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In  re  PARK'S  WlLIn 
(Supreme  Coart  of  Wisconsin.    April  26,  1910.) 

■yriixs  (J  166*)— Vaudity— Evidence  as  to 

Undtjk  Influence. 

Evidence  in  proceedings  to  contest  a  will 
by  an  adopted  child  held  insaflBcient  to  show 
that  the  testator  was  indnced  to  disinherit  the 
adopted  child  through  the  undue  influence  ot 
his  wife. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  M  421,  423 ;  Dec.  Dig.  g  166.»] 

Appeal  from  Circuit  Court,  Milwaukee 
County;   E.  B.  Belden,  Judge. 

An  instmrnent  purporting  to  be  the  last 
will  of  Henry  O.  Parks,  deceased,  was  admit- 
ted to  probate,  and  Loreoa  E.  Parks  appealed 
to  the  circuit  court,  claiming  that  she  was 
excluded  from  sharing  In  testator's  property 
becaase  of  the  undue  Influence  exercised  by 
his  wife.  The  court  held  the  will  to  be  val- 
id, and  Lorena  E.  Parks  appealed.    Affirmed. 

An  Instrument  purporting  to  be  the  last 
will  and  testament  of  Henry  O.  Parks,  de- 
ceased, was.  In  due  fonu,  admitted  to  probate 
In  the  county  court  of  Milwaukee  county. 
Lorena  Ellen  Parks,  an  adopted  daughter  of 
the  testator,  appealed  to  the  circuit  court, 
claiming  she  was  prevented  from  being  a 
beneficiary  under  the  will,  and  sharing  in 
the  distribution  of  the  testator's  estate  by 
reason  of  undue  influence  exercised  by  his 
wife.  In  that  she  maliciously'  sought  to  per- 
vert, and  succeeded  in  perverting,  the  testa- 
tor's mind  as  regards  the  contestant,  by  pur- 
posely misrepresenting  her  character  In  the 
family  relations. 

There  was  evidence  to  this  effect :  •  Appel- 
lant was  adopted  into  the  testator's  family 
when  she  was  about  four  years  of  age.  She 
was  the  only  child  of  the  testator  and  his 
wife  She  resided  with  them  till  she  was 
IS  years  of  age.  She  then  Induced  her  uncle, 
In  New  Tork,  to  Invite  her  to  visit  him  in 
order  that  she  might  have  that  as  an  excuse 
for  ostensibly  leaving  her  foster  parents  tem- 
porarily, while  she  In  fact  intended  to  leave 
them  at  least  for  a  considerable  length  of 
ttane,  and  possibly,  If  not  probably,  perma- 
nently.   As  a  result  of  the  scheme  she  thus 


devised,  she  went  to  her  uncle  against  the 
wishes  of  her  foster  parents.  Not  long  there- 
after she  resumed  her  original  family  name 
and  ceased  to  communicate  with  her  foster 
parents  by  correspondence.  She  saw  them, 
briefly,  in  Milwaukee  about  five  years  after 
she  left  their  home  and  again  about  six  years 
later  in  Chicago.  After  that  she  neither  com- 
municated with  them,  or  either  of  them,  till 
1902,  and  about  one  year  before  such  time 
the  testator's  wife  died.  A  few  days  after 
appellant  left  the  testator's  home  he  made 
a  will  contemplating  disinheriting  her,  by 
leaving  his  property  to  his  wife  and  making 
her  sole  executrix  without  bonds.  The  day 
after  the  wife  died  he  made  the  will  in 
question  In  which  he  remembered  appellant 
to  the  extent  of  $10,  made  some  small  char- 
itable and  other  bequests  and  gave  the  resi- 
due of  his  property  to  his  and  his  wife's  rel- 
atives. He  lived  about  six  years  thereafter 
in  the  full  possession  of  all  his  faculties,  dur- 
ing which  time  be  did  not  resume,  or  there- 
after attempt  to  resume,  to  any  extent,'  par- 
ental attentions  to  the  appellant,  or  she  re- 
sume, or  attempt  to  resume,  the  relations  of 
a  daughter.  She  attempted  to  regain  her 
former  position  about  a  year  after  the  death 
of  her  foster  mother  by  writing  the  testator 
a  letter.  In  it  she  tendered  him  the  sym- 
pathy of  a  daughter,  offered  to  bold  herself 
in  readiness  to  go  to  his  assistance  at  any 
time  he  felt  In  need  thereof.  Informed  him 
that  she  was  residing  with  her  uncle,  pos- 
sessed a  millinery  business  which  she  had 
conducted  some  six  years  and  was  yielding 
her  a  good  income,  offered  to  visit  him  soon 
If  be  desired  to  see  her,  solicited  a  reply,  ex- 
pressed a  hope  that  he  cherished  no  hard 
feeling  towards  her,  made  excuses  for  drop- 
ping his  name  and  implored  him  to  overlook 
It  To  that  he  replied,  repulsing  her,  severe- 
ly, for  presuming  to  address  hltn  as  her  par- 
ent after  conducting  herself  as  she  had 
toward  him  and  his  wife,  stating  that  she 
had  no  right  to  his  name  or  his  regard ;  that 
her  conduct  had  obliterated  all  the  love  and 
regard  he  once  had  for  her,  rebuked  her  se- 
verely for  111  treating  her  foster  mother  and 


*ror  other  cases  see  same  topio  and  section  NUMBER  In  Deo.  ft  Am.  Dlfi.  1907  to  date,  ft  Reporter  Indexes 
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saddentog  her  heart  Instead  of  being  a  bless- 
ing to  her  and  him,  as  she  might  have  been, 
chided  her  for  waiting  a  year  after  her  fos- 
ter mother  died  before  'writing,  admonished 
her  not  to  come  to  him  as  her  presence,  in- 
stead of  being  a  solace  to  him  in  bis  sor- 
row, would  be  a  constant  reminder  of  blight- 
ed anticipations  which  he  preferred  to  for- 
get as  soon  as  possible;  assuring  her  that 
while  the  day  had  passed  forever  for  her  to 
resume  her  place  in  his  affections,  he  did  not 
bear  her  any  malice  and  forgave  her  for  the 
unhappiness  she  had  caused,  as  he  received 
forgiveness  for  his  own  misdoings,  and  hoped 
to  meet  her  in  Heaven ;  admonished  her  not 
to  endeavor  to  shift  the  blame  on  to  her  nn- 
defor  grossly  insulting  the  testator  by  chang- 
ing her  name,  when  the  fault  was  her  own ; 
and  closed  with  the  words :  "Let  this  letter 
close  our  correspondence  for  it  only  makes 
me  nervous  and  only  awakens  memories  that 
I  desire  to  bury  forever,  if  possible.  Fare- 
well. Your  once  loving  father,  H.  O.  Parks." 
No  sign  of  affection  passed  between  appellant 
and  the  testator  after  the  sending  to  her  of 
that  letter,  up  to  the  day  of  his  death.  She 
then  seasonably  appeared  and  endeavored  to 
break  his  will  by  charging  her  foster  mother 
with  having  treated  her  in  a  most  cruel  and 
inhuman  manner  during  the  whole  of  some 
14  years,  none  of  which  bad  treatment  came 
to  the  notice  of  the  testator,  the  idea  being 
to  make  it  appear  that  the  mother  was  guilty 
of  gross  inhumvilty  for  that  long  period  for 
the  purpose  of  ultimately  compelJlng  appel- 
lant, in  an  apparently  rebellious  way,  to 
leave  the  family  abode,  while  the  mother  was 
studiously  cultivating  in  the  mind  of  the 
testator  the  idea  that  she  was  unworthy  of 
his  regard,  which  course  she  persisted  in  to 
the  end,  resulting  in  the  two  wills  and  the 
failure  to  change  the  last  one,  notwithstand- 
ing years  lapsed  after  the  wife  died,  before 
bis  decease.  The  testimony  was  to  the  effect 
that  if  there  were  any  such  111  treatment  of 
appellant  as  she  claimed,  the  testator  was 
never  conscious  of  it  and  that  if  his  wife 
was  unjust  to  her,  either  before  she  left  the 
family  or  thereafter  he  had  not  even  a  sus- 
picion of  It 

There  was  some  evidence  corroborating  ap- 
pellant's story  and  some  evidence  discredit- 
ing It 

The  court  decided  that  there  was  no  cred- 
ible evidence  that  the  testator's  wife  wrong- 
fully, consciously  or  otherwise,  influenced  her 
husband  as  to  how  he  should  leave  his  prop- 
erty by  will  and  that  the  long  lapse  of  time 
intervening  (^tween  the  death  of  his  wife 
and  his  death,  during  which  he  was  perfect- 
ly free  to  make  any  change  In  his  will  which 
he  might  desire  to  make  without  any  change 
being  made,  was  conclusive,  under  all  the 


circumstances,  that  he  left  his  property  as 
he  desired  to  leave  it,  and  that  the  will  was 
valid.  Facts  appropriate  to  that  view  were 
found  and  filed,  and  judgment  <was  rendered 
accordingly. 

Daniel  W.  Hoan,  for  appellant  A.  G. 
Weissert  (Charles  M.  Morris,  of  counsel),  for 
respondents. 

UARSHAIjIj,  J.  (after  stating  the  facts  as 
above).     The   foregoing  contains   a   general 
statement  of  the  case  as  it  was  submitted  for 
decision.     It  is  In  as  much  detail  as  seems 
to  be  necessary.    There  are  no  disputed  ques- 
tions of  law  involved  which  require  discus- 
sion.   The  sole  question  tried  was  whether 
undue  influence  was  used  by  the  testator's 
wife,  indncing  him  to  disinherit  appellant 
when  he,  otherwise,  would  not  have  done  so. 
The  trial  court,  as  Indicated,  found  the  facts, 
in  that  regard.  In  favor  of  the  proponent   In 
coming  to  that  conclusion  correct  rales  of 
law  were  applied  to  the  evidence.     If  any 
errors  were  committed  they  were  in  finding 
in  favor  of  proponent  on  the  vital  fact  in 
Issue,  though  the  evidence  called  for  a  find- 
ing in  favor  of  appellant    iSo  the  sole  ques- 
tion for  discussion  here  is.  Does  the  evidence 
.clearly  preponderate  against  the  trial  court's 
decision  on  such  vital  matter?    It  is  consid- 
ered that  such  question  must  be  answered  in 
the  negative.    To  thus  state  the  conclusion 
Is  sufBcleut  for  the  case.    A  lengthy  opinion 
might  be  written,  analyzing  the  evidence  and 
pointing  out  the  probabilities  upon  one  side 
and  upon  the  other,  and  demonstrating  that 
there  is  no  clear  preponderance  in  favor  of 
appellant,  especially  when  due  weight  Is  giv- 
en to  the  opinion  of  the  trial  judge  who  en- 
joyed the  superior  advantages  of  seeing  and 
hearing  the  witnesses.    But  such  lengthy  dis- 
cussion of  the  evidence  would  foe  merely  use- 
lessly Incumbering  the  official  reports  of  the 
court,  since  such  discussion  would  not  shed 
any  valuable  light  on  how  any  subsequent 
case  should  be  decided.    (Neither  would  such 
discussion  afford  appellant  the  solace  some- 
times furnished  by  an  opinion,  since  it  would 
only  tend  to  spread  upon  the  record.  In  mi- 
nute detail,  reasons  why  the  trial  court  re- 
garded her  evidence  self-destructive  and  In- 
credible.    Judicial  charity,  so  to  speak,   for 
the  appellant  who  has  failed  in  her  effort  to 
break  her  foster  father's  will,  may  be  better 
extended  by  omitting  to  give  In  the  oflScial 
report  of  this  case,  her  evideiKe  in  detail, 
and  the  reasons  which  the  trial  court  deemed 
sufficient  to  preclude  giving  credence  to   It, 
and  which  we  are  unable  to  conclude  were 
clearly  wrong.  If  wrong  at  all. 

The  judgment  is  affirmed  with  costs  against 
appellant,  not  to  be  paid  out  of  the  estate. 
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HBRMANN  T.  HBRUAMN. 
(Snpreme  Court  of  Wisconsin.    April  26,  1910.) 

DivoBCE  (I  182*)— AppKAir-AiiOWAHCB  or 
Tehporabt  Auxort  —  Nbcessitt  of  Bnx 
or  E^CEPnoRB. 

Since  suit  money  and  temporary  alimony 
will  not  be  allowed  in  the  Snpreme  Court  on 
motion  as  of  right,  bnt  the  moTinf  party  mast 
chow  a  meritorions  cause  of  action,  a  motion  for 
■uch  allowance  cannot  be  granted  before  a  bill 
of  exceptions  is  returned  to  enable  the  coort  to 
determine  that  question. ' 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent. 
Dig.  K  668,  588,  625,  657;  Dec.  Dig.  1 182.*] 

Appeal  from  Circuit  Court,  Milwaukee 
Ootinty ;  Warren  D.  Tarrant,  Judge. 

Dirorce  actioii  by  Henry  Lw  Hermann 
against  Ellsle  M.  Hermann.  On  motion  for 
suit  money  and  alimony  pending  appeal.  Mo- 
tion denied  wltlioat  prejudice. 

Andrew  Gllbertson,  for  ai9)ellant  Doe  & 
Ballbom,  for  respondent 

PER  CURIAM.  This  Is  a  divorce  action. 
Judgment  baring  been  raidered  In  the  trial 
court  awarding  a  divorce  to  the  defendant 
upon  ber  counterclaim  and  making  a  final 
division  of  the  plaintUTs  property,  the  de- 
fendant has  appealed  from  that  i)art  of  the 
Judgment  only  which  divides  the  property, 
and  now  moves  the  court  for  suit  money  and 
temporary  alimony  pending  her  appeal. 

It  has  long  been  settled  that  such  motions 
are  not  granted  as  matters  of  course  In  this 
court.  The  record  will  be  eramined  "so  far 
as  to  determine  whether  the  appeal  Is  ob- 
vloasly  without  merit,  and.  If  It  Is,  the  mo- 
tion will  be  denied.  Injury  and  a  meritori- 
ous cause  of  action  must  appear."  Friend  v. 
Friend,  65  Wis.  412,  27  N.  W.  34,  and  cases 
dted.  No  bill  of  exceptions  has  yet  been 
returned  to  this  court  In  the  case,  so  that  It 
is  Impossible  for  the  coort  to  determine  these 
qnestlons  now.  H«ice  the  motion  must  be 
denied  without  prejudice  to  the  right  to  make 
another  motion  after  the  bill  of  exceptions 
gliall  be  returned. 

It  Is  BO  ordered. 


HARTDNO  ▼.  HARTUNO. 
(Supreme  Court  of  Wisconsin.    April  28,  1910.) 

Appeal  from  Circuit  Conrt,  Milwaukee  Coun- 
ty;  W.  J.  Tomer,  Jn^e. 

Divorce  actions  by  Cedlia  Hartung  against 
Oscar  Hartung.  On  motions  for  suit  money  and 
alimony.  Motions  denied  without  prejudice  to 
lenewu  of  one  of  them. 

Andrew  Gllbertson,  for  appellant.  Lyman  Q. 
Wheeler,  for  respondent 

PER  CXTRIAM.  The  plaintiflT  brought  action 
for  divorce  against  the  defendant  and  the 
same  was  tried,  resnltiiig  in  a  judgment  of  dis- 
missal upon  the  merits.  Before  the  judgment 
was  entered,  she  brought  another  action,  al- 
leging some  additional  alleged  cruel  treatment 
occurring  after  the  trial  of  the  first  action,  and 


upon  affidavits  moved  for  temporary  alimony 
and  suit  money  in  the  second  action,  which  mo- 
tion was  denied.  She  has  appealed  from  the 
judgment  in  the  first  action,  and  from  the  order 
denying  suit  money  and  alimony  in  the  second 
action,  and  moves  this  conrt  for  suit  money  and 
alimony  upon  each  appeal. 

Both  motions  must  be  denied.  Upon  the  ap- 
peal from  the  Judgment  in  the  first  action  no 
bill  of  exceptions  is  yet  returned,  and  we  are 
unable  to  say  whether  there  are  merits  in  the 
appeal ;  hence  no  order  will  be  made.  Hermann 
V.  Hermann  (derided  herewith)  128  N.  W.  3. 

Examination  of  the  affidavits  filed  upon  the 
appeal  from  the  order  in  the  second  action  sat- 
isfies us  that  the  court  properly  refused  to  make 
the  allowance  applied  for.  Both  motions  will 
be  denied  without  prejudice  to  the  right  to  re- 
new the  motion  in  the  first  action  when  the  bill 
of  exceptions  shall  be  returned. 

It  ia  BO  ordered. 


LA  CROSSE  PLOW  C!0.  v.  BROOKS  et  al. 
(Supreme  <3ourt  of  Wisconsin.    April  26,  1910.) 

(SvlUibiu  ty  the  Judge.) 

1.  8AI.IS  (f  447*)— VEBniCT. 

In  an  action  for  the  sale  price  of  an  article, 
if  the  defendant  counterclaims  for  a  total  breach 
of  warranty  of  fitness,  pleading  tender  back  of 
the  article,  and  on  the  trial  wholly  defeats  iHaln- 
tiffs  claim,  it  is  irregular  for  the  jury  to  pass 
upon  the  title  to  such  article,  and  a  finding  in 
that  regard  should  be  treated  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Bales,  Cent. 
Dig.  S  1318;   Dec.  Dig.  (  447.*] 

2.  SAUS  (i  286*)— WASaANTIIS— PXTBOHABB  OF 

Known  Abticia— Iuflikd  Wajukantt. 
If  a  person  orders  of  another  a  known  and 
described  article  and  obtains  it  he  takes  the 
same    without   implied    warranty   that   it    will 
prove  suitable  for  the  use  designed,  or  his  use. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  754 ;   Dec.  Dig.  |  266.  •] 

3.  Sales  (|  266*)  —  Wabbanttes  —  Dbscbibkd 

AETICLE— WABBANTT  of  SmTABI.ENE6S. 

If  in  addition  to  circumstances  in  the  last 
foregoing  proposition  the  purchaser,  upon  or- 
dering the  article,  states  to  the  dealer  the  pur- 
poses for  which  he  desires  the  article,  that  does 
not  change  the  rule  that  upon  stating  the  exact 
subject  of  his  purchase  he  takes  without  implied 
warranty  of  suitableness  for  the  particular  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  754 ;    Dec  Dig.  i  266.*] 

Appeal  from  Circuit  Court  Winnebago 
(bounty;  George  W.  Bumell,  Judge. 

Action  by  the  La  Crosse  Plow  Ompeny 
against  George  W.  Brooks  and  others.  Judg- 
ment for  defendants,  and  plalntUt  appeals. 
Reversed  and  remanded. 

Action  to  recover  a  balance  due  for  farm 
machinery  of  various  kinds  sold  and  deliver- 
ed by  plaintiff  to  defendants.  The  amount 
claimed  was  $367.14,  with  interest  Defend- 
ant counterclalmed  for  breach  of  express 
warranty  respecting  a  gang  plow  which  was 
one  of  the  Implements  charged  in  the  ac- 
count The  claim  was  that  the  plow  was 
botight  on  the  faith  of  specific  assurance  of 
its  fitness  for  the  work  for  which  it  was  de- 
signed and  purchased ;  that  upon  trial  it  fail- 
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ed  to  sattsfy  the  guaranty  and  proved  nselesa 
for  the  purpose  It  was  purchased ;  that  there- 
upon defendants  offered  to  return  the  same, 
but  plalntur  refused  to  receive  it 

Aa  the  case  was  submitted  there  Is  no 
question  but  what  plaintiff  was  entitled  to 
recover  according  to  the  prayer  of  the  com- 
plaint, unless  it  was  liable  for  a  reduction 
because  of  warranty  as  to  the  plow. 

The  evidence  In  respect  to  the  plow  was, 
substantially,  this:  Plalntifr  was  a  manufac- 
turer, among  other  farm  Implements,  of  a 
gang  plow  of  such  combination  character, 
that  by  some  changes,  readily  made,  it  could 
be  changed  from  a  breaking  to  an  ordinary 
plow,  or  from  the  latter  to  the  former.  Plain- 
tiff had  dealt  with  the  defendants  for  quite 
a  period  of  time,  though  there  was  no  con- 
tract existing  between  the  parties  when  the 
particular  transaction  occurred.  Defendants 
knew  plaintiff  was  the  manufacturer  of  a 
combined  gang  plow,  which  was  scheduled  In 
its  advertising  literature  with  which  defend- 
ants were  familiar.  They  had  been  accus- 
tomed to  serve  plaintiff  as  sales  agents  un^er 
contracts  which  expressly,  or  by  necessary 
inference,  or  both,  negatived  liability  as  war- 
rantor of  any  of  their  machinery,  except  as 
to  breakage  from  unsuitable  material  or 
workmanship.  Although  the  season  contract 
expired  before  the  plow  In  question  was  or- 
dered, defendants  knew  It  was  the  custom  of 
trade  on  plaintiff's  part  not  to  accompany 
sales  of  goods  with  warranty,  except  as  in- 
dicated. Before  the  particular  transaction 
they  had  been  Importuned  by  plaintiff's 
agents  to  sell  some  of  its  gang  plows.  De- 
fendants ordered  one  for  one  of  their  cus- 
tomers. Such  customer  Informed  the  defend- 
ants what  he  desired  and  it  was  agreed,  that 
they  should  obtain  for  him  one  of  plaintiCTs 
make  of  gang  plows  of  the  size  and  character 
suggested.  Pursuant  thereto  defendants  or- 
dered the  plow,  intending  to  obtain  one  of 
such  character  of  plaintiff's  manufacture. 
The  order  was  by  letter  In  this  form : 

"Omro,  Wisconsin,  Oct  28,  1907. 
"La  Crosse  Plow  Company,  La  Crosse,  Wis. 
"Gentlemen :  We  have  a  customer  that 
wants  a  foot-Uft  gang  plow  with  two  bot- 
toms, one  for  stubble  and  the  other  for  prai- 
rie breaker.  He  has  a  large  tract  of  land  in 
North  Dakota,  and  180  acres  here,  and  wants 
to  use  it  here  this  fall  and  ship  it  to  North 
Dakota  In  the  spring.  14-inch  with  one  ex- 
tra share  each  for  the  stubble  bottom  and 
two  extra  shares  for  the  sod  bottom.  Please 
send  this  as  soon  as  possible  and  give  us  the 
best  terms  possible. 
"YoHr*  truly, 

"George  W.  Brooks  &  Son." 

The  plow  -was  forwarded  and  in  due  course 
delivered  to  the  customer.  There  was  evi- 
dence tending  to  show  that  It  was  not  suit- 
able for  breaking  sod  land;  that  not  being 
adaptible  therefor  as  well  as  for  ordinary 


plowing.  It  was  useless  to  the  customer ;  that 
It  was  accordingly  returned  to  defendants 
and  they  offered  to  return  it  to  plaintiff, 
claiming  credit  for  the  amount  diarged  there- 
for. There  was  no  eridence  to  sustain  the 
claim  that  the  plow  was  sold  with  express 
warranty,  but  the  court  held,  imder  the  cir* 
cumstances,  that  there  was  an  Implied  war- 
ranty that  the  Implement  was  reasonably 
suitable  for  the  work  for  which  It  was  pur- 
chased, and  submitted  the  cause  to  the  jury 
to  pass  upon  the  question  of  whether  there 
was  a  breadi  of  such  warranty  and,  if  so,  to 
assess  damages  for  the  breach.  The  jury 
found  in  defendants'  favor,  assessing  their 
damages  at  the  full  sale  value  of  the  plow 
and  Its  accessories,  and  adding  to  the  finding 
"and  the  plow  to  be  subject  to  the  order  of 
the  plaintiff." 

Plaintiff  claimed  judgment  on  the  undis- 
puted evidence  for  the  full  amount  of  its  de- 
mand, but  the  court,  on  motion,  granted  judg- 
ment for  such  amount  less  the  charge  for  the 
plow  and  its  accessories,  and  in  the  judg- 
ment established  the  status  of  the  tiUe  there- 
to in  plaintiff. 

McDonnell  ft  Schwelzer,  for  appellant 
Wilbur  E.  Hurlbut,  for  respondents. 

MABSHALIi,  J.  (after  stating  the  facts  as 
above).  The  judgment  in  this  case  is  rather 
novel.  We  speak  of  it  in  passing,  so  it  may 
not  be  taken  as  a  precedent  worthy  of  being 
followed.  Neither  Jury  nor  the  court  had 
anything  to  do  with  the  titie  to  the  plow. 
The  judgment,  as  the  trial  court  viewed  the 
matter,  should  simply  have  been  for  the 
amount  recoverable.  The  action  was  not  in 
rem  in  any  sense.  It  was  a  plain  action 
upon  contract  for  balance  of  account  subject 
to  any  valid  counterclaim  for  breach  of  war- 
ranty. It  were  better  to  have  kept  all  other 
matters  out  of  the  record. 

The  only  material  question  upon  the  ap- 
peal Is  as  to  whether  the  court  erred  la  hold- 
ing that  there  was  an  implied  warranty  of 
fitness.  If  not^  manifestly,  judgment  should 
have  been  rendered  for  appellant  for  the  full 
amount  of  Its  claim.  Indeed,  in  such  case, 
the  cause  should  not  have  been  submitted  to 
the  jury,  at  all,  as  It  was  correctly  held 
that  there  was  no  express  warranty  and  no 
defence  by  way  of  counterclaim  or  otherwise, 
unless  defendants  were  entiUed  to  the  bene- 
fit of  an  implied  warranty  of  fitness. 

As  indicated  in  the  statement,  the  article 
ordered  was  a  well-known  and  adv^tlsed  im- 
plement of  appellant's  manufacture.  Be- 
spondents'  customer  knew  that  he  was  to  get 
a  gang  plow  of  that  kind.  Bespondents  en- 
gaged to  obtain  such  a  plow.  In  short,  re- 
spondents and  their  customer  contracted  with 
reference  to  a  combination  plow  of  appel- 
lant's manufacture,  and  respondents  ordered 
and  obtained  it 

Now  it  is  a  familiar  rule  that  where  a 
known,  defined  and  described  article  la  or- 
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dered  and  famished,  so  the  customer  gets 
precisely  the  particular  thing  contracted  for, 
there  Is  no  Implied  warranty  that  It  will  an- 
swer the  particular  purpose  of  the  buyer. 
That  Is  quite  elementary.  3.  I.  Case  Plow 
Works  T.  NUes  &  Scott  Company,  90  Wis. 
saO,  63  N.  W.  1013;  J.  Thompson  Mfg.  Co. 
T.  Gnnderson,  106  Wis.  449,  82  N.  W.  299,  49 
L.  B.  A.  859;  La  Crosse  Plow  Co.  v.  Helgeson, 
127  Wis.  622,  100  N.  W.  1094 ;  Logeman  Bros. 
Co.  T.  R  J.  Preuss,  131  Wis.  122,  111  N.  W. 
61.  There  Is  no  particular  controlling  signifi- 
cance in  the  nse  of  the  precise  combination 
of  words,  Tlz.:  "Where  a  known  and  de- 
fined and  described  article  is  ordered  and  fur- 
nished," eta,  though  It  Is  so  frequently  used 
hi  decisions  that  It  might  be  thought  other- 
wise. The  Idea  is  that.  If  a  person  orders 
an  article  of  a  particular  description  and  ap- 
propriate name  In  the  trade,  or  a  particular 
artlde  made  I7  a  particular  manufacturer 
and  gets  it,  he  takes  the  article  without  im- 
plied warranty  of  fitness  for  his  use.  The 
Ulnnesota  court  puts  It  In  this  way : 

"If  an  order  be  given  for  a  specified  ar- 
ticle of  a  recognized  kind  or  description,  and 
the  article  is  supplied,  there  is  no  warranty 
that  it  will  answer  the  purpose  described  or 
■oppooed,  although  intended  and  expected  to 
do  so."  Wisconsin  Red  Pressed  Brick  CO. 
T.  Hood,  64  Minn.  543,  66  N.  W.  165. 

Other  conrts  use  different  language  to  ex- 
press the  same  Idea ;  L  e..  In  case  a  purchaser 
obtains  the  particular  thing  ordered  as 
known  In  the  trade  and  he  does  not  exact  any 
express  warranty,  he  takes  It  at  his  peril  of 
Its  being  adaptible  to  his  purpose. 

Now  does  the  fact  that.  In  this  case,  re- 
spondents. In  ordering  the  plow,  Informed 
appellant  of  the  particular  use  for  which  It 
was  wanted,  raise,  by  implication,  a  warran- 
ty tliat  It  would  prove  to  be  suitable  for  that 
particular  use,  notwithstanding  the  general 
role?  The  proposition  stated  Is  answered  In 
the  n^atlve  as  emphatically  and  generally 
as  in  cases  where  the  particular  element  is 
absent,  by  many  decisions  of  this  and  other 
conrts.  Hllwaokee  Boiler  Co.  v.  Duncan,  87 
Wis.  120,  68  N.  W.  232,  41  Am.  St  Rep.  33; 
liogentan  Bros.  Co.  v.  R.  J.  Preuss  Co.,  su- 
pra; Mason  V.  Chappell,  15  Orat.  (Va.)  572; 
Whltmore  t.  South  Boston  Iron  Co.,  2  Allen 
(Mass.)  52;  Seitz  v.  Brewers'  Ref.  Co.,  141  U. 
S.  518,  12  Sap.  Ot  46,  35  U  Ed.  837. 

In  tiie  first  case  dted  the  court  said,  quot- 
ing from  a  leading  ESngllsh  case: 

"Where  a  known,  described  and  defined  ar- 
ticle. Is  ordered  of  a  manufacturer,  although 
it  is  stated  to  be  required  by  the  purchaser 
for  a  particular  purpose,  still,  if  the  known, 
defined,  and  described  thing  be  actually  sup- 
plied, there  Is  no  warranty  that  It  shall  an- 
swer the  partfcnlar  jmrpoee  Intended  by  the 


Tlita  coart  adding:    "Where  the  buyer  In 


such  case  gets  what  he  bargained  for,  there 
Is  no  Implied  warranty."  Again  the  court 
said  In  the  second  case  cited : 

"If  a  manufacturer  or  dealer  contracts  to 
sell  a  known  or  described  thing,  although  he 
may  know  the  purchaser  intends  It  for  a  spe- 
cific use,  if  he  delivers  the  thing  sold  there 
Is  no  Implied  warranty  that  it  will  answer 
or  Is  suitable  for  the  specific  use  for  which 
the  purchaser  Intends  applying  It"  Loge- 
man  Bros.  Co.  t.  R.  J.  Preuss  Co.,  131  Wis. 
122,  128,  111  N.  W.  64,  67. 

Similar  language  Is  used  In  all  the  other 
cases. 

Indeed,  the  doctrine  Indicated  is  a  very  old 
one,  yet  It  is  one  liable  to  be  overlooked  In 
the  course  of  a  trial  of  first  Instance,  as  it 
was  In  this  case.  Though  the  rule  is  so 
familiar  that  the  sale  of  a  known  article  up- 
on an  order  for  that  particular  thing,  does 
not  Ipso  facto,  carry,  by  Implication,  a  war- 
ranty of  fitness,  yet  where  there  Is  the  add- 
ed circumstance  mentioned,  the  idea  will  nat- 
urally occur  to  one,  not  familiar  with  the 
law  on  the  subject  or  being  familiar,  not 
called  upon  with  sufficient  frequency  to  apply 
it  to  have  it  in  mind  at  all  times  when  chal- 
lenged upon  the  subject  that  there  should  be 
and  is  a  warranty  of  fitness.  That  seems  to 
have  been  the  case  here.  That  there  is  no 
warranty  in  such  circumstances,  seems  very 
plain.  The  trial  court  should  so  have  ruled 
and  disposed  of  the  case,  on  the  undisputed 
evidence  that  respondents  obtained  just  what 
they  ordered,  by  rendering  judgment  accord- 
ing to  the  prayer  of  the  complaint 

The  judgment  Is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment 
as  Indicated  in  this  opinion. 


BANNEN  V.  KINDLING  et  al. 
(Supreme  Court  of  Wisconsin.    April  26,  1010.) 

1.  OoapoKAnoNs  (|  30*)— Action  fob  Bbeacb 

— SumCIENCT  OF  COMFLAINT. 

In  an  action  for  breach  of  a  contract  l>e- 
tween  plaintiff  and  defendant  to  form  a  corpora- 
tion to  take  the  agency  of  a  machine  ana  the 
option   to  purchase  the  patent   thereon,   which 

Erovlded  that  plaintiff  should  associate  R.  with 
im  in  the  management  ot  the  busineag,  and  one- 
half  the  stock  should  be  owned  by  defendant 
and  the  other  half  by  plaintiff  and  H.,  the  com- 
plaint Is  not  insnfBcient  for  failure  to  show  that 
plaintiff  associated  H.  with  him  in  the  manage- 
ment where  it  is  alleged  that  defendant  in  the 
formation  of  the  corporation  wrongfully  prevent- 
ed the  issoance  of  the  stock  in  the  agreed  man- 
ner. 

[Ed.  Note. — For  other  cases,  ace  Corporations, 
Cent  Dig.  H  97-100;   Dec.  Dig.  {  30.*] 

2.  COBFOSATIONS  ({  30*)— ACTION  tiM  BBBACH 
— SumCIBNCT  «F  ColfFLAINT. 

A  complaint  alleged  that  plaintiff  and  de- 
fendant K.  agreed  to  associate  on  an  equal  foot- 
ing in  establishing  and  operating  a  business  for 
placing  on  the  market  a  patented  device;  that 
they  mntually  agreed  to  purchase  the  agency 
for  the  sale  of  the  machine  and  the  option  to 
become  owners  of  the  patent,  and  to  form  a 
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conoratioB  for  handlbu;  the  Tentnie,  the  stock 
to  be  taken  bj  the  parties  in  equal  proportions: 
that  it  was  mutually  agreed  that  plaintiff  should 
secure  H.  as  an  associate  in  managing  the  busi- 
ness, plaintiff  to  hold  the  stock  taken  by  him  in 
trust  for  himself  and  H^  and  to  represent  such 
stock  in  the  corporate  affairs,  the  control  of  the 
other  half  to  be  in  defendant,  and  that  upon  the 
patent  light  being  obtained,  and  the  corporation 
organised,  the  property  and  business  should  be 
transferred  to  socn  corporation;  that  plaintiff 
and  defendant  contributed  equally  to  the  cap- 
ital; that  the  purchase  of  the  patent  was  in- 
trusted to  defendant;  that  in  breadi  of  his 
trust  he  took  an  assignment  to  himself,  though 
the  consideration  was  in  part  paid  out  of  part- 
nership funds ;  and  that  in  forming  the  corpora- 
tion defendant  refused  to  comply  with  his  agree- 
ment as  to  the  division  of  the  stock,  but  with 
two  other  persons  he  organized  the  corporation 
and  excluded  plaintiff  therefrom.  Beld,  that  the 
complaint  set  forth  the  contract  with  su6Scient 
certainty,  and,  as  the  relief  prayed  for  ia  not 
for  specific  performance  alone,  the  complaint  is 
not  to  be  tested  by  its  sufBciency  for  specific 
performance  only;  that  a  demurrer  by  all  the 
defendants  should  be  overruled,  plaintiff  having 
shown  himself  entitled  to  some  relief,  if  not  that 
specifically  prayed  for ;  and  the  complaint  does 
not  show  a  rescission  of  the  agreement  between 
the  parties. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |{  97-100;   t)ec.  I>ig.  f  30.»] 

3.  BJQUiTT  (J  48*)— Jurisdiction— Remedy  at 

Law. 

Where  plaintiff  and  defendant  formed  a 
partnership,  and  agreed  to  subsequently  form  a 
corporation  and  transfer  the  business  of  the 
partnership  to  the  corporation,  on  failure  of  de- 
fendant to  carry  out  the  agreement  as  to  the 
formation  of  the  corporation,  plaintiff  bad  a 
legal  right  to  have  the  partnemiip  agreement 
carried  out  or  have  it  wound  up,  and,  as  he  has 
no  legal  remedy  to  enforce  that  right,  he  may 
sue  in  equity  for  its  enforcement. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  1 106;  Dec.  Dig.  ^  48.*] 

Appeal  from  Orcnlt-  Court,  Milwaukee 
County ;   W.  J.  Turner,  Judge. 

Action  by  James  T.  Bannen  against  Louis 
Kindling  and  others.  A  demurrer  to  tbe 
complaint  was  overruled,  and  defendants 
appeal.    Affirmed. 

This  is  the  complaint,  in  substance:  In 
December,  1906,  plaintiff  and  defendant 
Louis  Kindling,  agreed  to  associate  In  estab- 
lishing and  operating  a  machinery  business 
for  placing  on  tbe  market  and  vending  a  pat- 
ented device  for  street  cleaning,  invented  by 
Augustln  Hentschel,  of  Berlin,  Germany, 
each  to  contribute  half  the  capital  for  tbe 
enterprise,  bear  half  the  losses  and  have  half 
tbe  profits.  To  that  end  the  parties  mutual- 
ly agreed  to  obtain,  by  purchase,  the  ex- 
clusive agency  for  the  United  States  for  the 
sale  of  machines  made  under  such  patent, 
and  the  option  to  become  owners  of  such  pat- 
ent, and  mutually  agreed  to  form  a  $50,000 
corporation,  under  the  laws  of  Wisconsin, 
for  handling  the  venture,  to  be  called  the 
Kindling  Machinery  Company,  the  necessary 
stock  to  secure  capital  for  the  enterprise  to 
be  taken  by  the  parties  In  equal  proportions. 
It  was  further  mutually  agreed  that  plaintiff 


should  secure,  as  an  associate  In  managing 
the  business,  Edward  P.  Hackett,  plaJntlfl  to 
hold  the  stock  taken  by  him.  In  trust  for 
himself  and  said  associate,  and  to  r^resent 
such  stock  In  the  corporate  affairs,  tbe  con- 
trol of  tbe  other  half  to  be  In  said  Kindling; 
and  that  upon  th«  pat^it  right  being  ob- 
tained and  the  corporation  organized  as  con- 
templated, the  property  and  business  should 
foe  transferred  to  such  corporation. 

Articles  of  organization  for  the  corpora- 
tion were  duly  made,  filed  and  recorded  and 
all  conditions  precedent  to  the  organization 
satisfied,  plaintiff  and  said  Kindling  and  de- 
fendant Olwell  being  the  Incorporators.  Pur- 
suant to  the  partnership  contract,  an  agree- 
ment was  made  between  the  owners  of  the 
patent,  securing  to  the  Kindling  Machinery 
Company,  composed  of  plaintiff  and  his  as- 
sociate Hackett  and  Kindling,  the  exclusive 
agency,  mutually  agreed  to  be  acquired  as 
aforesaid  and  with  an  option  to  purchase  tbe 
patent  right  for  a  consideration  of  $10,000. 
Thereupon  the  contemplated  manufacturing 
and  selling  business  was  commenced.  It  was 
thereafter  carried  on  for  a  considerable 
length  of  time  in  the  name  of  the  corpora- 
tion though  it  was  not  yet  perfected' so  as 
to  enable  the  parties  to  change  from  their 
partnership  to  a  corporate  capacity. 

Plaintiff  and  said  Kindling  contributed 
equally  the  capital.  The  active  management 
was  intrusted  to  plaintiff.  In  time  tbe  busi- 
ness became  profitable  and  it  was  mutually 
determined  to  exercise  the  right  to  acquire 
the  patent.  The  business  in  that  regard,  was 
intrusted  to  Kindling.  In  breach  of  his  trust 
he  took  an  assignment  of  the  patent  to  him- 
self, though  the  consideration  was  in  part 
paid  out  of  partnership  funds.  Later  the  In- 
corporators met,  and  thereupon  plaintiff  urg- 
ed, as  he  had  before,  that  the  stock  should 
be  taken  according  to  the  partnership  agree- 
ment, offering  to  carry  out  all  his  obligations 
in  that  regard,  which  he  was  able  and  willing 
to  do.  Kindling  refused  to  go  on  with  the 
agreement,  except  upon  its  being  modified  so 
as  to  enable  him  to  take  a  seven-tenths  inter- 
est and  plalutiff  and  Hackett  thre^tenths. 
Plaintiff  thereupon  offered  to  reimburse 
Kindling  for  so  much  of  the  expenditure  as 
he  had  incurred  in  acquiring  the  patent  rlgbt 
In  excess  of  one-half,  and  demanded  transfer 
of  such  right  according  to  the  original  plan. 
The  offer  and  demand  were  refused. 

Thereafter  Kindling  assumed  the  whole  au- 
thority to  perfect  the  organization  of  the 
corporation  and,  without  complying  with  any 
of  tbe  conditions  precedent  to  a  meeting  In 
that  regard,  a  pretended  meeting  was  beld 
at  which  be  subscribed  for  300  shares  of  the 
stock  and  the  defendants  Bucbenberger,  Apel 
and  Eckerle,  60  each.  Thereupon  KUidUns, 
Bucbenberger  and  Apel,  proceeded  to  perfect 
the  organization  by  electing  themselves  dlrect- 
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on  and  officers  and  acc^ting  said  aubscrlp- 
tiona.  The  pretended  directors  thereafter, 
asumed  that  the  biislnesB  aforesaid  and  all 
property  In  connection  therewith  were  assets 
of  the  corporation,  and  conducted  such  busi- 
ness to  the  exclusion  of  plaintiff  and  defend- 
ant Olwell.  All  persons,  acting  adversely  to 
plaintiff,  knew,  from  the  conunencement  of 
their  association  with  Kindling,  his  relations 
to  plaintiff  and  rights  In  the  business  which 
they,  iiretending  to  act  for  tlie  corporation, 
nsnrped,  taking  to  themselTes,  In  the  name 
of  the  corporation,  the  property  and  business 
oiqiiortanity  and  profits  belonging  to  plaintiff 
and  defendant  Hackett 

The  prayer  for  relief  was  of  Tarious  kinds. 

Louis  O.  Bobmrlch,  for  appellants.  Frank 
U.  Hoyt  (Thomas  M.  Kearney,  of  coansel), 
for  respondent 

MAKSHALL,  3.  (after  stating  the  facts  as 
above).  The  first  proposition  advanced  by 
appellants'  counsel,  is  that  the  complaint 
does  not  show  reqmndent  to  have  performed 
his  part  of  the  agreement  respecting  Hackett. 
It  Is  a  sufficient  answer  thereto  that  the 
agreement  contemplated  association  of  Hack- 
ett with  respondent  in  the  management  of 
a  corporation  organized  as  stipulated  be- 
tween the  parties,  appellant  Kindling  con- 
trolling one  half  the  stock  and  respondent  the 
otiier  half  for  himself  and  Hackett,  and  that, 
according  to  the  pleading,  appellants  wrong- 
fully prevented  the  creation  of  such  condi- 
tion. 

The  second  proposition  is  that  the  com- 
plaint does  not  set  forth,  with  sufficient  cer- 
tainty and  particularity,  the  alleged  agree- 
ment, to  constitute  a  contract  at  law,  war- 
ranting a  decree  of  specific  performance  In 
equity.  We  are  imable  to  discover  any  in- 
definiteness  of  statement  The  agreement 
seems  to  be  plain.  It  Is  suggested  that  the 
complaint  is  silent  as  to  the  amount  of 
money  necessary  to  carry  on  the  business  and 
the  amount  of  stock  that  should  be  sold  and 
the  price  per  share.  The  two  first  sugges- 
tions are  matters  for  proof.  The  agreement, 
itself,  is  definite  enough.  Just  what  may  be 
required  to  execute  It,  in  the  respects  men- 
tioned, is  susceptible  of  being  made  certain 
by  proof.  The  theory  suggested  does  not 
appear  to  be  of  consequence.  Necessarily 
the  stock  should  be  sold  at  par,  so  far  as 
anything  api)ear8  in  the  <*omplaint,  and  if 
not  that  is  a  matter  of  proof.  Many  other 
suggestions  are  made  by  counsel  as  to  the 
agreement  being  uncertain.  It  does  not  seem 
profitable  to  treat  them  In  detail.  All,  in  any 
event  can  be  made  certain  by  proof.  More- 
over, they  are  quite  as  certain  as  such  de- 
tails could  well  t>e. 

Further,  all  of  counsel's  strictures  of  this 
character  are  upon  the  theory  that  the  com- 
plaint must  stand  or  fall  on  a  test  of  its 
sufficiency  for  specific  performance.  That  is 
wrong.    If  the  facts  stated,  expressly  and 


inferentlally,  upon  any  reasonable  view,  m- 
title  respondent  to  any  Judicial  relief  In  eq- 
uity, against  all  or  any  of  the  defendants, 
all  having  Joined  in  the  demurrer,  though  it 
be  not  for  the  relief  specIflcaUy  prayed  for, 
or  If  the  cause  of  action  b^  not  the  one  the 
pleader  supposed  he  had  and  Intended  to 
state,  and  regardless  of  mere  indeflniteness 
of  statement  it  is  sufficient  on  the  challenge 
for  insufficiency.  Morse  v.  Oilman,  16  Wis. 
SOI;  Manning  v.  School  District  No.  6,  124 
Wis.  84,  102  N.  W.  356;  Emerson  v.  Nash, 
124  Wis.  369,  102  N.  W.  921,  70  L.  R.  A.  326, 
10  Am.  St  Rep.  944;  Bieri  v.  Fonger,  139 
Wis.  150,  120  N.  W.  862.  If  this  plain  and 
valuable  rule  of  the  Oode  were  always  kept 
in  mind  by  members  of  the  profession  much 
useless  expenditure  of  time  of  courts  and 
counsel,  to  the  detriment  of  public  and  pri- 
vate interest  would  be  avoided. 

The  point  that  plaintiff  has  an  adequate 
remedy  at  law  is  clearly  untenable.  Re- 
spondent has  a  legal  right  to  have  the  part- 
nership agreement  carried  out,  or  have  it 
wound  up.  Having  no  legal  remedy  to  -en- 
force that  right,  manifestly,  as  has  often 
been  said,  equity  will  extend  such  remedy 
as  is  within  its  competency  to  afford. 

The  last  proposition  is  that  the  complaint 
shows  that  plaintiff  rescinded-  the  agreement 
for  the  formation  of  a  corporation,  which  is 
the  foundation  of  his  cause  of  action,  and,  as 
he  elected  to  rescind,  he  cannot  proceed  top 
specific  performance. 

This  last  proposition  seems  to  have  sprung 
from  a  variety  of  misconceptions:  (a)  Plain- 
tiff attempted  to  state  a  cause  of  action  for 
specific  performance  of  the  agreement  to 
form  a  corporation,  and  to  participate  there- 
in in  equal  proportions,  and  that  no  other 
cause  of  action  is,  therefore,  available  on  the 
pleading.  Plaintiff  evidently  did  not  attempt 
to  state  any  particular  cause  of  action  by 
name.  He  intended  to  state,  and  seems  to 
have  succeeded  well  in  stating,  a  history,  in 
detail,  of  the  making  of  a  contract  with  ap- 
pellant Kindling,  the  acts  done  under  it  by 
both  parties,  the  breach  of  It  by  Kindling, 
and  participation  in  his  wrongdoing  of  oth- 
ers who  thereby  became  connected  with  the 
subject  of  the  action.  Intending  to  state 
plainly  all  facts  and  praying,  specifically,  for 
such  relief  as  was  thought  proper,  and,  gen- 
erally, for  other  relief,  leaving  It  to  the  court 
upon  the  case  as  ultimately  established  by 
evidence,  to  award  the  proper  relief.  That 
was  right  Plaintiff's  cause  of  action  is  not 
necessarily,  for  specific  performance,  as  we 
have  indicated.  It  is  for  any  relief  within 
the  field  covered  by  the  pleading,  which  may 
be  established  by  the  evidence,  (b)  Counsel's 
proposition  supposes  a  first  agreement  for  a 
partnership  and  a  second  one  for  a  corpora- 
tion. There  was  but  one  agreement.  One 
of  the  material  parts  thereof  was  to  form 
the  corporation  to  take  over  and  continue  the 
partnership  business  under  a  corporate  name. 
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(c)  We  fan  to  find  any  eridence  of  rescisstoa 
of  the  partnership  feature  of  the  agreement 
Respondent  aeems  to  hare  Insisted  upon  hav- 
ing that  feature  carried  out  or  upon  preserv- 
ing his  Interest  [n  the  business  as  a  part- 
nership affair. 

What  has  heen  said  sufficlentiy  covers  the 
case.  The  pleading  seems  to  have  the  merit 
of  being  a  plain  and  complete  detail  state- 
ment of  transactions  of  malting  a  business 
agreement  and  acts  under  and  breaches  of 
it  That  It  states  grounds  for  such  relief  as 
will  remedy  the  wrongs  complained  of,  hard- 
ly admits  of  serious  discussion. 

Order  affirmed. 


NEAGY  ▼.  CITT  OF  MILWAUKEE  et  al. 

(Supreme  Court  of  Wisconsin.    April  26,  1910.) 

1.  MUNIOIPAI,    COBPOEATIONB    (8    918*)— ISSC- 

ANCE  or  Bonds — ^Elbctioks— Statutes. 
Under  St.  1898,  i  943.  prohibiting  the  is- 
suance by  any  city  of  bonds  until  the  proposi- 
tion for  their  issue  shall  tiave  been  submitted 
to  the  people  of  the  city  and  adopted,  etc.,  the 
proposition  to  issue  bonds  for  a  specific  purpose 
must  include  at  least  the  maximum  amount 
which  is  to  be  approved  by  the  electors. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1920;  Dec.  Dig.  i 
918.»] 

2.  Municipal  Cobpobations  (|  911*)— Ibsu- 
AKCS  OF  Bonds— PusposE. 

A  city  of  the  first  class  issuing  bonds  under 
its  charter  for  a  liglitin^  plant  can  only  issue 
bonds  for  the  construction  or  purchase  of  a 
plant,  and  no  authority  exists  for  the  issuing 
of  bonds  to  defray  the  expense  of  maintenance, 
repair,  or  operation  of  the  plant 

[E«d.  Note.— For  other  casetL  see  Municipal 
Corporations,  Cent  Dig.  |  1899;  Dec.  Dig.  | 
911.»] 

3.  Municipal  CoBPOBATions  (|  918*)— Issu- 
ance OP  Bonds  —  Submission  of  Pboposi- 
TioN  TO  Voters— Sufficienct. 

A  proposition  submitted  to  ihe  electors  of 
a  city  of  the  first  class  for  the  issuance  of  $500,- 
000  of  bonds  for  the  construction  and  mainte- 
nance of  a  lighting  plant  does  not  with  sufficient 
clearness  declare  What  specific  part  may  be  ex- 
pended in  construction  alone,  and  an  adoption 
of  the  proposition,  while  the  voters  Icnew  of  the 
report  of  the  city  enxineer  that  a  plant  could 
be  constructed  for  f22>0,000,  is  invalid,  and  tbe 
city  may  not  issue  bonds  or  take  any  other  steps 
based  on  such  adoption. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1920;    Dec.  Dig.  i 

vXOt    J 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  W.  J.  Turner,  Judge. 

Action  by  Thomas  J.  Neacy  against  the 
City  of  Milwaukee  and  others.  From  an  or- 
der refusing  to  vacate  a  restraining  order, 
defendants  appeal.    Affirmed. 

Suit  in  equity  by  plalntUF  as  taxpayer,  on 
behalf  of  himself  and  others,  to  enjoin  the  de- 
fendants from  entering  into  contract  for  the 
erection  or  purchase  of  any  municipal  light- 
ing plant,  or  any  part  thereof,  or  machinery 
therefor,  from  paying  anything  upon  any  such 


contract,  and  from  executing  or  Issuing  cer- 
tain bonds  therefor  under  a  resolution  of  the 
common  council.  The  complaint  alleged  that 
in  1904  the  council,  having  amongst  other  in- 
formation the  report  of  the  dty  engineer  that 
a  municipal  lighting  plant  of  the  capacity  of 
2,500  arc  lamps  could  be  erected  on  what  is 
known  as  Jones  Island,  property  belonging 
to  the  dty,  for  $250,000,  passed  a  resolution 
in  favor  of  erecting  and  maintaining  a  munic- 
ipal electric  light  plant  at  a  cost  of  $300,000. 
They  caused  to  be  submitted,  at  a  special 
election,  the  question,  "Shall  $500,000  manic- 
ipal  electric  light  bonds  be  Issued  to  erect  and 
maintain  a  municipal  electric  light  plant?" 
in  favor  of  which  a  majority  of  votes  were 
cast  in  the  month  of  April,  1904;  that  after 
various  investigations  and  advice  the  common 
council  decided  to  buy  a  site  elsewhere  and 
caused  to  be  issued  $160,000  of  said  bonds, 
buying  and  paying  for  the  site  and  leaving 
about  $83,000  of  the  proceeds  in  the  treasury. 
On  March  4,  1907,  the  council  passed  another 
ordinance  authorizing  the  issue  of  a  further 
$150,000  of  said  bonds  for  the  erection  of  a 
municipal  electric  lighting  plant  of  the  capac- 
ity of  1,000  arc  lights  of  2,000  candle  power. 
In  October,  1908,  a  resolution  was  adopted 
authorizing  the  board  of  public  works  to  con- 
tract for  the  machinery  and  equipment  for 
such  a  plant  together  with  a  suitable  build- 
ing for  the  same.  The  complaint  also  con- 
tained various  allegations  as  to  the  nonneces- 
sity and  impolicy  of  erecting  such  plant  A 
preliminary  Injunctional  order  was  issued  up- 
on the  complaint,  and  a  motion  to  vacate  tbe 
same  was  made  by  the  defendants,  setting  out 
more  fully  council  proceedings  and  the  pro- 
posed contract  The  circuit  court  made  an 
order  denying  the  motion  to  vacate  the  re- 
straining order,  from  which  the  defendants 
bring  this  appeal, 

John  T.  Kelly,  City  Atty.,  and  Benjamin 
Pdss,  Sp.  Asst  City  Atty.,  for  appellants. 
Quarles,  Spence  &  Qnarles  (Wm.  C.  Quarles, 
of  counsel),  for  respondent 

DODGE,  J.  (after  stating  tbe  facts  as 
above).  It  being  conceded  by  the  answer  that 
all  of  the  proposed  proceedings  toward  erect- 
ing and  paying  for  a  municipal  lighting  plant 
are  taken  in  reliance  upon  the  ability  of  the 
city  to  issue  its  bonds  for  the  cost  thereof 
by  authority  of  tbe  referendum  vote  of  1904 
and  are  dependent  upon  such  issue  of  bonds, 
the  first  and  fundamental  question  is  wheth- 
er that  vote  is  sufficient  in  law  to  authorize 
the  present  threatened  iBS>ue  of  $150,000  of 
bonds. 

Whatever  power  the  city,  acting  through 
its  common  council  and  other  officials,  may 
have  to  engage  in  undertakings  of  the  char- 
acter here  considered  to  be  paid  for  out  of 
tbe  current  revenues,  the  power  to  do  so  by 
the  issue  of  bonds,  thereby  casting  the  ex- 
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pense  upon  the  future,  is  conditioned  upon  at 
least  general  approval  by  the  electorate.  Sec- 
tion 943,  St.  1898.  While  that  section  is  not 
specific  upon  the  subject,  we  deem  it  clear 
that  a  proposition  for  the  Issue  of  bonds  for 
a  spedflc  purpose  must  by  reasonable  intend- 
ment Include  the  amount  thereof,  or  at  least 
the  maximum  amount  which  is  to  be  approved 
by  the  electors.  Axiother  limitation,  at  least 
by  implication,  found  in  the  charter  of  cities 
of  the  first  class,  is  that  such  bonds,  even 
when  approved  by  the  electors,  can  only  t>e 
Issued  and  the  proceeds  used  for  the  construc- 
tion or  pnrcliase  of  an  electric  or  gas  light 
plant.  No  authority  exists  for  issuing  bonds 
to  defray  the  expense  of  np-keep,  repair,  or 
operation.  The  only  proposition  which  has 
been  submitted  to  the  voters  is  for  the  issue 
of  $500,000  of  bonds  for  the  construction  and 
mahit«uince  of  such  plant  Does  an  affirma- 
tive answer  to  that  question  confer  authority 
to  issue  $S0O,000  of  bonds,  or  any  less  amount, 
for  tbe  construction  alone?  Probably,  If  it 
does  by  fair  construction,  the  reference  to 
maintenance  might  l>e  ignored  as  mere  sur- 
plnsage  and  futile.  While  all  reasonable  tn- 
tendments  should  be  indulged  in  favor  of  mu- 
nicipal action,  nevertheless  the  policy  of  the 
■tatnte  is  clear  to  require  approval  In  advance 
t^  the  electorate  of  any  Issue  of  bonds,  and, 
If  tbe  sobmission  of  that  question  be  so  in- 
volved and  ambiguous  that  it  caimot  be  rea- 
sonably ascertained  that  the  will  of  the  vot- 
ers bas  been  expressed  in  favor  of  the  specific 
project  and  of  the  amount  of  bonds  to  be 
Issued,  the  purpose  of  the  statute  will  be 
thwarted  if,  nevertheless,  they  oould  be  Issued 
by  the  common  council. 

After  mature  consideration,  we  are  per- 
suaded that  a  declaration  In  favor  of  the  is- 
sue and  use  of  |fiOO,000  of  bonds  for  the  con- 
struction and  maintenance  of  a  plant  does  not 
with  snfflcient  clearness  declare  that  that 
antount,  or,  indeed,  any  specific  part  of  it, 
may  be  expended  in  the  construction  alone. 
A  voter  with  this  question  before  him,  ac- 
companied by  luiowledge  of  the  report  of  the 
dty  engineer  that  a  plant  could  be  construct- 
ed for  $250,000,  might  well  understand  that 
the  scheme  was  to  provide  this  $500,000  not 
alone  fo'  the  construction,  but  also  for  a 
fund  to  ue  expended  In  repairs  and  up-keep, 
or  even  in  meeting  the  expenses  of  operation 
or  such  part  thereof  as  might  exceed  annual 
appropriations.  Mnniclpal  lighting  plants 
have  very  much  of  the  experimental  both  in 
mechanics  and  finance,  and  the  early  years 
after  their  construction  may  very  possibly  be 
fraught  with  unforeseen  expenditures  and 
deficits.  A  voter  might  well  believe  that  the 
proposition  for  which  he  voted  included  those 
thlnga,  and  might  well  be  in  favor  of  postpon- 
ing to  future  taxpayers  the  burden  of  defray- 
ing thoae  experimental  expenses  rather  than 
enhancing  his  own  present  taxes  thereby.  He 
might  well  assume  that  no  more  than  the  es- 


timate of  the  city  engineer  would  be  required 
for  the  construction,  and  yet  desire  to  pro- 
vide a  fund  to  meet  the  contingency  suggest- 
ed. Indeed,  the  very  consideration  that  such 
expenses  of  the  experiment  might  be  postpon- 
ed to  the  future  may  well  have  been  an  in- 
ducement to  an  elector  to  favor  the  construc- 
tion of  the  plant.  Such  considerations  as 
these,  namely,  the  possible  or  probable  effect 
of  improper  matter  submitted  In  the  same 
proposition  tending  to  Influence  the  voter  in 
determining  his  choice  upon  the  material  mat- 
ter, were  held  to  invalidate  in  State  ex  rel. 
Williams  V.  Sawyer  County,  140  Wis.  634, 
840,  123  N.  W.  248,  where  several  illustrative 
decisions  were  cited,  to  which  may  be  added 
Gas  &  Water  Co.  v.  Elyria,  57  Ohio  St  874, 
49  N.  E.  335 ;  Farmers'  L.  &  T.  Co.  v.  City  of 
Sioux  Falls  (C.  C.)  131  Fed.  890;  Leaven- 
worth V.  Wilson,  69  Kan.  74,  76  Pac.  400. 
'  We  are  persuaded  that  it  is  impossible  to 
say  with  reasonable  certainty  that  the  voters 
have  authorized  the  issue  of  bonds  to  any 
specific  amount  for  the  construction  alone  of 
a  municipal  lighting  plant  nor  that  they  may 
not  have  been  induced  to  vote  in  favor  of  the 
policy  by  reason  of  their  approval  of  the  use 
of  the  bonds  for  the  purposes  of  maintenance. 
We  conclude,  therefore,  that  the  record  dis- 
closes an  attempt  by  the  city  council  to  issue 
bonds  and  take  the  other  steps  in  dependence 
thereon  without  the  essential  statutory  pre- 
requisite of  a  popular  vote  of  approval,  and 
that  all  such  proceedings  would  therefore  be 
illegal,  and  would  result  In  the  subjection  of 
the  taxpayers  of  the  city  to  at  least  an  osten- 
sible burden.  From  this,  of  course,  results 
the  conclusion  that  a  temporary  stay  was 
proper,  and  the  order  appealed  from  refusing 
to  vacate  such  stay  was  without  error. 
Order  afllrmed. 


In  re  BATTIS. 

BATTIS  V.  MONTABA. 

(Supreme  Coart  of  Wisconsin.    April  26,  1910.) 

1.  Wills  (|  257*)— Revocation  of  Pbovi- 
BiOK  —  Adjudication  —  Jukisdiciion  of 
County  Court. 

Since,  under  the  statutes  Smposine  on  the 
county  courts  the  duty  of  ascertaining  who 
are  entitled  to  take  under  a  will,  the  determi- 
nation whether  any  part  of  the  writing  present- 
ed as  the  will  should  be  rejected  in  order  that 
distribution  of  the  estate  may  l>e  directed  pursu- 
ant to  the  effective  parts  of  the  writing  is 
necessarily  involved,  the  county  court  bad  juris- 
diction of  a  petition  to  adjudge  a  certain  clause 
thereof  revoked  by  implication  by  the  changed 
condition  and  circomstancee  of  testator  subse- 
quent to  the  making  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  593 ;   Dec.  Dig.  {  257.*] 

2.  WiixB  (f  193*)— Revocation. 

St  1898,  {  2290,  provides  that  no  will 
shall  be  revoked  except  as  therein  provided, 
with  the  intention  of  revoking  it,  "excepting 
only  that  nothing  contained  in  this  section 
sliall  prevent  the  revocation  implied  by  law 
from   subsequent   changes   in   the   condition   or 
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clrcnnuttances  of  the  testator."  HeM,  that 
changed  conditions  following  the  divorce  of  tes- 
tator after  the  making  of  a  will  in  favor  of  his 
wife  had  snch  probative  force  as  to  imply  that 
the  proTision  made  for  liis  wife  should  i>e  re- 
yoked. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent. 
Kg.  S  480;    Dec.  IMg.  |  19S.»] 

3.  WHXS  (!  296*)  — BXTOOATIOIT  — Pbisciip- 
TION— RKBtrariNO. 

Evidence  cannot  be  received  to  rebnt  the 
presumption  of  an  implied  revocation  of  the 
provisions  of  a  will  or  to  show  that  testator 
meant  his  will  to  stand  as  written,  unless  such 
evidence  amounts  to  a'  republication  of  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  674 ;    Dec.  Dig.  |  286w«] 

4.  Wiixs  (§  308*)— Revocation— Rkvivai,. 

E>vidence  that  testator  after  a  divorce  from 
his  wife  in  whose  favor  he  had  previonsly  made 
a  will  entertained  a  friendly  feeling  for  his 
former  wife,  did  things  evincing  an  affection  for 
her,  and  declared  to  her  mother-and  sister  that 
he  had  made  provision  in  his  will  for  tier  com- 
fort and  needs  for  the  remainder  of  her  life, 
was  insufficient  to  prove  that  testator  revived  a 
provision  in  the  will  revoked  by  the  divorce. 

[Ed.  Note.— For  other  cattes,  see  Wills,  Cent 
Dig-  t  733;    Dec.  Dig.  >  306.*] 

Appeal  from  Circuit  Court,  Winnebago 
County;  Chester  A.  Fowler,  Judge. 

Petition  by  Martin  T.  Battls,  residuary 
legatee  under  tbe  will  of  Allan  P.  Battls,  de- 
ceased, against  Frances  May  Montaba,  for- 
merly Frances  May  Battis,  to  have  a  para- 
graph of  the  will  adjudged  revoked.  FYom 
a  judgment  dismissing  the  petition,  petition- 
er apiieals.  Reversed  and  remanded,  with 
directions. 

On  April  28,  1890,  Allan  P.  Battis  and 
the  respondent  were  married.  On  December, 
IS,  1902,  Allan  P.  Battis,  the  testator,  made 
his  will.  Thereby  he  gave  to  a  cousin  all 
his  Interest  in  his  boiler  shop  business,  the 
buildings  in  which  it  was  conducted,  and  the 
lots  upon  which  the  buildings  stood.  He 
gave  to  Helen  Wiesenberg,  a  stranger,  cer- 
tain bank  stock  and  money  or  real  estate 
mortgages  sufficient  to  make  the  sum  of  $8,- 
000.  The  fourth  and  fifth  paragraphs  of  the 
will  are  as  follows: 

"Fourth.  I  give  and  bequeath  unto  my 
wife  Frances  May  Battls,  of  the  city  of  Osh- 
kosh,  the  sum  of  ten  thousand  dollars.  To 
have  and  to  hold  the  same  unto  her,  the  said 
Frances  May  Battls,  her  heirs,  executors, 
administrators  and  assigns  forever. 

"Fifth.  I  hereby  give,  devise  and  bequeath 
unto  my  brother,  Martin  T.  Battls,  of  the 
city  of  Oshkosh,  all  the  rest,  residue  and  re- 
mainder of  my  property  of  every  name  and 
nature,  real,  personal  «r  mixed,  to  have  and 
to  hold  the  same  unto  him  the  said  Martin 
T.  Battis,  his  heirs,  executors,  administra- 
tors and  assigns  forever." 

On  July  S,  1903,  the  respondent  secured  a 
divorce  from  Allan  P.  Battls  on  the  ground 
of  cruel  and  inhuman  treatment.  The  Judg- 
ment provided  that  the  plalntlft  should  re- 
tain the  piano  and  household  furniture,  and 


that  the  defendant  should  pay  ber  her  dis- 
bursements and  $2,600  "as  her  full  and  final 
sliare  and  allowance  In  the  final  division  and 
distribution  of  the  estate  and  property  real 
and  personal  of  the  defendant,  and  that  the 
plaintiff  npon  payment  of  said"  snm  should 
be  "divested  of  all  right,  title,  and  Interest 
In  and  to  the  property  of  the  defendant  ei- 
ther real  or  personal."  Subsequent  to  the 
divorce  Allan  P.  Battis  visited  at  the  home 
of  his  former  wife,  manifested  a  solidtnde 
for  her  health  and  hastiness,  and  made  her 
small  gifts.  He  also  sustained  friendly  re- 
lations with  her  mother  and  family,  rialted 
regularly  at  the  home  of  her  mother  and 
sister,  made  presmts  to  them,  and  stated  to 
them  that  he  had  made  such  provision  in  his 
will  for  his  former  wife  that  she  would  not 
suffer  from  'want  To  the  knowledge  of  Al- 
lan P.  BaMs,  his  former  wife  married  Abe 
Montaba.  On  January  16,  1907,  Allan  P. 
Battls  was  sid:  and  addressed  a  letter  to  his 
former  wife's  mother,  expressing  a  desire  to 
see  Franlde  before  he  died,  asked  that  she 
t>e  given  his  regards,  and  wished  her  good 
luck  as  long  as  she  lired.  Allan  P.  Battls 
died  May  4,  1908,  leaving  no  brothers  or  sis- 
ters, except  the  brother  Martin  T.  Battls. 
and  no  widow  or  issue. 

The  will  was  admitted  to  probate.  The 
exeoutor  complied  with  some  of  the  provi- 
sions of  the  will,  and,  tvlille  he  still  had 
some  $50,000  in  his  hands  for  distribution, 
the  residuary  legatee,  the  brother  of  the  de- 
ceased, petitioned  the  county  court  to  have 
it  adjudged  that  the  divorce  and  thb  final 
distribution  of  the  estate  and  property  of 
Allan  P.  Battls  in  1903  had  annulled  and 
revoked  the  fourth  paragraph  of  his  will, 
and  that  the  residue  of  the  estate,  after  com- 
pliance with  the  other  provisions  of  the  will, 
should  be  awarded  to  the  petitioner.  The 
comity  court  entered  Judgment  adjudging 
that  the  bequest  to  the  respondent  was  an- 
nulled by  the  divorce  and  final  division  and 
distribution  of  the  estate  and  property  of 
Allan  P.  Battls,  and  that  Frances  May  Mon- 
taba should  take  nothing  under  the  will.  Up- 
on appeal  to  the  circuit  court  the  court  en- 
tered Judgment  dismissing  the  petition,  This 
is  an  ai^ieal  from  the  Judgment  of  the  cir- 
cuit court 

Weed  &  Hollister  (Charles  Barber,  of 
counsel),  for  appellant  Eaton  &  Eaton,  for 
respondent 

SIEBECKEiR,  3.  (after  stating  the  facts 
as  above).  The  respondent  avers  that  the 
admission  of  the  will  to  probate  preclude* 
the  appellant  by  his  petition  from  invokinc 
the  power  of  the  court  to  declare  the  fourth 
paragraph  of  the  will  to  have  be«t  revoked 
and  annulled.  The  argument  is  made  that 
the  admission  of  the  will  to  probate  estab- 
lished the  whole  writing  and  made  It  opera- 
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tiTe  and  effecttye  In  all  Its  parts ;  and  hamn 
ttaat  appellant  cannot  In  this  manner  eBtab- 
Uflh  a  revocation  of  any  part  thereof.  The 
qoeBtlon  raised  bj  the  petitioner  la  whether 
or  not  paragraph  4  of  the  will  was  reroked 
by  the  Judgment  awarding  a  divorce  between 
the  husband  and  wlfe^  and,  pursuant  to  sec- 
tion 2364,  St,  a  final  division  and  distribu- 
tion of  the  testator's  estate.  No  attempt  Is 
made  to  annul  the  probate  of  the  will  or 
to  have  the  will  declared  ineffective  because 
of  Its  revocation.  It  need  not,  therefore,  be 
determined  whether  this  proceeding  would 
He  to  assail  a  will  in  its  entirety  after  pro- 
bate. The  inquiry  for  determination  Is 
whether  this  is  a  proper  and  appropriate  pro- 
ceeding wherein  the  court  may  ascertain 
whether  or  not  paragraph  4  of  the  will  was 
revoked  by  the  subsequently  changed  condi- 
tion and  circumstances  of  the  testator  re- 
specting his  rdatlons  to  his  divorced  wlf& 
This  in  no  way  affects  the  validity  of  the 
other  parts  of  the  will,  Its  execution,  -or 
the  admission  to  probate.  Manifestly  the 
writing  probated  embodies  the  will  of  the 
testator.  If  paragraph  4  Is  found  to  have 
beoi  annulled  under  the  condition  and  dr- 
ciiimrtances  submitted  to  the  court,  all  the 
other  parts  of  the  writing  will  stand  as  the 
wUl  of  the  testator.  In  the  proceeding  ad- 
mitting the  will  to  probate,  the  only  ques- 
tion actually  presented  to  the  court  was 
whether  the  writing  propounded  as  dece- 
dent's will  was  entitled  to  probate,  and  no 
other  question  was  presMited.  The  deter- 
mination of  this  question  in  no  way  spedflc- 
ally  included  a  determination  respecting  the 
annulment  of  paragraph  4.  The  legal  effect. 
and  the  validity  of  the  contents  of  the  writ- 
ing are  not  involved.  As  a  matter  of  prac- 
tice, such  questions  are  usually  considered 
separately  In  probate  and  administration 
proceedings.  Parmer  v.  Sprague,  57  Wis. 
324,  15  N.  W.  382.  The  statutes  impose  on 
the  county  courts  the  duty  of  ascertainlog 
what  persons  are  entitled  to  receive  a  testa- 
tor's estate  under  bis  will.  This  necessarily 
involves  a  determination  of  whether  any 
part  of  the  writing  presented  as  the  will 
should  be  rejected  as  annulled,  in  order  that 
distribution  of  the  estate  may  be  directed 
pursuant  to  the  effective  parts  of  the  writ- 
ing. This  proceeding  appropriately  presents 
these  considerations  to  the  court.  We  are 
therefore  of  opinion  that  appellant's  petition 
was  properly  entertained,  and  that  the  court 
thereby  acquired  jurisdiction  to  determine 
whether  this  paragraph  of  the  written  paper 
admitted  to  probate  as  the  will  had  been  Im- 
pliedly revoked  and  annulled  under  the  pro- 
visions of  section  2290,  St,  by  the  changed 
condition  and  circumstances  of  the  testator 
subsequent  to  the  making  of  the  will. 

This  section  enacts  that  no  will  shall  be 
revised  except  as  therein  provided,  with  the 
IntentlOD  of  revoking  It,  "excepting  only  that 
nothing  contained  In  this  section  shall  pre- 


vent the  revocation  Implied  by  law  from 
subsequent  changes  In  the  condition  or  cir- 
cumstances of  the  testator."  In  WUl  of 
Ward,  70  Wis.  251,  85  N.  W.  781,  6  Am.  St 
Bep.  174,  It  was  held  that  this  exception  from 
the  operation  of  this  section  "manifestly 
means  such  as  had  previously  been  implied 
at  common  law."  In  re  Will  of  Lyon,  06  Wis. 
330,  71  N.  W.  362,  65  Am.  St  Bep.  52 ;  Glas- 
cott  T.  Bragg,  HI  Wis.  60S,  87  N.  W.  853,  66 
L.  B.  A.  25&  These  cases  call  attention  to 
the  fact  that  in  the  common  law  the  marriage 
of  a  female  and  the  marriage  and  birth  of 
issue  in  case  of  a  man  were  recognized  as 
"subsequent  changes  in  the  condition  or  cir- 
cumstances of  the  testator,"  which  implied  a 
revocation  of  the  will.  The  appellant  con- 
tends that  this  exception  was  not  intended 
to  be  limited  to  those  cases  which  had  arisen 
for  adjudication  in  the  courts  prior  to  the 
adoption  of  the  statute  law  of  this  state,  but 
that  the  statute  is  declaratory  of  a  rule  of  Jus- 
tice imposed  on  testators  respecting  the  dispo- 
sition of  their  property  by  will  in  the  light  of 
their  relations  and  duties  toward  persons  who 
would  naturally  be  the  objects  of  their  boun- 
ty. The  decisions  of  the  courts  of  this  coun- 
try are  not  in  harmony  as  to  the  application 
and  scope  of  the  rule.  There  has  been  much 
discussion  of  the  subject  in  various  Jurisdic- 
tions, and  we  call  attention  to  the  foregoing 
cases  In  this  court  and  the  following  recent 
adjudications  In  other  Jurisdictions.  Lansing 
V.  Haynes,  05  Mich.  16,  54  N.  W.  600,  35  Am. 
St  Rep.  645;  Wirth  v.  Wirth,  149  Mich.  687, 
113  N.  W.  306;  Baacke  v.  Baacke,  50  Xeb. 
18,  69  N.  W.  303 ;  In  re  Estate  of  Brown,  189 
Iowa,  219,  117  N.  W.  260;  Donaldson  v.  Hall, 
106  Minn.  502,  119  N.  W.  219.  What  subse- 
quent changes  in  the  condition  and  circum- 
stances of  the  testator  revokes  a  will  or  a 
part  thereof  by  implication  within  the  rule 
embodied  in  this  statute  has  commonly  been 
applied  to  a  change  In  the  testator's  property 
in  his  family  or  in  the  beneficiaries.  See 
note  Graham  v.  Burch,  28  Am.  St  Rep.  356. 
The  rule  rests  on  the  idea  that  the  changed 
condition  and  circumstances  of  the  testator 
respecting  his  property,  his  family,  or  bene- 
ficiaries, imposing  different  moral  and  legal 
duties,  affords  strong  evidence  that  the  tes- 
tator Intended  that  his  will  should  become  re- 
voked as  to  the  provisions  affected  by  such 
subsequent  change  In  the  testator's  condition 
and  circumstances. 

Is  the  change  in  the  condition  and  circum- 
stances of  one  who  has  made  a  will  brought 
about  by  a  divorce,  accompanied  by  an  ad- 
judication making  a  final  division  and  dis- 
tribution of  his  estate,  both  real  and  person- 
al, as  between  him  and  his  wife,  in  the  light 
of  their  legal  and  equitable  rights,  their  char- 
acter, and  situation  under  all  the  circumstan- 
ces of  the  case,  of  such  probative  force  as 
to  sustain  the  conclusion  that  the  husband 
intended  that  the  provision  he  had  thereto- 
fore made  in  his  will  for  hia  wife's  benefit 
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should  be  reroked  thereby?  The  change  In 
the  condition  and  circumstances  of  a  tes- 
tator Incident  to  a  separation  of  the  parties 
and  a  division  and  distribution  of  the  hus- 
band's estate  operates  to  produce  a  complete 
destruction  of  their  legal  and  moral  relations 
and  consequent  obligations  and  duties.  It  Is 
difficult  to  conceive  of  a  condition  and  cir- 
cumstances which  are  pregnant  with  .  as 
strong  an  Intent  to  annul  the  testamentary 
provision  made  for  the  benefit  of  a  testa- 
tor's wife  and  from  which  he  would  be  led 
to  conclude  that  the  wife's  claim  upon  his  es- 
tate and  his  bounty  had  been  fully  discharg- 
ed. These  changed  conditions  and  circum- 
stances of  a  testator  are  of  a  natuire  which 
naturally  implies  a  different  intent  respecting 
his  wife  as  the  object  of  his  bounty.  The 
decree  divorcing  them  and  awarding  a  final 
division  and  distribution  of  his  estate  makes 
them  strangers  to  each  other,  and  the  be- 
stowal on  her  of  such  a  portion  of  his  estate 
as  be  ought  in  Justice  and  right  under  the 
conditions  and  circumstances  to  bestow  on 
her  operates  to  discharge  all  his  moral  and 
I^al  duties  toward  her.  It  was  upon  such 
oonslderatlons  that  courts  acted  in  establish- 
ing the  doctrine  of  implied  revocation  of 
wills.  This  changed  condition  and  circnm< 
stances  of  a  testator  thus  brought  about  are 
of  a  nature,  and,  in  eflPect,  of  such  probative 
force,  as  to  imply  that  the  testator  .intend- 
ed that  the  testamentary  provisions  thereto- 
fore made  for  the  wife  should  become  revok- 
ed thereby. 

At  the  trial  respondent  offered  evidence 
to  show  that,  after  the  divorce,  the  testator 
entertained  a  friendly  feeling  for  his  former 
wife,  and  did  things  evincing  afTection  for 
her,  and  that  he  declared  to  her  mother  and 
Bister  that  he  bad  made  provision  in  his  wUl 
for  her  comfort  and  needs  for  the  remainder 
of  her  life.  It  is  contended  that  this  evidence 
was  competent  to  rebut  any  presumption  of 
Implied  revocation  of  the  provision  made  for 
her  in  the  will.  In  many  of  the  earlier  Eng- 
lish and  American  cases,  the  right  to  rebut 
the  presumption  of  such  revocation  was  rec- 
ognized. In  recent  times,  however,  this  right 
has  been  denied  in  many  cases.  An  exhaust- 
ive and  full  discussion  is  found  in  Brush  v. 
Wilkins,  4  Johns.  Ch.  (N.  Y.)  500 ;  Marston  v. 
Roe,  8  Adol.  &  B.  14,  and  cases  cited  above. 
In  Glascott  v.  Bragg,  111  Wis.  op.  007,  87  N. 
W.  854  (50  K  R.  A.  258),  this  court  In  com- 
menting on  this  phase  of  this  question  stat- 
ed: "The  earlier  cases  seemed  to  go  upon  the 
theory  that  such  marriage  and  birth  raised  a 
mere  presumption  of  an  Intent  to  revoke,  but 
the  rule  held  in  the  later  cases  was  finally 
confirmed  in  the  Privy  Council  in  the  last 
case  cited  (Israeli  v.  Rodon,  2  Moore's  P.  C. 
61),  where  it  was  expressly  held  that  'mar- 
riage and  birth  of  a  child  do  not  afford  pre- 
sumptive evidence  of  intention  to  revoke,  but 


are  in  themselves  an  absolute  revocation  of  a 
will  made  previous  to  the  marriage  but  not  in 
contemplation  of  It' "  This  declaration  gives 
approval  to  the  rule  that  must  be  deemed  to 
have  been  applied  in  the  case  then  under 
consideration.  We  have  discovered  no  good 
and  sufficient  reason  to  depart  from  the  rule 
thus  applied  in  this  court,  and  hence  must 
hold  that  evidence  cannot  be  received  to  re- 
but the  presumption  of  an  implied  revocation 
of  the  provision  in  a  will,  or  to  show  that  the 
testator  meant  his  will  to  stand  as  written, 
unless  such  evidence  amounts  to  a  republica- 
tion of  it.  It  is  not  claimed  that  the  evi- 
dence offered  shows  that  the  testator  repub- 
lished his  will  after  being  divorced  from  his 
wife.  In  Wirth  v.  WIrth,  149  Mich.  087,  113 
N.  W.  306,  the  question  was  presented  to  the 
court  in  a  case  like  the  instant  one.  The 
holding  of  the  court  is  stated  in  the  head- 
note,  as  follows:  "A  divorce  and  settlement 
of  their  property  rights  between  husband  and 
wife  operates  ipso  facto  to  revoke  his  will 
previously  made,  and  no  subsequent  act  of 
the  testator  not  accompanied  by  the  solemni- 
ties requisite  for  the  making  of  a  valid  will, 
will  revive  it"  The  evidence  ofTered  by  the 
respondent  Is  not  proof  that  the  testator  re- 
vived the  provision  in  the  will  which  had 
been  revoked  by  the  divorce  proceeding. 

These  considerations  lead  to  the  conclu- 
sion that  the  circuit  court  erred  in  dismissing 
the  proceeding  on  the  petition  of  Martin  T. 
Battls. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  circuit  court 
with  directions  that  the  court  enter  Judgment 
affirming  the  Judgment  of  the  county  court  of 
Winnebago  county. 


HUEBL  V.  SCOLIiARI)  et  al. 
(Supreme  Court  of  Wisconsin.    April  26,  1910.) 

Infants  (I  116*) — Actions  —  GuAnniAN  Ad 

Lmni— LiABiuTT  FOB  Costs. 

There  being  at  the  time  judgment  was  ren- 
dered against  plaintiff  in  an  action  by  an  Infant 
by  a  guardian  ad  litem  no  statute  making  the 
guardian  liable  for  the  costs  adjudged  against 
the  infant,  unless  the  court  specially  direct  him 
to  pay  them  because  of  mismanagement  or  b&d 
faith  in  the  action  (St.  1898,  {  29^,  as  amended 
by  Laws  1007,  c.  325),  an  order  refusing  to 
punish  him  for  contempt  for  not  paying  them 
was  proper,  though  section  2931,  providing  that 
such  a  guardian  shall  be  responsible  for  costs 
adjudged  against  his  ward,  and  that  payment 
may  be  enforced  by  attachment  repealed  in  toto 
without  any  rights  tieing  saved,  Ijefore  the  judg- 
ment was  rendered,  by  said  act  of  1907,  was  in 
force  when  the  action  was  commenced;  the 
right  to  costs  not  accruing  till  judgment,  before 
which  time  they  might  by  statute  be  abolished  or 
changed  In  amount 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  f  335;   Dec.  Dig.  {  116.*] 

Appeal    from    Circuit   Court    Milwaukee 
County;  J.  C.  Ludwlg,  Judge. 
Action  by  John  J.  Huebl,  by  Joseph  E.  Jax, 
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gaudlan  ad  litem,  asainst  W.  BL  Scollard 
and  otben.  From  an  order  refusing  to  pun- 
ish tbe  guardian  ad  litem  for  contempt,  de- 
fendants appeaL  Affinned. 


J.  A.  Eggen,  for  appellants, 
weller,  for  respondent. 


F.  C.  Esch- 


WIKSLiOW,  C.  J.  There  Is  no  necessity 
toe  a  detailed  statement  of  facts  of  tbe  case. 
Tbe  qneatlon  presented  is  this:  Can  tbe 
guardian  ad  litem  of  an  Infant  plaintiff  be 
punished  for  contempt  because  he  falls  to  pay 
a  Jndgmoit  for  costs  rendered  agalnBt  his 
ward  In  April,  1009,  in  an  action  comm^ced 
in  December,  1902?  It  is  plain  that  this 
question  must  be  answered  in  the  negative. 
At  the  time  the  judgment  was  rendered  there 
was  no  statute  making  the  guardian  ad  litem 
liable  for  such  costs,  unless  the  court  should 
specially  direct  him  to  pay  them  on  account 
of  mismanagement  or  bad  faith  In  the  action. 
Section  2932,  St  1898,  as  amended  by  chap- 
ter 32S,  Laws  1907.  It  is  true  that  at  the 
time  the  action  was  coaimenced  section  2031, 
8t  1898^  provided  that  a  guardian  ad  litem 
of  an  Infant  plaintiff  should  be  responsible 
for  costs  adjudged  against  his  ward  and  that 
paymoit  might  be  enforced  by  attachment, 
but  this  section  was  repealed  in  toto  by  chap- 
ter 325,  Laws  1907.  No  rights  were  saved  by 
tbe  repealing  act,  and  there  is  no  vested 
right  in  costs.  The  right  to  them  does  not  ac- 
crue untU  Judgment  Until  that  tline,  they 
may  be  abolished  or  dianged  In  amount  by 
statute.  Two  Rivers  Mfg.  Oo.  v.  Beyer,  74 
Wis.  210-220,  42  N.  W.  232,  17  Am.  St  Rep. 
131. 

The  court  J>eIow  so  held,  and  hence  tbe 
order  refusing  to  punish  for  contempt  must 
be  affirmed. 

It  Is  ao  ordered. 


DDMARK  V.  MILWAUKEE  ELBK3TRI0 
RT.  &  LIGHT  CO. 

(Supreme  Court  of  WiaconBin.    April  26,  1910.) 

1.  RcLKASK  (I  57*)— Rklkasc  of  Ciaw  fob 
Pebsonai.  Injitbt— Vamditt. 

Evidence  held  to  show  that  one  i^orant  of 
English  understood  by  the  aid  of  an  interpreter 
tbe  contents  of  the  release  of  hia  claim  for  a 
penonal  injury. 

[Ed.    Note.— For    other    cases,    see    Release, 
Cent.  IHg.  i  108;  Dec.  Dig.  S  57.»] 

2.  Release  {(  56*)— Rblkask  of  Claik  fob 
Pebsorai,  Injubt—Vauditt— Evidence. 

Where  an  Italian,  ignorant  of  English,  un- 
dentood  the  terms  of  a  settlement  of  his  claim 
for  personal  injuries,  and  knew  that  he  received 
money  Is  payment  of  his  claim,  and  he  received 
his  information  from  an  interpreter  whom  he 
nndeistood,  evidence  of  differences  In  Italian 
dialects  was  inadmissible  in  aid  of  an  attempt 
to  avoid  tbe  release  on  the  ground  that  be  was 
ignorant  of  its  contents. 

[Ed.    Note.— For    other    cases,    see    Release, 
Cent  Dig.  H  lOi,  lOS;    Dec.  Dig.  §  56.*] 


8.  Relbabb  a  57*)— Rbuabb  of  Ci^aik  fob 
Pebsonai.  Injubt — Fbaud — Evidence. 
Evidence  held  not  to  show  that  one  execut- 
ing a  release  of  hie  claim  for  penonal  injary 
was  induced  to  do  so  through  frand. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  {  108;  Dec.  Dig.  {  57.*] 

4.  Release  (I  57*)— Rslbasb  of  Claim  fob 
PzBSONAL  INJUBT— Urdus  Influence. 

Evidence  h^d  not  to  show  that  one  execut- 
ing a  release  of  his  claim  for  personal  Injury 
was  induced  to  do  so  through  undue  influence 
or  coercion. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  {  107;   Dec  Dig.  {  67.*] 

5.  Release  ()  57*)  —  Ikfeaohkent  —  Evi- 
dence. 

To  accomplish  impeachment  of  a  formal 
written  instrument  releasing  a  claim  for  a  per- 
sonal injury  on  tbe  grouna  of  fraud  or  undue 
influence  or  coercion,  the  proof  must  be  clear 
and  convincing  beyond  reasonable  controversy. 
[Bd.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  U  107,  106;  Dec  Dig.  §  57.*] 

6.  Appeal  and  Ebbob  (I  997*)— Withdbaw- 
AL  OF  Issue  fbou  Jobt— Review. 

The  court  on  appeal,  in  passing  on  the 
ruling  of  the  trial  court  that  the  evidence  pre- 
sented no  question  for  the  jury,  should  give 
weight  to  the  decision  of  the  trial  judge  who 
saw  the  witnesses  as  they  testified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ertot,  Cent  Dig.  i  4024;   Dec  Dig.  |  907.*] 

Appeal  from  Circuit  Court  Milwaukee 
County;  Orren  T.  Williams,  Judge. 

Action  by  Rock  Demark  against  the  Mil- 
waukee Electric  Railway  &  Light  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  Is  an  action  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  due 
to  the  negllgeuce  of  a  servant  of  the  defend- 
ant The  defendant  operates  a  street  rail- 
way in  the  city  of  Milwaukee.  About  6  o'clock 
on  the  morning  of  March  28,  1907,  the  plain- 
tiff boarded  a  car  for  the  purpose  of  going 
to  his  work.  The  plaintiff  alleges  that  he  re- 
ceived the  injuries  complained  of  through  the 
negligence  of  the  motorman,  who,  after  Slack- 
ing the  car  for  plaintiff  to  alight,  without 
looking  to  see  whether  plaintiff  had  alighted, 
anddenly  turned  on  the  current  and  caused 
the  car  to  start  forward  with  a  sudden  jerk 
and  increase  of  speed,  by  which  the  plain- 
tiff  was  thrown  from  the  platform,  inflict- 
ing injuries  which  required  the  amputation 
of  hla  leg  below  the  knee.  The  defendant  de- 
nies any  liability  to  the  plaintiff  on  the 
ground  that  he  was  guilty  of  contributory 
negligence,  and  also  alleges  as  a  further  and 
separate  defense  that  on  June  24,  1907,  the 
plaintiff  executed  to  the  d^endant  a  release 
of  all  claims  and  demands  on  account  of  the 
Injuries  received  by  him.  Plaintiff  claimed 
that  he  had  been  overreached  and  defrauded 
at  the  time  the  release  was  given,  that  he 
did  not  understand  the  release,  and  that  the 
release  did  not  contain  the  agreement  which 
was  actually  made.  Plaintiff  received  |250 
as  a  consideration  for  the  release.    He  has 
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also  recelTed  from  the  defendant  an  artifldal 
limb.  No  mention  Is  made  In  the  release  of 
the  artificial  limb.  The  plaintiff  testified  that 
at  the  time  the  release  was  given  he  was 
promised'  a  life  Job  and  additional  money. 
The  Interpreter,  who  had  been  secured  by  the 
plaintiff  because  he  did  not  speak  Ehiglish, 
testified  that  at  the  time  the  release  was  giv- 
en the  plaintiff  requested  that  he  be  given  a 
life  Job,  bat  that  the  agent  of  the  company 
informed  her  that  the  company  would  not 
promise  any  such  position,  and  that  she,  In 
turn.  Informed  the  plaintiff  that  the  company 
would  not  agree  to  give  him  a  life  Job  or 
promise  future  employment,  and  she  also  ex- 
plained to  him  that  the  $250  was  in  full  satis- 
faction of  bis  claim.  Although  the  Inter- 
preter went  with  the  plaintiff  to  aid  him  to 
confer  with  the  defendant's  agent  in  this 
matter,  she  was  paid  for  her  time  by  the  de- 
fendant. The  release  was  made  by  the  plain- 
tiff with  the  agent  of  the  company  through 
the  Interpreter,  and  in  the  absence  of  the 
attorney  of  the  plaintiff.  At  the  conclusion 
of  the  evidence,  the  trial  court  granted  de- 
fendant's motion  for  a  direction  of  a  verdict, 
and  stated  that  he  felt  assured  from  the  evi- 
dence that  the  plaintiff  understood  the  nature 
of  the  release,  and  that  no  fraud  had  been 
shown.   This  is  an  appeal  from  the  Judgment 

Oross  &  Saltzsteln,  for  appellant  Clarice 
M.  Rosecrantz,  for  respondent 

SIEBECKER,  J.  (after  stating  the  facts 
as  above).  It  is  strenuously  argued  that  the 
plaintiff  was  ignorant  of  the  contents  of  the 
release,  due  to  the  facts  that  he  understood 
no  English;  that  he  could  not  read  it;  and 
that  owing  to  differences  in  the  Italian  spok- 
en by  htm  and  the  interpreter,  the  interpre- 
tation of  it  given  to  him  was  not  fully  under- 
stood by  him.  The  plaintiff's  evidence  bear- 
ing on  what  occurred  at  the  time  of  settle- 
ment shows  that  he  understood  the  defend- 
ant's representative  was  negotiating  with  him 
for  a  settlement  of  the  claim  he  made  for 
damages.  Shortly  after  the  accident,  he  had 
an  interview  with  the  company's  representa- 
tive at  the  hospital,  and  he  then  stated  that 
if  the  company  would  pay  him  $5,000,  the 
matter  would  end  there.  This  the  company 
refused  to  consider.  It  appears  that  he  and 
Mrs.  Curley,  the  Interpreter,  called  at  the 
defendants  office  a  few  days  Attet  he  left  the 
hospital,  and  through  Mrs.  Curley  he  again 
stated  his  story  of  the  accident  By  arrange- 
ment with  Mrs.  Curley,  they  again  went  to 
the  defendant's  office  a  few  days  thereafter, 
and  the  release  was  then  executed.  It  is 
shown  that  Mrs.  Curley  had  theretofore  been 
engaged  by  the  defendant  to  interpret  be- 
tween its  representatives  and  Italians  who 
could  not  speak  English,  and  that  she  receiv- 
ed compensation  from  the  defendant  company 
for  the  service  so  rendered  by  her  In  this 
case.  On  the  occasion  of  the  execution  of  the 
release,  tdalntiff  states  that  he  was  offered 


$250  In  money  and  the  cost  of  an  artificial 
limb  in  settlement  of  his  claim,  but  that  he- 
refused  to  acc^t  such  offer,  and  insisted  that 
the  defendant  obligate  itself  to  employ  him 
for  life,  and  that  he  understood  this  condi- 
tion was  agreed  to  by  defendant's  ag«it  who- 
negotiated  the  settlement  He  states  that  its 
omission  from  the  written  release  was  not 
brought  to  his  attention  by  the  interpreta- 
tion of  the  writing,  and  that  he  had  no 
knowledge  of  its  contents,  except  such  as  was 
communicated  to  him  by  the  Interpreter. 
We  think  the  evidence  wholly  fails  to  show 
that  he  was  Incapable  of  understanding  the 
Italian  spoken  by  Mrs,  Curley,  the  inter- 
preter. His  evidence  discloses  that  he  was 
fully  apprised  of  the  terms  of  the  settlem^it, 
except  as  to  his  claim  that  he  was  to  be  em- 
ployed by  the  defendant  for  life.  He  receiv- 
ed the  money  with  the  understanding  that  it 
was  to  be  applied  in  payment  of  his  dalm 
for  damages.  It  Is  undisputed  that  he  receiv- 
ed his  information  from  Mrs.  Curley.  This 
shows  that  he  understood  her.  In  the  light 
of  these  facts,  the  ol>Jection  to  receiving  La 
Fiana's  testimony  as  to  differences  In  Italian 
dialects  was  properly  sustained. 

The  question  Is:  Does  the  evidence  show 
that  the  plaintiff  was  induced  to  sign  this 
release  through  misrepresentation  and  undue 
Influence?  It  Is  claimed  that  the  Interpreter, 
Mrs.  Curley,  did  not  correctly  Interpret  the 
release  to  plaintiff  and  fully  Inform  him  as 
to  its  contents.  In  so  far  aa  the  evidence 
conflicts  on  this  subject,  it  is  a  dispute  be- 
tween him  and  the  interpreter.  She  testifies 
that  she  correctly  interpreted  the  writing  to 
him  and  explained  its  content^,  It  Is  mani- 
fest that  she  understood  its  import  and  effect 
The  facts  and  circumstances  of  the  transac- 
tion and  plaintiff's  admission  of  what  she 
told  him  respecting  it  confirm  her  assertion 
that  he  understood  and  comprehended  the 
transaction.  She  testified  positively  that  she 
interpreted  the  writing  to  him  and  explained 
Its  contents.  As  stated  above,  plalntifTs 
course  In  the  affair  confirms  her  in  this 
claim.  It  Is  dear  that  he  was  not  deceived 
by  having  the  release  misstated  to  him. 

Can  it  be  said  that  the  evidence  shows  that 
he  was  coerced  or  otherwise  misled  Into  sign- 
ing the  paper?  His  claim  that  he  was  told 
that  the  company  had  a  paper  signed  by  his 
cousin  showing  the  accident  was  his  own 
fault  and  that  If  T^^  litigated  the  matter,  it 
would  take  a  long  time,  and  he  would  get 
nothing  in  the  end,  is  denied  by  the  Inter- 
preter and  the  company's  agent  These  facts 
and  the  accompanying  circumstances  of  the 
transaction,  In  view  of  the  conflicting  claims 
of  the  parties  as  to  defendant's  liability, 
make  no  such  clear  affirmative  showing  as  the 
law  requires  to  impeach  the  written  release 
and  set  it  aside.  The  probative  force  of  plaln- 
tiffs  evidence  for  such  Impeachment  is  of 
sllgfit  weight  and  it  is  fully  nentrallxed  by 
the  facts  and  circumstances  of  the  case  and 
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by  the  poaltlTe  evidence  of  the  oOier  parties 
who  witnessed  the  transaction.  "To  accom- 
plish impeachment  of  a  formal  written  In- 
stmment  on  snch  grounds,  the  proof  must 
be  dear  and  Gonvlnclng  beyond  reasonable 
controTersy."  Steffen  t.  Supreme  Assembly 
of  Defenders,  130  Wis.  485,  110  N.  W.  401, 
and  cases  dted.  The  trial  court  had  the  ad- 
vantage of  seeing  the  witnesses  as  they  tes- 
tified, and  concluded  that  the  evidence  pre- 
sented no  question  for  the  Jury  as  to  the  Im- 
peachment of  this  formal  writing.  Under 
such  circumstances,  In  passing  on  snch  evi- 
dence, its  opinion  should  be  given  weight  in 
tills  coart 

We  are  persuaded  that  the  Judgment  dis- 
missing the  complaint  should  be  sustaioed. 

Judgment  afltoned. 


BAUCHIE2B   v.   HAMMER. 
(Snpreme  Court  of  Wisconsin.    April  26,  1010.) 

1.  APPBAX  and  EBBOB  (1 1221*)— DISPOBITIOR 

or  Cadsi}— Remand— PowxB  of  Appeixatb 

COTJET. 

After  the  record  has  been  regularly  remit- 
ted to  the  trial  court,  the  Supreme  Court  has 
no  power  to  vacate  or  modify  the  judgment  in 
any  way;  its  Jurisdiction  for  such  purpose  being 
at  an  end. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4722;   Dec  Dig.  §  1221.*] 

2.  Costs  (|  264*)— On  Appeal— Taxation— 
TniK. 

St.  1898,  I  295^  provides  that  costs  In  the 
Supreme  Court  shall  he  taxed  and  inserted  in 
the  entry  of  judgment  on  four  days'  notice. 
Section  2953  provides  that  execution  is  to  issue 
on  the  judgment  out  of  such  court,  and  that  sat- 
isfaction soall  be  entered  by  the  clerk  thereof. 
Held,  that  as  the  judgment  for  costs  must  be 
enforced  by  process  from  such  court  and  the 
judgment  must  be  there  satisfied,  and  the  tax- 
ation and  entry  of  costs  does  not  affect  the  judg- 
ment rendered^  but  is  simply  a  clerical  act,  costs 
may  be  taxed  m  such  court  after  the  record  has 
been  remitted ;  the  statute  placing  no  time  limit 
on  such  taxation. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  1 1005;   Dec  Dig.  {  264.*] 

Action  by  Thomas  Bauchler  against  P.  H. 
Hanmier.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed.  Motion  to  re- 
view and  set  aside  taxation  of  costs.  Denied, 
also,  123  N.  W.  13Z 


W.  K.  Parkinson  and  T.  H.  Morgan,  for 
appellant.  Barry  &  Barry  and  O.  F.  Lamb, 
for  respondent 

PBS  CURIAM.  Judgment  of  reversal 
having  been  rendered  in  the  action  November 
12,  1900,  and  the  record  remitted  to  the  trial 
court  December  SOtb  following,  costs  in  this 
court  were  not  taxed  until  March  B,  1910. 
The  respondent  appeared  before  the  clerk  at 
the  taxation,  and  objected  to  the  taxation  of 
any  costs  becanse  the  court  had  no  Jurisdic- 
tion.   The  objection  being  overruled  and  the 


costs  taxed,  a  motion  to  review  and  set 
aside  the  taxation  Is  now  made  in  this  court. 
We  are  satlsfled  that  the  taxation  was  prop- 
er. The  statute  places  no  time  limit  upon  the 
taxation  of  costs  In  this  court.  They  are  to 
be  taxed  and  Inserted  in  the  entry  of  Judg- 
ment on  four  days'  notice.  In  accordance 
with  the  order  of  the  court  Section  2952, 
St  Wis.  1888.  Esecutlon  is  to  issue  on  the 
Judgment  out  of  this  court,  and  satisfaction 
is  to  be  entered  by  the  clerk  of  this  court. 
Section  2953,  St  Wis.  1898.  After  the  record 
has  been  regularly  transmitted  to  the  trial 
court,  this  court  has  no  power  to  vacate  or 
modify  the  Judgment  in  any  way,  because 
its  Jurisdiction  for  such  purposes  is  at  an 
end.  Ott  V.  Boring,  181  Wis.  472,  110  N.  W. 
824,  HI  N.  W.  833.  The  taxation  and  entry 
of  costs,  however,  does  not  affect  or  modify 
the  Judgment  rendered,  but  simply  is  a  cler- 
ical act  which  reduces  to  concrete  figures  the 
abstract  command  of  the  Judgment  already 
entered.  Inasmuch  as  the  Judgment  for  costs 
must  be  enforced  by  process  from  this  court 
and  must  be  satlsfled  here,  this  court  must 
necessarily  retain  power  to  do  such  acts  per- 
taining to  the  enforcement,  satisfaction,  and 
discharge  of  the  Judgment  as  become  neces- 
sary for  the  due  protection  of  the  parties. 
No  other  court  has  power  to  do  these  acts 
and  certainly  the  power  must  be  lodged  some- 
where. This  court  has  offset  two  Judgments 
rendered  by  It,  though  the  records  had  been 
long  previously  transmitted  to  the  trial  court. 
Yorton  v.  M.  L.  S.  &  W.  Ry.,  62  Wis.  367- 
374,  21  N.  W.  616,  23  N.  W.  401. 

We  conclude  that  the  taxation  of  costs 
was  properly  made,  aod  the  motion  is  denied, 
with  |10  costs. 


MATFIELD  et  al.  v.  STATE. 

(Supreme  Court  ot  Wisconsin.     April   26, 
1910.) 

1.  CBnciNAi.  Law  (J  e22*)— Codefkndants— 
GoRTiROOTis  Acts  —  Right  '  to  Separate 
Trial. 

Where  several  persons  associated  in  an 
assault  on  A.  did  not  all  strike  or  assault  him, 
and  the  blows  and  assaults  were  interrupted  or 
suspended  from  time  to  time  in  order  to  nrge 
him  to  confess  to  a  larceny  or  to  hear  his  con- 
fession or  to  move  him  from  place  to  place,  but 
the  continuity  of  unlawful  purpose  and  action 
proceeded  throughout  the  entire  transaction, 
so  as  to  make  the  acts  and  circumstances  con- 
tinuous, the  court  did  not  abuse  its  discretion 
in  refusing  to  grant  the  defendtmts  a  separate 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1380,  ISKL;  Dec  Dig.  I 
622.»} 

2.  Chiminai,  Law  (J  673*)— Codb3t:ndant8— 
Admissions. 

Where  several  charged  with  assault  were 
tried  together,  it  was  not  error  to  admit  con- 
fessions or  admissions  of  one,  the  court,  by 
ruling  and  instruction,  having  limited  tlie  evi- 
dence to  the  person  making  the  admissions,  and 
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inatrncted  that  the^  should  not  be  considered  in 
determining  the  guilt  of  any  other  defendant. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  i  159T;   Dec.  Dig.  {  e73.»] 

3.  Cbiuirai.  Law  (S  1134*)— Wbit  or  Ebbob 

—INSTBUCTIONS— REVIEW. 

Instructiona  with  reference  to  assaalt  with 
intent  to  do  great  bodily  harm  will  not  be 
reviewed  on  a  writ  of  error  to  a  conviction  for 
assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2907 ;  Dec.  Dig.  f  1134.*] 

Error  to  Circuit  Court,  Monroe  Ooonty;  SI 
O.  Hlgbee,  Judge. 

George  E.  Mayfleld  and  others  were  con- 
victed of  assault  and  battery,  and  they  bring 
error.    Affirmed. 

Masters,  Graves  &  Masters  and  O.  M.  Per- 
ry, for  plaintiffs  In  error.  F.  L.  Gilbert,  Atty. 
Oen.,  and  Thorwald  P.  Abel.  Dlst.  Atty.,  for 
the  State. 

TIMLIN,  J.  The  plaintiffs  In  error,  here- 
inafter called  defendants,  were,  with  three 
others  not  before  this  court,  proceeded  against 
for  assault  with  Intent  to  do  great  bodily 
harm  upon  one  Allen,  and  convicted  of  as- 
sault and  battery.  Defendants  contend  that 
the  court  erred  (1)  in  refusing  to  grant  them 
a  separate  trial;  (2)  In  refusing  to  discharge 
the  defendants;  (3)  in  refusing  to  require 
the  state  to  elect;  (4)  In  rulings  upon  evi- 
dence; (6)  in  giving  and  refusing  instruc- 
tions. Allen  was  a  man  about  57  years  of 
age,  a  vagrant  who  drifted  Into  the  village 
of  Cataract,  and  was  hanging  around  May- 
fleld's  saloon  and  sleeping  In  his  bam,  where 
Baumel  and  Johnson  who  also  slept  in  this 
bam  reported  that  there  was  stolen  from 
them  while  they  slept  a  watch  and  some  mon- 
ey. According  to  testimony  on  the  part  of 
the  state,  Mayfleld,  with  others,  came  Into 
Masterson's  saloon,  found  Allen  there.  May- 
field  accused  him  of  this  theft,  laid  hands 
on  him,  shook  him.  Masterson  forbade  any- 
thing further  in  his  saloon,  whereupon  May- 
field  took  Allen  out  into  the  street,  and  said: 

"Let  ns  kill  the .    Let  us  make  him  dig 

up."  The  others  who  were  with  Mayfleld 
then  assaulted  and  beat  Allen  for  the  pur- 
pose of  making  him  confess.  Hebron  from 
a  nearby  hotel  heard  this  fracas  in  the  street, 
and  came  over.  Mayfleld  retired  some  little 
distance.  Allen  by  this  time  was  severely 
beaten  by  several  men  in  this  crowd  and 
lay  on  the  ground,  while  the  blows  which 
were  administered  to  him  and  the  oaths  and 
vdlgar  language  could  be  heard  for  a  dis- 
tance. Finally  Allen  called  for  Mayfleld,  and 
said  he  would  confess  to  him.  Mayfleld  came 
in  response,  and  said:  "If  you  have  got  the 
watch  give  It  up;  »  ♦  •  tell  where  It  to, 
and  I  will  see  that  the  boys  won't  hurt  you." 
Alien  then  went  to  the  barn  with  the  crowd, 
Including  Mayfleld  and  Hebron,  and  showed 
them  where  the  watch  which  he  had  stolen 
was  secreted,  and  Mayfleld  then  urged  him 


to  give  up  the  money,  and  threat«ied  him 
with  violence,  and  then  leaving  Allen  in  the 
hands  of  the  others  of  the  assaulting  party 
left  the  bam,  and  commenced  to  look  else- 
where for  the  money.  The  assaults  upon 
Allen  in  the  l>am  continued,  Hebron  remain- 
ing there.  After  a  little  time  Hebron  left, 
was  absent  a  few  minutes,  and  returned. 
The  attacking  party  placed  a  rope  around 
Allen's  neck  and  threatened  to  hang  hlui. 
also  to  drown  him,  and  pulled  on  the  rope. 
While  the  rope  was  around  his  neck,  Hebron 
and  one  Davis  stripped  Allen  of  his  shoes  and 
clothing,  except  a  shirt  and  vest.  Allen  was 
bleeding,  bruised,  and  exhausted,  and  his 
condition  appeared  alarming,  when  one  of  the 

assaulting  party  said :  "Is  the  son  of  a  b 

dead?"  Hebron,  who  is  a  physician,  felt  of 
and  timed  Allen's  pulse,  and  said,  "He  la 
all  right."  After  this  Allen  was  taken  down 
from  the  bam  by  the  attacking  party  Into 
the  street,  and  it  was  said  they  were  going 
to  drown  him.  Hebron  went  along  with  them 
at  a  little  distance  behind,  and  soon  after 
they  reached  a  point  in  the  street  near  the 
saloons  Mayfleld  found  the  missing  money 
in  the  sand  or  dust  of  the  street.  This  was 
three  hours  or  more  from  the  time  they  first 
attacked  Allen.  They  then  let  Allen  go, 
brought  him  l)efore  a  justice  of  the  peace  the 
nest  morning,  had  him  fined  $1  for  something 
and  he  left.  Hebron  held  a  light  part  of  the 
time  while  the  other  members  of  the  party 
were  badgering  or  assaulting  Allen,  and  he 
also  afterwards  admitted  to  one  Bussby  par- 
ticipation in  the  affair.  Hebron  also  took 
around  an  agreement  in  writing  the  next 
morning  to  the  effect  that  the  assaulting 
party  should  all  stand  together  in  the  case, 
and  pay  the  fine  of  any  one  who  was  found 
guilty. 

There  is  confessedly  much  evidence  to  the 
contrary  of  the  above  but  the  foregoing  was 
before  the  Jury,  and  they  must  have  found  It 
to  be  true  when  they  convicted  the  defend- 
ants. The  learned  counsel  for  the  defend- 
ants first  considers  that  there  were  three  sev- 
eral and  separate  crimes,  one  In  the  saloon, 
one  In  the  street,  and  one  in  the  bam,  and 
that  each  of  the  accused  must  be  Judged  by 
his  presence  at  or  participation  In  either  of 
these  affrays,  and  In  this  way  has  worked 
out  quite  an  ingenious  argument  In  favor  of 
his  clients  to  support  hto  first  three  assign- 
ments of  error.  But  we  cannot  take  this 
view  of  the  evidence.  The  state  had  the 
right  to  treat  the  whole  transaction  which 
was  continuous  in  its  object  and  purpose  and 
in  its  restraint  upon  Allen  and  in  its  unlaw- 
ful acts  as  one  transaction.  The  persons  as- 
sociated In  thto  crime  did  not  all  strike  or 
assault  Allen,  and  the  blows  and  assaults 
were  Interrupted  or  suspended  from  time  to 
time  for  the  purpose  of  urging  Allen  to  con- 
fess, or  hearing  his  confession,  or  moving  him 
from  place  to  place,  but  the  continalty  of  un- 
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latrfnl  pnrpoae  and  action  persisted  tlirougta- 
out  the  entire  transaction.    Hllmes  t.  Stroe- 
bel,   59  Wis.  74,  17  N.  W.  630;   12  Cyc.  186; 
Rblneliart  v.  Whitehead,  64  Wis.  42,  24  N. 
W.  401.    It  was  discretionary  with  the  trial 
court  under  these  circamstances  whether  to 
Rrant  a  separate  trial.    Emery  t.  State,  101 
Wis.   627,  78  N.  W.  145.     We  do  not  think 
there  was  any  abuse  of  that  discretion  shown. 
The  principal  teason  nrged  in  support  of  the 
assignment  of  error  relating  to  rulings  on 
evidence  Is  that  alleged  confessions  or  admis- 
sions of  Hebron  could  not  be  competent  as 
against  Mayfleld,  nor  those  of  Xoung  against 
either,  but  that  is  answered  by  the  fact  that 
the  court  by  ruling  and  Instruction  to  the  Ju- 
ry limited  the  evidence  of  admissions  to  the 
person  making  the  admission,  and  ruled  that 
snch  admission  should  not  be  considered  in 
determining  the  guilt  or  Innocence  of  any 
other  defendant    The  Instructions  relative  to 
the  offense  of  assault  with  intent  to  do  great 
bodily  harm  need  not  be  considered  because 
the  defendants  were  acquitted  of  that  offense 
by  being  found  guilty  of  assault  and  battery. 
The  case  was  fairly  submitted  to  the  Jury 
upon  Instructions  substantially  to  the  effect 
that  if  any.  one  of  the  defendants  did  as- 
sault,  beat,  bruise,   and  injure  Allen,  and 
either  or  any  of  the  other  defendants  were 
present  aiding,  encouraging,  or  Inciting  this 
assault,  the  latter  were  aidors  and  abettors, 
and  liable  as  principals,  but  that  mere  pres- 
ence at  such  an  assault  did  not  render  one 
liable  who  has  done  no  act  to  countenance  or 
approve  what  had  been  done  by  those  unlaw- 
fnlly  engaged.    We  think  there  was  evidence 
from  which  the  Jury  might  properly  infer 
that  both  Mayfleld  and  Hebron  aided  and 
abetted  the  unlawful  assault  upon  and  bat- 
tery of  the  man  Allen,  and  that  no  substan- 
tial error  intervened  in  the  proceedings  be- 
low, and  the  Judgment  must  be  affirmed. 
Judgment  affirmed. 


SCHBINBJB  et  al.  v.  ARNOLD  et  al. 
(Supreme  Court  of  Wisconsin.    April  26,  1010.) 

1.  PAKTmow    (I   57*)  —  Actions  —  CoDNTEB- 

CLAIK. 

In  an  action  by  heirs  for  partition  of  prop- 
erty l>elonging  to  their  deceased  mother,  the 
tatter's  husband,  who  was  a  defendant,  could 
allege  fiicts  by  way  of  counterclaim  showing 
that  he  was  entitled  to  relief  as  tenant  in  com- 
mon of  the  property  sought  to  be  partitioned. 

[M.    Note.— For  other  cases,    see   Partition, 
Cent.  Dig.  S  162;    Dec.  Dig.  |  57.«] 

2.  Husband  and  Wira  (J  141«)  —  Rights  of 

SCBVIVOB. 

In  an  action  by  hein  for  partition  of  land 
owned  by  their  mother,  the  latter's  surviving 
bnsband,  who  was  a  defendant,  counterclaimed, 
alleging  that  while  he  and  his  wife  lived  on 
the  property  be  made  certain  improvements, 
paid  taxes,  and .  discharged  a  mortgage  there- 
on, believing  that  he  was  joint  owner  with  his 
wife,  by  reason  of  which  improvements  and 
expenditures  the  property  was  greatly  enhanced 


in  value.  Held  that  the  husband  could  not 
claim  any  rights  in  the  property,  there  being  no 
showing  that  lie  was  to  be  reimbursed  for  such 
expenditures;  money  expended  by  a  husband 
upon  his  wife's  realty  being  presumed  to  have 
been  expended  for  her  benefit 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.    Cent.    Dig.    fi    538-540;     Dec.    Dig.    f 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Warren  D.  Tarrant,  Judge. 

Action  by  Flora  A.  Scbeiner  and  another, 
by  ]>onard  Leldig,  guardian  ad  litem,  and 
others,  against  John  C.  Arnold  and  others, 
in  which  defendant  named  pleaded  a  coun- 
terclaim. From  an  order  sustaining  a  de- 
murrer to  the  counterclaim,  defendant  nam- 
ed appeals.    Affirmed. 

This  action  was  brought  for  partition  of 
the  lands  described  in  the  complaint.  The 
complaint  Is  in  the  usual  form,  and  alleges 
that  on  the  18th  day  of  March,  1808,  Agnes 
Arnold,  formerly  Wlesner,  being  the  owner 
in  fee  of  the  real  property  described  in  the 
complaint,  died  Intestate;  that  said  Agnes 
Arnold  left  her  surviving  John  C.  Arnold, 
her  husband,  one  of  the  defendants,  Charles 
Strellmann,  Jacob  Scbeiner,  William  Wles- 
ner, and  Harry  Wlesner,  her  sons,  and  James 
P.  Scheiner,  Flora  A.  S<^einer,  and  Ethel  I. 
Scbeiner,  the  only  children  and  heirs  at  law 
of  Joseph  Scheiner,  deceased,  who  was  a  son 
of  Said  Agnes  Arnold,  and  who  died  prior  to 
the  death  of  said  Agnes  Arnold;  that  said 
Agnes  Arnold  never  had  children  by  the  said 
John  C.  Arnold,  and  that  he  is  not  entitled 
to  any  estate  by  the  curtesy  as  such  bus- 
band;  that  said  premises  descended  to  said 
parties  to  this  action,  excepting  only  the 
said  John  C.  Arnold,  in  the  following  propor- 
tions, to  wit,  to  said  Flora  A.  Scheiner,  Etbel 
I.  Scheiner,  and  James  P.  Scheiner,  and  to 
each  of  them,  an  undivided  one-flfteenth  in- 
terest therein,  and  to  the  said  Charles  Strell- 
mann, Jacob  Scheiner,  William  Wlesner,  and 
Harry  Wlesner,  and  to  each  of  them,  an  un- 
divided one-flf th  interest  therein ;  that  on  or 
about  the  21st  day  of  March,  1008,  said  Wil- 
liam Wlesner  and  Harry  Wlesner  conveyed 
to  John  C.  Arnold  an  undivided  one-half  of 
their  right,  title,  and  interest  in  said  prem- 
ises, which  deed  was  recorded  on  the  23d 
day  of  March,  1008,  in  the  office  of  the  reg- 
ister of  deeds  for  Milwaukee  county,  in  vol- 
ume 525  on  page  524;  that  the  parties  to 
this  action  have  the  following  undivided  es- 
tates in  said  premises:  Flora  A.  Scheiner, 
Ethel  I.  Scheiner,  and  James  P.  Scheiner, 
and  each  of  them,  en  undivided  one-flfteenth 
in  fee;  Charles  Strellmann,  Jacob  Scheiner, 
and  John  C.  Arnold,  and  each  of  them,  an  un- 
divided one-fifth  in  fee;  William  Wlesner 
and  Harry  Wlesner,  and  each  of  them,  an 
undivided  one-tenth  in  fee;  Emma  Strell- 
mann, Amelia  Scheiner,  and  Julia  Arnold, 
and  each  of  them,  an  inchoate  right  of  dower 
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In  the  nndlTlded  one-flfth  Interest  owned  by 
their  reapectlve  husbands ;  that  the  plaintiffs, 
and  each  of  them,  are  desirous  of  partition 
of  the  premises;  that  the  lands  described 
In  the  complaint  are  all  the  lands  In  the  city 
of  Milwaukee  In  which  the  parties  to  this 
action  have  any  Interest  either  Jointly  or  in 
common,  and  that  no  other  persons  have  any 
Interest  or  estate  In  said  lands ;  that  during 
the  time  plaintiffs  and  defendants  hare  own- 
ed the  premises  the  defendant  John  C.  Ar- 
nold has  occupied  the  premises  and  utilized 
the  same  as  a  home  and  for  the  purpose  of 
conducting  a  gardener's  and  florist's  business 
thereon;  that  said  John  G.  Arnold  has  not 
paid  any  rent  for  the  use  of  said  premises 
since  Mafch  18, 1908,  although,  demand  there- 
for was  made,  and  that  said  defendant 
Arnold  still  falls,  neglects,  and  refuses  to 
pay  rent  The  prayer  is  for  partition  of  the 
premises  according  to  the  rights  of  the  par- 
ties Interested,  and  for  a  sale  if  it  appears 
that  partition  cannot  be  made  without  prej- 
udice to  the  owners,  and  that  the  proceeds 
of  sale  be  brought  Into  court  and  divided 
among  the  parties  according  to  their  respec- 
tive rights,  and  that  the  reasonable  value  of 
the  use  and  enjoyment  of  the  land  by  said 
Jotm  C  Arnold  be  assessed  and  determined, 
and  that  said  John  C.  Arnold  be  compelled 
to  pay  reasonable  rental  for  the  use  and  oc- 
cupation, and  that  Judgment  therefor  be  ren- 
dered against  John  G.  Arnold  In  favor  of 
the  other  parties  as  their  rights  may  appear, 
and  for  general  relief. 

The  defendant  John  G.  Arnold  answered 
admitting  that  Agnes  Arnold,  formerly  Wies- 
ner,  died  Intestate  on  or  about  the  18tb  day 
of  March,  1007,  and  at  the  time  of  her  death 
was  the  owner  in  fee  of  the  real  property 
described  In  the  complaint;  that  Agnes  Ar- 
nold left  her  surviving  John  C.  Arnold,  her 
husband,  Charles  Strellmann,  Jacob  Scheln- 
er,  William  Wlesner,  and  Harry  Wiesner, 
her  sons,  and  that  one  Joseph  Schelner  was 
also  a  son  of  said  Agnes  Arnold,  deceased, 
but  that  defendant  had  no  knowledge  as  to 
the  death  of  Joseph  Schelner  prior  to  the 
death  of  said  Agnes  Arnold,  therefore  denies 
the  same;  also  admits  that  Agnes  Arnold 
never  had  any  children  by  defendant  John 
0.  Arnold;  admits  that  on  the  21st  day  of 
March,  1908,  William  Wlesner  and  Harry 
Wlesner  conveyed  to  defendant  John  C.  Ar- 
nold an  undivided  one-half  of  their  interest 
in  the  premises  described  in  the  complaint; 
admits  that  Emma  Strellmann  Is  the  wife  of 
Charles  Strellmann ;  that  Amelia  Schelner  is 
the  wife  of  Jacob  Schelner,  and  Julia  Arnold 
the  wife  of  defendant  John  C.  Arnold;  and 
that  since  March  18,  1908,  he  has  occupied' 
the  premises  described  in  the  complaint,  and 
denies  the  allegations  in  the  complaint  not 
specifically  admitted.  The  answering  de- 
fendant, John  C.  Arnold,  sets  up  a  counter- 
claim as  follows: 

"For  a  further  and  separate  answer  to 


said  plalntlfffe'  complaint,  and  by  way  of' 

counterclaim,  the  defendant  John  C.  Arnold 
shows  and  affirmatively  alleges  each  and  ev- 
ery fact  hereinbefore  admitted  in  his  an- 
swer. This  defendant  further  shows  th^t 
the  deceased  Agnes  Arnold,  formerly  Wles- 
ner, became  the  owner  and  was  in  possession 
of  the  real  estate  described  In  the  complaint 
in  this  action,  and  remained.  In  possession 
until  about  the  18th  day  of'  March,  1908^ 
when  she  died.  The  defendant  further  al- 
leges and  shows  that  he  and  said  Agnes  Ar- 
nold Intermarried  at  Milwaukee,  Wisconsin, 
on  the  9th  day  of  March,  A.  D.  1893,  and  as 
husband  and  wife  lived  on  the  premises  de- 
scribed in  the  complaint  herein,  and  that 
this  defendant,  during  the  occupancy  of  said 
pr(^)erty  by  himself  and  Agnes  Arnold,  bis 
wife,  engaged  in  and  conducted  a  gardener 
and  florist  business  and  made  certain  im- 
provements and  additions  on  said  premises, 
under  the  impression  that  he  and  his  wife, 
the  said  Agnes  Arnold,  were  Joint  owners  of 
said  premises,  and  during  all  of  said  years 
has  paid  all  taxes  and  assessments  levied  on 
said  property;  that  said  Agnes  Arnold,  be- 
fore her  marriage  with  this  defendant,  to 
wit,  on  the  23d  day  of  May,  1891,  executed 
a  mortgage  of  $2,176  on  said  property,  and 
that  ever  since  his  marriage  with  said  Agnes- 
Arnold,  this  defendant  has  paid  the  Interest 
on  said  mortgage,  and  on  the  11th  day  of 
June,  A.  D.  1907,  paid  said  mortgage  in  full 
to  the  mortgagee;  that  said  improvements, 
additions,  and  other  expenditures  were  made- 
during  the  lifetime  of  said  Agnes  Arnold, 
and  amounted  to  the  som  of  about  thirteen 
thousand  five  hundred  ($13,500)  dollars, 
which  amount  this  defendant  advanced  and 
paid;  that,  by  reason  of  the  making  of  said 
Improvements  and  additions  by  this  defend- 
ant, the  said  premises  described  in  the  com- 
plaint and  herein  referred  to  have  been  en- 
hanced in  value,  greatly  in  excess  of  the 
amount  advanced  and  expended  by  this  de- 
fendant in  making  said  improvements  and 
additions;  that  said  Agnes  Arnold,  deceas- 
ed, did  not  contribute  to  the  expenditures- 
made  by  this  defendant,  as  aforesaid,  In  any 
manner,  and  that  said  entire  amount  was  ad- 
vanced and  paid  by  this  defendant  out  of 
his  own  earnings  and  means;  and  that  in 
Justice  and  equity  the  said  amount  so  ex- 
pended should  be  declared  a  lien  upon  the 
right,  title,  and  interests  of  the  plaintiffs.  In 
proportion  to  their  Interest  In  the  estate,  and 
allowed  to  this  defendant  out  of  the  pro- 
ceeds of  the  sale  of  the  premises  In  the  com- 
plaint described,  if  the  same  be  sold,  togeth- 
er with  his  costs  and  expenses." 

The  plaintiffs  and  each  of  them  demurred 
to  the  counterclaim  for  the  following  rea- 
sons: (1)  For  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2)  because  the 
cause  of  action  sought  to  be  stated  is  not 
pleadable  as  a  counterclaim.  The  court  sus- 
tained the  demurrer,  and  allowed  the  def end- 
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ant  to  ■mend  within  20  days  npon  payment 
of  $10  costs.  The  defendant,  John  C.  Ar- 
nold, am>ealed  from  the  order. 

JollQs  E.  Roebr  (C  Stelnmetz,  Jr.,  of  coun- 
sel), for  appellant  Henry  E.  FoeUke^  for 
resi>ondents. 

KERWIN,  J.  (after  stating  the  facts  as 
above).     Two  grounds  of  demurrer  are  stat- 
ed:   (1)  Want  of  facts  sufficient  to  constitute 
a  cause  of  action;    and  (2)  that  the  alleged 
connterclalm  la  not  pleadable  as  a  counter- 
claim.    Referring,  first,  to  the  latter  ground, 
the   majority  of  the  members  of  the  court 
are  of  opinion  that,  if  sufficient  facts  were 
stated   showing  that  the  defendant  John  C. 
Arnold  was  entitled  to  relief  by  virtue  of  a 
claim   as  tenant  In  common,  such  counter- 
claim could  be  pleaded  In  the  action.    Ward 
T.  Ward,  40  W.  Va.  611,  21  S.  E.  746,  29  L. 
B.  A.  456,  and  note,  62  Am.  St.  Rep.  911. 
But  tbe  court  Is  of  opinion  that  the  demurs 
rer  was  properly  sustained  for  want  of  facts 
Eufficient  to  constitute  a  cause  of  action.    As 
will    be  seen  from  an  examination  of  the 
connterclalm  set  up  In  the  statement  of  facts 
it  is  based  uix>n  a  claim  made  by  the  defend- 
ant John  C.  Arnold,  to  the  effect  that,  during 
the  time  that  he  and  Agnes  Arnold  were  hus- 
band and  wife,  they  lived  npon  the  premises 
and  conducted  a  business  thereon,  and  that 
he  made  certain  improvements  on  the  real  es- 
tate, the  title  to  whichvwaa  in  his  wife,  and 
that  said  defendant  was  under  the  Impression 
that  he  and  his  wife  were  Joint  owners  of 
the  property,  and  that  he  paid  the  taxes  and 
paid  off  a  mortgage  on  the  property,  and  that 
such  expenditures  were  made  during  the  life 
of  said  Agnes,  his  wife,  and  that  the  premises 
were   greatly   enhanced   by   said  defendant 
John  O.  Arnold  In  excess  of  the  amouQts  paid 
and  expended  thereto  by  him.    The  claim  of 
said  defendant,  therefore,  is  based  upon  the 
fact  that  he  paid  off  a  Hen  and  expended  oth- 
er moneys  for  the  benefit  of  bis  vrife's  proper- 
ty during  her  life,  and  supposed  he  was  a 
joint  owner.    These  alleged  facts  constitute 
no  claim,  legal  or  equitable,  against  the  real 
estate  In  question.     Money  expended  by   a 
husband  upon  his  wife's  real  estate  Is  pre- 
sumed to  be  expended  for  her  benefit    21 
Cyc.  1428 ;  14  Am.  &  Eng.  Ency.  of  Law,  579, 
625;  Selover  ▼.  Selover,  62  N.  J.  Eq.  761,  48 
Atl.  522,  90  Am.   8t   Rep.  478;    Wright  v. 
Hood,  49  Wis.  235,  6  N.  W.  488;    Clark  v. 
North,  131  Wis.  699,  111  N.  W.  681,  11  h:  R. 
A.  (S.  S.)  764.     Nor  does  the  alleged  fact 
that  said  defendant  was  under  the  impression 
that  be  was  a  joint  owner  raise  any  right 
legal  or  equitable,  in  his  favor  and  against 
the  property  of  his  former  wife.    So  too  the 
mere  fact  that  be  paid  a  mortgage  on  the 
property  creates  no  right  In  his  favor  In  the 
real  estate.     No  facts  are  pleaded  In  any 
way  tending  to  show  that  by  agreement  or 


otherwise  the  said  defendant  was  to  be  reim- 
bursed for  any  moneys  expended;  nor  are 
any  facts  all^;ed  tending  to  show  that  he 
was  to  be  subrogated  to  the  rights  of  the 
mortgagee  under  the  mortgage  which  it  Is 
alleged  he  paid. 

Many  cases  are  cited  by  appellant  involving 
the  rights  of  parties  in  partition  suits,  but 
such  cases  are  not  applicable  here,  because 
during  the  life  of  Agnes  Arnold  said  defend- 
ant had  no  Interest  legal  or  equitable.  In  her 
property  under  the  allegations  of  the  conn- 
terclalm; therefore  the  coimterclalm  states 
no  cause  of  action.  It  follows  that  the  or- 
der sustaining  the  demurrer  must  be  af- 
firmed. 

It  Is  BO  ordered. 


DRAKE  V.  DR.iKB. 

(Supreme  Court  of   Wisconsin.     April  261 

1910.) 

Husband  and  Wife  (g  25*)  —  Agkngt  of 

Husband  for  Wife— Evidence. 

Defendant,  in  an  action  on  a  note  given  by 
her  to  plaintiff,  does  not  sustain  her  burden  of 
establlshiag  payment  of  it  to  plaintiff  or  her 
agent  authorized  to  collect,  merel;  introducing 
the  declaration  of  plaintiff's  husband,  son  ol 
defendant,  that  he  had  received  payment  from 
defendant's  husband,  and  his  receipt  for  pay- 
ment in  full,  anthonlj  from  plaintiff  to  collect 
the  note  not  being  inferable  irom  the  fact  that 
the  one  giving  the  receipt  was  her  husband,  or 
that  he  contributed  $400  of  the  $1,500  for 
which  the  note  was  given,  or  that  the  note  was 
kept  in  the  common  safe  of  plaintiff  and  her 
husband ;  and  plaintiff,  while  having;  in  an  ex- 
amination preliminary  to  trial  testified  general- 
ly that  she  never  collected  any  interest  t>n  the 
note  and  did  not  pay  any  attention  to  the  in- 
terest, because  having  had  full  confidence  in 
him  that  she  would  receive  it,  and  that  at  that 
time  she  trusted  him  with  the  management  of 
her  affairs,  not  having  made  this  more  explicit, 
or  followed  it  up,  but  testified  that  she  never 
authorized  him  to  collect  the  note. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  i  23.*] 

Appeal  from  Circuit  Court  Milwaukee 
County ;  Orren  T.  Williams,  Judge. 

Action  by  Anna  B.  Drake  against  Lavlna 
Drake.  Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

Among  other  references  upon  the  part  of 
the  appellant  were  the  following:  Bartel  y. 
Brown,  104  Wis.  493,  80  N.  W.  801 ;  Loizeaux 
V.  Fremder,  123  Wis.  198,  101  N.  W.  423; 
Brown  v.  La  Crosse  G.  L.  Co.,  21  Wis.  61; 
Davenport  v.  Schram,  9  Wis.  119 ;  Twohy  M. 
Co.  ▼.  McDonald,  108  Wis.  22,  83  N.  W.  1107. 

Among  those  cited  upon  the  part  of  the  re- 
spondent were  the  following:  Winkelmann  v. 
Brlckert,  102  Wis.  50,  78  N.  W.  164 ;  Bauts  v. 
Adams,  131  Wis.  152,  111  N.  W.  69,  120  Am. 
St  Rep.  1030;  Kohl  v.  Beach,  107  Wis.  409, 
83  N.  W.  667,  60  L.  R,  A.  600,  81  Am.  St  Rep. 
849;  Marling  v.  Nommensen,  127  Wis.  363, 
106  N.  W.  844,  6  L.  R.  A.  (N.  S.)  412,  115  Am. 
St  Rep.  1017;   Mclndoe  v.  Clarke,  57  Wis. 
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166,  16  N.  W.  17;  Meyer  v,  Hafemelster,  119 
Wis.  539,  97  N.  W.  16S,  lOU  Am.  St.  Rep.  900. 

Hoyt,  Doe,  Umbrelt  &  Olwell,  Frank  M. 
Hoyt,  and  W.  D.  Thompson,  for  appellant. 
Henry  J.  Klllilea,  Rodger  M-  Trump  (Thomas 
H.  Dorr,  of  coansel),  for  respondent 

TIMLIN,  J.  This  action  was  brought  on  a 
promissory  note  for  fl,500  dated  October  10, 
1899,  signed  by  the  defendant  and  payable  to 
the  plaintiff.  The  defense  was  payment 
When  the  case  was  on  trial  before  the  court 
and  a  Jury  and  the  testimony  closed,  each 
party  moved  for  a  directed  verdict  in  her  fa- 
vor. Thereupon  the  court  said:  "I  suppose 
it  is  substantially  correct  that  this  Is  a  ques- 
tion of  fact  for  the  court  and  that  there  is 
no  question  of  fact  to  be  submitted  to  the 
Jury."  To  this  both  counsel  assented.  After 
adjournment  and  consideration  of  the  evi- 
dence, -the  court  delivered  an  opinion  to  the 
effect  that  the  note  In  question  had  been  de- 
livered to  the  plalntm,  that  there  was  no  evi- 
dence of  the  authority  of  Eden  Drake,  the 
plaintUTs  husband,  to  whom  It  was  claimed 
payment  had  been  made  to  act  as  the  agent 
for  the  plaintiff  in  receiving  such  payment 
and  directed  a  verdict  for  the  plaintiff.  The 
evidence  of  delivery  to  the  plaintiff  is  es- 
tablished by  the  testimony  of  the  plaintiff 
that  the  note  was  delivered  to  her,  that  she 
has  It  and  produces  It  at  the  trial,  and  that 
she  is  the  payee  named  In  the  note.  This  is 
neither  contradicted  nor  objected  to.  The 
plaintiff  was  the  second  wife  of  Eden  Drake, 
defendant's  son,  and  was  married  to  him  in 
1886.  •  They  had  a  family  of  four  children. 
Plaintiffs  husband,  £>len  Drake,  died  Septem- 
ber 10, 1908,  and  defendant's  husband,  bis  fa- 
ther, died  February  21,  190a  |900  of  the 
money  loaned  'by  the  plaintiff  to  defendant 
was  money  of  the  plaintiff  drawn  by  her  out 
of  the  bank  for  that  purpose,  $200  otherwise 
furnished  by  her,  and  $400  contributed  from 
her  husband,  making  the  $1,600.  Plaintiff 
received  the  note  from  her  husband  and  read 
it  and. handed  It  back  to  him,  and  either  the 
husband  or  the  plaintiff  then  put  It  in  a  safe 
in  the  boose  In  which  both  kept  private  x>a- 
pers  and  to  which  both  had  access.  Her  hus- 
band was  Intrusted  with  the  management  of 
the  plaintlfCs  affairs.  In  the  spring  of  1905 
the  plaintiff's  husband  was  looking  for  the 
note,  asked  the  plaintiff  if  she  had  seen  It 
and  plaintiff  also  looked  for  it  then,  but  could 
not  find  it  There  was  up  to  this  time  no 
claim  that  the  note  had  been  paid.  The  plain- 
tiff and  her  husband  had  a  serious  disagree- 
ment Thereafter  be  went  to  Dakota  and 
brought  an  action  for  divorce,  which  plaintiff 
defeated.  In  September,  1905,  plaintiff  found 
the  note  In  this  safe  among  some  photographs 
and  spoke  to  her  husband  about  collecting  it 
Her  husband  said  that  he  bad  collected  It 
and  if  plaintiff  consented  to  an  absolute  di- 
vorce he  would  give  her  the  equivalent  of  the 
proceeds  of  this  note.  Plaintiff  then  placed 
the  note  in  the  hands  of  an  attorney  for  col- 


lection. The  defendant  is  onable  to  testify 
that  she  ever  paid  the  note.  She  produces  a 
receipt  signed  by  her  son,  plalntUTa  husband, 
dated  April  18,  1905,  for  $1,500  in  tuil  for  a 
note  given  by  her  to  E.  W.  Drake  or  to  the 
plaintiff,  Anna  B.  Draka  There  is  some  sug- 
gestion that  defendant's  husband  may  have 
paid  this  note.  This  receipt  does  not  pur- 
port to  be  in  behalf  of  the  plaintiff  or  for 
her,  but  merely  certifies  that  plaintiff's  hus- 
band has  received  payment  In  full.  A  son- 
in-law  of  defendant  testified  to  a  statement 
made  by  plaintiffs  husband  that  the  note  had 
been  paid,  and  that  he  was  looking  for  the 
note  to  satisfy  his  mother.  The  wife  of  the 
last-named  witness  testified  that  her  brother, 
plaintiff's  husband,  was  in  the  spring  of  1905 
searching  for  this  note  and  said  he  would 
write  a  receipt  to  make  bis  mother  safe.  A 
daughter  of  plaintiffs  husband  by  his  first 
wife  testified  to  an  admission  on  the  part  of 
plaintiffs  husband  that  the  note  had  been 
paid  by  defendant's  husband,  and  that  the 
latter  wished  to  give  the  note  back  to  de- 
fendant or  her  husband,  and  in  case  he  did 
not  find  the  note  he  would  write  a  receipt  for 
the  defendant  On  rebuttal  the  plaintiff  tes- 
tified that  she  never  told  her  husband  he 
might  receive  money  in  payment  of  this  note, 
and  never  knew  prior  to  September,  1003, 
anything  about  ber  husband  settling  or  at- 
tempting to  settle  with  the  defendant  for  this 
note;  that  her  husband  told  her  about  the 
collection  of  the  note  when  she  told  him  she 
would  collect  the  note  herself ;  and  that  this 
was  in  September,  and  In  October  following 
she  commenced  this  action. 

The  burden  of  proof  was  on  defendant  to 
establish  payment  of  this  note  to  the  plaintiff 
or  her  agent  having  authority  to  collect  The 
slight  evidence  of  payment  rests  upon  hear- 
say and  Incompetent  testimony.  This  receipt 
if  otherwise  competent  might  evidence  either 
payment  or  an  attempted  discbarge  by  the 
son  of  his  mother's  liability  on  the  note.  In 
either  event  and  in  order  to  make  the  re- 
ceipt competent  evidence,  some  authority 
from  the  payee  in  the  note  to  collect  the  note 
or  release  the  liability  thereon  must  be  shown 
by  the  defendant  Otherwise  the  release  is 
not  anything  more  than  the  unsworn  state- 
ment of  a  third  party.  This  authority  can- 
not be  inferred  from  the  fact  that  he  was 
plaintiff's  husband,  or  that  be  contributed 
$400  of  the  amount  necessary  to  make  up  this 
note,  or  from  the  fact  that  the  note  was  kept 
in  the  common  safe.  The  plaintiff.  In  an  ex- 
amination preliminary  to  trial,  testified  gen- 
erally that  she  never  collected  any  Interest 
on  the  note  and  did  not  pay  any  attention  to 
the  Interest  because  she  had  full  confidence  in 
her  husband  that  she  would  receive  it,  and 
that  at  that  time  she  trusted  him  with  the 
management  of  her  affairs.  This  was  not 
made  more  explicit  or  followed  up;  but,  on 
the  other  hand,  the  plaintiff  testified  that  she 
never  authorized  ho'  husband  to  collect  the 
note. 
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There  is  no  competent  evidence  against  the 
decision  of  the  circuit  conrt,  and  the  judg- 
ment most  be  aflSrmed. 

Judgment  aflSrmed. 


I*  STRUBBING  CO.  ▼.  MERCHANTS' 

DESPATCH  TRANSP.  CO. 

(Sapreme  Court  of  Wisconsin.     April  26, 

1910.) 

1.  Carriers  (S  132*)— Loss  or  Fbeioht— Lia- 

BIUTT — BVIDENCE. 

A  carrier,  failing  to  show  that  goods  dam- 
aged while  in  its  possession  for  transportation 
were  damaged  through  causes  for  which  it  was 
not   liable,  was  liable  for  the  loss  sustained. 

[Ei.    Kote.— For   other    cases,    see    Carriers, 
Cent.  Dig.  H  578,  578% ;   Dec.  Dig.  {  132.*] 

2.  Carbiebs  (§  134*)— Loss  or  FBEiaHT— LiA- 
BiUTT— Evidence. 

Where  the  recital,  in  a  receipt  giyea  by  a 
carrier,  that  goods  received  by  it  for  transporta- 
tion were  in  good  condition,  was  corroborated 
by  evidence,  that  it  rained  on  the  day  the  goods 
were  shipped  did  not  show  that  they  were  ex- 
paDsed  to  rain  while  being  delivered  to  the  car- 
rier and  did  not  prevent  a  finding  that  the  goods 
were  in  good  condition  when  delivered  to  it. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  588;    Dec.  Dig.  S  134.*] 

3.  Appeal  and  Error  (§  1013*)— Findings- 
Review. 

Where,  in  an  action  against  a  carrier  for 
damages  to  goods,  the  evidence  of  the  amonnt  of 
the  damages  was  conflicting,  some  evidence 
showing  $115  damages,  and  some  showing  great- 
er damages,  a  finding  of  $115  damages  was  sup- 
ported by  evidence  and  could  not  be  disturbed 
on  appeal. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  3995;    Dec.  Dig.  (  1013.*] 

Appeal  from  Winnebago  County  Court; 
George  W.  Burnell,  Judge. 

Action  by  the  L.  Struebing  Company 
against  the  Merchants'  Despatch  Transporta- 
tion Company.  From  the  Judgment,  both 
parties  appeal.    Affirmed. 

This  action  was  commenced  to  recover 
damages  to  goods  while  in  transit  from  New 
Tork  to  Oshkosh.  The  action  was  commenc- 
ed against  the  Pere  Marquette  Railroad  Com- 
pany and  the  Wisconsin  Central  Railway 
Company  and  the  above-named  defendant 
and  discontinued  as  to  the  former  compa- 
nies. The  complaint  charges  ttiat  on  the 
24th  day  of  August,  1901  the  goods  in  ques- 
tion, two  cases  of  clothing  of  the  value  of 
$1,400,  were  deposited  with  the  defendant  at 
New  Tork  for  carriage  over  its  line  from 
New  Tork  to  Oshkosh,  Wis.,  for  a  reason- 
able reward,  and  that  it  agreed  to  safely  car- 
ry the  same,  but  failed  to  do  so,  in  conse- 
quence of  which  they  t>ecame  wet  and  dam- 
aged to  the  amount  of  $300.  The  case  was 
tried  before  the  court  without  a  Jury,  and 
the  following  findings  of  fact  and  conclu- 
■Ions  of  law  made:  That  the  plaintiff  is  a 
domestic  corporation  engaged  in  the  mer- 
cantile business  in  Oshkosh,  Wis.  That  on 
the  24th  day  of  August,  1001,  J.  Wener  & 


Co.,  of  the  city  of  New  Tork,  delivered  to 
defendant,  at  the  city  of  New  Tork,  for 
carriage  over  its  line  to  the  city  of  Oshkosh, 
Wis.,  two  cases  of  boys'  and  youths'  cloth- 
ing, the  subject  of  this  action,  and  the  prop- 
erty of  the  plaintiff,  of  the  value  of  $1,342. 
and  the  defendant  agreed  to  safely  transport- 
the  same  as  a  through  shipment  of  freight, 
as  the  same  were  billed,  over  its  lines  from 
New  Tork  to  Oshkosh,  Wis.,  for  a  reason- 
able reward.  That  at  the  time  of  the  re- 
ceipt of  said  goods  at  New  Tork  said  goods 
were  in  a  good  merchantable  condition  and 
were  so  receipted  for  by  the  defendant 
That  the  defendant  transported  said  goods 
over  its  line  by  way  of  various  railroads  to 
the  city  of  Ludlngton,  Mich.,  by  way  of  De- 
troit, Mich.,  and  by  way  of  steamer  from 
Ludlngton  to  Milwaukee,  Wis.,  and  by  way 
of  the  Wisconsin  Central  Railway  from  Mil- 
waukee to  Oshkosh,  Wis.,  the  destination  of 
said  goods.  That  on  the  31st  day  of  August, 
1901,  said  goods  arrived  in  Oshkosh,  and 
were  left  at  the  freight  depot  of  the  Wiscon- 
sin Central  Railway  in  the  care  of  the  de- 
fendant, at  the  plaintiflfs  request,  until  the 
6th  day  of  September,  1901.  That  on  the 
1st  day  of  September,  1901,  the  plaintiff  paid 
the  freight  charges  demanded  by  defendant 
for  the  carriage  of  said  goods.  That  on  the 
6th  day  of  September,  1901,  said  two  cases 
of  clothing  were  delivered  to  plaintiff,  the 
contents  of  one  case  being  in  a  thoroughly 
water-soaked  condition,  from  outside  to  cen- 
ter of  case,  the  garments  badly  discolored 
by  water,  buttons  and  buckles  rusty,  and 
the  clothing  musty  and  moldy,  the  garments 
at  the  outer  edge  of  the  case  being  somewhat 
dried  out  by  the  heat  of  the  season,  and 
that  by  reason  of  such  water  soaking, 
rust,  mold,  and  discoloration  said  goods 
were  badly  damaged  to  the  extent  of  $115.- 
50,  and  that  interest  on  said  sum  at  the 
rate  of  6  per  cent  per  annum  since  the  com- 
mencement of  this  action  Is  $15.  That  said 
damage  to  said  case  of  clothing  occurred 
while  the  same  was  In  course  of  transit  be- 
tween New  Tork  and  Oshkosh,  and  while 
In  the  possession  of  the  defendant  as  such 
common  carrier,  and  through  causes  for 
which  the  defendant  has  failed  to  show 
that  as  such  common  carrier  It  Is  not  liable. 
As  conclusions  of  law  the  court  fouud  that 
the  defendant  is  liable  to  plaintiff  for  and 
on  account  of  said  goods  to  the  extent  of 
the  difference  between  the  value  thereof  be- 
fore and  after  said  damage,  which  is  the 
sum  of  $115.50;  that  the  plaintiff  is  enti- 
tled to  Interest  on  said  sum  at  the  rate  of 
G  per  cent,  per  annum  from  the  time  of  the 
commencement  of  this  action,  which  is  the 
sum  of  $15;  that  the  plaintiff  is  entitled  to 
Judgment  against  the  defendant  for  the  sum 
of  $130.50.  damages  and  costs  and  disburse- 
ments of  this  action. 


•For  other  eases  see  same  tople  and  section  NUHBBR  In  Dec.  *  Am.  Dlgi.  1907  to  date,  ft  Reporter  Indezea 
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JtiOgtaeat  was  rendered  upon  the  findings 
In  favor  of  the  plaintUI  against  the  defend- 
ant. Both  parties  appealed  from  the  judg- 
ment: the  plaintiff  claiming  that  the  court 
should  have  found  in  its  favor  for  $330,  and 
the  defendant  claiming  that  the  evidence 
was  not  sufflciiMit  to  support  the  flndlnga 
giving  the  plaintiff  Judgment  for  any  amount. 

F.  V.  McManamy,  for  plaintiff.  Baton  & 
Baton,  for  defendant 


KBRWIN,  J.  (after  stating  the  facts  as 
above).  There  Is  no  serious  dispute  upon  the 
law  in  this  case.  The  court  found  that  the 
plaintiff  contracted  with  defendant  to  car- 
ry the  goods  In  question  safely  from  New 
York  to  Oehkosh  for  a  reasonable  reward, 
and  that  th%  goods  were  delivered  to  de- 
fendant as  a  common  carrier  in  good  condi- 
tion and  were  damaged  while  in  its  posses- 
sion in  transit  from  New  York  to  Oshkosh, 
and  through  causes  for  which  defendant 
failed  to  show  that  as  such  common  carrier 
It  was  not  liable.  Upon  such  facts  the  de- 
fendant is  liable  for  the  damages.  Cownle 
O.  C».  V.  Merchants'  D.  T.  Co.,  130  Iowa, 
327,  106  N.  W.  749.  4  L.  R.  A.  (N.  S.)  1060, 
114  Am.  St  Rep.  419;  Merchants'  D.  T.  Go. 
T.  Bloch  Bros.,  86  Tenn.  392,  6  S.  W.  881,  6 
Am.  St  Rep.  847;  Schroeder  L.  Co.  v.  Chi- 
cago &  N.  W.  R.  Co.,  135  Wis.  575,  116  N. 
W.  179,  128  Am.  St  Rep.  1039;  Blade  et  al. 
T.  Chicago,  St  P.-ft  F.  R.  Co.,  10  Wis.  4; 
Ohien  V.  A.  W.  P.  R.  Co.,  2  Ga<  App.  323,  58 
S.  B.  611.  But  counsel  for  defendant  argued 
that  the  proof  on  the  question  as  to  wheth- 
er the  goods  were  in  good  condition  and 
not  damaged  when  delivered  to  defendant 
is  not  sufficient  to  support  the  finding.  We 
cannot  agree  with  counsel  Ih  this  contention. 
There  is  evidence  not  only  by  the  receipt 
given  for  the  goods  when  delivered  to  the 
effect  that  they  were  in  apparent  good  con- 
dition, but  some  other  evidence  corroborative 
of  the  recitals  In  the  receipt.  The  evidence 
on  the  part  of  defendant  to  the  effect  that 
It  rained  in  New  York  on  the  day  the  goods 
were  shipped  does  not  establish  that  the 
goods  were  damaged  by  rain,  or  even  ex- 
posed t«  rain,  while  being  delivered  to  de- 
fendant But  without  e.\tendlng  this  opin- 
ion with  a  discussion  of  the  evidence  It  is 
sufficient  to  say  that  there  is  ample  evidence 
to  support  the  findings,  and,  therefore,  the 
Judgment  must  be  affirmed  on  the  defend- 
ant's   appeal. 

The  same  Is  true  of  the  plaintiff's  appeal. 
The  only  contention  of  plaintiff  on  Its  ap- 
peal is  that  it  should  have  had  a  larger 
Judgment  In  other  words,  tliat  the  proof 
showed  damage  in  the  amount  of  $300.  The 
evidence  as  to  amount  of  damages  was  con- 
flicting, some  evidence  showing  $115  dam- 


ages and  some  tending  to  show  greater  dam- 
ages; but  the  finding  of  $115  damages  is 
supported  by  sufficient  evidence,  and  there- 
fore cannot  be  disturbed. 

The  Judgment  of  the  court  below  is  affirm- 
ed on  both  appeals. 


SPBNCB  et  al.  v.  CITY  OF  MILWAUKEE 

et  al. 

(Sapreme  Court  of  Wisconsin.     April   26. 

1910.     On  Rehearing,  May  24,  1910.) 

1.  Municipal  Cobpobattohs  (JS  488,  489*>— 
Local  Impbovements  —  Assessments — Sun 
to    Declabe    Void — Notice— Estoppel. 

In  proceedings  to  have  special  aiaessmenta 
for  local  improvements  declared  void,  where 
plaintiffs  bad  notice  of  the  proceedings  resulting 
in  the  assessments,  and  the  property  was  en- 
hanced in  value  far  more  than  the  value  of  the 
improvements,  and  the  abutters  severally  ben- 
efited to  the  amount  of  the  benefits  severally 
assessed,  plaintiffs  were  estopped  from  main- 
taining the  action. 

[E5d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  H  1147,  1150;  Dec. 
Dig.  if  488,  48».»] 

On  Rehearing. 

2.  Appkal  and  Bbbob  (|  226*)— Rbvibw— Ob- 
jections Not  Raised  Below. 

Where  the  record  on  appeal  does  not  show 
that  an  alleged  error  in  inserting  costs  in  the 
judgment  was  t)rought  to  the  attention  of  the 
court  below,  it  cannot  l)e  reviewed. 

[E>d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1324 ;  Dec.  Dig.  §  226.*] 

Appeal  from  Circuit  Court  Milwaukee 
County ;   Orren  T.  Williams,  Judge. 

Action  by  Thomas  Spence  and  others 
against  the  City  of  Milwaukee  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

This  action  was  brought  by  the  plaintiffs 
as  owners  of  the  real  estate  described  in  the 
complaint  against  the  defendant  city  of  Mil- 
waukee, William  H.  Graebner,  city  treasur- 
er, and  James  O'Donnell,  the  contractor  who 
performed  the  work,  asking  that  the  special 
assessments  complained  of  be  declared  il- 
legal, null,  and  void,  and  the  special  assess- 
ment certificates  issued  thereunder  declared 
null  and  void  and  set  aside,  and  for  general 
relief.  Pending  the  action  the  defendant 
O'Donnell  died,  and  the  Milwaukee  Trust 
Company  was  appointed  administrator,  and 
the  action  revived  as  Jo  O'Donnell.  The 
property  affected  by  the  assessment  and  own- 
ed by  the  plaintiffs  Is  described  as  follows: 
Lots  Nos.  21  and  31,  in  block  1,  and  lots  Nos. 
9,  10, 11, 13,  and  15,  in  block  2  in  Cold  Spring 
Heights  subdivision,  in  the  southwest  and 
northwest  quarter  of  section  24,  in  the  Nine- 
teenth ward  of  the  city  of  Milwaukee,  each 
of  which  lots  has  a  frontage  on  Thirty-Sixth 
street  which  is  a  public  highway  of  the  de- 
fendant city,  of  30  feet  and  being  120  feet 


•For  other  case*  gee  some  topic  and  section  NUMBESR  Is  Dec.  ft  Am.  Diss.  U07  to  data,  ft  Reporter  ladoxea 
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In  depth,  exc^t  lot  81  in  block  1,  wblcb 
has   a    frontage  on  said  Thirty-Sixth  street 
of  53.84  feet  and  an  extreme  depth  of  79.91 
feet  and  Is  triangular  In  shape.    The  defend- 
ants    city    of    Milwaukee   and   ^William    H. 
Graebner  answered  Justifying  the  regularity 
<»f  the  proceedings  on  the  part  of  the  dty 
r^ralting  In  the  special  assessment,  and  set- 
ting torth,  among  other  things,  that  all  pro- 
Tisions  of  law  were  dnly  compiled  with  and 
the  assessment  lawfully  and  regularly  made, 
^and  alleglne  that  the  improvements  made  re- 
snltlng  In  such  assessment  were  of   great 
benefit  to  the  plalntUfs'   premises  and   en- 
hanced and  increased  the  ralue  thereof,  and 
that  such  assessments  were  made  according 
to  the  benefits  and  damages  to  the  premises ; 
that  the  plaintiffs  bad  notice  and  knowledge 
of  all  the  various  proceedings  taken  by  the 
defendant  city,  its  common  council  and  board 
of  public  works,  city  engineer,  and  contract- 
ors, and  all  other  officers  of  said  city  at  the 
time  and  during  the  pendency  of  the  various 
proceedings  bad  to  make  the  improvements 
alleged   In   the  complaint      The   defendant 
O'Donnell  also  answered  setting  up  that  he 
did  the  work  under  contract  which  resulted 
In  the  special  assessment,  and  that  he  held 
certificates  against  lot  21,  block  1,  for  $78.03 
and  a  certificate  against  lot  31,  block  1,  for 
9156.24,  of  whldi  sum  only  $100  Is  assessed 
against  said  lot,  and  the  remainder,  $56.24, 
is  payable  to  the  defendant  out  of  the  ward 
fund  of  the  Nineteenth  ward,  and  that  other 
'Certificates  described  in  the  complaint  were 
by  said  defendant  duly  assigned  to  the  Mil- 
waukee Lumber  Company,  a  TVisconsin  cor- 
poration.   This  defendant  further  set  up  no- 
tice on  the  part  of  the  plaintiffs  during  the 
pendency  of  the  proceedings,  and  also  that 
the  Iota  were  greatly  benefited  and  enhanced 
in  value  by  the  improv^nents.     The  court 
found  all  the  facts  in  favor  of  the  defend- 
ants, and,  among  other  things,  found  that 
all  the  proceedings  respecting  the  assessment 
and  levy  of  the  special  assessment  complain- 
ed of  were  regular  and  valid,  and  greatly  en- 
hanced the  value  of  the  lots  against  wblcb 
assessments  were  made,  and  that  the  plain- 
tiffs had  notice  that  the  improvements  were 
being  made  and  the  property  enhanced  in 
value  more  than  the  value  of  the  improve- 
ments, and,  the  assessments  being  reason- 
able, lawful.  Just,  and  equitable,  the  plain- 
tiffs are  estopped  from  maintaining  the  ac- 
tion and  that  since  the  improvements  the 
plaintiffs  bave  sold  several  of  the  lots  own- 
ed at  the  time  of  the  commencement  of  the 
action;  and  as  conclusions  of  law  the  court 
found  that  the  defendant  dty  by  the  adop- 
tion of  the  resolutions  mentioned  In  the  com- 
plaint   had    authority    and    jurisdiction  ■  to 
make  the  improvements,  that  the  abutting 
property  was  chargeable  with  the  benefits  to 
the  amounts  assessed  thereon,  that  the  as- 
.sessments  so  made  were  Just  and  equitable 


and  In  all  respects  complied  with  the  law  and 
charter  of  the  city  and  are  valid,  and  that 
judgment  be  entered  dismissing  the  com- 
plaint with  costs  against  the  plaintiffs. 
Judgment  was  entered  accordingly,  from 
which  this  appeal  was  taken. 

O.  H.  Hamilton,  for  appellants.  John  T. 
Kelly,  aty  Atty.,  Clinton  G.  Price,  Asst  City 
Atty.,  and  Dorr  &  Oregory,  for  respondents. 

KBRWIN  J.  (after  stating  the  facts  as 
above).  The  findings  set  out  In  the  state- 
ment of  facts  show  full  compliance  with  tho 
provisions  of  the  city  charter,  and,  if  they- 
are  supported  by  the  evidence,  the  Judg- 
ment below  must  be  sustained.  The  findings 
are  attacked  by  counsel  for  appellants  on 
the  ground  that  it  appears  conclusively  that 
the  assessment  was  made  upon  the  so-called 
"front-foot  rule,"  and  that  there  had  been 
no  proper  view  of  the  premises.  The  follow- 
ing authorities  are  relied  upon  in  support  of 
these  propositions:  Kersten  v.  Milwaukee, 
106  Wis.  200,  81  N.  W.  948,  1103,  48  L.  R.  A. 
851;  Frledrlch  v.  Milwaukee,  118  Wis.  254, 
95  N.  W.  126;  Haubner  v.  Milwaukee,  ia4 
Wil:  153,  101  N.  W.  030,  102  N.  W.  578; 
liOwrabacb  V.  Milwaukee,  139  Wis.  49,  119 
N.  W.  888.  In  all  of  the  foregoing  cases  It 
was  conclusively  established  by  the  findings 
and  the  evidence  that  the  provisions  of  the 
charter  had  not  been  complied  with.  In 
Kerstfen  v.  Milwaukee,  supra,  the  court 
found  that  the  assessment  was  arbitrary  and 
fraudulent  for  the  reason  that  the  board  did 
not  consider  the  benefits  to  the  owners  of  the 
adjoining  property,  nor  the  injury  which 
might  result  to  the  owners  by  reason  of  the 
work,  but  made  an  arbitrary  assessment,  bas- 
ed solely  upon  the  cost  of  the  work  in  front 
of  or  abutting  upon  the  lots,  respectively, 
at  the  uniform  rate  of  $1  per  front  foot  To 
the  same  effect  is  Frledrlch  v.  Milwaukee, 
supra.  In  Haubner  v.  Milwaukee,  supra,  the 
court  held :  "An  assessment  by  the  board  of 
public  works  of  the  benefits  and  damages  to 
abutting  lots  by  reason  of  the  grading  of  a 
street  in  Milwaukee  was  made  without  sepa- 
rate consideration  of  the  several  lots,  al- 
though they  were  very  differently  affected  by 
the  improvement;  it  was  not  made  at  the 
time  of  viewing  the  premises,  but  at  a  differ- 
ent time  and  in  the  office  of  the  board ;  and 
it  assessed  a  uniform  sum  per  front  foot  as 
benefits  along  the  whole  street,  and  awarded 
no  damages  whatever  for  injuries,  and  that 
under  the  city  charter  such  assessment  was 
void."  In  Lowenbacb  v.  Milwaukee,  supra, 
the  court  held  that  in  making  an  assess- 
ment of  benefits  and  damages  arising  from 
a  street  Improvement  the  board  of  public 
works  should  ascertain  what  the  benefits 
and  damages  amount  to  on  each  parcel  of 
land,  instead  of  assuming  that  the  benefits 
are  equal  to  the  cost  of  doing  the  work. 

In  the  Instant  case^  as  appears  from  the 
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statement  of  facts,  the  ooart  below  found 
that  all  the  proceedings  were  regular  and 
the  provisions  of  the  charter  complied  with. 
Counsel  for  appellants  refers  us  to  some  evi- 
dence which,  standing  alone,  would  seem  to 
support  his  contention  that  the  front-foot 
rule  was  observed,  and  also  that  a  proper 
view  of  the  premises  was  not  made,  but  an 
examination  of  all  the  evidence  full7  con- 
vinces us  that  the  findings  on  these  facts, 
as  well  as  all  others,  are  well  supported  by 
the  evidence.  It  may  also  be  observed,  in 
passing,  that  the  court  found  upon  sufficient 
'evidence  that  the  appellants  had  notice  of 
the  proceedings  resulting  in  the  assessments, 
that  the  property  was  enhanced  in  value  far 
more  than  the  value  of  the  improvements, 
and  the  abutters  severally  beneflted  to  the 
amount  of  the  benefits  severally  assessed, 
and  that  the  appellants  are  estopped  from 
maintaining  the  action.  It  seems,  therefore, 
upon  the  established  facts,  and  under  the 
decisions  of  this  court,  regardless  of  other 
questions  before  discussed,  that  the  appel- 
lants are  estopped  from  maintaining  this 
action.  State  ex  rel.  Sdiintgen  v.  Mayor, 
etc.,  101  Wis.  208,  77  N.  W.  167 ;  Beaser  v. 
Barber  A.  P.  Co.  et  al.,  120  Wis.  699,  98  N. 
W.  525;  Lawton  v.  Racine  et  al.,  137  Wis. 
693,  119  N.  W.  331. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  affirmed. 

The  judgment  Is  affirmed. 

On  Rehearing. 

PER  CURIAM.  A  motion  in  this  case  was 
made  for  a  rehearing  and  to  change  the  man- 
date respecting  costs.  It  is  urged  that  a  re- 
hearing should  be  granted  on  the  ground  that 
the  findings  are  not  supported  by  the  evidence. 
Upon  further  examination  of  the  record  we 
thmk  the  contention  la  without  merit.  As  to 
changing  the  mandate,  we  find  no  warrant  for 
so  doing  in  the  record.  Conceding,  without  de- 
ciding, that  the  judgment  was  entered  more 
than  60  days  after  toe  finding  were  filed,  we 
discover  no  ground  for  changing  the  mandate. 
It  does  not  appear  from  the  record  that  the 
alleged  error  was  ever  brought  to  the  attention 
of  the  court  below.  If  the  clerk  improperly 
inserted  costs  in  the  judgment,  the  matter  should 
have  been  brought  to  the  attention  of  the  court 
below,  and  a  ruling  obtained,  before  review  can 
be  had  here.  Blomberg  v.  Stewart,  07  Wis.  405, 
30  N.  W.  617. 

The  motion  is  denied,  with  $25  costs. 


POZORSKI  V.  GOLD  RANGE  COMMON- 

WEALTH  COUPOU.\TION  et  al. 

(Supreme  Court  of  Wisconsin.    April  26,  1910.) 

Corporations  (|   471*)  —  Bonds  —  Contract 
FOB  Sale— Validity. 

A  contract  by  which  plaintiff  Is  to  sell  the 
bonds  of  defendant  corporation,  receive  the  pro- 
ceeds, and  expend  the  same  for  its  benefit,  re- 
ceive all  the  proceeds  of  its  business,  expend 
not  more  than  50  per  cent,  of  the  gross  amount 
thereof  for  its  benefit,  retain  the  other  50  per 
cent,  thereof  till  the  amount  retained  by  him 
equals  the  proceeds  of  the  bonds,  which  amount 
is  to  be  received  by  him  as  compensation  for 


selling  the  bonds,  and  have  a  flrst  lien  on  all 
its  property  to  secure  payment  to  him  of  an 
amount  equal  to  the  proceeds  of  bonds  sold  by 
him  for  it,  Is  void,  as  violating  St.  1898,  {  1753. 
providing  that  no  corporation  shall  issue  bonds, 
except  for  money,  labor,  or  property,  estimated 
at  its  true  money  value,  "actually  received  by 
it,"  equal  to  75  per  cent,  of  the  par  value  there- 
of;  the  contract,  in  effect,  making  such  receipt 
by  the  corporation  conditional  on  the  success  of 
its  business. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1836 ;   Dec.  Dig.  i  471*1 

Appeal  from  Circuit  Court,  Milwaukee 
County;    W.  J.  Turner,  Judge. 

Action  by  S.  J.  Pozorskl  against  the  Gold 
Range  Commonwealth  Corporation  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  damages  for  the 
alleged  breadi  of  a  contract. 

The  parties  of  the  first  part  to  the  contract 
are  the  defendant  corporation,  which  is  incor- 
porated under  the  laws  of  Arizona,  and  the  pres- 
ident and  secretary  thereof  individually.  The 
parties  of  the  second  part  are  the  plaintiff  and 
Fred  S.  Garland  of  Iowa.  Mr.  Garland  has  as- 
signed his  interest  in  the  contract  to  the  plain- 

The  first  paragraph  of  the  contract  makes 
certain  representations  as  to  the  property  owned 
by  the  corporation  and  as  to  the  value  thereof. 
The  plaintiff  alleges  that  these  representations 
are  false. 

By  the  second  paragraph,  the  mining  comi>any 
agrees  to  pay.  In  advance,  the  estimated  ex- 
penses of  the  plaintiff  and  the  expenses  and  fees 
of  a  mining  engineer  to  be  selected  by  the  plain- 
tiff for  examining  the  corporation's  mining 
claims  and  titles. 

In  the  third  para^ph,  the  plaintiff  agrees  to 
make  the  examination,  beginning  this  undeiv 
taking  within  one  week  after  a  sufficient  amount 
to  cover  such  expenses  is  paid,  and  to  deliver  to 
the  corporation  a  report  of  the  examination 
within  two  weeks  after  the  examination.  The 
plaintiff  alleges  that  the  corporation  has  breach- 
ed the  contract  and  refused  to  advance  money 
for  the  expenses  as  was  agreed  under  the  con- 
tract. 

By  the  fourth  paragraph  of  the  contract,  the 
plaintiff  and  his  associate  in  the  contract  were 
given  an  option,  for  the* period  of  60  days  after 
the  date  of  the  written  report  provided  for  in 
paragraph  3.  "to  sell  for  the  said  corporation 
$30,0(10.00  par  value  of  its  first  mortgage  10- 
year  Gold  bonds  •  ♦  •  of  a  total  authorized 
issue  of  $150,000.00  secured  by  a  first  mortgage 
or  trust  deed  on  all  of  its  prooerty  and  in  whioh 
S.  J.  Pozorskl  is  to  be  named  as  trustee."  The 
bonds,_  trust  deed,  and  authority  to  issue  were 
to  be  in  such  terms,  manner,  and  form  as  their 
attorney  approved,  and  the  defendnnts  agreed 
to  have  abstracts  of  title  prepared  showing  good 
title,  and  that  the  property  was  free  from  in- 
cumbrances. The  defendants  were  to  have  the 
bonds  and  trust  deed  executed  and  "to  send  such 
$30,000.00  worth  of  such  negotiable  bonds  to 
S.  J.  Pozorskl  at  Milwaukee,  Wisconsin,  to  be 
by  the  said  second  parties  sold  from  time  to 
time  for  par  without  interest"  If  the  option 
should  be  exercised,  it  was  agreed  that  the  cor- 
poration would,  "in  consideration  of  services  al- 
ready rendered  and  to  be  rendered  at  the  time 
such  option  is  exercised,  deliver  to  S.  J.  Pozor- 
skl 300,000  shares  of  its  stock  of  the  par  value 
of  $1.00  each." 

The  plaintiff  and  his  associate  agreed  to  use 
their  best  efforts  to  sell  the  bonds.  All  money 
received  from  the  sale  of  the  bonds  was  to  be 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1S07  to  date,  *  Reporter  Indexes 
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deposited  with  S.  3.  Pocorski,  who  was  to  be 
trustee  "to  hold  and  to  receive  the  said  moneys 
and  to  expend  the  same  in  purchasing  and  erect- 
ing madunery  for  a  mill  or  to  make  other  im- 
provements, •  ♦  •  or  in  paring  off  the  said 
faidebtedness  of  $10,000.00  hereinbefore  referred 
to,  or  for  such  other  purposes  as  he.  may  think 
proper  to  make  the  said  properties  profitable  or 
to  obtain  patents  from  the  United  States  gov- 
emment  to  said  claims."  For  every  flOO  receiv- 
ed by  him  from  the  sale  of  the  bonds,  S.  J. 
Pozoiski  was  to  iiave  the  privilege  and  right  to 
deliver  1,000  shares  of  stock,  and  to  have  charge 
and  control  of  any  stamping  mill  or  mills  or 
other  reduction  wcn'ks  at  wliich  the  ores  from 
the  property  were  to  be  treated.  The  agreement 
also  provides  that  he  is  "to  have  and  receive  all 
the  proceeds  or  income  from  such  mill  or  re- 
duction works  or  from  the  sale  of  any  ores  or 
minerals  mined  from,  the  said  properties  and  to 
pay  not  more  than  50  per  cent,  of  all  the  gross 
proceeds  therefrom  for  the  benefit  of  the  said 
corporation  in  expenses  of  mining  or  reducing 
om  or  otlier  proper  expenses  and  to  retain  the 
other  50  per  cent,  of  such  proceeds  of  such  sales 
nntil  50  per  cent,  so  to  be  retained  by  him  shall 
tmonnt  to  the  amount  he  has  received  from  the 
proceeds  of  sale  of  the  bonds  hereinbefore  re- 
ferred to,  which  said  50  per  cent,  the  parties  of 
the  second  part  herein  are  to  have  as  their  own 
as  part  compensation  for  services  rendered  in 
the  sale  of  the  said  bonds.  It  is  also  agreed 
that  the  said  6.  J.  Pozorski  shall  have  a  lien  on 
all  of  the  property  of  the  said  corporation,  real 
and  personal,  prior  to  the  lien  of  the  said  trust 
deed  or  mortgage  hereinbefore  referred  to  and 
prior  to  any  other  incumbrances  on  the  said 
property  to  secure  payment  to  the  parties  of  the 
second  part  of  an  amount  equal  to  the  amount 
received  by  the  said  S.  J.  Pozorski  as  proceeds 
from  the  sale  of  any  bonds  which  may  be  sold 
by  the  said  parties  of  the  second  part."  The  de- 
fendants agree  not  to  issue  bonds  above  a  speci- 
fi<>d  amonnt  and  for  a  specified  purpose  "with- 
nnt  the  con5<ent  and  approval  of  the  said  S.  J. 
Pozorski  and  that  the  said  corporation  is  not  to 
make  any  further  indebtedness  of  whatsoever 
kind  or  description  without  the  consent  of  the 
■aid  8.  J.  PoKorBki." 

By  die  fifth  paragraph  of  the  contract  each  of 
the  parties  of  the'  second  part  obtained  a  one- 
half  interest  in  the  profits  arising  out  of  the 
contract. 

The  trial  court  sustained  the  general  demurrer 
of  the  defendant  corporation  and  O.  D.  Van 
Duzer,  on  the  ground  that  the  face  of  the  con- 
tract showed  an  illegal  purpose :  therefore,  the 
«)urt8  would  not  lend  their  aid  to  its  enforce- 
ment Tlis  is  an  appeal  from  the  order  of  the 
court  sustaining  the  demurrer. 

Glicksman,  Gold  &  Corrlgan.  for  appellant. 
Bloodgood,  Kemper  &  Bloodgood  (Jackson  B. 
Kemper,  of  counsel),  for  respondents. 

8IEBECKER,  X  (after  stating  the  facts 
•8  above).  The  plaintiff  seeks  recovery  for 
the  breach  of  this  contract  It  Is  alleged 
that  the  representations  therein  made,  con- 
cerning the  ownership  of  the  mining  prop- 
erty, with  stated  Improyements,  that  It  was 
•  corporation  with  a  paid-up  capital  stock  of 
the  stated  amount,  and  that  Its  properties 
were  free  from  Indebtedness,  were  false ;  and 
that  by  reason  of  such  false  representations 
and  defendants'  failure  to  advance  to  plain- 
tiff the  money  as  agreed  In  the  contract,  for 
the  purpose  of  paying  the  expenses  of  him- 
self and  a  mining  engineer  to  make  exami- 


nation of  the  mining  property,  plaintiff  suf- 
fered damages  by  being  prevented  from  earn- 
ing the  commission  he  was  to  receive  for 
making  sale  of  the  corporate  bonds  and  in 
using  the  avails  thereof  for  constructing 
mills  on  this  proi)erty  under  the  terms  and 
conditions  of  the  written  contract  The  trial 
court  sustained  the  defendants'  demurrer  to 
the  complaint  upon  the  ground  that  the  ma- 
terial parts  of  the  agreement  were  fraudu- 
lent in  their  nature  and  against  the  public 
policy  of  the  state,  and  that  a  court  would 
not  therefore  lend  its  aid  to  enforce  the  con- 
tract It  is  well  established  that  contracts 
In  Tlolatlon  of  the  common  law  or  the  stat- 
utes are  void,  and  that  parties  thereto  will 
not  be  given  the  aid  of  courts  to  enforce 
claims  arising  thereunder,  because  the  law 
does  not  permit  that  such  a  contract  be  made 
the  foundation  for  the  enforcement  of  a  le> 
gal  right  Melcholr  v.  McOarty,  31  Wis.  23^ 
11  Am.  Rep.  605;  Pearson  v.  Kelly,  122  Wis. 

eeo,  100  N.  w.  loe*. 

The  stipulations  of  this  contract,  pertain- 
ing to  the  sale  of  the  bonds  of  the  corirara- 
tion,  are  that  the  plaintiff  and  his  associate 
have  the  right  on  their  part  to  sell  the  cor- 
porate  bonds  secured  by  a  first  mortgage  or 
trust  deed.  In  which  plaintiff  was  to  be  the 
trustee,  and  that  all  the  money  Realized  from 
the  sale  of  such  bonds  was  to  -be  received 
and  held  by  the  plaintiff  as  trustee.  It  was 
further  agreed  that  the  plaintiff  was  to  pur- 
chase and  erect  machinery  for  a  mill,  to 
make  such  other  Improvements  of  the  min- 
ing property,  or  to  pay  existing  debts  against 
the  corporation,  Incurred  In  the  acquisition 
of  the  property,  as  In  bis  judgment  he  should 
deem  proper  for  a  profitable  operation  of 
the  properties.  Or  he  might  make  such  ex- 
penditures to  obtain  patents  on  the  proper- 
ties from  the  United  States,  and  the  plaintiff 
and  his  associate  were  to  "have  a  Hen  on  all 
of  the  property  of  the  said  corporation,  real 
and  personal,  prior  to  the  lien  of  the  said 
trust  deed  or  mortgage  hereinbefore  refer- 
red to  and  prior  to  any  other  Incumbrances 
on  the  said  property  to  secure  the  payment 
to  the  parties  of  the  second  part  of  an 
amount  equal  to  the  amount  received  by  the 
said  S.  J.  Pozorski  as  proceeds  from  the  sale 
of  any  twnds."  This  Is  an  agreement  by  the 
corporation  to  pay  plaintiff  and  his  associate 
for  their  services  an  amount  equal  to  the 
sum  realized  from  the  sale  made  by  them  of 
the  corporate  bonds,  and  that  they  should 
have  such  a  lien  that  they  would  be  the  first 
to  be  paid  out  of  the  proceeds  of  the  bonds 
or  out  of  the  property  Into  which  the  pro- 
ceeds might  have  been  converted.  It  is  in 
effect  an  agreement  to  pay  plaintiff  and  his 
associate  out  of  the  avails  of  the  bonds  sold 
and  out  of  the  company's  other  property  an 
amount  equal  to  the  face  ralue  of  such 
bonds.  The  effect  of  the  contract  Is  that  the 
plaintiff  obtains  a  first  Ilea  upon  the  pro- 
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ceeds  of  the  bonds  sold  or  the  avails  there- 
of, in  machinery  or  other  property,  which 
would  enable  him  to  apply  the  money  rea- 
lized from  the  bonds  to  pay  himself  and  as- 
sociate for  negotiating  them  and  for  invest- 
ing the  proceeds  in  machinery  to  operate 
this  mine.  In  sutratance,  it  is  an  arrange- 
ment by  which  plaintiff  was  to  advance  to 
the  corporation  money  realized  on  its  bonds 
and  to  be  secured  the  repayment  thereof  as 
compensation  for  services  rendered  to  the 
whole  amount  he  has  realized.  In  other 
words,  plaintiff,  as  trustee,  Is  in  this  circuit- 
ous manner  made  the  owner  of  the  funds  re- 
ceived by  him  from  the  sale  of  bonds,  and 
whatever  part  of  such  funds  be  should  ad- 
vance to  the  company  would  be  secured  by 
a  first  lien  on  -  all  of  the  corporation's  prop- 
erty. In  legal  effect,  this  treats  him  as  the 
owner  of  the  proceeds  of  the  bonds,  with  an 
obligation  to  advance  such  sums  as  may  be 
required  for  the  equipment  and  operation  of 
the  mine,  and,  in  case  the  mines  fail  to  pro- 
duce sufficient  to  repay  such  sum,  he  retains 
an  Interest  in  the  property,  acquired  by  the 
money  he  so  advanced  to  the  corporation, 
to  make  good  to  him  the  amount  so  ad- 
vanced. Under  these  conditions  the  corpo- 
ration does  not  actually  receive  the  proceeds 
of  the  bonds^  but  only  a  conditional  promise 
that  it  shall  be  paid  such  proceeds  If  plain- 
tiff's undertaking  to  operate  the  mine  shall 
produce  an  income  sufficient  to  pay  double 
the  amount  realized  from  the  sale  of  the 
bonds,  and,  in  the  event  that  the  mine  does 
not  produce  such  an  income,  the  corporation 
never  would  receive  the  proceeds  of  the  sale 
of  the  bonds.  Under  such  circumstances  the 
plaintiff  would  retain  them  under  his  claim 
of  lien  provided  in  the  contract  This  vio- 
lates section  1753,  St  1898,  which  provides: 
"No  corporation  shall  issue  •  •  •  any 
bonds  or  other  evidence  of  indebtedness,  ex- 
cept for  money,  labor  or  property  estimated 
at  its  true  money  value,  actually  received  by 
it  equal  to  seventy-five  per  cent  of  the  par 
value  thereof,  and  all  •  *  •  bonds  issued 
contrary  to  the  provisions  of  this  section 
*  •  •  shall  be  void."  We  consider  that 
the  arrangements  between  the  plaintiff  and 
the  corporation  and  the  other  defendants, 
as  embodied  in  the  contract  before  us,  do  not 
operate  so  that  the  coriMratlon  will  actually 
receive  75  per  cent,  of  the  par  value  of  the 
bonds  in  either  money,  labor,  or  property,  as 
provided  in  this  section  of  the  statutes.  The 
contract  is,  therefore,  a  violation  of  this  stat- 
ute, and  hence  void.  It  contravenes  the  law 
and  public  policy  of  the  state,  and  plaintiff 
cannot  rely  on  It  to  enforce  an  alleged  legal 
right  Melcholr  v.  McCarty,  supra,  and  de- 
cisions of  this  court  wherein  it  is  cited. 

It  is  unnecessary  to  consider  other  grounds 
of  alleged  illegality  of  this  contract  which 
were  suggested  in  argument,  nor  the  ques- 
tion of  whether  plaintiff's  alleged  damages 


are  purely  speculative  and  protpective  losses 
such  as  are  not  recognized  In  the  law. 
The  order  appealed  from  is  affirmed. 


SCHUSTER  et  al.  v.  MIIyWAUKEB  ELEC- 
TRIC RT.  &  LIGHT  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    April  26,  1910.) 

1.  Strket  Railboaos  (I  57*)  —  Right  to 
Street — In  jtj  notion— Laches. 

Mere  delay  alone  within  the  statutory  pe- 
riod for  relief  at  law  does  not  preclude  a  re- 
covery in  equity,  and  hence  such  delay  would 
not  preclude  equitable  relief  of  owners  of  lots 
extending  to  the  center  of  the  street  against  the 
running  of  interurban  cars  in  the  street  on  the 
tracks  of  a  city  railway  company ;  neither  the 
city  railway  company  nor  the  interurban  com- 
pany having  authority  to  run  such  cars  thereon. 
[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  67.*] 

2.  Street  Railroads  (§  57*)  —  Rights  mc 
Street— iNjuHOTiON  —  Altebnative  Lboai. 
Relief. 

The  operation  of  Interuri)an  cars  being  un- 
lawful, both  as  a^inst  the  adjoining  landown- 
ers, being  an  additional  burden  on  the  public 
easement  in  the  street,  and  as  against  the  pub- 
lic, the  company's  charter  not  authorizing  such 
operation,  a  court  of  equity  could  not,  in  con- 
sideration of  money  paid  to  the  adjoining  own- 
ers in  satisfaction  of  their  private  wrongs,  re- 
fuse to  enjoin  the  company's  unlawful  act, 
though  the  adjoining  owners'  property  be  of  in- 
significant value  to  them  as  compared  with  the 
advantages  that  would  accrue  to  the  company 
from  the  use  of  the  street 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  i  57.*] 

Appeal  from  Circuit  Court  Milwaukee 
County;  A.  H.  Reid,  Judge. 

Action  by  George  J.  Schuster  and  others 
against  the  Milwaukee  Electric  Railway  & 
Light  Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Miller,  Mack  &  Faircbild,  for  appellants. 
Rodger  M.  Trump  and  Van  Dyke  &  Van 
Dyke  (George  D.  Van  Dyke,  of  counsel),  for 
respondents. 

TIMLIN,  J.  With  commendable  and  law- 
yerlike precision  the  argument  of  appellants' 
counsel  starts  out  with  this  proposition: 
"The  one  question  Involved  is  the  character 
of  relief  to  which  respondents  are  entitled. 
That  they  are  entitled  to  relief  either  In 
this  action  or  at  law  is  not  denied."  The 
premises  may  be  stated  as  follows:  Each  of 
the  plaintiffs  owns  a  separate  piece  of  land 
abutting  on  the  south  side  of  Wells  street 
in  the  city  of  Milwaukee,  which  under  the 
laws  of  this  state  extends  to  the  center  of  the 
street  and  that  part  underlying  the  street  ia 
subject  to  the  public  easement  for  travel  and 
other  ordinary  street  purposes,  including  the 
maintenance  and  operation  of  a  street  rail- 
way thereon,  but  Is  not  subject  to  the  ad- 
ditional burden  of  an  interurban  railway  or 
cars  thereon.  On  each  of  tbewe  pieces  of 
land  is  a  large  and  costly  dwelling  occupied 
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bj  tbe  owner  of  that  pleca  The  Milwaukee 
Electric  Railway  ic  Light  Company  Is  a 
street  railway  corporation,  lawfully  main- 
taining Its  tracks,  wires,  and  poles  in  Wells 
street,  and  overlying  the  lands  of  plaintiffs 
in  the  street,  and  it  maintains  and  is  opera- 
ting street  cars  thereon  for  the  carriage  of 
passengers,  and  propelled  by  electricity.  Tiie 
Milwaukee  Light,  Heat  &  Traction  Company 
te  an  interurban  railway  company,  having 
its  easterly  or  nearer  terminus  outside  of 
the  dty  Umits  of  Milwaukee,  and  Its  further 
or  westerly  terminus  at  Watertown,  Wis. 
It  l8  engaged  in  the  transportation  of  Inter- 
nrban  passengers,  and  operates  at  present 
between  Milwaukee  and  Watertown  and  the 
Intermediate  stations.  The  roadbed,  rails, 
wires,  and  poles  of  both  corporations  are 
contlnous,  and  no  physical  peculiarities  in 
this  respect  mark  the  place  where  the  prop- 
erty of  the  first  corporation  ends  and  that 
of  the  second  b^ins.  The  cars  of  the  inter- 
urban company  are  larger  and  heavier  than 
the  street  railway  cars,  are  usually  run  at 
greater  speed,  and  are  sometimes  in  trains 
of  two  or  more  cars,  and  are  fnmlshed  with 
closets  for  the  accommodation  of  passengers. 
By  contract  with  the  street  railway  company 
tbe  Interurban  company  runs  Its  cars  down 
Wells  street,  and  over  the  lands  of  plalntlfF, 
which  are  subject  to  the  said  street  easement, 
and  has  been  so  doing  since  September  A.  D, 
1S99,  which  was  less  than  10  years  prior  to 
the  commencement  of  this  action.  These  In- 
temrban  cars  do  not,  like  tbe  street  cars, 
stop  at  street  crossings  upon  signal  for  the 
reception  and  discharge  of  passengers  after 
they  enter  the  city,  but  stop  only  between 
the  dty  limits  and  a  downtown  passenger 
station  for  the  discharge  of  the  interurban 
passengers  who  desire  to  alight  at  interme- 
diate points.  Tbe  interurban  railway  com- 
pany has  never  received  from  the  dty  of 
Milwaukee  any  permission  or  authority  to 
operate  interurban  cars  on  -Wells  street,  and 
the  street  railway  company  is  limited  by  its 
franchise  from  the  dty  to  the  operation  of 
street  railway  cars. 

The  trial  court  found  the  plaintiffs  bound 
by  no  estoppel  and  barred  by  no  laches,  and 
enjoined  defendants  and  each  of  them  from 
maintaining  or  operating  over  or  upon  the 
premises  of  the  plaintiffs,  or  over  and  upon 
Wells  street  in  the  vicinity  of  said  premises, 
any  interurban  cars.  The  appellants  con- 
tend that  the  respondents  have  been  guilty 
of  ^such  laches  as  to  t>ar  relief  in  equity  and 
remand  them  to  an  action  at  law  for  dam- 
ages, or  at  least  of  such  laches  as,  consider- 
ing the  comparatively  small  damages  to  the 
plaintiffs  and  the  great  damage  to  defend- 
ants, and  the  loss  and  inconvenience  to  the 
public  to  Justify  or  require  a  court  of  equity 
to  award  compensation  to  tbe  plaintiffs  in 
Uen  of  an  injunction.  Legal  conclusions  in- 
volved In  the  foregoing  concession  of  counsel 
and  in  the  stated  premises  are  supported  by 
La  Crosse  etc,  Ca  t.  Higbee,  107  Wis.  889, 


S3  N.  W.  701,  61  L.  R.  A.  923;  Zehran  v. 
Milwaukee,  etc.,  Co.,  9p  Wis.  83,  74  N.  W. 
538,  41  L.  B.  A.  575,  67  Am.  St  Rep.  844; 
Younkln  v.  Milwaukee,  etc.,  Co.,  120  Wis. 
477,  98  N.  W.  215;  Beloit,  etc.,  Co.  v.  Mac- 
loon,  136  Wis.  218,  116  N.  W.  897,  and  other 
cases  in  this  court. 

Tbe  trial  court  found,  Ift  substance,  that 
shortly  before  September  A.  D.  1899,  when 
the  interurban  cars  began  to  run  on  Wells 
street,  tbe  interurban  company  expended 
about  $137,000  in  constructing  a  roadbed  out- 
side of  the  city  and  otherwise,  but  the  re- 
spondents did  not  know  of  this  expenditure, 
or  of  the  intention  to  run  these  interurban 
cars  on  the  tracks  of  the  street  railway  on 
Wells  street  until  such  use  began ;  that  since 
this  use  began  there  was  no  material  im- 
provement made,  and  no  considerable  amount 
of  money  expended  by  either  defendant  on 
Wells  street,  except  for  current  repairs  or 
for  ordinary  street  railway  purposes,  and  no 
material  Improvements  or  material  expend' 
Iture  of  money  iflade  by  defendants  upon  the 
faith  of  any  supposed  acquiescence  of  the 
plaintiffs,  or  either  of  them.  Plaintiffs  had, 
during  a  great  part  of  this  time,  no  actual 
knowledge  of  their  legal  rights  with  refer- 
ence to  the  passage  of  these  interurban  cars, 
and  the  defendants  during  the  same  time  al- 
so supposed  they  had  a  lawful  right  to  do 
what  is  here  sought  to  be  enjoined.  The  size 
of  the  cars,  the  speed  of  the  trains,  and  the 
frequency  and  size  of  interurban  trains  pass- 
ing in  front  of  plaintiffs'  premises  has  in- 
creased from  time  to  time,  and  it  is  found 
that  this  use  of  the  street  for  interurban 
traffic  on  days  when  such  traffic  is  heavy, 
which  indudes  the  summer  time,  causes  dust, 
noise,  vibration,  and  discomfort,  thereby  in- 
juring plaintiffs  in  the  use  and  enjoyment 
of  thdr  property,  and  causing  a  depreciation 
in  the  market  value  of  such  proper^.  There 
is  no  finding  and  no  definite  evidence  fixing 
the  amount  in  money  of  such  damage  or  de- 
preciation, but  the  court  finds  that  the  dam- 
age to  the  plaintiffs  is  substantial.  We  agree 
with  the  court'  below  that'  there  is  here 
shown  no  estoppel  against  the  plaintiffs,  and 
no  such  laches  as  would  absolutely  bar  them 
from  all  relief  In  equity,  in  a  case  where' 
the  legal  remedy  is  inadequate,  and  the 
plaintiffs  seek  by  Injnnctlon  to  prevent  an 
unlawful  taking  of  their  property. 

However  it  may  be  elsewhere,  It  is  set- 
tled in  this  state  that:  "Mere  delay  is  not  a 
bar  in  equity  ordinarily  where  It  would  not 
be  a  bar  at  law,  and  obviously  it  is  not  a  bar 
where  there  is  a  statutory  period  covering 
the  Identical  subject  short  of  such  period. 
Angell  on  lAm.  i  25;  Goddoi  v.  Klmmel,  99 
U.  S.  201  [25  L.  Ed.  431].  To  ConsUtute  a 
bar  where  tbe  statute  has  not  ran  there  must 
be  delay,  together  with  facts  and  circum- 
stances occurring  during  such  delay  to  the 
prejudice  of  Innocent  parties."  Kropp  v. 
Kropp,  97  Wis.  137,  1«,  72  N.  W.  381,  383. 
"Mere  delay  within  tba  statutory  period  for 
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relief  at  law  does  not  preclude  a  recovery  In 
equity,  and  at  most  tthat  Is  all  whicb  ap- 
pears here.  Knowlton  v.  Walker,  18  Wis. 
264.  If  delay  were  shown,  and  In  the  mean- 
tlme  a  change  in  the  sitaation  of  the  parties 
or  the  property,  so  that  it  would  be  uncon- 
scionable ou  that  account  to  allow  plaintiff 
at  the  late  day  *to  successfully  assert  his 
claim,  the  question  would  be  different."  El- 
lis V.  Southwestern  U  Co.,  102  Wis.  400,  407, 
78  N.  W.  747,  749.  In  a  case  where  the  de- 
lay had  been  for  18  years,  but  the  wrong  con- 
stituted a  periodically  recurring  nuisance, 
the  objection  of  laches  was  upon  these  prin- 
ciples overruled  (Cedar  Lake  Hotel  Co.  v.  Ce- 
dar Creek  H.  Co.,  79  Wis.  297,  48  N.  W.  371), 
and  in  Ludlngton  t.  Fatten,  111  WI&  208, 
245,  86  N.  W.  571,  582,  It  was  said  In  deciding 
this  point:  "Any  mere  delay  short  of  the 
statutory  period  for  commencing  an  action  in 
equity  does  not  bar  the  right  Involved."  It 
must  also  be  borne  In  mind  that  in  this  state 
a  final  injunction  against  the  unconstitution- 
al taking  of  private  property,  even  for  pub- 
lic purposes,  without  compensation  is  not  a 
matter  of  grace,  but  a  matter  of  right,  except 
as  otherwise  provided  by  statute.  An  Injunc- 
tion against  a  railroad  company  which  had 
appropriated  the  land  of  another  was  at  first 
expressly  authorized  (chapter  80,  Laws  1858; 
Davis  V.  Milwaukee,  etc.,  R.  R.  Co.,  12  Wis. 
16),  then  forbidden  by  statute  any  time  prior 
to  the  appraisal  of  damages  by  commission- 
ers, and  unless  their  award  remained  unpaid 
(chapter  175,  Laws  1801;  Andrews  v.  Farm- 
ers' I*  &  T.  Co.,  22  Wis.  288).  This  last  legal 
condition  was  continued  by  chapter  119, 
Laws  1872,  and  chapter  291,  Laws  1873, 
which  are  now  in  force  as  section  1852,  St 
1898.  These  statutes,  while  depriving  the 
landowner  of  the  Injunction  as  an  initiatory 
remedy,  conferred  upon  him  the  right,  In  all 
cases  In  which  the  railroad  company  possess- 
ed the  power  of  eminent  domain,  but  had 
failed  to  exercise  it,  and  had  entered  upon 
the  land  with  the  express  or  tacit  consent  or 
acquiescence  of  the  landowner,  to  himself  in- 
stitute and  carry  on  condemnation  proceed- 
ings. But  when  the  award  was  not  paid  or 
was  invalid,  or  there  was  no  consent  or  ac- 
quiescence by  him,  the  landowner  was  en- 
titled to  an  Injunction  "ex  debito  Justltlse," 
as  was  said  in  Bohlman  v.  Green  Bay  &  M. 
Ry.  Co.,  40  Wis.  157;  "as  a  matter  of  right," 
as  was  said  in  McOord  v.  Eastern,  etc.,  Ry. 
Co.,  136  Wis.  254,  116  N.  W.  845,  and  see 
Stolze  V.  Milwaukee  &  L.  W.  Ry.  Co.,  1<M 
Wis.  47,  80  N.  W.  68,  and  cases  cited  In  opin- 
ion. In  all  such  cases  the  injunction  is  not 
absolute,  but  until  the  award  Is  made  or  paid, 
as  the  case  may  be. 

We  are,  however,  here  presented  with  a 
case  where  the  street  railway  company  has 
no  power  to  acquire  by  condemnation  the 
lands  of  the  plaintiffs  for  the  purpose  of 
running  Interurban  cars  over  them,  and 
where  the  interurban  company,  although  giv- 
en by  statute  the  power  to  condemn  land  for 


its  railroad  purposes  in  some  cases.  Is  with- 
out that  power  with  reference  to  city  streets 
upon  which  it  has  received  no  permission  to 
operate  its  cars.  Section  1883a,  Sanborn's 
St.  Supp.  1906;  chapter  680,  Laws  1907;  Be- 
loit,  etc.,  R.  R.  Co.  V.  Macloon,  136  Wis.  218, 
116  N.  W.  897.  Appellants,  therefore,  invoke 
the  rule  that  equity  will  in  certain  cases  re- 
fuse an  injunction  upon  condition  tbat  the 
defendant  make  full  compensation  to  the 
plaintiff  and  award  an  issue  to  ascertain  the 
amount  of  such  compensation.  That  there 
Is  in  certain  cases  such  an  equitable  Juris- 
diction cannot  well  be  gainsaid,  in  view  of 
the  many  decisions  covering  this  subject. 
The  grounds  for  the  exercise  of  this  jurisdic- 
tion are  various,  as  in  Jackson  v.  Stevenson, 
166  Mass.  496,  31  N.  E.  691,  32  Am.  St  Rep. 
476,  where  an  injunction  was  denied,  but  the 
cause  retained  in  equity  for  compensation, 
because  It  would  be  futile  to  relegate  the 
plaintiff  to  his  action  at  law;  his  right  which 
he  asserted  being  one  solely  cognizable  In  eq- 
uity, and  not  recognized  by  law  at  all.  Or 
in  Charleston  Ry.  Co.  v.  Hughes,  105  Ga.  1, 
30  S.  E.  972,  70  Am.  St  Rep.  17,  where  the 
railway  company  had  no  power  of  condemna- 
tion; had  entered  lawfully  Into  possession 
under  one  who  was  life  tenant;  its  Interest 
had  expired;  title  devolved  upon  the  plain- 
tiff, who  sought  to  bring  ejectment  for  a  frag- 
ment of  the  line  of  railroad,  the  taking  of 
which  would  cut  the  line  of  railroad  in  two, 
destroy  its  continuity,  hence  its  value,  and 
hence  prevent  the  discharge  of  the  duty 
the  railroad  owed  the  public  under  its  char- 
ter. The  property  of  the  road  was  in  the 
hands  of  a  receiver  In  .custodia  legis,  and 
the  plaintiff  was  obliged  to  apply  to  the  court 
of  equity  for  leave  to  bring  ejectment  against 
the  receiver.  It -was  held  that  such  condi- 
tion should  be  Imposed  upon  plaintiff  that  be 
would  be  required  to  do  equity,  which,  in  the 
view  of  the  court,  was  to  submit  to  the 
awarding  of  an  issue  to  determine  his  com- 
pensation, and  that  a  writ  of  possession  in 
plaintiff's  favor  only  issue  in  case  the  com- 
pensation so  ascertained  remained  unpaid. 
In  other  cases  where  one  suffers  special  dam- 
age from  a  public  nuisance,  and  seeks  in  eq- 
uity its  abatement  if  there  has  been  laches 
on  the  part  of  the  plaintiff,  and  the  damage 
to  the  plaintiff  is  slight  compared  with  the 
loss  which  will  fall  upon  the  defendant  from 
the  injunction,  and  the  alleged  nuisance  is 
not  unlawful  per  se,  but  only  by  reason  of  the 
manner  in  which  it  is  conducted  or  maintain- 
ed, the  court  denies  the  injunction,  and  rele- 
gates the  plaintiff  to  his  remedy  at  law,  or 
retains  the  cause  in  equity,  and  awards  com- 
pensation in  lieu  of  the  injunction  sought 
Crosby  v.  Smith,  19  Wis.  449;  Cobb  v.  Smith, 
23  Wis.  261.  This  subject  is  regulated  by 
statute.  McDongald  v.  New  Richmond,  etc., 
Co.,  125  Wis.  121,  131,  103  N.  W.  244;  Bal- 
lentine  v.  Webb,  84  Mich.  88,  47  N.  W.  485, 
13  L.  R.  A.  821. 
The  cases  involving  the  right  of  a  land- 
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ownw  to  enjoin  the  unlawful  operatloii  of  a 
railroad  In  the  street  In  front  of  his  land 
have  sometimes  been  considered  as  coming 
within  the  law  relative  to  a  public  nuisance, 
causing  damages  to  the  person  In  front  of 
whose  premises  the  road  Is  operated,  and 
who  thereby  sustains  some  special  Injury. 
This  Is  noticeable  In  those  states  in  which 
the  title  to  the  streets  Is  vested  In  the  city, 
and  not  a  mere  easement,  as  in  this  state. 
But  It  may  be  stated  that  suits  in  equity 
by  a  landowner  to  enjoin  the  wrongful  op- 
eration of  a  railroad  upon  bis  land  form  a 
class  by  themselves,  and  in  cases  not  reach- 
ed by  our  railroad  statutes,  if  it  appears 
that  there  has  been  laches  or  delay  on  the 
part  of  the  landowner  in  seeking  injunction, 
and  the  effect  of  the  restraining  order  would 
be  to  sever  and  destroy  existing  property 
of  the  railroad  company,  and  prevent  it  from 
carrying  out  the  charter  duties  it  owes  the 
public,  and  the  damages  to  the  landowner 
are  comparatively  email,  and  the  operation 
of  the  railroad  is  not  Illegal,  except  in  bo 
far  as  the  damages  it  causes  plaintiff,  then 
the  court  will,  by  reason  of  the  plaintlfTs 
laches  and  the  consequence  of  enforcing  his 
demand,  either  close  its  doors  to  the  plaintiff 
and  relegate  him  to  his  legal  remedy,  where 
he  has  one,  or  retain  the  cause  in  equity 
for  compensation  in  lieu  of  an  injunction. 
When  and  under  what  rules  the  court  will 
adopt  the  latt^  course.  Instead  of  the  for- 
mer, does  not  appear  to  be  very  well  settled. 
We  need  not  determine  that  question  in  this 
case.  See,  however,  New  Tork  v.  Pine,  185 
D.  S.  93,  22  Sup.  Ct  592,  46  L.  EM.  820;  Pen- 
rhyn  v.  G.,  etc.,  C!o.,  181  N.  Y.  80,  78  N.  B. 
566;  Penn.  M.  I.  Co.  v.  Austin,  168  U.  S. 
685,  18  Sup.  Ct  223,  42  L.  Ed.  626 ;  Knoth 
T.  Manhattan,  etc,  Ry.  Co.,  187  N.  Y.  243, 
79  N.  E.  1015;  Gelway  v.  Met,  etc.,  Ry.  Co., 
128  K.  T.  132,  28  N.  B.  479,  13  L.  R.  A.  788. 
For  even  if  we  assume  that  the  laches  which 
Is  not  sufficient  to  defeat  plaintiff  in  equity 
and  relegate  him  to  his  action  at  law  may 
still  be  sufficient  to  warrant  the  court  In  de- 
creeing compensatiiHi,  Instead  of  an  Injunc- 
tion, where  the  damages  are  grossly  dispro- 
portionate, and  that  the  instant  case  contains 
all  the  other  elements  requisite  to  warrant 
such  action  of  the  court,  there  are  several 
insuperable  and  distinguishing  considerations 
which  forbid.  In  the  first  place,  the  opera- 
tion of  the  interurban  cars  on  Wells  street 
is  unlawful,  not  only  as  against  the  plain- 
tiffs, whose  private  rights  are  invaded,  but 
as  against  the  public.  The  Interurban  com- 
pany is  not  carrying  out,  but  violating.  Its 
charter  duty  to  the  public  in  so  doing.  Can 
a  court  of  equity,  in  consideration  of  money 
paid  to  the  plaintiffs  in  satisfaction  of  their 
private  wrongs,  license  the  interurban  com- 
pany to  do  that  which  the  law  forbids?  We 
think  not.  Broadbent  v.  Imperial,  etc.,  Co.,  7 
De  G.  M.  &  G.  436 ;  Hennessy  v.  Carmony, 
50  N.  J.  Eq.  61^  25  ,^U.  374;   Swlnhart  v. 


Ry.  Co.,  WJ  Mo.  ^8,  105  S.  W.  1048;  Penn- 
sylvania R.  Co.  V.  Montgomery  Co.,  167  Fa. 
62,  31  Atl.  468,  27  L.  R.  A.  766,  46  Am.  St 
Rep.  669.  "As  to  the  principle  Invoked  that 
a  chancellor  will  refuse  to  enjoin  when  great- 
er injury  will  result  from  granting  than 
from  refusing  an  injunction,  it  is  enough  to 
observe  that  it  has  no  ajj^llcation  where  the 
act  complained  of  Is  In  itself,  as  well  as  in 
its  incidents,  tortious.  In  such  case  it  can- 
not be  said  that  Injury  would  result  from  an 
injunction,  for  no  man  can  complain  that  he 
is  injured  by  being  prevented  from  doing, 
to  the  hurt  of  another,  that  which  he  has  no 
right  to  do.  Nor  can  it  make  the  slightest 
difference  that  the  plaintlfTs  property  is  oft 
Insignificant  value  to  him  as  compared  with 
the  advantages  that  would  accrue  to  the  de- 
fendants from  Its  occupation."  Sullivan  v. 
Steel  Co.,  208  Pa.  540,  556,  67  Aa  1065,  1071, 
66  L.  R.  A.  712. 

When  a  continuous  line  of  railway  is 
sought  to  be  severed  by  Injunction,  and  con- 
tinuity Is  an  essential  element  of  value,  as 
well  as  a  necessity  for  carrying  out  the 
legal  duty  of  the  railroad  to  the  public,  and 
the  operation  of  the  road  is  lawful,  ex- 
cept as  regards  the  private  wrong  to  the 
plaintiff,  a  different  pase  is  presented  than 
where,  as  in  the  case  at  bar,  the  railroad  is 
seeking  to  acquire,  in  violation  of  the  rights 
of  the  plaintiffs,  and  in  disregard  of  its  pub- 
lic duty,  property  beyond  the  terminus  of  its 
authorized  line.  None  of  the  property  of  the 
appellant  will  be  destroyed  by  the  injunction- 
al  decree  appealed  from ;  none  of  its  duties 
to  the  public  Unpaired  by  the  enforcement 
of  this  decree.  It  will  merely  be  restrained 
within  its  legal  powers,  and  the  public  will 
continue  to  possess  and  enjoy  all  that  was 
ever  granted  to  or  expected  of  the  interurban 
company.  The  only  loss  or  damage. to  the 
defendants  will  be  the  loss  of  profits  which 
may  follow  from  a  cessation  of  their  Illegal 
acts,  and  a  return  to  the  methods  of  trans- 
portation contemplated  by  public  law,  and 
the  only  Inconvenience  the  public  can  suffer 
will  be  the  inconvenience  of  observing  the 
law  of  this  state.  If  public  convenience  re- 
quires the  operation  of  interurban  cars  on 
Wells  street,  the  law  points  out  a  way  In 
which  the  public,  through  Its  authorized  rep- 
resentatives, may  acquire  this  right  The 
conlTact  between  the  appellants  is,  like  the 
similar  contracts  in  City  of  Brie  ▼.  BWe  Trac- 
tion Company,  222  Pa.  43,  70  AU.  904,  and 
Aurora  v.  Elgin  Traction  Company,  227  111. 
485,  118  Am.  St  Bep.  284,  81  N.  E.  644,  in- 
valid. It  confers  no  right  upon  either  party 
thereto  to  use,  or  aid  in  using,  the  tracks 
of  the  street  railway  company  on  Wells 
street  for  the  transportation  of  interurban 
cars,  or  for  doing  anything  other  than  a 
street  railway  business.  The  Interurban 
travelers,  like  other  passengers,  must  seek 
their  various  desttaiations  In  the  city  of  Mil- 
waukee as  passengers  alighting  from  the 


Digitized  by 


Google 


30 


128  MOBTHWBSTBRN  BBPOSTBB. 


(Wte. 


terminus  or  atatlons  of  steam  railroads  do 
by  the  usual  conTenlences,  and  this  can  be 
considered  no  public  InconTenlence. 

Another  cognate  difficulty  In  the  way  of 
awarding  compensation  In  Hen  of  an  injunc- 
tion is  Inherent  In  the  situation  presented. 
In  order  to  apply  this  rule  it  Is  necessary 
that  all  damages  to  accrue  to  the  plaintiffs 
from  the  perpetual  operation  of  the  Inter- 
nrban  cars  on  the  street  In  front  of  their 
premises  be  ascertained  and  fixed,  and  upon 
payment  of  this  sum  the  defendants  have 
the  corresponding  right  purchased  ^y  such 
payment  Any  other  disposition  of  the  case 
must  result  In  merely  the  ascertainment  of 
'past  damages  up  to  the  time  of  trial,  and 
throws  the  plalntlfls  back  upon  the  necessity 
of  bringing  numerous  actions  to  recover  for 
the  subsequent  damages  as  fast  as  they  ac- 
crued— ^tlie  rery  thing  they  -were  allowed  to 
come  into  equity  to  avoid.  But  the  assess- 
ment of  all  damages  to  accrue  from  the  per- 
petual operation  of  the  Interurban  cars,  and 
requiring  their  payment  in  lieu  of  an  Injunc- 
tion, would  be  In  legal  effect  to  authorize, 
as  against  the  plaintiffs,  the  operation  of  in- 
terurban cars  upon  this  street  without  con- 
sent of  the  lawfully  constituted  authorities, 
but  with  consent  of  the  court.  This  cannot 
lawfully  be  done. 

Judgment  affirmed. 


KRACZEK  V.   PALK  CO. 
(Supreme  Gonrt  of  Wisconsin.    April  26,  1910., 

1.  EJviDENCK  (J  697*)  — Weight  and  Sufji- 

CIBNCT. 

A  fioding  In  a  special  verdict  contrary  to 
the  direct  and  positive  testimony  of  two  witness- 
es that  an  accident  was  caused  by  a  hoolc  of  a 
chain  catching  on  the  flange  of  a  cope,  and  not 
supported  by  any  evidence  except  the  testimony 
of  a  witness  that  he  meant  to  state  that  the 
hook  was  either  hoolced  in  the  handle  or  caught 
under  the  flange  and  that  he  did  not  know 
which,  was  contrary  to  the  evidence,  and  could 
not  stand. 

lEA.    Note.— For  other   cases,   see   Evidenos, 
Cent  Dig.  S  2449;   Dec  Dig.  !  597.*] 

2.  Maotkb  and  Servant  (J  276*)— Injury  to 
Servant  —  Fellow  Servants  —  Proximate 

Evidence  held  to  show  that  the  proximate 
cause  of  the  injury  to  a  chainman  in  a  foundry, 
employed  to  follow  a  crane  and  hook  chains  into 
objects  that  were  to  be  moved,  and  to  unhook 
the  chains  when  the  movement  was  made,  was 
the  negligence  of  a  fellow  servant  in  handling  a 
chain  of  the  crane  at  the  time  of  the  accident 
precluding  a  recovery. 

[EU.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {g  951,  959,  970;  Dec.  Dig. 
i  276.*] 
8.  Mastkb  and  Sbbtant  ({  213*)— Injury  to 

Servant— AssuKPnoN  of  Risk. 

Where  one  employed  in  a  foundry  as  chain- 
man,  charged  with  the  duty  of  following  a  crane 
and  hooking  the  chains  into  objects  that  were 
to  be  moved,  and  unhooking  the  chains  when 
the  movement  was  made,  knew  that  the  crane 
was  customarily  moved  without  any  signal,  and 
he  worked  for  several  months  without  protest 
because  of  the  failure  of  the  master  to  prescribe 


a  rule  for  the  operation  of  the  crane,  he  assum- 
ed the  risk  of  moving  the  crane  without  signals. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  560;   Dec  Dig.  {  213.*] 

4.  Master  and  Servant  (|  213*)— Injury  to 
Servant— Assumption  or  Risk. 

Where  one  employed  in  a  foundry  bad  been 
employed  in  moving  by  traveling  cranes  copes  3 
feet  wide  and  4  feet  long,  and  had  assumed  the 
risk  of  such  movements  made  without  signals, 
he  assumed  the  risk  of  moving  without  signal  a. 
cope  very  much  larger,  for  the  result  of  an  ac- 
cident resulting  by  the  tipping  of  the  cope  in 
either  case  would  be  the  same  except  that  the 
larger  one  might  produce  a  more  serious  injury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  560;   Dec  Dig.  §  213.*] 

5.  Appeal  and  Error  (J  930*)  —  Retview  — 
Presumptions  —  Special  Verdict  —  Find- 
ings. 

Where  the  evidence  failed  to  show  that  a 
master  was  negligent  in  employing  an  unskilled 
workman  whose  eyesight  was  defective,  a  judg- 
ment for  plaintiff  rendered  on  a  special  verdict 
silent  on  the  issue  of  such  negligence,  could  not 
be  sustained  on  appeal  on  the  assumption  that 
the  court  found  that  the  master  was  negligeut 
in  permitting  such  unskilled  workman  to  operate 
machinery,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  notwithstanding 
St.  1898.  {  2858m,  relating  to  essential  facta 
omitted  from  special  verdicts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cant  Dig.  {  3759;   Dec.  Dig.  {  930.*] 

Appeal  from  Circuit  Court  Milwaukee 
County ;  Warren  D.  Tarrant  Judge. 

Action  by  Frank  M.  Kraczek  against  the 
Falk  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

Action  for  damages  for  personal  injury. 
The  plaintiff  was  employed  as  a  chainman  in 
defendant's  foundry,  and  had  been  so  employ- 
ed for  five  or  six  months  before  be  was  in- 
jured. There  were  a  number  of  cranes  used 
In  the  foundry  that  were  operated  by  elec- 
tricity and  that  ran  on  tracks  above  the  floor 
upon  which  the  work  of  molding  was  carried 
on.  These  cranes  were  used  to  convey  buck- 
ets containing  molten  metal  from  one  part  of 
the  factory  to  another  and  to  convey  the 
empty  buckets  after  the  iron  was  poured  into 
the  molds  or  flasks,  and  also  to  move  the 
"flasks,"  "copes,"  and  "drags"  from  place  to 
place.  The  top  part  of  a  mold  or  flask  is 
called  a  "cope"  and  the  bottom  part  the 
"drag."  The  hoisting  cable  was  fastened  to  a 
stationary  shleve  at  the  top  and  ran  through 
to  a  lower  shleve,  which  hoisted  up  and  down 
with  the  cable.  At  the  bottom  of  the  lower 
shleve  there  was  a  hook  to  which  four  chains 
were  attached,  each  having  a  book  at  the 
lower  end.  The  copes  had  four  handles  at- 
tached thereto.  Into  which  the  hooks  were 
Inserted  when  it  was  desired  to  elevate  or 
move  them.  The  crew  appears  to  have  con- 
sisted of  six  men;  the  craneman  who  oper- 
ated the  crane,  the  molder,  who  appears  to 
be  the  party  under  whose  supervision  opera- 
tions were  carried  on,  and  four  chalnmen, 
whose  work  consisted  in  following  the  crane 

•For  otb«r  cases  so*  sun*  toplo  and  sacUon  NUMBBR  in  Dec.  A  Am.  Dlxi.  1907  &  date,  *  Raportwr  Index** 
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and  hotting  the  chaliw  Into  objects  that  were 
to  be  moved,  and  nnbooklng  the  chains  when 
the  movement  was  made.  On  the  day  of  the 
accident  a  large  cope  12  In  length  by  10  feet 
In  width,  and  weighing  about  0  tons,  had 
been  removed  from  a  mold  and  set  upon  sup- 
ports abont  4  or  4%  feet  from  the  floor.  It 
was  not  convenient  for  the  plaintiff  to  handle 
his  chain  from  the  position  in  which  he  was 
when  the  cope  was  pat  in  place,  and  the  mold- 
«:  In  charge  of  the  work  attended  to  one  of 
the  chains  in  his  stead.  After  the  chains 
were  unhooked  from  the  bandies,  the  crane- 
man  started  to  move  his  crane  away  and  one 
of  the  chains  caught  on  the  flange  of  the  cope 
and  tipped  the  same  oS  its  supports  so  that 
it  struck  the  plaintiff  and  broke  both  of  his 


'Nomeroas  acts  of  negligence  on  the  part  of 
the  defendant  were  alleged  in  the  complaint 
Bat  one  was  submitted  to  the  jury  for  con- 
sideration, the  conrt  evidently  being  of  the 
opinion  that  the  evidence  did  not  warrant  the 
sabmisslon  of  any  other.  Such  negligence 
consisted  In  the  failure  of  the  defendant  to 
promulgate  proper  rales  governing  the  move- 
ment of  cranes,  to  the  end  that  the  same 
might  not  be  moved  without  some  proper  sig- 
nal or  warning.  The  name  of  the  chalnman 
who  i>ad  charge  of  the  -chain  that  caused 
the  cope  to  Up  over  was  George  White,  and 
he  was  stationed  at  the  southwest  comer  of 
the  cope. 

The  Jury  found  (1)  that  the  defendant  neg- 
ligently failed  to  promulgate  proper  rules  and 
regulations  for  the  operation  of  the  crane,  by 
the  movement  of  which  the  plaintiff  was  in- 
Jnred;  (2)  that  the  failure  to  promulgate 
such  rules  was  the  proximate  cause  of  the 
plaintiff's  Injury;  (3)  that  the  cope  was  not 
eansed  to  tip  by  reason  of  the  hook  of  the 
chain  at  the  southwest  comer  of  the  cope 
catching  nnder  the  upper  flange  of  the  cope ; 
(4)  that  the  molder,  George  White,  did  not 
handle  his  hook  In  a  negligent  manner;  (5) 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence;  (6)  that  the  plaintiff  was 
damaged  in  the  sum  of  $6,500. .  From  a  Judg- 
ment entered  on  such  verdict  the  defendant 
aroealB. 

Doe  &  Ballhom,  for  appellant  W.  H.  Tim- 
lin, Jr.  (Olicksman,  Gold  &  Corrigan,  of  coun- 
sel), for  respondent 

BARNBS,  J.  (after  stating  the  facts  as 
above).  The  third  and  fourth  flndings  made 
by  the  Jury  are  contrary  to  the  direct  and 
positive  evidence  of  at  least  two  witnesses, 
and  are  not  supported  by  any  evidence  what- 
ever. It  is  true  that  the  plaintiff,  after  tes- 
tifying two  or  three  times  that  he  did  not 
know  whether  the  hook  at  the  southwest  cor- 
ner of  the  cope  was  caught  in  the  handle  or 
whether  it  had  been  removed  therefrom  and 
caught  on  the  flange  of  the  cope  after  the 
crane  started  to  move,  did  say  on  redirect  ex- 
amination that  the  hook  was  caught  in  the 


handle.  On  recross-ezaminatlon  he  esplain- 
ed  his  apparently  inconsistent  statements  by 
saying  that  what  he  meant  was  that  the  hook 
was  either  hooked  In  the  handle  or  caught 
under  the  flange,  and  that  he  did  not  know 
which.  Clearly,  this  evidence  raised  no  Is- 
sue as  against  that  of  the  chalnman,  George 
White,  who  had  hold  of  the  chain,  and  who 
testified  positively  that  the  hook  had  been  re- 
moved from  the  handle  and  tipped  the  cope 
over  by  catching  on  the  flange.  The  crane- 
man  corroborated  White's  evidence.  The  evi- 
dence is  Just  as  conclusive  that  White  was 
negligent  in  permitting  bis  hook  to  come  in 
contact  with  the  flange.  The  only  duty  the 
chalnman  had  was  to  follow  the  crane  and 
hook  the  chains  into  objects  that  were  to  be 
moved,  and  unhook  them  when  the  movement 
was  made.  In  reference  to  this  matter,  the 
plaintiff  testified:  "The  chainman's  duties 
consist  in  making  hitches  for  the  crane ;  that 
is,  in  Utchlng  the  hooks  of  these  four  chains 
or  any  other  chains  that  the  crane  carried, 
and  unhitching.  That  is  substantially  all  the 
chalnman  has  to  do ;  that  is,  what  is  called 
In  the  foundry  to  follow  the  crane.  And  that 
was  my  work.  ♦  ♦  *  I  knew,  and  every- 
body else  knew,  the  chains  had  got  to  be  kept 
away  or  held  away  from  the  cope  when  the 
cope  was  moved.  •  *  ♦  If  the  hooks  were 
not  held  away  from  the  cope  they  would 
come  right  down  against  It,  of  their  own 
weight,  because  they  hung  in  the  middle  over 
it  *  *  •  In  handling  those  heavy  copes 
and  flasks,  it  was  part  of  the  duty  of  the 
chainmen,  of  whom  I  was  one,  when  the 
hooks  were  unhooked  from  the  flask,  to  hold 
them  away,  and  keep  them  away  until  the 
crane  lifted  them  above  the  thing  that  was 
to  be  lifted  or  had  beoi  lifted.  That  Is  one 
thing  the  chainmen  are  for.  *  *  *  I  knew 
enough  to  keep  the  chain  away  from  any- 
thing. I  knew,  and  any  man  who  had  ex- 
perience in  the  handling  of  those  molds  knew, 
that  It  was  the  business  and  duty  of  the  men 
that  unhitched  the  chains  to  keep  them  away 
from  the  cope,  if  it  was  a  cope,  until  the 
hoist  had  cleared  the  weight.  •  *  *  It 
was  the  business  of  the  chalnman  or  anybody 
that  was  acting  as  chalnman,  in  unhooking 
that  cope  or  any  similar  weight  that  was  lift- 
ed up,  to  hold  the  chains  away  antil  the  crane 
would  move  clear.  •  *  *  A  man  could  not 
very  well  work  there  without  knowing  that 
*  *  *  It  was  done  every  day  a  good  many 
times."  George  White,  the  chalnman,  whose 
chain  caught  in  the  flange  of  the  cope  and 
tipped  it  over,  had  been  working  in  the  foun- 
dry abont  five  months  before  the  accident 
happened,  and  testified  substantially  to  the 
same  effect  Although  not  with  so  much  detail. 
No  reason  is  given  or  shown  why  he  did  not 
perform  his  duty  and  keep  the  hook  away 
from  the  cope  until  it  cleared  the  flange. 
There  is  no  evidence  in  the  case  that  either 
quallfles  or  contradicts  that  detailed.  The 
chalnman  White  was  a  fellow  servant  of  the 
plaintiff.    That  the  cause  of  the  overturning 
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ot  the  cope  was  the  negligence  of  White  would 
seem  to  be  conclnalTely  established.  That 
such  negligence  was  the  proximate  cause  of 
the  Injury  would  also  seem  to  follow  as  a 
necessary  legal  Inference. 

But  there  is  another  conclusive  reason 
why  plaintiff  cannot  recorer.  He  had  work- 
ed In  the  foundry  five  or  six  months  before 
the  accident  happened.  The  negligence  which 
the  jury  found  was  imputable  to  the  de- 
fendant was  its  failure  to  promulgate  prop- 
er rules  and  regulations  for  the  operation 
of  the  crane.  The  testimony  to  support  this 
finding  tended  to  show  that  It  was  the  de- 
fendant's duty  to  promulgate  a  rifle  requir- 
ing a  signal  to  be  given  before  the  crane 
was  moved.  The  plalntifC,  according  to  his 
own  evidence,  knew  that  the  crane  was  cus- 
tomarily moved  without  any  signal.  After 
testifying  that  he  did  not  see  or  hear  any 
one  around  the  cope  give  a  signal  .to  the 
craneman  on  the  morning  of  the  accident, 
he  said:  "So  far  as  I  know,  there  never  was 
any  signal  given  to  him  at  all.  I  did  not 
know  of  any  rules  in  that  shop.  It  looked 
strange  that  no  signals  were  given.  I 
thought  so  at  the  time.  The  reason  I  didn't 
say  something  about  it  was  because  they 
been  always  doing  that,  and  It  would  not 
do  me  any  good  to  make  a  complaint  about 
it — one  man.  •  •  ♦  They  may  have  giv- 
en signals  to  the  craneman,  but  not  that  I 
saw.  So  that  all  the  time  I  was  there  I 
never  saw  a  molder  give  a  signal  to  the 
craneman.  That  is  true.  I  didn't  hear  a 
molder  give  a  signal  to  the  craneman  about 
moving  the  crane.  The  molder  did  once  In 
a  while  give  a  signal  to  the  craneman— once 
In  a  great  while.  I  heard  It,  but  I  don't 
know  of  any  sigrnals  to  be  given.  Once  in  a 
while  I  beard  the  molders  signal  to  the 
craneman  how  to  move.  I  don't  know  how 
many  times  in  the  six  months.  Sometimes 
when  I  was  there  I  did  not  hear  a  signal 
for  a  day  or  two.  I  don't  know  how  many 
times  during  the  six  mondis  that  I  saw  or 
heard  a  molder  signal  to  the  craneman  what 
to  do.  Maybe  a  thousand  times — ^for  all  my 
part  it  could  be  more,  but  not  that  I  would 
know.  Some  days  I  seen  them,  and  maybe  I 
heard  them,  and  some  days  I  did  not  see  any 
signals  in  there  at  all.  Some  days  I  worked 
all  day  and  never  heard  or  saw  a  molder  give 
a  signal  to  the  craneman."  It  would  appear 
from  this  testimony  that  the  plaintiff  knew 
that,  customarily,  signals  were  not  given, 
and  that,  with  knowledge  of  this  fact,  be 
worked  for  several  months  without  any  pro- 
test. If  the  hazard  of  moving  the  crane 
without  signals  was  one  which  he  could  as- 
sume. It  seems  clear  that  he  diet  assume  It, 
and  that  such  a.  hazard  may  be  assumed 
hardly  admits  of  doubt  Portance  ▼.  Lehigh 
Valley  Coal  Co.,  101  Wis.  674,  681,  77  N.  W. 
875,  TO  Am.  St.  Rep.  032;  Bain  y.  Ry.  Co., 
120  Wis.  412,  422.  98  N.  W.  241;  Glorczak 
v.  Northwestern  Fuel  Co.,  125  N.  W.  436. 

Oounsd  for  the  respondent  seek  to  avoid 


such  a  conclusion  by  aaa^ting  that  the  chaiv 
acter  of  the  work  that  was  being  done  when 
the  accident  happened  was  different  from 
that  at  which  the  plaintiff  had  been   em- 
ployed before,  and  that  therefore  it  should 
not  be  held  that  he  assumed  the  hazard  to 
which  he  was  subjected  on  this  particular 
occasion.     In  reference  to  this  matter,  the 
plaintiff  gave  the  only  testimony  that  was 
offered.    He  said:   "Most  of  the  time  I  had 
been  there  I  had  been  a  chalnman  following 
the  crane.    That  was  about  six  months.     I 
had  seen  handled  copes  like  these  or  parts 
of   heavy   glass   hundreds   of   times   during 
that  six  months,  and  have  taken  part  in  it 
as  a  chalnman  a  good  many  times — almost 
dally.    •    •    •    I  did  not  work  around  large 
molds  like  the  one  we  are  talking  about. 
That  is  when  I  was  working  on  Uttle  stuff. 
As  much  as  I  remember,  that  was  the  only 
time  that  I  ever  handled  a  big  mold  like  that 
— a  big  cope — otherwise  I  always  handled 
more  small  stuff.    I  never  worked  around  a 
big  cope  before  In  that  shop.     Before  that 
day,  the  largest  cope  or  flask  that  was  lifted 
that  I  worked  upon  as  a  chalnman  was  may- 
be three  feet  wide  or  four  feet  long  or  so. 
That  was  lifted  by  the  crane.     I  was  not 
there  when  there  was  a  big  cope  lifted.    I 
say  I  never  was  near  a  big  cope  like  that. 
I  was  always  In  the  place  where  it  was 
poured  off.    When  I  was  acting  as  a  chain- 
man  it  was  only  for  the  purpose  of  hitch- 
ing and  unhitching  chains.    When  I  hitched 
or  unhitched  a  chain  on  a  fiask  or  cope,  it 
was  for  the  purpose  of  raising  or  lowering 
it    I  have  done  that  before  the  day  I  was 
hurt  In  that  foundry.    I  had  done  It  a  great 
many  times,  hitched  on  the  chains  to  copes 
or  parts  of  flasks  for  the  crane  to  lift    I 
hadn't  done  chain  work  before  with  the 
molds.    That  was  the  flrst  time  I  ever  acted 
as  a  chalnman  on  a  mold." 

The  sum  and  substance  of  this  testimony 
is  that,  while  he  had  assisted  in  the  opera- 
tion of  moving  copes  by  means-  of  a  crane  a 
great  many  times,  he  had  never  before  as- 
sisted In  moving  a  cope  as  large  as  the  one 
In  question.  There  is  no  Intimation  that 
the  movement  was  conducted  In  any  differ- 
ent manner,  or  that  there  was  any  more  dan- 
ger to  be  apprehended  from  moving  the 
large  cope  than  there  would  be  In  moving  a 
smaller  one,  except  that  If  the  large  cope 
were  tipped  over  Its  weight  in  falling  would 
be  greater  than  a  smaller  one,  and  therefore 
it  might  produce  a  more  serious  Injury.  But 
plaintiff  had  assisted  in  handling  copes  three 
feet  wide  and  four  feet  long,  or  such  a  mat- 
ter, that  were  moved  by  the  traveling  cranes. 
It  is  manifest  that  the  result  of  tipping  such 
a  cope  or  mold  on  an  employe  wonid  be 
serious,  and  that  the  mere  fact  that  the  one 
which  was  being  handled  at  the  time  of  the 
accident  was  larger  and  heavier  than  those 
at  which  the  plaintiff  had  usually  worked 
did  not  materially  change  his  situation. 

It  is  suggested  that  there  was  evidence 
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tending  to  show  that  «h«  crane  vaa  not  only 
operated  by  an  unskilled  workman,  but  also 
by  one  whose  sight  was  defectlre,  and  that 
we  most  assume,  In  support  of  the  judgment, 
that  the  court  found  the  defendant  negligent 
hi  permitting  one  of  its  cranes  to  be  op- 
erated by  such  an  employe,  and  also  that 
such  negligence  was  the  proximate  canse 
of  the  injury.  Section  2858m,  St  1898,  as 
added  by  Laws  1007,  c  346.  An  examina- 
tion of  the  record  convinces  us  that  the  evi- 
dence falls  to  show  that  the  defendant  was 
ne^lgent  In  this  regard,  and  we  entertain  no 
donbt  that  the  reason  the  court  did  not 
submit  a  question  to  the  jury  covering  such 
allured  negligence  was  because  it  was  satis- 
fled  that  there  was  no  evidence  in  the  case 
warranting  such  a  submission. 

It  Is  nnnecessary  to  consider  the  other 
errors  assigned.  The  court  sbould  have 
granted  the  motion  of  the  defendant  to 
change  the  answer  to  certain  questions  in 
the  special  verdict  and  for  Judgment  on  the 
verdict  as  corrected. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  complaint 

TIMLIX,  J.,  took  no  part 

BEILPDSS  V.  STATE. 

(Sapreme  Court  of  Wisconsin.    April  26,  1910.) 

•L  Parent  awd  Child  (S  17*)— Abandokuent 
—Prosecutions— Defenses. 

If  a  husband  bad  the  ability  to  earn  the 
means  of  snpi^orting  his  children,  his  offer  to 
support  them  if  his  wife  would  surrender  them 
to  bis  custody  did  not  relieve  him  of  responsi- 
bility for  their  support,  tboujh  his  wife  improp- 
erl;  detained  them. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  }  176;  Dec.  Dig.  {  17.*] 

2.  Criwnai,  Law  ({  1172*)— Harmless  Er- 
ror. 

Appellant  cannot  complain  that  the  trial 
court  reviewed  the  evidence  more  than  was  ad- 
visable in  its  instructions,  if  it  correctly  stated 
the  evidence  therein. 

[Ed.  Note.— !\)r  other  cases,  see  Criminal  Law, 
Dec  Dig.  I  1172.*] 

8.  Obiminal  Law  (J  730*)  —  Argduents  of 
ConNSEt,— Action  of  Court. 

Where  the  district  attorney  denied  making 
the  improper  statements  in  argument  attributed 
to  him  by  accused's  attorney,  and  the  court 
instructed  the  jury  to  disregard  the  alleged  im- 
proper statements,  if  they  had  been  made,  there 
was  no  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  1683 ;  Dec.  Dig.  {  730.*] 

Error  to  Clark  Connty  •Court;  Oscar  W. 
Scboengartb,  Judge. 

Arthnr  3.  Bellfnss  was  convicted  of  aban- 
doning tab  wife  and  children,  and  he  brings 
error.    Affirmed. 

Geo.  B.  Farkhill,  for  plaintiff  in  error.  F. 
L.  Gilbert,  Atty.  Gen.,  and  Emery  W.  Cros- 
by, Dlst  Atty.,  for  the  State. 


BARNES,  J.  The  plaintiff  In  error,  herein- 
after called  the  defendant,  was  convicted  un- 
der section  45a7c,  St  1898,  as  amended  by 
chapter  131,  Laws  1905,  of  the  offense  of 
abandoning  bis  wife  and  two  minor  children. 
Such  of  the  errors  assigned  as  merit  consid-. 
eratlon  will  be  discussed  In  the  order  in 
which  they  were  presented  to  the  court 

1.  It  is  contended  that  the  court  erred  In 
giving  the  following  instruction  to  the  Jury: 
"If  you  find  that  the  defendant  has  sufficieut 
ability  to  maintain  or  to  earn  the  means 
with  which  to  support  the  children,  bis  offer 
to  support  them  on  their  surrender  to  his 
custody  by  the  wife  does  not  relieve  him 
from  liability  for  their  support,  even'  If  they 
are  Improperly  detained  from  him  by  the 
wife,  since  he  can  obtain  custody  of  them. 
If  entitled  to  It,  by  appropriate  legal  proceed- 
ings." Facts  were  proven  on  the  trial  to 
which  the  Instruction  was  api)llcable.  It 
seems  to  be  entirely  in  harmony  with  what 
la  said  In  ZUley  v.  Dnnwlddle,  OS  Wis.  428, 
74  N.  W.  126,  40  L.  B.  A.  579,  67  Am.  St 
Rep.  820,  and  we  entertain  no  doubt  that  the 
Instruction  is  good  law.  The  elder  of  the 
children  was  under  the  age  of  four  years  at 
the  time  of  the  trial.  The  younger  was  less 
than  two  years  of  age.  The  children  should 
not  be  permitted  to  suffer  even  If  the  circum- 
stances were  such  that  the  father  might  have 
been  able  to  procure  their  custody  in  a  legal 
way.  He  should  either  resort  to  his  legal 
rights  or  suffer  the  consequences  which  the 
law  very  properly  imposes  upon  him. 

2.  it  is  next  urged  that  the  court  erred.  In 
that  in  his  charge  he  misstated  the  evidence 
to  the  prejudice  of  the  defendant  The  conrt 
reviewed  the  evidence  at  much  greater  length 
than  was  necessary  or  perhaps  advisable. 
The  defendant  cannot  complain  of  this  so 
long  as  the  evidence  was  stated  correctly. 
His  requested  instructions  covered  eight  or 
ten  pages  of  typewritten  matter,  and  review- 
ed the  evidence  with  much  detail.  The  court 
in  delivering  his  charge  inadvertently  made 
two  misstatements  of  what  the  evidence  tend- 
ed to  prove.  His  attention  was  promptly 
called  to  such  errors  by  the  counsel  in  the 
case.  The  action  of  the  court  in  reference  to 
the  mistakes  made  was  such  as  to  leave  no 
doubt  In  our  minds  that  the  errors  were 
corrected,  and  that  the  statements  complain- 
ed of  could  not  have  influenced  the  Juty,  par- 
ticularly In  view  of  the  fact  that  counsel  on 
both  sides  were  agreed  that  the  facts  stated 
by  the  court,  and  in  reference  to  which  com- 
plaint Is  made,  were  not  warranted  by  the 
evidence.  Neither  do  we  regard  the  alleged 
misstatement  as  being  sufficiently  prejudicial 
to  warrant  a  reversal  of  the  judgment 

3.  It  Is  urged  that  the  judgment  should  be 
reversed  because  of  Improper  argument  to 
the  jury  by  the  district  attorney.  The  latter 
denied  making  the  statement  attributed  to 
him  by  the  defendant's  connsel.    The  court 
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did  not  know  whether  he  made  It  or  not,  but 
Instructed  the  Jury  to  disregard  it  If  It  had 
be«i  made.  We  fall  to  see  where  the  record 
presents  any  error  In  this  regard,  or  where 
there  la  any  exception  to  raise  the  aUeged 
error. 

4.  It  is  also  argued  that  a  verdict  should 
have  been  directed  because  of  the  failure  of 
the  proof  to  show  that  an  offense  had  been 
committed.  We  have  examined  the  evidence, 
and  feel  satisfied  that  It  was  ample  to  war- 
rant a  conviction. 

iSi.  Of  the  two  remaining  errors  argued  one 
Is  not  well  assigned,  and  the  other  is  not  well 
taken,  jind  calls  for  no  discussion. 

Judgment  affirmed. 


MARINER  et  al.  v.  OCONTO  LAND  CO. 
(Sopieme  Coart  of  Wisconsin.    April  26,  191(X) 

1.  Public  Lards  (|  «2»)— Gbaht  to  Statb— 

CONSTBUCTIOR— TIKE  OF  TakIRO  EFFECT. 

A  grant  of  lands  to  the  state  by  Act  Cong. 
May  S,  1864,  c.  80,  13  Stat  66,  the  language 
whereof  being  "there  be,  and  hereby  is,  grant- 
ed to  the  state,"  etc.,  was  in  prtesentl,  leaving 
nothing  to  be  done  to  pass  title  in  trust  exceijt 
to  segregate  the  lands  from  the  general  public 
domain  by  due  selection  and  certification. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  f   62.»J 

2.  Public  Lardb  (J  62*)  —  Fbdebai.  Land 
Obart— When  Title  Passes. 

The  intent  of  all  the  national  land  grant 
acts  was  that,  on  acceptance,  title  should  pass 
to  grantees  as  of  the  date  of  the  act,  subject 
only  to  exceptions  as  to  claims  to  lands  accruing 
8ut«equent  thereto,  and  before  identification  of 
the  particular  lands  granted. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §  214 ;   Dec.  Dig.  t  62.*] 

3.  Taxation   (8   5*)— Public  Lard  Gbahi— 
Wher  Title  Passes  fob  Taxation. 

Title  to  public  land  granted  to  the  state  for 
a  particular  purpose,  aaaregranted  by  the  state 
for  the  purpose  of  tne  trust,  passes  to  the  gran- 
tee as  soon  as  It  is  earned,  and  that  fact  is 
duly  determined,  and  from  such  date  the  lands 
are  subject  to  .the  taxing  laws  of  the  state, 
whether  the  legal  title  shall  have  in  form  passed 
by  patent  from  the  state  or  general  government 
or  not. 

[Ed.    Note.— For  other   cases,    see   Taxation, 
Cent.  Dig.  IS  31-44;  Dec.  Dig.  §  5.*] 

4.  Taxation   (|  5*)- Public   Lard  CtBart— 
Wher  Title  Passes  fob  Taxatior. 

Laws  1868,  c.  105,  authorizing  a  contract 
for  the  construction  of  a  breakwater  and  harbor 
at  the  head  of  Sturgeon  Bay,  to  be  paid  for  in 
public  lands,  provided  that  the  "said  lands  shall 
be  patented,''  etc.,  "to  the  said  company,  whidi 
shall  stand  seised  and  possessed  of  all  said  lands, 
as  fully  as  the  state  can  convey  the  same,  and 
free  from  any  tax  for  the  term  of  ten  years,  if 
so  long  held  by  the  said  company."  Held,  that 
this  did  not  negative  an  intent  in  the  law  to 
grant  the  lands  m  pnesenti  as  soon  as  they  were 
earned,  and  that  fact  was  duly  determined,  and 
did  not  postpone  the  vesting  of  a  disposable 
interest  in  the  lands  in  the  company,  or  the 
passing  of  title  to  it  for  the  purpose  of  taxation, 
till  conveyance  of  the  legal  title  by  patent 

[EM.    Note.— For   other   cases,    see  Taxation, 
Cent.  Dig.  88  31-44 ;  Dec.  Dig.  8  5.*] 


5.  Deeds  (8  128*)  —  Constbuctiok— Irtkbest 
Oorvkted— Baboaut  and  Saub. 

A  deed,  by  which  a  company  conveyed  cer- 
tain public  lands  earned  by  the  construction  of  a 
public  improTement  contained  language  to  the 
effect  that  it  bargained,  granted,  sold,  assigned, 
and  quitclaimed  all  its  rights,  title,  and  interest 
in  and  to  said  real  estate  described,  and  all  its 
rights,  title,  and  Interest  which  it  then  had,  or 
might  thereafter  acquire  to  select  and  have  pat- 
ented to  it  other  lands  in  lieu  thereof.  Held, 
that  this  was  a  plain  deed  of  bargain  and  sale 
without  covenan^,  and  that  the  company  there- 
by parted  with  all  its  interest  in  the  land,  and 
not  merely  with  its  rights  to  obtain  the  same. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  88  344-874,  41»'4SS;   Dee.  Dig.  I  128.*] 

6.  Taxation  (8  6*)— Public  Imrdb. 

No  tax  can  be  imposed  on  lands  while  they 
remain  the  property  oi  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  81-44;  Dec.  Dig.  |  5.*] 

7.  Taxation  (8  6*)— Public  Lands. 

No  tax  can  be  Imposec  on  public  lands 
granted  to  the  state  in  trust  for  works  of  inter- 
nal improvement,  and  as  to  which  the  trust  has 
not  been  executed,  but  when  the  trust  is  execut- 
ed and  the  lands  earned,  a  tax  may  be  imposed, 
though  patents  therefor  which  are  due  have  not 
been  issued. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  31-44;  Dec.  Dig.  8  B.*l 

8.  CouBTB   (8  88*)— Pbevioub  Decisions   as 

CORTBOLLINO— RXTLES  OP  Pbo*EBTT. 

A  decision  of  the  Supreme  Court  a  quarter 
of  a  century  ago  as  to  the  exemption  of  land 
from  taxation,  recently  affirmed  oy  the  same 
court,  is  a  rule  of  property  which  cannot  be 
departed  from. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8§  330-339;   Dec.  Dig.  8  93.*] 

Appeal  from  Circuit  Court,  Fond  du  Lac 
County ;  Chester  A.  Fowler,  Judge. 

Action  by  Ephralm  Mariner  and  others 
against  the  Oconto  Land  Company.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Action  to  quiet  title. 

The  cause  Involved  the  validity  of  certain 
tax  deeds.  Such  validity  turned  on  whether 
the  lands  were  subject  to  taxation  for  the 
years  the  taxes  on  which  the  deeds  were  bas- 
ed were  levied.  The  lands  and  others  hav- 
ing been  granted  to  the  state  by  the  gen- 
eral government  In  trust  for  a  particular 
purpose  and  duly  selected  and  segregated 
from  the  public  domain,  a  contract  to  exe- 
cute such  purpose  was  made  by  It  with  the 
Sturgeon  Bay  &  Lake  Michigan  Ship  Canal 
&  Harbor  Company,  under  authority  of 
chapter  105,  Laws  1868.  Such  purpose  was 
to  secure  the  construction  of  a  breakwater 
and  harbor  at  the  head  of  Sturgeon  Bay,  in 
the  county  of  Door,  to  connect  the  waters 
of  Green  Bay  with  Lake  Michigan.  Pursu- 
ant to  such  contract  It  was  provided  that 
upon  the  completion  of  specified  portions  of 
the  work  to  the  satisfaction  of  the  Governor 
he  should  certify  the  same  to  the  company, 
specifying  the  proportion  of  lands  earned  to 
the  company,  and  deposit  a  copy  of  his  cer- 
tificate   In    the   office   of   the    Secretary    of 
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State,  and  thereupon  that  the  Commisslon- 
ere  of  School  and  University  Lands  should 
patent  to  the  company  snch  portion  aa  se- 
lected hy  it  and  that  it  should  be  privileged 
to  B^I  and  convey  the  same,  and  upon  the 
entire  work  contemplated  being  completed 
and  duly  certified  to  the  Govomor  and  ap- 
proved by  him,  he  should  certify  the  fact  to 
the  company  and  deposit  a  copy  of  his  cer- 
tiflcate  in  the  office  of  the  Secretary  of  State 
and  then  that  the  remainder  of  the  granted 
lands  should  be  patented  to  the  company  by 
such  commissioners  with  effect,  as  follows: 

"Which  shall  stand  seized  and  possessed 
of  all  said  lands  as  fully  as  the  state  can 
convey  the  same,  and  free  from  any  tax  for 
the  term  of  ten  years,  if  so  long  held  by  the 
said  company  and  the  said  company  shall 
use  due  diligence  In  disposing  of  said  lands 
at  a  fair  and  equitable  price,  and  they  shall 
not  be  held  by  said  company  for  speculation, 
and  whoi  sold  by  said  company,  they  shall 
be  subject  to  taxation;  provided,  that  previ- 
ous to  the  issue  of  a  patent  therefor  or  for 
any  of  said  lands,  said  company  shall  reim- 
burse the  state  for  all  expenses  Incurred  on 
account  of  the  same." 

All  conditions  precedent  to  finally  dosing 
ap  the  relations  between  the  state  and  the 
company  by  issuance  of  the  last  patents 
were  satisfied  December  5, 1881,  and  the  com- 
pany was  then  and  continuously  thereafter 
entitled  to  have  such  patents  issued  to  it  or 
its  grantees,  till  they  were  finally  issued. 
Nevertheless  patents  to  2,000  acres  of  lands, 
including  the  particular  lands  In  dispute, 
were  not  issued  till  June,  1901,  because  of 
an  unfounded  adverse  claim  of  the  state  that 
they  belonged  to  It  under  the  federal  swamp 
laud  grant,  notwithstanding  they  had  been 
segregated  from  the  public  domain  and  cer- 
tified to  It  for  the  particular  purpose  covered 
by  the  contract  aforesaid.  In  the  meantime 
the  company,  subsequent  to  final  completion 
of  its  work  and  It  becoming  entitled  to  pat- 
ents as  aforesaid,  sold  said  lands,  with  all 
others  earned  by  It  under  the  contract  and 
patented  to  but  undisposed  of  by  it,  to  Elpbra- 
Im  Mariner  and  Ouldo  Pfister,  as  trustees, 
conveying  the  patented  lands  by  warranty 
deed,  and  the  lands  to  which  those  In  suit 
belonged  by  quitclaim  deed,  as  Indicated  by 
the  following  language  of  the  conveyance: 

"Has  granted,  bargained,  sold  and  assign- 
ed and  quitclaimed  and  by  these  presents 
does  grant,  bargain,  sell,  assign  and  quit- 
claim unto  the  said  party  of  the  second  part, 
all  its  right,  title  and  Interest  in  and  to  the 
f<^owlng  described  real  estate  and  all  its 
right  title  and  Interest  which  It  now  has, 
or  may  thereafter  acquire,  to  select  and  have 
patented  to  it  (should  the  title  to  said  par- 
ty of  the  first  part  fall)  other  lands  of  the 
United  States  In  lieu  thereof. 

Prior  to  the  Issuance  of  patents  to  the 
lands  the  full  equitable  title  thereto  and 
Ti$bt  to  receive  such  patents  became  vested 
in  plalntitta  and  the  patents  were  issued  ac- 


cordingly June  7,  1901.  During  the  period 
intervening  between  the  time  wh«i  said 
lands  were  earned  by  the  company,  as  afore- 
said, and  June  7th,  patents  therefor  were 
wrongfully  withheld  by  the  state  by  reason 
of  Its  unfounded  but  good  faith  claim  before 
indicated. 

For  the  purpose  of  taxation  the  quitclaim- 
ed lands  were  treated  as  subject  thereto  from 
and  after  the  time  they  were  deeded  by  the 
canal  company  as  aforesaid.  The  taxes  lev- 
ied thereon  for  the  years  1882,  1883,  1885 
and  1887,  were  not  paid  and  in  due  course 
and  form  tax  titles  of  such  lands,  based  on 
the  taxes  for  such  years  were  perfected  and 
by  conveyances  In  due  form  vested  of  record 
in  the  defendant  In  the  situation  stated, — 
the  patent  title  to  the  lands  In  appellants 
and  acquired  subsequent  to  the  levy  of  the 
taxes  which  were  Imposed  thereafter  the 
full  equitable  title  had  passed  under  the 
contract  as  aforesaid,  and  the  tax  titles,  as 
indicated,  in  the  respondent,  and  circum- 
stances existing  rendering  appellants  com- 
petent to  test  the  validity  of  such  tax  titles 
by  an  action  against  respondent  to  quiet 
title, — this  suit  was  commenced.  The  trial 
court  held  as  matter  of  law  that  the  lands 
were  taxable  for  the  years  the  taxes  were 
levied,  upon  which  the  tax  titles  were  based, 
and  that  respondent  was  the  owner  of  the 
lands  by  virtue  of  such  titles,  and  rendered 
Judgment  In  Its  favor  accordingly. 

Hooper  St  Hooper  (EX  Mariner,  of  counsel), 
for  appellants.  Greene,  Fairchlld,  North  & 
Parker,  for  respondent 

MABSHALL,  J.  (after  stating  the  facts  as 
above).  It  Is  conceded  that  the  federal  act 
was  a  grant  of  lands  In  prsesentl,  the  language 
thereof  being:  "There  be  and  hereby  is  grant- 
ed to  fflie  state,"  etc.,  leaving  nothing  to  be 
done  to  pass  the  title,  in  trust  except  to  seg- 
regate the  lands  from  the  general  public  do- 
main by  due  selection  and  certification,  which 
was  done.  Thus  far  the  law  is  firmly  set- 
tled by  many  federal  and  state  decisions. 
Wisconsin  Central  Railroad  Company  v.  Price 
County,  133  U.  S.  496,  10  Sup.  Ct  341,  33 
L.  Ed.  687;  St  Paul  &  Pacific  Railroad 
Company  v.  Northern  Pacific  R.  R.  Co.,  139 
U.  S.  1,  11  Sup.  Ct  389,  35  L.  Ed.  77;  Unit- 
ed States  V.  Southern  Pac,  R.  Co.,  146  U.  S. 
570, 13  Sup.  Ct  152,  36  L.  Ed.  1091;  Wiscon- 
sin Central  Railroad  Company  v.  Price  Coun- 
ty, 64  Wis.  579,  26  N.  W.  93;  Chi.,  St.  P.,  M. 
&  O.  Ry.  Co.  V.  Douglas  County  et  al.,  134 
Wis.  197,  114  N.  W.  511,  14  L  R.  A.  (N.  S.) 
1074.  In  these  and  many  other  decisions  it  is 
held  expressly,  or  In  effect,  that  the  Intent 
of  all  the  national  land  grant  acts,  of  which 
the  one  In  question  is  a  type,  was  that  upon 
acceptance  of  the  grant  the  title  should  pass 
to  the  grantee  as  of  the  date  of  the  act,  sub- 
ject only  to  exceptions  as  to  claims  to  lands 
accruing  subsequent  thereto  and  before  Iden- 
tification of  the  particular  lands  granted. 

It  Is  Just  as  firmly  established  by  the  de- 
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clslon  of  this  court  In  ^Isoonsln  Cent  R.  C!o. 
T.  Price  Co.,  supra,  affirmed  In  the  federal 
Supreme  Court,  133  U.  S.  486,  10  Bup.  Ct. 
841,  33  L.  Ed.  687,  that  the  title  to  granted 
lands,  regranted  for  the  purpose  of  the  trust, 
as  In  this  case,  passes  to  the  grantee  as  soon 
as  earned  and  the  fact  In  that  regard  duly 
determined  and  from  sUch  date  the  lands  are 
subject  to  the  taslng  laws  of  the  state  wheth- 
er the  legal  title  shall  have.  In  form,  passed 
by  patent  from  the  state  or  general  govern- 
ment or  not;  that  Is,  upon  all  conditions  pre- 
cedent to  passing  of  the  legal  title  In  the 
formal  way  being  satisfied,  leaving  nothing  to 
be  done  by  the  state  or  general  government 
but  to  perform  the  contract  obligations  on  Its 
part,  at  least  the  full  equitable  and  beneficial 
title  to  the  lands  passes  to  the  ultimate  gran- 
tee and  such  grantee  thereby  becomes,  to  all 
intents  and  purposes,  the  owner  thereof,  and 
particularly  for  purposes  of  taxation. 

The  doctrine,  as  stated,  was  very  recently 
affirmed  by  this  court  in  Chi.,  St  P.,  M.  &  O. 
Ry.  Co.  V.  Douglas  County,  supra,  as  learned 
counsel  for  appellants  appreciate,  but  It  Is 
insisted  that  the  language  of  the  act  of  1868, 
"said  lands  shall  be  patented,"  etc.,  "to  the 
said  company  which  shall  stand  seized  and 
possessed  of  all  said  lands  as  fully  as  the 
state  can  convey  the  same,  and  free  from  any 
tax  for  the  term  of  ten  years,  if  so  long  held 
by  the  said  company"  negatives  the  Idea  that 
the  Legislature  intended  to  make  a  grant  of 
lands  in  prsesenti,  notwithstanding  it  used  lan- 
guage in  the  granting  clause  substantially  the 
same  as  that  over  and  over  again,  held  to 
have  such  eCTect;  that  the  language,  "said 
lands  shall  be.  patented"  "to  the  said  com- 
pany" followed  by  the  words  "which  shall 
stand  seized  and  possessed"  etc.  "free  from 
any  tax  for  the  term  of  ten  years.  If  so  long 
held"  etc.  not  only  indicates  an  intent  not  to 
make  a  grant  In  prsesentl,  as  bad  commonly 
been  done,  but  to  postpone  the  passing  of  the 
title  for  the  purpose  of  taxation  till  convey- 
ance of  the  legal  title  by  patent  and,  con- 
tingently, for  a  specified  period  thereafter, 
and  that  the  words  "so  long  held"  refer  to 
the  words  "shall  be  patented"  etc.,  and  mean 
"so  long  held"  under  the  patent  title. 

The  contention  stated,  supported  as  It  Is 
by  able  arguments  of  counsel,  might  cause 
considerable  hesitation,  at  least,  before  reach- 
ing a  conclusion  in  the  negative,  if  It  were 
not  for  the  fact  that  the  precise  question,  as 
It  seems  to  us,  was  considered  and  decided  in 
the  Wisconsin  Central  Case.  True,  chapter 
314,  Prlv.  &  Loc.  Laws  of  1866,  considered 
in  such'  case,  did  not  contain  the  precise  lan- 
guage depended  upon  by  counsel  for  appel- 
lants in  this  case,  but  it  did  in  effect  It 
provided  that  the  railroad  company  should  be 
entitled  to  the  lands  in  portions  applicable  to 
specific  sections  of  the  road,  as  fast  as  such 
sections  were  respectively  completed  and  the 
fact  duly  certified,  but  It  contemplated  certifi- 
cation to  the  Secretary  of  the  interior  and 
patenting. of  the  lauds  by  the  general  govem- 


ment  direct  to  the  railway  company  In  ac- 
cordance with  the  federal  act,  and  provided 
that  the  title  to  the  lands  should  not  vest  in 
the  company  sooner  than  lands  might  be  sold, 
as  provided  in  the  act  of  Congress,  but  fur- 
ther provided,  "that  the  company  should  be 
capable  In  law  of  taking  and  holding  of  any 
of  the  granted  lands  which  should  be  convey- 
ed to  It  by  the  grantor  by  deed  or  operation  of 
law,  with  full  power  of  disposition  of  any  ti- 
tle it  might  presently  have  or  subsequently 
acquire." 

Referring  to  the  federal  act  (Act  May  5, 
1864,  c.  80,  13  Stat  66)  which  was  thus.  In 
effect,  incorporated  Into  the  state  grant  to 
the  railway  company  we  find  tbis  language 
used,  quoted  In  the  Wisoonsin  Central  Case 
as  fixing  the  status  of  the  company  to  earn- 
ed but  unpatented  lands: 

"Whenever  the  companies  to  which  this 
grant  is  made,  or  to  which  the  same  may  be 
transferred,  shall  have  completed  twenty  con- 
secutive miles  of  any  portion  of  said  rail- 
roads •  •  •  patents  shall  Issue,  convey- 
ing the  said  right  and  title  to  said  lands  to 
the  said  company  entitled  thereto.  •  •  • 
The  said  lands  hereby  granted  shall,  when 
patented  •  •  •  be  subject  to  the  disposal 
of  the  companies  respectively  entitled  there- 
to." etc. 

This  court  held,  and  the  federal  Supreme 
Court  affirmed,  that  ownership  of  the  granted 
lands  was  not  postponed  to  the  patenting 
thereof  but  that  ownership  of  the  full  equi- 
table and  beneficial  Interest  at  least  vested 
in  the  company  as  soon  as  the  lands  were 
earned  and  it  was  eitltled  to  patents;  that 
neither  its  right  to  full  ownership  or  the  pub- 
lic right  of  taxation,  could  be  postponed  by 
neglect  to  obtain  the  patents  or  refusal  to 
issue  them;  that  from  the  time  patents  were 
due  the  company,  for  all  practical  purposes, 
the  company  owned  the  lands;  using  the 
court's  language,  "the  mere  fact  that  the 
lands  •  •  *  were  not  held  under  patents 
from  the  United  States  did  not  prevent  their 
being  subject  to  taxation."  Thus,  in  effect 
holding  that  the  language  in  the  act  of  Con- 
gress, "said  lands  hereby  granted  shall,  when 
patented"  etc.  "be  subject  to  the  disposal  of  the 
companies"  eta  "respectively  entitled  thereto 
for  the  purpose  aforesaid  and  no  other"  meant 
no  more  than  that,  neither  before  nor  after 
patenting  should  the  companies  have  any  dis- 
posable interest  in  the  lands  inconsistent  with 
the  purposes  of  the  grant 

The  contention  was  made,  on  the  side  of 
non-taxability  of  the  lands,  that  the  fair 
meaning  of  the  granting  act  was  that  the 
beneficiary  company  should  have  no  right  to 
sell  and  dispose  of  the  lands  until  It  received 
patents,  hence  should  not  possess  the  lands 
till  then  and  therefore  could  not  till  then, 
have  a  taxable  interest  therein.  Sucta.  con- 
tention utterly  failed,  as  indicated,  as  one 
based  on  an  unwarranted  construction  of  the 
granting  act 

True,  the  act  In  questloa  contains,  teHiam* 
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IBC  tbe  pTovlslon  as  to  the  duty  of  the  Com- 
miasioners  of  School  and  Uiilveralty  Lands, 
In  a  qtedfied  contingency,  to  Issue  the  final 
patents,  this  language  which  appellants'  coun- 
sel regard  as  of  controlling  significance 
"which  (tbe  company)  shall  stand  seized  and 
possessed  of  all  said  lands  as  fully  as  the 
state  can  convey  the  same,"  not  found  in  the 
national  act  of  1864  Involved  in  the  Wiscon- 
sin Central  Case.  But  such  language  does 
not  seem  to  Indicate  a  legislative  idea  to  post- 
pone vesting  of  a  disposable  interest  in  the 
lands  in  the  company  till  patenting  thereof. 
As  between  that  phrasing  and  the  one  in  the 
national  act,  to  the  effect  that  the  lands, 
when  patented,  shall  be  subject  to  disposal 
by  the  beneficiary,  the  latter  much  more  than 
the  former  would  so  indicate.  If  the  one 
does  not,  as  this  court  and  the  federal  Su- 
preme Conrt  has  held,  logically  the  other  does 
Dot 

It  will  be  noted  that  the  language  of  the 
state  act  of  1866  rather  negatives  the  idea 
that  there  was  any  legislative  purpose  to 
prevent  the  canal  company  from  becoming 
possessed  of  the  lands  prior  to  the  formal  con> 
reyance  by  patent  It  seems  to  contemplate, 
at  least,  passing  of  the  full  beneficial  Interest 
In  the  lands  to  the  company,  by  operation  of 
law,  upon  all  conditions  precedent  to  patent- 
ing being  satisfied,  leaving  the  state  the  duty 
of  making  the  formal  transfer  more  as  mat- 
ter of  evidence  than  actual  conv^ance  of  ti- 
tle, so  words  were  used  to  the  effect  that  the 
making  and  delivery  of  the  patents  shall  give 
tbe  company  1!be  status  of  being  seized  of 
the  land  as  fully  as  tbe  state  can  convey  the 
same.  That  suggests  existence  of  seisin  and 
possession  of  the  lands  by  the  company  at  the 
time  of  patenting,  as  regards  all  by  the  for- 
mal conveyance  creating  evidence  of  what 
had  already  been,  to  all  intents,  accomplish- 
ed by  force  of  the  granting  clause  of  the  act, 
vis.:  '^mid  lands  are  hereby  granted  and  oon- 
f»red  upon"  etc..  In  connection  with  full  per- 
formance of  all  conditions  requisite  to  full 
seisin  and  possession. 

It  follows,  necessarily,  that  the  previous 
decision  of  this  court  rules  both  the  proposi- 
tion as  to  whether  the  contract  with  the 
canal  company  postponed  its  acquiring  the 
status  of  a  holder  of  tbe  lands  within  the 
meaning  of  the  act,  and  the  one  as  to  its 
competency  of  disposing  thereof  wtth  due 
diligence  within  such  meaning,  rendering  the 
lands  taxable  within  the  10  year  period  of 
exemption,  in  favor  of  respondent. 

In  the  forgoing  we  have  not  thought  best 
to  deal  with  rules  for  Interpretation  and 
constmctlon,  therefore,  we  have  not  entered 
the  field  covered  by  the  learned  and  Interest- 
ing argument  of  counsel  for  appellants.  If 
the  proposition  we  have  discussed  was  a  new 
one,  or  if  it  was  so  far  open  to  construction 
as  to  fairly  admit  of  reading  out  of  the  act 
of  1866  a  different  situation  than  was  pre- 
sented In  the  Wisconsin  Central  Case  un- 
der the  act  of  1866  and  the  national  act  of 


1864,  we  could  well  give  fftr  greater  signifi- 
cance to  counsel's  analysis  of  the  act  in  ques- 
tion in  the  light  of  the  Judicial  rules  suggest- 
ed. But  when  the  legislative  purpose  of  an 
act  Is  evident  and  its  effectuation  does  not 
lead  to  any  absurd  result,-  there  is  no  uncer- 
tainty, hence  no  room  for  construction.  As 
has  often  been  said,  we  do  not  enter  the  field 
of  construction  till  we  pass  the  boundary 
between  the  field  of  certainty  and  that  of  un- 
certainty. Granting  that.  If  the  act  in  ques- 
tion could  be  viewed  from  an  original  stand- 
point, we  would  find  ambiguity  calling  for 
construction  or  Interpretation,  or  both,  from 
the  viewpoint  of  the  decision  In  the  Wiscon- 
sin Central  Case,  which  has  been  several 
times  followed  here  ^nd  affirmed,  as  we 
have  seen,  and  also  by  the  highest  court  In 
the  land,  there  is  no  ambiguity. 

It  is  suggested  that  the  contingency  of  the 
company  ceasing  to  hold  the  lands,  requisite 
to  rendering  them  taxable,  had  not  occurred 
prior  to  tbe  levy  of  the  taxes  In  question, 
therefore,  that  they  were  not  then  taxable: 
that  the  company  merely  parted  to  the  pur- 
chasers at  the  sale,  Mariner  and  Pflster,  its 
right  to  obtain  the  lands.  That  'seems  to  be 
sufficiently  answered  by  what  has  been  said. 
The  company  certainly  parted,  at  such  sale^ 
with  all  the  Interest  It  had  In  the  lands. 
That  Interest  as  we  understand,  was  really 
conceded  on  the  argument  to  be  the  full  eq- 
uitable title  and  beneficial  Interest  as  it  was 
In  fact  Moreover,  the  conveyance  was  not 
as  we  view  It,  a  mere  iwwer  to  ask  for  and 
obtain  patents,  but  was  a  plain  deed  of  bar- 
gain and  sale  but  without  covenants. 

It  is  suggested  that  no  taxes  could  legally 
have  been  imposed  on  the  lands  so  long  as 
the  United  States  retained  an  Interest  which 
would  be  destroyed  by  taking  the  lands  for 
taxes.  The  answer  to  that  is  that-  tbe  Unit- 
ed States  had  no  such  Interest  nor  any  In- 
terest whatever  In  the  lands  when  the  taxes 
were  Imposed.  The  whole  title  had  passed  to 
the  state  and  practically  from  the  state  to 
the  canal  company,  leaving  only  the  duty  of 
the  state  to  properly  evidence  the  fact  by  a 
forma!  patent,  before  the  taxes  were  levied, 
as  has  been  shown.  So  the  principle  sug- 
gested, granting  Its  soundness  for  the  pur- 
poses of  the  discussion,  does  not  apply  as  to 
any  Interest  of  either  the  United  States  or 
the  state. 

The  foregoing  sufficiently  answers  the  con- 
tention of  the  learned  counsel  for  appellants, 
in  their  reply  brief,  that  the  state  was  pro- 
hibited from  taxing  the  lands  during  the 
period  the  taxes  In  question  were  Imposed, 
by  section  2,  art  2,  of  the  Constitution,  which 
provides  that  "no  tax  shall  be  imposed  on 
land  the  property  of  the  United  States. 
•  •  •  "  The  lands  here,  prior  to  the  im- 
position of  such  taxes,  had  ceased  to  be 
property  of  the  United  States,  as  held  In 
similar  circumstances  in  the  Price  County 
Case. 
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We  do  not  overlook  the  language  and  de- 
cision of  this  court  in  Wisconsin  Central  Ry. 
Co.  V.  Taylor  County,  62  Wis.  87,  8  N.  W. 
833.  Tt  was  there  held  that  "no  tax  can  be 
Imposed  on  lands  while  they  remain  the  prop- 
er^ of  the  United  States."  We  re-afflrm 
that  doctrine.  It  was  further  held  that,  "No 
tax  can  be  imposed  on  lands  granted  by  the 
United  States  to  the  state  In  trust  for  works 
of  Internal  Improvement,  and  as  to  which 
the  trust  has  not  been  executed."  We  also  re- 
affirm that  doctrine,  but  It  does  not  militate 
against  the  taxes  in  question  because,  prior 
to  their  imposition,  the  trust  bad  been  fully 
executed. 

We  note  fully  this  language  In  the  opinion 
tn  the  Wisconsin  Ceptral  Case,  dted  with 
confidence  to  our  attention  in  the  reply  brief, 
viz.: 

"As  fast  as  such  lands  have  been  earned 
by  the  railroad  company  under  such  grants, 
and  as  the  state  and  the  United  States  have 
each  parted  with  all  right,  title  and  interest 
therein  to  the  company  by  patents  regularly 
issued,  the  same  became  relieved,  pro  tanto, 
of  the  trust  implied  in  the  grant  and  subject 
to  the  l^islative  will  in  the  imposition  of 
taxes." 

The  court  in  using  such  language  was 
speaking  to  the  facts  of  the  case  betore  it 
The  legislation,  state  and  national,  as  in  this 
case  and  In  the  Price  County  Case,  contem- 
plated issuance  of  patents  to  the  grantee  of 
the  state,  as  evidence  that  the  lands  had  been 
earned.  The  legislative  act  In  that  case,  as 
in  this  and  the  Price  County  Case,  contained 
words  of  grant  in  prsesentl,  subject  to  per- 
formance of  the  work  of  internal  improve- 
ment the  lands  were  designed  to  promote. 
The  patents  bad  actually  been  Issued. 
Whether,  notwithstanding  the  lands  bad  been 
fully  earned,  rendering  it  obligatory  upon 
the  state  to  Issue  the  patents,  it  had  wrong- 
fully neglected  or  refused  to  perform  that 
duty,  the  power  of  taxation  would  thereby 
have  been  suspended,  was  not  In  the  case. 
The  court  observed:  "There  Is  no  dispute 
but  that  the  lands  in  question  had,  prior  to 
the  levying  of  the  taxes  in  question,  been 
earned  by  the  plaintiff  by  fully  completing 
the  requisite  section  of  its  road,  and  that 
patents  had  been  issued  to  the  plaintllt,  as 
required,  thereby  conveying  to  it  the  righb 
and  title  to  the  lands  in  question."  Whether 
such  right  and  title  passed  Independently  of 
the  mere  Issuance  of  patents,  so  as  to  render 
the  lands  subject  to  taxation,  but  for  the  ex- 
emption act,  the  constitutionality  of  which 
was  the  main  controversy,  was  not  in  issue. 
That  very  question,  as  we  have  seen,  was, 
later,  in  the  Price  County  Case  Involving 
lands  granted  under  the  same  legislation,  the 
vital  one  in  issue  and  was  decided  in  the  af- 
firmative, and  such  decision  was  affirmed  In 
the  federal  Supreme  Court,  as  before  in- 
dicated, and  the  same  doctrine  was  again 
declared  in  the  recent  case  of  C,  St.  P.,  M.  & 
O.  Ry.  Oo.  T.  Douglas  County,  supra,  as  we 


have  seen.  Whether  such  doctrine,  from  an 
original  standpoint.  Is  logical  or  not,  it  has 
been  the  law  of  the  state  too  long  to  be  now 
open  to  discussion.  It  was  declared  a  quar- 
ter of  a  century  ago.  It  has  the  sanction  of 
this  court,  of  other  state  supreme  courts 
and  of  the  highest  court  in  the  land.  It  is  a 
rule  of  property  and  cannot  now  be  departed 
from.  Every  reason  now  urged  against  it 
has  passed  In  review,  over  and  over  again, 
with  the  result  that,  upon  granted  lands,  as 
in  this  case,  being  earned  and  all  conditions 
precedent  to  the  Issuance  of  patents  being 
satisfied,  the  title  for  all  practical  purposes. 
Including  that  of  taxation,  passes  into  the 
field  of  private  ownership. 

Counsel  criticise  the  decisions  of  Minnesota 
court  holding  that,  under  such  legislation  as 
that  In  question  the  exemption  from  taxa- 
tion terminates  when  the  full  equitable  title 
passes  from  the  state,  notwithstanding  there 
has  not  been  any  formal  conveyance,  thus 
construing  the  term  "conveyance"  in  such 
legislation  as  satisfied  when  the  full  benefi- 
cial interest  shall  have  passed.  It  Is  conced- 
ed that  the  decision  of  the  Minnesota  court 
was  affirmed  by  the  federal  Supreme  Court, 
but  suggested  that  the  reasons  given  for  its 
conclusion  are  illogical  and  should  not  be 
followed,  but  T&tbet  the  doctrine  of  Wiscon- 
sin Central  R.  Co.  t.  Taylor  County,  supra, 
should  control.  The  difficulty  with  that  is 
that  the  Minnesota  court  only  followed  ear- 
lier decisions  elsewhere  on  the  same  subject, 
they  are  not  out  of  harmony  with  anything 
decided  in  the  Wisconsin  Central  Cases,  this 
court  reasoned  on  the  same  line  in  the  Price 
County  Case  and  the  federal  Supreme  Court 
In  Winona  &  St  Paul  Land  Oo.  v.  Minnesota, 
159  U.  S.  526,  16  Sup.  Ct.  83,  40  L.  Ed.  247. 
only  applied  that  which  had  been  theretofore 
repeatedly  declared  to  be  the  law,  and  nota- 
bly in  Wisconsin  Cent  R.  Co.  v.  Price  Coun- 
ty, Involving  the  same  legislation  which  this 
court  discussed  in  Wis.  Cent  R.  Co.  v.  Taylor 
County,  supra. 

In  the  later  case  the  federal  Supreme 
Court  said,  referring  to  previous  decision: 

"This  court  held,  as  to  lands  purchased 
from  the  United  States,  that  after  the  full 
equitable  title  had  passed  and  the  govern- 
ment simply  held  the  naked  legal  title  as 
trustee  for  the  purchaser,  they  became  sub- 
ject to  taxation.    We  concur  in  these  views." 

The  court  further  reasoned  that  exemption 
statutes  should  be  strictly  construed  in  favor 
of  the  right  of  taxation  and  that  in  legisla- 
tion of  the  character  of  that  under  considera- 
tion, the  term  conveyance  or  convey  should 
be  held  satisfied  by  the  transition  by  opera- 
tion of  law  of  the  full  equitable  title,  unless 
a  clear  Intent  to  the  contrary  appeared. 

So  it  is  too  late  now  to  seriously  consider 
whether  the  reasoning  of  the  Minnesota  and 
other  courts  and  the  federal  Supreme  Oourt 
Is  or  is  not  logical.  It  is  the  settled  law  of 
this  state,  as  we  have  seen,  as  to  legislatton 
of  the  kind  under  consideration,  evoi  In  case 
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of  Its  being  so  phrased  as  to  entitle  tlie  per- 
■on,  or  persons,  or  corporation,  or  corpora- 
tions, earning  the  granted  lands,  to  a  formal 
conveyance  by  patent  Neither  the  neglect 
of  those  earning  the  lands  to  obtain  the  pat- 
ents, or  of  the  United  States  or  state  to  is- 
sne  patents,  affects  the  taxability  of  the  land 
from  and  after  the  patents  are  due. 

It  is  somewhat  uncertain,  from  the  original 
printed  argument,  whether  counsel  for  ap- 
pellants maintain  that  the  lands  were  not 
subject  to  taxation  because,  since  the  state 
during  all  the  years  for  which  the  taxes  were 
levied,  was  Insisting  that  it  owned  the  lands 
under  the  swamp  land  grant;  that  they  did 
not  pass  to  the  state  under  the  grant  in  ques- 
tion and,  upon  that  pretense,  withheld  from 
the  canal  company  and  its  grantees  the  pat- 
ents which  should  have  been  given,  it  and  all 
state  agencies  and  all  persons  claiming  under 
the  acts  of  such  agencies  are  estopped  from 
successfully  claiming  that  the  canal  compa- 
ny's grantee.  In  fact,  held  the  lands  so  as  to 
be  subject  to  taxation  under  the  act  of  1868. 
Counsel  seemed,  originally,  to  suggest  the 
point  rather  as  a  reason  for  construing  the 
act  strongly  in  favor  of  appellants  than  as 
an  estoppel.  In  pais,  affecting  the  taxability 
of  the  lands.  Counsel,  in  a  carefully  prepar- 
ed supplemental  brief,  filed  by  consent  of  re- 
spondent's counsel,  and  duly  considered,  now 
seem  to  definitely  Insist  upon  the  circum- 
stances mentioned  as  creating  an  estoppel  in 
pais,  as  well  as  significant  in  the  field  of 
construction.  The  latter  has  been  sufficient- 
ly met  The  former.  It  would  seem,  is  suffi- 
ciently met  by  the  logic  of  the  situation. 

The  appellants,  by  the  very  doctrine  they 
invoke,  could  not  well  Insist  that  they  in 
fact  owned  the  lands,  to  all  intents  and  pur- 
poses, only  wanting  the  patent  evidence  there- 
of, which  is  really  the  effect  of  their  con- 
tention; and  at  the  same  time  Insist  that 
they  were  exempt  from  taxation  because  of 
the  formality  of  issuing  patents  not  having 
been  satisfied.  However,  it  seems  that  we 
need  not  discuss  the  matter  at  length  unless 
we  are  prepared  to  overrule  the  decision  in 
C,  St  P.,  M.  &  O.  R.  Co.  V.  Douglas  County, 
134  Wis.  197,  114  N.  W.  611,  14  L.  R.  A.  (N. 
S.)  1074,  and  that  in  Wisconsin  Cent  R.  Co. 
V.  Price  County  as  well,  wherein  the  precise 
question  was  decided,  which  we  see  no  rea- 
son for  doing  as  an  orlg:lnaI  matter,  and 
which  we  are  precluded  from  doing,  since  the 
doctrine  there  declared  has  become  a  rule  of 
property. 

Some  questions  are  raised,  Incidentally,  In 
the  briefs  of  counsel,  which  we  have  not  spe- 
cifically mentioned,  but  it  is  thought  that 
what  has  been  said  sufficiently  covers  the 
ground  traversed  by  counsel  and  leads  to  the 
logical  conclusion  that  the  Judgment  must  be 
affirmed.  Really,  as  frankly  confessed  by  the 
able  counsel  who  presented  the  case  orally 
for  appellants,  the  appeal  does  not  present 


any  new  question  for  consideration,  except 
whether  peculiar  wording  of  the  act  of  1868, 
conferring  the  lands  in  question  on  the  canal 
company,  takes  it  out  of  the  rule  of  Wiscon- 
sin Cent  R.  Co.  v.  Price  County,  and  similar 
cases — unless  the  questions  decided  in  those 
cases  may  be  regarded  as  open  for  re-exam- 
ination. 
The  Judgment  is  afllrmed. 


FRANCIS  ft  NTGRE3N   FOUNDRY  00.  v. 

KING  KNOB  COAL  00.  et  al. 
(Supreme  Court  of  Wisconsin.    April  26,  1910.) 
mlcranios'  llbns  (i  108*)— suboontsactobb 

— "Ftjbkishiro"  Matebiai,. 

The  mere  delivery  of  material  by  a  sub- 
contractor to  a  contractor  at  the  latter's  place 
of  business,  the  latter  never  incorporating  It  in 
the  structure  for  which  it  was  bought,  or  even 
delivering  it  on  the  premises  or  to  the  control 
of  the  owner  of  such  structure,  is  not  a  "far- 
nishing"  of  the  material  for,  in,  or  about  the 
construction  of  the  improvement,  within  8t. 
1898,  I  8315,  giving  the  sulKontractor  a  lien 
for  materials  so  furnished ;  the  intent  in  that 
respect  being  shown  by  the  concladin?  sentence, 
imposing  penalty  on  a  principal  contractor,  who 
without  consent  of  and  with  intent  to  defraud 
a  sutKOntractor  nses,  or  causes  to  be  used,  ma- 
terial for  an  improvement  other  than  that  for 
which  it  was  represented  to  be  bought 

[EA.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  140;  Dec.  Dig.  {  loa* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3013.] 

Appeal  from  Circuit  Court,  Milwaukee 
County;   J.  C.  Ludwlg,  Judge. 

Action  by  the  Francis  &  Nygren  Foundry 
Company  against  the  King  Knob  Coal  Com- 
pany and  another.  Judgment  for  plaintiff. 
Defendants  appeaL  Reversed  and  re- 
manded. 

Defendant  King  Knob  Coal  Company,  nn- 
der  a  verbal  contract  for  a  lease  with  a  rail- 
way company,  contracted  with  the  Hoisting  & 
Conveying  Machinery  Company  to  construct 
and  place  upon  certain  land  of  the  railway 
company  at  Milwaukee  coal-handling  machin- 
ery to  the  extent  of  about  $95,000,  which  by 
the  contract  of  lease  was  not  to  become  a 
part  of  the  realty,  but  to  be  removable  at 
pleasure  by  the  coal  company.  The  machin- 
ery company,  principal  contractor,  ordered  a 
considerable  amoont  of  castings  from  the 
plaintiff,  some,  if  not  all,  of  which  were  in- 
tended for  the  machinery  so  contracted  for. 
Plaintiff  furnished  such  castings  from  time 
to  time  to  the  machinery  company  at  its 
place  of  business  in  Chicago,  whence  the  ma- 
chinery company  transported  the  same  to 
Milwaukee.  The  last  articles  supplied  by 
the  plaintiff  which  actually  reached  the 
premises  were  delivered  October  14,  1005, 
but  on  October  26,  1905,  the  plaintiff  de- 
livered at  the  place  of  business  of  the  ma- 
chinery company  in  Chicago  one  gear  wheel 
of  value  about  |13.  intended  for  use  in  the 
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constractlon  of  said  machinery.  November 
17,  1005,  the  machinery  company  became 
bankrupt,  and  at  gome  time  thereafter  the 
receiver  in  bankruptcy,  having  taken  posses- 
sion of  all  its  property,  sold  this  gear  wheel 
to  a  stranger.  Ultimately  the  coal  company 
pnrchased  it  from  such  third  person  and 
used  It  in  completing  the  machinery  left  in- 
complete by  the  machinery  company.  On 
December  21st  the  plaintiff  gave  its  notice 
of  claim  for  subcontractor's  lien,  alleging 
the  delivery  of  said  gear  wheel  as  the  last 
charge.  The  trial  court,  finding  substan- 
tially the  above  facts,  held  that  such  deliv- 
ery was  a  sufiScient  famishing  to  the  owner 
to  bring  it  within  the  statute,  and  thus  to 
render  the  notice  valid  and  effective  as  with- 
in 60  days  from  that  date.  It  accordingly 
rendered  a  Judgment  for  allowance  of  plain- 
tifF's  entire  bill  and  for  enforcement  of  snl>- 
contractor's  lien  both  against  the  plant  of 
the  coal  company  and  also  against  the  iKnd 
belonging  to  the  railway  company  .whereon 
It  was  situated,  from  which  Judgment  the 
coal  company  and  the  railway  company  sepa- 
rately appeaL 

O.  H.  Van  AJstlne  and  W.  A.  Walker,  Jr. 
(W.  C.  Quarles,  of  counsel),  for  appellants.  U. 
T.  Wllcoxson  and  Lynn  S.  Pease,  for  re- 
spondent- 

DODGE,  J.  (after  stating  the  facts  as 
above).  The  primary  question  is  whether  a 
subcontractor  by  merely  delivering  material 
to  the  contractor  at  his  place  of  business 
which  the  latter  never  incorporates  with  the 
structure  upon  which  the  lien  is  claimed,  nor 
even  delivers  to  the  premises  or  control  of 
the  owner  of  that  structure,  can  be  said 
to  have  furnished  that  material  for,  in,  or 
about  the  construction  of  the  machiuery  in 
the  true  sense  of  those  words  as  used  in  sec- 
tion 3315,  St.  1808.  The  expressions  of  ev- 
ery decision  in  this  state  are  adverse  to  any 
such  conclusion.  It  has  been  asserted  or 
assumed  from  the  earliest  days  that  incor- 
poration of  the  materials  into  the  structure 
was  an  essential  to  a  subcontractor's  lien 
therefor.  Jessup  v.  Stone,  13  Wis.  466,  471 ; 
Heath  v.  Solles,  73  Wis.  220,  222,  40  N.  W. 
804;  Hall  v.  Banks,  70  Wis.  233,  48  N.  W. 
385;  Mallory  v.  La  Crosse  Abattoir  Co.,  80 
Wis.  170.  175,  49  N.  W.  1071;  Brown  v. 
Trane,  »8  Wis.  1,  73  N.  W.  561 ;  McAuUffe 
V.  Jorgenson,  107  Wis.  132,  134,  82  N.  W. 
706;  Rinzel  v.  Stumpf,  116  Wis.  287,  200.  03 
N.  W.  36;  Laev  Lumber  Co.  v.  Auer,  123 
Wis.  178,  183, 101  N.  W.  425;  Taylor  v.  Dall, 
131  Wis.  348,  355,  111  N.  W.  400.  It  Is  true 
that  the  exact  distinction  was  not  presented 
for  decision  by  the  facts  of  any  of  the  cases 
cited,  so  that  the  remarks  in  the  decisions 
are  in  a  degree  obiter,  but  nevertheless  they 
are  significant  of  the  view  of  the  court  as 
to  proper  construction  of  this  lien  statute, 
whid)  construction  is  therefore  confirmed  by 
the  many  years  of  persistency  without  legis- 


lative attempt  to  modify  It  in  this  particu- 
lar. In  many  other  states  having  statutes 
with  substantially  equivalent  language  to 
our  own  there  are  numerous  decisions  upoa 
the  exact  question,  many  of  them  declarins 
actual  incorporation  and  annexation  to  the 
realty  to  he  essential,  though  in  some  there 
is  permitted  as  apparently  equivalent  deliv- 
ery-of  the  property  into  the  control  of  the 
owner.  Simmons  v.  Carrier,  60  Mo.  581,  S84; 
Schulenberg  v.  Nome  Inst.,  65  Mo.  205 ;  Pot- 
ter Mfg.  Co.  V.  Meyer  Co.,  171  Ind.  513,  88 
N.  E.  837 ;  McConnell  v.  Hewes,  50  W.  Va. 
33,  40  S.  B.  436 ;  W.  P.  Fuller  &  Co.  v.  Ry- 
an, 44  Wash.  385,  87  Pac.  486 ;  Hill  v.  Bow- 
ers, 45  Kan.  502,  26  Pac.  13;  Hunter  ▼. 
Blanchard,  18  111.  318.  In  the  face  of  this 
array  of  Judicial  decision  we  find  none  ei- 
ther in  this  state  or  in  states  having  equiv- 
alent statutes,  asserting  the  sufficiency  of 
facts  like  those  in  the  present  case  to  con- 
stitute a  "furnishing"  so  as  to  arouse  a  lien. 
True,  this  court  has  decided  that  in  the  case 
of  a  principal  contractor  the  delivery  on  the 
premises  of  materials  upon  a  contract  with 
the  owner  that  they  should  be  used  In  the 
structure  will  entitle  him  to  a  lien  therefor, 
although  the  owner  sells  them  and  uses  oth- 
er in  their  place.'  Esslinger  v.  Huebner,  22 
Wis.  632.  But  the  facts  in  that  case  radical- 
ly distinguish  it  from  the  present.  There 
the  material  was  delivered  into  the  control 
of  the  owner,  and  he  by  his  own  wrong  pre- 
vented its  incorporation  into  the  building  as 
intended  and  expected  by  the  seller  and  as 
agreed  to  be  done  by  such  owner.  The  di- 
version from  that  purpose  was  in  breach  of 
the  owner's  own  contract  with  the  lien  claim- 
ant Here  the  owner  had  no  means  of  pro- 
tecting Itself,  and  was  in  no  way  responsible 
for  the  nonuse  of  the  material,  and  owed  no 
contract  duty  to  the  plaintiff  to  apply  it  in 
construction  of  the  machinery. 

The  intent  of  the  Legislature  seems  to  be 
clearly  indicated  by  the  final  sentence  of 
section  3315,  St  1808,  Imposing  penalty  on 
a  principal  contractor  who  sells  or  misap- 
propriates material  delivered  to  him  by  a 
subcontractor  without  his  consent  and  with 
intent  to  defraud  the  latter.  Obviously  if 
such  a  delivery  aroused  the  Hen,  the  subcon- 
tractor could  not  I>e  defrauded  by  the  mis- 
appropriation of  the  material.  The  owner 
would  t»e  the  sufferer,  and  the  person  whose 
consent  to  diversion  ought  to  controL  Sim- 
mons V.  Carrier,  supra,  holds  such  a  provi- 
sion conclusive  of  the  legislative  purpose. 
Further,  there  are  many  considerations  of 
probable  wrong  to  the  owner  against  which 
no  reasonable  diligence  or  watclifulness  can 
guard  him  if  mere  delivery,  without  his 
knowledge,  to  the  principal  contractor  may 
suffice  to  make  him  liable,  many  of  which 
are  pointed  out  in  the  decisions  above  cited ; 
while  the  superior  opportunities  for  the  ma- 
terialman by  watchfulness  and  diligence  to 
see  to  it  that  material  which  he  knowingly 
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aells  for  tme  upon  certain  premises  Sball  at 
least  reach  those  premises  and  tbeir  owner 
are  so  obvious  that  we  are  constrained  to 
agreement,  on  reason,  with  the  clear  weight 
of  anttaorlty  as  aboye  set  forth,  and  to  hold 
on  the  facts  here,  where  the  material  neither 
enters  Into  the  stmctnre  nor  even  reaches 
the  control  of  the  owner,  that  It  Is  not  such 
a  furnishing  as  the  statute  intends  and  re- 
quires, and  that,  therefore,  the  material  de- 
livered on  October  26th  at  the  principal  con- 
tractor's place  of  business  In  Chicago  and 
by  him  or  his  receiver  in  bankruptcy  sold 
away  from  the  owner  was  not  so  furnished. 
Hence  the  last  charge  for  furnishing  any 
llenable  material  was  October  14th,  and  more 
than  60  days  before  any  notice  was  given 
by  the  plaintiff  to  entitle  It  to  a  subcontract- 
or's lioi. 

The  conclusion  is,  of  course,  obvious,  with- 
out discussing  further  objections  urged  by 
one  or  other  of  the  appellants,  that  plaintitf 
is  entitled  to  no  lien  either  upon  the  ma- 
dilnery  contracted  for  by  the  King  Knob 
Coal  Company  or  upon  the  land  of  the  l.'lil- 
cago,  Milwaukee  &  St  Paul  Railway  Com- 
pany upon  which  such  machinery  was  to  l>e 
erected. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  dismiss  the  complaint. 


MEXSFORTH   v.    CHICAGO    BRASS    CO.t 
(Supreme  Coort  of  Wisconsin.    April  26,  1910.) 

1.  Relkasb  (I  58*)— Vauoitt— QcTMTiON  rOB 
Jxjitr. 

The  question  of  the  validitv  of  a  release 
of  a  claim  for  a  personal  injury  held,  under  the 
eridence,  for  the  juty. 

[Ed.    Note. — For    other    cases,    see    Release, 
Cent.  Dig.  i|  109-114 ;   Dec.  Dig.  §  58.«] 

2.  RKI.EA8B  ({  21*)— Ratification. 

Where  one  sustaining  a  personal  injury  re- 
leased his  claim  therefor  without  knowing  the 
contents  of  the  release,  and  without  seeing  the 
release  after  it  was  signed,  and  without  any 
definite  knowledge  that  a  cause  of  action  existed 
in  his  favor,  there  could  be  no  affirmance  or 
ratification  of  the  release  on  his  part,  unless 
he  knew,  or  ought  to  have  known,  the  facts 
of  the  case,  for  ratification  presumes  knowledge 
of  the  facts,  and  one  not  informed  of  the  whole 
transaction  cannot  ratify  the  same. 

[Ed.    Note. — For    other    cases,    see    Release, 
Cent.  Dig.  §§  37,  38;  Dec.  Dig.  i  21.*] 

8.  RCLEASK    (8    1*)— REQtnSITEB. 

There  can  be  no  release  of  a  cause  of  action 
without  unequivocal  acts  of  plaintiff  showing 
expressly  or  by  necessary  implication  that  be 
intended  to  release. 

[Ed.    Note.— For    other    cases,    see    Release, 
Cent.  Dig.  f§  5-11 ;   Dec.  Dig.  |  1.*] 

4.  RixEASE  (I  21*)  —  Ratification  —  Evi- 
dence 

Where  defendant  liahle  for  a  personal  in- 
jury sustained  by  plaintiff  did  nothing  but  what 
It  offered  to  do  on  the  theory  that  plaintiff  had 
no  canse  of  action,  the  acceptance  by  plaintiff 
of  money  from  defendant  paid  before  plaintiff 
Rceived  information  that  he  had  a  cause  of  ac- 


tion was  not  a  ratification  of  a  release  in  con- 
sideration of  the  payment  of  such  sum. 

[E}d.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  H  37,  38 ;   Dec.  Dig.  i  21.*] 

5.  Release  (|  17*)— FHaud. 

A  defendant  liable  for  a  personal  injury 
sustained  by  plaintiff  procured  a  release  from 
plaintiff  10  days  after  the  accident  while  plain- 
tiff was  in  a  hospital,  where  he  remained  14  or 
15  weeks  thereafter.  When  he  signed  the  re- 
lease, he  was  suffering  pain,  unable  to  sit  up, 
and  was  not  in  a  condition  to  consider  his 
rights.  A  friend  accompanied  an  officer  of  de- 
fendant to  aid  in  procuring  the  release.  No 
inquiry  was  made  as  to  the  extent  of  the  in- 
juries, and  there  was  no  pretense  to  settle  for 
them,  but  the  officer  represented  to  plaintiff 
that  he  had  no  claim  for  damages.  Held,  that 
the  release  was  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  S  32;    Dec.  Dig.  S  17.*] 

6.  Release  (S  58*)— Release  op  Claim  fob 
Personal  injubibs  —  Neolioence— Qtjes- 
tcon  fob  juby. 

Whether  one  signing  a  release  of  his  claim 
for  damages  for  a  personal  injury  was  negli- 
gent because  he  signed  the  instrument  without 
knowledge  of  its  contents  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  !i  109-114 ;   Dec,  Dig.  |  58.*] 

7.  Release  (|  24*)— Right  to  Contest  Va- 
lidity— Hestobation  of  Considebation. 

Where  a  payment  was  not  understood  by 
either  party  to  the  transaction  to  be  in  settle- 
ment of  a  disputed  liability,  a  return  or  ten- 
der of  return  of  the  money  paid  is  not  neces- 
sary before  suing  on  the  liability. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  {§  41-^6;    Dec.  Dig.  t  24.*] 

Timlin,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kenosha  Coun- 
ty ;  J.  C.  Ludwlg,  Judge. 

Action  by  John  Mensforth  against  the  Chi- 
cago Brass  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  in  consequence  of 
the  defendant's  negligence.  The  plaintiff  was 
engaged  with  several  others  In  erecting  a  fac- 
tory building  for  the  defendant,  and  while  so 
engaged  one  of  the  walls  fell,  and  seriously 
injured  the  plaintiff.  It  is  alleged  that  the 
wall  fell  through  the  defendant's  negligence, 
and  that  the  defendant  is  liable  to  the  plain- 
tiff for  the  damages  sustained.  Defendant 
denies  negligence,  and  among  other  defenses 
sets  up  that  on  the  12th  day  of  October,  1907, 
the  plaintiff,  for  a  good  and  valuable  consid- 
eration, did  acknowledge  full  satisfaction 
and  discharge  of  all  claims  in  respect  to  all 
injuries  or  injurious  results  arising  from  the 
facts  alleged  In  the  complaint  as  constituting 
the  plaintlfTs  cause  of  action.  The  plaintiff 
put  in  his  proof  and  rested,  and  thereupon 
it  was  stipulated  that  the  issue  of  release  and 
satisfaction  set  up  in  the  answer  be  first  tried, 
and  upon  that  Issue  the  defendant  put  in  evi- 
dence a  written  paper  purporting  to  be  a  sat- 
isfaction and  discharge  of  all  claims  accruing 


*Fiir  oUier  eaaw  ■••  same  topio  aa4  sactlon  NOMBBR  in  Dec.  A  Am.  D  c*- 1907  to  date,  t  Reportar  Indexes 
tFor  concurring  opinion,  see  12<  N.  W.  B12. 
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or  to  accnie  on  acconnt  of  injaries  gustained 
at  the  time  and  place  alleged  in  the  com- 
plaint. Gonslderable  evidence  was  put  In  on 
both  sides  respecting  this  alleged  release  and 
as  to  whether  or  not  it  barred  the  plaintiff's 
cause  of  action.  At  the  close  of  the  evideoce 
on  this  issue,  the  court  directed  that  the  com- 
plaint be  dismissed  on  the  ground  that,  while 
it  was  a  Jury  question  whether  the  release 
was  valid  and  a  bar  to  the  plalntifTs  cause 
of  action  at  the  time  of  its  execution,  the  evi- 
dence as  to  the  acts  and  conduct  of  the  plain- 
tiff thereafter  and  down  to  about  the  time  of 
the  commencement  of  this  action  showed  con< 
clusively  that  after  the  execution  of  the  al- 
leged release  plaintiff  knew  the  nature  there- 
of, and  that  it  was  a  settlement,  and  affirmed 
it,  and  therefore  the  evidence  established  as 
a  matter  of  law  that  the  release  barred  the 
plaintlfTs  action.  A  verdict  was  directed  for 
the  defendant,  and  Judgment  dismissing  the 
complaint  entered,  from  which  this  appeal 
was  taken. 

Calvin  Stewart  and  Wallace  Ingalls,  for 
appellant  Harper  &  iMcMynn  (Peter  Fisher, 
of  counsel),  for  ^respondent 

EERWIN,  J.  (after  stating  the  facts  as 
above).  The  questions  involved  are  whether 
the  writing  signed  by  the  plaintiff  was,  when 
signed,  a  valid  discharge  of  his  cause  of  ac- 
tion set  up  in  the  complaint  or  whether,  If 
not  such  when  signed,  it  became  so  by  the 
subsequent  acts  and  conduct  of  plaintiff.  The 
court  below  held  that  It  was  a  question  for 
the  Jury  whether  the  release  when  executed 
discharged  and  satisfied  the  plalntifTs  claim, 
but  that  the  evidence  established  as  matter 
of  law  that  the  plaintiff  after  the  signing  of 
the  release  affirmed  It,  and  thereby  made  it 
a  valid  release  and  satlsfacticu  of  his  cause 
of  action,  and  directed  a  verdict  for  the  de- 
fendant. The  release  in  question  purports 
on  its  face  to  satisfy  and  discharge  all  claims 
for  damages  growing  out  of  the  accident,  and 
was  signed  at  the  hospital  10  days  after  the 
injuries  were  received  and  while  the  plain- 
tiff was  in  bed  suffering  pain.  The  evidence 
tends  to  show  that  he  had  to  be  propped  or 
held  up  in  bed  while  he  signed,  and  that  be 
had  no  glasses  and  could  not  read  the  paper 
without  them  and  was  deaf,  and,  when  the 
paper  was  read  by  the  officer  of  the  defend- 
ant, he  heard  only  a  few  words  of  it,  and  that 
the  whole  thing  seemed  to  him  like  a  flash  in 
a  dream;  that  defendant's  officer  who  pro- 
cured the  release  represented  to  plaintiff  b^ 
fore  he  signed  that  they  had  looked  into  the 
case  and  were  not  to  blame  for  the  falling 
of  the  wall;  and  that  it  was  an  accident 
but  that  they  would  still  keep  him,  pay  ex- 
penses and  doctor's  till  and  a  few  dollars 
to  reimburse  him.  Plaintiff  testified  that  he 
caught  a  few  words  when  the  paper  was  be- 
ing read  to  him,  and  said,  "But  after  that  I 
dwindled  down,"  and  that  he  did  not  know 
what  be  was  signing,  and  did  not  know  tliat 


that  the  paper  he  signed  contained  a  release 
of  his  damages  against  the  OeteaOant,  if  be 
had  any.  No  Inquiry  was  made  at  the  time  of 
signing  the  release  as  to  the  extent  of  the  in- 
Juries,  and  there  is  notiiing  in  the  evidence 
going  to  show  tliat  the  defendant  then  con- 
sidered tliat  there  was  any  liability,  and  rep- 
resented to  plaintiff  that  there  was  not  and 
that  the  settlement  was  not  based  on-  com- 
pensation for  the  injuries,  but  that  what  it 
was  doing  for  plaintiff  was  a  mere  gratuity, 
except  from  what  appeared  upon  the  face  of 
the  instrument  signed  by  the  plaintiff.  The 
plaintiff  was  earning  when  injured  al)out 
$100  per  month,  and  was  16  weeks  in  the 
hospital  after  the  injury.  He  received  after 
signing  the  recdpt  |100  In  three  installments, 
and  nothing  was  said  when  the  money  was 
paid  to  him  as  to  what  It  was  tor. 

Without  further  detailing  the  evidoice^  tbe 
court  is  of  opinion  that  the  question  of  the 
validity  of  the  release  as  a  bar  to  the  cause 
of  action  set  up  in  the  complaint  was  for  tbe 
Jury.  Lusted  v.  C3ilcago  ft  N.  W.  Ry.  Co., 
71  Wis.  391,  36  N.  W.  867 ;  Schultz  v.  Chi- 
cago A  N.  W.  Ry.  Co.,  44  Wis.  638;  Union  P. 
Ry.  Co.  V.  Harris,  158  U.  8.  828,  15  Sup.  Ct 
643,  39  L.  Ed.  1003;  ^Smlth  t.  Occidental  & 
O.  S.  Co.,  99  Cal.  462,  34  Pac.  84;  Russian  v. 
Milwaukee,  Ll  S.  ft  W.  Ry.  Co.,  S6  Wis.  325, 
14  N.  W.  452;  Atchison,  T.  ft  i8.  Ry.  Co.  ▼. 
(Tunnlngham,  59  Kan.  722,  54  Pac.  1056.  A 
valid  release  in  writing  sufficient  to  bar  tbe 
plalntifTs  claim  not  having  been  established 
as  a  matter  of  law,  it  becomes  necessary  to 
determine  whether  the  evidence  on  affirmance 
or  ratification  justified  the  court  In  directing 
a  verdict  for  the  defendant  The  evidence  as 
well  as  the  legal  Inferences  to  be  drawn  there- 
from as  to  whether  there  was  a  release  of 
the  plaintiff's  cause  of  action  are  conflicting. 
The  plaintiff  never  saw  the  release  after  It 
was  signed  until  it  was  produced  upon  the 
trial  of  this  action ;  nor  did  he  have  any  def- 
inite knowledge  that  a  cause  of  action  exist- 
ed In  his  favor  against  the  defendant  until 
shortly  before  he  commenced  this  action. 
True,  there  is  some  evidence  that  several 
months  after  the  release  was  signed  he  was 
informed  that  he  had  jeopardized  his  case 
by  signing  the  release.  But  the  evidence  is 
vague  and  indeflnite,  and  not  sufficient  to  In- 
form him  that  he.  In  fact  had  a  cause  of 
action,  or  the  nature  of  the  release  he  had 
signed,  or  warrant  him  in  beginning  suit  un- 
til be  was  flnally  Informed  about  the  defect- 
ive construction  of  the  wall  by  one  Johnson, 
who  was  also  injured,  and  that  he  then  ad- 
vised his  attorney  to  bring  this  action.  There 
could  be  no  affirmance  or  ratification  of  the 
release  without  full  knowledge  of  Its  terms. 
Nor  could  there  he  a  release  of  tbe  cause  of 
action  without  unequivocal  acts  of  plaintiff 
showing  expressly  or  by  necessary  implica- 
tion that  he  Intended  to  release.  And  there 
can  be  no  ratification  or  affirmance  unless 
plaintiff  knew,  or  ought  to  have  known,  »U 
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the  facta  and  ctrcnmgtances  attendlne  tbe 
tot  to  be  ratified.  MciDarmot  t.  Jackson,  97 
Wis.  64,  72  N.  W.  375 ;  Herring  v.  Skaags,  73 
Ala.  446;  Pfelffer  t.  Marshall,  136  Wis.  61, 
m  N.  W.  871.  Ratification  preBomes  the  ex- 
istence of  knowledge  of  all  the  facts,  and  one 
oot  informed  of  the  whole  transaction  Is  not 
in  a  position  to  ratify  the  same.  King  y. 
Uackeller,  106  N.  T.  215,  16  N.  E.  201.  Nor 
was  tbe  receipt  of  the  $100  an  affirmance  of 
the  release  onless  paid  In  satisfaction  of  the 
plalntUTs  cause  of  action,  or  .receired  after 
he  knew  or  ought  to  have  known  that  he  had 
a  cause  of  action,  and  that  the  money  was 
paid  in  aatlsfaetlon  of  it  There  Is  evidence 
that  the  defendant  did  nothing  but  what  It 
offered  to  do,  on  the  theory  that  plaintiff  had 
no  cause  of  action  against  It,  and  that  the 
noo  was  paid  long  before  plaintiff  received 
the  Information  from  Johnson  which  Induced 
falin  to  bring  the  action. 

The  transaction  Involved  in  procuring  the 
release  on  Its  face  bears  the  Impress  of  un- 
fairness. The  plaintiff  was  In  the  hospital 
only  10  days  when  the  release  was  procured 
and  remained  there  14  or  IS  weeks  there- 
after. Wben  he  signed  the  paper,  he  was 
suffering  pain  and  was  unable  to  sit  up,  and 
not  In  condition  to  carefully  consider  his 
rif^ts  in  tbe  matter.  A  friend  of  his  ac- 
companied the  officer  of  defendant  to  aid  in 
getting  the  release  signed.  No  Inquiry  was 
made  as  to  the  extent  of  the  Injuries  and  no 
pretense  to  settle  for  them,  but,  on  the  con- 
trary, ttie  officer  of  tbe  defendant  represent- 
ed to  plaintiff  that  he  had  no  claim  for  dam- 
ages. Such  practice  was  a  fraud,  constmct- 
ire  if  not  actual,  upon  the  plaintiff,  If  he  did 
In  fact  have  a  cause  of  action,  and  the  de- 
fendant knew,  or  ought  to  have  known,  that 
such  claim  for  damages  existed.  Lusted  v. 
Chicago  &  N.  W.  R.  Co.,  71  Wis.  391,  36 
N.  W.  857.  In  Atchison,  L.  &  B.  F.  Ry.  Co. 
V.  Cnnningbam,  69  Kan.  722,  727,  64  Pac 
106S,  1057,  the  court  in  referring  to  such  set- 
tlement said:  "Where  snch  nnseemly  haste 
is  made  in  obtaining  settlements  with  parties 
who  have  sustained  snch  serioos  injuries, 
and  where  the  amount  paid  is  so  trifling  and 
utterly  dlsproportloaate  to  any  Jnst  compen- 
sation, it  seems  like  wasting  time  to  nicely 
dtscoBB  qaestions  of  evidence  bearing  on  the 
idalntUTs  capacity  to  transact  business." 

It  cannot  be  said  that  the  case  before  us 
comes  within  the  daaa  where  negligence  in 
nlgaiag  a  paper  prevents  the  party  from  aft^ 
erwatds  qnestioaing  its  contents.  Hwe  the 
plaintiff's  condition  at  the  time,  the  fact  that 
his  fMend  and  co-latwrer  accompanied  the 
officer  of  the  defendant  and  who  doubtless 
was  teougfat  because  of  Ills  Intimacy  with 
and  influence  upon  plaintiff,  the  assurance 
by  Ills  friend  as  well  as  by  the  officer  of  the 
defendant  that  be  liad  no  claim  against  the 
defendant,  together  with  all  the  circum- 
stances of  the  case,  made  it  a  Jury  question 
whether  be  was  gnllty  of  negligence  in  sign- 
ing the  rdease  without  knowledge  of  Its  con- 


tents. Lusted  V.  Chicago  &  N.  W.  R.  Co., 
71  Wis.  391,  36  N.  W.  857;  Griffiths  v.  Kel- 
logg, 39  Wis.  290,  20  Am.  Rep.  4&  Nor  was 
It  necessary  to  return  the  $100  received  be- 
fore commencement  of  action.  There  Is  an 
abundance  of  authority  to  the  effect  that, 
where  the  payment  was  not  understood  by 
either  party  to  be  In  settlement  of  a  disputed 
liability,  a  return  or  tender  of  return  of  the 
money  is  not  necessary.  Illinois  C.  R.  R-  Co. 
V.  EJdmonds  (Ky.)  Ill  S.  W.  331 ;  Conthiental 
T.  Co.  V.  Knoop  (Ky.)  71  S.  W.  3;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Brown,  73  Ark.  42,  83 
S.  W.  332 ;  Ingrams  v.  Covington  F.  &  S.  R. 
Co.  (Ky.)  89  S.  W.  541;  O'Brien  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  89  Iowa,  644,  67  N.  W. 
426. 

Counsel  for  defendant  relies  upon  Steffen 
V.  Supreme  Assembly,  etc.,  130  Wis.  486,  110 
N.  W.  401,  Kowalke  v.  Milwaukee. B.  R.  &  L. 
Co.,  103  Wis.  472,  79  N.  W.  762,  74  Am.  St 
Rep.  877;  Sohlefelbeln  v.  ndellty  &  C.  Co., 
139  Wis.  612,  120  N.  W.  398;  Bement  &  Sons 
V.  La  Dow  (C.  G)  66  Fed.  185 ;  and  1  Beach 
on  Modem  Law  of  Contracts,  i  821.  In  Stef- 
fen V.  Supreme  Assembly,  etc.,  supra,  while 
the  rule  is  laid  down  that  ^  order  to  im- 
peach a  written  agreement  on  the  ground  of 
fraud  or  mistake,  the  evidence  must  be  clear 
and  convincing  beyond  reasonable  controver- 
sy, the  court  further  referring  to  the  fact 
that  the  paper  and  the  testimony  offered 
show  that  plaintiff  deliberately  and  with  full 
understanding  entered  into  an  agreement  to 
settle  her  claim  for  $100,  holds  that  this  is 
not  enough  to  warrant  a  directed  verdict  if 
the  plalntUTs  evidence,  "standing  alone  and 
undisputed,  can,  with  reason,  be  deemed  suf- 
ficient, to  prove  with  the  requisite  clearness 
and  conclusiveness  that  her  signature  to  the 
writing  was  Induced  by  fraud  or  mistake." 
See,  also,  the  late  case  of  Lepley  v.  Anderson, 
125  N.  W.  433.  Kowalke  v.  Milwaukee  K. 
R.  &  L.  Co.,  supra.  Involves  a  full  discus- 
sion of  what  are  and  what  are  not  covered 
by  settlements,  though  not  definitely  known 
at  the  time  of  settlement;  in  other  words, 
what  Ignorance  of  fact  concerning  extrinsic 
matters  is  sufficient  if  at  all,  to  warrant  set- 
ting aside  a  settlement  where  the  subject- 
matter  of  the  cause  of  action  Is  the  basis  of 
settlement  In  that  case  the  parties  intended 
to  settle  the  cause  of  action.  At  page  480 
of  103  Wis.,  page  765,  the  court  said:  "The 
question  in  each  such  case  Is:  Did  the  minds 
of  the  parties  meet  upon  the  understanding 
of  the  payment  and  acceptance  of  something 
in  full  settlement  of  defendant's  liability? 
If  they  did  without  fraud  or  unfair  conduct 
on  either  side,  the  contract  must  stand,  al- 
though subsequent  events  may  show  that  ei- 
ther party  made  a  bad  bargain,  because  of 
a  wrong  estimate  of  the  damages  which  would 
accrue."  This  language  is  quoted  with  ap- 
proval In  the  late  case  of  Scbiefelbein  v. 
Fidelity  &  C.  Co.,  139  Wis.  612,  120  N.  W. 
898.  In  the  Instant  case  it  was  a  jury  ques- 
tion whether  tbe  plaintiff  Intended  or  consid- 
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ered  at  all  settlement  of  tbe  caase  of  action 
sued  upon.  Bement  &  Sons  v.  La  Dow  (C. 
C.)  66  Fed.  185,  is  a  case  which  involved 
a  contract  alleged  to  have  been  induced  by 
fraudulent  representations,  and  It  was  held 
that  there  was  no  evidence  of  fraudulent 
representations,  and,  moreover,  that  there 
was  ratification  with  full  knowledge  of  the 
facts  and  also  profits  realized  by  the  party 
nnder  the  contract,  who  sought  to  avoid  it. 

None  of  the  authorities  cited  by  defendant 
are  controlling  against  the  plaintiff  here. 
The  court  is  of.  opinion  that  whether  plaintiff 
should  be  bound  by  the  release,  or  ratified 
and  affirmed  it,  were  Jury  questions.  At  tbe 
close  of  plaintiff's  evidence  defendant  moved 
tot  a  nonsuit,  which  was  overruled  without 
argument,  and,  as  appears  from  the  record, 
with  the  observation  by  the  trial  judge  that 
the  question  could  be  taken  up  later.  But, 
as  the  court  held  that  sufficient  proof  of  re- 
lease was  made,  as  matter  of  law  it  became 
unnecessary  to  further  consider  the  merits  of 
tbe  motion  for  nonsuit,  and  It  was  not  done ; 
nor  were  tbe  merits  of  the  motion  argued 
bere.  We  therefore  desire  to  say  in  closing 
that  this  court  does  not  decide  whether  tbe 
motion  for  nonsuit  should  have  been  granted 
and  the  decision  here  is  without  prejudice 
to  defendant's  right  to  litigate  that  question 
upon  another  trial. 

The  judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 

TIMLIN,  J.,  dissenting. 


CREAM  CITY  MIRROR  PLATE  CQ.  t. 

DONAHUE  et  al. 

(Sapieme  Court  of  Wisconsin.    April  26,  1910.) 

1.  COBPORATIONS  (§  123*)— PMIDGE  OP  COBPO- 

BATE  Stock— Right  ov  Pledgee. 

Ome  taking  corporate  stock  as  secuHty  for 
a  loan  to  one  practically  controlling  tlie  corpo- 
ration Is  entitled  to  have  his  security  protected 
from  fraudulent  dissipation  pending  the  matu- 
rity of  the  debt,  though  the  debt  may  be  paid  at 
maturity. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  123.»] 

2.  Corporations  <g  317*)— Wbohofui.  Acts 

or    OfTICEBS— LlABIUTY. 

Under  St.  1898,  g  3237,  giving  the  circuit 
court  jurisdiction  over  directors  of  corporations, 
the  officers  of  a  corporation  guilty  of  fraudulent 
breach  of  trust  by  authorizing  one  of  them  while 
insolvent  to  borrow  money  of  the  corporation 
on  his  unsecured  note,  and  to  withdraw  funds 
for  his  private  pnrpoaes,  thereby  leaving  the 
corporation  without  means  to  pay  it's  liabilities, 
are  personally  liable  for  the  loss  resulting  to  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  317.»] 

3.  Corporations  (J  319*)— Wronofui,  Acts 

OF  OFFICEBS— LlABIUTT. 

Where  a  corporation  passed  into  friendly 
bands  after  its  officers  had  wasted  its  assets  by 
permitting  one  of  them  while  insolvent  to  t>or- 
row  its  money  and  withdraw  its  funds  so  as  to 


piactleally  destror  the  value  of  its  stock,  which 
such  officer  had  pledged  to  a  third  person,  and 
so  as  to  leave  the  corporation  without  means  to 
pay  its  liabilities,  an  action  against  tbe  officers 
for  the  loss  sustained  was  properly  brought  in 
tbe  name  of  the  corporation,  rather  than  In  the 
name  of  a  creditor,  or  in  the  name  of  the  third 
person. 

[£:d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  319.«1 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Warren  D.  Tarrant,  Judge. 

Action  by  the  Cream  City  Mirror  Plate 
Company  against  Thomas  F.  Donahue  and 
others.  From  an  order  overruling  a  general 
demurrer  to  tbe  complaint,  defendants  ap- 
peal.   Affirmed. 

This  is  an  appeal  from  an  order  overrul- 
ing a  general  demurrer  to  the  complaint. 
The  complaint.  In  substance,  alleges  that  on 
and  prior  to  January  7,  1906,  the  net  assets 
of  the  plaintiff  corporation  exceeded  $54,000, 
and  that  all  of  the  stock  therein  was  owned 
by  John  M.  Ooetzinger  and  his  wife  and 
daughter;  that  on  January  3,  1906,  it  was 
agreed  between  Goetzlnger  and  the  defend- 
ant Donahue  that  tbe  capital  stock  of  the 
company  should  be  increased  to  $50,000,  and 
that  Goetzlnger  should  sell  and  assign  all 
of  said  stock  to  Donahue  in  consideration  of 
the  payment  of  $50,000,  $20,000  of  which 
amount  was. to  be  paid  in  cash  and  the  re> 
mainder  In  six  equal  annual  instailmenta, 
the  deferred  payments  to  be  evidenced  by 
promissory  notes ;  that  the  payment  of  such 
notes  should  be  secured  by  an  assignment 
from  Donahue  to  Ooetzinger  of  $40,000  of 
tlie  capital  stock  of  said  company  to  be  is- 
sued to  said  Donahue,  such  stock  to  be  held 
by  said  Ooetzinger  until  all  the  notes  were 
fully  paid;  that  it  was  further  agreed  be- 
tween the  parties  that  Ooetzinger  should  be 
dected  a  director  and  treasurer  of  the  cor- 
poration, and  act  in  an  advisory  capacity 
and  countersign  aU  checks  and  obligations 
for  the  payment  of  money,  and  that  such 
employment  should  begin  January  2,  1906, 
and  end  when  the  notes  given  him  by  Dona- 
hue were  fully  paid,  and  that  he  should  be 
paid  a  salary  of  $1,800  per  year ;  that,  pur- 
suant to  such  agreonent,  tbe  capital  stock 
was  Increased,  and  Ooetzinger  was  elected 
to  the  offices  specified;  that  on  January  6, 
1906,  Donahue  paid  Ooetzinger  $20,000  in 
cash  and  delivered  his  notes  for  $30,000  as 
agreed  upon,  and  there  was  then  issued  to 
Donahue  $48,000  of  the  capital  stock  of  the 
corporation,  to  Ooetzinger  $100,  and  to  one 
Coggeshall  $1,000;  that  the  stock  issued  to 
Coggeshall  was  Issued  at  the  request  of  Don- 
ahue; that  of  the  8to<^  issued  to  Donahue 
$39,900  was  eventually  transferred  and  as- 
signed to  Ooetzinger  as  collateral  security 
for  tbe  indebtedness  of  $30,000;  that  there 
was  also  Issued  to  Ooetzinger  1  share  of 
stock  of  the  face  value  of  $100  as  collateral 
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aecoTltr  for  the  payment  of  said  notes;  tbat 
tbe  agreement  as  to  the  employment  of 
GoetxlBger  and  the  salary  which  he  should 
receive  was  reduced  to  writing  on  January 
«,  1906;  that  on  F^ruary  1,  1007,  Donahue 
eold  $5,000  of  the  capital  sto<^  of  said  cor- 
poration to  the  dtfendant  Schroeder,  and 
tbxA  to  that  amount  was  legally  transferred 
on  the  hooka  of  the  company  to  said  Schroed- 
O'.  On  Information  and  belief  the  plaintiff 
allies  tbat  Donahue  guaranteed  Schroeder 
agalDst  loBS  of  the  moneys  paid  for  said 
stock ;  that  at  the  annual  election  of  officers 
held  on  the  1st  day  of  Ilebruary,  1907,  Dona- 
hue, CoggeshaU,  and  Schroeder  were  dected 
directors;  tbat  on  said  day,  without  Just 
cause,  the  directors  unanimously  passed  a 
resolution  dispensing  with  the  services  of 
Goetzinger  as  treasurer,  and  thereafter  and 
nntU  April  1,  1909,  combined  and  confeder- 
ated together  to  exdnde,  and  did  exclude, 
Goetzinger  from  all  participation  in  the  af- 
fairs of  tbe  plaintiff  corporation;  that  on 
said,  last-named  day  the  defendants  ceased 
to  be  directors  and  officers  of  tbe  company, 
and  John  M.  Goetzinger,  his  wife,  and  daugh- 
ter were  elected  officers  and  directors  In 
their  places;  that  three  of  the  notes  given 
by  Donahoe  to  Goetzinger  have  been  paid, 
but  those  due  January  6,  1910,  1911,  and 
1912  are  nnpald ;  that  Goetzinger  has  at  all 
times  owned  said  notes  and  at  ail  times  held 
and  stiU  holds  $40,000  of  the  stodc  of  tbe 
plaintUf  as  collateral  security  for  the  pay- 
ment of  said  notes;  that,  so  long  as  Goetz- 
inger was  retained  as  treasurer  and  financial 
manager,  the  business  was  profitably  con- 
docted,  bat  thereafter  the  business  was  con- 
ducted at  a  loss,  so  that  by  the  end  of  the 
year  1908  the  capital  stock  was  impaired  to 
the  extent  of  over  $11,500;  that,  after  Goetz- 
inger was  exduded  from  participation  in  the 
affairs  of  the  company,  and  while  its  capital 
stock  was  Impaired  by  its  losses,  the  de- 
fmdants,  acting  as  directors  and  officers  of 
the  corporation,  fraudulently,  knowingly,  and 
willfully  authorized  and  permitted  the  de- 
fendant Donahue  to  withdraw  and  take  a 
large  sum  of  money  from  the  corporation 
and  to  derote  the  same  to  bis  personal  vse, 
and  that  the  amount  so  taken  exceeded  $13,- 
000;  that  on  December  22,  190S,  at  a  special 
meeting  of  tbe  board  of  directors  of  said  cor- 
poration, at  which  all  of  the  defendants 
were  present,  said  Donahue  was  authorized 
to  borrow  tbe  sum  of  $12,450  from  the  corpo- 
ration, giving  therefor  his  unsecured  note 
without  interest;  that  with  the  knowledge 
and  consent  of  all  the  defendants  said  Dona- 
hoe secured  from  said  corporation  the  sum 
of  $12,460  In  exchange  for  his  note,  and  that 
at  such  time  idaintiff  owed  debts  in  a  sum 
exceeding  $22,000;  that  the  defendants  had 
mismanaged  the  business  and  wasted  the 
property,  so  that,  when  the  aforesaid  sum 
of  money  was  withdrawn  by  Donahue,  the 
plaintiff  was  left  without  means  to  pay  its  | 


liabilities,  and  Its  entire  assets  were  worth 
but  little,  U  anything,  above  its  llabUltles; 
that  shortly  before  the  defendants  ceased  to 
be  directors  the  National  Exchange  Bank, 
to  which  the  corporation  was  indebted  In  th6 
sum  of  $19,000,  threatened  bankruptcy  pro- 
ceedings, and  that,  to  avoid  such  proceed- 
ings, said  Goetzinger  paid  to  said  bank  all 
of  its  claim  and  took  an  assignment  there- 
of; that  during  the  years  1907  and  1908 
Donahue,  with  the  knowledge  and  consent 
of  bis  co-directors,  withdrew  large  amounts 
of  money  from  tbe  corporation  for  the  pur- 
pose of  paying  the  expense  of  litigation  then 
pending  betwen  him  and  Goetzinger;  that 
at  the  times  the  moneys  were  taken  and  per- 
mitted to  be  taken  by  Donahue  he  was  whol- 
ly insolvent,  which  fact  bis  co-directors  well 
knew;  and  that  they  also  knew  that  said 
moneys  were  being  withdrawn  and  taken  by 
Donahue  for  his  own  uses  and  puriKwes,  and 
not  for  the  use  of  the  corporation.  The  re- 
lief prayed  for  is  that  the  defendants  be 
compelled  to  pay  into  the  treasury  of  the 
corporation  all  moneys  taken  therefrom  by 
Donahue,  and  that  it  have  such  other  and 
further  relief  as  may  be  Just 

Bodoi  &  Beuscher  and  Quarles,  Spence  & 
Queries  (J.  V.  Quaries,  Jr.,  of  counsel),  for 
appellants.    Frank  M.  Hoyt,  for  respondent 

BARME3S,  J.  (after  stating  the  facts  as 
above).  The  question  presented  to  this  court 
is:  Does  the  complaint  state  a  cause  of  ac- 
tion? It  may  be  tbat  the  plaintiff  is  asking 
relief  to  which  It  is  not  entitled,  and  that 
facts  exist  which  would  deter  a  court  of  equi- 
ty from  granting  any  relief,  but  if  tbey  do 
exist,  tbey  are  not  before  us.  The  complaint 
shows  that  Goetzinger  held  four-fifths  of  the 
capital  stock  of  the  corporation  as  collateral 
security  for  the  payment  of  an  indebtedness 
amounting  to  $15,000,  which  indebtedness 
was  incurred  by  the  defendant  Donahue  in 
reference  to  the  purchase  of  the  corporate 
stock  and  prcHperty  of  tbe  plaintiff  from 
Goetzinger;  that  Donahue,  who  was  insol- 
vent, was  permitted  by  his  co-directors  to 
borrow  $12,460  from  the  corporation  for  his 
own  personal  use,  g;lving  a  worthless  note 
therefor,  due  in  three  years  from  its  date 
without  Interest  and  that  all  the  directors 
knew  that  Donahue  was  insolvent  when  the 
loan  was  made;  tbat  the  corporation  was 
thereby  left  without  means  to  pay  its  debts ; 
and  that  its  assets  amounted  to  little.  If 
anything,  nxwe  than  its  debts. 

Tbe  law  would  be  very  inefficient  if  it  did 
not  afford  to  the  holder  of  the  collateral  pro- 
tection against  the  squandering  of  his  securi- 
ty by  any  such  means.  It  would  be  Just  as 
inefficient  if  it  did  not  afford  a  like  protec- 
tion to  creditors  of  the  corporation.  It  is  no 
answer  to  the  facts  alleged  to  say  that  the 
Donahue  notes  may  be  paid  as  tbey  mature. 
Goetzinger  is  entitled  to  have  his  security 
protected  from  fraudulent  dissipation  in  tlu» 
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meantime.  If  tbe  corporatton  could  take  the 
worthless  notes  of  Donahue  due  In  three 
yean  for  the  money  paid  him,  it  could  take 
notes  maturing  In  ten  years.  A  party  tak- 
ing corporation  stock  as  security  for  a  loan 
is  not  obliged  to  permit  bis  security  to  be 
squandered  by  the  creditor  who  practically 
controls  the  corporation  because  perchance 
the  debt  will  be  paid  at  maturity.  The  se- 
curity having  been  wasted,  the  creditor 
should  have  the  right  to  compel  those  re- 
sponsible for  the  waste  to  make  reparation. 
The  general  creditors  of  the  corporation 
might  exercise  the  same  right  if  their  inter- 
ests were  being  Jeopardized  and  they  so  de- 
manded. The  complaint  shows  that  a  large 
sam  of  money  was  lost  to  the  corporation 
because  of  a  fraudulent  breach  of  trust  on 
the  part  of  its  directors.  For  such  a  loss 
the  recreant  oflScers  are  personally  responsi- 
ble. Section  3237,  St;  Gores  t.  Day,  99 
Wis.  276,  74  N.  W.  787;  Cunningham  v. 
Wechselberg,  105  Wis.  359,  81  N.  W.  414; 
KUlen  V.  Barnes,  106  Wis.  B46,  82  N.  W.  636; 
Ckinsolidated  Vinegar  Works  v.  Brew,  112 
Wis.  610,  88  N.  W.  608;  Seerlng  v.  Black, 
140  Wis.  413,  122  K.  W.  1055.  Nothing  is 
said  in  Edler  v.  Hasche,  67  Wis.  653,  661, 
31  N.  W.  57,  OP  in  Whorton  v.  Webster,  66 
Wis.  356,  871,  14  N.  W.  280,  that  is  In  con- 
flict with  the  views  here  expressed.  Subdi- 
vision 2,  {  3237,  St,  expressly  authorizes  the 
institution  of  such  an  action  as  is  here 
brought  against  the  directors  of  a  corpora- 
tion for  the  restitution  of  funds  lost  through 
their  mismanagement.  The  control  of  the 
corporation  having  passed  Into  friendly 
hands,  and  the  purpose  of  the  suit  being  to 
restore  its  assets  by  compelling  money  to  be 
paid  beck  into  Its  treasury  by  those  who 
were  responsible  for  Its  wrongful  withdraw- 
al, the  action  was  properly  brought  In  the 
name  of  the  corporation  rather  than  In  the 
name  of  a  creditor  of  the  corporation  or  of 
Ooetzlnger.  Doud  v.  Railway  Co.,  65  Wis. 
108,  25  N.  W.  533,  56  Am.  Rep.  620 ;  Land 
L.  &  L.  Ca  V.  Mclntyre,  100  Wis.  245,  256, 
76  N.  W.  964,  69  Am.  St  Rep.  915;  Franey 
V.  Warner,  96  Wis.  222,  227,  71  N.  W.  81, 
and  cases  cited. 
Order  affirmed. 


SCHUMACHER  v.  TUTTLB  PRESS  CO. 

(Supreme  Court  of  Wisconsin.    April  26,  1910.) 

1.  Mastsb  and  Servant  {§  218*)— Iwjcbies  to 
Sebvani^Assumption  of  Risks— Tocth- 
FUL  Employ^. 

When  a  minor  employs  has  reached  the  age 
when  he  may  be  lawfully  employed,  he  asaames 
the  risks  rMulting  from  open  and  obvious  dan- 
gers. 
[Ed.  Note.— For  other  cases,  see  Master  and 
srvant,  Cent.  IMg.  |  601 ;   Dec.  Dig.  g  218.»] 


Servant, 


2.  MABXn  AND  8KBVANT  (|  218*)— IRJITBIKB  TO 

Servant— AssuKFTiON  or  BuKS  — XouTH- 

rui.  Eiifix)t£. 

While  the  ordinary  adult  assumes  the  risks 
of  open  and  obvious  dangers  whidi  he  knows  or 
ought  to  know,  an  inexperienced  minor  does  not 
as  matter  of  law  assume  risks  obvious  to  the 
adult,  unless  it  appears  that  be  not  only  knew 
or  ought  to  have  known  the  danger  from  which 
injury  resulted,  but  also  appreciated  or  ought  to 
have  appreciated,  the  extent  of  the  risk  to 
which  it  subjected  him,  especially  where  the  sit- 
uation is  obscure  or  complex. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IHg.  H  601,  606,  604 ;  Dec.  Dig. 
(  218.*] 

3.  Master  and  Servant  (|  288*)- Injitsies 
TO  Servant— Action— AssuifFTioN  or  Risk 
—Question  roB  Jdbt. 

In  an  action  for  Injuries  to  a  minor  em- 
pIoy4  whose  hand  was  crushed  in  a  rotary  print- 
Ing  press  at  which  he  was  at  work,  evidence 
held  to  present  a  question  for  the  jury  as  to  his 
assumption  of  risks  resulting  from  open  and  ob- 
vious dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1079-1061 ;   Dea  Dig.  | 

4.  Neougence  (I  121*)— Prozixais  Cause- 
Burden  OP  Proof. 

Plaintiff  has  the  burden  of  showing  that 
negligence  complained  of  was  the  proximate 
cause  of  injury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  228;   Dec.  Dig.  {  121.*] 

6.  Master  and  Servant  (|  291*)— Injuries  to 
Servant  —  Action  —  Inbtructionb  —  Bub- 
den  or  PRoor. 

In  an  action  for  injuries  to  a  minor  em- 
ploy&  the  twelfth  question  asked  the  jury  which 
found  a  special  verdict  for  plaintiff  was  whether 
the  lack  of  warning  was  the  proximate  cause  ot 
injury,  and  in  the  first  part  of  an  instruction, 
this  question  was  referred  to  twice  as  "this  ques- 
tion No.  12."  The  court  then  defined  ppox!- 
mate  cause,  and  proceeded  as  follows:  'It  is 
contended  by_  plaintiff  that  the  failure  to  give 
proper  warning  and  instruction  to  the  plain- 
tiff, was  the  proximate  cause  of  the  injury.  By 
defendant,  however,  this  is  denied,  and  it  ia 
contended  that  this  was  not  the  proximate  cause 
of  the  injury,  but  the  proximate  cause  of  the 
injury  was  the  boy's  own  negligence  and  care- 
lessness. It  is  for  you  to  determine  what  the 
fact  was.  The  burden  of  proof  on  this  question 
is  on  the  defendant"  Held,  that  the  reference 
to  "this  question"  in  the  clause  as  to  the  bur- 
den of  proof  must  be  held  to  refer  to  question 
No.  12,  and  not  to  defendant's  contention,  just 
stated,  that  the  boy's  own  negligence  was  the 
proximate  cause  of  injury,  and  that  thus  con- 
strued the  instruction  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  f{  1140,  1143,  1144;    Dec. 

6.  Appeal  and  Error  (|  1169^- Deterhina- 
TiON  or  Cause — Reveb8ai< — ^Bbbob  Atrot- 
INO  Substantial  Rights. 

An  instruction  misplacing  the  burden  of 
proof  as  to  a  material  fact  in  a  close  case  af- 
fects the  substantial  rights  of  the  aggrieved  par- 
ty, and  the  judgment  should  be  reversed  therefor 
in  accordance  with  Laws  1909.  c.  192  (St  1898. 
8  3072m).  ^ 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4535;    Dec.  Dig.  f  1169.»1 

7.  Appeal  and  Error  (|  1083*)— Review— 
Habklxbs  Ebsob— Inbtbuotions. 

In  an  action  for  injury  to  an  employe  whose 
band  was  crushed  in  a  rotary  press,  the  third 
question  a.sked  the  jury,  which  rendered  a  spc- 
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dal  Terdict  flor  plaintiff,  wu  whether  he  knew 
there  waa  danger  of  retting  hia  hand  in  the 
toUa,  and  defendant  aalied  to  have  the  Juiy  in- 
stiucted  that  onlesa  ther  were  satisfied  to  a 
leasMiable  certainty  by  the  fair  preponderance 
of  the  evidence,  that  this  question  should  be  an- 
swered, "XtB,"  then  they  must  answer  it,  "No." 
Bdd  that,  while  this  was  doubtless  a  correct  In- 
struction, its  refiual  could  work  no  prejudice  to 
defendant,  as  the  error  thereby  committed  was 
biTotable  to  it  because  it  was  relieved  from  as- 
soming  the  burden  of  proving  Icnoi^ledge  of  the 
dagger  or  assumption  of  risk. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4056-1058;  Dec.  Dig.  ( 
103S.*] 

8.  SIaSTEB  and  SzBVAST  ((  285*)— IltJtTBIKB  TO 

Skbvaht— Action— BtTBDEif  of  Paoor. 
In  an  action  for  injuries  to  a  minor  em- 
ployS,  whose  Itand  was  crushed  in  a  rotary 
press,  he  had  the  burden  of  showing  that  defend- 
snt  by  ordinary  care  ought  to  have  seen  that 
the  nuls  might  probably  injure  him,  and  ought 
to  have  Imown  that  he  should  be  warned,  and 
that  defendant  did  not  snffidently  warn  him  of 
the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i§  804,  896,  901,  906 ;  Dec. 
Dig.  I  265.»] 

Siebecker,  X,  dissenting. 

Appeal  from  Circuit  Court,  Winnebago 
County;  George  W.  Bumell,  Judge. 

Action  by  Frank  Schumaclier,  by  guardian 
ad  litem,  against  the  Tattle  Press  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Personal  injuries.  The  plaintiff  was  em- 
ployed by  defendant  In  July,  1908,  as  an  er- 
rand boy  and  to  do  swe^lng  out  and  general 
work  about  Its  large  printing  plant  He 
worked  in  this  capacity  till  October,  wb«> 
he  was  set  to  work  at  a  rotary  printing  press 
and  was  Injured  2  or  3  days  later,  at  which 
time  he  was  10  daya  more  than  16  years  old. 
This  press  was  12  feet  long,  east  and  west, 
4  feet  wide,  and  4  feet  In  height;  it  rested 
on  two  12-foot  steel  beams  running  east  and 
west,  which  In  tnm  rested  on  the  cement 
floor  of  the  pressroom ;  under  the  press  was 
a  pit  l&'A  Inches  deep  below  the  floor;  In 
this  pit  plaintiff  was  set  to  work ;  it  was  bis 
duty  to  sit  or  partially  recline  upon  the  floor 
of  the  pit  under  the  east  end  of  the  press 
and  in  such  position  as  to  watch  some  slit- 
ters or  shears  some  distance  above  his  head 
near  the  southeast  comer  of  the  framework 
of  the  machine,  which  slitters  trim  off  the 
margin  of  the  paper  before  it  passes  between 
the  printing  rolls;  It  was  further  his  duty 
to  shove  the  shavings  from  the  slitters  bade 
towards  tbe  west  end  of  the  pit  as  they  ac- 
nmnilated,  and  if  the  slitters  became  dogged 
It  was  bis  duty  to  grasp  a  rope  near  at  hand 
and  give  it  a  jerk,  and  thus  stop  the  press 
tai  order  that  tbe  tangled  paper  ahavlngs 
mi^t  be  removed;  this  rope  or  cord  was  fas- 
tened to  tlie  electric  controlling  lever  on  the 
south  side  of  tbe  press,  and  then  ran  down 
into  tbe  west  end  of  the  pit  and  back  nearly 
to  tbe  east  end  thereof,  and  was  tied  to  the 


center  of  a  steel  beam  whldi  nut  from  north 
to  south  between  the  two  12-foot  beams  on 
which  the  press  rested;  this  crossbeam  was 
9%  inches  from  the  east  end  of  the  pit,  and 
was  Immediately  above  the  plaintiff's  shoul- 
ders as  he  redlned  in  the  pit;  above  this 
beam  and  a  little  to  the  west  thereof  were 
the  large  type  roller  and  a  smaller  ink  roller 
of  the  press  which  ran  together  In  contact 
turning  upwards,  their  point  of  contact  being 
13^  Inches  above  the  lower  side  of  tbe 
transverse  steel  beam.  On  tbe  evening  of 
October  15,  1908,  at  about  9 :15  o'dock,  while 
the  plaintiff  was  at  work  in  tbe  pit,  bis  right 
band  was  cau^t  between  the  two  rollers 
above  mentioned,  and  drawn  in  and  badly 
mangled  and  crushed  before  tbe  machine 
could  be  stopped.  Tbe  plaintiff  claimed  that 
as  he  was  watching  the  slitters  and  moving 
back  the  shavings  the  slitters  clogged,  and  he 
grabbed  for  the  rope  to  stop  tbe  press,  but 
grabbed  too  high,  and  that  his  right  hand 
went  in  between  the  rollers.  The  negligence 
daimed  was  that  be  was  not  suffldently 
warned  of  the  danger  before  be  was  set  at 
work. 

A  special  verdict  was  found  by  tbe  jury 
to  the  following  effect:  (1)  The  plaintiff  was 
bijured  as  stated;  (2)  that  the  rollers  were 
so  located  as  to  be  dangerous  to  an  employ^ 
working  In  tbe  pit;  (3)  that  plaintiff  did  not 
know  at  the  time  of  tbe  Injury  that  there 
was  danger  of  serious  injury  to  htm  from 
working  in  the  pit  by  getting  bis  band  Into 
the  rolls ;  (4)  that  the  plaintiff  in  tbe  exercise 
of  ordinary  care  ought  not  to  have  reason- 
ably anticipated  that  there  was  such  dan- 
ger; (5)  that  tbe  defendant  in  tbe  exercise 
of  ordinary  care  ought  to  have  foreseen  that 
such  rollers  might  probably  cause  personal 
injury  to  an  employs  working  where  plaintiff 
was  working;  (6)  that  defendant  ought  to 
have  known  that  plaintiff  required  warning 
in  order  to  comprehend  the  danger  Incident 
to  bis  employment ;  (7)  that  plaintiff  was  not 
of  suffldent  age,  imderstanding,  and  experi- 
ence to  comprehend  such  danger ;  (8)  that  no 
want  of  ordinary  care  on  plaintiff's  part  con- 
tributed to  his  injury;  (9)  that  there  was 
danger  in  plaintlfTs  work  which  was  not 
open  and  obvious  to  a  person  of  bis  age,  ex- 
perience, and  apparent  Intelligence;  (10)  that 
defendant  ought  to  have  anticipated  that 
plaintiff  would  not  know  of  such  danger,  and 
might  because  of  bis  ignorance  probably  be 
injured  as  he  was;  (11)  that  defendant  did 
not  give  plaintiff  suffldent  warning  and  in- 
struction to  advise  him  of  the  danger  to 
which  he  was  subjected;  (12)  that  such  lack 
of  warning  was  the  proximate  cause  of  plain- 
tlflTs  injury;  (13)  that  plalntUTs  damages 
were  94^000.  The  defendant  moved  for  judg- 
ment non  obstante,  also  to  set  aside  the  ver- 
dict, and  for  a  new  trial  in  case  the  former 
motion  should  not  be  granted.    Both  motions 
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being  denied,  and  judgment  entered  on  the 
verdict  for  tbe  plaintiff,  tlie  defendant  ap- 
peals. 

C.  6.  Cannon  (C.  B.  Bird,  of  counsel),  for 
appellant  Albert  H.  Krugmeler  and  Fred  V. 
Heinemann,  for  respondent 

WINSLOW,  C.  J.  (after  stating  the  facta 
as  above).  The  defendant's  cblef  contention 
Is  that  a  verdict  for  the  defendant  should 
have  been  directed  on  the  undisputed  evi- 
dence because  the  danger  was  so  open  and 
obvious  that  the  plaintiff,  though  only  a  boy 
of  16,  must  be  held  to  hare  assumed  the  risk. 
In  support  of  Its  position  appellant  cites 
Roth  V.  Barrett  Mfg.  Co.,  96  Wis.  615,  71 
N.  W.  1034 ;  Blgelcrw  v.  Danielaon,  102  Wis. 
471,  78  N.  W.  599;  Helmke  v.  Thllmany,  107 
Wis.  216,  83  N.  W.  860;  Groth  v.  Thomann, 
110  Wis.  488,  8«  N.  W.  178;  Upthegrove  v. 
Coal  Co.,  118  Wis.  673,  96  N.  W.  385;  Horn 
V.  La  Crosse  Box  Co.,  123  Wis.  390, 101  N.  W. 
S85;  Kaicb  v.  Mllwaulcee  Bag  Co.,  139  Wis. 
101, 120  M.  W.  261,  and  cases  of  a  similar  na- 
ture from  other  Jurisdictions.  On  the  other 
hand,  the  respondent  cites  and  relies  upon 
Cbopln  V.  Badger  Paper  Co.,  83  Wis.  192, 
63  N.  W.  452;  Thompson  v.  Johnston  Bros. 
Co.,  86  Wis.  576,  57  N.  W.  298;  Renne  v. 
U.  S.  Leather  Co.,  107  Wis.  305,  83  N.  W. 
473 ;  Van  de  Bogart  v.  M.  ft  M.  Paper  Co., 
127  Wis.  104,  106  N.  W.  805;  Wankowski 
V.  P.  &  P.  Co.,  137  Wis.  123,  118  N.  W.  643 ; 
and  Novak  v.  Nordberg  Mfg.  Co.  (Wis.)  124 
N.  W.  282. 

That  the  case  is  a  close  one  la  undeniable. 
There  are  many  such  and  of  necessity  must 
be.  It  is  not  that  the  rules  of  law  applicable 
are  doubtful  or  involved,  but  that  the  facts 
of  no  two  cases  are  alike,  and  there  must 
be  a  large  field  where  it  is  dlfiScult  to  say 
whether  a  given  case  reaches  or  crosses  the 
line  which  the  law  lays  down  as  the  limit 
In  such  cases  two  different  minds  will  be 
apt  to  reach  different  conclusions,  though 
iMth  be  honest  and  both  be  attempting  to 
apply  the  same  abstract  principle  of  law. 
The  Infirmity  is  one  inherent  in  the  human 
reason.  In  no  class  of  cases  Is  the  difficulty 
more  serious  than  In  the  class  covering  in- 
juries to  minor  employes  resulting  from  the 
operations  of  complicated  machines  abont 
which  they  are  working;  that  seems  to  be 
demonstrated  by  the  confidence  with  which 
Iwth  sides  In  the  present  case  cite  and  rely 
upon  Wisconsin  decisions.  Could  there  be 
found  some  infallible  rule  which  could  be  auto- 
matically applied  to  every  such  case,  and  de- 
termine with  mathematical  exactness  wheth- 
er or  not  the  plaintiff  was  entitled  to  recov- 
er, this  court  would  be  relieved  of  mndi 
labor.    But  there  can  be  non& 

It  Is  settled  of  course  that,  notwithstand- 
ing the  fact  of  his  Infancy,  a  minor  assumes 
the  risks  resulting  from  open  and  obvious 
dangers,  at  least  if  the  minor  has  reached 


the  age  when  be  may  be  lawfully  employed 
In  such  labor.  Bat  what  may  be  an  open 
and  obvious  danger  to  an  experienced  adnlt 
may  not  be  such  to  an  inexperienced  minor 
and  hence  there  will  infallibly  be  casea 
where,  under  the  application  of  this  rule,  a 
court  must  direct  judgment  against  an  adult 
while  nnder  precisely  the  same  circumstan- 
ces it  conld  not  rightly  do  so  In  the  case  of 
a  minor.  This  is  not  only  humane  but  logi- 
cal. The  child  presumably  lacks  the  refiect- 
Ive  and  reasoning  power  as  well  as  the  ex- 
perience of  the  man,  and  the  law,  which  Is 
supposed  to  be  the  perfection  of  human  rea- 
son, makes  allowance  for  the  deficiency  In 
this  respect  of  the  childish  character.  So 
this  court  has.  In  no  uncertain  terms,  laid 
down  the  rule  that  while  the  ordinary  adult 
assumes  the  risks  resulting  from  open  and 
obvious  dangers  which  he  knows  or  ought  to 
know,  and  cannot  say  he  did  not  fully  com- 
prehend or  appreciate  them,  the  Inexperienc- 
ed minor  is  not  always  charged  with  knowl- 
edge of  risks  which  to  the  adult  are  obvious, 
and  he  does  not  as  matter  of  law  assume 
such  risks  unless  it  appears  that  he  not  only 
knew  or  ought  to  have  known  the  proximity 
of  the  cog  wheel  or  roller  or  other  dangerous 
agency  from  which  the  injury  resulted,  but 
also  comprehended  and  appreciated,  or  ought 
to  have  comprehended  and  appreciated,  the 
extent  of  the  risk  to  which  its  proximity  sub- 
jected him.  Especially  is  this  latter  rule  ap- 
plicable in  a  case  where  the  situntion  is^ 
obscure  or  complex.  Glerczak  v.  N.  W.  F.  Co. 
(Wis.)  125  N.  W.  436.  There  are  cases,  as 
the  decisions  cited  show,  where  the  court  Is 
justified  in  holding  as  matter  of  law  that  a 
minor  assumed  the  risk,  but  it  will  be  found 
on  examination  that  they  are  generally  cas- 
es where  the  minor  was  nearly  of  age  and 
had  had  a  man's  experience,  or  where  the 
situation  was  free  from  obscurity  or  com- 
plexity, the  danger  in  plain  sight  and  the 
minor's  attention  necessarily  directed  to- 
ward the  dangerous  knife,  or  cog,  or  roller 
by  the  very  nature  of  the  business. 

We  regard  the  present  case  as  peculiarly 
one  for  the  jury  and  not  for  the  court;  the 
plaintiff  here  was  compelled  to  work  in  a 
very  cramped  position  and  in  poor  light;  he 
had  nothing  at  all  to  do  with  the  rollers  In 
which  his  hand  was  caught;  while  he  knew 
there  were  rollers  in  that  general  direction, 
he  had  never  had  occasion  to  observe  close- 
ly their  proximity  to  himself;  his  dnty  was 
to  closely  watch  the  slitters  and  to  be  ready 
to  act  quickly  in  case  of  the  shavings  becom- 
ing clogged;  while  so  engaged  the  rollers 
were  not  only  out  of  his  mind,  but  the  testi- 
mony tends  to  show  that  they  were  also  out 
of  his  range  of  vision  by  reason  of  the  In- 
terposition of  the  steel  crossbeam  betweoi 
his  eyes  and  the  rollers;  the  rope  also  which 
be  was  required  to  pull  was  outside  of  his 
range  of  vision,  and  he  bad  to  grab  at  It 
from  general  knowledge  of  Its  location  rath- 
er than  from  vision.    Under  all  these  dr- 


Digitized  by 


Lioogle 


W1&) 


SCHUMACHER  r.  TUTTLE  PRESS  CO. 


49 


camatances,  irMdi  the  evidence  eltber  prov- 
ed or  tended  to  prove,  we  thlak  tbat  the 
case  was  a  proper  one  for  the  Jury. 

Two  minor  rulings  upon  evidence  are  as- 
signed as  error,  but  we  do  not  consider  them 
as  of  sufficient  Importance  to  require  treat- 
ment; there  was  certainly  no  prejudicial  er- 
ror In  either  of  them. 

A  question  of  serious  difficulty  arises  up- 
on the  charge.  The  twelfth  question  asked 
the  Jury  whether  the  lack  of  warning  was 
the  proximate  cause  of  injury.  The  court  in 
charging  the  Jury  told  them  that  if  they  an- 
swered question  No.  11,  "Yea,"  they  need  not 
answer  "this  question  No.  12"  at  all,  but 
that  If  they  answered  question  No.  11,  "No," 
then  they  must  answer  "this  question  No. 
12."  The  court  then  correctly  defined  prox- 
imate cause  and  proceeded  as  follows:  "It 
Is  contended  on  the  part  of  the  plaintiff  that 
the  failure  to  give  proper  warning  and  in- 
struction to  the  boy  or  this  plaintiff  was  the 
proximate  cause  of  the  injury.  On  the  part 
of  the  defendant,  however,  this  is  denied, 
and  it  Is  contended  that  this  was  not  the 
proximate  cause  of  the  Injury,  but  the  prox- 
imate cause  of  the  injury  was  the  boy's  own 
negligence  and  carelessness.  It  Is  for  you 
to  determine  what  the  fact  was.  The  burden 
of  proof  on  this  question  is  on  the  defend- 
ant By  burden  of  proof  is  meant  tbat  the 
party  which  has  the  burden  of  proof  must 
satisfy  you  by  a  preponderance  of  the  evi- 
dence of  the  facts  claimed.  After  consider- 
ing all  the  evidence  then  yon  will  answer 
that  question  either  'Yes'  or  'No'  as  yon  may 
And  the  fact  to  be." 

It  will  be  noticed  that  the  court  here  told 
the  Jury  plainly  that  the  burden  of  proof  on 
"this  question"  was  on  the  defendant.  If 
'ibis  question"  meant  question  No.  12,  this 
histmctlon  Is  admitted  to  be  error,  because 
the  plaintiff  always  has  the  burden  of  show- 
ing that  the  negligence  complained  of  was 
the  proximate  cause  of  the  Injury.  But  It  is 
claimed  that  "this  question"  as  here  used 
must  have  been  understood  to  refer  to  the 
defendant's  contention  which  had  Just  been 
stated,  namely,  that  the  boy's  own  negli- 
gence was  the  proximate  cause  of  the  injury. 
We  should  prefer  to  so  hold.  Doubtless  this 
was  the  intention  of  the  trial  Judge,  whose 
learning  and  long  experience  forbid  us  from 
entertaining  the  idea  that  he  Intentionally 
charged  the  Jury  that  the  defendant  had  the 
bnrden  of  proof  on  the  question  of  proximate 
cause.  But  the  difficulty  is  that  we  can  see 
no  Justification  for  so  holding.  In  the  first 
part  of  the  instruction  the  judge  had  refer- 
red twice  to  "this  question,"  both  times  re- 
ferring to  question  No.  12;  after  stating 
four  Interrening  propositions  he  again  refers 
to  "this  qoeetion."  He  had  stated  two  con- 
tentions but  he  had  stated  no  new  question 
save  In  the  sense  that  a  matter  under  con- 
tiderathm  is  sometimes  called  a  question. 
He  had  used  the  word  "qnestion"  many 
Urnes  in   his  diarge  before  reaching   this 

12eN.W.— i 


point,  and  always  with  distinct  reference  to 
one  of  the  questions  of  the  special  verdict 
There  can  tie  no  reasonable  doubt,  we  think, 
but  that  the  Jury  must  have  understood  the 
word  "question"  in  its  true,  natural  sense  as 
referring  to  the  question  which  they  were 
required  to  answer. 

The  Instruction  being  erroneous,  the  next 
inquiry  is  whether  it  appears  to  have  affect- 
ed the  substantial  rights  of  the  defendant 
for,  unless  it  does  so  appear,  the  judgment 
is  not  to  be  reversed  on  that  ground.  Sec- 
tion 3072m,  St  1898  (Laws  1909,  c.  192). 
That  it  does  so  appear  we  cannot  doubt 
Where  a  question  of  fact  is  close  and  doubt- 
ful, as  in  this  case,  the  question  of  which 
side  has  the  burden  of  proof  is  always  of 
great  Importance.  Any  one  who  has  tried  a 
question  of  fact  himself  upon  evidence  near- 
ly evenly  balanced  has  experienced  the  im- 
portance of  the  rule,  and  has  frequently  been 
compelled  to  decide  such  questions  on  the 
consideration  alone  that  he,  upon  whom  lay 
the  burden  of  proof,  had  not  been  able  to 
lift  It  To  have  this  burden  wrongly  placed 
on  the  crucial  point  of  a  close  case  seems  un- 
questionably to  be  the  deprivation  of  a  sub- 
stantial, not  a  mere  technical,  right  We 
therefore  reluctantly  conclude  that  this  er- 
ror necessitates  reversal.  >  Grenawalt  v.  Roe, 
136  Wis.  501,  117  N.  W.  1017. 

There  were  certain  refusals  to  Instruct 
which  must  also  be  noticed.  The  third  ques- 
tion asked  whether  the  plaintiff  knew  that 
there  was  danger  of  getting  his  hand  In  the 
rolls,  while  working  in  the  pit,  and  the  de- 
fendant asked  to  have  the  Jury  instructed 
that  unless  they  were  satisfied  to  a  reason- 
able certainty  by  the  fair  preponderance  of 
the  evidence  that  this  question  should  be  an- 
swered, "Tes,"  then  they  must  answer  it 
"No."  This  was  doubtless  a  correct  instruc- 
tion, but  its  refusal  could  work  no  prejudice 
to  the  defendant;  the  error  thereby  commit- 
ted was  favorable  to  the  defendant,  for  the 
reason  that  It  was  relieved  from  assuming 
the  burden  of  proving  knowledge  of  the  dan- 
ger or  assumption  of  risk.  The  same  In- 
struction was  asked  as  to  the  fifth  and  sixth 
questions,  and  manifestly  should  have  been 
given.  Affirmative  answers  to  these  ques- 
tions were  necessary  links  in  the  chain  of 
facts  constituting  negligence  on  the  part  of 
the  defendant  and  it  was  entitled  to  Instruc- 
tions requiring  that  such  facts  be  proven  by 
the  preponderance  of  the  evidence. 

The  eleventh  question  asked  whether  suffi- 
cient warning  of  the  danger  was  given  by 
defendant,  and  on  this  question  It  requested 
an  instruction  that  it  should  be  answered, 
"Yes,"  unless  the  jury  were  satisfied  by  the 
preponderance  of  the  evidence  that  It  should 
be  answered,  "No."  This  Instruction  was 
refused,  but  it  should  have  been  given.  A 
n^atlve  answer  to  this  qnestion  was  an- 
other necessary  link  in  the  chain  of  facts  con- 
stituting defendant's  actionable  negligence, 
and  hence  the  burden  was  on  the  plalntut 
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to  produce  eTldmce  jnatifylng  such  an  an- 
swer. 

There  are  no  other  contentions  made  which 
are  deemed  of  substantial  merit 

Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

SIE^BECKBR,  J.,  dissenting. 


GRAUMAN,  MARX  &  CUNB  CO.  t. 
KRIENITZ. 

(Supreme  CJonrt  of  Wisconsin.    April  26,  1910.) 

1.  Infants  (|  110»)  —  Dxfawt  Judgment 
Against  Minor— Application  to  Set  Asidb 
— DiscBETioN  of  Court.  ,  ,    ,.  ^  j 

An  application  to  set  aside  a  default  jud^ 
ment  against  a  minor  is  addressed  to  the  court  s 
sound  discretion,  guided  by  the  settled  policy  of 
the  law  that  a  person  under  disability  is  en- 
titled to  reasonable  opportunity  to  be  heard  by  a 
representatiTe  during  his  disability,  or  by  him- 
self after  It  has  been  removed. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  f  314;   Dec.  Dig.  S  U0.*1 

2.  Infants  (I  78*)— Actions  Against— Rep- 
resentation BY  Guardian  Ad  Litem. 

A  minor  defendant  should  be  represented 
by  a  guardian  ad  litem. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  a  195-209;    Dec.  Dig.  i  78.*] 

3.  Infants  (H  47,  68»)— Oonteact»-Vaud- 
itt. 

The  contract  of  a  minor,  other  than  for  nec- 
essaries, is  either  void,  or,  as  a  general  rule, 
voidable  at  his  option  exercised  within  a  rea- 
sonable time  after  bis  coming  of  age  and  restor- 
ing the  former  situation  as  far  as  he  is  reason- 
ably capable  of  doing  so. 

[Ed.  Note.— For  other  cases,  see  Infants.  Cent. 
Dig.  IS  99-110,  1^-160;  Dec  Dig.  H  47,  58.  •] 

4.  Infants  (|  66*)— Contracts— Avoidance— 
Estoppkl. 

A  minor  may  In  making  a  contract  bene- 
ficial to  himself  estop  himself  from  subsequently 
avoiding  it  on  the  ground  of  infancy,  as  where 
there  is  actual  fraud  by  express  representation 
of  capacity  inducing  the  adverse  party  to  con- 
tract 

[Ed  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I  100;  Dec  Dig.  t  56.*] 
6.  Infants  (S  55»)  —  Contracts  —  Effect  of 

Infant's  Fraud.  .,,  ^. 

The  rule  that  an  infant  may  bind  himself 
by  his  actual  fraud,  but  not  by  mere  conduct 
or  silence  when  he  ought  to  speak,  is  an  excep- 
tion to  the  rule  that  an  infant  cannot  bind  him- 
self by  estoppel,  and  is  confined  to  cases  where 
the  infant  is  in  fact  developed  to  the  condition 
of  actual  discretion,  and  to  cases  of  actual  fraud, 
and  where  the  contract  or  transaction  is  bene- 
ficial. 

[E2d.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I  185;    Dec.  Dig.  i  55.*] 
6.  Infants  (|  56*) — Contbaotb— Avoidance— 

If  a  minor  merely  fails  to  impart  informa- 
tion of  his  age,  unasked,  there  being  no  misrep- 
resentation of  fact  and  no  artifice  employed  to 
mislead,  he  is  not  guilty  of  such  fraud  as  will 
estop  him  from  pleading  minority  to  avoid  a 
contract 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  I  100;    Dec.  Dig.  i  56.*] 


7.  Infants  (|  68*)  —  CowraAOi*— Avoidahcs 
Notwithstanding  Fraud. 

An  infant  by  becoming  a  mere  surety  or 
accommodation  maker  of  a  note  is  not  benefited 
by  his  contract,  and  hence  may  avoid  it  not- 
withstanding actual  fraud  in  misrepresenting  his 
age. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  100;    Dec.  Dig.  I  56.*] 

8.  Infants  (|  112*)— Actions  Against— Ab- 
sence of  Guardian  Ad  Litem— Vauditt 
or  Judgment. 

Where  proper  service  of  the  summons  was 
made  as  required  by  law,  a  judgment  against 
a  minor  not  represented  by  a  guardian  ad  litem 
is  not  void,  such  representation  not  being  ju- 
risdictional, and,  notwithstanding  its  absence, 
the  judgment  Is  proof  against  collateral  attack, 
and  can  only  be  avoided  by  appeal  for  error, 
where  the  minority  appears  of  record.or  other- 
wise by  motion  or  other  direct  proceeding  in  the 
action  seasonably  resorted  to. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  320;   Dec.  Dig.  {  112.*] 

9.  Infants  (|  110*)— Actions  Against— Dk- 
FAULT  Judgment— Setting  Abide. 

Mere  acquiescence  by  an  infant  while  under 
disability  in  a  default  judgment  is  insufficient  to 
justify  denial  of  his  motion  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Infants,  Gent 
Dig.  S  314;   Dec  Dig.  {  110.*] 

10.  Infants  (S  78*)  —  Actions  Aoainst  — 

Right  to  Day  in  Court. 
The  policy  of  the  law  to  afford  a  minor  a 
day  in  court  either  by  a  guardian  ad  litem,  or 
after  removal  of  disability,  is  so  general  that 
something  extraordinary  is  required  to  create  an 
exception,  and  mere  inconvenience  and  cost  of 
litigation  to  the  adverse  party  is  not  enough. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  fl  195-209;   Dec  Dig.  |  78.*] 

11.  Infants  (|  110*)— Actions  Against— Ib- 
BBOULAB  Judgment— Setting  Aside. 

An  irregular  judgment  against  a  minor  is 
not  always  to  be  set  aside  either  during  disabil- 
ity or  after  it  is  removed,  since,  if  the  minor 
suffered  no  substantial  injustice,  relief  is  not 
necessarily  grantable. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  S  314;  Dec  Dig.  S  HO-*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Orren  T.  Williams,  Judge. 

Action  by  the  Grauman,  Marx  &  Cllne 
Company  against  Harry  W.  Krlenltz,  Im- 
pleaded, etc.  From  an  order  denying  ap- 
plication to  vacate  a  default  judgment  against 
defendant  Erlenltz,  he  appeals.    Reversed. 

Appeal  from  the  circuit  court  for  Milwau- 
kee county  from  an  order  denying  the  ap- 
plication of  defendant,  who  was  under  21 
years  of  age,  to  vacate  a  judgment  against 
him  and  permit  bim  to  defend. 

The  action  was  to  recover  aa  a  promis- 
sory note  upon  which  appellant  was  an  ac- 
commodation maker.  The  complaint  was 
duly  verified.  No  answer  was  served. 
Judgment  by  default  was  taken.  In  due 
course.  Nothing  appeared  of  record  indicat- 
ing that  appellant  was  a  minor.  Ezecutlcm 
was  duly  Issued  on  the  Judgment  and  re- 
turned unsatisfied.  Several  months  after 
judgment  supplementary  proceedings  were 
commoiced    against   appelant,    whereupon 
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be  appeared  and  secnred  appointment  of  a 
gnaidlan  ad  litem  to  represent  blm  and  In- 
stitute and  carry  on  due  proceedings  to  open 
tbe  defiittlt  and  obtain  leave  to  defend.  A 
motion  was  duly  made  to  vacate  the  Judg- 
ment. Upon  sucb  motion  defendant  ten- 
dered an  answer,  pleading  that  he  signed 
the  note  aa  an  accommodation  maker,  only, 
and  that  he  was  a  minor  at  the  time  of  so 
signing  and  atill  was  such. 

The  motion  -was  supported  by  affidavits  on 
defendant's  behalf  that  be,  at  first,  became 
a  guarantor  for  his  codefendant  at  the  re- 
quest of  her  husband;  that  she  desired  to 
purchase  millinery  goods  of  plaintiff  and 
could  not  do  so  without  a  guarantor  of  pay- 
ment therefor;  that  later,  when  the  indebt- 
edness Incurred  on  the  faith  of  the  guaran- 
ty, amounting  to  some  $472,  became  due,  de- 
fendant was  asked  by  plaintiff's  attorney  to 
settle  therefor;  that  defendant  then  claimed 
he  was  not  liable  because  he  was  a  minor; 
that,  as  a  result  of  some  negotiations,  the 
claim  was  settled  by  the  note  In  suit,  signed 
by  defendant  as  an  accommodation  maker 
and  a  personal  note  of  the  principal  debtor 
for  the  balance. 

The  affidavits  tended  strongly  to  show  that 
the  settlement  was  made,  and  guaranty 
surrendered  to  defendant  on  tbe  faith  of  his 
representation^  by  conduct,  or  words  that 
he  had  arrived  at  the  age  of  21  years. 
Whether  he  expressly  so  represented  was 
disputed,  the  preponderance  of  proof  being 
in  tbe  negative.  There  was  a  conflict  as  to 
whether  defendant  represented'  himself  to 
he  of  age  when  the  guaranty  was  signed, 
but  the  prreponderauce  of  proof  was  In  the 
negative.  The  affidavits  pretty  clearly  show- 
ed that  plaintiff  supposed,  and  had  reason- 
able ground  to  suppose,  defendant  was  of 
age  when  he  signed  the  guaranty  and,  later, 
when  the  note  was  signed,  its  agent  sup- 
posed, and  bad  reasonable  ground  to  sup- 
pose be  was  of  age,  but  In  fact  that  -he  was 
not;  that  no  benefits  whatever  came  to  de- 
fendant, at  any  time,  for  signing  either 
guaranty  or  note;  that  he  paid  no  attention 
to  the  litigation  after  the  summons  was 
served,  but  left  the  matter  wholly  to  his 
codefendant  to  attend  to  till  several  months 
titer  judgment,  when  he  was  aroused  to  ac- 
tivity by  institution  of  the  supplementary 
proceedings.  Be  was  matured,  beyond  an 
ordinary  person  of  his  years,  at  the  time  be 
signed  the  guaranty.  He  had  and  was  con- 
ducting a  business  of  his  own  and  had  tak- 
en a  place  In  the  community  as  a  business 
man;  the  appearances  being  such  that  one 
\ronId  natarally  have  supposed  he  was  of 
age.  He  was  Influenced  to  his  attitude,  at 
tbe  time  of  signing  the  note,  somewhat,  be- 
canae  be  desired  his  father  not  to  know 
that  he  had  been  allowing  such  use  of  fals 
name. 

BlenaU  A  Cordes,  for  appellant.  Albert 
U.  Newald,  for  respondent 


MARSHALL,  J.  (after  stating  tbe  facts 
as  above).  The  situation.  In  brief,  stating  it 
as  favorably  for  respondent  as  tlie  moving 
papers  will  reasonably  permit  of,  is  this: 
Respondent  and  Its  agent  believed,  as  above 
Indicated,  that  when  appellant  signed  the 
guaranty,  he  was  of  age,  and,  so  believlni^ 
accepted  him  as  security  for  payment  ef  the 
Indebtedness  afterwards  Incurred.  It  did 
not,  at  the  time  the  note  was  given,  concede 
that  be  was  not  liable  on  tbe  guaranty. 
When  the  note  was  signed  respondent's  agent 
believed  that.  If  appellant  were  not  of  age 
in  tbe  first  Instance  he  had  arrived  at  his 
majority  in  the  meantime^  Respondent  In 
the  last  Instance,  as  In  the  first,  was  led 
to  do  what  It  did,  by  appellant,  either  by  ex- 
press declaration  or  otherwise,  suggesting 
that  he  was  of  age  and,  manifestly,  for  the 
purpose  of  Inducing  the  former  to  so  be- 
lieve. Respondent  relied  upon  sach  belief 
In  all  that  It  did  to  enforce  eoHectlon  of 
the  claim  up  to  tbe  time  appellant  claimed, 
in  the  supplementary  proceedtog,  that  he 
was  still  In  his  minority.  It  incurred  dan- 
ger of  loss  by  selling  goods  on  the  faith  of 
the  guaranty  and  Incurred  loss  to  a  consid- 
erable amount  in  reliance  upon  the  note,  If 
he  shall  be  beard,  successfully,  to  claim  he 
was  a  minor  when  he  signed  the  paper  and 
when  he  petitioned  for  leave  te  defend 
against  the  same  notwithstanding  tbe  judg- 
ment If  be  were  an  adult  his  laches  after 
service  of  the  summtms  would  Jasttfy  tbe 
refusal  to  grant  relief. 

An  application  to  set  aside  a  default  in 
a  case  of  this  sort  notwithstanding  the  mi- 
nority of  appellant,  is  addressed  to  the 
sound  discretion  of  the  court  but  such  dis- 
cretion must  be  guided  by  the  settled  poli- 
cy of  the  law,  that  a  person  under  disabili- 
ty Is  entitled  to  reasonable  opportunity  to 
be  heard  In  court  by  a  qualified  representa- 
tive during  his  disability,  or  by  himself  aft- 
er the  disability  shall  have  been  removed. 
Such  exceptions  as  there  are  to  such  policy 
are  so  rare,  that  the  rule  Is  well  nigh  uni- 
versal. So,  whether  the  trial  court  failed  to 
exercise  Its  discretion.  In  this  instance,  ei- 
ther because  of  misconception,  or  abused  It 
by  a  too  severe  an  application,  of  the  law, 
or  by  misconceiving  the  effect  of  the  facts, 
must  be  answered  from  the  standpoint  of 
the  well-settled  policy  referred  to. 

That  a  minor  defendant  sbould  be  repre- 
sented by  a  guardian  ad  litem,  is  too  familiar 
to  require  to  be  more  than  stated.  It  Is 
laid  down  In  the  elementary  works  thus: 

"It  Is  an  almost  universal  rule  that  where 
an  Infant  is  a  defendant  a  g;uardlan  ad  litem 
must  be  appointed  for  blm  to  conduct  the 
defense.  The  reason  of  tfils  rule  Is  plain, 
for  It  Is  evident  that  tbe  privileges  of  an  In- 
ta.Qt  with  regard  to  contracts  and  other 
transactions  would  be  of  sHgbt  utility  If 
he  were  liable  to  be  dragged  Into  court  and 
exposed  there,  unprotected  In  his  Ignorance, 
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to  contend  With  learning  and  experience. 
It  is  to  protect  blm  against  Bacb  danger 
that  tbe  law  assigns  bim  a  gnardlan  In  tbe 
suit"    Ency.  P.  &  P.  618. 

Going  back  to  tbe  guaranty  on  tbe  note,  it 
Is  conceded,  as  tbe  fact  Is,  tbat  tbe  contract 
of  a  minor,  otber  tban  for  necessaries,  Is  el- 
tber  void  or  voidable  at  bis  option,  exercised 
within  a  reasonable  time  after  bis  coming  ot 
age.  Sucb  a  contract,  not  for  necessaries,  is, 
as  a  rule,  voidable  by  tbe  minor  at  bis  option, 
reasonably  exercised,  upon  bis  coming  of  age 
and  restoring  tbe  former  situation  aa  far  as 
be  Is  reasonably  capable  of  doing  so.  Tbere 
is  an  exception  to  tbat,  generally  recognized 
by  tbe  conrts,  indudlng  our  own,  of  wblch 
Knaggs  V.  Green,  48  Wis.  601,  4  N.  W.  760, 
33  Am.  Rep.  838,  and  Tbormaeblen  v.  Kaeppel, 
86  Wis.  878,  66  N.  W.  1089,  are  lllnstratlons. 
Tbat  Is  tbis,  a  minor  may.  In  making  a  con- 
tract beneficial  to  blmself,  under  some  cir- 
cumstances, preclude  blmself,  by  equitable 
estoppel,  from  subsequently  avoiding  it  aa 
tbe  ground  of  bis  infancy.  Tbe  basic  circum- 
stance rendering  tbat  applicable  Is  actual 
fraud ;  express  representation  of  capacity  to 
contract,  inducing  the  adverse  party  to  enter 
into  the  agreement  Many  lllnstrative  cases 
are  cited  in  the  brief  of  counsel  for  respond- 
ent Tbe  following  are  a  few  of  tbem,  and 
others:  Hayes  v.  Parker,  41  N.  J.  Eq.  630, 
7  Atl.  Ml;  Commander  t.  Brasil,  88  Miss. 
668,  41  South.  497,  0  L.  R.  A.  (N.  S.)  1117; 
Ostrander  t.  Qulnn,  84  Miss.  230,  36  South. 
257,  105  Am.  St  Rep.  426;  Wbittington  y. 
Wright,  9  6a.  23;  Sanger  t.  Hlbbard,  2  Ind. 
T.  547,  53  8.  W.  830;  Steed  v.  Petty,  65  Tex. 
490;  Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  B.  411,  38  'U  R.  A.  604,  64  Am.  St  Rep. 
891;  Harmon  y.  Smith  (C.  O.)  38  Fed.  482. 

An  examination  of  the  cited  cases  will  dem- 
onstrate that  the  rule  that  an  infant  may 
bind  himself  by  his  actual  fraud,  but  not  by 
mere  conduct  or  sllenoe  when  he  ought  to 
speak,  is  very  guarded.  It  forms  an  excep- 
tion to  tbe  one  that  an  Infant  or  other  person 
under  disability  cannot  bind  bim  or  herself  by 
estoppel.  It  Is  confined  to  cases  where  the 
Infant,  though  under  legal  discretion,  is  In 
fact  developed  to  the  condition  of  actual  dis- 
cretion. It  is  further  confined  to  cases  of 
actual  fraud  and  where  tbe  contract  or  trans- 
action is  beneficial  to  tbe  minor.  The  rule 
being  purely  of  equitable  nature,  It  may  be 
that  in  a  case  of  great  hardship  to  the  ad- 
verse party  and  substantially  the  same  dis- 
cretion on  tbe  part  of  the  minor  as  if  he  were 
of  age,  the  equity  of  the  law  will  stand  in 
the  way  of  the  latter  to  prevent  sucb  Injury 
by  closing  the  Judicial  ear  to  bis  appeal  for 
assistance  to  avoid  bis  obligation.  But  the 
decided  cases  do  not  furnish  illustrations  of 
such  extension.  However,  tbe  precedents 
would  not  limit  the  power  of  the  court  to 
extend  the  principles  of  equity  where  neces- 
sary to  effect  Justice. 

This  court  recognized  the  general  rule  in 


Tbormaeblen  y.  Kaeppel,  supra,  In  these 
words: 

"We  suppose,  of  course,  that  a  court  of  equi- 
ty would  refuse  to  relieve  an  infant  of  bis 
contract  if  bis  own  fraud  induced  the  other 
party  to  enter  into  it" 

And  further,  in  effect,  but  if  tbe  minor 
merely  falls  to  impart  information  of  his  age, 
unasked,  there  being  no  misrepresentation  of 
fact  and  no  artifice  employed  to  mislead  tbe 
otber  party,  he  is  not  guilty  of  that  species 
of  fraud  which  will  estop  him  from  pleading 
his  minority  to  avoid  the  contract  Tbe  court 
had  no  need  at  that  point,  to  deal  with  tbe 
other  feature  essential  to  create  tbe  estoppel, 
viz.,  that  the  contract  must  be  beneficial  to 
the  minor.  So  one  might  be  misled  by  read- 
ing the  court's  observation,  which  was  not  so 
guarded  as  to  suggest  such  essential. 

Enough  has  been  said  to  demonstrate  tbat 
a  minor  cannot,  unless  in  some  extreme  cases 
of  which  this  is  not  a  type,  even  by  actual 
fraud,  estop  himself  from  pleading  his  minor- 
ity to  avoid  a  contract  which  is  not  beueUclal 
to  blm;  as  in  case  of  his  becoming  a  mere 
surety  or  accommodation  maker  of  a  promis- 
sory note. 

The  element  of  actual  discretion  on  tbe 
part  of  the  minor,  characterized  tbe  instant 
transaction,  but  not  that  of  beneficial  nature 
to  the  minor,  nor  such  extreme  hardship  to 
the  other  party  as  to  warrant  the  doctrine  of 
estoppel  being  applied.  The  learned  trial 
court,  quite  likely,  was  misled  by  the  general 
language  in  Tbormaeblen  v.  Kaeppel,  supra, 
and  by  overlooking  the  closeness  with  which 
the  doctrine  that  a  minor  may  estop  himself 
by  bis  fraud  from  asserting  bis  Infancy  to 
avoid  his  contract,  is  fenced  about:  (1st)  By 
necessity  for  actual  discretion ;  (2d)  necessi- 
ty for  actual  fraud ;  (3d)  necessity  for  bene- 
ficial nature  of  tbe  transaction  to  the  minor. 
Had  these  essentials  been  appreciated  fully, 
the  application  for  leave  to  defend  against 
respondent's  claim,  notwithstanding  tbe  de- 
fault, would  probably  have  been  granted. 

True,  a  Judgment  rendered  against  a  minor 
where  he  is  not  represented  by  a  guardian  ad 
litem,  is  not  void.  Such  representation  is  not 
Jurisdictional.  Notwithstanding  absence  of 
it  the  Judgment  is  proof  against  collateral  at- 
tack. It  can  only  be  avoided  by  appeal  for 
error,  where  the  minority  appears  of  record, 
or  otherwise  by  motion  or  other  direct  pro- 
ceeding in  the  action  seasonably  resorted  to. 
This,  of  course,  contemplates  Jurisdiction  ob- 
tained by  proper  service  of  the  summons  as 
required  by  law.  There  was  such  service  in 
this  case.  While  the  mere  neglect,  regardless 
of  the  cause  of  it,  the  court  having  Jurisdic- 
tion to  have  a  minor  defendant  represented 
by  a  guardian  ad  litem.  Is  not  jurisdictional, 
the  rule  indicated  obtains  by  tbe  great  weight 
of,  though  not  the  universal  authority.  1 
Black  on  Judgments,  {  193,  note  34  Tb« 
federal  Supreme  Court  is  in  the  tonuxr  class. 
O'Hara  t.  McConneU,  93  U.  S.  ISO,  28  L.  Ed. 
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810.  Some  saggestlons  in  authorities  tlie  otb- 
er  way  are  regarded  as  rather  inconaeqnen- 
tial. 

So  appelant  tooik  the  proper  conrse  to 
avoid  the  effect  of  the  Judgment  He  conld 
not  have  reached  the  Infirmity  by  appeal, 
since  It  does  not  appear  of  record.  There  is 
no  qneetion  but  what  his  motion  was  season- 
ably made  as  to  the  mere  element  of  time. 
There  was  no  element  of  actual  fraud  which 
stood  in  the  way.  Mere  acquiescence,  while 
under  disability,  was  not  sufficient  to  Justify 
denying  the  motion.  True,  the  court  might, 
for  sufficient  equitable  considerations  In  such 
a  case,  deny  relief.  But  the  policy  of  the  law 
to  afford  a  minor  a  day  in  court,  properly 
represented  by  guardian  ad  litem,  or  after 
removal  of  the  disability  to  be  heard,  is  so 
general  that  something  of  an  extraordinary 
character  would  be  required  to  create  an  ex- 
ception; something  far  more  serious  than 
such  mere  iucouTenience  and  cost  of  litiga- 
tion to  the  adverse  party,  as  in  this  case. 

It  is  not  to  be  understood  that  Judgments 
diaracterlzed  by  Irr^ularlty,  as  in  this  case, 
can  always  be  set  aside  either  during  disa- 
bility or  after  it  has  been  removed.  In  case, 
notwithstanding  the  irregularity,  the  minor 
suffered  no  substantial  Injustice,  relief  is  not, 
necessarily,  grantable.  That,  of  course,  would 
not  Include  a  case  like  this  where  there  was 
no  enforceable  liability  in  the  first  instance. 

It  follows  that  the  order  appealed  from 
must  be  reversed,  and  the  cause  remanded 
with  directions  to  grant  appellant's  motion. 

So  ordered. 


EIEBMANN  t.  CITY  OF  MILWAUKEE 
et  al. 

(Sopreme  Court  of  Wisconsin.    April  26,  1910.) 

1.  MumcrPAi.  Corpobationb  (g  437*)— Bxeb- 
CI8B  of  Polick  Power — Oonstruction  or 

SlDEWAU£. 

A  city  can  conatmct  a  sidewalk  and  charge 
the  expense  against  the  adjacent  lot  under  the 
exercise  of  the  police  power  and  regardless  of 
Iwnefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {  1051:  Dec.  Dig.  i 
437.*] 

2.  MnirictPAi.  Cobporations  ({  340*)  —  Bs- 
constbuction  of  sidewalks  —  rlqhts  of 
Abutting  Ownebs. 

The  Milwaukee  city  charter  (Comp.  1905, 
&  7,  I  17)  provides  tihat  the  board  of  public 
works  may  by  resolntion  declare  any  sidewalk  to 
be  dangerous,  when  in  its  judgment  it  is  so,  and 
niay  order  it  repaired  or  relaid,  and  employ  any 
person  to  do  so  at  a  fair  price,  and  by  special 
assessment  charge  the  expense  to  the  abutting 
land,  and  such  an  assessment  is  made  a  lien 
ugainst  such  adjacent  property  without  any  es- 
timoto,  notice,  letting,  or  other  preliminary  pro- 
reedinx  except  the  resolntion.  Held,  that  the 
fcle  protection  given  the  landowner  thereby  was 
tli.it  the  walk  must  t>e  repaired  or  relaid  "at  a 
fair  price." 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  f  340.*] 


3.  COHSTITUTIONAI,  LAW  (f  288*)— DtHC  Pbo- 
CE88  OF  Law— Taxatioh. 

Whatever  may  be  the  restrictions  on  the  ap- 
plication of  Const  U.  S.  Amend.  14,  to  the  tax- 
ing of  property,  it  applies  to  the  unlawful  tak- 
ing of  property  under  exercise  of  the  police 
power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  283.*] 

4.  Municipal  CoBPOBAXioifs  (J  865*)  — Con - 

STBDCTXON    OF  SlDBWAtES— AcCEPTANCB   Bt 
OiTT — FbACD. 

Where  a  cibr  in  exercise  of  the  police  pow- 
er undertook  to  build  a  walk  at  the  expense  of 
an  abutting  owner,  and  contracted  for  a  sub- 
stantial walk,  it  assumed  the  duty  to  protect 
him  from  l>eing  plundered,  and  it  is  bound  to 
dictate  to  the  contractor  how  it  should  be  built 
though  by  this  it  is  not  meant  that  technical  de- 
viations from  the  contract  should  defeat  the  as- 
sessment but,  when  a  walk  is  so  defective  in 
construction  that  a  reasonable  man  cannot  hon- 
estly say  that  there  is  substantial  performance 
of  the  contract  its  acceptance  is  a  legal  fraud 
on  the  property  owner,  and  he  is  entitled  to 
relief  against  the  unjust  charge. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  898;    Dec.   Dig.  i 

6.  Municipai.  Cobfobations  ({  3S6*)  —  Oon- 
stbdction  of  sidewaucb  —  conikacts 
Thebbfob. 

Contracts  for  walks  must  be  fairly  made  at 
reasonable  prices,  with  due  regard  to  the  lot 
owner's  interest  and  must  be  fairly  carried  out 
and  in  no  other  way  can  a  charter  provision  re- 
quiring the  walk  to  be  built  at  a  fair  price  be 
observed. 

[Eld.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Dec  Dig.  i  358.*] 

6.  MdNIOIPAL  CORPOBATIOHS  (f  305*)— OON- 
BTBDCTION   OF  SIDEWALKS  —  ACCEPTANCE  AS 

Binding  ojr  Lot  Owneb. 

Acceptance  of  a  walk  by  a  city  is  not  bind- 
ing on  a  lot  owner  where  it  would  operate  as  a 
fraud  on  him. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  808;    Dec  Dig.   { 

7.  MuNicrPAL  CoBPOBATiONS  (§  513*)  —  Pub- 
lic Impbovementb— Revedt  Aoainst  Spe- 
cial Assessment. 

Where  a  charter  provides  tliat  the  only 
remedy  against  a  special  assessment  shall  be 
by  appeal,  and  that  no  appeal  shall  be  taken 
alter  the  assessment  bonds  are  issued,  and  such 
issue  may  be  made  before  the  work  is  begun, 
and  there  is  no  provision  for  notice  to  the  land- 
owner of  the  proceedings  taken,  his  right  to  go 
into  equity  to  challenge  the  proceedings  cannot 
be  taken  away. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1188;  Dee.  Dig.  i 
513.*] 

8.  Municipal  Cobfobations  (g  513*)— Side- 
walk AssEBSUENTB— Action  to  Set  Aside 
— Complaint. 

A  complaint  to  set  aside  a  sidewalk  assess- 
ment alleging  that  as  constructed  it  was  prac- 
tically worthless  set  forth  a  fact  which  showed 
a  legal  fraud  perpetrated  on  plaintiff,  and  stat- 
ed a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |i  1188-1206;  Dec. 
Dig.  i  513.*] 

9.  Municipal  Cobfobations  (|  613*)— Side- 
walk Assessment — Suit  to  set  Abide — ^Evi- 
dence of  Cause  of  Action. 

Proof  of  notice  to  city  officials  in  a  snit  by 
an  abutting  owner  to  set  aside  a  sidewalk  a»- 
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■easment  becanae  the  walk  as  built  was  prac- 
tically worthless  tended  to  a^ravate  the  char- 
acter of  the  (raad,  but  was  unnecessary  to  estab- 
lish a  cause  af  action. 

[E]d.  Note. — ^For  other  cases,  see  Municipal 
CJorporations,  Cent  Dig.  {{  1188-1206;  Dec. 
Wg.  I  513.1 

10.  PLEa.DINa  (J   237»)— AlIKWDMBNT  TO   Cow- 

Tostt  TO  Proof  —  Sidewai.k  Assessment  — 

Sorr  TO  Set  Abide. 

If  in  a  suit  to  set  aside  a  sidewalk  assess- 
ment I>ecau8e  the  walk  as  built  was  practically 
wortbteas  error  was  committed  in  admitting 
proof  of  notice  to  city  officials,  the  complaint 
should  have  been  amended  to  conform  to  the 

S roofs,  and,  if  defendant  was  surprised,  it  should 
ave  been  given  reasonable  opportunity  to  meet 
such  proof. 

[Bid.  Nete.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  e03-«19 ;   Dec  Dig.  g  237.*] 

11.  MUWICIPAL  COBPORATIONS  (§  ."513*)— SIDE- 
WALK Absssshent — Suit  to  Set  Asidb— 
Pasties. 

In  a  suit  to  set  aside  a  sidewalk  assessment 
because  the  walk  was  practically  worthless,  the 
contractor  who  was  paid  for  the  work  was  a 
proper,  but  not  a  necessary,  ]party ;  defendant 
city  being  the  owner  of  the  improvement  cer- 
tificate. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  513.*] 

Appeal  from  Circait  Court,  Milwaukee 
County ;  Orren  T.  Williams,  Judge. 

Action  by  Joseph  Elermann  against  the 
City  of  Mflwaukee  and  others.  From  a  Judg- 
ment for  drfendants,  plaintiff  appeals.  Re- 
versed. 

TbU  acMOH  is  brought  to  set  aside  an  as- 
sessment levied  against  the  property  of  the 
plaintiff  to  defray  the  cost  of  a  sidewalk  con- 
structed in  front  of  his  property.  The  city 
awarded  the  contract  for  building  the  walk 
to  the  Milwaukee  Sidewalk  Company.  Such 
contract  provided  that  the  walk  should  be 
built  according  to  certain  specifications  re- 
ferred to  tliereln.  The  plaintiff  claimed  that 
there  were  material  departures  from  such 
^eclflcatlona,  and  that,  while  they  called  for 
a  good  sidewalk  substantially  built,  the  one 
constructed  was  practically  worthless,  owing 
to  its  thinness  and  the  character  of  the  ma- 
terial and  workmanship  used  in  building  it. 
Evidence  was  offered  on  the  trial  tending  to 
show  that  two  of  the  aldermen  knew  of  the 
condition  of  the  walk  before  the  same  was 
paid  for  by  the  city,  and  also  that  the  plain- 
tiff advised  the  chairman  of  the  board  of 
public  works  of  the  condition  of  the  walk 
some  two  months  after  it  was  laid  and  be- 
fore it  was  paid  for.  Edward  Schrantz,  one 
of  the  aldermen  from  the  ward  In  which  the 
walk  was  laid,  testiSed  that  he  knew  of  its 
defective  character  shortly  after  It  was  laid 
and  refused  to  sign  the  pay  roll  therefor. 
None  of  the  facts  were  alleged  in  the  com- 
plaint relating  to  notice  to  the  city  of  the 
defective  character  of  the  work  prior  to  the 
time  of  payment  therefor.  The  city  at  first 
declined  to  pay  for  the  walk,  and  did  not  do 
80  untJI  aboiit  one-half  of  it  had  been  relaid. 
After  a  portion  of  the  walk  had  been  relaid, 


the  city  paid  the  contract  price  for  the  entire 
Job,  assessed  the  cost  thereof  against  •  plaln- 
tltTs  property,  and  sold  the  same  for  nonpay- 
ment of  the  tax  so  levied.  The  certificates  of 
sale  were  purchased  by  said  city,  and  are 
still  held,  and  the  principal  relief  demanded 
is  that  Bach  certificates  be  declared  null  and 
void  and  canceled.  After  hearing  the  testi- 
mony offered  by  the  parties,  the  trial  court 
struck  out  all  evidence  tending  to  show  fraud 
on  the  part  of  the  city  because  fraud  was  not 
alleged  In  the  complaint,  and  sustained  a  de- 
murrer ore  tonus,  which  had  been  interposed 
thereto  before  any  evidence  was  offered  there- 
under. The  plaintiff  moved  to  amend  bis 
complaint  so  as  to  make  it  conform  to  the 
proofs  offered,  which  motion  was  denied,  and 
Judgment  was  entered  dismissing  the  com- 
plaint without  prejudice  and  without  costs, 
from  which  Judgment  this  appeal  Is  taken. 

Priedrlch,  Teall  &  Hackbarth,  for  appel- 
lant John  T.  Kelly,  City  Atty.,  and  Benja- 
min Poss,  Special  Asst  City  Atty.,  for  re- 
spondents. 

BARNES,  J.  (after  stating  the  facts  as 
above).  There  was  abundant  evidence  to 
show  that  the  sidewalk  as  originally  laid  was 
well  nigh  worthless,  although  the  contract 
called  for  a  substantial  walk.  There  was 
plenty  of  evidence  to  show  that,  after  the  con- 
tractor had  been  required  to  rebuild  about 
half  of  It,  the  walk  was  still  far  from  being 
completed  in  Eubstantiai  compliance  with  the 
contract  It  Is  true  there  is  some  evidence 
to  the  contrary  in  the  record,  but  the  trial 
court  does  not  seem  to  have  been  impressed 
with  It,  and,  as  far  as  the  record  contains 
any  expression  of  his  opinion  on  the  subject, 
it  is  to  the  effect  that  the  walk,  even  after  it 
was  repaired,  was  radically  different  from 
and  Inferior  to  that  contracted  for. 

We  are  met  at  the  threshold  of  the  case, 
however,  with  the  argument  that  the  city 
charter  vests  the  power  in  the  city  ofllcers 
to  determine  the  fact  as  to  whether  or  not  a 
sidewalk  has  been  built  according  to  con- 
tract, and  that  such  determination  is  conclu- 
sive on  the  lot  owner  in  the  absence  of  actual 
fraud;  mere  negligence  and  Inattention  to 
duty  not  being  sufficient  to  impeach  the  ac- 
tion of  the  officers  in  accepting  the  work.  A 
number  of  cases  decided  by  other  courts  are 
cited  as  supporting  the  contention.  Others 
are  cited  as  holding  a  contrary  doctrine.  It 
would  serve  no  useful  purpose  to  discuss 
these  cases  in  detail,  and  point  out  wherein 
the  statutes  or  the  facts  involved  were  dis- 
similar to  the  statute  or  the  facts  involved  in 
this  case.  A  consideration  of  the  statute  last 
referred  to  and  of  our  own  decisions  and  of 
some  fundamental  principles  of  law  render 
comparatively  easy  the  matter  of  reaching  a 
satisfactory  conclusion.  The  walk  in  ques- 
tion was  built  under  the  exercise  of  the  po- 
lice power  pure  and  simple.    The  question  of 
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whether  the  lot  owner  was  benefited  or 
harmed  thereby  was  not  involTed  and  was 
immaterial.  Courts  generally,  Including  our 
own.  have  held  that  a  city  can  construct  a 
sidewalk  and  charge  the  expense  against  the 
adjacent  lot  under  the  exercise  of  the  police 
power  and  regardless  of  benefits.  Lisbon  A. 
U  Co.  T.  Town  of  Lake,  134  Wis.  470,  113  N. 
W.  lOOO.  Under  the  charter  of  the  city  of 
Milwaukee,  the  board  of  public  works  may 
pass  a  resolution  declaring  any  sidewalk  to 
be  dangerous,  when  in  its  Judgment  it  is  so, 
and  may  order  the  same  repaired  or  relaid 
and  employ  any  iierson  to  repair  or  relay  the 
walk  at  a  fair  price,  and  by  special  assess- 
ment charge  the  expense  thereof  to  the  land 
abutting  thereon,  and  such  assessment  is 
made  a  valid  charge  and.lien  against  such  ad- 
jacent property  without  any  estimate,  notice, 
letting  or  other  preliminary  proceeding,  ex- 
cept the  resolution  of  the  board  of  public 
works  declaring  the  walk  to  be  dangerous. 
Section  IT,  a  7,  Charter  of  Milwaukee,  1905 
Comp. 

Thus,  without  any  notice  to  the  landowner, 
without  any  assessment  of  beneflts,  even  in 
the  absence  of  them,  with  no  voice  as  to  the 
kind  of  a  walk  which  shall  be  built,  with 
nothing  to  say  as  to  the  price  which  shall  be 
paid  for  the  work  or  as  to  the  character  of 
the  material  used  or  the  workmanship  em- 
ployed, and  with  no  right  of  review  or  of 
appeal  provided  for  In  the  charter,  the  ad- 
jacent land  may  be  sold  to  defray  the  cost 
of  building  a  sidewalk.  The  sole  protection 
given  to  the  landowner  by  the  charter  is  that 
tbe  walk  must  be  repaired  or  relaid  "at  a  fair 
prlc&"  The  proposition  of  the  re^ondent  is 
that  even  though  an  expensive  and  substan- 
tial walk  is  contracted  for,  and  an  adequate 
consideration  is  agreed  upon  for  such  con- 
struction. If,  Instead  of  the  walk  being  built 
that  the  contract  calls  for,  one  Is  substituted 
that  to  all  intents  and  purposes  is  worthless, 
'and  such  walk  is  accepted  by  the  proper  of- 
ficer of  tbe  city  and  is  paid  for  through  mere 
negligence  or  inattention  to  duty,  the  lot  own- 
er Is  remediless  and  must  pay  the  bill,  and, 
when  another  new  walk  Is  ordered,  the  same 
procees  may  be  repeated.  It  would  require 
considerable  authority  to  convince  us  that 
such  a  walk  was  built  at  a  "fair  price,"  as  the 
charter  requires.  It  would  require  a  strong 
array  of  precedents  to  convince  us  that  the 
result  contended  for  would  follow  if  tbe 
words  quoted  had  been  eliminated  from  the 
charter.  The  rule  which  permits  municipali- 
ties In  tbe  exercise  of  the  police  power  to 
compel  landowners  to  build  sidewallzs  for  the 
benefit  of  the  public  where  they  are  not  spe- 
cially benefited  themselves  is,  to  say  the  least, 
drastic  enough.  To  compel  them  to  pay  a 
wand  price  for  a  rotten  and  worthless  walk, 
or  sell  their  property  in  the  event  of  their 
failure  to  do  so,  and  to  repeat  this  process 
Indefinitely,  would  be  equivalent  to  depriving 
ttiem  of  their  property  without  due  process 
•f  law.   Whatever  may  be  the  restrictions  on 


the  application  of  tbe  fourteenth  amendmoit 
to  the  federal  Constitution  to  the  taking  of 
property  nndw  tax  laws,  the  amendment  has 
generally  been  held  to  apply  to  the  unlawful 
taking  of  property  under  the  exercise  of  the 
police  pow«r.  When  the  city,  ia  the  exercise 
of  the  police  power  conferred  on  it,  under- 
took to  build  a  Walk  at  the  expense  of  the 
plaintiff,  and  contracted  and  agreed  to  pay 
for  a  substantial  walk.  It  assumed  the  duty 
of  protecting  him  from  being  plundered.  He 
was  no  party  to  the  contract,  and  had  no 
right  to  dictate  to  the  contractor  how  tbe 
walk  should  be  built  The  city  not  only  had 
such  right,  but  owed  a  duty  to  the  plalntifT 
to  exercise  it  By  this  we  do  not  mean  that 
technical  or  unsubstantial  deviations  from 
the  contract  should  defeat  the  assessment  or 
any  part  thereof.  But,  where  the  sidewalk  is 
80  defective  or  incomplete  in  its  construction 
that  a  reasonable  man  cannot  honestly  say 
that  there  Is  a  substantial  performance  of 
tbe  contract,  then  its  acceptance  by  tbe  au- 
thorities is  in  a  legal  sense  a  fraud  upon  the 
prc^terty  owner,  and  he  is  entitled  to  relief 
against  the  nnjust  charge.  Contracts  of  the 
character  here  involved  must  be  fairly  made 
at  reasonable  prices  with  due  regard  to  the 
lot  owner's  interest,  and  must  be  fairly  car- 
ried out  Cook  V.  Racine,  49  Wis.  243,  5  N. 
W.  352.  In  no  other  way  can  the  charter  pro- 
visions requiring  the  walk  to  be  built  at  a 
fair  price  be  observed.  Tbe  authorities  to 
the  effect  that  the  acceptance  is  not  binding 
on  the  lot  owner,  where  It  would  operate  as 
a  fraud  upon  him,  are  quite  numerous,  and 
are  cited  under  section  587,  Elliott  on  Roads 
and  Streets  (2d  Ed.),  and  In  notes  6  and  7, 
under  section  534,  Page  and  Jones  Taxation 
by  Assessment  This  court  has  also  held  that 
where  a  city  charter  provided  that  the  only 
remedy  against  a  special  assessment  should 
t>e  by  appeal,  and  tbat  no  appeal  should  be 
taken  after  the  assessment  bonds  were  is- 
sued, and  such  issue  might  be  made  before 
the  work  was  begun,  and  there  was  no  pro- 
vision for  giving  notice  to  the  land  owner  of 
tbe  proceedings  taken,  his  right  to  go  Into  a 
court  of  equity  to  challenge  such  proceedings 
could  not  be  taken  away.  Harrison  v.  Mil- 
waukee, 49  Wis.  247,  5  N.  W.  326;  Hayes  v. 
Douglas  County,  92  Wis.  429,  65  N.  W.  482, 
31  L.  R.  A.  213, 53  Am.  St  Rep.  926;  Kersten 
V.  Milwaukee,  106  Wis.  200,  81  N.  W.  948, 
1103,  48  L.  R.  A.  851. 

The  complaint  in  this  case  alleged  that  the 
sidewalk  as  constructed  was  practically 
worthless.  When  it  so  stated,  it  set  forth  a 
fact  which,  in  connection  with  other  facts 
alleged,  showed  that  a  legal  fraud  bad  been 
perpetrated  on  the  plaintiff.  It  stated  a 
cause  of  action.  Proof  of  notice  to  the  city 
ofllclals  tended  to  aggravate  the  character 
of  the  fraud,  but  was  not  necessary  to  es- 
tablish a  cause  of  action  in  favor  of  the  plain- 
tiff. Whether  such  proof  was  admissible  un- 
der tbe  complaint  may  be  doubtful.  It  was 
received,  and,  if  tbe  court  thought  error  had 
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been  committed  In  admitting  it,  the  complaint 
should  have  been  amended  to  conform  to  the 
proofs.  If  the  defendant  was  taken  by  sur- 
prise. It  should  have  been  given  a  reasonable 
opportunity  to  meet  this  proof.  The  action 
should  not  bare  been  dismissed. 

The  city  paid  the  contractor  for  the  work. 
It  Is  not  apparent,  therefore,  why  the  con- 
tractor was  a  necessary  party;  the  city  be- 
ing the  owner  of  the  improvement  certificate. 
In  view  of  the  contract  relations  existing  be- 
tween the  city  and  the  contracts,  it  would  be 
convenient  and  proper  for  the  city  to  have 
the  contractor  before  the  court,  to  the  end 
that  the  latter  might  be  concluded  by  the 
findings  and  Judgment.  But  this  is  a  matter 
with  which  the  plaintUF  Is  not  concerned.  If 
the  dty  desired  that  the  contractor  be  made 
a  party.  It  should  have  taken  the  necessary 
steps  to  bring  the  sidewalk  company  before 
the  court 

The  extent  of  the  relief  to  which  plalnttflf 
may  be  entitled  has  not  been  discussed,  and 
we  do  not  feel  called  upon  to  say  whether, 
if  plaintiff  prevails,  be  is  entitled  to  have  the 
assessment  certificate  canceled  uncondition- 
ally, or  should  be  required  as  a  condition  of 
rdief  to  pay  what  the  walk  was  reasonably 
worth.  Cook  v.  Baclne,  snpra;  Wells  v. 
Western  P.  ft  a  Co.,  90  Wis.  116,  70  N.  W. 
1071. 

The  trial  court  did  not  dispose  of  the  case 
on  the  merits.  We  understand  from  the  rec- 
ord that  the  court  was  of  the  opinion  that 
after  the  sidewalk  had  been  partially  buUt 
It  did  not  substantially  meet  the  require- 
ments of  the  contract.  If  the  trial  court  is 
of  the  opinion  that  further  evidence  should 
be  offered,  or  that  additional  parties  should 
be  brought  before  the  court  In  order  that 
complete  Justice  may  be  done,  it  Is  entirely 
proper  that  such  proceedings  should  be  taken. 
Otherwise,  the  court  should  make  findings  of 
fact  and  conclusions  of  law  and  enter  Judg- 
ment on  the  evidence  already  taken.  In  the 
absence  of  such  findings  and  Judgment,  this 
court  does  not  deem  It  proper  to  direct  Judg- 
ment to  be  entered  on  the  merits. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  according  to  this  opinion. 


GRAND  RAPIDS  ft  I.  RX.  00.  v.  CHEBOY- 
GAN CIRCUIT  JUDGE. 

(Supreme  Court  of  Michigan.    April  25,  1910.) 

1.  Attorney   and   Client    (M    176,    189*)  — 
Contract   of  BJmplotment  —  Contingent 
Feb  with  Dien  on  Amount  oj  Recovery. 
A   contract    between   attorneys    and    client 
that  the  attorneys  should  receive  a  contingent 
fee  of  one-half  the  amount  recovered  by  judg- 
ment  or  settlement  in  an  action  to  be  conduct- 
ed by  them,  such  fee  to  be  a  Hen  on  any  Judg- 
ment or  money  obtained  from  the  other  party 
in  the  action,  is  valid  on  its  face,  and  If  made 
in  good  faith  constitutes  a  lien  on  any  jadg- 


ment  tecoveied,  or  any  settlement  of  the  client's 
daiin,  and  operates  as  an  assignment  to  the 
attorneys  of  any  Judgment  or  settlement  to 
the  extent  of  their  lien,  and  the  client  could  give 
no  valid  discharge  of  the  claim  to  the  oppoeita 
party  to  the  prejudice  of  the  attorneys  it  the 
opposite  party  had  notice  of  the  lien. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {{  381,  *37-411 ;    Dec  Dig. 

2.  Attorney  and  Glient  f|  183*)— Comfbn- 

BATION     and     tilEN     of     ATTORNEY  —  TlllX 

When  Lien  Attaches. 

There  would  be  no  lien  before  Judgment 
except   by   special   agreement 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  386;    Dec.  IMg.  |  m*] 

3.  Attorney  and  Ouent  {|  180*)— Coicpeh- 
sation  and  Lien  of  Aitobnet— Notice  of 
Lien. 

A  notice  by  plaintiff's  attorneys  to  defend- 
ant  of  their  lien  on  any  recovery  by  their  client 
by  letter,  stating  that  they  bad  a  lien  upon 
any  money  which  the  client  might  obtain,  either 
by  judgment  or  settlement,  for  their  services 
rendered,  and  stating  that  If  defendant  should 
settle  direct  with  plaintiff  without  the  attor- 
neys' knowledge  or  consent,  the  attomevs  wonld 
hold  defendants  responsible  for  their  fees,  was 
sufficient  to  put  defendant  upon  inquiry  as  to 
the  attorneys  rights  before  Judgment;  the  no- 
tice of  lien  on  amount  of  settlement  bemg  equiv- 
alent to  a  statement  that  there  was  an  agree- 
ment between  the  attorneys  and  client  for  such 
a  lien. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client   Cent   Dig.   {{  390-392;    Dec.   Dig.   | 

4.  Attobney  and  Client  (8  190»)— Compen- 
sation —  Proceedings  in  Orioinai.  Suit 
FOR  Fees. 

Where  attorneys  had  a  lien  on  the  sum  to 
be  recovered  by  a  Judgment  or  settlement  by 
their  client  and  the  client  pending  suit  settlM 
with  the  adverse  party,  to  enable  the  attorneys 
to  proceed  in  the  original  suit  to  recover  their 
fees  under  their  agreement,  it  was  necessary 
Cor  them  to  have  a  stipulation  of  settlement  and 
discontinuance  set  aside  or  stricken  from  the 
Dies. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {{  412-417;  Dec.  Dig.  i 
190.*] 

5.  Assignments  (|  24*)— Pbopebtt  Absion- 
ABL{>— Choses  in  Action. 

Since  a  cause  of  action  for  personal  In- 
juries survives  the  Injured  persons  death,  he 
may  assign  an  interest  in  it 

[Eld.  Note.— For  other  cases,  see  AssignmentiL 
Cent  Dig.  H  42-46;   Dec  Dig.  I  24.*] 

6.  Attobney  and  Client  (i  190*)— Coicpen- 
sation— Proceedings  to  Recoveb. 

Where  attorneys  claim  an  agreement  with 
their  client  for  a  fee  of  a  certain  percentage  of 
any  amount  recovered  by  Judgment  or  settle- 
ment, and  the  client  Is  alleged  to  have  settled 
with  the  adverse  party,  ignoring  the  alleged 
agreement,  the  proi>er  proceidure  for  the  attor- 
neys is  to  present  to  the  court  in  the  original 
action  their  alleged  agreement  and  claim  there- 
under, when  the  adverse  partv  could  in  that 
action  give  notice  of  its  alleged  settlement 
agreement  in  the  nature  of  a  plea  puis  darrein 
continuance,  and  the  parties  could  then  prove 
the  alleged  agreements,  and  if  both  were  es- 
tablished, the  attorneys  would  he  entitled  to 
recover  in  their  client's  name  the  amonnt  of 
their  fees  as  shown  by  their  agreement  upon 
the  basis  of  the  settlement,  and  if  the  attorneys' 
agreement  for  fees  only  was  established,   tliey 
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eoald  prosecnte  the  original  action,  and  pnrr* 
their  client's  caiie,  as  tiioagli  tlieie  liad  t)een  no 
attempted  settlement,  and  recover  their  contract 
share  of  any  damages  awarded. 

[Ed.  Note. — For  other  caaea,  see  Attorney 
iDd  Client.  Cent.  Dig.  H  412-417;  Dec.  Dig. 
{19a*] 

Mandamns  by  the  Grand  Saplds  &  Indiana 
Railway  Company  against  the  Cheboygan 
Circuit  Judge.    Writ  granted. 

Argned  before  MOORE,  McALVAT, 
BROOKE,  BLAIR,  and  SOXXNB,  JJ. 

James  H.  Campbell,  for  relator.  Benjamin 
tt  Quay  (De  Yere  Hall,  of  counsel),  for  re- 
spondent. 

STONE,  J.  The  case  of  Foley  t.  Grand 
Rapids  ft  Indiana  Ry.  Co.  was  before  this 
court  In  157  Mich.  67,  121  N.  W.  257.  An- 
other phase  of  the  case  was  before  the  court 
in  Grand  Rapids  ft  Indiana  By.  Co.  t.  Che- 
boygan Circuit  Judge,  123  N.  W.  591.  The 
original  suit  was  brought  by  Foley  to  recov- 
er damages  for  personal  injuries.  PlaintlH 
recovered  a  verdict  and  Judgment  for  $10,- 
000,  which  Judgment  was  reversed,  and  a  new 
trial  ordered  in  the  case  first  above  cited. 
May  26,  1900.  Thereafter,  and  on  December 
22,  1900,  the  relator  effected  a  settlement  of 
Foley's  claim  for  damages.  The  agreement 
of  settlement,  and  the  memorandum  agree- 
ment made  contemporaneously  are  as  fol- 
lows: 

"Exhibit  A. 

"State  of  Uicfalgan.  In  the  Circuit  Court 
for  the  County  of  Cheboygan.  James  Foley, 
Plaintiff,  v.  The  Grand  Rapids  ft  Indiana 
RaUway  Company,  Defendant  I,  James  Fo- 
ley, plaintlfF  in  this  cause,  do  hereby  acknowl- 
edge the  payment  to  me  by  the  Grand  Rapids 
ft  Indiana  Railway  Company  of  the  sum  of 
five  thousand  one  hundred  and  forty  dollars. 
In  full  settlement  and  satisfaction  of  all 
claims,  demands,, damages,  and  cause  of  ac- 
tion which  I  now  have  or  might  hereafter 
iiave  against  said  railway  company  on  ac- 
count of  personal  injuries  sustained  by  me 
on  or  about  the  9tb  day  of  September,  1900, 
at  Kegomic,  Michigan,  when  I  was  nn  over 
when  getting  off  a  train  on  which  I  had  rid- 
den from  Petoskey.  The  suit  begun  by  me 
against  the  said  railway  company,  and  now 
pending  in  said  circuit  court,  is  hereby  dis- 
continued and  dismissed  without  costs  to  ei- 
ther party,  and  an  order  accordingly  shall  be 
entered  on  filing  this  stipulation.  Dated,  De- 
cember 22,  1909.  James  Foley.  Witnessed 
by  B.  T.  Halstead,  John  Fochtman. 

"State  of  Michigan,  County  of  Emmet — ss. : 
On  this  22d  day  of  December,  1909,  before 
me,  a  notary  public  in  and  for  said  county 
of  Emmet,  personally  appeared  James  Foley, 
to  me  personally  known,  and  known  to  me  to 
he  the  same  person  named  in  and  who  sign- 
ed the  foregoing  Instrument  and  acknowledg- 
ed that  he  had  ezecnted  the  same  of  his  own 


free  act  and  deed.  B.  T.  Halstead,  Notary 
Public  in  and  for  Emmet  County,  Michigan. 
[Notarial  Seal.]  My  commission  expires  Feb- 
ruary 17, 1913." 

"Exhibit  B. 
"Memoranda  of  agreement  made  and  con- 
eluded,  this  22d  day  of  December,  A.  D.  1900, 
by  and  between  James  Foley  of  Eegomic, 
Mich.,  party  of  the  first  part,  and  the  Grand 
Raplda  &  Indiana  Railway  Company,  a  cor- 
poration, party  of  the  second  part  The  sold 
party  of  the  second  part  as  part  considera- 
tion for  settlement,  this  day  made  by  and 
between  the  parties  hereto,  hereby  covenants 
and  agrees  with  said  first  party  to  pay  to 
the  attorneys  of  said  first  party  as  compen- 
sation for  their  fees  and  disbursements  for 
and  on  behalf  of  said  first  party,  an  amount 
not  to  exceed  the  sum  of  one  thousand  dol- 
lars ($1,000).  In  witness  whereof  the  said 
parties  aforesaid  have  hereunto  set  their  re- 
spective signatures  in  duplicate  the  day  and 
year  above  written.  G.  R.  ft  I.  Ry.  Co.,  by  C 
W.  Jones." 

The  law  firm  of  Benjamin  ft  Quay  had  been 
the  attorneys  of  record  for  Foley,  and  had 
tried  the  case  in  the  circuit,  and  had  argued 
the  cases  in  this  court.  They  claim  to  have 
had  a  written  agreement  with  said  Foley, 
made  before  suit  was  brought.  In  the  words 
and  figures  following :  "This  agreement  made 
and  entered  Into  this  17th  day  of  February, 
1008,  by  and  between  James  Foley  of  Petos- 
key, Michigan,  of  first  part,  and  Benjamin  ft 
Quay,  of  Cheboygan,  Mich.,  of  second  part: 
Whereas,  said  first  party  has  this  day  retain- 
ed second  parties  as  attorneys  to  l>egin  suit 
against  Grand  Rapids  ft  Indiana  Railway 
Co.,  a  corporation,  for  personal  injuries  re- 
ceived by  said  first  party  during  September, 
1906,  it  is  hereby  agreed  that  said  second 
parties,  as  their  fees,  shall  receive  one-half 
of  whatever  Judgment  or  settlement  they  shall 
obtain  from  said  railroad  company,  and  In 
case  first  party  does  not  recover  Judgment  or 
obtain  a  settlement,  then  second  parties  shall 
receive  no  pay  for  such  services  as  they  may 
render  in  said  cause;  and  second  parties 
shall  have  a  lien  on  any  Judgment  or  money 
that  may  be  obtained  from  said  railroad  com- 
pany. First  party  to  pay  all  witness  fees, 
second  party  all  other  clerk  and  county  fees. 
James  Foley.  [Seal.]  Benjamin  ft  Quay. 
[Seal.]" 

It  is  undisputed  that  on  June  11,  1909  the 
said  attorneys  for  Foley  wrote  and  mailed  a 
letter  to  James  H.  Campbell,  general  coun- 
sel for  relator,  relating  to  a  rumored  attempt 
of  relator  to  effect  a  settlement  of  Foley's 
claim,  with  him  direct.  In  which  the  follow- 
ing language  was  used:  "Also  we  wish  to 
notify  you  that  we  have  a  Hen  upon  any 
money  which  Mr.  Foley  may  obtain,  either 
by  Judgment  or  settlement,  for  our  services 
rendered,  and  in  case  yonr  company  settles 
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direct  with  Mr.  Foley  without  onr  knowledge 
or  conseot,  we  shall  have  to  hold  you  resiwii- 
alble  for  the  amount  of  our  fees."  It  Is  con- 
ceded that  Mr.  Campbell  received  this  letter 
by  due  course  of  mall,  and  replied  to  the 
same  on  June  25,  1909.  Again,  on  November 
27,  1900,  De  Vere  Hall,  Esq.,  who  had  been 
employed  to  assist  Messrs.  Benjamin  &  Quay 
in  the  retrial  of  said  cause,  wrote  a  letter  to 
Mr.  Campbell,  In  which  he  said  among  other 
things :  "I  am  advised  that  your  claim  agent 
called  upon  the  plaintiff  and  offered  to  pay 
him  9:5,000.00  In  full  settlement  of  his  claim, 
telling  him  that  If  he  accepted  this  amount 
he  would  be  under  no  obligations  to  pay  bis 
attorneys  anything,  and  that  it  wonld  be  as 
much  as  he  would  get  out  of  It,  if  he  obtain- 
ed another  Judgment  for  $10,000.00,  and  that 
if  he  did  not  accept,  the  case  would  be  drag- 
ged along  In  the  courts  for  the  next  four  or 
five  years.  I  am  also  advised  that  another 
offer  of  $6,000.00  is  to  be  made  to  him  by 
some  of  your  claim  agents,  and  I  write  you 
this  that  you  may  be  advised  of  the  situation. 
It  Is  apparent  from  the  record  of  the  former 
case  that  the  attorneys  for  Mr.  Foley  have 
been  representing  his  interests  faithfully,  and 
that  they  are  entitled  to  full  consideration, 
and  I  presume  that  it  will  be  unnecessary  to 
give  the  matter  of  attempted  settlement  any 
further  consideration  by  them,  and  that  If 
they  are  rightly  advised,  your  claim  agents 
will  deal  only  with  such  attorneys.  I  have 
no  doubt  that  the  attorneys  for  Mr.  Foley 
have  an  arrangement  with  him  under  which 
they  are  to  be  paid  a  portion  of  the  sum  se- 
cured, either  by  settlement  or  by  suit,  and 
that  the  proposed  settlement,  if  effected,  ex- 
cept through  them,  would  ignore  their  rights 
entirely.  'Will  yon  please  give  this  matter 
your  earliest  attention  and  advise  me."  On 
November  30,  1909,  Mr.  Campbell  replied  to 
this  letter,  and  said  in  part :  "It  has  always 
been  my  practice  to  deal  only  with  attorneys 
In  cases  placed  in  their  hands.  *  *  *  In 
writing  Benjamin  &  Quay  I  made  an  offer 
of  settlement,  and  wrote  that  if  we  could 
agree  upon  an  amount,  I  would  let  Judgment 
be  entered  for  that  sum,  and  pay  it  into  court, 
or  to  the  attorneys  direct.  We  had  some  cor- 
respondence. They  wanted  $10,000.00,  and 
later  wrote  that  they  would  take  $9,000.00,  if 
paid  within  fifteen  days.  I  wrote  them  that 
the  company  would  not  pay  that,  and  asked 
them  if  they  had  any  better  offer  to  make. 
That  was  about  four  months  ago.  I  have 
had  no  reply.  I  have  had  no  thought  of  do- 
ing anything  that  would  deprive  Benjamin  & 
Quay  of  a  fee  In  the  case.  Onr  claim  agent 
has  been  in  Petoskey  several  times  within 
the  last  month  or  six  weeks  upon  other  mat- 
ters. I  said  nothing  to  him  about  the  Foley 
case  and  he  tells  me  that  he  had  nothing  to 
say  about  it  when  he  was  there,  and  did  not 
see  Foley.  I  am  stIU  willing  to  make  a  rea- 
sonable settlement  of  the  case ;  and  shall  be 
glad  to  have  you  say  what  in  your  Judgment 


should  be  paid  by  the  company  upon  a  set- 
tlement My  own  view  of  it  is  that  if  $3,- 
500.00  was  paid  to  Foley,  and  $1,000.00  to 
Benjamin  &  Quay,  with  $500.00  to  you,  mak- 
ing $5,000.00  in  all,  it  would  be  about  right." 

On  December  10,  1909,  Benjamin  &  Quay 
wrote  Mr.  Campbell  referring  to  the  cor- 
respondence between  Mr.  Hall  and  Mr.  Camp- 
bell, and  stating  that  they  would  accept  $10.- 
500,  and  nothing  less,  and  that  Mr.  Campbell 
could  have  20  days  in  which  to  take  the 
matter  up  with  the  company.  This  seems  to 
have  ended  the  correspondence  upon  the  sub- 
ject of  a  settlement  Thereafter  the  case 
was  settled  with  Foley  as  above  set  forth.  On 
January  3,  1910  the  said  attorney  for  the 
railroad  company  paid  into  said  court  said 
$1,000,  and  the  clerk's  fees,  and  caused  notice 
of  a  motion  to  dismiss  said  cause  without 
costs  to  either  party,  to  be  served  upon  the 
said  attorneys  for  said  Foley,  based  upon 
the  said  settlement  agreement  which  had 
t>een  filed  in  said  cause  and  the  affidavit 
of  James  H.  Campbell.  Said  motion  was  to 
be  heard  I>efore  the  respondent  on  January 
7th.  Whereupon  the  said  Benjamin  &  Quay, 
as  attorneys  for  said  Foley,  served  and  filed 
a  counter  motion  to  have  the  said  settlement 
agreement  and  stipulation  for  discontinuance 
stricken  from  the  files  of  said  cause,  and  for 
an  order  permitting  said  plalntllTs  attorneys 
to  proceed  with  the  trial  of  this  cause  for  the 
purpose  of  determining  what  amount  of  fees 
they  were  entitled  to.  Said  motion  was  no- 
ticed to  l>e  heard  before  the  respondent  at 
the  same  time  and  place  as  defendant's  mo- 
tion. Said  motion  of  plaintiffs  attorney  was 
based  upon  the  records  and  files  in  the  canse^ 
and  the  affidavit  of  Maxwell  W.  Benjamin, 
which  is  set  out  in  this  record.  Affidavits  of 
James  H.  Campbell  and  C.  W.  Jones  were 
read  In  opposition  to  the  motion  of  said  plaln- 
tlfTs  attorneys.  They  also  appear  in  this  rec- 
ord. 

The  said  two  motions  were  heard  by  the 
respondent  at  the  same  time,  and  were  con- 
sidered together.  After  the  hearing  of  said 
motions,  and  on  January  7,  1910,  the  said 
respondent  made  a  finding  and  order  sub- 
stantially as  follows:  (1)  He  found  that  the 
said  Benjamin  &  Quay,  attorneys  for  said 
plalntifT,  James  Foley,  had  a  legal  and  ex- 
isting contract  for  their  compensation  and 
fees  to  be  paid  them  by  plaintiff,  for  their 
services  and  expenditures  in  said  cause,  and 
that  said  agreement  constituted  a  lien  of  50 
per  cent  upon  any  Judgment  or  settlement 
that  the  said  Benjamin  &  Quay  might  obtain 
for  said  plaintiff,  in  said  cause.  (2)  That  the 
said  defendant  had  due  and  legal  notice  of 
said  special  contract  for  services,  and  the 
said  lien  of  said  Benjamin  &  Quay.  (3)  That 
the  settlement  made  direct  between  James 
Foley,  plaintiff,  and  the  defendant  was  col- 
lusive, and  made  with  the  intent  to  defraud 
said  Benjamin  &  Quay,  plaintiff's  attorneys, 
out  of  their  Just  and  legal  costs,  ezpendl- 
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tnrca,  and  feeB,  to  wUcb  ttiey  would  bave 
been  lawfully  entitled  If  settlement  of  aald 
cause  bad  been  made  tbrough  tbem,  or  If 
they  had  proceeded  with  the  trial  of  said 
cause  and  obtained  a  judgment  (4)  It  was 
ordered  that  the  said  motion  of  defendant 
for  an  order  dismissing  said  cause  be  denied. 
(5)  It  was  further  ordered  that  the  said  stip- 
ulation of  settlement  and  discontinuance, 
dated  December  22,  1909,  and  filed  In  said 
cause  December  27,  1909,  be  stricken  from 
the  files  In  said  cause.  (6)  It  was  further 
ordered  that  Benjamin  &  Quay,  attorneys  for 
plaintiff,  be  permitted  to  proceed  with  the 
trial  of  said  cause  in  the  name  of  James 
Foley,  plaintiff,  for  the  piurpose  of  determin- 
ing the  amount  of  their  fees,  under  and  by 
Tlrtue  of  their  special  contract  with  said 
James  Foley. 

After  a  motion  to  vacate  the  above  order 
was  duly  made  and  denied,  the  relator  filed 
this  petition  for  mandamus.  It  prays  that 
the  writ  of  mandamus  Issue  to  the  respond- 
eat, requiring  him  to  vacate  and  set  aside 
the  said  order  of  January  7th,  and  to  enter 
an  order  withholding  an  order  dismissing 
the  case  until  the  claim  of  plaintiff's  attor- 
neys against  the  defendant  for  their  services 
and  disbursements  shall  be  presented  in 
some  proper  form,  and  tried  and  determined 
and  satisfied.  The  respondent  has  answered 
said  petition,  and  the  matter  has  been  ar- 
gued in  this  court,  and  many  authorities 
have  t>een  cited  by  counsel  for  the  respective 
parties.  An  examination  of  the  questions 
involved  satisfies  us  that  most  of  them  have 
already  been  ruled  upon  by  this  court 

1.  We  are  of  opinion  that  the  agree- 
ment of  date  February  17,  1908,  by  and  be- 
tween Benjamin  &  Quay  and  James  Foley 
Is  upon  its  face  a  valid  agreement  between 
the  parties,  and  if  made  In  good  faith,  con- 
ttltated  a  lien  of  SO  pee  cent  upon  any  Judg- 
ment that  might  be  recovered,  or  upon  any 
settlement  that  might  be  made  of  the  plain- 
tlCTs  claim  in  said  cause,  and  operated  as  an 
assignment  to  said  attorneys  of  any  Judg- 
ment or  settlement  to  the  extent  of  their 
said  lien,  and  that  the  plaintiff  could  give 
no  valid  discharge  of  the  claim  to  the  de- 
fendant therein  to  the  prejudice  of  the  Hen 
of  said  attorneys  In  said  fund;  provided  de- 
fendant relator  here,  had  notice  of  such 
lien.  We  think  that  this  view  is  fully  sup- 
ported by  the  following  decisions  of  this 
court:  Weeks  v.  Circuit  Judge,  73  Mich.  256, 
41  N.  W.  269;  Carpenter  v.  Myers,  90  Mich. 
209,  61  N.  W.  206;  Heavenrlch  v.  Alpena 
Circuit  Judge,  111  Mich.  163,  69  N.  W.  226; 
Stanon  ▼.  Pack,  115  Mich.  6G9,  74  N.  W.  185; 
1  Jones  on  Liens,  §§  43,  62,  223,  224  Of 
course  we  recognize  the  rule  that  in  this 
state  there  would  be  no  lien  before  judgment 
except  by  special  agreement 

2.  Did  the  defendant  in  that  suit  relator 
here,  have  notice  or  knowledge  of  said  Hen? 
It  will  be  borne  in  mind  that  Benjamin  & 


Quay  tn  their  letter  to  Mr.  Campbell,  of 
date  June  11,  1909,  said:  "We  wish  to  noti- 
fy you  that  we  have  a  Hen  upon  any  money 
which  Mr.  Foley  may  obtain,  either  by  judg- 
ment or  settlement,  for  our  services  render- 
ed, and  In  case  your  company  settles  direct 
with  Mr.  Foley  without  our  knowledge  or 
consent  we  shall  have  to  hold  you  responsi- 
ble for  the  amount  of  our  fees."  In  our 
opinion  this  was  sufficient  notice  to  put  the 
defendant  In  that  suit  upon  inquiry.  Weelu  v. 
Circuit  Judge,  supra;  J.  L.  &  S.  R.  R.  Co. 
V.  Davison,  65  Mich.  449,  37  N.  W.  537.  In 
Young  V.  Dearborn,  27  N.  H.  324,  it  is  held 
that  If  B-  party  obtains  a  discharge  of  an 
action  under  such  circumstances  as  ought  to 
have  put  him  on  Inquiry  as  to  the  claim  of 
the  attorney,  the  discharge  will  be  void  as 
to  the  attorney  as  it  would  be  after  actual 
notice  of  his  Hen.  If  the  party  defendant 
acts  In  the  face  of  circumstancee  which  are 
sufficient  to  put  blm  on  inquiry,  he  acts  con- 
trary to  good  faith,  and  at  Ida  peril.  De- 
fendant knew  that  plaintUTs  attorneys  could 
have  no  lien  before  Judgment  except  by  ex- 
press agreement  We  think  that  notice  of 
Hen  on  amount  of  settlement  waa  equivalent  to 
saying  there  was  an  agreement  It  was  not 
necessary  that  plaintiff's  attorneys  should 
ai^rlse  the  relator  of  aU  and  the  exact  terms 
of  their  special  contract  in  order  to  put  it 
upon  inquiry.  What  would  have  been  the 
effect  had  plaintifTs  attorneys  served  a  copy 
of  their  agreement  of  February  17, 1908,  upon 
the  defendant  relator?  A  careful  examina- 
tion of  such  agreement  wiU  show  that  there 
is  nothing  in  its  terms  to  prohibit  Foley  from 
settling  his  case  with  the  defendant  It  says: 
"It  is  hereby  agreed  that  said  second  parties, 
as  their  fees,  shall  receive  one-half  of  what- 
ever judgment  or  settlement  they  shall  ob- 
tain from  the  said  railroad  company,  and  in 
case  first  party  does  not  recover  judgment 
or  obtain  a  settlement  thai  second  parties 
shall  receive  no  pay  for  such  services  as  they 
may  render  in  said  cause;  and  second  par- 
ties sbaH  have  a  lien  on  any  Judgment  or 
money  that  may  be  obtained  from  said  rail- 
road company.  First  party  to  pay  all  wit- 
ness fees,  second  party  all  other  clerk  and 
county  fees."  We  think  that  here  is  a  clear 
recognition  of  the  right  of  Foley  to  settle  said 
cause,  but  not  to  the  prejudice  of  the  lien 
of  one-half  thereof.  In  their  letter  to  Mr. 
Campbell  of  June  11,  1909,  Benjamin  & 
Quay  say:  "We  wish  to  notify  you  that  we 
have  a  Hen  upon  any  money  which  Mr.  Foley 
may  obtain,  either  by  judgment  or  settle- 
ment for  our  services  rendered,  and  iu 
case  your  company  settles  direct  with  Mr. 
Foley  without  our  knowledge  or  consent,  we 
shaH  have  to  hold  you  for  the  amount  of  our 
fees."  Manifestly,  there  Is  nothing  here  to 
prohibit  a  direct  settlement  with  Mr.  Foley, 
but  there  is  notice  that  defendant  will  t>e 
held  responsible  for  the  amount  of  the  attor> 
ney's  fees. 
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3.  We  agree  with  respondent's  counael 
that,  In  order  for  them  to  be  able  to  proceed 
In  the  original  suit  for  the  purpose  of  recov- 
ering their  fees  under  their  agreement,  It 
was  necessary  for  them  to  have  the  stipula- 
tion of  settlement  and  discontinuance  set 
aside,  or  stricken  from  the  flies.  Potter  v. 
Hunt.  68  Mich.  242^  86  N.  W.  58;  Klttrldge 
T.  Toledo,  etc.,  Ry.  Co.,  63  Mich.  854,  19  N. 
W.  32.  This  does  not  interfere  with  defend- 
ant's right  to  prove  Its  agreement  at  the 
trial.  Foley's  cause  of  action  was  one  that 
would  Burylve  upon  his  death,  and  he  had  a 
right  to  assign  an  interest  in  it.  We  have 
already  discussed  the  terins  of  that  agree- 
ment They  were  consistent  with  his  right 
to  settle  the  case,  but  not  to  the  prejudice 
of  his  attorneys'  agreement  for  fees. 

4.  We  have  no  doubt  that  the  proper  and 
better  practice  Is  for  the  plaintHFs  attor- 
neys to  proceed  in  the  cause,  upon  the  form- 
ing of  a  proper  issue,  to  recover  the  amount 
of  their  fees.  This  is  an  adequate  remedy, 
and  seems  to  be  supported  by  the  decisions  in 
this  state,  already  dted  upon  the  first  point, 
and  by  the  great  weight  of  authority  in  oth- 
er states.  While  it  has  been  severely  criti- 
cised as  illogical  and  clumsy,  yet  It  has  been 
upheld.  In  Meldrelch  v.  Rank,  40  Ind.  App. 
8S3,  82  N.  E.  117,  the  court  in  speaking  of 
the  practice  said:  "This  procedure  has  been 
designated  as  dvunsy,  and  It  has  been  said 
that  it  was  a  device  of  the  courts,  not  of  the 
Legislature,  and  sprang  from  the  necessity 
of  providing  some  remedy  against  fraudulent 
settlements.  The  necessity  is  no  less  at  this 
time  in  Indiana  than  it  was  in  England 
years  ago,  when  the  procedure  was  first  fol- 
lowed." In  our  opinion  the  proper  practice 
will  require  the  plaintiff's  attorneys  in  said 
suit  to  present  to  the  court  in  proper  form, 
by  petition  or  otherwise,  their  alleged  agree- 
ment and  their  claim  thereunder.  The  de- 
fendant in  that  suit  will,  under  circuit  court 
rule  9,  be  permitted  to  give  notice  of  its  al- 
leged settlement  agreement.  In  the  nature  of 
a  plea  puis  darrein  continuance. 

(a)  Upon  the  trial  it  will  devolve  upon  the 
plaintllTB  attorneys  to  show  that  their  agree- 
ment with  Foley  was  duly  made,  and  was  in 
good  faith. 

(b)  It  will  devolve  upon  the  said  defend- 
ant to  prove  the  making  of  the  alleged  set- 
tlement agreement  with  Foley,  and  that  the 
settlement  was  made  in  accordance  with  its 
terms. 

(c)  Should  both  agreements  be  established 
by  evidence,  plaintiff's  attorneys  will  be  en- 
titled to  recover,  in  the  name  of  said  plain- 
tiff, the  amount  of  their  fees  as  shown  by 
their  said  agreement  with  Foley,  upon  the 
basis  of  said  settlement 

(d)  Should  the  said  plalntlfTs  attorneys  es- 
tablish their  agreement  with  said  Foley  as 
valid  and  binding,  and  should  the  defendant 


fall  to  show  the  making  of  said  settlement 
agreement,  and  a  settlement  with  Foley 
thereunder,  then  and  in  such  case  the  plaln- 
tilTs  attorneys  will  be  permitted  to  prose- 
cute the  said  original  action,  and  prove  the 
plaintiff's  case,  as  though  there  had  been  no 
attempted  settlement,  and  recover  their  con- 
tract share  of  any  damages  awarded. 

(e)  Should  the  plaintiff's  attorneys  fall  to 
prove  and  establish  as  bona  fide  their  al- 
leged  agreement  with  said  Foley,  then  tbey 
will  not  be  entitled  to  recover  any  sum  what- 
ever. 

It  follows  logically  from  what  we  have 
already  said  that  the  finding  of  the  respond- 
ent, marked  above  "1,"  wherein  he  found 
that  the  agreement  of  said  plaintiflTs  attor- 
neys with  said  Foley  was  legal  and  binding, 
should  be  vacated  and  set  aside.  The  find- 
ing above  marked  "3,"  wherein  the  respond- 
ent found  that  said  defendant's  alleged  set- 
tlement agreement  with  said  Foley  was  col- 
lusive, and  made  with  the  intent  to  defraud 
said  plalntltTs  attorneys,  should  also  be  va- 
cated and  set  aside.  Both  of  said  findings 
were  made  upon  affidavits,  and  were  unau- 
thorized. The  statements  contained  in  the 
affidavit  of  Maxwell  W.  Benjamin  are  large- 
ly hearsay,  and  such  findings  were  not  war- 
ranted by  any  evidence.  Voigt  Brewing 
Co.  y.  Wayne  Circuit  Judge,  103  Mich.  190, 
61  K.  W.  848. 

That  part  of  said  order,  marked  above  "6." 
win  be  so  modified  as  to  permit  an  issue  to 
be  framed  as  above  indicated.  The  remain- 
der of  said  findings  and  order  will  stand. 
We  have  examined  with  care  the  authorities 
dted  by  counsel,  but  we  refrain  from  quoting 
them  here,  for  the  reason  that  we  find  au- 
thority for  the  course  here  indicated  in  oar 
own  decisions. 

The  writ  will  issue  in  the  modified  form 
above  indicated,  but  without  costs. 


KEOKUK  EliECTRIO  RT.  &  POWER  CO.  T, 

WEISMANN  (two  cases). 

(Supreme  Court  of  Iowa.     April  6,  1910.) 

1.  Easements  (g  16»)— Implication— Convey- 
ance AS  Appurtenant. 

If  one  was  the  owner  of  two  adjoining  par- 
cels of  land,  across  one  of  which  there  was  a 
visible  use  for  the  benefit  of  the  other,  consist- 
ing of  a  right  of  way  for  foot  travel  and  for 
wires  to  convey  the  product  of  an  electric  plant 
on  the  other  parcel,  a  conveyance  by  him  of 
the  other  i>arcel,  with  "everything  provided  for 
use  for  or  in  connection  with  said  electric  light 
plant,"  and  "all  rights,  privileges,  and  appurte- 
oances  thereto  belonging,"  created  and  convey- 
ed the  easement  of  the  right  of  way. 

[EM.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  §43;    Dec.  Dig.  8  16.*] 

2.  ELi-SEMKNTB  (f  16*)— IMFUCATION— CONVKT- 

ANCE  AS  APPUBTENANT. 

AVhere  the  owner  of  adjoining  pircelg  ot 
land,  across  one  of  which  there  is  a  visible  use 


*For  other  caaea  lee  sama  toplo  and  section  NUHBBR  tn  DM.  It  Am.  Dtsa.  1907  to  date,  tt  Reportar  Indezea 
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•s  an  appurtenance  of  the  other  paivel,  conveys 
the  other  parcel,  there  !■  an  implied  grant  of 
sach  use  aa  an. easement  as  it  then  existed,  and 
sach  rule  applies  where  an  individual  was  the 
owner  of  residence  property,  and  also  of  sub- 
stantially all  the  stock  in  an  electric  plant  on 
adjdining  land,  and  constmcted  steps  from  the 
plant  np  a  bluff  and  across  his  residence  prop- 
erty to  the  street,  and  erected  poles  and  wires 
across  the  same  place  to  carry  the  current,  and 
i^ubseqnently  transferred  the  plant  to  a  new 
•■nrporation,  practically  all  the  stock  of  which 
he  owned,  and  then  conveyed  the  stock  and 
bonds  of  such  corporation  to  certain  purchasers, 
onder  an  agreement  made  previous  to  the  or- 
ganization of  the  new  corporation,  so  that  the 
new  corporation  acquired  an  easement  over  the 
residence  property  to  the  extent  of  the  existing 
use;  equity  disregarding  the  fiction  of  a  sep- 
arate legal  and  corporate  identity  of  the  own- 
er, and  treating  the  individual  as  the  owner  of 
the  two  parcels  of  land  at  the  time  of  the  con- 
veyance, and  the  individual  purchasers  as  repre- 
sented by  the  new  corporation. 

[E^  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  i  43;   Dec.  Dig.  (  16.*] 

3.  Equitt  (i  56*)  —  Pbinciples  —  Rboabd  to 
SmsTANCB  Rather  Than  Foku. 

Equity  is  not  hampered  by  forms  or  fictions 
nor  bound  by  technical  rules,  but  it  penetrates 
into  the  very  substance  of  the  matter. 

fEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  178;   Dec.  Dig.  |  66.*] 

4.  Eabehentb  (§  26*)— Termination. 

An  easemoit  of  right  of  way  across  adjoin- 
ing premises  is  not  terminated  by  the  destruc- 
tion by  the  elements  of  a  flight  of  steps  in  the 
rieht  of  way. 

fEd.  Note. — For  other  cases,  see  Enfiementa, 
Cent.  Dig.  S{  72%-82;   Dec  Dig.  I  26.*] 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Jr.,  Judge. 

This  is  an  action  in  equity  to  establish 
plalntlflTa  right  to  an  alleged  easement  over 
the  real  estate  of  the  defendant  There  was 
a  decree  for  the  plalnttfT,  and  the  defendant 
appeals.     Afilrmed. 

W.  J.  Roberts  and  William  C.  Howell,  for 
appellant  HoUlngsworth  &  Blood,  for  ap- 
pellee. 


EVANS,  J.  The  original  defendant  In  this 
case  was  J.  C.  Hubluger.  After  the  trial  In 
the  court  below,  he  died,  and  his  executor 
has  been  substituted  as  the  defendant.  It 
will  be  more  convenient  for  us  in  the  discus- 
sion to  take  no  account  of  this  substitution 
and  to  refer  to  Hublnger  as  the  defendant, 
Inasmuch  as  he  so  appears  throughout  the 
record  of  the  court  below. 

The  property  In  which  an  easement  Is 
claimed  Is  the  resideuce  property  of  the  de- 
fendant This  property  consists  of  spacious 
grounds  highly  Improved  as  a  residence,  and 
comprises  13  lots  In  block  45  In  the  city  of 
Keokuk.  These  lots  run  parallel  across  the 
block,  and  comprise  approximately  the  south 
half  of  the  block.  This  block  Is  a  long,  nar- 
row block,  and  Its  lots  are  numbered  con- 
secutively from  1  to  27,  beginning  at  the 
south  end.     This  block  Is  on  the  crest  of  a 


high  bluff  overlooking  the  Mississippi  rlrer 
to  the  east  and  abutting  on  the  east  line  of 
Grand  avenue.  The  bluff  upon  which  defend- 
ant's residence  property  is  situated  Is  100 
feet  high.  Adjolniug  the  south  9  lots  thereof 
on  the  east  and  at  the  foot  of  the  bluff  100 
feet  below  Is  situated  the  site  of  the  electric 
light  and  power  works,  extending  from  the 
foot  of  the  bluff  to  the  Mississippi  river. 
This  power  plant  has  been  In  operation,  fur- 
nishing the  electric  light  and  railway  serv- 
ice for  the  city  of  Keokuk,  for  many  years. 
Many  years  ago  Hublnger  became  the  owner 
of  this  power  plant  For  the  purpose  of  Its 
operation,  he  organized  a  corporation  under 
the  name  of  "J.  C.  Hnblnger  Company."  To 
this  company  he  transferred  the  power  plant. 
All  of  the  stock  of  this  corporation  was 
owyed  by  Hublnger,  although  four  or  five 
shares  were  by  him  transferred  to  others  to 
enable  them  to  serve  as  directors  of  the  cor- 
poration. All  of  the  business  of  this  corpora- 
tion was  transacted  by  Hublnger  personally 
without  the  formality  of  directors'  meetings. 
Grand  avenue  runs  parallel  with  the  Mlssls- 
sli^l  river,  and  in  the  general  direction  of 
north  and  south.  It  is  the  easternmost  street 
of  the  city.  The  east  and  west  streets  of  the 
city  terminate  at  this  avoiue.  The  power 
plant,  therefore,  was  cut  off  from  Immediate 
connection  with  the  streets  and  avenues  of 
the  dty  by  defendant  Hubinger's  residence 
property.  For  the  purpose  of  connecting  the 
plant  with  Grand  avenue  and  with  that  part 
of  the  city  lying  west  thereof,  the  defendant 
erected  a  "lead"  of  three  poles  across  the 
south  end  of  the  residence  property  on  lot  1, 
and  strung  the  conducting  wires  thereon. 
And  this  lead  of  poles  and  wires  furnished 
the  only  connection  with  the  city  proper  up 
to  the  beginning  of  this  controversy.  Nor 
was  there  any  practicable  way  whereby  the 
employes  of  the  power  plant  and  those  hav- 
ing business  with  it  could  gain  access  thereto 
from  the  city  proper,  except  by  passing  over 
the  residence  property  of  Hubluger  or  the 
private  property  of  others  adjoining  thereto. 
It  became  customary,  therefore,  to  go  to  and 
from  such  power  plant  over  a  pathway  lead- 
ing up  the  bluff  and  crossing  the  defendant's 
residence  property  to  Grand  avenue.  In  1899 
the  defendant  erected  substantial  steps  up 
the  bluff  opposite  lots  5  and  G,  and  a  landing 
at  the  head  of  his  retaining  wall.  From  this 
point  a  cement  walk  led  across  his  grounds 
to  a  gate  at  Grand  avenue.  These  steps  and 
the  cement  walk  thereupon  became  the  fixed 
line  of  travel  to  and  from  the  power  plant. 
The  only  other  possible  way  whereby  access 
■could  be  obtained  to  the  power  plant  was  by 
a  detour  of  one-half  mile  to  the  north,  down 
Anschutz  Hill  to.  the  River  road  abutting  on 
and  lying  between  the  tracks  of  the  Chicago, 
Burlington  &  Qulncy  Railroad.  The  follow- 
ing is  a  plat  of  the  premises  involved  in  the 
controversy: 


•For  other  cases  see  same  topia  and  section  NUHBSK  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  Indexrt 
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In  1900  Hnblnger  entered  Into  negotlatlone 
with  oDe  Wallace  for  tbe  sale  of  the  electric 
plant.  Wallace  was  acting  for  nndlsclosed 
priadpals.  These  negotiations  resulted  In 
the  purchase  of  the  plant  by  the  present 
plaintiff.  For  two  or  three  years  after  this 
purchase,  the  present  plaintiff  continued  the 
use  of  the  lead  of  poles  and  wire  and  the 
footway  for  pedestrians  over  defendant's  res- 
idence property  In  the  same  manner  as  be- 
fore, and  without  any  question  of  right  there- 
to being  raised  by  the  defendant  In  1901, 
one  year  after  tbe  transfer,  at  the  request 
ot  Hnblnger,  the  lead  of  poles  for  tbe  con- 
duct of  electric  wires  was  changed,  In  this: 
that  hlgber  poles  were  substituted  and  two 
poles  were  used  in  lieu  of  three.  The  sub- 
stituted irales  were  55  feet  In  height,  where- 
as the  former  were  only  85  feet.  The  de- 
tailed method  whereby  the  power  plant  was 
sold  and  conveyed  was  that  the  present  plaln- 
tlir  was  organized  as  a  new  corporation. 
Three  thousand  nine  hundred  and  nlnety- 
flre  shares  of  its  stock  (being  all  the  shares 
of  such  stock  except  five)  were  Issued  to  tbe 
Hublnger  Oompany.  Two  hundred  and  fifty 
thousand  dollars  of  bonds  of  the  new  com- 
pany were  also  Issued,  and  these  were  all 
issued  to  tbe  Hublnger  Company.  Thereup- 
on Hublnger,  for  the  Hublnger  Company, 
conveyed  tbe  power  plant  with  "all  Its  ap- 
purtenances" to  the  new  corporation,  which 
is  the  plalntlfC  herein.  The  purpbrted  con- 
sideration for  such  a  conveyance  was  the 
Issue  to  the  Hublnger  Company  of  all  the 
shares  and  all  tbe  bonds  of  the  new  corpo- 
ration as  already  indicated.  Thereupon  Hu- 
blnger, for  the  Hublnger  Company,  trans- 
ferred to  the  principals  of  Wallace  all  such 
shares  and  bonds  of  the  new  corporation  for 
the  consideration  originally  agreed  on,  $182,- 
000.  On  behalf  of  plaintiff,  it  is  shown  by 
the  testimony  of  Wallace  and  another  that 
at  the  time  of  the  conveyance  of  tbe  prop- 
erty the  question  of  the  right  of  access  to 
tbe  property  over  tbe  grounds  of  the  defend- 
ant was  raised  and  discussed,  and  that  Hu- 
blnger agreed  that  such  right  should  con- 
tinue. This  is  denied  by  the  testimony  of 
tbe  defendant 

Tbe  argument  has  naturally  taken  a  wide 
range  both  on  the  law  and  the  evidence.  It 
is  contended  generally  on  behalf  of  the  plain- 
tiff that  the  Instrument  of  conveyance  car- 
ried with  it  such  right  as  a  matter  of  law, 
and  that,  if  this  is  not  so.  It  is  entitled  to 
such  privilege  by  force  of  the  express  agree- 
mait  of  Hublnger  In  reliance  upon  which 
the  purchase  of  tbe  property  was  made.  Up- 
on the  same  facts  it  bases  also  a  plea  of  es- 
^ppel.  On  behalf  of  defendant  it  is  ar- 
gned  that  no  easement  could  have  been  cre- 
ated over  the  defendant's  property  while  the 
power  plant  was  owned  by  the  Hublnger 
Company,  and  that  the  plaintiff  could  ac- 
qnlre  no  greater  rights  than  Its  grantor  had. 
He  also   argues   that   any   representations 


made  to  Wallace  cannot  Innre  to  tbe  beneflt 

of  the  plaintiff  because  It  was  never  in  priv- 
ity with  Wallace.  It  does  not  hold  its  title 
under  Wallace.  Therefore  it  is  said  there 
was  no  privity  of  estate.  It  is  said  also  that 
Wallace  was  not  representing  it  in  tbe  trans- 
action, and  therefore  there  was  no  privity 
of  contract  It  is  argued,  also,  that  in  con- 
veying the  property  from  the  Hublnger  Com- 
pany to  the  new  corporation  Hublnger  was 
simply  dealing  with  himself,  and  could  not, 
therefore,  be  guilty  of  fraud  nor  be  subject 
to  estoppel  because  he  was  tbe  owner  of  the 
Hublnger  Company  and  the  Hublnger  Oom- 
pany was  tbe  owner  of  tbe  new  corporation. 
The  following  excerpt  from  appellant's  ar- 
gument is  sufficient  to  Illustrate  the  general 
theory  of  tbe  defense:  "The  J.  O.  Hublnger 
Company  sold  the  bonds  and  stock  and  re- 
ceived for  them  $182,000.  Granger  Farwell 
and  J.  B.  Wllber  furnished  the  money. 
There  was  no  consideration  paid  directly  in 
money  by  the  Keokuk  Electric  Railway  & 
Power  Company  to  J.  C.  Hublnger  Company. 
The  consideration  was  the  bonds,  and  tbe 
money  was  raised  by  the  sale  of  them.  Be- 
fore this  sale,  the  J.  C.  Hublnger  Company 
was  the  owner  of  this  plant  and  J.  C.  Hu- 
blnger was  the  owner  of  all  but  four  or  five 
shares  in  the  J.  C.  Hublnger  Oompany.  Im- 
mediately after  the  sale,  the  J.  C.  HubluRer 
Company  was  the  owner  of  all  but  five 
shares  of  the  Keokuk  Electric  Railway  & 
Power  Company,  and  all  of  Its  bonds.  Tbe 
plaintiff  is  seeking  to  treat  Itself  as  an  in- 
dependent purchaser  of  this  plant,  as  a  sort 
of  an  Innocent  purchaser.  This  transfer  was 
conducted  for  the  J.  O.  Hublnger  Company 
and  for  the  Keokuk  Electric  Railway  ft  Pow- 
er Company  by  Mr.  Hublnger.  No  money 
whatever  was  paid.  It  was  merely  an  ex- 
change of  property  for  an  exchange  of  stock 
in  a  corporation.  There  is  not  the  slightest 
evidence  that  J.  C.  Hublnger,  as  the  Keokuk 
Electric  Railway  &  Power  Company,  relied 
upon  any  oral  representation  of  J.  C.  Hu- 
blnger in  making  this  exchange.  While  the 
technical  title  of  the  plant  changed,  there 
was  in  fact  no  change  In  the  beneficial  own- 
ership. No  person  can  create  an  estoppel  In 
favor  of  himself.  Mr.  Hubluger's  relations 
to  both  of  these  companies  at  tbe  time  of  tbe 
transfer  were  such  that  it  was  impossible 
to  create  any  estoppel  arising  directly  in 
favor  of  tbe  Keokuk  Electric  Railway  ft 
Power  Company.'* 

1.  That  tbe  use  of  the  right  of  way  both 
for  foot  travel  and  for  the  conduct  of  the 
wires  was  a  visible  and  apparent  use  then 
appurtenant  to  the  power  plant  is  too  plain 
for  argument  It  is  also  clear  that,  if  the 
plaintiff's  grantor  had  a  right  to  convey  such 
use  as  a  property  right  to  the  plaintiff  as  its 
grantee,  the  terms  of  the  conveying  instru- 
ment were  sufficient  to  cover  the  same.  Tbe 
conveying  Instrument  purported  to  convey, 
among  other  things,  tbe  following:   "Every- 
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thing  provided  for  use  for  or  In  connection 
\Tlth  Bald  electric  light  plant,"  and  "all 
rights,  privileges,  and  appurtenances  there- 
to belonging."  Assuming  for  the  moment 
that  J.  C.  Hubinger  -was  the  real  owner  of 
both  properties  at  the  time  of  the  convey- 
ance to  the  plaintiff,  such  conveyance  creat- 
ed and  carried  with  It  as  a  matter  of  law 
such  easement  or  servitude  which  was  ap- 
parent and  visible  as  an  incident  or  ap- 
purtenance of  the  property  conveyed.  This 
rule  has  received  consideration  in  some  of 
our  recent  cases  and  has  been  fully  dlscns»- 
ed  therein,  and  we  will  not  repeat  the  dis- 
cussion. Carrigg  r.  Bank,  136  Iowa,  261,  111 
N.  W.  829;  lee  Co.  v.  La  Plant,  136  Iowa, 
621,  111  N.  W.  1016,  12  L.  B.  A.  (N.  8.)  1073 ; 
Teachout  t.  Duffus,  141  Iowa,  466,  119  N.  W. 
983. 

The  following  quotations  from  the  fore- 
going cases  are  a  sufficient  exemplification 
of  the  rule  as  applied  to  the  facts  in  this 
case.  ^ 

"It'may  be  considered  as  settled  that,  on 
the  conveyance  of  one  of  several  parcels  of 
land  belonging  to  the  same  ovnier,  there  Is 
an  Implied  grant  or  reservation,  as  the  case 
may  be,  of  all  apparent  or  continaous  ease- 
ments or  incidents  of  property  whl<^  have 
been  created  or  used  by  him  during  the  unity 
of  possession,  though  they  could  then  have 
had  no  legal  existence  apart  from  his  general 
ownership." 

"The  principle  is  that  where  the  owner  of 
two  tenements  sells  one  of  them,  or  the  owner 
of  an  entire  estate  sells  a  portion,  the  pur- 
chaser takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  which  ap- 
pear at  the  time  of  the  sale  to  belong  to  it  as 
between  It  and  the  property  whi<^  the  vendor 
retains.  This  is  one  of  the  recognized  modes 
by  which  an  easement  or  servitude  Is  created. 
No  easement  exists  so  long  as  there  is  a  unity 
of  ownership,  because  the  owner  of  the  whole 
may  at  any  time  rearrange  the  qualities  of 
the  several  parts;  but,  the  moment  a  sever- 
ance occurs  by  the  sale  of  a  part,  the  right  of 
the  owner  to  redistribute  the  properties  of 
the  respective  portions  ceases  and  easements 
or  servitudes  are  created  corresponding  to 
the  benefits  and  burdens  mutually  existing  at 
the  time  of  the  sale." 

The  question  still  remains:  Can  3.  G.  Hu- 
binger be  regarded  as  the  real  owner  of  both 
parcels  of  land,  notwithstanding  that  the  legal 
title  of  one  was  In  the  Hubinger  C5ompany? 
Under  the  facts  disclosed  in  this  case,  we 
have  no  doubt  upon  that  question.  Equity 
looks  to  the  substance,  and  not  to  the  form. 
Hubinger  was  the  owner  of  the  Hubinger 
Company.  He  made  the  conveyance  for  such 
company  without  even  the  formality  of  ac- 
tion by  a  board  of  directors.  He  received  the 
consideration  agreed  upon.  He  alone  was  In- 
terested In  the  success  of  the  negotiations, 
and  he  alone  was  benefited  by  them.  He  was 
concededly  the  "beneficial  owner"  of  the  prop- 
erty.  Although  the  legal  title  was  technically 


In  the  Hubinger  Company,  It  was  within  the 
control  of  Hubinger  alone.  He  alone  could 
direct  to  whom  such  legal  title  should  be  con- 
veyed. It  was  within  his  own  volition  to  take 
it  to  himself,  or  to  pass  it  to  another.  This 
consideration  disposes  also  of  appellant's  con- 
tention that  there  was  no  privity  between 
Wallace  and  the  present  plaintiff,  and  that 
Wallace  was  •  not  representing  the  present 
plaintiff  in  the  negotiations  with  Hubinger. 
The  real  transaction  as  equity  sees  It,  strip- 
ped of  all  cover  and  separated  from  all  in- 
direction, was  that  Hubinger  proposed  to  sell, 
and  Wallace,  for  his  principals,  proposed  to 
buy,  the  plant  In  question  for  the  considera- 
tion of  $182,000.  This  was  the  objective  and 
the  final  outcome.  The  fact  that  a  new  cor- 
poration was  formed  and  that  capital  stock 
and  bonds  were  Issued  does  not  obscure  the 
transaction  as  a  whole  nor  change  its  char- 
acter. The  ultimate  objective  was  the  same 
as  though  it  had  been  accomplished  by  a  more 
direct  method.  These  were  not  several  and 
independent  transactions,  though  they  appear 
upon  their  face  as  such;  but  they  were  all 
parts  of  one  transaction  which  was  all  agreed 
upon  In  the  minds  of  the  parties  in  advance. 
Although  on  the  face  of  it,  at  the  time  of  the 
organization  of  the  new  corporation,  Hubin- 
ger was  the  owner  of  it,  yet  he  became  such 
for  the  purpose  of  transferring  its  stock  and 
bonds  to  the  principals  of  Wallace  for  the 
consideration  already  agreed  upon.  These 
principals  and  Wallace  were  the  only  persons 
who  had  any  Interest  in  the  transaction  ad- 
verse to  Hubinger.  Hubinger  was  not  con- 
tracting with  himself  for  the  mere  purpose  of 
doing  business  with  himself.  The  transac- 
tion was  finally  consummated  as  agreed  upon, 
and  the  agreed  consideration  was  paid.  Hu- 
binger was  represented  in  the  transaction  un- 
der the  name  of  Hubinger  Company,  and 
equity  will  regard  the  principals  of  Wallace 
as  represented  In  the  transaction  under  the 
name  of  the  new  corporation  whose  stock  and 
bonds  they  had  purchased  by  executory  agree- 
ment in  advance  of  its  organization.  We  do 
not  ignore  the  fact  that  a  corporation  Is  a 
separate  legal  entity.  This  is  a  legal  fiction 
which  had  its  appropriate  purpose  and  use, 
but  can  never  be  urged  to  an  Intent  and  pur- 
pose not  witliln  the  reason  and  policy  of  Its 
organization.  State  v.  Standard  Oil  Co.,  4U 
Ohio  St.  137,  30  N.  E.  279,  15  L.  R.  A.  145,  34 
Am.  St.  Rep.  541;  Mihllls  v.  Camp,  49  Wis. 
130,  5  N.  W.  1 ;  Warren  v.  Davenport,  31 
Iowa,  464,  7  Am.  Rep.  160.  In  such  cases 
equity  will  not  be  abashed  by  forms  or  fic- 
tions nor  be  bound  by  technical  rules,  but  will 
penetrate  to  the  very  substance  of  the  mat- 
ter. See  Gas  Co.  v.  West,  50  Iowa,  IC ;  Chi- 
cago Union  Traction  Co.  v.  Chicago,  199  111. 
579,  65  N.  E.  488. 

We  reach  the  conclusion  that  Hubinger 
must  be  deemed  as  the  owner  of  the  power 
plant  at  the  time  of  its  conveyance  to  the 
plaintiff  company,  and  that  such  conveyance 
carried  with  It  as  a  matter  of  law  the  right 
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to  the  Dae  and  servitude  then  existing  over 
the  residence  property  as  already  indicated. 
I'any  other  qnestlons  are  argued  by  counsel, 
bat  our  conclusion  is  that  this  point  Is  decl- 
Bive  of  the  case  and  requires  an  affirmance  of 
the  decree  below.  It  Is  urged  upon  our  at- 
tention by  the  appellant  that  in  the  spring  of 
1904  a  fall  of  earth  carried  away  20  or  30 
feet  at  the  upper  end  of  the  flight  of  steps, 
and  that  the  easement  was  terminated  by 
such  destruction.  We  do  not  deem  the  point 
well  taken.  The  substantial  rights  of  the 
plaintiff  go  much  beyond  the  right  to  use  the 
mere  flight  of  steps.  PlalntlflT  is  not  asking 
that  the  defendant  be  required  to  restore  or 
repair,  but  It  has  assumed  such  expense  In  its 
ovm  behalf. 

Another  case  was  consolidated  herewith, 
and  is  referred  to  In  the  caption  herein.  It 
is.  In  fact,  the  same  case  between  the  same 
parties  involving  precisely  the  same  contro- 
versy, and  carrying  a  reverse  title.  After  the 
commencement  of  this  case,  the  defendant 
herein  brought  an  action  as  plaintiff  naming 
the  plaintiff  herein  as  defendant  therein. 
Hubinger's  petition  in  the  second  action  Is 
used  as  a  cross-bill  in  the  first  action,  and 
the  plaintiff's  petition  in  this  action  is  used 
as  a  cross-bill  in  the  second  action,  a  most  in- 
tolerable practice,  which  the  trial  court  ought 
not  to  have  permitted.  The  decree  entered 
below  granted  the  plaintiff  the  relief  prayed 
in  the  first  case  and  dismissed  Hubinger's  pe- 
tition in  the  second  case. 

The  decree  was  right,  and  It  is  in  all  re- 
spects, affirmed. 

ELLIOTT  et  al.  v.  BOBBINS. 
(Supreme  Court  of  Minnesota.    April  29, 1910  > 

(Syttabut  Ip  the  Court.) 
Appeai.  and  Ebbok  (J  994*)— Fratds.  Stat- 
ute OF  (J  65*)— Evidence  (|  445»)— Rescis- 
sion  OF   Contract — Sufficiency   of   Evi- 
dence—Inbtbuctions. 

The  defendant  executed  to  the  plaintiffs  a 
written  instrument,  whereby  he  assigned  to  them 
all  interest  in  and  to  land,  then  owned  by  his 
mother,  which  should  thereafter  accrue  to  him 
as  one  of  her  heirs,  to  secnre  a  debt  to  them. 
After  the  mother's  death  plaintiffs  brought  this 
action  to  foreclose  the  assignment  as  an  equi- 
table mortgage  upon  land  of  which  the  mother 
died  seised.  The  answer  alleged  that  before  the 
mother's  death  the  plaintiffs  agreed  to  cancel 
tlie  assignment  in  consideration  of  the  defend- 
ant's giving  new  notes  for  the  debt  and  a  bill  of 
sale  of  dtottels  to  secure  their  payment,  and 
that  be  performed  the  conditions.  The  jury 
found  that  the  agreement  to  cancel  was  made. 
Held,  that  oral  evidence  was  admissible  to  prove 
luch  ajtreement,  that  it  was  not  within  the  stat- 
nte  of  frauds,  that  the  verdict  was  sustained  by 
the  evidence,  and  that  the  jury  were  correctly, 
Instnicted. 

fEd.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  K  3901-3.<W«;  Dec.  Die.  | 
tKM;*  Frauds,  Statute  of,  Cent.  Dig.  {  106; 
TW.  Dir.  I  66;*  Evidence,  Cent.  Dig.  U  2052- 
2065:   Dec.  Dig.  |  445.*] 

Appeal  from  District  Conrt,  Steele  County ; 
Thomas  S.  Bncktiam,  Judge. 


Action  by  Jodaon  W.  Elliott  and  otben 
against  H.  R.  Bobbins.  Verdict  for  defend- 
ant. From  an  order  denying  a  new  trial, 
plaintiffs  appeaL    Affirmed. 

James  A.  Kellogg,  for  appellants.  Tappon 
&  Silverthom,  for  respondent. 

START,  C.  J.  On  December  30,  1907,  the 
defendant  was  indebted  to  the  plaintiffs  in 
the  sum  of  $1,634.86,  and  the  defendant  on 
that  day,  for  the  purpose  of  securing  the  pay- 
ment of  such  Indebtedness,  executed  to  them 
a  written  Instrument  whereby  he  assigned 
to  them  all  Interest  in  and  to  land,  then  own- 
ed by  his  mother,  which  should  thereafter 
accrue  to  him  as  one  of  her  heirs  upon  her 
death.  The  assignment  contained  no  cove- 
nants as  to  title  to  the  land.  The  mother 
died  August  1,  1908,  whereby  the  defendant 
became  the  owner  of  one-seventh  of  the  S.  E. 
\i  of  section  11,  township  105,  range  21. 
This  action  was  brought  in  the  district  court 
of  the  cotmty  of  Steele  to  establish  and  fore- 
close such  assignment  as  an  equitable  mort- 
gage on  the  land.  The  complaint  alleged  sub- 
stantially the  foregoing  facts.  The  answer 
admitted  the  indebtedness  and  the  execution 
of  the  assignment.  It  alleged,  in  effect,  as 
a  defense,  that  on  April  7, 1908,  the  plaintiffs, 
in  consideration  of  the  defendant's  giving 
new  notes  for  the  Indebtedness  and  a  bill  of 
sale  of  certain  chattels  as  security  for  their 
payment,  agreed  to  cancel  and  surrender  up 
the  original  notes  evidencing  such  indebted- 
ness, and  the  assignment  given  to  secure 
them,  and,  further,  that  the  defendant  per- 
formed the  condition  on  his  part.  The  reply 
denied  the  alleged  agreement  The  trial  court 
made  Its  order  directing  that  the  Issue  as  to 
the  alleged  agreement  to  cancel  and  surrender 
the  notes  and  assignment  be  submitted  to  the 
jury,  reserving  all  other  Issues  for  trial  by 
the  court  without  a  jury.  The  issue  was  so 
submitted,  and  the  jury  found  that  the  agree- 
ment was  made  as  alleged.  The  trial  Judge 
made  findings  of  fact  as  to  the  other  issues, 
and  upon  them  and  the  verdict  of  the  jury 
ordered  judgment,  as  a  conclusion  of  law,  for 
the  plaintiffs  for  the  amount  then  due  them, 
but  granted  no  relief  as  to  the  assignment. 
The  plaintiffs  appealed  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

The  assignments  of  error  raise  two  ques- 
tions, viz.:  Was  the  evidence  received  to 
show  the  alleged  agreement  competent?  If 
so,  was  it  sufficient  to  sustain  the  verdict? 
Oral  evidence  was  received  tending  to  show 
the  agreement  and  its  performance  on  the 
part  of  the  defendant,  and  on  the  part  of  the 
plaintiffs  to  the  extent  of  marking  the  orig- 
inal notes  "Canceled."  It  is  not  clear  from 
the  record  that  the  qestion  of  the  compe- 
tency of  such  evidence  was  properly  raised  on 
the  trial;  but,  waiving  this,  we  are  of  the 
opinion  that  the  evidence  was  properly  re- 
ceived.    The  plaintiffs  claim  that  the  oral 
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agreement  to  cancel  and  sarrender  the  aa- 
aignment,  wblcb  waa  never  recorded,  was 
within  the  atatnte  of  frauds,  for  the  reason 
that  it  was  an  agreement  to  release  an  inter- 
est in  land.  At  the  time  the  oral  agreement 
was  made,  neither  party  had  any  title  to,  in- 
terest in,  or  lien  on  the  land,  for  the  defend- 
ant's mother  was  then  living.  The  instru- 
ment In  question  was  the  assignment  of  a 
mere  contingent  expectation;  for  there  was 
no  certainty  that  the  defendant's  mother 
would  die  seised  of  any  land,  or  that  he 
would  survive  her,  or  that  she  would  die  in- 
testate, or  that,  if  she  died  testate,  the  de- 
fendant would  be  one  of  the  devisees.  The 
most  favorable  possible  construction  of  the 
assignment  for  the  plaintllTs  Is  that  it  was 
an  agreement  to  give  security  on  after-ac- 
quired property,  and  that  an  equitable  lien 
would  attach  upon  its  acquisition.  The  oral 
agreement,  however,  was  made  before  the 
mother's  death,  and  before  the  assignment 
became  operative  as  an  equitable  lien.  It 
follows  that  the  oral  agreement  was  not  the 
surrender  of  an  Interest  In  lands  within  the 
statute  of  frauds.    Rev.  Laws  1905,  {  3487. 

Again,  if  the  assignment  contained  all  the 
essentials  of  a  valid  mortgage,  and  the  plain- 
tiffs had  by  virtue  thereof  a  Hen,  legal  or 
equitable,  upon  the  land,  evidence  of  the  oral 
agreement  alleged  in  the  answer  would  have 
been  admissible ;  for  the  agreement  was  based 
upon  a  valid  consideration,  and  its  conditions 
on  the  part  of  the  defendant  were  performed. 
Hence  it  was  not  within  the  statute  of  frauds. 
2  Jones  on  Mortgages,  {  974;  27  Cyc.  1418; 
Wiley  V.  Dean,  67  Minn.  62,  69  N.W.  629. 

A  consideration  of  the  evidence  leads  us 
to  the  conclusion  that  the  question  of  its  suf- 
ficiency to  support  the  verdict  depends  upon 
the  credit  to  be  given  to  the  testimony  of  the 
defendant— a  question  for  the  Jury.  We  hold 
that  the  verdict  is  sustained  by  the  evidence. 

We  find  no  error  in  the  charge  of  the  court 
to  the  Jury. 

Order  affirmed. 


HOBART   V.   KEHOB. 
(Supreme  Court  of  Minnesota.    April  29,  1910.) 

(SyUahtu  ly  the  Court.) 

1.  Vendor  and  Pdrchaser  (§  79*)— Execu- 
tory Contract— Conditions. 

A  right  or  interest  in  land  which  depends 
upon  a  condition  precedent  does  not  rest  until 
or  unless  the  condition  is  performed,  altliough 
it  }s  or  becomes  for  any  reason  impossible  of 
performance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  127-131;  Dec.  Dig.  { 
79.  •] 

2.  SPECinc  Pebpormance  (|  114»)  —  Soffi- 
ciENCT  or  Complaint. 

The  parties  hereto  entered  into  a  contract 
whereby  the  defendant  as  trustee  agreed  to  con- 
vey bis  interest  as  such  in  certain  land  situated 
in  this  state  to  the  plaintiff,  provided  a  license 


was  obtained  from  the  probate  conit  of  tiie  oonn- 

ty  of  Cumberland,  in  the  state  of  Maine,  au- 
thorizing him,  as  trustee,  so  to  conveythe  land 
on  the  terms  stated  in  the  contract.  This  Is  an 
action  for  specific  performance  of  the  contract, 
but  the  complaint  does  not  allege  performance 
of  the  condition.  Held,  that  the  complaint  does- 
apt  state  facts  constituting  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  305-368;  Dec.  Dig.  %. 
114,*] 

Api>cal  from  District  Court,  Hennq^in- 
County;    Horace  D.  Dickinson,  Judge. 

Action  by  M.  P.  Hobart  against  John  B. 
Kelioe,  as  trustee.  From  an  order  sustaiulne 
a  demurrer  to  the  complaint,  plaiutiff  ap- 
peals.   AtUrmed. 

Norton  &  Norton,  for  appellant  Ligfatner- 
&  Young,  for  respondent 

START,  0.  J.  The  plaintiff  and  the  de- 
fendant John  B.  Kehoe,  trustee,  on  August 
14,  1906,  at  Portland,  Me.,  entered  Into  a  con- 
tract In  writing,  the  subject-matter  of  whiclx 
was  the  land,  described  in  the  complaint 
herein,  situated  In  the  cotmty  of  Heiiuepln, 
In  this  state.  The  defendant  by  the  con- 
tract in  consideration  of  $100,  granted  to  the 
plaintiff  an  option  for  60  days  to  purohase- 
for  $3,500  all  the  right  title,  and  interest 
which  the  defendant  had,  as  trustee  for  the 
benefit  of  James  S.  Ames,  under  the  will  or 
Charlotte  R.  Shaw,  In  the  laud  described  in 
the  complaint,  "provided  license  is  obtained 
from  the  probate  court  for  the  county  or 
Cumberland,  state  of  Maine,  authorizing  me 
as  said  trustee  to  convey  the  above  described 
premises  to  said  Hobart  for  said  sum  of 
$3,500."  This  action  was  brought  in  the 
district  court  of  the  county  of  Hennepin  to- 
enforce  the  specific  performance  of  the  op- 
tion contract.  A  general  demurrer  to  the 
comidaint  was  Interposed  by  the  defendant 
and  the  trial  court  made  its  order  sustaining 
the  demurrer,  from  which  the  plaintiff  ap- 
pealed. 

The  complaint  so  far  aa  here  material,  al- 
leged the  facts  followiug:  Charlotte  K.  Shaw^ 
the  owner  of  the  land  In  question,  died  tes- 
tate In  the  county  of  Cumberland.  Me.,  on 
February  22,  1897.  She  gave  by  her  will  and 
codicil  thereto  an  individual  Interest  in  the 
land  to  trustees,  named  therein,  in  trust  for 
the  use  and  benefit  of  James  S.  Ames,  with 
direction  to  the  trustees  to  apply  the  Income 
thereof  and  so  much  of  the  principal  as  the 
trustees  might  in  their  discretion  deem  nec- 
essary for  his  support.  The  will  was  duly 
probated  and  allowed  by  the  probate  court 
of  the  county  of  Cumberland,  in  the  state 
of  Maine.  The  trustees  declined  to  acc^t 
the  trust  The  will  provided  that  in  such  » 
case  the  probate  Judge  of  Cumberland  coun- 
ty,- Me.,  should  appoint  a  trustee,  and  there- 
upon the  probate  court  in  and  for  such  coun- 
ty appointed  John  B.  Kehoe  as  trustee  under 
the  will,  who  accepted  and  qualified.    There- 
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after,  and  on  January  81, 1898,  the  will  was 
admitted  to  probate  and  allowed  in  tbe  pro- 
tkate  court  of  the  county  of  Hennepin,  Minn., 
and  that  court  on  April  5,  1900,  made  its 
decree  of  distribution,  and  tbereby  assigned 
tbe  land  to  tbe  defendant,  Kehoe,  as  trustee 
under  tbe  will.  Tbe  defendant  executed  tbe 
contract,  wblcb  is  a  part  of  tbe  complaint, 
as  stated.  Tbe  plalntiir,  wltbin  the  time 
limited  in  the  contract,  elected  to  purdbase 
the  land  in  accordance  with  tbe  terms  of  tbe 
contract,  so  notified  the  defendant,  tendered 
to  him  the  purchase  price,  and  demanded  a 
conveyance  of  tbe  land.  The  defendant  re- 
fused to  comply  with  tbe  demand. 

The  complaint  contatos  no  allegations  to 
tbe  effect  that  tbe  trustee  has  been  licensed 
or  authorized  to  convey  the  land  b>  the  pro- 
bate court  of  the  county  of  Cumberland, 
or  tbat  tbe  obtaining  of  such  license  or  au- 
thority has  been  rendered  impossible  by  any 
act  or  n^lect  of  the  defendant  The  reasons 
urged  by  tbe  defendant  why  the  complaint 
does  not  state  facts  constituting  a  cause  of 
action  are  to  the  effect  that  it  does  not  show 
that  the  defendant  was  ever  legally  appoint- 
ed trustee  under  the  will,  or  the  happening 
of  tbe  contingency,  the  obtaining  of  license 
and  authority  to  make  tbe  sale,  which  was 
made  a  condition  precedent  to  the  obligation 
of  tlie  defendant  to  conyey  tbe  land.  We 
consider  only  the  last  objection.  It  may  be 
conceded,  as  the  plaintiff  claims,  tbat  the 
prottate  court  of  the  county  of  Cumberland, 
Me.,  could  not  authorize,  by  license  or  other- 
wise, the  defendant  to  convey,  in  bla  discre- 
tion, land  in  Minnesota.  It  does  not,  how- 
ever, follow  from  this  concession  that  tbe 
condition  Is  to  be  construed  as  expres»iug 
the  intention  of  the  parties  that,  in  cose  a 
license  to  convey  was  not  necessary  as  a  mat- 
ter of  law,  the  condition  should  be  consid- 
ered as  surplusage,  as  the  plaintiff  seems  to 
'claim.  The  proviso  In  question  was  a  con- 
,  dltlon  precedent,  for  by  its  express  terms  it 
'  called  for  the  performance  of  the  act  therein 
named  before  the  obligation  to  convey  the 
land  should  become  absolute.  It  can  make 
no  difference  in  this  case  whether  tbe  stipu- 
lated condition  Is  essential  or  not,  or  whether 
It  is  material,  for  the  defendant  was  under 
no  obligations  to  enter  Into  any  contract  with 
tbe  plaintiff,  and  be  bad  a  right  to  name  the 
conditions  upon  which  he  would  do  so.  A 
right  or  interest  in  land  which  depends  upon 
a  condition  precedent  does  not  vest  until  or 
unless  the  condition  Is  performed,  although 
it  is  or  becomes,  for  any  reason,  impossible 
of  performance.  4  Kent's  Com.  125;  2  Red- 
field  on  Wills,  664;  2  Devlin  on  Deeds,  3 
9G4. 

Tbe  complaint  in  this  case  wholly  fails  to 
allege  the  performance  of  tbe  condition  pre- 
cedent upon  which  the  defendant  agreed  to 
convey  the  land ;  therefore  it  does  not  state 
facts  constituting  a  cause  of  action.    Wilson 


V.  Clarke,  20  Minn.  887  (Gil.  818):    Root  t. 
Childs,  68  Minn.  142,  70  N.  W.  1U87;   Brlggs 
V.  Uutberford,  94  Minn.  23,  101  N.  W.  934. 
Order  aflirmed. 


FRISK  T.  CANNON  &  BALCOMB  et  aL 

SAME  V.  BALCOME. 

(Supreme  Court  of  Minnesota,   ^pril  22,  1910.) 

(SvtMnu  by  the  Court.) 

PHTBICIANS    and    SdROEONS    (I    15*)— iNJUBT 

TO  Plaintiff— Neglioencb— Evidence. 
Plaintiff  was  placed  by  one  of  defendant 
physicians  on  an  insulated  platform,  a  conical 
cap  was  put  above  and  in  front  of  her  head,  and 
electricity  was  caused  to  be  discharged  by  a 
static  machine  through  tbe  cap  upon  plaintifTs 
head.  Defendant  left  the  room.  No  attendant 
was  present.  Plaintiff's  head  was  seriously 
burned.  It  is  held  that  actionable  negligence  on 
part  of  defendant  was  shown. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Suri^ons,  Dec  Dig.  {  15.*] 

Jaggard,  J.,  dissenting. 

Appeal  from  District  Court,  Ramsey  (boun- 
ty; Grier  M.  Orr,  Judge. 

Action  by  Hulda  E.  Frisk  against  Charles 
M.  Cannon  and  F.  B.  Balcome.  Verdict  for 
plaintiff  as  against  defendant  Balcome,  and 
in  favor  of  defendant  Cannon.  From  tbe 
judgment,  defendant  Balcome  appeals;  and 
from  tbe  order  dismissing  the  action  as  to 
defendant  Cannon,  plaintiff  appeals.  Order 
and  Judgment  affirmed.  / 

Richard  &  Coe,  for  appellant  Frisk.  O.  D. 
&  R.  D.  O'Brien,  for  appellant  Balcomf*. 

PER  CURIAM.  Plaintiff  and  appellnnt 
chargred  tbe  defendants  and  respondents,  as 
partners  engaged  In  the  practice  of  medicine, 
with  having  negligently  treated  plaintiff  with 
static  electricity,  to  her  Injury.  It  was  al- 
leged: Plaintiff  was  placed  on  an  insulated 
platform  connected  with  tbe  electrical  ma- 
chine. Above  and  in  front  of  her  head  was 
put  a  conical  cap,  In  a  position  subsequently 
described  In  detail.  Static  electricity  was 
caused  to  be  discharged  from  the  machine, 
through  the  cap,  in,  upon,  and  through  i)lnln- 
tlff.  Defendant  then  left  tbe  room.  No  at- 
tendant w^  present  After  the  lapse  of 
eight  or  ten  minutes,  plaintiff  screamed.  De- 
fendant Immediately  entered  the  room,  and 
discovered  that  her  head  was  smoking. 
Through  the  negligence  of  defendant  a  l-tr^e 
portion  of  tbe  top  and  sides  of  plaintiff's 
bead  was  seriously  burned,  whereby  she  was 
damaged  in  tbe  sum  of  $5,000.  Defendant 
admitted  the  fact  of  burning,  but  denied  neg- 
ligence. The  case  was  tried  to  a  Jury,  which 
returned  a  verdict  of  $1,200  for  plaintiff. 
This  appeal  was  taken  from  Judgment  en- 
tered against  defendant  Balcome. 

Plaintiff  made  out  a  prima  fncle  cns^e  of 
negligence.  PlaintifTs  only  expert  testified 
that,  if  tbe  cap  were  brought  close  to  the 
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head  and  th^re  was  volume  enough,  there 
would  be  a  continuous  spark  and  harm  would 
result.  His  testimony  to  the  effect  that  the 
distance  the  cap  was  placed  from  plaintiff's 
head  would  determine  whether  a  bum  was 
likely  to  occur,  together  with  the  testimony 
of  plaintiff  that  it  was  not  adjusted  as  on 
former  occasions,  and  also  the  conduct  of  de- 
fendant In  leaving  the  plaintiff  in  the  room 
unattended,  while  the  machine  was  working, 
for  the  space  of  ten  minutes,  during  which 
time  the  burn  occurred  in  connection  with 
the  other  evidence  in  the  case,  was  sufficient 
to  take  the  question  of  defendant's  negli- 
gence to  the  Jury. 

The  trial  court  was  justified  in  concluding 
that  defendants  were  not  partners,  and  that 
defendant  Cannon  was  not  liable  for  the 
negligence  of  defendant  Balcome. 

Order  and  Judgment  affirmed. 

O'BRIEN,  J.,  took  no  part 

JAGGARD,  J.  I  respectfully  dissent.  The 
evidence  in  my  opinion  rebuts  the  Inference 
of  negligence,  to  which  it  may  be  conceded 
the  circumstances  gave  rise.  It  appears  that 
this  plaintiff  bad  been  subjected  to  the  same 
treatment  by  the  same  machine  on  seven  or 
eight  previous  occasions  without  harm.  De- 
fendant called  a  number  of  well-known  ex- 
perts of  the  highest  character.  The  effect  of 
their  testimony  is:  The  amperage  or  the 
quantity  of  electricity  generated  by  the  ma- 
chine in  question  is  Infinitesimal.  It  fig- 
ures at  some  one-millionth  of  an  ampere; 
but  the  electromotive  force  Is  large.  The  ef- 
fect resembles  shooting  a  piece  of  eider  down 
from  a  gun.  There  1»  great  force,  but  the 
missile  is  so  slight  In  character  that  it  can 
do  no  harm.  No  case  has  ever  been  known 
of  injury  to  a  person  by  a  static  machine, 
nor  Is  one  known  in  the  literature  of  the 
profession.  The  occurrence  was  "unique  in 
experience,"  "a  perfect  mystery,  contrary  to 
all  laws  of  physics."  It  could  not  be  account- 
ed for  by  any  action  of  the  static  machine. 
A  physician  who  had  been  using  one  in  bis 
practice  dally  since  1885,  and  had  given  per- 
haps 100,000  treatments,  gave  similar  testi- 
mony. Another  physician  with  17  years'  ex- 
perience in  the  use  of  the  machine  testified 
that  he  knew  of  nothing  which  could  have 
produced  this  injury  by  this  machine,  and  he 
knew  of  nothing  which  could  have  prevented 
It  The  testimony  of  the  physicians  was  co- 
gent evidence  of  its  veracity  and  of  their  com- 
petency. 

Certain  experiments  were  performed  by 
defendant  after  the  accident  If  it  be  con- 
ceded that  this  subsequent  knowledge  of 
science,  as  distinguished  from  the  mere  ap- 
plication of  familiar  forces  to  ordinary  sub- 
stances, was  admissible  in  evidence — compare 
Staloch  V.  Holm,  100  Minn.  276,  111  N.  W. 
264,  9  L.  R.  A.  (N.  S.)  712,  with  Gloekner  v. 
Manufacturing  Co.  (Oct  term,  1900)  122  M. 


W.  465— the  experiments  were  not  significant 
in  this  case.  The  way  in  which  the  conical 
cap,  described  as  an  Inverted  croMm  or  sun- 
flower, was  placed  near  plalntifTs  head,  the 
one  suggested  explanation  of  how  the  acci- 
dent happened,  is  not  shown  to  have  been  its 
cause.  According  to  plaintiff,  that  cap  was 
placed  within  two  or  three  inches  from  her 
head,  instead  of  six  or  eight  inches  away,  as 
at  other  times.  The  decrease  In  distance 
tended  to  increase  the  strength  of  the  cur- 
rent communicated  to  the  patient's  head; 
but  it  had  never  been  known  to  produce  the 
effect  here  complained  of  before  the  accident 
It  was  shown  by  uncontradicted  and  un- 
impeached  testimony  that  the  force  of  the 
charge  or  amount  of  electricity  used  or 
turned  on  plaintiff  in  Its  usual  operation 
would  have  been  absolutely  harmless,  how- 
ever the  cap  had  been  adjusted;  that  if  the 
cap  had  been  placed  Immediately  on  top  of  her 
head,  it  might  have  produced  unpleasant  sen- 
sations, but  according  to  all  known  experi- 
ence would  not  have  injured  the  plaintiff. 
"Good  practice  requires  that  it  should  Just 
clear  the  head;  that  is  all."  The  patient 
could  perceive  the  cone  In  front  of  her,  so 
that,  If  there  had  been  a  spark,  she  would 
have  seen  it  but  did  not  see  it  It  is  to  be 
noted  that  it  was  the  back  of  her  head  which 
was  burned.  Moreover,  It  Is  the  universal 
experience  that  there  might  have  been  a 
spark  without  possible  harm.  When  an  in- 
dividual passes  over  a  carpet  s  spark  is 
often  generated,  which  would,  for  instance, 
light  gas,  without  any  possible  harm  to  the 
Individual. 

The  absence  of  any  assistant  in  the  room 
with  plaintiff  is  not  shown  to  hare  been 
a  material  factor.  How  such  person,  if  pres- 
ent could  have  prevented  the  harm,  does  not 
appear.  If  he  had,  for  example,  turned  off 
the  electricity  which  operated  the  machine,  its 
wheels  would  have  revolved  for  some  time 
from  momentum.  Nor  has  it  been  suggested 
how  any  interposition  could  have  been  effect- 
ive to  have  stopped  the  passage  of  the  cur- 
rent which  plaintiff  said  took  more  time 
than  a  second,  but  which  must  have  been 
practically  Instantaneous.  It  appears  that 
the  presence  of  a  physician  or  an  assist- 
ant was  not  required  by  good  medical  prac- 
tice, nor  that  there  was  any  reasonable  an- 
ticipation of  harm  which  suggested  It 
Neither  the  facts  In  the  record  nor  any  con- 
jecture reasonably  founded  thereon  tends  to 
show  that  the  failure  of  the  physician  to  give 
plaintiff  any  directions  concerning  the  use  of 
the  machine,  or  to  be  present  In  person  or  by 
representative,  was  the  proximate  cause  of 
the  harm  complained  of. 

The  defendant  had  a  right  to  rely  on  the 
presumption  of  the  uniformity  of  the  opera- 
tion of  natural  forces.  He  was  not  bound  to 
anticipate  that  a  certain  exceptional  phe- 
nomenon, beyond  the  range  of  invariable  and 
extensive   experience,   would   happen.     The 
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courts  have,  indeed,  denied  responsibility  for 
damage  due  to  flood,  tempests,  or  to  light- 
ning, which  are  known  to  happen  frequently, 
and  of  wbich  certain  premonitary  indlca- 
tlons  are  common.  See  Baccelll  t.  Company, 
133  App.  Dlv.  449,  118  N.  Y.  Supp.  29.  This 
accident  was  like  a  flash  from  a  clear  sky. 
Wind,  it  is  known,  can  prove  destructive;  but 
coaW  the  proprietor  of  a  place  where  an 
electric  fan  is  used  be  reasonably  held  to  an- 
tlci|iate  that  the  breeze  It  generated  would 
inflict  injury?  It  is  true  defendant  was 
dealing  with  a  force  which  he  knew  In  many 
manifestations  is  dangerous;  but  in  this 
particular  form  in  numberless  instances  it 
had  proved  Innocuous.  According  to  the 
record  l)efore  us — and  we  are  controlled  by 
that — nothing  within  the  range  of  a  large 
and  familiar  experience  sugs^ested  even  the 
possibility  of  barm.  Defendant,  moreover, 
had  purchased  from  reputable  makers  a 
standard  machine,  which  at  the  time  of  the 
accident  was  in  perfect  order.  It  had  pre- 
viously been  operated  upon  this  plaintiff 
repeatedly  and  safely.  He  had  a  right  to 
rely  on  its  uniform  and  safe  operation. 
Jenbens  v.  St.  R.  R.  Co.,  105  Minn.  504,  117 
N.  W.  928,  20  L.  R.  A.  (N.  S.)  401. 

I  am  compelled  to  conclude  that  plaintiff 
Buffered  from  the  results  of  a  physical  force 
partially  Icnown  and  in  some  measure  un- 
known, whose  particular  potentiality  for 
harm  could  not  have  reasonably  been  fore- 
seen, and  for  which  defendant  was  not  re- 
Eponslble. 


LIBBRECHT  v.  CRANDALI,. 
^Supreme  Court  of  Minnesota.    April  22,  1910.) 

(Syllahut  hv  the  Court.) 

1.  mnnicipal  oobpobations  (j  706*)  — 
Stbeets— Use  as  Highway— Injuries  from 
Wkongfui-  Use — Collision  with  Automo- 
BiLB— Action— Neoligencb— Question    for 

JUBT. 

Defendant  was  driving  his  automobile  on 
one  of  the  principal  streets  of  Mankato,  follow- 
ing a  street  car,  at  the  rate  of  about  20  miles 
an  hour,  and  ran  into  and  severely  injured 
plaintiff,  as  he  stepped  from  the  car,  which  had 
stopped  at  the  street  crossing  to  permit  him  to 
alight.  Held,  that  the  evidence  of  defendant's 
negligence  presented  a  question  of  fact. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  700;*  Highways, 
Cent  Dig.  |  473.] 

2.  MuNiciFAi.  Corporations  (|  706*)  — 
Streets— USR  as  Highway— Injuries  from 
Wbonofoi,  Usb— Collision  with  Automo- 
BiLB— Action— CoNTBiBUTORT  Neoliqence 
—Question  fob  Jury. 

Though  plaintiff  did  not,  at  the  time  or  be- 
fore he  8tepp«d  to  the  street  from  the  car,  look 
in  the  direction  from  which  the  antomobile  was 
approaching,  be  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  The  question 
was  properly  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  706;*  Highways, 
Cent  Dig.  f  478.1 


Appeal  from  District  CSourt,  Blue  Earth 
County;  A.  R.  Pfau,  Judge. 

Action  by  William  Laebre<At  against  Wil- 
liam R.  Crandall.  Judgment  for  plalntUT, 
and  defendant  appeals.    AfBrmed. 

A.  R.  Pfau,  Jr.,  W.  A.  Plymat,  and  C.  J. 
Laurlsch,  for  appellant.  Chris  Carlson  and 
Dunn  &  Carlson,  for  respondent. 

BROWN,  J.  This  action  was  brought  to 
recover  for  personal  injuries  alleged  to  have 
been  received  by  plaintiff  by  reason  of  the 
negligence  of  defendant  in  the  operation  of 
his  automobile.  PlaintlGT  had  a  verdict.  De- 
fendant moved  for  judgment  notwithstanding 
the  same,  which  was  denied.  Judgment  was 
thereafter  entered  for  plaintiff  upon  the  ver- 
dict, and  defendant  appealed. 

Defendant  contends  that  the  evidence  is 
Insufficient  to  sustain  the  allegation  of  negli- 
gence relied  upon  by  plaintiff ;  that  the  evi- 
dence is  conclusive  of  plaintiff's  contributory 
negligence;  and  that,  therefore,  defendant's 
motion  for  Judgment  notwithstanding  the  ver-f 
diet  should  have  been  granted.  This  presents 
the  only  question  in  the  case,  and  we  are  un- 
able to  adopt  the  view  of  defendant.  It  ap- 
pears that  plaintiff  Iiad  taken  passage  on  one 
of  the  street  cars  operated  on  the  principal 
street  of  Mankato,  and  as  it  approached 
Spring  street,  the  point  at  which  be  Intend- 
ed to  leave  the  car,  he  signaled  for  it  to  stop. 
The  car  came  to  a  stop  at  the  usual  place, 
and  plaintiff  alighted.  As  he  did  so,  and  be- 
fore he  bad  fully  landed  in  the  street,  with 
one  foot  on  the  ground  and  the  other  on  the 
car  step,  be  was  struck  by  defendant's  auto- 
mobile, which  was  following  the  car  and 
driven  recklessly  at  the  rate  of  about  20  miles 
an  hour,  and  severely  injured.  The  accident 
occurred  at  9  o'clock  at  night  on  June  16tb, 
and  the  evidence  supports  plaintiff's  conten- 
tion— at  least,  it  was  sufflcient  to  take  the 
case  to  the  Jury — that  defendant  was  opera- 
ting his  automobile  recklessly,  at  a  rate  of 
speed  prohibited  by  the  city  ordinance,  and 
wholly  unmindful  of  the  rights  of  pedestrians 
uiwn,  or  likely  to  be  upon,  the  streets.  This 
particular  street  was  one  of  the  main  thor- 
oughfares of  the  city,  and  much  frequented, 
and  the  claim  that  an  automobile  operator  is 
not  chargeable  with  negligence  in  driving  his 
car  thereon  at  a  rate  of  20  miles  an  hour,  ei- 
ther in  the  night  or  day  time,  finds  no  sub- 
stantial support  In  the  law  of  negligence.  In 
the  case  at  bar,  defendant  knew  that  the 
street  car  was  preceding  him,  and  be  was 
bound  to  take  notice  of  the  fact  that  pas- 
sengers thereon  would  be  likely  to  leave  the 
car  at  intersecting  street  crossings,  and  It 
was  an  act  of  extreme  recklessness  to  ap- 
proach it  in  the  manner  stated,  the  moment 
it  stopped  to  permit  passengers  to.  alight 
There  can  be  no  question  of  the  right  of  au- 
tomobile owners  to  occupy  and  use  the  public 
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streets  of  cltiea,  or  highways  in  the  rural 
districts;  yet  they  have  no  exclusive  right, 
and  are  under  legal  obligation  to  operate 
their  machines  in  a  mauuer  commensurate 
with  the  dangers  incident  thereto,  and  with 
a  due  regard  to  the  rights  and  sofpty  of  the 
general  public.  We  And  no  difficulty,  on  the 
evidence,  in  supporting  the  verdict  of  the  Jury 
In  this  respect  Arseueau  v.  Sweet,  IOC  Minn. 
257,  119  N.  Vr.  46;  Brewster  v.  Earlier,  129 
App.  Dlv.  724,  113  N.  T.  Supp.  1026. 

Nor  was  plaintHTs  contributory  negligence 
shown  as  a  matter  of  law.  While  it  is  true 
that  he  did  not,  as  he  stepped  from  the  car, 
look  in  the  direction  from  which  the  auto- 
mobile was  approaching,  following  the  car, 
this  alone  is  not  sufficient  to  charge  him,  as 
a  matter  of  law,  with  contributory  negligence. 
His  attention  at  the  moment  was  directed 
toward  alighting  from  the  car  In  safety,  and 
he  was  not  required  to  anticipate  the  negli- 
gence of  defendant  In  driving  his  automobile 
at  a  reckless  rate  of  speed  upon  him.  Uudbe- 
jem  T.  Hastings,  38  Minn.  485,  38  N.  W.  488; 
Stallman  v.  Shea,  99  Minn.  422,  109  N.  W. 
824 ;  Arseneau  t.  Sweet,  supra ;  Gerhard  v. 
Ford  Motor  Co.,  155  Mich.  618,  119  N.  W.  904, 
20  U  R.  A.  (N.  8.)  232,  and  cases  cited  in 
note.  The  qnestion  was  properly  submitted  to 
the  jury. 

Judgment  affirmed. 


STATB  ex  rel.  LABSON  v.  SCOTT,  County 

Auditor. 
(Supreme  Court  of  Minnesota.    April  22,  1910.) 

(8]/llahus  hy  the  Court.) 

1.  Elections  (§  120*)  —  Nominations  —  Pbi- 
KART  Elections. 

Former  decisions,  holding  that  the  statutes 
of  this  state  providing  for  primary  elections  are 
valid,  as  regulating  nominations  of  candidates 
by  political  parties,  adhered  to. 

(EM.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  120.*] 

2.  Statutes  (|  93*)  — Pbimabt  Elections  — 
Nominations— CLABSiricATON  of  Communi- 
ties. 

The  classification  of  communities  made  for 
such  purpose  is  within  the  discretion  of  the  Leg- 
islature. 

[E!d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  102 ;   Dec.  Dig.  §  93.*] 

3.  Elections  (|  120*)— Primary  Elections- 
Affidavit  OF  Oahoidatb — Constitutional 
Law. 

The  affidavit  required  of  the  candidate  is 
sufficient,  if  it  shows  his  residence  is  such  as  to 
render  him  eligible  to  the  office  he  seeks. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  12&*J 

Appeal  from  District  Court,  Hennepin 
County;  Andrew  Holt,  Judge. 

Application  by  the  State,  on  the  relation  of 
Jalmer  M.  Larson,  tor  writ  of  mandamus  to 
Hugh  R.  Scott,  Auditor  of  Hennepin  County. 
From  an  order  denying  the  writ,  relator  ap- 
peals.   Affirmed. 


Carl  Strover  and  F.  J.  Gelst,  for  appd- 
lant.  Al.  J.  Smith.  Co.  Atty.,  and  Elmer  W. 
Gray,  for  respondent 

O'BRIEN.  J.  The  Public  Ownership  party 
of  the  Hfth  congressional  district  of  Minne- 
sota, coextensive  with  Hennepiu  county,  on 
November  15,  IDOO.  by  a  delegnte  corvontion 
selected  David  Morgan,  a  resident  of  Ramsey 
county,  Minn.,  as  its  candidate  for  represen- 
tative in  CongreFS.  to  be  voted  for  at  the 
general  election  in  1910.  A  duly  verltied  cet- 
tiflcate  of  suah  nomination  was  delivered  for 
filing,  without  tender  of  the  tiling  fee,  w'.ilch 
certificate  the  respondent,  the  auditor  of  Hen- 
nepin county,  refused  to  receive.  Viils  pro- 
ceeding in  mandamus  was  thereupon  insti- 
tuted, and  Judgment  in  favor  of  the  resijon- 
dent  entered  upon  the  pleadings.  Uiwn  tbls 
appeal  the  appellant  claims  that  the  laws  of 
tbls  state  regulating  primary  elections  and 
providing  requirements  for  placing  upon  the 
official  ballot  the  names  to  he  voted  for  at  a 
general  election  are  in  conflict  with  the  Con- 
stitution of  tlila  state,  and  with  tlie  feileral 
Constitution  as  well,  and  that  the  candidate, 
having  l)een  nominated  by  a  duly  calle;i  con- 
vention of  the  party.  Is  entitled  to  have  bis 
name  placed  upon  the  official  ballot  at  the 
next  election. 

1.  The  statutes  of  this  state  providing  for 
primary  elections  and  the  nominations  of  can- 
didates for  office  have  been  by  the  former 
decisions  of  this  court  construed  as  regula- 
tions of  political  parties  and  of  nomiiuitions 
for  office,  and  that  In  no  manner  do  they 
attempt  to  abridge  the  right  of  the  individual 
to  be  a  candidate,  or  to  vote  as  he  may  see 
fit,  and  that  the  filing  fee  required  by  a  can- 
didate before  his  name  is  placed  upon  the  offi- 
cial ballot  is  reasonable  regulation,  and  not 
an  abridgment  of  the  citizen's  rights.  State 
V.  Jensen,  86  Minn.  19,  89  N.  W.  1120;  David- 
son V.  Hanson.  87  Minn.  211,  91  N.  W.  1124, 
92  N.  W.  93;  State  v.  Johnson,  87  Minn.  221, 
91  N.  W.  604,  840;  State  v.  Moore,  87  Minn. 
308,  92  N.  W.  4,  59  U  R.  A.  447,  94  Am.  St 
Rep.  702;  State  v.  Scott  87  Mtan.  313,  91  N. 
W.  1101;  Lind  t.  Scott,  87  Minn.  316,  92  N. 
W.  96;  State  v.  Scott,  99  Minn.  143,  108  N. 
W.  828.  On  this  appeal  we  are  asked  to  over- 
rule those  cases;  but,  in  spite  of  the  able 
presentation  of  appellant's  claims,  we  adhere 
to  the  former  decisions  of  this  court 

2.  It  is  argued  that  the  statute  is  invalid 
because  of  the  classification  of  communities 
to  which  it  applies.  We  think  the  classifica- 
tion is  entirely  within  the  discretion  of  the 
Legislature;  it  being  apparent  that  the  sub- 
ject of  law  Is  one  in  w^hlch  the  density  of 
lx>puiation  in  a  given  district  Is  an  Important 
consideration  and  bears  a  direct  relation  to 
the  subject  of  the  legislation.  State  v. 
Brown,  97  Minn.  402,  106  N.  W.  477,  6  L.  R. 
A.  (N.  S.)  327;  Hjelm  v.  Pattei-son,  105  Minn. 
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256.  117  M.  W.  610,  127  Am.  St  Rep.  560; 
T»wiy  ▼.  Scott,  124  N.  W.  635. 

3.  It  la  furthCT  argued  that  section  184, 
Rev.  Laws  1905,  conflicts  with  the  fedwal 
'CoDstltntion,  specifying  tbe  qualiflcations  of 
members  of  Congress,  In  this:  That  a  citi- 
zen la  eligible  to  election  to  the  national 
House  of  Representatives  from  any  district 
In  the  Bta-te  of  which  be  is  a  resident,  while 
section  184  requires  of  the  candidate  that  he 
make  an  afBdavit  ••*  •  *  that  be  is  a 
qualified  voter  in  the  subdiyision  where  he 
^«k8  Che  nomination.  •  •  •••  Mr.  Mor- 
gan, It  Is  alleged,  although  a  resident  of  Ram- 
sey county,  is  eligible  to  election  as  such  rep- 
TCBentatlve  of  the  Fifth  congressional  district, 
whicb  is  entirely  contained  within  the  limits 
of  tbe  county  of  Hennepin,  and  he  cannot 
comply  with  the  statute,  as  he  cannot  affirm 
be  la  a  resident  of  the  subdivision  in  which 
lie  bad  been  nominated.  As  we  construe  the 
statute.  It  requires  the  candidate  in  his  a£a- 
darlt  to  state  only  the  facts  which  show  that 
be  la  eligible,  and  that  in  the  present  case  a 
atatement  of  Mr.  Morgan's  actual  residence 
would  be  a  fnll  ccnnpliance  with  its  require- 
ments. 

Judgment  affirmed. 


UESERKNECHT  et  al.  v.  GREAT  NORTH- 
ERN RAILWAY  CO. 
<<Supieme  Conrt  of  Minnesota.    April  22,  1910.) 

(Bttlaiiu  hy  «fc«  Court.) 
■STiptJi.ATioNS  (8  13*)— Settino  Aside— Dis- 

CBETION  or  COUBT. 

The  motion  to  set  aside  a  stipulation  made 
between  counsel  that  a  particular  action  shall 
abide  the  result  in  the  one  on  trial  is  addressed 
to  the  discretion  of  the  trial  court.  No  abuse 
of  discretion  appearing  in  this  case,  the  order 
vacating  the  stipulation  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Ont.  Dig.  i  73;   Dec.  Dig.  {  13.*] 

Appeal  from  District  Court,  Polk  County; 
'William  Watts,  Judge. 

Action  by  B.  F.  Lleberknecbt  and  others 
against  the  Great  Northern  Railway  Com- 
pany. From  an  order  setting  aside  a  stip- 
ulation of  counsel,  defendant  appeals.  Af- 
firmed. 

M.  L.  COnntryman,  J.  W.  Mason,  and  3.  H. 
Maybnry,  for  appellant  W.  E.  Rowe  and 
Chaa.  Loring,.  for  respondents. 

BROWN,  J.  Several  actions  by  different 
plaintiffs  against  the  Great  Northern  Rail- 
way Company  were  pending  and  upon  the 
calendar  for  trial  at  the  June,  1906,  gener- 
al term  of  the  Polk  county  district  court 
Each  action  was  bronght  to  recover  damages 
against  the  railway  company  for  injuries  to 
the  lands  of  plaintiffs,  caused,  as  they  alleg- 
ed, by  the  wrongful  construction  of  certain 
ditches  along  the  railroad  right  of  way,  by 
reason  of  whlcb  large  quantities  of  surface 
water  were  cast  npon  their  lands.    Each  ac- 


tion involved  the  same  alleged  negligent  nets. 
One  of  the  actions,  that  of  Block  v.  Great 
Northern  Ry.  Co.,  was  called  for  triitl.  and, 
after  a  Jury  had  been  secured  and  some  evi- 
dence taken,  the  counsel  engaged  in  the  trial, 
being  also  the  attorneys  of  record  in  all  the 
other  actions,  ratered  into  a  stipulation,  oral- 
ly dictated  by  counsel  for  defendant,  and  re- 
corded in  the  minutes  of  the  trial  by  the  court 
reporter,  the  effect  of  which,  prt^arly  con- 
strued, was  that  the  final  Judgment  In  the 
case  on  trial  should  control  all  the  other 
actions.  So  that.  If  final  Judgment  !>hould 
be  awarded  defendant  In  the  Block  caf^e.  It 
should  be  entitled  to  Judgment  In  all  the  oth- 
er actions.  A  verdict  was  rendered  for  plain- 
tiff on  that  trial,  but  on  appeal  to  this  court 
a  new  trial  was  granted.  101  Minn.  18.^  112 
N.  W.  66.  The  action  was  again  tried  Iii  the 
court  below  at  the  Decen>ber,  1007,  general 
term,  resulting  io  a  verdict  for  defendant 
PlalntlfTs  motion  for  a  new  trial  was  denied, 
and  the  order  denying  It  was  afdrnied  In 
this  court  in  December,  1008.  106  Minn.  285, 
118  N.  W.  1019.  No  proceedings  were  taken 
in  the  other  actions,  pending  the  flnnl  deter- 
mination of  the  Block  case.  They  all  remain- 
ed upon  the  calendar  of  the  district  court 
from  term  to  term,  awaiting  the  result  of 
that  case.  They  were  so  upon  the  calendar 
at  the  June,  1909,  general  term,  which  was 
five  or  six  months  after  the  decision  of  this 
court  finally  ending  the  Block  case.  At  that 
time,  defendant  upon  the  stipulation  refer- 
red to,  moved  the  court  for  Judgment  in  the 
other  actions,  and  the  plaintiffs  in  each  made 
a  counter  motion  that  the  stipulation  be  va- 
cated and  set  aside,  on  the  ground  that  as 
recorded  by  the  reporter,  it  went  beyqjid  the 
purpose  and  intent  of  counsel  for  plaintiffs 
and  was  unauthorized.  Counsel  for  plain- 
tiffs insist  that'  the  only  purpose'  of  entering 
Into  the  stipulation  was  to  avoid  taking  ex- 
pert testimony  upon  each  trial,  and  that  the 
understanding  was  to  the  effect  that  such 
evidence  might  be  used  on  the  subsequent 
trials.  After  hearirg  the  parties,  and  con- 
sidering the  aflldavits  in  support  of  and  in 
opposition  to  the  relief  sought,  the  court  made 
an  order  setting  the  stipulation  aside,  and  de- 
fendant appealed. 

Stipulations  of  counsel  made  during  the 
progress  of  a  trial  often  tend  to  shorten  liti- 
gation and  lessen  the  labors  of  both  parties 
as  well  as  the  court,  and  should  be  enforced 
when  freely  and  understandingly  entered  in- 
to. They  should  not  be  set  aside  at  the  in- 
stance of  either  party,  when  an  undue  ad- 
vantage would  result  in  favor  of  the  party 
seeking  the  relief.  But  in  all  cases  of  fraud 
or  mistake,  they  may,  in  the  discretion  of 
the  court,  be  set  aside,  and  the  discretion  in 
the  interests  of  Justice  may  be  liberally  ex- 
ercised where  both  parties  will  be  placed  in 
the  position  they  were  in  before  the  stipula- 
tion was  made ;  no  substantial  advantage  or 
disadvantage  resulting  to  either.    Of  course. 
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this  rale  does  not  apply  wliere  the  stipula- 
tion partakes  of  the  nature  of  a  contract,  in 
which  ease  the  court  can  exercise  no  discre- 
tion in  the  matter  whaterer,  except  perhaps 
to  relieve  from  fraud  clearly  shown.  Stip- 
ulations of  the  effect  of  that  In  the  case  at 
bar,  namely,  that  the  result  In  a  particular 
case  shall  control  another  action  Involving 
the  same  questions,  are  often  entered  Into, 
but  are  in  no  sense  contracts,  and  In  proper 
cases  relief  may  be  granted  In  tiie  discretion 
of  the  court.  20  PI.  &  Pr.  670;  Eldam  v. 
Flnnegan,  48  Minn.  53,  50  N.  W.  933,  16  L.  R. 
A.  607.  We  discover  no  sufficient  reason  for 
characterizing  the  order  in  the  case  at  bar 
as  an  abuse  of  discretion.  The  stipulation 
was  not  in  writing,  but  was  orally  dictated 
to  the  court  reporter  by  counsel  for  defend- 
ant, and,  though  clear  in  "its  language,  there 
is  a  square  conflict  In  the  affidavits  whether 
plaintiffs'  counsel  Intended  to  go  so  far  aa 
expressed  by  its  language.  It  was  entered 
into  in  open  court  before  the  Judge  who  sub- 
sequently set  it  aside,  and  he  was  in  better 
position  to  determine  the  merits  of  the  pres- 
ent controversy  between  counsel.  No  sub- 
stantial prejudice  results  to  defendant,  for 
It  is  left  in  the  same  position  it  was  in  be- 
fore the  stipulation  was  entered  into.  The 
actions  must  go  to  trial  on  their  merits.  Nor 
was  there  any  unreasonable  delay  on  the  part 
of  plaintiffs  in  making  the  aw>llcatlon.  The 
Block  action  was  evidently  used  as  a  teat 
case;  all  questions  of  law  therein  involved 
being  also  Involved  in  the  other  actions. 
There  was  no  reason,  therefore,  why  the 
plaintiffs  should  bring  the  other  actions  to 
trial  pending  the  settlement  of  the  law  of 
the  case.  They  remained  upon  the  calendar 
of  the  trial  court  during  the  Journey  of  the 
Block  case  through  the  courts.  That  action 
was  not  finally  determined  until  some  time 
in  January,  1909,  and  the  application  to  have 
the  stipulation  set  aside  was  made  at  the  fol- 
lowing June  term  of  the  district  court,  and 
concurrently  with  defendant's  application  for 
Judgment  There  was  at  most  a  delay  of  only 
about  five  months,  and  this  clearly  was  not 
unreasonable. 

Discovering,  therefore,  from  the  record  no 
reason  for  declaring  an  abuse  of  discretion, 
the  order  appealed  from  must  be  affirmed. 
Barry  v.  Insurance  Co.,  53  N.  T.  536 ;  Porter 
V.  Holt,  73  Tex.  447,  11  S.  W.  494;  4  Curr. 
L.  1555. 

Order  affirmed. 


OSSENKOP  ▼.  STATE.    (No.  16,138.) 
(Supreme  Court  of  Nebraska.     April  0,  1910.) 

(Syllalut  hy  the  Court.) 

1,  iNniCTMENT  AND  INFOBMATIOK  (g  34*)— IN- 
D0B8KMENT  OF  StATE'S  WITNESSES  —  PUB- 
P08E. 

In  reqdirInK  the  names  of  the  state's  wit- 
nesses to  be  indorsed  on  an  information  char- 


ging a  criminal  oifcnse,  the  main  purpose  of  th« 
law  is  to  give  accused  notice  of  the  identity  of 
the  witnesses  who  are  to  testify  against  him. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  141;    Dec.  Dig. 

2.  Criminal  Law  (J  628*)— Evidence— Com- 
petency—State  WITNESSES  Not  Indobsed 
ON  Infobuation. 

In  a  criminal  prosecution,  rebuttal  testi- 
mony on  behalf  of  the  state  may  be  given  by 
witnesses  whose  names  were  not  indorsed  on 
the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1417 ;   Dec.  Dig.  {  62a*] 

3.  Cbiminal  Law  (§  590*)- TbiaI/— Postpokb- 
MENT— Grounds. 

Record  for  review  held  not  to  show  that 
the  trial  court  abused  its  discretion  in  refusing 
a  postponement,  sought  by  defendant  on  the 
ground  that  the  state  indorsed  names  of  addi- 
tional witnesses  on  the  information  against  him, 
where  the  last  indorsement  of  the  names  of 
witnesses  who  testified  in  chief  was  made  nine 
days  before  the  trial,  though  defendant's  mo- 
tion was  supported  by  an  affidavit  stating  that 
his  counsel  was  too  busy  in  the  trial  of  other 
cases  to  investigate  the  character  of  the  addi- 
tional witnesses. 

[E:d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1317 ;    Dec.  Dig.  {  590.*] 

4.  Cbiminai,  Law  (S  649*)  j-  Tbial  —  Post- 
ponement. 

After  the  state  had  made  its  case  in  chief 
in  a  criminal  prosecution,  an  order  postponing 
the  trial  until  four  of  defendant's  witnesses  were 
released  from  quarantine,  or  for  a  period  of 
21  days,  held  not  erroneous,  where  the  order 
was  made  on  motion  of  defendant  for  a  coiitinu- 
ance  until  the  next  term  of  court,  or  for  it  post- 
ponement until  the  release  of  the  quarantine ; 
there  being  nothing  in  the  record  to  show  that 
the  trial  was  resumed  when  the  quarantine 
was  in  force. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec  Dig.  |  649.*] 

5.  CanaNAL  Law  <S  608*)— Refdsai,  of  Coir- 

tinuance. 

An  order  overruling  a  motion  by  defend- 
ant for  a  continuance  in  a  criminal  case  will 
not  be  reversed  on  a  record  which  fails  to  show 
that  he  was  prejudiced  by  the  order,  or  that  in 
making  it  the  trial  court  abused  its  discretion. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  603.*] 

6.  Cbiuinal  Law  ({  1150*)— Writ  of  Ebbob 
— Review— Denial  of  Change  of  Venue. 

Where  there  has  been  no  abuse  of  discre- 
tion on  part  of  the  trial   court   in   denying  a 
change  of  venue,  its  ruling  will  not  be  distuTt)ed. 
[Ed.    Note. — For   other   cases,    see    Criminal 
Law.  Cent.  Dig.  {  3044;   Dec.  Dig.  |  1150.*] 

7.  Criminal  Law  (|  1171*)— Wbit  of  Ebbob— 
Review— Opening  Statement. 

In  the  opening  statement  of  counsel  for  the 
state  in  a  criminal  prosecution,  the  narration 
in  good  faith  of  facts  which  are  not  subsequent- 
ly proved,  or  which  are  inadmissible  under  the 
rules  of  evidence,  is  not  reversible  error,  where 
the  record  shows  defendant  is  in  no  wise  prej- 
udiced. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  8126,  3127;  Dec.  Dig.  I 
1171.*] 

S.  Cbiminal  Law  «|  854,  1174*)— Wbit  or 
Ebboe— Review— Conduct  of  Tbiai^-Sep- 
abation  of  Jubt. 

After  the  state  had  made  its  case  in  chief 
in  a  prosecution  for  murder  in  the  second  de- 
gree, an  order  permitting  the  jury,  upon  being 
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admoni^ed,  to  sepaiate  for  the  period  of  21 
days,  during  a  iMstponement  allowed  on  the 
KTODnd  that  foar  of  defendant's  witnesses  had 
been  quarantined  on  accoant  of  smallpox,  held 
not  an  abuse  of  discretion  or  reversible  error, 
where  the  record  failed  to  show  misconduct  on 
the  part  of  any  juror  or  prejudice  to  defendant. 
(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  M  854,  1174.*] 

9.  WiTNXSSES    (5    208*)— COMPETKNCT— CONn- 
OM:im/LL.  Coia(UNICA.TI0N8. 

The  purpose  of  section  388  of  the  Code,  in 
providing  that  a  physician  shall  not  be  allow- 
ed to  testify  to  confidential  communications,  is 
to  prevent  the  improper  disclosure  of  secrets  or 
facts  learned  by  means  of  the  confidential  rela- 
tion  between  physician  and  patient. 

[E^.    Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  i  20a»] 

10.  Witnesses    (§    211*)— Competency— Con- 
fidential Communications. 

Where  defendant  in  a  prosecution  for  mnr- 
der  employs  a  physician  to  examine  the  body 
of  his  victim  and  rejwrt  conditions,  the  physi- 
cian, by  reason  of  such  employment,  is  not  ex- 
cused from  testifying  to  the  results  of  his  in- 
vestigation, when  called  as  a  witness  on  behalf 
of  the  state. 

[ESd.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  211.*] 

11.  Homicide  (S  163*)— MnsDEa— Admissibil- 
ITT  OF  Evidence. 

Where  it  was  not  shown  In  a  prosecution 
for  murder  that  the  Tietim  of  the  homicide  had 
t)een  under  the  influence  of  liqnor,  there  was 
no  error  in  sustaining  an  objection  to  the  fol- 
lowing question  propounded  to  a  witness  for  de- 
fendant: "When  under  the  influence  of  liquor, 
what  was  his  disposition  as  to  being  quarrel- 
•Mne  or  otherwise?" 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  163.*] 

12.  Ckiminal  Law  <H  1169,  1170*)— Writ  of 
Ebrob— Review— RuriNOs  on  Evidence. 

In  reviewing  the  proceedings  in  a  criminal 
prosecution,  a  conviction  will  not  be  set  aside 
for  nonprejudicial  rulings  in  admitting  or  in 
rejecting  evidence. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tS  3137-3153;  Dec.  Dig.  {{ 
1169.  1170.*) 

13.  HoxiciDE  (I  286*)  —  MuBDBB  —  Instruc- 
tions. 

Instruction  relating  to  declarations  made 
by  defendant  after  an  assault  resulting  in  a 
homicide  held  not  erroneous. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  S  286.*] 

(Additional  ByHaiut  i]/  Editorial  Staff.) 

14.  Criminai,  Law  (S  1169*)- Writ  of  Error 
—  Harmless  Error  —  Admission  of  Evi- 
dence. 

In  a  murder  case,  where  accused  testified 
on  direct  examination  that  he  struck  decedent 
two  or  three  times  when  decedent  was  on  the 
ground,  the  admission  of  accused's  brother's  di- 
rections to  accused,  after  decedent  had  been 
knocked  down,  "Now  give  it  to  him !"  was  not 
prejudicial.      ^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (§  3137-3143;  Dec.  Dig.  { 
1169.*J 

Error  to  District  Oonrt,  Cass  County;  Trav- 
is, Judge. 

Fred  Osaenkop  was  convicted  of  man- 
■langbter,  on  a  charge  of  murder,  and  brings 
error.    AdSrmed. 


Matthew  Oerlag,  for  plaintifC  in  error.  W. 
T.  'Thompson,  Grant  6.  Martin,  and  Oeo.  W. 
Ayres,  for  the  State. 

ROSE,  J.  In  a  prosecution  by  the  state. 
In  the  district  court  of  Cass  county,  Fred 
Ossenkop,  defendant,  was  convicted  of  man- 
slaughter, and  sentenced  to  serve  a  term  of 
10  years  In  the  penitentiary.  As  plaintiff  io 
error  be  now  presents  for  review  the  record 
of  his  conviction. 

1.  The  first  ruling  challenged  as  erroneous 
permitted  the  county  attorney  to  indorse  on 
the  information  the  names  of  a  number  of 
witnesses  without  granting  a  continuance. 
The  Information  was  tiled  November  23,  1908, 
and  at  the  time  bore  the  names  of  19  witness- 
es for  the  state.  With  permission  of  the 
court  the  names  of  additional  witnesses  were 
indorsed  on  the  information  as  follows: 
January  19,  1909,  5;  January  25,  1909,  6; 
February  2,  1909,  3.  The  case  was  called  for 
trial  February  4,  1909.  Defendant  does  not 
seriously  complain  because  the  state  was 
permitted  to  indorse  on  the  Information  the 
names  of  the  additional  witnesses,  but  Insists 
the  time  to  Investigate  their  character  and 
their  knowledge  of  the  facts  was  wholly  in- 
sufficient He  contends,  further,  that  he  did 
not  have  time  enough  to  prepare  for  the  tri- 
al, or  to  meet  their  proofs  with  testimony  iu 
his  own  behalf,  and  that  his  sole  counsel 
was  too  busy  in  other  cases  to  make  the  nec- 
essary investigation  or  to  inquire  into  the 
antecedents  of  the  state's  witnesses.  The 
statute  requiring  names  of  witnesses  to  be 
Indorsed  on  the  Information  Is  as  follows: 
"All  informations  shall  be  filed  during  term. 
In  the  court  having  Jurisdiction  of  the  offense 
specified  therein,  by  the  prosecuting  attorney 
of  the  proper  county  as  informant;  he  shall 
subscribe  his  name  thereto,  and  Indorse  there- 
on the  names  of  the  witnesses  known  to  him 
at  the  time  of  filing  the  same;  and  at  such 
time  before  the  trial  of  any  case  as  the 
court  may,  by  rule  or  otherwise  prescribe, 
be  shall  endorse  thereon  the  names  of  such 
other  witnesses  as  shall  then  be  known  to 
him."    Cr.  Code,  i  579. 

In  the  manner  stated  in  this  law  defendant 
Is  entitled  to  know  the  names  of  the  witness- 
es who  are  to  testify  against  him,  and  the 
giving  of  this  information  is  the  main  pur- 
pose of  the  statute.  Reed  v.  State,  75  Neb. 
509,  106  N.  W.  649.  Of  course,  a  trial  court 
cannot  deprive  accused  of  the  benefit  of  this 
statutory  right  by  an  abuse  of  discretion 
which  prevents  a  reasonable  postponement  to 
enable  him  to  meet  material  testimony  of 
witnesses  whose  names  were  Indorsed  on 
the  information  Immediately  preceding  the 
trial.  Rauschkolb  v.  State,  46  Neb.  658,  65 
N.  W.  776.  In  the  present  case,  was  there 
an  abuse  of  discretion  In  refusing  to  grant  a 
continuance?  The  witnesses  whose  names 
were  Indorsed  on  the  information  February 
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2,  1939,  did  not  testify  when  the  state  was 
'  luaking  Its  case  In  chief,  nor  nutll  the  trial 
Imd  been  postponed  for  21  days.  Rebuttal 
testimony  on  behalf  of  the  state  may  be  glr- 
«n  by  witnesses  whose  names  were  not  In- 
dorsed on  the  Information.  Clements  ▼. 
State,  80  Neb.  313,  114  N.  W.  271.  Whether 
they  testified  In  rebuttal  Is  therefore  not  ma- 
terial to  this  Inquiry.  For  these  reasons 
the  Indorsement  of  three  names  two  days  be- 
fore the  time  set  for  trial  did  not  make  the 
order  denying  the  continuance  prejudicially 
erroneous.  It  appears  from  facts  already 
stated  that  after  the  indorsement  of  six 
names  January  25,  1909,  defendant  had  tmtU 
February  4,  1909,  for  investigation  and  prep- 
Aratlon.  It  is  not  affirmatively  shown  that 
the  time  was  too  short,  or  that  the  court  in 
refusing  to  grant  an  extension  or  to  post- 
pone the  trial  abused  its  discretion.  The 
skill  and  vigor  of  the  defense,  when  consid- 
ered with  the  entire  record,  refute  defend- 
ant's argument  on  this  point  That  counsel 
was  too  busy  in  other  cases  to  Investigate  the 
character  of  the  state's  witnesses  and  the  na- 
ture of  their  testimony,  under  the  circum- 
stances disclosed,  does  not  require  a  difTerent 
conclusion.     Dunn  v.  People,  109  111.  635. 

2.  Ck)mplaint  is  also  made  because  the  dis- 
trict court,  four  days  after  the  commence- 
ment of  the  trial,  refused  to  continue  the 
case  until  the  next  term  of  court  The  mo- 
tion for  the  continuance  was  based  on  the 
ground  that  four  of  defendant's  witnesses, 
on  account  of  smallpox,  were  quarantined  at 
the  time  by  the  State  Board  of  Health.  De- 
fendant's motion  was  in  the  alternative  form, 
and  contained  a  request  for  a  continuance 
until  the  next  term  of  court  or  for  a  post- 
ponement until  the  release  of  the  quarantine. 
The  court  denied  the  continuance  until  the 
next  term  of  court  but  formally  sustained 
the  motion  to  postpone  the  case  until  the  re- 
lease of  the  quarantine,  or  until  March  2, 
1909,  a  period  of  21  days.  This  order  was 
not  made,  however,  until  a  physician,  under 
authority  of  the  court  had  reported  the  ex- 
istence of  smallpox  and  expressed  the  opin- 
ion it  would  be  unsafe  to  release  the  quar- 
antine In  less  than  10  days.  The  record  does 
not  show  when  the  quarantine  was  released, 
but  does  show  that  the  trial  proceeded  at  the 
appointed  time,  and  that  tBree  of  the  quar- 
antined witnesses  testified  on  I>ehalf  of  de- 
fendant For  the  purpose  of  showing  error, 
it  will  not  be  presumed  tliat  the  court  forced 
defendant  into  the  trial  when  his  witnesses 
were  detained  by  quarantine,  or  proceeded 
when  the  quarantine  was  in  force.  Error 
must  afiirmntlvely  appear  on  the  face  of  the 
record.  Presumptions  are  in  favor  of  the 
regularity  of  judicial  proceedings.  The  post- 
ponement having  been  granted  In  substantial 
compliance  with  the  terras  of  the  motion 
made  by  defendant,  he  cannot  make  the  order 
the  basis  of  a  reversal  on  a  record  which 
.falls  to  show  tliat  the  trial  was  resumed  be- 


fore the  quarantine  was  released,  or  that 
there  was  reason  for  further  postponement. 

3.  In  response  to  a  subpoena  Wesley 
Knight  appeared  as  a  witness  for  defendant 
February  8,  1909,  but  did  not  testify.  Dur- 
ing the  intermission  he  went  to  Cuba,  and 
on  account  of  his  absence  defendant  asked 
for  a  continuance,  which  was  denied  March 
2,  1909.  This  ruling  is  also  assigned  as  er- 
ror. The  motion  was  supported  by  an  alfl- 
davit  In  which  defendant  undertook  to  state 
the  nature  of  the  testimony  Knight  would 
give,  if  present  It  does  not  appear  from 
the  affidavit  that  he  witnessed  the  homicide, 
or  that  he  was  present  at  the  time,  or  that 
he  Imew  any  fact  immediately  connected  with 
that  event.  The  facts  recited  in  the  affidavit 
relate  principally  to  the  friendly  relutions 
between  defendant  and  Byrnes,  the  victim 
of  the  homicide,  to  their  having  jointly  rent- 
ed a  hall  for  a  dance  at  Walton,  to  their 
never  having  quarreled,  and  to  the  reputa- 
tion of  defendant  as  a  peaceable  and  law- 
abiding  citizen.  As  to  these  matters  other 
witnesses  testified  on  behalf  of  defendant; 
and,  while  it  was  stated  in  the  affldnrit  that 
all  of  the  facts  mentioned  therein  could  only 
t>e  proved  1^  the  absent  witness.  Knight  the 
following  Is  the  only  enumerated  fact  ot 
which  defendant  ottered  no  proof  at  the 
trial:  "Bymea  was  a  man  of  ungovernable 
temper,  and  when  under  the  influence  of  liq- 
uor was  quite  quarrelsome."  The  record 
contains  no  proof  that  Byrnes  was  under  the 
Influence  of  liquor,  and  the  affidavit  does 
not  state  that  Knight  alone  could  testify 
Byrnes  had  an  ungovernable  temper.  It  will 
not  be  presumed,  on  review,  that  this  fact 
could  only  be  shown  by  the  absent  witness, 
especially  since  many  of  the  witnesses  in 
testifying  stated  they  had  luowu  Byrnes 
during  the  grea,ter  part  of  his  life.  It  does 
not  affirmatively  appear,  therefore,  that 
there  was  an  abuse  of  discretion  in  overrul- 
ing the  motion.  Burgo  v.  State,  26  Neb.  639, 
42  N.  W.  701;  Dunn  t.  People,  109  III.  635. 

4.  The  next  assignment  Is:  A  motion  by 
defendant  for  a  change  of  venue  was  er- 
roneously overruled.  He  argues  that  It  was 
Impossible  to  have  a  fair  and  Impartial  trial 
in  Cass  county  for  the  following  reaf^ons: 
Four  murders  Iiad  been  committed  therein 
within  a  period  of  four  months  prior  to  the 
trial.  These  crimes  were  subjects  of  uni- 
versal conversation,  and  the  details  were 
published  in  the  newspapers.  The  public 
mind  was  inflamed.  The  excitement  was  in- 
tense. There  was  undue  baste  In  the  pros- 
ecution. Aflldavits  presenting  these  grounds 
for  a  change  of  venue  were  filed  by  defend- 
ant in  support  of  the  motion;  but  the  state 
resisted  the  application  by  a  greater  num- 
ber of  affidavits  denying  the  existence  of  the 
passion  and  prejudice  on  which  the  motion 
was  based.  The  application  was  directed 
to  the  trial  court's  discretion,  and  only  an 
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abase  tbereof  would  Justify  an  Interferwice 
vltta   tlie  ruling  below.     Sweet  t.  State,  75 
Neb.  263,  106  N.  W.  31 ;  Jabnke  y.  State,  68 
NelK    154.   M  N.   W.   158,   104   N.   W.   154; 
Goldsberry  ▼.  SUte,  66  Neb.  812,  92  N.  W. 
906 :  Argabrigbt  t.  State.  62  Neb.  402,  87  N. 
W.  146 :  Welsh  T.  State,  60  Neb.  101,  82  N. 
W.   368;    Stoppert   v.   Nlerle,   46   Neb.   106, 
'63  N.   "W.  382:  OUve  y.  State,  11  Neb.  S,  7 
N.   W.    444.    On  the  face  of  the  affidayits 
a.n  abuse  of  discretion  on  part  of  the  trial 
conrt  In  denying  a  change  of  yenue  is  not 
shown.     Furthermore,  passion  and  prejudice 
against  defendant  are  not  reflected  In  the 
Terdlct.  when  It  Is  considered  In  the  light  of 
the    record.     Defendant  was  charged   with 
murder  in  the  second  degree.    The  testimony 
on  bdialf  of  the  state  would  sustain  a  ver- 
dict of  guilty  as  thus  charged.    Under  the 
instructions  of  the  court  the  jury  were  at 
liberty  to  find  defendant  guilty  of  murder 
in    tbe   second   degree  or  of   manslaughter. 
The  penalties  for  each  felony  were  explain- 
ed to  the  jury  by  the  trial  court.    Knowing 
tbe   instructions  permitted  a  yerdlct  which 
nalght  result  in  a  life  sentence,  they  return- 
ed  a  verdict  under  wliich  the  trial  court 
could  haye  imposed  a  sentence  of  one  year 
only.     In  this  ylew  of  the  proceedings,  the 
condnct  of  the  jury  does  not  indicate  that 
tbey  were  Influenced  by  passion  or  preju- 
dice, bat  famishes  a  reason  for  upholding 
tbe  trial  conrt  in  oyerruling  defendant's  mo- 
tion for  a  change  of  yenue.    In  this  respect 
tbe  record  does  not  show  an  abuse  of  dls- 
«retion. 

5.  The  homicide  occurred  at  tbe  town  of 
Eagle,  September  16,  1908,  in  the  evening, 
after  a  picnic  at  tliat  place.  In  the  opening 
statement  to  the  jury  counsel  for  the  state 
made  use  of  the  following  language:  "We 
will  show  that  the  deputy  marshal,  who  was 
in  the  saloon  in  tbe  town  of  E^gle  in  tbe 
pnrsnit  of  his  duty  as  an  officer,  was  com- 
pelled to  leave  the  place  by  tbe  defendant; 
that  the  bartender  in  the  saloon  was  told 
by  the  defendant,  at  a  time  a  fight  was  go- 
ing on,  that  he  wanted  to  stop ;  that  he  would 
kill  him  if  he  came  around  tbe  bar."  Tbe 
failure  of  the  trial  court  to  sustain  an  ob- 
jection to  this  statement  is  made  the  basis 
of  another  assignment  of  error.  Tbe  stat- 
utory authority  under  which  counsel  for  the 
state  proceeded  is  as  follows:  "After  the 
Jury  has  been  impaneled  and  sworn,  the  trial 
shall  proceed  in  the  following  order :  First 
Tbe  counsel  for  tbe  state  mukt  state  the 
case  of  the  prosecution,  and  may  briefly 
state  the  evidence  by  which  he  expects  to 
sustain  it"  Cr.  Code,  {  478.  Pursuant  to 
ttiis  direction  of  the  Criminal  Qode,  counsel 
attempted  to  state  the  evidence  by  which  be 
-expected  to  prove  the  charge  against  de- 
foidant  Was  the  ruling  of  the  court  re- 
Tersible  error?  The  answer  must  be  in  the 
negative.  Bad  faith  on  part  of  the  prosecu- 
4i<«  In  making  the  statement  is  not  shown. 


It  was  not  made  by  a  witness  under  oath. 
The  jury  understood  from  tbe  instructions 
that  a  verdict  of  guilty  could  t>e  based  on 
evidence  alone.  The  statement  was  obvious- 
ly directed  to  the  question  of  malice,  which 
is  an  essential  element  of  murder  in  the  sec- 
ond degree,  and  counsel  was  no  doubt  con- 
vinced that  tbe  facts  mentioned  were  prov- 
able in  making  the  state's  case  in  chief. 
The  statement  did  not  prejudice  defendant, 
because  the  jury  found  him  guilty  of  man- 
slaughter, a  felony  containing  no  element  of 
malice.  That  the  statement  was  not  preju- 
dicially erroneous  is  supported  by  abundant 
authority.  Statements  made  in  good  faith, 
though  not  subsequently  proved,  and  state- 
ments of  unprovable  facts,  are  not  neces- 
sarily prejudicial  to  defendant  People  v. 
Gleason,  127  Cal.  823.  59  Pac.  692;  People  v. 
Lewis,  124  Cal.  651,  67  Pac.  470,  46  U  R.  A. 
783;  People  v.  Searcey,  121  Cal.  1,  53  Pac. 
349,  41  L.  R.  A.  167;  Reynolds  v.  State,  147 
Ind.  3,  46  N.  B.  81 ;  State  v.  Todd,  110  Iowa, 
631,  82  N.  W.  822 ;  State  v.  Allen,  100  Iowa, 
7,  69  N.  W.  274 ;  State  v.  Tippet,  94  Iowa, 
646,  63  N.  W.  445 ;  State  v.  Meshek,  61  Iowa, 
316,  16  N.  W.  143;  People  v.  Fowler,  104 
Mich.  449,  62  N.  W.  572.  In  opening  state- 
ments to  juries,  the  improper  rehearsal  of 
facts  not  provable  under  tbe  rules  of  evi- 
dence sometimes  resulted  In  reversing  judg- 
ments; but  it  is  unnecessary  to  discuss  or 
cite  cases  so  holding,  as  they  are  not  ap- 
plicable to  the  record  in  the  case  at  bar. 

6.  At  tbe  beginning  of  the  trial  the  sheriff 
was  directed  to  keep  the  Jury  together;  but 
after  the  state  had  made  its  case  lu  chief  tbe 
trial  court  allowed  them  to  separate  for  a 
period  of  21  days,  and  this  is  the  ruling  most 
vehemently  assailed.  That  the  court  had 
power  to  change  its  ruling  for  a  sufficient 
reason  is  too  plain  for  argument  The  au- 
thority of  tbe  court  to  permit  a  Jury  to  sep- 
arate during  the  trial  in  a  criminal  case  is 
recognized  by  the  following  provisions  of  the 
Criminal  Code:  "If  the  jury  are  permitted  to 
separate  during  the  trial,  they  shall  be  ad- 
monished by  the  court  that  it  is  their  duty 
not  to  converse  with,  or  suffer  themselves  to 
be  addressed  by  any  other  person  on  the  sub- 
ject of  the  trial,  or  to  listen  to  any  conversa- 
tion on  the  subject  and  that  it  is  their  duty 
not  to  form  or  express  an  opinion  thereon  un- 
til the  cause  is  finally  submitted  to  them." 
Cr.  Code,  f  484.  Notwithstanding  this  stat- 
ute it  is  insisted  error  is  shown  by  the  sep- 
aration alone,  and  that  prejudice  should  be 
presumed  from  the  fact  that  the  jurors  were 
permitted  to  mlngie  with  their  neighbors  for 
a  period  of  21  days,  when  the  public  mind 
was  inflamed  by  the  reports  of  other  hom- 
icides. The  statute  recognizing  the  authority 
of  the  trial  court  to  permit  the  jury  to  sep- 
arate has  been  the  subject  of  discussion  by 
this  court  in  a  number  of  cases.  In  St  Louis 
V.  State,  8  Neb.  413,  1  N.  W.  371,  Judge  Lake 
used  tbe  following  language:    "While  it  is 
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the  neual  and  perbapa  the  better  practice  in 
most  capital  cases  thus  to  keep  the  jury  to- 
gether, there  Is  no  provision  of  our  Criminal 
Ck>de  requiring  it  to  be  done.  On  the  contra- 
ry, section  484  expressly  provides  for  such 
separations  np  to  the  time  when  the  case  Is 
finally  submitted;  and  -whether  they  shall 
be  permitted  or  not  in  any  given  case  Is  left 
to  the  discretion  of  the  presiding  judge." 
The  same  view  was  expressed  in  Walrath  v. 
State,  8  Neb.  92,  and  In  Langford  v.  State,  32 
Neb.  785,  49  N.  W.  766. 

This  is  not  a  capital  case,  but  the  reasons 
for  keeping  the  Jury  together  still  exist,  and 
the  practice  has  not  been  changed  by  the 
statute,  except  where  the  court  for  reasons 
which  are  deemed  sufficient  permits  a  sep- 
aration. That  it  is  within  the  discretion  of 
the  trial  court  to  allow  the  Jury  to  separate  is 
shown  by  the  cases  cited.  A  conviction  may 
be  set  aside,  however,  where  there  has  been 
an  abuse  of  discretion,  or  where  the  record 
shows  that  defendant  has  been  prejudiced. 
Does  the  rec6rd  present  either  of  these  con- 
tingencies? In  the  midst  of  the  trial  some 
of  defendant's  witnesses  were  quarantined 
on  account  of  smallpox.  A  physician  ap- 
pointed by  the  court  reported  that  it  would 
be  unsafe  to  release  the  quarantine  in  lees 
than  10  days.  It  would  naturally  occur  to 
the  court  that  free  communication  with  the 
quarantined  witnesses  for  a  few  days  more 
might  be  important  to  defendant  A  proper 
regard  for  defendant's  rights  would  suggest 
a  reasonable  postponement,  and  the  time  was 
fixed  at  21  days.  To  keep  the  jury  together 
during  all  that  time  would  be  a  hardship 
which  could  only  be  Justified  by  necessity. 
Whether  the  occasion  for  that  course  existed 
was  a  question  for  the  determination  of  the 
trial  court  From  the  bench  it  was  stated 
that  some  of  defendant's  witnesses  had  been 
quarantined  on  account  of  smallpox,  and  the 
jury  were  permitted  to  separate  after  having 
been  admonished  as  follows:  "Upon  this 
ground  a  necessity  has  arisen  for  a  continu- 
ance of  the  case,  or  rather  a  postponement 
for  about  20  days  until  the  quarantine  can 
be  removed.  You  appreciate  the  gravity  of 
the  situation.  You  have  been  kept  together 
until  now;  but  under  the  circumstances  of 
the  case  the  court  deems  It  best  to  allow  you 
to  separate.  It  is  the  duty  of  the  court  to 
admonish  you  as  to  your  duty  upon  separa- 
tion. As  I  have  heretofore  said,  you  are  not 
to  discuss  the  matter  between  yourselves  nor 
with  any  person  else.  You  must  refrain  from 
coming  to  any  conclusion  upon  the  evidence 
until  all  of  the  evidence  is  before  you. '  This 
is  your  duty  as  Jurors.  You  may  be  annoyed 
by  thoughtless  persons  talking  to  you  about 
the  case;  but  to  protect  yourselves  you  must 
state  positively,  if  any  such  occasions  arise, 
to  the  people  or  the  persons,  that  they  must 
not  talk  to  you  about  the  case.  I  think  you 
appreciate  what  your  duties  are  and  the  re- 
sponsibility resting  upon  your  shoulders. 
Keep  in  mind  always  the  admonitlona  of  the 


court  until  you  return  here  again  on  the 
morning  of  March  2,  1909,  at  9  o'clock.  You 
will  now  be  excused  to  go  to  your  homes.** 
That  any  Jnrtv  disregarded  this  admonition 
of  the  court  is  not  suggested  by  the  record. 
The  sufficiency  of  the  evidence  to  sustain  the 
judgment  Is  not  questioned  in  this  court. 
The  conduct  of  the  jurors  has  not  been  im- 
peached, either  in  the  record  brought  here  by 
defendant  or  in  the  argument  of  counsel. 
There  is  nothing  to  show  that  any  member 
of  the  jury  was  subjected  to  improper  In- 
fluences during  the  intermission.  For  rea- 
sons already  stated  in  discussing  another  as- 
signment of  error,  the  verdict  bears  evidence 
that  the  jury  were  not  prejudiced  agaiust  de- 
fendant or  improperly  influenced  from  any- 
source  during  their  separation.  In  allowing 
them  to  separate,  neither  abuse  of  discretion 
on  part  of  the  trial  court  nor  prejudice  to 
defendant  Is  shown  by  the  record.  It  fol- 
lows that  this  assignment  of  error  must  be 
overruled. 

7.  Complaint  ia  also  made  because  a  wit- 
ness for  the  state  was  permitted  to  testify 
that  a  brother  of  defendant  exclaimed:  "Now 
give  it  to  him!"  The  Information  contained 
the  charge  that  defendant  killed  Byrnes  by 
striking  and  kicking  him.  The  version  of  the 
state's  witnesses  is  in  substance  as  follows: 
Defendant  was  the  aggressor.  He  and  Byrnes 
clinched  on  a  sidewalk  2V^  feet  above  the 
ground,  struggled  for  a  moment  went  off  the 
sidewalk  together,  lit  on  their  feet,  and  imme- 
diately fell  with  Byrnes  underneath.  When 
they  were  on  the  ground  defendant  struck 
Byrnes  In  the  face  two  or  three  times,  got 
up,  and  repeatedly  kicked  him  on  the  head. 
Dissolution  followed  within  a  few  minutes. 
The  story  of  defendant's  witnesses  Is :  Byrnes 
was  the  assailant  He  and  defendant  clinch- 
ed on  the  sidewalk,  struggled  for  an  Instant, 
and  fell  together  from  the  sidewalk  to  the 
ground  below.  Immediately  defendant  struck 
Byrnes  two  or  three  times  In  the  face,  and 
got  up,  but  did  not  kick  him.  Defendant's 
explanation  is  that  Byrnes  was  killed  by 
striking  the  ground  in  his  fall  from  the  side- 
walk. An  eyewitness  for  the  state  was  per- 
mitted to  testify  that  defendant's  brother, 
who  was  only  a  few  feet  away,  exclaimed, 
after  defendant  struck  Byrnes:  "Now  give  it 
to  him!"  The  admission  of  this  testimony 
is  the  error  assigned.  Begardlesa  of  its  ad- 
missibility. It  does  not  require  a  revereaL 
Defendant  was  a  witness  In  his  own  behalf, 
and  testified  on  direct  examination  that  he 
struck  Byrnes  two  or  three  times  when  the 
latter  was  on  the  ground.  Having  admitted 
that  he  thus  struck  the  blows,  he  was  not 
prejudiced  by  the  proof  of  his  brother's  direc- 
tion. 

8.  Another  argument  is  directed  to  the 
proposition  that  the  trial  court  erred  in  per- 
mitting a  physician  to  testify  on  behalf  of  the 
state  to  facts  obtained  by  him  when  In  the 
employ  of  defendant  In  a  professional  and 
confidential  capacity.   After  the  homicide  de- 
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fendant  enqtloyed  tbe  physician  to  examine 
the  body  ot  tbe  deceased  person  «uid  to  r^wrt 
the  result  Later  the  same  physician  was  se- 
lected by  the  state  to  make  a  post  mortem 
eumination.  He  performed  the  service  and 
testifled  at  the  trial  to  the  conditions  disclos- 
ed. Defendant  contends  that  knowledge  of 
all  of  the  facts  to  which  the  physician  testi- 
fied was  Obtained  as  a  result  of  confidential 
commanlcatlons  properly  Intrusted  to  him  by 
defendant  The  point  is  that  the  physician's 
testimony  was  admitted  In  evidence  in  viola- 
tion ot  tbe  following  provision  of  statute: 
"Xo  practicing  attorney,  counsellor,  physician, 
surgeon,  minister  of  the  gospel,  or  priest  of 
any  denomination  shall  be  allowed.  In  giving 
testimony,  to  disclose  any  confidential  com- 
mnnlcation,  properly  intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  prop- 
er to  enable  him  to  discharge  the  functions 
of  his  office  according  to  the  usual  course  of 
practice  or  diacipllne."  Code  Civ.  Proc.  i  333. 
As  applied  to  physicians,  the  purpose  of  the 
statute  is  to  prevent  the  Improper  disclosure 
of  secrets  or  facts  learned  by  means  of  the 
confidential  relation.  The  relation  protected 
Is  that  of  physician  and  patient  Outside  of 
that  relation  the  parties  are  on  an  equal  foot- 
ing, where  the  rule  of  the  statute  and  the  rea- 
sons of  public  policy  on  which  It  is  founded 
do  not  follow.  In  considering  the  statute  this 
court,  in  an  opinion  by  Chief  Justice  Nerval, 
said:  "The  mere  fact  that  a  communication 
is  made  to  a  person  who  Is  a  lawyer,  a  doc- 
tor, or  a  priest  does  not  of  Itself  make  such 
communication  privileged.  To  have  that  ef- 
fect, it  must  have  been  made  in  confidence  of 
tbe  relation  and  under  such  circumstances  as 
to  imply  that  It  should  forever  remain  a  se- 
cret In  the  breast  of  the  confidential  adviser." 
Hills  V.  State.  61  Neib.  595,  85  N.  W.  837  (57 
L.  R.  A.  1^).  The  same  view  is  expressed  In 
Sovereign  Camp  v.  Grandon,  64  Neb.  39,  89  N. 
W.  448.  In  the  present  case  the  physician 
was  not  employed  to  examine  or  treat  defend- 
ant or  any  member  of  his  family.  The  rela- 
tion of  physician  and  patient  did  not  exist 
between  them.  The  exhumed  body  contained 
so  secrets  which  could  be  kept  within  the  ex- 
dnsive  knowledge  of  defendant  and  the  phy- 
sician. The  means  of  ascertaining  the  condi- 
tion of  the  body  was  equally  within  the  reach 
of  defendant  and  the  state.  The  court  was 
entitled  to  know  the  truth.  In  addition,  there 
is  testimony  showing  the  physician  stated  to 
defendant  at  the  time  of  his  employment  that 
he  would  make  his  statement  to  the  county 
attorney  also.  The  purpose  of  the  statute  is 
to  protect  patients  from  objectionable  dls- 
doaores;  Xmt  it  was  never  Intended  to  shield 
defendant  in  his  present  position.  Consequent- 
ly the  ruling  of  the  trial  court  in  admitting 
tlie  physician's  testimony  must  be  approved. 
9.  Referring  to  Byrnes,  the  victim  of  the 
homicide,  a  witness  for  defendant  was  asked: 
"Wlieo  under  tbe  inflnence  of  liquor,  what 


was  his  dIsiKMltlon  as  to  being  quarrelsome 
or  otherwise?"  Complaint  is  made  because 
the  witness  was  not  permitted  to  answer  this 
question.  The  ruling  of  the  trial  court  was 
justified  by  the  fact  that  there  was  no  proof 
that  Byrnes  was  under  the  Inflnence  of  liq- 
uor. Other  rulings  on  evidence  are  challeng- 
ed, but  do  not  contain  reversible  error.  Some 
of  them  were  correct.  Others  were  not  prej- 
udicial. If  erroneous.  Defendant  admitted  on 
the  witness  stand  that  he  struck  Byrnes  two 
or  three  times.  The  Jury,  however,  did  not 
find  him  guilty  of  any  charge  containing  the 
element  of  malice,  and  he  was  not  prejudiced 
by  rulings  relating  to  evidence  on  that  sub- 
ject. 

10.  A  lengthy  Instruction  containing  the 
following  language  Is  criticised  as  erroneous: 
"You  may  also  deduce  the  purpose  or  design 
of  the  defendant  from  his  declarations,  if  any 
he  made,  at  the  time  of  the  killing  of  said 
Byrnes ;  but  in  considering  the  declarations 
of  the  defendant,  made  at  the  time  of  the  al- 
leged killing  of  Byrnes  detailed  by  the  wit- 
nesses on  the  stand,  you  should  sift  the  evi- 
dence carefully,  and  critically  examine  the  cir- 
cumstances under  which  they  were  uttered 
and  beard  and  detailed.  The  declarations 
made  by  the  defendant  at  the  time.^when  ag- 
gravated by  passion  and  excitement.  If  they 
were,  may  or  may  not  have  much  weight  at- 
tached to  them."  Defendant  criticises  this  in- 
struction, because  he  made  no  declarations, 
and  because  it  submitted  to  the  Jury  an  Issue 
on  which  there  was  no  evidence.  The  criti- 
cism is  Tinmerlted.  A  witoess,  after  describing 
defendant's  acts  of  violence,  testified  to  his 
having  said,  "You  got  enough?"  or,  "Have 
you  got  enough?"  The  instruction  was  fa- 
vorable to  defendant,  and  its  tendency  was  to 
caution  the  Jury  against  giving  too  much 
weight  to  such  declarations. 

Other  Instructions  are  also  criticised;  but 
attention  has  not  been  directed  to  any  preju- 
dicial error  therein.  All  questions  presented 
by  the  brief  of  defendant  or  argued  by  hia 
counsel  at  the  bar  have  been  considered. 

The  result  is  that  he  has  been  unable  to 
point  out  any  error  requiring  a  reversal,  and 
the  judgment  against  him  Is  afilrmed. 


KAVAN  et  al.  v.  CITY  OF  SOUTH  OMAHA 
(No.  15,969.) 

(Supreme  Court  of  Nebraska.     April  9,  1910.) 

(Svllabu*  by  the  Court.) 

1.  Municipal  Cobfobations  (|  408*)— Chak- 
GiNO  Gbaoe  of  STBEEr—DAMAQES— Appeal 

FBOU  AWABD. 

Where  two  conti^ous  city  lots  are  used 
and  treated  by  the  owner  as  one  property,  in  es- 
timating his  damages  occasion^  by  lowering 
the  grade  of  an  adjoining  street,  the  injury  to 
the  entire  property  should  be  considered  on  an 
appeal  from  the  award  of  tbe  board  of  apprais- 
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era,  notwlthrtandlns  the  appralwiw  bare  tndud- 
«d  only  one  of  such  loti  in  their  report. 

[Ed  Note.— For  other  caKes,  aee  Municipal 
Coritorations,  Cent  Dig.  }  1)80;  Dec.  Dig.  S 
402.*  I 

2.    MUITICIPAL  COSPOBATIONB  ({  318*)— CUAN- 

oiNo  Uraoe  of  Stbeet— Appeal  fbom  Ap- 

PRAISEBS'    AWABP    OF    DaM  \OES    WaIVEB    OF 

Illkoality  of  Council's  Froceedinob. 
Where  a  lot  owner  takes  an  appeal  from 
the  award  of  the  board  of  apprnisers  appointed 
to  assess  his  damages  occasioned  by  the  gradins 
of  a  street  adjacent  to  his  city  lots,  be  waives  all 
objections  as  to  the  invalidity  or  irregularity  of 
fhe  proceedings  of  the  city  council  in  malting  the 
improvement  of  which  he  complains. 

[Ed.  Note.^FoT  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  832;  Dec  Dig.  { 
318.*] 

8.  Municipal  Cobpobations  (J  396*)— Chan- 
ging Gbade  of  Street— Damages— Set-Off 
of  Special  Benefits. 

Under  the  provisions  of  the  South  Omaha 
city  charter,  a  lot  owner  is  entitled  to  recover 
the  damages  occasioned  by  the  grading  of  a  street 
in  such  a  manner  as  to  lower  it  many  feet  below 
the  natural  surface  of  his  lot ;  and  in  estimating 
the  amount  of  his  recovery,  special  benefits  to 
the  property  by  reason  of  the  improvement,  if 
any,  should  be  set  off  against  the  damages  he 
has  sustained  thereby. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  949;  Dec.  Dig.  8 
396.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Sutton,  Judge. 

Action  by  Joseph  Karan  and  others  against 
the  City  of  South  Omaha.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 

S.  L.  Winters,  W.  C.  Lambert,  and  J.  J. 
Breen,  for  appellant  A.  H.  Murdock  and 
W.  W.  Slabaugh,  for  appellees. 


BARNES,  J.  This  was  an  appeal  to  the 
district  court  of  Douglas  county  from  the 
finding  of  the  board  of  appraisers  assessing 
the  damages  to  certain  lots  in  the  city  of 
South  Omaha,  caused  by  grading  S  street  In 
said  city.  The  appellant  in  the  district 
court,  who  will  be  called  the  plaintlfT,  had 
judgment,  and  the  city,  hereafter  called  the 
defendant,  has  brought  the  case  here  by  ai>- 
peal. 

It  appears  that  In  the  year  1900  the  city 
council  of  South  Omaha  determined  to  bring 
S  street,  and  the  approaches  thereto,  to  the 
grade  established  by  an  ordinance  of  the  city 
Icnown  as  "Ordinance  No.  370,"  and  created 
a  district  for  that  purpose  extending  from 
EJehteenth  to  Twenty-Fourth  streets.  Ap- 
praisers were  appointed  under  the  provi- 
sions of  section  8347,  Ann.  St  1907,  who 
qualified,  served  notice  on  the  property  own- 
ers within  the  district,  met  in  pursuance  of 
said  notice,  and  made  and  filed  a  written 
appraisement  setting  forth  their  findings  with 
reference  to  the  amount  of  dnuinges,  with  the 


dty  clerk,  which  was  duly  presented  to^  and 
confirmed  by  the  cltr  council. 

The  plaintiff,  Joseph  Kavan,  Is  the  owner 
of  lilts  2.1  and  24,  block  a  Brown  Park  addi- 
tion to  the  city  of  South  Omaha,  situated  at 
the  southeast  corner  of  the  intersection  of 
S.  and  Twenty-Third  streets,  8  street  run- 
ning east  and  west  and  Twenty-Third  nortb 
and  south.  Jjot  24  abuts  on  S  street,  and 
both  lots  28  and  24  face  Twenty-Third  street. 
It  appears  that  the  appraisers  in  ujaking 
their  report  found  no  damage  as  to  lot  24, 
and  made  no  finding  whatever  as  to  lot  23. 
The  plaintiff  being  dissatisfied  with  the  re- 
port obtained  a  transcript  of  the  proceedings, 
filed  his  bond,  and  perfected  an  appeal  to- 
the  district  court  from  the  award  complain- 
ed of.  After  perfecting  his  appeal  the  street 
was  brought  to  grade,  and  the  plaintUT  filed 
an  amended  petition  setting  forth  that  fact. 
He  also  alleged  therein  that  ordinance  370, 
providing  for  the  grading  of  the  street  In 
question,  was  not  legally  passed,  and  that  the 
same  was  therefore  done  without  authority 
or  jurisdiction  on  the  part  of  the  city,  and 
this  allegation  is  denied  by  the  defendant. 

It  further  appears  that  at  the  time  when 
South  Omaha  was  Incorporated  as  a  ylllnge 
the  plaintiff  bought  lots  2-3  and  24  above  de- 
scribed; that  shortly  after  be  purchased 
them  he  erected  eight  small  cottages  on  the 
two  lots,  and  made  other  Improvements  as  al- 
leged in  his  petition.  It  appears  that  up  to 
that  time  the  city  had  never  in  any  manner 
worked  the  street  in  question,  or  assume:! 
any  Jurisdiction  over  It  PlalntlfTs  bouses 
were  the  first  ones  built  In  the  addition,  and 
at  the  time  they  were  constructed  the  cor- 
ner lot  was  some  2%  feet  above  the  street 
as  now  graded,  while  on  the  opposite  side  of 
the  same  street  it  was  from  12  to  14  feet 
above  the  present  grade;  that  when  plaintiff 
made  his  improvements  he  did  so  with  ref- 
erence to  the  natural  surface  of  the  ground 
immediately  south  of  and  on  the  same  side 
of  the  street;  that  at  that  time  the  street 
was  not  traveled  or  used  at  all.  The  plain- 
tiff alleged  in  his  petition  that  he  and  one 
Matilda  Pallk  were  the  owners  of  the  prop- 
erty, and  had  been  for  IS  years  or  more. 
Thereafter  such  proceedings  were  had  that 
the  action  as  to  plaintiff  Pallk  was  dismiss- 
ed, and  the  trial  was  conducted  solely  with 
reference  to  the  rights  of  the  plaintiff  Ka- 
van. Plaintiff  alleged,  and  introduced  evi- 
dence tending  to  show,  that  the  lots  in 
question  were  used  together  as  one  tract  or 
a  single  lot  and  the  Jury  were  allowed  to 
consider  the  damages  to  both  lots  and  re- 
turned a  verdict  accordingly.  Defendant's 
first  contention  is  that  the  district  court  bad 
no  Jurisdiction  to  determine  the  damages,  It 
any,  which  had  accrued  to  lot  No.  23  by  rea- 
son of  the  improvement 

It  clearly  appears  that  the  plaintlCf  pot^ 
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chased  both  lots  at  the  same  time,  and  the; 
were  otHiveyed  to  him  by  one  deed;  that  be 
has  ImproTed  and  nsed  them  as  a  single 
tract;  tbat  they  are  now  incapable  of  sep- 
aration, for  the  houses  constructed  thereon 
face  on  Ijoth  S  and  Twenty-Third  streets; 
that  those  facing  on  S  street  extend  across 
lot  24  onto  lot  23,  and  therefore  the  lots 
should  be  considered  as  a  single  tract  of 
land  for  the  purpose  of  ascertaining  the  dam- 
ages which  plalntlfT  has  sustained  by  reason 
of  the  street  Improvement  in  question. 

In  A.  &  N.  R.  Co.  T.  Boemer,  34  Neb.  240, 
51  N.  W.  842,  38  Am.  St  Rep.  637,  It  was  held 
that:    "Where  seTeral  contiguous  town  lots 
are  nsed  and  treated  by  the  owner  as  one 
property,  in  estimating  his  damages  occasion- 
ed by  the  appropriation  by  a  railroad  com- 
pany of  one  of  such  lots  and  parts  of  two 
others  for  Us  right  of  way,  the  Injury  to  the 
entire    property    should   be    considered,    al- 
though the  petition  filed  by  the  railroad  com- 
I>any  for  the  appointment  of  commissioners 
only  describes  the  lots  across  which  the  road 
is   located.     A  raUroad  company    built  its 
track  along  an  alley  and  across  S  street  in 
the  town  of  R.  at  an  elevation  of  20  feet 
above  the  level  of  the  ground,  upon  trestle 
work,  the  benches  of  the  foundation  of  which 
rest  mostly  in  the  alley,  but  extending  onto 
the  lots  adjacent  thereto  and  In  the  street, 
being  about  20  feet  apart    It  condemned  23 
feet  of  lots  15  and  16  in  block  5  next  to  the 
said  alley  for  right  of  way.    An  appeal  was 
taken  from  the  award  of  damages  to  the  dis- 
trict court,  where  judgment  was  rendered  lu 
favor  of  F.,  the  owner  of  the  lots.     Held, 
that  the  construction  of  the  track  Is  a  di- 
rect injury  to  the  property,  for  which   the 
owner  was  entitled  to  recover  damage  in  the 
condemnation  proceedings."    A  &  N.  R.  Oo. 
v.  Forney,  35  Neb.  607,  53  N.  W.  585,  37  Am. 
St  Rep.  450.    In  Union  E.  Co.  v.  K.  C.  Sub- 
urban Belt  By.  Co.,  135  Mo.  353,  30  S.  W. 
1071,  it  was  said:   "Where  three  blocks  are 
used  In  connection  with  an  elevator,  for  one 
common  purpose  and  as  one  property,  and 
the  elevator  cannot  be  operated  successfully 
without  the  use  of  all  of  the  blocks,  two  of 
which  are  nsed  for  storing  cars,  in  estimat- 
ing the  damages  for  the  appropriation  of  a 
portion  of  one  block  for  the  right  of  way 
for  a  railway,  it  Is  proper  to  estimate  the 
damages  to  the  property' as  a  whole,  though 
the  blocks  are  separated  by  streets  across 
which  the  owner  has  laid  tracks  without 
permission  of  the  city."    Cook  v.  Boone,  S.  E. 
B.  Co„  122  Iowa,  437,  98  N.  W.  293,  was  a 
case  where  a  railroad  company  attempted  to 
condemn  private  property  for  railroad  pur- 
poses describing  only  that  portion  of  a  farm 
which  was  north  of  another  railroad  pre- 
viously constructed  across  it  from  east  to 
west  and  It  was  held  that  that  fact  could 
not  derive  the  owner  of  the  farm  on  her  ap- 
peal from  tbe  award  of  the  sheriff's  Jury  of 


her  right  to  establish  a  recorery  of  damages 
to  her  entire  farm,  when  in  fact  such  north- 
em  portion  was  a  part  of  the  whole.  In 
view  of  the  foregoing  authorities  we  are  of 
opinion  that  the  district  court  did  not  err  lu 
permitting  the  jury  to  consider  the  damages 
to  both  of  plaintiff's  lots. 

It  appears  that  the  trial  court  was  of  opin- 
ion that  ordinance  370  was  Illegally  pasfied, 
and  that  therefore  tbe  proceedings  relating 
to  the  grading  of  S  street  and  the  appoint- 
ment of  the  appraisers  to  assess  the  plain- 
tiff's damages  were  illegal  and  void,  and  up- 
on that  theory  instructed  the  Jury  as  fol- 
lows :  Instruction  No.  4:  "You  are  Instruct- 
ed that  as  the  defendant  failed  to  follow  the 
law  in  its  attempt  to  establish  a  grade  for  S 
street  on  which  plalntlfTs  property  abuts, 
its  grading  of  said  street  In  front  of  plain- 
tiff's property  In  the  year  1907  was  wrong- 
ful, and  for  such  reasons  special  benefits  to 
said  property  by  reason  of  such  grading,  if 
any  did  exist  cannot  be  considered  by  yon 
in  determining  tbe  value  of  the  said  proper- 
ty immediately  after  tbe  said  grading  of  said 
street"  This  instruction  is  complained  of 
by  the  defendant,  and  It  is  contended  that 
the  plaintiff  having  availed  himself  of  tbe 
right  to  appeal  from  the  finding  and  award  of 
the  board  of  appraisers,  and  by  so  doing  hav- 
ing invoked  the  jurisdiction  of  the  district 
court  to  determine  the  amount  of  his  dam- 
ages, caused  by  the  improvement  In  question, 
Is  estopped  to  question  the  validity  of  those 
proceedings.  In  other  words,  that  the  plain- 
tiff having  appealed  from  the  award  of  the 
board  of  appraisers  he  must  be  held  to  have 
waived  all  antecedent  defects  and  is  estop- 
ped from  availing  himself  of  any  Irregulari- 
ties therein.  In  Davis  v.  Commissioners  of 
Boone  County,  28  Neb.  837,  45  N.  W.  240,  it 
was  held  that:  "Where  a  landowner  files  a 
claim  for  damages  caused  by  the  location  of 
a  public  road  over  his  land,  he  thereby 
waives  all  objections  on  the  ground  of  ir- 
regularities in  locating  the  road."  In  Trest- 
er  T.  Missouri  P.  R.  Co.,  33  Neb.  171,  49  N. 
W.  1110,  It  was  said:  "Where  a  landowner 
takes  an  appeal  from  the  award  of  commis- 
sioners, appointed  to  assess  damages  for 
right  of  way,  he  waives  all  objection  as  to 
notice  and  that  the  appraisers  were  not  prop- 
erly sworn."  In  Outschow  t.  Washington 
County,  74  Neb.  794,  105  N.  W.  548.  107  N. 
W.  127,  it  was  held  that:  "Where  a  person 
files  a  claim  for  damages  to  his  premises 
caused  by  the  location  of  a  proposeid  drain- 
age ditch,  he  thereby  waives  objection  to 
any  irregularities  in  the  proceedings  to  es- 
tablish the  same." 

Indeed,  it  may  be  said  that  if  the  proceed- 
ings of  the  city  council  by  virtue  of  which 
S  street  was  graded  were  illegal  and  void. 
then  the  trial  court  obtained  no  jurisdiction 
by  the  plaintiff's  appeal,  and  his  action 
should  have  been  dismissed.     If  the  whole 
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proceeding  in  rdation  to  tbe  grading  of  S 
street  was  void,  then  plalntlfTa  only  reme- 
dy was  to  proceed  against  the  city  for  dam- 
ages by  an  action  in  tort ;  but  If  the  proceed- 
ings possessed  sufficient  vitality  to  enable 
tbe  plaintiff  to  invoke  Jurisdiction  of  the 
district  court  by  appeal  from  the  award  of 
the  board  of  appraisers,  then  the  district 
court  obtained  jurisdiction,  and  by  his  appeal 
he  has  waived  all  objections  which  he  might 
have  taken  as  to  their  regularity.  If  the 
proceedings  were  void  and  plaintifTs  action 
had  been  one  of  tort,  then  the  instruction 
complained  of  might  not  have  been  errone- 
ous. But  in  this  case  we  are  unable  to  see 
how  the  district  court  could  entertain  juris- 
diction of  the  appeal  from  the  award  of  the 
board  of  appraisers  by  virtue  of  section  8347, 
Ann.  St.  1907,  and  ignore  its  provisions  to 
the  effect  that  the  appraisers  shall  appraise 
and  award  the  damages  caused  by  the  Im- 
provement, setting  oS  against  such  damages 
the  special  benefits  which  may  accrue  by 
reason  thereof.  We  are  therefore  of  opin- 
ion that  the  instruction  complained  of  was 
erroneous,  and  entitles  the  defendant  to  a 
new  trial. 

Finally,  it  is  claimed  by  the  defendant  that 
a  city  lot  owner  who  improves  his  property 
before  street  grades  are  established,  with  re- 
gard to  the  natural  surface  of  the  ground,  is 
bound  to  take  notice  that  in  improving  the 
streets  and  rendering  them  suitable  for  pub- 
lie  travel  they  will  be  brought  to  such  a 
grade  as  tbe  council  may  subsequently  es- 
tablish, and  he  cannot  recover  damages 
caused  by  such  an  Improvement.  When  the 
plaintitr  purchased  his  lots  the  platted  street 
In  question  ran  along  the  side  of  the  bill  or 
elevation  on  wblch  they  were  situated,  and 
he  knew  that  the  road  or  street  would  not 
be  left  In  that  condition ;  that  it  would  at 
least  be  leveled  from  side  to  side,  but  he 
could  not  anticipate  what  grade  would  be 
finally  established  therefor,  and  he  might  ex- 
pect that  if  substantial  changes  were  made 
from  the  natural  grade  for  the  benefit  of  the 
public,  and  his  property  vras  damaged  there- 
by, the  public  would  make  good  such  dam- 
age. To  hold  that  be  could  not  recover  dam- 
ages therefor  would  amount  to  a  nullifica- 
tion of  tbatsectimi  of  our  Constitution  which 
provides:  "That  the  property  of  no  person 
shall  be  taken  or  damaged  for  public  use 
without  just  compensation  therefor."  We 
are  therefore  of  opinion  that  tbe  plaintiff  in 
tills  case  Is  entitled  to  recover  the  damages 
he  has  actually  sustained,  less  the  special 
benefits  to  his  property,  if  any,  by  reason  of 
the  street  improvement  in  question. 

For  the  foregoing  reasons,  tbe  judgment 
of  the  district  court  Is  reversed  and  tbe 
cause  is  remanded  for  further  proceedings. 

Reversed  and  remanded. 


UHUCH  T.  CHIGAa<X  B.  ft  Q.  B.  GO. 

(No.  16,018.) 
(Supreme  Court  of  Nebtaska.    April  23,  1910.> 

(SyUahu*  iy  the  Court.) 

Appeal  and  Erbob  (J  1002*)— Review— Cow^- 

FLiCTiNQ  Evidence. 

Where  the  sole  qnestiMi  involved  is  one  ot 
fact  upon  conflicting  evidence,  and  there  Is  suflS- 
cient  to  sustain  the  verdict,  the  judgment  will 
be  affirmed. 

(Ed-  Note.— For  other  cases,  see  Appeal  an<S 
Error,  Cent.  Dig.  {  8835;    Dea  Dig.  f  1002.*J 

Appeal  from  District  Court,  Lancaster 
County;  Cornish,  Judge. 

Action  by  Mary  Helen  Uhlich,  administra- 
trix of  August  Uhlich,  against  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

James  E.  Eelby,  Halleck  F.  Rose,  Frank 
E.  Bishop,  and  Byron  Clark,  for  appellant. 
G.  W.  Berge,  for  appellee. 

REESE,  C.  J.  This  action  was  commenc- 
ed in  the  district  court  of  Lancaster  county 
by  plaintiff,  as  the  administratrix  of  the  es- 
tate of  August  Uhlich,  deceased,  against  the 
defendant  for  damages  resulting  from  tbe 
death  of  said  August  Uhlich,  caused  by  tbe 
alleged  negligence  of  defendant.  Briefly 
stated,  it  is  alleged  that  deceased  was  in 
the  employ  of  defendant  as  general  foreman 
in  its  repair  shops  in  its  track  yards  in  tbe 
city  of  Lincoln,  and  in  which  service  he  had 
been  engaged  for  a  number  of  years;  that 
upon  the  completion  of  his  day's  work  on 
the  2d  day  of  March,  1906,  he  started  to 
leave  the  yards,  crossing  defendant's  tracks, 
when,  without  any  negligence  or  want  of 
care  on  his  part,  he  was  negligently  run  over 
and  killed  by  one  of  defendant's  engines 
which  was  being  operated  at  a  dangerous 
rate  of  speed  without  warning,  lights,  bell, 
or  whistle.  The  names  of  the  surviving  wid- 
ow and  children  of  deceased  are  given,  and 
damages  in  the  sum  of  |5,000  for  loss  of 
means  of  support  are  asked,  with  prayer  for 
judgment  following  in  the  usual  form.  De- 
fendant filed  Its  amended  answer,  admitting 
the  death  of  deceased  by  accident  on  or 
about  tbe  date  named  In  the  petition,  but  al- 
leging contributory  negligence  on  his  part, 
the  assumption  of  the  risk  by  him  In  his 
employment,  and  a  denial  of  any  fault  or 
negligence  on  the  part  of  defendant  It  is 
further  alleged  that  in  the  year  1889  de- 
fendant and  Its  employes  organized  an  as- 
sociation known  as  the  "Burlington  Volun- 
tary Relief  Department"  of  defendant,  by 
which  those  who  became  members  agreed  up- 
on the  amoimt  to  be  paid  in  case  of  sickness, 
accident,  or  death ;  that  the  deceased  became, 
and  continued  to  the  time  of  bis  death,  a 
member  thereof,  designating  his  wife,  plain- 
tiff herein,  as  the  beneficiary  of  his  contract 
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of  membership;  and  that  it  was  provided 
in  said  contract  that  the  receipt  by  the  bene- 
ficiary of  the  amount  thereby  agreed  to  be 
paid  shonid  work  a  release  of  defendant  from 
lU  other  claims  and  demands  based  upon 
the  sickness,  injury,  or  death  of  the  member. 
The  proTislons  of  the  contract  are  fully  set 
ont  in  the  answer,  but  need  not  be  here  re- 
stated. It  is  further  alleged  ttiat,  subsequent 
to  the  death  of  said  Uhlich,  the  plaintiff 
herein  brought  suit  upon  the  certificate  of 
membership,  and  recovered  Judgment  and  ac- 
fepted  and  received  the  sum  of  $600,  the  full 
imount  due  tliereon,  and  which,  by  the  terms 
of  said  certificate  and  membership,  was  a 
toll  and  complete  satisfaction  of  all  claims 
arising  from  said  death,  and  a  bar  to  the 
prosecution  of  this  action.  A  general  de- 
nial of  all  unadmitted  facts  was  entered, 
with  prayer  for  judgment  for  costs.  The 
amended  reply  contained  a  general  denial  of 
the  jmadmitted  facts  pleaded  in  the  amend- 
ed answer,  admitted  the  recovery  in  plaln- 
tUTs  Indivldtial  capacity  of  the  amount  due 
her  from  the  said  "Burlington  Voluntary  Re- 
lief Department,"  but  alleged  that  the  re- 
ceipt thereof  did  not  relieve  defendant  from 
the  results  of  its  own  negligence,  that  In 
an;  event  the  children  of  deceased  could  not 
be  prejudiced  thereby,  and  the  action  of 
plaintiff  in  her  individual  capacity  could  not 
bar  the  rights  of  said  children.  A  Jury  trial 
was  had  which  resulted  in  the  return  of  a 
verdict  in  favor  of  plaintiff  for  $2,000,  for 
which  amount  Judgment  was  entered.  A  mo- 
tion for  a  new  trial  was  filed  and  overruled. 
Defendant  appeals. 

The  family  of  deceased  consisted  of  his 
wife  (plaintiff)  and  five  children,  making  in 
all  six  members.  In  the  instruction  to  the 
Joty  the  court  directed  that  if,  under  the 
evidence  and  instructions,  the  finding  was 
In  favor  of  plaintiff,  the  Jury  should  ascer- 
tain the  amount  of  damages  proved,  deduct 
ODB'fllxth  therefrom,  and  return  a  verdict  for 
the  remainder.  In  view  of  the  pleadings 
and  evidence,  it  is  assumed  that  the  direct- 
ed deduction  of  one-sixth  from  the  amount 
agreed  upon  by  the  jury  was  for  the  pur- 
pose of  depriving  plaintiff  of  any  part  or 
ahare  in  the  verdict  or  judgment,  owing  to 
the  fact  of  her  having  collected  the  amount 
doe  on  the  certificate  of  membership  in  the 
relief  association.  The  Instruction  gives  us 
no  light  upon  this  point.  Such,  however, 
was  stated  upon  the  argument  to  be  the  fact, 
and,  as  neither  party  has  referred  to  the  sub- 
ject in  the  printed  briefs,  we  accept  it  as  the 
theory  upon  which  the  case  was  tried,  viz., 
that  the  widow  was  to  receive  no  considera- 
tion in  arriving  at  the  amount  of  the  verdict. 
The  evidence,  while  voluminous,  is  not  as 
satisfying  on  some  features  of  the  case  as 
might  be  desired.  There  was  evidence  tend- 
ons to  prove  that  deceased  had  been  engaged 
to  the  service  in  which  he  was  employed  at 
the  time  of  his  death  for  over  20  years ;  that 
tt  was  the  knovra  custom  of  the  many  em- 
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ployes  i>rlthln  the  track  yards  to  leave  their 
work  at  the  end  of  a  day's  service,  and  cross 
the  tracks  to  and  in  the  direction  of  their 
homes,  and  at  or  near  the  i)oint  where  de- 
ceased lost  his  life  there  was  a  beaten  track 
or  pathway  along  which  many  followed ;  that 
betweea  5  and  6  o'clock  p.  m.  of  the  day  on 
which  the  accident  occurred,  the  evening  be- 
ing cold,  with  a  high  north  wind  and  snow 
falling,  deceased  put  on  his  overcoat,  turned 
up  the  collar,  put  on  bis  cap,  turning  down 
the  ear  protectors,  and  started  for  his  home, 
in  a  general  way  following  the  usual  traveled 
route;  that  soon  thereafter  he  was  seen  for 
an  Instant  as  he  passed  under  an  engine,  and 
his  mangled  remains  were  left  uipon  the  track 
after  the  engine  had  passed  over  him.  Mo 
one  witnessed  the  accident.  There  is  no 
proof  as  to  just  how  it  occurred,  and  unless 
seeking  to  cross  the  track  in  front  of  the  en- 
gine, if  he  did  so  try,  and  unless  the  wear- 
ing of  his  collar  and  cap  as  above  stated 
were,  or  might  t>e  thought  to  be,  acts  of  neg- 
ligence, there  was  i>erhaps  no  act  of  his  that 
might  suggest  a  want  of  care  upon  his  part. 
Upon  this  phase  of  the  case  the  court  in- 
structed the  Jury,  in  substance,  that,  where 
there  were  no  eyewitnesses  to  the  accident, 
"the  law,  because  the  natural  instincts  and 
habits  of  the  ordinary  person  will  ordinarily 
cause  him  to  preserve  himself  from  danger, 
will  presume  that  at  the  time  be  was  exer- 
cising due  care  and  caution,  and  was  not 
negligent  This  is  a  presumption  of  fact 
only,  and  prevails  only  in  so  far  as  the  facts 
and  circumstances  of  the  case  do  not  show 
to  the  contrary."  The  evidence  as  to  the 
manner  in  which  deceased  wore  his  coat  col- 
lar and  cap  was  also  submitted  with  proper 
Instructions.  The  question  of  the  negligence 
of  the  deceased  under  all  the  facts  and  cir- 
cumstances proved  was  one  for  the  Jury. 

It  was  claimed  upon  the  trial  that  it  was 
the  duty  of  defendant  to  maintain  a  guard 
or  flagman  at  the  place  where  employis  were 
in  the  habit  of  crossing  the  tracks  in  leaving 
the  yards  at  the  close  of  the  day's  service; 
that  the  engine  was  being  run  at  a  danger- 
ous rate  of  speed  at  the  time  of  the  acci- 
dent; that  there  was  no  headlight  burning 
upon  the  engine;  that  no  bell  was  rung  nor 
whistle  sounded  to  warn  those  crossing  the 
track  of  the  approaching  engine;  and  that 
those  facts  might  properly  be  considered  by 
the  jury  In  arriving  at  a  solution  of  the  ques- 
tion of  the  want  of  care  on  the  part  of  de- 
fendant, but  the  court  by  Its  Instructions 
withdrew  all  those  matters  from  the  consid- 
eration of  the  jury  except  as  to  whether  the' 
bell  was  rung.  Of  these  instructions  it  Is 
apparent  defendant  had  no  cause  for  com- 
plaint There  was  a  conflict  of  evidence  as 
to  the  condition  of  the  engine  bell  at  and  be- 
fore the  time  of  the  killing  of  deceased.  The 
bell  was  so  constructed  as  to  be  revolved 
upon  its  axis  by  the  use  of  compressed  air. 
There  was  evidence  tending  to  prove  that 
the  appliances  for  ringing  were  not  at  all 
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times  reliable,  and  that  the  bell  would  cense 
its  revolutions  at  uue.'fpected  times  aud  at 
other  times  It  would  revolve  around  upon  Its 
axis  with  such  speed  as  to  prevent  any  sound 
being  mnde.  L'pou  this  part  of  the  case 
there  was  a  sharp  conflict  In  the  evidence, 
not  80  much  as  to  the  condition  of  the  appli- 
ances, as  to  the  effect  of  tb«»  revolutions  of 
the  l.ell.  There  was  some  evidence  tending 
to  show  that  the  bell  was  being  rung  as  the 
euKine  was  i>assing  through  the  yards  run- 
ning at  a  speed  from  five  to  ten  miles  an 
hour,  while,  upon  the  other  bond,  it  was 
claimed  by  witnesses  that  the  bell  did  not 
ring  and  could  not  be  dei>ended  upon  to  ring 
at  all,  and  that  the  appliances  for  ringing 
hnd  been  in  their  defective  condition  for 
some  considerable  time  before  the  accident, 
and  had  so  continued  until  the  following  day 
when  It  was  Inspected.  This  condition  it  was 
claimed  was  fully  known  to  the  agents  and 
employes  of  defendant  having  it  in  charg& 
While  the  evidence  ui)on  this  point  was  con- 
flicting, yet  there  was  suffldeut  to  support  a- 
finding  of  the  Jury  either  way.  Upon  this 
feature  of  the  case  the  court  gave  the  fol- 
lowhig  Instruction:  "It  follows  from  tb^ 
law  which  1  have,  given  you  that  the  sole 
charge  of  negligence  upon  the  part  of  defend- 
ant made  by  the  plaintiff  to  which  you  should 
direct  your  attention  Is  the  one  wherein 
the  plnlntltr  charges  that  the  defendant  neg- 
ligently failed  to  have  the  bell  ringing  upon 
the  engine  at  the  time  it  ran  over  the  deceas- 
ed. If  you  find  that  the  defendant  was  neg- 
ligent In  this  particular,  and  that  as  an  ap- 
proximate (a  proximate?)  result  of  such  neg- 
ligence Mr.  Uhllcb  was  run  over  by  the  en- 
gine, then  you  should  direct  your  attention 
as  to  whether  or  not  Mr.  Uhltch  was  at  the 
time  guilty  of  contributory  negllKence  upon 
his  part,  about  which  yob  are  hereinafter  in- 
structed, the  burden  of  proof  being  upon  the 
plaintiff  to  prove  by  a  preponderance  of  the 
evidence  that  at  the  time  of  the  accident  the 
bell  upon  the  engine  was  not  ringing,  that 
the  defendant  was  guilty  of  negligence  in  its 
failure  to  have  the  said  hell  ringing  at  the 
time,  that  as  an  approximate  (a  proximate?) 
result  of  such  negligence  Mr.  Ubiich  was  kill- 
ed, that  plaintiff  has  sustained  Injury  by  rea- 
son of  bis  death  as  alleged  In  the  petition 
and  the  amount  of  damages  sustained  there- 
by when  the  plaintiff  has  shown  these  facts 
■be  would  be  entitled  to  recover  at  your 
h'li'ds.  unless  the  evidence  also  shows  that  Mr. 
TThllch.  deceased,  was  guilty  of  contributory 
necH'renoe  upon  bis  part,  such  negligence  be- 
InicnlKo  an  approximate  (a  proximate?)  cause 
of  the  Injury  received;  the  burden  of  the  proof 
being  ntwn  defendant  to  prove  by  a  prepond- 
erance of  evidence  that  the  said  Uhllch  was 
guilty  of  such  contributory  negligence.  If, 
however,  the  plaintifTs  own  testimony  should 
show  such  negligence  upon  the  part  of  Uh- 
llch, then  no  burden  would  be  upon  the  de- 


fendant to  prove  the  Bamfc"  We  are  unable 
to  discover  wherein  this  Instruction  did  uot 
submit  the  question  Involved  to  the  jury  iu 
as  favorable  a  light  as  defendant  was  entitl- 
ed to,  aud  the  verdict  thereon  will  have  to 
be  accepted  as  final. 

We  have  read  all  the  instructions  wftb 
care,  and  are  persuaded  that  every  right  at 
defendant  was  carefully  prote«-te<l  and  guiinl- 
ed,  and  that  there  is  no  ground  for  contention 
on  its  part  that  the  instructions  as  n  wiiole 
were  not  at  least  fair.  We  are  unatile  to 
find  anything  In  the  record  of  the  evld«>iice 
by  which  we  can  say  that  a^  a  matter  of  law 
the  deceased  was  or  was  not  guilty  of  con- 
tributory  negligence,  or  that  as  a  mattef'  of 
law  defendant  was  or  was  not  guilty  of  neg- 
ligence. The  whole  question  was  thert>fore 
left  to  the  decision  of  the  Jury,  where  it  be- 
longed. 

The  briefs  presented  by  the  parties  cover 
an  able  and  exhaustive  collation  of  uutl)orl- 
tles  upon  the  questions  of  law  contended  for, 
but,  as  we  view  the  case,  the  verdict  of  the 
jury  necessarily  depended  upon  their  conclu- 
sion as  to  the  weight  of  the  evidence  sub- 
mitted. There  is  no  contention  that  the  court 
erred  as  against  defendant  by  any  histruo 
tion  given,  nor  in  the  refusal  to  give  any  in- 
struction asked  for  By  it 

We  are  unable  to  detect  any  prejudicial 
error  which  requires  a  reversal  of  tlie  Judg- 
ment of  the  district  court  It  is  therefore  af- 
firmed. 

Affirmed. 


McAULIFFB  v.  NOYCE.    (No.  l.'5.9r.7.) 
(Supreme  Court  of  Nebraska.    April  23,  1910.) 

(SyJlahut  hy  the  Court.) 

MUNICIPAI,  COBPOBATIONS  ({  810*)— DEFECT- 
IVE Sidewalks  —  Action  Against  Abut- 
ting OwNEB— Petition. 

Under  sections  120,  121,  e.  12a.  Comp.  St 
1907,  empowering  the  mnyur  and  cuum-il  of  tbe 
city  of  Omaha  to  repair  sidewalks  with  "such 
material  and  in  sucli  manner  aa  tliey  deem  nece»< 
sary,"  and  making  uwueru  of  abi.tiing  prii|ierty 
liable  fur  all  damagev  occasioned  by  tlieir  fail- 
ure to  keep  adjacent  sidewall(8  in  repair,  a  ueli- 
tioD  to  recover  from  an  abuttius  owner  dam- 
ages for  personal  injuries  resulting  from  bis 
failure  to  repair  an  adjacent  sidewalk  hi  Id  de- 
murrable, where  it  did  not  allege  that  the  city 
in  notifying  defendant  lo  make  repairs  indicated 
tbe  manner  of  making  them  or  tbe  kind  of  mate- 
rials to  be  used. 

jRd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Uig.  {  81U.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Troup,  Judge. 

Action  by  Dorothy  L.  McAuIiffe  against 
Alfred  B.  Noyce.  Judgment  for  defendant 
on  demurrer,  and  plaintiff  appeals.  Af- 
firmed. 

James  C.  Klnsler,  for  appellant.  Wm. 
Bilrd  &  Sons,  for  appellee. 
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ROSE.  J.  Pifilntiff  in  her  petition  states 
that  at  9:30  o'clock  p.  m..  July  8.  1807,  she 
•tepped  In  a  hole  in  a  dangerous,  wooden 
sidewalk  in  front  of  a  lot  owned  by  defend- 
ant In  the  city  of -Omaha,  and  as  a  result 
sustained  perRonal  injuries  to  the  extent  of 
$lSnOMi9.  through  the  negligence  of  defend- 
ant In  falling  to  repair  the  sidewalk  within 
20  days  after  he  bad  been  notified  by  the 
city  to  do  sa  The  trial  court  sustained  a  de- 
murrer to  her  petition,  and  from  a  dismiss- 
al of  her  suit  she  has  appealed. 

The  BulBcIency  of  the  iietltlon  is  the  only 
qnesttnn  presented.  riatntifT  seeks  to  hold 
defendant  liable  for  damages  under  the  fol- 
lowtnir  statutory  provision,  which  was  part 
of  the  Omaha  charter  at  the  time  of  the 
injury:  "Where  the  owner  or  owners  of 
abutting  property  fall  to  keep  in  re|>air  the 
sidewalk  adjacent  thereto,  they  shall  be  lia- 
ble for  all  damages  or  Injuries  ocfcasioned  or 
recovered  by  reason  of  the  defective  or  dan- 
gerous condition  of  such  sidewalk."  Comp. 
St.  1U(>7.  c.  12a.  i  121.  One  of  the  grounds  on 
which  defendant  resists  liability  under  this 
provision  Is  that  he  was  not  properly  no- 
tilled  by  the  city  to  repair  the  walk;  there 
being  nothing  in  the  notice  pleaded  to  in- 
dicate the  manner  of  making  repairs  or 
the  kind  of  materials  to  be  used.  Plain- 
tiff's alle^tions  as  to  notice  are:  "That 
on  the  30th  dny  of  April,  A.  D.  1907,  the 
city  of  Omaha,  Neb.,  having  authority  so  to 
do.  by  Resolution  No.  1713.  ordered  and  di- 
rected the  defendant  to  repair  said  side- 
walk: that  said  resolution  and  order  was 
published  as  required  hf  law,  and  a  notice 
of  such  order  and  resolution  was  moiled  to 
defendant  by  registered  letter,  and  recei]>t 
therefor  was  returned  to  tlie  city  clerk  of 
said  city  of  Omnha,  signed  by  George  O. 
Wallace,  defendant's  agent,  then  In  charge 
of  said  lot  and  the  buildings  thereon." 

The  nature  and  extent  of  the  repairs  re- 
quired and  the  manner  of  making  them  are 
Dot  stated  In  the  notice.  The  kind  of  ma- 
terials to  be  nsed  Is  not  mentioned.  Plain- 
tiff did  not  set  out  In  her  petition  or  attach 
to  it  a  copy  of  the  resolution.  Was  the  no- 
tice pleaded  sufficient  to  require  defendant 
to  repair  the  sidewalk  at  the  peril  of  be- 
coming liable  for  all  damages  resulting  from 
his  failure  to  do  so.  and  of  subjecting  his 
proiierty  to  a  Hen  for  the  cost  of  any  re- 
pairs which  the  city  might  subsequently 
make?  The  fee  of  the  street  is  in  the  city, 
and  the  sidewalk  Is  (lart  of  the  street  Davis 
v.  City  of  Omaha,  47  .Neb.  836.  06  N.  W.  a-ia 
It  Is  the  duty  of  the  city  to  keep  Its  side- 
walks In  repair  and  In  a  safe  condition  for 
public  use.  City  of  Lincoln  t.  Janesch,  63 
Neb.  712,  89  N.  W.  280.  56  L.  R.  A.  762,  93 
Am.  St.  Rep.  478;  Tewksbury  v.  City  of 
Lincoln.  St  Xeb.  674.  121  N.  W.  994.  It  was 
not  relieved  of  tuat  duty  by  the  enactment 
requiring  owners  of  abutting  property  to 
repair  adjacent  sidewalks.    The  diarter  In 


force  at  the  time  of  the  accident  declared: 
"The  mayor  and  city  council  shall  have  pow- 
er to  construct  or  repair  sidewalks  along 
any  street  or  part  thereof  of  such  material 
and  in  such  manner  as  they  deem  nece-ssary 
and  to  assess  the  cost  thereof  upon  abutting 
property."  Comp.  St.  1907.  c.  12a,  {  120.  The 
section  containing  the  provision  upon  which 
plaintiff  relies  is  as  follows:  "Where  the 
grade  of  any  street  or  part  of  a  Street  has 
not  been  established,  or  where  a  street  has 
not  t)een  worked  or  filled  to  the  established 
grade,  or  where  a  street  has  been  graded 
but  does  not  conform  to  the  established 
grade,  the  owners  of  lots  or  lands  abutting 
on  such  street  siiall  only  he  required  to  con- 
struct or  repair  such  sidewalks  along  such 
streets  with  brick,  macadam  or  such  other 
material,  except  stone  or  artificial  stone,  as 
the  mayor  or  council  may  direct  Ne  wood- 
en sidewalks  shall  be  constructed  by  the 
city  and  the  cost  thereof  assessed  upon  the 
abutting  property,  except  where  the  mayor 
and  council  may  deem  It  inadvisable  to  build 
tiermanent  sidewalk  and  shall  tty  concurrent 
resolution  order  such  wooden  walk  to  be 
constnifted.  Before  any  sidewalk  shall  be 
constructed  or  repaired  by  this  city  the 
owner  or  owners  of  the  lots  or  lands  to  be 
assessed  shall  be  given  notice  to  construct 
or  repair  such  sidewalk  and  shall  have  twen- 
ty da.vs  after  the  giving  of  such  notice  with- 
in which  to  construct  the  same.  Snch  notice 
shall  be  served  or  published  as  dlrecteil  by 
ordinance  and  if  such  notice  be  by  publica- 
tion it  shall  be  sufficient  to  address  such  no- 
tice to  its  owner  generally.  The  city  clerk 
shall  give  an  additional  notice  by  regis- 
tered letter  directed  to  the  Inst  known 
address  of  such  owners  or  their  agents,  but 
the  failure  to  give  such  additional  notice 
shall  not  Invalidate  such  proceedings  or  the 
special  assessment  for  such  sidewalk.  In 
case  the  owner  or  owners  shall  fall  to  con- 
struct or  repair  such  sidewalk  as  directed 
the  city  may  construct,  or  repair  snid  walk 
and  assess  the  cost  thereof  upon  the  abut> 
ting  property.  Sidewalks  constructed  un- 
der the  provisions  of  this  act  shall  not  ex- 
ceed four  feet  in  width  except  when  con- 
structed upon  streets  conforming  to  the 
established  grade.  Where  the  owner  or  own* 
ers  of  abutting  property  fail  to  keep  In  re- 
pair the  sidewalk  adjacent  thereto,  they 
shall  be  liable  for  all  damages  or  injuries 
occasioned  or  recovered  by  reason  of  the  de- 
fective or  dangerous  condition  «f  such  side- 
walk."   Comp.  St  1907.  e.  12o,  f  121. 

Under  the  \&yr,  therefore,  the  rlty  owns 
and  controls  the  sidewalk  space,  and  the 
mayor  and  coimcll  have  power  "to  eunstmct 
or  repair  sidewalks  along  any  street  or  part 
thereof  of  such  material  and  In  such  man- 
ner as  they  deem  necessary."  The  occasion 
for  making  repairs,  the  extent  thereof,  and 
the  kind  of  materials  to  be  used  are  -matters 
couiiultted  to  the  mayor  and  couaeli    "Be- 
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fore  tmj  sidewalk  shall  be  constructed  or 
repaired  by  this  city,"  says  the  charter,  "the 
owner  or  owners  of  the  lots  or  lands  to  be 
assessed  shall  be  given  notice  to  construct 
or  repair  such  sidewalk  and  shall  have  twen- 
ty days  after  the  giving  of  such  notice  with- 
in which  to  construct  or  repair  the  same." 
The  adjacent  owner  has  not  been  given  au- 
thority to  determine  the  extent  of  the  re- 
pairs, the  manner  of  making  them,  or  the 
kind  of  materials  necessary.  On  the  other 
hand,  the  mayor  and  council  have  power  to 
construct  or  repair  walks  with  "such  ma- 
terial and  In  such  manner  as  they  deem 
necesaery."  The  Legislature  left  these,  mat- 
ters In  the  hands  of  city  officers.  That 
authority  has  not  been  divided  between  them 
and  private  ladivlduals.  As  to  materials 
and  manner  of  making  repairs,  both  power 
and  responsibility  rest  on  public  officers. 
This  was  clearly  the  intention  of  the  Legis- 
lature. In  no  other  way  could  uniformity 
in  materials  and  construction  be  expected. 
The  kind  of  materials  and  manner  of  making 
repairs  being  within  the  exclusive  control 
of  the  mayor  and  council,  a  notice  Involving 
such  serious  consequences  as  liability  of  a 
lot  owner  for  Injuries  to  persons  using  the 
adjacent  sidewalk  and  for  liens  for  repairs 
should  contain  sufficient  information  to  en- 
able him  to  perform  the  duties  Imposed  by 
statute.  If  be  should  assume  to  exercise 
his  own  Judgment  In  selecting  materials  and 
In  making  repairs,  there  would  be  no  cer- 
tainty that  the  city  officers  would  not  Inter- 
fere, or  that  his  work  would  not  be  con- 
demned. When  all  provisions  of  the  char- 
ter are  considered,  a  lot  owner  is  not  re- 
quired to  repair  an  adjacent  sidewalk  until 
he  has  been  notified  by  the  city  to  do  so, 
and.  In  absence  of  such  notice,  he  Is  not  lia- 
ble to  pedestrians  for  damages  for  person- 
al Injuries.  Statutes  of  like  Import  have 
been  thus  construed.  City  of  Lincoln  v.  Jan- 
esch,  63  Neb.  707,  8»  N.  W.  280,  56  L.  R.  A. 
762,  93  Am.  St  Rep.  478;  Martlnovltcb  t. 
Wooley,  128  Cal.  141,  60  Pac.  760.  The  kind 
of  materials  to  be  used  and  the  manner  of 
making  repairs  should  be  ladicated  ta  the 
notice.  Reasons  for  this  conclusion  are 
found  in  the  following  language  approved  by 
this  court  In  City  of  Lincoln  v.  Janescb,  63 
Neb.  707,  89  N.  W.  280,  56  L.  R.  A.  762,  93 
Am.  St  Rep.  478:  "The  lot  owner  has  no 
choice  as  to  the  kind  of  repairs.  It  Is  very 
evident  that  the  kind  of  repairs  to  be  made, 
and  the  material  to  be  used,  are  under  the 
control  of  the  street  superintendent.  If  a 
lot  owner  proceeds  of  his  own  motion  to  re- 
pair, the  street  superintendent  may  stop 
him,  compel  him  to  change  or  remove  what 
he  has  done,  and  require  him  to  repair  dif- 
ferently. Surely,  If  the  lot  owner  must  re- 
pair of  his  own  motion,  and  owes  that  duty 
to  every  passerby,  on  pain  of  damages  for 
lijuries,  he  ought  to  know  definitely  what 


be  is  to  do.  He  can  hardly  owe  a  definite 
duty  when  he  has  no  means  of  knowing  ho'w 
to  discharge  it"  Toutloff  v.  City  of  Green 
Bay,  91  Wis.  490,  65  N.  W.  168. 

The  notice  pleaded  by.  plaintiff  was  in- 
sufficient in  the  respects  stated,  and  for  tbat 
reason  the  demurrer  to  her  petition  'vras 
properly  sustained. 

Affirmed. 


FAIST  T.  DAHL.     (No.  16.008.) 
(Supreme  Court' of  Nebraska.    April  23,  1910.) 

(Syllahua  hy  the  Court.) 

1.  CoNTBACTs  (8  137*)— Pebfobuancb— Legac 

ANO    ILLXOAL    ACTS. 

Where  one  gives  a  good  and  valid  consider- 
ation, and  thereupon  another  promises  to  do 
two  things,  one  legal  and  the  other  illegal,  he 
shall  be  held  to  do  tbat  which  is  legal,  unless 
the  two  are  «o  mingled  and  bound  together  that 
tliey  cannot  be  separated. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  701-712;    Dec.  Dig.  §  137.*] 

2.  Appeal  and  Ebbob  (§  930*)— CoNixicnNa 
Evidence— Pbesumptions. 

"Where  a  cause  is  submitted  to  a  Jury  up- 
on conflicting  testimony,  there  l>eing  no  objec- 
tion ^to  the  mstmctions  of  the  court,  and  the 
verdict  is  consistent  with  the  line  of  testimony 
presented  by  one  of  the  parties  to  the  suit,  an 
appellate  court  will  presume  that  the  jury 
adopted  the  line  of  testimony  with  which  their 
verdict  corresponds."  C!ooper  v.  Hall,  22  Neb. 
168,  34  N.  W.  340. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  {  3761;   Dec.  Dig.  i  930.*] 

Appeal  from  District  Ck>urt,  Colfax  Coun- 
ty; Hollenbeck,  Judge. 

Action  by  Charles'  Falst  against  Herman 
Dahl.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Geo.  W.  Werta,  for  appellant  F.  W.  But- 
ton, for  appellee. 

FAWCETT,  J.  On  November  22,  1906, 
plaintiff  and  defendant  entered  Into  a  writ- 
ten contract  as  follows : 

"Contract 

"This  agreement  made '  and  entered  Into 
this  22nd  day  of  November,  1906,  by  and 
between  Herman  H.  Dahl,  party  of  the  first 
part  and  Chas.  Falst  of  North  Bend,  Nebr., 
party  of  the  second  part  witnesseth: 

"Party  of  the  first  part  hereby  agrees  to 
sell  and  transfer  to  party  of  the  second  part 
the  west  hundred  (100)  feet  of  block  fifteen 
(15)  lot  ten  (10)  located  In  Rogers,  Colfax 
Co.  Nebr.,  as  platted  and  recorded  In  clerk 
office  of  Oolfax  C!o.  together  with  all  Im- 
provements and  appurtenances  thereon:  a 
certain  stock  of  liquor.  In  the  buildings  on 
said  premises,  together  with  all  shelvlngs, 
fixtures,  etc.,  connected  therewith,  and  use 
of  llscence  for  balance  of  lOOG  year  under 
power  of  attorney  and  bond. 

"Party  of  the  second  part  hereby  agrees 
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to  pay  party  of  the  first  part  in  considera- 
tion of  the  sale  above  mentioned  cash  as 
follows:  The  snm  of  twenty  seven  hundred 
^hty  five  ($2785.)  dollars  payable  as  follows: 
Five  handred  ($500.00)  dollars  cash  this  day 
and  date,  and  the  balance  twenty  two  hun- 
dred eighty  five  ($2285.00)  dollars  on  Janu- 
ary first  1907.  Said  party  of  the  second  part 
further  agrees  to  pay  first  party  on  or  be- 
fore the  1st  day  of  January  1007  in  consid- 
eration of  above  sale,  cash  for  all  stock  of 
liquor  of  said  first  party,  on  said  premises  In 
accordance  with  invoice  made  by  parties 
bereto  on  Jan.  1st  1907. 

"It  Is  further  understood  and  agreed  by 
the  parties  hereto,  that  first  party  retains  all 
his  book  accounts  of  what  ever  kind,  said 
party  of  the  first  part  to  transfer  all  running 
insurance,  on  date  of  possession. 

"It  is  further  agreed  by  the  parties  here- 
to, that  first  party  give  possession  on  Janu- 
ary 1st  1907  and  all  transfers  be  made  at 
that  time,  party  of  the  second  part  to  make 
final  and  all  payment  on  same  date,  together 
with  power  of  attorney  for  balance  of  party 
of  the  first  part's  unexpired  Itscense,  and 
snrety  bonds  for  the  sum  of  five  thousand 
($5,000.00)  dollars  from  the  date  of  posses- 
sion to  expiration  of  liscense  term  of  first 
party. 

"It  is  further  understood  and  agreed  that 
If  said  second  party  shall  fall,  without  fault 
of  first  party,  to  keep  his  agreements,  here- 
in made,  said  second  party  shall  forfeit  the 
snm  of  payment,  made  this  day  and  date,  to 
party  of  the  first  part 

"It  is  further  understood  this  sale  is  ab- 
solute. 

"In  witness  whereof,  parties  hereto  have 
fixed  their  hands,  this  22nd  day  of  Novem- 
ber 1906. 
"[Signed]  Herman  H.  Dahl. 

"Chas.  ralst 
"Witness:   P.  Jackebson." 

The  petition  alleges  suhstantially  that  at 
the  time  of  signing  said  contract  plaintiff 
paid  the  $500  cash  therein  stipulated  for, 
and  on  January  1,  1907,  offered  to  pay  de- 
fendant the  balance  in  cash  as  per  the  con- 
tract, and  demanded  a  ^eed  to  said  real  es- 
tate, at  the  same  time  asking  defendant  to 
remain  in  possession  of  the  premises  for  a 
few  days  until  plaintiff  could  take  posses- 
sion, which  defendant  agreed  to  do,  defend- 
ant then  stating  that  plaintiff  could  keep  bis 
money  until  he,  plaintiff,  was  ready  to  take 
possession;  that  on  January  4th  plaintiff 
again  offered  defendant  the  money  as  per 
contract,  and  demanded  a  deed  to  said  real 
estate,  "whereupon  defendant  stated  to  plain- 
tiff that  he  would  not  accept  said  money  and 
would  not  give  plaintiff  a  deed  to  said  real 
estate,  and  would  not  sell  to  him  at  all" ;'  that 
plaintiff  then  demanded  a  return  of  the  $500, 
which  defendant  refused;  that  plaintiff  has 
fnlly  performed  all  the  conditions  of  the  con- 
tract on  his  part,  but  that  defendant  has 


committed  a  breach  and  has  wholly  refused 
and  failed  to  perform  the  conditions  thereof 
on  his  part ;  that  plaintiff  has  been  damaged 
in  the  sum  of  $500,  for  which  amount  he 
prays  Judgment.  For  answer  defendant  al- 
leges substantially  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  that  the  Contract  upon  which  plain- 
tiff's action  is  based  "is  not  capable  of  en- 
forcement, for  the  reason  that  the  same  is 
illegal,  contrary  to  public  policy,  and  of  such 
a  nature  that  no  relief  can  be  rendered  there- 
under, in  that  it  includes  an  attempt  to 
transfer  the  license  and  use,  and  the  right 
to  use  a  liquor  license,  from  the  party  to 
whom  the  same  was  issued  to  another  party, 
without  legal  process,  and  without  the  legal 
formalities  required  by  law,  which  attempt 
was  participated  in  by  the  plaintiff  herein, 
and  because  the  consideration  named  in  said 
contract  is  indivisible,  so  that  the  legal  por- 
tion thereof  cannot  be  separated  from  the 
part  which  Is  illegal,  and  the  whole  of  said 
contract  is  void  and  not  enforceable  for  any 
purpose;"  admits  the  execution  of  the  con- 
tract set  out  In  plaintiff's  petition,  and  the 
receipt  of  the  $500  thereunder,  but  denies 
each  and  every  other  allegation  in  plaintiff's 
petition  contained.  The  reply  is  a  general 
denial.  There  was  a  verdict  for  plaintiff  for 
$500,  and  from  a  Judgment  thereon  defend: 
ant  appeals. 

The  grounds  upon  which  defendant  insists 
there  should  be  a  reversal  of  the  Judgment 
are:  (1)  That  the  court  erred  in  overruling 
his  motion  for  new  trial.  (2)  That  the  court 
erred  in  admitting  in  evidence  the  contract 
over  objection  of  appellant  (3)  That  the 
pleadings  will  not  support  the  Judgment  and 
verdict  (4)  That  the  evidence  will  not  sup? 
port  the  judgment 

Defendant's  first  assignment  Is  included  in 
the  other  three. 

The  second  and  third  assignments  will  be 
considered  together.  This  brings  us  to  a  con- 
sideration of  the  contract  If  any  part  of 
the  consideration  is  illegal  and  against  pub- 
lic policy,  and  such  Illegal  part  is  so  inter- 
woven with  the  part  that  is  legal  that  it  can- 
not be  distinguished  and  separated  there^ 
from,  then,  of  course,  it  was  error  to  admit 
the  contract  in  evidence,  and  the  petition 
based  thereon  would  not  support  the  Judg- 
ment But  we  do  not  so  construe  the  con- 
tract We  think  the  contract  covers  two  sep- 
arate and  distinct  agreements.  The  first  to 
convey  the  lot,  together  with  all  improve- 
ments and  appurtenances  thereon ;  the  second 
to  transfer  certain  articles  of  personal  prop- 
erty. This,  we  think,  is  made  clear  by  the 
portion  of  the  contract  which  provides  that: 
"Party  of  the  second  part  hereby  agrees  to 
pay  party  of  the  first  part  in  consideration 
of  the  sale  above  mentioned  cash  as  follows: 
The  sum  of  twenty  seven  hundred  eighty  five 
($2785.)  dollars  payable  as  follows:  Ave  hun- 
dred ($500.00)  dollars  cash  this  day  and  date, 
and  the  balance  twenty  two  hundred  eighty 
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five  ($2288.00)  dtrilars  on  January  first  1907. 
Said  party  fff  the  second  part  further  agrees 
to  pay  first  party  on  or  before  the  1st  day 
of  January  1907,  In  consideration  for  above 
sale,  cash  for  all  stock  of  liquors  of  said  first 
party,  on  said  premises  In  accordance  with 
Invoice  made  by  parties  hereto  on  Jan.  1st, 
1907.**  Even  if  the  agreement  to  transfer  to 
plaintiff  or  to  give  him  the  right  to  use  de- 
fendant's unexpired  license  were  Illegal, 
which  question  was  not  tried  In  the  court  be- 
low, there  was  nothing  Illegal  In  the  contract 
agreeing  to  sell  to  plalntiflF  the  lot,  together 
with  the  building  thereon,  and  the  shelving, 
saloon  furulture,  and  fixtures.  For  the  con- 
sideration of  $2,785 '  defendant  was  to  sell 
and  transfer  to  plaintiff  all  these'  articles, 
and  on  January  1,  1907,  was  also  to  sell  to 
him  the  stock  of  liquors  then  on  baud  for 
their  value  as  then  Invoiced,  which  would 
constitute  the  consideration  for  such  sale; 
and  we  think  the  only  reasonable  construc- 
tion to  be  given  to  the  contract  Is  that  any 
agreement  to  transfer  or  give  the  right  to 
use  the  license  In  question  must  be  held  to  be 
connected  and  associated  with  the  transfer 
of  the  liquors  to  be  sold  thereunder.  The 
contract,  therefore,  was  divisible  In  two  re- 
spects, viz.,  the  property  which  defendant 
was  selling  was  divided  into  two  classes,  the 
first  class  being  the  lot,  together  with  the 
building  and  all  of  the  improvements  and  ap- 
purtenances ;  the  second,  distinctly  separated 
from  the  first  by  a  colon  In  the  contract,  be- 
ing the  stock  of  liquors  together  with  the 
shelving  and  fixtures  connected  therewith, 
and  the  use  of  the  license  for  the  balance  of 
the  year.  Whether  the  consideration  of  $2,- 
785  covered  the  first  class  and  also  the  shelv- 
ing and  fixtures  In  the  second  class  is  imma- 
terial, for  the  reason  that  there  was  nothing 
Illegal  in  attempting  to  sell  any  of  those  arti- 
cles. It  seems  clear  to  us  that  the  $2,785 
was  the  agreed  consideration  for  the  proper- 
ty which  defendant  had  a  legal  right  to  sell 
and  which  plaintiff  bad  a  legal  right  to  pur- 
chase, and  that  the  use  of  the  license  was  an 
Incident  to  the  sale  of  the  liquors,  the  consid- 
eration for  the  sale  of  which  had  not  yet 
been  fixed. 

We  therefore  hold  tuat  the  contract  was 
divisible,  and  that  the  $2,785  constituted  the 
consideration  for  the  lot,  together  with  its 
improvements  and  appurtenances,  and  was 
not  ill  any  manner  connected  with  that  part 
of  the  contract  relating  to  the  stock  of  liquors 
or  saloon  license.  Indeed,  this  seems  to  be 
the  theory  u|ion  which  the  case  was  tried 
and  submitted  to  the  Jury  in  the  court  below. 
On  the  trial,  no  reference  was  made  by  either 
party  to  the  license  feature  of  the  contract. 
Plaintiff  and  defendant  and  defendant's  wit- 
ness Jackebson  all  three  testified  that  the  of- 
fers and  counteroffers  of  January  Ist  and 
6th  were  In  relation  to  the  real  estate.  It  Is 
evident  from  this  that  the  parties  themselves 


considered  the  $2,785  as  belns  the  considera- 
tion for  the  real  estate,  and  that  the  matters 
pertaining  to  the  saloon  were  to  be  the  Bub- 
Ject  of  subsequent  ascertainment  and  settle- 
ment. 

By  instruction  No.  4  the  court  told  the 
Jury:  "if  the  Jury  believe  from  the  evidence 
that  the  plaintiff  on  the  1st  and  5th  days  of 
January,  1907,  or  either  of  said  dates,  offer- 
ed to  pay  the  babmce  ot  said  purchase  money 
for  said  lot  In  compliance  with  the  terms  of 
said  contract,  and  was  willing  and  offered  at 
said  times  to  comply  therewith,  and  tliat  he 
was  prevented  from  so  doing  by  defendant 
refusing  to  perform  his  part  of  said  contract 
and  make  a  conveyance  of  said  premises  de- 
scribed In  said  petition,  then  your  verdict  in 
this  case  should  be  for  the  plaintl.T."  The 
giving  of  this  Instruction  was  alleged  as  er- 
ror in  the  motion  for  new  trial,  but  the  as- 
signment was  abandoned  In  this  court.  The 
district  <-ourt  having  thus  eliminated  the  li- 
cense issue,  and  defendant  having  acquiesced 
therein  by  failing  to  assign  error  here,  we 
must  treat  that  question  as  out  of  the  case. 
It  follows  from  this  that  the  district  court 
did  not  err  in  admitting  the  contract  In  evi- 
dence, and  that  the  petition  is  sufllclent  to 
support  the  Judgment  and  verdict 

The  fourth  assignment,  "that  the  evidence 
win  not  support  the  Judgment,"  is  not  dis- 
cussed in  defendant's  brief,  and  would  hot  be 
availing  If  discussed.  The  record  shows  that 
the  testimony  of  the  witnesses  was  in  sharp 
confilct  Plaintiff  testifies  that  on  the  1st 
day  of  January  he  went  to  defendant,  and 
offered  to  pay  him  the  balance  of  the  pur- 
chase price,  and  demanded  a  deed  for  the 
property ;  that  he  requested  defendant  to  con- 
tinue in  possession  for  a  few  days  until  he 
could  get  ready  to  take  possession;  that  de- 
fendant agreed  to  do  so.  and  said  that  be, 
plaintiff,  could  pay  the  balance  of  the  eoiisid- 
eratlon  when  he  took  possession;  that  he 
again  went  to  defendant  five  days  later,  and 
offered  to  pay  the  balance  of  the  considera- 
tion'and  demanded  a  deed;  that  defendant 
then  refused  to  make  a  deed  and  refused  to 
consummate  the  deal.  This  is  squarely  con- 
tradicted by  defendant,  who  testified  iu  bis 
Qwn  behalf.  To  some  little  extent  defendant 
la  corroborated  by  the  witness  Jackebson, 
who  drew  the  contract,  and  In  whose  pres- 
ence the  transaction  of  January  Ist  is  testi- 
fied to  have  occurred.  The  veracity  of  these 
witnesses  and  the  weight  to  be  given  their 
testimony  were  questions  for  the  Jury.  The 
case  was  submitted  to  the  Jury  on  an  In- 
struction which  is  not  claimed  in  the  brief  to 
have  been  erroneous.  We  think  the  trial 
court  properly  construed  the  contract  In  its 
Instructions,  and  that  the  verdict  of  the  Jury 
is  not  only  supported  by  the  evidence,  but  Is 
in  the  line  of  simple  and  exact  Justice. 

The  Judgment  of  the  district  court  la  there- 
fore affirmed. 
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J.  P.  I.KININGBR  LUMBER  CO.  t.  DEWEY 

et  al.    (No.  16,000.) 
(Supreme  Coort  «f  Nebraska.    April  23,  1910.) 

(SyOabuB  by  the  Court.) 

1.  DivoRCB  (§320*)— Right  OF  Divorced  Pbb- 
BON — Contract  of  Mabbiaob — Validitt. 

Prior  to  the  enactment  of  chapter  45,  Laws 
Neb.  19uy,  it  was  competent  for  a  divorced  per- 
•OD  to  anter  into  a  contract  within  six  months 
of  the  entry  of  his  decree  of  divorce  to  marry 
subsequent  to  six  months  after  the  rendition  of 
that  decree. 

lEkl.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  f  818;  Dec.  Dig.  {  320;*  Marriage, 
Cent.  Dig.  {  29.J 

2.  Fraudulent  Conveyances  (8  94*)— Con- 
si  ueeation — Contract  to  Marry  —  Vajud- 

ITY. 

Marriage  in  contemplation  of  law  Is  a  valu- 
able consideration  sufficient  to  sustain  an  ante- 
nuptial settlement  and  conveyance  of  property 
as  against  the  creditors  of  the  grantor,  although 
such  settlement  and  conveyance  was  made  by 
him  with  intent  to  defraud  his  creditors,  unless 
that  intent  is  known  to  the  grantee,  or  she 
has  notice  thereof  at  or  before  the  time  of  the 
aetUement. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Ont  Dig.  S{  236-242;  Dec.  Dig. 
194.*] 

Appeal  from  District  Court,  Platte  Coun- 
ty;  Thomas,  Judge. 

Actluu  by  the  J.  P.  Leinlnger  Lumber  Com- 
pauy  agaiust  George  L.  Dewey  aud  others. 
From  the  Judgment,  Lillian  Dewey,  a  de- 
fendant, api)ealB.    Reversed  aud  remanded. 

Albert  &  Wagner,  for  appellant  John  J. 
Sullivan  and  A.  M.  Post,  for  appelleei 

ROOT,  3.  In  tills  action  to  foreclose-  a 
mechanic's  lien,  the  defendant  Lillian  Dew- 
ey asserted  title  to  the  land  as  against  the 
defendant  Columbus  State  Bank  by  virtue 
of  an  antenuptial  settlement  aud' conveyance. 
The  defendant  bank  claimed  title  by  virtue 
of  a  Judicial  sale  of  said  real  estate  as  the 
property  of  George  Dewey,  husband  of  the 
defendant  Lillian  Dewey.  The  bank  pre- 
vailed, and  Lillian  Dewey  appeals. 

The  evidence  is  somewhat  meager,  but  it 
appears  therefrom  that  prior  to  1905  the  de- 
fendant George  Dewey  was  married  to  a' 
woman  other  than  Lillian  Russell,  bis  pres- 
ent wife.  Before  commencing  suit  for  a  di- 
vorce from  his  first  wife,  George  Dewey  bad 
an  understanding  with  iXiss  Russell  that  be 
should  procure  a  divorce,  make  a  fluanclal 
provision  for  her,  and  they  should  become 
man  and  wife,  but  no  specific  contract  was 
altered  Into.  On  the  14tb  of  June,  19U3, 
(jcorge  Dewey  was  divorced  in  an  action 
wherein,  we  refer  from  the  record,  be  was 
plaintlfF.  July  10,  1005,  George  Dewey  and 
Lillian  Russell  executed  a  written  contract 
wherein  and  whereby  they  agreed  to  marry 
within  six  months.  He  settled  $5,000  niHin 
her,  and  agreed  that,,  if  he  was  unable  to 
pay  the  money,  he  would  convey  to  her  in 


satisfaction  of  said  settlement  the  land  In 
dispute  in  this  action  and  a  certain  lot 
Miss  Russell  on  her  part  agreed  to  accept 
said  settlement  in  full  satisfaction  of  all 
claims  she  might  otherwise  have  upon  bis 
estate.  September  27,  1905,  Dewey  exe<iit- 
ed  a  deed  In  the  presence  of  an  attesting 
witness  conveying  said  land  to  Miss  Russell. 
The  deed  was  not  acknowledged,  but  was 
recorded  September  30,  1905.  One  year 
thereafter  Dewey  made  a  second  deed  to  his 
wife,  duly  acknowledged,  for  the  puriMse  of 
Correcting  the  defect  In  the  former  convey- 
ance. December  20,  1005,  the  -  defendants 
Dewey  were  duly  married,  and  from  thence 
hitherto  have  lived  together  as  man  and 
wife.  In  April.  1005.  George  Dewey  borrow- 
ed $1,700  from  the  defendant  Colnmbus 
State  Bank,  and  about  that  time  he  l>ecBme 
further  indebted  to  it  as  the  indorser  of  a 
note.  July  10,  1905.  the  defendant  George 
Dewey  owed  his  codefendant,  the  Columbus 
State  Bank,  nearly  $2,000.  He  also  owed 
about  $500  to  other  creditors,  and  his  prop- 
erty, other  than  that  referred  to  In  the  mar- 
riage settlement  was  of  the  value  of  about 
$1,000.  In  March,  1906,  the  defendant  bank 
commenced  an  action  aided  by  attachment 
in  the  district  court  of  Platte  county  against 
the  defendant  George  Dewey,  and  recovered 
Judgment  in  June  of  that  year  for  $1.0116. 
Subsequently  the  land  conveyed  to  Mrs.  Dew- 
ey was  sold  by  order  of  court  as  the  prop- 
erty of  George  Dewey,  and  was  purchased 
by  said  bank.  The  bank's  cashier  testiUes 
that  Mr.  Dewey  stated  that  the  transfer  to 
Lillian  Russell,  later  Mrs.  Dewey,  was  for 
the  purpose  of  preventing  the  first  Mrs.  Dew- 
ey recovering  alimony,  but  subsequently  the 
land  had  been  reconveyed.  George  Dewey  de- 
nies making  any  such  statement  Mr.  and 
Mrs.  Dewey  testify  in  the  most  positive  terms 
that  at  the  time  the  deed  was  executed  and 
at  all  times  prior  thereto  she  was  in  abso- 
lute Ignorance  of  his  financial  condition,  and 
that  the  settlement  was  made  for  the  sole 
purpose  of  providing  for  Mrs.  Dewey  and  in 
consideration  of  their  marriage.  Counsel 
for  Mrs.  Dewey  argue  that  the  marriage  set- 
tlement and  the  deed  made  in  conformity 
thereto  vest  her  with  a  title  superior  to  the 
claims  of  her  husband's  creditors.  Counsel 
for  the  defendant  bank, insists  that  George 
Dewey  in  July,  1005,  was  Incomjietent  to 
enter  into  a  contract  to  marry  or  to  make  a 
marriage  settlement ;  that  bis  preceding  oral 
agreement  was  against  public  policy,  with- 
out consideration,  and  tainted  the  written 
contract,  and  for  six  months  subsequent  to 
the  entry  of  his  decree  of  divorce  George 
Dewey's  status  was  that  of  a  married  man. 

The  statute  In  force  at  the  time  the  trans- 
actions herein  considered  occurred  is  as  fol- 
lows: 

"It  shall  be  unlawful  for  any  person  who 
shall  obtain  a  decree  of  divorce  to  marry 
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agt^ln  during  the  time  allowed  by  law  for 
commencing  proceedings  in  error  or  by  ap- 
peal for  tbe  reversal  of  KuSi  decree,  and  In 
case  such  proceedings  shall  be  instituted,  it 
shall  be  unlawful  for  the  defendant  in  er^ 
ror  or  appellee  to  marry  again  during  tbe 
pendency  of  such  proceedings,  and  a  vlola- 
tiou  of  this  act  shall  subject  the  party  vio- 
lating it  to  all  the  penalties  of  other  cases  of 
bigamy." 

"No  proceedings  for  reversing,  vacating, 
or  modifying  any  decree  of  divorce,  except 
in  80  far  as  such  proceedings  shall  afCect  only 
questions  of  alimony,  property  rights,  cus- 
tody of  children,  and  other  matters  not  af- 
fecting the  marital  relations  of  tbe  parties, 
shall  be  commenced  unless  within  six  months 
after  tbe  rendition  of  such  decree,  or  in 
case  the  person  entitled  to  such  proceedings 
Is  an  Infant,  a  person  of  unsound  mind,  wlcb- 
In  six  months,  exclusive  of  tbe  time  of  such 
disability."  Sections  6369,  5370,  Cobbey's 
Ann.  St  1907. 

it  goes  without  saying  that  no  contract, 
oral  or  written,  made  by  George  Dewey 
while  a  married  man  to  marry  Lillian  Rus- 
sell should  be  recognized  as  the  foundation 
for  any  right  It  Is  also  clear  that  for  six 
months  subsequent  to  the  time  George  Dew- 
ey procured  his  divorce  he  could  not  enter 
into  the  marriage  relation  so  as  to  give  Lil- 
lian  Russell,  or  any  woman  other  than  his 
first  spouse,  a  lawful  status  as  his  wife. 
But  the  statute  did  not  prohibit  Mr.  Dewey 
from  entering  Into  a  contract  to  marry  six 
months  after  bis  divorce  was  granted.  If 
he  had  the  right  to  marry  after  December 
14,  1905,  he  had  tbe  right,  subsequent  to  his 
divorce,  to  agree  to  marry  when  permitted 
by  statute  to  do  so.  The  agreement  was  not 
to  violate  the  law,  but  to  perform  a  lawful 
act  The  authorities  upon  this  proposition 
are  not  numerous,  but,  so  far  as  we  are  ad- 
vised, are  uniform  and  sustain  the  foregoing 
propositions.  Buelna  v.  Ryan,  139  CaL  630, 
73  Pac.  466;  Cooper  v.  Bower,  78  Kan.  156, 
96  Pac.  59;  Id.,  78  Kan.  164,  96  Pac.  794. 

We  have  examined  the  cases  cited  by  coun- 
sel for  the  bank,  but  do  not  find  them  in 
point  In  every  instance  the  contract  was 
made  during  the  time  at  least  one  of  the  par- 
ties thereto  was  married  to  another  person. 
Counsel  for  tbe  banlc  cites,  and  possibly  the 
trial  court  was  Influenced  by,  Eaton  v.  Eaton, 
66  Neb.  676,  92  N.  W.  995,  60  L.  R.  A.  605. 
Some  of  the  statements  made  by  the  learn- 
ed author  of  that  opinion  tend  to  support 
the  contention  of  the  bank  in  this  case,  but 
a  consideration  of  the  entire  opinion  will 
convince  the  reader  that  those  statements 
were  unnecessary  for  the  determination  of 
the  question  Involved  la  that  case,  and  do 
not  bind  tbe  court  In  the  dted  case  the 
plalntlfC  within  six  mouths  of  the  time  she 
was  divorced  from  her  first  husband  mar- 
ried the  defendant  She  cohabited  with  him 
for  a  year,  and  then  prosecuted  au  action  for 
a  divorce.    Her  second  husband  alleged  in 


his  answer  that  said  marriage  was  void,  and 
asked  that  it  be  so  decreed.  The  district 
court  found  for  the  defendant  and  entered  a 
decree  according  to  his  prayer.  This  court 
held  the  plaintiff's  second  marriage  was  void, 
but  that  tbe  conduct  of  the  parties  subse- 
quent to  six  months  after  ttie  plaintiff  se- 
cured her'  divorce  from  her  first  husband 
gave  the  litigants  the  status  of  man  and 
wife.  The  argument  of  our  former  Chief 
Justice  did  not  commit  us  to  the  position 
that  for  six  months  after  a  decree  of  di- 
vorce is  rendered  the  parties  to  such  an  ac- 
tion continue  to  be  man  and  wife,  with  all 
the  consequences  attending  that  relation. 
The  possibilities  of  such  a  status  are  grave, 
involving,  among  other  things,  the  law  con- 
trolling the  descent  of  property,  and  we  are 
of  opinioi;  that  the  Legislature  did  not,  prior 
to  1909,  intend  that  an  absolute  decree  of  di- 
vorce should  be  construed  by  the  courts  to 
be  Interlocutory.  The  Judgment  provided 
for  by  tbe  statute  prior  to  the  enactment  of 
chapter  45,  Laws  Neb.  1909  (section  5369. 
Cobbey's  Ann.  St  1909),  severs  tbe  marital 
relation,  but,  like  any  other  Judgment,  is 
subject  to  review  and  reversal  by  any  pro- 
ceedings known  to  the  law.  To  prevent  di- 
vorced couples  marrying  within  the  time 
provided  by  law  for  an  appeal,  the  prohibi- 
tion against  re-entering  the  marriage  rela- 
tion was  imposed  by  the  Legislature.  For 
a  violation  of  that  mandate  suitable  punish- 
ment was  provided,  and  the  law  will  refuse 
to  enforce  any  contract  entered  into  In  de- 
fiance of  the  statute.  The  L^lslature  not 
having  prohibited  a  divorced  person  from 
entering  into  a  contract  within  six  months 
of  bis  divorce  to  marry  six  months  there- 
after, the  contract  was  not  Illegal.  Mar- 
riage in  contemplation  of  law  is  a  valuable 
consideration  sufiSdent  to  sustain  a  convey- 
ance or  settlement  of  property  as  against  the 
creditors  of  the  grantor,  even  if  made  by 
him  with  the  intent  to  defraud  his  creditors, 
unless  that  Intent  is  known  to  the  grantee, 
or  she  has  notice  of  that  fact  before  the 
contract  Is  executed.  Tolman  v.  Ward,  86 
Me.  303,  29  Atl.  1081,  41  Am.  St  Bep.  556; 
Boggess  V.  Blchards,  39  W.  Va.  667,  20  S.  E. 
599,  26  L.  B.  A.  537,  46  Am.  St  Rep.  938 ; 
Nance  v.  Nance,  84  Ala.  375,  4  South.  698. 
5  Am.  St  Bep.  378;  Sterry  v.  Arden,  1 
Johns.  Ch.  (N.  Y.)  261 ;  Bunnell  v.  Wltherow, 
29  Ind.  123 ;  Prewlt  v.  Wilson,  103  U.  S.  22. 
26  Ia  Ed.  360;  Campion  v.  Cotton,  17  Ves. 
Jr.  263,  34  Eng.  Reprint,  102 ;   20  Oyc.  504. 

The  evidence,  as  heretofore  stated,  is  In- 
sufllcient  to  charge  Mrs.  Dewey  with  knowl- 
edge or  notice  of  any  frauduloit  Intent  her 
husband  may  have  had  In  transferring  the 
land  in  question  to  her,  and  for  that  reason 
the  Judgment  of  the  district  court  must  be 
reversed.  The  other  matters  referred  to  in 
the  bank's  brief  are  not  deemed  of  sufficient 
importance  to  Justify  extending  this  opinion 
by  specific  reference  thereto. 

The  Judgment  of  the  district  court  upon  the 
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iKnes  Joined  between  Lillian  Dewey  and  the 
Coliunbns  State  Bank  Is  reversed,  and  the 
cause  remanded  for  farther  proceedings. 

FAWCEIT,  J.,  not  sitting. 


MEESB  T.  NIXON.    <No.  16,005.) 
(Snpreme  Court  of  Nebraska.    April  28,  1910.) 

(SylUbui  hy  the  Court.) 

FHAUDS,     STATtJTK     OF     (J     56*)— INTEKKST     IN 

Land— What  Conbtitutes. 

A  contract  by  which  two  men  agree  to- 
gether to  constmct  a  ditch  apon  the  land  of  a 
third  party  la  not  a  contract  for  an  interest  in 
land,  and  is  not  within  the  third  section  of  the 
lUtnte  of  frauds.    Comp.  St.  1909,  a  82,  |  & 

[Ed.  Note.— For  other  eases,  see  Frands.  Stat- 
ute of.  Cent.  Dig.  S  84;   Dec.  Dig.  S  56.*] 

Appeal  from  District  Court,  Nemaha  Coun- 
ty; Pemberton,  Judge. 

Action  by  David  A.  Meese  against  Charles 
D.  Kixon.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Kelligar  ft  Femeao,  for  appellant  H.  A. 
Lambert  and  J.  S.  McCarty,  for  appellee. 

SEDGWICK.  J.  It  Is  said  in  the  brief  that 
this  case  was  began  in  the  coanty  court  and 
appealed  to  the  district  court  The  petition 
in  the  district  court  alleged  that  the  plain- 
tiff and  defendant  entered  into  a  verbal 
agreement  to  construct  a  ditch  on  the  land  of 
the  plaintiff's  wife,  and  that  they,  the  plain- 
tiff and  defendant  employed  one  Moore  to 
constmct  the  ditch,  and  agreed  to  pay  lilm 
$1  per  rod  for  the  same;  that  Mr.  Moore 
constructed  the  ditch  accordingly,  and  that 
the  liability  of  the  plaintiff  and  defendant  to 
Uoore  therefore  was  $120;  that  the  defend- 
ant neglected  to  pay  his  share  to  Moore,  and 
that  the  plaintiff  was  compelled  to  pay  the 
whole  amount,  and  asked  to  recover  one-half 
of  the  amoant  $60,  and  interest  thereon. 
The  answer  contained  a  general  denial,  and 
also  contained  the  allegation  that  the  con- 
tract sued  upon  "Is  wholly  void  under  the 
statnte  of  frauds."  The  reason  g^ven  in  the 
answer  is  that  it  is  a  contract  for  an  ease- 
ment upon  real  estate,  which  must  be  In  writ- 
ing to  be  valid. 

There  is  no  assignment  of  errors  in  the 
Mef,  as  the  statute  requires,  but  the  brief 
cites  the  section  of  the  statute  of  frauds 
which  provides:  "No  estate  or  interest  in 
lands,  other  than  leases  for  a  term  not  ex- 
ceeding one  year  from  the  making  thereof, 
nor  aqy  tmst  or  jrawer  over  or  concerning 
lands,  or  In  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned, 
nirrendered,  or  declared,  unless  by  operation 
of  law,  or  by  a  deed  or  conveyance  in  writ- 
ing, sobecrlbed  by  the  party  creating,  grant- 
ing, assigning,  surrendering,  or  declaring  the 
Kune."     Comp.  8t   1909,  {  3636.     It  is  ar- 


gued that  the  contract  sned  upon  la  within 
this  section.  This  is  the  only  point  presented 
or  discussed  in  the  brief.  Schultss  v.  Huff- 
man, 127  Mich.  276,  86  N.  W.  823,  is  the  case 
relied  upon  by  the  defendant  It  is  said  in 
the  brief  that  it  Is  a  parallel  case  and  the 
facts  are  similar,  and  that  the  law  of  that 
case  should  be  applied  here.  The  opinion  in 
that  case  states  the  cause  of  action  as  set 
up  in  Justice  court  in  these  words:  "The 
plaintiff  declared  verbally  on  common  counts 
in  assumpsit  especially  on  a  certain  (verbal) 
contract  according  to  which  the  said  defend- 
ant promised  and  agreed  to  pay  said  plain< 
tiff  $15  for  the  privilege  of  draining  certain 
lands  of  said  defendant  into  and  through  a 
drain  owned  and  constructed  by  said  plain- 
tiff." The  thing  contracted  for  in  that  case 
was  th«  privilege  of  draining  through  a  drain 
belonging  to  another.  Such  a  privilege  would, 
of  course,  constitute  an  easement  through 
the  land.  If  this  defendant  was  to  have  the 
right  to  drain  his  land  through  this  ditch  aft- 
er it  was  constructed,  that  right  was  not  pro- 
vided for  in  the  contract  sued  upon.  If  he 
had  such  a  contract,  it  was  entirely  separate 
from  this  one,  and  must  have  been  with  the 
owner  of  the  land,  and  not  with  this  plain- 
tiff. It  Is  substantially  conceded  In  the  brief 
that  so  far  as  the  cause  of  action  as  stated 
in  the  petition  is  concerned  there  is  no  room 
for  the  defendant's  contention,  but  it  ap- 
pears to  be  insisted  that  the  evidence  shows 
that  the  contract,  in  fact,  was  for  an  ease- 
ment upon  real  estate.  This,  of  course, 
amounts  to  a  contention  that  the  evidence 
will  not  support  the  allegation  of  the  peti- 
tion. There  does  not  appear  to  be  very  much 
ground  for  this  contention.  The  evidence  re- 
lied upon  Is  quoted  in  the  brief.  It  is  a  part 
of  the  cross-examination  of  the  plaintiff. 
In  this  cross-examination  the  plaintiff  was 
asked  what  the  defendant  was  "to  get  out  of 
this  ditch,"  and  be  answered:  "He  was  to 
get  as  much  benefit  as  I  was."  In  answer  to 
similar  questions  the  witness  said  that  the 
defendant  was  to  have  the  right  to  drain  wa- 
ter through  the  ditch,  and  he  was  asked: 
"Now,  was  that  the  reason  why  he  was 
agreeing  with  you,  as  you  claim,  to  construct 
this  ditch?"  And  he  answered:  "Well,  I 
don't  know  what  his  object  was  in  helping 
to  put  this  ditch  in  If  it  was  not  for  his  own 
benefit"  He  also  testified  that  the  defend- 
ant was  going  to  do  It  for  the  benefit  of  his 
land,  to  drain  his  bottom  land,  etc.  This 
evidence  upon  the  cross-examination  was 
merely  an  explanation  of  what  the  plaintiff 
supposed  was  the  defendant's  motive  in  en- 
tering into  the  contract;  but,  if  the  defend- 
ant entered  into  the  contract,  it  makes  no 
difference  what  his  motive  was  in  doing  so. 
The  contract  as  alleged  and  proved  did  not 
of  itself  entitle  the  defendant  to  any  ease- 
ment upon  the  lands  of  another.  The  plain- 
tiff and  defendant  agreed   together  to  con- 
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struct  a  ditch  npon  the  land  of  a  third  party 
and  agreed  to  pay  the  expenses  thereby  in- 
cnrred,  and  that  seems  to  be  the  whole  of 
the  contract  Upon  this  theory  the  court 
tried  the  case  and  Instructed  the  Jury,  and 
the  verdict  Is  a  fair  response  to  the  evidence. 
T1m>  Judgment  of  the  district  court  is  af- 
firmed. 


PUKDY   ▼.   STATE.     (No.   16.553.) 
(Supreme  Court  of  Nebraska.    April  23,  1910.) 

(Byllahut  hy  the  Court.) 

1.  Adultery  (|  1*)— Evidbnce— Marmagb. 

In  a  prosecution  under  the  statute  for  un- 
lawful cohabitation  with  a  married  woman,  the 
fact  that  the  woman  is  married  is  an  essential 
element  of  the  crime  charged. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
C3ent  Dig.  g  3;    Dec.  Dig.  {  1.*] 

2.  Adultery  (i  10*)— Evidence  or  Mabbiaqe. 

Where  a  person  Is  accused  of  unlawful  co- 
habitation with  a  married  woman,  and  it  ap- 
pears that  there  had  been  a  prior  marriage  be- 
tween her  alleged  husband  and  another  woman 
in  1887,  a  few  years  before  the  time  of  her  al- 
leged marriage  in  1890,  the  burden  is  upon  the 
state  to  prove  that  the  bonds  of  the  first  mar- 
riage were  dissolved  either  by  death,  or  divorce 
before  the  second  marriage  took  place. 

[Bjd.  Note. — For  other  cases,  see  Adultery, 
Ont  Dig.  {  19;   Dec  Dig.  |  10.*] 

8.  Adultebt  (S  12*)— Evidence. 

In  such  a  case  it  is  prejudicial  error  to 
refuse  to  permit  the  defendant  to  prove  that  the 
first  wife  was  alive  at  the  time  of  the  alleged 
second  marriage,  and  that  she  is  still  the  law- 
ful wife  of  the  alleged  husband. 

[Eld.  Note. — For  other  cases,  see  Adultery, 
Cent.  Dig.  {  24 ;   Dec.  Dig.  §  12.*] 

Error  to  District  Court,  Red  Willow  Coun- 
ty; Orr,  Judge.  • 

James  Curtis  Purdy,  alias  James  O'Don- 
nell,  was  convicted  of  crime,  and  brings  er- 
ror.   Reversed. 

J.  S.  Le  Hew  and  Ritchie  &  Wolff,  for 
plaintiff  In  error.  W.  T.  Thompson,  G.  W. 
Ay  res,  Cordeal  &  McCarl,  and  Sidney  Dodge, 
for  the  State. 

LETTON,  J.  The  plaintiff  In  error  was 
convicted  of  unlawful  cohabitation  with  one 
Nancy  J.  Lane,  who  it  is  alleged  in  the  In- 
Clctnient  Is  a  married  woman,  the  lawful 
wife  of  William  EI.  Lane.  The  principal  er- 
rors alleged  relate  to  the  exclusion  of  testi- 
mony for  the  defense. 

William  II.  Lane  testified  that  he  was  the 
husliand  of  Nancy  J.  Lane,  that  they  were 
married  In  Blackhawk,  Colo.,  In  1890,  and 
that  they  bad  resided  together  as  husband 
and  wife  from  that  time  until  the  5tb  day 
of  December,  1900.'  Upon  cross-examination 
he  testified  that  before  he  married  Nancy  J. 
Lane  be  was  married  to  Mattle  Clayton  in 
Iowa  in  1887.  He  was  then  asked  whether 
Mattle  Clayton  was  still  living,  and  whether 
he  lived  with  her  after  be  was  married  to 


her.  Objections  to  these  questions  as  no< 
being  proper  cross-examination  were  sustain- 
ed. The  accused  then  offered  to  prove  by 
cross-examination  of  this  witness  that  "Mat- 
tie  Clayton  described  by  him  Is  still  living, 
and  is  still  the  lawful  wife  of  the  witness  on 
the  stand,  and  that  the  Nancy  J.  I^aue  de- 
scribed in  the  information  is  not  his  wife, 
as  claimed  by  him  in  his  testimony."  He 
also  offered  to  prove  that  at  the  time  Lane 
claims  to  have  been  married  to  Nancy  Lane 
be  was  the  lawful  husband  of  Mattle  Clay- 
ton. Objections  were  made  to  these  offers, 
which  were  sustained.  The  state  then  proved 
circumstances  tending  to  establish  the  co- 
habitation of  the  defendant  and  Nancy  J. 
Lane  in  this  state.  At  the  conclusion  of  its 
evlflence,  the  state  moved  to  strike  out  tlie 
testimony  of  the  witness  Lane  on  cross-ex- 
amination to  the  effect  that  he  had  been  mar- 
ried to  Mattle  Clayton  in  Iowa  In  1887.  whicb 
motion  was  sustained.  The  defendant  then 
called  Mr.  Lane  as  his  witness,  and  t)rotiound- 
ed  questions  seeking  to  elicit  the  fact  that  he 
had  been  married  to  Mattle  Clayton  before 
he  married  Nancy  J.  Lane,  that  Mattle  Clay- 
ton was  still  living,  and  that  from  and  after 
the  year  1887  he  and  Mattle  Clayton  lived 
and  cohabited  together  as  husband  and  wife. 
and  so  held  themselves  out  to  the  world. 
Objections  were  made  to  all  questions  of  this 
nature,  which  were  sustained  and  exceptions 
taken.  The  defendant  then  offered  to  prove 
that  William  H.  Lane  and  Mattle  Clayton  in 
1887  in  the  state  of  Iowa  'Vere  *  ♦  • 
duly  qiarried  in  accordance  with  the  laws  of 
the  state  of  Iowa,  and  thereafter  lived  to- 
gether as  man  and  wlte,  and  held  themselves 
out  to  the  world  as  man  and  wife,  and  have 
ever  since  remained  as  man  and  wife,  and 
that  said  Mettle  Clayton  is  still  living,  and 
that  the  cialdi^d  marriage  of  the  witness 
with  Nancy  J.  LaiSdeserlbed  in  the  Informa- 
tion was  wholly  v<H!^J)y  reason  of  this  for- 
mer marriage,  which  >«  been  existing  be- 
tween said  William  H.  La^eand  the  snld  Mat- 
tle Clayton  from  the  time  o^  said  marriage  in 
the  year  of  1887  to  the  pr^nt  time."  and 
made  other  offers  of  proof  ol  the  fart  that 
Lane  was  a  married  man  at  tnp  time  he  tes- 
tifies he  was  married  the  secondV'"'^  These 
offers  were  rejected,  and  the  Vlflence  ex- 
cluded. We  are  at  a  loss  to  undJfrstnnd  up- 
on what  ground  this  testimony  wa.s**^f'"fled. 
Under  the  charge  In  the  InformatloiN  the  fact 
that  Nancy  J.  Lane  was  a  married  woman, 
the  wife  of  William  H.  Lane,  was  a  (paterlal 
element  of  the  crime  charged  necefl>»>*7  to 
be  proved.  If  at  the  time  Lane  atpempted 
to  marry  her  he  had  been  married  tc«  Mattle 
Clayton,  and  they  have  "ever  since  reP>«'n*<l 
as  man  and  wife,"  then  Nancy  J.  Lan!>  never 
became  his  wife,  and  the  crime  charK*d  was 
not  established.  \l 

We  think  this  case  is  governed  by  tP®  case 
of  Reynolds  v.  State,  58  Neb.  49,  781  N.  W. 
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483.  In  that  case  Reynolds  was  indicted  for 
bigamy  In  marrying  one  Jennie  Ford  In  Mon- 
tana In  1895,  and  one  Elsie  J.  Caullc  In  Ne- 
braska In  1897.  The  defense  was  that  the 
Montana  marriage  was  void  for  the  reason 
that  botb  the  contracting  parties  were  mar- 
ried at  the  time.  Jennie  Ford  testified  for 
the  state  as  to  ber  marriage  to  Reynolds. 
She  also  testified  that  she  had  formerly  t)een 
married  to  one  Purman,  and  that  she  had 
obtained  a  divorce  from  him  in  1893.  It  was 
also  sbown  that  ber  only  knowledge  of  this 
divorce  was  derived  from  a  letter  wrltten-to 
her  by  some  person  In  Kansas  (Mty.  The 
Attorney  Oeneral  In  that  case  contended  that 
the  lavr  would  presume  In  favor  of  the  In- 
nocence of  Jennie  Ford  that  Purman  was 
dead  at  the  time  she  contracted  the  mar- 
riage with  .  Reynolds.  His  successor  now 
contends  on  lilce  grounds  that  It  will  be  pre- 
sumed in  this  case  that  Lane  was  free  from 
matrimonial  ties  at  the  time  he  married 
Nancy.  In  that  case  the  court  said'.  "Tue 
better  opinion  seems  to  be  that  there  is  In 
SDCb  case  no  absolute  and  inflexible  presump- 
tion, bat  that  the  question  is  to  be  determin- 
ed by  the  Jury  from  all  the  facts  in  the 
case."  It  seems  to  us  that  this  must  be  the 
mie:  That  in  a  criminal  case  facts  must 
always  outweigh  presumptions,  and  that  the 
plaintUf  in  error  was  entitled  to  prove  by 
Lane  or  by  any  other  competent  witness  that 
at  tbe  time  of  the  alleged  marriage  in  Colo- 
rado Leue  was  a  married  man,  and  there- 
fore incompetent  to  enter  into  tbe  marriage 
relation.  1  Bishop,  Marriage,  Divorce,  and 
Separation,  |  059. 

It  is  argued,  however,  that  he  should  fur- 
ther have  offered  to  prove  that  no  decree  of 
divorce  had  been  rendered  dissolving  the  mar- 
riage relation  between  Lane  and  Mattie  Clay- 
ton. But  this  burden  was  not  upon  him. 
Wben  Lane  testified  that  be  had  been  mar- 
ried to  Mattie  Clayton,  the  state  should  have 
gone  further,  and  proved  by  competent  evi- 
dence that  on  account  of  this  relationship 
having  been  dissolved,  either  by  death  or  di- 
vorce, he  was  competent  to  contract  a  ma- 
trimonial alliance  at  tbe  time  of  tbe  cere- 
mony in  Colorado.  Reynolds  v.  State,  supra. 
Wben  the  state  procured  tbe  witudrawal 
from  tbe  Jury  of  Lane's  testimony  that  be 
had  l>een  married  before,  then  tbe  defendant 
below  was  certainly  entitled  to  prove  the  ex- 
istence of  the  marriage  relation  between 
Lane  and  Mattie  Clayton  as  a  part  of  his  de- 
fense. The  facts  should  have  been  permitted 
to  go  to  the  Jury,  and  it  was  for  them  to  de- 
termine from  the  evidence  whether  or  not 
Kancy  J.  Lane  was  a  married  woman  at 
tbe  time  of  tbe  alleged  cohabitation  with  tbe 
defendant. 

Plainticr  in  error  reqnested  an  instruction 
to  the  effect  that  If  the  Jury  found  that  Ldine 
liad  been  married  prior  to  bis  claimed  mar- 
riage to  Nancy  J.,  and  that  the  former  wife 


was  IlTing  at  that  time,  then  this  claimed 
marriage  was  void  nult>88  they  found  lieyond 
a  reasonable  doubt  that  Laue  taiiil  lieeii  law- 
fully divorced  from  his  foruier  wife.  It  was 
not  error  to  refuse  this  instruction  as  the  evi- 
dence stood  because  the  testluiou.v  uiton 
which  it  was  based  had  been  excluded:  l>ut. 
had  sucb  evidence  been  in  tbe  case,  it  would 
have  been  prejudicial  error  to  refuse  to  give 
It.  We  are  of  the  same  opinion  as  to  tbe  re- 
fusal to  give  instruction  No.  12,  to  the  effect 
that.  If  the  Jury  found  that  "Wlllinui  H. 
Lane  had  been  married  previous  to  the  mar- 
riage he  claimed  to  have  bad  with  Nniicy 
J,  Lane,  then,  in  the  absence  of  eviileiice  to 
the  contrary,  the  law  presumes  this  wife 
was  still  living,  and  was  still  bis  wife  at 
the  time  of  the  claimed  marriage  with  Xiincy 
J.  Lane."  Laue  testified  he  was  umrrltMi  to 
Mattie  Clayton  In  1887,  and  was  mnrried  to 
Nancy  J.  Lane  In  1890.  There  Is  no  presump- 
tion of  death  In  this  short  interval.  We 
think  the  accused  has  been  deprlve<I  of  bis 
right  to  produce  evidence  material  in  bis  de- 
fense. 

Tbe  Judgment  of  tbe  district  court  is  there- 
fore reversed. 


STATE  ex  rel.   McDONALD  v.  FARRING- 
TON et  al.    (No.  15,974.) 

(Supreme  Court  of  Nebraska.    April  23,  1910.) 

(Byllahua  \>y  the  Court.) 

1.  Mandamus  (|  1*)— Acnow  at  Law. 

A  mandamus  proceeding  in  Nebraska  is  an 
action  at  law. 

[E<d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {i  1-3;    Dec  Dig.  i  l.»] 

2.  Xppi5«l  and  Errob  (J  294*)— Review— 
supficiemct  of  evidencb— necessity  of 
Motion  for  New  Tbial. 

Id  an  action  at  law.  tbe  defeated  party  will 
not  be  heard   to  complain  on  appeal   thnt  the 

i'udgment   is  not  supported   by   tiie   evidence,   if 
le  does  not  raise  that  question   in   tbe  district 
court  by  a  motion  for  a  new  trial. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1727;    Dec  Dig.  «  2!t4.*] 

8.  Appeal  and  Error  (J  1198*)— Reversal- 
Compliance  WITH  Mandate. 

Where  a  cause  is  reversed  and  remanded 
by  this  court,  with  a  direction  to  the  district 
court  to  enter  a  Judgment  as  prayed  for  in  the 
petition,  tbe  trial  court  has  no  discretion,  but 
must  render  a  judgment  In  conformity  with  the 
mandate. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  40(58 ;  Dec.  Dig.  {  1108.*] 

4.  Right  to  Mandamus. 

Tbe  right  of  the  relator  herein  to  a  writ  of 
mandamus  was  adjudicated  by  tbe  opinion  and 
Judgment  rendered  on  the  former  appeal  of  this 
case,  and  reirarted  in  State  v.  Farrington,  80 
Neb.  628,  114  N.  W.  1100. 

Appeal  from  District  Court,  Dawes  Coun- 
ty;  Westover,  Judge. 

Application  by  the  State,  on  the  relation 
of  .Tohn  W.  McDonald,  for  writ  of  mnnda- 
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mm  to  J.  O.  Farrlngton  and  others.     Writ 
granted,  and  defendants  appeal.    Affirmed. 

J.  B.  Porter  and  Edwin  D.  Crltes,  for  ap- 
pellants.   S.  L.  Oeistbardt,  for  aiq[)ellee. 

ROOT,  J.  John  W.  McDonald,  the  relator, 
applied  to  the  district  court  of  Dawes  coun- 
ty for  a  writ  of  mandamus,  commanding  the 
respondents,  the  county  commissioners  and 
the  county  clerk  of  said  county,  to  Include  in 
their  estimate  and  levy  of  taxes  an  amount 
sufficient  to  pay  relator's  claims  against  the 
county,  together  with  Interest  thereon,  but 
not  to  exceed  the  aggregate  amount  limited 
by  law  for  such  estimate  and  levy.  A  de- 
murrer to  the  application  was  sustained, 
and  an  appeal  was  prosecuted  to  this  court 
by  the  relator.  February  6,  1906,  the  judg- 
ment of  the  district  court  was  reversed, 
and  the  cause  remanded,  "with  directions 
to  issue  the  writ  as  prayed."  State  v.  Far- 
rlngton, 80  Neb.  828,  114  N.  W.  1100.  In 
the  district  court,  subsequent  to  said  re- 
versal, the  relator  submitted  the  mandate  of 
this  court,  and  the  respondents  introduced 
proof  of  the  total  valuation  of  real  and  per^ 
sonal  property  in  said  county  In  1907,  of  the 
estimate  of  expenses  made  by  the  commis- 
sioners for  the  year  1908,  and  of  the  condi- 
tion of  the  general  fund  of  the  county  on 
June  1,  1908.  Thereupon  the  court  ascer- 
tained the  amoant  due  the  relator  from 
Dawes  county,  together  with  the  interest 
thereon,  and  found  that  the  respondents 
could  levy  a  two-mill  tax  for  the  benefit  of 
the  relator,  In  addition  to  a  tax  sufficient  to 
pay  the  ordinary  expenses  of  the  county. 
The  court  then  commanded  the  board  to  re- 
'  convene,  revise  its  estimate  for  1908  so  ^  to 
Include  relator's  claims,  at  the  proper  time 
to  levy  taxes  as  aforesaid,  thereafter  to  is- 
sue for  relator  warrants  to  the  amount  of 
85  per  cent,  of  the  two-mill  levy,  and  fur- 
ther ordered  that  the  individuals  succeed- 
ing the  respondents  in  office  In  each  year 
following  1908  should  take  like  steps  until 
the  relator's  claims,  with  interest,  should 
be  paid.  The  respondents  excepted  to  that 
part  of  the  Judgment  directing  the  payment 
of  interest,  and  the  district  court  allowed  a 
supersedeas  to  stay  the  part  of  the  Judg- 
ment excepted  to.    The  respondents  appeal. 

1.  The  respondents  argue  that  the  court 
erred  in  directing  them  to  revise  the  esti- 
mate made  during  their  January,  1908,  meet- 
ing; they  admit  such  a  revision  would  not 
make  the  levy  void,  but  say  they  may  be 
held  personally  liable  for  the  two-mill  levy. 
The  opinion  and  Judgmoit  of  this  court  di- 
rected the  district  court  to  enter  the  order  In 
this  respect  That  opinion  was  filed  Feb- 
ruary 6,  1908;  no  application  was  made  by 
respondents  for  a  rehearing,  or  to  modify 
the  Judgment  or  opinion,  and  the  argument 
is  presented  too  late  for  our  consideration. 
The  retqpondents  contend  that  our  opinion 
conflicts    with    the    opinion    announced    In 


County  of  Custer  ▼.  Chicago,  B.  ft  Q.  R.  Co., 
62  Neb.  667,  87  N.  W.  341.  The  controUing 
facts  in  the  cited  case  and  those  in  the  case 
at  bar  are  not  the  same.  In  Custer  County 
T.  Chicago,  B.  ft  Q.  R.  Co.,  supra,  the  com- 
missioners of  Custer  county  had  levied  a  tax 
of  nine  mills  for  general  purposes,  the  lim- 
it fixed  by  law.  Section  77,  c.  77,  Comp. 
St  1895.  The  county  had  failed  to  pay  cer- 
tain claims  allowed  against  Its  general  fund 
in  preceding  years,  and  the  county  attor- 
ney, under  the  direction  of  Its  commission- 
efs,  had  on  behalf  of  the  county  confessed 
judgments  in  favor  of  the  unpaid  claimants. 
In  addition  to  said  9-mlll  levy  the  county 
commissioners  levied  a  tax  of  4%  mills,  to 
create  a  judgment  fund  to  pay  these  judg- 
ments. In  a  suit  brought  to  recover  back 
taxes  paid  under  protest  it  was  held  that 
said  judgments  were  void;  that  the  claims 
upon  which  the  judgments  were  based  were 
charges  against  the  general  fund,  and  could 
not  be'  made  the  basis  for  a  special  levy, 
which  would  in  effect  Increase  the  levy  for 
general  purposes  to  more  than  nine  mills  on 
the  dollar.  No  such  question  was  involved 
in  the  former  appeal,  or  is  apparent  upon 
the  present  appeal  of  the  Instant  cas&  It 
did  not  appear  from  the  petition,  nor  does 
the  record  before  us  disclose,  that  the  re- 
spondents were  requested,  or  have  been  di- 
rected, to  levy  a  tax  for  the  purpose  of  satis- 
fying the  claims  involved  herein,  in  addition 
to  nine  mills  on  the  dollar  for  general  pur- 
poses. °  The  relator's  claims  should  have 
been  Induded  within  the  estimate  and  levy 
for  general  purposes,  In  so  far  as  such  ac- 
tion might  be  taken  without  seriously  in- 
terfering with  the  revenue  necessary  for 
the  payment  of  the  county's  current  expens- 
es. No  more  was  sought  by  the  relator. 
No  more  has  been  granted,  so  far  as  we  are 
advised,  by  the  direction  of  this  court  or 
the  judgment  of  the  district  court  So  long 
as  the  aggregate  of  the  levies  for  general 
purposes  and  for  the  payment  of  the  rela- 
tor's claims  do  not  exceed  nine  mills  on  the 
dollar,  It  Is  immaterial  that  the  amount  to 
be  paid  the  relator  is  expressed  by  a  two-mill 
levy. 

2.  Counsel  has  presented  an  Instructive 
argument  at  the  bar  and  in  his  brief,  in 
sui^ort  of  his  contention  that  the  relator  is 
not  entitled  to  a  writ  of  mandamus  because 
his  claims  have  not  been  reduced  to  Judg- 
ment, and  that  the  county  is  not  liable  for 
interest  upon  the  claims  allowed  by  the  coun- 
ty commissioners,  but  not  represented  by 
valid  and  registered  warrants.  These  ques- 
tions were  directly  involved  In  the  former 
appeal,  and  determined  against  the  respond- 
ents. It  Is  suggested  that  at  the  former 
hearing  the  question  of  Interest  was  not 
argued  at  the  bar,  or  in  the  briefs  by  coun- 
sel for  the  relator.  The  question,  however, 
was  presented  In  the  relator's  application 
for  a  writ     The  opinion  filed  specifically 
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holds  that  the  rdator  Is  entitled  to  Interest ; 
the  mandate  directs  the  district  court  to  is- 
sue a  writ  according  to  the  prayer  of  the  re- 
lator's petition,  and  he  speciflcally  prays  for 
Interest.  The  respondents  evidently  -were 
satlsfled  with  the  opinion,  the  Jndgment,  and 
the  mandate,  because  they  did  not  ask  for  a 
rehearing,  nor  for  a  modification  of  the 
opinion,  Jiidgment,  or  mandate.  Connsd  for 
relates  contends  that  the  relator's  right  to 
a  writ  commanding  the  respondents  and 
their  mccessors  in  office  to  proTide  funds 
for  the  payment  of  hla  claims,  with  interest, 
has  been  adjudicated  and  forever  set  at  rest, 
whereea  the  respondents'  counsel  asserts  that 
the  district  court  erred  in  following  the 
mandate  of  tills  court  that  we  should  re-ez- 
amlne  the  questions  involved  in  the  dlsposf- 
ticm  of  the  former  appeal  <mC  the  case,  and 
correct  manifest  error  committed  therein. 
The  law  as  announced  in  an  earlier  ai^eal 
of  a  case  to  this  court  has  generally  been  re- 
spected and  adhered  to  by  us  in  subsequent 
proceedings  in  that  litigation,  although  we 
have  not  refused  to  correct  a  palpable  error 
where  the  cause  was  remanded  generally, 
or  the  issue  or  the  facts  were  different  on 
the  subsequent  hearing  from  those  presented 
at  the  time  the  first  appeal  was  determined ; 
but  we  have  never  changed  position  upon  a 
second  appeal  where  the  cause  has  been  re- 
manded with  directions. 

The  correct  rule  is  announced  in  the  opin- 
ion of  Mr.  Commissioner  Irvine  in  City  of 
Hastings  v.  Foxworthy,  4S  Neb.  676,  63  N. 
W.  955,  34  L.  R.  A.  321;  that  is  to  say,  if  a 
Judgment  of  a  lower  c6urt  is  reversed,  and 
the  cause  is  remanded  generally,  the  appel- 
late court,  upon  a  second  appeal,  may  re-ex- 
amine the  law  and  correct  an  error  commit- 
ted in  the  first  opinion,  but  if  the  cause  was 
first  remanded  with  directions  to  the  inferior 
court  to  enter  a  specific  Judgment,  that  court 
has  no  discretion,  but  must  obey  the  mandate. 
Otherwise  the  nisi  prlus  court  would  exercise 
appellate  Jurisdiction  in  reversing  and  cor- 
recting the  Judgment  of  the  Supreme  Court. 
The  superior  court,  having  at  a  preceding 
term  settled  and  adjudicated  a  right  claimed 
and  demanded  by  a  litigant,  is  without  pow- 
er at  a  subsequent  term  to  vacate  and  modify 
Its  Judgment,  for  the  sole  reason  that  it  fell 
into  error  in  announcing  the  law  and  direct- 
ing a  Judgment  conformable  thereto.  The  er- 
roneous decision  may  be  overruled  and  dis- 
regarded In  subsequent  litigation  between 
other  parties,  but  between  parties  to  the  suit 
and  their  privies,  it  Is  the  law,  and  measures 
their  rights  and  duties.  When  the  district 
court  of  Dawes  county  received  the  mandate 
of  this  court  commanding  gpedflc  action,  it 
could  not  lawfully  refuse  to  award  a  writ  in 
favor  of  the  relator;  to  that  extent  its  dis- 
cretion was  at  an  end.  Sfate  v.  Dickinson, 
63  Neb.  869,  89  N.  W.  431;  Washington 
Bridge  Co.  v.  Stewart,  3  How.  413,  11  L.  Ed. 
658 ;  West  v.  Brashear,  14  Pet.  61,  10  L.  Ed. 
350;  Groves  v.  Sentell,  66  Fed.  179,  18  C.  C. 


A.  386;  Fortenberry  ▼.  Frazler,  6  Ark.  200, 
39  Am.  Dec.  373 ;  Smalley  v.  Miller,  71  Iowa, 
00,  32  N.  W.  187;  TourviUe  v.  Wabash  R. 
Co.,  148  Mo.  614,  50  S.  W.  300,  71  Am.  St 
Rep.  650 ;  Piper  v.  Sawyer,  78  Minn.  221,  80 
N.  W.  970 ;  Patten  Paper  Co.  y.  Oreen  B.  & 
M.  C.  Co.,  88  Wis.  283,  66  N.  W.  601,  67  N. 
W.  432;  Remington  v.  Eastern  R.  Co.,  109 
Wis.  164,  84  N.  W.  898,  85  N.  W.  821.  We 
conclude,  therefore,  that  not  only  was  the 
district  court  compelled  to  issue  a  writ,  but 
that  we  ought  not  to  re-examine  and  review 
the  law  applicable  to  the  questions  Involved 
in  the  former  appeal,  and  necessarUy  deter- 
mined by  our  opinion  and  Judgment 

S.  Counsel  argue  that  the  district  court  did 
not  have  authority  to  control  the  discretion 
of  the  respondents  in  levying  taxes,  because 
they  have  the  unquestioned  right  to  levy  tax- 
es and  expend  the  revenue  arising  therefrom 
to  the  extent  of  15  mills  on  the  dollar  val- 
uation for  current  expenses  of  the  county, 
and  for  the  construction  and  repair  of  roads 
and  bridges.  We  are  referred  to  Toung  v. 
Lane,  43  Neb.  812,  62  N.  W.  202,  and  State 
V.  Sheldon,  63  Neb,  365,  73  N.  W.  604.  While 
the  cited  authorities  were  not  mentioned  in 
the  briefs  filed  in  the  former  appeal  of  this 
case,  nor  the  point  mentioned  in  the  opinion, 
the  principle  was  necessarily  Involved  in  the 
Judgment,  and  can  no  more  be  relltlgated  up- 
on this  second  appeal  than  can  the  other 
questions  above  referred  to.  Groves  v.  Sen- 
tell,  supra.  There  is  also  a  substantial  dif- 
ference between  the  facts  in  the  cited  cases 
and  those  Involved  in  the  case  at  bar.  In 
State  V.  Sheldon,  supra,  the  annual  levy  had 
been  made  before  the  commissioners  <were  re- 
quested to  provide  revenue  to  pay  the  rela- 
tor's Judgment,  and  In  Young  v.  Lane,  supra, 
it  was  held  that  the  statute  authorizing  coun- 
ty authorities  to  levy  a  tax  for  the  soldiers' 
relief  fund  was  permissive  and  not  manda- 
tory. Application  was  not  made  to  the  court 
for  a  writ  until  subsequent  to  the  annual  levy. 
Those  cases  were  not  Intended  to  and  did  not 
overrule  Wessell  v.  Weir,  83  Neb.  85,  49  N. 
W.  785,  wherein  we  Issued  a  writ  command- 
ing the  county  commissioners  of  Saline  coun- 
ty to  include  in  their  estimate,  and  make  pro- 
vision in  their  annual  levy  to  pay,  for  certain 
claims  allowed  against  the  county  general 
fund.  The  same  principle  was  applied  to  a 
school  district  in  >State  v.  Gardner,  79  Neb. 
101.  112  N.  W.  373.  It  may  fairly  be  said 
that  the  courts  will  Intervene  to  do  Justice 
between  an  honest  creditor  of  a  county,  whose 
claims  have  been  allowed,  and  the  county  as 
represented  by  Its  commissioners,  and  will 
compel  those  representatives  to  do  something 
In  reason  to  provide  payment  for  at  least  a 
part  of  such  claims  from  the  resources  of  the 
county.  The  opinion  rendered  on  the  former 
appeal  permitted  the  district  court  to  exer- 
cise a  sound  discretion  in  determining  the 
part  of  the  annual  revenue  that  might  be  ap- 
plied upon  the  relator's  claims,  without  un- 
necessarily hampering  the  county  officers  in 
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dlschar^n^  tbelr  dntles  to  the  pnbllc.  The 
court,  therefore,  hos  acted  in  accordance  with 
the  law,  as  well  as  tn  conformity  with  the 
direction  of  this  court.  The  qnestion  of  the 
sufficiency  of  the  evidence  to  support  the  ex- 
ercise of  the  discretion  intrusted  to  the  dis- 
trict court  by  our  mandate  is  not  before  us, 
for  the  reason  that  a  motion  for  a  new  trial 
was  not  filed  tn  the  district  court.  A  manda- 
mus proceeding  is  an  action  at  law.  State 
V.  Lancaster  County,  13  Neb.  223,  13  N.  W. 
212 ;  State  v.  Affholder.  44  Neb.  497,  62  N. 
W.  871.  A  motion  for  a  new  trial  was  there- 
fore necessary  to  entitle  the  respondents  to 
question,  in  this  court,  the  sufficiency  of  the 
evidence  below  to  sustain  the  one  question  of 
fact  above  referred  to.  Hake  v.  Woolner,  55 
Neb.  471,  75  N.  W.  1087 ;  Wollam  v.  Brandt, 
66  Xeb.  527,  76  N.  W.  1081. 

Upon  a  consideration  of  the  entire  record 
we  find  no  reversible  error,  and  the  jud)(ment 
•f  the  district  court  is  therefore  affirmed. 


McNAMARA  r.   MeNAMARA.     (No.   16,017.) 
(Supreme  Court  of  Nebraska.    April  23,  1810.) 

(Syttabu*  by  the  Court.) 

1.  Constitutional  Law  (§  310*)— Dus  Pro- 
cess OF  Law— DivoBCK— itioiiT  to  Defend. 

Ad  order  of  court  in  a  divorce  suit,  striking 
out  thfr  answer  of  the  defendant  as  to  the  dis- 
solution uf  the  marriage  relation,  and  refusing 
to  allow  him  to  defend,  except  as  to  the  amount 
of  alimony,  on  account  of  his  failure  to  comply 
with  a  previous  order  f»r  the  payment  of  tem- 
pornry  alimony,  violates  ihe  constitutional  right 
of  the  defendant  to  due  process  of  law,  and  is 
erroneoUH. 

[ICd.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  |  931 ;   Dec.  Dig.  i  310.*] 

2.  Due  Process  of  Law.  , 

Reed  v.  Reed,  70  Neb.  779,  9ft  N.  W.  70. 
and  Brnscli  v.  Brascb,  50  Neb.  73,  68  N.  W.  392, 
distiDgtiished. 

Ap|>eal  from  District  Court,  Dakota  Coun- 
ty; Welch,  Judge. 

Action  by  Mary  E.  McNamara  against  Wil- 
liam C.  McNamara.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

R.  R.  Dickson,  for  appellant  R.  E  Evans, 
D.  H.  Sullivan,  and  M.  F.  Harrington,  for 
appellee. 

LETTON,  J.  This  was  an  action  for  di- 
vorce and  alimony.  The  plaintiff  succeeded 
in  the  court  below,  and  the  defendant  has 
appealed. 

The  plaintiff  and  defendant  were  married 
in  June,  1900.  At  thnt  time  the  plaintiff, 
who  was  then  Mary  B.  McAllister,  was  18 
years  of  age,  while  the  defendaut.  who  had 
been  previously  married,  had  reached  the  age 
of  49  years.  After  the  marriage  tbey  lived 
upon  a  farm  in  Plymouth  county,  Iowa,  until 
early  In  the  year  1905,  when  they  removed  to 
a  ranch  of  2.000  acres  in  Brown  county,  Neb., 


and  there  resided  until  January,  1006,  when 
the  plaintiff  with  her  four  chlldreu  returned 
to  the  residence  of  her  father  In  Dakota  coun- 
ty. Neb.,  where  she  has  since  resided.     Ttie 
petition  alleges  a  number  of  spet-iflc  acts  ot 
cruelty  on  the  part  of  the  husband  extending 
over  a  period  of  years;  alleges,  in  substatice, 
that  the  defendant  is  the  owner  of  over  2.U(K> 
acres  of  land  worth  about  $25,000,  aud  that 
he  Is  also  the  owner  of  persoual  property 
worth  about  $14.0J0.    The  answer  admits  tbe 
marriage,  denies  that  the  plaintiff  was  a  resi- 
dent of  Dakota  county  when  she  began   tlie 
suit,  and  denies  the  specllic  acts  of  cruelty 
alleged.    The  reply  is  In  substance  a  general 
denial.    An  application  for  alimony  peiideute 
lite  was  made,  upon  which  a  hearing  was 
Uhd,  and  an  order  made  by  the  court  requir- 
ing defendant  to  pay  as  temiiorary  aliiuony 
$200  on  or  before  the  2l8t  day  of  January, 
1907,  and  $200  on  the  first  of  each  montb 
thereafter  during  the  pendency  of  the  action. 
Defeudant  failing  to  comply  with  this  order, 
on  the  4tb  of  December,  1907,  a  motion  was 
filed  by  the  plaintiff  to  strike  so  much  of  de- 
fendant's answer  as  states  a  defense  to  the 
application  for  divorce,  aud  to  prohibit  him 
from  further  defending  because  be  has  dis- 
regarded the  order  of  the  court   relative  to 
temporary  alimony.    The  defeudant  filed  ob- 
jections to  the  motion,  alleging  inability  to 
comply  with  the  order,  and  that  be  had  a 
constitutional    right   to   defend.     A    hearing 
was  had.  the  court  entered  an  order  requiring 
the  defendant  to  pay  $300  for  the  use  of  tlie 
plaintiff  In  carrying  on  and  prose<-utlng  the 
suit  and  in  default  o'f  payment  of  tbnt  sum 
the  defendant's  answer  as  to  divor(«  to  be 
stricken,  but  his  answer  as  to  alimony  to 
stand.    Defendant  failing  to  make  this  pay- 
ment, anotlier  motion  was  filed  to  strike  the 
answer  and  to  prohibit  the  defendant  from 
further  defending  that  part  of  the  action  re- 
lating to  the  granting  of  a  divorce,  because 
the  order  of  the  court  relative  to  the  suit 
money  and  counsel  fees  had  l)een  disobeyed. 
The  defendant   then  filed    an   affidavit   that 
since  the  last  order  was  made  "he  has  made 
every  effort  to  borrow  and  raise  said  sum, 
and  has  been  absolutely  unable  to  procure 
said  sum :  that  be  therefore  objects  to  his  an- 
swer being  stricken."     A  hearing  was  had, 
and  the  Journal  recites:   "And  said  motion 
was  submitted  to  the  court  on  the  evidence 
heretofore  offered,  the  affidavit  of  defendant 
this  day  filed,  and  the  admission  of  the  de- 
fendant that  since  December  19,  1007,  he  has 
offered  to  pay  into  court  said  sum  of  $3U0, 
provided  the  sum  would  be  accepted  in  full 
for  ail  suit  money."    The  motion  was  sus- 
tained, and  the  answer  stricken.     When  the 
case  came  on  for  trial,  counsel  for  defendant, 
under  the  Instructiona  of  the  court,  took  lit- 
tle. If  any,  part  tn  the  trial  of  the  Issues  as 
to  cruelty,  though  participating  fully  in  the 
trial  of  the  issues  relating  to  the  value  of 
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defendant's  property  and  the  allowance  of 
^liuiou.v-  and  suit  uouey.  A  decree  wtia  Dual- 
ly  euiered  grautlug  plaintiff  au  absolute  dl- 
von-e  hikI  the  custody  of  the  childreu,  ttuding 
that  the  defendant  was  iiossessed  of  real  and 
personal  property  of  the  net  value  of  $20,000, 
aK-nrtlini:  the  plaintiff  the  suiu  of  $3,000  per- 
niaiient  alimony,  and  requiring  the  payment 
of  $Hh)  a  year  for  the  maintenance  of  the 
children  until  the  further  order  of  the  court 

Tbf  question  of  vital  Importance  as  the 
case  stands  Is  whether  or  not  the  court  was 
acting  within  Its  authority  In  sustaining  the 
motion  to  strike  defendant's  answer  and  re- 
fuf«IiiK  to  iiermlt  bim  to  defend  as  to  the  Issue 
of  divorce;  The  plaintiff  insists  that  under  the 
rule  announced  in  Brasch  v.  Brasch,  50  Neb. 
73,  «J0  N.  W.  392,  and  Reed  v.  Reed.  70  Neb. 
77!).  S8  N.  W.  70,  there  can  be  no  question 
that  the  action  of  the  court  was  warranted 
and  pr«>per.  The  defendant  contends  that 
under  section  3  of  the  Bill  of  Rights,  provid- 
ing that  ".\o  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law."  and  section  13  that  "Ail  courts  shall 
be  oiien,  and  every  person,  for  any  injury 
done  lilui  In  his  lauds,  goods,  person,  or  repu- 
tation, shall  have  a  remedy  by  due  course  of 
law.  and  Justice  administered  wittiout  denial 
or  del:ty."  he  was  entitled  to  l>e  heard  In  his 
defense,  and  that  the  right  to  defend  cannot 
be  dented  bim  on  account  of  his  failure  to 
pay  suit  money  as  ordered.  He  further  con- 
terds  that  this  case  may  be  distinguished 
from  the  cases  mentioned:  that.  b:ivlug  shown 
by  bis  affidavit  that  he  was  uuable  to  comply 
wltb  the  order  of  the  court,  be  should  have 
been  permitted  to  make  his  defense,  quoting 
the  language  of  the  opinion  In  the  Reed  Case 
that.  "If  he  had  complied  wltb  this  order,  or 
if  be  bad  shown  to  a  reasonable  certainty 
that  be  was  unable  to  comply  with  It,  no 
doubt  the  court  would  have  permitted  him  to 
try  bin  case.  Instead  of  dlsmisslug  it  without 
a  hearing." 

Defendant's  counsel  insists  that  the  doc- 
trine announced  in  the  cases  mentioned  Is  er- 
roneous. He  relies  with  great  coufldence  up- 
on the  opinion  In  the  case  of  Hovey  v.  Elliott. 
1(57  U.  8.  400,  17  Sup.  Ct  841.  49  L.  Ed.  215. 
This  opinion,  written  by  Mr.  Justice  White, 
shows  an  exhaustive  examinatiou  by  the 
learned  writer  of  the  powers  of  chancery 
courts  to  enforce  obedience  to  an  order  made 
in  the  progress  of  a  suit,  by  denying  the 
right  of  defense  to  the  disobedient  imrty.  In 
that  case,  which  was  not  a  divorce  suit,  the 
defendant's  answer  was  stricken  from  the 
files,  and  a  decree  pro  confesso  rendered,  on 
acconnt  of  defendant's  failure  to  comply  with 
an  order  of  the  court.  The  Supreme  Court 
held  in  substance  that,  while  matters  of  fa- 
vor or  of  grace  might  be  refused  to  a  litigant 
for  a  failure  to  comply  with  orders  made  In 
a  case,  still  a  denial  of  the  right  to  defend, 
on  account  of  disobedience  to  an  order  In  the 
case,  was  a  denial  of  due  process  of  law.  and 
that  a  Judgment  for  the  plaintiff  pro  confesso 


in  such  a  case  was  rendered  without  Jurisdic- 
tion, and  might  be  collaterally  attacked,  in 
Bennett  v.  Bennett.  208  U.  S.  505.  28  Sup.  Ct. 
350,  52  I.k  Ed.  SUO.  this  distinction  is  made, 
and  it  is  held  that  where  au  Oklahoma  sbit- 
ute  gave  the  court  (lower,  "in  its  discretion 
and  upon  such  terms  as  may  be  Just,"  to 
allow  au  answer  to  be  filed  after  the  time  lim- 
ited by  statute.  It  was  within  its  iiower  to 
ninke  the  payment  of  the  sum  fixed  by  an  or- 
der tor  temporary  alimony  a  condition  pre- 
cedent to  the  allowance  of  the  filing  of  d«- 
feiidaut's  answer  in  the  divorce  suit  after  de- 
fault, and  tliat  such  an  order  was  not  in  vio- 
lation of  the  coustltutlonal  provision  Invoked 
In  Hovey  v.  Elliott,  supra.  The  ruling  in 
Hovey  V.  Elliott  is  In  accordance  wltb  the 
great  weight  of  authority.  Bachelor  v.  Bach- 
elor, 30  Wash.  103.  71  Pac.  193:  Cordon  v. 
Gordon.  141  III.  160,  30  N.  E.  440,  21  L.  R.  A. 
387,  33  Am.  St  Rep.  204;  McMakIn  v.  Mc- 
Makin,  68  Mo.  App.  57:  Johnson  v.  Superior 
Court  03  Cal.  578;  Foley  v.  Foley,  120  Cal. 
33,  52  Pac.  122,  05  Am.  St  Rep.  147:  Bally 
V.  Bally,  B9  Iowa,  77.  28  N.  W.  443:  Allen 
v.  Allen,  72  Iowa,  502,  34  N.  W.  303 :  Tro«Rh 
V.  Trough,  59  W.  Va.  404.  US  8.  E.  (Iti).  4  L. 
R.  A.  (N.  S.)  1185,  115  Am.  St.  Rep.  040: 
Cason  V.  Casou,  16  6a.  405;  Dwelly  v.  Uwel- 
ly,  46  Me.  377. 

The  contrary  view  Is  held  by  a  few  states. 
New  York  being  the  most  uotable.  The  lend- 
ing case  In  that  state  Is  Walker  v.  Walker. 
82  N.  T.  200.  But  the  opinion  in  this  vMi 
is  critically  examined  by  Mr.  Justice  White 
In  his  opinion  in  Hovey  v.  EHIIott,  luid  it  is 
clearly  shown  that  the  New  York  court  pro- 
ceeded upon  a  mistaken  view  as  to  the  prior 
practice  In  the  courts  of  English  chancery. 
Both  Nelson,  in  his  latest  work  u|x>u  divorce 
(Nelson  on  Divorce  and  Separation.  (  8((1), 
and  Bishop  take  this  view.  Speaking  of°  c-er- 
tajn  cases  from  New  York,  Arkansas,  and 
California,  cited  in  the  note  to  section  109.").  2 
Bishop,  Marriage,  Divorce,  and  Separation, 
holding  that  privileges  may  be  withdrawn 
for  failure  to  comply  with  an  order  of  the 
court  Mr.  Bishop  says:  "Possibly  some  of 
the  cases  under  these  heads  have  g(me  too 
far.  The  Interest  of  the  public,  while  not 
prejudiced  by  what  delays  the  cause,  or  ends 
it  without  trial,  will  uot  permit  a  hearing 
with  the  channels  of  evidence  obstructed. 
Therefore  public  policy  forbids  that  a  bus- 
band's  refusal  to  pay  temporary  alimony 
should  deprive  bim  of  the  right  to  defend 
the  suit" 

It  has  been  pointed  out  by  the  Supreme 
Courts  of  Missouri,  Illinois,  and  West  Vir- 
ginia that  the  public  interest  is  Involved  lu 
divorce  proceedings  to  such  extent  that  It  Is 
deemed  a  quasi  party,  and  that  If  a  defensi 
to  a  divorce  suit  Is  suppresoed.  and  a  mar- 
riage dissolved,  ut)on  the  application  of  one 
party,  supported  by  evidence  which  la  not 
permitted  to  be  contradicted  or  disputed, 
even  though  countervailing  evidence  lo  alleg- 
ed to  be  in  existence,  the  public  is  deprived 
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of  Its  rights  to  preserye  the  marriage  rela- 
tion, and  that  Is  done  which  la  clearly  against 
public  policy.  The  arguments  In  support  of 
the  principle  here  adopted  have  been  so  fully 
and  ably  set  forth  In  the  opinions  of  other 
courts  In  the  cases  above  cited  that  It  Is  un- 
necessary to  do  more  than  merely  refer  the 
reader  of  this  opinion  to  where  they  may  be 
found.  Nor  do  we  consider  this  court  com- 
mitted to  a  contrary  doctrine  by  any  prerlous 
decisions.  The  statement  In  Brasch  t. 
Brasch,  supra,  that  whether  a  husband  may 
be  required  to  pay  his  wife  suit  money  and 
expenses  "as  a  condition  precedent  to  the 
right  of  the  husband  to  further  prosecute  or 
defend  are  matters  within  the  discretion  of 
the  district  court"  is  pure  dlctnm  so  far  as 
the  right  to  defend  is  concerned;  the  ques- 
tion not  being  presented  or  luTolved  In  the 
case.  In  Reed  t.  Reed,  supra,  the  point  de- 
cided was  that  a  plaintiff  husband  in  a  di- 
vorce case  may  be  required  to  pay  his  wife 
the  sum  allowed  to  her  for  her  support,  and 
for  counsel  fees  to  enable  her  to  make  a 
proper  defense,  as  a  condition  precedent  to 
the  right  to  further  prosecute  the  action. 
This  is  a  different  question  from  that  pre- 
sented in  this  case,  and  the  rule  announced 
}8  not  In  conflict  with  the  doctrine  of  Hovey 
y.  Elliott.  In  fact.  In  that  case  it  Is  said 
that  such  a  question  Is  not  Involved  in  the 
suit.  Reed  voluntarily  went  into  court  and 
asked  for  relief ;  he  owed  the  duty  of  support 
to  his  wife,  and  it  was  depriving  him  of  no 
constitutional  right  to  require  him  to  per- 
form that  duty  as  long  as  he  was  able  to  per- 
form it.  As  pointed  out  in  the  opinion.  If  he 
had  been  unable  to  comply  with  the  order, 
the  court,  no  doubt,  would  have  permitted 
him  to  proceed. 

We  cannot  speculate  here  upon  whether 
the  defendant  may  succeed  or  fall  In  estab- 
lishing his  defense  upon  a  new  trial ;  the  es- 
sential point  Is  that  he  has  been  deprived  of 
that  which  the  Constitution  grants  to  him. 
As  is  well  said  In  Trough  v.  Trough,  supra: 
"The  case  Involved  the  dearest  rights  of  the 
defendant,  wife,  marriage  rights,  childoen, 
property,  personal  character,  rights  of  person 


and  property.  What  bad  the  payment  of  this, 
money  as  temporary  alimony  to  do  with  the 
merits  of  the  controversy  touching  those  all- 
Important  and  inestimable  rights?"  With 
much  earnestness  and  ability  counsel  insist 
that  to  hold  that  a  party  plaintiff  in  default 
of  a  pleading  may  be  allowed  to  file  the  same 
upon  compliance  with  an  order  of  the  court 
which  he  has  theretofore  disobeyed,  and  also 
to  hold  that  one  in  default  of  performance 
of  an  order  of  court  is  entitled  to  defend  a 
suit  against  him,  "is  playing  with  logic  and 
making  courts  a  farce."  But  the  ground  for 
the  first  holding  is  usually,  as  in  the  Bennett 
Case,  based  upcm  a  statute,  and  the  party  in 
default  has  been  accorded  bis  constitutional 
right  to  appear  and  defend  under  proper  reg- 
ulations as  to  time  and  place,  while.  In  the 
latter  case  his  constitutional  right  to  defend 
is  not  afforded  him.  It  would  no  doubt  make 
proceedings  in  court  more  speedy  and  certain 
If  a  court  could  make  and  execute  Its  own  de- 
crees without  regard  to  constitutional  limi- 
tations, but  such  an  arbitrary  assumption  of 
power  would  be  unwarranted  and  would,  no 
doubt,  be  strongly  criticized  by  the  eminent 
counsel  for  plaintiff.  We  are  of  opinion  that 
the  striking  of  defendant's  answer  from  the 
files,  and  the  refusal  to  allow  him  to  pro- 
duce evidence  In  his  own  defense,  deprived 
him  of  a  constitutional  right  and  omitted 
from  the  proceedings  "an  essential  element 
of  due  process  of  law,"  and'  we  are  further 
of  opinion  that  a  Judgment  based  upon  such 
proceedings  should  be  reversed. 

As  to  the  order  for  temporary  alimony,  we 
see  no  reason  for  disturbing  this.  It  Is  the 
duty  of  defendant  to  8upi)ort  his  wife  and 
children ;  and,  while  the  sum  awarded  seems 
large  In  view  of  the  evidence  produced  upon 
the  trial  as  to  the  value  of  defendant's  prop- 
erty. Its  amount  may  be  considered  and  taken 
Into  account  If  upon  a  full  and  final  hearing 
the  court  should  be  convinced  that  a  divorce 
and  permanent  alimony  should  be  granted  In 
the  case. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 
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BEDDOW  T.  FLAGB. 

(Sapremr  Court  of  North  Dakota.    April  30, 
1010.) 

(BylMua  by  the  Court.)  . 
Afpeai.    ard    Ebbob    ({   391*)— Failure   to 

Sebve  Udcbtakino  on  Afpkai.  —  Pebuib- 

■loiT  TO  FiL,B  New  Ukdebtakino. 

Appellant  served  notice  of  appeal  on  March 
1,  1909,  but  did  not  eerve  the  undertaking  on 
appeal  nntil  23  days  later.  Both  were  filed  with 
the  clerk  of  the  district  court  on  March  20th. 
Respondent  moves  to  dismiss  the  appeal  for  fail- 
are  to  serve  a  copy  of  the  undertaking  with  the 
notice  of  appeal  as  required  by  section  7220, 
Rer.  Codes  1905. 

Held,  that  such  failure  is  not  jurisdictional, 
and  that  the  facts  present  a  proper  case  entitling 
appellant  to  invoke  the  Aid  of  section  7224, 
which  provides:  "Wlien  a  party  shall  in  good 
faith  nve  notice  of  appeal  and  shall  omit  through 
mistake  or  accident  to  do  any  other  act  neces- 
sary to  perfect  the  appeal  to  make  it  effectual 
or  to  stay  proceedings,  the  court  from  which  the 
appeal  is  taken  or  the  presiding  Judge  thereof  or 
the  Supreme  Court,  or  any  one  of  the  justices 
thereof,  may  permit  an  amendment  or  the  prop- 
er act  to  be  done  on  such  terms  as  may  be  just." 

Appellant  is  accordingly  permitted,  on  pav- 
meot  of  $25  terms,  to  famish  a  new  undertak- 
ing or  m&ke  a  cash  deposit  as  prayed  for. 

[E^.  Not& — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2086;   Dec.  Dig.  {  301.*] 

Appeal  from  District  Court,  La  Moure 
County;   W.  H.  Winchester,  Judge. 

Action  by  W.  E.  Beddow  against  Fred  O. 
Flage.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Motion  to  dismiss  denied. 

C.  W.  Davis,  for  the  motion.  Knauf  ft 
Knanf  and  a  S.  Buck,  opposed. 

FISK.  J.  Thla  is  a  motion  by  respondent 
for  an  order  dismissing  the  appeal,  the  sole 
eronnd  of  the  motion  being  tbat  the  under- 
taking on  appeal  was  not  served  with  the 
notice  of  appeal.  The  notice  was  served  on 
March  1, 1909,  and  the  undertaking  on  March 
24,  1909.  Both  were  filed  in  the  office  of  the 
clerk  of  the  district  court  at  the  same  time — 
March  26th  thereafter.  It  is  the  contention 
of  respondent's  counsel  that  service  of  a  copy 
ot  the  undertaking,  simultaneously  with  the 
service  of  the  notice  of  appeal,  is  essential 
to  the  Jurisdiction  of  this  court  Such  con- 
tention Is  manifestly  very  technical,  and 
ought  not  to  be  upheld  if  the  provisions  of 
the  appeal  statute  are  susceptible  of  a  more 
liberal  and  reasonable  construction  than  that 
contended  for  by  appellant  This  precise 
question  lias  never  before  arisen  in  this 
state,  so  far  as  we  are  aware,  but  in  our  sis- 
ter state — South  Dakota — statutory  provi- 
sions similar  to  our  own  have  been  construed, 
and,  as  respondent's  counsel  contends,  fa- 
vorably to  his  view.  Coiuisel  cites  and  re- 
lies upon  McConnell  ▼.  Splcker,  13  S.  D.  406, 
83  N.  W.  435^  and  Morrison  v.  O'Brien,  17 
8.  D.  372,  97  N.  W.  2.  The  case  of  McCon- 
nell V.  Splcker  does  not  support  counsel's 
contention.    It  was  squarely  held  in  that  case 


tbat  it  is  not  essential  to  the  Jurisdiction  of 
the  appellate  court  tbat  a  copy  of  the  under- 
taking should  be  served  with  the  notice  of 
appeal,  but  what  the  court  did  bold  is  that 
the  undertaking  must  be  executed  at  the 
time  the  notice  of  appeal  is  served,  and  if  it 
is  thus  executed  at  said  time  the  Supreme 
Court  ficquires  Jurisdiction  of  the  ai)i)«al, 
even  though  the  appeal  may  not  be  perfected 
by  reason  of  noncompliance  with  the  stat- 
ute with  reference  to  perfecting  the  appeal 
by  doing  any  other  act  necessary  to  be  done. 
The  court  expressly  cites,  with  approval, 
the  prior  case  of  Mather  v.  Darst,  11  S.  D. 
480,  78  N.  W.  9S4,  wherein,  among  other 
things,  it  was  said:  "Counsel  for  respondents 
contended  that  the  service  of  the  undertak- 
ing upon  the  respondents  presents  a  Jurisdic- 
tional question,  and  that  in  the  absence  of 
such  service,  this  court  has  no  Jurisdiction 
of  the  appeal.  In  this  contention,  counsel 
are  cleariy  in  error.  By  section  5215,  cbmp. 
Laws,  it  is  provided  that  'the  appeal  shall 
be  deemed  taken  by  the  service  of  the  notice 
of  appeal  and  perfected  on  service  of  the  un- 
dertaking for  costs.'  And  section  5219  pro- 
vides, 'To  render  an  appeal  effectual  for 
any  purpose,  an  undertaking  must  be  execut- 
ed on  the  part  of  the  appellant'  When  the 
notice  of  appeal  is  duly  served,  and  an  un- 
dertaking executed,  this  court  has  Jurisdic- 
tion of  the  appeal,  although  the  appeal  may 
not  be  perfected  by  the  performance  of  all 
the  acts  specified  in  the  statutew  This  is 
made  clear  by  section  S235,  which  prescribes 
that  'When  a  party  shall,  in  good  faith,  give 
notice  of  appeal  and  shall  omit  through  mis- 
take or  accident,  to  do  any  other  act  neces- 
sary to  make  it  effectual  •  •  •  the  su- 
preme court  or'  any  one  of  the  Justices  there- 
of, may  permit  an  amendment  or  the  proper 
act  to  be  done  on  such  terms  as  may  be  Just.' 
•  •  •  The  failure  to  serve  the  undertaking 
as  prescribed  in  section  5231  does  not  there- 
fore affect  the  JuriBdictlon  of  the  court;  and 
the  service  of  the  undertaking  might  now  be 
allowed  to  be  made,  under  the  provisions  of 
section  5235,  If  the  motions  had  been  made  In 
time." 

In  Morrison  v.  O'Brien  It  was  held,  how- 
ever, that  the  service  of  the  copy  of  the  un- 
dertaking with  the  notice' of  appeal  is  obliga- 
tory upon  the  appellant  and  cannot  be  omit- 
ted without  rendering  the  proceedings  ir- 
regular and  the  appeal  subject  to  dismissal 
upon  motion,  but  tbat  the  failure  to  file  the 
undertaking  or  serve  a  copy  thereof  with 
the  notice  of  appeal,  when  such  failure  is 
the  result  of  mistake  or  accident,  may  be 
remedied  under  the  provisions  of  section  461 
of  the  South  Dakota  Code  of  Civil  Proce- 
dure, which  Is  the  same  as  section  7224,  Rev. 
Codes  1905,  of  this  state. 

The  former  Code  of  New  York  contained 
provisions  relating  to  appeals  very  similar. 


•For  other  cases  see  sams  topic  and  section  NTIMBBa  is  Due.  *  Am.  Digs.  1907  to  data,  &  Reportw  Indexes 
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if  not  identical,  with  the  Code  of  this  state 
and  of  South  Dakota,  and  the  early  decisions 
in  ^ew  Tork  seem  to  support  to  some  extent, 
but  not  fully,  the  views  announced  by  the 
South  Dakota  court.  See  Ousbman  v.  Mar- 
tine,  13  How.  Prac.  402;  Smith  v.  Heer- 
mance,  18  How.  Prac.  261;  New  York  Cen- 
tral Insurance  Co.  v.  Safford,  10  How.  Prac. 
344;  Raymond  v.  Richmond,  76  N.  Y.  106. 
In  Cushman  v.  Martlne  it  was  said:  "Sec- 
tions 334  and  340  [Code],  taken  together,  im- 
port tliat  an  appeal  is  In^ectual  for  any  pur- 
pose unless  the  notice  of  appeal  and  a  copy 
of  the  undertaking  are  served,  at  the  same 
time,  on  the  adverse  party.  Section  334  en- 
acts that  an  appeal  shall  be  of  no  force  or 
effect  whatever  until  the  pr<>scribed  under- 
taking has  been  executed,  etc.  The  execu- 
tion of  an  undertaking  imports  and  includes 
a  delivery  of  it  Sections  334  and  340  pre- 
scribe what  shall  constitute  a  delivery  of  it. 
It  is  delivered  by  filing  the  original  and 
serving  a  copy  of  it;  and  section  340  is  per- 
emptory that  the  copy  shall  l>e  served  with 
the  notice  of  appeal.  If  tlie  filing  of  an  un- 
dertaking, and  service  of  a  copy  of  it,  subse- 
quent to  the  service  of  notice  of  appeal,  would 
make  the  appeal  effectual  from  the  time  a 
copy  of  the  undertaking  was  served,  and  op- 
erate as  a  stay  of  proceedings  from  that  time, 
then  this  absurdity  would  follow:  The  re- 
spondent must  except  to  the  sufficiency  of  the 
sureties,  *wlthin  ten  days  after  the  notice  of 
the  appeal.'  '  If  a  copy  of  the  undertaking 
may  be  served  six  days  after  the  notice  of 
appeal,  it  may  be  served  twelve  days  there- 
after, and  after,  it  will  be  too  late  to  except 
to  the  sufficiency  of  the  sureties." 

It  seems  to  be  the  holdings  of  these  cases 
that  the  undertaking  on  appeal  must  be  ex- 
ecuted at  the  time  of  the  service  of  the  notice 
of  appeal,  and  that  a  copy  of  such  undertak- 
ing must  be  served  contemporaneously  with 
the  service  of  such  notice.  In  other  words, 
that  the  language  of  the  statute,  "the  orig- 
inal must  be  filed  with  a  notice  of  the  appeal, 
and  a  copy  showing  the  residence  of  the  sure- 
ties must  ie  served  tcith  the  notice  of  ap- 
peal," should  be  literally  construed,  requir- 
ing service  of  the  undertaking  at  the  same 
time  the  notice  is  served.  Since  the  foregoing 
New  York  cases  were  decided,  the  statute  in 
that  state  has  been  amended  so  as  to  permit 
the  undertaking  to  be  served  after  the  serv- 
ice of  the  notice,  and  at  any  time  prior  to 
'  the  expiration  of  the  time  for  taking  the  ap- 
peal. Raymond  v.  Richmond,  76  N.  Y.  106. 
Were  It  not  for  the  decisions  above  cited  con- 
struing statutes  like  ours  to  the  contrary,  we 
might  tie  inclined  to  adopt  a  more  liberal 
rule,  and  hold  that  the  word  "with,"  as  used 
In  the  statute,  was  intended  to  be  thus  used 
In  one  of  its  well-recognized  primary  senses 
meaning  "in  addition  to."  There  appears  to 
be  respectable  authority  for  thus  construing 
such  word  as  used  in  somewhat  analogous 
statutes.    80  Am.  &  Eng.  Enc.  of  h.  (2d  Ed.) 


891,  and  cases  cited;    Hummert  r.  Schwab, 
54  111.  142;    Goldle  v.  McDonald,  78  111.  605; 
Rosenthal  v.  Ruffln,  60  Md.  324;   Furness  v. 
Helm,  54  111.  App.  435.     Such  a  construction 
would  appear  to  more  nearly  harm«mlze  the 
various  sections  of  our  appeal  statute,  por- 
tions of  which  are  apparently  inconsistent 
with  the  Idea  that  both  the  notice  and  un- 
dertaking must  be  served  at  the  same  time. 
If  the  Legislature  contemplated  that  the  tak- 
ing of  an  appeal  and  the  perfecting  thereof 
could  only  be  accomplished  at  the  same  in- 
stant of  time,   it  seems  somewhat  strange 
that  section  7205,  Rev.  Codes,  was  not  drawn 
in  different  language.     The  taking  and  the 
perfecting  of  the  appeal  are  treated  In  the 
statute  as  wholly  separate  and  independent 
acts,  and,  furthermore,  there  seems  to  be  no 
good  reason  why  these  two  steps  should  be  so 
closely  connected  In  point  of  time.    It  Is  rea- 
soned, however,  in  some  of  the  cited  cases. 
In  effect,  that  because  of  the  language  In  sec- 
tion 7221  of  our  Revised  Codes  giviug  re- 
spondent "ten  days  after  such  notice  of  the 
appeal"  in  which  to  except  to  the  sureties 
that  respondent  would  be  deprived  of  such 
right  if  appellant  should  be  permitted  to 
serve  the  copy  of  undertaking  after  the  date 
upon  which  the  notice  of  appeal  is  served. 
It  will  be  observed,  however,  that  the  lan- 
guage quoted  does  not  purport  to  limit  such 
time  for  excepting  to  the  sureties  to  ten  days 
after  service  of  the  notice  of  appeal,  but 
merely  to  ten  days  after  such  notice  of  the 
appeal,  and  we  think  it  might  plaoslhly  be 
argued  that  the  meaning  thereby  intended 
was  that  respondent  could  thus  except  within 
ten  days  after  acquiring  knoKledge  of  the 
appeal  (i.  e.,  the  perfected  appeal)  by  the 
service  of  the  undertaking.    There  is  no  ap- 
peal which  is  effectual  for  any  purpose  until 
the  undertaking  for  costs  is  "emectUed"  which 
latter  word  has  been  construed  to  mean  "ex- 
ecuted and  served."    Cushman  v.  Martlne,  13 
How.  Prac.  402.     Hence  the  words  "notice 
of  the  appeal,"  as  used  in  section  7221,  sa- 
pra,  might  be  'said  to  have  reference  to  the 
notice  or  knowledge  of  the  perfected  appeal 
as  furnished  by  the  service  of  the  copy  of  un- 
dertaking, and  not  merely  to  the  "notice  in 
writing"   mentioned   in   section   7206.    Rev. 
Codes,  1906. 

The  Judge  who  wrote  the  opinion  In  Cush- 
man V.  Martine,  supra,  also  wrote  the  opinion 
In  the  case  of  Webster  v.  Stephens,  8  Abb. 
Prac.  227,  a  few  months  earlier,  wherein  It 
was  held,  in  effect,  that,  to  make  a  complete 
and  perfect  delivery  of  the  undertaking  to 
the  use  of  respondent,  It  should  be  filed,  and 
that  an  exception  to  the  sureties  within  ten 
days  from  the  date  of  such  filing  Is  in  time. 

Furthermore,  It  will  be  observed  that  by- 
the  latter  section  an  appeal  is  not  taken  nntit 
the  notice  Is  filed  as  well  as  served.  The 
appeal  was  not  taken  in  this  case,  therefore, 
unUl  March  26,  1900,  although  the  notice  was. 
served  on  March  ist    The  undertaking  and. 
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notice  were  filed  at  the  same  time,  hence  the 
appeal  was  both  taken  and  perfected  on 
March  2tith. 

However  this  may  be,  we  feel  disposed  to 
follow,  as  nearly  as  possible,  the  settled  rule 
of  constmctlon  adopted  by  the  courts  of  New 
ToA  and  South  Dakota  under  like  statutes, 
leaving  It  to  the  Legislature  to  amend  the 
statute  It,  Id  its  wisdom,  a  different  rule 
should  prevail.  This  conclusion,  however, 
does  not  lead  to  a  dlspalssal  of  the  appeal. 
It  appears  that  appellant  has,  in  good  faith, 
given  notice  of  appeal  and  attempted  to  per- 
fect the  same,  and  we  think  that  the  facts 
disclose  a  case  authorizing  ns  to  grant  him 
the  relief  provided  for  by  section  7224.  This 
section  reads:  "When  a  party  shall.  In  good 
faltb,  give  notice  of  appeal  and  shall  omit, 
through  mistake  or  accident,  to  do  any  other 
act  necessary  to  perfect  the  appeal  to  make 
It  effectual  or  to  stay  proceedings,  the  court 
from  which  the  appeal  is  taken  or  the.  pre- 
siding judge  thereof  or  the  Supreme  Court, 
or  any  one  of  the  Justices  thereof,  may  per- 
mit an  amendment  or  the  proper  act  to  be 
done  on  such  terms  as  may  be  just." 

Appellant  invokes  the  aid  of  such  statute, 
and,  we  think,  fairly  brings  himself  within 
its  provisions.  Such  statute  no  doubt  was 
enacted  to  cover  cases  like  the  one  at  bar. 
We  think  appellant,  as  terms,  should  reim- 
burse respondent  for  his  costs  of  the  motion. 
It  is  therefore  ordered  that  on  payment  to 
respondent's  counsel  of  the  sum  of  $25  ap- 
pellant may  serve  and  file  a  new  undertaking 
or  make  a  cash  deposit  as  prayed  for  by  him, 
and  that,  unless  this  is  done  within  ten  days 
from  notice  of  this  order,  the  appeal  will  be 
dismissed.    All  concur. 


JOHNSON  V.   SOLIDAT. 

(Sapreme  Court  of  North  Dakota.    April  7, 

1910.) 

(Byllahu*  iy  the  Court.) 
X.  Mechanics'  Liews  (J  67*)— "Owneb"  of 
Beai.  Estate. 

Under  the  provisions  of  the  mechanic's  lien 
law  the  "owner"  of  real  estate  on  whose  interest 
a  mechanic's  lien  will  attach  is  the  person  for 
.whose  immediate  use  and  benefit  the  building, 
erection,  or  improvement  is  made. 

JiBi   Note. — For  other  cases,  see  Mechanics' 
ens.  Cent.  Dig.  S|  64-74;   Dec.  Dig.  {  57.*] 

2.  Mecbakics'  Liens  (|  193*)— Propebtt  Sub- 
ject—Executobt  Contract  of  Sale. 

A  medianlc's  lien  will  not  attach  to  the 
interest  of  a  vendor  under  an  executory  con- 
tract of  sale  whose  vendee  is  in  possession,  and 
who  makes  Improvements  by  erecting  buildings 
OB  the -teal  estate  covered  by  snch  executory 
contract. 

lEd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  385;  Dec.  Dig.  f  193.*] 

S.  Mechanics'  Liens  (|  64*)— Pbopertt  Sdb- 

JECT— BXECTTTOBT    CONTBACT    OF    SaLE— IN- 
TEREST or  Vendob. 

Where  the  vendee  In  an  executory  contract 
for  the  purchase  of  real  estate  is  in  possession 


and  erects  bnlldtngs  thereon.  In  which  the  veh- 
dor  has  no  interest  except  by  teason  of  his  hold- 
ing the  legal  title  as  security  for  the  purchase 
price,  and  when  such  vendor  is  not  a  party  .to 
the  purchase  of  the  material  or  the  construction 
of  the  improvements,  the  question  of  his  knowl- 
edge of  or  consent  to  the  furnishing  of  material 
or  the  making  of  the  improvements  is  imma- 
terial. 

[Ed.  Note.— Fob  .other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  81 ;   Dec.  Dig.  |  64.»] 

Appeal  from  District  Court,  Foster  Coun- 
ty;   Winchester,  Special  Judge. 

Action  by  A.  T.  Johnson  against  Sarah  A. 
Sollday.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

T.  F.  McCue,  for  appellant  C.  B.  Craven 
and  C.  S.  Buck,  for  respondent. 

SPALDINO,  J.  The  only  question  to  be 
settled  on  this  appeal  is  whether  a  mechan- 
ic's li«i,  under  our  statute,  will  attach  to  the 
Interest  of  a  vendor  under  an  executory  con- 
tract of  sale  whose  vendee  is  in  possesafani, 
and  who  makes  Improvements  hy  erecting 
buildings  on  such  real  estate,  the  lien  be- 
ing claimed  for  material  for  the  erection  of 
such  buildings.  This  action  was  brought  by 
the  respondent,  Johnson,  against  one  Foot- 
itt  and  the  appellant,  Sollday.  Appellant 
bad  sold  to  Footltt  certain  lots  under  an 
executory  contract,  on  which  partial  pay- 
ments only  had  been  made.  Respondent  sold 
and  delivered  to  Footltt  certain  material 
for  the  erection  of  a  dwelling  house,  bam, 
and  Ice  house  upon  the  premises  described  in 
the  executory  contract,  and  filed  a  mechan- 
ic's lien .  therefor.  This  action  was  brought 
to  foreclose  such  lien,  not  only  as  to  the  in- 
terest of  Footltt  in  the  property,  but  as  to 
that  of  Sollday  also.  Plaintiff  had  Judgment 
in  the  trial  court,  and  defendant  SoUday 
appeals.  Section  C237,  Rev.  Codes  1905,  aa 
far  as  material,  reads:  "Any  person  who 
shall  perform  any  labor  upon  or  furnish,  any 
materials  •  •  •  for  the  erecting  •  •  • 
of  any  buildings  or  other  structures  upon  - 
land  •  *  *  under  a  contract  with  the 
owner  of  such  land  •  *  •  *  or  with  the 
consent  of  such  owner,  shall,  upon  complying 
with  the  provisions  of  this   chapter,  have 

*  *  *  a  lien  upon  such  building,  erection 
or  improvement  and  upon  the  land  belongiiig 
to  such  owner  on  which  the  same  is  situated 

*  *  •  to  secure  the  payment  for  such  la- 
bor, material,  machinery,  or  fixtures.  •  •  • 
The  owner  shall  be  presumed  to  have  con- 
sented to  the  doing  of  any  such  labor  or 
the  making  of  any  such  Improvement  if,  at 
the  time,  he  had  knowledge  thereof,  and  did 
not  give  notice  of  his  objection  thereto  to 
the  person  entitled  to  the  lien."  Section  6248 
provides  that  "the  entire  land  upon  which 
any  such  building,  erection  or  other  improve- 
ment is  situated,  or  to  Improve  which  the 
labor  was  done  or  things  furnished,  including 
that  portion  of  the  same  not  covered  there- 
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vrltb,  shall  be  subject  to  all  Hens  created  by 
this  chapter  to  the  extent  of  the  (Ight,  title, 
aud  interest  owned  therein  by  the  owner 
thereof  for  whose  Immediate  use  or  benefit 
such  labor  was  done,  or  things  furnished," 
etc.  Section  6248  says:  "Every  person  for 
whose  immediate  use.  and  benefit  any  6nlld- 
lug,  erection,  or  Improvement  is  made,  hav- 
ing the  capacity  to  contract,  including  guard- 
ians of  minors  or  other  persons,  shall  be  In- 
cluded In  the  word  'owner*  thereof." 

In  the  light  of  these  provisions  we  must 
decide  whether  the  appellant  was  the  owner 
of  the  lots  in  question  within  the  terms  of  the 
mechanic's  lien  law.  We  are  of  the  opinion 
that  she  was  not  such  owner.  The  two  sec- 
tions last  quoted  seem  to  Indicate  that  the 
owner  meant  Is  the  person  who  owns  an  in- 
terest therein,  and  for  whose  Immediate  use 
and  benefit  the  improvement  Is  erected,  and 
with  whom  the  contract  is  made.  This  ques- 
tion was  decided  In  Salzer  Lumber  Co.  v. 
CHaflln,  16  N.  D.  601,  113  N.  W.  1036,  and 
needs  no  extended  discussion  at  this  time. 
This  court  there  said:  "The  materialman 
Is  simply  subrogated  to  the  interest  that  the 
vendee  had  In  the  contract,  and  no  more. 
The  vendor's  rights  are  not  at  all  to  be  af- 
fected." The  vendor  holds  the  legal  title, 
and  in  relation  to  mechanics'  Hens  is  the 
holder  of  the  legal  title  as  security  for  the 
payment  of  the  purchase  price,  and  the  ven- 
dee is  the  equitable  owner.  Their  relations 
are  analogous  to  those  of  a  mortgagor  and 
mortgngee,  where  the  material  or  work  is 
contracted  for  by  the  mortgagor  after  the  re- 
cording of  the  mortgage.  In  such  case,  the 
.lien  of  the  mortgagee  is  not  affected  by  the 
mechanic's  Hen,  and  we  see  no  reason  why 
the  person  holding  the  legal  title  as  security 
should  be  placed  in  a  less  secure  position 
than  if  he  only  held  a  mortgage.  Salzer 
Lumber  Co.  v.  Claflln,  supra;  Rev.  Codes 
1905.  S  6242. 

But  it  is  contended  that  the  last  paragraph 
of  section  6237  quoted  modifies  the  statute 
as  it  stood  prior  to  this  paragraph,  being  add- 
ed, and  that  because  it  is  shown  that  the  ap- 
I)eilant  frequently  droVe  past  these  prem- 
ises while  the  buildings  were  being  erected, 
and  therefore  must  have  had  knowledge  of 
the  fact,  and  failed  to  give  any  notice  that 
she  objected  thereto  to  the  respondent,  the 
Hen  attaches  to  her  interest  This  provi- 
sion must  be  read  in  the  light  of  the  other 
SM'llons  which  we  have  cited,  and,  when  so 
rend  and  harmonized,  we  think  it  does  not 
ai>|)ly  to  this  case.  Had  the  appellant  still 
retained  possession  or  been  engaged  In  the 
erection  of  the  buildings,  or  had  the  parties 
t)een  in  Joint  possession  or  occupancy,  and 
the  buildings  constructed  for  the  immediate 
use  or  benefit  of  the  appellant,  although  the 
contract  was  made  by  Footltt,  then  the  terms 
of  tli0  provision  quoted  would  undoubtedly 
ai>ply.    It  was  intended  to  provide  for  such 


cases,  and  particularly  for  those  where  the 
title  to  real  property  stood  in  the  name  of  a 
wife  or  a  member  of  the  family,  and  the  hus- 
band or  some  member  of  the  family  other 
than  the  holder  of  the  legal  title  proceeded 
to  contract  for  the  erection  of  buildings  when 
he  and  the  holder  of  the  title  were  occupying 
the  premises,  or  where  it  was  for  the  im- 
mediate use  and  benefit  of  the  holder  of  the 
title,  or  both.  In  such  cases  the  holder  of 
the  legal  title  cannot  step  in  and  defeat  the 
Hep  on  the  ground  that  he  never  authorized 
the  construction  of  the  improvements.  In 
such  cases  the  holder  of  the  legal  title  Is 
deemed  to  have  consented  unless  he  makes 
objection.  In  Mahon  et  al.  v.  Surerus  et  al., 
9  N.  D.  57,  81  N.  W.  64,  the  owner  was  de- 
fined as  "the  party  residing  upon  the  land, 
and  for  whose  immediate  use  the  house  was 
built" 

These  views  necessitate  the  reversal  of  the 
Judgment   It  Is  reversed.    All  concur. 

ELLSWORTH,  J.,  having  been  of  counsel, 
did  not  participate  in  the  above  decision ;  W. 
C.  CRAWFORD,  Judge  of  the  Tenth  Judicial 
district  sitting  in  his  place  by  request 


SECOND  NAT.  BANK  OF  BUCTRUS,  OHIO, 
et  al.  V.  WERNER. 

(Supreme  Court  of  North  Dakota.    April  1, 
1910.) 

(SvOahu*  by  the  Court.) 

1.  Bills  and  Notes  (S  3.57*)  —  Indorsehxht 
Befobe  Matukitt— "Innocent  Holdeb  fob 
Value." 

The  indorsee  before  maturity  of  negotiable 
paper  aa  collateral  security  to  an  Indebtedness 
created  concurrently  with  the  indorsement  and 
delivery  of  such  paper,  and  in  consideration 
thereof,  in  good  faith,  and  without  notice  of  in- 
firmities, is  an  innocent  bolder  for  value  within 
the  meaning  of  our  negotiable  instruments  law. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $i  909-012,  901;  Dec.  Dig. 
$  357.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3629,  3030.] 

2.  Bills  and  Notes  (|  525*)— Action  ok 
Note— Evidence. 

Evidence  examined,  and 

Beld,  that  each  plaintiff  took  the  note  indors- 
ed and  assigned  to  it  in  the  regular  course  of 
business  in  good  faith,  before  maturity,  and  for 
a  valuable  consideration. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  S  525.*] 

Appeal  from  District  Court  Wells  County ; 
E.  T.  Burke,  Judge. 

Action  by  the  Second  National  Bank  of 
Bncyrtis,  Ohio,  and  another  against  G.  H. 
Werner.  Judgment  for  defendant  and  plain- 
tiffs appeal.  Reversed,  and  Judgment  ordered 
for  plaintifls. 

Turner,  Wright  &  I/ewLs,  for  appellants. 
Fred  Jansonlus  (Youngblood  ic  Whipple,  ot 
counsel),  for  respondent 
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CARMODT,  J.  The  plaintiffs  have  Joined 
In  bringing  this  actlOQ  to  foreclose  a  chattel 
mortgage,  and  to  recover  Judgment  for  the 
two  promissory  notes,  to  secure  which  the 
mortgage  was  given.  Each  plaintiff  holds 
one  of  the  two  notes  as  collateral  to  an  In- 
debtedness due  It  from  the  Marlon  Manu- 
facturing Company  of  Ohio,  the  payee  named 
therein.  Each  note  was  Indorsed  and  trans- 
ferred before  maturity,  and  to  secure  an  ad- 
vancement or  loan  of  money  made  at  the 
time  to  the  said  Marlon  Manufacturing  Com- 
pany of  Ohio,  the  holder  thereof.  The  loan 
by  the  Central  National  Bank  of  Battle  Creek, 
Midi.,  was  $5,000,  upon  which  there  was  due 
and  unpaid  at  the  time  of  the  trial  of  this 
action  $3,800.  On  the  loan  by  the  Second 
National  Bank  of  Bucyrus,  Ohio,  there  was 
due  and  unpaid  at  the  time  of  the  trial  of 
this  action  the  sum  of  $2,478.  The  proof 
shows  the  Indorsement  of  the  notes  by  the 
payee  through  Its  treasurer,  and  the  delivery 
thereof  to  the  respective  plaintiffs  on  Septem- 
ber 26,  1906,  and  the  consideration  therefor. 

The  testimony  of  the  officers  of  the  plain- 
tiffs shows  that  the  notes  were  taken  In  the 
regular  course  of  business  In  good  faith,  be- 
fore maturity,  and  for  a  valuable  considera- 
tion. This  testimony  la  undisputed.  The  de- 
fense interposed  was  a  breach  of  warranty 
of  a  threshing  machine  purchased  from  the 
Marion  Manufacturing  Company,  for  which 
the  notes  were  given,  and  that  a  return  of 
the  threshing  machine  to  the  Marlon  Manu- 
facturing Company  at  Bowdon,  N.  D.,  was 
made  before  the  commencement  of  this  ac- 
tion. The  note  held  by  the  plaintiff  bank  of 
Battle  Creek  was  due  on  or  before  Decem- 
ber 1,  1907.  The  note  held  by  the  plaintiff 
bank  of  Bucyrus,  Ohio,  was  due  on  or  before 
the  1st  day  of  December,  1906.  Each  note 
contained  a  provision  that  a  failure  to  pay 
any  one  of  which,  or  the  Interest  thereon, 
when  due  rendered  the  entire  series  due  and 
collectible  at  option  of  the  payee  or  legal 
holder.  This  action  was  commenced  October 
2,  1907.  Before  the  commencement  of  this 
action,  the  Marlon  Manufacturing  Company 
became  bankrupt,  and  a  trustee  In  bankrupt- 
cy was  appointed  therefor.  It  also  appears 
that  before  the  commencement  of  this  action, 
and  after  the  notes  were  indorsed  and  trans- 
ferred to  plaintiffs,  alleged  collectors  for  the 
Marlon  Manufacturing  Company  demanded 
payment  of  these  notes  from  defendant.  On 
or  about  October  23,  1906,  a  letter,  purporting 
to  be  written  at  Fargo  by  the  Marion  Manu- 
facturing Company  of  Ohio  by  M.  R.  Archer, 
was  received  by  the  defendant,  calling  his 
attention  to  the  fact  that  such  manufacturing 
onnpany  understood  that  he  had  pulled  the 
machine  back  to  Bowdon,  but  that  the  com- 
pany would  not  receive  it,  and  that  his  note 
was  due  December  1,  1906.  On  the  13th  day 
of  September,  1907,  an  action  was  commenced 
by  the  trustee  of  the  Marion  Manufacturing 
Company  against  the  defendant  on  these  same 
notes  by  Turner  ft  Wright,  the  attorneys  for 


the  plaintiff  in  this  action.  The  action  com- 
menced In  favor  of  the  trustee  was  dismissed 
on  the  commencement  of  this  action.  This 
action  was  tried  before  the  court  without  a 
Jury,  who  made  findings  of  fact  and  conclu- 
sions of  law  In  ftivor  of  the  defendant,  on 
which  findings  and  conclusions  a  Judgment 
was  entered,  from  which  Judgment  plaintiffs 
appeal  to  this  court  and  desire  a  review  of 
the  entire  case. 

The  evidence  of  the  defendant  as  to  the 
breach  of  warranty  of  the  Marlon  Manufac- 
turing Company  as  to  the  threshing  machine, 
and  as  to  the  attempts  to  collect  these  notes 
by  other  parties  than  the  plaintiffs,  and  as 
to  the  commencement  of  the  action  by  the 
trustee  of  the  Marlon  Manufacturing  Com- 
pany was  objected  to  by  the  plaintiffs.  At 
the  time  of  the  trial,  and  before  the  com- 
mencement thereof,  the  defendant  called  for 
a  Jury  on  the  ground  that  the  question  at  is- 
sue was  whether  the  notes  were  assigned  in 
due  course  of  business  before  maturity,  and 
that  there  was  -nothing  in  the  pleadings  that 
would  make  it  an  equitable  action;  and, 
further,  that  this  was  not  an  action  for  fore- 
closure, and  could  not  be  sustained  under  the 
pleadings  for  the  reason  that  the  complaint 
does  not  state  that  no  proceedings  at  law  or 
otherwise  have  been  had  for  the  foreclosure 
of  this  debt  as  provided  by  statute.  This  re- 
quest was  denied.  In  this  ruling  there  is  no 
error.  It  is  not  necessary  to  allege  in  the 
complaint  in  an  action  to  foreclose  a  chattel 
mortgage  that  no  proceedings  at  law  or  other- 
wise have  been  had  for  the  recovery  of  the 
debt  secured  by  such  mortgage.  See  article 
5,  c.  30  (Code  Civ.  Proc.)  Rev.  Codes  1906. 

If  the  plaintiffs  are  good-faith  holders  of 
the  notes  in  question  before  maturity  and  for 
value  within  the  meaning  of  our  negotiable 
Instruments  law,  then  the  Judgment  must  be 
reversed,  and  the  plaintiffs  awarded  the  re- 
lief demanded.  The  trial  court  found  that 
the  notes  were  given  for  a  threshing  machine 
under  a  warranty,  of  which  there  was  a 
breach,  and  that  the  defendant,  with  the  con- 
sent.of  the  Marlon  Manufacturing  Company, 
returned  the  threshing  machine  to  Bowdon, 
where  the  defendant  received  the  same.  The 
trial  court  also  made  the  following  findings 
of  fact:  "That  the  plaintiff,  the  Second  Na- 
tional Bank  of  Bucyrus,  thereafter,  and  after 
the  maturity  of  said  note,  and  with  notice 
and  knowledge  of  the  breadi  of  warranty 
and  failure  of  consideration,  obtained  posses- 
sion and  control  of  said  the  first-mentioned 
note  and  mortgage,  but  not  In  good  faith  or 
as  an  Innocent  purchaser.  That  the  plaintiff, 
the  Central  National  Bank  of  Battle  Greek, 
Mich.,  thereafter,  and  after  the  maturity 
of  the  second  mentioned  note,  obtained  pos- 
session and  control  of  said  second  mention- 
ed note,  but  not  in  good  faith  as  an  innocent 
purchaser,  but  with  full  notice  and  knowl- 
edge of  the  breach  of  warranty  and  failure 
of  consideration" — and  among  other  conclu- 
sions  of  law,   made  the  following:    "That 
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tbe  plaintiff,  the  Second  National  Bank  of 
Bucyms,  Ohio,  was  not  an  innocent  purchas- 
er in  good  faith  and  before  maturity  of  its 
said  note  in  the  premises  described.  That 
the  plaintiff,  the  Central  National  Bank  of 
Battle  Creek,  Mich.,  was  not  an  innocent  pur- 
chaser in  good  faith  and  before  maturity  of 
its  said  note  in  the  premises  described."    ' 

The  two  last-mentioned  findings  of  fact 
are  wholly  unsupported  by  any  competent  evi- 
dence. The  evidence  conclusively  shows  that 
the  plaintiffs  were  good-faith  holders  of  the 
notes  before  maturity  and  for  value.  Tbe 
cashier  of  each  of  the  plaintiffs  testified  that 
on  the  2dth  day  of  September,  1906,  his  bank 
made  the  loan  hereinbefore  stated  to  the 
Marion  Manufacturing  Company  of  Ohio,  the 
Second  National  Bank  of  Bucyrus  taking  the 
$469  note  with  other  bills  receivable  of  the 
Marion  Manufacturing  Company  as  collateral 
security,  and  the  Central  National  Bank  of 
Battle  Creek  taking  the  $400  note  with  other 
bills  receivable  of  the  Marlon  Manufacturing 
Conupany  of  Ohio  as  collateral  security.  This 
testimony  Is  undisputed.  There  is  nothing 
inconsistent  with  plaintiffs'  claim  in  the  fact 
that  the  Marion  Manufacturing  Company  was 
looking  after  the  collection  of  these  notes. 
It  had  still  an  interest  in  them.  It  was  de- 
pending on  the  payment  of  these  and  other 
notes  to  pay  Its  indebtedness  to  plaintiffs.  It 
is  not  unusual  for  the  payee  of  a  note  put 
up  as  collateral  to  look  after  its  collection. 
Neither  is  it  a  suspicious  circumstance  that 
plaintiffs'  attorneys,  Turner  and  Wright,  com- 
menced an  action  in  the  name  of  the  trus- 
tee of  tbe  Marlon  Manufacturing  Company 
against  the  defendant  for  the  collection  of 
these  notes  and  the  foreclosure  of  the  chattel 
mortgage,  mentioned  in  the  complaint  In  this 
action.  G.  H.  Wright,  one  of  such  attorneys, 
testified  that,  at  the  time  they  commenced  the 
first  action,  they  commenced  about  a  dozen 
actions,  most  of  them  in  the  name  of  the  trus- 
tee, and  that  the  action  on  these  notes  was 
inadvertently  commenced  in  his  name.  As 
soon  as  they  discovered  the  mistake,  they  dis- 
missed that  action  and  commenced  the  one 
at  bar.  Six  days  before  the  commencement 
of  the  first  action,  plaintiffs'  attorneys,  on  be- 
half of  the  Second  National  Bank  of  Bucyrus, 
Ohio,  wrote  defendant  a  letter,  atdiing  for 
payment  of  the  $468  note  held  by  such  bank. 
At  that  time  plaintiffs'  attorneys  had  in  their 
possession  a  large  amount  of  paper,  in  which 
the  Marion  Manufacturing  Company  was 
payee ;  some  of  it  owned  by  the  trustee,  and 
some  of  it  held  by  different  banks. 

It  follows  from  what  we  nave  said  that 
eadi  plaintiff  is  the  holder  of  the  note  as- 
signed and  Indorsed  to  it  in  due  course  and 
for  value. 

The  Judgment  of  the  district  court  is  re- 
versed, and  that  court  directed  to  enter  a 
judgment  in  favor  of  plaintiffs  for  the  relief 
demanded  in  the  complaint.    All  concur. 


CITIZENS'  NAT.  BANK  OF  8ISSBT0N,  8. 
D.,  V.  BBANDKN. 

(Supreme  Court  of  North  Dakota.    March  81, 
1910.) 

(Syllalut  III  the  Court.) 

1.  Apfeai.  and  Ebkor  (J  957*)  — Review  — 
Failcbe  to  Open  Default. 

Courts  faror  the  trial  of  cases  upon  their 
merits,  and,  in  a  case  where  a  trial  court  has 
refused  to  open  a  default  and  permit  a  defense 
to  be  made,  tbe  reviewing  court  will  not  only 
inquire  as  to  whether  the  discretion  of  the  trial 
court  in  denying  tbe  application  has  been  sound- 
ly exercised,  but  will  examine  the  facts  shown 
for  the  purpose  of  determining  wlietlier  or  not, 
in  tbe  interests  of  justice  and  right,  and  under 
the  liiwral  construction  generally  given  tlie 
statute  permitting  a  court  to  open  a  default 
upon  a  proper  showing,  the  default  should  not 
be  set  amde,  and  a  defense  upon  the  merits  per- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3823 ;   Dec.  Dig.  1  957.*] 

2.  JtJDGUENT  (S  143*)  —  Default— Excuses — 
"SuBPBisE"— Neglect  of  Counsel. 

In  a  case  in  which  a  party  to  an  action 
employs  counsel  of  good  reputation  and  large  ex- 
perience, the  neglect  by  such  counsel  of  matters 
necessary  to  tbe  ordinary  procedure  of  the  case 
is  a  "surprise"  to  the  party,  within  the  mean- 
ing of  tbe  statute  entitling  mm  to  relief  in  such 
case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  281-284;  Dec.  Dig.  i  143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6818,  6819.] 

3.  JuDOMENT  (I  143*)— Default— Excused— 
"Excusable  Neglect"  of  Counsel. 

The  neglect  of  an  attorney  regularly  retain- 
ed to  prepare  and  serve  an  answer  in  a  case  be- 
fore the  time  for  answering  expires,  when  oc- 
casioned by  intense  absorption  of  mind  in  the 
conduct  of  tbe  trial  of  another  case  involving  a 
charge  of  murder  in  the  first  degree,  is  "excus- 
able neglect"  within  the  meaning  «f  the  stat- 
ute providing  for  the  opening  of  a  judgment  en- 
tered on  default  of  answer. 

[Ed.  Note. — For  other  cases,  see  Judgment,' 
Cent  Dig.  §S  281-284 ;    Dec.  Dig.  {  143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2506,  2557.} 

4.  Jcdoment  (§  138*)— Default— Vacation— 
Rioirr  TO  Relief. 

Upon  application  to  vacate  a  judgment  en- 
tpred  by  default,  where  the  answer  presented 
discloses  a  good  defense  upon  the  merits,  and  a 
reasonable  excuse  for  delay  occasioning  default 
is  shown,  and  no  substantial  prejudice  appears 
to  have  arisen  from  the  delay,  the  court  shouid 
open  the  default  and  bring  the  case  to  trial. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §<  249-251 ;    Dec.  Dig.  {  138.*] 

6.  Bankruptcy  (|  418»)—Di8chabgb— Effect 

AS  Defense. 

The  defense  of  a  discharge  under  the  law 
of  bankruptcy  of  a  claim  upon  which  action  is 
brought  is  not  rosnrded  with  any  greater  dis- 
favor by  the  courts  than  any  other  legitimate 
and  meritorious  defense. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §  704 ;    Dec.  Dig.  i  418.*] 

6.  Judgment  (J  163*)  —  Vacation— Default 
Judgment. 

Where  the  circumstances  shown  upon  an 
application  to  vacate  a  judgment  entered  by  de- 
fault are  such  as  to  lead  a  court  to  hesitate  l>e- 
fore  it  refuses  to  open  the  judRment,  it  Is  better. 
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as  «  i^eral   nile,  that  the  doubt  should   be 
sojTed  in  favor  of  the  application. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  323;   Dec.  Dig.  i  103.*] 

Appeal  from  District  Court,  Blchland  Coun- 
ty; j!\  P.  Alien,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Sisseton,  S.  D.,  against  P.  Brandeu.  iTtom  an 
order  denying  defendant's  appli<:ation  to 
open  a  default  judgment  against  him  and  per- 
mit blm  to  Interpose  a  defense,  defendant  ap- 
peals.   Reversed,  with  directions. 

W.  S.  Lauder  and  W.  S.  Lowry,  for  appel- 
lant   J.  A.  Dwyer,  for  respondent 

ELLSWOBTH,  J.  A  summons  and  a  com- 
plaint alleging  causes  of  action  upon  three 
promissory  notes,  was  served  upon  defend- 
ant and  appellant  on  October  23, 1'JOS.  Short- 
ly thereafter  he  employed  w.  ij.  Lowry  of 
Hankinson,  as  his  attorney,  and  directed  Mr. 
Lowry  to  arrange  for  the  services  of  and 
associate  with  him  In  the  defense  of  the  ac- 
tion W.  S.  Lauder,  an  attorney  of  Wahpeton. 
Mr.  Lowry  made  the  arrangement  directed 
by  bis  client  witb  Mr.  Lauder,  and  paid  him 
a  retaining  fee.  The  understanding  between 
the  two  attorneys  was  that  Mr.  Lauder 
should  have  exclusive  charge  of  the  prepara- 
tion and  service  of  an  answer.  Mr.  Lauder 
avers  that  he  intended  in  good  faith,  within 
the  time  allowed  by  law,  to  prepare  and 
cause  to  be  served  on  plaintiff's  counEel  a 
formal  answer  to  the  complaint.  On  Novem- 
ber 17,  1906,  in  the  course  of  his  professional 
duties,  he  went  to  Napoleon,  Hogan  county, 
and  entered  upon  the  defense  of  a  criminal 
action.  In  which  the  charge  against  the  de- 
fendant was  murder  in  the  first  degree.  He 
was  continuously  occupied  In  the  trial  of  this 
case  until  December  4,  1908,  during  which 
period  the  entire  labor  of  the  defense  devolv- 
ed upon  him.  and  his  attention  was  so  ab- 
sorbed in  this  work  that  be  forgot  about  this 
action,  and  entirely  overlooked  the  fact  that 
the  time  for  answering  therein  expired  on 
November  22,  1906,  and  failed  to  prepare  or 
serve  an  answer  in  this  case,  or  to  give  the 
matter  attention  in  any  particular  whatever, 
ontil  after  the  close,  of  the  murder  trial.  In 
the  meantime,  on  November  27,  1908,  the 
plaintiff  in  this  case  applied  to  the  district 
court  for  Judgment  In  default  of  answer,  and 
pursuant  to  an  order  for  Judsment  dated  as 
of  that  day  final  Judgment  herein  was  enter- 
ed on  November  30,  1908.  This  Judgment 
was  docketed,  and  plaintiff  caused  execu- 
tion to  issue,  and  levied  It  upon  certain  prop- 
erty of  the  defendant  held  under  attachment, 
and  proceeded  to  sell  the  same.  On  Decem- 
ber 5. 1908.  Mr.  Lauder  was  informed  for  the 
first  time  that  Judgment  by  default  had  been 
entered  against  the  defendant  On  the  7th 
of  December  thereafter  he  served  upon  plain- 
tiirs  attorney  afladavlts  showing  facts  sub- 


stantially as  narrated  above,  and  on  an  or- 
der to  show  cause  applied  to  the  district 
court  to  vacate  and  open  up  the  Judgment 
and  permit  defendant  to  interpose  a  defense 
to  the  action.  With  the  altldavitii  was  serv- 
ed a  proposed  answer  in  the  action  veritied 
by  the  attorney,  which  alleged  as  a  defense 
to  all  the  notes  declared  upon  that,  on  the 
18th  day  of  June,  1908,  after  due  and  regular 
proceedings  under  the  bankruptcy  laws  of 
the  United  States  in  the  United  States  Dis- 
trict Court  for  the  Northern  Division  of  the 
District  of  South  Dakota,  a  final  order  and 
decree  of  said  court  was  entered  wheret^  de- 
fendant was  duly  and  completely  discharg- 
ed from  all  debts,  claims,  and  liabilities  con- 
tained in  his  schedules  in  said  bankruptcy 
action,  including,  among  others,  the  three 
notes  sued  upon  in  this  case.  The  motion  to 
open  the  Judgment  was  strongly  opposed  by 
plaintiff,  on  the  general  ground  of  insuffl- 
cieucy  of  the  application  to  warrant  the  relief 
applied  for.  Much  stress  was  laid  upon  the 
point  that  no  sufficient  affidavit  of  merits 
was  made  on  the  application.  A  hearing 
was  had  before  the  district  court  on  Decem- 
ber 21,  1908,  and  thereafter,  on  December 
29th,  an  order  was  made  denying  the  relief 
prayed  for  by  appellant  Afterward,  on  Jan- 
uary SO,  1900,  on  application  of  appellant 
the  district  court  made  an  order  granting 
leave  to  appellant  to  renew  his  application 
to  open  up  and  defend  against  the  Judgment 
in  question.  The  showing  made  upon  this 
application  was  the  same  as  upon  the  former 
hearing,  except  that  it  included  an  affidavit 
of  appellant  containing,  among  other  aver- 
ments, one  with  reference  to  the  merits  of 
the  defense  that  seems  to  be  regarded  as 
sufficient  upon  that  point  A  bearing  on  this 
second  application  was  had  on  February  8, 
1909,  and  the  district  court,  on  May  14,  1009, 
made  its  order,  again  denying  the  motion  oC 
appellant  to  open  up  and  permit  a  defense 
upon  the  merits  to  plaintiff's  action.  From 
this  order  an  appeal  la  taken;  the  single 
point  of  exception  being  that  the  court  erred 
in  making  this  final  order. 

Plaintiff  contends,  so  far  as  the  first  order 
Is  concerned,  that  the  showing  made  by  ap- 
pellant was  entirely  insufficient  to  warrant 
the  opening  up  of  a  Judgment  entered  by  de- 
fault under  the  conditions  shown,  and  that 
all  material  points  presented  upon  the  sec- 
ond application  were  res  adjndlcata  by  rea- 
son of  the  order  first  made.  But,  aside  from 
this  point,  and  of  that  presented  on  the  first 
application  of  the  Insufficiency  of  the  affida- 
vit of  merits,  appellant  contends  there  was 
on  neither  application  a  sufficient  showing 
of  cause  to  warrant  any  action  other  than 
that  taken  by  the  district  court  We  have 
no  doubt  of  the  power  of  the  district  court 
to  set  aside  Its  order  of  December  29,  1906, 
and  to  permit  appellant  to  renew  his  motion 
as  though  made  in  tbe  first  Instance.    Wheth- 
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er  or  not  the  affidavit  of  merits  made  on  the 
first  application  la  sufflcient  we  need  not 
consider,  as  an7  deficiency  that  might  then 
be  said  to  exist  was  corrected  upon  the  sec- 
ond application.  We  will  therefore  consider 
whether  or  not  the  order  of  the  district  court 
of  May  14,  1909,  is  warranted  by  the  consid- 
erations presented  npon  the  second  hearing. 

The  district  court  la  authorized,  "in  Its 
discretion  and  npon  such  terms  as  may  be 
just,  at  any  time  within  one  year  after  no- 
tice thereof,  to  relieve  a  party  from  a  judg- 
ment, order  or  other  proceeding  taken  against 
him  through  his  mistake,' inadvertence,  sur- 
prise or  excusable  neglect"  Rev.  Codes 
1905,  {  6884.  In  New  York,  Wisconsin,  Ver- 
mont, Califomla,  Indiana,  North  Carolina, 
and  several  other  states  statutes  in  terms 
exactly  o»  substantially  similar  to  this  have 
been  in  force  for  many  years;  and  the  courts 
of  these  states  are  in  substantial  agreement 
in  a  general  View  of  the  spirit  in  which  they 
are  to  be  administered,  which  may  be  thus 
expressed:  "That  the  statutes  are  remedial 
In  character.  Intended  to  furnish  a  8ln4>Ie^ 
speedy  and  efficient  means  of  relief  in  a  most 
worthy  class  of  cases;  that  the  'discretion* 
referred  to  la  not  a  mental  discretion  to  be 
exercised  ex  graVa,  but  is  a  legal  discretion, 
to  be  exercised  in  conformity  to  law."  Free- 
man on  Judgments  (4th  Ed.)  {  100.  Or,  In 
other  words.  It  is  a  "legal  discretion"  which, 
as  declared  by  Chief  Justice  Marshall,  is  to 
be  exercised  In  discerning  the  course  and 
spirit  of  the  law,  which,  when  discerned.  It 
is  the  duty  of  the  courts  to  follow.  "It  is  to 
be  exercised,  not  to  give  effect  to  the  will  of 
the  judge,  but  to  that  of  the  law."  Tripp  v. 
Cook,  26  Wend.  (N.  T.)  152. 

Pursuant  to  this  construction,  an  appellate 
court  will  first  examine  a  case  for  the  purpose 
of  determining  whether  or  not  under  the 
facts  shown  the  discretion  vested  in  the 
district  court  has  been  arbitrarily  or  oppres- 
sively exercised;  or,  In  other  words,  whether 
or  not  its  order  evinces  an  abuse  of  discre- 
tion. Unless  such  abuse  of  discretion  ap- 
pears, the  order,  If  it  opens  and  vacates  a 
judgment  entered  by  default  for  the  purpose 
of  permitting  a  meritorious  defense,  will  not, 
as  a  rule,  be  disturbed.  In  a  case  such  as 
Chls,  however,  where  the  court  has  refused  to 
open  up  a  default  and  permit  a  defense  npon 
the  merits,  even  though  the  discretion  of  the 
trial  court  does  not  seem  to  have  been  exer- 
cised Intemperately,  arbitrarily,  or  in  a  man- 
ner palpably  erroneous,  the  reviewing  court 
will  extend  its  inquiry  further,  and  determine 
whether  or  not  upon  the  facts  shown,  in  the 
Interests  of  justice  and  right  under  the  liber- 
al construction  which  the  spirit  of  the  stat- 
ute seems  to  commend,  it  should  disturb  an 
order  which  has  the  effect  of  preventing  a 
determination  upon  the  merits.  "Courts  al- 
most universally  favor  a  trial  on  the  merits; 
and,  when  there  has  been  a  reasonable  ex- 
cuse shown  for  the  default,  there  should  be 
no  objection  to  such  n  trial  to  those  who  are 


reasonably  diligent"     Barto  t.  Sioux  City- 
Electric  Co.,  119  Iowa,  179,  98  N.  W.  268. 

It  is  readily  apparent  that  from  the  very  na- 
ture of  the  case  It  is  Impossible,  except  in  the 
most  general  terms,  to  frame  a  rule  of  pro- 
cedure applicable  to  every  state  of  fact  pre- 
sented by  an  application  of  this  character. 
A  general  rule  having  unanimous  support 
seems  to  be  that,  if  the  moving  party  makes 
a  clear  and  unquestionable  showing  that  be 
has  a  good  defense  or  cause  of  action  on  the 
merits,  of  the  benefit  of  which  he  lias  been  de- 
prived without  fault  on  his  part,  the  trial 
court  cannot,  in  the  exercise  of  a  sound  Ju- 
dicial discretion,  deny  him  the  relief  prayed 
for;  and,  if  It  has  done  so,  its  action  will  be 
reversed.  On  the  point,  however,  of  what  con- 
stitutes fault  on  the  part  of  the  moving  par- 
ty, and  what  may  be  said  to  constitute  sur- 
prise, mistake,  inadvertence,  and  excusable 
neglect,  the  cases  are  in  irreconcilable  con- 
flict The  New  York  and  North  Carolina 
courts  hold  that,  if  the  party  himself  is  free 
from  fault  the  ignorance,  forgetfulness.  or 
neglect  of  his  attorney  will  not  be  imputed 
to  him  to  such  degree  as  to  prevent  relief. 
The  liberality  of  the  courts  of  New  York  par- 
ticularly in  the  matter  of  opening  Judgments 
has  been  so  great  as  to  provoke  criticism  bj 
a  learned  text-writer,  who  declares  that  Judg- 
ments in  that  state  "seem  to  be  regarded  not 
as  inviolate  and  enduring  testimonials,  but 
as  temporary  structures  to  be  torn  down,  re- 
modeled, or  rebuilt  whenever  the  builders 
feel  competoit  to  improve  the  original  work- 
manship or  design."  Freeman  on  Judgments 
(4th  EA.)  $111.  In  the  courts  of  states  other 
than  the  two  named  the  neglect  of  counsel 
regularly  employed  and  having  charge  of  the 
case  Is  uniformly  treated  as  the  neglect  of 
the  party,  and  no  mistake.  Inadvertence,  or 
neglect  attributable  to  the  attorney  can  be 
successfully  used  as  a  ground  for  relief,  un- 
less It  would  have  been  to  the  same  degree 
excusable  in  the  client  Some  of  the  North 
Carolina  cases  regard  Ignorance  or  neglect  on 
the  part  of  the  attorney  as  in  the  nature  of 
"surprise"  within  the  meaning  of  the  statute, 
and  afford  relief  from  the  judgment  on  that 
ground.  Grlel  v.  Vernon,  65  N.  C.  76;  Taylor 
V.  Pope,  100  N.  C.  267,  11  S.  B.  257,  19  Am. 
St  Rep.  630. 

It  will  be  observed  that  the  facts  of  this 
case  do  not  show  ignorance  of  rights,  mistake 
of  law,  or  wanton  negleqt,  either  on  the  part 
of  attorney  or  party.  Appellant  himself  Is 
without  fault  as  he  diligently  proceeded,  on 
being  served  in  the  action,  to  employ  expe- 
rienced and  competent  attorneys,  and  placed 
the  matter  of  preparing  and  presenting  bis 
defense  entirely  in  their  hands.  Mr.  Lowry, 
after  making  the  arrangement  shown  to  liave 
been  made  with  Mr.  Lauder,  might  we  think, 
depend  with  reasonable  assurance  on  the  fact 
that  the  elder  and  more  experienced  counsel 
would,  within  the  proper  time,  see-  to  the 
preparation  and  service  of  an  answer.  Mr. 
Lauder,  as  is  well  known.  Is  an  attorney  of 
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hlgb  professional  character  and  large  experi- 
ence, having  an  extended  and  widely  dlTeral- 
fied  general  practice.    While  It  la  urged  that 
be  might  and  should  have  prepared  the  an- 
swer, and  served  It  before  he  entered  on  the 
trial  of  the  case  of  homicide  on  November  17, 
1906,  yet  It  Is  apparent  that  In  the  discharge 
of   the   manifold  duties  of  his  practice  he 
mlgbt,  without  mdue  hazard  of  his  client's 
rights,  have  postponed  such  work  to  within 
five  days  of  the  expiration  of  time  for  answer- 
ing.    After  that  time  his  failure  to  prepare 
and    serve   the    answer   resulted,    not   from 
carelessness  or  neglect  on  tls  part,  but  by  in- 
tense absorption  of  mind  In  a  matter  which, 
from  its  nature,  not  only  stirred  his  sympa- 
thies, and  appealed  strongly  to  his  sense  of 
humanity,  but  called  as  well  for  the  undivid- 
ed   exercise  of  all   his  professional  powers. 
While  his  failure  to  perform  within  the  prop- 
er time  the  work  he  had  undertaken  In  this 
case   was  still  neglect,  under  the   peculiar 
circumstances  we  think.  In  the  exercise  of  a 
Just  and  liberal  discretion.  It  should  he  re- 
frarded  as  excusable.    As  suggested  by  coun- 
sel for  api)ellant,  neglect  occasioned  by  guard- 
ing the  life  of  a  client  is  no  less  excusable 
than  that  resulting  from  watching  at  the  bed- 
side of  a  sick  relative,  or  from  the  serious 
Illness  of  the  attorney  himself,  as  In  Nye  y. 
Swan,  42  Minn.  243,  44  N.  W.  9,  and  Tidwell 
T.  vritherspoon,  18  Fla.  282.    Further  than 
this  there  is  little  question  but  that,  under  the 
theory  of  the  cases  above  referred  to,  any  neg- 
lect in  the  ordinary  procedure  of  the  case,  after 
a  party  had  aliown  solicitude  sufflcieiit  to 
Impel  Mm  to  employ  counsel  of  Mr.  Lauder's 
ciwracter,  may  t>e  said  to  be  a  surprise  to  the 
party,  from  which  he  is  entitled  to  relief  b^ 
express  terms  of  the  statute.   The  rule  of  pro- 
cedure announced  by  the  Supreme  Ck>urt  of 
Minnesota  in  a  case  such  as  this  appeals  to 
us  as  liberal,  sound,  and  calculated  to  pro- 
mote justice;   such  rule  being  "that,  where 
the  answer  discloses  a  good  defense  upon  the 
merits,   and  a   reasonable  excuse  for  delay 
occasioning  default  is  shown,  and  no  substan- 
tial prejudice  appears  to  have  arisen  from  the 
delay,  the  court  should  open  the  default  and 
bring  the  case  to  trial."    Barrie  v.  Northern 
Assurance  Co.,  99  Minn.  272,  109  N.  W.  248. 
The  contention  that  a  discharge  of  the  debt 
sued  upon  by  a  court  of  bankruptcy  Is  not 
a  meritorious  defense  is  in  this  state  disposed 
of.    Such  defense  is  not  more  technical  or  less 
favored  by  the  courts  than  that  of  the  stat- 
ute of  limitations  which  is  held  by  this  court 
to  be  a  meritorious  defense.    Wheeler  v.  Cas- 
tor, 11  N.  D.  347,  92  N.  W.  381,  61  L.  K.  A. 
746.    The  plaintiff  in  a  trial  upon  the  merits 
will  be  given  opportunity  to  show  a  subse- 
quent promise  to  pay  the  debt.    In  any  event, 
the  court  could  not,  in  an  application  of  this 
character,  inquire  into  the  merits  of  the  de- 
fense.   Kitzsman  v.  Minn.  Threshing  Co.,  10 
N.  D.  20,  84  N.  W.  686.    As  the  proceeds  of 
the  property   taken   upon  attachment   have 


been  paid  Into  court,  and  are  held  snttject  to 
the  event  of  this  action,  no  substantial  preju- 
dice can  accrue  to  plaintiff  by  a  trial  on  the 
merits.  While  the  facts  shown  cannot  be 
said  to  afford  strong  and  unmistakable  ground 
for  relief,  and  the  discretion  of  the  trial  court 
in  denying  the  motion  does  not  seem  to  have 
been  harshly  or  arbitrarily  exercised,  we  re- 
gard it  as  a  case  in  which  the  circumstances 
are  such  as  to  lead  a  court  to  hesitate  before 
It  refuses  to  open  the  judgment;  and  in 
such  case  "It  is  better,  as  a  general  rule,  that 
the  doubt  should  be  solved  in  favor  of  the 
application."  Grady  v.  Donahoo,  108  Cal. 
211,  41  Pac.  41. 

The  order  of  the  district  court  is  reversed, 
and  it  is  directed  to  vacate  the  judgment  dat- 
ed November  27,  1908,  and  to  permit  the  de- 
fendant and  appellant  to  file  the  answer  serv- 
ed herein,  and  to  defend  the  action.  The 
costs  of  this  appeal  will  abide  the  event  of 
the  action.   All  concur. 

MORG.\N,  C.  J.,  concurs  In  the  result 


WEBER  V.  LEWIS. 

(Supreme  Court  of  North  Dakota.    April  9, 
1910.) 

(SvUatug  bv  the  CourtJ 

1.  PLEADIRO  ({  34*)  —  DEinjBBEB  TO  COU- 
PLAINl^-CONSTBUCTION. 

A  complaint,  when  attadced  by  demurrer 
upon  the  ground  that  it  fails  to  state  facts  auf- 
fident  to  constitute  a  cause  ot  action,  will  be 
liberally  construed  and  upheld,  where  it  con- 
tains allegations  of  facts  sufScient  to  reasoDBbly 
and  fairly  apprise  the  defendant  of  the  nature 
of  the  claim  against  him. 

,    [Ed.    Note.— For    other    cases,    see   Pleading, 
'Cent.  Dig.  iS  60-75;   Dec.  Dig.  i  34.*] 

2.  Pleadino  (§i  192,  3©7*)— Motion  to  Make 
More  Definite. 

If  tbe  substantial  facts  which  constitute  a 
cause  of  action  are  stated  in  a  complaint  or  can 
be  inferred  by  reasonable  intendment  from  the 
matters  which-  are  set  forth,  although  the  al- 
legations of  these  facts  are  imperfect,  incom- 
plete, and  defective,  such  insufficiency  pcrtain- 
m^,  however,  to  form  rather  tbqn  substance,  thi 
proper  mode  of  correction  is  not  by  demurrer 
but  by  motion  to  make  the  averments  more  defi- 
nite and  certain  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  408-427,  1173-1193;  Dec.  Dig. 
H  192,  367.*] 

3.  Pleadino  ((  192*)— General  Demurrbb— 

Allegation  of  Legal  Conclusion. 

Under  the  Code  system  of  pleading,  the  al- 
legation of  a  legal  rcnelusion,  instead  of  the 
facts  upon  which  it  is  based,  does  not  usually 
render  a  pleading  bad  on  general  demurrer. 

[Ed.  Note.— B^or  other  cases,  see  Pleading, 
Cent.  Dig.  {  411 ;   Dec.  Dig.  §  192.*] 

4.  OoNTRACTS  ({  333*)— Action  on  Implied 
Contract— Pleading  —  Necessity  fob  Al- 
legation OF  Promise  to  Pat. 

Under  the  Code  system  of  pleading,  in  ac- 
tions to  recover  on  implied  contracts,  it  is  nei- 
ther necessary  nor  proper  to  allege  a  promise  to 
pay  on  defendant's  part. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1648;   Dec.  Dig.  {  333.*] 
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5.  Pleading  (J  38%*)— Fuwctiohb  OT  Ooh- 

PLAINT— Sufficiency. 

The  function  of  a  complaint  Is  to  Inform 
defendant  of  the  nature  ot  plaintiflTs  demand  to 
the  end  that  he  may  prepare  for  his  defense; 
and,  if  sufficient  facts  are  alleged  of  may  rea- 
sonably be  inferred  to  constitute  a  good  declara- 
tion under  the  common  counts  at  common  law, 
the  same  will  be  sustained  as  against  an  attack 
by  general  demurrer. 

[Ed.  Kote.— For  other  cases,  see  Pleading, 
Dec.  Dig.  S  38%.*] 

Spalding,  J.,  disaentins. 

Appeal  from  La  Moure  County  Court;  C. 
H.  Baker,  Judge. 

Action  by  Frank  Weber  against  W.  J.  I/ew- 
Is.  From  an  order  overruling  a  demurrer  to 
the  complaint,  defendant  appeals.    AfBrmed. 

Davis,  Warren  &  Hutchinson,  for  ai^lant 
M.  C.  Lasell,  for  ree^ondent 


FISK,  J.  This  1b  an  appeal  from  an  order 
overruling  a  demurrer  to  the  complaint,  and 
the  sole  question  presented  Is  the  correctness 
of  such  ruling. 

The  complaint,  omitting  formal  parts.  Is 
as  follows:  "The  plaintiff  complains  and  al- 
leges: (1)  That  on  the  14th  day  of  October, 
A.  D.  1904,  the  above-named  plaintiff  and 
defendant  made  and  entered  into  a  written 
contract,  an  agreement  in  writing, .  wherein 
and  whereby  this  plaintiff  rented  from  the 
above-named  defendant  the  northwest  quarter 
of  section  twelve  (12)  in  township  one  hun- 
dred thlrty-flve  (133)  north  of  range  sixty- 
two  (62)  west  of  the  Fifth  principal  meridian, 
and  also  the  west  half  of  section  seven  (7) 
in  township  one  hundred  thlrty-flve  (135) 
north  of  range  sixty-one  (61)  west,  for  the 
period  of  three  (3)  years.  The  same  ending 
on  or  before  April  1,  A.  D.  190a  This  contract 
also  included  the  rental  of  some  stock,  and 
the  doing  of  various  work.  (2)  That  by  rea- 
son of  the  rental  of  the  said  land,  and  the 
work  performed  by  this  defendant,  and  the 
use  of  this  plaintlfTs  machinery,  and  the  sale 
of  cattle  belonging  to  this  plaintiff  and  the 
defendant  jointly,  by  the  defendant,  and  the 
storing  of  grain  of  defendant  by  plaintiff,  and 
for  the  furnishing  of  twine,  this  defendant  Is 
indebted  to  this  plaintiff  in  the  sum  of  four 
hundred  fifty-four  and  50/100  ($454.60)  dol- 
lars; no  part  of  which  has  been  paid  save 
and  except  the  sum  of  forty-one  and  83/100 
(141.85)  dollars  by  reason  of  flax  and  barley 
furnished  and  the  labor  performed  by  said 
defendant  That  there  Is  now  due  said  plain- 
tiff by  reason  of  said  account  the  sum  of  four 
hundred  twelve  and  65/100  ($412.65)  dollars 
from  this  defendant.  Wherefore,  plaintiff 
prays  Judgment  against  the  defendant  for  the 
sum  of  four  hundred  twelve  and  65/100  ($412.- 
65)  dollars,  and  Interest  from  and  since  Octo- 
ber 31,  A.  D.  1907,  together  with  his  costs 
and  disbursements  herein." 

The  sole  ground  of  the  demurrer  is  that  the 


complaint  falls  to  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Willie  the  complaint  is  yerj  InartisticaUy 
drawn  and  is,  no  doubt,  subject-  to  attack  by 
motion  to  make  more  definite  and  certain, 
we  are  of  opinion  that,  under  the  liberal  role 
to  be  applied  in  testing  its  sufficiency  as 
against  such  an  attack,  it  should  be  upheld, 
although  the  author  thereof  cannot,  with 
pride,  point  to  the  same  as  a  model  of  scien- 
tific pleading.  The  rule  Is  firmly  established 
that  a  complaint,  when  attacked  by  demurrer 
upon  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  will 
be  liberally  construed  In  favor  of  such  plead- 
ing, and  the  same  will  be  upheld  when  it  con- 
talus  allegations  of  fact  sufficient  to  reason- 
ably and  fairly  apprise  the  defendant  of  the 
nature  of  the  claim  against  him. 

Prof.  Pomeroy,  in  his  valuable  work  on 
Code  Remedies  (section  549),  gives  a  very, 
clear  and  correct  statement  of  the  rule  as  fol- 
lows: "The  true  doctrine  to  be  gathered  from 
all  the  cases  Is  that  if  the  substantial  facts 
which  constitute  a  cause  of  action  are  stated 
In  a  complaint  or  petition,  or  can  be  inferred 
by  reasonable  intendment  from  the  matters 
which  are  set  forth,  although  the  allegations 
of  these  facts  are  imperfect.  Incomplete,  and 
defective,  such  insufficiency  pertaining,  how- 
ever, to  the  form  rather  than  to  the  sub- 
stance, the  proper  mode  of  correction  is  not 
by  demurrer  nor  by  excluding  evidence  at  the 
trial,  but  by  a  motion  before  the  trial  to  make 
the  averments  more  definite  and  certain  by 
amendment  From  the  citations  in  the  foot- 
note, it  is  clear  that  the  courts  have,  with  a 
considerable  degree  of  unanimity,  agreed  up- 
on this  rule,  and  have  in  most  Instances  ap- 
plied it  to  defects  and  mistakes  having  the 
same  general  features,  and  have  sometimes 
severely  strained  the  doctrine  of  liberal  con- 
struction in  order  to  enforce  it  Thus,  if  in- 
stead of  alleging  the  Issuable  facts  the  plead- 
er should  state  the  evidence  of  such  facts,  or 
even  a  portion  only  thereof,  unless  the  omis- 
sion was  so  extensive  that  no  cause  of  action 
at  all  was  indicated,  or  If  he  should  aver  con- 
clusions of  law,  in  place  of  fact  the  resulting 
insufficiency  and  imperfection  would  pertain 
to  the  form  rather  than  to  the  substance,  and 
the  mode  of  correction  would  be  by  a  mo- 
tion, and  not  by  a  demurrer." 

Dixon,  0.  J.,  in  Morse  ▼.  Oilman,  16  Wi& 
504,  stated  the  rule  as  follows:  "A  complaint 
to  be  overthrown  by  demurrer,  or  by  objec- 
tion to  evidence,  must  be  wholly  Insufficient 
If  any  portion  of  it  or  to  any  extent  it  pre- 
sents facts  sufficient  to  constitute  a  cause  of 
action,  or  if  a  good  cause  of  action  can  be 
gathered  from  it  it  will  stand,  however  In- 
artiflclally  these  facts  may  be  presented,  or, 
however  defective,  uncertain,  or  redundant 
may  be  the  mode  of  their  treatment  Con- 
trary to  the  common-law  rule,  every  reason- 
able Intendment  and  presumption  is  to  be 
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made  In  fftvor  of  the  pleading;  and  It  will 
not  be  set  aside  on  demurrer  nnless  It  be  bo 
fatally  defective  that,  taking  all  the  facts  to 
be  admitted,  the  court  can  say  they  furnish 
no  cause  of  action  whatever." 

In  the  more  recent  case  of  South  Milwau- 
kee Co.  v.  Murphy,  112  Wis.  614,  88  N.  W. 
583.  58  L.  R.  A.  82,  Marshall,  J.,  said:  "Un- 
der the  liberal  rules  of  pleading  prescribed 
by  tbe  Ck>de,  facta  which  are  Inferable  with 
reasonable  certainty  when  stated  according 
to  their  legal  effect,  if  so  alleged,  do  not  ren- 
der the  pleading  bad  upon  a  challenge  for  in- 
sofBciency,  though  it  may  be  open  to  a  mo- 
tion to  make  more  definite  and  certain." 

Prof.  Sunderland,  in  bis  valuable  article  on 
Pleading  in  31  Cyc,  at  page  280,  says:  "Un- 
der the  Codes,  the  allegation  of  a  legal  con- 
clusion, instead  of  the  facts  upon  whldh  it  is 
based,  does  not  nsually  make  a  pleading  bad 
on  general  demurrer" — citing  City  of  Santa 
Bartmra  v.  Eldred,  108  Cal.  204,  41  Pac.  410 ; 
Lambe  v.  McCormick,  116  Iowa,  169,  89  N. 
W.  241 :  Union,  etc.,  Co.  v.  Stone,  54  Kan.  83, 
37  Pat  1012 ;  Newport  Ught  Co.  v.  City  of 
Newport  (Ky.)  19  S.  W.  188 ;  Harris  v.  Hal- 
verson,  23  Wash.  770,  63  Pac.  549 ;  and  other 


It  Is,  of  course,  a  well-settled  general  rule 
that  facts,  not  legal  conclusions,  must  be  al- 
lied in  pleadings ;  but  it  is  equally  well  set- 
tled that  a  pleading  is  not  rendered  lusuffl- 
clent  l>ecau8e  it  contains  legal  conclusions  In 
addition  to  the  facts  which  properly  belong 
in  it  51  Cyc.  49-51,  and  cases  cited.  For 
illustrations  of  the  rule,  see  Id.  62  et  seq. 

Applying  the  foregoing  rules  to  the  com- 
plaint In  the  case  at  bar  leads  us  to  the  con- 
clusion that  the  demurrer  was  properly  over- 
ruled. The  complaint  alleges  that  a  certain 
written  contract  was  entered  Into  between 
plaintiff  and  defendant,  wherein  and  whereby 
plaintiff  leased  from  defendant  certain  real 
property  in  1901  for  the  period' of  three  years, 
and  that  such  contract  also  Included  the  ren- 
tal of  certain  stock  and  the  doing  of  various 
work.  Then  follows  allegations  by  way  of 
recital,  but  to  the  effect  that  work  was  per- 
formed by  the  plaintiff  under  such  contract, 
and  that  defendant  had  the  use  of  plaintiff's 
machinery,  also,  that  defendant  sold  certain 
«attle  belonging  Jointly  to  plaintiff  and  the 
defendant,  also,  that  plaintiff  stored  certain 
grain  for  defendant  and  furnished  him  cer- 
tain twine,  for  all  of  which  defendant  is  In- 
debted to  the  plaintiff  In  the  sum  of  $454.50, 
no  part  of  which  has  been  paid  except  the 
sum  o"  141.85,  and  that  there  is  now  due 
plaintiff  from  defendant  by  reason  thereof 
the  sum  of  $412.65.  There  are  soflaclent  facts 
alleged  to  apprise  defendant,  in  a  general 
way,  what  plaintiff's  claim  is.  It  is  true  de- 
fendant is  not  informed  of  the  amount  claim- 
ed by  plaintiff  for  each  of  the  various  items, 
irat  defendant's  remedy  Is  by  motion  to  re- 
'quire  plaintiff  to  make  the  complaint  more 
definite  and  specific  in  this  particular.  His 
remedy  is  not  by  demurrer.    This  is  elemen- 


tary. The  facts  alleged  are,  we  think,  sufll- 
clent  from  which  the  law  raises  an  implied 
promise  on  defendant's  part  to  pay  for  the 
work  performed,  the  machinery  used,  the 
twine  furnished,  and  for  the  grain  stored. 

It  is  well  settled  that  under  the  Code  sys- 
tem of  pleading  as  contradistinguished  from 
that  of  the  commou-law  system.  It  is  neither 
necessary  nor  proper  to  allege  a  promise  on 
defendant's  part  In  actions  to  recover  upon 
implied  contracts.  Pomeroy's  Code  Remedies 
(3d  Ed.)  §  640. 

We  think  that  the  complaint,  at  least  as  to 
some  of  the  alleged  causes  of  action  therein 
contained,  would  be  sufficient  under  the  com- 
mon counts  in  Indebitatus  assumpsit  at  com- 
mon law.  2  Chltty  on  Pleadings  (16  Am.  Ed.) 
pp.  27-35 ;  2  Ency,  of  Forms,  p.  297.  This  be- 
ing true,  it  is  firmly  settled  that  the  com- 
plaint Is  good  under  the  Code.  As  said  in 
Pomeroy's  Code  Remedies,  $  542:  'The  courts 
have  almost  unanimously  •  *  •  held  that 
such  complaints  or  petitions  sufflclentiy  set 
forth  a  cause  of  action  in  the  cases  where 
the  declarations  which  they  imitate  would 
have  been  proper  under  the  former  practice" 
^-citing  many  authorities.  The  learned  au- 
thor of  this  valuable  work  further  says: 
"Notwithstanding  the  Imposing  array  of  Judi- 
cial authority  shown -by  the  citations  in  the 
footnote,  the  courts  of  one  or  two  states  have 
refused  to  follow  this  course  of  decision  and 
have  pronounced  such  forms  of  complaint  or 
petition  to  be  in  direct  conflict  with  the  cor- 
rect principle  of  pleadings  established  by  the 
Codes.  Although  these  few  cases  cannot  be 
regarded  as  shaking,  or  as  throwing  any 
doubt  upon,  the  rule  so  firmly  established  in 
most  of  the  states,  they  may  be  properly  .cited 
in  order  that  all  the  light  possible  may  be 
thrown  upon  this  particular  question  of  In- 
terpretation"—citing  two  very  early  cases, 
one  in  Minnesota  and  the  other  In  Oregon. 
Notwithstanding  the  criticism  by  Prof.  Pome- 
roy  of  the  majority  rule  thus  announced,  we 
consider  it  the  safer  and  better  rule  to  adopt. 
The  function  of  the  complaint  is  to  inform 
defendant  of  the  nature  of  plaintiff's  demand 
so  that  he  may  not  be  misled  in  the  prepara- 
tion of  his  defense.  If  the  complaint  does 
this  in  a  general  way.  It  is  suflldent  as  against 
an  attack  by  demurrer,  although  inartlflcial- 
ly  drawn.   81  Cyc.  101,  and  cases  cited. 

Under  the  common  counts  It  is,  in  most 
instances,  averred  that  the  thing  furnished 
and  labor  performed  were  thus  furnished  or 
performed  at  defendant's  request,  and  also 
that  defendant  promised  to  pay  for  the  same ; 
but,  in  most  Instances,  these  averments  are 
not  required  under  the  Code.  For  a  succinct 
and  accurate  statement  of  the  principle  here 
Involved,  together  with  the  citation  of  many 
authorities  In  support  of  our  views  as  attove 
expressed,  see  1  Bates,  PL,  Pr.  &  Forms 
(1908  Ed.)  pp.  208-212. 

Fy)r  the  foregoing  reasons,  the  order  ap- 
pealed from  is  affirmed.  All  concur,  except 
SPALDING,  J.,  dissenting. 
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SPALDING,  J.  (aissentlng).  I  cannot  con- 
cur In  the  result  arrlred  at  In  tbe  forego- 
ing opinion.  That  there  are  two  lines  of  au- 
thorities on  the  subject  Is  beyond  question, 
and  this  Is  the  first  case,  as  far  as  I  can 
Judge,  requiring  this  court  to  pass  on  the 
question  here  luTolved.  Assuming,  which  I 
do  not  concede,  that  the  majority  opinion  is 
In  harmony  with  the  decisions  of  the  greater 
number  of  courts,  I  feel  that,  when  a  ques- 
tion arises  for  the  first  time  In  this  state 
which  relates  solely  to  matters  of  procedure, 
we  should  not  hesitate  to  adopt  the  clearer 
and  better  rule,  even  though  it  may  not  be 
supported  by  precedent  Precedent  Is  not 
always  a  safe  guide.  Courts  are  justly  suth 
ject  to  criticism  for  adhering  too  blindly  to 
rules  of  procedure  adopted  by  other  courts 
vnder  different  conditions  and  in  former 
ages.  The  courts  of  new  states,  when  bound 
by  no  precedents  of  their  own,  would  do  bet- 
ter to  be  governed  by  the  correct  principle, 
rather  than  by  the  unsound  precedent  The 
case  of  Allen  v.  Patterson,  7  N.  Y.  476,  57 
Am.  Dec.  642,  Is  the  authority  which  has 
been  followed  In  several  states  In  holding 
that  a  complaint  similar  to  this  Is  sufficient 
under  the  Code  system  of  pleading;  but  It 
has  been  the  subject  of  ridicule,  and  courts 
which  have  followed  it  have  suggested  that 
lf.lt  were  an  open  question  In  their  own  Ju- 
risdiction, It  would  not  be  regarded  as  a  con- 
trolling precedent  That  case  differed  from 
this,  as  It  appears  to  have  been  decided  with 
reference  to  a  statute  not  applicable  In  the 
present  Instance.  The  New  Yori.  case  was 
decided  in  1852,  when  the  Code  procedure 
was  in  Its  infancy.  Many  courts  were  then 
Impregnated  with  the  atmosphere  of  the  com- 
mon-law practice  and  yielded  to  the  new  pro- 
cedure with  great  reluctance.  This  fact  un- 
doubtedly had  some  bearing  upon  the  New 
Tork  authority.  Indiana  and  Ohio  cases  are 
cited  as  authorities  in  harmony  with  New 
Tork;  but  an  examination  discloses  that  the 
statutes  of  these  states  prescribe  that  the 
common-law  counts  shall  be  deemed  suffi- 
cient under  the  Code. 

Were  it  not  for  the  precedents,  it  is  plain 
to  me  that  the  construction  of  our  Code  re- 
garding the  sufficiency  of  a  complaint  and 
its  allegations  would  be  perfectly  clear,  tor  It 
says  that  "it  must  contain  a.  plain  and  con- 
cise statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repeti- 
tion." Rev.  Codes  1905,  {  6852.  I  think  It 
somewhat  difficult  If  not  impossible,  to  un- 
tangle from  the^nnmerous  allegations  of  the 
complaint  either  a  plain  or  a  concise  state- 
ment of  the  facts  upon  which  the  plaintiff 
relies  for  recovery.  I  had  supposed  it  to  be 
elementary  under  the  Code  system  that  facts, 
and  not  conclusions  of  law,  must  be  pleaded 
as  the  basis  for  a  recovery.  An  analysis  of 
this  complaint  resolves  it  down  to  allegations 
that  on  the  14th  day  of  October,  1904,  a  con- 
tract was  entered  Into  between  the  parties 


for  the  rental  of  certain  land  and  stock  and 
the  doing  of  various  work;  tliat  by  reason 
of  the  rental  of  said  land,  work  done,  nse  of 
machinery,  etc.,  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $454.50,  no  part  of 
which  has  been  paid.  It  does  not  show 
whether  the  work  was  to  be  done  by  the 
plaintiff  or  the  defendant,  or  any  promise, 
express  or  implied,  to  pay,  or  that  there  has 
been  any  breach  of  obligation.  The  whole 
cause  of  action  is  predicated  upon  two  con- 
clusions of  law,  namely,  "That  by  reason  of," 
etc.,  and  that  "defendant  is  indebted  to  plain- 
tiff"; and  these  conclusions  are.  unsupported 
by  statements  of  any  tangible  facts.  It  was 
doubtless  an  attempt  to  copy  the  common 
counts,  and  assuming  that  the  theory  of  the 
opinion  of  Judge  Flsk  is  correct  namely, 
that  this  complaint  states  a  good  cause  of  ac- 
tion at  common  law,  the  question  arises 
whether  because  a  complaint  of  this  kind 
may  state  sufficient  facts  to  make  it  sus- 
tainable as  against  a  demurrer,  at  common 
law,  it  does  so  under  the  Code 

As  l)efore  indicated,  there  are  many  au- 
thorities on  the  subject,  some  of  them  clearly 
conflicting,  others  clearly  distinguishable,  and 
many  which  I  am  unable  to  distinguish  be- 
tween, but  holding  diversely.  The  question 
was  passed  upon  in  Bowen  &  Chambers  v. 
Emmerson,  3  Or.  452.  That  court  says:  "A 
fault  with  the  complaint  in  this  case  is  that 
It  neither  states  a  promise  to  do  any  certain 
act  at  any  specified  time,  nor  states  facts 
from  which  a  duty  to  do  so  necessarily  arises 
or  from  which  a  promise  is  necessarily  in- 
ferred. It  Is  not  probable  that  any  method 
of  pleading  In  actions  for  money  due  upon 
contract  will  evCT  he  discovered  that  is  more 
simple  and  easy  In  practice  or  better  calcu- 
lated to  apprise  the  court  and  the  parties  of 
the  grounds  and  nature  of  the  action  or  more 
likely  to  leave-  a  clear  and  concise  record  of 
what  has  been  done  than  that  which  is  now 
prescribed  in  the  Code.  Notwithstanding 
this  conceded  truth,  we  sometimes  meet  with 
pleadings  In  this  class  of  actions  that  neither 
conform  to  the  common  law  nor  to  the  re- 
quirements of  the  Oode.  In  actions  for  mon- 
ey due  on  contract  the  common  law  required 
a  concise  statement  of  the  facts,  and  in  some 
particulars  the  employment  of  technical  lan- 
guage; the  Code  requires  a  plain  and  con- 
cise statement  of  the  facts.  In  other  words, 
the  common  law  required  the  facts  to  be 
stated  concisely  and  sometimes  in  technical 
language;  the  Code  requires  the  facts  to  be 
stated  concisely  and  in  plain  or  ordinary  lan- 
guage. In  this  class  of  actions  the  pleader 
is  required  to  state  the  facts  tliat  show  that 
a  contract  existed  between  the  parties,  that 
it  has  been  broken,  and  In  what  particular, 
and  the  amount  of  damages  the  breach  has 
caused.  Facts  only  must  be  stated,  as  con- 
tradistinguished from  the  law,  from  argu- 
ment, from  conclusions,  and  from  the  evi- 
dence required  to  prove  the  facts.    Coryell 
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r.  Cain,  16  Cat.  BTl."  The  complaint  In  the 
Oregon  case  alleged  that  "on  or  about  the 
ISih  day  of  February,  18C8,  plaintiff  sold 
and  delivered  to  the  defendant  4,000  pounds 
of  flour  and  that  the  same  was  worth  $212," 
and  the  court  says:  "It  does  not  show  that 
the  defendant  undertook  or  became  obligated 
to  pay  for  the  flour  within  a  designated  time, 
or  within  a  reasonable  time,  or  when  request- 
ed: nor  that  the  time  of  payment  had  arriv- 
ed before  the  commencement  of  the  action. 
For  aught  that  appears  from  the  facts  stat- 
ed, the  property  might  have  been  sold  on 
credit,  the  time  of  which  has  not  yet  expired, 
or  it  might  have  been  sold  and  delivered  to 
the  defendant  npon  the  request  and  credit  of 
another,  with  a  full  understanding  that  the 
defendant  was  not  to  pay  for  It" 

Minnesota  has  had  the  question  under  con- 
sideration in  several  cases.  In  Foerster  v. 
Klrkpatrlek,  2  Minn.  210  (Gil.  171),  where  the 
complaint  alleged  that  "the  defendants  are 
Justly  indebted  to  the  plaintiff  in  the  sum  of, 
etc.,  on  account  of  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  the  plaintiff 
to  the  defendants  at  the  special  Instance  and 
request  of  the 'defendants,  wherefore,  etc.," 
the  court  held  it  fatally  defective  because 
containing  no  statement  of  the  time  of  sale, 
and  no  arerment  that  the  goods  were  of  the 
price  or  value  of  the  sum  mentioned,  or  that 
the  defendants  promised  to  pay  for  the 
same,  and  the  court  says:  "In  actions  for 
goods  sold  and  delivered,  it  Is  essential  that 
one  or  the  other  of  these  allegations  should 
be  made.  Without  it  the  allegation  of  in- 
debtedness is  a  mere  conclusion  of  law  un- 
bupported  by  any  fact  The  defendant's  lia- 
bility grows  out  of  the  fact  that  the  goods 
were  either  worth  the  amount  of  the  claim, 
or  else  that  they  promised  to  pay  that 
amount.  If  they  were  worth  the  amount,  the 
law  implies  a  promise.  Without  one  or  the 
other  of  these  allegations,  there  appears  no 
consideration  to  support  the  pretended  in- 
debtedness." This  was  followed  in  Holgate 
T.  Broome,  8  Minn.  243  (GU.  209).  These 
cases  were  overruled  in  a  dictum  in  Rogstad 
V.  Railway  Co.,  31  Minn.  208,  17  N.  W.  287; 
but  in  Keller  v.  Struck,  31  Minn.  446,  18  N. 
W.  280,  a  complaint  in  effect  identical  with 
the  one  in  the  case  at  bar  was  held  bad.  The 
court  In  concluding  its  (pinion,  said:  "The 
complaint  must  show  an  express  obligation 
atisnmed,  or  facts  from  which  would  arise  the 
legal  implication  of  an  obligation.  The  alle- 
gation here  is  not  of  a  sale,  nor  even  of  in- 
debtedness for  property  sold,  but  referring 
to  the  transaction  particularly  set  forth,  and 
which,  as  stated,  does  not  Import  a  sale.  The 
complaint  alleges  an  indebtedness  on  account 
of  such  sale  and  delivery  and  the  furnishing 
of  such  material  as  aforesaid."  It  will  be 
noted  that  the  allegation  was  an  Indebtedness 
"on  account  of,"  which  Is  synonymous  with 
the  allegation  of  the  complaint  in  the  case 
at  bar  "that  by  reason  .of."  In  Pioneer  Fuel 
Co.  ▼.  Hager.  67  Minn.  76,  58  M.  W.  828»  47 


Am.  St.  Rep.  574,  that  court  again  held  a 
similar  complaint  bad  and  very  properly  re- 
marks that  "courts  In  the  Code  states  have 
sacrlflced  the  principles  of  Code  pleading 
more  than  they  ought  to  have  done  In  adopt- 
ing this  common-law  formula  at  all." 

In  Moore  v.  Hobbs,  79  N.  C.  535,  I  find 
another  authority,  and  still  others  might  be 
cited  from  different  courts. 

Mr.  Freeman,  in  his  note  to  Alleu  v.  Pat- 
terson, supra,  67  Am.  Dec.  544,  summarizes 
the  doctrine  and  quotes  from  Pomeroy's  Code 
Remedies,  (  644,  as  follows:  "in  the  fac-e 
of  this  overwhelming  array  of  authority.  It 
may  seem  almost  presumptuous  even  to  sug- 
gest a  doubt  as  to  the  correctness  of  the  con- 
clusions that  have  been  reached  with  so 
much  unanimity.  I  cannot,  however,  con- 
sistently with  my  very  strong  convictions, 
refrain  from  expressing  the  opinion  that,  in 
all  these  rulings  concerning  the  common 
counts,  the  courts  have  overlooked  the  funda- 
mental conception  of  the. reformed  pleading, 
and  have  abandoned  its  essential  principles. 
This  position  of  inevitable  opposition  was 
clearly,  although  unintentionally,  described 
by  one  of  the  Judges  in  language  already 
quoted,  when  he  says:  'We  are  Inclined  to 
sanction  the  latter  view,  and  to  hold  that 
the  facts  which,  in  the  Judgment  of  the  law, 
create  the  Indebtedness  or  liability,  need  not 
be  set  forth  In  the  complaint'  Now,  the 
'facts  which  create  the  liability'  are  the 
'facts  constituting  the  cause  of  action,'  which 
the  Codes  expressly  require  to  be  alleged. 
The  two  expressions  are  synonymous;  and 
the  direct  antagonism  between  what  the  court 
says  need  not  be  done  and  what  the  statute 
says  must  be  done  is  patent  But  the  objec- 
tion to  the  doctrine  of  these  decisions  does 
not  chiefly  rest  upon  such  verbal  criticism; 
it  is  involved  in  the  very  nature  of  the  new 
theory  when  contrasted  with  the  old  methods. 
In  every  species  of  the  common  count,  the 
averments,  by  means  of  certain  prescribed 
formulas,  presented  what  the  pleader  con- 
sidered to  be  the  legal  effect  and  operation  of 
the  facts,  instead  of  the  facts  themselves, 
and  the  most  important  of  them  was  always 
a  pure  conclusion  of  law.  The  count  for 
money  had  and  received  well  illustrates  the 
truth  of  this  proposition.  In  the  allegation 
that  'the  defendant  was  Indebted  to  the 
plaintiff  for  money  had  and  received  by  him 
to  the  plaintiffs  use,'  this  technical  ex- 
pression was  not  the  statement  of  a  fact  In 
the  sense  in  which  that  word  is  used  by  the 
Codes;  if  not  strictly  a  pure  conclusion  of 
law,  It  was  at  most  a  symbol  to  which  a  cer- 
tain peculiar  meaning  had  been  given.  The 
circumstances  under  which  one  person  could 
be  liable  to  another  for  money  had  and  re- 
ceived were  very  numerous,  embracing  con- 
tracts express  or  implied,  and  even  totts  and 
frauds.  The  mere  averment  that  the  de- 
fendant was  indebted  for  money  bad  and  re- 
ceived admitted  any  of  these  circumstances 
In  its  support;    bat  It  did  not  disclose  nor 
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STen  suggest  the  real  nature  of  the  liability, 
the  actual  cause  of  action  upon  which  the 
plaintiff  relied.  The  reformed  theory  of 
pleading  was  expressly  designed  to  abrogate 
forever  this  general  mode  of  averment  which 
concealed  rather  than  displayed  the  true 
cause  of  action ;  It  requires  the  -facts  to  be 
stated,  the  facts  as  they  exist  or  occurred, 
leaving  the  law  to  be  determined  and  applied 
by  the  court.  The  same  Is  true  of  the  com- 
mon count  in  every  one  of  its  phases.  A 
careful  analysis  would  show  that  the  im- 
portant and  distinctive  averments  were  ei- 
ther naked  conclusions  of  law,  or  the  legal 
effect  and  operation  of  the  facts  Expressed  in 
teclniical  formulas  to  which  a  peculiar  mean- 
ing had  been  attached,  and  which  were  equal- 
ly applicable  to  Innumerable  different  causes 
of  action.  The  rule  which  permitted  the 
general  count  in  assumpsit  to  be  sometimes 
used  in  an  action  upon  an  express  contract 
was  even  more  arbitrary  and  technical,  and 
was  wholly  based  upon  fictitious  notions. 
The  conception  of  a  second  implied  promise 
>  resulting  from  the  duty  to  perform  the  origi- 
nal express  promise  has  no  foundation  what- 
ever in  the  law  of  contract,  but  was  Invented, 
with  great  subtlety,  In  order  to  furnish  the 
ground  for  a  resort  to  general  assumpsit  la 
stead  of  special  assumpsit  In  a  certain  class 
of  cases.  Ail  the  reasons  In  its  support  were 
swept  away  by  the  legislation  which  abolish- 
ed the  distinctions  between  the  forms 'of  ac- 
tion, since  It  was  In  such  distinction  alone 
that  those  reasons  had  even  the  semblance 
of  an  existence.  •  •  •  The  Legislature 
certainly  intended  that  the  facts  constitut- 
ing each  cause  of  action  should  be  alleged 
as  they  actually  happened,  not  by  means  of 
any  technical  formulas,  but  in  the  ordinary 
language  of  narrative;  and  it  li;.  as  it  ap- 
pears to  me,  equally  certain  that  the  use  of 
the  common  counts  as  complaints  or  petitions 
is  a  violation  of  these  fundamental  prin- 
ciples." 

While  pleadings  should  be  liberally  con- 
strued with  a  view  of  substantial  justice  be- 
tween the  parties  (Kev..  Codes,  {  6889),  liber- 
ality may  be  so  extended  as  to  become  op- 
pression and  defeat  the  very  purpose  sought 
to  be  conserved.  See,  also,  Cal.  State  Tel. 
Co.  V.  Patterson,  1  Nev.  150;  Penn  Mutual 
Life  Ins.  Co.  v.  Conoughy,  64  Neb.  123,  74 
N.  W.  422;  1  Bates,  Pleading,  258-261. 

The  members  of  the  bar  of  this  state  have 
been  distinguished  for  the  clearness  and  di- 
rectness of  their  statements  of  fact  in  plead- 
ings. I  fear  that  the  effect  of  the  majority 
opinion  will  be  to  cause  a  relaxation  In  the 
practice  in  this  respect,  and  that  it  will  re- 
sult in  a  careless  and  sloppy  method  of  stat- 
ing what  might  as  readily  be  stated  with  clear- 
ness and  precision  and  a  virtual  abandon- 
ment of  the  letter  as  well  as  the  spirit  of  the 
requirement  of  the  statute  and  Code  system 
that  facts  must  be  plainly  and  concisely  stat- 


ed, which  wUl  work  to  the  detriment  of  liti- 
gants and  to  the  discredit  of  the  profession 
and  the  courts,  and  afford  a  fruitful  excuse 
for  unnecessary  motions,  resulting  In  need- 
less uncertainty  and  delay  In  the  conduct  of 
litigation. 


F.  MAYKB  BOOT  8c   SHOE  CO.  t. 
FERGUSON. 

(Supreme  Court  of  North  Dakota.     March  24, 
1910.) 

(EvlMut  iv  the  Court.) 

1.  Bankkoptct  (I  398*)  — DiscHABOB— At- 
tachment Lien. 

On  authority  of  Powers  I>ry  Goods  Co.  t. 
Nelson,  10  N.  D.  580,  88  N.  W.  703,  5S  U  R.  A. 
770,  held,  that  the  lien  of  an  attachment  on  per- 
sonal i^roperty  of  a  Imnkrupt,  set  aside  as  ex- 
empt in  bankruptcy  proceedings,  is  not  dis- 
charged by  a  discharge  in  bankruptcy  and  may 
be  enforced  through  a  modified  form  of  judg- 
ment as  against  the  property  on  which  it  has 
been  created. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S  677;  Dec.  Dig,  f  398.*] 

2.  Bankkuptct  (g  433*)  — Discharob-^udo- 
MENT  Payable  Out  of  Pbopebtt  Attached 
— Effect  on  Unpaid  Balance. 

The  judgment  in  such  case,  although  in 
form  a  judgment  for  money,  but  providing  that 
it  shall  be  satisfied  out  of  the  property  nttadi- 
ed  and  not  otherwise,  protects  the  defendant 
against  any  balance  which  may  remain  unpaid 
after  sale  of  the  attached  property  under  execu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i  809 ;    Dec.  Dig.  $  433.*] 

3.  Trial  (J  345*)  —  Verdict  —  Objections — 
Time  fob  Makinq. 

In  an  action  brought  in  the  district  court 
and  having  for  its  purpose  the  ascertainment 
of  the  amount  due  the  plaintiff  from  the  defend- 
ant and  the  satisfaction  thereof  out  of  the  prop- 
erty for  the  purchase  price  of  which  the  debt 
was  created,  a  verdict  in  accordance  with  the 
issues  made  by  the  pleadings  and  identifying  the 
property  attached  for  the  purchase  price,  the 
complaint  having  contained  an  allegation  re- 
garding the  attachment  and  that  the  property 
attached  was  the  identical  property  for  which 
the  debt  was  incurred,  and  no  motions  having 
been  submitted  in  the  trial  court  to  strike  out 
or  in  any  way  directed  toward  the  complaint, 
and  the  case  having  been  tried  on  the  theory 
that  the  identity  of  the  property  was  an  issue^ 
an  objection  to  a  verdict  containing  such  find- 
ing, made  after  it  is  ordered  and  renewed  after 
it  is  returned,  comes  too   late. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  819 ;   Dec.  Dig.  {  345.*] 

4.  Sales  (|  859*)— Action  fob  Pbicb— Suffi- 
ciency OP  Evidence— Identity  of  Goods. 

Conceding,  but  not  holding,  that  certain 
evidence  of  a  witness  M.  should  not  have  been 
received  or  considered  b^  the  court.  It  is  held 
that,  disregarding  the  evidence  of  such  witness 
entirely,  the  personal  property  described  In  the 
complaint  was  fully  identified  as  property  pur- 
chased from  the  plaintiff  by  the  oefendant  and 
for  the  purchase  price  of  which  the  indebtednem 
sued  upon  was  contracted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g  10r.fi ;   Dec.  Dig.  g  S."®.*] 
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5.  Tbiai.  (I  345*)— Objections— SuTFicnsNCT. 
Geneial   objections  to  questions  and  to  a 
rerdict  Uiat  fail  to  point  oat  the  specific  grounds 
of  the  objections  are  inadequate. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   f  &iO;    Dec.  Dig.  {  »i5.»] 

Appeal  from  District  Court,  Cass  County ; 
Go&s,  Special  Judge. 

Actiou  by  the  F.  Mayer  Boot  &  Shoe  Com- 
pany against  B.  J.  Ferguson.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

See,  also,  114  N.  W.  1091. 

M.  A.  Hildretb,  for  appellant.  A.  C.  Lacy, 
for  respondent. 

SPALDING,  J.  This  Is  an  appeal  from  a 
judgment  of  the  disti-lct  court  in  plaiutlft's 
faror.  The  complaint  alleges  that  tlie  plain- 
tiff Is  a  foreign  corporation ;  that  on  the  6th 
day  of  June,  190ti,  and  the  19th  day  of  July, 
1906,  it  sold  and  delivered  to  the  defendant 
certain  goods,  wares,  and  merchandise  which 
were  of  the  agreed  value  of  i^(>21.(S0;  that  no 
payment  has  been  made  except  the  sum  of 
$50.  paid  October  25,  1907.  Then  follows  a 
description  of  the  goods  sold.  The  fourth 
paragraph  of  the  complaint  alleges  that  this 
action  Is  brought  to  recover  the  purchase 
price  for  personal  property  sold  and  deliver- 
ed by  plaintiff  to  defendant,  and  that  the 
defendant  has  on  hand  certain  property,  the 
description  of  which  follows,  which  property 
was  sold  by  plaintiff  to  defendant,  and  that 
the  defendant  claims  the  same  exempt  from 
the  operation  of  the  acts  of  Congress  relat- 
ing to  bankruptcy  and  by  virtue  of  the  laws 
of  North  Dakota.  The  prayer  is  for  judg- 
ment for  the  sum  of  $571.60  and  interest 
thereon  from  the  10th  day  of  July,  1006.  The 
defendant  answered  admitting  the  incorpora- 
tion but  denying  each  allegation  except  as 
expressly  admitted,  qualified,  or  explained, 
and  pleaded  that  the  property  described  in 
the  fourth  paragraph  was  exempt  under  the 
laws  of  the  state  of  North  Dakota,  and,  fur- 
ther, that  prior  to  the  commencement  of  the 
action  the  defendant  had  been  duly  adjudged 
a  bankrupt  In  the  federal  court  for  the  South- 
eastern district  of  North  Dakota  pursuant  to 
the  federal  bankruptcy  law,  and  that  he  had 
been  duly  discharged  from  all  his  debts  and 
obligations.  Including  the  debt  and  obliga- 
tion set  forth  in  the  complaint  No  mo- 
tions were  submitted  with  reference  to  the 
complaint,  and  the  parties  went  to  trial  on 
the  13th  day  of  February,  1908,  whereupon 
evidence  was  submitted  showing  the  con- 
tract price  of  the  goods,  which  consisted  of 
shoes;  that  an  attachment  bad  been  levied 
thereon  in  accordance  with  paragraph  8  of 
section  6838,  Rev.  Codes  1905,  which  pro- 
rides  that.  In  an  action  to  recover  the  pur- 
chase price  for  personal  property  sold  to  the 
defendant,  an  attachment  may  be  issued  and 
levied  upon  such  property,  and  section  7126, 
Rev.   Codes   1006,   which   provides   that  no 


property  shall  be  exempt  from  execution  or 
attachment  in  an  action  brought  for  Its  pur- 
chase price  or  any  part  thereof.  The  plain 
tiff  submitted  the  evidence  of  several  wit 
nesses  to  show  the  identity  of  the  goods  at- 
tached and  the  purchase  price  thereof.  The 
defendant  submitted  no  evidence.  It  was  al- 
so shown  that  in  the  bankruptcy  proceed- 
ings the  goods  in  question  had  been  set  aside 
as  exempt  to  the  defendant  prior  to  the  at- 
tachment On  both  parties  resting,  counsel 
for  plaintiff  submitted  a  motion  to  instruct 
the  Jury  to  return  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
sum  of  $571.60,  and  Interest  at  the  rate  of  7 
per  cent  per  annum  from  the  19th  day  of 
July,  1906,  and  for  a  special  finding  that  the 
property  described  in  the  complaint  and  in 
the  sheriff's  notice  of  levy  was  the  identical 
property  purchased  by  defendant  from  plain- 
tiff. The  motion  was  based  upon  the  ground 
that  the  undisputed  evidence  showed  that 
the  defendant  purchased  from  the  plaintiff 
the  goods  mentioned,  and  that  they  amounted 
to  $621.60,  and  that  no  part  of  the  same  had 
been  paid  except  the  sum  of  $50,  and  that 
the  testimony  regarding  the  identity  of  the 
property  was  uncontradicted.  The  court 
granted  the  motion,  to  which  the  defendant 
excepted.  After  it  was  granted,  the  defend- 
ant objected  to  any  special  finding  being 
made  by  the  direction  of  the  court  4)ecause 
the  Issue  involved  the  credibility  of  wit- 
nesses who  had  testified  as  to  the  identity  of 
the  property,  and  that  that  was  a  question  of 
fact  for  the  jury  to  pass  upon.  After  the  ver- 
dict was  returned,  counsel  for  defendant  ob- 
jected to  its  form  and  to  the  special  finding 
on  the  ground  that  the  coutt  had  no  power 
to  direct  a  special  finding  of  fhe  character 
described  in  tiie  verdict,  and  that  such  find- 
ing was  no  part  of  the  verdict  These  objec- 
tions were  overruled  and  exceptions  allowed. 
The  facts  disclosed  with  refer^ice  to  the 
commencement  of  this  action  and  the  bank- 
ruptcy proceedings  are  as  follows:  Defend- 
ant filed  his  petition  to  be  adjudged  a  bank- 
rupt on  the  20th  day  of  December,  1906,  and 
was  adjudicated  a  bankrupt  on  the  2d  day 
of  January,  1007.  This  action  was  commen- 
ced on  the  24th  of  April,  1907.  Defendant's 
petition  for  his  discharge  in  bankruptcy  was 
filed  on  the  25th  day  of  April,  1907,  and  he 
was  discharged  on  the  25th  day  of  May, 
1907.  It  will  thus  be  seen  that  the  relative 
dates  regarding  the  commencement  of  this 
action  and  the  different  acts  in  the  bank- 
ruptcy proceedings  were  Identical  with  the 
respective  dates  in  the  case  of  Powers  Dry 
Goods  Co.  V.  Nelson,  10  N.  D.  680,  88  N.  W. 
703,  68  Ij.  R.  a.  770.  The  record  contains  a 
notice  of  motion  for  security  for  costs  on 
the  ground  that  the  plaintiff  is  a  foreign  cor- 
poration, which  motion  bears  date  March 
23,  1908 ;  but  no  service  is  shown  in  the  ab- 
stract which  shows  the  entry  of  an  ordet 
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denying  the  application.  The  denial  of  this 
application  U  assigned  as  error.  In  view  of 
the  decision  of  this  court  and  that  of  the  trial 
court,  and  -without  considering  the  question 
of  waiver  which  was  argued,  we  fall  to  see 
any  prejudicial  error  to  the  defendant  by  the 
deoilal  of  such  application,  and,  in  the  ali- 
sence  of  service  of  notice  of  the  application, 
It  was  not  error  to  deny  it 

A  motion  for  a  new  trial  was  submitted 
and  denied  on  the  30th  day  of  June,  1906, 
and  on  the  12th  day  of  September,  1908^ 
Judgment  was  entered  In  favor  of  the  plain- 
tiff and  respondent,  wherein  it  was  adjudged 
that  the  property  levied  on  in  the  attach- 
ment proceedings  was  the  Identical  property 
described  In  the  complaint  and  sold  by  plain- 
tiff to  defendant  It  was  also  adjudged  aild 
determined  that  the  plaintiff  have  and  re- 
cover of  the  defendant  $627  damages  and 
$22.87  costs  to  be  satisfied  out  of  the  prop- 
erty attached  and  then  in  the  custody  of  the 
sheriff  of  Cass  county,  so  far  as  said  prop- 
erty will  satisfy  the  amount,  end  not  other- 
wise, and  personal  Judgment  for  the  costs. 
No  point  is  made  on  the  fact  that  personal 
Judgment  was  entered  for  the  costs.  With 
reference  to  the  legality  of  such  a  Judgment, 
the  right  of  the  plaintiff  to  an  attachment 
for  purchase  money  and  as  to  the  property 
levied  on  for  the  purchase  price  not  being 
exempt  under  our  statute  and  the  procedure 
followed  in  this  case  generally.  Powers  Dry 
Goods  Co.  T.  Nelson,  supra,  is  authority. 
The  lien  of  attachment  on  personal  property 
of  a  bankrupt  set  aside  as  exempt  in  the 
bankruptcy  proceedings  is  not  discharged 
by  a  discharge  in  bankruptcy,  and  such  lien 
may  be  enforced  through  a  modified  form  of 
Judgment  as  against  the  property  on  which 
it  has  been  created;  and  the  Judgment  in  this 
case,  although  In  form  a  Judgment  for  mon- 
ey against  the  defendant  providing  that  the 
indebtedness  found  by  the  court  should  be 
satisfied  out  of  the  property  attached  so  far 
as  such  property  would  satisfy  the  amount 
found  due,  and  not  otherwise,  is  adequate  to 
protect  the  defendant  as  against  any  bal- 
ance which  may  remain  unpaid  after  the 
sale  of  the  attached  property  under  execu- 
tion, in  case  of  plaintiff's  failure  to  satisfy 
the  Judgment  for  such  balance.  After  sale 
on  execution  and  application  of  the  proceeds, 
the  defendant  Is  entitled  to  h  complete  satis- 
faction of  the  Judgement  The  Judgment  in 
this  case  amounted.  In  effect,  to  a  Judgment 
that  the  defendant  purchased  of  the  plaintiff 
goods  at  the  agreed  price  stated,  and  that  no 
part  of  It  had  been  paid  except  the  sum  of 
$50,  and  that  on  the  sale  of  the  attached 
property  and  the  application  of  the  proceeds 
toward  the  liquidation  of  the  purchase  price 
plaintiff's  remedy  would  be  exhausted.  While 
it  may  have. been  unnecessary  for  the  plain- 
tiff to  plead  the  fact  of  attachment  and  the 
description  of  the  goods  attached,  this  was 
only  an  Irregularity  or  surplusage  which  can- 


not be  objected  to  for  tbe  first  time  In  tbis 
court  Jewett  Bros.  r.  Huffman  et  al.,  14 
N.  D.  110,  108  N.  W.  408.  After  the  case  had 
been  tried  on  the  theory  that  the  Identity  of 
the  property  was  In  issue,  an  objection  to  a 
finding  on  that  fact  came  too  late.  In  addi- 
tion to  the  authority  of  the  Nelson  Case  cit- 
ed, we  may  say  that  the  rights  of  the  parties 
are  analogous  to  those  of  a  nonresident  de- 
fendant having  property  in  this  state,  against 
whom  an  action  is  brought  for  money,  on  a 
contract  and  Jurisdiction  acquired  by  at- 
tachment of  such  property  and  not  other- 
wise. It  la  well  settled  that  in  such  case  the 
Judgment  Is  satisfied  by  the  sale  of  the  at- 
tached property.  Anderson  v.  Goff,  72  Cal. 
65,  13  Pac.  73,  1  Am.  St  Bep.  34;  Blanc  v. 
Paymaster  Mining  Co.,  05  CaL  524,  30  Pac 
765,  28  Am.  St  Bep.  149;  Cooper  v.  Reynolds. 
10  Wall.  308,  19  L.  Ed.  931;  Kemper-Thomas 
Paper  Co.  v.  Shyer,  108  Tenn.  444,  67  S.  W. 
856,  68  Ii.  B.  A.  173;  Salomonson  v.  Thomp- 
son, 13  N.  D.  182,  101  N.  W.  320,  and  cases 
dted. 

Appellant  contends  that  this  Is  an  action 
to  recover  specific  property,  and  that  having 
elected  to  take  a  money  Judgment  against 
the  defendant  plaintiff  waived  its  right  to 
recover  the  specific  property  mentioned  in 
the  complaint  and  that  the  verdict  is  fatally 
defective  in  not  passing  upon  the  value  of 
property.  In  these  contentions  he  is  in  er- 
ror. This  is  not  an  action  for  the  recovery 
of  specific  personal  property.  While  the 
proceedings  were  somewhat  Irregular  under 
the  authority  of  Jewett  Bros.  r.  Huffman  et 
al.,  supra,  yet  the  purpose  of  the  allegations 
of  the  complaint  relating  to  the  property 
was  to  anticipate  and  defeat  the  defendant's 
defense  based  upon  his  discharge  by  the 
bankruptcy  court  and  the  Irregularity,  if 
any,  was  not  of  such  a  nature  as  to  be  fatal- 
ly prejudicial  when  suggested  for  the  first 
time  In  this  court  Substantially  every  ques- 
tion asked  by  the  plaintiff  on  the  trial  was 
objected  to  by  the  defendant  and  a  great 
number  of  errors  are  assigned  in  overruling 
such  objections.  A  g^reat  majority  of  these 
objections  are  too  general,  in  that  they  fail 
to  point  out  specifically  wherein  the  ques- 
tions are  objectionable,  and,  to  such  objec- 
tions upon  which  error  is  assigned,  no  fur- 
ther reference  need  be  made,  as  this  court 
has  repeatedly  held  that  general  ot>JectiOD8 
will  not  be  noticed.  A  large  number  of  oth- 
er objections  went  to  the  competency  of  the 
evidence  as  to  the  identity  of  the  goods,  and 
with  reference  to  those  appellant  changes  his 
attitude,  and,  after  objecting  to  showing  the 
identity,  says  that  the  verdict  does  not  pass 
upon  the  Issue  as  to  this  being  the  specific 
property  sold  defendant  and  unpaid  for.  We 
have  passed  upon  some  of  these  objections 
already,  and  it  la  only  necessary  in  this  con- 
nection to  refer  to  the  question  of  the  value 
of  the  property.  Its  value  was  not  In.  Issue. 
The  question  was  whether  there  had  been 
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an  agreed  purchase  price,  and  the  evidence 
of  the  witness  Rbsenqnlst  who  sold  the  prop- 
erty Is  conclusive  on  that  subject.  The  testi- 
mony shows  that  the  price  was  made  with 
reference  to  the  day  on  which  the  orders 
were  given,  but  that  It  was  agreed  between 
him  and  the  defendant  that  the  prices  were 
SQbJect  to  change  when  the  goods  were  ship- 
ped; that  the  quoted  prices  were  those  cur- 
rent when  the  goods  were  ordered  (that  is, 
that  he  made  a  price  with  the  understanding 
that  It  was  subject  to  change  by  the  house 
to  whatever  the  price  might  be  at  the  time 
of  delivery);  and  that  In  accordance  with 
this  agreement  certain  changes  were  made 
frona  the  specific  prices  quoted  to  the  defend- 
ant on  a  few  articles.  We  think  the  evidence 
of  an  agreed  price  Is  adequate.  The  changes, 
In  any  event,  were  only  trivial.  No  claim 
was  made  that  the  property  belonged  to  the 
plalntiO  because  It  had  not  been  paid  for. 

Brror  Is  assigned  upon  the  reception  and 
consideration  of  the  testimony  of  one  Mead. 
Without  passing  upon  It  in  detail.  It  Is  suflS- 
clent  to  say  that  Mead  was  in  the  employ  of 
the  attorneys  for  the  plaintiff;  that  he  went 
to  the  defendant's  store,  and  he  testified  that 
he  made  a  list  of  the  stock  which  he  found 
there,  and  which  had  been  purchased  from 
the  plaintiff,  and  which  corresponded  to  the 
list  which  he  previously  had  of -such  prop- 
erty, upon  a  piece  of  an  old  paper  sack. 
When  Inquired  of  regarding  the  production 
of  tbe  piece  of  sack,  he  testified  that  he  had 
made  a  copy  of  it,  and  that  the  piece  of  sack 
had  been  destroyed  because  It  was  too  large 
to  place  in  the  files  of  the  case.  His  testimo- 
ny on  this  subject  was  positive.  Objection 
was  Interposed  to  the  admission  of  the  copy 
In  evidence  and  sustained  by  the  court  The 
nejrt  ffloming,  on  the  trial  being  resumed,  he 
produced  what  he  testified  was  the  identical 
piece  of  sack  with  his  original  figures,  and 
testified  that  In  examining  the  files  In  the 
bankruptcy  case,  to  which  reference  has 
been  made,  he  had  found  this  piece  of  pa- 
per folded  Inside  another  paper,  and  that 
he  was  mistaken  about  having  destroyed  it 
Counsel  for  appellant  sought  to  reflect  upon 
the  veracity  of  Mead  on  this  subject  by  rea- 
son of  these  facts,  and  Insisted  that  the 
court  had  no  legal  right  to  consider  his  tes- 
timony; in  substance,  that  Mead  Impeached 
himself.  We  do  not  regard  his  testimony  In 
that  light.  He  may  have  been  unduly  posi- 
tive ^f  having  destroyed  It  but  the  paper 
produced  conformed  exactly  to  the  descrip- 
tion which  he  had  given  on'  the  previous  day 
of  the  paper  on  which  he  made  the  original 
figures,  and  we  are  satisfied  that  he  was 
simply  mistaken  In  his  evidence  on  the  first 
day.  He  had  been  unable  to  find  the  paper 
where  it  belonged,  or  elsewhere,  and  had 
concluded  that  he  had  destroyed  it 

With  reference  to  the  identity  of  the  goods 
•■  a  portion  of  those  sold  and  for  which  re- 


covery is  sought  we  may  summarize  the  evi- 
dence as  showing  the  Identity  by  showing 
the  abbreviations  peculiar  to  tbe  shoe  trade 
and  which  were  extended  by  the  salesmen 
and  others,  and  the  Identity  was  suflBclently 
and  conclusively  established  by  his  testimo- 
ny, that  of  the  deputy  sheriff,  of  Hagen,  a 
disinterested  shoe  man,  and  others.  Finally, 
if  the  testimony  of  Mead  should  be  entirely 
disregarded,  there  remains  adequate  and  nu- 
contradicted  evidence  of  tbe  Identity  of  the 
goods.  The  deputy  sheriff  took  Hagen  to 
the  store  of  appellant  and  inquired  where 
the  Mayer  goods  were  and  was  directed  to 
the  shelves  on  one  side  of  the  store.  '  The 
evidence  shows  that  these  shelves  contained 
no  goods  of  the  kind  except  the  Mayer  goods. 
They  were  removed  from  the  shelves  and 
placed  upon  the  counter  and  checked  over 
and  compared  with  the  descriptions  which 
the  sheriff  had  In  his  notice  of  levy.  The 
plaintiff  never  sold  the  defendant  anything 
except  the  two  bills  in  question,  so  no  diflS- 
culty  arose  from  his  having  in  possession 
other  goods  purchased  from  the  respondent 
for  which  he  had  paid. 

We  find  no  material  conflict  in  the  evi- 
dence submitted  by  the  plaintiff,  and  the 
court  was  Justifled  In  taking  the  case  from 
the  Jury.  It  is  unnecessary  to  pass  npon  the 
form  of  the  verdict  If  its  form  was  mate- 
rial, In  view  of  the  case  having  been  taken 
from  the  Jury,  the  objections  are  not  specific 
as  to  Its  defects.  They  should  have  pointed 
out  to  the  court  wherein  it  was  improper  In 
form  or  defective.  The  verdict  was  in  har- 
mony with  the  Issues  raised  by  the  pleadings 
and  the  theory  on  which  the  case  had  been 
tried,  and,  if  not  in  proper  form,  was  cured 
by  the  Judgment 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  concur. 


MINNEAPOLIS   THRESHING   MACH.   CO. 
V.  ASHAUER  et  al. 

(Supreme  Court  ot  Wisconsin.    April  26,  1910.) 

1.  JUDOMENT  (8  495*)— OOLLATEBAL  ATTACK— 
PBESnXFTION   OP    VALIDITT. 

Upon  an  attack  on  a  judgment  of  fore- 
closure made  years  after  its  rendition,  and 
after  It  is  obvious  that  the  forel^  corporHtion 
defendant  seekins  to  attack  it  had  knowledge 
of  it,  every  reasonable  Intendment  will  be  mnde 
in  favor  of  jurisdiction  of  the  court,  and  the 
evidence  of  service  on  the  corporation  is  entitled 
to  the  most  liberal  construction  in  favor  of  the 
adjudication  of  the  court  that  it  had  jurisdic- 
tion. 

(Ed.   Note.— For  other  cases,   see   Judfrment 
Cent  Dig.  18  933,  934;    Dec.  Dig.  §  405.*] 

2.  CONSTITUTIONAI,    LAW    (§    309*)— DUB    PSO- 

CBSS  OP  Law— Service  op  Process  on  Fob- 

BION  OOBFORATION. 

The  acquirement  of  jurisdiction  over  the 
person  of  a  foreiCTi  corporation  by  service  of 
summons  and  notice  of  object  of  action  by  de- 
livering copies  thereof  "to  any  agent  having 
charge  of  or  conducting  any  business  thereof  In 
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this  Btate"  as  provided  by  St  1898,   S   2637, 
subd.  13,  constitutes  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
vil  Law,  Cent.  Dig.  §§  929,  930;  Dec.  Dig.  S 
309.*] 

3.  CoRPOBATioNs  (8  668»)— Foreign  Corpora- 
tions—Process— Service— "Agent." 

The  word  "agent"  in  St.  1888,  i  2637, 
subd.  13,  is  to  be  construed  broadly  and  liberal- 
ly, being,  used  in  contradistinction  to  the  words 
"chief  officer."  "vice  president,"  "secretanr," 
"treasurer,"  "director,"  or  "managing  agent. ' 

tE!d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  if  2603-2627;    Dec  Dig.  §  66&» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  262-270 ;    vol.  8,  p.  7568.] 

4.  COBtORATIONS    (S    668*)— SeBVICB— FOBEION 

Corporation— SuFFiciENCT— "Business." 
St.  1898,  i  2637,  subd.  13,  provides  for 
service  of  process  on  a  foreign  corporation  by 
service  of  summons  and  notice  of  object  of  ac- 
tion, by  delivering  copies  thereof  to  any  agent 
having  charge  of  or  conducting  any  business 
thereof  in  the  state.  Held,  that  a  return  show- 
ing the  leaving  of  summons  and  notice  of  ob- 
ject of  action  at  the  office  of  the  company 
maintained  at  a  specified  city  with  the  person 
in  charge  of  such  office  sufficiently  showed  legal 
service,  the  natural  inferences  therefrom  being 
that  the  corporation  did  maintain  an  office  at 
the  specified  city,  which  constituted  "business" 
within  the  meaning  of  the  statute,  and  that 
the  person  declared  to  have  charge  of  the  of- 
fice had  charge  of  the  business,  in  the  absence 
of  contradiction  of  the  facts  and  natural  in- 
ferences therefrom  by  the  corporation  with 
knowledge  of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  2603-2627 ;    Dec.  Dig.  §  668.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  915-926;   vol.  8.  pp.  7593,  7594.] 

5.  Courts  (§  39*)—Jurisdiction— Evidence. 

If  the  facts  necessary  to  confer  jurisdic- 
tion exist,  jurisdiction  is  acquired,  however 
imperfect  the  evidence  of  such  facts  before  the 
court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  39.*] 

6.  Appeal  and  Error  (g  854*)  —  Review  — 
Reasons  fob  Decision  of  Lower  Ooubt. 

Where  a  judgment  of  the  lower  court  dis- 
missing the  complaint  is  correct,  it  will  be  af- 
firmed irrespective  of  the  grounds  upon  which 
the  judgment  below  was  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3403-3430;  Dec.  Dig.  § 
854.*] 

Appeal  from  Clrcnlt  Court,  Calumet  Coun- 
ty ;  George  W.  Burnell,  Judge. 

Action  by  the  Minneapolis  Threshing  Ma- 
ctilne  Company  against  Christina  Ashauer, 
administratrix,  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

On  May  3,  1894,  one  Oeorge  Binder  was 
the  owner  of  the  premises  Involved,  and  had 
within  two  years  theretofore  made  three  cer- 
tain mortgages  thereon  in  the  following  or- 
der :  One  for  $1,000  to  Sieben ;  one  for  f  1,- 
T70  to  John  Binder;  and  one  for  $1,427  to 
this  plaintiff.  At  said  date  suit  was  com- 
menced by  Sieben  to  foreclose  her  mortgage, 
naming  as  defendants  both  John  Binder  and 
the  plaintiff,  together  with  George  Binder 
and  other  defendants  not  now  material.  The 
summons  was  attempted  to  be  served  on  all 


of  the  defendants  in  tlutt  action,  Indnding 

the  plaintiff  in  this,  a  foreign  corporation 
having  its  principal  offices  In  Minneapolis. 
Minn.,  ae  to  whom  the  sheriff's  return  show- 
ed service  as  follows :  "By  serving  the  same 
on  Henry  Hardgrove  its  managing  ag«it  for 
the  state  of  Wisconsin,  In  its  office  in  the  city 
of  Fond  du  lax,  by  then  and  there  leaving 
in  the  office  of  said  company  true  copies 
thereof.  In  the  presence  of  Richard  McRoy, 
who  was  then  and  there  In  charge  of  said 
office,  and  who  was  then  and  there  a  persou 
of  suitable  age  and  discretion  to  whom  the 
contents  thereof  were  explained."  All  de- 
fendants defaulted  In  that  action  and  Judg- 
ment of  foreclosure  was  entered  therein  June 
30,  1894,  reciting  due  and  personal  service 
upon  all  of  the  defendants.  On  September 
9,  1895,  the  mortgaged  premises  were  sold  by 
the  sheriff  In  pursuance  of  the  Judgment  to 
Peter  Ashauer  for  $2,173,  a  sheriff's  deed  in 
ordinary  form  made,  a  report  filed,  together 
with  a  sum  of  surplus  money,  and  the  report 
of  sale  duly  confirmed  by  order  of  the  court, 
whereupon,  on  the  26th  of  September,  1895, 
Mary  Binder,  as  holder  of  the  second  mort- 
gage, made  application  for  payment  to  her  of 
the  surplus  money.  Notice  of  such  motion 
was  served  by  mail  upon  the  plaintiff  in  this 
action  on  September  26,  1895,  and  the  sur- 
plus money  was  ordered  paid  to  Mary  Binder. 
Since  the  sherifTs  deed,  Peter  Ashauer  has 
occupied  and  improved  the  premises,  and 
plaintiff  has  done  no  act  suggestive  of  a 
purpose  to  claim  any  rights  in  said  real  es- 
tate. It  has  collected  a  part  of  its  mortgage 
debt  from  the  debtor,  George  Binder,  but 
not  all.  The  present  action  is  an  ordinary 
statutory  one  fos  foreclosure,  alleging  mere- 
ly that  Ashauer  and  his  wife  claim  some  in- 
terest or  lien,  which  Interest  or  Hen,  if  any. 
Is  subsequent  to  the  lien  of  plaintiff's  mort- 
gage, and  subordinate  and  subject  thereto. 
The  trial  court,  finding  substantially  the 
above  facts,  decided  that  Ashauer's  title  had 
become  complete  by  lapse  of  time,  and  that 
plaintiff,  by  reason  thereof  and  of  Ita  laches, 
could  not  maintain  this  action,  and  rendered 
Judgment  dismissing  the  complaint,  from 
which  the  plaintiff  appeals. 

Gerrlt  T.  Thorn  (Weed  k  HoUlster,  of 
counsel),  for  appellant  Wlgman,  Martin  Ai 
Martin,  for  respondents. 

DODGE,  J.  (after  stating  the  facts  as 
above).  Any  right  of  plaintiff  to  maintain 
this  action.  Is  dependent  on  Its  contention 
that  it  never  became  personally  subject  to  the 
Jurisdiction  of  the  court  In  the  former  fore- 
closure  action  where  It  was  named  as  de- 
fendant In  case  of  an  attadc  upon  so  solemn 
a  record  as  this  judgment  made  years  after 
its  rendition,  and  after  It  Is  obvious  that 
the  party  seeking  to  attaclc  it  had  knowledge 
of  it   every   reasonable  Intendment  should 
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be  made  In  favor  of  the  jarlsdlctlon  so  as- 
snmed  and  exercised.  The  very  adjudication 
by  the  coDrt  that  It  had  Jurisdiction  Is  of 
strong  prima  facie  efFect,  and  only  by  clear 
negation  of  the  facts  necessary  to  confer 
Jarlsdlctlon  should  It  be  Ignored.  Of  course, 
If  the  record  Itself  discloses  that  the  sole 
and  only  evidence  of  service  which  the  court 
bad  before  It  negatives  the  Jurisdiction,  then 
no  adjudication  by  the  court  Is  conclusive, 
but  the  evldoDice  of  such  service  Is  entitled 
to  most  liberal  construction  In  favor  of  the 
conclnslon  reached  by  the  court  In  its  Judg- 
ment in. case  of  collateral  attack.  Miller  v. 
Breuham,  68  N.  Y.  83;  Illinois  Steel  Com- 
pany V.  DettlafT,  116  Wis.  319,  93  N.  W.  14. 
Id  the  Sleben  foreclosure  case  this  foreign 
corporation  was  claimant  of  a  Hen  upon  prop- 
erty In  Wisconsin,  and  for  the  purposes  of 
barring  and  foreclosing  that  Hen  the  court 
of  course  had  full  Jurisdiction  of  the  sub- 
ject-matter and  ml^t  obtain  Jurisdiction  of 
the  person  by  any  means  prescribed  by  our 
statutes  consistent  with  due  process  of  law. 
Moyer  v.  Koontz,  103  Wis.  22,  79  N.  W.  50, 
74  Am.  St  Rep.  837;  Pennoyer  v.  Neft,  93 
U.  S.  714,  24  li.  Ed.  565 ;  Fond  da  Lac  Co.  v. 
Hennlngsen  Co.,  141  Wis.  70,  123  N.  W.  641. 
.\t  that  time,  as  now,  our  statute  authorized 
the  acquirement  of  Jurisdiction  over  the  per- 
son of  a  foreign  corporation  such  as  this 
by  service  of  summons  and  notice  of  object 
of  action,  by  delivering  copies  thereof  "to  any 
agent  having  charge  of  or  conducting  any 
business  therefor  In  this  state."  Section  2637, 
subd.  13,  Sanb.  &  B.  Ann.  St.  1898.  This 
satisfies  due  process  of  law.  Fond  du  Lac 
Co.  V.  Hennlngsen  Co.,  supra.  That  the  word 
"agent"  Is  to  be  construed  broadly  and  liber- 
ally Is  evinced  by  the  context  It  Is  used  in 
contradistinction  to  the  words,  "chief  officer," 
"vice  president,"  "secretary,"  "cashier," 
"treasurer,"  "director,"  or  "managing  agent." 
Further  than  this,  the  same  section  Indicates 
a  policy  of  broad  liberality  in  enabling  per- 
sonal Jurisdiction  over  foreign  corporations 
where  the  subject-matter  Is  properly  within 
the  Jurisdiction  of  our  courts.  For  example, 
railroads  may  be  reached  by  service  upon 
any  station,  freight,  or  ticliet  agent;  sleeping 
or  hotel  car  companies,  by  service  upon  any 
person  having  charge  of  car.  Section  2637, 
snbds.  6,  7,  8,  Sanb.  &  B.  Ann.  St 

Such  being  the  law,  the  evidence  of  service 
before  the  court  in  the  former  foreclosure 
action  was,  as  stated,  the  leaving  of  summons 
and  notice  of  object  of  action  at  the  office  of 
the  company  maintained  at  Fond  du  Lac 
with  the  person  in  charge  of  said  office.  By 
dear  implication  this  return  contains  an  as- 
sertion that  the  threshing  machine  company 
did  maintain  an  office  at  Fond  du  Lac,  which, 
we  can  have  no  doubt  is  "business,"  within 
the  meaning  of  the  section  above  quoted.  It 
also  declares  that  the  person  with  whom  the 
summons  was  left  did  "have  charge  of  said 


office,"  which  by  obvious  Implication  asserts 
that  he  bad  charge  of  such  business.  Thus 
we  think  that  by  fair  judicial  construction 
the  facts  necessary  to  confer  Jurisdiction 
were  shown  to  exist,  especially  when,  as 
here,  said  foreign  corporation,  being  present 
offered  no  evidence  In  contradiction  of  either 
the  facts  stated  or  the  natural  inferences 
therefrom.  If  the  maintenance  of  the  office 
was  not  of  such  a  character  as  to  constitute 
business  in  this  state,  or  If  the  relation  of 
McRoy,  the  person  served,  thereto  was  not 
such  as  to  constitute  him  an  agent  In  charge 
of  business,  those  facts  were  entirely  with- 
in the  knowledge  of  this  appellant,  and  its 
failure  to  make  any  contradiction  was  Itself 
a  fact  from  which  might  have  been  inferred 
their  'existence.  If  the  facts  necessary  to 
confer  Jurisdiction  did  exist,  Jurisdiction  was. 
acquired,  however  Imperfect  the  evidence  of 
those  facts  before  the  court  in  the  Sleben 
Case.  Schmidt  v.  StolowskI,  126  Wis.  55, 
61,  105  N.  W.  44 ;  Zahorka  v.  Gelth,  129  Wis. 
498,  504,  109  N.  W.  662.  Hence,  although 
that  record  had  failed  to  disclose  Jurisdic- 
tion, yet  If  the  facts  were  proved  in  this  ac- 
tion, the  Judgment  In  the  former  was  equally 
conclusive  on  the  merits. 

We  are  satisfied  that  the  record  upon  this 
appeal  does  disclose  affirmatively  Jurisdiction 
over  the  person  of  this  plaintiff  In  the  former 
foreclosure  action,  and  the  consequent  bar  of 
all  appellant's  rights  In  the  mortgaged  prem- 
ises, so  that  Judgment  dismissing  Its  com- 
plaint was  correct,  and  should  be  affirmed 
Irrespective  of  the  grounds  upon  which  Bucb 
action  was  predicated  by  the  trial  court 

Judgment  affirmed. 


VON  COTZHAUSBN  v.  GOBTZ,  County 

Treasurer,  et  al. 

(Supreme  Court  of  Wisconsin.    April  26,  1910.) 

1.  Appeai,  and  Error  ({  1207*)— Detebmiita- 

TION— liAW    OF    Case  —  NONAPPEALINO    !)■- 
FENDANT. 

In  an  action  against  a  town  and  a  county 
treasurer,  the  town  officers  answered ;  but  tfia 
treasurer  defaulted,  and  judgment  for  plaintiff 
was  rendered  on  the  pleadings  against  all  de- 
fendants, from  which  the  answering  defendants 
only  appealed.  The  judgment  below  was  ro- 
versed,  and  on  remand  a  judgment  was  rendered 
in  accordance  with  the  mandate.  Held  that 
such  judgment  applied  to  the  county,  treasurer, 
V  ho  did  not  answer  or  appeal,  with  the  same 
effect  as  If  it  had  been  rendered  in  the  first  in- 
stance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1207.*] 

2.  Drains  (§  91*)— Assessment— Sale  fob  De- 
linquency— Injunction. 

In  an  action  to  relieve  plaintiff's  land  from 
certain  ditch  assessments,  and  to  enjoin  the 
threatened  sale  thereof,  where  the  record  shows 
that  the  ditch  passes  through  40  acres  of  a  cer- 
tain tract  owned  by  plaintiff,  bat  that  the  town 
clerk  placed  this  special  assessment  against  a 
tract  of  130  acres  belonging  to  plaintiff,  and  in- 
cluding the  tract  first  described,  and  that  the 
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county  treasurer  on  its  delinquency  sold  aod  was 
about  to  issue  a  tax  certificate  of  all  of  said  130 
acres  for  such  unpaid  assessment,  an  injunction 
was  properly  granted,  leaving  the  treasurer  at 
liberty  to  sell  the  40  acres  against  which  the 
special  tax  roll  was  assessed. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  §  91.»] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Suit  by  Frederick  W.  Von  Cotzhauaen 
against  Julius  J.  Goetz,  County  Treasurer, 
and  others.  From  a  default  Judgment  for 
plaintiff  as  to  defendant  named,  he  appeals. 
Affirmed. 

August  C.  Backus,  Dlst.  Atty.,  and  Norman 
L.  Baker,  Asst.  Dlst  Atty.,  for  appellant 
Arthur  Von  Cotzbausen  (Jones  &  Schubring, 
of  counsel),  for  respondent 

TIMLIN,  J.  In  an  action  brought  by  re- 
spondent to  relieve  his  land  from  certain 
ditch  assessments,  and  to  enjoin  the  threat- 
ened sale  thereof  by  the  county  treasurer  for 
the  nonpayment  of  such  assessmeut,  the 
town  officers  answered,  but  the  appellant  de- 
faulted. The  respondent  on  notice  to  all  par- 
ties, including  the  appellant  moved  for  judg- 
ment on  the  pleadings,  which  was  granted  by 
the  circuit  court,  but  reversed  by  this  court 
in  Cotzbausen  y-  Dick,  138  Wis.  127,  119  N. 
W.  822,  upon  appeal  of  the  answering  defend- 
ants in  which  appeal  the  present  appellant 
did  not  join.  The  decision  of  this  court  and 
the  judgment  rendered,  or  to  be  rendered,  in 
pursuance  thereof  thereby  'became  part  of 
the  proceedings  in  this  cause,  with  the  same 
effect  as  regards  the  appellant  as  if  that  judg- 
ment had  been  rendered  as  to  all  the  other 
defendants  in  the  cause  by  the  circuit 'court 
in  the  first  instance.  Afterward  this  appeal 
was  taken.  So  far  as  the  appellant's  lia- 
bility to  injunction  rests  upon  the  alleged  in- 
validity of  the  assessment  held  upon  the 
former  appeal  not  to  be  subject  to  attack  b.v 
the  respondent,  the  judgment  here  appealed 
from  could  not  be  sustained.  But  there  is  an 
additional  ground  for  supporting  the  judg- 
ment as  against  the  present  appellant  It 
appears  from  the  record  upon  which  Judg- 
ment was  rendered  that  the  ditch  passes 
through  the  lands  of  the  plaintiff,  described 
as  "the  south  forty  acres  of  the  east  one- 
half  of  the  southwest  quarter  of  section 
seven,"  etc.,  and  that  the  cost  of  constructing 
the  ditch  was  by  the  supervisors  assessed 
nKalust  the  aforesaid  tract  But  the  town 
clerk  placed  this  item  of  special  assessment 
aKHlnst  a  tract  of  130  acres  belonging  to  the 
rcHpoudent,  and  Including  the  tract  first  de- 
scribed, and  he  made  such  return  of  de- 
linquent tax  to  the  present  appellant,  the 
county  treasurer,  who  thereafter  threatened 
to  sell,  and  did  sell,  and  was  about  to  Issue 
a  tax  certificate  of  sale  of  all  said  130  acres 
for  such  unpaid  special  assessment 


Construing  the  Judgment  in  this  canse  as 
amended  by  tlie  decision  of  this  court  upon 
the  former  appeal  there  la  nothing  in  that 
Judgment  which  restrains  the  county  treas- 
urer from  selling  the  40-acre  tract  upon 
which  said  special  assessment  was  actually 
made.  He  Is  merely  enjoined  from  selliDgr 
or  Issuing  a  tax  certificate  upon  the  130 
acres.  He  is  at  liberty  to  advertise  for  sale 
and  sell  the  other  tract  of  40  acres  against 
which  the  special  tax  really  was  assessed. 
The  judgment  here  appealed  from,  therefore, 
properly  stands  against  the  present  appel- 
lant, and  is  supported  so  far  as  it  interdicts 
him  from  selling  or  Issuing  a  tax  certificate 
of  sale  of  said  130  acres;  hence  It  cannot  lie 
reversed  on  this  appeal  by  such  defaulting 
party,  who  must  show  that  the  judgment  has 
no  support   This  he  has  not  done. 

Judgment  affirmed. 


NILBS  BRYANT  SCHOOL  OF  PIANO  TUN- 
ING V.  BAILEY,  Mayor. 

(Supreme  Court  of  Michigan.    April  30,  1010.) 

1.  Municipal  Corpobations  (S  958*)— Taxa- 
tion— Chabtes. 

The  charter  of  a  city,  conferring  on  it  au- 
thority to  levy  taxes  for  general  street  improve- 
ments, ordinary  municipal  expenses,  and  paying 
debts,  limits  the  purposes  for  which  the  city 
may  lawfully  levy  taxes  and  apportion  the  taxes 
raised. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  i|  2023-2037;  Dec. 
Dig.  1 06a»] 

2.  Municipal  Corpobations  ({  985*)— Taxa- 
tion—Chadteb. 

A  city  authorized  by  its  charter  to  lev^ 
taxes  for  street  improvements,  ordinary  munici- 
pal expenses,  and  paying  debts,  may  distribute 
the  fund  raised  for  ordinary  municipal  expenses 
to  the  siQary,  police,  fire,  public  health  and  char- 
ity, plumbing,  printing,  lighting,  aud  general 
funds,  for  all  are  municipal  expenses  and  the 
taxes  put  into  the  general  fund  may  not  be 
diverted  to  other  purposes,  though  the  ordinance 
making  the  distribution  provides  that  such  fund 
shall  be  used  to  pay  all  expenditures  of  the  city 
not  otherwise  provided  for. 

[E}d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  2014;  Dec.  Dig.  t 
985.*] 

3.  MUNTCTPAL  COBPOBATIONS  (J  985*)— TAXA- 
TION—CHABTEB—"0BDINABT  Municipal  Ex- 
penses." 

A  purchase  by  a  city  of  a  city  hall  site  is 
not  an  ordinary  municipal  expense  within  the 
charter  authorizing  the  levying  of  taxes  for  "or- 
dinary municipal  expenses,"  and  the  cost  there- 
of may  not  he  paid  out  of  fund  for  such  ex- 
penses. 

[Ejd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  985.*] 

4.  Municipal  Cobpobations  ($  965*)— Taxa- 
tion—Charteb. 

Under  Const  art  11,  S  14,  providing  that 
fines,  penalties,  and  forfeitures  collected  in  cities 
shall  be  exclasivelv  applied  to  the  support  of 
libraries,  fines,  forfeitures,  and  penalties  collect- 
ed by  a  city,  and  paid  into  the  general  fund. 
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eaimot  be  nsed  for  the  payment  ot  land  boaght 
for   a  city  hall  site. 

[E^d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  (  9SS.*] 

&  mcnicipai.  cobpobations  ({  904*)— fukds 

— Patjient— Wabrants. 

Where  an  amount  larger  than  the  amount 
of  taxes  apportioned  to  a  fund  has  been  paid 
oat,  the  court  can  indulge  in  no  presumption 
that  there  are  sulBcient  funds  remaining  to  pay 
a  warrant  lawfully  issued,  and  the  action  of 
the  coandl  in  drawing  the  warrant  is  not  even 
presumptive  evidence  that  there  is  sufficient 
fuads  to  pay  it. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  904.*] 

6.  Municipal  Cobforations  (§   890*)— "Ap- 
PBOPBiATioNB*'- Issuing  of  Warrants. 

The  action  of  the  council  of  the  city  in 
ordering  the  payment  out  of  its  general  fund  of 
an  indebtedness  represented  by  a  warrant  is 
not  an  "appropriation"  within  the  charter  pro- 
hibitioK  the  payment  of  monejr  except  in  pursu- 
ance of  a  previous  appropriation  specifying  the 
purpooe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1872;  Dec.  Dig.  { 
&H>.* 

Kor  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  466-477 ;   vol.  8,  p.  7580.] 

7.  McmcIPAI,  COBPOBATIONS  (§  894*)— Appbo- 
PBiATioRS— Issuing  of  Wabbants. 

A  valid  indebtedness  of  a  city  can  only  he 
paid  in  such  manner  as  its  charter  permits  and 
provides. 

[£>}.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {S  1877,  1878,  2188; 
Dec  Dig.  {  894.*] 

8.  Muricipai.  Cobporatiors  (J  898*)— Acqui- 
sition OF  Reai.  Estate  fob  Citt  Hall 

SlTK. 

Dnder  the  charter  of  a  dty,  authorizing  it 
to  pnrdiase  and  hold  real  estate  for  corporate 
purposes,  and  providinjs  ior  the  payment  of  any 
indebtedness  by  taxation  or  by  issuing  bonds, 
a  city  purchasing  a  city  hall  site  must  provide 
for  tne  payment  of  the  price,  either  by  taxation 
OE  by  issuing  bonds  therefor,  and  where  that  is 
not  done,  and  no  valid  appropriation  has  l>een 
made  for  the  purpose,  a  warrant  for  the  price  is 
nnlawful. 

[Exl.  Note. — For  other  cases,  see  Municipal 
Corporations,   Dec   Dig.  i  808.*] 

Certiorari  to  Circuit  Court,  Calhoun  Coun- 
ty;   Guy  M.  Chester,  Judge. 

Mandamus  by  the  Niles  Bryant  School  of 
Piano  Tuning  against  John  W.  Bailey,  Mayor 
of  the  City  of  Battle  Creek,  to  compel  re- 
spondent to  sign  a  warrant.  There  was  a 
Judgment  granting  the  writ  and  respondent 
brings  c«rtIorarL    Reversed  and  rendered. 

Argued  before  OSTRANDER,  McALVAY, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Ire  A.  Beck  (Arthur  B.  Williams,  of  coun- 
sel), for  relator.  John  W.  Bailey  (William  E 
Ware,  of  counsel),  for  respondent. 

UcALVAY,  J.  These  proceedings  arise  on 
account  of  a  claimed  purchase,  by  the  com- 
aon  conndl  of  the  city  of  Battle  Creek,  of  a 
«ertaln  tract  of  land  within  its  limits  for  a 
dty  hall  site,  upon  a  written  contract  with 
petltioDer.  for  the  sum  of  $80,000,  and  the 
eza?t  controrersy  relates  to  the  refusal  of 


ref^xjndent  mayor  to  sign  a  warrant  on  the 
treasurer  of  said  city  "for  the  sum  of  $10,- 
000,  for  part  payment  upon  the  purchase 
price  of  the  proposed  city  hall  site."  De- 
mand that  he  sign  the  warrant  was  made  up- 
on respondent  In  writing  by  relator,  and  was 
refused.  After  the  refusal  of  the  resiK>ndent 
to  sign  the  warrant  for  $10,000,  as  herein 
stated,  relator  filed  a  petition  in  the  circuit 
court  for  Calhoun  county,  praying  for  an 
order  to  show  cause  why  a  peremptory  writ 
of  mandamus  should  not  issue  requiring  him 
to  sign  such  warrant.  He  answered  said  pe- 
tition, and  the  hearing  of  the  matter  result- 
ed In  granting  the  prayer  of  the  petition. 
The  case  is  before  this  court  upon  a  writ 
of  certiorari  by  respondent  to  review  the 
mandamus  proceedings.  The  errors  assigned, 
other  than  those  that  go  to  the  regularity  of 
the  proceedings,  which  require  discussion, 
briefly  stated  are:  (1)  No  appropriation  had 
been  made  by  lawful  authority  to  pay  for  a 
city  hall  site,  and  therefore  there  was  in  the 
treasury  no  funds  upon  which  a  warrant 
could  be  drawn  to  pay  such  indebtedness; 
(2)  the  charter  provides  the  manner  for  rais- 
ing money  to  pay  such  indebtedness,  by  cer- 
tain official  action,  and  such  action  had  never 
been  taken,  therefore  that  the  warrant  was 
not  a  lawful  one,  and  respondent  had  no 
authority  to  sign  It,  and  the  court  was  in 
error  in  ordering  the  writ  of  mandamus  to 
issue  to  compel  him  to  sign  it. 

By  its  charter  the  city  has  general  author- 
ity to  assess  and  levy  taxes  only  for  three 
purposes:  (1)  To  be  used  for  general  street 
improvements;  (2)  for  ordinary  municipal 
expenses;  (3)  for  paying  debts.  By  ordi- 
nance different  funds  of  the  city  to  the  num- 
ber of  16  were  established  and  denominated, 
and  among  the  names  given  to  these  different 
funds  was  one  called  "General  Fund."  This 
ordinance  further  provided :  "The  money  ap- 
propriated to  the  various  funds  shall  be  used 
for  the  payment  of  indebtedness  incurred  for 
improvement,  expense  or  other  cost  to  which 
the  respective  fund  applies  as  defined  ben^ 
in,  to  wit:  ♦  •  *  Q.  General  Fund— All 
expenditures  of  the  city  of  Battle  Creek  nM 
otherwise  provided  for .  in  this  ordinance." 
Whether  these  funds  named  by  ordinance 
cover  all  matters  included  In  the  three  pur- 
poses for  which  the  city  authorities  were 
entitled  to  levy  general  taxe.s  need  not  be 
considered,  for  the  reason  that  the  council 
would  be  limited  by  the  grant  of  power  given 
by  the  charter,  as  to  the  purposes  for  which 
it  might  lawfully  apportion  the  taxes  to  be 
raised,  and  also  for  the  purposes  and  In 
the  manner  which  It  might  expend  the  money 
of  the  municipality  received  from  taxes  or 
other  sources. 

For  the  year  1909  the  council  of  the  city 
of  Battle  Creek,  on  July  28,  1909,  ordered 
the  following  general  taxes  to  be  levied:  (1) 
For  general  street  pnrposipfi,  $43,864.62;  (2) 


*7or  other  csiei  ic«  tame  topic  and  lectlon  NUUBBR  in  Dec.  ft  Am.  D'.g*.  1907  to  data,  &  Reporter  Indexea 


Digitized  by 


Lioogle 


118 


126  NORTHWESTERN  RBPORTBR. 


(Htdu 


for  ordinary  muuiclpal  expenses,  $134,614^1 ; 
(3)  for  paying  indebtedness  of  the  city,  $13,- 
864.62.  All  of  these  general  taxes  assessed 
for  that  year  were  on  August  9th,  according 
to  the  report  and  recommendation  of  the 
ways  and  means  committee,  theretofore  made, 
appropriated,  and  apportioned  to  the  various 
City  funds,  but  no  provision  by  such  appro- 
priation was  made  to  pay  for  the  land  in 
question  contracted  for  with  relator  Decem- 
ber 21,  1008,  for  a  city  hall  site.  The  de- 
tails of  these  appropriations  for  different  pur- 
poses to  the  different  funds,  other  than  as 
they  relate  to  this  general  fund,  are  not  Im- 
portant, for  the  reason  that.  If  this  warrant 
could  not  lawfully  be  paid  from  the  general 
fund,  it  is  admitted  that  It  could  be  paid 
from  no  other  fund.  Of  these  general  taxes 
for  1909  It  la  admitted  that  under  this  ap- 
portionment and  appropriation  $14,544.72  was 
placed  In  the  "General  Fund." 

The  record  contains  the  sworn  statement 
of  the  city  treasurer,  made  in  an  affidavit 
filed  In  support  of  some  motion,  from  which 
it  appears  that  the  general  taxes  raised  ac- 
cording to  the  foregoing  statement  "for  or- 
dinary municipal  expenses"  were  distributed 
to  the  following  funds  named  in  the  ordi- 
nance :  Salary ;  police ;  fire ;  public  health ; 
and  charity ;  plumbing ;  printing ;  lighting ; 
general.  That  at  the  time  said  statement  was 
made  by  city  treasurer  all  of  said  funds,  ex- 
c^t  the  general  fund,  were  practically  ex- 
hausted, and  the  balance  on  band  in  that 
fund  was  $11,250.40;  it  having  been  reduced 
to  that  amount  by  orders  under  the  author- 
ity of  the  council.  Besides  the  amount  of 
taxes  apportioned  to  this  fund.  It  was  made 
op,  among  other  things,  of  fines,  penalties, 
and  forfeitures  collected  by  the  municipal 
and  recorder's  courts.  What  part  or  per- 
centage of  this  fund  Is  so  made  up  does  not 
appear.  The  charter  provides  that:  "No 
money  shall  be  drawn  from  the  treasury  un- 
less in  pursuance  of  previous  appropriation, 
specifying  the  purpose  thereof ;  and  any  or- 
der or  warrant  directing  or  requiring  the 
payment  of  the  same  shall  specify  the  object 
and  purpose  of  such  payment,  and  shall  be 
signed  by  the  recorder  and  countersigned  by 
the  mayor  of  said  city."  Section  1,  c.  82, 
Qty  Charter. 

The  taxes  apportioned  to  this  fund  levied 
in  the  year  1909  were  taken  from  taxes 
levied  for  "ordinary  municipal  expenses." 
The  construction  of  the  council  as  to  what 
may  -be  considered  ordinary  municipal  expen- 
ses appears  from  the  list  of  the  funds  into 
Which  such  taxes  were  distributed.  No  fault 
can  be  found  with  such  construction.  It  Is 
8  reasonable  one.  The  purposes  of  all  such 
funds  above  named  are  to  defray  ordinary 
municipal  expenses.  The  taxes  so  levied 
and  put  into  what  is  called  a  "general  fund" 
cannot  he  diverted  thereby  to  anything  otb- 
et  than  ordinary  municipal  expenses,  be- 
cause the  ordinance  provides  that  such  fund 
•hall  be  used  to  pay   "all  expenditures  of 


the  dty  of  Battle  Creek. not  otherwise  pro- 
vided for  in  this  ordinance."  In  other 
words,  the  council  by  ordinance  cannot  con- 
travene the  provisions  of  the  fundamental 
law  under  which  the  city  is  incorporated. 
Contracting  an  indebtedness  of  $30,000  for 
the  purchase  of  a  city  hall  site  is  not  an 
ordinary  municipal  expense.  No  argument  is 
necessary  to  show  that  it  Is  an  extraordinary- 
expenditure  of  municipal  funds.  It  follows 
that  the  moneys  arising  from  taxes  levied 
"for  ordinary  municipal  expenses"  cannot  law- 
fully be  used  for  such  purpose.  It  is  nrged 
that  moneys  derived  from  other  sources  than 
taxation  remaining  In  this  fund  are  sufficient 
to  pay  this  warrant.  There  -was  put  Into 
this  fund  taxes  as  stated,  all  fines,  forfei- 
tures, and  penalties,  i)er  cent  on  taxes  collect- 
ed, etc.  These  moneys  were  all  commingled 
into  one  fund,  and  paid  out  as  ordered  by- 
proper  authority.  We  have  said  that  the 
money  taken  from  this  tax  levy  could  not  be 
used  for  this  purpose.  The  amount  of  fines, 
penalties,  and  forfeitures  is  not  stated,  but 
is  considerable.  Under  the  present  Constitu- 
tion of  Michigan  all  such  fines,  penalties  and 
forfeitures,  "collected  in  the  several  coun- 
ties, cities  and  townships  shall  be  exclusively 
applied  to  the  support  of  libraries."  Const, 
art.  11,  i  14. 

Willie  It  appears  that  an  amount  larger 
than  the  amount  of  taxes  apportioned  to  this 
fund  has  been  paid  out  of  it,  the  court  can 
fndulge  in  no  presumption,  conceding  that  the 
order  was  a  lawful  one  drawn  on  the  proper 
fund,  that  there  was  sufficient  remaining  In 
the  fund  lawfully  subject  to  such  use,  having 
the  knowledge  that  a  large  part  of  It  was 
not.  The  action  of  the  council  in  drawing 
the  warrant  would  not  be  conclusive,  or  even 
presumptive,  that  there  was.  Relator's  ar- 
gument is  based  upon  the  claim  that  order- 
ing this  Indebtedness  represented  by  this 
warrant  to  be  paid  out  of  the  general  fund 
was  an  appropriation  within  the  meaning  of 
the  prohibition  and  requirement  of  the  char- 
ter above  quoted  relative  to  drawing  money 
from  the  city  treasury,  and  permitted  by  the 
ordinance.  The  fallacy  of  this  contention 
must  already  appear.  The  provisions  of  the 
charter  must  control.  This  action  of  the 
council  was  not  an  appropriation  contemplat- 
ed by  the  charter  as  construed  by  na,  nor  as 
construed  by  the  city  authorities  when  they 
made  up  the  budget  for  the  general  tax  levy 
for  1909,  and  appropriated  and  apportioned 
such  taxes.  This  Indebtedness  was  not  at 
that  time  taken  into  consideratlim,  or  in  any 
manner  provided  for. 

The  determining  question,  then.  In  the  case 
Is  whether  any  warrant  could  lawfully  be  Is- 
sued to  pay  this  claimed  indebtedness.  In 
view  of  the  prohibition  of  the  statute  already 
quoted  that  "No  money  shall  be  drawn  from 
Uie  treasury  uhless  in  pursuance  of  preTloos 
appropriations  specifying  the  purpose  there- 
of." Whether  this  contract  Is  a  valid  and 
binding  contract  Is  a  question  upon  which  we 
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do  uM  ftnd  It  necessary  to  express  an  opinion. 
It  is  certain  tbat  If  it  is  valid,  tbia  Indebted- 
ness can  only  be  paid  In  anch  manner  as  the 
charter  permits  and  proTides.  We  find  tbat 
the  charter  authorizes  the  council  to  pur- 
chase and  hold  real  estate  for  corporate  pur- 
poses. Chapter  10,  {  7,  subd.  BO.  The  price 
to  be  paid  for  such  real  estate  would  be  an 
indebtedness  of  the  municipality.  Provision 
is  made  for  the  payment  of  any  Indebtedness 
in  only  two  ways :  By  taxation  (chapter  28, 
I  2)  :  by  issuing  bonds  (chapter  30,  {  1).  This 
indebtedness  having  been  determined  by  us 
not  to  be  included  within  "ordinary  munici- 
pal expenses"  provided  for  in  the  charter, 
and  no  action  having  been  taken  to  provide 
for  it  by  any  appropriation,  or  under  either 
of  the  two  methods  last  above  mentioned,  our 
conclusion  Is  that  the  order  was  imlawfully 
iasned,  and  the  respondent  could  not  be  com- 
pelled to  sign  such  warrant.  Smith  v.  Aplin, 
Auditor  General,  80  Mich.  205,  45  N.  W.  130. 

Much  appears  In  the  record  and  briefs 
relative  to  what  steps  the  council  had  taken 
to  ascertain  public  sentiment  upon  the  ques- 
tion of  which  of  several  city  hall  sites  should 
be  purchased.  These  matters  have  no  bear- 
ing upon  the  questions  Involved  in  this  case. 

The  court  was  In  error  In  granting  the 
writ  of  mandamus.  The  Judgment  of  the 
circuit  court  Is  reversed  and  set  aside,  and  a 
Judgment  will  be  entered  in  this  court  in 
favor  of  resiKindent  and  against  relator,  with 
costs  of  both  courts. 


WHITE  V.  CHICAGO  &  N.  W.  R.  Co. 
(Supreme  Court  of  Iowa.     May  3,  1910.) 

Appeal  from  District  Court,  Jones  County ; 
F.  O.  Ellison,  Judge. 
On  petition  for  rehearing.     Overruled. 
For  former  opinion,  see  124  N.  W.  162. 

Cash  &  Rhinehart  and  Jamison,  Smythe  & 
Gorman,  for  appellant  B.  H.  Miller.  J.  C. 
Davis,  Geo.  E.  Rise,  and  ▲.  A.  McLaughlin, 
for  appellee. 

PER  CURIAM.  In  argument  upon  rehear- 
ing, the  soundness  of  the  decision  in  Allen  v. 
Barrett,  100  Iowa,  16,  69  N.  W.  272,  Is  called 
in  question,  and  we  are  asked  to  overrule  It. 
We  are  not  prepared  at  this  time  to  discard 
the  precedent  thus  referred  to ;  but,  our  ci- 
tation thereof  not  being  necessary  to  the  de- 
termination of  this  case,  we  modify  the  opln- 
loa  heretofore  filed  by  withdrawing  there- 
from the  following  words:  "Moreover,  this 
court  has  distinctly  held  that  the  collection 
of  insurance  for  the  loss  occasioned  by  the 
n^igoice  of  another  constitutes  no  defense 
to  an  action  for  damages  so  sustained.  Al- 
len v.  Barrett  100  Iowa,  16  [69  N.  W.  272]." 

As  thus  modified,  the  opinion  will  stand, 
and  the  petition  for  rehearing  is  overruled. 


DOWAGIAO  MFG.   CO.   r.   VAN  VALKBN- 

BURQ. 
(Supreme  Court  of  Mlnnesbta.     May  6,  1910.) 

(Syllabut  ip  the  Oowrt.) 

Bills  and  Notes  (i  518*)— Action  on  Notb— 

Consideration. 

Evidence  considered,  and  held,  that  it  sus- 
tains the  findings  of  fact  of  the  trial  court  to 
the  effect  tbat  the  respondent  signed  the  prom- 
issory note,  which  is  the  subject-matter  of  this 
action,  without  any  consideration. 

[EA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1816-1821;  Dec.  Dig.  { 
518.»] 

Appeal  from  District  Court  Clay  County; 
L.  L.  Baxter,  Judge. 

Action  by  the  Dorwagriac  Manufacturing 
Company  against  J.  G.  Van  Valkenhurg. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

A.  T.  Cole  and  Nye  &  Dosland,  for  appel- 
lant N.  I.  Johnson  (Garfield  H.  Rustad,  of 
counsel),  for  respondent. 

START,  G.  J.  Appeal  from  an  order  of 
the  district  court  of  the  county  of  Clay  deny- 
ing the  plaintiff's  motion  for  a  new  trial. 
The  action  was  brought  upon  a  promissory 
note,  which  was  signed  by  the  defendant  and 
made  payable  to  the  plaintiff.  The  defense 
of  the  defendant  J.  G.  Van  Valkenburg,  here- 
after referred  to  as  the  respondent  was  tbat 
he  signed  the  note  without  any  consideration. 
This  issue  was  tried  by  the  court  without  a 
Jury,  and  findings  of  fact  and  conclusions  of 
law  made  to  the  effect  that  the  note  was 
signed  by  the  respondent  without  any  consid- 
eration, and  that  he  liave  Judgment  for  his 
costs. 

The  plaintlir  here  urges  In  support  of  Its 
appeal  tbat  the  finding  that  there  was  no 
consideration  for  the  execution  of  the  note 
by  the  respondent  is  unsupported  by  the  evi- 
dence, and  that  he  Is  estopped  from  denying 
liability  on  the  note.  The  undisputed  evi- ' 
dence  tends  to  establish  these  facts:  The 
note  was  originally  executed  by  the  respond- 
ent's son,  and  the  respondent  was  in  no  man- 
ner connected  with  the  note,  or  the  consid- 
eration for  which  It  was  given.  After  the 
note  was  past  due,  an  agent  of  the  plaintiff 
called  upon  the  respondent,  and  told  him  that 
he  had  the  note  against  his  son,  that  It  was 
due,  and  that  be  was  going  to  sue  his  son, 
but  he  had  not  time  to  go  and  see  him.  The 
agent  then  requested  the  respondent  to  put 
his  name  on  the  note,  so  that  he  could  show 
his  company  tbat  he  had  not  been  idle,  but 
had  been  doing  something.  The  respondent 
then  signed  the  note  at  the  agent's  request, 
without  any  consideration  whatever.  The 
son  never  requested  the  respondent  to  sign 
the  note,  and  had  no  knowledge  tbat  he  had 
done  so  until  long  afterwards.  Other  than 
as  stated,  there  was  no  evidence  that  there 
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was  any  agreement  to  ^tend  the  time  of  the 
payment  of  the  note,  or  tbat  the  time  of  pay- 
ment of  the  note  was  ever  extended,  In  re- 
liance on  the  fact  that  respondeat  had  sign- 
ed it 

It  is  dear  from  the  evld^ice  tbat  the  re- 
spondent signed  the  note  without  any  cir- 
cumstances of  advantage  to  his  son  or  dis- 
advantage to  the  plaintiff,  and  without  any 
consideration.  Security  Bank  t.  Bell,  32 
Minn.  409,  21  N.  W.  470;  Turle  y.  Sargent, 
63  Minn.  211,  65  N.  W.  349,  56  Am.  St  Rep. 
475.  The  evidence  discloses  none  of  the  ele- 
ments of  an  estoppd.  The  findings  of  fact 
and  conclusion  of  law  of  the  trial  court  are 
sustained  by  the  evidence. 

Order  affirmed. 


STATE  ex  rel.  SIMPSON,  Atty.  Gen.,  v. 

SPERRY-HUTCHINSON  CO. 

(Supreme  Court  of  Minnesota.    April  15,  1910.) 

(SyUaiiu  hv  the  Oovrt.) 

1.  LOTTEBIES  (§  2*)— POLICB  POWER— TKADIKS 

SXAlfPS 

Chapter  142,  Laws  1909  (Rev.  Laws  Supp. 
1900,  ii  5170-5  to  5170-8),  declares  that  any 
contract  or  arrangement  between  two  parties, 
by  whic}i.  one  of  them  shall  issue  and  redeem 
trading  stamps,  or  tickets,  which  are  given  in 
connection  with  the  sale  of  merchandise  by  the 
other,  shall  constitute  a  gift  enterprise,  unless 
the  articles  promised  to  be  given  as  such  gift 
or  premium  shall  be  definitely  described  on  the 
■tamp,  or  ticket,  and  the  character  and  value  of 
the  articles  are  made  known  to  the  purchaser 
of  the  merchandise  at  the  time  of  the  purchase, 
and  unless  the  right  of  the  holder  of  such 
stamp,  or  ticket,  to  the  gift  or  article  so  prom- 
ised for  its  redemption,  becomes  absolute  upon 
the  completion  of  the  delivery  thereof,  withont 
the  holder  being  required  to  collect  any  specific 
number  of  similar  stamps  or  tickets  and  pre- 
sent them  collectively  for  redemption,  and  unless 
the  right  of  the  holder  of  such  stamp  or  ticket 
to  the  prize  or  gift  so  offered  is  absolute,  and 
does  not  depend  on  any  chance,  uncertainty,  or 
contingency  whatever.  Held,  the  act  is  a  con- 
stitutional exercise  of  the  police  power,  in  so 
far  as  it  prohibits  the  issuing  of  trading  stamps 
or  tickets  to  be  redeemed  in  articles  of  mer- 
chandise in  any  manner  which  depends  upon 
any  chance,  uncertainty,  or  contingency. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Dec.  Dig.  {  2.*] 

2.  LOTTEBIES  (S  14*)— TBADINO   STAUPB. 

The  iS8uin|(  and  redemption  of  trading 
stamps,  as  carried  on  by  respondent  company, 
is  not  attended  with  such  elements  of  chance, 
uncertainty,  and  contingency  as  to  justify  the 
restrictions  imposed  by  the  act  The  enforce- 
ment of  Uiose  conditions  against  the  company 
would  operate,  not  as  a  reasonable  regulation 
of  its  business,  but  practically  as  an  absolute 
prohibition  there<^ 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Dec.  Dig.  i  14.*] 

Jaggard,  J.,  dissenting. 

Quo  warranto  by  the  State,  on  relation  of 
George  T.  Simpson,  Attorney  General,  against 
the  Sperry-Hutcblnson  Company.  Writ  dis- 
charged. 


George  T.  Simpson  and  Xoung  A  Stone,  for 
relator.  Morton  Barrows  and  Jolm  Hall 
Jones,  for  respondent 

LEWIS,  J.  On  the  petition  of  the  Attor- 
ney General  a  writ  of  quo  warranto  issued 
from  this  court  directing  respondent  to  show 
cause  by  what  warrant  it  claimed  the  right 
to  continue  the  enjoyment  of  its  corix>rate 
rights,  franchises,  and  privileges  in  the  state 
of  Minnesota.  Respondent  demurred  to  the 
petition  upon  the  ground  that  the  facts  stat- 
ed therein  did  not  constitute  a  cause  of  ac- 
tion, for  the  reason  that  chapter  142,  Laws 
1909  (Rev.  Laws  Supp.  1909,  H  SnO-5  to 
5170 — 8),  upon  which  the  petition  Is  based, 
violates  article  1,  t  7,  of  the  Constitution  of 
Minnesota,  and  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States.  Tliat 
portion  of  chapter  142,  necessary  to  set  out 
in  detail,  reads: 

"Sea  2.  Whenever  two  or  more  iwrsons 
enter  Into  any  contract,  arrangement  or 
scheme,  whereby  for  the  purpose  of  inducing 
the  public  to  purchase  merchandise  or  other 
property  of  one  of  the  parties  to  said  scheme, 
any  other  party  thereto,  for  a  valuable  con- 
sideration and  as  a  part  of  such  scheme,  ad- 
vertises and  induces  or  attempts  to  Induce 
the  public  to  believe  that  he  will  give  gifts, 
premiums  or  prizes  to  persons  purchasing 
such  merchandise  or  other  property  of  such 
other  party  to  said  scheme,  and  that  stamps 
or  tickets  will  be  given  by  the  seller  In  con- 
nection with  such  sales  entitling  the  pur- 
chaser of  such  property  to  receive  such  priz- 
es or  gifts  from  any  other  party  to  such 
schraie^  the  parties  so  undertaking  and  car- 
rying out  such  scheme  shall  be  deemed  to  be 
engaged  In  a  'gift  enterprise,'  tmless  the  ar- 
ticles or  things  so  promised  to  be  given  as 
gifts  or  premiums  with  or  on  account  of  such 
purchases,  shall  be  definitely  described  on 
such  stamp  or  ticket  and  the  character  and 
value  of  such  promised  prize  or  gift  fully 
made  known  to  the  purchaser  of  such  mer- 
chandise or  other  property  at  the  time  of  the 
sale  thereof,  and  unless  the  right  of  the 
holder  of  such  stamp  or  ticket  to  the  gift  or 
premium  so  promised,  becomes  absolute  upon 
the  completion  upon  the  delivery  thereof 
without  the  holder  being  required  to  collect 
any  specified  number  of  other  similar  stamps 
or  tickets  and  to  present  them  for  redemp- 
tion together,  and  the  right  of  the  holder  of 
such  stamp  or  ticket  to  the  prize  or  gift  so 
offered  is  absolute,  and  does  not  depend  on 
any  chance,  uncertainty  or  contingency  what- 
ever. 

"Sec.  3.  Any  person  who  engages  in  a  gift 
enterprise  such  as  is  defined  in  this  act  or 
who  advertises  the  same  in  any  manner,  or 
who  in  furtherance  of  such  scheme,  as  an 
inducement  to  purchasers  issues  in  connec- 
tion with  the  sale  of  any  merchandise  or  oth- 
er property  any  such  ticket  or  stamp  pur- 
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portlns  to  be  redeemable  In  some  Indefinite 
article  not  described  thereon,  only  when  pre- 
sented with  a  collection  of  oth«r  stamps  or 
tickets  of  like  kind,  by  some  other  party  to 
snch  scheme,  and  which,  unless  presented  in 
the  manner  aforesaid  is  not  redeemable  at 
all,  shall  each  and  all  be  guilty  of  a  misde- 
meanor." 

According  to  the  petition,  respondent  Is  a 
corporation    organized    and    existing    under 
and  by  virtue  of  the  laws  of  the  state  of 
New  Jersey,  and,  having  complied  with  the 
provisions  of  chapter  69,  Gen.  Laws  1899,  Is 
authorized  to  do  bnsiness  within  the  state  of 
Minnesota.    Its  only  business  consists  in  the 
sale.  Issue,  and  redemption  of  what  are  com- 
monly known  as  "trading  stamps."     It  is- 
sues  and  sells  its  trading  stamps  pursuant 
to   contracts  entered   Into   with  retail  mer^ 
chants  In  the  state,  by  the  terms  of  which 
the  company  agrees  to  deliver  its  stamps  to 
the  merchant  at  a  stated  price,  and  the  mer- 
chant agrees  to  offer  these  stamps  to  his  cus- 
tomers   as   an   inducement   for   cash    trade. 
The  stamps  are  redeemed  by  the  company 
with  merchandise  only  and  when  presented 
by  the  merchant's  customers  in  trading  stamp 
books  containing  990  stamps.    The  company 
Bfrrees  to  advertise  the  name  and  business  of 
the  merchant  in  its   S.  ft  H.  green  traddng 
stamp  books;  distribute  them  among  the  peo- 
ple of  the  city,  or  town,  where  the  merchant 
resides,  and  to  famish  the  merchant  signs 
advertising  the  fact  that  be  distributes  S.  ft 
H.    green    trading    stamps.      The    merchant 
agrees  that  he  will  not  use  or  give  away  any 
other   coupons  or  stamps  issued  by  either 
himself  or  any  other  firm  while  under  con- 
tract with  the  company.     The  title  to  the 
stamps   remains   In   the   company   until   re- 
deemed, and  the  contract  for  their  use  covers 
the  period  of  one  year.    The  petition  does 
not   disclose  whether   the  stamps   are   uni- 
versally  sold  to  merchants  upon  the  same 
basis,  but  there  is  a  provision  which  reads  as 
follows :   "Unless  spot  cash  is  paid  upon  de- 
livery, the  subscriber  agrees  to  pay  the  Sper- 
ry-Butcbinson  Company  fifty  cents  per  hun- 
dred for  the  use  of  all  stamps  disposed  of 
by  him,  making  weekly  settlements  for  the 
same."    From  this  provision  we  shall  assume 
that  the  general  price  charged  merchants  for 
the  use  of  the  stamps  was  $5  per  thousand. 
The  petition  alleges  that  the  company  has 
entered   Into  a  great  many  contracts  with 
various  merchants  thronghont  the  state;  that 
none  of  the  trading   stamps   are   redeemed 
ringly,  but  only  in  numbers  of  990,  when  that 
number  has  been  collected  and  pasted  into 
the  book  furnished  for  that  purix>se.     The 
petition  also  states  that  the  company  adver- 
tises in  its  trading  stamp  books  that  it  will 
receive  in  exchange  for  stamps  the  wrapjiers, 
trade-marks,  coupons,  tags,  labels,  etc.,  col- 
lected from  articles  In  the  trade,  such  as  cof- 
fee, condensed  milk,  tobacco,  etc.;   and  that 
the  trading  stamp  book   also  contains  the 
Natements  that  customers  could  only  appre- 


ciate the  variety  and  value  of  the  merchan- 
dise given  aa  premiums  by  visiting  the  com- 
pany's premium  parlor,  where  they  would 
find  practically  everything,  and  the  best  of 
everything,  required  in  any  home.  The  peti- 
tion states  that  the  company  never  redeems 
any  of  Its  trading  stamps  in  cash,  or  by  ex- 
changing a  pen  or  pens  therefor,  although, 
since  the  act  In  question  went  into  effect, 
respondent  lias  caused  to  be  printed  across 
the  face  of  its  stamps  the  words :  "One  pen 
value  one  mill."  It  is  also  stated  that  re- 
spondent pursues  a  regular  system  of  adver- 
tising its  trading  stamps  books,  through  the 
newspapers,  and  otherwise,  for  the  pprpose 
of  Inducing  the  public  to  deal  with  the  mer- 
chants who  are  under  contract  to  furnish 
stamps,  and  that  such  inducement  consists 
in  the  promise  to  redeem  the  same  in  valu- 
able articles  of  household  goods  and  other 
merchandise. 

The  legal  status  of  trading  stamp  compa- 
nies has  been  under  consideration  by  many 
of  the  courts  of  this  country,  involving  stat- 
utes varying  more  or  less  in  the  details  and 
scope  of  the  regulation.  The  question  being 
new  in  this  court,  it  seems  advisable  to  re- 
view, as  briefly  as  possible,  the  more  impor- 
tant cases  on  the  subject 

A  case  frequently  cited  as  authority  on  the 
principles  involved  in  all  such  cases  is  that 
of  People  V.  GiUson,  109  N.  Y.  389,  17  N.  B. 
343,  4  Am.  St.  Rep.  465v  The  Kew  York 
statute  prohibited  the  giving  of  any  gift  or 
prize  in  connection  with  the  sale  of  any  ar- 
ticle of  food,  and  made  a  person  violating  it 
guilty  of  a  misdemeanor.  Gillson  was  ar- 
rested for  giving  away  a  cup  and  saucer  in 
connection  with  the  sale  of  two  pounds  of 
coffee,  and  the  court  held  that  the  statute 
violated  the  fourteenth  amendment  of  the 
federal  Constitution.  In  a  very  able  opin- 
ion. Judge  Peckham  defined  the  term  "lib- 
erty," as  used  in  the  Constitution,  and  the 
court  held  that  there  was  no  basis  for  legis- 
lative Interference,  for  the  reason  that  the 
act  of  giving  away  the  article  in  connection 
with  the  purchase  of  any  food  contained  none 
of  the  elements  of  chance  or  lottery,  did  not 
involve  the  question  of  public  health,  con- 
tained none  of  the  elements  of  fraud  or 
crime,  and  that  the  statute  was  an  unwar- 
ranted interference  with  the  natural  right 
of  the  defendant  to  attract  custom  in  the 
manner  stated.  This  case  was  made  the 
basis  of  People  ex  rel.  Madden  v.  Dycker,  72 
App.  Dlv.  308, 76  N.  Y.  Supp.  Ill,  wherein  the  . 
Supreme  Court  of  New  York  had  under  con- 
,slderation  a  trading  stamp  law  which  pro- 
hibited the  issuing  and  distribution  of  trad- 
ing stamps,  or  other  devices,  In  connection 
with  the  sale  of  goods  and  merchandise  to 
be  redeemed  by  a  third  party,  expressly  ex- 
empting manufacturers  and  merchants  from 
the  provisions  of  the  act,  and  permitting- 
them  to  issue  and  redeem  their  own  cou- 
pons and  tickets.  On  the  authority  of  Peo- 
ple V.   Glllson,  and  other  cases,  the  court 
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held  the  act  to  be  uncoDStltatlonal,  for  tbe 
reason  that  there  appeared  to  be  no  distinc- 
tion between  the  business  or  method  of  Issu- 
ing and  redeeming  snch  tickets  or  coupons 
by  a  manufacturer  or  merchant,  as  In  tbe 
OUlson  Ca«e,  and  the  method  of  Issuing  and 
redeeming  trading  stamps  by  a  third  party; 
that  is,  that  the  elements  of  lottery  and  pub- 
lic welfare  were  not  Involved  In  the  transac- 
tion, so  as  to  form  the  basis  of  legislative  in- 
terference. After  that  decision  the  Legisla- 
ture of  N'ew  York  amended  the  law,  making 
It  applicable  to  the  issue  and  redemption  of 
stamps  by  third  parties  only,  and  providing 
that  each  stamp  should  have  legibly  written 
upon  Its  face  the  redeemable  value  thereof 
In  money,  and  that  such  stamps  should  be 
redeemed  when  presented  In  a  quantity  ag- 
gregating In  money  value  not  less  than  five 
cents  each  lot,  and  that  upon  failure  to  re- 
deem tbe  par^  Issuing  such  stamps  should 
be  liable  for  tbe  face  value  thereof.  The 
court  bdd  the  law  unconstitutional  upon  the 
authority  of  tbe  Gillson  Case,  and  declared 
that  no  moral  or  lottery  question  was  in- 
volved, and  also  held  that  the  law  was  In- 
valid, because  the  business  of  dealing  In 
trading  stamps  was  reserved  for  merchants 
and  manufacturers,  which  created  a  prefer- 
ential class.  In  this  respect  tbe  court  said: 
"The  vice,  it  seems,  is  not  in  allowing  one  to 
buy  by  promise  of  a  gift,  but  in  permitting 
tbe  promise  to  be  fulfilled  by  another  than 
the  seller.  It  Is  a  narrow  ledge  for  the  dis- 
tinction to  rest  upon,  when  in  one  Instance 
the  transaction  is  subject  to  legislative  con- 
trol to  the  extent  of  confiscation,  and  in  the 
other  It  goes  without  let  or  hindrance. 

Another  leading  case  on  the  subject  is  that 
of  State  V.  Dalton,  22  R.  I.  77,  46  Atl.  234, 
48  L.  R.  A.  775,  84  Am.  St.  Rep.  818,  decided 
In  1900.  The  act  of  the  Legl!<1ature  prohibit- 
ed the  issuing  and  redemption  by  a  third 
party  of  coupons,  or  stamps,  in  redemption 
of  articles  issued  by  a  merchant  connected 
with  the  sale  of  merchandise,  and  a  mer- 
chant was  arrested  for  dealing  with  a  trad- 
ing stamp  company.  The  company  Involved 
in  that  case  was  respondent,  and  the  con- 
tract was  similar  to  the  one  Involved  in  the 
case  now  under  consideration.  The  .court 
upheld  the  contention  that  tbe  law  deprived 
the  merchant  of  bis  liberty  and  property 
without  due  process  of  law,  and  that  tbe 
prohibited  act  did  not  in  any  manner  con- 
cern the  public  health,  public  safety,  or  wel- 
fare, and  did  not  contain  any  of  tbe  ele- 
ments of  lottery  or  chance.  The  court  re- 
marked that  the  scheme  was  simply  one  of  a 
variety  of  devices  resorted  to  by  tradespeo- 
ple in  these  days  of  sharp  competition  to 
promote  the  sale  of  their  goods.  Notwith- 
standing Its  decision,  however,  the  court 
took  occa8i<»i  to  define  its  position  on  the 
trading  stamp  business  in  the  following  lan- 
guage: "In  order  that  we  may  not  be  mis- 
understood in  the  position  whlcb  we  fed 
compiled  to  take  regarding  the  case  before 


OB,  we  deem  it  proper  to  say  that  we  do  not 
approve  of  the  trading  stamp  business,  as 
some  of  the  cases  above  referred  to  inform 
us  it  is  conducted,  although  there  is  no  evi- 
dence before  us  concerning  it,  nor  do  we  de- 
cide that  it  was  not  competent  for  the  ent- 
eral Assembly  to  prohibit  it  What  we  do 
decide  is  that  the  statute  in  question  is  so 
broad  as  to  interfere  with  the  right  of  an 
individual  to  deal  with  his  own  property  In 
his  own  way ;  that  is  to  say,  to  make  sucb 
contracts  regarding  the  sale  and  dispositiou 
thereof  as  he  shall  see  fit,  so  long  as  he  ob- 
serves the  rule  that  each  one  shall  so  nse 
and  enjoy  his  own  property  as  not  to  injure 
that  of  another  person,  and  also  the  further 
rule  that  his  use  of  it  shall  not  be  injurious 
to  the  community."  The  court  thus  intimat- 
ed that  It  would  be  within  the  power  of  the 
Legislature  to  regulate,  or  prohibit  entirely, 
the  trading  stamp  business,  but  left  us  in 
the  dark  as  to  what  It  considered  such  abus- 
es as  would  Justify  the  Legislature  to  inter- 
fere, within  the  doctrine  of  tbe  police  power. 
There  are  other  decisions  to  tbe  same  effect 
under  similar  statutes,  among  which  may  be 
mentioned  State  v.  Dodge,  76  Vt  197,  56  Atl. 
983, 

Another  case  often  referred  to  Is  Tonng  v. 
Commonwealth,  101  Va.  863,  45  S.  E.  327, 
decided  in  1903.  The  respondent  was  the 
trading  stamp  company  in  jthat  case,  and  the 
contract  was  similar.  As  In  New  York,  the 
law  was  directed  to  the  issuing  and  redeem- 
ing of  trading  stamps  by  third  parties,  and 
expressly  exempted  merchants  and  manufac- 
turers from  its  operation.  The  court  review- 
ed many  of  the  authorities,  including  People 
V.  OUlson  and  State  v.  Dalton,  and  reached 
the  conclusion  that  the  transaction  was  free 
from  any  element  of  gambling  or  lottery,  did 
not  affect  the  public  welfare,  safety,  health, 
or  morals,  and  that  there  was  no  foundation 
for  legislative  interference  under  the  doc- 
trine of  police  power.  There  is  another  line 
of  cases,  notably  that  of  State  v.  Shugart,  • 
138  Ala.  86,  35  South.  28,  100  Am.  St.  Rep. 
17,  where  the  statute  simply  prohibited  lot- 
tery or  gaming  devices,  and  made  no  refer- 
ence to  the  trading  stamp  business.  Under 
such  statutes  It  has  universally  been  held 
that  the  scheme  of  issuing  and  redeeming 
trading  stamps  was  not  a  lottery  or  gambling 
device;  hence  those  decisions  hare  no  par- 
ticular value  here. 

The  Supreme  Court  of  California  In  1906 
had  the  subject  under  consideration  in  Ex 
parte  Drexler,  147  Cal.  763,  82  Paa  429,  2 
L.  R.  A.  (N.  S.)  588.  There  the  statute  was 
sweeping,  and  prohibited  the  issuing  and  re- 
demption of  trading  stamps,  not  only  by  oth- 
er parties,  but  also  by  merctiants  themselves. 
The  act  was  held  unconstitutional  in  all  re- 
spects. The  court  adopted  the  reasoning  of 
Pe<9le  T.  OUlson  and  the  other  New  York 
cases  above  cited.  State  v.  Dalton,  State  v. 
Shugart,  Yonng  v.  Commonwealth,  supra,  and 
others,  and  referred  to  Lansburgli  t.  District 
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of  ColomMa,  11  App.  Cas.  (D.  O.)  612,  Homes 
r.  City  of  Ft.  Smith  (C.  C.)  93  Fed.  857,  and 
State  ▼.  Hawkins,  96  Md.  146,  51  Atl.  850, 
93  Am.  St  Rep.  328,  as  follows:  "With  re- 
spect to  these  cases,  we  do  not  deem  It  nec- 
essiuy  to  consider  the  suggestion  of  petltlMi- 
era  that  they  are  distinguishable  from  the 
mass  of  cases  above  dted.  Whatever  they 
may  hold,  they  are  not  of  sufficient  conse- 
qaence  to  raffle  the  great  current  of  anthorl- 
ty  which  runs  the  other  way." 

The  Massachusetts  Supreme  Oourt  decided, 
in  Ck>mmouwealth  v.  Emerson,  165  'Mass.  146, 
42  Jf.    E.   559,   that  an   act  preventing  the 
sale  or  exchange  of  property  under  the  in- 
dacement  that  a  gift,  or  prize,  was  to  be  part 
of  the  transaction,  had  no  application,  and 
did  not  forbid  a  sale  of  two  things  at  once 
by  a  merchant,  even  if  one  of  them  was  the 
principal  object  of  desire,  and  the  other  an 
additional  Inducement  which  turns  the  scale. 
After  that  decision  was  rendered,  the  Legis- 
lature amended  the  act  to  provide  that  no 
person  should  sell,  exchange,  or  dispose  of 
any  property,  or  offer,  or  attempt  to  do  80, 
upon  any  representation,  advertisement,  no- 
tice, or  inducement  concerning  any  other  prop- 
erty than  that  which  was  specifically  stated 
to  be  the  subject  of  the  sale  or  exchange.    In 
Commonwealth  v.  Sisson,  178  Mass.  578,  60 
^'.  E.  386  (1901).  the  same  court  held  that  the 
delivery  of  trading  stamps  with  articles  sold 
for  cash,  redeemable  at  the  store  of  an  in- 
dependent corporation,  issuing  the  stamps, 
was  not  a  violation  of  the  act,  for  the  reason 
that  it  did  not  contain  any  of  the  elements 
of  gambling  or  lottery.    In  O'Keefee  v.  City 
of  Somerville,  190  Mass.  110,  76  N.  B.  457, 
112  Am.  St.  Rep.  316,  it  was  held  that  an  act 
was  nncoDStitutional  whjcb  attempted  to  Im- 
pose an  excise  tax  on  the  business  of  selling 
or  giving  trading  stamps,  or  similar  devices, 
by  a  merchant,  in  connection  with  the  sale 
of  articles. 

The  leading  case  which  presents  a  different 
view  of  the  subject  is  Lansburgh  v.  District 
of  Columbia,  11  App.  Cas.  D.  C.  512,  decided 
in  1897.  The  act  of  Congress,  was  a  sweep- 
ing prohibition  against  the  issuing  of  any 
ticket,  stamp,  or  coupon,  by  a  vendor,  or  by 
any  other  person  or  party  under  contract  with 
the  vendor,  redeemable  in  any  merchandise 
which  was  not  Identified  or  selected  by  the 
purchaser  at  Or  prior  to  the  time  of  the  pur- 
chase. The  court  stated  its  position  as  fol- 
lows: "Without  the  necessity  of  declaring 
that  the  acts  provided  in  this  case  constitute 
the  conduct  of  a  lottery  or  gift  enterprise,  as 
those  words  are  commonly  understood,  or 
even  of  finding  that  the  element  of  chance 
operates  Intentionally  and  distinctively  in  the 
scheme  of  the  trading  stamp  company,  we 
think,  nevertheless,  that  they  come  within 
the  prohibition  of  the  statute  which,  as  be- 
fore said,  furnishes  Its  own  definition  of  gift 
enterprise."  This  decision  Is  based  on  the 
fact  that  trading  stamp  companies  are  not 
dealers  or  ordinary  merchants  engaged  In  the 


legitimate  attempt  to  obtain  purchasers  for 
their  goods  by  offering  fair  and  lawful  in- 
ducements to  encourage  trade,  bnt  are  organ- 
ized for  the  purpose  of  intervening  between 
the  merchant  and  his  customers,  and  the  posi- 
tion they  occupy  enables  them  to  force  their 
stamps  on  unwilling  merchants  by  use  of  the 
argument  that  they  thereby  secure  an  advan- 
tage over  other  merchants  who  are  not  taken 
into  the  scheme.  The  court  also  expressed 
the  opinion  that  the  premiums  were  grossly 
overvalued,  and  that  the  corporation  main- 
tained itself  upon  the  vast  difference  between 
the  cost  of  carrying  on  the  business  and  the 
amount  received  by  the  merchant  Or,  if 
there  was  any  substantial  value  in  the  pre- 
miums, as  compared  with  the  amount'  of  the 
tickets  for  redemption,  then  the  profit,  or 
part,  at  least,  was  secured  by  reason  of  the 
fact  that  many  of  the  merchant's  customers 
failed  to  redeem  their  tickets,  or  stamps,  he- 
cause  unable  to  complete  the  book.  The  court 
took  occasion  to  express  In  vigorous  language 
that  the  whole  scheme  was  a  canning  device, 
created  for  the  purpose  of  taking  advantage 
of  the  weakness  of  human  nature. 

The  federal  Circuit  Court  for  the  Western 
District  of  Arkansas  In  the  case  of  Humes 
V.  City  of  Ft  Smith,  93  Fed.  857,  sustained 
an  act  of  the  Arkansas  Legislature  regulating 
gift  enterprises  by  lmi>08ing  a  license  tax  not 
exceeding  $1,000  per  year  upon  any  person, 
firm,'>  or  corporation  engaged  In  such  enter- 
prise. The  act  defined  gift  enterprises  to  in- 
clude premium  stamps,  trading  stamps,  and 
similar  schemes  and  devices,  by  meaos  of 
which  merchants,  manufacturers,  and  other 
persons  engaged  in  lawful  callings  are  adver- 
tised, exploited,  and  patronized  to  the  exclu- 
sion of  others  on  like  terms.  The  court  fol- 
lowed the  Lansburgh  Case,  and  held  that  the 
Issuing  of  stamps  for  the  purpose  of  redemp- 
tion In  merchandise  might  fairly  be  deemed 
against  public  policy,  detrimental  to  the  pub- 
lic welfare,  and  under  the  police  power  the 
Legislature  might  exercise  Its  discretion  in 
regulating  or  prohibiting  it 

The  Supreme  Court  of  Washington  In  Fleet- 
wood V.  Read,  21  Wash.  647,  58  Pac.  605,  47 
L.  R.  A.  205,  decided  in  1899,  upheld  an  ordi- 
nance of  the  city  of  Tacoma  which  Imposed 
a  license  tax  upon  all  business  houses  which 
employed  trading  stamps  for  the  sale  of  goods 
under  a  statute  which  authorized  cities  of  the 
first  class  to  grant  licenses  for  any  lawful 
purposes.  In  a  later  case,  however  (Leonard 
V.  Basslndale,  66  Wash.  801,  89  Pac.  879,  65 
Cent.  Law  J.  303),  decided  in  1907,  the  court 
declared  an  act  passed  in  1905  unconstitu- 
tional which  made  it  a  misdemeanor  to  issue 
and  redeem  trading  stamps  in  connection 
with  mercantile  transactions.  In  the  opinion 
the  court  state  that  the  cases  of  Lansburgh 
V.  District  of  Columbia  and  Humes  v.  City 
of  Ft  Smith  did  not  seem  to  have  been  able 
to  withstand  the  overwhelming  trend  of  opin- 
ion to  the  opposite  view,  and  that  the  court 
felt  impelled  to  follow  the  great  weight  of  au- 
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thority,  and  held  the  statute  was  in  Tlolation 
of  the  state  Ck>nstitution,  which  provided  that 
no  person  should  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 

In  1881  the  statute  of  Maryland  contained 
a  sweeping  prohibition  against  the  use  of 
any  form  of  gift  enterprise  as  an  Inducement 
for  the  sale  of  all  kinds  of  merchandise,  and 
the  Supreme  Court  of  that  state  held,  In 
Long  V.  States  74  Md.  565,  22  AtL  4,  12  L.  R. 
A.  425,  28  Am.  St  Rep.  268,  that  the  statute 
was  invalid  in  so  far  as  it  related  to  gift  en- 
terprises not  Involving  any  element  of  chance. 
The  statute  Was  then  amended  so  as  to  pro- 
hibit the  issuing  of  stamps,  tickets,  etc.,  in 
connection  with  the  sale  of  merchandise,  the 
same  to  be  redeemed  by  some  person  or  as- 
sociation of  persons  other  than  those  making 
the  sale,  the  holder  receiving  in  exchange 
therefor  any  gift,  prize,  or  gratuity,  or  any- 
thing uncertain,  undetermined,  or  unknown 
to  the  purchaser  of  the  goods  at  the  time  of 
the  purchase  thereof.  This  statute  came  be- 
fore the  Supreme  Court  for  consideration  in 
the  case  of  State  v.  Hawkins,  95  Md.  133,  51 
Atl.  850,  93  Am.  St.  Rep.  328^  and  it  was  up- 
held as  a  constitutional  exercise  of  the  police 
power.  The  court  held,  however,  that  the 
fact  that  the  stamps  -were  redeemed  by  an- 
other party  than  the  merchant,  or  that  they 
were  to  be  redeemed  at  a  place  other  than 
where  the  sale  was  made,  did  not  Introduce 
any  element  of  chance. 

From  this  review  of  the  cases  we  think  It 
manifest  that  the  apparent  differences  in 
Judicial  expression  may  be  generally  account- 
ed for  by  the  differences  in  the  statutory  pro- 
visions under  consideration.  In  some  states 
the  statute  prohibited  the  Issuing  of  stamps 
or  tokens  which  enabled  either  the  merchant, 
or  a  third  party,  to  redeem  the  same  In  mer- 
chandise. In  other  states  the  legislation  was 
directed  merely  to  the  issning  and  redemp- 
tion of  snch  stamps  or  coupons  by  third  par- 
ties, making  no  attempt  to  regulate  the  busi- 
ness as  conducted  by  merchants.  In  yet  oth- 
er states  the  statute  Involved  was  a  gener- 
al prohibition  against  engaging  in  lottery, 
chance  or  gaming  operations. 

Although  there  Is  some  conflict  in  the  de- 
cisions, a  few  principles  are  rteognlzed  as 
the  settled  law  upon  this  subject.  It  is  be- 
yond the  province  of  the  Legislature  to  pro- 
hibit a  merchant  from  issuing  coupons,  tick- 
ets, stamps,  or  tokens  representing  a  certain 
value,  which  entitle  the  holder  to  a  redemp- 
tion of  the  same  in  merchandise.  In  pursu- 
ance of  this  scheme  of  advertising  to  excite 
the  interest  of  bis  customers,  the  merchant 
Is  not  required  to  redeem  these  tickets  or 
coupons  singly.  They  may  be  issued  In  any 
amount,  and  redemption  may  be  made  to  de- 
pend upon  their  being  presented  collectively. 
No  feature  of  lottery  is  involved  from  the 
fact  that  the  articles  were  not  exposed  and 
examined  by  the  purchaser  at  the  time  the 
coupons  were  issued  to  him.    There  Is  no 


tangible  difference  between  the  selection  of 
an  article  at  the  time  of  receiving  the  cou- 
pons and  the  selection  thereof  at  a  subse- 
quent time,  when  coupons  representing  a  cer- 
tain sum  shall  have  been  collected.  There  is 
no  distinction  between  making  the  selection 
of  a  premium  from  merchandise  on  exhibition 
at  the  store,  or  from  a  catalogue  furnished 
by  the  merchant.  The  fact  that  the  particn- 
lar  article  desired  by  the  purchaser  is  not 
described  in  the  coupon  or  ticket  does  not  In- 
vest the  transaction  with  the  element  of 
chance,  uncertaidty,  or  hazard.  These  and 
similar  methods  of  advertising  by  merchants 
have  been  followed  so  long,  and  have  become 
so  thoroughly  recognized  as  the  legritlmate 
exercise  of  personal  rights  and  privileges 
under  the  Constitution,  that  they  are  no  lon- 
ger the  subject  of  legislation. 

If  we  shall  find  that  there  are  no  different 
elements  of  chance  and  uncertainty,  or  no 
greater  tendency  to  fraud  as  the  business  of 
Issuing  and  redeeming  stamps  Is  conducted 
by  respondent,  than  attends  their  issue  and 
redemption  by  the  merchant  making  sales  of 
merchandise,  then  we  know  of  no  legal 
ground  for  sustaining  the  writ.  The  main 
differences  in  the  method  of  transacting  the 
business  are  as  follows:  A  variety  of  mer- 
chandise is  kept  on  exhibit  at  the  company's 
store  in  the  village  or  city  where  the  mer- 
chant does  business,  and  the  customer  may 
make  a  selection  from  such  articles  as  are 
designated  for  the  redemption  of  one  or  more 
stamp  books,  as  the  case  may  be.  The  cus- 
tomer may  not  know,  at  the  time  he  receives 
the  stamps  from  the  merchant,  what  particu- 
lar article  he  will  select;  but  he  has  the  op- 
portunity to  examine  the  stock  at  the  com- 
pany's store,  and  may  make  his  collection 
of  stamps  with  reference  to  some  particular 
article. 

We  recognize  the  fact  that  legislative  reg- 
ulation Is  not  necessarily  dependent  upon 
whether  the  business,  as  conducted  by  re- 
spondent, affects  the  public  health,  or  is  at- 
tended with  the  features  of  a  lottery.  It  has 
long  been  settled  that  any  business,  although 
legitimate  In  <ltself,  is  subject  to  regulation 
by  the  police  power,  whenever  so  conducted 
that  it  may  fairly  be  said  that  It  affects  the 
public  interest  or  welfare.  Public  Interest 
may  be  affected  when  a  business  is  conduct- 
ed on  such  a  scale  and  under  such  condltlon» 
as  to  lead  to  an  abuse  of  the  confidence  of 
those  who  have  occasion  to  transact  business 
In  that  line.  The  rates  of  interest,  insurance 
business,  the  regulation  of  grain  elevators  and 
warehouses,  hawking  and  peddling,  bakeries, 
butcher  shops,  etc.,  have  been  recognized  as 
proper  subjects  for  police  regulation,  not  be- 
cause of  anything  naturally  wrong  In  these 
vocations,  but  because,  from  the  character 
of  the  business,  opportunities  are  present  for 
deception  on  account  of  the  difficulty  the  cus- 
tomer has  to  obtain  knowledge  of  the  charac- 
ter of  the  contract  or  the  merchandise.     Bo- 
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with  reference  to  certain  lines  connected 
with  the  handling  of  agricultural  products. 
Where  the  producer  Is  located  at  a  distance 
from  the  commisalon  house,  the  law  may 
properly  regulate  the  conditions  upon  which 
commission  and  brokerage  houses  shall  do 
business  with  the  public.  This  is  Illustrated 
by  the  cases  of  State  v.  Wagener,  77  Minn. 
483,  80  N.  W.  633,  778,  1134,  4«  L.  R.  A.  442, 
77  Ann.  St.  Rep.  681,  and  BJiozvUle  Iron  Com- 
pany ▼.  Harbison,  183  U.  S.  13,  22  Sup.  Ct. 
I,  46  Lfc  Ed.  55.  In  the  latter  case  an  act  of 
the  Li^islature  of  Tennessee  was  upheld 
which  required  the  redemption  In  cash  of 
store  orders  or  other  evidences  of  Indebted- 
ness Issued  to  employes  In  payment  of  wages. 
If,  In  dealing  with  the  merchant  and  his 
customers  there  Is  an  opportunity  to  tal:e 
advantage  of  them  by  a  persistent  system  of 
attractive  advatlslng  and  other  Inducements, 
then  reasonable  safeguards  and  limitations 
may  be  provided  to  prevent  such  abuses. 
But  the  difficulty  with  the  present  law  is 
that  It  Is  not  designed  to  regulate  a  legitimate 
business.  It  condemns  the  business  conduct- 
ed by  respondents  as  Illegitimate,  because 
the  public  Is  Induced  to  engage  In  lottery 
transactions,  and  places  such  restrictions 
about  the  Issue  and  redemption  of  stamps  as 
to  malce  that  business  Impossible.  In  State 
V.  Hawkins,  supra,  the  Maryland  statute  was 
held  valid  In  so  far  as  it  was  directed  to  pre- 
vent the  holder  of  stamps  from  receiving  in 
exchange  therefor  anything  uncertain,  unde- 
termined, or  unknown  to  the  purchaser  of  the 
iEoods  at  the  time  of  the  purchase.  But  this 
law  does  not  stop  at  that  point  It  requires 
that  each  stamp  or  ticket  shall  have  describ- 
ed thereon  the  character  and  value  of  the 
gift  which  redeems  it,  or  that  such  fact  shall 
be  made  known  to  the  customer  at  the  time 
of  the  purchase.  Each  separate  stamp  must 
be  treated  independently,  and  redemption  col- 
lectively Is  prohibited.  It  is  apparent  that  It 
would  not  be  practicable  to  redeem  stamps  of 
the  value  of  one  mill,  or  one  cent,  nor  to 
print  on  each  stamp  the  character  of  the  ar- 
ticle offered  for  its  redemption.  To  make  such 
a  provision  practicable  would  require  each 
stamp  to  be  Issued  In  denominations  to  cor- 
respond with  each  purchase.  Most  cash  pur- 
chases are  In  small  amounts,  and  the  restric- 
tions Imposed  by  chapter  142  necessarily  lim- 
it the  articles  offered  for  redemption  to  those 
of  practically  no  value. 

Our  attention  is  called  to  the  language  of 
the  court  In  the  Lansburgh  Case,  by  which 
the  business  of  issuing  and  redeeming  trad- 
ing stamps  Is  condemned  as  a  cunning  device 
which  confers  'no  benefit  on  anybody,  and 
that  merchants  are  persuaded  to  Invest  in 
(tamps,  partly  in  the  hope  of  obtaining  the 
cnstomers  of  other  merchants,  and  partly 
Ufongta  fear  of  losing  their  own.  We  asstmie 
that  the  court  was  referring  to  the  practice 
of  gelling  the  stamps  to  one  merchant  only 
In  the  same  line  of  business,  thus  attempting 
to  give  him  an  advantage  over  his  competi- 


tors. Why  this  exclusive  right  to  deal  in 
stamps  by  the  merchant  ^who  enters  Into  a 
contract  with  the  company  should  be  consid- 
ered as  detrimental  to  hU  or  to  the  public  in- 
terest we  are  unable  to  understand,  tmless 
the  practice  Is  attended  with  some  tendency 
to  deceive.  Many  merchants  prefer  to  con- 
duct such  schemes  of  advertising  -by  issuing 
and  redeeming  their  own  coupons.  Others 
prefer  to  place  the  entire  matter  in  the  handn 
of  a  third  party,  and  be  relieved  of  the  trouble 
and  responsibility.  But  so  far  as  the  petition 
Informs  us  the  merchants  in  this  state  have 
not  been  induced  to  enter  into  the  contracts 
by  reason  of  deceptive  representations.  Such 
contracts  are  made  for  the  period  of  one  year, 
and  there  is  no  compulsion  about  renewing 
them.  The  stamps  cost  the  merchants  at  the 
rate  of  half  a  cent  each,  or  6  cents  for  ten 
stamps.  He  gives  his  cash  customers,  if  they 
call  for  them,  ten  stamps  for  every  dollnr's 
worth  of  merchandise  purchased.  The  effect 
is 'that  the  merchant  receives  95  cents  for 
every  dollar's  worth  of  goods  sold  for  cash. 
The  object,  no  doubt,  is  to  secure  additional 
customers,  if  possible,  and  build  up  his  trade, 
and  to  induce  payment  In  cash  for  the  pur- 
pose of  getting  the  money  to  use.  Merchants 
wlio  enter  into  contracts  with  respondent 
company  agree  to  make  this  discount,  and 
presumably  they  so  obligate  themselves  be- 
cause they  consider  it  a  paying  investment. 

The  profit  In  respondent's  business  is  the 
difference  between  the  amount  received  from 
the  merchant  for  the  stamps  and  the  cost  of 
the  articles  offered  in  redemption,  less  the 
cost  of  running  the  business.  The  profits  may 
be  large;  but  that  alone  does  not  furnish 
ground  for  the  prohibition  of  the  business. 
No  doubt  some  stamps  are  lost,  some  books 
are  not  filled  out,  and  hence  never  presented 
for  redemption.  To  that  extent  the  company 
is  the  gainer.  The  same  advantage  exists 
when  the  scheme  is  conducted  by  the  mer- 
chant; but,  even  If  there  is  a  distinction  In 
this  feature  between  the  merchant  and  the 
company.  It  has  not  been  made  to  appear 
from  the  petition  that  the  collectors  of  stamps 
pay  any  additional  value  for  them.  They  are 
at  liberty  to  take  them,  if  they  so  desire;  but 
we  discover  no  element  of  deception  or  com- 
pulsion. Without  deciding  that  a  business 
of  this  character  may  not  be  conducted  in 
such  manner  and  on  such  a  scale  as  to  make 
it  subject  to  regulation  or  prohibition,  be- 
cause of  this  so-called  tontine  feature  of  un- 
certainty of  redemption  of  stamps,  we  find  no 
basis  for  the  application  of  this  principle  In 
the  present  case. 

Our  conclusion  Is  that.  In  so  far  as  chapter 
142,  Tjaws  1909,  prohibits  companies  or  par- 
ties from  issuing  and  redeeming  trading 
stamps  under  contracts  which  in  practice  de- 
pend on  chance,  uncertainty,  or  contingency, 
the  law  Is  a  proper  exercise  of  the  police  pow- 
er ;  that  the  business  of  issuing  and  redeem- 
ing trading  stamps,  as  conducted  by  respond- 
ents, is  not  attended  with  such  elements  of 
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chance,  uncertainty,  and  contingency  as  to 
come  wltMn  that  provision  of  the  act;  tiiat 
the  prorlsionB  requiring  each  stamp  to  be 
valued  and  redeemed  independently  of  other 
stamps,  and  to  have  printed  thereon  its  value 
and  character  of  the  article  offered  for  re- 
demption, constitute  unnecessary  restrictions 
amounting  to  practical  prohibition  of  the 
business  as  conducted  by  respondents,  and  ere 
not  a  proper  exercise  of  the  police  power  of 
regulation. 
Writ  discharged. 

O'BRIEN,  J.,  took  no  part 

JAOOARD,  J.  I  respectfully  dissent  The 
presumption  in  favor  of  the  constitutionality 
of  legislative  action  is  strong.  A  statute 
should  not  be  avoided,  unless  clearly  neces- 
sary. The  authorities  do  not  impress  me  as 
compelling  the  decision  that  the  law  here  in 
issue  is  unconstitutional,  although  not  all  of 
them  can  be  so  substantially  distinguished  aa 
to  show  that  they  do  not  hold  it  Invalid. 

Moreover,  I  am  unable  to  perceive  why  the 
statute  should  not  be  upheld,  because  It  ex- 
cludes an  Illegitimate  business.  In  effect  It 
regards  the  defendant  as  a  commercial  para- 
site and  prohibits  existence.  The  facts  Justi- 
fy that  definition  and  prohibition. 


STATE  V.  CREAMERY  PACKAGE  MFG. 

CO.  et  al.t 

(Supreme  Court  of  Minnesota.    April  22,  1910.) 

(Bvllaliut  hv  the  Court.) 

1.  MoHOPOLiES  (I  20*)— Combination  or  Cob- 

POBATIONS— POOrjNO  OF   INTERESTS. 

An  agreement  between  several  corpora- 
tions, competitors  in  business,  and  the  stock- 
holders of  each,  providing  for  the  transfer  to 
one  of  said  corporations  of  all  the  property  of 
the  others,  in  return  for  which  the  corporation 
taking  title  agrees  to  issue  to  each  stockholder 
an  amount  of  its  capital  stock  in  proportion  to 
his  interest,  and  containing  agreements  as  to 
the  future  selection  of  directors  and  distribu- 
tion of  dividends,  is  a  pooling  or  combination  of 
interests,  and  only  a  nominal  purchase  and  sale 
of  the  properties. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  i  20.*] 

2.  Monopolies  (f  20*)— Combination  in  Re- 
straint OF  Trade. 

The  fact  that  the  corporation  taking  title 
snbsequently  carried  on  the  bnsiness  in  the 
names  of  the  old  concerns,  and  placed  travel- 
ing agents  in  the  field  who  pretended  to  com- 
pete with  each  other,  but  in  fact  secretly  agreed 
upon  prices,  is  evidence  of  the  intent  of  the 
parties  to  the  agreement  to  form  a  combination 
In  restraint  of  trade. 

[ISd.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  {  20.*) 

3.  Monopolies  (|  12*)— (Tohbination  in  Re- 
straint OF  Trade. 

When  the  unlawful  intent  is  established, 
the  character  and  extent  of  the  former  competi- 
tion  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  i  12.*]  *^  ^ 


4.  CoBPOKAnoirs  (f  038*)— FounQir  Gobpoba- 
TiONS  —  License  Subject  to  Bxebcibe  of 
Police  Poweb. 

A   foreign   corporation   accepts   its   license 

admitting  it  to  this  state  subject  to  the  proper 

exercise  oy  the  state  of  the  police  power. 
[Ed.  Note.— For  other  cases,  see  Corporations, 

Cent  Dig.  S  2529;   Dec.  Dig.  i  638. •] 

6.  COBPOBATIONB  (!  651*)— FOREION  COBPOBA- 

tions— FoBFErruBE  OF  License— ViOLATiow 
OF  liAW  Subsequentlt  Enacted. 

If  such  corporation  violates  a  valid  law 
of  the  state  enacted  after  its  admission,  the  li- 
cense so  issued  may  be  adjudged  forfeited. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  If  25T4,  2575 ;    Dec.  Dig.  |  651.*] 

6.  Monopolies  (S  20*)— Combination  in  Re- 
straint or  Tbadb. 

The  continuance  and  maintenance  by  « 
corporation  of  the  combination  is  a  present  vio- 
lation of  section  5168,  Rev.  Laws  1905. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  i  20.*] 

7   Qu«RE— BbCTENT  op  Patentee's  Right  to 

MONOPOLT. 

Tlie  patentee  of  an  article  of  commerce 
receives  from  the  federal  government  a  grant  of 
an  absolute  monopoly  in  the  article  patented. 
Quaere,  whether  such  grant  confers  upon  the 
patentee  the  right  to  extend  the  monopoly  by 
combining  with  other  patentees  in  violation  of 
the  statute  of  a  state  designed  to  prevent  com- 
binations in  restraint  of  trade. 

8.  Monopolies  (f  17*>— Restbaint  or  TBAf»B 
—  Combination  to  Sell  Patented  and 
Nonpatbnteo  Articles. 

The  fact  that  the  principal  inducement  for 
the  combination  was  to  secure  a  monopoly  la 
the  sale  of  patented  articles  does  not,  if  the 
combination  includes  the  merchandising  of  ar- 
ticles not  patented,  prevent  the  enforcement  of 
its  law  by   the  state. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  I  17.*] 

9.  Finding  Sitppobted  bt  Evidence. 

Evidence  considered,  and  held  to  sustain  a 
finding  that  appellant  be  adjudged  to  have  for- 
feited its  license  admitting  it  to  the  state. 

Appeal  from  District  Court,  Steele  C!oun- 
ty;  Thomas  S.  Ruckbam,  Judge. 

Action  by  the  State  against  the  Creamery 
Package  Manufacturing  Company  and  oth- 
ers. Judgment  for  the  State  against  the 
mentioned  defendant  which  appeals  from  an 
order  denying  a  new  trial.    Afllrmed. 

Cohen,  Atwater  &  Shaw,  for  appellant 
George  T.  Simpson,  Atty.  Geu.,  C.  Loula 
Weeks,  Asst  Atty.  Gen.,  Leach  ft  Relgard, 
and  William  F.  Sawyer,  for  the  State. 

O'BRIEN,  J.  This  action  was  brought  un- 
der sections  5168  and  5169,  Rev.  Laws  1905, 
for  judgment  forfeiting  the  charter  of  the 
Owatonna  Manufacturing  Company,  a  do- 
mestic corporation,  and  prohibiting  the  fur- 
ther transaction  of  business  In  the  state  of 
Minnesota  by  the  Creamery  Package  Manu- 
facturing Company,  a  corporation  of  the 
state  of  Illinois.  The  trial  court  found  that 
the  Owatonna  Company  had  not  violated  any 
law,  and  directed  judgment  in  Its  favor,  but 
found  that  the  Creamery  Company  had  "en- 
tered Into  a  pool  and  combination   In  i«> 


*For  otber  cases  sea  uune  tople  and  sMtlon  NOHBER  In  Dee.  ft  Am.  Digs.  1907  to  dato,  ft  R«port«r  IndUM 
tFor  opinion   on   spplicatlon   tor  rebearlng.  see  12(  N.  W.  tS. 
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Btralnt  of  trade,"  and  therelqr  "bas  forfeited 
Its  license  to  transact  buaiuess  lu  tliia  state. ' 
This  appeal  from  an  order  denying  a  new 
trial  iB  t&ltea  by  the  Creamery  Company 
alone.  The  findings  as  to  the  appellant  may 
be  snmmarlzed  as  follows : 

On  September  12,  1899,  appellant  com- 
plied with  the  laws  of  Minnesota  relating  to 
foreign  corporations,  and  ever  since  has  been 
licensed  to  transact  business  in  this  state. 
Prior  to  February  24,  1898,  the  appellant, 
F.  B.  Fargo  &  Co.,  of  Minnesota,  and  F.  B. 
Fargo  A  Co.,  of  Wisconsin,  Cornish,  Curtis  & 
Greene  Manufacturing  Company,  of  Wiscon- 
sin, Cornish,  Curtis  ft  Greene  Company,  of 
Minnesota,  and  A.  B.  Barber  &  Co.,  of  Illi- 
nois, were  severally  engaged  In  manufactur- 
ing or  selling  in  Minnesota  churns  and  but- 
ter-making machines  and  creamery  supplies, 
a  large  and  growing  business,  especially  "in 
the  sale  of  combined  chums  and  butter  work- 
ers, which  had  come  to  be  a  necessary  part 
of  any  complete  butter-making  establish- 
ment, and  that  during  all  said  time  there 
were  for  sale  upon  the  market  several  com- 
bined chums  and  butter  workers  covered  and 
protected  by  letters  patent."  There  was 
strong  competition  between  the  firms  men- 
tioned and  others  iu  the  sale  of  those  ma- 
c-bines and  supplies,  and  the  concerns  nam- 
ed were  accustomed  to  bid  for  the  construc- 
tion complete  of  entire  plants,  and  "it  was 
necessary  for  the  successful  prosecution  of 
its  business  that  any  firm  or  cori>oratlon  so 
bidding  should  be  able  to  supply  the  patent- 
ed articles  used." 

On  February  24,  1808,  the  appellant  Enter- 
ed into  a  combination  with  the  companies 
named  and  C.  E.  HUl  &  Co.,  whereby  the  ap- 
pellant consolidated  with  itself  such  other 
firms  and  corporations  by  a  nominal  pur- 
chase of  all  their  property.  After  this,  and 
in  the  spring  of  1898,  appellant  bought  out 
J.  A.  Cnshman  Company,  of  Iowa,  and  in 
1905  it  purchased  the  E.  W.  Ward  Company, 
of  Minnesota,  and  purchased  in  the  same 
year  the  Freemont  Butter  Tub  Company,  of 
Illinois,  and  in  1906  purchased  the  stock  of 
the  Stoddard  Manufacturing  Company,  of 
Vermont,  and  also,  at  a  time  not  disclosed, 
a  portion  of  the  btisiness  of  a  corporation 
known  as  Sturgis,  Cornish  &  Burn  vjompany, 
and  an  Iowa  concern  known  as  Cook  ft  Reid. 
The  object  was  "to  eliminate  comiietitlon  in 
the  manufacture  and  sale  of  the  articles 
dealt  in  by  said  various  firms  and  corpora- 
tions and  to  secure  the  control  of  the  manu- 
facture and  sale  of  butter-making  machines 
and  creamery  supplies  in  the  state  of  Minne- 
sota and  adjoining  states,  and  fix  the  prices 
of  the  same,  and  to  enable  the  Creamery 
Package  Manufacturing  Company  to  estab- 
lish such  prices  in  excess  of  those  previously 
paid,  and  to  secure  to  said  corporation  a 
practical  monopoly  of  the  business  of  fur- 
nishing such  creamery  supplies  within  the 
state  of  Minnesota  and  elsewhere." 


After  making  the  agreement  referred  to, 
the  appellant  continued  to  manufacture  and 
sell  general  creamery  supplies,  but  used  the 
names  of  the  corporations  and  firms  so  con- 
solidated with  itself  in  various  localities. 
Traveling  agents  were  sent  out,  each  pre- 
tending to  be  the  agent  of  one  of  the  other 
of  said  concerns;  but  they  agreed  among 
themselves  as  to  which  should  secure  any 
particular  business  by  the  use  of  "stalled 
bids,"  and  afterwards  the  territory  canvass- 
ed by  such  agents  "was  by 'the  direction  of 
the  Creamery  Package  Manufacturing  Com- 
pany divided  among  them  in  such  manner  as 
to  prevent  competition."  After  this  combina- 
tion, competition  in  the  sale  of  butter-mak- 
ing machinery  largely  ceased,  and  the  appel- 
lant has  regulated  and  fixed  prices  of  chums, 
butter-making  machines,  and  other  creamery 
supplies,  has  destroyed  competition,  has  se- 
cured and  controls  in  Minnesota  a  large  part 
of  such  business  "at  largely  increased  prices, 
with  excessive  profits  to  itself,  which  prices 
could  not  have  been  secured  in  the  open  mar- 
ket with  fair  competition,  and  in  the  absence 
of  the  combination  and  trust  arrangement 
hereinbefore  mentioned."  This  control  "was 
secured  largely  by  the  fact  that  by  such  com- 
bination the  Creamery  Package  Manufactur- 
ing Company  became  the  owner  of  the  pat- 
ented articles  required  in  such  business,  and 
particularly  of  the  combined  chums  and  but- 
ter workers  acceptable  to  the  general  trade, 
and  that  without  such  ownership  such  mo- 
nopoly could  not  have  been  secured." 

As  conclusions  of  law  It  was  found  that 
by  the  combination  described,  and  the  con- 
tinuance and  operation  of  the  combination  up 
to  the  time  of  the  trial,  the  appellant  "en- 
tered Into  a  pool  and  combination  in  re- 
straint of  trade  wlthlu  this  state,  and  creat- 
ed a  trust  agreement  which  tends  to  and  does 
limit  and  control  the  price  of  butter-making 
machines  and  general  creamery  supplies 
throughout  the  state,  and  prevent  and  limit 
competition  In  the  production  and  sale  there- 
of, and  which  it  was  designed  so  to  do,"  and 
thereby  "has  forfeited  Its  license  to  transact 
business  in  this  state^  and  should  by  the 
Judgment  to  be  entered  herein  be  prohibited 
from  continuing  Its  business  therein  under 
such  license." 

The  agreement  of  February  24,  1898,  men- 
tioned in  the  findings,  and  the  construction 
of  which  is  pivotal  in  this  case,  was  execut- 
ed, not  only  by  the  defendant  concerns  which 
were  parties  to  It,  but  by  the  individtial 
stockholders  as  well,  and  Is  described  as  fol- 
lows In  tbe  brief  of  counsel  for  appellant, 
omitting  references  to  folios:  "The  agree- 
ment recited  that  the  Creamery  Company 
was  about  to  Increase  Its  capital  stock  by 
$1,600,000,  making  a  total  capital  stock  of 
$2,000,000.  It  was  proposed  to  buy  up  the 
business  of  the  other  corporations  and  part- 
nership, with  some  exceptions.  It  then  pro- 
vides for  such  a  purchase  upon  the  terms 
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and  conditions  hereinafter  set  forth.  Each 
party  must  guarantee  payment  of  the  debts 
to  it.  An  inventory  and  appraisement  of  all 
the  property  that  is  the  subject  of  the  agree- 
ment is  to  be  made,  for  the  purpose  of  giving 
to  each  party  sto<^  In  the  Creamery  Com- 
pany based  on  the  actual  value  of  the  prop- 
erty purchased.  The  new  stock  Is  to  be  dis- 
tributed to  the  stockholders  of  the  several 
corporations  and  the  members  of  the  x>artner- 
ship  at  the  rate  of  one  share  for  each  $100 
in  value  of  property  contributed  by  the 
Creamery  Company  or  sold  to  it  by  the  oth- 
ers. Hie  unissued  stock  remains  In  the 
treasury,  to  be  disposed  of  according  to  law 
as  the  directors  of  the  Creamery  Company 
might  determine^  The  other  corporations 
were  to  be  dissolved,  but  the  Creamery  Com- 
pany was  given  the  right  to  carry  on  the  bus- 
iness of  the  various  concerns  in  the  names 
theretofore  used  by  them.  Each  of  the  par- 
ties was  to  make  proper  assignments  to  the 
Creamery  Company  of  all  patents,  and  cer- 
tain litigation  of  F.  B.  Fargo  &  Co.  in 
regard  to  an  Infringement  of  a  patent  right 
was  to  be  assumed  by  the  Creamery  Com- 
pany. New  directors  were  to  be  elected,  con- 
sisting In  part  of  representatives  of  the  pur- 
chased companies.  A  board  of  arbitrators  as 
to  values  and  assets  was  appointed.  Patents 
on  pending  applications  by  any  of  the  parties 
were  to  be  assigned  to  the  Creamery  Com- 
pany; and  at  least  one-half  of  the  profits  of 
the  business  were  to  be  distribnted  each  year 
among  the  stockholders,  unless  otherwise  de- 
termined by  the  unanimous  vote  of  the  board. 
There  were  other  clauses  providing  for  the 
adjustment  of  various  details.  All  the  pro- 
visions of  the  contract,  except  tbose  relating 
to  the  proposed  issue  of  bonds  in  the  amount 
of  $300,000,  were  carried  out" 

1.  The  evidence  sustained  the  facts  as  found 
by  the  learned  trial  judge,  and,  although 
many  of  the  assignments  of  error  attack  as 
unsupported  certain  findings,  the  acts  of  the 
appellant,  which  must  control  the  decision  of 
this  case,  are  undisputed.  Thus  It  is  conced- 
ed that,  prior  to  the  making  of  the  agreement 
of  February  24,  1898,  the  concerns  which 
were  parties  to  that  agreement  were  competi- 
tors In  furnishing  to  the  public  creamery 
supplies.  Including  patented  as  well  as  un- 
patented articles.  The  competition  between 
those  parties  was  active,  and  for  the  pur- 
pose of  eliminating  it  the  February  agree- 
ment was  made  and  subsequently  carried  out. 
It  is  not  disputed  that  the  object  of  the 
agreement  was  to  eliminate  the  competition 
which  actually  existed.  Appellant  claims  it 
was  80  keen  as  to  be  ruinous,  and  its  elimina- 
tion necessary;  while  the  finding  is  that  the 
competition  resulted  in  reasonable  prices. 
The  character  of  the  competition  is  not,  un- 
der the  statute,  material.  The  important 
question  is  that  competition  actually  existed. 
to  which  the  agreement  put  an  end.  Unit- 
ed States  V.  Freight  Association,  106>U. 
S.  290,  17  Sup.  a.  MO,  41  L.  Ed.  1007.    The 


agreement  provided  for  the  transfer  of  the 
property  and  assets  of  each  concern  to  the 
appellant,  which  in  return  issued,  to  the  re- 
spective stockholders  of  each,  sliares  of  its 
capital  stock  in  the  agreed  amounts.  This 
transaction  is  described  by  the  court  as  a 
nominal,  and  by  appellant  as  an  actual  and 
complete,  purchase;  but  the  steps  actually 
taken  are  not  disputed.  The  agreement  pro- 
vided the  corporations  so  transferring  their 
assets  should  be  dissolved;  but  the  appellant 
might  continue  the  business  In  various  local- 
ities under  the  names  of  the  corporations  so 
dissolved.  This  provision,  which  was  carried 
out,  probably  did  not  of  itself  enlarge  appel- 
lant's rights,  but  is  properly  referred  to  as 
characterizing  the  agreement,  as  is  also  the 
fact  that  traveling  men  were  subsequently 
employed  by  the  appellant,  who,  under  its  di- 
rection, held  themselves  out  as  representing 
separate  concerns,  and  thus  kept  up  the  ap- 
pearance of  competition,  while  in  reality  all 
represented  the  appellant  and  made  no  com- 
petitive bids  against  each  other.  Without 
taking  into  consideration  any  fact  as  to  which 
there  is  the  slightest  dispute,  it  is  apparent 
that  the  object  of  the  February  agreement 
was  to  destroy  competition,  and  that  appel- 
lant, by  conducting  Its  business  along  the 
lines  indicated  In  the  agreement,  has  been 
reasonably  successful  in  securing  the  desired 
result 

2.  Appellant  was  admitted  to  transact  busi- 
ness in  this  state  as  a  foreign  corporation 
September  12,  1899,  and  inasmuch  as  the 
agreement  now  claimed  to  be  unlawful  was 
executed  February  24,  1898,  It  Is  argued  that 
the  revocation  of  its  license  would  violate 
the  contract  between  the  state  and  the  appel- 
lant The  appellant  was  licensed  to  transact 
business  lawfully.  Even  though  the  license 
from  Minnesota  was  a  contract,  it  was  that 
appellant  would  transact  its  business  in  a 
lawful  manner  and  subject  to  the  exercise  by 
the  state  of  Its  police  power.  If  the  Febru- 
ary agreement  was  unlawful.  Its  malnteuance 
and  the  continuance  of  its  terms  continue  to 
be  unlawful.  United  States  v.  Bradford  (C. 
C.)  148  Fed.  413:  Ochs  v.  People,  124  111.  399, 
16  N.  E.  662.  If  the  agreement  was  not  pro- 
hibited by  any  law  of  this  state  at  the  time 
it  was  entered  into,  but  the  conduct  of  ap- 
pellant's business  in  accordance  with  Its  pro- 
visions is  now  prohibited  by  a  valid  law,  a 
continuance  of  such  unlawful  conduct  justi- 
fies a  forfeiture  of  appellant's  license.  It  is 
now  settled  beyond  dispute  that  a  corpora- 
tion accepts  Its  charter  subject  to  the  proper 
exercise  of  tlie  police  power.  The  appellant 
a  foreign  corporation,  cannot  claim  any  great- 
er sanctity  for  its  license  from  Minnesota 
than  could  a  corporation  directly  organized 
under  her  authority.  M.  &  St.  L.  By.  Co.  v. 
Minnesota,  186  U.  S.  257,  22  Sup.  Ct  900, 
40  li.  Ed.  1151;  Penn.  Ry.  Co.  v.  Miller,  132 
U.  S.  75,  10  Sup.  Ct  34,  33  L.  Ed.  267;  State 
V.  Smith,  58  Minn.  35,  59  N.  W.  645,  25  I* 
R.  A.  759;    American  Smelting  Co.  T.  Colo- 
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ndo,  204  n.  &  103,  27  Sap.  Ct  198,  SI  L. 
E2d.  393;  Hammond  Pack.  Co.  v.  ArkaoBas, 
212  U.  S.  822,  29  Sup.  Ct  370,  53  L.  Ed.  S30; 
United  States  t.  Freight  Aas'n,  supra.  In- 
diTldoal  dtlzena  exercise  tbeir  respective 
ealUnga  subject  to  the  same  power,  and  In  a 
multitude  of  instances  have  been  compelled 
to  sabralt  to  laws  regulating  their  conduct, 
although  their  entrance  upon  the  business  or 
professional  pursuit  Inrolved  antedated  the 
Ia\r  regulating  It  State  r.  State  Medical 
Exam.  Bd.,  32  Minn.  824,  20  N.  W.  238,  50 
Am.  Rep.  575;  State  y.  Zeno,  79  Minn.  80, 
81  N.  W.  748.  48  L.  R,  A.  88,  79  Am.  St.  Rep. 
423;  Minnesota  State  Pharmaceutical  Ass'n 
T.  State  Bd.  at  Pharmacy,  103  Minn.  21,  114 
N.  W.  245. 

We  belleye  the  February  agreement  to 
have  been  unlawful  under  the  common  law. 
State  ▼.  Duluth  Bd.  of  Trade,  107  Minn.  506, 
121  N.  W.  395,  23  L.  R.  A.  (N.  S.)  1260.  But 
we  do  not  find  it  necessary  to  rest  our  deci- 
sion upon  that  ground,  nor  to  discuss  the 
Tarloos  statutes  created  since  the  making  of 
the  agreement  in  1898.  The  state  claims  ap- 
pellant is  a  party  to  and  now  maintains  a 
combination  in  restraint  of  trade^  in  viola- 
tion of  section  6168,  Rev.  Laws  1905,  which 
forbids  entering  into  any  pool,  trust  agree- 
ment, combination,  or  understanding  -what- 
soever with  others  in  restraint  of  trade,  or 
to  limit,  fix,  control,  maintain,  or  regulate 
the  price  of  any  article  of  trade,  manufac- 
ture, or  use,  or  to  prevent  or  limit  competi- 
tion in  the  purchase  and  sale  of  such  articles. 
As  already  said,  appellant  is  subject  to  that 
statute,  and  we  have  left  to  consider  wheth- 
er appelant  Is  violating  it,  and,  if  so,  Is  the 
statute  a  valid  police  regulation  by  the  state 
as  applied  to  appellant,  whose  transactions 
consist  principally  in  the  sale  of  patented 
articles. 

3.  It  is  argued  that  when  the  February 
agreement,  providing  for  the  transfer  to  the 
appellant  of  the  properties  of  the  other  con- 
cerns, was  carried  out,  a  purchase  of  those 
properties  was  completed,  which  was  lawful 
in  itself.  The  contract.  It  is  claimed,  was 
(ally  executed,  and  thereafter  the  appellant, 
as  the  absolute  owner  of  all  the  propert7, 
might  lawfully  continue  its  business;  fur- 
ther, that  the  nse  of  the  names  of  the  other 
concerns  and  the  fictitious  competition  be- 
tween appellant's  agents  did  not  change  the 
(act  that.  Instead  of  a  combination  between 
two  or  more  persons,  the  appellant  was  in 
truth  only  conducting  its  own  business  In  the 
way  of  its  choosing.  If  these  deductions 
were  sound,  we  would  have  for  determina- 
tion how  far  one  may  go  in  good  faith  and 
for  a  lawful  purpose  in  taking  over  by  actual 
purchase  the  business  of  each  competitor 
whom  he  encounters.  Stewart  t.  Erie  & 
Western  Transportation  Co.,  17  Minn.  872 
lOii.  848);  Lydlard  t.  Chute^  4S  Minn.  277, 
47  N.  W.  9e7;  Kionachnabel-Smith  Go.  r. 
Kronschnabei,  87  Minn.  230,  91  N.  W.  892; 
Bspenson  t.  Koepka,  93  Minn.  278,  101  N.  W. 

ia8N.W.-8 


168;  State  v.  Dulnth  Bd.  of  Trade,  supra. 
To  our  mind  n«  such  question  is  before  us. 
The  reason  for  authorizing  the  creation  of 
corporations  and  their  legal  status  when 
formed  are  familiar  to  all.  A  characteristic 
quality  of  a  corporation,  which  is  essential 
to  the  utility  of  the  association,  is  that  for 
the  transaction  of  its  legitimate  business  It 
be  a  legal  entity,  having  its  own  life  and  In- 
dividuality distinct  from  Its  members;  but 
when  the  corporate  form  is  assumed  by  indi- 
viduals for  the  purpose  of  evading  the  law, 
and  as  a  mere  cloak  under  which  unlawful 
practices  may  be  concealed,  the  courts  will 
disregard  the  appearance  and  consider  the 
substance,  and  thus  determine  the  propriety 
of  the  transaction  under  scrutiny.  People  v. 
North  River  Sugar  Refining  Co.,  121  N.  Y. 
582,  24  N.  B.  834,  9  I*  R.  A.  33,  18  Am.  St 
Rep.  843 ;  Unckles  v.  Colgate,  148  N.  T.  629, 
43  N.  E.  69;  Gallagher  y.  Germanla  Brew- 
ing Co.,  53  Minn.  214,  54  N.  W.  1115:  State 
V.  Standard  Oil  Co.,  49  Ohio  St  137,  30  N. 
B.  279,  16  L.  R.  A.  145,  34  Ain.  St  Rep.  541 ; 
Harding  v.  Am.  Glucose  Co.,  182  111.  551,  56 
N.  B.  577,  64  li.  R.  A.  738,  74  Am.  St  Rep. 
189;  Northern  Securities  Co.  v.  United  States, 
193  D.  8.  197,  24  Sup.  Ct  436,  48  L.  Bd.  679 ; 
Cook  on  Corporations  (6th  Ed.)  {{  663,  664. 

The  February  agreement  contemplated  no 
absolute  purchase  and  sale  of  the  various 
properties.  Upon  the  contrary,  the  plan  was 
to  place  all  the  properties  in  the  possession 
of  the  appellant,  to  be  managed  Jointly  (or 
the  benefit  of  the  original  owners,  each  of 
whose  interest  was  to  be  evidenced  by  shares 
of  the  capital  stock  of  appellant  issued  to 
each  in  proportion  to  his  original  holding.  If 
in  place  of  the  corporation  an  individual  had 
been  selected,  who,  when  the  legal  title  was 
vested  in  him,  Issued  certiflcates  of  trust 
the  violation  of  law  would  be  apparent 
This  agreement  went  further.  It  provided 
for  directors,  representing  those  who  made 
transfers  of  property,  and  for  a  minimum 
division  of  profits,  thus  continuing  the  con- 
trol of  each  interest,  Instead  of  leaving  such 
control  with  the  majority  of  the  stock,  where 
It  is  ordinarily  found ;  and,  notwithstanding 
the  provision  for  dissolution  of  the  corpora- 
tions so  transferring  their  respective  proper- 
ties, the  right  to  use  the  name  of  each  for 
the  purpose  of  simulating  competition  was 
attempted  to  be  conferred  upon  the  appel- 
lant The  record  does  not  disclose  the  terms 
upon  which  the  properties  of  the  concerns 
not  parties  to  the  agreement  were  subse- 
quently taken  over,  but,  without  regard  to 
those  transactions,  It  must  be  held  that  the 
learned  trial  Judge  was  entirely  correct  in 
describing  the  transfer  made  pursuant  to  the 
February  agreement  as  a  nominal  purchase. 
State  V.  Duluth  Bd.  of  Trade,  supra;  Dun- 
bar V.  Am.  Tel.  &  Tel.  Co.,  224  111.  9,  79  N. 
E.  423,  115  Am.  St  Rep.  132 ;  Cont  Securi- 
ties Co.  V.  Interborough  R.  T.  Co.  (C.  C.)  165 
Fed.  916. 

4.  In  the  fourteotth  finding  of  the  trial 
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court  It  Is  said  that  tbe  control  of  the  gen- 
eral creamery  supply  buslneas  "was  secured 
largely  by  tbe  fact  that  by  such  combination 
the  Creamery  Package  Manufacturing  Com- 
pany became  tbe  owner  of  the  patented  arti- 
cles required  In  such  business,  and  particu- 
larly of  the  combined  chums  and  butter 
workers  acceptable  to  the  general  trade,  and 
that  without  such  ownership  such  monopoly 
could  not  have  been  secured."  From  this 
and  certain  other  of  the  findings  It  is  argued 
the  only  combination  found  by  the  court, 
and  made  tbe  basis  of  Its  order  for  Judg- 
ment, Is  the  combination  between  patent 
owners  In  respect  to  their  monopoly,  with 
only  an  Indirect  and  incidental  effect  on  oth- 
er commodities,  and  that  it  is  beyond  the 
power  of  the  state  to  detract  from  or  limit 
the  monopoly  granted  to  the  patentee  of  an 
article  when  letters  patent  had  been  duly 
Issued  to  blm  under  the  authority  of  the  fed- 
eral government 

The  findings,  taken  In  their  entirety,  are 
undoubtedly  to  the  effect  that  the  principal 
articles  sought  to  be  controlled  are  protected 
by  patents,  and  in  the  absence  of  such  con- 
trol the  combination  would  probably  never 
hare  been  made.  But  It  is  equally  true  that 
the  eyldence  fully  sustains  the  finding  that 
the  appellant's  dealings  are  not  confined  to 
patented  articles,  but  there  are  included  gen- 
eral creamery  supplies,  amounting  some- 
times to  the  construction  of  the  entire  plant 
We  have  not  here  for  determination  whether 
it  Is  within  the  power  of  the  state  to  pro- 
hibit a  combination  to  control  tbe  manufac- 
ture and  sale  of  patented  articles,  but  wheth- 
er the  inclusion  In  a  combination  otherwise 
unlawful  of  provisions  with  reference  to  such 
articles  so  leavens  the  transaction  as  to 
make  it  lawful  in  its  entire  scope. 

There  is  sharp  conflict  of  authority  as  to 
whether  an  agreement  which  has  reference 
solely  to  patented  articles  is  subject  to  the 
statute  <ff  a'  state  prohibiting  acts  in  restraint 
of  trade,  and  the  contention  of  appellant's 
counsel  that,  under  the  federal  Constitution 
and  laws,  a  complete  and  absolute  monopoly 
In  such  articles  is  conferred  upon  the  pat- 
entee and  his  assigns,  which  cannot  be  lim- 
ited or  controlled  by  legislative  enactments 
of  a  state  designed  to  restrain  monopolies, 
is  not  without  support  Columbia  Wire  Co. 
V.  Freeman  Wire  Co.  (&  C.)  71  Fed.  302; 
Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber 
Wks.  Co.,  154  Fed.  358,  83  0.  0.  A.  336; 
Heaton-Peninsular  Button  Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  a 
A.  267,  35  I*  R.  A.  728;  Ex  parte  Robinson, 
2  BIss.  309,  Fed.  Cas.  No.  11,932.  That  the 
grant  from  the  federal  government  does  not 
protect  a  patentee,  who  resorts  to  practices 
forbidden  by  a  state  enactment  which  con- 
duct, together  with  the  ownership  of  the 
letters  patent,  results  in  establishing  a  mo- 
nopoly in  restraint  of  trade,  has  also  support 


National  Harrow  Co.  t.  Hoich  (0.  C.)  76 
Fed.  G67;  National  Harrow  Co.  v.  Hench,  83 
Fed.  36,  27  a  0.  A.  349,  39  L.  R.  A.  299 ; 
National  Harrow  Co.  v.  Hench  (C.  C.)  84  Fed. 
226 ;  Vulcan  Powder  Co.  v.  Hercules  Powder 
Co.,  96  Cal.  510,  31  Pac.  681,  31  Am.  St  Rep. 
242;  Blount  v.  Yale  &  Towne  Mfg.  Co.  (C. 
C.)  166  Fed.  655;  Bobbs  Merrill  Co.  v.  Straus 
(C.  C.)  139  Fed.  156;  Mines- v.  Scrlbner  (C. 
C.)  147  Fed.  927. 

The  state  has  power,  in  the  absence  of  a 
federal  statute  regulating  sales  of  letters 
patent  within  its  territory,  "to  make  reason- 
able regulations  concerning  the  subject,  cal- 
culated to  protect  Its  citizens  from  fraud." 
Allen  V.  Riley,  203  U.  S.  347,  27  Sup.  Ct  95, 
51  L.  Ed.  216.  See,  also,  Ozan  Lumber  Co.  r. 
Union  County  Bank,  207  U.  S.  251,  28  Sup. 
Ct  89,  52  L.  Bd.  195 ;  Bement  v.  Nat  Har- 
row Co.,  186  U.  S.  70,  22  Sup.  Ct  747,  4» 
U  Ed.  1058. 

There  can  be  no  question  that  the  holder 
of  a  duly  issued  patent  has  a  lawful  monop- 
oly in  its  use,  and  he  violates  no  public  pol- 
icy in  protecting  his  monopoly  to  the  fullest 
extent  But  it  does  not  follow  from  this 
that  the  patentee  acquires  the  right  by  com- 
bining with  other  patentees  to  extend  the 
monopoly  granted  to'  each,  and  thus  abuse 
the  privilege  conferred  upon  him  by  the  gov- 
ernment However  this  may  be,  we  have  no 
doubt  that  the  combination  under  considera- 
tion is  within  the  prohibition  of  the  statute. 
It  Includes  the  manufacture  and  sale  of 
many  articles  not  protected  by  patents,  and 
the  fact  that  the  patented  articles  consti- 
tuted the  principal  ones  dealt  in  by  appel- 
lant, and  that  without  a  merger  as  to  tbem 
no  monopoly  In  the  other  articles  would  have 
been  attempted,  cannot  be  accepted  as  a  Jus- 
tification of  the  combination. 

Our  conclusion  is  that  the  activities  of  the 
appellant  in  their  entirety  are  subject  to  the 
statutory  regulations  of  the  state,  and  that 
the  district  court  correctly  found  that  the 
practices  and  attitude  of  the  parties  to  the 
agreement  of  February  24,  1898,  violate  the 
laws  of  this  state,  in  that  the  effect  of  the 
agreement  was  to  establish  a  pool  or  com- 
bination in  restraint  of  trade,  which  contin- 
ues in  force  and  operation,  to  all  of  which 
the  appellant  la  a  party,  and  by  such  conduct 
has  forfeited  its  license  to  transact  business 
in  Minnesota. 

Order  affirmed. 


ERICKSON  T.    REVERE   ELEVATOR  CO. 
(Supreme  Court  of  Minnesota.    April  22,  1910i) 

(SyTlaliu  ly  t\«  Court.) 

1.  CoRPOBATioNS  (8  179*)— Sam  of  OAPrrAi. 

Stock— Effect  on  .Antecedent  Debts. 

Tlie  sale  of  its  entire  capital  stock  does  not 

affect   the   antecedent   debts   of  a  corporation, 

and  in  an  action  by  a  former  stockholder  the 
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corporation  cannot  claim  an  estoppel  against 
him  niwn  the  ground  that  he  procared  the  sale 
of  his  stock  by  representing  the  corporation  to 
be  free  from  indebtedness. 

IKd.  Kote.— For  other  cases,  see  Corporations, 
Cent.  Dis.  U  663,  664 ;   Dec.  Dig.  |  m.*] 

2.   RlO-BTB    OF    PTTBCHASINO    STOCKHOI.DXB. 

Whether  the  purchasing  stockholder  might, 
by  intervening,  maintain  sach  defense  for  the 
protection  of  his  interest  in  the  corporation, 
qusere. 

Appeal  from  District  Cktart,  Bedwood  Goon- 
ty:  I.  M.  Olsen,  Judge. 

Action  by  Halgrlm  Erickson  against  the 
Revere  Elevator  Company.  Demurrer  to  the 
ans-wer  was  sustained,  and  defendant  appeals. 
AfiBrmed. 

A.  Frederlckson  and  Frank  Clague,  for  ap- 
pellant   D.  A.  Stuart,  tor  re«ponda>t. 

CBRIBN,  J.  According  to  the  complaint, 
on  September  14,  1903,  defendant  delivered 
to  Minnesota  Grain  Company  Its  promissory 
note  for  $6,000,  payable  on  or  before  one  year 
from  date.  PlalntUT  signed  the  note  as  a 
surety,  and  on  March  11, 1908,  was  compelled 
to  pay  a  balance  of  93,161.46,  remaining 
unpaid,  and  brought  this  action  to  recover 
that  amount  Defendant  served  an  answer 
containing  general  and  special  denials,  and  al- 
leging as  a  separate  defense  that  on  May  21, 
1907,  N.  H.  Dahl,  H.  H.  Dahl,  A.  O.  Anderson, 
C.  O.  Nichols,  B.  L.  Nelson,  and  the  plain- 
tiff w&ee  owners  of  the  entire  capital  stock  of 
defendant  and  on  said  date,  through  N.  H. 
Dabl,  their  duly  constituted  agent  sold  their 
entire  holdings  to  Charles  Gamble,  Martha 
Anderson,  A.  O.  Nelson,  F.  J.  ScbefiBeld,  and 
K.  EL  Mo  for  $7,500,  upon  a  statement  repre- 
senting and  warranting  "that  the  said  corpo- 
ration was  free  from  debts  and  every  and 
all  cA>Ilgatlon8,"  and  "that  there  were  no 
liens.  Incumbrances,  or  Indebtedness  of  any 
kind  against  said  corporation  or  any  of  Its 
property."  In  reliance  upon  the  representa- 
tions those  named  purchased  and  still  own  all 
the  stock.  Therefore  It  Is  claimed  the  plaln- 
tUf  Is  estopped.  The  same  allegations  are 
reasserted  for  damages  as  a  counterclaim  or 
set-off.  Plaintiff  demurred  to  the  allegations 
of  affirmative  defense.  This  appeal  Is  from 
an  order  sustaining  the  demurrer. 

There  can  be  no  doubt  that,  If  the  allega- 
tions of  the  answer  are  true,  there  must  be 
some  procedure  by  which  the  stockholders, 
who  are  the  beneficial  owners  of  the  defend- 
ant corporation  and  Its  property,  can  be  pro- 
tected. But  we  do  not  think  this  demurrer 
can  be  overruled  without  violating  the  fun- 
damental pilnclpleB  underlying  the  creation 
and  legal  status  of  corporations.  It  is  tru6 
that  where  the  corporate  form  Is  used  by  In- 
dividnals  for  the  purpose  of  evading  the  law, 
or  for  the  perpetration  of  fraud,  the  court  will 
not  permit  the  legal  entity  to  be  Interposed  so 
as  to  defeat  Justice.  The  necessity  for  th.<s 
role  Is  becoming  more  apparent  each  day,  not 


only  In  the  maintenance  of  private  rights,  but 
for  the  preservation  of  public  rights  in  the 
regulation  and  necessary  control  of  large  cor- 
porations. State  V.  Creamery  Package  Mfg. 
Co.  (filed  April  22,  1910)  126  N.  W.  126,  and 
cases  cited.  But  In  ordinary  business  trans- 
actions, and  for  the  purpose  of  determining 
the  respective  rights,  respcnslbUltles,  and 
powers  of  corporations,  its  officers,  stockhold- 
ers, and  those  dealing  with  them.  It  Is  nec- 
essary that  the  distinction  between  the  cor- 
poration, as  a  legal  entity,  and  its  members, 
be  strictly  maintained. 

The  note  sued  upon  was  not  a  debt  of  the 
original  stockholders,  but  of  the  corporation. 
The  sale  of  the  stock  was  not  a  corporate 
act,  but  that  of  tbe  Individual  stockholders. 
A  stockholder  In  his  individual  capacity,  or 
any  number  of  stockholders,  cannot  bind  the 
corporation  In  its  corporate  cajtaclty,  except 
under  the  extraordinary  circumstances  al- 
ready referred  to.  The  sale  of  the  stock, 
therefore,  In  no  manner  affected  the  liability 
of  the  corporation  upon  the  note,  and  the 
corporation  Itself,  considered  as  a  distinct  en- 
tity, cannot  avail  itself  of  the  rights  of  its 
present  stockholders  possessed  by  them  as  In- 
dlvidnals.  Gallagher  v.  Germania  Brewing 
Co.,  63  Minn.  214,  64  N.  W.  1116.  Notwith- 
standing this,  a  stockholder  has  a  direct  and 
real  interest  In  the  property  of  the  corpora- 
tion, and  may,  when  the  corporation  will  not 
or  cannot  fully  protect  Its  property,  be  recog- 
nized as  a  proper  party  to  prosecute  or  de- 
fend an  action  Involving  primarily  the  cor- 
poration's rights.  Baldwin  v.  Canfield,  26 
Minn.  43,  1  N.  W.  261,  276.  The  difficulty 
here  is  that  the  corporation  Is  attempting  to 
assert  a  defense  which  is  personal  to  the 
Individual  stockholders,  who  are  not  parties 
to  the  action,  and  who  are  at  liberty  at  any 
time  to  dispose  of  their  stock  holdings,  R 
transaction  which  would  not  transfer  to  the 
purchaser  the  rights  relied  upon  In  the  an- 
swer. If  we  had  before  us  a  demand  upon 
the  part  of  the  Individual  stockholders  to  be 
allowed  to  intervene  and  protect  their  inter- 
ests in  this  action,  it  would  be  a  different 
question,  and  one  upon  which  we  express  no 
opinion.  Becker  v.  Northway,  44  Minn.  01, 
46  N.  W.  210,  20  Am.  St  Rep.  643. 

Order  affirmed. 


SVBIVEN  V.  THOMPSON. 
(Supreme  Court  of  Minnesota.    April  29,  1910.) 

(Byltalut  hf  the  Oonrt.) 

1.  EJxoRANOK  or  Pbofbbtt  (t  8*)— Fbaud— 

Evidence. 

The  evidence  was  sufficient  t»  Justify  tlw 
Jnry  in  finding  that  respondent  without  making 
further  inquiry  as  to  toe  boundary  lines,  relied 
on  appellant's  representations  that  the  entire 
farm  consisted  of  the  same  kind  of  land  as 
that  pointed  out  to  him. 

[Ed.  Note.— For  other  cases,  see  Ezchance  «( 
Property,  Cent  Dig.  |  17;    Dec.  Dig.  t  8.*] 
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2.  EVIDENOX  (f  113*)— Mabkst  Vai,uk. 

In  determmlng  the  market  value  of  prop- 
erty, an  inquiry  as  to  the  gross  rental  thereof, 
withont  also  ascertaiuinx  the  net  receipts,  was 
not  necessarily   prejudicial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (  275;   Dec.  Dig.  {  113.»] 

3.  DVIDKKOK    (i   113*)— MaBKST   VAI.TIX. 

The  market  value  of  an  entire  farm  may  be 
ascertained  by  in9uiry  into  the  value  of  its 
separate  i>arta,  which,  in  themselves,  are  avail- 
able for  specific  purposes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  260;  Dec.  Dig.  i  113.*] 

4.  EvTDBNoa  (t  113*)— Mabekt  Valuk. 

What  may  have  been  paid  for  property  In 
trade  is  incompetent  for  the  purpose  of  estab- 
lishing its  market  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec   Dig.    i   113.*] 

Appeal  from  District  Court,  Lac  Qui  Parle 
County;   O.  E.  Qvale,  Judge. 

Action  by  Ole  Q.  Sveiven  against  Andrew 
Thompaon.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

A.  W.  Ewing  and  H.  O.  Halvorson,  for  ap- 
pellant   OJertsen  4c  Lund,  for  respondent 

LEWIS,  J.  Respondent  was  tbe  owner  of 
certain  property  In  Renville  county,  and  ap- 
pellant owned  a  farm  in  Hennepin  county, 
In  this  state;  both  parties  residing  in  Ren- 
ville county.  In  1906  tbey  entered  Into  ne- 
gotiations for  a  trade,  and  the  respondent 
accompanied  tbe  appellant  to  the  farm  in 
Hennepin  county,  examined  the  land,  and 
the  deal  was  consummated.  Some  time 
thereafter  respondent  claimed  to  have  been 
deceived  by  the  representations  of  appellant 
as  to  tbe  location  and  character  of  part  of 
theMand,  brought  this  action  to  recover  dam- 
ages, and  obtained  a  verdict  of  $700. 

1.  Appellant  submits  that  It  conclusively 
appears  from  tbe  evidence  that  no  false  rep- 
resentations were  made  by  him  as  to  the 
character  and  location  of  the  land;  that  re- 
spondent bad  ample  opportunity  to  examine 
the  farm  for  himself,  and,  if  he  did  not  be- 
come fully  informed  as  to  the  lines  and  the 
amount  of  low  land  contained  In  the  farm.  It 
was  the  result  of  his  own  neglect  There 
was  a  sharp  conflict  In  the  testimony.  Re- 
spondent testified  that  he  had  never  been  In 
the  vicinity  before;  that  as  they  drove  into 
the  place  appellant  remarked  that  the  road 
they  were  traveling  was  on  the  east  line; 
that  the  buildings  were  located  on  tbe  hl{^ 
land  and  near  the  bluff;  also  that  they 
walked  several  rods  north  from  the  build- 
ings, and  appellant  pointed  to  the  east,  north, 
and  west,  and  said:  "Here  is  the  land  that 
is  for  sale,  north,  east  and  west"  The  en- 
tire farm  consisted  of  235  acres,  about  77 
acres  of  which  was  low  land,  a  considerable 
portion  of  which  was  covered  with  water. 
Respondent  testified   that  from  what   was 


said  and  done  by  appellant  he  took  It  for 
granted  that  all  of  the  farm  lay  upon  the 
high  land  to  the  north  of  the  blufC,  and  that 
so  far  as  he  could  see  it  was  satisfactory, 
and  with  that  understanding  entered  Into 
the  trade.  He  further  testified  that,  whea. 
they  were  leaving  the  farm  by  the  same 
road,  appellant  pointed  out  a  little  slougli 
on  the  high  land,  and  remarked  that  It  was 
the  only  wet  land  on  the  farm.  Appellant 
denied  that  he  ever  made  this  statement,  and 
testified  that  he  took  resi)ondent  to  the  low 
land,  and  showed  him  the  stock  In  the  pas- 
ture there,  and  Informed  him  that  the  farm 
included  the  lands  so  shown.  The  Jury  evi- 
dently accepted  respondent's  statements  with 
reference  to  what  occurred,  and  we  consider 
tbe  evidence  sufficient  to  sustain  their  con- 
clusion. While  a  cautious  man  would  In- 
sist upon  having  the  boundary  lines  pointed 
out,  yet  If  respondent  was  not  told  that  any 
of  the  land  was  located  south  of  the  blufl^ 
and  appellant,  {minting  in  the  direction  of 
the  high  land,,  remarked,  "Here  is  the  land 
that  Is  for  sale,  north,  east,  and  west,"  It 
was  a  question  of  fact  whether  respondent 
was  entitled  to  rely  on  sadx  representations 
without  further  Inquiry,  and  whether  be 
was  misled  by  what  occurred. 

2.  One  witness  was  asked  what  the  Ren- 
ville county  property  rented  for.  This  was 
objected  to,  and  the  objection  overruled.  If 
the  evidence  as  to  the  value  of  that  proper- 
ty had  rested  solely  upon  what  it  had  rented 
for,  a  failure  to  show  what  the  net  income 
was  might  have  been  error.  But  the  ques- 
tion and  answer  were  merely  incidental  to 
the  general  inquiry  as  to  Its  value,  the  an- 
swer was  subject  to  cross-examination,  and 
we  discover  no  prejudice. 

3.  Objection  was  also  raised  to  evidence  of 
the  value  of  different  parts  of  the  farm,  the 
high  land,  low  land,  pasture  land,  etc  The 
admission  in  the  answer  as  to  the  value  of 
the  high  land  did  not  prevent  Inquiry  as  to 
different  parts  of  the  land  for  tbe  purpose 
of  ascertaining  tbe  value  of  the  whole,  and 
for  that  purpose  it  was  proper  to  show  the 
value  of  the  high  land  pointed  out  to  blm  by 
appellant  for  sale,  and  also  the  value  of  the 
balance  of  the  farm  which  was  not  shovrn  to 
him.  It  satisfactorily  appears  from  the  rec- 
ord that  the  value  of  these  different  classes 
of  land  was  ascertained  for  the  purpose  of 
arriving  at  the  value  of  the  entire  tract 

4.  An  effort  was  made  by  appellant  to 
prove  what  he  paid  In  trade  for  the  farm 
about  six  months  prior  to  the  deal  with  re- 
spondent This  evidence  was  ruled  out  up- 
on the  ground  that  It  was  Incompetent,  Ir- 
relevant, and  Immaterial.  The  ruling  was 
correct,  under  the  particular  drcumstancea 
here  Involved,  as  It  was  too  remote,  and  had 
no  direct  bearing  on  the  market  value  of  the 
land. 

Affirmed. 
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STATE    «x    Ml.     DEGNAN    ▼.    DISTRICT 

COURT   OF  BLUE  KARTH  OOUNTX 

et  al. 

(Supreme  Court  of  Minnesota.    April  20,  1810.) 

(SyOalnu  (y  the  Court.) 
DiVOBCB    (8  66*)  —  VlNUI  —  RxsiDxncB   OF 

Plaintiff. 

By  the  provisions  of  section  4794,  Oen. 
St  1^4.  as  amended  by  section  3577,  Rev. 
Laws  1905,  ttie  rule  in  Huming  y.  Hurnlng,  80 
Minn.  373,  S3  N.  W.  342,  was  changed,  and 
it  was  provided  that  actions  for  divorce  shall 
be  commenced  and  tried  in  the  county  wherein 
the  plaintiff  resides,  unless  changed  by  consent 
of  parties,  or  when  it  shall  appear  that  an 
impartial  trial  cannot  be  had  therein,  or  that 
the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  a  change,  and  sec- 
tion 4096,  Rev.  Laws  1905,  has  no  application. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  Si  227-231;   Dec.  Dig.  8  66.*] 

AppUcatton  by  the  State,  on  the  relatton  of 
James  Degnan,  for  "writ  of  mandamna  to  the 
District  Court  of  Blue  Earth  County  and  oth- 
ers.   Order  discharged. 

Baldwin  &  Mnrphy,  for  plaintiff.  O.  O. 
DaUey,  tor  defendants. 

LEWIS,  J.  A  resident  of  Blue  Earth  coon, 
ty  commenced  an  action  In  that  county 
against  her  husband,  the  relator,  for  divorce. 
He  answered,  and  under  the  provisions  of 
section  4096,  Rev.  Laws  1906,  made  demand 
for  a  change  of  venue  to  Hennepin  county, 
wherein  he  resided.  Thereupon,  before  the 
flies  were  transferred,  the  wife  moved  the 
district  court  of  Blue  Earth  county  for  an  or- 
der requiring  the  relator  to  pay  the  expenses 
of  maintaining  the  action,  attorney's  fees,  and 
alimony.  Upon  that  hearing  the  relator  ap- 
peared and  objected  to  the  proceedings  upon 
the  ground  that  the  court  did  not  have  Juris- 
diction of  the  action  for  the  reason  that  it 
had  been  transferred  to  Hennepin  county. 
Ibe  trial  court  overruled  the  objection,  refus- 
ed to  dismiss  the  proceedings,  and  made  an 
wder  requiring  him  to  pay  the  expoises  of 
the  suit  and  attorney's  fees.  Relator  then 
commenced  this  proceeding,  and  caused  an 
order  to  be  Issued  from  this  court  requiring 
the  Judge  of  the  district  court  of  Blue  Earth 
county  to  show  cause  wihy  the  papers  and 
files  In  the  divorce  action  should  not  be  Im- 
mediately transferred  to  the  county  of  Hen- 
neptai. 

In  tlie  case  of  Hurnlng  v.  Hurnlng,  SO 
Uinn.  378,  83  N.  W.  342,  It  was  held  that  un- 
der section  4794,  Oen.  St  1894,  actions  for 
divorce  must  be  commenced  In  the  county  in 
which  the  plaintiff  resides,  but  were  to  be 
tried  under  the  provisions  of  section  5085, 
Gen.  St  1894,  In  the  county  in  which  the 
defendant  resides.  If  the  defendant  serves  and 
files  the  affidavit  and  demand  prescribed  by 
(ibapter  28,  Laws  1806,  and  Chat  upon  flllng 
with  the  clerk  of  court  the  demand  and  af- 
fidavit, with  due  proof  of  s«vlce  upon  plain- 


tiff's attorney,  such  action  was  in  fact  trans- 
ferred to  the  county  of  defendant's  residence. 
That  decision  governs  this  case,  unless  the 
law  was  subsequently  changed.  Section  4704, 
Gen.  St  1894,  reads:  "An  action  for  divorce 
may  be  brought  by  a  wife  in  her  own  name; 
and  all  actions  for  divorce  shall  be  commenc- 
ed by  summons  and  complaint  In  the  county 
where  the  plaintiff  resides,  as  hereinafter  pro- 
vided." This  was  re-enacted  by  section  3577, 
Rev.  Laws  1006,  with  the  following  addition: 
"Subject  to  the  power  of  the  court  to  change 
the  place  of  trial  by  consent  of  the  parties,  or 
when  it  shall  appear  that  an  Impartial  trial 
cannot  be  had  in  the  county  where  the  ac- 
tion la  pending,  or  that  the  convenience  of 
witnesses  and  the  ends  of  Justice  would  be 
promoted  by  the  change."  It  Is  evident  that 
It  was  the  purpose  of  the  codiflers  to  change 
the  rule  in  the  Hurnlng  Case.  The  language 
of  the  amendment  expressly  grants  to  the 
court  the  power  to  change  the  place  of  trial 
for  th^  specific  reasons  mentioned,  thus  by  Im- 
plication excluding  all  others,  and  the  place 
of  trial  is  tn  the  county  in  which  the  plaintiff 
resides,  unless  changed  for  one  or  more  of 
the  reasons  specified. 
Order  discliarged. 


HlRT  V.  HART  et  al. 

(Supreme  Court  of  Minnesota.    April  29  and 

May  6,  1010.) 

(Byttahui  by  the  Court.) 
Descent   and   Distbibution    (|  83*)  —  Ac- 

COUNTINO    BETWEEN    HrIBS. 

A  testator  bequeathed  his  property  to  his 
widow  for  life,  and  after  her  death  to  his  three 
children.  In  an  action  for  an  accounting, 
brought  by  one  of  the  children  after  the  death 
of  this  widow,  the  absence  of  all  evidence  as  to 
the  nature  and  provisions  of  the  final  decree 
entered  in  probate  proceedings  in  the  estate 
does  not,  of  itself,  bar  the  right  to  an  account- 
ing between  the  heirs. 

[EM.  Note. — For  other  cases,  see  Descent  and 
Distribntion,  Dec.  Dig.  I  83.*] 

Appeal  from  District  Court  Martin  Coun- 
ty; James  H.  Quinn,  Judge. 

Action  by  E.  C.  Hart  against  Marland  Hart 
and  others  for  an  accounting.  From  the  Judg- 
ment, plaintiff  appeals.  Reversed,  and  new 
trial  directed. 

F.  A.  Mathwlg  and  F.  Q.  Sasse,  for  appel- 
lant   Knox  &  Faber,  for  respondents. 

O'BRIEN,  J.  Joshua  W.  Hart  died  testate 
in  Racine,  Wis.,  in  ISOo.  By  his  will  he  left 
all  of  his  property  to  his  wife  during  her 
natural  life,  should  she  reihain  unmarried, 
and  after  her  death  to  his  three  children,  the 
parties  to  this  action.  The  widow  died  in 
1006,  never  having  remarried.  This  action 
was  brought  by  plaintiff  against  the  other 
heirs  for  an  accounting.  The  defendants  an- 
swered separately,  and  each  demanded  an  ac- 
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counting  from  the  plaintiff.  After  a  trial  by 
the  court,  findings  were  made  setting  forth 
the  contentions  of  the  respective  parties,  and, 
further,  that  a  final  decree  in  the  estate  of 
Joshua  W.  Hart  was  made  In  1894,  but  that 
neither  the  final  decree  Itself  nor  Its  provisions 
were  shown,  nor  was  there  any  evidence  as 
to  the  property  belonging  to  the  estate  at  the 
time  of  the  making  of  the  final  decree,  or  at 
the  death  of  the  widow,  and,  finally,  that 
as  a  matter  of  law  the  plaintiff  was  not  en- 
titled to  an  accounting.  A  motion  for  amend- 
ed and  additional  findings  was  denied. 

From  the  bill  of  exceptions  signed  by  the 
learned  trial  Judge  tt  appears  that  the  estate 
of  Joshua  W.  Hart  originally  amounted  to  a 
substantia]  sum,  and  It  further  appears  that 
each  of  the  parties  obtained  some  portion  of 
the  estate.  We  also  think  it  fairly  appears 
that  the  parties  wbre  more  or  less  informal 
in  their  relations  with  each  other,  as  so  often 
happens  between  members  of  the  same  fam- 
ily. Respondent  contends  that  the  conduslon 
of  the  learned  trial  Judge  was  based  upon  all 
the  evidence,  and  that.  Inasmuch  as  the  rec- 
ord does  not  purport  to  contain  the  evidence, 
the  correctness  of  this  conclusion  cannot  be 
considered  upon  this  appeal.  Upon  the  oth- 
er hand,  appellant  claims  that  the  findings, 
in  effect,  are  that  the  plaintiff  is  not  entitled 
to  an  accounting  because  of  the  absence  of 
any  evidence  as  to  the  contents  of  the  final 
decree  made  by  the  Wisconsin  court,  and  the 
further  absence  of  (Evidence  as  to  value  at 
the  time  of  the  oitry  of  the  decree,  and  again 
at  the  time  of  the  widow's  death,  and  that 
In  any  event  the  findings  do  not  conform  to 
section  4185,  Rev.  Laws  1905. 

We  think  the  appellant's  claim  that  the 
final  conclusion  is  baaed  upon  the  absence  of 
evidence  as  to  the  final  decree  is  correct.  If 
such  conclusion  was  based  upon  any  other 
fact,  such  basic  fact  should  have  been  specif- 
ically stated  in  the  findings.  So  construed, 
the  conclusion  that  plaintiff  is  not  entitled  to 
an  accounting  is  not  sustained.  The  will  be- 
queathing the  property  to  the  parties  to  this 
action,  subject  to  the  life  interest  of  the  wid- 
ow, was  established.  The  court  found  that 
the  final  decree  was  entered  in  1894.  Pre- 
sumably the  decree  was  In  accordance  with 
the  will.  The  death  of  the  widow  in  1906 
was  shown,  and  we  can  see  no  reason  why,  on 
such  a  state  of  facts,  particularly  in  a  case 
where  each  party  to  the  action  had  in  the 
pleadings  asked  for  an  accounting,  the  court 
should  not  determine  what  portion  of  the  es- 
tate bad  be«i  received  by  each,  and  what 
rights  each  had  as  against  the  others.  We 
can  easily  understand  that  the  parties'  inter- 
ests may  have  been  materially  affected  by  the 
final  decree  entered  in  Wisconsin,  and  it  Is 
difllcult  for  us  to  understand  the  absence  of  a 
showing  as  to  it  by  all  the  parties.  But  we 
do  not  think  that  the  absence  of  such  a  show- 
ing, of  itself,  is  sufficient  to  Justify  the  court 


in  refusing  to  determine  the  merits  of  tbe 
controversy. 
Reversed. 

PER  OUBIAM.  After  the  opinion  In  tbe 
above-entitled  action  was  filed,  the  respond- 
ent called  attention  to  the  fact  that  the  or- 
der reversing  the  Judgment  does  not  direct  a. 
new  trial  of  the  action,  and  has  asked  leave, 
if  necessary,  to  file  a  petition  for  reargument^ 
so  that  the  order  of  this  court  be  modified. 
The  necessary  effect  of  the  reversal  of  ttie 
Judgment  in  this  case,  upon  the  grounds  stat- 
ed in  the  opinion,  would  be  to  require  a  new 
trial  of  the  action,  and  It  is  therefore  ordered 
that  the  order  reversing  the  Judgment  be 
modified,  so  as  to  read  as  follows:  Judgment 
reversed,  and  a  new  trial  directed. 


In  re  BOGBBS'  ESTATE, 

GRATTAN  v.  ROGERS  et  al. 

(Supreme  Court  of  Minnesota.    April  29,  1910.) 

(Sylialtit  hy  the  Court.) 

Wills  (§8  55,   166*)— Contest-Mehtai,  Ca- 
pacity—Unduk  Influence. 

In  proceedings  to  contest  a  will,  it  is  held 
the  probate  court  properly  found  that  the  will 
was  executed  when  the  testator  was  mentally 
competent,  and  free  from  undue  influence  and 
restraint,  and  that  it  was  entitled  to  probate. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  J{  137-161,  421-437;  Dec.  Dig.  U  55. 
166.*] 

Appeal  from  District  Court,  Wright  Coun- 
ty; Arthur  B.  Glddlngs,  Judge. 

In  the  matter  'of  the  estate  of  Patrick 
Rogers.  From  an  order  allowing  the  will  ap- 
pointing John  P.  Rogers  executor,  Mary  Grat- 
tan  appealed  to  the  district  court,  where  the 
order  of  the  probate  court  was  affirmed. 
From  an  order  denying  a  new  trial.  Maty 
Grattan  appeals.    Affirmed. 

J.  H.  Wendall  and  Woolley  &  Johnson, 
for  appellant  W:  H.  H.  Pilgram,  J.  M. 
Cas^,  and  J.  T.  Alley,  for  respondents. 

JAG6ARD,  J.  Testator  died  in  January, 
1909,  aged  87,  and  a  widower.  He  left  sur- 
viving him  two  sons  and  two  daughters. 
Appellant  and  contestant  is  the  oldest,  and 
respondent  and  proponent  the  youngest  De- 
ceased made  three  wills — the  first  in  1898, 
the  second  in  1900,  the  last  in  1902.  Pro- 
ponent was  named  as  executor  In  the  two 
last  wllla.  The  probate  court  allowed  the 
will.  An  appeal  was  taken  from  Its  decree 
to  the  district  court  The  case  was  called, 
and  was  tried  to  the  court  and  a  Jury.  The 
Issues  concerned  undue  influence  upon  Urn 
testator  and  bis  mental  Incompetency.  It 
did  not  appear  that  any  written  order  had 
been  made  referring  these  questions  of  fact 
to  the  Jury,  or  that  any  Issues  with  respect 


•For  other  cues  •««  tarn*  topic  and  netton  NUUBBR  la  Dee.  *  Am.  Digs.  U07  to  date,  *  Beporter  ladtxw 


Digitized  by 


Lioogle 


UiniL) 


IN  BE  ROGERS'  ESTATE. 


135 


thereto  bad  been  ordered  to  be  framed  or 
had  been  framed.  At  the  close  of  contest- 
anf  8  case,  proponent  moved  to  withdraw  all 
questions  from  the  Jury,  on  the  ground  that 
there  was  no  evidence  of  Incompetency  and 
nndne  influence,  and  that  If  a  verdict  were 
rendered  tn  favor  of  the  contestant  it  conld 
not  stand  as  a  matter  of  law,  imder  the  evi- 
dence submitted.  The  motion  was  denied, 
and  tben  withdrawn.  Proponent  then  pre- 
sented bis  case.  At  the  doee  of  all  testi- 
mony, proponent's  motion  was  renewed,  and 
granted.  Thereupon  the  court  found  that 
deceased,  at  the  time  he  executed  his  will, 
was  mentally  competent,  and  was  free  from 
undue  Influence  and  restraint  The  order 
of  the  probate  court,  appealed  from,  was 
accordingly  confirmed.  Contestant  moved 
for  a  new  trial,  the  motion  was  denied,  and 
this  appeal  was  taken  from  the  order  deny- 
ing the  motion. 

1.  Tbe  first  question  presented  by  the  rec- 
ord Is  whether  the  district  court  Judge  was 
Justified  by  the  record  tn  withdrawing  the 
case  from  the  Jury  and  in  making  bis  own 
findings  of  fact.  Instead  of  taking  tbe  ver- 
dict <^  the  Jury.  It  is  clear  that  the  con- 
testant had  no  constitutional  or  statutory 
right  to  a  trial  Jury.  The  matter  of  sub- 
mitting such  questions  of  fact  to  tbe  Jury 
rested  in  the  discretion  of  tbe  trial  court 
Schmidt  V.  Schmidt  47  Minn.  451,  GO  N.  W. 
598.  It  Is  to  be  noted  in  this  connection 
that  In  Fischer  v.  Sperl,  94  Minn.  421,  103 
N.  W.  S02,  the  trial  court  had  exercised  Its 
discretion,  snbmltted  the  case  to  a  Jury, 
and  bad  taken  its  verdict  The  majority  of 
the  court  Is  of  the  opinion  that  there  was 
no  evidence  whatever  for  a  Jury  to  consid- 
er; that,  if  a  verdict  had  been  rendered  for 
the  contestant,  it  must  have  been  set  aside; 
and  ttiat  therefore  the  conclusion  of  the 
trial  court  was  correct  A  minority  of  the 
court,  of  which  the  writer  Is  one,  is  of  opin- 
ion that  the  trial  court  could  In  its  discre- 
tion take  tbe  testimony  with  a  Jury  present, 
and  at  the  close  of  tbe  trial  in  his  discretion 
submit  or  refuse  to  submit  the  matter  to  the 
Jury,  and  that  no  abuse  of  discretion  appeared 
in  this  case.  The  conclusion  that  the  ruling 
of  the  trial  court  must  be  affirmed  follows 
from  either  view  of  practice. 

2.  On  the  merits  of  the  testimony,  all 
members  of  the  court  agree  that  the  propo- 
nent -was  entitled  to  prevail.  This  case  pre- 
sents the  familiar  confiict  of  two  opposing 
principles,  namely,  one  that  a  man  should 
be  allowed  to  make  his  own  will  as  the 
statute  authorizes;  tbe  other  that  tbe  cun- 
ning sdfisbness  of  a  designing  relative  should 
not  improperly  prevoit  tbe  even  distribution 
of  tbe  testator's  bounty  between  surviving 
members  of  his  immediate  family.  In  the 
case  at  bar,  tbe  contestant  has  stated  14 


particular  drcnmstances  to  show  undue  In- 
fluence. It  would  serve  no  useful  purpose 
to  discuss  them  In  great  detail.  In  a  gen- 
eral way,  they  tended  to  show  that  at  the 
time  of  tbe  execution  Of  the  last  will  the 
testator  was  about  80  years  of  age  and  in 
falling  health;  that  he  lived  In  the  same 
house  with  proponent,  who  In  some  measure 
controlled  the  farm  and  property;  that  pro- 
ponent Insisted,  when  tbe  last  will  was 
drawn,  his  father  should  not  visit  bis  daugh- 
ter, as  "she  wanted  to  keep  father  with  her 
and  get  his  confidence";  that  other  incidrats 
of  the  same  character  occurred;  that  pro- 
ponent drank  with  his  father,  and  urged  the 
old  man  to  drink  more.  There  were  other 
circumstances  which,  like  those  referred  to, 
were  suggestive;  but  nothing  individually 
or  collectively  was  cogent 

The  situation  of  tbe  other  members  of 
the  family  and  the  provisions  made  for  them 
by  the  will  did  not  render  it  unreasonable 
or  obnoxious.  The  oldest  son  the  father 
in  a  previous  wUl  bad  left  only  $5.  It  Is 
evident  that  he  was  not  cut  off  without  pre- 
meditation. The  influence  which  led  to  tbe 
distribution  of  the  property  as  to  him  was 
evidently  deliberate.  The  oldest  daughter  had 
married  well.  There  was  evidence  that  her 
husband  owned  320  acres  In  the  locality, 
which  he  had  recently  sold.  The  other 
daughter  had  property  of  her  own,  or  In 
her  family.  At  the  time  of  tbe  making  of 
the  will  the  farm  was  worth  approximate- 
ly 58,000.  By  its  terms  the  father  gave  to 
each  of  his  three  children,  other  than  pro- 
ponent, $1,000,  which  was  to  be  paid  at 
stated  times  out  of  the  farm.  He  gave  the 
farm,  thus  Incumbered,  to  the  proponent. 
The  testator's  condition  was  slgniBcant  He 
was  a  man  of  strong  mind  and  stub'bom 
nature.  He  lived  seven  years  after  the  ex- 
ecution of  the  will.  That  as  bis  strength 
gradually  failed,  his  mind  weakened  Is  clear. 
But  during  the  period  of  making  tbe  will 
bis  condition  fully  Justified  the  court  in 
finding  bim  competent  That  his  firmness 
of  mind  remained  is  witnessed  by  many  cir- 
cumstances, as  an  Interview  with  the  priest 
at  which  the  gift  of  some  of  the  property 
to  children  other  than  the  proponent  was 
urged  and  denied. 

We  conclude  that  the  trial  Judge  was  not 
In  error  In  denying  contestant's  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
was  not  Justified  by  the  evidence. 

3.  Contestant  moved  for  a  U4W  trial  on 
the  ground  of  newly  discovered  evidence. 
We  have  examined  the  proposed  testimony. 
The  matter,  of  course,  lay  In  the  discretion 
of  the  trial  court  We  find  nothing  which 
would  Justify  us  in  holding  that  its  discre- 
tion had  been  abused. 
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MAH-ENQ-ADNCB  v.  ANUNDSEN  et  at 
(Supreme  Court  of  Minnesota.    April  29,  1910.) 

(BylMbu*  Ay  the  Court.) 

1.  DisuissAi,  AND  Nonsuit  <i  73*)— Motion 
TO  Dismiss— Procedure. 

Tlie  trial  judge  may,  upon  a  calendar  mo- 
tion, determine  tlie  Talidity  of  an  instrument, 
executed  by  plaintiff,  purporting  to  release  de- 
fendant from  liability  and  directing  a  dismissal 
of  the  action,  if  all  the  parties  consent  to  the 
procedure  and  voluntarily  submit  to  the  court 
ue  issue  involved. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Dec.  Dig.  S  73.*] 

2.  Release  (|  67*)  —  Skctino  Aside  —  Evi- 
dence. 

Evidence  considered,  and  lield  to  sustain 
the  order  setting  aside  dismissal. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  §}  10(J-108;  Dec  Dig.  }  67.*] 

Appeal  from  District  Court,  Becker  Coun- 
ty;  M.  D.  Taylor,  Judge. 

Action  by  Mah-eng-aunce  (or  David  Wolf) 
against  A.  F.  Anundsen  and  others.  Action 
dismissed.  From  an  order  vacating  a  dis- 
missal, defendants  appeal.     Affirmed. 

A.  F.  Anundsen  and  M.  J.  Daly,  for  appel- 
lants. J.  H.  Baldwin  (C.  Mi.  Johnston,  of 
counsel),  for  respondent 

O'BBIEN,  J.  Plaintur,  a  Chippewa  In- 
dian, was  the  owner  of  a  duebill  Issued  by 
a  lumber  company  for  the  sum  of  $5,650. 
Defendant  Sanders  made  certain  advances  to 
the  plaintiff,  taking  the  duebill  as  security, 
which  he  collected  and  thereafter  from  time 
to  time  paid  over  certain  sums  to  the  plain- 
tiff. In  September,  1908,  this  action  was  in- 
stituted against  the  defendants  for  money 
bad  and  received.  In  January,  1909,  the 
plalntlflC,  in  consideration  of  a  payment  to 
Iiim,  executed  and  delivered  to  defendants  a 
document  which,  after  the  title  of  the  ac- 
tion, read  as  follows : 

"To  A.  F.  Anundsen  and  Fred  Sanders, 
the  Above-Named  Defendants:  Please  take 
notice,  tliat  I,  Mah-eng-aunce,  or  David 
Wolf,  the  above-named  plaintiff  do  hereby 
dismiss  the  above-entitled  action,  and  re- 
lease you  and  each  of  you  from  any  liabil- 
ity thereunder,  and  that  I  will  settle  with 
my  attorneys  in  the  above-entitled  action  for 
their  services;  that  the  clerk  of  Becker 
county,  Minnesota,  clerk  of  the  above-named 
court,  is  hereby  authorized  to  file  said  writ- 
ten dismissal  in  the  above-entitled  action. 
Dated  at  Mahnomen,  Minn.,  this  26tb  day 
of  January,  1909. 

his 
"Mah-eng-aunce,  or  David  X  Wolf, 
mark 

"Witnesses  to  mark :  O.  W.  Morrison,  An- 
gellne  Red  Bird." 

The  action  was  placed  upon  the  March, 
1909,  general  term  calendar  of  the  district 
court  for  Becker  county,  and  upon  the  call 


the  defendants  moved  it  be  stridren  from  the 
calendar  as  settled  and  dismissed,  and  the 
plaintiff  moved  the  dismissal  be  set  aside  as 
fraudul«it.  The  court  received  oral  testi- 
mony upon  the  motions,  and  subsequently 
ordered  that  the  written  dismissal  be  set 
aside,  vacated,  and  annulled,  unless  the  de- 
fendant Sanders  satisfied  of  record  a  certain 
mortgage  delivered  to  him  by  the  plaintiff, 
and,  in  addition,  pay  the  plaintiff  $409,  with 
interest.  The  defendants  appeal  from  this 
order. 

If  the  instrument  signed  by  the  plaintiff  is 
to  be  considered  a  contract  based  upon  con- 
sideration which  purported  to  release  the  de- 
fendants from  liability,  it  oould  only  be 
avoided  because  of  fraud  or  some  similar 
ground.  The  testimony  offered,  both  oral 
and  by  affidavit,  was  upon  that  theory,  and 
all  the  parties  seem  to  have  acquiesced  in 
the  propriety  of  having  the  validity  of  the 
instrument  determined  by  the  court  upon 
the  motloiui  respectively  submitted,  so  that 
we  have  for  consideration  only  the  suffl- 
clency  of  the  evidence  to  8uiH>ort  the  order 
subsequently  entered. 

The  evidence  tends  to  show  that  the  plain- 
tiff is  an  old  man,  who  has  no  knowledge  of 
the  English  language,  and,  further,  seems  to 
fully  sustain  the  conclusion  readied  by  the 
learned  trial  judge  that  at  the  time  be  exe- 
cuted the  purported  release  the  defendant 
Sanders  was  still  considerably  In  his  debt 
The  release  was  not  executed  In  the  pres- 
ence of  the  plalntUTs  attorney,  and,  without 
entering  into  a  detailed  discussion  of  the 
evidence,  we  conclude  that  it  was  sufllclent 
to  sustain  a  conclusion  that  the  plaintiff 
was  so  far  overreached  in  the  transaction 
that.  In  consideration  of  fata  situation  and 
that  of  the  defendants,  as  well  as  the  an- 
tecedent transactions  between  them,  the 
court  was  justified  in  making  the  order  ai>- 
pealed  from. 

Order  affirmed. 


DOUGHERTY  v.  MINNEAPOMS  STEEL  & 

MACHINERY  CO. 
(Supreme  Court  of  Minnesota.    April  20,  1910.) 

(ByUabu*  by  the  Court.) 

1.  Mastbb  and  Servant  (|  276*)— Injubt  to 
Servant— Proximate  Cause— Evidencb. 

The  evidence  sustains  the  verdict  of  the 
jury  that  the  proximate  cause  of  the  accident 
was  the  failure  of  the  master  to  furnish  the  req- 
uisite number  of  men  to  move  a  scaffold  used 
during  the  erection  of  a  building,  and  in  failing 
to  notify  respondent  of  the  dangers  attending 
the  moving  of  the  scaffold  by  taking  it  apart. 

[Bid.  Note.^E'or  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  951,  959;    Dec.  Dig.  % 

27a*] 

2.  Masteb  and  Servant  (fg  280,  281*)— In- 
JUBT  TO  Servant— Assumption  ot  Risk— 
ContbibutOrt  Nkouobnck— Evidence. 

The  evidence  was  sufficient  to  sustain  the 
jury  in  finding  that  respondent  was  not  guilty 
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of  eoatribntoiT  n«fIieenoe  and  did  not  aamune 
the  TiEks  attending  the  work  In  which  he  waa 
engaged. 

[Bd.  Note.— For  other  cases,'  see  Master  and 
Servant,  Dec.  Dig.  {«  280,  ^.'j 

Appeal  from  District  Court,  Hennepin  Coun- 
ty; David  F.  Simpson,  Judg& 

Action  by  Michael  Dougherty  against  the 
Minneapolis  Steel  &  Machinery  Company. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

Bracelln  &  Cronln  and  John  D.  O'Brien, 
for  appellant    M.  P.  Brewer,  for  respondent 

IfWIS,  J.  Respondent  was  employed  by 
appellant  as  a  common  laborer  in  and  about 
the  construction  of  a  building  known  as  a 
"balloon  warehouse."  After  about  three 
weeks  he  was  put  to  work  at  "bucking  up"  on 
the  skeleton  of  the  building,  which  he  did 
for  a  few  weeks,  and  a  day  or  two  before  the 
accident  was  assigned  to  work  at  bucking  up 
witb  a  roofing  gang,  consisting  of  three  men. 
On  the  day  of  the  accident  they  were  engaged 
In  riveting  certain  iron  plates,  about  two  feet 
wide,  on  the  roof  of  the  building.  One  of 
the  men,  known  as  the  "sheeter,"  remained 
on  top  >  the  bncker  up  stood  on  the  Bcafltold- 
Ing  underneath,  and  It  was  his  duty  to  punch 
holes  through  the  overlapping  Sheets  above 
and  hold  a  dolly  bar  against  the  bead  of  the 
rivet  while  the  man  above  did  the  riveting; 
and  the  third  man  was  employed  to  assist  the 
riveter.  It  became  necessary  to  move  the 
scaffold,  and  respondent  with  the  assistance 
of  one  man,  the  third  man  having  been  called 
away,  attempted  to  do  so,  and  during  the  pro- 
cess one  of  the  planks  fell,  which  caused  him 
to  be  thrown  to  the  ground  and  injured. 

This  action  is  based  on  the  claim  that  ap- 
pellant was  n^ligent  In  its  duty  in  falling  to 
furnish  the  requisite  number  of  men  In  mov- 
ing the  scaffold,  and  in  failing  to  warn  re- 
8p<Hident  of  the  dangers  attending  it  This 
scaffold  was  underneath  the  roof  of  a  lean-to 
and  conformed  to  its  slope.  It  consisted  of 
four  pine  planks,  10  feet  long,  10  or  12  inches 
wide,  and  2  inches  thick.  Two  of  the  planks 
were  placed  end  to  end,  slightly  overlapping 
where  they  met  snd  held  together  with  a 
bolt  The  other  two  planks  were  similarly 
placed  by  the  side  of  the  first  two  and  fasten- 
ed with  a  bolt;  but  the  two  sets  of  planks 
were  not  fastened  together  In  any  way.  At 
the  upper  end,  and  in  the  center,  the  planks 
rested  on  two  Iron  pipes  securely  placed 
there  for  the  purpose  of  supporting  them,  and 
at  the  lower  end  they  rested  upon  a  girder. 
To  keep  the  scaffold  from  slipping  from  its 
rapports,  long  Iron  bolts  were  projected 
through  the  ends  of  the  planks  and  rested 
against  the  iron  pipes  and  girder.  The  lay- 
ii«  of  each  additional  width  of  sheet  roofing 
necessitated  the  moving  of  the  scaffold  side- 
ways for  a  distance  of  2  feet  and  within 
each  pand  the  scaffold  was  moved  In  this 


way  7  or  8  times,  and  respondent  had  assist- 
ed in  moving  it  about  20  times.  . 

According  to  respondent's  testimony  the 
method  followed  in  moving  the  scaffold  was 
for  O'Nell,  the  sheeter,  to  stand  on  a  beam 
in  the  structure  at  the  upper  end.  Gather,  the 
helper,  on  another  beam  at  the  lower  end, 
and  respondent,  the  bucker  up,  on  the  middle 
pipe,  steadying  himself  with  his  hands  on 
some  part  of  the  structure  above,  and  all 
simultaneously  pushing  the  scaffold  to  the 
desired  place  on  the  pipes.  At  the  time  of 
the  accident  the  helper  had  been  called  to  do 
other  work,  and  O'Nell  and  respondent  under 
his  direction,  proceeded  to  move  it  without 
the  assistance  of  a  third  man,  anu  whUe  re- 
spondent was  in  the  act  of  adjusting  a  bolt 
in  the  bottom  .boards,  which  had  been  taken 
apart,  the  lower  board  fell,  causing  the  other 
end  to  fly  up  and  knock  respondent  to  the 
ground,  a  distance  of  25  feet  If  the  third 
man  had  not  been  called  away,  and  the  scaf- 
fold had  been  moved  in  the  usual  manner, 
or  if  O'Nell  and  respo^ident  had  proceeded  to 
move  the  scaffold  in  the  customary  way,  In- 
stead of  attempting  to  take  it  apart  the  ac- 
cident could  not  have  happened.  A  scaffold 
constructed  and  suspended  in  the  manner 
stated  was  an  instrumentality  furnished  by 
appellant.  There  was  no  evidence  to  show 
that,  when  properly  handled,  it  was  not  a 
safe  appliance  for  the  purpose  for  which  it 
was  required. 

Respondent  was  not  an  experienced  struc- 
tural iron  worker,  although  he  had  workeJ 
with  the  roofing  gang  for  a  couple  of  days, 
and  had  assisted  In  moving  the  scaffold  a 
number  of  times,  had  ample  opportunity  to 
notice  its  construction,  the  manner  in  which 
it  was  suspended,  and  the  liability  of  Its 
becoming  detached  or  slipping  from  the  iron 
pipes;  yet  his  experience  was  not  of  such 
length  of  time,  or  character,  as  to  put  upon 
him  the  burden  of  anticipating  that  the 
boards  might  slip  from  their  bearings  if  an 
attempt  was  made  to  move  the  scaffold  by 
taking  out  the  bolt  in  the  manner  stated. 
The  position  he  was  required  to  take  in  mov- 
ing the  scaffold  was  a  difficult  one^  as  he 
was  obliged  to  stand  on  a  pipe  24  feet  from 
the  ground  and  hold  himself  in  place  by  rest- 
ing one  hand  on  one  of  the  planks  while  at- 
tempting to  remove  the  other  plank.  He  was 
facing  the  upper  end  of  the  scaffold,  with 
his  back  to  the  lower  end,  and  by  reason  of 
bis  i)08itlon  and  inability  to  watch  that  end 
he  was  not  necessarily  guilty  of  contributory 
negligence  because  In  handling  the  board  the 
lower  end  slipped  off.  It  Is  evident  that  it 
required  considerable  skill  and  experience  to 
detach  and  move  the  scaffold  by  taking  it 
apart.  Respondent  testified  that  he  followed 
O'Nell's  instructions,  and  resorted  to  this 
method  of  moving  the  scaffold  simply  because 
O'Nell  took  the  initiative  and  he  supposed 
it  was  all  right 
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For  tbe  parposes  of  this  case  we  Bball  as- 
sume that  O'Neil  was  a  fellow  serrant,  and 
that  the  doty  of  saperlntending  the  moving 
of  tbe  scaffold  had  not  been  delegated  to  him 
by  the  master;  bat  this  admission  does  not 
relieve  api>ellant  of  the  duty  of  furnishing  a 
sufficient  number  of  men  to  conduct  the  oper- 
ations. Appellant  was  not  excused  from  tbe 
duty  of  warning  respondent  of  the  danger  of 
moving  the  scaffold  by  taking  it  apart  He 
received  no  instructions  on  the  snbject,  and 
naturally  followed  the  suggestions  of  the  ex- 
perienced workman.  It  does  not  conclusively 
appear  from  the  evidence  that  respondent  ap- 
preciated the  dangers  of  attempting  to  move 
the  scaffold  in  tbe  manner  stated,  or  that  he 
assumed  the  risk  of  so  doing.  The  evidence 
was  sufficient  to  sustain  the  findings  of  the 
Jury  that  the  approximate  cause  of  the  acci- 
dent was  the  calling  away  of  the  third  man, 
and  permitting  the  other  two,  without  in- 
structions, to  attempt  to  accomplish  the  mov- 
ing of  the  scaffold  by  taking  it  apart  Boyer 
v.  Eastern  Ry.  C!o.,  87  Minn.  367,  92  N.  W. 
326 ;  Peterson  v.  American  Grass  Twine  Com- 
pany, 90  Minn.  343,  96  N.  W.  913 ;  Wlckham 
V.  C.  St  P.,  M.  &  O.  Ry.  Co.,  124  N.  W.  639. 

Affirmed. 

O'BRIEN,  X,  took  no  part 


In  re  JUDICIAL  DITCH  NO.  1,  BIG  STONE 
COUNTY. 

WHEELSIR  et  al.  v.  ALMOND  TP.  et  al. 
(Supreme  Court  of  Minnesota.     May  6,  1910.) 

On  reargument  Original  opinion  (124  N. 
W.  227)  adhered  to. 

PER  CURIAM.  On  reargnmoit  two  proi>- 
ositlons  were  argued: 

1.  The  first  proposition  Is  that  the  trial 
court  was  In  error  in  making  general  findings 
of  fact  only,  and  in  not  making  special  find- 
ings of  fact  This  imposed  on  this  court  the 
duty  of  practically  making  snch  particular 
findings  of  fact.  In  order  that  it  might  def- 
initely consider  and  determine  the  question 
which  will  be  next  herein  considered;  for 
the  conclusion  of  the  trial  court  must  be  sus- 
tained. If  this  can  be  done  on  any  reasonable 
and  proper  construction  of  the  evidence.  It 
would  have  been,  of  course,  a  great  con- 
venience to  this  court  if  special  findings  had 
been  made.  The  trial  Judge,  moreover,  is 
obviously  in  much  l>etter  position  to  make 
those  findings  than  this  court  But  while  a 
rule  requiring  that  such  findings  be  made  by 
the  trial  court  would  be  convenient  we'  are 
unable  to  determine  that  It  was  reversible 
error  for  the  trial  judge  to  fall  to  do  so. 

2.  In  the  opinion  In  this  case  upon  tho 
original  hearing,  this  court  concluded  that 
the  evidence  as  to  the  excess  of  benefits  over 


damages  and  costs  was  not  so  conclusive  as 
to  justify  a  reversal  of  the  findings  and  con- 
clusions of  the  trial  court  The  question  bas 
been  elaborately  argued  and  reargued  oral- 
ly and  In  briefs.  The  court  has  considwed 
the  matter  In  great  detail.  According  to  the 
reports  of  the  viewers  and  engineers,  tbe 
total  benefits  are  $68,003.40;  the  costs.  In- 
cluding damages,  $38,366.91;  and  the  excess 
of  benefits  over  costs  and  damages,  $29,636.- 
49.  The  controversy  in  this  case  arises  over 
the  amount  which  should  properly  be  deduct- 
ed from  this  balance.  Plaintiff  Insists  that 
the  maximum  amount  fairly  to  be  deducted 
Is  $18,852.50.  Defendants  refer  us  to  that 
portion  of  the  testimony  which  they  insist 
shows  that  the  amonnt  to  be  deducted  should 
be  $61,512.  This  sum  is  made  up  of  two 
classes  of  items,  namely:  Those  based  upon 
defendant's  testimony,  Including  a  statement 
of  estimated  amounts  In  the  sum  of  $33,592; 
and  a  statement  of  estimates  not  based  upon 
testimony  as  to  amounts,  aggregating  $28,000. 
namely,  damages  where  the  proposed  ditch 
would  cut  through  cultivated  farms  and 
where  it  appeared  the  damages  would  be 
greatly  increased  on  appeal,  damages  for  ex- 
pense of  bridges  allowed  to  towns  and  to  pri- 
vate parties,  for  which  an  insufficient  amount 
had  been  allowed,  and  allowance  for  fencing 
the  proposed  ditch. 

If  the  second  class  of  items  be  «itirely 
Ignored,  the  figures  for  which  the  defendants 
argue  show  that  the  costs,  including  dam- 
ages, were  substantially  more  than  tbe  bene- 
fita  It  Is  entirely  true  that  the  estimates  of 
damages — ^llke  the  estimates  of  benefits — 
were  subject  to  much  and  just  criticism. 
Iiarge  sums  must  be  deducted  from  the  cal- 
culation of  damages,  in  order  that  a  just  ap- 
proximation to  a  proper  amonnt  be  possible. 
We  have  endeavored  to  make  a  just  approxi- 
mation, aided  by  the  elaborate  and  detailed 
briefs  of  both  counseL  We  reach  tbe  same 
conclusion  originally  announced — ^that  this 
court  is  not  Justified  on  the  record  in  dis- 
turbing the  findings  of  t3ie  trial  court  and  its 
conclusion  to  dismiss  the  ditch  proceedings. 
We  do  not  mean  to  be  understood  by  this 
that  in  the  exercise  of  Its  Judicial  discretion 
the  trial  court  was  not  justified  in  consider- 
ing the  second  class  of  items  of  deduction 
claimed  by  defendants  and  in  attaching  some 
weight  thereto.  We  reiterate  that  the  court 
proceeded  in  the  exercise  of  Judicial  discre- 
tion, and  was  not  restricted  to  mere  clerical 
calculation.  In  this  particular  case,  however, 
the  conclusion  Is  sustained  by  the  calcula- 
tions of  benefits,  less  damages  and  costs. 
The  original  opinion  is  therefore  adhered  to. 

Affirmed. 

BROWN,  J.  In  my  opinion  the  trial  eonit 
should  make  complete  findings  In  proceed- 
ings of  this  kind. 
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BUNKLB  T.  WESMT.    <No.  15,961.) 
(Supreme  Court  of  Nebraska.    April  28,  1910.) 

(Svttahu*  hv  th«  Court.). 

1.  bodndabies  (s  48*)— aotion  to  establibh 
—Pleading — Anbweb. 

In  an  action  in  which  the  location  of  the 
dlTision  line  between  the  real  estate  of  the  re- 
spective parties  is  in  issue,  an  allegation  in  the 
answer  that  a  surveyor  located  the  line,  and 
that  the  plaintifF  has  ever  since  such  location  ac- 
quiesced in  the  line  as  located,  and  that  defend- 
ant built  his  fence  on  said  line  and  improved 
his  land  "up  to  said  line  as  the  boundary  be- 
tween them,  and  has  so  continued  ever  since," 
does  not  state  a  defense  without  the  allegation 
that  the  parties  agreed  ui>on  the  line  so  located 
•a  the  boundary  Une,  or  that  the  same  was  so 
located  not  less  than  10  years  prior  to  the  com- 
mencement of  the  action. 

[Eld.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  232-242;    Dec  Dig.  {  48.*] 

2.  BOUNDABIES    (SI    3,    8*)— E}8TABLI8Hl£EinS— 
CONFUCTINO    SUBVETS. 

In  determining  the  boundaries  of  land  de- 
pending upon  the  true  center  of  a  section  line, 
and  various  surveys  by  different  surveyors  dis- 
agree as  to  the  true  center,  the  survey  that  takes 
the  section  comers  connected  by  said  line  as  the 
basis  of  the  survey,  those  comers  being  then 
found  by  the  monuments  of  the  government  sur- 
vey, will  control,  rather  than  a  survey  made 
later  when  the  government  monuments  are  not 
found,  and  the  necessary  section  comers  are 
found  by  measurements  from  distant  monu- 
ments. When  monuments  fixed  by  the  govern- 
ment snrvey  can  be  found  they  will  control  aa  to 
the  location  of  the  section  comers. 

[EA,  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  a  8,  &•] 

Appeal  from  District  Court,  Furnas  Coun- 
ty; Orr,  Judge. 

Action  by  James  M.  Runkle  against  Dan- 
iel T.  Welty.  Judgment  for  plaintifl,  and 
defmdant  appeals.    Affirmed. 

W.  S.  Morlan  and  Ritchie  &  Wolff,  for  ap- 
pellant   Perry  &  Lambe,  for  appellee. 


SEDGWICK,  J.  The  question  Involved  In 
this  case  is  as  to  the  location  of  the  division 
line  between  the  lands  of  the  plaintiff  and 
those  of  the  defendant  The  plaintiff  owned 
and  occupied  the  S.  E.  ^  of  the  S.  W.  V*  and 
lots  5  and  6,  and  the  defendant  the  N.  ^A  of 
the  S.  E.  %  of  section  82,  township  4  N., 
range  24  W.,  in  Furnas  county.  The  plain- 
tiff alleged  that  he  was  the  owner  and  en- 
titled  to  the  possession  of  the  tract  of  land 
in  controversy,  being  1  chain  and  5  links 
in  width  at  north  end  and  55  links  In  width 
at  south  end,  and  being  a  part  of  lot  6,  ad- 
joining defendant's  land  Immediately  west 
and  along  the  west  end  thereof,  and  that  the 
defendant  wrongfully  detained  the  posses- 
sion from  him.  For  answer  the  defendant 
denied  generally  the  allegation  of  the  plain- 
tiff, and  alleged  that  In  April,  1894,  there 
was  a  dispute  between  the  plaintiff  and  de- 
fendant as  to  the  boundary  line  between 
their  lands,  and  that  the  county  surveyor, 


then  acting  for  the  plaintiff  and  defendant, 
"made  an  actual  survey  of  said  lands  both 
paying  the  exiwuses  thereof,  and  on  said 
last-mrationed  survey  said  surveyor  located 
said  road  and  line  between  plaintiff  and  de- 
fendant, about  four  rods  east  of  Its  former 
location.  On  the  completion  of  said  survey 
the  plaintiff  bulK  bis  fence  on  the  west  side 
and  the  defendant  on  the  east  side  of  said 
highway  so  located  by  said  surveyor  last 
mentioned,  and  Improved  their  respective 
lands  up  to  said  highway  as  the  boundary 
between  them  and  have  so  continued  ever 
since."  As  this  action  was  begun  on  the 
22d  day  of  August,  1903,  which  was  within 
10  years  of  the  time  of  the  alleged  location 
of  the  boundary  line  by  the  county  surveyor. 
It  may  foe  questionable  whether  this  part  of 
the  answer  stated  a  defense  (it  falls  to  al- 
lege either  an  agreement  as  to  the  division 
line  or  adverse  possession  for  10  years),  but 
It  was  so  treated  by  the  court,  and  is  now 
so  treated  by  the  parties.  Upon  the  trial  in 
the  district  court  the  Jury  found  a  verdict 
In  favor  of  the  plaintiff,  and  the  defendant 
has  appealed  to  this  court. 

1.  The  first  matter  discussed  In  the  brief 
of  the  defendant  is  the  location  of  the  line 
by  the  cotmty  surveyor,  as  alleged  in  his 
answer,  and  as  to  the  acquiescence  of  the 
defendant  In  the  supposed  boundary  so  es- 
tablished. We  do  not  find  any  reply  in  the 
record,  but  the  case  appears  to  have  been 
tried  as  though  the  allegations  of  the  answer 
were  denied.  It  seems  to  be  agreed  by  all 
parties  that  as  late  as  the  spring  of  1894 
the  true  location  of  the  division  line  was  in 
dispute,  and  that  at  that  time  the  county 
surveyor,  Phoebus,  made  the  survey  upon 
which  the  defendant  relies.  The  defendant 
testifies  that  while,  he  was  working  upon 
the  land  near  the  supposed  line,  in  the  spring 
of  1894,  the  plaintiff  complained  that  the  de- 
fendant was  working  on  his  (the  plaintiff's) 
land,  and  that  the  true  line  was  farther 
east  than  where  the  defendant  was  at  work, 
and  that  there  was  a  somewhat  strenuous 
dispute  between  them;  that  the  plaintiff  be- 
came very  earnest  and  very  positive,  and 
that  finally  he  (the  defendant)  proposed  that 
they  have  the  land  surveyed  by  the  county 
surveyor;  that  the  plaintiff  consented  to 
this,  and  that  the  county  surveyor  made  the 
survey  accordingly  and  located  the  true  line ; 
that  thereupon  he  (the  defendant)  called  at- 
tention of  the  plaintiff  to  the  line  as  located 
by  the  surveyor,  and  that  the  plaintiff  said 
that  he  was  satisfied  with  it.  This  evidence 
appears  to  be  relied  upon  as  establishing  an 
agreement  between  the  plaintiff  and  the  de- 
fendant to  adopt  the  Une  so  found  by  the 
surveyor  as  a  division  line  between  them, 
and  the  parties  have  Introduced  considerable 
evidence  as  to  whether  or  not  the  plaintiff, 
after  the  survey,  continued  to  recognize  this 
as   the  true  line.     The  plaintiff,   however. 
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positively  denied  tbat  be  ever  consented  to 
recognize  the  line  tben  located  as  the  divi- 
sion line.  He  testified  that  he  told  the  de- 
fendant at  the  time  that  the  survey  was  not 
right  and  tbat  the  line  should  be  much  far- 
ther east  There  is  no  doubt  that  when 
there  la  a  dispute  in  regard  to  the  true  loca- 
tion of  an  uncertain  line  of  division,  the 
parties  may  settle  tbat  dispute  and  fix  the 
boundary  line  by  agreement  A  parol  agree- 
ment. If  afterwards  acquiesced  in  and  acted 
upon.  Is  sufficient  for  tbat  purpose,  although 
the  possession  of  the  land  to  the  line  so  fixed 
may  not  have  been  for  the  full  statutory 
period.  The  most  that  can  be  said  for  the 
defendant's  contention  is  that  the  evidence 
upon  this  point  was  quite  confilcting  and 
presented  an  issue  for  the  determination  of 
the  Jury. 

2.  It  appears  to  be  contended  In  defend- 
ant's brief  tbat  the  evidence  is  not  sufficient 
to  support  the  verdict  of  the  Jury  as  to  the 
location  of  the  true  boundary  line.  It  ap- 
pears tbat  there  were  four  different  surveys 
made  Involving  the  location  of  the  line  In 
dispute.  The  first  in  1880  by  Mr.  Hasty,  who 
was  tben  county  surveyor  of  Fiimas  county, 
the  second  in  1883  by  Mr.  Hill,  the  county 
surveyor  at  tbat  time,  the  third  in  1894  by 
Mr.  Pbffibns,  then  county  surveyor,  and  the 
fourth  in  1900  by  Mr.  Hasty,  who  was  again 
county  surveyor.  There  were  other  surveys 
at  different  times  that  bad  more  or  less  re- 
lation to  section  S2  or  some  part  thereof. 
The  plaintiff  claims  that  the  surveys  made 
by  Mr.  Hasty  were  correct,  and  the  defend- 
ant relies  upon  the  surveys  made  by  Hill 
and  Phoebus.  The  central  line  of  the  section 
running  north  and  south,  as  established  by 
the  Hasty  survey,  forms  the  east  boundary 
of  the  tract  In  dispute,  and  that  line,  as  es- 
tablished by  the  Pboebus  survey,  forms  the 
western  boundary  of  the  land  in  dispute.  All 
parties  agree  as  to  the  location  of  the  south 
quarter  comer  of  section  82.  All  these  snr- 
v^s  In  determining  the  location  of  the  nortb 
quarter  comer  of  tbe  section  run  west  from 
the  northeast  comer  of  the  section.  To  find 
this  nortbeast  comer  of  the  section,  tbe 
Phoebus  survey,  following  Mr.  Hill,  started 
from  tbe  southeast  corner  of  the  section  and 
ran  a  line  nortb  and  found,  as  he  says,  by 
measurement  indicated  by  the  Hill  survey 
tbe  markings  of  the  northeast  comer  of  the 
section  made  by  Mr.  Hill.  He  tben  ran  a 
line  west  between  sections  32  and  29,  locat- 
ing the  quarter  comer  by  tbe  Hill  measnre- 
ments.  None  of  these  measurements  of  the 
north  line  of  the  section  seem  to  correspond 
with  those  made  by  the  government  survey 
In  1871.  The  Hasty  surveys  make  this  line 
1  chain  longer  and  the  Phoebus  survey  1.63 
chains.  The  north  quarter  comer  establish- 
ed by  the  Pboebus  survey  is  seven  or  eight 


rods  farther  west  than  tbat  established  by 
the  Hasty  survey.  This  discrepancy  in  lo- 
cating the  north  quarter  comer  of  tbe  sec- 
tion is  tbe  cause  of  this  litigation.  Mr.  Has- 
ty, In  making  his  survey,  started  at  the 
northeast  comer  of  the  section.  He  testified 
tbat  at  bis  first  survey  in  1880  be  found  the 
mounds  and  pits  of  tbe  government  survey 
at  this  corner  of  the  section  distinctly  mark- 
ed, and  in  this  he  is  well  supported  by  at 
least  two  witnesses  who  assisted  him  in 
making  the  survey,  and  by  other  witnesses. 
He  also  found  tbe  northwest  comer  of  tbe 
section  and  located  the  nortb  quarter  comer 
by  dividing  equally  the  distance  between  the 
two  comers.  The  deposition  of  Mr.  Anselmo 
B.  Smith  was  taken  by  the  plaintiff  and 
used  upon  the  trial.  He  has  had  many 
years'  experience  in  practical  surveying,  and 
was  considered  by  all  parties  to  this  liti- 
gation to  be  entirely  competent  and  thor- 
oughly qualified  in  bis  profession.  He  tes- 
tifies tbat  In  1879  or  1880  he  surveyed  for 
tbe  location  of  tbe  town  of  Cambridge  which 
is  located  Immediately  nortb  of  section 
32,  and  that  In  doing  so  he  ascertained  the 
true  location  of  tbe  northeast  comer  of  sec- 
tion 32,  and  tben  found  tbe  government 
mounds  and  pits  plainly  marked.  Again,  a 
few  days  before  his  evidence  was  taken  in 
1905,  upon  examination  of  the  surveys  that 
bad  been  made  be  considered  tbe  comer  as 
located  by  the  Hasty  survey  to  be  tbe  cor- 
rect corner,  and  an  addition  to  tbe  town  of 
Cambridge  was  by  him  laid  out  with  refer- 
ence to  the  comer  so  located. 

We  think  this  evidence  fully  supports  the 
finding  of  the  Jury  which  must  have  been 
that  the  comer  as  established  by  the  Hasty 
survey  I«  tbe  true  northeast  comer  of  sec- 
tion 32.  It  follows  tbat  In  the  HUl  survey 
and  tbe  Phoebus  survey  there  was  a  mistake 
In  tbe  location  of  the  northeast  comer  of 
this  section,  which  resulted  In  a  mistake  In 
locating  tbe  north  and  south  center  line. 
Indeed  the  evidence  Is  so  strong  and  so  sat- 
isfactory npon  this  point  tbat  It  is  doubtful 
whether  any  other  verdict  than  that  return- 
ed In  this  case  could  be  allowed  to  stand. 

8.  Several  Instractions  given  by  the  court 
are  objected  to,  and  complaint  is  made  of 
the  refusal  to  give  certain  instructions  ask- 
ed by  defendant.  These  suggestions  are  not 
much  discussed  or  insisted  npon  in  tbe  brief, 
and  we  do  not  find  any  errors  in  tbe  instruc- 
tions. 

Some  of  tbe  methods  pursued  by  counsel  In 
the  introduction  of  evidence  are  more  or  lees 
confusing,  but  If  we  have  succeeded  in  get- 
ting a  correct  understanding  of  the  record, 
tbe  parties  have  had  a  fair  trial,  and  tbe 
verdict  is  supported  by  the  evidence. 

The  Judgment  of  tbe  district  court  la 
therefore  affirmed. 
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LANCASinSR  COUNTT  r.  FITZOBaALD 

et  aL    (KNIOHT,  IntervOMr). 

(No.  16.011.) 

(Suiureme  Court  of  Nebraska.    April  28,  1910.) 

(BgOaiut  h»  th«  Court.) 

i.  Apfeai.  ard  Ebbob  (t  1007*)— Skcono  Ap- 

PiiAL — Law  or  the  Case. 

A  deciaion  of  this  court  on  a  former  appeal 
of  a.  question  of  law  presented  by  the  nootd  is 
thereafter  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4358-^68;  Dec  Dig.  S 
1097.*] 

2.  SUFTICIENCT    or   EVIDERCK. 

B\-idence  examined  and  referred  to  in  the 
opinion  held  sufficient  to  sustain  the  Judgment 
of  the  district  court. 

3.  Appeal  and  Ebbob  (|  931*)— Fihdiros  in 

EqUITI— PBK8UMPTI0N8. 

"In  a  suit  in  equity,  where  the  court  makes 
special  findings,  and  omits  therefrom  some  fact 
conclusively  established  by  the  evidence  essen- 
tial to  the  decree,  such  fact,  on  appeal  to  this 
court,  will  be  treated  as  tliough  found  by  the 
court."  Lynch  t.  Eagan,  67  Neb.  541,  83  N. 
W.TT5. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  S7U4;  Dec  Dig.  {  931.*] 

Appeal  from  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Action  by  the  County  of  Lancaster  against 
Mary  Fitzgerald  and  others.  From  the  Judg- 
ment, Frank  D.  Eager  appeals.    Affirmed. 

J.  C.  McNemey  and  B.  D.  Steams,  for  ap- 
pellant. F.  M.  Tyrrell  and  a  B.  Matson,  for 
appellee  Lancaster  County.  W.  T.  Stevens, 
for  appellee  Knight 

FAWCETT,  J.  This  case  Is  here  for  the 
second  time.  Our  former  opinion  (74  Neb. 
433,  104  N.  W.  875)  contains  a  sufflclent 
statement  of  the  pleadings  and  facts.  On  the 
second  trial  in  the  district  court,  plalutUTs 
suit  was  dismissed  as  to  Intervener  Benja- 
min F.  Knight,  treasurer,  and  also  as  to  all 
of  the  defendants  except  appellant  Frank  D. 
Eager.  Judgment  was  entered  In  favor  of 
the  plaintiff,  county  of  Lancaster,  against  de- 
fendant Eager  for  $644.11  and  execution 
awarded.  Defendant  appeals.  The  assign- 
ments of  error  set  out  and  argued  in  defend- 
ant's brief  are:  "(1)  The  court  bad  no  Juris- 
diction of  the  subject-matter  of  the  action. 
(2)  The  Judgment  Is  not  supported  by  the  evi- 
dence, and  is  contrary  to  the  evidence.  (3) 
Hie  findings  of  thfe  court  do  not  support  the 
Judgment  (4)  The  Judgment  Is  contrary  to 
law." 

The  first  and  fourth  assignments  were  de- 
cided adversely  to  defendant  on  the  former 
hearing.  We  there  held  that  plaintiff's  peti- 
tion stated  a  cause  of  action  for  waste,  and 
that  a  connty  may  maintain  a  suit  to  restrain 
waste.  The  theory  upon  which  defendant 
contends  the  court  has  no  Jurisdiction  is  that 
this  Is  a  suit  for  the  collection  of  taxes,  and 
that,  the  statute  having  pointed  ont  an  effi- 
cient and  summary  mode  for  the  collection  of 


taxes,  that  method  Is  exclusive.  Defendant's 
proposition  of  law  Is  sound  enough,  t>ut  it  is 
not  applicable  here,  as  this  i»  not  In  a  strict 
sense  a  proceeding  to  collect  taxes.  It  was 
commenced  as  a  suit  In  equity  to  restrain  the 
commission  of  waate^  the  commission  of 
wbldi.  If  not  enjoined,  would  make  the  col- 
lection of  the  tax  impossible.  After  the  suit 
was  commenced,  and  a  restraining  order  bad 
been  Issued  to  prevent  the  commission  of  the 
waste,  defendant  obtained  the  execution  of 
the  stipulation  and  vacation  of  the  restraining 
order  as  set  ont  In  our  former  opinion,  and 
thereupon  proceeded  to  remove  the  building; 
and,  If  he  is  now  permitted  to  prevail  In  this 
suit,  plaintiff  will  be  left  without  property  of 
sufflclent  valne  ft<om  which  to  collect  Its  past- 
due  and  unpaid  taxes.  It  goes  without  say- 
ing that  defoidant  should  not  be  permitted 
to  thus  escape,  unless  the  court  Is  powerless 
to  prevent  This  being  a  suit  In  equity,  the 
court  -will  extend  Its  arm  to  Its  full  length  In 
an  effort  to  prevent  such  an  Injustice. 

Defendant's  second  assignment,  that  the 
Judgment  Is  not  supported  by  fhe  evidence.  Is 
clearly  without  merit  The  restraining  or- 
der was  vacated  <m  the  strength  of  defend- 
ant's stipulation.  Defendant's  agreement, 
when  he  obtained  the  vacation  of  the  re- 
straining order,  vas  that  If  it  should  finally 
be  decreed  that  the  taxes  in  controversy  were 
a  lien  upon  the  building  and  material  taken 
therefrom  by  defendant  and  that  the  plaintiff 
had  a  right  to  enjoin  the  removal  of  said 
bnlldlng,  he  would  pay  the  amount  of  such 
taxes,  not  exceeding  the  value  of  said  build- 
ing. The  evidence  overwhelmingly  establish- 
es the  fact  that  the  building  was  worth  not 
less  than  1,600,  and  some  witnesses  place  Its 
value  at  much  more  than  that  The  amount 
of  the  taxes  Is  shown  by  the  undisputed  evi- 
dence to  be  $589.24.  The  amount  of  the  Judg- 
ment is  (544.11.  These  figures  speak  for 
themselves,  and  render  discussion  unneces- 
sary to  demonstrate  that  the  Judgment  Is  ful- 
ly sustained  by  the  evidence. 

The  third  assignment,  that  the  findings  of 
the  court  do  not  support  the  Judgment,  has  a 
little  more  merit,  bnt  not  much.  No  request 
was  made  for  special  findings,  but  the  court 
on  Its  own  motion  found  specially  as  to  some 
of  the  facts.  The  court  first  made  a  general 
finding  In  favor  of  the  plaintiff  and  against 
the  defendant  In  the  special  findings  the 
court  first  finds  that  the  taxes  were  properly 
levied  and  assessed  for  the  years  set  out  in 
plaintlflrs  petition,  being  from  1882  to  1801, 
inclusive.  The  second  finding  Is  that  during 
all  of  said  years  there  was  upon  the  lots  de- 
scribed In  plaintiff's  petition  a  large,  two- 
story  brick  building,  which  was  affixed  to  the 
realty  and  made  a  part  thereof,  and  that  the 
taxes  levied  upon  said  property  Included  tax- 
ation upon  said  building  as  an  Improvement 
Third.  That  defendant  Eager  purchased  the 
building  and  commenced  to  tear  the  same 
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dawn,  Intending  to  remove  It  from  the  prem- 
ises, with  full  notice  and  actual  knowledge  of 
the  lien  of  said  taxes.  Fourth.  That  the  re- 
straining order  refored  to  was  allowed. 
Fifth.  The  entering  Into  the  stipulation. 
Sixth.  That  in  pursuance  of  the  stipulation 
defendant  E<ager  entered  Into  the  bond  call- 
ed for  therein,  and  that,  "In  pursuance  to 
said  stipulation  and  bond,  the  court  entered 
an  order  dissolving  said  restraining  order." 
Seventh.  That  at  the  commencement  of  this 
action  plaintiff  was  entitled  to  an  Injunc- 
tion restraining  the  removal  of  the  building. 
Eighth.  "That  there  is  now  due  said  plaintiff 
from  defendant  Frank  D.  Eager,  In  consider- 
ation of  the  said  stipulation  heretofore  de- 
scribed herein,  the  sum  of  $544.11,  for  which 
amount  with  interest  thereon  at  the  rate  of 
10  per  cent  per  annum  from  this  date  untU 
paid,  together  with  the  costs  of  this  action, 
the  said  plaintiff  is  entitled  to  Judgment" 
Ninth.  That  Intervener  has  no  interest  in  the 
action,  and  his  petition  should  be  dismissed. 
Tenth.  That  the  cause  should  be  dismissed  as 
to  all  of  the  defendants  other  than  defendant 
Eager.  On  such  general  and  special  findings 
the  court  entered  judgment  for  $544.11,  and 
awarded  execution  therefor. 

In  support  of  his  contention  that  the  find- 
ings of  the  court  do  not  support  the  judgment, 
it  is  argued  that  there  was  no  finding  that 
the  county  had  sustained  any  damage  or  loss 
by  reason  of  the  removal  of  the  building. 
The  agreement  In  the  stipulation  was  not  to 
pay  any  damage  plaintiff  might  sustain  by 
reason  of  the  removal  of  the  building.  It 
was  "shall  pay  the  amount  of  said  taxes  to 
the  plaintiff  county  not  exceeding  the  value  of 
said  building."  Under  this  stipulation,  we 
think  ail  that  the  plaintiff  was  required  to 
prove  was  that  the  restraining  order  was 
rightfully  issued,  the  amount  of  the  taxes, 
and  that  they  were  a  lien  upon  the  building 
as  well  as  upon  the  lots.  These  facts  are 
fully  established  by  the  evidence,  and  are  ful- 
ly covered  by  the  general  finding  of  the  court 
and  fairly  covered  by  the  special  findings. 
If  It  be  said  that  the  special  findings  do  not 
specifically  state  the  amount  of  the  taxes,  or 
the  value  of  the  building,  the  decree  would 
still  be  good  under  the  rule  announced  In 
Lynch  v.  Eagan,  67  Neb.  541,  93  N.  W.  775, 
wherein  we  held:  "In  a  suit  In  equity,  where 
the  court  makes  special  findings,  and  omits 
therefrom  some  fact,  conclusively  establish- 
ed by  the  evidence  essential  to  the  decree, 
such  fact  on  appeal  to  this  court,  will  be 
treated  as  though  found  by  the  £0urt."  The 
general  finding  was  sufllcient  to  support  the 
judgment  No  special  findings  were  request- 
ed by  either  side.  In  Moody  v.  Arthur,  16 
Kan.  419.  429,  Mr.  Justice  Brewer,  after  dis- 
posing of  another  branch  of  the  case,  uses 
this  language:  "This  really  disposes  of  the 
ease,  for  in  respect  to  the  second  question  It 
may  be  said  that  no  special  findings  of  fact 
were  demanded,  and  that  while  the  court 
does  find  specially  certain  facts,  It  prefaces 


them  with  a  general  finding  that  the  alle- 
gations, all  and  singular,  contained  to  the  an- 
swer of  the  said  defendants  are  true' — bo 
that  whether  the  facts  iq>eclally  mentioned 
In  the  findings  are  of  themselves  sufficient  to 
support  the  decree  Is  practically  Immaterial; 
the  court  having  covered  all  with  a  general 
finding." 

Viewed  from  any  standiwlnt,  defendant's 
appeal  is  without  merit 

The  judgment  of  the  district  court  la  af- 
firmed. 


BRIGOS  T.  ROYAIi  HIGHLANDERS.     <No. 

15,75&) 
(Supreme  Court  of  Nebraska.    April  23,  1910.) 

On  motion  to  modify  opinion.    Modified. 
For  former  opinion,  see  124  N.  W.  911. 

PER  CURIAM.  The  defendant  has  re- 
quested us  to  modlQr  the  opinions  heretofore 
filed  in  this  case,  so  as  to  decide  that  the 
1905  amendments  to  the  defendant's  edicts 
gave  It  a  representative  form  of  government, 
to  withdraw  from  the  opinion,  written  by 
Judge  Root  the  reference  to  the  qualifica- 
tions necessary  to  render  members  eligible  to 
hold  the  three  principal  offices  of  the  order, 
and  to  define  with  more  particularity  the 
term  "ai  representative  form  of  government" 

The  opinions  heretofore  filed  decide  the 
only  issue  before  the  court,  viz.,  that  so  far 
as  the  plaintiff  is  concerned  the  society  at 
the  time  It  acted  w{is  not  qualified  to  amend 
Its  edicts  with  reference  to  her  rights.  The 
only  other  persons  clothed  with  any  right 
to  question  the  form  of  the  defendant's  gov- 
ernment are  the  state  and  such  beneficiaries 
as  may  be  prejudiced  by  the  defendant's 
amended  edicts.  Neither  the  state,  nor  any 
beneficiary  other  than  the  plaintiff,  is  before 
the  court  In  this  action,  and  we  are  without 
power  to  render  a  judgment  that  will  fore- 
close inquiry  Into  said  subject,  should  the 
question  be  presented  In  other  litigation.  We 
should  and  shall  remain  unprejudiced  to  de- 
termine that  issue.  If  presented  in  leg^al  form. 
Nothing  we  have  said  in  any  opinion  filed  In 
this  case  should  be  taken  as  a  determination 
that  the  defendant  does  not  at  the  present 
time  have  a  representative  form  of  govern- 
ment, or  as  suggesting  in  the  remotest  degree 
that  the  defendant's  affairs  are  not  being  ad- 
ministered with  the  strictest  fidelity  by  the 
representatives  pf  said  society.  The  first 
paragraph  of  the  motion  Is  denied. 

The  criticisms  above  referred  to  were  un- 
necessary and  are  withdrawn.  The  t&nu  "a 
representative  form  of  government"  we  be- 
lieve to  have  been  correctly  and  accurately 
defined  In  La^ge  v.  Royal  Highlanders,  75 
Neb.  lOe,  106  N.  W.  224,  110  N.  W.  1110,  10 
Xj.  R.  a.  (N.  S.)  666,  121  Am.  St  Rep.  780. 
and  In  onr  former  opinions  in  this  case,  so 
that  the  concluding  paragraph  of  the  motion 
Is  overruled. 
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MOSHER  T.  HUWALDT  et  aL    (Na  16,998.) 
(Sapreme  Court  of  Nebraska.    April  23,  1910.) 

(ByUabM*  tv  th«  Court.) 

1.  COITBTB   (J  92*)— Stabb   Dkcisis— Mattebs 
OP  Practicb. 

This  conrt  ia  not  ordinarilv  bound  by  the 
construction  pnt  upon  statutes  by  former  opin- 
ions, if  such  construction  is  dictum  only,  being 
unnecessary  to  tb«  determination  of  the  case 
then  before  the  court,  but  when  such  construc- 
tion involves  a  qaestion  of  practice  only,  and 
has  been  for  more  than  nineteen  years  followed 
by  the  trial  courts,  and  indirectly  several  times 
appnrred  by  this  court,  it  will  be  followed  until 
changed   by  the  lawmakers. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
IMg.  I  335;   Dec.  Dig.  t  92.*] 

2.  Courts  (g  90»)— Vbnub  (t  19*)— RMiDiaiCT 
aw  Defendant. 

The  former  decisions  of  this  court  con- 
struing section  60,  Code  Civ.  Proc,  to  mean 
tliat  an  action  under  that  section  can -be  begun 
only  in  tlie  county  where  the  defendants  or 
some  one  of  the  defendants  resides  or  is  present 
in  the  county  at  the  time  of  the  commencement 
of  the  action,  are  adhered  to,  and  in  such  case 
the  action  is  deemed  to  be  commenced  as  to  the 
defendant  so  served  at  the  date  of  the  sum- 
mons which  is  served  upon  him  in  the  county 
m  which  the  action  is  begun. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 

R!^-  i  S^^'-rP^-^P^:  i  ^5*    Venn^  Cent 
Dig.  S  33;    Dec.  Dig.  (  19.*] 

Appeal  from  District  Court,  Cedar  Coiinty ; 
Graves,  Judge. 

Action  by  Sir  William  Mosher  against  Au- 
gust Huwoldt  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Afiarmed. 

Wilbur  F.  Bryant,  for  appellant  W.  W. 
Quivey  and  G.  B.  Wllley,  for  appellees. 

SEDGWICK,  J.  On  the  30th  day  of  Jan- 
nary,  1908,  the  plaintiff  filed  his  petlUon  In 
the  district  court  of  Cedar  county,  and  on 
the  3d  day  of  February,  1908,  procured  a 
summons  to  be  issued  thereon  against  the 
defendants  directed  to  the  sheriff  of  Cedar 
county.  The  defendants  were  both  residents 
of  Pierce  county,  and  were  not  in  Cedar 
county  on  the  day  the  summons  was  Issued, 
but  afterwards,  on  the  14th  day  of  February 
following,  the  summons  was  duly  served  by 
the  sheriff  of  Cedar  county  and  within  that 
county  upon  one  of  the  defendants.  The 
other  defendant  was  not  served.  Ten  days 
later  the  defendants  Jointly  filed  a  special 
appearance.  In  this  they  allege  that  they 
were  at  all  times  since  January  1,  1908,  resi- 
dents of  Pierce  county,  and  objected  to  the 
Jurisdiction  of  the  court  for  the  reason  that 
'Neither  of  the  said  defendants  were  in 
Cedar  county  on  February  8,  1908,  the  date 
of  the  commencement  of  this  action,  nor  were 
they  at  said  time  residents  of  said  county." 
The  court  sustained  the  objection  and  dis- 
missed the  case,  and  the  plaintiff  has  appeal- 
ed. The  plaintiff  has  furnished  us  a  vigor- 
ous, though  not  very  extensive,  brief.  He  re- 
ten  to  no  authorities  from  other  Jurisdic- 
tions, but  bases  his  contention  entirely  upon 


the  construction  of  the  statute,  which  is  as 
follows:  "Every  other  action  must  be 
brought  in  the  county  in  which  the  defendant 
or  some  one  of  the  defendants,  resides,  or 
may  be  summoned."  Code  Civ.  Proc.  {  60. 
This  section  of  the  Code  seems  to  have  been 
borrowed  from  the  Code  of  Ohio,  and  that 
court  has  several  times  considered  It,  but 
never,  so  far  as  we  have  observed,  has  con- 
strued it  with  reference  to  the  precise  point 
here  presented.  In  Osborn  v.  Lldy,  51  Ohio 
St  90,  37  N.  m  434,  that  court  said:  "The 
chapter  of  the  Civil  Code  on  the  venue  of  ac- 
tions prescribes  reasonable  and  convenient 
rules  with  respect  to  the  places  where  ac- 
tions may  be  prosecuted,  which,  like  other 
provisions  of  the  Code,  must  be  construed 
liberally  with  a  view  of  advancing  the  rem- 
edies it  affords."  Construing  the  statute 
liberally  with  a  view  of  advancing  the  rem- 
edies It  affords,  as  suggested  by  that  court, 
the  writer  would  have  hesitated  to  hold  the 
service  in  question  Insufficient,  if  It  were  a 
matter  of  first  Impression. 

Section  62  of  the  Code  of  Civil  Procedure 
provides:  "A  civil  action  must  be  commenced 
by  filing  In  the  office  of  the  clerk  of  the  prop- 
er court  a  petition,  and  causing  a  summons 
to  be  Issued  thereon."  Section  19  provides: 
"An  action  shall  be  deemed  commenced,  with- 
in the  meaning  of  this  title,  as  to  the  defend- 
ant, at  the  date  of  the  summons  which  is 
served  on  him."  An  action  Is  begun  so  far 
as  anything  on  the  part  of  the  plaintiff  Is 
necessary,  when  the  petition  Is  filed  and 
summons  Is  Issued  thereon.  He  may  begin 
his  action  in  any  county  where  the  defendant 
"may  be  summoned."  If  he  begins  his  ac- 
tion and  the  defendant  is  In  fact  regularly 
served  with  summons  In  the  county  where  . 
the  action  Is  begun,  it  would  seem  that  a 
liberal  construction  of  the  statute  with  a 
view  to  furnish  him  a  remedy  might  lead  to 
the  conclusion  that  he  had  begun  his  action 
In  the  county  where  the  defendant  "may  be 
summoned."  No  doubt  in  many  cases  this 
might  result  in  hardship  to  defendant.  Pe- 
titions might  be  filed  In  several  counties  and 
summons  issued  with  the  purpose  of  serving 
the  defendant  whenever  he  might  happen  to 
go  into  any  one  of  the  counties.  And  so  the 
defendant  would  be  compelled  to  defend  at 
a  place  distant  from  his  home  where  it 
might  be  inconvenient  for  him  and  his  wit- 
nesses. But  this  condition  is  not  whoUy 
remedied  by  the  construction  that  the  trial 
court  has  put  upon  the  statute.  The  defend- 
ant may  still  t)e  sued  In  a  county  distant 
from  bis  home.  Perhaps  a  more  Just  prac- 
tice is  furnished  by  providing  for  the  place 
of  trial  Instead  of  limiting  the  place  of  be- 
ginning the  action,  as  In  New  Tork  and  oth- 
er states.  The  matter  is,  of  course,  peculiar- 
ly within  the  discretion  of  the  Legislature, 
and  the  province  of  the  courts  is  to  ascertain 
the  meaning  of  the  Legislature.     The  ques- 
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tlon  ben  considered  bas  been  many  times 
discussed  by  tbis  coart. 

The  plaintiff  insists  tbat  it  baa  never  been 
before  this  court  so  as  to  be  necessarily  de- 
termined. In  Coffman  t.  Brandboeffer,  33 
Neb.  279,  50  N.  W.  6,  it  was  said  In  the 
opinion:  "Clearly  the  meaning  of  section  60 
is  that  actions  like  this,  if  not  instituted  In 
the  county  where  the  defendant  resides,  must 
be  begun  In  tbe  county  where  the  defendant 
actually  is,  and  the  summons  must  be  serv- 
ed upon  him  while  in  the  county.  The  suit 
cannot  be  commenced  before  he  enters  the 
county."  In  that  case  the  defendant  resided 
in  Keith  county  and  the  suit  was  begun  in 
Douglas  county.  Attachment  was  also  is- 
sued when  the  petition  was  filed.  At  tbe 
time  the  petition  was  filed,  a  suit  was  pend- 
ing In  Keith  county  upon  the  same  cause  of 
action.  It  does  not  appear  from  the  opinion 
that  tbe  Douglas  county  summons  was  ever 
served  upon  the  defendant  The  action 
therefore  was  not  begun  "in  the  county 
where  the  defendant  may  be  summoned,"  and 
It  is  said  In  the  opinion  that  "the  purpose 
of  the  motion  filed  by  the  defendant  was  to 
qaash  the  attachment"  It  seems  tbat  it  was 
not  necessary  in  that  case  to  say  that  the 
action  "must  be  begun  In  the  county  where 
tbe  defendant  actually  is  and  the  summons 
must  be  served  upon  him  wbUe  in  the  coun- 
ty." The  decision  would  have  been  the  same 
If  the  construction  of  the  statute  had  been 
that  "the  action  must  be  begun  In  the  county 
where  the  defendant  actually  Is  or  where  be 
can  be  actually  served." 

Tbe  statute  in  question  was  next  discussed 
in  Hoagland  v.  Wilcox,  42  Neb,  138,  60  N. 
W.  376.  In  that  action  also  an  attachment 
was  Issued,  and  it  was  begun  in  the  district 
court  of  Douglas  county.  No  service  was 
had  upon  tbe  defendant  In  that  county,  but 
the  summons  from  Douglas  county  was  serv- 
ed upon  the  defendant  in  Kearney  county, 
tbe  county  of  his  residence.  An  objection 
was  made  to  tbe  Jurisdiction  of  the  court 
and  upon  that  objection  the  court  quashed 
"the  service  of  process."  Tbe  court  discuss- 
ed somewhat  at  length  the  question  whether 
the  Issuing  and  levy  of  tbe  writ  of  attach- 
ment upon  sufficient  grounds  gave  tbe  court 
jurisdiction  of  the  action  so  that  summons 
might  have  been  sent  to  another  county  for 
service,  and  the  action  of  the  trial  court  in 
quashing  the  service  was  sustained.  That 
this  was  the  sole  point  really  determined  Is 
clear  from  the  conclusion  of  the  opinion: 
"We  are  satisfied  that  the  lower  court  was 
right  in  holding  tbat  tbe  commencement  of 
the  action  by  attachment,  or  tbe  fact  that  a 


writ  of  attachment  had  been  obtained  in  the 
action  in  Douglas  county,  was  not  sufficient 
to  authorize  the  Issuance  of  the  summons  to 
Kearney  county  and  its  service  on  defendant, 
that  such  service  was  invalid  and  ineffective, 
and  there  was  no  error  committed  in  quash- 
ing the  service."  And  in  anoth^  part  of  the 
opinion  the  court  said  tbat  this  was  tbe 
only  question  presented  for  consideration. 
The  point  stated  In  the  second  paragraph  of 
the  syllabus  is  therefore  dictum  only. 

For  these  reasons,  tbe  plaintiff  has  stren- 
uously insisted  in  bis  brief  that  these  cases 
are  not  to  be  regarded  as  precedents  deter- 
mining tbe  question  which  he  now  presents. 
While  there  Is  mncb  force  in  the  argument  so 
presented,  we  do  not  feel  at  liberty  to  con- 
sider the  question  an  oi>en  one.  Tbe  ques^ 
tlon  is  purely  one  of  practice,  and,  while  the 
construction  contended  for  by  the  defendant 
may  sometimes  be  of  much  importance  to  lit- 
igants, yet  there  are  no  doubt  serious  con- 
siderations that  may  be  urged  upon  both 
sides  of  tbe  question.  Such  questions  of 
practice  should  be  well  settled,  and  definitely 
understood  by  the  profession  and  the  pub- 
lic generally.  The  cases  above  discussed 
have  been  several  times  referred  to  In  the 
opinions  of  this  court  as  determining  the 
question  now  t>efore  us.  In  Davis  v.  Bal- 
lard, 38  Neb.  830,  67  N.  W.  527,  Mr.  Com- 
missioner Irvine  recognized  Coffman  y. 
Brandboeffer  as  authority  upon  this  point, 
and,  after  stating  the  holding  of  the  court 
In  that  case,  the  commissioner  says:  "In 
other  words,  it  cannot  be  said  that  an  ac- 
tion is  properly  begun  when  a  petition  is 
filed  and  summons  is  issued  without  the  pres- 
ent ability  to  proceed  and  serve  the  sum- 
mons. To  permit  a  contrary  course  would 
allow  the  plaintiff  to  select  his  forum,  issue 
summons  after  summons,  and  lie  In  wait  for 
a  chance  coming  of  the  defendant  It  would 
open  a  door  to  fraud  upon  the  Jurisdiction  of 
the  court"  And  in  Banna  v.  EJmerson,  45 
Neb.  708,  64  N.  W.  229,  Chief  Justice  Ner- 
val cites  Coffman  t.  Brandboeffer,  supra, 
with  approval;  so  tbat  not  only  the  bar  of 
the  state,  but  this  coart  also,  bas  regarded 
the  matter  as  settled  for  nearly  20  years, 
and  dnrlng  that  time  the  Legislature  has 
been  many  times  in  session  and  has  taken 
no  action  to  change  the  construction  of  the 
statute,  which  bus  been  so  long  acquiesced  in. 

Under  these  circumstances,  it  would  per- 
haps have  been  rash  to  have  expected  the 
trial  court  to  have  sustained  the  service  in 
this  case.  We  think  tbe  judgment  of  the 
district  court  is  right,  and  it  is  therefore  af- 
firmed. 
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GUSTAIPSON  T.  CE3>AR  BAPIDS  &  M.  C. 
RT.  CX). 

(Supreme  Court  of  Iowa.    May  12,  1910.) 

1.  Cabbxebs  a  271*)— Bbeach  of  Coktbacx— 
Failuxb  to  Gabbt  to  Destination— Dah- 

AGES. 

Where  a  street  railroad  iMUHenger  left  the 
car  becauae  it  was  not  going,  as  nsual,  to  the 
end  of  the  line,  and  was  compelled  to  walk  some 
distance,  his  remedy,  if  any,  was  for  breach  of 
contract,  and  he  could  not  recover  In  the  ab- 
sence of  evidence  of  damage. 

f  Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  271.*] 

2.  Appeai.  and  Ebbok  ({  1171*)— Harhxess 
E^ROB— Failcbz  to  Allow  Nouinai,  Dam- 
ages. 

FVtilure  to  allow  nominal  damages  to  which 
one  is  entitled  is  not  ground  for  leversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4553 ;   Dec  Dig.  {  1171.*] 

Ajqpeal  ftom  District  Court,  Linn  County; 
F.  O.  Eailson,  Judge. 
The  plaintiff  appeala    AiBrmed. 

Crosby  &  Fordyce,  for  appellant  W.  Q. 
Clark  and  W.  B.  Steele,  for  appellee. 

UlDD,  J.  The  Central  Park  line  Is  one  of 
defendant's  street  railways  in  Cedar  Rapids. 
The  plaintiff,  wltb  tils  wife,  child,  and  slster- 
tai-law  boarded  a  car  at  Fifth  street  and  First 
avenue  with  the  purpose  of  riding  to  E 
avenue  and  Sixteenth  street,  the  end  of  the 
line  near  which  he  resided.  He  paid  the 
fares  of  himself  and  those  with  him,  but  it 
does  not  appear  how  much  this  was.  Upon 
reaching  Sixteenth  street,  the  car  stopped, 
and  plaintiff,  noticing  the  conductor  swinging 
the  trolley  around,  asked  If  the  car  was  going 
no  farther,  and  was  Informed  that  such  was 
the  order  of  the  conductor.  The  plaintiff  then 
inquired  of  the  conductor  if  that  was  as  far 
as  he  was  going,  and  the  latter  said:  "If  you 
are  going  to  the  circus,  why  don't  yon  go  the 
other  way?"  Being  told  that  plaintiff  wished 
to  go  to  the  end  of  the  line,  the  conductor 
answered:  "That  is  the  accommodation  I  will 
give  you  to-day."  Asked  to  stop  the  car  so  that 
those  with  plaintiff  might  get  off,  the  con- 
ductor did  so,  saying,  "Go  ahead  and  get 
them  off."  When  plaintiff,  after  informing 
those  with  him,  said  that  he  would  "see  about 
this,"  the  conductor  responded,  -"Go  ahead 
and  see."  According  to  the  evidence  in  be- 
half of  plaintiff,  in  making  the  last  two  re- 
marks, the  conductor  appeared  angry  about 
something.  The  customary  course  of  the  car 
was  along  Sixteenth  street  to  fi  avenue,  five 
blocks  farther,  and  plaintiff  was  compelled  to 
walk  this  distance,  carrying  the  child,  as  was 
also  his  wife  and  sister-in-law.  The  two  latter 
assigned  their  claims  for  damages  to  him. 
Upon  proof  of  the  foregoing  facta,  a  verdict 
was  directed  for  the  defendant 

It  will  be  observed  that  the  plaintiff  and 
his  assignors  were  not  ejected  from  the  car, 
nor  even  requested  to  leave  it  so  that  Curtis 


V.  Railway,  87  Iowa,  622,  54  N.  W.  339,  and 
Colne  V.  Railway,  123  Iowa,  458,  99  N.  W. 
134,  relied  upon  by  ai^)ellant  are  not  in  pohit 
They  merely  asked  to  be  let  off  because  the 
car  was  not  going,  as  was  usual,  to  the  end  of 
the  line.  The  conductor  complied  with  the 
request,  and  they  alighted  In  safety.  His  con- 
versatkHi  was  not  discourteous,  even  though 
he  may  have  appeared  angry,  and  nothing 
whatever  occurred  to  occasion  humiliation  mi 
their  part  Possibly  there  was  a  breach  of 
contract  in  failing  to  carry  them  to  the  end 
of  the  line,  but,  if  so,  no  evidence  of  damage 
was  adduced.  E^ven  If,  upon  such  breach, 
nominal  damages  should  be  allowed,  as  con- 
tended by  appellant,  this  would  not  be  ground 
of  reversal.  See  cases  collected  in  Harvey 
V.  Railway,  129  Iowa,  465,  482,  105  N.  W. 
958,  3  L.  R.  A.  (N.  S.)  973,  113  Am.  St  Rep. 
483.  No  right  other  than  that  to  damages  was 
involved,  so  that  the  cause  Is  not  within  the 
rule  of  that  decision. 

niere  was  no  error. 

Affirmed) 


WAIySTON  V.  WALSTON. 
(Supreme  Court  of  Iowa.    May  12,  1910.) 

1.  DivoBCx  (S  286*)—ALiM0Ny— Review. 

Where  a  wife,  obtaining  a  divorce,  appeals 
from  the  allowance  of  alimony,  and  the  hus- 
band does  not  appeal,  the  decree  of  divorce  is  a 
verity,  and  the  hustand  may  not  urge  that  it 
should  not  have  been  granted,  in  support  of  the 
alimony  awarded  {  but  the  court  must  consider 
the  evidence  in  view  of  the  decree,  and  deter- 
mine what  will  be  a  just  allowance  to  the  wife 
under  the  circumstances, 

[Ed.  Note.— For  other  cases,  see  IMvonee,  Dec. 
Dig.  I  286.*] 

2.  Divorce  (8  240*)— Amount  or  Aumont. 

A  wife  obtained  a  divorce^  for  cruelty.  The 
parties,  who  lived  together  only  a  few  months, 
had  been  previously  married,  and  each  had  chil- 
dren. The  wife  at  the  time  of  the  marriage  bad 
but  little  property,  while  the  husband  was  then 
worth  at  least  $1^,000,  and  he  bad  that  amount 
of  property  at  the  time  of  the  trial.  Beld,  that 
the  wife  was  entitled  to  an  allowance  of  $4,000 
as  alimony. 

[H3d.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  S|  675-678;   Dec.  Dig.  §  240.*] 

Appeal  from  District  Court  I<lnn  County ; 
Mlh>  P.  Smith,  Judge. 
"Not  to  be  officially  reported." 
The  opinion  states  the  nature  of  the  ap- 
peal.    Modified  and  affirmed. 

C.  W.  Kepler  &  Son  and  Rickel  &  Dennis, 
for  appellant     Vorls  &  Haas,  for  appellee. 

8HERWIN,  J.  The  plaintiff  sued  for  a 
divorce  from  the  defendant  on  the  ground  of 
cruel  and  inhuman  treatment  and  'asked 
for  alimony.  The  trial  court  gave  her  a  de- 
cree of  divorce  after  a  full  'hearing  on  the 
merits,  and  awarded  her  less  than  $50  ali- 
mony. She  appeals  from  the  allowance  of 
alimony. 
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:  Tbe  defendant's  own  testimony  shows  that 
at  the  time  of  tbe  trial  of  the  divorce  action 
he  was  worth  at  least  |25,000.  The  parties 
were  married  on  the  16th  day  of  Octoberi 

1906,  and  lived  together  until  abont  May  1, 

1907,  when  the  plaintiff  left  the  defendant. 
Both  had  been  married  before,  and  both  had 
children  by  tbe  former  marriages;  she  hav- 
ing two,  and  the  defendant  nine.  At  the 
time  of  their  marriage  the  plaintifr  had  but 
Mttle  property,  but  the  defendant  then  had 
about  the  same  amount  as  at  the  time  of 
the  trlaL  If  the  plaintiff  was  entitled  to  a 
divorce  on  the  ground  of  cruel  and  Inhuman 
treatment,  we  are  of  the  opinion  that  she 
was  also  entitled  to  substantial  alimony. 
The  defendant  does  not  appeal ;  hence  the  de- 
cree of  divorce  Is  a  verity,  and  must  be  so 
treated  In  considering  this  appeal  from  the 
award  of  alimony. 

But  there  is  no  fixed  mie  for  determining 
the  amount  of  alimony  that  shall  be  allowed 
in  a  particular  case,  and  the  courts,  and 
this  court  in  particular  on  appeal,  are  per- 
mitted to  consider,  all  of  the  facts  and  cir- 
cumstances in  evidence  bearing  uimn  the 
question.  Here  the  appellee  claims  that  the 
divorce  should  not  have  been  granted,  and, 
based  On  that  assumption,  he  says  that  the 
plaintiff  Is  entitled  to  no  more  than  was  al- 
lowed her  by  the  trial  court.  The  plaintiff 
was  divorced,  however,  and  by  not  appealing 
from  that  decree  against  him  the  defendant, 
tacitly  at  least,  admits  its  correctness,  and 
is  now  in  no  position  to  urge  that  It  should 
not  have  been  granted.  We  mnst  therefore 
consider  the  evidence  in  view  of  the  decree  of 
divorce,  and  determine  what  will  be  a  Just 
allowance  to  the  plaintiff  under  all  of  the 
circumstances  before  us.  We  reach  the  con- 
clusion that  $4,000  will  be  a  fair  and  Just  ad- 
ditional allowance,  and  the  decree  of  the 
district  court  will  be  so  modified  as  to  give 
to  the  plaintiff  $4,000  in  addition  to  the  sum 
awarded    by  the  trial  court 

Modified  and  affirmed. 


GAIiUCHA  V.  NASO. 
(Snpreme  Court  of  Iowa.    May  6,  1010.) 

1.  Appeal  ano   Ebbob  (|   1002*)— Review- 
Findings  OP  JuBT— Conclusiveness. 

Jnry  findings  upon  conflicting  evidence  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3935 ;   Dec.  Dig.  i  1002.*] 

2.  Dauages  (8  175*)— Breach  of  Contbacp— 
Actions — Evidence — Admissibilitt. 

In  an  action  for  damages  by  breach  of  a 
seller's  contract  not  to  go  into  tbe  same  business 
in  competition  with  plaintiff  upon  selling  to 
him,  evidence  as  to  how  plaintiff's  business  was 
affected  by  defendant's  competition,  even  after 
suit  was  brought,  was  admissible  as  bearing  up- 
on tbe  question  of  damages. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  H  460-471 ;   Dec.  Dig.  i  175.*) 


3.  Damages  (|    117*)— Mkasubb— Bbkaoh   of      ! 

contbact. 

Losses  caused  by  a  seller's  breach  of  con'-       , 
tract  not   to  engage  in  competition   with    the       ' 
business  sold  cannot  otdinaruy  be  exactly  de- 
termined ;     the   jury's   estimate    of    reasonable 
compensation  to  the  Injured  party  from  the  rel- 
evant facts  being  all  that  is  possible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §8  285,  286;   Dec.  Dig.  {  117.*) 

Appeal  from  District  Court,  Linn  County; 
Milo  P.  Smith,  Judge. 

Action  to  recover  damages  for  breach  of 
contract.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  The  facts  will  be  stated 
in  the  opinion.    Affirmed. 

F.  Li  Anderson  and  J.  H.  Preston,  for  ap- 
pellant Redmond  &  Stewart  and  Frank  C 
Byers,  for  appellee. 

WEAVER,  J.  Prior  to  September,  1907, 
the  defendant  bad  for  some  time  been  en- 
gaged in  the  retail  fruit,  confectionery,  and 
tobacco  business  in  the  city  of  Marion,  Iowa. 
Whether  he  was  at  all  time  the  real  pro- 
prietor of  said  business  or  acted  as  the  part- 
ner or  agent  of  one  Mercario  who  held  a 
bill  of  sale  of  tbe  goods  is  not  entirely  clear, 
nor  do  we  deem  It  very  material  in  this  case. 
About  tbe  date  named  plaintiff  had  negotia- 
tions with  both  defendant  and  Mercurlo 
for  tbe  purchase  of  tbe  business,  and  a  price 
was  agreed  upon  and  paid.  Mercurlo  trans- 
ferred the  title  of  tbe  property  to  plaintiff, 
who  took  possession,  and  has  since  continu- 
ed therein.  Plaintiff  alleges  that  defendant 
as  a  part  of  the  same  deal  agreed  to  go  out 
of  the  trade  at  that  place,  and  not  open  ap 
again  in  competition  with  him,  but  that  with- 
in a  month  or  two  after  said  contract  was 
made  defendant  reopened  a  retail  business  in 
the  same  line  In  plaintiff's  Immediate  vicinity, 
to  the  injury  of  the  plaintiff  who  seeks  to 
recover  damages.  The  defendant  denies  the 
alleged  agreement.  There  was  trial  to  a  Ju- 
ry and  verdict  returned  for  plaintiff  for  the 
sum  of  $375.  Motion  for  new  trial  being 
overruled.  Judgment  was  entered  on  tbe 
verdict,  and  defendant  appeals. 

The  issue  whether  defendant  made  the 
agreement  pleaded  by  the  plaintiff  was  one 
of  fact,  and,  the  evidence  l>eing  conflicting, 
the  finding  of  the  Jury  thereon  will  not  be 
disturbed  by  the  court  The  only  question 
seriously  urged  upon  our  attention  by  de- 
fendant is  that  tbe  damages  are  excessive, 
and  that  the  court  erred  in  several  respects 
in  admitting  testimony  thereon,  and  in  sub- 
mitting the  fssue  to  the  Jury.  It  is  first 
said  that  plaintiff  was  erroneously  permit- 
ted to  show  damages  which  occurred  after 
bringing  suit  and  before  triaL  It  appears 
that  the  action  was  brought  in  the  usual 
manner,  and  being  reached  for  trial,  and  no 
one  appearing  for  the  plaintiff.  It  was  or- 
dered dUmissed,  but  was  reinstated  by  the 
court  on  the  following  day.     After  the  dla- 
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mlsaal,  a  new  Original  notice  was  served  on 
the  defendant  of  the  filing  of  another  peti- 
tion. That  petition  -was  filed  in  the  same 
case,  and  yras  evidently  treated  and  consid- 
ered by  the  court  as  an  amendment  or  snp- 
plement  to  the  original  petition.  With  this 
oonstmctlon  of  the  pleadings  there  was  no 
prejudicial  Irregularity  or  error  with  respect 
to  the  time  which  plaintiff  was  allowed  to 
cover  In  bis  testimony. 

The  appellee's  crttlclsm  of  the  rulings  and 
Instrnctions  of  the  court  concerning  the 
damages  and  the  measure  of  plaintiff's  re- 
covery grows  out  of  Jin  apparent  misconcep- 
tion of  the  theory  to  which  the  court  held. 
The  action  was  not  brought  to  recover  for 
mere  loss  of  profits,  nor  do  we  understand 
the  trial  court  to  have  adopted  that  theory. 
The  Injury  of  which  plaintiff  complained 
was  to  the  value  of  his  business,  and  proof 
of  reduction  in  the  amount  done  and  in 
the  dally  sales  after  defendant  re-entered 
business  was  admitted  as  bearing  on  that 
proposition,  but  not  as  In  itself  affording  a 
measure  for  the  recovery  of  damages.  The 
rule  given  by  the  trial  court  to  the  Jury  was 
in  substance  the  one  approved  by  this  court 
In  Moorehead  v.  Hyde,  3S  Iowa,  385.  As 
bearing  upon  this  question,  we  see  no  good 
reason  why  proof  of  the  facts  concerning  the 
manner  In  which  the  business  was  affected 
by  the  wrongful  competition  even  after  suit 
was  brought  was  not  admissible.  Losses  in 
such  cases  are  not  ordinarily  susceptible 
of  any  mathematically  exact  measurement. 
The  most  that  can  be  done  is  to  adduce  the 
pertinent  focts  and  submit  them  to  the  Jury 
to  estimate  and  determine  the  sum  which 
will  afford  the  Injured  party  reasonable  com- 
pensation. It  appears  to  have  been  fairly 
done  In  this  case,  the  damages  allowed  do 
not  seem  to  be  excessive,  and  no  good  cause 
is  shown  why  this  controversy  should  be 
further  prolonged. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


DU  BOIS  V.  LUTHMEai  et  at. 
(Sapreme  Court  of  Iowa.    May  S,  1910.) 

1.  Tbiai-  (8  143*)— Questions  pob  Jubt— Dw- 

PUTBD   i^smiONT. 

Where  there  is  much  dispute  in  testimony 
as  to  material  facts,  the  court  Is  justified  in 
submitting  the  same  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342,  343 ;   Dec.  Dig.  %  143.*] 

2.  EXPIMBIVTB      (8      9*)— ACCIDENTAI.     EXPI.0- 

SIOK — Action  fob  Injuries — Violation  of 
STATrms  AS  Hatebial  Inquibt— Pboximats 
Cause. 

Where  in  an  action  against  storekeepers  for 
personal  injuries  due  to  an  explosion  of  gaso- 
line claimed  to  have  been  neghgently  delivered 
to  plaintiff  for  kerosene  in  a  can  not  intended 
for  gasoline,  it  appeared  plaintiff  took  the  can 
from  her  parents,  and  presented  it  to  defendants 
as  a  proper  receptacle  for  gasoline  or  kerosene, 
whichever  she  ordered,  and  the  can  then  had 


some  oil  in  it,  the  fact  that  defendants  violated 
Code  Supp.  1907,  g  2510j,  in  filling  it,  was  not 
material  to  any  inquiry  in  the  case,  as  it  Waa 
not  the  proximate  cause  of  her  injuries  result- 
ing from  the  explosion  when  she  afterward* 
undertook  to  use  a  part  of  the  oil  to  replenish 
a  fire  in  a  cook  stove. 

[Ed.  Note.— For  other  cases,  see  Elxplosives, 
Dec.  Dig.  {  9.*] 

3.  Witnesses    (|    379*)— Impbachment  —  In- 
consistent Statements. 

la  an  action  against  storekeepers  for  per- 
sonal injuries  due  to  an  explosion  of  gasoline 
Claimed  to  have  been  negligently  delivered  to 
plaiotifT  for  kerosene  in  a  can  not  intended  for 
gasoline,  plaintiff's  father  testified  as  to  his  hav- 
ing a  can  about  his  place,  and  that  immediately 
after  the  accident  he  sent  it  back  to  defendants, 
and  that  he  had  once  himself  purchased  gaso- 
line which  was  put  into  it,  and  that  the  can 
was  painted  red.  There  was  testimony  also 
tending  very  strongly  to  show  such  can  was 
not  sent  back,  but  was  in  possession  of  his  fami- 
ly the  next  day  after  the  accident,  and  had  let- 
tering on  it  required  by  the  statute  for  gasoline 
cans.  Held,  that  it  was  error  to  exclude  testi- 
mony that  he  said  shortly  after  the  accident 
that  he  did  not  blame  defendants,  as  he  liad  a 
gasoline  can. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  379.*] 

4.  Explosives  (J  9*)— Accidental  Explosion 
—Action  fob  Injuries — Evidence. 

In  an  action  for  injuries  to  a  child  due  to 
an  explosion  of  gasoline  alleged  to  have  been 
negligently  delivered  to  her  for  kerosene  in  a 
can  not  intended  for  gasoline,  it  was  competent 
to  show  that  on  the  morning  after  the  accident 
children  of  the  family  to  which  she  belonged 
were  seen  in  possession  of  a  gasoline  can  prop- 
erly painted  and  labeled. 

[E<d.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  (  9.*] 

5.  Evidence  (§  116*)— Declarations  of  Per- 
sons IN  Possession. 

Their  declarations  also  as  to  what  they 
were  going  to  do  with  it  were  admissible  as  ver^ 
bal  acts  explanatory  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidenob 
Dec.  Dig.  i  116.*] 

6.  Evidence   (I   123*)— Eeb  QESTiB  —  Stat»- 
uent  Afteb  transaction  ob  Event. 

In  an  action  for  injuries  to  a  cliild  dne  to 
an  explosion  of  gasoline,  what  her  mother  said 
within  10  minutes  after  the  explosion  as  to 
how  the  accident  occurred  was  admissible  as 
part  of  the  res  gestte. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  §§  351-368 ; .  Dec.  Dig.  {  123.*] 

7.  Negligence  (§  139*)— Instruotions— Def- 
inition OF  "Negligence." 

An  instruction  that  negligence  consists  in 
doing  something  which  a  person  of  ordinary  pni- 
dence  and  care  would  not  have  done  or  would 
not  have  omitted  to  do  under  the  same  or  simi- 
lar circumstances  is  not  as  clear  as  it  might  l)e, 
but  is  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  371-377;    Dec.  Dig.  8  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4743-4763;   voL  8,  pp.  7729-7731.] 

Appeal  from  Superior  Court  of  Oelweln; 
D.  M.  Porter,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injuries  received  by  plaintiff  due  to 
an  explosion  of  gasoline,  which  gasoline  It 
is  charged  was  delivered  and  put  in  a  can 
not  marked  as  required  by  law;   and  negli- 
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gently  deUvered  to  plaintiff  wlthoat  inform* 
Ing  her  of  the  fact  that  It  was  gasoline.  De- 
fendants' answer  was  In  effect  a  general 
denial.  The  case  was  tried  to  a  jury,  re- 
sulting In  a  verdict  and  Judgment  for  plain- 
tiff In  the  sum  of  $2,500.  Defendants  appeal. 
Reversed. 

Jay  Cook  and  W.  B.  IngersoU,  for  appel- 
lants. 

DEEMER,  O.  X  Plaintiff  claims  that  h^ 
mother  sent  her  and  her  brother,  Guy  a  boy 
of  six  years  of  age^  to  defendants'  store  to 
buy  10  cents  worth  of  kerosene;  that  they 
took  with  them  a  dark  red  two-gallon  can 
which  did  not  have  the  word  gasoline  print- 
ed on  It;  that  the  children  went  to  the  de- 
fendant's stores  called  for  the  kerosene,  and 
that  defendants,  instead  of  putting  kerosene 
into  the  can,  put  In  gasoline  and  delivered 
It  to  the  children,  who  took  It  home  with 
them  In  the  can  which  they  took  to  the 
store.  After  they  had  brought  the  can 
home,  plaintiff,  by  the  direction  or  consent 
of  her  mother,  undertook  to  start  or  replenish 
the  fire  in  a  cook  stove  preparatory  to  the 
preparation  of  a  meal,  dnd  In  so  doing  she 
turned  some  of  the  contents  of  the  can  Into 
a  cup  and  put  it  on  the  fire,  resulting  in  an 
explosion  which  caused  the  injuries  com- 
plained of.'  There  is  much  dispute  in  the 
testimony  regarding  the  character  of  the 
can  into  which  defendants  put  the  gasoline, 
and  also  as  to  what  plaintiff  and  her  brother 
ordered  when  they  went  to  defendants'  store, 
so  that  the  trial  court  was  Justified  in  sub- 
mitting these  matters  to  the  Jury  by  proper 
InstructionB.  The  manner  in  which  the  case 
was  submitted  is  shown  by  the  following 
Instruction  given  to  the  Jury  as  a  part  of 
the  court's  charge:  "Par.  7.  The  bnrd«i 
is  on  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence:  (a)  That  the  defend- 
ant A.  J.  Luthmer,  as  agent  for  H.  J.  Luth- 
mer,  was  negligent  and  did  not  use  ordinary 
care  In  the  manner  charged  In  the  petition 
either  (1)  in  delivering  to  the  boy  Ouy  Du 
Bois,  or  to  him  and  plaintiff,  gasoline  when 
he  asked  for  kerosene,  and  not  informing  him 
thereof;  or  (2)  that  defendant  did  deliver  to 
the  boy  Ouy  Du  Bois,  or  to  him  and  plaintiff, 
gasoline  in  a  can  not  properly  painted  or 
labeled  as  by  law  provided,  (b)  That  she  was 
Injured  by  reason  of  such  negligence  and 
want  of  care  on  the  part  of  defendants  and 
while  nsing  some  of  the  substance  in  start- 
ing a  fire  while  using  ordinary  car&  (c)  That 
she  In  no  way  by  her  negligence  contributed 
to  produce  the  injury  complained  of."  By 
section  2510J,  Code  Supp.  1907,  it  is  provid- 
ed: "Every  person  dealing  at  retail  In  gaso- 
line in  this  state  shall  after  the  first  day  of 
January,  1907,  deliver  the  same  to  the  pur- 
chaser in  quantities  of  more  than  one  quart, 
and  less  than  alx  gallons,  only  in  such  bar- 
rels, casks,  packages,  cans  or  measures,  paint- 
ed vermlllioa  red  and  having  the  word  gaso- 


line plainly  stenciled  or  marked  thereon.  No 
such  dealer  shall  deliver  kerosene  in  a  barrel, 
cask,  package  or  can  painted  or  marked  as 
above.  There  was  testimony  strongly  tending 
to  show  that  the  can  In  which  the  gasoline  was 
delivered  was  painted  a  vermilllon  red,  and 
that  it  had  lettering  thereon;  but  the  sig- 
nificant thing  about  the  matter  is  that  plain- 
tiff took  the  can  whatever  it  may  have  beea 
from  her  parents  who  owned  It,  and  pre- 
sented It  to  the  defendants  as  a  proper  re- 
ceptacle for  the  gasoline  or  kerosene,  no  mat- 
ter which  it  may  have  been  that  plalntUT 
ordered.  Moreover,  the  can  as  presented  to 
defendants  had  some  oil  in  it  when  present- 
ed to  the  defendants.  The  fact  that  defend- 
ants may  have  violated  the  law  in  putting 
gasoline  into  a  kerosene  can  Is  not  material 
to  any  Inquiry  in  this  case.  Even  though 
this  may  have  been  a  violation  of  law,  It 
was  in  no  eense  the  proximate  cause  of  plain- 
tiff's injuries.  Had  it  been  kerosene,  doubt- 
less plaintiff  would  not  have  been  Injured, 
although  this  is  entirely  a  matter  of  con- 
jecture. 

1.  The  chief  matters  relied  upon  for  a 
reversal  are  alleged  errors  in  the  admission 
and  rejection  of  testimony  and  erroneous 
Instructions  claimed  to  have  been  given  by 
the  trial  court  As  to  rulings  on  evidence, 
we  find  the  following:  Plaintiff's  father  and 
next  friend  was  a  witness  for  plaintiff,  and 
the  record  shows  the  following  with  refer- 
ence thereto:  "I  am  the  father  of  plaintiff  in 
this  case,  and  brought  this  action  for  her  as 
her  next  friend.  I  have  had  charge  of  this  liti- 
gation at  all  times.  Q.  State  whether  or  not 
you  was  in  Luthmer's  Cash  Grocery  Store  a 
few  days  after  this  accident  occurred.  A. 
I  was.  Q.  Do  you  remember  a  conversation 
that  you  had  with  A.  I.  Luthmer  at  that 
time?  A.  Yes,  sir.  Q.  Do  you  remember  of 
stating  in  that  conversation  to  Mr.  Luthmer 
in  the  presence  of  Ed.  Luthmer  that  yon  did 
not  blame  them  In  particular,  as  you  had  a 
gasoline  can,  or  words  to  that  effect?  (Object- 
ed to  by  plaintiff's  counsel  as  Immaterial, 
irrelevant.  Incompetent,  not  In  any  way  tend- 
ing to  contradict  anything  the  witness  has 
testified  to  on  the  direct  hearsay.  Objection 
sustained.  Defendant  excepts.)"  Witness 
Ed.  Luthmer  was  then  called  by  defendant, 
and  the  record  shows  the  following:  "Q. 
You  may  state  whether  or  not  a  day  or  two 
after  the  accident  complained  of  in  this  case 
you  overheard  a  conversation  between  Mr. 
Du  Bois  and  your  nephew,  A.  J.  Luthmer? 
A.  Yes,  sir.  Q.  In  which  Mr.  Du  Bois  made 
the  statement  that  he  did  not  blame  any  one 
in  the  store  as  he  had  a  gasoline  can?  A. 
Yes,  sir.  {Objected  to  by  plaintiff's  counsel 
as  immaterial,  irrelevant.  Incompetent,  hear- 
say, and  no  proper  foundation  has  been  laid 
for  its  Introduction.  Objection  sustained. 
Defendant  excepts.)" 

The  witness  had  already  testified  as  to  hlS 
having  a  can  about  his  place,  and  that  lm> 
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medUttely  after  the  accident  he  sent  It  back 
to  defendants,  and  that  he  had  once  blm- 
•elf  purchased  gasoline  which  was  put  into 
the  Bald  can.  He  further  said  that  the  can 
-waa  painted  led.  Moreover,  there  was  testi- 
mony tending  very  strongly  to  show  tliat 
this  can  was  not  sent  back  to  defendants  as 
claimed,  but  that  it  was  In  possession  of 
plaintUTB  family  the  next  day  after  the  acci- 
dent, and  that  it  had  lettering  upon  it  In  view 
of  this  record,  we  think  the  trial  court  was 
In  error  in  the  rulings  above  set  out  The 
testimony  was  certainly  imi>eaching  In  char- 
acter, and  should  have  been  received.  Again, 
certain  of  plaintiff's  children  were  seen  In 
possession  of  a  gasoline  can  the  morning 
after  the  accident,  and  a  witness  was  asked 
as  to  their  declarations  while  in  possession 
of  the  can  as  to  what  they  were  going  to  do 
with  It  The  testimony  tended  to  show  that 
this  can  was  properly  painted  and  labeled. 
As  It  was  competent  to  show  their  possession 
of  tbla  can,  their  declarations  as^  to  what 
they  were  going  to  do  with  It  was  admissible 
as  ▼erbal  acts  explanatory  of  their  posses- 
sion.  This  Is  fundamental  law. 

2.  Within  10  minutes  after  the  explosion 
and  accident,  a  Mrs.  Hedge  appeared  upon 
the  scene,  and  defendant  offered  to  show 
what  Mrs.  Du  Bois,  the  mother  of  the  plain- 
tiff, stated  as  to  how  the  accident  occurred. 
This  wae,  as  we  think,  part  of  the  res  gestae, 
and  should  have  been  received.  It  Is  not 
necessary  to  the  admissibility  of  such  testi- 
mony that  the  declaration  be  made  by  a  par^ 
ty  to  the  action.  Other  things  being  shown 
the  declarations  of  a  third  party  are  com- 
petent 11  EIncy.  of  Bvidence,  337,  and  cases 
dted.  The  time  element,  while  Important 
is  not  controlling  under  all  circumstances. 
We  think  the  testimony  should  have  been  ad- 
mitted. 

3.  Some  of  the  Instructions  are  complained 
of.  One,  the  fourth,  reading  as  follows: 
"Par.  4.  Negligence  consists  In  doing  some- 
thldg  which  a  person  of  ordinary  prudence 
and  care  would  not  have  done  or  would  not 
have  omitted  to  do  under  the  same  or  similar 
circumstances" — Is  not  as  clear  as  it  might 
have  been,  but  we  would  not  reverse  for  this 
error  alone.  Other  instructions  are  not  ee- 
roneons.  They  need  not  be  set  out  as  they 
relate  to  elementary  principles  of  law. 

For  the  errors  pointed  out  the  Judgment 
must  be,  and  it  is,  reversed. 


In  re  IfUNIER'S  ESTATE, 

MUNIER  et  al.  v.  MICHELi  et  aL 

(Supreme  Court  of  Iowa.    May  6,  1910.) 

L  Wnxs  a  8S0*)— CoNTMST— IwsTBtrcnoNS. 

Where,  in  a  will  contest  the  contestants  te- 
Hed  to  a  great  extent  hot  not  entirely,  upon  the 
alleged  paralysis  of  testator  in  1902  to  support 
their  claim  of  testamentary  incapacity,  it  was 


error  to  Instruct  that  unless  it  was  found  that 
deceased  had  a  stroke  of  paralysU  in  1902,  the 
will  must  be  ■nstained. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  779 ;  Dec.  Dig.  {  830.»] 

2.  Evidence   (g   653*)— Opinion   Evidence— 

Htpotheiicai.  Qdxstionb. 

It  la  not  necessary  to  state  all  the  facts  in 
a  hypothetical  question,  though  the  facts  stated 
must  appear  and  have  support  in  the  evidence, 
but  the  propounder  is  not  required  to  cover  the 
whole  case. 

[Ed.  Note.— B\)r  other  cases,  see  Evidence, 
Cent  Dig.  (  2369;   Dec.  Dig.  S  553.*] 

8.   Wnxs     ({     32»»)— CONTBSX— HrPOTHETIOAI. 

Questions- Instructions. 

Where,  in  a  will  contest,  several  physicians 
testified  in  answer  to  hypothetical  questions 
that  deceased  was  of  unsonud  mind,  tne  gues- 
tion  being  long  and  omitting  some  parts  of  the 
evidence  which  might  have  been  of  benefit  to 
proponents  if  included,  an  instruction  that,  if 
the  hypothetical  question  was  not  a  correct 
statement  of  the  facts,  the  Jury  was  warranted 
in  disregarding  the  answer,  was  erroneous,  since 
the  jury  would  understand  that  it  might  disre- 
gard the  experts'  testimony,  unless  it  found  that 
all  the  facts  were  covered  by  the  questions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  777 ;   Dec.  Dig.  |  829.*] 

Appeal  from  District  Court  Linn  County; 
Mlio  P.  Smith,  Judge. 

The  defendants  contested  the  probate  of 
the  will  of  Theodore  Munler.  There  wae  a 
verdict  and  Judgment  for  the  proponents, 
and  the  defendants  appeal.    Reversed. 

O.  E.  Wheeler,  J.  H.  Preston,  F.  L.  Ander- 
son, and  W.  F.  Fitzgerald,  for  appellants. 
Vorts  ft  Haas  and  Jamison  &  Smyth,  for  ap- 
pellees. 


SHERWIN,  J.  Theodore  Munler  died  1b 
August  190S,  at  the  age  of  81.  He  left  sur- 
viving him  a  widow,  his  third  wife,  and  Are 
children,  two  of  whom  were  bom  to  his  first 
wife,  and  one  who  was  bom  to  the  second 
wife,  and  two  the  children  of  his  third  wife. 
He  left  an  estate  of  the  value  of  about  $90,- 
000,  and  a  will  devising  to  each  of  his  three 
older  children  $500,  to  his  wife  the  use  of 
the  rest  of  his  estate  during  her  life,  in  lieu 
of  her  distributive  share,  and  to  the  two 
youngest  children  the  remainder  of  the  estate 
after  his  wife's  use  thereof.  In  equal  shares. 
The  widow  and  her  two  children  offered  the 
will  for  probate,  and  the  three  children  by 
the  former  marriage  contested  the  probate 
thereof  on  the  ground  of  mental  Incapacity 
and  undue  Influence.  After  the  evidence  had 
been  received,  the  court  took  the  question  of 
undue  influence  from  the  Jury  and  submitted 
to  It  only  the  question  of  mental  Incapacity 
when  the  will  was  made  in  October,  1904. 

There  was  evidence  tending  to  show  that 
during  his  entire  adult  life  the  deceased  had 
been  an  habitual  user  of  intoxicating  liquors 
at  his  home,  and  that  such  use  would  have  a 
tendency  to  weaken  his  mental  strength. 
There  was  also  evidence  tending  to  show 
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that  the  deceased  was  mentally  unsound 
from  the  year  1902  unUl  his  death  In  1908, 
and  that  In  1902  he  had  a  stroke  of  paralysis, 
from  which  he  never  fully  recovered.  While 
the  contestants  relied  to  a  great  extent  on 
the  alleged  paralysis  of  1902,  it  was  not  the 
sole  gronnd  upon  which  they  based  their 
claim  of  Incapacity  when  the  will  was  made. 
It  was  therefore  error  to  Instruct  that,  un- 
less it  was  found  that  the  deceased  had  a 
stroke  of  paralysis  In  1902,  the  will  must  be 
sustained. 

The  contestants  used  several  physicians, 
who  testified  In  answer  to  a  hypothetical 
question  that  the  deceased  was  of  unsound 
mind  when  he  executed  the  will.  The  hy- 
pothetical question  was  long,  and  omitted 
some  parts  of  the  evidence  which  might  have 
been  of  benefit  to  proponents  If  included 
therein.  The  trial  court  Instructed  that,  if 
the  facts  were  all  substantially  stated  in  the 
hypothetical  questions  put  to  the  medical 
experts,  the  Jury  might  consider  such  testi- 
mony, and  said:  "But  in  any  case  where  a 
hypothetical  question  is  not  a  correct  state- 
ment of  the  facts  then  In  such  case  you  are 
warranted  In  wholly  disregarding  the  an- 
swer." It  is  not  necessary  to  state  all  of  the 
facts  In  a  hypothetical  question.  The  facts 
stated  must  appear  and  have  support  in  the 
evidence,  but  the  party  propounding  the  hy- 
pothetical question  is  not  required  to  cover 
the  whole  case.  Bever  v.  Spangler,  93  Iowa, 
576,  61  N.  W.  858;  Allison  v.  Parkinson,  108 
Iowa,  154,  78  N.  W.  845.  It  la  manifest  that 
the  Jury  would  understand  from  the  entire 
language  of  the  instruction  that  It  might  dis- 
regard the  testimony  of  the  contestants'  med- 
ical experts,  unless  It  was  fouitd  that  all 
of  the  facts  were  covered  by  the  'hypothet- 
ical questions,  and  this  was  in  our  Judgment 
very  prejudicial  to  the  contestants. 

The  alleged  inconsistency  between  instruc- 
tions 4  and  6  and  7  is  su£Bclently  covered  by 
what  we  have  said  about  the  sixth  instruc- 
tion. 

Criticism  of  other  Instructions  need  not  be 
further  noticed. 

It  Is  urged  that  many  errors  were  commit- 
ted in  ruling  on  the  receipt  of  testimony. 
Some  of  the  testimony  offered  by  the  con- 
testants In  their  main  case  which  was  ex- 
cluded would  undoubtedly  have  been  compe- 
tent in  rebuttal,  but  there  was  nothing  in  the 
record  at  the  time  of  the  rulings  which  so 
Indicated,  and.  In  the  main,  we  think  the  rul- 
ings correct  At  any  rate,  the  doubtful  rul- 
ings are  not  likely  to  again  occur. 

The  appellees  seriously  contend  that  there 
should  be  no  reversal,  whatever  errors  may 
appear,  for  the  reason  that  there  is  no  sub- 
stantial evidence  of  mental  Incapacity  or  of 
undue  influence.  We  cannot  agree  with  the 
contention,  however,  and  the  Judgment  must 
be  reversed  for  the  errors  pointed  out. 

Reversed. 


CORRICK  T.  DUNHAM  et  aL 
(Supreme  Court  of  Iowa.    May  5,  1910.) 
Husband  and  Wife  (|  333*)— Alienation  ow 
Wife's  Afpeotions— Acts  of  Wifk's  Pab- 

ENTS. 

Where  plaintiff,  who  had  been  in  defendants' 
service  for  several  years,  clandestinely  married 
their  daughter,  the  fact  that  after  she. had  re- 
turned to  them  because  of  plaintiff's  mistreat- 
ment, they  afforded  her  the  protection  of  her 
parental  home,  and  manifested  ill  will  toward 
plaintiff  was  insufficient  to  raise  a  presumption 
of  malice  or  to  sustain  an  action  for  alienating 
the  wife's  affections. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  |  833.*] 

Appeal  from  District  Court,  Tama  County ; 
C.  B.  Bradshaw,  Judge. 

This  is  an  action  for  damages  for  aliena- 
tion of  affection  of  plalntilTs  wife.  There 
was  a  directed  verdict  for  the  defendants, 
and  plaintiff  appeals.    Affirmed. 

C.  B.  Walters,  for  appeUant  0.  H.  Van 
Law,  for  appellees. 

EVANS,  J.  Hie  defendants  are  the  father 
and  mother  of  the  plaintiff's  wife.  Since  1905 
the  plaintiff  had  l)een  the  hired  man  of  the 
defendants.  He  was  47  years  of  age.  In  De- 
cember, 1907,  he  secretly  married  the  young 
daughter  of  the  defendants ;  the  ceremony  be- 
ing performed  In  another  county  and  without 
the  knowledge  of  the  parents.  Some  weeks 
after  the  marriage,  the  plaintiff  left  the  home 
of  the  defendants  and  left  his  wife  there,  and, 
while  absent  therefrom,  wrote  a  letter  to  the 
defendants,  advising  them  of  the  fact  of  his 
marriage  to  their  daughter.  A  few  days  later 
he  returned  to  the  nearby  town  and  hired  a 
livery  man  to  take  him  to  the  defendants' 
home,  where  he  arrived  in  the  evening.  His 
story  Is  that,  "when  we  got  to  the  house,  we 
drove  in  the  driveway  by  the  house  and  I 
hollered,  'Hello.'"  This  call  brought  Mrs. 
Dunham  to  the  door,  and  she  greeted. the 
plaintiff  In  terms  which  were  the  converse  of 
affectionate,  and  ordered  him  to  leave  the 
place,  which  he  did.  His  claim  now  is  that  he 
has  lost  the  affection  of  his  wife  through  the 
machinations  and  the  malice  of  her  parents, 
and  he  asks  $10,000  as  damages  therefor.  At 
the  close  of  the  testimony  In  his  behalf,  the 
trial  court  directed  a  verdict  against  him. 
His  claim  is  that  he  had  sufficient  evidence  to 
go  to  the  Jury,  and  that  is  the  controlling 
question  for  our  consideration. 

The  plaintiff  called  his  wife  as  a  witness  In 
his  behalf.  Her  undisputed  testimony  is  suffi- 
cient to  sustain  the  action  of  the  court  It  Is 
the  contention  of  plaintiff  that  his  testimony 
showed  harsh  conduct  and  ill  will  towards 
him  on  the  part  of  the  defendants,  and  that 
such  conduct  was  sufficient  show  of  malice, 
and  that  the  Jury  would  have  been  warranted 
in  finding  from  the  circumstances  shown  that 
defendants  had  been  guilty  of  alienating  the 
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affecUoiui  of  his  wlf  &  The  mere  tect  that  the 
defendants  manifested  ill  will  toward  the 
plaintiff  would  not  Jnstlty  sufficient  inference 
by  the  Jarr  to  make  a  case  for  the  plaintifT. 
The  plaintiff  was  a  man  without  means  and 
wlOioat  a  home.  According  to  his  wife's 
eb»7,  he  had  lied  to  her  and  had  abused  her, 
and  had  told  her  he  'vras  going  to  leave  her 
when  he  went  away,  and  that  she  would  be  a 
-grass  widow."  That  the  parents  should  be 
sorrowful  and  indignant  when  they  learned 
the  facts  through  plaintiff's  letter  and  from 
their  daughter  raised  no  presumption  of 
malice  against  them.  They  drank  a  bitter 
cnp,  and  they  were  not  bound  to  affect  that  It 
was  otherwise.  They  properly  extended  to 
their  daaghter  the  protection  of  the  parental 
home,  and  no  evil  presumption  was  raised 
against  them  by  reason  of  such  asylum.  The 
law  does  not  disregard  or  make  light  of  pa- 
rental affection,  and  its  first  presumption  Is 
that  sudi  affection  will  seek  the  best  Inter- 
ests of  the  child,  whether  married  or  unmar- 
ried. Were  It  otherwise,  cruel  husbands  of 
yooDg  wives  might  too  easily  reap  pecuniary 
profit  out  of  their  harsh  conduct  when  resent- 
ed by  parental  affection.  The  marriage  rela- 
tkm  is  not  to  be  too  easily  converted  Into  a 
money  asset  lest  such  pi-ospective  asset  be- 
come a  lure,  and  conjugal  affection  be  too 
willingly  lost  at  a  profit  There  Is  a  way  to 
win  and  hold  the  affection  of  a  wife  by  affec- 
tionate conduct,  and  parental  love  or  inter- 
ference has  not  usually  been  a  very  successful 
obstade  to  such  method.  The  law  do^  not 
aim  to  dispense  with  sudi  winning  and  affec- 
tionate way  <«  the  part  of  the  husband,  nor 
does  it  guarantee  to  him  wifely  affection  In 
the  absence  of  it.  Nor  does  it  offer  him  any 
insurance  for  the  loss  of  such  affection  by  un- 
worthy conduct  on  his  own  part 

For  authorities  on  the  question  of  presump- 
tion and  tender  regard  of  the  law  for  parental 
affection,  see  White  v.  Ross,  47  Mich.  172,  10 
N.  W.  188;  Brown  v.  Brown,  124  N.  0. 19,  82 
S.  E.  320,  70  Am.  St  Rep.  574 ;  Hutcheson  y. 
PC4^  5  Johns.  (N.  y.)  196;  Reed  v.  Keed, 
e  Ind.  Aiq>.  317,  33  N.  H.  638,  51  Am.  St 
Sep.  310. 

We  have  read  the  evidence  In  this  case  with 
care,  and  find  it  clearly  Insufficient  to  have 
warranted  a  verdict  for  the  plaintiff.  The 
trial  court  properly  directed  a  verdict  for  the 
defendants^  and  its  order  Is  affirmed. 


RiaSDT.  DOTY. 

(Snpieme  Oourt  of  Iowa.    May  6,  1010.) 

1.  HUHXCIPAL    COBFOBATIOnS    (S    075*)— Peb- 

soitAi.  Taxbs— Lien. 

Codc^  I  1406,  applicabk  to  cities  under 
•pedal  charter  In  the  ahaence  of  a  special  stat- 
ute to  the  contrary,  provides  that  personal  taxes 
■hall  be  dae  and  payable  on  and  after  the  first 
Monday  in  January  following  the  levy,  which. 


tinder  sections  902,  1303,  Is  made  on  or  before 
the  first  Monday  of  the  preceding  September, 
and  section  1015,  relating  to  cities  under  spe- 
cial charter,  provides  that  taxes  on  personal 
property  doe  from  any  person  shall  be  a  lien  on 
real  estate,  and,  as  between  vendor  and  ven- 
dee, the  lien  shall  attach  on  the  31st  day  of 
December  fcrflowing  the  levy,  unless  otherwise 
provided.  Held  that,  since  personal  property 
taxes  coald  not  become  a  lien  on  the  taj^pctyer's 
real  estate  before  they  were  due,  where  land  of 
a  taxpayer  was  sold  to  defendant  in  October, 
1900,  the  land  was  not  subject  to  a  lien  for  per- 
sonal property  taxes  assessed  for  that  year 
against  defendant's  vendor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  St  2067,  2088;  Dec. 
Dig.  I  975.*] 

2.  Apfeai.  awd  Erbos  (|  209*)— Objhohons 
Not  Raiseo  at  Tbiai/— Review. 

Where,  in  an  action  on  a  tax  deed,  defend- 
ant claiming  the  tax  sale  was  void,  failed  on 
the  trial  to  prove  that  he  had  paid  the  subse- 
qnent  taxes,  or  that  he  or  his  grantor  were  the 
holders  of  the  patent  title  at  the  time  of  the 
tax  sale  as  required  by  Code,  {  1445.  providing 
that  no  one  may  question  a  tax  sale  without 
proof  of  each  facts,  a  judgment  for  defendant 
could  not  be  sustained  on  appeal,   though  no 

?ne8tion  of  the  insufficiency  of  defendant's  case 
or  failure  of  such  proof  was  presented  to  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1208;   Dec.  Dig.  {  209.*] 

3.  Appeal  and  Bbbob  (|  1178*)— Revebsax— 
Disposition  or  Cause. 

Where  a  judgment  must  be  reversed  for  a 
fatal  failure  of  proof,  but  no  objection  was 
made  thereto  at  the  trial,  the  case  would  be 
remanded  for  further  proceedings. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4604-4620;  Dec  Dig.  f 
1178.*] 

Appeal  from  District  Court,  Linn  County; 
F.  O.  Ellison,  Judge. 

Action  to  quiet  title.  There  was  a  den*e« 
for  the  defendant  dismissing  plnintlflTs  peti- 
tion, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

C.  F.  Clark,  for  appellant  J.  M.  Gray, 
for  appellee. 


McCLAIN,  J.  Plaintiff  asserted  title  un- 
der a  tax  deed  to  a  lot  In  the  city  of  Cedar 
Rapids,  and  defendant  claiming  to  be  the 
ownar  of  the  lot  attacked  such  title  by  al- 
leging and  proving  that  the  tax  sale  on  which 
plaintiff's  deed  was  issued  was  in  part  for 
personal  taxes  of  one  Cron  from  whom  de- 
fendant acquired  title  to  the  lot  which  per- 
sonal taxes,  as  defendant  claimed,  were  not 
enforceable  against  the  lot  after  the  sale 
thereof  to  the  defendant  Defendant  also  al- 
leged tender  to  the  treasurer  of  the  city  of 
the  amount  of  the  taxes  on  the  real  property 
prior  to  the  sale,  and  Inclnded  in  the  amount 
thereof,  and  made  the  tender  good  by  pay- 
ment <Mf  the  amount  of  said  taxes,  with  the 
penalty  due  thereon  to  the  clerk  of  the  court 
There  was  a  general  demurrer  to  defendant* a 
answer,  which  the  court  overruled,  and  plain- 
tiff thereupon  by  reply  denied  the  allegations 
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of  Bald  answer.  PlalntUTs  tax  title  having 
been  admitted  In  the  answer,  the  defendant 
proceeded  to  Introduce  evidence  of  the  In- 
validity of  said  tax  title  by  showing  that  the 
taxes  for  which  the  sale  was  made  In  De- 
cember, 1901,  for  an  amount  of  taxes  claimed 
as  due  for  the  year  1900  from  Cron,  the  for- 
mer owner,  which  Included  in  addition  to 
the  taxes  on  the  lot  the  personal  property 
taxes  of  said  Gron,  and  that  prior  to  the  sale 
the  defendant  tendered  to  the  city  treasurer 
the  tax  levied  on  the  lot,  bat  refused  to  pay 
Cron's  personal  property  tax.  Defendant  tes- 
tified that  he  was  the  owner  of  the  lot  at  the 
time  of  trial,  and  that  he  became  such  owner 
October  S,  1900,  under  a  warranty  deed  of 
that  date  from  Cron  to  him  for  the  property 
In  question.  This  deed  was  also  introduced 
in  evidence.  No  evld«ice  was  offered  In  be- 
half of  plalntlior,  and  a  decree  was  entered 
dismissing  plaintiff's  petition. 

1.  The  principal  question  argued  by  coun- 
sel ia  whether  the  personal  property  tax  of 
one  who  is  the  owner  of  real  property  at  the 
time  such  tax  is  levied,  but  who  conveys  the 
real  property  before  the  81st  day  of  Decem- 
ber following  the  levy,  can  be  enforced 
against  such  real  property  in  the  hands  of 
the  purchaser.  The  statutory  provision  on 
the  subject  Is  found  In  Code,  {  1015,  relating 
to  cities  under  special  charter  (to  which  class 
the  city  of  Cedar  Rapids  belonged  at  the 
time  of  this  tax  sale),  and  is  as  follows: 
"Taxes  upon  real  estate  shall  be  a  lien  there- 
on against  all  persons  except  the  state. 
Taxes  due  from  any  person  upon  personal 
property  shall  be  a  lien  upon  any  and  all  real 
estate  owned  hy  such  person  or  to  which  he 
may  acquire  title.  As  between  vendor  and 
vendee,  such  lien  shall  attach  to  real  estate 
on  the  thirty-first  day  of  December  follow- 
ing the  levy,  unless  otherwise  provided  in 
this  chapter.  Taxes  upon  stocks  of  goods 
and  merchandise  shall  be  a  lien  thereon,  and 
shall  continue  a  lien  thereon  when  sold  In 
bulk,  and  may  be  collected  from  the  owner, 
purchaser  or  vendee^  but  the  property  of  the 
seller  thereof  shall  be  first  exhausted  for  the 
payment;  and  all  of  such  taxes  shall  remain 
a  lien  on  the  property  aforesaid  from  and 
after  the  date  of  the  levy  tn  each  year."  The 
exact  provision  relied  upon  by  appellant  is, 
in  other  language,  that  real  estate  owned  by 
any  person  Is  subject  to  a  lien  for  personal 
property  taxes  due  from  such  person,  and  we 
think  it  may  be  reasonably  said  that  if 
Cron's  personal  property  tax  became  due 
when  it  was  levied,  which,  in  the  absence  of 
any  specific  evidence  in  the  record  will  be 
presumed  to  have  been  when  the  statute 
provides  that  it  shall  be  levied— that  is,  on 
or  hefore  the  first  Monday  in  September 
(Code,  §S  902,  130S)— then  it  became  a  Uen 
on  the  lot  in  question,  which  was  conveyed 
by  Cron  to  this  defendant  in  October,  1900. 
But  by  Code,  {  1403,  which  it  would  seem 
must  be  applicable  to  cities   under  special 


charter,  in  the  absence  of  any  specific  statute 
relating  to  them  in  this  respect  (and  this  te 
evld^itly  contemplated  in  Code,  If  1010— 
1014),  the  taxpayer's  duty  to  pay  does  not 
arise  until  after  the  first  Monday  in  January- 
following  the  levy,  and  we  think  it  can  hard- 
ly be  said  that  a  personal  property  tax  is  due 
untU  the  obligation  to  pay  it  has  arisen.  It 
must, be  borne  in  mind  that  the  question  1« 
one  of  U&a,  and  not  one  of  subjecting  spe- 
cific property  such  as  real  estate  or  a  stock 
of  goods  to  the  payment  of  the  tax  levied  oa 
such  property  as  against  the  owner  thereof. 
The  question  here  is  as  to  the  enforcement 
against  real  property  of  the  owner's  personal 
property  tax,  and  the  only  provision  in  sec- 
tion 1015  relating  to  the  time  when  the  Ilea 
attaches  Is  that  "as  between  the  vendor  and 
vendee  such  lien  shall  attach  to  the  real  es- 
tate on  the  81st  day  of  December  followincr 
the  levy."  It  may  be  conceded  that  this  pro- 
vision is  not  controlling  in  determining  when 
the  Hen  of  personal  property  taxes  of  the 
owner  became  a  lien  upon  the  real  estate 
which  he  owns  as  between  the  city  and  a 
purchaser  of  such  real  estate.  But,  on  the 
other  hand.  It  has  been  held  that  the  owner's 
personal  property  tax  does  not  become  a  Ilea 
on  his  real  estate  as  against  a  purchaser 
thereof,  on  the  assessment  of  personal  prop- 
erty for  taxation  to  such  owner.  Castle,  v. 
Anderson,  68  Iowa,  428,  29  N.  W.  400.  WhUe 
the  point  decided  in  that  case  was  that  the 
personal  property  tax  of  the  owner  of  realty 
did  not  become  a  lien  on  his  real  property 
prior  to  the  levy  of  such  tax,  and  the  ques- 
tion whether  the  Uen  attaches  at  the  time 
of  the  levy  or  only  at  the  time  when  the  tax 
becomes  payable  is  left  open,  we  think  it  is 
significant  that  the  court  emphasizes  the  fact 
that  it  Is  only  taxes  on  personal  property  due 
from  any  person  that  are  made  Hens  on  his 
real  estate,  and  that  the  court  in  the  same 
connection  says,  "When  do  such  taxes  be- 
come due?  Certainly  not  until  the  taxpayer 
has  the  opportunity  to  pay  them,  and  he  can- 
not do  so  untU  there  has  been  a  levy,  for  un- 
til then  the  amoimt  he  may  be  required  t* 
pay  is  unknown."  This  language  is  quoted 
without  farther  qualification  in  Larson  v. 
HamUton  County,  123  Iowa,  485,  90  N.  W. 
133.  If  the  opportunity  of  the  taxpayer  ta 
pay  is  entitled  to  controlling  consideration, 
then  the  Uen  should  not  be  held  to  attach 
untU  after  the  first  Monday  In  January,  for 
it  Is  only  after  that  date  that  there  is  any 
specific  obligation  on  the  part  of  the  taxpayer 
to  pay  or  the  public  officer  to  collect  In 
New  England  Loan  &  Trust  Co.  v.  Young, 
81  Iowa,  732,  89  N.  W.  110,  48  N.  W.  1103, 
10  L.  R.  A.  478,  it  is  assumed  that  the  lien 
attaches  when  the  tax  becdmes  payable  by 
the  taxpayer,  but  the  point  was  not  expressly 
decided,  the  assumption  being  sufficient  for 
the  purpose  of  the  argument  supporting  the 
conclusion  reached  by  the  court  In  Ply- 
mouth County  T.  Moore,  114  Iowa,  700,  87 
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N.  W.  062,  the  qnestlon  was  as  to  w^«n  taxes 
upon  stocks  of  goods  became  a  lien  thereon, 
and  the  view  expressed  that,  "as'  no  spe- 
dflc  time  Is  fixed  In  the  statute  -when  the 
tax  hecame  a  lien,  it  should  attach  at  the 
time  when  it  is  definitely  known  what  the 
charge  would  be,  which  was  when  the  levy 
was  made,"  is  not  controlling  in  the  present 
case,  for  it  may  well  be  that  the  tax,  levied 
with  reference  to  any  specific  property,  be- 
comes a  lien  as  to  that  property  following 
it  into  the  hands  of  a  purchaser  although  it 
is  not  yet  due  and  payable.  Cases  as  to  the 
interpretation  to  be  given  to  the  word  "due" 
in  Tarious  connections  are  not  very  helpful, 
for  its  interpretation  In  the  statute  now  be- 
for«  OS  must  be  determined  largely  by  the 
particular  connection  in  which  it  Is  used. 
We  reach  the  conclusion  that  it  was  not  the 
intention  of  the  Legislature  to  charge  the 
purchaser  of  real  estate  with  the  lien  of  the 
personal  property  taxes  of  the  prior  ownw 
until  such  taxes  become  payable,  which,  as 
already  indicated, -is  after  the  first  Monday 
In  January  of  the  year  following  their  levy. 
The  defendant  dty  had  no  right  therefore  to 
sell  defendant's  lot  for  taxes  assessed  against 
Cron  which  included  his  personal  proi)erty 
tax  not  yet  payable  when  the  title  to  the  lot 
was  acquired  by  defendant,  and  the  sale  was 
therefore  invalid. 

2.  Appellant  contends,  however,  that  there 
was  no  sufficient  showing  on  the  trial  that 
defendant  had  paid  the  subsequent  taxes  or 
that  he  or  his  grantor  Cron  were  holders  of 
the  patent  title  at  the  time  of  the  tax  sale 
as  required  by  Code,  i  1446,  which  provides 
that  no  one  shall  be  allowed  to  question  the 
validity  of  a  tax  title  without  such  facts  are 
shown.  No  qnestlon  of  the  Insufficiency  of 
defendant's  case  in  these  re^>ects  was  ever 
presented  to  the  trial  court,  but,  as  these  re- 
quirements seem  to  be  absolute,  we  cannot 
affirm  the  decree  In  plaintiff's  favor.  In 
}nstice,  however,  defendant  ought  to  have 
the  opportunity  to  prove  these  facts,  If  he 
can,  and  we  shall  therefore  remand  the  case 
to  the  lowar  court  with  leave  to  defendant 
to  Introduce  evidence  establishing  these  stat- 
utory conditions.  That  it  is  proper  under 
such  circumstances  to  remand  for  another 
trial  tn  order  that  a  fact  essential  to  grant- 
ing defendant  relief,  as  to  which  no  question 
was  raised  in  the  lower  court,  may  be  proven, 
was  held  in  Kreuger  v.  Walker,  80  Iowa,  733, 
45  N..W.  871.  Under  the  condition  of  the 
record  in  this  case,  we  would  not  be  Justified 
In  cutting  off  the  defendant  for  a  defect  in 
his  proof  to  which  the  attention  of  the  trial 
court  was  not  called,  and  which  he  therefore 
had  no  opportunity  to  remedy. 

The  decree  Is  reversed,  and  the  case  la  re- 
manded for  farther  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded. 


JOHNSON  V.  BOARD  OP  SUP'RS  OP 

STORY  COUNTY  et  aL 
(Supreme  Court  of  Iowa.    May  4,  1910.) 

CoNsnnjTioNAi,  Law  (I  289*)  —  Dbairaok 
DiSTBiCTs  —  Damages— NoTioB  —  Publica- 
tion— Statotes — Due  Pbocess  of  Law. 
Acts  83d  Gen.  A^sem.  c.  118,  §  3,  providing 
for  the  establishment  of  drainage  districts  by  a 
published  notice  without  personal  service  of  no- 
tice on  actual  residents  of  the  county,  is  not 
void  as  to  them  as  depriving  tbem  of  their  prop- 
erty without  due  process  of  law. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Lav,  Dec.  Dig.  I  289.*] 

Appeal  fnom  District  Court,  Story  County; 
B.  M.  Wright,  Judge. 

Suit  in  equity  praying  an  injunction  against 
the  defendants  to  restrain  them  from  con- 
structing a  drainage  system  across  the  lands 
of  plaintiff.  There  was  a  demurrer  to  the 
petition,  which  was  sustained.  Plaintiff  ap- 
peals.   Affirmed. 

McCarthy  &  Luke,  for  appellant  Fitchpat- 
rick  &  McCall  and  E.  H.  Addison,  for  ap- 
pellees. 

EVANS,  J.  The  following  statement  from 
appellant's  argument  is  a  fair  presentation  of 
the  allegations  of  his  petition: 

"On  the  lltb  day  of  February,  1908,  one 
Will  Dodds,  one  of  the  defendants  herein, 
filed  a  petition  in  the  auditor's  office  of  Story 
coimty,  Iowa,  asking  the  board  of  supervisors 
of  said  county  to  establish  a  drainage  district 
which  would  run  across  the  lands  of  plaintiff, 
and  which  vmoold  have  its  outlet,  and  dis- 
charge the  water  thereby  collected,  upon  his 
said  land.  On  the  18th  day  of  February,  1908, 
said  board  of  supervisors  appointed  an  engi- 
neer to  examine  the  lands  described  In  said 
petition,  survey  the  same,  and  to  make  a  re- 
turn of  bis  findings  in  the  matter  to  the  coun- 
ty auditor  as  by  law  l>rovIded.  Nothing  more 
was  done  in  the  said  matter  until  the  11th 
day  of  August,  1909,  when  the  said  engineer 
made  his  return  and  repmrted  favorably  on 
the  establishment  of  the  said  drainage  dis- 
trict Thereupon  the  board  of  supervisors 
caused  a  notice  to  be  published  for  two  con- 
secutive weeks  in  the  Ames  Intelligencer,  a 
weekly  newspaper  published  at  Ames,  Story 
county,  Iowa,  the  last  of  which  publication 
was  on  the  2d  day  of  September,  1909.  Said 
notice  setting  the  date  for  hearing  k»x  the  said 
petition  for  the  24th  day  of  September,  1909. 
That  no  personal  service  whatsoever  was 
served  on  the  plaintiff  herein,  nor  did  he  re- 
ceive any  actual  notice  of  the  said  proposed 
hearing.  That  late  in  the  ev«ilng  of  Septem- 
ber 18,  1909,  and  after  the  auditor's  office  was 
closed  for  that  day,  he  learned  thnough  others 
of  the  publication  of  the  said  notice.  That 
the  19th  day  of  September  came  on  Sunday, 
and  on  the  20th  day  of  September,  1909,  he 
made  out  his  claim  for  damages  In  the  sum  of 
$1,600,  and  filed  the  same  with  the  auditor  of 
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said  coimt7.  niat  mi  the  21th  day  of  Sep- 
tember, to  wit,  the  day  set  for  hearing  on  the 
establishment  of  the  said  drainage  district,  he 
also  filed  in  the  auditor's  otHce  an  affidavit 
setting  forth  these  facts  as  to  his  not  re- 
celTing  notice  or  hearing  of  the  same  until 
late  in  the  evening  of  the  said  18th  day  of 
September,  1900,  and  aslied  the  said  board  of 
supervisors  to  consider  Ills  claim  for  damages 
as  though  filed  five  days  j^lor  to  the  said  24th 
day  of  September.  The  board  of  supervisors 
refused  to  consider  his  dalm,  for  the  reason 
that  It  was  not  filed  five  days  prior  to  the  said 
24th  day  of  September,  1909,  refused  to  ap- 
point appraisers  to  ascertain  the  damages 
which  this  plaintiff  might  sustain  by  the  con- 
struction of  the  said  drainage  aratem.  l^ey 
then  established  the  said  drainage  district  as 
prayed  and  asked  in  the  said  petition  without 
any  action  other  than  as  before  stated  in  ref- 
erence to  the  plaintiff's  claim  for  damages." 

The  following  statement  of  errors  relied  on 
contained  in  appellant's  brief  furnishes  the 
basis  and  outline  of  his  oontention: 

"The  parties  affected  by  proceedings  of  this 
nature,  who  are  actual  residents  of  the  coun- 
ty and  state,  are  entitled  to  actual  and  per- 
sonal service  of  notice.  That  the  substituted 
section  for  1969A3  of  the  Supplement  to  tbe 
Code,  being  section  3,  of  chapter  118  of  the 
Acts  of  the  Thirty-Third  General  Assembly, 
providing  for  the  establishment  of  drainage 
districts  simply  by  publication  of  notice,  is 
as  to  actual  residents  of  the  county  and  state 
void  and  unconstitutional,  for  the  reason  that 
It  deprives  such  actual  residents  of  their  prop- 
erty without  due  process  of  law. 

"(2)  That  even,  If  the  Legislature  had  the 
right  to  provide  a  substitute  or  constructive 
service  in  actions  or  proceedings  of  this  Iclnd 
as  against  actual  residents  of  the  county  and 
state,  then  the  notice  provided  for  iby  said 
section  above  referred  to  is  arbitrary,  un- 
reasonable, insufficient,  and  Inadequate,  tor 
the  reason  that  it  Is  not  such  a  notice  as 
would  be  moat  apt  or  probable  to  bring  the 
matter  to  the  personal  notice  of  the  parties 
affected,  and  is  therefore  void  and  uncon- 
stitutional, for  the  reason  that  It  deprives  such 
persons  of  their  property  without  due  process 
of  law. 

"(3)  That  the  establishment  of  the  drainage 
districts  under  the  notice'  prescribed  In  the 
said  section  would  result  In  taking  private 
property  for  public  use  without  just  compen- 
sation being  first  made  or  secured  to  be  made, 
and  Is  therefore  void  end  unconstitutional 
under  section  18  of  the  Bill  of  Rights  of  the 
state  Constitution.  That  in  this  specific  case 
the  plaintiff's  property  Is  being  taken  for  pub- 
lic use  without  just  compensation  being  made 
or  secured  to  be  made,  and  the  acts  of  the  de- 


fendants'are  T(rid  and  unconstitational,  under 
the  said  section  18  of  the  said  Bill  of  Rights." 
Appellant  cites  for  onr  consideration  au- 
thorities which  hold  that  notice  by  publica- 
tion Is  a  drastic  remedy,  and  is  In  contraven- 
tion of  the  common  law,  and  is  allowable  oaly 
out  of  necessity,  and  usually  as  against  non- 
residents only,  or  such  as  so  absent  them- 
selves «s  to  prevent  personal  service  of  notice 
upon  them.  Plaintiff's  case  as  shown  by  his 
petition  apparently  Involves  much  hardship. 
Whether  be  oould  have  compiled  the  board 
of  supervisors  to  have  heard  his  claim  for 
damages  t>y  iMoper  pcoceedlngs  under  the  cir- 
cumstances shown  in  his  petition,  we  have  no 
occasion  to  consider.  a%e  one  question  pre- 
sented for  onr  consideration  is  whether  the 
statute  referred  to  is  unconstitutional  because 
It  provides  for  notice  by  publication  only  even 
as  against  residents  of  the  county  who  are 
available  for  personal  service.  We  cannot 
hold  an  enactment  of  tbe  Legislature  nncon- 
stltudonal  nniess  It  Is  plainly  and  palpably 
so.  The  statute  undw  consideration  is  a  part 
of  title  10  on  the  general  subject  of  "IntO'nal 
Improvements."  This  subject  of  "Internal 
Imi^ovements"  involves  to  a  considerable  ex- 
tent the  police  power  of  municipal  bodies. 
This  is  particularly  ao  as  to  those  improve- 
ments which  affect  the  public  health.  We 
have  held  that  even  In  such  cases  the  Legisla- 
ture has  no  power  to  dispense  with  all  notice 
to  property  owners  whose  property  is  pro- 
posed to  be  takeA,  but  we  have  never  placed  a 
limitation  upon  the  power  of  tbe  Legislature 
t»  prescribe  the  kind  of  notice  and  method  of 
service.  In  the  matter  of  assessment  of 
benefits  for  such  improvements,  notice  by  pub- 
lication has  been  the  usual  method  prescribed 
by  statute,  and  the  power  of  the  Legislature 
to  prescribe  such  method  Cor  snch  purpose 
has  seldom  been  questioned.  On  that  partic- 
ular question,  tbe  authorities  are  quite  uni- 
versal In  support  of  a  notice  by  publication. 
See  Lyman  v.  Plommer,  75  Iowa,  353,  39  N. 
W.  527.  We  see  no  logical  ground  of  distinc- 
tion whereby  we  may  say  that  the  Legisla- 
ture has  power  to  prescribe  a  notice  by  pub- 
lication for  tbe  purpose  of  assessing  benefits, 
and  yet  tias  no  power  to  prescribe  such  no- 
tice for  tbe  purpose  of  laying  improvements 
through  the  land  of  a  property  owner.  Plain- 
tiff's argument  here  is  well  worthy  of  the  con- 
sideration of  the  Legislature.  The  method 
prescribed  undoubtedly  may  work  great  hard- 
ship, but  the  faults  of  the  method  can  be 
readily  corrected  by  the  Legislature.  We  can- 
not say  that  the  enactment  is  void  under  the 
rules  that  govern  us  in  passing  upon  tbe  con- 
stitutionality of  statutes.  This  was  the  con- 
clusion reached  by  the  trial  court;  and  Its 
order  la  aflSrmedk 


Digitized  by 


Google 


Iowa) 


MORRIL  T.  BBNTLKY 


165 


MOaRIIi  et  aL  ▼.  BBNTLBT,  County  Trea»- 

orer,  et  al. 

(Sapreme  Court  of  Iowa.    May  4,  1910.) 

1.  Taxation    (J  495*)— Assbssment— AppeaIi 
TO  District  Coubt. 

On  appeal  to  the  district  court  from  the 
assessment  of  omitted  property  by  the  county 
treasurer,  a  certified  transcript  of  the  assess- 
ment filed  with  Uie  derk  is  not  essential  to 
jurisdiction. 

[Ed.    Note.— For  other   cases,   see  Taxation, 
Dec  Dig.  i>  495. •] 

2.  Taxation    rt   495*)— Assessment— Appkal 

TO  DiSTBICT  COUBT. 

All  that  is  essential  to  an  appeal  from  an 
assessment  is  that  the  transcript  thereof  by 
the  board  of  review  or  treasurer  be  officially 
authenticated  by  a  certificate  or  agreement  of 
larties,  or  the  facts  be  admitted  by  demurrer 
of  such  body  or  official,  or  agreed  on,  so  that 
it  appears  that  complaint  or  objection  was 
made  to  the  assessing  body  or  officer,  and  the 
decision  to  be  reviewed  was  made  thereon. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  i  495.*] 

3.  Taxation    (|    204*)  —  Exemptions  —  Pbe- 

StTMPTIONS. 

Exemption  from  taxation  should  be  express- 
ed in  unmistakable  terms,  and  is  not  to  be  in- 
ferred or  implied  from  doubtful  or  ambiguous 
language;  the  presumption  being  that  all  prop- 
erty 18  taxable. 

[Ed.   Note.— For   other  cases,    see   Taxation, 
Cent.  Dig.  |  322;   Dec  Dig.  {  204.*} 

4.  Taxation    (J    169*)— ExEMPrtoNa— Cobpo- 
BATB  Stock. 

Shares  of  corporate  stock  in  a  foreign  cor- 
poration held  in  this  state  are  assessable,  un- 
less exempted  nnder  Code,  S  1319. 

[Eid.   Note.— For   other  cases,   see  Taxation, 
Cent.  Dig.  <  282;  Dec.  Dig.  I  169.*] 

5.  Taxation    (|   239*)— Bxemftions— Cobpo- 
BATB  Stock. 

Code,  S  1319,  defines  a  mefnnfacturer,  di- 
rects that  the  average  value  of  material  enter- 
ing into  the  product  shall  be  the  assessable  val- 
ue, and  that  machinery  shall  be  assessed  as  real 
estate,  provides  that  domestic  corporations  for 
profit  engaged  in  manufacturing,  and  "which 
have  their  capital  stock  represented  by  shares 
of  stock,"  shall  list  their  property  like  individ- 
nals,  and,  in  conclnsion,  provides  that  the  own- 
ers of  capital  stock  of  manufacturing  companies 
as  herein  provided  for,  on  listing  their  proper- 
ty, shall  be  exempt  on  such  shares.  Const,  art. 
8.  S  2,  makes  the  property  of  foreign  corpora- 
tions assessable  the  same  as  individuals.  Code, 
i  1312,  provides  for  listing  the  same.  Section 
1323,  authorizing  deduction  of  the  value  of  real 
estate  in  arriving  at  the  value  of  shares,  relates 
solely  to  domestic  corponations,  and  provides 
that  the  shares  of  stock  in  every  domestic  coiv 
poration.  except  when  otherwise  provided,  shall 
be  assessed  to  the  owners  at  its  principal  place 
of  business.  Section  1325  declares  the  corpora- 
tion liable  for  the  taxes  levied  thereon.  Section 
1327  requires  corporations  to  return  their  real 
estate  in  their  statements  to  be  valued  as  other 
real  estate,  except  as  otherwise  provided,  and 
provides  that  it  shall  not  be  otherwise  assessed, 
but.  saving  specified  classes,  no  statement  of 
assets  of  foreign  corporations  is  required. 
Held,  that  section  1319  evidently  provides  a  dif- 
ferent scheme  of  assessment  for  domestic  manu- 
facturing corporations,  and  did  not  exempt 
share*  of  stock  in  foreign  manufacturing  corpo- 
rations owned  in  this  state,  as  to  which  no  ex- 
isting statnte  either  expressly  or  by  implication 
excepted  them  from  taxation,  and  that  sections 


1638  and  16S9,  authorizing  foreign  corporations 
without  unseemly  rastrlctions  to  do  business  in 
this  state,  were  not  relevant. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  888;   Dec.  Dig.  i  239.*] 

6.  E>viDENCB  (I  80*) — Pbbbumftions— Laws  op 
Otheb  States. 

In  absence  of  proof  to  the  contrary,  the 
laws  of  another  state  ate  presumed  to  be  like 
those  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  101 ;    Dec.  Dig.  {  80.*] 

7.  Taxation  (|  194*)— DisconiiNATioN— Ex- 
emptions—Cobpobatb  Stock. 

The  exemption  by  Code,  {  1319,  of  shares 
of  stock  in  .domestic  manufacturing  corpora- 
tions, does  not  result  In  discrimination  between 
domestic  and  foreign  corporations,  as  property 
of  each  is  assessed  in  precisely  the  same  man- 
ner, and,  if  there  is  discrimination,  it  is  between 
respective  shareholders. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  §|  310,  311 ;  Dec.  IMg.  {  194.*] 

8.  Evidence  (§  113*)— Reixvanct— Vaittb  op 
Cobpobatb  Stock. 

To  prove  the  value  of  stock,  proof  of  its  ac- 
tual worth  is  admissible  if  it  has  no  maiicet  val- 
ue, and  testimony  as  to  an  offer  therefor  tended 
to  show  this. 

[EJd.  Note.— For  other  cases,  see  I>ridence, 
Cent.  Dig.  t  262;   Dec.  Dig.  i  113.*] 

9.  BJviDENCB  (i  601*)  —  Weight  and  Supfi- 
CIENCT— Valub  op  Cobpobatb  Stock. 

Proof  of  an  offer  for  corporate  stock  is  not 
conclusive  as  to  its  value. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Dec.  Dig.  I  601.*] 

10.  Evidence  (J  601*)— Weight  and   Suffi- 

OIENCT— VALim  of  CoBFOBATE  STOCK. 

Evidence  held  to  show  that  the  value  of 
corporate  stock  at  a  moderate  estimate  would  be 
S75  per  share  for  preferred,  and  $3  per  share 
for  common. 

[JSa.  Note.— For  other  cases,  see  Ihridence, 
Dec.  Dig.  I  601.*] 

11.  Taxation  (I  356*)— Assessment— Cobpo- 
batb Stock- Deduction  of  Debts— "Cbbd- 
rrs." 

Shares  of  stodt  In  a  corporation  are  "cred- 
its" within  the  statute  providing  for  the  deduc- 
tion of  debts  from  creaits  listed  for  taxation ; 
Code,  S  1300,  providing  that  the  term  credit 
as  used  therein  should  include  every  claim  or 
demand  due  or  to  become  due  for  money,  labor, 
or  other  valuable  thing,  every  annuity  or  sum 
of  money  receivable  at  stated  periods,  and  all 
money  or  property  of  any  kind  secured  by  deed, 
title  bond,  mortgage,  or  otherwise,  and  the  term 
beinp  also  otherwise  defined  as  trust  given  or 
received;  expectation  of  futtire  payment  for 
property  transferred  or  of  fulfillment  of  prom- 
ises given ;  the  relation  that  exists  between  one 
person  and  another  who  trusts  in  him  to  pay 
or  render  something  in  the  future." 

[BM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  356.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1711-1713;   vol.  8,  p.  7022.] 

Appeal  from  District  Court,  Blackhawk 
County;  F.  O.  Piatt,  Judge. 

The  county  treasurer  of  Blackhawk  coun- 
ty assessed  as  omitted  property  certain 
shares  of  common  and  preferred  stock  in 
the  United  States  Gypsum  Company  to  each 
of  the  25  appellees  herein,  and  an  appeal 
therefrom  was  taken  by  each  to  the  district 
court.    By  agreement  the  appeal  of  Charlen 
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Morril  was  heard,  the  flBdlngs  of  the  eoart 
therein  to  be  conclnslve,  saye  as  to  nnmber 
of  shares  held  by  each,  and  the  deductions 
on  account  of  any  debts  which  might  be  off- 
set against  the  same.  The  district  cotirt 
set  aside  the  several  assessments,  and  the 
treasurer  appealed.  Subsequently  the  plain- 
tiffs also  appealed.  Dismissed  on  plaintiffs' 
appeal,  and  reversed  on  defendants'  appeal. 

Bdwards  tc  Longley  and  McOoy  &  McCoy, 
for  appellants.  Myers  &  Spies  and  Mears  & 
Lovejoy,  for  appellees. 

LADD,  J.  No  transcript  of  the  assess- 
ment of  omitted  property  certified  by  the 
county  treasurer  was  filed  with  the  clerk  of 
the  district  court  As  this  was  not  essential 
to  Jurisdiction,  an  appeal  having  been  tak- 
en, the  court  did  not  err  In  hearing  the  ap- 
peal. In  White  V.  City  of  Marlon,  139  Iowa, 
479,  117  N.  W.  254,  the  taxpayer  recited  the 
facts  In  a  petition  to  which  a  demurrer  was 
filed  and  a  stipulation  'that  the  exemption 
waiB  claimed  and  denied  by  the  city  and  this 
was  held  sufficient;  it  being  said:  "All  re- 
quired Is  that  the  complaint  before  the 
board.  Its  decision  thereon,  and  the  appeal 
to  be  shown  in  order  that  the  court  before 
whom  the  case  Is  to  be  tried  may  know  the 
issue,  and  that  there  Is  some  decision  to  be 
reviewed."  In  Heath  r.  Murrow,  126  N.  W. 
259,  an  ofildal  demand  of  payment  of  taxes 
assessed  with  Interest  by  the  county  treas- 
urer reciting  the  assessment  as  made  was 
held  to  be  showing  enough  to  exact  a  hearing. 
All  essential  is  that  the  transcript  of  the  as- 
sessment by  the  board  of  review  or  treasurer 
be  ofilciaHy  authenticated  by  certificate,  or 
agreement  of  parties,  or  the  facts  be  admit- 
ted by  demurrer  of  such  body  or  official  or 
agreed  npon,  so  that  It  appear  that  com- 
plaint or  objection  was  made  to  the  assess- 
ing body  or  officer  and  the  decision  made 
thereon  which  is  to  be  reviewed.  Anything 
to  the  contrary  in  Peterson  v.  Board  of 
Equalization,  1S8  Iowa,  717,  116  N.  W.  818, 
is  to  be  regarded  as  dicta,  for  there  was 
nothing  in  the  record  therein  showing  that 
an  appeal  had  be&i  taken.  In  the  case  at 
bar,  objections  to  the  several  assessments 
were  filed  with  the  treasurer,  and,  notwith- 
standing these,  the  assessment  complained 
of  was  made.  The  court  rightly  heard  the 
appeal. 

2.  The  county  treasurer  assessed  16  shares 
of  preferred  stock  and  10  shares  of  common 
stock  in  the  United  States  Gypsum  Company 
to  Charles  MorrU  as  having  been  omitted 
from  taxation  in  the  years  1896,  1887,  and 
1898;  the  aggregate  amount  of  taxes  with 
interest  being  $139.86.  The-  company  was 
a  corporation  organized  In  New  Jersey,  and, 
unless  the  shares  were  exempt  from  taxation 
under  section  1319  of  the  Code,  they  were 
assessable.  Judy  ▼.  Beckwlth,  137  Iowa,  24, 
114  N.  W.  666,  IS  U  B.  A.  (N.  S.)  142.  If 
any  doubt  as  to  this  was  suggested  in  First 


National  Bank  of  Albia  r.  City  Council,  86 
Iowa,  28,  52  N.  W.  834,  It  was  removed  by 
the  above  decision.  To  the  same  effect,  see 
Cook  v.  City  of  Burlington,  59  Iowa,  251,  13 
N.  W.  113,  44  Am.  Bep.  679.  The  corpora- 
tion was  engaged  In  manufacturing  plaster 
in  this  and  other  states.  Its  capital  stock 
consisted  of  $3,666,300  of  preferred  stock 
and  $2,249,600  of  common  stock  of  the  par 
value  of  $100  per  share  issued  in  payment 
of  properties  acquired  of  several  smaller 
concerns.  It  owned  land  in  the  state  val- 
ued at  $73,886.16  and  buildings,  machinery, 
and  the  like  worth  $137,724.93.  Four  thou- 
sand one  hundred  and  forty-four  shares  of 
Its  preferred  and  2,487  shares  of  its  common 
stock  were  owned  by  residents  of  the  state, 
but  the  assessed  value  of  these  was  less  than 
that  of  the  company's  real  and  personal 
property  therein.  The  section  of  the  statute 
under  which  exemption  is  claimed  provides 
that  "any  firm  or  corporation  who  purchases, 
receives  or  holds  property  of  any  description 
for  the  purpose  of  adding  to  the  value  thereof 
by  any  process  of  manufacturing,  packing  of 
meats,  refining,  purifying,  or  by  the  combina- 
tion of  different  materials,  with  a  view  of 
making  gain  or  profit  by  so  doing,  and  selling 
the  same,  shall  be  held  a  manufacturer  for 
the  purpose  of  this  title,  and  he  shall  list  for 
taxation  such  propwty  In  his  hands,  but  the 
average  value  thereof  to  be  ascertained  as 
in  the  preceding  section,  whether  manufac- 
tured or  unmanufactured,  shall  be  estimated 
upon  those  materials  only  which  enter  into  its 
combination  or  manufacture.  Machinery  used 
in  manufacturing  establishments  shall  for  the 
purpose  of  taxation  be  regarded  as  real  estate. 
Corporations  organized  under  the  laws  of 
this  state  for  x>ecunlary  profit  and  engaged 
In  manufacturing  as  defined  in  this  section, 
and  which  have  their  capital  represented  bj 
shares  of  stock  shall  through  their  proper 
accounting  officers  list  their  real  estate,  per- 
sonal property  and  moneys  and  credits  in 
the  same  manner  as  required  of  Indlvldnala, 
The  owners  of  capital  stock  of  manufactur- 
ing companies  as  herein  provided  for,  har* 
Ing  listed  their  property  as  above  directed, 
shall  be  exempt  from  assessment  and  taxa- 
tion on  such  shares  of  capital  stock."  It 
will  be  noted  that  this  section  defines  (1)  a 
manufacturer,  (2)  directs  that  the  average 
value  of  materials  entering  Into  the  product 
shall  be  the  assessable  value  and  that  ma- 
chinery shall  be  assessed  as  real  estate,  <3) 
that  certain  corporations  organized  under  the 
laws  of  this  etata  "which  have  their  capital 
stock  represented  by  shares  of  stock"  shall 
list  their  property  like  individuals,  and  the 
only  doubt  Is  whether  the  last  sentence  re- 
fers to  the  companies  just  previously  men* 
tloned  or  to  corporations  generally.  Tb« 
portions  defining  manufacturer  and  bow  as- 
sessable valnes  shall  be  ascertained  and  di- 
recting machinery  be  treated  as  part  of  the 
realty  are  quite  as  applicable  to  foreign  as  to 
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domestic  r^rporations,  but,  unless  the  re- 
mainder relates  to  domestic  corporations, 
the  restriction  thereto  In  'next  to  the  last 
sentence  Is  meaningless.  If  the  shares  of 
an  the  mannfactnrlng  corporations  were  in- 
tended to  be  exempt,  why  direct  how  the 
property  of  a  particular  class  of  corporations 
BbaU  be  listed?  The  property  of  foreign 
corporations  is  made  assessable  by  the  Con- 
stitution the  same  as  that  of  individuals 
4artlcle  9,  {  2),  and  section  1312  provides  for 
Hating  the  same.  Section  1323  of  the  Code 
relates  solely  to  corporations  organized  un- 
der the  laws  of  this  state,  so  that  the  por- 
tion authorizing  the  deduction  of  the  value 
of  real  estate  Is  not  applicable  to  corpora- 
tions organized  elsewhere.  Section  1327  of 
the  Code  has  reference  to  real  estate  of  do- 
mestic corporations  as  it  relates  to  real  es- 
tate returned  in  the  statement  of  the  corpo- 
rations as  part  of  their  assets,  and  no  state- 
ment of  assets  is  exacted  from  foreign  cor- 
porations, save  of  specifled  classes.  Section 
1323  provides  that  the  shares  of  stock  In  every 
sach  corporation  (organized  under  the  laws 
of  the  state)  except  when  otherwise  provid- 
ed Shan  be  assessed  to  the  owners  thereof 
at  Its  principal  place  of  business,  and  sec- 
tion 1325  declares  the  corporations  liable 
for  the  taxes  levied  thereon. 

Bnt  for  the  exemption  of  the  shares  in 
section  1819  quoted  and  a  different  assess- 
ment being  exacted  the  general  mode  of 
reaching  the  property  of  domestic  corpora- 
tions as  prescribed  in  the  above  sections 
most  bave  obtained.  The  evident  design  of 
the  lawmakers  was  to  provide  a  different 
scheme  of  assessment  for  domestic  mannfac- 
taring  corporations,  and  this,  as  we  think, 
clearly  appears  from  the  language  employ- 
ed. Exemption  of  the  shares  of  the  stock 
to  allowed  only  to  the  (1)  "owners  of  capital 
stock  of  manufacturing  companies  as  herein 
provided  for,"  and  (2)  which  have  "listed 
their  property  as  above  directed."  The  only 
companies  "provided  for"  In  the  section 
are  those  organized  "under  the  laws  of  this 
state,"  and  these  only  are  directed  as  to  the 
manner  of  listing  their  property.  Eixemp- 
tlons  from  taxation  should  be  expressed  In 
unmistakable  terms.  They  are  not  to  be 
inferred  or  Implied  from  doubtful  or  am- 
biguous language.  The  presumption  is  that 
all  property  is  taxable.  Lacy  v.  Davis,  112 
Iowa,  106k  83  N.  W.  784;  In  re  Dille,  119 
Iowa,  575,  93  N.  W.  671;  Bturges  v.  Carter, 
114  TT.  &  511,  5  Sup.  Ct  1014,  29  L.  Ed.  240. 
In  the  last  case  shares  In  a  foreign  corpo- 
ration were  held  to  be  assessable  notwith- 
standing those  in  domestic  corporations  were 
exempt  from  taxation.  See,  also.  Common* 
wealth  T.  liovell,  126  Ky.  481,  101  8.  W.  970. 
In  Jody  V.  Beckwlth,  1S7  Iowa,  29,  114  N. 
W.  66B,  15  L.  R.  A.  (N.  S.)  142,  stodc  in  a 
foreign  mannfactnring  corporation  was  held 
to  have  been  rightly  assessed;  the  court 
saying:    *^lthout  taking  time  for  further 


reference  to  the  statute,  we  feer  entirely 
safe  in  the  assertion  that  there  Is  no  existing 
legislation  in  this  state  which  expressly  or 
by  implication  excepts  from  the  category  of 
taxable  property  the  shares  of  capital  stock 
owned  or  held  by  residents  of  the  state  in 
a  foreign  corporation."  The  circumstance 
that  such  corporations  are  expressly  author- 
ized without  unseemly  restrictions  to  do 
business  In  this  state  does  not  militate 
against  this  conclusion.  See  sections  1038, 
1639.  Foreign  corporations,  not  manufactur- 
ers, are  admitted  on  precisely  the  same 
terms,  and  there  is  no  apparent  reason  for 
discriminating  between  them  and  those  en- 
gaged in  manufacturing  unless  done  within 
the  state,  and  no  such  limitation  is  to  be 
found  in  the  statutes.  Nor  is  there  anything 
in  the  argument  based  on  the  comity  between 
srtates,  for,  in  the  absence  of  proof  to  the 
contrary,  the  laws  of  the  state  where  the 
company  was  organized  are  presumed  to  be 
like  those  of  this  state.  The  contention  that 
the  construction  adopted  would  result  In 
discrimination  between  domestic  and  foreign 
corporations  engaged  as  manufacturers  is 
unfounded.  Because  of  th^  statute,  the 
property  of  each  Is  assessed  to  it  In  precisely 
the  same  manner.  If  there  is  discrimina- 
tion, it  is  between  respective  shareholders, 
and  that  was  disposed  of  in  Judy  v.  Beck- 
wlth, supra,  as  was  the  argument  that  such 
taxation  would  be  unjust  We  are  of  the 
oplaion  that  the  shares  of  stock  were  not 
exempt  from  taxation  under  section  1319 
of  the  Code,  and  that  the  district  court  erred 
in  setting  aside  the  assessments  of  the  coun- 
ty treasurer. 

3.  Only  one  witness  testified  to  the  valua- 
tion of  the  several  shares.  These,  according 
to  his  testimony  had  no  market  value,  but  be 
bad  been  offered  by  Chicago  brokers  $40  to 
$45  per  share  for  the  preferred  stock  and 
$3i  to  $5  for  the  common  stock,  though  he 
had  known  of  but  a  single  sale.  As  the 
stock  had  no  market  value,  proof  of  its  ac- 
tual worth  was  admissible,  and  the  testi- 
mony tended  to  show  this,  but  it  was  not 
conclusive.  The  parties  stipulated  that  hold- 
ers of  preferred  stock  were  entitled  to  a  div- 
idend of  7  per  cent  per  annum  payable  semi- 
annually, said  dividends  being  cumulative, 
and  that  a  dividend  of  S%  per  cent  had  been 
paid  in  1906  and  5  per  cent  in  1907  and  also 
in  lOOSL  These  facts.  In  connectlMi  with  the 
testimony  of  the  witness.  Indicate  plainly 
that  the  actual  value  of  the  preferred  stock 
was  much  greater  than  the  offers  submitted 
to  him,  while  that  of  the  common  stock  prob- 
ably was  purely  speculative.  A  moderate  es- 
timate would  be  $75  per  share  for  the  prefer- 
red stock  and  $3  per  share  for  the  common 
stock. 

4.  The  treasurer  declined  to  allow  the  val- 
uation of  the  stock  to  be  offset  by  debts  of 
the  taxpayer.  In  Bridgman  v.  City  of  Keo- 
kuk, 72  Iowa,  42,  S3  N.  W.  355,  the  plalntUf 
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therein  borrowed  money  wltb  which  to  bny 
stock  in  a  building  and  loan  association,  and 
the  court  held  the  debt  could  not  be  deduct- 
ed from  the  value  of  the  stock,  toe  that  the 
shares  thereof  were  not  "credits"  within  the 
meaning  of  the  statute,  providing  that,  'in 
making  up  the  amoimt  of  moneys  or  cred- 
its which  any  person  Is  required  to  list  or 
have  listed  and  assessed,  he  will  be  entitled 
to  deduct  from  the  gross  amount  all  debts 
in  good  faith  owing  by  him."  Within  a 
year  from  filing  the  opinion  in  that  case  the 
court  In  BViultable  Lite  Ins.  Co.  y.  Board  of 
Equalization,  74  Iowa,  178,  87  N.  W.  141, 
speaking  through  the  same  judge  and  with- 
out referring  to  the  previous  decision,  declar- 
ed that  the  outstanding  shares  of  capital 
stock  In  a  life  insurance  company  constitut- 
ed debts  wHhln  the  meaning  of  the  law,  and 
should  be  deducted  from  its  moneys  and 
credits.  This  was  followed  In  Hawkeye  Ins. 
Co.  V.  Board  of  Equalization,  75  Iowa,  770, 
37  N.  W.  96ft. 

In  First  National  Bank  r.  Olty  Council  of 
Albia,  86  Iowa,  28,  62  N.  W.  834,  the  court 
held  that  shares  in  national  banks  were 
"credits"  within  the  meaning  of  the  stat- 
ute quoted  and  subject  to  be  offset  by  the 
debts  of  the  shareholder,  basing  the  decision 
on  the  cases  last  cited  and  also  on  the  lan- 
guage of  the  act  of  Congress  under  which 
such  banks  are  organized. 

In  Re  Kauffman's  Estate,  104  Iowa,  63d, 
74  N.  W.  8.  a  claim  for  taxes  levied  on 
shares  of  stock  In  corporations  was  filed 
against  the  administrator  of  the  estate.  No 
objection  to  the  assessment  had  been  made 
before  the  board  of  review,  so  that  oppor- 
tunity of  offsetting  the  debts  of  deceased 
against  the  value  of  the  stock  had  been  lost. 
Crawford  v.  Polk  County,  112  Iowa,  118,  83 
N.  W.  825.  The  question  now  presented 
was  not  raised  by  the  record,  and  the  case 
was  correctly  decided  whatever  may  be  said 
of  the  remark  that  valuation  of  stock  may 
not  be  offset  by  debts.  The  direct  effect  of 
the  decision  in  the  Brldgman  Case  has  been 
obviated  by  expressly  including  in  "credits" 
the  "actual  value  of  any  building  and  loan 
shares."  Section  1311,  Code.  The  meaning 
of  "credits"  appears  to  have  been  there  con- 
sidered In  the  abstract,  while  In  the  subse- 
quent decisions  the  statute  of  which  section 
1309  of  the  Cods  is  a  copy  seems  to  have 
controlled.  That  section  reads:  "The  term 
'credit,'  as  used  in  this  chapter.  Includes 
every  claim  or  demand  due  or  to  become  due 
for  m<»iey,  labor  or  other  valuable  thing, 
every  annuity  or  sum  of  money  receivable 
at  stated  periods,  and  all  money  or  property 
of  any  kind  secured  by  deed,  title  bond, 
mortgage  or  otherwise;  but  pensions  of  the 
United  States  or  any  of  them  or  salaries,  or 
payments  expected  for  services  to  be  render- 
ed, are  not  included  In  the  above  term." 

The  mling  in  the  Equitable  Life  Ins.  Co.'s 
Case,  declaring  shares  of  stock  to  be  a  debt 


of  the  corporation,  was  In  harmony  'with  tbls 
definitions.     The  court  thereafter,   quotins 
deflnUlons  of  debt,  said  the  corporation  "is 
created  to  hold  and  acquire  money  and  prop- 
erty for  the  profit  and  advantage  of  its  stock- 
holders.   Such  property  it  holds  as  a  trustee; 
the  cestui  que  trust  being  its  stockholders. 
The  legal  title  of  all  property  belonging   to 
the  corporation  is  in  it.    The  equitable  in- 
terest, the  rights  to  the  profits  and  acquisi- 
tion of  the  property,  belong  to  the  stock- 
holders.   When  they  pay  in  their  money  on 
the  capital   of  the   corporation,  they   part 
wRh  the  title  to  the  money,  and  receive  in 
its  place  a  claim  as  cestui  que  trust  upon 
the  corporation  for  all  profits  made  by  It  in 
managing  the  capital,  and  the  right  to  hare 
returned  when  the  corporation  is  wound  up 
the  money  paid  In  by  them  as  Its  capital. 
Precisely  the  same  rights  arise  in  the  case 
of  profits  in  the  use  of  capital  by  the  corpo- 
ration or  acquisitions  to  its  property  from 
any  other  source.    The  right  and  claim  of 
the  stockholders  is  a  property  right — Is  cer- 
tain  and  determinate.     The  value  of   the 
right  may  be  contingent  and  uncertain,  but 
it  Is  none  the  less  a  right  to  receive  mon- 
ey from  the  corporation.     Here  is  a  claim 
by  the  stockholders  for  which  the  corpora- 
tion is  liable.     It  is  not  now  mature,  but 
will  become   payable  in  the  future.     The 
amount  which  the  stockholders  will  receive 
may  not  now  be  certainly  determined.    What 
they  would  receive  were  the  claim  now  pay- 
able could  be  accurately  determined.     The 
corporation  being  bound  to  pay  the  stock- 
holders, its  obligation  so  to  do  creates   a 
debt  according  to  the  definitions  above  giv- 
en."   If  the  obligation  of  the  corporation  to 
the  stockholder  is  a  debt,   it  would  seem 
necessarily   to  follow  that  the   stockholder 
is  a  creditor  of  the  corporation,  especially  in 
view  of  the  above  statute,  and  such  was  the 
opinion    entertained   in    the   First   National 
Bank  of  Albia  Case,  where  the  statute  above 
quoted  is  said  to  obviate  the  conclusion  that 
a  distinction  between  credit  and  stocks  was 
intended  oth^wlse  to  be  inferred  from  other 
sections  of  the  Code,  and  to  be  "broad  enough 
to  Include  stocks  in  corporations."    This  con- 
clusion was  also  said  to  be  "the  logical  result 
of  the  reasoning  in  the  Equitable  Life  Case," 
and  "not  only  satisfactory  to  us,  but  also 
confirms  the  holdings  of  this  court  to  the 
doctrine  announced  by  the  federal  courts 
as  appllcaUe  to  stock  In  national  banks." 
Decisions  elsewhere,  owing  to  difference  in 
statutes,  afford  little  aid,  as  appears  from 
the    following,    denying    the    shareholder's 
right  to  have  his  debts  deducted  from  the 
value  of  the  shares:  Dutton  v.  Citizens'  Nat 
Bank,  63  Kan.  440,  36  Pac.  719;    Bressler 
▼.  Wayne  County,  32  Neb.  834,  49  N.  W.  787, 
13  Ia  R.  A.  614;   Niles  v.  Shaw,  60  Ohio  St 
370,  4  N.  E.  162;   Commercial  Nat.  Bank  v. 
Chambers,  21  Utah,  324,  61  Pac.  560,  B6  I* 
B.  A.  346;    Bosenberg  r.  Weekes,  67  Tex. 
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578,  4  &  W.  899.  In  the  last  case  It  was 
■aid  *^  bank  share  is  not  a  debt  dne  its  owa- 
er,"  and  therefore  not  a  credit  in  his  hands 
fran  which  debts  dne  by  him  may  be  deduct- 
ed. In  the  Utah  case  the  language  of  the 
Constitution  of  that  state  T^as  held  to  ex- 
dnde  stockB  from  the  term  "credit,"  and  in 
the  Kansas  case  the  court  said  that  to  bold 
credits  to  include  stock  would  be  giving  a 
a  strained  construction  to  the  word. 

In  Smith  y.  Slaughterhouse,  30  La.  Ann. 
1378v  In  construing  a  statute  relating  to  the 
transfer  of  property,  the  court  held  stock  in 
a  corporation  not  to  be  a  credit  But  the 
definitions  of  the  lexicographers  are  not  Inr 
consistent  with  the  conclusions  in  the  de- 
cisions of  this  court  referred  to.  Webster's 
Dictionary  says  that  It  is  "trust  glT«n  or 
receiyed;  expectation  of  future  payment  for 
pr^terty  transferred  or  of  fulfillment  of 
promises  glyen;  the  relation  that  exists  be- 
tween one  person  and  another  who  trusts 
in  him  to  pay  or  render  something  In  the 
future."  This  is  in  entire  accord  with  what 
was  said  in  the  Equitable  Life  Ins.  Co.'s 
Case.  We  are  the  more  inclined  to  adopt 
this  yiew  because  of  the  inequality  likely  to 
result  from  the  assessment  and  taxation  of 
shares  of  stock  in  foreign  corporations.  In 
the  absence  of  any  showing  to  the  contrary, 
the  laws  of  other  states  are  presumed  to  be 
like  those  of  this  state,  and,  if  so,  the  shares 
of  stock  are  assessed  at  the  principal  place 
of  business  of  the  corporation  and  to  it,  and 
airain  to  the  shareholder  If  a  resident  of 
this  state.  If  the  property  of  the  corpora- 
tion is  assessed  elsewhere,  the  shareholder 
whose  stock  merely  represents  bis  portion 
of  such  property  necessarily  pays  a  second 
time.  In  the  case  at  bar  the  property  of 
the  corporation  Is  situated  in  12  or  14  dif- 
ferent states.  The  yalnation  of  that  situated 
in  this  state  exceeds  tlie  yaluation  of  all  the 
stock  held  by  citizens  of  the  state,  and,  If 
the  shares  of  stock  are  asse-ssed  against  the 
corporation  at  its  principal  place  of  business, 
the  same  value,  though  in  different  form  will 
he  thrice  taxed.  The  situation  is  such  that 
It  should  Interest  the  Legislature.  Our  duty 
ends  with  the  construction  of  the  statutes 
as  enacted. 

Our  conclusions  are  (1)  that,  as  the  de- 
cision was  not  adverse  to  appellees,  their  ap- 
peals are  dismissed;  (2)  that  the  several  de- 
crees setting  aside  the  assessments  by  the 
county  treasurer  are  reversed  and  the  caus- 
es are  remanded,  with  direction  to  the  dis- 
trict court  to  reduce  the  assessed  value  of 
the  preferred  stock  to  $75  per  share  and  of 
common  stock  to  |3  per  share  and  to  hear 
evidence  bearing  on  the  amount  of  bona  fide 
debts  owing  by  each  appellee  during  the  re- 
cpectlye  years  not  previously  offset  against 
moneys  and  credits  and  deduct  the  same 
from  the  yalue  of  stock  held  by  each  and  fix 


the  assessments  and  the  amount  of  taxes  on 
alleged    omitted    property   accordingly. 

On   plaintiffs'   appeal   dismissed.     On  de- 
fendants' appeal  reversed  and  remanded. 


FDLLERTON  et  al.  v.  CITY  OF  DBS 

MOINES  et  al. 
(Supreme  Court  of  Iowa.    May  3,  1910.) 

1.  MUNICIPAX.  COBPORATIONS  (§  331*)— StBEET 

Imfbovkmekts— Advebtisement  fob  Pbopo- 

SAXS. 

The  advertisement  for  proposals,  where  a 
wooden  block  pavement  laid  on  a  concrete  foun- 
dation was  to  be  succeeded  by  an  asphalt  pave- 
ment on  the  same  foundation,  stating  that  the 
asphalt  was  to  be  laid  "on  the  present  cement 
concrete  foundation,"  that  the  improTements 
were  to  be  "as  per  the  plans  and  specifications," 
which  required  the  old  foundation  to  be  brought 
to  subgrade,  that  the  new  concrete  necessary  for 
resurfacing  said  foundation  "be  measured  in 
boxes  •  •  •  satisfactory  to  the  city  engineer 
or  in  any  manner  he  may  direct,"  and  that  sep- 
arate bids  be  made  for  "asphalt  paving  on  old 
concrete  foundation,"  and  for  extra  concrete 
per  cubic  yard,"  sufficiently  shows  that  the 
extra  concrete"  is  to  be  placed  on  the  old  foun- 
dation in  bringing  it  to  subgrade. 

[Ed.   Note. — ^Por  other   cases,   see  Municipal 
Corporations,  Dec.  Dig.  I  331.*] 

2.  JtTDGlTENT    (J    714*)— MaTTEBS    CONCLUDED. 

_  The  judgment,  in  a  suit  of  property  owners 
against  a  city  and  contractor  to  enjoin  improve- 
ment of  a  street  with  an  asphalt  pavement,  on 
the  ground  that  the  grades  of  the  street  would 
be  lowered  hy  the  laying  of  the  asphalt  courses 
on  the  old  foundation  of  a  wooden  pavement, 
which  dismissed  the  petition  on  the  ground  that 
the  specifications  for  the  work  required  the  con- 
tractor to  bring  the  surface  to  subgrade  before 
the  asphalt  courses  were  laid,  does  not  touch 
the  matter  of  whether  the  contractor  is  to  re- 
ceive for  such  work  compensation  in  addition 
to  that  laying  the  asphalt,  and  so  does  not  es- 
top him  on  that  question  in  a  subsequent  suit 
involving  that  matter. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Dec.  Dig.  §  714.*] 

8.  Municipal  Cobpobations  (J  360*)— Pav- 
ing Contracts— "BxTBAB." 

Within  a  cdlitract  for  paving  a  street  with 
asphalt,  exacting  the  laying  of  concrete  on  the 
old  foundation  of  a  wooden  block  pavement,  to 
bring  the  surface  to  subgrade  before  the  laying 
of  the  asphalt,  and  providing  that  there  should 
be  no  compensation  for  "extras,"  the  laying  of 
the  concrete,  an  essential  portion  of  the  work, 
for  which  separate  bids  had  been  taken,  is  not 
an  extra. 

[Ed.   Note. — For  other  cases,    see  Municipal 
Corporations,  Dec  Dig.  I  300.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2624.] 

4.  Reformation    or    Instbcicents    (§   17*>— 
Mistake. 

All  the  preliminary  negotiations  for  paving 
a  street  with  asphalt  on  the  foundation  of  a 
wooden  block  pavement,  such  foundation  to  be 
first  brought  to  subgrade  with  additional  con- 
crete, proceeded  on  the  theory  (1)  that  the 
amount  of  concrete  needed  therefor  was  not  as- 
certainable prior  to  letting  the  contract;  (2) 
that  compensation  therefor  should  be  fixed  sep- 
arate and  apart  from  that  for  laying  the  as- 
phalt, and  in  a  way  to  obviate  payment  for 
more  than  required;  (3)  that  the  resolutions, 
proposals,  and  specifications  were  in  harmonv 
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with  rach  a  course;  and  (4)  the  bids  were  ex- 
acted with  the  distinct  undentanding  of  all  par- 
ties that  separate  prices  be  paid  for  laying  the 
asphalt  and  for  raising  the  foundation  with  con- 
crete— but  in  the  preparation  of  the  contract 
subsequently  executed  the  intention  of  the  par- 
ties, as  thus  manifested,  was  not  expressed. 
Held,  that  the  contract  would  be  reformed  to 
give  effect  to  what  was  intended,  though  one 
of  the  parties  Uiereto  was  a  city. 

[EM.  Note.— For  other  cases,  see  Beformatlon 
of  Instruments,  Dec.  Dig.  {  17.*] 

5.  MuNiciPAi,  CoBPoaxTiows  (S  875*)— TBKA.T- 

mO  CONTBACT  A8  Refobkgd. 

A  city  has  the  right  to  treat  its  contract 
for  paving  as  reformed  to  conform  to  the  real 
agreement,  and  to  allow  claims  for  paving  on 
such  basis,  so  as  to  avoid  litigation  Incident  to 
reformation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  375.*] 

Weaver  and  Sberwln,  JX,  dissenting. 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  In  equity  to  enjoin  payment  of  a 
claim  allowed  by  the  City  Council  of  Des 
Moines  In  favor  of  the  Barber  Asphalt  Pav- 
ing Company.  Decree  was  entered  as  pray- 
ed, and  the  paving  company  appeals.  Re- 
versed. 

For  original  opinion  see  115  X.  W.  007. 

Bead  &  Read,  for  appellant  Bally  & 
Stlpp,  for  appellee. 

LADD,  J.  The  Barber  Asphalt  Paving 
Company  entered  into  a  contract  with  the 
city  of  Des  Moines  to  lay  asphalt  pavement 
on  EUist  Fifth  street  and  East  Maple  street. 
The  work  liavlng  been  completed,  the  com- 
pany received  paving  certlflcatee  In  payment 
to  the  extent  of  $1.40  per  cubic  yard,  and 
presented  Its  claim  for  resurfacing  the  old 
foundation  as  per  its  bid  of  $4  per  cubic 
yard  for  "extra  concrete,"  alleged  to  have 
been  furnished  in  the  construction  of  the 
improvements,  in  the  sum  of  J(3,492.40.  This 
claim  was  investigated  by  a  committee  of 
the  city  council,  and,  upon  favorable  report, 
was  allowed  by  that  body.  The  plaintiffs 
are  taxpayers  of  the  dty,  and  in  this  action 
seek  to  enjoin  tbe  payment  of  such  sum  on 
the  ground  that  the  city  is  not  liable  there- 
for, and  Its  allowance  was  unauthorized  by 
law.  The  streets  had  been  paved  with  wood- 
en blocks  laid  on  concrete  foundations,  and, 
as  the  blocks  had  decayed,  it  was  proposed 
to  replace  them  with  asphalt  pavement  on 
the  same  foundations.  Prior  to  the  removal 
of  the  blocks,  definite  information  concerning 
the  condition  of  the  concrete  below  was  not 
attainable,  and,  aside  from  the  written  mat- 
ter berelnafter  referred  to,  the  record  leaves 
no  doubt  but  that  the  design  of  the  board  of 
public  works  and  city  engineer,  as  well  as 
of  the  contractor,  was  that  tbe  |1.40  per 
square  yard  to  be  paid  for  "sheet  asphalt  pav- 
ing on  the  old  concrete  foundation"  should 
not  include  the  cost  of  resurfacing  the  old 


foandatlon  with  concrete  so  as  to  bring  tbe 
pavement  to  the  established  grade.  All  so 
testify,  and  the  work  was  prosecuted  with 
that  understanding.  But  appellees  say  tbe 
contract  required  the  paving  company  to  do 
all  the  work  and  furnish  all  the  material  at 
$1.40  per  square  yard,  and  therefore  such 
testimony,  being  contradictory  of  its  terms, 
was  not  admissive;  wbUe  the  paving  com- 
pany contends  that  the  evid^ice  was  proper 
to  be  considered  as  aiding  in  tbe  Interpreta- 
tion of  the  agreement,  and,  in  any  event,  In 
suxiport  of  the  cross-petition  praying  for  its 
reformation.  To  determine  the  Issues,  it 
arlll  be  necessary  to  refer  to  tbe  proceed- 
ings somewhat  in  detail. 

The  resolutions  of  necessity  were  adopt- 
ed September  8,  1902,  and,  in  so  far  as  ma- 
terial, declared  that  It  was  deemed  advisable 
and  necessary  to  make  Improvements  by  lay- 
ing "an  asphalt  pavement"  upon  the  presoit 
cement  concrete  1  inch  asphalt  binder  course, 
and  1^  inches  asphalt  wearing  surface,  de- 
scribed the  material  to  be  used,  and  held  tlie 
contractor  to  guarantee  the  pavement  for 
seven  years.  The  board  of  public  works  was 
directed  to  advertise  for  proposals  and  "enter 
Into  contracts  for  improving  in  the  manner 
specified  in  said  resolution  of  necessity  as 
passed  by  laying  an  asphalt  pavement  upon 
the  present  cement  concrete,  one  inch  as- 
phalt binder  course  and  one  and  one  half 
inches  asphalt  wearing  surface."  The  ad- 
vertisement of  the  board  of  public  works 
called  for  sealed  proposals  for  the  "improve- 
ments as  i>er  plans  and  specifications  now 
on  file  in  the  ofilce  of  the  board,"  and  la 
addition  to  the  usual  form  provided  that  tbe 
pavement  should  "be  laid  on  the  present 
cement  concrete  foundation."  The  plans  and 
specifications  were  printed,  and  such  as  were . 
generally  used  for  asphalt  and  other  pave- 
ments In  the  city.  They  required:  (1)  That 
all  bidders  examine  them  carefully.  (2)  That 
all  bids  be  made  on  the  printed  form  furnish- 
ed by  the  dty.  (3)  That  "bids  must  be  made 
upon  all  the  printed  Items  not  erased  by  the 
board  of  public  works  and  city  engineer  from 
tbe  printed  proposal  form,  and  the  price  so 
bid  for  such  Items  shall  Include  all  material 
and  labor  necessary  to  make  such  Items  com- 
plete in  the  work."  (4)  That  the  street  be 
brought  up  to  grade  by  the  city,  the  contract- 
or to  remove  stones,  earth  and  other  materi- 
als which  occupy  the  space  to  be  filled  by  the 
pavement  and  put  the  street  at  subgrade 
"before  any  paving  material  shall  be  laid 
thereon."  (5)  That  when  old  pavement  was 
to  be  replaced,  "  in  removing  such  old  pave- 
ment from  the  street,  care  shall  be  taken  not 
to  disturb  or  injure  the  foundation.  It  such 
old  paving  be  entirely  remoyed.  It  shall  be 
the  duty  of  the  contractor  to  bring  the  street 
to  the  proper  subgrade  and  to  a  true  crown  ac- 
cording to  the  direction  of  the  city  engineer 
at  the  expense  of  the  contractor."    (8)    That 
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"The  new  concrete  necessary  for  repairing 
or  resurfacing  old  fotindatlon  shall  be  meas- 
nred  In  boxes  or  barrows  of  a  size  and  shape 
satisfactory  to  the  city  engineer  or  in  any 
manner  he  may  direct."  (7)  That  "It  shall 
be  the  duty  of  the  inspector  appointed  by  the 
city  to  keep  a  correct  account  of  the  amount 
of  cement  used  and  the  square  yards  of  con- 
crete laid  each  day,  and  send  his  report  dally 
to  the  board  of  public  works."  (8)  That  "All 
materials,  machines,  tools  and  labor  neces- 
sary to  tolly  complete  the  work  shall  be 
famished  by  the  contractor."  (9)  That  "The 
contractor  will  be  held  responsible  for  the 
faithful  execution  of  the  contract,'  and  in  the 
interpretation  and  determination  of  ques- 
tions which  may  arise  concerning  the  mean- 
ing and  intent  of  the  plans  and  spedfica- 
tions,  the  measurements  thereof,  the  deci- 
sion of  the  board  of  public  works  and  d'ty 
enghieer  shall  be  final."  (10)  That  "Any 
work  not  herein  specified,  but  shown  ou 
plans,  or  yice  versa,  or  which  may  be  fairly 
implied  as  Included  in  this  contract,  of  which 
the  board  of  public  works  and  city  engineer 
shall  be  Judge,  shall  be  done  by  the  contract- 
or without  extra  charge."  (11)  That  "The 
measure  of  all  paying  laid  shall  be  upon  the 
basis  of  square  yards  actually  paved."  (12) 
That  the  asphalt  snrface  "shall  consist  of  a 
binder  coarse  of  one  Inch  in  thickness  and 
wearing  course  of  one  and  one  half  inches," 
and  these  shall  be  laid  on  a  concrete  founda- 
tion. 

As  a  part  of  the  specifications  a  form  of 
proposal,  snch  as  was  submitted  to  and  ac- 
c^ted  by  the  board  of  public  works  for  each 
ctreet  save  the  descriptions  bid,  was,  except 
prices,  as  follows: 

"Proposal  for  Sheet  Asphalt  Pavement 

"To  the  Board  of  Public  Works  of  the  City 
of  Dee  Moines: 

"The  ondersigned  hereby  propose  to  fur- 
nish all  the  material,  tools,  machinery,  and 
labor  necessary  for  the  construction  of  the 
(beet  asphalt  paving  hereinafter  designated, 
and  to  oonatmct  said  sheet  asphalt  paving 
upon  the  streets  or  parts  of  streets  indicated 
in  the  apedflcations  on  file  in  the  office  of  the 
board  of  puUic  works  of  the  dty  of  Des 
Moines  and  designated  as  *  *  *,  in  the 
Pity  of  Des  Moines,  Iowa,  and  to  fully  com- 
plete the  same  in  accordance  with  the  terms 
and  condltiona  of  the  form  of  contract  and 
■pedflcatloDS  and  plans  for  said  improve- 
ments on  file  as  above  stated,  under  the  direc- 
tion and  to  the  entire  satisfaction  of  the  said 
board  of  public  works  and  city  engineer  of 
the  dty  of  Des  Moines,  at  the  following 
prices,  to  wit: 

Sh*rt  asphalt  paving  on   old  concrete 

foondanon  p(>r  sq.  yd $1  40 

For  extra  concrete  per  cable  yard 4  00 

For  any  extra  gravel  per  cubic  yard. ..  1  40 

For  any  extra  sand  per  cubic  yard. ...  1  20i 

For  extra  gredinir  per  cnbic  yard 27 

For  resetting  old  carb  per  lineal  foot. .  10^' 

126N.W.— U 


'  It  is  to  be  observed  that  proposals  were 
required  on  each  item  in  the  printed .  form 
of  proposals,  that  when  an  old  foundation 
was  to  be  resurfaced  to  bring  the  pavement 
to  grade,  the  concrete  used  was  to  be  "meas- 
ured in  boxes  or  barrows  of  a  size  and  shape 
satisfactory  to  the  city  «ngineer  or  In  any 
manner  he  may  direct";  that  the  meaning 
and  Intuit  of  the  plans  and  spedflcations 
was  to  be  determined  solely  by  the  city 
engineer  and  board  of  public  works,  who 
were  also  to  determine  what  was-induded 
therein.  Nothing  in  the  plans  and  specifica- 
tions, save  as  appears  in  above  subdivision 
5,  providing  that  bringing  a  street  up  to  sub- 
grade  should  be  at  the  expense  of  the  con- 
tractor, is  contradictory  to  the  interpreta- 
tion given  by  the  dty  offidals,  and  that  Is 
neutralized  by  the  drcumstance  that  it  re- 
lates to  pavement  on  new,  as  well  as  old, 
foundations,  and  is  immediately  followed  by 
a  provision  for  measuring  "new  concrete 
necessary  for  repairing  or  resurfacing  old 
foundation."  Why  measure  this  if  it  was 
not  to  be  paid  for  accoMlng  to  measure? 
Looking  through  these  several  papers,  bid- 
ders might  well  be  in  doubt  as  to  whether 
proposals  were  to  be  received  separately  for 
resurfacing  the  old  foundation  with  concrete 
and  for  the  pavement  proper,  and  the  pav- 
ing company  was  Justified  in  calling  on  the 
board  of  public  works  and  dty  engineer, 
whose  decision  would  be  final  in  the  inter- 
pretation of  all  questions  which  might  arise 
concerning  the  meaning  and  Intent  of  the 
plans  and  specifications,  to  ascertain  how 
the  proposals  were  to  be  made.  He  was 
advised  that  bids  were  being  taken  "on  the 
binder  and  wearing  surface,"  and  also  on 
the  concrete  put  on  the  old  foundation  per 
cubic  yard.  His  proposals  were  made  ac- 
cordingly. This  is  strongly  confirmed  by  the 
circumstance  that  proposals  were  received 
by  the  board  of  public  works  at  the  same 
time  for  asphalt  pavement  with  new  founda- 
tion on  Bast  Twelfth  street  at  $1JB75  per 
square  yard,  and  on  Walnut  street  at  $1.96 
per  square  yard,  and  contracts  let  to  the 
same  company.  This  included  laying  a  con- 
crete foundation  5  inches  deep,  which,  at 
$4  per  cubic  yard,  would  coat  $.5o5/b  per 
square  yard.  In  resurfacing  and  bringing 
East  Fifth  street  to  subgrade  concrete  aver- 
aging 51/10  inches  deep  was  required  at  a 
cost  computed  at  $4  per  cubic  yard  or  $.ii(i^/s 
per  square  yard,  and  that  required  on  East 
Maple  street  was  3%  inches  deep  at  a  cost 
of  .421/5  (cents)  per  square  yard.  So  that 
the  prices  of  the  binder  and  wearing  -surface 
correspond  with  that  exacted  In  paving  on 
new  foundations. 

Up  to  the  time  of  entering  into  the  written 
contract,  then,  all  parties  understood  that  the 
paving  company  was  to  receive  $1:40  per 
square  yard  for  laying  the  binder  and  wear- 
ing courses  of  asphalt,  and  $4  per  cubic  yard 
for  concrete  used  in  resurfacing.  The  bid 
was  made  and  accepted  with  that  under- 
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standing,  and  both  parties  supposed  tbls  in 
accord  with  the  resolutions  of  the  dty  coun- 
cil, the  advertisement  of  the  board  of  public 
works,  the  plans  and  specifications,  and  the 
proposals,  which,  as  seen,  were  subject  to 
such  construction.  But  it  Is  said  there  was 
nothing  In  the  proposal  to  indicate  where  or 
for  what  the  "extra  concrete"  was  to  be  used. 
The  published  proposal  stated  that  the  as- 
phalt was  to  be  laid  "op  the  present  cement 
concrete  foundation."  It  also  spedfled  that 
the  improvements  were  to  be  "as  per  the 
plans  and  specifications,"  and  these  required 
that  the  old  foundation  should  be  brought 
to  snbgrade;  that  the  new  concrete  neces- 
sary for  resurfacing  said  foundation  "be 
measured  in  iMzes  or  barrows  of  a  size  and 
shape  satisfactory  to  the  city  engineer  or  in 
any  manner  he  may  direct,"  and  that  sep- 
arate bids  be  made  for  "asphalt  paving  on 
old  concrete  foundation,"  and  "for  extra 
concrete  per  cubic  yard."  What  was  to  be 
Inferred  from  these  provisions?  Plainly 
enough  that  the  "extra  concrete"  was  that 
to  be  placed  on  the  old  foundation  in  bring- 
ing it  to  subgrade,  and  this  was  the  inter- 
pretation of  the  city  officials  and  the  con- 
tractor when  proposals  were  received,  during 
the  progress  of  the  work  and  in  the  final 
settlement 

It  is  impracticable  to  set  out  all  the  details 
in  advertisements  for  bids,  and  for  this  reason, 
it  is  enough  if  bidders  are  referred  therein  to 
the  plans  and  specifications  on  file.  Owens 
V.  City  of  Marlon,  127  Iowa,  469,  103  N.  W. 
381;  Arnold  t.  City  of  Ft  Dodge,  111  Iowa, 
152,  82  N.  W.  495.  At  least  this  is  so  in  the 
absence  of  timely  objection,  and  of  any  claim 
that  fraud  has  been  practiced.  The  proposal 
did  not  exact  the  form  of  the  bids  to  be  re- 
ceived, save  by  reference  to  the  plans  and 
specifications,  and,  as  we  think,  that  sub- 
mitted was  in  accordance  with  the  require- 
ment therein  prescribed.  Before  the  con- 
tract was  executed,  two  abutting  lot  owners 
instituted  separate  suits  against  the  city  and 
the  paving  company  to  enjoin  the  making 
of  the  Improvements  for  that  the  grades  of 
the  streets  would  be  lowered  by  laying  the 
two  asphalt  courses  on  the  old  foundations, 
and  no  resolution  or  ordinance  had  been 
adopted  changing  the  established  grades. 
This  was  denied  by  the  defendants  therein, 
and  on  hearing  the  court  dismissed  the  peti- 
tion for  the  reason  that  the  portion  of  the 
specification?  set  out  in  subdivision  5  above 
required  the  contractor  to  bring  the  surface 
to  subgrade  before  the  asphalt  courses  were 
laid.  No  issue  relating  to  the  price  was  in- 
volved in  either  case.  Possibly  one  of  the 
attorneys  of  the  city  exhibited  the  form  of 
contract  subsequently  executed,  but,  if  so, 
it  was  merely  as  indicating  an  intention  to 
bring  the  street  when  paved  to  the  establish- 
ed grade.  The  record  is  void  of  evidence 
that  any  one  was  misled  thereby,  and,  as 
the  adjudication  did  not  touch  the  matter  of 
cost,  they  do  not  sustain  the  plea  of  estopp^ 


Interposed  by  plaintiffs.  But  for  the  terms 
of  the  contract,  then,  there  could  be  no  doubt 
as  to  the  liability  of  the  city  for  the  payment 
of  the  concrete  laid  in  resurfacing  the  old 
fotmdatlon. 

The  formal  contract  was  executed  October 
22,  1902.  Section  866  of  the  Code  required, 
this  to  be  prepared  by  the  city  solicitor,  and. 
made  by  the  t>oard  of  public  works  wltti. 
the  lowest  responsible  bidder.  Section  867. 
Code.  And  before  the  work  is  done  a  cer- 
tified copy  of  the  contract  must  be  filed  witU 
the  city  clerk.  Section  812,  Code.  But  the 
conditions  of  the  contract  are  necessarily 
determined  by  the  resolution  of  necessity, 
as  required  by  section  810  of  the  Code,  the 
ordinance  or  resolution  directing  the  im- 
provement (section  811,  Code),  the  plans  and 
specifications  adopted  therefor  (sections  66t>, 
865,  868,  Code),  and  the  published  proposals 
and  bid  submitted.  Had  they  been  so  drawn, 
there  would  have  been  no  occasion  for  this 
controversy.  Instead,  by  its  terms  the  con- 
tract seems  to  exclude  any  compensation  for 
the  extra  concrete  placed  on  the  old  founda- 
tion to  bring  it  to  subgrade.  It  first  recites 
that  the  paving  company  "agrees  to  furnish 
at  its  own  expense  all  necessary  material 
and  labor  and  to  construct  the  improvements 
hereinafter  designated  in  a  thorough,  sub- 
stantial and  workmanlike  manner  and  in 
strict  compliance  with  the  requirements  of 
its  contract  and  of  the  specifications  and 
(plans.  •  •  •  Paving  East  5th  street 
from  the  nwrth  Une  of  Grand  avenue  to  the 
south  line  of  Maple  street  about  4,856  square 
yards,  more  or  less  of  asphalt  pavement. 
The  party  of  the  first  part  shall  begin  said 
work  at  such  point  as  the  board  of  public 
works  may  direct  and  shall  conform  to  the 
directions  of  said  board' as  to  the  order  iu 
which  the  several  parts  of  this  work  shall 
be  done  and  the  mode  of  performing  the 
same.  [Like  clauses  relating  to  East  Maple 
street  are  included.]  •  •  •  The  party 
of  the  first  part  further  agrees  to  perform 
said  work  In  strict  accordance  with  this 
contract  and  with  the  plans  and  specifica- 
tions hereinbefore  referred  to,  at  the  price 
one  dollar  and  forty  cents  ($1.40)  per  square 
yard,  which  shall  be  in  full  compensation 
for  the  cost  of  the  entire  work,  and  the  city 
of  Des  Moines  shall  not  be  liable  to  said  par- 
ty of  the  first  part  for  extras  of  any  kind  or 
for  any  damage  which  he  may  sustain  by 
coming  in  contact  with  rock,  sand,  water,  or 
any  unforeseen  obstacle  or  material,  it  being 
expressly  understood  that  the  contract  price 
above  specified  shall  be  In  full  for  all  work 
done  under  this  contract"    . 

Appellant  contends  that  this  contract 
should  be  construed  as  baring  reference  to 
the  two  courses  of  asphalt  only.  If  so, 
the  laying  of  the  concrete  and  cost  thereof 
conid  not  have  been  included  therein.  Tet  by 
Its  terms  the  improvement  is  to  be  in  a  work- 
manlike manner  and  according  to  the  specifi- 
cations,, both  of  which  would  b«  impossible 
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witboTit  resurfacing  the  old  fonndatlon. 
Moreover,  tbe  price  named  is  fixed  as  "full 
compenaatlon  for  the  cost  of  tbe  entire 
work,"  and  'in  full  for  all  work  done  nnder 
this  contract"  When  fairly  construed.  It 
cannot  be  said  that  the  contract  does  not  in- 
clude everything  to  be  done  In  the  making 
of  tbe  improvements  contemplated.  The  con- 
tract, like  the  plans  and  specifications,  ap- 
pears to  be  a  stock  form  made  use  of  gener- 
ally In  the  prosecution  of  the  work  of  Im- 
proving the  city  thoroughfares,  and  probably 
was  not  selected  or  prepared  with  reference 
to  the  pavements  in  question.  As  seen,  It 
expresses  the  Intention  of  neither  party  In 
the  matter  of  compensation.  That  portion  of 
the  bid  for  extra  concrete  necessary  to  bring 
the  old  foundation  up  to  subgrade  Is  entirely 
omitted.  True,  a  clause  excluded  compensa- 
tion for  "extras"  of  any  kind,  but  this,  as 
the  context  clearly  shows,  had  reference  to 
"extras"  In  the  ordinary  sense,  and  not  to  an 
essential  portion  of  the  material  and  labor 
for  which  separate  bids  had  been  taken.  Or- 
dinarily, according  to  the  lexicographers,  the 
word  carries  the  Idea  of  something  beyond, 
in  addition  t<y,  or  In  excess  of,  what  is  due 
usually  or  necessarily.  And  In  a  contract  It 
denotes  something  done  or  furnished  In  ad- 
dition to,  or  in  excess  of,  the  requirements  of 
such  contract;  something  not  required  In  the 
performance  of  the  contract  Shields  v.  N. 
T.,  84  App.  DIv.  502,  82  N.  Y.  Supp.  1O20; 
Casgraln  v.  Milwaukee,  81  Wis.  113,  51  N. 
W.  88. 

As  seen,  laying  of  the  concrete  was  exact- 
ed by  the  terms  of  the  contract,  and  was  In 
no  sense  "extra,"  though  so  designated  In  the 
bid  submitted  to  the  board  of  public  works. 
We  have  then  this  situation:  All  tbe  prfr' 
llmlnary  negotiations  proceeded  on  the  the- 
ory (1)  that  the  amount  of  concrete  necessary 
to  bring  the  old  foundation  to  subgrade  was 
not  ascertainable  prior  to  letting  the  con- 
tract ;  (2)  that  compensation  therefor  should 
be  fixed  separate  and  apart  from  that  of  lay- 
ing the  two  courses  of  asphalt  and  in  a  way 
to  obviate  payment  for  more  than  irequired; 
(3)  that  the  resolutions,  proposals,  and  speci- 
fications were  in  harmony  with  such  a 
course;  and  (4)  the  bids  were  exacted  with 
the  distinct  understanding  of  all  parties  that 
separate  prices  be  paid  for  the  asphalt  cour- 
ses and  for  resurfacing  the  old  foundation 
with  concrete  separately,  but  In  the  prepara- 
tion of  the  contract  subsequently  executed 
the  intention  of  the  parties,  as  thus  mani- 
fested, was  not  expressed.  That  in  such  a 
case  a  court  of  equity  will  Intervene  and  re- 
form the  instrument  so  as  to  give  effect  to 
what  was  Intended  Is  no  longer  an  open  ques- 
tion in  this  state.  NowUn  v.  I^e,  47  Iowa, 
293;  Reed  T.  Root,  59  Iowa,  859,  13  N.  W. 
323;  Lee  v.  Perdval,  86  Iowa,  639,  62  N.  W. 
543.  That  one  party  is  a  municliml  corpora 
atlon  can  make  no  differ«ice.  It  should  con- 
form to  its  contracts  as  actually  made  pre- 


cisely the  same  as  private  corporations  or 
Individuals.  It  has  had  the  advantages  ac- 
corded by  statute  of  preseriblng  the  char- 
acter of  the  Improvements  to  be  made,  and 
of  competition  in  the  costs  of  the  construc- 
tion. Every  statute  relating  thereto  has  been 
complied  with  save  that  tbe  preliminary  pro- 
ceedings have  not  been  fairly  represented  or 
embodied  in  the  written  agreement  A  city 
has  no  more  right  to  avail  Itself  of  an  un- 
conscionable advantage  due  to  a  mistake  of 
this  kind  than  an  indivldnal  or  private  cor- 
poration, and  its  agreements  are  quite  as 
susceptible  to  reformation,  nnless  some  stat- 
ute be  in  the  way.  Evidently  this  was  Hit 
view  taken  by  tbe  city  eouacil,  for  in  allow- 
ing the  paving  company's  claim,  it  treated 
the  contract  as  though  reformed  to  represent 
the  agreement  as  made.  The  city  had  the 
right  to  do  this,  and  thereby  avoid  the  litiga- 
tion incident  to  the  reformation  of  the  con- 
tract As  seen,  the  claim  was  Just,  and  was 
rightly  allowed  from  tbe  general  fund.  Shel- 
by V.  Burlington,  125  Iowa,  343,  101  N.  W. 
101;  Ottumwa  B.  &  Co.  v.  Ainley,  109  Iowa, 
391,  80  N.  W.  610;  Corey  v.  Ft.  Dodge,  133 
Iowa,  086,  111  N.  W.  &  While  ordinarily 
claims  of  this  kind  are  the  subject  of  Just 
suspicion,  and  are  to  be  scmtinized  cautious- 
ly, yet  when  meritorious,  as  this  one  is  dem- 
onstrated to  have  t>een,  the  city  officials  are 
to  l>e  commended  for  their  prompt  and  full 
adjustment. 

A  decree  dismissing  tbe  petition  should 
have  been  entered. 

Reversed. 

WEAVER,  J.  (dissenting).  For  reasons 
quite  fully  set  forth  by  jue  in  an  opinion 
filed  upon  the  original  submission  of  this 
case,  and  reported  in  116  N.  W.  607,  I  dis- 
sent from  the  conclusion  now  reached  by  the 
majority.  Without  burdening  this  dissent 
with  a  repetition  of  the  statemoit  and  dis- 
cussion there  found,  I  have  only  to  say  that 
I  am  still  satisfied  with  the  correctness  of 
the  decision  there  annoimced,  and  must 
therefore  de<4ine  to  follow  the  court  in  re- 
ceding from  what  I  deem  a  sound  position  to 
one  which  it  must  ultimately  abandon  if  we 
are  to  have  any  effectual  safeguard  against 
grave  abuses  in  the  matter  of  contracts  for 
the  construction  of  municipal  improvements. 
In  the  case  before  us  tbe  contracting  com- 
pany, presumably  by  underbidding  its  com- 
petitors, secured  the  award  of  a  Job  for  con- 
structing a  large  amount  ef  paving.  When 
the  work  was  done  it  asked,  and  the  city 
council  allowed  to  it,  compensation  far  in  ex- 
cess of  the  sum  for  which  it  bad  specifically 
and  expressly  undertaken  to  perform  the 
work.  That  action  the  majority  opinion  ap- 
proves and  upholds,  en  the  theory  that,  while 
the  contract  as  executed  by  the  parties  Is 
precisely  what  the  plaintiff  asserts  it  to  have 
been.  It  did  not  in  fact  embody  their  mutual 
understanding  as  to  tbe  compensation  to  be 
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IMld  and  the  basis  of  its  computation.  If 
this  la  to  be  the  rule,  what  Is  the  use  of  hav- 
ing any  contract?  What  Indeed  Is  the  use  of 
enacting  statutes  for  the  protection  of  the 
taxpayer,  If  a  contractor  by  underbidding 
may  shut  out  his  competitors,  and  then  de- 
mand and  recelye  in  excess  of  the  contract 
price  whatever  the  city  council  in  its  liber- 
ality may  see  fit  to  concede  to  him?  What 
guaranty  is  left  for  fair  competition  in  the 
letting  of  contracts?  How  are  the  property 
owners  and  taxpayers  to  know  what  burdens 
are  being  placed  upon  their  shoulders  until 
it  la  too  late  for  adequate  redress?  I  am  not 
saying  or  In  any  manner  suggesting  that 
fraud  or  .Intentional  wrongdoing  is  involved 
'in  this  particular  case,  but  I  do  say  that  the 
system  to  which  we  here  give  our  approval 
is  inconsistent  with  the  spirit  and  purpose  of 
our  laws  regulating  the  conduct  of  municipal 
business,  and  that  by  loosening  the  tension 
of  legal  restraint  it  tends  to  malce  fraud  both 
easy  and  profitable. 

In  my  Judgment  the  decree  appealed  from 
should  be  affirmed. 

SHBBWIN,  J.,  concurs  in  the  foregoing 
dissent 


ODRRIB    T.    CONTINESNTAIj    CASUALTY 
(Supreme  Court  of  Iowa.    May  3,  1910.) 

1.  INSDBANCB    (|    461*5— INDKMNITT    POUOT— 

Place  of  Injuby— ''Betond  the  Seas." 
Under  an  indemnity  i>oIicy  covering  only 
injuries  "received  within  the  United  States  (not 
including  its  pcuts  beyond  the  seas),  Mexico  and 
Canada,"  the  Canal  Zone  on  the  Isthmus  of 
Panama  is  "beyond'  the  seas"  within  the  mean- 
ing of  the  policy. 

[EU.   Note.— For  other  cases,  see  Insurance, 
Dec.  Diir-  i  451.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  770.] 

2.  WoBDs  AND  Phrases— "Waives." 

A  waiver  is  the  intentional  relinquishment 
of  a  known  right,  and  any  conduct  relied  on 
which  warrants  the  belief  diat  suih  relinquish- 
ment has  been  made  constitutes  in  law  a  waiver. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  I'hrases,  vol.  8,  pp,  7375-7381 :  vol.  8,  pp. 
7831,  7832.] 

3.  Trial  (|  136*)— Question  of  Law  ob  Fact 
—Waiver. 

The  question  of  waiver  is  one  of  fact  for 
the  Jury. 

[Ed.  Note.^BV>r  other  cases,  see  Trial,  Dec. 
Dig.  i  130.*] 

4.  Insurance  (!  668*)- Indemnitt  Polict— 
Waives    or    Provisions  —  Questions    fob 

JURT. 

In  an  action  on  an  indpmnity  policy,  wheth- 
er the  policy  was'  absolutely  canceled,  and 
whether  a  provision  therein  limiting  liability 
for  injuries  to  places  within  the  United  States 
was  waived,  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— Por  other  cases,   see  Insurance, 
Tent.  Dig.  {  1743;    Dec.  Dig.  |  668.*] 


Appeal  from  District  Court,  Wapello  Gotin- 
ty;  D.  M.  Anderson,  Judge. 

Suit  on  an  accident  insurance  policy.  There 
was  a  directed  verdict  for  the  plalntifF.  Ttae 
defendant  appeals.    Reversed. - 

Manton  Maverick  and  McNett  &  McNett, 
for  appellant  Jaques  Sc  Jaqnes,  for  ap- 
pellee. 

SHERWIN,  J.    In  December,  1905,  the  de- 
fendant issued  to  Eben  Currle,  husband  of 
the  plaintiff,  an  indemnity  policy  in  the  sum 
of  $1,000.    At  the  time  the  policy  issued  the 
insured  was  a  resident  of  Wapello  comity, 
Iowa,  and  the  policy  contained  the  following 
clause:      "This  policy   covers   only  injuries 
received  within  the  United  States  (not  In- 
cluding its  parts  beyond  the  seas),  Mexico  and 
Canada."    In  June,  1906,  Mr.  Currle  accept- 
ed a  position  as  locomotive  engineer  in  tha 
engineering  department  of  the  Isthmian  Ca- 
nal Commission,  and  soon  thereafter  went  to 
the  Isthmus  of  Panama  and  took  charge  of 
a  railroad  engine  in  the  Panama  Canal  Zone, 
where  he  was  killed  in  a  collision  in  Sep- 
tember, 1906.     Mr.  J.  G.  Sorenson  was  the 
defendant's  agent  who  took  the  application 
for  the  policy,  and  after  the  deceased  had 
gone  to  the  Canal  Zone  he  and  the  piaintiff 
herein  had  some  talk  with  reference  to  the 
policy,  the  substance  of  which,  it  may  fairly 
be  Inferred,  was  communicated  to  the  de- 
ceased in  a  letter  from  the  plaintiff.    On  the 
27th  of  July,  1906,  the  insured  wrote  to  the 
defendant   as    follows:     "Elmpire,   July  27, 
1906.     Cbntlnental  Casualty  Company,  Chi- 
cago, 111. — Dear  Sirs:     I  have  been  notified 
that  my  policy  No.  1008021  is  not  of  any  good 
to  me  while  I  remain  on  the  Isthmus  of  Pana- 
ma.   Mr.  Sorenson  wrote  my  wife  at  EHdon, 
that  my  policy  was  no  use  to  me,  as  they 
were  a  clause  in  the  policy  that  covered  it 
Now,  if  I  have  paid  for  something  that  is  of 
no  benefit  which  yon  received  the  last  pay- 
ment out  of  May  pay,  I  will  expect  you  to 
remit  balance  due  the  part  of  the  year  from 
date  of  notice  to  my  wife,  as  I  expect  to  stay 
here  this  year.   Please  let  me  have  reply  soon 
as  I  don't  care  to  pay  out  money  for  nothing. 
Yours  fraternally,  Eben  Currle.     Add.  E3ben 
Currle,  Empire  Canal  Zone,  Isthmus  of  Pan- 
ama.   Please  remit  to  Mrs.  Eunace  Currle, 
Eldon,  Iowa."    On  August  11,  1906,  the  de- 
fendant wrote  the  insured  as  follows:    "This 
company  is  in  receipt  of  your  favor  of  the 
27th  Inst,  asking  for  cancellation  of  policy 
1008021.     If  you  will  present  the  policy  at 
this  office  or  send  it  here,  it  will  be  canceled 
and  refund  of  premium  wIU  be  made  as  pro- 
vided in  the  short  rate  rider  attached  to  it" 
Nothing  more  was  done  by  either  i>arty  be- 
fore the  death  of  Mr.  Currle. 

The  appellant  contends  that  the  policy  was 
ndt  in  force  at  the  time  of  the  death  of  the 
insured  because  he  was  not  then  "within  the 
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United  Stated  within  the  meaning  of  the 
danse  In  the  policy  from  -which  we  hare  al- 
ready quoted,  and  becaose  he  was  then  '%e- 
X(Hid  the  seas"  within  the  meaning  of  those 
words  as  used  In  the  policy;  and,  further, 
for  the  reason  that  the  Insured  iiad  canceled 
the  policy  in  his  letter  of  July  27,  1906.  On 
the  other  band,  the  appellee  insists  that  the 
deceased  was  not  without  the  United  States 
or  beyond  seas  when  he  was  killed,  and  that. 
If  he  was,  the  defendant  waived  that  pro- 
ylslon  of  its  policy  by  its  letter  of  August 
11th,  and  by  its  subsequent  action.  We 
think  there  can  be  no  serious  question  as  to 
the  construction  that  should  be  given  the 
clause  of  the  policy  limiting  the  territorial 
liability.  It  says  in  so  many  words  that  it 
covers  only  injuries  received  "within  the 
United  States  not  including  its  parts  beyond 
the  seas."  If  it  be  conceded  that  the  Pana- 
ma Canal  Zone  is  in  any  sense  a  part  of  the 
United  States,  we  think  it  must  still  be  said 
that  ft  is  "beyond  the  seas,"  within  the  mean- 
ing of  that  term  and  within  the  meaning  of 
the  language  of  the  policy.  Had  the  limita- 
tions been  to  the  United  States  alone,  a  more 
difficult  question  would  have  been  presented. 
The  additional  statement  that  the  policy  did 
not  cover  any  part  of  the  United  States  be- 
yond  the  seas,  and  did  cover  Mexico  and 
Canada,  clearly  excludes  the  Canal  Zone  on 
the  Isthmus  of  Panama.  It  excluded  all 
parts  of  the  United  States  beyond  the  seas 
as  the  term  would  be  literally  construed. 
The  term  "beyond  the  seas"  has  been  con- 
strued to  mean  different  things,  depending 
upon  the  evident  intent  of  the  users  thereof. 
Thus  in  statutes  of  limitation  containing  an 
exception  in  favor  of  persons  "beyond  the 
seas"  it  lias  been  held  to  mean  "beyond  or 
without  the  United  States."  Davie  v.  Brlggs, 
97  U.  S.  628,  24  Ia  Ed.  1086.  The  term  as 
used  In  a  statute  of  wills  was  construed  in 
like  manner.  Mason  v.  Johnson,  24  111.  159, 
76  Am.  Dec.  740.  It  has  also  been  held  to 
mean  without  the  state.  Whitney's  Lessee 
V.  Webb.  10  Ohio,  SIS.  In  Kngland  the  term 
Is  understood  to  mean  out  of  the  realm  of 
Great  Britian,  Including  England  and  Scot- 
land. In  Maine  the  term  as  used  in  a  stat- 
ute providing  a  penalty  for  transporting  a 
minor  out  of  the  state  to  parts  "beyond  the 
seas"  without  the  consent  of  his  parents,  etc., 
means  some  foreign  part  or  place,  and  not 
merely  another  state.  See.  also,  Whitney  v. 
Goddard,  37  Mass.  304,  32  Am.  Dec.  216. 
These  decisions  are  not  of  special  help  in  the 
instant  case,  however,  for  the  reason  that 
each  contract  or  statute  must  be  construed 
according  to  its  own  language,  and,  as  we 
bare  already  said,  we  are  of  the  opinion 
that  the  policy  in  question  should  be  con- 
strued to  exclude  the  Isthmus  of  Panama. 
The  legal  territorial  status  of  the  Canal  Zone 
presents  an  Interesting  question  that  we  need 
not  now  decide.  But  the  Articles  of  the 
Treaty  between  the  United  States    and  the 


R^ubllc  of  Panama  and  the  following  de- 
cisions leave  little  room  for  doubt  on  the  sub- 
ject: Downes  v.  Bldwell,  182  U.  S.  244,  21 
Sup.  Ct  770,  45  L.  Ed.  1088;  Rassmussen  v. 
United  States,  197  U.  S.  6ie>  26  Sup.  Ct 
614,  49  L.  Ed.  862;  Hawaii  v.  Manklchi,  190 
U.  S.  197,  23  Sup.  Ct.  787,  47  L.  Ed.  1016; 
Dorr  V.  United  States,  196  U.  S.  138,  24  Sup. 
Ct  808,  49  L.  Ed.  128;  Ex  rel.  Kopel  ▼; 
Bingham,  211  U.  S.  468,  29  Sup.  Ct  190,  53  U 
Ed.  286;  and  see,  also.  Act  April  28,  1904,  c. 
1758,  33  Stat  429  (U.  S.  Comp.  St  Supp.  1909. 
p.  1370). 

The  appellant's  claim  that  the  policy  was 
absolutely  canceled  by  the  insured's  letter 
of  July  27th  cannot  be  sustained.  The  Intent 
of  the  letter  is  uncertain  enough  to  require 
a  finding  of  fact,  and  it  should  not  be  said 
as  a  matter  of  law  that  it  was  Intended  t6 
cancel  the  policy,  or  that  the  defendant  was 
Justified  In  so  treating  It.  Mr.  Currie's  letter 
of  July  27th  to  the  appellant  will  bear  the 
construction  that  its  primary  purpose  was  to 
ascertain  directly  from  the  home  office  of  the 
company  the  effect  on  his  policy  of  his  resi- 
dence in  the  Canal  Zone.  And,  If  such  was 
the  purpose  of  the  letter,  the  appellant's  let- 
ter In  answer  thereto  evaded  the  question, 
and  was  calqulated  to  induce  the  belief  that 
the  policy  would  remain  in  force  unless  its 
cancellation  was  effected  by  the  means  des- 
ignated in  the  letter,  to  wit,  its  presentation 
at  the  office  of  the  company.  In  other  words, 
the  insured  might  infer  from  the  contents  of 
his  own  letter  and  the  appellant's  answer 
thereto  that  the  cancellation  of  the  policy 
was  optional  with  him,  and  that  if  he  did 
not  cancel  it  his  residence  in>the  "Canal  Zone 
would  not  affect  its  validity.  The  intent  of 
both  parties  as  shown  by  their  letters  and 
conduct  were  questions  for  the  Jury.  And,  if 
the  appellant  was  not  warranted  in  treating 
the  letter  of  July  27th  as  an  absolute  cancel- 
lation of  the  policy,  its  own  letter  in  answer 
thereto  constitutes  evidence  of  waiver  of  the 
condition  of  the  policy  limiting  liability  to 
certain  territory.  A  waiver  is  the  intentional 
relinquishment  of  a  known  right  and  any 
conduct  relied  upon  which  warrants  the  be- 
lief that  such  relinquishment  has  been  made 
constitutes  in  law  a  waiver.  May  on  Insur- 
ance, i  507;  Hexom  v.  Knights,  etc.,  140 
Iowa,  41,  117  N.  W.  19;  Walsh  v.  ..Etna  Ins: 
Co.,  80  Iowa,  133,  6  Am.  Rep.  664;  KImbro 
V.  Insurance  Co.,  134  Iowa,  84,  108  N.  W. 
1025,  12  L.  R.  A.  (N.  S.)  421.  And  the  ques- 
tion of  waiver  is  one  of  fact  for  the  Jury. 
Taylor  v.  Insurance  Co.,  116  Iowa.  625,  88  N. 
W.  807.  57  Ia  R.  A.  328,  93  Am.  St  Rep.  261. 

We  are  of  the  opinion,  therefore,  that  the 
court  rightly  refused  to  direct  a  verdict  for 
the  defendant  and  should  not  have  directed 
a  verdict  for  the  plaintiff.  The  case  should 
have  been  submitted  to  the  Jury  for  Its  find- 
ing of  fact  on  the  question  of  waiver. 

Reversed. 
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CBOH  T.  CSTI  OP  CEDAB  RAPIDS. 
(Sapnm*  Coart  of  Iowa.  May  3,  1910.) 

1.  MUNICIPAI.    GOBPORAnOHS    ({    3M*)— StTB- 

FACB  WATEsa— Bioar  to  Dbain. 

A  dty  haa  no  right  to  drain  surface  waters 
flowing  unto  a  highway  and  cast  it  on  adjoin- 
ing land  in  substantially  larger  qoantities  and 
substantially  in  a  diffeteat  manner  than  before, 
and  not  in  a  natural  water  course. 

[Hid.  Note.— Far  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  988;  Dec.  Dig.  { 
3&i.*] 

2.  MUNICIPAI.  OOBPOBATIONS  (i  394*)  —  Ik- 
FBOVEMENTS     OF     StBBKT— CONSTBUCTIOW     OF 

Dbains— Bight  of  ABDTriNa  Owneb. 

While  a  city  has  no  right  to  improve  its 
streets  80  as  to  cause  injury  to  an  abutting  prop- 
erty owner  by  throwing  an  unnecessary  burden 
on  him  or  causing  injury  which  he  might  have 
protected  himself  against  if  he  had  reasonable 
warning,  the  city  has  the  right  to  make  its 
•treets  passable,  and  in  doing  so  to  provide  for 
the  passage  of  surface  waters  in  drains  or  cul- 
verts through  or  under  them,  and,  if  the  method 
adopted  is  reasonably  suited  for  this  purpose, 
the  abutting  owner  cannot  Qomplain  that  he 
has  not  been  retieved  of  a  burden  of  drainage 
to  which  his  land  was  already  subjected,  though 
die  improvement  operates  to  his  detriment. 

[E)d.  Note. — ^Por  other  cases,  see  Municipal 
Corporation*,  Cent.  Dig.  §  938;  Dec.  Dig.  { 
S94.»] 

3.  MuwrciPAt  GoBPOBATioNs  ((  394*)— Sde- 
FACK  Waters — Pbopertt  ABumNa  Hioh- 
WAT— Natubai.  D^bession. 

Aa  owner  of  property  abutting  on  a  street 
cannot  prevent  a  city  in  improving  the  street 
nom  coUecting  surface  waters  flowing  onto  the 
highway  through  a  culvert  under  a  railroad 
right  of  way,  and  discharging  it  through  a  cul- 
vert under  the  highway  onto  bis  land,  where 
the  water  coming  from  the  highway  naturally 
flowed  through  a  natural  depression  on  his  land 
and  the  only  effect  of  the  culvert  was  to  dis- 
charge the  water  which  would  otherwise  be  dis- 
tributed over  the  highway  directly  on  his  land, 
and  this  is  so  especially  in  view  of  Code  Supp. 
1907.  {  1989— aSS.  providing  that  owners  of  land 
may  drain  their  laads  iato  natural  depressions 
without  liability. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^rporations,  Gent.  Dig.  {  938;    Dec.  Dig.  { 

4.  Judgment  (J  e4.'i*) — Conclusiveness — 
BkjuiTT  ANH  £iAW  Suit. 

In  a  suit  to  restmin  a  city  from  maintainiVig 
a  tile  drain  in  a  street,  whereby  surface  waters 
were  thrown  onto  complainant's  land.  In  which 
the  right  of  the  city  depended  on  whether  it 
was  a  natural  depression  over  the  highway  and 
complainant's  land,  a  jury  finding  in  a  prior 
action  at  law  between  the  same  parties  that 
there  was  such  a  depression  is  conclusive  on 
the  (luestioB. 

[Ed.  Note. — For  otter  cases,  see  Judgment, 
Cent.  Dig.  i  1158;   Dec  Dig.  $  645.*] 

Appeal  frooi  DIstriot  Court,  I/inn  County; 
F.  O.  Ellison,  Judge. 

Actios  to  enjoin  the  defendant  city  from 
maintaining  a  drainage  tile  across  one  of  Its 
streets,  which,  as  plaintiff  alleges,  collects 
and  turns  upon  plaintlfTs  property  a  larger 
amount  of  surface  water  than  would  natural- 
ly flow  thereon,  and  thus  causes  plaintiff  per- 
manent and  Irreparable  Injury.  There  was  a 
decree  for  the  plaintiff,  finding  the  allegations 


of  his  petition  to  be  true,  and  enjoining  and 
restraining  defendant  from  dlsdiarging  the 
surface  water  upon  plaintiff's  premises 
through  the  tile  drain  as  now  constructed, 
and  ordering  defendant  "to  make  a  suitable 
provision  for  the  water  conducted  across  the 
street  through  the  tile  drain,  so  that  the 
same  may  be  taken  care  of  wlQiout  discharg- 
ing It  through  said  drain  upon  plaintiff's 
premises,  and  that,  if  said  wata  cannot  be 
so  taken  care  of,  then  said  tile  drain  be  closed 
or  removed,  so  that  the  surface  water  shall 
not  be  concentrated  and  cast  uiwn  plaintiff's 
said  land  through  said  tile."  From  this  de- 
cree the  defendant  appeals.   Berersed. 

Redmond  &  Stewart  and  Frank  C.  Byers, 
for  appellant    Powell  &  Powell,  for  appellee. 

McCLAIN,  J.  Plaintiff's  premises  consist 
of  four  lots  in  a  portlou  of  the  defendant  dty 
west  of  the  Cedar  river  and  alongside  the 
highway  which  Is  on  the  east  line  of  the  right 
of  way  of  the  Chicago,  Bock  Island  &  Pa- 
cific Railway  Company.  The  land  between 
the  right  of  way  -and  the  river  Is  low  and 
flat,  but  west  of  the  right  of  way  Is  high- 
er ground,  from  which  surface  water  nat- 
urally flows  to  the  eastward  until  it  reach- 
es the  river.  At  a  point  in  the  railroad 
right  of  way  Immediately  west  of  defend- 
ant's premises,  a  culvert  was  constructed  un- 
der the  track  when  the  trade  was  originally 
laid  about  14  years  ago ;  this  culvert  serving 
the  purpose  of  iwsslng  the  water  from  the 
higher  land  to  the  west  across  the  right  of 
way  rlo.  the  highway  adjoining  it  on  the  east, 
but,  until  the  year  1901,  there  was  no  culvert 
or  opening  of  any  kind  through  or  under  the 
highway  to  carry  off  the  water  coming 
through  the  railway  culvert,  and,  as  a  conse- 
quence, In  time  of  rains  the  water  discharged 
upqp  the  highway  through  the  railway  culvert 
caused  the  formation  of  mudboles  rendering 
the  highway  almost  Impassable  at  such  sea- 
sons. In  March,  1904,  one  Kennedy,  the  street 
commissioner  of  defendant  city,  in  response  to 
complaints  as  to  the  condition  of  the  portion 
of  the  street  In  question  during  wet  weather, 
caused  a  24-inch  tile  to  be  laid  diagonally 
across  the  street  from  the  place  where  the 
water  flowing  through  the  railway  culvert 
reached  the  street  to  the  edge  of  the  highway 
within  a  short  distance  of  defendant's  land 
which  adjoined  it  Soon  after  this  tile  was 
laid,  there  were  very  heavy  rains,  and  the 
surface  water  flowing  through  this  tile  and 
coming  upon  plaintiffs  land  caused  large  ex- 
cavations in  the  sandy  soli  and  cut  a  ditch 
into  which  and  through  which  the  surface 
water  still  runs  from  time  to  time  when 
there  are  heavy  rains,  causing  portions  of 
plalntiflTs  land  to  be  unsuitable  for  tUlage 
and  especially  for  the  purpose  of  truck  farm- 
ing, to  which  it  has  been  appropriated  by 
hiux.     After  passing  across  plaintiff's  prem- 
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ises,  Bocfa  mirflioe  water  accnmulatea  in  pools 
in  another  highway  and  on  the  land  of  other 
owners  which  lie  in  its  general  course  to- 
ward the  rlTo:,  and  plaintiff  alleges  that 
these  pools  become  offenslye  and  a  nuisance 
to  the  neighborhood. 

It  may  be  conceded  that  if  the  tile  drain  In 
qaestlon  had  the  effect  of  collecting  surface 
water  and  discharging  it  upon  plaintiff's  land 
In   Bubetantially  larger  qnantitiea  and  sub- 
stantially in  a  different  manner,  and  not  in  a 
natural  water  course,  plaintiff  is  entitled  to 
relief ;   and  the  only  controversy  in  the  case 
Is  as  to  the  facts.    No  complaint  is  made  as 
to  the  railway  culvert,  which,  as  already  In- 
dicated,  had   been   in   existence   for  many 
years,  and  through  which  surface  water  from 
the  higher  land  to  the  west  was  flowing  in 
time  of  rains  before  plaintiff  purchased  land. 
The  evidence  shows  that  for  300  or  400  feet 
north  trom  this  culvert  and  for  200  or  SOO 
feet  south  therefrom  there  is  a  natural  slope 
toward  the  point  where  the  tile  la  now  laid 
In  the  bi^way,  and  it  is  not  claimed  that,  in 
the  absence  of  tbia  tile,  the  water  did  not 
cross  the  highway  and  flow  npon  plaintiff's 
land  and  across  his  land  in  a  general  easterly 
dlrectltm  towards  the  river,  but  plaintiff's 
contention  is  that,  before  the  tile  was  con- 
structed, the  highway  distributed  the  water 
more  or  less,  so  that  it  did  not  flow  in  any 
fixed  channel,  and  did  not  cause  a  washing 
of  the  land,  and  that  the  discharge  of  the  wa- 
ter through  the  tile  has  caused  such  washing, 
and  continues  to  keep  portions  of  plaintiff's 
land  nntiUable.     Under  the  evidence,  it  is 
dear  that  no  more  water  is  thrown  upon 
plaintUTs  land  than  would  previously  have 
flowed  upon  it  coming  as  all  of  it  must 
through  the  railway  culvert;    and,  further, 
that  the  liighway  caunot  be  kept  in  reason- 
ably good  condition  for  passing  during  wet. 
weather,  nnless  this  water  is  carried  across 
the  highway  by  a  culvert  or  drain,  unless  the 
water  is  carried  north  or  south  along  the 
highway   to   some   other  outlet   than    that 
available   In  accordance   with   the   natural 
course  6f  drainage.    Therefore,  as  it  seems 
to  ns,  the  question  Is  simply  this:  Has  the 
city  the  right  to  maintain  this  street  along- 
side of  plaintiff's  laud  in  good  condition  by 
carrying   the    surface   water    which    comes 
through  the  railway  culvert  across  the  high- 
way in  one  place,  instead  of  allowing  it  to 
form  pools  and  mudholes  in  the  highway,  or, 
as  an  alternative,  provide  a  ditch  or  sewer 
which  shall  entirely  relieve  plalntifTs  land  of 
this  surface  water  by  carrying  It   to  some 
outlet  which  it  has  not  heretofore  bad. 

While  a  city  has  no  right  to  improve  its 
streets  in  such  a  negligent  manner  as  to 
cause  injnry  to  an  abutting  property  owner 
by  throwing  an  nnneceseary  burdeu  upon 
him  or  causing  injury  which  he  might  have 
protected  himself  against  if  he  bad  reason- 
able warning  (Hume  v.  Des  Moines,  125  N. 
W.  846),  it  is  unquestionably  the  right  of  the 
city  to  make  Its  streets  passable,  and  In  do- 


ing so  to  provide  for  the  passage  ct  surface 
water  in  drains  or  culverts  through  or  under 
them,  and,  if  the  method  adopted  is  reason- 
ably suitable  for  the  purpose,  the  abutting 
property  owner  cannot  complain  that  he  has 
not  been  relieved  of  a  burden  of  drainage  to 
which  his  land  was  already  snbjected,  even 
though  the  Improvement  of  the  street  oper- 
ates to  some  extent  to  bis  detriment  The 
city  certainly  has  no  greater  duty  to  care 
for  surface  water  in  the  protection  of  prop- 
erty abutting  on  its  streets  than  the  private 
owner  «ould  have  in  protecting  an  adjoin- 
ing owner  from  such  injnry.  By  statutory 
provision,  now  fonnd  in  Code  Snpp.  {  1989 — 
a53,  It  is  provided  that  "owners  of  land  may 
drain  the  same  in  the  general  course  of  nat- 
ural drainage  by  constructing  open  or  cov- 
ered drains  discharging  the  same  into  any 
natural  water  course  or  into  any  natural  de- 
pression whereby  the  water  will  be  carried 
into  some  natural  water  course,  and,  when 
such  drainage  is  wholly  upon  the  owner's 
land,  he  shall  not  be  liable  in  damages  there- 
for to  any  person  or  persons  or  corporation." 
And  in  applying  these  statutory  provisions  it 
has  been  held  that  the  natural  water  course 
referred  to  is  not  necessarily  a  channel  with 
banks,  but,  if  the  surface  water  usually 
flows  In  a  gtvtai  course  within  reasonable 
limits,  the  line  of  Its  flow  is  such  a  water 
course  or  natural  depression  as  the  statute 
contemplates.  Hull  v.  Harker,  130  Iowa, 
190,  106  N.  W.  629.  Now,  it  is  shown  by  the 
evidence  that  prior  to  the  construction  of  the 
tile  drain  across  this  street  the  water  did 
flow  over  plaintiff's  land  in  a  depression 
which  the  witnesses  referred  to  as  a  slight 
ditch,  not  so  deep,  however,  as  tbat  the  plain- 
tiff could  not  plow  across  it,  and  it  also  ap- 
pears that  the  water  had  already  commenced 
to  cut  into  the  soil  before  the  tile  was  laid. 
Indeed,  we  are  not  satisfied  that  the  unusual 
flow  of  surface  water  due  to  exceptionally 
heavy  rains  soon  after  the  tile  was  laid 
would  not  have  excavated  plaintiff's  land  in 
much  the  same  manner  as  it  was  in  fact  ex- 
cavated soon  after  the  laying  of  the  tile;  for, 
as  we  understand  the  evidence,  the  cutting 
had  already  commenced,  and  it  was  likely  in 
the  course  of  nature  to  continue  to  plalntifTs 
damage,  especially  at  times  of  excessive  rain- 
fall. There  was  no  natural  drainage  for  the 
water  In  any  other  direction  or  over  any 
other  portion  of  the  plaintiffs  land,  and,  as- 
it  seems  to  us,  the  only  effect  of  the  con- 
struction of  the  tile  was  to  improve  the  high- 
way and  carry  the  water  coming  through  the 
railway  culvert  directly  upon  plaintiff's  land. 
Instead  of  allowing  it  to  spread  over  the 
highway  before  it  reached  his  land.  We 
reach  the  conclusion  that  the  improvement  of 
the  highway  was  not  in  its  nature  unreason- 
able, nor  made  in  a  negligent  manner,  and 
therefore  that  the  tile  drain  does  not  consti- 
tute a  nuisance  which  plaintiff  Is  entitled  to 
have  abated. 
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The  decree  of  the  lower  court  contemplates 
Bome  other  disposal  by  the  defendant  of  the 
surface  water  coming  tbroagh  the  railway 
culvert,  but  there  is  nothing  in  the  evidence 
to  Indicate  that  any  other  disposal  could  be 
made,  save  by  the  construction  of  ditches  or 
sewers  which  shall  take  the  water  ont  of  its 
natural  course  to  some  other  outlet  than  tliat 
through  which  it  lias  asuaily  flowed,  and 
there  Is  nothing  to  indicate  that  any  such 
disposition  is  reasonably  practicable.  We 
are  not  referred  to  any  statute  or  rule  of  law 
which  requires  a  city  to  protect  property 
abutting  on  a  street  from  the  surface  water 
which  in  the  course  of  natural  drainage  flows 
upon  or  across  it         • 

If  we  had  any  doubt  under  the  evidence 
as  to  the  fact  that  the  water  coming  from 
the  railway  "culvert  naturally  flowed  across 
the  highway  and  upon  plaintiff's  land  at  the 
point  where  this  tile  drain  is  now  laid,  we 
should  be  compelled  to  adopt  as  conclusive 
on  that  question  the  finding  of  a  Jury  in  an 
action  at  law  brought  by  this  plaintiff 
against  this  defendant  soon  after  the  tile 
was  laid  and  the  ditches  and  holes  in  plaln- 
tlfTs  land  were  cut  out,  in  which  action 
plaintiff  sought  to  recover  damages  for  the 
injury  to  his  property.  In  that  action  under 
proper  issues,  the  trial  court  submitted  to  the 
Jury  the  question  whether  prior  to  the  lay- 
ing of  the  tUe  drain  in  the  highway  the  sur- 
face water  from  a  territory  west  of  the  rail- 
way right  of  way  was  carried  away  by  the 
ditch  on  the  westerly  side  of  the  highway, 
and  only  that  portion  which  overflowed  said 
ditch  came  onto  plaintiff's  land  In  such  man- 
ner as  to  cause  it  any  damage,  and  whether 
the  negligent  and  improper  construction  of 
the  tile  drain  increased  the  flow  of  water 
and  cast  it  upon  plaintiff's  land  in  a  different 
manner,  to  his  damage.  The  evidence  in  that 
action,  as  in  this,  showed  the  cutting  of  the 
holes  and  ditch  in  plaintiff's  land  after  the 
tile  was  laid,  and  the  court  told  the  Jury  to 
find  for  the  defendant,  if  the  evidence 
showed  that  water  had  previously  crossed 
the  street  and  reached  plaintiff's  premises  in 
its  natural  course  at  or  about  the  place  where 
the  tile  drain  was  constructed  and  no  addi- 
tional water  was  gathered  up  and  cast  upon 
plaintiff's  land  by  said  drain.  The  Jury  re- 
turned a  verdict  for  the  defendant,  and  there- 
by, as  we  think,  directly  found  that  prior  to 
•the  laying  of  the  tile  drain  In  the  street  the 
water  did  cross  the  highway  at  this  place  in 
Its  natural  course  and  flow  upon  plaintiff's 
land.  The  Judgment  upon  this  verdict  con- 
stituted, as  we  think,  a  final  adjudication  of 
the  right  of  defendant  to  carry  the  water 
coming  from  the  railway  culvert  across  the 
highway  by  this  tile  drain. 

We  reach  the  conclusion  that  the  lower 
court  erred  in  its  decree  against  the  defend- 
ant, and  such  decree  is  therefore  reversed. 


BOTER  V.  KING'S  CBOWN  PIiA.STEB 

CO.  et  al. 

(Supreme  Court  of  Iowa.    May  8,  1910.) 

1.  Appeal  and  Esbob  (|  OTT*)— New  Tkiai,  (| 
6*)— Gbantino  or  New  Tuait— DiscBEnon 
OF  Teial  Coubt— Review. 

Tlie  trial  court  is  invested  with  discretion 
as  to  in^nting  a  new  trial,  with  which  the 
court  on  appeal  will  not  interfere,  unless  abuse 
is  shown,  and  the  mere  fact  that  a  plaiutiS  ob- 
taining a  new  trial  was  not  entitled  to  it  be- 
cause of  the  absence  of  prejudicial  error,  and 
because  on  the  whole  record  defendant  was  en- 
titled to  a  directed  verdict,  does  not  necessarily 
require  a  reversal  of  the  order. 

[Ed.  Note. — For  other  ctMes,  see  Appeal  and 
Error,  Cent.  Dig.  it  3860-3865;  Dec  Dig.  § 
977;*  New  Trial,  Cent  Dig.  H  »,  10;  Dec. 
Dig.  t  6.*] 

2.  New  Tbiai,  ({  41*)— Gbounds— Ebboiteoub 
inbtbvctions. 

In  an  action  by  a  servant  for  injuries  by 
the  fall  of  a  scaffold,  instructions  that,  if  the 
jury  found  that  the  master  did  not  exercise  or- 
dinary care,  it  should  determine  whether  he 
was  negligent  in  failing  to  do  so,  and  that  if 
defendant  exercised  such  care  as  a  person  of 
ordinary  prudence  would  have  exercised,  then 
the  finding  should  be  for  him,  and  that,  if  the 
jury  found  that  the  charge  of  negligence  was 
sustained,  they  should  determine  whether  or  not 
the  same  was  negligence,  were  presumptively 
prejudicial  to  the  servant,  and  on  their  face 
justified  the  granting  of  a  new  trial  after  ver- 
dict for  the  master. 

[Ed.  Note.— For  other  cases,  see  New  Trial; 
Cent.  Dig.  §  71 ;  Pec.  Dig.  {  41.*] 

3.  New  Trial  (S  41*)  —  Habuless  Ebbob  — 
Gbounds— Review. 

The  granting  of  a  new  trial  after  verdict 
for  defendant  on  the  ground  of  errors  in  instruc- 
tions prejudicial  to  plaintiff  will  not  be  set  aside 
on  appeal,  on  the  ground  that  the  trial  court 
erred  In  overruling  defendant's  motion  for  a  di- 
rected verdict,  on  the  theory  that  both  errors 
taken  together  rendered  each  error  nonprejudi- 
cial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  f  41.*] 

Appeal  from  the  Superior  Court  Cedar 
Rapids;   James  H.  Rotbrock,  Judge. 

This  is  an  action  for  damages  for  person- 
al Injuries.  There  was  a  verdict  for  the  de- 
fendants. Upon  motion  of  the  plaintiff,  the 
trial  court  awarded  a  new  trial.  Defend- 
ants appeal.    Affirmed. 

Dawley  &  Wheeler,  for  appellants.  Barnes 
&  Chamberlain,  for  appellee. 

EIVANS,  J.  The  defendant  Is  a  corpora- 
tion and  the  plaintiff  was  one  of  its  em- 
ployes. On  March  18,  1907,  the  plaintiff  was 
injured  to  some  extent  by  the  fall  of  a  low 
scaffold.  The  Jury  rendered  a  verdict  for 
the  defendant  Upon  motion  of  the  plaintiff, 
the  trial  court  awarded  him  a  new  trial. 
From  such  order  awarding  a  new  trial  the 
defendant  has  appealed.  The  contention 
of  the  defendant  in  argument  is  that  there 
was  no  error  in  the  record  prejudicial  to 
the  plaintiff,  and  therefore  he  was  not  en- 
titled to   a   new   trial.     Defendant   further 
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contenda  that  upon  the  whole  record  the  de- 
fendant was  entitled  to  a  directed  verdict 
If  both  of  these  contentions  of  the  defendant 
-were  conceded,  It  would  not  necessarily  en- 
title it  to  a  reversal  of  tlie  order  of  the 
trial  court.  If  the  trial  court  had  refused 
a  new  trial  and  the  plaintiff  was  here  as 
appellant,  then  the  contention  of  the  defend- 
ant would  be  quite  conclusive  if  supported 
by  the  record.  But  some  latitude  of  dis- 
cretion is  conferred  upon  the  trial  court  in 
the  matter  of  granting  a  new  trial,  and  we 
cannot  interfere  with  it  unless  an  abnse  of 
discretion  be  shown.  This  court  has  often 
admonished  the  trial  court  of  its  duty  to 
exercise  such  discretion  candidly  and  fear- 
lessly, and  it  has  always  been  reluctant  to 
Interfere  with  an  order  granting  a  new  trial. 
Kern  t.  May.  92  Iowa,  674,  61  N.  W.  390; 
Dewey  t.  Railroad  Co.,  31  Iowa,  373. 

1.  PlaintltTs  motion  for  new  trial  con- 
tained 37  grounds.  The  trial  court  sustain- 
ed It  without  indicating  the  ground  or 
erounds  of.  such  sustaining  order  further 
than  to  find  that  the  verdict  was  not  con- 
trary to  the  evidence.  It  is  contended  for 
the  defendant  that  there  was  no  error  in 
any  ruling  oo  the  admission  of  testimony, 
and  that  there  no  error  in  any  Instruction. 
It  Is  sufficient  answer  to  this  to  call  at- 
tention to  instmctlons  Nos.  4  ,and  5,  which 
are  as  follows: 

"If  yon  find  from  the  evidence  that  de- 
fendant did  not  exercise  ordinary  care  to 
cause  the  scaflTold  to  be  supported,  so  that 
It  would  be  reasonably  safe  for  the  purposes 
for  which  It  was  Intended,  then  you  are  to 
determine  from  the  evidence  whether  ot  not 
the  defendant  was  negligent  in  failing  so  to 
do.  And,  in  determining  this  question,  yon 
should  take  into  account  the  character  of 
the  work  to  be  done,  and,  if  from  that  and 
all  the  circumstances  shown  In  the  evidence 
ynn  believe  that  the  defendant  exercised 
snch  care  as  a  person  of  ordinary  care  and 
prudence  would  have  exercised  under  like 
or  similar  circumstances,  then  upon  this 
charge  of  negligence  yonr  finding  should  be 
for  the  defendant 

"Instruction  No.  5.  The  next  charge  of 
negligence  as  made  by  the  plaintiff  is  that 
the  defendant  was  negligent  in  failing  to 
employ  skilled  workmen  in  the  building  of 
the  scaffold.  If  you  believe  from  the  evi- 
dence that  the  defendant  did  not  fail  to  em- 
ploy skilled  workmen  In  the  building  of  the 
scaffold,  then  you  will  pursue  this  inquiry  no 
furtlier,  but  will  find  for  the  defendant  upon 
this  charge  of  negligence.  If,  on  the  other 
hand,  you  find  from  the  evidence  that  such 
charge  of  negligence  is  sustained  by  the 
greater  weight  or  value  of  the  evidence, 
then  yon  are  to  determine  whether  or  na. 
this  was  negligence  upon  the  part  of  the 
defendant  And  in  so  determining  you  should 
consider  the  character  of  the  work  to  be 
done,  the  kind  of  men  employed,  and,  It  in 


employing  workmen  for  the  construction  of 
the  scaffold  you  believe  that  the  defendant 
did  that  which  a  person  of  ordinary  care 
and  prudence  would  have  done  under  like 
or  similar  circumstances,  then  your  finding 
upon  this  charge  of  negligence  should  be  for 
the  defendant" 

Each  of  these  instructions  was  manifestly 
erroneous,  in  that  each  was  inconsistent 
with  itself.  In  the  fourth  instruction  the  Ju- 
ry was  told:  "If  you  find  from  the  evidence 
that  the  defendant  did  not  exercise  ordinary 
care,  •  •  •  then  you  are  to  determine 
from  the  evidence  whether  or  not  the  de- 
fendant was  negligent  in  failing  so  to  do. 
•  •  •  And,  if  you  believe  that  the  defend- 
ant exercised  such  care  as  a  person  of  or- 
dinary care  and  prudence  would  have  ex- 
ercised, •  •  •  then  upon  this  charge  of 
negligence  your  finding  ought  to  be  for  de- 
fendant" To  put  it  brleliy,  the  Jury  was 
charged  that,  if  it  found  that  the  defendant 
did  not  exercise  ordinary  care,  it  should 
then  determine  whether  it  did  exercise  or- 
dinary care,  and,  if  "yea,"  then  the  finding 
should  be  for  the  defendant  It  is  mani- 
fest that  through  some  oversight  or  possibly 
clerical  error  the  trial  court  did  not  express 
what  was  in  his  mind.  Instruction  5  is  sub- 
ject to  a  similar  criticism.  The  Jury  was 
therein  told  that,  if  It  finds  that  "such  charge 
of  nefrligence  is  sustained,"  "then  you  are 
to  determine  whether  or  not  this  was  negli- 
gence." These  instructions  were  presump- 
tively prejudicial,  and  on  their  face  furnish- 
ed a  sufiiclent  ground  to  Justify  the  trial 
court  in  awarding  a  new  trial. 

2.  It  is  urged  by  defendant  that  it  was 
entitled  to  a  directed  verdict  at  the  close  of 
the  evidence,  and  that  the  plaintiff  could 
not  therefore  be  prejudiced  by  any  error  in 
the  instructions.  We  are  quite  clear  that 
this  question  cannot  be  considered  upon  this 
record.  Inasmuch  as  a  new  trial  must  be 
had,  we  will  intimate  no  opinion  as  to  the 
sufficiency  of  the  evidence  appearing  in  the 
present  record  to  sustain  a  finding  for  the 
plaintiff.  The  Jury  found  for  the  defendant. 
The  plaintiff  filed  a  motion  for  a  new  trial. 
He  pointed  out  many  alleged  errors  as 
grounds  for  such  trial.  As  already  indicated 
in  the  preceding  paragraph,  some  of  these 
grounds  were  clearly  valid.  On  its  face, 
therefore,  the  plaintiff's  motion  for  a  new 
trial  presented  proper  grounds  for  such  re- 
lief. The  trial  court  sustained  such  motion. 
The  contention  urged  by  the  defendant  at 
this  point  is  that  the  court  should  have  over- 
ruled such  motion  notwithstanding  that  val- 
id grounds  for  a  new  trial  appeared  therein, 
because  the  court  had  previously  erred  In 
the  course  of  the  trial  in  overruling  the  de- 
fendant's motion  for  a  directed  verdict. 
This  is  a  plea  of  offset  of  one  error  against 
another,  on  the  theory  that  both  errors  taken 
together  rendered  each  error  nonprejudicial. 
Assuming  that  such  a  course  would  be  prop 
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er  in  some  cases,  we  would  adopt  It  more 
readily  for  the  purpose  of  saving  the  action 
of  the  trial  court  than  for  the  purpose  of 
reversing  it  Vorhees  v,  Arnold,  108  Iowa, 
85-8C  78  N.  W.  T95;  Wallace  v.  Wallace, 
137  Iowa,  87,  114  N.  W.  627,  14  U  R.  A. 
(N.  S.)  544,  126  Am.  St  Rep.  253.  We  are 
clearly  of  the  opinion  that  such  a  course  is 
not  available  to  the  appellant  on  the  record 
In  this  case  for  the  purpose  of  reversal  of 
the  order  granting  a  new  trial. 

The  order  of  the  trial  court  is  therefore 
affirmed. 


HEWITT  &  HOSIER  v.  NORMAN  WCHTX 

MFG.  CO. 

(Supreme  Court  of  Iowa.    May  3,  1910.) 

Bbokf.rs  (5  ft5*)— Actions— Defenses— Lack 

OP  Good  Faith. 

Plaintiffs,  who  were  advertising  brokers, 
contracted  to  place  defendant's  medical  adver- 
tisement in  100  country  newspapeis  for  6 
months  for  a  commission  of  $3  for  each  news- 
paper and  20  cents  for  each  electrotype,  in  ac- 
cordance with  a  scheme  that  the  publishers 
should  receive  for  the  advertising  duebills  for 
which  they  were  entitled  to  purchase  a  quanti- 
ty of  defendant's  manufactured  product  at  a 
greatly  reduced  price,  intended  to  represent  the 
cost  thereof  to  defendant,  and  to  procure  their 
pay  for  the  advertising  by  selling  this  medicine 
locally  and  so  further  extend  the  publicity 
thereof.  Plaintiffs  inserted  the  advertising  mat- 
ter, and  defendant  issued  the  duebills ;  but  aft- 
er more  than  a  year  not  one  of  the  duebills  had 
been  returned  for  defendant's  medicine  in  ac- 
cordance with  such  scheme,  it  appearing  that 
the  publishers  had  received  from  plaintiffs  in 
addition  premiums,  consisting  of  various  arti- 
cles of  merchandise,  the  value  of  which  averag- 
ed 65  cents  for  each  advertisement,  and  that, 
while  plaintiffs  claimed  these  articles  were  giv- 
en to  induce  the  publisheis  to  take  proper  care 
of  the  electrotypes  and  to  send  to  plaintiffs 
copies  of  the  papers  in  which  the  advertisements 
were  published,  the  publishers  in  fact  accepted 
such  premiums  in  payment  of  the  advertising 
and  did  not  rely  on  the  duebills.  Held,  that 
the  giving  of  such  secret  premiums  constituted 
a  breach  of  good  faith  which  precluded  plain- 
tiffs' recovery  of  the  contract  commission. 

[E5d.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  |§  48-50;  Dec.  Dig.  §  65.*] 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Plaintiffs  sue  to  recover  commissions  for 
acting  as  agents  of  defendant  in  procuring  the 
insertion  in  100  newspapers  of  advertisements 
of  "Diners  Digesters,"  a  remedy  for  dyspepsia 
and  indigestion  manufactured  by  defendant  at 
the  agreed  commission  of  $3  for  each  newspa- 
per in  which  the  Insertion  of  such  advertise- 
ment was  procured,  and  the  additional  sum  of 
20  cents  each  for  electrotypes  furnished  to  the 
publishers  of  such  papers  for  insertion.  The 
defendant  admitted  the  making  of  the  con- 
tract with  plaintiffs  for  such  commission,  but 
denied  its  performance,  and  alleged  fraud 
and  concealment  on  the  part  of  plaintiffs 
rendering  the  contract  void.  At  the  conclu- 
sion of  the  evidence  offered  on  each  side. 


the  court  on  defendant's  motion  directed  a 
verdict  In  its  favor,  and  from  judgment  on 
this  directed  verdict  plaintiffs  appeal.  Af- 
firmed. 

Dunshee  &  Haines,  for  appellants.   Read  & 
Read,  for  appellee. 

McCLAIN,  J.  The  negotiations  between 
the  parties  leading  up  to  the  contract  for 
commissions  on  which  plaintiffs  sue  commenc- 
ed with  the  sending  of  a  circular  letter  by 
plaintiffs  to  defendant  exploiting  a  scheme 
for  securing  the  insertion  in  newspapers  of 
advertisements  of  defendant's  manufactures, 
to  be  paid  for  by  duebills  of  defendant  is- 
sued to  the  publishers  of  the  newspapers  in- 
serting the  advo-tlsements,  by  which  due- 
bills  the  defendant  should  promise  to  deliver 
to  the  publishers  for  each  advertisement 
specified  quantities  of  defendant's  manu- 
facture for  a  cash  price  to  be  paid,  which 
was  much  less  than  the  price  at  which  the 
article  was  offered  on  the  market  The  ma- 
terial parts  of  this  circular  were  as  follows: 
"We  become  a  part  and  parcel  of  yoor  busi- 
ness when  you  engage  us.  Interesting  our- 
selves in  the  making  of  actual  sales — ^work- 
ing In  harmony  and  enthusiastically  with 
your  selling  force.  •  •  •  xhe  manufac- 
turer Is  supposed  to  offer  each  publisher  a 
limited  amount  of  goods  for  which  the  manu- 
facturer agrees  to  accept  as  pay  for  same 
part  cash  and  part  advertising,  the  cash 
amount  to  be  a  sufficient  sum  to  cover  the 
cost  of  goods  offered,  and  the  difference  be- 
tween the  cash  amount  charged  and  regular 
retail  price  of  the  goods  to  represent  the  six 
months  advertising.  ♦  •  •  It  is  an  ad- 
mitted fact  that  publishers  are  always  anx- 
ious to  procure  additional  advertising,  but 
nowadays  it  Is  not  an  easy  task  for  them  to 
fill  the  columns  of  their  paper  with  cash 
advertisements;  consequently  they  are  plac- 
ed in  a  position  where  they  look  favorably 
on  our  dueblU  proposition  which  we  will 
admit  calls  for  some  extra  work  on  their 
part  in  trying  to  find  a  buyer  for  the  goods 
offered.  But  through  us  they  procure  a  lot 
of  business  that  they  would'nt  get  in  any 
other  way.  We  Imow  in  many  instances 
where  publishers  have  made  more  money  on 
our  duebills  than  they  received  for  the  same 
amount  of  space  payable  in  cash.  The  pub- 
lisher makes  the  best  kind  of  salesman,  as 
he  is  acquainted  with  every  dealer  and  in- 
dividual in  his  section,  and  t>eing  backed  by 
his  paper,  he  lias  considerable  influence 
that  a  traveling  salesman  does  not  possess. 
♦  •  •  In  order  to  introduce  them  (your 
goods)  would  yon  not  he  willing  to  offer  a 
limited  amount  of  such  goods  and  agree  to 
accept  as  pay  part  cash  and  part  advertising? 
The  cash  amount  that  you  name  is  supposed 
to  l>e  a  sufficient  sum  to  cover  the  cost  of  the 
goods  offered,  also  our  commission  which  we 
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charge  the  mannfactnier  for  oar  services. 
•  •  •  The  day  is  past  for  creating  a  de- 
mand for  goods  by  newspaper  advertising 
alone;  by  our  dneblll  method  the  mannfac- 
tttrer  has  In  addition  to  his  advertising  being 
Inaerted  r^nilarly  for  a  term  of  six  months 
tbe  publlslier  acting  the  part  of  his  repre- 
centatiYe  and  the  goods  offered  for  sale  in 
the  town  which  makes  success  assured,  as 
they  work  hand  in  hand  together.  We  attend 
to  everything  by  taking  upon  oar  own  should- 
ers all  the  labor  and  trouble  involred.  We 
design  advertisements,  and  print  the  due- 
biUa.  We  mark,  check,  and  attend  to  each 
adrertisement  during  the  period  it  runs,  and 
keep  records  and  papers  at  our  office  for  in- 
spection." 

TThe  defendant  entered  into  correspondence 
'With  the  plaintiffs  as  the  result  of  the  receipt 
«r  tltis  circular,  and  gave  information  on 
vrhich  the  advertisements  should  be  framed 
and  the  duebills  drawn,  and  signed  a  contract 
by  which  It  authorized  plaintiffs  to  procure 
for  it  the  insertion  of  advertisements  in  any 
number  of  country  newspapers,  not  to  exceed 
lOO.  for  a  period  of  6  months,  for  which  it 
agreed  to  pay  to  the  publisher  in  duebills 
Bach  as  have  already  been  described  and  to 
the  plaintiffs  for  services  and  expenses  a 
cajrti  commission  or  fee  of  $3  for  each  paper 
In  "Which  plaintiffs  procured  the  insertion  of 
the  advertisement,  together  with  a  contract 
4as  per  attached  sheet)  signed  by  each  pub- 
lisher. By  this  contract  the  defendant  also 
anthorlzed  plaintiffs  to  furnish  all  necessary 
electrotypes,  one  for  each  paper,  for  which 
it  agreed  to  pay  20  cents  each.  By  express 
■tlpnlatlon  the  specified  fee  or  commission 
and  tbe  specified  expense  for  electrotypes 
■were  together  to  constitute  all  the  consider- 
ation which  defendant  was  to  pay  plaintiffs 
for  services,  expenses,  and  electrotypes  un- 
der the  contract;  the  plaintiffs  guaranteeing 
that  defendant  should  have  no  liability  to 
pay  any  farther  consideration  than  men- 
tI<Hied  in  the  contract,  and  assuming  full 
responsibility  should  any  demands  be  made 
hy  any  publisher  in  excess  thereof,  except 
only  In  the  event  that  the  defendant  should 
refuse  to  Issue,  honor,  or  accept  the  duebills 
above  described. 

Within  a  few  months  after  this  contract 
-was  entered  into,  plaintiffs  submitted  to  de- 
fendant, as  they  alleged,  copies  of  100  pa- 
pers in  which  defendant's  advertisement 
'was  contained  and  contracts  signed  by  the 
pnbUdiers  of  such  papers,  in  which  the  pub- 
lishers agreed  to  continue  the  advertisement 
of  defendant  according  to  the  duebiU  plan, 
and  demanded  payment  for  their  services 
and  for  expenses  of  electrotypes  in  the  sum 
of  $320.  Although  defendant  denied  In  Its 
answer  tbe  performance  by  plaintiffs  of 
tlieir  obligations  under  the  contract,  there 
was  sofficient  evidence  to  go  to  the  Jury  in 
snpport  of  the  allegation  that  the  contract 
was  performed  and  the  amount  claimed  was 
due,  unless  plaintiffs  were  to  be  denied  re- 


covery on  tbe  groand  of  fraud  and  conceal- 
ment as  alleged  in  defendant's  answer.  The 
fraud  and  misrepresentation,  If  any,  consist- 
ed in  the  fact*  that  the  publishers  relied  for 
their  compensation,  not  upon  the  duebills 
Issued  to  them  which  involved  cash  pay- 
ments for  defendant's  manufactures  at  great- 
ly reduced  rates  which  the  publishers  should 
sell  in  order  to  realize  a  compensation  for 
the  insertion  of  the  advertisements  as  well 
as  a  return  of  the  cash  money  paid  under  the 
duebills,  but  upon  certain  premiums  which 
plaintiffs  admitted  were,  without  the  knowl- 
edge of  defendant,  and  without  any  refer- 
ence thereto  in  their  circular  or  letters,  of- 
fered to  the  publishers  of  papers  In  which 
advertisements  were  Inserted  in  pursuance  of 
their  scheme.  These  premiums,  according 
to  the  testimony  for  plaintiffs,  consisted  of 
fountain  pens,  numbering  machines,  clocks, 
lamps,  etc.,  which  cost- them  on  an  average 
not  more  than  GS  cents  for  each  advertise- 
ment, and  which  were  not  received  by  the 
publishers  as  payment  for  such  advertise- 
ments, but  for  the  purpose  of  having  tbe 
publishers  take  proper  care  of  the  electro- 
types furnished  them  for  insertion  and  for 
their  trouble  and  expense  in  sending  to 
plaintiffs  a  copy  of  each  issue  of  the  paper 
containing  said  advertisement  One  of  the 
publishers,  however,  who  inserted  defend- 
ant's advertisement  under  a  contract  such 
as  above  described,  testified  that  he  was  to 
receive  for  80  advertisements  similar  to 
those  contracted  to  be  inserted  for  defendant 
a  premium  consisting  of  an  Oliver  typewrit- 
er, and  that,  while  the  consideration  he  re- 
ceived from  defendant  consisted  of  dacbills, 
he  had  never  used  the  dnebllls,  but  still  Iiad 
them  on  hand.  It  was  shown,  also,  that  at 
tbe  time  of  the  trial,  which  was  more  than 
a  year  after  the  duebills  had  been  Issued  by 
the  defehdant  to  the  various  publishers  of 
its  advertisements,  not  a  single  duebill  had 
been  returned  to  it  for  the  purpose  of  pro- 
curing its  manufactures  at  the  reduced  rate 
provided  for  in  accordance  with  the  scheme 
by  whldi  the  publishers  were  to  realize  their 
compensation  by  taking  defendant's  mana- 
factures  at  a  greatly  reduced  cash  price  and 
realize  the  amount  paid  and  the  compensa- 
tion for  the  advertisement  out  of  the  sale 
of  sach  manufactures. 

We  think,  therefore,  that  the  evidence  con^ 
cluslvely  showed  that  the  publishers  Insert- 
ed defendant's  advertisements,  not  in  con- 
sideration of  the  privilege  which  was  giv- 
en them  under  the  duebills,  but  in  part  con- 
sideration at  least  of  premiums  or  other  in- 
ducements offered  to  them  by  plaintiffs  with- 
out defendant's  knowledge  and  not  contem- 
plated in  the  contract,  and  the  only  question 
which  we  have  to  determine  is  whether  this 
fact  showed  fraud  and  concealment  on  the 
part  of  plaintiffs  such  as  to  defeat  th^  right 
to  recover  their  compensation. 

It  plainly  appears  that  plaintiffs  were  the 
agents  of  defendant  for  the  purpose  of  pro- 


Digitized  by 


Lioogle 


173 


126  NOBTHWBSTERN  BBPOBTER. 


(lowi 


curing  advertising,  and  that  they  led  the 
defendant  to  believe  that  under  the  dueblll 
plan  the  publishers  would  be  entirely  de- 
pendent for  payment  for  the  'advertisements 
upon  selling  defendant's  manufactures,  which 
they  would  have  the  privilege  of  buying  at 
greatly  reduced  rates  for  cash.  As  a  matter 
of  fact,  It  was  not  the  purpose  of  plaintiffs 
to  procure  the  Insertion  of  advertisements 
for  defendant  on  this  sole  consideration; 
but  their  plan  was  to  procure  publishers  to 
Insert  such  advertisements  at  least  for  the 
part  consideration  of  compensation  to  be 
given  by  way  of  premiums  offered  by  plain- 
tiffs, and  the  fact  that  n»  duebills  were  ever 
presentred  by  publishers  for  defendant's  ad- 
vertisementB  would,  as  It  seems  to  us,  con- 
clusively show  that  the  consideration  In  fact 
relied  upon  by  the  publishers  was  the  advan- 
tage of  the  premium  offered  by  pialntifls. 

The  excuse  given  by  the  members  of 
plaintiffs'  firm,  as  witnesses,  for  offering  pre- 
miums to  secure  the  preservations  of  the 
electrotypes  and  the  forwarding  to  plaintiffs 
of  copies  of  each  issue  of  the  paper  in  which 
the  advertisement  appeared,  was  plainly  a 
mere  subterfuge.  Plaintiffs  had  not  obli- 
gated themselves  as  defendant's  agents  to 
care  for  the  electrotypes  procured  at  defend- 
ant's expense,  nor  to  see  to  it  that  the  ad- 
vertisements appeared  In  the  subsequent  Is- 
sues of  the  paper.  These  matters  were  cov- 
ered by  the  contract  between  the  publisher 
and  the  defendant  which  plaintiffs  procured, 
and  their  entire  duty  in  the  matter  had,  ac- 
cording to  their  own  theory,  been  discharg- 
ed when  they  presented  to  the  defendant  a 
copy  of  the  first  issue  of  the  paper  contain- 
ing the  advertisement  and  the  contract  of 
the  publisher  to  continue  such  advertise- 
ment for  six  months. 

The  arrangement  which  plaintiffs  had 
with  the  publishers  to  give  them  premiums 
which  should  serve  at  least  as  part  compen- 
sation— ^and  we  think  it  conclusively  appears 
as  sole  compensation — for  the  insertion  of 
the  advertisements,  was  calculated  to  defeat 
the  material  Inducement  held  out  to  de- 
fendant for  entering  Into  the  arrangement, 
which  was  that  they  should  be  able  to  sell 
to  the  publishers  at  a  reduced  cash  price 
quantities  of  their  manufactures,  which 
should  be  put  on  the  market  by  the  publish- 
ers and  thus  make  known  to  the  public  the 
merits  of  such  manufactures,  and  create  a 
demand  for  them  which  would  bring  addi- 
tional business  to  the  defendant  It  is  clear, 
without  further  argument,  that.  In  thus  de- 
priving the  defendant  of  a  material  advan- 
ttige  relied  upon  by  it,  the  plaintiffs  acted 
in  hostility  to  defendant's  interests  and 
were  guilty  of  a  fraudulent  concealment. 
An  agent  owes  to  his  principal  the  utmost 
good  faith,  and  is  bound  to  disclose  to  him 
every  material  fact  relating  to  the  conduct 
of  the  business  intrusted  to  him. 


The  taetB,  as  we  find  them  on  the  recondU 
bring  the  case  clearly  within  the  reasoning 
adopted  in  Allen  v.  Pierpont  (0.  O.)  22  Fed. 
582,  and  Hofflin  v.  Moss,  67  Fed.  440,  14  C;. 
C.  A.  459,  cases  involving  advertising  schemes 
of  substantially  the  same  character  as  tba.t: 
proposed  by  plaintiffs  to  defendant  It  Is 
true  that  In  those  cases  the  decisions  wero 
upon  demurrer  to  defendants'  answers  set:- 
ting  up  fraud  and  concealment,  but  in  tli^e 
case  before  us  there  Is  no  material  evidence 
which  would  have  justified  a  finding  by  the 
jury  that  fraud  and  concealment  were  not; 
shown  as  alleged  in  the  answer. 

The  judgment  Of  the  trial  court  Is  there- 
fore affirmed. 


LUETTJOHANN  ▼.  LUBTTJOHANN. 
(Supreme  Court  of  Iowa.    May  3,  1910.) 

DivoBCB    (8   27*)— Actions— Gbodkds—Cboti, 

Tbeiatmext. 

Plaintiff  wife  held  entitled  to  divorce  for 
cruelty,  though  actual  physical  violence  was  not 
shown. 

[EM.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  8§  62-83;    Dec  Dig.  i  27.*] 

Appeal  from  District  Court,  Cedar  County; 
W.  N.  Treichler,  Judge. 

Suit  In  equity  for  a  divorce  based  upon  the 
ground  of  cruel  and  inhuman  treatment 
The  defendant  denied  the  charge  and  pleaded 
a  cross-petition,  which  he  afterwards  dismiss- 
ed. The  trial  court  granted  the  prayer  of 
plalntifrs  petition  and  awarded  her  alimony 
and  the  custody  of  certain  children.  From 
the  decree  granting  the  divorce,  defendant  ap- 
peals.   AfBrmed. 

C.  O.  Bollng  and  Chas.  W.  Kepler  &  Son. 
for  appellant  W.  G.  W.  Gelger  and  D.  D. 
McGilllvray,  for  appellee. 

DEEMER,  C.  J.  Plaintiff  was  39  and  de- 
fendant something  over  40  years  of  age  at  the 
time  *of  trial.  Plaintiff  was  a  widow  with 
four  children  when  she  married  the  defend- 
ant, and  defendant,  although  uiuuarrled,  had 
an  Illegitimate  child  in  Germany  to  whose 
support  he  contributed.  At  the  time  of  the 
marriage  plaintiff  owned  160  acres  of  land, 
live  stock,  agricultural  implements,  and  $300 
in  cash;  and  defendant  Is  said  to  have  had 
$500  In  cash.  As  a  result  of  this  latter  mar- 
riage three  children  were  bom.  Plaintiff's 
children  by  her  former  marriage  became 
members  of  the  new  family,  and  all  worked 
upon  the  160-acre  farm  for  several  years;  the 
revenues  thereupon  being  used  for  the  sup- 
port of  the  family,  the  payment  of  debts,  and 
the  purchase  of  some  South  Dakota  land,  title 
to  which  was  taken  in  defendant's  name.  Al- 
most from  the  beginning  defendant  seemed 
unable  to  get  along  with  his  stepchildren.  In 
so  far  as  disclosed  by  the  record,  they  were  as 
dutiful  and  respectful  as  such  children  ordi- 
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narl]/  are,  and  they  did  their  full  part  of  the 
work  about  the  farm.    As  time  went  on,  the 
relations  between  these  children  and  the  de- 
fendant grew  worse,  and  be  frequently  struck, 
kitted,  abused,  and  otherwise  maltreated  them 
— generally  without  cause.    Be  also  used  foul 
and  obscene  language  toward  them,  often  In 
the  presence  of  their  mother.    Something  like 
a  year  or  18  months  before  the  trial,  defend- 
ant began  to  abuse  his  wife.    It  seems  that, 
for  some  reason,  he  lost  all  Jove  for  her  short- 
ly after  their  marriage;   but  he  did  not  be- 
come abusive  until  about  the  time  stated.    He 
compelled  plalntltT  to  work  in  the  fields  when 
her  physical  condltloik  would  not  warrant  It 
He  used   violent,  profane,  vulgar,   and  ob- 
!>oene  language  toward  his  wife  and  children, 
threatened  to  and  did  leave  home  for  days  at 
a  time  without  cause,  threatened,  In  the  pres- 
ence of  his  wife,  many  times  to  commit  sui- 
cide, abused  his  own  children  In  plaintiff's 
presence,    struck    his   own    brothers    when 
they  came  to  shield  plalntlfT  from  abuse  and 
maltreatment,  locked  the  doors  of  a  room  In 
■which  plaintiff  was  confined  upon  a  sick  bed, 
and  struck  the  children  who  tried  to  enter 
to  see  their  mother.    He  threatened  to  strike 
plaintiff  with  his  fists  and  with  a  hammer, 
refused  to  purchase  clothing  for  his  children, 
and  refused  to  send  them  to  school,  except 
for  brief  periods.    He  compelled  his  wife  to 
change  her  church  relations  because  he  said 
the  church  to  which  she  belonged  was  too  re- 
ligious.   He  had  many  fits  of  anger,  during 
which  he  would  rend  his  clothing  and  fall 
iiI>on  the  floor  in  the  presence  of  his  wife. 
He  could  not  get  along  with  his  neighbors 
and  frequently  slandered  and  abused  them. 
He  taught  his  children  to  use  vile  language 
and  cursed  and  swore  at  them  frequently  in 
plaintiff's  presence.     Defendant  went  to  a 
hospital  in  Davenport  for  treatment  of  a 
real  or  supposed  ailment  and  called  his  wife 
there  ostensibly  to  attend  him.    When  she 
arrived  he  tried  to  induce  her  .to  sign  a  note 
for  $2,000.    Upon  her  refusal  to  do  so,  he 
railed  her  a  liar  and  abused  and  scolded  her. 
One  effect  of  this.  It  seems,  was  to  cure  him 
of  his  ailment,  for  he  almost  immediately 
left  the  hospital  and  returned  to  the  farm, 
where  he  continued  to  harass  the  plaintiff 
and  her  children.    While  he  had  some  In- 
come from  his  Dakota  lands,  be  never  used 
any  part  of  It  for  the  support  of  his  family. 
He  contends  that  his  course  of  conduct  was 
dtie  to  the  attempt  of  plaintiff  and  her  chil- 
dren by  a  former  marriage  to  deprive  him  of 
the  management  of  plaintiff's  lands  and  to 
drive  him  therefrom;  but  the  testimony  does 
not  Justify  any  such  conclusion.    Her  chil- 
dren by  a  former  marriage  often  worked  for 
others,    and   plaintiff    was    endeavoring   to 
make  the  place  agreeable  to  defendant    In- 
deed, for  the  19  months  prior  to  the  trial, 
defendant  was  a  wanderer,  and  If  It  had 
lint  been   for  plalntifTs  children  the  farm 


would  not  have  had  any  sort  of  management 
Defendant  has  an  ungovernable  temper,  as 
shown  by  his  relations  with  his  neighbors 
and  in  his  handling  of  his  own  stock.  He 
did  not  show  any  affection  for  his  children 
or  his  family  and  had  no  respect  for  their 
feelings.  Defendant  would  grow  very  angry 
over  small  affairs  and.  Instead  of  trying  to 
govern  his  temper,  let  his  feelings  run  riot 
to  the  great  disturbance  and  despair  of  all 
about  him.  Plaintiff,  It  seems,  did  not  re- 
turn or  resist  his  abuse,  but  bad  resort  to 
woman's  chief  reliance  in  such  cases — ^tears. 
His  conduct  caused  plaintiff  several  attacks 
of  sickness;  the  last  one  being  during  the 
trial  of  the  case  in  the  lower  court. 

From  such  a  showing,  which  by  no  means 
reproduces  all  of  the  record,  it  is  apparent 
that  the  trial  court  was  Justified  in  awarding 
plaintiff  a  divorce.  If  authority  be  needed, 
see  Lulck  v.  Luick,  132  Iowa,  302,  109  N. 
W.  T83;  Hulllnger  v.  Hullinger,  133  Iowa, 
270,  110  N.  W.  470:  Shook  y.  Shook,  114 
Iowa,  592,  87  N.  W.  680;  Berry  v.  Berry,  116 
Iowa,  643,  88  N.  W.  1076;  Rader  v.  Hader, 
136  Iowa,  223,  113  N.  W.  817.  None  of  these 
cases  is  stronger  In  its  facts  than  the  one 
presented  by  the  record  now  before  us,  and 
Id  each  a  divorce  was  granted.  It  is  not 
necessary  that  blows  be  struck,  or  that  there 
be  physical  violence  to  entitle  a  wife  to  a 
divorce.  Other  things  are  quite  as  harmful 
and  dangerous  to  health  and  life  as  bodily 
assaults.  The  trial  court  had  the  witnesses 
before  him  and  evidently  disbelieved  many 
of  defendant's  statements.  The  printed  rec- 
ord DOW  before  us  shows  that  he  had  a  con- 
venient "don't  remember"  for  many  of  the 
occurrences  charged  against  him.  It  Is 
naively  suggested  that  defendant  is  Insane, 
and  therefore  no  divorce  should  be  granted. 
His  Insanity  Is  not  of  that  form  which  ex- 
cuses; Instead  of  Insanity,  it  seems  that  de- 
fendant had  an  ungovemed,  and  perhaps, 
from  long  use,  an  ungovernable,  temper, 
which  niakes  him  a  most  unfit  companion 
for  a  woman  with  any  sort  of  feeling. 

The  decree  Is  manifestly  correct,  and  It  is 
affirmed. 


WIXSLOW  V.  COMMERCIAIi  BLDG.  C». 
(Supreme  Court  of  Iowa.    May  3,  1910.) 

1.  Master  and   Skbvant   ({  90*)— Mastee's 
Duty. 

A  master  is  bound  to  use  reasonable  care 
to  protect  a  servant  from  Injury. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  139;  Dec.  Dig.  §  00.*] 

2.  Master  and    Sebvant  (§  93*)— Master's 
Duties— Deleqatio  N . 

While  an  employer  may  employ  contractora 
to  do  the  work  which  the  law  requires  of  him, 
he  cannot  delegate  to  them  the  exercise  of  that 
cnre  which  the  law  Imposes  upon  him  person- 
ally. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  142 ;  Dec.  Dig.  f  03.*] 
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Appeal  from  District  Court,  Blackhawk 
County;   O.  E.  Ransler,  Judge. 

On  petition  for  rehearing.  Petition  orer- 
raled. 

For  former  opinion,  see  124  N.  W.  820. 

Boles  &  Law  and  Eldwards  &  Longley,  for 
appellant  Carr  A  Carr  and  J.  R  Williams, 
for  appellee. 

PER  CURIAM.  In  argument  of  appellant 
upon  petition  for  rehearing  doubt  Is  expres- 
sed whether  a  paragraph  of  the  opinion  here- 
tofore filed  does  not  give  coimtenance  to  the 
doctrine  that  the  master's  duty  to  furnish 
his  servant  a  safe  place  to  work  Is  discharged 
by  committing  the  work  of  construction  and 
preparation  to  a  competent  Independent  con- 
tractor. To  remove  any  possible  ambiguity 
In  that  respect  the  opinion  Is  modified  by 
withdrawing  bo  much  thereof  as  reads  as 
follows:  "It  must  not  be  understood  from 
the  foregoing  discussions  that  care  in  select- 
ing a  competent  contractor  Is  not  a  proper 
fact  for  consideration  by  the  Jury  in  cases 
like  the  one  at  bar.  The  standard  to  which 
the  master  must  conform  is  that  of  reason- 
able care,  and  his  care  to  employ  skillful  and 
competent  persons  to  assist  him  is  one  of  the 
circumstances  bearing  upon  the  question 
whether  he  has  done  his  full  duty  to  his  serv- 
ant, but  It  Is  not  decisive  of  It  He  may 
employ  third  persons  to  do  the  work  which 
his  duty  requires  of  him,  but  he  cannot  em- 
ploy them  to  exercise  the  care  which  the  law 
Imposes  upon  him  as  a  personal  obligation" 
— and  by  Inserting  In  place  thereof  the  fol- 
lowing: "The  standard  to  which  the  master 
must  conform  is  that  of  reasonable  care. 
He  may  employ  servants  or  contractors  to 
do  the  work  which  the  law  requires  of  him, 
but  he  cannot  delegate  to  them  the  exercise 
of  the  care  which  the  law  imposes  upon  blm 
as  a  personal  obligation." 

With  this  amendment  of  the  opinion  filed 
upon  the  original  submission,  the  petition  for 
rehearing  is  overruled. 


BARNES  et  al.  v.  CENTURY  SAVINGS 
BANE  et  al. 

(Supreme  Court  of  Iowa.    May  3,  1910.) 

1.  Pleadirq  (§  428*)— RuMNQS  ON  Motions 
— Waiveb  of  Objection— Amendment. 

Where,  after  motions  to  strike  part  of  the 
petition  and  for  more  specific  statements  there- 
m  were  sustained,  plaintiff  amended  his  peti- 
tion, any  error  In  the  rulings  was  waived. 

[Ed.    Note. — For   other   cases,    see   Pleading, 
Cent.  Dig.  t  1427 ;   Dec.  Dig.  §  42a*] 

2,  Appeal   and  Ebbob   (§   248*)— RnuNoa— 
Exceptions— Failube  to  Take— Review. 

The  Supreme  Court  will  not  consider  any 
mling  of  the  trial  court  to  which  an  exception 
is  not  duly  taken. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1432;   Dec.  Dig.  |  248.*] 


S.  Pleadino  (f  805*)— akABnra— Orai,   Ab- 

OUMKNT— RiGHT'TO. 

That  the  court  did  not  give  an  opportunity 
for  plaintiff  to  be  beard  orally  in  opposition  to 
motions  to  strike  parts  of  the  petition  and  to 
make  it  more  specific  is  not  reversible  error  ; 
the  statute  giving  no  such  right. 

[Ed.    Note. — For   other   cases,    see    Pleading* 
Cent  Dig.  $  1163;    Dec.  Dig.  !  365.*] 
4.  Appeal  and  Kbbob  (§  103*)  —  Decisions 

Reviewable— Motion  to  Stbike. 

An  appeal  will  not  lie  from  a  ruling  on  a. 
motion  to  strike  and  for  a  more  specific  state- 
ment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§   704,  705;    Dec.  Dig.    g 

Appeal  from  Dlstrlcf  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  to  cancel  certain  notes  given  by 
plalntlffs  to  defendant  bank,  and  to  secure 
the  return  of  certain  securities  deposited 
by  them.  Defendants  filed  motion  to  strike 
and  for  more  specific  statement,  which  were 
sustained,  and  also  filed  a  counterclaim  or 
cross-petition.  From  the  rulings  on  the  mo- 
tions, plaintiffs  appeal.    Affirmed. 

W.  T.  Maxey  and  H.  G.  Gearhart  for  ap- 
pellants.   Dale  and  Harvison,  for  appellees. 

DEEMER,  C.  3.  Plaintiff  Schussler  has 
dismissed  his  appeal  since  the  cause  came  to 
this  court,  and,  so  far  as  he  is  concerned, 
there  Is  nothing  to  consider. 

Barnes'  appeal  is  from  rulings  on  a  motion 
to  strike  parts  of  his  petition  and  for  more 
specific  statements  therein.  The  exact  na- 
ture of  the  case  need  not  be  considered.  Suf- 
fice it  to  say  that  It  is  an  action  to  secure 
the  cancellation  of  certain  notes  given  by 
plaintiff  to  the  defendant  bank,  and  to  se- 
cure the  return  of  certain  securities  deposit- 
ed with  the  bank  as  collateral  to  these  notes. 
Defendant  filed  a  motion  to  strike  parts  of 
the  original  petition  and  for  a  more  specific 
statement  in  other  parts.  This  motion  was 
submitted,  and  the  trial  court  made  the  fol- 
lowing order  thereon:  "Sustained.  It  is  here- 
by ordered  that  defendant  be  given  10  days 
in  which  to  plead."  Thereafter  and  on  Octo- 
ber 16th  plaintiffs  filed  an  amendment  to 
their  petition,  evidently  intending  to  con- 
form to  the  rulings  of  the  trial  court  on  the 
motions;  and  to  this  amendment  defendant 
filed  another  motion  to  strike  and  for  a  more 
specific  statement,  etc.  This  motion  was 
based,  among  other  things,  upon  misjoinder 
of  parties  defendant  The  motion  had  many 
specifications  and  was  submitted  to  the  court 
on  January  19,  1909,  resulting  in  the  fol- 
lowing order:  "This  cause  comes  on  this 
day  for  hearing  on  motion  to  strike  and 
make  more  specific  statement,  and  the  court, 
being  fully  advised  in  the  premises,  sus- 
tains same  as  to  paragraph  1,  the  first  half 
of  paragraphs  2,  3,  the  first  half  of  paragraph 
4 ;  all  of  5-A,  0-A,  7  and  8.  Ten  days  from 
January  30,  1909,  to  amend  or  replead."    On 
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January  23.  1908,  d«faidant  filed  an  answer 
and  connterclalm.  Instead  of  amending  or 
repleading,  aa  authorized  In  the  order  of 
January  19tli,  plaintiffs  perfected  an  appeal 
to  this  coart  by  serving  defendant  with  no- 
tice of  appeal  on  February  8,  1909. 

From  this  recitation  of  the  record  it  will 
be  obeerred  that  plalntlCFs  did  not  ezc^t  to 
the  rulings  on  the  motions.  On  the  con- 
trary, after  the  first  order  was  made,  they 
filed  an  amendment  to  their  petition,  thus 
waving  any  error  In  the  ruling  on  the  first 
motion,  especially  in  view  of  the  fact  that 
no  exception  was  taken  to  the  ruling  when 
made  or  afterwards.  Again,  the  ruling  on 
the  second  motion  to  strike,  etc.,  was  not  ex- 
cepted to.  In  view  of  this  record  there  Is 
notblng  for  as  to  consider.  The  universal 
holding  of  this  court  has  been  that  we  will 
not  consider  any  ruling  of  the  trial  court  to 
wbidi  an  exception  is  not  duly  taken.  Bea- 
son  ▼.  Jonason,  14  Iowa,  399 ;  Eason  v.  Gest- 
er,  31  Iowa,  475;  Richards  T.  Hlntrager,  .45 
Iowa,  253;  Cain  v.  Story,  15  Iowa,  378;  Car- 
ter V.  Grlffln,  64  Iowa,  62,  6  N.  W.  139 ;  Scott 
T.  Neiaes,  81  Iowa,  82,  15  N.  W.  663;  Powers 
V.  O'Brien,  54  Iowa,  601,  6  N.  W.  T20;  Hod- 
gin  T.  Toler,  70  Iowa,  21,  30  N.  W.  1,  69  Am. 
R^.  435;  Fink  v.  Mohn,  85  Iowa,  739,  52  N. 
W.  506;   Spelman  v.  Gill,  76  Iowa,  717,  38 

N.  w.  ica 

2.  Appellants  complain  of  the  fact  that  the 
trial  court  did  not  permit  oral  argument  up- 
on tbe  motions,  but  took  up  and  ruled  upon 
the  motions  without  notice  to  appellants' 
coonsel.  These  facts  do  not  appear  in  tbe 
record;  but,  if  they  did,  they  would  not 
be  ground  for  reversing  the  orders  of  tbe 
trial  court  The  statute  does  not  give  at- 
torneys the  absolute  right  of  oral  argument 
upon  any  matter  -n-bicb  is  for  the  considera- 
tion of  the  trial  court. 

3.  Plaintiffs'  right  to  appeal  would  In  any 
event  be  very  doubtful,  even  bad  be  a  rec- 
ord wblcb  he  might  consider.  He  was  giv- 
en tbe  right  to  amend  or  replead,  and  as  a 
rule  an  appeal  will  not  lie  for  a  ruling  on  a 
motion  to  strike  and  for  a  more  specific 
statement.  Allen  v.  Church,  101  Iowa,  116, 
70  N.  W.  127;  Chamberlan  v.  Brown,  123 
N.  W.  161;  Bank  v.  Dutcher,  128  Iowa.  413, 
104  M.  W.  497,  1  L.  R.  A.  (N.  S.)  142;  State 
V.  D.  H.  R.  R.  Co.,  135  Iowa,  694,  109  N.  W. 
867.  However,  as  plaintiffs  took  no  excep- 
tion to  the  rulings  complained  of,  they  are 
not  in  a  position  to  challenge  them. 

The  rulings  must,  therefore,  be,  and  tbejr 
are,  afilrmed. 


MORGAN  ft  WRIGHT  v.  SDTLIVB  BROS. 

(Supreme  Court  of  Iowa.    April  12,  1910.) 

L  Sales  (|  23*)— Cowtbact— CowsTBUCTipiT. 
Where  defendant  wrote  to  plaintiffs  j>ro- 
poaiog  to  Older  1,000,000  rubber  Bpools  from 
them  at  a  certain  price,  deliveries  to  be  made 
as  stated,   which   offer   plaintiffs  declined,   but 


stated  that  they  would  accept  an  order  for 
500.000  spools  to  be  deliverea  as  specified,  in 
reply  to  which  letter  defendant  autborised  plain- 
tiffs to  enter  his  order  for  600,000  spools  at 
the  price  and  terms  stated,  there  was  a  com- 
pleted contract  for  the  manufacture  and  deliv- 
ery by  plaintiffs  of  500.000  spools  on  the  dates 
specified  in  defendant's  oriRrinal  proposition ;  de- 
fendant's last  letter  to  plaintiffs  being  an  ac- 
ceptance of  their  counteroffer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  23.»] 

2.  Sales  (§  88*)— Reuedies  of  Seijx»— Ac- 
tions FOB  Pbice— JnsY  Qdestion. 

Where  tbe  whole  contract  between  plain- 
tiffs and  defendant  was  contained  in  their  cor- 
respondence, and  was  that  plaintiffs  should  give 
defendant's  orders  for  certam  articles  their  best 
attention,  it  was  error,  in  an  action  for  tbe  price 
of  goods  furnished,  to  sabmit  to  tbe  jury  the 
question  of  what  plaintiffs  agreed  to  do. 

}'Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
g.  K  248-250;    Dec.  Dig.  i  8a*] 

3.  Tbial  (i  837*)— Vebdict— CoNFOBMrrr  to 

INSTBUCTIONS. 

Where,  in  an  action  for  the  price  of  goods 
in  which  defendant  counterclaimed  for  delay  in 
delivery,  there  was  no  evidence  to  show  that 
plaintiffs  did  not  give  defendant's  orders  their 
best  attention,  as  required  by  tbe  contract,  a 
verdict  for  defendant  on  his  counterclaim  con- 
flicted with  an  instruction  to  find  for  plaintiffs, 
unless  the  evidence  showed  that  defendant  did 
not  give  the  order  bis  best  attention. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  790;    Dec.  Dig.  S  337.*] 

4.  Tbial  (J  141*)  — Jubt  Question  —  Evi- 
dence Not  CoNrLicTiNO. 

Where,  in  an  action  for  the  price  of  goods 
sold  in  which  defendant  counterclaimed  for  de- 
lay  in  delivery,  the  correspondence  between  the 
parties  showed  that  defendant  bad  unequivocal- 
ly canceled  his  order,  and  that  plaintiffs  assent- 
ed thereto,  it  was  error  to  submit  the  question 
of  cancellation  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §  336;    Dec.  Dig.  {  141.*] 

5.  Tbial  (S  141*)— Juby  QuEsnon- Evidercb 
Nor  Conflicting. 

If  but  one  finding  was  possible  under  the 
evidence  on  a  question  of  tact,  the  question 
should  not  have  been  submitted  for  the  jury's 
decision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  141.*] 

6.  Sales  (g  417*)— Action  fob  Breach  of 
CoNTBACT  —  Evidence— SxjFFiciENCT— Loss 
or  Pbofits. 

In  an  action  for  the  price  of  goods  sold. 

In  which  defendant  counterclaimed  for  delay  In 
delivery,  evidence  held  not  to  show  reasonable 
and  certsin  profits  which  would  have  been  made 
by  defendant  had  the  goods  been  promptly  de- 
livered, so  as  to  authorize  an  award  of  dam- 
ages for  loss  of  profits. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  417.*] 

7.  Damages  (8  40*)  —  Elements  —  Pbofits — 
Speculative  PaoFira. 

lioes  of  profits  shoald  not  be  excluded  in 
every  case  as  an  Item  of  damages  for  breach 
of  contract  as  necessarily  uncertain  and  specu- 
lative, but  If  they  are  in  fact  -speculative,  such 
damages  are  not  recoverable. 

[Ed.    Note.— For  other  cases,   see   Damages, 
Cent.  Dig.  {{  72-88;  Dec.  Dig.  S  40.*] 

&  Sales  (|  418*)— Delay  in  Delivery— Dah- 
AOES — Loss  OF  Profits. 

While  acceptance  by  the  buyer  of  delayed 
delivery  of  goods  bought  Is  not  necpRsarily  in- 
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consistent  with  a  claim  for  damages  caused  by 
the    delay,    it    is    inconsistent   with    the   claim 
'  for  damages  for  complete  loss  of  pro6t8  upon  all 
the  goods  delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  41&»] 

9.  Sales  (i  417*)  —  Bbeach  of  Contract  — 
Evidence— SaFFiciENCT— Loss  of  Profits. 

In  an  action  for  the  price  of  goods  sold, 
in  which  defendant  counterclaimed  for  delay  in 
delivery,  evidence  held  to  show  that  the  parties 
did  not  contemplate  loss  of  profits  by  delay  in 
delivery  as  an  element  of  damages  resulting 
from  delay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  g  417.»] 

10.  Sales  ((  176*)  —  Oonteacts  —  Bbkaoh — 
Waiver. 

After  the  cancellation,  at  defendant's  re- 
quest, of  bis  second  order  placed  in  1902,  and 
all  otoer  outstanding  orders,  for  certain  articles, 
to  which  plaintiffs  assented,  plaintifb  sent  de- 
fendant a  statement  for  the  balance  due  between 
them  on  account,  and  defendant  forwarded 
plaintiffs  a  check  as  "balance  1902  account  as 
per  statement,"  and  no  claim  was  then  made 
by  defendant  for  damages  for  delay  in  delivering 
the  1902  or  prior  orders;  defendant's  counter- 
claim for  mi<m  damages  being  set  up  in  a  suit 
for  the  price  of  articles  shipped  under  an  order 
placed  in  1903.  Held,  that  the  cancellation  of 
the  orders  in  1902  terminated  all  obligations  of 
the  parties  under  the  prior  contracts  so  as  to 
waive  any  claim  for  damages  for  delay  in  de- 
livering under  such  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  M76.*] 

Appeal  from  Superior  Court  of  Keoktik ;  W. 
Lb  McNamara,  Judge. 

Plaintiffs  brought  thlB  action  on  account 
for  goods  sold  and  delivered  to  the  extent  of 
$107.  The  account  was  admitted  by  the  de- 
fendants and  a  counterclaim  for  |8,000  was 
set  up  as  alleged  damages  for  breach  of  con- 
tract There  was  a  general  verdict  for  the 
defendants  for  $3,000,  and  judgment  was  en- 
tered thereon.  Plaintiffs  appeoL  Reversed 
and  remanded. 

Hollingsworth  &  Blood,  for  appellants.  F. 
T.  Hughes  and  W.  J.  Roberts,  for  appellees. 

BVANS,  J.  The  negotiations  and  transac- 
tions Involved  in  this  suit  began  in  October, 
1900,  and  ended  In  January,  1903.  The  plain- 
tiffs were  manufatturers  of  rubber  goods. 
The  defendant  B.  E.  Sutlive  was  doing  busi- 
ness under  the  name  of  Sutlive  Bros.,  pur- 
porting to  consist  of  himself  and  two  broth- 
ers. The  brothers  deny  all  interest  in  the 
purported  firm,  and  in  our  discussion  of  the 
case  B.  E.  Sutlive  will  be  referred  to  as  the 
defendant  The  defendant  had  been  engaged 
for  some  time  in  selling  a  certain  device 
known  as  a  pillow  ventilator.  It  was  a  spool- 
shaped  device,  which  was  Inserted  In  the  cov- 
ering of  the  pillow  In  such  a  way  that  the 
feathers  therein  should  be  ventilated  by  the 
passage  of  air  through  the  opening  In  the 
spool.  This 'device  is  referred  to  In  the  cor- 
respondence between  the  parties  as  a  rubber 
fspool.  These  spools  were  manufactured  for 
the  defendant  by  the  plaintiffs,  and  they  con- 


stituted the  first  stage  In  the  completed  de- 
vice. After  the  spool  was  received  from  the 
plaintiffs,  certain  further  labor  was  bestow- 
ed upon  it  by  the  defendant  to  prepare  it  as 
a  completed  device  for  ttie  market,  and  this 
consisted  principally  in  covering  the  opening 
thereof  with  a  web  so  constructed  as  to  per- 
mit the  passage  of  air  and  prevent  the  es- 
cape of  the  pUlow  feathers.  The  parties  had 
been  dealing  together  for  some  years  prior  to 
the  transactions  involved  in  this  case. 

On  October  SO,  1900,  the  defendant  wrote  to 
the  plaintiffs   proposing   to   order   1,000,000 
spools  at  $2.85  per  thousand,  one  half  of 
which  should  be  delivered  in  1901  as  follows: 
January  1,  1901,  75,000,  March  1,  1901,  75,- 
000,  May  1^  1901,  75,000,  July  1,  1901,  75,000, 
September  1,  1001,  75,000,  November  1,  1901, 
75,000,  December  1,  1901,  50,000,  and  the  oth- 
er one  half  to  be  delivered  in  the  same  man- 
ner in  the  year  1902,  subject  to  the  right  of 
countermand  by  the  defendant    On  Novem- 
ber 1st  the  plaintiffs  replied  to  this  letter 
by  "declining  the  proposition.     Their  letter, 
however,  contained  the  following:  "We  will 
accept  your  order  for  500,000  spools  to  be  de- 
livered as  you  specify  during  the  year  1901 
at  a  price  of  $2.85  per  thousand,  but  under  no 
circumstances  could  we  make  a  better  price." 
To  this  letter,  the  defendant,  on  November 
2,  1900,  replied  as  follows:  "Tour  letter  of  the 
1st  at  hand  and  you  may  enter  our  order  for 
.500,000  rubber  spools  at  $2.85  per  thousand 
to  be  delivered  during  the  year  1901.    Please 
send  balance  of  old  order  as  fast  as  yoa 
can."    This  order  was  repeated  on  Novem- 
ber 3d,  and  its  receipt  was  acknowledged  by 
the  plaintiff  under  date  of   November  7th. 
Pursuant  to  this  order  plaintiffs  shipped  to 
the  defendant  during  the  year  1901  a  total 
of  359,275.    The  rate  of  delivery  was  in  sub- 
stantial compliance  with  the  contract  up  to 
the  last  of  August,  1901,  except  that  no  ship- 
ment was  made  In  March,  and  only  15,629 
were  shipped  in  April    Nearly  78,000  were 
shipped  In  January  and  February,  and  more 
than  75,000  were  shipped  every  60  days  dur- 
ing :May  and  June,  July  and  August    Some 
complaints  were  made  by  the  defendant  dur- 
ing the  summer  months  because  of  shortage 
in  receipts,  but  the  defendant  himself  was 
usually  in  arrears  in  payment  for  the  goods 
actually  received  when  such  complaints  were 
made.    On  September  9,  1901,  while  such  ar- 
rears of  >  payment  continued,  the  defendant 
wrote  to  plaintiffs  as  follows:   "We  received 
your  statement,  and  anticipating  draft  may 
follow  In  a  few  days,  would  ask  that  you 
kindly  give  us  chance  to  remit  about  the  loth 
or  20th  Inst    The  few  days  would  enable  us 
to  make  better  connection,  and  thanking  yon 
In  advance  for  the  favor,  we  remain."    Again 
on  October  11,  1901,  he  wrote  as  follows: 
"Replying  to  your  letter  just  to  hand,  we 
will  wait  until  the  20th  of  the  month  again 
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to  remit,  tf  this  will  be  satlsfaetory  to  you. 
If  our  remittances  are  not  coming  fast  enongb, 
It  might  be  well  to  allow  a  little  longer  time 
between  shipments  for  a  month  or  so.  Our 
advertising  season  Is  now  on  and  we  can  use 
the  cash  a  good  deal  faster  than  the  goods. 
We  hope  this  will  be  satisfactory,  and  re- 
ma.lD." 

The  deliveries  for  September,  October,  No- 
vember, and  December  were  113,027  Instead 
of  300,000  as  specified  in  defendant's  original 
proposition.  Xhe  deliveries,  however,  contin- 
ued after  the  close  of  the  year  1901  by  the 
mutual  acquiescence  of  the  parties.  On  Feb- 
ruary 7,  1902,  the  defendant  wrote  to  the 
plaintiffs  as  follows:  "You  knocked  us  out 
when  yon  quoted  the  rubber  spools  at  $2.85. 
We  have  tried  hard  to  build  up  a  trade  on 
this  article  by  advertising  It,  but  such  a  thing 
as  a  'demand'  Is,  in  our  opinion,  an  impos- 
sibility. The  advertising  must  keep  up  or 
the  orders  stop  short  We  didn't  make  a  dol- 
Jar  on  it  last  year.  If  we  advertise  further, 
we  must  get  concessions  from  the  newspapers 
on  the  basis  of  larger  orders  for  advertising, 
and  mast  then  handle  the  metal  spool,  or 
get  the  rubber  article  cbe'aper.  Xou  once 
made  them  for  us  at  $2.70.  We  are  now 
trying  to  get  one  million  for  $2.50  per  thou- 
sand and  would  take  100.000  every  sixty  days. 
If  we  do  not  succeed,  the  stock  on  hand  of 
rubber  and  metal,  together  with  those  com- 
ing to  us  from  order  now  in  your  hands,  will 
do  us  Indefinitely.  You  have  been  accommodat- 
ing to  us,  for  which  we  tbauk  you."  The 
deliveries  by  plaintiffs  from  January  1,  to 
May  1,  1902,  aggregated  nearly  75,000.  Dur- 
ing this  period,  some  correspondence  passed 
between  the  parties  looking  to  a  new  order. 
The  material  part  of  this  correspondence  was 
that  the  defendant  proposed  a  lower  price, 
which  proposition  was  declined  by  the  plain- 
tiCFs.  On  May  1,  1902,  the  defendant  wrote 
to  the  plaintiffs  as  follows:  "We  Inclose 
check  for  $99.75,  as  per  invoice  March  lOtb. 
Your  price  of  $2.85  on  a  new  lot  of  these 
goods  is  a  little  higher  than  we  would  have 
to  pay,  but  It  Is  an  accommodation  to  us  to 
get  the  spools  at  the  same  rate  of  delivery  as 
last  order,  and  yon  may  enter  our  order  for 
another  five  hundred  thousand  at  $2.85  per 
thousand,  price  and  other  condition  being  the 
same  as  on  the  former  five  hundred  thou- 
sand. We  have  about  125,000  yet  on  hands, 
but  you  can  ship  right  along  just  the  same 
until  order  is  completed.  We  shall  expect  the 
new  lot  to  be  like  those  yon  have  shipped  the 
last  two  or  three  times,  and  this  condition  is 
Included  In  our  order."  To  this  letter  no  re- 
sponse was  made  by  plaintiffs  until  a  second 
letter  calling  attention  thereto  was  wrltt^p 
by  the  defendant  to  the  plaintiffs  on  May 
12th.  Thereupon,  on  May  13,  1902,  plaintiffs 
replied  as  follows:  "Sutllve  Bros.,  Keokuk, 
Iowa.  Gentlemen:  We  duly  received  your 
favor  of  the  12th  Inst,  and  now  beg  to  ac- 
knowledge receipt  of  your  valued  order  and 
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remittance  of  $90.75  under  the  date  of  the 
1st  We  appreciate  your  kind  favors  and 
your  order  shall  have  our  best  attention. 
Our  failure  to  ncknowledge  your  favor  was 
simply  an  oversight,  which,  you  know,  will  oc- 
cur occasionally  In  the  rush  of  business. 
Again  thanking  you,  we  remain,  with  best 
wishes.  Yours  very  truly,  Morgan  &  Wright" 

.\fter  May  1,  1902,  152,000  were  delivered 
by  plaintiffs.  On  November  1st  a  strike  of 
laborers  went  into  effect,  and  the  plaintiffs' 
factory  was  closed  and  picketed,  and  so  con- 
tinued to  the  end  of  the  year.  On  December 
19,  1902,  the  defendant  wrote  the  plaintiffs 
as  follows:  "Dear  Sirs:  We  inclose  check 
for  $85.45  in  payment  of  the  Items  enumerat- 
ed In  inclosed  statement  In  a  recent  letter 
you  advise  us  your  draft  for  this  amount 
was  returned  to  you,  but  If  so  it  was  re- 
turned by  the  'candy  side'  of  our  business — 
we  did  not  see  your  draft  We  did  not  ex- 
pect to  be  drawn  on,  either,  in  view  of  the 
fact  that  your  failure  to  ship  us  goods  has 
cut  off  our  source  of  revenue.  This  branch 
of  our  business  Is  obliged  to  pay  all  Its  own 
bills,  and  tbe  strike  has  cost  us  In  delays, 
several  hundreds  of  dollars.  As  we  are 
afraid  we  cannot  use  the  500,000  spools  or- 
dered about  May  1st,  last,  you  may  cancel 
our  order,  and  If  we  'recuperate'  we  may 
place  another  order  with  you.  If  you  could 
manage  to  ship  our  molds  at  once  to  the  B. 
F.  Goodrich  Company,  Akron,  Ohio,  you 
would  oblige  us.  They  have  made  us  a  price 
on  30,000  spools.  If  you  could  make  the  30,- 
000  spools  at  once,  you  could  enter  our  order 
for  this  number  at  $2.85  per  thousand,  but 
please  cancel  our  order  for  500,000.  Yours 
very  truly,  Sutllve  Bros."  This  cancellation 
of  the  order  was  assented  to  by  plaintiffs 
under  date  of  December  23d.  The  defend- 
ant bases  his  claim  of  breach  of  contract 
and  damages  therefor  upon  the  delays  in  de- 
livery. He  claims  that  the  plaintiffs  were 
in  arrears  In  delivery  to  the  amount  of  140,- 
000  for  the  year  1901,  and  to  the  amount  of 
150,000  for  the  year  1002  up  to  the  date  of 
the  cancellation  of  the  order.  His  <;lalm,  In 
brief,  is  that  if  be  bad  received  the  full 
amount  of  his  order  on  tbe  specified  dates, 
he  could  have  sold  the  same  at  a  profit  of 
$10  per  thousand,  and  this  is  the  alleged 
basis  and  measure  of  bis  damages.  On  this 
basis  he  eounterclalmed  for  $8,000  damages, 
and  recovered  a  verdict  for  $3,000.  The  fore- 
going statement  will  suffice  for  the  moment 
to  enable  us  to  consider  some  of  the  instruc- 
tions which  are  complained  of  by  appellant 

1.  There  Is  considerable  argument  on  the 
question  whether  the  correspondence  set 
forth  constituted  contracts  between  the  por- 
tles.  The  trial  court  Instructed  the  Jury  that 
the  correspondence  had,  in  the  fall  of  1900, 
amounted  to  a  contract  for  the  manufacture 
and  delivery  of  500,000  spools  on  the  dates 
specified  in  the  defendant's  original  proposi- 
tion.    We  think  this  holding  was  correct 
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Appellant  complains  because  the  court  ignor- 
ed a  certain  letter  of  November  7th  from  the 
plaintiffs  to  the  defendant,  -wherein  they  ac- 
knowledged the  receipt  of  his  order,  and 
stated  therein  that  the  same  "Is  having  our 
best  attention."  This  letter  does  not  pur- 
port to  qualify  the  contract  In  any  way.  In 
this  case  the  plaintlfTs  themselves  bad  made 
the  offer  In  their  letter  of  November  1st,  and 
the  defendant's  letter  of  November  2d  was 
an  unqualified  acceptance,  and  this  was  suf- 
ficient to  complete  the  contract 

As  to  the  second  contract,  the  court  In- 
structed the  Jury  by  Instruction  No.  5  as 
follows:  "If  from  the  evidence  under  the 
Instructions  Of  the  court  the  Jury  finds  that 
all  the  plaintiffs,  Morgan  &  Wright,  agreed 
to  do  in  connection  with  the  alleged  so-called 
second  contract  which  it  is  claimed  was 
made  by  the  correspondence  between  the 
plaintiffs  and  defendant  from  January  24, 
1902,  to  May  1,  1902,  inclusive,  was  to  give 
the  orders  of  Sntllve  Bros,  under  same  their 
best  attention,  then  it  is  incumbent  upon 
the  defendant,  Sutllve  Bros.,  to  show  by  a 
preponderance  of  the  evidence  that  the  plain- 
tiffs did  not  give  the  said  order  their  best 
attention;  and,  unless  you  so  find,  your  ver- 
dict must  be  for  the  plaintiffs  as  to  this  por- 
tion of  the  said  counterclaim."  The  court 
was  not  Justified  in  permitting  the  Jury  to 
determine  what  it  was  that  "Morgan  & 
Wright  agreed  to  do  in  connection  with  the 
alleged  so-called  second  contract."  The 
whole  contract  was  contained  in  the  corre- 
spondence above  set  forth,  and  the  trial 
court  should  have  instructed  the  Jury  as  to 
the  effect  of  It.  In  this  second  contract  the 
undertaking  of  the  plaintiffs  was  to  give  the 
order  of  the  defendant  "their  best  attention." 
There  was  no  room  for  any  other  finding, 
either  by  court  or  Jury.  If  the  Jury  had  fol- 
lowed this  instruction,  it  must  have  eliminat- 
ed defendant's  claim  for  damages  under  the 
second  contract,  because  there  was  no  evi- 
dence to  show  that  the  plaintiffs  had  not 
complied  with  their  undertaking  In  that  re- 
spect. The  verdict  rendered  was  therefore 
in  clear  conflict  with  this  Instruction.  There 
Is  some  question  of  dispute  as  to  the  dates 
of  delivery  involved  in  the  second  contract. 
The  correspondence  provided  generally  that 
other  conditions  should  be  the  same  as  the 
former  order.  This  provision,  however,  could 
not  literally  be  carried  out  The  former  or- 
der provided  for  deliveries  on  January  1st 
March  1st,  and  May  1st  and  these  dates  had 
already  gone  by  before  the  order  was  accept- 
ed by  the  plaintiffs.  It  might  be  construed 
to  apply  to  the  subsequent  dates  of  the  for- 
mer order  such  as  July  1st  September  Ist, 
November  1st,  etc.  A  delivery  of  150,000 
would  answer  the  call  for  July  Ist  and  Sep- 
tember 1st  The  subsequent  correspondence, 
however,  between  the  parties  contemplated 
that  deliveries  under  the  new  order  should 


not  commence  until  after  the  deliveries  an* 
der  the  1901  contract  should  be  completed. 
The  defendant  treated  the  deliveries  made- 
in  1902  as  having  been  made  under  the  1901 
contract  After  the  letter  of  February  7, 
1902,  and  before  the  strike,  the  defendant 
did  not  at  any  time  complain  of  delay  In 
shipment  nor  was  he  at  any  time  free  front 
arrears  in  payment.  But  he  did,  however, 
write  letters  requesting  shipment  under  the 
following  dates:  August  1,  September  11, 
September  25,  and  October  22,  1802,  and  sub- 
stantial shipments  were  made  In  each  case 
in  response  to  such  request. 

2.  The  court  gave  the  Jury  the  follovrtng 
Instruction  No.  4:    "If  from  the  evidence  un- 
der the  instructions  of  the  court  the  Jury  fln<3» 
that  the  defendant  Sutllve  Bros.,  on  or  about 
,  December  19,  1902,  requested  the  plaintiffs, 
;  Morgan  &  Wright,  to  cancel  the  said  so-call- 
ed second  contract  and  If  you  find  that  tbe 
plaintiffs  acquiesced  In  said  request  and  can- 
celed  said  contract,  then.  If  yon  so  find,' 
plaintiffs,  Morgan  &  Wright  were  under  no 
obligations  to  furnish  further  spools  under 
said  contract  and  plaintiffs  cannot  recover 
for  any  failure  to  deliver  spools  after  the 
cancellation  of  said  contract."     There  waa- 
manifest  error  In  the  giving  of  this  instruc- 
tion.   The  request  of  defendant  for  a  cancel- 
lation of  the  contract  was  contained  in  his- 
letter  of  December  19,  1902,  and  the  plain- 
tiffs' assent  thereto  was  contained  In  their 
letter  of  December  23d.     Both  letters  were 
clear  and  unequivocal  In  this  respect,  and 
had  the  undoubted  effect  to  cancel  the  order, 
and  tbe  Jury  should  have  been  so  instructed. 
The  defendant's   counterclaim   claimed   for 
an   alleged  failure  of  delivery   of  492,000 
,  spools,  and  this  was  the  claim  submitted  to 
'  the  Jury  In  the  statement  of  Issues  by  the 
court    The  theory  of  the  defendant  at  this 
point  was  that  all  the  deliveries  that  had 
been  made  after  May  1st  were  first  applied 
upon  the  former  contract,  leaving  8,000  to  be 
applied  upon  the  second  contract    Not  only 
had  the  plaintiffs  delivered  over  152,000  after 
May  Ist,  but  they  had  delivered  also  nearly 
75,000  between  January  1,  1902  and  May  1, 
1902,  before  the  second  contract  was  entered 
into.    In  his  theory  of  tbe  case  the  defend- 
J  ant  quite  Ignored  the  delivery  of  the  75,000 
:  after  January  1st  and  before  May  Ist,  be- 
cause bis  damages  were  alleged  to  have  ac- 
crued by  the  delay  previous  to  such  delivery. 
Under  Uiis  method  of  computation  urged  by 
the  defendant  the  plaintiffs  were  In  default 
In  delivery  to  the  amount  of  492,000.    This 
theory  on  the  part  of  the  defendant  took  no 
account  of  the  cancellation  of  the  order.    It 
is  true  that  defendant's  counsel  do  not  In 
this  court  claim  on  that  theory.    Their  argu- 
ment here  is  based  upon  the  theory  that 
there  was  shortage  of  140,000  under  the  first 
contract  and  of  150,000  under  the  second. 
,  Clearly  the  Jury  should  have  been  instructod 
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that  tbe  second  contract  was  canceled  In  De- 
conber,  1900^  by  the  correspondence  refers 
ted  to. 

3.  On  the  qneetlon  of  the  measure  of  dam- 
ages the  trial  conrt  Instructed  the  Jury  that 
the  defendant  could  not  recover  for  loss  of 
profits   unless  they  should  And  that  "such 
loss   of   profits  was  fairly  contemplated  by 
both  parties  as  a  probable  result  or  conse- 
quence of  the  failure  of  the  plaintiffs  to  de- 
liver said  spools  at  the  time  and  in  the  quan- 
tities named  in  said  contract,  and  that  such 
contract  was  entered  Into  In  contemplation 
of    such   consequences   following   a    breach 
thereof."     The  Implication  of  this  instruc- 
tion was  that.  If  tbe  affifmatlve  of  tbe  fore- 
going   proposltldn    was   proved,   then    such 
loss  of  profits  was  the  measure  of  damages. 
Except  such  imi^lcatlon,  no  other  rule  of 
mensure  of  damages  was  stated.    The  Jury 
was  told  to  "take  Into  consideration  all  the 
evidence  relating  to  the  price  at  which  the 
Koods  were  to  be  fumlsbed  and  the  prices 
at  -which  the  same  were  to  be  resold,  and 
what  It  would  cost  to  handle  and  sell  such 
8iK>ola  as  disclosed  by  the  evidence,"  and  also 
that   "any  profits  which  you  may  allow  as 
damages  must  be  shown  by  the  evidence  to 
be   reasonable  and  certain.     Uncertain  and 
speculative  profits  which  might  possibly  have 
been  made  from  the  sale  of  feather  ventila- 
tors manufactured  from  spools,  if  any,  which 
you  may  find  from  the  evidence  should  have 
been,  but  were  not,  delivered  by  tbe  plaintiffs 
to  the  defendant,  cannot  be  considered  by 
yon  as   damages."     The  only  testimony  on 
the  question  of  loss  of  profits  was  that  of 
the  defendant  himself.    After  testifying  that 
he  had  sold  in  the  year  1901  about  320,000, 
the  following  testimony  was  received  over 
abundant  objection  to  each  question  and  an- 
swer:    "Q.  43.  State    if   you    had    received 
500,000  during  the  aforesaid  year  from  Jan- 
uary, 1901,  to  January,  1902,  In  lots  of  75,- 
000  every  60  days,  you  could  have  sold  that 
many  In  your  territory.    A.  I  certainly  could 
have  sold  the  goods  If  I  bad  gotten  them. 
Q.  44.  State  how  many  you  could  have  sold 
during  that  year  had  you  received  them  In 
lots  of  75,000  the  1st  day  of  January,  1901, 
and  75,000  on  the  first  day  of  every  other 
alternate  second  month  thereafter  in  1901. 
A.  I  could  have  sold  at  least  600,000  ven- 
tilators during  the  year  1901.    Q.  State  if 
yon  had  received  180,000  more,  could  yon 
have  sold  them  also?    A.  Yes;    I  could.    Q. 
State  what  your  profits  would  have  been  on 
the  180,000  that  you  did  not  receive  or  sdl, 
if  you  had  received  them  and  sold  them.    A. 
Tbe  profit  wonld  have  been  |16  per  thousand 
on  180,000  that  I  did  not  receive.    Q.  If  you 
had  received  during  the  period  from  May  1, 
1902,  to  December  31,  1902,  300,000  spools, 
state  whether  or  not  you  could  have  sold  all 
of  them.    A.  I  could  have  sold  all  of  them. 
Q.  Ton  say  that  yon  recelTOd  152,398  spools 
in  that  year.   If  yon  had  itecelved  148,000 
more  daring  that  period,  state  whether  or 


not  you  could  have  sold  them.  A.  I  certain- 
ly could  have  sold  them.  Q.  State  what  your 
profits  would  have  been  on  the  180.000  which 
you  ray  you  could  have  sold,  had  you  re- 
ceived them  and  sold  them.  A.  My  profit 
on  the  148.000  more.  If  I  had  received  them, 
wonld  have  been' $16  per  thousand.  Q.  Stat© 
whether  or  not,  If  you  had  received  them  In 
those  quantities  and  at  those  times  you  could 
have  sold  the  148,000.  A.  I  could  have  sold 
them." 

We  will  not  deal  now  with  the  technical 
accuracy  of  the  instructions  at  this  point. 
It  Is  sufficient  for  our  present  eonsideratlon 
that,  if  these  Instructions  had  been  follow- 
ed, the  defendant  could  not  have  recovered. 
And  if  but  one  finding  was  possible  at  this 
point,  then  the  court  should  have  made  It, 
and  should  not  have  submitted  it  to  the  Ju- 
ry as  an  open  question  at  all.  The  price  to 
be  paid  the  plaintiffs  was  12.85  per  thou- 
sand. The  claim  of  the  defendant  is  that, 
after  incurring  certain  additional  expense 
thereto,  he  could  have  sold  them  all  at  a 
profit  of  |16  per  thousand.  This  is  an  al- 
'leged  profit  at  something  over  500  per  cent, 
above  the  price  to  be  paid  the  plaintiff.  Can 
it  be  said  upon  this  record  that  such  profit 
was  "reasonable"  and  "certain,"  and  "with- 
in the  contemplation  «f  the  parties?"  Such 
alleged  profit  was  not  to  be  made  upon  a  re- 
sale of  the  goods  as  received  from  the  plain- 
tiffs, but  upon  the  goods  as  they  would  be 
after  further  labor  and  expense  had  been 
Incurred  thereon.  Granted  that  ordinarily 
the  question  of  what  would  be  reasonable 
and  certain  as  profits  is  a  question  of  fact, 
yet  there  mast  be  purported  evidence  upon 
which  to  base  a  finding.  We  think  such  pur- 
ported evidence  Is  wanting  in  this  record. 
The  evidence  of  the  defendant  upon  that 
question  Is  clearly  "uncertain  and  sx)ecula- 
tlve,"  nor  do  we  see  how  it  can  be  said, 
upon  mere  Implication  or  Inference,  that  such 
an  extravagant  profit  could  have  been  with- 
in the  contemplation  of  plaintiffs  when  they 
entered  into  the  contract,  much  less  that 
they  could  have  deemed  themselves  as  lia- 
ble for  damages  to  such  an  amount  for  mere 
delay  in  delivery.  On  the  contrary,  we  think 
that  the  whole  tendency  of  the  evidence 
which  consists  of  the  correspondence  of  the 
parties  Is  to  show  that  damages  of  such  a 
nature  were  never  contemplated  by  either 
party.  The  proof  or  the  damage  for  alleged 
loss  of  profits  rests  wholly  upon  the  opinion 
of  the  defendant  above  quoted.  This  opin- 
ion 1b  supported  by  no  data  whatever.  The 
only  pretense  of  data  offered  as  a  basis  for 
sach  opinion  Is  the  statement  of  the  witness 
that  he  actually  sold  about  820,000  in  tbe 
year  1901,  and  the  further  statement  that  In 
January,  1901,  he  was  then  selling  an  aver- 
age of  "30,000  or  40,000  per  month."  He  ac- 
tually received  from  the  plaintitrs  an  aver- 
age of  30,000  for  the  whole  year.  In  Sep- 
tember and  October  he  had  sufficimt  on  hand 
that  he  asked  for  more  time  between  ship- 
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m«nt8  In  order  to  enable  bim  to  pay.    On 

February  7,  1902,  he  wrote  that  he  had 
enough  on  hand  to  last  him  "indefinitely.'' 
On  May  1,  1902,  he  wrote  that  be  had  125,- 
000  on  hand.  Between  January  1  and  May 
1,  1902,  he  had  received  a  little  less  than 
75,000.  He  must  have  had"  on  hand,  there- 
fore, at  the  close  of  the  year  1001,  not  less 
than  S0,000,  taking  no  account  of  any  sales 
made  between  January,  1902,  and  May,  1902. 
If  he  made  any  sales  within  that  i>erlod,  the 
amount  of  snch  sales  represented  an  excess 
of  over  50,000  on  hand  at  the  close  of  the 
year  1901.  But  If  he  made  no  sales.  It  only 
emphasizes  the  uncertainty  of  his  trade  when 
be  had  goods  on  hand.  The  effect  of  defend- 
ant's own  testimony  is  that  bis  opinion  as 
to  the  amount  of  lost  profits  is  wholly  un- 
supported by  any  proper  data. 

The  rule  as  to  loss  of  profits  Is  that  they 
are  not  to  be  rejected  as  being  necessarily 
uncertain  and  speculative,  but,  when  they  are 
In  fact  uncertain  and  ^)eculatire  in  a  given 
case,  they  cannot  be  considered  because  In- 
capable of  adequate  proof.  This  question  is 
quite  fully  discussed  In  Hichborn  v.  Bradley,- 
117  Iowa,  130,  90  N.  W.  592.  See,  also,  Howe 
V.  Boyson,  44  Iowa,  159,  24  Am.  Bep.  73o; 
Winnie  v.  Kelley,  34  Iowa,  339;  Bank  v. 
Tburman,  69  Iowa,  693,  25  N.  W.  909;  Man- 
ufacturing Ca  V.  Creamery,  120  Iowa,  584, 
95  N.  W.  188 ;  Wakeman  v.  Wheeler,  101  N. 
Y.  205,  4  N.  E  204,  54  Am.  Bep.  670 ;  Central 
Coal  Co.  V.  Hartman,  111  Fed.  96,  49  C.  C. 
A.  244;  U.  S.  v.  Behan,  110  U.  S.  338,  4 
Sup.  Ct  81.  28  I*  Ed,  168.  We  are  clearly 
of  the  opinion  tliat  the  alleged  profits  claim- 
ed in  this  case  were  not  shown  by  any  proper 
proof.  The  opinion  of  the  defendant  was  the 
merest  guess,  without  any  data  to  support 
it.  The  profits  claimed  by  him,  both  by  his 
pleading  and  by  his  evidence,  are  so  enor- 
mous and  exaggerated  as  to  be  clearly  specu- 
lative and  beyond  the  ordinary  contempla- 
tion of  any  contracting  party.  Indeed,  it  is 
plainly  manifest  from  the  defendant's  corre- 
spondence that  he  himself  never  contemplat- 
ed such  alleged  loss  of  profits  as  basis  for 
a  claim  of  damages.  His  claim  Is  now  based 
upon  mere  delay  in  delivery.  If  there  had 
been  failure  on  the  part  of  plaintiffs  to  de- 
liver at  all,  at  any  time,  the  defendant's  dam- 
age could  be  no  greater  than  be  now  claims 
for  the  delay  alone.  His  theory  Is  that  he 
became  entitled  to  such  damages  immediately 
when  the  delay  occurred,  and  that  the  breach 
was  not  healed  by  a  subsequent  delivery.  If, 
however,  he  bad  claimed  such  damages  at 
such  time,  the  payment  thereof  by  the  plain- 
tiffs would  have  excused  them  from  any  fur- 
ther performance  of  the  contract  The  de- 
fendant could  not,  as  a  matter  of  right,  claim 
these  damages  for  delay  and  clalmi  later  per- 
formance also.  Without  making  any  claim 
for  such  damages  at  any  time  the  defendant 
requested  and  received  a  continuance  of  the 
deliveries  after  the  expiration  of  the  year 
1901.    While  an  acceptance  of  delayed  per 


formance  is  not  necessarily  Inoonsistent  with 
a  claim  for  damages  caused  by  the  delay,  IC 
is  inconsistent  with  a  dalm  of  damages  for 
complete  loss  of  profits.  The  plaintiffs  could 
not  be  required  to  pay  bim  bis  full  estimated, 
profits  as  damages,  and  then  be  required  to 
make  the  delivery  of  the  goods  at  a  later 
date,  in  order  tha^  additional  profits  mlgbt 
be  made  therefrom.  We  are  referring  novr 
only  to  the  first  contract,  wherein  the  under- 
taking of  plaintiffs  was  more  absolute  than 
in  the  second.  We  think  it  must  be  said  tbat 
it  appears  conclusiyely  from  the  correspond- 
ence that  the  measure  of  damages  now  claim- 
ed was  not  within  the  contemplation  of  ei- 
ther party;  and,  further,  that  If  it  was,  it 
was  clearly  waived  by  the  defendant  by  bis 
subsequent  conduct. 

After  the  cancellation  of  the  second  con- 
tract in  December,  1902,  the  plaintiffs   on 
January  19,  li)03,  sent  the  defendant  a  state- 
m-jut   for   a   purported   "balance"   due   the 
plaintiffs  amounting  to  $92.66.    The  defend- 
ant responding,  under  date  of  January  2Utb, 
wrote:    "We  inclose  check  for  $92.66  to  bal- 
ance 1902  account  as  per  statement"     On 
January  29*  1903,  he  wrote  again:  "We  wrote 
you  on  the  26th  inclosing  check  for  $92.66  to 
balance  1902  account"     This  was  the  final 
adjustment  of  all  the  business  between  the 
parties  under  the  contracts  of  1901  and  1902, 
and  no  suggestion  had  yet  ever  been  made 
by  the  defendant  of  any  offset  for  damages. 
In  January,  1903,  the  defendant  placed  a 
new  order  with  the  plaintiff  for  25,000,  which 
the  plaintiffs  shipped  promptly.     This  order 
was  never  paid  for,  and  is  the  order  upon 
which  suit  was  brought  and  against  which 
the  counterclaim  has  been  set  up.    It  should 
be  noted  that  this  correspondence  of  Janu- 
ary, 1903,  was  preceded  by  a  mutual  agree- 
ment between  the  parties  in  December,  1902, 
canceling  the  outstanding  orders  of  the  de- 
fendant   This  agreement  was  made  in  pur- 
suance of  the  request  of  the  defendant.    The 
defendant  may  have  been  entitled  as  a  mat- 
ter of  law  to  make  such  cancellation  with- 
out the  consent  of  the  plaintiffs.    He  did  not 
dalm  such  right    He  did  request  their  con- 
sent to  such  cancellation  and  obtained  it 
The  effect  of  this  agreement  was  necessarily 
a  termination  of  all  further  obligations  of 
the  parties  to  each  other  under  the  previous 
contracts.    Taking  the  record  before  us,  the 
conclusion  is  unavoidable  that  the  verdict 
rendered  was  a  grave  miscarriage  of  justice. 
Plaintiffs'    motion    to   set    the   same    aside 
should  have  been  sustained.     The  foregoing 
discussion  discloses  our  view,  also,  that  upon 
the  record  as  made  a  verdict  ought  to  have 
been  directed  for  the  plaintiffs.     Upon  this 
appeal,  however,  we  can  do  no  more  than  to 
order  a  new  trial. 

4.  The  appellee  moves  to  affirm  the  judg- 
ment in  this  case  because  of  the  failure  of 
appellant  to  conform  to  the  rules  of  this 
court  in  the  preparation  of  abstract  and  ar- 
gument    It  must  be  said  that  appellaat's 
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a1>8tract  and  argament  are  fairly  subject  to 
criticism.  We  do  not  think,  however,  that 
an  affirmance  would  be  justified  on  that  ac- 
count. We  think  a  sufficient  penalty  can  be 
Imposed  by  proper  order  for  the  taxation  of 
costs.  It  will  be  the  order  of  the  court  that 
appellants  recover  only  one-half  their  taxa- 
ble costs  for  printing  In  this  court. 

The  judgment  of  the  court  below  will  be 
reversed,  and  the  case  remanded. 

Reversed  and  remanded. 


bAuJY  v.  KENNEDY. 
(Supreme  Court  of  Iowa.    May  11, 1910.) 

1.  Husband  and  Wifb  (|  333*)  —  Bnticino 

AND    AUKNATINO — B0BDEN    OF  PBOOF. 

Where  plaintiff,  in  an  action  for  the  aliena- 
tion of  his  wife's  affections,  alleged  that  defend- 
ant did  by  protestations  of  love,  etc.,  alienate 
the  wife's  affection  and  induce  ber  to  refuse 
to  live  with  plaintiff,  etc.,  which  allegations 
were  denied  in  the  answer,  plaintiff  bad  tbe  bur- 
den of  showing  that  defendant's  conduct  re- 
sulted in  such  alienation,  and  that  it  was  in  it- 
self wrongful,  or,  if  not  so,  was  done  with  in- 
tent to  alienate  the  wife's  affections. 

fEd.  Note. — For  other  cases,  see  HuslMnd  and 
Wife,  Cent.  Dig.  S  1124;  Dec.  Dig.  i  333.*] 

2.  Husband  and  Wife  (§  326*)  —  Enticino 

AND   ALIENATINO — ACTIONS. 

Previous  unhappy  relations  between  hus- 
band and  wife  are  not  a  bar  to  tbe  husband's  ac- 
tion for  alienating  the  wife's  affections. 

[Kd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  i  326.*] 

3.  HtrSBAND    AND    WiFE    ({    333*)  —  ENTICINa 

AND  Alienating  —  Sufviciknot  of  Evi- 
dence. 

In  a  husband's  action  for  alienation  of  his 

wife's   affections,   evidence   held  insufficient   to 

warrant  a  verdict  for  plaintiff. 
[Kd.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  |  1124;   Dec.  Dig.  {  333.*J 

Appeal  from  District  Court,  Cedar  County; 
W.  N.  Trelchler,  Judge. 

This  Is  an  action  for  damages  for  alleged 
alienation  of  affections  of  the  plaintiff's  wife. 
There  was  a  directed  verdict  for  tbe  defend- 
ant, and  the  plaintiff  appeals.    Affirmed. 

Geo.  C.  Hoover,  Ranck  &  Bradley,  and  Till- 
man Todd,  for  appellant  Baker,  Ball  tc  Ball, 
J.  H.  Preston,  J.  T.  Mofflt,  and  Charles  E. 
Mather,  for  appellee. 

EVANS,  3.  George  C.  Sanger  was  tbe 
original  defendant.  Shortly  after  the  com- 
mencement of  the  suit,  he  died,  and  his  ad- 
ministratrix "was  dnly  substituted.  In  the 
discussion  of  tbe  case  it  will  be  more  con- 
venient for  ns  to  refer  to  Sanger,  whose  acts 
are  called  In  qnestlon,  as  the  "defendant," 
rather  than  bis  administratrix.  Tbe  plaintiff 
alleged  In  his  petition  that  about  nine  years 
previous  the  defendant  "did  by  protestations 
of  love  and  affection,  undne  influence,  and 
other  means,  alienate  the  affection  of  the 
wife  of  tbe  plaintiff."  He  also  alleged  that 
the  defendant  Indnced  the  wife  to  refuse  to 


return  to  plaintiff  or  to  live  with  him,  and 
that  the  defendant  lived  and  cohabited  with 
ber  as  his  wife,  and  so  continued  down  to 
the  time  of  tbe  filing  of  the  petition.  These 
allegations  were  all  denied  in  the  answer. 
The  petition  was  filed  In  April,  1907.  The  de- 
fendant died  in  June,  1907,  and  before  the 
cause  was  reached  for  trial. 

Under  the  Issues  as  made,  the  burden  was 
upon  the  plaintiff  to  show:  (1)  That  the  con- 
duct of  the  defendant  did  result  in  alienating 
from  plaintiff  the  affections  of  bis  wife;  and 
(2)  that  such  conduct  of  the  defendant  was 
In  Itself  wrongful,  or,  If  not  wrongful  In  it- 
self, that  It  was  done  with  Intent  to  alienate 
the  affections  of  plaintiff's  wife. 

In  advance  of  trial  some  depositions  were 
taken  on  behalf  of  the  defendant  These  were 
all  Introduced  in  evidence  by  plaintiff  in  bis 
main  case.  The  motion  to  direct  the  verdict 
was  made  at  the  close  of  the  plaintiff's  evi- 
dence. Tbe  story  as  disclosed  by  the  evi- 
dence Is  a  brief  one.  The  plaintiff  was  a 
stepson  of  the  defendant;  bis  mother  having 
married  the  defendant  during  the  plaintiff's 
childhood.  Out  of  this  marriage  a  son  and 
a  daughter  were  bom.  Tbe  substituted  de- 
fendant's administratrix  Is  such  daughter. 
Shortly  prior  to  1900,  the  defendant's  wife, 
plalntlfTs  mother,  died.  Tbe  defendant  and 
his  wife  were  at  that  time  living  In  South 
Dakota,  whither  the  defendant  had  moved 
from  Cedar  county  some  time  prior.  After 
tbe  death  of  his  wife,  the  defendant  moved 
back  to  Cedar  county  where  he  owned  a 
farm.  On  one  comer  of  this  farm  was  a 
small  dwelling  occupied  by  the  plaintiff  and 
his  wife.  The  defendant  boarded  with  them 
for  a  short  period.  In  the  fall  of  1900,  the 
defendant  moved  Into  tbe  main  dwelling 
bouse  upon  the  farm  and  employed  the  plain- 
tiff and  his  wife  to  work  for  him  there.  The 
plalntlfTs  work  lasted  through  com  husking. 
Thereafter  the  plaintiff  went  away.  He  tes- 
tified that  he  left  because  the  defendant 
would  not  employ  him  any  longer,  and  that 
his  wife  would  not  leave  because  she  had 
promised  to  work  for  the  defendant  until  the 
1st  of  March.  In  1901  the  plaintiff  retumed 
to  the  employment  of  the  defendant  and 
worked  for  him  for  some  months  and  until 
February  or  March,  1902,  at  which  time  the 
defendant  held  a  public  sale  upon  bis  farm 
disposing  of  his  personal  property,  as  we 
understand  the  record.  The  plaintiff  testified 
that  during  this  period  his  wife  refused  to 
occupy  the  same  room  with  him.  After  tbe 
public  sale,  the  defendant  left  the  farm,  and 
the  plaintiff  and  bis  wife  went  their  way. 
The  defendant  went  to  tbe  .home  of  bis  mar- 
ried daughter  at  West  Branch.  The  plain- 
tiff's wife  went  to  the  home  of  her  mother 
and  did  not  live  with  the  plaintiff  after  they 
left  the  defendant's  farm.  Tbe  evidence  dis- 
closes no  further  association  between  the 
defendant  and  plalntlfTs  wife  until  1903.    In 
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tOOS  the  defendant  purchased  a  dwelling  in 
the  town  of  West  Branch  and  occupied  the 
same  as  his  home.  For  a  time  a  niece  of  his 
married  daughter  lived  with  him.  Later  he 
employed  his  daughter-in-law,  plaintiff's  wife, 
and  she  continued  as  his  housekeeper  down 
to  the  time  of  bis  death,  a  period  of  about 
four  years.  EKirlng  this  period  the  defendant 
tlBited  his  son  in  South  Dakota,  where  he 
bad  formerly  lived.  Later  the  son  removed 
to  Idaho,  and  the  defendant  visited  him  there. 
rChe  daughter-in-law  accompanied  him  on 
each  of  these  visits;  the  West  Branch  home 
being  locked  up  in  the  meantime.  The  son 
80  visited  is  a  lialf-brother  of  the  plaintiff. 
Vhe  plaintiff  Introduced  In  evidence  deposi- 
tions of  such  son  and  his  wife  and  others 
■who  had  opportunity  to  observe  the  demean- 
or of  the  defendant  an.d  his  daughter-in-law, 
and  all  this  testimony  was  distinctly  adverse 
to  the  plaintiff's  contentions.  The  defendant 
was  an  old  man,  partly  paralyzed  as  to  one 
hand,  and  74  years  of  age  at  the  time  of  his 
death.  The  testimony  Introduced  by  the 
plaintiff  wholly  falls  to  show  any  criminal- 
ity in  the  relations  between  the  defendant 
and  plaintifTs  wife,  or  any  circumstances 
from  which  an  inference  of  criminality  could 
fairly  be  drawn  by  the  Jury.  On  the  contra- 
ry, such  testimony  makes  a  strong  affirmative 
showing  adverse  to  the  dalms  of  the  plaintiff 
In  this  respect 

The  question  for  our  consideration  is  re- 
duced, therefore,  to  the  Inquiry  whether  there 
was  sufficient  evidence  from  which  a  jury 
(Suld  properly  find  that  the  conduct  of  the 
defendant  was  wrongful  in  the  sense  that  it 
did  result  In  separating  the  plaintiff  from 
his  wife,  and  that  such  was  the  object  ma- 
liciously intended  by  the  defendant.  The  fol- 
lowing excerpt  from  the  testimony  of  the 
plaintiff  as  a  witness  discloses  the  previous 
relations  of  plaintiff  and  his  wife:  "After 
ve  were  married  we  first  lived  in  the  house 
that  belonged  to  Tom  Tucker;  lived  there 
About  six  months;  then  went  to  Fred  Lehr- 
tnan's  house,  about  a  mile  and  three-quarters 
from  the  other  house;  lived  there  three 
months  probably ;  then  went  to  the  house  at 
the  southeast  corner  of  George  Sanger's 
place;  lived  there  about  six  months;  and 
then  moved  over  to  what  was  called  the  Tom 
James  place ;  lived  there  probably  six  months. 
When  my  wife  and  I  separated  the  first 
Qme,  we  were  living  In  the  little  house  on 
file  southeast  corner  of  George  Sanger's 
place.  We  next  went  to  the  Hartupee  place, 
dpwn  by  West  Liberty;  lived  there  from  fall 
until  spring,  three  months:  then  went  to 
my  uncle  Philip's.  I  think  when  my  wife 
left  the  second  time  we  was  In  the  Gruwell 
house.  From  Uncle  Phil's  we  went  up  on 
the  Gruwell  place ;  lived  there  three,  four,  or 
^e  months.  I  think  we  next  moved  up  to 
t)ie  little  bouse  on  the  comer  of  the  Sanger 
place.  I  expect  we  lived  there  three,  four, 
or  five  months.  We  went  back  to  my  uncle's 
place  and  lived  tbecB  probably  a  year,  or  a 


year  and  a  half.  We  moved  from  there  op 
onto  T.  W.  Maxon's  place,  I  think.  Mr.  Max- 
on  at  that  time  owned  the  place  called  the 
Gruwell  place.  I  moved  on  It  a  good  many 
times,  a  half  dozen  times;  stayed  there  from 
three  to  five  months  each  time,  I  guess,  I 
don't  know.  I  moved  from  the  Gruwell 
place  down  on  the  Krab  place,  lived  there 
three  months.  Then  I  went  back  on  the  old 
ground  again.  I  lived  up  there  on  the  Maxon 
place  on  the  road  until  I  went  to  Mr.  San- 
ger's place,  probably  three  months;  went  to 
the  little  tenant  house  on  the  corner  of  the 
Sanger  place;  that  was  the  time  I  went  to 
Sanger's  to  husk  corn." 

Philip  Bailey,  an  uncle  of  plaintiff,  was  a 
witness  In  his  behalf,  and  testified  as  follows: 
"I  do  not  remember  visiting  them  except 
when  they  lived  in  my  own  house,  and  that 
was  frequent;  that  was  quite  awhile  before 
they  went  to  Sanger's.  Before  they  went  to 
the  Gruwell  house  I  was  there  almost  every 
day.  I  took  meals  with  them.  He  had  no 
place  rented;  did  not  pay  any  rent  for  the 
house.  He  had  no  property  there — no  house- 
hold goods.  He  owned  a  cow  before  he  came 
to  my  place,  only  had  one  cow.  I  paid  him 
for  every  day  he  worked  on  the  farm.  He 
worked  for  me  that  year  probably  from  50  to 
75  days;  worked  In  the  neighborhood  for 
others  when  he  could  get  it  I  saw  Ann  with 
a  black  eye  when  he  lived  on  my  place.  He 
said  that  she  bumped  her  eye  on  the  bed- 
stead. She  complained  that  he  struck  her  in 
the  eye,  and  he  said  that  she  struck  It  on 
the  bedstead,  and  I  tried  to  strike  an  average 
In  the  matter,  and  told  him  if  he  struck  her 
he  must  not  do  it  any  more,  and  I  said  I 
could  not  have  him  Hying  on  my  place  If  he 
abused  his  wife,  and  he  claimed  he  did  not 
abuse  her.  He  used  profane  and  obscene  lan- 
guage frequently.  I  think  It  was  In  1001 
that  they  went  to  live  on  the  Sanger  farm. 
Mr.  Sanger  hired  her  to  work  in  the  house 
and  him  to  work  on  the  farm." 

This  testimony  offered  by  the  plaintiff  in 
his  own  behalf  shows  quite  conclusively  that 
he  was  holding  his  wife's  affections  by  a  very 
slender  thread,  and.  If  It  broke  at  last  this 
fact  was  not  so  remarkable  In  the  light  of 
the  circumstances  as  to  require  us  to  look  In 
other  directions  for  the  cause  of  It  It  la 
urged  in  argument  by  appellant  that  his  pre- 
vious unhappy  relations  with  his  wife  con- 
stitute no  bar  to  the  present  action,  and  this 
may  be  conceded  as  a  legal  proposition.  But 
these  unhappy  relations  are  a  very  important 
consideration  when  the  mere  loss  of  his 
wife's  affections  is  put  forward  by  the  plain- 
tiff as  a  circumstance  sufficient  to  warrant 
the  inference  that  such  loss  was  caused  by 
the  conduct  of  the  defendant  even  thouKb 
such  conduct  was  not  criminal  nor  In  itself 
wrongful. 

It  is  argued  that  a  stranger  may  not  har- 
bor the  wife  of  another,  even  though  she  live 
apart  from  her  husband,  without  assuming 
the  burden  of  showing  good  cause  and  good 
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faith.  This  proposition  lavolves  a  definition 
of  the  term  "harboring,"  and  we  need  not 
enter  into  a  dlscnssion  of  it  Taking  the  sit- 
uation of  these  parties  as  it  was  in  1903,  the 
plaintifTs  wife  was  living  apart  from  him 
and  was  In  poverty  and  dependent  upon  her 
own  efforts  to  malie  a  living.  If,  under  such 
drcumstance,  her  father-in-law  could  not  em- 
ploy her,  or  even  furnish  her  a  home  without 
being  gnllty  of  harboring  her  In  an  evil  sense, 
then  her  situation  was  very  helpless  indeed. 

Vi'e  have  gone  through  this  record  with 
much  care,  and  we  are  satisfied  that  the  evi- 
dence would  not  warrant  a  verdict  for  the 
plaintiff.  The  circumstances  shown  are  all 
consistent  with  upright  conduct  and  proper 
motives.  It  is  argued  that  the  circumstances 
are  sufficient  to  cast  upon  the  defendant  the 
burden  of  explanation.  We  think  the  most 
that  can  be  said  is  that  the  circumstances 
constitute  a  scintilla  of  evidence  and  that 
they  might  he  sufficient  to  carry  a  suspicion 
of  the  possibility  of  criminal  relations  be- 
tween the  parties.  If  the  defendant  had  lived 
antll  the  trial,  he  might  well  have  assumed 
the  burden  of  esplanation,  and  a  failure  to 
do  so  might  readily  Intensify  the  suspicion. 
Bnt  no  explanation  from  him  was  possible 
because  of  his  death.  Nor  was  the  wife  of 
plaintiff  available  as  a  witness  for  defendant 
because  of  the  prohibition  of  the  statute. 
She  was  available  to  the  plaintiff  as  a  wit- 
ness, but  he  did  not  call  her. 

Certain  alleged  errors  are  argued  by  appel- 
lant based  upon  the  rulings  of  the  trial  court 
In  the  admission  of  testimony.  It  is  suffi- 
cient to  say  that,  U  all  the  rulings  adverse  to 
plaintiff  were  changed  so  as  to  be  In  his  fa- 
vor, it  would  not  save  his  case. 

We  think  the  trial  court  properly  directed 
the  verdict,  and  Its  order  is  affirmed. 


TUCKER  V.  STEWART  et  al.  (two  eases). 
BRIOGS  V.  SAME. 

(Snpreme  Coart  of  Iowa.    May  4,  1910.) 

1.  Executors  and  Adkinibtbatobs  (i  529*)— 

Bonds— Breach. 

Qlie  failure  of  an  administrator  to  pay 
funds  in  his  hands  in  compliance  with  an  oi^er 
of  tlie  court  is  a  breach  of  duty,  for  the  per- 
formance of  which  his  bond  is  security. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  AdministratoiB,  Cent.  Dig.  {  2S95;  Dec. 
Dig.  S  529.»] 

•2.  Executors  and  Administrators  (f  535*)— 
Actions  on  Bonds  —  Judgment  —  Conclu- 
siveness. 

The  court,  in  an  action  on  the  bond  of  an 
administrator  for  failure  to  make  a  payment  di- 
rected by  a  judgment  setting  aside  toe  approval 
-of  the  final  report,  cannot  inquire  into  toe  Jus- 
tice of  the  claim  on  which  the  jiidjrment  was 
founded,  in  the  absence  of  a  plea  that  the  judg- 
ment was  fraudulently  or  collusively  obtained. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  2469;  Dec. 
Dig.  I  535.*] 


3.  EXECT7T0RS  AND  ADMINISTRATORS  (|  513*)— 

Approval  or  Administrator's  Report  — 

Conclusiveness. 

The  approval  of  the  final  report  of  an  ad- 
ministrator and  discharging  him  is  a  complete 
adjudication  of  the  account,  and  no  action  lies 
af^ainst  him,  or  his  sureties  on  his  bond,  to  com- 
pel a  restitution  of  money  represented  by  an  al- 
leged fraudulent  credit,  until  the  ^udfnnent  has 
been  sat  aside  in  a  direct  attack  m  equity,  the 
validity  of  the  judgment  not  being  open  to  col- 
lateral attack. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  22G9:  Dec 
Dig.  5ia*] 

4.  Estoppel  (J  70*)— Action  on  Bond— Pail- 
UBE  to  Make  Claim. 

An  administrator  with  will  annexed  obtain- 
ed a  judf^ment  approving  bis  final  report  which 
contained  a  fraudulent  credit  of  an  allcg-d  pay- 
ment to  the  guardian  of  infant  legatees.  Ou  the 
oldest  legatee  attainiDK  full  age,  be  at  once  pro- 
ceeded to  set  aside  the  judgment  and  obtain- 
ed a  decision  of  the  Supreme  Court  granting  re- 
lief, on  which  ■  judgment  reopening  the  ac- 
count, and  ordering  the  administrator  to  satisfy 
the  claim  of  the  legatees,  was  promptly  entered. 
Seven  months  later,  the  order  not  being  obeyed, 
suit  on  his  bond  was  brought  There  was  noth- 
ing to  show  that  the  legatees  in  any  manner 
misled  the  sureties,  they  having  at  all  timps  con- 
tended that  equity  would  set  aside  the  judgment 
approving  the  report.  Held,  that  the  legatees 
were  not  estopped  from  suing  on  the  administra- 
tor's bond. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  1S4;   Dec.  Dig.  {  70.*] 

5.  Executors  and  Administrators  (i  537*)— 
Actions  on  Bonds— Laches. 

An  action  on  the  bond  of  an  administratoi 
for  bis  failure  to  pay  money  as  directed  by  an 
order  of  the  court  is  an  action  at  law,  and  laches 
short  of  the  full  period  of  limitations  will  not 
defeat  the  action,  laches,  thoiish  allowed  in 
equity,  having  no  place  in  an  ordinary  action  for 
the  recovery  of  a  debt 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratoiB,  Cent  Dig.  {  2518;  Dec. 
Dig.  S  537.*] 

6.  Judgment  (J  470*)  —  Vacation  —  Equita- 
ble Jurisdiction. 

Where  no  appeal  from  a  Judgment  has  been 
taken,  and  an  ordinary  application  for  a  new 
trial  is  not  available,  the  judgment  can  be  va- 
cated only  by  an  exercise  of  the  court's  equita- 
ble jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  907 ;   Dec.  Dig.  §  470.*] 

7.  Limitation  of  Actions  (|  72*)— Approv- 
ing Report  Containing  Fraudulent 
Credits— Remedies — Infanct. 

Where  a  judgment  approving  an  adminis- 
trator's final  report,  including  a  fraudulent  cred- 
it for  an  alleged  payment  to  the  guardian  of 
infant  beneficiaries,  and  discharging  the  admin- 
istrator, was  entered,  a  right  of  action  in  equity 
to  vacate  the  judgment  accrued  at  once  to  the 
infants,  and  this  right  continued  under  Code.  { 
3453  as  to  each  infant  for  the  remainder  of  bis 
minority  and  for  one  year  thereafter. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i§  390-308,;  Dec.  Dig.  { 
72.*] 

8.  Executors  and  Administrators  (|  527*)— 
Bonds— Nature  of  Oblioationb. 

An  administrator's  bond  is  a  continuing  one 
commensurate  in  time  with  his  duties,  and  each 
violation  of  it  is  a  breach  and  furnishes  a  cause 
of  action,  and  so  long  as  there  remains  any 
duty  which  an  administrator  is  legally  liable  to 
perform,  so  long  the  obligation  on  the  bond  eon- 
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tinnes,  and  there  may  be  snccessive  and  distinct 
breaclvtB  of  the  bond  growing  out  of  the  same 
transaction. 

[HM.  Note.— Fbr  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  {  2355;  Dec 
Dig.  {  527.*] 

9.  LmiTATioR  o»  AcnoiTS  (J  47*)— Actionb 
ON  Bonds— AccBUAL  op  Cause  op  Action. 

Where  the  judgment  approving  an  adminis- 
trator's final  report  including  a  fraudulent  cred- 
it was  set  aside,  and  he  was  ordered  to  account 
therefor,  his  refusal  to  do  so  was  a  breach  ot 
his  bond,  and  limitations  began  to  run  from  the 
date  of  his  refusal  to  comply  with  the  order. 

[EH.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  257;    Dec.  Dig.  i  47.*] 

10.  Executors  awd  Administrators  (S  535*) 
—Liability  of  Sureties  —  Dibchabge  Ob- 
tained BT  Fraud. 

An  order  of  discharge  obtained  by  the  fraud 
of  the  administrator  does  not  relieve  the  sure« 
ties  on  his  bond  from  liability,  and  where  the 
discharge  is  set  aside  the  sureties  cannot  rely  on 
the  discbarge,  for  the  discharge  onl^  operated 
to  prevent  an  action  on  the  bond  pending  equita- 
ble proceedings  to  vacate  it 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  2462! :  Dec. 
Dig.  S  535.*] 

11.  Executors  and  ADinNisiRAioBS  (S  535*) 
—Sureties— LiABiMTT. 

The  sureties  on  an  administrator's  bond  are 
in  privity  with  the  administrator,  and  the  fact 
that  they  were  not  served  with  notice  of  pro- 
ceedings to  vacate  the  order  approving  the  final 
report  of  the  administrator  does  not  aftect  tbeir 
liability  on  the  order  being  vacated,  since  they 
are  presamed  to  have  knowledge  of  all  orders 
regularly  entered  la  the  matter  of  settling  the 
estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  2402;  Dec. 
Dig.  i  535.*] 

Appeal  from  District  Court,  Dubuque  Coun- 
ty; M.  C.  Mattbewes,  Judge. 

Actions  at  law  upon  an  administrator's 
bond.  Judgment  for  defendants  in  each 
case,  and  the  plaintiffs  in  each  case  appeal. 
The  several  actions  depend  upon  substantial- 
ly the  same  state  of  facts,  and  the  api>eais 
win  be  disposed  of  in  a  single  opinion.  The 
nature  of  the  controversy  will  be  more  fully 
set  forth  in  the  opinion  of  the  court  Re- 
versed. 

Ilurd,  Lenehan  &  Klesel,  for  appellants. 
Glenn  Brown,  for  appellee  B.  W.  Lacy.  Ken- 
line  &  Roedell,  for  the  other  api>ellees. 

WEAVER,  J.  The  issue  to  be  considered 
u;K>n  these  appeals  can  be  best  explained  by 
a  chronological  statement  of  the  material 
facts.  On  B'ebruary  16,  1885,  John  H.  Floyd 
of  Dubuque,  Iowa,  died  testate.  Among  the 
legatees  named  In  his  will  were  Jackson  G. 
Tucker,  Blrdena  Tucker,  and  Olive  Tuck- 
er, all  of  whom  were  minors.  .  Soon  thereaft- 
er L.  E.  Tucker  was  appointed  guardian  of 
the  estate  of  said  Infant  legatees,  and  as 
such  became  entitled  to  receive  and  hold 
for  their  use  ail  the  property  and  moneys 
coming  to  them  under  or  by  virtue  of  said 
will.  William  G.  Stewart  was  appointed 
administrator  with  will  annexed  of  the  es- 


tate of  said  John  H.  Floyd,  and  gnallfled  by 
giving  the  bond  upon  which  plaintiffs  seek  -to 
recover  In  these  actions.     Said  bond  was 
executed  by  himself,   as   principal,  and    by 
M.   H.   Waples,   Robert  W.   Stewart,  T.  &. 
Cragln,  and  B.  W.  Lacy,  as  sureties,  and 
was  duly  approved  June  27, 1885.    On  Febru- 
ary 5,  1890,  Stewart,  claiming  to  have  fully 
administered  upon  said  estate,  made  and  fil- 
ed a  written  final  report,  of  which  he  asked 
the  approval  of  the  court.    In  this  accountlns' 
he  claimed  and  took  credit  for  an  Item  of 
$6,000  which  he  alleged  had  been  paid  by 
him  to  the  guardian  of  said  Jackson  O.  Tuck- 
er,  Blrdena   Tucker,   and  Olive  Tucker  on 
January  2,  1890.    Notice  of  said  final  report 
was  served  upon  said  wards,  all  of  whom 
were  still   minors,   and   upon   their   mother 
with   Tvhom  they   resided.     No   appearance 
was  made  by  or  In  behalf  of  said  wards  to 
contest  said  report  or  account    It  was  ex- 
amined by  a  referee  appointed  for  that  pur- 
pose who  recommended  its   approval,   and 
thereupon  the  court  made  an  entry  In  the 
usual  form  approving  the  report,  and,  upon 
showing  being  made  that  the  balance  thus 
found  against  the  administrator  had  been 
duly  distributed,  an  order  was  entered  un- 
der date  of  April  11,  1890,  discharging  said 
Stewart  as  administrator,  and  exonerating; 
the  bond  given  by  him  In  that  capacity.    In 
the  year  1S96  and  within  one  year  after 
arriving  at  his  majority,  Jackson  O.  Tuck- 
er, In  his  own  behalf  and  in  behalf  of  bis 
sisters,  Blrdena  Tucker  and  Olive  Tucker, 
who  were  still  minors.  Instituted  a  proceed- 
ing In  said  district  court  to  set  aside  the 
order  approving  the  final  report  and  reopen 
the  account  of  said  administrator,  stating 
as  ground  of  such  demand,  that  the  alleged 
payment  of  $6,000  to  the  guardian  of  the 
plaintiffs  under  date  of  January  2,  1890,  had 
never  'been  made,  and  that  the  item  of  cred- 
it allowed  therefor  was.  false  or  mistaken. 
The  sureties  upon  the  administrator's  bond 
were  not  made  parties,  and  did  not  appear  In 
this  proceeding.     The  district  court  denied 
the  relief  prayed,  and  dismissed  the  bill. 
On  appeal  to  this  court  It  was  decided  that 
plaintiffs  were  entitled  to  the  relief  demand- 
ed and  to  have  the  approval  of  said  report 
vacated  and  set  aside,  and  said  account  re- 
opened for  the  purpose  of  charging  the  ad- 
ministrator with  the  sum  for  which  we  had 
wrongfully  taken  credit    The  decree  of  the 
trial  court  was  therefore  reversed,  and  cause 
remanded   for  further  proceedings  In  har- 
mony with  the  opinion  expressed  In  handing 
down  said  decision.    Tucker  v.  Stewart,  121 
Iowa,  714,  97  N.  W.  148. 

The  opinion  upon  said  appeal  was  filed 
October  31,  1903,  and  thereafter  on  April 
8,  1904,  the  district  court,  upon  application  of 
the  plaintiff,  entered  an  order  setting  aside 
the  approval  of  the  final  report  so  far  as  it 
related  to  said  item  of  $6,000,  and  directing 
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ttie  admlnlBtrator  to  make  settlement  and 
acconnttng  therefor  to  said  wards,  all  of 
whom  had  then  arrived  at  their  majority, 
and  were  competent  to  make  settlement  with 
him  In  tbeir  own  right.  The  administrator 
having  failed  to  comply  with  said  order  and 
failing  to  pay  over  or  acconnt  for  the  moneys 
eo  retained  by  blm,  separate  actions  at  law 
to  recover  the  same  were  begun  by  the  said 
Jackson  G.  Tnt&er,  Olive  Tucker,  and  Bird- 
eiia  Tucker,  now  Birdena  Tucker  Brlggs. 
These  actions  were  instituted  In  November, 
1904,  and  by  order  of  court  were  consoli- 
dated for  the  purpose  of  trial.  Answering 
the  plaintiff's  demand,  the  defendants  pleaded 
(1)  that  plaintiffs'  right  of  action  upon  the  ad- 
ministrator's bond  is  barred  by  the  statute 
of  limitations;  (2)  that  the  sureties  upon 
said  bond  were  not  made  parties  to  the  pro- 
ceedings for  the  reopening  of  the  administra- 
tor's acconnt  and  the  adjudication  therein 
Is  not  binding  npon  them;  that  the  final  re- 
port and  accounting  made  by  Stewart  on  Feb- 
ruary 5, 1890,  was  fair  and  regular  lipon  its 
face,  and  was  duly  and  regularly  approved 
by  a  court  having  Jurisdiction  of  the  pro- 
ceedings and  of  the  parties  Interested  there- 
in ;  that  said  sureties  had  no  knowledge  or 
notice  that  said  credit  of  $6,000  was  not  in 
all  respects  proper  and  Just,  and  they  relied 
and  rested  npon  such  settlement  and  order 
of  discharge  as  a  release  of  all  liability  on 
their  part  until  they  were  made  defendants 
In  these  proceeding's  nearly  15  years  after 
the  entry  of  said  order;  and  that  during  all 
said  time  neither  plaintiffs  nor  any  one  for 
them  ever  gave  said  sureties  notice  of  any 
claim  against  them  on  account  of  their  sure- 
tyship— ^wherefore  it  is  contended  that  plain- 
tiffs are  now  estopped  to  maintain  an  action 
thereon.  They  also  pleaded  as  a  partial  de- 
fense that  interest  upon  the  item  of  $0,000 
was  paid  by  Stewart  to  the  guardian  of  the 
plalntifb  for  the  years  1800  to  1894,  inclu- 
sive. The  plaintiffs  base  'their  claim  and 
right  of  action  solely  upon  the  Judgment  of 
the  court  reopening  the  administrator's  final 
account  and  disallowing  the  credit  item  of 
$6,000  and  ordering  said  administrator  to 
account  to  them  therefor,  and  upon  his  de- 
fault in  complying  with  snch  Judgment  and 
order.  The  defendants  in  turn  offer  In  evi- 
dence the  record  of  the  probate  proceedings 
in  the  matter  of  said  estate  eo  far  as  they 
show  the  final  accounting  made  In  the  year 
1800  and  the  approval  thereof.  The  surviv- 
ing sureties  npon  the  bond  also  testify  to 
tbeir  reliance  upon  said  settlement  account- 
ing and  order  of  discbarge,  during  all  the 
period  from  the  date  of  such  order  until  the 
commencement  of  these  actions.  The  trial 
court  found  for  the  defendants,  and  entered 
Jndgmoit  in  tbeir  favor  for  costs,  and  plain- 
tiffs appeal. 

The  material  facts  are  not  the  subject  of 
any  serious  dispute.  As  will  be  seen  by  ref- 
erence to  the  opinion  filed  in  Tucker  v.  Stew- 
art, supra,  Stewart,  instead  of  paying  said 


sum  of  $6,000  to  the  guardian,  kept  and  con- 
verted it  to  his  own  use,  giving  his  personal 
promissory  note  for  the  amount  to  the  guard- 
ian, who  gave  him  a  receipt  for  It  as  fpr  a 
payment  in  money.  This  we  held  to  be  a 
frand  upon  the  wards,  and  that  they  were 
entitled  to  have  the  approval  of  the  final  re- 
port set  aside,  the  account  reopened,  and 
the  administrator  held  liable  to  pay  over  the 
money  so  withheld  by  him.  Complying  with 
this  decision  the  trial  court,  as  we  have  seen, 
did  reopen  the  account  and  order  the  ad- 
ministrator to  pay  over  or  make  settlen^ent 
for  the  sum  thus  found  to  be  in  his  hands. 
This  he  did  not  do,  and  plaintiffs  seek  In 
the  present  proceedings  to  enforce  the  col- 
lection of  the  debt  by  action  on  the  bond 
given  by  him  to  secure  the  faithful  perform- 
ance of  his  trust.  It  follows  of  necessity 
that  unless  the  plaintiffs  have  in  some  man- 
ner estopped  themselves  from  enforcing  such 
demands,  or  It  shall  appear  that  the  statute 
of  limitations  has  Intervened,  or  that  said 
Judgment  reopening  the  account  was  obtain- 
ed by  collusion  or  fraud,  they  have  a  clear 
and  unquestionable  right  to  recover,  because 
the  failure  to  make  payment  of  the  trust 
funds  in  compliance  with  the  order  of  the 
court  was  a  palpable  breach  of  the  duty,  for 
the  performance  of  which  the  bond  was  giv- 
en as-  security.  There  Is  no  plea  that  the 
Judgment  was  fraudulently  or  coUusively  ob- 
tained, and  the  court  cannot,  in  this  proceed- 
ing. Inquire  into  the  Justice  of  the  .claim  upon 
which  that  adjudication  was  founded.  Chase 
V.  Wright,  116  Iowa,  505,  90  N.  W.  357 ;  Ir- 
win V.  Backus,  25  Cal.  214,  85  Am.  Dec.  125 ; 
State  V.  Holt,  27  Mo.  340,  72  Am.  Dec.  273. 
The  plea  of  estoppel  is  also  manifestly 
without  merit.  There  is  nothing  In  the  rec- 
ord tending  to  show  that  plaintiffs  have  in 
any  manner  deceived  or  misled  the  sureties 
to  their  Injury.  Beginning  promptly  when 
the  eldest  of  the  three  wards  arrived  at  ma- 
jority, and  while  the  others  were  still  minors, 
they  set  the  machinery  of  the  law  in  motion 
to  obtain  redress  for  the  wrBng  they  claim- 
ed to  have  suffered.  They  did  not  err  in 
their  choice  of  remedy,  for,  until  upon  some 
direct  attadc,  the  Judgment  approving  the 
final  report  and  discharging  the  administra- 
tor should  be  set  aside,  it  stood  as  a  com- 
plete adjudication  of  the  account,  and  no  ac- 
tion would  lie  against  the  administrator  or 
the  sureties  upon  his  bond  to  compel  a  resti- 
tution of  the  sum  represented  by  the  al- 
leged fraudulent  credit.  Their  only  adequate 
relief  was  to  be  found  In  equity,  and  its  aid 
they  Invoked.  Considering  the  stubborn  re- 
sistance they  encountered,  and  the  errone- 
ous adverse  rulings  for  the  correction  of 
which  they  were  compelled  to  appeal  to  this 
court,  we  cannot  say  they  are  chargeable 
with  undue  delay  In  bringing  the  issue  thus 
raised  to  a  final  hearing.  Promptly,  also, 
when  the  appeal  was  decided  in  their  favor, 
they  applied  for  and  obtained  the  Judgment 
reopening  the  account  and  ordering  the  ad- 


Digitized  by 


Lioogle 


186 


126  NORTHWESTERN  REPORTER. 


(Iowa 


mtnlstrator  to  satisfy  their  claim,  and  seven 
months  later,  such  order  not  being  obeyed, 
they  instituted  the  action  now  under  con- 
sideration. If  good  faith  with  the  sureties 
required  anything  more  at  plaintiffs'  hands 
than  they  are  shown  to  have  doue,  it  does 
not  appear  In  the  record  nor  Is  it  suggested 
In  argument  It  may  be  and  doubtless  Is 
true  that  the  sureties  confidently  relied 
upon  the  approval  of  the  final  report  and 
the  discharge  of  the  administrator  as  an 
effectual  release  of  their  liability  upon  the 
bond;  but  this  confidence  evidently  had  Its 
basis  In  their  Interpretation  of  the  legal  ef- 
fect of  such  judgment  It  could  not  have 
been  caused  by  the  conduct  of  the  plaintiffs, 
for  they  were  at  all  times  contending  that 
equity  would  set  aside  said  adjudication  and 
enable  them  to  prosecute  their  claim.  These 
actions  are  at  law,  and  no  delay  In  bringing 
them,  however  prolonged,  short  of  the  full 
period  of  the  statute  of  limitations,  will 
serve  as  a  defense  thereto.  The  plea  of 
laches  is  sometimes  allowed  to  prevail  in 
equity,  but  It  has  no  place  in  an  ordinary  ac- 
tion for  the  recovery  of  debt 

We  come,  then,  to  the  plea  of  the  statute 
of  limitations  which  affords  the  only  debata- 
ble ground  in  support  of  the  position  tal^en 
by  the  appellees.  When  did  the  plaintiffs' 
right  of  action  accrue?  The  proposition  for 
the  appellees  Is  stated  in  their  brief  as  fol- 
lows: "When  the  administrator  reported  in 
his  final  report  as  a  payment,  the  $6,000 
represented  by  his  note,  he  thereby  claimed 
a  credit  and  denied  further  liability  there- 
for, and,  if  It  was  not  a  proper  credit  the 
plaintiffs  at  once  were  entitled  to  begin  a 
suit  on  his  bond.  Wolf  v.  Wolf,  97  Iowa, 
279,  285,  66  N.  W.  170.  And  no  failure  of 
plaintiffs  to  demand  payment  would  delay 
the  running  of  the  statute.  Lower  v.  Mil- 
ler, 66  Iowa,  408,  23  N.  W.  897;  Ackerman 
V.  Hllpert  108  Iowa,  247,  79  N.  W.  90."  And 
such  we  may  assume  was  the  view  of  the 
trial  court  If  we  correctly  apprehend  the 
meaning  of  the  language  here  employed,  it 
is  argued  that  when  Stewart  filed  his  final 
report  claiming  this  wrongful  credit,  a  right 
of  action  on  the  bond  at  once  accrued  to  the 
appellants,  and  nothing  thereafter  occurring 
served  to  Interrupt  its  running  until  the  bar 
became  complete  one  year  after  the  youngest 
ward  became  of  age  In  1901.  But  a  little  re- 
flection will  malce  plain  the  fallacy  of  the 
argument  The  administrator's  final  report 
and  its  approval  were  matters  of  which  the 
court  had  full  Jurisdiction  in  the  probate 
proceedings,  and  neither  appellants  nor  any 
other  beneficiary  of  the  estate  could  prop- 
erly interrupt  or  interfere  with  those  pro- 
ceedings by  instituting  an  action  upon  the 
bond.  If  every  heir  or  legatee  discovering 
fraudnlent  credits  In  the  final  r^xtrt  of  an 
administrator  should  be  authorized  to  bring 
action  at  once  upon  the  bond.  Instead  of  ob- 
jecting to  the  report  and  contesting  its  al- 
lowance, the  practice  would  develop  inde- 


scribable confusion,  and  estates  be  wasted 
in  multiplicity  of  litigation.  The  Item  of 
$6,000  which  is  the  subject  of  controversy 
was  already  before  the  court  for  its  consid- 
eration, and  even  though  fraudulent  It  gave 
rise  to  no  right  of  action  on  the  Itond  until 
its  spurious  character  had  been  adjudicated, 
and  the  administrator  had  failed  to  make 
proper  accounting  for  the  money  It  repre- 
sented. When  the  Judgment  ai)])roving  the 
report,  Including  this  item,  and  dischnrging 
the  administrator  was  entered.  It  constituted 
a  complete  adjudication  thereof,  and.  until 
in  some  appropriate  proceeding  It  was  re- 
versed, vacated,  or  set  aside,  no  action  at 
law  could  be  maintained  upon  the  bond,  for 
to  such  an  action  the  Judgment  would  be  a 
final  and  conclusive  answer  of  nouliabllity. 
The  validity  of  the  Judgment  was  not  ojien 
to  collateral  attack.'  When  no  apiieal  has 
bera  taken  and  ordinary  application  for  a 
new  trial  is  not  available,  such  a  Judgment 
can  be  opened  up  only  by  an  exercise  of  the 
court's  equitable  Jurisdiction.  Rogers  v. 
Johnson,  125  Mo.  202,  28  S.  W.  635;  Holden 
V.  Lathrop,  65  Mich.  662,  32  N.  W.  879 ;  State 
V.  Burkam  (Ind.  App.)  55  N.  E.  237;  Cow- 
ins  V.  Tool,  36  Iowa,  82 ;  Peacocke  v.  LetBer, 
74  Ind.  327 ;   18  Cyc.  1192,  1196. 

A  right  of  action  did  accrue  to  plaintiffs  at 
the  date  of  the  Judgment  approving  the  re- 
port, but  it  was  not  a  right  of  action  ou  the 
bond.  The  right  which  they  then  acquired 
was  to  an  action  In  equity  to  vacate  the  Judg- 
ment and  reopen  the  account  for  the  pur- 
pose of  canceling  the  credit  which  had  been 
wrongfully  obtained.  The  right  under  our 
statute  continued  as  to  each  plaintiff  for  the 
remainder  of  his  or  her  minority  and  for 
one  year  thereafter.  Code,  S  3453.  They  did 
begin  such  action  within  the  parlod  thus  al- 
lowed to  them,  and  ultimately  set-ured  an 
adjudication  vacating  the  Judgment  reopen- 
ing the  account  and  disallowing  the  credit 
Item  of  whlcb  they  complained.  It  was  then 
that  the  right  of  action  here  sought  to  be 
enforced  accrued.  Counsel  for  the  appellee 
overlook  the  fact  that  there  may  be  succes- 
sive and  distinct  breaches  of  the  bond  grow- 
ing out  of  the  same  transaction,  and  while 
the  statute  of  limitations  may  have  run  as  to 
the  earlier,  it  may  be  no  defense  to  the  later, 
breach.  It  may  be,  though  we  need  not  here 
decide,  that  the  transaction  between  Stewart, 
the  admlulstrator,  and  Tucker,  the  guardian, 
was  a  breacU  of  the  bond  for  which  a  recov- 
ery of  at  least  nominal  damages  could  have 
been  then  had,  even  though  upon  demand  for 
settlement  the  money  had  been  promptly  pro- 
duced. So,  also,  we  could  concede  counsel's 
contention  that  the  presentation  of  the  final 
account  containing  the  claim  of  a  credit  for 
$6,000  which  had  never  in  fact  been  paid  was 
a  breach  of  the  bond  for  which  a  right  of 
action  at  once  accrued.  If  the  court  had  re- 
fused to  allow  the  credit,  and  had  entered 
Judgment  requiring  the  administrator  to  pay 
over  to  the  guardian  the  full  amount  in 
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money  or  Its  equlTalent,  his  failure  to  comply 
'With  that  order  would  have  been  a  new 
breach  of  the  bond  for  which  an  action 
would  lie  at  any  time  within  10  years  from 
the  date  of  sncii  judgment  So,  also,  when 
the  approval  of  his  report  including  the 
wron)(ful  credit  was  set  aside,  and  he  was 
ordered  to  account  to  the  appellants,  his  re- 
fusal so  to  do  was  a  new  and  distinct  viola- 
tion of  his  trust,  for  which  a  new  right  of 
action  arose.  See  Thayer  t.  Keyes,  136  Mass. 
104.  The  cited  case  Is  quite  in  point  It 
was  there  the  duty  of  an  administrator  to  in- 
vest a  certain  fund,  and  pay  over  the  inter- 
est collected  thereon  to  a  testator's  widow 
for  life.  He  did  not  invest  the  money,  but 
taxve  the  widow  his  own  note.  More  than 
20  years  later,  and  after  the  death  of  the 
widow,  the  legatees  interested  in  the  remain- 
der brought  suit  on  the  administrator's  bond. 
In  overruling  the  plea  of  the  statute  of  lim- 
itations the  court  says  that,  while  the  origi- 
nal failure  to  Invest  the  money  as  directed 
may  have  been  a  breach  of  the  bond  for 
which  an  action  would  lie,  yet  it  afforded  no 
sufficient  answer  to  the  plalntUTs  demand, 
and  that,  while  they  "might  perhaps  have 
maintained  an  action  upon  the  first  breach 
of  the  bond,  they  may  also  maintain  an  ac- 
tion for  any  subsequent  breach.  A  waiver 
of  the  first  breach  or  any  number  of  breaches 
will  not  prevent  them  from  suing  on  a  sub- 
sequent one.  It  is  well  settled  that  an  execu- 
tor's bond  is  a  continuing  one,  commensurate 
in  time  with  his  duties,  and  each  violation  of 
It  is  a  breach  and  furnishes  a  cause  of  ac- 
tion." See,  also,  Fuller  v.  Cushman,  170 
Mass.  286,  49  N.  E.  631.  The  inadmissibility 
•of  any  other  rule  can  be  easily  Illustrated. 
If,  for  instance,  an  estate  has  been  for  nine 
years  in  the  process  of  administrating,  and 
the  final  report  reveals  a  sum  of  money  be- 
lonfflng  to  the  estate  which  the  administrator 
converted  to  his  own  use  In  the  first  year  of 
his  service  in  such  trust,  and  an  order  is  en- 
tered requiring  him  to  account  for  It.  such 
order  Imposes  upon  him  a  duty  which  he 
cannot  violate  without  breach  of  his  bond. 
If,  then,  two  years  later,  the  order  not  be- 
ing obeyed,  action  is  brought  on  his  bond, 
and  the  administrator  and  his  sureties  set 
up  in  defense  the  statute  of  limitations  be- 
cause the  original  wrong  was  committed,  and 
the  first  breach  of  the  bond  was  consummat- 
ed, more  tlian  10  years  before  suit  was 
brought,  no  court  would  be  likely  to  give 
such  a  plea  any  serious  consideration.  Obe- 
•dience  to  tb<^  order  of  the  court  is  one  of  the 
duties  pertaining  to  tbe  administrator's  trust, 
and  the  breach  of  that  duty  is  of  itself  a 
sufficient  cause  of  action,  and  It  is  not  open 
to  him  to  say  that  the  original  default  on 
which  that  order  was  based  occurred  at  a 
time  so  long  prior  thereto  that  the  bar  of 
the  statute  has  Intervened.  All  controversy 
over  the  original  liability  has  been  settled 
and  merged  In  the  order  of  Judgment  requir- 


ing him  to  pay,  and  the  statate  of  limitations 
starts  anew  therefrom. 

Appellees  concede  in  argument  that,  until 
vacated  and  set  aside,  the  adjudication  of 
April  11,  1890,  approving  the  final  report, 
was  a  complete  bar  to  the  maintenance  of  an 
action  on  the  bond,  but  they  say  this  cannot 
prevent  the  operation  of  tbe  statute  of  lim- 
itations because  (quoting  from  the  brief): 
"If  such  Judgment  of  discharge  was  in  fact 
subject  to  attack,  the  administrator  and  sure- 
ties could  have  been  made  parties  to  a  pro- 
ceeding to  set  the  same  aside,  as  was  done  in 
Arnold  v.  Spates,  65  Iowa,  571  [22  N.  W. 
680],  and  as  was  expi-essly  held  the  proper 
procedure  in  Witt  v.  Day,  112  Iowa,  110  [83 
N.  W.  707],  supra,  Payne  v.  Hook,  7  Wall. 
425  [19  Ia  Ed.  260],  Kelnhardt  v.  Gartrell. 
33  Ark.  727,  and  Olark  v.  Shelton,  16  Ark. 
474,  and  these  defendants  would  then  have 
had  an  opportunity  to  defend  against  such 
an  attack.  They  would  have  bad  their  day 
in  court,  and  no  other  suit  or  action  would 
have  been  necessary."  But  the  conclusion 
which  counsd  draw  from  these  premises  is 
clearly  untenable. 

It  may  be  admitted  that  appellants  could 
properly  have  made  the  sureties  parties  to 
tbe  proceeding  to  vacate  the  judgment  bnt 
certainly  they  were  not  necessary  parties. 
Had  they  been  made  parties  they  could  have 
done  no  more,  generally  speaking,  than  to 
unite  with  the  administrator  in  resisting  the 
charge  of  fraud  on  which  the  vacation  of  the 
judgment  was  asked.  The  extent  of  their 
liability.  If  any,  on  the  bond  was  not  and 
ordinarily  could  not  have  been,  put  In  issue. 
The  essence  of  the  relief  asked  was  tbe  set- 
ting aside  of  the  adjudication  to  enable  the 
appellants  to  be  beard  in  resistance  to  tbe 
credit  item  of  which  they  complained.  Such 
vacation  was  a  necessary  preliminary  to  their 
right  of  action  at  law  for  recovery  on  the 
bond.  The  vacation  of  the  judgment  would 
not  of  Itself  or  of  Its  own  force  work  a  re- 
jection or  cancellation  ot  tbe  item  challmg- 
ed,  but  it  would  reopen  the  subject  of  its 
allowance  for  trial  upon  tbe  appellant's  ex- 
ceptions thereto.  If  those  exceptions  should 
be  sustained,  and  the  money  represented  by 
such  Item  be  not  accounted  for,  an  action  at 
law  upon  the  bond  would  lie.  Assuming,  for 
tbe  purpose  of  this  case,  that  appellants 
could  properly  have  made  tbe  sureties  par- 
ties to  the  proceeding  for  vacation  of  the 
judgment  and  could  properly  have  asked 
therein  for  recovery  on  tbe  bond,  we  are 
clearly  of  the  opinion  they  were  not  required 
so  to  do,  and  that  if  their  prayer  for  a  vaca- 
tion of  the  judgment  and  reopening  the  ac- 
count were  granted,  and  their  objections  to 
the  credit  of  $6,000  sustained,  they  were  en- 
titled to  their  action  at  law  for  the  collec- 
tion df  the  moneys  due  them  from  the  admin- 
istrator and  his  sureties.  The  liability  of 
tbe  administrator  on  the  bond  given  by  bim 
for  the  faithful  performance  of  his  trust  is 
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at  all  times  the  measure  of  tbe  liability  of 
bis  sureties.  If  there  be  any  exception  to 
this  rule,  we  can  conceive  of  none  in  cases 
like  this.  It  would  be  little  less  than  absurd 
to  bold  that  an  administrator  may  fraudu- 
lently obtahi  an  unjust  allowance  of  credit 
In  bis  final  report,  and  then  have  tbe  statute 
of  limitations  run  in  bis  favor  during  all 
the  time  he  consumes  in  resisting  an  action 
to  reopen  the  account  If  such  be  tbe  law 
It  indicates  a  serious  defect  in  our  system 
of  legal  Justice.  None  of  tbe  authorities  cit- 
ed by  counsel  support  such  a  conclusion,  and 
if  the  administrator  cannot  find  shelter  un- 
der the  statute  of  limitations,  tben  bis  sure- 
ties cannot  avail  themselves  of  such  defense. 
Their  expre^  undertaking  was  that  said  ad- 
ministrator should  "well  and  truly  perform 
and  discharge  all  duties  imposed  upon  him 
by  law"  In  the  matter  of  such  administra- 
tion. Among  the  duties  thus  Imposed  upon 
him  was  obedience  to  the  order  and  judg- 
ment of  the  court  entered  April  8,  1904,  to 
account  for  said  item  of  $6,000,  and.  for  bis 
default  In  that  respect,  his  sureties  are  of 
necessity  liable  to  answer.  Tbe  fact  that 
this  right  of  action  did  not  accrue  until  aft- 
er the  order  of  April  11,  1890,  Is  Immaterial, 
for,  while  the  default  In  the  observance  of 
the  later  order  for  payment  of  the  money 
did  not  occur  nntU  April  8,  1904,  the  liability 
to  such  order  bad  Its  origin  in  the  fraud 
which  vitiated  the  approval  of  the  final  re- 
port on  tbe  date  first  mentioned.  Upon  the 
vacation  of  the  Judgment  approving  the  re- 
port It  ceased  to  be  available  to  tbe  admin- 
istrator or  to  his  sureties  as  a  defense  to  tbe 
appellants'  demand.  Whether  the  fault  In 
the  administrator's  final  report  was  due  to 
bis  fraud  or  mistake.  It  was  confessedly  his 
duty  to  rectify  It,  and,  so  long  as  that  duty 
remains  legally  enforceable  against  him,  it 
remains  enforceable  against  those  who  have 
tmdertnken  to  assure  his  x>erformance  of  It 
In  other  words,  so  long  as  there  remains  any 
duty  which  he  as  administrator  is  legally  lia- 
ble to  perform,  eo  long  the  obligation  upon 
tbe  bond  continues  to  remain  upon  his  sure- 
ties. Alexander  v.  Bryan.  110  U.  S.  414,  4 
Sup.  Ct  107,  28  L.  Ed.  105 ;  Deobold  v.  Op- 
perman,  111  N.  T.  631,  19  N.  E.  94,  2  li.  R. 
A.  644,  7  Am.  St  Rep.  760;  Scofield  ▼. 
Churchill,  72  N.  X.  565 ;  Boone  Co.  v.  Jones, 
54  Iowa,  709,  2  N.  W.  987,  7  N.  W.  155,  37 
Am.  R^.  220;  Parsons  v.  Mllford,  67  Ind. 
480. 

To  say  that  an  order  of  discharge,  obtain- 
ed by  fraud  of  the  administrator,  operates 
to  relieve  the  sureties  from  liability  on  the 
bond,  although  that  order  has  been  vacated, 
would  be  to  hold  that  they  may  reap  advan- 
tage from  the  very  wrong  against  which  they 
undertook  to  hold  the  apptilants  harmless. 
Tbe  sureties  upon  such  bond  are  in  privity 
with  their  principal,  and  the  fact  that  they 
were  not  served  with  formal  notice  of  the 


proceedings  to  vacate  the  order  approving 
the  final  report  does  not  effect  any  change  In 
that  relation.  Neither  were  they  formally 
made  parties  to  the  final  acconntlng.  They 
are  presumed  to  have  knowledge  of  all  or- 
ders of  court  regularly  and  properly  entered 
in  tbe  matter  of  settling  the  estate  upon 
which  their  principal  administers.  Casoni 
V.  Jerome,  58  N.  T.  315;  Salyer  v.  State,  5 
Ind.  202  ;  State  v.  Berning,  74  Mo.  87 ;  Per- 
kins V.  Scott  9  Ohio  Clr.  Ct  R.  207;  Bag- 
gott  V.  Boiilger,  2  Duer  (N.  T.)  160 ;  Deobald 
V.  Oppermann,  111  N.  X.  531.  19  N.  B.  94. 
2  L.  R.  A.  644,  7  Am.  St  Rep.  700;  Mc- 
Mabon  v.  Smith,  24  App.  Dlv.  25,  49  N.  T. 
Supp.  93. 

It  follows  that  as  a  settlement  and  dis- 
charge of  the  principal  obtained  by  fraud 
and  set  aside  by  the  court  because  of  such 
fraud  cannot  be  pleaded  by  him  In  excuse  of 
his  failure  to  iwiy  tbe  sum  with  which  he  is 
found  chargeable  on  a  reopening  of  the  ac- 
count, it  Is  equally  unavailable  to  his  sure- 
ties whose  liability  on  the  bond  is  coexten- 
sive with  bis  own.  In  avoidance  of  this  con- 
clusion appellees  urge  that  while  tbe  rule 
making  coextensive  tbe  liability  of  principal 
and  sureties  upon  a  bond  of  this  character 
Is  well  established.  It  Is  not  applicable  here, 
because  from  the  date  of  tbe  order  approving 
the  final  account  the  relation  of  principal 
and  surety  between  the  administrator  and 
bis  bondsmen  ceased  to  exist  But  for  rea- 
sons already  pointed  out  this  objection  Is 
unsound.  One  of  the  things  wtaidi  this  bond 
was  given  to  secure  was  an  honest  and  cor- 
rect final  accounting,  and  until  that  duty 
was  performed  liability  on  the  bond  contin- 
ued. The  presentation  and  approval  of  an 
account  tainted  by  fraud  or  by  serious  mis- 
take, though  operating  for  the  time  being  to 
prevent  action  on  tt)e  bond,  conld  not  op- 
erate to  cancel  or  release  all  liability  there- 
on so  long  as  any  right  remained  to  set  aside 
the  order  thus  vrrongfully  obtained.  Pending 
the  equitable  proceeding,  there  was  at  most 
a  suspension  of  their  liability  to  an  action  at 
law  on  tbe  bond,  but  there  was  no  release 
of  liability  until  tbe  administrator's  duty  was 
performed. 

As  the  Judgment  below  must  be  reversed 
upon  the  merits  of  the  controversy,  we  need 
not  consider  other  questions  argued  by  coun- 
sel. The  case  is  ordered  remanded  for  fur- 
ther proceedings  not  inconsistent  with  tbe 
views  herein  expressed. 

Reversed. 


LTLMB  V.  OWEN  et  al. 

(Supreme  Court  of  Iowa.    May  3,  1810.) 

1.  Trusts  (J  83*)— Resuitinq  Trusts— Sur- 

FICIENCT  OF    PnOOF. 

Where  the  ]ega\  title  of  property  is  shown 
to  be  in  plaintiff,  it  requires  a  clear  and  sat- 
isfactory  showing  to  justify  the  court   In   de- 
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creein^  It  to  be  held  by  him  as  a  trastM  in  a 
resalting  trust. 

rx<d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  134-137;    Dec  Dig.  |  89.»] 
2.  Trtjstb  (5  8&*)— Resuitiwo  Tbusts— Suf- 
ficiency OP  Evidence. 

In  partition  in  which  complainant  had  the 
legal  title  to  the  property  and  claimed  to  own 
one  half  absolutely  and  the  other  half  in  trust, 
evidence  held  insufficient  to  sustain  defendant's 
contention  that  complainant  held  all  the  prop- 
erty as  trustee  in  a  resulting  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
DiK.  S  89.*] 

Appeal  from  District  Court,  Linn  County; 
F.  O.  Blllson,  Judge. 

Action  in  equity  for  partition  of  real  es- 
tate. Decree  as  prayed,  and  defendants  ap- 
peal.    Affirmed. 

Deacon,  Good,  Sargent  &  Spangler  and 
Jamison,  Smyth  &  Hann,  for  appellants. 
Votis  &  Haas,  James  M.  Gray,  and  Barnes 
ft  Chamberlain,  for  appellee. 

WEAVER,  J.  Stated  in  brief,  the  petition 
alleges  that  plaintiff  is  the  holder  of  the 
legal  title  to  lots  Nos.  3  and  4  In  block  No. 
11  in  Daniel's  addition  to  the'  town  of  Marl- 
on ;  that  he  is  the  absolute  owner  of  an  un- 
divided one-half  of  said  property;  and  that 
be  took  and  now  holds  the  title  to  the  other 
undirlded  one-half  thereof  In  trust  for  Luther 
P.  Owen,  who  has  since  died  testate  devislug 
all  his  estate  and  property  to  his  children, 
Hazeltine  Owen  and  Preston  Owen,  and  nam- 
ing Martha  A.  Elliott  and  Owen  N.  Elliott  as 
executors  of  bis  will  and  trustees  of  the  es- 
tate for  the  benefit  of  his  said  children.  It  Is 
also  alleged  that  Minnie  S.  Owen,  the  dl- 
Toreed  wife  of  the  deceased  and  mother  of 
said  devisees.  Is  their  duly  appointed  guard- 
ian, and  that  she  makes  some  claim  to  or  up- 
on said  property.  All  said  persons  are  made 
defendants,  and  plaintiff  asks  that  their  in- 
terests in  said  property  may  be  confirmed  as 
alleged  by  him,  and  that  partition  be  decreed 
accordingly.  Hazeltine  Owen  and  Preston 
Owen  by  their  guardian  answer  denying  that 
the  plaintiff  Is  the  owner  In  his  own  right  of 
any  part  or  Interest  in  said  property,  and  al- 
lege that  he  to(^  the  legal  title  to  the  same 
and  to  all  of  It  In  trust  for  Luther  P.  Owen 
In  bis  lifetime,  and  now  holds  it  In  like 
trust  for  the  devisees  under  the  will.  Minnie 
S.  Owen  disclaims  any  title  or  Interest  in  the 
property  except  such  as  sbe  may  have  in  her 
representative  capacity  as  guardian  for  her 
children.  The  executors  and  trustees  answer 
denying  any  knowledge  of  the  facts  and  ask- 
ing for  proof  of  the  matters  in  issue.  The 
district  court  upon  consideration  of  the  evi- 
dence presented  on  the  trial  found  for  the 
plaintiff,  confirmed  his  title  to  a  half  Interest 
hi  the  lots,  and  ordered  partition  on  that 
basis.  The  guardian  appeals  on  behalf  of 
her  wards,  but  the  executors  and  trustees 
do  not  join  therein. 


It  is  the  (daim  of  the  appellants,  and  there 
Is  evidence  tending  to  show,  that  the  lots  in . 
controversy  were  formerly  owned  by  one 
Daniels,  or  Daniels  &  Co.,  who  became  bank- 
rupts; that  in  the  settlement  of  their  buslne^ 
these  lots  were  turned  over  to  one  C.  M. 
Hollis  In  consideration  of  the  cancellation  of 
certain  claims  held  by  blm  and  the  payment 
of  about  $152  in  money ;  tbat  Luther  P.  Owen 
furnished  tbe  money,  aggregating  about  $700, 
with  which  to  consummate  this  transaction, 
and  by  virtue  of  an  arrangement  between  him 
and  Hollls  be  became  the  purchaser  and  own- 
er of  tbe  lots,  but  at  bis  request  the  title  was 
taken  In  the  name  of  Llllle,  who  was  his 
brother-in-law.  When  purchased,  the  lots 
were  unimproved,  and  for  several  years  were 
put  to  no  use  except  as  pasture  for  horses 
owned  by  Owen.  In  the  year  1901  four  cot- 
tages were  erected  on  the  lots.  Owen  was 
the  person  actively  engaged  In  making  the 
contracts  and  paying  the  money  thereon,  but 
took  receipts  for  payments  as  being  made  by 
"George  B.  LIUle,  per  L.  P.  Owen."  He  also 
collected  the  rents  on  the  cottages  after  their 
construction  and  did  other  acts  of  owner- 
ship which  we  win  not  attempt  to  set  out  In 
detail.  On  the  other  hand,  Llllle  swears  that 
he  blms^f  paid  to  Hollls  the  purchase  price 
of  lots,  $720,  and  paid  tbe  taxes  thereon  from 
year  to  year.  There  is  other  evidence  tend- 
ing to  show  acts  of  ownership  on  bis  part  in- 
the  way  of  repairs  on  the  buildings,  payment 
of  water  rents,  and  other  particulars.  It  also 
appears  that,  in  the  divorce  proceedings  be- 
tween Owen  and  wife  in  the  year  1905,  the 
matter  of  the  ownership  of  these  lots  became 
the  subject  of  investigation,  that  Owen  then 
alleged  that  he  owned  an  undivided  half 
thereof,  and  made  a  sworn  statement  specific- 
ally denying  that  he  had  any  other  or  great- 
er interest  therein. 

There  is  more  or  less  corroboration  of  tbti 
claims  asserted  on  either  side;  but  we  have 
given  enough  to  show  the  general  nature  ot 
tbe  case  as  made  by  the  contending  parties. 
Tbe  death  of  both  Owen  and  Hollls  leaves 
us  with  but  little  competent  direct  evidence 
of  tbe  circumstances  under  which  the  title  to 
tbe  property  was  acquired,  and  very  much 
of  the  record  Is  made  by  proof  of  matters 
which  is  little  better  than  hearsay,  or  at  best 
collateral  circumstances  which  are  not  in* 
consistent  with  the  truth  of  either  contention. 
Tbe  le^al  title  being  found  In  the  appellee.  It 
requires  a  clear  and  satisfactory  showing  to 
Justify  the  court  In  decreeing  It  to  be  held  In 
trust  merely.  Murphy  v.  Hanscome,  76  Iowa, 
192,  40  N.  W.  717;  Cunningham  v.  Cunning- 
ham, 125  Iowa,  681,  101  N.  W.  470.  It  Is 
true  that.  If  it  be  clearly  shown  tbat  Owen 
paid  Hollls  tbe  purchase  money  and  caused 
the  title  to  be  taken  in  the  name  of  appellee, 
the  latter  would  ordinarily  be  held  as  the 
trustee  of  a  resulting  trust ;  but  the  evidence 
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of  snch  payment  la  neither  clear  nor  satis- 
factory. The  best  that  can  be  said  of  the 
case  made  by  the  guardian  Is  that  the  facta 
shown  by  her  are  consistent  with  the  theory 
that  Luther  P.  Owen  was  the  beneficial  own- 
er of  the  entire  property,  but  to  Justify  a  de- 
cree impeaching  the  title  upon  circumstantial 
evidence  the  showing,  as  we  have  said,  should 
be  clearly  Inconsistent  with  the  appellee's 
ownership  in  his  own  right.  Indeed,  we  may 
take  It  for  granted  that  Blrs.  Owen  does  not 
desire  the  court  to  decree  the  title  to  be  In 
her  wards  at  the  price  of  convicting  her 
former  husband  and  the  dead  father  of  her 
children  of  bald  perjury,  except  upon  the 
most  convincing  proof.  Such  a  showing  Is 
not  made  by  the  record  before  us. 

Considerable  evidence  on  either  side  has 
been  made  the  subject  of  objection  either  as 
to  Its  competency  or  the  competency  of  the 
witnesses;  but  we  think  it  unnecessary  to 
enter  upon  a  consideration  of  the  question 
thus  raised,  for,  if  we  were  to  bold  the  appel- 
lant's position  in  each  instance  to  be  correct, 
we  are  of  the  opinion  that  the  record  would 
still  fail  to  Justify  any  other  conclusion  than 
the  one  reached  by  the  trial  court.  The  is- 
sue Is  properly  one  of  fact,  and,  holding  as 
we  do  that  the  trial  court  correctly  decided 
It,  no  further  discussion  la  required. 

The  decree  appealed  from  la  atBrmed. 


MARSHALLTOWN  STONE  CO.  v.  DES 
MOINES   BRICK  MFG.   CO. 

(Supreme  Court  of  Iowa.     May  11,  1010.) 

1.  CORPOBATIOnS  (J  374*)— POWBRS. 

Whatever  may  be  fairly  regarded  as  Inci- 
dental to  and  consequential  on  those  things 
which  are  authorized  by  the  charter  of  a  cor- 
poration will  not  be  held  ultra  vires  unless  ex- 
pressly prohibited. 

[Ei.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1517,  1518;   Dec.  Dig.  $  374.*] 

2.  COBPOBATIONS  (8  406*)— OFFICBRS— PoWERS. 

The  general  manager  of  a  corporation  may 
bind  it  within  the  scope  of  Its  corporate  busi- 
ness, but  not  In  excess  of  its  i>owers. 

(EH.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {(  1011-1614;    Dec.  Dig.  S  406.*] 

3.  corpobationb  (i  487*)— contbacts— ultaa. 
Vibes. 

A  corporation  may  avoid  a  contract  made 
by  one  of  its  officers  In  excess  of  the  corporate 
powers  If  not  estopped  so  to  do. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S|  1893-1898;    Dec.  Dig.  i  487.*] 

4.  Corporations  (J  888»)—Contbact8— Ultra 
Vires— Ebtoppel. 

Where  a  private  corporation  has  entered 
into  a  contract  in  excess  of  its  general  powers, 
and  has  received  the  benefits  thereof,  it  is 
estopped  from  settinz  up  the  defense  in  an  ac- 
tion to  enforce  performance  on  its  part  that 
it  was  without  power  to  make  the  contract. 

[M.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  1556-loo8 ;   Dec.  Dig.  {  38a«) 


6.  Cobpobations  (i  874*)  —  Powns  —  Ooir- 

TBACT8. 

A  brick  manufacturing  corporation,  anthor- 
ized  b^  its  articles  to  manufacture  certain  com- 
modities usually  made  of  day,  to  contract  to  do 
work  or  construct  improvements  wherein  prod- 
ucts of  the  character  of  such  commodities  were 
used,  to  execute  such  contracts,  and  to  lease 
and  sell  real  estate  for  the  purposes  of  the  busi- 
ness, had  no  implied  power  to  contraH  with- 
another  cotporation  to  pay  it  for  all  the  stone 
made  use  of  in  a  certain  job  p;'ovided  the  latter 
corporation  should  not  furnish  the  same. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S8  1517,  1518;   Dec.  Dig.  i  37-4.*l 

6.  Corporations  (|  388*)— Contracts— Ultra. 

Vires — Estoppel. 

The  corporation  not  having  received  any 
benefit  from  such  contract  was  not  estopped 
from  pleading  in  an  action  thereon  that  it  was 
in  excess  of  the  corporate  powers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1556,  1557 ;    Dec.  Dig.  i  388.*J 

Appeal  from  District  Conrt,  Polk  County; 
Jesse  A.  Bliller,  Judge. 

Action  on  an  alleged  contract  resulted  In 
Judgment  as  prayed.  The  defendant  appeals. 
Reversed. 

Henry  &  Henry,  for  appellant  Boardman 
&  Lawrence  and  Bowen,  Bremner  &,  Alber- 
son,  for  appellee. 


LADD,  J.  This  case  has  been  here  twice 
before.  On  the  first  appeal,  the  contract  as 
alleged  In  the  petition  was  held  not  to  be  vul- 
nerable to  the  frouuda  of  a  demurrer  that  It 
was  without  consideration  and  against  publlu 
policy.  114  Iowa,  574,  87  N.  W.  406.  On  the 
second  appeal,  entering  Judgment  of  a  dis- 
missal after  setting  aside  the  verdict  was  ad- 
judged error.  101  N.  W.  1124.  On  the  last 
trial,  it  appeared  that  plaintiff,  a  corpora- 
tion, owned  a  stone  quarry  near  Marshall- 
town  in  1898,  was  selling  "rubble"  therefrom, 
and  had  disposed  of  two  or  three  car  loads 
of  stone,  broken  by  band.  The  spur  track 
from  the  main  line  of  the  Chicago  Great 
Western  Railway  Company  ran  within  400 
feet  of  the  face  of  the  quarry,  but  was  not 
extended  to  it  until  the  latter  part  of  that 
year.  Abont  the  15th  or  20th  of  July,  the 
company  entered  into  a  contract  for  the  pur- 
chase of  a  crushing  outfit  on  condition  that  It 
might  be  canceled  within  30  days.  About  the 
same  time  Magden  &  Sheeley  applied  to  the 
president  of  the  company,  F.  Q.  Pierce,  for 
prices  on  crushed  stone  for  the  pavement  of 
Cottage  Grove  avenue  in  Des  Moines,  and 
was  Informed  that  this  would  deiiend  on 
freight  rates.  The  company  Immediately  ap- 
plied therefor  to  the  freight  ageut  of  the 
railroad  company.  This  agent  informed  the 
manager  of  defendant,  Thomas  F.  Flynn,  of 
this  application,  and  suggested  that  some  ar- 
rangement be  made  to  obviate  the  necessity 
of  the  railroad  company  making  very  low 
rates  to  the  stone  company  which  it  would 
be  Inclined  to  do,  and  Flynn  promised  to  aee 
what  could   be  done.     Shortly   afterwards. 
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Pierce  was  told  by  some  one  over  tbe  tele- 
lAone  that  defendant  would  like  to  see  btm, 
and  be  Tlslted  Its  office,  wbere  be  met  Flyuu. 
Pierce  teetlfled  that  after  some  conversation 
Flftin  mentioned  tbat  be  bad  beard  tbat 
platntltr  was  figuring  on  furulshlng  Magden 
&  Sheeley  stone  for  tbe  pavement,  and  would 
rather  plalntlft  would  not  furnish  it;  tbat 
Pierce  said  he  did  not  feel  like  withdrawing 
without  getting  something  out  of  it;  and  tbat 
it  was  finally  agreed  tbat  defendant  would 
pay  plaintiff  25  cents  per  cubic  yard  for  all 
crushed  stone  used  therein,  and  this  was  to 
be  computed  at  one  cubic  yard  to  eight  yards 
of  pavement,  and  that  plaintiff  undertook  not 
to  ship  stone  to  Des  Moines  during  the  re- 
mainder of  the  year.  Plaintiff  immediately 
notified  Magdm  &  Sheeley  tbat  It  could  not 
quote  prices  to  them,  canceled  its  contract  for 
the  stone  crusher,  and  in  all  respects  per- 
formed said  agreement  If  such  there  was. 
There  were  20,534  cubic  yards  of  pavement, 
and  recovery.  If  at  all,  would  be  for  1641.50, 
with  interest  On  the  other  hand,  Flynn  de- 
nied that  any  arrangement  of  the  kind  on  the 
part  of  defendant  was  discussed,  but  testified 
that  he  requested  J.  M.  Christy,  secretary  of 
the  Earlham  Land  Company,  engaged  in 
crushing  and  selling  stone,  and  W.  P.  Mu- 
mangh,  representing  Jack  Campbell,  who  also 
operated  a  stone  quarry  to  meet  Pierce  at  de- 
fendant's office,  and  that  these  men  agreed 
with  him  that  tlie  Earlham  Land  Company 
and  Campbell  should  each  p&j  plaintiff  25 
cents  per  cubic  yard  of  crushed  stone  fur- 
nished by  his  principal  for  said  pavement, 
and  that  plaintiff  should  not  ship  any  during 
the  remainder  of  the  year.  Both  Christy  and 
Mumaugb  corroborate  Flynn's  story.  On  the 
other  hand,  Pierce's  testimony  is  somewhat 
corroborated  by  that  of  Boardman-  It  is  ap- 
parent from  this  recital  of  tbe  record  that 
the  issues  of  fact  were  for  the  Jury,  and,  as 
we  discover  no  error  in  tbe  court's  rulings 
during  tbe  trial,  tbe  case  may  be  disposed  of 
on  the  theory  that  there  was  a  contract  such 
as  alleged,  and  that  the  plaintiff  observed  its 
negative  requirements.  It  will  be  observed 
that  this  contract  was  not  for  tbe  purchase 
of  stone  of  plaintiff,  nor  was  it  for  refraining 
from  shipping  stone  for  any  improvement  in 
which  defendant  was  then  interested,  or  in 
which  subsequently  it  became  or  expected  to 
become  interested.  So  far  as  the  defendant 
is  concerned,  it  d^ved  not  tbe  slightest  ad- 
vantage from  the  transaction.  The  sole  con- 
sideration was  in  plaintiff  not  doing  what  it 
otherwise  would  have  done  but  for  defend- 
ant's alleged  promise.  114  Iowa.  674,  87  N. 
W.  496.  According  to  the  Jury's  finding,  the 
naked  agreement  was  that  plaintiff  should 
not  ship  any  broken  stone  to  Des  Moines  dur- 
ing the  remainder  of  the  year,  and  defendant 
should  pay  25  cents  per  cubic  yard  of  all 
stone  made  use  of  in  a  certain  Job,  and  it  may 
be  conceded  that  unless  this  agreement  was 
in  excess  of  the  corporate  powers  of  defend- 
ant, or  tbe  latter  was  estopped  from  raising 


that  Issue,  tbe  Judgment  must  stand.  Such 
powers  are  defined  in  one  of  the  artides  of 
lncor]K>rntion. 

The  general  nature  of  the  business  to  be 
transacted  by  this  corporation  shall  be  to 
manufacture  and  sell  paving  brick,  pressed 
brick,  fire  brick,  and  sewer  or  tile  pipe  in 
any  part  of  the  United  States,  and  also  enter 
into  contracts  for  tbe  performance  of  any  work 
or  construction  of  any  structure  or  Improve- 
ment, in  tbe  doing  or  construction  of  which 
products  of  tbe  character  of  those  to  be  manu- 
factured by  this  company  are  used,  and  to  do 
such  work  and  construct  such  structures  and 
improvements,  the  intention  being  that  the 
company  shall  have  the  right  to  enter  into  con- 
tracts for  the  performance  of  such  work  or 
construction  of  such  structures  or  improve- 
ments and  to  perform  such  work,  construct 
such  structures  or  improvements  in  the  city 
of  Des  Moines  or  elsewhere  within  the  state 
of  Iowa  and  outside  the  limits  of  said  state, 
also  to  purchase  or  lease  real  estate  for  the 
purpose  of  said  manufacturing,  erect  build- 
ings and  improvements  thereon,  purchase  the 
necessary  material  therefor,  and  to  lease  or 
sell  any  such  real  estate,  buildings,  improve- 
ments, or  material,  whether  acquired  by  pur- 
chase, lease  or  contract. 

Upon  analyzing  this,  it  will  be  observed 
that  tbe  company  was  authorized  (1)  to  man- 
ufacture certain  commodities  ordinarily  made 
of  clay;  (2)  to  enter  into  contracts  to  do  work 
or  construct  improvements  wherein  products 
of  the  character  of  such  commodities  were 
used;  (3)  to  execute  such  contracts;  (4)  to 
lease  or  purchase  real  estate  for  tbe  purpose 
of  said  manufacturing,  erect  buildings  and 
improvements  thereon,  and  purchase  neces- 
sary materials  for  tbe  erection  of  these;  and 
(5)  to  lease  or  sell  any  of  such  real  estate, 
buildings,  Improvements,  or  materials.  No 
one  could  well  claim  that  authority  to  make 
the  agreement  alleged  herein  might  be  in- 
cluded within  the  first  or  last  two  subdivi- 
sions. The  power  to  contract  for  tbe  doing 
of  work  or  making  of  improvements  and  to 
carry  the  same  out  necessarily  implied  tbe 
power  to  acquire  materials  with  which  thi» 
might  be  done.  To  that  end  there  can  be  no 
doubt  but  that  defendant  was  authorized  to 
buy  broken  stone  and  other  material  when- 
ever required  for  tbat  purpose.  This  was  an 
implied  power.  It  was  nowhere  expressly 
conferred,  and  tbe  implication  is  on  tbe 
ground  of  necessity,  for  without  it  the  cor- 
poration might  be  unable  to  discbarge  the 
functions  for  which  it  was  created.  What- 
ever may  fairly  be  regarded  as  incidental  to 
and  consequential  upon  those  things  which 
are  authorized  by  tbe  charter  of  a  corpora- 
tion will  not  be  held  ultra  vires,  unless  ex- 
pressly prohibited.  As  related  to  the  object 
specified  in  tbe  article,  we  may  concede  that 
the  corporation  might  exercise  such  powers 
as  a  natural  person  might  properly  and  law- 
fully use  to  accomplish  tbe  same  results  under 
similar  circumstances,  and  yet  these  would 
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not  include  evea  as  Incidental  tbereto  that  of 
contracting  with  another  corporation  not  to 
ship  to  a  specified  locality  materials  in  which 
it  has  no  interest,  in  competition  with  which 
it  deals  in  no  commodity,  and  in  contracts 
contemplated  involving  tJie  use  of  which  it 
had  no  concern.  A  clearer  case  of  ultra  vires 
can  scarcely  be  imagined.  See  large  number 
of  cases  collected  in  2  Cook  on  Corporations, 
{  681,  and  notes  illustrating  what  acts  of  a 
corporation  are  to  be  regarded  as  ultra  vires. 
Flynn,  as  general  manager,  might  bind  the 
company  within  the  scope  of  Its  corporate 
business,  but  not  in  excess  of  its  powers. 
Beach  on  Private  Corp.  J  209;  10  Cjjc.  924. 
And  having  undertaken  to  do  so,  as  was 
found,  the  corporation  may,  unless  the  plea 
of  estoppel  be  sustained,  avoid  the  contract 
on  this  ground.  In  re  Assignment  of  Mutual 
Guaranty  Fire  Ins.  Co.,  107  Iowa,  143,  77  N. 
W.  8C8,  70  Am.  St.  Rep.  149;  Beach  v.  Wake- 
field, 107  Iowa,  567,  76  N.  W.  688,  78  N.  W. 
197.  The  principle  on  which  such  a  plea  is 
sustained  was  clearly  expressed  in  Twiss  v. 
Ass'n,  87  Iowa,  738,  55  N.  W.  8,  43  Am.  St. 
Rep.  418:  "Where  an  ultra  vires  contract  is 
made  and  performed  on  one  side,  the  other 
party  cannot  be  permitted  to  enjoy  the  bene- 
fits received,  but  will  be  required  in  a  proper 
action  to  account;  in  other  words,  the  doe- 
trine  of  want  of  power  to  contract  cannot  be 
Invoked  to  aid  a  party  to  perpetrate  a  wrong 
and  injustice."  In  Beach  v.  Wakefield,  su- 
pra, the  authorities  are  reviewed  at  some 
length,  and  the  conclusion  reached  that  where 
a  private  corporation  has  entered  into  a  con- 
tract In  excess  of  its  general  powers,  and  has 
received  the  fruits  or  benefits  thereof,  it  is 
estoi^ed  from  setting  up  the  defense  in  an 
action  to  enforce  performance  on  its  part 
that  it  was  without  power  to  make  such  con- 
tract See,  also,  Vermont  Fum.  Manufactur- 
ing Co.  V.  De  Soto  Co-op.  Creamery  Co.,  122 
N.  W.  930.  Of  course,  exceptions  obtain 
where  the  contract  is  prohibited  by  statute 
or  is  against  public  policy.  Conceding  the 
agreement  In  question  not  to  be  within  excep- 
tions, there  Is  no  reason  for  saying  that  it  is 
within  the  rule.  As  said,  the  defendant  de- 
rived no  benefit  from  this  agreement,  and 
there  were  no  fruits  for  It  to  enjoy.  Nor 
does  it  appear  to  have  been  entered  into  for 
the  benefit  of  another  nor  even  that  any  oth- 
er reaped  any  reward  from  the  plaintitTs 
naked  compliance  with  its  promise  of  inac- 
tion. Nor  can  it  be  said  from  the  record  be- 
fore us  that  such  inaction,  aside  from  not 
benefiting  others,  worked  any  Injury  to  plain- 
tiff save  as  this  may  be  presumed.  Possibly 
there  may  be  cases  where  the  circumstances 
are  such  that  performance  by  one  party  to 
bis  detriment  may  estop  the  other  from  plead- 
ing ultra  vires  even  though  not  benefited,  but 
the  detriment  must  be  actual  and  with  the 
latter's  knowledge,  not  merely  presumptive 
as  in  the  case  before  us.    We  are  of  the  opin- 


ion that  the  contract  was  in  excess  of  defend- 
ant's powers,  and  that  it  was  not  estopped 
from  BO  pleading.  Our  conclusion  is  that  a. 
verdict  should  have  been  directed  for  defend- 
ant 
Reversed. 


SIMPKINS  ▼.  HAWKETE  COMMERCTAIi 

MEN'S  ASS'N. 

(Supreme  Court  of  Iowa.    Kay  fO,  1910.) 

1.  Insubahcx  ({  543*)— Accident  Inscbaivce 
— Pboof  of  Dkath— -Sdfficienct. 

A  statement  in  the  proof  of  death  under  an 
accident  policy  against  death  by  external,  vio- 
lent, and  accidental  means  that  death  was  caus- 
ed by  poisoning,  introduced  by  a  needle,  suffi- 
ciently states  the  cause  of  death,  and  that  it 
was  caused  by  external,  violent,  and  accidental 
means. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1347;  Dec  Dig.  {  543.*] 

2.  Insurance  (S  539*)— Accident  Inburanck 
—Accident  Causing  Dkatu. 

Strictly  speaking,  there  can  be  no  accident 
causing  death  within  the  by-laws  of  an  accident 
insurer,  requiring  written  notice  of  the  accident 
causing  death  within  a  specified  time  after  the 
happening  of  the  accident  so  long  as  insured 
lives,  and  the  by-law  is  satisfied  by  notice  con- 
tained In  proofs  of  death  furnished  two  days  aft- 
er the  death  of  insured. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Dec.  Dig.  i  539.*] 

3.  Insurance  (|  540*)— Accident  Insubancb 

—  Notice  of  Accident  CAUSiNa  Death  — 
Sufficiency. 

Within  15  days  after  Insured  In  an  .acci- 
dent policy  was  Injured,  and  while  he  was  sick, 
a  relative  and  business  partner  prepared  and 
delivered  to  insurer  a  written  notice  of  the  in- 
jury. In  response  thereto  the  medical  examiner 
of  insurer  visited  insured,  saw  the  wound,  and 
diagnosed  the  case,  and  reported  the  conditions 
discovered.  After  the  death  of  Insured  and  proof 
thereof  was  submitted,  the  secretary  of  insurer, 
in  charge  of  the  business,  based  a  lefusal  to 
pay  on  a  clause  of  the  by-laws,  which  excepted 
from  the  insurance  injuries  arising  from  con- 
tact with  poisonous  substances.  Held,  that  no- 
tice of  the  accident  causing  death  was  given 
within  15  days  after  the  accident  as  required 
by  a  by-law,  for,  though  the  facts  did  not  show 
a  waiver  of  notice,  they  were  sufficient  to  war- 
rant an  inference  of  the  fact  of  notice. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  S  1338;   Dec.  Dig.  i  54a*] 

4.  Insurance  (|  643*)— Accident  Ihsxtbahcb 

—  Proof  of  Accidbntaj,  Injttbt  —  Suffi- 

CIENCT. 

Insured    in   an    accident    ^licy   insuring 

against  death  through  external,  violent,  and  acci- 
dental means  sustained  a  physical  injury  while 
embalming  a  dead  body.  The  injury  consisted 
of  a  puncture  of  the  palm  of  the  band  with 
the  point  of  an  embalming  needle,  which  Induc- 
ed blood  poisoning,  causing  death  three  weeks 
later.  The  proof  of  death  proved  the  external 
wound  on  the  hand  of  insured,  and  that,  blood 
poisoning  therefrom  caused  his  death.  It  also 
showed  a  combination  of  circumstances  indicat- 
ing that  the  wound  had  been  received  in  em- 
balming a  dead  body.  It  was  shown  by  a  wit- 
nes!!  acquainted  with  the  instrument  that  the 
shape  and  appearance  of  the  wound  were  such 
as  could  have  been  produced  by  the  point  of 
an  embalming  needle.    Held,  that  the  proof  suf- 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  IndexM 
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Scientlj  Aowed  tn  accidental  Injary  and  the 
accidental  natnre  of  tlie  deatlt  of  insured. 

FEd.  Note.— I^r  etlier  cases,  see  Insttianea, 
Gent.  Dig.  I  1347;   Dec.  Dig.  |  643.*] 

6.   iRStmARCK  (I  457*)— ACXIIDKNT  IR8DBARCS 
— ■"COHTAOT  WITH  POISONOUS  SUBSTAHCKS." 

'Wliere  an  embalmer  accidentally  pnnctnred 
the  palm  of  bis  hand  with  the  point  of  an  em- 
baiming  needle  while  embalming  a  dead  body, 
and  blood  poison  set  in,  resulting  in  death,  a 
few  weeka  later,  the  death  was  not  from  "con- 
tact with  poisonoos  substances"  within  an  ac- 
cident policy  exempting  insurer  from  liability 
for  injuries  arising  from  "contact  with  poison- 
ooB  sulMtancea." 

[E^d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1175;  Dec:  Dig.  i  457.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  pp.  1482,  1483.] 

«.  iHSURAifCE  ({  146*)  —  Contracts  —  Con- 

8TBUCTI0N. 

Where  the  language  of  any  of  the  provi- 
sions of  a  contract  of  Insurance  is  fairly  open 
to  different  constructions,  the  one  most  favorable 
to  insured  will  be  accepted. 

[E]d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  296;   Dec  Dig.  |  140.*] 

Appeal  from  District  Court,  Marshall  Coon- 
tj;   C.  B.  Bradshaw,  Judge. 

Action  to  enforce  collection  of  ft  policy  or 
cotlflcate  of  accident  Insurance.  Judgment 
for  plaintiff  as  inrayed,  and  defendant  ap- 
peals.   Affirmed. 

Bradford  &  Johnson,  tor  appellant  Cum- 
mings  &  Mote,  for  appellee. 

"WEIAVER,  J.  The  defendant  is  a  mutual 
benefit  association  organized  for  the  purpose 
of  Insuring  its  members,  upon  certain  condi- 
tions, against  personal  injury  and  death  from 
accidental  causes.  On  July  9,  1906,  H.  E. 
Slmpkins,  an  undertaker  by  occupation,  re- 
siding and  doing  business  at  Marshalltown, 
Iowa,  where  the  defendant's  principal  ofiSce 
Is  located,  was  duly  admitted  to  membership 
In  the  association,  and  remained  a  member 
thereof  in  good  standing  until  his  death  on 
February  2,  ■1907.  Among  the  benefits  and 
Indemnities  assured  to  a  member  In  good 
standing  In  said  association  Its  by-laws  pro- 
vide the  following:  Article  6,  {  2:  "When- 
ever a  member  In  good  standing,  shall,  through 
external,  violent,  and  accidental  means,  re- 
ceive bodily  Injuries  which  shall,  Independ- 
ently of  all  other  causes,  result  In  death  with- 
in twenty-six  weeks  from  said  accident,  the 
beneficiary  named  in  his  application  for 
membership,  or  his  heirs,  If  no  beneficiary  Is 
named  therein,  shall  be  paid  the  proceeds  of 
one  assessment  of  two  dollars  upon  each 
member  in  good  standing,  but  In  no  case 
shall  such  payment  exceed  the  sum  of  five 
thousand  dollars,  which  shall  be  In  full  sat- 
isfaction of  all  liability  to  the  said  deceased 
member,  his  beneficiary,  heirs  or  legal  rep- 
resentatives." It  is  the  claim  of  plaintiff 
that  on  or  about  January  9,  1907.  said  H.  E. 
.Slmpkins,  while  engaged  In  the  line  of  his 
business  In  embalming  the  body  of  a  deceas- 


ed person,  acddently  wounded  and  punctur- 
ed the  palm  of  his  hand  with  the  jiolnt  of 
an  embalming  needle  or  trocar,  which  In- 
duced or  caused  blood  poisoning,  from  which 
death  ensued  some  three  or  four  weeks  later. 
It  is  further  alleged  that  within  15  days 
from  the  date  of  such  Injury  written  notice 
thereof  was  given  to  said  association,  and 
that  within  60  days  of  the  decease  of  said 
member  notice  thereof  with  proof  of  the 
death  was  also  duly  served.  It  Is  also  al- 
leged that  at  the  date  of  the  death  of  said 
Slmpkins  there  were  In  said  association  1,780 
members,  but  It  has  wholly  failed  to  pay  the 
amount  of  benefits  to  which  the  estate  of 
the  deceased  Is  entitled,  and  has  failed,  neg- 
lected, and  refused  to  levy  any  assessment 
upon  Its  said  membership  for  the  purpose  of 
paying  such  claim.  A  decree  Is  asked  ordering 
such  assessment  to  be  made  and  payment 
of  the  proceeds  to  the  plaintiff.  The  answer 
of  the  defendant  admits  his  membership  of 
Slmpkins  In  good  standing  at  the  date  of  his 
death,  but  denies  all  the  other  material  alle- 
gations of  the  petition.  It  also  alleges  that 
under  one  of  Its  by-laws,  when  a  member 
dies  from  natural  causes,  there  shall  become 
due  to  his  beneficiary  or  his  estate  the  sum 
of  four  cents  per  capita  of  the  entire  mem- 
bership, and  that  by  the  terms  of  this  provi- 
sion there  became  due  to  the  plaintiff  as  ex- 
ecutrix the  sum  of  $71.60,  which  sum  de- 
fendant tendered  to  plaintiff,  who  refused  to 
receive  It  Said  tender  Is  also  brought  Into 
court  and  deposited  for  the  plaintiff's  ac- 
ceptance and  use.  While  numerous  errors  are 
assigned,  counsel  for  appellant  condense  and 
confine  the  proposition  relied  upon  under 
three  heads,  which  we  shall  briefly  consider 
In  the  order  In  which  they  are  stated  in  the 
printed  brief. 

1.  It  Is  said  that  no  notice  was  given  the 
defendant  of  the  alleged  accidental  nature 
of  Slmpkins'  death.  The  record  does  not 
bear  out  the  objection.  Slmpkins  died  on 
February  2,  1907.  On  February  4,  1907, 
proof  of  death  made  out  upon  the  blanks 
usually  employed  for  that  purpose  were  pre- 
pared by  the  attending  physician  and  oth- 
ers, and  furnished  the  defendant  In  the 
physician's  report  it  was  stated  In  unequivo- 
cal language  that  dehth  was  caused  by  sep- 
tic poisoning  introduced  by  a  needle,  and 
that  there  was  no  remote  cause  of  such  fatal 
result  But  counsel  say  this  was  Insufflclent 
because  the  physician  does  not  state  ^eclflc- 
ally  how  the  Injury  was  Inflicted,  or  that 
It  was  accidental.  This  Is  demanding  a  much 
higher  degree  of  particularity  than  reason 
or  the  law  requires.  It  has  often  been  held 
that  the  notice  required  in  such  cases  need 
not  incorporate  a  minute  and  detailed  his- 
tory of  the  case.  In  Correil  v.  Accident  So- 
ciety, 139  Iowa,  40,  116  N.  W.  1046,  we  said 
that  the  requirement  In  cases  of  this  charac- 
ter "Is  that  the  fact  of  death  be  stated,  and. 
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as  far  aa  known  at  tbe  time,  the  cause 
thereof."  So,  too,  where  "full  particulars" 
are  demanded  by  the  contract,  it  does  not 
mean  necessarily  a  complete  recitation  of  all 
the  facts,  but  enough  to  enable  the  insurer  to 
intelligently  pursue  the  inquiry  if  it  desires 
to  do  so.  Here  the  alleged  cause  of  the 
death  was  clearly  stated  and  attributed  to  a 
bodily  injury  caused  by  external  and  violent 
means.  We  think  it  also  sufficiently  conveys 
the  information  that  such  injury  was  acci- 
dental. If  the  proof  or  notice  had  shown 
that  deceased  had  died  of  a  knife  wound  or 
a  gun  shot  wound,  it  would  not  be  necessary 
to  negative  the  idea  that  the  injury  was  of 
a  voluntairy  or  suicidal  character.  The  nat- 
ural inference  from  such  statement  would  be 
that  such  Injury  and  death  were  accidental. 
In  this  connection  reliance  is  also  placed 
on  a  clause  of  the  defendant's  by-laws  which 
reads  as  follows:  "Provided,  further,  that 
the  association  shall  in  no  event  be  liable  to 
any  beneficiary,  heir  or  legal  representative 
for  any  claim  arising  from  the  death  of  a 
member  as  aforesaid,  unless  such  member, 
his  beneficiary,  heirs  or  legal  representative 
for  any  claim  arising  from  the  death  of  a 
member  as  aforesaid,  give  written  notice  to 
the  Secretary  of  the  Association  of  the  ac- 
cid^it  causing  tbe  death,  within  fifteen  days 
after  the  happening  of  said  accident,  which 
notice  shall  state  the  full  name  of  the  mem- 
ber and  contain  full  particulars  of  such  acci- 
dent, and  shall  also  within  sixty  days  from 
tbe  time  of  such  death  furnish  the  Board  of 
Directors  with  afiSrmative  proof  in  writing  of 
the  death,  and  of  Its  being  the  proximate  re- 
sult of  external  and  accidental  means."  It  is 
insisted  that  there  was  no  compliance  with 
this  condition,  and  hence  there  can  be  no  re- 
covery. Strictly  speaking,  there  can  be  no 
such  thing  as  an  "accident  causing  death," 
80  long  as  the  injured  person  lives,  and  in 
the  nature  of  things  "notice  of  the  accident 
causing  the  death"  is  not  possible  until  death 
has  supervened,  and,  upon  this  construction, 
the  provision  above  quoted  would  be  satis- 
fled  by  the  information  contained  in  the 
proofs  of  loss  to  which  we  have  already  call- 
ed attention.  But  without  resorting  to  such 
construction,  and  giving  to  tbe  by-law  the 
efTect  which  counsel  ascribe  to  It,  we  still 
think  the  record  Justifies  the  holding  of  the 
trial  court.  There  Is  evidence  that  after  the 
injury  to  Simpklns,  and  while  he  was  sick 
therefrom,  his  son-in-law  and  partner  in  busi- 
ness prepared  a  written  notice  of  such  in- 
jury and  delivered  it  to  the  defendant  before 
the  expiration  of  15  days  from  the  date  of 
the  accident.  This  is  not  denied  by  any  wit* 
ness  on  tbe  part  of  defendant,  though  its 
secretary,  who  appears  to  t>e  Its  active  offi- 
cer, was  on  the  witness  stand,  and  had  op- 
portunity to  do  so  liAd  tbe  fact  Justified  it 
Apparently  in  response  to  this  notice  the 
medical  examiner  of  the  association  visited 
the  injured  man,  saw  the  wound  on  his 
band,  and  dlasnosed  the  case  as  one  ot  blood 


poisoning,  and  made  report  of  the  conditions 
discovered  by  him.  Still  further,  when  death 
occurred  and  proofs  of  plaintiff's  claim  were 
submitted,  her  attorney  called  at  defendant's 
office,  and  In  an  interview  with  the  secretary, 
who,  as  its  counsel  say,  was  the  person  "left 
in  charge  of  the  business,"  the  latter  based 
the  defendant's  refusal  to  pay  not  upon  the 
failure  to  give  notice,  but  upon  a  clause  of 
the  by-laws  which  excepted  from  the  insur- 
ance Injuries  arising  from  "contact  with  poi- 
sonous substances."  If,  as  argued,  none  of 
these  things  operate  as  a  waiver  of  the  ne- 
cessity of  notice,  they  are  at  least  legitimate 
circumstances  from  which  the  fact  of  notice 
may  be  fairly  inferred.  The  objection  to  tbe 
sufficiency  of  the  notice  cannot  be  sustained. 

2.  The  second  point  made  by  the  appellant 
is  that  the  plaintiff's  action  was  prematurely 
begun.  This  is  but  another  form  in  which 
advantage  is  sought  to  be  taken  of  the  alleg- 
ed failure  to  prove  the  service  of  notice  of 
the  accident  and  death;  and,  as  we  have  al- 
ready held  that  objection  not  well  taken, 
we  need  not  dwell  longer  upon  that  proposi- 
tion. 

3.  The  remaining  objection  made  Is  to  the 
sufficiency  of  the  proof  of  accidental  Injury 
to  the  deceased  and  the  accidental  nature  of 
his  death.  Some  of  the  essential  features 
of  this  branch  of  the  case  have  already  been 
the  subject  of  our  consideration,  and  we 
shall  not  repeat  what  has  been  said  there- 
on. There  is  direct  and  undisputed  proof  of 
an  external  wound  on  the  hand  of  deceased 
and  that  blood  poisoning  therefrom  caused 
bis  death.  There  is  also  shown  a  combina- 
tion of  circumstances  clearly  indicating  that 
this  wound  had  been  received  In  embalming 
a  dead  body.  As  deceased  became  ill  from 
such  wound  almost  immediately  thereafter 
and  delirium  and  death  soon  followed,  di- 
rect evidence  concerning  the  facts  immediate- 
ly surrounding  his  injury  cannot  be  obtained, 
and,  to  ascertain  tbe  truth,  we  have  to  resort 
to  the  best  evidence  available.  It  la  shown 
that  deceased  attended  to  the  case  of  em- 
balming on  January  9,  1907,  and  on  his  re- 
turn from  that  operation  spoke  of  the  in- 
Jury  received,  and  showed  his  injured  hand. 
It  is  also  shown  by  witnesses  who  were  ac- 
quainted with  the  instrument  that  tbe  shape 
and  appearance  of  the  wound  were  such 
as  could  have  been  produced  by  the  point  of 
au  embalming  needle  or  trocar.  The  wound 
itself  was  visible,  tangible  evidence  that  it 
was  an  effect  produced  by  external  violence, 
and  the  only  fair  inference  drawn  from  the 
proved  circumstances  is  that  it  was  accident- 
al. Indeed,  in  tbe  absence  of  evidence  to  the 
contrary,  the  incidental  character  of  a  phys- 
ical injury  will  be  presumed.  See  Jones  v. 
Association,  92  Iowa,  660,  61  N.  W.  485,  and 
cases  there  cited.  The  evidence  as  a  whole 
is  sufficient  to  satisfy  the  reasonable  mind 
that  such  was  the  nature  of  the  injury  and 
the  cause  of  the  death.  More  Is  not  required. 
The   insurer   cannot  be  presumed  to  have 
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provided  for  tbe  performance  of  an  impossi- 
bility as  a  condition  of  tbe  promised  indem- 
nity. Eggleston  ▼.  Insurance  Co.,  65  Iowa, 
31«,  21  N.  W.  652;  Norton  v.  Insurance  Co., 
7  Co^.  (N.  T.)  649;  Lawrence  t.  Insurance 
Co.,  11  Johns.  (N.  T.)  2C0;  Trlppe  v.  Provident 
Fmid,  140  N.  T,  23.  33  N.  B.  316,  Zi  U  R.  A. 
432,  87  Am.  St  Rep.  529;  Insurance  Co.  T. 
Boykln.  79  U.  S.  433,  20  I*  Ed.  442 ;  McEIroy 
T.  Insurance  Co.,  88  Md.  137,  41  Atl.  112,  71 
Am.  St.  Rep.  400.  But  counsel  suggest  that, 
regardless  of  these  considerations  and  as- 
snmlng  that  deceased  came  to  his  death  In 
the  manner  claimed  by  plaintiff,  the  appel- 
lant is  relieved  from  liability  because  of  a 
clause  in  the  contract  of  Insurance  which 
excepts  therefrom  injuries  arising  "from  the 
intentional  taking  of  poison  and  from  con- 
tact with  poisonous  substances."  It  appears 
to  us  very  clear  that  the  Injuty  to  the  de- 
ceased In  this  case  does  not  come  with- 
in the  excepted  class  here  mentioned.  A 
condition  of  this  general  nature  is  not  an- 
usual  In  accident  policies,  and  has  been  the 
subject  of  consideration  by  the  courts  where 
death  has  resulted  from  blood  poisoning  fol- 
lowing a  wound,  and  in  each  instance  it  has 
I>een  hdd  not  to  be  an  injury  "from  contact 
with  poisonous  substances"  within  tbe  mean- 
ing of  the  contract ;  it  being  the  theory  that 
death  In  such  cases  is  in  a  legal  sense  the 
result  of  the  woimd,  and  that  the  infection 
of  sneb  -wound  is  a  mere  incident  to  the  orig- 
inal Injury.  Ormberg  v.  Association,  101  Ky. 
aOS.  40  &  W.  909,  72  Am.  St  R^.  413; 
Martin  v.  Indemnity,  151  N.  Y.  94,  45  N.  E. 
377;  Insarance  Co.  ▼.  Rembe,  220  111.  151, 
77  N.  B.  123,  6  li.  R.  A.  (N.  S.)  933,  110  Am. 
St  Rep.  235 ;  Cary  r.  Accident  Co.,  127  Wis. 
67,  106  N.  W.  1055,  6  L.  R.  A.  (N.  S.)  926,  115 
Am.  St  Rep.  997.  Construing  the  words 
"injury  from  contact  with  poisonous  sub- 
stances," the  Illinois  court  has  said:  "The 
rule  la  familiar  that  policies  of  Insurance 
where  they  seek  to  limit  the  liability  of  the 
insorer  must  be  construed  against  the  com- 
pany Issuing  the  policy  whose  language  It 
la.  We  do  not  think  under  that  rule  the  lan- 
guage of  the  policy  can  be  given  the  meaning 
here  attempted  to  be  put  upon  U.  If  poison- 
ous germs  entered  the  wound  causing  blood 
polaonlns,  that  wound  would  not  be  within 
the  fair  meaning  of  the  policy,  'coming  tn 
eontact  with  poisonous  substances'  causing 
death.  ISven  If  tbe  germs  were  a  poisonous 
substance  within  the  meaning  of  the  policy, 
those  germs  according  to  the  testimony 
would  have  produced  no  poisonous  effect  but 
for  tbe  wound  on  the  finger.  They  only  be- 
came poisonous  when  mingled  with  the 
btood."  Insnnuioe  Co.  v.  Rembe,  supra.  See, 
ako^  as  announcing  the  same  principle,  Jen- 
ktuB  T.  Asaodadon,  124  N.  W.  199;  Delaney 
V.  Accident  Olob^  121  Iowa,  628,  97  N.  W. 
M,  68  U  B.  A.  008. 
Coamsel  (or  appellant   farther  say  they 


may  admit,  for  tbe  sake  of  the  argument, 
that  the  contract  in  suit  as  construed  by 
them  is  a  "harsh  and  difficult"  one  for  the 
Insured  person,  but  insist  that,  even  so,  it  Is 
a  lawful  agreement  and  therefore  is  one 
which  the  courts  are  bound  to  enforce.  This 
may  he  a  correct  statement  of  tbe  law  as 
far  as  it  goes,  but  It  is  settled  by  authori- 
ties and  precedents  too  numerous  to  men- 
tion that,  conceding  the  lawfulness  of  a 
given  contract  of  Insurance,  if  the  language 
of  any  of  its  provisions  is  fairly  open  to 
different  constructions,  the  one  will  be  ac- 
cepted which  is  most  favorable  to  tbe  In- 
sured. And  we  may  add  that  there  Is  such 
a  fortunate  if  not  providential  flexibility 
and  richness  of  meaning  In  words  of  the 
English  language  that  the  courts  are  not 
often  seriously  embarrassed  in  minimizing  if 
not  wholly  neutralizing  any  apparent  injus- 
tice of  this  nature. 

Other  matters  mentioned  in  argument  are 
sufficiently  disposed  of  by  the  conclusions 
already  announced.  There  Is  no  reversible 
error  In  the  record,  and  the  Judgment  of  tbe 
district  court  Is  affirmed. 


CITY  OF  MARSHALLTOWN  v.  ARM- 
STRONG. 
(Supreme  Court  of  Iowa.     May  12,  1910.) 

PAWNBROKEBS    (I    11*) — OFrENSES — EVIDERCK. 

Evidence  on  a  prosecution  for  violating  aa 
ordinance  requiring  pawnbrokers  to  pay  a  li- 
cense, that  defendant  occnpied  an  office  which 
be  advertised  as  a  loan  office,  that  a  person 
there  secured  a  $5  loan  by  delivering  his  watch 
to  defendant  as  security  and  agreeing  to  pay  76 
cents  interest  for  two  weeks,  defendant  Issning 
to  him  a  pawn  ticket,  on  the  return  of  which, 
with  $5.75,  he  was  to  receive  back  his  watch, 
defendant  also  taking  a  bo^s  bill  of  sale  there- 
of, is  Bufficient  to  go  to  the  jnry,  on  the  ques- 
tion of  defendant  being  a  pawnbroker. 

[Ed.  Note.— For  other  cases,  see  Pawnbrokers, 
Dec.  Dig.  {  II.*] 

Appeal  from  District  Court,  Marshall 
County;  C.  B.  Bradshaw,  Judge. 

The  defendant  was  accused  of  violating  a 
city  ordinance  requiring  pawnbrokers  to  pay 
a  license.  There  was  a  directed  verdict  for 
the  defendant,  and,  from  a  Judgment  there- 
on, the  plaintiff  appeals.    Reversed. 

Boardman  &  Lawrence,  for  appellant 

SHERWIN,  J.  The  ordinance  nnder 
which  the  information  against  the  defendant 
was  made  provides  as  follows,  so  far  as  tbe 
same  is  material  here:  "Pawnbrokers,  and 
persons  receiving  actual  possession  of  per- 
sonal property  as  security  for  loans,  with  Ot 
without  a  mortgage  or  bill  of  sale  thereon, 
shall  pay  the  sum  of  twenty-live  dollan 
semi-annually."  The  trial  court  directed  a 
verdict  for  the  defendant  on  tbe  ground  that 
the  evidence  was  insufficient  to  show  that 
he  was  a  pawnbroker,  or  In  the  business  of 


*Wt  atkar  CMw  •••  rams  topio  and  mgUod  NUHBBB  1b  Dm.  *  Jim.  Disf ,  1(07  to  data,  *  RaporUr  ladwras 


Digitized  by 


Lioogle 


196 


128  NORTHWESTERN  EBPORTKB. 


(Mich: 


teceMng  personal  property  as  security  for 
Ibann. 

We  tblnk  the  case  should  have  gone  to  the 
Jury.  The  evidence  shows  without  dispute 
that  the  defendant  occupied  an  ofiBce  that  he 
advertised  as  a  loan  office.  One  Plato  went 
there  for  a  loan  of  $5,  and  secured  the  same 
by  delivering  his  watch  to  the  defendant,  and 
agreeing  to  pay  75  cents  Interest  thereon  for 
two  weeks.  The  defendant  Issued  to  Plato 
a  pawn  ticket  as  follows:  "$5.75.  F.  W. 
Armstrong,  Marshalltown,  Iowa" — upon  the 
return  of  which,  with  the  amount  named 
thereon,  Plato  was  to  receive  bis  watch  back. 
'the  defendant  also  took  a  bogus  bill  of  sale 
of  the  watch.  The  transaction  has  all  of 
the  earmarks  of  the  genuine  pawnbrpker.  In- 
cluding the  attempts  to  evade  laws  and  or- 
dinances, and  we  think  the  auestlon  of  fact 
whether  the  defendant  had  vtolnted  the  or- 
dinance should  have  been  submitted  to  the 
Jury.    Reversed. 


PRATT  T.  HAMILTON. 
(Supreme  Court  of  Michigan.     May  7,  1010.) 

1.  BVIDBKOK   (i  817*)— ADMISSIBILmr— Heab- 
SAT. 

In  an  action  for  assault,  testimony  of  the 
conclusions  of  third  person  as  to  what  defend- 
ant would  do  on  his  reaching  plaintiff  at  the 
time  of  the  assault,  and  of  the  opinions  of 
neighbors  of  the  condition  of  plaintiff  after  the 
assault,  and  of  the  opinion  of  one  as  to  the  con- 
duct of  defendant,  was  Inadmiaslble  as  hearsay. 
[EM.  Note.— For  other  cases,  see  EMdence, 
Dea  Dig.  {  817.*] 

2.  Appeal   and   Ebbob   (|   1060*)— Rkvibw- 
HABMI.EBS  Ebrob— Evidence. 

Where,  in  an  action  for  assault^  the  issue 
was  whether  plaintiff  was  struck  with  a  ham- 
mer or  with  a  fist,  the  error  in  allowing  the 
hearsay  testimony  of  a  dentist,  who  saw  plain- 
tiff some  time  after  the  difficulty,  that  plaintiff 
said  he  was  struck  with  a  hammer  was  preju- 
dicial. 

'.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  105O.»] 

8.  ASBATTLT  AND   BATTEBT   (§    38*)— PXBSONAL 

Injuries— Evidence. 

Where,  In  an  action  for  assault,  the  evi- 
dence showed  that  services  were  rendered  plain- 
tiff by  a  doctor  and  a  dentist,  but  the  amount 
charged  therefor,  or  the  value  of  the  servires, 
was  not  proved,  there  was  no  basis  on  which  the 
Jury  could  consider  such  services  as  an  element 
of  damages. 

.    [Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  {  38.*] 

Girror  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  Samuel  Pratt  against  James 
Hamilton.  There  was  a  Judgment  tor  plain* 
tiff,  and  defendant  brings  error.  Reversed, 
and  new  trial  granted. 
•  Argued  before  HOOKER,  M0ORE2,  McAIj- 
VAY,  BROQKBl  and  STONB,  JJ. 

Lehman,  Rlggs  &  Lehman,  for  appellant 
Thomas  L.  Dalton,  for  appellee. 


McALVAT,  J.  This  Is  an  action  on  the 
case  for  damages,  claimed  to  have  been  caus- 
ed by  an  assault  and  battery  committed  by 
defendant  upon  the  person  of  plaintiff. 
Plaintiff  was  foreman  of  a  gang  of  men 
in  the  employ  of  the  waterworks  board  of 
Detroit  Defendant  lived  at  No.  848  Parker 
avenue  In  said  city.  His  house  was  about 
15  feet  back  from  the  sidewalk.  He  was,  on 
the  day  of  this  altercation,  at  work  build- 
ing a  new  bouse  on  the  second  lot  north 
from  his  residence,  on  the  same  side  of  the 
street  The  lot  between  the  two  houses  was 
vacant  Plaintiff  was  engaged,  with  his  mon 
In  digging  a  trench  to  connect  the  new  house 
with, the  water  main.  Having  laid  out  this 
work  as  foreman  for  his  men,  plaintiff  was 
seen  by  defendant  who  was  on  the  south 
side  of  the  roof  of  the  new  bouse,  to  go 
towards  his  residence.  He  passed  in  front 
of  it  and  looked  Into  the  window.  He  went 
on  by  the  front  of  the  house  and  along  the 
north  side  towards  the  west  end,  and  turned 
to  wltliln  a  foot  or  two  of  the  house.  From 
his  movements  defendant  saw  that  he  was 
about  to  commit  a  nuisance,  and  called  to 
him  several  times  to  stop  and  go  to  the  shed. 
He  paid  no  attention  to  this,  but  stopped 
at  ithe  end  of  the  veranda  In  front  of  a  cel- 
lar window  and  urinated  upon  the  side  of 
the  house.  He  admits  that  he  heard  defend- 
ant shouting  at  him.  Defendant  was  angry, 
and  threw  a  hammer  which  he  had  in  his 
hand  at  him.  It  struck  the  ground  about 
halfway  to  him.  Defendant  came  down  aft- 
er his  hammer,  and  walked  towards  plain- 
tiff, using  language  more  forcible  than  ele- 
gant He  asked  him  why  he  did  not  go  in- 
to the  house  and  do  that  into  the  piano. 
Plaintiff  replied  that  he  did  not  know  the 
house  was  open.  Defendant  said,  "For  a 
pin  1  would  slap  your  face,  yon  dirty  cur." 
Plaintiff  doubled  up  his  fists  and  invited 
him  to  "dig  in."  Defendant  accepted  the  In- 
vitation, and  struck  plaintiff  one  blow  on  the 
jaw,  which  finished  the  engagement  Plain- 
tiff was  put  hors  de  combat,  and  defendant 
ran  down  the  street  chased  by  the  water- 
works gang.  There  Is  a  dispute  in  the  case 
whether  defendant  struck  plaintiff  with  his 
flst  or  the  hammer.  Plaintitrs  Jaw  was 
fractured.  The  result  of  the  trial  was  a 
verdict  and  Judgment  for  plahitlff.  Errors 
are  claimed  to  have  been  committed  upon 
the  trial,  and  defendant  asks  a  reversal, 
bringing  the  case  to  this  court  by  writ  of 
error. 

Defendant  relies  upon  the  erroneous  ad- 
mission of  incompetent  testimony  and  the 
refusal  to  strike  it  out  also  upon  errors  cm- 
talned  In  the  charge  of  the  court  statements 
made  In  the  presence  of  the  Jury,  and  per- 
mitting the  Jury  to  consider  elements  of 
damage  claimed  not  to  be  Bupix>rted  by  any 
evidence. 
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One  of  th«  men  working  under  plaintiff  In 
digging  tbe  ditch  for  water  pipe  was  allow- 
ed, o-ver  objection,  to  testify  aa  to  wliat  they 
gnefBsed  among  tbemselTeB  defendant  would 
do  when  he  came  down  from  tbe  house,  and 
conclusions  they  formed.  Another  witness 
was  permitted  to  testify  to  practically  the 
same  thing.  A  witness  was  also  allowed  to 
testify  what  the  neighbors  thought  of  the 
condition  of  plaintiff  after  he  was  struck; 
also  his  opinion  of  the  conduct  of  defendant. 
Tbe  court  in  each  Instance  refused  to  strike 
such  testimony  from  the  record.  This  tes- 
tlnaony  was  clearly  hearsay  and  Incompetent, 
and  the  court  erred  in  not  striking  It  from 
the  case.  The  court  also  allowed  the  doctor, 
over  objection,  to  testify  that  plaintiff  said 
he  was  hit  with  a  hammer,  and  refused  to 
strike  out  the  testimony.  This  doctor,  a 
dentist,  saw  plaintiff  some  length  of  time 
after  the  altercation.  The  question  as  to 
whether  plaintiff  was  struck  with  a  fist  or 
a  hammer  was  In  sharp  dispute,  and  was 
one  of  the  principal  disputes  in  the  case. 
Tbe  court  was  In  error  in  allowing  this  tes- 
timony to  stand.  It  was  hearsay  and  prej- 
udicial. 

The  element  of  damage  objected  to  was 
for  doctors'  and  dentists'  bills  and  nursing. 
Plaintiff's  attorney  stated  in  his  argument 
that  he  was  entitled  to  recover  for  such 
items  of  damage.  Upon  objection  that  there 
was  no  proof  of  any  such  items  the  court 
held  that  there  was  no  evidence  of  expense 
for  nursing,  but,  both  during  the  argument 
of  the  case  and  in  his  charge,  stated  that 
plaintiff  was  entitled  to  recover  for  doctors' 
and  dentists'  bills!  The  record  does  show 
that  services  were  rendered  plaintiff  by  both 
the  doctor  and  dentist,  but  there  is  no  evi- 
dence whatever  as  to  the  amount  charged, 
or  tbe  value  of  such  services.  In  the  ab- 
sence of  such  evidence  there  was  no  basis 
npon  which  the  Jury  was  entitled  to  act,  and 
such  elements  of  damages  could  not  be  con- 
sidered. The  argument  of  counsel  and  the 
charge  of  the  court  objected  to  were  improp- 
er. The  court  was  In  error  upon  both  prop- 
ositions. Other  questions  need  not  be  dis- 
cussed. 

Tbe  judgment  of  the  circuit  court,  for  the 
errors  pointed  out,  is  reversed  and  a  new 
trial  granted. 


In  re   PARR'S  BSTATR 
(Supreme  Court  of  Michigan.     May  7,  1910.) 
1.  Appeai.  akd  Ebbob  (I  1003*)— Question 

FOB    JUBT— WBIGHT    OF    EVIDENCE. 

The  weight  of  evidence  is  for  the  jury,  and, 
where  the  verdict  is  not  against  tbe  weight, 
it  will  not  be  disturbed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.   H  8038-3948;    Dec.   Dig.  g 


2.  Apfxai.  akd  Ebbob  ({  327*)— Pabtiks— Ad- 

laNISTBATOBS. 

Where  on  appeals  to  the  dreuit  oourt  from 
an  order  allowing  the  final  account  of  an  ad- 
ministrator with  the  will  annexed  and  of  dis- 
tribution, where  the  administrator  was  appellee, 
and  recognized  by  appellants  as  the  adverse  par- 
ty in  serving  notices  required  in  the  proceed: 
ings,  it  was  within  the  court's  discretion  to  per- 
mit an  attorney  to  represent  tbe  administrator 
upon  the  trial  in  the  circuit  court,  though  he 
had  entered  no  appearance  in  either  court,  and 
had  made  no  contest  in  the  probate  court. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  327.*] 

8.  Appeal  and  Ebbob  (f  ISl*)— Right  of  Rb- 

VIEW— Aduinistratobs. 

On  appeal  to  tbe  circuit  court  in  an  action 
to  litigate  the  questiou  of  survivorship  t)etweea 
decedent  and  his  wife  and  devisee  killed  in  a 
common  disaster,  so  as  to  determine  who  was 
entitled  to  the  estate,  decedent's  administrator 
with  the  will  annexed  is  entitled  to  participate. 

[Ed.  Note. — For  other  cases,  see  Appeai  and 
Error,  Cent.  Dig.  {{  947-852;  Dec.  Dig.  {  151.*] 

Error  to  Circuit  Court,  Jackson  County; 
Walter  H.  North,  Judge. 

Proceedings  for  settiemmt  of  the  estate 
of  Johu  Parr.  E^om  an  order  allowing  the 
administrator's  final  account,  Elizabeth  Clif- 
ton and  others  appealed  to  the  circuit  court 
and,  from  an  adverse  Judgment,  Elizabeth 
Clifton  brings  error.    Affirmed  and  remanded. 

Argued  before  HOOKBR,  MOORE,  McAI<- 
VAT,  BROOKE,  and  BLAIR,  JJ. 

R.  S.  Woodliff  and  James  J.  Noon,  for  ap- 
pellant Richard  Price  and  Benjamin  Wil- 
liams, for  appellees. 

McALVAT,  J.  The  administrator  with 
the  wUI  annexed  of  tbe  estate  of  John  Parr, 
deceased,  filed  his  final  account  in  tbe  pro- 
bate court  of  Jackson  county,  asking  for  an 
allowance  of  the  same,  and  for  an  order  of 
distribution.  From  an  order  granting  the 
petition  of  tbe  administrator,  Elizabeth  Clif- 
ton appealed,  upon  several  grounds,  to  the 
circuit  court  Another  appeal  from  the  same 
order  was  made  by  two  others  who  claimed 
to  be  entitled  to  share  In  such  distribution. 
These  appeals  aiH>ear  to  have  been  consoli- 
dated and  heard  together  in  the  circuit  court. 
The  case  was  tried  before  the  court  with  a 
jury,  and  a  verdict  returned  against  appel- 
lants, upon  which  a  judgment  in  the  usual 
form  was  entered.  Elizabeth  Clifton,  upon 
a  writ  of  error,  seeks  a  reversal  of  this  Judg- 
ment for  claimed  errors  assigned  by  her. 

John  Parr  and  his  wife  were  childless. 
He  died  leaving  an  estate  of  about  $16,000. 
During  bis  lifetime  he  made  a  will  devising 
and  bequeathing  all  of  his  estate,  after  pay- 
ment of  debts  and  expenses  of  administra- 
tion, except  |1,500  in  specific  legacies,  to  bis 
wife,  and  appointed  her  executrix.  All  of 
these  facts  are  not  printed  in  the  record,  but 
nearly  all  are  mentioned  in  tbe  record  an4 
briefs,  and  the  court  has  knowledge  of  them 
from  the  record  and  briefs  in  a  recent  case 
before  it,  which  arose  out  of  the  present 
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litigation.  Tbe  appellant  In  this  controversy 
claims  as  trustee  and  assignee  of  the  heirs 
Of  John  Parr.  The  appellee  represents  his 
estate  as  administrator  yflth.  the  will  an- 
nexed. The  sole  question  submitted  to  the 
Jury,  under  oral  stipulation  in  open  court, 
was  that  of  survivorship  of  these  parties. 
If  Mr.  Parr  died  first,  his  wife  would  take 
under  the  will,  and  the  estate  would  descend 
to  her  heirs.  If  she  died  first,  appellant  and 
others  claiming  through  him,  upon  a  proper 
showing  to  that  etTect,  would  inherit  his  es- 
tate. The  Jury  found  that  Mrs.  Parr  sur- 
vived her  husband.  A  motion  was  made  by 
appellant  to  set  aside  this  verdict,  because 
not  supported  by  evidence,  and  against  tbe 
weight  of  the  evidence  in  the  case.  This 
was  denied,  and  error  assigned  upon  such 
denial  is  the  basis  of  tbe  principal  argument 
of  appellant  AH  of  the  evidence  in  the  rec- 
ord upon  this  question  has  been  read  and 
carefully  considered.  It  will  be  unnecessary 
and  without  profit  to  digest  the  testimony, 
and  give  the  details  of  this  fatal  accident 
which  crushed  out  the  lives  of  these  two 
Individuals.  The  record  contains  competent 
evidence  to  be  considered  by  the  Jury  in  de- 
termining the  question  of  survivorship,  and 
the  verdict  is  supported  by  evidence.  The 
Jury  were  the  sole  Judges  of  the  weight 
which  should  be  given  to  it,  and  In  our  opin- 
ion the  verdict  was  not  against  the  weight 
of  the  evidence. 

We  do  not  find  any  errors  committed  in 
the  charge  of  the  court  or  refusals  to  charge, 
nor  in  the  argument  of  counsel  for  appellee 
to  which  exception  was  taken. 

Another  question  requires  attention.  At 
the  opening  of  the  trial  counsel  for  appellant 
stated  to  the  court  that  be  was  ready  for 
trial  as  the  issue  then  stood;  but  if  the  ad- 
ministrator of  the  estate  of  John  Parr  was 
to  be  represented  and  take  part  in  tbe  case, 
appellant  was  not  ready,  for  the  reason  that 
lihe  administrator  of  Mary  Parr's  estate  had 
entered  no  appearance  in  either  court,  and  had 
made  no  contest  in  probate  court ;  that  appel- 
lant was  ready  to  meet  any  question  which 
tbe  administrator  was  properly  and  legally 
entitled  to  contest;  and  that  if  put  to  trial  up- 
on the  question  of  survivorship  a  continuance 
must  be  asked.  The  court  denied  the  motion 
for  a  continuance,  and  allowed  the  administra- 
tor to  be  represented  by  counsel  and  take  part 
in  the  trial.  Error  is  assigned  upon  such  rul- 
ing. It  is  urged  by  appellant  that  the  admin- 
istrator of  Mr.  Parr's  estate  had  no  right  to 
take  any  part  in  this  contest,  or  to  litlsate  the 
(Question  of  survivorship,  which  Is  to  deter- 
mine who  are  entlUed  to  that  estate. 

It  appears  from  the  record  that  this  ad- 
ministrator with  the  will  annexed  was  the 
appellee  in  tbe  circuit  court,  and  was  recog- 
nized by  tbe  appellants  as  the  adverse  party 
In  serving  notices  required  In  the  proceed- 


ings. The  only  question  appellant  was  in- 
terested in  was  that  of  survivorship.  It  can- 
not be  claimed  to  be  a  surprise  to  her  be- 
cause the  adverse  party  was  present  In  court 
to  try  that  issue.  It  was  within  the  discre- 
tion of  the  court  to  permit  an  attorney  to 
represent  appellee  upon  the  trial  of  the  pro- 
bate appeal. 

The  objection  of  appellant  goes  further, 
and  rests  upon  the  claim  that  this  adminis- 
trator had  no  right  to  take  part  In  the  de- 
termination of  her  appeal.  This  court  has 
already  expressed  its  opinion  upon  that  ques- 
tion in  a  case  already  mentioned,  where  this 
appellant  filed  her  bill  of  complaint  against 
this  administrator,  seeking  to  restrain  hlnx 
from  doing  the  identical  thing  he  was  under- 
taking to  do  in  the  case  at  bar.  Ttie  relief 
was  denied  and  the  bill  dismissed.  Clifton 
V.  Keeler,  158  Mich.  615,  123  N.  W.  22.  No 
error  was  committed  in  overruling  this  ob- 
jection of  appellant. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed, and  the  case  will  be  remanded,  to  be 
certified  to  tbe  probate  court  for  such  fur- 
ther proceedings  as  may  be  required  by  law. 


FINNEY  ORCHESTRA  v.  FINNBT'S  FAM- 
OUS ORCHESTRA  et  al. 
(Supreme  Oonrt  of  Midiigan.     May  7,  1910.) 

1.  Tkaoe-Mabkb  and  Tradb-Naiiss  (f  10*) — 
Names  of  Individuals. 

The  name  "Finney's  Famous  Orchestra^" 
adopted  as  a  name  for  a  musucal  or^nization,  is 
the  property  of  those  whoae  services  in  conne<>- 
tion  with  the  orchestra  made  the  name  valuable, 
and  its  use  by  others  is  a  fraud  upon  the  public 
which  will  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  14;  Dec.  Dig. 
I  10.») 

2.  Tradr- Masks  and  Trade- Naicbs  (|  71*) — 
Uhfaib  Compbtition — Deception  of  Ptib- 
uc. 

Trade-names  such  as  "Finney's  Famous  Or- 
chestra," as  applied  to  a  musical  organization, 
are  protected  on  the  ground  of  unfair  competi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  82;  Dec.  Dig. 
I  71.»] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery ;  Joseph  W.  Donovan,  Judge. 

Suit  by  the  Finney  Orchestra  against  Fin- 
ney's Famous  Orchestra  and  others.  From 
a  decree  for  complainant,  defendants  appeaL 
Afllrmed. 

Argued  before  HOOKER,  MOORE,  Mc- 
ALVAY,  BROOKE,  and  STONE,  JJ. 

William  Look  (Duncan  C.  Heath  and  H. 
F.  Chlpman,  of  counsel),  for  appellants. 
Stellwagen  &  MacKay,  for  appellee. 

McALYAY,  J.  The  parties  to  this  con- 
troversy are  Michigan  corporations.  The  in- 
corporators of  complainant  for  many  years 
before  Incorporation  acted  together  In  a  vol- 
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untary  aasoclation  under  the  same  name  as 
incorporated,  and  claim  tliat  defendant,  with- 
'ont  any  right,  and  intending  to  injure  their 
corporation  In  its  business,  etc.,  wrongfully 
adopted  the  name  of  "Finney's  Famous  Or- 
daeBtra,"  and  have  by  falsely  claiming  to  be 
the   original  Finney's  Orchestra  greatly  In- 
jured complainant  in  its  business.    Complain- 
ant claims  the  sole  right  to  use  the  name 
"Finney's  Orchestra,"  and  filed   its   bill   of 
complaint  against  defendant,  asking  that  it 
be  perpetually  enjoined  from  using  the  name 
"Finney's  Orchestra"  or  the  name  "Finney" 
in  any  way,  or  representing  itself  to  be  the 
original    "Finney's    Orchestra."      Defendant 
answered  this  bill  of  complaint  by  answer 
in    the   nature   of   a   cross-bill,  praying  af- 
firmative relief,  and  the  benefit  of  a  demur- 
rer.   Answers  were  filed  to  the  cross-bill  by 
complainant  and  by  the  23  members  of  com- 
plainant organization.     The  record  shows  a 
motion  on  the  part  of  cross-complainant  to 
strike  the  answer  of  the  members  of  the 
complainant  corporation  from  the  files.    No 
disposition  appears  to  have  been  made  of 
tills  motion  by  any  formal  order.     It  does 
appear  that  it  was  "held  pending  the  bear- 
lug  of  case."     Replications  were  later  filed 
by  complainant  and  defendant.     The  issues 
joined  were  heard  before  the  Wayne  circuit 
court,  in  chancery,  and  a  decree  granted  to 
complainant.    Defendant  appeals.    The  main 
contention  In  the  case  Is  upon  the  facts  pre- 
sented. 

We  agree  with  the  findings  and  conclu- 
sion of  the  trial  Judge.  The  evidence  pre- 
ponderates greatly  In  favor  of  complainant, 
the  membership  of  which  Includes  all  but 
three  of  the  entire  number  of  a  voluntary 
association,  known  since  the  year  1899  by 
the  name  under  which  they  have  now  be- 
come a  legal  organization  under  the  laws  of 
this  state.  Theodore  Finney  during  bis  life- 
time organized  and  conducted  an  orchestra 
known  as  "Finney's  Orchestra"  in  the  year 
1864.  This  he  continued  to  manage  and  con- 
duct until  bis  death,  April  7,  1899.  By  his 
will  he  gave  his  music  and  musical  Instru- 
ments to  his  friend,  Frank  Mosby,  with  the 
request  "to  keep  up  the  organization  of  the 
Finney  Orchestra  during  his  natural  life." 
Moeby  proceeded  at  once  to  do  this  with  the 
assistance  of  his  fellow  associates.  The  old 
members,  and  such  as  were  considered  com- 
petent by  them  to  be  added  from  time  to 
time,  continued  to  act  together  with  this 
common  purpose  under  the  name  of  Finney's 
Orchestra.  Each  year  elections  were  held, 
and  officers  and  a  manager  were  elected.  Mr. 
Mosby  was  elected  for  seven  years  as  pres- 
ident. Fred  S.  Stone  was  elected  manager, 
until  the  election  held  In  January,  1908, 
when  Mr.  Shook  was  elected  to  that  ofllce 
by  a  large  majority.  Mr.  Stone's  resignation 
was  accepted  January  18,  1908.  Two  of  his 
brothers  also  withdrew.    During  these  years 


the  record  shows  without  dispute  that  this 
voluntary  association  existed  and  continued 
to  do  a  successful  business  under  the  name 
and  style  of  "Finney's  Orchestra."  Twen- 
ty-three remaining  members,  desiring  to  be- 
come a  body  corporate  known  as  "Finney's 
Orchestra,"  under  the  law  of  this  state,  on 
January  25,  1908,  made,  executed,  and  filed 
articles  of  association  in  the  office  of  the  Sec- 
retary of  State,  which  after  being  amended  to 
conform  with  the  statute  were  finally  record- 
ed February  7,  1908.  In  the  meantime  ex- 
manager  Stone  and  three  brothers  incorporat- 
ed as  "Finney's  Famous  Orchestra,"  on  Jan- 
uary 27,  1908,  and  this  organization  holding 
itself  out  as  the  "Original  Finney's  Orches- 
tra" has  caused  the  injuries  complained  of. 
It  will  be  of  no  benefit  to  the  profession  to  re- 
view this  evidence.  SuflSce  it  to  say,  we  find 
no  single  contention  of  defendant  sustained. 
It  may  be  fairly  Inferred  from  the  record  that 
the  only  reason  for  the  organization  of  de- 
fendant association  was  to  accomplish  exact- 
ly what  la  charged  In  the  bill  of  complaint 
The  name  of  this  organization  was  the  prop- 
erty of  those  who  made  It  valuable,  and  Its 
use  by  others  "different  from  those  who  earn- 
ed a  reputation  thereunder  would  be  a  fraud 
upon  the  public."  Messer  v.  Fadettes,  168 
Mass.  140-148,  46  N.  E.  407,  37  L.  R.  A. 
721,  60  Am.  St  Rep.  371.  Such  trade-names 
are  protected  on  the  ground  of  unfair  com- 
petition. Hopkins,  Unfair  Trade,  {{  62,  53; 
Welnstock  et  al.  v.  Marks,  109  Cal.  529-537, 
42  Pac.  142,  30  L.  R.  A.  182,  50  Am.  St  Rep. 
57.  In  the  last  case  cited  the  court  said: 
"Although  there  can  be  no  property  right  in 
a  trade-name  which  is  not  subject  to  a  trade- 
mark, yet  it  is  a  fraud  on  a  person  who  has 
established  a  trade  and  carried  it  on  under 
a  given  name  that  some  other  person  should 
assume  the  same  name  or  the  same  name 
with  a  slight  alteration  In  such  a  way  as  to 
induce  persons  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  one  who  has  giv- 
en a  reputation  to  the  name ;  and  an  injunc- 
tion will  Issue  to  prevent  such  fraudulent 
infringement  of  the  trade-name." 

The  decree  of  the  circuit  court  is  affirmed, 
with  costs. 


MALKOWSKI  ▼.  OLFS. 
(Supreme  Court  of  Michigan.     May  7,  1910.) 

1.  Pleading   ({   375*)— Issues— Matters   to 
BE  Phoved. 

Where  proof  of  a  portion  of  the  facta  alleg- 
ed will  support  a  recovery,  a  failure  of  proof 
as  to  the  rest  is  Immaterial. 

[Ed.    Note,— For    other    cases,   see    Pleading, 
Cent  Dig.  S  1224 ;  Dec.  Dig.  S  375.*] 

2.  Trial  (j  53*)  —  Evidence  —  Introduced 
Without  Restriction- AvAiLABrLinr. 

EiVidenee  introduced  without  restriction  is 
available  on  any  Issue  which  it  tends  to  prove, 
and  which  is  within  the  pleadings. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  129;    Dec.  Dig.  {  53.*] 
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8.    MaSTEB    AlfD    SKBTAHT    (§    207*)— iHJtTBIES 
TO  SSBVAKT— GZKKSAL  VKBDICT— ANBWKB  TO 

Spbciai.  QinsnoN— Oorbibtenot. 

In  an  amon  for  penonal  injuries  to  a  lerv- 
ant  from  a  steel  box  fklling  upon  hjm  while 
helping  unload  It  from  a  truck,  an  allegation 
that  defendant  without  warning^  released  his 
hold  on  the  boz^  and  thus  precipitated  it  upon 
plaintifF,  and  injuring  him,  stated  a  substantive 
cause  of  action,  and,  if  proved,  would  entitle 
plaintifF  to  recover,  although  the  defendant  did 
not  order  the  driver  to  move  the  truck;  hence, 
where  the  jury  returned  a  general  verdict  for 
plaintiff  and  answered  a  special  question,  as  to 
whether  defendant  ordered  the  driver  to  move 
the  truck  forward  while  the  box  was  being  un- 
loaded, in  the  negative,  the  answer  was  not  in- 
consistent with  the  general  verdict 

(Ed.  Note. — Tot  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1196;   Dec.  Dig.  g  297.»J 

EJrror  to  Circuit  Court,  Wayne  County; 
James  O.  Murfln,  Judge. 

Action. by  Joseph  Malkowski  agalnat  Peter 
Olfs.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed,  and  new  trial  or- 
dered. 

This  is  an  action  to  recover  damages  for 
a  personal  injury  received  by  the  plaintiff 
while  In  the  employ  of  the  defendant  on  Feb- 
ruary 13,  100&  At  said  date  the  defendant 
was  engaged  in  the  business  of  manufactur- 
ing, selling,  and  delivering  safes,  vaults, 
large  Iron  and  steel  boxes,  etc.,  In  ttae  dty  of 
Detroit,  and  bad  been  so  engaged  for  a  num- 
ber of  years.  The  plaintiff  had  been  In  the 
employ  of  the  defendant  for  about  five 
months  before  the  Injury  complained  of  as 
a  common  helper,  and  had  assisted  In  the  de> 
livery  of  safes,  vaults,  and  boxes  before  the 
day  above  named.  Plaintiff  had  previously 
worked  in  the  Krupp  gun  factory  in  Germany. 
On  the  day  of  the  Injury  the  plaintiff,  as- 
sisted by  the  defendant  and  others,  loaded 
an  iron  or  steel  ash-box,  weighing  from  800 
to  1,000  pounds,  on  a  truck,  for  the  purpose 
of  delivery  in  the  rear  of  the  Scrlpps  prop- 
erty on  Trumbull  avenue,  Detroit  The  de- 
livery was  made  and  had  under  the  direct 
control  of  the  defendant.  Upon  the  arrival 
of  the  truck  with  said  box  at  said  premises, 
the  truck  driver  drove  to  a  place  Indicated 
by  the  defendant.  At  that  point  the  truck 
driver  blocked  the  wheels  of  the  truck  with 
two  stakes,  and  thereupon  went  to  the  head 
of  his  horse,  and  stood,  holding  the  bits.  As 
soon  as  the  truck  was  stationary  and  block- 
ed, another  man  and  the  plaintiff  went  upon 
the  truck  and  shoved  the  box  towards  the 
rear  end  of  the  truck.  While  so  engaged  the 
defendant  directed  the  plaintiff  to  come 
down  from  the  truck  and  stand  near  the  rear 
wheel  thereof  to  assist  in  guiding  the  box 
m  case  It  swerved  either  way.  And  the 
plaintiff  claims  that  while  he  had  hold  of 
one  comer  of  said  box,  and  the  defendant 
had  hold  of  the  other  comer  of  the  rear  end 
thereof,  the  defendant  ordered  the  teamster 
to  turn  the  horse  a  little,  and  at  the  same 
time  the  defendant  released  bis  hold  of  the ' 


opposite  side  of  the  box  causing  the  whole 
weight  of  the  box  to  be  precipitated  from  the 
rear  end  of  said  truck  to  and  against  the 
plaintiff,  throwing  him  to  the  ground,  and 
badly  crushing  his  right  leg  and  left  foot. 

The  declaration  alleges  in  one  count  a 
number  of  acts  of  negligence  on  the  part  of 
the  defendant.  The  following  excerpts  from 
the  declaration  will  Illustrate  our  meaning: 
"That,  while  plaintiff,  defendant,  and  the 
other  employe  of  the  defendant  were  en- 
gaged in  the  removing  of  said  iron  box  from 
the  said  trock  at  the  place  of  delivery,  the 
defendant  carelessly,  negligently,  and  wrong- 
fully ordered  and  required  plaintiff  to  take 
a  position  between  said  box  and  a  high 
fence;  that  the  place  where  plaintiff  was 
required  to  stand,  while  in  this  position,  was 
covered  with  ice  and  very  slippery;  that 
during  the  process  of  unloading  said  box 
was  shifted  to  the  rear  of  the  track  so  that 
one-half  of  the  same  projected  past  the  rear 
end ;  that  while  In  that  position  the  defend- 
ant personally  ordered  the  driver  of  said 
truck  to  drive  forward  from  underneath  said 
box,  the  defendant  at  the  same  time  releas- 
ing his  hold  on  the  opposite  side,  and  caus- 
ing the  whole  weight  of  said  box  to  bear 
down  upon  plaintiff;  that  owing  to  the  ice 
undemeath  plalntUTs  feet,  and  the  sudden 
slipping  and  failing  of  said  large  box,  plain- 
tiff was  .thrown  to  the  ground  and  badly  in- 
Jured,  as  hereinafter  set  forth."  After  al- 
leging the  duty  of  defendant,  the  declaration 
proceeds  in  this  language:  "Tet  the  said  de- 
fendant •  »  •  did  not  provide  a  proper 
system  of  removing  said  box  from  said  truck, 
and  did  not  refrain  from  ordering  the  driver 
of  said  track  to  drive  from  undemeath  the 
said  box  while  the  plaintiff  was  the  only  sup- 
port of  the  same,  and  did  not  Inform  plain- 
tiff that  he,  defendant,  had  released  bis  hold 
on  said  box,  and  that  plaintiff  was  the  only 
support  of  the  same,  and  did  not  refrain 
from  attempting  to  unload  said  box  at  a 
dangerous  place,  where  the  ground  was  cov- 
ered with  ice,  and  did  not  Inform  plaintltt 
that  he,  defendant,  was  about  to  order  the 
driver  of  said  track  to  drive  from  under- 
neath said  box,  and  did  not  refrain  from  re- 
leasing his  hold  on  the  opposite  side  of  said 
box  without  first  warning  plaintiff  that  he 
intended  to  do  so.  By  reason  whereof,  on 
the  day  and  date  aforesaid,  while  the  defend- 
ant was  in  default  as  aforesaid,  and  while 
the  plaintiff  was  free  from  any  contributory 
negligence  or  want  of  care  on  his  part,  and 
owing  to  the  defendant  releasing  his  hold  on 
said  box,  and  ordering  the  driver  of  said 
truck  to  suddenly  drive  forward,  the  said 
box  was  precipitated  from  the  rear  of  said 
truck  to  and  against  the  plaintiff,  throwing 
blm  heavily  to  the  ground,  and  badly  crash- 
ing his  right  leg  and  left  foot,"  etc  Upon 
the  trial  the  plaintiff  testified  in  reference  to 
the  circumstances  of  the  Injury,  as  follows: 
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"After  the  tank  bad  be«n  lifted  np  bj  the 
Belgian,  who  was  on  the  wagon,  Mr.  Olfs 
took  hold  of  the  left  side,  and  I  was  on  the 
right  side.    Both  of  as  were  behind  the  wag- 
on, and  the  Belgian  lifted  It  up  like  that  (Il- 
lustrating).    They  Blld  it  a  little,  but  not 
mach.    and  the  boss,   Peter   Olfs,   said  he 
ataonld  tnm  the  horse.     He  .said.  Turn  the 
horse,*  to  the  teamster,  and,  when  the  team- 
ster  started  tnmlng  the  horse,  the  wagon 
tamed  a  little  also.    When  the  wagon  turn- 
ed,   Mr.   Olfs  said,   'Look  oat!'  and  every- 
thing came  from  the  wagon,  and  It  fell  ap- 
on  me.     When  the  tank  fell  upon  me,  Mr. 
Olfs  stood  at  the  wagon.    As  the  horse  turn- 
ed the  tank  was  too  heavy,  and  Peter  Olfs 
let  go.    It  was  too  heavy,  and  I  coald  not 
hold  It  np  after  he  let  loose,  and  I  fell  down 
and  the  tank  fell  on  me.    It  struck  me  here 
on  my  right  leg,  and  It  caught  me  on  the 
left  1^^     The  right  leg  was  broken.     The 
left  knee  was  not.     They  took  the  stakes 
from  the  wagon,  and  raised  the  tank  and 
polled  me  ont    The  Court:  Did  Mr.  Olfs  call 
to  look  out,  before  be  let  go  the  tank,  or 
after  he  let  go?    A.  He  said,  'Look  out  I'  and 
let  go.     Q.  At  the  same  time?     A.  At  the 
same  time.    Mr.  Look:  Cldn't  be  say;  'Look 
oat!'  and  then  run  away?     A.  Let  go  and 
went  away.    He  said  'Look  oat !'  and  walked 
away,  and  the  tank  fell  on  me."    On  cross- 
examination  the  plaintiff  testified  in  part: 
"There  was  ice  there,  but  I  didn't  slip  on 
the  Ice.    The  Ice  didn't  have  anything  to  do 
with  my  falling.    Mr.  Olfs  asked  the  team- 
ster to  move  the  horse.    He  said.  Turn  the 
horse  a  little  on  the  side,'  in  German.     I 
knew  this  teamster.    •    •    •    Q.  Now,  you 
think   that  Mr.  Olfs  and  the  Belgian  and 
yourself  might  have  held  this  box  up,  do 
yoa?    A.  I  think  it  was  too  heavy  for  the 
three  of  us.    Q.  Yoa  think  it  was  too  heavy 
for  the  three;   and  then  the  Belgian  let  go 
on  the  top,  did  he?    A.  As  he  turned  the 
wagon,  the  box  fell  oft.    Q.  What  were  you 
expecting  to  do  with  this  box  that  was  bal- 
anced on  the  rear  of  that  truck?  A.  Hold 
fast  to  it.    I  and  Olfs  were  holding  It" 

On  the  part  of  the  defendant,  the  driver  In 
charge  of  the  horse  testified  that  the  horse 
did  not  move  at  all  from  the  time  they  start- 
ed to  move  the  box  until  It  was  on  the 
ground,  and  that  the  defendant  did  not  or- 
der him  to  move  the  horse.  The  defendant 
testified  that  the  plaintiff  had  been  out  de- 
livering large  safes  or  trucks  or  heavy  ob- 
jects during  all  of  the  time  he  had  worked 
for  defendant;  that  plaintiff  was  engaged 
as  a  general  helper.  Defendant  denied  that 
he  told  plaintiff  to  hold  on  to  the  box,  but 
told  him  to  stay  by  the  side  of  it  and  watcb 
it  He  testified  that  he,  defendant  had  no 
bold  of  the  box  at  all.  He  said:  "I  never 
touched  the  box  at  all.  I  never  called  out 
to  the  driver  to  move  his  horse,  when  he 
bad  the  box  almost  off  the  truck.  There 
was  no  occasion  to  move  the  horse.  He 
cooid  not  move  because  the  track  was  block- 


ed. The  horse  never  moved  at  all.  He'  stood 
still.  I  told  plaintiff  to  'Look  out !  The  box 
is  coming.'" 

At  the  dose  of  plaintiff's  evidence  the  at- 
torney for  the  defendant  moved  for  a  di- 
rected verdict  on  the  ground  (1)  that  no  neg- 
ligence on  the  part  of  the  defendant  had 
been  shown;  (2)  that  the  risk  was  assumed 
by  the  plaintiff;  (3)  if  there  was  any  neg- 
ligence, it  was  the  negligence  of  a  fellow 
servant ;  (4)  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  motion  was  de- 
nied. 

At  the  close  of  all  the  evidence  In  the  case, 
the  attorney  for  the  defendant  renewed  his 
motion  for  a  directed  verdict  and  added  as 
another  ground  for  the  motion — that  there 
was  a  variance  between  the  declaration  and 
the  proof,  the  declaration  alleging  that  It 
was  a  slipping  on  the  Ice  and  frozen  ground 
that  caused  plaintiff  to  fall  under  the  box; 
that  the  testimony  shows  an  altogether  dif- 
ferent state  of  facts,  it  being  claimed  by  the 
testimony  of  plaintiff  that  he  was  holding 
the  box,  and  that  It  was  because  defendant 
let  go  of  the  box  that  It  fell.  The  circuit 
Judge  again  denied  the  motion,  but  stated 
that  he  thought  there  was  only  one  Issue 
and  that  was  whether  or  not  the  Jury  believed 
the  testimony  of  the  plaintiff  that  the  d» 
fendant  ordered  the  horse  to  move  without 
warning  the  plaintiff.  In  the  charge  the 
circuit  Judge  used  the  following  language: 
"On  the  other  hand,  if  you  should  find  that 
the  master  and  this  injured  man  were  work- 
ing together,  unloading  this  box  from  the 
wagon,  and  the  master  without  a  moment's 
warning  or  notification  let  go  of  bis  side  so 
that  It  precipitated  the  entire  weight  upon 
the  plaintiff,  the  plaintiff  not  having  any 
reason  to  apprehend  any  action  of  that  sort, 
then  I  think  that  would  be  negligence  on  the 
part  of  the  master."  The  circuit  Judge  sub- 
mitted the  following  special  question  to  the 
Jury:  "Did  the  defendant  Peter  Olfs,  order 
the  truck  driver,  Graham,  to  move  his  truck 
forward,  while  the  steel  box  was  being  lu- 
loaded?"  The  Jury  returned  a  general 
verdict  for  i^aintlff  for  $500  damages,  and  an- 
swered the  said  special  question  In  the  nega- 
tive, whereupon  the  court  directed  a  Judg- 
ment for  the  defendant  under  the  provisions 
of  section  10,237,  Comp.  Laws,  on  the  ground 
that  the  answer  to  the  special  question  was 
inconsistent  with  the  general  verdict  and 
that  the  answer  to  the  special  question  gov- 
erned and  was  controlling.  Error  was  as- 
signed by  the  plaintiff  upon  this  ruling  and 
direction,  and  he  has  brought  error,  and  the 
single  question  presented  Is  whether  the 
court  erred  in  entering  a  Judgment  for  the 
defendant 

Argued  before  MOORB,  P.  J.,  and  MtfAL- 
VAY,  BROOKE,  BLAIR,  and  STONE,  JJ. 

James  R.  Neill,  for  appellant  William 
Look,  for  appellee. 
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STONB,  J.  (after  stating  the  facts  as 
above).  This  declaration  was  not  demnrred 
to.  The  logic  of  the  verdict  of  the  Jury  was 
that  the  defendant,  without  notice  or  warn- 
ing to  the  plaintiff,  let  go  his  hold  upon  the 
box,  and  precipitated  the  entire  weight  upon 
the  plaintiff,  and  that  the  box  fell  upon  the 
plaintiff  and  Injured  him,  and  that  the  de- 
fendant did  not  order  the  truck  driver  to 
move  the  truck  forward  while  the  box  was 
being  unloaded.  If  the  court  was  correct  in 
that  part  of  the  charge  quoted,  and  we  think 
it  was,  the  Jury  might  find  the  defendant 
liable,  even  although  he  did  not  order  the 
driver  to  move  the  truck  forward.  Where 
proof  of  a  portion  of  the  facts  alleged  will 
support  a  recovery,  a  failure  of  proof  as  to 
the  rest  Is  Immaterial.  Marquet  v.  La  Duke, 
96  Mich.  596,  55  N.  W.  1006.  Evidence  in- 
troduced without  restriction  Is  available  on 
any  issue  which  it  tends  to  prove,  and  which 
is  within  the  pleadings.    17  Cyc.  820. 

The  allegation  that  the  defendant,  without 
notice  or  warning  to  the  plaintiff,  released 
his  hold  upon  the  box,  and  thus  precipitated 
it  upon  the  plaintiff,  and  Injuring  him,  stat- 
ed a  substantive  cause  of  action,  and  If  prov- 
ed, would  entitle  the  plaintiff  to  recover,  al- 
though the  Jury  found  that  the  defendant 
did  not  order  the  driver  to  move  the  truck. 
If  this  is  so,  the  special  question  was  not 
controlling,  and  the  answer  In  the  negative 
was  not  inconsistent  with  the  general  verdict 
for  the  plaintiff.  Plgott  v.  Engle,  60  Mich. 
221,  27  N.  W.  3 ;  Banner  Tobacco  Co.  v.  Jenl- 
son,  48  Mich.  459,  12  N.  W.  055 ;  Cousins  v. 
Railway  Co.,  96  Mich.  386,  56  N.  W.  14; 
Central  Savings  Bank  v.  O'Connor,  132 
Mich.  678,  94  N.  W.  11,  102  Am.  St.  Rep. 
433;  Burke  v.  Bay  City  Traction,  etc.,  Co., 
147  Mich.  172,  110  N.  W.  524;  Ward  v.  Cam- 
pau,  125  N.  W.  734.  We  think  that  the 
question  was  inconclusive,  and  In  no  sense 
controlling  of  the  general  verdict  For  the 
error  pointed  out,  the  Judgment  of  the  cir- 
cuit court  will  be  reversed. 

While  we  might  direct  the  circuit  court  to 
enter  a  Judgment  In  accordance  with  the 
general  verdict,  owing  to  the  course  which 
the  trial  took,  we  have  concluded  to  order  a 
new  trial,  and  the  same  is  ordered  accord- 
ingly. ' 


REMT,  SCHMIDT  &  PLBISSNER  v. 

HBALY. 

(Supreme  Oonrt  of  Michigan.     May  7,  1910.) 

1.  Sales  ({  208*)— Caveat  Emptob. 

One  who  buys  an  article  which  is  present 
and  subject  to  his  inspection  cannot  afterwards 
assert  an  implied  warranty  of  fitness,  quality, 
or  condition  in  the  absence  of  fraud,  except 
possibly  where  the  seller  is  the  manufacturer 
or  grower  or  the  vendor  of  articles  intended 
for  food;  caveat  emptor  being  the  invariable 
maxim. 

[E<d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig. -       -       


J746;  Dec.  Dig.  S  2C9.»] 


2.  Sales  (|  271*)— Bt  Samw*— Wabbawtt. 

Where  a  sale  is  by  sample,  there  is  a  w«r- 
ranty  that  the  goods  to  be  fornisbed  shall  be 
equal  to  the  sample,  and  the  purchaser  la  under 
the  same  obligation  to  ezamme  the  sample  as 
if  the  Eoods  were  present  at  the  sale,  and,  if  the 
goods  furnished  are  equal  to  the  sample,  he  can- 
not reject  them  for  defects  in  quality. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i§  769-771 ;    Dec.  Dig.  |  271.*] 

3.  Words  and  Phrases— "Manufactuber." 

The  term  "manufacturer,"  in  its  ordinary 
acceptation,  denotes  one  who,  through  his  skill 
and  labor,  shapes  or  combines  material  into  a 
new  product,  the  term,  under  various  statutes, 
such  as  tax  laws,  being  named  to  include  others 
for  the  purpose  of  su<£  laws,  and  where  a  firm 
merely  ordered  from  a  foreign  manufacturer  a 
given  quantity  of  waists  of  a  certain  pattern,  a 
sample  of  which  had  been  previously  furnished 
them  by  the  manufacturer,  the  firm  was  merely 
a  dealer  and  not  a  manufacturer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4346-4358.] 

4.  Customs  and  Usages  (5  16*)— Opebatiow— 
contbavenino  principi.b  of  law. 

Where  shirt  waists'  were  bought  by  sample, 
so  that,  under  settled  principles  of  law,  the 
buyer  was  precluded  from  rejecting  them  for  de- 
fects in  quality,  they  conforming  to  the  sample, 
an  alleged  custom  of  manufacturers  to  make 
such  waists  in  a  different  manner  than  the  ones 
bought  were  made  could  not  enlarge  the  buyer's 
rights  in  contravention  of  law. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  S  28;   Dec  Dig.  |  ia»] 

5.  Sales  (|  271*)— Wabraktt  of  FrrKBsa— 
Sale  bt  Sample. 

That  a  seller  by  sample  must  have  known 
that  the  goods  were  bougot  for  resale  will  not 
raise  an  implied  warranty  of  fitness  for  use  or 
sale  where  the  seller  is  a  mere  dealer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  76^771;    Dec  Dig.  |  271:*] 

Error  to  Circuit  Court  Wayne  Coun^; 
James  O.  Murfln,  Judge. 

Action  by  Remy,  Schmidt  &  Pleissner 
against  Daniel  J.  Healy.  There  was  a  di- 
rected verdict  for  plaintiffiB,  and  defendant 
bringrs  error.    Affirmed. 

Argued  before  HOOKER,  MOORB,  McAL- 
VAY,  BROOKE,  and  STONE,  JJ. 

Navin,  Sheahan  &  Bourke,  for  appellant 
Bowen,  Douglas  &  Eaman  (Edward  F. 
Wunsch,  of  counsel),  for  appellees. 

HOOKER,  J.  The  plaintiffs  were  com- 
mission merchants  in  the  city  of  New  York. 
They  were  engaged  in  selling  ladles'  wearing 
apparel,  manufactured  In  Europe.  They  were 
wholesalers,  and  had  samples  of  the  lines  of 
the  manufacturer's  goods  sold  by  them,  from 
which  their  purchasers  gave  orders,  and  from 
which  they  gave  their  own  orders  to  the 
manufacturer  in  Europe.  The  defendant  was 
shown  samples  of  a  line  of  ladles'  shirt 
waists,  and  ordered  a  quantity.  On  their  re- 
ceipt, he  paid  a  part  of  the  purchase  price 
and  sold  some  of  them,  but  afterwards  dis- 
covered that  they  were  unsalable  for  the  rea- 
son that  the  embroidery  was  put  on  to  run 
with  the  woof  of  the  goods,  instead  of  the 
warp.     He  returned  the  remainder  to  the 
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plalntlfte,  who  returned  them  to  defendant, 
and  be  has  since  held  them  subject  to 
tbrir  order.  Defendant  Is  unable  to  state 
that  the  goods  received  were  not  Identical 
with  the  sample,  but  contends  that  It  Is  dif- 
ficult for  an  expert  to  tell  without  the  most 
minute  examination  which  way  the  warp  and 
woof  runs  In  a  garment,  and  that  therefore 
the  defect  was  latent  that  it  is  the  general 
«UBtom  to  embroider  ladies'  waists  with  the 
warp,  and  that,  being  made-up  goods,  the 
vendor  necessarily  knew  the  use  to  be  made 
-of  them.  Defendant  denied  his  liability  for 
the  goods  returned,  and  sought  to  recoup 
damages.  A.  verdict  was  directed  for  the 
plaintiffs,  and  defendant  lias  appealed. 

It  Is  a  settled  rule  that  one  who  buys  an 
article  which  is  present  and  subject  to  his  in- 
spection cannot  afterwards  assert  an  implied 
warranty  of  fitness,  quality,  or  condition,  in 
the  absence  of  fraud,  except  possibly  where 
the  seller  Is  the  manufacturer  or  grower,  or 
the  vendor  of  articles  Intended  for  consump- 
tion as  food;  "cav&t  emptor  Is  the  invaria- 
ble maxim."  Mr.  Mechem  states  that  the 
rule  of  the  common  law  Is  practically  with- 
out exception  that  the  buyer  purchases  at  his 
own  risk.  Mechem  on  Sales,  S  1311.  A  bote 
contains  a  long  list  of  authorities  supporting 
the  text.  "The  rule  is  not  altered  by  tiie  fact 
that  the  examination  or  Inspection  will  con- 
sume time,  or  be  attended  with  labor  and  in- 
convenience." "No  exception  to  it  can  be  ad- 
mitted except  where  the  examination  at  the 
time  of  the  sale  is,  morally  speaking,  im- 
practicable. *  •  *  The  mere  fact  of  the 
Inqtectlon  being  attended  with  inconvenience 
or  labor  is  not  equivalent  to  Its  impractica- 
bility. If  the  purchaser  desire  to  avoid  it, 
and  yet  obtain  the  protection  it  would  afford 
Iiim,  he  must  do  so  by  exacting  from  the  ven- 
dor an  express  warranty  of  quality."  Hyatt 
V.  Boyle,  5  Gill  &  J.  (Md.)  110,  25  Am.  Dec. 
276;  Barnard  v.  Kellogg,  10  Wall.  383,  19  L. 
Ed.  987:  Mechem  on  Sales.  1311-1318.  Where 
tlie  sale  is  by  sample  there  is  a  warranty — 
sometimes  called  express  and  sometimes  im- 
plied— ^that  the  goods  to  be  furnished  shall  be 
eqnal  to  the  sample,  and  that  is  the  extent 
of  the  warranty.  The  purchaser  is  under  the 
same  obligation  to  examine  and  inspect  the 
sample,  as  we  have  seen  that  he  is  to  exam- 
ine and  inspect  the  goods  when  present  at  the 
sale.  Mechem  on  Sales,  f  1320,  and  note.  It 
stands  to  reason,  and  the  authorities  agree 
that  ordinarily  this  is  the  extent  of  the  war- 
ranty, where  the  sale  is  by  a  dealer.  We 
held  In  Kupfer  v.  Mich.  Clothing  Co.,  141 
Mich.  325,  104  N.  W.  582,  in  an  opinion  by 
Mr.  Justice  Blair,  that,  "where  an  order  for 
goods  from  samples  Is  filled  by  the  dealer 
with  goods  equal  to  the  sample,  the  buyer  is 
bound  to  be  satisfied,  and  cannot  reject  them 
for  defects  in  quality." 

In  making  their  case  the  plaintiffs  called 
their  business  manager,  who  testified:  "I  re- 
side In  New  York.  I  conduct  a  fancy  linen 
department  for  Remy,  Schmidt  &  Plelssner, 
eommiasion  merchants."     "As  I  picked  up 


one  sample,  I  would  show  it  to  Mr.  Healy. 
He  would  take  the  goods  in  his  hands,  look 
at  them,  say,  'All  right,  give  me  so  many  of 
these,  so  many  of  those,'  and  so  fortli.  This 
is  the  way  Mr.  Healy  bought  those  goods." 
"The  goods  which  were  shipped  correspond- 
ed with  the  samples  in  every  detail.  The 
goods  which  were  sold  to  Mr.  Healy  were 
manufactured  in  foreign  countries,  and  im< 
ported  by  Remy,  Schmidt  4  Plelssner."  "I 
am  the  manager  of  the  linen  department  of 
Remy,  Schmidt  &  Plelssner.  Q.  When  an  or- 
der comes  to  you  for  goods  purchased  of  you 
by  sample,  wliat  Is  the  course  that  you  take 
— I  mean  with  reference  to  the  manufacture 
of  the  goods?  Mr.  Healy  comes  to  you,  for 
example,  gives  you  an  order,  what  do  you  do 
then?  A.  It  is  all  up  to  me.  I  am  the  man 
that  runs  the  business.  Q.  Who  is  it  that 
makes  the  goods  for  you?  A.  Manufactured 
on  the  other  side  by  my  direction.  Q.  What 
do  you  mean,  across  the  ocean?  A.  Across 
the  ocean,  yes ;  imported  stuff.  Q.  You  give 
directions  to  them  as  to  their  manufacture, 
don't' you?  A.  Yes.  Q.  Mr.  Healy  came  to 
New  York  and  selected  these  goods  from 
you  by  sample?  A.  Yes,  sir."  This  was  sub- 
stantially all  of  the  testimony  on  the  sub- 
ject 

Upon  this  testimony,  it  is  now  contended 
that  the  palntlffs  were  manufacturers ;  i.  e., 
that  "according  to  Mr.  OllendorfTs  testimony 
the  waists  were  made  according  to  his  own 
directions  so  that  his  princlpais,  the  plaintiffs, 
stand  in  the  place  of  the  manufacturer."  The 
term  "manufacturer,"  in  its  ordinary  accep- 
tation, describes  one  who,  through  bis  skill 
and  labor,  shapes  or  comUnes  material  into 
a  new  product  Under  various  statutes,  such 
as  tax  laws,  the  term  may  be  extended  and 
made  to  Include  others,  for  the  purposes  of 
such  laws.  Such  cases  are  the  following  re- 
lied on  by  defendant's  counsel:  State  v. 
Clarke,  64  Minn.  556,  67  N.  W.  1144,  where 
the  statute  defined  the  term  "manufacturer" 
for  the  purpose  of  taxation.  Hendy  v.  Soule, 
11  Fed.  Cas.  6,359,  which  held  that  one  hav 
Ing  the  entire  control  of  the  manufacture  and 
sale  of  a  patented  machine  was  a  manufac- 
turer within  a  certain  tax  statute.  Common- 
wealth V.  Tbackara  Mfg.  Co.,  156  Pa.  510,  27 
Atl.  13. 

These  cases  are  not  in  point  on  the  ques- 
tion before  us,  which  must  be  settled  by  the 
common-law  rule  as  to  what  the  distinction 
is  between  a  manufacturer  and  a  dealer. 
The  theory  upon  which  the  warranty  as -to 
quality  is  to  be  implied  against  the  manufac- 
turer, and  not  against  the  dealer.  Is  that  the 
former  must  know  his  own  methods  of  man- 
ufacture, and  the  purpose  for  which  his  prod- 
uct is  designed,  and  may  properly  be  held  to 
have  contracted  to  produce  a  merchantable 
article  for  such  purposes.  See  Brenton  t. 
Davis,  8  Blackf.  (Ind.)  317,  44  Am.  Dec  769; 
Hoe  V.  Sanborn,  21  N.  Y.  652,  78  Am.  Dec. 
163.  But  a  dealer — L  e.,  one  who  merely 
buys  to  sell  again  (see  Norrls  v.  Com.,  27  Pa. 
494;  OveraU  v.  Bezeau,  37  Mich.  506)— ia  not 
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preBumed  to  posgess  aucb  knowledge.  He  is 
an  Intermediary  between  the  manufacturer 
and  the  consumer.  "He  Is  not  dependent  for 
tils  profits  on  the  labor  be  bestows  ut>on  his 
commodities,  but  on  bis  labor  and  skill  and 
foresight  in  watching  the  market" 

The  contention  that  these  plaintiffs  were 
manufacturers  appears  to  rest  upon  the  claim 
that  they  directed  and  dictated  the  method 
of  manufacture,  and  rests  on  no  more  sub- 
stantial foundation  than  the  answer,  "Yes," 
made  by  Ollendorff  to  the  question  "Tou 
give  directions  to  them  as  to  their  manufac- 
ture, don't  you?"  When  this  is  read  in  the 
light  of  the  other  testimony,  it  cannot  rea- 
sonably be  Inferred  that  he  did  more  than  to 
order  from  the  foreign  manufacturer  a  given 
quantity  of  waists  of  a  certain  pattern,  a 
sample  of  which  had  been  previously  fur- 
nished them  by  the  manufacturer,  and  shown 
to  the  defendant  The  learned  circuit  Judge 
did  not  err  in  instructing  the  Jury  that  plain- 
tiffs were  merely  dealers,  and  not  manufac- 
turers. 

Custom:  Counsel  for  defendant  allege  er- 
ror upon  the  refusal  of  the  court  to  permit 
evidence  to  prove  that  this  sale  was  made 
with  reference  to  a  fixed  custom  of  manufac- 
ture— 1.  e.,  for  the  warp  to  run  lengthwise 
and  not  crosswise  of  the  garment — and  that 
It  was  the  practice  of  all  merchants  dealing 
in  New  York  In  relation  to  such  goods  to  se- 
lect only  with  a  view  to  design,  relying  upon 
the  custom  of  the  manufacturers  in  regard  to 
weave  and  texture.  We  understand  this  to 
mean  that,  in  buying  these  waists,  defendant 
merely  examined  the  pattern  of  the  garment 
relying  upon  the  alleged  common  custom  of 
manufacturers  to  have  the  warp  run  up  and 
down  instead  of  around  the  garment,  and 
therefore  a  warranty  that  they  should  be  so 
made  should  be  found,  and,  incidentally,  that 
defendant  should  be  excused  for  not  exam- 
ining the  sample  as  to  quality  and  merchant- 
ability. In  other  words,  that  tbis  contract 
should  not  be  construed  as  the  law  ordinarily 
construes  it,  but  at  variance  with  the  usual 
rule  of  law  applicable.  Such  a  contention 
was  made  in  the  case  of  Barnard  v.  Kellogg, 
10  Wall.  383,  19  L.  Ed.  987,  where  it  was 
claimed  that,  by  the  custom  of  merchants 
and  dealers  in  foreign  wool,  there  was  an  im- 
plied warranty  that  the  same  is  not  falsely 
or  deceitfully  packed.  This  claim  was  sus- 
tained in  the  trial  court,  but  was  reversed  on 
review.  The  court,  speaking  through  the 
late  Mr.  Justice  Davis,  said: 

"It  is  to  be  regretted  that  the  decisions  of 
the  courts,  defining  what  local  usages  may 
or  may  not  do,  have  not  been  uniform.  In 
some  Judicial  tribunals  there  has  been  a 
disposition  to  narrow  the  limits  of  this  spe- 
cies of  evidence,  in  others  to  extend  them, 
and  on  this  account  mainly  the  conflict  in 
decision  arises.  But  if  it  is  bard  to  recon- 
cile all  the  cases,  it  may  be  safely  said  they 
do  not  differ  so  much  in  principle  as  in  the 
application  of  the  rules  of  law.    The  prop- 


er o£9ce  of  a  custom  or  usage  In  trade  Is 
to  ascertain  and  explain  the  meaning  and 
Intention  of  the  parties  to  a  contract,  whether 
written  or  in  parol,  which  could  not  be  done 
without  the  aid  of  this  extrinsic  evidence. 
It  does  not  go  beyond  this,  and  is  used  as 
a  mode  of  Interpretation  on  the  theory  that 
the  parties  knew  of  its  existence  and  con- 
tracted with  reference  to  it  It  is  often  em- 
ployed to  explain  words  or  phrases  In  a  con- 
tract of  doubtful  signification,  or  which  may 
be  understood  in  different  senses,  according 
to  the  subject-matter  to  which  they  are  ap- 
plied. But  if  it  be  inconsistent  with  the 
contract,  or  expressly  or  by  necessary  Impli- 
cation contradicts  it,  it  cannot  be  received  in 
evidence  to  affect  it.  •  •  •  'Usage,'  says 
Lord  Lyndhurst,  'may  be  admissible  to  ex- 
plain what  is  doubtful;  it  is  never  admissi- 
ble to  contradict  what  is  plain.'  •  •  • 
And  it  is  well  settled  that  usage  cannot  be 
allowed  to  subvert  the  settled  rules  of  law. 
Whatever  tends  to  unsettle  the  law,  and 
make.lt  different  in  the  .different  communi- 
ties into  which  the  state  is  divided,  leads, 
to  mischievous  consequences,  embarrasses 
trade,  and  is  against  public  policy.  If,  there- 
fore, on  a  given  state  of  facts,  the  rights  and 
liabilities  of  the  parties  to  a  contract  are 
fixed  by  the  general  principles  of  the  common 
law,  they  cannot  be  changed  by  any  local 
custom  of  the  place  where  the  contract  was 
made.  In  this  case  the  common  law  did  not, 
on  the  admitted  facts,  imply  a  warranty  of 
the  good  quality  of  the  wool,  and  no  custom 
in  the  sale  of  this  article  can  be  admitted  to 
imply  one.  'A  contrary  doctrine,'  says  the 
court  in  Thompson  v.  Ashton  [14  Johns.  (N. 
y.)  317],  'would  be  extremely  pernicious  in 
its  consequences,  and  render  vague  and  un- 
certain all  the  rules  of  law  on  the  sales  of 
chattels.' 

"In  Massachusetts,  where  this  contract  was 
made,  the  more  recent  decisions  on  the  sub- 
ject are  against  the  validity  of  the  custom 
set  up  In  this  case.  In  Dickinson  v.  Gay  [7 
Allen,  29,  83  Am.  Dec.  656],  which  was  a  sale 
of  cases  of  satinets  made  by  samples,  there 
were  In  both  the  samples  and  the  goods  a 
latent  defect  not  discoverable  by  Inspection, 
nor  until  the  goods  were  printed,  so  that 
they  were  unmerchantable.  It  was  contend- 
ed that,  by  custom,  there  was  In  such  a  case 
a  warranty  implied,  from  the  sale  that  the 
goods  were  merchantable.  But  the  court, 
after  a  full  review  of  all  the  authorities,  de- 
cided that  the  custom  that  a  warranty  was 
Implied,  when  by  law  It  was  not  Implied, 
was  contrary  to  the  rule  of  the  common  law 
on  the  subject,  and  therefore  void.  If  any- 
thing, the  case  of  Dodd  v.  Farlow  [11  Allen, 
426,  87  Am.  Dec.  726]  is  more  conclusive  on 
the  point.  There  forty  bales  of  goat  skins 
were  sold  by  a  broker,  who  put  into  the 
memorandum  of  sale,  without  authority,  the 
words  'to  be  of  merchantable  quality  and 
In  good  order.' 

"It  was  contended  that,  by  custom,  in  all 
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stales  of  Bach  skins  there  was  an  implied 
■warranty  that  they  were  of  merchantable 
quality,  and  therefore  the  broker  was  author- 
ized to  insert  the  words,  but  the  court  held 
the  CQStom  itself  invalid.  They  say,  'It 
contravenes  the  principle,  which  has  been 
sanctioned  and  adopted  by  this  court,  upon 
full  and  deliberate  consideration,  that  no 
naage  will  lie  held  legal  or  binding  on  par- 
ties, which  not  only  relates  to  and  regulates 
a  particnlar  course  or  mode  of  dealing,  but 
whicli  also  engrafts  on  a  contract  of  sale  a 
stlpnlatlon  or  obligation  which  is  inconsist- 
ent with  the  rule  of  the  common  law  on  the 
rabject.'  It  is  clear,  therefore,  that  in  Mas- 
sacbnsetts,  where  the  wool  was  sold  and 
tlie  seller  lived,  the  usage  in  question  would 
not  bare  t>een  sanctioned. 

"In  New  Tork  there  are  some  cases  which 
would  seem  to  have  adopted  a  contrary  view, 
bat  the  earlier  and  later  cases  agree  with 
the  Massachusetts  decisions.  The  question 
in  Fritli  V.  Barker  [2  Johns.  327]  was,  wheth- 
er a  cnstom  was  valid  that  freight  must  be 
paid  on  goods  lost  by  peril  of  the  sea,  and 
Chief  Justice  Kent,  in  deciding  that  the  cus- 
tom was  invalid,  says:  Though  usage  is 
often  resorted  to  for  explanation  of  commer- 
cial instruments,  it  never  Is,  or  ought  to  be, 
received  to  contradict  a  settled  rule  of  com- 
mercial law.'  In  Woodruff  v.  Merchants' 
Bank  [25  Wend.  673],  a  usage  in  the  city  of 
New  York  that  days  of  grace  were  not  al- 
lowed on  a  certain  description  of  commercial 
paper  was  held  to  be  illegal.  Nelson,  Chief 
Justice,  on  giving  the  opinion  of  that  court, 
says:  'The  effect  of  the  proof  of  usage  in 
this  case,  if  sanctioned,  would  be  to  overturn 
the  whole  law  on  the  subject  of  bills  of  ex- 
change in  the  city  of  New  York;'  and  adds: 
'If  the  usage  prevails  there,  as  testified  to, 
it  cannot  be  allowed  to  control  the  settled  and 
acknowledged  law  of  the  state  in  respect 
to  this  description  of  paper.'  And,  in  Belme 
V.  Dord  [1  Seld.  95],  the  evidence  of  a  custom 
that  in  the  sale  of  blankets  in  bales,  where 
there  was  no  express  warranty,  the  seller  im- 
pliedly warranted  them  all  equal  to  a  sample 
shown  was  held  inadmissible,  because  con- 
trary to  the  settled  rule  of  law  on  the  sub- 
ject of  chattels.  But  the  latest  authority 
in  that  state  on  the  subject  is  the  case  of 
Simmons  t.  Law  [3  Keyes,  219].  That  was 
an  action  to  recover  the  value  of  a  quantity 
of  gold  dust  shipped  by  Simmons  from  San 
Fmnclsco  to  New  York  on  Law's  line  of 
steamers,  which  was  not  delivered.  An  at- 
tempt was  made  to  limit  the  liability  of  the 
common  carrier  beyond  the  terms  of  the  con- 
tract in  the  bill  of  lading  by  proof  of  the 
usage  of  the  trade,  which  was  well  known  to 
the  shipper,  but  the  evidence  was  rejected. 
The  court,  in  commenting  on  the  question, 
*ay:  'A  clear,  certain,  and  distinct  contract 
Is  not  subject  to  modification  by  proof  of 
usage.  Such  a  contract  disposes  of  all  cus- 
toms by  Its  own  terms,  and  by  Its  terms 
alone  is' the  conduct  of  the  parties  to  be  reg- 


ulated, and  their  liability  to  be  determined.' 

"In  Pennsylvania  this  subject  has  been 
much  discussed,  and  not  always  with  the 
same  result.  At  an  early  day  the  Supreme 
Court  of  the  state  allowed  evidence  of  usage 
that,  in  the  city  of  Philadelphia,  the  seller 
of  cotton  warranted  against  latent  defects, 
though  there  was  neither  fraud  on  bis  part 
nor  actual  warranty.  Chief  Justice  Gibson,  at 
the  time,  dissented  from  the  doctrine,  and  the 
same  court,  in  later  cases,  has  disapproved  of 
it,  and  now  hold  that  a  usage,  to  be  admissible, 
'must  not  conflict  with  the  settled  rules  of 
law,  nor  go  to  defeat  the  essential  terms  of 
the  contract.' 

"It  would  vmnecessarlly  lengthen  this  opin- 
ion to  review  any  further  the  American  au- 
thorities on  this  subject.  It  Is  enough  to 
say,  as  a  general  thing,  that  they  are  in  har- 
mony with  the  decisions  already  noticed. 
See  the  American  note  to  Wlgglesworth  v. 
DalllBon,  1  Smith's  Leading  Cases,  where 
the  cases  are  collected  and  distinctions  no- 
ticed." 

As  said  by  Mr.  Mechem,  {  1326,  and  shown 
by  the  alwve-clted  case:  "How  far  usagre 
may  affect  the  question  is  not,  perhaps,  en- 
tirely settled.  It  is  clear,  however,  that  local 
usages  cannot  defeat  the  express  terms  of 
the  contract,  nor  can  they  contravene  the 
settled  principles  of  the  law.  If,  therefore, 
the  sale  was  made  under  such  circumstances 
that  the  law  does  not  impute  a  warranty, 
usage  will  be  ineffectual  to  add  one ;  if,  un- 
der the  circumstances,  the  law  does  raise  a 
warranty,  usage  wUl  not  be  permitted  to 
defeat  it" 

It  is  also  urged  that  there  was  a  warranty 
of  fitness  of  the  waists  for  the  purpose  for 
which  they  were  made — 1.  e.,  for  use  as 
wearing  apparel — which  use  plaintifCs  must 
liave  known  to  have  been  Intended.  We  are 
of  the  opinion  that  this  contention  should 
not  prevail. 

In  Hudson  v.  Roos,  72  Mich.  363,  40  N.  W. 
407,  the  mirror  furnished  had  a  latent  de- 
fect The  court  said  that  the  particufar  pur- 
pose for  which  she  purchased  was  made 
known.  This  cause  might  apparently  have 
been  and  probably  was  decided  upon  the 
points,  first,  that  the  glass  furnished  did 
not  equal  the  sample;  and  second,  that  it 
was  or  was  not  replaced  within  an  agreed 
time  within  which  plaintiff  nndertook  to  re- 
move the  latent  defect  through  resilvering 
the  mirror. 

In  the  present  case,  while  it  cannot  be  de- 
nied that  the  vendor  must  have  understood 
that  waists  were  made  for  wear,  that  was 
not  the  particular  puri>o8e  for  which  defend- 
ant purchased,  if  bis  purpose  should  make 
any  difference.  The  waists  were  evidently 
purchased  for  sale,  and  while  it  Is  mani- 
fest that  unfitness  for  wear  would  also  mili- 
tate against  their  sale.  Just  as  unfitness  of 
any  article  for  tike  use  that  it  was  designed 
for  would  necessarily  impair  its  Value  in 
the  market  and  perhaps  to  the  extent  of 
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making  It  unsalable,  the  fact  that  a  vendor 
who  sells  by  sample  must  know  that  the 
goods  are  bought  for  the  purpose  of  resale 
has  not  been  considered  sufficient  to  raise 
an  implied  warranty  of  fitness  for  use  or 
sale,  where  the  purchase  Is  from  a  dealer. 
The  cases  cited.  Including  our  own  later 
case  of  Kupfer  t.  Mich.  Clothing  C!o.,  su- 
pra, indicate  this.  It  would  be  hard  to  find  a 
case  closer  In  point  than  the  one  last  cited. 
A  dealer  sold  (A>rduroy  by  sample.  Its  ob- 
vious purpose  was  to  sell  for  clothing.  Ow- 
ing to  a  latent  defect,  it  was  worthless  for 
this  or  any  other  purpose,  and  necessarily 
unmerchantable,  but  we  held  that  equality 
to  the  sample  was  the  extent  of  the  war- 
ranty. See,  also,  the  following  cases  cited 
by  counsel:  Seitz  v.  Brew.  Mach.  Co.,  141 
U.  S.  510,  12  Sup.  Ct  46,  35  L.  Ed.  837;  Pratt 
V.  Metzger,  78  Ark.  177,  95  S.  W.  451;  Goss- 
ler  V.  Sugar  Bef.  Co.,  103  Mass.  334;  Wis. 
Bed  Pressed  Brick  Co.  t.  Hood,  54  Minn. 
543,  56  N.  W.  165. 

We  understand  that  the  defendant  bases 
his  claim  upon  the  proposition  that  the  plaln- 
tifts  are  to  be  considered  the  manufacturers 
of  the  waists.  As  a  fact.  It  is  self-evident 
that  they  have  nothing  to  do  with  the  manu- 
facturing. They  are  nothing  more  than  deal- 
ers, who,  receiving  lines  of  samples  of  goods 
which  the  manufacturer  makes,  sell  them 
by  sample,  and  either  carry  them  in  stock, 
or  order  after  sales  are  made.  We  think  that 
such  dealers  cannot  be  called  "manufactur- 
ers" in  any  sense,  and  we  are  aware  of  no 
case  which  would  justify  such  a  holding. 
We  find  nothing  in  the  record  that  would 
Justify  the  inference  that  the  contract  was 
one  made  with  the  foreign  concern,  through 
agents.  It  appears  to  have  been  an  order 
given  to  dealers  in  this  country,  who  obtain 
and  Import  their  goods  to  fill  their  orders 
from  a  foreign  manufacturer  or  dealer. 

To  recapitulate,  we  find:  First  That 
these  plaintiffs  were  dealers,  and  not  manu- 
facturers. Second.  That  the  sale  was  by 
sample,  and  no  error  is  assigned  upon  the 
proposition  that  the  goods  furnished  equal- 
ed the  sample.  Third.  Under  the  proofs, 
there  was  no  warranty  that  the  goods  should 
be  merchantable,  or  of  their  fitness  for  use 
by  defendant's  customers.  Fourth.  No  error 
was  committed  in  rejecting  the  offered  tes- 
timony of  custom  or  usage. 

The  judgment  is  afllrmed. 


BOOT  V.  SNTDKB  et  sL 
(Sapieme  Coart  of  Michigan.     May  7,  1010.) 

1.   DnSDS  a  17*)— CONSIDKBATIOn. 

Deeds  of  property,  given  in  consideration 
that  the  grantees  should  make  their  home  with 
the  grantor  and  make  a  home  for  him  with 
them,  which  the  grantees  in  good  faith  sub- 
stantially performed  until  prevented  from  doing 
■o  by  the  grantor,  changing  their  situation  very 


much  to  tiieir  disadvantage,  were  supported  bp 
a  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  33 ;   Dec.  Dig.  t  17.»] 

2.  Deeds  (|  69*)— VAi^iDrrr— Mistakb— Oo«- 
BECTiNO  Deed. 

If  deeds  delivered  by  a  giantor  were  not 
elfective  to  carty  out  .an  oral  agreement  be- 
tween the  parties,  which  they  supposed  they 
were  making  effective,  the  deeds  should  be  cor- 
rected, instead  of  being  declared  void. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  a  156,  161;    Dec.  Dig.  t  69.*] 

3.  Pebfetuities  (|  6*)— Cbbation  or  Fbtdbe 
Estates— Beuainder8—"Heibs." 

In  deeds  to  property  to  the  grantees  snd  to 
their  heirs  and  assigns  and  to  the  survivors  or 
survivor,  to  them  and  the  heirs  and  assigns  of 
the  survivors  or  survivor  of  them  forever,  the 
word  "heirs"  was  not  a  word  of  purchase,  but 
was  used  to  designate  the  conveyance  of  an  es- 
tate in  fee,  so  that  the  deeds  were  not  void  a» 
Tioiative  of  the  statute  against  peipetuities. 

[£}d.  Note.— For  other  cases,  see  Perpetaitiear 
Cent.  Dig.  {  IS;    Dec  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  4,  pp.  3241-3265 ;   vol.  8,  pp.  7677,  7678.1 

4.  CoNTBACTS  {i  319*)  —  Pebfobuance  Ren- 
dered Impossible  bt  Pabtt  —  E<qnrrABi.K- 
Adjubtment. 

.  Where  an  agreement,  whereby  complainant 
deeded  property  to  defendants  in  consideration 
that  they  would  make  their  home  there  and 
make  a  home  for  him  with  them,  was  rendered 
impossible  of  performance  by  complainant,  the 
court  could  make  an  equitable  division  of  the 
property,  though  a  new  contract  could  not  be- 
made  for  the  parties. 

[Eld.  Note.— For  other  cases,  see  Contracts^ 
Dec.  Dig.  i  319.*] 

Appeal  from  Circuit  Court,  Bay  County, 
In  Chancery ;  Chester  L.  Collins,  Judge. 

Bill  by  Melvin  A.  Boot  against  Jared  M. 
Snyder  and  others.  From  the  decree,  all 
parties  appeal.    Modified. 

Argued  before  BLAIR,  OSTBANDEK,. 
MOOBE,   McALVAT,  and  BBOOKE,  JJ. 

Weadock  &  Duffy  (De  Vere  Hall,  of  coun- 
sel), for  appellant  Stoddard  &  McMillan,, 
for  appellees. 

MOOBE,  J.  The  bill  of  complaint  was  fil- 
ed in  July,  1907.  The  complainant  was  69- 
years  old  the  following  September.  His  wife 
died  In  April,  1904.  The  complainant  and 
bis  wife  were  the  owners  by  the  entireties 
of  their  home  in  Bay  City,  worth  about  $5,- 
000,  and  a  business  block  and  dwelling  house- 
in  that  city  worth  about  $20,000.  Mrs.  Boot 
had  been  something  of  an  invalid  for  many 
years,  but  waa  able  to  be  alMut,  and  she  and 
her  husband  were  considerable  travelers. 
They  were  spiritualists.  Mrs.  Root  was  one- 
of  the  leading  spiritualists  of  the  state,  and 
her  services  were  in  demand  as  a  lecturer^ 

The  defendant  Jared  Snyder  was  the  broth- 
er of  Mrs.  Boot;  the  other  defendants  are 
the  wife  and  daughter  of  Jared  Snyder.  A 
considerable  correspondence  and  a  volumi- 
nous record  of  more  than  1,100  printed  pages 
show  a  very  cordial  and  affectionate  feeling 
between   Mr.  and  Mrs.  Boot  and  these  de- 


•For  other  oaiw  m«  same  topic  and  soctlon  NOMBBR  in  Doe.  *  Am.  Digs.  1M7  to  data,  *  Raportw  Ind«t«s- 
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fendanta,  rmmliig  through  a  aerieB  of  yean. 
They  had  made  long  visits  to  each  other  in 
each  other's  homes.  At  the  time  of  the  last 
lUneaa  of  Mrs.  Root,  and  for  more  than  10 
years  prior  thereto,  the  defendants  had  lived 
in  the  city  of  Washington,  where  Jared  M. 
Snyder,  then  about  63  or  64  years  old,  was 
in  the  onploy  of  the  federal  government,  nt  a 
salary  of  $70  a  month,  and  the  evidence  Is 
that  he  had  recently  passed  a  civil  service 
examination,  and  was  in  the  line  of  prefer- 
ment. 

In  the  testimony  of  Mrs.  Snyder  the  fol- 
lowing occurs:  "Q.  In  Washington  what 
were  your  associations  and  society?  A.  Well, 
I  was  connected  with  the  Congregational 
Chnrch  choir.  I  was  not  a  solo  singer,  but 
I  had  a  very  Important  position  as  chorus 
singer.  I  was  assistant  to  the  regular  music 
committee.  I  was  secretary  of  the  choir;  I 
also  was  a  member  of  the  inaugural  chorus, 
I  tlilnlc,  three  times.  My  name  was  on  the 
list  which  would  call  me  whenever  there  was 
any  chorus  work  to  be  done.  It  brought  me 
In  connection  and  association  with  music 
lovers  and  musical  people  of  Washington. 
Our  choir  gives  concerts  frequently  during 
the  winter,  and  our  evenings  with  the  choir 
were  considered  quite  an  interesting  time. 
Dr.  BischofTs  was  a  splendid  organist,  and 
considered  one  of  the  very  finest  I  have 
heard  Dr.  BIschoff  stop  the  singing  of  60  or 
75  and  ask  why  Mis.  Snyder  was  not  singing. 
I  thought  that  was  a  great  compliment.  He 
was  blind.  Q.  What  was  your  daughter  do- 
log  In  Washington?  A.  Flora  was  employed 
in  several  places.  I  believe  she  was  In  the 
Equitable.  The  last  place  I  believe  was  in 
Woodwortb  &  Lothrup's,  a  large  store.  Q. 
What,  If  any  part,  did  she  take  in  entertaln- 
moits?  A.  Flora  did  a  great  deal  of  reading. 
I  think  she,  perhaps,  had  recited  or  read  In 
most  every  church  of  note  in  Washington. 
She  did  a  great  deal  of  charity  work  In  the 
chnrche«.  Q.  Tell  us  how  you  liked  living  In 
Washington?  A.  It  Is  one  of  the  nlost 
charming  cities  In  the  United  States  to  live 
In.  I  think  most  every  one  who  has  ever 
visited  there  would  feel  the  same.  Q.  Was 
there  any  particular  reason  why  you  thought 
Washington  agreeable  that  you  have  not  stat- 
ed? A.  I  have  always  felt  attached  to  It  be- 
canae  I  was  bom  there.  I  had  quite  a  circle 
of  friends  there  that  knew  me  as  a  girl.  I 
remembered  some  of  the  old  official  families, 
more  old  school  friends,  old-time  friends, 
which  brought  me  in  touch  with  very  many 
people  that  were  interesting."  Flora  B.  Sny- 
der had  qualified  herself  as  a  bookkeeper, 
and  was  an  actress,  and  expected  to  enter 
upon  a  career  as  an  actress.  It  is  impossible 
to  read  this  record  without  reaching  the  con- 
clusion that  Mr.  and  Mrs.  Root  and  all  the 
defendants  were  iteople  of  more  than  usual 
Intelligence  and  refinement,  and  were  very 
fond  of  each  other. 

On  Jane  22,  1908,  Mrs.  Root  wrote  defend- 
ants a  letter,  la  which  she  said:    "I  have 


wanted  yon  to  have  this  home  If  yon  sur- 
vived us,  as  you  are  likely  to — some  one  Is 
to  have  it  •  •  •  If  you  were  here  so  we 
could  work  together  for  a  time,  Melvln  says 
he  thinks  all  might  be  adjusted,  and  you 
have  an  easy  time  and  be  comfortable."  This 
letter,  after  discussing  family  matters,  closes, 
"Your  own  sister  and  brother,  Mattle  and 
Melvln."  There  is  evidence  in  the  record  that 
Indicates  Mr.  Root  approved  of  the  writing 
and  sending  of  this  letter.  Mr.  and  Mrs. 
Snyder  visited  In  Bay  City  during  the  last 
illness  of  Mrs.  Root,  when  a  conversation  was 
had  with  Mrs.  Root  about  her  approaching 
death,  and  her  desire  that  defendants  should 
come  on  and  take  care  of  Mr.  Root  during 
the  remainder  of  his  life,  and  have  the  prop- 
erty.   Later  Mrs.  Root  died. 

In  April,  1903,  the  complalpant  entered  in- 
to a  correspondence  with  defendants,  with  a 
view  of  having  them  give  up  their  home  and 
come  and  live  at  Bay  City.  We  quote  from 
some  of  this  correspondence:  "April  16,  1903. 
Jeddie's  considerate  letter  of  the  13th  came 
yesterday.  I  am  glad  of  the  careful  thought 
you  are  giving  to  the  arrangement  I  propos- 
ed, for  indeed  it  is  'momentous.'  Libble  gave 
her  beet  thought  to  it  and  so  have  I.  *  •  • 
The  time  Is  now  ripe.  Hence  I  wish  you 
could  communicate  with  dear  Flora  submit- 
ting to  her  my  last  letters  on  the  matter  with 
what  you  choose  to  write  her,  so  if  It  is 
thought  best  for  me  to  journey  to  Washing- 
ton, I  may  have  notice  of  when  Flora  will 
be' there,  and  a  little  time  to  arrange  for  my 
leaving  here.  •  *  •  Keep  me  advised  of 
the  drift  In  the  matter  of  your  coming  to  live 
In  Bay  Olty.  I  want  it  to  be  of  your  own  pleas- 
ure If  you  come,  for  I  can  arrange  different- 
ly if  desired,  but  my  first  thought  is  of  you. 
I  think  If  you  come,  of  putting  the  property 
affairs  all  In  such  shape  that  If  I  join  Mattle 
(while  you  are  here)  no  matter  where  I  may 
happen  to  be,  you  two,  Susie  and  Jeddie  will 
be  put  on  record  as  survivors  and  owners  of 
the  property  Mattle  and  I  had  so  deedea. 

•  •  •  So  please  promptly  notify  me,  and  I 
wish  Susie's  expression  as  well  as  Jared's  also 
Flora's  if  convenient,  just  how  this  all  shapef 
In  your  inlnds."  "1200  Fifth  Avenue,  Bay  City, 
Mich.,  April  8,  190S.    Dear  Washington  Ones: 

•  •  •  Lately  I  have  been  wondering  if 
your  experiences  have  prepared  your  minds 
to  consider  favorably  living  in  Bay  City  with 
assured  living  expenses  and  care  only  of 
looking '  after  the  two  houses  and  the  block. 
What  I  mean  Is  I  desire  to  travel  even  so 
far  as  the  Hawaiian  Islands  and  may  be  the 
Philippines.  My  absence,  if  all  goes  well, 
will  be  quite  indefinite  and  may  be  I  will 
be  kept  by  vicissitudes  of  travel  from  return-* 
ing.  It  was  Libbie's  clear  idea  to  be  helpfal 
to  you  in  which  I  heartily  joined.  Together 
we  hoped  to  travel  and  we  thought  of  your 
living  at  1200  Fifth  avenue  and  the  rentals 
of  the  block  and  house  behind  would  provide 
Income  for  your  support  and  afTord  us  enough 
for  expenses  while  Journeying.    This  Is  an 
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epitome  of  1117  thought.  If  you  see  the  way 
clear  to  encourage  this  plan,  will  visit  you 
after  the  renovating  work  Is  so  that  I  can 
leave  It,  and  we  will  talk  details  In  full.  I 
want  you  both,  and  Include  Flora,  if  it  Is 
convenient,  to  consider  this  idea  carefully 
and  let  me  know  what  you  think  of  it  as 
early  as  you  can.  •  •  •  Now  dear  ones 
bear  In  mind  I  have  your  w^are  profoundly 
in  my  purpose,  and  give  this  matter  your  best 
thought  soon.  Love  to  Flora  and  yourselves, 
Melvin."  "1209  Fifth  Avenue,  Bay  City 
Mich.,  April  24,  1905.  Dear  Washington 
Ones: — Yours  of  the  22nd  awaited  my  home- 
coming at  noon.  I  am  gratlfled  that  you  had 
a  calm  consideration  of  the  matter.  As  I 
understand  Flora  will  be  home  to  remain 
from  about  the  first  of  May,  I  will  endeavor 
to  leave  home  soon  after  so  as  to  reach  you 
probably  during  the  second  week  of  May. 
Then  if  all  is  agreeable,  and  you  can  arrange 
to  soon  come  to  Bay  City  so  I  can  show  Jared 
how  I  take  care  of  business,  I  will  prepare  to 
start  West  when  you  feel  settled.  If  I  should 
do  anything  more  definite  before  I  see  you, 
to  enable  you  to  conclude  your  plans  and  at 
least  Jared  be  with  me  in  Bay  City  a  while 
to  practice  details  here,  in  case  you  take  up 
a  home  permanently  in  Bay  City,  please 
promptly  let  me  know.  My  work  at  the  block 
is  drawing  to  a  finish,  and  I  am  thinking  of 
leaving  house  finishing  to  your  care.  This 
much  hastily  so  you  may  know  my  program. 
Affectionately,  Melvin." 

Mr.  Root  then  went  to  Washington  and 
made  an  arrangement  with  the  defendants. 
The  substance  of  the  agreement  conduded 
in  Washington  was  that  the  defendants 
would  break  up  their  housekeeping  In  Wash- 
ington as  quickly  as  possible,  and  come  to  Bay 
City.  The  property  should  be  conveyed  so 
that  it  should  be  held  in  Joint  tenancy ;  all 
of  the  parties  were  to  have  their  living  out 
of  the  property ;  the  principal  care  and  man- 
agement of  the  property  should  be  with  the 
defendant  Jared ;  the  three  defendants  should 
maintain  the  home  of  the  four  of  them;  and 
matters  should  be  so  arranged  that  the  com- 
plainant should  have  time  and  means  to  trav- 
el in  accordance  with  his  desires,  which  were 
known  to  all  the  parties.  He  wrote  the  fol- 
lowing letter  on  his  return  home:  "Alle- 
ghany Hotel.  Bay  City,  Mich.,  May  28, 
1905.  Dear  Brother  George: — I  reached  home 
last  Monday  from  a  visit  with  Jared,  Susie 
and  Flora.  The  result  is  that  they  appoint 
tomorrow,  Monday,  to  start  with  their  things 
to  Bay  City,  to  make  their  home  in  our  house, 
arriving  about  Wednesday.  When  they  have 
tjecome  sufficiently  familiar  with  matters 
here  to  take  full  care  of  them  without  my 
presence,  I  propose  starting  on  my  leisurely 
trip  through  Michigan,  Illinois,  Minnesota, 
Iowa  and  your  state.  How  long  it  will  take 
me  to  reach  you,  I  have  no  definite  idea,  but 
I  win  keep  you  informed  of  my  progress. 
*  *  *  Women  and  men  thoroughly  cleaned 
Inside  of  our  house  last  week,  and  in  a  couple 


of  days  work  painters  will  be  done  outside. 
AU  Is  sweet  now  after  LIbbie's  plan,  and  the 
'children'  as  she  called  them,  will  find  a. 
grateful  home.  I  am  quite  well,  and  I  am 
happy  In  the  prospect.  Affectionately,  Mel- 
vin." And  In  paragraph  ">tOf  the  bill,  in  de- 
scribing the  estate  which  it  was  Intended  to 
convey,  it  Is  said:  "He  suggested  to  the  said 
Jared  M.  Snyder  that  If  he  and  his  wife, 
Susan  W.  Snyder,  and  his  daughter,  Flora 
B.  Snyder,  would  move  to  Bay  City,  Mich., 
and  make  their  home  with  him,  and  make 
a  home  for  him  with  them  •  •  •  he 
would  put  the  title  of  his  property  In  such 
stMipe  that  whoever  of  the  four  should  sur- 
vive him  they  would  own  all  of  the  property 
as  Joint  tenants."  The  statements  in  the  te.s- 
tlmony  and  of  the  bill  quoted  are  in  harmony 
with  all  of  the  testimony  of  the  complain- 
ant upon  this  subject  He  never  at  any  time, 
up  to  and  Including  the  filing  of  the  bill  in 
this  case  and  the  giving  of  the  said  testimo- 
ny, had  in  mind  that  the  deeds  to  be  made,  or 
that  were  made,  were  void,  and  that  the  es- 
tate created  thereby  was  void,  but  he  did 
distinctly  and  specifically  have  In  mind  and 
Intend  to  cause  to  be  conveyed,  and  supposed 
the  property  had  been  conveyed,  to  the  four, 
to  be  held  by  them  as  Joint  tenants.  Mr. 
Root  had  no  children  or  descendants. 

In  the  latter  part  of  May,  1905,  the  defend- 
ants gave  up  their  home  In  Washington  in 
pursuance  of  the  agreement,  and  entered  upon 
their  part  of  the  undertaking.  For  the  pur- 
pose of  carrying  out  his  part  of  the  agree- 
ment Mr.  Snyder  was  Introduced  by  Mr.  Root 
to  the  tenants  occupjrlng  his  various  proper- 
ties, who  were  authorized  to  pay  rent  to  Mr. 
Snyder ;  a  bank  account  was  opened,  against 
which  all  the  parties  to  this  litigation  were 
authorized  to  check.  Mrs.  Snyder  and  her 
daughter  took  charge  of  the  household,  and 
administered  the  household  affairs.  Mr.  Root 
prepared  two  deeds  for  the  purpose  of  carry- 
ing out  his  agreement  with  defendants,  as  he 
states  in  his  bill  of  complaint,  supposing  that 
said  agreement,  though  oral,  was  binding 
and  legal,  and  desiring  to  carry  It  Into  effect 
The  deeds  are  as  follows: 

"This  Indenture,  made  this  twentieth  day 
of  June,  In  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  five,  between  Melvin 
A.  Root,  of  Bay  City,  Michigan,  survivor  of 
his  wife,  Martha  EX  Root  deceased  (who  were 
Joint  tenants),  party  of  the  first  part  and 
Charles  H.  Frantz,  of  the  same  place,  party 
of  the  second  part  Wltnesseth  that  the  said 
party  of  the  first  part  for  and  In  considera- 
tion of  the  sum  of  one  dollar  to  him  in  hand 
paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  confessed  and 
acknowledged,  does  by  these  presents  give, 
grant,  alien  and  confirm  unto  the  said  party 
of  the  second  part  all  those  certain  pieces 
or  parcels  of  land  situate  and  being  in  the 
city  of  Bay  City,  county  of  Bay  and  state  of 
Michigan  and  described  as  follows:  •  •  • 
Together  with  all  and  singular  the  heredlta- 
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mentB  and  aKnirtenances  tberennto  Mong- 
ing  or  In  any  wise  appertaining:  To  bave 
and  to  b(dd  the  aald  premlseB,  aa  herein  de- 
scribed, in  tmst  only,  to  convey  the  same  by 
a  snfflclent  deed  of  conveyance  to  Melvin  A. 
Boot,  Susan  W.  Snyder,  Jared  M.  Snyder 
and  Flora  B.  Snyder,  as  Joint  tenanta  and  to 
their  heirs  and  assigns,  and  to  the  survivors 
or  aarvlvor  of  them,  and  the  heirs  and  aa- 
signs  of  the  snrvlvora  or  survivor  of  them, 
forever.  In  wltnesB  whereof,  the  said  party 
Off  the  first  part  has  hereunto  set  bis  hand 
and  seal  the  day  and  year  first  above  written. 
Melvin  A.  Root    [L.  S.],"  etc. 

This  deed  was  properly  witnessed  and  ac- 
knowledged. 

"This  indenture,  made  this  twentieth  day 
of  June,  In  the  year  of  onr  Lord  one  thou- 
sand nine  hundred  snd  five,  between  Charles 
H.  Frantz  and  his  wife,  Edith  F.  of  Bay  City, 
Bflchigan,  parties  of  the  first  part,  and  Mel- 
vin A.  Root,  Susan  W.  Snyder,  Jared  M. 
Snyder  and  Flora  B.  Snyder,  parties  of  the 
second  part.  Wltnesseth  that  the  said  par- 
ties of  the  first  part  for  and  In  c(m8lderatlon 
of  the  sum  of  one  dollar  to  them  in  hand 
paid  1^  the  said  parties  of  the  second  part, 
the  rec^pt  whereof  Is  hereby  confessed  and 
acknowledged,  and  In  pursuance  of  the  terms 
of  a  deed  of  conveyance  this  day  executed  by 
Melvin  A.  Root  to  Charles  H.  Frantz,  do  by 
these  presents  give,  grant,  alien  and  confirm 
tmto  the  said  parties  of  the  second  part,  as 
Joint  tenants,  and  to  their  heirs  and  assigns, 
and  to  the  survivors  or  survivor  of  them,  and 
to  the  heirs  and  assigns  of  the  survivors  or 
survivor  of  them,  forever,  all  those  certain 
pieces  or  parcels  of  land  situate  and  being  In 
the  city  of  Bay  City,  county  of  Bay,  and 
state  <ff  Michigan,  and  described  as  follows, 
to  wit:  •  •  *  Together  with  all  and  sin- 
gular the  hereditaments  and  appurtenances 
thereunto  belonging  or  In  any  wise  appertain- 
ing: To  have  and  to  hold  the  said  premises, 
as  herein  described,  with  the  appurtenances 
unto  the  said  parties  of  the  second  part,  and 
to  them  as  Joint  tenants  and  not  as  tenanta 
in  common,  and  to  thdr  heirs  and  assigns' 
forever." 

This  deed  was  also  properly  witnessed  and 
acknowledged. 

After  these  deeds  were  delivered,  they  were 
placed  on  record  by  Mr.  Root,  and  all  par- 
ties seemed  greatly  pleased  at  the  situation. 
The  evidence  Is  overwhelming,  including 
statements  in  many  letters  written  and  sent 
by  Mr.  Root,  that  he  was  pleased  wlUi  what 
followed.  As  late  as  March  9,  1907,  In  writ- 
ing to  a  friend  he  said:  "The  prospects  for 
bnlldlng  and  Improvements  in  the  city  never 
were  greater  than  the  present  ESverybody 
feels  hope  and  cheer.  Our  business  is  pros- 
perous and  Jeddle  has  It  well  in  hand  so 
I  have  little  care.  I  am  thinking  of  leav- 
ing home  next  month  for  a  visit  to  my  old 
home  la  Lockport,  N.  Y.,  and  to  friends  In  the 
Tldnlty.  Then  if  all  seems  right  to  do  so  I 
think  of  going  southeast  in  time  to  witness 
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the  naval  opening  of  the  Jamestown,  Va., 
Bxposition  the  28th  of  April.  For  years  I 
have  wished  to  study  the  people  of  our  south- 
em  states,  and  I  think  that  will  afFord  a  fine 
opportunity.  If  the  exposition  proves  as  In- 
teresting as  did  the  Chicago  fair,  I  may 
spend  much  of  the  summer  near  Jamestown. 
Lilbble  and  I  spent  five  months  in  the  Chicago 
event  and  enjoyed  every  day.  We  made  It 
a  school  of  Instructions  and  that's  what  1 
wish  to  do  next  summer.  *  *  *  In  fact  a 
lecture  we  attended  last  night  given  by  J. 
Adam  Bede,  a  congressman,  declared  the 
most  happiness  Is  to  be  gotten  in  the  home 
where  love  Is.  So  I  nestle  close  In  my  loves 
and  get  the  best  While  we  rejoice  in  all  the 
good  you  have  in  your  Happy  Land  we  trust 
you  will  keep  Flora  and  Susie  and  Jared  and 
me  among  all  those  you  share  Its  goodies 
with.  They  are  all  well  and  busy — the  girls 
with  spring  sewing,  running  two  machines, 
and  Jared  busy  with  providing  us  the  com- 
forts of  the  season."  The  feeling  of  satisfac- 
tion continued  until  about  the  first  or  middle 
of  April,  1907,  when  for  reasons  not  satis- 
factorily explained  by  this  record  Mr.  Root 
demanded  that  the  property  be  rcdeeded  to 
him.  Then  trouble  of  a  serious  nature  arose 
between  the  parties.  The  complainant  made 
it  very  clear  by  his  conduct^  not  only  that 
he  did  not  want  defendants  to  continue  to 
perform  their  agreement,  but  that  he  intend 
ed  to  make  it  impossible  for  them  to  do  so, 
and,  as  before  stated,  a  little  later  the  filing 
of  this  bill  of  complaint  followed. 

In  the  bill  of  complaint  the  following  ap- 
pears: "Eighth.  That  there  was  no  consider- 
ation whatever  moving  from  the  said  Jared 
M.  Snyder,  Susan  W.  Snyder  and  Flora  B. 
Snyder,  or  either  of  them,  to  yoav  orator  for 
the  deeds  so  made,  executed,  and  recorded  as 
hereinbefore  mentioned.    •    •    * " 

"Eleventh.  Tour  orator  further  represents 
that  he  is  advised  and  believes  that  the 
agre^nent  made  between  him  and  the  said 
defendants,  by  reason  of  its  not  being  reduc- 
ed to  writing,  is  not  enforceable,  and  that 
there  was  no  legal  or  valid  consideration 
for  the  making  of  said  deed." 

There  is  an  averment  that  defendants  have 
not  carried  out  their  part  of  the  agreement 

The  prayer  Is  as  follows: 

"Fifteenth.  Tour  orator  further  prays  that 
a  preliminary  injunction  be  Issued  out  of 
and  under  the  seal  *of  this  court  restraining 
the  defendants  from  conveying  or  incumber- 
ing the  property  herein  described,  or  under- 
taking to  convey  or  Incumber  the  same  by 
deed,  mortgage,  consent  Judgment  or  oth- 
erwise, untU  the  further  order  of  this  court 
and  your  orator  further  prays  for  the  de- 
cree of  this  honorable  court,  wholly  setting 
aside  the  said  deeds  and  conveyances  herein 
set  forth  as  having  been  made  to  Charles  H. 
Frantz,  and  by  the  said  Charles  H.  Frants 
to  your  orator  and  the  d^endants  herein 
named,  as  being  wholly  without  considera- 
tion and  void,  and  requiring  the  d<9Cendants 
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herein  named  to  reconvey  sncb  property  to 
year  orator,  and  snrrender  and  deliver  np 
poaaeaslon  of  the  premlsea  described  herein. 

"Sixteenth.  Tour  orator  further  prays 
that  an  accounting  may  be  had  of  the  mon- 
eys received  by  the  defendants  from  the  rents 
and  Income  of  the  property  herein  described, 
and  that  a  fair  and  equitable  allowance  may 
be  made  to  the  defendants  for  any  loss  or  ex- 
pense to  which  they  may  have  been  put  by 
reason  of  coming  to  Bay  Glty,  If  they  are 
entitled  to  any  such  allowance  In  the  Judg- 
ment and  opinion  of  the  court,  and  that  a 
true  balance  between  the  jiartles  be  ascer- 
tolned  and  determined,  and  this  complain- 
ant again  offers,  in  case  the  said  balance  Is 
found  against  him,  to  pay  the  same  forth- 
with." 

There  is  no  general  prayer  for  rdief,  and 
there  is  no  suggestion  in  the  bill  of  x»m- 
plaint  that  the  deeds  are  void  because  of 
the  perpetuities  created  therein. 

Defendants  put  in  an  answer  in  the  nature 
of  a  cross-blU,  in  wbldi  occurs  the  follow- 
ing: 

"Seventh.  Defendants  dMiy  the  matters  al- 
leged In  the  seventh  paragraph  of  said  bUl 
of  complaint,  except  that  they  admit  that  it 
was  the  .understanding  of  all  parties  that  the 
deeds  in  the  sixth  paragraph  of  said  bill  of 
complaint  mentioned  were  intended  to  idace 
the  title  to  the  property  jointly  in  complain- 
ant and  defendants  as  Joint  tenants,  with  the 
right  of  survivorship.  They  aver  that  it 
was  understood  and  agreed  tliat  said  prop- 
erty should  be  held,  used,  and  enjoyed  by  all 
said  parties  as  Joint  tenants,  with  the  right 
of  survivorship,  and  that  the  Income  there- 
from should  be  used  for  the  Joint  benefit  of 
all,  and  the  expense  of  maintaining  the  Joint 
family  would  be  paid  therefrom. 

"Eighth.  These  defendants  deny  that  there 
was  no  consideration  for  the  making  of  said 
deeds,  and  aver  that  there  was  a  good,  suf- 
ficient, and  valuable  consideration  for  the 
making,  executing,  and  delivery  of  said 
deeds." 

In  this  cross-bill  th^  aver  they  have  i>er- 
formed  or  are  ready  to  perform  their  part 
of  the  agreement,  and  pray  for  an  Injunc- 
tion, and  the  appointment  of  a  receiver  for 
an  accounting,  and  ending  with  a  prayer  for 
general  relief. 

The  case  was  heard  in  open  court.  The 
Judge  filed  a  long  wrltte'n  opinion  and  made 
a  decree  from  which  all  parties  have  ap- 
pealed. In  the  written  opinion  occurs  the 
following  language: 

"The  complainant  himself  prepared  and 
executed  the  Frantz  deed,  from  himself  to 
SYantz  and  wife,  and  also  prepared  and 
caused  to  be  executed  and  delivered  to  him- 
self the  deed  from  Frantz  to  the  grantees. 
The  entire  preparation  of  the  deeds  and  the 
form  of  the  expression  set  forth  In  them 
were  the  acts  of  the  complainant  Prior  to 
the  execution  of  the  deeds  all  of  the  parties 
«xpeet»i  the  deeds  to  be  deeds  creating  a 


Joint  tenancy  in  the  propatr  to  the  grantees, 
and  all  of  them  took  possession  of  the  prop- 
erty, and  have  held  the  Joint  po88e8sloi& 
thereof  under  the  belief  that  the  deeds  cre- 
ated a  Joint  tenancy.  This  previous  and 
subsequent  understanding  has  been  that  held 
at  all  times  by  the  defendants,  and  by  the 
plaintiff  up  to  and  Including  the  time  of  fil- 
ing of  the  bill  and  the  giving  of  his  testimo- 
ny, and  no  other  theory  has  been  announced 
until  set  forth  in  the  argumaits  of  the  case. 

•  •    • 

"Another  specific  consideration  affects  this 
claim  of  the  complainant  In  this  case  all 
of  the  parties  are  of  legal  age  and  before 
the  court,  and  if  the  Intention  of  the  com- 
plainant is  clear,  and  it  was  his  intention  to 
convey  an  estate  of  a  different  quality  from 
that  conveyed  by  the  deeds,  they  may  tte  re- 
formed to  carry  out  his  dear  intention.  To 
state  the  dalm  made  on  behalf  of  the  com- 
plainant In  Its  fullness,  if  sustained,  the  com- 
plainant Is  put  In  the  position  of  dolns 
wrong  in  promising  a  good  title  and  estete, 
giving  void  deeds  and  having  them  acted 
upon,  and  now  asking  to  Iiave  his  solemn 
deeds  declared  void.  This  position  puts  the 
complainant  in  the  position  of  attempting  to 
take  advantage  of  his  own  wrong,  and  If  he 
is  successful,  then  such  would  be  the  result. 

•  •    • 

"It  Is  a  contention  of  the  complainant  that 
the  consideration  for  the  deeds  has  failed, 
and  that  this  failure  arises  from  the  fact 
that  the  agreement  under  which  the  deeds 
were  made  has  not  been  carried  out;  that 
the  property  has  not  been  properly  attended 
to  by  Jared  M.  Snyder;  that  the  tenants  of 
the  property  have  been  dissatisfied  with  his 
management;  and  that  the  defendants  have 
failed  to  make  the  kind  of  a  home  for  bim, 
and  to  furnish  him  the  table  comforts,  and 
other  home  comforts,  that  they  agreed  to  fur- 
nish, and  that  he  had  a  right  to  have  by  vir- 
tue of  the  promises  that  were  made  before 
the  conveyances  were  madow  •  •  •  The 
conclusion,  however,  wbidi  I  liave  reached 
upon  this  point  in  substance  Is  as  follows: 
That  the  requirements  of  plaintiff,  so  far  as 
making  the  home  and  fumiahlng  the  home 
with  the  home  comforts,  in  the  way  of  food 
and  care  of  rooms,  and  everything  of  that 
kind,  were  concerned,  were  such  as  were 
easily  capable  of  being  performed  by  the  de- 
fendants, and  were  in  fact  performed  sub- 
stantially as  agreed  and  tmderstood  at  the 
time  of  the  commencement  of  the  arrange- 
ment prior  to  the  execution  of  the  deeds  and 
contemporaneously  therewith.  The  prepon- 
derance of  proof  shows  that  thA  complain- 
ant's charges  upon  this  subject  are  not  soa- 
talned."    •    •    • 

'The  logical  result  of  the  concliisl<m8  above 
indicated  might  be  a  dismissal  of  the  bill  of 
complainant,  but  a  careful  consideration  of 
all  of  the  circumstances  Impels  me  to  a  dif- 
ferent action.  Notwlthatanding  the  condn- 
Bion  reached  that  the  complainant  was  in 
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tmOt,  ttaJs  Bitnatlon  remains.  A  friendly  re- 
lation between  the  parties  for  tbe  future  Is 
Impossible.  The  joint  home  In  tbe  home- 
stead, to  be  maintained  as  It  was  understood 
and  agreed  between  the  parties  at  the  time, 
cannot  be  hoped  for.  A  home  for  the  com- 
plainant, which  was  a  part  <a  the  consider- 
ation for  the  conveyance  In  tbe  manner 
agreed  upon,  he  will  not  hare.  'It  is  not  in 
the  pow^  of  the  complainant  to  restore  the 
defendants  to  their  positions  and  their  home 
In  Washington  as  it  was  when  he  entered  it 
in  May,  1905. 

"I  bare  come  to  the  conclusion  that  the 
case  sbonld  be  disposed  of  by  a  decree  which 
win  In  effect  be  a  rescission  of  the  original 
agreement  between  the  parties,  giving  to 
them  as  nearly  as  may  be  -what  they  should 
have  as  a  result  of  the  rescission  and  their 
changed  conditions,  having  regard,  as  far  as 
possible,  to  the  rights  and  equities  of,  and 
attempting  to  be  Just  and  fair  to,  all  the  par- 
ties. And  accordingly  I  direct  that  a  decree 
be  entered  In  this  case,  providing  substan- 
tially as  follows:  (1)  That  the  defendants 
release  aU  claim  of  every  name  and  nature 
to  tbe  complainant  of  the  homestead,  and 
the  personal  property  therein,  Including  the 
piano,  and  deliver  possession  thereof  to  the 
complainant  within  a  reasonable  time  after 
the  entry  of  this  decree.  (2)  That  the  block 
stand  and  be  held  by  the  complainant  and 
the  defendants  as  Joint  tenants.  (3)  That  on 
account  of  the  defendants'  extra  expense  In 
breaking  up  their  home  In  Washington  and 
removing  to  Bay -City,  In  addition  to  the 
amount  paid  on  that  account  by  the  com- 
plainant, and  on  account  of  amounts  earned 
by  tbe  defendant  Flora,  and  the  amounts  paid 
in  Joint  account  as  proceeds  of  life  Insur- 
ance of  the  defendant  Jared,  and  other  con- 
siderations, the  complainant  pay  to  the  de- 
fendants out  of  the  Joint  fund  the  sum  of 

A  decree  was  entered  embodying  the  above 
and  many  other  details,  from  which  decree, 
as  before  stated,  both  parties  have  appealed. 

Aa  to  tbe  dalm  of  complainant  that  the 
deed  was  without  consideration,  we  agree 
with  the  conclusion  of  the  lower  court  that 
there  Is  an  abundance  of  testimony  showing 
a  conatdemtlon.  The  arrangement  was 
brought  abont  by  complainant.  The  defend- 
ants changed  their  situation  very  much  to 
their  disadvantage;  all  In  good  faith  en- 
tered npon  the  performance  of  their  part  of 
tbe  agreement  They  have  substantially 
completed  tbeir  agreement,  and  any  failure 
to  complete  it  on  their  part  is  due  to  the 
acts  of  complainant  See  Pike  ▼.  Pike,  121 
Mich.  170,  80  N.  W.  6,  80  Am.  St  Rep.  488, 
and  the  many  cases  cited  in  tliat  opinion; 
Greenwood  r.  School  District  Ko.  4.  126 
Midi.  81,  8^  N.  W.  241 ;  Rucb  et  al.  v.  Ruch, 
ISeUldi.  231, 124  N.  W.  52;  Gott  v.  Thompson, 
Bar.  00;  I/eonardson  v.  Huten,  64  Mich;  1,  31 
N.  W.  28;  Bird  v.  Pope  et  al.,  73  Mich.  48.3, 
41  N.  W.  514;   Sdmffert  v.  Grote,  88  Mich. 


650,  60  N.  W.  687,  26  Am.  St  Rep.  SIS; 
Ayrls  V.  Ayris,  116  Mich.  484,  74  N.  W.  704; 
Cornell  v.  Whitney,  132  Mich.  300,  93  N.  W. 
614;  Woolcott  v.  Woolcott  138  Mich.  643, 
95  N.  W.  740;  Id.,  188  Mich.  170,  101  N.  W. 
21& 

Though  that  theory  does  not  seem  to  have 
been  In  the  mind  of  complainant  or  of  (!oud- 
sel  whra  the  pleadings  were  drawn.  It  Js 
now  insisted  that  the  estates  created  by  tbe 
conveyances  are  void  as  an  encroachment  up- 
on the  statutory  prohibition  against  perpe- 
tuities. The  question  Is  argued  at  great 
length  In  the  brief  of  counsel.  There  can  be 
no  reasonable  doubt  as  to  what  tbe  parties 
understood  the  agreement  to  be,  and  tlu^t 
they  both  acted  upon  It,  and  that  tbe  com- 
plainant himself  undertook  to  make  such 
conveyances  as  would  make  the  agreonent 
effective.  It  would  be  a  strange  use  to  make 
of  a  court  of  equity  If  an  appeal  to  it  could 
be  successfully  made  which  would  accom- 
plish what  is  sought  to  be  accomplished  here 
by  the  complainant  If  the  deeds  prepared 
by  the  complainant  are  not  efTective  to  carry 
out  the  purpose  the  parties  had  in  mind,  and 
which  they  supposed  they  were  making  ef- 
fective, they  should  be  corrected,  instead  of 
being  declared  void.  See  the  cases  already 
cited  in  this  opinion,  and  also  see  Truesdail 
V.  Ward,  24  Mich.  117;  White  v.  Smith,  37 
Mich.  291;  Waldron  v.  Railway  Co.,  55 
Mich.  420,  21  N.  W.  870;  Common  Council  v. 
Schlich,  81  Mich.  405,  45  N.  W.  994,  8  L.  R. 
A.  851;  Supervisors  v.  Mentor,  94  Mich.  38S, 
54  N.  W.  169 ;  11  Cyc.  144 ;  16  Cyc.  68a  We 
think,  however,  the  deeds  should  not  be  con- 
strued as  counsel  contend.  Section  8826, 
Comp.  Laws,  reads:  "All  grants  and  devisee 
of  lands,  made  to  two  or  more  persons,  except 
as  provided  in  the  following  section,  shall 
be  construed  to  create  estates  in  common, 
and  not  in  Joint  tenancy,  unless  expressly 
declared  to  be  in  Joint  tenancy."  The  word 
"heirs"  In  the  deeds  Is  not  used  as  Indicat- 
ing purchasers,  but  for  the  purpose  of  show- 
ing the  estate  In  the  grantees  to  be  one  tn 
fee,  and  that  Is  the  effect  of  the  deeds. 

The  complainant  has  no  occasion  to  conn 
plain  of  the  decree.  Have  the  defendants? 
Tbe  court  below  recognized  the  dlSlcultles  of 
the  situation  when  It  stated  In  its  (pinion: 
"The  logical  result  of  the  conclusions  above 
indicated  might  be  a  dismissal  of  the  bill  of 
complaint,  but  a  careful  consideration  of  all 
of  the  circumstances  impels  me  to  a  differ- 
ent action."  The  defendants  also  recognise 
tbe  difficulty  of  working  out  a  result  that 
shall  do  exact  Justice  and  equity,  In  view 
of  the  impossibility  of  making  for  the  {tar- 
ties  such  a  home  as  was  contemplated,  even 
though  that  impossibility  was  brought  abont 
by  the  act  of  complainant  The  defendants 
contend  that  as  a  matter  of  law  and  equity 
the  bill  of  complaint  should  be  dismissed, 
but,  after  quoting  from  tbe  opinion  of  tHo 
circuit  Judge  that  he  had  concluded  to  enter 
a  decree  Intended  as  an  equitable  division  of 
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tbe  property,  say  tb^  are  not  averse  to  a 
deci-ee  of  this  nature,  but  that  tbey  tbink 
tbe  decree  entered  Is  not  eqnltabl&  They 
object  to  complainant  having  one-balf  of  tbe 
net  rents  and  income  and  the  full  diarge  and 
control  of  the  business  block.  They  object  to 
being  required  to  relinquish  their  title  to  the 
homestead,  though  they  do  not  object  to  its  oc- 
cupancy during  bis  lifetime  by  the  complain- 
ant; if  be  will  In  fact  occupy  it  They  insist 
that  too  large  a  portion  of  the  income  already 
collected  is  given  to  complainant;  that  tbe 
lien  provided  them  by  the  sixth  paragraph 
does  not  provide  them  adequate  security. 
They  also  make  other  minor  claims,  which 
n^  not  be  stated.  It  is  difficult  to  work  out 
what  will  be  certainly  equitable  and  Just, 
but  the  trial  judge  seems  to  bare  made  a 
careful  effort  to  accomplish  this  result  The 
decree  he  has  made  practically  makes  a  new 
contract  for  the  parties,  and  this  the  court 
Is  not  authorized  to  do.  As  before  stated, 
we  think  tbe  deeds  that  were  made  are  good 
deieds,  and  convey  the  title  which  was  in- 
t«]ded  to  be  conveyed.  It  is  apparent,  how- 
ever, that  conditions  have  so  changed  that 
the  harmonious  home  which  it  was  expected 
would  result  cannot  be  had.  It  is  equally 
apparent  that  tbe  needs  of  tbe  complainant 
should  be  met,  and  that  the  litigation  should 
be  ended.  The  complainant  should  be  al- 
lowed the  use  of  the  homestead  if  be  will 
use  It ;  If  be  will  not  do  so,  be  should  have 
its  net  rental  value.  The  buildings  should 
be  insured. 

We  can  see  no  good  reason  why  Jared 
Snyder  should  not  be  put  in  charge  of  tbe 
real  estate,  as  was  contemplated  by  tbe  par- 
ties, subject  to  an  accounting  to  the  court 
from  time  to  time.  We  think  also  that  the 
proportion  of  the  net  rents  and  Income  giv- 
en to  the  complainant  from  the  Root  block 
as  provided  in  paragraph  1  of  the  decree  is 
too  large,  and  that  complainant  should  take 
bat  one-third  thereof.  We  also  think  he 
should  take  but  one-third  of  the  net  amount 
of  moneys  found  by  the  fifth  paragraph  of 
the  decree  to  be  in  Mr.  Root's  hands. 

The  decree  may  be  modified  in  these  re- 
spects. The  defendants  will  recover  costs 
of  this  court 


WORDBN  GROCER  00.  v.  BLANDING 

et  al. 

(Supreme  Court  of  Micbigaa.     May  7,  1910.) 

1.  Bills  anu  Notes  (|  164*)— NEaoriABiLirr 

— OoNDrnow. 

A  note  in  the  ordinary  form  of  a  negotiable 
instrument  which  contains  the  provision  that 
it  is  given,  subject  to  the  approval  of  the  payee, 
for  a  stock  of  merchandise  received  of  the 
payee,  and  that  the  title  thereto  shall  remain  in 
him  until  the  note  is  i>aid,  is  a  nonnegotiable 
instrument 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  li  411-417;  Dec  Dig.  i 
164.«) 


2.  BlI,I.S   AND    Nom    (I    215*)— NOHITEOOTIA- 
BI.E   iNSTRiniBNT— ASSIONMBNT. 

Where  the  payee  of  a  nonnegotiable  note 
indorsed  it  and  then  delivered  it  to  the  presi- 
dent of  a  corporation  who  purchased  the  note 
for  the  corporation,  the  note  was  sufflciently 
assigned  to  the  corporation.    ■ 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  515 ;    Dec.  Dig.  |  215.*] 

3.  Justices  af  the  Peace  ((  96*)— AppeaI/— 
Pleadings — Amendments. 

The  objection  that  the  declaration  in  an 
action  in  jtistlce  court  on  a  nonnegotiable  note, 
brought  by  the  assignee,  which  declares  on  the 
common  counts  in  assumpsit,  and  especially  on 
a  note  made  by  defendant  which  note  is  filed 
with  the  justice,  does  not  sufficiently  state  the 
assignment  may  be  obviated  by  an  amendment 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ii  32S-332;    Dec.  Dig.  i 

4.  Justices  of  the  Peace  (|  91*)— Pleadiros 
— sufficienct. 

Where,  in  an  action  In  a  Justice  court,  on 
a  nonnegotiable  note,  brought  by  an  assignee, 
who  declared  on  the  common  counts  in  assump- 
sit, and  esi>ecia]ly  on  the  note  which  he  filed 
with  the  indorsement  theneon  by  the  payee,  de- 
fendant alleged  in  a  special  notice  that  the  note 
was  executed  and  that  the  payee  therein  trans- 
ferred the  same  to  plaintiff,  the  declaration  suf- 
ficiently showed  the  assignment  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  t  91.*] 

Error  to  Circuit  Court  Montcalm  Goanty; 
Frank  D.  M.  Davis,  Judge. 

Action  by  the  Worden  Grocer  Company 
against  William  A.  Blending  and  another. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  ROOKER,  OSTRANDER, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Rarden  &  Rarden,  Milo  Iiewis  (Earle^  Hyde 
ft  Thornton,  of  counsel),  for  appellant  N.  O. 
Orlswold,  for  appellees. 

BLAIR,  3.  This  cause  was  commenced  in 
Justice  court  where  the  plaintiff  declared 
orally  "on  the  common  counts  in  assumpsit 
and  especially  upon  a  note  made  by  the  de- 
fendants herein  named  in  favor  of  Fred 
Soules,"  etc.,  which  note  was  filed  with  tbe 
justice.  The  defendants  pleaded  tbe  general 
issue,  and  gave  notice  of  special  defense.  A 
copy  of  tbe  note  in  question  is  as  follows, 
viz.:  "$1G0.  Coral,  Mich.,  April  2,  1903. 
Sixty  days  after  date^  for  value  received,  we 
promise  to  pay  to  the  order  of  Fred  Soules, 
one  hundred  and  fifty  dollars,  at  the  bank 
of  O'Donald  &  Scott  at  Howard  City,  Michi- 
gan, with  interest  at  7  per  cent  per  annum 
until  paid.  This  note  Is  given  subject  to 
tbe  approval  of  Fred  Soules,  Coral,  Michi- 
gan, for  a  stock  of  groceries  Invoiced  at  $933.- 
00  this  day  received  of  Fred  Soules;  the  tltie 
to  the  said  stock  of  groceries  to  remain  In 
said  Soules  until  this  note  Is  fully  paid.  W. 
A.  Blandlng.  James  Blandlng."  There  ap- 
peared on  the  ba<^  of  tbe  note  the  indorse- 
ment "Fred  Soules,  Coral,  Mich."   Trial  was 
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bad  in  Jtufice  court  before  a  Jury,  and  plain- 
tiff had  Judgment  No  question  appears  to 
have  been  raised  in  that  court  as  to  the  suf- 
ficiency of  the  declaration.  The  cause  came 
on  for  trial  on  appeal  before  a  Jur^.  Mr. 
Roucta,  Tlce  president  and  general  manager 
of  the  plaintiff,  was  sworn  as  a  witness  in  its 
behalf,  and  ike  testified  that  before  its  matur- 
ity be  purchased  the  note  In  question  of 
Fred  Soules  for  the  Worden  Grocer  Com- 
pany, and  at  the  same  time  said  Soules  in- 
dorsed the  note  and  delivered  the  same  to 
him  for  the  plaintiff,  and  the  plaintiff  has 
ever  since  owned  the  nota  Thereupon,  the 
plaintiff  offered  the  note  in  evidence;  the 
defendants'  counsel  Interposed  objections  to 
the  Introduction  of  the  note,  grounding  his  ot>- 
Jections  upon  the  following  propositions: 
First,  that  the  note  in  question  is  not  a  ne- 
gotiable promissory  note;  second,  that  the 
proof  did  not  show  a  sufficient  assignment 
of  tbe  note;  third,  that  even  if  the  assign- 
ment was  sufficient,  the  declaration  did  not 
sneadently  allege  it  The  court  sustained 
the  defendants'  objections  for  each  of  the 
reasons  above  stated,  and  the  plaintiff  ex- 
cepted to  Bocfa  mllng,  and  the  court  thereup- 
on instructed  the  jury  as  follows:  "Oentle- 
men  of  the  Jury,  the  court  holds  in  this  case 
that  this  is  not  a  negotiable  Instrument 
Further,  there  Is  no  sufficient  proof  of  as- 
signment to  entitle  them  to  bring  suit  upon 
a  nonnegotlable  instrument  Objection  Is 
made  to  the  reception  of  the  Instrument  it- 
self on  the  ground  there  Is  no  sufficient  aver- 
ment in  the  declaration  upon  which  they 
commenced  suit  to  entitle  them  to  put  In 
proof.  The  objection  at  that  point  has  been 
sustained.  The  court  holds,  now,  there  Is  no 
sufficient  allegation  In  the  declaration  to  en- 
title them  to  have  the  Instrument  received  in 
evidence;  consequently,  you  are  directed  to 
return  a  verdict  for  the  defendants  in  this 
case." 

First.  The  principal  question  In  this  case 
is  whether  the  note  In  question  is  negotiable 
on  its  face.  Counsel  for  plaintiff  contend 
that  it  is,  under  the  alleged  general  rule  that 
a  reservation  of  title  does  not  destroy  the 
negotiability  of  a  note;  dtlng  4  Am.  &  Eng. 
Ency.  of  Law,  i>.  127,  and  authorities  dted  In 
footnote  4.  Reliance  Is  also  had  upon  the 
case  of  Choate  v.  Stevens,  116  Mich.  28,  74 
N.  W.  289,  48  L.  R.  A.  277,  as  approved  in 
Van  Den  Borch  v.  Bowman,  138  Mich.  624, 
101  N.  W.  882,  110  Am.  St  Rep.  836.  We 
are  nnable  to  agree  to  the  plaintiff's  conten- 
tion that  this  case  Is  ruled  by  Choate  v.  Ste- 
vens. So  far  as  this  record  discloses,  the 
note  In  question  contains  the  entire  contract 
of  the  parties,  and  It  Is  obvious  from  a  con- 
sideration of  Its  terms  that  It  presents  the 
ordinary  case  of  a  conditional  sale  In  which 
the  title  never  passed  to  the  defendants,  and 
not  a  completed '  sale  with  a  reservation  of 
title  in  defendants  by  way  of  security  only. 


Bunday  v.  Columbus  Machine  Co.,  143  Mich. 
10,  106  N.  W.  897,  6  li.  R.  A.  (N.  8.)  475.  On 
the  other  hand,  the  case  of  Choate  v.  Stevens 
was  held  to  present  a  case  of  a  completed 
sale  with  reservation  of  title  by  way  of  se- 
curity only,  and  the  Judgment  of  the  court 
proceeded  upon  that  basis.  We  are  of  tbe 
opinion  that  this  case  falls  within  the  rule  of 
Wright  V.  Traver,  78  Mich.  493,  41  N.  W. 
517,  8  L.  R.  A.  60.  In  that  case  the  court 
said:  "The  Instrument  before  us  has  more 
the  appearance  of  a  contract  of  sale,  with 
the  title  reserved  In  the  property  to  tbe  sel- 
ler until  paid  for,  than  it  has  of  a  promis- 
sory note."  And  It  was  held  that  the  condi- 
tion contained  In  the  note  that,  "If  not  paid 
when  due,  the  property  for  which  It  Is  giv- 
en shall  be  the  property"  of  the  payee,  de- 
stroyed Its  character  as  a  promissory  note, 
and  reduced  it  to  a  mere  contract 

The  precise  question  Involved  here  was  be- 
fore the  Supreme  Judicial  Court  of  Massa- 
chusetts, and  it  was  held  that  an  instrument 
otherwise  a  promissory  note  was  converted 
into  a  mere  contract  by  the  condition,  "Said 
horse  to  be  and  remain  the  entire  and  abso- 
lute property  of  the  said  Sloan  until  paid  for 
in  full  by  me."  Sloan  v.  McCarty,  134  Mass. 
245.  We  are  of  the  opinion,'  therefore,  th£t 
the  conrt  did  not  err  in  treating  the  Instru- 
ment In  question  as  nonnegotlable. 

Second.  We  are  of  the  opinion  that  the 
court  erred  In  holding  that  there  was  no  suf- 
ficient proof  of  assignment  of  the  Instrument 
to  the  plalntlfr.  Soper  v.  Mills,  50  Mich.  76, 
14  N.  W.  704;  Merchants'  Natl.  Bank  v. 
Oregg,  107  Mich.  146,  64  N.  W.  1052;  Stecre 
V.  Trebllcock,  108  Mich.  464^  66  N.  W.  342. 

Third.  The  objection  that  the  declaration 
does  not  sufficiently  state  the  assignment 
might  have  been  obviated  by  amendm«it  If 
the  court  had  held  that  otherwise  plaintiff 
might  maintain  his  action.  Donovan  v.  Hal- 
sey  Fire  Engine  Co.,  68  Mich.  38,  24  N.  W. 
819;  Webster  v.  Williams,  69  Mich.  135,  37 
N.  W.  62.  The  plaintiff,  however,  having 
filed  the  bote  with  the  indorsement  thereon 
by  the  payee,  which  note  constituted  its  sole 
cause  of  action,  and  the  defendants  having 
alleged  in  their  special  notice  in  Justice  conrt 
"that  the  contract  or  obligation  In  writing 
mentioned  in  the  plaintiff's  declaration  was 
given  by  James  Blanding  as  a  part  of  the 
purchase  price  of  a  stock  of  goods  therein  de-' 
scribed,  and  that  the  payee  therein  named 
transferred  the  same  to  the  plaUUiff,"  etc., 
and  having  repeated  this  same  allegation  «* 
a  transfer  In  another  portion  of  the  notice, 
we  think  that  it  should  be  held  that,  under 
tbe  liberal  rules  of  pleading  obtaining  In  Jos- 
tlce  court,  the  declaration  was  sufficient  In 
this  regard.  Soper  ▼.  Mills,  60  Mich.  70,  14 
N.  W.  704. 

For  the  error  above  pointed  out,  the  Judg- 
ment must  be  reversed  and  a  new  trial 
granted. 
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HUOHES  T.  orrr  of  Detroit. 

(Sapreme  Coart  of  Michigan.     May  7,  1910.) 

1.  MuNiciPAi,  CoBPOBATions  (S  7K1*>— Cask 

ar   SrBKKTS— LlABILlTT. 

A  city  requlied  by  statute  to  keep  Its 
atreets  reasonably  safe  for  pnblic  travel  cannot 
telieve  Itself  of  liability  by  turning  a  street 
over  to  a  contractor  to  pave.    - 

lEi.  Note.— For  other  cases,  see  Mnnlclpal 
Qprporations.  Cent  Dig.  H  1580-1582;  Dec. 
Kg.   i  7SL*i 

2.  MUNICIPAI.    OOBPOBATIONS    (I    821*)— Dk- 

FEcnvK  Streets— INJUBIEB  to  FEDKBTBiAirB 
— Neqligkncb— Qdestiow  fob  Juby, 

Whether  a  ell?  employing  a  contractor  to 
pav«  a  street  bad  notice  of  the  existence  and 
condition  of  a  temporary  walk  over  a  tempo- 
rary excavation  on  a  crosswalk,  and  therefore 
liame  to  a  pedestrian  injnred  on  the  defective 
walk,  held  under  the  evidence  for  the  jury. 
[Ed.   Note.— EV>r  other  cases,   see   Municipal 

gorporations,  Cent  Dig.  il   1745-1757;    Dea 
Ig.  {  821.»J 

8.  MUHIOIFAL  COBPOBATIONS  (i  818*>— INJU- 
RIES TO  PKDESTBIAN&— EVIDENCB— AdUISSI- 
BILITT. 

In  an  action  for  injuries  to  a  pedestrian 
on  a  temporary  plank  walk  over  an  excavation, 
preparatory  to  paving  the  street,  evidence  that 
the  pedestrian  crossed  over  the  walk  in  the 
morning  of  the  day  of  the  accident  was  ad- 
missible on  the  gneation  of  the  use  of  the  walk 
in  ite  then  condition  by  the  public. 

(E^  Note.— For  other  cases,  see  Municipal 
Gqrporations,  Cent  Dig.  (S  172&-1738;  Dec. 
Dig.  I  8ia*i 

4.  MtJKiciPAi.  OOBPOBATIONS  (I  821*)— Injxj- 

BIES   TO  PBDB8TBIAN8  ON    DEFECnYE  WaUE 
— CONTBIBUTOBT   NBGLIOENCE. 

Whether  a  pedestrian,  injured  on  a  tem- 
porary plank  walk  over  an  excavation  made 
preparatory  to  the  paving  of  a  street  was  guil- 
ty of  contributory  negligence  Ketd  under  the 
evidence  for  the  Jury. 

[E>d.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig.  H  1745-1757;  Dea 
Dig.  t  821.*I 

6.  WrrNESSEs  (§  372*)— Interest  and  Bias— 

Ihpbopeb  Examination. 

Where,  in  an  action  against  a  cit^  for  in- 
Jjnles  to  a  pedestrian  on  a  street  while  being 
mved,  a  witness  for  the  city  testified  to  his 
ihterest  in  the  profits  under  the  contract  for 
the  paving,  a  question  asked  him  as  to  an  in- 
denmity  bond  given  by  the  contractors  could  not 
te.  susteined  as  cross-examination  to  show  tii^i 
uterest,  but  was  improper  as  showing  that  the 
<dty  had  taken  an  indemnity  bond. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  if  1192-1199;    Dec.  Dig.  (  872.*] 

«;  TBIAI.  (I  125*)— MlBOONDOOT  OF  COUNBEI<— 

Impbopkb  Abqument. 

In  an  action  against  a  city  for  injuries  to 
*  pedestrian  on  a  defective  street,  the  argu- 
ment of  plaintiffs  counsel,  inquiring  whether 
tb«  jury  would  take  all  the  money  in  the.  city 
and  have  a  relative  go  through  what  plaintiff 
had  gone  through  with,  and  that  the  jury  would 
not  take  the  injury  for  all  the  money  that  could 
be  piled  up  in  front  of  them,  etc.,  was  prejudi- 
eia),  liecause   inflammatory. 

iBd.  Note.— For  other  cases,  see  Trial,  Cent 
J,  H  303-307 ;   Dec  Dig.  {  125.*] 

Error  to  Circuit  Court,  Wayne  Oonnty; 
Joaepb  W.  Donovan,  Judge. 

Action  by  Elizabeth  Scott  Hughes  against 
the  City  of  Detroit    Judgment  for  plalntlft. 


and  defendant  appeals.    Reversed,  and  ne'^ 
trial  ordered. 

Argued  before  MOORE,  BLAIR,  STONEV 
McALVAT,  and  BROOKE,  33. 

Edmund  Atkinson  (P.  J.  M.  Hally,  of  coun- 
sel), for  appellant.  George  P.  Codd  and  A- 
B.  Hall,  for  appellee. 

McALVAY,  J.  Plaintiff  recovered  a  jadsr- 
ment  against  defendant  in  an  action  for  dam- 
ages for  personal  Injuries.  Defendant  npoo 
a  writ  of  error  has  appealed  to  this  court 
for  reversal  on  account  of  errors  committed 
upon  the  trlaL 

At  the  time  of  the  Injury,  and  for  some 
time  previous,  Townsend  street  in  said  city, 
which  runs  north  and  south,  was  being  par- 
ed with  cedar  blocks  on  concrete  foundation 
from  Mack  Avenue  North  to  Gratiot  avenue, 
by  W.  W.  Hatch  Sons'  Co.,  under  contract 
with  the  department  of  public  works  of  De- 
troit Plaintiff  lived  on  the  west  side  of 
Townsend  avenue  between  Mack  avenue  and 
Sylvester  avenue,  about  100  feet  south  of 
Sylvester  avenue.  Plaintiff  was  injured  July 
1,  1907.  In  constructing  this  pavement  the 
excavating  Is  first  done,  the  roadbed  prepar- 
ed to  receive  the  concrete  foundation,  and 
the  blocks  are  then  put  In.  At  the  time  of 
the  Injury  the  concrete  foundation  was  fin- 
ished from  Gratiot  Avenue  South  nearly  to 
Sylvester  avenue.  Grading  across  and  south 
of  Sylvester  avenue  past  plalntlfTs  home 
had  bemi  completed  10  days.  The  concrete 
foundation  at  and  south  of  Sylvester  avenue 
had  not  been  put  In.  Curb  had  been  set  the 
entire  length  of  the  street.  Cedar  paving 
blocks  had  been  piled  all  along  the  street 
between  the  curb  and  the  sidewalk.  Work 
on  this  pavement  at  Sylvester  avenue  and 
south  had  been  Bu^>ended  for  about  10  days, 
and  was  not  resumed  at  the  time  of  the  ac- 
cident At  the  southeast  comer  of  Town- 
send  and  Sylvester  avenues  a  pile  of  earth 
about  one  foot  hl^h  had  been  tlirown  otit  of 
the  excavation  on  the  crosswalk  over  Town- 
send  avenue.  The  excavation  was  at  least  20 
inches  deep.  Two  planks  bad  been  placed 
Bide  by  side  at  this  point;  the  lower  ends 
resting  on  the  bottom  of  the  excavation,  and 
the  upper  ends  upon  the  top  of  the  curb. 
Plaintiff  had  frequently  gone  over  the  street 
while  the  work  was  progressing.  Across  the 
roadway  of  Sylvester  avenue  on  the  east 
side  there  was  a  barrier,  and  red  lights  were 
hung.  Towards  evening  on  the  day  of  the 
accident  plaintiff  left  her  home  on  Townsend 
avenue,  on  her  way  to  her  sister's  home  on 
Sylvester  avenue  to  the  east  She  proceeded 
north  on  the  west  side  of  Townsend  until 
she  came  to  Sylvester,  and,  turning  east 
crossed  Townsend  by  going  Into  the  excava^ 
tion  and  up  these  planks,  then  east  along  the 
south  side  of  Sylvester  to  her  sister's.  She 
returned  In  a  short  time  by  the  same  route. 
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carrytns  *  basket  In  ber  band.  At  tbe  In- 
tersection of  these  streets,  before  Btartln? 
to  cro«8  Townsend,  she  stopped  to  talk  with 
Mr.  Grundy,  who  was  sitting  on  the  steps  of 
his  store  at  that  comer.  She  then  proceeded 
on  her  way  home,  and  reaching  tbe  planks 
got  as  far  as  tbe  middle  when,  according  to 
ber  testimony,  tbe  plank  she  was  walking 
on  broke,  throwing  ber  to  tbe  ground  and 
injuring  her  foot.  It  was  not  yet  dark,  and 
she  could  readily  see  where  she  was  going. 
The  electric  light  at  this  comer  was  lighted. 
These  facts  do  not  appear  to  be  dispnted, 
except  as  to  whether  the  plank  broke  with 
tbe  weight  of  plaintiff,  or  whether  she  slip- 
ped from  tbe  plank. 

Tbe  plaintiff  claimed  and  offered  proof 
tending  to  show  that  these  planks  were  put 
at  this  crossing  by  a  watchman  of  the  par- 
ing contractor,  and  that  they  had  been  kept 
there.  When  tbe  testimony  In  the  case  was 
closed  defendant  moved  for  an  Instructed 
rerdlct,  on  tbe  ground  that  no  negligence  on 
tbe  part  of  defendant  was  shown,  for  tbe 
reason  that  tbe  wrongdoer  was  not  connect- 
ed with  tbe  contractor,  or  with  tbe  city;  that 
tbe  city  bad  no  notice  of  this  condition  of 
tbe  street;  that  plaintiff  was  guilty  of  con- 
tributory negligence.  This  motion  was  de- 
nied, and  the  case  was  submitted  to  the  Jury. 
Tbe  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff.  A.  motion  for  a  new  trial  was 
made  upon  tbe  ground  that  the  verdict  was 
excessive,  and  for  specified  errors  which  oc- 
curred during  tbe  trial,  and  which  are  also 
relied  upon  before  this  court.  This  motion 
was  also  denied.  Errors  are  assigned  upon 
the  refusals  to  grant  these  motions,  certain 
povtions  of  tbe  charge  as  given,  and  refusals 
to  charge,  upon  exception  taken  to  tbe  ad- 
mission of  evidence,  and  argument  of  coun- 
sel. 

We  shall  first  consider  whether  from  this 
record  tbe  court  can  say  as  a  matter  of  law 
there  was  no  question  of  defendant's  liabil- 
ity to  submit  to  the  Jury.  The  condition  of 
the  street  at  that  time  and  place  is  not  In 
dlspnte.  Who  put  these  planks  there,  how 
many  days  previous  planks  had  been  placed 
there  in  tbe  same  manner,  and  bow  plaintiff 
received  her  injury,  were  In  dispute.  Tbe 
witness  Grundy,  who  lived  and  kept  a  store 
on  this  comer,  and  who  helped  plaintiff  after 
her  fall,  testified  that  be  saw  the  watchman 
put  them  there  that  evening  before  tbe  ac- 
cident; also:  "They  bad  thrown  quite  a  lot 
of  earth  op  on  tbe  crosswalk  over  Sylvester, 
and  kept  tbe  planks  up.  The  grade  being 
taken  out  made  a  pretty  deep  step  in  there; 
In  tbe  neighborhood  of  20  Inches  any  way, 
maybe  more."  His  wife  testified  that  she 
had  seen  the  watchman  "fix  walks  there, 
bow.  many  days  before  I  cannot  say;  simply 
laid  boards  there  for  people  to  walk  np  and 
down."  We  cannot  say  that  there  Is  no  evi- 
dence t^iding  to  show  that  these  planks  had 
been  placed  and  remained  more  or  less  con- 


tinuously for  several  days  prior  to  tbe  acci- 
dent Tbe  work  had  been  suspended  about 
10  days.  Tbe  contract  for  this  paving  con- 
tained the  usual  provisions  relative  to  put- 
ting up  lights,  etc.  The  work  was  to  be 
done  under  the  supervision  and  direction  of 
tbe  department  of  public  works  at  all  times. 
Tbe  contractor  was  required  to  have  a  rep- 
resentative upon  tbe  street  day  and  night 
continuously.  If  the  work  was  delayed  or 
interrupted  for  any  cause,  defendant  was 
authorized  to  put  an  inspector  In  charge  of 
the  street.  The  record  shows  thht  the  cross- 
ing at  this  crosswalk  over  Townsend  avenue 
was  not  barricaded,  nor  any  lights  upon  It 
The  earth  on  tbe  crosswalk  a  foot  high  can- 
not be  called  a  barricade,  or  held  to  have 
been  placed  there  for  that  purpose.  Tbe 
barricade  and  the  lights  were  upon  the  road- 
way of  Sylvester  avenue.  This  court  bad 
repeatedly  held  that  under  tbe  statute  re- 
quiring It  to  keep  the  streets  reasonably  safe 
and  fit  for  public  travd  the  city  cannot  re- 
lieve Itself  of  liability  by  turning  a  street 
over  to  a  contractor.  The  work  here  bad 
been  interrapted  for  about  10  days,  and  a 
fair  Inference  might  be  drawn  from  tbe  tes- 
timony that  this  condition  as  to  these  planks 
existed  during  a  considerable  portion  of  that 
time.  There  was  evidence  to  submit  to  the 
Jury,  on  the  question  of  notice  of  this  condi- 
tion to  defendant.  Plaintiff  had  crossed  over 
there  in  the  morning  of  the  same  day,  which 
fact  might  be  considered  as  bearing  upon 
the  question  of  the  use  of  the  crossing  In  its 
then  condition  by  the  public.  Upon  this 
branch  of  the  case  we  do  not  think  it  dis- 
tinguishable from  Beattle  v.  City  of  Detroit 
129  Mich.  20,  88  N.  W.  71,  and  Barker  v. 
City  of  Kalamazoo,  146  Mich.  257.  109  N.  W. 
427.  Tbe  question  of  contributory  negli- 
gence under  tbe  circumstances  was  a  ques- 
tion of  fact  for  tbe  Jury,  and  also  tbe  ques- 
tion of  the  condition  of  the  plank  In  ques- 
tion. 

Error  Is  assigned  upon  tbe  allowance  by 
the  Judge,  on  cross-examination  by  plalntlfTs 
counsel  of  defendant's  witness  Talbot  rela- 
tive to  an  Indemnity  bond.  This  examina- 
tion Is  defended  upon  the  ground  that  It  was 
proper  to  show  tbe  interest  of  this  witness. 
The  witness  was  open  to  attack,  on  account 
of  his  Interest  In  connection  with  tbe  con- 
tractor, but  to  show  bis  Interest  In  the  con- 
tract it  was  not  necessary  to  examine  him 
as  to  tbe  Indemnity  bond.  He  bad  already 
testified  without  reserve  that  be  bad  an  ac- 
tive interest  In  this  contract  to  an  extent 
of  one-third  of  the  profits.  To  permit  the 
questioning  of  this  witness  relative  to  this 
bond,  over  tbe  repeated  objection  of  counsel, 
was  reversible  error,  and  the  conduct  of 
plalntlfTs  counsel  in  the  use  made  of  it  on 
the  argument  in  saying,  "Why  does  the  city 
take  this  bond  from  tbe  contractor  If  it  Is 
not  to  recover  Just  such  cases  as  this?"  In- 
dicates the  purpose  of  tbe  Improper  cross- 
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examination,  uid  was  highly  pr«]adlclaL 
Reference  to  our  former  opinions  on  this 
subject  makes  comment  unnecessary.  Clink 
T.  Gunn,  90  Mich.  140,  61  N.  W.  103;  Turner 
V.  Foundry  Co.,  9T  Mich.  106,  66  N.  W.  356; 
Kerr  v.  Brass  Mfg.  Co.,  165  Mich.  181,  118 
N.  W.  925. 

Other  parts  of  this  argument  objected  to 
are:  "Would  you  take  all  the  money  in  the 
city  of  Detroit  and  have  your  sister  go 
through  with  -what  this  young  woman  has 
gone  through  with?  •  •  •  You  hare  any- 
body crippled  in  the  family,  or  where  their 
usefulness  is  gone,  and  see  how  they  stand 
the  care,  and  wear  away  whatever  affection 
there  may  be.  •  •  •  As  my  associate 
said,  you  would  not  take  that  Injury  for  all 
the,  money  that  could  be  pUed  up  In  front  of 
US."  In  giving  a  few  excerpts  from  this  ar- 
gtmient  we  have  omitted  everything  which 
was  claimed  to  be  In  answer  to  defendant's 
argument,  but  by  doing  so  we  do  not  wish 
to  be  understood  that  it  is  approved.  That 
this  argument  above  quoted  was  Inflamma- 
tory and  prejudicial  is  apparent.  It  was 
cause  for  reversal.  Ward  v.  Reed,  134  Mich. 
392,  06  N.  W.  438;  HlUman  v.  Detroit  Unit- 
ed Ry.,  137  Mich.  184,  100  N.  W.  399. 

We  do  not  consider  It  necessary  to  dls> 
CUBS  other  errors  assigned  which  are  confin- 
ed largely  to  the  charge  of  the  court  Some 
of  them  will  be  controlled  by  this  opinion, 
and  others  will  not  be  likely  to  occur  on  an- 
other trial. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered. 


BOBSON  T.  ROBSON. 
(Supreme  Court  of  Mlcbigan.     May  7,  1910.) 

1.  DivoBCE  (I    186*)  —  Appeai.  —  RBicANniNa 

rOB  AMENDMENT  OF  ANSWEB. 

Defendant's  motion,  made  on  appeal  In  a 
divorce  suit,  to  remand  the  case,  with  permis- 
Bion  to  him  to  amend  bis  answer  to  allege  that 
his  marriage  to  complainant  was  void,  because 
her  decree  for  divorce  from  a  prior  husband 
was  granted,  contrary  to  the  statute,  in  less 
than  four  months  from  the  filing  of  her  com- 
plaint therefor,  will  be  refused,  it  appearing 
from  testimony  In  the  ease,  from  an  allegation 
of  the  complaint,  and  from  what  his  attorney 
most  have  known  that  he  was  guilty  of  laches, 
notwithstanding  the  averment  of  his  affidavit 
that  he  discovered  the  Illegality  of  the  decree  of 
divorce  after  appeal  was  taken. 

[Ed.  Xote.— For  other  cases,  see  Divorce,  Dec. 
Dig.  I  186.»] 

2.  DiVOBCK  (i  240*)— AI.IMONT. 

Evidence  In  a  suit  for  divorce  held  to  show 
an  award  of  a  certain  sum  proper. 

[Bid.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  U  67&-678;  Dec.  Dig.  <  240.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;  Joseph  W.  Donovan,  Judge. 

Suit  by  Bertha  B.  Robeon  against  George 
W.  Robflon.  From  the  decree,  both  parties 
appeal.    Modified  and  affirmed. 


Argued  before  OSTBANDBIEU  HOOKEXC, 
McAIiVAT,  BLAIB,  and  STONE,  JJ. 

James  H.  Pound,  for  complainant.    Jobn 
P.  Kirk,  for  defendant 

BliAIB,  J.    This  is  an  iu>peal  from  •  de- 
cree for  divorce  granted  upon  the  groond  of 

extreme  cruelty,  and  awarding  to  the  com- 
plainant real  estate  and  personal  property 
amounting  as  valued  by  the  court  to  one- 
quarter  of  the  value  of  fhe  property  of  th» 
defendant  From  the  decree  both  parties 
have  appealed:  the  defendant  contending  that 
be  was  entitled  to  a  decree  for  a  divorce  fron» 
the  complainant  as  prayed  for  in  his  answer 
by  way  of  cross-bill,  and  the  complainant  con- 
tending that  the  court's  award  of  alimony 
was  inadequate. 

Since  the  appeal  was  perfected,  defendant 
has  made  a  motion  to  remand  the  record  to 
the  circuit  court  with  permission  to  defend- 
ant to  amend  his  answer  by  alleging  as  mat- 
ters of  defense  that  the  marriage  of  defendant 
to  complainant  was  void,  for  the  reason  that 
at  the  time  of  entering  into  the  same  com- 
plainant was  the  lawful  wife  of  one  Frank 
W.  Beach,  and  bad  not  obtained  from  said 
Beach  a  legal  divorce,  for  the  reason  that 
the  decree  of  divorce  against  said  Beach  and 
in  favor  of  said  complainant  was  granted  by 
the  court  in  less  than  four  months  from  the 
time  of  filing  the  bill  of  complaint  to  obtain 
the  same;  also,  that  defendant  be  allowed  to 
amend  his  cross-bill  and  to  ask  by  way  of  re- 
lief that  two  deeds  executed  by  the  defendant 
through  an  Intermediary  to  himself  and  said 
complainant  as  tenants  by  entirety  be  set 
aside  and  decreed  to  be  the  sole  property  of 
defendant;  also,  that  defendant  be  allowed  a 
rehearing  in  the  circuit  court,  and  be  permit- 
ted to  put  in  his  proofs  as  to  tlie  illegality  of 
said  decree  of  divorce  from  the  said  Frank 
W.  Beach;  also,  that  npon  the  entering  of  a 
decree  In  the  cause  after  being  remanded  that 
either  party  upon  appeal  shall  only  be  re- 
quired to  print  the  additional  proofs. 

The  calendar  entries  in  complainant's  suit 
for  divorce  from  her  former  husband,  Frank 
W.  Beach,  are  as  follows: 

"Dec.  Srd,  1888— BiU  filed,  subpcena  and  In- 
junction issued. 

"Dec.  7th,  1898 — Subpoena  and  injunction 
returned,  served  and  filed. 

"Dec.  9th,  1808 — Notice  of  contest  by  prose- 
cuting attorney  filed. 

"Dec.  9th,  1888 — Order  entering  prosecutlns 
attorney  appearance  filed. 

"Dec.  12th,  1898— Appearance  of  defendants, 
by  M.  J.  Cavanaugh  filed. 

"Dec  18th,  1898— Withdrawal  of  appear^ 
ance  of  defendant  D.  B.  Greene  by  M.  J.  CaT> 
anangh  filed. 

"Dec.  ISth,  1898— Appearance  of  D.  B. 
Greene  by  J.  W.  Babbitt  entered. 

"Dec.  23rd,  1898— StipulaUon  of  dlflcontlnn- 
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ance  as  to  Vnuiam  Beactt  and  Louisa  Beacb 
filed. 

"Mar.  nth,  1889 — Decree  granted  and  en- 
toied  tn  CSiancery  liber  No.  2  on  page  282. 

"Mar.   13th,   1899-CertUcate  of  Judge  of 
proaecatlng  attorney  has  contested  cause  filed. 
"Apr.  18th,  1899— Petition  to  set  aside  de- 
cree CUed. 

"Apr.  2eth,  1899— Cause  enroUed." 
Tlxe  decree  In  question  recites:  "Thta  cause 
bavlng  been  brought  on  to  be  heard  upon  the 
bfU  of  complaint  filed  therein,  answer,  and 
replication  and  upon  pleadings  and  proofs 
liad  thereon  taken  In  open  court,"  etc. 

It  wUl  be  observed  that  the  calendar  en- 
tries dolwt  support  the  recital  of  the  decree 
as  to  the  filing  of  an  answer  or  r^lication, 
nor  does  there  appear  to  hare  been  any  entry 
of  a  default  The  affldaylts  of  the  parties 
filed  on  the  motion  to  remand  show  that  the 
petition  filed  on  April  18,  1899,  to  set  aside 
tlie  decree  was  based  upon  the  alleged  facts 
tliat  no  answer  of  the  defendant  Beacb  bad 
ever  been  filed  In  said  cause  or  the  default  of 
said  defendant  entered  for  failure  to  plead  or 
answer  to  the  bill  of  complaint,  and  for  the 
further  reason  that  said  decree  bad  been 
granted  In  less  than  four  months  from  the 
time  of  the  filing  of  the  bill  of  complaint  In 
said  cause.  So  far  as  the  proofs  show,  noth- 
ing appears  to  have  been  done  In  furtherance 
of  this  petition  other  than  that  it  was  served 
upon  the  solicitor  for  the  complainant,  but 
complainant  deposes  that  such  service  never 
came  to  her  attention,  and  she  bad  no  knowl- 
edge whatever  of  the  fact  that  such  a  peti- 
tion had  been  filed,  and  her  solicitor  at  the 
time  deposes  that,  although  an  entry  appears 
in  his  law  register  of  such  service,  such  entry 
is  not  in  his  handwriting,  and  his  attention, 
so  far  as  he  can  remember,  was  never  called 
to  thfr  matter.  In  her  bill  of  complaint  in 
the  present  cause  complainant  avers  that  de- 
fendant stated  to  her  "that  your  oratrix  was 
not  his  wife  anyway,"  and  that  "the  defend- 
ant is  constantly  circulating  among  the  neigh- 
borhood and  friends  false  and  defamatory 
stories  concerning  the  temper  and  character 
of  your  oratiix,  and  further  stating  that  your 
oratrix  is  not  his  (the  defendant's)  wife."  In 
his  answer  defendant  denies  the  allegation 
that  he  was  charging  that  complainant  was 
not  his  wife.  Complainant's  daughter,  Ber- 
tha Schllcht,  testified  thtU  she  heard  defend- 
ant say  to  complainant  "that  she  was  not  his 
wife  anyway,  and  that  he  wanted  her  to  get 
out"  We  do  not  find  that  defendant  when 
on  the  witness  stand  denied  this  testimony. 

The  solicitor  for  the  defendant  was  at  the 
time  of  the  first  divorce  suit  between  com- 
j^lnant  and  Beach  prosecuting  attorney  of 
Washtenaw  county,  and  contested  on  behalf 
of  the  minor  child  Bertha.  It  Is  apparent 
therefore,  that  he  was  possessed  of  all  the 
Information  which  any  one  had  with  refer- 
ence to  those  proceedings.  He  was  at  first 
In.  the.  employ  of .  the  complainant  In  this 
case,  but,  at  his  request,  for  reasons  about 


which  the  parties  disagree,  complainant  con- 
sented to  receive  back  the  retaining  fee  which 
she  had  paid  and  surrender  Mr.  Elirk's  re- 
ceipt and  permit  him  to  enter  the  employ  of 
the  defendant  Although  the  defendant  av«s 
In  his  affidavit  in  support  of  his  motion  to  re- 
mand that  be  did  not  discover  the  alleged  il- 
legality of  the  complainant's  decree  of  divorce 
until  after  this. case  had  been  appealed,  in 
view  of  the  testimony  of  the  complainant's 
daughter  and  the  allegation  of  complainant's 
bill  that  he  was  alleging  that  she  was  not  his 
wife  anyway,  and  of  the  knowledge  which  his 
solicitor  must  have  had,  we  are  not  incUned 
to  accept  his  statement  as  correctly  repre- 
senting the  facts,  but  Incline  to  bold,  and  do 
hold,  that  he  has  been  guilty  of  such  laches 
as  to  render  it  Inequitable  for  this  court  to 
exercise  its  discretion  in  favor  of  permitting 
him  to  take  advantage  of  this  defense.  It  is 
apparent  that  the  complainant  has  been  guilty 
of  no  wrong  In  this  regard.  An  able  and  &al- 
nent  lawyer  had  charge  of  her  divorce  pro- 
ceedings, and  an  eminent  Judge  granted  her 
decree.  Even  if  the  statute  should  be  held  to 
be  mandatory  and  the  taking  of  the  testimony 
and  entry  of  the  decree  prior  to  the  lapse  of 
four  months  should  be  held  to  avoid  the  de- 
cree, the  court  ought  not  to  facilitate  the 
making  of  such  an  inequitable  defense.  We 
therefore  deny  the  motion  to  remand,  with 
costs  against  the  defendant,  and  proceed  to 
consider  the  case  upon  its  merits. 

It  would  serve  no  useful  purpose  to  com- 
pare the  testimony  In  support  of  the  opposing 
parties ;  and,  although  complainant's  case  is 
far  from  being  a  strong  one,  still  we  are  in- 
clined to  the  opinion  of  the  circuit  Judge  that 
she  was  entitled  to  a  divorce,  and  the  only 
question  which  remains  concerns  the  amount 
of  alimony  to  which  she  was  entitled.  She 
brought  substantially  nothing  to  the  defend- 
ant, and  such  property  as  she  bad  she  re- 
tained control  of  and  took  most  of  it  with 
her  when  she  went  away.  The  property  6t 
the  defendant  and  its  value  we  think  is  fair- 
ly stated  in  defendant's  brief  as  follows: 

This  man  was  possessed  of  his 

homestead  worth fS.SOO 

Pontius   farm 2,100 

Twenty    acres 800 

Ten  acres 450 

Eighty   acres 3,000 

Making  real  estate  worth $  9,850 

Tpsilantl  Savings  Bank  $4,000, 
out   he  owes  the  bank  S300 

(R.  166),  making 3,700 

Belleville  Bank 1,000 

Firat  National  Bank 300 

Making  hi  the  bank 6M» 

Hemphill  note 300 

Robson    mortgage    ($100    had 

been  paid  on  it) .' 600 

Dr.  Robson  note 650 

Small  mortgage  of 100 

Personal  property  on  farm....  1,300       2350 

Making  in  all $17,700 

During  their  six  years  of  married  Kfe  the 
defendant  had  conveyed   through   aa  Inter- 
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medlary  to  lilmself  and  complainant  aa  ten- 
ants by  entirety  the  homestead,  worth  13,500, 
and  the  10  acres  valued  at  $450.  Ck)mplain- 
ant  was  also  glren  by  the  decree  of  the  court 
the  great  bulk  of  the  household  furniture. 

The  court  in  his  opinion  fixing  the  amount 
of  alimony  to  be  awarded  by  the  decree  stat- 
ed it  as  follows:  "Pontius  place,  $2,100 ;  cash 
offer,  $1,200;  Oregon  property,  $100;  bills  as- 
sumed, $50;  piano,  horse,  and  buggy.  $200; 
temporary  alimony,  $448;  soUclttH'  fees  and 
costs,  $1S&— $4,24&  Taken  together  they 
make  what  is  one-fourth  of  my  valuation  (and 
at  one  time  the  counsel's  agreed  valuation) 
of  $17,000.00.  I  will  grant  a  decree  for  that 
amount,  which  substantially  makes  one-fourth 
or  the  present  worth  of  what  I.  believe  the 
wife  should  receive  of  this  property." 

The  defendant  is  some  72  or  73  years  of 
age,  while  the  complainant  is  48  or  49,  and 
the  record  strongly  indicates  that  the  motive 
of  her  marriage  was  a  mercenary  one,  and 
that  she  has  made  It  her  constant  aim  to  se- 
cure his  property.  Her  daughter  is  married, 
and  she  has  no  one  but  herself  to  care  for. 
We  are  therefore  inclined  to  the  opinion  that 
the  award  made  by  the  circuit  court  was  not 
far  out  of  the  way,  except  as  It  charged  her, 
as  part  of  ber  permanent  alimony,  with  the 
last  five  Items.  We  have  concluded  to  modi- 
fy the  decree  In  this  respect  as  follows: 
Awarding  to  complainant  the  Pontius  place, 
valued  at  $2,100,  the  10  acres  valued  at  $450, 
and  $1,500  in  cash.  As  so  modified,  the  de- 
cree will  be  affirmed,  with  costs  against  de- 
fendant 


ST.  JOHN  ▼.  BOHNERT,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     May  7,   1910.) 

Depositions  ({  71*)  —  Witnesses  —  Attach- 
ment—Discrbtioh  OP  Court. 

^e  court  may,  without  abuse  of  discretion, 
refuse  to  attach  for  contempt  a  defendant — who, 
notified  to  appear  and  give  his  deposition  at  the 
instance  of  a  plaintiff,  refused  to  answer  the 
questions,  framed,  not  only  to  trace  the  dis- 
position of  money,  but  to  incriminate  defendant 
with  respect  thereto— unless  the  plaintiff  shall 
make  it  appear  that  the  testimony  called  for 
was  material,  though  the  objection  that  it  was 
immaterial  was  not  made  at  the  time  of  refusal 
to  answer,  and  though,  had  the  deposition  been 
given,  it  would  not  be  ground  of  objection  to 
its  aomission  in  evidence  that  the  plaintiff  had 
not  before  taking  it  proved  that  a  statute  rea- 
son for  taking  it  existed  in  fact,  which  was  the 
ground  of  objection  urged  by  defendant  at  the 
examination  for  refusing  to  testify. 

[Ed.  Note.— For  other  cases,  see  Depositicms, 
Cent.  Dig.  1 132;  Dec.  Dig.  {  71.*] 

Original  mandamus  proceedings,  on  the  re- 
lation of  Robert  St  John,  against  Morse  Roh- 
nert  Wayne  Circnit  Judge. .  Writ  denied. 

It  appears  from  the  answer  that  relator  is 
plaintiff  In  an  action  of  assumpsit  pending  In 
the  cfrcuit  court  for  the  county  of  Wayne, 
entitled  Robert  St  John,  Plaintiff,  t.  Frances 
Sullivan,  alias  Dolly  Sullivan,  alias  Frances 


Truedell,  alias  Dolly  Tmedell,  Defendant  but 
has  filed  no  declaration  therein.  He  caused 
a  notice  to  be  given  under  the  provisions  of 
Ck>mp.  Laws,  (  10,136,  addressed  to  said  de- 
fendant, in  and  by  which  notice  she  was  in- 
formed that  she  was  a  material  and  neces- 
sary witness  for  the  plaintiff  in  the  said 
cause,  and  that  her  testimony  would  be  tak- 
en by  deposition  de  bene  esse  before  Samuel 
Ll  May,  circuit  court  commissioner,  at  hla 
office  in  the  city  of  Detroit  on  the  18th  day  of 
February,  at  10  o'iiock  In  the  forenoon,  at 
which  time  and  place  she  was  notified  and 
commanded  to  attend.  The  notice  proceeds 
as  follows:  "This  testimony  is  to  be  so  tak- 
en for  the  reason  that  you  are  a  necessary 
and  material  witness  for  and  in  behalf  of  the 
plaintiff  in  this  cause,  for  the  further  reason 
that  the  purposes  of  Justice  will  be  aided 
thereby,  and  for  the  farther  reason  that  said 
plaintiff  has  reasonable  cause  for  apprehen- 
sion that  your  testimony  cannot  be  had  at 
the  trial  of  said  cause,  by  virtue  of  the  fact 
that  you  are  about  to  go  more  than  fifty  (50) 
miles  from  the  place  of  the  trial  of  said 
cause,  and  beyond  the  confines  of  the  state 
of  Michigan,  to  wit:  to  Chatham,  in  the  Do- 
minion of  Canada,  to  remain  there  until  the 
trial  of  said  cause  Is  concluded."  Rdator 
(said  plaintiff)  also  caused  to  be  Issued  by 
said  commissioner  a  subpcena,  addressed  to 
said  defendant  commanding  her  to  appear 
before  him  at  the  time  and  place  mentioned 
in  the  notice,  to  give  evidence  in  a  certain 
case  pending  in  the  circuit  court  for  the  coun- 
ty of  Wayne,  etc.  This  subpoena  was  person- 
ally served  upon  said  defendant  Defendant 
appeared  before  the  circuit  court  commis- 
sioner at  some  time  during  the  forenoon  of 
February  IStbi  was  sworn  and  examined  by 
counsel  for  relator  for  an  hour  or  so,  when 
adjournment  was  taken  until  2:30  p.  m.  the 
same  day.  In  the  afternoon  an  attempt  was 
made  to  proceed  with  the  examination.  Up- 
on the  advice  of  her  counsel  the  witness  de- 
clined to  answer  the  interrogatories  put  to 
her,  and  the  commissioner  thereupon  certi- 
fied to  the  circuit  court  the  said  questions, 
his  rulings,  and  the  refusals  to  answer.  Re- 
lator petitioned  the  circuit  court  for  the  coun- 
ty of  Wayne  for  an  attachment  to  bring  de- 
fendant before  the  court  to  answer  the  peti- 
tioner's charge  of  misconduct  and  contempt 
in  refusing  to  answer  the  Interfogatories. 
The  Honorable  Morse  Rohnert,  one  of  the 
judges  of  said  court  made  an  order  which, 
after  reciting  the  petition,  and  that  counsel 
had  been  heard,  concluded:  "That  the  peti- 
tion for  attachment  be  denied,  unless  the 
said  plaintiff  shall  satisfactorily  cause  it  to 
appear  to  this  court  that  a  certain  deposi- 
tion de  bene  esse,  at  which  said  alleged  mis- 
conduct and  contempt  upon  the  part  of  the 
said  defendant  in  refusing  to  answer  the  In-- 
terrogatories  propounded  to  her  by  counsel 
for  the  plaintiff  was  being  taken  before  Clr- 
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colt  Court  CSommiasloiier  May,  on  accoant  of 
at  least  one  ot  the  causes  set  fortb  In  plaln- 
tUTs  notice  of  taking  testimony,  which  was 
serred.  upon  the  said  defendant  as  a  basis 
tor  taking  said  deposition  de  bene  esse,  and 
that  Bald  deposition  de  bene  esse  was  being 
taken  In  good  faith,  and  not  for  the  purpose 
of  discovery  or  unduly  prying  Into  defend- 
ant's case."  .Relator,  having  moved  for  the 
vacating  of  said  order,  asks  for  a  writ  of 
mandamus  to  compel  the  circuit  Judge  to  va- 
cate said  order  and  issue  the  writ  of  at- 
tachment The  only  objection  made  before 
the  commissioner  was  the  one  that  relator 
had  not  made  it  appear  affirmatively  that 
any  of  the  reasons  set  out  in  the  notice  in 
fact  existed.  The  respondent  returns,  how- 
ever, that  he  became  convinced  that  the  dep- 
osition was  not  taken  for  the  purpose  of  us- 
ing the  same  npon  the  trial  of  the  cause,  but 
for  the  purpose  of  tracing  a  certain  sum  of 
money,  which  could  In  no  way  be  material 
in  an  action  of  assumpsit,  and  was  strongly 
Inclined,  from  the  arguments  and  statements 
of  counsel,  to  the  belief  that  none  of  the 
grounds  set  forth  in  the  notice  in  fact  ex- 
isted. He  further  returns  that  he  was  strong- 
ly inclined  to  the  belief  that  relator  was  not 
acting  In  good  faith  in  attempting  to  take 
the  deposition  of  defendant  In  the  brief  for 
relator  It  is  said  that  the  question  before 
the  court  is:  "Under  section  10,136,  Comp. 
Laws  1897,  is  It  necessary  that  the  reasons 
stated  ta  the  notice  of  taking  testimony  of 
a  witness  must  be  shown  by  proof  to  exist 
before  the  testimony  of  such  witness  may 
properly  be  taken  and  the  examination  of 
such  witness  proceeded  with?"  In  the  brief 
for  respondent  is  discussed  the  proper  con- 
struction of  the  statute  and  the  propriety  of 
the  remedy  asked  for. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAT,  and  BROOKE,  JJ. 

McHugb  &  Gallagher,  for  lelator.  William 
D.  Ellsworth,  for  respondent 

OSTRAia>ER,  3.  (after  stating  the  facts 
as  above).  It  is  the  contention  of  relator  ttiat 
a  question  of  law  is  presented,  and  that  it 
ig  immaterial  what  conclusions  of  fact  were 
reached  by  the  respondent  No  part  of  the 
answer  appears  in  the  printed  record.  Nor 
could  we  have  known,  except  by  reference  to 
the  flies  In  the  office  of  the  clerk  of  this 
wart  what  answer  was  made  by  respondent 
We  discover  no  irregularity  in  the  practice 
pursued  by  relator  in  the  proceeding  to  se- 
cure the  deposition.  The  deposition  of  a 
party  to  an  action  may  be  taken  at  the  In- 
atance  of  the  opposing  party.  Young  v.  Kent 
Circuit  Judge,  116  Mich.  10,  74  N.  W.  206. 
The  witness  attended  at  the  time  and  place 
tpedfled  in  the  notice,  and  If  the  testimony- 
called  for  had  been  g^ven,  and  if  upon  the 
trial  of  the  cause  conditions  warranted  the 


reading  of  the  deposition,  we  perceive  no  rea- 
son for  excluding  it  for  failure  to  comply 
with  the  statute  provisions.  We  mean  by 
this  that  the  objection  made  by  the  witness, 
namely,  that  relator  did  not  before  proceed- 
ing with  the  examination  offer  proof,  by  affi- 
davit or  otherwise,  that  a  statute  reason  for 
taking  the  examination,  as  stated  in  the  no- 
tice, existed  in  fact,  would  not  be  a  valid  ob- 
jection to  the  use  of  the  deposition  at  the 
trial.  If  the  witness  had  refused  to  attend 
before  the  commissioner  pursuant  to  the  no- 
tice, she  might  have  been  compelled  to  do  so 
by  the  order  or  process  of  the  court  "In  the 
same  manner  as  witnesses  may  be  compelled 
to  appear  and  testify  In  court"  We  do  not 
feel  called  upon  to  determine  whether,  if  the 
witness  had  refused  to  attend,  the  court  in 
compelling  attendance  might  have  acted  up- 
on the  showing  which  was  made,  or  whether 
it  would  have  been  Improper  to  require  a  fur- 
ther showing.  When  a  court  is  asked  to 
bring  before  it  by  its  process,  a  witness  who 
has  refused  in  another  place  to  answer  ques- 
tions, for  the  purpose  of  meeting  charges  of 
misconduct  and  contempt  in  so  refusing,  the 
court  may  consider  the  character  of  the  in- 
terrogatories to  which  answers  were  refus- 
ed. In  this  case  the  examination  of  the  wit- 
ness was  made  a  part  of  the  petition  for  the 
attachment  It  is  returned  to  this  court  as 
a  part  of  the  answer  of  respondent  The  rul- 
ing of  the  circuit  Judge  with  respect  to  the 
precise  issue  presented  amounted  to  no  more 
than  this:  That  relator  must  make  it  appear 
that  the  testimony  called  for  was  material. 
And  while  the  objection  that  It  was  immate- 
rial was  not  made  before  the  commissioner, 
that  fact  did  not  preclude  the  Judge  from  re- 
fusing to  compel  answers  to  questions  so 
framed  as  to  clearly  Indicate  that  relator 
was  seeking,  not  only  to  trace  the  disposition 
made  of  a  certain  sum,  or  of  certain  sums, 
of  money  admitted  by  her  to  have  been  at 
some  time  in  her  possession,  but  to  incrimi- 
nate herself  with  respect  to  its  disposition. 
In  other  words,  we  are  of  opinion  that  the 
circuit  Judge  abused  no  discretion  in  requir- 
ing that  relator  advise  him  of  the  material- 
ity of  the  testimony  sought  to  be  elicited 
before  compelling  the  witness  to  answer  the 
interrogatories. 

The  writ  of  mandamus  will  not  be  issued 
to  set  aside  his  ruling. 


EliDRED  V.  ELLIOTT. 
(Supreme  Court  of  MlcUgan.    May  7,  1910.) 

1.  COBPOBATIONS  (8   181*)  —  SXDOKHOLDKIS — 

Inspection  or  Books. 

At  common  law,  a  stockholder  has  the  right 
to  inspect  the  coiporate  books. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Dig.  I  674 ;   Dec.  DlgTl  181. •] 
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2.  OORPOBATIORS  (i    181*)  —  StOOKHOLDBU — 

iNSPEcnon   or  Books— DEicAND  —  STrm- 

CIENCT. 

After  the  U.  Company  bad  obtained  posses- 
Bion  of  the  property  of  the  M.  Company,  relator, 
a  stockholder  in  the  latter  company,  bad  a  con- 
versation with  the  president  of  the  M.  Company 
as  fo  the  value  of  its  stock,  in  which  &e  presi- 
dent stated  that  the  books  of  his  company  were 
in  the  vault  of  the  U.  Company  at  J.,  and  told 
him  to  inspect  them  there.  Relator  went  to  its 
oflSce,  and  stated  to  the  secretary  of  the  M. 
Company  there  that  he  desired  to  inspect  the 
books,  and  was  referred  to  the  secretary  of  the 
U.  Company,  who  atated  that  he  had  no  au- 
thority to  allow  an  Inspection,  and  that  the 
books  were  in  the  possession  of  the  attorney  of 
the  M.  Company.  Demand  was  again  made 
upon  the  secretary  of  the  M.  Company,  who  re- 
fused permission  to  inspect  the  books.  The  at- 
torney for  that  company  afterward  refused  to 
permit,  examination  of  any  of  the  books  except 
the  record  book.  No  demand  was  made  for  In- 
spection of  the  iMoks  at  K.,  the  principal  office 
of  the  M.  Company.  Relator  was  compelled  to 
go  to  the  several  persons  because  he  did  not 
know  who  had  the  books.  Beld,  that  relator 
demanded  an  inspection  from  the  proper  persons 
under  the  circumstances,  and  the  demand  was 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  680;    Dec.  Dig.  i  181.*] 

Certiorari  to  Circuit  Court,  Kalamazoo 
County;   Frank  E.  Knappen,  Judge. 

Petition  for  mandamus  by  WUlard  H.  EI- 
dred,  Trustee  of  the  City  Bank  of  Battle 
Creek,  against  James  R.  Elliott,  Secretary 
of  the  Michigan  Traction  Company.  Decree 
granting  the  -writ,  and  respondent  brings 
certiorari.    Affirmed. 

After  the  Michigan  United  Railways  Com- 
iwny  obtained  posseBSIon  of  the  property  of 
the  Michigan  Traction  Company,  In  which 
relator  held  stock,  relator  had  a  conversa- 
tion with  the  president  of  the  traction  com- 
pany as  to  the  value  of  Its  stock,  In  wlilch 
the  president  stated  that  the  books  of  bis 
company  were  In  the  vaults  of  the  United 
Railways  Company  at  Jackson.  The  relator 
then  went  to  its  office,  and  stated  to  the 
secretary  of  the  traction  company  there  that 
he  desired  to  Inspect  the  books  of  the  trac- 
tion company,  and  was  referred  by  blm  to 
the  secretary  of  the  United  Railways  Com- 
pany, who  stated  that  he  had  no  authority 
to  allow  an  Inspection,  and  that  the  books 
were  in  the  possession  of  the  attorney  of  the 
traction  company.  Demand  was  again  made 
upon  the  secretary  of  the  traction  company, 
who  refused  permission  to  inspect  the  books. 
The  attorney  for  the  traction  company  after- 
ward refused  to  permit  examination  of  any 
of  the  books  except  the  record  book.  No  de- 
mand was  made  for  Inspection  of  the  books 
at  Kalamazoo,  the  principal  ofBce  of  the 
traction  company. 

Argued  before  OSTRANDBR.  HOOKER, 
MOORE,  McALiVAY,  and  BROOKE,  JJ. 

George  W.  Mechem  and  Bernard  J.  Onen, 
for  relator.  Sanford  W.  I^add  (Merriam, 
Terkes,  Simon  &  Ledd,  of  counsel),  for  re- 
spondent. 


OSTRANDER,  J.  Relator,  as  trustee  for 
the  City  Bank  of  Battle  Creek,  owns  l&B- 
shares  of  the  capital  stock  of  the  Michigan 
Traction  Company,  of  the  par  value  of  $16,- 
600.  Respondent  Is  secretary  of  the  com- 
pany. Relator,  in  June,  1900;  filed  his  peti- 
tion in  the  circuit  court  for  the  county  of 
Kalamazoo  for  a  writ  of  mandamus  com- 
manding the  respondent  to  produce,  at  the 
principal  office  of  the  said  company  at  Kala- 
mazoo, or  at  some  other  place,  all  of  the 
books  and  records  of  said  company  at  a  time 
to  be  fixed  by  the  court,  and  to  permit  re- 
lator to  have  access  to  and  to  Inspect  such 
books  and  records.  An  order  to  show  cause 
was  Issued,  which  respondent  moved  to  dis- 
miss. The  motion  was  denied,  and  the  re- 
spondent answered.  Certain  Issues  were 
framed  under  the  direction  of  the  court,  and 
as  to  them  respondent  demanded  a  trial  by 
Jury.  The  demand  was  refused.  Thereafter 
said  demand  was,  on  July  13,  1909,  allowed, 
and  trial  set  for  September  7, 1909,  on  which 
day  respondent  waived  a  Jury.  The  court 
heard  proofs  and  arguments,  and  by  its  or- 
der, in  which  it  is  recited  that  respondent 
waived  findings  of  fact,  determined:  "That 
relator  has  a  substantial  interest  and  rea- 
sonable ground  for  desiring  to  Inspect  the 
books  and  records  of  the  Michigan  Traction 
Company,  and  that  proper  demand  has  be^i 
made  therefor  at  reasonable  time  and  place,, 
and  has  been  refused,  and  that  said  Michi- 
gan Traction  Company  is  not  carrying  on 
any  active  business,  nor  maintaining  any 
public  or  known  office  in  the  city  or  county 
of  Kalamazoo.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  respondent,  as  sec- 
retary of  Michigan  Traction  Company,  his- 
successor  or  successors  in  such  office.  If  any, 
and  his  or  their  employ^,  officers,  and  agents 
and  attorneys,  shall  on  September  17,  1900, 
between  the  hours  of  10  o'clock  In  the  for<»- 
noon  and  2  o'clock  in  the  afternoon  of  that 
day,  bring  into  the  office  and  deposit  with 
the  clerk  of  this  court  the  following  books- 
and  records  of  said  Michigan  Traction  Com- 
pany, to  wit:  The  minute  record  book  or 
books,  showing  the  record  of  the  meetings 
of  the  stockholders  and  directors,  the  stock 
transfer  book,  or  other  books  showing  the 
record  of  stock  holdings,  and  any  other  book 
or  books  which  contain  any  record  of  the 
transfer  of  the  property  of  Michigan  Trac- 
tion Company  to  Michigan  United  Railways 
Company,  or  the  consideration  received  there- 
for, or  the  disposition  of  whatever,  if  any- 
thing, was  received  therefor.  Such  books  to- 
remain  and  continue  in  the  custody  of  the 
clerk  of  this  court  until  the  further  order 
of  the  court;  and  relator,  his  counsel,  and 
agents,  to  be  permitted  an  inspection  of  said 
books  and  records,  and  said  relator,  hit 
counsel  and  agents,  may  be  permitted  to  in- 
spect such  other  books  and  records  of  said 
Michigan  Traction  Company  upon  making  a 
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further  appllcatton  to  the  court  In  this  pro- 
ceeding"— and  lasned  Its  writ  of  mandamna 
accordingly.  This  conrt,  upon  application  of 
respondent,  allowed  the  writ  of  certiorari  to 
review  the  said  proceedings.  We  have  ex- 
amined the  record,  which  contains  the  teo- 
timony  produced  at  the  hearing.  It  Is  urged 
by  respondent  that  no  proper  demand  was 
made;  that  respondent  was  not  adrlaed  of 
the  purpose  for  which  the  Inspection  was 
son^t;  that  It  was  not  made  at  the  proper 
time  and  place. 

The  conclnalon  of  fact,  stated  In  the  order 
of  the  circuit  court.  Is  abundantly  supported 
Ijy  the  testimony.  There  might  well  have 
been  added  to  the  finding  the  conclnsion  that 
it  was  not  proposed  by  those  having  custo- 
dy of  the  records  to  permit  relator  to  exam- 
ine any  of  them.  His  common-law  right  to 
an  insikectlon  of  the  books  Is  undoubted. 
Questions  of  some  nicety  have  sometimes 
arisen  respecting  the  conditions  to  be  re- 
spected by  a  stockholder  seeking  to  exercise 
him  right.  The  courts  have  aimed,  not  at  a 
denial  of  the  right,  but  at  exercise  of  the 
right  under  reasonable  conditions.  A  de- 
mand by  a  stookholder  for  the  Inspection  of 
all  the  books,  records,  and  papers  of  a  com- 
pany which  has  apparentiy  ceased  to  active- 
ly do  business  without  closing  up  its  af- 
fairs, may  or  may  not  be, too  broad,  d^end- 
tog  upon  circumstances.  The  proper  time 
and  place  for  such  a  demand  would  not  ne- 
cessarily be  controlled  by  considerations  af- 
fecting the  inspection  of  the  records  of  an 
active  concern  in  dally  use.  There  is  no 
<]uest}on  but  that  relator's  demand  reached 
tiie  proper  persons,  and  that  the  reason  for 
desiring  Inspection  of  the  books  and  records 
was  made  apparent  He  could  not  know  in 
what  book  or  books,  record  or  records,  the 
facts  desired  to  be  learned  could  be  found. 
He  learned  that  the  Michigan  United  Rail- 
ways Company  was  in  control  of  and  In  pos- 
session of  the  property  of  the  corporation, 
the  stock  of  which  he  owned,  whether  by 
«alp,  lease,  or  other  arrangement  he  did  not 
know.  He  sought  the  facts  for  the  purpose 
of  ascertaining  the  value  of  the  stock  and 
the  condition  of  the  corporation.  He  seems 
to  have  been  passed  along,  with  his  demand, 
from  person  to  person,  who  apparently 
might,  if  they  would,  have  afforded  him  In- 
formation. He  finally  received  an  offer  of 
one-half  par  for  his  stock.  Later,  In  behalf 
of  an  offlcw  of  the  company  and  an  officer 
of  the  BOchlgan  United  Railways  Company, 
he  received  a  written  offer  of  three-fourths 
par  for  the  stock.  He  was  unable  to  learn 
definitely  who  had  the  custody  of  the  books 
and  records,  and  In  what  place  or  places 
they  were  stored  or  kept.  The  objections  to 
his  demiuid  are,  under  the  circumstances, 
technical  and  without  merit 

The  order  of  the  conrt  below  is  affirmed, 
with  coats. 


BOUNSBfVILLB  et  aL  ▼.  PAULSON. 

(Supreme  Court  of  North  Dakota.     April  11, 
IfllO.) 

(Byllabu*  hy  the  Court.) 

1.  BVIDEHOK    (i    242*)  —  Deolasations    or 

AOENT. 

The  declarations  of  an  agent,  not  made 
while  acting  within  the  scope  of  his  agency, 
are  not  binding  on   the  principal. 

[Ed.  Note.— For  other  cases,  see  EN'idence, 
Cent  Dig.  i  893 ;    Dee.  Dig.  t  242.*] 

2.  BviDENCB  (I  258*)  —  Declasations  of 
Agent— BiNDino  BIffect— Bvidknce  of  Au- 
THOBrrx. 

SMdence  considered,  and  held  not  to  show 
that  certain  declarations  by  the  agent  were 
made  while  acting  within  the  scope  of  the 
agency. 

[E5d.  Note.— For  other  cases,  see  Evidence, 
Dea  Dig.  |  258.*] 

Appeal  from  District  Court,  Stutsman 
County;  Burke,  Judge.       < 

Action  by  W.  H.  Rounsevllle  and  James 
H.  Doty  against  A.  P.  Paulson.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Re- 
versed. 

Geo.  W.  Thorpe  and  Davis  &  Olson,  for 
appellants.  Lee  Combs  and  Alfred  Zuger, 
for  respondent 

MORGAN,  C.  J.  This  is  an  action  In  claim 
and  delivery  involving  the  ownership  and 
right  to  the  possession  of  certain  grain  pur- 
chased by  the  defendant  from  one  MacDon- 
ald,  a  tenant  of  the  plaintiffs,  which  grain 
is  claimed  by  the  plaintiffs  to  be  their  prop- 
erty. The  complaint  is  In  the  usual  form  in 
such  actions,  and  alleges  plaintiffs'  owner- 
ship and  right  to  immediate  possession,  the 
wrongful  taking  by  the  defendant,  and  a 
demand  for  its  return,  and  the  full  value  of 
the  grain — $500.  The  answer  is  a  general 
denial.  A  return  of  the  grain  is  demanded, 
or  judgment  for  its  value,  if  a  return  can- 
not be  bad.  A  Jury  was  duly  impaneled,  and 
testimony  taken  and  submitted  by  both  par- 
ties. At  the  close  of  the  testimony,  each 
party  moved  for  a  directed  verdict  There- 
upon the  trial  court  discharged  the  Jury, 
and  made  findings  of  fact  and  conclusions  of 
law  favorable  to  the  defendant  The  plain- 
tiffs moved  for  a  new  trial,  which  was  de- 
nied. Judgment  was  entered  upon  the  find- 
ings. The  plaintiffs  appeal  from  the  Judg- 
ment and  from  the  order  refusing  a  new 
trial.  A  statement  of  the  case  was  duly 
settled  in  which  the  alleged  errors  are  speci- 
fied. 

The  pivotal  question  Is  the  ownership  and 
right  to  the  possessicm  of  the  grain.  The 
trial  conrt  expressly  found  that  the  defend- 
ant was  the  owner  of  it  and  entitled  to  its 
immediate  possession.  The  question  of  such 
ownership  is  dependent  upon  the  fact  wheth- 
er one  Dunswell  was  plaintiffs'  agent  with 
authority  to  bind  them  by  bis  acts  and  state- 
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ments  In  reference  to  the  grain.  The  trial 
court  made  no  express  finding  as  to  agency, 
bnt,  by  finding  the  defendant  to  be  the  owner 
of  and  entitled  to  the  Immediate  possession 
of  the  grain,  necessarily  found  that  Duns-vrell 
was  plaintiffs'  authorized  agent.  To  show 
how  these  questions  arise,  a  brief  outline 
of -the  facts  becomes  necessary. 

The  grain  in  question  was  raised  by  Mac- 
Donald  under  a  contract  In  writing.  The 
material  provisions  of  the  contract  are  the 
following:  MacDonald  agreed  to  farm  the 
land  In  a  good  and  husbandlike  manner,  and 
to  furnish  the  hired  help,  machinery,  and 
teams  at  his  own  expense,  and  haul  the 
grain  to  the  elevator  or  place  it  on  the  cars 
after  threshing,  If  directed  to  do  so  by  the 
second  party.  The  second  party  agreed  to 
furnish  all  the  seed  required  each  year.  The 
contract  also  contained  the  following  stipu- 
lations: "(a)  And  until  the  performance  by 
blm  of  every  condition  of  this  contract,  the 
title  and  possession  o't  all  the  products  of 
said  farm  shall  be  and  remain  in  the  second 
party,  (b)  Each  season,  when  the  said  first 
party  shall  have  fully  performed  all  his 
undertalclngs  under  this  agreement  for  that 
season,  then,  upon  reasonable  request,  the 
second  party  wOI  give  and  deliver  to  the 
said  first  party  at  the  place  where  they  or 
any  part  of  them  may  be  stored,  a  share  of 
all  the  products  of  said  farm  raised  by  him 
during  the  season,  equal  to  one-half  of  the 
whole,  (c)  First  party  agrees  to  handle  and 
haul  second  party's  share  of  the  crop  to 
market  (e)  It  Is  understood  and  agreed  that 
If,  any  season,  the  produce  grown  under  this 
agreement,  or  any  of  It,  shall  be  sold  by  ei- 
ther party  previous  to  the  final  settlement,  the 
proceeds  thereof  shall  be  accounted  for  instead 
of  the  produce  sold,  to  the  mutual  advantage 
of  the  parties;  and  none  of  such  produce  shall 
be  sold  vmless  by  consent  of  the  second  pai^ 
ty  previously  obtained." 

It  Is  claimed  by  the  appellants  that  the 
findings  of  fact  are  not  sustained  by  the 
evidence,  and  the  particulars  in  which  the 
evidence  falls  to  sustain  'the  findings  are 
pointed  out  and  made  a  part  of  the  state- 
ment of  the  case.  The  findings  are  attacked 
in  two  particulars:  (1)  That  the  evidence 
falls  to  show  that  the  defendant  was  the 
owner  of  the  grain  In  question;  (2)  that  the 
evidence  falls  to  show  that  the  provision  of 
the  contract  requiring  a  division  was  car- 
ried out,  and  that.  In  consequence  of  that 
fact,  the  title  and  right  to  the  possession  of 
the  grain  are  still  In  the  plaintiffs.  It  is  a 
question  in  the  case  whether  Dunswell  was 
the  agent  of  the  plaintiffs  for  the  purpose 
of  settling  with  the  tenant,  MacDonald,  un- 
der the  contract.  The  plaintiffs  had  no  nego- 
tiations personally  with  MacDonald  as  to 
the  settlement  of  the  contract  for  the  year 
1907,  and  all  the  negotiations  relative  to  the 
delivery  of  the  grain  during  that  year  were 
had  with  Donswell.  He  wns  the  agent  of 
the  plaintiffs  for  certain  purposes.    He  was 


in  charge  of  their  grain  elevator  and  Inmber 
yard  at  Spirltwood,  N.  D.,  and  was  In  charge 
of  sndi  levator  at  the  time  that  MacDon- 
ald delivered  die  grain  during  the  season  of 
1907.  Besides  being  in  charge  of  the  eleva- 
tor and  lumber  yard,  as  plaintiffs'  agent,  be 
was  also,  at  times,  specially  authorized  to 
make  settlements  with  plaintifCs'  tenants  in 
regard  to  crop  matters.  MacDonald  was  de- 
livering the  grain  at  the  elevator,  as  he  was 
required  to  do  by  the  contract,  and  after  he 
had  delivered  about  one-half  thereof,  as 
estimated,  MacDonald  asked  the  agent  for 
money  with  which  to  pay  some  bills.  The 
agent  computed  the  number  of  bushels  al- 
ready at  the  elevator,  and  gave  MacDonald 
a  check  for  $700,  which  represented  the  price 
of  the  grain  that  he  had  already  delivered 
only.  In  respect  to  what  transpired  between 
Dunswell  and  the  defendant  thereafter  ia 
stated  by  the  defendant  in  the  following  lan- 
guage: "I  saw  Dunswell  after  I  saw  Mac- 
Donald on  the  26tb,  before  I  paid  for  the 
wheat;  told  him  I  had  purchased  from  Mac- 
Donald, and  was  going  to  buy  500  bushela 
of  durum  and  200  bushels  bluestem.  Duns- 
well said  that  was  all  right,  that  he  bad 
bluestem  and  durum  grain  on  the  farm,  and 
it  was  perfectly  satisfactory  to  him;  and  I 
also  asked  him  if  it  could  be  stored  there 
until  spring,  or  un^  such  time  as  I  wanted 
it,  and  he  said  that  it  would  be  all  right,  to 
go  ahead  and  buy  it;  I  told  him  I  would 
require  about  000  bushels  durum  and  200 
bushels  of  bluestem;  he  told  me  on  the  fol- 
lowing Sunday  that  MacDonald  bad  told 
him  how  much  was  there.  He  did  not  tell 
me  that  I  could  have  any  of  RounseviUe  & 
Doty's  share  of  the  grain;  he  told  me  that 
he  had  settled  up  with  MacDonald  for 
Rounsevllle  &  Doty.  ♦  *  •  I  saw  Duns- 
well in  control  of  the  elevator,  Inmber  yard 
and  hardware  business  of  Rounsevllle  & 
Doty;  did  not  see  him  at  the  farm;  went 
with  him  to  farm  the  first  time  September 
29th.  •  *  •  Dunswell  told  me  on  the 
26tb  that  one-half  the  grain  belonged  to  Mac- 
Donald. The  statement  of  Dunswell  and  the 
transaction  which  I  saw  led  me  to  believe 
that  a  settlement  had  been  made.  I  would 
not  have  bought  the  grain  if  I  had  imown 
or-  had  been  led  to  believe  that  Bounseville 
&  Doty  claimed  it  I  relied  upon  the  state- 
ment and  the  check  and  the  evidence  before 
me,  believing  that  the  settlement  had  been 
made." 

It  is  not  claimed  that  a  division  of  the 
grain  grown  at  the  farm  had  been  made  at 
this  time.  It  is  also  true  that  MacDonald 
had  not,  at  this  time,  hauled  plaintiff^'  share 
of  the  gtai^  to  the  elevator,  and  that  no  pro- 
vision was  made  in  reference  thereto  by  Mac- 
Donald. Defendant  was  not  at  the  eleva- 
tor when  MacDonald  delivered  the  grain 
and  received  the  check  for  $700.  The  con- 
versation which  the  defendant  relies  on  was 
had  with  Dunswell  after  what  transpired 
tietween  MacDonald  and  Dunswell  at  the  ele- 
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Tatar.     This  -waa  a  day  or  two  after  what 
liad  transpired  between  these  parties  at  the 
eleTator.    What  defendant  relied  oa  was  the 
declaration  of  Dunswell  In  reference  to  the 
contract  with  MacDonald,  but  these  declara- 
tions were  not  made  In  MacDonald'B  pres- 
ence,  and  were  made  after  the  delivery  of 
the  ^rheat  at  the  elevator.    There  was  no 
express  waiver   of  the   contract,   but  that 
would  be  Immaterial  If  Dunswell  settled  with 
MacDonald  and  released  him  from  all  his 
obligations  under  the  contract,  and  had  au- 
thority to  do  so.     There  was  nothing  said 
at   tbe   Interview  between  MacDonald  and 
Dunswell  showing  that  the  contract  and  the 
obligations  under  It  were  under  considera- 
tion.   The  talk  between  them  was  solely  In 
reference  to  paying  MacDonald  some  money 
for    wheat   already  delivered.     There   was 
nothing  said  about  the  delivery  of  the  bal- 
ance, or  whether  tbe  contract  bad  been  ful- 
ly   compiled    with    on    MacDonald's    part 
There  Is  no  basis  for  the  claim  that  Duns- 
well was  a  general  agent  for  the  plaintiffs 
having  full  authority  to  speak  for  them  at 
all  times.    The  most  that  could  possibly  be 
claimed  from  defendant's  showing  Is  that 
Dunswell  had  authority  to  settle  with  Mac- 
Donald under  previous,  limited  instructions. 
It  Is  dear  that  he  was  not  authorized  under 
the  showlDg  made,  to  settle  with  MacDonald 
upon  his  own  Judgment  or  responsibility. 

However,  It  Is  not  necessary  to  determine 
whether  the  evidence  would  sustain  a  finding 
that  Dunswell  had  authority  to  settle  with 
MacDonald.  There  Is  no  evidence  that  he 
did  settle  with  him,  and  there  la  no  evidence 
that  he  was  authorized  to  waive  the  condi- 
tions of  the  contract,  and  there  Is  no  evi- 
dence that  he  did  waive  their  fulfillment 
The  payment  of  the  $700  was  not  a  final  set- 
tlement of  the  matters  between  the  plalntlfTs 
and  MacDonald  Dunswell's  evidence  shows 
that  it  was  only  payment  for  the  grain  ac- 
tually delivered,  and  he  Is  the  only  wit- 
ness testifying  on  that  subject  Under  the 
express  terms  of  the  contract,  such  payment 
was  simply  an  advancement  "solely  for  his 
convenience,  and  that  In  making  such  ad- 
vance the  second  party  does  not  waive  Its 
title  to,  or  possession  In  part  of,  the  remain- 
ing grain  or  any  products  of  said  farm,  but 
such  title  and  possession  shall  be  and  remain 
In  the  said  second  party  until  the  complete 
performance  of  this  agreement  in  the  time 
and  manner  aforesaid."  Under  this  provi- 
sion of  tbe  contract,  it  Is  clear  that  tbe  pay- 
ment of  the  $700  was  not  a  waiver  of  full 
performance  of  the  contract  No  other  act 
between  MacDonald  and  Dunswell  can  be 
claimed  to  be,  or  is  claimed  to  be,  a  settle- 
ment of  the  contract  or  waiver  of  its  terms. 
The  defendant's  claim  to  the  grain  Is  based 
np<»i  a  purchase  from  MacDonald  under 
what  be  asserts  to  be  the  express  sanction 
of  Dunswell,  who,  he  claims,  stated  to  him 
that  he  had  settled  with  MacDonald,  and  that 
It  was  all  right  tor  him  to  boy  the  grain.    In 


other  words,  tbe  claim  of  a  waiver  of  tbe 

contract  by  Dunswell  as  agent  Is  based  upon 
his  declarations  made  to  the  defendant  after 
the  payment  of  the  $700.  If  Dunswell  had 
such  authority  from  tbe  plaintiffs,  defend- 
ant's right  to  the  grain  cannot  be  denied, 
as  he  did  not  pay  for  the  grain  until  told  by 
Dunswell  that  a  settlement  had  been  made 
between  the  plaintiffs  and  MacDonald.  Plain- 
tiffs themselves  cquld  waive  all  the  terms 
of  the  contract  If  they  so  elected,  and  they 
could  authorize  an  agent  to  do  whatever 
they  themselves  might  do.  The  question  Is, 
Did  they  authorize  Dunswell  to  act  for  them 
to  this  extent?  If  he  had  authority  to  waive 
the  terms  of  the  contract  the  plaintiffs  can- 
not recover.  If  he  had  no  such  authority,  the 
defendant  cannot  recover.  The  evidence  does 
not  show  that  Dunswell  had  actual  authority 
to  waive  any  of  the  terms  of  the  contract. 
Dunswell  denies  that  he  made  any  settle- 
ment with  MacDonald,  and  denies  making 
any  of  the  declarations  which  defendant 
claims  were  made  as  to  tbe  settlement  with 
MacDonald,  and  denies  that  he  consented 
that  the  wheat  might  be  purchased  by  the 
defendant  Everything  which  the  plaintiffs 
authorized  Dunswell  to  do  in  this  matter 
was  to  take  the  wheat  delivered  and  take 
security  for  tbe  balance  due.  As  stated  be- 
fore, there  was  no  settlement  between  Mac- 
Donald and  plaintiffs  through  Dunswell.  If 
the  defendant  had  been  present  at  the  eleva- 
tor when  the  conversation  took  place  be- 
tween the  agent  and  MacDonald,  when  the 
$700  check  was  delivered,  he  would  not  have 
been  Justified  In  relying  upon  what  took 
place  there  as  a  settlement  of  the  MacDonald 
contract  The  question,  therefore,  is.  Are 
the  plaintiffs  bound  by  the  statements  al- 
leged to  have  been  made  by  Dunswell  to  de- 
fendant that  the  contract  was  settled,  and 
that  he  had  a  right  to  purchase  and  pay  for 
the  grain  left  at  the  MacDonald  place?  It 
will  be  noticed  that  this  conversation  was 
made  long  after  the  delivery  of  the  wheat  at 
the  elevator  for  which  the  $700  was  paid. 
No  express  authority  was  given  Dunswell  to 
make  this  statement  He  was  not,  at  that 
time,  acting  in  tbe  course  of  his  agency  in 
regard  to  the  settlement  of  the  contract  un- 
der special  Instructions.  It  Is  settled  In  this 
state  that  the  declarations  of  an  agent  are 
not  competent  proof  of  his  authority  to  act, 
and  that  the  principal  Is  not  responsible  or 
bound  by  the  declarations  of  an  agent  not 
made  in  the  course  of  an  agency. 

In  Short  v.  N.  P.  Elev.  Co.,  1  N.  D.  159, 
45  N.  W.  700,  the  court  said :  "It  Is  elemen- 
tary that  a  principal  in  a  transaction  may, 
by  his  admission  or  confession  made  at  any 
time,  either  before  or  after  the  event,  render 
himself  liable  for  the  legal  consequences  of 
his  acts,  both  in  civil  and  criminal  cases; 
but  the  legal  liability  of  a  principal  for  the 
acts  of  his  agent  cannot  be  fixed  by  the  dec- 
larations or  statements  of  tbe  agent  except 
in  certain  well-defined  classes  of  cases.    (Cit- 
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Ing  cases.)  Applying  the  rule  as  stated  by 
these  authorities  to  the  facts  of  this  case, 
Tve,  hare  no  difficulty  In  reaching  the  con- 
clusion that  Ldghthall's  statements  and  dec- 
larations, which  -were  made  to  the  plaintiff 
some  hours  after  the  transaction  with  Mc- 
Cann  had  closed,  and  after  McCann  had  de- 
parted, did  not  constitute  any  part  of  the 
act  of  receiving  the  wheat  into  the  defend- 
ant's elevator,  and  were  not  contempora- 
neous with  the  act;  but,  on  the  contrary,  such 
declarations  were  a  mere  Isolated  narrative 
of  a  closed  and  past  transaction,  and  hence 
were  not  a  part  of  the  res  gestee,  and  there- 
fore were  inadmissible  in  evidence  under  the 
rule."  Ibie  case  has  been  followed  in  many 
subsequent  cases  in  this  court,  and  the  prin- 
ciple announced  is  so  well  established  that 
further  citations  are  unnecessary. 

From  the  evidence,  and  on  applying  the 
principle  laid  down  in  that  case,  it  is  dear 
to  us  that  the  plaintiffs  are  not  re^Kinsible 
for  the  declarations  of  Dunswell,  which  were 
made  while  not  engaged  In  carrying  out  any 
of  his  duties  as  agent  of  the  plaintiffs.  These 
statements,  some  of  them  made  on  Sunday  at 
the  farm,  were  not  made  In  connection  with 
any  of  the  agent's  duties.  In  other  words, 
they  were  not  made  while  the  subject-matter 
of  the  agency  was  being  carried  out 

There  is  no  evidence  of  ratification  by  the 
plaintiffs  of  the  acts  of  Dunswell.  Plaintiffs 
are  therefore  entitled  to  the  possession  of 
the  grain  for  the  purpose  of  securing  their 
rights  under  the  contract  See  Wadsworth 
V.  Owen,  17  N.  D.  173,  115  N.  W.  667. 

The  order  and  judgment  are  reversed.  All 
concur. 


F.ORSZEN  V.   HURD. 

(Supreme  Court  of  North  Dakota.     April  12, 
1910.) 

(Svllalu*  tv  the  Court.) 

1.  Nkouoencb  (}  90*)— Imputed  Nxolioknob 
— Liability  fos  Sbttino  Fire. 

Id  order  to  hold  a  party  liable  for  loss 
occasioned  by  a  prairie  fire  which  It  Is  undis- 
puted he  did  not  set  or  negligently  permit  to 
escape  from'  his  control,  it  must  appear  that 
the  parties  who  originated  and  tended  the  fire 
were  in  so  doin^  acting  under  hU  express  or 
immediate  direction,  or  that  they  were  at  such 
time  In  his  employ,  and  required  or  directed  by 
him  to  do  certain  worli  the  due  performance  of 
which.  In  the  ordinarj^  course.  Involved  the  set- 
ting of  fire  to  the  prairie  grass. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  SS  138-140;    Dec.  Dig.  {  90.  •] 

2.  Appeal   akd    Ebbob   ({   997*)— Review— 
SuBMiTTino  Question  to  the  Jcrt. 

In  reviewing  the  action  of  a  trial  court 
In  denying  a  motion  made  by  defendant  at  the 
close  of  the  whole  testimony  for  a  directed 
verdict  if  it  appears  that  the  question  of  the 
sufficiency  of  the  evidence  introduced  to  support 
a  verdict  Is  in  some  doubt  and  that  the  jury 
found  and  rendered  a  verdict  in  plaintiff's  favor, 


the  ruling  of  a  trial  court  submitting  the  ques- 
tion of  fact  to  the  jury  wlU  not  be  disturbed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  4023,  4024;  Dec.  Dig.  i 
997.*] 

3.  Trial    (J    233*)- Instbuctiows  — Sutft- 

CIENCT. 

A  charge  to  the  Jury,  which  contains  no 
exposition  whatever  of  the  elemental  principles 
upon  which  depends  the  liability  of  a  party,  and 
malies  the  law  of  the  case  entirely  dependent 
upon  inferences  from  the  testimony  or  resolv- 
able from  the  degree  of  credibility  to  be  given 
the  different  witnesses,  is  misleading  and  in- 
sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «{  527-530;    Dec  Dig.  {  238.*] 

4.  Negligence  (|  21*)— Liabiutt  fob  Set- 
tino  Fibe. 

An  instruction  that  a  defendant  may  be 
held  liable  for  damages  occasioned  by  a  prairie 
fire  If  the  Jury  find  the  fact  to  be  that  the  men 
who  set  and  tended  the  fire  were  woricing  for 
the  defendant  "at  that  time  in  the  course  of 
their  usual  employment  on  the  farm,  and  doing 
his  work  the  same  as  your  men  do  when  you 
are  gone,"  contains  a  misdirection  as  to  the  law, 
as  it  incorrectly  assumes  that  the  ordinary  and 
usual  work  of  a  bum  permits  or  requires  the 
setting  of  fire  to  the  prairie  grass  under  condi- 
tions that  render  such  act  extremely  hazardous. 
[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  §{  28-30;    De&  Dig.  {  21.*] 

5.  Trial  (J  223*)— Instructions— Obai,  Ik- 

8TBUCTI0HB. 
Hie  ^vlng  of  oral  Astructions  to  a  jury  is 
authorized  only  In  an  exceptional  case  In  which 
the  parties  deliberately  and  voluntarily  assent 
thereto,  and  should  be  given  only  after  such 
consent  is  obtained  and  entered  on  the  minutes, 
at  such  time  and  in  such  manner  as  will  not 
operate  to  the  prejudice  of  the  rights  of  either 
party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  514,  615;   Dec.  Dig.  S  22a*] 

Appeal  from  District  Court,  Wells  County ; 
E.  T.  Burke,  Judge. 

Action  by  Andrew  P.  Forszen  against  War- 
r«i  W.  Hurd  for  damage  occasioned  by  a 
prairie  ^re.  Plaintiff  had  judgment  and  de- 
fendant appeals.  Judgment  reversed,  and 
a  new  trial  ordered. 

T.  F.  McCue,  for  appellant  R.  Q.  McFar- 
land,  for  respondent 

ELLSWORTH,  J.  The  complaint  as  cause 
of  action  alleges  that  defendant  was  the  own- 
er of  much  land  in  Wells  county  in  the  vi- 
cinity of  that  owned  and  occupied  by  plain- 
tiff, and  on  October  25,  1901,  was  engaged 
in  burning  a  fireguard  around  his  own  prem- 
ises and  around  the  land  of  other  persons 
and  owners;  that  while  so  engaged  in  set- 
ting fire  to  the  wild  prairie  grass,  which  on 
that  day  was  frosted,  dry,  and  inflammable, 
he  and  his  servants  negligently  permitted 
the  flre  so  set  to  bum  out  of  and  escape 
from  an  insufficient  fireguard  intended  to 
confine  It,  and,  driven  by  a  high  wind  then 
prevailing,  to  rapidly  extend  in  one  contin- 
uous conflagration  to  the  premises  of  plain- 
tiff, upon  which  it  burned  and  destroyed  a 
large  quantity  of  hay  in  stack,   for  which 
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loss  and  Injury  damagea  are  claimed.  The 
answer  of  defendant  Is  a  general  denial. 
Upon  the  trial  It  appeared  that  on  the  day 
mentioned  In  the  complaint  three  persons 
named  Bowers,  Rldgeway,  and  Gulp  were 
engaged  In  burning  a  firebreak  between  sec- 
tions 11  and  14  In  the  township  in  which 
IdalntltTs  land  lay,  and  while  so  engaged, 
fire  set  and  tended  by  them  escaped  from  the 
limits  In  which  they  were  seeking  to  confine 
It,  and  burned  over  the  intervening  prairie 
and  reached  and  destroyed  plalntilTB  hay. 

It  Is  admitted  that  plalntifT  was  not  pres- 
ent at  the  origin  of  this  fire;  that  he  did 
not  set  it,  and  was  In  no  manner  instrumen- 
tal in  permitting  Its  spread,  nnless  It  can 
be  said  that  he  was  responsible  for  the  acts 
of  the  three  men  named  abore.  At  the  time 
of  the  trial  Bowers  was  deceased,  and  his 
testimony  had  not  been  taken  during  his 
lifetime.  Gulp,  so  far  as  his  evidence  is  ma- 
terial, testified  by  deposition  as  follows:  "I 
worked  for  W.  W.  Hurd  In  October,  1901, 
for  about  three  weeks  previous  to  the  fire, 
commenced  work  about  that  time,  and  con- 
tinued nntll  the  16tb  day  of  November,  1901. 
My  duties  were  building  fences,  burning  fire- 
guards, and  doing  carpenter  work.  While 
I  was  engaged  In  this  capacity  a  prairie  fire 
escaped  on  the  25th  day  of  October,  1901. 
I  was  engaged  at  that  time  somewhere  on 
the  north  line  of  section  14,  township  146, 
range  73,  In  Wells  county.  At  the  time  the 
fire  escaped  J.  B.  Bowers  and  W.  W.  Rldge- 
way  were  with  me.  We  were  burning  out 
the  center  between  the  plowing  In  order  to 
make  the  firebreak  around  W.  W.  Hurd's 
land.  The  plowing  was  done  by  other  par- 
ties; they  plowed  three  furrows  north  of 
the  section  line,  and  then  three  furrows 
south  of  the  section  line.  We  were  burning 
grass  between  the  furrows.  •  •  •  The 
fire  escaped  about  2  o'clock  In  the  afternoon 
of  that  day.  The  wind  was  blowing  pretty 
hard  for  burning  fireguards.  Myself  and 
Mr.  RMgeway  thought  the  wind  too  strong, 
but  Mr.  Bowers  was  the  foreman,  he  was 
the  boss,  so  we  went  on  and  did  what  we 
were  told.  We  had  a  team  and  a  wagon, 
one  barrel  of  water,  and  three  mops.  We 
also  had  two  torches  for  lighting  fires. 
*  *  •  I  was  paid  by  the  day.  The  car- 
penter work  which  I  spoke  of  was  done  on 
the  ranch  after  we  had  finished  the  building 
of  fences  and  burning  fireguards.  I  own 
land  and  live  In  McLean  county." 

Rldgeway  testified  that,  in  burning  the 
firebreak  between  sections  11  and  14:  "It 
Was  my  Job,  the  wind  being  northwest,  to 
fire  on  the  south  side  first,  so  as  to  have  the 
fire  go  against  the  wind.  As  near  as  I  can 
tell  I  was  there  with  the  torch,  lighting  It 
a  little  at  a  time,  and  they  [Culp  and  Bow- 
ers] would  keep  It  from  spreading  to  the 
Math,  and  I  think  Mr.  Bowers  was  making 
orerhanded  licks,  when  It  flashed  up  and  got 
beyond  me,  and  In  about  a  minute  it  was  go- 
ing across  the  prairie  at  a  pretty  rapid  rate. 
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As  I  remember,  we  hadn't  burned  any  fire- 
breaks until  that  afternoon.  We  burned  out 
this  line  between  [sections]  11  and  12,  but 
we  didn't  do  It  on  that  day.  We  Just  start- 
ed to  bum  that  afternoon.  I  think  we  start- 
ed between  sections  11  and  14  at  the  east 
end  going  west.  Mn  Culp  assisted  me,  and 
I  was  on  the  south  side  burning  against 
the  wind  with  the  lighted  torch.  I  would 
go  in  front  as  it  would  bum  against  the 
wind.  Gulp  was  on  the  other  side.  •  •  • 
Mr.  Culp,  Mr.  Bowers  and  myself  were 
burning  the  firebreak.  Mr.  Bowers  was  di- 
recting it.  He  was  foreman.  I  was  working 
under  Mr.  Bowers — working  for  him.  I  was 
employed  by  him.  Mr.  Bowers  paid  me  for 
my  services.  Mr.  Bowers  directed  the  acts 
that  were  done  on  the  day  when  the  fire  was 
set  out  •  •  •  Mr.  Bowers  at  that  time 
was  residing  on  his  own  homestead.  I  board- 
ed at  Bowers'  at  the  time  I  was  burning  this 
firebreak,  at  Bowers'  home.  Mr.  Hurd  did 
not  give  me  any  directions  whatever  with 
reference  to  this  burning  complained  of  in 
the  complaint." 

The  defendant,  Hurd,  called  by  the  plain- 
tier  as  a  witness,  testified  that  be  owned  sec- 
tions 13  and  23  In  the  township  in  which  the 
fire  occurred  and  other  land  in  the  township 
east.  That  he  had  no  other  land  in  that  im- 
mediate vicinity.  That  he  was  farming  and 
stock  raising  In  the  fall  of  1001,  and  as  a 
stock  raiser  he  had  to  protect  the  grass  by 
fireguards.  That  on  October  25,  1901,  Bow- 
ers was  not  working  for  him.  Some  time 
before  that  date  Bowers  had  worked  for  him 
but  was  not  working  for  him  at  that  time. 
That  on  October  2Sth  be  did  not  have  any 
persons  at  work  burning  fireguards.  That 
In  the  earlier  part  of  the  month  he  bad  fire- 
guards burned  on  the  west  line  of  section  7 
in  the  township  east  and  on  the  north  line 
of  section  IS,  the  land  he  owned  in  this 
township.  That  he  did  not  pay  Rldgeway, 
Bowers,  or  Culp  for  burning  fireguards  on 
October  25,  1901.  That  they  were  not  work- 
ing for  him.  That  Rldgeway  was  working 
for  Bowers  at  the  time  of  this  fire,  and  he 
was  burning  the  fireguards  on  his  own  re- 
sponsibility. That  Culp  was  in  hjs  employ 
on  October  25,  1901,  but  that  on  that  date 
Bowers  did  not  have  enough  help  to  bum 
fireguards,  and  he  let  Gulp  go  and  help  him. 
That  he  paid  Culp  for  the  time  he  worked 
for  him,  but  Bowers  paid  him  back  for 
Gulp's  services;  in  other  words,  they  ex- 
changed work.  That  he  was  not  personally 
Interested  in  the  burning  of  the  fireguards 
when  the  fire  escaped.  That  Culp  was  in 
Bowers*  onploy  that  day,  and  working  for 
bim.  That  he  had  paid  Gulp  in  the  sense 
that  payment  for  that  day's  work  was  In- 
cluded with  that  for  Gulp's  other  services, 
but  Bowers  paid  him  back  for  Gulp's  time 
on  that  day.  That  Bowers  broke  these  fire- 
guards. That  he  had  a  crew  on  his  farm 
burning  fireguards  until  he  got  to  the  cor- 
ner of  his  land.    That  he  had  a  fireguard 
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bnrned  on  the  north  line  of  section  13,  which 
corners  on  section  11.  That  this  was  the 
northwest  comer  of  his  land,  and  the  end 
of  his  burning  flregnards.  That  Bowers  then 
took  np  the  burning  of  fireguards,  and  fol- 
lowed it  out. 

Galled  as  a  witness  on  his  own  behalf  Mr. 
Hurd  testified  directly  as  follows:  "Ridge- 
way,  Bowers,  and  Gulp  were  not  In  my  em- 
ploy on  October  25, 1901,  the  date  of  the  fire. 
They  were  not  performing  any  labor  for  me 
on  that  day.  I  never  directed  this  fire  to 
be  set  out  It  was  not  set  out  by  any  of 
my  employes  or  under  my  direction.  Gulp, 
Ridgeway,  and  Bowers  were  not  performing 
any  labor  for  me  on  the  date  of  the  fire. 
They  were  not  In  my  employ,  nor  were  they 
told  by  me  to  set  the  fire  complained  of  in 
the  complaint  I  was  not  the  owner  of  the 
land  at  that  time,  or  any  other  time.  Gulp 
was  formerly  in  my  employ,  but  was  worlc- 
ing  for  Bowers  on  this  particular  date,  and 
Bowers  paid  for  his  serrices.  Gulp  might 
have  thought  he  was  worlclng  for  me.  As  a 
matter  of  fact  he  was  working  for  Mr.  Bow- 
ers. I  hlre^  him  out  to  Mr.  Bowers.  Mr. 
Gulp  is  mistak^i  if  he  says  he  was  working 
for  me  on  that  day;  he  was  working  for 
Mr.  Bowers." 

The  other  testimony  Introduced  upon  the 
trial  is  chiefly  in  reference  to  the  amount 
and  value  of  the  hay  destroyed,  and  has  no 
-material  bearing  upon  the  question  of  de- 
fendant's responsibility  for.  the  damage  oc- 
casioned by  the  fire.  At  the  close  of  plain- 
tiff's case,  and  again  at  the  conclusion  of  all 
the  testimony,  defendant  moved  the  court  to 
direct  the  Jury  to  return  a  verdict  in  his  fa- 
vor, on  the  grounds  that,  "taking  the  evi- 
dence as  submitted  by  the  plaintiff,  it  would 
not  support  a  verdict  in  favor  of  plaintiff," 
and,  "taking  all  the  evidence  together.  It  did 
not  establish  a  cause  of  action  against  the 
defendant"  These  motions  were  each  de- 
nied by  the  court  end  such  rulings  are  as- 
signed as  error  on  this  appeal.  The  defend- 
ant also  excepted  to  each  and  every  of  the 
instructions  given  by  the  court  in  its  charge 
to  the  Jury,  and  to  each  sentence  and  line  of 
each  instruction,  and  particularly  to  certain 
pArts  of  the  same,  which,  so  far  as  they  are 
material,  will  be  referred  to  hereinafter. 
The  Jury  rendered  its  verdict  in  favor  of  the 
plaintiff.  On  the  rendition  of  this  verdict 
defendant  moved  the  court  .for  Judgment  not- 
withstanding the  verdict  on  the  grounds  set 
out  in  his  motions  for  a  directed  verdict 
This  motion  was  also  denied,  and  such  ac- 
tion of  the  court  is  assigned  as  error. 

The  defendant  as  appellant  before  this 
court  calls  pointedly  the  court's  attention  to 
the  fact  that  the  evidence  introduced  upon 
the  trial  presents  as  undisputed  facts  that 
the  fire  was  not  set  or  permitted  to  spread 
by  any  act  of  defendant  nor  upon  his  prem- 
ises, nor,  so  far  as  appears,  for  his  benefit  or 
under  bis  direction ;  that  the  fire  was  admit- 
tedly set  and  permitted  to  spread  and  cause 


damage  by  a  party  of  three  petaona,  none  of 
whom  stood  in  such  relation  to  defendant 
that  the  doctrine  of  respondeat  superior  can 
be  invoked  to  create  liability  on  his  part; 
that  the  district  court  should  upon  this  evi- 
dence have  directed  a  verdict  In  favor  of  de- 
fendant and,  having  refused  to  do  so,  and  to 
render  Judgment  notwithstanding  the  ver- 
dict this  court  should  now  reverse  the  Judg- 
ment rendered  and  direct  a  dismissal  of  the 
acti<Hi.  It  is  readily  apparent  that  defend- 
ant cannot  be  responsible  for  the  damage 
caused  by  the  fire  in  question,  unless  there  is 
competent  evidence  connecting  him  with  the 
persons  who  set  the  fire  and  negligently  per- 
mitted It  to  spread,  in  such  relation  that  un- 
der the  law  he  is  required  to  respond  for  the 
consequences  of  their  negligent  acts.  Plain- 
tifTs  theory  in  this  particular  seems  to  be 
that  at  the  time  of  the  fire  these  men  were 
in  the  employ  of  defendant  and  acting  un- 
der his  express  direction  In  all  they  did,  or 
that  the  setting  and  tending  of  the  fire  in 
this  manner  was  within  the  scope  of  the  du- 
ties which,  by  the  terms  of  their  employ- 
ment, they  were  required  to  perform.  If 
there  can  be  said  to  be  sudi  competent  evi- 
dence as  wUl  reasonably  sustain  a  finding  of 
the  Jury  that  this  relation  existed,  there  was 
no  error  in  the  ruling  of  the  district  court 
in  denying  defendant's  motion  for  a  direct- 
ed verdict. 

An  examination  of  the  evidence^  tending, 
even  remotely,  to  connect  defendant  with  the 
acts  of  the  persons  through  whose  negligence 
the  fire  originated  and  spread,  discloses  that 
it  Is  of  the  most  meager  and  unsatisfactory- 
character.  It  proceeds  almost  entirely  upon 
the  principle  of  vague  Inferences,  derived 
from  the  fact  that  two  of  the  men  had  been 
employed  by  defendant  before  or  after  the 
fire,  to  bum  fireguards  or  do  general  farm- 
woric,  and  that  the  work  of  firing  the  prairie 
grass  that  was  being  done  on  October  23, 
1901,  was  for  his  benefit  Defendant  admits 
that  the  witness  Gulp  was  employed  by  him 
as  a  farm  hand  on  the  day  of  the  fire,  and 
that  he  probably  paid  blm  for  such  services 
as  he  rendered  on  that  day,  but  claims  that 
he  had  arranged  with  Bowers  that  Gulp 
should  be  under  his  directions  during  that 
time,  and  that  Bowers  should  pay  defendant 
for  the  value  of  Gulp's  services.  Even  as- 
suming, however,  that  Gulp  was  In  defend- 
ant's employ  on  the  day  in  question,  and  that 
he  had  directed  him  generally  to  assist  Bow- 
ers and  Ridgeway  in  burning  ont  a  fireguard, 
there  is  no  evidence  that  he  tither  set  the 
fire  or  negligently  permitted  it  to  escape 
from  control.  On  the  other  hand,  the  wit- 
ness Ridgeway,  as  will  be  observed  from  his 
testimony  quoted  above,  testifies  that  he  set 
the  fire  on  the  side  of  the  strip  inclosed  by 
the  flregruard  opposite  the  wind  while  Gulp* 
was  working  on  the  other  side,  and  that  after 
the  grass  was  ignited,  the  fire  "flashed  up 
and  got  beyond  me,  and  in  about  a  minute 
it  was  going  across  the  prairie  at  a  pretty 
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rapid  rate"  notwitiistandlng  the  efforts  of 
Bowera  to  prevent  It  It  would  seem,  there- 
tan,  tbat  nnless  defendant  was  reepcmslble, 
not  only  for  the  acts  of  Cnlp,  but  also  for  the 
Joint  acts  of  Rldgeway  who  set  the  Are  and 
of  Bowers  who  permitted  it  to  escape,  he 
cannot  tie  said  to  foe  liable  for  the  conse- 
quences of  the  fire,  even  though  between  him 
and  Colp  there  existed  on  that  day  the  rela- 
ti(m  of  master  and  servant  If,  In  the  deter- 
mination of  a  motion  such  as  this  for  a  di- 
rected verdict  the  denials  of  the  defendant 
could  be  given  dne  weight,  and  the  question 
detvmlned  from  a  preponderance  of  the  evi- 
dence, there  is  little  question  but  that  It  could 
be  resolved  only  in  defendant's  favor.  As 
we  can,  however,  nnder  well-settled  rules  of 
practice  CMislder  only  the  testimony  of  the 
plaintiff  and  his  witnesses  in  the  light  most 
favorable  to  bis  contentions,  disregarding  all 
conflicts,  we  hesitate  to  disturb  the  action 
of  the  trial  court  in  refusing  to  direct  a  ver- 
dict as  any  point  of  doubt  on  a  motion  such 
as  this  should  be  resolved  In  fiivor  of  the 
correctness  of  a  ruling  which  submits  Issues 
of  fact  to  a  jury.  In  this  connection  we  may 
say,  however,  that  there  is  so  near  an  ap- 
proach to  an  entire  failure  of  testimony  con- 
necting defendant  with  the  acts  of  the  per- 
sons who  started  the  fire  that  nnless  the 
showing  in  this  regard  niK>n  the  new  trial, 
which  will  be  ordered  herein  upon  other 
grounds,  is  materially  strengthened,  the  ques- 
tion whether  there  is  evidence  sufficient  to 
sustain  a  verdict  in  favor  of  the  plaintiff  will 
be  in  doubt  whenever  properly  presented. 

We  next  come  to  a  consideration  of  the  In- 
structions of  the  court  to  the  Jury.  Defend- 
ant excepts,  not  only  to  specific  portions  of 
the  instructions  gl'^en,  but  to  the  charge  as 
an  entirety,  claiming  not  only  that  It  is  mis- 
leading, faulty,  and  erroneous  in  particular 
Instances,  but  that  it  is  as  a  whole  deficient 
in  that  it  does  not  contain  a  proper  exposi- 
tion of  law  points  directly  involved  In  the 
case  and  necessary  to  Its  determination.  De- 
fendant's counsel  claims  that  the  charge  is 
not  only  deficient  in  these  particulars,  but 
that  it  is  i>oorly  constructed,  and  contains 
many  ill-advised  statements  and  Improvident 
comments  upon  the  evidence  and  the  effect 
to  be  given  It  by  the  Jury,  and  suggests  that 
conditions  attending  the  preparation  and  de- 
livery of  this  charge,  largely  prejudicial  to 
defendant  are  attributable  to  the  fact  that 
It  was  given  orally  at  the  close  of  the  argn- 
ment,  without  a  stipulation  of  counsel  pre- 
viously obtained  that  It  might  be  so  given, 
and  at  a  time  when  an  objection  by  defend- 
ant's counsel  to  an  oral  charge  could  have 
resulted  only  in  compelling  the  entire  course 
of  the  trial  to  await  the  preparation  of  a 
written  charge.  It  may  be  objected  that  ap- 
pellant's exceptions  to  the  charge  In  all  its 
parts,  sentence  by  sentence,  Is  too  general  to 
direct  the  attention  of  the  court  to  a  critical 
examination  of  the  structure  of  the  entire 
document  or  to  point  out  that  it  fails  in  par- 


ticular Instances  to  comply  with  the  require- 
ments of  statute.  Respondent's  counsel,  how- 
ever, In  maintaining  that  the  charge  is  a 
proper  one  in  the  particulars  excepted  to  by 
appellant  urges  that  "the  instructions  of 
the  court  should  be  considered  as  a  whole," 
and  that  "when  so  considered  the  instruc- 
tions are  not  open  to  the  criticism  made  by 
ax>pellant"  Our  attention  being  thus  invit- 
ed by  both  parties  to  the  charge  In  Its  en- 
tirety, we  will  examine  it  for  the  purpose  of 
determining,  not  only  whether  certain  claus- 
es considered  with  the  c<»itext  are  vulnerable 
to  exceptions  urged  by  appellant  but  wheth- 
er it  contains  such  dear  and  impartial  ex- 
position of  the  law  points  involved  in  the 
case  as  the  law,  in  the  Interest  of  both  par- 
ties, requires  shall  be  made. 

The  court  after  calling  the  attention  of 
the  jury  to  the  point  that  its  duty  was  to 
settle  disputed  questions  of  fact  arising  on 
the  evidence^  and  giving  a  brief  outline  of 
plaintifTs  cause  of  action  as  stated  in  his 
complaint  proceeded  as  follows:  "There  is 
no  dispute  but  that  this  fire  was  set  by  some 
person,  and  set  negligently ;  there  is  no  dis- 
pute In  the  evidence  about  that,  and  was 
negligently  set  The  laws  of  the  state  of 
North  Dakota  forbid  the  burning  of  prairies 
except  under  certain  conditions,  which  were 
not  complied  with  in  this  case,  but  Mr.  Hurd 
denies  that  he  set  this  fire.  It  Is  not  claim- 
ed by  plaintiff  that  Mr.  Hurd  personally  set 
this  fire,  but  it  Is  claimed  that  his  men, 
working  on  his  farm  and  about  his  business, 
and  under  his  orders,  set  this  fire,  and  there- 
fore Mr.  Hurd  would  be  responsible.  Mr. 
Hurd  has  been  on  the  stand  and  denied  this. 
He  states  that  this  fire  was  set  by  some  men 
who  were  formerly  employed  by  him,  but 
who  were  not  at  that  time  in  bis  employ, 
except  one  man,  who  he  says  was  In  his  em- 
ploy the  rest  of  the  time  during  the  month, 
but  on  this  day  he  was  loaned  to  this  other 
man,  who  he  claims  set  the  fire.  If  this  is 
true,  and  you  In  your  province  as  Jury  in 
settling  this  disputed  fact  find  that  Mr.  Hurd 
is  correct  in  his  testimony,  then  he  would  not 
be  liable  at  all,  because  the  work  was  not 
done  for  him  or  under  his  direction.  How- 
ever, there  is  the  testimony  of  the  man  who 
set  the  fire,  whose  deposition  was  read  here, 
which  Is  to  the  contrary  effect.  7ou  have 
beard  this  testimony,  and  you  will  remember 
it  Ton  will  decide,  first  of  all,  whether  Mr. 
Hurd  is  liable,  because  If  he  is  not  liable 
you  would  be  wasting  your  time  in  arriving 
at  how  much  hay  was  burned,  and  how  much 
it  was  worth.  If  yon  find  that  this  fire  was 
started  by  the  other  man  In  the  manner  Mr. 
Hurd  claims  It  was,  then  your  verdict  will 
be  for  the  defendant— that  is,  for  Mr.  Hurd— 
that  he  owes  nothing,  and  you  wUl  not  con- 
^!em  yourselves  over  the  amount  of  hay 
burned  or  the  price.  If,  on  the  other  hand, 
as  Jurymen  you  find  the  fact  to  be  that  these 
men  were  working  for  Mr.  Hurd  at  that  time 
In  the  course  of  their  usual  employment  on 
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the  farm,  and  doing  his  work  the  same  as 
your  men  do  when  you  are  gone,  eren  though 
Mr.  Hurd  may  not  hare  been  present  at  the 
time,  yon  will  find  that  the  acts  of  these 
men  were  the  acts  of  Mr.  Hurd,  and  he 
would  be  liable  for  the  damage  done."  The 
remainder  of  the  charge  la  devoted  entirely 
to  the  manner  in  which  the  value  of  the 
hay  destroyed  was  to  be  determined,  the 
burden  of  proof,  and  the  rules  by  which  the 
credibility  of  the  witnesses  is  to  be  tested. 
The  excerpt  from  the  charge  above  quoted 
Includes  without  omission  all  that  portion 
having  any  bearing  whatever  upon  the  prin- 
ciple of  law  by  which  defendant's  liability 
la  to  be  determined. 

It  Is  evident  at  a  glance  that  the  law  point 
in  the  case  upon  which  all  other  Issues  de- 
pend is  that  of  the  liability  of  defendant  for 
the  acts  of  others.  The  fact  that  a  fire  was 
set  by  some  one,  and  by  other  parties  neg- 
ligently permitted  to  escape  and  spread  un- 
til it  destroyed  plalntUTs  property,  presents 
not  the  slightest  ground  in  law  for  holding 
defendant  liable  for  the  loss.  The  principle 
under  which  he  could  be  held  liable,  If  at 
all,  according  to  the  evidence,  was  that  the 
persons  who  originated  and  tended  the  fire 
were  In  so  doing  acting  under  his  express  or 
immediate  direction,  or  that  at  such  time 
they  were  In  the  employ  of  defendant  to  do 
certain  work,  the  due  performance  of  which 
necessarily  Involved  the  setting  of  fire  to 
the  prairie  grass;  or,  in  other  words,  that 
they  were  at  the  Inception  of  the  fire  acting 
within  the  scope  of  the  duties  which  they 
were  charged  by  him  to  perform.  Whether 
or  not  such  relation  existed  between  the 
persons  In  question  and  the  defendant  was 
the  crucial  point  to  be  drawn  as  a  conclu- 
sion from  the  evidence,  and  In  reaching  their 
conclusion  It  was  the  duty  of  the  Jury  to 
first,  as  far  as  possible,  reconcile  any  appar> 
ent  conflict  In  the  testimony,  or.  In  case  It 
was  Impossible  to  do  this,  to  weigh  the  tes- 
timony of  each  witness  and  determine  from 
the  preponderance  of  the  evidence  the  ul- 
timate facts  as  they  existed.  The  Instruc- 
tions of  the  court  seem  to  proceed  upon  the 
theory  that  the  testimcmy  of  the  defendant 
and  of  the  witnesses  Culp  and  Ridgeway  is 
In  Irreconcilable  conflict ;  that  If  the  Jury  be- 
lieved the  testimony  of  defendant,  it  should 
resolve  the  law  point  of  the  case  In  his  fa- 
vor, and  hold  him  not  liable,  or,  on  the  oth- 
er hand,  If  it  believed  the  testimony  of  Gulp, 
which  is  declared  to  be  "to  the  contrary  ef- 
fect," It  should  flnd  that  the  acts  of  the  men 
who  set  and  tended  the  fire  were  the  acts 
of  Mr.  Hurd,  and  he  would  be  liable  for  the 
damage  done.  To  demonstrate  the  fallacy 
of  this  Instruction  It  la  only  necessary  to 
compare  the  testimony  of  defendant  with 
that  of  Culp,  when  it  Is  at  once  apparent 
that,  not  only  are  their  respective  statements 
not  of  "contrary  effect,"  but  are  for  the 
greater  part  In  agreement,  differing  only  on 
the  point  of  whether  or  not  Culp  was  direct- 


ly In  the  employment  of  defendant  on  the 
day  of  the  flre ;  while  the  testimony  of  Ridge- 
way, so  far  as  it  touches  on  that  given  by 
defendant,  corroborates  it  throughout 

Flirther  than  this,  the  instruction  places 
a  construction  upon  certain  evidence  that  Is 
wholly  unwarranted  by  any  of  the  testimony 
In  the  case.    There  is  no  evidence  In  the  rec- 
ord to  the  effect  that  either  Bowers  or  Ridge- 
way, when  they  set  the  flre  In  question  and 
permitted  Its  escape,  were  '^vorklng  on  his 
[defendant's]  farm  and  about  his  business 
and  under  his  orders."    Ridgeway  expressly 
states  that  he  was  employed  by  Bowers,  and 
not  by  defendant,  and  defendant  states  in 
the  most  explicit  manner  that  Bowers  was 
not  working  on  his  farm,  or  doing  any  work 
with  which  he  was  concerned,  or  under  his 
orders.     The  testimony  of  Culp  is  referred 
to  as  "the  testimony  of  the  man  who  set  the 
flre."    This  Is  a  misstatement  of  fact  direct- 
ly contradictory  of  the  undisputed  testimony 
of  Ridgeway  that  he  set  the  flre  when  Culp 
was  working  in  another  place.    The  Instruc- 
tion that  defendant  should  be  held  liable  in 
damages  If  "you  flnd  the  fact  to  be  that 
these  men  were  working  for  Mr.  Hurd  at 
that  time  In  the  course  of  their  usual  em- 
ployment on  his  farm  and  doing  his  work" 
Is  not  only  misleading  in  its  bearing  on  the 
facts  the  Jury  was  authorized  to  find,  but 
contains  a  misdirection  as  to  the  law  of  the 
case.    There  was  no  evidence  whatever  upon 
which  the  Jury  could  base  a  finding  that  ei- 
ther Bowers  or  Ridgeway  were  working  for 
Mr.  Hurd  on  his  farm  or  doing  his  work 
there  or  elsewhere  at  the  time  of  the  flre; 
and,  even  had  such  evidence  been  full  and 
competent,  the  fact  that  they  were  "work- 
ing for  Mr.  Hurd  at  that  time  In  the  course 
of  their  usual  employment  on  the  farm,  and 
doing  bis  work  the  same  as  your  men  do 
when  you  are  gone,"  such  fact  would  not 
render  defendant  liable  for  the  acts  of  these 
men  if,  without  express  direction  from  him, 
they  saw  fit  to  go  upon  other  lands  than 
those  of  defendant,  and  there  perform  the 
hazardous  act  of  setting  fire  to  the  prairie 
grass  under  conditions  when  It  was  extreme- 
ly likely  to  escape  and  burn  over  and  cause 
damage   upon   surrounding    lands.     By    no 
amount  of  straining  permissible  In  a  situa- 
tion such  as  this  can  such  acts  as  these  be 
brought  within  the  scope  of  the  duties  of 
men  employed  to  do  the  ordinary  work  of  a 
farm.    As  we  view  it,  the  charge  In  the  por- 
tions herein  referred  to  Is  misleading  in  its 
comment  upon  the  effect  to  be  given  the  evi- 
dence, and  contains  misdirection  npon  the  law 
point  upon  which  rests  the  question  of  de- 
fendant's liability  sufflclentiy  serious  to  re- 
quire a  reversal  of  the  Judgment    The  prej- 
udicial character  of  those  instructions  spe- 
cially excepted  to  is  not  corrected  by  the 
charge 'in  its  entirety.    In  fact  <t  considera- 
tion of  the  charge  as  a  whole  only  serves  to 
emphasize  tiie  fact  that  it  contains,  not  only 
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Bisdireetlon  as  to  tbe  effect  to  be  (rly^i  the 
erldence,  bnt  falls  to  give  snch  clear  and  ex- 
plicit direction  upon  tbe  law  points  appli- 
cable to  tbe  case  as  defendant  was  entitled 
to  expect.  It  fails  In  any  part  to  bring  be- 
fore tbe  Jury  tbe  elemental  principles  upon 
which  depends  the  liability  of  defendant, 
and  makes  tbe  law  of  the  case  entirely  re- 
■olyable  from  tbe  deg^'ee  of  credibility  to  be 
given  tbe  different  witnesses. 

Tbe  contention  of  defendant  that  tbe  defi- 
ciencies of  tbe  charge  proceed,  partially  at 
least  from  ttie  fact  that  it  was  hastily  pre- 
pared and  delivered  orally  at  tbe  conclusion 
of  tbe  argument,  without  any  previous  stipu- 
lation of  counsel  that  this  might  be  done,  is 
TOggestlTe  of  a  means  by  which  many  of  tbe 
deficiencies  apparent  In  this  charge  may  be 
avoided  in  future  trials.     The  statute  pro- 
vides that  "no  court  shall  instruct  the  jury 
fa]  any  cItII  action  unless  such  instructions 
are  first  reduced  to  writing."     Rev.  Codes 
1905.  I  7021.    In  1893  there  was  enacted  the 
additional  provision  "that  with  the  consent 
of  both  parties  entered  in  tbe  minutes;  the 
court  may  instruct  the  Jury  orally,"  etc.    Sec- 
tion 7022,  Rev.  Codes  1906.     It  is  apparent 
that  this  exception  was  not  intended  to  ab- 
rogate the  rule  requiring  that  instructions 
be  in  writing,  but  was  enacted  for  the  pur- 
pose of  permitting  the  giving  of  an  oral  In- 
struction In  an  exceptional  class  of  cases, 
usually  of  small  Importance,  in  which  both 
parties  have  voluntarily  consented  that  this 
may  be  done.    The  contemplation  of  the  stat- 
ute is  evidently  that  this  consent  shall  be 
volunteered  by  the  party,  or  at  least  that,  if 
requested  by  the  court,  the  request  should 
be  made  at  a  time  when  there  is  still  abon- 
dant  opportnnity  for  the  court  to  prepare  its 
instructions  in  case  such  consent  Is  refused 
by  either  party,  without  interfering  with  the 
progress  of  the  trial.    A  proper  respect  for 
the  rights  of  litigants  would  seem  to  dictate 
that  such  request  should  not  be  made  in  the 
presence  of  the  Jury,  or  in  such  manner  that 
either  party,  If  he  sees  fit  to  refuse  assent, 
win  suffer  prejudice  In  tbe  minds  of  the 
jnry  on  account  of  resulting  delay.     If,  as 
suggested  by  counsel  in  this  case,  there  has 
grown  up  in  a  district  of  this  state  a  prac- 
tice of  giving  oral  instructions  in  all  cases, 
however  simple  or  complicated  tbe  issues 
may  be,  where  the  consent  of  the  parties  has 
not  been  volunteered  or  requested,  or  indeed 
hiqnlred  for  until  after  tbe  argument  of 
counsel,  and  tbe  case  is  otherwise  ready  for 
rabmission  to  the  Jnry,  it  Is  unquestionably 
tin  abuse  and  misapplication  of  the  statute 
providing  for  the  giving  of  oral  Instructions 
in  certain  cases.     If  the  Infirmities  of  the 
charge  under  consideration  proceed  to  any 
degree  from  sucb  cause,  there  is  strong  rea- 
son for  the  exercise  of  greater  care  in  this 
partlcolar  upon  another  trial. 


For  tbe  errors  In  the  instructions  herein- 
before noted,  the  Judgment  of  the  district 
court  is  reversed,  and  a  new  trial  ordered. 
All  concur. 


BOYIiB  V.  BOYIiE. 

(Supreme  Court  of  North  Dakota.     March  18, 

1910.     Rehearing  Denied  May  6,  1910.) 

(Syllaivt  ly  the  Court.) 

1.  DivoBCE  (S  178*)— Appiai^— Waiver. 

Where  the  district  court  makes  an  al- 
lowance for  counsel  fees  in  a  final  decree  deny 
ing  a  divorce  to  the  wife,  who  Is  plaintiff,  and 
granting  a  divorce  to  the  husband,  and  the  wife 
appeals  from  the  judgment,  and  demands  a  re- 
view of  the  entire  case  in  the  Supreme  Court, 
under  section  7229,  Rev.  Codes  1905,  and  while 
such  appeal  Is  pending  the  wife's  attorneys  an- 
conditionally  accept  the  sums  allowed  by  the 
district  court  for  costs  and  counsel  fees,  such 
acceptance  is  a  waiver  of  the  appeal,  entitling 
the  respondent  to  a  dismissal  thereof. 

[Ed.  Note.— For  other  cases,  see  Divorce,  CSent. 
Dig.  i  564 ;    Dec.  Dig.  «  17a»] 

2.  Appb^al  and  Erkob  (S  837*)  —  Rkview  — 
Opinion  or  TSial  Judge. 

An  opinion  of  the  trial  judge  Is  not  to  be 
considered  as  explanatory  of  a  final  Judgment 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  837.*) 

BSlsworth,  J.,  dissenting. 

Appeal  from  District  Court 

Action  by  Mary  Elizabeth  Boyle  against 
John  Boyle.  Judgment  for  defendant,  and 
both  parties  appeal.    Dismissed. 

Falda,  Aaker,  Greene  &  Kelso,  for  tbe  mo- 
tion.   Slnkler  &  Heder,  opposed. 

MORGAN,  C.  J.  Two  motions  were  sub- 
mitted in  this  case  at  the  same  time,  one  by 
the  appellant  and  plaintiff  for  suit  money 
with  which  to  prosecute  this  appeal,  and  an- 
other by  the  defendant  to  dismiss  the  ap- 
peal, based  on  the  ground  that  the  appellant 
has  accepted  benefits  under  the  judgment 
appealed  from,  by  an  unconditional  accept- 
ance of  tbe  money  adjudged  to  be  paid  to  her 
for  attorney's  fees  in  the  district  court  We 
will  consider  the  motion  to  dismiss  tbe  ap- 
peal first 

This  is  an  action  for  a  divorce,  in  which 
the  wife  Is  tbe  plaintiff,  and  as  a  groimd 
for  divorce  she  alleges  extreme  cruelty  and 
tbe  habitual  intoxication  of  the  defendant. 
The  answer  denies  all  tbe  allegations  of 
cruelty  and  Intoxication,  and  alleges  an  af- 
firmative cause  of  action  for  a  divorce,  by 
counterclaim  or  cross-appeal,  in  which  the 
plaintlfTs  misconduct  is  specifically  alleged, 
and  a  decree  of  divorce  demanded  in  favor 
of  the  defendant  Tbe  trial  court  made 
findings  of  fact  and  conclusions  of  law  In  the 
defendant's  favor,  and  a  decree  was  entered 
granting  a  divorce  to  him.  From  that  de- 
cree the  plaintiff  has  appealed,  and  demands 
a  review  of  all  tbe  evidence  in  the  case,  un- 
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dw  the  proTlBlons  of  section  7229,  Rev.  Codes 
1905.  The  appeal  Is  from  the  -whole  Judg- 
ment The  notice  of  appeal  alleges  that 
the  aiH>eal  Is  from  "that  certain  Judgment 
and  from  each  and  every  part  thereof,"  etc., 
and  the  notice  further  states:  "And  plain- 
tiff and  appellant  appeals  from  the  whole  and 
each  and  every  part  of  said  judgment  and 
demands  a  new  trial  of  said  action  in  the 
Supreme  Court  of  the  state  of  North  Dakota." 
In  her  complaint  the  plaintiff  alleges  what 
property  the  defendant  owns,  and  In  the 
prayer  for  relief  she  demands  "that  defend- 
ant be  required  to  pay  a  reasonable  sum  into 
court  to  defray  the  expenses  of  this  action, 
and  tor  counsel  fees." 

In  the  judgment  Is  the  following  provi- 
sion: "And  it  is  further  ordered  and  adjudg- 
ed that  the  defendant  pay  to  the  plaintiff 
upon  the  entry  of  this  judgment,  the  sum 
of  two  hundred  and  fifty  dollars  ($250.00)  as 
suit  money  in  this  action."  In  the  affidavit 
in  support  of  the  motion  to  dismiss  t£e  ap- 
peal, the  attorney  for  the  respondent  states: 
"That  judgment  was  rendered  therein  on 
the  10th  day  of  S^tember,  A.  D.  1909,  and 
that  thereafta:  on  the  10th  day  of  November, 
1909,  on  demand  and  by  request  of  the  at- 
torneys for  the  appellant,  respondent  did 
I>ay  to  the  appellant,  through  her  attorneys 
D.  C  Greenleaf  and  E.  R.  Slnkler,  all  sums 
adjudged  against  him  by  the  district  court 
of  the  Eilghth  judicial  district,  and  that  said 
appellant  did  furnish  to  respondent  a  full 
satisfaction  of  that  judgment  rendered  on 
the  date  hereinbefore  mentioned,  all  of  which 
was  done  after  the  purported  appeal  was 
takm  from  the  judgment  of  the  district 
court  of  Ward  county.  North  Dakota,  as  more 
fully  appears  by  the  certified  copy  of  the 
Judgment  and  satisfaction  and  copy  of  the 
notice  of  appeal  and  undertaking  hereto  at- 
tached and  made  a  part  hereof." 

From  the  provisions  of  the  judgment  and 
the  allegations  of  the  complaint  and  the 
findings  of  the  court  respecting  the  financial 
responsibility  of  the  defendant,  it  is  appar- 
ent that  the  sum  to  be  paid  to  the  plaintiff's 
attorney  for  suit  money  was  litigated  before 
the  trial  court  The  judgment  of  the  trial 
conrt  fixed  the  sum  of  $200  as  a  reasonable 
attorney's  fee,  and  $50  for  costs  and  dis- 
bursements, and  thereby  the  amount  to  be 
paid  became  a  part  of  the  final  Judgment 
and  as  such  was  conclusive  upon  all  parties 
imtil  reversed  or  modified  by  an  appeal. 
That  provision  was  an  adjudication  upon  one 
of  the  litigated  questions  in  the  trial  court, 
and  a  review  of  that  provision  of  the  Judg- 
ment was  Included  In  the  specific  demand 
for  a  new  trial,  contained  in  the  notice  of 
appeal.  This  court  would  have  the  power  to 
affirm  such  provision  or  reverse  or  modify 
it,  dependent  upon  the  evidence  In  this  case. 
The  appeal  is  from  the  entire  judgment,  and 
not  from  any  portion  thereof.  Either  plain- 
tiff or  defendant  might  receive  a  different 
Judgment  in  the  Supreme  Court,  inasmuch  as 


all  parts  of  the  judgment  would  be  before 
the  court  for  review  In  the  nature  of  a  trial 
de  novo.  This  court,  on  such  an  appeal, 
would  have  power  to  adjudge  that  the  plain- 
tiff was  not  entitled  to  any  sum  as  attor- 
ney's fees,  and  if  the  evidence  warranted  It 
might  grant  to  the  plaintiff  a  larger  amount 
than  given  to  her  by  the  district  court  It  is 
well  settled  that  provisions  in  a  final  decree 
fixing  the  attorney's  fees  in  divorce  cases 
in  favor  of  the  wife  are  a  part  of  the  Judg- 
ment, and  are  not  Independent  thereof,  and 
are  reviewable  on  an  appeal  from  the  judg- 
ment In  Nelson  on  Divorce  and  Separation, 
p.  834,  It  is  said:  "When  an  appeal  Is  taken 
the  whole  case  Is  open  for  review  upon  the 
evidence,  and  while  the  courts  hesitate  to 
disturb  discretionary  orders,  it  seems  that 
the  order  for  attorney's  fees  is  often  chang- 
ed with  great  freedom,  and  the  amonnt  re- 
duced to  what  the  appellate  court  deems  a 
reasonable  fee." 

For  these  reasons  we  think  It  beyond  qoes- 
tion  that  the  appeal  from  the  Judgmoit  In  Its 
entirety  brought  before  this  court  for  review 
the  provision  fixing  attorney's  fees  in  the 
district  court  for  services  rendered  in  that 
court  This  being  true,  it  necessarily  fol- 
lows that  the  prosecution  of  the  appeal 
through  which  a  different  attorney's  fee 
might  legally  be  fixed  by  the  appellate  court 
is  Inconsistent  with  an  unconditional  accept- 
ance of  the  amount  as  fixed  by  the  district 
court  The  validity  and  correctness  of  the 
Judgment  cannot  be  assailed  and  its  provi- 
sions unreservedly  accepted.  An  appellant 
is  not  permitted  to  take  such  antagonistic 
positions.  The  principle  is  elementary  that 
a  voluntary  acceptance  of  the  'benefits  un- 
der a  judgment  is  a  waiver  of  the  appeal. 
There  are  some  exceptions  to  this  general 
principle.  If  a  provision  of  the  Judgment 
appears  to  have  been  fixed  by  consent  or 
is  undisputed,  or,  for  any  reason,  cannot  be 
changed  or  reversed  by  the  appeal,  an  ac- 
ceptance of  the  benefit  given  by  such  provi- 
sion is  not  a  waiver  of  the  appeal.  This 
question  was  considered  in  Tyler  v.  Shea, 
4  N.  D.  377,  61  N.  W.  468,  50  Am.  St  Rep. 
660,  and  the  principles  there  dedded  seem 
to  us  to  be  sound  and  well  supported.  In 
Tuttle  V.  Tuttle  (recently  decided  by  this 
court)  124  N.  W.  429,  the  Tyler  Case  was 
adhered  to  under  facts  not  legally  distin- 
guishable from  those  at  bar.  See,  also,  Wil- 
liams V.  Williams,  6  N.  D.  269.  69  N.  W.  47, 
and  Williams  v.  Williams,  29  Wis.  617. 

In  Storke  v.  Storke,  132  Cal.  340,  64  Pac. 
578,  a  etanilar  case  was  before  the  Supreme 
Court  of  that  state,  in  the  final  Judgment 
granting  a  divorce  the  court  awarded  to  the 
defendant  $250  for  alimony  and  $200  for  at- 
torney's fees  and  costs.  Before  any  motion 
for  a  new  trial  was  made  by  the  defendant, 
the  sums  which  were  allowed  for  alimony 
and  attorney's  fees  were  paid  by  the  plain- 
tiff to  the  defendant  and  accepted  by  her. 
Thereafter  she  made  a  motion  for  a  new 
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trial,  and  plaintiff  moTed  to  dlmnliw  said  mo- 
tlon  for  a  new  trial,  and  said  motion  to  dis- 
miss was  dolled.  The  plaJntlfl  appealed  from 
the  order  denying  the  motion  to  dismiss  tbe 
motion  for  a  new  trlaL  In  considering  that 
motion  the  court  said:  "Another  reason  ez- 
IstB  why  the  motion  for  'a  new  trial  should 
be  dismissed.  Defendant  accepted  a  part  of 
the  Jndtrment  that  was  beneficial  to  her.  It 
was  a  final  Jndgment,  and  bj  tts  terms  gave 
bo-  1450.  This  som  was  based  npon  the 
findings,  and  was  Che  result  of  the  litigation. 
Defendant  took  the  94tX),  and  now  seeks  to 
attack  the  Judgment  through  which  she  re- 
ceived It.  This  she  cannot  do.  Having  tak- 
en the  benefit,  she  must  bear  the  burden. 
The  amount  of  tills  Judgment  was  not  large, 
but  the  principle  Is  the  same.  It  may  have 
been  as  great  a  liardship  to  ttie  plalntifl  to 
have  paid  the  $460  as  It  would  be  for  a 
vealthy  man  to  pay  1460,000.  If  the  defend- 
ant should  procure  a  new  trial,  she  would 
etlU  have  the  $460,  and  plaintiff  would  not 
have  his  divorce.  If  she  lias  used  it,  or  Is 
otherwise  unable  to  pay  it  back,  the  plain- 
tiff cannot  be  placed  In  the  same  condition  in 
which  he  was  before  Uie  trial.  The  princi- 
ple is  well  settled  that  a  party  accepting  and 
receiving  the  portion  of  a  Judgment  benefi- 
cial to  him  cannot  appeal  from  it"— citing 
cases. 

In  this  case  the  provision  for  counsel  fees 
is  incorporated  in  the  final  decree  refusing 
plaintiff's  prayer  for  divorce  and  granting 
defendant's  prayer  for  divorce.  The  trial 
court  filed  a  memorandum  of  the  grounds  on 
which  he  bases  his  decision.  In  this  memoran- 
dum he  states  that  $60  Is  allowed  for  costs 
and  $200  as  attorney's  fees,  and  tliat  such 
sums  "shall  be  considered  as  alimony  pending 
suit,  inasmuch  as  the  court  would  have  al- 
lowed said  amount  during  the  trial  had  mo- 
tion therefor  been  made  by  the  plaintiff;  the 
court  therefore  makes  such  allowance  in  lieu 
of  and  as  alimony  herein."  The  memoran- 
dum or  opinion  does  not  in  any  way  change 
the  fact  that  the  allowance  was  made  In  the 
final  decree  and  became  a  part  thereof.  The 
opinion  of  the  Judge  is  no  part  of  the  de- 
cree, and  cannot  lie  considered  to  explain  or 
change  the  unequivocal  terms  of  the  decree. 
Whereas  the  Judge  states  that  the  allowance 
of  attorney's  fees  Is  considered  as  made 
pending  the  suit,  the  fact  remains  that  it 
was  made  in  the  final  decree.  The  opinion  is 
not  the  Judgment,  nor  any  part  of  it,  and  it 
cannot  control  the  Judgment  What  we  have 
here  said  Is  not  to  be  taken  as  deciding  that 
a  memorandnm  opinion  may  properly  be 
made  a  part  of  the  Judgment  roll  or  state- 
ment of  the  cas& 

It  follows  that  the  motion  must  be  granted 
and  the  appeal  dismissed.  All  concur,  ezc^ 
ELLSWORTH,  J.,  dissenting. 

EIXSWORTH,  J.  (dissenting).  I  am  un- 
able to  agree  either  In  the  reasoning  or  the 
result  of  tbe  foregoing  opinion.    I  believe 


that  the  reasoning  of  my  assodates  proceeds 
npon  an  erroneous  view,  if  not  an  entire  mis- 
apprehension, of  the  purpose  for  which  tem- 
porary alimony  Is  allowed  by  our  statute; 
and  that  the  result  announced  presents  an 
Instance  in  which  a  rule  of  practice  well 
settled,  and  generally  salutary  In  its  appli- 
cation to  a  proper  case,  is  in  this  case  so 
misapplied  as  to  be  productive  of  great  hard- 
ship, and  possibly  grave  injustice.  Under 
our  law  there  is  a  wide  and  radical  differ- 
ence both  in  the  purpose  and  the  procedure 
necessary  to  an  allowance  of  temporary  and 
permanent  alimony.  The  district  court, 
which  seems  to  be  the  only  court  of  this 
state  having  Jurisdiction  of  an  action  in  di- 
vorce, is  empowered  to  allow  temporary  ali- 
mony by  section  4071,  Rev.  Codes  1905,  in 
words  as  follows:  "While  an  action  of  di- 
vorce is  pending,  the  court  may  in  its  dis- 
cretion require  the  husband  to  pay  as  ali- 
mony any  money  necessary  to  enable  the 
wife  to  support  herself  or  her  children,  or  to 
prosecute  or  defend  the  action."  The  last 
clause  of  this  statute  has  reference  unques- 
tionably to  suit  money,  or  attorney's  fees, 
which  is  always  regarded  as  a  spedfic  part 
of  the  temporary  alimony  the  court  is  au- 
thorized to  allow,  and  is  granted  under  the 
same  conditions.  2  Nelson  on  Divorce  and 
Separation,  (  876. 

Authority  to  allow  permanent  alimony  is 
given  by  another  section  of  the  statute. 
"When  a  divorce  Is  granted  tor  an  offense 
of  the  husband  tbe  court  may  make  such 
suitable  allowance  to  the  wife  for  her  sup- 
port during  her  life  or  for  a  shorter  period 
as  the  court  may  deem  Just;  and  when  such 
divorce  is  granted  for  the  offense  of  either 
the  husband  or  wife,  the  court  may  compel 
such  husband  to  provide  for  the  mainte- 
nance of  the  children  of  the  marriage,  hav- 
ing regard  to  the  circumstances  of  the  par- 
ties respectively;  and  the  court  may  from 
time  to  time  modify  Its  orders  in  these  re- 
spects." Section  4073,  Rev.  Codes  1905.  It 
is  therefore  apparent  that,  from  its  very  na- 
ture, permanent  alimony  cannot  be  granted 
until,  not  only  tbe  matrimonial  status  and 
full  property  rights,  or,  in  other  words,  the 
entire  merits  of  tbe  controversy  between  the 
parties,  have  been  investigated  and  a  di- 
vorce decreed.  As  this  permanent  allowance 
can  be  awarded  only  after  all  the  issues  of 
the  case  are  determined,  it  is  necessarily  a 
part  of  the  final  decree.  It  arises  out  of  tbe 
relation  of  the  xwrties  as  determined  by  the 
Judgment  of  the  court  In  the  case,  and  be- 
comes operative  only  after  the  ordinary  ob- 
ligations of  matrimony  are  dissolved.  It  is 
readily  perceived,  however,  that  an  award 
of  temporary  alimony  becomes  necessary 
and  operative  at  a  different  time,  and  in- 
volves considerations  of  an  entirely  different 
character.  Tbe  principle  on  which  it  Is 
granted  is  inherent  in  tbe  matrimonial  rela- 
tion, and  the  award  is  in  furtherance  of  the 
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obligations  of  that  relation  and  not  a  sub- 
stitute therefor.  It  Is  called  for  as  soon  as 
the  wife  Is  subjected  to  the  expenses  attend- 
ant upon  an  action  of  dlrorce.  It  may  be 
allowed  "while  the  action  for  divorce  Is  pend- 
ing," and  is  Intended,  among  other  things, 
for  the  purpose  of  enabling  the  wife  "to 
prosecute  or  defend  the  action."  The  right 
to  this  allowance  accrues  to  the  wife  at  the 
beginning  of  the  action  and  ceases  upon  the 
entry  of  a  decree;  for  as  noted  above,  after 
the  determination  of  the  rights  of  the  parties 
by  means  of  the  final  Judgment,  the  prop- 
erty rights  Incidental  to  the  new  relation  of 
the  parties  are  governed  by  an  entirely  dif- 
ferent statute. 

As  our  statute  authorises  an  allowance  of 
temporary  alimony  before  Judgment,  and  at 
any  time  during  the  pendency  of  the  suit,  it 
follows  by  necessary  implication  that  this 
allowance  must  be  made  by  order.  It  Is  as- 
sumed that  matrimonial  cohabitation  has 
ceased  before  the  beginning  of  an  action  for 
divorce,  and  that  during  its  pendency  the 
wife  will  be  without  means  of  maintenance 
or  support  for  her  children  unless  such 
means  can  be  provided  by  orders  of  the  court 
summarily  enforced.  In  order  that  she  may 
present  her  cause  of  action,  or  defense  as 
the  case  may  be,  she  must  have  the  neces- 
sary means  to  secure  the  attendance  of  wit- 
nesses, and  to  pay  the. attorney  who  conducts 
her  casa  If  these  means  may  t>e  withheld 
until  the  entry  of  Judgment  or  until  the  de- 
termination of  an  appeal,  which  may  extend 
over  a  period  of  months  or  even  years,  she 
will  sufTer  great  hardship,  and  in  many  cases 
the  entire  end  and  purpose  of  a  statute  pro- 
viding for  an  allowance  of  temporary  ali- 
mony will  be  defeated. 

Influenced  by  considerations  such  as  the 
foregoing,  the  cases  are  in  practical  agree- 
ment that  an  award  of  temporary  alimony 
must  be  made  by  order  of  court,  and  Is  not 
properly  included  in  the  final  Judgment.  Wil- 
liams V.  Williams,  53  Hun,  636,  6  N.  Y.  Supp. 
645;  Straus  v.  Straus,  67  Hun,  491,  22  N.  Y. 
Supp.  667;  Mercer  v.  Mercer,  73  Hun,  192, 
25  N.  T.  Supp.  867;  Storke  v.  Storke,  90  Cal. 
621,  34  Pac.  339;  and  Earle  v.  Earle,  75  111. 
App.  351.  Not  only  Is  this  allowance  entirely 
extrinsic  to  the  purposes  of  the  action  and  In- 
dependent upon  considerations  dlfTerent  from 
those  out  of  which  the  Judgment  proceeds, 
but  the  ordinary  process  of  execution  as  ap- 
plied to  Judgments  is  entirely  unsulted  to  the 
enforcement  of  such  allowance,  and,  unless 
other  and  more  summary  means  are  adopted, 
a  wife's  action  or  defense,  however  meritori- 
ous, may  lapse  at  any  time  through  faUure 
of  sustenance.  It  follows  from  these  con- 
siderations that  an  order  for  temporary  ali- 
mony is  never  properly  a  part  of  a  final  de- 
cree. Where  the  court  sees  fit  to  include 
such  provision  in  its  decree  It  is  void,  or,  at 
best;  irregular.  Sharon  v.  Sharon,  75  Cal. 
1,  88,  16  Pac.  345.  In  any  event,  when  en- 
tered in  the  decree  it  should  not  be  r^arded 


as  other  parts  properly  indnded;  bat  should 
still  be  treated  as  a  temporary  order,  the 
enforcement  of  which,  notwithstanding  su- 
persedeas of  the  decree,  remains  with  the 
district  court  Delor  v.  Donovan,  157  Mich. 
587,  122  N.  W.  196.  The  order  making  such 
allowance  is  appealable,  and  if  the  husband 
is  aggrieved  thereby  there  is  the  most  abun- 
dant opportunity  for  review.  2  Nelson  on 
Marriage  and  Separation,  {  875;  Traylor  v. 
Richardson,  2  Ind.  App.  452,  28  N.  E.  205. 

I  am  unable  to  find  any  case,  or  In  fact, 
any  recognized  authority,  which  holds  "that 
provisions  In  a  final  decree  fixing  the  attor- 
ney's fees  In  divorce  cases  in  favor  of  the 
wife  are  a  part  of  the  Judgment  and  are  not 
independent  thereof  and  cannot,  therefore, 
accept  the  holding  of  the  majority  opiuion 
that  such  principle  "is  well  settled."  The 
principle  announced  by  such  authority  as 
bears  ui)on  this  point  is  rather  the  reverse 
of  this,  and  to  the  elfect  that  "the  power  of 
the  court  to  order  and  enforce  an  allowance 
for  alimony  pendente  lite,  although  an  ad- 
junct of  the  action  of  divorce,  is  an  independ- 
ent proceeding  standing  upon  its  own  merits, 
and  in  no  way  dependent  upon  the  merits  of 
the  Issues  In  the  divorce  suit  or  in  any  way 
afTected  by  the  final  decree  upon  those  mer- 
its. It  grows,  ex  necessitate  rei,  oat  of  the 
relations  between  the  parties  to  the  contro- 
versy, and  has  nothing  to  do  with  the  merits 
of  that  controversy."  State  v.  Seddon,  S3 
Mo.  520,  6  S.  W.  842;  Dawson  v.  Dawson,  37 
Mo.  App.  213. 

It  is  true  that  such  orders  are  reviewable 
upon  appeal  from  the  Judgment  They  are 
thus  reviewable,  however,  only  as  Interlocu- 
tory orders,  and  not  as  part  of  die  Judgment 
If  the  husband  is  aggrieved  by  such  order  it 
Is  his  privilege  to  appeal  therefrom  at  the 
time  the  order  is  entered,  or  in  case  the  time 
for  appeal  from  the  order  has  not  run,  and 
he  has  not  complied  therewith  at  the  time  of 
the  entry  of  judgment,  he  may  appeal  from 
the  Judgment,  and  In  that  connection  ask  for 
a  review  of  the  order.  If  be  does  not  appeal, 
however,  or,  if  he  voluntarily  pays  the  sum 
of  money  specified  in  the  order,  he  waives 
all  right  to  review.  He  cannot  in  such  case 
ask  that  the  order  be  reviewed  upon  the 
wife's  appeal,  even  though  her  specification 
for  review  requires  a  trial  de  novo  of  the  ac- 
tion. Such  trial  de  novo  does  not  extend  to 
an  examination  of  Interlocutory  orders. 

In  the  case  at  har  it  seems  to  have  been 
recognized  by  both  parties  and  by  the  court 
from  the  beginning  of  the  action  tttat  the 
wife  was  entitled  to  an  allowance  for  at- 
torney's fees  and  other  exi>ense8  of  suit 
Through  some  inadvertence  such  order  was 
not  asked  for  daring  the  course  of  the  trial, 
or,  as  the  court  Indicates  in  its  memoranda, 
it  would  have  ibeen  allowed  at  once.  At  the 
conclusion  of  the  trial  the  court  improperly 
and  irregularly  Indnded  this  allowance  in 
its  order  for  Judgment  After  Judgment  was 
entered  the  amount  ordered  to  be  paid  was 
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paid  volontarlly  by  the  attorneys  for  reapond- 
ent  to  appellant's  attorneya  This  payment 
waa,  aa  tbe  record  shows,  nerer  received  foy 
appellant  She  was  In  entire  Ignorance  of  the 
action  of  her  attorneys  even  though,  as  held 
In  the  majority  opinion,  snch  action  operated 
to  deprive  her  of  the  right  of  appeal.  The 
attorneys  could  not  have  made  a  stlpnlatlon 
binding  upon  appellant  that  she  would  not  ex- 
ercise her  right  of  appeal.  They  would  not 
have  been  authorized  without  express  au- 
thority from  her  to  waive  an  appeal.  I  can- 
not understand,  therefore,  how  under  any  set- 
tled, practice  she  should  be  deprived  of  this 
valuable  right  'through  an  Inadvertent  act  of 
the  attorneys,  the  benefits  of  which,  if  any, 
she  did  not  receive  or  share  to  the  slightest 
extfflit. 

Being  disqualified,  I  did  not  participate  in 
the  motion  to  dismlas  the  appeal  in  Tuttle  t. 
Tuttle,  cited  by  my  associates  as  a  precedent 
for  their  action  in  this  case.  The  facts  in 
that  case  are  legally  distinguishable  from 
this  only  In  tliat  the  mlsai^llcation  of  a  tech- 
nical mie  of  practice  there  produced  hard- 
Bhip  and  deprivation  of  right  even  greater 
than  I  believe  possible  in  this  case.  Tbe 
holding  in  tliat  case  was  announced  so  re- 
cently that  it  cannot  be  regarded  as  a  settled 
rule  of  practice ;  and  I  feel  that  I  must  earn- 
estly protest  against  tbe  xicrpetuatlon  of  a 
principle  so  liarsh,  drastic,  and,  as  I  believe, 
thoroughly  unsound,  and  its  extension  to 
another  case. 

The  principle  that  a  party  by  voluntary  ac- 
ceptance of  a  benefit  under  a  Judgment  waives 
tbe  right  of  appeal  has  no  application  to  this 
case.  The  benefit,  so  called,  was  not  award- 
ed <by  tbe  Judgment,  but  foy  what  was  In  ef- 
fect an  Interlocutory  order.  The  husband,  by 
voluntary  payment  of  the  allowance  made, 
admitted  in  effect  that  it  was  reasonablev  and 
that  he  was  not  aggrieved  by  it  The  case  of 
Williams  V.  WlUUms,  6  N.  D.  269,  69  N.  W. 
47,  dted  as  authority,  was  one  In  which  It 
appeared  that  an  award  of  i>ermanent  ali- 
mony properly  entered  in  the  Judgment  had 
been  accepted  l>y  the  wife  previous  to  her 
appeal.  In  case  of  Storke  v.  Storke,  132  Cal. 
849,  64  Pac.  578,  also  cited,  the  wife  accepted 
a  payment  awarded  foy  the  decree  as  "ali- 
mony," which,  as  such  provision  was  made 
upon  final  adjustment  of  all  the  rights  of  the 
parties,  may  be  regarded  as  permanent  ali- 
mony. It  is  only  necessary  to  consider  tbe 
broad  distinction  between  an  award  of  tem- 
porary and  i>ermanent  alimony  to  be  satisfied 
ttiat  the  principle  announced  in  those  cases 
has  no  application  whatever  to  this. 

The  fallacy  of  the  principle  that  orders 
awarding  temporary  alimony  whea  Included 
in  a  Judgment  can  be  reviewed  only  by  ap- 
peal from  the  Judgment  Is  apparent  when  we 
consider  the  remedy  of  the  husband  who  was 
snccessfol  in  this  action,  in  case  no  appeal 
had  been  attempted  by  the  wife,  and  he  had 


felt  aggrieved  by  the  amount  of  attorney's 
fees  allowed.  He  could  secure  a  review  upon 
this  point  only  by  an  appeal  from  the  Judg- 
ment with  the  general  provision^  of  which  he 
is  entirely  satisfied,  but  which  would  by  such 
act  on  his  part  be  placed  in  peril  throughout 
in  order  that  the  court  might  examine  the 
comparatively  insignificant  matter  of  an  al- 
lowance of  temporary  alimony.  If  he,  there- 
fore, should  be  unwilling  to  accept  the  haz- 
ard of  a  trial  de  novo  of  the  entire  Judgment, 
he  must  waive  the  right  of  review  on  an  al- 
lowance which  he  considers  excessive.  A 
much  sounder  theory,  It  seems  to  me,  Is  that 
this  allowance  must  be  Included  In  an  order 
from  which  the  husband  may  appeal  specific- 
ally, whether  the  Judgment  Is  favorable  or 
unfavorable  to  him,  and  which.  If  it  be  so  de- 
sired, may  be  reviewed  on  appeal  without  re- 
quiring a  trial  de  novo  of  a  lengthy  and  com- 
plicated action  for  divorce,  with  the  result 
of  which  both  parties  may  be  satisfied. 

I  am  therefore  of  the  opinion  that  upon 
the  facts  shovm  respondent's  motion  to  dis- 
miss should  be  denied. 


NORTHERN  PAC.    RT.   CO.   t.   BARLOW. 

(Supreme  Court  of  North  Dakota.     April  15, 
1910.) 

(SvOahu*  h»  tk9  Court.) 

1.  Appeal  and  Erbob  (g  90*)— Appealable 
Obderb— Obders  Involving  MEBrrs— "In- 
volves THE  Mebits." 

In  November,  1903,  at  the  Instance  and 
request  of  plaintiff's  counsel,  a  stipulation  was 
entered  into  embracing  tbe  facts  relevant  to  all 
the  issues  except  one.  Such  stipulation  was 
entered  into  in  pood  faith,  without  fraud  or  any 
attempt  to  deceive  plaintiff's  counsel,  and  after 
most  careful  conslMration.  Defendant's  coun- 
sel in  good  faith  relied  upon  such  stipulation  for 
nearly  six  years.  In  March,  1908,  the  cause 
was  tried  and  submitted  upon  sucli  stipulated 
facts  and  certain  testimony  relevant  to  the 
issue  not  covered  by  the  stipulation.  In  May 
following  tbe  trial  court  made  its  findings  of 
fact  and  conclusions  of  law  favorable  to  plain- 
tiff, and  ordered  judgment  accordingly,  which 
was  entered  pursuant  thereto  on  May  14,  1908. 
Defendant's  counpel  thereafter  took  steps  to  set- 
tie  8  statement  of  the  case  preparatory  to  ap- 
pealing to  this  court,  and  on  July  25,  1908,  on 
application  of  plaintiff's  counsel,  an  order  was 
made  requiring  defendant  to  show  cause  why 
an  order  sbonld  not  be  made  vacating  and  set- 
ting aside  such  findings  of  fact,  conclusions  of 
law,  order  for  judgment,  and  judgment,  and  also 
why  plaintiff  should  not  be  relieved  from  a  por- 
tion of  such  stipulation  of  facts,  or  why  such 
stipulation  of  facts  should  not  l>e  modified  by 
eliminating  such  portion,  or  why  tbe  parties 
should  not  be  relieved  in  toto  from  such  stipula- 
tion. Upon  the  return  of  such  order  to  show 
cause,  and  after  due  hearing,  the  order  com- 
plained of  waa  made  vacating  the  findings,  con- 
clusions, order  for  judgment,  and   judgment. 

Seld  (1)  that  snch  order,  in  so  far  as  it  va- 
cates the  findings  of  fact  and  relieves  the  par^ 
ties  from  such  stipalation,  is  appealable  under 
subdivision  4,  {  7225,  Rev.  Codes  1905,  upon 
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the  gronad  that  it  "  'ioTolres  the  merits'  of  the 
action  or  some  part  thereof." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ii  699-611 ;  Dec.  Dig.  {  90.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4493-4495;    vol.  8,  p.  T721.] 

2.  Obant  or  New  Tbial. 

Whether  snch  order,  in  effect,  grants  a  new 
trial,  and  therefore  is  appealable  under  the  pro- 
visions of  sut>division  3  of  said  section,  not  de- 
termined. 

3.  Appeal  and  BJbbob  (§  949*)— Review— Dis- 
cretion or  Tbial  Ooubt  —  Settino  Aside 
Stipulation. 

While  trial  courts  may,  in  the  exercise  of  a 
sound  Judicial  discretion,  and  in  furtherance  of 
justice,  relieve  parties  from  stipulations  which 
they  liave  entered  into  in  the  course  of  judicial 
proceedings,  and  while  this  court,  sitting  as  a 
court  of  review,  will  not  interfere  with  nor  con- 
trol the  exercise  of  such  discretion  thus  vested 
in  trial  courts,  except  in  cases  of  a  clear  abuse 
of  snch  discretion,  the  facts  presented  disclose 
a  manifest  at>use  of  discretion  in  granting  the 
order  appealed  from. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3835;    Dec.  Dig.  i  949.*] 

4.  Stipulations  (|  13*)  —  Vacating  — 
Qbounds. 

The  mailing  of  such  stipulations  should  be 
encouraged  ratber  than  discouraged  by  the 
courts,  and  enforced  unless  good  cause  is  shown 
to  the  contrary,  and  applications  to  be  relieved 
from  stipulations  should  be  seasonably  made. 
Parties  will  not  he  relieved  from  such  stipula- 
tions in  the  absence  of  a  clear  showing  tliat 
the  fact  or  facts  stipulated  are  untrue,  and  then 
only  when  the  application  for  such  relief  is 
seasonably  made,  and  good  cause  is  shown  for 
the  granting  of  such  relief.  '  ^e  facts  in  the 
case  at  bar  do  not  bring  tlie  application  within 
these  requirements. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  {}  67-76;  Dec.  Dig.  {  13.*] 

Appeal  from  District  Oonrt,  Foster  Coon- 
ty;   Edward  T.  Burke,  Judge. 

Action  by  tlie  Northern  Padflc  Railway 
Company  against  Harriet  A.  Barlow.  Judg- 
ment for  plaintifF,  and  defendant  appeals. 
Beversed. 

This  action  was  commenced  In  September, 
1902,  for  the  purpose  of  quieting  title  to  a 
certain  strip  of  land  used  as  a  right  of  way 
by  plaintifT  railway  company.  The  complaint 
is  in  the  statutory  form.  In  November  of 
said  year  issue  was  Joined  by  answer,  in 
wlilcb  defendant  claims  title  to  the  land  In 
controversy  as  the  widow,  sole  heir,  and 
devisee  of  one  Frederick  G.  Barlow,  de- 
ceased. 

The  other  facts  necessary  to  a  proper  un- 
derstanding of  the  case  are  embraced  in  the 
following  stipulation  of  facts,  which  was  en- 
tered Into  by  counsel  on  November  8,  1903: 

"SUpulatlon  of  Fact 

"The  following  facts  are  bereby  stlpnlat- 
ed  to  be  true: 

"(1)  That  at  all  times  since  the  17th  day 
of  September,  A.  D.  1881,  the  Jamestown  & 
Northern  Bailroad  Company  was,  and  now  is, 
a  railroad  corporation,  organized  under  and 
existing  by  virtue  of  the  laws  of  the  territory 


of  Dakota,  now  state  of  Norfb  Dakota,  and 
chartered  to  build  a  line  of  railroad  from 
Jamestown,  N.  D.,  in  a  northwesterly  direc- 
tion tlirough  Stutsman,  Foster,  Eddy,  and 
Benson  counties  to  the  west  end  of  Devils 
LAke.  After  its  organization  aa  aforesaid, 
the  said  Jamestown  &  Northern  Bailroad 
Compcmy  authorized  and  directed  the  survey 
of  a  line  of  route  for  a  railroad  from  a  point 
near  the  city  of  Jamestown,  in  a  northwest- 
erly direction  tlirough  the  counties  of  Stuts- 
man and  Foster,  In  said  territory  of  Dakota. 
Said  survey  was  commenced  on  the  1st  day 
of  September,  1881,  and  completed  on  the 
80th  day  of  October,  1881,  and  in  its  course 
passed  across  the  land  described  In  the  com- 
plaint herein.  A  map  or  plat  representing 
such  survey  was  prepared,  and  on  the  5tb 
day  of  October,  1882,  said  company  by  reso- 
lution of  its  board  of  directors  adopted  said 
line  of  route,  so  surveyed  and  as  represented 
on  said  map,  as  the  definite  location  of  a 
section  of  its  line  of  route  between  the  points 
mentioned. 

"(2)  Thereafter  said  Jamestown  &  North- 
em  Bailroad  Company  transmitted  to  the 
Secretary  of  the  Interior  a  copy  of  its  ar- 
ticles of  Incorporation,  certified  by  the  Sec- 
retary of  Dakota  Territory;  also  a  certifi- 
cate of  its  organization,  under  the  laws  of 
the  said  territory  of  Dakota,  made  by  its 
secretary,  and  an  aflldavlt  of  its  president, 
designating  the  officers  of  said  corporation, 
ail  of  which  papers  were  received  In  the 
Department  of  the  Interior  on  January  26, 
1883. 

"(^  The  land  in  controversy  in  this  a<s 
tion  is  situated  in  the  land  district  of  the 
United  States  land  office  at  Fargo,  and  has 
been  so  situated  at  all  times.  On  June  7, 
1893,  the  records  of  the  United  States  land 
office  at  Fargo,  N.  D.,  were  destroyed  by  fire. 
At  this  time  the  records  of  the  land  office  do 
not  contain  any  profile  or  map  of  plaintiff's 
railroad  over  the  land  in  question.  Tract 
Book  No.  15  of  said  land  office  is  a  copy  of 
the  original  tract  book  which  was  destroyed 
by  fire  on  June  7, 1893,  which  said  copy  now 
contained  In  the  land  office  at  Fargo  was 
furnished  to  said  office  by  the  General  Land 
Office  of  the  United  States,  and  was  made 
up  from  the  records  there  kept  Upon  such 
Tract  Book  No.  15,  and  in  the  plat  therein 
contained  relating  to  township  147,  range  66, 
there  is  traced  across  said  plat,  tn  red  ink 
marking,  a  line  extending  through  said  town- 
ship, which  line  running  upon  said  course 
bears  small  cross-marks  snch  as  is  generally 
used  in  map  making,  to  indicate  a  railroad, 
and  which  line  also  has  connected  with  it  In 
red  Ink  the  words  'Jamestown  Northern,' 
with  a  red  ink  arrow  pointing  north  par- 
allel with  said  line.  In  the  same  Tract  Book 
No.  15,  in  the  other  plats  of  townships,  Ix>th 
north  and  south  of  the  one  last  referred  to, 
are  found  similar  Unes  with  similar  mark- 
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logs,  and  It  all  pat  together  shows  a  con- 
tlnnons  line  of  something  apparently  Indi- 
cating a  railroad,  and  which  Is  called  'Jameft- 
town  Northern.'  In  the  operation  of  United 
States  land  offices  all  original  documents, 
sacb  aa  homestead  entries  and  homestead 
and  pre-emption  proofs,  are  regularly  for- 
warded by  the  local  land  office  to  the  G«a- 
eral  Ltmd  Office  at  Washington,  where  the 
same  are  kept  as  original  records.  A  profile 
and  map  were  made  containing  the  follow- 
ing indorsements,  and  no  others,  namely: 

"  'Part  of  map  of  definite  location  of 
Jamestown  and  Northern  Railroad  from 
Junction  with  Northern  Pacific  Railroad  to 
north  line  of  Foster  county,  Dakota  Terri- 
tory. Bralnerd,  December  30,  1882.    P.  H.' 

"  'State  of  Minnesota,  Connty  of  Crow  Wing 


"  'A.  Anderson,  of  Bralnerd,  In  said  county 
and  state,  being  duly  sworn  says  that  he  is 
the  engineer  In  chief  of  the  Jamestown  & 
Xortbern  Railroad  Company;  that  the  sur- 
vey of  the  line  of  route  of  said  road  from  Its 
Junction  with  the  Northern  Pacific  Railroad, 
to  the  north  line  of  Foster  county,  and  terri- 
tory of  Dakota,  was  made  under  his  direc- 
tion as  otglneer  in  chief  of  the  company,  and 
under  its  authority,  commencing  the  1st  day 
of  September,  1881,  and  ending  on  the  30th 
day  of  October,  1881;  that  such  surrey  is 
accurately  represented  on  the  accompanying 
map.    A.  Anderson,  Engineer  in  Chief. 

"  'Subscribed  and  sworn  to  before  me  this 
28th  day  of  December,  1882.  Rich  Relf,  No- 
tary Public 

"  1,  George  Adams,  do  hereby  certify  that 
I  am  the  president  of  the  Jamestown  & 
Northern  Railroad  Company ;  that  A.  Ander- 
son, of  Bralnerd,  who  subscribed  the  fore- 
going affidavit,  is  the  chief  engineer  of  the 
company;  that  the  survey  of  the  line  of 
route  of  the  company's  road,  as  accurately 
r^resented  on  this  map,  was  adopted  by  the 
company  by  resolution  of  Its  board  of  di- 
rectors, on  the  5th  day  of  October,  1882,  as 
the  definite  location  of  the  road,  from  its 
Junction  with  the  Northern  Pacific  Railroad, 
to  the  north  line  of  Foster  county,  in  Da- 
kota Territory,  and  that  the  map  has  been 
prepared  to  be  filed  for  the  approval  of  the 
Secretary  of  the  Interior  Id  order  that  the 
company  may  obtain  the  benefit  of  the  act  of 
Congress,  approved  March  3,  1875,  entitled 
"An  act  granting  to  railroads  the  right  of 
way  through  the  public  lands  of  the  United 
States."  Geo.  H.  Adams,  President  of  the 
Jamestown  &  Northern  Railroad  Company. 
Attest:    Sidney  Starbuck,  Secretary.    [Seal.] 

"'Z.  B.  S.,  Department  of  the  Interior, 
June  26,  1883,  J.  K.  McC.  Approved  sub- 
ject to  any  existing  rights  of  the  Northern 
Padflc  Railroad  Company. 

"  'Department  of  the  Interior,  General 
Land  Office,  Washington,  D.  C,  April  29, 
1807.  I,  Blnger  Hermann,  Commissioner  of 
the  General  Land  Office,  do  hereby  certify 
that  the  annexed  tracing  Is  a  true  and  liter- 


al exemplification  of  a  part  of  a  map  of  dtf- 
inlte  location  of  the  Jamestown  ft  Northern 
Railroad,  ai^rored  by  the  Secretary  of  the 
Interior,  on  June  26,  1883,  and  now  on  file  In 
this  office.  In  testimony  whereof,  I  have 
hereunto  subscribed  my  name  and  caused  the 
seal  of  this  office  to  be  affixed  at  the  city  of 
Washington,  on  the  day  and  year  first  above 
written.  Blnger  Hermann,  Commissioner  of 
General  Land  Office.     [Seal.]' 

"That  the  map  of  definite  location  above 
referred  to,  and  approved  by  the  Secretary 
of  the  Interior  on  June  26,  1883,  was  filed  in 
the  United  States  land  office  at  Fargo  some 
time  during  the  month  of  August,  1883. 

"(4)  By  deed  of  conveyance,  properly  exe- 
cuted and  delivered,  the  said  Jamestown  & 
Northern  Railroad  Company  duly  conveyed 
to  the  plalntur  herein,  on  April  21,  1898,  the 
line  of  railroad  of  the  said  Jamestown  ft 
Northern  Railroad  Company,  Including  the 
road  as  constructed  over  the  land  described 
in  the  complaint  herein,  and  including  all  of 
the  right,  title,  and  Interest  of  the  said 
Jamestown  ft  Norihem  Railroad  Company,  in 
and  to  the  right  of  way  occupied  by  It  over 
the  land  described  in  the  complaint,  and  that 
thereafter  said  deed  of  conveyance  was  duly 
recorded  in  the  office  of  the  Secretary  of  the 
state  of  North  Dakota,  and  that  the  plain- 
tiff herein  has  succeeded  to  all  the  rights  of 
the  said  Jamestown  ft  Norihem  Railroad 
Company,  if  any  It  had,  In  and  to  the  right  of 
way  occupied  by  the  defendant  over  the  land 
mentioned  in  the  complaint.  That  the  south- 
west quarter  (S.  W.  %)  of  section  six  (6) 
township  one  hundred  and  forty-seven  (147), 
range  sixty-six  (66),  Foster  county,  Dakota 
Territory,  was  public  land  of  the  United 
States. .  Said  tract  was  surveyed  by  the  gov- 
ernment some  time  prior  to  October  2,  1884, 
and  on  said  last-mentioned  date  the  plat  of 
survey  thereof  and  of  the  township  in  which 
said  quarter  section  is  situated,  was  record- 
ed in  the  United  States  land  office  at  Fargo, 
N.D. 

"(5)  Plaintiff  has  not,  nor  did  its  predeces- 
sor in  li^terest  at  any  time,  institute  proceed- 
ings or  resort  to  any  process  whatever  un^ 
der  the  state  or  federal  laws,  to  condemn  a 
right  of  way  across  said  land,  or  to  divest 
defendant  or  her  predecessors  in  Interest  of 
her  or  their  title,  or  any  predecessor  claim 
that  she  or  they  might  have  to  said  land, 
other  than  the  ffiing  of  the  map  of  definite 
location,  as  hereinbefore  set  forth.  Plaintiff 
and  its  predecessor  in  interest,  the  James- 
to>wn  ft  Northern  Railroad  Company,  have 
taken  for  use  as  a  right  of  way  upon  said 
land  a  strip  200  feet  wide,  being  100  feet  on 
each  side  of  the  center  line  of  Its  said  rail- 
road, and  extending  across  said  laud,  and 

which  strip  includes  acres.     D^end- 

ant  and  her  predecessors  in  interest  have  not 
at  any  time  consented  to  the  taking  or  use  of 
said  land  by  plaintiff,  and  have  not  received 
any  compensation  for  said  taking  or  for  the 
injury  and  damage,  if  any,  Inflicted  thereby. 
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"($)  On  and  priw  to  tbe  22d  day  of  July, 
A.  D.  1883,  the  land  in  controversy,  to  wit, 
soutliwest  quarter  (S.  W.  %)  of  section  six 
(6)  in  township  one  hundred  and  forty-seven 
(147)  north,  of  range  sLzty-slx  (66),  west  of 
the  fifth  principal  meridian,  was  unsurveyed 
public  land  of  the  United  States,  agricultural 
In  character,  not  reserved  from  sale,  and  was 
subject  to  settlement  under  the  pre-emption 
law  of  the  United  States  then  In  force.  On 
said  22d  day  of  July,  A.  D.  1883,  Frederick 
G.  Barlow  was  a  citizen  of  the  United  States ; 
over  the  age  of  21  years;  had  never  had  the 
benefit  of  the  pre-emption  laws  of  the  Unit- 
ed States;  was  not  the  proprietor  of  320 
acres  of  land  In  any  state  or  territory;  had 
not  quit  or  abandoned  his  own  land  or  his 
residence  thereon  to  reside  on  the  said  land 
above  described;  and  was,  tn  all  respects, 
legally  qualified  to  initiate  proceedings  under 
the  pre-emption  laws  of  the  United  States  to 
obtain  title  to  160  acres  of  land  agricultural 
in  character  from  the  public  lands  of  the 
United  States. 

"(7)  On  said  22d  day  of  July,  A.  Ek.  1883, 
intending  to  make  entry  of  the  said  land 
hereinbefore  described  when  the  same  was 
surveyed,  and  to  acquire  title  to  the  same  by 
virtue  of  compliance  with  the  pre-emption 
laws  of  the  United  States,  said  Frederick 
O.  Barlow  settled  upon  said  land  and  took 
up  his  residence  thereon.  At  the  time  of 
such  settlement  there  was  not  a  railroad 
track  laid  or  line  of  railroad  in  <H)eratIon 
across  said  land  at  any  place,  nor  had  the 
plat  or  profile  of  the  section  of  railroad  ex- 
tending across  said  land  hereinbefore  refer- 
red to  been  filed  In  tbe  United  States  district 
land  office  at  Fargo. 

"(8)  From  the  date  of  his  said  settlement 
said  Frederick  G.  Barlow  continuously  re- 
sided on  said  land  and  made  the  same  his 
borne,  and  cultivated  and  Improved  the  same, 
until  a  survey  thereof  was  made;  and  on  the 
8th  day  of  October,  A.  D.  1884,  and  within 
90  days  after  the  receipt  at  said  district  land 
office  of  the  approved  plat  of  the  township 
embracing  his  said  pre-emption  settlement, 
said  Frederick  G.  Barlow  filed  in  said  dis- 
trict land  office  at  Fargo  a  written  statement 
describing  the  said  land  so  settled  upon  by 
him,  and  declaring  bis  intention  to  claim 
the  same  in  accordance  with  the  pre-emption 
laws  of  the  United  States,  alleging  settle- 
ment upon  said  tract  as  of  the  22d  day  of 
July,  A.  D.  1883,  as  aforesaid. 

"(9)  Thereafter,  having  continued  his  resi- 
dence ui>on  and  improvement  of  said  laud, 
according  to  law,  on  or  about  the  6th  day 
of  July,  A.  D.  18S5,  after  due  notice  of  his 
intention  ao  to  do,  said  Frederick  G.  Bar- 
low made  final  proof  of  his  entry,  settlement, 
residence  upon  and  Improvement  of  said  land 
as  aforesaid,  and  the  payment  required  by 
law,  and  submitted  the  same  to  the  register 
and  receiver  of  said  district  land  office  at 
Fargo,  and  on  said  6th  day  of  July,  A.  D. 
188S.  received  from  said  district  land  office  a 


final  certificate  of  axtiy  of  said  land.  Tber»- 
after,  pursuant  to  the  said  settlement,  entcy^, 
and  final  proof  of  said  Frederick  O.  Barlow 
upon  said  land,  as  aforesaid,  there  was  issued 
and  delivered  to  him  by  the  government  oC 
the  United  States  a  patent,  dated  November 
7,  A.  D.  1888,  granting  and  conveying  to  him 
in  absolute  fee  simple  the  said  land  by  the 
description  hereinbefore  given,  without  limit, 
reservation,  or  deduction  of  any  kind,  or  to 
any  extent  whaterw. 

"(10)  Said  Frederix*  G.  Barlow  continued 
to  hold  the  said  land  under  the  grant  and 
title  thereto  acquired  by  him,  as  hereinbefore 
set  forth,  until  the  time  of  his  death  in  or 
about  the  year  1901,  at  which  time  he  was 
with  the  defendant  herein,  occupying  said  land 
as  a  homestead  under  the  law  of  this  state. 
The  defendant  is  the  widow  and  sole  heir 
and  devisee  of  said  Frederick  G.  Barlow,  and 
Is  still  occupying  said  land  as  her  homestead, 
and  Is  invested  with  all  estate  and  title  there- 
to acquired  and  held  by  said  Frederick  G. 
Barlow  at  the  time  of  his  decease. 

"Dated  November  8,  A.  O.  1908. 

"Ball,  Wat8<Mi  &  Maclay, 

"Attorneys  for  FlalntUC. 
"a  B.  Ellsworth, 

"Attorney  for  Defendant." 

The  cause  was  not  brought  to  trial  until 
March,  1908,  at  which  time  the  same  was 
tried  upon  tbe  above  stipulation  and  certain 
testimony  relative  to  the  date  when  the  rail- 
way company  constructed  its  grade  and  road- 
bed over  the  land  in  question.  On  May  11, 
1908,  the  trial  court  made  findings  of  fact 
and  conclusions  of  law  favorable  to  plain- 
tiff and  ordered  Judgment  accordingly,  and 
Judgment  was  rendered  pursuant  thereto  on 
May  14,  1908.  Thereafter,  and  on  July  25, 
1906t  an  order  was  made  requiring  defendant 
to  show  cause  why  an  order  should  not  be 
made  vacating  and  setting  aside  such  find- 
ings of  fact,  conclusions  of  law,  order  for 
Judgment,  and  Judgment,  and  also  why  plain- 
tiff should  not  be  relieved  from  the  last  cause 
of  the  seventh  paragraph  of  tbe  stipulation  of 
facts,  and  why  said  stipulation  of  facts 
should  not  be  modified  by  excluding  and 
striking  therefrom  said  clause,  or  at  tbe  op- 
tion of  the  defendant  why  all  of  said  stipu- 
lation should  not  be  vacated  and  set  aside, 
and  both  parties  relieved  therefrom.  Such 
order  to  show  cause  was  Issued  upon  the  affi- 
davit of  J.  S.  Watson,  one  of  platntifTs  attor- 
neys, and  on  the  return  thereof  defendant's 
attorney  submitted  his  affidavit  in  opposition 
to  the  granting  of  the  relief  prayed  for. 
These  affidavits  are  quite  lengthy,  and  need 
not  be  set  out  at  leng^th.  The  affidavit  of 
plaintiff's  counsel  is  to  the  effect  that  such 
stipulation  was  entered  into,  containing  the 
clause  aforesaid,  through  mistake,  inadver- 
tence, and  excusable  negligence,  and  that  the 
clause  thus  Incorporated  in  the  stipulation  is 
not  according  to  the  facts.  The  affidavit  of 
defendant's  counsel  sets  out,  in  detail,  the 
correspondence  between  the  reQ>ectIve  conn- 
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sd  had  prior  to  entering  Into  rach  atlpnlatlon, 
and  tends  to  refnte  tbe  oontentlon  that  such 
Rtlpnlatlon  was  entered  Into  through  mistake 
or  Inadvertence  on  the  part  of  plaintUTs  coun- 
sel. Snch  affidavit  alao  contains  the  follow- 
ing redtala:  "At  all  times  since  the  beginning 
of  the  ahove-entltled  action  affiant  has  x>ro- 
ceeded  upon  the  theory  that,  at  the  time  of 
tbe  eettlemoat  of  Mr.  Barlow  upon  the  land 
Involved,  the  map  of  definite  location  of  the 
rali'vray  extending  across  the  land  had  not 
been  filed  In  tbe  United  States  district  land 
office  at  Fargo.  The  defense  to  said  action 
was  prepared  upon  that  theory,  and  had  it 
beoi  shown  by  any  satisfactory  proof  that 
this  map  or  profile  had  bean  filed  In  the  Unit- 
ed States  district  land  office  at  Fargo  prior 
to  Jnly  22,  1883,  affiant  would  have  advised 
against  any  defense  to  the  action.  He  be- 
lieved, at  all  of  the  times  hereinbefore  men- 
tioned, that  the  point  at  issue  in  this  case  was 
identical  with  that  In  the  Doughty  Case,  and 
was  Induced  to  bring  the  case  to  trial  in 
March,  1908,  solely  upon  that  consideration. 
For  a  period  of  about  five  years  he  has  acted 
upMx  the  belief  that  the  clause  contained  in 
the  latter  part  of  the  seventh  paragraph  of 
the  stipulation  of  fact  was  executed,  and  in- 
tended to  be  executed,  in  good  faith  by  coun- 
sel f<x  plaintiff,  and  has  based  bis  entire  ac- 
tion In  tbe  case  largely.  If  not  entirely,  upon 
this  important  and  material  element  of  the 
stipulation  of  fact  The  admission  by  plain- 
tiff of  the  matter  contained  In  this  clause  of 
the  stipulation  of  fact  was  an  Inducement  to 
affiant  to  execute  this  stipulation  on  his  part, 
and  that  if  said  clause  bad  not  been  Includ- 
ed In  the  stipulation  of  fact,  it  would  not 
have  been  executed  on  the  part  of  affiant 
Affianrt  has  at  all  times  during  the  continu- 
ance of  said  action  relied  and  acted  upon  the 
truth  of  the  matter  contained  in  this  clause, 
and,  if  a  stipulation  of  fact  had  not  been 
made,  could  have  supplied  proof  upon  the 
trial  of  tbe  facts  in  said  clause  contained." 
Thereafter,  and  on  August  29,  1908,  the 
trial  judge  made  an  order  vacating  and  set- 
ting aside  the  findings  of  fact  conclusions  of 
law.  order  for  Judgment  and  Judgment,  and 
also  vacating  and  setting  aside  In  toto  the 
stipulation  of  facts  aforesaid  and  relieving 
both  parties  from  the  same.  From  such  or- 
der this  appeal  is  prosecuted.  Appellant  com- 
plains of  that  portion  of  the  order  merely 
which  vacates  the  stipulation  of  facts  and  re- 
lieves the  parties  from  the  force  and  effect 
thereof. 

John  Knauf,  for  appellant  Ball,  Watson, 
Tonng  &  Lawrence,  for  respondent. 

FISK,  J.  (after  stating  the  facts  as  above). 
It  is  strenuously  insisted  by  respondent's 
connsel  that  the  order  complained  of  is  not 
ai^>ealable.  As  to  that  portion  of  the  order 
vacating  the  Judgment  such  oontentlon  is, 
no  donbt  soond.  The  Judgment  was  adverse 
to  defendant;  hence  she  was  not  aggrieved 
by  tbe  order  vacating  the  same^  bat  the  order  I 


goes  mnch  farther  tlian  a  mere  vacation  of 
the  Judgment;  it  sets  aside  the  findings  of 
fact,  and,  in  effect,  grants  a  new  trial.  Not 
only  this,  bat  It  goes  farther,  and  nallifies 
and  destroys  a  solemn  stipnlation  entered 
into  between  tbe  parties,  covering  most  of 
the  facts  relevant  to  the  Issues  involved,  and 
relegates  the  iMirtiee  to  their  original  posi- 
tlons  in  the  action  at  the  time  tbe  answer 
was  served,  nearly  six  years  prior  tbereto. 
If  permitted  to  stand,  such  order  necessitates, 
not  only  a  retrial  of  tbe  case  from  the  begin- 
ning, but  deprives  defendant  of  the  benefit  of 
such  stipulation,  compelling  her  to  entail  the 
expense  and  trouble  Incident  to  procartng  evi- 
dence covering  the  Issues  disposed  of  by  the 
stipulation.  We  deem  it  reasonably  clear 
that  such  order  "Involves  the  merits  of  the 
action  or  some  part  thereof,"  within  the 
meaning  of  sabdlvlsion  4,  {  7226,  Rev.  Codes 
1905,  and  Is  therefore  appealable.  It  would, 
indeed,  be  strange  if  the  rule  was  otherwise, 
as  It  would  result  in  depriving  defendant  of 
the  right  to  have  such  order  reviewed.  Im- 
portant and  substantial  legal  rights  of  de- 
fendant are  destroyed  by  such  order,  and  no 
redress  is  afforded  her  unless  she  may  ap- 
peal therefrom.  Manifestly  no  right  of  re- 
view is  afforded  her  under  the  provisions  of 
section  7226,  Rev.  Codes.  That  section  reads: 
"Upon  an  appeal  from  a  Judgment  the  Su- 
preme Court  may  review  any  Intermediate 
order  or  determination  of  the  court  below, 
which  Involves  the  merits  and  necessarily  af- 
fects the  Judgment"  Snch  order  may  or  may 
not  affect  the  ultimate  Judgment  to  be  ren- , 
dered;  and.  under  the  plain  wording  of  said 
section,  the  order  is  not  reviewable  on  an 
appeal  from  tbe  final  Judgment,  unless  it  nec- 
essarily affects  such  Judgment 

The  case  of  Bolton  v.  Donavan,  0  N.  D.  575, 
84  N.  W.  3S7,  is  In  point  upon  the  last  propo- 
sition, and  also  sustains  our  views  above  ex- 
pressed to  the  effect  that  tbe  order  com- 
plained of  is  appealable.  Subdivision  4,  f 
722S,  supra,  is  there  construed,  and  it  is  held 
that  the  phrase  "Involves  the  merits"  must 
be  interpreted  so  as  to  emtHrace  orders  which 
pass  upon  the  substantial  legal  rights  of  the 
suitor,  whether  such  rights  do  or  do  not  re- 
late directly  to  the  cause  of  action  or  subject- 
matter  in  controversy,  and  authorities  are 
therein  cited  from  the  states  of  Wisconsin, 
South  Dakota,  and  Minnesota  in  support  of 
the  rule  of  construction  thus  announced.  In 
addition  to  the  authorities  cited  in  Bolton  v. 
Donavan,  see  the  recent  case  of  Piano  Manu- 
facturing Company  v.  Kaufeit  86  Minn.  13, 
89  N.  W.  1124,  to  the  same  effect,  and  which 
Cites  with  approval  the  two  e^rly  Minnesota 
cases  criticised  by  respondent's  counsel  in 
their  brief.  The  authorities  relied  up<«  by 
respondent's  counsel  In  support  of  their  con- 
tention that  the  order,  in  so  far  as  it  vacates 
tbe  stipulation  of  facts,  is  merely  an  inter- 
locutory order,  and  not  appealable,  are  not 
In  point  under  a  statute  like  ours,  and  It 
would  serve  no  useful  purpose  to  review 
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them  bere.  In  support  of  our  view  that  tbe 
order  la  appealable  see  20  Ency.  of  Fl.  and 
Pr.  669,  and  cases  cited  under  notes  10  and 
11.  It  will  be  noticed  that  the  cases  therein 
cited  are  all  from  the  states  of  New  Torlc, 
Minnesota,  and  Wisconsin,  each  of  which 
have  a  statute  tbe  same  as  suibdlvlBion  4^  { 
7226,  supra.  Our  conclusion  upon  this  fea- 
ture of  the  appeal  is  that  the  order,  in  so  far 
as  It  vacates  and  sets  aside  the  findings  of 
tact  and  rellevee  the  plaintlft  of  the  force  and 
etFect  of  the  stipulation,  is  appealable  upon 
the  ground  that  it  Involves  the  merits  within 
the  meaning  of  subdivision  4,  {  7225,  afore- 
said. In  view  of  this  conclusion  we  need  not 
determine  whether  it  is  also  reviewable  un- 
der the  last  clause  of  subdivision  3  of  said  sec- 
tion, upon  the  ground  that  it,  in  effect,  grants 
a  new  trial. 

This  brings  us  to  tbe  merits.  That  trial 
courts  may,  in  tbe  exercise  of  a  sound  judi- 
cial discretion  for  good  cause  shown  and  in 
furtherance  of  Justice,  relieve  parties  from 
stipulations  which  they  have  entered  into 
in  the  course  of  judicial  proceedings  is  ele- 
mentary. It  is  equally  well  settled  that  an 
appellate  court,  sitting  as  a  court  of  review, 
will  not  interfere  with  nor  control  the  exer- 
cise of  sucB  discretion  thus  vested  in  the 
trial  court,  except  in  cases  of  a  clear  abuse 
of  such  discretion.  Authorities  need  not  be 
cited  upon  propositions  so  well  established. 
A  number  of  authorities  are  cited  and  relied 
on  by  respondent's  counsel  in  support  of 
tbelr  contention  that  the  stipulation  was 
properly  vacated.  We  have  examined  sncb 
authorities,  and  find  nothing  therein  con- 
tained which  furnish  much  light  or  assist- 
ance under  the  facts  here  presented.  They 
merely  announce  In  a  general  way  tbe  prin- 
ciple that  trial  courts  possess  tbe  power  to 
relieve,  and  will  in  tbe  exercise  of  a  sound 
discretion  relieve  a  party  from  tbe  effects  of 
stipulations  of  facts  not  true,  if,  as  stated  In 
Richardson  v.  Musser,  64  Cal.  196,  "the  ap- 
plication is  made  in  proper  time,"  or,  as  stat- 
ed in  Keens  v.  Robertson,  46  Neb.  837,  66 
N.  W.  897,  "when  their  enforcement  would 
result  in  serious  Injury  to  one  of  the  parties, 
and  the  other  party  would  not  be  prejudiced 
by  tbelr  being  set  aside." 

We  take  It,  however,  to  be  reasonably  well 
settled  that  the  making  of  sncb  stipulations 
should  be  encouraged  by  the  courts  rather 
than  discouraged,  and  enforced  by  them  un- 
less good  cause  is  shown  to  the  contrary. 
Lewis  V.  Sumner,  13  Mete.  (Mass.)  269;  City 
of  Lincoln  v.  St.  Ry.  Co.,  67  Neb.  469,  9S  N. 
W.  766.  See,  also.  20  Ency.  PI.  &  Pr.  668, 
and  cases  cited.  Tbe  case  of  City  of  Lincoln 
V.  St  Ry.  Co.,  supra,  is  particularly  in  point 
under  a  state  of  facts  quite  analogous  to 
those  In  tbe  case  at  bar.  There  a  stipulation 
had  been  altered  into  embracing  88  para- 
graphs, covering  most  of  the  issues.  At  tbe 
trial  plaintiff  asked  to  be  relieved  from  a 
portion  of  such  stipulation,  upon  the  ground 
that  tbe  facts  stipulated  were  not  true,  and 


counsel  claimed  to  have  beoi  misled  in  agree- 
ing to  and  signing  the  same.  In  sustaining 
the  ruling  of  the  trial  court  In  refusing  to 
relieve  plaintiff  therefrom  the  court,  among 
other  things,  said:  "It  would  also  seem  that 
the  application  came  too  late  to  be  entertain- 
ed by  the  court  The  plaintiff  bad  made  its 
case  and  rested.  It  had  put  in  evidence  all 
of  the  stipulation,  except  that  portion  of  It 
which  defendants  were  thai  attempting  to 
Introduce,  and  it  would  have  been  unjust  at 
that  stage  of  the  proceedings  to  deny  the  de- 
fendants the  benefit  of  these  paragraphs. 
Xet  counsel  insist  that  the  court,  in  the  ex- 
ercise of  its  discretion,  ought  to  have  sus- 
tained the  objection  and  granted  their  re- 
quest. We  cannot  assent  to  this  proposition. 
Paragraph  16  fixed  the  time  when  the  bonds 
and  mortgage  in  question  were  delivered  to 
the  New  York  Security  &  Trust  Company, 
and  stipulated  that  they  were  sold  to  bona 
fide  purchasers  for  value,  without  knowl- 
edge or  notice  of  any  of  the  matters  men- 
tioned in  the  stipulation,  except  such  con- 
structive notice.  If  any,  as  was  imparted  by 
the  corporate  records  of  tbe  Street  Railway 
Company  and  of  the  City  of  Lincoln  and  the 
laws  of  this  state.  Paragraph  16  contains 
practically  the  same  statements  aa  to  the 
bonds  and  mortgage  executed  and  delivered 
to  the  New  York  Guaranty  &  Indemnity 
Company.  •  •  •  If  the  court  bad  sustain- 
ed the  objection  and  granted  tbe  request, 
the  result  would  have  been  a  mistrial.  It 
would  bare  rendered  It  necessary  to  retry 
tbe  whole  case,  land  to  require  thts  to  be 
done  would  have  been  an  abuse  of  discre- 
tion. Stipulations  and  agreements  like  the 
one  In  question  should  be  encouraged  and 
sustained  by  the  court"— dtlng  numerous 
authorltlea.  Including  Van  Horn  v.  Ry.  Ca, 
69  Iowa,  239,  28  N.  W.  547,  from  which  case 
they  quote  with  approval  tbe  following  lan- 
guage: "Where  a  party  to  a  suit  has  enter- 
ed Into  a  written  stipulation  admitting  that 
a  town  ordinance  was  valid  and  in  fnll  ef- 
fect at  the  time  of  an  accident,  be  cannot 
be  relieved  from  It  simply  on  the  ground 
that  be  was  Ignorant  when  he  entered  Into 
It,  and  that  the  ordinance  was  Invalid  for 
want  of  publication."  Ryan  v.  Mayor,  154 
N.  Y.  331,  48  N.  B.  512,  la  also  quoted  from 
with  approval.  Parties  should  not  be  reliev- 
ed from  stipulations  except  for  good  cause 
shown,  and  the  application  should  be  season- 
ably made.  Delay  In  asking  for  relief  may 
defeat  the  application.  20  Bnc.  PI.  &  Pr. 
662,  666,  and  cases  cited. 

Applying  these  fundamental  and  well-es- 
tablished rules  to  the  facts  in  the  case  at  bar 
forces  us  to  the  conclusion  that  the  making 
of  the  order  was  a  gross  abuse  of  discretion. 
The  application  to  be  relieved  from  the  stip- 
ulation was  made  nearly  five  years  after  the 
stipulation  was  entered  Into.  Such  stipula- 
tion was  entered  Into  at  the  solicitation  of 
respondent's  counsel,   In  the  utmost  good 
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faith,  wlttaont  the  least  attempt  to  mislead 
or  take  nndne  advantage  of  respondent's 
counsel  by  counsel  for  defendant;  and  after 
mature  deliberation  by  both  counsel.  For 
nearly  five  years  defendant's  counsel  relied 
in  good  faith  upon  such  stipulation  as  stat- 
ing the  true  facts,  and  the  cause  was  tried, 
submitted,  and  decided  without  any  Intima- 
tion whatsoever  that  such  stipulation  did 
not  recite  the  true  facts.  Not  only  this,  but 
the  showing  on  which  such  order  was  grant- 
ed nowhere  makes  It  appear  that  the  facts 
thus  stipulated  are  untrue.  On  the  contrary. 
It  is  stated  in  the  affidavit  of  plaintiff's  coun- 
sel that  there  Is  no  evidence  available  to 
show  what  the  true  facts  are.  Opposed  to 
this  is  the  affidavit  of  defendant's  cotmsel 
positively  stating,  in  effect,  that  the  facts 
tlras  stipulated  are  true,  and  that  it  was 
definitely  understood  and  agreed  that  the 
sole  question  left  open  for  determination  In 
tbe  trial  was  the  date  on  which  the  railway 
company  constructed  Its  grade  or  roadbed 
over  said  land,  and  the  only  evidence  offered 
In  the  trial,  aside  from  the  stipulation,  re- 
lated to  such  Issue.  Counsel  for  plaintiff 
do  not  contend  that,  if  relieved  from  such 
stipulation,  they  will  be  able,  upon  another 
trial,  to  establish  the  fact  to  be  other  or  dif- 
ferent than  as  stipulated.  They  merely  con- 
tend, in  effect,  that  th^  are  entitled  to  bare 
such  fact  rest  on  a  mere  presumption  or  in- 
ference, but  there  is  no  reasonable  probabil- 
ity that  tbe  fact  thus  stipulated  can  be  shown 
to  be  untrue 

In  view  of  the  showing  made,  we  are  en- 
tirely clear  that  the  granting  of  the  order 
complained  of,  In  so  far  as  it  relieved  plain- 
tiff from  tbe  stipulation  of  facts,  was  an 
abuse  of  discretion. 

For  these  reasons  the  order  is  reversed. 
All  concur. 

ELIiSWORTH,  J.,  being  disqualified,  did 
not  participate;  CRAWFORD,  J.,  of  the 
Tenth  Judicial  district,  sitting  in  his  place 
by  request 


VIET8  V.  SILVER  et  al. 

(Supreme  Court  of  North  Dakota.     April  12, 
1910.) 

(Syllabus  hg  the  Court.) 

1.  Ventje  (t  17*)— Place  op  Tbiaij— Right  of 
Defendant  to  Ohanoe. 

In  determining  Us  rights  with  reference 
to  the  place  «tf  trial  of  a  civil  action,  in  accord- 
ance with  the  provisions  of  chapter  6,  §S  6827- 
6831,  Code  Civ.  Proc.,  a  defendant  is  not  re- 
quired to  examine  critically  and  with  technical 
exactness  the  complaint ;  bnt  may  assume  that 
tbe  character  of  the  action  is  snch  as  It  par- 
ports  upon  the  face  of  tbe  complaint  to  be, 
and  iiMintiff  who  has  deliberately  chosen  tbe 
form  and  substance  of  his  pleading  cannot  be 
heard  to  claim  that  the  character  of  the  action 
throat^   deficiency   in   certain   material   allega- 


tions is  other  than  on  the  face  of  tbe  complaint 
it  appears  to  be. 

[Ed.  Note.— Por  other  cases,  see  Venue,  Dec. 
Wg.  *  17.*] 

2.  Venue  (|   72*)— Change  — Gbounds—Na- 
TCKE  OF  Action. 

An  action  in  which  the  complaint  upon  its 
face  states  a  canse  of  action  for  the  foreclosure 
of  a  morteaii;e  against  real  property  must,  on 
proper  and  timely  demand  of  the  defendant,  be 
tried  in  the  connty  in  which  the  real  property 
is  sltnated;  and  a  motion  to  change  tne  place 
of  trial  to  snch  connty  will  be  snstained,  re- 
gardless of  the  fact  that  a  critical  examination 
of  tbe  complaint  may  reveal  that  it  does  not 
contain  allegations  sufficient  to  state  a  cause 
of  action  for  foreclosnre  of  a  mortgage,  and 
merely  snch  as  will  constitute  a  cause  of  action 
for  the  recovery  of  money  only. 

[Ed.  N^te.— For  other  cases,  see  Venae,  Dec. 
Dig.  t  72.*] 

3.  Venue  (§  72*)— Place  of  Tbial— Heabino. 

As  a  motion  for  change  of  place  of  trial 
must  from  its  nature  be  determined  before 
trial  and  often  before  issue  in  tbe  action,  a 
district  court  in  acting  on  such  motion  may  as- 
sume that  the  character  of  the  action  is  such 
as  the  complaint  purports  to  state  and  refuse 
to  examine  the  same  as  it  would  upon  trial 
of  an  issue  presented  by  a  general  demurrer  to 
the  complamt  for  the  purpose  of  determining 
the  exact  character  of  the  cause  of  action  stated. 
[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  I  127;   Dec.  Dig.  {  72.*] 

Appeal  from  District  Court  Richland 
County;  C.  A.  Pollock,  Special  Judge. 

Action  by  Hattle  M.  Vlets  against  L.  Sil- 
ver and  another.  From  an  order  changing 
the  place  of  trial,  plaintiff  ai^peals.  Af- 
firmed. 

Purcell  &  Diret,  for  ai^ellant  No  appear- 
ance for  respondents. 

ELLSWORTH,  J.  The  complaint  of  plain- 
tiff alleges.  In  substance,  that  in  the  month 
of  August  1908,  the  plaintiff  was  the  owner 
and  in  possession  of  a  certain  tract  of  land 
particularly  described  In  Logan  county,  N. 
D. ;  that  on  or  about  the  20tb  day  of  Au- 
gust 1903,  plaintiff  sold  to  the  defendants 
the  said  described  land  at  the  agreed  price 
of  $1,400,  no  part  of  which  has  ever  been 
paid  except  the  sum  of  $400;  that  on  said 
day  plaintiff  made  and  delivered  to  defend- 
ants a  warranty  deed  of  said  land ;  that  on 
the  same  day  defendants  as  evidence  of  their 
Indebtedness  to  plaintiff,  for  the  unpaid  bal- 
ance of  the  purchase  price  of  said  land, 
made  and  delivered  to  plaintiff  a  prcmilssory 
note  for  the  sum  of  $1,000,  wltb  Interest  at 
the  rate  of  6  per  cent  per  annum  for  two 
years  from  date  and  8  per  cent  per  annum 
thereafter  until  paid ;  that  on  the  same  day, 
for  the  purpose  of  securing  the  Indebtedness 
aforesaid  of  defendants  to  plaintiff,  defend- 
ants made,  executed,  and  delivered  to  plain- 
tiff an  Instrument  In  writing,  whereby  they 
mortgaged  to  plaintiff  tbe  said  land  in  ques- 
tion, which  mortgage  provided  that,  upon 
failure  of  the  defendants  to  pay  when  due 
the  said  sum  of  $1,000,  the  said  mortgage 
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might  b«  foreclosed  and  the  eald  premlseB 
sold  for  the  satisfaction  of  said  indebted- 
ness; that  no  part  of  said  indebtedness  has 
ever  been  paid,  and  that  the  entire  sum  of 
^1,000,  with  interest  as  described  in  said 
promissory  note,  Is  due  and  payable.  The 
prayer  for  relief  is  In  these  words:  "The 
plaintiff  demands  Judgment  against  the  de- 
fendants for  the  sum  of  |1,000,  and  inter- 
est as  hereinbefore  stated,  and  for  the  fore- 
closure of  the  said  mortgage  and  the  sale  of 
said  premises  to  satisfy  the  Indebtedness 
aforesaid,  together  with  the  costs  and  dis- 
bursements of  the  plaintiff,  and  any  other 
and  further  relief  the  plaintiff  may  be  en- 
titled to."  A  summons,  designating  in  its 
margin  the  county  of  Richland  as  the  venue 
of  the  action,  was  issued,  and  with  the  com- 
plaint was  served  on  the  defendant  Brodky 
outside  the  state  on  July  23,  1908.  No  other 
service  was  ever  made  or  attempted.  It  is 
undisputed  that  at  this  time  both  of  the  de- 
fendants were  nonresidents  of  the  state  of 
North  Dakota,  and,  so  far  as  the  record 
shows,  neither  had  any  property  therein.  An 
affidavit  evidently  Intended  as  the  basis  for 
service  by  publication  of  summons  was  is- 
sued by  plaintiff's  attorney  and  filed  with 
the  complaint  on  July  16,  1008.  This  aSlda- 
vlt  does  not  contain  an  allegation  of  any  of 
the  statutory  grounds  authorizing  service  by 
publication  of  summons  as  provided  by  the 
last  five  subdivisions  of  section  6840,  Rev. 
Codes  1905 ;  and,  unless  it  can  l>e  said  that 
such  grounds  are  supplied  by  the  allegations 
of  the  complaint,  the  aflldavlt  is  plainly  In- 
sufficient to  authorize  service  of  silmmons  by 
publication. 

On  Septeml)er  8,  1908,  the  defendants  ap- 
peared Jointly  by  counsel,  and  made  demand 
in  writing  that  the  place  of  trial  of  the  ac- 
tion be  changed  from  the  county  of  Rich- 
land in  the  Fourth  Judicial  district  of  the 
state  of  North  Dakota  to  the  county  of  Lo- 
gan. In  the  Fifth  Judicial  district  of  said 
state,  and  with  such  demand  served  an  affi- 
davit of  defendant's  counsel,  alleging  as  a 
reason  for  such  demand  that  the  real  prop- 
erty mentioned  In  the  complaint  and  on 
which  plaintiff  seeks  to  foreclose  the  mort- 
gage referred  to  is  situated  in  the  county  of 
Logan,  in  the  Fifth  Judicial  district  of  the 
state.  This  demand  was  followed  by  a  mo- 
tion to  change  the  place  of  trial  of  said  ac- 
tion, which  was  heard  l>efore  the  district 
court  on  September  14,  1908,  and  an  order 
made  changing  the  venue  from  Richland  to 
Logan  county.  On  September  16,  1908,  de- 
fendants served  a  Joint  answer  containing  a 
general  denial  of  the  allegations  of  the  com- 
plaint. Plaintiff  appeals  from  the  order  of 
the  district  court  changing  the  venue  from 
Richland  to  IiOgan  county,  alleging  as  error 
that  such  action  was  unwarranted  by  the 
facts  presented  upon  defendants'  application 
for  such  change.  It  is  apparent  that,  if  the 
action  is  one  for  the  foreclosure  of  a  mort- 
gage of  real  property,  it  must  on  proper  and 


timely  demand  of  the  defendants,  be  tried 
in  the  county  in  which  the  real  property  is 
situated.  Section  6827,  Rev.  Codes  1905. 
On  the  other  hand,  if  it  is  simply  a  personal 
action  for  the  recovery  of  money  only,  the 
defendants  I>elng  nonresidents,  it  may  be 
tried  In  any  county  of  the  state  which  plain- 
tiff may  see  fit  to  designate  In  the  summons. 
Section  6829,  Rev.  Codes  1906. 

It  will  l>e  observed  that  the  complaint  in 
this  action  alleges  the  execution  and  deliv- 
ery of  a  mortgage  containing  a  power  of 
sale,  and  that  the  rell^  prayed  for  is  the 
foreclosure  of  and  sale  of  the  premises  de- 
scribed, and  any  other  and  further  relief  the 
plaintiff  may  be  entitled  to.  Plaintiff  di- 
rects the  attention  of  this  court,  however,  to 
the  fact  that  the  complaint  is  deficient  In 
certain  allegations  necessary  to  the  state- 
ment of  a  cause  of  action  for  foreclosure  of 
a  mortgage,  and  that  without  amendment  of 
the  complaint  such  foreclosure. cannot  be  de- 
creed by  the  district  court  The  deficiencies 
mentioned  consist  In  the  omission  from  the 
complaint  of  any  allegation  that  the  attor- 
neys instituting  the  action  hold  a  power  of 
attorney  authorizing  them  to  foreclose;  and 
that  no  proceedings  have  been  bad  at  law 
or  otherwise  for  the  recovery  of  the  indebt- 
edness described  In  the  mortgage.  Rev. 
Codes  1905,  |g  7455,  7485;  Fisher  v.  Bouls- 
son,  8  N.  D.  493,  67  N.  W.  506.  At  the  hear- 
ing upon  the  motion  for  change  of  place  of 
trial  in  the  district  court  plalntlfTs  counsel 
introduced  an  affidavit  to  the  effect  that 
"this  action  is  not  brought  for  the  purpose 
of  foreclosing  the  mortgage  as  is  contended 
for  by  defendants,  but  for  the  purpose  of 
recovering  money  only,  and  tliat  the  plaintiff 
does  not  Intend  to,  and  wUl  not,  make  any 
application  to  amend  the  complaint  herein 
to  state  a  cause  of  action  in  foreclosure,  and 
this  affidavit  is  made  and  filed  for  the  pur- 
pose of  estopping  the  plaintiff  of  record  from 
hereafter  making  such  application  to  amend." 
Plaintiff  contends  that  upon  the  complaint 
as  served,  together  with  the  affidavit  above 
quoted  from,  which  effectually  forestalls  any 
attempt  to  amend  upon  the  trial,  the  action 
can  be  regarded  ae  one  for  the  recovery  of 
money  only  whlcli  may  be  brought  and  tried 
against  these  defendants  in  any  county  in 
the  state  designated  in  the  summons. 

The  point  presented  is  not  by  any  means 
clear  or  free  from  doubt.  This  court  in  its 
consideration  of  the  same  is  somewhat  em- 
barrassed by  the  fact  that,  while  the  plaintiff 
and  appellant  has  filed  a  brief  and  is  repre- 
sented on  this  appeal  by  able  counsel,  the 
defendants,  after  service  of  their  answer. 
have  not  seen  fit  to  further  appear  or  to  as- 
sist this  court  In  any  manner  in  reaching  a 
correct  conclusion.  There  Is  therefore  laid  on 
this  court  the  double  duty  of  carefully  inves- 
tigating the  merits  of  the  points  of  exception 
presented  by  plaintiff,  and,  on  the  other 
hand,  protecting  the  defendants  from  the  re- 
sults of  an;   improvident  or  inconsiderate 
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action  when  they  do  not  manifest  sufficient 
Interest  in  the  event  of  this  api>eal  to  take 
any  measures  to  protect  themselves  from 
such  hazard.  It  is  apparent  that,  if  this  ac- 
tion from  Its  Initiation  Is  to  .be  regarded  as 
one  for  the  recovery  of  money  only,  no  Juris- 
diction whatever  was  conferred  by  the  serv- 
ice made  upon  either  of  the  defendants.  De- 
fendants might  In  perfect  safety  have  dis- 
regarded the  action  entirely  and  remained 
-wholly  unaffected  in  person  or  property  by 
any  Judgment  tliat  the  court  might  have  ren- 
dered. It  was  only  by  means  of  allegations 
in  the  complaint  to  the  effect  that  the  action 
was  brought  to  determine  In  some  form  a 
right  or  Interest  to  real  property  In  Logan 
ooimty  and  for  the  foreclosure  of  a  Hen  upon 
the  same  that  Jurisdiction  of  the  subject-mat- 
ter was  conferred  ux>on  the  district  court  and 
a  right  acquired  to  serve  the  summons  by 
pablicatlon.  It  is  inconceivable  tliat  plain- 
tiff's counsel  In  bringing  an  action  in  this 
form  mistakenly  supposed  that  it  was  one 
for  the  recovery  of  money  only,  or  that  by 
the  procedure  adopted  the  court  could  ac- 
quire Jurisdiction  either  of  the  subject-matter 
of  the  action  or  of  the  persons  of  the  defend- 
ants. It  therefore  must  be  assumed  that  the 
deficiencies  in  the  complaint  came  to  the 
mind  of  plaintiff  by  an  after-thought  when 
defendants  had  by  general  appearance  for 
the  pnrpose  of  moving  to  change  the  place  of 
trial  in  the  action  conferred  upon  the  court 
jurisdiction  of  an  action  which  she  now  con- 
tends Is  purely  personal  and  transitory.  The 
sufficiency  of  the  complaint  to  constitute  a 
cause  of  action  either  for  the  foreclosure  of  a 
mortgage  or  for  the  recovery  of  money  only 
could  be  determined  only  upon  the  trial.  The 
venue  of  the  action  must,  however,  necessari- 
ly be  determined  on  motion  made  before  the 
trial.  It  Is  obvious,  therefore,  that  the  de- 
termination of  this  motion  must  depend  upon 
considerations  other  than  a  critical  examina- 
tion of  the  complaint  Upon  the  determina- 
tion of  such  motion,  the  court  cannot  decide 
Issues  that  might  arise  later  upon  demurrer 
or  speculate  upon  the  uncertainties  of  the 
trial  or  forecast  the  action  that  might  be  tak- 
en by  the  court,  or  by  either  party,  with  ref- 
erence to  striking  out  certain  allegations  of 
the  complaint  or  allowing  amendment  by  the 
introduction  of  others. 

yfith  these  considerations  In  mind,  we 
think  it  follows  that  the  place  of  trial  of  the 
action  must  be  determined  upon  the  face  of 
the  complaint  from  a  merely  superficial  sur- 
vey of  the  character  of  the  action  that  plain- 
tiff has  commenced.  From  the  iMrellmlnary 
process  of  this  action  and  inferences  natural- 
ly and  unavoidably  arising  from  the  Incidents 
of  its  initiation)  plaintiff  could  only  have  In- 
tended to  commence  an  action  for  the  fore- 
closure of  a  mortgage.  Defendants  could  not 
be  required  to  examine  the  complaint  with 
technical  exactness  for  the  purpose  of  deter- 


mining whether  or  not  it  contained  allega- 
tions sufficient  to  constitute  a  cause  of  action 
for  foreclosure.  In  determining  the  attitude 
and  character  of  their  defense  we  think  de- 
fendants might  treat  the  action  according  to 
its  form  and  general  nature  as  one  for  the 
foreclosure  of  a  mortgage.  As  their  appear- 
ance was  originally  made  only  for  the  purpose 
of  moving  that  the  place  of  trial  be  removed 
to  the  county  in  which  the  land  lay,  we  may 
assume  that  It  was  actuated  by  the  purpose 
of  preventing  the  foreclosure  of  the  mortgage 
rather  than  of  presenting  a  defense  to  a  per- 
sonal demand.  If  they  were  misled  Into  an 
appearance  they  would  not  otherwise  have 
made  by  the  fact  that  the  action  appeared  on 
its  face  to  be  of  local  character,  plaintiff  who 
deliberately  prepared  his  complaint  in  this 
form  will  not  be  permitted  to  acquire  any  ad- 
vantage by  means  of  a  misconception  so  in- 
duced. Until  defendants  can  be  placed  in  the 
same  position  that  they  were  in  prior  to  the 
time  of  their  appearance  for  the  purpose  of 
moving  to  change  the  place  of  trial,  plaintiff 
should  not  be  heard  to  declare  that  her  cause 
of  action  is  other  than  it  purports  on  Its  face 
to  be.  The  application  of  this  principle  may 
result  in  constraluing  plaintiff  to  dismiss  this 
action  and  bring  another  showing  its  charac- 
ter unmistakably  on  its  face  In  response  to 
which  defendants  may  appear  or  not  as  they 
see  fit;  but  we  believe  it  Is  the  rule  most 
conducive  to  Justice  between  the  parties  and 
under  which  the  purpose  of  the  statute  fixing 
the  place  of  trial  is  best  effectuated. 

The  order  of  the  district  court  changing 
the  venue  from  Richland  county  to  Logan 
county  is  therefore  affirmed.    All  concur. 


EENMARB  HARD  COAL,  BRICK  &  TILE 
CO.  V.  RILET  et  a1. 

(Supreme  Court  of  North  Dakota.     April  11, 
1»10.) 

(Syllahua  bv  the  Court.} 

1,  Mortgages  (}  599*)  —  FobbcI/Osdre  —  Ri- 

DEMPTION. 

The  right  to  redeem  from  a  sale  on  fore- 
closure of  a  real  estate  mortpage  after  the  year 
allowed  by  law  for  a  redemption,  under  a  claim 
of  relying  on  a  promise  by  the  purchaser  to  ac- 
cept payment  at  redemptioner's  convenience, 
will  not  be  upheld  unless  it  appears  bv  clear 
and  convincing  evidence  that  sncn  promise  was 
made  and  in  good  faith  relied  on. 

[Bid.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  1789,  1740;   Dec.  Dig.  {  599.*] 

2.  MoB^GAOBS  (I  680*)— RiORT  or  Rxdeup- 

TION— Time— AOBBEMBNT— ESTOPPBI. 

If  a  promise  to  allow  a  redemption  after 
the  year  has  expired  is  made  and  relied  on  to 
the  redemptioner's  detriment,  the  purchaser  is 
estopped  from  denying  the   right  to  redeem. 

[Ed.   Note. — For  other  cases,   see  Mortgages, 
Cent.  Dig.  {{  1739,  1740;   Dec.  Dig.  {  599.*] 

8.  Mobtgages  (I  699*)  — FoBBOLOBUBB  — Re- 
demption. 

In  a  letter  from  the  purchaser  at  such 
foreclosure  sale  to  the  owner  of  said  land,  the 
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following  language  wasnsed:  "We  will  also 
say  that  if  tou  do  not  care  to  pay  ap  this 
matter  now,  let  it  go  t6  suit  your  convenience, 
as  the  matter  is  drawing  interest  at  the  rate 
of  12  per  cent."  Held,  in  view  of  the  indefinite 
character  of  the  statement  and  the  evidence  In 
relation  to  the  intention  of  the  owner  to  re- 
deem within  the  year,  that  the  right  to  re- 
deem after  the  year  expired  was  not  shown  by 
that  clear  and  convincing  evidence  required  in 
this  class  of  cases. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  (  599.*] 

Appeal  from  District  Court,  Ward  Connty; 
Goes,  jQdge. 

Action  by  the  Kenmare  Hard  Coal,  Brick 
&  Tile  Company  against  Anna  T.  Riley  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed,  and  action  dismissed. 

Bessesen  &  Berry  (Turner,  Wright  &  Lew- 
is, of  counsel),  for  appellants.  Bosard  &  By- 
erson,  J.  Van  Vall^enburg,  and  Fllnn  H. 
Woodward,  for  respondents. 

MORGAN,  C.  J.  This  is  an  action  to  re- 
deem from  a  sale  of  real  estate  under  a  pow- 
er of  sale  contained  in  a  mortgage.  The 
owner  of  the  land  was  Malcolm  McBrlde, 
who  mortgaged  it  to  Clara  A.  Belseker  on 
December  8,  1000,  to  secure  the  payment  of 
the  sum  of  $250,  with  12  per  cent  interest 
thereon.  This  mortgage  was  assigned  to  the 
defendant  Anna  T.  Riley  on  January  7, 1901. 
On  the  Sd  day  of  June,  1905,  It  was  foreclos- 
ed by  advertisement,  and  the  land  bid  in  at 
the  sale  by  said  Anna  T.  Riley  for  the 
amount  of  said  mortgage  and  Interest  at  12 
per  cent,  from  date,  and  costs  and  taxes,  be- 
ing In  all  the  sum  of  $496.21.  The  foreclos- 
ure of  the  mortgage  Is  conceded  to  have 
been  regular.  The  Issue  raised  by  the  plead- 
ings is  whether  the  defendant  T.  L.  Beisek- 
er,  as  agent  for  the  defendant  Riley,  extend- 
ed the  time  during  which  a  redemption  might 
be  made  from  the  sale. 

The  plaintiff  was  the  owner  of  the  land 
at  the  time  of  the  foreclosure.  In  reference 
to  the  right  of  the  plaintiff  to  redeem,  the 
complaint  contains  the  following  allegation: 
"That  thereafter,  to  wit.  on  or  about  Novem- 
ber 25,  1905,  said  Belseker  &  Co.,  by  T.  L. 
Belseker,  in  writing  informed  said  plaintiff 
that  in  case  that  plaintiff  did  not  desire  to 
pay  the  amount  due  on  said  mortgage  at  that 
time,  or  within  the  time  allowed  by  law  for 
redemption  of  the  said  foreclosure,  that  said 
company  might  have  such  further  time  as 
suited  its  convenience  to  make  such  payment, 
provided  that  said  company  pay  interest  on 
said  amount  at  the  rate  of  12  per  cent  per 
annum  until  paid."  This  allegation  of  the 
complaint  is  denied  by  the  answer.  What 
transpired  between  J.  A,  Wright  the  agent 
for  the  plaintiff,  and  T.  L.  Belseker,  agent 
for  the  defendant,  in  reference  to  the  al- 
leged extension  of  the  time  during  which  a 
redemption  might  be  made,  -was  through  let- 


ters. Some  of  these  letters  are  in  evidence, 
and  are,  so  far  as  material,  as  follows:  The 
foreclosure  sale  was  made  on  June  3,  19C6, 
and  the  one  year  allowed  for  a  redemption 
therefrom  expired  on  June  4,  1906,  beine 
Sunday.  On  November  14, 1906,  Wright  wrote 
Belseker  &  Co.,  at  Fessenden,  N.  D.,  and  In- 
closed a  check  for  $316  as  payment  in  full 
for  said  mortgage.  On  November  2l8t  Bel- 
seker answered  this  letter,  and  Informed 
Wright  that  said  mortgage  had  been  fore- 
closed, and  that  the  amount  necessary  to 
redeem  from  the  foreclosure  was  $529.38, 
and  that  upon  receipt  of  $214.38  in  addition 
to  the  $315  he  would  have  the  sheriff  issue 
to  him  a  redemption  certificate.  On  Novem- 
ber 23,  1905,  Wright  wrote  Belseker  in  an- 
swer to  the  letter  of  November  2l8t,  and 
complained  of  the  charges  for  costs  and  in- 
terest and  asked  for  a  detailed  statement  of 
the  amount  necessary  to  redeem.  On  No- 
vember 25th  Belseker  sent  a  detailed  state- 
ment of  the  taxes  paid,  interest  since  the  ex- 
ecution of  the  mortgage  at  12  per  cent  at- 
torney's, printer's,  sherlfTs  fees,  and  record- 
ing fees,  making  the  amount  due  at  the  date 
of  writing  said  letter  $529.38.  In  that  letter 
is  contained  the  following  statement:  "There 
is  no  use  of  our  getting  into  an  abortive  ar- 
gument over  this  matter,  but  we  feel  that  the 
present  holder  of  that  mortgage  has  carried 
you  beyond  reason,  and,  if  It  is  true  that  yon 
were  ready  to  pay  this  matter  years  ago,  -we 
exclaim,  why  didn't  yon?  We  will  aiso  say 
that  if  you  do  not  care  to  pay  up  this  mat- 
ter now,  let  It  go  to  suit  your  convenience, 
as  the  matter  is  drawing  interest  at  the  rate 
of  12  per  cent"  The  $315  was  returned 
to  Wright  in  this  letter.  This  letter  was 
never  answered  by  Wright,  and  there  was  no 
further  communication  between  the  parties 
In  reference  to  the  mortgage  until  June  6, 1905. 
after  the  deed  .had  been  Issued,  when  Wright 
wrote  from  Kenmare,  N.  D.,  to  Beiseker  &  Co.. 
at  Fessenden,  N.  D.,  as  follows:  "My  Dear  Sir: 
Kindly  drop  me  a  line  by  return  mail  and  let 
me  know  how  soon  the  McBrlde  mortgage 
that  was  foreclosed  has  to  be  redeemed,  and 
greatly  oblige.  Also  let  me  know  the  amount 
needed,  and  would  you  discount  the  attor- 
ney's fees  if  paid  at  once?"  On  June  llth 
Belseker  &  Co.  answered  Wright's  letter  as 
follows:  "Mr.  J.  A.  Wright,  Kenmare,  N. 
Dak.  Dear  Sir:  Replying  to  yours  of  jhne 
6tb,  relative  to  the  McBrlde  foreclosure,  -will 
say  that  this  property  went  to  sheriff's  deed 
on  June  5th."  On  June  14th  Wright  wrote 
Beiseker  &  Co.  as  follows:  "Gentlemen:  I 
sent  you  a  letter  on  June  Ist  asking  for  the 
exact  amount  necessary  for  the  redemption 
of  a  certain  mortgage  given  by  Malcolm  Mc- 
Bride,  covering  lots.  •  •  •  I  have  re- 
ceived no  answer.  No  doubt  the  letter  haa 
been  lost  as  it  was  an  important  lettor 
which  you  would  certainly  bare  replied  to 
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bad  yon  received  It.  I  tblnk  from  my  mem- 
ory of  your  former  letters  that  this  should 
be  sent  yon  some  time  In  Jane,  hence  I  will 
not  ivalt  longer  for  reply,  and  will  enclose 
herewith  a  die<^  for  the  sum  of  $360.00. 
No  doal)t  that  will  be  sufficient  to  cover  the 
mttre  cost,  and  If  It  is  more  than  necessary 
yoa  can  retnm  the  balance  and  also  the  cer- 
tificate of  redemption.  If  this  amount  is 
not  correct,  kindly  notify  me  at  once,  and  I 
wlU  remit  If  more  Is  needed."  On  June  16th 
Betseker  &  Co.  answered  this  letter,  return- 
ing tlie  check  for  $560^  and  Informed  Wright 
that  a  sheriff's  deed  was  issued  on  June  5, 
1906u  The  complaint  in  substance  alleges 
that  Belaeker  fraudulently  agreed  to  an  ex- 
tension of  the  redemption  period,  and  there- 
by Induced  the  plaintiff  to  allow  one  year  to 
expire  without  redeeming  in  reliance  on  such 
promise.  The  answer  denies  making  of  the 
promise,  and  denies  all  of  the  allegations 
of  the  complaint  In  regard  to  the  extension 
of  time  and  the  reliance  thereon  after  the 
period  of  one  year  had  expired,  and  alleges 
the  foreclosure  of  the  mortgage  and  the  pur- 
chase of  the  premises  at  the  foreclosure  sale 
by  the  defendant  Riley,  who  thereby  became 
the  absolute  owner  thereof,  and  that  she 
thereafter  conveyed  the  same  to  the  defend- 
ant T.  L.  Beiseker,  who  is  now  the  absolute 
owner  thereof. 

The  trial  court  made  findings  of  fact  and 
conclusions  of  law  favorable  to  the  plaintiff, 
and  adjudged  that  It  Is  entitled  to  redeem 
from  the  sale.  There  was  no  finding  of  fraud- 
ulent intent  on  defendant's  part  The  de- 
fendants have  appealed  from  that  Judgment, 
and  demand  a  trial  de  novo  in  this  court,  un- 
der the  provisions  of  section  7229,  Rev. 
Codes  1905.  The  findings  of  fact  of  the  trial 
court  are  attacked,  and  defendants  claim 
that  the  evidence  does  not  sustain  them. 
The  appellants  especially  challenge  the  find- 
ing of  the  district  court  to  the  effect  that  the 
plaintiff  relied  upon  the  statement  contained 
In  the  lett^  of  November  25,  1905,  and 
claim  that  the  evidence  does  not  sustain  it 
It  clearly  appears  from  the  evidence  that 
Beiseker  did  not  intend  to  mislead  the  plain- 
tifr  in  any  way  as  to  the  time  when  the  re- 
demption period  expired,'  and  that  he  did 
not  Intend  to  lead  Wright  to  believe  that 
payment  at  any  time  in  the  future  would  be 
satisfactory.  The  only  questions  remaining, 
then,  are:  Did  the  language  of  the  letter  of 
November  25th  Justify  Wright  in  relying  up- 
on it  as  an  unconditional  promise  to  accept 
payment  at  any  time  In  the  future;  and,  if  he 
was  Justified  In  doing  so,  did  Wright  actual- 
ly rely  on  what  was  there  said  and  in  conse- 
quence thereof  did  not  redeem  within  the 
year?  Whereas  the  language  of  the  letter  is 
extremely  indefinite,  It  may  be  sufficient,  con- 
sidered  alone,  to  have  led  Wright  to  believe 
that  he  had  a  right  to  redeon  after  the  year 
expired.  However  that  may  be,  we  do  not 
think  that  there  is  any  reasonable  support 


for  the  contention  that  It  was  actually  rdled 
on  as  such  by  Wright.  We  reach  the  op- 
posite conclusion  as  to  this  matter,  which  Is 
that  Wright  did  not  rely  upon  that  letter 
until  he  found  that  the  time  for  a  redemp- 
tion had  expired.  After  the  letter  of  No' 
vember  26th  there  was  no  correspondence 
between  the  parties  until  June  6th.  Wright's 
conduct  after  the  letter  of  November  23th, 
and  his  letters  In  June,  1906,  clearly  show 
that  he  Intended  to  redeem  during  the  year. 
In  bis  letter  of  June  6tb  he  asks:  "How 
soon  the  McBride  mortgage  that  was  fore- 
closed has  to  be  redeemed,  etc.  Also  let  me 
know  the  amount  needed,  and  would  yon 
discount  the  attorney's  fees  if  paid  at  once?" 
If  he  was  relying  on  an  unlimited  extension, 
he  would  not  naturally  have  asked  concern- 
ing anything  except  the  amount  due.  It  was 
utterly  Immaterial  when  a  redemption  must 
be  made  if  he  was  relying  upon  the  letter 
of  November  25th,  and  he  would  not  natur- 
ally have  asked  for  a  reduction  of  the 
amount  of  the  attom^'s  fees  If  he  deemed 
himself  to  be  redeeming  In  pursuance  of  the 
letter.  In  his  letter  of  June  16th  Wright 
states:  "I  think  from  my  memory  of  your 
former  letters  that  this  should  be  sent  you 
some  time  in  June.  Hence,  I  will  not  wait 
longer  for  reply,  but  will  inclose  herewith  a 
check  for  the  sum  of  1660.00."  If  he  was 
relying  upon  the  right  to  redeem  from  the 
mortgage  at  any  time  In  the  future,  why 
should  he  be  under  the  impression  from 
memory  that  the  redemption  money  should 
be  sent  In  June?  There  was  nothing  in  the 
letter  from  which  he  had  a  right  to  conclude 
that  the  so-called  extension  was  at  all  lim- 
ited to  a  payment  in  June.  In  bis  evidence 
Wright  testifies  that  he  started  for  Fesaea- 
den  (Belseker's  residence)  to  redeem  from 
the  foreclosure  sale,  but  that  he  did  not  stop 
over  there  because  his  ticket  did  not  permit 
a  stop-over  at  tilat  time,  and  that  he  went 
on  to  Kemnare.  He  arrived  at  Kenmare  be- 
fore the  time  for  a  redemption  had  expired. 
The  statement  In  the  letter  Is  so  very  gen- 
eral that  it  may  well  be  doubted  whether 
either  of  the  parties  thought  at  the  time  that 
It  could  refer  to  time  beyond  the  year.  There 
Is  nothing  in  the  letter  expressly  relating  to 
the  expiration  of  the  period  of  redemption. 
What  be  meant  by  this  indefinite  language 
Is  explained  by  Beiseker,  and  he  expressly 
denies  that  he  Intended  an  extension  at 
Wright's  option  Indefinitely.  He  states  that 
the  broad  language  referred  to  was  used  In 
view  of  the  fact  of  the  long  time  before  the 
redemption  period  expired,  and  with  the 
knowledge  that  the  assignee  was  satisfied  to 
allow  the  matter  to  continue  at  12  per  cent  in- 
terest until  the  redemption  expired.  It  seems 
incredible  that  a  man  of  Wright's  extensive 
business  experience  would  deliberately  rely 
on  such  general  and  indefinite  language  made 
by  one  between  whom  and  himself  existed 
no  relations  of  trust  or  friendship.  On  the 
other  band,  It  seems  incredible  that  a  busl- 
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ness  man  of  Belsdcer's  experience  would 
consent  to  such  an  Indefinite  extension  be- 
yond the  period  of  redemption  without  mak- 
ing any  provision  for  the  payment  of  the 
interest  on  which  his  principal  relied.  If 
such  a  promise  or  proposition  had  been  made 
at  about  the  time  the  redemption  period  was 
to  expire,  there  would  be  some  force  in  the 
contention  that  it  was  relied  upon.  These 
considerations,  together  with  the  letters  and 
other  evidence,  convince  us  that  Wright  did 
not  rely  upon  the  statement  in  the  letter. 
Unless  he  relied  upon  it  in  good  faith,  and 
was  Influenced  or  lulled  thereby  into  not  re- 
deeming within  the  year,  he  cannot  now 
bring  the  letter  into  the  case  claiming  that 
he  relied  upon  it  at  that  time.  The  reliance 
upon  It  must  have  been  actual  and  in  good 
faith  from  the  time  of  receiving  it  The  bur- 
den Is  upon  him  to  prove  that  fact  In  view 
of  these  facts  and  the  exceedingly  general 
language  of  the  letter  and  the  time  when 
made,  and  that  the  letter  did  not  unequivo- 
cally refer  to  accepting  payment  after  the 
year,  we  are  convinced  that  redemption 
should  not  be  allowed,  as  there  is  no  right 
shown  thereto  by  that  clear  and  convincing 
evidence  required  in  this  class  of  cases. 

There  Is  no  dispute  as  to  the  legal  prin- 
ciples applicable.  There  Is  no  claim  of  a  con- 
tract right  of  redemptJon.  The  only  claim  is 
that  plaintiff  was  led  to  forego -a  redemption 
within  the  year  by  the  statement  or  promise 
contained  tn  the  letter  which  he  relied  on, 
and  that  the  defendant  Is  therefore  estopped 
from  now  denying  that  right.  As  In  all  equi- 
table actions  of  a  similar  character,  the' 
right  to  redeem  as  against  a  deed  would  not 
be  upheld  except  on  evidence  of  a  clear  and 
convincing  nature.  Measured  by  that  stand- 
ard, the  showing  in  this  case  fails.  Grant- 
ing a  redemption  on  the  vague,  unsatisfacto- 
ry, and  contradictory  evidence  In  the  record 
would  expressly  Jeopardize  titles  by  deeds, 
and  render  them  of  no  practical  value,  al- 
though based  on  regular,  satisfactory  pro- 
ceedings. 

The  Judgment  of  the  district  court  Is  re- 
versed and  the  action  dismissed.    All  concur. 


WEATHE3RBR  et  al.  v.  HEBRON  et  al. 

(Supreme  Court  of  South  Dakota.     March  23, 
1010.) 

1.  Injunction  (|  107*)— Biqht  to  Maintain 
—Taxpayer. 

Any  taxpayer  or  elector  may.  in  a  proper 
case,  sue  to  restrain  a  public  officer  from  an 
Illegal  act. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  K  181-183;    Dec.  Dig.  t  107.*] 

2.  CouRTiBS  (I  19e*)—PLBADiN0— Complaint 
—Sufficiency. 

Where  It  appears  that  public  officers  took 
some  action  in  the  matter  of  submitting  a  coun- 
ty bond  issue  to  vote,  taxpayers  seeking  to  show 
irregularity  therein  must  allege,  either  in  form 
or  substance,  what  such  action  was,  so  that  the 


court  may  eondnde  from  the  face  of  the  plead- 
ing as  to  the  regularity  thereof. 

[EJd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig,  f  808;   Dea  Dig.  i  196.*] 

Appeal  from  Circuit  Court,  Potter  County. 

Action  by  Joseph  Weatherer  and  others 
against  J.  S.  Herron  and  others,  as  the 
County  Commissioners  ot  Potter  County,  and 

C.  M.  Breene,  as  County  Auditor  of  Potter 
Connty.  From  an  order  sustaining  a  demur- 
rer to  the  complaint  plaintiffs  appeaL  Af- 
firmed. 

Albert  Gunderaon,  for  appellants.  GafTy 
&  Stq)henB  and  D.  J.  O'Keefe,  for  respond- 
ents. 

McCOT,  J.  This  was  an  action  to  restrain 
the  county  auditor  and  county  commissioners 
of  Potter  county  from  issuing  certain  bonds 
voted  for  at  the  general  election  In  1908,  for 
the  purpose  of  constructing  a  courthouse. 
Defendants  appeared  and -demurred  to  the 
complaint  on  the  grounds  that  there  is  a  de- 
fect of  parties  plaintiff,  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  waa 
sustained,  and  plaintiffs  appeal,  and  assign  as 
error  the  sustaining  of  such  demurrer.  The 
record  does  not  show  on  what  particular 
ground  the  demurrer  was  sustained.  It  ap- 
pears from  the  allegations  of  the  complaint 
that  plaintiffs  are  citizens  and  taxpayers  of 
Potter  county.  In  State  v.  Lien,  9  S.  D.  287, 
68  N.  W.  748,  and  in  State  v.  Menzle,  17  8. 

D.  S35,  97  N.  W.  745,  it  is  held  that  where 
the  relief  sought  is  a  public  matter,  or  one 
of  public'  right  any  taxpayer  <x  elector  of 
the  coimty  mlay  apply  for  and  obtain  a  writ  of 
mandamus,  in  a  proper  case,  to  enforce  the 
performance  of  a  public  duty,  and  we  are  of 
the  opinion  that  for  the  same  reason  any  tax- 
payer or  elector  might  In  a  propw  case, 
maintain  an  Injunction  proceeding  restrain- 
ing a  public  officer  from  the  performance  of 
an  Illegal  act 

The  complaint  Is  a  voluminous  document, 
and  It  would  serve  no  useful  or  practical  pur- 
pose to  repeat  it  In  full,  but  it  Is  sufficient 
to  say  that  the  statements  therein  contained 
are  so  indefinite  and  contradictory  in  terms 
and  consist  so  almost  wholly  of  conclusions 
that  the  court  was  clearly  right  in  sustain- 
ing the  demurrer.  In  one  part  of  this  com- 
plaint appears  the  following:  "And  the  plain- 
tiffs allege  that  said  commissioners  of 
said  county  have  not  at  any  time  submitted 
to  the  voters  of  said  county  the  proposition 
of  Issuing  the  bonds  of  said  county,  in  the 
sum  of  fifty  thousand  dollars,  or  any  other 
sum,  or  at  all,"  but  It  does  appear  from 
said  complaint  by  clear  Inference,  that  said 
commissioners  did  pass  a  resolution  concern- 
ing the  submission  of  said  bonds  to  a  voto. 
The  complaint  in  one  part  states  a  great 
many  things  which  the  commissioners  did  not 
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do.  and  then  In  another  part  says  that  the 
cominlssloners  and  auditor  pretended  to  do 
these  very  things  which  the  complaint  Bays 
they  did  not  do.  The  complaint  says  the  au- 
ditor pretended  to  submit  the  question  to  the 
voters,  and  the  commissioners  did  canvass 
pretended  election  returns,  but  what  the  coun- 
ty commissioners  In  fact  did,  or  what  was  in 
fact  done  by  the  county  auditor,  Is  in  no 
manner  set  out  by  the  allegations  of  the 
complaint,  either  by  record  of  their  procedure 
or  otberwlse.  What  was  the  form  or  sub- 
stance of  the  notice  calling  the  meeting  of  the 
dHnmlssioners,  what  was  the  form  or  sub- 
stance of  the  resolution  passed,  what  was  the 
form  or  substance  of  the  notice  of  election 
or  tmllot  used,  in  no  manner  appear.  There 
is  notliing  in  the  allegations  of  the  complaint 
from  which  the  court  might  or  could  con- 
dude  whether  or  not  the  procedure  on  which 
the  Issuance  of  these  bonds  is  sought  was 
regular  or  Irregular,  other  than  the  conclu- 
sion of  the  pleader.  Where  it  appears  that 
these  public  officers  did  take  some  action  in 
the  matter  of  submitting  the  said  question  to 
a  vote,  it  was  necessary  for  plaintiffs  who 
sought  to  show  irregularity  in  such  proceed- 
ings, to  allege,  either  in  form  or  substance, 
what  such  action  was,  so  that  the  court  might 
conclude  from  the  face  of  the  pleatUng  as  to 
the  regularity  thereof. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


CmZEJNS'  TRUST  &  SAVINGS  BANK  v. 
ZBNOR  et  al. 

(Snpreme  Court  of  South  Dakota.     March  28, 
1910.) 

Appeai.  and  Bbbob  (1 1024*)— Skvibw— Ques- 
tions OF  Fact. 

The  Supreme  CJourt  is  not  justified  in  re- 
versing the  trial  court  upon  a  question  of  fact 
raised  on  a  motion  to  open  a  default. 

[£]d.  Note.— For  other  cases,  see  Appeal  and 
BhTor.  Cent  Dig.  H  4020-4028;  Dec.  Dig.  f 
1024.*] 

Appeal  from  Circuit  Court,  Brown  County 
Action  by  the  Citizens'  Trust  &  Savings 
Bank  against  L.  L.  Zenor  and  others.  There 
was  a  default  Judgment,  and  from  an  order 
refusing  to  open  the  same^  defendants  ap- 
peal.   Afllrmed. 

L.  F.  Lammers  and  Campbell  &  Taylor, 
for  appellants.  Taubman  &  Williamson,  for 
respondenC 

WHITING,  P.  J.  This  cause  comes  before 
this  court  up<m  an  appeal  from  the  order  of 
the  circuit  court  refusing  to  open  up  a  de-' 
fault  Judgment  and  allow  the  defendant  to 
interpose  an  answer  to  the  complaint  herein. 

Upon  the  motion  in  the  court  below,  the 
defendant  presented  affidavits  stating  facts 
which,  if  true,  would  entitle  the  plaintiff  to 


the  relief  prayed  for,  which  was  that  he  be 
allowed  to  answer  owing  to  his  failure  so 
to  do,  within  the  time  provided  by  statute, 
being  due  to  excusable  neglect,  etc.  The 
plaintiff  presented  affidavits  disputing  the 
allegations  of  defendant's  affidavits,  thus 
leaving  to  the  trial  court  the  determination 
of  an  issue  of  fact  as  to  whether  the  attor- 
ney for  the  plaintiff  had  entered  into  a  ver- 
bal stipulation  wherein  he  had  granted  to  the 
defendant  an  extentlon  of  time  within  which 
to  answer  the  complaint  herein.  The  con- 
tents of  such  affidavits  are  such  that  there  is 
no  chance  to  say  that  any  of  the  parties  who 
made  such  affidavits  are  merely  mistaken, 
but  it  is  clear  that  the  affidavits  on  one  side 
or  the  other  are  willfully  false.  If  the  affi- 
davits submitted  by  defendant  are  true,  the 
attorney  for  the  plaintiff,  a  sworn  officer  of 
this  court,  is  guilty  of  conduct  which  wonld 
brand  him  as  unfit  for  the  profession  to 
which  he  belongs.  The  Judge  of  the  circuit 
court,  who  considered  these  affidavits,  was 
certainly  In  a  better  position  to  Judge  of  the 
weight  to  be  given  to  the  same  than  are  the 
Judges  of  this  court,  especially  Inasmuch  as 
he  was  well  acquainted  with  the  said  attor- 
ney above  referred  to,  and  certainly  this 
court  would  not  be  Justified  In  reversing  the 
decision  of  such  trial  court  upon  this  dis- 
puted question  of  fact 
The  order  of  the  trial  court  la  affirmed. 

McCOT,  J^  not  Bitting. 


AULTMAN  BNGINB  &  THRESHER  OO.  v. 
YOUNG  et  al.' 

(Supreme  Court  of  South  Dakota.     March  23. 
1910.) 

1.  Chattei,    Mobtoaqes    (S    1S4*)— Filino— 
Rbnkwal  —  Faildbe   to   Renew  —  Subsb- 

qUBNT  iNOnVBBANCEB. 

Civ.  Code,  {  2089,  provides  that  a  chattel 
mortgage  ceases  to  be  valid  as  against  crediton 
of  the  mortgagor  and  subsequent  purchasers  or 
incumbrancers  in  good  faith,  after  three  years 
from  the  filing  thereof,  unless,  within  30  days 
next  preceding  the  expiration  of  such  term, 
a  copy  of  the  mortgage  and  a  statement  of 
the  amount  due,  sworn  to,  are  filed  anew  witii 
the  register  of  deeds;  and  in  like  manner  the 
mortgage  and  statement  must  be  again  filed 
ever^  3  years,  or  it  ceases  to  be  valid  against 
creditors  of  the  mortgagor  and  subsequent  pur- 
chasers or  incumbrancers.  Held,  that  a  subse- 
quent incumbrancer  whose  mortgage  was  taken 
before  expiration  of  six  years  was  not  entitled 
to  raise  the  question  that  under  the  concluding 
paragraph  of  the  section  a  creditor,  subsequent 
punmaser,  and  incnmbrancer  are  placed  on  the 
same  footing  because  of  the  omission  of  the 
words  "in  good  faith,"  but  that  be  fell  within 
the  class  descrllied  in  the  preceding  portion  of 
the  section  requiring  "good  faith"  of  the  pur- 
chaser or  incnmbrancer. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  18  263,  269;  Dec  Dig.  | 
154.*] 
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2.  Chattel  ITobtqaois  (t  .187*)  —  Fiunq  — 
Renewal— Failcbe  to  Rbksw— Cbeditobs 
Who  Mat  Take  Advantage  of. 

A  creditor  of  a  chattel  mortgaKor  canaot 
attack  the  mortgage  because  not  renewed  at  the 
expiration  of  three  years,  as  required  hj  Giv. 
Code,  f  2089,  without  first  having  obtained  an 
Interest  in  or  a  Hen  upon  the  mortgaged  prop- 
erty through  some  judicial  process. 

[Ed.  Note.— For  other  cases,  see  Chattel  ATort- 
gages,  Cent  Dig.  {{  430-438 ;  Dec.  Dig.  i  197.*] 

3.  Chattel  Mobtoages  (t  165*)— Filing— Re- 
newal—Failube  TO  Renew— Subsequent 
Incuubbanceb  in  "Good  Faith." 

Civ.  Code,  {  2069,  provides  that  a  chattel 
mortgage  ceases  to  be  valid  as  against  creditors 
of  the  mortgagor  and  subsequent  purchasers 
or  Incumbrancers  in  good  faith,  after  three 
years  from  the  filing  thereof,  unless,  within  30 
days  next  preceding  the  expiration  of  snch  term, 
a  copy  of  the  mortgage  and  a  statement  of  the 
amount  due,  sworn  to,  are  filed  anew,  with  the 
renter  of  deeds.  Section  2448  defines  "good 
faith"  as  an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  an- 
other, even  through  the  forms  or  technicalities 
of  law,  with  an  absence  of  all  information  or 
belief  of  facts  which  would  render  the  transac- 
tion unconscientious.  Section  2452  provides 
that  every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  on 
Inquiry,  and  who  omits  to  make  such  inquiry, 
is  deemed  to  have  constructive  notice.  A  second 
mortgage  given  more  than  three  years  after  the 
filing  of  the  first  mortgage,  wbidi  was  not  re- 
newed, described  the  mortgaged  property  as  that 
purchased  from  the  first  mortgagee,  and  stated 
that  it  was  subject  to  any  incumbrance  held  hy 
the  first  mortgagee.  Held,  that  the  insertion 
of  the  clause  in  the  second  mortgage,  "subject  to 
any  incumbrance  held  by  the  first  mortgagee," 
was  sufficient  to  put  the  second  mortgagee  upon 
inqniry  whether  the  first  mortgage  had  been 
paid,  and  to  charge  the  second  mortgagee  with 
constructive  notice  that  it  had  not,  where  such 
was  the  fact,  and  deny  him  the  character  of  a 
subsequent  incumbrancer  "in  good  faith"  en- 
titled to  the  benefit  of  section  2089. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §{  264,  270;  Dec.  Dig.  i  155.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3117-^121 ;   vol.  8,  p.  7672.] 

Appeal  from  Circuit  Court,  Beadle  County. 

Action  l^  the  Aultman  Engine  &  Thresh- 
er Company  against  Charles  E.  Young  and 
another.  From  an  order  sustaining  a  demur- 
rer to  the  complaint  and  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

A.  W.  Wllmarth,  for  appellant  Crawford, 
Taylor  &  Falrbank,  for  respondents. 

SMITH,  J.  This  Is  an  appeal  from  an  or- 
der of  the  circuit  court  of  Beadle  county, 
sustaining  defendant's  demurrer  to  plaintiff's 
complaint,  and  from  a  Judgment  for  defend- 
ant entered  upon  plaintiff's  election  to  stand 
npon  the  allegations  of  Its  complaint  The 
complaint  alleged,  In  substance,  that  in  July, 
1904,  one  H.  S.  Drake  was  the  owner  of  a 
certain  Buffalo  Pitts  engine,  and  upon  that 
day  executed  and  delivered  to  H.  W.  Dean 
a  chattel  mortgage  thereon  for  the  sum  of 
!^1.025  to  secure  an  indebtedness  due  from 
Drake  to  said  Dean,  which  mortgage  was  fil- 
ed in  the  register  of  deeds'  office  of  Beadle 


county,  on  the  13th  day  of  July,  1904;   that 
no  renewal  of  said  mortgage  has  ever  been 
filed  In  said  office;    that  the  Indebtedness 
secured  thereby  had  never  been  paid;    that 
on  the  Sd  day  of  September,  1907,  the  said 
H.  S.  Drake,  being  still  the  owner  of  the 
said  Buffalo  Pitts  engine,  executed  and  de- 
livered to  plaintiff  a  chattel  mortgage  to  se- 
cure an  indebtedness  in  the  sum  of  $625  to 
said  plaintiff,  which  mortgage  was  duly  filed 
In  the  office  of  the  register  of  deeds  of  Beadle 
connty,  on  September  S,  1907 ;  that  said  last- 
named   mortgage  specifically   described   the 
Buffalo  Pitts  engine  as  the  one  theretofore 
purchased  from  H.  W.  Dean  by  said  H.  S. 
Drake,  and  also  contained  a  recital  that  said 
mortgage  was  "subject  to  any  Incnmbrance 
held  by  said  H.  W.  Dean."     And  it  is  ex- 
pressly alleged  in  the  compiaint  that  the  "in- 
cumbrance"  referred  to  was  the  mortga^ 
given  by  H.  S.  Drake  to  H.  W.  Dean  in  1904, 
and  that  It  was'  so  understood  by  the  plain- 
tiff and  H.  S.  Drake  at  the  time  of  the  exe- 
cution of  said  last-named  mortgage;    that 
each  of  said  mortgages  contained  the  usual 
power  of  sale,  and  the  mortgage  executed 
and  delivered  to  the  plaintiff  contained  a 
provision   authorizing  the  plaintiff  to   take 
possession  of  the  mortgaged  property  for  pur- 
poses of  foreclosure  upon  a  default  in  pay- 
ment;   that  the  defendant  Chas.  B.  Toung, 
sheriff  of  Beadle  county,  acting  under  au- 
thority of  defendant  H.  W.  Dean,  took  pos- 
session of  the  mortgaged  property,  on  De- 
cember 15,  1907,  for  the  purpose  of  foreclos- 
ing the  mortgage  given  to  H.  W.  Dean  in 
July,  1904,  advertised  the  same  for  sale  un- 
der the  power  of  attorney  contained  in  the 
mortgage,  and  on  the  28th  day  of  December, 
1007,  under  foreclosure  proceedings  duly  had, 
sold   the  said   Buffalo   Pitts  engine  to  the 
defendant  H.  W.  Dean,  who  took  possession 
of  and  converted  the  same  to  his  own  use; 
that  prior  to  the  foreclosure  sale  the  plain- 
tiff delivered   to    the   defendant   Chas.    E. 
Young  a  duplicate  of  the  chattel  mortgage 
from  H.  W.  Drake  to  the  plaintiff,  and  de- 
manded that  said  Young  sell  said  property 
and  apply  the  proceeds  thereof,  in  satisfac- 
tion of  the  notes  secured  by  the  plalntifTs 
mortgage ;  that  H.  W.  Drake  has  never  paid 
the  indebtedness  to  this  plaintiff,  nor  any 
part  thereof,  and  the  whole  amount  thereof 
was  due  and  payable  at  the  time  of  said  de- 
mand and  at  the  time  of  said  mortgage  fore- 
closure sale.     The  defendant   demurrtsd  to 
the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of   action,    and   specifies   as    the   particular 
grounds  of  said  demurrer:    "That  It  Is  spe- 
cifically stated  In  the  chattel  mortgage  under 
which  this  plaintiff  claims  right  of  posses- 
sion  that    the    engine    so    mortgaged    was 
Iwught  of  H.  W.  Dean,  and  It  therefore  ap- 
pears on  the  face  of  the  complaint  that  the 
plaintiff  had  actual  knowledge  of  the  ex- 
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iBtence  of  the  prior  chattel  mortgage  held  by 
H.  W.  Dean  at  the  time  the  second  mort- 
ptKe  was  taken,  and  that  the  second  mort- 
gase.  Itself,  was  made  subject  to  and  In- 
ferior to  the  lien  of  the  first  mortgage  held 
by  defendant  Dean."  The  demurrer  was  sus- 
tatned  by  the  trial  court,  and  thereafter  a 
Jadsznent  entered  for  plaintiff,  which  recites 
^at  the  plaintiff  declined  to  apply  to  the 
court  for  leave  to  amend  Its  complaint,  and 
elected  to  stand  thereon,  and  that  Judgment 
tras  duly  entered  upon  said  election. 

Appellant  contends  that  the  court  erred  In 
sustaining  the  demurrer:  "First  Because 
tlie  plaintiff  was  a  creditor  of  the  mortgagor, 
and  the  mortgage  of  H.  W.  Dean  was  void 
as  against  the  mortgagor  at  the  time  of  the 
filing  of  plaintiff's  mortgage,  because  the 
said  H.  W.  Dean's  mortgage  had  been  filed 
more  than  8  years  and  30  days  without  any 
renewal,  at  the  time  the  plaintiff's  mortgage 
was  filed.  Second.  Because  plaintiff  was  a 
subsequent  incumbrancer  in  good  faith  for 
value  after  the  term  of  80  days  had  expired 
sabsequent  to  3  years  after  the  H.  W.  Dean 
mortgage  was  filed.  Because  the  said  H.  W. 
Dean  had  not  filed  a  copy  of  said  mortgage 
and  affidavit  of  the  amount  claimed  by  the 
lien  as  required  by  section  2089,  Civ.  Code. 
Because  there  was  no  affidavit  of  the  amount 
dae  on  the  H.  W.  Dean  mortgage,  as  required 
by  section  2089  of  the  Civil  Code.  Third.  The 
plaintiff  had  the  right  to  infer  from  the  rec- 
ord that  the  said  H.  W.  Dean  mortgage  had 
been  paid  and  Is  protected  by  the  record  as 
a  bona  fide  Incumbrancer."  Section  2089  of 
tbe  Civil  Code  reads  as  follows:  "A  mort- 
gage of  personal  property  ceases  to  be  valid 
as  against  creditors  of  the  mortgagor,  and 
subsequent  purchasers  or  incumbrancers  in 
good  faith,  after  the  expiration  of  three 
years  from  the  filing  thereof,  unless  wltJtln 
thirty  days  next  preceding  the  expiration  of 
such  term,  a  copy  of  the  mortgage  and  a 
statement  of  the  amount  of  existing  debt  for 
which  the  mortgagee  or  his  assignee  claims 
a  lien,  sworn  to  and  subscribed  by  him,  his 
agent  or  attorney,  are  filed  anew  tn  the  of- 
fice of  the  register  of  deeds  In  the  county  in 
which  the  mortgagor  then  resides;  and  In 
like  manner,  the  mortgage  and  statement  of 
debt  must  be  again  filed  every  three  years  or 
It  ceases  to  be  valid  as  against  creditors  of 
the  mortgagor  and  subsequent  purchasers  or 
incumbrancers." 

Appellant  first  contends  "that,  under  the 
concluding  paragraph  of  section  2089,  the 
words,  'or  it  ceases  to  be  valid  as  against 
creditors  of  the  mortgagor,  and  subsequent 
pnrdiasers  and  Incumbrancers,'  the  rights  of 
creditors,  and  of  subsequent  purchasers  and 
Incumbrancers,  are  placed  on  an  equal  foot- 
ing." We  presume  counsel  means  by  this 
that  the  omission  of  the  words  "in  good 
foith"  from  this  paragraph  places  the  pur- 
idiaser  or  incumbrancer  in  the  same  position 
as  a  creditor,  and  that  as  actual  notice  of  a 
prior  mortgage  does  not  affect  the  rights  of 


a  creditor,  under  the  dedslon  of  this  court 
in  Kimball  Co.  y.  Kirfoy,  4  S.  D.  162,  65  N. 
W.  1110,  like  notice  would  not  affect  a-  pur- 
chaser or  incumbrancer.  We  need  not  decide 
this  question,  for  the  reason  that  the  plain- 
tiff is  not  within  the  .class  of  incumbrancers 
described  In  said  paragraph,  because  its 
mortgage  was  not  taken  after  the  six  years 
contemplated  by  this  paragraph,  but  falls 
within  the  class  described  in  the  preceding 
portion  of  the  section,  which  requires  "good 
faith"  on  the  part  of  the  purchaser  or  in- 
cumbrancer. 

Appellant  also  contends  ttiat  "it  makes  no 
difference  how  the  court  construes  this  stat- 
ute as  to  subsequent  purchasers  and  incum- 
brancers, because  the  plaintiff  here  is  a  cred- 
itor." This  court,  in  the  case  of  W.  W. 
Kimball  Co.  y.  Klrby,  supra,  hdd  that  the 
qualification  of  "good  faith  and  for  value" 
applies  only  to  "subsequent  purchasers  and 
incumbrancers,"  and  not  to  creditors,  and 
that  actual  notice  of  a  prior  mortgage  does 
not  affect  the  rights  of  the  execution  creditor. 
That  case  Involved  the  construction  of  sec- 
Uon  2086,  Civ.  Code,  which  is  as  foUows:  "A 
mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  and  sub- 
sequent purchasers  and  incumbrancers  of  the 
property  in  good  faith  for  value,  unless  the 
original,  or  an  authenticated  copy  thereof,  be 
filed  by  depositing  the  same  in  the  office  of 
the  register  of  deeds  of  the  county  where  the 
property  mortgaged  or  any  part  thereof,  is  at 
such  time  situated."  Under  this  section  of 
the  Code  a  chattel  mortgage  "is  void"  as 
against  "creditors  of  the  mortgagor,  and  sub- 
sequent purchasers  and  incumbrancers  of  the 
property  in  good  faith  for  value."  Onder 
section  2089,  Civ.  Code,  a  mortgage  of  per- 
sonal property  "ceases  to  be  valid,"  as  against 
"creditors  of  the  mortgagor,  and  subsequent 
purchasers  or  incumbrancers  in  good  faith." 
The  creditors,  as  to  whom  such  mortgage  is 
"void"  under  the  one  section,  and  "ceases  to 
be  valid"  under  the  other,  are  the  same. 
Whether  the  omission  from  section  2089  of 
the  words  "for  value,"  which  are  In  section 
2085,  would  render  necessary  any  distinction 
in  the  construction  of  the  two  sections,  is  not 
now  before  us,  because  the  character  of  the 
Indebtedness  here  involved  is  not  in  question 
as  to  either  party.  But  the  language  of  the 
two  sections  is  identical  both  as  to  "creditors" 
and  "subsequent  purchasers  and  incumbran- 
cers In  good  faith,"  and  the  ruling  of  this 
court  In  Pierson  v.  Hickey,  16  S.  D.  46,  91 
N.  W.  839,  is  plainly  controlling  as  to  cred- 
itors under  both  secttons.  In  Bank  y.  Lud- 
vigsen,  8  Wyo.  286,  56  Pac.  995,  67  Pac.  934, 
80  Am.  St  Rep.  928,  tliat  court,  discussing 
the  two  sections  of  the  law  of  that  state  gov- 
erning the  filing  and  renewal  of  chattel  mort- 
gages, which  are  similar  to  our  own,  says: 
"A  mortgage  not  filed  as  provided  in  the  act 
is  absolutely  void  'as  agahist  creditors  of  the 
mortgagor.'"  One  not  renewed  as  required 
by  the  previsions  of  section  U  "ceases  to  be 
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yalld  as  against  tbe  creditors  of  the  person 
making  the  same.  •  •  •  EMdently  the 
same  class  of  creditors  are  Intended  to  he 
and  are  covered  In  both  sections."  It  fol- 
lows that  the  creditor  who  seeks  to  attack 
the  validity  of  an  unrenewed  chattel  mort- 
gage mnst  proceed  In  the  same  manner  as 
the  creditor  who  seeks  to  attack  the  validity 
of  an  unfiled  mortgage. 

In  the  case  of  Union  National  Bank  v. 
Oinm,  8  N.  D.  193,  54  N.  W.  1034,  44  Am.  St 
Rep.  633,  In  discussing  the  rights  of  a  cred- 
itor under  section  2065,  the  court  says: 
"While  an  unfiled  diattel  mortgage  may  be 
void  as  to  a  general  creditor,  he  cannot  avail 
himself  of  the  statute  imtil  be  has  armed 
himself  with  attachment  or  execution  and  lev- 
ied on  the  property,  or  has  in  some  other 
way  secured  a  lien  thereon.  Before  he  has 
seized  the  property  covered  by  the  chattel 
mortgage  or  secured  some  lien  thereon,  he  is 
in  no  position  to  raise  the  question  that  the 
mortgage  is  void  as  to  him.  •  •  *  Wheth- 
er he  belongs  to  that  class  Is  one  question; 
whether  he  is  In  a  position  to  derive  benefit 
from  belonging  to  that  class  is  another  and 
entirely  different  question."  The  general 
rule  as  laid  down  by  the  authorities  is  stated 
In  6  Cyc.  1070:  "Although  recording  statutes 
usually  provide  that  an  unrecorded  mortgage 
is  void  as  to  creditors,  the  prevailing  doctrine 
only  makes  the  mortgage  void  against  those 
creditors  who  obtain  a  lien  on  the  mortgaged 
property  by  attaclmient  or  levy  of  execution 
before  the  instrument  is  filed  for  record  (cit- 
ing authorities).  This  rule  only  applies,  how- 
ever, to  creditors  who  became  such  before  the 
mortgage  was  executed;  and,*  where  credit 
was  extended  to  the  mortgagor  during  the 
time  that  the  mortgage  was  withheld  from 
record,  It  has  been  held  that  the  mortgage  is 
void  alike  as  to  creditors  with  or  without 
liens."  In  a  note  discussing  the  rule  In  New 
York,  it  Is  there  said:  "Although  it  was 
formerly  regarded  as  necessary  for  a  cred- 
itor whose  claim  antedated  the  execution  of 
a  mortgage  to  obtain  a  lien  on  the  mortgaged 
property  before  record.  In  order  to  prevail 
against  the  mortgagee,  *  *  *  it'  Is  held 
that  a  lien  was  unnecessary  where  the  claim 
arose  during  the  time  that  the  mortgage 
was  withheld  from  record,  *  •  •  provid- 
ed the  creditor  evmtually  secured  a  specific 
interest  in  the  property  by  levy  of  attach- 
ment or  execution.  *  •  •  And  this  dis- 
tinction between  claims  antedating  and  post- 
dating the  mortgage  has  been  abandoned, 
and  the  law  now  is  that  an  unrecorded  mort- 
gage is  void  as  to  creditors  with  or  without 
liens,  •  *  *  provided  they  get  Judgment 
and  levy  on  the  property  before  a  bona  fide 
absolute  transfer  of  It  has  been  made. 
*  •  •  The  reason  is  that,  although  a  cred- 
itor must  acquire  a  lien  on  the  property  be- 
fore attacking  the  mortgage,  it  is  not  the  ex- 
istence of  such  lien  which  makes  the  mort- 
gage void  as  to  blm,  but  be  can  assert  an  in- 
terest In  the  mortgaged  property  only  as  he 


could  assert  an  interest  in  any  other  prop- 
erty of  the  debtor."  It  will  thus  be  seen 
that,  whether  the  creditor  be  required  to  se- 
cure his  lien  by  attachment  or  executionr  be- 
fore the  filing  of  the  chattel  mortgage,  or 
wheth«:  he  be  permitted  to  acquire  such  lien 
by  a  levy  subsequent  to  the  filing  of  the 
mortgage,  he  is  not  In  either  case  in  a  posi- 
tion to  raise  the  question  of  the  validity  or 
Invalidity  of  the  unfiled  or  an  unrenewed 
chattel  mortgrage,  until  he  has  first  acquired 
a  specific  interest  in  the  property  by  means 
of  levy  under  an  attachment  or  execution. 
In  Cobbey  on  Chattel  Mortgages,  f  774,  the 
rule  is  thus  stated:  "To  enable  a  person  to 
attack  the  validity  of  a  mortgage  he  must 
sbow  some  right  to  the  property,  such  as  be- 
ing a  subsequent  purchaser,  llenholder,  or  a 
creditor  of  the  mortgagor  who  has  taken  legal 
steps  to  subject  the  property  to  the  payment 
of  his  debt  A  mortgage  cannot  be  legally 
questioned  until  the  creditor  clothes  himself 
with  a  Judgment  and  execution,  or  witb 
some  legal  process  against  the  property;  for 
creditors  cannot  Interfere  with  the  property 
of  their  debtors  without  process.  It  is  only 
a  subsequent  purchaser  or  a  mortgagee  or  a 
creditor  who  has  laid  hold  of  mortgaged 
property  by  legal  process  who  can  object 
that  the  mortgage  is  invalid  because  not  ex- 
ecuted in  good  faith." 

It  appears  clear  that  the  plaintiff  could 
not  attack  the  validity  of  this  unrenewed 
mortgage  as  a  creditor,  without  first  having 
obtained  an  interest  In  or  a  lien  upon  the 
mortgaged  property  through  some  Judicial 
process.  As  plaintiff  has  never  acquired  an 
Interest  in  the  mortgaged  property  by  pro- 
cess it  cannot,  as  a  creditor,  maintain  an  ac- 
tion for  its  conversion.  PlaintUTs  rights 
as  a  creditor  and  as  an  incumbrancer  are 
entirely  distinct  and  dissimilar.  In  Cobbey  on 
Chattel  Mortgages,  {  746,  it  is  said:  "A  par- 
ty holding  property  by  virtue  of  a  mortgage 
may  waive  his  claim  under  such  mortgage 
or  pledge,  and  attach  such  property  in  a  suit 
to  recover  the  debt  for  which  the  mortgage 
was  given,  and  such  an  attachment  Is  in  it- 
self a  waiver  of  the  claim  under  the  mort- 
gage. The  liens  respectively  created  by 
mortgage  and  by  attachment  on  the  same 
property  are  essentially  different,  and  can- 
not coexist" 

Appellant's  next  contention  is  that  It  waa 
In  fact  and  in  law  an  incumbrancer  "in  good 
faith"  when  it  accepted  the  mortgage  from 
H.  S.  Drake  in  September,  1907.  Appellant 
earnestly  insists  that  if  it  be  held  that  the 
words,  "subject  to  any  incumbrance  held  by 
H.  W.  Dean,"  were  constructive  notice,  and 
put  the  plaintiff  on  inquiry,  such  inquiry 
would  have  disclosed  nothing  more  than 
that  the  prior  mortgage  to  H.  W.  Dean  bad 
"ceased  to  be  valid"  as  against  a  subsequent 
incuinbrancer.  As  we  have  seen,  appellant 
falls  within  the  class  of  persons  named  In 
the  first  clause  of  section  206&— and  It  is  ea- 
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KDtlal  to  the  rlgbt  it  seeks  to  assert  that  It 
be  ail  Incumbrancer  "In  good  faith."  An  nn- 
renewed  chattel  mortgage  "ceases  to  be  val- 
id" only  as  against  a  creditor,  or  a  purchaser 
"In  good  faith."  If  the  plaintiff  be  an  In- 
cnmbrancer  "In  good  faith,"  It  Is  entitled 
to  the  protection  of  the  statute,  and  should 
recover  In  this  action  the  value  of  Its  In- 
terest In  the  mortgaged  property.  But  "good 
faith  consists  In  an  honest  Intention  to  ab- 
stain from  taking  any  unconscientious  ad- 
vantage of  another,  even  through  the  forms 
or  technicalities  of  law,  together  with  an  ab- 
sence of  all  information  or  belief  of  facts 
which  would  render  the  transaction  uncon- 
Bdeutloua."  Civ.  Code,  §  2448.  "Good  faith" 
has  been  frequently  defined  by  the  decisions 
of  the  courts  as  synonymous  with  the  words 
"without  notice";  but  this  definition  Ignores 
one  most  vital  element  of  good  faith,  viz., 
"an  honest  intention  to  abstain  from  taking 
any  unconscientious  advantage  of  another, 
even  through  the  forms  or  technicalities  of 
the  law."  The  reason  for  the  application  of 
this  partial  and  imperfect  definition  is  per- 
haps found  in  the  fact  that  when  "an  ab- 
sence of  an  information  or  belief  of  facts" 
is  shown,  by  the  purchaser  or  incumbrancer, 
the  courts  presume  an  honest  intention  to  ab- 
stain ftom  taking  an  unconscientious  ad- 
vantage through  the  technicalities  of  the 
law.  And  It  Is  true  that,  in  the  absence  of 
all  information  as  to  facts,  etc.,  such  inten- 
tion may  be  conclusively  presumed.  But  In 
the  application  of  the  rule,  some  courts  seem 
to  have  held  that  certain  kinds  of  informa- 
tion or  belief  of  facts  would  not  render  a 
traasaction  "unconscientious,"  so  long  as  the 
party  brings  himself  within  the  strict  forms 
and  technicalities  of  the  law,  and  have  not 
given  sufficient  consideration,  apparently,  to 
the  element  of  "honest  intention."  When 
knowledge  or  Information  of  facts  has  been 
brought  home  to  the  party,  and  the  court  is 
called  upon  to  determine  the  effect  of  such 
knowledge  or  information,  the  question  of 
an  "honest  intention  to  abstain  from  taking 
an  unconscientious  advantage  of  another, 
even  through  the  forms  or  technicalities  of 
law,"  becomes  a  question  vital  to  good  faith. 
In  the  case  at  bar,  there  was  not  an  "ab- 
sence of  all  information  or  belief  of  facts" 
on  tlie  part  of  plaintiff,  as  to  defendant's 
mortgage.  The  plaintiff  had  express  inform 
mation  of  this  following  facts,  viz.:  That  H. 
W.  Dean  had  been  at  one  time  the  owner  of 
this  Buffalo  Pitts  engine;  that  be  had  sold 
the  same  to  H.  €.  Drake,  with  whom  plain- 
tiff was  then  dealing,  and  had  given  back  a 
mortgage  on  the  same  to  H.  W.  Dean;  that 
the  mortgage  plaintiff  was  then  receiving 
from  Drake  was  "subject  to  any  incum- 
brance held  by  H.  W.  Dean";  and  that  the 
"tocumbrance"  referred  to  was  the  same 
Identical  mortgage  which  he  now  seeks  to 
defeat  Plaintiff  also  had  constructive  no- 
tice from  the  record,  and  must  be  presumed 


to  have  known,  that  Dean  had  placed  his 
mortgage  of  record;  that  3  years  and  80 
days  had  expired  since  it  was  filed;  and 
that  Dean  had  not  filed  a  renewal  affidavit 
It  may  be  observed,  also,  that  plaintilTs 
mortgage  was  executed  and  filed  September 
8,  1907,  and  that  the  Indebtedness  secured 
thereby  was  past  due  since  October  1,  1906. 
With  knowledge  of  all  these  facts,  the  only 
theory  upon  which  plaintiff  may  claim  to 
have  acted  "in  good  faith"  is  that  be  had  a 
right  to  believe  tbat  Dean's  mortgage  had 
been  paid.  Plaintiff  was  not  put  upon  in- 
quiry to  ascertain  whether  there  was  a  mort- 
gage to  Dean;  he  knew  that  fact  both  from 
the  express  recital  In  his  own  mortgage,  and 
from  the  record.  Therefore,  the  only  ques- 
tion left  open  to  inquiry  was  whether  Dean's 
mortgage  lien  still  continued. 

Suppose,  at  the  time  its  mortgage  was 
taken,  plaintiff  absolutely  knew  as  a  fact 
that  Dean's  mortgage  had  not  been  paid,  and 
that  no  affidavit  of  renewal  had  been  filed, 
could  the  plaintiff  claim  protection  of  the 
statute  as  an  incumbrancer  in  good  faith? 
No  court  would  so  hold.  In  such  a  case  the 
language  of  the  court  in  Howard  v.  First 
Nat.  Bank,  44  Kan.  549,  24  Pac.  983,  10  U  R. 
A.  537,  is  particularly  apt:  "We  do  not  care 
to  discuss  the  sufficiency  of  the  affidavit,  as 
we  believe  with  the  trial  judge  that,  under 
the  circumstances  of  this  case,  the  renewal 
affidavit  is  not  a  material  matter.  The  affi- 
davit could  only  l>e  material  in  case  there 
were  subsequent  purchasers  or  mortgagees 
In  good  faith.  But  there  are  no  subsequent 
purchasers  and  no  subsequent  mortgagees  in 
good  faith:  First  Because  all  the  mortga- 
gees had  full  knowledge  of  all  the  mortgages 
of  the  plaintiff  below,  and  of  the  claims 
they  secured.  They  each  knew  tbat  the 
claims  secured  by  such  mortgages  were  not 
paid'  in  whole  or  in  part  In  Gregory  t. 
Thomas,  20  Wend.  (N.  Y.)  17,  Mr.  Justice 
Cowen  says:  "To  say  that  a  man  takes  in 
good  faith  when  he  acts  with  notice  and  of 
course  under  conscious  hostility  to  another 
who  has  before  taken  a  similar  title  would 
be  a  legal  solecism.  The  object  of  the  stat- 
ute here  is  that  of  all  the  other  registery 
acts — to  prevent  imposition  upon  subsequent 
purchasers  and  mortgagees,  who  must  many 
times  govern  themselves  by  appearances. 
When  everything  is  actually  explained  to 
them,  they  have  the  best  kind  of  notice  and 
must  be  holden  to  take  subject  to  prior  In- 
cumbrance.'" Counsel  for  appellant,  how- 
ever, quotes  and  relies  upon  the  following 
language  used  by  that  court  in  the  same 
case:  "He  who  purchases  after  the  year 
has  expired  during  which  a  mortgage  re- 
mains in  force  has  a  right,  in  the  absence  of 
the  renewal  affidavit,  to  suppose  the  mort- 
gage has  been  paid,  even  though  not  released 
on  the  record."  But  the  rule  thus  stated  ap- 
plies only  when  the  purchaser  or  incumbran- 
cer has  no  knowledge  of  the  fact  that  the 
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prior  Incumbrance  remains  nnpaldt  nor  of 
any  facts  or  circumstances  which  put  him 
upon  Inquiry  as  to  whether  the  prior  Incum- 
brance In  fact  remains  unpaid.  But  to  hold 
that  a  man  who  knows  that  a  prior  mortgage 
has  not  been  paid  has  a  right  to  suppose 
such  mortgage  has  been  paid  would  Indeed 
be  a  "legal  solecism." 

Section  2452,  Civ.  Code,  states  one  branch 
of  the  rule  of  constructive  notice — "every 
person  who  has  actual  notice  of  circumstan- 
ces sufficient  to  put  a  prudent  man  upon  In- 
quiry as  to  a  particular  fact,  and  who  omits 
to  make  such  Inquiry  with  reasonable  dili- 
gence, is  deemed  to  have  constructive  notice 
of  the  fact  itself."  It  is  conceded  on  the 
record  that  Dean's  mortgage  was  unpaid 
when  plaintiff  took  Its  mortgage.  So  the  ul- 
timate fact  in  this  case  which  must  be  de- 
cisive Is  whether  the  plaintiff  knew  that 
Dean's  mortgage  was  unpaid,  or  bad  "actual 
notice  of  circumstances  sufficient  to  put  a 
prudent  man  upon  inquiry"  as  to  the  fact 
of  such  nonpayment.  Assuming  that  plain- 
tiff knew  from  the  record  in  the  register  of 
deeds'  office  alone  that  Drake  had  given  a 
prior  mortgage  to  Dean,  and  that  Dean  had 
not  filed  an  affidavit  of  renewal,  the  fact 
that  Drake  Inserted  in  his  second  mortgage 
to  plaintiff  the  words  "subject  to  any  in- 
cumbrance held  by  said  H.  W.  Dean"  was 
sufficient  to  put  any  pmdent  man  on  inquiry 
as  to  whether  Dean's  mortgage  bad  been 
paid.  But  upon  the  record  before  us  it  ap- 
pears that  no  explanation  was  asked  as  to 
why  Drake  inserted  this  clause  In  the  sec- 
ond mortgage  to  plaintiff.  Drake,  the  mort- 
gagor, was  Dean's  debtor,  and  the  person  of 
all  others  who  knew  whether  the  mortgage 
had  been  paid;  yet,  so  far  as  this  record  dis- 
closes, he  was  not  even  asked  why  this 
clause  was  put  in  plaintiff's  mortgage.  Drake 
made  no  attempt  to  conceal  any  fact  or  to 
mislead  the  plaintiff  as  to  the  fact  that  there 
was  a  prior  mortgage,  and  It  la  conceded 
that  the  very  "Incumbrance"  referred  to  was 
Dean's  mortgage,  and  that  plaintiff  knew  it. 
Why  did  Drake  put  these  words  In  plaintiff's 
mortgage?  Could  these  words  imply  any- 
thing less  than  that  Dean's  incumbrance  was 
unpaid,  and  that  plaintiff  must  have  so  un- 
derstood them,  and  for  that  reason  made  no 
Inquiry  of  Drake,  as  to  payment?  And  if 
plaintiff  did  so  understand  the  transaction, 
is  his  contention  here  snch  as  to  show  an 
honest  Intention  to  refrain  from-  taking  an 
unconscientious  advantage  of  Dean  through 
the  technicalities  of  the  law? 

Considering  all  the  facts  known  to  plain- 
tiff, how  can  one  escape  the  conviction  that 
plaintiff's  failure  to  make  Inquiries  of  Drake 
was  Intentional,  and  with  the  secret  purpose 
of  asserting  priority  over  Dean's  mortgage? 
We  are  of  opinion  that  the  insertion  of  this 
clause  in  plalntlfTs  mortgage  was  sufficient 


of  Itself  to  put  plaintiff  upon  Inqnliy  as  to 
whether  Dean's  mortgage  was  In  fact  paid, 
and  to  charge  plaintiff  with  constructive  no- 
tice of  the  true  facts  whlcb  snch  inquiry 
might  have  disclosed. 

We  find  no  error  to  the  record,  and  the 
Judgment  of  the  trial  court  is  affirmed. 

WHITING,  P.  J.,  not  sltttag. 


DOBBS  T.  ATLAS  BLBJVATaR  CO. 

(Supreme  Ciourt  of  South  Dakota.     March  23, 

1910.) 

1.  Chattxl  Mobtoaoes  (f  7*)— Natdbk  or  Iir- 

STBUKENT— LiEASK  DlSTINQUISHED. 

An  instrument,  leasing  premises  for  a  stipu- 
lated term  at  an  agreed  rental,  and  providing 
that  the  title  to  all  crops  raised  should  be  and 
remain  in  the  lessor  until  the  rent  had  been 
paid,  U  not  a  chattel  mortga^  nor  in  the 
nature  thereof,  so  as  to  be  required  to  be  exe- 
cuted as  such. 

[EM.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  Si  18,  19;   Dec.  Dig.  f  7.*] 

2.  Fbattds,  Statute  of  (|  129*)— Void  Lease 
— Pebfobkance  Undeb— E^tect. 

Notwithstanding  a  lease  is  void  under  the 
statute  of  frauds,  the  tenant  must  pay  the  rent 
according  to  the  terms  thereof,  where  he  takes 
possession  of  the  premises  and  enjoys  the  bene- 
fits thereof  under  such  lease. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,   Gent   Dig.  {f   287-292;    Dea   Dig.   { 

8.  Landlobd   and   Tenant   (|  64*)  — Land- 
lobd's  Title— BsToppEi,  to  Dent. 

A  tenant  or  one  holding  nnder  him  with 

notice  is  estopped  to  assert  that  his  landlord 

has  no  title. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 

Tenant,  Cent  Dig.  i  171 ;  Dec  Dig.  {  64.*] 

4.  Landlobd  and  Tenant  (J  53*)— Tbansfeb 
OF  RxvEBSiON- Right  to  Rent  AccBnED. 
A  transfer  of  the  reversion  does  not  carry 

to  grantee  the  right  to   rent   already  accrued 

and  In  arrears. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 

Tenant,  Cent  Dig.  {  129;   Dec.  Dig.  {  53.*] 

6.  Pbincipal  and  Agent  (|  175*)- Ratifica- 
tion—Relation  Back. 

A  written  ratification  of  a  lease  erecnted  by 
an  agent  without  authority  in  writing  not  only 
validates  the  same  from  the  date  of  the  ratifica- 
tion, hat  from  its  Inception  under  the  doctrine 
of  relation  bac^. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {{  662-668;    Dec.  Dig. 

Haney,  J.,  dissenting. 

On  rehearing.    Judgment  below  and  wder 
denying  a  new  trial  affirmed. 
For  former  opinion,  see  117  N.  W.  128. 

H.  O.  Hundredmark  and  John  R.  Van  Der- 
lip,  for  appellant  Hanten  &  Hanten,  for  re- 
spondent 

McCOT,  J.    This  cause  was  before  this 

court  and  the  Judgment  of  the  lower  court 
reversed  In  an  opinion  to  be  found  in  117  N. 
W.  128.    Upon  application  of  respondent  re- 


*For  other  cum  see  lame  topic  snd  notion  NUMBER  Is  Deo.  t  Am.  Dlf.  1907  to  data,  *  Reporter  Indazw 
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hearlnff  was  granted,  and  the  canse  te  now 
before  thlB  conrt  on  sacb  rehearing.  Plain- 
tiff below,  and  respondent  here,  songht  to  re- 
cover from  defendant  {381.60,  being  the  al- 
leged valae  of  certain  grains,  claimed  to  be 
owned  by  respondent,  and  which  respondent 
claims  defendant  wrongfully  and  unlawfully 
converted  to  Its  own  use.  A  verdict  was  ren- 
dered and  Judgment  thereon  entered  In  favor 
of  plaintiff.  Motion  for  new  trial  was  over- 
ruled, and  defendant  brings  the  cause  to 
this  court  alleging  Insufaciaicy  of  the  evidence 
to  sustain  the  verdict  and  also  assigning  var- 
ious errors. 

It  appears  from  the  record  that  on  the  23d 
day  of  June,  1903,  a  written  instrument  was 
made  purporting  on  its  face  to  lease  by  N. 
J.  Hunt  to  John  W.  Brennan  the  south  half 
of  section  7  and  north  half  of  section  18  In 
township  117  north,  range  63  west,  In  Cod- 
ington connty,  S.  D.,  for  the  term  of  three 
years,  commencing  October  1, 1903,  for  which 
the  said  Brennan  therein  and  thereby  agreed 
to  pay  to  said  N.  J.  Hunt  the  sum  of  $950 
per  year,  annual  rent,  payable  on  the  1st  of 
October,  1904,  1905,  and  1906,  and  which 
lease  contract  contained  the  further  provision 
that  the  ownership  and  title  of  aU  crops  rais- 
ed on  the  said  premises  during  the  term  of 
said  lease  should  be  and  remain  in  the  name' 
of  said  N.  X  Hunt,  or  assigns,  until  the  said 
rent  was  paid  and  a  written  statement  to 
that  effect  made  and  delivered.  The  said 
lease  contract  was  signed  by  said  John  W. 
Brennan,  and  the  name  of  N.  J.  Hunt  was 
signed  thereto  by  L.  O.  Dobbs,  claiming  to 
act  as  the  agent  of  N.  J.  Hunt  Upon  the 
making  of  said  lease  Brennan  was  put  into 
possession  of  said  premises  under  and  by 
virtue  of  said  lease,  and  that  during  the 
spring  and  summer  of  1904  the  said  land 
was  planted  to  crop  by  one  William  White, 
acting  under  said  Brennan,  and  that  Bren- 
nan also  employed  workmen  in  and  about 
the  caring  for  said  crops.  When  said  grain, 
being  some  10,000  bushels  of  barley  and  oats, 
was  threshed,  it  was  In  some  manner  divided 
between  Brennan  and  White  and  sold  at  de- 
fendant's elevator,  at  Kampeska,  part  in  the 
name  of  Brennan  and  part  in  the  name  of 
White.  It  also  appears  that  L.  O.  Dobbs  dur- 
ing the  summer  of  1904  also  resided  on  said 
premises,  and  that  during  the  summer  and 
long  before  the  threshing  of  any  of  said 
grain  notified  White  of  the  terms  of  the  lease 
under  which  Brennan  held,  and  that  all  the 
grain  to  be  grown  on  said  premises  under 
said  lease  was  to  be  held  for  the  payment  of 
the  rent  It  also  appears  that  on  the  2l8t 
day  of  October,  1904,  and  while  said  crop 
was  being  delivered  to  defendant's  said  ele- 
vator, and  prior  to  the  delivery  of  and  pay- 
ment for  a  large  portion  thereof,  the  said 
Dobbs  also  notified  and  showed  to  defendant's 
said  agent,  in  charge  of  said  elevator,  the 
conditions  of  said  lease  and  Informed  said 
agent  that  the  title  to  said  grain  was  In 
N.  J.  Hunt  and  her  assigns  until  the  payment 


of  said  root  It  also  appears  that  on  the  13th 
day  of  October,  1994,  the  said  N.  J.  Hunt 
executed  and  delivered  to  Nancy  K.  Dobbs, 
the  plaintiff,  a  quitclaim  deed  of  said  prem- 
ises, and  that  on  the  27th  day  of  October, 
1904,  the  said  N.  J.  Hunt  signed  and  deliver- 
ed to  said  L.  O.  Dobbs  the  following  paper: 
"La  Mont,  Wis.,  Oct  27,  1904.  The  farm 
lease  between  me  and  J.  W.  Brennan,  execut- 
ed by  L.  O.  Dobbs,  my  agent,  meets  my  ap- 
proval. N.  J.  Hunt"  It  further  appears 
that  on  the  27th  day  of  November,  1904,  the 
said  N.  J.  Hunt  by  written  instrument  assign- 
ed all  her  right,  title,  and  Interest  In  and  to 
or  by  virtue  of  said  lease  contract,  and  her 
right  of  action  for  the  recovery  of  rents 
thereunder,  to  the  plaintiff,  Nancy  K.  Dobbs. 
It  also  appears  that  the  said  Brennan  failed 
to  pay  $381.60  of  said  rent  for  the  year  1904. 
Afterwards  this  action  was  instituted. 

Appellant  first  contends  that  the  evidence 
Is  Insufficient  to  Justify  the  verdict  On  few 
of  the  material  Issues  there  was  sharp  con- 
flict In  the  testimony.  The  verdict  of  the 
Jury  has  settled  all  such  conflicts  In  favor 
of  plaintiff,  and  the  case  for  our  considera- 
tion stands  substantially  as  above  stated. 
We  are  of  the  opini<m  that  the  evidence  was 
sufficient  to  sustain  the  verdict  On  trial, 
when  plaintiff  offered  the  lease  purporting  to 
have  been  signed  by  John  W.  Brennan  and 
N.  J.  Hunt  in  evidencev  defendant  objected 
to  the  same  on  the  ground  that  it  was  in- . 
competent  Immaterial,  and  irrelevant,  being 
an  instrument  between  persons  not  parties  to 
the  action  or  in  any  way  connected  with  It; 
that  it  is  an  instrument  In  the  nature  of  a 
chattel  mortgage  and  Is  not  executed  in  ac- 
cordance with  tjie  laws  of  the  state  of 
South  Dakota;  that  the  Instrument  Is  not 
acknowledged  and  does  not  prove  Itself; 
that  It  Is  Immaterial  because  there  Is  no 
proof  of  notice  to  the  defendant  of  the  con- 
tents of  the  Instrument ;  that  no  foundation 
baa  been  laid,  in  that,  under  the  statute  of 
firauds,  this  being  an  instrument  purporting 
to  be  a  lease,  for  more  than  one  year,  must 
be  In  vrrlting,  and,  if  signed  by  an  agent,  the 
authority  of  the  agent  must  be  in  writing. 
The  objection  was  overruled  and  exception 
taken  by  defendant  This  ruling  of  the 
court  Is  now  assigned  as  error.  We  are  of 
the  opinion  that  the  ruling  was  correct  It 
appeared  from  the  evidence  of  subscribing 
witness  Hanten  that  he  was  present  at  the 
time  said  instrument  was  executed  and  saw 
John  W.  Brennan  sign  the  same,  and  that 
he  saw  L.  O.  Dobbs  sign  the  name  of  N.  J. 
Hunt  thereto.  The  instrument  is  not  a 
chattel  mortgage,  neither  Is  it  an  Instniment 
in  the  nature  of  a  mortgage.  McFadden  v. 
Klevator  Co.,  118  N.  W.  242.  The  clause 
therein  that  title  to  the  crops  raised  under 
the  said  lease  should  remain  in  N.  J.  Hnnt 
and  her  assigns  until  the  rent  was  paid  re- 
lates solely  to  the  ownership  of  the  crops  and 
In  no  manner  attempts  to  create  a  Hen  there- 
on.    It  Is  a  provision  frequently  made  In 
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leases,  and  one  which  the  partiee  liad  tb9 
right  to  make,  whether  the  landlord  recelred 
money  or  a  share  of  the  crop  as  rent  It 
was  a  matter  subject  to,  and  that  might  be 
varied  by,  the  terms  of  the  contract  in  ac- 
cordance with  the  will  of  the  parties.  Land 
Co.  V.  Hawley,  7  S.  D.  229,  63  N.  W.  904; 
Baomann  t.  Jerome^  21  S.  D.  42,  100  K.  W. 
613 ;  Olson  v.  Ausdal,  13  S.  D.  26,  82  N.  W. 
89;  24  Cyc  1470. 

It  Is  further  urged  by  appellant  that  the 
lease  contract  was  not  to  be  performed  with- 
in one  year  and  must  be  In  writing,  and, 
where  signed  by  an  agent,  the  authority  of 
the  agent  to  sign  the  principal's  name  there- 
to must  also  be  In  writing,  and,  there  being 
no  evidence  that  at  the  time  this  lease  was 
executed  the  agent  had  any  such  written  au- 
thority, that  the  lease  was  void,  and  that  by 
reason  thereof  plalntifF  should  not  recover 
against  defendant  Under  some  circumstan- 
ces, a  lease  so  signed  by  an  agent,  where  the 
aoUiorlty  of  the  agent  to  sign  was  not  shown 
to  be  in  writing,  the  lease  would  be  held  to 
bo  void;  but  under  the  allegations  of  the 
complaint  and  the  Issues  presented  in  this 
case  that  the  said  Brennan  had  taken  pos- 
session of  said  land  under  said  lease,  and 
that  under  and  by  virtue  of  such  lease  had 
raised  something  over  10,000  bushels  of  grain 
thereon,  neither  Brennan  nor  any  one  claim- 
ing under  him  with  notice  of  the  terms  and 
conditions  of  said  lease  would  be  permitted 
to  assert  the  invalidity  thereof.  The  defend- 
ant having  purchased  the  grain  from  Bren- 
nan and  his  subtenant,  also  with  notice  of 
the  terms  and  conditions  of  such  lease,  must 
defend  under  or  through  Brennan's  right. 
Whatever  would  estop  Brennan  would  also 
estop  defendant,  as  under  such  circumstances 
defendant  would  occupy  no  better  position 
than  Brennan.  Where  a  lease  is  void,  under 
the  statute  of  frauds,  bat  where  the  tenant 
takes  possession  of  the  property  leased  and 
occupies  and  enjoys  the  benefits  thereof  un- 
der such  void  lease,  he  must  pay  the  rent 
under  the  terms  and  conditions  of  the  void 
contract  Having  received  the  benefits  under 
such  void  contract,  he  will  be  estopped  from 
asserting  the  Invalidity  thereof.  Marr  v. 
Ray,  ISl  111.  340,  87  N.  B.  1029,  26  L.  R.  ▲. 
779;  Taylor,  Landlord  &  Tenant,  |  80; 
Eivans  V.  Winona  Lumber  Co.,  90  Minn.  515, 
16  N.  W.  404;  24  Cyc.  910;  Brahn  v.  EV>rge 
Co.,  38  N.  J.  Law,  74.  In  Marr  v.  Ray, 
supra,  the  rule  of  law  established  seems  to 
be  that  when  a  tenant  takes  possession  un- 
der a  contract  void  within  the  statute  of 
frauds,  and  makes  payments  of  rent  and  the 
parties  have  proceeded  to  act  under  sndi 
void  contract,  the  contract,  so  far  as  stipu- 
lations concerning  rent  must  gov«ii  the 
parties  so  long  as  possession  is  retained.  In 
section  80,  TBylor,  Landlord  St  Tenant,  the 
rule  seems  to  be  recognized  that,  though  an 
agreeonent  may  be  void  under  the  statute, 
still  the  tenancy  Is  to  be  regulated  by  the 
agreement  aa  to  th*  amount  of  the  rent  to 


be  paid,  ^nd  the  time  when  the  tenant  la  t«> 
quit  and  in  every  other  respect  except  as 
to  duration.  In  24  Cyc.  910,  the  rule  is  laid 
down  that,  where  a  lessee  bas  entered  under 
his  lease  and  occupied  and  enjoyed  the  prem- 
ises, he  and  his  assigns  are  alike  estopped  to 
repudiate  the  lease  on  the  ground  of  its  in- 
validity. In  £^vans  v.  Winona  Lumber  Co., 
supra,  the  rule  seems  to  be  held  that  s  lease 
though  void  under  the  statute  of  frauds.  If 
the  lessee  goes  into  possession  under  it  It 
regulates  the  terms  of  the  tenancy.  In  that 
case  the  court  said:  "This  rule  may  not  be 
logical — very  likely  It  la  not,  as  an  original 
proposition— but  that  It  is  the  rule  establish- 
ed by  the  authorities  there  can  be  no  doubt" 
In  Brain  v.  Forge  Co.,  supra,  the  rule  is 
laid  down  that  where  It  was  claimed  that 
the  agent  who  signed  the  lease  was  not  au- 
thorized, it  was  held  that.  If  the  lessee  went 
into  possession,  and  the  lessor  subsequently 
adopted  the  lease,  the  tenant  could  not  after 
receiving  the  benefits  of  it,  repudiate  It  In 
the  case  of  Ormsby  t.  Johnson,  124  N.  W. 
436,  recently  decided  by  this  court,  where  a 
grantor  in  a  deed  had  received  and  enjoyed 
the  benefit  of  the  consideration  from  the  sale 
of  real  estate,  but  the  deed  was  void  on  ac- 
count of  the  agent  of  such  grantor  not  being 
authorized  in  writing  to  insert  the  grantor's 
name  in  the  deed,  it  was  held  that  such 
grantor  was  estopped  to  urge  the  invalidity 
of  such  deed.  And  in  the  case  of  Ford  v. 
Ford,  124  N.  W.  1108,  also  recently  decided 
by  this  court  it  was  held  that,  where  the 
grantor  in  the  deed  had  received  the  full 
benefit  of  the  consideration  and  had  retained 
the  same,  he  was  estopped  from  asserting 
the  invalidity  of  such  deed  on  the  ground 
that  his  wife  did  not  Join  in  the  execution 
tiiereof. 

It  seems  to  be  generally  held  that,  where 
one  having  the  right  to  accept  or  reject  the 
transaction  takes  and  retains  the  benefits 
thereunder,  he  becomes  bound  by  the  trans- 
action and  cannot  avoid  Its  obligation  or  ef- 
fect by  taking  a  position  inconsistent  there- 
with. Thus  it  has  been  repeatedly  held  that 
a  person  by  the  acceptance  of  benefits  may 
be  estopped  from  questioning  the  existence 
or  validity  of  a  contract  16  Cyc.  787.  This 
result  would  follow  In  the  case  at  bar  re- 
gardless of  the  question  of  the  ratification 
of  said  lease.  Hence,  from  the  fact  that 
Brennan  took  possession  nnder  said  void 
lease  (assuming  that  it  was  void)  and  by 
himself  or  some  undertenant  enjoyed  the 
use  of  the  premises  nnder  such  lease  and 
grew  over  10,000  bushels  of  grain  thereon, 
he  should  not  be  beard  to  say  that  Buch 
lease  was  invalid  fo"  the  year  1904.  Under 
all  the  authorities  w  have  been  able  to  find 
this  lease  was  vali'^  for  at  least  one  year — 
the  year  1904.  Aj^iellant  also  claims  that 
there  is  no  evidence  showing  titie  in  the 
premises  to  have  been  in  K.  J.  Hunt  at  the 
time  the  lease  was  executed  or  at  any  other 
time.    This  Is  another  question  that  neither 
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Brennan  nor  his  bbsIkdA  nor  any  one  daim- 
taig  nnder  him  can  qnestlon.  24  Cyc.  939; 
18  Am.  &  Eng.  Bncy.  417.  Brennan  1b  es- 
topped from  asserting  that  his  landlord  bad 
DO  title,  and  so  are  those  holding  tinder  blm 
with  notice  of  the  equities  In  favor  of  the 
plaintiff. 

Appellant  alao  contends  that  the  paper 
parportlng  to  ratify  or  approve  the  agency 
and  authority  of  I*  O.  Dobbs  to  sign  the 
name  of  N.  J.  Bunt  to  said  lease  was  In- 
effectnal  because  prior  to  the  date  of  such 
ratlflcatlon  N.  J.  Hunt  had  mi  October  13, 
1904,  conveyed  and  parted  with  all  her  In- 
terest In  said  land  to  plalntUT.  This  position 
Is  also  untenable  because  the  quitclaim  deed 
of  October  18,  1904,  only  transferred  the  ti- 
tle to  the  land,  and  did  not  transfer  the 
right  to  rent  already  accrued  and  In  arrears 
for  the  year  ending  October  1,  1904,  and 
which  rent  was  past  due  and  unpaid  at  the 
date  of  the  quitclaim  deed.  Notwithstand- 
ing this  quitclaim  deed,  N.  J.  Hunt  still  re- 
tained the  right  to  collect  the  rent  which  be- 
came due  October  1,  1904,  and  but  for  the 
instrument  of  November  27,  1904,  assigning 
her  cause  of  action  therefor  to  plalntifT, 
plaintur  could  not  maintain  this  action. 
Plaintiff's  right  to  sue  and  recover  In  this 
action  is  based  on  the  assignment  of  No- 
vember 27,  1904,  and  In  no  manner  depends 
on  the  quitclaim  deed,  and  therefore  N.  J. 
Hunt,  on  the  27th  day  of  October,  1904,  stlU 
had  the  right  to  ratify  the  lease.  A  trans- 
fer of  the  reversion  does  not  carry  to  the 
grantee  the  right  to  rent  already  accrued 
and  In  arreara  24  Cyc.  1173;  Damrefi  v. 
Power  Co.,  91  Me.  334,  40  Atl.  63;  18  Am. 
A  Bng.  Etecy.  280.  The  effect  of  the  written 
ratlflcatlon  of  the  lease  was  not  only  to  vali- 
date the  same  from  the  date  of  the  signing 
thereof,  but  It  had  the  effect  of  validating 
the  lease  from  its  very  inception  under  the 
doctrine  of  relation  back.    31  Cyc.  1283. 

Defendant  has  made  some  48  assignments 
of  error,  many  of  which  relate  to  the  re- 
ception and  exclusion  of  evidence,  and  ex- 
ceptions to  the  Instructions  of  the  court ;  but, 
after  careful  consideration  of  the  whole 
thereof,  we  are  of  the  opinion  that  no  re- 
versible error  exists  therein. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

HANET,  J.,  dissents. 


JONES  V.  SUBERA  et  a!. 

(Supreme  Court  of  South  Dakota.    March  23, 
1910.) 

1.  Appeai,  and  Ebbob  a  1012*)  —  Review  — 

PiRDINOS  BT  OOUBT. 

Unless  there  is  a  dear  preponderance 
against  findings  of  the  lower  court,  they  will  be 
nwahied. 

_[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  3990-^892;    Dec.  Dig.  f 


2.   ESTOPPKI,    (I    70*)— BlQUTTABLI   BSTOPPKI/— 
ACqUIKBCENOB. 

A  person  who  not  only  failed  to  give  to 
an  executor,  legatees^  or  the  conrt  any  notice 
that  he  claimed  a  fund  In  the  bands  of  the 
execntor  as  a  trust  fund,  bat  repeatedly  dis- 
claimed any  right  to  the  fund  until  after  the 
proceedings  in  the  county  court  were  concluded. 
Is  estopped  to  thereafter  claim  the  fund  as  a 
trust  fund. 

[EU.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  183-187;  Dec.  Dig.  (  7a*] 

&  Estoppel  (i  58*)— EJquitable  Estoppel— 

Leoai,  Titxe. 

In  an  equitable  estoppel,  a  party  is  for- 
bidden to  set  up  his  legal  title,  t)ecau8e  he  has 
so  conducted  himself  that  to  do  so  would  be 
contrary  to  equity  and  good  consdence. 

[Ed.  Note.— For  other  cases,  see  E<8toppel, 
Cent.  Dig.  IS  144,  145;   Dec.  Dig.  I  68.*] 

4.  WrrwESSES  (I  159*)— Coicpetenot— Tears- 
action  WITH  Decedent. 

Code  Civ.  Proc.  i  486,  snbd.  2,  provides 
that  in  an  action  by  or  against  a  personal  rep- 
resentative or  heirs  at  law  or  next  of  kin,  neith- 
er party  shall  testify  to  any  transaction  with 
decedent  PlalntiCF  sought  to  prove  that  be 
was  the  owner  ot  certain  tracts  of  land,  sold 
by  decedent  In  his  lifetime,  and  the  considera- 
tion never  jtaid  over  to  plaintiff.  It  appeared, 
however,  that  the  tracts  stood  in  the  name  of 
decedent,  and  that  he  disposed  of  the  same. 
Plaintiff  was  asked  whether  the  tracts  had  been 
conveyed  to  him  by  decedent,  and  whether  he 
had  had  in  his  possession  unrecorded  deeds  for 
the  same.  Hwi,  that  an  objection,  on  the 
ground  that  it  tended  to  prove  a  transaction 
with  decedent,  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  664-682;  Dec.  Dig.  {  159.*] 

5.  WrrHEBBEB    (I    128*)— COMPBTBNOX— TBANS- 

ACTioN  with  Decedent— "Action  Aqainbt 

AN  Exgcutob  and  Leqatee.*' 

An  action  against  one  who  had  been  dis- 
charged as  executor,  and  the  legatees  to  whom 
the  estate  had  been  distributed,  wherein  it  was 
alleged  that  such  executor  took  possession  of 
the  property,  caused  an  inventory  to  be  made, 
and  that  the  inventory  amounted  to  a  designated 
sum,  was  an  action  against  an  executor  and 
legatees  within  Rev.  Code  dv.  Proc.  {  486,  subd. 
2,  forbidding  a  party  to  such  an  action  to  testify 
as  to  a  transaction  with  decedent 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Cent.  Dig.  $|  656-660;  Dec.  Dig.  i  129.*] 
&  Appeal  and  Bbbob  (|  1056*)— HABia.Ess 

Ebbob— ElxoLUSiON  or  Evidence. 

Error,  if  any,  la  excluding  evidence  is  not 
reversible,  where  the  findings  would  still  be 
based  upon  a  sufficient  failure  of  proof. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4187-4193;  Dec.  IMg.  f 
1050.*] 

Appeal  from  drcait  Court,  Minnehaha 
County. 

Action  by  Isaac  8.  Jones  against  Harry  W. 
Subera  and  others.  From  a  Judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Hall,  Roddle  ft  Purdy,  for  appellant 
Keith  &  Keith  and  Bates  &  Parllman,  for 
respondents. 

CORSON,  J.  This  case  comes  before  the 
court  upon  an  appeal  from  the  Judgment  in 
favor  of  the  defendants,  and  from  an  order 
dmying  a  motion  for  a  new  trial.    In  the 
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complaint  tbe  plaintiff  alleges  that  he  Is  and 
was  the  owner,  at  all  of  the  times  therein 
mentioned,  of  certain  moneys  and  securities 
which  were  the  proceeds  of  the  sale  of  cer- 
tain tracts  of  real  estate  belonging  to  him, 
and  rents  and  profits  accruing  therefrom, 
which  moneys  and  securities  came  into  the 
possession  of  his  brother  W.  S.  Jones,  now 
deceased,  while  the  latter  was  acting  as  at- 
torney In  fact  and  confidential  agent  for  the 
plaintiff.  The  case  was  tried  to  the  court 
without  a  jury  and  the  court  finds  In  effect 
the  following  facts: 

That  tbe  plaintiff  and  W.  S.  Jones  were 
brothers,  and  on  the  3d  day  of  October,  1902, 
the  said  W.  S.  Jones  died  at  the  city  of 
Slonz  Falls,  leaving  a  last  will  and  testa- 
ment of  real  and  personal  property,  and  ap- 
pointing tbe  defendant  Harry  W.  Subera  as 
executor  of  said  will ;  that  said  will  was 
duly  admitted  to  probate  on  the  24th  day  of 
November,  1902;  that  soon  thereafter  the 
said  defendant  Subera  duly  qualified  as  such 
executor,  and  entered  upon  the  discharge  of 
his  duties  as  such;  that  the  devisees  and 
legatees  named  In  said  will,  and  the  bequests 
given  to  each,  are  as  follows:  To  Nellie  B. 
Jones,  $10,000;  to  Le^f-is  Jones,  $1,000;  to 
Ezma  R.  Jones,  $500;  to  Charles  H.  Vin- 
cent, $500;  to  C.  Vincent  Leavltt,  $500.  The 
C0|urt  then  proceeds  to  set  out  the  various 
proceedings  of  the  county  court  resulting  In 
the  final  distribution  of  said  estate  by  order 
of  the  court  On  the  23d  day  of  December, 
1905,  at  which  time  the  said  court  rendered  a 
Anal  decree  and  distribution  of  said  estate, 
and  that  pursuant  to  said  order  of  distribu- 
tion the  defendant  Subera,  as  executor,  paid 
all  of  the  bequests  remaining  unpaid,  and 
performed  all  the  duties  which  he  was  by 
law  required  to  perform  as  such  executor, 
and  duly  made  his  return  to  said  court  of 
all  things  done  by  him  pursuant  to  said  or- 
der of  distribution,  and  that  the  said  court 
duly  granted  to  said  Subera,  as  executor 
aforesaid,  his  discharge  as  such  executor, 
and  released  his  sureties  In  said  estate. 

The  court  further  finds  that  the  plaintiff 
contested  the  last  wUl  and  testament  of  W. 
S.  Jones,  deceased,  and  claimed  the  property 
of  which  the  said  W.  S.  Jones  died  seised 
under  a  former  will,  being  the  same  prop- 
erty that  was  distributed  by  the  said  defend- 
ant Subera,  as  executor  of  said  will,  under 
the  direction  of  the  county  court,  and  also 
the  same  property  which  the  plaintiff  seelcs 
to  recover  In  this  action  as  trust  funds  held 
by  the  said  W.  S.  Jones  at  the  time  of  his 
death;  that  on  the  18th  day  of  February, 
1905,  the  day  fixed  by  said  county  court  for 
hearing  the  petition  filed  by  the  said  Subera 
as  executor,  known  as  tbe  third  term  report, 
the  plaintiff  appeared  by  counsel,  and  con- 
sented to  the  Items  of  account  which  had 
been  paid  by  the  said  executor,  as  shown  by 
his  said  third  term  report,  and  also  that  an 
order  approving  the  same  be  made;  that  the 
plaintiff  appeared  in  said  county  court  and 


took  part  in  the  probate  of  the  estate  of  the 
said  deceased  from  Its  inception,  and  was 
conversant  with  the  steps  taken  and  had  in 
said  matter,  and  knew  what  property  was 
being  administered  by  the  executor  under 
the  direction  of  the  court,  and  never  at  any 
time  claimed  the  property  was  his  by  virtue 
of  any  trust  relation  existing  between  him- 
self and  his  deceased  brother,  or  otherwise, 
and  never  made  any  objection  to  the  dis- 
tribution of  said  property  under  said  will 
by  said  executor  to  the  various  heirs,  dev- 
isees, and  legatees  therein  named;  that  It 
appears  from  the  testimony  that  in  the  year 
1897  the  plaintiff  gave  to  the  deceased  a  pow- 
er of  attorney,  g^ieral  in  form,  but  the  same 
was  never  filed  or  recorded,  and  also  on  the 
12th  day  of  May,  1900,  the  plaintiff  gave  to 
the  deceased  another  power  of  attorney, 
which  said  power  of  attorney  was  never  filed 
or  recorded;  that  In  the  month  of  May  or 
June,  1902,  and  prior  to  the  death  of  the 
deceased,  all  business  matters  between  the 
said  plaintiff  and  the  deceased  were  ter- 
minated and  ended,  and  the  said  powers  of 
attorney  were  revoked  and  taken  up  by  the 
said  plaintiff ;  that  at  the  time  of  the  death 
of  the  deceased  he  held  no  money  or  proper- 
ty of  any  kind  or  description,  set  forth  in 
the  complaint  herein,  in  trust  for  the  plain- 
tiff ;  that  the  allegations  of  the  first,  second, 
and  third  paragraphs  of  the  complaint 
(which  allege  that  the  various  sums  therein 
specified  were  wrongfully  converted  and  held 
by  the  executor  and  Nellie  B.  Jones  as  trust 
fui^)  were  not  proven;  that  the  plaintiff 
made  no  daim  that  he  was  creditor  of  said 
estate,  and  never  filed  any  statement  of  bis 
claim  with  the  executor  pursuant  to  the  no- 
tice glvm  to  creditors,  or  otherwise;  that 
none  of  the  properties  or  moneys  of  whlc^ 
the  said  W.  S.  Jones  died  seised  or  that  tbe 
plaintiff  claims  as  trust  funds,  described  in 
the  complaint  in  this  action,  was  traced  in- 
to the  hands  of  the  defendant  Edgar  Im 
Smith;  and  "that  all  the  material  allega- 
tions of  the  defendants'  answer  are  true." 

The  court  from  these  findings  concludes: 
"That  the  defendants,  nor  either  of  them, 
are  indebted  to  the  idalntiff  in  any  sum 
whatever ;  that  all  of  the  money  and  proper- 
ty that  was  distributed  by  the  defendant 
Harry  W.  Subera  as  executor  of  the  last 
will  and  testament  of  Wilson  S.  Jones,  de- 
ceased, under  and  by  direction  of  the  county 
court  of  Minnehaha  county,  S.  D.,  was  tbe 
property  and  money  of  Wilson  S.  Jones  at 
the  time  of  his  death,  and  that  plaintiff 
Isaac  S.  Jones  had  no  Interest  therein ;  that 
the  plaintiff  Isaac  S.  Jones  is  estopped  from 
claiming  any  of  the  money  or  property  that 
was  distributed  by  the  defendant  Harry  W. 
Subera  as  executor  of  said  last  will  of  Wil- 
son S.  Jones,  deceased,  by  reason  of  his  con- 
duct and  acquiescence  In  the  administration 
of  said  estate  and  distribution  thereof;  that 
the  plaintiff,  Isaac  S.  Jones,  and  his  brother, 
Wilson  S.  Jones,  in  his  lifetime  and  aoma 
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dme  prior  to  hla  death,  had  a  full  and  com- 
plete settlement  of  all  business  matters  be- 
tweoi  them,  and  the  same  were  terminated 
and  ended,  at  which  time  the  powers  of  at- 
torney mentioned  In  the  findings  of  fact  here- 
in were  revoked,  and  that  the  business  for 
vhlch  said  powers  of  attorney  were  given 
had  been  consummated  and  ended  between 
the  parties;  that  the  plaintiff's  complaint 
herein  shoidd  be  dismissed  on  the  merits, 
with  costs  to  each  of  the  defendants  who 
have  served  separate  answers  herein."  Upon 
these  conclusions  a  Judgment  was  entered 
in  conformity  therewith.  Presumptively  the 
findings  of  the  court  are  correct  Unless 
tliere  Is  a  clear  preponderance  of  the  evi- 
dence against  such  findings,  they  will  be  sus- 
tained by  this  court  After  a  careful  ex- 
amination of  the  evidence  In  this  case  we 
are  unable  to  say  that  there  was  a  prepon- 
derance of  evidence  against  the  findings  of 
the  court,  and  are  IncUned  to  the  opinion 
that  the  court's  findings  are  fully  sustained 
by  the  evidence. 

The  evidence  Is  very  voluminous  and  we 
shall  only  refer  to  such  parts  of  It  as  we 
deem  material  in  the  determination  of  this 
case.  The  transactions  between  W.  S.  Jones, 
deceased,  and  the  plaintiff,  resulting  in  the 
execution  of  the  deeds  to  the  real  estate  by 
the  deceased  to  the  plaintiff,  are  very  fully 
stated  in  the  case  of  Jones  v.  Jones,  20  S.  D. 
632,  108  N.  W.  23,  and  therefore  need  not  be 
repeated  In  this  opinion. 

It  does  not  afOrmetlvely  appear  from  the 
evidence  In  this  case  that  the  deceased,  W. 
S.  Jones,  conveyed  any  of  the  real  estate 
that  he  had  conveyed  to  the  plaintiff  under 
the  powers  of  attorney  executed  by  the  plain- 
tiff to  him,  but  It  does  affirmatively  appear 
from  the  evidence  that  the  said  W.  S.  Jones, 
after  the  execution  of  the  deeds  of  the  real 
estate  to  his  brother,  the  plaintiff,  managed 
and  controlled  the  property  up  to  the  time  of 
his  death,  paid  off  mortgages  and  other 
debts,  and  sold  and  disposed  of  property, 
the  title  of  which  still  remained  In  him. 
And  It  does  not  afilrmatlvely  appear  from 
the  evldoice  that  any  of  the  proceeds  of  the 
properties  conveyed  by  him  to  the  plaintiff, 
received  by  him,  constituted  any  part  of  the 
funds  Involved  In  this  action.  A  considera- 
ble portion  of  appellant's  brief  is  devoted  to 
establishing  the  doctrine  that  trust  funds 
may  be  followed  and  recovered  tn  the  hands 
of  any  iterson  to  whom  they  have  been  trans- 
ferred, who  are  not  bona  fide  holders  of  the 
property  or  proceeds  for  value,  and  without 
notice  of  the  trust  This  doctrine  was  fully 
recognized  by  this  court  in  the  case  of  Far- 
weetf  &  Traders'  Bank  v.  Kimball  Milling 
Co.,  1  S.  D.  388,  47  N.  W.  402,  36  Am.  St 
Bep.  789,  In  which  this  court  taeld  that  the 
owner  of  the  trust  fund  could  foUow  bis 
property  and  preserve  his  real  ownership 
into  the  different  forms  it  might  have  been 
changed  or  tranannted,  even  Into  the  hands 
vt  third  partlest  so  long  ap  the  property  or 


fund  Into  which  It  had  been  converted  could 
be  traced  until  it  went  Into  the  hands  of  an 
Innocent  purchaser  for  value  and  without 
notice.  But  In  the  case  at  bar  the  plaintiff 
failed  to  trace  the  funds  received  by  W.  S. 
Jones  on  account  of  any  real  estate  that  had 
been  transferred  by  the  said  W.  S.  Jones  to 
the  plaintiff  as  constituting  a  part  of  the 
funds  in  controversy  in  this  action,  and 
hence  the  rule  stated  does  not  apply  to  this 
case.  It  appears  from  the  evidence  that  W. 
S.  Jones,  deceased,  disposed  of  various  tracts 
of  land  the  title  of  which  still  remained  In 
him,  and  he  received  therefor  large  sums 
that  belonged  to  him  Individually,  and  it  ap- 
pears from  the  evidence  that  be  had  paid  a 
large  amount  on  mortgages  outstanding 
against  the  property  conveyed  by  him  to  the 
plaintiff,  and  for  taxes.  Improvements,  and 
expenses,  tfelther  the  trial  court  nor  this 
court  can  therefore  say  that  any  part  of  the 
funds  received  by  him  under  his  powers  of 
attorney  was  Included  in  the  fund  Involved 
in  this  action. 

But,  assuming  that  all  or  a  part  of  the 
fund  involved  ifl  this  action  was  in  fact 
trust  funds  received  by  the  said  W.  S.  Jones 
under  the  powers  of  attorney,  belonging  In 
fact  to  the  plaintiff,  we  are  of  the  opinion 
that  the  court  properly  found,  under  the  evi- 
dence, tbat  the  plaintiff  was  estopped  from 
claiming  the  same  In  this  action.  It  appears 
from  the  evidence  that  in  1804  the  deceased 
executed  a  will  in  which,  after  making  a 
few  small  bequests;  he  bequeathed  and  devis- 
ed the  residue  of  his  property  to  the  plain- 
tiff, and  appotated  him  as  executor;  that 
sul>sequently  In  1902  the  deceased  executed 
a  second  will,  bequeathing  and  devising  his 
property  to  other  parties,  among  whom  were 
Nellie  B.  Jones,  his  son,  and  daughter,  and 
small  bequests  to  other  parties,  and  the  de- 
fendant Subera  was  appointed  executor  of 
his  said  wlU ;  that  In  the  fall  of  1902  the 
latter  will  was  filed  in  the  county  court,  and 
proceedings  instituted  thereunder ;  that  therei- 
upon  the  plaintiff  contested  the  said  last 
will,  and  filed  in  the  probate  court  the  for- 
mer will,  with  a  petition  setting  forth  that 
the  last  will  was  invalid  for  certain  reasons, 
among  which  were  that  the  deceased,  at  the 
time  he  executed  the  last  will,  was  of  im- 
Bound  mind,  and  that  he  was  induced  by 
duress,  menace,  and  fraud  or  undue  Infiuence 
to  execute  the  same,  and  asked  "that  the 
said  pretended  last  will  and  testament,  and 
the  codicil  thereto  attached,  be  not  admitted 
to  probate,  but  that  the  same  be  held  for 
naught;"  that  upon  a  hearing  the  last  will 
was  held  to  be  valid,  and  the  same  allowed 
to  be  probated;  diat  from  the  order  estab- 
liahlng  the  validity  of  the  last  will  the  plain- 
tiff appealed  to  the  circuit  court,  where  the 
decision  of  the  county  court  was  affirmed; 
that  thereafter  proceedings  were  had  in  the 
county  court  by  the  executor,  resulting  in  an 
order  approving  bis  final  accounts,  and  di- 
recting that  the  funds  in  his  hands  be  dls- 
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trlbuted  as  proTlded  In  the  wBl ;  that  there- 
upon, and  prior  to  the  commencement  of  this 
action,  the  said  Subera,  as  executor,  paid 
over  to  the  respective  legatees  the  amounts 
bequeathed  to  them,  and  was  discharged  as 
such  executor;  that  the  plaintiff  had  full 
notice  of  all  the  proceedings  In  the  county 
court  und«r  the  last  will,  and  took  part  In 
the  same,  either  personally  or  by  his  attor* 
neys,  and  consented,  by  his  attorneys,  to  the 
distrlhution  of  the  estate  as  ordered  by  the 
court :  that  after  the  decision  of  the  circuit 
court  affirming  the  decision  of  the  county 
court  establishing  the  last  will,  the  plaintiff 
made  no  further  claim  to  the  funds,  either 
to  the  executor,  legatees,  or  court,  and  re- 
peatedly disclaimed  all  right  to  the  same  un- 
til after  the  estate  bad  been  fully  settled  and 
distributed,  and  It  appears  from  the  evi- 
dence, and  the  court  finds,  that  all  the  pro- 
ceedings In  the  county  court  were  regular 
and  legal.  The  plaintiff  having  claimed  these 
funds  in  controversy  as  residuary  lega'tee  and 
devisee  under  the  former  will,  he  in  effect 
disclaimed  any  right  to  the  funds  as  trust 
funds,  and  it  appears  by  the  evidence  that 
he  not  only  in  effect  claimed  the  fund  under 
the  former  will  as  residuary  legatee  and 
devisee,  but  also,  as  before  stated,  disclaim- 
ed having  any  Interest  in  the  same,  and  con- 
sulted to  the  distribution  of  the  estate  In  the 
manner  provided  In  the  last  will.  The  fol- 
lowing is  the  evidence  of  the  witnesses  upon 
the  subject  of  estoppel  In  addition  to  the 
record  evidence: 

I.  S.  Jones,  testi^lng  as  a  witness  in  his 
own  behalf  in  answer  to  the  question,  "You 
claim  title  to  this  land  you  have  been  testi- 
fying about.  State  how  much  money  you 
ever  put  into  the  purchase  of  the  land" — 
says:  "A.  There  Is  receipt  acknowledged  In 
each  and  every  deed.  Q.  Did  you  put  $1 
into  the  sale  or  purchase  of  either  one  of 
these  tracts  of  land?  A.  The  consideration 
cost  me  thousands  of  dollars.  I  mean  by 
that  the  consideration  was  that  I  should 
abandon  and  not  do  any  business,  but  hold 
myself  in  readiness  there  [state  of  Washing- 
ton] to  come  here  any  time  he  called  for 
me  by  wire  or  letter.  I  put  money  into  the 
.  purchase  of  this  land  In  that  way.  By  the 
Court:  Q.  Were  those  deeds  made  to  you 
as  a  gift?  A.  That  was  the  intention;  yes, 
sir."  He  was  thereafter  asked  the  follow- 
ing question:  "I  call  your  attention  to  the 
northwest  qtaarter.  •  *  •  Did  you  pay 
any  money  for  that  conveyance  to  you?  By 
the  CJonrt:  I  understand  him  to  say  that 
he  did  not  pay  any  money  for  any  of  the 
conveyances."  To  the  question,  "Did  yon 
claim  this  property  of  which  Wilson  S.  Jones 
died  possessed  by  virtue  of  a  will?"  he  an- 
swered: "I  claimed  it  under  a  will  and  deeds 
both."  He  was  also  asked  the  following 
question:  "There  tuis  been  a  letter  introduc- 
ed here  marked  'Exhibit  21'  written  by  you 
to  Ralph  Parllman.  Mr.  Jones,  I  will  ask 
yon  whether  or  not  these  transactionB  tliat 


have  been  mentioned  In  the  testimony  and 
In  the  documentary  evidence,  wherein  Wil- 
son S.  Jones  acted  as  your  attorney  in  fact 
under  these  powers  of  attorney,  had  all  been 
settled  and  closed  up  before  you  took  these 
powers  of  attorney  home  with  you?  A.  Yes, 
sir."  There  is  a  conflict  between  the  coun- 
sel as  to  the  construction  to  be  given  this 
answer;  the  plalntlfTs  counsel  contending 
that  it  rtiates  only  to  the  transactions  be- 
tween the  deceased  and  the  jMtrtiee  that  be 
had  been  dealing  with,  while  the  defendants* 
counsel  contend  that  It  relates  to  the  trans- 
actions between  the  plaintiff  and  the  deceas- 
ed; and  the  court  seems  to  have  taken  this 
latter  view  of  the  evidence,  as  appears  by 
the  findings.  We  are  inclined  to  sustain  the 
construction  of  the  evidence  given  to  it  by 
the  trial  court,  in  view  of  the  fact  that  the 
trial  court  heard  the  evidence,  and  In  view 
of  the  fact  that  the  powers  of  attorney  were 
then  taken  up  by  the  said  Isaac  S.  Jones,  and 
taken  home  to  the  state  of  Washington  with 
him. 

It  is  further  disclosed  by  the  evidence 
that,  subsequently  to  the  decease  of  W.  S. 
Jones,  In  numerous  conversations  with  dif- 
ferent parties,  Isaac  S.  Jones  stated  that  he 
only  claimed  the  home  farm,  which  was  a 
farm  consisting  of  240  acres  formerly  occu- 
pied by  the  deceased,  and  that  he  made  no 
claim  whatever  to  the  personal  property  de- 
vised to  Nellie  B.  Jones  in  the  will.  Mr. 
R.  W.  Parllman,  who  acted  as  attorney  for 
W.  S.  and  I.  S.  Jones  until  differences  arose 
between  them  in  1902,  and  who  acted  as  at- 
torney for  Nellie  B.  Jones  in  the  proceedings 
in  the  county  court,  testified  that:  "He 
[Isaac  S.  Jones]  said  that  he  wanted  Nellie 
to  have  the  bequests  that  had  been  given  to 
her  under  the  will  of  her  nncle  Wilson  S. 
Jones,  and  that  he  was  going  to  see  that  she 
got  them.  But  so  far  as  the  home  farm  was 
concerned,  he  proposed  to  have  that  himself ; 
that  that  was  his." 

It  further  appears  from  the  evidence  that 
the  deceased  In  his  lifetime  Instituted  an  ac- 
tion against  the  present  plaintiff  to  have  the 
title  of  what  Is  known  as  the  home  farm  of 
the  deceased  decreed  to  him,  on  the  ground 
that  the  deed  made  by  him  to  Isaac  S.  Jones 
was  a  conveyance  in  trust  or  mortgage. 
Judge  Alkens  had  l>een  employed  by  the 
plaintiff  to  defend  that  action,  and  while 
that  suit  was  pending  the  said  Wilson  S. 
Jones  died,  and  when  proceedings  were  tak- 
en against  Nellie  B.  Jones  to  compel  her  to 
turn  over  the  securities  In  her  hands  to  the 
executor,  she  applied  to  Judge  Alkens  to  act 
as  her  attorney  in  connection  with  R.  W. 
Parllman  to  defend  her  In  these  proceedings. 
Judge  Alkens  declined  to  act  as  her  attor- 
ney if  her  interest  clashed  with  the  Inter- 
ests of  the  plaintiff,  and  to  settle  this  mat- 
ter it  was  arranged  there  should  be  a  meet- 
ing of  the  parties.  As  a  result  of  such  ar- 
rangement, the  plaintiff,  Nellie  B.  Jones, 
and  B.  W.  Parllman  yr&nt  together  to  the 
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office  of  Judge  Alkois,  where  the  matters 
were  all  talked  over.  Judge  Alkena  in  re- 
gard to  this  Interview  teetlfled  as  follows: 
**Q.  Yon  may  state  the  conversation  and  the 
drcomstancea  snrronndlng  it.  A.  In  sub- 
stance I  asked  him  if  he  knew  the  nature  of 
Nellie  B.  Jones'  case,  what  she  claimed  her 
node  had  given  btr  before  his  death,  and 
be  said  he  did.  I  told  him,  of  course,  I  had 
a  caae  for  him  in  which  an  attack  had  t>een 
made  upon  his  title  to  the  real  property,  and 
wanted  to  know  before  I  accepted  any  em- 
ployment for  Nellie  B.  Jones  as  to  whether 
or  not  there  could  be  any  clashing  of  inter- 
ests between  him  and  her.  I  told  him  if 
ttiere  was,  of  course  I  did  not  want  to  place 
myself  in  an  inconsistent  position,  and  did 
not  want  to  do  anything  unprofessional.  He 
assured  me  at  that  time  that  she  was  his 
nie<»,  and  that  be  believed  her  claim  was  a 
Joat  one,  and  that  he  made  no  claim  that 
would  antagonize  matters  at  all ;  that  I  was 
at  perfect  liberty  to  accept  employment  for 
b^,  and  to  do  all  that  I  could,  or  words  to 
that  effect  I  would  not  undertake  to  give 
exactly  the  conversation,  but  that  is  what 
Mr.  Isaac  Jones  told  me.  in  etCect  I  asked 
bim  if  there  was  any  doubt  in  his  mind  as 
to  «rhetber  or  not  there  would  ever  be  any 
claab  between  him  and  Kellie  Jones,  and  be 
said  'No,'  that  the  girl  was  entitled  to  any- 
thing she  had,  and  that  he  would  do  all  he 
could  to  protect  her  interests  in  that  re- 
spect With  that  understanding  I  told  him 
I  -would  go  into  the  case  with  Mr.  Parliman, 
and  I  did.  He  said  he  did  not  have  any 
claims  which  would  conflict  with  Nellie's; 
tiiat  he  believed  she  was  entitled  to  every- 
thing ber  .uncle  had  given  her.  I  inquired 
of  the  future  as  well  as  the  present  That 
la  the  substance  of  what  was  said  at  that 
time."  This  conversation  is  in  effect  cor- 
rot>orated  by  both  Nellie  B.  Jones  and  Mr. 
Parliman. 

K.  L.  Smith  also  testified:  "I  am  one  of 
defendants.  Have  known  plaintiflF  about  five 
years.  Was  acquainted  with  W.  S.  Jones  in 
his  lifetimfe  Remember  the  time  he  died. 
•  •  •  In  a  general  way  I  had  conversation 
with  Isaac  Jones  with  reference  to  the  mort- 
gages and  that  certificate  of  deposit  that  Nel- 
lie Jones  had  in  her  possession,  turned  over 
to  her  by  Wilson  S.  Jones;  that  Is,  in  regard 
to  the  property  that  he  turned  over  to  her. 
Tbe  first  conversation  I  had  with  him  was 
immediately  after  he  returned,  directly  after 
the  death  of  Wilson  Jones.  Isaac  Jones  said 
to  me  he  was  very  much  pleased  in  the  way 
bis  brother  Wilson  had  disposed  of  his  per- 
«onfl]  property.  He  said  his  niece  Nellie 
came  there  and  took  care  of  him  when  no 
one  else  would,  and  that  she  was  entitled' to 
It,  and  ought  to  have  it,  and  that  he  would  do 
all  he  could  so  that  she  might  get  it  He  of- 
fered to  go  on  any  bonds  with  me  that  the 
court  might  require  so  she  should  be  sure  to 
get  all  tbis  property  that  ills  brother  bad 
given  her.  *  *  *  He  mentioned  a  good 
1»N.W.-17 


many  times  about  bis  desire  to  have  her  have 
the  property  his  brother  had  given  her." 
The  witness  further  testified:  "He  repeated- 
ly told  me  that  all  be  claimed  was  the  farm 
out  there.  He  said  he  claimed  it  upon  a 
deed.  *  *  *  All  the  claim  he  said  he  made 
to  any  of  tbe  property  was  that  farm  out 
west  here.  And  he  did  not  propose  to  have 
the  proceeds  of  that  used  for  a  hospital,  or 
have  it  used  for  a  hospital." 

Tbe  executor  Subera  was  examined,  and 
on  his  examination  was  asked  the  following 
question:  "Q.  You  may  state  whether  Isaac 
8.  Jones,  at  any  time  during  the  administra- 
tion of  this  estate  and  before  it  was  closed, 
ever  made  any  statement  to  you  or  claimed 
that  the  property  being  administered  as  the 
property  of  Wilson  S.  Jones  was  the  prop- 
erty of  Isaac  S.  Jones  by  virtue  of  a  trust 
relation  existing  between  bim  and  his  broth- 
er, and  that  tbe  same  was  trust  property.  A. 
No,  sir.  I  hoard  the  testimony  of  Isaac  Jones 
relative  to  having  a  conversation  with  me 
at  my  office  in  the  Minnehaha  building.  He 
did  not  state  to  me  there  that  he  claimed 
this  property.  He  never  made  any  such  state- 
ments to  me." 

It  will  thus  be  seen  that  the  plaintiff  not 
only  failed  to  give  to  tbe  executor,  legatees, 
or  court  any  notice  that  he  claimed  the  fund 
as  a  trust  fund,  but  repeatedly  disclaimed 
any  right  t»  the  funds  as  a  trust  fund  until 
after  the  proceedings  in  the  county  court  un- 
der the  last  will  were  concluded.  We  are 
of  the  opinion,  therefore,  that  the  court  was 
clearly  right  in  holding  that  the  plaintiff  by 
his  acts,  conduct,  and  declarations  is  estop- 
ped from  now  claiming  the  proceeds  as  trust 
funds  in  this  action. 

In  the  case  of  Sutton  et  al.  v.  Con.  Apex 
Min.  Co.  et  ah,  14  S.  D.  33,  84  N.  W.  211,  this 
court  adopted  the  rule  in  regard  to  estoppels 
as  declared  by  the  Supreme  Court  of  the 
United  States  in  Dickerson  v.  Colgrove,  100 
U.  S.  578,  25  L.  Ed.  618,  as  follows:  "The 
vital  principle  is  that  be  who  by  his  lan- 
guage or  conduct  leads  another  to  do  what 
he  would  not  otherwise  have  done  shall  not 
subject  such  persons  to  loss  or  injury  by 
disappointing  the  expectations  upon  which 
he  acted.  Such  a  change  of  position  is  strict- 
ly forbidden." 

It  is  contended  by  the  appellant  that  It 
does  not  affirmatively  appear  that  the  con- 
duct acts,  and  declarations  of  the  plaintiff 
prejudiced  the  defendants  in  this  action,  but 
this  contention  is  clearly  untenable.  It  is 
disclosed  by  the  record  that  tbe  defendant 
Subera  proceeded  under  the  orders  of  tbe 
court  to  distribute  the  estate,  and  that  In 
pursuance  thereof  he  paid  ov«r  to  the  lega- 
tees tbe  respective  amounts  bequeathed  to 
them,  and  the  estate  was  fully  settled  and 
closed  at  the  time  this  action  was  instituted. 
It  may  be  fairly  presumed  that,  had  the  ex- 
ecutor been  advised  of  the  claim  of  tbe  plain- 
tiff during  the  pendency  of  the  proceedings, 
he  would  have  retained  the  moneys  In  his 
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haxOB  until  the  claim  of  the  plaintiff  had 
been  determined  by'  an  adjudication  in  the 
proper  court,  and  to  now  hold  him  respon- 
sible for  the  moneys  thus  paid  out  by  him 
under  the  order  of  the  court  would  be  man- 
ifestly unjust  and  Inequitable.  An  equitable 
estoppel  Is  properly  and  peculiarly  a  doctrine 
of  equity  originally  Introduced  to  prevent  a 
party  from  taking  a  dishonest  and  uncon- 
scientious advantage  of  his  strict  legal  rights. 
In  an  equitable  estoppel  the  party  is  forbid- 
den to  set  up  his  legal  title,  because  he  has 
so  conducted  himself  that  to  do  it  would  be 
contrary  to  equity  and  good  conscience;  aa 
in  this  case  the  defendant  Subera  would  I)e 
again  compelled  to  pay  the  amounts  that  he 
liad  distributed  to  the  legatees  under  the 
last  will,  and  the  other  defendants  would  be 
compelled  to  pay  over  to  the  plaintlfT  the 
amounts  received  by  them  in  good  faith  un- 
der the  said  will.  Clearly  such  a  result 
would  be  very  prejudicial  to  all  the  defend- 
ants, and  the  claim  on  the  part  of  the  plain- 
tiff that  the  fund  constituted  a  trust  fund 
cannot  be  sustained  in  a  court  of  equity.  As- 
suming, thwefore,  as  before  stated,  that  the 
plalntifF  bad  the  legal  right  to  the  funds  in- 
volved in  this  action,  yet  he,  by  his  conduct, 
acts,  and  declarations,  in  equity  and  good 
conscience  is  estopped  from  now  asserting 
the  same.  The  claim  of  the  plaintiff  in  his 
petition,  in  contesting  the  last  will  of  the  de- 
ceased and  seeking  to  establish  the  former 
will,  was  entirely  inconsistent  with  his  pres- 
ent contention  that  he  now  claims  the  same 
as  trust  funds,  and  his  conduct  throughout 
the  proceedings  for  probating  the  last  will, 
and  his  failure  to  make  any  claim  to  the 
property  under  that  will,  or  to  give  notice  to 
the  court,  executor,  or  legatees  that  he 
claimed  the  same,  and  his  repeated  state- 
ments to  different  parties  in  effect  disclaim- 
ing any  right  to  the  funds,  thus  leading  the 
court,  executor,  and  legatees  to  believe  that 
he  made  no  claim  to  the  property  as  a  trust 
fund  until  after  the  same  was  distributed  by 
order  of  the  court,  and  his  acquiescence  and 
consent  in  effect,  through  his  attorneys,  to 
the  distribution  of  the  estate,  renders  ids 
dalm  at  this  time  Inequitable  and  uncon- 
scionable. No  chancellor  sitting  in  a  court 
of  equity  would,  in  our  opinion,  permit  a  par- 
ty to  recover,  in  a  case  likfe  the  one  at  bar, 
against  these  defendants  u'poa  tbe  evidence 
disclosed  in  this  case. 

On  the  trial  of  the  case  the  plaintiff  sought 
to  prove  that  he  was  the  owner  of  certain 
tracts  of  land  in  McCook  county,  which  were 
sold  by  the  deceased,  W.  S.  Jones,  in  his  life- 
time, and  the  consideration  for  which  bad 
never  been  paid  over  to  the  plaintiff.  It  ap- 
pears from  the  evidence,  however,  that  these 
tracts  of  land  stood  In  the  name  of  W.  8. 
Jones,  and  that  he  disposed  of  the  same. 
When  the  plaintiff  was  npon  the  stand  as 
a  witness  he  was  interrogated  as  to  the  own- 
ersblf*  of  these  two  tracts  of  land,  and  was 
asked  the  question  whether  or  not  these 


tracts  of  land  had  been  conveyed  to  him  by 
the  deceased,  and  whether  or  not  be  tiad  bad 
in  his  possession  deeds  for  the  same.  These 
questions  were  objected  to  on  the  ground  that 
they  tended  to  prove  transactions  between 
the  plaintiff  and  the  deceased,  and  that  tbe 
evidence  was  incompetent  under  the  provi- 
sions of  subdivision  2,  i  488^  of  the  Revised 
Code  of  Civil  Procedura  Tbe  court  sustain- 
ed the  objection,  and  the  evidence  was  es.- 
cluded.  We  ere  of  the  opinion  that  the  court 
was  clearly  right  in  its  ruling. 

It  is  contended  by  the  appellant  Uiat  tbe 
evidence  sought  to  be  elicited  from  the  plain- 
tiff that  the  deceased  had  executed  deeds  to 
him,  and  that  they  had  been  in  bis  possession, 
but  had  not  been  recorded,  was  not  within 
the  provisions  of  the  subdivision  of  tbe  sec- 
tion above  referred  to,  for  the  reason  that 
the  action  is  not  one  "by  or  against  execu- 
tors, administrators,  heirs  at  law  or  next  oC 
kin,"  but  we  are  of  the  opinion  that  the 
court  was  clearly  right  in  Its  ruling.  This 
action  was-  an  action  against  the  executor, 
and  against  legatees  claiming  under  the  will 
of  the  deceased.  The  contrition  of  the  ap- 
pellant that  this  action  is  not  against  the 
executor  as  such,  but  is  against  him  as  an  In- 
dividual, is  also  clearly  untenable.  It  is  al- 
leged in  the  complaint  that  such  executor 
took  possession  of  the  personal  property  and 
held  tbe  same  as  such  executor,  caused  an  in- 
ventory of  the  estate  of  said  W.  S.  Jones, 
deceased,  to  be  made,  filed,  and  proven  In 
said  court  on  or  about  November  28,  1902, 
and  that  tbe  inventory,  including  real  estate 
and  personal  property  claimed  to  have  been 
owned  by  said  deceased,  amounted  to  about 
$12,000.  We  are  of  the  opinion,  therefore,, 
that  there  is  no  merit  in  the  contenti<m  that 
the  action  was  not  against  an  executor,  and 
are  of  the  c(>lnlon  tliat  the  evidence  was 
properly  excluded.  We  are  further  of  the 
opinion  that,  if  the  court  erred  in  excluding 
this  evidence,  and  the  same  should  have  been 
admitted,  the  error  would  not  be  one  entitling 
the  plaintiff  to  a  reversal  of  the  Judgment 
in  this  case,  as  the  findings  of  the  court 
would  still  be  based  upon  a  sufficient  failure 
of  the  evidence  to  show  that  the  fund  In  con- 
troversy was  a  part  of  a  trust  fund. 

A  large  number  of  errors  are  assigned,  but 
plaintiff's  counsel  in  their  brief  state:  "That 
the  three  essential  questions  in  this  case  are: 
First  Is  the  plaintiff  the  owner  of  the  mon- 
ey and  securities  in  question,  proceeds  from 
the  sale  and  rental  of  his  land?  Second.  Did 
such  money  and  securities,  or  any  part  there- 
of, come  into  tbe  possession  of  the  def«id- 
ants,  and  do  they  exercise  dominion  over  the 
same  adversely  to  plaintiff's  Interests?  Third. 
If  so,  are  the  rights  of  the  defendants  there- 
to superior  or  inferior  to  the  rights  of  the 
plaintiff?"  The  first  two  questions  are  dear- 
ly aixswered  by  the  court's  findings,  first,  that 
the  claim  of  the  plaintiff  that  he  was  the 
owner  of  the  moneys  and  securltlea  in  qnes- 
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tion  was  not  supported  by  the  evidence ;  and, 
second,  that  the  evidence  failed  to  prove  that 
any  tmat  moneys  came  into  the  hands  or 
possession  of  the  defendants.  These  findings 
of  tbe  court,  which  this  court  approves,  clear- 
ly disposes  of  these  two  questions,  and  the 
third  qnestion  Is  answered  by  the  finding  of 
tbe  conrt  that  the  first  two  .propositions  were 
not  proven,  and  also.  If  they  had  been  {»rov- 
en,  that  the  defendants'  rights  by  virtne  of  an 
estoppel  are  paramount  and  snperlor  to  the 
ri^ts  of  the  plaintiff.  We  do  not  deem  It 
necessary  to  discnss  the  various  errors  as- 
signed separately,  as  our  decision  virtually 
disposes  of  them. 

At  the  condnsSon  of  the  trial  tbe  plaintiff 
presoited  to  tbe  court,  and  requested  It  to 
And,  certain  facts  In  favor  of  the  plaintiff; 
hot  we  are  of  the  opinion  that,  under  the 
evidence,  the  court  was  fully  Justified  in  re- 
fusing to  find  as  requested. 

Finding  no  error  in  the  record,  tbe  judg- 
ment of  the  circuit  court  is  affirmed. 
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BRICKSON  T.  LADIES  OP  THE  MACOA- 
BESEJS  OF  THE  WORLD. 

(Supreme  Conrt  of  Soatb  Dalcota.    March  23, 
1910.) 

1.  Affkai,  and  Bbrob  (S  854*)— Wbono  Rx^- 

son  rob  oobbect  decision. 

The  reason  assigned  b^  the  trial  court  as 
the  ground  for  admitting  evidence  is  immaterial, 
if   the   evidence  is  competent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  |  3408;    Dec.  Dig.  {  854.*] 

2-    IKSUBANCB   (8    693*)  —  MOTCAI,   BBHKriT  — 

Bt-Laws— Appucabiuty. 

A  by-law  of  a  mutual  benefit  society  pro- 
vided that  no  benefit  should  be  paid  because  of 
the  death  of  a  member  who  had  given  untrue 
answers,  except  that  a  member  who  understated 
her  age  in  good  faith  should  not  thereby  forfeit 
her  certificate  if  nnder  the  age  limit.  Another 
by-law  provided  that,  where  satisfactoiv  evi- 
dence should  be  submitted  to  the  board  of  trus- 
tees of  an  understatement  of  age  in  good  faith, 
tbe  beneficiary  should  be  entitled  to  receive  only 
an  amount  bearing  the  same  ratio  to  tbe  amount 
named  in  the  certificate  as  the  rate  the  member 
paid  to  the  rate  the  member  should  have  paid. 
Held,  that  the  first  by-law  related  back  to  the 
original  application  in  all  cases  alike,  whether 
insured  was  living  or  dead  at  the  time  of  its 
adoption,  and  tliat  the  second  by-law  prescribed 
that  the  rule  of  waiver  should  govern  the  board 
of  trustees  in  their  action  npon  all  death  claims. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  |  1833;  Dec.  Dig.  i  693.*] 

S.  IlTSDBANCE   (S   724*)  —  MUTUAI,  Bknkfit  — 

False  Answeb— Knowledge  or  Agent. 
Hie  act  of  the  soliciting  agent  of  a  mutual 
benefit  society  in  advising  assured  that  the 
"word  'Aciddent'  wonid  do  as  an  answer"  to 
tbe  qnestion  "State  the  canse  of  your  father's 
death"  cannot  be  held  binding  npon  the  society, 
where  asanred  expressly  agreed  In  her  applica- 
tion that  no  verbal  statement,  to  whomsoever 
made,  should  modify  the  answers  therein,  and 
that  she  Itad   read  and   fully  understood   the 


[Ed.   Note.— For  other  eases,   see  Insntance, 
Cent.  Dig.  i  1868;    Dec.  Dig.  |  724.»] 


4.  INSUBANOB  Jl  826»)  — Mutual  Benefit  — 
Wakbantt— Pbovince  of  Coubt  and  Jubt. 
Where  a  qnestion  in  an  application  for  a 
benefit  certificate  is  so  framed  that  it  calls  for 
specific  facts  within  the  actual  knowledge  of 
applicant,  and  excludes  matters  of  opinion  or 
judgment,  no  interpretation  is  possible  or  re- 
quired, but  where  the  qnestion,  whether  relating 
to  matters  ordinarily  deemed  material  or  im- 
material, is  open  to  construction,  it  may  and 
should  be  interpreted  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  2009;   Dec.  Dig.  |  825.*] 

6.  INSUBANOE  (I  723*)- MirruAL  Benefit— 
False  Answeb  —  Misundebstandino  of 
Question. 

Where  the  answer,  upon  any  fair  interpre- 
tation of  the  meaning  of  a  question  in  a  benefit 
certificate  application  as  it  might  have  been 
understood  by  the  applicant,  may  be  deemed  a 
true  answer,  no  forfeiture  of  rights  should  be 
permitted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1859-1865 ;  Dec.  Dig.  f  723.*] 

6.  WoBDS  AND  Phbases— "Accident." 

"Accident"  is  defined  by  Webster  as  a  be-  * 
tailing ;  an  event  that  takes  place  without  one's 
foresight  or  expectation;    an  undesigned,  sud- 
den and  unexpected  occurrence  of  an  unfortu- 
nate character ;  a  mishap. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  62-70;  voL  8,  p.  7560.] 

7.  Insubancb  (I  82S*)  —  Mutual  BENErrr  — 
False  Answeb  —  Misundebstandino  of 
Question. 

A  benefit  certificate  application  required 
applicant  to  state  "Causa  of  death"  (of  fathe^. 
It  appeared  tliat  applicant's  father  had  beea 
in  ill  health,  and  had  some  disease  which  the 
doctors  called  diabetes  or  Bright's  disease,  but 
it  did  not  appear  that  applicant  understood  he 
was  111  of  a  disease  necessarily  fiital.  At  the 
time  of  her  application  applicant  stated  to  the 
agent  "that  her  father  had  not  been  well,  that 
he  had  got  up  out  of  bed  to  use  a  vessel  and 
fell  over  de^d,  and  that  she  did  not  want  to 
give  that  in,"  whereupon  the  agent  suggested 
"that  the  word  'Accident'  would  do,"  and  it  was. 
filled  in  as  the  cause  of  his  death.  Held,  that 
the  qnestion  did  not  place  clearly  before  ap- 
plicant the  distinction  between  death  resulting 
from  disease  and  death  from  some  form  of  ex- 
ternal violence,  and  was  so  framed  that  appli- 
cant may  have  honestly  mistaken  its  true  import 
and  given  a  true  answer  as  she  reasonably  under- 
stood it,  and  that  it  was  for  the  jury  whether 
she  acted  honestly,  without  intent  to  misrepre- 
sent. 

[Ed,  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  2009;   Dec.  Dig.  <  825.*] 

8.  Appeal  and  Ebbob  (J  263*)— PBEStniprioN 
IN  Favob  of  Coubt  Below— Instbuctions. 

In  the  absence  of  exceptions  to  the  charge 
or  the  refusal  to  give  instructions,  the  pre- 
sumption is  that  such  instructions  were  gives 
as  to  present  fully  and  fairly  the  exact  issues 
involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1516-1532;  Dec.  Dig.  | 
263.*] 

ft.  WiTNEBSES  (8  188*)— PbiVilboed  Commu- 
nications—Husband  and  Wife. 

Objection  to  a  question  of  a  husband  wheth- 
er his  wife  liad  had  a  miscarriage,  on  the  ground 
that  one  spouse  cannot  be  examined  as  to  a 
communication  by  the  other,  was  properly  oyer- 
mled,  as  the  qnestion  called  for  a  fact,  not  • 
communication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8 J  734,  736;  Dec.  Dig.  8  188.*] 
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10.  AFFEAI.    AlTD    EBBOB    (f    1002*)— RSTIKW— 

Question  of  Fact— Finding  of  Jubt. 
A  finding  by  the  Jury  on  conflicting  evi- 
dence wiU  not  be  distarbed   by  the   Supreme 
Court 

[BH.  Note. — For  other  cases,  see  Appeal  and 
Error,  CeaL  IMg.  {{  3035-3^7;  Dec.  Dig.  I 
1002.*] 

11.  Appeal  and  Ebbob  (|  173*)— Qubbtiorb 
Not  PBxaENTBD  Bxlow— Rioht  to  Raibb. 

Where  breach  of  warranty,  and  not  fraud- 
ulent suppression  of  facts,  was  the  issue  tried 
In  an  action  on  a  benefit  certificate,  tlie  jury's 
finding  cannot  be  attacked  on  appeal,  oa  the 
ground  that  applicant  fraudulently  suppressed 
tacts. 

[Ed.  Not*.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  107»-1120;  Dec.  Dig.  { 
173.*] 

12.  Insubawce  (8  723*)— Mtjtdai.  Benkftp— 

FbauD   and    WaBBANTT   DlBTINaUIBHED. 

Though  fraud  may  be  predicated  upon  a 
suppression  of  the  truth  in  makiDg  application 
for  a  benefit  certificate,  warranty  u  only  based 
on  an  affirmation  of  something  not  true, 

[E}d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Sl  1850-1866;    Dec.  Dig.  8  72a*] 

13.  Afpeai  and  Ebbob  (J  263*)— Exceptions 

— NeOESSITT  of — INSTBUCTIONS. 

An  instruction  not  excepted  to  by  appel- 
lant is  the  law  of  the  case,  and  binding  on  ap- 
pellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1616;   Dec.  Dig.  |  263.*] 

Airpeal  from  Circuit  Court,  Codington 
County. 

Action  by  Isabella  P.  EMckson,  a  minor,  by 
John  Erlckson,  her  guardian,  against  the 
Ladies  of  the  Maccabees  of  the  World.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial  defendant  ajTpeals.  Revers- 
ed, and  a  new  trial  granted,  unless  plaintiff 
file  a  remittitur. 

John  B.  Hanten  and  O'Mally  &  Boemer, 
for  appellant  Sherln  &  Sherin,  for  respond- 
ent 

SMITH,  J.  On  the  13th  of  January,  1906, 
one  Blanche  Erlckson  took  out  a  member- 
ship or  policy  of  life  insurance  for  $1,000  In 
the  defendant  corporation,  a  mutual  benefit 
association  organized  under  the  laws  of  the 
state  of  Michigan,  and  thereafter  paid  all 
premiums  and  assessments  to  March  3,  1007, 
at  which  date  she  died.  Isabelle  P.  Erlck- 
son, a  minor  daughter,  was  named  as  bene- 
ficiary, and  brings  the  action  by  her  guardi- 
an, John  P.  Erlckson,  to  recover  the  amount 
claimed  to  be  due  upon  said  policy.  The 
statements  and  answers  contained  in  the 
application  and  the  medical  examination  are 
expressly  made  a  part  of  the  contract  of 
Insurance. 

The  following  warranty  is  a  part  of  the 
contract: 

"I  hereby  warrant  •  •  •  that  my  age 
as  written  herein  is  correct;  and  that  all  the 
statements  herein  and  the  statements  and 
answers  In  my  medical  examination  which  Is 
attached  hereto  and  made  a  part  hereof,  are 
full,  complete,  and  literally  true  In  ev^y  re- 


spect, and  that  tiiey  and  each  of  them  are 
material  and  absolute  and  unconditional  war- 
ranties, and  I  agree  that  any  untrue  state- 
ment or  answer  as  hereinbefore  contained  or 
written,  or  any  omission  or  fBilnre  to  state 
and  answer  fully  and  truthfully  in  writ- 
ing, any  matter  In  my  medical  examination 
•  •  •  shall  be  a  breadi  of  this  ■warranty, 
and  of  itself  forfeit  and  terminate  all  of  my 
rights  as  a  member  of  the  order,  and  of  my 
benefldary  or  beneficiaries.    •    •    • " 

In  the  application  for  insurance,  the  in- 
sured stated: 

"I  was  bom  on  the  17th  day  of  Jtme,  1878, 
and  am  28  years  old  on  my  nearest  birthday." 

In  the  medical  examination  are  the  follow- 
ing statements: 

"Family  History.  Note. — In  giving  the 
cause  of  death,  avoid  all  indefinite  terms, 
such  as  'exposure,'  'general  debility,'  'effects 
of  cold,'  fever,'  'complication  of  diseases,' 
etc.  If  the  word  'childbirth'  be  nsed,  state 
how.  long  after  delivery  death  occurred,  and 
whether  there  were  any  evidences  of  disease 
of  the  lungs,  if  the  health  of  any  of  the  liv- 
ing members  is  rated  as  'fair'  or  'poor'  state 
the  nature  of  the  ill  health. 

"Father.  Age  at  death — 66.  Cause  of 
death — ^Accident  Tear  of  death — ^About 
1896.  Place  of  death— Bau  Claire,  Wis.  How 
long  sick — 3  days.     Previous  health — Good. 

"Mother.  Age  at  death — 44.  Cause  of 
death — Childbirth.  Year  of  death— About 
1890.  Place  of  death— Bau  Ctaire,  Wla  How 
long  sick — 3  days.     Previous  health — Good. 

"Give  history  of  your  children,  both  living 
and  dead.  One  stillborn  and  one  eighteea 
montlis.  •  ♦  •  Have  you  ever  miscarried? 
No." 

The  contract  or  policy  of  insurance  also 
contained  the  following  clause: 

"That  this  application,  my  benefit  certifi- 
cate and  the  laws  of  the  order,  as  now  in 
force,  or  as  may  hereafter  be  enacted  or 
amended,  constitute  my  entire  contract  with 
the  order,  and  determine  my  rights  and  those 
of  my  beneficiary;  that  the  laws  of  the  or- 
der may  be  revised,  repealed  or  amended, 
and  that  my  rights  as  a  member  and  those  of 
my  beneficiary  may  be  thereby  modified,  en- 
larged or  reduced,  from  time  to  time,  and 
shall  be  determined  by  the  agreements  here- 
in, and  by  the  laws  in  force  at  the  time  of 
my  death." 

Notice  and  proofs  of  death  were  submitted 
to  the  defendant  aBsodatlon. 

On  the  trial  of  the  action,  along  with  the 
general  Issues  raised  by  the  pleadings,  eight 
special  questions  were  submitted  to  the  jury 
for  answer.  The  trial  resulted  in  a  verdict 
for  the  plaintiff  for  the  full  amount  of  the 
insurance,  and  this  appeal  1b  from  an  order 
overruling  a  motion  for  a  new  trial  and  from 
the  Judgment. 

There  are  64  assignments  of  error,  a  large 
number  of  whidi  relate  to  rulings  of  the 
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coart  on  matters  of  eyidence  at  the  trial, 
and  It  la  apparent  that  a  separate  discussion 
of  eadi  wonld  extend  this  opinion  beyond 
reasonable  limits.  But  we  bare  examined 
the  mllnga  complained  of,  and  ai«  satisfled 
that  none  of  them  are  aerlonsly  prejudicial 
to  defendant's  ri^ta,  or  demand  discussion, 
■are  those  herein  expressly  referred  to.  Up- 
oa  the  trial  of  the  action  two  of  the  by-laws 
of  the  defendant  association  were  offered  in 
evidence  by  plaintiff  which  read  as  follows: 

"Section  481.  Effect  of  Untrue  Answers  in 
Application. — Vo  benefit  shall  be  paid  on  ac- 
count of  the  death  or  disability  of  a  member 
who  has  given  untrue  answers  in  her  ap- 
plication for  membership;  provided  howev- 
er, that  a  member,  who.  In  her  application 
for  membership,  understated  her  age,  In  good 
faltli  «uid  without  any  Intention  to  deceive 
Bball  not  thereby  forfeit  her  certificate,  If 
■be  was  mider  the  age  limit  of  the  order  at 
tbe  time  of  her  original  application.  If  she 
was  beyond  the  age  limit  of  the  order  at  the 
time  of  making  application,  her  membership 
■ball  be  void  from  the  beginning  whether 
■be  knew  her  correct  age  or  not  - 

"Section  482.  Understatement  of  Age.— In 
eadi  case  where  satisfactory  evidence  has 
been  submitted  to  the  board  of  trustees  diow- 
ins  an  understatement  of  age  made  in  good 
faltb  and  without  any  IntenticMi  to  deceive, 
tbe  beneBciary  of  such  member  shall  be  en- 
titled to  receive  only  an  amount  which  bears 
tbe  same  ratio  to  Uie  amount  named  In  the 
ben^t  certificate,  as  the  rate  the  member 
paid,  to  tbe  rate  the  member  should  have 
paid  based  on  the  actual  age  the  membor  had 
attained  at  the  date  of  her  application." 

Tbe  defendant  objected  to  the  offer  in  evi- 
dence of  these  by-laws  because  It  appeared 
on  the  face  thereof  that  such  by-laws  were 
amwMled  hr-laws,  and  became  operative  in 
September,  1907,  sobeeqaent  to  the  death  of 
Blanche  Brlckson.  The  court  ruled  that,  In 
tbe  absence  of  any  showing  that  the  amend- 
ed by-laws  were  substantially  different  from 
tboae  in  force  at  tbe  time  of  her  death,  the 
sections  might  be  received  in  evidence.  The 
record  does  not  disclose  any  prejudicial  er- 
ror In  this  ruling.  The  reasons  assigned  by 
tbe  trial  court  as  the  grounds  of  its  ruling 
are  Immaterial,  if  the  evidence  offered  and 
received  was  competent  The  contract  of  In- 
■orance  provides  for  an  absolute  forfeiture 
ot  all  rights  wh«t  the  applicant  has  made 
any  fUae  statement  as  to  her  age.  Such  for- 
feiture oonld  be  waived  or  modified  by  the 
defendant  cmnpany  in  any  class  of  cases  in 
wbldi  it  might  be  deemed  equitable  and  prop- 
er, and  the  company  might  make  such  waiv- 
er alike  applicable  to  all  policies,  and  to  all 
claims  arising  after  the  death  of  the  insured. 
Tbe  Terr  language  of  this  by-law  seems  to 
OS  to  imply  such  intent  on  Uie  part  of  tbe 
defendant:  "No  ben^t  shall  be  paid  on  ac- 
eonnt  of  the  death  or  disability  of  a  member 
wbo  ha*  given  untrue  answers    *    •    *    pro- 


vided however,  that  a  member  who  •  •  • 
understated  her  age  in  good  faith  and  with- 
out any  intention  to  deceive,  shall  not  there- 
by forfeit  her  certificate  if  she  was  under  the 
age  limit  of  the  order  at  the  time  of  her 
original  application."  This  by-law  by  its 
language  relates  back  to  the  date  of  the  orig- 
inal application  in  all  cases  alike,  whether 
the  insured  be  living  or  deceased  at  the  time 
of  its  adoption,  and  section  432  prescribes 
that  the  rule  of  waiver  shall  govern  the 
board  of  trustees  in  their  action  upon  all 
claims  for  death  losses.  It  appears  In  the 
record  that  the  insured  was  within  the  age 
limit  at  the  time  of  her  application.  We  are 
of  tbe  opinion,  therefore,  that  said  by-laws 
were  properly  received  In  evidence,  and  there- 
fore the  court  was  not  in  error  in  receiving 
over  defendant's  objection  certain  evidence 
tending  to  show  good  faltb  of  the  deceased 
as  to  the  statements  concerning  her  age. 

In  the  application,  under  the  head  of  Fam- 
ily History,  the  deceased,  Blanche  Erlckson, 
stated  in  substance  that  her  father  died  from 
accident  about  1896,  that  he  was  sick  three 
days,  and  that  his  previous  health  was  good. 
The  evidence  Introduced  at  the  trial  by  re- 
spondent shows,  quite  conclusively,  that  tbe 
f atJier  bad  suffered  some  years  from  diabetes 
or  Bright's  disease,  and  that  his  death  re- 
sulted from  such  disease.  In  rebuttal  of  this 
evidence,  or  by  way  of  estoppel,  the  plaintiff 
called  as  a  witness  one  Eklith  Kile,  who  tes- 
tified over  appellant's  objection  that  she  was 
secretary  of  tiie  local  lodge  of  the  Maccabees 
of  Watertown  in  the  year  1905,  and  knew  the 
deceased  in  her  lifetime;  that  she  solicited 
the  application  for  Insurance,  and  personally 
filled  out  tbe  application;  that  at  the  time 
the  witness  filled  out  this  application  Blanche 
Brlckson  stated  to  her  "that  her  father  had 
not  been  well ;  that  he  had  got  up  out  of  bed 
to  use  a  vessel  and  fell  over  dead,  and  that 
she  did  not  want  to  give  that  in;  that  there- 
upon the  witness,  the  soliciting  agent  sug- 
gested to  the  applicant  "that  the  word  'Ac- 
cident' would  do."  Upon  this  showing  it  is 
contended  by  respondent  that  Mrs.  Kile,  act- 
ing as  agent  for  the  company,  took  the  re- 
sponsibility of  stating  the  answer  in  the  form 
appearing  in  the  application,  and  advised  her 
in  effect  that  the  answer  given  would  be  a 
pr<^>er  answer,  that  Mrs.  E^ile  waa  the  agent 
of  the  defendant  company  as  to  filling  out  the 
blank  application,  and  that  tbe  answer  in- 
serted by  such  agent  as  a  sufficient  answer  to 
the  question  is  binding  upon  the  defendant 
company,  notwithstanding  the  aj>pllcation 
states  that  tbe  agent  should  be  considered  as 
acting  for  the  applicant 

In  support  of  this  contention  respondent 
cites  Kausal  v.  Minnesota  Farmers'  Mut  Fire 
Ins.  Co.,  31  Minn.  17,  16  N.  W.  430,  47  Am. 
Bep.  776,  in  which  Justice  Mitchell  uses  the 
following  language: 

"1.  On  principle,  as  well  as  for  considera- 
tions of  public  policy,  agents  of  Insurance 
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companlefl,  authorized  to  procure  applications 
for  Insurance  and  to  forward  them  to  the 
companies  for  acceptance,  must  be  deemed 
the  agents  of  the  insurers,  and  not  of  the 
insured.  In  all  that  they  do  In  preparing  the 
application,  or  in  any  representations  they 
may  make  to  the  Insured  as  to  the  character 
or  effect  of  the  statements  therein  cont&lned. 
This  rule  is  rendered  necessary  by  the  man- 
ner In  which  business  Is  now  tisaally  done 
by  the  Insurers.  They  supply  these  agents 
with  printed  blanks,  stimulate  them  by  the 
promise  of  liberal  commissions,  and  then  send 
them  abroad  in  the  community  to  solicit  in- 
surance.  The  companies  employ  them  for 
that  purpose,  and  the  public  regard  them  as 
the  agents  of  the  companies  In  the  matter  of 
preparing  and  filling  up  the  applications— 
a  fact  which  the  companies  perfectly  under- 
stand. Tbe  parties  who  are  Induced  by  these 
agents  to  make  applications  for  insurance 
rarely  know  anything  about  the  general  offi- 
cers of  the  company,  or  Its  constitution  and 
by-laws,  but  look  to  the  agent  as  its  full  and 
complete  representative  In  all  that  Is  said  or 
done  in  regard  to  the  application.  And,  In 
view  of  the  apparent  authority  with  which 
the  companies  clothe  these  solicitors,  they 
hare  a  perfect  rlg^t  to  consider  them  such. 
Bieace,  where  an  agent  to  procure  and  for- 
ward applications  for  insurance,  either  by 
his  direction  or  direct  act,  makes  out  an  Sip- 
pUcation  incorrectly,  notwithstanding  all  the 
facts  are  correctly  stated  to  liim  by  the  ap- 
plicant, the  error  is  chargeable  to  the  insur- 
er, and  not  to  the  Insured"  (dtlng  Insurance 
Co.  V.  Malfone,  21  Wall.  152,  22  L.  Bd.  698; 
Insurance  Ck>.  ▼.  Wilkinson,  13  Wall.  222, 
20  L.  E:d.  617 ;  Malleable  Ironwwks  t.  Phoe- 
nix Ins.  Co.,  25  Conn.  i65:  Hough  v.  City 
nre  Ins.  Co.,  29  Conn.  10,  75  Am.  Dec.  581; 
Woodbury  Savings  Bank  t.  Charter  Oak  Ins. 
Co.,  31  Conn.  517 ;  Miner  v.  Phoenix  Ins.  Co., 
27  Wis.  693,  9  Am.  Kep.  479;  Wlnans  v.  Al- 
lemania  F.  Ins.  Co.,  38  Wis.  342;  Rowley  y. 
Empire  Ins.  Co.,  36  N.  T.  660;  Brandup  T. 
St.  Paul  F.  ft  M.  Ins.  Co.,  27  Minn.  393,  7 
N.  W.  735;  2  Am.  Lead.  Cas.  [5th  Ed.]  917 
et  seq. ;  Wood  on  Insurance,  c.  12;  May  on 
Insurance,  p.  120).  And  the  decision  holds 
the  rule  applicable  to  fraternal  companies  as 
to  others. 

The  doctrine  announced  by  that  learned 
court  is  sound  In  principle,  and  has  been  ex- 
pressly approved  by  this  court  In  Smith  t. 
Cash  O.  F.  Ins.  Co.,  21  S.  D.  433,  113  N.  W. 
94.  But  the  doctrine  has  necessary  limita- 
tions in  its  application.  The  court  holds 
that  the  soliciting  agent  is  clothed  with  ap- 
parent or  ostensible  authority  as  to  all  mat- 
ters connected  with  tbe  making  and  filling  in 
answers  to  questions  in  the  application,  and 
that  such  ostensible  authority  may  not  be 
limited  by  a  provision  or  notice  contained  In 
the  policy  subsequently  issued  upon  the  ap- 
plication. The  court  remarks,  however:  "To 
be  efficacious  such  notice  should  he  given  be- 


fore the  negodflttons  are  oompleted."    Tbe 

court  does  not  hold  that  the  rule  as  to  llm- 
itatlons  upon  the  authority  of  Insurance 
agents  is  different  from  that  governing  agen- 
cies generally,  but  only  that  the  ostensible 
authority  of  en  insurance  agent  cannot  be 
curtailed  by  UmitationB  of  which  the  appli- 
cant has  no  notice. 

The  same  doctrine  is  announced  by  tbe 
Supreme  Court  of  North  Dakota  in  tbe  case 
of  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N. 
D.  167,  45  N.  W.  80S.  That  court  says:  "Bat 
there  Is  nothing  In  this  case  tending  to  show 
that  there  was  any  restriction  whatever  upon 
the  agent's  authority  in  the  matters  Intrusted 
to  his  charge,  viz.,  the  matter  of  soliciting 
and  procuring  the  application  for  the  insur- 
ance in  question.  As  to  such  duties  the  agent 
had  prima  facie  plenary  powers  coextensive 
with  the  matter  intrusted  to  him,  and  such 
powers  cannot  be  narrowed  by  limitations 
not  communicated  to  tbe  insured.  See  May, 
Ins.  144,  note  1 ;  Miller  v.  Insurance  Co.,  31 
Iowa,  2*2,  7  Am.  Rep.  122."  But  "where  the 
solicitor  of  insurance  is  expressly  limited  in 
his  authority  in  the  manner  of  taking  the 
application,  and  where  such  limitation  is 
brought  home  to  the  knowledge  of  the  insur- 
ed at  the  time  the  application  is  signed,  the 
insured  is  bound  by  the  limitation."  Suther- 
land v.  Eureka  F.  &  M.  Ins.  Co.,  110  Mich. 
668,  68  N.  W.  985 ;  Carpenter  v.  Prov.  Wash. 
Ins.  Co.,  16  Pet.  495,  10  L.  Ed.  1044.  In  the 
case  before  us  the  assured  in  her  application 
says:  "I  hereby  expressly  warrant  and  agree 
that  no  verbal  statement  to  whomever  made 
shall  modify  this  contract  or  application  or 
the  answers  herein  written  to  the  above  ques* 
tlons.  •  •  •  I  have  read  the  foregoing 
application  for  my  membership  and  fully 
understand  the  same.  *  •  • "  This  writ- 
ten declaration  over  her  own  signature,  which 
is  In  evidence  and  is  not  controverted.  Is  suffi- 
cient to  show,  and  is  an  admission  of,  her 
knowledge  of  an  express  limitation  of  the  au- 
thority of  the  agent  taking  the  application  to 
modify  her  answers  to  the  questions  therein 
written  by  any  verbal  statements  made  by 
such  agent.  And  In  the  application  itself  she 
expressly  declares  that  su(A  answers  are  lit- 
erally true  in  every  respect  We  are  of  the 
opinion,  therefore,  that  the  contention  of  re- 
spondent that  tbe  act  of  the  soliciting  agent 
In  advising  the  assured  that  the  "word  'Ac- 
cident* would  do  as  an  answer"  to  tbe  ques- 
tion— which  was  In  effect  "State  the  cause  of 
your  father's  death"— cannot  be  sustained  as 
binding  upon  the  defendant 

It  is,  however,  earnestly  contended  by  re- 
spondent's counsel  that  the  court  may  prop- 
erly construe  the  question  as  merely  calling 
for  an  opinion  of  the  applicant  as  to  the 
cause  of  her  father's  death,  and  that  an  hon- 
est answer  of  the  witness  giving  her  opin- 
ion cannot  be  construed  or  considered  to 
be  a  false  answer,  thus  bringing  this  case 
within  the  rule  laid  down  in  M.  W.  A.  v. 
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Wflson,  76  Neb.  344, 107  N.  W.  668,  Rupert  r. 
Supreme  Court  V.  O.  P.,  94  Minn.  293,  102 
N.  W.  715,  and  other  decisions  tliere  cited. 
The  evidence  conclnslvely  shows  that  the 
father's  death  was  the  culmination  of  dis- 
ease, which  -was  Imown  to  the  members  of 
the  family  as  Bright's  disease  or  kidney 
complaint,  or  some  similar  diseasa  And  had 
the  applicant  chosen  to  express  an  oi)lnion  as 
to  the  particular  form  of  disease  which 
caused  hec  fath«'s  death,  the  doctrine  of 
these  cases  might  be  readily  applicable.  In 
avii  case  the  answer,  though  incomplete, 
might  be  held  truthful  and  responsive  and 
sufficient  O'Connor  ▼.  M.  W.  A.  (Minn.)  124 
N.  W.  454. 

In  the  case  of  M.  W.  A.  t.  Wilson,  supra, 
the  application  for  insurance  contained  the 
following  statement:  "I  haye  verified  each 
of  the  foregoing  answers  and  statements 
from  1  to  28  both  inclusive,  adopt  them  as 
my  own  whether  written  by  me  or  not  and 
dedare  and  warrant  that  they  are  full,  com- 
plete and  literally  true,  and  I  agree  that  the 
exact  literal  truth  of  each  shall  be  a  con- 
dition precedent  to  any  binding  contract  is- 
sued upon  the  fiilth  of'  the  foregoing  an- 
swers." ^he  defense  relied  ui)on  was  that 
the  answers  of  the  assured  to  questions  In 
the  apidication  were  made  by  the  applicant 
in  regard  to  matters  within  his  knowledge 
and  material  to  the  risk,  and  that  such  an- 
swers were  Incomplete  and  untrue.  The  trial 
court  submitted  the  case  to  the  Jury  on  the 
theory  that  "incomplete  or  untrue  answers 
to  questions  In  the  application  would  not  de- 
feat a  recovery  on  the  certificate  unless  such 
answers  or  some  of  them  were  Intentionally 
incomplete  or  false,  and  made  with  Intent  to 
deceive,"  and  says:  "Whether  that  theory 
is  sound  is  the  question  now  presented  by 
the  record;  •  •  •  the  defendant  contend- 
ing that  the  honesty  and  good  faith  of  the  as- 
sured in  making  the  answers  In  question  are 
eliminated  from  the  case  because  such  an- 
swers are  in  regard  to  matters  which  were 
within  the  personal  knowledge  of  the  assured 
and  untrue."  The  court  In  discussing  its 
former  ruling  in  Royal  Neighbors  v.  Wal- 
lace. 73  Neb.  409.  102  N.  W.  1020,  says: 
"  *  *  *  But  while  the  doctrine  announced 
would  necessarily  eliminate  the  question  of 
the  good  faith  and  honesty  of  the  assured 
as  to  untrue  answers  in  regard  to  matters 
within  bis  knowledge,  it  would  not  eliminate 
the  question  of  his  honesty  and  good  faith 
as  to  the  construction  to  be  placed  upon 
the  questions  propounded  in  the  applica- 
tion. Every  practitioner  knows  that  it  fre- 
quently liappens  that  an  apparently  false 
answer  is  given  to  a  question  simply  be- 
cause the  witness  gathers  a  different  mean- 
ing from  the  question  than  that  his  Interrog- 
ator Intended  to  convey.  Hence  ordinarily 
the  first  question  that  arises  when  the  truth- 
fulness of  an  answer  is  challenged  is  wheth- 
er the  party  giving  the  answer  understood 
the  question.    The  assured  is  dead,  and  is 


not  here  to  explain  why  lie  answered  as  he 
did;  the  questions  are  not  of  liis  framing, 
but  of  the  defendant,  thought  out  and  elab- 
orated in  the  quiet  of  an  office  where  every 
word  was  examined  and  carefully' weighed. 
The  assured  was  a  farmer  and  many  of  the 
words  and  the  combinations  in  which  they 
were  used  were  undoubtedly  new  to  him.  Un- 
der such  circnmstadces  it  is  highly  probable 
that  the  assured  failed  to  grasp  the  true  import 
of  some  of  the  questions.  As  the  questions 
are  made  a  part  of  the  contract,  and  were 
prepared  by  the  defendant,  they  should  be 
construed  most  strongly  against  it  (Conn.  F. 
Ins.  Oo.  V.  Jeary,  60  Neb.  338,  83  N.  W.  78, 
51  L.  R.  A.  698),  and  where  any  of  such 
questions  are  so  framed  or  placed  that  the 
assured  may  have  honestly  mistaken  their 
true  import,  and  gave  answers  thereto  which 
are  in  fact  untrue,  but  true  as  he  may  liave 
reasonably  understood  the  questions,  it  is  for 
the  Jury  to  say,  we  think,  in  the  light  of  the 
entire  transaction,  whether  in  making  his 
answers  he  acted  honestly  and  in  good  faith, 
and  without  Intention  to  misrepresent  or  con- 
ceal material  facts." 

The  defendant  in  the  case  before  us  framed 
its  own  questions.  The  one  under  considera- 
tion required  the  applicant  to  state  the 
"cause"  of  her  father's  death,  and  required 
her  to  give  an  answer  "literally  true."  Such 
a  question  upon  such  conditions  Is  little 
short  of  a  trap  for  the  feet  of  the  uninformed 
and  unwary.  A  dozen  doctors  might  have 
disagreed  as  to  the  "cause"  of  her  father's 
death,  and  yet  the  applicant  was  required  to 
give  the  literally  true  and  correct  answer  or 
forfeit  her  rights.  The  question,  the  an- 
swer, and  the  conditions  in  the  contract  de- 
pendent thereon,  constitute  the  entire  war- 
ranty, and '  the  proper  coustruction  to  be 
placed  upon  such  warranty  is  and  must  al- 
ways be  a  matter  for  the  court  to  determine. 
We  do  not  question  the  right  under  the  stat- 
ute of  parties  to  agree  that  Immaterial  rep- 
resentations shall  be  deemed  warranties,  but 
we  maintain  the  right  of  the  courts  to  give 
every  warranty  its  reasonable  construction, 
where  the  language  of  the  question  and  an- 
swer may  be  open  to  construction  or  inter- 
pretation. When  the  question  is  so  framed 
that  it  calls  for  specific  facts  within  the  ac> 
tual  knowledge  of  the  applicant,  and  plainly 
excludes  matters  of  opinion  or  Judgment,  no 
interpretation  is  possible  or  required.  But 
when  the  questions,  whether  they  relate  to 
matters  ordinarily  deemed  material  or  im- 
material, are  open  to  construction  or  inter- 
pretation, they  may  and  should  be  interpret- 
ed to  the  Jury  by  the  court  as  a  part  of  the 
contract  of  the  parties.  And  where  the  an- 
swer upon  any  fair  interpretation  of  the 
meaning  of  the  question  itself,  as  it  might 
have  been  understood  by  the  applicant,  may 
be  deemed  a  true  answer,  no  forfeiture  of 
rights  should  be  permitted.  The  ascertain^ 
ment  of  the  exact  and  the  true  Intent  and 
meaning  and  purpose  of  the  parties  as  ex- 
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pressed  bj  the  language  of  the  contract  la 
the  purpose  of  interpretation.. 

Applying  the  rule  of  interpretation,  what 
did  the  Insurer  seek  te  ascertain  when  he 
asked  thi  question  "State  'cause'  of  father's 
death."  Did  the  insurer  intend  to  require 
the  applicant  to  answer  a  question  which  its 
own  medical  expert,  with  every  fact  known 
to  the  applicant  before  him,  might  be  unable 
to  answer?  Why  did  the  insurer  seek  infor- 
mation In  regard  to  the  father's  death?  The 
Insurer  most  certainly  knows  exactly  what 
specific  facts  It  seeks  to  ascertain,  and  why, 
but  the  applicant,  not  an  expert  in  insur- 
ance, may  know  neither.  The  death  of  the 
father  from  some  form  of  external  violence 
would  be  wholly  immaterial  to  the  purpose 
of  the  insurer.  Death  from  disease  in  some 
of  its  multitudinous  forms  is  the  fact  which 
may  be  assumed  to  be  In  the  mind  of  the 
insurer  when  he  framed  the  question.  Does 
the  question  under  consideration  in  this  case 
place  clearly  before  the  mind  of  the  applicant 
the  distinction  between  death  resulting  from 
disease  and  death  from  some  form  of  external 
violence?  If  not,  how  may  the  applicant  con- 
strue the  question?  While  her  statement 
to  the  soliciting  agent  as  to  her  father's 
death  may  not  be  received  to  relieve  her 
from'  the  eCTect  of  a  concededly  false  answer, 
it  might  tend  to  show  how  she  understood 
the  question  asked.  The  evidence  shows 
that  her  father  had  been  In  ill  health,  and 
had  some  disease  which  the  doctors  called 
diabetes  or  Bright's  disease,  but  it  nowhere 
'  appears  that  she  understood  he  was  111  of  a 
disease  necessarily  fatal.  His  death  was 
sudden,  unexpected,  shocking,  and  may  It  not 
be  said  It  was  "accident"  within  the  well- 
defined  meaning  of  that  word,  and  that  she 
intended  merely  to  express  that  fdea?  Web- 
ster defines  "accident"  as:  "Literally  a  be- 
falling; an  event  that  takes  place  without 
one's  foresight  or  expectation ;  an  undesign- 
ed, sudden  and  unexpected  occurrence  of  an 
afflictive  or  unfortunate  character;  a  mis- 
hap, as  to  die  by  an  accident"  But  appel- 
lant seeks  to  give  the  word  a  restricted  con- 
struction in  its  favor,  and  against  the  assur- 
ed, by  attaching  to  it  in  effect  the  meaning 
specifically  defined  in  accident  insurance 
policies.  Such  contention  cannot  be  sustain- 
ed under  the  authorities.  The  applicant 
might  have  considered  her  father's  death, 
with  all  its  attendant  circumstances  of  his 
falling,  and  suddenness,  and  unexx>ectedne8s 
and  shock,  as  an  accident,  and  the  answer 
could  be  held  to  be  false  and  nntme  only  by 
giving  the  question  Itself  a  restricted  mean- 
ing. This  the  courts  will  not  do  unless  the 
questions  are  so  specific  and  so  framed  as  to 
require  it 

It  seems  to  ns  that  the  rule  announced  In 
the  case  of  M.  W.  A.  v.  Wilson,  supra,  is  pe- 
culiarly applicable  to  the  case  before  us. 
The  court  says:    "And  where  any  of  such 


qneatlons  are  so  framed  or  placed  that  the 
assured  may  have  honestly  mistaken  their 
true  import,  and  gave  answers  thereto  which 
are  untrue,  but  true  as  he  may  have  reason- 
ably understood  the  questions,  it  Is  for  the 
}ury  to  say,  we  think,  in  the  light  of  the  en- 
tire transaction,  whether  in  making  his  an- 
swers he  acted  honestly  and  in  good  faith, 
and  without  intention  to  misrepresent  or  con- 
ceal any  material  facts."  The  substance  of 
this  ruling  Is  that  an  answer  -^hich  may 
even  be  untrue  shall  not  be  deemed  a  false 
answer  within  the  meaning  of  the  warranty 
contained  in  the  contract,  and  therefore 
should  not  be  held  to  avoid  the  policy,  when 
the  answer  of  the  applicant  may  be  found  to 
be  a  true  response  to  her  honest  conception 
of  the  meaning  of  a  general  question.  In  the 
absence  of  exceptions  to  the  charge  of  the 
court  or  the  refusal  of  the  court  to  give  In- 
structions covering  specific  propositions,  the 
presumption  is  that  such  instructions  were 
given  by  the  court  as  to  present  fully  and 
fairly  to  the  Jury  the  exact  Issues  Involved  in 
determining  the  rights  of  the  parties.  In  thla 
case  we  have  but  one  exception  to  the  charge 
of  the  court,  and  the  portion  of  the  charge 
excepted  to  does  not  relate  to  th£  matters 
here  under  discussion.  The  instructions  are 
therefore  presumed  to  have  been  of  such 
character  as  to  cover  fully  and  specifically 
every  proper  and  necessary  issue  before  the 
jury.  Under  Instructions  presumed  to  be 
correct  the  Jury  In  this  case  have  found  upon 
a  special  interrogatory  that  the  cause  of 
death  of  applicant's  fatiier  was  accident,  and 
we  cannot  say  upon  the  record  before  us 
that  such  verdict  is  not  sustained  by  the  evi- 
dence. 

Appellant  assigns  the  insufficiency  of  the 
evidence  to  sustain  other  special  findings  of 
the  Jury  as  to  alleged  false  answers  In  the 
application.  But  each  of  these  falls  easily 
within  the  rule  announced  in  the  foregoing 
discussion  and  we  need  not  refer  to  them 
further  at  this  time. 

Defendant  alleged  that  assured  gave  a 
false  answer  as  to  a  miscarriage,  and  on  the 
trial  offered  evidence  of  a  physician  and 
nurse  tending  to  show  such  miscarriage.  In 
rebuttal  plaintiff  offered  John  Erickson,  bus- 
band  of  assured,  as  a  witness,  who  testified 
that  .he  and  his  wife  had  lived  together  con- 
stantly since  their  marriage;  that  he  had 
not  been  away  from  home  any  length  of 
time,  and  stayed  right  at  home  with  her. 
He  was  then  asked  whether  his  wife  had 
ever  had  a  miscarriage  a«  alleged  by  the 
physician,  which  was  objected  to  on  the 
ground  that  the  husband  cannot  be  examined 
as  to  "communication  made  by  one  to  the 
other  during  marriage."  The  questl<»  called 
for  a  fact  and  not  a  communication,  and  the 
objection  was  properly  overruled.  The  evi- 
dence as  to  miscarriage  was  conflicting,  and 
the  finding  of  the  Jury  will  not  be  disturbed. 
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Tbe  imaea  as  Bnbmltted  to  the  Jury  on  the 
trial  seem  to  have  presented  a  breach  of  war- 
ranty arlslner  from  the  alleged  faMl^r  of  the 
answers  In  the  application.  No  question  ef 
fraudulent  snppresslon  of  facts  is  InTOlved 
In  the  special  qnestlone  submitted  to  the 
Jnry,  the  answers  to  which  by  the  Jury  are 
alleged  by  appellant  to  be  not  sastained  by 
the  evidence.  Breadi  of  warranty,  and  not 
frandnlent  snppresslon  of  facts,  was  tbe  is- 
sne  tried  txy  the  jnry,  and  their  finding  can- 
not be  attadced  now  npon  the  gronnd  that 
the  applicant  frandnlently  suppressed  facts. 
No  request  for  an  instruction  on  this  propo- 
sition was  made  by  appellant,  and  none  given 
by  the  court  In  Its  general  charge. 

The  rule  is  well  stated  In  Dllleber  r.  Home 
Idfe  Ins.  Co.,  69  N.  Y.  258,  2S  Am.  Rep.  182: 
"Although  fraud  may  be  predicated  upon  a 
suppression  of  the  truth,  warranty  Is  only 
based  on  an  afBrmatlon  of  something  not 
true."  In  the  case  of  a  partial  answer  a 
warranty  will  not  extend  beyond  the  answer. 
The  assured  in  her  application  stated  she  was 
bom  June  17,  1878,  and  the  Jury  so  found  by 
a  special  verdict  On  the  trial  respondent 
offered  no  direct  evidence  as  to  the  age  of 
the  assured,  but  appellant  Introduced  evi- 
dence showing  quite  clearly  we  think  that 
she  was  bom  June  17,  1876,  and  that  her 
answer  was  incorrect  Upon  this  issue  we 
think  the  evidence  does  not  sustain  the  find- 
ing of  the  Jury.  It  Is,  however,  contended 
by  respondent  that  the  question  of  the  good 
ttith  of  the  assured  in  answering  this  ques- 
tion in  the  application  might  be  considered 
by  the  Jury  to  show  that  the  assured  might 
recover  a  sum  less  than  the  full  amount  of 
the  policy,  under  the  provisions  of  sections 
431  and  432  of  the  by-laws  above  quoted,  and 
the  rate  card  of  the  appellant  was  Introduc- 
ed in  evidence  to  determine  the  amount  of 
recovery  under  the  by-lawa  We  think  re- 
spondent la  right  in  this  contention.  The 
court  Instructed  the  Jury:  "If  you  answer 
the  first  of  the  said  questions  in  favor  of  the 
contention  of  the  defendant  that  said  Blanche 
was  bom  on  June  17,  1876,  and  not  on  June 
17, 1878,  as  claimed  by  the  plalntifr,  you  will, 
if  your  general  verdict  be  in  favor  of  the 
plaintiff,  reduce  the  amount  of  her  recovery 
one-twelfth,  so  that  it  will  be  $016.66  and  In- 
tenat.  Instead  of  $1,000  and  interest"  This 
instruction' was  not  excepted  to  by  appellant 
and  Is  therefore  the  law  of  the  case,  and  is 
binding  upon  the  ai>pellant.  We  regard  the 
evidence  as  Insnfflcient  to  sustain  the  general 
or  special  vadict  for  ttie  full  amount  of  tbe 
policy  because  of  error  In  the  answer  as  to 
assured's  age. 

For  this  reason  the  case  will  be  reversed, 
and  a  new  trial  granted,  unless  respondent 
shall  wltUn  80  days  file  with  the  <derk  of 
drcuit  court  a  ranlttltor  of  the  amount  of 


said  Judgment  ta  excess  of  $916.66,  and  inter* 
est  th»eon  from  the  date  of  said  verdict 


ROCK  et  al.  v.  ZIMMBRMANN  et  al. 

(Supreme  Court  of  South  Dakota.     March  23. 
1910.) 

1.  Wiixs  (J  6*)— What  mat  be  Bequeathed 
— Ceop  to  b«  Gsown. 

A  crop  yet  to  be  grown  may  be  bequeathed. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  4 ;   Dec.  Dig.  |  5.*] 

2.  Wills  ({  583*)— Pbopebtt  Dkvisxu— Rsai. 
psopibtt. 

R«v.  Civ.  Code,  {  1050,  provides  that  a  de- 
vise of  all  testator's  real  property  in  express 
terms,  or  in  anv  other  terms  denoting  his  intent 
to  dispose  of  all  big  real  property,  passes  all  the 
real  property  he  was  entitled  to  dispose  of.  By 
a  clause  of  his  will,  testator  devised  to  persons 
named  all  the  rest  and  remainder  of  bis  real 
property,  but  provided  that  such  devise  should 
not  affect  the  real  property  which  he  had  in  bis 
win  before  specifically  devised,  but  that  tbe  real 
property  Intended  was  what  he  had  not  before 
qpecifically  devised,  and,  so  far  as  be  was  able 
to  remember  at  the  time,  consisted  of  tracts 
which  he  then  proceeded  to  describe.  Held,  that 
testator  Intended  by  such  clause  to  devise  all  his 
real  property  not  specifically  devised,  whether  he 
had  more  or  less  toan  he  oonld  then  remember. 
[Ed.  Note.— -For  other  cases,  see  Wills,  Cent 
Dig.  i  1271;   Dec.  Dig.  |  583.*] 

8.  Wills  (S  753»)— Speoitio  Bbqukst. 

A  bequest  of  all  wheat  of  which  testator 
was  the  owner  stored  on  lands  belonging  to  him 
and  one-half  of  all  grain  that  misht  be  raised 
on  such  lands  during  a  year  named  was  a  spe- 
cific bequest 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  i  1939;    Dec.  Dig.  i  753.«] 

4.  Wills  rt  821*)  —  Conbtbuctiow  —  Use  or 
Specific  Bequest  to  Pat  Otheb  Leoacies. 

Testator,  by  a  dauae  of  his  will,  gave  his 
daughter  all  wheat' of  which  h«  was  tbe  owner 
stored  on  lands  belonging  to  him  and  one-half 
of  all  grain  that  might  be  raised  on  such  lands 
during  a  year  named.  By  another  clause  he  di- 
rected that  should  there  not  be  sufficient  funds 
to  pay  certain  legacies,  expenses  of  administra- 
tion, etc.,  then  so  much  of  his  penonal  property 
as  was  necessary  to  complete  the  payment  there- 
of should  be  used  for  such  purpose.  Beld,  that 
the  bequest  to  the  daughter  was  subject  to  be 
used  if  needed  to  pay  the  legacies,  expenses,  etc., 
mentioned  in  the  other  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  2116;   Dec.  IHg.  f  821.*] 

5.  Appeal  and   Ebbob   (g    1050*)— Review— 
Habuless  EkBOB— Recepttoit  or  Evidence. 

Error,  if  any,  in  tbe  admission  of  evidence 
to  aid  in  the  construction  of  a  will,  was  harm- 
less where  the  court  proi>erIy  interpreted  the 
will. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4163 ;   Dec.  Dig.  I  1050.*] 

Am>eals  from  Circuit  Court,  Brown  County. 

Action  by  H.  J.  Rock  and  another,  as  ex- 
ecutors of  the  will  of  John  Q.  Zimmermann, 
deceased,  against  Laura  Zimmermann  and 
others.  From  the  Judgment,  Laura  Zimmer- 
mann took  one  appeal  and  certain  other  of 
the  defendants  another  appeal,  which  api)eala 
were  submitted  together.    Affirmed. 


•For  other  cases  lee  same  topic  and  aectlon  NUMBBR  In  Dec.  *  Am.  Dlcii  1907  to  date,  *  Reporter  Indexes 
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Tanbman  ft  WUUamson,  for  an>eUftnt  Laa- 
ra  Zlmmermann.  Campbell  &  Taylor,  for  oth- 
er  appellants.    I^  W.  Crofoot,  for  respondent. 

WHITINO,  P.  J.  Two  appeals  taken  by 
difTerent  defendants  from  the  Judgment  In 
one  cause  are  submitted  together  by  consent 
of  the  conrt  The  only  matter  for  determina- 
tion is  the  construction  to  be  g^lven  to  the 
will  of  one  John  Q.  Zlmmermann.  It  is  nn- 
necessary  to  recite  the  contents  of  sncb  will 
in  full.  A  fair  synopsis  of  the  same,  so  far  as 
material  to  this  appeal.  Is  as  follows:  By  the 
first  clause  he  directed  a  vault  to  be  con- 
structed for  the  interment  of  his  body,  and  a 
monument  costing  not  less  than  $3,000  to  be 
erected.  This  was  to  be  done  under  the  di- 
rection of  Joseph  Bockler,  one  of  his  «ceca- 
tors,  who  was  to  receive  $500  as  compensa- 
tion for  this  special  service.  By  the  fourth 
and  sixth  clauses  he  divided  all  of  his  South 
Dakota  real  estate  between  his  daughters 
IJaura  Zlmmermann  and  Rose  Schwengel  by 
specific  descriptions.  The  fifth  clause  of  the 
will  is  as  follows:  "Fifth.  I  give,  devise  and 
bequeath  to  my  said  daughter  Laura  Zlm- 
mermann, all  wheat  of  which  I  am  the  own- 
er or  in  which  I  have  any  Interest,  stored  on 
lands  belonging  to  me  situate  in  South  Da- 
kota or  Minnesota;  and  I  give  and  bequeath 
to  my  said  daughter  Laura  Zlmmermann  one- 
half  of  any  and  all  grain  that  may  be  sowed 
or  raised  on  any  of  my  said  lands  during  the 
year  1906."  The  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  and  fourteenth 
clauses  give  certain  money  legacies  amount- 
ing to  $6,500  to  his  other  children,  grandchil- 
dren. Brother,  and  other  persons.  The  fif- 
teenth clause  is  as  folloivs:  "Fifteenth.  I 
give,  devise  and  bequeath  to  my  brother, 
Charles  W.  Zlmmermann,  my  brother,  Mi- 
chael F.  Zlmmermann,  my  sister,  Minnie 
Blankenburg,  my  sister,  Paulina  Turner,  and 
my  sister,  Emma  Undekugd,  all  the  rest,  res- 
idue and  remainder  of  my  real  property.  This 
devise  does  not  carry  with  it  the  crops  to  be 
grown  thereon  daring  the  year  1906,  and  the 
real  property  hereinbefore  specifically  devis- 
ed and  described  la  not  to  be  affected  by  this 
clause  of  my  will,  but  said  real  property  Is 
such  real  property  as  has  not  been  hereinbe- 
fore specifically  described  or  devised,  and  so 
far  as  I  am  able  to  remember  at  this  time, 
consists  of  a  homestead  In  the  southwest 
quarter  of  section  one,  in  the  town  of  Dover, 
In  Olmstead  county,  in  Minnesota,  and  the 
west  half  of  section  thirty-one,  in  township 
one  hundred  and  seven,  range  ten,  in  the 
town  of  Elba,  and  a  forty  acre  lot  in  the 
same  township,  all  in  said  Minnesota."  The 
next  clause  of  said  will  is  as  follows :  "Six- 
teenth. The  foregoing  legacies  and  bequests 
of  sums  of  money  are  to  be  paid  out  of  any 
moneys  standing  to  my  credit  or  belonging  to 
me  at  the  time  of  my  death,  as  is  the  five 
hundred  dollars  extra  compensation  to  be 
paid  to  said  Joseph  Bockler  for  his  services 


in  selecting  my  monnment  and  In  perform- 
ing other  senrloee  In  connection  with  my  In- 
t«rmait,'  and  the  compoisation  to  be  paid  my 
executors  for  their  services  aa  snch,  in  the 
administration  of  my  estate,  shall  be  paid 
from  the  same  source.  Should  there  not  be 
sufficient  funds  for  such  purpose,  so  moCh  of 
my  personal  property  as  is  necessary  to  com- 
plete the  payment  of  said  legacies  and  be- 
quests and  said  oompmsatlon  to  said  Joseph 
Bockler  and  the  eompensation  to  be  paid  my 
executors,  and  the  purchase  of  said  monu- 
ment and  the  expenses  of  my  interment,  and 
the  expenses  of  my  last  illness,  shall  be  used 
and  applied  for  such  purposes,  and  the  re- 
mainder of  my  iwrsonal  property  shall  go  to 
my  said  daughtor  Laura  Zlmmermann,  and  I 
hereby  bequeath  such  balance  and  remainder 
of  said  personal  propnty  to  her."  The  sev- 
enteenth clause  bequeaths  $200  to  the  Hill- 
side Cemetery  Association  to  be  expended  in 
keeping  his  burial  lot  In  good  order  and  con- 
dition. 

Upon  the  trial  of  this  case  below  the  court 
admitted  oral  testimony  in  explanation  of 
certain  clauses  in  the  will.  It  is  conceded 
that  some  of  this  testimony  was  properly  re- 
ceived, but  it  is  the  contention  of  some  of  the 
appellants  that  certain  evidence  which  was 
received  for  the  purpose  of  showing  the 
amount  of  different  kinds  of  property  of 
which  the  deceased  died  possessed,  and  as  to 
the  business  qualifications  and  peculiarities 
of  such  deceased,  was  Inadmissible^  The  trial 
court,  after  making  certain  findings  of  fact 
and  conclusions  of  law,  enta«d  a  Judgment 
giving  effect  to  such  will  in  accordance  with 
the  interpretation  of  the  same  as  made  by 
the  court;  the  court  considering  both  the  will 
and  the  above  evidence  in  arriving  at  sncb 
interpretation.  Tte  conrt  held  that,  while 
the  "Fifth"  clause  provided  for  a  specific  be- 
quest to  the  daughter,  Laura  Zlmmermann, 
yet  that  such  bequest  was  subject  to  the  pro- 
visions of  clause  "Sixteenth,"  and  that  the 
personal  property  so  devised  under  the 
"Fifth"  <dause  should  be  used  for  the  pur- 
pose of  paying  the  legacies  and  bequests  re- 
ferred to  in  such  "Sixteenth"  clause  after 
all  other  personal  property  not  covered  by 
such  "Fifth"  clause  had  been  used  up.  The 
conrt  farther  held  that,  under  said  "EMfth" 
clause,  all  the  grain  that  was  raised  in  the 
year  1S06  which  would  have  belonged  to  the 
deceased  if  he  had  lived,  and  which  the  evi- 
dence showed  would,  under  the  terms  of 
leases  made  with  various  renters,  have  con- 
sisted of  one-half  of  all  grain  grown  on  the 
land  of  the  deceased,  i>assed  under  such  will 
as  personal  property,  and  subject,  as  such 
personal  properl?,  to  be  treated  exactly  the 
same  as  wheat  on  the  land  at  the  time  of 
death  of  deceased.  It  appeared  from  the  tes- 
timony that  the  will  in  question  was  made 
on  March  24,  1906,  while  the  deceased  was  in 
California,  and  that  deceased  died  on  March 
28,  1906,  and  further  it  appeared  thaX  no 
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part  of  the  croiw  for  the  year  1906  had  then 
been  sown.  The  court  constmed  the  "Fif- 
teenth" dause  as  being  a  residuary  devise. 

The  Qaeetions  raised  by  these  appeals  are 
whether  crops  of  1906  passed  as  personal 
property  or  passed  with  the  land,  whether 
daase  "Fifteenth"  created  a  residuary  or  a 
specific  devise,  and  whether  the  personal 
property  bequeathed  to  the  daughter  Laura 
by  the  "Fifth"  clause  of  the  will  was  so  be- 
queathed subject  to  be  used  If  needed  to 
pay  the  bequests,  etc.,  mentioned  In  "Six- 
teenth" clause.  The  evidence  received  show- 
ed that  the  personal  property  other  than  that 
described  in  clause  "Elfth"  was  wholly  In- 
adequate to  pay  the  bequests,  expenses,  etc., 
mentioned  In  "Sixteenth"  clause,  and  such 
evidence  would  render  it  doubtful  if  all  the 
personal  property  including  crop  of  1906 
would  pay  such  bequests,  expenses,  etc.,  in 
full.  The  evidence  received  showed  that  the 
"ITlfteeBtb"  clause  did  describe  all  the  real 
property  not  speciflcally  devised  to  the  daugh- 
ters vBia  clauses  "Fourth"  and  "Sixth." 

Did  the  crop  of  1906  pass  as  personal 
property}  Appellant  In  his  brief  does  not 
discuss  this  question  merely  resting  (q)on  the 
assertion:  "The  1906  crop  had  not  been  sown 
at  time  of  testator's  death.  It  therefore 
could  not  pass  as  personal  property."  We 
are  unable  to  see  any  legal  reason  why  a 
person  cannot  bequeath  a  crop  yet  to  be 
grown  the  same  as  he  could  contract  for  sale 
of  same  or  could  mortgage  it,  and  the  right 
to  80  contract  to  sell  or  to  mortgage  Is  fully 
settled  In  this  Jurisdiction.  Iverson  ▼.  Soo 
Elevator  Co.,  119  N.  W.  1006.  As  hereinbe- 
fore noted,  evidence  was  admitted  on  behalf 
of  devisees  named  In  clause  "Fifteenth"  to 
show  that  it  was  the  Intent  of  the  testator 
to  make  by  this  clause  a  specific  devise ;  It 
being  the  «laim  that  the  evidence  shows 
that  the  will  speciflcally  describes  all  the 
real  property  not  disposed  of  by  preceding 
sections;  and,  over  the  objection  of  the 
daughter  Laura,  evidence  was  received  to 
Bhow  that  the  personal  property  other  than 
that  described  In  clause  "Fifth"  was  wholly 
Inadequate  to  pay  the  money  bequests,  ex- 
penses, etc.,  referred  to  In  clause  "Six- 
teenth" ;  it  being  the  claim  of  the  executors 
that  such  evidence  showed  that  It  must  have 
been  the  intention  of  the  testator  that  such 
part  of  the  grain  mentioned  In  "Fifth"  clause 
as  was  needed  in  order  to  make  such  pay- 
ments of  such  bequests,  expenses,  etc.,  was 
to  be  BO  used.  The  executors  claim  that 
clause  "Fifteenth"  Is  nnambignous,  and 
therefore  no  extrinsic  evidence  was  admis- 
sible to  aid  in  Its  interpretation.  The  daugh- 
ter Laura  claims  that  clause  "Fifth"  is  a 
clear,  distinct,  specific  bequest;  that  It  can 
be  limited  or  affected  only  by  words  in  such 
will  clearly  showing  intent  to  so  limit  or  af- 
fect it;  that  there  are  no  words  in  the  will 
limiting  or  affecting  the  clear  specific  be- 
quest; and  that  there  being  no  ambiguity 
In  the  meaning  of  said  clause  "Fifth,"  and 


therefore  no  uncertainty  as  to  the  intent  of 
the  testator  as  expressed  by  the  will,  no  ex- 
trinsic evldfflice  as  to  personal  property  left 
by  deceased  or  of  the  value  thereof  was  ad- 
missibl&  The  provisions  of  onr  Code  pre- 
scribing the  rules  for  interpretation  of  wills 
are  with  one  or  two  exceptions  immaterial 
herein.  Identical  with  those  of  California. 
The  California  statutes  were  fully  consid- 
ered in  the  case  of  Colton  ▼.  Cotton,  127  U. 
S.  300,  S  Sup.  Ct  1164,  82  L.  EXL  138,  and 
the  court  therdn  declared:  "It  will  be  ob- 
served, however,  that  these  statutory  pro- 
visions of  the  state  of  California  are  mere- 
ly declaratory  of  pre-existing  law,  and  are 
perfectly  consistent,  if  not  identical,  with 
the  rules  of  construction  already  noticed 
as  of  controlling  and  universal  application" 
— chief  of  these  rules  being,  "The  first  and 
great  rule  In  the  exposition  of  wills,  to  which 
all  other  rules  must  bend,  is  that  the  inten- 
tion of  the  testator  expressed  in  the  will 
shall  prevail,  provided  it  be  consistent  with 
the  rules  of  law";  and:  TThese  intentions 
are  to  be  collected  from  his  words,  and 
ought  to  be  carried  into  effect  If  they  be  con- 
sistent with  the  law.  In  the  construction  of 
ambiguous  expressions  the  situation  of  the 
parties  may  very  properly  be  taken  into 
view."  Farther:  "No  mle  Is  better  settled 
than  tliat  the  whole  will  is  to  be  taken  togeth- 
er, and  is  to  be  so  construed  as  ^o  give  effect. 
If  It  be  possible,  to  the  whole."  Section  1037 
of  our  Civil  Code  provides:  "In  case  of  un- 
certainty, arising  uiMn  the  face  of  a  will, 
as  to  the  application  of  any  of  its  provisions, 
the  testator's  intention  Is  to  be  ascertained 
from  the  words  of  the  will,  taking  into  view 
the  circumstances  under  which  it  was  made, 
exclusive  of  his  oral  declarations." 

The  qnestion,  then,  for  determination  Is 
whether  or  not  there  is  any  uncertainty  or 
ambiguity  in  such  will  In  relation  to  the 
meaning  of  the  particular  clauses  referred 
to.  If  not,  no  extrinsic  evidence  should  have 
been  received.  It  seems  to  us  that  the  will 
is  perfectly  clear  and  plain.  As  to  clause 
"Fifteenth,"  we  need  but  ask:  "What  would 
have  been  the  rights  of  the  devisees  therein 
named  providing  it  had  developed  that  the 
deceased  left  real  property  not  specifically 
described  in  any  clause  of  the  will?"  Sec- 
tion 1050,  Rev.  Civ.  Code,  provides:  "A  de- 
vise or  bequest  of  all  the  testator's  real  or 
personal  property.  In  express  terms,  or  in 
any  other  terms  denoting  his  Intent  to  dis- 
pose of  all  his  real  or  personal  property, 
passes  all  the  real  or  personal  property  which 
he  was  entitled  to  dispose  of  by  will  at  the 
time  of  his  death."  It  will  be  noticed  In 
reading  such  "Fifteenth"  clause  that  the 
testator  was  uncertain  as  to  what  property 
he  had  left.  He  did  not  say  that  the  prop- 
erty devised  by  that  clause  was  described 
by  the  description  therein  mentioned,  but  he 
said  that  the  property  covered  by  said  clause, 
"In  so  far  as  I  am  able  to  remember  at  this 
time  consists  of    •    •   •."    To  our  minds 
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It  «hows  clearly  that  the  testator  was  In- 
tending by  Btich  clause  to  dispose  of  all  hla 
real  estate  whether  he  had  more  or  less  than 
be  could  then  think  of.  Durboraw  t.  Dnr- 
boraw,  67  Kan.  139,  72  Pac.  566.  Clause 
"Fifth"  Is  clearly  a  specific  beqnest,  and, 
standing  alone,  would  pass  to  the  daughter 
the  grain  without  any  charge  thereon.  But 
clause  "Sixteenth"  does  not  state  that  the 
bequests,  expenses,  etc.,  therein  nientl<med 
shall,  In  case  there  are  not  funds  enough  to 
pay  same,  be  paid  from  personal  property 
not  otherwise  disposed  of  by  said  will,  but 
says,  if  there  are  not  fnnds  sufficient,  then 
"so  much  of  my  personal  property  as  is  nec- 
essary to  complete  the  payment  of  said  leg- 
acies and  bequests,  •  *  *  shall  be  used 
and  applied  for  such  purposes."  To  our 
minds  the  above  showed  a  dear  Intent  on 
the  part  of  the  testator  to  provide  for  the 
complete  payment  of  such  bequests,  expens- 
es, etc.,  providing  his  personal  estate  was 
BiiBScient  therefor.  We  do  not  believe  any 
oncertalnty  is  left  in  the  above  wording. 
If  there  was,  then  the  evidence  received  was 
properly  received,  and,  inasmuch  as  the  court 
In  the  light  of  the  facts  proven  interpreted 
the  will  in  accordance  with  oar  views  as 
above  expressed,  no  injury  to  appellant  re- 
sulted from  the  receipt  of  anch  evldmce. 
Tbe  trial  court  by  Its  Judgment  ordered,  in 
detail,  the  Application  of  the  property  of 
the  estate  to  the  carrying  out  of  the  provi- 
sions of  the  several  clanses  of  audi  will. 
No  question  Is  made  in  the  briefs  but  what 
such  application  was  correct  If  the  interpre- 
tation jmt  upon  the  disputed  clauses  was 
correct 

Tbe  Judgment  of  tbe  trial  court  and  order 
overruling  a  new  trial  are  affirmed. 

McCOT,  J.,  not  sltUng. 


BAILET  V.  CHICAGO,  ST.  P.,  M.  &  O. 

RY.  CO. 

(Supreme  Court  of  South  Dakota.    March  28, 

1910.) 

1.  Watebs  and  Watbe  Courses  (I  126*)— 
SURTACX  Wateb  — Wbonqftjl  AocuirnLA- 
moN— Action— Pleading. 

A  complaint  aeaingt  a  railiray  company 
and  a  city  alleging  that  defendants  had  neglect- 
ed and  refused  to  divert  surface  water  from  a 
ditch,  and  had  constructed  an  outlet  that  was 
unable  to  cany  such  water,  was  sufficient  to 
charge  both  with  negligently  discharging  and 
permitting  surface  water  to  accumulate  on  plain- 
tUTs  premises. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  139;  Dec.  Dig.  { 
126.*] 

2.  Waters  and  Wateh  Ooubbbs  (§  119*)— 
Surface  Water— Wrongful  Dibchaboe. 

It  is  an  actionable  wrong  to  collect  surface 
water  and  discbarge  it  in  unusual  and  nnnat- 
ntal  quantities  upon  the  lands  of  another. 

[Od.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  131-134;  Dec. 
Dig.  1 119.*1 


3.  Waters  and  Water  Courses  (i  119*)— 
Surface  Waibk— Wbonovul  Discharox — 
Persons  Responsible. 

A  railway  company  which  has  permitted  a 
city  to  enter  upon  its  right  of  way,  and  per- 
form acts  which  combined  with  what  the 
company  itself  has  done  prior  thereto,  collect 
surface  water,  and  discharge  it  in  unusual  quan- 
tities upon  the  lands  of  another,  under  su(£  cir- 
cumstances that  it  must  be  held  that  tbe  com- 
pany consented  to  and  adopted  the  acts  of  the 
dty,  is  as  amenable  to  an  injunction  as  the  dty. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {f  131-134;  Dec. 
Dig.  !  119.*] 

4.  Waters  and  Water  Courses  (J  119*) — 
Surface  Water— Wronoi-ui.  Discharge- 
Persons  Responsible. 

A  railway  company  consenting  to  and  ac- 
quiescing in  the  construction  of  tile  drains  upon 
its  right  of  way  and  under  its  embankment  by  a 
city  for  the  joint  purpose  of  being  used  as  an 
outlet  for  the  drainage  of  its  right  of  way,  and 
also  as  an  outlet  for  the  drainage  of  the  city, 
is  as  amenable  to  an  injunction  as  tbe  dty 
where  surface  water  is  thereby  accumulated  and 
thrown  upon  the  land  of  another  in  -  unusual 
quantities. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  <i  131-184 ;  Dec  IMg. 
»  119.*] 

5.  Equitt  (I  89*)— Jurisdiction— Retentioit 
OF  Jurisdiction— Award  of  Dauages. 

In  an  equitable  action,  jurisdiction  may  ba 
retained  and  damages  assessed  in  money  aa  an 
incidental  power. 

[Ed.  Note. — For  other  cases,  see  Efauity,  Cent. 
Dig.  i  110;    Dea  Dig.  I  39.*] 

6.  Waters  and  Water  Courses  (|  124*)— 
Surface  Water  —  Wrongful  Discharge  — 
Injunction. 

'Ihe  fact  that  in  an  action  against  a  city 
and  a  railway  company  for  trespass  and  an  in- 
junction because  of  the  wrongful  accumulation 
and  discharge  of  surface  water  upon  plaintilTs 
lands,  damages  were  awarded  against  the  city 
alone,  did  not  render  it  error  to  award  an  In- 
junction against  the  railway  company  enjoining 
It  together  widi  the  city,  from  ffooding  plain- 
tiff's lands ;  the  gist  of  the  action  being  equita- 
ble relief  to  award  money  judgment  for  dam- 
ages against  either  defendant. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  l42;  Dec  Dig.  i 
124.*] 

Appeal  from  Circuit  Court,  MInnebaba 
County. 

Action  by  Anna  O.  Bailey  against  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company,  Impleaded  with  the  City  of 
Sioux  Falls.  Judgment  for  plalntifC,  and  tbe 
Railway  Company  appeals.    Affirmed. 

Keith  &  Keith,  for  appeUant  Bailey  As 
Voorbees,  for  re^Mudent 

McCOT,  J.  This  action  was  brought  by 
plaintiff  and  respondent  in  the  circuit  court 
of  Minnehaha  county  against  the  appellant, 
the  Chicago,  St  Paul,  Minneapolis  &  Omaha 
Railway  Company,  and  against  the  city  of 
Sioux  Falls,  Jointly,  to  recover  damagea  for 
trespass  and  to  obtain  an  injunction.  Upon 
tbe  trial  findings  of  fact  and  conclusions  of 
law  were  made  in  favor  of  respondent,  and 
she  was  awarded  damages  of  $126  against 
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the  clt7  of  Slonz  Falls  alone,  and  an  In- 
junction reBtralnlng  both  the  city  and  the 
railway  company  from  permitting  farther 
aceomnlatlonfi  of  mirface  water  to  flow  along 
the  right  of  way  npon  her  property.  The 
judgment  for  damages  and  costs  was  paid  by 
the  city  of  Sioux  Falls,  which  accepted  the 
Judgment  of  the  circuit  court  as  final.  The 
railway  company  appeals  to  this  court  from 
tbe  Judgm^it  awarding  an  Injunction  against 
It 

The  facts  appearing  from  the  record  are: 
That  appellant's  right  of  way  lies  northeast 
and  southwest  In  tbe  southern  portion  of  the 
dty  of  atouz  Falls.  That  starting  back 
northwest  from  the  right  of  way  between 
40O  and  SOO  feet  there  Is  a  natural  heavy 
downgrade  lay  of  the  land  sloping  soutbeast- 
wardly  down  towards  the  right  of  way.  That 
still  farther  to  the  eastward  and  across  the 
right  of  way  and  farther  down  the  slope  is 
tbe  Sioux  rlTer.  That  appellant's  tracks  are 
laid  on  a  raised  embankment  some  five  or 
six  feet  higher  than  the  natnral  lay  of  the 
right  of  way.  That  prior  to  the  grading  of 
tbe  highways  approaching  tbe  track  in  that 
portion  of  the  city  the  surface  water  ac- 
cnmnlatlng  on  the  slope  northwest  of  the 
right  of  way  passed  off  through  an  open 
ditch  npon  its  right  of  way  on  the  north- 
vreat  side  of  its  track,  down  to  Fourth  ay- 
enue,  where  such  surface  water  spread  out 
over  and  across  that  avenue  and  other  ad- 
jacent property  beyond.  The  public  high- 
'waya  approaching  said  track  on  Fourth  av- 
enue and  Thirteenth  and  Fourteenth  streets 
were  graded  and  embanked  up  to  the  level 
of  tbe  track  at  the  crossings,  thus  leaving 
tbe  natural  surface  of  abutting  property 
lower  than  the  street  and  railway  embank- 
ments. In  1905,  for  the  purpose  of  relieving 
Fourth  avenue  from  the  accumulation  of  sur- 
face water,  the  city  of  Sioux  Falls  construct- 
ed three  surface  water  sewers  or  tile  drains 
upon  the  right  of  way  of  appellant,  and  with 
the  knowledge  and  consent  of  appellant  One 
tile  drain  was  under  the  street  embankment 
on  Fourth  avenue,  and  conducted  the  surface 
water  coming  down  the  open  ditch  on  the 
right  of  way,  under  the  street  embankment, 
Instead  of  permitting  it  as  formerly  to 
spread  down  and  over  that  avenue,  and  over 
and  upon  other  property  adjacent  Another 
tile  drain  was  constructed  under  the  Four- 
teenth street  embankment  connecting  with 
the  open  ditch  on  the  right  of  way  abutting 
en  plaintiff's  property.  The  plaintiff  owns 
lots  1,  2,  8,  and  12  and  parts  of  lots  7,  8,  9, 
10,  and  11,  block  22,  lying  between  Thlr> 
teenth  and  Fourteenth  streets  on  tbe  north- 
west Bide  of  appellant's  rlgbt  of  way  and 
sloping  from  Fourteenth  to  Thirteenth  street 
A  third  tile  drain  was  constructed  by  the 
dty  under  the  track  and  railroad  embank- 
ment at  a  point  between  Thirteenth  and 
Fourteenth  streets,  near  the  northeast  cor- 
ner of  the  block,  directly  opposite  plaintUTs 
(voperty.    The  tile  drain  under  tbe  railroad 


embankment  was  insufficient  in  capacity,  and 
unable  to  carry  the  accumulation  of  surface 
water  during  ordinarily  hard  rains.  The 
^ect  of  constructing  these  three  tile  drains 
In  connection  with  the  open  ditches  upon  the 
right  of  way  was  to  deposit  and  pocket  all 
the  surface  water  accumulating  on  the  slope, 
northwest  of  tbe  right  of  way,  for  a  distance 
of  more  than  three-quarters  of  a  mile  up 
the  right  of  way,  npon  the  said  property  of 
plaintiff,  which  had  situated  thereon  seven 
houses,  all  of  which  became  flooded  and  the 
cellars  fllled  with  water  and  the  gardens 
overflowed  and  destroyed,  and  the  buildings 
and  structures  thereon  flooded  and  injured 
and  damaged  on  the  occasion  of  every  heavy 
rain.  After  these,  tile  drains  were  construct- 
ed by  the  city,  they  were  only  effective  In 
connection  vrlth  tbe  open  ditches  situated  on 
the  right  of  way.  While  there  is  no  conten- 
tion by  respondent  that  appellant  was  active- 
ly instrumental  in  the  construction  of  any  of 
said  tile  drains  or  surface  water  sewers, 
still  It  appears  from  tbe  record  that  no  ob- 
jection to  their  construction  was  made  by 
appellant,  and  that  various  officers  and  em- 
ployte  of  appellant  were  aware  of  their  con- 
struction and  examined  into  their  operation 
and  condition.  Complaint  was  made  by  re- 
spondent both  to  the  dty  and  appellant  but 
appellant  claimed  the  city  was  responsible, 
and  the  dty  authorities  claimed  the  railway 
company  was  responsible.  Respondent  be- 
ing otherwise  unable  to  obtain  redress,  in- 
stituted this  suit 

The  an>ellant  first  contends  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  appel- 
lant railway  company,  but  we  are  of  the 
opinion  that  the  complaint  is  sufficient  to 
charge  both  defendants  with  trespass  and 
with  n^Ugently  discharging  and  causing  and 
permitting  surface  water  to  accumulate  on 
plaintiff's  premises.  The  complaint  specifi- 
cally alleges  that  defendants  have  neglected 
and  refused  to  divert  said  surface  water 
from  said  ditch,  and  that  they  constructed 
an  outlet  that  was  unable  to  carry  such  wa- 
ter. 

Appellant  further  contends  that  the  trial 
court  was  not  justified  In  granting  an  in- 
junction against  appellant  railway  cMupany, 
upon  the  evidence  shown  by  the  record,  when 
it  held  that  appellant  was  not  liable  for  any 
damages.  But  as  we  view  this  question,  the 
appellant  was  a  necesary  party  to  this  ac- 
tion, and  to  the  relief  sought  by  plaintiff. 
The  fact  that  all  these  tile  drains  or  cul- 
verts and  oi>en  ditches  which  were  some  of 
the  Instruments  that  produced  the  injury  or 
damage  to  plaintifTs  property  were  situated 
npon  appellant's  property  la  sufficient  under 
tbe  clrcumfltances  of  this  case  to  constitute 
appellant  a  proper  party  defendant  and 
amenable  to  the  injunction  judgment  The 
raised  railway  embankmrat  raised  street 
grades,  the  tile  drains  and  open  ditches  are 
each  and  all  elements  which  combined  to  pro 
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dnce  tb^  Injury  complained  of  by  collecting 
the  snrface  water  over  an  area  some  tbree- 
fonrths  of  a  mile  long,  and  from  400  to  500 
feet  wide,  and  discharging  the  same  in  un- 
usual and  unnatural  quantities  upon  plain- 
tiff's land,  without  having  prorided  any  suf- 
ficient means  for  the  escape  of  eudb  surface 
water,  thereby  OTerflowing  and  flooding  plain- 
tiff's said  premises  on  the  occasion  of  every 
hard  rain.  The  precise  wrong  or  tort  here 
InvolTCd  is  the  collecting  of  surface  waters 
by  these  means,  and  in  negligently  permitting 
and  refusing  to  construct  a  proper  and  snf- 
flclent  escape  therefor,  and  thereby  accumu- 
lating such  surface  wat»  upon  plaintUTs 
property.  It  Is  a  tortious  and  actionable 
wrong  to  collect  surface  water  and  discharge 
the  same  in  unusual  and  unnatural  quanti- 
ties  upon  the  lands  of  another.  Famham 
on  Water  Rights,  i{  906,  907,  909,  911.  It 
was  as  much  the  legal  duty  of  the  appellant 
as  it  W9B  the  duty  of  defendant  dty  to  re- 
frain from  discharging  and  permitting  such 
surface  water  to  accumulate  upon  filaintifTs 
land.  Under  the  circumstances  of  this  case, 
it  was  just  as  much  the  legal  duty  of  appel- 
lant to  construct  a  sufficient  outlet  for  the 
escape  of  such  water  as  it  was  the  duty  of 
the  ^Ity.  It  was  a  duty  common  to  both 
defendanta  Both  defendants  were  Instru- 
mental in  collecting  such  waters.  Appellant 
has  permitted  the  city  to  construct  upon  its 
right  of  way,  over  which  appellant  has  ex- 
clusive control,  an  insufficient  outlet.  If  the 
acts  of  the  city  had  been  done  exclusively  on 
the  land  of  the  dty,  and  wholly  independ- 
ent of  appellant  and  its  right  of  way,  thai 
there  might  be  more  force  in  appellant's  con- 
tention, although  some  of  the  previous  acts 
of  appellant  combined  in  producing  the  dam- 
age to  plaintiff;  but,  where  the  city  has  been 
permitted  to  enter  upon  appellant's  land,  and 
perform  certain  acts,  which  combined  with 
what  appellant  itself  had  done  prior  there- 
to, and  by  use  and  means  of  appellant's  open 
ditches  and  embankments,  and  under  circum- 
stances where  it  must  be  held  that  appellant 
consented  to  and  adopted  the  acts  of  the  city, 
the  Judgment  restraining  both  defendants 
from  permitting  such  discharge  and  accu- 
mulation of  water  upon  the  premises  of  plain- 
tiff seems  to  us  to  be  clearly  right  and  sup- 
ported by  good  authority.  Cooley  on  Torts 
(3d  Ed.)  p.  213.  "Most  wrongs  may  be  com- 
mitted either  by  one  person  or  several 
Where  several  participate,  they  may  do  so  In 
different  ways,  at  different  times,  and  In 
very  unequal  proportions.  One  may  plan,  an- 
other may  procure  the  men  to  execute,  oth- 
ere  may  be  the  actual  Instruments  in  ac- 
complishing the  mischief,  but  the  legal  blame 
will  rest  on  all  as  Joint  actors.  In  some  cases 
one  may  also  become  a  Joint  wrongdoer  by 
consenting  to  and  ratifying  what  has  beoi 
done  by  others.  But  this  cannot  be  done  by 
merdy  approving  a  wrong,  or  by  expressing 
pleasure  or  satisfaction  at  its  being  accom- 
pllabed.    In  order  to  constitute  one  a  wrong- 


door  by  nitlflcatlon,  the  (Hriglnal  act  must 
have  been  done  in  his  interest,  or  been  in- 
tended to  further  some  purpose  of  his  own." 
Now,  it  appears  that  prior  to  the  time  when 
the  city  constructed  the  said  tile  drains  the 
surface  water  accumulating  against  the  em- 
bankment on  the  northwest  side  of  the  track 
passed  off  through  an  open  ditch  down  to 
Fourth  avenue,  and  there  spread  out  down 
and  across  that  avenue,  and  over  adjacent 
property,  in  its  downward  course  towards  the 
river.  The  embankment  of  appellant  having 
collected  such  water  and  turned  it  from  its 
natural  course  upon  adjacent  property,  it  was 
therefore  of  interest  to  appellant,  to  avoid 
possible  litigation,  to  prevent  said  water 
from  spreading  out  ovw  and  beyond  Fourtb 
avenue,  and  to  have  the  same  passed  under 
its  jtrack  between  Thirteenth  and  Fonrteentb 
streets,  In  its  more  natural  course  to  the 
river.  Again,  from  Ckwley  on  Torts,  p.  244: 
"All  who  aid,  advise,  command,  abet,  or 
countenance  the  commission  of  a  tort  by  an- 
other, or  who  approving  of  it  after  it  Is  done 
are  liable,  if  done  for  their  benefit,  in  the 
same  manner  as  if  they  had  done  the  act 
with  their  own  hands,  and  proof  that  a  per- 
son is  present  at  the  commission  of  a  tres- 
pass, without  disproving  or  approving  of  it, 
is  evidence  from  which,  in  connection  with 
other  circumstances,  it  is  competent  to  in- 
fer that  he  assented  thereto,  lent  to  it  bis 
countenance,  and  approved  it,  and  was  there- 
by aiding  and  abetting  the  same."  In  cit- 
ing instances  and  illustrations  of  this  prin- 
ciple, on  page  246  Ciooley  further  says:  "In 
respect  to  negligence  injuries  there  is  consid- 
erable difference  of  opinion 'as  to  what  con- 
stitutes Joint  liability.  Xo  comprehensive 
general  rule  can  be  formulated  which  will 
harmonize  all  the  authorities.  The  author- 
ities are  perhaps  not  agreed  beyond  this: 
That,  when  two  or  more  owe  to  another  a 
common  duty  and  by  a  common  n^lect  of 
that  duty  such  person  is  injured,  then  there 
is  a  Joint  tort  with  Joint  and  several  liabili- 
ty. The  weight  of  authority,  will,  we  think, 
support  the  more  general  proposition  that, 
when  the  negligence  of  two  or  more  persons 
concurs  in  producing  a  single  indivisible  in- 
jury, then  such  persons  are  Jointly  and  sever- 
ally liable,  although  there  was  no  common 
duty,  common  design,  or  concot  of  action. 
Where  different  proprietors  on  a  stream,  each 
acting  lnd^)endently  and  for  his  own  pur- 
poses, conduct  filth  and  refuse  into  the  stream 
from  their  respective  estates,  they  are  held 
not  to  be  Jointly  liable.  So  where  several  pro- 
prietors drain  their  respective  premises  into 
the  same  ditch  or  waterway  and  the  combin- 
ed waters  flood  or  otherwise  damage  a  low- 
er proprietor.  But  it  would  be  otherwise 
if  there  was  some  concert  of  action,  as  if 
they  Joined  In  constructing  or  malntainhag 
a  ditch."  In  the  case  of  Sloggy  v.  DUworth, 
38  Minn.  179,  36  M.  W.  451,  8  Am.  St  Bep. 
6S6,  the  court  said:  "If  waters  are  wrong- 
fully turned  upon  the  lands  of  another  as^ 
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a  resolt  ot  the  acts  of  sevetal  parties,  they 
are  an  liable.  It  la  no  defense  that  the  In- 
jury caoaed  or  wrong  done  by  any  one  stand- 
Ins  alone  might  not  be  soffldent  ground  of 
complaint.  If  the  damage  done  is  the  com- 
bined result  of  eoTeral  acting  independently, 
recoTeiy  may  be  had  seyerally  In  proportion 
to  the  contribution  of  each  to  the  nuisance, 
ajad  not  otherwise.  If,  however,  they  are 
acting  Jointly  in  the  premises,  then  they 
may  be  Jointly  or  seyerally  sued  for  the  en- 
tire damage.  So,  if  the  defendants,  consent- 
edl  to  or  acquiesced  in  the  Joint  use  of  these 
ditches  as  a  common  outlet  for  the  drainage 
of  their  own  and  the  lands  lying  east  and 
beyond,  the  rule  adopted  by  the  court  mak- 
ing tliem  liable  for  the  entire  damage  sus- 
tained by  plaintifT  might  have  been  sustain- 
ed." This  la  precisely  what  the  appellant  in 
the  case  at  bar  has  done.  It  consented  to 
and  acquiesced  in  the  tile  drains  being  con- 
structed along  and  upon  Its  right  of  way  and 
under  Its  embankment  by  the  city  for  the 
Joint  purpose  of  being  used  as  an  outlet  for 
tbe  drainage  of  its  right  of  way  and  also 
as  an  outlet  for  the  drainage  of  the  city. 
Tbe  city  was  not  acting  Independently  and 
alone  wholly  upon  its  own  property,  bn^  with 
the  consent  and  acquiescence  of  appellant, 
went  upon  appellant's  land,  and  there  con- 
structed drains  used  Jointly  by  the  city  and 
appellant  To  the  same  effect  Is  Johnson 
T.  Ohapman,  43  W.  Ya.  639,  28  S.  B.  744.  and 
22  Cyc.  912. 

Appellant  also  contends  that  because  the 
trial  court  assessed  $125  damages  against 
Its  codefendant,  and  did  not  assess  any  mon- 
ey damages  i^alnet  it,  that  It  was  error  to 
render  Judgment  agatast  appellant  restrain- 
ing and  enjoining  it,  t(^etber  with  the  city, 
from  flooding  plaintiff's  premises.  But  we 
are  of  the  opinion  that  this  position  is  er- 
roneous. This  action  was  on  the  equity  side 
of  the  court  It  was  so  treated  by  all  the 
parties  thereto.  It  was  tried  to  the  court 
without  a  Jury.  The  gist  and  purpose  of  the 
action  was  the  equitable  Injunction  relief 
granted.  The  money  damages  were  only  in- 
cidental. The  equity  side  of  the  court  In 
such  cases  is  permitted  to  retain  Jurisdic- 
tion and  assess  damages  In  money  as  an  in- 
cidental power.  Famham  on  Water  Rights, 
I  584;  Grigsby  t.  Clear  lAke  Water  Co.,  40 
Cal.  369;  1  Pomeroy  Eq.  {{  140.  181.  In 
order  to  render  Judgment  for  the  equitable 
relief  by  way  of  Injunction  in  this  case,  it 
-was  not  necessary  to  render  a  money  Judg- 
ment for  damages  against  either  defendant 
It  was,  howerer,  necessary  for  plaintiff  to 
show  and  the  court  to  find  that  plaintiff 
bad  been  damaged  by  the  defendants.  Un- 
der tbe  evidence,  the  court  might  have 
rendered  a  money  Judgment  against  both  de- 
fendants. Appellant  has  not  been  prejudic- 
ed In  tbe  least  because  It  was  not  also  In- 
clnded  in  that  part  of  the  Judgment  award- 


ilng  damages.  The  trial  court  among  its 
findings  found  that  on  numerous  occasions 
between  January  1,  1906,  and  the  commence- 
ment of  this  action  that  plaintiff's  premises 
bad  been  overflowed  by  surface  water  which 
said  outlet  drain  was  unable  to  carry  off, 
that  the  gardens  on  her  premises  had  been 
destroyed,  the  cellars  flooded,  the  sidewalks, 
sheds,  and  other  structures  thereon  damag- 
ed and  destroyed,  which  was  ample  proof 
and  ample  finding  of  damage  against  both 
defendants  to  warrant  and  Justify  the  injunc 
tlon  Judgment  against  appellant 

Finding  no  error  In  the  record,  the  Judg- 
ment and  order  denying  a  new  trial  are  af- 
firmed. 


PITTSBURG  PI^TB  GLASS  CO.  v.  LHABY 
et  al. 

(Supreme  Court  of  South  Dakota.     March  30, 
1910.) 

1.  Mechanics'  Liens  (|  48*)— Matebiai,  Ftjb- 
KisHED — Glass  Broken   Before  Used. 

A  materialman  has  no  lien  for  elass  broken 
before  any  attempt  to  use  it  in  the  building, 
and  the  owner  ot  the  building  cannot  be  held 
for  the  loss. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  51;   Dec.  Dig.  §  4S.*] 

2.  Mechanics'  Liens  (J  161*)  —  Intebest — 
CoMFUSTioN  OF  Building. 

A  mechanic's  lien  filed  by  a  snbcontiactor 
does  not  secure  interest  from  the  completion 
of  the  building,  but  only  from  the  filing  of  the 
lien,  Ti-here  in  the  lien,  as  filed,  there  is  nothing 
to  show  when  the  subcontractor  was  entitled  to 
his  money. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  283;    Dec.  Dig.  i  161.«] 

3.  Mechanics'  Liens  (§  161*)  —  Interest — 
Completion  of  Building. 

A  mechanic's  lien  filed  by  a  subcontractor 
does  not  secure  interest  from  the  completion  of 
the  building,  but  onl^  from  the  filing  of  the  lien, 
where  tbe  lien,  as  filed,  makes  no  claim  what- 
ever for  interest. 

[Eld.   Note.— For  other  cases,   see  Mechanics' 
Uens,  Cent  Dig.  i  283 ;   Dec  Dig.  g  161.*] 

4.  Mechanics'  Liens  ({  230*)— Disohabge  or 
Lien— Tendeb. 

Under  Civ.  Code,  |  1171,  providing  that  an 
offer  of  payment  or  other  performance  duly 
made,  though  the  title  to  the  thing  offered  be 
not  transferred  to  the  creditor,  stops  the  run- 
ning of  interest  on  the  obligation,  and  has  tbe 
same  effect  upon  all  its  incidents  as  a  perform- 
ance thereof,  a  proper  tender  by  tbe  owner 
destroys  the  lien  of  a  subcontractor  and  leaves 
him  with  no  remedy  whatever,  except  by  virtue 
of  his  personal  claim  against  the  contractor. 

[£}d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  i  230.*] 

6.  Tender  (I  14*)- Sufficmhct— Oowditionb 
—Discharge  of  Lien. 

Civ.  Code.  I  1164,  provides  that  when  a 
debtor  is  entitled  to  the  performance  of  a  con- 
dition precedent  to,  or  concurrent  with,  per- 
formance on  his  i>art  he  may  make  his  offer 
depend  upon  due  performance  of  such  condi- 
tion. Section  1166  provides  that  a  debtor  may 
require  from  bis  oreoitor  a  receipt  for  any  prop- 
erty delivered  in  performance  ox  his  obligation. 
Held,  that  a  tender  by  the  owner  to  a  subcon- 
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tractor,  conditioned  that  the  subcontractor  give 
a  satisfaction  in  full,  was  bad,  where  tbe  amount 
due  was  disputed  and  the  subcontractor  claimed 
a  greater  sum  than  then  tendered. 

[EU.  Note.— For  other  cases,  see  Tender,  Dec. 
Dig.  {  14.*] 

Appeal  from  Clrcoit  Oonrt,  Brookings 
County^ 

Action  by  the  Pittsburg  Plate  Glass  Com- 
pany against  J.  D.  Leary  and  another,  as 
copartners,  and  tbe  New  Centnry  Company. 
BVom  tbe  Judgment  and  the  denial  of  a  new 
trial,  both  plaintiff  and  the  New  Century 
Company  appeal.  Judgment  modified,  and, 
as  modified,  affirmed. ' 

Cheever  &  Cheever,  for  appellant  Plttsbnrg 
Plate  Glass  Co.  Hall,  Lawrence  &  Boddle, 
(or  appellant  New  Century  Co. 

WHITING,  P.  J.  This  Is  an  action  brought 
by  tbe  plaintiff,  as  subcontractor,  against  the 
contractors.  Joined  as  defendants  with  the 
owner  of  a  building  erected  by  such  contract- 
ors, for  the  erection  of  which  building  the 
plaintiff  claimed  to  have  furnished  certain 
glass.  The  plaintiff  demanded,  in  its  com- 
plaint, personal  Judgment  against  the  con- 
tractors as  well  as  foreclosure  of  plaintiff's 
mechanic's  lien  against  the  building  and  land 
upon  which  the  same  rested.  Tbe  contract- 
ors were  not  personally  served  with  stun- 
mons  in  the  state  and  did  not  answer.  Up- 
on the  trial,  as  between  the  plaintiff  and 
owner  of  the  property,  which  trial  was  be- 
fore the  court  without  a  Jury,  the  court  made 
certain  findings  of  fact  and  conclusions  of 
law,  and  rendered  judgment  In  accordance 
with  same.  Both  parties  having  moved  for 
a  new  trial,  the  same  was  denied,  and  both 
parties  are  appealing  to  this  court  from  the 
Judgment  and  order  denying  a  new  trial. 

The  findings  of  fact  are  quite  voluminous, 
and  exceptions  are  taken  to  some  of  them. 
In  the  view  which  we  take  of  this  case,  it  is 
unnecessary  to  refer  to  any  facts  except 
such  as  appear  undisputed,  and  which  are  as 
follows:  Tbe  contractors  entered  into  a 
-contract,  whereby  they  were  to  erect  a  busi- 
ness block  for  their  codefendant,  which  said 
block  was  to  be  finished  on  or  before  Decem- 
ber 1,  1901.  The  contractors  also  entered  in- 
to a  contract  with  the  plaintiff  company,  un- 
der Which  the  plaintiff  agreed  to  furnish  the 
glass  for  said  building.  During  October  and 
November,  1901,  the  plaintiff  shipped  to  the 
contractors  three  shipments  of  glass;  the 
first  and  largest  including  three  large  plate 
glass.  Two  plates  of  this  glass  were  broken 
Into  fragments  before  they  reached  the 
building,  and  they  never  entered  into  the 
«onstruction  of  same.  The  second  shipment 
'was  a  small  one,  and  the  third  shipment  was 
of  two  plates  of  glass  to  take  the  place  of 
the  two  plates  that  were  broken.  It  is  un- 
disputed that  all  of  tbe  glass  so  shipped,  ex- 
cept the  two  plates  broken,  entered  Into  the 


construction  of  the  building.  No  dlspate  a« 
to  the  value  of  said  glass  was  raised,  and  it 
appears  that  the  glass  which  went  into  tbe 
building  was  of  the  value  of  $1,090.57,  and 
the  two  broken  plates  of  the  value  of  $588.- 
94.  The  above  glass  not  being  paid  for,  tbe 
subcontractor,  within  the  time  fixed  by  stat- 
ute, filed  in  the  proper  office  a  mechanic's 
Hen  with  the  necessary  statements  thereto 
attached,  under  which  instrument  the  plain- 
tiff claimed  a  lien  for  the  value  of  all  the 
glass  furnished  to  the  contractors.  Such 
Hen  was  filed  nnder  the  provisions  of  sec- 
tions 686  and  697  of  the  Bevlsed  Code  of  Civ* 
11  Procedure.  Said  mechanic's  lien  was  dat- 
ed March  1,  1902,  and  in  said  lien  the  plain- 
tiff claimed  a  balance  due  of  $1,679.61  with- 
out interest,  claiming  the  above  amount  to 
be  due  on  said  March  1,  1902,  which  said 
amount,  it  wUl  be  noted,  is  the  sum  of  the 
volne  of  tbe  glass  used  and  that  broken. 
Thereafter,  and  on  June  22,  1902,  the  de- 
fendant tendered  to  the  plaintiff  $1,112.31 
in  payment  and  satisfaction  of  such  mechan- 
ic's Hen,  but  tendered  the  same  on  condition 
that  said  lien  be  satisfied  and  discharged  in 
full.  This  tender  was  refused  on  the  terms 
under  which  made,  and  the  defendant  after- 
wards, and  before  this  action  was  brought; 
deposited  the'  money  in  a  bank  with  the  no- 
tice that  same  could  be  obtained  upon  de- 
livery to  said  bank  of  a  discharge  of  such 
lien  and  of  all  claims  against  such  defend- 
ant Plaintiff  attempted  to  check  this  mon- 
ey out  of  the  bank,  but  did  not  tender  a  re- 
lease of  the  Hen,  and  the  bank  refused  to 
pay  the  money;  tbe  plaintiff  offering  only 
to  receive  the  money  and  apply  same  on  the 
claim  and  partially  discharge  lien.  The 
court  further  found  that  the  money  due 
plaintiff  from  contractors  bore  interest  from 
the  1st  of  December,  1901,  and  that  the  same^ 
with  such  interest,  was  secured  by  the  Hen 
filed. 

As  conclusions  of  law  the  court  held  there 
was  due  from  the  contractors  to  the  plaintiff 
said  sum  of  $1,090.57,  with  interest  thereon 
from  December  1, 1901,  and  that  the  plaintiflF 
was  entitled  to  collect  the  said  sum  and  in- 
terest by  foreclosure  of  the  Hen  and  sale  of 
the  property.  It  will  be  seen  that  the  coiirt 
held  against  the  plaintiff  upon  Its  claim  of 
a  right  to  a  Hen  for  the  value  of  tbe  glass 
broken,  and  It  is  from  this  holding  that  the 
plaintiff  appeals.  It  wUl  be  seen  that  the 
court  granted  plaintiff  a  Hen  for  the  valne 
of  tbe  glass,  other  than  the  broken  glass,  to- 
gether vrith  Interest  thereon  from  December 
1,  1901;  tbe  effect  of  this  holding  of  the 
court  being  to  render  tbe  tender  made  by  de> 
fendant  insufficient,  because  the  amount  dne^ 
with  interest  from  December  1st,  would  be 
greater  than  the  amount  tendered,  while  the 
amount  due,  with  Interest  from  March  Ist, 
would  be  less  than  the  amount  tendered. 
The  court  held  that  such  tender  did  not  stop 
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the  mnnlng  of  interert  nor  destroy  the  Uen. 
It  Is  from  this  part  of  the  decree  that  the 
defendant  appeals. 

Did  the  court  hold  correctly,  wherein  It 
beld  that  no  lien  could  be  claimed  for  mate- 
rial furnished  for,  but  which  did  not  enter 
Into,  the  construction  of  the  building?  Up- 
on this  question  the  courts  differ,  and  nu- 
merons  authorities  are  to  be  found  ui)on  ei- 
ther side.  Two  classes  of  mechanic's  lieu 
la'ws  are  In  force  In  this  country.  One  be- 
longs to  what  1b  known  as  the  "New  York 
Bystem,"  nnder  which  the  Hen  of  a  subcon- 
tractor depends  upon,  and  Is  limited  by,  the 
amount  remaining  due  the  contractor  at  the 
time  of,  or  which  may  become  due  after, 
the  serrJoe  upon  the  owner  by  subcontractor 
of  notice  that  he  has  already  furnished,  or 
Is  abont  to  famish,  labor  and  materia]  for 
the  structure  to  be  erected.  Such  a  statute 
Is  to  be  found  in  sections  689,  TOO,  and  701  of 
the  Revised  Code  of  Civil  Procedure  of  this 
state.  The  other  class  belongs  to  what  is 
>  nown  as  the  "Pennsylvania  system,"  under 
'Which  the  right  of  the  subcontractor  to  a 
lien  does  not  depend  at  all  upon  the  exist- 
ence of  any  indebtedness  due  from  the  owner 
to  the  contractor.  Such  a  statute  is  found 
In  our  sections  686  and  697  of  the  Revised 
Code  of  Civil  Procedure,  and  It  Is  under 
these  sections  that  the  plaintiff  filed  bis 
lien.  Under  the  secflons  last  above  referred 
to,  the  subcontractor  becomes  entitled  to  a 
Hen,  not  by  virtue  of  any  contract  between 
himself  and  the  owner  of  the  land,  creating 
any  personal  liability  on  the  part  of  the 
O'wner,  not  by  virtue  of  any  Implied  agency 
on  the  part  of  the  contractor,  under  which 
Bach  contractor  is  held  to  have  the  right  and 
anthorlty  to  render  the  owner  personally 
liable  to  pay  for  the  lal)or  or  material  fur- 
nished to  the  contractor,  but,  instead  of 
resting  upon  such  personal  liability  of  the 
owner.  It  rests  upon  the  theory  that,  the 
snbcontractor  having  furnished,  nnder  a 
contract  ^Ith  contractor  so  to  do,  certain 
labor  or  material  which  has  entered  Into  the 
erection  or  construction  of  the  improvement 
to  the  owner's  real  estate,  by  virtue  of  which 
the  owner  has  been  benefited,  the  property 
■bonld  be  holden  for  the  payment  of  the  val- 
ue of  the  material  or  labor  with  which  it 
has  been  benefited,  and  should  be  so  holden 
for  a  reasonable  length  of  time  after  such 
labor  or  material  has  been  furnished.  While 
there  are  numerous  cases  holding  that  the 
owner's  property  should  be  liable  for  all  la- 
bor or  material  furnished  to  the  contractor 
for  the  erection  or  construction  of  the  Im- 
provements, whether  or  not  such  labor  or 
material  actually  goes  into  such  improve- 
ments, which  rule  relieves  the  sul)contractor 
of  any  duty  or  responsibility  in  following  his 
material  and  seeing  to  It  that  It  Is  actually 
nscd  as  agreed,  yet  we  are  satisfied  that  the 
better  rule — one  foimded  upon  better  reason 
and  which  conforms  to  the  theory  upon 
which  the  Pennsylvania  system  Is  founded — 
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is  that  It  Is  Incumbent  npon  the  snbcontract- 
or to  see  that  the  labor  or  material  furnish- 
ed actually  goes  Into  the  construction  of  the 
improvement  We  do  not  wish  to  be  under- 
stood as  holding  that  a  materialman  could 
not  have  a  lien  for  material  furnished  and 
which  might  be  destroyed  In  attempting  to 
use  the  same  In  the  construction  of  the  build- 
ing (on  which  point  we  do  not  pass);  but  we 
do  hold  that,  in  a  case  such  as  this,  wherein 
it  Is  shown  that  this  glass  was  broken  be- 
fore there  was  any  attempt  to  use  it  in  the 
erection  of  this  building,  the  owner  of  the 
building  cannot  be  held  for  the  loss,  but  such 
loss  must  fall  upon  the  person  responsible 
for  such  breakage.  Van  Stone  v.  StiUwell, 
etc.,  142  U.  S.  128,  12  Sup.  Ct  181,  35  L.  Ed. 
961;  Canton  Roll,  etc.,  v.  Rolling  Mill  Co., 
etc.  (C.  C.)  155  Fed.  S21;  Fuller  &  Co.  v.  Ry- 
an, 44  Wash.  385,  87  Pac  485;  North  v. 
Globe  Fence  Co.,  144  Mich.  557,  106  N.  W. 
2^;  Stlmpson  Mill  Oo.  v.  Los  Angeles,  etc., 
141  Cal.  30,  74  Pac.  357. 

Did  the  court  err  in  holding  that  the  me- 
chanic's lien  secured  interest  from  December 
1,  1901?  It  certainly  did.  Without  the  Hen 
filed  the  subcontractor  would  have  no  claim 
whatever  against  this  defendant  or  against 
its  property,  and  its  rights  are  limited  strict- 
ly to  what  Is  shown  by  the  Instrument  filed, 
and  while  as  against  the  contractors  the  sub- 
Qpntractor  unquestionably  could  recover  In- 
terest from  the  date  such  improvement  was 
finished,  yet  under  such  Hen  such  Interest 
could  not  be  recovered,  first,  because  In  the 
Uen,  as  filed,  there  was  nothing  to  show 
when  the  subcontractor  was  entitled  to  his 
money,  and,  further,  the  lien,  as  filed,  made 
no  claim  whatever  for  Interest  and  therefore 
Interest  did  not  run  until  such  lien  was  filed. 

It  will  be  readily  seen  that,  computing  the 
interest  at  7  per  cent,  from  March  1,  1902,  to 
June  22,  1902,  the  amount  secured  by  such 
lien  did  not  exceed  the  sum  of  money  ten- 
dered. The  question  then  arises  whether  or 
not  such  tender  destroyed  the  lien  and  releas- 
ed the  property  therefrom.  The  plalntllT 
contends  that  It  was  Incumbent  upon  the  de- 
fendant not  merely  to  tender  the  sum  that 
might  be  secured  by  the  Hen,  but  that  the 
defendant  should  have  complied  with  the 
provisions  of  section  1166  of  the  Revised 
Civil  C/Ode,  which  reads  as  follows:  ".Vn  ob- 
ligation for  the  payment  of  money  is  ex- 
tinguished by  a  due  offer  of  payment.  If 
the  amount  is  Immediately  deposited  in  the 
name  of  the  creditor  with  some  bank  of  de- 
posit within  this  state,  of  good  repute,  and 
notice  thereof  Is  given  to  the  creditor."  Un- 
der the  facts  of  this  case  it  is  clear  that  the 
defendant  did  not  fuHy  comply  with  this  sec- 
tion. It  will  be  noted,  however,  that  this 
section  provides  the  method  of  extinguishing 
an  obligation  to  pay  money,  and  It  certainly 
is  unnecessary  for  the  defendant  to  extin- 
guish the  obligation  resting  upon  the  con- 
tractor to  pay  the  subcontractor  before  de- 
fendant could  remove  tiie  cloud  of  the  lien. 
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Section  U71  of  the  Reylmd  Civil  C!ode  pro- 
vides: "An  offw  of  payment  or  other  per- 
formance duly  made,  tboogh  the  title  to  the 
thing  otTered  be  not  transferred  to  the  cred- 
itor, stops  the  running  of  Interest  on  the  ob- 
ligation, and  has  the  same  efTect  upon  aU 
its  Incidents  as  a  performance  thereof."  Un- 
der this  section  the  defendant  clearly  bad  a 
right  to  tender  the  amount  secured  by  the 
lien,  and,  if  such  tender  was  sufficient  in 
amount  and  proper  in  its  form  and  its  condi- 
tions, it  would  have  the  effect  of  stopping 
the  running  of  Interest  E^irthermore,  we 
are  fully  satisfied  that  a  proper  tender  would 
also  destroy  the  lien  held  by  the  plaintiff 
and  would  leave  plaintiff  with  no  remedy 
whatever,  except  by  virtue  of  his  personal 
claim  against  the  contractors.  Moynahan  v. 
Moore,  9  Mich.  9,  77  Am.  Dec.  4G8  (see  notes 
page  488) ;  Loughborough  v.  McNevln,  74 
Cal.  250,  14  Pac.  369,  15  Pac.  773,  5  Am.  St 
Rep.  43S;  Moore  v.  Norman,  43  Minn.  428, 
45  N.  W.  859,  9  U  R.  A.  55,  19  Am.  St  Rep. 
247;  Norton  v.  Baiter,  41  Minn.  146,  42  N. 
W.  865,  4  L.  R.  A.  305,  16  Am.  St  Rep.  679 ; 
Halle  V.  Smith,  113  Cal.  656,  45  Pac.  872; 
Kortrlght  v.  Cady,  21  N.  Y.  343,  78  Am. 
Dec.  145 ;  Hyams  et  al.  v.  Banberger  et  al., 
10  Utah,  8,  36  Pac.  202.  In  the  Loughbor- 
ough Case,  supra,  the  court  said:  "It  is  ex- 
pressly provided  by  section  1504  of  the  Civil 
Code  that  an  offer  of  payment,  duly  mad|, 
though  the  title  to  the  thing  offered  be  not. 
transferred  to  the  creditor,  stops  the  running 
of  interest  on  the  obligation,  and  has  the 
same  effect  upon  all  Its  incidents  as  a  per- 
formance thereof.  One  of  these  Incidents  is 
the  discharge  or  extinction  of  the  lien."  In 
the  Utah  case,  supra,  the  court,  In  holding 
that  the  tender  destroys  the  lien,  says: 
"This  appears  to  be  the  settled  law,  and  the 
rule  seems  to  be  founded  in  Justice  and  fair 
dealing,  for  It  would  be  difficult  to  conceive 
of  any  good  reason  why  the  creditor  should 
be  allowed  to  refuse  payment  of  the  money 
when  tendered  in  good  faith  after  maturity, 
and  yet  retain  the  pledge,  or  a  lien  upon  It 
for  the  debt  The  mere  caprice  of  the  credit- 
or might  result  most  disastrously  to  the  debt- 
or through  his  inability  to  free  ills  property 
from  the  debt  Nor  would  the  slow  process 
of  a  bill  in  equity  afford  an  adequate  rem- 
edy, for,  on  a  bill  to  redeem.  Interest  and 
costs  would  accumulate  unless  the  debtor 
kept  good  the  tender,  in  which  event  he 
would  be  derived  both  of  the  use  of  his 
money  and  property  until  the  end  of  the 
suit  On  the  other  band,  the  creditor  who 
refuses  payment  when  lawfully  tendered 
reaps  simply  the  reward  of  his  own  folly. 
His  Hen  Is  gone,  but  the  debt  remains,  for 
which  be  has  Ills  right  of  action  against  the 
aebtor." 

Was  the  tender  sufficient  In  form  and  free 
of  all  conditions,  other  than  such  as  defend- 
ant had  a  right  to  attach  thereto?  Section 
1164  of  our  Revised  Civil  Code  provides: 
"When  a  debtor  is  entitled  to  the  perform- 


ance ot  a  condition  precedent  to,  or  concnr- 
rent  with,  performance  on  his  part,  he  may 
make  his  offer  to  depend  npon  the  due  per- 
formance of  such  condition."  Section  1165 
of  said  Code  provides:  "A  debtor  has  a  right 
to  require  from  his  creditor  a  written  receipt 
for  any  property  delivered  in  performance  of 
his  obligation."  Defendants  contend  that,. 
under  section  1164,'  they  had  the  right  to  at- 
tach, as  condition  of  the  tender,  the  require- 
ment that  plaintiff  give  to  them  a  satisfac- 
tion in  f uU  of  the  lien.  Defendants'  conten- 
tion would  dearly  be  correct  if  there  had 
been  no  dispute  as  to  the  amount  secured  by 
the  lien  and  such  amount  had  not  exceeded 
the  sum  tendered.  In  the  case  of  Wolff  & 
Co.  V.  Can.  Paa  By.  Co.,  123  Cal.  535,  5e 
Pac.  453,  the  coart  said:  "To  hold  that  a  de- 
posit in  bank,  under  section  1600,  is  neces- 
sary In  all  cases  of  a  tender,  would  make 
section  1500  wholly  Inconsistent  with  sec- 
tions 1504  and  1493,  and  would  efface  those 
sections.  Section  1504  provides  that  an  offer 
of  payment,  etc.,  though  the  title  does  not 
pass,  stops  the  running  of  Interest  on  the  ob- 
ligation, and  has  the  same  effect  upon  all  its 
incidents  as  a  performance.  Section  1498 
provides:  'When  a  debtor  is  entitled  to  the 
performance  of  a  condition  precedent  to,  or 
concurrent  with,  performance  on  his  part,  he 
may  make  his  offer  to  depend  upon  the  due 
performance  of  such  condition.'  To  require 
him  In  such  case  to  extinguish  his  obligation 
without  tierformance  by  the  other  would  de- 
feat this  section.  The  tender  In  this  case 
was  effective,  as  a  compliance  with  the  con- 
dition Imposed  by  the  order  of  January  25, 
1889.  The  court  below  found  that  both  ten- 
ders were  made  in  due  season;  this  court 
held  on  the  first  appeal  that  the  tender  to 
the  attorney  was  properly  made.  The  suffi- 
ciency of  the  first  tender  rendered  any  ten- 
der of  Interest  unnecessary."  Section  150O 
of  the  California  Code  is  Identical  with  our 
section  1166,  and,  as  before  noted,  section 
1504  Is  identical  with  our  section  1171 ;  sec- 
tion 1498  of  the  California  Code  being  Iden- 
tical with  section  1164  of  our  Code,  quoted 
above. 

But  the  plaintiff  insists  that  the  conditions 
attached  to  the  tender  render  the  tender  of 
no  effect,  and  in  this  contention  we  ttUnk  the 
plaintiff  is  clearly  right  Under  the  common 
law  every  tender  made^  In  order  to  defeat 
the  running  of  interest  or  to  effect  the  In- 
cidents to  the  main  obligation,  had  to  be  un- 
conditional. This  has  been  changed  so 
that  the  party  tendering  payment  has  a 
right  to  insist  upon  a  written  receipt  of  the 
amount  paid  or  (If  under  the  law  he  Is  en- 
titled to  any  other  instrument  of  discharge, 
such  as  a  discliarge  of  lien)  he  Is  entitled  to 
receive  a  written  discharge  to  the  extent  of 
the  amount  paid;  and  in  this  case,  if  the 
sum  tendered  had  been  tendered  without  any 
conditions  whatever,  the  lien  would  have  been 
destroyed  (If  it  had  been  tendered  with  the 
condition  only  tliat  plaintiff  deliver  a  satis- 
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eactJon  of  Bald  Uen  in  the  anm  at  the 
amount  tendered,  sncb  liot  wonld  have  been 
deatroyed).  Bat  under  the  Givll  Code  the 
partj  has  no  right,  any  more  than  he  would 
have  had  nnder  the  common  law,  when  ten- 
doing  a  payment,  to  require  a  receipt  In 
fall  or  a  satisfaction  in  full  of  the  Uen,  or, 
In  other  words,  when  one  party  Is  honestly 
claiming  a  greater  amount  to  be  due  than 
the  other  party  concedes,  he  cannot  be  put 
In  position  of  running  the  risk  of  losing  his 
lien,  not  only  upon  the  disputed  claim,  but 
also  ni>on  the  undisputed  part,  by  falling  to 
receive  the  smaller  amount  in  full;  but  be 
has  the  right  to  test  the  validity  of  bis  fur- 
ther claim,  and  the  condition  attached  to 
the  tender  must  be  such  as  to  leave  blm 
free  to  contest  such  right.  Moore  v.  Norman, 
supra;  Tompkins  v.  Batle,  11  Neb.  147,  7 
N.  W.  74T,  38  Am.  Rep.  3G1 ;  West  v.  Farm- 
ers' Mutual  Insurance  Co.,  117  Iowa,  147, 
90  N.  W.  523;  Noyes  v.  Wyckoff,  114  N.  Y. 
204,  21  N.  B.  158;  Moore  v.  Norman,  52 
Minn.  83,  53  N.  W.  808,  18  L.  R.  A.  359,  38 
Am.  St.  Rep.  526. 

The  court,  in  the  last  case  above  cited, 
said:  "The  most  common  and  familiar  illus- 
trations of  the  proposition  above  stated  are 
cases  wliere  the  tender  is  made  as  being  all 
tttat  ia  due,  or  as  payment  in  full.  It  is 
everywhere  held  that  such  a  tender  is  not 
good.  The  debtor  has  no  right  to  the  bene- 
fit of  a  tender,  as  having  the  effect  of  a  pay- 
ment, when  it  is  burdened  with  such  a  con- 
dition that  the  creditor  cannot  .accept  the 
money  without  compromising  his  legal  right 
to  recover  the  further  sum  which  he  claims 
to  be  due.  This  case  falls  within  the  same 
principle.  By  offering  to  pay  the  money 
only  upon  the  condition  that  the  plalntifC  de- 
liver up  the  notes  (if  such  was  the  fact)  the 
defendant  insisted  upon  a  condition  the  ac- 
ceptance of  whld)  would  at  least  seriously 
compromise  the  right  of  the  plaintitF  to  re- 
cover any  more,  even  though  it  should  be 
true  that  the  amount  unpaid  exceeded  the 
sum  tendered.  The  acceptance  of  the  money 
and  the  surrender  of  the  notes  would  be  at 
least  strong  evidence  against  her,  in  the  na- 
ture of  an  admission,  that  the  notes  were 
thereby  fully  paid.  The  defendant  should 
not  be  heard  to  assert  that  a  mere  offer  to 
pay  a  specified  sum,  less  than  was  supposed 
by  the  other  party  to  be  due,  has  the  effect 
of  a  payment,  so  as  to  discharge  the  mort- 
gage, when  the  offer  was  burdened  with  such 
a  condition.  It  was  enough  for  his  protec- 
tion that  the  plaintiff  would  have  received 
the  nooney  offered  and  have  Indorsed  its 
payment  on  the  notes,  which  were  already 
overdue  and  still  In  the  hands  of  the  plaln- 
tiif.  If  the  defendant  rejected  this  offer, 
and  Insisted  upon  the  surrender  of  the  notes, 
tl>e  natural  and  only  reasonable  construc- 
tfon  to  be  put  upon  his  conduct  was  that  he 
insisted  that  the  tender,  if  accepted,  should 
be  accepted  as  payment  of  the  notes  in  full. 


It  that  was  the  effect  of  the  tender,  it  was 
bad,  under  all  the  authorities.  A  mere  toi- 
der  should  not  be  effectual  to  discharge  the 
lien  of  a  mortgage  unless  It  be  certainly 
sufficient  in  amount,  and  unburdened  with 
any  conditions  which  the  debtor  has  not  a 
clear  right  to  impose." 

In  the  New  Tork  case  the  court  said: 
"Kumerous  questions  have  been  argued  up- 
on the  briefs  submitted,  but  it  is  necessary 
to  refer  to  but  two  of  them,  as  upon  these 
the  order  of  the  general'  term  must  be  af- 
firmed. The  tender  made  by  the  plaintiff 
was  clearly  bad  in  form.  A  tender  of  money 
in  payment  of  a  debt,  to  be  available  as  a 
defense,  or  as  the  fonndatlon  of  an  action  in 
favor  of  the  party  making  the  tender,  must 
be  without  qualification.  There  is  no  prin- 
ciple by  which  a  party  Is  to  be  absolutely 
barred  from  litigating  bis  claim  for  a  larger 
sum  than  that  paid,  merely  because  be  ac- 
cepts part  The  actual  acceptance  of  the 
amount  tendered  would  only  extinguish  a 
claim  In  case  it  was  the  whole  amount  du& 
If  less  than  the  amount  due  is  tendered  and 
accepted,  it  would  only  extinguish  the  debt 
pro  tanto,  and  the  creditor  would  be  entitled 
to  interest  on  the  balance,  and  hold  whatev- 
er security  he  bad  as  indemnity  for  the  pay- 
ment of  such  balance.  It  follows  that  if  the 
tender  is  relied  on  as  a  defense,  or  as  ttte 
foundation  of  an  action,  the  party  pleading 
it  must  show  it  to  have  l>een  absolute  and 
free  from  all  conditions,  and  such  are  the 
authorities.  In  Wood  v.  Hitchcock,  20  Wend. 
47,  the  tender  was  'in  full  settlement  and 
discharge  of  all  demands  which  plaintiff  held 
against  him.'  It  was  held  bad,  and  within 
the  rule  that  the  party  making  the  tender 
shall  not  make  a  protest  against  his  llabllily. 
To  request  the  creditor  to  sign  a  satisfac- 
tion piece  vitiates  the  tender.  Roosevelt  t. 
Bank,  45  Barb..  579.  To  demand  a  receipt 
vitiates  the  tender.  2  PhU.  Gv.  134.  To 
demand  a  receipt  In  full  Is  trad.  Wood  v. 
Hitchcock,  supra.  See,  also.  Frost  v.  Bank, 
70  N.  Y.  558  [26  Am.  Rep.  627].  Here  the 
plaintiff  testified  as  to  the  tender  as  fol- 
lows: 'I  tendered  and  offered  the  money  to 
him  unconditionally,  and  in  payment  and  ex- 
tinguishment of  his  lien  upon  the  iron  ore 
mined  on  the  farm  and  at  Ironia  station, 
mentioned  in  his  chattel  mortgage,'  etc." 

In  the  Iowa  case  the  court  said:  "A  ten- 
der at  common  law,  to  be  valid,  bad  to  be 
uncondltlonaL  No  requirement  could  be  at- 
tached that  a  receipt  in  full  for  all  demands 
be  given.  2  Pars.  Cent  166.  It  is  thought 
by  defendant  that  this  rule  is  altered  by 
section  3063  [Code  1897],  which  provides  that 
the  person  making  a  tender  may  demand  a 
receipt.  Clearly  this  means  a  receipt  for  the 
money  or  property  offered,  and  nothing  more. 
Section  2106,  Code  1873,  contained  the  same 
provision  as  to  the  right  of  the  person  mak- 
ing tender  to  a  receipt,,  and  under  it  this 
court  held  that  a  receipt  In  full,  which  la  a 
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release  from  all  demands  on  the  same  ac- 
count, could  not  be  required.  Kuhns  y.  Rail- 
road Co.,  65  Iowa,  528,  22  N.  W.  681." 

It  is  therefore  clear  that  the  learned  trial 
court  was  correct  in  its  rulings  upon  the 
questions  raised,  with  the  single  exception 
that  it  should  have  computed  the  interest 
upon  the  sum  secured  by  the  lien  from  March 
1,  1902,  Instead  of  December  1,  1001,  and  its 
decree  should  be  modified  to  that  extent. 

As  so  modified,  the  Judgment  of  the  low- 
er court  and  its  ofder  denying  a  new  trial 
are  affirmed,  without  costs  in  this  court 


DELISHA  et  ui.  v.  MINNBAPOMS,  ST.  P., 

R.  &  D.  ELECTRIC  TRACTION  CO. 
(Supreme  Court  of  Minnesota.     May  6,  1910.) 

(SpUahiu  bf  <Ae  Court.) 

1.  Railroads  (S  69*)— Right  of  Wat— Na- 

TUBE. 

A  perpetual  easement  for  a  railway  right 
of  way  over  land  is  an  incumbrance  thereon 
and  an  interest  therein. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  «».•] 

2.  Homestead  (J  118*)— Contbact  to  Convet 
— JoiNDEB  OF  Husband  and  Wife. 

A  contract  by  a  married  man  to  convey  a 
right  of  way  over  land  owned  and  occupied  by 
himself  and  family  as  a  homestead  is  void  with- 
out the  signature  of  bis  wife. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §g  203-209 ;   Dec.  Dig.  g  lia*] 

3.  Homestead   (|  C9*)— Land  Constitutino. 

The  husband  in  this  case  owned  a  quarter 
section  of  land,  less  6  acres  in  the  southeastern 
corner  thereof.  His  dwdling  house,  which  he 
and  bis  wife  occupied  as  a  homestead,  was  lo- 
cated on  the  north  half  of  the  quarter.  He  ex- 
ecuted a  contract,  which  his  wife  did  not  sign, 
whereby  he  agreed  that,  upon  the  survey  of  de- 
fendant's line,  he  would  convey  to  it  an  ease- 
ment for  a  permanent  railway  right  of  way 
across  the  quarter,  without  designating  any  par- 
ticular part  thereof.  The  right  of  way  was  aft- 
erwards surveyed  and  built  on  part  of  the  north 
half  of  the  quarter.  Beld,  upon  a  consideration 
of  the  evidence,  that  the  trial  court  correctly 
instructed  the  jury  that  the  north  half  of  the 
quarter  was  the  plaintiffs'  homestead,  and  that 
the  contract  was  void  as  to  that  part  of  the 
right  of  way  located  thereon, 

[Ed.  Note— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  98,  99;    Dec.  Dig.  g  69.*] 

Appeal  from  District  Court,  Dakota  Coun- 
ty;   P.  M.  Crosby,  Judge. 

Action  by  Joseph  Delisha  and  wife  against 
the  Minneapolis,  St.  Paul,  Rochester  &  Du- 
buque Electric  Traction  Company.  Verdict 
for  plaintiffs,  and  defendant  appeals  from  an 
order  denying  a  new  trial.    Affirmed. 

Boutelie  &  Chase  and  R.  T.  Boardman,  for 
appellant  Hodgson  &  Lowell,  for  respond- 
ents. 

START,  C.  J.  The  plaintiffs  are,  and  were 
during  the  times  herein  stated,  husband  and 
wife,  and  brought  this  action  in  the  district 
court  of  the  county  of  Dakota  to  recover  pos- 


session of  a  strip  of  land  taken  lay  the  de- 
fendant for  the  purpose  of  constructing  its 
line  of  railway  over  the  N.  W.  %  of  section 
4,  township  113,  range  20,  owned  by  the  plain- 
tiff Joseph  Dellsha.  The  answer  was  to  the 
effect  that  the  land  was  taken  by  the  de- 
fendant for  its  right  of  way  by  virtue  of  a 
written  contract  between  it  and  the  plaintiff 
Joseph  Delisha,  granting  a  right  of  way  over 
his  land.  'Hie  contract  was  not  executed  by 
bis  wife.  The  reply  alleged  that  the  contract 
was  made  upon  certain  conditions,  which 
had  not  been  performed,  and,  further,  that 
the  land  was  the  homestead  of  the  plaintiffs. 
The  jury  found  for  the  defendant  upon  the 
issue  whether  the  contract  was  a  conditional 
one.  The  trial  court  instructed  the  Jury  that, 
in  case  the  contract  was  not  conditional, 
then  it  was  valid  as  to  the  south  half  of  the 
quarter  section  and  invalid  as  to  the  north 
half  thereof,  for  the  reason  that  it  was  the 
homestead  of  the  plaintiffs,  and  that  they 
were  entitled  to  damages  only  for  the  taking 
of  the  north  half  of  the  quarter  section  by 
the  defendant  for  its  right  of  way.  Verdict 
for  the  plaintiffs  in  the  sum  of  $600.  The  de- 
fendant appealed  from  an  order  denying  its 
motion  for  a  new  trial. 

The  trial  court  by  its  instruction  to  the 
Jury  necessarily  determined  as  a  question  of 
law  that  the  north  half  of  the  quarter  section 
was  the  homestead  of  the  plaintiffs  at  the 
time  the  contract  was  made  and  that  it  was 
void  as  to  the  homestead.  The  correctness  of 
this  instruction  is  the  principal  question  rais- 
ed by  the  assignments  of  error  meriting  con- 
sideratioD.  The  undisputed  evidence  estab- 
lished the  facts  following: 

The  plaintiffs'  farm  is  a  regular  quarter 
section,  less  six  acres  in  the  southeast  comer 
thereof,  which  is  owned  and  occupied  by  a 
church.  The  plaintiffs'  dwelling  house  and 
farm  buildings  were  located  on  the  north  half 
of  the  quarter,  near  the  northeast  corner 
thereof,  in  which  they  were,  and  had  been  for 
some  eight  years,  residing  at  the  time,  Au- 
gust 24, 1907,  the  contract  with  the  defendant 
was  made.  They  then  had  no  other  home  or 
homestead.  After  the  making  of  the  contract, 
and  in  September,  1907,  the  plaintiffs  took 
a  lease  for  a  term  of  three  years  of  a  farm 
adjoining  their  own,  upon  which  there  was 
a  dwelling  house  with  other  farm  buildings, 
which  were  located  across  the  highway  from 
their  own.  The  lease  required  the  plaintiffs  to 
keep  the  buildings  on  the  demised  farm  oc- 
cupied, and  they  accordingly  removed  from 
their  own  bouse  Into  the  one  leased,  where 
they  were  living  and  carrying  on  both  farms 
at  the  time  of  the  trial  of  tliis  action.  They 
left  some  of  their  household  furniture  in 
their  own  house,  and  members  of  the  family 
occasionally  lodged  therein.  Their  removal 
from  their  own  bouse  was  for  the  purpose  of 
complying  with  the  terms  of  the  lease,  and 
with  the  intention- of  returning  to  their  own 
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hoase  and  borne  on  the  expiration  thereof. 
They  claimed  the  north  half  of  the  quarter 
as  their  homestead,  but  it  does  not  appeaf 
that  any  notice  of  such  claim  was  filed.  The 
contract  in  no  manner  indicated  upon  what 
part  of  the  quarter  aectlon  the  defendant's 
rl^ht  of  way  was  to  be  constructed.  It  sim- 
ply provided  for  a  right  of  way  four  rods  wide 
over  and  across  the  quarter  section,  and  that 
when  the  defendant  should  locate  and  survey 
the  right  of  way  the  plaintiff  Joseph  Delisha 
should  execute  a  proper  conveyance  of  an 
easement  of  permanent  right  of  way  over  the 
land.  The  right  of  way  as  thereafter  survey- 
ed and  located  across  the  quarter  section 
commenced  near  the  northwest  corner  there- 
of, and  left  it  on  the  south  side  666  feet  east 
of  the  southTt'est  comer. 

Upon  these  facts  the  question  whether  the 
north  half  of  the  quarter  section  was  the 
plaintiffs'  homestead  at  the  time  the  contract 
with  the  defendant  was  made  was  a  question 
of  law.  Did  the  trial  court  correctly  decide 
the  question?  We  are  of  the  opinion  that  it 
did.  What  ever  may  be  the  Judicial  decisions 
in  other  states,  based  upon  their  fecial  con- 
(titntlonal  and  statutory  provfslons  as  to 
homesteads,  a  contract  In  this  state  by  a 
married  man  to  convey  a  perpetual  easement 
for  a  railway  right  of  way  over  his  home- 
stead Is  void  without  the  signature  of  his 
wife.  Such  an  easement  is  a  perpetual  In- 
cnmhrance  upon,  and  an  alienation  of,  an  in- 
terest in  the  land,  leaving  the  remaining  fee 
of  nominal  value  only.  Rev.  Laws  1905,  | 
34!>C;  Robbins  t.  Railway  Co.,  22  Minn.  286; 
Barton  v.  Drake,  21  Minn.  299;  Conway  v. 
Elgin.  38  Minn.  469,  38  N.  W.  370;  Law  v. 
Butler,  44  Minn.  482,  47  N.  W.  63,  0  L.  R.  A. 

The  question  is,  then,  whether  the  north 
half  of  the  plalntifTs'  farm  was  their  home- 
stead at  the  time  the  contract  was  executed. 
If  It  was,  then  it  is  immaterial  whether  it 
subsequently  lost  Its  character  as  a  honie- 
FtPnd.  Alt  V.  Banbolzer,  39  Minn.  511,  40  N. 
AV.  830. 12  Am.  St  Rep.  681;  Murphy  v.  Ren- 
oer,  99  Minn.  348-350, 109  N.  W.  598, 8  L.  R.  A. 
(y.  S.)  565,  116  Am.  St  Rep.  41&  The  plain- 
tills'  dwelling  house  was  located  on  the  north 
half  of  their  farm,  and  at  the  time  the  con- 
tract w^as  made  he  was  residing  therein  with 
bis  family  as  their  home,  and  had  so  occupied 
it  for  eight  years.  The_land  upon  which  the 
dwelling  bouse  stood,  and  contiguous  land, 
not  exceeding  In  all  80  acres  in  a  reasonable 
compact  and  convenient  form,  constituted  bis 
homestead.  No  other  selection  of  his  bome^ 
stead  was  necessary.  Kelly  v.  Baker,  10 
Minn.  154  (OU.  124);  Barton  t.  Drake,  21 
Minn.  290.  The  nortb  half  of  the  plainUffs' 
farm  was,  at  the  time  the  contract  was  made, 
obviously  a  compact  convenient  and  proper 
homestead  of  80  acres.  Any  other  selection 
would  have  resulted  In  an  irregular  tract 
by  reason  of  the  6  acres  owned  by  the  church 
tn  the  southeast  comer  of  the  tract 


It  is,  however,  urged  in  effect  by  the  de- 
fendant that  there  were  154  acres  in  the 
plaintiffs'  farm.  The  defendant  took  only 
3.9  acres  for  Its  right  of  way.  The  plaintiff 
had  ample  land  left  for  a  homestead  of  80 
acres;  hence  it  is  conclusively  presumed  as 
a  matter  of  law  that  when  he  executed  the 
contract  he  selected  his  homestead  outside 
of  the  limits  of  Its  right  of  way.  The  case 
of  Hall  T.  Gottsche,  114  Iowa,  147,  86  N.  W. 
257,  is  cited  in  support  of  this  claim.  In 
that  case  the  defendant  a  married  w^oman, 
owned  two  lots  of  land  upon  w^blcb  was  a 
dwelling  (house  occupied  by  herself  and 
family  as  a  homestead.  She  was  entitled  to 
a  homestead  not  exceeding  in  area  one  lot 
She  made  a  contract  which  her  husband  did 
not  sign,  whereby  she  agreed  to  convey  a 
definite  part  of  the  rear  end  of  the  two  lots, 
not  including  the  house,  and  leaving  enough 
land  upon  which  the  house  -was  located  to 
constitute  the  full  homestead  exemptiou. 
Action  was  brought  against  her  and  her  bus- 
band  to  compel  specific  performance  of  the 
contract  Defense  that  the  contract  was 
void,  because  its  subject-matter  was  a  home- 
stead and  it  was  not  signed  by  the  husband. 
It  was  held  that  the  contract  was  valid  on 
the  ground  that  it  was  an  election  to  treat 
the  land  not  Included  therein  as  the  home- 
stead. Obviously  the  cited  case  Is  not  here 
in  point  for  the  reason  that  the  wife  in 
that  case  could  and  did  intelligently  deter- 
mine what  part  of  her  land  she  would  con- 
vey and  what  part  she  would  retain  as  ber 
homestead.  In  the  case  at  bar  there  was  and 
could  be  neither  a  selection  nor  an  election 
as  to  the  homestead,  for  by  the  contract  the 
husband  did  not  undertake  to  convey  a  right 
of  way  over  any  definite  portion  of  his  farm, 
but  over  any  part  or  portion  thereof  upon 
which  the  defendant  might  elect  to  surrey 
and  locate  its  right  of  way.  If  the  contract 
in  this  case  is  valid,  then  tbe  defendant  lud 
the  right  to  locate  its  right  of  way  along 
and  over  that  part  of  the  land  actually  oc- 
cupied by  the  dwelling  house.  The  only 
party  to  the  contract  who  had  any  right  or 
election  or  selection  was  the  defendant  We 
hold  that  the  contract  was  void. 

The  defendant  further  contends,  citing 
Lucy  v.  Lucy,  107  Minn.  432,  120  N.  W.  754, 
that  the  plaintiffs  are  estopped  from  assert- 
ing any  interest  in  that  part  of  the  farm 
taken  by  it  for  its  right  of  way,  because 
they  allowed  tbe  defendant  to  go  on  the 
land,  presumably  under  the  agreement,  and 
expend  large  sums  of  monej-  grading  the 
right  of  way.  The  evidence  affords  no  sup- 
port for  the  contention.  Murphy  v.  Renner, 
99  Minn.,  348,  109  N.  W.  593,  8  L.  R.  A.  (N. 
S.)  505,  116  Am.  St.  Rep.  418. 

We  find  no  reversible  error  in  the  rulings 
of  the  trial  court  as  to  the  admission  of  evi- 
dence. 

Order  afllrmed. 
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BUCK  T.  liATHAM. 
(Supnma  Court  of  MinneBoU.     May  6,  1910.) 

(Bfttakiu  If  the  Court.) 

TOKTB  a  14*)— MOTITK  IIT  BSINOINO  AcnON— 
COUNTKBCLAIM. 

Action  by  plaintiff  aa  indorsee  of  a  promis- 

fr  note  to  recover  the  amount  due  thereon, 
0.66.  Answer  admitted  the  allegations  of 
complaint  and  alleged  as  a  counterclaim 
t  plaintiff  purchased  the  note  and  brought 
action  for  the  malicious  purpose  of  oppress- 
ing the  defendant,  subjecting  him  to  costs  of 
Sbit,  forcing  him  to  dispose  of  his  property^  at 
&  sacrifice,  and  injuring  his  financial  standing, 
whereby  he  sustained  damages  in  the  sum  of 
$10,000.  Held,  that  the  counterclaim  did  not 
state  a  cause  of  action  against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  aee  Torts,  Cent 
Dig.  8  18;   Dec.  Dig.  |  14.»] 

Appeal  from  District  Court,  Wright  Coun- 
ty; A.  EX  Olddinga,  Judge. 

Action  by  O.  M.  Buck  against  F.  R  Lath- 
am. Judgment  for  plaintiff,  and  defendant 
appeals.   Affirmed. 

Henry  Spindler  and  3.  T.  Alley,  for  appel- 
lant J.  J.  Woolley,  WooUey  &  Johnson,  and 
A.  H.  Hall,  for  respondent 

START,  O.  J.  Action  by  the  plaintiff,  as 
Indorsee  of  a  negotiable  promissory  note,  to 
recover  the  amount  due  thereon,  $180.66. 
The  ansver  admitted  the  execution  of  the 
note  and  the  amount  due  thereon  as  allied 
In  the  complaint,  and  as  a  counterclaim  al- 
leged the  facts  following:  The  note,  after  it 
became  due,  was  by  mutual  agreement  of  the 
parties  thereto  allowed  to  run  as  a  note  pay- 
able on  demand.  The  plaintiff,  for  the  sole 
purpose  of  harassing  and  oppressing  the  de- 
fendant, and  subjecting  him  to  expenses  of 
«.Buit,  and  forcing  him  to  dispose  of  his  prop- 
erty at  a  sacrilce  t»  raise  the  money  to  pay 
the  note  at  once,  and  also  for  the  purpose  of 
injuring  his  flnanclal  standing,  and  not  for 
tlxe  purpose  of  serving  any  Interest  of  his 
Qjvn,  did  long  after  the  note  was  due  ma- 
liciously purchase  it,  paying  therefor  the  full 
amount  due  thereon,  and  bring  this  action 
thereon,  and  did  wrongfully  and  maliciously 
inform  many  sf  the  friends  and  acquaint- 
ances of  this  defendant  that  he  had  so  done, 
whereby  many  of  them  were  led  to  believe 
and  did  believe  that  the  defendant  was  In- 
solvent, and  that  he  was  wrongfully  and  un- 
tawfully  refusing  to  pay  the  plaintiff  an  in- 
debtedness justly  due  him,  to  defendant's 
damage  Is  the  sum  of  $10,000.  On  the  trial 
Of  the  cause  in  the  district  court  of  the  coun- 
ty of  Wright  the  court  excluded  evidence 
offered  by  defendant  to  prove  his  alleged 
counterclaim,  on  the  ground  that  the  answer 
did  not  allege  facts  constituting  a  cause  of 
action  or  counterclaim  against  the  plaintiff. 
Judgment  was  entered  for  the  plaintiff  for 
the  amount  due  on  the  note,  from  whidi  the 
defendant  appealed. 


The  sole  question  presented  by  the  record 
/or  our  decision  Is  whether  the  counterclaim 
states  facts  constituting  a  cause  of  action  in 
favor  of  the  defendant  against  the  plaintiff. 
It  Is  apparent  upon  the  face  of  the  counter- 
claim that  tile  plaintiff  had  a  perfect  legal 
right  to  do  that  which  he  Is  charged  with 
doing,  which  was  simply  this:  He  bought 
s  past-due  negotiable  promissory  note,  pay- 
ing full  value  therefor,  and  brought  this  ac- 
tion against  the  defendant  to  recover  the 
amount  due  on  the  note,  which  the  defendant 
might  have  paid  at  any  time  and  avoided  the 
suit  He  admits  that  he  had  no  defense  to 
the  note,  and  that  the  plaintiff  was  entitled 
to  the  amount  claimed.  The  plaintiff  is 
charged  with  doing  no  other  act  It  Is  not 
alleged  that  the  plaintiff  has  in  any  manner 
Interfered  with  or  sacrificed  the  defendant's 
property,  or  impaired  his  financial  credit 
On  the  contrary,  the  sole  basis  for  the  re- 
covery from  the  plaintiff  of  damages  In  the 
sum  of  $10,,000  is  that  his  unexecuted  pur- 
pose In  doing  the  lawful  acts  that  he  did  do 
was  malicious. 

The  briefs  of  the  respective  parties  ably 
discuss  the  question  as  to  when,  if  ever,  a 
malicious  motive  will  convert  Into  an  action- 
able tort  an  act  which  otherwise  would  be 
both  legal  and  proper.  We  do  not  discuss 
the  question,  for  manifestly  upon  both  prin- 
ciple and  authority  it  must  be  held  that  the 
pleading  here  under  consideration  does  not 
allege  facts  constituting  a  cause  of  action 
against  the  plaintiff,  for  it  shows  that  he  ex- 
ercised a  legal  right  in  a  lawful  way,  with 
no  Invasion  of  the  defendant's  personal  or 
property  rights.  Counsel  for  defendant  cites 
the  case  of  Tuttle  v.  Buck,  107  Minn.  145, 
119  N.  W.  946,  22  L.  B.  A.  (N.  S.)  599.  in 
support  of  his  contention  that  the  counter- 
claim states  a  cause  of  action.  The  case  is 
not  in  point,  for  the  complaint  in  that  case 
alleged,  not  only  the  malicious  purpose,  but 
also  its  execution,  whereby  the  plaintiff's 
business  was  in  fact  materially  Injured. 

Judgment  affirmed. 


VACHON  T.   NICHOIiS-CHISHOnM   LUM- 
BER CO. 

(Supreme  Court  of  Minnesota.    May  13,  1910.) 

BiixB  AND  Notes  (I  468*)— DuxBiua— Acmow 

-Pleading. 

In  an  action  on  a  duebill  ^ven  for  the 
price  of  certain  lumber,  the  duebill  to  be  pay- 
able within  15  days  after  patent  issued  from 
the  United  States,  a  complamt  not  allpging  the 
Issuance  of  the  patent,  but  alleging  that  the  due- 
bill  "is  now  due  and  payable,  was  an  insuffi- 
cient allegation  of  performance  of  conditions 
precedent 

[Ed.    Note. — For  other  cases,   see  Bills  and 
Notes.  Cent  Dig.  |  1463 ;    Dec  Dig.  |  46a*] 

Appeal  from  District  Court,  Becker  Coun- 
ty; L.  L.  Baxter,  Judge. 
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Action  b7  A.  O.  Vactaon  against  the  Nlch- 
olB^Chlsholm  Lumber  Company.  Demarr«r 
to  the  complaint  was  oyerruled,  and  defend- 
ant appeals.    Reversed. 

Bdgerton  &  Edgerton,  for  appellant  J.  T. 
Van  Metre^  for  respondent 

PER  CURIAM.  Defendant  executed  and 
delivered  to  John  Nay-tab-wansh  Its  duebill 
for  $5,490,  a  balance  doe  upon  the  price  of 
certain  timber  purchased  by  defendant  The 
amount  was,  by  the  Instrument,  made  pay- 
able "within  15  days  after  the  patent  from 
tbe  United  States  government  shall  hare 
been  Issued  and  delivered  to  the  said  Nlch- 
ols-ChlshoIm  Lumber  Company,  at  Frazee, 
Minn."  The  payee  died.  An  administrator 
of  bis  estate  was  appointed  and  resigned, 
and  thereafter  plaintiff  was  appointed,  and 
brought  this  action,  as  administrator,  to  re- 
«oyer  upon  the  duebill.  A  demurrer  inter- 
posed to  the  complaint,  upon  the  ground  that 
it  failed  to  state  a  cause  of  action,  was  over- 
ruled. 

Tbe  complaint  does  not  allege  the  Issuance 
or  delivery  of  the  patent  which  was  made  a 
condition  precedent  to  the  maturing  of  the 
debt  It  alleges  that  the  duebill  "is  now  due 
and  payable."  This  is  a  legal  conclusion, 
and  not  a  sufficient  allegation  that  all  con- 
ditions precedent  hare  been  performed,  or, 
In  lien  thereof,  a  sufDdent  excuse  for  their 
nonperformance.  The  complaint  does  not 
state  a  cause  of  action,  and  the  demurrer 
flhonld  have  been  sustained. 

Order  reversed. 


STATE  ex  reL  HUGHES  v.  REUSSWIG. 
(Supreme  Court  of  Minnesota.    April  28,  1910.) 

(SyUaiut  ly  the  Court) 

1.  Statutes  (8S  4&,  174,  175*)  —  Vauditt — 

corsteuction. 

On  general  principles  a  court  will  not  allow 
judicial  interpretation  to  usurp  the  place  of  leg- 
islative enactment.  A  statute  is  not  valid  un- 
less there  be  a  competent  expression  of  legisla- 
tive will.  If  a  statute  give  do  sufficient  means 
where  it  may  be  enforced  and  the  rights  of  the 
parties  protected,  it  is  void. , 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  46^  254;  Dec.  Dig.  H  49,  174, 
175.*1 

2.  Statdtes  (S  225*)— Constbuction— Intent 
OF  Leoislatube. 

It  is,  however,  a  duty  of  the  court  to  en- 
deavor to  ascertain  the  meaning  of  an  enact- 
ment by  the  Legislature,  and  to  give  it  force  and 
effect  by  construing  the  law  in  question  in  con- 
nection with  all  relevant  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f|  302,  808;   Dec.  Dig.  {  225.*] 

3.  Schools  ano  School  Distbicts  (J  46*)— 
ElLECTIONS— Statdtobt  Pbovisions. 

Section  1311.  Rev.  Laws  1905,  relating  to 
elections,  described  in  common  school  districts, 
when  construed  in  connection  with  other  provi- 
sions of  law.  Is  not  void  because  its  meaning 


cannot  be  ascertained,  or  because  It  is  so  incom" 
plete  that  it  cannot  be  carried  into  effect 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  92;  Dec.  Dig.  I 
46.*] 

•    Appeal  from  District  Court  Itasca  County ; 
W.  S.  McClenahan,  Judge. 

Quo  warranto  by  the  State,  on  the  relation 
of  Henry  Hughes,  against  Frederick  B. 
Reusswlg.  From  an  order  sustaining  a  de- 
murrer to  the  answer,  respondent  appeals. 
Reversed. 

C.  O.  McCarthy,  for  appellant  Spear  & 
Stone,  for  relator. 

JAGGARD,  J.  This  Is  an  appeal  from  an 
order  sustaining  a  demurrer  to  tbe  answer 
of  respondent  and  appellant,  who  will  here- 
after be  referred  to  as  defendant  In  quo 
warranto  proceedings  initiated  by  relator  and 
appellee,  who  will  hereafter  be  referred  to 
as  plaintiff.  The  plaintiff  alleged  that  he 
had  l>een  elected  as  chairman  of  common 
school  district  No.  1  in  Itasca  county  at  an 
adjourned  annual  meeting  held  on  or  about 
August  6,  1908,  that  he  thereafter  qualified 
for  said  office,  and  that  respondent  refused 
to  recognise  the  rights  of  relator  and  unlaw- 
fully withholds  said  office  from  him.  In  his 
answer  defendant  alleged  that  said  common 
school  district  contains  more  than  ten  town- 
ships, and  that  he  was  elected  as  said  chair- 
man at  a  "general  biennial  state  election" 
held  on  November  6,  1906,  that  he  thereafter 
qualified  as  such  officer,  that  he  now  claims 
said  office  by  virtue  thereof,  and  that  cer- 
tain minor  irregularities  in  the  election  of 
relator  by  tbe  annual  school  meeting  also 
occurred.  It  is  not  alleged  that  there  was 
any  fraud  or  misconduct  in  the  election  of 
relator  at  the  annual  school  meeting. 

The  merits  of  the  controversy  go  to  sec- 
tion 1311,  Rev.  Laws  1905,  under  which  re- 
^londent  claims,  and  which  attempts  to  pro- 
vide for  an  election  in  school  districts  con- 
taining ten  or  more  townships  at  the  general 
state  election.  Relator  attaclced  this  section 
on  the  ground,  among  others,  that  It  was  so 
Inadequate  and  incomplete  that  it  could  not 
be  enforced.  Section  1311  reads  as  follows: 
"In  all  common  school  districts  embracing  ten 
or  more  townships,  the  trustees  shall  be 
elected  biennially  at  the  general  state  elec- 
tion, two  trustees  at  every  such  election; 
the  term  of  office  of  one  to  commence  Au- 
gust 1  in  tbe  year  following  his  election, 
and  that  of  the  other  August  1  in  the  second 
year  following  his  election ;  the  time  of  the 
commencement  of  the  term  of  each  to  be  in- 
dicated on  the  ballot  The  vote  shall  be  re- 
turned and  canvassed,  and  the  persons  elect- 
ed notified,  in  the  same  manner  as  in  the 
election  of  county  officers.  But  a  sepa- 
rate ballot  box  shall  be  used,  and  the  vot- 
ers need  not  register."  If  that  section  Is 
enforceable,  then  the  defendant  elected  nn- 
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der  It  la  entitled  to  tbe  office;  If  It  is  not, 
then  tbe  plaintiff  elected  at  tbe  adjourned 
annual  meeting  (see  section  1305),  wblch  bad 
tbe  power  to  "elect  by  ballot"  officers  of  the 
district  (subdivision  3,  i  1308),  is  entitled  to 
tbe  office. 

1.  Tbe  relevant  general  principles  of  con- 
struction are  clear.  On  tbe  one  hand,  tbe 
court  will  not  allow  Judicial  Interpretation 
to  usurp  tbe  place  of  legislative  enactment 
A  statute  is  not  valid  unless  there  be  a  com- 
petent and  official  expression  of  legislative 
will.  State  V.  Partlow,  91  N.  C.  550,  49  Am. 
Rep.  652.  An  objection  to  a  statute,  it  was 
pointed  out  by  Judge  Cooley,  is  fatal  if  it 
give  no  sufficient  means  whereby  it  may  be 
enforced  and  tbe  rights  of  tbe  parties  pro- 
tected. And  see  State  v.  Railway  Co.,  146 
Mo.  155-169,  47  S.  W,  059;  Albert  v.  Gibson, 
141  Mich.  608,  105  N.  W.  21 ;  Farmers'  Bank 
V.  Hale,  59  N.  Y.  53;  HUburn  v.  Railway 
Co.,  23  Mont.  229,  58  Pac.  555;  Drake  v. 
Drake,  16  N.  C.  110;  Kisser  v.  Hoyt,  53 
Mich.  185,  18  N.  W.  611;  In  re  Chaffee's 
Appeal,  66  Mich.  224,  22  N.  W.  871 ;  Ward  v. 
Ward,  37  Tex.  389;  In  re  Hendricks,  60 
Kan.  796,  67  Pac.  965;  HUburn  v.  Railway 
Co.,  23  Mont  229,  58  Pac.  551 ;  State  v.  Ash- 
brook,  154  Mo.  375,  55  S.  W.  627,  48  L.  R. 
A.  265,  77  Am.  St  Rep.  765;  Albert  v.  Gib- 
son, 141  Mich.  608,  105  N.  W.  19;  State  v. 
Rumberg,  86  Minn.  399,  90  N.  W.  1055; 
Johnson  v.  Railway  Co.,  49  N.  I.  45£?-462; 
U.  S.  v.  99  Diamonds,  139  Fed.  961,  72  C.  C. 
A.  9,  2  L.  R.  A.  (N.  S.)  185. 

On  tbe  other  hand,  as  Ryan,  C.  J.,  said  in 
Atty.  Gen.  v.  Eau  Claire,  37  Wis.  438:  "We 
owe  great  deference  to  tbe  legislative  au- 
thority. It  is  our  duty  to  give  effect  to  ail 
its  enactments,  according  to  its  intention,  as 
far  as  we  have  constitutional  right  and  pow- 
er; and  to  that  end  it  behooves  us,  as  far 
as  we  are  able,  to  place  erich  a  construction 
on  statutes  as  will  reconcile  them  to  the  Con- 
stitution, add  to  give  them  effective  opera- 
tion, under  the  Constitution,  according  to  tbe 
Intention  with  which  they  are  passed.  It 
would  be  palpable  violation  of  judicial  duty 
and  propriety  to  seek  in  a  statute  a  construc- 
tion in  conflict  with  the  Constitution  or  with 
tbe  object  of  its  enactment  or  to  admit  such 
a  construction  when  the  statute  is  fairly 
susceptible  of  another  in  accord  with  tbe 
Constitution  and  tbe  legislative  intention." 
And  see  State  v.  Standard  Oil  Co.,  61  Neb. 
28,  84  N.  W.  413-414,  87  Am.  St.  Rep.  449; 
Railroad  Co.  v.  Dey,  83  Iowa,  312,  48  N.  W. 
08,  12  L.  R.  A.  436-445,  31  Am.  St  Rep.  477 ; 
Townsend  Co.  v.  Hill,  24  Wash.  469,  04  Pac. 
778-780 ;  Grenada  Supervisors  v.  Brown,  112 
U.  S.  261,  5  Sup.  Ct  125,  28  L.  Ed.  704;  In 
re  Mitchell,  120  Cal.  384,  52  Pac.  799 ;  Hurst 
v.  Martlnsburg,  80  Minn.  40-43,  82  N.  W. 
1099;  Hunter  v.  Tracy,  104  Minn.  378,  380, 
881,  116  N.  W.  922. 

Tills  court  has  repeatedly  announced  this 
doctrine.  It  has  held  statutes  void  only  when 
clearly    necessary,   and   then   generally    be- 


cause of  their  violation  of  some  substantial 
constitutional  requirement  Every  reason- 
able effort  has  been  made  to  so  interpret  an 
enactment  as  to  hold  it  enforceable  and  to 
effectuate  tbe  legislative  intent  Tbe  re- 
sulting rule  Is  clearly  formulated  by  Mr. 
Sutherland:  "It  is  the  bounden  duty  of 
courts  to  endeavor  by  every  rule  of  construc- 
tion to  ascertain  the  meaning  of,  and  to  give 
full  force  and  effect  to,  every  enactment  of 
tbe  General  Assembly  not  obnoxious  to  con- 
stitutional provisions.  But  if,  after  exhaust- 
ing every  rule  of  construction,  no  sensible 
meaning  can  be  given  to  the  statute,  or  If  It 
Is  so  incomplete  that  it  cannot  be  carried 
into  effect  It  must  be  Inoperative  and  void." 
Stat  Cons.  pp.  140,  141. 

2.  It  remains  to  apply  this  principle  to  the 
facts  in  this  case.  It  is  evident  that  tbe 
statute  in  itself  is  incomplete  and  inartistic. 
It  is  a  good  illustration  of  legislative  crudi- 
ty and  Imperfection.  It  does  not  at  all  fol- 
low, however,  that  It  is  absolutely  void. 
Plaintiff  has  urged  before  this  court  five  re- 
spects in  which  "It  gives  no  sufficient  means 
whereby  this  act  may  be  enforced."  We  will 
consider  them  successively,  but  with  some 
change  in  their  order. 

(a)  "Section  1311  makes  no  provision  for 
nominating  candidates."  It  is  evident  that 
the  act  must  be  construed  In  connection  with 
the  election  law.  This  is  in  logical  pursuance 
of  the  general  requirement  that  statutes 
must  be  interpreted  as  a  whole.  Portions  of 
tbe  election  law  which  can  reasonably  be  In- 
corporated into  section  1311  are  a  necessary 
part  of  it.  The  only  question  is  whether 
that  law,  construed  with  section  1311,  is  en- 
forceable. So  far  as  the  provisions  for  nom- 
inating candidates  Is  concerned,  we  think 
the  result  of  the  statute  read  as  a  whole  is 
adequate.  A  number  of  provisions  of  that 
law  may  supply  the  deficiencies  In  section 
1311.  For  example,  section  213  provides  for 
nomination  of  voters  by  means  of  certificates 
of  nomination.  We  are  at  a  loss  to  see  why 
this  section  should  not  be  adequate  for  nom- 
inating candidates  for  tbe  office  of  trustee  of 
tbe  school  district 

(b)  "Section  1311  provides  that  the  term  of 
one  trustee  shall  commence  August  1st  fol- 
lowing the  election,  and  tbe  term  of  tbe  oth- 
er a  year  later.  It  makes  no  provision  for 
designating  which  two  trustees  shall  be  so 
voted  for.  It  does  not  designate  which  shall 
be  chairman,  treasurer,  or  clerk,  or  what 
terms  shall  be  assigned  to  those  officers. 
»  •  •  "  It  Is  an  obviously  reasonable  con- 
struction that,  when  candidates  are  nominat- 
ed, the  terms  and  office  should  be  designat- 
ed. If  there  Is  a  failure  In  this  respect 
then  tbe  officersTiolding  over  would  occupy 
the  term  until  other  provision  be  made  for 
filling  it     ' 

<c)  "How  are  tbe  names  of  candidates 
placed  on  the  ballot?  Who  provides  the  bal- 
lot boxes  and  other  election  supplies?  Who 
names   tbe  Judges  of  election  and  clerks  f 
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Who  establishes  precincts  and  polling  places? 
These  and  many  other  vital  questions  at 
once  suggest  themselves."  The  general  elec- 
tion fully  supplies  these  deflciencies.  See  sec^ 
tion  1311. 

(d)  "Section  1311  makes  no  provisions  for 
the  officers  of  newly  organized  districts  con- 
taining ten  or  more  townships.  Nor  is  it 
aided  by  section  1313.  This,  however,  need 
not  be  urged.  In  view  of  the  otherwise  un- 
mistakably defective  character  of  the  act" 
It  is  plain  that  this  criticism  would  merely 
limit  the  operation  of  section  1311,  and  leave 
the  trustees  of  such  newly  organized  dis- 
tricts to  be  elected  otherwise  than  under  sec- 
tion 1311. 

(e)  "Section  1311  provides  for  the  election 
of  two  trustees  biennially  at  the  general  state 
election.  It  makes  no  provision  for  the  third 
trustee  in  the  event  of  a  first  election  in  a 
common  school  district  at  the  general  state 
election  under  section  1311."  We  are  at  a 
loss  to  see  why  a  law  requiring  two  trustees 
for  a  certain  time  should  not  be  as  valid  as 
a  law  requiring  three  trustees.  It  might  be 
that  the  court  would  hold  that  the  elected 
trustee  had  a  right  to  fill  the  vacancy.  With- 
out doubt  courts  would  prove  adequate  to 
determine  this  question,  if  the  proper  occa- 
sion should  arise.  The  controversy  is,  how- 
ever, academical  In  view  of  the  change  in 
the  law  introduced  by  chapters  187  and  238, 
Laws  1909. 

It  follows  that  section  1311  was  valid,  and 
the  demurrer  Improperly  sustained. 
Beversed. 


STUEI/PNAGBL  t.   PAPiai,    CALMENSON 

&  CO. 
(Supreme  Court  of  Minnesota.     May  6,  1910.) 

(Svllahu*  hy  the  Court.) 

Mastkb  and  Servant  (8  276*)  — Injubt  to 

Servant— Evidence. 

Evidence  considered,  and  held  not  so  clearly 
and  palpably  against  the  verdict  as  to  justify  a 
reversal  of  an  order  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser\ant,  Dec.  Dig.  i  276.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Oscar  Hallam,  Judge. 

Action  by  Martin  Stuelpnagel  against  Pa- 
per, Calmenson  &  Co.  Judgment  for  plain- 
titr,  and  defendant  appeals.    Affirmed. 

Markham  &  Calmenson,  for  appellant 
Thomas  P.  Grace,  for  respondent 

BROWN,  X  This  action  was  brought  to 
recover  for  personal  injuries  alleged  to  have 
been  received  by  plaintiff  In  consequence  of 
the  negligence  of  defendant  Plaintiff  had 
a  verdict  upon  which  Judgment  was  render- 
ed, after  the  denial  of  defendant's  motion  for 
a  new  trial,  and  defendant  appealed. 

The  facts,  idearly  summarized  by  the  tri- 


al court  In  its  memorandum  attached  to  the 
order  denying  a  new  trial,  are  substantially 
as  follows:  Plaintiff  was  In  the  employ  of 
the  United  States  Bedding  Company  as  a 
teamster.  The  evidence  tends  to  show  that 
on  the  day  In  question  his  foreman  directed 
him  to  drive  to  the  warehouse  of  defendant 
and  get  three  bales  of  shoddy,  and  look  at 
the  weights,  and  sign  for  it,  which  he  pro- 
ceeded to  do.  This  warehouse  is  an  old  stone 
roundhouse.  The  building  consists  of  three 
sections  of  rooms,  to  wit  the  east,  the  cen- 
ter, and  the  west  In  the  center  section  or 
room  Is  a  press,  at  which  the  employ te  of  the 
defendant  do  their  work  of  making  bales  of 
shoddy.  The  center  and  west  sections  are 
connected  by  a  door.  The  west  section  was 
used  principally  as  a  storeroom  for  bales; 
the  regular  work  being  done  in  the  center 
room.  In  the  west  room  there  are  window's 
with  Iron  shutters.  These  shutters  are  some- 
times open  and  sometimes  closed,  as  occasion 
requires.  Bales  are  loaded  out  from  this 
room,  being  first  put  on  a  truck  and  pushed  up 
an  inclined  platform,  running  to  a  level  plat- 
form about  3%  feet  high.  This  inclined  plat- 
form Is  about  6  feet  wide  by  40  feet  long,  and 
extends  along  the  north  wall  of  the  room ;  the 
left  side  being  open  and  unguarded.  The 
space  to  the  left  is  piled  with  bales  of  shod- 
dy. There  is  a  conflict  of  testimony  as  to 
how  near  the  bales  were  piled  to  the  pint- 
form  on  this  occasion.  On  the  level  plat- 
form, and  near  the  top  of  the  incline,  Is  a 
scale,  from  which,  after  being  weighed,  the 
shoddy  is  taken  to  a  door  opening  from  the 
platform  and  loaded  onto  the  wagou  to  be 
carted  elsewhere. 

Plaintiff  testified  that. on  the  day  in  ques- 
tion he  went  to  the  warehouse  and  made  his 
purpose  known;  that  defendant's  foreman 
told  him  to  help  with  the  bales;  that  one 
bale  was  loaded  on  a  truck,  and  that  he  as- 
sisted In  pushing  it  up  the  Incline  to  the  scale, 
walking  on  the  left  or  open  side  of  the  inclined 
platform.  The  foreman  walked  on  ahead, 
and  when  they  reached  the  top  of  the  incline 
the  bale  was  dropped,  apparently  at  the  scale. 
Plaintiff  testified  that  the  foreman  then  told 
him  "to  step  around  and  look  at  the  weight." 
In  order  to  do  so  he  had  to  step  around  the 
bale  and  the  truck.  He  might  have  passed 
around  to  the  right,  next  to  the  wall;  but 
he  testified  that  the  other  men  were  standing 
in  the  way,  so  be  turned  to  the  left  and,  do- 
ing so,  stepped  over  the  edge  of  the  platform, 
and  injured  his  leg  and  kneecap.  lie  was 
unfamiliar  with  the  premises,  and  testified 
that  the  window  blinds  were  down,  and  he 
could  not  see  that  he  was  so  near  the  edge 
of  the  platform,  and  that  he  was  not  advised 
of  his  unguarded  condition;  that  the  fore- 
man opened  the  blinds  of  a  window  near  the 
scale  to  see  the  weight,  but  that  this  was 
not  until  after  his  fall.  Plaintiff's  testimony 
that  he  was  directed  by  the  foreman  of  the 
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bedding  company  to  see  the  weights  was  de- 
nied. The  president  of  that  company  tes- 
tified, however,  that  without  positive  Instruc- 
tions he  would  expect  plaintiff  to  do  so.  His 
testimony  that  the  room  and  platform  were 
dark  was  also  denied.  It  does  appear,  bow- 
ever,  that  no  one  was  working  In  this  west 
room  when  plaintiff  arrived,  and  that  the 
blinds  were  sometimes  closed  when  no  one 
was  there.  It  appears  that  the  room  was 
dark  when  the  blinds  were  closed,  and  the 
Inclined  platform,  vrlth  the  wall  on  one  side 
and  the  pile  of  bales  on  the  other,  would  In 
such  case  be  somewhat  darker  than  the  rest 
of  the  room.  It  was  denied  that  plaintiff 
was  asked  by  defendant's  foreman  to  help 
with  the  bales  or  to  see  the  weights;  but  it 
was  not  denied  that  he  went  up  the  incline 
with  the  other  men,  and  it  is  admitted  that 
he  stood  by  the  scale  while  defendant's  fore- 
man was  there  weighing  the  shoddy. 

There  can  be  no  qnestlon  of  defendant's 
liability.  If  the  evidence  tending  to  support 
the  facts  stated  Is  worthy  of  belief.  Plain- 
tiff was  Invited  Into  defendant's  warehouse 
for  the  transaction  of  a  matter  of  business 
for  his  principal,  and  defendant  was  under 
obligation,  within  the  rules  and  principles  of 
law  applicable  to  the  situation,  to  protect 
him  from  harm  while  upon  its  premises. 
Corrlgan  v.  Elslnger,  81  Minn.  42,  83  N.  W. 
492;  Kdly  V.  Tyra,  103  Minn.  176,  114  N. 
W.  750,  115  N.  W.  636,  17  L.  R.  A.  (N.  S.) 
334 ;  Dean  v.  Union  Depot  Co.,  41  Minn-  360, 
43  N.  W.  54,  5  L.  B.  A.  442,  16  Am.  St  Rep. 
703.  The  principal  contention  on  this  ap- 
peal Is  that  the  evidence  of  plaintiff,  practi- 
cally uncorroborated.  Is  Incredible,  unworthy 
of' belief,  and  wholly  Insufficient  to  support 
the  verdict  Counsel  invoke  the  rule  laid 
down  In  Messenger  v.  Railway  Co.,  77  Minn. 
84,  79  N.  W.  683,  and  earnestly  contend  that 
a  new  trial  should  be  granted.  A  careful 
consideration  of  the  evidence  leads  to  an 
affirmance;  We  discover  no  Inherent  Improb- 
ability In  the  testimony  of  plaintiff,  nor  oth- 
er reason  for  disregarding  It,  In  the  face  of 
Its  acceptance  by  the  Jury  and  the  trial  court 
If  true,  it  made  a  cause  of  action  In  his  fa- 
vor; and  whether  true  or  not  was  a  ques- 
tion of  fact  for  the  Jury.  Though  his  ver- 
sion of  the  affair.  In  connection  with  the  cir- 
cumstances disclosed,  may  be  open  to  some 
suspicion  and  criticism,  this  alone  Is  not  suf- 
ficient to  Justify  an  appellate  court  In  reject- 
ing his  evidence  as  untrue,  or  as  casting  such 
a  cloud  ni>on  hia  veracity  as  to  Justify  the 
reversal  of  an  order  of  the  trial  court  in  de- 
nying a  new  trial. 

There  have  been  four  trials  of  the  action. 
On  the  first,  upon  substantially  the  same  ev- 
idence, a  verdict  was  rendered  for  plaintiff, 
and  subsequmtly  set  aside,  and  a  new  trial 
granted.  The  two  following  trials,  upon  the 
same  evidence,  resulted  in  failures  of  the 
Jury  to  agree,   and  upon  tbe  fourth  trial 


plaintiff  again  had  a  verdict  In  view  of  this 
situation,  we  concur  with  the  trial  court  that 
the  litigation  ought  to  come  to  an  end,  and 
the  last  verdict  be  treated  as  final.  Atwood 
Lumber  Co.  v.  Watklns,  94  Minn.  464,  103 
N.  W.  332;  Buenemann  v.  Railway  Co.,  32 
Minn.  390,  20  N.  W.  379. 

We  have  considered  defendant's  motion  to 
strike  out  a  portion  of  plalntlfTs  brief,  and 
discover  nothing  of  sufficient  consequence  to 
require  special  mention. 

Judgment  affirmed. 


ZIMMERMAN  v.  BURCHARI>-HULBURT 

INV.  CO. 
(Supreme  Court  of  Minnesota.     May  6,  1910.) 

(Syllalnu  hy  ths  Govrt.) 

FsAOO  (S  65*)— Appeai,  and  Ebbob  (|$  215* 
1060*)— INSTBDCTIONS— Objections  in  Low- 
sa  CouBT— MisooNDUor  of  Counsel— Uabic- 
LESs  Ebbob. 

In  a  controversy  charging  fraud  in  tlie  ex- 
change of  farms,  it  is  held  that  defects  in  a 
charge  and  misconduct  of  counsel  did  not  re- 
quire that  a  new  trial  be  ordered. 

[Ed.  Note.— For  other  cases,  see  EVaud,  Cent 
Dig.  i  72 ;  Dec  Dig.  |  65  ;•  Appeal  and  Error, 
Cent  Dig.  {|  1309,  4135;  Dec  Dig.  ||  215^ 
1060.»] 

Jaggard  and  Lewis,  JJ.,  dissent 

Appeal  from  District  Court,  Marshall 
County;   Andrew  Grindeland,  Judge. 

Action  by  J.  H.  Zimmerman  against  the 
Burchard-Hulburt  Investment  Company.  Ver- 
dict for  plaintiff.  From  an  order  denying 
a  new  trial,  defendant  appeals.     Affirmed. 

P.  A.  McCleman  and  Morphy,  Ewlng  & 
Bradford,  for  appellant  Charles  Lorlug  and 
J.  J.  Sutton,  for  respondent 

JAGGARD,  J.  Plaintiff  and  respondent 
owned  a  farm  in  Wisconsin;  defendant  and 
appellant,  a  farm  In  Minnesota.  In  Novem- 
ber plaintiff  examined  the  Minnesota  farm 
with  a  view  of  effecting  an  exchange.  The 
ground  was  bare  and  free  from  snow.  On 
return  after  examination  the  party  stopped 
to  see  a  neighbor  by  the  name  of  Landis, 
who  was  away  from  home.  An  agreement  to 
exchange  was  thereafter  executed  in  writ- 
lug.  It  contained  a  provision'  to  the  effect 
that  plaintiff  entered  Into  said  contract  rely- 
ing on  his  own  knowledge  of  the  Minnesota 
property,  and  not  upon  any  representations 
made  by  defendant  or  other  persons  touch- 
ing the  situation,  location,  or  quality  thereof. 
As  to  what  occurred  at  this  time  there  is 
conflict  of  testimony.  Plaintiff  moved  to  the 
Minnesota  farm,  and  farmed  it  during  the 
season  of  1906,  retained  the  proceeds  of  the 
farming  operations,  and  brought  this  action 
about  the  23d  of  September.  On  trial  the  de- 
fendant moved  for  a  directed  verdict  which 
was  dented.   The  Jury  fonnd  for  the  plaintiff 


•For  other  gum  m«  wm*  topic  sad  Mctloa  NVHBBR  la  Deo.  *  Am.  DIsi.  UOT  t«  4at«,  *  Rtportar  ladexM 


Digitized  by 


Lioogle 


Bflnn^ 


ZIMMERMAIf  y.  BURCHARD-HULBUBT  INT.  00. 


283 


In  Bnm  of  $7,036.64.  This  appeal  was  taken 
from  the  order  of  tbe  court  denying  defend- 
ant's motion  for  a  new  trial. 

1.  The  action  was  tried  and  anbmltted  on 
the  theory  that  It  sought  to  recover  damages 
for  fraud  and  deceit,  and  was  not  an  action 
for  rescission  at  law.  This  defendant  as- 
signs as  error.  It  appears  that  defendant 
had  previously  demurred  to  the  complaint 
upon  tbe  theory  that  an  action  for  rescission 
was  attempted  to  be  stated  therein  and  that 
tbe  complaint  did  not  state  such  a  cause  of 
action.  At  that  time  the  court  determined 
that  "this  was  not  an  action  for  rescission, 
but  an  action  for  damages  for  fraud  and  de- 
celt,  and  I  will  so  hold  now."  Defendant 
has  not  shown  that  he  has  suffered  any  prej- 
udice from  tbe  treatment  of  the  complaint  as 
stating  a  cause  of  action  for  damages  for 
fraud  and  deceit  In  view  of  these  and  oth- 
er circumstances,  tbe  conclusion  of  the  trial 
conrt  on  this  point  must  be  affirmed. 

2.  ESxceptlon  was  duly  taken  to  that  part 
of  the  charge  which  is  as  follows:  "(1)  The 
conrt  instructs  tbe  Jury  that  If  yon  find  that 
tbe  defendant.  In  making  the  contract  of  ex- 
change of  lands,  made  positive  statements 
as  to  the  land  being  free  from  foul  weeds 
and  quack  grass,  and  that  tbe  water  In  the 
well  was  good  for  household  purposes,  or  as 
good  as  any  In  the  state  of  Minnesota,  and 
knowing  such  statements  to  be  false,  and 
were  relied  upon  by  the  plalntlfF  to  bis  in- 
jury, then  plaintiff  Is  entitled  to  recover. 
<2)  Provided  you  also  find  that  the  contract 
was  not  read  to  the  plaintiff,  or  the  plaintiff 
informed  or  knew  that  It  contained  the  fol- 
lowing clause:  'It  Is  hereby  declared  and 
agreed  by  the  party  of  the  second  part  that 
be  has  entered  Into  the  above  written  con- 
tract relying  entirely  upon  his  knowledge  of 
tbe  said  property,  and  not  upon  any  repre- 
sentation made  by  the  party  of  the  first  part 
or  by  any  other  person  touching  the  situa- 
tion, location,  character  or  quality  thereof.' " 
fThe  figures  are  ours.) 

Tbe  first  part  of  this  charge  contains  two 
Jianlfest  errors.  It  Is  structurally  Imperfect 
'Xljere  Is  no  subject  for  the  predicate  "were 
relied."  To  this  defect  we  have  no  hesita- 
tion In  applying  the  doctrine  of  Stelnbauer 
v.  Stone,  85  Minn.  274,  88  N.  W.  754.  The 
matter.  If.  Indeed,  It  amounts  to  more  than  a 
printer's  error,  should  have  been  called  to  the 
Attention  of  the  trial  court  before  the  Jury  re- 
tired. Failure  so  to  do  waived  this  defect  A 
jiuch  more  serious  question  Is  presented  by 
the  failure  of  tbe  charge  In  this  connection 
to  set  forth  that  the  false  statements  relied 
upon  must  be  In  the  reasonable  belief  that 
they  were  true.  Farrar  ▼.  Churchill.  135  D. 
S.  609-615,  10  Sup.  Ct  771,  84  L.  Ed.  246. 
And  see  Development  Co.  v.  Sllva,  125  TT.  S. 
247,  8  Sup.  Ct  881,  31  L.  Ed.  67a  Immedl- 
atdy  before  this  charge  was  given,  however, 


the  court  charged  that  the  person  to  whom 
such  representations  were  made  must  have 
a  right  to  rely  thereon. 

The  second  part  of  the  charge  fails  to 
set  forth  that  fraudulent  representations  to 
plaintiff  were  In  fact  made  to,  and  relied 
upon  by,  the  plaintiff,  and  that  he  was  there- 
by Induced  to  sign  the  contract  On  exam- 
ination of  the  charge  as  a  whole,  all  of  the 
members  of  the  court  are  agreed  that  this 
failure  was  excused  by  the  rule  In  Steinbau- 
er  v.  Stone,  supra;  for  In  previous  portions 
of  the  charge  the  subject  was  adverted  to  at 
such  length  and  in  such  a  way  that  the  Jury 
were  adequately  and  correctly  instructed. 

3.  The  plaintiff's  attorney.  In  addressing 
the  Jury,  said  of  one  of  the  defendants  i  "I 
cannot  escape  the  conviction,  from  his  own 
conduct  before  us,  that  be  is  a  villain  and  a 
perjurer."  He  also  charged  defendants  took 
plaintiff  to  Landls'  place  "  •  •  •  to  have 
blm  fix  up  this  man  to  buy  this  land."  Lan- 
dls had  not  been  a  witness.  The  trial  court 
in  Its  charge  to  the  Jury  did  not  advert  to 
either  of  these  improprieties  and  did  not 
charge  the  Jury  to  disregard  them. 

As  to  the  conclusions  to  be  drawn  from  this 
state  of  facts  the  court  Is  not  agreed.  A  ma- 
jority of  the  coart  are  of  the  opinion  that  the 
charge  complained  of,  taken  with  all  that  the 
court  said  on  the  subject  is  correct  If  de- 
fendants desired  a  more  specific  statement, 
It  should  have  been  requested.  The  majority 
is  also  of  opinion  that  the  trial  Judge  did  not 
abuse  his  discretion  in  denying  a  new  trial 
on  account  of  misconduct  of  counsel.  The  or- 
der of  the  trial  court  is  affirmed. 

From  this  LE<WIS,  J.,  dissents,  and  is  of 
opinion  that  a  new  trial  should  be  granted 
on  the  ground  of  misconduct  of  counsel. 
The  writer  of  this  opinion  agrees  with  L>BW- 
IS,  J.,  as  to  misconduct  of  counsel,  and  is  of 
opinion,  also,  that  the  first  part  of  the  charge 
of  the  trial  court  was  so  Inadequate  as  to  re- 
quire a  new  trlaL  The  deficiency  in  the 
charge  was  not  supplied  by  tbe  brief  prior 
statement  that  the  person  to  whom  the  false 
representations  were  made  must  have  the 
right  to  rely  thereon.  Nowhere  did  the  court 
undertake  to  state  the  circumstances  which 
gave  the  right  to  reliance  on  this  representa- 
tion, nor  did  it  undertake  to  define  what  was 
a  reasonable  belief.  This  was  the  gist  of  the 
case;  for  the  plaintiff  had  been  on  the  Min- 
nesota farm  with  a  view  to  its  examination. 
It  was  a  question  of  fact  and  not  of  law, 
whether  this  examination  precluded  tbe  right 
to  recovery.  The  court  should  have  charged 
more  fully  on  this  subject  and  then  have 
applied  the  law  to  tbe  facts  of  tllils  particu- 
lar case.  Defendant  could  not  reasonably  be 
held  to  have  anticipated  this  failure  on  the 
part  of  the  trial  court,  and  therefore  to  have 
made  requests. 

Affirmed. 
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GASSER  T.  WALU 
(Supreme  Court  of  Minnesota.    May  6,  1010.) 

(Syllabu*  in  the  Court.) 

1.  Joint  Adventures  (|  4*)  —  Rights   Be- 
tween Pasties. 

Where,  in  a  joint  enterprise  for  the  pur- 
chase of  property,  the  active  perty  overstates 
the  price  paid,  his  associate  may  recover  from 
him  the  amount  necessary  to  equalize  as  be- 
tween them  the  cost  of  the  property. 

[Ki.  Note. — For  other  cases,  see  Joint  Adven- 
tures, Dec.  Dig.  t  4.*] 

2.  Evidence  (|  271*>— MEMOBANDtni. 

It  is  error  to  aflmit  in  evidence  a  memoran- 
dum made  by  a  party  without  the  knowledge  ot 
another,  and  not  part  of  any  books  of  account. 
[Ed.    Note. — For  other   cases,    see   Evidence, 
Dec.  Dig.  5  271.*] 

.\ppeal  from  District  Court,  St  Liouis 
County;   J.  D.  Ensign,  Judge. 

Action  by  Mathew  M.  Uasser  against  J. 
J.  Wall.  Verdict  for  plaintiff.  From  an  or- 
der denying  motion  for  Judginont  notwith- 
standing the  verdict  or  for  a  new  trial,  de- 
fendant appeals.  Order  denying  a  new  trial 
reversed. 

Washburn,  Bailey  &  Mitchell,  for  appel- 
lant   J.  B.  Ridiai^  for  respondent 

O'BRIEN,  J.  The  testimony  upon  behalf 
of  the  plaintiff.  Introduced  upon  the  trial  of 
this  action,  was  to  the  effect  that  the  defend- 
ant having  an  opportunity  of  purchasing  the 
right  to  10,000  shares  of  the  Parry  Sound 
Cousolldated  Copper  stock  at  the  price  of 
15  cents  per  share,  aggregating  $1,500,  ap- 
proached the  plaintiff  February  1,  1907,  and 
said:  "  'Mr.  Gasser,  I  have  a  chance  to  buy 
a  certificate  calling  for  10,000  shares  of  the 
Parry  Sound  Consolidated  Copper  stock  for 
a  price  of  $3,000,  or  30  cents  a  share.'  He 
says:  'Now,  Mr.  Gasser,  I  am  not  in  shape 
to  handle  this  entire  deal;  but  I  could  put 
In  $1,500,  and  I  want  to  know  if  I  cannot 
persuade  you  to  put  in  $1,500  and  buy  this 
certificate  on  a  Joint  account' "  The  plain- 
tiff claims  to  have  agreed  to  this  proposition. 
Defendant's  testimony  was  to  the  effect  that 
he  made  no  statement  as  to  the  price  for 
which  he  was  to  buy  the  stock,  but  told 
plaintiff  what  the  price  of  bis  share  would 
be  to  him.  It  was  conceded  that  defendant 
thereafter  purchased  the  right  to  10,000 
shares  for  $1,500,  and  transferred  a  half  in- 
terest therein  to  plaintiff,  also  for  $1,500. 
The  contract  showing  the  plaintiff  to  be  en- 
titled to  such  interest  was  deposited  In  es- 
crow with  a  third  party.  The  plaintiff 
claims  to  have  subsequently  discovered  that 
the  purchase  price  paid  by  defendant  was 
only  $1,500.  Very  shortly  after  this  trans- 
action the  stock  ot  the  company  was  listed 
upon  the  market  at  Duluth  at  $1  per  share, 
but  subsequently  and  quite  rapidly  declined 
to  a  much  smaller  price.  On  August  8,  1008, 
which  was  after  some  of  the  decline  in  price 


had  occurred,  the  plaintiff  tendered  the  de- 
fendant his  Interest  in  the  stock  and  demand- 
ed a  return  of  the  money  paid  by  him.  This, 
the  court  in  its  charge  to  the  Jury,  held  to 
be  a  rescission  of  the  purchase,  and  further 
Instructed  the  Jury  that  if  the  defendant 
made  the  representations  claimed  by  plain- 
tiff, and  such  representations  were  falser 
and  the  plaintiff  was  induced  to  purchase  the 
stock  in  reliance  upon  the  same,  he  was  en- 
titled to  a  verdict  "for  the  amount  be  paid 
the  defendant  with  Interest  thereon  at  6 
per  cent,  from  the  8tb  day  of  August  1908, 
when  he  rescinded  the  contract"  The  Jury 
found  for  the  plaintiff  in  the  sum  of  $1,500 
and  interest.  An  alternative  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  new  trial  of  the  action  was  denied.  De- 
fendant appeals  from  that  order. 

It  is  entirely  clear  from  the  record  that 
the  testimony  of  the  plaintiff  tended  to  es- 
tablish a  Joint  enterprise  for  the  purchase 
of  the  stock,  whlcjb  placed  each  of  the  par- 
ties in  a  position  of  trust  toward  the  other, 
requiring  the  exercise  of  good  faith  by  each. 
If  In  fact  the  defendant  when  he  proposed 
this  Joint  enterprise  to  the  plaintiff,  knew 
the  stock  could  be  purchased  for  $1,500,  and 
thereafter  secretly  purchased  it  for  that 
amount  the  plaintiff  is  entitled  to  share 
equally  with  the  defendant  In  the  amount  of 
the  profit  or  advantage  which  he  obtained; 
and  the  amount  of  such  profit  or  advantage 
is  to  be  measured  by  the  difference  in  the 
actual  price  paid  and  that  represented.  The 
plaintiff  cannot  rescind  the  contract  of  pur- 
chase, as  that  was  made  with  the  original 
owner,  who  Is  not  a  party  to  this  action,  and 
against  whom  no  complaint  is  made;  and 
although  that  purchase  was  made  in  de- 
fendant's name  alone,  plaintiff,  according  to 
bis  testimony,  was  Jointly  interested  in  it 
But  plaintiff  is.  If  his  testimony  Is  true, 
entitled  to  his  share  of  the  stock  at  its  ac- 
tual cost  We  think,  un(}er  the  complaint 
and  the  evidence,  a  verdict  might  proper- 
ly have  been  rendered  In  plaintiff's  favor 
for  $750  and  Interest  from  February  2,  1907, 
but  for  no  greater  sum.  Church  v.  Odell, 
100  Minn.  98,  110  N.  W.  340. 

Upon  the  trial  of  the  action,  against  the 
defendant's  objection,  plaintiff  was  permit- 
ted to  introduce  in  evidence  a  memorandum 
previously  made  by  him  reading  as  follows: 
"Have  5,000  shares  Parry  Sound  Consolidat- 
ed Copper  stock  In  the  hands  of  N.  S.  Mitch- 
ell, it  Is  %  of  a  10,000  share  receipt  J.  J. 
Wall  owes  the  other  }^,  15,000.  Bought  from 
Baldwin,  Baldwin  &  Dancer  for  the  sum  of 
$3,000.00  Oct.  19,  1906.  Brot  suit  to  recover 
on  account  fraud."  This  memorandum  does 
not  appear  to  have  been  an  entry  in  any  reg- 
ular account  book,  nor  was  the  entry  shown 
to  have  been  made  with  defendant's  knowl- 
edge. Its  admission  was,  therefore,  preju- 
dicial error,   unless,    as   suggested   by    the 
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learned  trial  Jndge,  the  facts  sought  to  be 
proTed  by  the  memorandum  were  concluelTe- 
ly  proved  by  other  competent  evidence. 

In  view  of  what  we  have  said  as  to  the  er- 
roneoDS  basis  upon  which  the  case  was  sub- 
mitted to  the  Jury,  It  Is  not  necessary  to  de- 
termine whether  the  evidence  sustains  the 
suggestion  of  the  learned  trial  court  that 
no  prejudice  resulted  from  this  error,  as  for 
the  reasons  already  given  this  verdict  cannot 
be  permitted  to  stand.  We  And  no  other  er- 
ror In  the  record. 

The  order  denying  a  new  trial  Is  reversed. 


PALMER  V.  LOTAL  MYSTIC  LEGION  OP 

AMEBJCA.     (No.  15,973.) 
(Supreme  Court  of  Nebraska.    April  23,  1910.) 

(SyUalui  hy  tA«  Court.) 

1.  IwsuBANCE  (§  770*)— Benefit  Ihsubancb— 
Defenses. 

In  an  action  based  upon  a  beneficiary  cer- 
tificate of  membership  issued  April  4,  1895,  it  is 
held  that  the  act  of  April  8,  1897  (Comp.  St. 
1909,  c.  43,  §  94 ;  Laws  1897,  p.  266),  prohibit- 
ing the  acceptance  of  members  of  over  the  age 
of  55  years,  cannot  furnish  a  defense ;  the  con- 
tract having  been  made  prior  to  the  passage  of 
the  act. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
rtec.  Dig.  §  770.*] 

2.  Insurance  (S  819«)— Mdtttai,  Benefit  In- 
surance —  MiSBEPBESBNTATION  —  BVI- 
DENCS. 

The  evidence  as  to  the  age  of  the  member  at 
the  time  of  his  admission  into  defendant  associa- 
tion is  eiaminedj  and  briefly  referred  to  in  the 
opinion,  and  it  is  found  that  there  was  suffi- 
cient to  sustain  the  verdict  of  the  jury  that  no 
misrepresentation  as  to  the  age  of  the  member 
was  made  to  defendant  prior  to,  or  at  the  time 
of,  his  admission  to  membership. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  819.*] 

a.  INBTJRANCE  ($?  789,  799*)— MnTDAi,  Benefit 
Insurance— Bt- Laws— Proof  of  Death. 
The  by-laws  of  defendant,  in  force  at  the 
time  of  the  death  of  the  member,  provided  that 
payment  sliould  be  made  to  the  beneficiary  with- 
in 90  days  after  the  proof  of  death,  bat  fixing 
no  time  within  which  the  proof  should  be  made. 
Held,  that  a  reasonable  time  should  be  allowed 
within  which  to  make  such  proof,  which  is  held 
in  this  case  to  be  30  days,  and  that  interest 
should  not  be  computed  upon  the  amount  of  the 
certificate  until  the  expiration  of  120  days  after 
the  death  of  the  member;  the  proof  having  been 
made. 

[Ed.  Note.— For  other .  cases,  see  Insurance, 
Cent.  Dig.  fS  1963-1965,  1982;  Dec.  Dig.  SS  789, 
799.*] 

Appeal  from  District  Court,  Adams  Coun- 
ty; Dungan,  Judge. 

Action  by  Delia  Palmer  against  the  Loyal 
Myotic  Legion  of  America.  Judgment  for 
plaintiff,  and  defendant  ai^eals.     A£armed. 

Tlbbets,  Morey  &  Fuller,  for  appellant  J. 
W.  James,  for  appellee. 

REESE,  C  J.  This  action  was  commenced 
In  the  district  court  of  Adams  county  for 
the  recovery  of  the  sum  of  $2,000,  and  In- 


terest, alleged  to  be  due  plaintiff  as  the  bene- 
ficiary under  a  certificate  of  membership  is- 
sued to  John  A.  Bard  on  the  4th  day  of 
April,  1895,  who  died  on  the  28th  day  of 
June,  1905.  The. petition  Is  in  the  usual  and 
approved  torm,  and  alleges  facts  deemed  es- 
sential to  enable  plaintiff  to  recover  the 
amount  named  In  the  certificate  of  member- 
ship. The  answer  of  defendant,  aside  from 
certain  formal  averments  as  to  the  purpose 
and  character  of  its  organization  as  a  fra- 
ternal beneficiary  association  without  insur- 
ance, etc.,  sets  out  certain  articles  and  sec- 
tions of  Its  by-lawB,  by  which,  and  in  connec- 
tion with  section  94,  c.  43,  Gomp.  St.  1009, 
the  acceptance  of  members  of  over  the  age 
of  55  years  is  prohibited.  It  is  then  aver- 
red that  the  said  John  A.  Bard  made  ap- 
plication to  become  a  member  of  defendant 
on  the  3d  day  of  April,  1805,  and^ln  which 
he  falsely,  fraudulently,  knowingly,  and  with 
intent  to  deceive,  cheat,  and  defraud  defend- 
ant, represented  his  age  to  be  49  years ;  that 
he  was  bom  on  the  13th  day  of  August,  1847, 
while  in  truth  and  In  fact  he  was  at  said 
time  over  the  age  of  55  years;  that  defend- 
ant, relying  upon  his  said  representations 
and  warranties,  admitted  him  to  member- 
ship, without  any  knowledge  on  the  part  of 
defendant  of  the  fraud  so  perpetrated  by 
him;  and  that  by  reason  thereof,  and  by 
force  of  law  of  the  state  and  defendant's  by- 
laws, the  said  certificate  of  membership  was, 
and  had  at  all  times  l>een,  null  and  void,  of 
no  force  or  effect  The  answer  also  con- 
tains a  general  denial.  Plaintiff  filed  a  re- 
ply denying  the  allegations  of  the  answer. 
With  the  exception  of  the  issue  presented  by 
the  answer,  as  above,  the  principal  facts 
were  stipulated  and  agreed  upon,  and  which 
included  the  organization  of  defendant;  the 
enactment  of  the  by-laws  attached  to  and 
made  a  part  of  the  stipulation ;  the  appli- 
cation for  membership,  attached;  the  certifi- 
cate, also  attached;  that  plaintiff  Is  the 
beneficiary — a  niece  of  said  Bard — that  Bard 
had,  during  his  lifetime,  paid  all  assessments 
and  dues  required  by  the  laws,  rules,  and 
regulations  of  the  association;  that  the  $2,- 
000  demanded  by  plaintiff  had  not  been 
paid;  that  prior  to  the  commencement  of 
the  suit  defendant  had  offered  to  pay  plain- 
tiff the  amount  of  all  dues,  taxes,  and  as- 
sessments paid  by  Bard  during  his  lifetime, 
but  which  plaintiff  had  refused  to  accept; 
and  that  the  said  John  A.  Bard,  to  whom  the 
beneficiary  certificate  was  issued,  died  on 
the  20th  (28th)  day  of  June,  1905— thus 
practically  leaving  but  the  one  question  for 
litigation  and  submission  to  the  Jury.  The 
Jury  returned  a  verdict  in  favor  of  plain- 
tiff for  the  full  amount  claimed.  A  motion 
for  a  new  trial  was  filed  by  defendant 
which  was  overruled,  and  Judgment  render- 
ed.   Defendant  appeals. 
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A  number  of  witnesses  were  called  by 
each  party  upon  the  question  of  tbe  age  of 
Bard  when  be  became  a  member  of  de- 
fendant association;  defendant  seeking  to 
prove  that  lie  was  over  the  age  of  55  years, 
plaintiff  contending  he  was  not.  The  con- 
tention of  defendant  Is  based  largely  upon 
the  provisions  of  section  94,  c.  43,  Comp.  St 
1909  (secUon  6638.  Cobbey's  Ann.  St.  1909), 
which  is:  "No  fraternal  society  created  or 
organized  under  the  provisions  of  this  act 
shall  Issue  beneficiary  certificate  of  mem- 
bership to  any  person  under  the  age  of 
eighteen  years,  nor  over  the  age  of  flfty-flve 
years,"  etc.  The  difficulty  which  we  en- 
counter Is  that  the  section  referred  to  did 
not  take  effect  until  two  years  after  the  is- 
suance of  the  certificate  to  Bard,  and  we 
are  unable  to  see  bow  it  could  affect  the 
contract  made  two  years  prior  to  Its  enact- 
ment But  In  any  event  the  act  also  provides 
in  section  92,  c.  43,  Comp.  St  1909  (section 
6636,  CJobbey's  Ann.  St  1909;  section  2,  p.  266. 
C.  47,  Laws  1807).  that  It  shall  have  no  ef- 
fect upon  certificates  Issued  prior  to  Jan- 
uary 1,  1898.  The  act  of  1895  (Laws  1895, 
c.  42),  whldi  placed  the  age  limit  at  65 
years,  did  not  take  effect  until  July,  1895, 
which  was  three  months  after  the  certificate 
was  Issued.  We  bold,  therefore,  that  nei- 
ther act  could  have  the  effect  of  Invalidating 
the  certificate.  The  constitution  and  by- 
laws of  defendant  were  Introduced  In  evi- 
dence; each  containing  a  similar  provi- 
sion. The  volume  presented  Is  the  "Revi- 
sion of  1898,"  proclaimed  by  the  "Supreme 
Worthy  Counselor"  to  be  the  constitution 
and  by-laws  by  which  "the  order  shall  be 
governed  on  and  after  March  15,  A.  D.  1898." 
It  Is  stipulated,  however,  that  they  were 
In  "full  force  and  effect  at  the  time  of  the 
Issuance  of  the  certificate  mentioned  in 
plalntifTs  petition  at  the  time  he  (the  de- 
ceased) made  his  application  for  member- 
ship, and  at  the  time  of  the  death  of  the 
alleged  member,"  and.  were  it  not  for  the 
stipulation,  the  provisions  of  those  Instru- 
ments could  not  be  held  applicable  to  the 
case. 

Upon  the  issue  of  the  age  of  Bard  at  the 
time  he  became  a  member  of  defendant,  the 
case  was  made  to  depend  almost  exclusively; 
each  party  presenting  an  array  of  witnesses. 
Defendant  examined  by  deposition  a'  num- 
ber of  members  of  the  family,  consisting  of 
brothers  and  sisters,  all  of  advanced  age,  but 
none  of  them  could  state  the  exact  age  of 
deceased.  None  were  aware  of  the  exist- 
ence of  any  family  record  giving  the  dates 
of  birth  of  the  members  of  the  family.  Dur- 
ing the  trial  a  Bible  was  presented  by  plain- 
tiff, containing  entries  of  the  dates  of  the 
birth  of  many  members  of  the  family,  In- 
cluding that  of  deceased.  The  book  In  ques- 
tion showed  upon  its  title  page  that  It  was 
published  in  1835,  while  some  of  the  entries 
date  back  as  far  as  1800.  Evidence  was  In- 
troduced, and  not  contradicted,  that  all  the 


entrtes  were  made  by  the  father  of  deceas- 
ed, wbo  Is  shown  to  bave  died  about  the 
year  1895.  The  entries  appear  to  have  been 
made  at  one  time,  and  by  the  same  hand. 
There  are  a  number  of  erasures  and  changes 
apparent,  and,  among  them,  in  the  date  of  the 
birth  of  deceased.  There  Is  no  re<ord  of 
marriages  or  deaths;  the  sole  record  Is  as  to 
births.  The  page  was  probably  transcribed 
from  some  other  record  by  one  not  in  the 
habit  of  writing,  and  whose 'educational  ad- 
vantages had  been  limited.  This  is  illustrated 
In  the  entry  of  the  birth  of  the  writer  him- 
self, which  Is  put  down  as  "July  13  18001." 
Experts  were  called  as  to  the  appearance  of 
the  changes  In  the  record  of  the  birth  of  the 
deceased  and  his  sister,  Lucinda  R  Bard, 
his  senior,  and  some,  If  not  all  of  them,  testi- 
fied that  the  changes  appear  to  have  been 
made  a  long  time  prior  to  bhe  trial,  and  with 
the  same  ink  as  the  other  entries,  and,  In 
the  opinion  of  some,  by  the  same  band.  The 
witness  producing  the  Bible  testified  that  it 
was  found  some  months  prior  to  the  trial, 
stored  away  among  a  lot  of  cast-off  relics  and 
household  effects  of  a  brother  of  deceased. 
The  witness,  who  was  a  son-in-law  of  a  rela- 
tive of  deceased,  testified  that  it  was  in  his 
father's  house  in  Sterling,  "stored  away  with 
some  things  there,  after  Mother  died."  No 
light  was  thrown  upon  the  history  of  the 
book,  except  that  it  was  found  as  above  stat- 
ed, the  entries  written  by  the  father  of  de- 
ceased in  Ills  lifetime,  the  changes  apparently 
in  his  handwriting,  made  with  the  same  Ink 
as  the  other  entries;  and,  as  thus  supported 
by  the  experts,  the  <business  men  of  the  city 
of  Hastings,  it  was  admitted  in  evidence,  tak- 
en and  Inspected  by  the  Jury,  over  the  objec- 
tions and  exceptions  of  defendant,  and  the 
ruling  admitting  it  is  now  assigned  for  error. 
The  court  Instructed  the  jury  specially  on 
this  part  of  the  evidence;  histructlon  No.  7, 
given  by  the  court  upon  its  own  motion,  be- 
ing as  follows:  "The  plaintiff  has  offered 
in  evidence  a  family  Bible,  puriwrtlng  to  con- 
tain a  record  of  the  age  of  the  Insured,  John 
A.  Bard,  which  record,  it  appears,  has  been 
altered.  The  court  Instructs  you  that  the  bur- 
den of  proof  Is  upon  the  plaintiff  to  satisfac- 
torily explain  such  alteration,  and  you  should 
consider  from  all  the  evidence  whether  the 
plaintiff  has  satisfactorily  explained  such  al- 
teration, and  give  said  record  such  credit  and 
weight  as  evidence  in  the  case  as  you  deem 
it  justly  entitled  to."  By  this  instruction  the 
whole  matter  of  the  huthenticlty  of  the  rec- 
ord was  left  to  the  Jury,  and  we  think  cor- 
rectly. 

A  number  of  witnesses,  citizens  of  Hast- 
ings, who  had  been  intimately  acquainted 
with  deceased  in  his  lifetime,  testified  as  to 
his  age,  their  testimony  being  based  in  some 
instances  upon  daily  associations,  and  conver- 
sations had  with  him  as  to  his  age;  all  agree- 
ing that  his  age  was  approximately  that  giv- 
en by  him  in  his  application  for  membership 
In  defendant    In  support  of  the  defense  wlt> 
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newM  of  adTasced  age  in  Ne^  York  testified 
to  their  association  with  deceased  in  bis 
jontbf  ol  days,  and,  by  comparison  with  their 
own  ages,  gave  it  as  their  belief  that  in 
April,  1886,  he  must  have  been  more  than  55 
years  of  age.  Eividence  was  also  presented 
from  the  records  of  a  local  lodge  of  the  Ma- 
sonic fraternity  at  Schuylers  Lake,  New  York, 
that  deceased  became  a  member  of  that  lodge, 
liavlng  been  "initiated  Dec.  31st,  1862,  was 
passed  to  the  Fellow  Craft  deg.  Jany.  28, 
1863,  was  raised  to  the  Master  Mason's  deg. 
March  6,  1863.  He  was  a  farmer  and  26 
years  old,  and  resided  in  the  town  of  Exe- 
ter, Otsego  Co.,  N.  Y."  This  is  shown  to 
be  a  correct  synopsis,  if  not  a  copy,  of  the 
records  of  that  lodge.  If  we  assume  that  no 
mistake  was  made  in  the  statement  of  his  ex- 
act age  at  that  time,  and  that  that  record  is 
conclnsive,  deceased  was  from  57  to  59  years 
of  age  at  the  time  be  became  a  member  of 
defendant,  according  to  his  nearest  birthday 
at  the  time  of  his  entrance  into  each  organiza- 
tion. In  his  application  to  defendant  for 
membership  deceased,  in  April,  1895,  gave  his 
age  as  49  years,  stating  that  he  was  born  Au- 
gast  13,  1847.  If  the  date  of  bis  birth  was 
correctly  given,  his  age  was  as  represented  to 
defendant  This,  however,  does  not  corres- 
pond wiQi  the  entry  in  the  Bible  presented,  as 
tbat,  as  it  appears,  is  August  13, 1845.  With- 
ont  further  reference  to  the  evidence  upon 
tbe  one  point  in  issue,  we  can  only  say  the 
wbole  mass  of  contradictory  evidence  was 
left  to  the  solution  of  the  jury  for  their  de- 
cision, with  proper  Instructions  thereon,  and, 
leaving  aside  our  own  convictions,  or  what 
OUT  own  conclusions  would  have  been,  the 
finding  of  the  Jury  must  be  sustained. 

Complaint  Is  made  of  the  action  of  the 
court  in  refusing  to  give  instructions  to  the 
jury  asked  by  the  defendant  They  were 
based  upon  the  erroneous  theory  that  the  act 
of  the  Legislature  above  referred  to  was  in 
force  at  the  time  deceased  became  a  member 
of  defendant,  and  were  properly  refused, 
both  upon  the  ground  tbat  they  did  not  cor- 
rectly state  the  law,  and  that  they  (though 
erroneous)  were,  in  substance,  given  upon  the 
court's  own  motion.  The  same  may  be  said 
as  to  the  contention  that  the  verdict  is  con- 
trary to  instructions  numbered  2,  3,  and  6, 
^ven  by  tbe  court  upon  its  own  motion. 
These  instructions  were  in  line  with  the  con- 
tention of  defendant  upon  tbe  issue  of  the 
age  of  John  A.  Bard  at  the  time  he  became 
a  member  of  the  defendant,  and  were,  of 
conrse,  erroneous.  But  they  were  given  in 
rapport  of  defendant's  contention.  They 
onght  not  to  have  been  given ;  but  tbe  ques- 
tion submitted  by  them  was  decided  adverse- 
ly to  defendant  upon  conflicting  evidence,  and 
tbere  was  no  such  error  as  worked  prejudice 
to  defendant  However,  suppose  we  are 
wrong  In  what  we  have  said  as  to  the  law. 
Let  it  be  conceded  that  the  answer  presented 
a  complete  defense,  still  there  was  sufficient 
presented  by  plaintiff  as  to  the  age  of  Bard  to 


sustain  the  verdict,  and  tbe  Jury's  finding  ajh 
on  the  facts  must  be  held  conclusive.  If  the 
evidence  was  competent  at  all,  and  entitled 
to  be  submitted  to  the  Jury,  the  duties  of  tbe 
court  were  at  an  end,  so  far  as  the  evidence 
was  concerned,  and  tbe  Jury  were  the  sole 
Judges  of  the  weight  and  probative  force 
with  which  it  should  be  credited.  There  was 
ample  evidence  to  sustain  a  finding  that  at 
the  time  Bard  became  a  member  of  defend- 
ant he  was  not  over  65  years  of  age.  As  to 
whether  that  evidence  should  be  believed  or 
not  was  a  matter  with  which  the  court  had 
nothing  to  do.    It  was  for  the  Jury  alone. 

Tbe  court  instructed  the  Jury  tbat,  in  case 
their  finding  was  in  favor  of  plaintiff,  they 
should  assess  the  amount  of  her  recovery  in 
the  sum  of  $2,000,  "with  interest  thereon  at 
7  per  cent  per  annum,"  without  fixing  a  date 
or  event  from  which  the  Interest  should  be 
computed.  The  Jury  returned  a  verdict  for 
$2,405.10,  which  included  Interest  at  7  per 
cent  from  the  date  of  the  death  of  Bard. 
It  is  contended  by  defendant  that  interest 
should  not  have  l>een  computed  from  that 
date,  but  that  if  interest  should  be  computed 
at  all,  it  could  only  be  from  the  date  when 
suit  could  be  brought  which  by  the  by-laws, 
it  Is  asserted,  fixes  90  days  after  the  receipt 
of  proofs  before  the  certificate  became  col- 
lectible, and  that  until  that  time  no  interest 
should  be  charged.  With  this  contention  we 
are  inclined  to  agree,  notwithstanding  the 
denial  of  any  liability  of  defendant  In 
Dary  v.  Providence  Police  Ass'n  (1905)  27  R. 
I.  377,  62  AtL  613,  the  court,  in  discussing 
the  question  of  Interest,  say:  "But  a  bene- 
ficial association  ought  not  to  be  treated  as  a 
delinquent  debtor  before  demand  made  up- 
on it,  followed  by  its  refusal  or  neglect. 
While  demand  was  unnecessary  In  tbe  cir- 
cumstances of  the  case  for  the  purpose  of 
keeping  the  claim  alive,  it  was  necessary  for 
the  purpose  of  creating  the  relation  of  debt- 
or and  creditor."  Cited  in  Hardy's  F'raternal 
Society  Law  (1907  Ed.)  856.  See,  also, 
Knights  of  Pythias  v.  Allen,  104  Tenn.  623, 
58  S.  W.  241,  and  29  Cyc.  255.  It  is  alleged 
In  the  petition  and  agreed  in  the  stipulation 
that  after  the  death  of  Bard  proof  of  such 
death  was  duly  made,  but  no  date  is  given, 
and  we  can  find  nothing  upon  the  subject  in 
the  bill  of  exceptions.  Defendant's  by-laws 
in  force  at  the  time  of  the  death  of  Bard  pro- 
vide that  the  amount  named  in  the  benefit 
certificate  Is  to  be  paid  "within  ninety  days 
after  proper  proof  of  death  of  said  member 
Is  furnished,"  etc.,  but  we  are  unable  to  find 
anything  fixing  the  time  within  which  the 
proof  is  to  be  made.  It  being  conceded  that 
the  proof  was  duly  made,  we  may  assume 
that  it  was  made  immediately  after  the  death 
of  the  member,  or  within  30  days  thereafter. 
This  would  allow  defendant  90  days  there- 
after in  which  to  make  payment,  or  120  days 
after  the  death.  Bard  died  June  28,  1905. 
Interest  would  begin  to  accumulate  October 
28th  of  that  year,  at  the  rate  of  7  per  cent 
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per  annum.  The  verdict  was  returned  May 
12,  1908.  The  Interest  on  $2,000  would  be 
$355.45,  which  added  to  the  principal  makes 
$2,355.45,  which  should  have  been  the  amount 
ot  the  verdict  and  judgment,  the  judgment  to 
draw  Interest  at  the  same  rate  from  the  date 
of  its  rendition. 

The  judgment  of  the  district  court  will  be 
reversed,  and  the  case  remanded  for  further 
proceedings,  unless  the  plaintiff  file  a  remit- 
titur from  the  judgment  of  $40.05.  If  such 
remittitur  Is  filed  within  30  days  the  judg- 
ment will  be  affirmed. 


RISBMAN  V.  HATDBN  BROS.    (No.  16,019.) 
(Supreme  Court  of  Nebraska.    April  23,  1910.) 

(Syllabtu  by  the  Court.) 
Mdnicipai.  Corporations  (§  819*)— Obstruo- 
xiONS  on  Sidewalk— Liability  of  Abut- 
ting Owner. 

Action  by  plaintiff  against  defendant  for 
damages  resujting  from  personal  injuries  caused 
by  a  fall  upon  the  sidewalk  by  reason  of  plaintiff 
having  stepped  upon  a  bidden  tomato  which 
slipped  under  his  foot  causing  the  accident.  An 
ordinance  of  the  city  of  Omaha,  in  which  the  ac- 
cident occurred,  making  it  unlawful  for  any  per- 
son to  throw  or  leave  upon  the  sidewalk  of  the 
city  any  straw,  rubbish,  or  other  refuse,  was  in- 
troduced in  evidence,  but  there  was  no  evidence 
that  defendant  had  violated  any  provision  of  the 
ordinance,  or  was  in  any  way  responsible  for 
the  presence  of  the  tomato  uiion  the  sidewalk. 
Held,  that  the  verdict  and  judgment  in  favor  of 
defendant  should  be  affirmed. 

[Eld.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Dec  Dig.  {  819.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Troup,  Judge. 

Action  i>j  Charles  Rlseman  against  Hay- 
den  Brothers.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Weaver  &  GUler,  for  appellant  Smyth, 
Smith  &  Schall,  for  appellees. 

REESE,  C.  J.  This  action  was  commenced 
In  the  district  court  of  Douglas  county. 
PlnlutiCTs  claim  Is  founded  upon  personal 
Injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  It  Is  averred  In 
the  petition  that  Hayden  Bros.  Is  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Nebraska,  the  business  being  the  opera- 
tion and  carrying  on  of  a  department  store, 
In  the  city  of  Omaha ;  that  one  entrance 
to  the  grocery  department,  which  Is  In  the 
basement.  Is  by  means  of  an  elevator  between 
the  sidewalk  and  the  store  building,  by  the 
use  of  which  the  groceries,  fruits,  and  veg- 
etables purchased  and  sold  are  carried  to 
and  from  the  rooms  of  the  department,  and 
In  making  such  transfer  the  merchandise  Is 
conveyed  to  and  from  the  delivery  wagons 
across  the  sidewalk ;  that  in  violation  of  an 
ordinance,  set  out  In  the  petition,  defendant 
negligently  allowed  and  permitted  the  side- 
walk at  and  near  the  said  elevator  to  be- 


come Uttered  with  straw  and  other  substan- 
ces, and  "carelessly  and  negligently  permit- 
ted a  piece  of  green  tomato  to  be  and  remain 
on  the  sidewalk  underneath  the  hay,  straw, 
and  refuse  so  negligently  permitted  by  de- 
fendant to  be  and  remain  upon  said  side- 
walk;" that  plaintiff  In  passing  on  and 
along  said  sidewalk,  as  was  his  right  and 
without  negligence  on  his  part  stepped  upon 
some  hay  or  straw  which  had  been  allowed 
to  accumulate,  and  that  said  green  tomato 
being  under  said  straw  was  not  seen  nor  was 
Its  presence  known  by  plaintiff,  until  by  rea- 
son of  his  weight  upon  said  straw  and  to- 
mato the  tomato  was  crushed  and  slipped 
under  plaintiff,  and  he  was  thrown  upon  the 
sidewalk,  receiving  severe  and  painful  Inju- 
ries to  his  damage,  etc.  Defendant  answered, 
admitting  Its  corporate  existence,  and  that  It 
was  engaged  in  business  as  alleged,  denying 
other  allegations,  and  setting  out  at  some 
length  the  method  by  which  its  goods  and 
wares  were  transported  Into  and  from  Its 
place  of  business  across  the  sidewalk  In  ques- 
tion, but  which  need  not  be  further  referred 
to.  The  reply  is  a  general  denial.  A  jury 
trial  was  bad,  resulting  in  a  verdict  and 
judgment  In  favor  of  defendant,  and  from 
which  plaintiff  appeals. 

The  ordinance  referred  to  Is  as  follows: 
"Sec.  24.  It  is  hereby  declared  unlawful 
for  any  person  to  throw,  drop,  place  or  sweep 
upon  any  sidewalk  along  any  paved  street 
or  alley  In  the  city  ot  Omaha  or  to  throw, 
drop,  place  or  leave  In  any  gutter  of  any 
paved  street  or  alley  in  the  city  of  Omaha 
or  to  throw,  drop,  leave  or  place  upon  the 
pavement  of  any  street  or  alley  of  the  city 
of  Omaha  any  papers,  sweepings,  straw,  filth 
or  rubbish  of  any  kind  or  description,  or  to 
throw,  place  or  leave  upon  any  sidewalk, 
gutter  or  street  In  the  city  of  Omaha  any 
dead  rat  or  other  dead  animal,  or  any  other 
thing  which  may  cause  a  litter  or  nuisance, 
and  any  person  doing  any  such  unlawful  act, 
and  any  firm,  company  or  corporation  own- 
ing or  occupying  any  store,  office  or  other 
building  In  the  city  of  Omaha  who  shall  au- 
thorize, penult  or  allow  any  sweepings,  pa- 
per, rubbish  or  other  thing  herein  specified  to 
be  thrown,  placed  or  left  upon  any  paved 
street  or  alley  or  upon  any  sidewalk  or  in 
any  gutter  of  any  paved  street  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  In  any  sum  not 
exceeding  one  hundred  ($100)  dollars  for 
each  and  every  offense.  And  it  Is  hereby 
further  declared  unlawful  for  any  person, 
firm,  company  or  corporation  to  sweep  or  au- 
thorize or  permit  to  be  swept  In  front  of  his 
or  its  premises  any  sidewalk  In  front  of  any 
store,  office  building  or  other  business  build- 
ing along  any  paved  street  in  the  city  ot 
Omaha  between  the  hours  of  8  o'clock  a.  m. 
and  10  o'clodi  p.  m.,  and  any  person  so 
sweeping  or  authorizing  or   allowing  such 
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sweeping  of  any  anch  sidewalk  between  said 
hours  of  8  o'clock  a.  m.  and  10  o'clock  p. 
m.  shall  be  deemed  guilty  of  a  misdameanor, 
and  Qipon  conviction  thereof  shall  be  flned 
in  any  snm  not  exceeding  ten  ($10)  dollars; 
provided,  however,  that  the  foregoing  provl- 
Bion  relating  to  sweeping  sidewalks  shall  not 
apply  to  sweeping  any  snow  which  may  fall 
apon  or  accumulate  thereon."  Thomas'  Re; 
vised  Ordinances  of  the  City  of  Omaha,  c^ 
S4.  f  21. 

Tbe  evidence  discloses,  without  contradic- 
tlon.  that  plalntur  at  or  about  the  place  re- 
ferred to  slipped  and  fell  upon  tbe  public 
sidewalk  and  received  a  very  severe,  pain- 
fal,  and  perhaps  permanent,  injury.  There 
seems  to  be  no  doubt  about  this,  and  It  quite 
'well  established  that  his  fall  was  caused  by 
stepping  upon  a  green  tomato  which  was 
crushed,  and  under  his  weight  slipped  upon 
the  walk,  and  that  the  injury  resulted  from 
the  fall.  For  the  purposes  of  this  case  we 
may  assume,  but  without  deciding,  that  the 
ordinance  in  question  was  violated  by  some 
one,  that  its  violation  imposed  a  liability 
upon  the  guilty  party,  the  proof  of  which 
might  be  considered  evidence  of  negligence; 
that  plaintiff's  injury  occurred  adjacent  to 
defendant's  place  of  business,  and  near  where 
It  received  and  sent  out  Its  merchandise,  and 
yet  plaintiff  could  not  recover  owing  to  the 
fact  that  tbe  evidence  failed  to  show  that 
the  tomato  was  left  upon  the  sidewalk  by 
defraidant  or  any  of  Its  employes.  We  have 
searched  the  bill  of  exceptions  throughout 
and  are  unable  to  find  such  proof.  It  may 
be  that  the  fact  that  the  tomato  was  upon 
the  sidewalk  in  front  of  defendant's  place 
of  business,  and  near  the  place  of  receiving 
and  sending  out  its  fruits  and  vegetables, 
might  be  considered  with  other  evidence  as 
a  circumstance,  if  unexplained.  In  support 
of  the  claim  that  it  was  placed  or  allowed 
to  remain  there  by  defendant  or  Its  employes. 
Yet,  in  view  of  the  fact  that  the  sidewalk 
was  along  one  of  the  principal  streets  of 
the  city,  that  very  near  the  spot  where  plain- 
tiff fell  other  dealers  in  the  same  character 
of  goods  were  engaged  in  business,  and  that 
the  sidewalk  was  in  common  and  continual 
use  of  the  pedestrian  public,  defendant  could 
not,  upon  those  facts  alone,  be  held  to  have 
violated  the  ordinance.  The  burden  rested 
upon  plaintfff  to  establish  by  a  preponder- 
ance of  the  evidence  that  defendant  had  been 
guilty  of  some  act,  or  bad  failed  to  discharge 
some  duty,  which  resulted  in  plaintiff's  In- 
"Jury.  The  accident  was  a  very  unfortunate 
one  for  plaintiff,  but  the  fact  of  the  injury 
alone,  without  proof  that  defendant  was  in 
some  way  responsible  for  it,  would  not  per- 
mit a  recovery  or  justify  a  Judgment  against 
It  Defendant  may  have  been  guilty  of 
wrong  and  proof  of  such  guilt  out  of  reach 
of  plaintiff,  yet,  that  could  not  alter  tbe  legal 
result. 


Complaint  is  made  of  two  instructions  given 
the  jury,  but  as  plaintiff  could  not  recover  in 
any  event,  for  want  of  sufficient  evidence  to 
sustain  a  verdict,  no  good  purpose  could 
be  subserved  by  examining  them. 

The  judgment  of  tbe  district  court  is  af- 
firmed. 


WAUiBNBnRO    V.    MISSOURI    PAC.    RT. 

CO.    (No.  15,879.) 
(Supreme  Court  of  Nebraska.    April  28,  1910.) 

(SylMbut  hy  the  Court.) 

1.  Railboads  ({  327*)— Accidents  at  Cbobs- 
INO— DuTT  TO  Look  and  IjIsten. 

.  It  is  the  duty  of  a  pedestrian  upon  a  high- 
way, in  approachlne  a  railway  crossing,  to  look 
and  listen  for  movrng  trains  before  attempting 
to  cross  tbe  railway,  but,  if  he  does  so,  he  is 
not  necessarily  negligent  because  he  did  not 
look  at  the  moat  advantageoas  point  and  where, 
if  he  had  taken  heed,  he  probably  would  have 
seen  an  oncoming  train,  and  avoided  injury. 

TEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Kg.  M  1043-1046;   Dec.  Dig.  g  327.«] 

2.  Tbial  (g  232*)— Abstbact  Instbdctions. 

Instructions  not  applicable  to  tbe  evidence 
should  not  be  given,  although  they  may  state 
correct  abstract  principles  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Out. 
Dig.  H  505,  596-612 ;    Dec.  Dig.  I  253.*] 

3.  Tbiai,  (i  859*)— Special  Findinqs  Incon- 
sistent WITH  VSBDICT. 

Where  special  findings  of  a  jury  can  be 
reconciled  with  a  general  verdict  and  the  rel- 
evant evidence  in  the  record,  the  verdict  will 
control. 

[Eld,  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  H  857-860;   Dec.  Dig.  i  359.*] 

4.  ACCIDBRT  AT  CboSSIHO. 

Chicago,  B.  &  Q.  R.  Co.  v.  Tost,  56  Neb. 
439,  76  N.  W.  901,  and  61  Neb.  630,  85  N.  W. 
561,  distinguiahed. 
Barnes,  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Troup,  Judge. 

Action  by  Maggie  iWallenburg  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Jas.  W.  Orr  and  B,  P.  Waggener,  for  ap- 
pellant   McCoy  &  Olmsted,  for  appellee. 

ROOT,  J.  This  is  an  action  for  personal 
injuries  caused  by  the  defendant's  alleged 
negligence.  The  plaintiff  prevailed,  and  the 
defendant  appeals. 

1.  The  defendant  Introduced  no  evidence, 
but  insists  that  the  testimony  conclusively  es- 
tablishes plaintiff's  contributory  negligence. 
The  plaintiff  was  injured  by  one  of  the  de- 
fendant's locomotives  at  the  intersection  of 
its  railway  and  Thirtieth  street  In  a  sparse- 
ly settled  neighborhood  in  the  outskirts  of 
the  city  of  Omaha.  The  street  upon  which 
the  accident  occurred  is  paved,  runs  north 
and  south,  and  is  frequently  used  by  the  pub- 
lic. Tbe  railway  approaches  the  street  on  a 
curve  from  the  southwest,  and  la  about  18 
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Inches  above  the  surface  of  the  street  at 
riald  intersection.  South  of  the  track,  and 
yreat  of  the  street,  earth  has  been  taken  from 
the  defendant's  right  of  way  to  construct  an 
embankment  so  that  the  railway  grade  Is 
elevated  from  6  to  10  feet  above  the  bottom 
of  the  borrow  pits  a  short  distance  west  of 
the  street,  and  thence  southwest  several  hun- 
dred feet  At  the  time  the  plaintiff  was  In- 
jured, August  14,  1905,  there  were  weeds 
from  6  to  9  feet  in  height  In  the  borrow  pits, 
and  smaller  weeds  upon  the  sides  of  the  fill 
to  within  4  feet  of  the  railway,  but  this  vege- 
tation could  in  no  manner  obscure  a  pedes- 
trian's view  of  a  train  approaching  from  the 
southwest  There  are  trees  within  the  de- 
fendant's right  of  way  west  of  the  highway, 
BO  that  60  feet  south  of  the  railway  an  on- 
coming train  may  be  seen  a  distance  of  only 
200  feet  southwest  of  the  crossing;  36  feet 
south  of  the  south  rail  a  train  is  visible  400 
feet  distant  and  7  feet  south  of  the  track  a 
train  may  be  noticed  575  feet  to  the  south- 
west The  railway  grade  is  about  1  per  cent, 
and  declines  towards  the  east  and  northeast. 
On  the  west  side  of  the  street  a  wooden 
sidewalk  82  feet  in  length  extends  to  within 
16  feet  of  defendant's  main  line,  and  the  In- 
tervening footway  is  a  cinder  walk.  At  the 
time  the  plaintiff  was  injured  she  weighed 
218  pounds,  enjoyed  good  eyesight  and  hear- 
ing, and  was  In  no  manner  distracted  or 
confused.  The  train  with  which  she  collid- 
ed consisted  of  a  locomotive  and  from  7  to 
14  freight  cars.  It  was  coasting  downgrade 
at  an  estimated  speed  of  from  33  to  50  miles 
per  hour,  and  no  warning  by  way  of  sound- 
ing a  whistle,  ringing  a  bell,  or  otherwise 
was  given  of  its  approach. 

The  sixth  instruction  given  by  the  court 
on  its  own  motion  reflects  the  testimony  con- 
cerning plaintiff's  conduct,  and  will  advise 
the  reader  concerning  the  law  of  the  case 
upon  this  phase  of  the  suit:  "You  are  in- 
structed that  the  plaintiff  has  alleged  In  her 
petition,  and  has  given  evidence  tending  to 
show,  that  on  the  morning  of  the  accident 
in  question,  and  just  prior  to  its  occnrrence, 
she  was  walking  north  on  the  sidewalk  on 
the  west  side  of  Thirtieth  street  proceeding 
In  the  direction  of  the  railway  in  question; 
that  at  a  point  on  said  sidewalk  from  35  to 
37  feet  south  of  the  center  of  defendant's 
track  on  said  crossing  she  looked  and  lis- 
tened for  approaching  trains  on  defendant's 
road,  but  nether  saw  nor  heard  any.  You 
are  likewise  Instructed  that  the  undisputed 
evidence,  as  well  as  the  admissions  of  coun- 
sel for  both  parties  in  open  court  establish 
conclusively  the  following  facts:  (a)  That  at 
the  point  last  above  stated  where  plaintiff 
claims  she  looked  and  listened  for  approach- 
ing trains,  the  same  b^ng  from  35  to  37 
feet  south  of  the  center  of  defendant's  track, 
plaintiff  had  a  clear,  unobstructed  view  of 
defendant's  track  to  the  southwestward  for 
a  distance  of  400  feet  (b)  That  the  clear, 
unobstructed  view  of  defendant's  track  In  the 


direction  named  increased  in  proportion  as 
the  plaintiff  proceeded  northward,  and  that 
at  a  point  3  or  4  feet  south  of  defendant'a 
track,  as  it  entered  upon  said  crossing,  there 
was  a  clear  and  unobstructed  view  of   de- 
fendant's track  to  the  southwestward   600 
feet     (c)  That  plaintiff  did  not  look  asain 
for  approaching  trains  after  the  occasion 
above  referred  to  (at  a  point  from  35  to  37 
feet  south  of  defendant's  track),  but  proceed- 
ed north,  until  she  had  stepped  upon,  or  was 
about   to   step   upon,   defendant's   track    at 
said   crossing,   when   she  collided  with,    or 
was  struck  by,  defendant's  engine  attached 
to  a  freight  train  coming  from  the  southwest- 
ward, and  was  injured.    And  it  Is  now  for 
you  to  say,  under  these  admitted  facts  and 
all  the  other  evidence  In  the  case  and  these 
Instructions,  whether  or  not  plaintiff  was 
guilty  of  contributory  negligence  as  the  same 
has  been  above  defined  to  you.    To  aid  you 
in  determining  this  question,  you  are  also 
at  liberty  to  take  into  consideration  the  sit- 
uation of  the  crossing,  the  general  surround- 
ings and  conditions  in  the  Immediate  vicinity 
of  the  same,  and  southwestward  along  and 
adjacent  to  defendant's  track,  as  disclosed 
by  the  evidence,  the  manner  In  and  the  speed 
with  which  the  trains  of  defendant  were  ac- 
customed to  being  run  or  operated  at  and 
near  that  point  if  such  appears  from  the 
evidence,  and  all  other  attendant  facts  and 
circumstances   bearing  on  the  question,  as 
shown  by  the  evidence,  including,  in  your 
consideration,    the    knowledge   or    lack    of 
knowledge  of  said  plaintiff  as  to  these  mat- 
ters.   And  in  this  connection  you  are  further 
instructed  that,  on  the  one  hand,  plaintiff 
was  bound  to  know  that  a  railroad  crossing 
is  a  dangerous  place,  and  that  she  should  ap- 
proach it  accordingly,  having  in  view  such 
dangers  as  a  person  of  ordinary  prudence 
would  have  reason  to  apprehend;  and  that 
on  the  other  hand,  she  was  not  required  to 
anticipate,  in  view  of  the  public  character  of 
the  crossing  in  question,  that  an  approaching 
train  of  the  defendant  would  proceed  at  an 
unusual  or  dangerous  rate  of  speed  at  that 
point,  and  that  it  would  give  such  warning  of 
its  approach  by  sounding  of  whistle  or  ring- 
ing of  bell  as  the  law  required.     Having, 
then.  In  view  all  of  the  foregoing  conditions 
and  the  evidence,  probably  a  fair  test  to  the 
solution  of  the  point  in  question  is:    E^stlmat- 
ing  the  distance  at  which  the  track  seemed 
to  be  clear  when  plaintiff  claimed  to  have  ob- 
served the  same  as  above  stated,  the  time  it 
would  take  a  train  to  travel  that  distance,  * 
proceeding  at  a   reasonable  rate  of  speed, 
considering  the  nature  of  the  locality,  and 
the  time  it  would  require  the  plaintiff  to 
cross  the  track  in  safety,  proceeding  north- 
ward from  the,  point  from  which  she  observ- 
ed defendant's  track  as  above  stated,  woold 
a  person  of  ordinary  care  and  prudence,  an- 
der  the  same  circumstances,  have  considered 
it  safe  to  cross,  without  again  looking  for 
approaching  trains?     In  other  words,  was 
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her  act  to  this  respect,  to  view  of  all  of  the 
conditions,  facts,  and  circumstances  to  the 
case,  as  shown  by  the  evidence,  such  as  ordi- 
narily would  have  been  taken  bj  a  prudent 
person?  If  It  was,  then  It  might  fairly  be 
said  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence;  hut  If  you  should  find, 
from  a  preponderance  of  the  evidence,  that 
It  was  not,  and  that  surti  act  directly  contrib- 
uted to  the  accident  in  question,  then  It 
might  fairly  be  said  that  plaintiff  was  guilty 
of  contributory  negligence,  and.  In  that  event, 
she  cannot  recover  In  this  action." 

Oobbey's  Ann.  St.  1909,  $  10,579  et  seq., 
commands  a  railway  company  to  give  notice 
of  the  approach  of  its  trains  to  public  cross- 
ings by  soundtog  a  whistle  or  ringing  a  bell 
commencing  at  least  80  rods  from  the  high- 
way, and  continuing  tiie  warning  until  the 
train  shall  have  crossed  the  road  or  street. 
Failure  to  give  this  warning  does  not  In  It- 
self establish  the  carrier's  negligence,  but 
may  be  evidence  tending  to  prove  that  fact. 
The  proof  In  this  case  Justified  a  finding  that 
defendant  was  negligent  in  falling  to  give  the 
highway  warning,  and  that  such  negligence 
was  the  proximate  cause  of  platotlff's  injury. 

The  next  Inquiry  concerns  the  platotUTs 
negligence.  Contributory  negligence  Is  but 
an  inference  to  be  deduced  from  primary 
facta  Individual  minds  frequently  differ 
radically  to  drawing  the  conclusion  of  negli- 
gence from  admitted  or  established  facts,  and 
the  judgment  of  a  layman  not  tofrequently  Is 
as  sound  as  the  lo^c  of  a  judge  upon  the 
subject  The  questions  of  negligence  and  con- 
tributory negligence  are  therefore  as  likely 
to  be  wisely  solved  by  a  Jury  as  by  a  court, 
and  ordtoarlly  should  be  committed  to  the 
tribunal  provided  by  law  for  ascertaining  liti- 
gated facts.  In  the  tostant  case  the  primary 
facts  upon  the  Issue  of  plaintiff's  contributory 
negligence  are  undisputed,  and  the  rule  to  be 
applied  Is  well  settled  in  Nebraska.  If,  from 
tbose  facts,  different  minds  may  honestly  con- 
clude that  plaintiff  was. guilty  of  negligence 
which  proximately  contributed  to  her  tojury, 
or  tbat  she  was  free  therefrom,  the  Jury,  and 
not  the  court,  should  draw  the  inference  and 
find  the  secondary  fact  Atchison  &  N.  R. 
Co.  V.  Bailey,  11  Neb.  332,  9  N.  W.  60;  Amer- 
ican Waterworks  Co.  v.  Dougherty,  37  Neb. 
873,  55  N.  W.  1051;  Omaha  St  R.  Co.  ▼. 
Loehnelsen,  40  Neb.  87,  58  N.  W.  535;  Chica- 
go, B.  &  Q.  R.  Co.  V.  Pollard,  53  Neb.  730, 
74  N.  W.  331;  Scbwanenfeldt  v.  Chicago,  B. 
&  Q.  R.  Co.,  80  Neb.  790, 115  N.  W.  285.  The 
defendant  argues  that  the  plaintiff  had  a 
clear  view  of  the  railway  track  many  feet 
west  of  the  crossing;  that  if  she  had  looked 
westward  at  any  time  before  stepping  upon 
the  track  she  would  have  seen  the  train,  and 
Is  guilty  of  contributory  negligence  because 
she  did  not  look  at  a  time  when  her  sense  of 
sight  would  have  been  an  effective  means  to 
warn  her  of  her  peril.  Decisions  to  potot  to 
sustain  the  proposition  have  been  cited,  but 
they  do  not  appeal  to  us  as  sound.    The  rule 


seems  harsh,  and  practlcaUy  compete  tbe  In- 
dividual to  Insure  his  own  safety. 

In  Omaha,  N.  &  B.  H.  R.  Go.  v.  O'DonneU, 
22  Neb.  475,  35  N.  W.  235,  we  held  that  ordi- 
narily the  question  of  contributory  negligence 
to  cases  like  the  one  at  bar,  is  for  the  jury. 
In  that  case,  if  the  injured  traveler  had  look- 
ed subsequent  to  his  first  and  second  observa- 
tions and  while  yet  in  a  place  of  safety.  Its 
could  have  seen  the  approaching  train,  but 
we  taeld  that  his  default  did  not,  as  a  matter 
of  law,  convict  him  of  contributory  negli- 
gence. 

In  Omaha  &  R.  V.  R.  Oo.  t.  Talbot,  48  Nejj. 
627,  67  N.  W.  599,  we  held  that  it  is  the  duty 
of  a  traveler  upon  the  public  highway  to  look 
and  listen  while  advancing  towards  a  rail- 
way crossing,  and  if  he  fails  to  do  so  he  wlD 
be  guilty  of  negligence  barring  a  recovers, 
even  though  the  carrier  was  negligent  in  op- 
erating the  train  with  which  he  collided.  la 
that  case  the  man  in  control  of  a  team  drove 
onto  a  railway  crossing  without  looking  or 
listening,  and  had  not  looked  or  listened  white 
traveling  40  rods  just  before  coming  to  said 
crossing. 

In  Chicago,  B.  &  Q.  R.  Co.  ▼,  Tost,  56  Neb. 
439,  76  N.  VA  901,  the  plaintiff,  a  section 
hand,  had  been  injured  by  a  locomotive  fol- 
lowing a  gravel  train;  he  stepped  off  the  rail- 
way and  down  an  embankment;  before  return- 
ing to  work  and  while  at  the  foot  of  the  grade 
he  looked  to  the  direction  from  whence  the 
passing  train  had  come,  but  could  not  see 
the  approacfatog  engine  because  of  an  inter- 
ventog  wing  fence;  thereafter  he  illd  net 
look,  although  he  had  been  warned  by  his 
superior  to  do  so  before  stepping  anto  the 
track,  and  we  held  that  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  The 
case  is  reported  on  a  second  appeal  In  61  Neb. 
530,  85  N.  W.  561.  and  a  statement  in  the 
first  paragraph  of  the  syllabus,  might,  if  con- 
sidered apart  from  the  facts  disclosed  In  the 
opinion,  lead  an  Indifferent  ebserver  astray. 
It  must  be  remembered  that  Yost  had  violat- 
ed a  positive  order  of  his  employer  made  to 
secure  the  servant's  safety.  It  lis  eempetent 
for  a  railway  company  to  make  a  rule  of  that 
nature  to  govern  the  conduct  of  Its  employes, 
but  it  has  no  such  control  over  the  public. 
The  power  to  compel  a  pedestrian  to  take  so 
extreme  a  precaution  under  all  clreumstanccp 
Is  vested  to  the  Legislature,  and  it  has  not 
spoken  upon  this  strt)ject.  The  court  did  not 
hold  nor  intend  to  hold  to  the  Tost  Case  that 
all  pedestrians  without  regard  to  surround- 
ing circumstances  must,  just  before  stepping 
onto  a  railway,  look  for  trains,  or  in  default 
thereof  be  convicted  of  contributory  negli- 
gence as  a  matter  of  law.  The  facts  to  the 
Tost  Case  clearly  dlsttogulsh  it  from  the  case 
at  bar  and  all  other  crossing  cases  reported  to 
this  jurisdiction.  It  does  net  rule  the  Instant 
case,  and  ifhould  not  be  considered  as  authori- 
ty in  suits  between  a  railway  company  and 
persons  not  to  its  employ. 
At  the  time  the  first  appeal  to  the  Tost 
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Case  was  determined,  tbe  opinion  in  Cblcago, 
B.  &  Q.  B.  00.  T.  Pollard,  53  Neb.  730,  74  N. 
W.  331,  was  on  file,  and  no  attempt  was  made 
to  repudiate  the  principles  of  law  announced 
In  the  Pollard  Case.  The  facts  in  that  case 
are  that  Pollard  was  driving  along  the  high- 
way and  over  a  railway  crossing;  bis  atten- 
tion was  challenged  by  a  pillar  of  smoke  to 
the  east  viiiich  he  thought  Indicated  the  pres- 
ence of  a  train;  turning  from  a  consideration 
of  I3ie  smoke  just  as  his  wagon  was  upon  the 
crossing,  be  observed  a  train  approaching 
from  the  opposite  direction.  It  was  held  that 
the  Jury  should  say  whether  he  was  negligent 
or  not  Mr.  Chief  Jnstlce  Harrison,  speaking 
for  the  court,  said:  "It  was  not  for  the  trial 
court,  and  Is  not  tot  this  court,  to  determine 
and  say  as  a  matter  of  law  at  Just  what  exact 
point  in  the  plalntUTs  approach  to  the  rail- 
road he  should  have  looked  In  either  direc- 
tion on  the  track  for  a  train,  or  Just  at  wliat 
instant  he  should  have  looked  In  either  direc- 
^tion  for  the  same  purposa  The  question  was, 
did  he,  under  his  surroundings  and  all  tbe 
circumstances,  observe  tbe  care  which  ordi- 
narily would  have  been  taken  by  a  prudent 
person  7' 

The  plaintiff  had  crossed  defendant's  rail- 
way at  Thirtieth  street  several  times  before 
tbe  accident  She  testifies  that  she  was  ac- 
customed when  traveUng  from  the  south  to 
stop  about  35  feet  from  tbe  track  and  look 
southwest  for  trains;  that  at  times  she  had 
waited  for  trains  to  pass  before  attempting 
to  cross  and  in  her  Judgment  an  observa- 
tion made  at  said  point  would  advise  her  of 
an  approaching  train  so  that  she  could  pro- 
tect herself;  that  on  tbe  day  she  was  in- 
jured, after  looking  east  and  west  at  ber 
usual  point  of  observation,  she  heard  no 
sounds  to  indicate  an  oncoming  train; 
thought  it  was  safe  to  cross,  and  continued  to 
listen  for  and  to  think  about  tbe  train,  but 
was  giving  attention  to  her  walking ;  she  was 
heavy,  and  it  behooved  ber  to  notice  the  path 
she  was  a  traveling.  Mrs.  Wallenburg  in- 
sists that  she  did  not  hear  or  see  tbe  de- 
fendant's train  until  It  collided  with  ber. 
The  evidence  is  uncontradicted  that  the  de- 
fendant's train  was  being  operated  at  a 
rapid  and  an  unusual  rate  of  speed,  and  that 
the  highway  warning  was  not  given  as  it  ap- 
proached the  crossing  In  question.  Mrs.  Wal- 
lenburg bad  traveled  about  half  way  between 
the  southern  line  of  the  defendant's  right  of 
way  and  its  track,,  at  tbe  time  she  last  looked 
for  a  train,  and  it  does  not  seem  to  us,  as  a 
matter  of  law,  that  she  should  be  charged 
with  the  duty  of  anticipating  that  tbe  de- 
fendant would  negligently  operate  its  train 
without  warning  the  public  by  sounding  the 
locomotive  whistle  or  ringing  the  bell.  Tbe 
law  does  hot  arbitrarily  and  Invariably  fix 
&e  distance  at  which  the  plalnticr  should 
have  commenced  to  look  and  listen  so  long 
ns  she  did  so  at  a  sufficient  distance  to  en- 
able her  to  discover  the  api)roach  of  a  train 
and  avoid  injury  by  the  exercise  of  reason- 


able and 'ordinary  care,  and  whether  she  did 
exercise  that  care  under  tbe  circumstances 
of  this  case  is  a  question  for  the  Jury,  and 
not  for  this  court  to  determine.  Scbwanen- 
feldt  ▼.  Chicago,  B.  &  Q.  B.  Co.,  80  Neb.  790, 
115  N.  W.  285 ;  Moore  v.  Chicago,  St  P.  &  K. 
C.  n.  Co.,  102  Iowa,  695,  71  N.  W.  589; 
Nichols  V.  Chicago,  B.  &  Q.  B.  Co.,  44  Oolo. 
501,  98  Pac.  808;  Boyd  v.  St  liOUis,  S.  W. 
B.  Co.,  101  Tex,  411,  108  S.  W.  813;  Far- 
rell  V.  Erie  B.  Co.,  138  Fed.  28,  29,  70  C.  C.  A. 
396 ;  Oldenburg  v.  New  York,  C.  &  H.  B.  Co., 
124  N.  Y.  414,  419,  26  N.  B.  1021;  Greany 
▼.  Long  Island  B.  Co.,  101  N.  T.  419,  5  N.  E. 
425 ;  Bonnell  v.  Delaware,  L.  &  W.  B.  Co.,  89 
N.  J.  Law,  189.  While  we  might  not  have 
found  the  facts  as  did  the  jury,  tbe  trial ' 
court  properly  submitted  the  issues  to  tbe 
triers  of  fact,  and  in  our  opinion  there  1b 
sufficient  evidence  to  uphold  tbe  verdict. 

2.  Instruction  numbered  4,  requested  by 
defendant  was  properly  refused.  The  first 
proposition  of  law  therein  stated  will  apply 
to  some  cases,  but  not  the  instant  one,  and 
tbe  closing  paragpraph  is  a  command  that  the 
jury  shall  find  for  defendant  Instruction 
numbered  5,  requested  by  defendant  does  not 
correctly  state  the  law.  In  so  far  as  defend- 
ant complains  because  the  Jury  were  not 
told  in  so  many  words  that  a  pedestrian  io 
approaching  a  railway  crossing  should  look 
each  way  for  trains,  it  may  be  said  that  the 
court  In  the  fifth  paragraph  of  its  charge 
said :  "It  was  likewise  the  duty  of  the  plain- 
tur  before  going  upon  the  track  of  defend- 
ant to  look  and  listen  for  the  approach  of 
an  engine  or  train,  and  to  observe  such  rea- 
sonable precaution  before  attempting  to  cross 
the  track  as  an  ordinarily  prudent  man,  un- 
der tbe  same  or  like  circumstances,  would 
have  observed."  There  is  nothing  in  the  rec- 
ord tending  to  prove  that  plaintiff  looked  to 
tbe  east  and  not  to  the  west  but  tbe  proof  la 
that  she  looked  in  the  direction  of  the  ap- 
proaching train,  so  that  the  failure  of  tbe 
court  to  use  the  wovd  "each,"  or  its  equiva- 
lent, in  its  instructions  did  not  prejudice  de- 
fendant Instruction  numbered  8,  requested 
by  defendant  was  properly  refused ;  it  Is  not 
applicable  to  the  evidence.  Instruction  num- 
bered 11,  requested  by  defendant  may  be 
correct  as  an  abstract  principle  of  law,  but 
In  the  light  of  the  evidence  adduced,  was 
unnecessary.  The  evidence  does  not  tend  to 
support  tbe  last  clear  chance  doctrine,  and 
the  court's  Instructions  did  not  present  any 
phase  of  that  theory  to  the  Jury,  hence  it 
was  proper  to  refuse  the  instruction  last  re- 
ferred to.  Instruction  numbered  13,  request- 
ed by  defendant  purports  to  state  the  evi- 
dence in  some  particulars;  it  Is  not  entirely 
accurate,  is  argumentative,  anti  was  proper- 
ly refused.  Instruction  numbered  16,  re- 
quested  by  defendant  states  a  rule  of  law  in 
conflict  with  that  announced  In  Chicago,  B. 
&  Q.  R.  Co.  V.  Pollard,  supra,  and  Invadea 
the  province  of  tbe  Jury.  The  special  find- 
ings do  not  control  the  general  verdict    Tbe 
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situation  In  this  case  upon  the  point  con- 
sidered Is  very  much  like  the  one  created  in 
Kaflca  V.  Union  Stoclt  Tarda  Co.,  78  Neb. 
140,  110  N.  W.  672. 

S.  The  recovery  is  moderate,  the  nature 
and  extent  of  plalntUTs  injuries  being  con- 
sidered. There  is  no  suggestion  in  the  brief 
that  errors  were  committed  in  admitting  or 
rejecting  CTldence,  and  the  charge  to  the 
Jury  Is  fair  and  dispassionate. 

The  Judgment  of  the  district  court,  there- 
fore. Is  affirmed. 

BARNES,  J.  (dissenting).  I  am  unable  to 
concur  in  the  majority  opinion  in  this  case, 
for  the  reason  that,  to  my  mind,  the  undis- 
puted facts  show  such  gross  contributory  neg- 
ligence on  the  part  of  the  plaintiff  as  should 
prevent  a  recovery.  The  effect  of  this  opin- 
ion is  to  overrule  Omaha  &  R.  V.  R.  Co.  v. 
Talbot,  48  Neb.  627,  67  N.  W.  699;  Guthrie 
V.  Missouri  Pac.  R.  Co.,  61  Neb.  746,  71  N. 
W.  722;  Chicago,  B.  &  Q.  R.  Co.  v.  Pollard, 
53  Neb.  780,  74  N.  W.  331;  Brady  v.  St. 
Paul,  M.  &  O.  R.  Co..  60  Neb.  233,  80  N.  W. 
809;  and  many  other  cases.  By  onr  Judg- 
ment we  make  a  railroad  company  an  abso- 
lute insurer  of  the  safety  of  pedestrians  at 
its  grade  crossings. 

I  am  of  opinion  that  we  should  hold.  In 
this  case,  that  the  plalntlfTs  conduct  in  not 
looking  or  listening  for  the  approach  of  the 
defendant's  train  for  the  distance  of  85  feet 
while  approaching  the  crossing  where  the 
accident  occurred,  and  by  deliberately  step- 
ping onto  the  railroad  track  In  front  of  the 
oncoming  train,  and  at  the  instant  it  reached 
the  crossing  where  there  was  an  unobstructed 
view  of  the  track  In  the  direction  from  which 
the  train  approached,  of  from  400  to  600  feet, 
should  be  held  to  be  contributory  negligence, 
as  a  matter  of  law. 

The  Judgment  of  the  trial  court  should  be 
reversed  and  the  cause  dismissed. 


TRINIDAD  ASPHALT  MFG.  CO.  v.  BUCK- 
STAFF  BROS.  MFG.  CO.     (No.  16,000.) 
(Supreme  Court  of  Nebraika.    April  23,  1910.) 

(SyllaluM  ly  the  Court.) 

1.  CosTBACTs  (I  24!)*)  —  Rescission— E<ZECT7- 

TOBY   CONTBACTS— DAMAOKS. 

"Where  a  contract  Is  ezecatory,  one  party 
I  has  the'  legal  right  to  stop  performance  on  the 
!      other  side  by  an  explicit  direction  to  that  ef- 

Ifect,  subjecting  himself  to  such  damage  as  will 
compensate  the  other  party  for  being  stopped 
in  the  performance  of  his  part,  at  that  stage 
in  the  execution  of  the  contract."  Backea  v. 
Schlirk,  82  Neb.  289,  117  N.  W.  707. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  S  1142;   Dec.  Dig.  {  249.*] 

2.  SAI.es    (I   384*)— RXMEDIES  OF    SEI,I,EB— AC- 
TION FOB  Bbeach — Measttbe  ot  Dauageb. 

Where  a  bnyer  wrongfully  neglects  or  re- 
fuf^s  to  accept  and  pay  for  goods  under  an 
executory  contract  for  sale,  the  seller  may  main- 
tnin   an  action  against  him  for  damages,   and 


the  measure  of  damaj^es  is  the  loss  directly  and 

naturally  resulting  m  the  ordinary  course  of 
events  from  the  breach  of  the  contract.'  Ordi- 
narily it  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  where  the  goods  ought  to  have  been  ac- 
cepted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  (g  1096,  1099;   Dec.  Dig.  I  384.*] 

3.  Deposttions    (S    79*)  —  Fiuno  —  Sxtpfi- 
chenct. 

Where  a  deposition  has  been  actually  de- 
livered to  the  derk  of  the  district  court  for 
filing  a  sufficient  length  of  time  before  the  trial, 
the  fact  that  the  clerk  failed  to  place  a  filing 
mark  upon  the  wrapper  could  not  deprive  the 
party  filing  of  the  right  to  use  the  deposition. 
[Ed.  Note.— For  other  cases.  See  Depositions, 
Cent.  Dig.  {  205;  Dec.  Dig.  J  79.*] 

4.  Sales  (|  121*)— Waiver  of  CovixiEStiAVD. 

Where,  after  a  buyer  had  countermanded 
an  order  for  goods,  the  seller  refused  to  recog- 
nize the  countermand,  and  delivered  the  goods 
according  to  contract,  and  the  buyer,  when  noti- 
fied by  the  carrier,  went  to  the  station  and 
took  a  portion  of  the  goods  for  the  purpose  of 
testing  the  same,  he  thereby  treatea  the  eon- 
tract  as  still  being  in  force,  and  waived  the 
countermand ;  his  action  l>eing  inconsistent 
with  his  contention  that  the  contract  was  not 
then  in  effect. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  296,  207;   Dec.  Dig.  i  121.*] 

5.  Sales    (|   869*)— Refubai,  of   Buteb  to 
Accept  Goods— Remedy  of  Seixeb. 

Where  the  seller.  In  an  executory  contract 
for  the  sale  of  goods  which  were  delivered  to  a 
carrier  for  the  bnyer,  receives  notice  that  the 
buyer  will  not  accept  the  goods,  and,  notwith- 
standing such  notice,  brings  an  action  against 
the  bnyer  for  goods  sold  and  delivered,  it  is 
error  to  instruct  the  jurv  that,  if  they  find 
for  plaintiff,  he  is  entitled  to  recover  the  pur- 
chase price  of  the  goods,  since  the  allegations  of 
the  petition  as  to  sale  and  delivery  and  the 
proof  do  not  agree. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  1083 ;   Dec.  Dig.  i  369.*] 

6.  Saijcs  (S  360*)— Refusal  of  Bttyxk  to  Ac- 
cept Goods— Reuedt  of  Selleb. 

Where  title  to  goods  has  not  passed,  and         , 
where  the  contract  Is  executory,  the  only  rem-         ' 
edy  of  the  seller,  where  the  bu^er  refuses  to 
accept  the  goods,  is  to  sue  for  his  damages  for        I 
breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1083;   Dec.  Dig.  {  369.*] 

(Additional  ByUalut  hy  Editorial  Staff.) 

7.  Sales  (5  168*)— Inspection  by"  Buyer. 

Generally  a  buyer  under  an  executory  con- 
tract has  the  right  to  a  reasonable  opportunity 
to  inspect  the  goods  before  acceptance,  es- 
pecially when  the  sale  is  made  on  representa- 
tions and  by  sample,  and  for  such  purpose  he 
may  unpack  and,  if  necessary,  use  a  small 
portion  for  a  test;  but  such  right  arises  by 
virtue  of  the  contract,  and  one  who  has  coun- 
termanded his  order,  thereby  breaching  the  con- 
tract, has  no  such  right. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i{  403-408;   Dec.  Dig.  I  168.*] 

Appeal  from  District  Coort,  LancastM' 
County;   Frost,  Judge. 

Action  by  the  Trinidad  Asphalt  Manufac- 
turing Company  against  the  Buckstaff  Broth- 
ers Manufacturing  Company.    Judgmmt  for 
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plaintiff,  and  defendant  appeals.  Reversed, 
vlth  leave  to  amend  petition. 

GhaB.  O.  Whedon,  for  appellant  R.  S- 
lifockett  and  EL  N.  Blattley,  for  appellee. 

LBTTON,  J.  This  action  was  brought  to 
recover  the  sum.  of  $215,  with  Interest,  al- 
leged, to  be  due  upon  a  written  contract  for 
the  manufacture  of  roofing.  Omitting  un- 
ttsentlal  details,  the  contract  Is  as  follows: 
"Date  1/1&/06.  No.  .  Trinidad  As- 
phalt Mfg.  Co.  St  Louis,  Mo.  Please  ship 
Buckstaff  Bros.  Mfg.  Co.:  When— April  1st 
OS,  at  Lincoln,  Neb.    Terms— €0  days,  2% 

10  days;  via .    Ddlvered  f.  o.  b.  St 

Louis.  100  rolls  5  ply  Shellap  Roofing,  per 
roll  $2.15w  This  order  is  not  subject  to  can- 
cellation. Salesman,  J.  C.  Hltzman.*  [Sign- 
ed] Buckstaff  Bros.  Mfg.  Co."  The  petition 
avers  that  at  the  time  of  taking  the  order 
the  vendee  was  notified  by  the  salesman  that 
the  sales  of  this  particular  grade  of  roofing 
were  se  small  that  it  was  not  carried  in 
stock.  It  further  alleges  that,  after  the  con- 
tract was  entered  into  for  the  sale  of  tiie 
roofing.  It  was  manufactured  by  the  plaintiff, 
and  was  shipped  according  to  the  contract, 
but  that  defendant  refuses  to  pay  the  amount 
due.  The  answer  admits  that  the  vendee  or- 
dered the  roofing  at  the  price  specified  in  the 
petition,  but  alleges  that  It  relied  upon  cer- 
tain material  representatlona  as  to  the  qual- 
ity of  tke  roofing,  that  a  short  time  after- 
ward It  ascertained  that  these  representa- 
tions were  false,  and  that  on  the  15th  of 
March,  1905,  it  countermanded  the  order, 
notified  the  vendor  not  to  deliver  the  roofing, 
and  that  it  would  not  receive  it  and  further 
alleges  that  It  has  never  received  or  accept- 
ed the  same. 

The  evidence  shows  that  the  roofing  was 
Ordered  In  January,  to  be  delivered  upon  the 
Cst  of  April;  that  the  order  was  distinctly 
and  positively  countermanded  by  letter  on 
March  15th;  that  on  April  1st  the  vendor 
delivered  the  roofing  to  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  a  com- 
mon carrier  at  St  Louis,  Mo.,  according  to 
the  contract;  and  that  the  roofing  was  de- 
livered at  the  station  of  the  carrier  in  Lin- 
coln, Neb.,  soon  afterwards.  Kxcept  as  to 
the  quality  of  the  roofing  the  only  material 
(act  disputed  is  whether  or  not  the  salesman 
told  the  purchaser  at  the  time  of  the  order 
that  the  goods  were  not  kept  in  stock,  but 
were  manufactured  tui  ordered.  Mr.  Buck- 
staff  testifies  he  was  told  the  goods  were  in 
Stock  and  could  be  shipped  any  time,  but 
that  he  told  the  plaintiff's  agent  that  he 
Could  not  use  it  until  April  1st  while  the 
salesman  testifies  that  he  said  this  grade  was 
Only  made  up  when  ordered.  The  principal 
question  presented  by  the  briefs  is  whether 
the  plaintiff  is  entitled  to  sue  upon  the  con- 
tract and  recover  the  purchase  price  of  the 
goods  sold,  when  the  vendee  specifically 
countermanded   the   order   before  delivery, 


and  notified  the  vendor  that  it  would  not  ac- 
cept the  same. 

The  plaintiff  contends  that  this  Is  a  con- 
tract for  goods  to  be  specially  manufactured 
for  the  buyer,  while  defendant  CDusiders  it 
an  ordinary  executory  contract  tor  the  sale 
of  goods.  Taking  the  position  of  the  plain- 
tiff, as  disclosed  by  the  evidence  on  Its  be- 
half, the  roofing  ordered  was  one  of  Its  usual 
grades,  made  up  according  to  certain  fixed 
specifications,  and  sold  as  an  ordinary  arti- 
cle of  trade  to  any  person  who  desired  to 
purchase.  There  was  no  special  condition 
or  requirement  in  the  order.  It  was  for  an 
article,  a  sample  of  which  had  been  shown 
to  the  buyer,  and  as  to  which  It  was  a  mat- 
ter of  indifference  to  him  whether  it  was 
then  on  hand  or  had  to  be  manufactured.  It 
was  made  up  before  the  countermand,  so 
that  the  situation  at  that  time  was  the  same 
as  If  the  goods  had  been  in  stock,  save,  per- 
haps, with  regard  to  the  marketable  quality 
of  goods  of  such  nature.  The  case  was  simi- 
lar to  an  order  for  lumber  still  in  the  tree, 
or  for  flour  yet  unground,  or  hops  still  un- 
gathered,  or  shingles  not  sawed  at  the  time 
the  order  was  given,  but  countermanded  aft- 
er manufactured,  and  before  the  time  for  de- 
livery. Where  goods  have  been  ordered  from 
a  manufacturer  and  during  the  process  of 
manufacture,  or  before  the  order  has  been 
made  up,  the  order  is  canceled,  or  where 
goods  have  been  ordered  from  a  wholesaler, 
and,  before  the  goods  are  delivered,  either  to 
the  carrier  or  to  the  purchaser,  the  buyer  di- 
rectly countermands  the  order,  and  notifies 
the  seller  that  he  will  not  comply  with  the 
contract  nor  accept  the  goods,  the  law  is 
well  settled  by  prior  adjudications  in  this 
court  as  well  as  by  many  decisions  of  other 
courts  in  England  and  In  this  country,  that 
the  purchaser  under  such  an  executory  con- 
tract of  sale  may  always  countermand  or 
cancel  his  order  by  a  direct  declaration  to 
that  effect  to  the  vendor,  although  he  there- 
by makes  himself  liable  to  respond  In  dam- 
ages to  the  other  party  for  whatever  loss  he 
has  suffered  by  reason  of  the  countermand 
having  been  given  at  that  time^  or  at  that 
stage  In  the  progress  of  the  execution  of  the 
contract  The  remedy  of  the  Injured  party 
is  an  action  for  a  breach  of  the  contract  snd 
not  one  upon  the  contract  for  goods  sold,  or 
for  labor  and  materials.  2  Mechem  on  Sales, 
{  1092.  Iklr.  Mechem  cites  cases  showing 
that  In  many  Jurisdictions,  "he  is  entitled 
to  pursue  his  remedy  at  once;  the  direction 
of  the  defendant  not  to  proceed  being  equiv- 
alent for  this  purpose  to  an  absolute  physical 
prevention  by  the  defendant,"  though  other 
courts  hold  that  he  must  await  the  time  for 
delivery  or  completion  of  the  contract  See 
note  4,  {  1080,  2  Mechem  on  Sales. 

In  this  state  this  rule  was  first  announced 
in  Funke  v.  Allen,  64  Neb.  407,  74  N.  W.  832, 
60  Am.  St  Rep.  716,  overruling  a  dictum  in 
Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb. 


I 


Digitized  by 


Lioogle 


^!<el>.)         TRINIDAD  ASPHALT  MFG.  OO.  t.  BUCKBTAFP  BROS.  MFG.  OO. 


295 


ISTO,  62  N.  W.  480.  The  rnle  In  the  Fnnke 
CSase  has  been  followed  In  Western  Union 
XeL  Ga  T.  Nye  &  Schneider,  70  Neb.  251,  97 
X.  W.  306,  63  Ia  R.  A.  803,  Mnrphy  C3o.  v. 
Exchange  Nat  Bank,  76  N«b.  573,  107  N.  W. 
845k  Backes  ▼.  Scbllck,  82  Neb.  289,  117  N. 
W.  707,  and  Hlzson  Map  Co.  y.  Nebraska  Post 
■Co.,  6  Neb.  (Unof.)  38S,  98  N.  W.  872.  The 
case  In  this  state  most  nearly  conforming  In 
its  facts  to  the  Instant  case  Is  Murphy  Co.  y. 
Hxcbange  Nat  Bank,  supra.  In  this  case  an 
•order  had  been  given  by  a  bank  for  230  cal- 
endars and  calendar  tubes,  to  be  delivered 
on  or  about  December  1st  The  order  was 
countermanded  In  April,  but  the  seller  refus- 
-ed  to  abide  by  It,  and  the  goods  were  shipped 
and  refused.  An  action  was  brought,  for  the 
-contract  price.  It  was  held  that  the  vendor 
liad  a  right  of  action  for  damages  for  breach 
of  the  contract,  but  not  a  right  of  action  up- 
on the  contract  for  the  agreed  price  of  the 
soods.  A  similar  condition  existed  in  Hlxson 
Map  Co.  T.  Nebraska  Post  Co.,  snpra.  That 
this  is  the  general  rule  Is  established  by  the 
tfoUowing  cases  in  other  Jurisdictions.  Gib- 
iMiis  v.  Bente,  51  Minn.  499,  63  N.  W.  756,  22 
Jm  R.  a.  80;  Roehm  t.  Horst,  178  U.  S.  1.  20 
Sap.  Ct  708,  44  I*  Bd.  963;  Hinckley  T. 
Pittsburgh  Bessemer  Steel  Co.,  121  U.  S. 
^61,  7  Sup.  Ct.  875,  30  U  Ed.  967.  See,  also, 
-cases  cited  in  Funke  v.  Allen,  supra.  A  case 
from  another  state,  almost  Identical  with  this 
In  principle,  is  ITnezcelled  Fireworks  Oo.  ▼. 
Pontes,  130  Pa.  536,  18  Atl.  1058,  17  Am.  St 
Rep.  788,  where  a  quantity  of  fireworks  had 
been  ordered  early  In  the  year  from  the  man- 
ufacturer. After  the  goods  were  made  up, 
"but  before  shipment,  the  order  was  counter- 
manded, but  the  goods  were  shipped  as  order- 
■ed.  Defendant  refused  to  receive  them  from 
the  carrier,  and  plaii^iCF  stored  them  sub- 
ject to  defendant's  oraer.  The  action  was 
on  the  contract  to  recover  the  price,  but  the 
court  held  that  the  action  could  not  be  for 
the  price,  but  for  special  dazpages  for  the 
refusal  to  receive  the  goods.  2  Mechem  on 
Sales,  1689,  1699,  1703;  also  note  C.  to  Todd 
v.  Gamble,  52  L.  R.  A.  246.  That  this  is  the 
generally  accepted  rule  Is  evidenced  by  chap- 
ter 50  of  the  English  statute  codifying  the 
law  relating  to  the  sale  of  goods.  Part  6, 
■c.  71,  St  56  &  57  Vict,  which  is  as  follows: 

"Where  the  buyer  wrongfully  neglects  or 
refuses  to  accept  and  pay  for  the  goods,  the 
seller  may  maintain  an  action  against  him 
for  damages  for  nonacceptance. 

"(2)  The  measure  of  damages  is  the  esti- 
mated loss  directly  and  naturally  resulting, 
in  the  ordinary  course  of  events,  from  the 
buyer's  breach  of  contract 

"(3)  Where  there  Is  an  available  market 
for  the  goods  in  question  the  measure  of 
-damages  is  prima  fade  to  be  ascertained  by 
the  difference  between  the  contract  price  and 
the  market  or  current  price  at  the  time  or 
times  when  the  goods  ought  to  have  been  ac- 
cepted, or,  If  no  time  was  fixed  for  accept- 


ance, thai  at  the  time  of  the  refusal  to  ac- 
cept" 

There  being  no  dispute  in  the  evidence  as 
to  the  countermand,  we  are  of  opinion  that 
the  fifth  instruction  to  the  Jury  that,  "if  you 
find  from  the  evidence  that  said  goods  were 
specially  manufactured  tor  defendant,  and 
that  they  had  been  manufactured  prior  to  the 
time  that  defendant  countermanded  the  or- 
der, then  plaintiff  Is  entitled  to  recover  here- 
in the  amount  sued  for,'*  unless  they  found 
false  representations  bad  been  made  to  de- 
fendant and  relied  upon,  was  erroneous,  not 
being  in  harmony  with  these  settled  prin- 
ciples. 

Defendant  next  contends  that  the  court 
erred  in  overruling  Its  objections  to  the  read- 
ing of  the  deposition  of  J.  6.  Hitzman,  for 
the  reason  that  it  had  not  been  filed  one  day 
before  the  trial.  Testimony  was  taken  with 
reference  to  the  fact  of  filing,,  and  it  was 
shown  that  the  deposition  had  been  deliver- 
ed to  the  clerk  of  the  district  court,  and  the 
filing  stamp  placed  upon  the  outside  of  the 
envelope  upon  the  28th  day  of  April,  and 
that  the  trial  was  begun  on  t'he  1st  of  May. 
The  mere  fact  that  the  clerk  omitted  to  place 
a  filing  mark  npon  the  inner  wrapper  is  not 
material.  If  the  deposition  was  actually  filed  - 
in  the  clerk's  office  on  the  28th  of  April,  the 
plaintiff  could  not  be  deprived  of  the  right 
to  use  it  merely  on  account  of  the  failure  of 
the  clerk  to  mark  the  date  of  the  filing.  We 
think  the  court  was  Justified  in  allowing  the 
deposition  to  be  read.  State  v.  Commission- 
ers of  Cass  County,  60  Neb.  568,  83  N.  W. 
733;  Watkins  v.  Bugge,  56  Neb.  616*  77  N. 
W.  83. 

Shortly  after  being  notified  by  the  railroad 
company  that  the  goods  had  arrived,  Mr. 
Buckstaff  went  to  the  railroad  station,  open- 
ed a  roll,  cut  off  a  piece,  took  it  to  his  office, 
and  tested  it  by  holding  it  before  an  open 
fire  with  a  thermometer,  and  he  testified  that 
when  the  thermometer  registered  112  de- 
grees, the  shells  on  the  roofing  commenced  to 
slide  off.  Plaintiff  contends  that  this  conduct 
was  inconsistent  with  a  countermand,  and 
was  an  acceptance  of  the  goods.  The  court, 
on  this  branch  of  the  case,  gave  the  following 
instruction,  which  is  assigned  as  error:  "It 
appears  that  the  defendants,  after  writing 
the  letter  to  plaintiff  countermanding  the  or- 
der for  the  goods  in  controversy,  went  to  the 
railroad  station  where  the  100  rolls  of  five 
ply  shellap  roofing  was,  and  took  a  piece  of 
said  roofing  and  made  a  test  thereupon.  It 
is  for  yon  to  say  from  the  evidence  whether 
the  defendant  by  so  doing  exercised  owner- 
ship over  the  property  in  controversy,  and  if 
it  did,  then  you  are  instructed  that  such  an 
act  would  be  inconsistent  with  its  claim  that 
it  had  countermanded  the  order."  Generally 
a  buyer  under  an  executory  contract  has  a 
right  to  a  reasonable  opportunity  to  inspect 
the  goods  before  acceptance,  and  more  espe- 
cially when  the  sale  was  made  on  representa- 
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dons  and  by  sample,  ai  seems  to  bare  been 
the  fact  In  this  case,  and  for  that  purpose  be 
has  the  right  to  unpack,  and,  if  necessary, 
use  a  small  portion  for  the  purpose  of  a  test. 
2  Mechem  on  Sales,  f  1378.  But  this  right 
arises  by  virtue  of  the  contract,  and  one  who 
has  countermanded  bis  order  and  broken  the 
contract  has  no  such  right  Any  act  of  his 
-which  indicates  that  he  still  retains  an  in- 
terest in  the  gpods  is  inconsistent  with  the 
idea  that  he  has  entirely  abrogated  the  con- 
tract It  was  open  to  the  buyer  to  change 
his  mind  when  the  seller  declined  to  cancel 
the  order  and  gave  him  the  opportunity  to 
accept  the  goods  by  delivering  them  to  the 
carrier  and  sending  them  to  Lincoln.  If  he 
desired,  he  could  still  withdraw  his  counter- 
mand, and  any  act  of  his  consistent  with  the 
view  that  he  considered  the  contract  still  in 
force  would  have  a  bearing  upon  the  ques- 
tion of  whether  he  had  withdrawn  or  waived 
the  countermand. 

The  instruction,  as  we  view  the  case,  was 
really  too  favorable  to  the  defendant  Cream 
Gity  Glass  Co.  v.  Friedlander,  84  Wis.  53,  54 
N.  W.  28,  21  L.  R.  A.  135,  36  Am.  St  Rep.  895. 
As  a  matter  of  law,  we  think  the  defendant 
recognized  the  contract  as  stUl  existing  by 
taking  a  sample  of  the  goods  to  test,  and 
thereby  the  previous  countermand  was 
waived.  Ihe  rights  of  the  parties  then  be- 
came the  same  as  if  the  countermand  had 
never  been  attempted.  In  a  sale  made  in  this 
manner  the  seller  was  bound  to  allow  the 
buyer  a  reasonable  opportunity  to  examine 
the  goods  when  they  arrived,  for  the  purpose 
of  ascertaining  whether  they  conformed  to 
the  sample,  and  this  examination  did  not 
constitute  an  acceptance.  Plerson  v.  Crooks, 
115  N.  Y.  S3&,  22  N.  E.  349,  12  Am.  St  Rep. 
831;  section  34,  Sale  of  Groods  Act,  supra;  2 
Mecbem,  H  1375,  1377.  The  delivery  of  the 
goods  to  the  carrier  under  the  contract  was 
a  receipt  by  the  buyer,  but  did  not  constitute 
an  acceptance.  The  right  of  inspection  still 
remaineid.  Benjamin  on  Sales  (4th  Eng.  Ed.) 
211,  218.  Wben  the  bqyer  decided,  either 
rl^tly  or  wrongly,  tbat  the  goods  were  not 
according  to  contract,  and  refused  to  accept 
and  pay  for  them,  then  the  contract  was  bro- 
ken, and  the  seller's  action  was  for  damages 
for  nonacceptance.  The  measure  of  dam- 
ages is,  in  such  case,  the  same  as  if  the  or- 
der had  been  countermanded  at  that  stage. 
Unexcelled  Fireworks  Co.  v.  Polltes,  supra; 
P.  C.  &  St  L.  R.  Co.  v.  Heck,  50  Ind.  308,  19 
Am.  Rep.  713 ;  Cahen  v.  Piatt  69  N.  X.  348, 
25  Am.  Rep.  203;  2  Mechem  on  Sales,  {  1375. 
The  evidence  does  not  show  what  was  the 
final  disposition  of  the  goods,  or  that  the 
plaintiff  had  suffered  any  damage  whatever 
by  defendant's  refusal  to  accept  them.  The 
right  of  action  Is  for  damages,  and  not  for 
the  purdiase  price,  and  the  allegations  of  the 
petition  and  the  proof  offered  do  not  agre& 
Backes  v.  Schllck,  supra. 


This  being  so,  the  Instruction  as  to  the 
amount  of  recovery,  if  the  Jury  found  for  the 
plaintiff,  was  prejudicial,  and  the  judgment 
must  be  reversed;  with  leave  to  plaintiff  to 
amend  its  petition,  if  it  so  desires,  to  cor- 
respond with  the  facts. 

FAWCETT,  J.,  not  sitting. 


WEILER  et  al.  v.  FISCHBB,  Sheriff,  et  aL 

(No.  ie,006w) 
(Supreme  Court  of  Nebraska.    April  23,  1910.) 

(Syllalui  iv  the  Court.) 

1.  Intoxicating  Liquors  ({  75*)— Pbocbbd- 
iNGs  fob  License  —  Right  or  Afpeai.  — 
"Party  Interested." 

The  provlBlons  of  chapter  60  of  the  Com- 
piled Statutes,  entitled  "Ldquors,"  do  not  con- 
stitute the  petitioners  who  Bisn  an  application 
for  a  license  to  sell  IntozicatTn;  liquors  either 
proper  or  necessary  jjartles  to  an  appeal  to 
the  district  court  from  an  order  of  the  licensing 
board  granting  or  refusing  such  license. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  77;    Dec.  Dig.  8  75.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3692-3696;   vol.  8,  p.  7691.] 

2.  Intoxicating  Liquors  (f  77*)— Appuoa- 
tion  for  License— Costs  on  Appeai.. 

Where,  on  an  appeal  to  the  district  court 
from  an  order  granting  such  license,  the  sign- 
ers to  applicant  s  petition  are  not,  as  a  matter 
of  fact,  made  parties  in  any  way  thereto,  and 
enter  no  appearance  therein,  the  district  court 
is  without  jurisdiction  to  order  the  costs  of 
the  proceedings  taxed  against  them. 

J 'Ed.  Note.— For  other  cases,  see  Intoxicating 
quors,  Dec.  Dig.  $  77.*] 

8.  Injunction  (J  7*)— Improper  Taxation  of 
Costs  on  Appkaii— Existxncb  of  Other 
Reuedy, 

Where  the  districf  court,  without  jurisdic- 
tion, has  made  such  an  order,  it  is  not  neces- 
sary for  the  persons  affected  thereby  to  make 
an  application  to  that  court  to  retax  the  costs. 
In  such  case  thev  may  maintain  a  suit  in  equity 
to  enjoin  the  entorcement  of  the  void  order  and 
remove  the  apparent  cloud  cast  thereby  upon 
the  title  to  ti\^ir  real  estate. 

[E^.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  J  6;  Dec.  Dig.  J  7.*] 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

Action  by  Adolph  Weller  and  others  against 
Edward  H.  Fischer,  Sheriff,  and  others,  im- 
pleaded with  J.  H.  McAllister  and  others. 
Judgment  for  plalntlfls,  and  defendants  ap- 
peal.   Affirmed. 

W.  W.  Wilson  and  T.  F.  A.  Williams,  for 
appellants.  Pltzer  &  Hayward,  for  appel- 
lees. 


BARNES,  J.  Suit  In  equity  to  enjoin  the 
collection  of  a  cost  bill  ordered  by  the  dis- 
trict court  of  Otoe  county  to  be  taxed  against 
the  persons  who  signed  the  petition  of  an 
applicant  for  a  license  to  sell  malt,  ^>lrltu- 
ous,  and  vinous  liquors,  under  the  provisions 
of  chapter  30  of  the  Compiled  Statutes,  en- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  D'gs.  1907  to  date,  tt  Reporter  IndezM 
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tiaed  '^Jlquon,"  commonly  called  tbe  "Slo- 
cam  Law."  The  district  court  oTerraled  a 
demurrer  to  the  plaintiffs'  petition,  and  ren- 
dered a  judgment  thereon  for  the  relief  pray- 
ed, and  the  defendants  hare  appealed. 

It  appears  that  the  defendants  elected  to 
stand  upon  their  demurrer  to  the  plaintiffs' 
petition,  and  refused  to  farther  plead,  so  the 
only  question  for  our  determination  is  the 
Bufflclency  of  the  petition  to  entitle  the  plain- 
tiffs to  the  relief  prayed  for.  The  petition 
will  not  he  quoted  in  fall.  It  la  sufficient  to 
say  that  it  is  alleged.  In  substance  therein, 
that  np<m  the  25th  day  of  April,  1007,  one 
Bernard  Carls  filed  with  the  proper  author- 
ities of  tbe  TiUage  of  Dunbar,  in  Otoe  county. 
Neb.,  his  petition  for  a  license  to  sell  intoxi- 
cating liquors  for  the  ensuing  year ;  that  the 
plaintiffs  signed  his  petition,  and  declared 
thereby  that  B»nard  Carls,  who  made  ap- 
plication for  a  litenae  to  sell  malt,  spiritu- 
ous, and  vinous  liquors,  possessed  the  statu- 
tory qualifications,  and  asked  for  tbe  issu- 
ance of  a  license  to  him,  according  to  the 
law  in  such  cases  made  and  provided;  that 
the  applicant,  Carls,  caused  the  statutory 
notice  to  be  pnblished,  filed  the  proof  of  pub- 
lication, together  with  his  bond,  and  deposit- 
ed his  check  for  the  license  money  with  the 
Tillage  board;  that  the  defendants  slgnad  a 
remonstrance  to  the  issuance  of  the  license 
prayed  for,  and  a  hearing  was  had  before 
the  Tillage  board,  at  which  time  the  appli- 
cant and  the  defendants  herein  appeared,  and 
were  represented  by  counsel ;  that  plaintiffs 
did  not  appear,  and  were  not  represented  ei- 
ther by  counsel  or  In  person  in  the  proceed- 
ings taken  therein ;  that  at  the  conclusion  of 
the  hearing  and  upon  May  22,  1007,  the  vil- 
lage board  made  its  record  In  the  case  over- 
ruling the  remonstrance  and  sustaining  the 
applicant's  petition,  and  thereupon  ordered 
that  a  license  to  sell  malt,  spirituous,  and 
vinous  liquors  should  be  granted  to  Bernard 
Carls;  that  those  of  the  defendants  who 
remonstrated  to  the  issuance  of-  the  license 
filed  a  notice  of  appeal,  entitled  "In  the  mat- 
ter of  the  application  of  Bernard  Carls  for  li- 
cense to  sell  malt,  spirituous  and  vinous  liq- 
uors ;"  that  the  notice  of  appeal  was  directed 
to  the  chairman  and  board  of  trustees,  to  the 
Tillage  clerk,  and  to  the  applicant,  and  by 
It  exception  was  taken  to  the  granting  of  li- 
cense to  said  applicant ;  that  the  appeal  was 
perfected,  and  the  remonstrators  caused  the 
same  to  be  docketed  in  the  district  court  of 
Otoe  county  under  the  following  title:  "In 
the  matter  of  the  application  of  Bernard 
Carls  for  a  license  to  sell  malt,  spirituous 
and  vinous  Uquors ;"  that  in  the  hearing  up- 
on appeal  in  the  district  court  the  applicant, 
the  board  of  the  village  of  Dunbar,  and  the 
remonstrators  alone  appeared,  and  were  rep- 
resented by  counsel ;  that  none  of  the  plain- 
tiffs herehi  entered  any  appearance,  nor 
were  they  r^resented  by  counsel,  nor  did 
they  tase  any  part  in  the  proceedings  in  the 
district  court ;    that  on  the  submission  of 


the  case  in  that  court  tbe  order  of  tibe  vil- 
lage board  was  reversed  and  the  applicant's 
license  was  ordered  canceled;  and  there- 
after, and  on  the  Ist  day  of  July,  1907,  the 
court  made  the  following  order:  "Now,  on 
this  1st  day  of  July,  1007,  it  being  a  day  of 
the  May,  1907,  term  of  said  court,  the  parties 
herein  being  in  court  by  their  respective  at- 
torneys, this  cause  is  called  for  trial,  and 
now  the  court  having  examined  all  of  the 
evidence  herein,  and  listened  to  tbe  argument 
of  counsel,  finds  the  Issues  in  thlS'  case  in 
favor  of  the  remonstrators  and  against  the 
applicant  and  petitioners,  the  action  of  the 
village  board  of  the  village  of  Dnnbar  in 
granting  a  liquor  license  to  Bernard  Carls 
is  vacated  and  set  aside,  and  it  is  ordered 
and  adjudged  that  the  costs  of  this  case  be 
taxed  to  'the  petitioners.  The  court  finds 
specially  In  addition  to  the  general  findings 
that  there  was  not  the  required  number  of 
bona  fide  resident  freeholders  on  the  peti- 
tion, to  all  of  which  said  petitioners  and 
said  applicant  Bernard  Carls  except,  and 
forty  days  from  the  rising  of  the  court  are 
glTen  to  prepare  and  serve  a  bill  of  excep- 
tions, bond  fixed  at  double  the  costs.  And 
how  on  this  2d  day  of  July,  1907,  this  cause 
coming  on  further  to  'be  heard  on  the  motion 
for  a  new  trial  filed  herein,  the  court,  on 
consideration  thereof,  overruled  the  same,  to 
which  ai>plicant  and  petitioners  except;" 
that  on  tlie  2d  day  of  July,  1907,  tbe  term  of 
the  district  court  adjoomed  without  day; 
that  prior  to  the  time  of  the  adjournment  of 
court  the  plaintiffs  herein  had  no  knowledge 
of  the  entry  of  any  order  which  in  any  way 
affected  them;  that  the  plaintiffs  had  em- 
ployed no  counsel,  and  no  one  was  present 
in  court  who  had  any  authority  to  bind  them 
by  any  agreement,  or  in  any  manner  what- 
ever, and  that  tbe  court  was  without  juris- 
diction to  make  any  order  or  render  any 
judgment  against  them;  that  pursuant  to 
said  order  the  clerk  taxed  the  costs  incurred 
in  the  district  court  upon  appeal,  and  also  all 
costs  incurred  at  the  hearing  before  tbe  vil- 
lage board,  to  the  plaintiffs;  that  the  costs 
BO  taxed  Included  one  Item  of  $262.50  for  the 
bin  of  exceptions  ordered  by  the  remon- 
strators, and  other  costs  such  as  docket  and 
witness'  fees,  aggregating  the  sum  of  |432.20, 
no  single  Item  of  which  was  actually  incur- 
red by  the  plaintlffa  It  was  farther  alleged 
that  the  defendants  were  demanding  tbe  is- 
suance of  execution  by  the  defendant,  the 
clerk  of  the  district  court,  to  be  delivered 
to  the  defendant  sheriff  for  collection  from 
the  property  of  the  plaintiffs ;  that  the  clerk 
and  sheriff  were  proceeding  to  comply  with 
the  demands  of  the  defendants;  that  the 
plaintiffs  are  property  owners  and  freehold- 
ers of  Otoe  county;  that,  by  reason  of  the 
said  order  directing  the  clerk  to  tax  said 
costs  to  them  and  the  entry  so  made  by  him, 
an  apparent  lien  or  charge  is  created  against 
their  pr(^erty,  which  is  a  cloud  upon  their 
title  to  the  same.     The  petition  conduded 
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with  a  prayer  for  the  cancellation  of  that 
portion  of  the  pretended  Judgment  which  di- 
rected the  taxation  of  costs  against  them; 
that  It  be  held  to  be  void  as  against  them, 
and  not  In  any  way  a  Hen  or  charge  against 
their  property;  that  the  defendants  be  en- 
joined from  attempting  to  collect  the  said 
costs  from  or  out  of  their  property,  and  for 
general  equitable  relief. 

It  Is  contended  by  the  defendants  that  the 
proceeding  to  obtain  the  license  in  question 
was  instituted  by  the  plaintiffs ;  that  the  liti- 
gation was  carried  on  by  them,  or  that  they 
had  In  law  become  parties  to  the  proceeding 
In  the  district  court ;  and  that  therefore  the 
order  of  the  court  directing  the  clerk  to  tax 
all  of  the  costs  made  In  that  court  and  before 
the  Tillage  board  to  them  was  not  void,  but 
was  the  proper  order  to  be  made  In  such  a 
proceeding.  There  is  thus  presented  for  our 
determination  the  question  as  to  whether  the 
persons  who  merely  sign  the  petition  of  an 
applicant  for  license  to  sell  malt,  splrltnous, 
and  Tlnons  liquors  under  the  provisions  of 
the  Slocum  law,  who  take  no  further  part 
and  have  no  further  Interest  in  the  subse- 
quent proceeding,  are  either  proper  or  neces- 
sary parties,  and  whether  the  plaintiffs  In 
this  case  were  made  parties  on  the  appeal  to 
the  district  court.  It  must  be  conceded  that, 
unless  the  petitioners  were  in  fact,  or  as  a 
matter  of  law,  parties  to  the  appeal,  the 
district  court  was  without  Jurisdiction  to  or- 
der the  costs  taxed  to  them. 

A  proceeding  to  obtain  a  license  to  sell  malt, 
spirituous,  and  vinous  liquors  Is  a  special 
proceeding,  and  is  regulated  wholly  by  chap- 
ter 50  of  the  Compiled  Statutes.  It  is  pro- 
vided in  that  chapter  that  such  a  license  may 
be  Issued  by  the  licensing  board  whether  It 
be  the  county  commissioners  of  a  county  or 
the  mayor  and  council  of  an  Incorporated 
city  or  village.  If  deemed  expedient  upon  the 
application  by  petition  of  a  majority  of  the 
resident  freeholders  of  the  town,  if  ttie  coun- 
ty is  under  township  organization,  and  if  not 
under  township  organization,  by  a  majority 
of  the  resident  freeholders  of  the  precinct 
where  the  sale  of  such  liquor  Is  proposed  to 
talce  place,  and  in  case  of  an  incorporated 
city  or  village  by  a  majority  of  the  resident 
freeholders  of  the  ward,  setting  forth  that 
the  applicant  Is  a  man  of  respectable  charac- 
ter and  standing  and  a  resident  of  the  state, 
and  praying  that  a  license  may  be  issued  to 
him.  The  law  further  provides  that  after  the 
filing  of  such  a  petition  by  the  applicant  no 
action  shall  be  taken  thereon  until  at  least 
two  weeks'  notice  has  been  given,  and  after 
such  notice,  If  there  be  no  objections  in  writ- 
ing made  and  filed  to  the  issuance  of  the  li- 
cense, and  all  of  the  other  provisions  of  chap- 
ter 50  have  been  complied  with,  It  may  be 
granted.  It  Is  further  provided  that  if  there 
be  any  objections,  protest,  or  remonstrance 
filed  in  the  ofllce  where  the  application  is 
made  against  the  issuance  of  the  license,  and 
If  It  shall  be  Batisfactorily  proven  that  the 


applicant  for  the  license  has  been  guilty  of 
the  violation  of  any  of  the  provisions  of  that 
chapter  within  the  space  o(  one  year,  or  If 
any  former  license  granted  to  the  applicant 
shall  have  been  revoked  for  any  misdemeanor 
against  the  laws  of  this  state,  then  the  board 
shall  refuse  to  issue  such  license.  Section  4, 
c.  50,  provides  that:  "On  the  hearing  of  any 
case  arising  under  the  provisions  of  the  last 
two  sections,  any  x)arty  interested  shall  have 
process  to  comp^  the  attmdance  of  witness- 
es who  shall  have  the  same  compensation,  as 
now' provided  by  law  in  the  district  court,  to 
be  paid  by  the  party  calling  said  witnesses. 
The  testimony  on  said  hearing  shall  be  re- 
duced to  writing  and  filed  in  the  office  of  ap- 
plication, and  if  any  party  feels  himself  ag- 
grieved by  the  decision  in  said  case  he  may 
appeal  therefrom  to  the  district  court,  and 
said  testimony  shall  be  transmitted  to  said 
district  court  and  such  appeal  shall  be  de- 
cided by  the  Judge  of  such  court  upon  said 
evidence  alone." 

It  thus  appears  that  the  right  of  appeal  is 
accorded  to  none  but  a  party  Interested,  and 
it  seems  clear  to  us  that  the  petitioners  are 
not  Interested  parties  within  the  meaning  of 
the  statute.  One  of  the  main  purposes  of  the 
Slocum  law  was  to  establish  local  option  in 
the  matter  of  the  license  and  sale  of  intoxi- 
cating liquors.  Hence,  it  requires,  in  some 
cases,  a  majority  of  the  resident  freeholders 
of  the  governmental  subdivision  in  which  li- 
cense is  to  be  granted  to  sign  the  applicant's 
petition,  while  In  other  subdivisions  it  re- 
quires a  petition  signed  by  at  least  30  of  its 
resident  freeholders  as  an  expression  of  local 
sentiment,  and  to  confer  jurisdiction  upon 
the  licensing  board  to  act  upon  the  applica- 
tion. The  mere  signing  of  the  petition  does 
not  constitute  the  petitioners  "applicants," 
in  the  sense  of  the  word  as  used  In  the  stat- 
utes. As  soon  as  the  petition  is  filed  the 
signers  have  no  further  interest  in  the  mat- 
ter, and  the  proceeding  from  thenceforth  Is 
one  between  the  applicant  and  the  objectors, 
if  any,  to  his  application.  If  objection  is  fil- 
ed, and  the  statements  in  the  petition  are  de- 
nied, the  burden  is  upon  the  applicant,  not  the 
petitioners,  to  prove  by  competent  evidence 
that  his  application  Is  signed  by  the  required 
number  of  qualified  petitioners,  and  if  he 
falls  to  do  so  the  license  must  be  refused. 
Brown  v.  Lutz,  36  Neb.  527,  54  N.  W.  860; 
Brink  worth  v.-Shembeck,  77  Neb.  71,  108  N. 
W.  150.  In  order  to  authorize  the  Issuance 
of  a  license  it  must  also  appear  that  the  ap- 
plicant is  the  real  party  In  interest.  In  re 
Krug,  72  Neb.  576,  101  N.  W.  242.  In  Re 
Thompsen,  84  Neb.  67,  120  N.  W.  952,  It  was 
said:  "Must  the  petitioners  have  personal 
knowledge  that  the  applicant  Is  a  man  of  re- 
spectable character  and  standing  in  the  com- 
munity? Four  only  of  the  petitioners  were 
acquainted  with  the  applicant  The  statute 
does  not  require  the  petitioners  to  have  such 
knowledge.  If  the  allegation  in  the  petition 
with  reference  to  diaracter  is  not  denied. 
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the  ezda«  board  will  generally  accept  that 
statement  as  tme;  if  traversed,  the  appli- 
cant, and  not  the  i>etltloner8,  must  make  the 
proof." 

Again,  it  can  hardly  be  contended  that.  If 
the  applicant  upon  an  adverse  ruling  by  the 
licensing  board  should  decline  to  appeal,  the 
petitioners  would  have  that  right,  and  thus 
compel  the  Issuance  of  a  license  to  one  who 
no  longer  desires  to  procure  it.  So  we  are 
of  opinion  that  ordinarily  the  petitioners  are 
neither  proper  nor  necessary  parties  to  any 
of  the  proceedings  subsequent  to  signing  the 
petition  of  the  applicant  In  so  holding  we 
have  not  overlooked  our  former  decisions, 
which  bold  that  a  member  of  thp  licensing 
board  who  signs  the  applicant's  petition  is 
disquallfled  to  vote  on  the  question  of  grant- 
ing the  license.  We  again  approve  of  what 
is  said  In  those  opinions,  but  we  are  all  agreed 
that  the  foundation  for  the  rule  there  an- 
nounced is  not  that  the  signing  of  the  applica- 
tion makes  the  signers  parties  to  the  proceed- 
ings within  the  meaning  of  the  statute,  but 
by  becoming  a  petitioner  a  member  of  the 
board  disqualified  himself  to  pass  upon  the 
merits  of  bis  own  petition. 

It  is  alleged  in  the  plaintiffs'  petition  that 
tbey  were  not  made  parties  to  the  appeal, 
and  that  the  title  in  the  district  court  was: 
"In  the  matter  of  the  application  of  Bernard 
Carls  to  sell  malt,  spirituous  and  vinous  liq- 
uors ;"  that  the  notice  of  appeal  was  directed 
to  the  chairman  and  board  of  trustees,  to  the 
Tillage  clerk  of  the  village  of  Dunbar,  and 
to  the  applicant;  that  plaintiffs  had  no  no- 
tice of  the  matter  of  the  appeal,  and  had  no 
knowledge  that  any  order  was  entered  against 
tbem  by  the  district  court  of  Otoe  county  un- 
til after  the  adjournment  of  the  term  at  which 
the  appeal  was  heard.  These  allegations  were 
admitted  by  the  demurrer  of  the  defendants, 
and  80  It  clearly  appears  that  the  plaintiffs 
herein  were  not  in  fact  made  parties  to  the 
proceeding  in  the  district  courti  It  is  also 
alleged,  and  Is  admitted  by  the  demurrer, 
that  they  took  no  part  in  such  proceedings ; 
that  no  appearance  was  ever  entered  for  them 
In  that  court,  and  for  these  reasons,  if  for 
no  other,  the  district  court  was  without  Ju- 
risdiction to  make  any  order  whldi  would 
bind  them  in  that  proceeding.  We  are  there- 
fore of  opinion  that  so  much  of  the  order  of 
the  district  court  as  directed  the  clerk  to  tax 
the  costs  of  the  appeal,  of  the  bill  of  excep- 
tions, and  of  the  hearing  before  the  licensing 
board  to  the  petitioners  was  absolutely  void. 

It  to  further  contended  by  the  defendants 
that  plaintiffs  have  mistaken  their  remedy; 
that  tbey  should  have  applied  to  the  district 
court  for  a  retaxatlon  of  the  costs ;  that, 
having  failed  to  do  so,  they  cannot  maintain 
the  present  action.  If  the  district  court,  as 
above  stated,  was  without  Jurisdiction  to 
make  the  order  taxing  the  costs  to  the  peti- 
tioners, the  plaintiffs  herein,  such  an  applica- 


tion was  not  necessary  on  their  part  as  a 
protection  to  their  rights.  If  they  had  made 
such  an  application  no  doabt  the  defendants 
would  contend  that  by  so  doing  they  gave  the 
district  court  Jurisdiction.  Without  deter- 
mining that  question,  it  Is  sufficient  to  say 
that  they  were  not  required  to  take  any  st^s 
in  that  proceeding  by  whl(±  it  could  be  claim- 
ed they  had  entered  an  appearance  and  sub- 
mitted to  the  Jurisdiction  of  the  district 
court.  The  order  being  void  as  to  them,  they 
could  safely  Ignore  It,  and  by  a  proper  pro- 
ceeding enjoin  its  enforcement.  The  peti- 
tion herein  sets  forth  that  although  the  order 
is  void  it  is  an  apparent  lien  or  cloud  upon 
the  title  to  their  real  estate,  and  that  the  de- 
fendants are  proceeding  to  wrongfully  sub- 
ject plaintiffs'  property  to  the  payment  of  the 
costs  mentioned  in  said  order.  This  Is  suffi- 
cient to  confer  Jurisdiction  upon  a  court  of 
equity  to  grant  the  relief  prayed  for. 

We  are  therefore  of  opinion  that  the  plain- 
tiffs' petition  stated  a  cause  of  action ;  that 
the  demurrer  theretowas  properly  sustained ; 
that  the  Judgment  of  the  district  court  was 
right,  and  it  Is  therefore  affirmed. 


KERR  et  al.  v.  McCREARY  et  al. 

(No.  16,596.) 

(Supreme  Court  of  Nebraska.     May  6,  1910.) 

fSyllabiM  by  the  Oovrt.) 
Appeal  and  Ebbob  (f  14*)— AppKiXABLs  Eb- 

BOR. 

Wbeie,  on  appeal  to  this  court,  a  case  is  de- 
cided upon  the  merits,  and  a  mandate  issued  to 
the  district  court  commanding  it  to  enter  a  spe- 
cific judgment,  which  will  finally  dispose  of  all 
the  matters  in  controversy  in  said  case,  pnd  the 
district  court,  in  obedience  to  said  mandate,  en- 
ters a  judgment  In  strict  conformity  therewith, 
such  judgment  is  final,  and  cannot  be  super- 
seded or  appealed  from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ^  54;   Dec.  Dig.  §  14.*] 

Appeal  from  District  Coart,  Adams  Coun- 
ty; Dungan,  Judge. 

Action  by  Thomas  B.  Kerr  and  others 
Willis  P.  McCreary  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Dis- 
missed. 

R.  A.  Batty  and  H.  F.  Favinger,  for  ap- 
pellants. W.  P.  McCreary  and  John  0.  Stev- 
ens, for  appellees. 

.  PER  CURIAM.  This  case  was  before  ns 
and  heard  and  decided  upon  the  merits  April 
24,  1909.  Kerr  v.  McCreary,  84  Neb.  315,  120 
N.  W.  1117.  On  January  6,  1910,  we  modi- 
fled  our  judgment,  and  a  mandate  went 
down  commanding  the  district  court  to  mod- 
ify its  decree  "so  as  to  require  the  defend- 
ant Mary  B.  McCreary,  as  a  condition  of  the 
relief  granted  to  her,  to  pay  to  the  plaintiffs 
the  amount  bid  at  the  foreclosure  sale,  with 
simple  interest  thereon  at  7  per  cent,  per 


•For  other  oases  lea  uun*  topic  and  aectlon  NUMBER  In  Oeo.  ft  Am.  Diss.  1907  to  date,  ft  Reporter  Indexe* 
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anDom  from  the  date  of  said  sale,  except 
for  the  period  during  which  the  plalntUfs 
have  had  the  poBsesslon  of  the  property,  and 
that  she  shall  also  pay  plaintiffs  the  amount 
they  have  paid  for  taxes  on  said  property 
with  10  per  cent  simple  interest  thereon 
from  the  dates  such  payments  were  made" 
In  obedience  to  that  mandate,  and  In  strict 
conformity  therewith,  the  trial  court,  on 
February  10,  1910,  denied  the  request  of 
plaintiffs  to  Include  taxes  which  had  been 
paid  by  their  grantor  prior  to  his  conveyance 
of  the  land  in  controversy  to  plaintiffs,  and 
entered  the  decree  now  complained  of.  This 
constituted  a  final  disposition  of  the  case,  as 
commanded.  On  February  14,  1910,  it  hav- 
ing been  made  to  appear  .to  the  district  court 
that  defendant  Mary  B.  McCreary  had  com- 
piled with  the  decree  of  that  court,  entered 
upon  the  mandate,  the  court  granted  said 
defendant  a  writ  of  assistance  to  place  her 
in  possession  of  the  property  In  controversy. 
On  application  of  plaintiffs,  the  court  al- 
lowed a  supersedeas,  and  plaintiffs  filed  their 
appeal  to  this  court  Defendant  now  moves 
that  said  supersedeas  be  vacated  so  as  to 
permit  the  Judgment  of  this  court  as  finally 
rendered  and  compiled  with  by  the  district 
court  to  become  effective. 

An  examination  of  the  record  now  before 
OS  shows  that  all  of  the  matters  which  plain- 
tiffs seek  to  review  on  this  appeal  were  be- 
fore the  court  and  were  decided  by  Its  for- 
mer Judgment  and  that  the  decree  entered 
by  the  district  court  Is  in  strict  compliance 
with  the  mandate  from  this  court.  When 
the  district  court  received  the  mandate  of 
this  court  commanding  specific  action,  it 
could  not  lawfully  do  other  than  obey  the 
commands  of  said  mandate.  Its  discretion 
was  at  an  end.  Having  executed  the  man- 
date of  this  court  in  strict  conformity  with 
Its  terms,  its  action  Is  not  subject  to  review. 

The  motion  of  defendant  for  an  order  va- 
cating the  supersedeas  granted  by  the  dis- 
trict court  Is  sustained;  and,  as  this  ruling 
upon  the  motion  leaves  nothing  else  which 
can  be  reviewed  on  the  present  appeal,  the 
appeal  should  be,  and  It  is,  dismissed. 

SEDGWICK,  J.,  not  sitting. 


BAKER  V.  STATE.    (No.  16,522.) 
(Supreme  Court  of  Nebraska.    May  5,  1910.) 

(Svllabiu  hv  the  Court.) 

1.    BWAMT     (i     4*)  —  IltrOBlCATION  —   SUFFI- 
CIENCY. 

In  a  prosecution  for  bigamy,  the  allegation 
in  the  informatioii  that  the  defendant  married  a 
person  named  at  a  specified  time  and  place,  and 
then  and  there  had  the  said  (naminK  her)  for 
bis  wife,  is  a  sufficient  aIle{;atlon  of  the  first 
marriage,  without  the  further  allegation  that 
the  parties  then  bad  "a  legal  right  to  marry." 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Cent 
Dig.  M  19-29;   Dec.  Dig.  |  4.*] 


2.  BiOAHT  (§  8*)— BviDBWc»— ADinssiBiLirr. 
In  a  prosecution  for  bigamy,  when  it  ap- 
pears that  the  first  wife  is  still  living,  it  is  erro- 
neous to  exclude  evidence  offered  by  defendant 
tending  to  show  that  prior  to  his  second  mar- 
riage he  was  ciedibly  informed  that  bis  first 
wife  had  obtained  a  divorce,  and  that  he  had 
sufficient  reason  to  believe  and  did  believe  the 
information  so  received,  and  relied  thereon  in 
good  faith. 

[E^.  Note.— For  other  cases,  see  Bigamy,  Cent 
Dig.  H  41-49;   Dec  Dig.  I  &•] 

Letton,  J.,  dissenting. 

Emor  to  District  (Toort,  Oass  County;  Pern- 
berton.  Judge. 

Charles  J.  Baker  was  convicted  of  bigamy, 
and  he  brings  error.    Reversed  and  remanded. 

A.  N.  Sullivan,  for  plalntUt  In  error.  W. 
T.  Thompson  and  G.  W.  Ayres,  for  the  State. 

SEDGWICK,  J.  The  defendant  who  Is 
the  plaintiff  in  error  here,  was  convicted  of 
the  crime  of  bigamy  In  the  district  court  of 
Cass  county.  It  was  charged  in  the  Infor- 
mation that  "oa  or  about  the  22d  day  of  May, 
A.  D.  1883,  in  the  county  of  Lake,  in  the 
state  of  Ohio,"  the  defendant  "did  then  and 
there  marry  one  Abigal  L.  Shaw,  and  her,  the 
said  Abigal  L.  Shaw,  then  and  there  had  for 
his  wife,  and  •  •  •  being  so  married  to 
the  said  Abigal  ti.  Shaw,  as  aforesaid,  aft- 
erwards and  during  the  life  of  the  said  Abi- 
gal li.  Shaw,  his  wife,"  did  marry  one  Lillian 
L.  Vroman. 

1.  It  Is  first  contended  that  the  Information 
Is  Insufficient  in  that  "it  does  not  allege  that 
the  parties  to  the  first  marriage  had  any  legal 
right  to  marry."  There  has  been  some  con- 
flict In  the  authorities  as  to  the  manner  of 
alleging  the  first  marriage  in  prosecutions  for 
bigamy,  particularly  with  regard  to  the  for- 
mality with  which  the  particulars  of  sucb 
marriage  should  be  set  forth  in  the  infor- 
mation. Few  courts  have  gone  so  far  as  to 
hold  that  It  la  necessary  to  allege  specifically 
that  the  first  marriage  was  a  legal  one.  In 
Kc^ke  T.  People,  43  Mich.  41,  4  N.  W.  651, 
the  court,  by  Campbell,  J.,  said:  "An  aver- 
ment setting  out  the  first  marriage  must  be 
presumed  to  intend  a  lawful  marriage,  and 
the  proscutlon  must  prove  one."  This  view 
of  the  law  has  been  practically  adopted  In 
this  state.  Hills  v.  State,  61  Neb.  689,  85  N. 
W.  836,  67  li.  R.  A.  155.  We  thhik  that  thU 
holding  Is  well  supported  by  the  authorities, 
and  the  objection  therefore  to  the  infor- 
mation is  not  well  taken. 

2.  The  defendant  testified  in  his  own  be- 
half, and  was  asked  by  his  counsel  whether 
he  had  received  a  letter  from  his  daughter 
In  regard  to  his  wife  haying  obtained  a  di- 
vorce. Upon  objection,  he  was  not  allowed 
to  answer  this  question,  and  thereupon  he 
offered  to  prove  by  his  own  testimony  that 
after  he  and  his  first  wife  had  separated,  and 
while  he  was  living  in  Nebraska,  and  his 
wife  was  living  in  Ohio,  he  received,  a  letter 
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from  hla  daughter  who  was  also  living  In 
Obio,  In  which  she  Informed  the  defendant 
that  hl8  wife  had  obtained  a  divorce.  He  al- 
so offered  to  prove  that  he  relied  upon  the 
Information  ao  obtained,  and  believed  that  It 
was  true,  and  that  the  letter  In  question  had 
been  destroyed.  There  were  some  informali- 
ties in  making  these  offers,  and  pethaps  there 
-vrere  technical  reasons  that  might  have  jus- 
tified the  court  in  snatalning  the  objection  to 
tbe  questions  and  offers.  No  matters  of  that 
kind,  however,  are  now  Insisted  upon  by  tbe 
state,  and  upon  the  whole  record  It  wonld 
seem  that  the  oourt  Intended  to  exclude  all 
BTldence  of  any  Infwmatlon  to  the  defend- 
ant that  his  wife  had  procured  a  divorce,  or 
tbat  the  defendant  bad  ground  to  believe  and 
did  believe  that  the  marriage  relation  had 
been  dissolved. 

When  a  defendant  Is  on  trial  charged  with 
a  dime,  and  offers  evidence  tending  to  prove 
a  defense  which  would  require  his  acquittal 
of  the  crime  charged,  the  court  cannot  ex- 
dnde  such  evidence  on  the  ground  t>f  its 
'weakness  or  insufflciency.  It  is  not  the  prov- 
luce  of  the  court  to  determine  that  the  evi- 
dence offered  by  the  accused  Is  weak  and  if 
received  would  not  be  sufficient  to  prove  the 
point  to  which  it  is  directed.  The  jury  must 
pass  upon  the  weight  and  sufficiency  of  the 
evidence;  and  if  the  evidence  is  competent 
and  tends  to  prove  a  fact  which;  if  establish- 
ed, would  constitute  a  defense  it  must  be 
received  and  submitted  to  the  Jury  with  prop- 
er instructions.  Tbe  trial  court  having  ex- 
cluded evidence  tending  to  show  that  tbe 
defendant  had  reason  to  believe  and  did  be- 
lieve that  his  former  wife  had  been  divorced, 
tbe  question  Is  whether  the  statute  Is  abso- 
Inte,  and  admits  of  no  defense  where  there 
has  been  a  second  marriage,  except  the  de- 
fense that  the  former  wife  was  dead  or  in 
fact  divorced  beCore  the  second  marriage. 

If  one  of  the  married  parties  dies  or  there 
la  a  legal  divorce,  the  survivor  thereby  be- 
comes single,  and  under  our  laws  has  the 
same  right  to  contract  marriage  that  he  bad 
to  contract  his  first  marriage.  The  question 
presented  is  whether,  if  one  is  mistaken  In 
r^ard  to  the  death  or  divorce  of  his  wife, 
and  acting  under  that  mistake  contracts  a 
seoond  marriage,  the  statute  is  absolute,  and 
be  is  guilty  of  crime  without  regard  to  the 
grounds  of  his  belief  or  bis  good  faith  In  con- 
tracting tbe  second  marriage.  In  Reynolds 
v.  State,  58  Neb.  49,  78  N.  W.  483,  the  In- 
formation charged  that  the  defendant  was 
married  to  one  Jennie  Ford  in  1895,  and  in 
1897  was  married  to  one  lizzie  Caulk.  One 
of  tbe  principal  questions  considered  in  tbe 
case  was  whether  there  was  a  valid  marriage 
with  Jennie  Ford.  It  was  shown  that  Jennie 
Ford  was  married  to  Frank  Ford  In  1884, 
and  of  course  If  Frank  Ford  was  living  at 
the  time  of  her  alleged  marriage  with  the 
defendant  she  could  not  that  become  the 
wife  of  tbe  defendant.  Upon  the  trial  she 
was  allowed  to  testify  that  she  bad  received 


a  letter  from  aome  one  in  Kansas  City  In- 
forming her  of  the  death  of  the  said  Frank 
Ford.  The  trial  court  denied  the  motion  t» 
strike  out  this  evidence,  and  in  the  opinion 
of  this  court  it  was  stated  that  the  motion 
should  bave^been  sustained.  This  court  said: 
"The  witness  was  not  on  trial;  her  intent, 
whether  criminal  or  Innocent,  was  not  in  Is- 
sue, and,  therefore,  her  belief  touching  the 
contents  of  the  letter  was  wholly  immate- 
rial." Some  of  tbe  language  used  in  that 
opinion  was  quite  appropriate  to  the  ques- 
tion there  being  discussed,  but  wholly  Irrel- 
evant to  the  question  now  under  considera- 
tion. By  the  second  paragraph  of  the  syl- 
labus the  question  presented  In  this  case  was 
specially  reserved  and  not  decided. 

Under  statutes  like  ours  the  authorities 
are  not  entirely  in  harmony.  The  statute  of 
Alabama,  like  ours,  made  it  criminal  for  any 
person  having  a.  former  wife  or  husband  to 
marry  another  in  that  state.  It  made  an  ex- 
ception in  favor  of  one  who  has  procured  a 
decree  of  divorce,  "the  decree  allowing  him 
or  her  to  marry  again,"  and  an  exception  like 
ours:  "Any  person  who,  at  the  time  of  the 
second  marriage,  did  not  know  his  or  her 
former  husband  or  wife  was  living,  if  such 
husband  or  wife  had  been  absent  for  the  last 
five  years  preceding  such  marriage."  Under 
that  statute  the  court  held  (Jones  v.  State, 
67  Ala.  84)  that  "the  only  criminal  intent, 
which  is  of  the  essence  of  the  offense,  is  the 
intent  to  marry  the  second  time,  not  know- 
ing the  husband,  who  had  been  absent  only 
one  year,  to  be  dead,"  and  the  court  said  in 
the  opinion:  "Whoever  marries  the  second 
time,  having  a  former  husband  or  wife  living, 
absent  for  a  less  period  than  five  years,  vio- 
lates the  statute,  and  is  subject  to  punish- 
ment" The  opinion  quotes  from  and  appar- 
ently follows  Commonwealth  v.  Mash,  7  Mete. 
(Mass.)  472. 

In  State  v.  Zichfeld,  23  Nev.  304,  46  Pac. 
802,  34  L.  R.  A.  784,  62  Am.  St.  Rep.  800, 
the  court  quoted  from  the  language  of  Shaw, 
C.  J.,  apparently  with  approval,  as  follows: 
"Whatever  one  voluntarily  does,  he,  of  course, 
intends  to  do.  If  the  statute  has  made  it 
criminal  to  do  any  act  under  peculiar  cir- 
cumstances, the  party  voluntarily  doing  that 
act  is  chargeable  with  the  criminal  intent  of 
doing  it"  The  Nevada  court,  however,  was 
not  then  considering  the  point  herein  dis- 
cussed. The  questions  before  the  court  in 
that  case  were  whether  a  marriage  is  valid, 
although  the  statutory  provisions  in  regard 
to  solemnization  have  not  been  complied 
with;  and  can  married  persons  divorce  them- 
selves by  their  contract  for  that  purpose? 
The  case  therefore  does  not  afford  much  as- 
sistance in  determining  the  present  question. 

In  Commonwealth  v.  Mash,  7  Mete  (Mass.) 
472,  the  trial  court  Instructed  the  Jury: 
"That  the  defendant's  ignorance  that  her  said 
husband,  Peter  Mash,  was  alive,  and  her 
honest  belief  that  he  was  dead,  constituted 
no  legal  defense."    The  facts  in  this  case 
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are  briefly  stated  In  the  opinion  by  Mr.  Chief 
Justice  Shaw,  who,  In  referring  to  the  In- 
struction of  the  trial  court,  said:  "The  rule, 
as  thus  laid  down.  In  effect,  was  that  a 
woman  whose  husband  suddenly  left  her 
without  notice,  and  saying,  when  he  went  out, 
that  be  should  return  immediately,  and  who  Is 
absent  between  three  and  four  years,  though 
she  have  made  inquiry  after  him,  and  Is  ig- 
norant of  his  being  alive,  but  honestly  be> 
lieves  him  to  be  dead,  if  she  marries  again, 
is  guilty  of  polygamy."  The  eminent  chief 
Justice  then  stated  the  substance  of  the  stat- 
ute defining  the  crime,  and  declared  the  law 
of  tiiat  state  as  follows:  "It  appears  to  us 
that  in  a  matter  of  this  Importance,  so  essen- 
tial to  the  peace  of  families  and  the  good 
order  of  society,  It  was  not  the  Intention  of 
the  law  to  make  the  legality  of  a  second  mar- 
riage, whilst  the  former  husband  or  wife  Is 
in  fact  living,  depend  upon  Ignorance  of  such 
absent  party's  being  alive,  or  even  upon  an 
honest  belief  of  such  person's  death.  Such 
belief  might  arise  after  a  very  short  absence. 
But  it  appears  to  us  that  the  Legislature 
intended  to  prescribe  a  more  exact  rule,  and 
to  declare,  as  law,  that  no  one  should  have 
a  right,  upon  such  ignorance  that  the  other 
party  is  alive,  or  even  upon  such  honest  be- 
lief of  his  death,  to  take  the  risk  of  marry- 
ing again,  unless  such  belief  is  confirmed 
by  an  absence  of  seven  years,  with  ignorance 
of  the  absent  party's  being  alive  within  that 
time.  It  is  analogous  to  other  provisions  and 
rales  of  law,  by  which  a  continued  absence 
of  a  person  for  seven  years,  without  being 
heard  of,  will  constitute  a  presumption  of  his 
death."  The  history  of  the  enactment  of 
their  statute  Is  given,  and  the  conclusion 
reached  Is  based  upon  the  Intention  of  the 
Legislature  In  enacting  the  law,  and  this  in- 
tention is  derived,  to  some  extent  at  least, 
from  changes  in  the  proposed  legislation  while 
the  matter  was  under  consideration  by  the 
Legislature.  The  law  so  announced  is  con- 
trary to  the  rule  finally  ^tablisbed  In  Eng- 
land after  much  consideration  aud  debate. 
The  reputation  and  recognized  ability  of  the 
renowned  author  of  that  opinion  have  un- 
doubtedly had  much  Influence  with  those 
American  courts  who  have  followed  the  rule 
there  laid  down.  It  is  to  be  noticed  that  the 
judgment  in  that  case  was  never  enforced 
against  the  defendant  The  court  did  not 
pass  sentence  upon  the  defendant,  but  took 
a  recognizance  for  her  appearance  at' court  at 
a  future  day.  In  the  meantime  she  obtained 
a  full  pardon  from  the  Governor,  and  plead- 
ed that  pardon  in  bar  of  sentence,  and  the 
court  thereupon  ordered  her  discharge.  In 
this  way  the  court  and  the  Governor  accom- 
plished that  which  it  seems  the  Legislature 
should  have  done,  but  neglected  to  do. 

In  a  recent  case  the  court  of  that  state 
felt  compelled  to  follow  the  decision  in  Com- 
monwealth V.  Mash,  because  it  had  "l>een 
since  acted  upon  as  a  part  of  our  system  of 
law  regulating  marriages,  and  controlling  per- 


sons contemplating  marriage,"  and  the  court 
farther  said:  "If  the  reasons  which,  after 
much  difference  of  opinion,  have  led  to  the 
final  declaration  in  England  that  an  honest 
and  reasonable  belief  in  the  death  of  the 
former  wife  or  husband  is  a  good  defenise  to 
a  prosecution  for  polygamy  should  be  dealt 
with  here,  *  It  should-  be  by  that  department 
of  the  government  which  has  the  lawmaking 
power."  Commonwealth  v.  Hayden,  163  Mass. 
453,  40  N.  a  846,  28  L.  R.  A.  318,  47  Am. 
St.  Rep.  468. 

The  question  being  still  ondetermined  in 
this  state,  we  feel  at  liberty  to  examine  tho 
reasons  given  by  courts  holding  a  different 
doctrine.  In  Texas  the  matter  seems  to  be 
determined  by  the  provisions  of  their  Crim- 
inal Code.  "If  a  person  laboring  under  a  mis- 
take as  to  a  particular  fact  shall  do  an  act 
which  would  otherwise  be  criminal,  he  is 
guilty  of  no  offense.  The  mistake  as  to  fact 
which  will  excuse,  under  the  preceding  ar- 
ticle, must  be  such  that  the  person  so  acting 
under  a  mistake  would  have  been  excusable 
had  his  conjecture  as  to  the  fact  been  cor- 
rect; and  it  must  also  be  such  mistake  as 
does  not  arise  from  a  want  of  proper  care 
on  the  part  of  the  person  committing  the  of- 
fense." Watson  V.  State,  18  Tex.  App.  76. 
In  that  case  it  was  held  unnecessary  to  define 
in  an  instructi<Hi  what  is  meant  by  proper 
care,  and  that  an  incorrect  definition  would 
reqalre  a  reversal  of  the  Judgment 

In  Indiana  the  law  Is  stated  to  be  that 
"In  a  prosecution  for  bigamy,  it  is  proper  -to 
charge  the  Jury  that  if  they  believe  from  the 
evidence  that  the  defendant  had  been  Inform- 
ed that  his  wife  had  been  divorced,  and  that 
he  had  used  due  care,  and  made  due  inquiry, 
to  ascertain  the  truth,  and  had,  considering 
all  the  circumstances,  reason  to  believe,  and 
did  believe,  at  the  time  of  his  second  mar- 
riage, that  his  former  wife  had  been  divorced 
from  him,  then  they  should  find  for  the  de- 
fendant." Squire  v.  State,  46  Ind.  459.  In 
Bishop  on  Statutory  Crimes  the  subject  Is 
discussed,  and  the  conclusion  of  the  discus- 
sion Is  given  In  these  words:  "He  is  to  be 
Judged  by  the  rule  of  the  unwritten  law, 
which  pervades  the  entire  system  of  our  crim- 
inal Jurl^rudence,  that  In  the  absence  of 
carelessness  or  other  fault,  men  are  exempt 
from  criminal  liability  who  act  uprightly  on 
what  appear  to  them  to  be  the  facts,  equally 
when  the  appearances  are  found  afterwards 
to  be  false  as  when  they  are  true."  Bishop 
on  Statutory  Crimes  (3d  Ed.)  g  596a.  In  a 
note  to  this  section  the  author  says:  "The 
question  has  been  a  good  deal  muddled  in 
some  of  the  cases."  In  this  note  some  of  the 
cases  are  referred  to  In  which  the  defendant 
was  held  guilty  under  such  drcnmstances, 
and,  in  criticising  these  cases,  It  is  said:  "It 
is  to  be  further  noted  of  them,  as  circumstan- 
ces not  Inspiring  confidence  In  their  conclu- 
sions, that  the  Judges  seemed  utterly  ob- 
livious to  the  familiar  rule  of  statutory  In- 
terpretation, that  legislative  acta  are  to  be 
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construed  In  connection  with,  and  aa  limiting 
and  limited  by,  the  unwritten  law.  And, 
looking  onli/  at  the  statute,  as  they  should 
not,  and  taking  no  cognizance  of  the  doc- 
trines of  the  common  law,  which  they  should, 
they  were  so  confident  In  their  own  superior 
wisdom  as  to  refuse,  to  convicted  men,  the 
boon  of  laying  the  question  before  the  Judges 
In  banc,  though  they  knew  that  other  judges 
were  of  <^inion  contrary  to  their  own.  A 
frame  of  mind  like  this  Is  not  jndiclal."  In 
regard  to  the  case  of  Commonwealth  v. 
Mash,  snpra,  and  In  regard  to  the  rule  there 
announced.  It  Is  said:  "But  this  sort  of  doe- 
trine  appears  not  to  prevail  to  any  considera- 
ble extent  In  our  other  states." 

It  Is  true  that  crimes  against  the  marriage 
relation  are  dangerous  to  the  peace  of  so- 
ciety and  injurious  to  the  morals  of  the  peo- 
ple. Bigamy  Is  a  crime  severely  punished  by 
the  laws  of  all  civilized  states.  It  destroys 
the  happiness  of  families  and  social  order ; 
it  places  the  stigma  of  illegitimacy  upon  inno- 
cent children ;  it  complicates  and  prevents 
the  regular  descent  of  property ;  and  de- 
prives the  unoffending  of  their  rightful  in- 
heritance. The  law  will  not  allow  its  i)enal- 
ties  to  be  evaded  by  trifling  or  unsubstan- 
tial excusea  Divorces  are  matters  of  record. 
These  records  are  for  the  Information  of  all 
parties  Interested.  A  certified  copy  of  the 
decree  will  resolve  all  doubts.  One  who  con- 
templates a  second  marriage  on  the  faith  of 
a  divorce  should  use  such  care  and  precau- 
tion as  the  great  Importance  of  the  act  de- 
mands. If  he  has  had  a  former  wife  who 
has  not  been  so  long  absent  and  unheard  of 
as  that  the  law  presumes  her  death,  he  will 
not  be  Justified  In  assuming  the  existence  of 
a  divorce  from  rumors,  or  from  statements 
of  individuals  who  have  no  special  means 
of  knowledge.  No  lapse  of  time  will  raise  a 
presumption  of  divorce.  Substantial  evi- 
dence is  required  to  Justli^  such  a  conclu- 
sion. But,  as  stated  by  Mr.  Bishop,  when  a 
man  Is  misled  without  his  own  fault  or  care- 
lessness concerning  facts,  and  while  so  mis- 
led, acts  as  be  wonld  be  Justified  in  doing 
were  the  facts  as  he  believes  them  to  be, 
he  is  legally  Innocent,  the  same  as  he  Is  In- 
nocent morally.  1  Bishop's  Criminal  Law, 
503. 

The  defendant  should  have  been  allowed 
to  make  such  proof  If  he  could,  and,  upon 
evidence  tending  to  show  such  a  condition, 
the  question  as  to  his  Information  and  good 
faith — that  Is,  as  to  the  sufilclency  of  his 
groimd  of  belief — and  whether  In  fact  he 
did  believe  that  the  obligations  of  his  for- 
mer marriage  had  been  removed  by  a  legal 
divorce,  should  be  submitted  to  the  Jury  with 
proper  instructions. 

Because  of  the  error  In  regard  to  this  evi- 
dence, the  judgment  Is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 


LICTTON,  J.  (dissenting  as  to  conclusion). 
I  have  no  fault  to  find  with  the  law  laid 
down  In  the  opinion,  but  it  seems  to  me  that 
It  Is  Inapplicable  to  the  facts  in  this  case, 
and  that  the  exclusion  of  the  offered  testi- 
mony was  not  prejudicial.  The  evidence 
shows  that  defendant  was  married  in  1883, 
and  lived  with  his  wife  for  25  years.  She 
bore  him  six  children,  five  of  whom  were 
living  at  the  time  of  the  trial.  The  family 
home  was  in  Ashtabula,  Ohio.  Baker  and 
his  wife  had  lived  somewhat  unhappily,  and 
they  separated  some  time  in  the  summer 
of  1908.  In  the  latter  part  of  September 
or  the  first  of  October,  1908,  he  left  Ashtab- 
ula, where  his  wife  and  family  were,  and 
came  to  his  brother's  home  in  Niobrara,  Neb., 
where  he  remained  until  about  the  20th  of 
December,  1908.  He  testlQes  that  while 
there  he  received  a  letter  from  his  daughter, 
Mrs.  Knapp;  that  he  bnrned  up  a  lot  of  let- 
ters and  presumes  that  letter  was  amongst 
those  he  burned.  He  then  offered  to-  prove 
that  he  showed  this  letter  to  his  brother 
Frank,  that  It  Informed  him  that  his  wife 
bad  obtained  a  divorce,  and  that  the  infor- 
mation was  believed  by  htm  and  relied  upon 
by  him.  The  defense  also  offered  to  prove 
by  Frank  Baker  that  the  defendant  received 
such  a  letter,  that  he  read  It,  that  it  contain- 
ed Information  that  defendant's  wife  had 
obtained  a  divorce  in  Ashtabula.  These  of- 
fers were  rejected  and  the  evidence  excluded. 
He  married  again  on  January  11th,  a  few 
days  more  than  three  months  from  the  time 
he  left  Ohio.  After  his  arrest  he  stated  he 
had  been  Informed  by  a  lawyer  that  his  first 
marriage  was  not  legal,  and  that  it  was  un- 
necessary to  procure  a  divorce.  The  testi- 
mony of  this  attorney  was  offered  by  him 
and  received,  to  the  effect  that  he  had  told 
Baker  the  marriage  laws  of  Ohio,  as  to  the 
marrloge  of  minors,  had  not  been  complied 
with  at  the  time  of  the  marriage,  but,  he 
also  testifies  he°  told  him  that  his  wife  was, 
at  least,  a  common-law  wife,  and  that  his 
advice  was  that,  "to  clear  up  the  matter, 
the  easiest  way  would  be  to  get  a  divorce." 

The  case  stands  thus:  A  man  leaves  his 
wife  and  family  In  Ohio,  came  to  Nebraska, 
and  In  about  three  months  from  the  time  of 
leaving,  married  again.  His  wife  testifies 
that  after  he  came  west  she  wrote  to  him 
for  money  for  the  support  of  the  family,  and 
this  is  not  disputed.  Conceding  that  he  had 
received  the  letter  from  his  daughter,  could 
this  fact  change  the  legal  and  necessary  re- 
sult of  the  undisputed  facts?  He  knew  that 
his  wife  was  living  in  Ashtabula,  and  that 
the  expenditure  of  a  few  cents  would  pro- 
cure him  information  from  the  proper  officer 
as  to  whether  a  divorce  had  been  granted. 
The  time  was  so  short  since  he  left  his  wife 
that  he  was  not  justified  in  blindly  accepting 
such  a  statement,  even  if  made.  He  made 
no  attempt  to  ascertain  the  facts.    The  case 
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Is  different  from  one  where  there  was  any 
care  taken  or  any  diligence  used,  or  where 
there  could  be. any  well-grounded  reason  for 
such  a  belief.  There  can  be  no  doubt  that 
the  defendant  did  not  use  due  care,  because 
the  proof  shows  he  used  no  care  at  all,  and 
made  no  Inquiry,  and,  under  all  the  authori- 
ties, due  care  and  due  Inquiry  are  essential 
to  such  a  defense.  It  has  been  well  said 
that,  "No  man  can  be  acquitted  of  the  re- 
sponsibility for  a  wrongful  act,  unless  he 
employs  the  means  at  command  to  Inform 
himself.  Not  employing  such  means,  though 
he  may  be  mistaken,  he  must  bear  the  conse- 
quences of  his  negligence.  If  he  relies  on 
information  obtained  from  others,  he  should 
have  some  Just  reason  to  believe  that  from 
them  he  could  obtain  information  on  wUcb 
he  may  safely  rely." 

If  the  evidence  had  been  received,  it  would 
not  have  been  erroneous  for  the  court  to 
Instruct  the  jury  that,  nnder  the  circumstan- 
ces of  .the  case^  it  did  not  constitute  a  de- 
fense. If  such  facts  as  those  offered  to  be 
proved  constitute  a  valid  defense  in  a  prose- 
cution for  bigamy,  then  a  man  may  acquire 
a  new  family  with  impunity  every  90  days 
If  he  only  testify  that  a  relative,  within  90 
days  from  his  departure  from  his  wife  and 
home,  wrote  him  a  letter  telling  blm  that  his 
wife  bad  received  a  divorce. 

I  think  that,  under  all  the  circumstances 
shown,  the  court  committed  no  error  in  ex- 
cluding this  testimony,  because,  even  if  es- 
tablished, it  did  not  constitute  a  defense. 
Under  all  the  facts  proved,  I  think  that  the 
sentence  Is  too  severe  and  should  be  reduced, 
but  a  new  trial  should  not  be  granted. 


DWINELIi  V.  WATKINS  et  al.     (No.  16,027.) 
(Supreme  Court  of  Nebraska.    May  5, 1910.) 

(Syllahtu  ly  the  Court.) 

MoBTOAOES  (I  491*)— FoBECLOSURB!— Relief  to 

Defkndant. 

Where  certain  personal  property  was  ex- 
changed for  real  estate,  and  a  note  and  mort- 
gage upon  the  land  was  given  to  cover  the  ex- 
cess in  value  of  the  real  over  the  personal  prop- 
erty, the  note  and  mortxage  will  be  canceled  and 
set  aside  in  the  hands  of  the  original  payee 
when  it  appears,  in  an  action  to  foreclose  the 
mortgage,  that  the  property  was  of  equal  value 
at  the  time  of  the  exchange,  and  that  the  mort- 
gagors, who  were  ignorant  of  land  values  and 
had  so  informed  the  other  party,  had  been  de- 
ceived and  misled  as  to  the  value  and  quality 
of  the  land  by  the  owner  of  the  land  and  by 
their  agent  who,  in  fact,  was  also  acting  for  the 
owner,  but  which  fact  was  unknown  to  them. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  1434r-1437 ;   Dec.  Dig.  {  491.*] 

Appeal  from  District  Court,  Howard  Coun- 
ty; Paul,  Judge. 

Action  by  Luther  P.  Dwinell  against  Frank 
Watklns  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 


T.  T.  Bell,  for  appellant  Frank  3.  Tay- 
lor and  Hall,  Woods  &  Pound,  for  appelleeB. 

LBTTON,  J.  This  action  was  brought  to 
foreclose  a  mortgage  glv«i  to  secure  a  note 
for  $3,500.  Defendants  admit  the  execution 
of  the  note  and  mortgage,  but  In  a  cross-pe- 
tltk>n,  which.  In  substance,  alleges  that  the 
note  and  mortgage  were  fraudulently  obtain- 
ed, and  there  was  no  consideration  for  their 
execution  and  delivery,  pray  for  their  can- 
cellation, and  that  their  title  be  quieted  to  the 
premises  described. 

The  evidence  shows  that  the  defendants 
lived  in  Lincoln;  that  Bertha  Watklns  was 
engaged  in  keeping  a  rooming  and  boarding 
house,  and  that  Frank  Watklns,  her  hus- 
band, was  engaged  in  the  grocery  business, 
and  had  formerly  been  a  stage  carpenter; 
that  he  had  no  knowledge  of  the  value  of 
the  land  In  Howard  county  and  no  exx>erience 
as  to  the  quality  or  productivity  of  soil; 
that  Mrs.  Watklns  was  desirous  of  dispos- 
ing of  tbe  rooming  house,  and  that  about 
April  1,  1905,  one  Loman  was  employed  by 
her  as  an  agent  or  broker  for'  the  purpose 
of  finding  a  purchaser  for  the  property.  Soon 
afterward  Loman,  who  was  an  old  acquain- 
tance and  friend  of  the  plaintiff  Dwinell,  In- 
formed Mrs.  Watklns  that  Dwinell  had  240 
acres  of  land  in  Howard  county  which  he 
desired  to  dispose  of,  and  which  he  might  ex- 
change for  the  furniture.  In  company  with 
Loman,  Mr.  Watklns  went  to  Grand  Island 
by  rail,  and  from  there  was  driven  out  to 
see  the  land,  upon  which  the  plaintiff  with 
his  family  resided.  They  arrived  at  the  farm 
about  noon  on  Sunday,  and  after  taking  din- 
ner with  the  family,  Watklns  spent  about  an 
hour  In  looking  over  the  land  with  Dwinell 
and  Loman.  This  was  about  the  middle  of 
April  and  no  crops  were  then  growing.  They 
returned  to  Lincoln  the  same  day.  Watkina 
testifies  that  he  made  no  Inquiries  of  any 
one  as  to  the  value  or  quality  of  the  land  ex- 
cept Dwinell  and  Loman;  that  he  told  them 
he  knew  nothing  about  the  quality  or  value 
of  land  himself,  and  that  he  should  rely  up- 
on what  they  told  him;  that  Dwinell  told 
him  the  land  was  worth  $6,500 ;  said  it  was 
all  good  tillable  land;  that  there  were  only 
85  acres  under  cultivation,  but  it  could  all  Iw 
cultivated;  and  that  Loman  also  told  him 
the  land  was  forth  $6,500.  He  testifies  that 
on  the  way  home  he  suggested  to  Loman  that 
they  stop  in  St.  Paul,  and  make  some  inqui- 
ries with  regard  to  the  land,  but  that  Loman 
told  him  that  be  was  well  acquainted  with 
the  land;  that  it  was  worth  the  money,  and 
he  would  have  no  trouble  at  all.  It  appears 
that  Loman  had  participated  In  making  the 
sale  to  Dwinell  some  years  before,  and  that 
he  had  the  land  for  sale  as  Dwinell's  agent 
before  the  time  he  was  employed  by  Wat- 
kins,  but  both  Mr.  and  Mrs.  Watklns  testi- 
fy that  they  were  not  aware  that  Loman 
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was  acting  as  agent  tor  Dwinell.  Some  ot 
tills  testimony  is  contradicted  by  Dwinell 
and  Loman.  But  Dwinell  admits  that  he 
said  the  land  was  worth  $6,500,  and  that  it 
coTold  all  be  ploughed  except  45  or  50  acres. 
Ltoman  testifies  that  Watklns  knew  he  was 
acting  for  both  parties.  Another  witness 
says  Loman  told  him,  in  speaking  of  this 
transaction,  that  Dwlnell's  price  was  $5,200 
but  they  had  inflated  It  to  $6,500,  and  that 
he  also  said  the  land  was  so  sandy  it  should 
be  shown  either  when  corered  .with  snow 
or  jnst  attet  a  rain,  when  the  soil  would  ap- 
pear dark.  The  preponderance  of  the  evl- 
dmce  shows  that  the  fait  market  value  of 
the  land  at  tlie  time  of  the  transaction  was 
about  $10  or  $12  per  acre,  that  It  Is  mostly 
sandy  and  gravelly,  and  that  only  a  small 
portion  of  It  is  susceptible  of  cultivation. 
Tbe  district  court  found  specifically  that  by 
reason  of  the  fraudulent  representations  of 
the  plaintiff  and  his  agent  Loman  the  de- 
fendants were  induced  to  purchase  the  prem- 
ises for  $6,500  and  deliver  the  note  and 
mortgage  for  $3,500,  that  the  land  was  rea- 
8onal>ly  worth  from  $2,400  to  $3,000  at  the 
time,  and  tliat  the  furniture  delivered  to 
plaintiff  was  of  the  same  or  greater  valne 
than  the  land;  that  defendants  sustained 
damages  to  an  amount  equal  to  the  amoimt 
of  tbe  note  and  mortgage;  that  they  are  en- 
titled to  have  the  same  allowed  as  a  counter- 
claim, and  found,  further,  that  there  is  noth- 
ing doe  from  them  upon  the  mortgage  and 
note,  and  that  they  are  entitled  to  have  the 
mortgage  canceled  and  discharged  of  rec- 
ord.   A  decree  was  entered  accordingly. 

The  plaintiff  concedes  in  his  brief  that 
tbe  evidence  would  Justify  tbe  court  in  find- 
ing the  land  was  worth  in  cash  from  $10  to 
$12.50  per  acre  at  tbe  time  of  the  trade,  and 
tbat  tbe  furniture  was  worth  $2,800  to  $3,000, 
and  that  tbe  land  was  sandy  and  generally 
a  poor  grade  of  farm  land.  But  he  contends 
tbat  no  fraud  has  been  shown;  that  when 
parties  are  negotiating  fot  property  which 
they  are  afforded  an  opportunity  to  examine 
and  which  they  do  examine,  each  has  the 
right  to  exalt  the  value  of  his  property  and 
depreciate  the  value  of  the  other's,  and  that 
each  assertions  of  valne  do  not  amount  to 
fraudulent  representations.  He  also  contends 
tbat  both  parties  knew  that  Loman  was  the 
agent  of  both,  hence  there  was  no  deception 
as  to  his  relation  to  the  parties.  On  the  oth- 
er band,  the  defendants  contend  that  the 
represeatations  of  Dwinell  and  Loman  as  to 
tbe  condition,  quality,  and  value  of  tbe  land 
were  statements  of  fact  made  to  Watkius 
aftw  he  Informed  them  that  he  knew  noth- 
ing about  the  quality  or  value  of  the  land, 
and  that  he  would  rely  upon  their  represen- 
tations; ttiat  Loman,  while  acting  ostensibly 
as  his  agent,  fraudulently  dissuaded  him  from 
making  Inquiries,  and  that  if  he  had  knowA 


that  Loman  was  acting  for  Dwinell  he  would 
not  have  relied  upon  his  statements,  and 
would  liave  made  other  Investigatlous.  Tbe 
law  is  BO  well  settled  in  this  state  upon  every 
point  involved  tbat  tbe  only  question  here 
is  one  of  fact  Wiruth  v.  Lasbmett,  S2  Xeb. 
375,  117  N.  W.  887;  Olcott  v.  Bolton,  50  Neb. 
779,  70  N.  W.  366;  Foley  v.  Holtry,  43  Neb. 
133,  61  N.  W.  120;  Perry  v.  Rogers,  62  Neb. 
898,  87  N.  W.  1063.  See,  also,  20  Oya  p.  54, 
Bubd.  3,  and  page  60,  subd.  6. 

We  have  considered  the  evidence,  and  have 
arrived  at  the  game  conclusion  as  to  agency, 
concealment,  and  representations  as  did  tbe 
trial  court  The  land  and  the  furniture  were 
about  of  the  same  value  at  the  time  they 
were  exchanged,  and  the  defendants  should 
be  relieved  from  the  fraud  to  the  extent  of 
their  obligation  evidenced  by  the  note  and 
mortgage.  The  findings  and  decree  are  Just, 
and  are  affirmed. 


WARD  V.  WARD  et  al.    (No.  16,983.) 
(Supreme  Court  of  Nebraska.    May  5,  1910.) 

(SyUahui  by  the  Court.) 

1.  Deeds  (§  68*)— Vai.iditt— Msntai.  Iroa- 

PACITT. 

Mental  incapacity  to  execute  a  deed  is  not 
established  by  proof  tbat  the  grantor  was  ec- 
centric, quick-tempered,  profane,  advanced  in 
years,  and  In  a  degree  influenced  to  make  the 
conveyance  by  prejudice  against  a  son,  stepson, 
and  bis  wife,  where  it  further  appears,  that  he 
knew  the  value  of  property  generally,  exer- 
cised ^ood  Judgment  in  purchasing  merchandise 
for  himself  and  family,  remembered  the  exact 
amount  of  his  financial  obligations,  and  paid 
them  promptly,  deliberately  determined  for  him- 
self the  disposition  be  desired  to  malte  of  bis 
property,  and  carried  out  tiis  purpose  by  exe- 
cuting the  deed  in  question. 

[E^.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S  151 ;  Dec.  Dig.  {  6a»] 

2.  Deeds  (|  208*)— Deuvebt— BJvidbwce. 

Where  the  delivery  of  a  deed  is  in  issue, 
proof  that  tbe  grantor  admitted  he  had  delivered 
the  instrument  and  thereafter  be  commenced  an 
action  to  cancel  it  for  reasons  other  than  non- 
delivery, justifies  a  finding  that  ttie  instrument 
was  delivered. 

[E^d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  625;   Dec.  Dig.  |  208.  •J 

3.  Deeds  (J  196*)— Presumptions  of  Fraud. 

A  presumption  of  fraud  or  undue  influence 

does  not  arise  solely  by  reason  of  the  fact  that 

a  deed  from  a  parent  to  his  child  was  voluntary. 

[Eid.  Note.— For  other  cases,  see  Deeds,  Cent 

Dig.  i  587 ;   Dec.  Dig.  (  106.»] 

Appeal  from  District  Court  Cedar  County ; 
Oraves,  Judge. 

Action  by  Frank  Ward  against  William 
Ward  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

J.  L.  Ealey,  for  appellant  J.  O.  Robinson, 
for  appellees. 

ROOT,  J.  This  is  an  action  in  equity  to 
cancel  a  deed  made  by  John  Ward,  the  plain- 
tUTs  father,  to  the  defendant  William  Ward, 
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another  son  of  the  deceased.  The  defend- 
ant prevailed,  and  the  plalntifT  appeals- 

John  Ward,  the  litigants'  common  ancestor, 
was  a  parsimonious,  quldc-tempered,  odd-ap- 
Itearlng,  eccentric,  Illiterate  old  man.  He  was 
a  Arm  believer  In  the  efficacy  of  outspoken 
prayer,  but  prone  to  lapse  into  profanity  If 
Irritated  or  annoyed.  In  1887  John  Ward's 
first  wife  died.  Two  sons  survived  her,  the 
plaintiff,  14  years  of  age,  and  the  defendant 
William  Ward,  22  years  of  age.  John  Ward 
emancipated  his  son  Frank  at  this  time,  and 
from  thenceforward  this  son  did  not  contrib- 
ute to  his  father's  support  or  estate,  but  be- 
came improvident  and  dissipated.  William 
Ward,  after  he  became  16  years  of  age  and 
until  his  mother's  death,  performed  most  of 
the  labor  on  his  father's  farm,  and  thereafter 
contributed  to  that  parent's  support  After 
Ub  first  wife  died  John  Ward  moved  to  Dun- 
lap,  Iowa,  and  again  married,  but  did  not 
dwell  in  harmony  with  his  wife.  He  became 
extremely  exacting  concerning  his  household 
expenses,  charged  his  wife  with  extravagance, 
and  their  family  life  was  so  discordant  that 
she  secured  a  divorce  from  him.  Subsequent- 
ly Ward  and  his  second  wife  remarried,  and 
tiiereafter  he  commenced,  but  did  not  prose- 
cute to  a  conclusion,  an  action  for  a  divorce. 
John  Ward's  charges  against  his  wife  seem 
to  have  been  without  foundation,  but  he  con- 
tinued his  vindictive,  unreasonable  course  to- 
wards her  so  far  as  the  record  discloses  dur- 
ing the  remainder  of  his  life.  Ward  frequent- 
ly announced  that  his  wife  should  not  receive 
any  of  his  estate  for  the  alleged  reason  that 
her  son  by  a  former  marriage  and  her  other 
relatives  would  Induce  her  to  transfw  the 
property  to  them  and  would  squander  It 

1.  The  plaintiff  contends  that  his  father  In 
1899,  the  year  the  deed  in  question  was  ex- 
ecuted, was  of  unsound  mind  and  mentally 
Incompetent  to  execute  a  deed.  During  the 
trial  of  this  case  two  witnesses  testified  that 
John  Ward  would  become  bewildered  and  un- 
able to  find  his  residence  in  Dunlap.  His 
widow,  her  relatives,  and  other  witnesses  of 
evident  Intelligence  testified  that  in  1899,  and 
up  to  the  time  of  his  death,  he  was  Insane. 
A  much  greater  array  of  witnesses,  including 
physicians  who  had  treated  John  Ward  for 
minor  infirmities,  his  comrades  in  a  G.  A.  R. 
Post,  merchants  with  whom  he  dealt,  mem- 
bers of  his  church,  and  intimate  acquaintan- 
ces who  had  known  him  and  observed  his 
conduct  for  from  10  to  25  years,  testified 
that,  while  he  was  eccentric,  quick-tempered, 
and  at  times  profane,  he  was  during  said 
period  blessed  with  a  retentive  memory,  was 
exacting  and  shrewd  in  matters  touching  his 
financial  interests,  and  was  competent  to 
transact  business.  In  1897  John  Ward  con- 
veyed his  Dunlap  property,  which  was  worth 
but  $300,  to  his  son  William  subject  to  a  life 
estate  reserved  to  Mrs.  John  Ward.  l%e  rec- 
ord does  not  disclose  whether  this  was  a  vol- 
untary conveyance,  but  such  an  inference 
may  be  drawn  from  the  evidence.    In  1899, 


while  WUllam  Ward  was  In  Oie  United  States 
army  in  Cnba,  he  sent  his  father  money  at 
different  times,  and  their  relations  at  all 
times  seem  to  have  been  pleasant  and  friend- 
ly. In  April  of  that  year  John  Ward  reqaest- 
ed  an  attorney  to  prepare  a  deed  conveying 
the  land  In  controversy  to  his  son  William. 
The  Instrument  was  prepared  by  the  scriv- 
ener, and  signed  and  acknowledged  by  the 
grantor,  but  remained  in  the  attorney's  ens- 
tody  antll  June  of  that  year.  Daring  this 
month  WllHam  called  upon  his  father,  and 
shortly  thereafter  the  deed  appeared  in  the 
son's  possession.  At  all  times  thereafter  Wil- 
liam controlled  tlief  land  and  claimed  to  own 
it  At  the  time  this  instrument  passed  into 
William's  custody  his  father  was  living  apart 
from  his  wife,  and  John  Ward's  landlord  tes- 
tifies to  a  conversation  between  Willium  and 
his  father,  wherein  the  son  Insisted  that  the 
deed  should  be  delivered  to  him,  and  prom- 
ised as  a  consideration  for  the  land  to  furnish 
his  father  support  and  to  give  him  a  suit  of 
clothes.  William  denies  making  these  state- 
ments, and  there  is  evidence  in  the  record 
discrediting  the  landlord's  testimony  to  such 
a  degree  that  we  are  not  inclined  to  give  it 
much  credence.  Subsequently  John  Ward 
remained  for  a  time  in  Dunlap,  then  boarded 
with  a  niece  In  South  Omaha,  thereafter  liv- 
ed for  a  time  In  the  Soldier's  Home  In  Mil- 
ford,  then  removed  to  a  like  institution  in 
Leavenworth,  and  from  thence  went,  or  was 
taken,  to  Washington,  D.  O.,  where  he  de- 
parted this  life  in  1904,  insane,  so  one  wit- 
ness testifies.  In  1901  John  Ward  commenc- 
ed an  action  in  Cedar  county  to  set  aside 
said  deed  for  the  alleged  reason  that  it  was 
executed  in  consideration  of  support  which 
the  grantee  had  withheld.  Seven  months 
thereafter  the  plaintiff  in  that  action  dis- 
missed his  suit  The  record  is  replete  with 
evidence  concerning  John  Ward's  declara- 
tions, some  of  them  admissions  against  in- 
terest, others  self-serving  in  character,  but 
all  of  this  testimony  was  received  without 
objection,  and  will  be  considered  in  determin- 
ing the  issues  Joined. 

From  this  evidence  It  appears  that  John 
Ward  said  on  one  occasion  that  he  had  made 
the  deed  to  "beat"  his  wife  and  now  Will 
was  trying  to  "beat"  his  father;  that  he  in- 
tended to  recover  his  land  if  he  had  to  shoot 
his  son  to  secure  It  Other  witnesses  testify 
to  the  grantor's  repeated  statements  that 
Will  had  been  a  good  boy,  had  given  his 
earnings  to  and  had  cared  for  his  father, 
was  prudent  in  money  matters,  and  he  in- 
tended William  should  have  the  farm  be- 
cause he  would  care  for  It,  whereas  Frank 
was  dissipated,  and  would  squander  it  The 
court  refused  to  permit  William  to  testify 
concerning  money  paid  or  other  considera- 
tion moving  from  him  to  his  father,  but 
there  are  many  facts  and  circumstances  tes- 
tified to  by  other  witnesses  tending  strongly 
to  prove  that  William  had  contributed  to 
his  father's  support  both  before  and  after 
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the  deed  -was  made.  The  plaintiff  challenges 
the  competency  of  two  physicians  to  testify 
for  the  defendant,  but,  excluding  their  testi- 
mony, there  Is  sufficient  evidence  in  the  rec- 
ord, to  satisfy  us  that  John  Ward  in  1899 
knew  and  understood  the  nature  and  quality 
of  and  was  competent  to  make  the  Instru- 
ment assailed.  After  said  deed  was  execut- 
ed, the  defendant  William  Ward,  for  a  con- 
sideration satisfactory  to  Mrs.  Ward,  secur- 
ed a  deed  from  her  for  the  land  In  dispute, 
and  she  is  not  complaining  because  her  hus- 
band conveyed  the  real  estate  to  his  son. 

2.  The  contention  that  the  evidence  does 
not  estahllsh  a  delivery  of  the  deed  is  not 
weO  taken.  The  plaintiffs  witness  Cane 
states  that  John  Ward  told  him  he  had  given 
the  deed  to  his  son,  and  the  suit  commenced 
in  1901  to  annul  that  Instrument  recognizes 
tbe  delivery  of  the  deed. 

3.  It  is  further  argued  that  the  deed  was 
tbe  result  of  undue  Influence  exerted  by  the 
grantee  upon  his  father.  The  record  Is  bar- 
ren of  any  evidence  tending  to  show  that 
William  Ward  coerced  his  father  to  execute 
tbe  deed.  Tbe  proof  will  not  sustain  a  find- 
ing of  undue  influence  within  the  meaning 
of  tbe  law.  Latham  v.  Schaal,  25  Neb.  535, 
41  X.  W.  354;  Boggs  T.  Boggs,  62  Neb.  274, 

87  N.  W.  39. 

4.  Finally,  It  is  urged  with  great  learning 
and  force  that  since  the  conveyance  was  vol- 
untary, unfair  to  the  grantor  and  to  the 
plalntlfF,  and  was  made  under  suspicious  cir- 
cumstances, it  ought  not  to  be  permitted  to 
stand.    In  Gibson  v.  Hammang,  63  Neb.  349, 

88  N.  W.  500,  we  held  the  mere  relation  of 
parent  and  child  in  a  deed  wherein  the  par- 
ent was  grantor,  did  not  raise  a  presumption 
of  fraud  or  undue  influence.  See,  also, 
Cbambers  v.  Brady,  100  Iowa,  622,  69  N.  W. 
1015;  Mallow  v.  Walker,  115  Iowa,  238,  88 
K.  W.  452,  91  Am.  St.  Rep.  158;  MUllcan  v. 
MUIican,  24  Tex.  426.  In  Gibson  v.  Ham- 
mang. supra,  we  furtlier  held  that,  where  a 
voluntary  conveyance  of  property  from  a 
parent  to  a  child  Is  unjust  to  the  other  chil- 
dren. Is  an  unreasonable  disposition  of  the 
donor's  property,  and  the  circumstances  sur- 
rounding the  execution  of  the  Instrument 
anggest  fraud  and  undue  Influence,  the  trans- 
action should  be  closely  scrutinized;  that 
the  donee  in  such  a  case  should  assume  the 
bnrden  of  proving  that  tbe  conveyance  was 
the  result  of  the  grantor's  deliberate,  un- 
hampered Judgment,  free  from  all  improper 
Influences  on  the  part  of  the  grantee.  In  the 
dted  case  the  grantee  importuned  her  moth- 
er to  make  the  deed,  insisted  upon  its  execu- 
tion, and  the  suit  to  annul  the  conveyance 
was  prosecuted  by  the  grantor.  In  the  case 
at  bar  the  grantor,  upon  his  own  motion, 
wltbont  anjr   suggestion  from  tbe  grantee 


while  the  latter  was  thousands  of  miles  dis- 
tant, conceived  the  idea  of  making  the  deed, 
and  the  conveyance  was  prepared  by  one  of 
John  Ward's  disinterested  personal  triatds. 
Doubtless  John  Ward  was  impelled  to  make 
the  deed  by  his  antipathy  to  his  wife  and 
her  relatives,  but  one  has  a  right  to  follow 
the  inclinations  of  his  heart  in  the  distribu- 
tion of  his  property  as  well  as  in  the  other 
affairs  of  life,  and  the  courts,  in  the  absence 
of  fraud  or  imposition,  will  not  ordinarily 
interfere  at  the  suit  of  an  beir  not  a  creditor 
of  the  grantor  to  thwart  that  disposition. 
Mackall  v.  Mackall,  135  U.  S.  167,  10  Sup. 
Ct  705,  34  li.  Ed.  84.  The  conveyance  did 
not  strip  the  grantor  of  his  financial  resour- 
ces because  he  was  paid  a  pension  of  $17 
a  month.  Independently  of  his  discontinued 
suit  to  set  aside  the  deed  and  his  declara- 
tions made  after  tbe  deed  was  delivered, 
there  is  no  evidence  to  justify  an  Inference 
that  he  was  not  satisfied  with  the  transaction. 
In  considering  the  commencement  of  the  suit, 
we  take  into  consideration  evidence  to  the 
effect  that  John  Ward  was  litigious,  inclined 
to  Institute  suits  and  before  the  day  of  trial 
to  dismiss  them,  and  It  Is  not  improbable 
that,  had  William  paid  his  father  the  value 
of  the  land  in  consideration  of  the  convey- 
ance, tbe  old  gentleman  would  have  express- 
ed dissatisfactiou  with  the  deal,  and  have 
commenced  a  suit  to  recover  the  farm.  If 
John  Ward  were  pressing  this  suit,  a  differ- 
ent question  would  be  presented  from  the 
one  under  consideration.  In  the  Instant  case 
there  are  equities  in  favor  of  the  defendant 
William  Ward  arising  from  the  fact  that  tbe 
plaintiff  was  emancipated  when  14  years  of 
age,  and  never,  so  far  as  the  record  discloses, 
thereafter  contributed  a  penny  to  his  father's 
support  or  in  any  manner  ministered  to  that 
parent's  comfort,  mental  or  otherwise;  where- 
as the  defendant  William  Ward  tolled  for 
his  parents  until  he  was  22  years  of  age  and 
thereafter  contributed  to  his  father's  sup- 
port and  maintenance.  As  stated  by  Judge 
Green  In  Simon  v.  Simon,  163  Pa.  292,  29 
Atl.  657:  "Equity  will,  upon  proper  occasion, 
intervene  and  set  aside  voluntarily  executed 
deeds  and  other  instruments,  yet  the  power 
to  do  so  Is  of  an  exceedingly  delicate  char- 
acter, not  to  be  lightly  exercised,  and  only 
to  be  invoked  when  the  manifest  justice  of 
the  case  requires  It"  See,  also,  Carney  v. 
Carney,  196  Pa.  84,  46  Atl.  264;  MilUcan  y. 
Mllllcan,  supra;  Wessel  v.  Rattijobn,  89  N. 
C.  377,  45  Am.  Rep.  696;  Dickerson  r.  BvaiiB, 
84  lU.  451.  Upon  the  entire  record  we  are 
of  opinion  that  tbe  manifest  justice  of  this 
case  dictates  that  the  deed  of  John  Ward 
should  be  upheld. 

The  Judgment  of  the  district  court  there- 
fore la  affirmed. 
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WATTERS  ▼.  CITT  OF  OMAHA. 

(No.  15,994.) 

(Supreme  Court  of  Nebraska.    May  5^  1910.) 

(ByUaUu  iy  the  Court.) 

1.  Appeal  and    E^ibob   (|    1007*)— Review- 
Law  OF  THE  Case— Second  Afpsal. 

A  decision  of  tliia  court  on  a  former  appeal 
of  a  question  presented  by  the  record  is  there- 
after the  law  of  the  case ;  and  when  the  evi- 
dence is  sabstantially  the  same  as  on  a  former 
appeal,  the  weieht  and  effect  to  be  given  such 
evidence  must  be  considered  as  foreclosed  by 
the  former  decision  on  that  point.  Mead  ▼. 
Tzschucli,  57  Neb.  615,  78  N.  W.  262. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $f  435^-4368 ;  Dec.  Dig.  i 
1097.*] 

2.  Appeal  awd  Ebbob  (|  1062*)  —  Beview — 

PEE.7UDICIAL  ERROB. 

Where  damages  are  sought  to  be  recovered 
for  two  causes,  for  one  of  which  the  defendant 
may  be  responsible,  while  for  the  other  he  is 
clearly  not  responsible,  it  is  reversible  error  to 
•uhmft  both  causes  to  the  jury;  and  where,  in 
such  case,  a  general  verdict  is  returned  for  the 
plaintiff,  a  new  trial  should  be  awarded. 

[Ek].  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  106a*] 

Reese,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Sutton,  Judge. 

Action  by  Flavla  Walters,  administratrix 
of  the  estate  of  Stephen  H.  Watters,  against 
the  City  of  Omaha.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Harry  B.  Bumam,  L  J.  Dunn,  and  John 
A.  Rine,  for  appellant  Weaver  &  Glller  and 
John  M.  Macfarland,  for  appellee. 

BARNES,  J.  This  is  a  second  appeal  In 
this  case.  The  action  was  one  to  recover 
damages  for  the  alleged  negligence  of  the 
defendant  in  constructing  and  maintaining  a 
stairway  from  the  Eleventh  Street  Viaduct 
to  Leavenworth  street  In  the  defendant  city, 
which  It  Is  claimed  caused  the  death  of  plain- 
tiff's Intestate. 

The  question  presented  for  our  considera- 
tion upon  the  former  appeal  was  one  of 
negligent  construction,  and  it  was  there  said: 
"Where  a  city  in  the  erection  of  a  public 
work  exercises  reasonable  care  and  Judg- 
ment, and  adopts  plans  approved  and  recom- 
mended by  engineers  having  all  the  knowl- 
edge that  skill  and  experience  in  such  work 
would  naturally  give  them,  it  should  not  be 
held  liable  in  damages  on  account  of  an  al- 
leged defect  in  the  plan,  unless  the  constmc- 
tion  Is  so  manifestly  dangerous  that  all  rea- 
sonfible  minds  must  agree  that  it  was  un- 
safe." Watters  v.  City  of  Omaha,  76  Neb. 
855,  107  N.  W.  1007. 

It  appeared  upon  that  hearing  that  the 
plans  and  specifications  for  the  Improvement 
in  question  were  submitted  by  contractors, 
and  the  one  adopted  had  the  approval  of 
Andrew  Rosewater,  city  engineer  of  the  de- 


fendant, and  also  of  the  chief  engineer  of 
the  Burlington  railroad;  the  chairman  of 
the  board  of  public  works  of  the  defendant, 
at  one  time  chief  engineer  of  the  Cnlon  Fa- 
dflc  Railway  Company,  and  of  another  en- 
gineer, who  had  occupied  a  similar  position. 
They  were'all  of  recognized  and  known  abil- 
ity, and  eminent  as  civil  engineers.  They 
recommended  the  adoption  and  approval  of 
the  plans  by  the  board  of  public  works,  .and, 
acting  upon  their  advice  and  recommenda- 
tions, the  plans  were  adopted  by  the  board, 
and  afterwards  approved  by  the  city  coun- 
cil, and  the  viaduct  was  constructed  accord- 
ing to  those  plans  and  specifications.  A  re- 
hearing was  granted  upon  the  application  of 
the  plaintiff,  and  a  second  opinion  was  writ- 
ten, which  wUl  be  found  in  76  Neb.  859,  110 
N.  W.  981.  It  was  there  further  said:  "The 
Improvement  of  which  the  stairway  in  ques- 
tion is  a  part  is  of  such  a  character  that  it 
could  be  planned  and  constructed  only  by 
men  of  peculiar  skill  and  knowledge  in  that 
line.  The  city  authorities,  therefore,  were 
compelled  to  employ  experts  to  plan  and  con- 
struct It  In  so  doing  they  did  precisely ' 
what  a  man  of  ordinary  care  and  prudence 
would  have  done  in  like  clrcumstanL-es. 
Where,  then.  Is  the  point  of  departure  from 
the  course  of  conduct  such  a  man  would  have 
pursued?  Is  it  in  the  adoption  of  the  plan? 
They  had  employed  men  skilled  in  their  pro- 
fession to  prepare  It  Had  they  not  a  right 
to  rely  on  the  superior  judgment  and  skill 
of  such  men?  Would  not  a  man  of  ordinary 
care  and  prudence  have  done  so  in  like  cir- 
cumstances, unless  the  plan  was  so  obvious- 
ly defective  that  there  could  be  no  differ- 
ence of  opinion  among  reasonable  men  with 
respect  to  it?" 

We  adhered  to  our  former  opinion  by 
which  the  Judgment  of  the  district  court  was 
reversed  and  the  case  remanded  for  a  new 
triaL  At  such  trial  the  plaintiff  had  the 
verdict  and  Judgment,  and  the  defendant  has 
again  appealed.  The  record  herein  discloses 
that  the  evidence  was  the  same  upon  the 
question  of  construction,  and  especially  with 
regard  to  the  adoption  of  the  plans  and  spec- 
ifications for  the  improvement,  as  it  was  up- 
on the  first  trial.  In  fact,  a  careful  read- 
ing of  the  bill  of  exceptions  discloses  that 
the  plans  and  specifications  for  the  construc- 
tion of  the  Eleventh  Street  Viaduct,  includ- 
ing the  stairway  In  question,  and  the  rail- 
ing thereof,  were  recommended  by  the  board 
of  public  works,  and  adopted  by  the  mayor 
and  city  council  of  the  defendant  city;  that 
the  Improvement  was  constructed  in  accord- 
ance with  such  plans  and  specifications,  and 
in  full  compliance  therewith.  Therefore  onr 
declaration  upon  this  question  should  have 
been  held  by  the  district  court  to  be  the  law 
of  the  case,  and  the  question  of  constmctioa 
having  been  thus  settled  should  not  have 
been    submitted    to    the    Jury.    >  Mead    ▼. 


*Por  other  cMei  sea  nam*  topic  and  sectloa  NUUBER  la  Dae.  *  Am.  Dlxs..U07  to  date,  4t  Rsportar  Udtzw 
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Tzschnck,  B7  Neb.  615,  T8  N.  W.  262.  It  ap- 
pcare,  however,  that  the  queetlon  of  con- 
strnctlon  was  not  only  rabmitted  to  the  Jury, 
but  they  were  allowed  by  the  trial  court  to 
visit  the  viaduct  for  the  purpose  of  viewing 
Its  construction,  and  this  too,  notwithstand- 
ing the  fact  that  the  stairway,  from  the  top 
of  which  the  plalntUTs  Intestate  fell  and 
was  killed,  bad  been  removed  and  was  no 
longer  a  part  of  the  Improvement  It  Is  true 
that  there  were  other  stairways  leading  from 
the  viaduct  at  other  points  to  the  street  be- 
low, but  the  one  In  question  had  been  re- 
moved prior  to  the  date  of  the  last  trial. 

It  Is  contended  by  the  plaintiff  that  the 
defendant  city  failed  to  prove  that  the  plans 
and  specifications  for  the  construction  of  the 
improvement  had  been  adopted  by  the  dty 
council.  The  record  of  the  proceedings  of 
the  council  in  relation  to  that  matter,  not 
only  established  that  fact,  but  Mr.  Rosewa- 
ter,  who  was  the  city  engineer  at  the  time 
the  viaduct  was  constructed,  testified  as  fol- 
lows: "Q.  Then  these  printed  specifications 
here,  appearing  as  part  of  the  contract,  you 
may  state  whether  those  are  the  specifica- 
tions that  were  prepared  for  the  construc- 
tion of  the  Eleventh  Street  Viaduct?  A. 
Tee,  sir.  Q.  And  the  spedflcatlons  that  gov- 
erned the  construction?  A.  Yes,  sir;  they 
are.  *  •  •  Q.  Can  you  by  referring  to 
this  paper  (counsel  hands  paper  to  witness), 
and  also  to  their  explanation  of  their  plan, 
refresh  your  recollection  as  to  whether  it 
was  plan  A,  B,  or  0,  that  was  adopted?  A. 
Yes,  I  can  recaU  that  It  was  the  plan  A  that 
vraa  adopted  with  certain  modifications.  Q. 
Mr.  Rosewater,  I  call  your  attention  to  the 
paper  marked  'Elxhlblt  7S8,'  and  <  ask  you  to 
state  what  that  Is.  (Handing  paper  to  wit- 
ness.) A.  This  Is  a  section — a  plan  of  the 
Manly  &  Cooper  railing  which  was  submit- 
ted and  was  approved  by  the  engineers  and 
the  lioard,  for  the  Eleventh  Street  Viaduct. 
Q.  What  portion  of  the  viaduct?  A.  For 
the  stairways  on  the  viaduct  Q.  Calling 
your  attention  to  the  face  of  the  blue  print, 
does  It  show  the  stairway?  A.  Yes,  sir.  Q. 
And  the  railing  on  the  stairway?  A.  Yes, 
8lr.  Q.  Tou  may  state  if  you  are  familiar 
with  the  stairway  and  railing  that  was  con- 
structed on  the  Eleventh  Street  Viaduct  at 
the  time?  A.  I  am.  Q.  Tou  may  state 
whether  or  not  the  railing  and  stairway  that 
was  constructed  on  the  EUeventh  Street  Via- 
duct was  according  to  the  plan  as  shown  on 
the  blue  print  that  you  have  In  your  hands. 
A.  Yes,  sir.  Q.  You  may  state  if  you  recog- 
nize this  signature  here  of  Mr.  J.  B.  House — 
the  words  'Approved.  Board  of  Public 
Works.  E.  House.  Chairman.'  A.  Yes,  sir. 
Q.  Xou  may  state  whether  that  is  the  sig- 
nature of  J.  E.  House,  chairman  of  the 
t>oard.  A.  Yes,  sir;  that  is  his  signature." 
The  witness  also  testified  tliat  the  plans  and 
spedflcatlons  In  question  were  adopted  by 
the  city  conncll.  No  evidence  whatever  was 
Introduced  upon  this  subject  by  the  plaintiff. 


and  we  are  unable  to  nndersfand  the  con- 
tention that  is  now  made  that  the  plans  and 
specifications  upon  which  the  stairway  and 
railing  In  question  were  constructed  were  not 
approved  and  adopted  by  the  mayor  and  city 
council  of  the  defendant  city.  It  therefore 
seems  clear  to  us  that  the  district  court  erred 
in  submitting  the  question  of  negligent  con- 
struction to  the  Jury. 

Again,  to  entitle  plaintiff  to  recover  on  the 
ground  of  negligent  or  Improper  construction, 
it  was  incumbent  upon  her  to  establish  such 
negligence  by  a  preponderance  of  the  evi- 
dence. After  a  careful  reading  of  the  bill  of 
exceptions  we  are  constrained  to  say  that  she 
failed  to  meet  that  requirement  Her  expert 
witnesses  appear  to  have  had  no  experience 
in  the  construction  of  viaducts  and  stair- 
ways. They  were  unable,  from  observation,  to 
give  the  dimensions  or  height  of  the  stair 
railing  in  question.  It  is  true  that  they  tes- 
tified as  to  the  height  of  standard  railings 
used  in  such  construction,  which  was  on  an 
average  of  about  39  inches.  It  appears  from 
a  diagram  of  the  railing  in  question,  found 
in  the  bill  of  exceptions,  that  at  the  heel  of 
the  tread  or  step  it  was  3  feet  and  3  inches 
high.  At  the  middle  of  the  step  it  was  2 
feet,  11%  inches  high,  while  at  the  front 
edge  of  the  step  it  was  2  feet,  7>4  Inches  In 
height  It  thus  appears  that  the  railing  In 
question  was  of  the  standard  pattern  and 
height  The  defendant's  witnesses,  who  had 
examined  stairways  In  many  public  buUdlugs, 
testified  that  the  railings  thereon  were  prac- 
tically of  the  same  height  as  the  one  in  ques- 
tion. In  fact  no  witness  has  testified  that 
the  construction  was  in  fact  an  improper  or 
faulty  one.  Therefore,  It  cannot  be  said  that 
it  was  such  "that  all  reasonable  minds  must 
agree  that  it  was  unsafa"  The  record,  there- 
fore, affords  no  excuse  for  submitting  that 
question  to  the  Jury. 

Considering  the  question  ot  the  defective 
condition  <rf  the  steps.  It  is  extremely  doubt- 
ful if  plaintiff's  evidence  was  sufficient  to  sus- 
tain a  verdict  upon  that  ground.  It  is  true 
the  plaintiff,  some  days  after  the  happening 
of  the  accident,  the  number  of  days  not  being 
given,  examined  the  top  steps  of  the  stairway 
In  question,  and  her  testimony  was,  in  sub- 
stance, as  follows:  Well,  this  is  about  the 
way  I  saw  it  All  the  edge  was  worn  off, 
the  step  was  kind  of  slanting  towards  the 
front  edge  of  the  step,  and  It  was  wet  and 
slippery,  and  it  was  splintered  up  and  the 
grains  of  the  timber  or  boards  that  It  was 
made  of— -edges  of  the  grain — ^kind  of  loos- 
ened up  about  where  he  fell  frcm,  but  not 
exactly.  The  step,  the  second  and  third  step 
were  all  about  the  same — two  or  three  steps 
there  together. 

A  witness  of  the  name  of  Mame  Heron  tes- 
tified that  she  saw  Watters  fall  over  the  idl- 
ing ;  that  he  looked  like  he  was  on  the  third 
step;  that  a  few  days  after  the  accident  she 
examined  the  steps,  and  they  were  not 
sound;  that  the  third  step  was  broken,  and 
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that  a  piece  of  wood  was  lying  on  the  other 
step  where  it  broke  off;  that  this  was  on 
the  south  side  of  the  stairs,  but  the  evidence 
discloses  that  Walters  fell  over  the  nordi 
railing,  and  not  from  the  south  side  of  the 
steps.  Tills  same  witness,  however,  testified 
upon  a  former  occasion  that  she  did  not  see 
the  man  until  he  was  over  the  railing;  that 
her  attention  was  called  to  him  by  another 
girl,  a  companion  of  hers ;  that  she  was,  at 
the  time  of  the  accident,  watching  for  the  ap- 
proach of  trains,  while  her  companion  was 
looking  at  the  viaduct  She  also  testified, 
upon  the  last  trial,  that  she  saw  Watters 
turn  onto  the  stairway  from  the  viaduct,  step 
down  three  st^s,  stop  and  look  over  the  rail- 
ing, then  she  saw  his  knee  bend,  and  finally 
he  plunged  over  the  railing.  Several  wit- 
nesses for  the  defendant,  who  seem  to  have 
no  Interest  in  the  result  of  the  trial,  testified 
that  they  examined  the  st^  as  a  matter  of 
curiosity  immediately  after  the  accident  hap< 
pened;  that  they  were  in  good,  safe,  and 
serviceable  condition ;  that  they  were  hot  un- 
sound or  rotten,  and  that  the  third  step  was 
not  split  or  q^lintered  up,  and  no  piece  had 
been  broken  ott  from  It  Conceding,  however, 
that  the  condition  of  the  step  was  a  matter 
for  the  consideration  of  the  Jury,  still  there 
is  no  evidence  from  wtilch  it  can  be  deter- 
mined, with  any  reasonable  certainty,  that 
the  deceased  fell  from  the  third  step  of  the 
stairway,  or  that  the  condition  of  any  of  the 
steps  near  the  top  of  the  viaduct  caused  his 
fall.  His  own  statement,  when  he  became 
conscious  after  striking  the  ground,  as  to 
what  caused  him  to  fall  was  that  he  "slip- 
ped." It  would,  therefore,  seem  clear  that 
the  cause  of  the  accident  must  always  re- 
main a  mere  matter  of  conjecture.  It  is 
contended  by  the  plaintUT  that  this  was  a 
proper  question  for  the  jnry,  and  therefore 
the  judgment  must  be  affirmed.  While,  on 
the  other  hand,  the  defendant  contends  that 
where  damages  are  occasioned  by  one  of  two 
canses,  for  one  of  which  the  defendant  Is  re- 
sponsible, and  for  the  other  of  which  it  is  not 
re^>onslble,  it  is  reversible  error  to  submit 
both  causes  for  the  determination  of  the 
Jury. 

We  think  this  contention  is  well  founded, 
for  It  is  Impossible  to  determine  upon  which 
of  the  bwo  grounds  the  jury  based  their  ver- 
dict As  above  stated,  the  plaintiff  was  not 
eittitled  to  recover  upon  the  ground  of  negli- 
gent construction,  but  that  question  having 
been  submitted  to  the  jury,  it  is  not  only 
probable  but  reasonably  certain,  in  view  of 
the  want  of  competent  evidence,  to  prove  a 
defective  condition  of  the  steps  at  the  time 
of  the  accident,  or  tliat  such  condition  in 
any  way  contributed  to  the  Injury  complained 
of,  that  negligent  construction  was  the  ground 
upon  which  they  based  their  general  verdict 
With  tills  condition  confronting  us  it  is  our 
duty  to  grant  the  defendant  a  new  trial. 


It  Is  contended,  however,  by  the  idalntUf, 

that  because  the  defendant  requested  the 
trial  court  to  instruct  upon  that  point  it  is 
now  estopped  to  complain  of  the  submissioa 
of  that  question  to  the  jury.  The  recwd  dis- 
closes that  defendant  demorred  to  the  i^aln- 
tiff's  evidence  upon  that  point,  and  asked  to 
have  it  excluded.  Defendant  also  requested 
the  court  to  direct  the  jury  to  return  a  ver- 
dict in  its  favor,  at  the  close  of  all  of  the 
evidence,  and  asked  the  trial  court  to  direct 
the  Jury  to  make  special  findings  on  that  mat- 
ter. All  of  which  requests  were  refused. 
Having  been  thus  compelled  to  submit  that 
question  to  the  jury  defendant  Is  not  estop- 
ped to  question  such  submission.  Sorenson 
V.  Sorenson,  68  Neb.  611,  103  N.  W.  465. 

F<Hr  the  forgoing 'reasons,  the  judgment 
<^  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed  and  remanded. 

RBB>SB,  a  J.,  dissents. 


OSGOOD  V.  SHEA.    (No.  16,025.) 
(Supreme  Ckrart  of  Nebraska.     May  6^  1910.) 

(SyUa^u*  ly  the  Court.) 

1.  Fbauds,  Statute  or  (S 123*) — Pabol  Lbask 

— OPeBMIN  ATIOR . 

By  section  5,  c.  82,  (jomp.  St  1900,  com- 
monly called  the  "Statute  of  Frauds,"  a  parol 
lease  of  real  estate  for  three  years  is  valid  fOr 
one  year  only,  and  is  void  as  to  the  remainder 
of  the  term.  Where  no  equitable  considerations 
have  intervened.  It  mav  be  terminated  by  either 
part^  at  the  end  of  the  year  by  giving  notice 
of  bis  intention  to  do  so  within  that  period. 

[Ed.  Note. — ^For  other  cases,  see  Fitiads,  Stat- 
ute of,  Cest   Dig.    li   272-274;    Dec.   Dig.   i 

2.  Fbauds,    Statute   of   ($   129*)  —  Paboi. 
Lease— Fabt  Perfobuancb. 

Possession  by  the  tenant  for  the  first  year 
of  the  term  in  the  absence  of  equitable  consid- 
erations is  not  such  part  performance  as  will 
avoid  the  provisions  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent   Dig.   Si   287-292;     Dec.    Dig.   | 

Appeal  from  District  Court,  Johnson  C!oan- 
ty;   Pemberton,  Judge. 

Action  by  Mary  K.  Osgood  against  Morty 
Shea.  Judgment  for  defendant,  and  plalntilC 
appeals.    Reversed  and  remanded. 

Daniel  F.  Osgood,  S.  P.  Davidson,  and 
Tibbets  &  Anderson,  for  appellant  Jay  (X 
Moore  and  Hugh  I<a  Master,  for  appellee. 

BARNES,  J.  Action  for  the  alleged  forci- 
ble detention  of  real  estate.  On  the  trial  in 
the  district  court  the  defendant  had  the  ver- 
dict and  judgment,  and  the  plaintiff  has  ap- 
pealed. 

The  pleadings  consisted  of  a  petition  In  the 
usual  form,  and  the  answer  was  not  guilty. 
It  appears,  without  dispute,  that  the  defend- 
ant took  possession  of  an  80-acre  tract  of 
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land  situated  in  Johnson  county,  Neb.,  owned 
by  the  plaintiff,  under  a  verbal  lease,  tor  the 
p«1od  of  three  years.  Plaintiff  claims  that 
by  the  terms  of  the  lease  It  was  provided 
that,  If  she  should  sell  the  farm,  the  defend- 
ant would  vacate  and  surrender  possession 
at  the  Old  of  the  then  current  year.  Both 
tbe  plaintiff  and  her  husband  testified  posi- 
tively that  the  lease  was  verbal,  and  was  for 
a  period  of  three  years,  that  it  contained  the 
conditions  that.  In  case  she  should  sell  the 
land,  she  could  terminate  the  lease,  and  the 
defendant  agreed  thereby  to  vacate  the  prem- 
ises at  the  end  of  the  then  current  year.  Of 
coarse,  defendant's  plea  of  not  guilty  put 
that  matter  in  Issue,  but  his  testimony  upon 
that  point  was  evasive  and  unsatisfactory. 
It  appears  beyond  question  that  plaintiff 
made  a  bona  fide  sale  of  the  land  during 
the  first  year  of  the  <term  and  notified  the 
defendant  of  that  fact,  and  at  the  same  time 
demanded  possession  at  the  end  of  that  year 
and  as  soon  as  he  could  remove  his  crops; 
that  defendant  went  Into  possession  in  Octo- 
ber, 1S06,  and  was  notified  of  the  sale  of 
the  farm  on  or  about  the  Ist  of  September, 
1907;  that  he  removed  his  crops  about  De- 
cember l8t  of  that  year;  and  that  on  De- 
cember 16,  1907,  the  plaintiff  served  him 
with  a  written  notice  to  quit  on  or  before 
January  1,  1908.  Defaidant  refused  to  va- 
cate, and  thereupon  this  action  was  com- 
menced. It  also  appears  that  after  receiv- 
ing notice  of  the  sale,  and  after  plaintiff  re- 
quested him  to  vacate  the  premises,'  all  of 
which  occurred  about -September  1st  as  above 
stated,  defendant  commenced  to  sow  some 
-wheat  upon  part  of  the  land,  but  the  plain- 
tiff immediately  commanded  him  to  desist 
At  the  close  of  the  evidence,  plaintiff  re- 
quested the  court  to  instruct  the  Jury  that 
the  lease  in  question  was  void  under  the 
statute  of  frauds,  and  that  she  was  entitled 
to  recover  possession  of  the  premises  at 
the  termination  of  the  first  year;  It  being 
contended  that  the  lease  was  good  for  one 
year  only.  This  request  was  denied,  and, 
upon  the  theory  that  possession  for  the  first 
year  took  the  agreement  out  of  the  statute 
of  frauds,  the  court  Instructed  the  Jury,  upon 
his  own  moMon,  as  follows:  Instruction 
No.  2:  "It  is  admitted  by  both  parties  that  a 
lease  of  said  premises  was  made  by  the 
plaintiff  to  the  defendant,  and  that  defend- 
ant entered  into  possession  of  said  premises 
under  said  lease  and  farmed  the  same.  The 
difference  between  tbe  parties  arises  over 
tbe  question  as  to  whether  the  lease  was  to 
be  for  three  years  with  the  privilege  on  the 
part  of  the  plaintiff  to  sell  the  premises  at 
any  time  during  the  lease,  and  the  defendant 
in  such  case  to  give  possession  at  the  end 
of  the  year  as  soon  as  the  crops  were 
moved  from  said  land,  as  claimed  by  the 
plaintiff,  or  whether  the  lease  was  for  three 
yean  absolutely  without  any  condition  of 
sale^   as  claimed   by   the   defendant."     in- 


struction No.  4:  "If,  on  tbe  other  hand,  you 
find  from  the  evidence  that  the  lease  wus 
for  three  years  absolutely,  without  any  pro- 
vision for  sale  by  plaintiff  during  said  lease, 
or  that  plaintiff  never  notified  defendant  that 
she  had  sold  said  land  and  wanted  posses- 
sion thereof,  then  your  verdict  should  be 
that  the  defendant  is  not  guilty."  Error  is 
assigned  for  the  giving  of  these  instructions. 
It  was  apparently  the  opinion  of  the  trial 
court  that  this  case  should  be  ruled  by  Dew- 
ey &  Stone  V.  Payne  &  Co.,  19  Neb.  540,  26 
N.  W.  248.  In  this  we  think  the  district 
court  was  mistaken.  That  was  an  action 
for  the  recovery  of  rent  where  there  was  a 
verbal  assignment  of  a  -written  lease  for  a 
period  of  more  than  one  year.  It  appears 
that  the  defendant  took  possession  under  the 
parol  assignment,  and  held  It  from  the  12th 
day  of  October  until  the  9th  day  of  March 
In  the  following  year,  when  he  vacated  and 
refused  to  pay  rent  for  the  remainder  of  the 
year,  and  it  was  held  that  he  was  liable  for 
the  rent  whether  he  occupied  the  premises 
or  not  because  he  had  entered  into  posses- 
sion under  his  agreement  to  pay  rent  and 
had  continued  such  possession  beyond  the  ex- 
piration of  the  first  year,  and  that  thereaft- 
er he  was  not  in  a  position  to  question  the 
validity  of  his  agreement  It  has  been  fre- 
quently held  that  a  parol  lease  of  real  estate 
for  several  years  is  only  valid  for  one  year. 
Friedhoff  v.  Smith,  13  Neb.  5,  12  N.  W.  820. 
The  part  performance  in  the  case  at  bar  can 
only  be  referred  to  or  based  upon  the  term 
of  one  year.  In  other  words,  the  perform- 
ance was  wholly  and  entirely  within  the  first 
year,  and  for  which  there  was  a  valid  lease. 
Tbe  law  distinctly  and  clearly  declares  such 
a  lease  valid  for  the  first  year  of  the  term 
and  void  as  to  any  excess  of  time.  There- 
fore defendant's  possession,  as  shown  by  the 
record  in  this  case,  cannot  in  any  way  relate 
to  or  avail  him  with  reference  to  the  remain- 
ing two  years  of  the  lease,  which  was  clearly 
void.  The  defendant  went  Into  possession  of 
the  premises  under  the  three  years  oral  lease 
In  the  fore  part  of  October.  1906 ;  and  plain- 
tiff within  one  year  of  that  time,  and  about 
the  1st  of  September,  1907,  Informed  him- 
that  he  must  surrender  the  possession  of  the 
premises  at  the  end  of  that  year.  Therefore 
defendant's  entry  upon  the  second  year  of 
the  lease  was  without  the  consent  of,  and 
against  the  express  objection  of,  the  plain- 
tiff. In  other  words,  the  oral  lease  for  the 
last  two  years  was  revoked  and  rescinded  by 
the  landlord  while  the  tenant  was  still  hold- 
ing under  a  valid  lease  for  one  year,  and  be- 
fore any  part  of  the  remaining  two  years 
had  been  entered  upon.  We  are  therefore 
of  opinion  that  the  plaintiff  could  refuse  to 
be  bound  by  the  Invalid  portion  of  the  lease, 
and  the  court  erred  in  giving  the  tnstmctions 
above  quoted. 

Several  other  questions  are  discussed  in 
the  plaintUTs  brief,  but  for  the  error  above 
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mentioiied  she  to  entitled  to  a  rereraal  of  the 
Judgment,  and  It  to  unnecessaiy  to  consider 
them. 

For  the  foregoing  reasons,  the  Judgment 
of  the  district  court  Is  reversed,  and  the 
cause  Is  remanded  for  further  proceedings. 

Reversed  and  remanded. 


BLACKBURN  v.  MOORES  et  al. 

(No.  16,018.) 

(Supreme  Court  of  Nebraska.     May  5,  1910.) 

(Byllahu*  by  the  Covrt.) 

MUNICIPAl  COBPOKATTONS  (§  110*)— OBDINAK- 

CEs — Amendment  of  Chabteb— Validitt. 
Under  the  charter  of  the  city  of  Omaha,  as 
it  existed  October  11,  1905,  an  ordinance  not 
published  two  weeks  before  it  was  passed  held 
void,  where  it  modified  conditions  of  a  former 
ordinance  under  which  the  Omaha  Oas  Com- 
pany obtained  its  charter. 

[Ed.  Note.— Por  other  cases,  see  Municipal 
Corporations,   Cent  Dig.  i  238;    Dec.  Dig.  { 

Letton,  J.,  dissenting. 

Appeal  from  Dtotrlct  Court,  Douglas  Coun- 
ty;   Kennedy,  Judge. 

Action  by  Thomas  W.  Blackburn  against 
Frank  E.  Moores  and  others.  Action  dis- 
missed, and  plaintiff  and  the  City  of  Omaha, 
defendant,  appeal.    Reversed  and  remanded. 

Weaver  &  Glller,  for  appellant  Bladcbum. 
H.  B,  Bumam,  I.  J.  Dunn,  and  John  A.  Rlne, 
for  appellant  City  of  Omaha.  W.  J.  Connell, 
for  appellee. 

ROSE,  J.  Thto  to  a  suit  for  an  injunction 
to  prevent  the  enforcement  of  a  lighting 
contract  executed  by  the  city  of  Omaha  and 
the  Omaha  Gas  Company,  defendants.  The 
validity  at  the  contract,  and  of  the  ordi- 
nance authorizing  It,  was  properly  raised 
by  the  pleadings.  The  action  was  dismissed 
after  a  full  hearing,  and  Thomas  W.  Black- 
bum,  plaintiff,  and  the  City  of  Omaha,  de- 
fendant, appeal. 

By  the  contract  In  controversy  the  Omaha 
Gas  Company  assumed  the  obligations  Im- 
posed by  a  lighting' ordinance  containing  the 
following  provisions:  "That  the  contract  be 
made  with  the  Omaha  Gas  Company  for  a 
minimum  number  of  twelve  hundred  (1200) 
Wel.sbach  street  lamife,  the  same  to  be  pro- 
vided by  said  company  with  Welsbach  burn- 
ers and  each  of  said  lamps  to  have  a  capaci- 
ty of  giving  and  to  give,  when  lighted,  dur- 
ing the  entire  term  of  said  contract  a  light 
equal  to  eighty  (80)  candles,  the  said  lamps 
to  be  maintained,  lighted  and  extinguished 
by  said  company  during  said  term  and  the 
gas  and  equipment  therefor  to  be  furnished 
and  provided  by  said  company,  all  for  the 
price  of  twenty-eight  ($2S)  dollars  per  lamp 
per  year  for  the  period  of  five  years  com- 
mencing January  1,  1906."    Thto  ordinance 


and  the  contract  made  pursuant  thereto  are 
assailed  on  the  following  grounds:  The 
lighting  ordinance  to  a  modification  of  the 
terms  and  conditions  of  a  former  ordinance 
containing  the  franchise  of  the  Omaha  Gas 
Company,  and  is  lll^al  and  void  because  it 
was  not  published  two  weeks  prior  to  Its 
passage,  and  the  lighting  contract  is  illegal 
and  void  because  it  violates  the  terms  and 
conditions  of  the  franchise  ordinance.  A. 
section  of  the  ordinance  granting  the  fran- 
chise is  as  follows:  "Said  grantee  further 
agrees  for  itself,  its  sncoessors  and  assigns, 
that  it  will  supply  and  sell  to  the  said  city 
of  Omaha  during  the  continuance  of  this  or- 
dlnance  all  gas  which  it  may  be  required  by 
said  city  to  supply  to  the  city  for  its  use  in 
its  public  buildings  at  the  rate  of  |1  per 
thousand  cubic  feet;  and  that  it  will  when 
and  so  often  as  requested  so  to  do  by  said 
city  of  Omaha  during  the  continuance  of 
thto  ordinance  bid  for  the  supply  of  gas  to 
the  dty  for  street  lamps  along  the  line  of 
its  mains  at  a  rate  which  shall  not  exceed 
for  each  lamp  burning  gas  at  the  rate  <^ 
five  feet  per  hour,  |25  per  annum  per  lamp 
lighted  every  night  one-half  hour  after  sun- 
set and  extinguished  one  hour  before  sun- 
rise, said  sum  to  Include  lighting,  extingntoh- 
ing  and  cleaning." 

It  is  argued  that  these  conditions  of  the 
ordinance  containing  the  Omaha  Gas  Com- 
pany's franchise  were  modified  by  the  later 
ordinance  under  which  the  lighting  contract 
In  controversy  was  made,  and  that  the  modi- 
fication was  a  violation  of  that  provision  of 
the  Omaha  charter  which  declares:  "No  or- 
dinance granting,  extending  or  modifying 
the  conditions  of  any  franchise  shall  be  pass- 
ed until  at  least  two  weeks  shall  have  elaps- 
ed after  Its  introduction,  nor  until  after  the 
same  has  been  published  dally  for  two  weeks 
in  two  established  daily  papers  of  the  city." 
Ck>mp.  St.  1905,  c.  12a,  i  16.  The  lighting  or- 
dinance was  Introduced  October  3,  1906,  and 
without  publication  was  passed  at  a  ^>eclal 
session  of  the  council  October  11,  1905.  The 
contract  was  executed  the  same  day.  It  to 
conceded  by  the  Omaha  Gas  Company  that 
the  lighting  ordinance  was  not  publtohed  for 
two  weeks  before  It  was  passed,  but  it  to  in- 
sisted that  the  franchise  ordinance  was  not 
modified  In  any  particular,  and  that  there- 
fore publication  was  unnecessary.  The  fran- 
chise ordinance  requires  the  Omaha  Gas 
Company,  "when  and  so  often  as  requested" 
by  the  city,  to  hid  for  the  supply  of  gas  at 
a  price  not  to  exceed  $25  a  lamp  amnially, 
and  at  the  rate  of  five  cubic  feet  an  hour 
for  each  lamp,  including  lighting,  extinguish- 
ing, and  cleaning.  Under  thto  provision  the 
city,  "when  and  so  often  as  requested"  by 
it,  to  entitled  to  a  bid  which  complies  with 
the  terms  of  the  franchtoe  ordinance.  The 
rule  is  that  bids  must  meet  the  requirements 
of  the  law  under  wlilch   they   are   made. 
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state  T.  York  Connty,  13  Neb.  67,  12  N.  W. 
819 ;  Weed  t.  Beach,  66  How.  Prac.  (N.  Y.) 
470;  Boren  ▼.  Darke  Connty,  21  Ohio  St 
311.  Within  the  Jursdlctlon  of  the  dty  the 
franchise  ordinance  has  the  same  force  as 
an  act  of  the  Legislature.  Until  modified  or 
repealed  It  Is  in  Its  original  form  binding 
alike  on  both  the  dty  and  the  Omaha  Gas 
Ocwupany.  The  rights  and  obligations  creat- 
ed by  It  can  only  be  abrogated  or  modified 
tn  the  manner  provided  by  law.  In  no  other 
way  can  the  dty  divest  Itself  of  the  rights 
created  by  the  franchise  ordinance,  or  re- 
lease the  grantee  from  its  obligations,  or  de- 
prlTO  the  public  of  the  benefits  secured.  The 
Omaha  Oas  Company  is  In  the  same  situa- 
tion. The  necessity  for  protecting  the  condi- 
tions Imposed  by  franchise  ordinances  Is  so 
argent  that  the  Legislature  has  enacted  a 
spedflc  etatntory  provision  on  that  subject 
A  section  of  the  Omaha  charter  declares 
tbat  snch  conditions  can  only  be  modified  by 
an  ordinance  passed  after  it  "has  been  pub- 
lished dally  for  two  weeks  In  two  establish- 
ed daily  papers  of  the  dty."  Comp.  St  19%, 
c.  12a,  I  16.  ,It  thus  appears  by  statute  that 
modifications  of  the  conditions  of  franchise 
ordinances  in  dties  of  tbe  metropolitan  class 
are  matters  requiring  publldty.  Haste  and 
secrecy  In  making  such  changes  are  condemn- 
ed by  law.  Without  two  weeks'  publication 
tbe  dty  council  passed  the  lighting  ordi- 
nance containing  the  provisions  already  quot- 
ed. That  ordinance  required  the  Omaha 
Gas  Company  to  furnlsb  a  minimum  number 
of  Welsbach  street  lamps,  including  gas, 
equipment,  and  maintenance,  for  $28  a  year 
each.  These  are  not  the  conditions  of  tbe 
bid  which  the  Omaha  Gas  Company  Is  re- 
quired by  the  franchise  ordinance  to  make, 
"when  and  so  often  as  requested"  by  the 
city.  There  is  an  obvious  variance,  and 
tile  lighting  ordinance  Is  mandatory.  It  re- 
quires the  making  of  a  lighting  contract  on 
terms  different  from  the  conditions  of  the 
bid  required  by  the  franchise  ordinance. 
Tlie  right  of  the  dty  to  call  for  such  a  bid 
is  not  reserved.  The  lighting  ordinance  re- 
quires a  contract  covering  a  period  of  five 
years,  and  provision  is  made  for  complying 
with  its  terms  during  that  time.  The  light- 
ing contract  contains  the  terms  prescribed 
by  the  lighting  ordinance,  and  the  right  of 
the  city  to  call  for  a  bid  in  conformity  with 
tbe  franchise  ordinance  is  not  recognized. 
Before  the  lighting  ordinance  was  passed 
tbe  gas  company  was  required  by  the  fran- 
chise ordinance,  "when  and  so  often  as  re- 
quested" by  the  dty,  to  bid  for  the  supply 
of  gas  at  a  price  not  to  exceed  $26  a  lamp 
annually,  and  at  the  rate  of  five  cubic  feet 
an  hour  for  each  lamp,  including  lighting, 
extinguishing,  and  cleaning.  After  the  light- 
ing ordinance  was  passed,  if  valid,  the  gas 
company  was  not  required  to  make  such  a 
bid  "when  and  so  often  as  requested"  by  tbe 
dty,  but  was  relieved  from  that  obligation 
for  tbe  period  of  five  years,  and  In  the  mean- 


time was  protected  by  a  contract  to  stipirfy 
gas  on  different  terms,  while  the  dty  had 
lost  the  right  to  request  such  a  bid  during 
the  same  period.  If  the  franchise  ordinance 
could  be  thus  changed  for  five  years  by  an 
ordinance  not  published  before  it  was  pass- 
ed, it  could  be  changed  in  like  manner  for 
the  full  term  of  the  gas  company's  franchise. 
In  such  an  event  the  dty  would  be  perma- 
nently deprived  of  the  benefit  of  conditions 
wliicfa,  under  the  dty  charter,  could  only  be 
modified  by  an  ordinance  passed  after  two 
weeks'  publication.  The  obligation  of  the 
gas  company  to  make  bids  was  changed,  re- 
duced, qualified,  and  limited  as  to  time  at 
least 

Was  tbe  franchise  ordinance  modified? 
"Modified,"  according  to  the  Century  Dic- 
tionary, means  "to  qualify;  especially,  to 
moderate  or  reduce  in  extent  or  degree."  In 
construing  the  clause  "may  modify  or  abolish 
grand  Juries,"  as  used  in  the  Constitution  of 
Oregon,  the  Supreme  Court  of  that  state  said: 
"In  a  general  sense,  to  modify  means-  to 
change  or  vary,  to  qualify  or  reduce;  and, 
unless  there  Is  something  in  the  context  or 
special  usage,  the  worda  are  to  be  taken  In 
their  plain,  ordinary,  and  popular  sense.  A 
power  given  to  modify  or  abolish  Implies  the 
existence  of  the  subject-matter  to  be  modi- 
fied or  abolished.  When  exercised  to  modify. 
It  does  not  destroy  identllT',  but  effects  some 
change  or  qualification  in  form  or  qualities, 
powers  or  duties,  purposes  or  objects,  of  tbe 
subject-matter  to  be  modified,  without  touch- 
ing the  mode  of  creation.  Tbe  word  implies 
no  power  to  create  or  to  bring  into  existence, 
but  only  tbe  power  to  change  or  vary  in 
some  particular  an  already  created  or  legally 
existing  thing."  State  v.  Lawrence,  12  Or. 
297,  7  Pac.  116.  Within  the  meaning  of  the 
city  charter  there  was  certainly  an  attempt 
to  modify  the  conditions  of  the  franchise  or- 
dinance, and  to  accomplish  that  result  by 
means  of  a  lighting  ordinance  which  had  not 
been  published  two  weeks  before  it  was  pass- 
ed. For  the  reasons  stated  the  lighting  ordi- 
nance and  the  contract  made  under  it  are 
void. 

Tbe  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  allow  tbe  injunction. 

Reversed. 

S£>DOWICK,  3^  not  having  heard  the  ar^ 
gument,  took  no  part  in  tbe  dedsion. 

LBTTON,  J.  (dissenting).  I  cannot  accep*- 
the  reasoning  of  the  majority  opinion.  By 
the  terms  of  Its  franchise  the  gas  company 
contracted  that  it  would,  "when  and  so  often 
as  requested  so  to  do  by  said  city,"  bid  for 
street  lighting  at  a  rate  not  exceeding  "for 
each  lamp  burning  gas  at  the  rate  of  five  feet 
per  hour  $25  per  annum  per  lamp  lighted  ev- 
ery night  one-half  hour  after  sunset  and  ex- 
tinguished one  hour  before  sunrise,  said  sum 
to  include  lighting,  extinguishing  and  denn- 
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ing."  The  city  made  no  agreement  or  ooo- 
tract  upon  Its  part  to  light  its  streets  with 
gas,  but  as  a  condition  for  the  grant  ot  the 
franchise,  exacted  from  the  gas  company 
the  foregoing  prOTision.  The  city  became  un- 
der no  obligations  to  take  gas  from  the  gas 
company,  but  the  gas  company  Is  obligated  to 
offer  to  supply  it  to  the  city  at  the  price  fix- 
ed by  the  franchise  ordinance  for  the  sery- 
Ice  therein  specified. 

The  opinion  holds  that,  because  the  city  en- 
acted an  ordinance  authorizing  its  officers  to 
enter  Into  a  contract  for  street  lighting  by  the 
use  of  Welsbach  mantels  and  appliances  up- 
on different  terms  than  those  which  the  gas 
company  were  required  by  the  ordinance  to 
offer  when  so  requested,  the  franchise  ordi- 
nance was  modified.  The  reason  assigned  is 
that  by  entering  into  a  contract  for  five 
years  with  the  gas  company  tbe  city  Iiad 
lost  the  right  to  request  such  a  bid  firom  the 
gas  company,  and  the  gas  company  was  re- 
lleyed  from  tliat  obligation  for  the  same  pe- 
riod. I  cannot  so  consider.  The  invention 
of  tbe  Welsbach  system  of  incandescent  light- 
ing, whereby  a  more  economical  and  better 
system  of  illumination  than  the  old  system  ot 
lighting  by  tbe  naked  gas  flame  has  been  de- 
vised, and  which  is  in  general  use,  makes  it 
entirely  proper  for  the  city  to  adopt  the  im- 
proved method  of  lighting  its  streets.  It  was 
not  bound  by  the  franchise  ordinance  to  ad- 
here to  or  adopt  any  system  of  lighting.  It 
migbt  use  gas,  electricity,  gasoline,  or  any 
other  system.  It  might  disregard  the  old 
plan  and  adopt  a  new  if  In  Its  Judgment  It 
seemed  wise  to  do  so.  It  this  contract  had 
been  entered  into  with  a  competitor  of  the 
gas  company,  how  could  such  an  entirely  in- 
dependent contract  be  in  any  wise  a  modifica- 
tion ot  the  franchise?  Tbe  effect  would  be 
precisely  the  same  as  to  the  rights  of  the 
city  and  the  gas  company.  The  obligation  of 
the  gas  company  to  make  the  specific  bid 
would  BtUI  exist,  notwithstanding  the  city 
had  entered  into  a  contract  with  a  third  par- 
ty to  light  its  streets  for  five  years.  And 
so,  when  it  entered  into  this  contract  with 
the  gas  company,  the  company  is  not  relieved 
from  its  franchise  obligation,  nor  is  the  city 
prevented  from  calling  upon  it  "when  and  so 
often"  as  the  proper  officers  deem  it  tor  the 
best  interest  of  tbe  city  to  call  tor  such  bids. 
Suppose  that,  for  some  reason  or  other,  tbe 
city  should  desire  to  return  to  the  naked 
flame  system,  could  It  not  compel  the  gas 
company  to  bid  under  the  franchise  ordi- 
nance, leaving  the  question  of  damages  for  a 
breach  of  the  present  contract  to  be  settled 
according  to  the  legal  principles  governing 
such  a  breach;  or,  suppose  that  a  competi- 
tor's bid  had  been  accepted,  and  it  had  fail- 
ed to  comply  with  the  contract,  or  after  be- 
ginning service  had  stopped  performance, 
could  not  the  city  still  call  upon  the  gas 
company  for  a  bid  under  the  provisions  of 


the  franchise  ordinance?  By  the  franchise 
ordinance  the  gas  company  was  bound,  while 
the  city  was  free.  The  gas  company  was 
under  obligations  to  propose  when  requested, 
but  the  city  was  under  no  obligations  to  ac- 
cept. This  being  so,  and  the  city  officials  hav- 
ing deemed  It  best  to  adopt  a  plan  of  lighting 
not  covered  by  any  provisions  of  the  franchise 
ordinance,  how  can  it  logically  be  said  that 
the  provisions  of  that  ordinance  have  been 
modified? 

I  think  this  contract  was  made  entirely 
outside  of  the  provisions  of  the  franchise  or- 
dinance, and  I  am  unable  to  see  any  sound 
reason  tor  the  holding  that  "the  obligation 
ot  the  gas  company  to  make  bids  was  chang- 
ed, reduced,  qualified,  and  limited"  by  the 
new  ordinance. 


ANDERSON  et  al.  v.  NMiSON  et  aL 

(No.  16,030.) 

(Supreme  Conrt  of  Nebraska.    May  6,  1910.) 

(SnUahui  iy  th«  Court.) 

1.  DBDIOATION  (I  43*)— EVIDKNCIV 

The  fact  that  a  landowner  dedicated  a  por- 
tion of  his  land  for  highway  purposes  ma;  be 
established  by  parol  evidence  concerning  his  dec- 
larations and  conduct. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {§  83,  84;   Dec  Dig.  {  43.*] 

2.  HiaawATS  (§  29*)  —  GoHsiBucnon  —  Peti- 
tion. 

A  petition  praying  tor  the  location  of  a 
public  road  addressed  to  county  commissioners 
in  1888,  althougli  silent  concerning  tbe  width 
of  the  highway,  should  be  construed  to  request 
a  road  66  feet  wide. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §  55 ;  Dec.  Dig.  §  29.*] 

Appeal  from  District  Court,  Oreeley  Coun- 
ty;   Hanna,  Judge. 

Action  by  John  A.  Anderson  and  others 
against  Jobn  C.  Nelson  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

O.  W.  Scott,  for  appellants.  T.  J.  How- 
ard, J.  R.  Swain,  and  James  P.  Boler,  tor 

appellees. 

ROOT,  J.  This  is  an  action  to  restrain  a 
road  overseer  and  the  county  commissioners 
ot  Oreeley  county  from  removing  a  fence, 
and  from  interfering  with  the  plaintiffs  In 
the  possession  and  use  of  a  strip  ot  land. 
The  defendants  prevailed,  and  the  plaintiffs 
appeal. 

In  1888,  one  Llndwall  owned  the  north 
halt  ot  section  7  in  township  18  north,  range 
10,  in  Greeley  connty ;  his  buildings  and  cul- 
tivated fields  were  on  the  east  two-thtrds. 
and  his  market  town  was  located  immediate- 
ly west,  ot  his  farm.  The  public  traveled 
along  the  section  line  between  said  section 
and  section  6,  but  the  way  was  rough  and 
difficult  for  a  distance  of  about  120  rods 
east  from  the  northwest  comer  of  section 
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7.  In  1888,  LIndwall  Joined  with  2d  other 
electors  of  the  county  In  a  petition  to  the 
ooanty  commissioners  to  open  a  road  along 
said  section  line.  The  petition  was  granted 
After  a  commissioner,  appointed  by  the  coun- 
ty clerk,  reported  In  favor  of  the  proposed 
bishway.  There  Is  no  proof  that  notice  was 
Siven  to  file  claims  for  damages  or  that  any 
sncli  claims  were  filed.  The  proof  shows 
tbat  Undwall  stated  repeatedly,  while  own- 
er of  the  land,  that  he  had  given  the  public 
a  road  on  the  north  side  of  his  farm ;  he 
was  active  In  securing  funds  by  subscrip- 
tion to  pay  for  Improving  the  way,  and  re- 
quested bis  tenant  to  work  thereon.  lind- 
wall  constructed  a  pasture  fence,  from  a 
Itoint  in  the  west  line  of  his  land,  2  rods 
«outh  of  the  northwest  corner  of  the  section, 
east  120  rods,  but  the  proof  does  not  fix  the 
<late  of  such  construction.  In  1893,  he  con- 
structed a  fence  the  remaining  200  rods  east, 
-but  only  1  rod  south  of  the  section  line,  for 
tbe  purpose  of  protecting  a  cultivated  field. 
At  that  time  LIndwall  stated  that  the  120 
rods  of  fence  was  too  far  south,  and  he  In- 
tended to  move  it,  but  he  made  no  change. 
In  1897,  after  Lindwall  parted  with  his  title 
-to  the  farm,  he  stated  that  he  had  donated 
a  strip  of  land  1  rod  In  width  for  200  rods, 
and  2  rods  In  width  for  the  120  rods.  The 
-defendants  do  not  contend,  nor  Is  there  any 
evidence  to  sustain  au'  assertion,  that  Lind- 
wall Vas  paid  for  the  land  In  dispute  t>r°  for 
any  other  land  within  the  boundaries  of  the 
highway,  so  that  the  right  of  the  public  to 
enjoy  the  easement  contended  for  must  rest 
upon  a  dedication  by  that  landowner.  There 
is  no  evidence  to  prove  a  dedication  by  deed. 
Since  Llndwall's  testimony  was  not  produced 
we  must  weigh  his  dedaratlons  and  acts  in 
the  light  of  the  circumstances  surrounding 
falm  at  the  time,  in  order  to  arrive  at  a  just 
conclusion. 

A  dedication  may  be  established  by  parol 
evidence.  St^te  v.  Otoe  County,  6  Neb.  129 ; 
Rathman  v.  Norenber^  21  Neb.  467,  32  N. 
W.  305.  The  record  and  the  briefs  of  the 
parties  leave  no  doubt  in  the  mind  that 
Lindwall  dedicated  a  way  over  his  land  to 
the  public,  and  we  have  only  to  determine 
the  acreage  dedicated.  We  take  judicial  no- 
tice that  ordinary  farm  land  situated  in  Gree- 
ley county  was  not  of  great  value  in  1888. 
The  statute  (section  2,  a  78,  Comp.  St.  1887) 
provided:  "AU  public  roads  shall  have  a 
width  of  sixty-six  feet."  The  county  authori- 
ties were  powerless  at  that  time  to  open  or  lo- 
cate a  public  highway  less  than  66  feet  wide. 
Therefore,  when  Lindwan  petitioned  and 
uis^  the  comity  commissioners  of  Qreeley 
county  to  open  the  road  in  question,  he  ask- 
ed for  a  road  four  rods  in  width,  two  rods 
«f  which  road  he  knew  would  be  taken 
from  his  farm,  and  bis  gift  of  four  acres  of 
land  to  secure  that  road  did  not  Involve  a 
sacrifice  as  compared  with  the  benefits  be- 


stowed by  reason  of  the  constmctlon  of  a 
direct  highway  between  his  farm  bnlldlugs 
and  his  market  town.  The  fact  that  the  pe- 
tition is  silent  concerning  the  width  of  the 
road  is  Immaterial;  the  law  fixed  that 
width.  Watson  v.  Crowsore,  83  Ind.  220; 
State  V.  Hogue,  71  Wis.  384,  36  N.  W.  860. 
It  is  true  that  by  petitioning  for  the  road 
Lindwall  did  not  waive  the  right  to  demand 
compensation  for  his  land  taken  for  highway 
purposes,  nor  would  his  failure  to  file  a  claim 
for  damages  in  itself  excuse  the  authorltleB 
from  condemning  that  land  and  paying  him 
therefor,  but  the  fact  that  he  did  not  make 
such  a  claim  should  be  taken  into  considera- 
tion In  connection  with  his  Interest  In  the 
road,  his  declarations  and  ills  conduct,  in  de- 
termining whether  he  dedicated  the  land  in 
controversy  for  road  purposes.  It  Is  im- 
probable that  the  county  commissioners 
would  have  located  the  road  had  not  Liind- 
wall  dedicated  the  land  in  controversy.  The 
plaintiffs  are  contending  for  a  situation  con- 
trary to  the  common  experience  of  mankind, 
and,  in  insisting  upon  the  exception,  should 
present  satisfactory  evidence  to  overcome  the 
presumption  against  them. 

Upon  the  entire  record,  notwithstanding 
the  statements  made  by  Lindwall  years  after 
the  dedication,  indicating  an  intention  on  his 
part  to  yield  but  one  rod  in  width  for  pub- 
lic use,  and  the  fact  that  he  constructed  a 
fence  to  conform  to  those  declarations,  we 
are  constrained  to  find  the  dedication  was 
for  a  road  of  uniform  width.  The  plaintiffs, 
when  they  purchased  the  land,  were  charged 
with  notice  that  a  highway  worked  by  the 
public  authorities  had  been  traveled  many 
years  along  the  section  line,  and  with  the 
further  knowledge  that  public  roads  in  Ne- 
braska at  that  time  were  four  rods  in  width. 
We  are  of  opinion  that  they  are  in  no  better 
position  than  Lindwall  would  be  were  he 
prosecuting  this  action. 

After  a  mature  consideration  of  the  evi- 
dence, we  find  that  the  judgment  of  the  dis- 
trict court  is  right,  and  it  is  afiarmed. 


BAHR  V.  MANKE.    (No.  16,024.) 
(Supreme  Court  of  Nebraska.     May  S,  1910.) 

(Byttahif  hy  the  Court  J 

1.  Dauaoes  (J  141*)— PUUIDIWO. 

The  pleader,  in  an  action  to  recover  nn- 
liquidated  damages,  must  state  In  bis  petition 
facts  sufficient  to  warrant  tbe  conclusion  tliat 
the  defendant's  alleged  wrougful  acts  were  the 
proximate  cause  of  the  damages  demanded. 

[Ed.    Note.— For  other   cases,    see    Damages, 
Dec.  Dig.  I  141.*] 

2.  Damages  (i  141*)— Plkadino. 

And  this  mle  applies  whether  tile  action 
is  upon  contract  or  sounds  in  tort. 

[EU.   Note.— For   other   cases,   see    Pamagea, 
Dec.  Dig.  {  141.*] 
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Appeal  from  District  Oourt,  Lancaster 
County;  Cornish,  Judge. 

Action  by  Albert  Bahr  against  Carl  Manke. 
Judgment  for  defendant,  and  plaintiff /ap- 
peals.   Affirmed. 

George  A.  Adams,  for  appellant  Greene 
&  Greene,  G.  W.  Berge,  and  Morning  &  Led- 
with,  for  appellee. 

ROOT,  J.  Tills  is  the  second  appearance 
of  this  case  In  this  court  The  Issues  joined 
by  the  original  pleadings  are  accurately  de- 
scribed In  the  opinion  written  on  the  former 
appeal,  and  reported  In  77  Neb.  552,  110  N. 
W.  330  et  seq.  We  shall  not  restate  the  is- 
sues, but  refer  the  reader  to  that  opinion. 
After  the  cause  was  remanded  the  plaintiff 
filed  an  amended  petition,  wherein  he  charg- 
ed in  substance  that  the  defendant,  at  the 
time  he  entered  into  the  contract  pleaded  in 
the  petition,  did  not  intend  to  perform  his 
obligation,  but  designed  to  Involve  the  plain- 
tiff in  financial  ruin,  and  to  cheat  and  de- 
fraud him  out  of  his  farm;  that  in  pursu- 
ance of  said  scheme  the  defendant  fraud- 
ulently and  corruptly  oommitted  the  acts  al- 
leged in  the  original  petition;  that  by  reason 
of  the  premises  the  plalntlfT  was  unable  to 
borrow  money  to  pay  the  legitimate  incum- 
brance upon  his  farm,  or  to  redeem  it  from 
sherifTs  sale,  and  the  defendant  purchased 
It  for  about  one-half  of  Its  actual  value,  to 
the  plaintiff's  damage,  etc.  Upon  the  de- 
fendant's motion  the  court  struck  from  the 
amended  petition  all  allegations  of  fraud, 
thereafter  sustained  a  general  demurrer  to 
said  pleading,  and  dismissed  the  action. 
Plaintiff  appeals. 

jTbe  plaintiff  argues  that  the  statement  in 
our  former  opinion  "There  is  no  contention 
by  plaintiff  that  defendant  contemplated  fraud 
at  the  Inception  of  the  agreement"  Justi- 
fies blm  In  assuming  that,  if  such  an  alle- 
gation had  appeared  In  the  original  petition, 
the  Judgment  would  not  have  been  reversed. 
No  such  an  Inference  should  be  drawn  from 
the  opinion.  The  principle  of  law  controlling 
the  reversal  Is  correctly  stated  in  the  syl- 
labus, and  properly  applied  In  the  opinion  to 
the  facts  and  pleadings  in  the  case.  The 
only  Item  of  damages  referred  to  In  either 
petition  pertains  exclusively  to  the  alleged 
difference  between  the  market  value  of  the 
plalntifiTs  farm  and  the  price  paid  therefor  by 
the  defendant  at  sherifTs  sale.  The  proximate 
cause  of  the  sheriff's  sale  was  the  plalntifTs 
failure  to  pay  his  lawful  debts.  The  defendr 
ant's  conduct  in  asserting  a  lien  in  excess  of 
the  amount  due  him,  and  his  failure  to  satis- 
fy the  Hartwlck  mortgage,  did  not  increase 
that  Indebtedness;  nor,  after  the  amount  ac- 
tually due  the  defendant  had  been  ascertain- 
ed In  the  foreclosure  proceedings,  did  the 
defendant's  antecedent  wrongful  acts  prevent 
the  plaintiff  borrowing  money  to  liquidate  the 
lawful    liens   against   his  farm,   nor   from 


selUng  bis  equity  of  redemption,  If  it  had  a 
market  value.  The  rule  of  law  announced  in 
the  former  opinion  applies  to  actions  sound- 
ing in  tort,  aa  w^l  as  to  those  upon  con^ 
tract  nala  v.  Ainsworth,  63  Neb.  1, 88  N.  W. 
135,  93  Am.  St.  Rep.  420;  Karbach  v.  Fogel, 
63  Neb.  601,  88  N.  W.  609.  The  amendments 
to  the  petition  did  not  authorize  the  court  to 
render  Judgment  in  the  plaintiff's  favor  upon 
the  sole  item  of  damages  therein  referred  to, 
and  for  that  reason  the  court  committed  no 
error  In  sustaining  the  motion  and  the  demur- 
rer. 

The  Judgment  of  the  district  court,  there- 
fore, is  affirmed. 


AABEL  V.  STATE.    (No.  16,400.) 

(Supreme  Court  of  Nebraska.    May  6,  1910.) 

(ByUaiut  by  (A«  Court.) 

1.  JXTBT    (i   58*)-4>BAWinO    OF  JDBT— CbIIII- 
KAI.  PBOCEDUBB. 

"The  proviglons  of  section  485a  of  th« 
Oriminal  Code  are  not  exclusive,  but  are  to  be 
construed  in  connection  with  section  664  of  the 
Civil  Code."  Barney  v.  State,  49  Neb.  515,  68 
N.  W.  638. 

[Ed.  Kote.— For  other  cases,  see  Jury,  Dec. 
Dig.  i  58.  •] 

2.  LABCaCNT   (i    15*)  — EVIDBNOB— Embezzix- 

UXNT. 

Where  a  clerk  is  hired  to  sell  goods  in  the 
store  of  his  employer, '  the  employer  remaining 
in  poraession,  but  occasionally  absent  from  th» 
store,  and  the  clerk  with  criminal  intent  re- 
moves and  appropriates  to  his  own  use  a  portiou 
of  the  goods,  the  crime  is  larceny,  and  not  em- 
bezzlement. In  order  to  constitute  such  appro- 
priation embezzlement,  the  goods  must  have 
come  into  his  "possession  or  care,  by  virtue  of 
such  employment,"  as  provided  by  section  121  ot 
the  Criminal  Code. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |§  39-42;  Dec.  Dig.  {  16.»] 

3.  CannwAi,  Law  (J  1144*)— Tbiai/-MI800K- 
nccT  OP  Btstandebs. 

In  order  to  constitute  reprehensible  mis- 
conduct in  open  court  of  persons  not  connected 
officially  with  a  criminal  prosecution  sufficient 
grounds  for  a  new  trial  of  one  against  whom  a 
verdict  of  guilty  has  b^n  returned,  there  must 
be  some  snowing  of  facts  tending  to  establish 
prejudice  to  the  accused ;  the  presumption  being 
that  the  presiding  judge  has  taken  such  action 
with  reference  to  the  contempt  as  will  fully  pro- 
tect all  the  rights  of  the  party  on  trial. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Lew,  Dec.  IMg.  {  1144.*] 

Error  to  District  Court,  Harlan  Goilnty; 
Dungan,  Judge. 

Reguar  Aal>el  vras  convicted  of  grand  lar- 
ceny, and  brings  error.  Modified  and  af- 
firmed. 

Adams  ft  Adams  and  J.  O.  Thompson,  for 
plaintiff  in  error.  W.  T.  Thompson  and  Geo. 
W.  Ayres,  for  defendant  in  error. 

REESE,  C.  J.  An  Informatiom  was  filed  la 
the  district  court  of  Harlan  county  cbarglng 
plaintiff  in  error,  together  with  Charles 
O'Brien  and  Virgil  Woolrige^  wltto  the  crime 
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of  grand  larcenj,  by  stealing,  taking,  and 
carrying  away  certain  gooda  and  merchan- 
dlae  of  the  value  of  $500  of  the  personal  prop- 
erty of  T.  M.  Logan,  committed  In  said  coun- 
ty on  the  lat  day  of  January,  1900.  A  trial 
was  bad,  which  resulted  In  a  rerdlct  of  the 
ivacy  finding  plaintiff  in  error  guilty,  and 
flring  the  value  of  the  goods  stolen  at  $200. 
A  motion  for  a  new  trial  was  filed  by  plain- 
tiff in  error  and  overruled,  and  sentence  of 
five  years  in  the  state  penitentiary,  and  Judg- 
ment for  the  payment  of  the  costs,  imposed 
upon  him.    He  brings  error  to  this  court. 

1.  Before  entering  upon  the  trial  plaintiff 
In  error  filed  his  affidavit  setting  out,  among 
other  things,  the  demand  of  the  state  for  sep- 
arate trials  of  the  threa  parties  accused;  the 
placing  of  O'Brien  upon  trial  first;  the  sub- 
mission of  the  evidence  to  the  Jury;  that 
during  said  trial  the  name  of  plaintiff  in  er- 
Tor  "was  continually  before  said  Jnry  In 
connection  with  said  cause,  and  that  by  rea- 
son thereof  said  Jury  has  become  disqualified 
to  try  his  case;  that  most  all  of  the  other 
members  of  said  Jury  so  impaneled  and  not 
sitting  In  said  cause  were  present  during  the 
greater  part  of  the  trial  of  the  said  Charles 
O'Brien  and  heard  the  testlmopy  relating  to 
this  affiant's  case;  that  by  reason  thereof 
tbey,  the  said  Jury,  have  already  prejudged 
tbto  defendant's  case,  and  are  disqualified  to 
Bit  In  tbe  trial  of  said  cause  Wherefore  this 
defendant  objects  to  going  to  trial  in  said 
canse  before  said  Jury,  and  moves  the  court 
for  a  continuaiice  of  said  cause  to  the  next 
term  of  tbe  district  court"  This  affidavit 
was  filed  November  6,  1809,  and  on  the  same 
day  an  entry  was  made  in  the  Journal  of  the 
eonrt,  reciting  tbe  fact  of  the  separate  trials, 
the  arraignment,  and  entry  of  a  plea  of  not 
gnllty  for  plaintiff  in  error,  and  which  entry 
contains  the  following:  "And  now  on  this 
&tb  day  of  November,  1900,  at  the  hour  of  10 
o'clock  a.  m.,  this  cause  coming  on  for  hear- 
ing on  the  affidavit  of  the  said  defendant  for 
a  continuance  of  this  cause  to  tbe  next  term 
of  tliia  court  and  bis  objections  to  being  put 
upon  trial  at  this  time,  the  court,  being  fully 
advised  in  the  premises,  is  satisfied  that  the 
regular  panel  of  Jurors  are  competent  to  sit 
in  this  cause,  and  that  the  said  regular  panel 
and  bystanders  have  not  become  Incompetent 
to  alt  as  Jurors  In  this  cause  by  reason  of 
having  heard  tbe  evidence  in  the  case  of  the 
State  V.  Charles  O'Brien;  tbe  said  Charles 
O'Brien  having  been  charged,  together  with 
tills  defendant,  in  tbe  same  Information  with 
the  oommission  of  said  crime.  Therefore  the 
oonrt  does  orermle  said  motion  and  objec- 
tion, to  which  ruling  the  defendant  excepts. 
And  now,  at  tbe  hour  of  10-.80  o'clock  a.  m. 
of  said  day.  the  defendant  and  Ills  said  conn- 
id  being  present  in  conrt,  so  that  there  would 
be  no  delay  in  said  cause,  and  to  assist  the 
sheriff  by  securing  the  attendance  of  com- 
petent talesmen,  tbe  conrt  directed  tbe  sher- 
iff to  summon  25  good  and  lawful  men  from 
the  body  of  tbe  county  as  tiUeamen,  and  no 


objections  being  made  thereto  by  the  defend- 
ant or  his  attorneys.  Now  on  this  day  at  the 
hour  of  11:30  o'clock,  counsel  for  the  defend- 
ant appears  and  excepts  to  the  order  of  the 
court  requiring  tbe  sheriff  to  summon  sold 
talesman;  said  exceptions  being  taken  after 
the  sheriff  had  departed  to  comply  with  the. 
said  order."  To  the  former  portion  of  the 
above  order  it  is  shown  that  plaintiff  In  error 
then  excepted,  but  we  are  not  Inclined  to  the 
belief  that  the  unexplained  delay  of  one  hour 
was  a  waiver  of  the  exception  to  the  latter 
part  thereof,  and  we  will  treat  the  whole  as 
duly  excepted  to. 

Tbe  question  of  law  here  presented  is  as 
to  what  was  the  statutory  duty  of  the  court 
in  dealing  with  the  condition  then  existing. 
It  might,  however,  throw  some  light  upon  the 
subject  to  refer  to  an  affidavit  of  one  of  the 
counsel  for  the  defense,  filed  in  support  of 
the  motion  for  a  new  trial,  which,  after  recit- 
ing the  facts  of  the  trial  of  O'Brien,  states 
that  tbe  county  attorney,  upon  the  return  of 
the  verdict  In  O'Brien's  case,  demanded  the 
Immediate  trial  of  plaintiff  in  error;  the  fil- 
ing of  the  affidavit  above  referred  to,  asking 
for  the  continuance  of  the  cause  on  account 
of  the  disqualification  of  the  Jurors,  owing  to 
the  fact  that  the  evidence  in  the  one  trial 
would  be  tbe  same  as  in  the  other;  tbe  fact 
that  the  other  memtters  of  the  panel  had 
been  present  and  heard  the  evidence  intro- 
duced, and  in  which  trial  plaintiff  in  error's 
name  had  been  used  constantly ;  that  the 
Jurors  of  the  regular  panel  had  already  pre- 
judged the  case  of  plaintiff  in  error.  The 
affidavit  continues:  "That  thereupon  tbe 
Judge  of  said  court  asked  the  members  of  tbe 
regular  panel  who  had  not  sat  upon  the  trial 
of  the  O'Brien  case,  and  who  had  been  pres- 
ent and  heard  the  testimony  or  any  other 
part  thereof,  or  the  argument  of  counsel,  to 
stand  up,  whereupon  seven  other  members 
of  the  regular  panel,  in  addition  to  those  who 
sat  upon  the  trial  of  the  O'Brien  case,  stood 
up  and  Indicated  to  the  court  that  they  had 
been  present  and  heard  the  testimony  and 
argument  of  counsel,  material  testimony  in 
relation  to  this  defendant's  case,  whereupon, 
without  any  further  testimony  before  the 
court  other  than  the  affidavit  of  this  defend- 
ant, and  the  expression  of  opinion  and  dis- 
qualification by  the  other  members  of  the 
regular  panel  present,  the  court  overruled 
the  objection  of  the  defendant  to  being  placed 
upon  trial  before  said  Jnry,  and  overruled 
bis  motion  for  a  continuance."  The  record 
also  shows  that  on  the  same  day  (November 
6th)  the  Judge  issued  a  special  venire  as  fol- 
lows: "The  State  of  Nebraska,  County  of 
Harlan — ss.:  To  Any  Constable  or  tbe  Sher- 
iff of  Bald  County:  You  are  hereby  com- 
manded to  summon  25  good  and  lawful  men 
from  tbe  body  of  the  county  to  appear  in  the 
district  court  In  said  county,  on  tbe  6th  day 
of  Nov.  A.  D.  1909,  at  9  o'clock,  standard 
time.  In  the  A.  Noon  to  serve  as  Jurors  in  a 
case  pending  before  me,  then  and  there  to 
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be  tried;  and  this  they  sball  In  no  wise  omit. 
And  have  you  then  and  there  this  writ,  with 
your  doings  thereon.  Given  under  my  hand 
this  5  day  of  Not.  A.  D.  1900.  Harry  S.  Dun- 
gan.  Judge."  To  this  the  sheriff  made  return 
that,  as  therein  commanded,  he  had  snm- 
'moned  25  men,  g^lvlng  their  names,  from  the 
body  of  the  county.  Those  men  were  held  as 
talesmen  from  which  to  fill  the  panel  of  the 
trial  Jury, 

It  Is  insisted  by  plaintiff  In  error  that  the 
teurt  should  have  proceeded  under  section 
466a  of  the  Criminal  Code.  That  section  Is 
as  follows:  "That  when  two  or  more  persons 
shall  have  been  charged  together  In  the  same 
Indictment  or  Information  with  a  crime,  and 
one  or  more  shall  have  demanded  a  separate 
trial,  and  had  the  same,  and  when  the  court 
shall  be  satisfied,  by  reason  of  the  same  evi- 
dence being  required  in  the  further  trial  of 
parties  to  the  same  Indictment  or  Informa- 
tion that  the  regular  panel  and  bystanders 
are  Incompetent  because  of  having  heard  the 
evidence,  to  sit  in  further  causes  In  the  same 
Indictment  or  information,  then  It  shall  be 
lawful  for  the  court  to  require  the  derli  of 
the  court  to  write  the  names  of  sixty  electors 
of  the  county  wherein  said  cause  Is  being 
tried,  each  upon  a  separate  slip  of  paper,  and 
place  the  same  In  a  box,  and  after  the  same 
shall  have  been  thoroughly  mixed,  to  draw 
therefrom  such  a  number  as  in  the  opinion  of 
the  court  will  be  sufficient  from  which  to  se- 
lect a  Jury  to  hear  said  cause,  and  the  elect- 
ors whose  names  are  so  drawn  shall  be  sum- 
'  moned  by  the  sheriff  to  forthwith  appear 
before  the  court,  and  after  having  been  ex- 
amined, such  as  are  found  competent  and 
shall  have  no  lawful  excuse  for  not  serving 
as  Jurors  shall  constitute  a  special  venire 
from  which  the  court  shall  proceed  to  have 
a  jury  impaneled  for  the  trial  of  the  cause, 
and  the  court  may  repeat  the  exercise  of  this 
power  until  all  the  parties  charged  in  the 
same  indictment  or  information  shall  have 
been  tried."  The  section  appears  to  have 
been  enacted  specially  to  meet  cases  of  this 
Und,  but  it  is  claimed  by  the  state  that  the 
court  was  not  bound  to  follow  the  provisions 
of  the  section  of  the  Criminal  Code  above 
quoted,  but  that  a  compliance  with  section 
664  of  the  Civil  Code  would  be  sufficient, 
and  cites  Fanton  v.  State,  50  Neb.  351,  69 
N.  W.  953,  36  L.  R.  A.  158;  Barney  v.  State, 
49  Neb.  515,  68  N.  W.  636,  and  Welsh  v.  State, 
60  Neb.  101,  82  N.  W.  368. 

Section  664  of  the  Civil  Code  provides,  in 
substance,  that  when  no  Jury  is  summoned, 
or  when  all  Jurors  summoned  do  not  appear, 
or  when  for  any  cause  there  is  no  panel  of 
Jurors,  or  the  panel  is  not  complete,  the 
court  may  order  the  sheriff  to  summon  com- 
petent Jurors  to  serve  on  the  pand.  In  the 
case  now  under  consideration  there  was  a 
full  panel  of  Jurors,  but  substantially  all 
had  been  rendered  Incompetent  to  serve  up- 
on the  trial  of  plaintiff  tn  error  by  reason  of 
having  heard  the  same  evidence  as  present- 1 


ed  in  the  trial. of  O'Brtoi.  It  Is  the  opinion 
of  the  writer  hereof  that  the  provisions  of 
section  465a  of  the  Criminal  Code  should 
have  been  followed.  There  are  many  retf 
sons  why  those  beneficent  provisions  ot  the 
statute  should  have  been  adopted  as  the 
guide  to  the  trial  court;  and,  were  there 
no  prior  decisions  holding  its  provisions  "per- 
missive," instead  of  mandatory,  I  shtfuld 
hold  unhesitatingly  that  Its  provisions  are 
mandatory,  and  should  have  been  followed. 
I  concede  that  the  cases  cited  are  not  direct- 
ly In  point,  as  the  circumstances  in  each  dif- 
fered from  the  present  case,'  yet  the  reason- 
ing In  all,  and  the  construction  applied  to  the 
two  sections,  seem  to  be  binding  upon  us  aa 
the  settled  law,  and  should  be  followed. 

In  Barney  v.  State,  supra,  the  panel  of 
Jurors  was  discharged  for  the  reason  that 
it  was  irregularly  drawn,  which  left  the 
court  without  a  Jury  and  the  provisions  of 
section  664  of  the  Civil  Code  were  followed, 
and  the  special  venire  was  issued.  Subse- 
quently when  it  was  discovered  that  the 
members  of  the  panel  were  disqualified  by 
having  beard  the  evidence  in  the  trial  of 
Barney's  codefendant,  the  panel  was  again 
discharged,  aed,  the  court  being  without  a 
Jury,  a  new  venire  was  Issued  for  a  third 
Jury.  In  these  respects  that  case  differed 
from  this,  and  the  provisions  of  the  Civil 
Code  (section  664)  were  held  to  have  been 
properly  applied.  We  held  that  the  provi- 
sions of  section  465a  were  not  exclusive; 
that  the  method  provided  by  the  Civil  Code 
"applies  to  criminal  cases  except  as  other- 
wise provided";  that  by  reason  of  tlie  use 
of  the  words  "it  shall  be  lawful,"  In  section 
465a,  "the  language  of  the  section  is  not 
mandatory;  it  is  simply  permissive,"  the 
conclusion  being  that  "the  two  sections  are 
not  conflicting,  the  language  of  the  later  act 
is  not  mandatory,  and  we  hold  that  the  pro- 
visions of  section  465a  are  not  exclusive, 
and  that  the  court  acted  neither  illegally 
nor  in  abuse  of  its  discretion  in  proceeding 
under  the  former  section  instead  of  the  lat- 
ter." In  Fanton  v.  State,  supra,  a  compan- 
ion case  to  the  one  above  referred  to,  the 
rules  announced  in  Barney  v.  State  were  dis- 
tinctly stated  and  followed.  Welsh  v.  State, 
supra,  was  where  there  was  no  Jury  previ- 
ously summoned  for  the  special  term  at  which 
the  accused  was  to  be  tried.  The  court  or- 
dered a  special  venire  under  section  664  of 
the  Civil  Code.  That  action  was  approved, 
and  we  think  correctly,  as  the  condlti<Hi8 
were  such  as  were  provided  for  by  section 
664  of  the  Civil  Code,  and  not  by  section 
465a  of  the  Criminal  Code.  Barber  v.  State, 
75  Neb.  543,  100  N.  W.  423,  was  where  the 
facts  were  somewhat  similar  to  those  In  the 
present  case,  except  that  the  court  dlBclutrg>> 
ed  the  Jury  panel  because  subeequent  cases 
were  to  be  tried  upon  facts  testified  to  by 
witnesses  in  previous  trials  during  the  term, 
and  which  disqualified  the  Jurors  from  Bit- 
ting in  the  case  about  to  be  tried,  instead  of 
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holding  the  regular  panel  bb  was  done  In 
this  case,  and  ordering  a  q>ecial  venire  nn- 
der  section  6S4  of  the  Civil  Ck)de.  The  ques- 
tion was  presented,  as  here,  when  we  said: 
"It  Is  contended  that  the  new  venire  should 
have  been  summoned  under  the  provisions 
of  section  465a  of  the  Criminal  Code.  This 
contention  has  been  considered  and  passed 
upon  by  this  court  adversely  to  the  position 
of  the  defendant  in  the  cases  of  Barney  v. 
State.  49  Neb.  515  [68  N".  W.  636]  and  Fan- 
ton  ▼.  State,  60  Neb.  351  [68  N.  W.  953,  86 
L.  R.  A.  158].  With  the  rule  established  in 
these  cases  we  are  satisfied,  and  see  no  rea- 
son for  disturbing  the  same."  Those  cases 
seem  to  close  the  door  of  inquiry,  and  the 
contention  of  plaintiff  in  error  cannot  be 
sustained.  We  cannot  see  that  the  case  of 
Pflneger  v.  State,  46  Neb.  493,  64  K.  W.  1094, 
sheds  any  light  upon  this  question. 

2.  The  evidence  shows  that  plaintiff  in 
error  was  a, clerk  for  Mr.  Logan  In  a  store 
owned  by  Logan;  that  he  carried  a  key  to 
the  store,  opened  and  swept  ont  In  the  morn- 
ing, and  closed  the  door  in  the  evening ;  that 
be  assisted  in  making  sales,  and  when  ne- 
cessity therefor  arose,  on  account  of  the  ab- 
sence of  Mr.  Logan,  purchased  groceries  in 
keeping  up  the  stock.  Mr.  Logan  was  In  the 
store  the  greater  portion  of  the  time,  al- 
thongh  at  times  absent,  and  his  wife  also 
gave  her  attention  to  the  business  of  the 
store,  so  that  plaintiff  in  error  appears  to 
have  been  in  the  exclusive  possession  of  the 
store  at  no  time,  but  had  access  to  all  its 
parts,  and  to  all  the  goods  kept  for  sale  in 
the  course  of  trade.  It  was  while  thus  em- 
ployed that  he  Is  charged  with  stealing  the 
goods.  From  the  evidence  there  seems  to  be 
no  doubt  of  his  having  taken,  and  assisted 
In  taking,  them  from  the  store  and  secreted 
them  In  other  places.  At  the  close  of  the 
evidence  plaintiff  In  error  asked  the  court  to 
instruct  the  jury  to  return  a  verdict  finding 
him  not  guilty,  for  the  reason  that  the  evi- 
dence was  not  sufficient  to  sustain  the  charge 
of  larceny,  but  tends  to  show  that.  If  any 
crime  was  committed  by  him,  it  was  not 
larceny,  but  embezzlement.  The  court  re- 
fused to  give  this  instruction.  The  same 
contention  was  presented  in  another  instruc- 
tion to  the  same  effect,' but  submitting  the 
facts  to  the  Jury  with  the  direction  that,  if 
th^  found  the  facts  to  be  practically  as  tes- 
tified to,  the  crime.  If  any,  would  be  embez- 
zlement, and  not  larceny.  This  instruction 
was  also  refused,  and  the  action  of  the  court 
la  assigned  for  error.  In  this  we  all  agree 
the  conrt  did  not  err.  The  provisions  of 
section  121  of  the  Criminal  Code,  defining 
the  crime  of  embezzlement,  as  applicable  to 
this  case.  Is  to  the  effect  that  If  any  clerk, 
agent,  servant,  eta,  shall  embezzle  or  convert 
to  his  own  use,  or  fraudulently  make  way 
with  any  goods  of  his  employer  "which  shall 
come  Into  his  or  her  possession  or  care,  by 
virtue  of  such  employment,"  such  person  up- 
on conviction  shall  be  punished  as  provided 


in  the  section.  Plaintiff  in  error  was  one  of 
several  clerks  in  the  store.  He  was  furnish- 
ed with  a  key  to  the  front  door  of  the  build- 
ing, opened  and  closed  the  store  morning  and 
evening,  and  was  authorized  to  replenish  the 
grocery  department  of  the  business  by  the 
purchase  of  groceries  wh6n  necessary,  In 
the  absence  of  the  proprietor,  but  the  store 
and  goods  were  at  all  times  In  the  "posses- 
sion" of  the  owner.  It  is  true  that  in  a- 
sense  plaintiff  in  error  was  the  custodian  of 
the  store  during  the  absence  of  the  proprie- 
tor and  his  wife,  and  perhaps  the  other 
clerks,  but  we  find  no  proof  In  the  record 
which  tends  to  show  that  either  the  store  or 
goods  were  at  any  time  in  his  possession. 

A  case  somewhat  similar  to  this  is  re- 
ported In  People  v.  Belden,  37  Cal.  51.  In 
that  case  the  accused  was  in  the  employ  of 
McComb,  the  owner  of  a  livery  stable.  Bel- 
den was  employed  by  the  month,  and  when 
the  owner  was  not  present  he  had  charge  of 
the  stable,  and  was  directed  to  let  the  horses 
out  to  persons  applying  for  them  In  the  ab- 
sence of  the  owner.  Belden  usually  slept  In 
the  stable,  and  was  left  in  charge  on  the 
night  the  horses,  alleged  to  have  been  stolen, 
were  taken  by  him.  He  was  convicted  of 
the  larceny,  and  appealed  to  the  Supreme 
Court,  contending  that  the  crime  was  not 
larceny,  but  embezzlement  The  court  in  the 
opinion  says :  "The  question,  therefore,  upon 
the  solution  of  which  this  appeal  depends  is: 
In  whose  possession  were  the  horses  while 
in  the  livery  stable  of  McComb?  To  this 
question  the  evidence  does  not  give  a  doubt- 
ful or  equivocal  answer.  It  was  not  a  case 
of  joint  or  mixed  possession  of  McComb  and 
the  defendant  McComb  had  the  possession 
of  the  horses  while  he  was  at  the  stable,  and 
It  cannot,  upon  any  theory  consistent  with 
reason,  be  said  that  the  possession  changed 
whenever  he  was  absent*  from  the  stable  for 
an  hour  or  a  day.  The  defendant  occupied 
only  the  relation  of  servant  to  McComb,  and, 
although  he  had  labor  and  duties  to  per- 
form In  respect  to  the  horses,  he  was  not  in- 
trusted with  them,  in  the  sense  of  the  stat- 
ute." The  judgment  of  conviction  was  af- 
firmed. The  same  question  was  presented  In 
People  V.  Wood,  2  Parker's  Cr.  R.  (N.  Y.) 
22,  where  the  accused  was  convicted ;  also 
In  Powell  T.  State,  34  Ark.  693,  and  it  was 
held  that:  "The  possession  of  the  servant 
Is  that  of  the  master.  The  former  has  a 
mere  custody.  If  he  appropriates  the  prop- 
erty of  his  master  to  his  own  use,  with  In- 
tent to  steal.  It  is  larceny  at  common  law." 
This  was  followed  and  approved  In  Atter- 
berry  v.  State,  66  Ark.  516,  20  8.  W.  411. 
See,  also,  16  Cyc.  493.  and  26  Cyc.  81. 

Our  attention  is  called  to  what  is  shown 
to  be  the  misconduct  of  a  witness  by  the 
name  of  Morrison,  who  was  guilty  of  im- 
proper conduct  during  the  trial  show  a  "per- 
nicious activity"  throughout  the  whole  pro- 
ceeding, and  finally  making  an  effort  to  as- 
sault counsel  for  plaintiff  In  error,  who  was 
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addressing  tbe  jnry,  and  from  whicb  a  blgh 
degree  of  commotl<»i  and  excitement  was 
aroased,  wben  one  of  the  regular  panel  of 
Jurors,  but  not  sitting  In  this  case,  arose 
and  made  improper  remarks.  It  Is  strongly 
Insisted  tbat  this  conduct  and  tbe  accompa- 
nying disturbance  bad  a  terrifying  effect 
upon  tbe  Jury  to  the  prejudice  of  plaintiff 
In  error.  It  was,  of  course,  within  tbe  pow- 
er and  duty  of  the  presiding  Judge  to  have 
corrected  any  evil  effects  which  might  have 
followed  as  the  result  of  those  demonstra- 
tions. The  proof  of  the  conduct  of  those 
two  persons  is  made  by  affidavit  in  suppmrt 
of  tbe  motion  for  a  new  trial,  but  nothing  Is 
shown  as  to  the  action  of  the  court  in  tbe 
way  of  the  protection  of  Its  own  dignity  or 
the  enforcement  of  the  law  by  tbe  punish- 
ment of  the  contempt  We  cannot  presume 
tbat  the  presiding  Judge  was  asleep,  or  that 
he  had  not  the  moral  courage  to  maintain 
the  dignity  of  tbe  court  and  inflict  upon  both 
parties  the  punishment  their  conduct  so 
Justly  merited.  So  far  as  is  shown,  the  cul- 
prits may  have  been  at  once  confined  In  the 
county  Jail  where  they  belonged,  and  heavy 
fines  imposed.  There  is  nothing,  aside  from 
tbe  opinion  of  counsel  who  made  tbe  affi- 
davits, showing  prejudice  to  plaintiff  in  er- 
ror. Tbe  facts  constituting  tbe  xnrejudlce 
should  have  been  made  to  appear  of  rec- 
ord. So  far  as  is  shown,  tbe  turbulent  scene 
referred  to  may  have  had  tbe  opposite  effect 
upon  the  Jury.  It  la  to  be  regretted  that  no 
showing  was  made  by  the  county  attorney 
or  others  connected  with  the  court  as  to  what 
may  have  been  done  by  the  court  to  counter- 
act any  evil  effects  which  might  have  fol- 
lowed the  demonstration.  All  presumptions 
and  intendments  are  in  favor  of  the  due, 
prompt,  and  effective  action  of  the  court,  and 
we  cannot  say  from  the  meager  evidence  be- 


fore us  tbat  tbe  result  was  to  tbe  prejudice 
of  plaintiff  la  error. 

It  is  said  In  the  brief  presented  on  b^alf 
of  plaintiff  in  error  that  "the  defendant  is 
a  young  man,  and  of  a  good  family.  No  sus- 
picion of  wrongdoing  had  ever  attached  to 
bis  name  before" — and  it  is  insisted  that  the 
punishment  Imposed  is  excessive.  We  have 
been  unable  to  find  anything  in  the  record  as 
to  the  family  relations  of  plaintiff  in  error  or 
his  age.  The  proprietor  of  the  store,  his 
employer,  testified  that  he  was  a  "good 
clerk,"  and  that  his  habits  were  good  prior 
to  his  acts  out  of  which  the  {wosecution 
arose.  The  Jury  found  the  value  of -the 
stolen  goods  to  be  $250,  which  we  may  as- 
sume to  be  their  true  valu&  The  punish- 
ment imposed  was  imprisonment  in  the  state 
penitentiaiy  for  the  period  of  five  years,  to 
which  is  added  the  Judgment  for  costs. 
When  we  consider  that  the  more  enlightened 
modem  thought,  the  holdings  and  decisions 
of  courts,  the  teachings  of  penologists,  emi- 
nent In  their  profession,  have  now  fully 
adopted  the  humane  and  beneficent  rule  tbat 
the  infliction  of  penalties  for  violations  of  the 
criminal  laws  are  to  be  considered  as  In  no 
sense  a  punishment,  but  rather  for  the  refor- 
mation of  tbe  wayward  and  the  protection  of 
society,  and  that  the  spirit  of  vengeance  has 
departed  from  criminal  procedure,  we  are 
persuaded  tbat  so  long  a  sentence  for  the 
act  proved  cannot  be  Justified. 

Tbe  sentence  pronounced  by  the  district 
court  will  therefore  be  modified,  and  the 
term  of  imprisonment  fixed  at  two  years,  the 
Judgment  for  costs  to  stand  as  entered.  As 
thus  modified,  tbe  Judgment  of  the  district 
court  win  be  and  Is  affirmed,  and  the  costs 
of  this  court  will  be  taxed  to  plaintiff  in  e]> 
ror. 

Modified  and  affirmed. 
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iTcRAITH  T.  GRAND  LODGE  A.  O.  U.  W. 
(Supreme  Gonrt  of  Iowa.     Mar  10>  1910.) 

1.  Irstihancx  (I  810*)  —  Fbatbbnai.  Insub- 
ance—Fbaod— Evidence. 

Where  one  applying  for  membership  In  a 
fraternal  instirance  order  informed  the  members 
of  the  lodge  that  he  had  been  a  member  of  the 
order,  and  he  was  admitted  as  a  suspended  mem- 
ber on  tailing  the  obligation,  without  the  cere- 
moniea  incident  to  the  Initiation  of  a  new  mem- 
ber, a  finding  that  the  order  was  not  misled  b; 
the  affirmation  of  the  member  made  immediate- 
ly before  his  admission  that  he  had  never  been 
expelled  or  suspended  from  any  lodge  of  the 
order  was  justified. 

lEA.  Note.— Fbr  other  cases,  see  Insurance, 
Dec.  Dig.  i  819.*] 

2.  IirsDBARCK  (f   769*)  —  Fbatxrnal   Inbub- 
AKCE— Bt-Laws--Constbxjctiow. 

An  article  of  a  fraternal  insurance  order 
stipulating  that  do  person  shall  be  admitted  to 
membership  nnless  he  is  under  the  age  of  45 
■t  the  time  of  receiving  a  degree  relates  solely 
to  qualifications  of  persons  for  original  admis- 
sion to  the  order,  and  does  not  apply  to  one  ad- 
mitted to  a  lodge  of  the  order  as  one  previously 
suspended  from  the  order,  bat  other  articles 
relating  to  readmission  of  suspended  members 
then  control. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  759.*] 

8.  IWmjBANCT   (i   7W*)  —  Fbatebwai.  Inbub- 

ARCB— BT-LAWS— COROTBUCnON. 

Where  a  suspended  member  of  a  fraternal 
insurance  order  is  readmitted  pursuant  to  Its 
rules,  providing  for  reinstatement  of  suspended 
members,  and  declaring  that,  on  compliance 
therewith,  the  beneficiary  certificate  shall  be 
held  renewed,  the  Issuance  of  another  certificate 
is  unnecessary  on  the  reinstatement  of  a  sus- 
pended member,  and,  though  another  certificate 
IS  then  issued,  the  original  certificate  is  revived 
and  continued  in  force,  and  a  recovery  must  be 
predicated  on  the  original  certificate  as  thus 
renewed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  764.*] 

4.    INBUBANCB    (|    816*)  —  FbATBBWAL    INSXJB- 
AHCB— AcnOHB— DKFEWBB8. 

A  violation  of  an  article  of  a  fraternal  in- 
surance order,  regulating  reinstatement  of  a 
suspended  member,  not  pleaded  in  an  action  on 
tbe  benefit  certificate,  is  not  available  as  a  de- 
fease. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1998;  Dec.  Dig.  i  815.*] 

Appeal  from  District  Court,  Jolmson  Coun- 
ty;  R.  P.  Howell,  Judge. 

Action  on  a  certificate  of  insurance  resulted 
In  a  directed  verdict  and  Judgment  as  pray- 
ed.   The  defendant  appeals.    Affirmed. 

Parrlsh  &  Dowell  and  Baker,  Ball  &  Ball, 
for  appellant.  John  J.  Ney  and  Bauck  A 
Bradley,  for  appellee. 

LADD,  J.  James  V.  McRalth  died  at  Iowa 
Clt7  April  10,  1908.  Among  his  papers  was  a 
oertlflcate  of  membership  In  tlie  University 
LiOdge  of  tbe  defendant  order.  This  entitled 
tbe  plaintiff  as  benefldaiy  thordn  named  to 
an  Indemnity  of  $2,000,  nnless  It  should  be 
■aid  that  said  lodge  was  Induced  to  receive 
tdm  because  of  fraudulent  concealment  of 
his  having  been  previously  suspended  from 


tbe  order  or  other  defenses  interposed.  He 
first  entered  tbe  order  at  Parker,  S.  D.,  De- 
cember 17,  1880,  when  about  25  years  of  age. 
and  does  not  appear  to  have  been  suspended 
therefrom,  though  upon  removal  to  Iowa 
Falls,  Iowa,  in  1889  he  was  received  into  a 
lodge  ther&  &e  was  a  railroad  station  agent, 
and  upon  removal  to  Iowa  City  he  was  ad- 
mitted to  University  Lodge  In  November, 
1901.  Immediately  before  such  admission,  he 
signed  a  printed  affirmation,  stating,  among 
other  things,  that  he  had  never  been  expelled 
or  suspended  from  any  lodge  of  the  order, 
but  orally  Informed  the  members  that  he  had 
been  a  member  of  the  order,  and  he  was  ad- 
mitted as  though  suspended  upon  taking  the 
obligation  without  the  ceremonies  incident 
to  the  initiation  of  a  novitiate.  In  these  cir- 
cumstances the  jury  would  not  have  been 
warranted  In  finding  that  defendant  was  mis- 
lead by  tbe  printed  affirmation  with  respect  to 
not  having  been  suspended. 

2.  A  division  of  the  answer  alleged  that  de- 
ceased was  ineligible  to  membership  of  the 
order  when  received  In  University  Lodge,  and 
for  this  reason  the  certificate  of  Insurance  is- 
sued in  pursuance  thereof  was  void,  and  an- 
other division  averred  that  In  his  application 
for  membership  In  said  lodge  deceased  had 
agreed  that,  if  he  had  purposely  made  false 
statements  in  any  particular,  the  certificate 
should  be  void,  tbat  he  stated  his  age  therein 
to  be  44  years  at  his  next  birthday,  when  in 
fact  be  was  46,  and  thereby  mislead  tbe  lodge 
into  receiving  him  into  the  order  when  in- 
eligible. Both  defenses  were  based  on  section 
81  of  the  articles,  which  was  set  out  In  each 
division,  and  provided:  "No  person  shall  be 
admitted  to  membership  in  the  order  except 
be  be  a  white  male  of  the  full  age  of  eight- 
een years  and  under  forty-flve  at  the  time 
of  receiving  the  workman  degree."  But,  as 
noted,  deceased  was  admitted  to  the  lodge  as 
one  previously  suspended  from  the  order,  and 
not  as  a  novitiate,  and  the  above  section  re- 
lates solely  to  qualification  of  persons  for 
original  admission  to  the  order.  This  is  ap- 
parent from  provisions  relating  to  readmis- 
sion of  the  suspended  members. 

Section  82  declares  that:  "Any  members  in 
arrears  on  either  assessments  or  dues  for  a 
period  of  six  months  shall  stand  suspended 
from  aU  benefits  and  privileges  of  the  order. 
His  beneficiary  certificate  shall  be  reported 
to  the  Grand  Recorder  as  annulled.  He  may, 
however,  if  under  the  age  of  forty-flve  years, 
be  readmitted  upon  compliance  with  the  fol- 
lowing conditions:  (a)  He  shall  make  appli- 
cation in  the  same  manner  and  form  as  tbat 
prescribed  for  admission  of  new  members. 
He  must  be  examined  and  recommended  for 
readmission  by  the  medical  examiners  of  this 
lodge  or  by  some  other  medl<^l  examiner  of 
the  order  within  this  Grand  or  Supreme 
Lodge  Jurisdiction,  as  in  the  original  instance. 


*Vor  athar  e«s«s  see  same  topio  and  section  KUHBER  ta  Dee.  *  An.  Digs.  1907  to  date,  *  Reporter  Indexes 
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the  Iowa  blanks  being  nsed,  and  his  medical 
examination  and  application  for  readmlsslon 
must  be  approved  by  the  medical  examiner  of 
thla  Grand  Lodge,  (b)  His  application  shall 
be  referred  to  an  Investigating  conunittee  and 
reported  upon  in  the  same  manner  as  applica- 
tions for  membership  in  the  original  instance, 
and  be  shall  be  balloted  for  In  the  same  man- 
ner as  for  nevr  members,  but  for  readmlsslon 
only.  When  all  these  conditions  have  been 
compiled  with,  bis  beneficiary  certificate  shall 
be  held  renewed,  (c)  Any  member  holding  a 
final  card  desiring  to  be  readmitted  to  the 
order  shall  be  subject  to  all  the  requirements 
of  this  section  except  as  to  the  amount  to  be 
paid,  but  he  shall  pay  the  usual  fees  required 
of  members  admitted  by  card,  (d)  In  each  of 
the  cases  referred  to  In  this  section,  the  ap- 
plicant shall  be  exempt  from  the  payment  of 
Initiation  and  degree  fees,  but,  In  addition 
to  the  amounts  above  specified,  shall  pay  such 
other  fees  as  are  required  of  applicants  for 
Initiation.  They  shall  be  obligated  by  tak- 
ing the  obligation  of  a  Workman  only,  and  all 
other  Initiatory  ceremonies  may  be  dispensed 
with,  (e)  Any  person  having  been  a  member 
of  the  order  in  another  Jurisdiction,  but  sus- 
pended therefrom  for  nonpayment  of  assess- 
ments or  dues  for  a  period  of  more  than  two 
years,  and  having  been  a  resident  of  this  Ju- 
risdiction for  one  year  prior  to  making  his 
application  therefor,  may,  upon  bis  produc- 
tion and  surrender  of  his  old  beneficiary  cer- 
tificate or  of  sworn  proof  of  Its  loss,  be  re- 
ceived as  a  new  meml>er.  He  shall  not  be 
required  to  take  the  degree,  but  shall  take  the 
obligation  of  a  Workman,  provided  that  no 
ofiScer  or  member  at  the  time  of  the  suspen- 
sion ^of  any  Grand  Lodge  which  has  hereto- 
fore or  shall  hereafter  be  suspended  shall 
have  the  benefit  of  this  provision." 

"Sec.  56.  Suspended  or  expelled  members 
forfeit  all  rights.  Any  member  expelled  or 
suspended  from  the  order  for  any  cause  wtiat- 
ever  forfeits  all  claims  on  the  beneficiary 
fund  during  such  suspension  or  expulsion." 

It  will  be  observed  that  section  81  exacts 
that  the  candidate  be  "under  45  years  at  the 
time  of  receiving  the  workman  degree," 
whereas  such  degree  Is  not  conferred  on  a 
suspended  member  upon  readmlsslon;  taking 
the  obligation  only  being  required.  Moreover, 
section  82  specifies  how  a  suspended  member 
may  be  reinstated,  and  that  upon  compliance 
therewith  the  "beneficiary  certificate  shall  be 
held  renewed."  The  Issuance  of  another  cer- 
tificate Is  unnecessary,  but,  if  issued,  this  in 
view  of  the  language  quoted  will  not  obviate 
the  conclusion  that  the  original  contract  Is 
thereby  received  and  continued  In  force,  and 
that  recovery  by  a  beneficiary  must  be  pred- 
icated on  the  original  certificate  as  thus  re- 
newed. As  said,  both  divisions  of  the  answer 
allege  that  deceased  was  taken  into  the  lodge 
In  violation  of  section  81,  which  related  sole- 
ly to  new  members.    The  evidence  sustained 


neither,  for  be  was  readmitted  as  a  suspend- 
ed member,  and,  if  any  article  was  violated. 
It  was  section  82  of  the  articles.  This,  how- 
ever, was  not  pleaded,  nor  was  his  admission 
to  University  Lodge  alleged  to  be  in  violation 
thereof.  Such  being  the  state  of  the  record, 
the  trial  court  rightly  directed  a  verdict  for 
the  plaintiff. 
Affirmed. 


SAUSBR  T.  KEARNET. 
(Supreme  Court  of  Iowa.    May  10,  1910.) 

1.  rBAUDS,   STATtmt  OF  (S  43*)  —  C!0NTBACT8 

Not  to  bk  Pebfobmed  within  a  Yeab. 

The  provision  of  the  statute  of  frauds.  le- 

qniring  contracts  not  to  be  performed  within  a 

year  to  be  in  writing,  relates  to  contracts  not  to 

be  perfoimed  by  either  party  within  one  year. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  i  43.*] 

2.  Oohtbacts  (S  117»)— Validity-— OoNTBAcra 
Not  to  Enoaoe  in  Bitsiness. 

Where  plaintiff  owned  a  lot  on  which  he 
intended  to  conduct  a  lumber  business,  and  had 
contracted  to  pay  for  a  stock  of  lumber,  and 
paid  the  freight  on  the  shipment,  and  had  actoal- 
Ijr  placed  a  small  part  of  the  lumber  on  his  lot, 
his  contract  to  sell  the  luml)er  purchased,  and 
not  to  engage  in  the  lumber  business  in  the 
town  for  two  years,  was  not  a  sale  of  merely  a 
right  to  engage  in  the  business,  but  valid  under 
the  rule  permitting  one  to  sell  his  business  and 
agree  not  to  engage  therein  for  at  least  a  limit- 
ed period. 

[Ejd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  II  554-C09;   Dec.  Dig.  i  I17.«l 

S.  Contbacts  (g  171*)- Sevebable  Contbacts 

-Evidence. 

Where  defendant  airreed  to  purchase  cer- 
tain lumber  from  plaintiff  and  pay  him  a  Certain 
sum  in  consideration  of  bis  not  engaging  in 
the  lumber  business  for  two  years,  that  the 
price  of  the  lumber  was  paid,  and  payment  of 
the  remainder  was  postponed  temporarily,  did 
not  show  that  the  contract  was  severable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  754-757 ;    Dec.  Dig.  f  ITl.'J 

4.  Contbacts  (S  329*)— Action— Accbual. 

Where  defendant  agreed  to  purchase  certain 
lumber  from  plaintiff  and  pay  him  a  sum  in  ad- 
dition to  the  purchase  price.  Doth  of  which  were 
payable  presentlv.  in  consideration  of  his  not 
engaging  in  the  luiAl>er  business  for  two  years, 
plaintiff  could  sue  for  the  sum  agreed  to  t>e  paid 
before  the  end  of  the  two  years. 

lEA.  Notfe.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1585;  Dec.  Dig.  {  829.»] 

5.  Contbacts  (|  176*)— Evidbwcb— QuEsnoits 

FOR   JORT. 

Where,  in  an  action  for  breach  of  an  oral 
contract,  the  only  fact  question  was  what  the 
terms  of  the  contract  were,  and  the  testimony 
was  conflicting  as  to  the  various  conversations 
between  the  parties  claimed  to  establish  the 
contract,  it  was  for  the  jury  to  determine  the 
terms  of  the  contract. 

[Ed.  Note.-rFor  other  cases,  see  Contracts, 
Cent.  Dig.  K  767-770,  1097 ;  Dec.  Dig.  |  176. •] 

Appeal  from  District  Court,  Dubnqne 
County;    Robert  Bonson,  Judge. 

Action  to  recover  $500  as  the  amount  re- 
maining due  and  unpaid,  under  a  contract  by 
which  plaintiff  sold  a  stock  of  lumber  to 


•For  othar  easM  see  same  topic  and  uctlon  NUMBER  In  Dec.  ft  Am.  Dts*.  1907  to  date,  ft  Reporter  Indexes 
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def«idant,  and  agreed  not  to  engage  in  the 
lumber  business  In  tbe  town  of  Cascade,  in 
competition  with  defendant,  for  tlie  term  of 
two  years.  On  a  trial  to  a  Jury  tliere  was 
a  verdict  for  plaintiff,  and  from  Judgment 
on  such  verdict  defendant  appeals.  Pend- 
ing the  appeal  there  has  been  a  substitution 
of  an  administrator  for  the  deceased  plain- 
tiflf,  but  we  shall  allow  the  title  of  the  ac- 
tion to  remain  as  it  was  when  the  appeal 
was  taken.    Affirmed. 

William  Graham,  J.  B.  Utt,  and  James  B. 
Graham,  for  appellant.  Matthews  &  Frant- 
zen  and  T.  J.  Fitzpatrlck,  for  appellee. 

McCLAIN,  J.  The  evidence  on  the  trial 
tended  to  show  that  In  19<»  defendant  was 
oigaged  in  the  lumber  business  in  the  town 
of  Cascade,  and  plaintiff  was  taking  steps 
to  start  a  rival  yard  on  a  lot  .which  he 
owned  in  that  town,  and  had  proceeded  so 
far  as  to  purchase  a  stock  of  lumber,  a  con- 
siderable portion  of  which  had  arrived,  and 
was  In  cars  ready  to  be  unloaded,  while  a 
few  wagonloads  had  in  fact  been  hauled  to 
plaintiff's  lot  Defendant,  having  been  ad- 
vised of  plaintiff's  purpose,  undertook  to 
make  a  sale  of  his  business  to  plaintiff,  but 
as  a  result  of  the  negotiations  it  was  agreed 
that  plaintiff  should  sell  to  defendant  the 
lumber  which  he  had  bought,  and  agree  not 
to  engage  in  the  lumber  business  in  the 
town  of  Cascade  for  two  years  In  considera- 
tion of  the  payment  to  him  by  defendant  of 
$.500  in  addition  to  the  cost  price  to  plain- 
tiff of  the  lumber  which  be  had  already 
bought  The  defendant  paid  the  cost  price 
of  the  lumber  and  took  possession  of  It,  but 
failed  to  pay  the  additional  $500,  and  soon 
afterwards  sold  bib  business  to  another. 
This  action  is  to  recover  the  balance  of  the 
agreed  consideration  for  the  contract 

1.  The  principal  contention  for  appellant 
Is  that  under  the  evidence  it  appeared  that 
the  contract  involved  a  leasing  of  plaintiff's 
lot  to  defendant  for  two  years,  and  that  such 
leasing,  not  being  evidenced  in  writing,  was 
void  under  the  statute  of  frauds,  and  that 
thereby  the  whole  contract  was  invalidated, 
and  it  is  claimed  that  the  court  erred  In 
various  rulings  and  Instructions  on  this 
subject  We  think  the  court  was  Justified 
under  the  pleadings  and  evidence  in  trying 
the  case  on  the  theory  that  the  contract  did 
not  Involve  the  leasing  to  defendant  of  the 
Qse  of  plaintiff's  lot  for  two  years,  but  that 
what  was  testified  with  relation  to  the  leas- 
ing of  the  lot  had  reference  only  to  the  fact 
that  plaintiff  was  to  be  deprived,  under  the 
contract  of  the  right  to  use  the  lot  for  con- 
ducting a  lumber  business  thereon  for  the 
period  of  two  years.  It  seems  to  have  been 
assumed  that  plaintiff  could  not  in  fact  make 
any  other  profitable  use  of  bis  lot  than  as 
a. lumber  yard,  but  the  evidence  expressly 
negatives  any  understanding  that  plaintiff 
was  to  surrender  possession  of  the  lot  to 
defendant,  or  that  defendant  was  to  have 


anything  to  do  with  the  possession  of'  the 
lot  or  any  control  over  it,  save  that  plaintiff 
was  not  to  use  it  for  a  lumber  yard.  This 
view  which  the  court  evidently  took  of  the 
evidence,  and  as  we  think  was  Justified  In 
taking,  eliminated  entirely  any  question  with 
relation  to  the  provision  of  the  statute  of 
frauds  that  no  lease  for  a  longer  period  than 
one  year  shall  be  enforceable,  unless  evi- 
denced In  writing.  There  was  not  a  divis- 
ible contract — one  part  relating  to  the  pur- 
chase of  lumber,  the  other  to  the  leasing  dt 
a  lot — but  there  was  plainly  one  indivisible 
contract,  under  which  defendant  was  to  pay 
an  aggregate  sum  to  the  plaintiff,  to  be  de- 
termined by  adding  $500  to  the  price  of  t&e 
lumber,  and  plaintiff  was  to  turn  over  the 
lumber  to  defendant,  and  abstain  for  twp 
years  from  engaging  in  the  lumber  business 
in  the  town,  involving  Incidentally  his  use 
of  his  lot  for  that  purpose. 

2.  It  is  further  contended  that  the  con- 
tract was  one  not  to  be  performed  within 
one  year,  and  therefore  Invalid  under  the 
provision  of  our  statute  of  frauds  that  no 
evidence  of  such  contract  shall  be  received 
unless  in  writing.  But  the  settled  rule  in 
this  state,  and  as  we  understand  the  au- 
thorities, in  other  states,  is  that  such  a  pro- 
vision relates  to  contracts  not  to  be  perform- 
ed on  either  side  within  one  year.  That 
was  the  question  Involved  In  the  case  of 
Smalley  v.  Greene,  52  Iowa,  241,  3  N.  W. 
78,  35  Am.  Rep.  267,  relating  to  a  contract 
not  to  engage  In  the  practice  of  law  lH  a 
specified  place,  and  the  court  held  that,  al- 
though the  agreement  not  subsequently  to 
practice  law  In  that  locality  could  not  be 
performed  within  one  year,  nevertheless,  as 
the  payment  of  the  consideration  was  to  be 
made  at  once,  the  contract  was  to  be  fully 
performed  on  the  one  side  within  a  year,  and 
the  statute  of  frauds  did  not  prevent  the  re- 
covery by  the  plaintiff  of  the  consideration' 
to  be  paid,  although  the  contract  was  not  In 
writing.  Our  attention  is  not  called  to  any 
case  indicating  a  departure  from  this  rule. 

3.  Some  question  is  raised  for  appellant  In 
his  reply  argument  as  to  the  validity  of  an 
agreement  to  forego  the  mere  pririlcge  of 
engaging  in  a  prospective  business.  It  is 
sufficient  to  say  that  the  business  of  con- 
ducting a  lumber  yard  was  not  purely  pros- 
pective so  far  as  plaintiff  was  concerned.  He 
owned  a  lot  on  which  the  business  could  be 
conducted,  had  gone  to  the  trouble  and  ex- 
pense of  selecting  a  stock  of  lumber,  for 
which  he  had  paid,  or  was  under  obligation 
to  pay,  the  purchase  price,  had  paid  the 
freight  for  the  transportation  of  the  lum- 
ber to  the  town,  and  had  placed  a  small  por- 
tion of  It  upon  the  lot  He  had  therefore 
opened  the  lumber  business  In  the  town,  and 
it  cannot  be  said  that  his  contract  not  .to 
engage  in  the  business  was  merely  a  sale  of 
a  prospective  right  which  any  one  would 
have  to  engage  in  the  business  in  that  town 
if  he  saw  fit     Counsel  for  appellant  <dte 
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some  authorities  as  to  tbe  Inralidlty  of  con- 1 
tracts  to  suppress  competition  In  business, 
but  no  such  question  is  before  us.  The  right 
of  a  person  engaged  In  a  business  in  a  par- 
ticular locality  to  sell  out  such  business  and 
agree  not  to  engage  in  it  for  at  least  a  lim- 
ited period  is  too  well  established  by  our 
cases  to  Justify  an  elaboration  of  tbe  ques- 
tion. Swlgert  V.  TUden,  121  Iowa,  650,  97 
N.  W.  82,  63  L.  R.  A.  608,  100  Am.  St.  Rep. 
374 ;  Marsballtown  Stone  Ck>.  v.  Des  Moines 
B.  M.  Co.,  114  Iowa,  574,  87  N.  W.  496. 

The  contention  that  the  action  was  pre- 
mature because  brought  before  the  expira- 
tion of  the  two-year  period  during  which 
plaintiff  was  not  to  engage  in  the  lumber 
business  Is  not  applicable  to  the  evidence. 
It  appears  without  conflict  that  the  consid- 
eration was  to  be  paid  at  once,  and  that  It 
was  in  its  nature  IndlTislble.  The  fact  that 
defendant  did  pay  plaintiff  the  purchase 
price  of  tbe  lumber,  and  itostponed  tempo- 
rarily the  payment  of  the  balance,  does  not 
even  tend  to  show  in  Itself  that  there  was 
a  divisible  contract.  We  see  no  ground  for 
the  contention  therefore  that  the  $500  which 
was  agreed  to  be  paid  in  addition  to  the 
price  of  tbe  lumber  was  not  payable  until 
after  the  expiration  of  tbe  two-year  period. 
Surely  a  valid  contract  can  be  made  for  the 
present  payment  of  a  lump  sum  In  consid- 
eration of  an  agreement  not  to  engage  in  a 
business  for  a  specified  period,  and  the  pay- 
ment may  surely  be  enforced  as  an  obliga- 
tion already  matured,  although  the  time 
during  which  the  other  party  agrees  to  re- 
main out  of  business  has  not  yet  expired. 
A  contract  may  foe  matured  and  enforceable 
on  one  side,  although  It  Involves  obligations 
executory  in  their  nature  on  the  other.  No 
authorities  need  be  cited  in  support  of  so 
elementary  a  proposition.  The  caae  of  Nor> 
ton  T.  Preston,  15  Me.  14,  32  Am.  Dec  128, 
relied  upon  for  appellant,  relates  to  the  ef- 
fect of  part  performance  as  taking  a  con- 
tract for  the  sale  of  real  estate  out  of  the 
statute  of  frauds.  Under  our  statute  it 
would  have  no  bearing  in  this  state  in  a 
case  involving  such  a  contract,  and  it  has 
no  application  whatever  to  the  question 
whether  the  contract  in  controversy  is  one 
not  to  be  performed  within  a  year  under 
our  statutory  provision. 

4.  No  error  was  committed  by  the  court 
In  failing  to  so  instruct  the  jury  that  they 
might  deduct  from  the  amount  due  from 
plaintiff  under  the  contract  the  rental  value 
of  his  lot  for  two  years.  As  already  indi- 
cated, the  defendant  did  not  contract  for  the 
jxtssession  of  the  lot,  and  therefore  had  been 
deprived  of  nothing  to  which  he  was  en- 
titled. He  admits  in  his  own  testimony  that 
DO  right  of  possession  was  to  accrue  to  him 
under  the  contract  The  complaint  that  the 
court  improperly  left  it  to  the  jury  to  con- 
strue the  contract  between  the  parties  is 


without  foundation,  as  an  examination  of 
the  instructions  shows  that  tbe  jury  was 
directed  only  in  this  respect  to  determine 
whether  the  contract  relied  upon  by  plain- 
tiff was  in  fact  made,  and  to  find  the  terms 
and  conditions  thereof.  There  was  no  oc- 
casion for  construction;  the  only  question 
was  of  fact — what  the  terms  of  the  contract 
really  were,  If  any  was  made — and  that 
question  was  properly  left  to  the  Jury  un- 
der conflicting  parol  evidence  as  to  tbe  va- 
rious conversations  between  the  parties. 
Other  complaints  as  to  instructions  given, 
and  as  to  refusals  of  Instructions  asked,  are 
sufficiently  disposed  of  by  the  previous  an- 
nouncement of  our  conclusions  on  questions 
of  law  argued  for  appellant 
The  judgment  of  the  trial  court  is  affirmed. 


BEAR  et  aL  ▼.  dTT  OP  CEDAR  RAPIDS 

et  al. 

(Supreme  Court  of  loira.    Hay  10,  1910.) 

1.  Licenses    (S    6*)— Poweb   or   Municipai. 
CoRPOBATiONS — Sale  of  Mii.k. 

Code,  {  680,  eiving  municipal  corporations 
power  to  enact  ordmances  necessaiy  and  proper 
to  preserve  tbe  health,  morals,  etc,  of  the  in- 
habitants, and  to  enforce  such  ordinance  by 
fines  or  imprisonment,  does  not  authorize  a  city 
to  require  licenses  of  milk  dealers,  and  impose 
penalties  for  the  violation  of  the  ordinance. 

[EM.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  §  6;  Dec  Dig.  |  6;*  Municipal  Cor- 
porations, Cent  Dig.  S  1309.] 

2.  Licenses  (J  6*)— Obdirawces— Powbb  xo 
Enact— Municipai,  Cobpobations. 

Code,  I  2525,  prohibits  any  dty  milk  dealer 
from  selling  milk,  etc,  without  a  written  permit 
from  the  dairy  commissioner.  Section  2526 
permits  the  commissioner  to  open  any  can  con- 
taining milk  offered  for  sale  and  inspect  it,  and 
makes  any  one  resisting  him  in  the  discharge  of 
his  duties  guilty  of  a  misdemeanor.  Section 
2522  requires  milk  dealers,  etc,  to  maintain 
their  premises  in  a  cleanly  condition,  and  fur- 
nish the  dairy  commissioner  with  such  reports 
as  may  be  required.  Section  2524  permits  the 
commissioner  to  appoint  agents  to  collect 
samples  of  milk  offered  for  sale,  which  samples 
shall  be  tested.  Section  4989  provides  that  any 
person  who  sells  or  exposes  tor  sale  unclean, 
unhealthv,  or  adulterated  milk,  or  does  certain 
acts  tending  to  make  the  milk  impure  shall  be 
fined,  etc.  Section  696  gives  cities  power  to  pre- 
vent anything  unhealthy,  and  to  establish  regu- 
lations as  to  the  management  of  slaughterhouses, 
etc  Codei  Supp.  1907,  i  4999a22  defines  adult- 
eration. Section  S028J  prohibits  the  importa- 
tion of  cattle  for  breeding  and  dairy  purposes, 
unless  they  are  certified  as  required,  and  State 
Board  of  Health  Rule  21,  adopted  in  1907,  pro- 
vides that  when  smallpox,  diptherla,  scarlet 
fever,  measles,  or  tuberculosis  exists  in  any 
house  occupied  by  a  seller  of  milk  or  other  dairy 
products,  he  shall  cease  to  sell  such  products, 
and  they  shall  not  be  removed  until  permission 
is  granted  by  tbe  mayor,  etc,  and  no  person 
who  cares  for  the  milk  or  has  It  for  sale  can 
enter  premises  where  any  such  diseases  exist. 
Held,  that  neither  the  statutes  nor  the  State 
Board  of  Health  rule  authorises  a  city  or  a  city 
board  of  health  to  require  licenses  of  milk 
dealers,  Issued  after  examination  of  tbe  herd, 
etc.,  by  tuberculin  tests,  and  provide  for  in- 
spection of  the  dairy  and  the  herd  thereafter; 
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no  express  power  being  given,  and  implied  power 
being  excluded  by  provision  being  made  by 
the  statute  for  licensing  and  inspecting  by  the 
state  officers. 

lEd.  Note. — ^For  other  cases,  see  Licenses, 
Cent.  Dig.  I  6;  De&  Dig.  i  8;»  Municipal 
Ck>rporations,  Cent.  Dig.  {  1300.] 

3.  MUKICIPAX  COBPOBATIONS  (§  57*)— POWBBS. 

Mnnicipal  corporations  have  only  such  pow- 
ers as  are  expressly  granted  or  necessarily  im- 
plied to  effectuate  vie  powers  expressly  granted 
and  the  purposes  of  the  corporation;  these 
powers  being  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  144;  Dec.  Dig.  g 
57.»] 

4.  Ijcenbes  (S  6*)  —  Attthobitt  to  License 
Businesses — ^Municipal  Cobporatiors. 

Xbat  a  dity  has  power  to  punish  by  fine 
or  to  regulate  the  milk  business  would  not  au: 
thorize  it  to  require  a  license  of  milk  dealers. 

[Eid.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  g  6;  Dec.  Dig.  I  6;*  Municipal 
Corporations,  Cent  Dig.  i  1309.] 

5.  Municipal   Cobforatons    (J   592*)— Pow- 
EBS — Implied  Powers. 

A  city  has  no  implied  power  to  license  milk 
dealers  where  the  state  has  attempted  to  regu- 
late the  bnsineaa,  and  required  licenses  from 
such  dealers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {  1312;  Dec  Dig.  i 
092.»] 

C   CONSTITDTIONAL     LaW      (|     230*)  —  E5QDAL 

Pbotbction  or  Law— Ordinances. 

An  ordinance  required  milk  dealers  to  apply 
to  the  dty  board  of  health  for  a  license,  stating 
where  the  cows  were  kept,  whereupon  the  ap- 
plicant's cattle  shonid  be  subject  to  inspection 
by  the  city's  veterinarian,  and  provided  that 
the  board,  after  investigation,  whether  from  a 
consideration  of  such  report  or  from  other 
sources,  sbonld  determine  what  applicants  may 
be  entitled  to  a  license,  and  license  the  persons 
so  selected.  Held,  that  the  ordinance  was  in- 
valid as  violating  the  guaranty  of  equal  op- 
portunity under  the  law,  by  authorizing  the 
board  to  arbitrarily  refuse  a  license  to  some 
while  granting  it  to  others. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  C87 ;   Dec.  Dig.  {  230.*] 

7.  Injunction  (J  85*)— Pubposes  of  Belief— 

Enjoining  Void  Ordinance. 

A  milk  dealer,  affected  by  a  void  ordinance 
requiring  all  peraotis  selling  milk  to  procure  a 
license  from  the  city  after  inspection  of  the 
dairy  at  the  dealer's  cost,  and  imposing  a  pen- 
altjr  by  fine  and  cancellation  of  the  license  for 
selling  in  violation  of  its  provisions,  may  enjoin 
the  enforcement  of  the  ordinance,  since  his  busi- 
ness could  be  destroyed  by  its  enforcement 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  1S6:    Dec.  Dig.  {  85.*] 

Appeal  from  District  Court,  Linn  County; 
Milo  P.  Smith,  Judge. 

Suit  In  equity  to  enjoin  the  enforcement  of 
a  city  ordinance.  A  temporary  writ  of  In- 
junction Issued  as  prayed,  which,  upon  de- 
fendants' motion,  was  dissolved.  Plaintiffs 
appeal.    Reversed  and  remanded. 

Deacon,  Good,  Sargent  &  Spaugler,  for  ap- 
pellants. Redmond  &  Stewart  and  F.  O. 
Byers,  for  appellees. 

DEEMER.  J.  The  city  council  of  defend- 
ant city  adopted  an  ordinance,  whereby  It 


assumed  the  power  and  anthority  to  require 
any  and  all  persons  selling  milk  or  cream 
within  the  city  limits  of  said  dty  to  apply 
for  a  license  therefor  from  the  dty,  and  as- 
sumed the  power  to  Issue  such  license  and 
to  determine  to  whom  such  Metises  should 
be  issued.  The  city  by  said  ordinance,  also 
assumed  the  rlgbt  and  authority  to  Inspect 
the  herds  of  such  licensees  from  time  to 
time  by  their  veterinarian  or  other  officer, 
•and  In  such  inspection  to  use  wbat  Is  known 
as  the  tuberculin  test  as  a  diagnostic  agent 
for  the  detection  of  tuberculosis,  and  also 
the  licensees  were  prohibited  from  selling 
milk  or  cream  within  said  city  while  any  con- 
tagious disease  existed  In  the  family  of  the 
licensee  or  the  family  of  the  keeper  of  the 
herd.  The  licensee  was  required  to  pay  a 
license  fee,  and  In  addition  to  pay  all  costs 
of  Inspecting  bis  herd,  including  the  cost  of 
applying  the  tuberculin  test  A  penalty  of 
not  less  than  $1  nor  more  than  $100  was 
provided  for  violation  of  the  ordinance. 

Defendant  city  is  organized  under  w^at  Is 
known  as  the  qommission  plan  of  government, 
and  Its  dty  coundl  Is  the  board  of  health  of 
the  dty.  On  March  27,  1000,  the  council 
passed  the  ordinance  In  question.  Its  title  be- 
ing :  "An  ordinance  providing  for  inspectiou 
and  testing  of  milk,  cream,  dairy,  dairy  herds, 
and  to  license  and  regulate  the  sale  of  milk 
and  cream  In  the  city  of  Cedar  Rapids."  This 
ordinance  provided  that:  "All  persons  de- 
siring to  sell  milk  or  cream  within  the  limitK 
of  the  city  must  make  application  In  writing 
under  oath  to  the  board  of  health  of  said 
city  for  a  license  to  carry  on  said  business, 
the  application  to  state  the  exact  location 
where  applicant's  cows  were  kept,  their  num- 
ber, whether  owned  or  kept  by  the  applicant, 
and  the  manner  In  which  the  applicant  in- 
tended to  dispose  of  his  milk  and  cream ;  that 
by  the  filing  of  said  application,  said  appli- 
cant authorized  said  city  to  Inspect  op]f>li- 
caut's  dairy  and  dairy  herd,  and  requires  the 
board  of  health  of  said  city,  through  its 
veterinarian  or  other  officer,  to  make  such  In- 
spection, and  to  use  In  such  inspection  wbat 
is  commonly  known  as  the  tuberculin  test, 
and  to  tag  each  animal  in  such  a  way  as 
to  make  a  permanent  record  of  such  Inspec- 
tion and  Its  result"  It  also  provided  that: 
"Said-  t)oard  of  health,  after  Investigation, 
'whether  from  a  consideration  of  such  ro^ 
port,  or  from  other  sources,  shall  adjudge 
and  determine  what  applicant  or  applicants 
may  be  entitled  to  obtain  a  license  to  sell 
milk  and  cream  within  said  city,'  and. shall 
license  such  persons  so  selected,  such  license 
to  pay  the  cost  of  Inspecting  his  dairy  and 
dairy  herd,  and  one  dollar  for  such  license 
and  each  renewal  thereof;  that  all  veter- 
inarians and  officials  of  said  board  of  health 
shall  have  the  right  at  any  and  all  times 
to  enter  the  premises  of  any  person  so  li- 
censed to  Inspect  the  dairy  and  dairy  herd 
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of  such.  licensee,  and  said  board  Is  required 
to  cause  such  Inspection  to  be  made  from 
time  to  time,  and  Is  required  to  cause  such 
Inspection  and  test  to  be  mnde  at  least  once 
In  each  year."  The  ordinance  further  pro- 
yjldes  that:  "No  licensee  'will  be  permitted 
to  sell,  -keep  for  sale,  or  offer  for  sale,  any 
milk  or  cream  from  said  designated  cows 
or  herds  when  measles,  chicken  pox,  scarlet 
fever,  dlptberla,  typhoid  fever,  small  pox  or 
otjher  Infectious  or  contagious  disease  exists, 
either  at  the  place  where  said  cows  or  herd 
are  kept  or  In.  the  family  of  ^he  keeper  of 
the  same,  until  permitted  so.  to  do  by  the 
board  of  health,  after  proper  fumigation  un- 
der supervision  of  said  board.'  and  provides 
that  a  vlola.tlon  of  any  of  the  provisions  of 
the  ordinance  shall  be  punishable  as  a  mis- 
demeanor and  subject  the  person  so  violating 
It  to  fine  not  to  exceed  $100.00  and  Impris- 
onment, and  to  a  cancellation  of  his  license 
at  the  discretion  of  snld  board  of  health." 

We  have  not  set  forth  the  entire  ordi- 
nance,* for  it  is  long,  and  many  parts  of  It 
are  unimportant,  and  need  not  be  consider- 
ed in  this  opinion.  Appellants  contend  that 
this  ordinance  Is  invalid  for  the  following 
reasons :  "(1)  No  authority  to  enact  said  or- 
dinance has  ever  been  conferred  upon  the 
city  of  Cedar  Rapids  by  the  Legislature  of 
Iowa,  but  on  the  contrary,  the  authority  to 
license  city  milk  dealers  and  dairymen  is  con- 
ferred by  chapter  13  of  the  Code  of  Iowa  of 
1897  upon  the  Dairy  Commissioner  of  the 
State  of  Iowa.  (2)  That  the  ordinance  is  un- 
reasonable in  its  provisions.  (3)  That  the 
ordinance  is  not  of  a  general  character,  but 
grants  to  the  board  of  health  discretion  to 
determine  who  of  the  applicants  who  com- 
ply with  its  provisions  shall  receive  license. 
(4)'  That  the  ordinance  is  void  because  In 
violation  of  article  14  of  the  Constitution  of 
the  United  States,  and  section  6,  art.  1,  of 
the  Constitution  of  Iowa." 

The  statutes  of  the  state  do  not  confer 
express  powers  upon  a  city  to  regulate,  li- 
cense, suppress,  or  restrain  the  sale  of  milk, 
and  the  only  sections  which  are  relied  upon 
by  appellee  are  680.  2508,  25^,  and  4089  of 
the  Code,  and  sections  4990a22  and  5028J  of 
the  Code  Supplement  of  1907.  There  is  also 
a  rule  of  the  State  Board  of  Health  upon 
which  some  reliance  is  placed,  to  which  we 
will  hereafter  make  reference.  Section  680 
reads  as  follows:  "Municipal  corporations 
shall  have  power  to  make  and  publish,  from 
time  to  time,  ordinances,  not  Inconsistent  with 
the  laws  of  the  state,  for  carrying  into 
effect  or  discharging  the  powers  and  duties 
conferred  by  this  title,  and  such  as  shall 
seem  necessary  and  proper  to  provide  for 
the  safety,  preserve  the  health,  promote  the 
prosperity.  Improve  the  morals,  order,  com- 
fort and  convenience  of  such  corporations 
and  the  Inhabitants  thereof,  and  to  enforce 
obedience  to  such  ordinances  by  fine  not  ex- 
ceeding one  hundred  dollars,  or  by  Imprison- 
ment not  exceeding  thirty  days."    Whilst  this 


statute  is  very  general  in  its  terms,  it  does 
not  give  the  city  power  to  do  more  than  im- 
pose fines.  Thereunder  it  cannot  license  or 
provide  any  other  remedy  than  that  authoriz- 
ed by  the  statute  Itself.  Des  Moines  v.  Gil- 
christ, 67  Iowa,  212,  23  N.  W.  136,  56  Am. 
Rep.  341;  Foster  v.  Brown,  55  Iowa,  686, 
8  N.  W.  654;  Henke  v.  McCord,  55  Iowa,  378, 
7  N.  W.  623 ;  City  of  Mt.  Pleas8:nt  v.  Breeze, 
11  Iowa,  399 ;  Burlington  v.  Keelar,  18  Iowa, 
59;  City  of  Burlington  v.  Bumgardner,  42 
Iowa,  673;  City  of  Charlton  v.  Barber,  54 
Iowa,  360,  6  N.  W.  528,  37  Am.  Rep.  209; 
Keokuk  v.  Scroggs,  39  Iowa,  447.  So  that 
we  find  no  authority  under  this  section  for 
the  passage  of  the  ordinance  In,  question. 

Chapter  13,  tit  12  of  the  Code  provides  for 
^he  appointment  of  a  dairy  commission,  and 
section  2525,  which  is  found  In  that  Utle, 
reads  In  this  wise:  "Any  person  or  corpora- 
tion who  shall  sell  milk  or  cream  from  a 
wagon,  depot  or  store,  or  sell  or  deliver  milk 
or  cream  to  a  hotel  or  restaurant  or  boarding 
house,  or  any  public  place  in  any  such  dty, 
shall  be  considered  a  city  milk  dealer.  No 
such  dty  milk  dealer  shall  sell  milk  or  cream 
from  a  wagon,  depot  or  store  In  any  such  dty 
without  a  wrltteu  permit  from  the  commis- 
sioner for  each  wagon,  depot  or  store  operat- 
ed by  him,  for  which  he  shall  pay  annually 
one  dollar.  All  permits  shall  expire  on  the 
fourth  day  of  July  of  each  year,  and  no  per- 
mits shall  be  issued  for  less  than  one  dollar." 
As  the  next  section  is  Important,  we  copy  it 
here,  although  somewhat  out  of  order.  It  is 
as  follows:  "He  or  his  agent  may  open  any 
can  or  vessel  containing  milk  or  cream  offer- 
ed for  sale  in  such  dty,  and  Inspect  its  con- 
tents and  take  samples  therefrom  for  testing 
or  analysis,  and  any  city  milk  dealer,  or  em- 
ployg  of  such  milk  dealer,  or  any  other  per- 
son who  shall  resist  or  interfere  with  the 
commissioner  or  his  agent  in  the  perform- 
ance of  his  duties  in  executing  any  of  the  re- 
quirements of  this  chapter,  shall  be  guilty  of 
a  misdemeanor  and  punished  as  provided  in 
this  chapter."    Code,  i  2326. 

In  the  same  connection  we  here  quote,  sec- 
tions 2622  and  2524,  reading  as  follows: 

"Sec.  2522.  Every  dty  milk  dealer,  or  every 
person  furnishing  milk  or  cream  to  such  deal- 
er, or  to  (onployg  of  such  mUk  dealer,  and 
every  person  or  corporation,  or  the  employ^ 
of  such  person  or  corporation,  who  operates 
a  creamery,  cheese  or  condensed  milk  factory, 
or  re-works  or  packs  butter,  shall  maintain 
his  premises  and  utensils  in  a  clean  and  hy- 
gienic condition,  and  shall  make,  upon  blanks 
furnished  by  the  dairy  conunlssioner,  such 
reports  and  statistics  as  may  be  required  for 
the  purpose  of  compiling  statistics  authoris- 
ed by  this  chapter,  and  such  dealer,  owner, 
operator  or  business  manager  shall  make 
such  returns  and  reports  in  the  manner  and 
in  the  time  prescribed  by  the  commissioner, 
and  certify  to  the  correctness  thereof." 

"Sec.  2524.  The  commissioner  may  appoint 
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agents  In  aoj  city  having  over  ten  tbousand 
Inhabitants  to  collect  from  each  dealer,  not 
more  than  four  times  each  month,  samples  of 
mUk  offered  for  sale  therein.  The  agent  shall 
make  an  accurate  test  of  each  sample  receiv- 
ed by  him,  and  keep  a  true  record  thereof, 
with  the  name  and  location  of  the  person 
from  whom  it  was  obtained,  and  report  bis 
work  in  detail  to  the  commissioner,  the  com- 
pensation therefor  not  to  exceed  three  dollars 
for  each  day  actually  employed  therein." 

It  is  manifest  that  there  is  nothing  in  these 
sections  authorizing  the  passage  of  such  an 
ordinance  as  the  one  now  before  us: 

Section  4969  reads  as  follows:  "If  any 
person  shall  sell,  exchange,  or  expose  for  sale 
or  exchange,  or  deliver  or  bring  to  another, 
for  domestic  or  potable  use,  or  to  be  convert- 
ed into  any  product  of  human  food,  any  un- 
clean. Impure,  unhealthy,  adulterated,  un- 
wholesome or  skimmed  milk,  or  milk  from 
which  has  been  held  back  what  is  commonly 
known  as  strippings,  or  milk  taken  from  an 
animal  having  disease,  sickness,  ulcers,  ab- 
scess or  running  sore,  or  which  has  been  tak- 
en from  an  animal  within  fifteen  days  before 
or  five  days  after  parturition;  or  if  any  per- 
son, having  cows  for  the  purpose  of  produc- 
ing milk  or  cream  for  sale,  shall  stable  them 
In  an  unhealthy  place  or  crowded  manner,  or 
^all  knowingly  feed  them  food  which  pro- 
duces impure,  unwholesome  milk,  or  shall 
feed  them  distilled  glucose  or  brewery  waste 
in  any  state  of  fermentation,  or  upon  any 
substance  in  a  state  of  putrefaction  or  rotten- 
ness or  of  an  unhealthy  nature,  or  shall  sell 
or  offer  for  sale  cream  which  has  been  taken 
from  milk  the  sale  of  which  has  been  prohib- 
ited, or  who  shall  sell  or  offer  for  sale,  as 
cream,  an  article  which  shall  contain  less 
than  the  amount  of  butter  fat  as  prescribed 
in  this  chapter:  or  if  any  person  shall  sell  or 
offer  for  sale  any  cheese  manufactured  from 
skimmed  milk,  or  from  milk  that  is  partly 
skimmed,  without  the  same  being  plainly 
branded,  stamped  or  marked  on  the  side  or 
top  of  both  cheese  and  package,  In  a  durable 
manner  in  the  English  language,  the  words 
'skimmed-milk  cheese*  the  letters  of  the  words 
to  be  not  less  than  one  inch  in  height  and 
one-half  inch  in  width.  •  •  •  "  xhls  con- 
fers ho  authority  whatever  upon  the  dty.  It 
is  a  penal  statute  pure  and  simple,  and  does 
not  luidertake  to  confer  power  upon  any  de- 
partment or  subdivision  of  the  state. 

Section  4909a22  of  the  Code  Supplement  of 
1907  Is  a  paragraph  of  the  pure-food  law,  and 
simply  defines  adulteration.  It  has  no  pos- 
sible reference  to  the  question  before  us.  Sec- 
tion S028J  of  the  same  Supplement  reads: 
"That  the  Importation  of  registered  cattle  or 
cattle  eligible  to  registry  for  breeding  and 
dairy  purposes  into  this  state  is  hereby  pro- 
hibited, except  when  such  cattle  are  accom- 
panied with  a  certificate  from  an  inspector 
whose  competency  and  reliability  are  certi- 
fied to  by  tlie  authority  charged  with  the  con- 


trol of  domestic  animals  in  the  state  from 
whence  the  cattle  came,  certifying  that  said 
cattle  have  been  examhied  and  subjected  to 
the  tuberculin  teat  within  sixty  days  next 
proceeding  the  date  of  su<±  importation,  and 
are  free  from  disease."  It  manifestly  confers 
no  powers  upon  a  city. 

We  have  already  referred  to  a  resolution  of 
the  State  Board  of  Health.  That  resolution 
reads  as  follows:  "When  Asiatic  cholera, 
epidemic  cerebro-spinal  meningitis,  smallpox, 
dlptheria  (Including  membraneous  croup), 
scarlet  fever,  measles  or  tuberculosis  exists  in 
any  house  or  dwelling  occupied  by  a  dealer 
or  seller  of  milk  or  other  dairy  products,  he 
shall  discontinue  to  give,  sell  or  distribute 
such  products  to  any  person,  or  to  creameries 
or  butter  factories,  and  such  milk  or  dairy 
products  shall  not  be  removed  from  the  In- 
fected or  quarantined  premises  until  a  writ- 
ten penult  Is  granted  therefor  by  the  mayor 
or  township  clerk,  and  countersigned  by  the 
health  ofBcer.  No  person  who  attends  cows, 
or  does  the  milking,  or  who  has  care  of  milk 
vessels,  or  who  manufactures  or  handles  but- 
ter or  other  dairy  products,  or  has  for  sale  or 
distribution  butter,  milk,  or  other  dairy  prod- 
ucts, shall  be  permitted  to  enter  a  premises 
wherein  exists  any  of  the  diseases  named 
herein,  nor  shall  he  come  in  contact  eidier  di- 
rectly or  Indirectly  with  any  person  who  re- 
sides in,  or  upon  or  is  an  occupant  of  such  in- 
fected or  qTiarantined  place  or  premises." 
Rule  21,  State  Board  of  Health  1907.  This 
seems  to  be  complete  and  perfect  in  Itself, 
and  It  confers  no  powers  upon  the  city  acting 
as  such  or  as  a  board  of  health. 

Section  696  of  the  Code  provides  that: 
"They  shall  have  power  to  prevent  injury  or 
annoyance  from  anything  dangerous,  offen- 
sive or  unhealthy,  and  to  cause  any  nuisance 
to  be  abated;  to  provide  for  the  destruction 
of  weeds  and  other  noxious  growths  upon 
any  of  the  lots  therein;  to  provide  for  the 
immediate  seizure  and  destruction  of  tainted 
or  unsound  meat  or  other  provisions;  to  es- 
tablish all  needful  regulations  as  to  the  man- 
agement of  packing  and  slaughter  houses, 
renderles,  tallow  chandleries  and  soap  facto- 
ries, bone  factories,  tanneries,  and  manufac- 
tories of  fertilizers  and  chemicals,  within  the 
limits  of  such  cities  or  towns;  to  regulate 
and  restrain  the  deposit  and  removal  of  all 
offensive  material  and  substances,  and  the 
engendering  of  offensive  odors  and  sights 
therefrom,  so  as  to  protect  the  public  against 
the  same;  to  establish  and  regulate  slaugh- 
ter houses;  anA,  in  cities  having  five  thou- 
sand or  more  inhabitants,  to  build  and  con- 
trol the  same." 

These  are  all  the  provisions  of  the  written 
law  applicable  to  the  case,  and  it  is  manifest 
that  none  of  them  give,  either  to  the  city  or 
to  the  board  of  health,  power  to  license  milk 
dealers.  That  power  seems  to  be  conferred 
on  the  dairy  commissioner;  and  the  matter 
of  tubercalin  tests  seems  to  be  reposed  upon 
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tbe  state  Teterlnarlan.  The  universal  rale, 
not  only  for  tbls  state  but  everywhere,  Is 
that:  "Municipal  corporations  can  exercise 
such  powers  only  as  are  expressly  granted, 
and  such  implied  ones  as  are  necessary  to 
make  available  tbe  powers  expressly  confer- 
red and  essential  to  effectuate  the  purposes 
of  the  corporation,  and  these  powers  are 
strictly  construed."  Or,  as  stated  in  other 
cases,  cities  of  this  state  have  these  powers: 
First,  those  granted  by  the  Legislature  in  ex- 
press words;  seccmd,  those  necessarily  or 
fairly  implied  or  Incident  to  the  powers  ex- 
pressly conferred;  and,  third,  those  essen- 
tial to  tbe  declared  objecte  and  purposes  of 
the  corporation — ^not  simply  convenient,  but 
Indispensable.  Helns  v.  Lincoln,  102  Iowa, 
77,  71  N.  W.  188;  Burroughs  v.  Cherokee, 
134  Iowa,  42»,  109  N.  W.  876.  BTven  if  the 
city  has  power  to  punish  by  fine  or  to  regu- 
late the  milk  business,  this  would  not  au- 
thorize it  to  exact  a  license.  City  v.  Bum- 
gardner,  supra.  No  implied  power  exists,  for 
the  reason  that  the  state  itself  has  attempt- 
ed to  regulate  the  matter,  and  has  provided 
for  licensing  the  business.  Iowa  Cltr  v.  Mc- 
Inerey,  114  Iowa,  682,  87  N.  W.  49a  More- 
over, the  matter  of  tuberculin  tests  seems  to 
be  covered  by  section  5028J  of  the  Code  Sup! 
plement,  and  this  does  not  in  any  manner 
refer  to  cities.  Again,  even  if  It  were  per- 
missible for  either  the  dty  or  the  board  of 
health  to  exact  a  license;  attempt  is  made 
by  the  ordinance  to  vest  a  discretion  In  the 
board  of  health  which  the  law  does  not  per- 
mit, and  which  would  be  intolerable  in  its 
operation.  Under  the  ordinance  the  board 
might  arbitrarily  and  without  reason  refuse 
a  license  to  some  and  grant  it  to  others. 
All  are  not  placed  on  an  equality,  and  the 
guaranty  of  equal  opportunity  In  the  law  and 
under  the  law  Is  disregarded.  If  the  city 
had  the  power  to  license,  it  could  not  dele- 
gate this  power  to  another  body,  leaving  to 
that  body  a  discretion  in  the  matter.  This  Is 
in  effect  the  holding  In  State  Center  v.  Bar- 
ensteln,  66  Iowa,  249,  23  N.  W.  652. 

In  Lumber  Co.  v.  Cicero,  176  111.  27,  51  N. 
m  764,  42  I*  B.  A.  704,  03  Am.  St.  Rep.  163, 
the  Supreme  Court  of  Illinois  said:  "It  pro- 
hibits that  which  is  In  Itself  and  as  a  gen- 
eral thing  perfectly  lawful,  and  leaves  the 
power  of  permitting  or  forbidding  tbe  use 
of  traffic  teams  upon  the  boulevard  to  an  un- 
regulated official  discretion,  when  the  whole 
matter  should  be  regulated  by  permanent  lo- 
cal provisions  operating  generally  and  impar- 
tially. The  ordinance  is  not  general  in  \ta 
operation.  It  does  not  aff($t  all  citizens 
alike  who  use  traffic  vehicles.  It  is  only 
persons  driving  traffic  vehicles  upon  the 
boulevard  without  the  permission  of  the 
board  of  trustees  who  are  subjected  to  the 
penalties  of  tbe  ordinance.  The  ordinance 
in  no  way  regulates  or  controls  the  discre- 
tion vested  thereby  In  the  board.     It  pre- 


scribes no  conditions  upon  which  tiie  special 
permlsslcxt  of  the  board  is  to  be  granted. 
Thus  the  board  is  clothed  with  the  right  to 
grant  the  privilege  to  some  and  to  deny  it 
to  others.  Ordinances  which  thus  invest  tbe 
city  council  or  a  board  of  trustees  with  a 
discretion  which  is  purely  arbitrary,  and 
which  may  be  exercised  in  the  Interest  of  a 
favored  few  are  unreasonable  and  invalid." 
See,  also,  Ylck  Wo.  ▼.  Hopkins,  118  U.  8. 
359,  6  Sup.  Ct  1064,  SO  L.  Ed.  220;  Olty  v. 
Dudley,  129  Ind.  112,  28  N.  El  312,  13  L.  R. 
A  687,  28  Am.  St  Rep.  180. 

If  it  were  necessary  to  a  disposition  of 
the  case  we  should  be  inclined  to  bold  that 
the  ordhiance  Is  so  unreasonable  In  Its  pro- 
visions that  It  cannot  be  upheld,  but  we  do 
not  find  it  necessary  to  pass  upon  that  ques- 
tion; nor  do  we  consider  the  question  of  its 
constitutionality.  It  Is  enough  to  say  that 
we  find  no  authority  in  law  for  such  an  ordi- 
nance, and  that  if  there  were  such  delega- 
tion of  arbitrary  power  to  the  l>oard  of 
health  to  grant  or  refuse  licenses  In  its  dis- 
cretion it  could  not  be  upheld.  We  are  also 
constrained  to  hold  that,  as  the  Legislature 
has  provided  for  licensing  and  Inspecting; 
the  business  by  other  officers  or  bodies,  and 
there  is  no  express  power  in  tbe  city  to  do 
so,  no  Implied  power  should  be  held  to  exist. 
That  plaintiffs  may  enjoin  the  enforcement 
of  a  void  ordinance  under  the  facts  shown 
should  not  be  a  question  of  doubt  Such 
remedy  has  frequently  been  upheld.  This  Is- 
a  day  of  prevention — ^preventive  medicine, 
preventive  law,  and  preventive  Jurispru- 
dence. City  of  Austin  v.  Austin  City,  etc.,  87 
Tex.  330,  28  8.  W.  628,  47  Am.  St  Rep.  114. 
upholds  the  remedy  here  adopted,  and  it  cites 
a  number  of  supporting  cases.  This  case  is 
referred  to  with  approval  in  Ewing  v.  Web- 
ster City,  103  Iowa,  226,  72  N.  W.  511,  and  Is 
not  in  conflict  with  that  decision.  The  ordi- 
nance involves  something  more  than  a  pen- 
alty. If  enforced,  it  may  mean  the  destruc- 
tion of  plaintiff's  business. 

Our  final  conclusion  is  that  the  trial  court 
was  in  error  in  dissolving  the  injunction. 
The  case  will  therefore  be  reversed  and  re- 
manded, for  a  decree  in  harmony  with  this 
opinion. 

Reversed  and  remanded. 


In  re  PHEH^PS'  E^STATB. 

MERRILL  V.  PHE2L.PS  et  al. 

(Supreme  Court  of  Iowa.     May  10,  1910.) 

Wills  (§  551*)— Constbuction— Disposmow 
ON  Death  or  Leoateb. 

A  will  provided  as  to  a  number  of  its  be- 
quests that,  in  case  tbe  beneficiaries  did  not 
survive  testator,  their  heirs  or  children  shouM 
t»ke.  As  to  other  foe<}uest8  it  made  no  such  pro- 
vision, bnt  the  residuary  clause  gave  to  residu- 
ary legatees  any  of  the  estate  that  failed  for 
any   reasou  to  pase  under  foregoing  terms  and 
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conditiona.  EeU,  that  the  will  deari;  intended 
tliat  a  beoneat  inade  without  an  ezpren  proW- 
■ion  for  the  heirs  or  diildren  of  the  legatee  in 
caae  of  death  before  the  testator  shouid  go  into 
the  residne,  and  that  Code,  i  8281,  providing, 
contrary  to  the  common-law  rule,  that,  if  a 
deTisee  die  before  his  testator,  his  heirs  shall  in- 
herit the  property  devised  to  him,  unless  from 
the  terms  of  the  will  a  contrary  intent  is  mani- 
fest, could  not  be  invoked  in  aid  of  soch  heirs. 
[Ed.  Note. — For  other  cases,  see  Wills,  Dec 
Dig.  i  651.*] 

Appeal  from  District  Court,  Winneshiek 
County;    A.  N.  Hobson,  Judge. 

Tbe  opinion  states  tlie  case.  Judgment 
affirmed. 

Lacy,  Brown  &  Lacy,  for  appellant.  Ham- 
lln  &  Boyden  and  Albwt  M.  Kales,  for  ap- 
pellees. 

SHERWIN,  J.  On  the  20th  day  of  July, 
1906,  George  Phelps  executed  his  last  will 
and  testament  at  St  Paul,  Minn.  He  died  on 
the  7th  day  of  November,  1907,  and  his  said 
will  was  duly  probated  in  Winneshiek  coun- 
ty, Iowa.  One  of  the  bequests  under  the 
Bixtb  Item  of  his  will  was  of  $25,000  to  his 
brother,  Thomas  Phelps,  of  Chicago,  111. 
Thomas  Phelps  died  on  the  25th  day  of  De- 
cember, 1906,  leaving  surviving  him  two 
daughters,  Lillian  Phelps  Merrill,  the  ap- 
pellant herein,  and  Viola  Phelps  Carpenter, 
his  only  heirs  at  law.  The  appellant  brought 
this  action  to  compel  the  executors  to  pay 
to  her  one-half  of  the  bequest  of  $25,000  to 
her  father.  The  trial  court  held  that  It  went 
Into  the  residne  of  the  estate,  and  was  be- 
queathed by  the  residuary  clause  of  the  wlU. 
The  correctness  of  the  ruling  presents  the 
only  question  for  our  determination. 

The  deceased,  George  Phelps,  left  a  large 
eftate,  and  his  will  contained  many  substan- 
tial bequests  to  relatives.  To  the  appellant 
he  gave  $10,000,  and  to  her  husband  be  gave 
$5,000.  He  gave  to  the  appellant's  sister, 
Viola  Phelps  Carpenter,  $20,000,  and  to  her 
husband  he  gave  $5,000.  The  specific  be- 
quest to  these  two  nieces  and  their  husbands 
amounted  in  the  aggregate  to  $40,000.  The 
bequest  to  the  appellant  and  her  sister  and 
to  their  husbands  contained  the  farther  pro- 
vision that,  in  the  event  said  devisees  did  not 
survive  the  testator,  the  sum  bequeathed  to 
each  should  go  to  the  heirs  of  the  original 
devisee.  In  a  bequest  to  another  niece,  and 
in  bequests  to  relatives  of  his  first  wife.  It 
was  provided  that.  In  case  they  did  not  sur- 
vive him,  the  bequests  made  to  them  were 
to  go  to  their  children.  Bequests  made  to 
other  nephews,  nieces,  and  other  relatives 
contained  no  such  provision,  but  the  will 
contained  a  residuary  clause,  which  la  as 
follows: 

"Item  Ninth.  I  give,  devise  and  bequeath 
(ill  the  rest,  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed,  whereso- 
ever situated  together  with  any  of  my  es- 


tate that  may  fall,  for  any  reason  to  pass 
under  the  foregoing  terms  and  conditions  of 
this  my  will,  and  together  with  all  funds 
placed  in  trust  upon  the  expiration  of  said 
trusts,  to  the  following  named  persons  and 
in  the  following  shares: 

"To  Viola, Phelps  Carpenter  one-half  P^) 
thereof,  to  Lillian  Phelps  Merrill  one-fourth 
(%)  thereof,  to  Thomas  F.  Phelps,  son  of 
my  brother  William  Phelps,  one-eighth  (%) 
thereof,  and  to  Frederick  S.  Phelps,  son  of  , 
my  brother  Nathan  Phelps,  one-eighth  (%) 
thereof.  Should  any  of  said  residuary  lega- 
tees or  devisees  above  named  die  before  my 
death  leaving  no  heirs  of  his  or  her  body, 
then  I  give,  devise  and  bequeath  the  share, 
to  which  such  residuary  legatee  or  devisee 
would  be  entitled,  if  living,  to  the  survivor 
or  survivors  of  said  residuary  legatee  and 
devisee  and  in  the  proportions  above  named,. 
or  all  thereof  as  the  case  may  be.  Should 
any  of  my  residuary  legatees  and  devisees 
above  named  die  before  my  death  leaving 
heirs  of  his  or  her  body  surviving,  then  I 
give,  devise  and  bequeath  the  share  of  my 
estate  to  which  said  residuary  legatee  or 
devisee  would  be  entitled,  if  living,  to  the 
heirs  of  his  or  her  body  as  the  case  may  be, 
share  and  share  alike." 

Under  the  rule  of  the  common  law  the  ap- 
pellant would  not  take  because  the  bene- 
ficiary named  in  the  will  died  before  the 
decease  of  the  testator.  But  section  3281 
of  the  Code  provides  that:  "If  a  devisee 
die  before  his  testator,  his  heirs  shall  inherit 
the  property  devised  to  him  unless  from  the 
terms  of  the  will  a  contrary  Intent  is  mani- 
fest." Tbe  appellant  contends  that,  nnder 
this  statute,  she  Inherits  one-half  of  the  $25,- 
000  devised  to  her  father.  The  appellant 
cannot  invoke  the  aid  of  the  statute  nor  In- 
herit thereunder,  If  the  terms  of  the  entire 
will  ^lanifest  an  intent  on  the  part  of  the 
testator  to  dispose  of  his  estate  without  the 
aid  of  the  statute  and  contrary  thereto. 
That  he  did  not  rely  upon  the  statute,  wheth- 
er he  had  It  In  mind  or  not.  Is  very  evident  i 
for  in  the  bequest  to  which  we  have  called 
attention  he  expressly  provided  that,  if  the 
devisee  did  not  survive  him,  the  sum  be- 
queathed should  go  to  the  heirs  or  children 
of  devisee.  From  other  bequests  it  is  equal- 
ly as  plain  that  he  did  not  want  the  heirs  of  , 
the  devisees  to  Inherit  l>ecause  he  not  only 
made  no  provision  therefor,  but  undertook  to 
dispose  of  the  sum  so  devised  In  the  resid- 
uary clause  of  his  will.  He  gave  to  the  re- 
siduary legatees  all  parts  of  bis  estate  which 
for  any  reason  did  not  go  directly  to  the 
person  named  in  the  will.  He  Intended  the 
bequest  of  his  brother  Thomas  as  a  personal 
one,  and  undertook  to  fully  provide  for  the 
appellant  and  her  sister  by  the  specific  de- 
vises to  them  and  their  husbands  and  by  the 
residuary  clause.    The  statute  itself  snys  that 
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it  shall  not  b«  effective  whereby  the  terms 
of  the  will  a  contrary  intent  is  manifest,  and 
the  residuary  clause  of  the  will  says  that, 
if  any  part  of  the  estate  shall  fall  to  pass 
in  accordance  with  the  terms  and  conditions 
of  the  will,  such  part  shall  pass  under  said 
residuary  clause.  It  is  Idle  to  say  that  wills 
could  not  be  made  but  for  the  law,  and  that 
the  statute  in  question  became  a  part  of  the 
will.  As  we  have  already  said,  tlie  aid  of 
the  statute  cannot  be,  and  never  is,  invoked 
where  the  intent  of  the  will  is  manifest. 
The  statute  clearly  cannot  be  Ingrafted  upon 
a  will  for  the  purpose  of  making  uncertain 
the  meaning  of  language  that  would  other- 
wise be  certain.  The  will  shows  clearly  that 
the  testator  Intended  to  hare  his  estate  go  to 
certain  persons,  and  that  he  carefully  pro- 
vided for  substitution  where  it  might  become 
necessary,  and  this  without  reference  to  or 
regard  for  the  statute  in  question. 

We  tWnk  the  Judgment  below  right,  and  It 
is  affirmed. 

Affirmed. 


STATE  v.  DELAHOYDE  et  al. 
(Supreme  Court  of  Iowa.     May  10,  1910.) 

1.  IWTOXICATINO   LiquoBs   (J   101*)  — Statd- 
TOBT    iPbovisions  —  Sales    Under    Mulct 

liAW. 

Sales  of  liquor  made  under  the  protection 
of  the  mulct  law  are  legal. 

[Ed.  Note.— For  other  cases,  see  Intozicating 
Liquors,  Cent.  Dig.  {{  105-107;    Dec.  Dig.  S 

2.  iNTOxioATiifG  LiqnoBS  ({  58*)— Sales  bt 

CORPORATIOW— STATnTOBY    PROVISIONS. 

Under  Code,  {S  1607-1600,  authorizing  in- 
corporation for  any  lawful  business,  and  giving 
to  corporations  the  same  powers  as  to  acquiring 
and  transferring  property  and  making  contracts 
in  general  as  are  possessed  by  natural  persons, 
and  section  2132,  providing  that  every  person, 
partnership,  or  corporation  carrying  on  the  busi- 
ness of  selling  Intoxicating  liquors  shall  -pay  a 
mulct  tax,  and  section  2400,  providing  that 
any  person,  partnership,  or  corporation  operat- 
ing any  brewery,  distillery,  or  place  where  wines 
are  manufactured,  permitting  drinking  or  selling 
at  retail  on  the  premises,  shall  forfeit  the  exemp- 
tion given  by  the  statute,  a  corporation  may 
acquire  the  right  to  sell  liquors  under  the  mulct 
tax  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  I  58.*] 

Appeal  from  District  Court,  Marshall  Coun- 
ty; C.  B.  Bradshaw,  Judga 

By  direction  of  the  court  the  defendants 
were  acquitted  of  the  crime  of  keeping  a  liq- 
uor nuisance.    The  State  appeals.    Affirmed. 

H.  W.  Byers,  Atty.  Qtsa.,  and  Cliarles  W. 
Lyon,  Asst.  At^.  Gen.,  for  the  State.  Brad- 
ford &  Johnson  and  R.  B.  Alberaon,  for  ap- 
pellees. 

SHBRWXN,  J.  The  case  was  sabmltted  to 
the  trial  court  on  an  agreed  statement  of  facts, 
from  which  It  appeared  tlrat  both  defend- 


ants were  employes  of.  the  Dee  Moines  Malt- 
ing Company  and  that  as  such  «nploy€8  they 
sold  to  certain  persons  intoxicating  liquors; 
that  the  Des  Moines  Malting  Company  was 
an  Iowa  corporation  authorized  by  its  articles 
of  incorporation  to  buy,  sell,  and  keep  for 
sale  intoxicating  liquors  according  to  law; 
that  at  the  time  Involved  herein  the  mulct 
law  was  in  force  in  Marsballtown,  Iowa,  and 
that  the  Des  Moines  Malting  Company  had 
complied  with  all  of  its  requirements,  and 
was  duly  authorized  to  sdl  Intoxicating  liq* 
uors  In  Marsballtown,  if  a  corporation  can  be 
so  auOiorized. 

The  only  question  for  our  determination  is 
whether  an  Iowa  corporation  could  at  ttie 
time  lawfully  engage  in  selling  intoxicating 
liquors  under  the  provisions  of  the  mulct  law. 
Since  the  trial  of  this  case  below  the  Legis- 
lature has  removed  any  doubt  as  to  the  pow- 
er of  corporations  in  the  future  by  the  en- 
actment of  chapter  143,  Acts  33d  Oen.  Assem. 
The  state  contends  thftt  the  sale  of  Intoxicat- 
ing liquors  Is  not  in  any  sense  a  lawful  busi- 
ness, and  that  a  corporation  organized  under 
the  law  of  this  state  can  engage  in  a  law- 
ful business  only.  While  there  is  language 
in  some  of  the  opinions  of  this  court  and 
some  language  in  the  statute  itself  which 
tends  to  sui^mrt  the  state's  claim  on  this 
point.  It  is,  we  think,  true  that  sales  of  liq- 
uor made  under  the  protection  of  the  mulct 
law  are  legal.  Such  was  the  direct  holding 
in  McKeever  v.  Beacom,  101  Iowa,  173,  70 
N.  W.  112,  and  we  see  no  possible  escape 
from  the  logic  of  that  opinion.  Tfie  statute 
authorizes  an  incorporation  for  any  lawful 
business,  and  gives  to  such  corporations  the 
same  powers  in  respect  to  acquiring  and 
transferring  property,  and  making  contracts 
in  general,  as  are  possessed  by  natural  per- 
sons. Code,  IS  1607-1600.  These  sections  of 
the  Code  would  alone  authorize  a  corpora- 
tion to  ^gage  In  the  liquor  business  under 
the  mulct  law.  But  it  is  not  necessary  to 
rest  thereon  for  such  authority,  for  the  mulct 
statute  Itself  by  fair  implication  authorizes 
the  traffic  by  corporations.  Code,  |{  2432, 
2460. 

The  Judgment  of  the  trial  court  Is  mani- 
festly right,  and  it  is  affirmed. 

Affirmed. 


OOX  v.  CLINE  et  al 

(Supreme  Court  of  Iowa.     May  12,  1910.) 

1.  Bills  and  Notes  (J  103*)  —  VAUDrrr — 
Fraud. 

Ten  persons  signed  notes  for  the  price  of  a 
stallion,  each  having  signed  a  subscription  paper 
whereby  he  agreed  to  purchase  one  of  the  10 
shares  in  the  stallion,  and  pay  S200  for  his 
share.  Held,  that  S.,  the  one  heading  the  sub- 
scription list,  having  done  so  on  the  promise 
of  the  owner  to  give  him  his  share,  and  release 
him  from  liability  on  the  note,  and  the  others 
having  subscribed  on  the  representation  that  S. 
had   subscribed   and   would  Join   in   the  notes. 
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beoomInK  liable'  thereon,  when  had  they  known 
the  tratii  they  would  not  have  done  so,  a  fraud 
was  perpetrated  on  them. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NotML   Cent.   Dig.   U   233-240;    Dec.    Dig.   { 

2.  Bnxs  AND  Notes  (i  116*)  —  Acnoir  or 
Pttbchase-Monet  Noi«s  —  Defenses  — 
FRAtJD— Rescission. 

That  persons  induced  by  fraud  to  make  a 

purchase  ma;  avail  themselves  of  the  fraud  as 

a  complete  defense  to  an  action  on  the  pnrchaae- 

money    notes   given  by   them,   they   must  have 

rescinded  the  contract  of  purchase. 
ITSd.   Note. — For   other   cases,   see   Bills   and 

Notes,   Cent   Dig.   fS   223,   224;    Dec.   Dig.   | 

115.»] 

S.  Apfxai.  and  Krrob  ({  1&5*)— Objection  to 

P1.EADINQ  Not  Made  at  Tbial. 

The  defect  in  an  amended  answer,  in  an 
action  on  purchase-money  notes,  in  not  pleading 
rescission  of  the  contract  of  purchase,  for  the 
fraud  in  its  procurement,  which  was  pleaded, 
having  t>een  overlooked  at  the  trial,  which  pro- 
ceeded as  though  rescission  had  tieen  pleaded 
and  was  in  issue,  cannot  be  urged  as  ground 
for  reversal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1490;  Dec.  Dig.  {  105;* 
Pleading,  Cent  Dig.  it  1406-1418.] 

4.  BVIDBNCC    (I    261*)— AOUIBSIONS— CONVEB- 

aATiON    OVEE   Telephone — lOENTiricATiON 

OF  Pebson  Talked  With. 

Where  H.,  representing  persons  who  had 
boa^t  a  stallion  of  W.  T.  T.,  traced  him  from 
where  he  had  been  located  in  one  state  to  a 
certain  place  in  another  state,  and  there  trans- 
mitted over  a  telephone  a  call  for  him,  and  a 
person  responded  to  the  call,  admitted  that  such 
was  his  name,  and  that  he  was  familiar  with 
the  transaction  with  H.'a  principals,  the  evidence 
of  bis  identity  is  sufficient  to  go  to  the  jury, 
■o  as  to  make  the  conversation  over  the  tele- 
phone admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  H  1013-1018 ;  Dec.  Dig.  f  261.*] 

5.  Sales  (I  128*)— Rescission.  • 

One  whose  agent  in  making  a  sale  pem- 
trated  a  fraud  on  the  purchasers,  knowledge 
of  which  is  to  be  imputed  to  him,  was  informed 
over  the  telephone  by  their  agent  that  they 
elected  to  rescind,  the  ground  therefor  not  being 
stated,  and  he  cutting  off  conversation  without 
asking  the  ground  thereof.  Held,  that  there 
was  a  rescission,  in  support  of  which  the  _pur- 
cbasers  can  nrge  any  tenable  cause  that  existed 
therefor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  It  318,  320,  321 ;    Dec.  Dig.  |  128.*] 

6.  Sales  (i  363*)— Rescission  tob  Fbaud— 
Reasonable  Tike. 

Evidence  in  an  action  for  price  of  a  stallion 
M«ld  sufficient  to  go  to  the  jury  on  the  qnestion 
of  the  porcbaseiB  having  notified  the  seller  of 
their  election  to  rescind  within  a  reasonable 
time  after  dielcovery  of  the  fraud  in  the  making 
of  the  sale,  in  view  of  the  fact  that  there  were 
nine  parchasers,  that  the  seller  was  a  nonresi- 
dent, apparently  without  a  permanent  place  of 
abode,  and  that  conditions  did  not  change  after 
discovery  of  the  fraud. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1064;   Dec.  Dig.  t  363.*] 

7.  Apfeai.  and  Ebbob  (I  1053*)— Harmless 
Dbbob— Aduibsion  or  Bvidehck. 

Admission  «f  evidence  bearing  snly  on  mat- 
ters as  to  which  no  issne  was  submitted  to  the 
jary  was  not  prejudicial. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4183;   Dec.  Dig.  |  1033.*] 


&  BviDENOK   (t   246*)— OonTnaAnoN   with 

Attobnet. 

Conversation  with  defendants  of  an  attor- 
ney sent  by  plaintiff  to  talk  with  them  was 
competent  evidence  for  them. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  ii  045-049 ;    Dec.  Dig.  t  240.*] 

0.  Tbial  (I  233*)  — iNSTBUonoNS  —  Statiho 

Essentials  of  Defense. 

The  jury  having  been  plainly  told  that, 
unless  a  certain  defense  was  made  out,  verdict 
should  be  for  plaintiff,  it  was  not  error  in  stat- 
ing what  was  essential  to  make  out  such  defense 
to  omit  doing  so  in  alternative  form. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ft  527-530;    Dec.  Dig.  S  233.*J 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  E.  P.  Howell,  Judge. 

Action  on  a  promissory  note  resulted  In 
the  dismissal  of  the  petition.  The  plaintiff 
appeals.    Affirmed. 

See,  also,  139  Iowa,  128,  117  N.  W.  48. 

Wade,  Dutcher  &  Davis,  for  appellant 
Holbert  &  Kimball  and  Milton  Remley,  ,for 
appellees. 

LADD,  J.  The  note  sued  on  was  executed 
by  defendants  and  one  Stover  to  William  T. 
Tracy,  and  by  him  Indorsed  to  plaintiff, 
"Without  recourse."  With  two  others  of  like 
amounts.  It  was  executed  May  24,  1004,  for 
$666.66.  These  were  glv^n  In  imrsuance  of 
a  contract  signed  by  the  parties  thereto,  by 
the  terms  of  which  each  subscriber  agreed  to 
pay  $200  for  a  share  In  a  stallion  (there  be- 
ing ten  shares),  payable  In  cash  or  "one-third 
In  one  year,  one-third  In  two  years  and  one- 
third  in  three  years  after  July  1st,  1904,  se- 
cured by  joint  and  severable  negotiable  notes 
with  interest"  W.  P.  and  John  Bradley  act- 
ed as  agents  for  Tracy,  and,  as  a  help  to  ob- 
taining subscribers  for  shares,  proposed  to 
Joe  E.  Stover  that  he  head  the  list  on  the 
subscription  paper  and  join  In  the  execution 
of  the  notes,  and  promised  that,  if  he  would 
do  so,  a  share  in  the  horse  would  be  trans- 
ferred to  him  without  cost,  and  that  be  would 
t>e  released  from  payment  of  the  notes.  Sto- 
ver yielded  to  the  temptation,  though  ap- 
parently unconscious  that  in  so  doing  be  was 
assisting  in  the  preparation  of  a  fraud  on  his 
neighbors,  and,  in  pursuance  of  the  arrange- 
ment headed  the  list  of  subscribers  as  well 
as  the  signers  of  the  notes.  The  day  after 
the  execution  of  the  latter  the  Bradleys  in- 
dorsed on  each  note  "May  25,  1904,  Joe  Sto- 
ver, released,  credited  by  $66.66."  On  the 
representation  that  Stover  had  subscribed 
for  a  share,  and  would  join  In  the  execution 
of  the  notes,  becoming  liable  thereon,  the 
other  defendants  subscribed,  whm,  had  they 
known  he  was  to  receive  a  share  for  the  use 
of  his  name  merely,  and  to  be  released  from 
the  note,  they  would  not  have  done  so.  That 
this  was  a  fraud  on  his  associates  apiiears 
from  the  opinion  on  the  former  appeaL  188 
Iowa,  128,  117  N.  W.  48.  The  plaintiff  ac- 
quired the  note  June  21,  1006,  nine  days 
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prior  to  maturity,  and  It  la  Insisted  that  the 
eyldence  was  Insuffldeiit  to  austain  the  find- 
ing of  the  Jury  that  he  was  not  a  holder  in 
good  faith.  We  hdd  otherwise  on  the  former 
appeal,  and  an  examination  of  the  record  as 
made  on  the  last  trial  has  confirmed  the  cor- 
rectness of  that  conclusion. 

2.  To  avail  themselves  of  the  fraud  men- 
tioned as  a  complete  defense,  the  contract 
must  have  been  rescinded,  and  appellant 
contends  that  rescission  was  neither  pleaded 
nor  proven.  It  may  be,  as  said  by  appellee, 
that  the  allegations  In  the  answer  were  sufli- 
clent,  but  these  were  withdrawn  by  the 
amended  and  substituted  answer,  which, 
though  specifically  alleging  the  fraud,  omit- 
ted any  reference  to  rescission.  The  trial, 
however,  proceeded  on  the  theory  that  wheth- 
er there  had  been  a  rescission  was  in  Issue. 
No  objection  to  the  evidence  bearing  there- 
on because  not  alleged  was  interposed,  and 
th^  plaintiff  requested  an  instruction  tliat, 
"In  order  to  rescind  a  contract,  the  party 
seeking  to  do  so  must  return  to  the  other 
party  everything  of  value  which  be  received 
under  and  by  virtue  of  said  contract  Ton 
are  Instructed,  therefore,  that  unless  you  find 
from  the  evidence  that  defendants  returned 
to  said  Tracy,  or  offered  to  return  to  him, 
everything  of  value  which  they  received  un- 
der and  by  virtue  of  said  contract,  they  will 
be  deemed  to  have  accepted  the  terms  of  said 
contract,  and  be  bound  thereby,  and  your 
verdict  must  be  for  the  plaintiff."  Though 
there  were  other  representations  said  to  have 
been  fraudulent,  none  of  these  were  submit- 
ted to  the  Jury,  but  plaintiff  requested  that 
the  Jury  be  instructed  that,  unless  the  rep- 
resentations with  respect  to  Stover  were  ma- 
terial and  operated  as  a  fraud  on  defendants, 
the  verdict  should  be  for  plaintiff,  thereby 
treating  that  issue  as  properly  raised  when 
this  were  not  possible  under  the  pleadings 
In  the  absence  of  rescission  being  alleged. 
We  ara  satisfied  that  the  defect  in  tbe 
amended  and  substituted  answer  was  over- 
looked at  the  trial  which  proceeded  as  though 
rescission  of  the  contract  had  been  averred 
therein.  In  these  circumstances  the  omis- 
sion cannot  be  urged  as  a  ground  of  reversaL 
McLeod  V.  Thompson,  138  Iowa,  -304,  115  N. 
W.  1105;  Hanson  v.  lUine,  136  Iowa,  101, 
113  N.  W.  604;  Marengo  Savings  Bank  y. 
Kent,  135  Iowa,  386,  112  N.  W.  707 ;  Fenner 
V.  Crips,  109  Iowa,  455.  80  N.  W.  526. 

3.  Nor  can  It  be  said  that  the  evidence  was 
Insufficient  to  support  a  finding  that  a  rescis- 
sion was  effected.  Letters  wrltt^i  by  Max- 
in  to  Tracy  In  1904  related  to  a  breadi  of 
tbe  contract,  and  not  to  fraud  in  procuring  it 
Maxin,  acting  for  defendants,  wrote  a  letter 
in  April,  1905,  saying  the  purchasers  chose 
to  rescind  the  contract  and  that  they  held 
the  horse  as  his  property.  But  there  was  no 
evidence  showing  how  or  to  whom  the  letter 
was  addressed,  nor  where  Tracy  then  re- 
sided. He  had  previously  written  Maxin 
that  he  had  changed  his  location  from  Gales- 


burg,  IlL,  to  Martin,  Tenn.,  but  about  tbls 
time  Holbert  ascertained  that  he  had  left 
there  and  had  gone  to  southeastern  Missouri 
and  was  "moving  from  place  to  place."  Evi- 
dently the  circumstances  were  not  such  as 
to  raise  a  presumption  that  this  letter  was 
ever  received  by  Tracy.  In  a .  prior  com- 
munication, the  date  of  which  does  not  ap- 
pear, Maxin  had  written  that  the  horse  was 
not  up  to  the  contract  and  Inquired  what 
was  to  be  done  with  him.  To  this  Tracy  had 
responded  by  offering  to  furnish  another 
horse,  but  advising  that  tlie  stallion  be  tried 
another  year.  This  did  not  purport  to  be  s 
rescission,  and  there  was  none  unless  effected 
through  defendants'  attorney,  Holbert  As 
to  this  appellant  says:  "(1)  That  tbe  testi- 
mony of  Holbert  was  not  admissible;  (2) 
that  the  ground  of  re8clBai<m  was  not  stated ; 
and  (3)  that  It  was  not  made  within  a  rea- 
sonable time."  It  appears  that  Holbert  was 
employed  by  the  defendants  to  visit  Tracy 
and  arrange  a  settlement  If  possible,  and  for 
that  purpose  went  to  Martin,  Tenn.,  in  the 
forepart  of  April,  1005.  Upon  reaching  there^ 
he  found  Tracy's  name  oa  the  hotd  register, 
bat  learned  that  he  had  gone  to  a  place  In 
southeastern  Missouri,  and  proceeded  there. 
Again  his  name  appeared  on  the  hotel  regis- 
ter, and  a  horse  in  a  livery  was  said  to  be 
his,  but  the  attorney  was  informed  that  he 
was  out  in  the  country  some  28  miles  dis- 
tant Thereupon  Tracy  was  called  over  the 
telephone,  and  Holbert  testified  that  upon  in- 
quiry the  person  at  the  other  end  said  his 
name  was  Wm.  T.  Tracy,  and  that  he  had 
sold  a  horse  to  some  parties  at  Hills  (the  lo- 
cation of  defendants).  Holbert  then  inform- 
ed him  that  he  represented  said  parties,  and 
would  like  to  talk  with  him  about  the  mat- 
ter, and  inquired  whether  be  would  return 
to  towiL  The  answer  was  that  he  did  not 
know.  The  attorney  then  asked- If  he  could 
meet  him  in  the  country.  The  response  was 
that  be  was  moving  from  jdace  to  place,  and 
did  not  know  where  he  would  l>e,  and  could 
not  fix  a  time.  Holbert  then  told  him  that 
the  company  had  elected  to  rescind  the  con- 
tract that  the  horse  would  be  held  from  that 
time  on  as  his  property,  and  asked  where 
the  notes  were.  Tbe  answer  was  that  he  did 
not  know  Just  where  they  were.  The  at- 
torney Inquired  where  he  would  have  the 
horse  sent  and  the  party  at  the  other  end 
of  the  line  hung  up  tbe  receiver.  This  testi- 
mony was  taken  subject  to  objection  as  in- 
competent immaterial,  irrelevant,  and  the 
motion  to  strike  on  these  grounds  was  sub- 
sequently overruled.  The  objection  raised 
Is  not  that  the  conversation  was  over  a  tele- 
phone (Shawyer  v.  Chamberlain,  113  Iowa, 
742,  84  N.  W.  661.  86  Am.  St  Bep.  411),  but 
that  the  party  with  whom  It  occurred  was 
not  Identified  as  Tracy.  Ordinarily  Identity 
of  one  speaking  through  a  tdephone  is  by 
sound  of  voice.  But  It  may  aiq;>ear  by  cir- 
cumstances quite  as  certainly.  From  the 
circumstances  that  Tracy  had  been  located 
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«t  Martin,  Tom.,  had  been  traced  to  a  par- 
ticular  place  in  Mlssonrl,  had  appeared  at 
the  telephone  In  responae  to  a  call  for  a  per- 
son of    that  name^  admitted  that  such  waa 
his  name,  and  was  familiar  with  the  trans- 
action of  the  defendants,  the  jury  mli^t  well 
have    concluded  that  he  was  the  identical 
person  of  whom  the  stallion  had  been  pur- 
chased and  who  was  named  as  payee  in  the 
note.      The  sltnation  was  somewhat  analo- 
801IB  to  that  of  a  person  responding  to  a  let- 
ter   or  telegram   addressed  to   him  at  his 
Qsaal  place  of  residence ;  the  presumption  be- 
ing tbat  the  individual  responding  is  the  per- 
son to  whom  the  letter  or  telegram  had  been 
sent.    Where  a  call  is  transmitted  over  a  tel- 
«lAoiie  for  a  named  person  and  one  of  that 
name  responds  to  the  call,  it  would  seem  that 
he  may  be  assumed  to  be  the  Identical  per- 
•oin  who  has  been  called.    As  seen,  other  dr- 
cnmstances  tended  to  confirm  such  Inference 
In  tbe  case  at  bar,  and  the  evidence  of  iden- 
tity was  sufficient  to  Justify  submitting  to  the 
Jury   whethw  the  person  with  whom  Hol- 
bert  conversed  was  William  T.  Tracy,  and 
therefore  the  testimony  of  Holbert  concern- 
ing the  conversation  was  properly  admitted. 
4.  The  ground  for  rescinding  the  contract 
does  not  appear  to  have  been  stated  to  Tracy 
by  Holbert    But  Tracy  was  advised  of  the 
defendants'  Section  to  rescind,  and,  in  view 
of  Ills  conduct  in  hanging  up  the  telephone 
receiver,  we  are  not  inclined  to  hold  that  a 
statement  of  the  ground  therefor  was  essen- 
tial.   The  knowledge  his  agents  acquired  In 
the  transaction  was  imputed  tp  him,  and  in 
cutting  oft  further  conversation  he  may  be 
assumed  not  to  have  cared  for  information 
as    to   the  occasion   of  defendants'    action. 
Had  a  particular  ground  been  stated,  as  in 
Donley  v.  Porter,  119  Iowa,  545,  93  N.  W. 
674,  Hawes  v.  Swanzey,  123  Iowa,  51,  98  N. 
W.  686,  and  like  cases,  a  different  question 
would  arise.     But,  as  none  was  mentioned, 
the  def«idants  may  urge  any  tenable  cause 
tbat  existed  for  rescission. 

5.  The  defendants  were  bound  to  notify 
Tracy  of  their  election  to  rescind  within  a 
reasonable  time  after  ascertaining  the  fraud 
{yracticed.  What  was  a  reasonable  time  nec- 
essarily depends  on  circumstances.  Stover 
testified  he  informed  them  about  two  months 
after  the  purchase.  Maxin  fixes  the  date 
four  months  thereafter,  one  of  the  Cllnes  at 
■Ix  or  eight  months,  and  the  others  at  some 
time  In  the  fall  of  1904.  That  there  were 
nine  purchasers  Is  entitled  to  consideration, 
as  several  persons  cannot  be  expected  to  act 
wt  promptly  as  one  The  fact  that  Tracy  was 
a  nonresident  ai^Mrently  without  a  perma- 
nent place  of  abode  also  should  be  taken  into 
account  That  conditions  did  not  change 
■nbsequent  to  the  discovery  of  the  fraud 
■hoold   have  some   InfiuenotL     Because   of 


these  facts,  It  cannot  be  said  as  a  matter  of 
law  that  the  delay  In  advising  Tracy  of  their 
election  to  rescind  was  onreasonabl*.  That 
issue  was  for  the  Jury. 

6.  The  admission  in  evidence  of  a  letter 
written  by  an  attorney  to  Tracy  and  afflrm- 
ativdy  appearing  not  to  have  been  received 
by  him  was  without  prejudice,  as  It  merely 
inclosed  a  tally  sheet,  and  suggested  the  pos- 
sibility of  the  horse  not  being  a  sure  foal 
getter.  So,  too,  was  the  secondary  evidence 
of  the  pedigree  without  prejudice,  as  no  is- 
sue ^relating  thereto  was  submitted  to  the 
Jnry.  The  loss  of  letters  recdved  in  evidence 
was  sufficiently  proven.  The  attorney  concern- 
ing whose  conversations  with  dine  and  Sto- 
ver testimony  was  received  had  been  seilt  by 
plaintiff  to  talk  with  them,  and,  for  this  rea- 
son, such  testimony  was  competent  Evidence 
that  the  fees  collected  for  the  service  of  the 
horse  were  insufficient  to  meet  the  expense  of 
handling  was  receivec],  but,  as  this  had  no 
bearing  on  the  issue  submitted,  the  ruling 
admitting  the  same  ought  not  to  be  denounc- 
ed as  prejudicial.  The  instructions  as  a 
whole  clearly  presented  the  issues  to  the 
Jury.  The  seventh  paragraiA  in  Its  entirety 
correctly  stated  the  law.  The  Jury  was  plain- 
ly told  that  unless  the  defense  was  made 
out,  a  verdict  should  be  returned  for  plain- 
tiff, and.  In  view  of  this,  it  was  not  error  In 
stating  what  was  essential  to  make  out  such 
defense  to  omit  doing  so  in  alternative  form. 
Instruction  7^^  was  in  harmony  with  the 
opinion  on  the  former  appeal. 

Affirmed. 


OWEN  V.  NATIONAL  HATCHET  CO. 
(Supreme  Court  of  Iowa.    Hay  14,  1910.) 

Appeal  from  District  Court,  Marshall 
County;    C.  B.  Bradsliaw,  Judge. 

On  rehearing.  Former  opinion  adhered  to, 
and  Judgment  of  lower  court  reversed. 

For  former  opinion,  see  121  N.  W.  1076. 

Boardman  &  Lawrence,  for  appellant  Jes- 
se Gouge,  J.  M.  Whitaker,  and  Mears  k  Love- 
Joy,  for  appellee. 

PER  CURIAM.  An  opinion  was  filed  in 
this  case  July  2,  1909,  that  is  reported  in 
121  N.  W.  1076.  A  rehearing  was  granted, 
and  the  case  has  been  reargued  and  resub- 
mitted. We  have  again  carefnlly  considered 
the  points  presented  by  both  parties,  and  we 
reach  the  conclusion  that  the  former  opinion 
is  right  in  all  respects,  and  that  it  should  be 
adhered  to.  It  Is  therefore  readopted  and 
made  the  opinion  upon  this  rehearing. 

Reversed. 


EVANS,  J.,  dissents. 


Digitized  by 


Google 


334 


126  NOBTHWBSTEBN  BBPORTBR. 


(Iowa 


STATB  V.  OTTLEJT. 
(Sapreme  Court  of  Iowa.     May  10,  1910.) 

1.  Oband  Jubt  (S  40*)— Swearing  Witnesb- 
E8— NECEsemr  of  Showing  That  WiTNBas- 
sa  Webb  Swobn. 

Under  Code,  g  52S4,  providing  that  an  "in- 
dictment can  be  found  only  upon  evidence  given 
by  witnesses  produced,  sworn  and  examined  be- 
fore the  grand  jury,"  the  grand  jury  must  swear 
all  witnesses  examined,  but  the  omission  to 
a£Brmatively  show  in  the  minutes  of  the  evidence 
that  the  witnesses  were  sworn  is  not  ground  for 
dismissing  the  prosecution  at  the  close  of  the 
evidence. 

[Eld.  Note. — For  other  cases,  see  Grand  inry, 
Cent  Dig.  i  84;  Dec.  Dig.  i  40.«] 

2.  Gband  Jubt  (§  40*)— Necbbsitt  oir  Sion- 
IKO  Testimony. 

Under  Code,  (  5258,  providing  that  the 
evidence  taken  before  a  grand  jury  "shall  be 
read  over  to  and  signed  by  the  witness,"  the 
failure  of  witnesses  to  sign  their  testimony  is 
not  fatal  to  the  indictment;  the  statute  being 
only  directory. 

[Eld.  Note.— For  other,  cases,  see  Grand  Jnry, 
Cent.  Dig.  {  84;  Dec.  Dig.  i  40.*} 

8.  Indictment  and  Infobmatton  ({  12*)  — 
Minutes  of  Evidenci>— Filing  Mabk. 
Where  the  minutes  of  the  evidence  on  which 
an  indictment  is  based  are  attached  to  the  in- 
dictment, and  the  clerk  places  a  filing  mark  on 
the  indictment,  his  failure  to  also  place  a  filing 
mark  on  the  sheets  containing  the  minutes  of 
evidence  is  immaterial. 

[Ed.   Note,— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  S  12.*] 

4.  Indictment  and  Information  (S  12*)— Ne- 
CESsrrr  of  E'iuno  EIxhibits. 

Under  Code,  |  5258,  requiring  exhibits  be- 
fore the  grand  jury  to  be  filed  with  the  clerk, 
failure  in  a  prosecution  for  forging  a  note  to 
file  the  note  with  the  clerk  as  an  exhibit,  the 
note  being  considered  by  the  grand  jury,  is  not 
a  ground  for  setting  aside  the  indictment,  nor 
does  it  render  the  note  inadmissible  in  evidence. 
[Ed.  Note. — E\>r  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  12.*] 

5.  Ckiminal  I/AW  (I  423*)— Evidence— Acts 

and   DECL.ABATIONB  OF  CO-CONSFIBATOBS. 

In  a  prosecution  for  forging  a  note,  an 
accomplice  testified  that  a  mortgage  was  exe- 
cuted to  secure  the  note,  and  that  a  woman 
was  induced  to  impersonate  the  wife  of  the 
mortgagor  and  execute  the  mortgage,  and  that 
the  arrangement  with  the  woman  was  made  in 
'  pursuance  of  a  previous  conversation  between 
the  witness  and  accused.  Held,  that  the  tes- 
timony of  the  accomplice  as  to  the  arrangement 
with  the  woman  was  not  incompetent  as  against 
accused,  because  it  was  evidence  of  a  conversa- 
tion l>etweeu  others  not  in  bis  presence ;  the 
arrangement  being  made  in  pursuance  of  a  pre- 
vious conversation  between  the  witness  and 
accused. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law.  Cent.  Dig.  $i  98&-1001 ;  Dec  Dig.  8  423.*] 

6.  Cbiminal  Law  (H  561,  789*)— "Reason- 
able Doubt"— Sufficiency  of  Proof. 

It  is  not  necessary  that  every  circumstance 
shown  in  evidence  by  the  state  in  a  prosecution 
shall  be  proved  beyond  a  reasonable  doubt,  but 
it  is  necessary  that  every  fact  which  is  es- 
sential to  a  conviction  be  so  proved,  and  it  Is 
not  necessary  that  every  essential  fact  shall  be 
separately  considered  or  be  proved  beyond  a 
reasonable  doubt  as  separately  considered ;  and 
an  instruction  that  a  reasonable  doubt  does  not 
mean  a  reasonable  doubt  that  any  one  point  or 
proposition  necessary  for  the  state  to  establish 


has  not  been  so  established,  but  that  it  means 
a  reasonable  doubt  of  the  guilt  of  accused  after 
a  careful  consideration  of  the  entire  case,  and 
authorizing  a  conviction  if  upon  a  careful  con- 
sideration of  the  entire  case  the  jury  entertain 
any  reasonable  doubt  of  his  guilt,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1267,  1846-1849,  1904-1922, 
1960,  1967 ;   Dec.  Dig.  iS  661,  789.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6968-6972;   vol.  8,  p.  7779.] 

Appeal  from  District  Court,  Linn  County; 
Mllo  P.  Smith,  Judge. 

This  Is  a  prosecution  for  forgery.  There 
was  a  verdict  of  guilty  and  judgment  there- 
on.   D«fenidant  ai^eals.     Reyersed. 

J.  O.  Leonard,  for  appellant  H.  W.  Byers, 
Atty.  Gen.,  and  Charles  W.  Lyon,  Asst  Atty. 
Gen.,  for  the  State. 

EVANS,  J.  The  defendant  was  Indicted 
Jointly  with  one  Chrlsler  for  forgery.  Chrls- 
ler  pleaded  guilty,  and  became  a  witness  for 
the  state  as  against  his  codefendaut,  Ottley. 
The  alleged  forgery  consisted  of  the  making 
of  a  note  for  $80  and  signing  the  name  of  one 
A.  C.  Wllcoz  thereto.  The  actual  signing  was 
done  by  Chrlsler  alone,  the  note  was  signed 
for  the  purpose  of  securing  a  loan  from  one 
Lawler.  To  secure  the  note,  Chrlsler  execut- 
ed at  the  same  time  a  chattel  mortgage  on  a 
buggy  belonging  to  Ottley  and  a  horse  belong- 
ing to  one  Heffner,  both  of  which  were  tem- 
porality In  his  possession  at  the  time  the  note 
and  mortgage  were  made.  Chrlsler  testified 
that  this  was  all  done  in  pursuance  of  an 
arrangement  between  him  and  Ottley,  where- 
by Chrlsler  was  to  obtain  the  money  for  Ott- 
ley in  this  manner.  He  obtained  a  check 
from  Lawler  from  the  proceeds  of  the  loan, 
and  turned  the  check  over  to  Ottley  actjord- 
Ing  to  bis  testimony.  Many  circumstances 
were  put  In  erldence  by  the  state  tending  to 
corroborate  the  testimony  of  Chrlsler  In  this 
respect.  Lawler  insisted  that  the  wife  of 
Wilcox  should  sign  the  mortgage.  Thereup- 
on Chrlsler  procured  one  Margaret  Morris  to 
Impersonate  such  person,  and  to  Join  with 
him  In  the  execution  of  the  chattel  mortgage, 
and  to  sign  the  same  as  Margaret  Wilcox, 
the  purported  wife  of  A.  C.  Wilcox.  Chrlsler 
testified  that  this  also  was  done  after  a  con- 
sultation with  Ottley  on  the  subject,  and  In 
pursuance  of  the  plan  then  mutually  agreed 
upon.  The  case  is  presented  here  upon  10 
errors  relied  on  for  reversal. 

1.  The  first  five  points  relied  on  are  so 
dosely  related  that  we  will  consider  them  to- 
gether. It  appears  from  the  record  that 
when  the  Indictment  was  returned,  the  pur- 
ported minutes  of  the  evidence  heard  before 
the  grand  jury  were  attached  to  the  same. 
The  clerk,  however,  applied  his  filing  mark 
upon  the  indictment  only.  That  is  to  say, 
he  did  not  place  a  filing  mark  upon  the  par- 
ticular sheets  of  paper  which  contained  the 
minutes  of  the  evidence.     It  also  appears 


•For  other  easai  ua  sama  topic  and  section  NUHBBR  In  Dee.  *  Am.  Digs.  1907  to  data,  *  Raportar  Indsxaa 


Digitized  by 


Lioogle 


Iowa) 


STATE  V.  OTTLBT. 


335 


that  the  minutes  of  evidence  as  tltna  returned 
contained  no  afflrmatlve  statement  that  the 
witnesses  were  sworn,  nor  did  these  minutes 
parport  to  be  signed  by  the  witnesses.  It  Is 
contended  by  the  defendant,  In  effect,  that 
the  failure  of  the  clerk  of  the  grand  jury  to 
include  tn  the  minutes  of  the  evidence  a 
statement  that  the  witnesses  were  sworn  was 
fatal  to  the  Indictment  The  same  claim  is 
made  with  reference  to  the  failure  of  the 
witnesses  to  sign  .the  minutes  of  their  evi- 
dence, and  also  with  reference  to  the  failure 
of  the  clerk  to  enter  a  separate  filing  mark 
upon  the  minutes  of  the  evidence  as  distin- 
guished from  the  indictment  None  of  these 
iwints  are  well  taken.  Section  5254,  Code, 
provides  that  an  "indictment  can  be  found 
only  upon  evidence  given  by  witnesses  pro- 
duced, sworn,  and  examined  before  the  grand 
jury,"  etc.  Under  this  section  of  the  stat- 
ute, it  was  the  duty  of  the  grand  jury  to  put 
all  witnesses  examined  before  it  under  oath. 
But  there  Is  no  provision  of  the  statute  which 
requires  the  grand  jury  to  make  an  affirma- 
tive showing  in  the  minutes  of  evidence  pre- 
sented that  the  witnesses  were  sworn.  The 
omission  to  make  such  affirmative  statement 
in  the  minutes  of  the  evidence  was  therefore 
not  available  to  the  defendant  as  ground  for 
dismissing  the  prosecution  upon  motion  at  the 
close  of  the  evidence.  This  is  the  only  man- 
ner in  which  the  question  was  raised.  State 
V.  Easton,  118  Iowa,  516,  85  N.  W.  796,  86 
Am.  St  Rep.  389;  State  ▼.  De  Groate,  122 
Iowa,  661,  98  N.  W.  495.  Nor  was  the  fact 
that  witnesses  failed  to  sign  their  testimony 
fatal  to  the  Indictment.  We  have  heretofore 
held  that  the  requirement  of  section  5258  in 
this  regard  Is  directory  rather  than  manda- 
tory. State  V.  O'MaUey,  132  Iowa,  606,  109 
N.  W.  491. 

As  to  the  point  that  the  clerk  failed  to 
place  a  filing  mark  upon  the  sheets  contain- 
ing the  minutes  of  evidence,  this  is  also  with- 
out merit,  as  has  been  frequently  held  here- 
tofore. The  minutes  of  the  evidence  were  at- 
tached to  the  indictment,  and  one  filing  mark 
was  sufficient  for  the  whole.  State  v.  Doss, 
110  Iowa,  713,  80  N.  W.  1069;  State  v.  Cross, 
95  Iowa,  629,  64  N.  W.  614;  State  ▼.  Craig, 
78  Iowa,  637,  43  N.  W.  462;  State  y.  Brlggs, 
68  Iowa,  416,  27  N.  W.  858. 

2.  The  next  complaint  is  that  the  alleged 
forged  note  was  used  as  an  exhibit  before 
the  grand  Jury,  and  that  it  was  not  filed  as 
an  exhibit  with  the  clerk.  Section  0258  re- 
quires that  the  exhibits  be  ffied  with  the 
clerk.  Granting  that  the  note  in  question 
should  have  been  filed  with  the  clerk  as  an 
exhibit,  and  that  it  was  not  so  filed,  this 
failure  was  not  a  ground  for  setting  aside  the 
indictment  State  t.  O'Malley,  132  Iowa,  696, 
109  N.  W.  491.  Nor  would  such  failure  ren- 
der the  note  inadmissible  lu  evidence.  State 
V.  Mulbem,  130  Iowa,  46,  106  N.  W.  267; 
State  V.  Mullenboff,  74  Iowa,  271,  87  N.  W. 
829;  State  V.  Boomer,  108  Iowa,  106,  72  N.  W. 
424.    Indeed,  it  does  not  aippear  from  this 


record  whether  the  note  was  filed  by  the  clerk 
or  not  Assuming  that  it  was  not,  no  com- 
plaint was  ever  made  by  the  defendant  up- 
on that  ground  until  he  moved  for  a  directed 
verdict  at  the  close  <rf  the  evidence. 

3.  Complaint  is  made  because  the  court 
permitted  Chrlsler  to  testify  to  the  arrange- 
ment made  by  him  with  Margaret  Morris, 
whereby  she  was  to  Impersonate  ]^rs.  Wilcox 
in  the  transaction.  The  general  ground  of 
objection  is  that  this  testimony  was  incom- 
petent as  against  the  defendant  because  it 
was  evidence  of  a  conversation  between  oth- 
ers not  in  his  presence.  Chrlsler  had  already 
testified  that  this  arrangement  with  Margaret 
Morris  was  made  in  pursuance  of  a  previous 
conversation  between  him  and  the  defendant 
OtHey._  The  objection  was  therefore  without 
any  merit  The  evidence  was  admissible  un- 
der elementary  rules  of  evidence,  and  no  cita- 
tion of  authorities  is  needed  in  support  of  It. 
See,  however.  State  v.  McCahlll,  72  Iowa.  Ill, 
30  N.  W.  653,  33  N.  W.  599 ;  State  v.  Dona- 
van,  125  Iowa,  239,  101  N.  W.  122 ;  State  v. 
Crofford,  133  Iowa,  478,  110  N.  W.  921;  State 
V.  Arthur,  135  Iowa,  48,  109  N.  W.  1083. 

4.  Defendant  complains,  also,  of  instruc- 
tions 5  and  7  as  given  by  the  trial  court  No 
specific  error  is  pointed  out  to  us  In  instruc- 
tion 5.  The  instruction  Is  preliminary  only, 
and  is  good  as  far  as  it  goes.  The  most  that 
can  be  said  against  it  is  that  it  does  not  fully 
cover  the  subject  We  see  nothing  to  be 
gained  by  entering  Into  a  discussion  of  it 
The  court  undertook  to  supplement  this  in- 
struction with  ■instruction  No.  7,  and  we  di- 
rect our  attention  to  such  instruction,  which 
is  as  follows:  "(7)  The  reasonable  doubt 
hereinbefore  explained  does  not  mean  a  rea- 
sonable doubt  that  any  one  point  or  proposi- 
tion that  It  is  necessary  for  the  state  to  es- 
tabiisb  has  not  been  so  established  by  the  evi- 
dence; but  it  means  a  reasonable  doubt  of  the 
guilt  of  the  defendant  after  a  careful  consid- 
eration of  the  entire  case.  Though  you  may 
entertain  a  reasonable  doubt  of  the  sufficiency 
of  the  state's  evidence  to  establish  one  or 
more  material  allegations  of  the  indictment 
necessary  to  be  by  it  established,  still  yon 
are  not  warranted  in  acquitting  the  defend- 
ant if  upon  a  full  and  careful  consideration 
of  the  entire  case  you  entertain  no  reasonable 
doubt  of  his  guilt"  It  must  be  said  that  the 
foregoing  instruction  is  clearly  erroneous.  It 
is  not  necessary  that  every  circumstance 
shown  in  evidence  by  the  state  shall  be  proved 
beyond  a  reasonable  doubt,  but  it  is  necessary 
that  every  fact  which  Is  essential  to  a  convic- 
tion of  the  defendant  must  be  so  proved. 
This  rule  has  been  frequently  announced  by 
this  court  in  cases  where  the  prosecution  is 
based  upon  circumstantial  evidence  alone. 
State  V.  Cohen,  108  Iowa,  208,  78  N.  W.  857, 
75  Am.  St  Rep.  213;  State  v.  Blydenburg,  135 
Iowa.  278,  112  N.  W.  634;  State  v.  Clark,  122 
N.  W.  957.  This  rule  does  not  require  that 
every  ess^itlal  fact  shall  be  separately  con- 
sidered, or  that  it  shall  be  proved  beyond  a 
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reasonable  doubt  as  separately  considered. 
ETldence  of  an  essential  circumstance  stand- 
ing alone  may  not  be  strong,  and  yet  It  may 
derive  such  support  from  other  circumstances 
80  connected  with  it  and  related  to  It  as  to 
remove  all  reasonable  doubt.  State  t.  Cohen, 
supra.  All  proper  evidence  is  to  be  consid- 
ered tn  the  light  of  the  whole  case.  The 
state  is  not  required  to  divide  Its  case  into 
sections  or 'to  separate  the  essential  facts, 
and  to  make  each  one  stand  alone.  The  rule 
remains,  however,  that,  when  so  supported, 
the  Jury  must  find  every  fact  essential  to  a 
'Conviction  established  beyond  a  reasonable 
doubt  Otherwise  there  can  be  no  conviction. 
Every  "material  allegation"  of  an  indictment 
is  an  essential  fact,  and,  if  upon  a  considera- 
tion of  all  the  evidence  in  the  case  there  Is 
reasonable  doubt  as  to  any  one  of  such  ma- 
terial allegations,  there  can  be  no  conviction. 
In  the  portion  of  the  Instruction  complained 
of,  the  distinction  here  made  was  manifestly 
In  the  mind  of  the  trial  court,  but  It  failed 
of  proper  expression.  The  Instruction  as  pre- 
sented to  the  Jury  cannot  be  approved,  nor 
can  we  say  that  it  was  without  prejudice. 
ExacUy  in  point  Is  State  v.  Kimes,  124  N.  W. 
161.  For  this  error,  there  must  be  a  reversali 
and  a  new  trial  ordered. 
Reversed  and  remanded. 


FRTFZ  V.  SNIDEEL 
(Supreme  Court  of  Iowa.  May  12,  1910.) 
Appeal  and  Ebbob  (§  316*)— Review  on  Ceb- 
TiFiCATB— Sufficiency  or  Certificate. 
Under  Code,  |  4110,  prohibiting  appeals 
to  the  Supreme  Court  where  the  amount  In 
controversy  does  not  exceed  $100,  unless  the 
trial  judge  certifies  that  the  cause  is  one  in 
which  the  appeal  should  be  allowed,  the  whole 
cause  must  be  certified  so  that  the  Supreme 
Court  may  determine  what  questions  are  pre- 
sented, and  the  effect  of  any  errors ;  and  a  cer- 
tificate of  questions  as  to  the  admissibility  of 
certain  evidence,  without  certifying  the  record 
upon  which  the  questions  arose,  was  insufficient 
to  authorise  a  review  thereof. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  1778-1783;  Dec.  Dig.  | 
316.*] 

Ai^al  from  District  Court,  JeCterson  (3ouit 
ty ;  D.  M.  Anderson,  Judge. 
Appeal  dismissed. 

Rollin  J.  Wilson,  for  appellant  Tlsdale  & 
Helndel,  for  appelle& 

liADD,  J.  The  amount  In  controversy  wi 
less  than  $50.  The  evidence  was  not  talt 
down  in  shorthand,  and  no  bill  of  exceptions' 
filed.  The  trial  Judge,  at  the  time  Judgment 
was  entered,  filed  a  certificate,  reciting  the 
issues,  certain  rulings  on  the  admissibility  of 
evidence,  saying  had  they  been  the  other  way. 
Judgment  would  have  been  for  defendant  and 
added  that:  "It  la  thought  of  substantial  in- 
terest In  the  administration  of  law  governing 
snch  a  contract  to  have  the  decision  of  the 


Supr^ne  Court  upon  the  admissibility  of  evi- 
dence offered  by  the  plaintiff  and  received 
by  the  court,  and  the  (luestions  relating  there- 
to are  hereby  certified  to  the  appellate  court 
by  the  Judge  sitting  as  the  district  court  in 
and  for  Jefferson  county."  The  certificate  la 
not  such  as  exacted  by  statute  to  confer  Ju- 
risdiction on  this  court  in  a  suit  for  breach 
of  contract  wherein  the  amount  in  contro- 
versy, as  appears  from  the  pleadings,  does  not 
exceed  $100.  There  can  be  no  review  "unless 
the  trial  Judge  shall,  during  the  term  in 
which  Judgment  is  entered,  certify  that  the 
cause  is  one  in  which  the  appeal  should  be  al- 
lowed, and,  upon  such  certificate  being  filed, 
the  same  shall  be  appealable  regardless  of 
the  amount  in  controversy."  Section  4110, 
Code.  The  certificate  required  is  of  the  cause, 
and  not  of  the  questions,  to  be  decided.  The 
latter  mtist  arise  In  the  record  as  in  causes  ap- 
pealable without  certificate,  and  upon  appeal 
are  to  be  presented  and  disposed  of  In  pursu- 
ance of  like  procedure.  Kistner  v.  Conery, 
100  Iowa,  439,  80  N.  W.  622;  Perclval  v. 
Strathman,  112  Iowa,  747,  84  N.  W.  029; 
Wood  V.  Griffith,  141  Iowa,  314,  119  N.  W. 
746. 

What  questions  are  presented  by  the  rec- 
ord, and  the  Influence  of  any  errors  discover- 
ed on  the  outcome,  is  for  this  court  alone  to 
determine.  In  the  absence  of  such  a  certif- 
icate as  required  by  statute,  and  of  any  rec- 
ord evidencing  the  rulings  complained  of,  the 
appeal  must  be,  and  It  is,  dismissed. 


KNAPP  V.   BROTHERHOOD  OP  AMERI- 
CAN YEOMEN. 
(Supreme  Court  of  Iowa.     May  10,  1910.) 

1.  Appeal  and   Esbob  (f  1201*)— Rkuard— 

Amenduent  of  Plxadino. 

Where  ■  to  meet  the  case  presented  by  a 
decision  on  appeal  defendant  was  allowed  to 
amend,  there  was  no  abuse  of  discretion  in  per- 
mitting plaintiff  to  amend  his  reply  after  a 
subsequent  appeal,  the  amendment  not  being  in- 
consistent with  any  previous  pleading,  but  mere- 
ly asserting  new  matter  by  way  oi  admission 
and  avoidance,  in  response  to  new  matter  set  up 
in  the  amendment  to  the  answer,  and  to  avoid 
a  trial  on  issues  previously  formulated. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4673-4683;  Dec  Dig.  f 
1201.') 

Evidence  (}  211*)— Adiobsions— Evidence 

AT  FOBICEB    TbIAL. 

Where  a  litigant  asserts  a  fact  in  a  trial 
1>y  calling  witnesses  thereto,  their  testimony 
thereby  may  be  introduced  on  a  subsequent  trial 
as  in  the  nature  of  admissions,  if  material  to 
the  issues. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f S  738-744 ;   bee  Dig.  {  211.*] 

3.  Evidence  (|   322*)— Relevakot— Rbpota- 

tion  as  to  intekperance. 

Evidence  of  reputation  is  inadmissible  to 
determine  whether  insured  had  become  intem- 
perate, or  had  been  Intoxicated  within  a  certain 
period. 

[B>d.  Note.— For  other  cases,  we  EMdence, 
Cent  Dig.  H  1203-1213;   Dec  Dig.  f  322.*] 
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4.  Appkai,  and  EiBBOB  (I  1002*)— QuBsnoRa 
OF  Fact— CoNixiCTiNO  B^idencb. 

Where  the  evidence  is  conflictine,  the  court 

on  appeal  WUl  not  distuA  the  finding  of  the 

jai7.    though  on   the  evidence  they  themselves 

might  have  decided  differently. 
[Iikl.   Note. — For  other  cases,  see  Appeal  and 

Error.    Cent  Dig.   U  3835-3a37;    Dec.   Dig.  S 

lW/2.*] 

Appeal  from  District  Court,  Unn  County; 
F.  O.  Ellison,  Judge.  ' 

Action  on  a  certificate  of  Insurance  resulted 
in  a  Judgment  aa  prayed.  The  defendant  ap- 
peals.    Afflrmed. 

ESdgar  C.  Corry  and  Dawley  &  Wheeler,  for 
appellant  John  Iieooard  and  8.  K.  Tracy, 
for  appellee. 

LkADD,  J.    A  certificate  of  insurance  was 
issned  by  defendant  to  Frank  Knapp,  June 
13.  1901,  and  he  died  February  5,  1902.    The 
plaintiff  Is  the  beneficiary  named,  and  in  this 
action,  begun  August  29,  1902,  demands  the 
indemnity  stipulated.     The  cause  has  been 
here   twice  before.    On  the  first  appeal,  de- 
fendant's  contention   that  error   had   been 
committed  in  not  directing  a  verdict  In  its 
favor  for  that  the  claim  had  not  been  submit- 
ted to  arbitration  was  denied,  on  the  ground 
that  no  such  issue  had  been  raised  in  the 
pleadings.    128  Iowa,  666, 105  N.  W.  63.    Up- 
on  remand  to  the  district  court,  October  8, 
1906,  defendant  amended  its  answer  by  aver- 
riag  the  omlBsion  of  plaintiff  to  submit  the 
liability  of  defendant  to  arbitration  as  requir- 
ed  by  the  certificate  of  insurance.     To  this 
plalntur  replied  by  general  denial,  and  alleg- 
ing that  defendant  had  not  demanded  arbl- 
tmtion  or  ai^)olnted  arbitrators,  and  that  the 
provision   exacting   arbitration    was    illegal. 
On    the  second   appeal,    this   provision   was 
held  to  be  valid,  and  error  to  have  been  com- 
mitted In  not  directing  a  verdict  for  defend- 
ant, because  of  there  having  been  no  proof 
that  plaintiff  complied  with  the  condition  of 
the  certificate  exacting  arbitration  as  a  con- 
dition precedent  to  the  maintenance  of  the 
action  or  waiver  thereof,  which  must  have 
been  pleaded  If  relied  upon.    139  Iowa,  13i>, 
117  N.  W.  298.    When  the  cause  was  again  re- 
manded  to   the  district  court,   plaintiff,  on 
September  16,  1008,  filed  an  amendment  to 
her  petition,  alleging  that  in  Jtme,  1902,  she 
requested  defendant  to  arbitrate  her  claim  as 
by  the  certificate  provided,  and  that  this  it 
failed  and  refused  to  do,  and  thereby  waived 
the  right  to  arbitration.     By  agreement,  this 
amendment  was  treated  as  an  amendment 
to  the  reply,  and  defendant  moved  that  it  °be 
stricken  because  filed  too  late,  and  the  rul- 
hiR  by  which  such   motion   was  denied '  Is 
the  alleged  error  argued. 

It  is  apparent  from  the  above  recital  that 
neither  party  Is  In  a  situation  to  diide  the 
other  because  of  dilatory  practice  in  making 
tq>  the  issues  or  for  presenting  them  by  piece- 
meaL    If  plaintiff  did  not  ascertain  the  ne- 


cessity of  meeting  the  plea  of  failure  to  arbi- 
trate by  alleging  waiver  until  more  than  two 
years  after  such  plea  had  been  interposed, 
and  then  on  appeal,  she  did  quite  as  well  as 
defendant,  who  learned  in  the  same  way  that 
omission  to  arbitrate,  to  be  available  as  a 
defense,  must  be  pleaded,  and  did  not  amend 
its  answer  by  alleging  such  omission  until 
more  than  four  years  after  the  action  was  be- 
gun. While  permission  to  plead  omission  to 
arbitrate  so  long  after  the  action  had  been 
commenced  might  well  have  been  denied,  this 
was  not  done,  and  In  view  thereof  it  ought 
not  to  be  said,  speaking  by  comparison,  that 
the  court  abused  Its  discretion  In  being  equal- 
ly lenient  with  the  opposite  party.  The 
amendment  to  the  reply  was  not  inconsistent 
with  any  previous  pleading.  It  merely  as- 
serted new  matter  by  way  of  admission  and 
avoidance  in  response  to  new  matter  set  up 
in  an  amendment  to  the  answer  to  avoid  a 
trial  on  the  issues  previously  formulated. 
The  latter  having  t>een  permitted,  we  are  in- 
clined to  tiie  opinion  that  it  was  but  fair  to 
allow  the  former  to  remain  on  file.  Because 
of  the  circumstances  mentioned,  Zaiesky  v. 
Ins.  Co.,  114  Iowa.  610,  87  N.  W.  428,  and  In- 
gold  V,  Symonds,  134  Iowa,  206,  111  N.  W. 
802,  are  .not  controlling.  There  was  no  er- 
ror In  overullng  the  motion. 

2.  In  his  application  for  Insurance,  deceas- 
ed represented  that  he  used  beer  occasionally, 
and  had  not  been  intoxicated  during  the  five 
years  last  past,  and  stipulated  that  In  event 
of  the  falsity  of  any  answer,  or  of  his  "death 
while  intoxicated,  or  due  or  traceable  to  the 
Intemperate  use  of  liquors,"  no  liability 
should  attach.  The  certificate  also  provided 
that  it  should  be  void  if  deceased  "shall  be- 
come Intemperate  in  the  use  of  intoxicating 
liquors  *  •  *  so  as  to  Impair  his  health 
or  •  *  •  his  application  or  any  part 
tbweof  shall  be  found  to  be  untrue."  One  of 
the  defenses  interposed  was  that  these  repre- 
sentations were  false,  another  that  deceased 
had  become  intemperate  In  the  use  of  in- 
toxlcnting  liquors  so  as  to  Impair  his  health, 
and  that  this  was  both  the  direct  and  indirect 
cause  of  his  death,  and  still  another  that  he 
died  while  intoxicated.  The  plaintiff.  In  ad- 
dition to  denying  these,  also  replied  that 
whatever  habits  of  intoxication  or  drinking 
the  deceased  had  were  generally  known  in 
the  community,  and  where  the  persons  receiv- 
ing his  application  resided,  and  that  with  full 
knowledge  of  bis  habits  defendant  received 
his  assessments  as  they  fell  due,  and  there- 
fore might  not  set  up  this  defense.  In  8nt>- 
port  of  this  reply,  plaintiff  on  the  first  trial 
called  six  witnesses,  who  testified  concern- 
ing deceased's  reputation  with  respect  to  said 
habits  for.  some  years  prior  to  the  time  of 
his  death.  This  evidence  was  received  over 
objection,  but  on  appeal  the  ruling  was  held 
to  have  been  erroneous.  This  was  on  the 
ground  that  section  1811  of  the  Code  was  not 
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;  applicable  to  atBodations  soch  as  tbe  defend- 
i  ant.  That  section  Is  to  the  ^ect  that  11a- 
;  bility  of  an  insurance  company  oansot  be 
avoided  on  the  gronnd  of  Intemperate  habits 
of  the  assured,  where  anch  habits  are  gener- 
ally known  In  the  community  where  insurer's 
agent  resides,  If  tbe  company  thereafter  con- 
tinued receiving  premiums  falling  due.  On 
the  last  trial  defendant  offered  the  testimony 
of  these  witnesses,  given  on  the  former  trial; 
but,  on  objection  as  Incompetent,  irrelevant, 
and  immaterial,  it  was  ezcludedXit  may  be 
conceded  that  when  a  litigant  asserts  on  a 
trial  a  fact  by  calling  witnesses  to  prove  the 
same,  their  testimony  thereto  may  be  intro- 
duced on  a  subsequent  trial  as  in  the  nature 
of  admissioiLS  if  material  to  the  Issues.  Rich- 
ards V.  Morgan,  10  Jur.  (N.  S.)  559;  Bageard 
▼.  Consolidated  Traction  Oo.,  64  N.  J.  Law, 
316,  45  Atl.  620,  49  L.  R.  A.  424,  81  Am.  St. 
Rep.  498;  Becker  v.  Philadelphia,  217  Pa. 
344,  66  Ati.  604;  2  Wigmore  on  Bv.  i  lOT^ 
But  it  Is  manifest  that  the  fact  must  be  one 
which  the  party  offering  soch  testimony 
would  be  entitled  to  prove.^  Tbe  Issue  was 
whether  the  insured  had  become  intemperate, 
<Hr  had  been  Intoxicated  within  tbe  five  years 
last  past,  and  evidence  of  his  reputation  with 
respect  thereto  was  not  admissible  as  bearing 
on  these  issues.  Tbla  being  so,  evidence  tu 
the  nature  of  admissions  as  to  bis  reputation 
was  rightly  excluded. 

3.'  Whether  tbe  assured  was  intoxicated 
when  killed  by  the  car  was  for  the  Jury  to 
determine.  If  Mrs.  Fowler  thought  blm 
drunk  between  6  and  6  o'clock  in  the  after- 
noon, and  McKeman  near  7  o'clock,  the  two 
Blalnes  were  certain  be  bad  not  drunk  Intoxi- 
cating liquors  prior  to  6  o'clock,  and  two  or 
three  hours  after  bis  death  tbe  coroner  and 
Dr.  Ruml  found  no  Indications  on  tbe  body 
of  bis  having  been  drinking.  Even  though 
McLeod  bad  drunk  whisky  with  him  at 
■  Cedar  Rapids  prior  to  making  the  applica- 
tion, bis  sole  intoxicating  beverage  at  that 
time  may  have  been  beer,  as  he  represented. 
Though  a  number  of  witnesses  testified  to 
having  seen  him  intoxicated  during  tbe  five 
years  immediately  previous  to  receiving  tbe 
certificate,  and  that  be  had  become  intemper- 
ate, others  who  had  been  acquainted  with 
blm  many  years,  with  reasonable  opportunity 
to  know,  were  not  aware  of  the  excessive 
use  of  intoxicants  by  him. 

All  these  issues  were  fairly  for  the  jury; 
and,  though  we  might  not  have  reached  the 
conclusion  it  did,  we  are  not  disposed  to  dis- 
turb the  verdict 

Affirmed* 


RUMMELHART  t.   BOONE  et  al. 

(Supreme  Court  of  Iowa.    May  13,  1910.) 

1.  Repuevin  (I  19*)— Venub— Statdtbs. 

Under  Code,  {  4163,  providing  that  replevin 
may  be  brought  in  any  county  in  which  tbe 


property  or  some  part  thereof  is  situated,  tbe 
venue  in  replevin  for  two  span  of  mules  is  prop- 
erly laid  in  the  county  where  the  property  is  at 
the  time  of  the  filing  of  tbe  petition  and  tbe 
issuance  of  the  writ,  and  where  one  of  the  de- 
fendants resides,  though  a  oodefendant  resides 
in  another  county. 

[Ed.  Note. — 'B'oT  other  cases,  see  Replevin, 
Cent  Dig.  {  118%  ;    Dec.  Dig.  $  19.*] 

2.  ItePLEviN    (§    19*)  — Venue— Statutes  — 

,    "COICMENCEMENT   OF   THE  ACTION." 

Where  replevin  for  certain  mules  was 
brought  in  the  county  where  tbe  mules  were  at 
the  time  of  filing  tbe  petition,  the  issuance  of 
the  writ  and  the  placing  of  tbe  same  in  tbe 
hands  of  the  officer  for  service,  the  fact  that 
thereafter  some  of  them  were  taken  to  another 
county  did  not  defeat  the  action,  but  tbe  officer 
could  follow  the  property  to  tbe  other  county 
as  authorized  by  Code,  8.4169,  providing  that,, 
when  any  property  is  removed  to  another  county- 
after  the  commencement  of  the  action,  the 
officer  may  follow  tbe  same  and  execute  the 
writ  in  any  county  of  tbe  state  where  the  prop- 
erty is  found:  the  phrase  "commencement  of 
the  action"  referring  to  the  issuance  of  the  writ. 

[E<d.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  f  118%  ;   Dec.  WgTl  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1281-1286.] 

3.  Apfeabanck  (I  9*)  —  GenesaIi  Appeab- 

ANCK. 

A  defendant  in  replevin  who  by  motion 
assailed  tbe  writ  for  insufficiency  of  the  petition, 
and  assailed  plaintiflTs  claim  to  the  possession, 
of  the  property,  appeared  in  the  action  for  a 
purpose  connected  with  the"  action  within  Code, 
§  3541,  rendering  service  of  an  original  notice 
ou  him  unnecessary. 

fEd.  Note. — For  other  cases,  see  Apuearance, 
Cent.  Dig.  §§  42-62;  Dec.  Dig.  {  ».•] 

4.  Replevin  (|  67*)— Petition- Sufwcienct. 

A  petition  in  replevin  for  two  si>an  of 
males,  which  alleged  that  the  property  was  ob- 
tained from  plaintiff  through  the  conspiracy  and 
fraud  of  defendants,  that  one  defendant  first  ob- 
tained possession,  and  afterwards  transferred 
the  same  to  a  codefendant  in  the  perpetration 
of  the  fraudulent  enterprise,  and  which  averred 
a  rescission  of  the  oral  arrangement  under  which 
possession  was  obtained  and  a  demand  on  de- 
fendants for  the  property,  etc.,  contained  the  re- 
quirements of  Code,  {  4163.  defining  the  requis- 
ites of  the  petition  in  replevin. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  gi  200-210;   Dec  Dig.  {  57.*] 

&  Replevin  (H  61,  S.'S*)— Dismissal  o»  Ac- 
tion—Quashing  OF  Wbit. 

Where  in  replevin  for  two  span  of  mules, 
the  sheriff  seized  one  team  in  tne  county  in 
which  the  action  was  properly  brought,  and 
seized  the  other  team  in  another  county  to  which 
it  had  been  brought  after  the  commencement  of 
the  action,  the  court  could  not  dismiss  the  ac- 
tion and  quash  tbe  writ,  thoueh  the  sheriff  il- 
legally seised  the  team  in  the  latter  county. 

[Bd.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {$  189,  826-^28;  Dec.  Dig.  H  51, 
85.»]  •    «     -» 

Appeal  from  District  Court,  Lton  County; 
MUo  P.  Smith,  Judge. 

A  petition  In  replevin  was  filed  in  Linn 
county  September  11,  1908,  In  which  plain- 
tiff prayed  for  the  possession  for  two  span 
of  mules.  Upon  approval  of  the  bond,  a  writ 
of  replevin  was  issued  and  the  property  seis- 
ed by  the  sheriff  and  delivered  to  plaintiff'a 
attorn^.     Five  days  later  one  of  tbe  de- 
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fendanta,  Emerson  Walmer,  filed  a  motion 
to  qnash  the  writ,  and  after  service  of  the 
original  notice  on  the  other,  William  Boone, 
he  filed  a  like  motion,  also  asking  that  the 
canse  be  dismissed  and  Walmer  filed  an 
amended  and  substituted  motion.  On  leave 
the  petition  was  amended,  and,  by  agreement, 
ttie  motions  were  to  stand  as  though  snb- 
seqaently  filed.  The  court  then  sustained 
Walmer's  motion  to  quash,  and  ordered  pos- 
session of  the  mules  to  be  restored  to  him, 
and  also  sustained  Boone's  motion  to  dismiss 
and  taxed  ^5  against  plaintiff  as  Boone's 
expenses  In  attending  court  In  the  wrong 
coanty.    The  plaintiff  appeals.     Reversed. 

Wade^  Dntcher  A  Davis  and  Samuel  D. 
Wbiting,  for  appellant  Randall,  Courtney 
&  Hardtaig,  for  appellee*. 

LADD,  J.  The  petition  In  replevin  was 
filed  September  11,  1906,  and  the  writ  Issued 
OD  the  same  day.  At  that  time,  according  to 
the  amendment  to  the  petition,  and  for  10 
or  12  hours  thereafter,  the  two  span  of  mules 
In  controversy  were  In  Linn  county,  and  the 
defendant  Emerson  Walmer  was  a  resident 
thereof.  The  venue  then  was  rightly  laid, 
even  though  defendant  Boone  was  a  resident 
of  Johnson  county,  for  section  4163  of  the 
Code  provides  that  such  an  action  may  be 
brought  "In  any  county  in  which  the  prop- 
erty or  some  part  thereof  is  situated."  And 
this  conclusion  is  not  obviated  by  the  drcum- 
stance  that  one  team  of  mules  had  been  taken 
a  few  rods  across  the  line  between  Linn  and 
Cedar  counties  after  the  writ  had  been  plac- 
ed In  the  hands  of  the  sheriff,  though  prior 
to  Its  service.  Section  4169  of  the  Code  pro- 
vides that:  "When  any  of  the  property  la 
removed  to  another  county  after  the  com- 
mencement of  the  action,  the  officer  to  whom 
tbe  writ  Is  Issued  may  follow  the  same  and 
execute  the  writ  In  any  county  of  the  state 
-where  the  property  Is  found.  For  the  pur- 
pose of  following  the  property,  duplicate 
writs  may  be  issued,  if  necessary,  and  serv- 
ed as  the  original."  The  expression,  "com- 
mencement of  the  action,"  is  not  here  em- 
ployed in  a  technical  sense,  bnt  has  refer- 
ence to  the  Issuance  of  the  writ  of  replevin, 
as  plainly  appears  from  tbe  section  following, 
which  authorizes  the  officer  to  follow  the 
property  and  take  It  from  any  person  re- 
ceiving It  from  the  defendant  subsequent  to 
tbe  issuance  of  the  writ  Four  days  subse- 
qnent  to  the  filing  of  the  petition,  defendant 
Walmer  filed  a  motion  to  quash  the  writ  In 
so  doing  he  assailed  the  writ  because  of  the 
alleged  Insufficiency  of  tbe  petition.  The  sole 
iMne  was  the  right  of  possession,  and  the 
motion  directly  assailed  the  plalntUTs  claim 
thereto.  Manifestly,  then,  the  appearance 
was  for  a  "purpose  connected  with  the 
cause,"  and  rendered  the  service  of  an  orig- 
inal notice  («  Walmer  unnecessary.  Section 
3S41,  Code.    That  petition,  as  amended,  con- 


tained all  the  requirements  of  section  4163 
of  the  Code,  and  alleged,  in  substance,  that 
the  property  was  obtained  from  plaintiff 
through  conspiracy  and  fraud  practiced  on 
him  by  the  three  defendants ;  Boone  first  ob- 
taining possession  of  the  property  and  after- 
wards transferring  the  same  to  tbe  Walm- 
ers  In  the  perpetration  of  their  fraudulent 
enterprise.  It  also  alleged  a  rescission  of 
the  oral  arrangement  under  which  possesRion 
was  obtained  and  a  demand  on  Emerson 
Walmer  and  William  Boone  for  the  proper- 
ty. The  rescission  was  because  of  the  fraud 
alleged  to  have  been  practiced  as  well  as  of 
the  defendant's  Inability  to  perform,  and  not 
owing  to  the  last  alone,  as  aBaume4  by  coun- 
sel for  appellee  In  argument.  If  possession 
was  obtained  by  Boone  as  alleged  and  trans- 
ferred to  Walmer  In  the  execution  of  a 
sdieme  to  defraud,  It  Is  not  perceived  on 
what  theory  the  action  was  dismissed  as  to 
the  foftner  and  the  writ  quashed  as  to  the 
latter.  Even  If  it  were  to  be  conceded  that 
tbe  sheriff  illegally  seized  the  team  in  Cedar 
county,  there  could  be  no  question  as  to  bis 
authority  under  the  writ  to  take  that  In 
Linn  county.  In  any  event,  the  latter  was  in 
issue,  and  the  ruling  must  have  been  based 
on  the  thought  that  moving  to  quash  did  not 
constitute  an  appearance  to  the  merits  in 
virtue  of  section  3541  of  the  Code. 

As  our  conclusion  is  otherwise,  the  rul- 
ings on  both  motions  are  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 


TRBITEtR  V.  CHICAGO  GKBIAT  WESTERN 

KY.  CO. 

(Saprema  Court  of  Iowa.     Hay  13,  1910.) 

1.  Daxaoes  (i  112*)— Reai.  Bstatb— Destbuo- 
TiON  or  Cbops— Mkasubb  of  Damages. 

The  value  of  gTowing  crops  in  the  field,  or 
on  the  market  with  deductions  of  the  reasonable 
cost  of  maturing  and  marketing,  is  the  correct 
measure  of  damages  for  their  destruction  by 
flowing  the  land  where  they  were  growine,  and 
not  by  estimating  the  value  of  the  land  with 
the  crop  before  and  after  tbe  injury. 

[Bd.'   Note.— For   other   cases,   see   Damages, 
Cent  Dig.  H  281-283 ;    Dec.  Dig.  {  112.*] 

2.  TBIAL  (I   295*)  —  iNSTRUCnOWB  —  Abbxtmp- 

TioN  OF  Right  to  Recoveb. 

An  instruction  stated  the  action  was  to  re- 
cover, not  for  damages  done  to  plaintiff's  land, 
but  to  his  celery,  cabbage,  and  tomatoes,  and 
that  the  jury  in  arriving  at  the  amount  should 
consider  the  labor,  care,  attention,  and  expense 
bestowed  thereon  up  to  the  time  of  loss — in  oth- 
er words,  the  cost  of  production — that  they 
could  consider  the  market  value  in  the  field  or 
in  the  maiket  place  and  how  near  they  were 
ready  for  market  and  to  add  to  the  amount 
interest  from  the  time  of  loss,  and  to  consider 
all  evidence  as  to  his  damage  or  loss,  and  weigh 
the  opinion  of  witnesses  as  to  the  value  of  the 
crops  and  the  cost  of  production.  Held  not  ob- 
jectionable as  assuming  a  right  to  recover,  since 
there  was  no  occasion  lor  the  jury  to  use  an  in- 
struction as  to  damages  unless  the  finding  on 


*For  otlMr  etiei  m«  Muna  toplo  tnd  Mctlon  NVHBES  la  I>«c  *  Mm.  Dls*.  U07  to  dst*,  *  Reporter  Indazas 


Digitized  by 


Lioogle 


340 


126  NORTHWBSTBBN  BEFORTER. 


Otowa 


ether  issues  was  for  plaintiff,  as  to  which  the 
Jniy  was  elsewhere  instructed,  so  that  the  jury 
could  not  have  inferred  they  were  to  find  ior 
plaintiff  in  any  event,  and  consideration  of  the 
instructions  as  a  wliole  obviated  such  inference. 
[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  70&-717:   Dec.  IMg.  |  295.*] 

8.  Dauaoes  a  217*)— R«ai.  Bbtatb— Dauaok 

lO  CS»OPS— iNSTRTJCnONS. 

The  instruction  was  not  objectlomtble  as 
proceeding  on  the  theory  that  all  the  plants 
were  destroyed,  but  was  erroneous  as  not  stating 
any  definite  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  217.*] 

4.  Dauaoes  ({  217*)— Rkai.  Bstatb— Davaoe 
TO  CJBOPS— iNSTBtrcnoN.  . 

In  a  suit  for  damages  to  growing  crops, 
it  apt)eared  that  the  plants  were  started  from 
soil  in  a  hothouse,  and  then  transplanted,  and 
the  yalue  before  transplanting  was  proved,  and 
one  of  defendants  testified  to  the  cost  of  labor 
on  an  acre  of  celery  up  to  the  time  of  hilling 
and  bleaching,  and  from  thereon,  and  it  appear- 
ed plaintiff  had  about  three-fourths  of  an  acre 
in  that  crop.  Held,  that  from  this  evidence 
the  cost  of  production  might  have  been  inferred, 
so  as  to  justify  an  instruction  aa  to  damages 
based  on  the  cost  of  production. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  {  217.*] 

5.  Watkbs  Ann  Waxes  CSoubsks  (f  118*)— 
SusrACB  Watek— LiABiuxT  roa  Obstbuoi- 
INO  Natural  Flow. 

A  railroad  in  filling  up  a  passage  through 
which  surface  water  ordinariry  flowed  owed 
to  a  neighboring  landowner  the  duty  not  to  nn- 
necessarily  dam  up  and  throw  it  back  to  his  in- 
jury, and  was  bound  to  exercise  ordinary  care 
not  to  occasion  unnecessary  inconvenience  and 
damage  to  him. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  128-130;  Dec 
Dig.  {  118.*] 

«.  Waters  and  Water  Cotjbses  (|  126*)— Ob- 

8TRUOTION     OF     SUBrAOE     WAIXB  —  ACTION 

Therefor- Evidence. 

In  an  action  against  a  railroad  company 
for  injury  to  crops  from  surface  water  backed 
thereon  from  its  right  of  way,  evidence  held  to 
show  that  it  was  so  gathered  in  a  stream  aa  to 
exact  the  duty  of  defendant  in  making  an  im- 
provement to  avoid  unnecessary  injnry  to  plain- 
tiff's crops. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  128.*] 

7.  Evidence  (J  488*)- Value  of  Crops. 

In  an  action  for  damages  to  crops,  it  was 
proper  not  to  allow  a  witness  to  testify  to  the 
value  of  a  field  of  celery,  where  the  question 
was  not  limited  to  such  a  crop  of  celery  as 
plaintiff  had. 

[EU.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  f  488.*! 

8.  Atpeal  and  Error  (i  1058*)— Harmless 
Ebror— Exclusion  of  evidence. 

In  aa  action  for  damages  to  crops  any  error 
in  the  exclusion  of  a  price  list  which  gave  the 
price  of  plants  the  same  as  testified  by  plaintiff 
was  without  prejudice  to  defendant 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4196,  4200-1206 ;  Dec  Dig. 
i  1058.*] 

Appeal  from  District  Court;  Marshall  Coun- 
ty; J.  M.  Parker,  Judge. 
Action  for  damages  resulted  In  jndgtnent 


against  defendant,   from   which  It  appeals. 
Reversed. 

Carr,  Carr  &  Evans  and  Carney  &  Carney, 
for  appellant  Bradford  &  Johnson,  for  ap- 
pellee. 

I/ADD.  J.  The  two  lots  btionglng  to  plain- 
tiff and  containing  about  five  acres  of  land 
are  bounded  on  the  southeast  by  the  right  of 
way  of  the  Chicago  &  Northweatem  Railway 
Company,  parallel  with  which  and  immedi- 
ately beyond  is  the  right  of  way  of  the 
Chicago  Great  Western  Railway  Company. 
These  lots  are  lower  than  the  land  surround- 
ing them,  and  the  water  gathering  on  them 
flows  through  a  natural  depression  from  the 
northwest  to  the  southeast,  passing  there- 
from beneath  a  bridge  10  or  18  feet  long  in 
the  roadbed  of  the  Chicago  &  Northwestern 
Railway  Company,  and  prior  to  July,  1907, 
under  a  similar  bridge  in  the  roadbed  of  the 
Chicago  Great  Western  Railway  Company. 
Al,  i'jt  that  time  a  car  load  of  earth  was 
dumpied  into  the  way  beneath  the  latter 
bridge,  obstructing  the  passage  of  water,  to 
plalntilTs  injury.  Later  on  seTen  or  eight 
gravel  cars  were  emptied  at  the  same  place, 
filling  the  space  beneath  the  bridge,  and  this 
so  obstructed  the  passage  of  water  that  up<m 
a  heavy  fall  of  rain  in  the  fore  part  of  Au- 
gust the  water  was  thrown  bade  on  plaln- 
tUTs  land  where  it  stood  for  several  days^ 
destroying  about  400  heads  of  cabbage,  300 
tomato  plants,  and  about  two-thirds  of  13.000 
celery  plants.  The  cabbages  were  mature. 
The  celery  appears  to  have  been  ready  for 
bleaching,  but  whether  this  process  is  to  be 
regarded  as  essential  to  maturity  or  merely 
as  a  preparation  for  market  we  are  not  ad- 
vised. The  tomato  vines,  though  large,  bad 
no  tomatoes  on.  Recovery  for  the  value  of 
these,  and  not  for  injury  to  the  land,  was  de- 
manded. Their  value  in  the  field  or  else  on 
the  market  with  deductions  of  the  reason- 
able cost  of  maturing  and  marketing  was  the 
correct  measure  of  damages.  Blundc  v.  Rail- 
way, 120  N.  W.  737.  See,  also,  Smith  v. 
Railway,  38  Iowa,  616,  and  McMaUon  v. 
Dubuque,  107  Iowa,  63,  77  N.  W.  517,  70  Am. 
St  R^.  14S.  In  Drake  v.  Railway,  63  Iowa, 
302,  10  N.  W.  215,  50  Am.  Bep.  74S,  relied  on 
by  appellant,  permanent  damages  to  the  prem- 
ises were  claimed  in  connection  with  the  loss 
of  crop,  and  this  accounts  for  tlie  approval 
of  a  different  rule  in  that  case.  The  same 
Is  true  of  Harvey  v.  Railway,  129  Iowa,  465, 
106  N.  W.  968,  S  I*  R.  A.  (N.  S.)  073,  US 
Am.  8t  Bep.  483.  Where  damage  to  th« 
crop  only  Is  claimed,  and  not  to  the  soil,  ei- 
ther because  of  Injury  to  it  In  connection 
with  a  permanent  or  perennial  growth  there- 
on, there  is  no  good  reason  for  not  estimating 
the  damage  to  such  crop  directly,  rather  than 
Indirectly,  by  estimating  the  values  of  land 
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wltb  It  before  and  after  the  Injury.  Necee- 
aarlly  such  difference  Is  the  difference  be- 
tween the  values  of  the  growing  corp  there- 
on before  and  after  the  Injury,  and  the  same 
result  iB  reached.  The  circumstance  that 
growing  crops  ordinarily  are  regarded  as 
part  of  the  realty  Is  not  controlling.  These 
may  be  disposed  of  apart  from  the  land 
(Strawhacker  t.  Ives,  114  Iowa,  601,  87  N. 
"W.  660),  and  In  measuring  damages  thereto 
the  value  of  the  land  Is  not  Involved.  The 
cause  was  tried  on  this  theory,  and  the  ob- 
jections to  the  evidence  because  not  present- 
ing the  proper  measure  of  damages  were 
rightly  overruled. 

2.  It  Is  contended,  however,  that,  even 
though  the  measure  of  damages  be  as  stated, 
the  Instructions  did  not  bo  Inform  the  Jury. 
In  the  ninth  Instruction  the  court  stated  that 
the  action  was  "to  recover,  not  for  damages 
done  to  bis  land,  but  for  damage  done  to  his 
celery,  cabbage,  and  tomatoes."  The  tenth 
instruction  may  be  set  out:  "In  arriving  at 
the  amount  you  find  the  plaintiff  entltlei^  to 
recover,  you  should  take  Into  conslderaifon 
the  labor,  care,  and  attention  and  expense 
yon  find  he  bestowed  upon  bis  celery,  cab- 
bage, and  tomatoes  np  to  the  time  of  the 
loss;  or.  In  other  words,  an  element  to  be 
considered  by  you  Is  the  cost  of  production. 
Yon  may  consider  the  market  value  of  said 
crop  in  the  field  or  in  the  market  place  upon 
the  streets  and  how  near  they  were  ready 
for  the  market  In  either  place,  or  what  fur- 
ther was  necessary  to  be  done  to  make  them 
ready  for  the  market  In  either  place.  The 
main  thing  Is  to  take  Into  consideration 
everything  In  the  evidence  that  will  aid  you 
In  arriving  at  a  fair  and  just  verdict.  To 
whatever  amount  you  find  add  Interest  at 
the  rate  of  6  per  cent,  from  time  of  loss." 
This  was  all  that  was  said  bearing  on  the 
measure  of  damages,  save  a  remark  In  the 
eleventh  Instruction  "that,  in  ascertaining 
and  fixing  the  amount  of  plaintiff's  damage 
or  loss,  consider  nil  the  evidence  upon  that 
point,  and  also  consider  and  weigh  the  opin- 
ion of  witnesses  who  have  testified  as  to 
the  value  of  such  crops  and  the  cost  of  pro- 
ducing them."  The  criticisms  of  the  Instruc- 
tion quoted  are  (1)  that  It  assumes  that 
plaintiff  will  recover;  (2)  It  allows  the  cost 
of  production,  though  no  evidence  thereof 
was  Introduced ;  (3)  It  allows  recovery  for 
market  value  without  requiring  deductions 
for  cost  of  maturing  and  marketing ;  and  (4) 
It  proceeds  on  the  theory  that  all  the  plants 
were  destroyed.  Taking  these  up  separately, 
It  Is  to  be  said  of  the  first  that  there  is  no 
occasion  for  the  Jury  to  resort  to  an  Instruc- 
tion on  the  measure  of  damages,  unless  the 
finding  on  the  other  Issues  Is  for  the  plain- 
tiff. Only  In  that  event  Is  such  an  Instruc- 
tion made  nse  of,  and  this  Is  quite  as  mani- 
fest to  the  Jury  as  the  court.  Prior  Instruc- 
tions had  clearly  stated  that  proof  of  spec- 
ified allegations  by  a  preponderance  of  the 


evidence  was  essential  to  plaintiff's  recovery, 
and,  In  view  of  this,  it  is  Inconceivable  that 
the  Jury  could  have  Inferred  from  the  above 
that  they  were  to  find  for  plaintiff  in  any 
event  Consideration  of  the  Instructions  as 
a  whole  obviates  any  such  Inference.  Next, 
It  Is  said  there  was  no  evidence  of  the  cost 
of  production.  This  is  not  so.  It  appeared 
that  plants  were  started  from  seed  In  a  hot- 
house, and  then  transplanted.  The  value  of 
plants  before  being  transplanted  was  proven. 
One  of  defendant's  witnesses  testified  to  the 
cost  of.  labor  on  an  acre  of  celery  up  to  the 
time  of  hilling  and  bleaching,  and  from  then 
on,  and  It  appeared  that  the  plaintiff  had 
about  three-fourths  of  an  acre  In  that  crop. 
From  this  evidence  the  cost  of  production 
might  have  been  Inferred.  The  fourth  criti- 
cism Is  equally  without  foundation,  but,  as 
to  the  third.  It  must  be  conceded  that  no 
definite  measure  for  damages  was  stated  to 
the  Jury.  Consideration  of  the  cost  of  pro- 
duction as  well  as  the  market  price  in  the 
field  or  In  the  market  place,  and  cost  of  labor 
necessary  yet  to  be  done  was  authorized,  but 
the  purpose  of  so  doing  was  not  stated,  and 
no  intimation  was  given  as  to  any  rule  by 
which  the  Jury  should  be  guided  In  deter- 
mining the  amount  of  damages  to  be  award- 
ed. Was  plaintiff  to  be  allowed  the  market 
value  of  the  plants  In  the  field  or  In  the  mar- 
ket place,  and.  If  the  latter,  were  deductions 
to  be  made  of  the  reasonable  cost  of  matur- 
ing the  crop,  preparing  for  and  placing  It 
on  the  market,  or  was  such  cost  to  be  elimi- 
nated as  plaintiff  seems  to  have  done  in  tes-' 
tlfylng  for  that  In  any  event  he  would  have 
done  the  work?  On  what  theory  did  the 
Jury  proceed?  The  record  leaves  these  in- 
quiries unanswered,  and  the  conclusion  nec- 
essarily follows  that  there  was  error  in  omit- 
ting to  Instruct  the  Jury  the  measure  of  dam- 
ages to  be  awarded. 

3.  Complaint  is  made  of  the  charge  of  the 
court  with  reference  to  defendant's  liability 
for  obstructing  the  flow  of  surface  water. 
The  argument,  in  so  far  as  based  on  the  as- 
sumption that  defendant's  right  of  way  was 
taken  from  plalntlfTs  land,  requires  no  atten- 
tion, as  there  is  not  the  slightest  warrant  In 
the  record  for  such  assumption.  The  Instruc- 
tion proceeded  on  the  theory  that  defendant  in 
filling  the  passageway  beneath  the  bridge 
and  where  surface  water  was  wont  to  flow 
In  the  usual  and  natural  way,  according  to 
the  lay  of  the  land,  owed  plaintiff  the  duty 
not  to  unnecessarily  dam  up  and  throw  back 
said  water,  to  the  Injury  of  neighboring 
landowners,  but  was  bound  to  exercise  ordi- 
nary care  in  what  It  did,  so  as  not  to  oc- 
casion unnecessary  Inconvenience  and  dam- 
age to  such  owners.  This  Is  In  harmony  with 
the  golden  maxim  of  the  law,  that  one  must 
so  nse  his  own  property  as  not  to  Injure  the 
rights  of  another,  which  also  Is  the  funda- 
mental principle  on  which  all  the  decisions 
of  this  state  relating  to  surface  water  are 
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t>ased.  In  LtTingston  ▼.  McDonald,  21  Iowa, 
160,  89  Am.  Dec.  563,  tbe  right  of  each  to  do 
with  his  own  as  he  pleases  was  recognized, 
but  with  the  qualification  that  each  should 
so  use  his  own  as  not  to  Injure  his  neighbor, 
and  it  was  there  said  that  "he  cannot  make 
his  estate  more  valuable  by  an  act  which  un- 
necessarily renders  his  neighbor's  less  val- 
uable." In  WllUtts  T.  Railway,  88  Iowa, 
281,  55  N.  W.  313,  21  L.  R.  A.  608,  after 
referring  to  previous  holdings.  It  was  said 
to  be  the  rule  In  this  state  that  each  propri- 
etor In  improving  his  land  must  do'  so  in  a 
careful  and  prudent  manner  so  as  to  occa- 
sion no  imnecessary .  Inconvenience  or  dam- 
age to  his  neighbor,  and  In  SuUens  v.  Rail- 
way, 74  Iowa,  659,  38  N.  W.  545,  7  Am.  St 
Rep.  501,  the  rule  was  declared  to  be  just, 
and  that  "the  reasons  for  requiring  that  Im- 
provements on  land  be  so  made  as  to  do  no 
unnecessary  injury  to  other  lands  apply  with 
especial  force  to  the  construction  of  rail- 
ways." See,  also,  Wilson  v.  Duncan,  74 
Iowa,  491,  38  N.  W.  371 ;  Wharton  v.  Stev- 
ens, 84  Iowa,  107,  50  N.  W.  562,  15  L.  R.  A. 
630,  35  Am.  St  Rep.  296 ;  Matteson  v.  Tuck- 
er, 131  Iowa,  511,  107  N.  W.  600;  Hume  v. 
City  of  Des  Moines,  125  N.  W.  846.  Un- 
doubtedly there  are  cases  to  the  contrary, 
but  these  ate  from  states  where  the  common- 
law  rule  prevails,  though  even  In  such  states 
decisions  are  to  be  found  announcing  the 
doctrine  above.  The  evidence  without  dis- 
pute disclosed  that  surface  water  after  rain- 
falls usually  flowed  from  the  surrounding 
territory  down  several  streets  into  that  along 
plaintlfTs  land,  and  from  there,  as  so  col- 
lected on  said  street  onto  plaintiff's  land  at 
one  place,  and  then  along  a  depression  from 
the  northeast  comer  to  the  opening  under 
the  bridges  of  the  two  railways.  That  the 
water  after  a  rainfall  gathered  in  a  stream 
was  the  only  Inference  to  be  drawn  from  the 
evidence  and  as  such  flowed  through  a  de- 
pression or  ewale  beneath  the  bridges,  and 
there  is  no  ground  for  the  suggestion  that 
the  water  was  In  a  diffused  state  and  not  so 
gathered  In  a  course  or  stream  as  to  exact 
the  duty  of  defendant  In  making  the  Improve- 
ment to  avoid  unnecessary  injury  to  plain- 
tiff's crop. 

4.  The  ruling  by  which  Ford  was  not  per- 
mitted to  testify  to  the  value  of  a  field  of 
celery  is  approved  on  the  ground  that  the 
limitation  was  not  to  such  a  crop  of  celery 
as  plaintiff  had.  The  price  list  offered  in 
evidence  gave  the  price  of  plants  the  same  as 
testified  by  plaintiff,  so  that  Its  exclusion 
was  without  prejudice,  regardless  of  whether 
the  proper  foundation  for  Its  Introduction 
bad  been  laid. 

We  discover  no  error  in  the  record  save 
the  omission  to  instruct  on  the  measure  of 
damages. 

Reversed. 


DUNSHBE  V.  STANDARD  OIL  00.  et  aL 
(Supreme  Court  of  Iowa.    May  16t  1910.) 

1.  PUBAniHS  (g  856*)— STBIKIKa  Ottt  Pisad- 
INO — Amkndeo  Pleading. 

Where  an  amended  pleading  Is  the  same  in 
snbBtance  as  the  origrinal  to  which  a  demurrer 
has  been  sustained,  the  amended  pleading  should 
be  stricken  from  the  files. 

[£3d.    Note.— For   other   cases,   see    Pleading, 
Cent  Dig.  ||  11U-U19;    Dec.  Dig.  {  356.*] 

2.  TOBTB    (S    26*)— IRTEBFEBXHCK    wrTH   BDSI- 

NKs»— PixAniiras— "CDSTOMia." 

A  petition,  in  an  action  for  unlawfol  in- 
terference with  trade,  wliich  shows  that  plain- 
tiff had  regularly  established  routes  for  retail- 
ing oil  from  tank  wagons,  that  it  liad  supplied 
its  customen  with  cards,  which  were  displayed 
when  oil  was  wanted,  that  defendant  hired  per- 
sons and  furnished  tnem  with  oil  wagons  to  go 
about  the  streets  solicitinK  the  patronage  of 
plaintiff's  customers,  and  vexing  his  customers 
and  falsely  deprecating  Its  wares,  and  that  de- 
fendant caused  its  drivers  to  conceal  the  fact 
that  the  wagons  and  teams  and  oil  were  the 
property  of  defendant,  is  broad  enough  to  justify 
a  recovery  for  an  interference  with  existing  con- 
tracts between  plaintiff  and  its  customers;  a 
"customer"  being  one  with  whom  business  men 
have  repeated  or  regular  dealings,  and  a  custom- 
er of  a  retailer  in  oils  l>eing  one  to  whom  the 
retailer  makes  sales  under  contract  or  without 
contract 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec: 
Dig.  S  26.* 

°  For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  p.  1807.] 

3.  CoNSPiBACT  ($S  5,  8*)— Civir.  LiABiLmr— 
OvEBT  Act. 

A  conspiracy  is  not  actionable,  unless  some- 
thing Is  done  in  pursuance  thereof  which,  with- 
out the  conspiracy,  would  give  a  right  of  ac- 
tion, and  one  suing  for  a  conspiracy  for  unlaw- 
ful interference  with  trade  must  show  that  some 
act  was  done  by  defendants  after  the  formation 
of  the  conspiracy  which  was  not  only  unlawful, 
but  an  invasion  of  his  legal  rights,  and  be  must 
show  that  the  interference  with  his  legal  rights 
was  caused  by  the  unlawful  acts  of  defendants ; 
for  legitimate  competition  in  trade  justifies  the 
use  of  lawful  means  to  gain  trade  tliat  would 
otherwise  go  to  a  competitor. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  i§  4;  7-^11 ;  Dec.  Dig.  §§"5,  8.*] 

4.  ToBTS  (I  10*)  — Civil  Liability  —  Ovebt 

AOT. 

Any  legal  act  done  to  accomplish  real  ben- 
efit to  the  actor  is  not  actionable  whatever  the 
motive:  but  an  actionable  wrong  is  committed 
by  one  who  engages  in  business  for  the  sole  and 
malicious  purpose  of  destroying  the  business  of 
another,  and  any  act  committed  by  him  which 
materially  interferes  with  the  trade  of  another 
is  unlawful,  and  where  by  false  representations 
one  prevents  sales  which  otherwise  would  be 
consummated,  he  does  an  unlawful  act  because 
of  the  malice  which  prompts  it 

[EA.  Note.— For  other  cases,  see  Torts,  Ctet 
Dig.  1 10;  Dec.  IHg.  1 10.*] 

5.  DaMAOES  (i  67*)  — IirrEBEST  — BZEUPLAKT 

Damages. 

Interest  cannot  be  allowed  on  exemplary 
damages. 

[JSi.   Note.— For  other  cases,   see   Damages, 
Dec.  Dig.  I  67.*] 

€.   Appkal  ano  E>rkob  (t  860*)— PBBBUicPTions 
—Vebdict— Following  Instbuotionb. 
Where  the  court  charged  that  interest  might 
be  allowed  on  actual  damages,  a  verdict,  in  an 
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action  JpatlfriBS  exenvlaiy  damages,  which  in- 
cluded inteieat  without  apedfying  the  amount 
thereof  or  the  principal  on  whioi  it  was  al- 
lo-wed,  and  without  indicating  that  exemplary 
damages  were  included,  would  not  be  disturbed 
on  tlM  ground  that  interest  was  allowed  on  ex- 
emplary damages,  because  it  must  be  presumed 
that  the  jury  followed  the  instructions. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3755-3761;    Dec.  Dig.  i 

Appeal  from  District  Ooort,  Polk  Connty; 
Jeose  A.  MUler,  Judge. 

Salt  to  recover  damages  for  an  unlawful 
Interference  with  trade.  The  defendants  ap- 
peal from  a  Judgment  against  them.  The 
plalntUI  also  appeals.  The  defendants  will  be 
deelKnated  as  appellants.    Affirmed. 

Hewitt  &  Wright,  Garr,  Garr  &  Evans,  and 
Clinton  L.  Nourse,  for  ajqpellaiits.  0.  O.  Cole 
and  Doosbee  &  Haines,  for  appellee. 

• 

SHEBWIN,  J.  The  facts  necessary  to  an 
nnderstandlng  of  the  questions  Involved  In 
this  action  are  In  brief  as  follows:  The  de- 
fendant the  Standard  Oil  Company  has  been 
engaged  in  the  wholesale  oil  business  In  Des 
Moines  for  a  great  many  years.  In  1883  the 
Crystal  Oil  Company,  a  local  corporation,  be- 
gan the  business  of  retailing  oil  from  tank 
wagons.  By  the  fiill  of  1898  it  had  extended 
Its  sale  of  oils  over  the  entire  city,  requiring 
for  Its  business  from  five  to  eight  wagons, 
and  selling  from  2,000  to  2,500  gallons  per 
month.  Up  until  that  time  it  had  also  bought 
most  of  the  oils  handled  by  it  of  the  Stand- 
ard Oil  Company,  but  a ,  controversy  then 
arose  between  the  two  companies,  which  re- 
solted  In  a  severance  of  their  business  rela- 
tions, and  thereafter  the  Crystal  Oil  Company 
boaght  its  oils  of  another  wholesale  oil  com- 
pany doing  business  in  Des  Moines.  Shortly 
after  the  Crystal  Oil  Company  had  quit  buy- 
ing of  the  Standard  Oil  Company,  the  latter 
company  equipped  Itself  with  six  or  seven 
tank  wagons,  and  entered  the  retail  business 
In  oivxwltion  to  the  Crystal  Oil  Company. 
Tbe  Crystal  Oil  Company  had  regularly  es- 
tablished rontes  for  its  wagons,  and  bad  sup- 
plied its  customers  with  cards,  which  were 
displayed  when  oil  was  wanted.  During  the 
first  month  of  its  retail  business  the  defend- 
ant company  devoted  most  of  Its  energies  to 
making  sales  to  known  customers  of  the  other 
company;  that  is,  where  one  of  the  Crystal 
OU  Company's  cards  was  displayed,  tbe  de- 
fendant's driver  would  solicit  the  customer  to 
buy  of  blm.  This  course  of  conduct  was 
continued  nntn  the  Crystal  Oil  Company  re- 
tired from  tmslness  about  a  year  later.  The 
defendant  company  continued  Its  retail  busi- 
ness a  month  or  two  thereafter,  and  then 
abandoned  the  same.  This  action  was  com- 
menced In  April,  1900;  the  plalntifF  alleging 
a  conspiracy  and  wrongful  acts  thereunder. 
Tbe  petition  was  demurred  to,  and  the  de- 
mnrrer  was  sustained  on  the  14th  day  of 


Ifarch,  1901.  Judgment  was  not  taken  on 
the  demurrer,  nor  was  a  farther  pleading  filed 
in  the  case  until  July  24,  1907,  when  the 
platQtlfl  filed  an  amended  and  substituted 
petition.  A  motion  to  strike  the  substituted 
petition  was  overruled,  and  the  appellants 
complain  of  the  ruling.  The  question  Is  not 
free  from  doubt  It  Is  the  rule  that  when  an 
amended  pleading  is  the  same  in  substance  as 
the  original,  the  adverse  party  Is  not  requir- 
ed to  again  demur,  and  the  pleading  should 
be  stricken  from  the  files.  liJpley  v.  Ely,  68 
Iowa,  70,  25  N.  W.  934 ;  Town  of  Waukon  v. 
Strouse,  74  Iowa,  548,  38  N.  W.  40a  The 
averments  in  the  original  petition  were  very 
general,  so  much  so  in  fact  that  almost  any 
act  might  have  been  proved  thereunder.  The 
amendkl  petition  Is  much  more  specific,  and 
we  are  inclined  to  think  that  it  presents  some 
matters  which  are  not  necessarily  Included  In 
the  graeral  averments  of  unlawful  means. 

The  court  Instructed  as  a  matter  of  law 
that  the  display  of  a  green  card  by  a  cus- 
tomer of  the  Crystal  OU  Company  was  an 
order  upon  it  for  oil,  and  that  if  an  order  so 
given  was  interfered  with  by  the  defendants, 
and  the  customers  of  the  Crystal  011  Company 
were  thereby  Induced  to  revoke  such  order, 
such  interference  with  and  causing  the  rev- 
ocation of  said  order,  willfully  and  mali- 
ciously done,  was  an  unlawful  act  Neither 
tbe  petition  nor  the  amendment  thereto  spe- 
cifically pleaded  an  Interference  with  existing 
contracts.  But  iu  ruling  upon  the  defendants' 
motion  for  a  directed  verdict,  the  court  held 
that  the  original  petition  was  broad  enough 
to  warrant  the  submission  of  such  question, 
and  thereupon  the  plalntiflT  amended  by  alleg- 
ing that  the  defendants  caused  the  revoca- 
tion of  orders  given  to  the  Crystal  Oil  Com- 
pany. The  defendants  then  pleaded  the  stat- 
ute of  ilmltatlons,  alleging  that  the  last 
amendment  pleaded  a  new  cause  of  action. 
The  allegation  that  the  court  thought  sufl]- 
cient  was  as  follows:  "That  said  Standard 
Oil  Company  •  •  *  did  hire  divers  persons 
for  wages  to  act  as  dummies  for  and  In  be- 
half of  the  said  Standard  Oil  Company  and 
its  codefendants  in  carrying  on  the  said  un- 
lawful design,  and  did  furnish  teams  and 
tanks,  wagons,  and  oUs  and  gasoline  to  such 
dummies,  and  did  cause  said  persons  to  go 
about  the  streets  of  Des  Moines  soliciting  the 
patronage  of  the  Crystal  Oil  Company  from 
place  to  place,  for  the  purpose  of  ascertain- 
ing who  were  its  customers,  and  harassing 
and  annoying  and  vexing  such  customers,  and 
falsely  d^recatlng  the  wares  of  the  Crystal 
Oil  Company,  •  •  •  and  the  said  defend- 
ants did  cause  their  said  drivers  to  conceal 
the  fact  that  the  said  wagons  and  teams  and 
oils  and  gasoline  were  the  property  of  the 
Standard  Oil  Company."  The  only  act  here 
charged  which  could  by  any  possible  construc- 
tion be  said  to  allege  an  Interference  with  ex- 
isting contracts  Is  the  act  of  "soliciting  the 
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patronflge^  of  the  CiTBtal  Oil  Company,  and 
the  charge  of  soliciting  patronage  means  no 
more  than  soliciting  the  cuBtomers  of  the 
Crystal  Oil  Company.  A  customer  is  a  per- 
son with  whom  a  business  mao  had  repeated 
or  regular  dealings.  The  customer  of  a  re- 
tail dealer  in  oils  is  one  to  whom  he  makes 
sales,  and  the  term  does  not  in  Itself  Imply  a 
sale  under  contract,  although  such  might  be 
the  case.  While  it  is  quite  evident  that  the 
pleading  was  not  so  intended.  It  may  fairly  be 
said  that  it  is  broad  raough  to  permit  evi- 
dence of  an  interference  with  contracts. 

The  controlling  legal  propositions  alTectlng 
the  plaintUTs  right  to  recover  at  all  are  pre- 
sented by  two  excerpts  from  the  instructions 
given  by  the  trial  court  The  Jury  was  told 
that :  "The  defendants  had  the  right,  either 
Individually  or  collectively,  to  compete,  or 
collectively  to  enter  into  an  agreement  to 
compete,  with  the  Crystal  Oil  Company  for 
business  in  the  city  of  Des  Moines.  The  act 
of  entering  into  competition  was  not  unlaw- 
ful, and  would  only  become-  unlawful  if  un- 
lawful means  were  used  in  the  competition. 
You  are  instructed  that,  even  though  you 
find  the  defendants  conspired  together  to  In- 
jure the  Crystal  Oil  Company  and  put  the 
Crystal  Oil  Company  out  of  business,  this  in 
Itself  would  not  be  unlawful ;  but,  if  they  so 
conspired  together,  that  it  would  be  unlawful 
If  the  means  used  by  the  defendants  in  ac- 
complishing this  end  were  unlawful  means." 
This  further  instruction  was  also  given: 
"In  this  case  the  evidence  shows  that  the 
Crystal  Oil  Company  had  built  up  a  business, 
and  that  among  other  things  it  had  solicited 
patronage,  and  had  furnished  certain  green 
cards  to  Its  customers;  that  these  custom- 
ers when  they  desired  oil  would  hang  out,  or 
place  in  some  conspicuous  place,  one  of  these 
green  cards,  so  that  the  driver  of  the  Crystal 
Oil  Company  wagon  who  passed  the  resi- 
dence of  the  customer  would  see  such  cards, 
and  would  stop  and  deliver  the  oil  or  gaso- 
line desired.  You  are  instructed  as  a  matter 
of  law  that  the  act  of  displaying  the  green 
card  by  the  customer  was  the  giving  of  an 
order  to  the  Crystal  Oil  Company  for  its 
wares.  And  you  are  instructed  that,  if  you 
find  that  the  plaintUF  had  established,  by  a 
preponderance  of  the  evidence,  that  these  or- 
ders so  given  by  customers  of  the  Crystal 
Oil  Company  by  the  displaying  of  said  green 
cards  were  interfered  with  by  the  defendants 
or  their  employes,  and  said  customers  of  the 
Crystal  Oil  Company  were  induced  by  the 
drivers  of  wagons  for  the  Standard  Oil  Com- 
pany to  revoke  such  orders  so  given,  such 
interference  with  and  causing  the  revocation 
of  said  orders  so  given,  if  willfully  and  ma- 
liciously done  by  the  defendants,  was  un- 
lawful, within  the  meaning  of  the  term  as 
used  in  these  instructions.  And  the  inter- 
ference with  and  causing  the  revocation  of 
said  orders  for  oils  or  gasoline,  if  such  was 
the  means  employed  by  the  defendants  in 
carrying  out  the  alleged  conspiracy  to  in- 


jure the  business,  property,  and  rights  ta 
property,  of  the  Crystal  Oil  Company,  and 
drive  the  Crystal  Oil  Company  out  of  busi- 
ness In  Des  Moines,  if  willful  and  mall- 
clous,  would  be  such  unlawful  means  as  te 
make  such  a  conspiracy  unlawful,  if  you  find 
defendants  bad  theretofore  formed  such  con- 
spiracy." The  appellee  says  that  the  in- 
struction first  quoted  is  wrong  because,  where 
the  purpose  of  the  conspiracy  Is  unlawful,  "It 
does  not  require  unlawful  acts  done  in  its 
execution  to  render  the  conspirators  liable 
for  the  damage  they  cause."  The  appellants 
contend  that  the  displaying  of  a  want  card 
was  in  no  proper  sense  an  order,  and  that  if 
It  were  an  order,  "to  procure"  the  revocation 
of  an  order  for  wares  was  not  an  imlawful 
act 

The  gist  of  the  appellee's  complaint  is  that 
the  appellants  entered  into  a  con^lracy  to  do 
an  unlawful  act,  and  that  in  pursuance  of 
such  conspiracy  they  did,  by  unlawful  and 
malicious  acts,  destroy  the  appellee's  busi- 
ness. It  la  the  rule)  in  this  state,  as  well  aa 
the  general  rule,  that  a  conspiracy  is  not  ac- 
tionable unless  something  is  done  in  pursu- 
ance thereof  which,  without  the  conspiracy, 
would  give  the  right  of  action.  Beechley  v. 
Mulville,  102  Iowa,  602,  70  N.  W.  107,  71  N. 
W.  428,  63  Am.  St  Rep.  479;  De  Wulf  v. 
Dix,  110  Iowa,  653,  81  N.  W.  779;  Cooley  on 
Torts,  143  (2d  Ed.);  1  Street's  Foundattons 
of  Legal  Liability,  366,  872.  Thto  being  true, 
before  the  plaintiff  was  entitled  to  recover  in 
this  action,  he  must  show. that  some  act  woa 
done  by  the  defendants  after  the  conspiracy 
was  formed  which  was  not  only  nnlawfol, 
but' an  invasion  of  his  legal  rights.  It  was 
not  enough  to  show  that  bis  legal  rights  had 
been  interfered  with;  he  must  go  farther 
and  show  that  such  Interference  was  caused 
by  the  i^ilawful  acts  of|  the  defendants.  Le- 
gitimate competition  in  trade  is  both  lawful 
and  desirable,  and  such  competition  Justifies 
the  use  of  all  lawful  and  fair  means  to  gain 
the  trade  that  would  otherwise  go  to  a  com- 
petitor In  business.  Walker  v.  Oronln,  107 
Mass.  555;  Carew  t.  Rutherford,  106  Mass. 
1,  8  Am.  Rep.  287;  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, L.  R.  23  Q.  B.  Bib.  698;  Tuttle  r. 
Buck,  107  Minn.  143,  119  N.  W.  946,  22  L.  B. 
A.  (N.  S.)  699.  Any  legal  act  done  to  ac- 
complish real  benefit  to  the  actor  is  not  ac- 
tionable, no  matter  what  the  motive.  But 
the  trend  of  recent  authority  is  to  the  effect 
that  if  one,  with  the  "sole  and  malicious  pur- 
pose of  injuring  another,  and  without  any 
benefit  interest  or  pleasure  •  ♦  •  to 
himself  or  others,  commit  an  act  whldi,  if 
done  In  good  faith,  would  be  Justifiable,  he  is 
liable  in  an  action  in  favor  of  such  other 
person  for  the  damages  he  may  liave  sus- 
tained therefrom."  62  L.  B.  A.,  note  727,  and 
see  in  same  connection  the  entire  note  and 
cases  cited  and  reviewed  therein.  Tuttle  v. 
Buck,  supra ;  Van  Horn  ▼.  Van  Horn,  S2  N. 
J.  Law,  284,  20  Atl.  486,  10  L.  R.  A.  134; 
Doremus  T.  Hennessy,  170  lU.  60S.  52  N.  B. 
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824.  64  N.  E.  624,  48  L.  R.  A.  787,  802.  68  Am. 
8t  Rep.  203:  Plant  ▼.  Woods,  176  Maaa. 
402,  67  N.  E.  lOU,  51  U  B.  A.  399,  79  Am. 
St  R^.  30;  1  Eddy  on  Combinations.  And 
see,  also,  note  In  22  L.  R.  A.  (N.  S.)  1224; 
Dickson  ▼.  Dickson,  33  La.  Ann.  1281 ;  Moores 
ft  Co.  y.  Bricklayers'  Union,  23  Ohio  Law  J. 
48;  West  Va.  Trans.  Co.  v.  Oil  Co.,  50  W. 
Va.  611,  40  8.  E.  591,  56  L.  R.  A.  .804,  88  Am. 
8t  Rep.  895;  Citizens'  Light,  Heat  ft  Power 
Co.  T.  Montgomery  Lt  fti  W.  Power  Co.  (C.  C) 
171  Fed.  553.  If  an  actionable  wrong  Is 
committed  by  one  who  engages  in  business 
for  the  sole  and  malldons  purpose  of  de- 
stroying the  business  of  another,  then  it 
most  logically  follow  that  any  act  commit- 
ted by  blm  which  materially  interferes  with 
the  trade  of  the  other  most  be  unlawful. 
For  instance,  it  need  not  be  shown  that  the 
wrongdoer  induced  the  breaking  of  an  actual 
contract.  If  by  false  representations  or  by 
other  acts  he  prevents  sales  which  otherwise 
would  be  consummated,  he  does  an  unlawful 
act  because  of  the  malice  and  wantonness 
which  prompts  it  The  court  was  therefore 
right  In  directing  that  It  was  unlawful  to 
interfere  with  the  want  card  displayed  by 
costomers  of  the  Crystal  Oil  Company.  In 
Truiq>ortation  Co.  t.  Oil  Co.,  supra,  it  is 
said:  "That  there  is  no  binding  contract 
between  employer  and  employ^,  or  between 
the  trader  and  bis  usual  customers,  makes 
no  difference.  Presumably,  the  customers 
would  have  continued  their  voluntary  patron- 
age but  for  the  wrongful  intervention  and 
influence  of  the  intervener." 

It  follows  from  wiiat  we  have  already  said 
that  exemplary  damages  may  be  recovered  In 
this  class  of  cases.  The  verdict  Included  in- 
terest without  specifying  the  amount  there- 
of, or  the  principal  on  which  It  was  allowed, 
and  the  appellants  contend  that  it  could  not 
be  allowed  on  any  exemplary  damages  which 
may  hare  been  Included  In  the  verdict  This 
is  true.  But  there  is  nothing  in  the  verdict 
to  Indicate  that  exemplary  damages  were  in- 
claded  therein,  or  that  Interest  was  allowed 
on  such  damages.  The  court  Instructed  Ih 
effect  that  Interest  might  be  allowed  on  the 
actual  damage  suffered,  and  we  presume  that 
the  Jury  followed  the  Instruction.  We  find 
no  rulings  on  the  Introduction  of  testimony 
which  require  a  reversal  of  the  case.  The 
material  issues  are  supported  by  sufficient 
evidence  to  require  their  submission  to  the 
Jnry,  and  we  conclude  that  the  Judgment 
mnst  be  affirmed. 

Affirmed. 


RTn>OI<PH  WURIilTZER  CO.  r.  RHEA. 

(Supreme  Conrt  of  Iowa.     May  18,  1910.) 

1.  BaITKS  AIID  BAIfKINO  (i  161*)  —  COLtXO- 

noifs-^OEifTs— AuTHOBrrr. 

In  an  action  to  foreclose  a  chattel  mort- 
lage  for  the  price  of  a  harp,  testimony  that  on 


presentation  for  i«ym«nt  of  the  mortgage  notes 
defendant  complained  of  the  harp's  condition, 
and  said  that  he  would  send  it  to  plaintiff  if 
the  latter  would  return  tfae  money  and  cancel 
the  notes  and  mortm;e,  did  not  show  an  objec- 
tion made  to  plaintiff  as  to  the  condition  of  the 
harp;  the  collector  neither  having,  nor  assum- 
ing to  have,  authority  from  plaintiff  to  repre- 
sent It  in  any  way,  except  in  collecting  the  notes. 
lEid.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  161.*] 

2.  Sales  ({  435*)  —  Rescissioit  —  Pueadiro— 
SinrnciERcr. 

In  an  action  to  foreclose  a  chattel  mort- 
gage for  the  price  of  a  harp,  a  plea  setting  out 
a  warranty  in  the  sale  and  breach  thereof,  aver- 
ring that  defendant  "herebv  offers  to  return  said 
harp  to  plaintiff  in  as  good  condition  as  when  it 
was  delivered  to  him,  for  the  reason  that  it  is 
unGt  for  the  purpose  for  which  it  was  sold,"  but 
not  averring  that  defendant  made  such  offer 
prior  to  tlie  filing  of  his  answer,  or  that  de- 
fendant at  any  time  prior  to  such  filing  offered 
to  rescind  the  contract,  was  insufficient  as  a 
plea  of  resclBElon  for  alleged  breach  of  war- 
ranty. 

[£».  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  i  436.*] 

3.  Sales  ({  21*)— FAiLintB  or  Considbbation 

— EVIOENCE. 

The  defense  of  fsilure  of  consideration  is 
not  sustained,  where  the  purchaser's  testimony 
shows  conclusively  that  the  goods  bought  were 
not  worthless,  but  did  have  substantial  value. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  33-38;  Dec.  Dig.  i  21.*] 

4>  Sales  (|  347*)  —  RKaoisaioir  —  Bbbach  or 

Wabbantt. 

In  an  action  for  the  price  of  goods  sold,  a 
showing  that  the  value  or  the  goods  was  less 
than  the  consideration  paid  is  available  only 
in  snpport  of  a  claim  for  rescission  or  for  dam- 
ages based  on  a  breach  of  warranty  or  of  false 
representations. 

[Ed.  Note.— For  other  coses,  see  Sales,  Dec. 
Dig.  i  847.*] 

5.  Sales  (i  442*)  —  Action  roB  Pubohasb 

Pbice— Defenses. 

Where  defendant,  a  professional  musician, 
after  purchasing  from  plaintiff  a  harp  warrant- 
ed to  lie  in  first-class  repair,  kept  it  for  soma 
months  after  discovering  that  it  was  not  in  good 
condition,  and  then,  with  plaintiff's  consent,  se- 
lected his  own  convenient  time  for  sending  the 
harp  away  for  repairs,  and  it  did  not  appear 
that  the  time  consumed  for  such  repairs  was  un- 
reasonable, defendant  could  not  recover  for  al- 
leged loss  of  business  for  the  time  reasonably 
consumed  in  making  the  repairs. 

[EM.  Note.— For  other  casest  see  Sales,  Dec. 
Dig.  f  442.*] 

Appeal  from  Superior  Court  of  City  of 
Cedar  Rapids;    James  H.  Rothrock,  Judge. 

This  is  an  action  of  foreclosure  of  a  chat- 
tel mortgage.  The  mortgaged  property  con- 
sists of  a  harp,  and  the  mortgage  was  given 
to  secure  the  purchase  price  thereof.  Thei^e 
was  an  affirmative  answer  and  counterclaim 
setting  up  a  breach  of  warranty  in  the  sale 
of  such  harp.  There  was  a  Judgment  and 
decree  for  the  plaintiff  for  the  full  amount 
claimed.     Defendant  appeals.     Affirmed. 

Barnes  ft  Chamberlain,  for  appellant  TJ. 
Ow  Blake  and  Redmond  &  Stewart  for  ap- 
pellee. 


*ror  etlisr  eases  se*  sams  topU  and  seetloB  KDMBER  In  Dee.  ft  Am.  Digs.  U07  to  data,  ft  Reporter  ladezea 


Digitized  by 


Google 


349 


126  NORTHWBSTBBN  BEPOBTBB. 


(Iowa 


BVAN8,  J.  Hie  original  tranaactlon  ont 
of  whldi  this  action  haa  arisen  waa  had  In 
October.  1806.  The  plaintiff  company  was 
a  dealer  In  musical  InstmmentB  at  Cincin- 
nati, Ohio.  The  defendant  was  a  musician 
engaged  In  orchestral  work  In  and  about 
Cedar  Bapids,  Iowa.  The  defendant  wrote 
to  the  plalntlfl  requesttng  prices  on  or- 
chestral harps.  In  response  thereto,  the 
plaintiff  sent  him  a  list  of  "secondhand"  or^ 
chestral  harps,  with  a  quotation  of  prices 
on  each  one.  The  letter  in  whldi  such  list 
was  indosed  contained  the  following  rep- 
resentation: "These  harps  are  all  In  first- 
class  repair."  In  the  quotation  of  prices 
the  particular  harp  which  was  afterwards 
selected  by  the  defendant  was  quoted  at 
$800,  with  a  discount  of  33%  per  cent  Re- 
plying to  this  letter,  the  defendant  offered 
$500  for  this  particular  harp,  to  be  payable 
$100  C.  O.  D.,  and  the  balance  In  Install- 
ments of  $25  per  month.  This  offer  was  ac- 
cepted by  the  plaintiff,  and  the  harp  was 
shipped  by  express  and  received  by  the  de- 
fendant and  the  notes  and  chattel  mortgage 
In  suit  were  executed  at  the  time  of  the  de- 
livery. The  first  three  Installment  notes 
were  paid  substantially  according  to  their 
terms,  but  no  other  payment  has  ever  been 
made.  The  action  Is  brought  by  plaintiff  to 
recover  the  balance.  The  defendant's  an- 
swer Is  In  two  counts.  In  the  first  count  de- 
fendant sets  up  a  warranty  consisting  of  the 
representation  above  quoted  from  plaintiff's 
letter,  and  alleges  a  breach  of  sach  war- 
ranty In  that  the  harp  when  received  was 
not  In  first-class  repair.  It  la  averred  there- 
in that  the  harp  "Is  worthless  and  of  no  ac- 
count to  the  defendant,"  and  "defendant 
hereby  offers  to  return  said  harp  to  plain- 
tiff in  as  good  oondltlon  as  it  was  when  It 
was  delivered  to  him  for  the  reason  that 
said  harp  is  unfit  for  the  purpose  for  which 
it  was  sold."  The  second  count  of  the  an- 
swer consists  of  a  counterclaim.  It  em- 
braces all  the  allegations  of  the  first  count, 
"and  in  addition  thereto  states  that  at  the 
time  he  purchased  the  said  harp  from  the 
plaintiff  he  was  engaged  In  teaching  music 
and  conducting  an  orchestra  at  Cedar  Rap- 
ids, Iowa ;  that  at  the  time  he  purchased  the 
harp  from  the  plaintiff,  and  before  he  as- 
certained that  it  was  entirely  unfit  for  or- 
diestral  use,  he  entered  into  various  con- 
tracts to  furnish  music  at  divers  times  and 
places;  that  by  the  failure  of  the  plaintiff 
herein  to  furnish  this  defendant  with  a  harp 
in  flrst-class  repair,  and  by  reason  of  their 
negligence  in  repairing,  and  their  failure  to 
repair,  said  harp  within  a  reasonable  time, 
defendant  was  forced  and  did  abandon  bis 
contracts  to  furnish  music,  as  aforemention- 
ed, in  all  to  his  damage  in  the  sum  of  $250." 
The  prayer  of  the  answer  and  counterclaim 
is  that  the  defendant  recover  $42S,  being 
$250  damages  and  $175  paid  on  the  purchase 
price. 

It  appears  without  dispute  that  within 


three  days  after  recelTlnc  the  harp  the  de- 
fendant wrote  to  idalntif^  complaining  of 
the  action  of  the  harp.  Be  also  wrote  that 
he  had  "gone  over  it  thoroughly,  and  found 
it  a  beautiful  toned  instrument  in  good  re- 
pair with  the  exception  of  the  action."  Re- 
plying to  this  complaint,  the  plaintiff  sug- 
gested that  defendant  have  the  same  re- 
paired if  possible  at  Cedar  Rapids,  at  the 
expense  of  plaintiff;  otherwise  that  it  be 
sent  to  the  Chicago  office  of  the  plalntllf. 
Thereupon  defendant  wrote  to  plaintiff  that 
he  "had  it  fixed  up  temporarily,  and  as  soon 
as  my  work  gives  me  an  opportunity  I  shall 
send  It  to  your  hoose  at  Chicago,  as  it  is 
far  from  being  satisfactory."  The  defend- 
ant used  the  harp  in  his  work  until  about 
the  middle  of  February.  On  February  11th, 
he  wrote  to  the  plaintiff  that  the  harp  "is 
getting  so  badly  out  of  shape  that  it  needs 
going  over  by  expert  repairers."  The  plain- 
tiff suggested  that  the  harp  be  sent  to  one 
Schimmeyer  of  Chicago  for  the  purpose  of 
repair.  On  February  19th,  in  pursuance  of 
this  suggestion,  the  defendant  sent  the  harp 
to  Schimmeyer.  On  May  Sd,  he  received  it 
back  from  Schimmeyer  in  apparency  first- 
class  repair.  On  May  4th,  he  wrote  to  the 
plaintiff  company  that  "the  harp  is  now  la 
good  condition  such  as  it  should  have  been 
when  shipped  to  me  from  CindnnatL"  In 
this  letter,  however,  he  claimed  damag^es  of 
$200  as  being  the  amount  lost  by  blm  dur- 
ing this  "period  of  waiting,"  and  "having  no 
instriunent  to  fill  engagements." 

The  trial  court  made  the  following  find- 
ing of  facts: 

"(1)  That  at  the  time  the  defendant  first 
received  the  harp  in  controversy  from  the 
plaintiff  the  same  was  not  in  first-dass  re- 
pair. 

"(2)  That  when  the  harp  was  received  bj 
the  defendant  after  the  same  had  been  ship- 
pod  by  him  to  one  Schimmeyer  to  be  re- 
paired the  same  was  in  flrst-class  repair. 

"(3)  That  at  the  time  of  the  trial  the  harp 
was  not  in  flrst-class  repair. 

"(4)  That  shortly  after  the  harp  yas  re- 
ceived from  Schimmeyer  the  sharping  fingers 
did  not  vfotk.  properly.  Some  of  the  strings 
gave  forth  a  buzzing  sound,  and  the  action 
was  not  good.  That  such  condition  contin- 
ued to  the  time  of  the  trial. 

"(5)  That  after  the  harp  had  been  receiv- 
ed from  Sdiimmeyer  the  defendant,  upon 
discovering  that  the  sharping  fingers  did  not 
work  properly,  that  some  of  the  strings 
gave  forth  a  buzzing  sound,  and  that  the 
action  was  not  good,  did  not  notify  the 
plaWtlff  of  those  facts,  but  continued  to  use 
the  harp  without  objection  to  lbs  condition, 
and  so  continued  to  use  the  same  for  sev- 
eral months." 

A  decree  was  entered  for  the  plaintiff  dis- 
allowing all  daim  and  counterclaim  of  the 
deTendant 

The  defendant  makes  no  complaint  of  th« 
first  four  paragraphs  of  the  finding  of  facta. 
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He  dalina,  bowerer,  tbat  tba  fifth  finding 
of  fact  la  contradictory  to  nndlapnted  tes- 
timony, and  he  urges  upon  us  that  the  trial 
court  must  have  overlooked  aucb  testimony. 
The  testimony  so  referred  to  by  the  defend- 
ant as  It  appears  In  the  record  is  that  the 
notes  were  sent  for  collection  to  the  Cedar 
Bapida  National  Bank,  and  that  they  were 
presented  for  payment  by  the  cashier  of  the 
tMink,  and  that  the  defendant  told  the  dr- 
cnmstances  to  the  cashier,  and  said  that  he 
would  "send  the  harp  back  to  the  Wurlltzer 
people  If  they  would  return  the  money  and 
cancel  the  notes  and  mortgage."  This  Is 
the  only  testimony  relied  on  by  defendant 
at  this  point.  It  Is  manifestly  Inadequate. 
The  cashier  of  the  bank  had  no  authority 
from  the  plalntUf  to  represent  It  In  any 
way  exo^t  In  the  collection  of  the  notes,  nor 
did  the  cashier  assume  such  authority.  On 
the  general  merits  of  the  case  we  would  be 
slow  to  Interfere  with  the  findings  of  the 
trial  court  In  the  state  of  the  record  before 
US.  It  appears  that  the  instrument  In  ques- 
tion was  brought  Into  court,  and  expert  wit- 
nesses made  experiments  thereon  in  the 
presence  of  the  court  as  Illustrating  the  tes- 
timony. Anotber  instrument .  also  was 
brought  in  for  the  purpose  of  illustration 
and  comparison.  The  trial  court,  therefore, 
bad  some  advantage  orer  us  In  the  ascer- 
tainment of  the  facts  of  the  case.  Nor  does 
the  state  of  the  record  as  presented  to  us 
raise  any  serious  question  in  our  minds  as  to 
tlie  correctness  of  the  trial  court's  findings. 
2.  It  is  urged  by  appellant  in  argument 
tbat,  even  though  the  fifth  finding  of  fact  be 
sustained,  the  appellant  defendant  was  never- 
theless entitled  to  recover.  It  is  argued  that 
the  court  was  misled  by  this  finding  of  fact 
Into  an  erroneous  view  of  the  law,  and  that 
be  assumed  that  notice  of  defect  was  essen- 
tial to  defendant's  right  of  recovery  for 
breach  of  warranty.  Assuming  the  correct- 
ness of  defendant's  position  at  this  point  as  a 
general  proposition,  it  is  insufficient  to  carry 
bim  home. 

Turning  to  the  first  count  of  the  answer  for 
our  first  consideration.  It  is  difflcult  to  deter- 
mine therefrom  whether  it  is  Intended  there- 
by to  plead  a  rescissl(Ht  of  the  contract  for 
a  breach  of  warranty,  or  whether  it  is  Intend- 
ed to  plead  a  mere  failure  of  consideration. 
This  count  sets  out  the  warranty  and  the 
breach  thereof.  Its  final  averment  Is  that 
"defendant  hereby  offers  to  return  said  harp 
to  plaintiff  In  as  good  condition  as  it  was 
when  it  was  delivered  to  bim,  for  the  reason 
said  harp  is  unfit  for  the  purpose  for  which 
it  was  sold."  There  ia  no  averment  that  the 
defendant  bad  made  such  offer  prior  to  the 
filing  of  his  answer.  Nor  Is  there  any  aver- 
ment that  the  defendant  did  at  any  time 
prior  to  the  filing  of  his  answer  rescind,  or 
offer  to  rescind,  the  contract  We  think, 
therefore,  that  this  count  is  quite  insnfficient 
as  a  plea  of  rescission  of  the  contract  by  rea- 
son of  the  alleged  breach  of  warranty.  This 


count,  however,  does  aver  that  the  liarp  is 
worthless  and  of  no  aooonnt  to  the  defendant. 
This  is  perhaps  suffldent  In  view  of  other  al- 
legations as  a  plea  of  failure  of  considera- 
tion. Treating  this  count  as  sufficient  plea 
of  failure  of  consideration,  we  are  confront- 
ed with  the  fact  that  the  evidence  falls  to  sus- 
tain it  On  tifie  contrary,  the  testimony  on 
the  part  of  defendant  shows  conclusively  that 
the  harp  was  not  worthless,  but  that  it  did 
tiave  substantial  value.  This  particular  de- 
fense cannot  be  sustained  by  a  mere  sliowing 
that  the  value  was  less  than  the  consideration 
paid.  Such  a  showing  is  available  to  the  pur- 
chaser only  In  su{q;)ort  of  a  claim  of  rescis- 
sion, or  of  a  claim  far  damages  based  upon 
a  breach  of  warranty  or  of  false  representa- 
tions. Our  conclusion,  therefore,  is  that  the 
first  count  of  defendant's  answer  does  not 
plead  a  resdssion,  and  that  its  plea  of  failure 
of  consideration  is  not  sustained  by  the  evi- 
dence. 

8.  In  the  second  count  of  the  answer,  which 
is  denominated  a  counterclaim,  the  defendant 
claims  ddmages  in  the  sum  of  $250,  in  the 
words  which  we  have  already  quoted  herein. 
The  alleged  warranty  was  that  the  harp  was 
in  "first-class  repair."  When  the  defendant 
discovered  that  the  harp  was  not  in  such  re- 
pair, he  elected  to  call  upon  the  plaintiff  com- 
pany to  put  It  in  such  repair,  to  which  the 
plaintiff  company  agreed.  He  also  kept  and 
used  the  harp  for  over  three  months  before 
sending  the  same  to  Chicago,  as  proposed  by 
the  plaintiff  company.  He  selected  bis  own 
convenient  time,  with  the  consent  of  the 
plaintiff,  for  the  purpose  of  sending  back  the 
harp  for  repair.  He  did  send  it  to  Schlm- 
meyer.  His  letter  to  Schimmeyer  requested 
that  he  take  the  necessary  time  "to  do  a  per- 
fect Job."  His  claim  for  damages  is  based 
upon  the  alleged  loss  of  business  by  reason 
of  unreasonable  delay  in  repair  and  returning 
the  harp.  Inasmuch  as  he  voluntarily  en- 
tered into  the  above  arrangement.  It  is  clear 
that  he  could  not  recover  for  alleged  loss  of 
business  for  the  time  reasonably  consumed  In 
making  the  repair.  He  offers  no  evidence  to 
show  what  would  have  iieen  a  reasonable 
time,  nor  that  the  time  actually  consumed 
was  unreasonable.  The  only  testimony  on 
that  point  is  that  of  the  witness  Schimmeyer, 
who  testified  on  behalf  of  the  plaintiff,  which 
tends  to  show  that  the  time  consumed  was 
leasonably  necessary ;  the  nature  of  the  work 
being  such  as  to  require  it  for  drying  and 
setting. 

On  the  question  of  damages,  the  evidence 
on  behalf  of  defendant  was  directed  principal- 
ly to  damages  measured  by  the  difference  be- 
tween the  value  of  the  harp  in  the  condition 
in  which  It  was  and  such  value  as  it  would 
have  had  if  it  had  been  In  first-class  repair. 
And  this  is  the  measure  of  damages  prin- 
cipally urged  upon  our  attention  on  this  ap- 
peal. We  see  no  way  to  grant  this  relief  up- 
on this  record.  Defendant's  counterclaim  Is 
BO  framed  as  to  specify  the  nature  of  the 
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damages  claimed,  as  we  have  already  pointed 
out.  There  is  tbe  farther  coDsideratlon  that 
the  Becond  finding  of  fact  hy  the  trial  court 
was  that  the  harp  was  In  firet-clasa  repair 
when  the  defendant  received  it  from  Schim- 
meyer.  This  was  a  fulfillment  of  the  war- 
ranty, and  left  so  gromid  for  damages,  unless 
it  be  for  unreasonable  delay,  as  before  Indi- 
cated. Defendant  has  assumed  in  his  argu- 
ment here  that  the  condition  of  the  ttarp  as 
received  from  Schlmmeyer  was  a  mere  ap- 
pearance of  good  repair,  and  was  not  such  in 
fact  because  of  the  subsequent  condition  of 
the  instrument  The  finding  of  fact  is  against 
the  defendant  in  that  respect  If  the  harp 
was  Is  first-class  repair  when  the  defendant 
received  it  from  Schlmmeyer,  as  found  by 
tbe  trial  court,  tbe  plaintiff  company  was  un- 
der no  obligation  under  its  warranty  to  main- 
tain such  repair.  If  the  repair  by  Scliim- 
meyer  was  a  mere  appearance  or  pretense,  a 
different  question  would  be  presented.  But 
there  is  no  testimony  to  that  effect  unless  it 
be  the  mere  fact  that  the  harp  afterwards  be- 
came out  of  repair.  How  it  became'out  of  re- 
pair, and  what  care  was  exercised  by  the 
defendant  himself,  does  not  in  any  manner 
appear  in  the  testimony. 

We  think  It  must  be  said,  therefore,  tliat 
the  defendant  has  neither  maintained  his  de- 
fense of  failure  of  consideration  nor  his  coun- 
terclaim for  damages,  and  the  decree  of  the 
trial  court  must  be  aflarmed. 


OOLBT  BROS.  A  CO.  v.  UNITED  BREW- 
ERIES OO. 
(Supreme  Court  of  Iowa.     May  12,  1910.) 

1.  Appeai.  awd  Erbob  (I  1(X)1*)— Rkvibw— 
Stjfficibnct  or  Evidence. 

In  an  action  against  a  brewery  to  recover 
an  amount  claimed  to  have  been  overpaid  for 
beer  purchased,  on  the  ground  that  the  kegs 
contained  less  beer  than  represented,  whether  all 
of  tbe  kegs  sold  measured  short,  as  claimed, 
held  a  Jury  question  and  not  reviewable  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3922,  3928-3934;  Dec 
Dig.  i  1001.*] 

2.  Appeal  and  Ebbob  (J  216*)— Pbesenta- 
TioN  OF  Objection  Below— Instbdctions— 
Request  fob  Mobs  Specific  Instbuctions. 

Where  the  instructions  sufficiently  guarded 
defendant's  rights,  it  cannot  complain  on  ap- 
peal that  more  specific  instructions  were  not 
given,  where  it  requested  none. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  216;*  Trial,  Cent  Dig.  if 
627-641,  660-676.] 

8.  Appeal  and  EhiBOB  (|  1078*)— Objxotions 

TO  Instbdctions— Waives. 

Where  no  objection  was  made  in  the  Su- 
preme Court  to  the  instructions,  they  must  be 
treated  as  stating  the  hiw  of  the  case. 

[I<d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  42»&-4261;  Dec  Dig.  | 
107&*] 

Appeal  from  District  Court  Webster  Coun- 
ty; B.  M.  Wright  Judge. 


Action  at  law  to  recover  an  amount  aUeged 
to  have  been  overpaid  to  defendant  on  pur- 
chases of  beer.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Henry  &  Henry,  for  appellant  Healy  & 
Healy  and  Eelleher  &  O'Connor,  for  appellee;. 

WEAVER,  J.  From  July,  1901,  to  March, 
1907,  the  plaintiff  partnership  was  engaged  in 
conducting  five  or  six  beer  saloons  at  Ft 
Dodge  and  vidnlty,  and  during  such  period 
purchased  large  quantities  of  that  article 
from  defendant  It  was  delivered  from  time 
to  time,  as  ordered,  in  casks  'or  packages  des- 
ignated as  barrels,  half  barrels,  quarters,  and 
eighths.  It  is  agreed  that  the  term  "barrel" 
as  used  In  these  transactions  was  understood 
by  the  parties  to  mean  31^  gallons,  and  that 
the  halves,  quarters,  and  eighths  were  based 
upon  said  standard  of  measurement  Tbe 
beer  was  supplied  in  two  brands,  one  at  $4.75, 
and  the  other  at  $5.75,  per  barrel.  Tbe  Item- 
ized account  appears  to  have  been  pleaded 
and  put  in  evidence,  but  it  is  not  included  In 
the  abstracts  submitted  td  this  court  It  Is 
shown,  however,  that  the  sales  to  plaintiff 
during  tbe  seven  years  mentioned  aggregated 
116  car  loads,  the  invoice  price  of  which 
amounted  to  about  $59,000,  and  that  plaintiff 
had  paid  thereon  something  over  $56,000.  In 
this  action  the  plaintiff  pleads  the  matters 
hereinbefore  stated,  and  further  alleges  that 
while  defendant  sold  and  delivered  said  beer' 
in  barrels  and  other  packages  with  the  rep- 
resentation and  understanding  that  each  bar- 
rel held  and  contained  31V^  gallons  of  beer, 
and  that  each  fractional  barrel  contained  it» 
proportional  part  of  a  standard  barrel,  yet  in 
truth  and  in  fact  ea6h  and  all  of  said  pack- 
ages were  short  of  the  standard  measurement 
to  the  extent  of  3  to  4  gallons  per  barrel.  It 
is  further  alleged  that  plaintiff  had  no  knowl- 
edge of  said  shortage,  but  supposed  and  be- 
lieved that  it  was  receiving  full  standard 
measure  until  near  the  termination  of  lbs 
transactions  with  d^endant  and  was  thus 
mistakenly  induced  to  accept  and  pay  for 
beer  to  an  aggregate  amount  of  $56,600  with- 
out any  deduction  or  discount  for  the  short- 
aga  According  to  plaintifTs  computation  the 
shortages  in  tbe  two  varieties  of  beer  pur- 
chased were  aa  follows:  483%  barrels  at 
$4.75  per  barrel,  and  395%  barrels  at  $6.75  per 
barrel,  making  at  the  price  named,  with  add- 
ed fr^ht  a  total  overpayment  of  $5,267.91. 
The  prayer  for  recovny  is  limited  to  $2,000. 
The  dtfendant  admits  the  sale  of  the  beer 
to  plaintiff,  but  denies  the  alleged  shortage 
In  the  amount  delivered.  It  further  alleges 
that  plaintiff  yoluntarily  accepted,  retained, 
and  used  each  and  every  shipment  of  said 
beer,  and  paid  therefor  from  time  to  time  to 
the  amount  named,  without  objection  or  pro- 
test and  is  thereby  now  estopped  to  main- 
tain ttais  action.    Trial  was  had  to  a  jury. 
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and  Terdlct  returned  for  plaintiff  for  the  Bnm 
of  ^,108.67.  From  the  Judgment  rendered 
thereon  defendant  aiipealB. 

1.  The  first  and  chief  Inalstance  on  part  of 
appellant   la  that  the  evidence  offered  by 
plaintiff  Is  InsuflBdent  to  support  a  recovery. 
Xlie  testimony  on  which  plaintiff  bases  Its 
dalm  Is,  In  substance,  as  follows:   Early  In 
tlie  history  of  these  dealings  with  defendant 
tlie  plaintiff  or  some  of  the  members  of  the 
firm  discovered  that  the  amount  being  secur- 
ed from  the  sale  of  beer  at  retail  was  less 
tban  should  have  been  realized  under  normal 
conditions,  and  were  thereby  led  to  mistrust 
tbe  honesty  or  efficiency  of  their  agents  or 
tMirkeepers,  but  did  not  think  to  question  or 
examine  the  capacity  of  the  packages  in  which 
the  beer  was  being  delivered  by  defendant  un- 
til In  April,  1907,  when  a  series  of  tests  was 
made.    Some  40  or  60  empty  packages  were 
filled  with  water,^  using  for  that  purpose  a 
standard  gallon  or  half  «i*Uon  measure,  and 
found  to  be  uniformly  short  to  the  amount  of 
about  two  gallons  to  each  half  barrel,  the  size 
of  package  in  which  nearly  all  of  the  beer 
ivas  delivered.    Tests  were  also  made  of  the 
quarters   and   eighths,    finding   shortage  in 
each  instance,   though  the  shortage  In   the 
smaller  packages  was  not  quite  so  marked  as 
In  the  half  barrels.     Other  witnesses,  local 
saloon  keepers,  who  had  handled  more  or  less 
of  the  beer  purchased  by  plaintiff,  testify  to 
testing  the  packages  at  different  times  dur- 
ing the  years  1904,  1906,  and  1906,  and  dalm 
to  have  found  them  uniformly  short  in  prac- 
tically the  same  proportion  found  by  plain- 
tiffs In  their  tests  of  1907.    Bartenders  in  the 
service  of  plaintiff  say  that  no  substantial 
▼arlation  was  apparent  In  the  size  of  the 
packages  of  the  same  nominal  capacity  in 
which  the  beer  was  received  during  the  years 
hi  question,  but  the  same  were  apparently  of 
nnlform  measurement.    The  process  of  man- 
ufacturing and  testing  as  shown  by  the  de- 
fendant also  tends  to  show  that  all  of  the 
packages  of  the  same  denomination  used  In 
Its  branches  are  of  substantially  uniform  ca- 
pacity.   On  the  part  of  defendant  witnesses 
In  charge  and  management  of  its  business  tes- 
sify  In  effect  that  a  very  high  degree  of  care 
and  skin  are  ezerdsed  to  insure  the  full 
standard  capacity  of  its  packages,  and  to  keep 
the  same  at  all  times  uniformly  correct,  and 
If  they  are  to  be  credited,  it  is  hardly  con- 
ceivable that  upon  a  fair  test  anything  more 
than  a  merely  nominal  variation  should  be 
fonnd,  and  quite  Impossible  that  a  half  bar- 
rel so  made  and  standardized  should  exhibit 
a  shortage  of  1%  to  2  gallons.   That  this  con- 
flict In  the  testimony  presents  a  material  Is- 
sue of  fact  on  which  plaintiff  was  entitled 
to  go  to  the  Jury  we  think  there  can  be  no 
reasonable  doubt    There  is  direct  and  posi- 
tive evidence  as  to  a  material  shortnge  in  the 
casks  actually  tested,  and  we  think,  If  the 
direct  evidence  Is  to  be  believed,  the  Infer- 


ence is  direct  and  fair,  if  not  Inevitable,  that 
a  similar  shortage  affected  all  the  shipments. 
It  was  the  best  evidence  obtainable  under  the 
circumstances.  It  is  true,  as  counsel  point 
out,  that  there  are  many  things  in  the  rec- 
ord which  might  Justify  the  conclusion  that 
the  claim  in  suit  is  the  product  of  an  after- 
thought, and  without  merit,  but  the  credi- 
bility of  the  witnesses  was  for  the  Jury,  and 
It  Is  not  our  province  to  disturb  the  verdict 
on  such  grounds. 

2.  Exceptions  taken  to  rulings  of  the  court 
upon  the  introduction  of  testimony  are  point- 
ed out ;  but,  not  being  argued  by  counsel,  we 
shall  not  take  time  for  their  discussion  fur- 
ther than  to  say  we  find  no  prejudicial  error 
in  them. 

It  Is  further  argued  that  cross-examination 
of  one  of  the  plaintiff  firm  disclosed  the  fact 
that  there  is  an  unpaid  balance  of  over  $2,- 
000  due  from  plaintiff  on  its  account  with  de- 
fendant, which  claim,  counsel  say,  is  the  sub- 
ject of  an  action  now  pending  In  the  federal 
court,  and  that  plaintiff  could  in  no  event 
recover  for  shortage  In  so  much  of  the  beer 
as  Is  represented  by  said  unpaid  amount  In 
our  Judgment  the  court's  charge  to  the  Jury 
sufficiently  guards  the  rights  of  defendant  in 
this  respect  If  more  specific  instructions 
would  have  been  proper.  It  was  not  requested. 

No  objection  is  made  in  this  court  to  the 
instructions  or  to  the  measure  of  the  plain- 
tiff's recovery  as  there  laid  down,  and  we 
must  treat  them  as  stating  the  law  of  the 
case.  We  find  no  sufficient  ground  for  revers- 
ing the  Judgment  below,  and  the  same  is  af- 
firmed. 


SULLIVAN  et  al.  v.  KBWNBI  et  al. 
(Supreme  Court  of  Iowa.    May  10,  1910.) 

1.  PuEADiira  (i  426*)— Rxjuwo  ok  Motion- 
Waiver  or  Erbob. 

Any  error  in  refusing  to  strike  out  counts 
in  a  petition  on  the  ground  of  misjoinder  of 
legal  and  equitable  causes  of  action  was  waived 
where  another  action  was  brought  against  the 
same  defendants  for  the  money  claimed  In  the 
counts  In  ouestion,  and  the  parties  stipulated 
for  a  consolidation  of  the  causes  for  trial,  and 
no  motion  was  made  to  transfer  the  issues  re- 
lating to  the  personal  property  to  the  law  dodcet 
for  trial,  ana  all  claims  to  tbe  personalty  were 
waived  save  in  so  far  as  the  administrator  who 
brought  the  second  action  was  concerned. 

[Ed.    Note.— For  other   cases,    see   Pleading, 
Cent  Dig.  i  1425;   Dec.  Dig.  |  426.*] 

2.  Wills  (5  277*)— Pbobatb— Fobkign  Will 
—  Authentication  —  Objections  and 
Waiver. 

Objections  to  the  probate  of  a  foreign  will 
on  tbe  ground  that  tbe  proceedings  in  the  for- 
eign court  were  not  properly  authenticated  hav- 
ing been  sustained,  the  proponent  by  pleading 
over  and  attempting  to  meet  the  objections 
waived  any  error  in  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  277.*] 
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8.  SVIDENOB    ({    348*)  —  DOCUUKNTABT     BVI- 

DERCK— Judicial   Pboceedinqs-^tatutobt 

Pbovibions. 

The  proof  of  jadicial  proceedings  of  a  for- 
eign state  need  not  conespond  witn  Bey.  St. 
U.  S.  S  906  (D.  S.  Oomp.  St.  1901,  p.  677). 
prescribing  the  requisites  of  such  proof,  provid- 
mg  the  state  is  content  with  some  other  show- 
ing, and,  while  the  state  cannot  add  additional 
requirements,  it  may  provide  for  less. 

[£}d.    Note.— For  other   cases,    see    Sridence, 
Cent.  Dig.  |  1371 ;   Dec.  Dig.  |  348.*] 

4.  WlliS  (I  302*)— PBOBATB— POBKION  Wnxs 

— Authentication— SumciKNCT. 

Under  Code,  (  3294,  providing  that  a  will 
probated  in  any  otner  state  shall  be  admitted  to 
probate  In  this  state  on  the  production  of  a  copy 
thereof  and  of  the  original  record  of  probate 
authenticated  by  the  attestation  of  the  court 
in  which  probation  was  made  and  bis  seal  of 
office  if  thev  have  a  seal,  section  3206,  provid- 
ing that  wills  shall  not  be  carried  into  effect 
until  admitted  to  probate,  and  section  4645, 
providing  that  a  judicial  record  of  another  state 
may  be  proved  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  together  with 
the  certificate  of  a  judge  that  the  attestation  is 
in  due  form  of  law — an  authentication  consist- 
ing of  the  production  of  a  copy  of  the  will,  and 
of  the  record  of  probate,  the  attestation  of  the 
cleric  of  court,  and  the  certificate  of  the  judge 
that  the  clerk's  attestation  was  in  due  form  was 
sufficient  to  authorize  admission  of  the  will. 

[E5d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  575,  681;   Dec  Dig.  I  302.*] 

6.  Wills  (5  434*)  —  Probate  of  Wiix.  Pkb- 
yiousLT  Pbobated  in  Anotheb  Statb. 
The  questions  of  mental  incapacity  or  un- 
due influence  do  not  go  directly  to  the  question 
of  jurisdiction  of  a  foreign  oonrt  to  admit  a 
will  to  probate,  but  testator's  soundness  of  mind 
may  be  considered  on  the  question  of  his  change 
of  domicile  as  affecting  jurisdiction. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  940,  941 ;  Dec  Dig.  i  434.*] 

6.  Judgment   (J    818*)— Conflictino   Jubib- 

DICTION— DETEBjaRATION     OF    JUBISDICTIOK 
OF  FOBEION   COUBT. 

A  foreign  judgment  may  be  attacked  for 
want  of  jurisdiction,  though  the  court  rendering 
it  expressly  finds  that  jurisdiction  exists. 

[Ed.   Note.— For  other  cases,   see  Judgment^ 
Cent.  Dig.  i  1468;   Dec.  Dig.  {  818.*] 

7.  WnxB  (8  288*)— FoBEiGN  Pbobat»— Bub- 
den  OF  Pboof. 

In  a  proceeding  to  probate  a  will  previously 
probated  in  another  state,  the  burden  is  on  con- 
testants to  show  that  a  iorei([n  court  admitting 
it  to  probate  was  without  jurisdiction,  and  this 
involves  an  affirmative  showing  that  testator 
was  not  domiciled  within  the  jurisdiction  of 
the  foreign  court  when  he  died,  where  that  was 
the  gionnd  of  objection  to  its  jurisdiction. 

[BU.  'Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  288.*] 

8.  Deeds  (J  211*)— Validitt— Evidence— Iw- 

CAPACITT  of  PaBTIES. 

Evidence  held  to  show  that  one  who  trans- 
ferred personalty  and  conveyed  real  estate  to 
defendants  was  possessed  of  Insane  delusions 
and  hallucinations  at  the  time  of  executing  the 
transfers. 

[ESd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  639;   Dec  Dig.  i  211.*] 

9.  Wnxa  ({  166*)— Vauditt— Fbaud— Undub 
Influence— EiViDBNCE. 

EMdence  held  to  show  that  a  will  was  pro- 
cured by  fraud  and  undue  influence. 
[EA.  Note.— For  other  cases,  see  Wills,  Cent 
ig.  f  421 ;   Dec  Dig.  f  166.*] 
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10.  DoinciLB  (I  4*>—Obanq>— Intent. 
Where  a  person  did  not  voluntarily  or  in- 
tentionally change  his  domicile  and  had  not  suf- 
ficient mind  to  acquire  a  new  domicile  himself, 
no  one  else  could  do  so  for  him. 

[E!d.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  |  523;  Dec.  Dig.  |  4;*  Insane  Per- 
sons, Cent  Dig.  i  76.] 

11.  Appeal  and  E}bbob  ((  1011*)— BsviEw— 
Questions  of  Fact  —  findings  on  Con- 
FLicTiNo  Evidence. 

On  a  qnestion  of  fact  as  to  one's  intention 
to  change  his  domicile;  the  finding  of  the  trial 
court  on  conflicting  evidence  is  conclusive. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3S83;    Dec.  Dig.  J  1011.*] 

12.  Wills  (J  434*)- Pbobatb— Jubisdiction— 

DOMTOILE-OF  TESTATOB. 

Where  a  testator  had  no  domicile  in  Cali- 
fornia, the  courts  of  that  state  had  no  jurisdic- 
tion to  probate  the  will,  and  their  proceedings 
in  admitting  it  to  probate  will  be  disregarded 
by  the  courts  of  Iowa. 

[Ea.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  940-344 ;    Dec  Dig.  i  434.*] 

13.  CouBTB  (I  18*>— JuBisbicrnoH— Subject- 
Matteb— Real  Fbopebtt. 

While  courts  have  no  jurisdiction  to  par- 
tition lands  lying  in  another  jurisdiction,  they 
do  have  jurisdiction  over  actions  in  personam, 
and  may  entertain  actions  to  secure  a  convey- 
ance of  the  lands,  or  declare  a  trust  therein. 
£>d.  Note. — For  other  cases,  see  Courts,  Cent. 
ig.  U  50-^;   Dec  Dig.  |  18.*] 

14.  OouBTs  (I  18*)— Jurisdiction— Subject- 
Matteb— Proceeds  of  Sale  of  Bxaltt. 

Where  lands  in  controversy  in  another  state 
were  sold  pending  the  actions  relating  thereto, 
the  proceeds  partake  of  the  nature  of  real  estate, 
and  the  fund  may  be  followed  into  the  hands 
of  the  seller,  and  disposed  of  by  a  court  having 
jurisdiction  of  her  person. 

[EU.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  {  18.*] 

Appeal  from  District  Court,  Jasper  Connty ; 
Byron  W.  Preston,  Judge. 

Three  proceedings  Instituted  In  the  district 
court  of  Jasper  county  were  consolidated  and 
tried  as  one  In  the  lower  courL  One  waa 
originally  an  action  In  equity  brought  by 
plaintiff  against  the  defendants  to  set  aside 
deeds  to  quiet  title  to  the  land  conveyed 
thereby,  for  partltloii,  an  accounting,  and  oth- 
er equitable  relief.  Another  was  an  action 
at  law  brought  by  Hugh  S.  Snlllyan,'  as  ad- 
ministrator of  the  estate  of  John  Sullivan,  to 
recover  from  defendants  sometliing  more  than 
$7,600,  which  It  Is  claimed  defendant  fraudu- 
lently procured  from  the  intestate  before  his 
death.  Another  was  a  proceeding  Instituted 
by  iietltlon  filed  by  defendant  Kittle  Kenney 
for  the  probate  of  the  will  of  John  Snlllyan, 
based  upon  the  original  probate  thereof  In 
the  state  of  California.  Objections  were  filed 
by  plaintiffs  to  the  probate  of  this  wlU.  After 
issues  Joined  In  each  of  these  cases  a  stipula- 
tion was  entered  into,  whereby  they  were 
tried  to  the  court  at  the  same  time  and  upon 
the  same  testimony,  so  far  as  applicable. 
Upon  trial  to  the  court  the  objections  to  the 
probate  of  the  will  were  sustained,  and  Judg- 
ments and  decrees  were  entered  for  the  plain- 
tiffs In  the  other  two  cases  substantially  as 


•For  other  cases  see  same  topie  and  sccUob  NUUBER  la  D«c.  *  Am.  Digs.  U07  to  data,  *  Reporter  ladezas 
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prayed  In  the  petitions.    Defendants  E^iney 
and  Kenney  appeal.    Affirmed. 

Clark  &  Hutcblnaon,  McClaln  &  Gampb^, 
and  Clements  &  Arnold,  for  appellants.  E.  J. 
Salmon,  E.  M.  S.  McLanghlln,  and  A.  EL 
Broos,  for  appelleea 

DEEMER,  a  J.  John  SnlMvan  died  in  On- 
tario, Cal.,  October  S,  1907,  at  the  age  of  80 
rears.  He  was  the  father  of  three  children, 
to  wit,  Hugh  SuUlvan,  plaintiff,  a  son,  Kittle 
Kenney,  defendant,  a  danghter,  and  a  daugh- 
ter deceased  at  the  time  of  his  death,  who 
left  snrylTing  two  minor  children,  Dalsle  V. 
and  John  M.  Orton,  plaintiffs  herein.  De- 
fendant B.  N.  Kenney  Is  the  husband  of  Kit- 
tle K«ioey.  For  many,  years  prior  to  his 
death,  if  not  at  the  time  thereof,  John  Sulli- 
van had  been  a  resident  of  Jasper  county,  in 
this  state.  By  habits  of  Industry  and  thrift 
he  became  the  owner  of  672  acres  of  land  in 
this  county,  most  of  which  was  purchased 
during  the  years  1866  and  1867.  Some  five  or 
six  years  prior  to  his  death  he  purchased  an 
orange  ranch  in  the  state  of  California.  In 
January  of  the  year  1906  Sulllran  was  strick- 
en with  a  severe  Illness,  which  lasted  several 
months,  and  from  which  he  never  entirely  re- 
covered. At  that  time  defendants  were  liv- 
ing in  California,  and,  being  advised  of  the 
father's  sickness,  Mrs.  Kenney  came  to  Iowa 
in  the  month  of  April  of  that  year,  and  re- 
mained something  like  three  weeks,  when  she 
returned  to  California.  She  again  returned 
to  Iowa  in  September  of  that  year ;  her  hus- 
band accompanying  jier  on  this  trip.  At  this 
time  John  Sullivan  was  residing  with  his  son 
Hugh  on  160  acres  of  land  near  Prairie  City, 
in  Jasper  county,  which  was  called  the  home 
farm.  At  that  time  the  most  friendly  and 
kindly  relations  esdsted  between  the  parties 
who  are  engaged  ha  this  coatroverey,  and,  so 
fiir  as  known,  between  John  Sullivan  and  all 
of  Us  rdatives.  On  October  25,  1906,  John 
Sullivan  executed  a  warranty  deed  to  his 
danghter.  Kittle  Kenney,  of  the  orange  ranch 
In  California ;  the  deed  reciting  a  considera- 
tion of  $15,000,  although  as  a  matter  of  fact 
nothing  was  paid.  On  October  22,  1906,  the 
defendants  and  John  Sullivan  appeared  at  a 
bank  in  Prairie  City,  and  Mrs.  Kenney  told 
the  cashier  that  her  father  wished  to  deposit 
$7,000  to  the  credit  of  herself  and  husband. 
Six  $1,000  bills  and  two  ebeeka  of  $500  each 
were  then  taken  from  the  pocket  of  Jolm  Sul- 
livan, delivered  to  the  banker,  and  $7,000 
placed  upon  the  books  of  the  bank  to  the  cred- 
it of  the  defendants.  Several  days  thereafter 
Hugh  Sullivan,  plaintiff,  learned  of  the  trans- 
actl<m  at  the  bank,  and  he  Immediately  filed 
a  petition  for  the  anointment  of  a  guardian 
of  his  father,  who  he  claimed  was  then  of  un- 
sound mind.  Hugh  was  thereupon  appointed 
temporary  guardian  of  his  father  and  of  his 
property.  Notice  of  the  application  was  then 
served  upon  John  Sullivan.  As  soon  aa  the 
notice  was  served,  defendant  Kittle  Keosey 
Informed  her  brother  Hugh  that  the  father 


would  not  return  to  Hugh's  home,  and  she 
thereupon  took  her  father  to  a  private  board- 
ing bouse  in  Prairie  City,  and  kept  him  there 
for  four  or  five  weeks.  He  was  then  taken  to 
a  farm  where  he  lived  for  a  few  weeks,  and 
until  Just  before  the  time  set  for  the  hearing 
of  the  guardianship  proceedings,  when  he  was 
taken  to  a  boarding  house  In  the  city  of  New- 
ton. NegotiationB  were  entered  into  between 
the  parties  for  the  settlement  and  dismissal 
of  the  guardianship  proceedings,  and  it  is 
claimed  that  at  the  urgent  solicitation  of  the 
defendants  and  upon  their  promise  to  return 
all  the  money  and  property  which  they  had 
received  from  John  Sullivan,  and  to  take  him 
l>ack  to  Hugh's  home,  the  guardianship  pro- 
ceedings were  dismissed.  Within  a  very  short 
tine  after  the  dismissal  of  these  proceedings 
John  SulUvan,  in  consideration  of  mutual 
love  and  affection,  made  a  deed  to  defendant 
Kittle  Kenney  for  the  572  acres  of  land  in 
Jasper  county.  This  deed  was  executed  De- 
cember 8,  1906,  but  was  not  filed  for  record 
until  the  24tb.  It  is  claimed  that,  as  soon  as 
this  deed  was  executed.  Kittle  Kenney  and 
her  husband  surreptitiously  took  the  old  man 
from  the  Ellers'  boarding  house  to  the  private 
home  of  one  B.  C.  Daly  in  Newton,  kept  him 
there  over  night,  and  stealthily  took  an  early 
train  the  next  morning  for  California,  taking 
John  Sullivan  with  them,  and  keying  him 
there  In  close  custody  until  his  death.  With- 
in a  day  or  two  after  the  recording  of  this 
deed,  Hugh  Sullivan's  attorney  discovered  the 
fact,  and  at  once  reported  the  matter  to 
Hugh,  and  thereupon  another  action  was  in- 
stituted in  the  Jasper  county  district  court 
for  the  appointment  of  a  guardian  for  the 
person  and  property  of  John  Sullivan.  Peti- 
tion being  filed,  Hugh  Sullivan  was  appointed 
temporary  guardian  and  duly  qualified  as 
such.  He  was  also  authorized  as  such  guard- 
ian to  Institute  the  necessary  proceedings  to 
recover  the  property  which  testator  had  deed- 
ed and  traiDSferred  to  defendants.  He  almost 
immediately  brought  the  first  action  named 
in  the  statement  of  this  case  to  set  aside  the 
conveyance  of  the  Jasper  county  land.  No- 
tice of  the  guardianship  proceedings  was  per-. 
Bonally  served  upon  Jolm  Sullivan  in  the 
state  of  California,  and  of  the  other  action 
upon  the  defendants  In  the  same  state.  These 
two  actions  were  continued  or  postponed  for 
one  reason  or  another,  generally  upon  de- 
fendants' motion  until  the  death  of  John  Sul- 
Uvan. Hugh  had  no  notice  of  his  father's 
death  until  Informed  by  some  stranger  that 
the  body  was  enroute  from  California  to 
Prairie  City  for  burial.  He  thereupon  as- 
sisted In  arranging  for  the  funeral,  and,  after 
the  interment,  he  was  appointed  administra- 
tor of  the  father's  estate  by  the  district  court 
of  Jasper  county,  and  on  October  10th  brought 
action  in  the  same  county  against  the  defend- 
ants for  the  money  which  it  Is  claimed  was 
fraudulently  procured  by  defendants  from 
the  father  before  his  death.  In  each  of  these 
actions  It  was  claimed  that  John  SulUvan 
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was  nnsonnd  of  mind  and  Incapable  of  mak- 
ing deeds  or  transferring  tals  property,  and 
that  the  deeds  and  transfers  hitherto  men- 
tloned  were  obtained  by  the  defendants 
through  fraud  and  undue  influence  practiced 
by  them  upon  the  deceased,  and  they  asked 
that  the  deeds  and  transfers  be  set  aside, 
that  Judgment  b«  rendered  for  the  amount  of 
personal  property  received  by  defendants  from 
the  deceased,  that  partition  be  had  of  all  the 
real  estate  whether  in  this  state  or  in  Cali- 
fornia, that  defendants  make  an  accounting 
of  the  rents  and  profits  of  all  the  real  estate, 
and  for  general  equitable  relief.  And  the  ad- 
ministrator in  his  action  asked  to  recover  all 
the  money  and  personal  property  turned  over 
to  the  defendants  or  either  of  them  by  the 
deceased  during  bis  lifetime. 

Defendants  denied  the  alleged  mental  In- 
capacity of  Sullivan,  and  also  specifically  de- 
nied all  fraud  and  undue  Influence  Pending 
the  hearing  of  these  actions  Kittle  Kenney, 
as  proponent,  filed  In  the  district  court  of 
Jasper  county  a  petition  for  the  admission  to 
probate  in  said  court  of  an  alleged  foreign 
will  of  John  Sullivan,  bearing  date  July  10, 
1907,  which  it  Is  claimed  was  duly  admitted 
to  probate  by  the  proper  court  of  California. 
This  application  was  made  under  section  3294 
of  the  Code.  Plaintiffs  herein  filed  objections 
to  the  probate  thereof,  and  these  objections 
were  sustained  and  exception  taken.  Leave 
was  given  to  proponent  to  amend.  This  she 
did,  and  plaintiffs  again  filed  objections  and 
motion  to  strike.  In  this  situation  the  parties 
filed  the  following  stipulation:  "It  is  here- 
by stipulated  that  cases  Nos.  99  and  7,380  be, 
and  they  are,  consolidated  with  this  action, 
to  be  tried  at  the  same  time  and  upon  the 
same  evidence,  so  far  as  material ;  »nd  It  is 
agreed  that  the  same  were  thus  tried  to  the 
court" 

It  is  contended  that  from  the  time  of  John 
Sullivan's  sickness  In  January,  1906,  down  to 
the  time  of  his  death,  he  was  unsound  of 
mind  and  mentally  incapable  of  doing  any 
business;  that  the  transfers  of  money  and 
property  made  by  him  to  defendants  were 
fraudulent  both  In  fact  and  in  law,  and  that 
they  were  compassed  and  brought  about  by 
and  throngh  the  fraud  and  undue  influence 
of  the  defendants ;  that  defendants  then  had 
charge  of  John  Sullivan,  who  was  weak  of 
mind  and  body,  and  susceptible  to  their  in- 
fluence ;  that  they  gained  his  confldence,  and 
were  in  such  relations  to  him  that  they  could 
not  take  ccmveyances  or  transfers  from  him 
except  upon  a  showing  of  good  faith  and  fair 
dealing.  It  is  also  claimed  that  John  Sulli- 
van did  not  go  to  California  of  his  own  voli- 
tion; that  he  never  changed  his  residence, 
but  was  always  domiciled  in  Jasper  county ; 
that  he  was  taken  in  an  almost  helpless  con- 
dition and  surreptitiously  by  defendants  from 
Iowa  to  California ;  and  that  he  never  gain- 
ed a  legal  residence  or  domicile  in  the  latter 
state.  This  testimony  was  Introduced  to 
■how  tliat  the  probate  oourt  of  California 


bad  no  Jurisdiction  to  probate  the  alleged 
will  of  John  Sullivan.  It  is  also  contended 
that  at  the  time  of  the  making'  of  the  al- 
leged will  Sullivan  was  unsonnd  of  mind  and 
incapable  of  making  such  an  instrument,  and 
that  It  too  was  procured  by  the  fraud  and  un- 
due Influence  of  the  defendants.  The  lower 
court  sustained  practically  all  of  i>laintiff's 
contentions,  and  in  a  general  way  granted  the 
prayers  of  their  petitions.  It  also  refused  to 
probate  the  foreign  wllL  It  did  not  order 
the  partition  of  the  California  property,  but, 
it  appearing  that  the  ranch  had  been  sold 
after  action  brought  and  before  trial,  it  ren- 
dered Judgmoit  for  two-thirds  of  the  pro- 
ceeds thereof  against  the  defendants,  they  be- 
ing entitled  to  one-third  thereof,  according 
to  plaintiffs'  theory,  because  of  the  kinship  of 
Mrs.  Kenney. 

Upon  the  fact  questions  presented  a  large 
amount  of  testimony  was  taken  pro  and  con, 
and,  as  usual  In  such  cases,  it  is  very  con- 
flicting and  some  of  It  quite  unsatisfactory. 
It  Is  Invtossible  to  reconcile  it  on  the  theory 
that  all  of  the  witnesses  have  spoken  the 
truth,  and,  to  get  at  the  real  facts,  we  shall 
be  obliged  to  use  the  rules  and  tests  re- 
smrted  to  by  courts  and  judges  for  arriving 
at  a  correct  solution  of  the  Issues  presented. 
Some  interlocutory  rulings  are  complained 
of,  and  there  Is  a  wide  difference  of  opinion 
among  couns^  regarding  some  of  the  legal 
propositions  involved.  We  shall  flrst  dispose 
of  some  of  the  preliminary  rulings  of  the  tri- 
al court 

Appellants  filed  a  motion  to  strike  certain 
counts  from  plaintifTs  original  petition. 
These  counts  were  based  upon  the  transfer 
of  the  money  by  John  Sullivan  to  def«idantB 
in  this  state  as  before  indicated.  It  is  claim- 
ed that  these  were  improperly  Joined  with 
the  equitable  action  to  set  aside  the  convey- 
ances of  the  land;  one  action  being  at  law 
and  the  other  in  equity.  Again,  it  is  said 
that  an  action  to  recover  money  cannot  be 
Joined  with  an  action  of  partition.  For  the 
purposes  of  the  case  we  may  assume  that 
this  motion  should  have  been  sustained,  and 
that  the  ruling  of  the  trial  court  thereon  was 
erroneous.  But,  as  thereafter  an  action  to 
recover  this  Identical  money  was  brought  by 
the  administrator  of  Sullivan's  estate,  which 
action  was  consolidated  with  the  others  and 
tried  to  the  court  by  agreement  defendants 
waived  the  error,  and  cannot  be  heard  to 
complain  tliereof.  At  no  time  did  defend- 
ants move  to  transfer  this  case  or  the  Issues 
relating  to  the  personal  property  to  the  law 
docket  for  trial,  and,  as  all  dlalm  to  the  per- 
sonalty was  waived  save  in  so  far  as  the 
administrator  was  concerned,  defendants  are 
in  no  position  to  complain  of  the  forum  in 
which  the  case  was  heard.  Browne  v.  Hldde, 
68  Iowa,  380,  27  N.  W.  276;  Scribner  T.  Tag- 
gart,  123  Iowa,  821,  08  N.  W.  798. 

2.  The  trial  court  denied  the  probate  of 
the  foreign  will  largely,  if  not  wholly,  be- 
cause the  proceedings  of  the  court  of  Call- 
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fornla  wwa  not  mroperly  anthentlcatecL  Ob- 
JectloDS  were  presented  to  the  first  petition 
on  these  general  groands  and  tbey  were  hM. 
sufficient  Prc^wnent  was  tben  k1t«i  time 
to  amend  the  certificates,  etc^  and  this  ahe 
did.  Thereupon  objections  were  again  filed, 
and  the  'case  was  submitted,  as  we  under- 
stand it,  with  these  objections  on  file,  but 
ojadlsposed  of.  Exception  was  taken  to  the 
flrat  ruling ;  but  proponent  pleaded  orer  and 
attempted  to  meet  these  objections.  Under 
previous  holdings  this  would  seem  to  be  a 
'walrer  of  the  error  If  there  was  one.  Smith 
V.  Powell,  55  Iowa,  215,  7  N.  W.  602;  Frick 
▼.  Kabaker,  116  Iowa,  484.  00  N.  i^*  ^^I 
Geiser  Mfg.  Co.  v.  Krogman,  111  Iowa,  608, 
82  N.  W.  938;  Frum  t.  Keeney,  106  Iowa, 
39S,  80  N.  W.  507;  Redhead  v.  Bank,  123 
Iowa.  336^  88  N.  W.  806. 

To  iMToperly  decide  the  question  here  pre- 
sented, we  must  bare  before  us  some  state 
and  federal  statutes.  Section  3294  of  the 
Code  reads  as  follows:  "A  will  probated  In 
any  other  state  or  county  shall  be  admitted 
to  probate  In  this  state  without  the  notice 
required  in  the  case  of  domestic  wills,  on  the 
prodnction  of  a  copy  thereof  and  of  the  orig- 
inal record  of  probate,  authenticated  by  the 
attestation  of  the  clerk  of  the  court  in  which 
such  probation  was  made,  or,  if  there  be  no 
cierk,  by  the  attestation  of  the  Judge  thereof, 
and  the  seal  of  office  of  such  officers,  if  they 
have  a  seal."  Section  3296  reads  in  this  wise: 
"Wills,  foreign  or  domestic,  shall  not  be  car- 
ried into  effect  until  admitted  to  proltate  as 
hereinbefore  provided,  and  such  iMrobate  shall 
be  conclusive  as  to  the  due  execution  thereof, 
until  set  aside  by  an  original  or  appellate 
proceeding."  Section  4646  of  the  Code  pro- 
vides: "That  (a  Judicial  record)  of  another 
state  may  be  proved  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  a  certifi- 
cate of  a  Judge,  chief  Justice  or  presiding 
magistrate  that  the  attestation  is  in  due 
form  of  law."  And  section  906  of  the  Re- 
vised Statutes  of  the  United  States  (U.  S. 
Comp.  St  1901,  p.  677)  reads  ^s  follows: 
"mte  acts  of  the  Legislature  of  any  state  or 
territory,  or  at  any  country  subject  to  the 
Jarlsdiction  of  the  United  States,  shall  be 
authenticated  by  having  the  seals  of  such 
state,  territory  or  country  affixed  thereto. 
The  records  and  Judicial  proceedings  of  the 
courts  of  any  state  or  territory,  or  of  any 
such  country,  shall  be  i«oved  or  admitted  in 
any  other  court  within  the  United  States, 
by  the  attestation  of  the  d^ k,  and  the  seal 
of  the  conrt  annexed.  If  there  be  a  seal,  to- 
gether with  a  certificate  of  the  Judges  chief 
Justice,  or  presiding  magistrate^  that  the  said 
attestatloa  is  in  due  form.  And  the  said  rec- 
ords and  Judicial  proceedings^  so  authenti- 
cated, shall  have  sudi  faith  and  credit  given 
to  them  la  every  court  within  the  United 
States  as  tbey  have  by  law  or  usage  in  the 
courts  of  the  state  (torn  wMch  ttiey  are  tak- 
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en.".  It  is  not  necessary  that  the  proof  oor- 
re^mnds  with  the  federal  statute  lurovided 
the  state  is  cont«it  with  some  other  show- 
Ins.  See,  WUlock  v.  Wilson,  178  Mass.  68, 
59  N.  B.  767;  WeUs  v.  Davis,  105  N.  Y.  670, 
12  N.  E:  42;  Hewit  V.  Bank,  64  Neb.  463. 
80  N.  W.  260,  82  N.  W.  741;  TiUe  Co.  v. 
Potteries  Co..  66  N.  J.  Eq.  441,  38  AU.  422. 
While  the  state  cannot  add  additional  re- 
quirement, it  may  provide  for  less.  Ritchie 
V.  Carpenter,  2  Wash.  St  612,  28  Paa  380, 
26  Am.  St  Rap;  877. 

For  appellant  it  is  insisted  that  the  reomd 
was  properly  authenticated;  that,  under  the 
rule  requiring  full  faith  and  credit  to  be  giv- 
en the  probate  of  the  foreign  will,  that  pro- 
bate became  absolute  and  cannot  be  challeng- 
ed upon  any  ground,  particularly  because  of 
the  mental  unsoundness  of  the  testator  or  of 
undue  infiuence.  It  is  also  argued  that,  as 
the  California  court  found  expressly  that  it 
had  Jurisdiction,  and  that  John  Sullivan  was 
a  resident  of  California  and  domiciled  there, 
these  questions  cannot  now  be  considered^  bat 
are  concluded  by  the  findings.  Relying,  then, 
upon  this  will,  which  left  plaintUfs  nothing, 
they  say  that  the  case  was  wrongly  decided. 
As  much  depends  upon  the  autbenticaticm  of 
the  record  of  the  California  courts,  we  here 
set  out  the  authentications  thereof.  As  first 
presented  they  read  as  follows : 

"State  of  California,  County  of  San  Ber- 
nardlno-H98.:  I,  Charles  Post,  county  clerk 
and  ex  officio  clerk  of  the  superior  court  of 
said  county,  do  hereby  certify  the  foregoing 
to  be  full,  true,  and  correct  copies,  respective- 
ly, of  the  petition  of  Kit^  Sullivan  Kenney 
for  letters  testamentary;  order,  by  cleric,  fix- 
ing time;  affidavit  of  publication  of  notice 
of  probate  of  will;  certificate  of  proof  of  will 
and  the  facts  found;  will  of  John  Sullivan, 
deceased;  order  admitting  will  to  probate; 
letters  testamentary,  issued  to  Kitty  Sullivan 
Kenney,  in  the  matter  of  the  estate  of  John 
Sullivan,  deceased;  and  I  further  certify  that 
I  am  the  legal  keeper  of  all  of  said  original 
documents,  and  that  I  have  carefully  com- 
pared all  of  said  copies  with  the  originals 
thereof,  which  said  originals  are  on  file  in 
my  office.  In  witness  whereof,  I  have  here- 
unto Bot  my  hand  and  affixed  my  official  seal 
this  4th  day  of  Deconber,  1907.  Charles  Post 
Clerk.  [Seal  of  Superior  Court,  San  Bernar- 
dino County,  Cal.] 

"I,  Frank  F.  Oster,  presiding  Judge  of  the 
superior  court  of  the  county  of  San  Bernar- 
dino, state  of  California,  hereby  certify  that 
Charles  Post  whose  genuine  signature  Is  an- 
nexed to  the  above  certificate^  was  at  the 
date  there<rf  the  clerk  of  said  court,  and  that 
the  official  acts  and  doings  of  said  Charles 
Post  as  said  clerk  are  entitled  to  full  faith 
and  credit,  and  that  the  foregoing  attestation 
of  said  clerk  is  in  due  form,  and  that  said 
clerk  la  the  legal  keeper  of  the  documents  re- 
ferred to  in  said  certificate.  Witness  my 
hand  and  the  seal  of  said  court  this  4th  day 
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of  December,  190T.  Frank  F.  Oster,  Jodgge  ot 
the  Superior  Court  [Seal  of  Superior  Court, 
San  Bernardino  County,  Cal.] 

"State  of  California,  County  of  San  Ber- 
nardino—bs.:  I,  GbarleB  Post,  county  clerk 
and  ex  officio  clerk  of  the  superior  court  of 
said  county,  do  hereby  certify  that  Frank  P. 
Oster,  whose  genuine  signature  is  subscribed 
to  the  last  foregoing  certificate,  was  at  the 
date  thereof,  and  now  is,  the  presiding  Judge 
of  said  superior  court,  and  is  duly  commis- 
sioned and  qualified.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  4th  day  of  December,  1907. 
Charles  Post,  Clerk.  [Seal  of  Superior  Court, 
San  Bernardino  County,  Cal.]" 

The  amended  certificate  reads  thus; 

"State  of  California,  County  of  San  Ber- 
nardino— BS. :  I,  Charles  Post,  hereby  certify 
that  I  am  the  duly  elected,  qualified  and  act- 
ing clerk  Of  the  superior  court  of  San  Ber- 
nardino, California.  That  the  superior  court 
of  San  Bernardino  county,  California,  under 
the  laws  of  the  state  of  California,  is  the 
court  of  probate,  and  has  jurisdiction  of  the 
probate  of  wills  and  the  settlement  of  estates 
in  the  state  of  California.  That  hereto  at- 
tached Is  a  full,  true,  and  complete  copy  of 
the  last  win  and  testament  of  John  Sullivan, 
deceased,  and  also  a  fall,  true,  and  complete 
copy  of  the  original  record  of  the  probate  of 
said  win,  as  they  appear  in  the  office  of  the 
clerk  of  the  superior  court  of  San  Bernardino 
county,  California.  I  hereby  further  certify 
that  the  original  will,  a  true  copy  of  which 
is  hereto  attached,  and  the  original  record  of 
probate,  true  copies  of  which  are  hereto  at- 
tached, are  now  on  file  in  my  office,  the  same 
being  the  office  of  the  superior  court  In  and 
for  San  Bernardino  county,  California.  And 
I  further  certify  that  said  will  and  the  proba- 
tion thereof  was  had  In  the  superior  court  of 
San  Bernardino  coflnty,  California.  I  hereby 
further  certify  that  P.  P.  Oster  is  the  duly 
elected,  qualified  and  acting  Judge  of  the  su- 
perior court  of  San  Bernardino  county,  Cali- 
fornia. Charles  Post,  Clerk  of  the  Superior 
Court  of  San  Bernardino  County.  California. 
[Seal  of  the  Superior  Court  of  San  Bernar- 
dino County,  California.]" 

Attached  to  the  foregoing  is  the  following 
certificate  of  presiding  Judge: 

"State  of  California,  County  of  San  Ber- 
nardino, ss.:  I,  P.  P.  Oster,  hereby  certify 
that  I  am  the  duly  elected,  qualified,  and 
acting  judge  of  the  superior  court  in  and  for 
San  Bernardino  county,  California.  That  the 
superior  court  of  California  has  original,  full, 
and  complete  Jurisdiction  of  all  matters  In 
probate.  Including  the  probate  of  wills,  and 
that  the  superior  court  of  San  Bernardino 
county,  California,  has  original,  full,  and 
complete  jurisdiction  of  all  probate  matter  In 
San  Bernardino  county,  California,  Including 
the  probate  of  wills  and  had  original  full  and 
complete  jurisdiction  to  probate  the  will  of 
John  Sullivan,  deceased.  That  the  clerk  of 
the  superior  court  of  San  Bernardino  county, 


California,  has  diarge.  In  his  official  eapa<s 
Ity,  of  all  original  wills  and  all  original  rec- 
ords of  all  probate  matters  and  proceedings. 
And  I  farther  certify  that  Charles  Post  Is 
the  duly  elected,  qualified,  and  acting  clerk 
of  the  superior  court  of  San  Bernardino  coun- 
ty, California,  and  that  the  seal  attached  Is 
the  seal  of  said  superior  court  of  San  Ber- 
nardino county,  California.  Prank  P.  Poster, 
Judge  of  the  Superior  Court  of  San  Bernar- 
dino County,  Cal.  [Seal  of  the  Superior 
Court  of  San  Bernardino  County,  California.]" 

In  re  will  of  Margaret  J.  Capper,  85  Iowa, 
87,  62  N.  W.  7,  It  is  said :  "Under  the  statute, 
it  is  required,  in  order  that  a  foreign  will  be 
admitted  to  probate  In  this  state,  first,  that 
a  copy  of  the  will  be  produced;  second,  that 
a  copy  of  the  original  record  of  probate  be 
produced;  third,  that  both  be  authenticated 
by  the  attestation  of  the  clerk  of  the  court 
in  which  probation  was  made;  fourth,  that 
the  seal  of  the  office  or  officer  be  attached,  if 
they  have  a  seal;  fifth,  that,  if  there  be  no 
clerk,  authentication  must  be  made  by  the  at- 
testation of  the  judge."  Tried  by  this  stand- 
ard It  seems  to  us  that  the  requlrementa  of 
the  statute  (Code,  i  3294)  and  of  the  law  as 
announced  in  the  foregoing  opinion  were  ful- 
ly met,  and  that  the  foreign  will  should  have 
been  admitted  to  probate  here  unless  it  be, 
as  contended  by  appellees,  that  the  Callfomla 
court  did  not  have  Jurisdiction  to  probate  the 
will.  It  is  wdl  to  state  In  this  connection 
that  the  will  itself  was  not  offered  for  pro- 
bate In  this  state;  hence  we  have  nothing  to 
do  with  the  question  as  to  whether  or  not 
it  should  have  been  probated  as  a  domestic 
will.  It  is  contended  for  appellanta  that,  as 
the  California  court  assumed  Jurisdiction  and 
expressly  found  that  it  had  it  by  recitals  In 
the  order  of  probate,  this  finding  was  and  Is 
conclusive,  and  that  it  is  not  permissible  to 
prove,  when  attempt  Is  made  to  probate  the 
Instrument  as  a  foreign  will,  that  the  court 
admitting  it  to  probate  had  no  jurisdiction  of 
the  matter  either  because  the  testator  was  in- 
competent to  make  a  will,  bad  been  unduly 
Inflnenced'ln  the  making  thereof,  or  was  not, 
when  he  died,  domiciled  in  the  state  where 
his  will  was  probated.  Mental  Incapacity  or 
undue  influence  do  not,  of  course,  go  directly 
to  the  question  of  jurisdiction.  His  sound- 
ness of  mind  may,  however,  be  considered 
upon  the  question  of  change  of  domicile,  and 
is  often  of  supreme  and  vital  importance.  "To 
defeat  this  jurisdiction  of  the  Callfomla 
court.  It  must  be  shown  that  testator,  Sulli- 
van, was  not  legally  domiciled  In  California 
at  the  time  of  his  death. 

Going  now  to  the  main  legal  proposition 
here  Involved,  It  will  be  found  that  a  num- 
ber of  courts  sustain  the  views  expressed'  for 
appellant,  and  hold  that  a  foreign  Judgment 
cannot  be  attacked  for  want  of  jurisdiction 
where  the  foreign  court  expressly  finds  that 
jurisdiction  does  exist.  But  that  Is  not  the 
rule  in  this  state,  nor  Is  the  one  sustained  by 
the  greater  weight  of  autliortty.     Kline  v. 
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Kllne^  57  Iowa,  388.  10  N.  W.  826,  42  Am. 
Rep.  47;  In  re  WllUams'  Estate,  ISO  Iowa, 
553,  107  N,  W.  008;  In  re  King,  105  Iowa, 
320,  75  N.  W.  187;  Neff  T.  Beaochamp.  74 
Iowa.  92,  36  N.  W.  906;  Clooley  v.  Barker, 
122  Iowa,  440,  98  N.  W.  289,  101  Am.  St  Rep. 
276;  Pollard  v.  Baldwin,  22  Iowa,  328; 
State  V.  Fleak,  54  Iowa,  429,  6  N.  W.  689; 
OTlourke  v.  Railroad,  65  Iowa,  332,  7  N.  W. 
582 ;  Harshey  t.  Blackmarr,  20  Iowa,  161, 
89  Am.  Dec.  620.  See,  also,  Scrlpps  t.  Dur- 
fee,  131  Mich.  265,  90  N.  W.  1061,  100  Am. 
St.  Rep.  614 ;  Penny  wit  t.  Foote,  27  Ohio  St 
600,  22  Am.  Rep.  361;  Dimstan  ▼.  Hlgglns, 
138  N.  T.  70,  33  N.  E.  729,  20  K  R.  A.  668, 
34  Am.  St  Rep.  431,  and  note.  The  will  It- 
self was  not,  as  we  understand  it  offered  for 
original  probate  as  a  domestic  will  or  aa  a 
foreign  will  offered  for  probate,  because  of 
tbe  presence  of  property  in  this  Jurisdiction, 
so  that  with  these  anestlons  we  hare  noth- 
ing to  do.  Appellees'  counsel  say,  however, 
that,  even  had  it  been  offered,  It  should  not 
be  admitted  to  probate  for  tbe  reason  that 
when  executed,  testator  was  Incompetent 
mentally  to  make  It  and  for  the  further  rea- 
son that  it  was  procured  by  fraud  and  undue 
influence.  As  to  these  matters  of  fact  we 
shall  have  more  to  say  hereafter.  That  the 
original  will  must  be  produced  for  probate 
tf  claim  is  made  that  it  Is  entitled  to  probate 
as  a  domestic  will,  see  Bowen  v.  Johnson, 
5  R.  I.  112,  73  Am.  Dea  49.  Appellees  claim 
that  the  California  court  was  without  Jurla- 
dictlon,  for  the  reason  that  John  Sullivan 
was  not  domiciled  In  California  at  the  time 
of  bis  death  ;  that  he  did  not,  when  he  moved 
to  California  or  was  taken  there,  have  suffi- 
cient mental  capacity  to  choose  his  domicile ; 
that  he  did  not  go  to  California  or  remain 
there  with  the  intention  of  making  that  place 
his  home;  and  that  at  the  time  of  the  mak- 
ing of  the  will  he  was  unsound  of  mind,  and 
that  the  will  was  procured  through  fraud 
and  undue  influence. 

Having  now  disposed  of  the  primary  legal 
question,  we  are  brought  down  to  the  propo- 
sitions of  fact  upon  which  the  decision  must 
turn.  Appellees  contend  that  the  deeds  to 
tbe  California  and  the  Iowa  lands  and  the 
transfer  of  the  personal  property,  money, 
etc.,  were  invalid  and  of  no  effect  because  of 
tbe  mental  Incapacity  of  the  grantor,  John 
Sullivan,  and  for  the  further  reason  that 
tbese  gifts,  conveyances,  and  transfers  were 
procured  through  fraud  and  by  reason  of  un- 
due influence  brought  to  bear  upon  said  Sul- 
livan by  the  defendants.  In  this  case.  .As  a 
legal  proposition,  appellees  contend  that  as 
defendants  occupied  a  confidential  relation 
to  deceased,  and  during  that  time  received 
conveyances  of  his  entire  property,  these 
conveyances  are  presumptively  fraudulent 
They  rely  upon  Ikerd  v.  Beavers,  106  Ind. 
483,  7  N.  E.  326;  Flshbume  t.  Ferguson,  84 
Va.  87,  4  S.  E.  575 ;  Ross  v.  Conway,  92  Cal. 
632,  28  Pac:  785.  In  tbe  latter  case  it  is  said : 
"The  rule  Is  inflexible  that  no  one  who  holds 


a  oonfldentlol  relation  towards  another  shall 
take  advantage  of  that  relation  in  favor  of 
himself,  or  deal  with  the  other  upon  tbe 
terms  of  his  own  making,  that  In  every  such 
transaction  between  persons  standing  in  that 
relation  the  law  will  presume  that  he  who 
held  an  Influence  over  the  other  exercised  it 
unduly  to  his  own  advantage;  or,  in  the 
words  of  Lord  Langdale,  in  Casborne  v.  Bar- 
sham,  2  Beaver,  78,  the  inequality  between 
the  transacting  parties  Is  so  great  'that  with- 
out proof  of  the  exercise  of  power  beyond 
that  which  may  be  Inferred  from  the  nature 
of  the  transaction  Itself,  this  court  will  Im- 
pute an  exercise  of  undue  Influence;  that 
the  transaction  will  not  be  upheld  unless  it 
shall  be  shown  that  such  other  bad  Independ- 
ent advice,  and  that  his  act  was  not  only  the 
result  of  his  own  Tolitlon ;  but  that  be  both 
understood  the  act  he  was  doing  and  compre- 
hended its  result  and  effect'  This  rule  finds 
its  application  with  peculiar  force  In  a  case 
where  the  effect  of  the  transaction  Is  to  di- 
vest an  estate  from  those  who,  by  the  ties 
of  nature,  would  be  its  natural  recipients,  to 
the  person  through  whose  influence  the  di- 
version is  made."  See,  also,  Spargur  v.  Hall, 
62  Iowa,  498,  17  N.  W.  743.  From  this  last 
case  we  quote  as  follows:  "An  important 
consideration  in  determining  this  case  is  tbe 
relation  which  is  shown  to  have  existed  be- 
tween Mary  Spargur  and  her  daughter,  the 
defendant  The  relation  of  confidence  and 
trust  reposed  in  the  defendant  by  her  mother . 
is  clearly  shown  by  the  fact  that  she  took  her 
daughter  into  her  home,  and  relied  upon  ber 
as  her  helper  and  support  In  her  old  age  and 
infirmity.  Contracts  made  between  persons 
sustaining  tbese  relations  of  trust  and  con- 
fidence, where  It  appears  that  the  stronger 
and  controlling  mind  has  obtained  a  convey- 
ance of  property  or  an  obligation  to  pay 
money,  are  Jealously  watched  and  guarded 
by  courts  of  equity,  and  set  aside,  unless  the 
beneficiary  shows  the  bona  fides  of  the  trans- 
action. Keer  on  Fraud  and  Mistake,  150- 
152;  Leighton  v.  Orr,  44  Iowa,  679;  Tueke 
V.  Buchholz,  43  Iowa,  415." 

Reference  is  also  made  to  Paulus  T.  Reed, 
121  Iowa.  227.  96  N.  W.  757,  Schneider  v. 
Schneider,  125  Iowa,  1,  98  N.  W.  159,  Fitch 
V.  Reiser,  79  Iowa,  34,  44  N.  W.  214,  and 
Earhart  v.  Holmes,  97'lowa,  649,  66  N.  W. 
898,  for  an  announcemint  of  the  same  propo- 
sition. We  also  quote  tbe  following  from 
Mott  V.  Mott  49  K.  J.  Eq.  199,  22  Atl.  1000: 
"With  reference  to  transactions  between  par- 
ent and  child,  the  law  presumes  that  the  in- 
fluence of  tbe  parent  over  the  child  during 
the  tender  years  of  infancy  Is  so  controlling 
that  It  regards  transfers  from  the  child  to 
the  parent  on  arriving  at  majority,  or  imme- 
diately thereafter,  as  having  been  made  un- 
der the  Influence  of  overweening  confidence. 
As  the  child  matures,  and  acquires  experi- 
ence and  independence,  the  presumption  weak- 
ens, and  at  last  ceases.  As  the  parent,  how- 
ever, advances  in  years,  tbe  dependence  may 
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be  revened  Iqr  the  band  of  time.  If  life 
draws  t»  a  close  with  a  falling  Intdllgence 
and  enfeebled  frame,  tiie  parent  naturally 
looks  with  confidence  to  a  son  or  daughter 
for  advice  and  protection.  The  parent  be- 
comes the  child  'with  the  same  dep^idmce, 
OTWweenlng  confidence,  and  Implicit  acqul- 
eecence'  which  had  made  the  other,  In  in- 
fancy, the  willing  Instrument  of  a  parent's 
desires.  Hlghberger  v.  Stlffler,  21  Md.  338, 
83  Am.  Dec.  608 ;  Martin  v.  Martin,  1  Helsk 
(Tenn.)  663 ;  Brice  v.  Brlce,  6  Barb.  (N.  T.) 
633;  Oomstock  t.  Gomsto<^,  67  Barb.  (N.  T.) 
463;  Whdan  y.  Wbelan,  8  Cow.  (N.  T.)  537. 
If,  imder  such  drcnmstances,  a  son  obtains 
a  conveyance  from  a  parent,  this  court  will 
not  permit  It  to  Stand  unless  sudi  son  es- 
tablishes by  abundant  proof  that  the  con- 
tract was  not  only  free,  bat  fair,  and  made 
with  the  utmost  good  ftdth."  While  not  ab- 
solutely controlling,  this  rule  as  to  presump- 
tlons  and  the  burden  of  proof  seems  to  be 
well  established.  But  appellants  Insist  that 
it  does  not  apply  to  the  instant  case,  for  tbe 
reason  that  the  record  does  not  disclose  such 
a  situation  as  warrants  it  Counsel  contend 
that,  under  the  facts,  the  burden  was  upon 
plaintiff  to  show  mental  incapacity,  fraud, 
or  undue  Influence.  They  further  contend 
that,  under  the  record,  the  burden  was  upon 
appellees  to  Show  that  testator  was  not 
domiciled  In  Oallfomla  at  tbe  time  he  died, 
and  that  the  will  should  not  have  been  ad- 
'mltted  to  probate  because  of  mental  Incapaci- 
ty and  undue  influence.  While  appellees  in- 
sist that  as  testator's  last  domicile  Is  proved 
to  have  been  in  Jasper  county,  defendants 
have  the  burden  of  proving  that  testator 
changed  it  <bo  Oallfomla  before  he  died.  In 
this  connectlqn  we  may  say  that,  as  tbe  will 
was  probated  In  California,  the  burden  is 
upon  appellees  to  show  that  the  court  admit- 
ting it  to  probate  was  without  jurisdiction, 
and  this  involves  an  affirmative  showing 
that  testator  was  not  domiciled  in  California 
when  he  died.  Here  we  may  also  state  that 
It  Is  strenuously  contended  for  appellants 
that  the  Jasper  county  court  was  without  Ju- 
risdiction to  do  anything  with  the  California 
real  estate.  As  to  thls>  more  hereafter. 
There  can  be  no  doubt  that  early  in  the 
year  1906  John  Sullivan  had  a  very  severe 
spell  of  sickness  whioh  left  him  quite  weak 
mentally  and  physically,  and  it  is  also  ad- 
mitted that,  before  he  recovered  from  that 
illness,  if  he  ever  did,  and  while  his  daugh- 
ter and  her  husband,  defendants  herein,  were 
in  Iowa,  deceased  made  a  conveyance  of  his 
California  land  to  the  daughter,  and  that  a 
few  days  prior  thereto  he  transferred  to  de- 
fendant E.  N.  Kenney,  and  there  was  placed 
to  his  (Kenney's)  credit  in  a  bank;  some- 
thing like  $7,000.  Knowledge  of  the  bank 
transaction  ba;ring  been  brought  home  to 
Hugh  Sullivan,  he  immediately  commenced 
goardlanahlp  proceedings  hereinbefore  re- 
ferred to.    The  transfer  of  the  money  atarted 


tbe  ooatrovenf  between  tbe  children  of  the 
deceased  which  flnally  culminated  in  these 
actions  in  court.  By  agreement  of  d^end- 
ants  and  their  attorneys  It  was  finally  ar- 
ranged that  Hugh  Sullivan  would  dismlsa 
the  guardianship  iMroceedlngs  and  defendants 
agreed  to  turn  back  to  John  Sullivan  tbe 
money  they  had  received  from  tum  •  The 
dismissal  was  thereupon  entered,  but  nei- 
ther the  lands  nor  the  money  was  returned 
to  John  Sullivan ;  on  the  contrary  and  with- 
in a  very  short  time  after  the  dismissal,  de- 
fOidaDts  secured  a  conveyance  from  John 
Sullivan  of  the  672  acres  of  land  In  Jasper 
county  In  consideration  of  natural  love  and 
affection,  which  conveyance  was  withheld 
from  record  until  December  24,  1906.  On 
the  day  when  the  deed  to  the  Jaaper  county 
land  was  made  and  as  a  part  of  the  same 
transaction  defendant  Kittle  Kenney  signed 
the  following  ocmtract:  "Contract  made  and 
entered  into  by  and  between  John  Sullivan 
and  Kittle  Kenney,  his  daughter,  this  8th 
day  of  December,  1906.  Whereas,  said  John 
Sullivan  has  this  day  given  and  conveyed  (» 
his  said  daughter  about  672  acres  of  land 
located  In  the  township  of  Des  Moines,  Fair- 
view  and  Mound  Prairie^  in  Jasper  county, 
Iowa,- now  this  certifies,  that  it  was  the  in- 
tention of  said  John  Sullivan  In  said  convey- 
ance to  reserve  the  income  from  said  laud 
during  tils  lifetime,  and  the  said  Kittle  Ken- 
ney hereby  agrees  that  she  vrill  annually 
hereafter  on  the  Slst  day  of  December  of 
eadi  year,  commencing  on  the  Slst  day  of 
December,  1907,  pay  over  to  her  said  father, 
the  said  John  Sullivan,  all  sums  that  she 
shall  have  received  from  said  lands  as  rental 
therefor  for  the  previous  year,  less  the  ac- 
tual expense  of  looking  after  renting  said 
lands  and  collecting  such  rentals."  This 
contract  was  not  acknowledged,  nor  was  it 
recorded,  and  it  first  appeared  when  pro- 
duced by  Mrs.  Kenney  on  the  trial  of  this 
case.  Before  the  recording  of  this  deed,  de- 
fendants took  John  Sullivan  from  the  place 
where  he  was  then  boarding  in  Newton  to  a 
private  house,  kept  him  there  until  the  next 
morning,  and  then  took  him  in  a  wheel  chair 
to  the  dqwt,  where  they  boarded  a  train, 
and  took  him  to  their  home  in  California, 
where  he  lived  until  his  death.  In  Califor- 
nia he  was  constantly  attended  by  trained 
nurses  until  his  death,  and  while  there  he 
transacted  no  business  on  his  own  account 
Almost  immediately  upon  the  recording  of 
this  last  deed,  Hugh  Sullivan  commenced  the 
second  guardianship  proceedings  which  we 
have  heretofore  referred  to.  Although  with- 
out any  property  to  dispose  of,  it  la  claimed 
that  John  Sullivan  made  the  will  wldch 
was  admitted  to  probate  in  California.  This 
will  purports  to  have  been  executed  on  July 
10,  1907,  and  tesUtor  died  on  October  Sd  of 
the  same  year.  It  is  admitted  that  testator 
had  a  paralytic  stroke  mi  July  30,  190T,  and 
that  thereafter  he  was  a  physical  and  mental 
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wredc,  hayliis  no  capacity  to  make  a  will  or 
contract  Indeed,  tbe  witnesses  practically 
agree  that  after  July  SOth  and  until  bis 
death  In  October,  1907,  testator  was  In  a 
state  of  Idiotic  dementia.  Tbe  second  guard- 
ianship proceedings  were  never  brought  to 
trial,  largely,  as  before  stated,  because  of 
contlnoances  obtained  for  and  on  behalf  of 
testator  of  those  representing  him.  After 
these  proceedings  had  been  commenced,  and 
after  the  death  of  her  father.  Kittle  Kenney 
sold  the  California  real  estate  for  something 
like  $18,000. 

These  are  some  of  the  siddlghts  upon  the 
case,  and  It  Is  manUeat  that  for  one  reason 
or  another  defendants  claim  to  be  tbe  owners 
of  all  of  testator's  property,  to  the  exclusion 
of  his  other  heirs.  There  seems  to  have  been 
no  trouble  between  Hugh  and  bis  father  un- 
til Mrs.  Kenney  obtained  the  money  and  had 
It  deposited  to  her  husband's  credit,  and 
Hugh  began  the  guardianship  proceedings. 
Claim  iB  made  that  tbe  bringing  of  these 
proceedings  instigated  the  feeling  which  it  is 
contended  thereafter  existed  between  tbe 
testator  and  the  plaintiflTs  in  this  case.  Prop- 
erly presented  by  the  defendants,  these  might 
very  easily  have  been  made  the  means 
whereby  to  poison  the  testator's  mind  against 
his  heirs  living  in  Iowa.  We  have  gone  over 
this  long  record  many  times  and  with  care 
became  of  tbe  amount  involved,  and  are 
constrained  to  hold  that  at  the  time  tbe 
transfers  of  property  and  money  were  made 
to  defendants  John  Sullivan  was  mentally  in- 
competent to  make  them.  The  nature  of 
John  Sullivan's  illness  in  the  early  part  of 
the  year  1906,  the  accompanying  symptoms, 
the  delirium  which  accwupanied  the  disease, 
and  the  state  of  his  mind  and  body  Indicated 
not  only  a  physical,  but  a  mental,  breakdown. 
During  this  time  Sullivan  was  irrational. 
Imagined  that  he  saw  snakes,  did  not  realize 
where  he  was,  wanted  to  be  taken  home, 
although  at  that  time  he  was  at  the  only 
home  he  had,  used  foul,  obscene  and  vulgar 
language,  and,  as  he  grew  somewhat  better, 
was  guilty  of  the  solitary  vice.  He  never 
fully  recovered  from  this  illness;  on  the 
other  hand,  he  seemed  possessed  of  delusions, 
among  other  things,  althoutfh  well  to  do,  he 
thought  he  was  going  to  tbe  poorhonse,  and, 
altboogh  there  was  nothing  to  justify  It, 
thout^t,  and  often  asserted  to  others,  that 
Hugh  Sullivan's  wife  was  unchaste,  and  that 
she  was  having  clandestine  meetings  with  men 
other  than  her  husband.  There  was  a  hard- 
ening of  tbe  arteries,  tremor,  and  a  loss  of 
the  powers  of  locomotion.  Bis  memory  be- 
came affected,  and  he  failed  to  reoognize  his 
most  familiar  acquaintances,  frequently  re- 
peated in  his  conversation,  talked  in  a  dis- 
connected and  incoherent  umnner,  and  never 
thereafter  was  able  to  take  care  of  himself. 
When  In  health,  he  had  no  distinction  be- 
tween bla  etaildren  or  their  representatives, 
and  always  spoke  of  dividing  his  property 
on   an   equitable   basis   among   tbem.     He 


thought  m«i  who  made  wills  were  foolish ; 
that  he  intended,  whffli'he  died,  to  have  his 
property  divided  equally  among  his  children. 
The  money  transaction  at  the  honk  when 
KlttlB'  Kenney  returned  to  Iowa  the  second 
time  in  the  year  1906  is  suspicious,  and  tcA- 
lowlng  almost  immediatdy  upon  the  secret 
transfer  of  the  California  orange  ranch  indi- 
cates tlie  power  which  she  had  over  her 
father.  This  is  readUy  explained  upon  the 
theory  that  the  old  gentleman  became  pos- 
sessed of  the  notion  that  his  daughter-in-law 
was  unchaste,  that  she  was  threatening  to 
poison  him,  and  would  do  so  unless  he  were 
taken  away  from  her  home  where  he  was 
then  living.  The  return  of  the  defendant 
Kittle  Kenney  with  her  husband  from  Cali- 
fornia to  Iowa  In  the  early  part  of  Septem- 
ber, followed  by  transfers  to  them  of  the 
orange  ranch  In  California,  and  of  the  mon- 
ey in  the  bank,  is  suspicious  to  say  the  least 
These  conveyances  were  entirely  voluntary, 
and  It  also  appears  that  at  the  very  time  the 
first  guardianship  proceedings  were  com- 
menced defendants  had  taken  John  SuUivan 
to  a  bank  in  Prairie  City  and  were  there  en- 
deavoring to  secure  a  loan  of  $7,000  or  $8,- 
000,  proposing  that  John  Sullivan  would  be- 
come surety  for  them.  As  soon  as  the  notice 
of  guardianship  was  served,  defendants  an> 
nounced  that  deceased  would  not  return  to 
Hugh  Sullivan's  home,  and  he  never  did  re- 
turn there.  He  was  taken  to  private  board- 
ing houses,  and  supported  there  either  by 
Hugh  or  by  the  defendants  until  he  was  taken 
to  California,  after  being  taken  from  his 
regular  boarding  {dace  and  kept  over  night 
Just  prior  to  the  departure  for  Callfbmla. 
Deceased  did  not  return  to  the  Hugh  Sullivan 
home  for  any  of  his  clothing  or  other  ef- 
fects which  were  left  there  when  he  went  or 
was  taken  to  town  and  bad  made  the  trans- 
fer of  the  money  in  tbe  bank.  His  intent  to 
go  to  California  at  that  particular  time,  if  he 
had  any,  was  not  dladosed  to  any  one,  and' 
defendants'  purpose  to  take  him  there  seems 
to  have  been  carefully  concealed.  Before 
leaving,  however,  defendants  secured  a  deed 
to  the  672  acres  of  land  in  Iowa,  paying 
nothing  whatever  therefor,  and  thus  acquired 
practically  all  of  the  property  of  the  de- 
ceased. This,  too,  was  kept  secret  until  John 
SuUlvan  was  safely  on  the  way  to  California. 
The  contemporaneous  agreement  for  support 
was  also  carefully  guarded  from  the  public 
eye  and  never  saw  the  light  until  the  trial 
of  these  cases.  Bo  that  in  some  manner  de- 
fendants secured  the  title  to  all  of  decedent's 
property  without  paying  anything  therefor 
and  without  consideration,  save  as  It  be 
found  In  the  secret  agreement  for  support 
Arriving  in  California,  deceased  became  some- 
what better  physically,  and,  although  many 
witnesses  say  that  his  mentality  appeared 
to  be  good  for  one  of  his  age.  It  Is  significant 
that  during  the  entire  time  be  was  in  charge 
of  trained  nurses  and  never  was  left  alone 
It  Is  conceded   that  he  e&tlrdy  collapsed. 
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both  mentally  and  physically,  July  30,  1907, 
but  the  testimony  with  reference  to  this  mat- 
ter Indicates  that  this  was  not  a  sudden  and 
unexpected  matter.  Indeed,  the  history  of 
the  case  seems  to  Indicate  that  testator  was 
suffering  from  senile  dementia,  which  finally 
passed  to  that  state  known  as  paresis. 

That  decedent  was  possessed  of  Insane  de- 
lusions at  the  time  he  made  the  conveyances 
in  question  we  haye  no  doubt,  and  that  de- 
fendants by  some  means  acquired  great  In- 
fluence orer  him  is  just  as  certain.  That 
they  became  skeptical  of  the  validity  of  the 
conveyances  and  transfers  is  confirmed  by 
their  conduct  after  they  reached  California. 
Instead  of  being  content  to  rely  upon  their 
conveyances,  they  Induced  Sullivan  to  make 
a  will  in  which  the  -  deceased  practically 
willed  all  his  property  to  his  daughter  Kit- 
tle. This  will  was  executed  but  20  days  be- 
fore the  testator's  conceded  collapse,  and  to 
this  we  shall  hereafter  make  reference.  True, 
a  number  of  witnesses  from  California,  in- 
cluding some  experts,  testified  that  in  their 
opinion  Sullivan  was  sound  in  mind  while  in 
California  down  to  the  day  of  his  collapse  in 
July  of  1907;  but  none  of  this  testimony 
meets  the  showing  made  by  plaintitts  of  tes- 
tator's having  hallucinations  and  insane  de- 
lusions at  the  time  the  conveyances  and 
transfers  were  made.  It  is  well  known  that 
one  may  be  so  afflicted,  and  yet  not  show  it 
unless  their  minds  are  directed  to  the  sub- 
ject-matter thereof.  Some  of  the  experts  in 
California  testified  that  John  Sullivan  had 
few,  if  any,  symptoms  of  senile  dementia; 
but  they  are  disputed  by  experts  who  attend- 
ed upon  him  here  in  Iowa.  Unfortunately  for 
the  cause  of  truth,  we  rarely  find  experts 
Agreeing  in  such  cases.  Such  situations  are 
discreditable  to  a  learned  and  honorable  pro- 
fession, and  suggests  that  oft-times  opinions 
are  colored  to  meet  the  exigencies  of  the 
case.  Some  solutlcm  of  this  problem  must  be 
found  or  medical  expert  testimony  might  al- 
most as  well  be  discarded.  Testator  never 
transacted  any  business  after  going  to  Cali- 
fornia, save  to  make  the  will  to  which  we 
have  hitherto  referred.  He  was  closely 
watched,  and  was  constantly  attended  by 
nurses.  He  was  present  when  depositions 
were  being  taken  for  the  trial  of  some  of 
these  cases,  but  was  not  examined  as  a  wit- 
ness, and  gave  no  heed  to  what  was  transpir- 
ing in  his  presence.  Without  stating  more 
of  the  record,  for  this  opinion  has  already 
outgrown  proper  bounds,  we  are  constrained 
to  hold  that,  when  the  conveyances  and  trans- 
fers in  question  were  made,  Sullivan  was  pos- 
sessed of  insane  delusions  and  hallucinations 
that  affected  his  mental  processes,  and  that, 
owing  to  the  condition  of  his  mind,  it  became 
easy  for  defendants  to  secure  the  conveyances 
which  they  did  through  the  infiuence  they 
had  over  the  deceased.  As  to  the  will  we  are 
of  oirfnlon  that  it  was  obtained  through  fraud 
and  undue  influence  easily  exerted  because 
of  the  proceedings  which  bad  been  instituted 


by  Hugh  Sullivan  for  the  appointment  of  a 
guardian  and  to  set  aside  the  various  convey- 
ances and  transfers.  Deceased  became  ab- 
solutely dependent  upon  defendants  after 
they  secured  his  confld«ice  while  here  in 
Iowa.  He  was  supplied  by  them  with  nurses 
and  with  all  the  necessaries  and  conveniences 
of  life,  and  it  is  not  difficult  to  understand 
what  influenced  him  to  make  the  wlU.  Aft- 
er considering  the  whole  record,  we  are  sat- 
isfied that  deceased  was  mentally  unsound 
from  the  time  of  his  attack  in  the  year  1906. 
His  delusions  were  such  as  to  cause  him  to 
do  the  things  he  did  and  to  forget  his  former 
intentiwis  and  purposes  in  the  disposition  of 
his  property.  Thinking  that  his  son's  wife 
was  unchaste,  that  she  intended  to  and  would 
poison  him,  becoming  enraged  at  his  son  for 
bringing  the  guardianship  proceedings,  It  was 
easy  to  secure  the  transfers  in  question.  We 
are  also  of  opinion  that  the  trial  court  was 
Justified  in  finding  that  deceased  never  volun- 
tarily and  intentionally  changed  his  domicile. 
Defendants  could  not  do  this  for  him,  and, 
without  sufficient  mind  and  volition  to  ac- 
quire a  new  domicile  himself,  no  one  else 
could  do  BO  for  him.  This  Is  so  elementary 
that  no  decisions  need  be  cited  in  support 
thereof.  Upon  this  question  of  fact  arising 
in  the  case  for  the  probate  of  the  foreign 
will,  the  conclusion  of  the  trial  court  upon  a 
confilct  in  the  testimony  is  conclusive.  Hav- 
ing no  domicile  In  California,  the  courts  of 
the  state  bad  no  Jurisdiction  to  probate  the 
will  and  the  proceedings  of  the  California 
courts  in  admitting  the  same  to  probate  must 
be  disregarded.  Were  we  to  admit  the  will 
on  the  theory  that  the  California  court  had 
Jurisdiction,  we  should  nevertheless  be  com- 
pelled to  hold  that  the  trial  court  committed 
no  prejudicial  error  in  denying  probate  in 
this  state,  for  the  reason  that  in  our  opin* 
ion  this  will  was  procured  through  undue  in- 
fiuence, and  should  be  set  aside  for  that  rea- 
son alone.  Indeed,  we  are  of  opinion  that 
testator  did  not  have  the  capacity  to  make  a 
will  after  his  attack  in  January  of  the  year 
1906.  But  these  propositions  need  not  be 
definitely  decided  at  this  tima  The  so-called 
sidelights  to  which  we  have  referred  during 
the  course  of  this  opinion  are  important,  for 
they  strongly  confirm  the  conclusions  reached. 
2.  The  only  other  question  which  we  need 
consider  is  the  claim  that  the  trial  court  had 
no  Jurisdiction  over  the  California  iMroperty 
in  any  of  the  actions  now  before  us.  Of 
course,  the  courts  of  this  state  cannot  grant 
partition  of  lands  lying  in  another  Jurisdic- 
tion, but  th^  do  have  Jurisdiction  over  ac- 
tions purely  in  personam.  If  any  of  these 
actions  be  to  secure  a  conveyance  of  the 
California  lands  or  to  dedare  a  trust  therein, 
then  the  courts  of  this  state  do  have  Juris- 
diction, although  the  res  may  be  in  anotlxer 
commonwealth.  This  proposition  Is  support- 
ed by  the  unbrokrai  voice  of  authority.  See 
Barringer  v.  Ryder,  119  Iowa,  121,  83  N.  W. 
56;  Epperly  t.  Ferguson,  118  Iowa,  47,  91  N. 
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"W.  816;  MacGregor  t.  Macare«or,  9  Iowa,  65; 
Massle  t.  Watts,  6  Cranch,  148,  8  L.  Ed.  181; 
Monnett  t.  Turple,  132  Ind.  482,  32  N.  E.  328; 
Kins  ▼•  PUlow,  90  Tenn.  287,  16  S.  W.  469; 
McGee  r.  Sweeney,  84  Gal.  100,  23  Pac  1117; 
Noble  T.  Qiandln,  125  Mich.  383,  84  N.  W. 
465.  While  the  actions  were  pending  Kittle 
,Kenne7  disposed  of  the  California  real  estate, 
receiving  $18,000  In  cash  therefor.  The  pro- 
ceeds of  tike  land  thus  became  personal  prc^ 
«rt7,  but  they  partook  of  the  nature  of  the 
real  estate,  and  the  fund  can  be  followed  Into 
her  hands,  and  disposed  of  by  a  court  having 
Jurisdiction  of  her  person.  Farmers'  Bank  t. 
Kimball  Co,  1  8.  D.  388,  47  N.  W.  402,  36  Am. 
St.  Rep.  739;  Borchert  t.  Borchert,  132  Wis. 
593,  113  N.  W.  35.  No  complaint  Is  made  of 
the  decree  dividing  this  property,  and  we 
sball  take  It  for  granted  that  the  division  was 
correct 

No  other  complaints  are  made  of  the  or- 
ders and  decrees,  and,  finding  them  sus- 
tained by  the  law  and  the  facts,  they  are 
each  and  all  affirmed. 


DBLASHMUTT  et  al.  v.  CHICAGO,  B.  &  Q. 
B.  CO.  et  ai 

(Supreme  Court  of  Iowa.     May  13,  1910.) 

1.  RAHAOADS  (J  134*)— LlABILITT  OF  LESSEES. 

Under  Code,  I  2039,  providing  that  all  the 
duties  and  liabiKtiiM  imposed  by  law  upon  rail- 
road corporations  ahall  apply  to  lessees  or  oth- 
ets  operating  such  railroads,  a  leasee  railroad 
would  be  liable  for  damages  caused  by  construct- 
ing a  bridge  over  a  ditch  so  as  to  obstruct  the 
free  flow  of  water  therein. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  426;  Dec.  Dig.  {  184.*] 

2.  Waters   and    Wateb   Cocbses   (J   65*)  — 
Wateb  CocBsas— OanBccnoN  or  Stbeaxs 

BT  BUDOn. 

A  railroad  company  is  bound  to  construct 
and  maintain  a  bridge  over  a  stream  so  as  not 
to  obstruct  the  passage  of  water  therein,  and 
is  liable  for  damage  caused  by  its  failure  to  do 
■o. 

(Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  46;  Dec.  Dig.  | 
55.*] 

3.  BaIIAOADB    (i    184*)— liBABBS— lilABIUKIXB 
or    liESSOB. 

A  railroad  company  cannot  avoid  obliga- 
tions imposed  upon  it  by  law  by  voluntarily 
leasing  its  road  so  that  a  lessor  railroad  com- 
pany was  i<dntly  liable  with  its  lessee  for  dam- 
age caused  by  the  construction  of  a  bridge  by  the 
latter  so  as  to  obstruct  the  flow  of  water  in  the 
stream ;  Code,  |  2066,  authorizing  a  railroad 
company  to  lease  its  road,  not  exempting  it  from 
such  liability. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  |  426;  Dec.  Dig.  S  134.*] 

4.  Ratuoadb  (I  184*)— Leases— LiABiuTT  or 

LKSBOB— JOIIIT   LlABIUTT. 

The  lessor  and  lessee  of  a  railroad  both 
being  liable  for  proper  construction  and  main- 
tenance of  a  bridge,  they  are  jointly  liable. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  428-483;    De&  Dig,  |  184.») 


5.  Watebs  and  Wateb  Cottbseb  (|  128*)— 
Wateb  Coubses— Obstbuctioks— Actions- 
Ihstbuctions. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintlfTs  land  by  the  construe 
tion  of  a  bridge  over  a  ditch  so  as  to. obstruct 
the  water  therein,  the  court  instructed  that  it 
was  defendant's  duty  to  provide  passageways 
for  the  water  reasonably  sufficient  to  allow  it 
to  flow  without  being  diverted  from  its  natural 
course,  so  as  to  injure  another's  property,  and 
it  must  anticipate  and  provide  for  such  floods 
as  occur  in  the  course  of  nature,  and  provide 
for  such  unusual  storms  as  may  occasionally 
occur,  whether  ordinary  or  extraordinary,  but 
was  not  bound  to  provide  culverts  for  unprece- 
dented floods  which  could  not  reasonably  be 
foreseen.  Held,  that  the  instruction  merely 
required  the  exercise  of  reasonable  care  to  con- 
struct a  bridge  which  would  permit  the  free  flow 
of  such  a  volume  of  water  as  might  reasonably 
be  expected,  and  did  not  impose  too  great  a 
burden  upon  the  company. 

IEA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  (  126.*] 

6.  Waters  and  Wateb  Courses  (|  118*)— 
Damaob— Obstbuction— Lxabilitt. 

If  the  negligence  of  a  railroad  company 
in  constructing  a  bridge  over  a  ditch  concurred 
with  that  of  the  builders  of  the  ditch 'so  as  to 
cause  water  to  overflow  and  injure  plaintiff's 
land,  the  railroad  company  would  be  liable  for 
such  damage  ;  plaintiff  not  being  at  fault  for  the 
negligent  construction  of  the  ditch. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  S  118.*] 

7.  WateBb  and  Wateb  Coubseb  (|  126*)— 
Obstbuotion- Actions— iNSTRTJcrroNS. 

In  an  action  against  a  railroad  company 
for  damage  to  land  by  being  flooded  by  the 
breaking  of  a  ditch  levee,  caused  by  the  ob- 
struction of  the  flow  of  water  in  the  ditch  by  a 
bridge,  the  court  instructed  that  if  the  flood 
was  not  extraordinary  and  unprecedented,  but 
the  bridge  did  not  have  sufficient  water  space 
to  accommodate  the  flow  of  water  in  the  ditdi 
at  all  times  except  in  case  of  extraordinary  or 
unprecedented  floods,  the  jni^  could  find  .de- 
fendant negligent  and  further  instructed  that  if 
the  break  In  the  ditch  was  caused  by  Its  defect- 
ive construction,  or  the  faulty  construction  of 
the  levee,  or  by  negligence  in  maintaining. them, 
the  insufficiency  of  the  waterway  under  the 
bridge  was  not  the  proximate  cause  of  the  break- 
ing of  the  levee,  so  that  plaintiff  could  not  re- 
cover. Held  that,  in  view  of  the  last  instruc- 
tion, the  jury  could  not  have  understood  that 
the  railroad  company  was  liable  If  the  break 
in  the  levee  was  caused  b^  the  negligent  con- 
struction of  the  drainage  ditch. 

[Ed.  Note. — For  other  cases,  gee  Waters  and 
Water  Courses,  Dec.  Dig.  (  126.*] 

8.  Waters  and  Wateb  Coubbeb  (|  125*)-^ 
Maintenance— Watebb— Ob  STBUcnoN—iN- 
JITBT— Actions— Dauaobb. 

Plaintiff  was  entitled  to  the  fair  and  rea- 
sonable market  value,  as  shown  by  all  the  dr- 
cumstances,  of  crops  destroyed  by  the  overflow 
of  his  land  by  the  obstruction  of  a  levee  ditch  bjf 
the  constructing  of  a  railroad  bridge. 

[£:d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  140;  Dec.  Dig. 
I  125.*] 

9.  Pleading  (J  245*)— Amendment— Time. 

In  an  action  against  a  railroad  company 
for  damagbs  by  the  overflow  of  land  by  the  ob- 
struction of  water  in  a  levee  ditch  by  a  bridge, 
plaintiff  could  amend  before  verdict  so  as  to  m- 
cresse  the  amount  of  damages  claimed. 

[E^.  Note.— For  other  cases,  see  Pleadktg, 
Cent  Dig.  H  668-875;  Dec:  Dig.  I  24S.*] 
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10.  Tbiai,  (i  26*>— OaouKDB. 

After  a  ftdenl  biifrict  Court  had  adjudg- 
ed that  a  case  was  not  removable  to  the  federal 
court  and  remanded  it,  defendant  was  not  en- 
titled to  a  lecond  order  of  remoTal.  and  hence 
could  n«t  claim  a  postponement  of  trial  in  order 
to  petitloo  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
nig.  i  26.*] 

11.  AfPBAL  AITD  BIBBOB  ({  500*)— ABSTBACIB— 
AUENDMBNT. 

Where  appellee's  original  abstract  did  not 
contain  the  record,  and  it  did  not  appear  until 
appellants'  argument  that  a  part  of  the  record 
containing  a  petition  for  remoTal  to  the  federal 
court,  and  orders  of  removal  and  remand,  would 
be  necessary  to  understand  the  questions  pre- 
sented on  appeal,  appellee  could  amend  his  ab- 
stract b^  embodying  therein  the  proceedings  and 
orders  tot  removal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  590.*] 

12.  Appeai.  and   ESbbob  (f  620*)— Rkoobd— 

GONTENTB— PbOCBBDINGS    IOB    BKHOVAI.    OF 

Cause. 

Defendants'  petition  for  removal  of  the 
cause  to  a  federal  court  and  the  orders  removing 
the  caM  and  remanding  it  to  the  trial  court 
are  a  part  of  its  record,  which  may  be  made  a 
part  01  the  record  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Dec.  Dig.  (  620.*] 

Appeal  from  District  Court,  Mills  County; 
N.  W.  Macy,  Judge. 

Suit  to  recover  damages  alleged  to  bave 
been  caused  by  an  insufficient  waterway  un- 
der one  of  appellants'  bridges.  There  was  a 
verdict  and  jtidgment  for  the  plaintifTs.  The 
defendants  appeal.    Affirmed. 

W.  S.  Lewis  and  W.  B.  Mitchell,  for  ap- 
pellants. C.  B.  Dean,  Genung  &  Genung,  and 
John  Y.  Stone,  for  appellees. 

SHERWIN,  J.  In  1907  the  plaintiffs,  as 
partners,  were  engaged  in  farming  a  large 
tract  of  land,  and  they  were  damaged  by  wa- 
ter which  passed  onto  a  part  of  said  land 
tbrough  a  breatc  In  the  west  levee  of  the  Pony 
Creek  dlt«h.  The  CUcago,  Burlington  ft 
Quincy  BailM>ad  Company  Is  the  owner  of  a 
north  and  eovlHi  road  that  crosses  the  ditch 
in  question  on  a  steel  girder  bridge  about 
66  feet  in  length;  the  distance  between  the 
banks  of  the  ditch  at  that  point  being  60 
feet  or  more.  The  steel  girders  are  about 
6^  feet  wide,  and  at  the  time  in  question 
they  extended  below  the  top  of  the  ditch 
lerees  from  2  to  S  feet  Where  the  defend- 
ants' road  crosses  it,  the  ditch  Is  constructed 
practically  east  and  west,  but  about  a  half 
a  mile  east  of  said  point  the  ditch  curves 
and  runs  almost  directly  north  for  some  dis- 
tance. In  the  evening  of  the  14th  of  July, 
1907,  there  was  a  rainfall  of  S  or  S\i  inches 
in  that  locality.  The  water  filled  the  ditch  so 
full  that  It  overflowed  the  levees  on  both 
sides  in  many  places,  and  broke  tUrough  the 
west  levee  Just  north  of  the  curve  in  the  ditch 
of  which  we  have  spoken,  doing  the  damage 
for  which  plaintiffs  ask  a  recovery.  The 
plalntitte  daim  that  the  break  in  the  levee 


was  caused  by  the  def  endanta'  obBtmcdon  of 
the  ditch  with  its  bridge. 

The  question  of  a  misjoinder  of  parties  de- 
fendant was  properly  raised  in  the  trial  court, 
and  both  defendants  now  insist  that  they 
were  improperly  Joined.  While  the  Chicago, 
Burlington  A  Quincy  Railroad  Company  was 
the  owner  of  the  road,  it  leased  the  same  to 
the  Chicago,  Burlington  &  Quincy  Railway 
Company  in  1901,  and  the  latter  company  op- 
erated it  untU  the  30th  day  of  June,  1907. 
wtien  the  lease  was  canceled  and  the  posses- 
sion and  operation  thereof  was  surrendered 
to  the  former  company.  It  is  therefore  un- 
disputed that  on  the  14th  day  of  July,  1907, 
the  railway  company  was  not  in  possession 
of  or  operating  the  road,  and  based  upon  such 
fact  the  railway  company  contends  that  It  is 
not  liable  for  plaintiff's  loss.  The  railroad 
company  urges  that  it  is  not  liable  for  the 
reason  that  the  bridge  in  qnestion  was  con- 
structed and,  until  the  surrender  of  its  lease, 
was  maintained  by  the  railway  company,  and 
the  railroad  company  had  had  no  notice  that 
it  was  an  obstruction  to  the  flow  of  water  In 
the  ditch.  These  three  contentions  of  the  ap- 
pellants may  pr(q>erly  be  disposed  of  together. 

Code,  {  2039,  provides  as  follows :  "AU  the 
duties  and  liabilities  Imposed  by  law  upon 
corporations  owning  or  operating  railways 
shall  apply  to  all  lessees  or  other  persons 
owning  or  operating  such  railways  as  fully  as 
if  they  were  expressly  named  herein,  and  any 
action  which  may  be  brought  or  penalty  en- 
forced against  any  such  corporation  by  vir- 
tue of  any  provisions  of  law  may  be  brought 
or  enforced  against  such  lessees  or  other  per- 
sons." It  was  the  primary  duty  of  the  own- 
er of'  the  road  to  construct  and  maintain  over 
the  ditdi  a  bridge  that  would  not  obstruct  the 
passage  of  water,  and,  if  it  failed  in  either 
respect,  it  would  be  liable  for  damages  occa- 
sioned by  such  failure.  Hence,  if  the  defend- 
ant railway  company,  as  lessee,  so  construct- 
ed the  bridge  In  question,  or  so  maintained  it. 
as  to  prevent  the  free  flow  of  water  down 
the  ditch.  It  is  liable  under  section  2039. 
The  evidence  is  overwhdming  that  the  gird- 
ers of  the  bridge  were  so  low  that,  when 
the  ditch  was  well  filled,  they  would  catch 
the  floating  debris  and  dam  the  ditch  for 
some  distance  east  of  the  bridga  Their  ob- 
struction of  the  passage  of  the  water  also 
caused  sediment  to  settle  in  the  bottom  of  the 
ditch,  thereby  raising  the  same  and  corre- 
spondingly lessening  the  depth  of  channel. 
Tbe  bottom  of  the  ditch  at  the  bridge  and 
east  thereof  had  thus  been  raised  long  be- 
fore the  railway  company  surrendered  its 
lease,  and  there  seems  no  escape  from  the 
conclusion  that  it  is  liable  nndor  the  atatute. 

As  we  have  heretofore  said,  it  was  the  duty 
of  the  owner  of  the  road  to  construct  and 
maintain  bridges  that  would  not  obstruct  the 
passage  of  water,  either  in  a  patural  water 
course,  or  In  a  ditch  authorised  by  law.    The 
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question  then  arlsea  whether  the  leaBlng  of 
the  road.  Its  properties,  and  Ita  operation,  re- 
lieves the  owning  company  from  liability  for 
the  fanlty  construction  of  bridges  by  its  lee- 
aeea,  or  from  liability  for  the  negligent  main- 
tenance of  the  same. 

The  appellant  railroad  company  contends 
that,  since  the  statute  (section  2066)  anthorix- 
ed  the  lease  of  its  road.  It  is  not  liable  for 
the  negligent  act  of  Its  lessee.    But  with  this 
contention  we  cannot  agre&    An  early  case 
deciding  the  question  before  us  is  Washing- 
ton, Alexandria  A  Georgetown  Railroad  Com- 
pany V.  Catherine  Brown,  17  Wall.  446,  21  L. 
Ed.  676,  wherelB  Mr.  Justice  Davis,  speaking 
for  .the  court,  said :   "It  is  the  accepted  doc- 
trine In  this  country  that  a  railroad  corpo- 
ration cannot  escape  the  performance  of  any 
duty  or  oUigatioo  imposed  by  its  charter  or 
the  general  laws  of  the  state  by  a  voluntary 
Burroider  of  its  road  Into  the  hands  of  les- 
sees.   •    •    *    The  operation  of  the  road  by 
the  lessees  does  not  change  the  relations  of 
the  original  company  to  the  pnbUa"    This 
mle  seems  to  obtain  g^ierally  in  this  oonntry. 
See  cases  dted  In  5  U.  S.  Dig.  I  121.    In  20 
Am.  &  Eng.  R.  Cas.  Ann.  847,  the  mle  is  laid 
down  as  follows:  "A  railroad  company  which 
has  leased  its  road,  cars,  and  engines,  and 
allows  the  lessee  company  to  operate  the  same, 
is  liable  to  third  persons  or  the  public  for 
the  carelessness  and  negligence  of  the  lessee 
and  for  defects  in  the  constrocticm  and  main- 
tenance of  the  road  and  its  equipment,  unless 
there  Is  a  statutory  provision  to  the  con- 
trary."   A  large  number  of  cases  are  tha« 
dted  In  support  of  the  rule  thus  stated,  and, 
so  far  as  we  have  examined  them,  they  do 
support  it     Some  of  the  cases  go  to  the 
length  of  holding  that  the  lessor  road  is  li- 
able for  injury  to  passengers  and  emidoy£s, 
but  we  need  not  go  so  far  in  this  case.    It 
seems  to  be  the  almost  universal  holding  that 
the  lessor  corporation  is  liable  for  a  breach 
of  duty  which  it  owed  to  the  public,  wheth- 
er It  Is  or  is  not  liable  for  the  omission  of 
duties  not  falling  within  this  dassiflcatlon. 
And  it  is  also  generally  held,  we  think,  that 
even  where  the  statute  authorises  the  lease 
of  a  road,  but  contains  no  clause  exempting 
the  lessor  from  liability,  the  lessor  still  re- 
mains liable  for  an  injury  resulting  from  the 
negligent  omission  of  a  duty  owed  by  it  to 
tlie  public,  such  as  the  proper  construction 
and  maintenance  of  its  road,  etc.     Lee  v. 
Southern  Pac.  R.  R.  Co.,  116  Cal.  97,  47  Pac. 
932,  88  L.  R.  A.  71,  68  Am.  St  Rep.  140; 
Harden  v.  Railroad  Co.,  129  N.  C  354,  40  S. 
B.  184,  65  I*  R.  A.  784,  86  Am.  St  Rep.  747, 
and  authorities  there   cited.     Our  statute,* 
while  permitting  a  lease  of  the  road,  does  not 
discharge  the  lessor  company  from  any  of  its 
corporate  Uabilltiee.     It  merely  imposes  a 
Uat>iUty  on  the  lessee  company  while  operat- 
ing it    See  Bower  v.  Railroad  Co.,  42  Iowa, 
646.    The  lessor  and  lessee  both  being  liable 
for  the  proper  construction  and  maintenance 
of  the  bridge,  ttete  is  a  joint  liability.    Bow- 


er V.  Railroad  Ca,  supra;  Railroad  Co.  v. 
Crane,  113  U.  S.  424,  5  Sup.  Ct  578,  28  L. 
Bd.  1064. 

In  tiM  fourth  instruction  the  Jury  was  told 
tliat  it  was  the  duty  of  appellants  to  "pro- 
vide passageways  for  the  water  reasonably 
suffidesDt  to  allow  it  to  flow  through  without 
being  diverted  from  its  natural  course  or  be- 
ing banked  up  so  as  to  cause  damage  to  the 
property  of  another."  It  was  further  said,  in 
the  same  instruction:  "It  must  antldpate 
and  make  provision  for  such  floods  as  may 
occur  in  the  ordinary  course  of  natura  It 
must  also  foresee  and  provide  for  sndi  nn- 
usnal  storms  as  may  occasionally  occnr, 
whether  th^  are  called  ordinary  or  extraor- 
dinary; but  a  railroad  company  in  building 
and  constructing  its  road,  bridges,  and  cul- 
verts is  not  bound  to  provide  for  unprece- 
dented floods,  nor  is  It  guilty  of  negligence  in 
failing  to  provide  for  a  flood  which  is  not 
only  extraordinary  but  unprecedented  and 
could  not  reasonaUy  liave  been  foreseen." 
This  instruction  does  not  In  our  <9inion  place 
a  greater  burden  of  care  on  the  railroad  com- 
pany than  the  law  requires.  It  means  sim- 
ply that  reasonable  care  shall  be  exerdsed  to 
provide  bridges  that  will  permit  the  free 
flow  of  the  volume  of  water  that  may  reason- 
ably be  expected  at  times,  and  such  is  un- 
doubtedly the  rule.  Houghtaling  v.  Railroad 
Co.,  117  Iowa,  640,  91  N.  W.  811;  Vyse  ▼. 
Railroad  Co.,  126  Iowa,  90,  101  N.  W.  786; 
Blunck  V.  Railroad  Co«.,  120  N.  W.  737.  In 
requiring  the  railroad  company  to  foresee 
and  provide  for  such  unusual  storms  "as  may 
occasionally  occnr,"  the  Instmctlon  required 
no  higher  degree  of  care  than  would  be  ex- 
ercised by  a  reasonably  careful  man,  and  the 
meaning  of  the  language  was  so  carefully 
circumscribed  by  that  part  of  the  Instruction 
relating  to  extraordinary  and  unprecedented 
floods  that  the  Jury  could  not  have  misunder- 
stood its  scope. 

In  the  sixth  instruction  tlie  court  told  the 
Jury  that,  if  it  found  that  the  flood  of  July 
14th  was  not  extraordinary  and  unprece- 
dented, but  did  find  that  the  bridge  in  ques- 
tion had  nbt  suffldent  water  space  thereun- 
der to  accommodate  the  flow  of  water  in  said 
ditch  at  all  times  except  in  times  of  extraor- 
dinary and  unprecedented  floods,  it  would  be 
Justified  in  finding  the  defendants  guilty  of 
negligence  substantially  as  charged.  This  in- 
struction is  complained  of  because  it  made  no 
mention  of  the  defense  that  the  overflow  in 
question  was  caused  by  the  defective  plan 
and  construction  ot  the  ditch.  The  evidence 
would  not  have  warranted  or  sustained  a 
finding  that  the  bridge  was  not  itself  an  ob- 
structioB  to  the  free  flow  of  the  water  that 
might  reasonably  be  expected  to  pass  through 
the  dltdi  at  times,  and,  conceding  that  there 
was  evidence  Justifying  the  submission  of 
the  question  of  the  negligent  plan  and  con- 
struction thereof,  the  Instruction  was  right 
because  the  plaintiffs  were  not  to  blame  for 
the  faults  of  the  ditch,  and.  If  the  negligence 
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of  tbe  appellants  concnrred  with  the  ne^^l- 
gence  of  the  builders  of  the  ditch,  they  were 
still  liable  for  damages.  Vyse  v.  Railroad 
Co.,  snpra;  Langhammer  t.  City,  99  Iowa, 
295,  68  N.  W.  688.  But,  aside  from  the  above 
consideration,  the  jury  was  told  In  the  same 
Instruction,  in  substance,  that  the  question 
of  tbe  appellants'  liability  dep^ided  upon  its 
determination  of  the  other  questions  there- 
inafter submitted  to  It,  and  In  the  seventh  In- 
struction this  language  was  used:  "If  you 
find  that  the  break  in  the  levee  was  caused 
by  the  faulty  and  defective  construction  of 
the  drainage  ditch,  or  by  the  faulty  and  de- 
fective construction  of  the  levee  In  question, 
or  by  the  careless  and  Improper  manner  In 
caring  for  and  maintaining  the  said  ditdi  or 
levee,  then,  in  either  of  such  events,  it  can- 
not be  said  that  the  insufficiency  of  the  wa- 
terway at  the  bridge  in  question  was  the  di- 
rect and  proximate  cause  of  the  breaking  of 
the  levee  at  the  point  complained  of,  and  In 
that  event  tbe  plaintiffs  cannot  recover,  and 
your  verdict  should  be  for  the  defendants." 
The  same  thought  was  again  embodied  in  the 
eighth  and  ninth  instructions  with  so  mucb 
force  and  deamess  that  the  Jury  could  not 
have  misunderstood  the  matter. 

Instructions  6,  7,  8,  and  9  are  not,  in  our 
judgment,  so  misleading  and  inconsistent  as 
to  warrant  criticism.  We  think  they  present 
material  Issues  in  a  plain  and  concise  man- 
ner. 

There  is  much  evidence  tending  to  show 
the  appellants'  bridge,  and  that  the  flood  in 
question  was  not  an  extraordinary  or  un- 
precedented one.  The  plaintlifs  asked  for 
damages  to  their  growing  crops  of  corn  and 
hay,  and  the  court  Instructed  that  they  were 
entitled  to  their  fair  and  reasonable  market 
value  as  shown  by  all  the  facts  and  cir- 
cumstances. The  instruction  gave  the  cor- 
rect rule  for  this  case.  Blunck  v.  Railroad 
Co.,  supra;  Harvey  v.  Railroad  Co.,  129 
Iowa,  466,  105  N.  W.  958,  8  L.  R.  A.  (N.  S.) 
97.3,  113  Am.  St  Rep.  483;  Sutherland  on 
Damages,  §{  1023-1049;  Jefferis  v.  Railroad 
Co.,  124  N.  W.  367.  There  was  no  error, 
therefore,  in  receiving  testimony  'as  to  value 
of  such  crops. 

Plaintiffs  were  permitted  to  amend  before 
verdict  Increasing  the  amount  of  their  claim. 
There  was  no  error  In  the  ruling.  Nor  was 
there  error  in  not  requiring  the  plaintiffs  to 
elect  which  of  the  defendants  they  would 
pursue,  nor  in  overruling  the  railroad  com- 
pany's motion  to  dismiss.  Both  of  these 
points  are  covered  by  the  first  division  of 
this  opinion. 

Tbe  original  petition  was  in  two  count& 
The  first  count  asked  for  $1,920  damages, 
and  the  second,  which  was  based  on  the  same 
facts,  asked  for  $1,920  actual  damages,  and 
for  double  damages  in  the  sum  of  $3,840. 
After  the  evidence  was  practically  all  in,  the 
plaintiffs  amended  the  prayer  of  the  second 


ooont  by  asking  Judgment  for  $2,642  actnal 
damages,  withdrawing  all  othor  prayers  and 
dismissing  the  first  count  of  their  petition. 
The  defendant  railroad  company  thereupon 
filed  a  motion  to  strike  this  amendmuit,  as  we 
have  already  said,  and  In  connection  there- 
with, and  subject  thereto,  it  also  asked  that 
the  trial  be  postponed  "until  sudi  time  as  tbe 
defendant  •  •  •  may  prepare  a  petition 
for  removal  and  bond  therefor,"  asking  that 
the  cause  be  removed  to  the  federal  court  of 
Ooundl  Bluffs,  Iowa.  The  court  refused  to 
grant  the  time  asked,  and  the  appellant  rail- 
road con^pany  complains  thereof.  The  orig;!- 
nal  petition  was  filed  on  the  asth  day  of 
March.  1908,  and  on  the  14th  day  of  Al>ni, 
1908,  the  railroad  company  filed  Its  petition 
and  bond  asking  an  order  of  removal  from  the 
district  court  of  Iowa  to  the  federal  court  of 
Iowa.  This  petitlcm  was  based  on  the  allega- 
tion that  the  defendant  was  a  citizen  of  the 
state  of  Illinois,  and  that  It  was  improperly 
Joined  with  the  railway  company.  The  case 
was  ordered  removed  to  the  Circuit  Court  of 
the  United  States,  and  was  thereafter  duly 
taken  to.  said  court,  where,  after  a  hearing.  It 
was  ronanded  to  the  district  court  of  Iowa. 
There  was  thus  an  adjudication  by  a  court 
with  jurisdiction  that  the  case  was  not  re- 
movable to  the  federal  court,  notwithstanding 
the  amount  i>t  plaintiff's  claim,  and  hence 
the  app^ant  railroad  company  had  no  right 
to  a  second  order  of  removal  nor  to  a  post- 
ponement of  the  trial  for  the  purpose  of  pe- 
titioning therefor.  Tbe  proceedings  for  a 
removal  to  tbe  federal  court  and  tbe  orders 
made  therein  are  embodied  in  an  amendment 
to  the  appellee's  additional  abstract  This 
amendment  the  appellant  moves  to  strike. 
The  motion  is  overruled.  The  original  ab- 
stract did  not  present  the  record,  and  not 
until  appellants'  argument  was  filed  did  it 
appear  to  the  ai^teliee  that  the  record  would 
be  necessary  to  a  full  understanding  of  the 
situation.  The  petition  for  removal  and  the 
orders  removing  the  case  and  remanding  it 
to  the  district  court  are  part  of  the  record 
of  the  district  court  which  may  properly  be 
brought  before  this  court  The  verdict  and 
judgment  have  ample  support  in  the  evi- 
dence, and  we  find  no  error  for  which  there 
should  be  a  reversal. 
The  judgment  is  therefore  affirmed. 


SALtNGEB  V,    WESTERN   UNION  TMiE- 

GRAPH  CO. 

(Supreme  Court  of  Iowa.    May  14,  1910.) 

1.  WriNESSBS  (i  268*)— Cboss-Exauihation— 
Krowledob  ahd  Oppobttjnity  to  Know. 
Wher^  in  a  suit  for  failure  to  deliver  a 
message,  plaintiff,  who  claimed  as  damages  ex- 
penses of  a  railroad  trip,  only  purported  to  stat» 
expense  items  in  round  numben  as  "something 
like,"  a  proposed  cross-examination  aa  to  wheth- 
er he  actually  paid  out  any  money  or  rode  on 
"transportation,     and  whether  amounts  stated 
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by  him  were  what  he  supposed  warn  the  actual 
fare,  or  were  expenses  actually  incurred,  should 
have  been  allowed  to  test  his  knowledge  and  op- 
portunity to  know  wtxat  the  actual  fare  was. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  932;  Dec  Dig.  jm*] 

2.  Words  and  Phbases— "Tbanspobtation." 

If  the  word  "transportation"  may  be  con- 
strued as  something  more  than  a  free  pass,  it 
may  also  be  construed  as  something  less  or  other 
than  regular  fare,  and  may  be  applied  to  an  ex- 
cursion rate. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  toI.  8,  pp.  7075,  7076.] 

3.  Telbobaphb  and  Teuephonbs  «  06*)  — 
Neougbnce  or  Tixeghaph  Compant— Ac- 
tion TBEBEPOB— BUBDEN  OF  PBOOF. 

The  burden  was  on  plaintiff  suing  a  tele- 
graph company  for  negligence  not  only  to  prove 
unreasonable  delay  in  delivery  of  a  measage,  but 
his  measure  of  damages. 

[Kd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  61 ;   Dec;  Dig.  i 

aa*] 

4.  Tkleobaphs  and  Telefbonxb  (I  73*)— De- 
lay IN  Delivbbt  or  Mesbaoes— Dauages 
—Question  foe  Jubt. 

Damages  for  delay  in  delivery  of  a  mes- 
sage is  a  jury  question,  and  this  is  particularly 
true  as  respects  the  value  of  lost  time. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  I  76;  Dec.  Dig.  i 
73.*] 

5.  Etidencx  (i  485*)  — Opinion  Evidence  — 
Damages. 

Damages  by  reason  of  loss  of  time  must  be 
proven  by  opinion  evidence. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  48&*] 

6.  E^^IDENCE  (1 668*)— EiracT  or  Opinion  Dv- 
IDENCI^— Dakages. 

Juries  are  not  bound   by  the  opinions  of 
witnesses  as  to  damages,  though  uncontradicted. 
[Ed.    Note. — For   other  cases,   see   Evidence, 
Cent.  Dig.  |  2394;   Dec.  Dig.  i  508.*] 

7.  Teleobaphb  and  Telephones  (8  73*)  — 
Delivest  or  Message— Action  fob  Delay 
—Findings  as  to  Damaoeb— Dibection  bt 

CODBT. 

Evidence,  in  a  suit  for  failure  to  deliver  a 
message,  held  not  to  warrant  the  court  in  di- 
recting a  finding  for  plaintiff  as  to  the  amount 
of  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  73.*] 

8.  Judges   (|   1*)— Reqdibkd   Acts— Lawful 

PEB»>B1(ANCK. 

An  act  required  to  be  performed  by  the 
"judge"  may  be  lawfully  performed  by  him  sit- 
ting as  a  court 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  |1;   Dec.  Dig.  I  1.*] 

9.  Appkal  and  E<kbob  ({  816*)  —  Cebtetied 
Case  —  CouPLiANCB  with  Statute,  Ab- 
stract, AND  Cebtuticatb. 

An  entry  in  the  abstract  in  a  case  certified 
to  the  Supreme  Court  pursuant  to  Code,  {  4110, 
stated  that  "defendant  is  granted  a  certificate  of 
appeal,"  >uid  also  contained  a  statement  that 
"the  ooart  before  whom  the  said  canse  was  tried 
signed  a  certificate,"  etcy,  and  it  was  claimed 
that  it  disclosed  that  the  certificate  was  made 
by  the  court  Instead  of  the  "trial  judge,"  as  re- 
quited by  the  statute,  but  the  abstract  also  set 
out  in  full  the  certificate  which  purported  to  be 
signed  by  "Z.  A.  C,  Judge.,"  and  averred  that 
it  was  dnly  filed.     Held,  that  the  certificate 


as  shown  by  such  abstract  complied  with  every 
formal  requirement  of'  the  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  316.*] 

10.  Teleobaphb  and  Telephones  (|  64*)— 
Negligence  of  Telegraph  Compant — Ac- 
tion THEBEroB — Damages  Hecovebable— 
Sebvice  or  Claim  Thebepob. 

In  a  case  wherein  plaintiff's  canse  of  action 
against  a  telegraph  company  had  fully  accrued, 
expenses  reasonably  neceasary  and  constituting 
the  larger  part  of  his  measure  of  damages  could 
be  recovered,  though  incurred  after  his  claim 
was  served  on  defendant  pursuant  to  Code,  { 
2164,  requiring  claim  to  be  made  "within  sixty 
days"  after  the  cause  of  action  accrues. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  42 ;  Dec.  Dig.  I 
54.*] 

11.  Damages    (|   26*)— Subjectb   Thebeof— 

Future  E2xpenses. 

Future  expenses  reasonably  necessary  to  be 
incurred  often  form  part  of  the  measure  of  dam- 
ages. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  t  28.*] 

12.  Appeal  and  Ebbob  (|  1127*)— Motion  fob 
Affibmance — Sbbvicb  or  Aboument. 

A  motion  for  affirmance  for  failure  of  ap- 
pellant to  serve  his  argument  within  the  time 
reauired  by  the  rules  of  court  should  be  made 
l>efore  the  original  submission,  and  where  filed 
with  the  petition  for  a  rehearing  after  the  opin- 
ion had  been  handed  down  after  the  original 
submission,  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4437;   Dec  Dig.  S  1127.*] 

13.  Appeal  and  Ebbob  (t  773*)— Sebvick  or 
Aboument— Delat  as  jurisdictional. 

Failure  of  appellant  to  serve  bis  argument 
within  the  time  required  by  the  rules  of  court  is 
not  jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  773.*] 

14.  Appeal  and  Ebbob  (f  1127*)— Failure  to 
Serve  Aboument- Effect. 

Though  failure  of  appellant  to  serve  his 
argument  would  furnish  excuse  for  failure  to 
answer  it,  it  would  not  furnish  an  excuse  for 
failure  to  ask  an  affirmance  on  account  thereof 
before  the  original  submission. 

[£M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1127.*] 

Appeal  from  District  Court,  Carroll  Coun- 
ty;  Z.  A.  Church,  Judge. 

Action  to  recover  dRsoaKes  reBultlng  from 
the  negligence  of  defendant  In  falling  to 
transmit  and  deliver  a  telegram  addressed 
to  plaintiff.  Verdict  and  Judgment  for  plain- 
tiff for  $95,  from  which  defendant  appeals; 
the  judge  or  court  granting  a  certificate  of 
appeal  on  defendant's  request.    Reversed. 

See,  also,  111  N.  W.  820. 

Lee  &  Bobb,  for  appellant  B.  I.  Salinger, 
pro  se. 

PER  CURIAM.  Plaintiff  alleges  that  on 
the  9tb  of  February,  1903,  he  sent  a  message 
by  defendant's  line  from  Milwaukee  to  one 
Korte,  at  Carroll,  Iowa,  which  was  also 
plalnturs  place  of  residence,  In  this  lan- 
guage^ "Wire  quick  how  soon  I  must  be 
home,"  and  In  response  to  this  message 
Korte  delivered  to  the  d^endant  company 
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for  traiiBiiilsslon  to  plalntUt,  at  Milwaukee, 
a  telegram,  advising  trim  tbat  he  need  not 
be  at  home  In  Carroll  until  noon  of  Wednes- 
day, Febru&ry  11,  1903;  that  the  said  mes- 
sage was,  through  the  negligence  of  defend- 
ant, either  never  transmitted  at  all,  or  not 
delivered  to  plaintiff  at  the  destination  Indi- 
cated ;  that  plaintiff  had  unfinished  business 
In  the  cities  of  Milwaukee  and  Chicago,  and 
also  causes  pending  in  the  district  court  at 
Carroll,  and  sent  his  message  to  Korte  in 
order  to  ascertain  whether  he  might  finish 
his  business  In  said  dtles,  and  still  have 
time  to  reach  Carroll  to  attend  the  manage- 
ment of  said  causes;  that,  falling  to  receive 
any  answer,  he  was  greatly  worrleid  and 
mentally  dUturbed,  and  obliged  for  safety's 
sake  to  return  to  Carroll  before  finishing 
his  business  in  said  cities;  that.  If  he  had 
received  the  answer  sent  by  Korte,  he  could 
have  finished  his  said  business,  and  would 
have  been  free  from  mental  anxiety;  that 
be  has  since  been  obliged  to  return  to  said 
cities  to  finish  said  business,  which  would 
have  been  nnnecessary  if  the  said  message 
had  been  transmitted  and  delivered  to  plain- 
tiff; that  by  reason  of  the  premises  he  has 
been  damaged  in  the  sum  of  $09.75;  and 
that  on  Febmary  16,  1903,  he  filed  with  de- 
fendant a  written  demand  and  statement  of 
claim  against  dtfend^nt.  In  which  defendant 
was  advised  of  tiie  nondelivery  of  the  mes- 
sage, and  on  acoonnt  of  not  getting  it  he 
came  home  wlOiont  finishing  his  business, 
and  "will  have  to  return  for  that  purpose." 
The  plaintiff  was  examined  as  a  witness 
in  bis  own  behalf.  He  testified  that,  after 
arranging  his  matters  In  court  at  Carroll, 
he  returned  to  Milwaukee  to  finish  up  his 
business  there.  As  bearing  on  the  measure 
of  his  damages,  be  testified  as  follows :  "A. 
I  think  the  railroad  fare  was  about  $15  each 
way.  The  sleeping  car  fare  between  Chi- 
cago and  Carroll  was  $2.50  each  way.  And 
on  the  way  home  I  couldn't  say  exactly 
what  the  meals  cost,  probably  $1.50  for  the 
trip.  Two  meals  to  eat  (Defendant  moves 
to  strike  out  the  answer  of  the  witness  for 
the  reason  it  Is  incompetent,  irrelevant,  and 
Immaterial,  not  a  proper  measure  of  dam- 
ages in  this  case,  and  it  Is  not  what  the  fare 
would  be,  but  what  he  had  to  pay.  Motion 
overruled.  Defendant  excepts.)  Q.  Now, 
you  were  compelled  to  return  to  Chicago  and 
Milwaukee  after  that  to  finish  your  busi- 
ness? (Defendant  makes  same  objection. 
Same  ruling,  and  defendant  excepts.)  A. 
I  was  compelled  to  return  and  finish  my 
business,  and  did  so.  As  soon  as  I  got 
home,  I  found  out  that  this  answ»  had 
been  sent  As  soon  as  I  got  things  straight- 
ened up,  I  returned.  The  fare  to  Milwaukee 
was  something  like  $15,  and  the  sleeping 
car  fare  was  $2.50,  and  the  meals  cost  on 
each  particular  trip  probably  $1.50  each 
way.  (Defendant  moves  to  strike  out  of  the 
evidence  of  the  witness  here  upon  the  ques- 
tion as  to  what  the  railroad  fare  and  sleep- 


ing car  fare  was,  as  the  response  being  the 
fhre  was  so  much,  and  not  being  as  to  what 
he  actually  paid  for  the  trip.  The  fare  is 
not  the  measure  of  the  damage,  but  the  actu- 
al outlay  by  himself.  Motion  overruled.  De- 
fendant excepts.)  A.  I  have  not  said  that 
I  was  compelled  to  pay  $15  railroad  fare, 
$2.50  sleeper  fare,  and  $1.50  for  meals  com- 
ing this  way.  Q.  Say  what  it  should  be. 
(Same  objection.  Same  ruling.  Defendant 
excepts.)  A.  I  said  I  was  compelled  to  make 
one  useless  round  trip  between  Carroll  and 
Milwaukee,  and  that  the  round  trip  fare  waa 
something  like  $30,  and  that  the  sleeping 
car  fare  was  something  like  $5.  Th<>  wenm 
on  the  road  simply  on  the  round  inp  would 
be  something  like  $3.  But  that  item  I  can- 
not tell  exactly  because  I  cannot  tell'  what 
hour  exactly  I  made  the  secpnd  useless  trip." 
He  also  testified  that  the  r^m  to  Mil- 
waukee consumed  two  days'  time.  As  to  the 
value  of  his  time,  he  testified  as  follows: 
"At  that  time,  court  being  in  session,  and 
my  time  to  anybody  and  myself  included 
was  worth  at  least  $25  a  day."  All  the 
foregoing  testimony  was  received  over  abun- 
dant objection  by  the  defendant  On  cross- 
examination  he  testified  that  he  was  not  at- 
tending court  in  Milwaukee,  and  the  "mat- 
ters in  this  court  were  disposed  of  when  I 
went  back."  On  cross-examination  defend- 
ant propounded  to  the  witness  the  follow^ 
ing  questions :  "Q.  Now,  \Ba't  it  a  fact;  Mr. 
Salinger,  that  in  the  matter  of  railroad  fare 
that  you  didn't  pay  out  any  money,  but 
rode  on  transportation?  Q.  Isn't  It  a  fact, 
Mr.  Salinger,  that  yon  didn't  pa^  out  any 
money  in  your  trip  coming  and  going  on  the 
railroad?  Q.  The  amounts  that  you  have 
given  here  In  response  to  your  counsel's  in- 
terrogatories as  to  what  was  expended,  you 
were  merely  giving  as  what  you  suppose  ia 
the  actual  fare  for  the  trip,  and  not  any 
expenses  actually  incurred."  To  eadi  of 
these  questions  the  plaintiff  interposed  an 
objection  as  incompetent,  irrelevant,  and 
immaterial,  and  not  cross-examination,  and 
this  objection  was  sustained  as  to  eadi. 

1.  The  plaintiff  was  the  only  witness  in  his 
own  behalf,  and  substantially  all  of  his  tes- 
timony has  been  set  forth  above.  The  defend- 
ant introduced  no  evidence.  The  trial  court 
Instructed  the  jury  as  follows:  "The  negli- 
gence of  the  defendant  having  been  estab- 
lished, you  are  further  Instructed  that  under 
the  undisputed  testimony  the  plaintiff  is  en- 
titled to  recover  at  least  the  sum  of  $88.75, 
and  your  verdict  must  be  for  the  plaintiff, 
and  not  less  than  $8S.75.  You  should  also 
allow  the  plaintiff  such  further  damages  as 
the  evidence  may  show  yon  resulted  to  him 
from  mental  worry  due  to  defendant's  negli- 
gence. But  since  plaintiff  does  not  claim 
more  than  $90.75  in  all,  and  therefore  you 
cannot  allow  more  than  $11  for  the  said  al- 
leged worry.  Your  verdict  must  be  for  the 
plaintiff.  It  must  not  be  less  than  $88.76 
and  cannot  be  greater  than  $99.75.'* 
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The  appellant  complains  of  the  rallnga  of 
the  court  aa  above  Indicated  and  of  these 
Inatmctions  which  were  duly  excepted  ta 
The  points  involved  are  so  connected  that  we 
will  consider  them  together.  We  will  direct 
oar  flrat  attrition  to  the  attempted  cross-ex- 
amination of  the  plaintiff  as  to  what,  if  any- 
thing, be  actually  paid  in  the  way  of  ex- 
penses. Apptilant'B  argument  is  partly  based 
upon  the  assumption  that  the  mtuaifest  pur- 
pose of  the  cross-examination  was  to  show 
that  the  plaintiff  traveled  upon  a  free  pass, 
and  that  therefore  the  cross-examination 
should  have  been  permitted.  It  is  argued  by 
appellee  that  there  is  not  a  suggestion  con- 
tained in  the  record  proper  that  he  traveled 
upon  n  free  pass,  and  that  this  assumption  Is 
unwarranted.  It  Is  argued  that  the  word 
"transportation,"  which  was  used  in  the 
cross-examination,  does  not  necessarily  im- 
port free  transportation.  It  is  also  argued 
that  such  an  act  on  his  part  would  have 
been  a  violation  of  the  interstate  commerce 
act  and  therefore  criminal,  and  that  we 
should  not  indulge  in  a  presumption  of  crim- 
inality as  a  basis  for  a  review  of  the  record. 
For  the  sake  of  the  discussion,  let  ai^>eUee'8 
contention  be  conceded.  The  proposed  cross- 
examination  was  nevertheless  clearly  permis- 
sible. The  plaintiff  in  his  direct  examina- 
tion only  purported  to  state  approximately 
the  usual  fare.  It  was  stated  in  round  num- 
bers as  "something  like."  The  proposed  cross- 
examination  fairly  tended  to  test  the  knowl- 
edge of  the  witness  and  his  opportunity  to 
know  what  the  actual  fare  was.  If  the  word 
"transportation"  may  be  construed  as  some- 
tliing  more  than  a  free  pass,  it  might  also  be 
construed  as  something  lees  or  other  than 
regular  fare.  It  might  .be  applied  to  an  ex- 
cursion rate,  and  this  might  be  less  than  the 
fare  as  testified  to  by  the  plaintiff.  From 
any  point  of  view,  we  see  little  Justlflcatlon 
for  the  trial  court's  refusal  of  the  cross-ex- 
amination. However,  Just  what  the  answers 
to  such  cross-examination  might  have  dis- 
closed Is  a  question  so  problematical  and  un- 
certain that  we  would  hesitate  to  reverse  on 
account  thereof.  But  the  trial  court  not  only 
emphasized  the  error  in  his  instructions,  but 
quite  supplanted  the  Jury  in  his  peremptory 
direction  that  their  verdict  must  be  for  the 
plaintiff  and  for  not  less  than  $8a75.  The 
only  warrant  for  this  direction  was  that  the 
plaintiff  testified  to  the  items  above  indicated 
and  to  the  loss  of  two  days'  time  at  $26  a 
day.  The  burden  was  upon  the  plaintiff  to 
prove  not  only  the  unreasonable  delay  on  the 
part  of  the  defmdant  in  the  delivery  of  the 
message,  but  his  measure  of  damage  also. 
Granted  that  bis  testimony  was  sufficient  and 
abundant  to  warrant  the  Jury  in  rendering 
the  rerdlct  wliich  the  court  directed,  the 
question  was  nevertheless  a  Jury  questioa 
This  is  particularly  true  as  to  the  value  of 
the  lost  time.  Not  tbat  the  amount  of  the 
claim  for  lost  time  was  so  extraordinary  as 
contended  by  appellant,  but  the  answer  of 


the  plaintiff  as  a  witness  did  contain  tbe  im- 
pUcatioo  that  |25  pet  day  was  fixed  upon  as 
the  value  of  his  time  while  in  court.  His 
cross-examination  discloses  the  fact  that  he 
was  not  engaged  In  court  on  his  Milwaukee 
trip,  and  that  he  finished  his  court  business 
at  Carroll  before  the  trip  was  made.  It  is  a 
matter  of  common  knowledge  tbat  attorneys 
do  make  a  distinction  between  the  value  of 
their  time  and  service  in  court  as  compared 
with  time  and  service  out  of  court,  and  this 
distinction  is  implied  in  the  plaintiff's  testi- 
mony. There  is  the  further  consideration ' 
that  items  of  this  kind  must  t>e  proved  by 
opinion  evidence,  and  such  opinions  are  in 
the  nature  of  expert  opinions.  We  have  al- 
ways held  that  Juries  are  not  bound  by  them, 
eyen  though  they  be  uncontradicted.  Assum- 
ing, therefore,  that  the  evidence  was  suf- 
ficient to  warrant  tbe  Jury  in  acc^tlng  it,  it 
was  not  such  as  to  warrant  the  court  in  di- 
recting a  peremptory  finding  thereon.  Chica- 
go, A.  &  N.  Ry.  Co.  V.  Whitney,  121  N.  W. 
1043. 

2.  The  amount  involved  in  this  case  Is  less 
than  $100.  It  comes  to  us  on  a  certificate  of 
the  trial  Judge  under  section  4110,  Code.  Ap- 
pellee assails  the  sufllciency  of  such  certif- 
icate, or,  rather,  the  sufllclency  of  the  show- 
ing in  the  abstract  that  a  proper  certificate 
was  made.  It  is  claimed  that  the  abstract 
discloses  that  tbe  certificate  was  made  by 
the  "court";  whereas,  the  statute  requires  it 
to  be  made  by  the  "trial  Judge."  The  basis 
for  this  contention  is  tbat  the  Judgment  en- 
try in  the  case  contained  tbb  following  state- 
ment: "Defendant  is  granted  a  certificate  of 
appeal."  The  abstract  also  contains  a  state- 
ment that  "the  court  before  whom  tbe  said 
cause  was  tried  signed  a  certificate,"  etc. 
It  is  argued  that  the  statute  makes'  a  distinc- 
tion between  tbe  terms  "court"  and  "Judge," 
and  this  is  undoubtedly  so.  A  "Judge"  is  not 
necessarily  a  "court,"  although  a  "court"  nec- 
essarily Includes  the  "Judge."  If  the  statute 
had  required  the  certificate  to  be  made  by  the 
court,  it  might  be  more  plausibly  argued  tbat 
it  was  not  sufficient  that  such  certificate  be 
made  by  a  Judge.  The  converse  of  tills  argu- 
ment is  not  so  plausible.  If  an  act  is  requir- 
ed to  be  performed  by  tbe  "Judge,"  we  see 
no  reason  why  it  may  not  be  lawfully  per- 
formed by  such  Judge  while  sitting  as  a 
"court"  Be  that  as  It  may,  tbe  further  state- 
ment of  the  abstract  quite  cots  the  ground 
from  under  the  contention  of  appellee.  Tbe 
abstract  not  only  states  that  the  court  signed 
a  certificate,  but  it  sets  out  the  certificate  in 
full,  and  this  certificate  purports  to  be  signed 
by  "Z.  A.  Church,  Judge."  This  certificate 
complies  with  every  formal  requirement  of 
tbe  statute,  and  tbe  abstract  avers  that  it 
was  duly  filed  in  the  cause.  We  think  it  was 
sufficient. 

3.  The  defendant  moved  In  the  court  below 
for  a  dlsmlHwil  of  plaintiff's  case  on  the 
ground  that  the  alleged  expense  incurred  by 
him  did  not  accrue  until  after  he  served  his 
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written  claim  ander  the  proTlslonB  of  section 
2164  of  the  Code,  and  It  presents  the  same 
question  here.  The  alleged  tort  of  defendant 
occurred  on  February  9th.  PlalntifF  returned 
home  on  February  10th.  His  written  claim  or 
demand  was  served  upon  defendant  on  Feb- 
ruary 16th.  His  return  trip  to  Milwaukee  oc- 
curred afterwards.  The  loss  of  time  and  ex- 
pense of  this  trip  furnished  the  larger  part 
of  plalntifT's  measure  of  damage.  We  think 
the  point  Is  without  merit  The  provision  of 
the  statute  is  that  such  a  claim  must  be  made 
"within  sixty  days"  after  the  cause  of  action 
accrues.  We  are  not  prepared  to  say  that 
the  service  of  such  claim  would  have  been 
premature  even  though  plalntifT's  cause  of 
action  had  not  fully  accrued,  provided  the 
tort  of  the  defendant  was  complete.  In  this 
case  the  necessity  for  such  extra  trip  back  to 
Milwaukee  as  a  result  of  the  alleged  tort  cre- 
ated a  liability  on  the  part  of  the  defendant 
to  the  plaintiflT  for  the  loss  of  time  and  ex- 
pense reasonably  necessary  to  accomplish  It. 
Its  liability  for  such  necessary  trip  was  nei- 
ther more  nor  less  after  it  was  actually  made 
than  it  was  after  It  was  rendered  necessary, 
although  the  method  of  proof  would  be  dif- 
ferent Future  expenses  reasonably  neces- 
sary to  be  Incurred  ottea  form  a  part  of  the 
measure  of  damages. 

4.  The  appellee  has  filed  a  motion  for  af- 
firmance of  the  Judgment  on  the  alleged 
ground  that  appellant  failed  to  serve  his  ar- 
gument upon  him  within  the  time  provided 
by  the  rules  of  the  court  This  motion  was 
not  filed  prior  to  the  original  submission  of 
the  case.  It  was  filed  only  after  an  opinion 
bad  been  handed  dtfwn  after  the  original  sub- 
mission, and  was  filed  simultaneously  with 
the  petition  for  a  rehearing.  Under  such  cir- 
cumstances, the  appellee  is  not  entitled  to  a 
consideration  of  his  motion.  If  he  desired  to 
ask  an  affirmance  upon  such  ground,  he 
should  have  asked  It  before  the  original  sub- 
mission. If  his  contention  be  true  that  prop- 
er service  of  appellant's  argument  was  not 
made  upon  him  within  the  time  provided  by 
the  rules,  such  failure  was  in  no  sense  Juris- 
dictional. There  is  an  issue  between  the  par- 
ties as  to  whether  service  of  appellant's  argu- 
ment was  made.  Assuming  that  it  was  not, 
such  failure  would  furnish  abundant  excuse 
for  the  failure  of  appellee  to  file  an  answer- 
ing argument  In  such  case  he  could  not  be 
deemed  to  know  that  there  was  any  argument 
on  the  part  of  appellant  to  be  answered.  But 
such  alleged  failure  on  the  part  of  appellant 
furnished  appellee  no  excuse  for  failure  to 
ask  an  affirmance  on  account  thereof  before 
the  original  submission.  The  submission  of 
the  case  was  taken  in  ordinary  course.  The 
appellee  knew  th«i,  as  well  as  he  knows  now, 
that  appellant's  argument  had  not  been  served 
upon  him.  Nor  Is  he  In  any  position  now  to 
complain  of  a  want  of  opportunity  to  make 
argument  oo  bis  own  part    The  granting  of 


a  rehearing  necessarily  annulled  the  former 
opinion  and  afForded  appellee  an  opportunity 
for  argument,  and  he  has  fully  availed  him- 
self thereof.  We  will  not  therefore,  under- 
take to  determine  whether  the  attempted 
service  of  appellant's  argument  was  legally 
sufficient  or  not 

6.  Whether  the  customary  fare  can  be  re- 
garded as  an  item  of  damages  where  plaln- 
tlfT  has  traveled  upon  a  free  pass  Is  a  ques- 
tion upon  which  we  reserve  opinion.  On 
some  phases  of  it  we  are  not  wholly  agreed. 
In  view  of  the  great  doubt  whether  It  fairly 
arises  upon  this  record,  we  prefer  to  leave 
It  as  an  open  question  for  future  considera- 
tion In  a  proper  ca8& 

For  the  errors  already  noted,  the  judgment 
entered  below  must  be  reversed. 


SHEA  T.  C3UTIiBB. 

STEGLB  V.  SAME. 

(Supreme  Court  of  Iowa.    May  12,  1910.) 

1.  Contracts  (5  45*)--Action  fob  Account- 
INQ — Gewuiheness  or  Siqnatcre. 

In  an  action  for  an  accounting  of  business 
done  by  defendant,  and  for  judgment  for  2  per 
cent,  of  the  profits  under  an  alleged  contract 
whereby  plaintiff  was  to  work  for  defendant 
and  recover  such  profits  as  pait  compensation, 
evidence  held  not  to  show  that  the  contract 
was  signed  by  defendant. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  45.*] 

2.  Altbbation  of  Instbxtkents  (I  29*)— Evi- 

DENCE — KBASUBES  AND   INTEBLINEATIONS. 

In  such  an  action,  evidence  held  not  to 
show  that  erasures  and  interlineations  in  the 
copy  of  a  contract  relied  upon  by  plaintiff  were 
made  by  defendant  or  with  his  knowledge  and 
consent  so  as  to  bind  bim. 

[Bd.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Dec.  Di»  {  29.*] 

3.  CONTBAOTS  (I  28*)— PABOt  CONTBACT— Evt- 

DENOE. 

Evidence  held  insufficient  to  establish  a 
parol  contract  between  the  parties  precedent  to 
a  written  one. 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  11  133-140,  1782-1784;  Dec.  Dlg.J 
28.*] 

4.  OoNTBACTS  (I'  S2*)— Ineffective  Written 

CONTBACT— PBECEDENT  PABOL   OONTBACT. 

Where  the  written  contract  between  plain- 
tiff and  defendant  does  not  bind  defendant,  not 
by  any  fraud  or  imposition  on  defendant  but 
by  the  act  of  plaintiff,  the  precedent  parol  con- 
tract cannot  bie  the  foundation  of  a  suit. 

[EM.  Note.— For  other  cases,  see  Goutracta, 
Cent  Dig.  1 149;  Dec.  Dig.  S  32.*] 

Appeal  fr<Hn  District  Court,  Polk  Coonty; 
James  A.  Howe,  Judge. 

These  are  two  actions  In  equity,  tried  to- 
gether In  the  lower  court,  In  each  of  which 
plaintltF  asked  an  accounting  by  defendant 
as  to  the  business  done  by  him  as  contractor 
and  Jobber  of  steam,  water,  and  gas  fittings, 
plumbing,  sewer  work,  and  pipe  covering  in 
Des  Moines,  in  the  one  case  from  Septemba* 
1,  1904,  to  January  1,  1906,  and  In  the  sec- 
ond case  from  January  2,  1905,  to  January 
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1.  1906^  and  for  Judgment  In  each  caae  against 
the  defendant  for  2  per  cent  of  titte  proflta 
of  bis  bnalneaa  dnrlng  the  period  apedfied 
under  an  alleged  cwttract,  by  which  plaintiff 
in  each  case  was  to  work  for  defendant  dar- 
ing the  Bpedfled  period  at  a  fixed  rata  of 
compensation,  and  reeelTe  In  addition  there- 
to Bald  2  per  cent  on  the  profits  of  his  busl- 
nesB.  In  the  Steele  case  plaintiff  also  asked 
reformation  of  the  written  contract  De- 
fendant In  each  case  denied  the  execution  of 
the  contract  relied  npon,  and  by  stipulation 
of  the  parties  the  evidence  was  Introduced  on 
the  question  whether  the  contracts  sued  up- 
on were  In  fact  executed;  evidence  Intro- 
duced In  either  case  to  be  considered  In  the 
other  ao  far  as  applicable.  By  further  stipu- 
lation It  was  agreed  that,  before  evidence  as 
to  the  accounting  was  introduced,  the  trial 
court  should  make  a  finding  In  each  case 
whether  plaintiff  had  established  such  con- 
tract as  to  entitle  him  to  have  an  account- 
ing of  defendant's  business.  After  hearing 
the  evidence  the  court  found  that  in  the 
Shea  case  the  defendant  did  not  execute  the 
contract  rdled  upon,  and  in  the  Steele  case 
that  the  contract  relied  upon  by  plaintiff 
bearing  the  defendant's  signature  had  been 
materially  altered  without  the  knowledge  or 
assent  of  d^endant,  and  was  therefore  in- 
valid. Thereupon  each  plaintiff  filed  an 
amendment  to  his  petition,  in  which  he  al- 
leged an  oral  contract  substantially  in  the 
terms  embodied  in  his  alleged  written  con- 
tract, which  oral  contract  had  not  been  re- 
duced to  writing,  and  asked  the  same  relief 
as  had  been  asked  on  the  alleged  contract  in 
writing.  The  defendant  in  each  case  an- 
swered the  amended  petition,  in  substance 
denying  the  allegations  thereof,  and  the 
court  entered  a  decree  denying  plaintiff  In 
each  case  any  relief,  and  entered  Judgment 
against  plaintiff  In  each  case  for  costs.  From 
these  findings  and  Judgments  the  plaintiff  in 
each  case  appeals.    Affirmed. 

Read  &  Read,   for  appellants.     Blake  ft 
Blake,  for  appellee. 

McCIaAIN,  J.    The  only  direct  testimony 

as  to  the  transactions  between  the  parties 
was  that  of  the  defendant  and  of  these  plain- 
tiffs, and  they  are  in  substantial  agreement 
to  the  effect  that  during  the  fall  of  1904 
there  were  convnsatlons  between  the  de- 
fendant and  both  Shea  and  Steele  with  ref- 
erence to  their  continuing  in  the  employ- 
ment ot  defendant  in  his  general  business  of 
plumbing  and  steam  and  gas  fitting  during 
the  year  1905,  at  a  fixed  rate  of  compensa- 
tion, with  the  additional  Inducement  of  some 
percentage  on  the  profits  of  the  business. 
Defendant  testified  that  two  per  cent  of  the 
profits  of  the  business,  after  deducting  losses 
by  bad  accounts,  etc.,  was  to  be  divided 
equally  between  the  plaintiffs.  On  the  other 
band,  plaintiffs  substantially,  agree  In  their 
testimony  that  each,  was  to  have  2  per  cent. 


ol  the  profits  in  the  entire  business,  and  tbat 
defmdant  represented  that  on  the  amount  of 
business  which  he  had  been  doing  this  would 
amount  to  at  least  $600  for  each  of  them. 
Bach  of  the  witnesses  testified  as  to  ef- 
forts made  towards  reducing  this  arrange- 
ment to  writing  by  means  of  two  separate 
contracts ;  defendant's  account  being  that  In 
the  latter  part  of  December,  19M,  at  the 
suggestion  of  plaintiffs,  be  wrote  out  two 
contracts,  one  for  each  of  them,  with  dupli- 
cates, signed  the  fonr,  and  delivered  one 
each  to  Shea  and  to  Steele,  that  Shea  dgned 
his  contract  and  returned  it  to  defendant, 
and  tbat  Steele  retained  his,  «cpressing  the 
desire  to  consider  the  matter  further.  There 
was  Introduced  in  evidence  an  Instrument  in 
defendant's  handwriting  (»  one  of  his  letter 
heads,  purporting  to  be  sudi  a  contract  as 
tbat  above  described,  dated  January  2,  1906, 
and  signed  by  both  defendant  and  Shea.  But 
Shea's  action  is  based  on  another  instru- 
ment written  by  himself,  purporting  to  be 
dated  September  1,  1004,  signed  by  himself, 
and  purporting  to  have  the  signature  of  de- 
fendant attached  thereto,  which  instrument 
differs  in  material  respects  from  the  one 
written  by  defendant  and  confessedly  signed 
by  botb  of  them.  Shea's  explanation  as  to 
these  two  Instruments  is  that,  some  days 
after  he  had  signed  the  instrument  drawn  by 
defendant,  he  expressed  to  defoidant  his  dis- 
satisfaction with  its  terms,  on  the  ground 
that  they  were  not  in  accordance  with  the 
previous  negotiations,  whereupon  defendant 
told  him  to  draw  snch  a  contract  as  he  want- 
ed, and  defendant  would  sign  It,  whereupon 
Shea  wrote  out  at  defendant's  desk,  on  one 
of  his  letter  heads,  the  contract  on  which  he 
sues,  and  handed  it  to  defendant,  who  after 
casually  inspecting  it  affixed  his  signature 
thereto  and  returned  it  to  Shea.  As  between 
Shea  and  defendant  the  principal  controver- 
sy is  as  to  the  genuineness  of  defendant's 
signature  to  this  alleged  second  contract,  the 
execution  of  which  defendant  unequivocally 
denies  in  bis  testimony. 

The  trial  court  had  before  it  not  only  the 
first  ctMitract  between  Shea  and  defendant 
with  defendant's  genuine  signature  thereto, 
but  also  the  Instrument  delivered  to  Steele 
with  defendant's  genuii:«  i^gnature,  and  a 
large  nnmber  of  bank  checks  bearing  defend- 
ant's signature,  conceded  to  be  genuine.  Ex- 
pert witnesses  as  to  handwriting,  after  ex- 
amining the  signatures  conceded  to  be  genu- 
ine, differed  in  opinion  as  to  whether  the  al- 
leged signature  of  defendant  to  the  contract 
drawn  by  Shea  was  genuine.  As  we  read 
the  testimony  of  these  witnesses  we  are  in- 
clined to  the  conclusion  that  those  fOr.the 
defendant  denying  the  genulnenesa  of  the 
signature  are  entitled  to  greater  credence. 
Those  testifying  for  the  plaintiff  admit  tbat 
the  signature  in  question  Is  quite  unlike  the 
other  signatures  of  the  defendant,  and  their 
explanations  as  to  how  tbcy  reach  the  con- 
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elusion  that  It  If  that  of  tbe  same  pem» 
who  wrote  the  signatures  conceded  to  be 
genuine  are  far  from  persuasive.  But  as 
tiie  Instruments  lutve  been  transmitted  to  us 
for  examination,  we  are  Inclined  to  give 
greater  weight  to  tbe  appearance  of  these 
signatures  than  to  the  testimony  of  the  ex- 
perts. It  Is  to  us  perfectly  plain  that  If  the 
signatures  of  defendant  conceded  to  be  genu- 
ine represent  his  ordinary  and  natural  me£h- 
od  of  signing  his  name,  then  the  signature  In 
question  is  not  bis,  unless  it  was  written  In 
an  assumed  or  unnatural  manner.  Counsel 
for  plnlntifls  practically  concede  that  tbe 
signature  In  question  does  not  appear  to  be 
that  of  the  same  person  who  wrote  the  sig- 
natures conceded  to  be  genuine,  but  they  at- 
tempt to  account  for  the  discrepancy  by  the 
claim  that  defendant  wrote  his  name  in  an 
unnatural  and  unusual  way,  with  the  pur- 
pose of  afterward  denying  tbe  execution  of 
the  contract  As  defendant  already  bad  a 
contract  signed  by  Shea,  It  does  not  seem 
reasonable  to  suppose  that,  while  the  occa- 
sion for  having  a  valid  contract  existed,  he 
Aould  have  conceived  the  purpose  of  pre- 
tending to  execute  a  contract  which  be 
might  afterwards  deny.  There  is  nothing  in 
the  evidence  to  support  this  theory,  unless  it 
be  a  statement  of  defendant's  stenographer 
as  a  witness  that  during  tbe  latter  part  of 
the  year  1906  defendant  said  to  her  tbat 
plaintiffs  might  think  they  had  contracts 
with  him,  but  they  would  find  out  that  they 
were  mistaken.  This  testimony  Is  not  very 
persuasive^  for  the  same  witness  testified 
that  Steele  told  her  In  the  faU  of  1905  that 
"Cutler  did  not  know  tbat  he  (Steele)  was 
going  to  bring  a  contract  and  make  him 
bold  to  It,  but  he  was  when  the  time  came." 
We  reach  the  conclusion,  which  was  that 
reached  by  the  trial  court,  that  there  is  not 
sufficient  evidence  to  support  Shea's  claim 
that  tbe  contract  in  his  handwriting  was  sign- 
ed by  defendant  Some  of  the  circumstances 
supporting  this  conclusion  are:  First  that 
the  instrument  written  by  him  Is  antedated 
September  Ist,  and  Shea  does  not  pretend 
that  there  was  any  conversation  between  him 
and  defendant  with  reference  to  this  very 
material  change,  which  would  give  him  2 
per  cent  on  the  business  for  practically  three 
months  preceding  tbe  execution  of  the  con- 
tract, which  both  of  them  had  already  sign- 
ed; and,  second,  that  during  his  subsequent 
employment  with  defendant  he  constantly  re- 
ceived compensation  for  extra  hours'  work 
beyond  the  $4  per  day  stipulated  In  the  con- 
tract, although  one  of  the  stipulations  In  the 
contract  which  they  bad  both  signed  was  that 
Shea  must  render  good  and  faithful  services 
to  the  best  of  his  ability,  and  "must  be  will- 
ing to  be  at  store  to  h^p  check  out  and  in 
the  men,  and  help  take  stock  account,  and  in 
other  work  pertaining  to  store  to  be  done  aft- 
er work  hours."  Shea  testified  that  he  had 
rendered  ■och  services  to  defendant  before 


and  after  the  usual  hours  for  work,  but  claim- 
ed that  the  extra  pay  he  had  received  was 
for  working  after  hours  and  on  Sundays  out 
of  the  shop,  and  that  he  received  no  extra  pax 
for  the  additional  services  he  was  to  render 
under  the  contract  in  carrying  on  the  general 
business.  A  further  discr^ancy  between  the 
contract  which  both  signed,  and  the  one  on 
which  plaintiff  relies,  is  that  the  former  pro- 
vides for  an  allowance-  to  Shea  of  2  per  cent 
of  the  gross  earnings  of  the  plumbing  busi- 
ness of  defendant  while  tbe  contract  written 
'by  Shea  specifies  this  additional  compensa- 
tion as  2  per  cent  of  all  business  dcme  by  tbe 
defendant  As  to  this.  Shea's  testimony  wai 
that  he  understood  the  term  "plumbing  busi- 
ness" to  include  all  of  defaidant's  business, 
although  be  was  In  fact  only  a  plumber,  and 
under  tbe  rules  of  the  unions,  to  one  of  which 
he  belonged,  was  not  allowed  to  do  steam  or 
gas  fitting,  or  other  kinds  of  work  within  the 
scope  of  def^idant's  business  than  that  of 
plumbing.  Shea  did  not  testify  that  he  ob- 
jected spedflcally  to  defendant  that  the  con- 
tract wbl<^  they  had  signed  was  not  in  ac- 
cordance with  their  agreement  In  any  of  these 
particular  respects,  but  only  that  in  some 
ways  not  pointed  out  such  contract  did  not 
correspond  to  their  agreement  It  does  not 
seem  reasonable  that  defendant  would  have 
agreed,  without  discussion  or  protest,  to  these 
material  modifications  of  a  contract  already 
fully  executed,  unless,  as  already  suggested, 
be  had  at  that  time  formed  a  purpose  of  pre- 
tending to  affix  to  the  contract  written  by 
Shea  a  signature  which  he  might  afterwards 
deny,  and  the  circumstances  lend  no  color 
whatever  to  any  such  purpose  on  his  part  In 
voluntarily  writing  bis  name  at  once  and 
without  objection  to  a  writing  materially  dif- 
ferent from  the  Instrument  for  which  it  was 
proposed  as  a  substitute.  There  is  no  other 
testimony  than  that  of  Shea's  to  the  actual 
affixing  of  defendant's  signature  to  tbe  con- 
tract on  which  Shea  has  sued;  for,  while 
both  Shea  and  Steele  testify  to  the  drcum- 
Btance,  Steele  only  says  that  defendant  sign- 
ed the  paper  which  Shea  presented  to  him 
without  pretending  to  Identify  this  contract 
as  the  one  which  defendant  thus  signed.  We 
are  satisfied  on  the  whole  record  tbat  Shea 
has  failed  to  prove  the  execution  by  defend- 
ant of  the  contract  on  which  he  sues. 

As  to  the  contract  relied  upon  by  Steele,  It 
is  sufficient  to  say  that  it  shows  several  era- 
sures and  interlineations  which  do  not  appear 
In  the  duplicate  wbid>  defendant  retained, 
^e  only  question  Is  whether  these  erasures 
and  interlineations  were  made  by  tbe  defend- 
ant or  with  bis  knowledge  and  consent,  and 
we  think  on  this  questl(m  Steele  has  not  sus- 
tained his  burden  of  proof.  We  have  in  the 
record  the  testimony  of  an  attorn^  to  whom 
Steele  presented  his  o^y  of  this  contract  for 
the  purpose  of  consulting  him  as  to  Its  mean- 
ing and  effect  and  ttie  witness  testifled  that 
it  did  not  then  show  tti«  «rasare>  and  Intw- 
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Uneatloiia  complained  6t.  Steele  did  not  tes- 
tify that  after  the  contract  was  delivered  tO' 
and  taken  away  by  blm  he  had  any  fnrther 
negotiations  with  defendant  as  to  the  making 
of  diangea,  nor  that  after  he  himself  signed 
thla  contract  It  was  presented  to  the  defend- 
ant and  acquiesced  In  fay  him  as  the  contract 
between  them.  Indeed,  Steele  does  not  tes- 
tify that  he  ever  ^flTlsed  defendant  that  he 
bad  signed  the  contract  after  having  retained 
It  for  consideration.  It  is  true  that  in  one 
portion  of  his  testimony  he  said  that  he  sign- 
ed it  after  these  erasures  and  interlineations 
bad  been  made  by  defendant,  but  this  state- 
ment seems  to  be  inconsistent  with  bis  other 
statement  as  to  what  took  place  with  refer- 
ence to  the  execution  oflthls  contract  We 
reach  the  conclusion  therefore  that  Steele  is 
not  entitled  to  recover  on  the  contract  on 
which  he  sues,  and  this  conclusion  makes  it 
unnecessary  to  consider  the  question  whether 
be  is  mtltled  to  have  the  contract  reformed 
so  as  to  show  that  his  2  per  cent,  should  be 
computed  on  the  entire  business,  and  not  sole- 
ly on  the  plumbing  business. 

There  is  not  enough  evidence  in  the  record 
to  Justify  the  granting  of  relief  to  either  of 
plaintiffs  on  an  oral  contract  which  through 
mistake  or  inadvertence  was  not  reduced  to 
writing.  The  conversations,  as  stated  by 
all  the  witnesses,  contemplated  written  con- 
traets.  There  was  unquestionably  some  at- 
tempt to  execute  written  contracts.  If  writ- 
ten contracts  binding  on  the  parties  were  not 
executed,  unless  the  failure  of  execution  re- 
sulted from  some  fraud  or  Imposition  on  the 
part  of  defendant,  plftiDtifFs  cannot  recover. 
No  such  fraud  or  imposition  appears.  Shea 
Toluutarily  abandoned  a  written  contract 
which  was  confessedly  binding  if  It  bad  been 
carried  out,  and  now  attempts  to  recover  on 
a  written  substitute  for  such  contract  Steele 
attempts  to  recover  on  a  contract  which  he 
has  rendered  Invalid  by  material  alterations, 
If  in  fact  it  was  ever  executed  on  his  part  so 
as  to  become  binding  on  him.  We  can  see  no 
ground  for  allowing  either  of  these  parties 
to  now  rely  upon  oral  conversations  preceding 
and  having  reference  t«  tiie  attempt  to  ex- 
ecute written  contracts. 

If  we  should  concede  good  faith  to  plain- 
tiffs, there  is  nothing  in  the  case  to  show  any 
Imposition  practiced  upon  them.  Shea  has 
received  payment  for  all  his  time,  and  for 
mncb  extra  time  at  the  rate  of  $4  per  day, 
although,  as  he  himself  testified,  the  usual 
rate  of  compensation  for  plumbers  was  $3.75 
per  day.  And  Steele,  who  was  qualified  only 
as  a  bookkeeper,  has  received  pay  at  the  same 
rate  which  he  was  previously  receiving  from 
defendant  for  the  same  kind  and  amount  of 
work. 

On  the  whole  case,  we  are  satisfied  that 
the  decree  and  Judgment  of  the  trial  court  In 
eadi  waa  right,  and  it  la  afllrmed. 


BOTNTON  V.  SALINGER  et  aL 
(Supreme  Court  of  Iowa.     May  16,  1910.) 

1.  Action  (J  38»)— Single  Cavse  or  Action 
—  Enforcing  Patuent  —  Foreclosube  — 
Complaint. 

The  petition,  by  a  vendor  against  his  ven- 
dee praying  for  judgment  for  deferred  payments, 
and  that  defendant  be  "required  to  perform  ber 
contract,  or  that  her  interest  in  said  property 
be  foreclosed,"  is  not  open  to  the  criticism  of 
demanding  different  and  independent  remedies, 
specific  performance  and  foreclosure,  and  so  of 
misjoining  causes,  but  merely  seeks  to  enforce 
payment  by  foreclosure,  in  accordance  with 
Code.  {«  4297,  4298. 

TBd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  549;    Dec.  Dig.  f  88.*] 

2.  Vbndob  and  PuRCHASEa  (J  273*)— Fore- 
closure OF  CONTBACT  OF  SALE— PETITION— 

Tendeb  of  Deed. 

The  vendor  being  under  no  obligation  to 
convey  till  full  payment,  his  petition  to  en- 
force pa3mient  by  foreclosure  of  the  vendee's 
rights  under  the  contract  need  not  allege  tender 
of  a  deed  conveying  the  property  or  tender  the 
deed,  though  in  an  action  at  law  a  different  rule 
would  prevail. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }  767;  Dec.  Dig.  f  273.»] 

8.  Vkndob  and  Purchaser  ({  280*)— Fore- 
closure OF  Contract  of  Sale— Proof  of 
Ownership  of  Land. 

Though  the  petition  by  a  vendor  to  enforce 
payment  by  foreclosure  of  the  vendee's  rights 
under  the  contract  of  sale  alleged  that  prior  to 
execution  of  the  contract  plaintiff  was  the  own- 
er of  the  Iota,  yet  defendant,  having  admitted 
execution  of  the  contract,  and  that  she  had 
taken  possession  thereunder,  and  all  that  was 
thereby  exacted  of  the  vendor  thereafter  being 
the  execution  of  a  deed,  proof  of  such  former 
ownership  was  not  necessary  to  a  prima  facie 
case  for  the  relief  prayed. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  791 ;  Dec.  Dig.  I  280.*) 

4.  Limitation  of  Actions  (8  167*)— Effect- 
Foreclosure  OF  Contract  of  Sale. 

An  action  to  recover  some  of  the  install- 
menta  under  a  contract  of  sale  of  land,  pro- 
viding for  pajrmcnt  of  the  purchase  price  in  in- 
stallments, being  barred,  the  cause  of  action  as 
to  each  installment  accruing  on  its  maturity, 
an  action  by  the  vendor  to  foreclose  the  con- 
tract is  barred  as  to  those  installments. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  653 ;   Dec.  Dig.  {  167.*] 

6.  Vendor  and  Purchaser  (|  190*>— Adverse 

Possession  of  Vendee. 

A  vendee  may.  not  base  a  claim  of  adverse 
possession  against  his  vendor  under  his  contract 
of  purchase,  pursuant  to  which  he  entered  into 
possession,  on  the  express  stipulation  that  he 
was  to  acquire  title  only  on  performance  of  its 
condition ;  the  enforcement  of  the  conditions 
not  being  barred  by  limitations. 

[EA.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  387 ;  Dec.  Dig.  (  190.*) 

6.  Payment  (|  45*)— vApplication. 

Payments  made  on  a  contract  on  which 
several  installments  were  due,  not  iiaving  been 
applied  by  either  party,  it  is  too  late  after 
suit  is  l>egun  for  eitner  party  to  elect  on  which 
installments  they  shall  be  applied ;  l>ut  it  being 
equitable,  they  will  be  applied  on  the  install- 
ments first  maturing,  since  barred  by  limita- 
tions. 

lEA.   Note.— For   other   cases,    see   Payment 
Cent  Dig.  {  124;   Dec.  Dig.  I  45.»] 
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7.  Vbndob  awd  Purchases  (J  294»)— Fobb- 

CT-OSURE  OF  CONTBACT  OF  SAIJ&— COSTS— AB- 
STRACTOR'S Fees. 

Fees  of  an  abstractor  cannot  be  taxed  as 
costs  in  an  action  by  a  vendor  to  foreclose  the 
contract  of  sale ;  the  contract  not  authorizing 
it,. and  the  statute  relied  on  relating  only  to  ac- 
tions to  recover  real  estate. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  830 ;   Dec.  Dig.  I  294.*] 

8.  Vendor  and  Purchaser  (J  280*)— BV>be- 
OLOSUBE  or  Contract  of  Sai.b— Proof  or 
TnxE. 

Action  te  foreclose  a  contract  of  sale  being 
brought  by  one  only  of  the  vendors  named  there- 
in, and  the  presumption  being  that  both  con- 
tinue to  be- owners  thereof,  plaintiff,  though  al- 
leging in  the  petition  that  he  is  the  owner  tb^e- 
of,  must  prove  his  interest;  defendant  demand- 
ing strict  proof  of  the  allegation  of  ownership. 
[ESd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Di»k  {  280.*] 

Appeal  from  District  Court,  Carroll  Coun- 
ty;  Z.  A.  Cburch,  Judge. 

Plaintiff  alleged  his  former  owneirsblp  of 
lots  9  and  10  In  block  3  of  Carroll,  and  that 
on  September  16,  1897,  the  parties  hereto  en- 
tered into  an  agreement  by  ^tbe  terms  of 
which  C.  D.  Boynton  and  Cora  B.  Boynton 
undertook  to  convey  said  lots  to  Lucy  M.  Sa- 
linger, upon  payment  of  $4,000  In  payments 
as  [H>eclfi^;  that  tbe  first  two  Installments 
and  several  sums  had  been  paid,  and  prayed 
for  Judgment  In  tbe  sum  of  $4,183.33,  with  in- 
terest at  7  i>er  cent,  per  annum  from  June  15, 
1908.  Tbe  defendant  answered  by  admitting 
the  execution  of  tbe  contract  as  alleged,  de- 
manding strict  proof  of  plalntlfC's  ownership 
thereof,  denying  that  the  contract,  save  the 
credits  alleged,  was  wholly  unpaid,  electing 
to  have  payments  credited  on  the  $1,000  last 
payable,  and  averred  open,  notorious,  and  ad- 
verse, continuous  possession  of  the  property 
since  September  15,  1897,  and  that  all  pay- 
ments save  the  last  were  barred  by  the  stat- 
ute of  limitations.  On  bearing,  tbe  court  en- 
tered a  decree  of  foreclosure  as  prayed.  Tbe 
defendants  appeal.    Reversed  and  remanded. 

L.  H.  Salinger,  for  appellants.  W.  G.  Saul, 
for  aiipellee. 

liADD,  J.  Tbe  contract  for  tbe  sale  of  the 
lots,  with  house  thereon  and  furniture  there- 
in, was  executed  September  15,  1897.  By  its 
terms,  upon  the  payment  of  $4,000  as  therein 
provided  with  interest,  C.  D.  and  Cora  B. 
Boynton  agreed  to  make  to  Mrs.  Salinger  "a 
full  warranty  deed  to  said  premises  coven- 
anting therein  against  all  liens  and  incum- 
brances." Two  hundred  dollars  of  tbe  price 
was  paid  upon  the  execution  of  the  contract, 
and  $800  November  1,  1897.  Tbe  contract  in 
fixing  the  times  for  payment  of  tbe  remain- 
der of  the  purchase  price  reads:  "$1,000 
more  on  or  before  January  1,  1898;  $1,000 
more  on  or  before  March  1, 1898,  and  the  re- 
maining $1,000  on  or  before  July  1,  1898." 
The  deferred  payments  were  to  draw  inter- 
est at  the  rate  of  7  per  cent.  i>er  annum,  and 


"the  said  lots  am  taolden  to  BecnrS"  sndi  pay- 
ments. The  plaintift  prayed  Judgment  for 
the  deferred  payments,  with  interest,  and  that 
the  defendant  be  "required  to  perform  her 
contract,  or  that  her  Interest  in  said  property 
be  foreclosed."  This  was  not  open  to  the 
criticism  of  demanding  differoit  and  Inde- 
pendent remedies ;  L  a,  specific  pOTformance 
and  foreclosure.  Performance  by  defendant 
would  have  been  by  payinent,  and  foreclosure 
is  the  remedy  provided  for  enforcing  this. 
The  prayer  did  no  more  than  demand  that 
defendant  be  required  to  perform  by  paying 
the  amount  due,  and  that  upon  failure  so  to 
do,  such  performance  be  enforced  through 
foreclosure  proceedings,  and  therein  was  la 
strict  compliance  iKith  section  4297  of  the 
Code,  which  authorizes  the  vendor  in  such  a 
case  to  "file  his  petition  asking  the  court  to 
require  tbe  purchaser  to  perform  his  contract 
or  to  foreclose  and  sell  his  interest  in  the 
property."  Therein  the  vendee  is  to  be  treat- 
ed as  the  mortgagor  of  the  property,  and  his 
rights  therein  foreclosed  in  a  similar  manner. 
Section  4298,  Code.  Ui>on  ascertaining  the 
amount  due,  the  vendee  may  pay  or  allow  tbe 
property  to  be  disposed  of  to  satisfy  the 
amount  owing.  There  was  no  error  in  ruling 
that  there  was  no  misjoinder  of  causes  of 
action. 

2.  Appellants  challenge  the  sufHciency  of 
the  petition  In  that  it  did  not  allege  the  ten- 
der of  a  deed  conveying  the  property  as  a 
condition  precedent  to  the  maintenance  of  the 
action,  nor  tender  such  deed.  Until  full  pay- 
ment the  vendors  were  under  no  obligation 
to  convey,  and  for  this  reason  such  allegations 
were  not  necessary.  Stevenson  v.  Polk,  71 
Iowa,  278,  32  N.  W.  340;  Orlmmell  v.  Warn- 
er, 21  Iowa,  11.  Had  tbe  case  been  at  law  a 
different  rule  would  prevail,  for  payment 
ought  not  to  be  exacted  without  requiring  tbe 
execution  of  the  conveyance  as  a  condition, 
and  such  provision  may  be  and  is  proper  to 
be  incorporated  in  the  decree  of  foreclosure. 
Wall  V.  Ambler,  11  Iowa,  274. 

8.  The  petition  alleged  that  prior  to  the 
execution  of  the  contract  plaintiff  was  owner 
of  the  lots,  and  exception  is  taken  to  the  de- 
cree because  of  the  omission  to  introduce 
proof  of  title.  Suit  was  based  on  tbe  stipula- 
tions of  the  contract  and  their  breach.  Tbe 
defendant  admitted  the  execution  thereof, 
and  that  she  had  taken  possession  thereun- 
der. All  exacted  of  the  vendors  thereafter 
was  the  execution  of  a  deed  such  as  stipulat- 
ed; and,  even  though  plaintiff  may  have  al- 
leged former  ownership  of  the  lots,  this  was 
not  an  element  essential  to  be  established  in 
order  to  make  out  a  prima  fade  case  for  re- 
lief as  prayed. 

4.  This  action  was  begun  by  the  service  of 
an  original  notice,  June  29,  1908,  more  than  ■ 
10  years  after  the  payments  to  be  made  Jan- 
uary  1  and   March    1,   1898,   became  due, 
but  a  few  days  before  the  maturity  of  the 


•For  other  cms*  >m  sama  topic  and  lecUon  NUMBER  In  Dec.  ft  Am.  Digs.  1807  to  date,  ft  Reporter  Isdezea 


Digitized  by 


Lioogle 


lowi^ 


BOSTON  T.  SAIiUTGEB. 


87X 


parment  of  JviT  Ist  ot  that  year.  The  de- 
faidant  pleaded  the  statute  of  Ilmltatlona  In 
bar  of  all  save  the  last  payment  In  thla 
state  the  mortgage  is  an  Incident  to  the  debt, 
and  an  action  to  foreclose  Is  barred  by  the 
•tatate  of  IlmitationB  if  then  the  statnte  has 
run  against  the- debt  Newman  t.  De  Lori- 
mer,  19  Iowa,  244;  Gower  v.  Winchester,  33 
Iowa,  308;  Smith  T.  Foster,  44  Iowa,  442. 
The  same  rule  prevails  in  an  action  to  fore- 
close a  contract  or  bond  for  the  sale  of  real 
estate ;  that  is.  If  an  action  on  the  payments 
stipulated  is  barred,  the  statute  may  l>e  suc- 
cesafnlly  pleaded  against  an  action  to  fore- 
close. Day  T.  Baldwin,  84  Iowa,  380.  The 
point  was  not  inyolyed  In  Burdlck  t.  Went- 
worth,  42  Iowa,  440,  nor  In  Austin  v.  Wilson, 
46  Iowa,  363,  relied  On  by  appellee.  Both 
were  actions  of  right  and  all  held  was  that 
In  such  actions  the  I^^al  title  will  prevail  over 
equitable  interests.  Oar  inquiry  then  may 
be  limited  to  ascertaining  whether  the  stat- 
ute of  limitations  has  run  against  any  part 
of  the  purchase  price  claimed.  Where  a  note 
or  bill  is  made  payable  in  Installments,  the 
statnte  attaches,  and  begins  to  run  upon  each 
Instaltanent  as  it  becomes  due,  though  the 
role  seems  to  be  otherwise  with  reference  to 
Interest  payable  annually.  Wood,  Lim.  g  126; 
Bash  T.  Stowell,  71  Pa.  208,  10  Am.  Rep.  694 ; 
Bnmham  v.  Brown,  23  Me.  400;  Hey  wood  v. 
Perrln,  10  Pick  (Mass.)  228,  20  Am.  Dec.  S18; 
Napa  Valley  Wine  Co.  v.  Daubner,  63  Minn. 
112,  65  N.  W.  143.  This,  also,  is  true  of  other 
contracts.  Miles  v.  Kelly  (Tex.  Civ.  App.) 
25  8.  W.  724;  Davis  T.  Herrlngton,  63  Ark.  6, 
13  a  W.  216;  Wood  y.  Cullen,  13  Minn.  397 
(Oil.  365);  De  Uprey  v.  De  Cprey,  23  Cal. 
352;  Morrill  y.  County  (Tex.  Glv.  App.)  83  S. 
TV.  899 ;  Tucker  v.  Randall,  2  Mass.  283 ;  Fox- 
ell  y.  Fletcher,  87  N.  Y,  480;  Bartel  y.  Ma- 
tliias,  19  Or.  482,  24  Pac.  918;  Cocke  y. 
Stewart,  2  Tenn.  232. 

At  the  common  law,  an  action  of  debt 
might  not  be  maintained  until  all  the  In- 
stallments had  matured.  13  Cyc.  411.  But 
In  other  forms  of  action,  a  different  rule 
prevailed.  In  Bush  v.  Stowell,  supra,  the 
suit  was  in  assumpsit  on  a  joint  promissory 
note  for  an  amount  Bjted&ed,  "one-fourth  of 
the  principal  and  the  Interest  on  the  whole 
sum,  on  the  first  of  June  next  and  the  bal- 
ance In  three  equal  yearly  payments,"  and 
the  court  speaking  through  Sharswood,  J., 
said:  "Lord  C!oke  announced  the  distinction 
between  actions  of  debt  and  of  covenant  or 
assumpsit  upon  an  agreement  to  pay  a  sum 
of  money  by  installments,  which  has  been 
recognized  and  followed  since:  'If  a  man 
X)e  bound  In  a  bond  or  by  contract  to  an- 
other to  pay  a  hundred  pounds  at  five  sev- 
eral days,  be  shall  not  have  an  action  of 
debt  before  the  last  day  be  passed.'  'But 
If  a  man  be  bound  in  a  recognizance  to  pay 
8  handled  pounds  at  five  several  days,  pres- 
ently after  the  first  day  of  payment  he 
■hall  have  execution  upon  recognizance  for 


that  sum.  and  shall  not  tarry  till  the  last 
be  passed,  for  that  it  is  in  the  nature  of 
several  Judgments.'  'And  so  it  is  of  a  cove- 
nant and  promise;  after  the  first  default,  an 
action  of  covenant  or  an  action  upon  the 
case  doth  lie,  for  they  are  several  in  their 
nature.'  Co.  lAtt  202b.  Lord  Loughbor- 
ough reviewed  all  the  law  on  this  subject 
in  Rudder  y.  Price,  1  H.  Bl.  547,  hi  which 
It  was  held  that  an  action  of  debt  will  not 
lie  on  a  promissory  note,  payable  by  Install- 
ments, till  the  last  dayi  of  payment  be  pass- 
ed. He  shows  that  prior  to  the  case  of 
Cooks  v.  Whorwood,  2  Saund.  337,  it  was  the 
uniform  course,  where  an  action  of  assump- 
sit was  brought  before  all  the  installments 
were  due,  to  allow  a  recovery  In  damages 
for  those  still  to  accrue  and  become  due, 
upon  the  notion  that  after  a  Judgment  on 
the  contract  no  further  recovery  could  be 
had.  Beckwith  v.  Nott  C5ro.  Jac.  504;  Peck 
V.  Ambler,  Dyer,  113,  and  note;  Milles  v. 
Mines,  Cro.  G  241.  But  In  Cooks  v.  Whor- 
wood, which  was  assumpsit  to  perform  an 
award  to  pay  money  In  Installments,  It  was 
objected  that  all  the  days  of  payment  were 
not  past ;  but  the  court  of  King's  Bendi,  Sir 
Matthew  Hale  being  then  Chief  Justice,  was 
clear  that  the  action  might  be  brought  for 
Budi  money)  only  as  was  due  at  the  time  of 
bringing  the  action,  and  the  plaintifF  could 
recover  damages  accordingly;  and  when  an- 
other sum  of  the  money  awarded  should  be- 
come due,  the  plaintiff  might  commence  a 
new  action  for  that  also,  and  so  totles  quo- 
ties.  The  law  must  now  be  considered  as 
settled  in  conformity  to  this  doctrine."  The 
action  on  three  installments  was  held  to  be 
barred  for  the  reason  that  the  action  was 
in  assumpsit,  and  not  in  debt  We  are  no 
longer  concerned  with  the  subtle  distinc- 
tions between  the  different  forms  of  action 
at  common  law  which  our  ancestors  seemed 
to  delight  in,  for  all  forms  of  action  have 
been  abolished  in  this  state,  and  all  essen- 
tial Is  that  the  pleader  make  a  plain  state- 
ment of  the  facts,  without  legal  condnsions, 
upon  which  he  relies.  Section  3426,  Code; 
Mentzer  y.  Tdegraph  Co.,  93  Iowa,  752,  62 
N.  W.  1,  28  Ll  B.  A.  72,  57  Am.  St  Rep.  294. 
Of  coarse,  the  grounds  for  or  canses  of 
action  remain  as  before,  the  procedure  alone 
having  been  changed,  and  the  remedy  is  no 
longer  denied  for  no  other  reason  than  that 
one  form  of  action  has  been  chosen  by  the 
pleader  Instead  of  another.  That  an  action 
of  debt  might  not  have  been  maintained  at 
the  common  law  on  an  Instrument  payable 
In  Installments,  before  all  of  these  had  ma- 
tured, no  longer  will  Justify  its  abatement 
as  prematurely  brought,  if  an  action  in  as-' 
sumpsit  or  on  the  case  might  have  been 
maintained  thereon.  And  so  In  a  suit  like 
this.  It  was  decided  long  ago  that.  In  order 
to  maintain  an  action  on  an  installment  of 
the  purchase  price.  It  is  not  necessary  to 
wait  till  all  the  installments  have  become 
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due.  Tupple  t.  Vleni,  14  Iowa,  61S.  And 
thla  is  In  harmony  with  the  decision  with 
reference  to  the  foreclosure  of  mortgages; 
suits  therefor  being  maintainable  where  the 
debt  Is  payable  In  Instalhnents,  though  one 
or  more  of  them  have  not  matured.  2  Jones 
on  Mtg.  i  14S9;  Todd  v.  Darey,  60  Iowa, 
532,  14  N.  W.  421 ;  Poweshiek  Co.  v.  Dennl- 
son,  36  Iowa,  244,  14  Am.  Rep.  521.  In  the 
first  of  these  cases,  a  sale  under  a  fore- 
closure of  the  mortgage  on  one  installment 
doe  was  held  to  exhaust  the  mortgagee's 
remedy  against  the  laud,  following  a  like 
oondutlon  with  reference  to  a  sale  under 
the  foreclosure  of  a  contract  for  the  sale 
of  land  announced  In  the  last;  but  it  does 
not  follow  that  a  sale  of  part  of  the  prem- 
ises might  not  have  been  effected  without 
discharging  the  mortgage  or  contract  as  to 
the  remainder,  or  that  had  value  been  bid 
and  paid  at  the  sale,  any  balance  might  not 
have  been  retained  t>y  the  court  until  other 
payments  matured.  2  Jcmes  on  Mtg.  f§  157T, 
1700.  As  against  mortgagee  or  vendor,  then, 
the  circnmstance  of  a  cause  of  action  accru- 
ing as  each  Installment  becomes  due  does 
not  in  event  of  maintenance  of  suit  on  eadi 
necessarily  Involve  loss  of  security.  A  cause 
of  action  accrues  upon  the  maturity  of  each 
installment,  and  recovery  thereon,  either  at 
law  or  by  foreclosure  of  mortgage  or  ven- 
dor's contract,  is  barred  by  the  lapse  of  10 
years.  Blssell  v.  Forbes,  1  Gal.  App.  606,  82 
Paa  688;  George  v.  Butler,  26  Wash.  456, 
27  Pac.  263,  67  L.  B.  A.  396,  90  Am.  St  Rep. 
756;  Naves  v.  Ball,  66  Neb.  606,  92  N.  W. 
671;  Wood,  liim.  {  224.  The  contract  fixed 
the  purchase  price  at  $4,000,  and  provided 
that  the  vendee  "shall  pay  party  of  the  first 
part  $200  when  the  contract  is  executed,  ac- 
knowledged and  one  of  the  duplicates  de- 
livered to  her ;  $800.00  more  by  November  1, 
1897,  at  which  time  second  party  shall  be 
given  possession;  $1,000.00  more  on  or  be- 
fore January  1,  1808 ;  $1,000.00  more  on  or 
before  March  1,  1888,  and  the  remaining  $1,- 
000.00  on  or  before  July  1,  189&  AU  of 
said  deferred  payments  coming  due  after 
possession  is  given  shall  draw  interest  from 
the  time  possession  is  given  until  paid  at  7 
per  cent  per  annum.  When  the  full  $4,000  is 
liald  with  all  the  interest  that  may  accrue,  0. 
D.  Boynton  and  Cora  B.  Boynton  shall  make 
to  Lucy  M.  Salinger  a  full  warranty  deed  to 
said  premises,  covenanting  therein  against  all 
liens  and  incumbrances.  The  said  lots  are 
holden  to  secure  the  payments  herein  stipu- 
lated for." 

It  will  be  observed  that  each  of  the  last 
three  payments  were  to  be  made  on  or  be- 
fore a  specified  date,  that  "deferred  pay- 
ments" were  to  draw  interest  after  posses- 
sion was  taken,  and  that  the  security  was 
of  the  "payments."  Action  might  have  been 
maintained  on  either  of  those  falling  due 
January  1,  and  March  1,  1898,  at  any  time 
after  the  latter  date;  and,  as  this  was  more 


than  10  years  prior  to  the  bet^nlng  of  this 
suit,  the  plea  as  to  these  should  have  been 
sustained. 

5.  The  parties  stipulated  that  defendant 
went  into  possession  under  andi  by  virtue  oC 
the  contract  November  1,  1897,  and  that  she 
had  since  occupied  the  premises  as  a  home- 
stead. This  being  so,  her  possession  when 
taken  was  consistent  with,  and  not  adverse 
to,  the  daim  of  the  plaintiff.  The  vendee  in 
sncb  a  case  Is  not  a  tenant  or  trespasser, 
but  a  purchaser  under  an  executory  contract, 
which  in  terms  acknowledges  title  in  the  ven- 
dor, and  expressly  stipulates  the  manner  of 
divesting  him  thereof;  1.  e.,  by  paying  the 
purchase  price.  He  holds  in  subordlnatloii 
to  his  vendor  until  the  conditions  are  com- 
plied with.  Swartwout  v.  Johnson,  5  Cow. 
(N.  Y.)  74,  16  Am.  Dec.  483;  Wood,  LIm.  S 
259;  Belllugham  Bay  Land  Co.  v.  Dibble^  4 
Wash.  764.  31  Pac.  30;  Potts  v.  Coleman,  67 
Ala.  221;  Long  v.  Kansas  City  Stockyards, 
107  Mo.  298,  17  S.  W.  656,  28  Am.  St  Rep. 
413;  Avent  v.  Arrlngton,105  N.  C.  337,  10 
S.  B.  991;  Jasperson  v.  Schamlkow,  150  Fed. 
571,  80  C.  0.  A.  373,  15  U  E.  A.  (N.  S.)  1236. 
But  such  purchaser  may  protect  his  Interest 
by  aoquirlng  an  outstanding  title,  even  as 
against  the  vendor.  Watkins  v.  Holman,  lO 
Pet  25, 10  L.  Ed.  873.  And  in  this  state  and. 
Alabama  it  has  been  held  that  a  vendee,  who 
has  purchased  from  a  vendor  and  received 
conveyance  though  his  vendor  holds  under  an 
executory  contract  of  purchase,  may  suc- 
cessfully Interpose  a  plea  of  adverse  posses^ 
sion  against  the  original  vendor,  even  though 
the  original  vendee  has  not  fully  performed. 
State  V.  Conner,  69  Ala.  212;  Tayloe  v.  Dug- 
ger,  66  Ala.  444;  Montgomery  CO.  v.  Sever- 
son,  64  Iowa,  326,  17  N.  W.  197.  20  N.  W. 
458.  This  Is  on  the  ground  that,  even  though 
the  possession  of  the  last  vendee  might  have 
been  subordinate  to  the  claims  of  his  ven- 
dor, it  may  be  said  to  have  been  adverse  to 
all  others.  In  the  last  case  the  county  had 
contracted  to  sell  certain  swamp  lands  to 
the  American  Immigrant  Company,  and  the 
latter  had  executed  agreements  to  convey  to 
certain  purchasers  upon  payment  of  the  pur- 
chase price.  This  having  been  paid  and  con- 
veyances made  by  the  company,  the  court 
held  the  purchaser's  possession  to  have  been 
adverse  from  its  inception  to  any  claim  by 
the  county  against  its  vendee.  As  to  whether 
the  purchasers  held  adversely  to  their  vendor, 
the  American  Immigrant  Company,  vendee 
of  the  county,  was  not  involved  in  the  case, 
though  some  language  in  the  supplemental 
opinion  might  be  construed  otherwise.  The 
point  was  not  controlling  in  Knudson  v. 
Litchfield,  87  Iowa,  HI,  120,  64  N.  W.  199. 
See  Austin  v.  Wilson,  46  Iowa,  362.  Even 
though  Montgomery  County  v.  Stevenson,  su- 
pra, be  sound,  it  does  not  follow  that  a  vm- 
dee  may  base  a  claim  of  adverse  possession 
on  a  contract  in  pursuance  of  which  he  haa 
entered  possesBlon,  on  the  exprew  stlpulattoa 
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that  he  l8  to  acquire  title  only  npon  the  per- 
formance of  Its  conditions,  the  enforcement 
of  which  conditions  has  not  become  barred 
by  the  statute  of  limitations.  It  is  elemen- 
tary that  adverse  possession  must  be  accom- 
panied with  positive  and  exclusive  claim  of 
the  entire  title,  and  if  the  title  claimed  be 
Bubordlnate  to  or  admits  the  existence  of  a 
superior  title,  the  possession  will  not  be  re- 
garded as  adverse  to  that  title.  The  deci- 
sions cited  and  others  support  this  conclu- 
sion; and,  without  further  elaboration,  vre 
conclude  that  this-  defense  was  rightly  elim- 
inated. 

6.  Several  payments  had  I>een  made — $400, 
April  6,  1898,  flOO,  February  1,  1899,  fCOO, 
August  4,  1900 — ^but  these  had  not  been  ap- 
plied by  either  party.  This  being  so,  it  was 
too  late  <tot  either  to  elect  after  suit  was 
begun  upon  which  installments  these  pay-. 
ments  should  be  applied.  Ordinarily  such 
payments  are  to  be  applied  on  indebtedness 
first  maturing,  and  as  this  appears  equitable, 
ttie  several  amounts  will  be  regarded  as  hav- 
ing satisfied  in  part  the  installments  barred 
by  tiie  statute  of  limitations. 

T.  The  exception  to  the  taxation  of  an  al>- 
Btractor's  fee  as  part  of  the  costs  is  sustain- 
ed. Neither  the  contract  nor  any  statute 
authorized  this.  The  section  of  the  Code  on 
which  appellee  relies  relates  to  actions  for 
the  recovery  of  real  property,  and  not  to 
foreclosure  suits. 

8.  The  petition  alleged  the  contract  to  be 
the  property  of  plaintiff.    The  defendant  ad- 
mitted the  due  execution  thereof,  but  de- 
manded strict  proof  of  the  allegation  of  own- 
ership.   The  contract  does  not  appear  to  have 
been  Introduced  in  evidence.    But  It  was  not 
negotiable,  and  from  the  circumstances  of  its 
having   originally   belonged   to   the   vendors 
therein  named,  it  may  be  inferred  that  they 
continue  to  be  owners  thereof.     But  there 
was   DO  proof  that  Cora  B.  Boynton   nad 
transferred  her  Interests  therein  to  plaintiff, 
nor  of  the  extent  of  the  interest  of  each.    In 
these    circumstances   a    decree,    if   entered, 
must  necessarily  rest  on  presumptions  which 
might  prove  contradictory  to  the  condition 
of  the  title  and  the  relief  prove  unsatisfactory 
to  either  party.    As  a  different  decree  neces- 
sarily must  be  entered,  and  adequate  relief 
may  not  be  awarded  save  by  making  Cora  B. 
Boynton  a  party  plaintiff  or  defen&int,  or 
introducing  proof  of  the  transfer  of  her  in- 
terest In  the  contract  to  plaintiff,  we  have 
concluded  to  remand  the  cause,  with  direc- 
tions tliat  plaintiff  be  allowed  to  bring  in 
Cora  B.  Boynton  as  a  party  to  the  action, 
and  hearing  be  had  as  to  any  issues  raised 
thereby,  or,  if  this  be  not  done,  additional 
evidence  bearing  «a  the  ownership  or  trans- 
fer of  the  contract  by  either  party.     Tbere- 
apon  R  decree  not  inconsistent  with  this  opin- 
ion may  be  entered. 
Reversed  and  remanded. 


TUFFBBB    V.    SAINT. 
(Supreme  Court  of  Iowa.     May  12,  1910.) 

1.  EvinENC*  (J  220*)— Triai.  (§  105*)— Mem - 

OBANDUH — ADMISSIBILITT. 

An  entry  in  the  book  of  a  party  kept  for 
that  purpose,  showing  the  terms  of  a  contract 
between  the  party  and  the  adverise  party,  made 
in  the  presence  of  the  adverse  party,  and  read 
over  to  and  acquiesced  in  by  him,  is  admissible 
in  evidence  against  him  as  against  the  objection 
that  it  is  incompetent,  immaterial,  and  irrele- 
vant because  not  signed  by  him  and  because  not 
a  memorandum  used  to  refresh  the  memory  of 
a  witness,  though  the  entry  also  contains  a 
statement  sutMequentiy  made. 

[Eld.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Wg.  ig  771-785;  Dec.  Dig.  |  220;*  Trial, 
Dec.  Dig.  I  105.*J 

2.  Bbokebb    (i   49*)— CoicFENSATiON- When 

ElARNED. 

A  broker,  seeking  to  recover  a  commission 
under  a  contract  stipulating  for  a  commission 
for  urging  a  third  person  to  pardiase  property, 
need  not'  show  that  his  urging  was  an  induce- 
ment or  the  procuring  cause  of  a  sale  to  the 
third  i>er8on,  but  he  may  recover  on  proof  that 
he  saw  the  third  person  and  urged  him  to  boy 
the  property  and  that  the  tlilrd  person  pur- 
chased  It. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Wg.  H  70-72;   Dec.  Dig.  i  49.*] 

8.  Appeai.  and  Bsbob  (g  1083*)— Bbborbous 

iNSTRtJCTIONB— HARMLKSS    EIRBOR. 

A  defeated  party  is  not  prejudiced  by  an  in- 
struction which  requires  of  the  successful  party 
a  stronger  showing  than  is  necessary  for  a  re- 
covery. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4056;  Dec  Dig.  1 1033.*] 

4.  Bbokebs    ({    53*)— Compensation— Whwi 

ElABNED. 

A  broker  employed  for  a  commission  to 
see,  urge,  and  induce  a  third  person  to  purchase 
property  must,  to  recover,  show  that  he  was  a 
procuring  cause  of  the  purchase  by  the  third 
person. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  g  74;   Dec.  Dig.  {  53.*] 

5.  Appeal  and  Ebbob  (g  1064*)— 'Harmless 
EBBOR— dONFUOnNO  iNSTBurmoNs. 

Where,  in  an  action  by  a  broker  for  com- 
missions, plaintiff  showed  that  defendant  agreed 
to  pay  a  commission,  if  he  would  see  a  third 
person  and  urge  him  to  buy  the  property  of  de- 
fendant, and  that  he  urged  the  third  person 
who  purchased  the  property,  and  defendant 
showed  that  the  agreement  provided  ttiat  plain- 
tiff would  induce  the  third  person  to  purchase, 
and  that  he  did  not  induce  the  third  person  to 
purchase,  and  the  evidence  justified  a  verdict  for 
plaintiff  under  either  theory,  an  Instruction, 
stating  that  plaintiff  must  show  that  he  had  a 
contract  with  defendant,  whereby  plaintiff  was 
to  urge  the  third  person  to  pnrdtase  the  prop- 
erty, and  that,  if  he  failed  to  do  so,  he  could  not 
recover,  was  not  so  in  conflict  with  an  instruc- 
tion referring  to  defendant's  claim  as  to  the 
nature  of  the  contract,  which  was  that  plaintiff 
should  induce  a  sale,  as  to  justify  a  reversal 
of  the  judgment  for  plaintiff. 

[Ed.  Note.— For  other,  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  1064. •] 

Appeal  from  District  Court,  Marshall 
Oouuty;   J.  M.  Parker.  Judge. 

Action  at  law  to  recover  a  commission  for 
finding  a  purchaser  of  defendant's  real  es- 
tate.   Trial  to  a  jury,  verdict  and  Judgment 
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for  plaintiff,   and  defendant   api>ealB.     Af- 
firmed. 

J.  M.  Wbitaker,  for  appellant  F.  L.  Meek- 
er and  Burnham  &  Egermay^,  for  appellee. 

DBEMBB,  C.  J.  Plaintur  alleged  that  de- 
fendant agreed  to  pay  him  a  commission  of 
$150  if  be  would  see  one  Hole  and  urge  him 
to  buy  defendant's  property,  tbat  he  did  see 
Hole,  urged  him  to  buy,  and  tbat  he  did 
purchase  the  property  from  defendant  De- 
fendant admitted  tbat  he  agreed  to  pay  plaln- 
tifT  one-balf  the  regular  commission  for  the 
sale  of  real  estate  provided  he  (plaintiff) 
would  see  Hole  and  urge  and  induce  bim  to 
purchase  the  property  on  or  before  July  1, 
1907.  He  claims,  taoweT«-,  tbat  plaintiff  did 
not  Induce  Hole  to  buy,  and  that  the  sale  was 
not  made  until  after  July  1st,  the  time  Us- 
ed for  the  sale.  On  these  issues  the  .case  was 
tried,  the  testimony  being  in  conflict,  result- 
ing in  a  verdict  for  plaintiff. 

Plaintiff  was  permitted  to  Introdnce  on  the 
trial  of  the  case  a  memorandum  entered  upon 
bis  book  in  which  be  listed  the  property  left 
with  him  for  sale,  made  by  bia  liplaintlfTs) 
daughter  at  the  time  when  it  is  claimed  tbe 
arrangements  were  made  with  defendant 
This  m^norandum  reads  as  follows: 

1907.        •   J.  Q.  Saint 
May  31  412  N.  4th  St  60x196 

$200  8  rooms,  closets,  bath,  etc. 

22x24  barn,  electric  light  in  b<im. 
Wood    house    and    chicken   house 
Sold  to  combined. 

D.  R.  Hole    All  modem  (fine  basement) 
'07  1160.00  $5,400 

Defendant  interposed  tbe  following  objec- 
tion thereto:  "The  defendant  objected  to  the 
introduction  of  this  paper,  as  it  did  not  ap- 
pear to  be  a  contract  signed  by  Jobn  Q. 
Saint,  nor  is  it  a  memorandum  used  to  re- 
fresh tbe  mind  of  the  witness,  and  for  the 
further  reason  ttiat  it  is  incompetent  immate- 
rial, and  Irrelevant"  These  objections  were 
overruled,  and  exception  taken. 

PlalntifTs  daughter  testified  that  she  made 
this  entry  upon  a  book  kept  for  that  pur- 
pose, in  defendant's  presence,  and  that  after 
it  was  made  it  was  read  over  to  defendant 
and  tbat  be  assented  thereto.  This  made  tbe 
entry  competent  testimony.  It  may  be  that 
the  part  of  It  referring  to  the  sale  to  Hole 
should  not  have  been  admitted  t>ecau8e  it 
must  have  been  entered  after  It  bad  been 
read  to  defendant;  but  no  objection  was 
made  on  this  ground.  Tbere  was  no  error  in 
admitting  tbe  entry  In  evidence. 

2.  The  trial  court  gave  tbe  jury  tbe  follow- 
ing, among  other,  instructions: 

"(4)  In  wder  to  plaintiff's  recovery  in  this 
action  it  Is  incumbent  upon  him  to  establish 
by  a  preponderance  of  the  evidence  the  fol- 
lowing material  allegations  of  bis  petition,  to 
wit:  First  Tbat  tbe  defendant  listed  wltli 
tbe  plaintiff  for  sale,  or  to  find  a  purchaser, 
the  real  estate  named  In  tbe  petition.    Sec- 


ond. Tbat  it  was  orally  agreed  between  tbesa 
parties  that  the  plaintiff  should  see  one  Hole 
and  urge  said  Hole  to  purchase  defendiant's 
property  upon  such  terms  and  conditions  as 
defendant  and  said  Hole  could  agree.  Third. 
Tliat  tbe  plaintiff  did  so  urge  said  Hole  to 
purchase  defendant's  property  In  issue,  and 
the  said  Hole  did  purchase  the  same  accord- 
ingly upon  the  terms  and  conditions  agreed 
upon  t>y  him  and  the  defendant,  Saint 
Fourth.  Tliat  the  plaintiff  was  to  have  and 
receive  for  bis  services  in  bringing  about  tbe 
sale  to  said  Hole  the  sum  of  $150." 

"(6)  If  you  find  by  a  preponderance  of  the 
evidence  tbat  the  plaintiff,  Tuffree,  had  an 
oral  contract  with  tbe  defendant.  Saint  sub- 
stantially as  follows,  to  wit,  that  tbe  plain- 
tiff would  see  Hole  and  urge  him  to  purchase 
said  property  upon  terms  and  conditions  sat- 
isfactory to  Saint  and  Hole,  and  Hole  did  so 
purchase  of  Saint  then  in  that  case  tbe  plain- 
tiff was  to  have  as  commission  for  his  serv- 
ices $150.  and  you  further  find  that  in  pur- 
suance to  this  agreement  the  plaintiff  saw 
said  Hole,  urged  him  to  buy  the  property  In 
issue,  and  Hole  did  buy  it  of  said  Saint  upon 
the  terms  agreed  upon  'between  Saint  and 
Hole,  then  tbe  plaintiff  would  be  entitled  to 
recover  In  this  action  $150,  with  interest  at 
6  per  cent  from  July  9, 1907. 

"(7)  You  are  Instructed  that,  although  you 
may  find  that  the  plaintiff,  Tuffree,  had  the 
contract  with  said  Saint  that  be  claims  to 
have  had,  yet  if  you  further  find  tbat  plain- 
tiff, Tuffree,  did  not  induce  the  said  D.  B. 
Hole  to  purchase  Saint's  property,  and  that 
said  Hole  purchased  the  same  independently 
of  anything  that  TufCree  did  or  said  and  with- 
out regard  thereof,  the  plaintiff  cannot  re- 
cover In  this  action. 

"(8)  You  are  instructed  that  If  you  find 
from  tbe  evidence  that  the  sale  and  transfer 
of  the  property  in  question  from  Saint  to 
said  D.  E>.  Hole  was  not  Induced  or  brought 
about  by  tbe  efforts  of  the  plaintiff,  Tuff- 
ree, for  the  reason  that  Tuffree  did  not  urge 
Hole  to  buy,  then  he  cannot  recover  In  this 
action. 

"(9)  The  plalntilTs  right  to  recover  in  this 
action  depends  upon  the  performance  on  his 
part  of  the  contract  be  says  be  had  with  the 
defendant  Saint  and  bis  part  was  to  urge 
the  said  D.  B.  Hole  to  purchase  Saint's  prop- 
erty upon  the  terms  and  conditions  to  be 
agreed  upon  by  Saint  and  the  purchaser 
Hole.  If  yon  find  from  the  evidence  that  the 
plaintiff,  Tuffree,  had  no  such  contract  with 
Saint  then  be  cannot  recover  in  this  action. 

"(10)  If  you  find  by  tbe  evidence  as  claim- 
ed by  tbe  defendant  that  in  case  the  said' 
plaintiff  should  induce  the  said  Hole  to  pur- 
chase the  said  premises,  the  plaintiff  should 
receive  but  one-half  of  the  regular  commis- 
sion, your  verdict  should  be  for  the  plaintiff 
for  one-half  of  the  regular  commission;  that 
is,  should  you  find  the  plaintiff  entitled  to  re- 
cover under  tbe  contract  as  claimed  bj  tbe 
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defendant,  and  not  under  the  contract  aa 
daimed  by  the  plaintiff." 

The  complaint  made  of  these  InstructlonB 
Is  hi  the  Indiscriminate  nae  of  the  words 
"nrge"  and  "Induce."  That  there  is  a  differ- 
ence In  these  terms  Is  clear;  but,  as  plaintiff 
claimed  that  his  contract  provided  a  commis- 
sion for  urging  Hole  to  purchase  the  property, 
he  was  not  required  to  show  that  this  urg- 
ing was  an  Inducement  or  the  procuring  cause 
of  the  sale.  Two  instructions,  Nos.  7  and  8, 
required  a  riiowing  on  the  part  of  plaintiff 
that  his  part  in  the  transaction  induced  the 
sale  to  Hole;  but  this  was  not  prejudicial  to 
defendant,  for  It  required  of  plaintiff  a  strong- 
er showing  than  was  necessary.  Instruction 
9  told  the  jury  that  plaintiff  was  required  to 
show  that  he  had  a  contract  with  defendant 
whereby  he  (plalntlJt)  was  to  urge  Hole  to 
purchase  the  property,  and  that  If  he  failed 
to  do  so  he  could  not  recover.  Instruction  10 
reten  to  defendant's  claim  as  to  the  nature 
of  the  contract,  which  was  that  plaintiff 
should  induce  the  sale.  There  was,  as  we 
think,  no  such  conflict  In  the  instructions  as 
would   Justify  a  reversal.     If  the  contract 


CALLAND    T.    WAGNER.      (No.    16,083.) 
(Supreme  Court  of  Nebraska.    May  5,  1910.) 

(Bvllahiu  by  the  Cowrt.) 

1.  Justices  of  thb  Peacs  (J  125*)— Rendi- 
Tioit  aw  JunaiotHT— Tuts  oi  Eh»TBT. 

A  Justice  of  the  peace,  in  a  case  tried  with- 
out the  assistance  of  a  Jury,  where  property 
has  not  been  attached  or  the  defendant  arrested, 
must  render  judgment  within  four  days  after 
the  close  of  the  trial;  and.  in  computing  time 
under  section  1002  of  the  Code  of  Civil  Proce- 
dure, he  should  include  the  day  of  trial  and  the 
day  of  judgment 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  380;  Dec  Dig.  t  125.*] 

2.  Rendition  of  Judgment. 

Keely  Institute  v.  Riggs,  5  Neb.  (Unot) 
612,  99  N.  W.  833,  and  People's  Building.  U 
&  S.  Ass'n  V.  Cook,  63  Neb.  437,  88  N.  W.  763, 
distinguished. 

Appeal  from  District  Court,  Gage  County ; 
Pemberton,  Judge. 

Application  by  John  P.  Wagner,  to  revive 
a  dormant  Judgment,  against  Horton  S.  Cal- 
land.  From  an  order  of  revivor,  Calland 
brought  error  to  the  district  court,  and  from 
an  order  affirming  the  Judgment  of  the  jus- 


was  as  plaintiff  claims,  he  was  not  required  |  tlce,  he  appeals.    Reversed  and  remanded. 

to  show  that  what  he  did  induced  the  sale.       ^    ^    ^^^^^^  j^^  appellant     Rlnaker  & 

If  the  contract  was  as  defendant  contends,    ^j^^^  ^  ^  Howard,  and  Price  &  Abbott,  for 

then  doubtless  it  was  necessary  to  show  that    appeHeg, 

what  plaintiff  did  was  the  procuring,  or  one 

of  the  procuring,  causes  of  the  sale.     The 

court  Instructed  that,  If  plaintiff  had  failed 

to  make  out  the  contract  as  clahned  by  him, 

he  could  not  recover,  and.  In  addition,  It 

was  stated  that,  even  if  he  had  made  out 

such  a  contract,  It  was  necessary  to  show 

that  what  he  did  induced  the  sale.    In  this 

there  was  no  error  prejudicial  to  defendant 

Even  If  there  be  a  conflict,  as  the  Jury  was 

Justified,  under  either  theory,  in  finding  for 

plaintiff,  defendant  cannot  complain. 

There  is  no  claim  that  any  of  the  instruc- 
tions announces  an  Incorrect  rule  of  law  as 
an  abstract  proposition,  nor  Is  there  any  con- 
tention made  that  the  verdict  Is  without  sup- 
port in  the  testimony. 

No  prejudicial  error  appears,  and  the  Judg- 
ment must  be,  and  it  is,  affirmed. 


,    STATE  V.  GUSTAVBSON  et  al. 
(Supreme  Court  of  Iowa.    Hay  10,'  1910.) 
Appeal  from  District  Court  Webster  County. 
"Notti 

Byers, 


B. 


to  be  officially  reported." 
J.   Price,  for  appellants.     H.  W. 


Atty.  Gen.,  for  the  Stete. 

PBB  CURIAM.  The  defendants  were  indict- 
ed for  keeping  a  liquor  nuisance.  They  both 
pleaded  gmlty  to  the  charge,  and  appealed  from 
a  judgment  rendered  on  such  pleas.  The  case 
has  been  submitted  on  short  transcript,  without 
trranent 

We  find  no  error  in  the  record  before  us,  and 
tbe  judgment  must  be,  and  it  is,  affirmed. 


ROOT,  J.  The  plaintiff  in  1907  contested 
an  application  made  by  the  defendant  in  Jus- 
tice court  In  Gage  county  to  revive  a  dor- 
mant Judgment.  The  trial  concluded  No- 
vember 30th,  and  the  cause  was  taken  under 
advisement  by  the  Justice  until  December 
4th,  upon  which  day  he  entered  an  order  of 
revivor.  The  plaintiff  prosecuted  proceed- 
ings In  error  to  the  district  court,  and  the 
order  made  by  the  Justice  was  affirmed.  The 
plaintiff  appeals. 

1.  The  plaintiff  contends  that  the  Justice 
did  not  have  Jurisdiction  to  enter  an  order 
of  revivor  on  December  4th,  because  the 
preceding  day  was  the  last  day  within  which 
he  could  lawfully  act  in  the  case.  Section 
1002  of  the  Code  of  Civil  Procedure  is  as 
follows:  "Upon  a  verdict,  the  justice  must 
Immediately  render  Judgment  accordingly. 
When  the  trial  Is  by  the  Justice,  Judgment 
must  be  entered  Immediately  after  the  close 
of  the  trial.  If  the  defendant  has  been  ar- 
rested or  his  pr(^>erty  attached;  In  other 
cases  It  must  be  entered  either  at  the  close 
of  the  trial,  or  if  the  justice  then  desire  fur- 
ther time  to  consider,  on  or  by  the  fourth 
day  thereafter,  both  days  inclusive."  The 
defendant  contends  that  the  word  "thereaf- 
ter" rrfers  to  the  day  of  trial,  and  argues 
that  the  four  days  did  not  commence  to  run 
in  the  instant  case  until  the  first  day  after 
the  last  day  of  trial.  The  plaintiff  asserts 
that  the  word  refers  to  the  trial,  and  not  to 
the  day  of  trial,  and  insists  that  the  last 
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three  words  of  the  sectloii  "both  days  in- 
dtwlTO"  Indicate  the  legisIatiTe  will  that 
the  day  of  trial  and  the  day  of  Judgment 
should  be  included  In  the  computation.  Sec- 
tion 895  of  the  Code  of  Civil  Procedure  pro- 
vides :  "The  time  within  which  an  act  is  to 
be  done  as  herein  provided,  shall  be  comput- 
ed by  excluding  the  first  day  and  Including 
the  last ;  If  the  last  day  be  Sunday,  it  shall 
be  excluded."  The  defendant  insists  that 
this  section  must  be  considered  In  connec- 
tion with  section  1002,  supra,  and  that.  Joint- 
ly considered,  th^  support  his  position. 
Section  895,  supra,  is  general  In  Its  applica- 
tion, and  does  not  control  where  there  is  a 
special  provision  In  a  statute  directing  the 
method  of  computing  time.  State  v.  Dewey, 
73  Neb.  396,  102  N.  W.  1016.  The  provisions 
of  section  1002,  supra,  while  peculiar,  are 
definite.  The  last  three  words  of  the  stat- 
ute were  employed  by  the  Leglslatnre  for 
some  purpose,  and  they  can  only  be  given 
effect  by  including  the  day  of  trial,  as  well 
as  the  day  of  Judgment,  In  computing  time. 
The  statute  Is  identical  with  the  written 
law  of  Ohio  and  of  Kansas  upon  the  same 
subject  The  precise  point  Involved  in  this 
case  does  not  seem  to  have  been  decided  In 
Ohio,  but  In  Kansas  it  was  Involved  and  de- 
termined In  Stewart  v.  Waite,  19  Kan.  218. 
The  opinion  in  that  case  was  written  by 
Judge  Brewer,  and  the  court  holds  that  the 
day  of  trial  and  the  day  of  Judgment  should 
be  included  in  computing  time.  We  have  not 
been  cited  to  any  case,  construing  a  like  stat- 
ute, holding  contrary  to  Stewart  v.  Waite, 
supra ;  nor  have  we.  In  the  brief  time  allot- 
ted to  the  case  at  bar,  found  a  contrary  de- 
cision. We  are  of  opinion  that  the  conten- 
tion of  the  plaintiff  must  be  sustained.  The 
Justice,  therefore,  committed  reversible  er- 
ror In  withholding  his  Judgment  until  De- 
cember 4th,  and  the  district  court  erred  In 
sustaining  the  Judgmmt  of  the  Justice  of  the 
I>eace. 

2.  The  precise  point  determined  in  the  in- 
stant case  has  not  been  heretofore  decided 
in  this  court,  although  it  has  been  inciden- 
tally discussed.  In  Keely  Institute  v.  Riggs, 
5  Neb.  (Unof.)  612,  99  N.  W.  833,  Mr.  Com- 
missioner KIrkpatrIck  states  that  the  stat- 
ute will  be  satisfied  "If  Judgment  is  render- 
ed within  four  days  from  the  final  submis- 
sion ot  the  cause  or  matter  pending  before 
the  Justice."  The  language  is  somewhat  am- 
biguous, but  is  not  necessarily  In  conflict 
with  our  conclusion.  In  Keely  Institute  y. 
Riggs,  supra,  the  parties  appeared  and  con- 
tested the  case  the  third  day  before  the  en- 
try of  the  order  complained  of,  so  that  the 
point  involved  in  the .  case  at  bar  was  not 
decided.  In  People's  Building,  L.  &  S.  Ass'n 
V,  Cook,  63  Neb.  437,  88  N.  W.  768.  it  was 
assumed  by  both  parties  that  the  Justice  had 
entered  his  Judgment  within  the  time  fixed 
by  section  1002  of  the  Code,  but  it  was  ar- 


gued that  said  official  by  a  mlsl^dlng  state- 
ment induced  the  defoidant  to  believe  the 
Judgmmt  had  been  entered  one  day  later 
than  the  day  of  Judgment,  and  the  defend- 
ant, relying  on  that  statement,  filed  his  bond 
one  day  too  late.  The  statements  in  the 
opinion  in  the  cited  case  must  be  considered 
in  connection  with  the  Issues  involved  and 
decided  therein,  and  the  principle  of  law 
presented  In  the  Instant  case  was  not  decid- 
ed in  the  cited  case. 

The  other  subjects  discussed  in  the  defend- 
ant's brief  have  received  consideration,  but 
do  not  control  this  case,  and  will  not  be 
further  mentioned. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


SHAVLIK  V.  WALIA  et  al.    (No.  16.029.) 
(Supreme   Court  of  Nebraska.     May  5,  1910.) 

(Sylldbut  ly  ihe  Court.) 

1.  Appeal  akd  Brbor  (J  1011*)  —  Review  — 
Findings  or  Court. 

Where  a  controlling  qnestion  involved  in  a 
case  tried  to  the  court  ia  the  topography  of  a 
certain  locality,  and  the  trial  court,  by  consent 
of  and  in  company  with  the  parties  and  their 
attorneys,  peisonally  visits  such  locality  and 
views  me  topography  thereof,  its  findines  upoa 
such  qnestion  are  entitled  to  great  weight  with 
the  reviewing  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  lOU.*] 

2.  Watkbs  ard  Watke  Cocbseb  (f  119*)  — 

SUBFACB  WATKB— DiBCHABOB  ON  ANOTHER'S 

Lano. 

"An  owner's  right  to  discharge  surface  wa- 
ter from  his  premises  does  not  extend  so  far  as 
to  permit  him  to  collect  it  in  a  volume,  and  by 
means  of  an  artificial  channel  discharge  it  upon 
another's  land,  contrary  to  the  natural  course  of 
drainage,  to  the  letter's  damage  and  detriment." 
Todd  V.  York  County,  72  Neb.  207,  100  N.  W. 
299,  66  L.  R.  A.  561. 

WEd.  Note.— For  other  eases,  see  Waters  and 
ater  Courses,  C^ent.  Dig.  U  131-134;    Dec. 
Dig.  I  119.*I 

3.  Waters  and  Water  CotniSES  d  123*)  — 
Surface  Waters— Right  to  Damages. 

The  right  to  damages  for  the  wronc^ful 
flooding  of  land  by  the  digging  of  a  ditch,  which 
collects  surface  water  in  a  volume  and  directs 
it  in  a  course  contrary  to  the  natural  course  of 
drainage,  does  not  accrue  when  the  ditch  is  dug, 
but  when  the  flooding  of  the  land  actually  re- 
sults. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  1 123.*] 

Appeal  from  District  Court,  Saunders, 
County;    Corcoran,  Judge. 

Action  by  Joseph  V.  Shavllk  against  Phil- 
lip Walla  and  others.  Judgment  for  plain- 
tifT,  and  defendants  appeal.  Modified  and 
affirmed. 

Jesse  M.  Oalloway,  F.  Doleaal,  and  E.  B. 
Placek,  for  appellants.  Gilkcson  &  Slama, 
for  appellee. 


•Vor  athsr  cum  im  luns  topic  and  lection  NUMBER  In  Dec  *  Am.  Digs.  1M7  to  date,  *  Rsportsr  lodexa 
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FVA-WGETTT,  J.  Plaintiff  and  defendants 
are  owners  of  farm  lands  in  the  Platte  Val- 
ley In  Bohemia  precinct,  Saunders  county. 
The  Platte  river  at  this  point  flows  from 
-west  to  east;  the  general  slope  of  the  val- 
ley being  toward  the  east.  "Kunesh  Boljow" 
Is  one  of  the  outlets  from  the  bluff  overlook- 
lug  the  valley  at  this  point,  and  drains,  in 
round  numbers,  1,000  acres  of  land.  Its 
mouth  is  upon  the  land  owned  by  defendant 
Kavan.  The  general  direction  of  this  hol- 
lo w^  is  to  the  northwest.  Prior  to  1884,  when 
the  Platte  Valley  was  reached  the  water 
ceased  to  flow  in  a  solid  stream,  and  became 
I  dltFused  and  spread  out  over  the  surface  of 
ttie  adjoining  lands,  all  of  which  seem  to 
tka  ve  been  more  or  less  low  and  flat  In  1884 
some  of  the  defendants,  and  the  ancestors 
of  the  others,  met  at  the  house  of  Kavan, 
and.  entered  into  an  agreement  for  the  con- 
struction of  a  ditch  to  prevent  the  waters 
when  leaving  Kunesh  Hollow  from  flowing 
to  the  north  and  east  In  doing  so  they 
scraped  or  scooped  out  the  channel  which 
had  been  made  by  the  water  before  becom- 
ing diffused,  and  then  dug  a  ditch,  from  4 
to  6  feet  deep,  and  about  the  same  in  width 
at  the  bottom,  and  12  to  14  feet  wide  at  the 
surface,  northwesterly  across  the  land  of  de- 
fendant Kavan,  and  thence  due  west  on  the 
line  between  the  lands  of  defendants  Kavan 
and  Phillip  Walla  to  a  point  about  20  rods 
east  of  the  west  line  of  said  defendants,  and 
the  same  distance,  plus  the  width  of  a  pul>- 
lic  road,  east  of  the  northeast  comer  of 
plalntlfTs  land.  Upon  reaching  the  last- 
named  point  an  outlet  was  made  for  the 
water  In  a  northerly  or  northwesterly  direc- 
tion into  a  large  marsh  upon  the  land  of  de- 
fendant Walla.  Prior  to,  or  contemporane- 
ously with,  the  construction  of  this  ditch, 
defendants  filled  up  another  short  ditch, 
which  had  been  previously  dug  from  the 
mouth  of  Kunesh  Hollow  due  north.  If  the 
water  from  Kunesh  Hollow  were  permitted 
to  flow  through  this  last-named  ditch,  it 
would,  after  leaving  such  ditch,  scatter  over 
the  lands  of  some  of  the  defendants,  and 
find  Its  way  in  an  easterly  direction  to  the 
Platte  river,  ^ut  when  caused  to  run 
through  the  first-named  ditch  into  the  marsh 
on  defendant  Walla's  land,  the  land  of  de- 
fendants would  be  relieved  of  any  danger  of 
flooding,  except  upon  occasions  when  the  wa- 
ter would  come  down  Kunesh  Hollow  in  such 
volume  as  to  overflow  the  banks  of  the  ditch, 
which,  we  take  it  seldom  occurred.  As  the 
land  on  the  hillsides  of  Kunesh  Hollow  be- 
came cultivated  more  and  more,  the  soil, 
with  each  succeeding  freshet,  would  be  car- 
ried down  through  the  ditch  and  deposited 
in  the  marsh  on  Walla's  land.  The  result 
of  this  was  that  eventually  the  marsh  re- 
ferred to  became  entirely  filled  and  covered 
with  a  rich  soil,  so  that  what  had  at  one 
time  been  a  valueless  marsh  became  a  fertile 
field.  Defendants  failed  and  neglected  to 
teep  the  ditch  deaned  out ;  the  evidence  show- 


ing that  during  all  the  years  from  1884  down 
to  the  time  of  the  trial  they  had  attempted 
to  clean  It  out  but  once,  and  then  only  par- 
tially performed  the  work.  As  a  result  the 
ditch,  and  particularly  the  west  end  of  it, 
as  well  as  the  marsh  referred  to,  have  filled 
up,  so  that  for  the  last  three  or  four  years 
t>efore  the  commencement  of  this  suit  wa- 
ter from  the  Kunesh  Hollow  for  the  first 
time  overflowed  plaintifTs  land,  causing  him 
more  or  lees  damage.  Plaintiff  brought  this 
suit  to  enjoin  defendants  from  gathering 
and  emptying  the  water  drained  by  said 
Kunesh  Hollow  upon  plaintifTs  land,  and 
from  maintaining  and  using  the  ditch  re- 
ferred to,  and  for  a  decree  ordering  that  said 
ditch  be  filled  up,  and  that  defendants  be 
compelled  to  take  care  and  dispoee  of  sur- 
face waters  drained  by  said  Kunesh  Hollow, 
so  that  plaintiff  should  not  be  damaged  there- 
by, and  for  his  damages  already  suffered  in 
the  sum  of  $150.  For  answer  defendants 
deny  all  allegations  in  plaintifTs  petition, 
and,  further  answering,  aver  that  plaintifTs 
land  is  a  natural  sink  into  which  surface 
water  from  surrounding  lands  to  the  south, 
east,  and  west  have  drained  from  time  im- 
memorial ;  that  a  cei^ain  ditch,  dug  by  plain- 
tiff himself,  caused  and  facilitated  the  gath- 
ering of  waters  upon  his  land,  and  that 
plaintifTs  cause  of  action,  if  any,  is  barred 
by  the  statute  of  limitations.  The  reply  is 
a  general  denial. 

After  both  sides  had  rested,  by  agreement 
of  the  parties  the  trial  Judge,  in  company 
with  the  parties  and  their  counsel,  visited 
the  locality  and  viewed  the  ditch  and  its 
surroundings.  This  adds  great  weight  to 
the  court's  findings.  In  a  very  full  and  able 
opinion  filed  in  the  case  the  trial  court  says: 
"From  this  view  it  appears  to  the  court  that 
in  a  state  of  nature  there  was  what  may  be 
called  a  'hogback'  or  'whaleback,'  extending 
northwest  across  the  Kavan  land.  This  lit- 
tle rise  in  the  natural  surface  of  the  ground 
formed  a  watershed!  which  turned  the  flood 
waters  to  the  west  and  to  the  east  In  ex- 
tending the  ditch  to  the  northwest  the  pro- 
jectors seem  to  have  chosen  the  crest  of  this 
so-called  'whaleback,'  and  dug  their  ditch 
upon  it  and  carried  It  along  to  the  north  line 
of  the  Kavan  80,  where  it  turns  west.  This 
is  very  apparent  at  the  point  where  the  line 
of  the  Nbrthwestern  Railroad  crosses  the 
ditch,  near  the  north  line  of  the  Kavan  80. 
At  this  point  it  is  shown  in  the  evidence, 
and  is  very  manifest  upon  a  view  of  the 
place,  that  the  water  which  overflows  the 
ditch  at  that  point  fiows  both  to  the  east 
and  to  the  west.  Water  leaving  the  ditch  on 
the  west  side  runs  west  to  the  land  of  the 
plaintiff,  and  watec  leaving  the  ditch  on  the 
east  Bide  runs  east  to  the  land  of  other  of 
the  defendants.  •  •  •  While  nearly  allot 
the  defendants'  witnesses  testify  that  the 
water  ran  northwest  before  the  ditch  was 
dug,  still  none  of  them  testify  that  it  reach- 
ed the  land  of  the  plaintiff  at  that  timei 
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There  is  a  sharp  conflict  as  to  whether  the 
water  turned  east  after  coming  out  of  the 
bluffs  through  Kunesh  Hollow,  or  whether 
It  continued  northwest.  When  the  matter 
Is  considered  In  all  of  Its  bearings,  It  is  not 
very  material  which  set  of  witnesses  is  In 
the  right  in  this  contention.  All  admit  that 
It  did  not  reach  the  plaintiff's  land.  This  is 
the  material  point  In  controversy.  It  must 
be  apparent,  however,  that  a  great  i)ortion 
of  this  water  must  have  followed  the  nata- 
ral  fall  of  the  Platte  river  to  the  east,  which 
fall  is  about  seven  feet  to  the  mile.  Other- 
wise the  defendants  Cippera,  Hajek,  and 
Walla,  living  from  a  half  mile  to  two  miles 
east,  would  have  had  no  interest  in  con- 
structing the  ditch  to  prevent  the  water  from 
going  in  that  very  direction.  Tills  fact  is 
obvious  to  any  one  who  examines  the  ground, 
even  at  this  late  day.  This  water  was  con- 
ducted northwest,  and  then  west,  for  some 
purpose.  The  only  reasonable  purpose  of 
these  defendants  in  incurring  the  great  ex- 
pense of  constructing  the  ditch  to  so  conduct 
the  water  was  to  prevent  it  from  turning 
east  after  coming  out  of  the  hills  and  over- 
flowing their  own  lands.  The  defendants 
joined  together  and  constructed  the  ditch, 
and  gathered  the  flood  waters  Into  it,  and 
conveyed  the  water  to  the  swamp  in  the 
Walla  land,  as  before  described.  Then, 
when  the  Walla  land  filled  up  so  that  it 
would  receive  no  more  water,  the  defend- 
ants elect  to  practically  abandon  their  en- 
terprise and  allow  the  water,  conducted  by 
their  efforts  to  this  point,  to  take  care  of 
itself  and  to  flow  out  of  the  ditch  over  the 
field  of  Kavan  and  upon  the  plaintlfTs  land." 
This  r6sum€  by  the  court  tells  the  whole 
story,  and  renders  any  farther  discussion  of 
the  evidence  superfluous. 

Defendants  contend  that  this  water  was 
surface  water;  and  seek  to  shield  themselves 
behind  the  rule  that  surface  water  is  a  com- 
mon en«ny,  and  that  th,ey  bad  a  right  to  dis- 
pose of  tills  surface  water  as  was  done. 
This  question  has  been  well  settled  in  this 
state.  In  Todd  v.  York  County,  72  Neb.  207, 
100  N.  W.  299,  66  L.  R.  A.  861,  following  Fre- 
mont, m  &  M.  V.  R.  Co.  v.  Marley,  25  Neb. 
138,  40  N.  W.  048,  18  Am.  St  Rep.  482,  we 
held:  "An  owner's  right  to  discharge  sur- 
face water  from  his  premises  does  not  extend 
so  far  as  to  permit  him  to  collect  it  in  a 
volume  and,  by  means  of  an  artiflcial  dian- 
nel,  discharge  it  upon  another's  land,  con- 
trary to  the  natural  course  of  drainage,  to 
the  latter's  damage  and  detriment."  Yet  this 
is  just  what  the  defendants  in  the  case  at 
bar  have  done. 

Defendants  must  also  fail  In  their  attempt 
to  shield  themselves  behind  the  statute  of 
limitations.  In  Chicago,  R.  I.  &  P.  R.  Ca  t. 
Andreesen,  62  Neb.  456,  87  N.  W.  167,  we 
held:  "The  right  to  damages  for  an  obstruc- 
tion of  a  stream  by  an  insufficient  culvert  or 
drain  does  not  accrue  when  the  railroad  is 
built,  bat  when  the  overflow  actually  resalts." 


In  the  opinion  we  said:     "A  man  has   no 
right  to  anticipate  an  injury  from  the  proba- 
ble negligence  of  some  one  else.    The  stat- 
ute ot  limitations  does  not  run  until  the  In- 
jury lias  l>een  actually  received.     PlaintllC 
had  no  right  to  sue  defendant  until  defend- 
ant Injure^  him  by  a  negligent  act    His  right 
of  action  did  not  accrue  in  this  case  until 
bis  land  had   been   overflowed;   hence    the 
statute  of  limitations  would  run  from  the 
date  of  the  overflow  of  the  land,  and  not 
from  the  date  of  the  completion  of  defend- 
ant's railroad."    In  the  case  at  bar  plaintiff 
could  not  have  maintained  an  action  against 
defendants  until  he  suffered  damage  as  the 
result  of  their  wrongful  act     He  was  not 
bound  to  anticipate  that  they  would  neglect 
their  ditch,  and  permit  it  to  fill  up  with  the 
accumulation  of  years  until  the  bottom  of 
the  ditch  was  practically  on  a  level  with  the 
adjoining  lands,  nor  that,  when  the  swamp 
on  Walla's  land  became  fliled  up,  so  that  it 
would  no  longer  serve  as  a  receptacle  for  the 
surplus  water,  defendants  would  not  resort 
to  other  means  to  avoid  causing  him  damage. 

Defendants  further  contend  that  plaintiff 
does  not  in  his  petition  allege  negligence  In 
the  construction  of  the  ditch.  We  think  the 
trial  court  very  aptly  met  that  contenti«m  In 
the  following  language:  "It  is  contended  by 
the  defendants  that,  because  negligence  Is  not 
alleged  or  proved,  plaintiff  cannot  maintain 
his  action.  True,  it  Is  not  alleged  in  the 
bill  for  the  Injunction  that  the  ditch  was  neg- 
ligently constructed.  This  we  caimot  con- 
ceive to  be  necessary  under  the  facts  proved 
in  this  case.  What  possible  difference  in 
law  can  it  be  whether  the  water  was  negli- 
gently conveyed  up<Hi  the  plaintiff's  land,  or 
whether  the  object  was  v«ry  carefully,  but 
deliberately,  achieved?  If  a  man  might  be 
liable  if  he  negligently  drive  Ills  team  and 
wagon  upon  a  foot  passenger,  would  It  be 
seriously  contended  that  he  would  not  be  lia- 
ble If  be  deliberately  and  intentionally  ac- 
complished the  act?  We  think  not"  We 
also,  think  not 

After  considering  ail  of  the  evidence,  the 
court  awarded  plaintiff  $100  damages.  This 
allowance  we  think  was  fully  justified  by 
the  evidence.  The  decree  must,  however,  be 
modified.  It  adjudges  that  the  defendants 
who  tiave  am)ealed  "be,  and  they  and  each  of 
them  hereby  are,  perpetually  restrained  and 
enjoined  from  maintaining  and  using  the  said 
ditch  constructed  by  them,  described  In  para- 
graph 9  of  plaintiff's  petition,  and  these  said 
defendants,  and  each  of  them,  Iiereby  are 
commanded  to  fill  up  the  said  ditch,  and  they, 
and  each  of  them,  are  farther  commanded 
and  ordered  to  place  and  make  the  outlet 
of  Kunesh  Hollow  in  the  same  condition,  as 
nearly  as  may  be,  as  it  was  before  they  con- 
structed the  said  ditch  complained  of  and 
described  in  paragraph  9  of  plaintiff's  peti- 
tion, and  these  defendants,  and  each  of  them, 
are  further  commanded  and  ordered  to  re- 
move all  earth,  filling,  and  obstructions  placed 
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by  them  In  and  along  the  outlet  to  said  En- 
neaii  Hollow,  and  particularly  tbat  part  of 
the  outlet  of  said  hollow  tbat  formerly  ran 
In  a  northeasterly  direction,  and  these  said 
defendants,  and  each  of  them,  are  hereby 
farther  commanded  and  ordered  to  so  take 
care  of  the  flood  waters  of  said  Kunesh  Hol- 
low, and  to  so  provide  for  the  outlet  for  said 
waters  that  said  flood  waters  shall  not  flow 
upon,  or  over,  or  damage,  the  lands  of  the 
plaintllE."  We  think  this  Im'poses  upon  de- 
fendants too  great  a  burden  In  two  particu- 
lars: (1)  They  should  not  be  compelled  "to 
fill  up"  the  entire  ditch.  If  th^  take  the 
proper  steps  to  prevent  the  water  from  flow- 
ing through  it,  whether  by  filling  or  by  any 
other  method  which  will  accomplish  that  end, 
tbey  will  do  all  tbat  plaintiff  has  a  right  to 
demand.  (2)  If  they  take  such  steps  as  will 
restore  the  outlet  of  Kunesb  Hollow  to  "the 
same  condition,  as  neflrly  as  may  be,  as  It 
was  before  they  constructed  the  said  ditch," 
they  will  do  everything  that  the  law  requires. 
They  should  not  be  burdened  with  the  fur- 
ther duty  of  so  taking  care  of  the  flood  wa- 
ters of  Kunesh  Hollow  that  said  waters  shall 
never  flow  upon  or  over  plaintiff's  land.  If 
the  conditicms  are  restored  to  their  normal 
state,  and  some  of  the  flood  waters  should 
eventually  reach  plaintifTs  laud  and  damage 
him  without  their  fault,  defendants  would 
not  be  responsible  therefor. 

As  thus  modified,  the  decree  of  the  district 
court  Is  affirmed. 


ARTERBURN  r.  BBABD  et  al.    (No.  15,944.) 
(Supreme  Court  of  Nebraska.    'May  6,  1910.) 

(Svttabu*  bp  M«  Court.) 

1.  Babeusnts  (i  22*)— Sate  of  Land  Bub- 

DBNED  WITH  ViSIBLK  EaSEKEKT— NOTICX  OF 
PUBCHASBB. 

One  who  purchases  land  burdened  with  an 
open  and  visible  easement  is  ordinarily  charged 
with  notice  that  be  is  purchasing  a  servient 
estate. 

[EJd.  Note.— For  other  cases,  see  Easements, 
C!ent.  Dig.  (  60;   Dec.  Dig.  {  22.*] 

2.  lilCEirSKS  (jl  58*)— 'RXVOCABILITT. 

A  parol  license  to  enter  land  and  construct 
a  dam  and  ditches  to  be  used  for  irrigation  pur- 
poses, after  it  has  been  acted  upon  by  the  ex- 
penditure of  money  and  labor  and  used  for 
years  without  objection,  is  irrevocable. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent.  Dig.  f|  116-120;   Dec.  Dig.  {  68.*] 

3.  Mobtoaoes  ({  635*) — Fobeclosube— Right 

OF    PtJBCBASEB— PBIOBXTT    OVEB    EaSEUENT. 

Where  a  mortgage  on  lands  has  been  exe- 
cuted prior  to  the  grant  of  an  easement  by  the 
mortgagor  without  the  mortgagees  knowledge 
and  consent,  the  easement  is  junior  and  in- 
ferior to  the  mortgage  lien,  and,  when  the  mort- 
gage is  foreclosed  and  the  grantees  of  the  ease- 
ment are  properly  brought  into  the  suit,  a  pur- 
chaser at  the  foreclosure  sale  becomes  vested 
with  the  complete  title  to  the  land  as  it  stood 
when  tiie  mortgage  was  executed. 

(£VL   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  1566;  Dec.  Dig.  |  536.*] 


4.  HOBTOAOES  (I  694*)— FOBEOLOSUBK— Inteb- 

Esr  Tbansfebbkd. 

"A  foreclosure  sale  of  lands  and  tenements, 
unless  the  decree  otherwise  provides,  transfers 
to  the  purchaser  every  right  and  interest  in  the 
proper^  of  all  the  parties  to  the  action."  Hart 
V.  Beardaley,  67  Neb.  145,  08  N.  W.  423. 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1655;  Dec.  Dig.  1  634.*] 

6.  Easeuknts  (S  22*)— Sale  or  Land  Bub- 

DEKED     WITH     EAMlfEN1>-'RlOHT8    OF    PUB- 
OHASKB. 

Where  parties  who  luive  been  divested  by 
foreclosure  proceedings  of  their  title  to  certain 
easements  of  flowage  and  the  ri^t  to  maintain 
a  dam  and  ditches  for  irrigation  purposes  con- 
tinue to  maintain  and  operate  them  for  more 
than  two  years  thereafter  claiming  title  thereto, 
a  subsequent  purchaser  with  notice  of  the  bur- 
den takes  the  land  charged  with  the  easement, 
and  the  right  to  damages  does  not  pass  to  such 
subsequent  purchaser. 

[Ed.  Note.— For  other  cases,  see  EJasements, 
Dec.  Dig.  {  22.*] 

Appeal  from  District  Court,  Ohase  County; 
Orr,  Judge. 

Action  by  Ellsworth  E.  Arterbum  against 
Benjamin  Beard  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

W.  S.  Morlaa  and  Ritchie  &  Wolff,  for  appel- 
lant P.  W.  Scott  and  C.  W.  Meeker,  for  ap- 
pellees. 

LETTON,  J.  The  plaintiff  Is  the  owner  of 
a  ranch  in  Chase  county  consisting  of  over  2,- 
000  acres  of  land,  the  title  to  the  several 
tracts  of  which  it  is  composed  he  acquired  la 
1902,  1003,  and  1904.  The  Frenchman  river 
runs  through  a  portion  of  the  land.  At  the 
time  the  plaintiff  became  the  owner  of  the 
premises,  a  dam  was  in  existence  across  the 
river  at  a  point  near  the  southeast  comer 
of  the  S.  E.  %  of  section  11,  township  6, 
range  41,  which  created  a  pond  extending 
over  a  portion  of  that  quarter  section  and 
over  a  portion  of  the  S.  W.  %  of  section  12, 
covering  in  all  about  40  acres.  From  this 
pond  two  irrigation  ditches  ran,  one  on  the 
north  side  and  the  other  on  the  south  side  of 
the  river,  the  south  ditch  running  through  a 
portion  of  sections  13  and  14. 

This  action  was  brought  against  the  de- 
fendants, who  claim  to  be  the  owners  of  cer- 
tain water  rights,  and  to  be  entitled  to  main- 
tain and  operate  the  dam  and  irrigation  ditch- 
es over  plaintiffB  lands.  The  petition  is  long 
and  involved,  but,  In  substance,  it  alleges 
that  the  defendants  maintain  and  operate  the 
ditches  and  dam  without  legal  right  of  au- 
thority; that  they  have  cut  the  fences  of 
plaintiff's  hog  pasture,  and  have  fenced  along 
each  side  of  the  south  ditch,  excluding  the 
plaintiff  from  the  river  and  depriving  him  of 
the  use  of  its  waters  for  watering  his  hogs; 
that  tbey  threaten  to  destroy  the  fences  that 
plaintiff  has  built  or  may  hereafter  buUd 
across  said  ditdi,  and  that  tliey  refuse  to 
build  any  bridges  or  crosAngs,  and  threaten 
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to  make  It  Impossible  for  him  to  pass  from 
one  part  of  his  ranch  to  the  other.  It  denies 
that  they  ever  Instituted  condemnation  pro- 
ceedings for  the  purpose  of  appropriating  the 
water,  or  the  land  for  ditches  and  reservoir, 
and  alleges  that  defendants  threaten  by  force 
to  maintain  the  dam  and  ditches.  The  pray- 
er is  for  an  injunction  to  restrain  the  threat- 
ened trespasses  for  an  accounting  of  the 
damages  already  sustained,  and  that  defend- 
ants be  adjudged  to  have  no  right  or  interest 
In  or  to  the  plaintiff's  lands.  The  answer 
pleads  ownership  of  the  ditches  and  dam;  that 
defendants  had  permission  and  authority  to 
construct,  maintain,  and  operate  the  dam  and 
ditches;  that  they  were  constructed  in  1894, 
and  that  defendants  have  ever  since  been  In 
the  open,  adverse,  and  continuous  possession 
of  the  same  and  the  lands  necessarily  used  In 
the  operation  of  the  same;  and  that  the 
right  of  action,  if  any.  Is  now  barred  by  the 
statute  of  limitations.  The  reply  alleges  that 
the  lands  on  which  the  dam  and  ditches  were 
bailt  were  mortgaged  at  the  time  of  their 
erection,  and  that  the  mortgages  were  fore- 
closed and  all  right  and  title  of  defendants 
were  barred  and  foreclosed. 

The  evid«ice  shows  that  in  December,  1S94. 
and  early  in  1895,  when  the  defendants  erect- 
ed the  dam  and  excavated  the  ditches,  they 
received  permission  to  do  so  either  by  parol 
or  In  wrltlug  from  the  several  owners  of  the 
lands  over  which  the  dam  and  ditches  were 
constructed,  or  from  persons  purporting  to  be 
their  agents,  and  that  considerations  of  di- 
vers kinds  were  given  for  these  rights.  After 
obtaining  license  or  permission  to  enter,  the 
defendants  Incurred  much  expense  and  per- 
formed a  great  deal  of  labor  In  the  erection  of 
the  dam  and  the  excavation  of  the  ditches, 
the  dam  constructed  being  about  300  or  400 
feet  long,  13  or  20  feet  wide  at  the  top,  and 
20  feet  high  at  the  highest  point,  and  the 
ditches  several  miles  In  length.  When  the 
plaintiff  purchased  the  lands,  they  were  In 
full  possession  of  the  Irrigation  system,  main- 
taining the  same  and  operating  It  during  the 
crop  season.  The  plaintiff  was  familiar  with 
the  locality,  and  knew  of  the  existence  and 
use  of  this  Irrigation  system  at  the  time  he 
bought  the  land.  He  was  therefore  charged 
with  notice  of  the  easement  claimed  by  the 
defendants.  The  estate  that  he  purchased 
was  servient  to  this  easement,  and  he  bought 
subject  thereto.  McLure  v.  Koen,  25  Colo. 
284,  53  Pac.  1038;  Snowden  v.  Wllas,  19  Ind. 
10,  SI  Am.  Dec.  370;  Cook  v.  Chicago,  B.  & 
Q.  B.  Co.,  40  Iowa,  451;  Franklin  v.  Pollard 
MIU  Co.,  88  Ala.  318,  6  South.  685;  Hodgson 
V.  Jeffries,  52  Ind.  334;  Stephens  v.  Benson, 
10  Ind.  367;  Znamanacek  v.  Jellnek,  69  Neb. 
110,  95  N.  W.  28,  111  Am.  St.  Rep.  533. 

The  contention  of  plaintiff  that  the  defend- 
ants have  no  valid  title  either  by  grant  or 
condemnation  proceedings  we  think  cannot  be 
sustained.  As  to  the  tracts  over  which  they 
were  given  a  parol  license  by  the  owners  to 
oonstmct  their  system,  when  they  expended 


their  time  and  money  In  the  cc^stmctlon  of 
the  dam,  ditches,  flumes,  eta,  the  contract 
was  complete  when  the  work  had  been  per- 
formed, and,  as  long  as  kept  up,  the  license 
was  Irrevocable.  Ollmore  v.  Armstrong,  48 
Neb.  92,  66  N.  W.  998;  Johnson  v.  Sherman 
O),  I.  W.  P.  &  I.  Co.,  71  Neb.  452,  98  N.  W. 
1096.  While  as  to  the  lands  over  which  there 
Is  no  proof  that  the  actual  owner  gave  per- 
mission, and  as  to  which  It  Is  shown  the  de- 
fendants took  actual  possession  under  a  claim 
of  right  and  over  which  they  have  operated 
for  twenty  years,  the  statute  of  limitations 
fully  protects  them  against  the  plaintiff's 
claim.  For  these  reasons,  the  plaintiff,  when 
he  bought  the  land,  took  It  charged  with  the 
easements  then  hdd  by  the  defendants  and 
their  title  as  against  him  on  that  account  Is 
perfect. 

The  foregoing  considerations  apply  as  to 
defendants'  rights  over  all  of  the  land  except 
two  tracts.  One  of  these,  the  S.  E.  V*  of 
section  11,  upon  which  the  larger  part  of  the 
dam  and  most  of  the  pond  is  situated,  was 
owned  In  1888  by  one  William  C.  Gllham. 
On  December  15th  of  that  year  be  executed 
a  mortgage  to  the  Sullivan  Savings  Institu- 
tion to  secure  a  loan.  The  other  tract,  de- 
scribed as  the  W^  '^  of  the  N.  W.  %  of  sec- 
tion 11,  which  Is  traversed  by  one  of  the 
ditches,  was  in  1888  owned  by  Jasper  W. 
Toothacre.  On  April  24,  1888,  Toothacre  ex- 
ecuted a  mortgage  to  Carlos  C.  Burr  to  secure 
the  payment  of  a  note.  These  mortgages 
were  soon  afterward  filed  for  record.  On  the 
8th  of  December,  1894,  the  defendants  Ben- 
jamin Beard  and  EU  Maranvllle,  together 
with  one  Martin  Overtree,  posted  notice  of 
approprlatlou  of  the  waters  of  the  Frenchman 
river  under  the  act  approved  March  24,  1889, 
at  the  place  of  diversion  on  the  GUbam  tract, 
and  this  notice  was  on  the  13th  of  December, 
1894,  duly  filed  with  the  county  clerk  of  Chase 
county.  The  interest  of  Martin  Overtree  was 
afterwards  purchased  by  the  defendant  Logan 
MaronvUle.  The  right  to  occupy  the  land 
with  the  dam  and  pond  was  purchased  from 
one  Young,  who  was  then  the  owner  of  the 
equity  in  the  land,  but  so  far  as  the  record 
shows,  nothing  was  paid  to  the  mortgagee. 
Work  was  begun  by  the  defendants  In  De- 
cember, 1894,  the  dam  and  ditches  were  com- 
pleted In  the  spring  of  1805,  and  the  system 
has  been  In  constant  use  ever  since.  Default 
being  made,  separate  actions  were  brought 
to  foreclose  these  mortgages.  In  the  Tooth- 
acre Case  it  was  specifically  alleged  that  the 
defendants,  naming  them,  claimed  a  strip  un- 
der a  right  of  way  deed.  In  the  Gllham  Case 
general  allegations  were  made  as  to  their 
claim.  Personal  service  was  had  upon  the 
defendants  In  each  case  and  a  decree  of  fore- 
closure rendered.  The  Toothacre  land  was 
sold  under  the  decree  and  the  sale  confirmed. 
In  this  case  also  personal  service  was  had, 
default  taken,  and  a  decree  of  foreclosure 
rendered.  The  property  was  sold,  and  the 
sale  confirmed. 
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Plaintiff  dwalgnfl  bis  uae  to  these  two 
tracts  throngh  the  purchasers  at  the  fore- 
closure sale.  He  now  Insists  that  by  virtue 
of  these  proceedings  all  right,  title,  and  In- 
terest of  defendants  to  the  tracts  went  to 
tbe  purchaser  at  the  foreclosure  sale  and 
passed  to  him  by  mesne  conyeyances,  and 
tliat  he  Is  therefore  entitled  to  an  injunction 
to  restrain  their  entering  thereupon  and  main- 
taining and  operating  the  dam  and  ditch. 
This  contention  raises  an  interesting  question. 
Wlien  in  1894  and  1895  defendants  procur- 
ed the  rlgbt  of  way  over  these  tracts,  they 
bad  constructive  notice  of  the  existence  of 
the  mortgages,  and  that  whatever  right  they 
acquired  in  the  premises  was  subject  to  the 
liens  created  thereby.  It  is  clear  that  by  the 
foreclosure  proceedings  all  the  rights  which 
they  bad  acquired  from  the  mortgagors  pass 
(under  section  853  of  the  Code)  to  the  pur- 
chaser at  the  foreclosure  sale.  Toung  v. 
Brand,  15  Neb.  601,  19  N.  W.  494 ;  Dodge  v. 
O.  &  S.  W.  R.  Co.,  20  Neb.  276,  29  N.  W. 
036;  Hart  v.  Beardsley,  67  Neb.  145,  93  N. 
W.  423;  Watson  v.  Grand  Rapids  &  I.  R. 
Co.,  91  Mich.  198,  51  N.  W.  990.  It  is  equal- 
ly clear  that  the  appropriation  of  the  waters 
of  the  Frenchman  river  which  they  had  made 
under  the  irrigation  statute  was  in  no  wise 
affected  by  the  foreclosure  proceedings.  It 
gave  them  an  Independent  right  to  the  use 
of  the  water,  derived  from  the  state,  and  not 
from  an  individual.  The  sherlfF's  deed  to 
the  purchaser  of  the  Gilbam  tract  was  eze- 
cnted  on  the  2d  day  of  January,  1900,  and 
to  the  Toothacre  tract  the  deed  was  execut- 
ed December  28,  1809.  The  purchaser  of  the 
former  tract  retained  tbe  title  until  Septem- 
ber 26,  1902,  and  of  the  latter  until  October 
14,  1902.  The  evidence  shows  that,  after 
these  purchasers  became  vested  with  the  ti- 
tle to  tbe  property,  the  defendants  continued 
to  operate  the  dam  and  ditches  In  like  man- 
ner as  before.  Whatever  right  they  owned 
bad  been  divested,  and  whatever  use  and  ap- 
pr<9riatlon  tb^  made  of  these  lands  would 
have  entitled  the  owners  at  that  time  to 
compensation  to  damages  ascertained  by 
condemnation  proceedings,  or  to  an  action 
for  damages  for  the  continuing  trespass. 
The  defendants  were  in  full  possession  of 
the  easement,  had  appropriatfed  It  to  a  quasi 
public  use,  and  had  been  in  tbe  undisturbed 
possession  of  it  for  over  two  years  and  a 
balf.  when  tbe  plaintiff  purchased  an  inter- 
est in  the  premises.  This  being  so,  he  took 
the  property  with  notice  of  the  easement, 
and  did  not  purchase  the  right  of  action, 
which  belonged  to  the  former  owner,  and 
which  did  not  pass  by  the  deed.  The  case 
is  the  same  as  where  a  railroad  has,  without 
consent  of  authority  of  the  owner,  appro- 
priated land  and  bnllt  its  road,  and  the  own- 
er adla  the  land.  In  sucih  case  the  purchas- 
er takes  the  land  subject  to  the  easement, 


and  the  former  owner  does  not  part  with 
his  right  of  action  for  the  unlawful  taking. 
These  principles  are  well  established.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Englehart,  57  Neb. 
444,  77  N.  W.  1092 ;  Stratton  v.  O.  ft  R  V. 
R.  Co.,  37  Neb.  477,  66  N.  W.  1058;  Buck- 
waiter  V.  A.  T.  ft  8.  P.  R.  Co.,  64  Kan.  403, 
67  Pac.  881;  Kakeldy  v.  Columbia  P.  S.  B. 
Co.,  87  Wash.  675,  80  Pac.  205.  In  Roberts 
V.  Northern  Pac.  R.  Co.,  168  D.  S.  1,  16  Sup. 
Ct.  766,  39  li.  Bd.  878,  It  Is  said:  "It  Is  wdl 
settled'  that  after  a  railroad  company,  hav- 
ing the  power  of  eminent  domain,  has  enter- 
ed into  actual  possession  of  land  necessary 
for  its  corporate  purposes,  whether  with  or 
without  the  consent  of  the  owner,  a  subse- 
quent vendee  of  the  latter  takes  the  land 
subject  to  the  burden  of  the  railroad,  and 
the  right  to  payment  from  the  railroad  com- 
pany if  it  entered  into  an  agreement  to  pay, 
or  to  damages  if  it  entered  without  authori- 
ty, belongs  to  the  owner  at  the  time  posses- 
sion was  taken."  In  addition  to  these  con- 
siderations, from  the  time  the  plaintiff 
bought  the  lands  until  shortly  before  the  be- 
ginning of  the  suit  he  recognized  the  right 
of  the  defendants  to  the  maintenance  of  the 
dam  and  the  use  of  the  ditches,  stood  by. 
and  saw  them  working  on  the  ditches  and 
dam  without  objection. 

As  to  plaintifTs  complaint  of  the  cutting 
of  hla  fences  and  depriving  him  of  the  right 
to  water  his  stock,  the  evidence  does  not 
bear  out  the  sweeping  allegations  In  bis  pe- 
tition. Tbe  principal  trouble  seems  to  have 
grown  fronf  the  fact  that  he  extended  the 
fences  of  his  hog  pasture  across  the  ditch  bo 
as  to  make  It  Impossible  for  the  defendants 
to  enter  the  same  for  the  purpose  of  clean- 
ing It  or  keeping  It  free  from  obstructions 
without  removing  these  fences  at  the  point 
of  crossing.  The  defendants  at  their  own 
cost  built  fences  on  each  side  of  the  ditch 
through  the  hog  lot  and  made  a  bridge  or 
crossing,  so  that  hto  hogs  might  reach  the 
water  of  the  river  from  all  points  of  the 
pasture.  This  they  had  a  right  to  do.  There 
can  be  no  doubt  that  the  existence  of  these 
ditcbes  upon  the  plaintiff's  land  interferes 
with  the  convenient  operation  of  his  ranch 
and  Inconveniences  him  in  the  passage  of 
his  teams  and  live  stock  from  one  portion 
if  the  land  to  the  other,  but  these  inconven- 
iences were  all  patent  and  visible  at  the 
time  he  bougbt,  and  be  cannot  now  be  re- 
lieved from  the  annoyance  caused  thereby. 

We  think  the  evidence  does  not  bear  out 
the  allegations  of  the  petition  as  to  Interfer- 
ence with  plaintiff's  riparian  rights  in  the 
river.  A  number  of  errors  are  assigned,  but, 
in  the  view  we  take  of  the  legal  principles 
applicable  to  the  undisputed  evidence,  their 
consideration  Is  unnecessary. 

The  Judgment  of  tbe  district  courts  la  af- 
firmed. 
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OGOIDBNTAL  BUILDING  &  LOAN  ASS'N 

T.  McGRBW  et  al.     (N«.  lfi,97«.) 
(Sapreme  Court  of  Nebraska.     May  6,  1910.) 

C£ryKa6tt«  by  M«  Court.) 

1.  MOBTQAOES  (I  134*)— F0BECIX)BOBB. 

A.  was  the  owner  of  four  adjacent  and  ad- 
joining lots  in  a  platted  addition  to  a  city,  their 
numbers  being  13,  14,  15,  and  16,  of  the  value 
of  $50  each.  There  were  24  Iota  in  the  half 
bloclE  numbered  from  1  to  24  consecutively.  He 
attempted  to  construct  a  dwelling  house  on  lots 
15  and  16,  and,  to  aid  in  sucn  construction, 
borrowed  money  from  B.,  and,  to  secure  the 
payment  of  the  same,  executed  a  mortgage  on 
lots  15  and  16.    Bv  the  mistake  of  both  A.  and 

B.  the  house  was  built  upon  lots  17  and  18^  to 
which  A.  had  no  title.  Later  C,  a  stranger,  re- 
moved to  and  settled  in  the  city,  and,  upon  be- 
ing informed  by  both  A.  and  B.  that  the  house 
was  located  nptm  lots  16  and  16,  puKhased  said 
lots  15  and  16,  paying  $950  therefor.  $700  of 
the  purchase  price  was  paid  to  B.  in  satisfac- 
tion of  his  mortgage  thereon,  and  the  remainder 
of  the  purchase  price  to  A.  A.  then  executed  a 
mortgage  to  B.  on  lots  13  and  14  for  the  pur- 
pose of  constructing  a  house  thereon.  He  partly 
completed  the  house,  when  it  was  discovered 
that  It  stood  on  lots  15  and  16,  which  lots  be- 
longed to  C,  when  he  abandoned  the  same,  and 

C.  took  irassession,  and  B.  commenced  suit  to 
foreclose  his  mortgage  on  lots  13  and  14  and 
the  boose  on  lots  15  and  16.  It  is  held  that  as 
the  mistake  ori{^nated  with  A.  and  B.,  and  C. 
purchased  relying  on  their  representations,  and 
had  paid  full  value  for  lots  16  and  16  with  the 
improvements  thereon,  the  major  portion  of  the 
purchase  price  having  been  paid  to  B.,  B.  was 
not  entitled  to  any  relief  as  against  C. 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  134.*] 

2.  Mechanics'    Likrs    ({    61*)-»Natubb    or 
Right. 

"A  mechanic's  lien  Ih  favor  of  a  principal 
contractor  grows  out  of  the  contractual  relations 
between  the  owner  of  the  property  Improved,  or 
bis  authorised  agents,  and  such  principal  con- 
tractor, and  the  right  thereto  is  based  upon  con- 
tract and  for  the  purpose  of  securing  debts  due 
thereunder."  Rust-Owen  Lumber  Co.  v.  Holt, 
60  Neb.  80,  82  N.  W.  112,  83  Am.  St.  Rep.  612. 
[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  {{  77,  78;   Dec.  Dig.  |  61.*] 

Anpeal  from  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Action  by  the  Occidental  Building  ft  Loan 
Association  against  Charlie  H.  McGrew  and 
others.  From  the  Judgment,  certain  defend- 
ants appeal.  Reversed  and  remanded,  with 
directions. 

Geo.  A.  Adams,  for  appellants.  W.  B.  Corn- 
stock,  for  appellee  Occidental  Building  ft  Loan 
Ass'n.  T.  J.  Doyle  and  G.  L.  De  Lacy,  for 
appellee  Dan  Sullivan. 

REESE,  C.  J.  It  Is  difBcnlt  to  conceive  of 
a  more  complicated  and  involved  case  ttian 
this.  The  chronological  order  of  events  deem- 
ed material  to  the  cousideration  of  this  case, 
as  drawn  from  the  statements  contained  in 
the  briefs  and  made  upon  the  arguments,  ap- 
X)ear  to  be  about  as  follows:  On  and  prior 
to  the  25th  day  of  June,  1906,  the  McGrews 
were  the  owners  of  lots  13,  14,  15,  and  16,  in 


block  1,  In  Woods  and  Kelly's  first  addition 
to  College  View,  all  of  wUch  were  vacant. 
That  block  is  composed  of  48  lots,  24  of  which, 
numbering  from  1  to  24,  indusire,  are  upon 
the  north  side  of  the  block  fronting  on  Pros- 
pect street,  the  other  24  fronting  to  the  south. 
On  the  5th  of  March,  1906,  the  McOrews  ex- 
ecuted a  mortgage  to  plalntitt  on  lots  15  and 

16  of  said  block  to  secure  the  payment  of  the 
sum  of  $700,  and  thereafter  erected  a  dwell- 
ing house  upon  said  lots,  as  they  then  sup- 
posed, but  which  was  by  mistake  erected  on 
lots  17  and  18,  to  which  they  had  no  title. 
On  the  25th  day  of  June,  1906,  they  sold  and 
conveyed  by  warranty  deed  lots  15  and  16  to 
defendants  Fairs  for  the  expressed  consid- 
eration of  $1,050,  all  parties  believing  that 
the  conveyance  included  the  dwelling  house 
which  was  supposed  to  be  on  said  lots,  the 
deed  being  recorded  June  29, 1906.  The  Fairs 
took  possession  of  the  house,  and  later  paid 
the  $700  mortgage  to  plaintiff.  On  the  14th 
day  of  August,  1006,  the  McGrews  executed 
to  plaintiff  another  mortgage  oh  lots  13  and 
14  to  secure  the  sum  of  $800,  which  is  the 
mortgage  the  foreclosure  of  which  is  sought 
in  this  action.  The  McGrews  constructed  a 
dwelling  house  and  barn  upon  those  lots,  aa 
they  supposed,  but  by  another  mistake  placed 
the  same  upon  lots  15  and  16,  the  title  to 
which  was  in  the  Fairs.  Defendant  Sullivan, 
under  a  contract  with  the  McGrews,  furnish- 
ed material  to  the  said  McGrews  for  the  con- 
struction of  this  house  and  barn,  and  later 
on.  November  28,  1906,  filed  his  statement  for 
a  mechanic's  lien  on  lots  13,  14.  15.  and  16, 
amounting  to  the  sum  of  $481.45.  After  this 
second  house  was  about  completed,  McGrew, 
discovering  the  mistake  he  had  made,  called 
upon  the  Fairs  and  informed  them  of  the 
fact, -and  agreed  that  he  would  procure  the 
title  to  lots  17  and  18,  upon  which  the  house 
stood,  and  the  Fairs  could  then  reconvey  the 
title  to  lots  15  and  16  to  him.  Later  on  he 
informed  the  Fairs  that  he  could  not  obtain 
such  title.  It  seems  that  McGrew's  brother 
had  purchased  the  lots.  As  to  the  good  faitb 
or  fraud  on  the  part  of  the  McGrews  in  this 
purchase  by  the  brother  we  now  have  nothins 
to  do.  Upon  the  discovery  of  the  mistake^ 
Fair  took  counsel  with  a  reputable  attorney 
as  to  his  rights,  and  was  advised  that  as  he 
was  the  owner  of  lots  15  and  16,  his  title  be- 
ing of  record,  he  should  take  possession  of 
his  lots  and  the  improvements  thereon,  which 
he  did,  and  abandoned  bis  possession  of  lots 

17  and  18.  The  house  on  lots  15.  and  16,  not 
having  been  quite  completed,  Sullivan  remov- 
ed his  unused  material  and  furnished  no 
more.  Fair  furnished  material,  finished  the 
work  at  an  expense  of  $200,  and  retained  his 
possession.  Lots  13  and  14,  upon  which  no 
improvements  have  been  made,  and  which  are 
yet  vacant,  are  of  little  value,  not  suffldent 
to  meet  the  demands  of  any  defendant  Up- 
on the  discovery  of  the  errors  and  mistaken 
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above  ennmerated,  plaintiff,  tbe  fauUdins  and 
loan  association,  Inatituted  this  action  for  tbe 
f oreclosnre  of  its  mortgage,  making  tbe  Mc- 
GrewB,  Fairs,  and  Sullivan  parties  defendant 
The  McGrewB  did  not  answer,  or  ottierwise 
plead,  and  default  was  entered  against  tbem. 
The  pleadings  are  quite  lengthy  and  voluml- 
soust  and  the  transcript  is  padded  to  an  un- 
necessary extent;  the  original  and  amended 
pleadings  being  set  out  at  length.  Transcripts 
could  be  very  much  diminished  in  size  and 
volume,  as  well  as  In  costs,  if  counsel  would 
guard  against  the  inclusion  of  unnecessary 
flies  and  papers  by  giving  speclflc  directions 
to  tbe  clerk  as  to  what  should  be  certified. 
The  averments  of  plalntUTs  amended  peti- 
tion (substituted  for  tbe  original)  contain  the 
facts  of  the  execution  of  its  note  and  mort- 
gage, according  to  the  usual  form  of  pleading 
In  suits  for  foreclosure,  setting  out  a  copy  of 
tbe  mortgage,  showing  it  to  be  upon  lots  13 
and  14,  and  further  alleges  that  def«)dant8 
McOrews  were  at  the  time  of  tbe  execution 
of  the  npte  and  mortgage  the  owners  and  in 
possession  of  lota  13  and  14  and  in  possession 
and  occupancy  of  lots  15  and  16,  and  had 
commenced  the  erection  and  construction  of 
a  dwelling  house  on  lots  15  and  16,  and  that 
at  that  time  the  McGrews  represented  that 
the  money  then  borrowed,  and  to  secure  which 
the  mortgage  was  given,  was  for  the  erection 
of  the  dwelling  house  on  lots  18  and  14,  and 
plaintiff,  believing  that  said  Improvements 
were  being  constructed  upon  sald'lots,  accept- 
ed the  mortgage  thereon;  that  the  parties  to 
the  mortgage  were  mutually  mistaken  as  to 
the  location  of  said  improvements,  and,  in- 
stead of  being  upon  lots  13  and  14,  they  were 
apon  lots  15  and  16;  and  that  the  money  so 
furnished  by  plaintiff  was  to  be  and  was  used 
in  the  construction  of  said  improvements. 
The  facts  herein  above  stated  as  to  tbe  mis- 
takes of  the  McGrews  and  the  Fairs,  as  to 
the  location  of  tbe  bouse  on  lots  17  and  18,  as 
well  a»  to  lots  15  and  16,  are  alleged,  and 
need  not  be  herein  restated. 

Further  allegations  are  that  during  all  of 
the  time  in  which  the  house  was  being  con- 
structed on  lots  15  and  16  the  Fairs  had  full 
knowledge  of  what  was  being  done,  and  were 
using  and  occupying  lots  17  and  18  and  tbe 
dwelling  house  thereon,  asserting  ownership 
thereof,  and  they  also  knew  that  the  improve- 
ments being  made  were  made  with  and  by  the 
use  of  the  money  furnished  by  plaintiff  for 
that  purpose,  but  gave  no  notice  of  any  claim 
of  title  or  ownership  of  said  lots  15  and  16; 
that  they  inid  nothing  toward  the  construc- 
tion of  the  improvements;  that,  after  the 
completion  of  said  dwelling  house,  they  with 
knowledge  of  all  the  facts  took  possession  and 
asserted  ownership,  claiming  the  property  to 
be  free  aad  clear  of  the  lien  of  plaintiff's 
mortgage^  It  is  alleged  that,  by  reason  of  the 
then  known  mistakes,  the  silence  of  the  Fairs, 
and  tbe  expenditure  of  the  money  furnished 
by  plaintiff  in  the  Improvements,  tbe  Fairs 


are  estopped  to  assert  any  right  to  or  inter- 
est in  said  buildings  or  the  lots  on  whidi  they 
stand.  Practically  the  same  facts  are  made 
to  tLj/giy  to  the  claim  of  Sullivan  for  the  en- 
forcement of  his  mechanic's  lien,  and  it  1%  al- 
leged that  It  had  been  agreed  by  and  between 
plaintiff  and  Sullivan  that  plaintiff's  lien 
should  be  considered,  and  was,  prior  to  the 
lien  of  said  Sullivan,  if  any  existed ;  that  lots 
13  and  14  are  of  no  value;  that  the  McGrews 
and  Fairs  are  insolvent,  and  the  only  means 
for  the  collection  of  the  money  due  plaintiff 
la  by  tbe  application  of  tbe  property  in  ques- 
tion to  the  payment  thereof.  The  prayer  is 
for  a  reformation  of  the  mortgage  by  causing 
it  to  include  lots  15  and  16  with  the  improve- 
ments thereon,  and  that  it  be  foreclosed  as  to 
lots  13  and  14,  15  and  16,  and  for  general  re- 
lief. Def  endvit  Sullivan  filed  his  answer  and 
cross-petition,  in  which  the  averments  of  the 
petition,  as  against  the  other  defendants,  are 
In  the  main  admitted,  closing  with  a  general 
denial  of  all  facts  not  admitted.  By  the  cross- 
petition  it  is  alleged  that  about  the  8th  day 
of  September,  1906,  the  answering  defendant, 
Sullivan,  and  the  McOrews,  entered  into  a 
contract  by  which  tbe  said  Sullivan  agreed 
to  furnish  to  the  McGrews  lumber,  lime,  and 
other  building  material  for  the  erection  of  a 
dwelling  house  on  lots  13,  14,  15,  and  16,  block 
1,  in  the  addition  referred  to,  and,  in  pursu- 
ance of  said  contract,  he'did  fumi^  building 
material  for  said  improvements  to  said  Mc- 
Grews to  the  extent  and  amount  of  $681.45, 
all  of  which  was  used  in  tbe  construction  of 
the  dwelling  house  on  lots  15  and  16;  that 
at  said  time  the  said  McGrews  were  in  the 
undisputed  and  exclusive  possession  of  said 
lots  15  and  16,  claiming  to  be  tbe  owners 
thereof,  and  were  the  owners  in  fee  of  lots 
13  and  14  "and  said  lots  15  end  16."  The 
filing  of  the  statement  and  claim  in  the  prop- 
er county  offices  is  alleged,  and  it  is  averred 
that  the  sum  of  $481.45  is  still  due  with  in- 
terest, and  that  at  the  time  of  the  making  of 
said  contract  all  of  said  lots  were  vacant  and 
unimproved  The  facts  of  the  alleged  mis- 
takes of  the  defendants  McGrews  and  Fairs, 
and  the  taking  possession  of  lots  17  and  18 
by  the  Fairs,  are  eet  out  practically  as  here- 
inbefore stated,  together  with  the  alleged 
knowledge  of  the  Fairs  that  the  Improvements 
for  which  defendant  Sullivan  furnished  the 
material  were  being  made  on  lots  15  and  16, . 
their  acquiescence  in  the  construction  of  the 
improvements,  and  tbe  alleged  fact  that  tbe 
Fairs  paid  nothing  for  the  house  before  tak- 
ing possession,  and  it  is  averred  that  tbe 
Fairs  are  now  estopped  to  claim  said  prop- 
erty or  to  deny  or  controvert  the  claim  for 
the  value  of  the  material  furnished. 

The  prayer  is  for  judgment  against  the 
McGrews  and  tbe  Fairs  for  the  sum  of  $481.- 
45,  with  Interest;  that  the  premises  be  order- 
ed to  be  sold,  and,  should  the  court  determine 
that  lots  15  and  16  should  not  be  sold  under 
the  decree,  then  and  in  that  event  that  the 
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court  order  the  house  to  be  aold  with  anthorl> 
ty  for  the  purchaser  to  move  it  from  the  lots 
where  It  stands ;  that  the  mechanic's  Men  be 
declared  the  first  Uen  upon  the  premises  and 
the/  equities  of  the  defendants  therein  be 
foreclosed,  and  for  general  relief.  A  copy  of 
the  account  Is  attached  to  the  croes-petltlon. 
The  defendants  David  L.  Fair  and  Ruth 
A.  Fair,  his  wife,  for  their  answer  to  the 
amended  petition  of  plaintiff  admit  the  cor- 
porate character  of  plaintiff,  and  that  the 
note  and  mortgage  were  made  by  McOrew  and 
wife,  but  deny  that  plaintiff  furnished  Mc- 
Orew the  full  sum  of  $800,  the  amount  named 
In  the  mortgage,  or  that  that  amount  iB  due 
thereon,  and  require  strict  proof  thereof.  They 
deny  that  either  the  ownership  or  possession 
of  lots  16  and  IS  was  In  the  McGrews  from 
or  after  the  29th  of  June,  1906,  when  their 
deed  of  the  25th  of  that  same  month  was  re- 
corded, and  allege  that  from  that  date  they 
have  ever  been  and  now  are  the  owners  of 
said  lots,  and  also  deny  that  they  ever  were 
the  owners  of  lots  17  and  18,  or  that  they  tn 
any  way  purchased  either  of  them,  or  that 
the  defendants  McGrews  ever  owned  them. 
They  allege  the  fact  of  the  existence  of  the 
$700  note  and  mortgage  of  March  5,  1906,  and 
that  as  a  part  of  the  purchase  price  of  lots 
15  and  16  they  paid  the  same  on  the  26th  day 
of  June,  1006,  and  rqpelved  a  receipt,  release, 
and  satisfaction  of  tfte  same,  and  that  the  re- 
lease was  recorded  in  the  proper  records  of 
the  county  on  the  29th  day  of  June,  1906,  and 
that  at  the  time  of  the  payment  plaintifF 
knew  that  th^  had  purchased  said  lots,  were 
the  owners  thereof,  and  were  paying  said 
note  and  mortgage  as  a  part  of  the  consider- 
ation and  purchase  price  thereof.  The  facts 
of  the  mistakes  in  the  location  of  the  build- 
ings as  hereinbefore  stated  are  set  out  at 
length,  and  it  is  averred  tliat  the  McGrews 
represented  to  them  that  the  house  on  lots 
17  and  18  was  on  lots  15  and  16,  which  repre- 
sentations were  relied  upon,  they  not  know- 
ing the  lines  of  said  lots;  that  when  the  Mc- 
Grews discovered  that  the  said  house  was  on 
lots  17  and  18,  instead  of  on  lots  15  and  16, 
said  McGrews  had  partially  erected  a  house 
on  lots  IS  and  16,  believing  they  had  erected 
it  on  lots  18  and  14.  They  then  refused  to 
complete  the  house  on  lots  15  and  16,  and 
turned  It  over  to  defendants  Fairs,  when 
the  latter  took  possession,  and  Sullivan  at 
once  removed  all  unused  and  unattached  ma- 
terial from  said  lots,  and  defendants  Fairs 
were  compelled  to  and  did  furnish  the  neces- 
sary material  to  complete  the  same  at  an  ex- 
penditure of  over  $200  in  labor  and  material, 
and  they  have  ever  since  been  In  the  actual 
and  peaceable  occupancy  thereof.  There  Is  a 
gmeral  denial  of  unadmitted  allegations  of 
the  petition,  and  a  special  denial  of  any  right 
to  or  lien  of  any  character  upon  said  lots  15 
and  16  In  favor  of  plaintiff,  and  it  is  alleged 
that,  by  plaintiff  having  accepted  the  money 
from  defendants  in  payment  of  its  prior  mort* 
gage  on  said  lots  15  and  16,  it  is  now  estopped 


to  claim  any  rights  as  against  said  lots  IS 
and  16,  or  the  buildings  thereon.  The  prayer 
is  for  a  dismissal  of  said  petition,  for  re- 
covery of  costs,  and  for  general  relief. 

Plaintiff  for  reply  to  the  answer  of  the 
Fairs  submitted  a  general  denial  of  allega- 
tions not  admitted,  admitted  the  execution 
by  the  McGrews  of  the  first  mortgage  on  lots 
15  and  16,  but  avers  that  it  was  given  to  se- 
cure the  payment  of  money  furnished  by 
plaintiff  to  said  McGrews  for  the  erection 
and  construction  of  the  dwelling  house  erect- 
ed by  tbem  on  lots  17  and  18.  The  aver- 
ments of  the  mistake  of  the  McGrews  in  the 
location  of  that  house  are  repeated,  and  it  is 
alleged  that,  when  the  McGrews  sold  the 
house  on  said  lots  17  and  18  to  the  Fairs,  the 
Fairs  assumed  and  agreed  to  pay  the  debt  as 
a  part  of  the  purchase  price  thereof,  all  par- 
ties believing  that  said  house  was  located  on 
lots  15  and  16,  the  property  included  in  and 
bound  by  said  mortgage.  The  Fairs  for  their 
answer  to  the  cross-petition  of  Sullivan  deny 
generally  all  unadmitted  facts,  and  specifical- 
ly deny  tliat  Sullivan  furnished  any  lumber 
or  material  of  any  kind  or  under  any  contract 
to  be  placed  in  the  building  on  lots  15  and  16, 
and  deny  the  existence  of  an^  lien  thereon  in 
favor  of  Sullivan.  Substantially  the  same 
facts  as  to  the  mistakes  in  the  location  of  the 
buildings,  the  purchase  and  conveyance  to 
them  of  lots  15  and  16,  the  recording  of  their 
deed  on  the  29th  day  of  June,  1906,  and  their 
continued  and  uninterrupted  ownership  of  the 
property  are  averred,  but  need  not  be  re- 
peated hera  It  is  alleged  that  Sullivan  be- 
came awarb  of  the  error  in  the  construction 
of  the  house  on  lots  15  and  16,  Instead  of  on 
lots  13  and  14  as  was  Intended  by  him  and  the 
McGrews ;  that  the  house  was  unoccupied  and 
portions  of  the  material  had  been  furnished 
upon  the  ground,  but  not  used ;  that  Sullivan 
removed  all  thereof,  and  left  the  building  un- 
provided with  material,  and  they  (the  Fairs) 
were  compelled  to  expend  the  sum  of  $200  for 
material  and  labor  in  the  completion  of  the 
house;  that  at  that  time  the  said  Sullivan 
had  not  filed  any  mechanic's  lien  on  said 
property,  and  during  the  whole  time  he  was 
furnishing  said  material  he  well  knew  that 
the  Fairs  were  the  owners  of  lots  15  and  16, 
they  having  bought  and  paid  the  full  consid- 
eration of  $950  for  them ;  that  their  deed  was 
upon  record  since  the  29th  day  of  June,  pre- 
vious to  any  contract  between  the  McGrews 
and  Sullivan  to  furnish  material  for  the  con- 
struction of  a  house  on  lots  13  and  14,  and 
said  Sullivan  had  no  power  or  right  to  con- 
tract with  the  McGrews,  or  any  one,  for  the 
purpose  of  erecting  a  house  on  lots  16  and 
16;  that  the  answering  defendants  are  the 
owners  in  fee  of  said  lots  16  and  16  and  in 
possession  thereof,  and  that  SuUlran  can 
have  no  lien  thereon.  Other  averments,  be- 
ing in  effect  but  repetitions  of  those  In  the 
other  pleadings  herein  stated,  need  not  be  fur- 
ther noticed.  The  reply  of  Sullivan  to  the 
answer  of  the  Fairs  Is  of  great  length,  and 
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praeticftlly  coren  the  same  ground  as  the 
reply  of  plaintiff,  but  more  In  detail.  In  re- 
ply to  the  averment  in  the  Fairs  answer  that 
upon  the  discovery  of  the  mistake  as  to  the 
location  of  the  buildings  the  McGrews  re- 
fused to  complete  the  i>uUdlng  on  lots  15  and 
16  and  abandoned  the  same,  turning  the  pos- 
session over  to  the  Fairs,  it  Is  averred  that 
It  was  "not  in  the  power  of  said  McGrews 
to  turn  over  to  the  said  Fairs  the  unfinished 
building  located  and  situated  on  lots  15  and 
16  with  the  material  furnished  for  the  erec- 
tion of  the  same  under  the  circumstances 
stated  in  said  answer,  being  unpaid  and  a 
lien  existing  on  said  building  therefor,  with- 
out first  paying  for  said  material,  and  It  was 
not  In  the  power  of  said  McGrews  or  said 
Fairs  to  divert  the  Hen  created  by  the  stat- 
ute and  perfected  by  filing  the  same  as  was 
done  by  defendant  in  this  case,  and,  when 
the  said  Fairs  took  possession  of  said  prem- 
ises and  the  said  building,  they  took  posses- 
sion thereof  subject  to  said  Uen,  ratified  the 
purchase  of  said  lumber  and  the  existence  of 
said  lien,  and  assumed  the  payment  of  same." 
An  estoppel  Is  pleaded  against  the  Fairs,  and 
a  general  denial  follows. 

The  cause  was  tried  to  the  court  and  ex- 
tended findings  of  facts  and  decree  were  en- 
tered sustaining  the  validity  of  the  mortgage 
of  plaintiff  and  the  mechanic's  Hen  In  favor 
of  defendant  Sullivan.  It  is  ordered  by  the 
decree  that,  unless  the  defendants  pay  the 
•ereral  amounts  found  due  (to  plaintiff  $700, 
and  to  defendant  Sullivan  |453.45,  each  with 
interest),  the  plaintiff  is  authorized  to  enter 
upon  lots  15  and  16  with  necessary  assistance 
and  remove  the  dwelling  house,  with  the 
foundation  walls,  and  cellar  walls,  and  place 
the  same  on  lots  13  and  14  in  as  near  the 
identical  situation  as  It  now  occupies  on  lots 
15  and  16  as  possible,  with  ceUar  and  all 
walls  as  now  existing  on  lots  15  and  16,  and 
that  after  said  removal  the  defendants'  equi- 
ty of  redemption  be  foreclosed  as  to  lots  13 
and  14,  and  that  an  order  of  sale  issue  for 
the  sale  of  said  lots,  and  that  they  be  sold 
and  the  proceeds  be  applied,  first,  to  pay 
plalt>tiff  $700,  with  awrulng  Interest,  to- 
gether with  the  money  necessarily  expended 
in  tbe  removal  of  the  house,  foundation,  and 
cellar  walls ;  second,  to  pay  defendant  Sulll- 
Tan  $453.45,  with  accruing  interest;  third, 
to  pay  tbe  Fairs  the  sum  of  $200,  with  accru- 
ing Interest  We  find  no  provision  in  the 
decree  for  the  payment  of  tbe  costs  of  the 
foreclosure  proceedings  nor  for  the  restora- 
tl(m  of  defendants'  lots  to  their  former  con- 
dition by  filling  the  cellar  or  other  excava- 
tions made  In  the  Improvements  by  the  Mc- 
Grews which  would  appear  to  be  in  harmony 
with  the  idea  of  placing  the  parties  in  the 
position  they  would  have  been  had  the  Mc- 
(irewB  and  plaintiff  made  no  mistakes.  In 
those  respects  the  decree  seema  to  be  defl- 
deot. 
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The  cause  has  been  extensively  briefed  by 
the  parties  to  the  suit,  each  brief  showing 
commendable  and  careful  research,  and  the 
citation  of  many  cases  and  authorities  in 
support  of  the  various  claims.  We  will  find 
it  impossible  to  review  the  authorities  dted, 
owing  to  their  great  number,  and  wUl  have 
to  be  content  with  the  statement  of  the  facts, 
in  part  above  detailed,  followed  with  our 
view  of  the  principles  of  equity  to  be  applied. 

It  is  shown  by  the  evidence  contained  in 
the  bill  of  exceptions  that  the  defendants  the 
Fairs  removed  and  settled  In  the  city  of 
College  View  In  April,  1006,  being  before  that 
time  strangers  and  having  no  knowledge  as 
to  the  platting  or  subdivision  thereof.  Prior 
to  their  arrival,  defendants  McGrews  had 
executed  a  mortgage  to  plaintiff  on  lots  15 
and  16,  block  1,  of  the  addition  referred  to, 
and  had  constructed,  or  were  then  construct- 
ing, the  dwelling  house  thereon,  as  was  sup- 
posed, but  which  was,  in  fact,  constructed  on 
lots  17  and  18,  to  whldi  the  McGrews  had 
no  title.  This  was  the  Joint  mistake  of  plain- 
tiff and  the  McGrews  and  for  which  the 
Fairs  were  In  no  way  responsible^  nor  luid 
they  in  any  way  entered  into  or  in  any  sense 
been  a  party  thereto.  Mr.  Fair  testified  that 
both  plaintiff  and  McGrew  represented  to 
him  that  the  house  was  situated  on  lots  15 
and  16.  Acting  upon  such  representations 
and  in  the  belief  that  the  representations 
so  made  were  true^  he  purdiased  lots  15  and 
16  for  the  sum  of  $950.  The  purchase  was 
made  on  June  25,  1906.  Tbe  naked  tmim- 
proved  lots  (15  and  1^  were  of  the  value  of 
$100.  A  warranty  deed  was  executed  by  the 
McGrews  to  the  Fairs  on  that  date  convey- 
ing lots  15  and  16  for  the  expressed  consid- 
eration of  $1,050.  Plaintiff  then  held  a  mort- 
gage on  lots  15  and  16  given  to  secure  the  sum 
of  $700,  bearing  date  March  5,  1006,  which 
the  Fairs  had  assumed  and  agreed  to  pay. 
and  did  pay  to  plaintiff,  thereby  clearing  the 
title  to  lots  15  and  lU:  they  not  knowing 
of  the  mistake  made  by  plaintiff  aud  the 
McGrews.  The  remainder  of  the  purchase 
price  they  paid  to  the  McGrews.  Plaintiff 
executed  a  release  of  the  mortgage  on  the 
26th  day  of  June,  1900.  Upon  the  purchase 
of  lots  15  and  16,  the  Fairs,  by  their  ten- 
ant^, the  McGrews,  took  possession  of  the 
house  and  lots  17  and  18,  believing,  as  in- 
formed by  plaintiff  and  McGrew,  that  their 
numbers  were  15  and  16.  By  the  payment 
of  plaintiff's  mortgage  and  the  money  paid 
to  the  McGrews,  the  Fairs  paid  the  full 
purchase  price  of  lots  15  and  16  and  the 
house  on  lots.  17  and  18  so  placed  by  the 
mistake  of  the  McGrews  and  plaintiff.  While 
it  appears  that  no  fraud  was  intended  by  ei- 
ther the  plaintiff  or  tbe  McGrews,  yet  it 
must  be  conceded  that  there  was  such  a  want 
of  «are  upon  their  part  as  to  amount  to  neg- 
lect In  the  selection  of  the  lots  upon  which 
the  hotiae  should  be  ereoted.    It  Is  also  a|^ 
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parent  that  all  the  Fairs  received  for  tbe 
$950  or  $1,050  paid  by  them  to  plaintiff  and 
the  McGrewB  was  the  title  to  lots  15  and 
16,  of  the  value  of  $100.  On  the  14tb  of  Au- 
gust following,  the  McGrews  executed  their 
mortgage  on  lots  13  and  14  to  secure  the 
sum  of  $800.  With  this  the  Fairs  had  noth- 
ing to  do.  That  plaintiff  and  the  McGrews 
were  mistaken  as  to  the  exact  location  of 
those  lots  may  be  conceded,  and  which  might 
easily  have  been  corrected  by  consulting  the 
plat  and  survey,  and  by  a  short  time  devot- 
ed to  measurements,  must  also  be  conceded, 
but  for  this  the  Fairs  were  In  no  sense  re- 
sponsible or  In  any  way  blameworthy.  True, 
they  were  laboring  under  the  same  mistake 
as  to  the  location  of  the  lots  owned  by  the 
McGrews,  yet  that  mistake  on  their  part  was 
caused,  as  Mr.  Fair  testified  without  contra- 
diction, by  the  misrepresentation  of  the 
plaintiff  and  the  McGrews.  During  the  lat- 
ter part  of  the  summer  or  fall  of  1906  the 
McGrews  undertook  to  construct  a  dwelling 
house  on  lots  13  and  14,  being  the  same  lots 
upon  which  they  executed  the  mortgage  of 
August  14th  of  that  year  to  plaintiff,  but  by 
mistake  placed  it  upon  the  lots  (15  and  16) 
owned  by  the  Fairs.  Of  the  construction  of 
that  house  the  Fairs  had  full  knowledge, 
and  Mr.  Fair  was  employed  by  McGrew  to 
labor  on  the  excavation  of  the  cellar,  or  pos- 
sibly the  construction  of  the  foundation  wall. 
As  we  read  the  evidence  he  worked  for  the 
McGrews  a  fraction  over  one  day.  It  is 
claimed  by  this  he  lost  some  right,  but  we 
cannot  conceive  such  to  be  the  case  as  he 
was  still  laboring  under  the  false  Impression 
and  Information  created  and  given  by  plain- 
tiff and  the  McGrews. 

When  the  house  was  well-nigh  completed, 
the  Fairs  took  possession,  claiming  it  as  their 
own  under  the  deed  of  conveyance  made  to 
them  the  previous  June  for  that  identical 
property,  and  for  whidli,  In  its  then  condition, 
he  had  paid  the  full  purchase  price.  Within 
a  few  days  prior  to  that  time  McGrew  had 
discovered  tbe  mistakes  which  he  had  made 
as  to  the  location  of  the  houses,  and  his  ab- 
solute want  of  title  to  the  lots  on  which  the 
first  house  stood,  and  had  notified  the  Fairs 
that  he  would  abandon  the  house  on  lots  15 
and  16,  owned  by  the  Fairs,  in  Its  unfiui^ed 
condition.  Upon  the  discovery  by  the  Fairs, 
then  for  the  first  time,  that  they  had  no  title 
to  lots  17  and  18,  they  abandoned  all  claim 
to  that  property  and  took  possession  of  lots 
15  and  16  when  plaintiff  brought  this  suit 
to  foreclose  its  mortgage  on  lots  13  and  14 
and  have  the  same  decreed  to  include  the 
house  on  the  Fairs  lots  15  and  IG.  If  the 
decree  stands  as  entered  by  tbe  district  court, 
the  Fairs  will  not  only  be  deprived  of  the 
house  for  which  they  have  paid  full  value  to 
plaintiff  and  the  McGrews,  but. the  property 
will  be  taxed  with  the  costs  and  expenses 
of  the  preparation  of  lots  18  and  14  for  the 
reception  of  the  house,  and  the  removal  of 
the  house  thereon,  but  the  money  they  have 


expended  in  the  completion  of  the  house  is 
relegated  to  the  third  lien  thereon,  which 
means  a  complete  loss,  and  their  own  lots 
will  be  left  with  an  open  cellar  excavation, 
necessarily  injured  by  the  removal  of  the 
walls  and  the  house  therefrom,  and  plaintiff 
will  have  recovered  from  the  Fairs  the  full 
amotmt  of  its  mortgages,  leaving  the  Fairs 
but  their  vacant  lots,  all  made  possible  by  the 
original  errors  and  mistakes  of  plaintiff  and 
the  McGrews,  to  say  nothing  of  their  n^- 
Ilgence  in  the  inception  and  continuance  of 
the  transactions.  True,  the  Fairs  could  pay 
the  amount  of  the  decree  and  thus  prevent 
the  wresting  from  them  of  the  property  by 
plaintiff,  and  save  the  costs  and  expenses 
of  the  excavation  and  walling  of  the  cellar 
on  lots  13  and  14,  but.  If  they  did  so,  they 
would  be  required  to  pay  not  only  the  $700  of 
the  decree,  but  the  $950  paid  for  tbe  proper- 
ty in  the  beginning,  making  a  total  of  $1,650, 
$1,400  of  which  would  be  received  by  plain- 
tiff from  the  Fairs  for  property  for  which 
they  were  indebted  in  the  beginning  In  the 
sum  of  $950,  all  caused  in  tbe  first  instance 
by  the  fault  of  plaiintiff  and  McGrew,  as 
above  outlined.  While  agreeing  with  plain- 
tiff's counsel  that  it  is  within  the  province 
of  courts  of  equity  to  correct  mutual  mis- 
takes in  furtherance  of  Justice,  and  admin- 
ister the  remedy  according  to  the  very  right 
of  the  thing,  we  are  wholly  unable  to  see 
where  or  how  the  decree  in  this  case  can  be 
said  to  meet  the  demands  of  equity.  In  any 
event,  should  this  mortgage  be  foreclosed, 
common  fairness  and  Justice  would  say  that, 
as  a  condition  precedent  thereto,  plaintiff 
should  be  required  to  refund  to  tbe  Fairs  tbe 
money  received  from  them  in  payment  of 
Its  first  mortgage  which  was  paid  upon  the 
representation  by  plaintiff  that  they  were 
receiving  that  for  which  it  was  so  paid. 
However,  as  we  view  the  case,  plaintiff  is  en- 
titled to  have  Its  mortgage  foreclosed  on  lots 
13  and  14,  and  is  entitled  to  no  relief  as 
against  the  Faira  We  must  not  forget  that 
this  Is  not  a  case  where  any  mistake  has 
been  made  by  a  scrivener,  or  person  prepar- 
ing or  forming  any  written  instrument.  All 
deeds  and  mortgages  have  been  drawn  Just 
as  the  parties  to  them  intended.  The  mis- 
takes are  as  to  the  location  of  the  properties, 
the  correct  descriptions  of  which  have  been 
stated  in  the  writings,  and  therefore  the  law 
of  the  reformation  of  contracts  or  writings 
can  have  no  application. 

We  are  next  to  consider  the  rights  of  de- 
fendant Sullivan  In  his  efforts  to  foreclose 
the  mechanic's  lien  set  up  by  him  in  his 
cross-petition.  The  statement  of  his  lien, 
filed  In  the  office  of  the  i-eglster  of  deeds 
November  28,  1906,  after  the  disc-overy  of  the 
mistake  as  to  the  location  of  the  building,  is 
for  "work,  labor,  skill,  and  materials  done 
and  performed  and  furnished  by  Dan  Sulli- 
van for  the  said  Obarles  H.  McGrew,  David 
tk  Fair,  and  Ruth  A.  Fair  under  a  verbal 
contract  for  the  erection  of  a  dwelling  house 


Digitized  by 


Lioogle 


N^) 


OCCIDENTAL  BUILDING  *  LOAN  ASS'N  T.  McGBBW. 


387 


and  bam  on  the  following  lot,  piece,  or  parcel 
of  land,  Tls.,  lots  13,  14,  15  and  16,  In  block 
1,"  eta  The  first  item  charged  in  the  ac- 
coant  is  dated  September  8tb,  which  was 
prior  to  the  construction  of  the  house  and 
long  before  the  discovery  of  the  mistake  in 
the  correct  n»mber8  of  the  lota  The  bill 
was  yerified  on  the  27th  of  November,  1906. 
The  deed  conveying  from  the  McGrews  to 
Fairs  lots  15  and  16  was  recorded  In  the 
proper  records  of  Lancaster  county  from  and 
after  the  20tb  day  of  Jane,  1906,  thus  giving 
Sullivan  constructive  notice  of  the  Fairs' 
ownership.  There  is  no  claim  in  the  evidence 
that  the  material  was  furnished  by  virtue  of 
or  nnder  any  contract  with  either  of  the 
Fairs,  although  so  to  be  inferred  from  the 
affidavit  attached  to  the  statement  of  the 
account,  but  it  clearly  appears  that  such 
was  not  the  case.  The  statute  (Comp.  St 
1909,  c.  54,  art  1,  i  1),  as  applicable  to  this 
case,  provides  that  if  any  person  shall  fur^ 
nlsh  any  material  for  the  erection  of  any 
house  by  virtue  of  a  contract  expressed  or 
Implied  with  the  owner  thereof  or  his  agents, 
he  shall  have  a  Hen  to  secure  the  payment 
of  the  same  upon  such  house,  and  the  lot  or 
land  upon  which  the  same  shall  stand.  There 
is  no  written  contract  in  the  record,  and  the 
averment  of  the  cross-petition  is  that  de- 
fendant "entered  Into  an  oral  contract  with 
the  defendants  Charlie  H.  McOrew  and  Edna 
I.  McGrew"  to  furnish  building  moterlal,  etc., 
and  there  is  nothing  in  the  evidence  tending 
to  prove  in  any  way  that  any  contract  or 
agreement  to  furnish  the  material  yrsui  had 
with  the  Fair*  The  material  was  delivered 
upon  lots  15  and  16,  owned  by  the  Fairs,  and 
the  building  was  constructed  to  near  com- 
pletion with  the  knowledge  of  the  Fairs  that 
it  was  being  constructed  upon  the  ground 
where  it  was  situated,  but  without  their 
knowledge  that  that  spot  was  upon  lots  15  and 
16  owned  by  them.  At  that  time  they  were 
laboring  under  the  belief  that  the  correct 
numbers  of  the  lots  were  13  and  14,  owned  by 
the  McGrews,  and  that  they,  the  Fairs,  were 
in  possession  of  lots  15  and  16,  bat  which 
were,  in  fact,  lots  17  and  18.  We  readily 
concede  that  in  a  proper  case  a  mechanic's 
lien  may  attach  to  a  building  alone  where 
the  soil  upon  which  it  stands  may  belong  to 
another.  Pickens  v.  Plattsmouth  Land  & 
Inv.  Co.,  81  Neb.  585,  48  N.  W.  473;  Shall 
v.  Best,  4  Neb.  (Unof.)  212,  93  N.  W.  753;  and 
other  cases  which  might  be  cited.  But  the 
question  now  before  us  is  whether  the  facts 
here  presented  come  within  the  principles  in- 
volved in  those  cases.  The  Fairs  were  mis- 
informed by  the  McGrews  snd  plaintiff. 
Their  deed  to  lots  16  and  16  was  upon  record. 
Sullivan,  if  misinformed  at  all,  was  also  de- 
ceived by  McGrew,  so  that,  upon  the  question 
of  mistake,  Sullivan  and  the  Fairs  stand  on 
practically  the  same  footing.  As  we  have 
said.  It  is  clear  that  there  were  no  contrac- 
tnal  relationa  between  Snllivan  and  the 
Fain.     There  was  no  "contract  or  agree- 


ment expressed  or  Implied  with  the  owner 
thereof  or  his  agents,"  as  required  by  the 
statate,  upon  which  a  lien  could  be  based  or 
that  would  give  it  any  vitality.  Nor  can 
we  see  that  the  silence  of  the  EVilrs,  laboring 
under  the  honest  mistake  as  they  were,  coald 
have  the  effect  of  either  a  ratification  or  es- 
toppel. In  Rust-Owen  Lumber  Co.  v.  Holt 
CO  Neb.  80,  82  N.  W.  112,  83  Am.  St.  Rep. 
512,  the  real  estate  upon  which  a  dwelling 
house  was  erected  belonged  to  a  married 
woman.  The  contract  for  furnishing  the 
material  for  the  construction  of  the  dwell- 
ing house  was  made  with  her  husband.  The 
building  was  erected  with  the  knowledge  of 
the  wife,  and  after  its  completion  she,  with 
her  hasband,  occupied  it  as  the  family  resi- 
dence. In  an  opinion  written  by  Judge  Hoi- 
comb  it  was  held  that  there  was  no  proof 
that  the  husband  acted  as  the  agent  of  the 
wife,  nor  did  her  knowledge  of  the  construc- 
tion of  the  building  or  her  occupancy  of  it 
after  its  completion  constitute  a  ratification 
of  the  husband's  acts  as  her  agent,  and  a 
right  to  a. lien  was  denied.  Quoting  from 
the  opinion,  it  is  said:  "A  mechanic's  lien 
in  favor  of  a  principal  contractor,  therefore, 
grows  out  of  the  contractual  relations  be- 
tween the  owner  of  the  property  Improved, 
or  his  or  her  authorized  agents,  and  such 
principal  contractor,  and  the  right  thereto  is 
based  upon  contract  and  for  the  purpose  of 
securing  debts  due  thereunder."  The  writer 
of  that  opinion  quotes  with  approval  the  fol- 
lowing from  Copeland  v.  Kehoe,  67  Ala.  394: 
"A  builder's  or  mechanic's  Hen  is  purely  stat- 
I  utory.  Its  character,  operation,  and  extent 
must  be  ascertained  by  the  terms  of  the  stat- 
ate creating  and  defining  It  Of  itself  it  Is 
a  peculiar,  particular,  special  remedy  given 
by  the  statute,  founded  and  circumscribed  by 
the  terms  of  its  creation,  and  the  courts  are 
powerless  to  take  it  up  where  the  statute 
may  leave  It.  and  extend  it  to  meet  the  facts 
and  circumstances,  which  they  may  believe 
present  a  case  of  equal  merit,  or  a  necesijlty 
of  the  same  kind,  as  the  cases  or  necessities 
for  which  the  statute  provides."  There  hav- 
ing been  no  semblance  of  a  contract  between 
Sullivan  and  the  Fairs  for  furnishing  the  ma- 
terial used  in  the  construction  of  the  house, 
and  there  being  no  higher  equities  in  favor 
of  Sullivan  than  the  Fairs,  it  is  believed  that 
Sullivan  is  not  entitled  to  a  lien,  bat  most 
depend  upon  his  judgment  against  the  Mc- 
Grews for  the  payment  of  his  claim. 

The  decree  of  the  district  court  is  revers- 
ed and  the  cause  remanded,  with  directions 
to  dismiss  the  suit  as  to  the  defendants 
David  L.  Fair  and  Ruth  A.  Fair  and  Don 
Sullivan,  and  to  enter  a  decree  of  foreclosure 
in  favor  of  plaintiff  and  against  Charlie  H. 
McGrew  and  Edna  I.  McGrew,  foreclosing 
plaintiff's  mortgage  on  lots  18  and  14  in 
block  1  of  Woods  and  Kelly's  first  addition 
to  Collegre  View,  and  such  further  proceed- 
ings as  may  be  necessary  to  conform  to  this 
opinion. 
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MOOR  T.  KECK  et  al.    (No.  15,998.) 
{Supreme  Court  of  Nebraska.    Ma7  2,  1910.) 
On  rehearing.  Reversed  and  remanded. 
For  former  opinion,  see  84  Neb.  530,  121 
N.  W.  581. 

PER  CURIAM.  The  facta  in  this  case  are 
substantially  the  same  as  In  the  case  of 
Uotchklss  V.  Keck  (No.  15,696)  125  N.  W. 
.'•OO.  It  is  therefore  ordered  that  our  former 
judgment  In  this  case,  entered  on  the  2l8t 
day  of  May,  1909,  be  vacated  and  set  aside, 
that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  make  the  injunction  perpetual, 
as  prayed  In  plalntUTs  petitloju 


•  STATE  ex  rel.  VOSS  v.  QUINN.    (No.  16,536.) 
(Supreme  Court  of  Nebraska.     May  5,  1910.) 

(SylUOm*  ly  ih«  Oourt.) 

1.  BlAWDAMTTS  (§   77*)— SUBJKCTS  OF  RKIJEJP— 

Title  to  Oitiob. 

Title  to  an  office  will  not  be  tried  in  a 
mandamus  proceeding.  State  v.  Hyland,  76 
Neb.  767,  lOT  N.  W.  lia 

rEld.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  161-169;    Dec.  Dig.  {  77.*] 

2.  Mardamus  (f  77*)— Subjects  or  Rixikv— 
CoifPKLLiNO  OrriOEB  TO  Delivis  Pbofebtt 

TO   StrCCKSSOB. 

Mandamus  will  lie  to  compel  an  officer 
whose  term  has  expired  to  deliver  to  his  sue- 
ceSSOT,  who  holds  the  certificate  of  election  and 
has  duly  qualified  by  taking  the  oath  of  office 
and  by  filing  his  official  bond  which  has  been 
duly  approved,  the  books,  papers,  money,  and 
otiier  prmierty  t>elonging  to  said  office  and  poe- 
se|lioB  of  the  room  set  apart  in  the  conrtbonse 
foif  the  nse  of  such  officer.  Such  a  prima  facie 
right  to  the  office  will  support  the  writ,  al- 
though the  respondent  alleges  the  relator  was 
not  eligible  to  the  office  at  the  time  of  tbe 
election.     State  v.  Hyland,  supra. 

[Ed.  Note.— For  other  cases,  see  Mandamn% 
Cent  Dig.  S!  161-169;  Dec.  Dig.  {  77.*) 

3.  CouBTS  (I  89*)— BxECtmvE  Powebs— Bf- 
PECT  OF  Opinion  of  State  Stjperintend- 
KNT  OF  Public  Instbuotion. 

^e  advice  of  the  state  superinteodent  of 
pnUie  instruction  contrary  to  the  principles  of 
law  announced  by  this  court  in  a  litigated  case 
will  not  vest  a  litigant  in  another  and  similar 
case  with  any  right,  or  oust  this  court  of  juris- 
diction to  hear  and  determine  mandamns  pro- 
ceedings to  compel  a  person  who  has  been  hold- 
ing the  office  of  county  superintendent  of  public 
instruction,  but  whose  term  of  office  has  ex- 
pired, to  deliver  to  her  successor  in  office  the 
property  pertaining  thereto  and  the  possession 
of.  the  room  provided  by  the  county  for  the  um 
of  that  officer. 

[Ed.  Note.— For  other  cases,  bpp  Courts,  Cent 
Dig.  S$  311,  .112:   Dec.  Dig.  |  89.*] 

Mandamns  by  the  State,  on  the  relation  of 
Wilfred  B.  Voss,  against  Mary  V.  Quinn. 
Writ  allowed. 

R.  E.  Evans,  for  relator.  John  V.  Pearson, 
for  respondent. 


ROOT,  J.  This  Is  an  original  application 
for  a  writ  of  mandamus  to  compel  tbe  re- 
spondent to  deliver  to  the  relator  all  of  the 
t>ooks,  papers,  records,  moneys,  and  other 
property  belonging  to  the  office  of  connty  su- 
perintendent of  public  Instruction  of  Dakota 
county,  and  to  forthvrith  vacate  the  room  In 
the  courthouse  of  said  county  set  apart  for 
the  use  of  the  county  superintendent  a,nd  de- 
liver possessioh  thereof  to  the  relator. 

In  November,  1909,  the  relator  was  elected 
county  superintendent  of  Dakota  county,  and 
the  canvassing  board  issued  to  him  a  certifi- 
cate of  election.  He  thereupon  took  the  oath 
of  office,  and  executed  a  lawful  bond,  which 
was  duly  approved.  Relator  then  demanded 
possession  of  the  aforesaid  room  and  proper- 
ty. The  respondent  refused  to  comply  with 
the  demand,  and  alleges  in  justification  of  her 
conduct  that  the  relator  at  tbe  time  be  was 
elected  In  1909  did  not  hold  a  teacher's  first- 
grade  certificate.  It  appears  that  the  relator 
held  such  a  certificate  in  1909,  but  the  certifi- 
cate expired  October  20th.  Prior  thereto  he 
took  a  teaclier's  examination  before  the  coun- 
ty superintendent  of  Thurston  county,  and 
completed  the  examination  October  16th.  As 
provided  by  law,  the  questions  propounded  to 
falm  and  his  answers  thereto  were  transmit- 
ted to  the  state  superintendent  of  public  in- 
struction. November  6th,  four  days  after  tbe 
day  of  election,  the  state  superintendent  cer- 
tified to  the  county  superintendent  of  Thurs- 
ton county  the  result  and  grades  of  said  ex- 
amination, and  November  25th  said  county  su- 
perintendent issued  to  relator  a  teacher's 
first-grade  certificate.  The  respondent  has 
qualified  as  a  holdover  officer,  and  is  recog- 
nized by  the  state  superintendent  as  the  in- 
cumbent of  sold  office.  The  last-named  fact 
is  the  only  one  to  differentiate  tbe  instant 
case  from  State  v.  Hyland,  76  Neb.  767,  107 
N.  W.  113,  wherein  we  issued  a  writ  of  man- 
damus to  compel  the  respondent  to  deliver  to 
the  relator  the  property  pertaining  to  the  of- 
fice of  connty  superintendent  of  Stanton  coun- 
ty. The  respondent's  counsel  contends  that 
the  advice  of  the  state  superintendent  rtould 
control  tbe  judgment  of  this  court,  and  refers 
to  section  11,678,  Cobbey's  Ann.  St  1909,  which 
provides  with  reference  to  said  officer :  "He 
shall  decide  dlq)uted  points  In  school  law, 
and  all  such  decisions  shall  be  held  to  have 
the  force  of  law  till  reversed  by  the  courts." 
The  decision  of  the  state  superintendent  can- 
not overrule  the  law  as  determined  by  this 
court  In  State  v.  Hyland,  supra.  There  Is  no 
disputed  point  of  school  law  for  the  state  su- 
perintendent to  settle,  and  his  advice  and  de- 
cision in  no  manner  justify  the  respondent 
in  refusing  to  recognize  the  certificate  of  elec- 
tion held  by  the  relator. 

Counsel  further  argues  that  by  the  terms 
of  the  statute  the  relator  was  ineligible  to 
hold  said  office  or  to  be  elected  thereto  No> 
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Tember  2,  1009,  and  therefore  there  wu  no 
election  of  a  county  Buperlntendent  In  Dakota 
county  In  Bald  year.  That  Question,  we  shall 
not  «letermlne  in  this  action.  Hie  certificate 
ot  election  and  the  oath  and  bond  conform  to 
law.  Die  relator's  prima  fade  title  to  said 
ffBUcB  Is  thereby  estaUlshed,  and  he  is  entitled 
to  tbe  possession  of  the  books,  money,  and 
other  property  relating  to  said  office.  State 
▼.  Jaynes,  19  Neb.  161,  26  N.  W.  711;  Cruse 
y.  State,  52  Neb.  881,  73  N.  W.  212;  State  y. 
Hyland,  76  Neb.  767,  107  N.  W.  113;  Bwingy. 
Tnmer.  2  Okl.  94,  35  Pac.  951. 

Counsel  for  tbe  respondent  suggests  that 

In  State  ▼.  Qnlble,  86  Neb. ,  125  N.  W.  619, 

we  considered  and  determined  the  eligibility 
of  the  relator  to  hold  office,  and  that  we  ou^t 
to  decide  that  question  in  the  case  at  bar.  In 
the  cited  case  the  litigants  jointly  requested 
as  to  determine  tbe  relator's  eligibility,  where- 
as. In  the  instant  case,  the  relator  protests 
against  our  assuming  jurisdiction  of  and  pass- 
ing upon  that  defense  to  his  application  for  a 
writ.  Under  the  circumstances,  we  shall  ad- 
here to  tbe  law  announced  in  State  ▼.  Hyland, 
Bopra. 

The  respondent  suggests  that.  Inasmuch  as 
■he  has  qualified  as  a  holdover  county  super- 
intendent, we  cannot  issue  the  writ  without 
In  effect  passing  upon  her  title  to  said  office, 
and  this  we  ought  not  to  do  in  this  action,  un- 
less we  consider  and  determine  the  relator's 
eliglbOtty  to  hold  said  office.  The  re^wndent 
misapprehends  her  status.  Tbe  relator  Is 
holding  the  office  of  county  superintendent  of 
Dakota  county,  and  the  purjMse  of  this  action 
is  to  require  the  respondent  to  deliver  to  that 
occupant  the  ro<nn  and  chattels  pertaining 
thereto.  A  compliance  with  our  Judgment  in 
the  Instant  case  will  in  no  manner  prejudice 
the  right  of  respondent  to  maintain  an  action 
In  quo  warranto  to  determine  the  question  of 
title  to  said  office  should  she  desire  to  do  so. 

A  peremptory  writ  of  mandamus  Is  allow- 
ed as  prayed  for. 

Writ  allowed. 


SPAOKMAN   T.  GROSS,   Sheriff. 

(Snpieme  Court  of  South  Dakota.    March  SO, 
1910.) 

1.  Appeal  and  Erbob  ({  1012*)— Review- 
Findings  or  Fact. 

Code  Civ.  Proc.  J  4C3,  proridine  that  a 
question  of  tact  decided  upon  a  trial  by  the 
coort  may  be  reviewed  w^en  exceptions  to  tbe 
findinKB  of  fact  have  been  taken,  does  not  en- 
title the  Suiireme  Court  to  determine  an  issue 
upon  the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bhror,  Cent  Dig.  §  3990;    Dec.  Dig.  f  1012.»] 

2.  MOBTOAOES    (I    606*)  —  FOBECLOSURB— CKB- 

TinCATK  OT  Redeuftion  —  Redeuftionxb. 
Under  Code  (Mv.  Proc  |  378,  requiring  no- 
tice of  redemption  from  a  mortgage  foreclosure 
to  be  given  tne  sheriff  by  a  redemptioner,  and 
that  a  duplicate  thereof  be  filed  with  the  reg- 
ister of  deeds,  no  certificate  of  redemption  is 


required  or  authorized  to  be  made  to  a  redemp- 
tioner. and  a  certificate  issued  to  him  by  tbe 
sheriff  can  be  given  no  force  or  effect  whatever, 
and  its  record  and  indexing  with  the  reglSfer  of 
deeds  is  likewise  unauthorized,  and  cannot,  be 
deemed  a  substantial  compliance,  or  any  QDm- 
pliance,  with  the  requirement  that  a  duplicate 
notice  of  redemption  be  filed. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  606.*] 

3.  MOBTOAOES  (J  606*)  —  Fobeclosure  —  No- 
tice or  REDEVPTION— FtLINO. 

Under  Code  Civ.  Proc.  g  378,  reoniring  no- 
tice of  redemption  from  a  mortgage  foreclosure 
to  be  given  toe  sheriff  by  a  redemptioner,  and 
that  a  duplicate  thereof  be  filed  with  tbe  ras- 
ter of  deeds,  tiie  recording  of  a  notice  of  ye- 
dempticm  is  unauthorized,  and,  unless  the  qotice 
is  filed,  is  not  a  substantial  compliance  \iHb. 
that  section,  so  as  to  cnt  off  the  right  of. "re- 
demption by  another  redemptioner  aitkt  60 
days,  under  section  377. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  t  606.*] 

4.  Recobdb  (I  7*)—"FUjB." 

In  tbe  sense  of  a  statute  requiring  the 
"filing"  of  a  paper,  it  Is  filed  when  delivered 
to  and  received  by  the  proper  officer  to  be  kept 
on  "file."  The  word  carries  with  it  the  idea  of 
permanent  preservation  of  the  thing  so  delivered 
and  received  that  it  may  become  a  part  of  the 
public  record. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  {  6;    Dec.  Dig.  {  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2764-27701] 

Appeal  from  Circuit  Court,  Day  County. 

Mandamus  by  H.  li.  Spackman  against 
Philip  A.  Gross,  as  sheriff  of  Day  Conpty. 
From  a  judgment  for  defendant,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Bouck  &  McCarthy  and  Howard  Babcpck, 
for  appellant  Sears  &  Potter,  for  respon- 
dent. 

SMITH  J.  This  is  a  proceeding  by  manda- 
mus to  compel  the  defendant  as  sheriff  of 
Day  county  to  execute  to  plaintiff  a  sheriff's 
deed  of  a  certain  quarter  section  of  farm 
land  In  said  county.  Issues  of  fact  were  pre- 
sented by  the  return  to  the  writ,  which  were 
duly  tried  by  the  court  upon  evidence  submit- 
ted by  both  parties,  and  the  ieourt  thereupon 
made  its  findings  of  fact  and  conclusions  of 
law,  which  show  substantially  the  following 
facts :  John  M.  O.  Scaarhaug  was  owner  of 
this  land  on  December  16,  1908,  and  on  that 
day  executed  and  delivered  to  tbe  Sisseton 
Loan  &  Title  Company  a  mortgage  to  secure 
payment  of  the  sum  of  |210,  which  mortgage 
was  recorded  on  the  3d  day  of  March,  1904. 
On  January  9,  1905,  Scaarhaug  mortgaged 
the  same  lands  to  Peter  G.  Johnson  to  secure 
tbe  sum  of  $1,561.65,  which  mortgage  was  re- 
corded on  January  11,  1906.  On  November 
15, 1906,  Scaarhaug  mortgaged  tbe  said  lands 
to  the  plaintiff,  H.  L.  Spackman,  to  secure  the 
sum  of  $212,  which  mortgage  was  recorded 
on  November  2, 1906.  On  December  20,  1900, 
the  mortgage  to  the  Sisseton  Loan  &  Title 
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Company  was  foreclosed  by  advertisement, 
and  the  premises  sold  by  the  defendant,  as 
sheriff  of  said  Day  county,  to  the  mortgagee, 
the  Slsseton  Loan  ft  Title  Company,  for  the 
snm  of  $303.87,  and  a  sherUTs  certificate  of 
sale  duly  Issued  to  the  said  purchaser,  -which 
was  recorded  In  the  office  of  the  register  of 
deeds  on  January  8,  1907.  On  January  29, 
1007,  plaintiff,  H.  Lk  Spackman,  redeemed  the 
lands  from  the  sale  to  the  Slsseton  Loan  & 
Title  Company,  by  paying  to  defendant,  the 
sheriff  of  Day  counly,  the  sum  of  $305.37,  be- 
ing the  amount  of  said  sale  and  Interest  to 
that  date,  and  at  the  same  time  served  upon 
the  defendant  as  sheriff  a  notice  of  redemp- 
tion, together  with  a  copy  of  the  mortgage 
under  which  Spackman  claimed  to  redeem, 
the  record  thereof,  certified  by  the  register 
of  deeds  of  said  county,  and  also  an  affidavit 
by  said  Spackman,  showing  the  amount  then 
actually  due  on  the  lien.  A  duplicate  copy 
of  such  notice,  mortgage,  record  thereof,  and 
affidavit  were  at  the  same  time  delivered  to 
and  filed  with  the  register  of  deeds  of  said 
coimty  and  his  fees  therefor  paid.  The  de- 
fendant as  sheriff  thereupon  executed  to  said 
plaintiff,  Spackman,  a  certificate  of  redemp- 
tion, which  was  duly  recorded  in  the  office  of 
the  register  of  deeds  on  the  same  day.  The 
notice  of  redemption  and  certificate  of  re- 
demption were  recorded  at  length  by  the  reg- 
ister of  deeds,  and  entered  In  the  numerical 
index  kept  in  his  office.  On  December  28, 
1907,  one  year  less  a  day  from  the  day  of  the 
foreclosure  sale  under  the  Slsseton  Loan  & 
Title  Company's  mortgage,  Johnson,  as  the 
holder  of  the  second  mortgage  upon  the  said 
lands,  attempted  to  redeem  the  land  from  the 
redemption  made  by  Spackman  on  January 
29,  1907,  and  served  npon  the  defendant  as 
sheriff  the  notice  of  redemption,  affidavit,  and 
record  of  bis  mortgage,  and  a  cbedc  for  $325. 
The  check  for  the  redemption  money  was 
mailed  to  Spackman  at  Slsseton,  who  refused 
to  accept  the  same,  or  in  any  way  to  recog- 
nize the  right  of  Johnson  to  redeem,  and  as- 
signed as  bis  reason  therefor  that  such  at- 
tonpted  redemption  was  not  made  within  00 
days  after  the  date  of  Spackman's  redemp- 
tion. On  January  17,  1908,  plaintiff,  Spack- 
man, presented  to  defendant,  as  sheriff  of 
Day  county,  a  sherlfTs  deed  to  himself  as  re- 
demptloner,  and  demanded  the  execution 
thereof,  under  bis  redemption  of  the  premises 
made  on  January  29,  1907.  The  sheriff  re- 
fused to  execute  said  deed,  and  this  action 
was  commenced  to  compel  Its  execution.  Aft- 
er the  year  of  redemption  had  expired,  and 
about  the  time  of  the  commencement  of  this 
action,  the  notice  of  redemption  and  the  cer- 
tificate of  redemption  Issued  to  Spackman  on 
the  29th  day  of  January,  1907,  were  found  in 
the  possession  of  the  First  National  Bank  of 
Slsseton.  It  is  contended  by  the  plaintiff  that 
said  papers  reached  the  First  National  Bank 
of  Slsseton  by  some  unauthorized  act  of  the 
register  of  deeds.  There  Is  no  material  con- 
flict of  evidence  except  as  to  this  one  fact 


Upon  this  issue  of  fact  the  court  found  iliat  ■ 
."The  said  plalntUT  did  on  said  29tb  day  of 
January^  1907,  cause  the  said  notice  of  re- 
demption to  be  recorded  in  the  said  office  of , 
the  register  of  deeds  of  Day  eoaaty,  and  on 
the  next  day,  the  30th  day  of  January,  1907, 
did  withdraw  said  notice  of  redemption  from 
the  office  of  said  register  of  deeds,  and  there- 
after the  same  was  not  in  the  custody  or  in 
the  office  of  the  said  register  of  deeds,  the 
same  having  remained  in  its  custody  only 
during  the  days  of  January  29,  and  SO,  1907." 

Upon  this  appeal  appellant  contends: 
First,  that  the  evidence  Is  Insufficient  to  sus- 
tain the  finding  of  the  trial  court  that  the 
plaintiff  withdrew  the  said  notice  of  redemp- 
tion from  the  office  of  the  register  of  deeds, 
and  that  the  same  was  not  thereafter  in  the 
office  or  in  the  custody  of  the  said  register  of 
deeds ;  second,  that  it  is  not  necessary,  as  a 
matter  of  law,  that  the  notice  ot  redemption 
ot  plaintiff,  or  his  certificate  of  redemption, 
should  r^nain  in  the  custody  and  in  the  of- 
fice of  the  register  of  deeds  of  Day  county, 
because  the  record  thereof  at  length  in  the 
register  of  deeds  office  and  the  plalutifTs  no- 
tice of  redemption  to  the  sheriff  were  suffi- 
cient as  a  matter  of  law,  even  though  the 
plaintiff  had  withdrawn  the  notice  and  certif- 
icate from  the  office  of  the  register  of  deeds; 
third,  that  a  valid  redemption  was  not  made 
by  Johnson  for  the  reason  that  be  did  not 
serve  his  notice  of  redemption,  and  pay  the 
money  necessary  to  redeem,  within  60  days 
after  plaintiff's  redemption. 

Upon  the  question  of  th^  withdrawal  of  the 
notice  and  certificate  of  redemption  by  plain- 
tiff from  the  register  of  deeds  office  in  Day 
county  there  was  a  direct  conflict  in  the  evi- 
denca  If  the  testimony  of  the  plaintiff  and  his 
attorney  Howard  Babcock  is  to  be  accepted  as 
true,  it  would  be  absolutely  certain  that  the 
withdrawal  of  the  notice  and  certificate  from 
the  register  of  deeds  office  was  wholly  with- 
out the  knowledge,  consent,  or  procurement 
of  the  plaintiff.  On  the  other  hand,  if  the 
testimony  of  Mr.  Stearns,  the  register  of 
deeds,  who  received  and  recorded  the  notice 
and  certificate  is  to  be  believed,  then  the 
withdrawal  of  these  papers  was  by  direction 
of  the  plaintiff.  It  is  conceded  that  the  plaln- 
tlfTs  notice  and  certificate  of  redemption 
were  found  In  the  First  National  Bank  of 
Slsseton  with  the  mortgage  which  the  Scaar- 
baugs  had  theretofore  given  to  the  plaintiff, 
and  no  explanation,  whatever  appears  in  the 
record  as  to  the  manner  in  which  said  First 
National  Bank  came  into  possession  of  these 
papers.  It  does  appear,  however,  that  the 
plaintiff,  Spackman,  had  a  safety  deposit  box 
in  said  bank,  in  which  he  kept  his  private 
papers.  The  notice  and  certificate  of  redemp- 
tion were  produced  by  the  bank  at  the  request 
of  Mr.  Bouck,  one  of  appellant's  counsel, 
about  the  time  this  action  was  begun,  but  the 
record  is  silent  as  to  whether  the  same  came 
from  the  safety  deposit  vault  rented  by 
Spademan;   the  only  explanation  being  that 
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an  officer  of  the  bank,  Mr.  Morris,  "seemed 
to  bare  all  the  papers  there." 

An  extended  review  of  the  evidence  woald 
be  of  no  value  In  the  application  of  the  le- 
gal principles  Involved  In  determlnlnsr  the 
sufficiency  of  the  evidence  upon  a  revtew 
of  findings  of  fact  The  precise  question 
here  Is  as  to  the  extent  and  character  of  the 
review  in  this  court  of  the  evidence  upon 
exceptions  to  the  findings  of  the  trial  court. 
Section  468,  Code  Civ.  Proc.,  provides  that: 
"Any  question  of  fact  or  of  law  decided  up- 
on trials  by  the  court  or  by  referee,  may  be 
reviewed  when  exceptions  to  the  findings  of 
fact  have  been  duly  taken  by  either  party 
and  returned."  This  provision  was  first 
considered  by  this  court  In  Randall  v.  Burlce 
Township.  4  S.  D.  337,  57  N.  W.  4.  It  is 
there  stated  that  this  chapter  was  copied 
from  the  statutes  of  Wisconsin.  The  Su- 
preme Court  of  that  state,  before  our  adop- 
tion of  their  statute,  bad  held  that  under 
this  statute  It  became  the  duty  of  the  court 
"to  examine  the  testimony  and  to  decide 
*  questions  of  fact  according  to  the  weight  of 
the  evidence."  The  Wisconsin  statute  was 
first  considered  by  that  court  In  Snyder  t. 
Wright,  13  Wis.  689,  and  was  severely  criti- 
cised by  Dixon,  C.  J.,  who  says:  "By  It  the 
court  of  last  resort  is  In  a  great  measure  de- 
prived of  the  opportunity  of  scrutinizing  the 
Interest,  motives,  Inclination,  and  prejudices 
of  the  witnesses,  their  means  of  obtaining 
correct  information,  and  the  use  they  have 
made  of  them,  their  powers  of  perceiving 
facts,  the  attention  which  they  gave,  and 
their  capacity  for  remembering  and  stating 
them.  The  opportunity  of  observing  their 
manner  and  deportment,  the  eSeet  of  a  cross- 
examination,  and  many  other  circumstances 
which  are  often  of  quite  as  much  importance 
In  ascertaining  the  truth  as  the  answers 
themselves,  are  wholly  lost.  Denied  these 
advantages,  the  court  Is  compelled  to  decide 
upon  the  answers  alone,  and  give  Its  opinion 
against  that  of  a  court  possessing  them. 
Will  any  one  say  that  such  a  mode  of  trying 
facts  is  the  best  and  most  satisfactory,  or 
that  It  will  not  unavoidably  lead  to  many 
erroneous  and  unjust  conclusions?  We  think 
not.  It  seems  to  us  that  all  must  concede 
that  such  will  be  the  result." 

In  Randall  v.  Burke  Township,  supra,  Jus- 
tice Corson,  commenting  on  the  decision  of 
that  court  In  Fisher  v.  Trust  Co.,  21  Wis. 
73,  says:  "The  rule  laid  down  by  Mr.  Justice 
Cole  is  probably  a  little  too  broadly  stated, 
as  now  understood  by  that  court  It  will 
be  noticed  that  the  learned  Judge  in  that 
case  used  the  language  to  decide  questions 
of  fact  according  to  the  weight  of  the  evi- 
dence.' This  is  not  strictly  correct,  as  this 
court  will  not  decide  the  case  upon  the 
weight  of  evidence,  as  a  trial  court  may  do, 
but  win  only  reverse  the  decision  of  the  trial 
court  wbere  there  Is  a  clear  preponderance 
of  evidence  against  the  decision  of  the  court 


below.  The  presumption  Is  In  favor  of  the 
decision  of  the  trial  court  upon  the  weight 
of  evidence,  which  this  court  will  respect, 
and  therefore  it  is  only  when  this  court  finds 
there  Is  a  clear  preponderance  of  evidence 
against  such  a  decision  that  the  presumption 
above  stated  will  be  overcome."  The  rule 
laid  down  by  Judge  Corson  was  approved  In 
Webster  v.  White,  8  S.  D.  479,  66  N.  W.  1145, 
and  again  In  Sands  v.  Crulkshank,  15  S. 
D.  142,  87  N.  W.  580.  where  It  is  said: 
"The  findings  of  a  trial  court  on  disputed 
questions  of  fact  are  always  presumptively 
right,  and,  though  under  our  statute  not  as 
controlling  upon  this  court  as  the  verdict  of 
a  jury,  must  stand  unless  the  evidence  clear- 
ly preponderates  against  them.  •••  In- 
deed, the  finding  of  the  court  upon  this  Is- 
sue as  to  the  discovery  must  we  think,  have 
been  controlled  by  Its  decision  as  to  the  cred- 
ibility of  the  witnesses — especially  those  tes- 
tifying on  behalf  of  the  defendants.  Thus 
the  case  Is  peculiarly  within  the  reason  of 
the  universal  rule  that  the  credibility  of  wit- 
nesses is  a  question  for  the  trial  judge  or 
Jury.  If,  however,  we  were  to  assume  that 
all  of  the  defendants'  witnesses  were  entitled 
to  entire  credit  for  truthfulness,  we  could 
not  say.  In  view  of  the  Inferences  which 
might  be  fairly  drawn  from  all  the  evidence, 
that  there  la  a  clear  preponderance  against 
tlje  finding."  In  Hulst  v.  Benevolent  Hall 
AssodaUon,  9  8.  D.  144,  68  N.  W.  200,  this 
court  said:  "It  was  Incumbent  upon  plain- 
tiffs to  show  that  Smith  had  In  good  faith 
Intended  to  comply,  and  had  In  fact  substan- 
tially complied,  with  his  contract  The  ques- 
tion of  his  good  faith  and  intentions  was  one 
to  be  determined  from  his  conduct,  viewed 
In  the  light  of  all  the  attending  circumstan- 
ces— a  question  of  fact  peculiarly  within  the 
province  of  a  Jury  or  trial  court  The  ref- 
eree, with  the  witnesses  before  him,  after  a 
thorough  Investigation  of  all  the  facts  and 
circumstances,  has  found  against  the  plain- 
tiffs upon  this  material  and  vital  Issue.  This 
court  cannot  disturb  his  finding." 

In  Tyler  v.  Haggart,  19  S.  D.  167,  102  N. 
W.  682,  It  la  said:  "In  view  of  the  fact  there- 
fore, that  the  learned  circuit  Judge  who  tried 
this  case,  heard  all  of  the  evidence,  and  bad 
an  opportunity  to  observe  the  demeanor  of 
the  witnesses,  their  manner  of  testifyinff, 
and  to  Judge  of  the  credit  to  be  given  their 
evidence,  found  the  facts  in  favor  of  the 
defendant  upon  what  seems  to  us,  upon  ex- 
amination, evidence  that  fully  Justified  the 
findings,  we  are  clearly  of  the  opinion  that 
the  trial  court  erred  In  granting  a  new  tri- 
al in  the  case."  And  In  Peever  Mercantile 
Co.  V.  State  Mut  Fire  Ass'n,  119  N.  W.  1008, 
this  court  said:  "It  Is- contended  by  the  de- 
fendant that  the  court  erred  in  not  finding 
that  the  notice  set  out  in  defendant's  answer 
was  forwarded  with  the  renewal  policy;  but, 
as  the  evidence  was  conflicting  upon  that 
issue,  we  are  not  able  to  say  that  there  was 
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a  preponderance  of  the  evidence  against  the 
Bndlng  of  the  court  In  favor  of  the  plaintiff." 
It  Is  clear  from  the  language  of  these  de- 
cisions that  this  court,  reviewing  the  evi- 
dence upon  an  exception  to  the  findings 
of  a  trial  court  or  referee,  does  not  try 
the  issue  anew  and  determine  It  upon  the 
preponderance  of  the  naked  evidence  as  set 
out  in  the  record,  which  lacks  those  most 
important  aids  to  the  ascertainment  of  the 
truth,  which  are  so  clearly  set  forth  by  Jus- 
tice Dlzon  In  Snyder  v.  Wright,  snpra.  If 
any  doubt  ever  existed  as  to  this  view  of  the 
law,  it  may  be  deemed  to  have  been  long 
settled  In  this  state  by  the  case  of  Orewlng 
V.  Minneapolis  T.  M.  Oo..  12  S.  D.  128,  80 
N.  W.  176,  which  clearly  states  the  rale: 
"Defendant  did  not  surrender  the  old  notes, 
or  release  the  first  chattel  mortgage,  and  It 
is  evident  that  it  did  not  Intend  to  do  so, 
when  the  new  notes  and  mortgages  were  ex- 
ecuted. Both  of  the  plaintiffs  testified  pos- 
itively that  defendant's  agent  promised  to  do 
BO.  ITpon  this  Issue  of  fact  the  trial  Judge 
found  for  the  plaintiffs.  Concerning  such  is- 
sue, there  is  a  direct  conflict  la  the  evidence. 
The  trial  judge  saw  the  witnesses.  He  was 
at  liberty  to  believe  the  plaintiffs,  although 
they  were  outnumbered  by  the  witnesses  for 
defendant,  and  this  court  cannot  disturb  his 
findings.  The  credibility  of  witnesses  is  al- 
ways for  the  trial  court  or  Jury."  The  rule 
thus  stated  is  decisive  of  this  question  in 
this  case.  We  certainly  cannot  say  in  this 
case  that  the  finding  of  the  trial  court  is 
clearly  against  the  preponderance  of  the  evi- 
dence because  that  preponderance  may  have 
depended  and  probably  was  made  largely  up- 
on the  credibility  of  the  witnesses. 

The  provisions  of  the  Nortb  Dakota  stat- 
utes as  to  redemptions  from  foreclosure 
sales,  which  are  construed  In  State  v.  O'Con- 
nor, 6  N.  D.  285,  69  N.  W.  692,  are  Identical 
with  our  own.  On  rehearing,  that  court,  ad- 
hering to  its  former  decision,  states  its  con- 
clusions In  language  wbicb  meets  our  entire 
approval.  "The  Legislature  has  full  control 
over  the  subject  of  redemption  from  execu- 
tion and  mortgage  sales.  It  may  declare 
that  all  rights  shall  be  divested  by  the  sale, 
or  it  may  accord  to  the  parties  interested  in 
the  property  any  indulgence  which  appears 
to  it  to  be  wise.  The  right  to  redeem  after 
sale  is  a  matter  of  favor,  and  the  lawmaking 
power  may  prescribe  the  terms  on  which 
such  privilege  shall  be  enjoyed.  It  may 
declare  that  in  a  certain  contingency  the 
redemption  must  be  made  within  another 
prescribed  period.  This  is  precisely  what 
our  statute  has  done.  Nor  have  we  any 
right  to  overthrow  the  express  provisions  of 
the  redemption  law  because  to  us  it  may 
seem  to  be  an  impolitic  enactment  If  any 
redemptloner  snffers  loss,  it  is  because  of  in- 
attention to  bis  own  affairs.  The  meaning 
of  the  statute  is  as  plain  as  the  use  of  lan- 
guage can  make  it.    It  declares  that,  while 


all  parties  shall  havo  a  full  year  to  redeem 
from  the  purchaser,  and  while  the  Judgment 
debtor  or  mortgagor  shall  have  the  same  peri- 
od to  redeem  from  any  one,  a  redemptloner 
shall  have  only  60  days  after  the  last  pre- 
cedtng  redemption  to  redeem  from  another 
redemptloner.  It  notifies  the  redemptloner 
that  one  who  takes  a  lien  subject  to  such 
redemx)tioner's  lien  has  the  right  to  redeem 
from  the  purciiaser,  and  tliat  after  such  re- 
demption the  time  for  redemption  by  a  prior 
incumbrancer  is  limited  to  60  days.  It  there- 
fore informs  Um  that  there  is  a  possibility 
of  a  redemption  by  later  incumbrancers,  and 
that  he  must  govern  his  conduct  accordingly. 
The  statute  requires  a  notice  of  redemption 
by  such  later  incumbrancer  (as  well  as  of  all 
other  redemptions)  to  be  filed  In  a  public 
office  and  made  a  public  record.  Section 
5543,  Rev.  Codes.  The  public  notice  of  a  re- 
demption which  a  redemptloner  receives  as 
to  a  redemption  by  a  subsequent  incumbran- 
cer Is  the  only  public  notice  whldi  be  Is 
given  of  a  redemption  by  a  prior  incumbranc- 
er." 

Under  our  statate  the  right  of  redemption 
is  conferred  only  on  two  classes  of  persons : 
Fir^t,  the  Judgment  debtor  and  his  succes- 
sor In  interest;  second,  creditors,  having  a 
lien  by  Judgment  or  mortgage  on  the  proper- 
ty sold,  etc.,  who  are  called  redemptioners. 
The  method  of  procedure  by  wlilch  a  redemp- 
tion may  be  effected  by  the  debtor  and  re- 
demptloner, respectively,  are  governed  by 
separate  and  distinct  sections  of  the  Code. 
The  redemptloner  must  proceed  under  section 
378,  which  is  as  follows:  "Written  notice 
of  redemption  must  t>e  given  to  the  sheriff, 
and  a  duplicate  filed  with  the  register  of 
deeds  of  the  county,  and  if  any  taxes  or  as- 
sessments are  paid  by  the  redemptloner,  or 
if  he  has  or  acquires  any  lien  other  than  that 
upon  which  the  redemption  was  made,  no> 
tice  thereof  must  in  like  manner  be  given 
to  the  sheriff,  and  filed  with  the  register  of 
deeds;  and  If  such  notice  be  not  filed,  the 
property  may  be  redeemed  without  paying 
such  tax  assessment  or  Uen."  The  debtor  or 
his  successor  in  Interest  must  proceed  under 
section  880,  which  is  as  follows:  "If  the 
debtor  redeem,  he  must  make  the  same  pay- 
ments as  are  required  to  effect  a  redemption 
by  a  redemptloner.  If  the  debtor  redeem, 
the  effect  of  the  sale  la  terminated,  and  he 
is  restored  to  his  estate.  Upon  a  redemption 
by  the  debtor,  the  person  to  whom  the  pay- 
ment is  made  must  execute  and  deliver  to 
him  a  certificate  of  redemption,  acknowledg- 
ed or  proved  before  an  officer  authorized  to 
take  acknowledgments  of  conv^ances  of 
real  property.  Such  certificates  must  be 
filed  and  recorded  in  the  office  of  the  register 
of  deeds  of  the  county  in  which  the  property 
is  situated,  and  the  register  of  deeds  must 
note  the  record  thereof,  in  the  margin  of  the 
record  of  the  certificate  of  sale."  Three 
things  only  are  provided  for  by  section  878, 
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as  to  a  redemptioner,  riz. :  (1)  Payment  ot 
the  redemption  money;  (2)  Berrlce  of  a  no- 
tice of  redemption  on  the  Bheriff;  (3)  filing 
of  a  duplicate  of  the  notice  of  the  redemp- 
tion with  the  register  of  deeds  of  the  county. 
No  certificate  of  redemption  Is  authorized  or 
required  to  be  made  to  a  redemptioner.  The 
debtor,  on  the  other  hand,  Is  not  required  to 
serve  or  file  any  notice  of  redemption.  But 
he  must  make  the  same  payment  as  a  re- 
demptioner; the  person  to  wh(Hn  payment  is 
made  must  execute,  acknowledge,  and  deliv- 
er to  him  a  certificate  of  redemption,  which 
mast  he  filed  and  recorded  in  the  office  of 
the  register  of  deeds,  and  the  register  of 
deeds  must  note  the  record  thereof  In  the 
margin  of  the  record  ot  the  certificate  of 
sale. 

It  seems  perfectly  clear  to  us  that  the  cer- 
tificate of  redemption  Issued  to  "appellant, 
Spackman,  as  redemptioner,  by  the  sheriff, 
was  wholly  unauthorized  by  law,  and  can 
be  given  no  force  or  effect  whatsoever,  and 
that  Its  record  and  indexing  In  the  office  of 
the  register  of  deeds  was  likewise  unauthor- 
ized, and  could  not  of  itself  be  deemed  a  sub- 
Btantial  compliance,  or  any  compliance  what- 
ever, with  the  law  wbldi  requires  a  redemp- 
tioner to  file  his  notice  of  redemption  In  the 
oflJce  of  the  register  of  deeds.  Chapin  v. 
Kingsbury,  135  Mass.  580.  It  will  also  be 
observed  that  section  S78  above  quoted  does 
not  provide  for  recording  a  notice  of  re- 
demption, but  only  that  It  shall  be  filed.  It 
Is  equally  clear,  therefore,  that  the  record- 
ing of  the  notice  of  redemption  was  nnau- 
tborlzed,  and,  nnlees  the  notice  was  filed,  is 
no  substantial  compliance  with  the  statute. 
Ghapln  v.  Kingsbury,  supra.  The  record  it- 
■elf  cannot  be  deemed  a  sufficient  notice. 
Nor  is  that  view  In  conflict  with  the  case  of 
Willis  V.  Jellneck,  27  Minn.  18,  6  N.  W.  873. 
That  court  says :  "The  statute  which  requir- 
es notice  to  redeem  to  be  filed  with  the  regis- 
ter of  deeds  where  the  mortgage  is  recorded 
Is  sufficiently  compiled  with  when  sndi  no- 
tice Is  left  in  the  office  of  such  officer  and  Is 
thereupon  by  the  register  of  deeds  recorded 
and  indexed."  The  question  presented  here 
to  whether  appellant's  notice  of  redemption 
was  ever  "filed"  so  as  to  become  constructive 
notice  to  other  redemptioners,  and  to  require 
them  to  redeem  within  60  days  or  lose  their 
right  to  redeem.  That  a  filing  of  the  notice 
•f  redemption  In  the  register  of  deeds  office 
and  Its  subsequent  removal  from  the  files  by 
the  wrongful  and  unautborieed  act  of  the 
register  would  not  affect  appellant's  rights 
Is  a  doctrine  so  well  settled  by  the  de- 
cisions of  this  court  that  citations  are  un- 
necessary. Schouweiler  v.  McCaull  et  al., 
18  S.  D.  70,  99  N.  W.  95.  But  when  a  paper 
la  required  to  be  filed  which  the  law  intends 
as  a  protection  to  the  rights  of  the  person 
filing  it,  or  as  a  notice  which  will  operate  as 
a  limitation  upon  the  rights  of  others  as 
against  the  person  filing  It,  an  altogether 


different  question  is  presented.  In  the  latter 
case  the  law  requires  a  strict  compliance  on 
the  part  of  the  person  whose  duty  it  is  to 
file  the  required  notice.  The  notice  to  be 
filed  by  a  redemptioner  Is  for  the  benefit  of 
the  person  filing  it,  as  its  filing  Is  the  begin- 
ning of  the  brief  period  of  limitations,  of 
which  be  may  take  advantage  as  against 
other  redemptioners.  But  under  this  stat- 
ute the  redemption  and  the  filing  of  the 
notice  of  redemption  are  distinct  acts.  As 
against  the  person  from  whom  the  redemp- 
tion is  made  no  notice  is  necessary.  The  no- 
tice is  only  operative  and  necessary  as 
against  other  redemptioners,  and  their  right 
to  redeem  can  be  barred  only  by  filing  the 
notice  of  redemption  as  required  by  the 
statute.  The  failure  to  file  the  notice  of  re- 
demption does  not  render  the  redemption  It- 
self irregular  or  illegal.  It  merely  leaves 
the  rights  of  other  redemptioners  unaffected. 
It  does  not  extend  the  limitations  of  60' 
days,  because  that  period  begins  only  when 
the  notice  is  filed,  and  for  that  reason  the 
rule  announced  in  Trenery  v.  Am.  Mortg.  Co., 
11  S.  V.  506,  78  N.  W.  901,  has  no  appUca- 
tlon.  There  the  statute  specifically  fixed  the 
day  of  the  sale  as  the  beginning  of  the  year 
of  redemption,  and  the  nmnlng  of  the  stat- 
ute did  not  depend  on  the  giving  of  a  no- 
tice by  a  redemptioner. 

The  only  question  raised  by  appellant  as 
to  the  right  of  Johnson  to  redeem,  or  the  reg- 
ularity of  his  redemption,  is  that  it  was  not 
asserted  within  60  days  from  the  date  of  ap- 
pellant's redemption.  But  this  contention 
cannot  be  sustained,  as  we  have  seen,  for  the 
reason  that  the  60-day  limitation  would  not 
commence  to  run  on  the  day  of  Spackman's 
redemption,  but  from  the  filing  of  the  notice 
of  redemption  in  the  register's  office.  Johnson 
had  the  right  to  redeem  at  any  time  within  the 
year  of  redemption,  unless  such  right  became 
barred  by  the  filing  of  the  notice  of  redemp- 
tion, and  the  expiration  of  the  60-day  limita- 
tion. What  constituted  a  filing  of  the  notice 
of  redemption  required  by  section  878,  Code- 
Civ.  Proc.?  The  trial  court  found  under  the 
evidence  that  the  "plaintiff  did,  on  said  29th 
day  of  January,  1907,  cause  the  said  notice  of 
redemption  to  be  recorded  In  the  said  office 
of  the  register  of  deeds  of  Day  county,  and 
on  the  next  day,  to  wit,  the  30th  day  of  Jan- 
uary, 1907,  did  withdraw  said  notice  of  re- 
demption from  the  office  of  the  register  of 
deeds  and  thereafter  the  same  was  not  with- 
in the  custody  nor  In  the  office  of  the  said 
register  of  deeds ;  the  same  having  remained 
in  his  custody  only  during  the  29th  and  30th 
days  of  January,  1907."  This  finding  we  can- 
not disturb,  as  being  against  the  preponder- 
ance of  the  evidence.  Bouvler  says :  "In  the 
sense  of  a  statute  requiring  the  filing  of  a 
paper  or  document,  It  is  filed  when  delivered 
to  and  received  by  the  proper  officer  to  be 
kept  on  file.  The  word  carried  with  It  the 
idea  of  permanent  preservation  of  the  thing 
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8o  delivered  and  received,  that  It  may  become 
a  part  of  the  public  record."  Webster,  quot- 
ing Burrlll,  says:  "To  file  a  paper  on  the 
part  of  a  party  U  to  place  It  In  the  official 
custody  of  the  clerk.  To  file  on  the  part  of 
the  clerk  Is  to  indorse  upon  the  paper  the 
date  of  Its  reception,  and  to  retain  It  In  his 
office,  subject  to  inspection  by  whomsoever  it 
may  concern." 

Under  the  Massachusetts  law,  a  married 
woman  doing  business  on  her  own  account,  to 
exempt  her  property  from  her  husband's 
debts,  was  required  to  file  a  certificate  show- 
ing certain  facts,  In  the  office  of  the  city  or 
town  clerk.  In  the  case  of  Ohapin  v.  Kings- 
bury, 136  Mass.  S80,  that  court  says :  "In  the 
case  at  bar,  the  plaintiff,  on  August  19,  1879, 
took  to  the  town  clerk  a  certificate  to  be  re- 
corded, and,  as  she  testified,  'immediately  aft- 
er said  paper  had  been  recorded  by  the  town 
clerk,  it  was  returned  to  her,  and  had  remain- 
ed ever  since  in  her  possession.'  We  are  of 
opinion  that  this  was  not  a  compliance  with 
the  statute.  The  object  of  the  statute  Is  to 
give  notice  to  persons  dealing  with  the  hus- 
band or  wife,  and  to  afford  them  the  means 
of  ascertaining  whether  the  business  carried 
on  is  that  of  the  basband  or  of  his  wife.  The 
direction  that  the  certificate  shall  be  filed  In 
the  clerk's  office  Imports  that  it  Is  to  be  plac- 
ed permanently  on  the  files  of  the  clerk,  so 
that  any  person  Interested  may  refer  to  it 
Recording  it  la  not  equivalent  to  filing  It 
The  statute  contains  no  provision  for  record- 
ing such  certificates.  Any  person  interested 
would  naturally  look  to  the  files  of  the  cleric 
to  see  if  any  certificate  had  been  filed ;  he  Is 
not  required  to  examine  the  town  records  for 
a  copy  of  a  certificate,  which  has  no  proper 
place  there."  To  the  same  effect  are  Wilkin- 
son v.  Elliott,  43  Kan.  590.  23  Paa  614,  19  Am. 
St.  Rep.  158 ;  State  v.  Chicago  &  B.  I.  R.  Co., 
145  Ind.  229.  43  N.  B.  226;  Meridian  Nat 
Bank  v.  Hoyt  Bros.  Co.,  74  Miss.  221,  21 
South.  12,  36  I/.  R.  A.  796,  60  Am.  St  Rep.  504. 
See  Beebee  v.  Morrell,  76  Mich.  114,  42  N.  W. 
1119,  15  Am.  St  Rep.  295,  and  note.  There 
was  no  filing  of  the  notice  of  redemption  as 
required  by  the  statute,  and  for  that  reason 
Johnson's  right  of  redemption  was  not  barred. 

Appellant  however,  contends  that  John- 
son, having  treated  appellant's  redemption 
as  valid  by  attempting  to  redeem  therefrom, 
cannot  now  assert  that  such  redemption  is 
invalid,  because  the  notice  of  redemption 
was  not  filed.  But  it  is  not  necessary  that 
Johnson  contend  that  the  Spackman  re- 
demption is  invalid,  but  only  that  Spade- 
man failed  to  file  the  notice  required  to  bar 
Johnson's  right  of  redemption.  By>r  all  oth- 
er purposes  Spademan's  redemption  is  per- 
fectly regular  and  valid. 

We  find  no  error  In  the  record,  and  the 
order  and  Judgment  of  the  trial  court  are 
affirmed. 

McCOT,  J.,  not  sitting. 


GRAHAM  Y.  SAVAOB  et  aL 
(Sapreme  Coait  of  Minnesota.    May  6,  1910.) 

(Syttabui  ly  tVs   Court.) 

1.  EviDWfCTjl  384*)  —  Parol  Bvidiitcb  — 
Vartino  WBrmN  Contsaot— Exceptions 
TO  Rule. 

Exceptions  to  the  mle  which  excludes  parol 
evidence  varying  or  contradicting  a  complete 
and  unequivocal  written  contract  are  recognized 
only  when  clearly  necessary  and  proper,  because 
of  their  natural  tendency  to  invite  perjarv  and 
fraud  and  to  deprive  formal  agreements  of  tl^ir 
certainty. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Dec  Dig.  {  884.  •] 

2.  BvioENCE  ({  441*)  —  Paboi.  Bvidknck  — 
YASTiNa  WRrrTKN  Oontbact. 

Ordinarily  when  a  written  contract  is  made 
and  delivered,  and  nothing  remains  to  complete 
its  execution,  parol  evidence  is  Inadmissible  to 
prove  an  understanding  that  it  should  not  be 
operative  according  to  its  terms.  McCormick 
Co.  V.  Wilson,  39  Minn.  467,  40  N.  W.  571, 
followed  and  applied. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  H  2030-2047 ;   Dec.  Dig.  §  441.*] 

3.  BviDERCE  (8  429*)  —  Parol  Evidence  — 

VaBYINO     WBITTBN    iNGTBUlfENT  —  EXCEP- 
TIONS TO  Rule. 

The  law  has  recot^nised  as  an  admitted  ex- 
ception to  this  rule  that  no  legal  obligation  is 
created  by  a  document  which  concerns  merely 
transactions  of  friendship  and  the  like,  as  in  ' 
an  instrument  executed  to  console  a  dying  per- 
son or  to  calm  a  lunatic. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Kg.  §g  100&-1971 ;    Dec  Dig.  f  429.*] 

4.  Evidence  (g  429*)  —  Parol  Evidencb  — 
Varying  Tebmb  or  Written  Contract. 

This  exception  does  not  permit  parol  evi- 
dence to  be  introduced  to  show  that  what  pur- 
ported to  be  a  complete  written  contract  is  in 
effect  a  sham,  and  is  designed  to  be  used  for 
purposes  <^  deceit  and  fraud. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  |f  1969-1971;    Dec.  Dig.  |  429.*] 

5.  EviDKNOB  (I  443*)  —  Parol  Bvidence  — 
Varying  Written  Oontbact. 

A  contract  admitted  to  be  a  legal  act  can- 
not be  shown  by  words  of  mouth  to  have  been 
agreed  not  to  be  observed  according  to  its  terms. 
[Eid.    Note. — For   other    cases,   see    Evidence, 
Cent.  Dig.  S{  2048-2051 ;    Dec  Dig.  {  443.*] 

&  Evidence  (J  448*)  —  Parol  Evideno*  — 

Varying  Written  Inbtrukent. 

Plaintiff  sought  to  recover  from  defendant 
commissions  for  "placing  and  sale  of  its  capital 
stock."  Defendant  admitted  employment  of 
plaintiff  as  a  "solidtor  and  salesman  for  its 
stock,"  in  accordance  with  the  written  agree- 
ment to  pay  the  "agent  as  commissions  on  all 
sales  made  and  closed  by  agent  [a  given  per 
cent.]  (»  the  amount  of  the  purchase '  price  of 
each  sale  of  stock  made  and  closed  by  agent" 
Plaintiff  was  permitted  to  amend,  so  as  to  al- 
lege "that  In  3lace  of  a  sale  the  taking  of  the 
subscription  for  the  stock  was  the  contract," 
and  to  show  by  parol  that  plaintiff  had  executed 
the  written  agreement  as  a  matter  of  friendship 
for,  or  accommodation  to,  defendant  because  de- 
fendant "wanted  to  show  the  other  stock  sales- 
men that  plaintiff  was  not  drawing  more  than 
they."  It  IB  Keld  that  It  was  reversible  error  to 
receive  such  oral' proof  over  defendant's  objec- 
tion. 

[ESd.    Note.— For  other   cases,  see   Svldenee, 
Cent.  Dig.  a  2048-2051 ;    Dec  Dig.  {  443.*] 
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Appeal  from  District  Cioart,  Hennqitln 
Oonnty ;  Andrew  Holt,  Jadge. 

Actton  by  Robert  B.  Graham  against  M.  W. 
Savmge  and  others.  Judgment  for  plaintiff, 
and  defendant  M.  W.  Savage  appeals  from 
an  order  denying  a  new  trlaL  Reversed,  and 
new  trial  ordered. 

Plaintiff  and  respondent  sought  to  recover 
from  defendant  and  appellant  a  money  Judg- 
ment In  a  named  sum.  The  complaint  alleg- 
ed that  between  certain  dates  said  plaintiff  at 
defendant's  request  performed  services  "In 
the  placing  and  sale  of  the  capital  stock  of 
the  said  defendant,"  for  which  defendant 
promised  to  pay  a  named  sum,  and  prayed 
lodgment  for  the  balance,  less  payments 
made,  with  Interest  The  defendant  answer- 
ed, admitted  the  employment  of  plaintiff  "as 
a  stock  solicitor  and  salesman  for  the  stock" 
pursuant  to  a  written  contract  made  a  part 
of  the  complaint,  alleged  other  matters  not 
here  material,  except  as  may  hereinafter  ap- 
pear, denied  the  Indebtedness,  and  prayed 
that  plaintiff  be  hence  dlunlssed.  The  writ- 
ten contract  set  forth  an  agreement  to  pay 
plaintiff  "agent  as  commission  on  all  sales 
made  and  closed  by  agent  a  sum  equal  to 
10  per  cent,  of  the  amount  of  the  purchase 
price  of  each  sale  of  stock  made  and  closed 
by  agent  as  aforesaid." 

During  the  course  of  trial  defendant  ob- 
jected to  the  admission  of  certain  testimony 
concerning  a  meeting  to  which  plaintiff  had 
brought  a  "subscription  heading  for  stock." 
The  court  thereupon  permitted  plaintiff  to  so 
amend  the  complaint  as  to  allege  "that  in 
place  of  a  sale  the  taking  of  the  subscription 
of  stock  was  the  contract."  The  trial  then 
proceeded.  Plaintiff  admitted  that  he  had 
signed  the  written  contract,  previously  re- 
ferred to,  at  some  time.  He  then  testified, 
notwithstanding  objection,  that  a  represen- 
tative of  the  defendant  requested  him  to 
sign  the  contract.  He  read  it  over,  and  told 
the  representative  "he  could  not  do  it;  It 
was  absolutely  contrary  to  his  arrangement." 
He  was  asked  to  sign  it  "as  a  personal  favor." 
The  representative  insisted  on  all  the  other 
agents  and  salesmen  doing  the  same  thing. 
"It  would  be  a  personal  favor  to  him,  and  we 
could  go  right  along  and  work  under  the  old 
arrangement,  and  It  would  not  have  any 
bearing  on  my  connection  at  all."  The  repre- 
sentative said,  after  it  was  signed:  "You 
will  work  on  the  same  basis,  Just  the  same 
as  when  you  came  in."  Plaintiff  was  corrob- 
orated by  another  witness,  who  said  that  the 
representative  of  defendant  Informed  plain- 
tiff that  it  made  no  difference  so  far  as  the 
previous  contract  was  concerned;  that  he 
wanted  it  to  show  the  other  stock  salesmen 
that  plaintiff  was  not  drawing  any  more  than 
they.  Plaintiff  said  under  the  circumstan- 
ces be  would  sign  it ;  but  the  supposition  was 
that  it  was  not  to  Interfere  with  his  pre- 
vious contract  The  representative  of  the 
defendant  testified  that  plaintiff  made  no  ob- 


jection at  the  time  to  signing  the  contract 
and  that  "the  contract  as  signed  contained 
and  embodied  the  oral  agreement  theretofore 
entered  into  between  him  and  plaintiff,  with 
the  exception  of  the  drawing  account,  which 
was  not  embodied  in  this  contract;  it  had 
been  eliminated."  The  court  submitted  the 
issues  to  the  Jury,  which  found  for  plaintiff. 
Defendant  moved  for  a  new  trial,  and  appeal- 
ed to  this  court  from  the  order  denying  his 
motion. 

M.  H.  Boutelle  and  N.  H.  Chase,  for  appel- 
lant James  A.  Peterson  and  H.  F.  Woodard, 
for  respondent 

JAGGARD,  J.  (after  stating  the  facts  as 
above).  Defendant's  exceptions  involve  a 
number  of  alleged  errors  which,  in  the  view 
we  have  taken,  it  is  not  necessary  to  here 
discuss.  The  gist  of  the  controversy  is 
whether  the  rule  as  to  the  exclusion  of  parol 
evidence  justified  the  trial  court  In  receiving 
evidence  of  an  oral  agreement,  made  prior 
to  the  execution  of  the  written  agreement, 
and  contradictory  thereof.  The  trial  court 
charged  in  part:  "If  the  written  contract 
•  *  •  be  the  contract  under  which  the 
plaintiff  worked,  then  it  ends  the  case,  and 
the  verdict  must  be  for  the  defendants,  be- 
cause under  the  terms  of  the  written  con- 
tract the  compensation  did  not  come  due  and 
payable  till  the  subscribers  paid  in  money 
for  the  stock,  and  it  appears  that  plaintiff 
has  been  paid  10  per  cent  on  all  sums  that 
have  been  paid  in  on  the  subscriptions  taken 
by  plaintiff,  and,  in  addition,  sufficient  to 
balance  the  amount  claimed  by  plalntlS  for 
expenseej'  To  this  plaintiff  took  no  excep- 
tion, and  from  this  he  has  not  appealed.  The 
testimony,  moreover,  necessitated  the  charge. 
It  should  be  presumed  that  the  rule  as 
to  the  exclusion  of  parol  evidence  is  founded 
on  obvlonsly  sound  public  policy.  Exceptions 
to  it  are  allowed  only  when  clearly  justified. 
The  burden  is  on  the  proposer  to  show  the 
necessity  and  propriety  of  the  suggested  ex- 
ception. An  indiscriminate  at  a  ready  recog- 
nition of  exceptions  would  practically  annul 
the  rule  Itself.  It  would  not  only  be  an  in- 
vitation to  fraud  and  perjury,  but  it  would 
deprive  written  contracts  of  their  certainty, 
and  render  prudent  men  almost  powerless  to 
surely  protect  themselves.  The  danger  in- 
volved and  the  caution  to  be  exercised  in  this 
matter  has  been  emphasized  by  courts  so  fre- 
quently as  to  render  citation  of  the  many  au- 
thorities a  work  of  supererogation.  See, 
however.  Manufacturing  Oo.  v.  Davis,  40 
Minn.  110.  41  N.  W.  1026,  8  L.  R.  A.  796, 
12  Am.  St  Rep.  701;  Mitchell,  J.,  in  Smith 
V.  Mussetter,  68  Minn.  160-161,  59  N.  W. 
096. 

It  Is  no  answer  to  urge  that  in  particular 
cases  injustice  may  result  from  the  refusal  to 
recognize  an  exception.  The  same  objection 
is  the  traditional  one  urged  against  the  stat- 
ute of  frauds.    The  relevant  general  rule  aa 
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to  the  exclusion  of  oral  testimony  was  thus 
formulated  in  McCormick  Co.  r.  Wilson,  39 
Minn.  467,  40  N.  W.  571:  "Where  a  written 
contract  Is  made  and  delivered,  and  nothing 
remains  to  complete  its  execution,  parol  evi- 
dence Is  inadmissible  to  prove  an  understand- 
ing that  it  shall  not  be  operative  according  to 
its  terms."  A  defense  to  a  written  contract 
made  out  by  such  evidence  is  subject  to  suspi- 
cion. The  admission  of  such  evidence  should 
be  cautiously  allowed  to  avoid  mistake  and 
imposition.  It  should  be  confined  to  cases 
clearly  within  the  reason.  Reynolds  v.  Rob- 
inson, 110  N.  Y.  054, 18  N.  E.  127.  This  general 
rule  is  of  80  universal  adoption  that  it  would 
be  idle  to  collate  authorities  to  sustain  It  It 
is  important,  however,  to  distinguish  between 
cases  falling  under  it  from  essentially  differ- 
ent cases  wherein  parol  evidence  may  be  ad- 
mitted to  show,  not  an  oral  agreement  not 
to  enforce  an  obligation,  but  a  condition 
which  must  be  subsequently  fulfilled  before 
the  obligation  comes  into  existence;  for  it 
may  properly  be  shown  by  parol  that  a  con- 
tract is  not  to  become  effective  as  a  legal  act 
if  its  consummation  Is  suspended  until  the 
happening  of  a  condition  precedent.  4  Wig- 
more,  p.  3435,  f  2435;  Westman  ▼.  Krum- 
weide,  30  Minn.  813,  15  N.  W.  255 ;  Smith  v. 
Mussetter,  58  Minn.  159,  59  N.  W.  995;  Rey- 
nolds V.  Robinson,  110  N.  Y.  654,  18  N.  B. 
127;  Nutting  t.  Insurance  Co.,  9&  Wis.  26, 
73  N.  W.  432;  Ware  v.  Allen,  128  U.  S.  590, 
9  Sup.  Ct  174,  82  L.  Ed.  563;  Burke  v.  Dn- 
laney,  158  U.  S.  ^8,  14  Sup.  Ct  816,  38  L. 
Ed.  698 — to  which  plaintiff  refers  us,  are  of 
this  class. 

There  is,  however,  a  more  nearly  allied 
group  of  exceptions  to  the  general  rnla  Mr. 
Wigmore  distinguishes  three  classes  of  cases 
namely :  (l)  By  the  general  principle  of  legal 
acts  no 'legal  obligation  is  created  by  a  doc- 
ument which  concerns  merely  transactions 
of  friendship  and  the  like.  (2)  Where  the 
obligation  is  a  negotiable  instrument,  diffei^ 
ent  considerations  may  control.  (3)  Where 
an  agreement  not  to  sue  is  made  subsequent 
to  the  original  and  written  agreement  (as 
in  Geiser  Mfg.  Co.  ▼.  Yost  90  Minn.  47,  95 
N.  W.  584;  Dowaglac,  etc.,  Co.  v.  Watson, 
90  Minn.  100,  95  N.  W.  884).  4  Wigmore  on 
Evidence,  |  2435.  In  the  case  at  bar  the 
situation  is  narrowed  by  the  testimony  to 
the  first  class  of  cases.  Defendant  wanted 
the  agreement  signed  "to  show  other  stock 
salesmen  that  he  was  not  drawing  any  more 
than  they ;  *  ♦  *  whereas,  under  the  oral 
agreement,  he  was  to  draw  substantially 
more."  The  question  presented  to  this  court 
is  whether  an  exception  should  be  made  to 
the  general  rule  of  exclusion — whether  parol 
evidence  should  be  received  to  show  that  a 
complete  and  executed  agreement  was  agreed 
to  be  inoperative  and  a  sham.  The  avowed 
purpose  was  to  deceive  and  potentially  to 
defraud;  for  it  is  quite  clear  that,  if  an- 
other salesman,  who,  having  been  shown  the 


writtea  contiract  between  irtalatlg  and  de- 
fendant had  in  reliance  thereon  executed  a 
similar  contract  with  defendant  and  If  on 
discovering  the  tnitii  had  refused  to  perform 
such  contract  and  if  a  salt  for  breach  of 
the  contract  had  been  brought  by  defendant 
against  such  salesman,  no  recovery  could 
be  liad  because  of  the  employer's  express 
fraud.  We  think  it  is  clear  that  the  court 
should  not  vary  the  general  rule  as  to  thft 
exclusion  of  evidence  by  making  an  excep- 
tion in  aid  of  such  an  illegitimate  purpose 
and  in  violation  of  common  honesty.  So  to 
do  would  endanger  the  rights  of  both  the 
employer  and  the  employ^;  for,  at  the  un- 
scrupulous whim  of  either,  the  other  would 
be  exposed  as  to  the  written  contract  of  em> 
ployment  to  the  danger  of  Its  impeachment 
or  avoidance  by  mere  words  of  mouth.  The 
contract  solemnly  reduced  to  writing  by  the 
parties  would  be  of  uncertain  or  conjectural 
force.  Neither  party  could  base  business  cal- 
culations upon  the  assumption  of  its  legal 
vaUdlty. 

This  view  we  think  is  sustained  by  author- 
ity. In  Town  v.  Kinney,  70  Vt  381,  41  AU. 
130,  It  was  held  that,  under  an  agreement  to 
pay  a  deficiency  in  the  amount  to  be  raised 
by  a  town,  in  order  to  enable  it  "to  contract 
for  the  construction  of  a  bridge,"  evidence 
of  the  parties  that  the  agreement  was  execut- 
ed solely  to  enable  the  town  to  obtain  a  cer- 
tificate of  the  state  engineer  that  sufficient 
funds  were  provided  for  the  construction  of 
the  bridge  is  inadmissible,  as  showing  the 
agreement  to  be  a  device  contrived  to  de- 
ceive the  engineer.  Ross,  J.,  said:  "The 
law  does  not  allow  parties  to  a  contract  to 
show  that  it  was  gotten  up  as  a  sham  to  de- 
ceive and  defaud."  And  s^  Blodgett  v.  Mor- 
rill, 20  Vt.  509 ;  Conner  v.  Carpenter,  28  Vt 
237.  Such  is  the  opinion  of  Mr.  Wigmore. 
In  section  240C,  vol.  4,  p.  3380,  in  treating  of 
the  rule  as  to  exclusion  of  parol  evidence,  he 
sets  forth  that  the  subject  must  concern  le- 
gal relations.  Where  the  transaction  con- 
cerns a  Jest  friendship,  charity,  or  pretense, 
the  ordinary  rule  he  shows  does  not  apply. 
"The  father  who  promises  to  bring  home 
a  box  of  tools  to  his  boy  is  not  bound  in 
contract  though  the  same  promise  to  hla 
neighbor  may  be  binding.  •  •  •  When  the 
document  is  to  serve  the  purpose  of  a  mere 
sham,  this  principle  in  strictness  exonerates 
the  makers ;  but  a  Just  policy  would  seem  to 
concede  this  only  when  the  pretense  Is  a 
morally  Justifiable  one  (as  to  calm  a  lunatic 
or  to  console  a  dying  person),  and  not  when 
it  is  morally  beyond  sanction."  He  regards 
as  "unsound"  So.  U.  R.  Co.  v.  Advertising 
Co.,  91  Md.  61,  46  AU.  513,  in  which  a  writ- 
ten advertising  contract  was  held  to  be 
shown  by  parol  to  have  been  signed  merely 
for  exhibition  to  other  advertisers  to  induce 
them  to  pay  stated  rates.  It  is  to  be  noted, 
however,  that  in  this  case  the  attention  of 
the  court  was  not  directed  to  this  consldera- 
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tlon.  Nor  la  there  any  animadversion  to  It 
by  the  conrt.  In  Humphrey  ▼.  Tlmpkln  Co., 
12  Okl.  413,  75  Pac.  582,  oral  evidence  was 
offered  to  show  that  plaintiff  signed  an  or- 
der to  he  used  only  to  enable  the  plaintiff 
to  sell  and  ship  goods  to  a  third  person  with- 
out danger  of  being  then  attached  by  other 
cn'^dltors  of  such  third  person.  In  the  Bup- 
plement  to  Wlgmore  on  Evidence,  p.  255, 
this  case  also  Is  regarded  as  nnsonnd.  In 
these  cases,  and  in  the  New  York  cases  upon 
which  they  and  cases  of  this  kind  are  gen- 
erally based  (Grlerson  v.  Mason,  60  N.  T. 
394;  JulUard  v.  Chaffee.  92  N.  T.  529),  and 
Pjnn  v.  Campbell,  6  B.  &  B.  870,  the  feature 
of  Illegitimacy  does  not  appear  to  have  been 
presented  to  the  court  and  was  not  express- 
ly passed  upon.  They  are  not,  therefore, 
(Strictly  In  point. 

The  conclnsion  follows  that,  if  plaintiff's 
contention  be  construed  as  meaning  that  the 
contract  was  of  no  effect  at  all  as  a  legal 
act,  then  such  construction  must  fail.  If, 
however,  what  plaintiff  insists  upon  is  that 
the  contract  was  a  legal  act,  but  was  not  to 
be  observed  in  Its  terms,  especially  with  ref- 
erence to  the  term  which  prescribed  the 
circumstances  under  which  plaintiff  was  to 
be  entitled  to  a  commission,  then  clearly 
parol  evidence  should  have  been  excluded. 
See  4  Wlgmore,  p.  3434,  |  2435. 

Plaintiff  has  placed  great  stress  upon  the 
fact  that  subsequently  to  the  execution  of 
the  written  contract  he  was  advanced  consld- 
«*able  sums  of  money  not  required  nor  con- 
templated by  the  terms  of  the  written  con- 
tract, and  that  there  were  other  transactions 
between  the  parties  Inconsistent  with  it  It 
Is  to  be  noted,  however,  that  In  this  case  no 
issue  was  raised  by  the  pleadings  concerning 
the  abandonment  of  the  written  contract. 
The  charge  of  the  conrt  eliminated  such  a 
defense.  In  that  charge  defendant  acqui- 
esced. This  renders  insignificant  the  group 
of  cases  to  which  plaintiff  refers  us  on  this 
subject.  In  so  far  as  this  testimony  tends 
to  confirm  plaintiff's  oral  evidence  that  the 
written  contract  did  not  express  the  actual 
agreement,  It  may  be  conceded  that  It  was  as 
cogent  as  plaintiff  insists.  This  is,  howevor. 
not  slgnlflcaat  here,  because  the  vetdlct  of 
the  Jury  compels  the  assumption  upon  which 
this  opinion  has  proceeded — that  plaintiff's 
testimony  was  true  and  his  version  of  the 
agreement  correct.  In  so  far  as  this  tends 
to  show  a  practical  construction  of  the  con- 
tract by  subsequent  conduct  of  the  parties,  It 
did  not  tend  to  affect  the  particular  written 
provision  that  plaintiff  was  to  receive  com- 
penaatlon  only  for  stock  sold  and  paid  for, 
nor  to  justify  oral  proof  on  that  subject. 

As  to  the  actual  state  of  accounts  between 
plaintiff  and  defmdant,  calculated  on  pay- 
ments of  Gommlssloa  according  to  the  writ- 
ten contract,  no  opinion  Is  here  expressed! 

Bevened,  and  a  new  trial  ordered. 


JOHNSON  V.  CITI  OF  WIIiLMAB. 
(Supreme  Court  «f  Minnesota.    May  13,  1910.) 

(SyllaUu  iy  the  Court,) 

MUNIOIFAL  COEPORATIOKS  (J  819*)  —  TJN- 
OUABOBD  DlTCn  —  CONTBIBUTOBT  NEOLI- 
GENCE. 

Action  to  recover  damages  for  injury  to  a 
team  of  horses  which  fell  mto  an  unguarded 
ditch  in  a  public  street 

Held,  it  conclusively  appears  from  the  evi- 
dence that  respondent  was  guilty  of  contribu- 
tory negligence  while  attempting  to  drive  the 
team  along  the  driveway  by  ^e  side  of  the 
ditch. 

[EM.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Dec.  Dig.  {  819.*] 

Appeal  from  District  Court,  Kandiyohi 
County ;  O.  Bl.  Qvale,  Judge. 

Action  by  Henry  C.  Johnson  against  the 
City  of  Wlllmar.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Samuel  Porter,  for  appellant  T.  O.  Gil- 
bert, for  respondent. 

LEWIS,  J.  Respondent  stabled  his  team 
of  horses  In  a  bam  located  on  the  west  side 
of  Seventh  street,  In  the  dty  of  Wlllmar, 
about  100  feet  south  of  Trott  avenue,  and, 
finding  no  ofher  way  of  driving  In  and  out, 
he  removed  certain  tile,  plank,  and  dfibrls, 
left  by  the  contractors  on  the  west  side  of  a 
tile  ditch  In  the  center  of  Seventh  street,  and 
piled  it  along  the  curb,  thus  making  a  drive- 
way 10  or  12  feet  wide  next  to  the  ditch.  On 
the  evening  of  August  2S,  1907,  respondent 
drove  his  team,  hitched  to  a  buggy,  out  from 
the  bam  and  up  this  driveway  to  Trott  ave- 
nue, thence  west,  and  returned  about  0 
o'clock  In  the  evening.  It  was  quite  dark,  al- 
though there  was  a  street  light  at  the  corner 
of  Trott  avenue  and  Seventh,  and  two  or 
three  red  lights  along  the  excavation.  As 
he  turned  the  comer  from  Trott  avenue  onto 
Seventh  street,  going  south,  the  right  wheel 
of  his  buggy  grated  against  a  large  stone  lo- 
cated at  the  southwest  comer  of  the  inter- 
section of  these  two  streets,  which  startled 
the  horse  on  the  left  side,  and  it  sprang  for- 
ward and  fell  Into  the  ditch,  dragging  the 
other  horse  with  It. 

This  action  is  based  on  the  negligence  of 
the  dty  In  maintaining  the  excavation  In  the 
street  without  barriers.  A  verdict  was  re- 
covered for  $187.50.  The  only  question  neces- 
sary to  consider  is  whether  it  conclusively 
appears  from  the  evidence  that  respondent 
was  guilty  of  contributory  negligence.  The 
undisputed  evidence  is  that  respondent  was 
thoroughly  familiar  with  the  locality,  and 
had  assisted  in  removing  the  debris  over  to- 
ward the  west  side  of  Seventh  street  for  the 
purpose  of  clearing  a  space  wide  enough  to 
drive  ont  and  back  to  the  bam.  The  stone 
at  the  comer  was  20  feet  from  the  ditch  on 
Seventh  street,  6  or  6  feet  from  the  up- 
thrown  dirt  on  Trott  avenue,  and  respondent 
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knew  all  about  H,  and  having  deliberately 
prepared  the  route,  the  accident  cannot  be 
attributed  to  anything  but  his  own  careless- 
ness. The  case  Is  controlled  by  Friday  v. 
City  of  Moorhead,  84  Minn.  273,  87  N.  W.  780. 
In  that  Instance  the  driver  might  have  trav- 
eled upon  another  street  to  reach  his  destina- 
tion, but  that  circumstance  does  not  distin- 
guish the  two  cases.  We  are  of  opinion  that 
it  conclusively  appears  from  the  record  that 
respondent  was  guilty  of  contributory  negli- 
gence and  cannot  recover. 

Reversed,  and  judgment  ordered  for  appel- 
lant. 


GEX>NET  V.  ATERS  et  al. 
(Supreme  Court  of  Minnesota.    May  13,  IdlO.) 

(SyUahut  (y  th»  Court.) 

1.  Attobney  ano  Cueitt  (t  166*)— Compen- 
sation—Evidence. 

Id  an  action  for  money  had  and  received, 
appellants  admitted  receipt  of  the  money,  and 
pleaded  a  counterclaim  alleging  they  were  enti- 
tled to  the  full  amount  under  a  contract  for  le- 
gal aervices  which  provided  that  tbey  were  to 
be  paid  one-third  of  the  gross  amount  of  the  es- 
tate. 

Held,  the  evidence  snstains  the  jury  in  find- 
ing that  appellants  were  entitled  to  one-third 
of  the  value  of  the  estate  realized  by  respond- 
ent, and  not  to  one-third  of  the  entire  estate, 
without  regard  to  debts  and  expenses. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Dec.  Dig.  ^  ICC.*] 

2.  Attobnet  and  Clieht  a  166*)— Compen- 
sation—Evidence. 

The  juty  were  warranted  bv  the  evidence  in 
finding  that  certain  articles  oi  personal  prop- 
erty belonged  to  respondent,  and  not  to  the  es- 
tate, that  the  value  of  certain  real  estate  was 
not  established,  and  that  a  certain  bill  for  at- 
torney's fees  was  paid  by  appellants  without 
authority  of  respondent. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  {  ICC.*] 

Jaggard,  J.,  dissenting. 

AiHieal  from  District  Court,  Hennepin  Coun- 
ty;  Frank  C.  Brooks,  Judge. 

Action  by  Jean  M.  Qedney  against  Fred 
B.  Ayers  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

A.  M.  Harrison,  for  app^lants.  D.  W.  Par- 
son, for  respondent 

LEWIS,  3.  Appellants  were  employed  by 
respondent  as  her  attorneys  for  the  purpose 
of  prosecuting  her  claim  and  proving  in  pro- 
bate court  that  she  was  the  legal  wife  of 
Harry  Oedney,  deceased,  and  that  she  was 
entitled  to  his  estate.  The  brothers  and  sis- 
ters of  Mr.  Oedney  claimed  that  respondent 
was  not  his  legal  wife  and  not  entitled  to 
any  part  of  the  estate.  Proceedings  were 
had  in  protmte  court,  whldi  resulted  in  re- 
spondent being  recognized  as  the  legal  wife 
of  Mr.  Oedney.  and  an  allowance  was  made 
by  the  court  for  her  support  pending  settle- 
ment of  the  estate.    The  other  heirs  appeal- 


ed to  the  district  court  from  the  decree  of  tbe 
probate  court,  and  before  the  mattn:  came  oo 
for  trial  in  the  district  court  a  settlement 
was  made  between  respondent  and  the  other 
Oedney  heirs,  by  which  she  agreed  to  accept 
In  full  settlement  the  sum  of  $25,000.  Ap- 
pellants, as  her  attorneys,  received  the  mon- 
ey paid  under  the  settlement,  and  this  action 
was  brou^t  by  her  to  recover  the  balance  oi 
the  amount  paid  to  them  by  the  other  heirs. 

Appellants  having  admitted  possession  of 
the  money  and  having  attempted  to  justify 
such  possession  upon  the  ground  that  re- 
spondent owed  them  for  services  rendered, 
it  became  necessary  for  them  to  prove  by  sat- 
isfactory evidence  that  they  were  entitled  to 
the  money  in  whole  or  in  part.  The  evidence 
is  not  conclusive  that  appellants  were  enti- 
tled to  retain  one-third  of  the  entire  estate, 
without  reference  to  the  payment  of  debts 
and  expenses,  and  they  were  not  entitled  to 
judgment  notwithstanding  the  verdict  Tbe 
evidence  in  support  of  appellants'  claim  that 
they  were  to  have  one-third  of  the  estate, 
without  reference  to  debts  and  expenses,  is 
quite  indefinite  and  is  not  convincing.  Re- 
spondent denied  that  any  agreement  as  to 
fees  was  ever  reached ;  but  notwithstanding 
her  denials,  it  was  established  almost  beyond 
controversy  that  an  agreement  was  reached, 
and  tli(it  the  attorneys  were  to  receive  one- 
third  of  the  estate.  The  only  doubtful  ques- 
tion In  the  case  was  whether  "estate"  meant 
the  gross  amount  received  by  respondent  aft- 
er the  debts  and  expenses  of  the  estate  were 
paid.  Appellants'  own  version  of  the  conver- 
sations with  respondent  concerning  the  con- 
tract Is  somewhat  contradictory,  and,  when 
considered  in  connection  with  the  entire  evi- 
dence, we  are  of  opinion  that  on  appellants' 
own  showing  it  was  an  open  question  for  the 
jury  to  determine  what  the  contract  was,  and 
they  were  justified  in  finding  that  the  attor- 
neys were  to  receive  one-third  of  the  amount 
realized  by  respondent 

The  court  also  submitted  to  the  jury  for 
their  determination  the  question  whether  or 
not  the  diamonds,  valued  at  about  $1,500. 
were  the  individual  property  of  Mrs.  Oedney, 
or  belonged  to  the  estate,  and  whether  the 
value  of  a  certain  house  and  lot  in  Texas  and 
a  lot  located  in  Minneapolis  had  been  prov- 
en, and  also  whether  a  certain  bill  of  the  at- 
torneys for  the  Gedhey  heirs  had  been  paid 
by  appellants  without  authority  of  Mrs.  Oed- 
ney. We  have  examined  the  evidence  with 
reference  to  these  several  claims,  and  are  of 
the  opinion  that  the  jury  were  justified  In 
finding  that  the  diamonds  were  Mrs.  Gedney'ii 
personal  property,  that  her  alleged  admis- 
sions as  to  the  value  of  the  real  estate  wwe 
not  necessarily  binding  upon  her,  and  in  the 
absence  of  any  other  evidence  the  jury  were 
Justified  In  finding  that  there  was  no  evidence 
as  to  the  value  of  tbe  real  estate.  The  evi- 
dence was  conflicting  on  the  question  of  au- 
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thortty  to  pay  the  Hall  &  Kolllner  bill,  and  we 
find   no  error  In  the  charge. 
Affirmed. 

JAGOARD,  J.,  dissents. 


NEI/SON  et  ux.  y.  SATBB. 
(Supreme  Court  of  Minnesota.    May  13^  1910.) 

(Syllahu*  by  the  Court.) 

1.  tJsTjBT  (§  113»)— Evidence— I»KE8UMPTioN. 

In  an  actio^  to  recover  a  bonus  usariously 
exacted  for  money  loaned,  if  the  evidence  sup- 
ports a  finding  that  a  direct  contract  was  made 
lor  the  payment  of  the  excessive  amount  in  con- 
sideration of  the  loan,  the  intent  to  evade  the 
statute  defining  usury  is  presumed. 

[B3d.  Note.— For  other  cases,  see  Usury,  Cent. 
rrtg.  H  30S-323;   Dec.  Dig.  §  113.»] 

2.  UetJBT  (§  117*)— Evidence— SurriciKROY. 

EMdence  considered,  and  KM  to  austaln 
▼erdict 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
IHg.  §{  328-340;    Dec.  Dig.  i  117.*] 

Appeal  from  District  Court,  Lac  Qui  Parle 
County;  O.  E.  Qvale,  Judge. 

Action  by  Napoleon  P.  Nelson  and  wife 
against  Ole  P.  Satre.  Verdict  for  plalntUTs. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

C.  A.  Fosnes,  for  appellant  T.  J.  McEl- 
Ugott,  for  respondents. 

O'BRIEN,  J.  PlaintWCs,  husband  and  wife, 
brought  this  action  under  section  2734,  Rev. 
Laws  1905,  to  recover  $1,000  which  they 
claim  defendant  usuriously  exacted  from 
tbem.  The  plaintiff  Napoleon  P.  Nelson  own- 
ed 720  acres  of  land,  upon  which  were  dif- 
ferent mortgages,  of  which  one  had  been  fore- 
closed; the  period  of  redemption  expiring  No- 
vember 18,  1907.  The  amount  required  to  re- 
deem, and  pay  tTio  taxes  and  interest  upon 
the  other  mortgages  on  that  date,  was  ${3,650. 
Defendant  furnished  the  necessary  amount, 
and  the  certificate  of  redemption  was  deliv- 
ered to  plaintitCs,  who  Immediately  executed 
a  deed  of  the  premises  to  defendant.  The 
plaintiffs'  claim  was  that  the  money  paid  for 
the  redemption  was  loaned  to  them  for  60 
days,  during  which  they  were  entitled,  upon 
the  payment  of  the  sum  advanced  and  a  bo- 
nus of  $1,000,  to  a  reconveyance  of  the  prem- 
ises. Tbe  defendant's  contention  was  that 
he  made  no  loan  to  the  plaintiffs,  but  in 
fact  purchased  their  Interest  In  the  land 
through  tbe  redemption  and  subsequent  deed 
already  described;  that  while  the  plaintiCFs 
retained  no  Interest  in  tbe  land,  and  defend- 
ant was  under  no  obligation  to  them,  he  was 
willing,  If  at  any  time  within  60  days  he  was 
paid  a  sum  which  would  net  him  a  profit  of 
fl,000  upon  the  transaction  to  part  with 
his  title  either  to  the  plaintiffs  or  any  pur- 
chaser that  they  might  procure.  Within  60 
days  from  the  date  of  redemption,  the  plain- 
tiffs paid  to  defendant  the  sum  of  S6,670, 


whereupon  defendant  executed  a  deed  of  tbe 
premises  t6  plaintiff  Napoleon  P.  Nelson. 
The  Jury  found  for  the  plaintiffs,  and  defend- 
ant appeals  from  an  order  denying  a  new 
trial. 

1.  Defendant  requested  the  court  to  In- 
struct the  Jury:  "Usury  is  a  mattw  of  inten- 
tion, and  In  order  to  enable  tbe  plaintllfB  to 
recover  It  must  appear  that  Satre  secured  the 
deed  from  Nelson  and  exacted  the  $1,000  witn 
a  view  of  evading  the  usury  law.  A  contract 
for  Interest  at  higher  than  the  legal  rate, 
without  a  corrupt  Intent  on  the  part  of  tbe 
lender  to  exact  an  unlawful  rate  of  Interest, 
Is  not  usurious."  This  reqpest  was  properly 
refused.  The  laws  of  this  state  defining  usu- 
ry have  been  frequently  construed  by  this 
court  Those  decisions  are  to  tbe  effect  that, 
without  regard  to  the  form  of  the  transac- 
tion, If  It  appears  that  one  had  exacted  for 
a  loan  or  forbearance  more  than  the  Inter- 
est allowed  by  the  statute,  tbe  transaction 
will  be  held  usurious,  and  thus  it  may  hap- 
pen that  the  Important  Ingredient  is  tbe  in- 
tent of  the  parties,  as  furnishing  a  motive 
tor  the  form  In  which  the  transaction  appears. 
But  in  this  case  no  such  question  arises.  The 
plaintiffs  testified  to  a  direct  loan  of  the 
money  for  the  period  of  60  days,  that  the 
deed  was  executed  by  tbem  to  the  defendant 
to  secure  the  loan,  and  that  as  a  part  of  that 
transaction  the  defendant  exacted  a  promise 
from  tbem,  In  case  they  redeemed  within  60 
days,  to  pay  a  bonus  of  $1,000,  tbe  amount  he 
actually  received  in  addition  to  the  interest. 
Where  the  evidence  shows  a  dliffect  contract 
whereby,  for  a  loan  of  money,  the  lender  ex- 
acts a  usurious  bonus  or  excessive  interest, 
tbe  intent  to  evade  the  law  is  presumed,  so 
that  hefe  the  case  d^>end8  only  upon  wheth- 
er tbe  true  history  of  the  transaction  was 
that  given  by  plaintiffs.  Johnson  v.  Joyce, 
90  Minn.  377,  97  N.  W.  113;  Kommer  v.  Har- 
rington, 83  Minn.  114,  85  N.  W.  939;  Holmen 
V.  Rugland,  46  Minn.  400,  49  N.  W.  189. 

2.  There  can  be  no  question  that  tbe  evi- 
dence is  sufiQclent  to  sustain  the  verdict,  it 
is  undisputed  that  upon  the  last  day  of  re- 
demption the  defendant  advanced  the  money 
necessary  to  redeem,  and  he  admitted  in  his 
testimony  that  after  the  redemption  bad  talc- 
en  place  there  was  some  sort  of  a  verbal  un- 
derstanding by  which  the  plaintiffs  were  to 
have  tbe  benefit  of  the  redemption,  If,  with- 
in 57  or  60  days,  the  defendant  received  what 
he  bad  advanced  and  $1,000  In  addition.  If 
the  plaintiffs  had  not  directly  testified  to  the 
nature  of  the  transaction,  it  would,  upon  its 
face,  indicate  an  attempt  to  evade  the  stat- 
ute; but  when  to  this  is  added  the  positive 
testimony  of  the  plaintiffs,  together  with 
some  other  circumstances  which  it  is  unnec- 
essary to  detail,  we  feel  there  is  no  doubt  as 
to  the  correctness  of  the  conclusion  reached 
by  the  learned  trial  Judge. 

3.  Counsel  for  defendant  requested  a  charge 
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to  the  effect  that  the  Jury  should  oonslder 
defendant's  claim  that  $500  was  paid  by  him 
to  one  Dale  as  a  commission.  This  was 
properly  refused.  Another  request,  that  a  loan 
of  the  money  must  appear  to  entitle  plain  tiff 
to  recover,  was  fully  covered  In  the  instruc- 
tions given.  We  find  no  error  in  the  admis- 
sion of  evidence,  and  an  ezaminatioo  of  the 
court's  charge  shows  that  the  questions  In- 
volved in  the  controversy  were  fully  and 
fairly  placed  before  the  Jury  for  its  deter- 
mination. We  see  no  reason  for  disturbing 
the  verdict 
Order  affirmed. 


INGLE  v.  ANGELIa 
{Supreme  Court  of  Minnesota.    May  13,  1910.) 

(ByOabvt  »y  the  Cowri.) 

1.  Account  Stated  ({  14*)  — Rioht  or  Ac- 
tion. 

Parties  holding  mutual  and  open  claims 
against  each  other  may  agree  as  to  gome  of 
such  items,  leaving  other  items  for  future  ad- 
justment, and  an  action  upon  an  account  stated 
may  l)e  maintained  for  the  balance  arrived  at 
from  the  Items  considered. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  8§  81,  82;  Dec.  Dig.  %  14.*] 

2.  Set-Off   and    Countkbolahi    ({    28*)  — 
Right  of  Set-Off. 

In  such  action  the  party  against  whom  the 
balance  is  claimed  may  offset  against  it  any  bal- 
ance which  he  claims  from  the  Items  not  includ- 
ed in  the  settlement. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec.  Dig.  {  28.*] 

Appeal  from  District  Court,  WUkin  Coun- 
ty;  S.  A.  Flaherty,  Judge. 

Action  by  Dolly  Ingle  against  E.  D.  Angell, 
Verdict  for  plaintlfF.  From  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Lewis  E.  Jones,  for  appellant  McCumber 
&  For!>es  and  Henry  Q.  Wyvell,  for  respond- 
ent 

O'BRIEN,  J.  The  plalntUTB  demand  con- 
sists of  three  causes  of  action — $236.17,  a 
balance  claimed  to  be  due  upon  an  account 
stated  l>etween  J.  G.  Ingie  and  defendant 
and  assigned  to  plaintiff;  $3,  upon  another 
account  l>etween  those  persons,  also  assig^ned 
to  plaintiff;  and  a  balance  of  $50,  for  per- 
sonal services  rendered  to  defendant  by  plain- 
tiff. There  was  a  conflict  of  evidence  as  to 
each  of  these  claims,  making  a  plain  question 
of  fact  as  to  each,  and  they  were  all  fully  and 
fairly  submitted  to  the  Jury,  which  found 
for  the  plaintiff  in  the  sum  of  $283.25.  This 
appeal  Is  from  an  order  denying  a  new  trial. 

The  principal  contention  of  the  defendant 
is  with  reference  to  the  first  cause  of  action, 
based  upon  the  alleged  stated  account  The 
testimony  upon  behalf  of  the  plaintiff  was  to 
the  effect  that  for  some  time  prior  to  March, 
1908,  defendant  and  J.  O.  Ingle  had  various 
transactions  resulting  in  valid  claims  by  each 


against  the  other,  and  that  some  time  during 
March,  1908,  they  met  and  came  to  an  agree- 
ment with  reference  to  each  of  said  dalms, 
with  the  exception  of  one  item  for  Speltx 
claimed  to  have  been  furnished  Ingle  by  the 
defendant,  amounting  to  about  $34.  This 
item  the  i^aintiff  concedes  was  left  for  future 
determination.  The  defendant  denied  that 
any  balance  was  agreed  upon,  and,  according 
to  his  testimony,  there  was  no  agreement 
which  would  establish  an  account  stated. 
The  court  submitted  to  the  Jury  the  question 
whether  or  not  any  such  agreement  was 
niade,  with  the  instruction  that  plaintiff  could 
recover  upon  the  first  cause  of  action  only  lu 
case  they  found  it  was  so  agreed.  In  submit- 
ting to  the  Jury  piaintifTs  claim  as  to  an  ac- 
count stated  the  learned  trial  Judge  said:  "If 
you  find,  gentlemen  of  the  Jury,  upon  the  evi- 
dence, that  there  was  a  certain  item  or  items 
that  the  parties  agreed  to  suspend  or  leave 
out  pending  future  Investigations  or  future 
inquiry,  and  if  they  agreed  that  they  should 
take  up  other  matters  and  claims,  and  exam- 
ine claims  of  each  party,  and  that  as  to 
these  claims  that  they  did  take  up  and  ex- 
amine, if  yon  find  that  they  arrived  at  a  cor- 
rect balance  upon  these  claims,  and  that  it 
was  found  that — that  there  was  a  balance 
due  from  the  defendant  to  J.  G.  Ingle  as 
claimed  by  plaintiff,  the  plaintiff  would  be 
entitled  to  recover  upon  that  agreed  balance. 
In  other  words,  gentlemen  of  the  Jury,  the 
right  of  the  plaintiff  to  recover  In  this  action 
would  not  be  defeated  because  of  the  fact — 
If  you  find  it  to  foe  a  fact— that  one  or  two 
items  were  left  unexplained  and  omitted  from 
the  account  by  agreement  t>etween  the  par- 
Ues." 

The  defendant  contends  that  the  court 
erred  In  so  charging,  and  Insists  that  where 
the  transactions  l)etween  the  parties  resulted 
in  mutual,  open,  and  current  accounts  be- 
tween them,  there  can  be  no  account  stated, 
unless  all  of  the  Items  claimed  by  each  are 
Included;  In  other  words,  that  the  balance 
found  must  be  complete  and  final.  We  do  not 
agree  with  the  contention.  In  the  last  anal- 
ysis an  account  stated  Is  nothing  more  than 
an  agreement  between  the  parties  as  to  the 
items  considered.  If  the  agreement  is  that 
the  balance  found  is  final  and  complete.  It 
constitutes  an  account  stated  as  to  every 
Item;  but,  upon  the  other  hand,  we  do  not 
see  how  a  court  can  limit  the  right  parties 
have  to  make  such  lawful  contracts  as  they 
choose,  and,  therefore,  to  agree  as  to  certain 
items  and  leave  open  for  adjustment  or  ad- 
judication other  items.  It  Is  not  ai^>arent 
that  injury  can  result  from  such  a  rule.  la 
the  present  case  tlie  defendant  was  at  liberty 
to  claim  the  amount  of  any  omitted  item  as 
an  offset  to  plaintiff's  demand,  and  by  such 
means  be  fully  protected.  The  result  is  tliat 
the  instruction  complained  of  was  correct 
Tnggle  V.  Minor,  76  Cal.  96, 18  Pac.  181. 
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In  the  third  cause  of  action  plaintiff  al- 
leged an  agreement  to  pay  the  amount  claim- 
ed, and  alA>  that  the  services  were  reasou- 
aUy  worth  that  amount  Defendant  moved 
tbat  plaintiff  be  required  to  elect  whether  to 
rely  njwn  the  agreement  or  the  reasonable 
valae.  This  moti<»i  was  addressed  to  the  dis- 
cretion of  the  court,  of  which,  in  denying  it, 
there  was  no  abuse.  Plummer  t.  Mold,  22 
Mtnii.15. 

There  were  some  slight  discrepancies  in 
the  amounts  claimed  in  the  complaint  and 
those  shown  by  the  testimony.  Those  dis- 
crepancies do  not  affect  plaintlfTs  right  to 
recover;  the  recovery  being  less  than  the 
amount  clalnied  in  the  complaint.  We  have 
examined  the  evidence  as  contained  in  the 
record,  and  find  no  error  in  the  rulings  of  the 
court  with  reference  to  its  admission,  and 
also  find  that  the  evidence  was  sufficient  to 
Jnstlfy  the  verdict.  The  .charge  very  clearly 
submitted  the  questions  Involved  to  the  Jury, 
and  there  is  no  reason  for  disturbing  the  ver- 
dict rendered. 

Order  affirmed. 


In  re  GASETS  ESTATE. 

CASEY  V.  BRABBC. 

(Sapreme  Court  of  Minnesota.    May  13,  1910.) 

(BvUabv*  by  Me  Court.) 

1.  Wills  ft  493*)  — Cokbtkuction  — Uhock- 

TAUT  BiQUBST. 

A  provision  in  a  will  bequeathing  a  sum 
of  money  to  the  executors  "to  use  a^  they  see 
proper"  is  void  for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1077 ;  Dec.  Dig.  t  493.  •] 

2.  EXEOUTOBS  A!TD  ADiaNISTBATOBB  (S  816*)— 
DECBEK— PaBTT  AOeBIBVBD. 

Only  a  party  aggrieved  by  it  can  question 
a  specific  provision  of  a  decree  of  distribution 
entered  in  probate  court 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administraton,  Cent  Dig.  U  1306,  1309; 
Dec.  Dig.  t  315.*] 

3.  ExMcxrroRB  and  Admihistbatobs  ({  314*)— 
Dbcbee  of  DiSTBiBirrioN— Affibkanck. 

Upon  affirmance  by  the  district  court  of 
such  decree,  respondent  is  en  titled  to  costs. 
Section  3880,  Rev.  Laws  1906. 

[Ei.  Note.— E^r  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  $  1296;  Dec. 
Dig.  i  314.*] 

Appeal  from  District  Conrt,  Wright  Coim- 
ty;  Arthur  E.  Giddings,  Judge. 

In  the  matter  of  the  estate  of  John  Casey, 
deceased.  On  citation  filed  by  Catherine 
Bmbec,  requiring  John  M.  Casey,  executor, 
to  account,  the  executor  appeals  from  a  por- 
tion of  the  decree  disallowing  a  certain  claim, 
and  on  affirmance  again  appeals.    Affirmed. 

John  M.  Casey,  for  appellant  J.  T.  Alley, 
for  respondent 

O'BRIEN,  J.  The  will  of  John  Casey,  de- 
ceased, was  duly  probated  In  Wright  county. 


The  estate  consisted  principally  of  real  prop* 
erty,  all  of  which  was  specifically  bequeath- 
ed to  one  or  other  of  testator's  children,  cou- 
sisttag  of  a  son  and  two  daughters.  The 
bequests  to  the  daughters  were  made  upon 
the  condition  that  each  would  Iceep  two  of 
the  children  of  a  deceased  daughter  of  the 
testator  "until  such  time  as  they  are  able 
to  provide  for  themselves,  or  until  their  fa- 
ther will  come  and  claim  them."  By  a  codi- 
cil the  real  estate  bequeathed  to  one  of  the 
daughters  was  charged  with  a  bequest  of 
$500  to  one  of  the  grandchildren  above  men- 
tioned. There  was  also  bequeathed  $400  to 
the  executors  "to  use  as  they  see  proper." 

The  will  was  admitted  to  probate  July  25, 
1906,  and  in  July,  1906,  a  citation  was  issued 
requiring  John  M.  Casey,  who  seems  to  have 
been  the  only  active  executor,  to  show  cause 
why  the  estate  should  not  be  settled.  Casey 
filed  an  account,  in  which  he  asked  for  an 
allowance  of  $50  to  himself  as  attorney's  fee. 
The  court  disallowed  the  claim  as  attorney's 
fees,  but  allowed  him  $50  as  executor.  The 
provision  of  the  will  for  the  payment  of 
$400  to  the  executors,  to  use  as  they  saw 
proper,  was  held  void  for  uncertainty.  A  de- 
cree was  thereupon  entered  assigning  the 
real  estate  according  to  the  provisions  of  the 
will.  The  executor  appealed  from  the  por- 
tions of  the  decree  disallowing  his  claim 
for  attorney's  fees,  and  that  holding  the  $400 
bequest  void.  Judgment  was  entered  in  the 
district  court  affirming  the  decree,  in  which 
judgment  there  was  included  $10  statute 
costs  taxed  against  the  appellant  This  ap- 
peal is  from  the  judgment  so  entered. 

We  do  not  consider  it  necessary  to  deter- 
mine whether  plaintiff  should  have  been  al- 
lowed the  sum  awarded  him  in  his  capacity 
as  executor  or  as  an  attorney.  There  Is  no 
contest  as  to  the  amount,  and  that  is  the 
final  consideration.  It  Is  claimed  that  the 
decree  falls  to  give  effect  to  the  provisions 
of  the  will  Imposing  upon  the  daughters  of 
the  testator  the  duty  of  caring  for  the  grand- 
children. We  do  not  think  this  question  is 
properly  before  us,  for  the  reason  that  the 
appellant  Is  not  the  aggrieved  party,  and 
we  cannot  undertake  upon  this  appeal  to  say 
what  effect  should  be  given  those  provisions, 
or  whether  or  not  they  should  be  considered 
as  specific  charges  upon  the  real  estate  de- 
vised to  the  testator's  daughters. 

We  think  the  probate  court  correctly  held 
the  legacy  of  $400  to  the  executors  void  for 
uncertainty.  It  was  evidently  Intended  to 
constitute  a  trust  fund  to  be  disposed  of  in  the 
discretion  of  the  executors,  or  for  some  un- 
disclosed purpose  of  the  testator.  Had  the 
legacy  been  made  to  some  named  individual, 
to  use  as  he  saw  proper,  It  might  be  argued 
that  the  person  named  took  the  beneficial 
interest  in  the  fund.  But,  being  made  to 
the  executors,  who  might  or  might  not  be 
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the  persons  named  as  such  In  the  will.  It  Is 
apparent  that  the  sum  of  flOO  was  not  In- 
tended for  their  nse.  The  purpose  of  the 
testator  is  so  indefinite  and  uncertain  that  It 
Is  impossible  for  a  court  to  say  that  it  can 
be  ascertained  and  carried  into  effect 

Under  section  3880,  Rev.  Laws  1905,  costs 
were  properly  taxed  in  the  district  court 
Tracy  v.  Tracy,  79  Minn.  267,  82  N.  W.  635. 

Judgment  affirmed. 


SPEJAR  v.  JOHNSON  et  al. 
(Supreme  Ckturt  of  Minnesota.     May  13,  1910.) 

(Bytlalut  ly  the  Court.) 

1.  Appeal  and  Ebhob  (t  388*)— Monet  De- 
posited IN  Lieu  of  Bond— Pbocedueb  to 
Obtain. 

The  proper  procedure  to  obtain  money  de- 
posited with  the  court  on  an  appeal  in  lieu  of 
the  statutory  bond,  under  section  43C6,  Rev. 
Laws  190S,  is  to  apply  to  the  court  having  juris- 
diction of  the  fund  for  an  order  directing  its 
application. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  i  388.*] 

2.  Appeal  and  EJrrob  (|  388*)— Monet  De- 
posited IN  Lieu  of  Bond — Fbocedube  to 
Obtain. 

Either  party  may  make  such  application. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  888.*] 

3.  BxECDTioif  (§  16*)— Monet  Deposited  in 
LiBO  OP  Bond— SJxECTjTioN  to  Obtain. 

The  successfol  party  on  such  an  appeal  is 
not  required,  as  a  matter  of  law,  to  resort  to 
the  fund;  but,  if  his  judgment  be  not  paid,  he 
may  proceed  by  execution  to  enforce  it. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  i  !&•] 

Appeal  from  District  Court,  Hennepin  Coun- 
ty; Wm.  H.  Donahue,  Judge. 

Action  by  Frederick  L.  Spear  against  A.  O. 
Johnson  and  others.  Judgment  of  dismissal, 
and  plaintifiF  appeals.    Affirmed. 

Frederick  L.  Spear,  pro  se.  Bardwell  & 
Levy,  for  respondents. 

BBOWN,  J.  Defendant  Johnson  brought 
an  action  against  plaintiff  in  the  municipal 
court  of  Minneapolis,  and  recovered  a  Judg- 
ment for  $50  and  costs.  Defendant  therein, 
plaintiff  In  this  action,  appealed  from  the 
judgment  to  this  court,  where  an  affirmance 
was  ordered.  102  Minn.  516,  113  N.  W.  1134. 
In  lieu  of  a  bond  on  that  appeal,  defendant 
deposited,  under  section  4360,  Rev.  Laws 
1905,  the  sum  of  $250  in  money  with  the 
clerk  of  the  municipal  court  as  security  for 
the  costs  and  disbursements  which  might  be 
awarded  against  him  in  this  court  On  No- 
vember 29, 1907,  judgment  was  entered  in  this 
court  upon  the  affirmance  of  the  judgment 
appealed  from  against  the  appellant  for  the 
sum  of  $44.25  costs  and  disbursements.  The 
judgment  not  being  paid,  plalnUfl  therein 
caused  the  Issuance  of  an  execution  and  de- 


livered It  to  the  sheriff  of  Hennepin  county 
for  collection  on  December  13,  1907.  The 
sheritr  levied  upon  certain  real  estate  owned 
by  the  defendant  and  subsequently  sold  the 
same,  the  plaintiff  in  that  action  being  the 
purchaser,  for  the  sum  of  $25.23,  the  exact 
amount  of  the  costs  on  execution  sale.  The 
sheriff  thereafter  returned  the  execution  un- 
satisfied. Plaintiff  then  brought  this  action 
to  set  aside  the  execution  and  sale  thereun- 
der upon  the  ground  that  the  same  were  il- 
legral  and  unauthorized.  The  precise  point 
made  is  that  the  plaintiff  in  the  former  ac- 
tion could  have  gone  to  the  clerk  of  the  mu- 
nicipal court  and  there  obtained  from  the  ap- 
peal fund  deposit  an  amount  sufficient  to  pay 
the  judgment  for  costs,  and,  having  that 
right,  the  proceedings  under  the  execution 
were  illegal  and  void.  After  trial  before  the 
court  below  without  a  jury,  the  facts  stated 
were  found,  and  the  action  ordered  dismissed, 
upon  which  judgment  was  entered,  and  plain- 
tiff appealed. 

Our  statutes  (section  4366,  Rev.  Laws  1905) 
provide  for  a  deposit  of  money  in  lieu  of  an 
appeal  bond,  but  make  no  provision  for  the 
disposition  of  the  money  on  the  final  deter- 
mination of  the  appeal.  No  specific  proce- 
dure being  provided  by  which  the  party  en- 
titled to  the  money  may  demand  and  receive 
the  same,  we  must  apply  the  procedure  ap- 
propriate In  analogous  cases.  In  cases  where 
money  is  deposited  with  the  court  to  abide 
the  event  of  an  action,  the  successful  party 
may  obtain  the  same  by  applying  to  the  court 
for  an  order  to  the  derk  directing  its  pay- 
ment 13  Cyc.  1038,  and  cases  cited.  The  ap- 
plication being  made  upon  notice,  the  rights 
of  all  parties  will  be  protected,  and  the  clerk, 
custodian  of  the  money,  relieved  from  respon- 
sibility. Such  should  be  the  procedure  in 
cases  like  that  at  bar,  where  money  in  lieu  of 
an  appeal  bond  la  deposited  with  the  clerk. 

It  is  the  contention  of  plaintiff  that  defend- 
ant was  required,  as  a  matter  of  law,  to  re- 
sort to  this  deposit  for  the  payment  of  his 
judgment,  and  that,  by  applying  therefor  to 
the  court,  he  could  have  obtained  it,  and  that 
be  had  no  right  to  proceed  to  the  enforcement 
of  his  judgment  by  execution.  While  it  is 
true  that  defendant  could  have  satisfied  his 
judgment  by  a  resort  to  this  fund,  we  cannot 
hold  that  he  was  required  to  do  so.  His  judg- 
ment was  valid,  and,  not  having  been  paid, 
he  liad  the  undoubted  option  to  adopt  for  its 
collection  any  method  permitted  by  law. 
Plaintiff  was  the  debtor  in  that  action,  and 
if  he  wished  to  avoid  additional  expense  be 
could  have  paid  the  judgment,  and  upon  a 
proper  showing  obtained  from  the  court  an 
order  for  the  return  of  the  deposit  fund.  But 
if  he  wished  that  particular  money  applied 
In  payment,  be  should  have  Initiated  proceed- 
ings for  that  purpose.  We  are  clear  that  the 
defendant  was  not  required,  there  being  no 
statute  to  that  effect,  to  resort  to  that  par- 
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tlcnlar  fond,  any  more  than  he  would  be  re- 
qatred  to  proceed  against  the  bond  on  appeal. 

The  farther  contention  of  plaintiff  that  the 
sheriff  coald  have  levied  upon  the  fund  In 
the  custody  of  the  clerk  as  personal  property, 
and  that  therefore  he  had  no  right  to  levy  up- 
on the  land,  Is  not  sound.  The  money  was 
In  the  custody  of  the  law,  and  no  levy  could 
be  made  thereon.  The  only  legal  way  In 
which  tbe  derk  could  be  compelled  to  sur- 
render the  money  was  by  application  to  the 
court  In  the  manner  already  stated,  though 
no  doubt  he  would  have  been  Justlfled  In  do- 
ing 8o  by  the  consent  or  stipulation  of  the 
parties.  But  In  the  absence  of  such  stipula- 
tion be  is  entitled  for  his  protection  to  an 
order  of  the  court 

Judgment  affirmed.  No  statutory  costs  will 
be  taxed. 

STATE  V.  WESTERN  UNION  TEayDGRAPH 

ca 

(Supreme  Court  of  MinnMota.    May  13,  1910.) 

(Byllahut  hv  the  Court.) 

CONSTTTtmOWAL  Law   (J   190*)— Dkliwqxjbnt 

Taxes— Intekest. 

As  the  state  may,  in  the  first  instance, 
enact  that  taxes  shall  bear  interest  from  the 
time  they  become  due,  so,  without  conflicting 
with  any  provision  of  the  federal  Constitution, 
it  may  in  like  manner  provide  that  taxes  which 
have  already  liecome  delinquent  shall  bear  inter- 
est from  the  time  the  delinquency  commenced. 
This  is  adding  no  novel  or  extraordinary  penalty 
for  interest,  and  is  the  ordinary  incident  to  the 
nonpayment  of  obligation,  lieague  v.  Texas, 
184  U.  S.  156,  22  Sup.  Ct.  473,  46  L.  EM.  478. 
followed  and  applied. 

[Ed.  Note.— For  other  cases,  see  Consdta- 
tional  Law,  Cent.  IMg.  {{  531-533;  Dec.  Dig. 
{  190.*] 

On  reargument    Modified. 

For  former  opinion,  see  124  N.  W.  38a 

JAGGARD,  J.  On  reargument  the  state 
Insisted  that  the  original  opinion  In  this  case 
by  this  court  was  In  error  In  holding  that 
chapter  82  of  the  Laws  of  1907  (Rev.  Laws 
Supp.  1900,  fS  976—1  to  976-3)  did  not  con- 
stitutionally apply  to  the  case  at  bar.  On 
the  original  argument  the  state  referred  us 
to  no  authorities  whatever.  On  reargument 
our  attention  was  called  for  the  first  time  to 
the  decisions  hereinafter  referred  to. 

In  W.  U.  T.'Co.  v.  State,  146  Ind.  54,  44 
N.  B.  793,  and  W.  U.  T.  (3o.  t.  Indiana,  165 
U.  S.  304,  17  Sup.  Ct.  345,  41  L.  Ed.  725, 
It  does  not  appear  that  the  taxes  had  not 
been  assessed  and  did  not  become  delinquent 
until  after  the  passage  of  the  statute  provld- 
faig  for  their  assessment  and  collection.  We 
are  at  a  loss  to  see  how  the  law  there  laid 
down  is  applicable  here. 

So  the  facts  in  League  t.  Texas,  184  U.  S. 
156,  22  Sup.  CL  475,  46  L.  Ed.  478.  tend  to 
differentiate  it  from  the  case  at  bar.  There 
the  new  law  was  enacted  in  1897.  In  1884 
the  land  had  become  forfeited  to  the  state 


for  taxes.  The  forfeiture  became  absolute  in 
1886.  The  only  principle  that  was  neces- 
sarily Involved  in  the  decision  accordingly 
was  that  the  state  had  waived  its  right  of 
forfeltiu*e  on  condition  that  taxes,  with  in- 
terest, should  be  enforced  against  the  land. 
The  land  having  become  the  property  of  the 
state,  the  state  might  have  prescrlbe(^  the 
terms  for  sale  or  for  redemption.  And  In 
prescribing  the  terms  for  redemptlen  It  could, 
of  course,  have  determined  upon  any  rate  of 
Interest  In  the  actual  decision  of  the  case, 
however,  Mr.  Justice  Brewer  did  not  yest  the 
decision  on  this  grotud,  but  on  another  and 
different  one,  namely:  "As  the  state  may,  in 
the  first  instance,  enact  that  taxes  shall  beat 
interest  from  the  time  they  become  due,  so, 
without  conflicting  with  any  provision  of  the 
federal  Constitution,  it  may  in  like  manner 
provide  that  taxes  which  have  already  be- 
come delinquent  shall  bear  Interest  from  the 
time  of  delinquency  commenced.  This  la 
adding  no  novel  or  extraordhiary  penalty  for 
Interest,  and  is  the  ordinary  incident  to  the 
nonpayment  of  obligation." 

In  Webster  v.  Auditor  Gen.,  '121  Mich.  668. 
80  N.  W.  705,  an  amendment  to  the  tax  law 
of  1803  by  the  act  of  1899  was  sustained. 
That  amendment  changed  the  rate  of  Inter- 
est payable  on  delinquent  taxes  from  8  per 
cent  per  annum  to  1  per  cent  per  month, 
and  Increased  the  charge  for  advertising  from 
70  cents  to  $1.  It  was  held  that  this  law 
applied  to  all  taxes  delinquent  at  the  time  of 
such  enactment,  that  the  property  owner  who 
owed  delinquent  taxes  bad  no  vested  right 
to  have  the  rate  of  Interest  thereon  remain 
unchanged,  and  that  the  law  was  consti- 
tutional. The  court  by  Moore,  J.,  said,  at 
page  674  of  121  Mich.,  and  page  707  of  80 
N.  W.:  "It  Is  the  duty  of  the  landowner  to 
pay  his  taxes,  and  to  pay  them  when  they 
become  due.  Incidental  to  the  power  to  tax 
Is  the  power  to  enforce  payment  Because 
the  state  has  been  liberal  In  making  provi- 
sion for  the  redemption  of  the  lands  from 
the  lien  created  by  the  tax,  it  does  not  fol- 
low it  cannot  change  the  terms  upon  which 
the  lands  can  be  redeemed.  See  Mulrhead  v. 
Sands,  111  Mich.  487  [69  N.  W.  820].  We  do 
not  think  It  can  be  longer  said  in  this  state 
that  the  taxpayer  has  a  vested  right  to  have 
the  Interest  charged  In  order  to  redeem  the 
remainder  at  the  same  rate  it  was  when  the 
land  was  assessed,  so  long  as  he  chooses  to 
be  delinquent  In  the  payment  of  his  taxes. 
It  is,  as  we  have  shown,  within  the  iwwer 
of  the  Legislature  to  change  the  rate  of  In- 
terest due  from  the  relator  and  all  others 
in  bis  position."  To  the  same  effect  see 
Dunne  v.  Mastick,  50  Cal.  244.  Flock  v. 
Smith,  65  N.  J.  Law,  224,  47  Ati.  442,  Is  not 
much  In  point 

That  under  these  authorities  tbe  former 
holding  of  this  court  must  be  reversed  Is 
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clear,  .nnlen  Buffident  basis  tot  differentia- 
tion Is  afforded  by  the  fact  that  the  case  at 
bar  Is  peculiar,  because  In  the  cases  cited  no 
proceedings  for  the  enforcement  or  collection 
of  taxes  had  been  Initiated  and  were  pending 
at  the  tune  of  the  passage  of  the  law  impos- 
ing the  Interest  In  the  Instant  case,  such 
proceedings  were  pending  whai  the  act  Im- 
posing interest  was  enacted.  It  Is  to  be  noted, 
however,  that  chapter  82  of  the  Laws  of  1907 
applied  only  to  sums  due  the  state  as  taxes 
which  remained  unpaid  for  a  period  of  30 
days,  and  which  remained  unpaid  for  30 
days  after  the  passage  of  the  act  In  other 
words,  the  defendant  had  an  opportunity  for 
30  days  after  the  passage  of  the  act  in  which 
to  pay 'the  delinquent  taxes,  and  to  thus 
avoid  the  payment  of  any  Interest  Under 
these  conditions  we  are  unable  to  perceive 
that  the  general  rule  as  laid  down  by  the 
authorities  stated  does  not  govern  this  case. 

The  rate  of  12  per  cent  per  annum  was 
not  unreasonable  or  excessive.  It  Is  the 
current  rate  of  interest  which  ordinary  real 
estate  taxes  bear  after  sale,  In  addition  to  a 
15  per  cent  penalty  Imposed  on  nonpayment 

Accordingly  the  previous  Judgment  entered 
herein  Is  modifled,  In  so  far  as  it  excludes 
the  allowance  of  Interest  under  the  act  of 
1907. 

O'BRIEN,  J.,  took  no  part 


DANIEL80N  v.  KTLLONEN. 
(Snpreme  Court  of  Minnesota.    May  13,  191(X) 

(ByUaliu  6y  the  Ooart.) 

1.  Trespass  (i  44*)  —  Bxmovai.  or  Fence — 
BuBDEN  or  Proof. 

Action  in  trespass  for  removing  a  fence  lo- 
cated upon  appellant's  land,  and  respondent  jus- 
tified his  conduct  by  pleading  that  the  fence  was 
within  the  pablic  bigbway  and  that  he  removed 
it  by  virtue  of  his  authority  as  a  public  officer. 

Held,  it  appearing  from  tne  evidence  that  the 
fence  was  located  upon  appellant's  land,  the  bur- 
den was  upon  respondent  to  prov'e  that  it  was 
within  the  public  highway. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  SI  112-115;  Dec  Dig.  t  44.»] 

2.  Trial  ((  44*)  — Dismissai.— Prima  Facie 

Case. 

The  trial  court  erred  in  dismissing  the  ac- 
tion at  the  close  of  appellant's  case. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  112-115;   Dec.  Dig.  i  44.*] 

Appeal  from  District  Court;  Be<±er  Coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  A.  P.  Danlelson  against  Matt 
Kyllouen.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Reversed,  and  new  trial  granted. 

Peter  F.  Schroeder  and  W.  B.  Carman,  for 
appellant    O.  M.  Johnson,  for  respondent 

LEWIS,  J.  Appellant  was  the  owner  of 
40  acres  of  land  adjoining  the  section  line  on 
the  north.     A  legal   highway,  running  east 


and  west,  bad  been  laid  oat  and  traveled  for 
many  years,  supposedly  upon  the  section 
line.  Appellant  had  constructed  a  fence  on. 
bis  own  land  along  the  south  side  of  tbe 
road,  as  traveled.  .  Respondent  was  an  as- 
sistant road  inspector,  and  claimed  that  tbe 
fence  was  within  the  limits  of  the  highway, 
and  directed  appellant  to  remove  It  Upon 
bis  refusal  to  do  so,  respondent,  acting  on 
behalf  of  Qia  public,  took  the  fence  down, 
and  this  action  was  brought  to  recover  dam- 
ages for  the  trespass.  At  the  close  of  ap- 
pellant's case,  the  court  dismissed  the  action, 
upon  the  ground  that  no  Evidence  had  been 
introduced  to  sustain  the  allegations  of  the 
complaint;  and  the  only  question  presented, 
here  is  the  sufficiency  of  the  evidence  to 
make  out  a  prima  facie  case  for  appellant 

Although  appellant  failed  to  prove  the  ex- 
act location  of  his  fence  with  respect  to  the 
section  line,  and  to  the  road  as  traveled,  the 
evidence  fairly  shows  that  the  fence  was 
located  upon  appellant's  land,  and  a  prima 
facie  case  was  made  out  It  was  admitted 
by  respondent,  in  his  answer,  that  he  took 
down  and  removed  the  fence;  and  he  justi- 
fied his  conduct  upon  the  ground  that  the 
fence  was  within  the  limits  of  a  public  high- 
way and  that  he  was  acting  as  a  public  of- 
ficial. In  our  opinion,  the  burden  was  upon 
respondent  to  prove  what  he  alleged,  and, 
having  failed  to  do  so,  it  was  error  for  the 
trial  court  to  dismiss  the  action  at  the  close 
of  appellant's  case. 

Reversed,  and  new  trial  granted. 


STATE  ex  rel.  BECKER  ▼.  BROTHERHOOD 
OF  AMERICAN  YEOMEN. 

(Supreme  Court  of  Minnesota.    May  13;  1910J 

(ByUAbtu  Iv  the  Court.) 

1.  MARDAinrs  (S  160*)— Ordkr  Gbantiwo  Al- 
ternative WHIT— Sufficient  Direction. 

An  order  of  the  court  or  judge  granting  an 
alternative  writ  of  mandamus,  that  it  be  sen-ed 
"in  the  manner  provided  for  by  law,"  held  a  suf- 
ficient direction,  under  section  4560.  T:ev.  Laws 
1905,  as  amended  by  Laws  1909,  c.  i  S. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  335;   Dec  Dig.  {  160.*] 

2.  Insurance  (8  26*)— Foreign  Corporation 
—Process— Written  Admission  o»  Service. 

A  written  admission  of  the  service  of  pro- 
cess issued  against  a  foreign  insurance  company, 
by  the  state  insurance  commissioner,  upon  whom 
service  in  such  case  may  under  the  statute  be 
made,  held  sufficient  to  confer  jurisdiction  upon 
the  court. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  33;  Dec  Dig.  S  26.*] 

&  Evidence  (J|  44,  49*)— Jcdicial  Notice— 
Official  Character  of  Insurance  Ook- 
mseiONBB— Signature. 

Judicial  notice  is  talcen  of  the  official  chai^ 

acter  of  the  insurance  commissioner  and  of  his 

signature. 
[Ed.   Note.— -For  other  cases,   see   Bvldeno«k 

Cent  Dig.  S8  66,  71 ;   Dec  Dig.  {{  44,  49.*J 
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4.  iRStTBARCB  (|  26*)  —  MANDAKUS  AOAINST 
FOSEIQN  CO^OKATIOR  —  SEBVIOB  OF  PbO- 
CKB8. 

The  manner  of  service  of  process  upon  for- 
eign fraternal  benefit  associations  prescribed  by 
section  19,  c.  345,  Laws  1907,  held  applicable  to 
mandamus  proceedings,  and.  as  so  construed,  is 
not  unconstitutional  and  void. 

[£:d.  I^ote.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  2a»] 

6.  Mandamus  ({  160*)— Obdeb  fob  Sebvicb  or 
Alternative  Wbit— StrrFiciBNOT. 

Other  objections  to  tlie  service  of  an  alter- 
native vrrit  of  mandamus  held  not  fatal  to  the 
jurisdiction  of  the  court. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  t  160.*] 

Appeal  from  District  Court,  Ramsey  Conn- 
ty;  "William  Louis  Kelly,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
William  Becker,  against  the  Brotherhood  of 
American  Yeomen.  An  alternative  writ  was 
Issaed.  From  an  order  denying  a  motion  to 
dismiss  the  proceedings,  respondent  appeals. 
Affirmed. 

Harry  S.  Swensen  (B.  C.  Corry,  of  connsel), 
for  appellant  Schmidt  &  Waters  and  E.  A. 
Countryman,  for  respondent.- 

BROWN,  J.  Relator  was  a  member  of  re- 
spondent society,  a  mutual  benefit  association 
organized  under  the  laws  of  the  state  of 
Iowa.  He  was  suspended  from  such  mem- 
bership by  action  of  the  society,  and  there- 
after brought  this  proceeding  by  mandamus 
to  compel  reinstatement.  An  alternative  writ 
was  issued  In  due  form,  returnable  August 
9,  1909.  At  that  time  respondent,  by  its  coun- 
sel, appeared  specially  and  moved  the  court 
to  set  aside  the  service  of  the  writ  and  to 
dismiss  the  proceedings,  on  the  ground  that 
the  court  had  no  Jurisdiction  of  the  person  of 
respondent,  and  for  other  relief.  The  motion 
was  denied,  and  respondent  appealed.  The 
only  question  presented  by  the  assignments 
of  error  is  whether  jurisdiction  over  the  per- 
son of  respondent  was  acquired  by  a  proper 
and  legal  service  of  the  alternative  writ 

1.  Section  4560,  Rev.  Laws  1905,  as  amend- 
ed by  chapter  408,  Laws  1909,  provides  that 
"writs  of  mandamus  shall  be  issued  upon  the 
order  of  the  court  or  Judge,  which  shall  des- 
ignate the  return  day,  and  direct  the  manner 
of  service  thereof,  and  service  of  the  same 
shall  be  by  copies  of  the  writ,  order  allowing 
the  same,  and  petition  upon  which  the  writ  is 
granted."  It  is  the  contention  of  respondent 
that  there  was  not  a  compliance  with  the 
provisions  of  this  statute,  in  that  the  court 
allowing  the  writ  did  not  direct  the  manner 
in  which  the  same  should  be  served.  This 
contention  is  without  substantial  merit.  The 
order  allowing  the  writ,  so  far  as  here  perti- 
nent, was  as  follows:  "It  Is  further  ordered 
that  this  writ,  with  the  foregoing  order  of 
allowance,  be  served  upon  respondent  herein 
as  by  law  provided,  by  copy,  on  or  before 
the  15th  day  of  July,  1909."    It  is  clear  that 


this  was  a  sufficient  direction  of  the  manner 
of  service  and  answers  every  purpose  of  the 
statute.  Respondent  is  a  foreign  corporation, 
and  the  only  method  pointed  out  by  law  for 
the  service  of  process  upon  it  is  by  delivering 
a  copy  thereof  to  its  accredited  agent,  the 
state  insurance  commissioner.  Section  19,  c. 
345,  Gen.  Laws  1907.  The  mandamus  statute 
requires  the  service  to  be  made  by  copy  of 
the  writ,  the  order  allowing  the  same,  and 
the  petition  upon  which  the  writ  was  grant- 
ed. The  court  issuing  the  writ  would  have 
no  authority  to  direct  a  service  In  any  other 
manner,  nor,conld  it  authorize  a  service  upon 
any  other  person  than  the  insurance  commis- 
sioner, except,  perhaps,  some  officer  of  the 
respondent  was  within  the  state  upon  whom 
service  might  lawfully  be  made.  The  direc- 
tion, therefore,  to  serve  the  writ  in  the  man- 
ner provided  by  law,  was  sufficient, 

2.  It  is  also  contended  that  the  proof  of  tlie 
service  of  the  writ  was  wholly  insufficient 
to  give  the  court  jurisdiction.  This  position 
Is  not  sound.  The  proof  of  service  was  in  the 
form  of  a  written  admission  thereof,  signed 
by  the  state  insurance  commissioner,  and  in 
the  following  language:  "State  Insurance 
Department,  State  of  Minnesota.  Service  of 
the  within  made  and  accepted,  and  a  copy 
forwarded  to  company,  this  8th  day  of  July, 
1909.  John  A.  Hartigan,  Insurance  Commis- 
sioner, A.  D.  T."  The  points  made  are  (1) 
that  there  is  no  showing  that  respondent  is  a 
foreign  benefit  association  authorized  to  he 
represented  by  the  insurance  commissioner; 
(2)  that  it  was  not  shown  that  the  signature 
of  the  insurance  commissioner  to  the  admis- 
sion of  service  is  genuine;  (3)  that  It  was  not 
made  to  appear  whether  the  service  was 
made  by  duplicate  copy,  as  provided  by  sec- 
tion IS,  c.  345,  Laws  1907;  and  (4)  that  It  was 
not  shown  whether  the  Insurance  commis- 
sioner mailed  one  of  the  copies  received  by 
him  to  the  company.  None  of  these  objec- 
tions are  well  taken.  It  sufficiently  appears 
that  respondent  is  a  foreign  benefit  associa- 
tion, admitted  to  do  business  in  this  state  and 
subject  to  the  provisions  of  chapter  345,  su- 
pra. The  petition  so  alleges,  and  is  not  de- 
nied. If  this  were  not  the  fact,  respondent 
should  have  disclosed  the  truth.  It  is  a  suf- 
ficient answer  to  the  second  point,  namely, 
that  no  showing  was.made  as  to  the  genuine- 
ness of  the  signature  of  the  insurance  com- 
missioner, that  the  court  takes  Judicial  no- 
tice of  his  official  character,  and  also  of  his 
signature.  Lanfear  v.  Mestler,  89  Am.  Dec, 
note  on  page  682,  and  cases  there  cited.  The 
case  of  Masterson  ▼.  La  Claire,  4  Minn.  1(13 
(Oil.  108),  is  not  in  point,  for  the  person  mak- 
ing the  admission  of  the  service  there  before 
the  court  was  not  a  public  officer  of  whose 
signature  judicial  notice  would  be  taken. 
The  third  objection,  to  the  effect  that  it  was 
not  shown  whether  the  service  was  in  dupli- 
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cate  as  required  by  the  statute  referred  to, 
.'8  without  force.  The  admitted  service  was 
presumptlTely  all  that  the  statute  required. 
The  fourth  objection  is  disposed  of  by  the 
statement  that  the  provisions  of  the  statute 
requiring  the  Insurance  commissioner  to  for- 
ward copies  of  any  processes  served  upon 
him  to  the  corporation  at  Its  home  office  Is  no 
part  of  the  service,  but  a  mere  duty  imposed 
by  the  statutes  upon  the  insurance  commis- 
sioner after  service  has  been  made  upon  him. 

3.  It  is  further  contended  that  the  provi- 
sions of  section  19,  supra,  respecting  the 
manner  of  service  of  process  upon  corpora- 
tions there  referred  to,  have  no  application 
to  mandamus  proceedings,  and,  if  construed 
to  apply,  the  statute  is  unconstitutional  and 
void.  This  contention  does  not  require  ex- 
tended mention.  It  is  clear,  too  clear  to  ad- 
mit of  serious  discussion,  that  the  purpose  of 
the  statute  in  providing  for  the  appointment 
of  an  agent  of  corporations  lllce  respondent 
was  to  alCord  the  courts  of  the  state  a  meth- 
od of  acquiring  Jurisdiction  in  actions  and 
proceedings  arising  therein.  Its  language  is 
broad  and  comprehensive,  and  provides  for 
the  service  of  "any  legal  process  In  any  ac- 
tion or  proceeding"  against  the  corporation. 
It  furnishes  the  only  method  of  service  of 
process  in  such  cases,  and  necessarily  applies 
to  the  writ  of  mandamus.  That  the  Legisla- 
ture tiad  the  right  to  so  provide,  and  that  the 
statute  is  not  unconstitutional,  is  clear.  Sea- 
mans  T.  Insurnnce  Ck).,  66  Minn.  205,  68  N.  W. 
1065. 

4.  N*r  la  here  any  force  in  the  contention 
that  by  the  order  of  the  court  directing  the 
service  of  the  writ  to  be  made  on  or  before 
July  15,  1909,  respondent  was  not  granted  30 
days  within  which  to  appear  and  answer,  as 
provided  by  section  19,  supra.  The  service 
was  In  fact  made  on  the  8th  day  of  July,  thus 
giving  respondent  32  days  in  which  to  ap- 
pear. If  it  be  conceded  that  the  particular 
provisions  of  the  statute  referred  to,  granting 
Insurance  companies  30  days  in  which  to  ap- 
pear and  answer  in  proceedings  brought 
against  them,  control  the  court  in  mandamus 
proceedings,  and  prevent  it  from  shortening 
the  time  when  deemed  proper,  a  concession 
we  are  not  prepared  to  make,  the  respondent 
was  not  deprived  of  the  30-day  period,  and 
the  fact  that  the  court  extended  the  time 
within  which  Service  might  be  made  to  July 
loth,  the  writ  being  returnable  August  9th, 
and  in  fact  served  on  July  8th,  was  entirely 
without  prejudice. 

Order  affirmed. 


STATE  ▼.  BIBRBAITER. 
(Supreme  Onrt  of  Minnesota.     May  20,  1910.) 
1.  FoROEBT     (I     29*)  — Indictment  — Stran- 

.    CIENCT. 

It  is  not  necessary^  in  an  indictment  for 
forgery,  to  set  oat  eztnnsic  matter  concerning 


the  execution  of  the  forgery,  and  an  allegation 
in  the  indictment  that  defendant  did  utter,  dis- 
pose of,  and  put  off  as  true  was  adequate. 

[E}d.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  H  77-81 ;   Dec.  Dig.  {  20.*] 

2.  FoBGEET    (5    7*)— Bill   of    Ladiwo— "Iw- 

STBttUENT   OB    WRITINO." 

A  biil  of  lading  was  an  "instrument  or 
writing,"  within  Rev.  Laws  1905,  ii  5031.  50eO, 
punishing  forgery  of  instruments  not  negotiable, 
as  well  as  negotiable  instruments. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  {(  8-15;   Dec.  Dig.  |  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3666,  3667.] 

Case  certified  from  District  Court,  Blue 
Earth  County;  A.  R.  Pfau,  Sr.,  Judge. 

Oscar  Bierbauer  was  indicted  for  forgery. 
Demurrer  to  the  indictment  overruled,  and. 
case  certified.    Affirmed. 

George  T.  Simpson,  Clifford  U.  Hilton, 
and  Walter  A.  Flymat,  for  the  Stat&  O.  L<. 
Benedict,  for  defendant 

PER  OURIAM.  Defendant  was  indicted 
of  the  crime  of  forgery  in  the  second  degree. 
Defendant's  demurrer  was  overruled.  At 
the  request  of  defendant  the  trial  court  cer- 
tified this  case  to  this  court  so  far  aa  nec- 
essary to  present  the  questions  of  law. 

The  indictment  set  forth:  The  defend- 
ant at  the  time  and  place  stated  "did  utter, 
dispose  of,  and  put  oET  as  true"  to  a  named 
bank  "a  certain  false  and  fraudulent  con- 
tract and  shipping  receipt."  That  receipt 
was  then  set  forth  in  full.  It  was  in  the 
usual  form,  and  bore  upon  it  the  statement 
that  it  was  nonnegotiable.  It  was  further 
alleged:  "That  this  was  with  the  intent 
then  and  there  had  by  said  defendant  to  de- 
fraud said  bank,  and  that  said  defendant 
then  and  there  well  knew  that  said  contract 
and  shipping  receipt  was  false  and  a  forgery, 
and  the  false  making  of  which  said  contract 
and  shipping  receipt  is  punishable  and  for- 
gery in  the  second  degree,  contrary  to  the 
form  of  the  statute,"  etc. 

In  support  of  the  demurrer  to  the  indict- 
ment the  defendant  urged  the  following  con- 
siderations :    - 

First.  That  the  bill  of  lading  set  forth  in 
the  indictment  was  not  such  an  instrument 
upon  its  face  that  any  one  could  be  de- 
frauded by  it,  for  the  reason  that  the  same 
was  nonnegotiable. 

Second.  That  in  the  matter  of  the  utter- 
ing or  disposing  of,  or  putting  off  of,  the 
said  bill  of  lading  the  indictment  should 
have  contained  allegations  setting  out  ex- 
trinsic matters,  in  order  to  bring  the  utter- 
Ing,  disposing  of,  or  putting  off  of  the  same 
within  the  statutes. 

Third.  That  the  bill  of  lading,  standing 
alone,  without  any  allegations  setting  out  ex- 
trinsic matters  sufficient  to  bring  the  utter- 
ing, disposing  of,  or  putting  off  of  the  same 
within  the  statute,  is  not  sufficient 

Fourth.  That  in  order  to  bring  the  utter- 
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neapollB  Street  Railway  Company.  Jadg- 
ment  for  defendant,  and  plaintiff  appeals 
from  an  order  denying  a  new  trial.    AfiSrmed. 

WilBon  &  Mercer,  for  appellant  John  A. 
Dahl,  W.  O.  Stout,  and  D.  R.  Frost,  for  re- 
spondent 

JAGGARD,  J.  PlalntifT  and  appellant,  a 
passenger  on  a  car  of  defendant  and  respond- 
ent street  railway  company,  rose  from  her 
seat  when  the  car  was  approaching  a  certain 
corner,  and  walked  to  the  back  platform. 
The  car  stopped  while  the  plaintiff  was  on 
that  platform.  Plaintiff  Introduced  testimony 
tending  to  show  that  as  the  car  stopped  It 
lurched  backward  on  an  upgrade  just  as  the 
gates  were  opened,  whereby  she  was  thrown 
from  the  car  and  Injured.  Witnesses  for  the 
defendant  testified  that  no  such  lurching  oc- 
curred after  the  car  had  stopped.  Plaintiff 
was  not  offered  nor  given  any  assistance  in 
alighting  before  the  fall,  but  was  helped  aft- 
erwards to  the  sidewalk  by  several  persons. 
The  jury  found  for  defendant  This  appeal 
was  taken  from  the  order  of  the  trial  court 
denying  plalntUTs  motion  for  a  new  trial. 

The  question  of  defendant's  negligence  was 
tor  the  jury.  No  reason  appears  for  disturb- 
ing its  findings. 

Plaintiff  Insists  that  the  trial  court  submit- 
ted to  the  Jury  -the  question  of  the  burden  of 
proof  resting  on  plaintiff  to  show  defend- 
ant's negligence  in  essentially  the  same  man- 
ner as  if  plaintiff  had  been  a  mere  third  per- 
son, and  not  a  passenger.  If  the  charge  ac- 
tually givm  sustained  defendant's  conten- 
tion, there  could  be  no  question  as  to  its  Im- 
propriety. In  i>olnt  of  fact  however,  the  court 
gave  the  usual  charge,  that  "it  was  the  duty 
of  the  defendant  company  to  exercise  the 
highest  degree  of  care  and  foresight,  consist- 
ent with  the  proper  and  orderly  conduct  of 
its  business  in  the  operation  of  Its  cars  as  a 
common  carrier,  to  carry  Its  passengers  safe- 
ly, including  the  duty  of  allovring  a  sufficient 
length  of  time  for  passengers  to  alight  when 
the  car  is  stopped  for  that  purpose,  and  when 
the  gates  are  thrown  open  for  the  purpose  of 
exit,  and  failure  to  perform  that  duty,  to 
exercise  that  degree  of  care,  would  constitute 
negligence  on  the  part  of  the  defendant  and 
if  it  resulted  proximately  In  injury  to  a  pas- 
senger, such  neglect  of  duty,  then  there  would 
be  liability,  assuming  that  the  passenger  him- 
self was  not  guilty  of  any  contributory  negli- 
gence." C!on8trued  as  a  whole,  the  charge  on 
this  point  was  adequate.  Nothing  contained 
In  Cleveland,  etc.,  Ry.  Co.  v.  Hadley,  40  Ind. 
App.  731,  82  N.  E.  1025,  nor  in  the  note  there- 
to in  le  U  R.  A.  (N.  S.)  527,  on  "the  relation 
of  the  doctrine  of  res  ipsa  loquitur  to  burden 
of  proof,"  has  Served  to  change  this  opinion. 

2.  The  court  repeatedly  charged  In  a  con- 
ventional manner  concerning  the  dnty  on  the 
part  of  the  plaintiff  to  exercise  care  and  her 
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Ing,  disposing  ot,  or  putting  off  as  true  of 
the  said  bill  of  lading  within  the  statutes. 
the  indictment  should  have  alleged  a  valid 
assignment  of  said  bUl  of  lading  to  the  Nu 
tlonal  Citizens'  Banlc 

Fifth.  That  the  mere  handing  to  the  Na- 
tional Citizens'  Bank  of  said  bill  of  lading 
by  the  defendant  is  not  a  valid  assignment 
of  the  same,  nor  one  that  would  bring  the 
uttering,  disposing  of,  and  putting  off  of 
the  same  within  the  statutes. 

Sixth.  That  the  bill  of  lading  is  not  an 
instrument  on  its  face  that  any  one  could 
be  defrauded  •  by  taking  the  same,  for  the 
reason  that  it  is  80  incomplete  in  its  oon- 
tenta 

It  is  evident  that  the  conclusion  of  the 
trial  court  was  correct  It  was  not  neces- 
sary to  set  out  extrinsic  matter  concerning 
the  execution  of  the  forgery,  on  the  same 
principle  that  it  is  not  necessary  to  plead 
evidence.  The  allegation  In  the  indictment 
that  the  defendant  "did  utter,  dispose  of, 
and  put  off  as  true"  was  adequate.  It  cor- 
responds to  the  ordinary  allegation  in  the 
common  counts  as  to  goods  "sold  and  de- 
livered." The  indictment  contained  a  state- 
ment of  the  ultimate  facta  in  a  conventional 
form.  Defendant  was  In  no  case  misled. 
These  words  stated  a  valid  assignment,  and 
brought  the  indictment  within  the  statutory 
requirement  The  statute  punishing  forgery 
applies  by  its  terms  to  Instruments  which 
are  not  negotiable,  as  well  as  to  negotiable 
instruments.  See  sections  5051,  50GD,  Rev. 
Laws  1905.  The  bill  of  lading  was  an  "in- 
strument or  writing"  within  the  matter  stat- 
ed In  the  statute. 

Affirmed. 


HOBLIT  T.   MINNEAPOLIS   ST.   RT.   CO. 
(Supreme  Court  of  Jllnnesota.    May  13,  1910.) 

(SyUahua  hy  the  Court.) 

1.  Cabbiers  (H  321, 347*)— Injubt  to  Axiort- 
iNO  Passenoeb  —  Actions— iNSTBUcnoNs— 
Question  fob  Jttbt— Contbibutort  Negli- 

OCNCE. 

Plaintiff,  a  passenger  on  defendant's  street 
«ar,  walked  to  the  rear  platform,  and  when  the 
car  bad  stopped  was  about  to  alight.  Ttiere 
was  conflict  in  the  testimony  bb  to  whether 
the  car  lurched.  It  Is  AeM:  (1)  That  defend- 
ant's negligence  was  for  the  jury;  that  the 
charge  of  the  court  as  to  the  burden  of  proof 
was  correct,  upon  the  construction  of  that 
charge  as  a  whole ;  (2)  that  there  was  no  error 
in  submitting  the  question  of  plaintiff's  con- 
tributory nexUgence  to  the  jury;  (3)  that^e 
court  properly  charged,  under  the  circumRtances, 
that  defendant  was  not  neglig^t  in  failing  to 
assist  plaintiff  from  the  platform ;  (4)  that  the 
court's  mlings  on  evidence  involved  no  reversible 
error. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Dec.  Dig.  U  321,  347.  •] 

Appeal  from  District  Court,  Hennepin  Coun- 
ty; Horace  D.  Dickinson,  Judge. 
Action  by  Mary  B.  Hoblit  against  the  Mln- 
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Inability  to  recover  If  she  was  gnllty  of  con- 
tributory negligence.  Objection  la  not  made 
to  the  form  of  the  Tarious  charges.  It  Is  in- 
sisted, however,  that  there  was  no  possible 
issue  of  contributory  negligence.  The  com- 
plaint alleged  that  the  plaintiff  was  thrown 
violently  to  the  ground  and  Injured,  without 
"any  fault  or  negligence  on  her  part"  The 
answer  was  a  general  denial.  In  consequence, 
It  is  familiar  the  defendant  could  avail  Itself 
of  plaintiff's  contributory  negligence,  in  case 
the  proof  showed  that  the  plaintiff  was  in- 
jured as  the  proximate  result  of  her  failure 
to  exercise  due  care.  An  examination  of  the 
record  discloses  facts  Justifying  the  submis- 
sion of  that  issue  to  the  jury.  There  was  tes- 
timony that  plaintiff  appeared  to  have  lost 
her  balance,  i>ossibly  because  she  was  discon- 
certed in  changing  exits  by  which  she  was 
about  to  alight  from  the  car,  and  In  some 
way  made  a  misstep.  A  witness  testified  that 
she  caught  her  foot,  or  stumbled,  and  then 
fell.  It  was  also  testified  that,  when  plaintiff 
was  upon  the  platform,  she  did  not  use  her 
bands  to  steady  or  support  herself  in  any 
way.  Whether  her  fall  was  accidental,  or 
due  to  her  own  lack  of  care,  or  to  defendant's 
negligence,  was  a  question  of  fact  for  the 
Jury. 

3.  Plaintiff's  complaint  alleged  that  defend- 
ant was  negligent  In  falling  to  assist  plaintiff 
from  the  platform.  The  court  charged  as  a 
matter  of  law  that  the  negligence  of  the  com- 
pany in  this  respect  had  not  been  established. 
Plaintiff  "did  not  Indicate  that  she  needed 
any  assistance  In  leaving  the  car,  and  as  to 
any  assistance  afterward  it  does  not  appear 
that  any  Injury  came  to  her  by  reason  of  her 
going  home  alone."  The  correctness  of  this 
ruling  depends  entirely  upon  the  testimony. 
That  testimony  brings  this  case  within  the 
ruling  In  Jarmy  v.  Railroad  Co.,  65  Minn. 
271,  56  N.  W.  813. 

4.  Plaintiff  also  assigns  error  in  the  admis- 
sion of  the  testimony  of  certain  witnesses. 
An  examination  of  the  record  has  satisfied  us 
that  no  reversible  error  appears  In  tills  con- 
nection. 

Affirmed. 


STATE  ex  rel.  JOHNSON  et  aL  v.  BROWN, 

City  Comptroller. 
(Supreme  Court  of  Minnesota.    May  13,  1910.) 

(Syllabua  hy  the  Court.) 

municipai.  cobporations  (t  72t*)— parks— 
Erection  of  House  pob  Superi.'«tendent. 
The  board  of  paric  commissioners  of  the 
city  of  Minneapolis  has  the  power  to  erect  a 
dwelling  house  upon  park  property,  to  be  used 
by  the  park  superintendent  and  by  his  family  as 
a  residence,  and  to  be  further,  used  as  an  office 
by  the  park  superintendent  and  his  associates. 

[Bd.   Note. — For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  {  721.*] 

Brown,  J.,  dissenting. 


Appeal  from  District  Court,  Hennepin 
County;  Andrew  Holt,  Judge. 

Action  by  the  State,  on  the  relation  of 
Charles  P.  Johnson  and  others,  against  Dan 
O.  Brown,  City  Comptroller  of  Minneapolis. 
Judgment  for  defendant,  and  idalntlfb  ap- 
peal.   Reversed. 

Ira  C.  Peterson,  for  appellants.  Wlllougt»- 
by  M.  Babcoclc,  for  respondent  C.  J.  Rodi:- 
wood,  for  Board  of  Park  Com'ra 

JAGOARD,  X  The  only  question  in  the 
case  Is  whether  or  not  the  board  of  park 
commissioners  of  the  dty  of  Minneapolis 
has  the  power  to  erect  upon  park  property 
a  dwelling  house,  wbidi  Is  to  be  used  by  the 
park  superintendebt  and  bis  family  as  a  resi- 
dence, and  as  an  ofllce  by  the  park  super- 
intendent and  his  associates.  The  relevant 
provision  of  the  city  charter  is  section  2  ot 
the  park  board  act  approved  March  11,  1909. 
It  is  as  follows:  "The  board  of  park  com- 
missioners of  the  city  of  Minneapolis  and  its 
successors  shall  have  the  power,  and  it  shall 
be  its  duty,  to  devise,  adopt  and  maintain 
parks  and  parkways  In  and  adjacent  to  the 
city  of  Minneapolis,  and  from  time  to  time 
to  add  thereto;  to  designate  lands  and 
grounds  to  tie  used  and  appropriated  for 
such  purposes ;  to  cause  the  same  to  be  plat- 
ted, surveyed,  and  plats  thereof  Sled  in  the 
office  of  the  secretary  of  the  board,  and  In 
the  otHce  of  the  city  engineer  of  the  city  of 
Minneapolis,  and  the  right  to  take  posses- 
sion, upon  obtaining  title  to  the  same  or  any 
part  thereof;  to  hold,  improve,  govern  and 
administer  the  same  for  sudi  purposes." 
(The  italics  are  ours.) 

It  is  to  be  noted  that  this  la  a  statement 
of  general  powers,  and  not  an  enumerati(«i 
ot  particular  powers,  which  would  natural- 
ly exclude  others  not  set  forth.  The  board, 
therefore,  had  these  genial  powers  and  such 
powers  as  would  be  reasonably  Implied 
therefrom.  It  is  evident  that  on  an  entirely 
liberal  construction  of  these  powers  the  erec- 
tion of  the  proposed  building  would  be  un- 
questionably justified.  On  an  extremely  strict 
and  literal  construction  it  may  not  be  impos- 
sible that  such  erection  would  not  have  been 
authorized.  But  on  a  reasonably  strict  con- 
struction we  think  that  the  park  board  had 
the  power  to  contract  for  the  erection  of  such 
a  building,  and  that  the  city  comptroller  of 
the  city  of  Minneapolis  should  have  counter-  , 
signed  the  contract  as  provided  by  chapter 
374,  Gen.  Laws  Minn.  1909  (Rev.  ^aws  Supp. 
1909,  {{  705—29  to  765—31). 

It  is  clearly  within  the  Implied  powers  of, 
the  park  board  to  erect  on  its  property  pavil- 
ions, boathouses,  workshops,  stables,  green- 
houses, storehouses,  an  administrative  build- 
ing, and  the  like.  It  Is  within  the  discretion 
of  the  board  whether  it  should  combine  with 
the  administrative  building  a  superintend- 
ent's residence.     Usually  parks  are  situated 
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at  some  distance  from  the  city.  It  may,  thm, 
be  neceaaary  to  provide  the  superintend- 
ent with  a  refddence  within  the  limits  of  the 
park.  Even  If  such  a  residence  be  not  abso- 
Intely  necessary  under  the  circnmstances  here 
presented.  It  is  very  reasonable  that  he 
should  be  on  the  ground,  where  he  can  see  to 
It  that  park  property  is  properly  used  for 
park  purposes.  His  residence  there  would 
naturally  conduce  to  conserve  the  improve- 
ments on  the  premises,  to  the  proper  gov- 
ernment of  the  park,  and  to  the  proper  ad- 
minletratlon  of  the  trust  As  a  resnlt  there 
woald  constantly  be  some  one  In  authorit}'' 
always  accessible,  and  all  matters  properly 
related  to  disciplinary  and  administrative  af- 
fairs could  be  attended  to  as  promptly  as 
possible.  The  proposed  building  may  fairly 
have  been  regarded  as  practically  necessary. 

It  Is,  however,  urged  upon  us  that  a  dty 
engineer,  or  an  engineer  of  city  sewers,  su- 
pervises and  controls  a  mudi  larger  mileage 
of  streets  than  the  park  board  of  parkways, 
and  that  these  departments  are  compelled  to 
keep  track  of  as  many  or  more  tools.  Why,  It 
Is  naturally  asked,  should  not  the  dty  pro- 
vide a  residence  for  such  an  officer,  or  for 
the  chief  of  police?  This  question  Is  not 
before  us,  and  it  would  be  entirely  improper 
to  undertake  to  here  decide  what  the  city 
might  not  legally  do  under  such  circumstan- 
ces. The  functions  and  the  Jurisdictions  of 
the  various  officers  are  so  obviously  different 
that  the  reasoning  on  their  respective  pow- 
ers has  not  much  cogency.  But  if  a  county 
can  properly  provide  a  residence  for  a  sher- 
iff, why  not  a  city  for  Its  chief  of  police? 
It  is  common  in  all  charitable  and-  penal 
institutions  for  the  superintendent  to  reside 
on  the  premises.  It  is  true  that  In  many 
cases  special  statutory  or  charter  provisions 
Justify  the  furnishing  of  such  residences. 
Often,  however,  the  provision  is  substantial- 
ly the  same  as  the  provision  at  bar.  The 
fact  is  significant,  however,  and  indicative 
of  a  true  public  policy. 

The  question  is  one  of  reasonable  discre- 
tion on  the  part  of  the  park  board.  Its  con- 
clusions must  be  sustained,  unless  they  ap- 
pear to  be  arbitrary,  or  the  result  of  fraud 
or  demonstrable  mistake  of  fact  See  Dia- 
mond V.  Mankato,  89  Minn.  48,  93  N.  W.  911, 
61  L.  R.  A.  448;  Le  Peber  v.  West  Allis,  119 
Wis.  613,  97  N.  W.  203,  100  Am.  St.  Rep. 
917;  State  v.  State  Bd.,  32  Minn.  324,  20 
N.  W.  238,  50  Am.  Rep.  675;  State  v.  Gor- 
ham  Powers,  69  Minn.  429,  72  N.  W.  706; 
State  V.  Chas.  Teal,  72  Minn.  37,  74  N.  W. 
1034;  State  v.  John  Copeland,  74  Minn.  371, 
77  N.  W.  221.  We  find  nothing  to  disturb 
this  conclusion  in  the  cases  to  which  re- 
spondent refers  lu.    Borough  v.  County,  28 


Minn.  819,  n  N.  W.  91;  Bates  r.  Bassett, 
60   Vt   680,   15  Atl.   200,  1   L.  R.   A.   166; 
Spaulding  v.  Lowell,  28  Pick.  (Maes.)  71-80; 
Sherlock  v.  Village,  68  111.  530. 
Reversed. 

BROWN,  J.  I  dissent  Whether  the  cities 
and  villages  of  the  state  should  be  clothed 
with  the  power  and  authority  to  construct 
dwelling  houses  for  their  officers  and  serv- 
ants at  the  expense  of  the  taxpayer  is  a 
question  for  the  Legislature  to  determine, 
and  in  language  too  clear  to  admit  of  doubt, 
and  not  by  the  court  through  a  forced  con- 
struction of  their  express  charter  powers. 
In  this  case  It  is  not  claimed  that  any  such 
authority  has  ever  been  expressly  conferred 
upon  the  city  of  Minneapolis,  but  my  Breth- 
ren do  Insist  that  it  arises  by  implication 
and  as  an  incident  to  the  express  power  to 
purchase,  bold,  and  manage  public  parks, 
under  which  it  is  held  that  a  dwelling  for 
the  use  and  occupancy  by  the  superintendent 
of  parks  may  be  constructed  at  public  ex- 
pense. I  am  unable  to  concur  in  the  proposi- 
tion that  such  power  exists  by  implication. 
Charter  powers  of  municipal  corporations  are 
strictly  construed,  and  the  rule  of  strict  con- 
struction Is  no  better  Illustrated  than  by 
our  own  decisions.  State  v.  Bruckhauser,  26 
Minn.  301,  3  N.  W.  695 ;  State  v.  Hammond, 
40  Minn.  43,  41  N.  W.  243 ;  City  v.  Stoltz, 
33  Minn.  233,  22  N.  W.  634;  City  v.  Rail- 
way Co.,  72  Minn.  240,  76  N.  W.  223,  71  Am. 
St  Rep.  482.  The  Implied  powers  of  a  mu- 
nicipal corporation  are  those,  and  those  <on1y, 
which  are  necessary,  not  merely  convenient 
or  proper,  to  enable  the  corporation  to  ex- 
ercise either  its  inherent  or  express  powers. 
The  whole  law  on  this  subject  Is  correctly 
summed  up  by  Chief  Justice  Baldwin  In  the 
case  of  Crofut  v.  Danbury,  65  Conn.  294,  32 
Atl.  365,  as  follows:  "The  powers  expressly 
granted  to  a  municipal  corporation  carry 
with  them  such  other  powers  as  are  neces- 
sarily implied  in  or  Incidental  to  such  grants. 
And  it  also  possesses  all  powers  which  are 
Indispensable  to  the  attainment  and  mainte- 
nance of  its  disclosed  objects  and  purposes. 
Municipal  corporations  are  more  strictly 
limited  in  these  respects  than  private  cor- 
porations. The  test  of  tJieir  right  bjf  im- 
plication to  exercise  any  particular  potoer 
is  the  necessity  of  such  power,  not  its  con- 
venience. If  there  be  reasonable  doubt  as 
to  its  existence  it  does  not  exist."  See,  also. 
Von  Schmidt  v.  Widber,  105  Cal.  151,  38 
Pac.  682;  28  Cyc.  262.  In  my  Judgment  the 
construction  of  a  private  dwelling  for  the 
superintendent  thereof  is  not  necessary  to 
the  exercise  of  the  power  to  own,  hold,  and 
manage  a  public  park. 

I  therefore  respectfully  dissent 


Digitized  by 


Qoo^^ 


410 


126  NOBTSWBSTSiBN  BBPORTBB. 


•^InnCMba 


BANKS  y.  PENNSTLVANIA  RX.  CO. 
(Supreme  Court  of  Minnesota.     May  13,  I&IO.) 

(Byllabu*  l»  the  Oovrt.) 

1.  APPEAt  AND  Ebbob   (g    1180*)— REVBBBAI/— 

RxuAND— New  Tbiai. 

A  reversal  of  an  order  denying  a  motion 
for  a  new  trial,  and  granting  one  for  failure  of 
respondent  to  seire  a  brief,  ia  not  res  adjudi- 
cata;  for  it  opiena  the  whole  case,  which  goes 
bade  for  trial  upon  th«  same  basis  that  it  would 
have  been  tried  If  the  district  court  had  grant- 
ed the  motion  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  1180.*] 

2.  COBPOBATIONS    (S    66^)— OABBISB8    (SS    134, 

159*)— JuBiSDicTioN— Bbkach  o»  Contbaot 

— Claim  fob  Dauaoes. 

The  plaintiff  is  a  nonresident,  the  defend- 
ant a  foreign  railway  corporation,  and  the  sub- 
ject-matter of  the  action  is  the  breadi  of  a 
contract  for  the  carriage  of  goods,  to  be  per- 
formed in  Pennsylvania,  where  the  defendant  is 
domiciled.  It  appeared  in  the  action,  without 
objection,  and  answered  to  the  merits.  Judg- 
ment for  the  plaintiff.  Held,  that  the  court 
had  jurisdiction  of  defendant's  person  and  of 
the  subject-matter  of  the  action ;  that  the  cause 
of  action  was  proven  substantially  as  alleged ; 
that  evidence  offered  to  show  a  waiver  of  plain- 
tiff's failure  to  make  claim  for  damages  within 
30  days  after  the  delivery  of  the  goods,  as  pro- 
vided in  the  bill  of  lading,  was  competent  and 
sufficient  to  establish  such  waiver;  and,  fur- 
ther, that  the  findings  of  fact  are  sustained  by 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2&41,  2642;  Dec.  Dig.  §  669;* 
Carriers,  Cent  Dig.  {  714;    Dec.  Dig.  Si  134, 

Appeal  from  Muslclpal  Court  of  Minneapo- 
lis;'C.  L.  Smith,  Judge. 

Action  by  Orion  Banks,  as  A.  M.  Banks' 
Sons,  against  tbe  Pennsylvania  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Savage  &  Purdy,  for  appellant  Geo.  C. 
StUes  and  H.  B.  Hewitt,  for  respondent 

START,  O.  J.  Action  brought  In  the  mu- 
nicipal court  of  the  city  of  Minneapolis  to 
recover  damages  to  45  barrels  of  cranber- 
ries, alleged  to  have  been  frozen  by  the 
n^ligence  of  tbe  defendant  while  tbey  were 
in  transit  over  its  railway  lines  from  Jersey 
City  to  Pittsburg.  It  does  not  appear  from 
tbe  record  how,  if  at  all,  tbe  summons  was 
served  on  the  defendant;  but  it  does  show 
that  the  defendant  appeared  generally  and 
answered  to  the  merits  without  objection, 
except  that  it  concluded  its  answer  to  the 
merits  with  allegations  to  the  effect  that 
the  defendant  was  a  foreign  corporation 
domiciled  in  Pennsylvania,  with  no  part  of 
its  line  or  other  property  in  this  state,  that 
the  defendant  was  not  a  resident  of  this 
state,  that  the  alleged  cause  of  action  did 
not  arise  or  accrue  therein,  and  that  the 
court  has  no  jurisdiction  thereof. 

Tbe  cause  was  tried  by  the  court  without 
a  jury,  and  findings  of  fact  made  to  the  ef- 
fect following:    The  defendant   during  tbe 


times  stated  in  tbe  complaint  was,   and  'i^. '' 
a    foreign    railway    corporation    bavlDg    its 
principal  place  of  business  in  Pblladelpbla, 
Pa.     The   plaintiff   during   such    time    wa« 
not,  nor  has  be  since  been,  a  resident  of  the 
state  of  Minnesota.    On  December  13,   1901, 
the  plaintiff,  by  and  through  a  connectlDg 
carrier,  delivered  to  the  defendant  at  Jersey 
City  4fi  barrels  of  cranberries.  In  good  con- 
dition and  free  from  frost,  to  be  transport- 
ed  over   the    defendant's   railway    line    to 
Pittsburg  and  there  to  be  delivered  to   tbe 
plaintiff's  consignee.    The  defendant  accept- 
ed tbe  cranberries,  but  negligently  delayed 
tbeir  transportation,  and  negligently  exixw- 
ed  them  to  the  elements,  whereby  they  be- 
came  frozen,    and   thereby   d^reclated    In 
their  market  value  in  the  sum  of  $195.65. 
The  plaintiff  did  not  make  any  written  claim 
for  damages  or  loss  on  account  of  such  ship- 
ment within  30  days  next  after  tbe  delivery 
of  the  cranberries  to  him  at  Pittabnrg,    as 
required  by  the  terms  of  the  written  con- 
tract of  the  parties,  the  bill  of  lading.    The 
defendant    however,    upon    receiving    such 
claim,  made  and  sent  to  it  after  the  expira- 
tion of  the  30  days,  and  thereafter  investl- 
gatlng  it  upon  tbe  merits,  declined  to  pay 
it  for  the  alleged  reason  that  It  was  not  re- 
sponsible for  the  temperature  and  resulting 
damages. 

Judgment  was  ordered  and  entered  upon 
the  findings  for  tbe  plaintiff  for  tbe  amonnt 
of  his  damages,  with  interest  and  costs,  from 
which  the  defendant  appealed. 

1.  The  first  contention  of  the  defendant  to 
be  considered  is  that  the  law  of  the  case  was 
settled  In  favor  of  the  defendant  upon  a 
former  appeal  herein'  by  it  from  an  order  de- 
nying a  new  trial,  which  was  reversed  and 
a  new  trial  granted,  pursuant  to  rule  No. 
14  of  this  court,  for  the  failure  of  the  re- 
spondent to  appear  or  to  file  a  brief.  It 
was  held  in  Schleuder  ▼.  Corey,  30  Minn. 
501,  16  N.  W.  401,  that  where,  upon  appeal 
from  an  order  denying  a  motion  for  a  new 
trial,  the  order  was  affirmed  under  rule  No. 
14  for  failure  of  appellant  to  serve  a  paper 
book  and  brief,  all  questions  which  might 
have  been  raised  on  the  appeal  were  res 
adjudicata  and  could  not  be  considered  on  an 
appeal  from  the  judgment  The  reason  for 
this  doctrine  is  quite  obvious.  An  appel- 
lant cannot  except  by  leave  of  court  or  con- 
sent of  the  respondent,  avoid  a  decision  on 
the  merits;  hence  the  failure  of  the  appel- 
lant to  assign  errors  and  serve  his  brief 
containing  the  points  and  authorities  upon 
which  he  relies  for  a  reversal  Is  by  virtue  of 
the  rule  a  waiver  of  all  errors,  at  the  elec- 
tion of  the  respondent  giving  blm  a  right  to 
a  judgment  finally  disposing  of  all  matters 
involved  in  the  appeal.  Any  other  construc- 
tion of  the  rule  would  enable  the  appellant 
by  his  neglect  to  comply  with  the  rule,  to 
do  that  which  he  had  no  right  to  do — to  de- 
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prive  the  respondent  of  bis  rlgbt  to  a  speedy 
Judgment  on  the  merits  by  holding  np  the 
case  pending  the  appeal  from  the  order 
without  a  decision  on  the  merits,  and  then, 
when  tiie  Judgment  Is  finally  entered,  ap- 
peal from  it  at  any  time  within  6  months. 
Where,  however,  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  is  dismiss- 
ed. It  does  not  prevent  the  appellant  from 
raising  any  question  on  appeal  from  the 
Judgment  which  he  could  have  raised  if  the 
appeal  from  the  order  had  never  been  taken. 
The  dismissal  of  an  appeal  leaves  no  basis 
for  a  decision  by  this  court  upon  the  merits, 
for  the  dismissal  takes  the  case  out  of 
court.  Adamson  ▼.  ^undby,  51  Minn.  460, 
53  N.  W.  761. 

The  question  as  to  the  effect  of  a  reversal, 
on  motion  of  appellant,  for  failure  of  the 
respondent  to  serve  and  file  bis  brief,  has 
never  been  directly  passed  upon  by  this 
conrt.  It  Is  true  that,  upon  the  reversal  on 
its  merits  of  any  order  denying  a  motion 
for  a  new  trial,  all  matters  passed  upon  by 
the  appellate  court  as  the  basis  of  its  Judg- 
ment of  reversal  are  res  adjudicate;  but 
this  court  has  never  held  that  all  other 
questions  raised  by  the  appellant's  assign- 
ments of  error  were  res  adjudicata  In  his 
favor.  Any  such  rule  would  lead  in  many 
cases  to  flagrant  Injustice.  The  reason  for 
the  mle  as  to  the  effect  of  an  afSrmance 
does  not  apply  to  a  reversal;  for  the  rela- 
tion of  the  appellant  to  a  case  in  this  court 
is  materially  different  from  that  of  the 
reqiondent  The  presumption  Is  that  the  or- 
der or  Judgment  appealed  from  is  correct, 
and  the  burden  is  on  the  appellant  to  show 
error.  If  none  is  shown,  an  afiSrmance  fol- 
lows, except  in  the  exceptional  case  provid- 
ed for  by  the  rule,  which  permits  the  appel- 
lant, if  he  80  elects,  to  apply  for  a  reversal, 
without  any  showing  of  error,  for  the  fail- 
ure of  the  respondent  to  serve  and  file  his 
brief.  It  is  for  this  reason  only  that  the 
reversal  follows.  We  accordingly  hold  that 
a  reversal  of  an  order  denying  a  motion  for 
a  new  trial,  and  granting  It  for  failure  of 
respondent  to  serve  and  file  a  brief,  is  not 
res  adjudicata;  for  it  opens  up  the  whole 
case,  which  goes  back  for  a  trial, upon  the 
same  basis  as  it  would  have  been  tried  if 
the  district  court  had  granted  the  motion 
in  the  first  Instance.  It  follows  that  the  for- 
mer appeal  did  not  establish  the  law  of  this 
case. 

2.  The  next  contention  of  the  defendant  Is 
that  the  trial  court  had  no  Jurisdiction  of 
the  subjtect-matter  of  the  action.  If  this  is 
correct,  then  the  question  of  Jurisdiction 
was  not  waived  by  appearing  and  answering 
to  the  merits,  and  the  question  can  be  raised 
at  any  stage  of  the  proceedings.  The  sub- 
ject-matter of  this  action  Is  the  breach  of  a 
contract  for  the  caMage  of  goods,  between 
the  plaintiff,  a  nonresident  of  this  state,  and 
a  foreign  corporation  domiciled  in  Pennsyl- 
vania, where  the  contract  was  to  be  per- 


formed. The  contention  of  the  defendant  is, 
in  substance,  that  a  foreign  corporation  is 
the  creature  of  the  local  statutes  of  the 
state  In  which  It  is  organized,  and  that 
courts  of  another  state  have  no  control  ovw 
it,  except  as  it  is  brought  within  the  pur- 
view of  its  statutes;  that  our  statutes  (Rev. 
Laws  1005,  SI  2888-2890,  providing  on  what 
terms  a  foreign  corporation  may  do  business 
in  this  state,  and  Rev.  Laws  1905,  i  4109, 
subsecs.  3,  4,  providing  for  the  service 
of.  summons  upon  a  foreign  corporation) 
mnst  be  construed  as  only  authorizing  such 
actions  in  this  state,  against  such  a  corpora- 
tion by  service  of  summons  on  its  agents  as 
originate  in  this  state,  or  are  based  on  con- 
tracts entered  into  In  this  state,  or  with  ref- 
erence to  a  subject-matter  within  this  state, 
or  on  contracts  to  be  performed  within  this 
state.  Statutes  similar  to  our  own  have 
been  so  construed  by  the  courts  of  several 
other  states.  There  Is,  however,  a  confilct 
of  Judicial  authority  on  this  question.  19 
Cyc.  1340,  1341;  13  Enc.  of  Law,  897. 

We  are,  however,  of  the  opinion  that  the 
question  of  the  construction  of  the  statutes 
referred  to  is  not  presented  by  the  record;  for 
we  have  reached  the  conclusion  that,  when 
the  defendant  appeared  generally  and  answer- 
ed to  the  merite.  Jurisdiction  of  the  court 
over  the  defendant  and  the  cause  of  action 
was  complete.  It  may  be  conceded,  as  claim- 
ed, that  the  courts  of  this  state  have  no  Ju- 
risdiction over  a  foreign  corporation,  except 
as  It  is  brought  within  the  purview  of  our 
statutes;  but  it  Is  equally  true  that  such  a 
corporation  may  voluntarily  appear  by  attor- 
ney and  submit  its  person  to  the  Jurisdiction 
of  the  courts  of  the  state,  precisely  as  it  may 
by  attorney  come  into  such  courts  for  the 
purpose  of  enforcing  its  claims.  In  either 
case  it  submits  itself  to  the  Jurisdiction  of 
the  courts.  But  it  Is  urged  that  the  question 
of  Jurisdiction  relates,  not  merely  to  Juris- 
diction over  the  person  of  the  defendant,  but 
also  over  the  subject-matter  of  the  suit.  It 
was  so  stated  in  the  case  of  Smith  v.  Insur- 
ance Co.,  14  Allen  (Mass.)  336;  but  In  John- 
son V.  Insurance  Co.,  132  Mass.  432,  It  was 
held  that  a  nonresident  might  maintain  an 
action  in  the  courts  of  that  state  against  a 
foreign  insurance  company,  doing  business 
there,  upon  a  contract  made,  and  the  subject- 
matter  of  which  was  situated,  in  another 
state,  although  the  service  of  process  was 
made  only  on  the  insurance  commissioner.  In 
the  case  at  bar  the  cause  of  adtion  does  not 
depend  upon  any  local  statutes;  for  it  is  a 
personal,  and  transitory,  common-law  action, 
the  subject-matter  of  which  is  within  the 
general  Jurisdiction  of  the  common-law  courts 
of  this  state.  If  the  parties  to  the  action 
were  both  natural  persons,  the  plaintiff,  al- 
though both  were  nonresidents,  and  the  con- 
tract was  made  and  was  to  be  performed  in 
another  state,  would  have,  at  least  in  the 
absence  of  any  statute' forbidding  it,  the  right 
to  maintain  the  action  in  the  courts  of  this 
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state,  If  he  could  find  the  defendant  within 
the  state.  Barrell  y.  Benjamin,  15  Mass. 
354;  Peabody  y.  Hamilton,  106  Mass.  217. 

The  fact  that  the  defendant  is  a  foreign 
corporation,  an  artificial  person,  does  not  af- 
fect the  Jurisdiction  of  the  common-law  courts 
of  this  state  oyer  the  subject-matter  of  the 
action.  Where,  however,  the  only  way  In 
which  the  court  can  or  does  obtain  Jurisdic- 
tion oyer  the  person  of  a  foreign  corporation 
is  by  virtue  of  the  statute  anthorlzlng  sery- 
ice  of  process  upon  Its  agent,  but  which  lim- 
its, expressly  or  Impliedly,  the  right  so  to 
serve  the  process  to  a  certain  class  of  actions, 
the  court  acquires  no  Jurisdiction  to  proceed 
to  Judgment  in  the  action,  unless  it  belongs 
to  the  particular  class  of  actions  in  which 
the  statute  authorizes  service  of  process  on 
an  agent  This,  and  only  this,  is  what  is  to 
be  understood  by  the  statement  made  by  some 
courts  that  the  question  of  Jurisdiction  in 
such  cases  extends  both  to  the  person  of  the 
defendant  and  the  subject-matter  of  the  ac- 
tion. If,  then,  the  Jurisdiction  of  the  court 
In  this  case  depended  upon  the  service  of  the 
summons  on  the  defendant's  agent,  and  the 
defendant  had  appeared  specially  and  moved 
to  set  aside  the  service  and  to  dismiss  the 
action  for  want  of  Jurisdiction,  as  was  done 
in  the  cases  cited  by  defendant,  the  record 
would  authorize  and  require  us  to  construe 
the  statute  and  determine  whether  this  ac- 
tion belongs  to  the  class  of  actions  in  which 
Jurisdiction  of  a  foreign  corporation  may  be 
obtained  by  service  of  the  summons  on  Its 
agent.  The  record  simply  presents  a  case 
where  a  foreign  corporation  voluntarily  comes 
Into  court  and  answers  to  the  merits  In  a 
common-law  transitory  action.  We  accord- 
ingly hold  that  the  trial  court  had  Jurisdiction 
both  of  the  person  of  the  defendant  and  the 
subject-matter  of  this  action. 

3.  The  defendant  also  urges  that  the  cause 
of  action  proven,  If  any.  Is  not  the  one  al- 
leged In  the  complaint,  and  that  there  is  a 
material  variance.  The  complaint  alleged  a 
delivery  of  the  cranberries  to  defendant  by 
the  plaintiff  'at  Jersey  City.  The  proof  was 
that  they  were  delivered  In  good  condition  to 
a  connecting  carrier  at  Darby,  Mass.,  and 
transported  by  It  and  delivered  to  the  defend- 
ant at  Jersey  City.  The  evidence  Justifies  a 
finding  that  the  cranberries  were  delivered 
by  the  connecting  carrier  on  behalf  of  the 
plaintiff  to  the  defendant  at  Jersey  City,  and 
that  they  were,  when  so  delivered.  In  good 
condition.  We  are  of  the  opinion  that  there 
was  no  material  variance. 

4.  The  further  contention  Is  that  no  claim 
for  damages  was  made  within  30  days  after 
the  delivery  of  the  cranberries  as  provided 
by  the  bill  of  lading.  Such  was  the  Case; 
but  the  court  found,  as  a  fact,  a  waiver  of 
such  notice  within  the  time  limited.  This 
finding  is  assigned  as  error,  because  the  evi- 
dence relied  upon  to  prove  it  was  incompe- 
tent and  insufficient  to  support  the  finding. 
The  plaintiff  produced  and  Identified  a  letter* 


press  copy  of  a  letter  dated  January  22,  1902, 
directed  to  "Pennsylvania  R.  B.  Co.,  Freight 
Claim  Dept"  Be  testified  that  the  original 
was  so  directed  and  mailed,  with  postage 
paid;  that  he  wrote  no  other  letter  to  the  de- 
fendant, dated  January  22,  1902;  that  there 
was  inclosed  with  the  letter  a  statement  In 
detail  of  the  plaintiff's  claim  for  damages  to 
the  cranberries.  On  his  cross-examination  he 
testified  that  he  had  no  personal  recollection 
as  to  who  mailed  the  letter.  This  letterpress 
copy,  and  a  letter,  signed  "F.  D.  Howell, 
Freight  Claim  Agent,"  and  headed  and  dated 
as  follows :  "The  Pennsylvania  Railroad  Co., 
General  Office,  Broad  Street  Station,  Phila- 
delphia, Nov.  7th,  '03f  Office  of  the  Freight 
Claim  Agent,  3139  Mn.  Messrs.  A.  M.  Banks' 
Sons,  115  Warren  St,  New  York,  N.  T." — 
were  received  In  evidence  over  the  defend- 
ant's objections.  The  objection  to  the  letter^ 
press  copy  and  inclosures  was  In  these  words : 
"We  object  to  this  on  the  ground  of  no  sufiS- 
clent  foundation  laid,  for  the  reason  that 
there  is  no  sufficient  proof  of  mailing  to  the 
defendant,  or  of  their  receipt  by  the  defend- 
ant I  do  not  make  the  objection  that  there 
is  no  sufficient  proof  of  their  correctness  as 
secondary  testimony." 

The  letter  and  defendant's  answer  therete 
furnish  sufficient  evidence  that  the  plaintiff's 
letter  was  both  mailed  and  received  by  the 
defendant  The  objection  to  this  reception  In 
evidence  of  the  defendant's  letter,  purporting 
to  have  been  written  by  its  claim  agent,  How- 
ell, Is  that  there  was  no  proof  of  his  signa- 
ture or  his  authority.  As  to  the  signature 
the  plaintiff  testified  as  follows:  "Q.  Have 
you  had  any  correspondence  vrith  Mr.  How- 
ell, the  freight  claim  agent  with  regard  te 
any  other  claims,  other  than  this?  A.  Tes, 
sir.  Q.  And  are  you  familiar  with  his  signa- 
ture? A.  I  am  not  very  familiar  with  his 
signature.  Q.  Have  you  received  letters  from 
him  In  answer  to  communications  addressed 
by  you  to  the  Pennsylvania  R.  R.  Co.?  A. 
res,  sir.  Q.  And  do  you  recognize  that  signa- 
ture as  his?  A.  Tes,  sir."  This,  in  considera- 
tion with  the  fact  that  the  agent's  letter  was 
In  response  to  one  sent  to  the  defendant,  and 
purports  on  Its  face  to  be  the  defendant's  an- 
swer to  the  plaintiff's  claim,  constituted  pri- 
ma fade  evidence  of  the  genuineness  of  the 
agent's  signature,  and  of  his  authority.  1 
Wlgmore  on  BJvldence,  i  702,  subsec.  "b." 
The  letters  were  properly  admitted  in  evi- 
dence. 

This  brings  us  to  the  question  whether 
the  evidence  is  sufficient  to  sustain  the  court's 
finding  that  the  defendant  waived  any  de- 
fense which  it  might  otherwise  have  had  by 
reason  of  the  fact  that  no  claim  for  damages 
was  made  until  more  than  80  days  after  the 
delivery  of  the  cranberries.  The  evidence 
consists  of  the  correspondence  to  which  we 
have  referred.  The  letter  of  the  defendant, 
in  response  to  the  dalm  of  damages,  acknowl- 
edged the  receipt  of  the  claim,  and  advised 
the  plaintiff  that  It  had  thoroughly  inyesti- 
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gated  It,  and  foond  that  It  was  not  Uable,  for 
tbe  reason  that:  "The  carriers  are  not  re- 
sponsible for  the  temperature,  and  for  dam- 
ages to  property  thereby.  Had  we  received 
notice  of  the  contract  to  carry  the  shipment 
in  a  refrigerator  car,  and  faUed  to  provide 
snch  car,  the  matter  would  be  on  a  difCerent 
footing;  Snch  not  being  the  case,  however, 
I  can  only  decline  payment  of  your  claim. 
•  •  •  "  The  limitation  upon  the  plaintiff's 
rig^t  to  prosecute  the  action  within  the  time 
given  by  law  was  intended  to  enable  the  de- 
fendant to  Intelligently  investigate  the  merits 
of  a  claim  for  damages  while  the  evidence 
was  accessible.  The  defendant,  in  the  al>- 
sence  of  evidence  to  the  contrary,  is  presumed 
to  have  known  when  it  delivered  the  cran- 
berries. By  its  letter  it  admitted  that  the 
claim  was  received  in  time  to  make  such  In- 
vestigation, and  it  advised  the  plaintiff  that 
It  had  done  so,  and  had  found  that  it  had  in- 
curred no  liability  on  account  of  the  ship- 
ment, and  therefore  declined  to  pay  the  claim. 
The  finding  that  the  defendant  waived  the 
failure  to  assert  the  claim  within  80  days  is 
sustained  by  the  evidence.  Parsons  v.  Lone^ 
97  Minn.  98-104,  106  N.  W.  486. 

The  other  assignments  of  error  urged  in 
defendant's  brief  have  been  considered.  We 
find  no  reversible  error  in  any  of  them. 

Judgment  afBrmed^ 


PBOPLB'S  ICE  ft  FUEL  CO.  v.  FIBLD 

PURE  ICH  OO. 
(Supreme  Court  M  Michigan.     May  7,  1910.) 

1.  Sales  (8  3*)— CowTRAOP-CowBTBtrcnoir. 

The  contract  between  plaintiff  ice  company 
and  defendant  ice  company  provided  that  plain- 
tiff agreed  to  Bell  to  defendant  all  the  ice  now 
in  its  icehouses,  being  approximately  16,000 
tons,  and  sold  and  assigned  its  list  of  ice  cus- 
tomers to  defendant,  and  agreed  to  refer  all  4n- 
qniiies  for  ice  to  it;  that  defendants  should 
have  the  free  nse,  while  purchasing  the  ice,  of 

Slaintiff's  wagons,  and  further  provided  that 
efendant  agreed  to  purchase  of  plaintiff  "ail 
the  natural  ice  purchased  by  it  prior  to  Ang.  1, 
1909,"  at  a  certain  price;  and  that  it  was 
further  mutually  agreed  that  all  the  ice  should 
he  delivered  in  s\ich  quantities  as  defendant 
might  order.  Held,  that  the  contract  did  not 
merely  give  defendant  an  option  to  buy  ap- 
proximately 15,000  tons  of  the  ice,  but  was  an 
agreement  by  plaintiff  to  sell  and  by  defendant 
to  buy  all  of  the  ice  named ;  the  quoted  clause 
merely  requiring  the  transaction  to  be  com- 
pleted before  August  1,  1909,  in  view  of  the 
shrinking  of  the  ice  through   melting. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  10;  Dec  Dig.  J  3.*] 

2.  Sales    ({   S4*)— CoNTBACi^^oRSTBtJCTioir 
AS  A  Whole. 

A  clause  in  a  contract  of  sale  should  not 
he  construed  contrary  to  the  Intention  of  the 
parties  as  shown  by  the  whole  contract. 

[ESd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  64.*] 

Error  to  Circuit  Court,  Kalamazoo  Conn- 
ty;   Frank  E.  Knappen,  Judge. 
Action  by  the  People's  Ice  &  Fuel  Com- 


pany against  the  Fldd  Pure  Ic«  Company. 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, and  plaintiff  brings  error.  Revwsed, 
and  new  trial  ordered. 

The  parties  to  this  action  mtered  into  a 
written  contract  as  follows:  "This  agreement 
made  this  29th  day  of  April,  1909,  between 
the  People's  Ice  ft  Fuel  Company,  a  corpora- 
tion, imrty  of  the  first  part,  and  the  Field 
Pure  Ice  Company,  a  corporation,  party  of 
the  second  part,  witnesBeth:  That  the  party 
of  the  first  part,  in  consideration  of  tb« 
agreements  hereinafter  contained  to  t>e  per- 
formed by  the  party  of  the  second  part, 
agrees  to  sell  to  the  party  of  the  second  part 
all  of  the  ice  now  in  the  icehouse  of  the  par- 
ty of  the  first  part,  at  Austin  Lake,  in  the 
county  of  Kalamazoo  and  state  of  Midilgan, 
and  in  its  icehouse  in  the  city  of  Kalamazoo, 
and  being  approximately  fifteen  hundred 
tons,  at  the  rate  of  three  ($3.00)  dollars  per 
ton,  in  ton  lots,  party  of  the  first  part  to 
deliver  the  ice  at  Austin  Lake  f.  o.  b.  can 
at  Austin  Lake,  and  the  ice  at  the  Icehouse 
in  the  dty  of  Kalamazoo,  at  said  icehouse. 
Party  of  the  first  part  further  hereby  sells 
and  assigns  to  the  party  of  the  second  part  its 
list  of  ice  customers,  and  agrees  to  refer  all 
inquiries  for  the  purchase  of  ice  to  the  party 
of  the  second  part  The  party  of  the  first 
part  agrees  to  load  on  cars  at  Austin  Lake 
in  time  for  the  night  freight  all  Ice  for  which 
it  receives  orders  prior  to  four  o'clock  p.  m. 
of  the  day  previous.  Party  of  the  first  part 
further  agrees  that  the  party  of  the  second 
part  shall  have  the  nse^  free  of  charge,  while 
purchasing  this  Ice,  of  three  wagons  and  ef 
such  ice  tongs,  and  scales  of  the  party  of  the 
first  part,  as  the  party  of  the  second  part 
may  need.  Party  of  the  second  part  agrees 
to  purchase  of  the  party  of  the  first  part  all 
of  the  natural  ice  purchased  by  it  prior  to 
August  1st,  1900,  and  pay  for  the  same  three 
dollars  ($3.00)  per  ton,  payable  upon  delivery. 
It  Is  mutually  agreed  that  settlement  will  be 
In  accordance  with  the  railroad  weights  of 
all  ice  from  Austin  Lake  Icehouse,  and  in 
accordance  with  the  weight  at  the  Icehouse 
of  the  party  of  the  first  part,  in  the  city  of 
Kalamazoo,  for  Ice  at  said  icehouse.  It  is 
further  mutually  agreed  that  all  ice  shall  be 
delivered  tn  such  quantities,  not  less  than 
car  lots,  as  party  of  the  second  part  may  or- 
der. Party  of  the  first  part  not  to  be  liable 
for  destruction  of  ice  by  fire.  In  witness 
whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first 
above  written.  The  People's  Ice  &  Fuel  (Do., 
by  Peter  Leenhouts,  Sec.  Mgr.  The  Field 
Pure  Ice  (3o.,  by  C.  M.  Field,  Sec'y.  and  Gen. 
Mgr."  Under  this  contract  defendant  took 
and  paid  for  626  tons  of  Ice  before  August  L 
1909.  It  thereupon  refused  to  take  any  more 
ice,  and  plaintiff  disposed  of  the  balance  at 
an  alleged  loss.    Plaintiff  brought  suit  upon 
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the  contract  to  recover  the  damages  It  had 
sustained,  because  of  Its  breach  by  defendant 
To  plaintiff's  declaration  defendant  Inter- 
posed a  demurrer,  based  upon  Its  construc- 
tion of  the  contract,  which  was  that  under 
the  terms  of  the  contract  It  took  merely  an 
option  on  approximately  fifteen  hundred  tons 
of  Ice,  but  obligated  Itself  to  purchase  none, 
and  therefore  that  the  declaration  did  not 
state  a  cause  of  action.  A  Judgment  sustain- 
ing the  demurrer  having  been  entered,  plaln- 
tUT  has  removed  the  case  to  this  court  by 
writ  of  error. 

Argued  before  MOORE,  BKOOKE,  BLAIB, 
McALVAY,  and  STONE,  JJ. 

Jackson  &  Fitzgerald,  for  appellant.  Wil- 
liam B.  Fox,  tar  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  The  sole  question  at  Issue  In  this 
case  is  the  proper  construction  of  the  con- 
tract 

After  a  careful  examination  of  the  con- 
tract Itself,  and  due  consideration  of  the 
situation  of  the  parties  thereto,  we  find  our- 
selves unable  to  agree  with  the  conclusion 
reached  by  the  learned  circuit  Judge.  The 
contract,  taken  as  a  whole.  Indicates  that 
both  parties  were  engaged  In  the  Ice  business 
In  the  city  of  Kalamazoo;  that  the  plaintiff 
was  about  to  retire  from  that  business,  and 
the  defendant  was  about  to  take  over  the 
same.  To  that  end  the  plaintiff  agreed,  first, 
to  sell  all  Its  ice,  both  In  its  bouse  In  the 
city  and  In  its  house  at  Austin  Lake  (ap- 
proximately fifteen  hundred  tons)  to  defend- 
ant; second,  to  sell  to  defendant  its  list  of 
customers;  third,  to  refer  all  Inquiries  for 
ice  to  defendant ;  fourth,  to  permit  defendant 
to  use  free  of  charge  while  purchasing  this 
Ice  (obviously  referring  to  the  fifteen  hun- 
dred tons)  wagons.  Ice  tongs,  and  scales. 
Defendant  then  agrees:  "Party  of  the  sec- 
ond part  agrees  to  purchase  of  the  first  party 
all  of  the  natural  ice  purchased  by  It  prior  to 
August  1st,  1909,  and  pay  for  the  same  three 
dollars  ($3.00)  per  ton,  payable  upon  deliv- 
ery." It  Is  then  mutually  agreed  that  plain- 
tiff shall  not  he  liable  for  the  destruction  of 
the  ice  by  fire.  If  the  defendant's  construc- 
tion of  this  contract  Is  correct,  then  It  had 
made  an  agreement  with  plaintiff  whereby 
plaintiff  was  bound  to  keep  all  Its  ice  In 
storage  until  August  Ist,  subject  to  great 
shrinkage,  and  to  turn  over  to  defendant  its 
list  of  Ice  customers  and  all  Inquiries  for  ice, 
and,  in  return  therefor,  it  would  receive 
nothing,  for  defradant  contends,  it  was  bound 
to  take  no  Ice  at  all  under  the  clause  quoted, 
but  only  agreed  to  take  such  natural  ice  as 
it  might  care  to  purchase  before  August  1st 
from  plaintiff. 

This  construction  we  think  clearly  unten- 
able. We  believe  that  a  fair  reading  of  the 
entire  contract  Indicates  an  intention  on  the 
part  of  the  plaintiff  to  sell,  and  on  the  part 


of  the  defendant  to  buy,  all  of  the  Ice  In 
question,  and  that  the  clause  of  the  contract 
quoted,  supra,  means  that  the  transactloB 
shall  be  completed  before  August  1,  1909. 
This  limitation  was  Inserted  for  the  obvious 
reason  that  the  subject-matter  of  the  con- 
tract was  liable  to  constant  shrinkage 
through  melting.  A  construction  of  this  par- 
ticular clause  of  the  contract,  which  would 
do  violence  to  the  intention  of  the  parties  as 
disclosed  by  the  whole  Instrument,  Is  not 
permissible.  Baker  v.  Balrd,  79  Mich.  255. 
44  N.  W.  604 ;  Beadle  v.  Sage  Land  Improve- 
ment Co.,  140  Mich.  199,  103  N.  W.  554. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 


WIGHT  v.  MICHIGAN  CENT.  E.  CO. 
(Supreme  C!ourt  of  Michigan.     May  7,  1910.) 

1.  Evidence  ({  48*)->ruDiciAi,  Notice. 

The  Supreme  Court  may  take  notice  of  the 
fact  that  no  actions  have  been  begun  by  the 
commissioner  of  railroads  to  recover  penalties 
because  cars  equipped  with  a  certain  coupling 
device  are  not  lavrfally  equipped  as  required  by 
Comp.  Laws,  §  5511.  ' 

[E3d.  Note. — For  other'  cases,  see  Evidence, 
Cent.  Dig.  {  70;   Dec  Dig.  {  4a*] 

2.  Masteb  and  Servant  (S  111*)— Statutobt 
Bequlations— Equipment  of  Trains. 

Comp.  Laws,  |  5611,  requiring  the  use  of 
safety  devices  on  each  end  of  every  freight  car, 
imposes  an  absolute  duty,  and  the  test  la  not 
whether  a  device  is  provided,  but  whether  the 
cars  can  be  coupled  and  uncoupled  by  its  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  215-217;  Dec.  Dig.  { 
111.*] 

3.  Masteb  and  Sebvant  ({  240*)— Injitbt  to 
Sebvant—Contributobt  Negligence. 

A  brakeman  failing  to  uncouple  cars  by  the 
means  of  the  coupling  device  on  one  car,  because 
of  the  failure  of  the  lever  to  work,  was  in- 
jured by  attempting  to  lift  the  coupling  pin 
with  his  hand.  The  train  was  stalled  between 
stations.  He  made  no  effort  to  use  the  device 
on  the  other  car,  though  he  knew  that  that  car 
was  also  equipped  with  a  similar  device.  After 
the  injury,  the  uncoupling  was  done  by  the 
conductor  standing  on  the  dead  ends  A  the 
car,  and  using  the  device.  HeU,  that  the  brake- 
man  was  guilty  of  contributory  negligence  as 
a  matter  of  law,  because  he  selected  a  dangerous 
way,  instead  of  a  comparatively  safe  way. 

[Ejd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  755 ;   Dec.  Dig.  {  240.*] 

4.  Negligence  ({  82*)— Contbibtttobt  Negli- 
gence. 

One  who  voluntarily  and  unnecessarily  ex- 
poses himself  to  an  imminent  known  danger  and 
80  contributes  to  his  injury  cannot  escape  the 
consequences  because  the  negligence  of  another 
concurred  in  producing  the  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S8  112-114;   Dec.  Dig.  {  82.  *1 

5.  Master  and  Servant  (J  238*)- Injubt  to 
Servant — Oontbibotobt   Negligence. 

Where  there  is  a  comparatively  safe  and  a 
more  dangerous  way  of  discharging  a  duty,  it  is 
negligence  for  the  servant  to  select  the  more 
dangerous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C^t  Dig.  Si  743-748;  Dec.  Dig.  S 
238.*] 
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e.  Mastkb  and  Servant  ({  296*)— Irjxtbt  to 
SEavAifT — Evidence— Instructions. 

Where,  in  an  action  for  injuries  to  a  brake- 
man  while  attempting  to  uncouple  cars  with 
his  hand,  on  the  failure  of  the  couplisg  device 
to  work,  the  evidence  showed  that  the  train  was 
stalled  between  stationSy  that  he  attempted  to 
uncouple  by  means  of  the  coupling  device  on 
one  car,  but  failed  to  do  so  because  the  lever 
would  not  work,  and  that  he  did  not  attempt  to 
use  the  device  on  the  next  car,  though  he  knew 
that  such  car  was  equipped  with  a  similar  de- 
vice, and  he  might  have  gone  on  the  other  side 
of  the  train  to  avoid  going  between  the  cars — 
an  instruction  that  be  was  not  required  to  go  on 
the  other  side  of  the  train  to  avoid  going  be- 
tween the  can  if  he  could  not  from  such  other 
side  signal  the  person  on  the  engine  was  er- 
roneous on  the  issue  of  his  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1180-1194;  Dec.  Dig. 
I  296.*] 

Hoore,  3.,  dissenting. 

Error  to  dicvlt  Court,  Cass  Connty;  It. 
Bnrget  Dea  Voignes,  Judge. 

Action  by  George  F.  Wight  against  the 
Michigan  Central  Railroad  Company.  There 
was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error.  Beversed,  and  new  trial 
granted. 

Argued  before  MONTGOMERY,  a  J.,  and 
OSTRANDER.  HOOKER,  MOORE,  McAIJ- 
VAY.  BROOKE.  BLAIB.  and  STONE.  33. 

Victor  M.  Gore  (Henry  Russell,  O.  B.  But- 
terfield,  and  Frank  E.  Robson,  of  coausel), 
tor  appellant    M.  L.  Howell,  for  appellee. 


OSTRANDER,  J.  The  declaration  of  the 
plaintiff  alleges  the  duty  of  the  defendant 
and  the  breach  thereof  In  the  following  lan- 
guage :  "And  it  was  then  and  there  the  duty 
of  the  defendant  to  have  the  cars  In  said 
train  so  equipped  with  some  form  of  cou- 
pling device  that  said  cars  could  be  uncou- 
pled from  either  side  of  said  train  'without 
the  necessity  of  going  between  the  cars,  and 
to  have  xipoa  such  cars  such  sufficient  cou- 
pling device  as  to  have  enabled  the  plaintiff 
to  uncouple  any  two  of  said  cars  from  either 
side  of  the  train  without  going  between  them. 
Xet  the  defendant  wholly  disregarded  Its 
said  duty,  had  In  said  train  two  certain  cars 
*  *  *  which  could  not  be  uncoupled  ex- 
cept by  going  between  said  cars,  of  which 
the  defendant  had  notice,  but  of  which  the 
plaintiff  was  wholly  ignorant  And  the 
plaintiff  avers  that  on  said  day  •  •  * 
It  became  the  duty  of  the  plaintiff  to  uncou- 
ple said  two  cars,  and  to  do  so,  because  of 
tbe  said  neglect  of  duty  by  defendant,  be 
was  wrongfully  and  Illegally  compelled  to 
go  between  them  to  pull  the  coupling  pin  by 
band  and  so  imcouple  said  cars,  *  *  * » 
In  doing  which  and  without  negligence  on  bis 
part  he  was  injured.  No  reference  is  made  to 
any  statute.  Assuming  the  declaration  to  be 
sufficient  to  sustain  a  judgment  based  up- 


on testimony  of  an  Initial  equipment  af  the 
cars  with  a  coupling  device  designed  to  meet 
the  duty  imposed  by  Comp.  Laws,  f  5611, 
and  of  a  failure  of  the  device,  upon  the  par- 
ticular occasion,  to  operate  as  It  was  de- 
signed to  operate,  the  important  questions 
presented  are  whether  it  can  be  said  as 
matter  of  law  (1)  that  defendant  was  not 
negligent;  (2)  whether  plaintiff  was  guilty 
of  negligence  contributing  to  his  injury. 

The  cars  In  question  were  foreign  freight 
cars,  received  and  Inspected  by  defendant 
on  the  day  plaintiff  was  Injured,  and  placed 
in  and  made  part  of  a  regular  freight  train 
of  some  20  cars  which  left  Jackson,  Mich.,  at 
about  2  o'clock  In  the  morning.  The  undis- 
puted testimony  Is  that  both  cars  were 
equipped  with  coupling  devices  designed  to 
permit  them  to  t>e  coupled  and  uncoupled 
without  the  necessity  of  going  l>etween  the 
cars.  These  devices  were  upon  each  end 
of  each  car;  the  extended  levers  by  which 
they  were  designed  to  be  operated  being  at 
comers  of  the  car  diagonal  to  each  other. 
When  two  cars  were  coupled  together,  they 
could  be  uncoupled  from  either  side,  but  not 
by  the  use  of  the  same  lever.  Unless  we  are 
to  hold,  as  It  Is  intimated  In  tbe  opinion  of 
Mr.  Justice  MOORE  we  should  do,  that  the 
device  for  uncoupling  upon  each  end  of  each 
freight  car  must,  in  order  to  conform  to  the 
statute,  be  capable  of  c^ieratlon  from  each 
Bide  of  the  car,  then  It  is  conclusively  es- 
tablished by  the  testimony  that  these  cars 
were  equipped  as  the  statute  requires,  that 
from  either  side  by  use  of  an  apparatus  up- 
on one  car  or  the  other  the  cars  could  be  un- 
coupled provided  the  device  was  in  working 
order,  and,  If  one  was  defective,  or  for  any 
reason  did  not  perform  as  designed  to  per- 
form, the  release  of  the  same  cars  could  be 
effected  by  the  use  of  the  lever  upon  the 
other  car  from  a  position  upon  the  other 
side  of  the  train.  I  find  nothing  in  the  rec- 
ord Justifying  the  conclusion  that  the  device 
itself  did  not  conform  with  the  statute  re- 
quirement That  it  Is  In  common  use  on 
cars  within  and  without  this  state  Is  un- 
doubted. We  may  take  notice  that  no  ac- 
tions have  been  begun  by  the  Commissioner 
of  Railroads  to  recover  penalties  l>ecause 
cars  equipped  with  such  a  device  are  not 
lawfully  equipped. 

Considering  the  testimony  most  favorable 
to  the  plaintiff.  It  appears  that  he  tried  to 
pull  the  coupling  pin  on  one  of  tbe  cars  by 
the  use  of  the  device  attached  to  the  end  of 
that  car,  and  was  unable  to  do  so.  The  plain- 
tiff signaled  to  the  engine  for  "slack,"  and. 
when  the  eng^ine  and  the  cars  came  back, 
he  used  the  lever,  and  was  unable  to  pull 
the  pin.  The  conductor  of  the  train  testi- 
fied also,  that  after  plaintiff  was  Injured  he 
tried,  without  success,  to  operate  the  lever. 
Why  It  would  not  operate  Is  wholly  unex- 
plained.   How  long  It  had  been  In  the  con- 
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dltlon  in  which  plalntUF  found  It  Is  not 
shown.  When  It  had  last  been  used  with 
success,  or  whether  It  had  ever  been  operat- 
ed, Is  not  shown.  It  cannot  be  said  as  mat- 
ter of  law  there  was  no  testimony  tending 
to  prove  that  the  device  was  defective  at 
the  time  plaintiff  attempted  to  use  It  In 
view  of  the  character  of  the  Inspection  which 
was  made  of  this  car  at  Jackson,  it  cannot 
be  said,  either,  that  the  defendant  was  not 
guilty  of  a  violation  of  the  statute  in  nm- 
nlng  this  car.  The  inspection  proven  was 
one  which  did  not  es^tend  to  actual  operation 
of  the  device.  The  statute  says  that  no 
freight  car  shall  be  run  unless  furnished 
with  safety  couplers  as  provided  in  the  act. 
The  test  is  not  whether  a  device  la  provided, 
bnt  it  is  whether  the  cars  can  be  coupled 
and  uncoupled  by  its  use.  The  duty  to  equip 
is  an. absolute  one,  and  so,  I  thlnlE,  is  the 
duty  i»  start  no  car  upon  a  journey  with- 
out an  operative  equipment  We  are  not, 
however,  called  upon  to  decide,  and  there- 
fore should  not  decide,  whether  the  fact 
Uiat  such  a  device  does  not  upon  a  particular 
occasion  perform  is  of  itself  under  all  cir- 
cumstances conclusive  proof  of  a  Tlobitlon 
of  the  statute. 

Assuming  that  a  breach  of  defendant's 
duty  is  made  out  there  is  an  insuperable 
difficulty  to  sustaining  the  Judgment  for  the 
plaintiff  arising  from  the  undisputed  evi- 
dence of  his  own  want  of  ordinary  care.  It 
ts  the  undisputed  testimony  that,  after 
plaintiff  had  been  injured,  the  conductor  of 
the  train  without  going  to  the  other  side  of 
the  train,  but  by  mounting  and  standing  up- 
on the  dead  ends  or  deadwoods  of  the  car, 
and  without  signaling  for  "slack,"  pulled 
the  pin  plaintiff  tried  to  reach  with  his 
band  by  using^  the  device,  or  a  portion  of  it 
ujwn  that  car.  He  then  signaled  that  the 
cars  were  nncoupled,  and  the  engine,  with 
the  cars  attached  to  it  went  up  the  hilL 
When  it  returned  for  the  other  cars,  it  was 
coupled  to  the  car  where  the  uncoupling  had 
been  accomplished.  The  train  of  cars  in 
question  was  stalled.  The  testimony,  undis- 
puted, is  that  the  rear  of  the  train  was  held 
by  brakes  and  a  man  sent  to  the  rear  to 
protect  the  train.  It  was  stationary,  except 
as  the  slack  permitted  movement  until  a 
portion  of  it  could  be  cut  off,  when  the  for- 
ward cars  would  be  taken  over  the  hill. 
Plaintiff  knew  that  the  car  next  the  one 
having  the  defective  or  nonworkable  device 
was  also  equipped  with  a  similar  device^  He 
knew  the  purpose  of  such  devices.  He  tes- 
tifled:  "Q.  And  you  knew  if  you  stuck  your 
hand  in  between  those  deadwoods  you  were 
liable  to  have  it  mashed,  didn't  you?  A. 
Why,  certainly."  He  made  no  effort  to  use 
the  device  upon  the  other  car.  Clearly  there 
was  a  comparatively  safe  way  and  a  very 
dangerous  way  known  to  him,  and  he  select- 
ed the  more,  and  the  most,  dangerous  meth- 
od. It  was  a  way  so  dangerous  that  the 
Legislature  of  the  state  and  the  Congress  of 


the  United  States  have  made  it  the  duty 
of  railroads  to  provide  an  equipment  by 
which  cars  can  be  uncoupled  "without  the 
necessity"  of  going  between  the  cars..  He  is 
relying,  in  this  action,  upon  the  duty  im- 
posed upon  the  master  Tvlthout  regarding  the 
correlative  duty  resting  on  himself  to  use 
the  equipment  provided  for  his  safety.  More 
than  this,  be  was  experimenting.  His  tes- 
timony clearly  shows  that  he  did  not  know 
that  with  Ills  hand  upon  the  pin  he  could 
give  a  signal  which  could  be  seen  by  the 
engineer.  He  bases  his  claim  of  necessity 
for  his  action  upon  the  fact  that  as  the 
train  was  on  a  curve,,  be  could  -  not  have 
made  signals  if  using  the  lever  on  the  op- 
posite side  of  the  train.  But  he  did  not  try 
to  do  what  the  conductor  later  did,  uncouple 
and  then  signal.  He  did  not  call  the  con- 
ductor to  signal  for  him.  If  it  was  found 
to  be  necessary  to  signal.  In  the  opinion 
of  Mr.  Justice  MOORE,  it  is  said  that  from 
the  testimony  of  the  plaintiff  it  is  clear 
"that  the  only  way  the  car  could  be  un- 
coupled from  the  side  of  the  train  upon 
which  he  stood  was  to  do  Just  what  he  at- 
tempted to  do.  It 'Should  not  be  forgotten 
that  this  train  was  not  stalled  in  a  yard, 
but  it  was  stalled  between  stations  and 
blocked  the  only  track  between  stations,  and 
no  train  could  pass  until  this  train  con- 
tinued its  journey,  and  its  continuing  on  was 
Important  The  whole  situation  was  before 
the  plaintiff.  He  was  in  a  difficult  situa- 
tion." In  my  opinion  these  conslderaticms 
are  wholly  insufficient  to  justify  or  excuse 
the  conduct  of  the  plaintiff.  On  the  con- 
trary, if  they  are  permitted  to  ezcoae  falm 
and  others  like  him  who  follow  conven- 
ience into  places  of  greatest  danger,  who 
with  almost  incredible  temerity  choose  to 
risk  limb  and  life  without  necessity,  courts 
will  have  done  little  to  effect  what  the  Leg- 
islatures have  made  possible,  will  have  done 
little  to  make  simple  such  situations  as  the 
one  in  which  plaintiff  was  placed.  In  view 
of  the  argument  referred  to,  I  call  attention 
to  what  in  fact  tiappened.  The  locomotive 
was  used  to  convey  plaintiff  to  a  place  where 
he  could  be  cared  for,  the  train  meantime 
occupying  the  track.  These  were  inevitable 
consequences  if  he  was  Injured.  The  rule 
that  one  who  voluntarily  and  unnecessarily 
exposes  himself  to  an  Imminent  known  dan- 
ger, and  so  contributes  to  his  injury,  can- 
not escape  the  consequences  I>ecause  the 
negligence  of  another  concurred  in  produc- 
ing the  injury,  and  the  rule  that  where 
there  is  a  comparatively  safe  and  a  more 
dangerous  way  of  discharging  a  duty,  it  is 
negligence  to  select  the  more  dangerous,  are 
salutary,  and  have  long  been  applied  by  the 
courta  They  have  been  applied  in  cases  al- 
most precisely  like  this  one.  Morris  v.  Do* 
luth,  etc.,  ^.  Oa,  108  Fed.  747,  47  O.  a  A. 
661;  Olibert  ▼.  Burlington,  eta,  By.  Co., 
63  O.  C.  A.  27,  128  Fed.  529.  They  should 
be  applied  here.    Applying  them,  we  are  i» 
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qaired  to  say  as  matter  of  law  that  plaintiff 
has  not  shown  himself- free  from  negligence 
which  contributed  to  his  Injury.  If  by  any 
possibility  it  can  be  said  that  the  question 
qt  his  negligence  was  for  the  Jury,  it  was 
error  to  Instruct  the  Jury  that  "the  plaintiff 
was  not  required  to  go  on  the  other  side  of 
the  train  to  avoid  going  between  the  cars. 
If  lie  could  not  from  such  other  side  signal 
the  person  on  the  engine." 

The  Judgment  is  reversed,  and  a  new  trial 
Is  granted. 

HOOKER,  BROOKE,  and  STONE,  JJ., 
concurred  with  OSTRANDER,  J. 

McALVAT,  J.  I  concur  on  the  ground  of 
contributory  negligence  of  plaintiff. 

BLA.IR,  J.,  concurred  with  McALVAY,  J. 

MOORE,  J.  (dissenting).  The  plaintiff  was 
Injured  In  an  attempt  to  uncouple  cars  luiv- 
Ing  double  deadwoods.  Upon  a  trial  before 
a  Jury  he  recovered  a  substantial  verdict 
The  case  Is  brought  here  by  writ  of  error. 
The  declaration  charges  that  the  defendant 
failed  in  Its  duty  to  provide  an  uncoupling 
device  as  required  by  the  statute,  and  that 
because  of  such  omission  the  plaintiff,  while 
in  the  exercise  of  due  care,  was  injured. 
The  plaintiff  had  served  as  brakeman  four 
years.  The  train  was  made  up  of  about  20 
cars.  The  train  stalled  on  a  heavy  grade. 
The  plaintiff,  as  head  brakeman,  went  back 
to  cut  the  train  so  the  engine  could  move 
It  In  sections  up  the  grade. 

The  plaintiff  testified  that  he  tried  to  un- 
couple the  cars  by  the  use  of  the  uncoupling 
device,  that  he  tried  the  lever  two  or  three 
times,  and  could  not  lift  the  pin.  His  ver- 
sion of  the  transaction  is  as  follows:  "Did 
you  try,  then,  after  cutting  the  train  in  two, 
did  you  tmdertake  to  cut  off  another  car? 
A.  Yes;  I  was  going  to  cut  off  another  car, 
and  the  engineer  didn't  think  he  would  make 
It  with  that  one  off,  so  he  motioned  me  to 
cut  two  off,  and  I  cut  the  other  off  and 
couldn't  do  it.  Q.  You  say  you  couldn't  do 
It.  Why  couldn't  you  do  it?  A.  The  lever 
that  should  work  wouldn't  work,  and,  while 
reaching  over  to  get  bold  of  the  pin  on  the 
othei;  one,  the  slack  run  back  on  me  and 
caught  my  arm  between  the  dead  irons.  Q. 
What  kind  of  dead  Irons  were  on  these  cars  ? 
A.  Square  dead  irons.  Q.  Describe  to  the 
Jury  about  those  dead  irons,  what  they  are, 
and  how  they  are,  and  why  you  had  to  reach 
with  reference  to  them  to  get  your  car  un- 
coupled. A.  They  are  irons  about,  I  should 
Judge,  a  foot  square,  ten  inches,  anyway,  be- 
tween ten  inches  and  a  foot  square,  and  they 
come  up  close  together  on  each  side.  There 
is  one  on  each  side  of  the  coupler.  And, 
when  tbey  come  together,  they  come  together 
tight  enough  to  pretty  near  cut  a  newspaper 
In  two.     And,  when  I  couldn't  work  this 
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pin,  I  was  forced  to-  reach  over  to  get  bold 
of  the  other  pin  in  order  to  cut  them  cars 
where  I  did  cut  them.  Q.  Was  there  any 
way  to  lift  the  pin  except  by  your  hand? 
A.  That  is  the  only  way  I  could  raise  it  by 
reaching  over  there  with  my  hand.  Q.  Could 
you  get  your  hands  to  the  pin  without  get- 
ting between  the  cars?  A.  Oh,  no,  no.  Q. 
Could  you  get  your  hand,  to  the  pin  without 
getting  your  arm  between  the  double  dead- 
woods?  A.  Mo.  Q.  When  you  bad  your  arm 
In  there  to  get  off  one  of  those  pins,  which 
pin  were  you  trying  to  get?  The  one  that 
should  have  had  the  lever  on,  or  the  one  on 
which  the  lever  was  and  would  not  work? 
A.  I  was  trying  to  get  the  one  that  the  lever 
didn't  come  across  to  me.  Q.  The  one  that 
had  the  lever  on  would  not  pull  with  the 
lever?  A.  Wouldn't  pull.  Q.  You  may  state 
whether  or  not  they  sometimes  get  in  that 
fix  so  tbey  won't  pulL  A.  Several  times.  Q. 
Now,  these  cars  slacked  back  on  you  and 
smashed  your  arm.  In  what  condition  was 
your  arm  in  then?  A.  It  was  all  crushed  at 
the  elbow.  •  •  •  It  was  not  an  extraordi- 
nary thing  for  me  to  couple  cars  that  had 
deadwoods.  I  understand  how  to  couple 
them  and  uncouple  them,  and  did  while  I 
was  working  on  the  line  between  Battle 
Creek  and  Goshen.  I  had  uncoupled  a  great 
number  of  them  I  presume  that  year.  »  •  • 
Q.  But  your  business  called  on  you  to  couple 
cars  and  uncouple  cars?  A.  Yes,  sir;  I  had 
been  doing  that  service  during  these  years, 
and  I  had  continued  to  couple  and  uncouple 
cars  haying  deadwoods.  Q.  So,  you  were 
familiar  with  the  deadwood  couplipg?  A. 
Well,  they  ain't  so  plenty.  You  don't  see 
them  every  day.  Q.  I  know,  but  you  were 
familiar  with  them?  A.  Oh,  yes;  I  have 
had  them  on  the  trains  I  have  been  on.  I 
have  coupled  them  and  uncoupled  them,  so 
that  it  was  not  an  unusual  proposition  to  me 
to  uncouple  them  or  couple  them.  •  •  • 
Q.  What  did  you  do  when  you  got  there? 
A.  Well,  the  first  thing  I  done  I  cut  the  air, 
and  then  I  took  hold  of  this —  Q.  (inter- 
rupting). You  cut  the  air?  A.  I  cut  the  air. 
Q.  Then  what  did  you  do?  A.  Took  hold  of 
the  lever,  and  got  the  slack,  and  I  couldn't 
pull  the  pin.  Q.  How  did  you  get  the  slack? 
A.  I  motioned  for  him  to  give  me  the  slack. 
Q.  Motioned  the  engineer  to  give  you  the 
slack?  A.  Yes,  sir.  Q.  And  then  you  tried 
this  lever?  A.  Tried  this  lever,  and  couldn't 
make  it.  Q.  You  tried  them  with  both  hands? 
A.  Yes,  sir.  Q.  Did  you  try  them  thoroughly? 
A.  Yes,  sir.  Q.  How  many  times  would  you 
say  you  tried  to  lift  it?  A.  Oh,  I  should 
Judge  three  times.  Q.  You  were  satisfied  that 
you  could  not  lift  that  pin  with  that  lever? 
A*  Yes,  sir.  Q.  And  you  had  the  slack  as 
you  wanted  it?  A.  Yes,  sir.  Q.  You  fully 
understood  at  that  time  that  you  were  un- 
able by  the  use  of  the  lever  to  lift  that  pin? 
A.  Yes,  sir.  ♦  *  •  Q.  You  knew  you  could 
step  to  the  side  of  the  car  as  easily  there 
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as  from  any  point?  A.  I  couldn't  step  to  the 
car  and  give  him  a  signal,  and  hang  on  to 
the  pin  at  the  same  time.  Q.  How  did  you 
expect  to  do  that  by  reaching  your  arm  In 
between  the  deadwoods  and  getting  hold  of 
the  pin?  Answer  fully.  A.  I  expected  to 
reach  over  the  deadwoods.  I  hadn't  got  hold 
of  the  pin  when  the  slack  came  back  and 
caught  me.  The  slack  come  back,  and  caught 
me  without  any  signal  at  all.  Q.  Tou  know 
slack  is  likely  to  come  back  on  a  freight 
train?  A.  Ito;  I  don't  when  the  engine  Is 
pulling  on  It.  Q.  Tou  have  frequently  known 
slack  to  come  back?  A.  Yes,  sir.  '  Q,  Yon 
know  It  is  liable  to  do  that  on  a  grade?  A. 
It  Is  liable  to,  but  the  engine  was  holding  It. 
Q.  Even  though  the  engine  Is  holding  It  the 
slack  Is  liable  to  come  back,  and  yon  know 
that?  A.  No;  not  when  the  engine  Is  pull- 
ing. Q.  But,  if  there  was  slack  between  your 
position  and  the  engine,  you  knew  it  was 
liable  to  come  back?  A.  Why,  It  is  liable; 
yes.  Q.  And  you  knew,  if  you  stuck  your 
hand  In  between  those  deadwoods,  you  were 
liable  to  have  it  mashed,  didn't  you?  A. 
Why,  certainly.  •  •  •  The  train  was  on 
the  curve  at  the  time  this  occurred.  I  was 
on  the  inside,  so  that  both  ends  of  the  train 
could  be  seen  by  looking  out,  and  both  ends 
could  see  me.  That  is  why  I  went  to  the 
inside  of  the  curve,  so  I  would  be  in  sight 
and  give  the  signal  from  there.  Q.  I  will 
ask  you  the  further  question:  Can  the  en- 
gineer or  had  the  engineer  any  authority  or 
right  to  slack  back  until  you  told  him  to  by 
your  signal?  A.  No.  The  engineer  and  the 
uncoupling  were  under  my  orders.  Q.  And, 
when  you  went  In  to  uncouple,  you  had  a 
right  to  believe  that  he  would  not  slack  back 
except  on  your  signal?     A.  On   my  signal. 

•  •  •  Q.  So  you  say  the  engineer  caused 
the  cars  to  come  back  and  crush  your  arm? 
A.  I  say  he  must  have  caused  it  because  they 
came  back  with  such  main  force.  Q.  Well, 
that  is  your  claim?  A.  Tes,  sir.  Q.  Tou 
want  this  record  to  show  that  to  be  your 
Claim?  A.  That  he  must  have  let  the  slack 
back  on  me.  He  let  It  come  back  with  such 
force.    Q.  That  is  right.  Is  it?    A.  Yes.  sir. 

*  •  •  Q.  So  that  under  your  rules  and  reg- 
ulations the  engineer  would  not  move  until 
you  signaled  him  to  move?  A.  No.  Q.  That 
is  right,  is  It?  A.  Yes,  sir.  •  •  •  I  was  on 
the  fireman's  side  of  the  train  and  the  curve 
was  on  that  side.  I  could  see  the  way  car 
and  the  engine.  It  was  our  purpose  to  get 
that  train  up  the  grade.  The  engine  was 
headed  up  the  grade.  I  had  tried  to  raise 
the  lever.  That  I  couldn't  do.  Q.  Now,  In 
order  to  pull  that  pin  with  your  hand,  you 
had  to  have  slack,  didn't  you?  A.  Yes,  sir. 
Q.  And,  before  you  went  in  to  pull  that  pin, 
you  signaled  for  slack  to  the  fireman?  A. 
What,  the  first  time?  Q.  No ;  the  last  time. 
A.  No,  sir.  Q.  When  you  went  in  to  pull  the 
pin?  A.  No,  sir.  Q.  How  did  you  expect  to 
pull  that  pin  without  slack?    A.  I  was  going 


to  wait  until  I  got  hold  of  the  pin  and  got 
squared  away  before  I  give  the  signal  for  the' 
■ilack.  Q.  You  knew  the  engine  was  hold- 
ing that  train  on  the  grade?  A.  Yes,  sir.  Q. 
How  did  you  expect  to  pull  that  pin  wltb 
your  hand  without  slack?  A.  I  didn't  ex- 
pect to  pull  it  without  slack.  Q.  Then  you 
signaled  for  slack  before  you  went  in,  didn't 
you?  A.  No,  sir.  Q.  But  if  yon  did  not  ex- 
pect to  pull  that  pin  without  slacking,  ap 
you  say,  what  did  you  go  in  there  for?  A. 
I  went  in  to  see  if  I  could  get  hold  of  that 
pin,  and,  if  so,  I  could  raise  it  up,  and  then 
give  the  slack.  Q.  I  thought  you  said  you 
could  not  raise  it  witbouE  getting  the  slack? 
A.  I  could  get  hold  of  it,  then  reach  out,  and 
give  a  signal  for  slack.  Q.  What  do  yon 
mean?  A.  I  mean  to  get  in  there  and  get 
hold  of  that  pin  and  get  all  ready  for  the 
slack  before  I  give  the  signal  for  It.  Q.  Do 
you  mean  to  say  you  could  reach  down  over 
those  deadwoods  and  get  hold  of  that  pin, 
and  from  that  position  signal  the  engineer? 
A.  That  was  what  I  was  going  to  try  to  do. 
Q.  You  say  you  were  going  to  try  to  do  that? 
A.  Yes,  sir.  Q.  And  you  were  going  to  hold 
on  to  that  pin  and  hold  It  up  with  one  hand 
while  you  signaled  the  fireman  with  the  oth- 
er? A.  I  was  going  to  hold  It  up  with  one 
hand  and  signal  back  "with  the  other.  Q. 
And  that  was  what  you  were  trying  to  do? 
A.  Yes,  sir.  Q.  There  is  no  mistake  about 
that?  A.  No,  sir.  Q.  Well,  that  would— it 
would  be  about  as  far  as  you  could  reach 
possibly,  wouldn't  It?  From  your  hand  on  that 
pin  to  the  outside  of  the  car?  A.  Yes,  sir. 
Q.  But  you  were  going  to  try  it?  A.  I  was 
going  to  see  If  I  could  make  It.  Q.  You  did 
not  know  certain  whether  you  could  make  it 
or  not,  but  you  were  going  to  try  It?  A. 
I  was  going  to  see  if  I  could  get  there  and 
get  hold  of  that  pin  and  give  the  fireman  a 
signal  to  come  back  and  give  me  the  slack.  Q. 
And,  as  yon  say,  before  yon  got  your  hand 
to  the  pin,  the  slack  came  back?  A.  Slack 
came  back.  Q.  You  were  then  reaching  for 
the  pin?  A.  I  was  Just  reaching  over  to 
get  the  pin.  Q.  And  the  slack  came  back?  A. 
Yes,  sir.  Q.  And  you  say  you  were  trying 
to  keep  your  arm  above  the  deadwoods? 
A.  Why,  yes ;  reaching  and  Just  made  an  effort 
to  get  hold  of  the  pin  when  the  slack  come 
back  and  caught  my  arm.  Q.  Your  arm,  of 
course,  was  not  higher  up  than  the  dead- 
woods?  A.  It  couldn't  have  been.  Q.  So  yon 
did  not  keep  your  arm  above  the  deadwoods, 
but  you  reached  In  through  the  deadwoods? 
A.  Why,  that  is  the  way  it  must  have  been. 
*  *  *  The  only  danger  it  would  be  was 
for  me  reaching  over  there  was  for  the  en- 
gineer to  let  the  slack  bade  on  me.  Other- 
wise, it  was  perfectly  safe.  From  the  other 
side  of  the  train  as  It  stood  on  the  curve  I 
couldn't  see  the  engine  from  the  car.  The 
curve  there  is  quite  a  sharp  curve  there ;  ex- 
traordinary sharp  curve.  Where  I  first  tried 
to  raise  the  lever,  tboe  was  another  lever 
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on  the  oppoalte  side  of  the  car.  The  \eyen 
of  the  same  car  are  not  on  the  same  side  of 
the  car.  For  example  If  a  car  was  headed 
north  and  on  the  north  end  there  was  a  lever 
on  the  left  Bide  of  that  car,  on  the  rear  of 
that  car  there  would  be  a  lever  at  the  right 
hand.  That  Is  the  way  they  are  made,  and 
that  is  the  way  these  cars  are  equipped.  The 
train  was  headed  north.  I  was  on  the  left- 
hand  side  of  the  train.  *  *  *  Q.  So  you 
■were  unable  to  advise  the  court  as  to  wheth- 
er or  not  there  was  anything  defective  with 
this  lever,  or  either  of  those  levers?  A. 
Well,  I  can  advise  them  that  one  lever  that 
I  tried  to  work  wouldn't  work,  but  I  couldn't 
say  what  was  the  matter  with  it  that  It 
didn't  work,  and  the  other  lever  on  the  other 
side  I  didn't  get  across  there  because  there 
was  no  chance  to  give  a  signal  neither  to'  the 
way  car  or  the  engine,  so  I  would  be  prac- 
tically no  good  at  all  there.  Q.  You  saw 
nothing  defective  about  it?  A.  No  more  than 
the  lever  didn't  come  way  across  on  the  side 
I  was  on." 

Counsel  for  the  defendant  argue  nine 
groups  of  errors.  They  have  all  been  exam- 
ined, but  we  think  the  following  the  impor- 
tant ones  calling  for  discussion:  (1)  Did  the 
testimony  for  plaintiff  bo  clearly  establish 
negligence  upon  his  part  as  to  preclude  a  re- 
covery? (2)  Should  the  court  have  directed 
a  verdict  because  the  cars  which  were  for- 
eign cars  were  inspected  by  an  inspector 
who  was  a  fellow  servant  of  plaintiff?  (3) 
It  is  claimed  no  negligence  was  shown  on  the 
part  of  defendant,  and  for  that  reason  a  ver- 
dict should  have  been  directed.  (4)  Should 
the  case  be  reversed  because  of  the  improper 
arRument  made  to  the  Jury  by  counsel  for 
plaintiff? 

We  will  take  up  these  questions  in  the  or- 
der mentioned: 

1.  Was  plaintiff  guilty  of  contributory  neg- 
ligence as  a  matter  of  law?  The  statute,  so 
far  as  relates  to  the  couplings  in  use  upon 
this  occasion,  required  "some  form  of  safe- 
ty coupler  or  safety  coupling  device  by  which 
the  cars  can  be  coupled  and  uncoupled  from 
either  side  of  the  train  without  the  necessity 
of  going  between  the  cars:  »  •  «  Provid- 
ed further  that  no  freight  car  shall  be  run 
apon  any  of  the  railroads  within  this  state 
after  the  first  of  January,  eighteen  hundred 
and  ninety-one,  unless  furnished  with  safety 
couplers  as  provided  by  this  act"  Comp. 
Liaws,  f  5611.  In  Swlck  v.  JCtna  Portland 
Cement  Co.,  147  Mich.  454,  111  N.  W.  110,  it 
was  held  that,  as  the  doctrine  of  the  assump- 
tion of  risk  by  the  employ^  rests  upon  the 
contract  of  emidoyment,  as  the  master  can- 
not legally  contract  to  violate  a  statute,  the 
servant  does  not  assume  a  risk  growing  out 
of  an  omission  to  perform  a  statutory  duty. 
In  the  same  case  there  is  an  elaborate  dls- 
cnasion  of  the  difference  between  the  doc> 
trines  of  assumed  risk  and  contributory  neg- 
ligence, and  In  the  opinion  it  Is  said  that 
the  latter  defense  may  be  open  when  the 


fonqer  may  not  be  made.  We  have  quoted 
very  fully  from  the  testimony  of  plaintiff  to 
show  how  the  accident  occurred,  and  what 
knowledge  he  had  of  the  situation. 

There  is  testimony  in  the  case  that  many 
automatic  couplers  have  a  bar,  to  which  the 
diain  is  attached  that  lifts  the  pin,  which 
extends  clear  across  the  end  of  the  car  with 
a  lever  at  each  end.  The  cars  upon  this 
train  were  so  equipped  that,  when  plaintiff 
failed  to  lift  the  pin  with  the  lever  which  he 
says  he  repeatedly  tried  to  do,  he  was  com- 
pelled either  to  try  to  lift  tlie  pin  the  way 
he  did  try  or  else  to  go  around  the  car  and 
lift  the  lever.  If  he  did  this,  he  could  not 
be  seen  by  the  raiglneer,  and  he  would  be  in 
a  position  where  he  could  not  control  the 
movements  of  the  train.  The  statute  does 
not  contemplate  that  the  equipment  may  be 
such  that  the  brakemen  can  uncouple  the 
car  from  one  side  or  the  other  of  the  train 
without  the  need  of  going  between  the  cars, 
but  the  provision  is  that  the  equipment  shall 
be  such  that  the  car  can  be  coupled  or 
uncoupled  from  either  tilde  of  the  train 
without  the  necessity  of  going  between  the 
cars.  The  brakeman  has  the  right  to  expect 
a  device  which  will  allow  him  to  uncouple 
the  car  from  either  side  of  the  train.  It  is 
clear  from  the  testimony  of  the  plaintiff  that 
he  tried  and  failed  to  separate  the  train 
without  the  necessity  of  going  between  the 
cars,  and  that  the  only  way  the  car  could  be 
uncoupled  from  the  side  of  the  train  upon 
which  he  stood  was  to  do  just  what  he  at- 
tempted to  do.  It  should  not  be  forgotten 
that  this  train  was  not  stalled  in  a  yard, 
but  it  was  stalled  between  stations  and  block- 
ed the  only  track  between  stations,  and  no 
train  could  pass  until  the  train  continued  its 
Journey,  and  its  continuing  on  was  import 
tant.  The  whole  situation  was  before  the 
plaintiff.  He  was  in  a  difficult  situation. 
We  think  it  cannot  be  said  In  the  light  of  the 
testimony  and  the  situation  as  a  matter  of 
law  that  plaintiff  was  guilty  of  contributory 
negligence,  but  the  -testimony  preseuts  a 
question  for  the  Jury.  See  De  Calr  v.  Rail- 
road Ca,  133  Mich.  578,  95  N.  W.  726;  Gil- 
lespie V.  Railroad  Co.,  150  Mich.  304,  118  N. 
W.  1110;  Smith  v.  D.  U.  H.,  155  Mich.  466, 
119  N.  W.  640. 

2.  The  record  discloses  that  the  foreign 
cars  were  inspected  the  morning  of  the  day 
when  the  accident  happened,  and  It  is  in- 
sisted the  inspector  is  a  fellow  servant  of  the 
plaintiff,  and  because  of  this  inspection  de- 
fendant is  relieved  of  liability ;  counsel  cit- 
ing Lellis  V.  M.  C.  R.  R.,  124  Mich.  37,  82  N. 
W.  828,  70  li.  R.  A.  598,  and  some  of  the 
cases  cited  therein.  An  examination  of  these 
cases  will  show  that  in  none  of  them  was 
the  question  of  neglect  of  a  statutory  duty 
Involved. 

3.  Was  no  negligence  shown  on  the  part  of 
defendant?  The  statute  requires  the  use  of 
a  coupling  device  "by  which  the  cars  can  he 
coupled  and  uncoupled  from  eithw  side  of 
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the  train  without  the  necessity  of  going  be- 
tween the  cars";  and  forbids  the  use  of 
cars  without  such  a  device.  In  Toledo,  St, 
I*  &  W.  R.  Co.  ▼.  Kountz,  168  Fed.  832,  84 
C.  C.  A.  244,  Judge  Knappen,  speaking  for 
the  court,  said:  "Request  No.  16  asked  an 
Instruction  that  if  the  jury  'should  find  that 
Miner,  before  he  attempted  to  cross  the 
tracks,  knew  that  the  defendant's  train  was 
approaching  at  a  rapid  rate  of  speed,  and 
with  such  knowledge  attempted  to  cross  the 
track  ahead  of  said  train,  and  that  this  was 
the  proximate  cause  of  his  death,  as  said 
term  has  been  defined  to  you  above,  then  you 
are  Instructed  that  the  plalntifC  Is  not  en- 
titled to  recover.'  This  requested  instruc- 
tion, It  will  be  seen,  proceeded  upon  the  the- 
ory that,  If  Miller's  act  In  crossing  the  tracks 
ahead  of  the  train  was  the  proximate  cause 
of  his  death,  there  could  be  no  recovery,  even 
though  such  crossing  was  In  the  regular  dis- 
charge of  his  duty,  and  although  he  bad  no 
other  way  to  go  to  his  station  except  by 
crossing  the  tracks,  and  notwithstanding  his 
conduct  was  entirely  free  from  negligence. 
The  jury  was  permitted  under  the  charge  of 
the  court  to  find  for  the  plaintiff  only  upon 
the  theory  that  Miller's  death  was  caused  by 
the  catching  of  his  foot  In  the  unblocked 
frog.  The  failure  of  defendant  to  comply 
with  the  statutory  requirement  of  blocking 
the  frog  was  negligence  as  matter  of  law. 
C.  H.  &  D.  Ry.  Co.  V.  Van  Home,  69  Fed. 
130,  140, 16  O.  C.  A.  182 ;  Lake  Erie  &  West- 
ern Ry.  Co.  V.  Craig,  73  Fed.  642,  19  C.  C. 
A.  631 ;  Narramore  v.  C,  C,  O.  &  St  L.  Ry. 
Co.,  96  Fed.  298,  300,  87  C.  C.  A.  499,  48 
L.  R.  A.  68.  The  statute  is  designed  for  the 
protection,  not  only  of  employes  who  may 
step  Into  them,  but  of  those  dragged  or  push- 
ed into  them  by  an  engine.  Cooper  v.  Bal- 
timore &  Ohio  Ry.  Co.,  159  Fed.  82,  86  C. 
C.  A.  272.  16  li.  R.  A.  (N.  S.)  ,715."  In  the 
icase  of  Railway  Co.  v.  Taylor,  210  U.  S.  281, 
28  Sup.  Ct  616,  52  L.  Ed.  1061,  Involving  the 
coustruction  of  a  statute  which  provided 
"And  after  July  first,  .eighteen  hundred  and 
ninety  five,  no  cars  either  loaded  or  unload- 
ed shall  be  used  in  Interstate  traffic  which 
do  not  comply  with  the  standard  above  pro- 
vided for,"  Justice  Moody,  speaking  for  the 
court,  said:  "The  evidence  ediowed  that 
drawbars,  which,  as  originally  constructed, 
are  of  standard  height,  are  lowered  by  the 
natural  effect  of  proper  use;  that,  in  addi- 
tion to  the  correction  of  this  tendaicy  by 
general  repair,,  devices  called  shims,  which 
are  metallic  wedges  of  different  thickness, 
are  employed  to  raise  the  lowered  drawbar 
to  the  legal  standard;  and  that  in  the  ca- 
boose of  this  train  the  railroad  furnished  a 
sufficient  supply  of  these  shims,  which  it  was 
the  duty  of  the  conductor  or  brakeman  to 
use  as  occasion  demanded.  On  this  state  of 
the  evidence  the  defendant  was  refused  in- 
structions, in  substance,  that  if  the  defend- 
ant furnished  cars  which  were  constructed 
wltb.  drawbtirs  of  a  standard  height,  and 


furnished  shims  to  competent  Inspectors  and 
trainmen  and  used  reasonaUe  care  to  keep 
the  drawbars  at  a  reasonable  height,  it  had 
complied  with  its  statutory  duty,  and,  if  the 
lowering  of  the  drawbar  resulted  from  the 
failure  to  use  the  shims,  that  was  the  negli- 
gence of  a  fellow  servant,  for  which  the  de- 
fendant was  not  responsible.  In  deciding  the 
questions  thus  raised  upon  whldi  the  courts 
have  differed  (St  Louis  &  S.  F.  Ry.  v.  Delk, 
158  Fed.  931  [86  G.  G.  A.  95]),  we  need  not 
enter  into  the  wUdemess  of  cases  upon  the 
common-law  duty  of  the  employer  to  use 
reasonable  care  to  furnish  his  employ^  rea- 
sonably safe  toolSk  machinery,  and  applian- 
ces, or  consider  when  and  how  far  that  duty 
may  be  performed  by  delegating  it  to  suita- 
ble persons  for  whose  default  the  employer 
is  not  responsible.  In  the  case  before  us, 
the  liability  of  the  defendant  does  not  grow- 
out  of  the  common-law  duty  of  master  to' 
servant  The  Congress,  not  satisfied  with 
the  common-law  duty  and  its  resulting  lia- 
bility, has  prescribed  and  defined  the  duty  by 
statute.  We  have  nothing  to  do  but  to  as- 
certain and  declare  the  meaning  of  a  few 
simple  words  in  which  the  duty  is  described. 
It  is  enacted  that:  'No  cars,  either  loaded  or 
unloaded,  shall  be  used  in  Interstate  traffic 
which  do  not  comply  with  the  standard.' 
There  is  no  escape  from  the  meaning  of  these 
words.  Explanation  cannot  clarify  them, 
and  ought  not  to  be  employed  to  confuse 
Uiem  or  lessen  their  significance.  The  ob- 
vious purpose  of  the  Legislature  was  to  sup- 
plant the  qualified  duty  of  the  common  law 
with  an  absolute  duty  deemed  by  it  more 
just  If  the  railroad  does  in  point  of  fact 
use  cars  which  do  not  comply  with  the  stan- 
dard, it  violates  the  plain  prohibitions  of  the 
law,  and  there  arises  from  that  violation  the 
liability  to  make  compensation  to  one  who  is 
injured  by  it  It  is  urged  that  this  is  a 
harsh  construction.  To  this  we  reply  that. 
If  it  be  the  true  construction.  Its  harshness 
Is  no  concern  of  the  courts.  They  have  no 
responsibility  for  the  justice  or  wisdom  of 
legislation,  and  no  duty  except  to  enforce  the 
law  as  it  is  written,  unless  it  is  clearly  be- 
yond the  constitutional  power  of  the  law- 
making body.  It  Is  said  that  the  liability 
under  the  statute,  as  thus  construed.  Imposes 
so  great  a  hardship  upon  the  railroads  that 
It  ought  not  to  be  supposed  that  Congress  in- 
tended  it  Certainly  the  statute  ought  not  to 
be  given  an  absurd  or  utterly  unreasonable 
Interpretation  leading  to  hardship  and  in- 
justice, if  any  other  interpretation  la  rea- 
sonably possible.  But  this  argument  is  a 
dangerous  one,  and  never  should  be  heeded 
where  the  hardship  would  be  occasional  and 
exceptional.  It  would  be  better,  It.was  once 
said  by  Lord  BJldon,  to  look  hardship  in  the 
face  rather  than  break  down  the  rules  of 
law.  But,  when  applied  to  the  case  at  bar, 
the  argument  of  hardship  ia  plausible  only 
when  the  attention  is  directed  to  the  material 
interest  of  the  employer  to  the  exdosion  of 
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the  Interests  of  the  esa^oyt  and  of  tbe  pnb- 
lie.  Where  an  Injury  happens  through  the 
absence  of  a  safe  drawbar,  there  must  be 
hardship.  Such  an  injury  must  be  an  irrep- 
arable misfortune  to  some  one.  If  It  must 
be  borne  entirely  by  him  who  suffers  it  that 
is  a  hardship  to  him.  If  Its  burden  is  trans- 
ferred, as  far  as  It  is  capable  of  transfer,  to 
the  employer.  It  is  a  hardship  to  him.  It  is 
qnlte  conceivable  that  Congress,  contemplat- 
ing the  Inevitable  hardship  of  such  Injuries, 
and  hoping  to  diminish  the  economic  loss  to 
the  community  resulting  from  them,  should 
deem  it  wise  to  impose  their  burdens  upon 
those  who  could  measurably  control  their 
causes,  instead  of  npon  those  who  are  In  the 
main  helpless  In  that  regard."  The  business 
of  brakeman  at  the  best  is  an  exceedingly 
hazardous  one.  The  Legislature  has  attempt- 
ed to  diminish  its  hazards  by  the  enactment 
of  this  statute.  The  language  used  is  plain 
and  unequivocal,  and  should  be  given  its  or- 
dinary meaning. 

In  Layzell  v.  Somers  Coal  Co.,  156  Mich. 
268,  117  N.  W.  179,  120  N.  W.  996,  the  opin- 
ion quotes  at  length  and  with  approval  from 
the  opinion  in  Railway  Co.  v.  Taylor,  supra. 
See,  also.  Railway  Co.  v.  Winkler,  4  Pen. 
(Del.)  387,  56  Atl.  112.  In  the  case  at  bar 
the  testimony  of  the  plaintiff  is  that  he  at- 
tempted to  uncouple  the  cars  without  going 
between  them  and  was  unable  to  do  so.  We 
think  the  jury  was  authorized  to  draw  the 
inference  from  his  testimony  that  defendant 
had  neglected  to  use  a  coupling  device  upon 
tbe  care  that  were  required  to  be  uncoupled 
by  which  they  could  be  uncoupled  from  ei- 
ther side  of  the  train  vtrlthout  the  necessity 
t^  going  between  the  cars. 

4.  Should  the  case  be  reversed  because  of 
tbe  argument  of  counsel  for  plaintiff?  Some 
of  the  argument  was  improper,  and  ought 
not  to  have  been  made.  As  to  some  of  it,  the 
trial  judge  In  the  presence  of  the  jury  chld- 
ed  the  counsel.  Some  of  the  argument  was 
a  reply  to  the  Improper  argument  of  counsel 
for  the  plaintiff.  While  some  portions  of  the 
arguments  made  should  be  crasured,  we  do 
not  think  the  case  should  be  reversed  becauwe 
of  tbem.  See  Beauerle  ▼.  Railroad  Co.,  152 
Mich.  345,  116  N.  W.  424. 

Judgment  is  affirmed. 


HARRIS  T.  CRAWLBT. 
(Snpreme  Court  of  Michigan.     May  7,   1910.) 

X,   IKTANTS   (I    72*)   —  PsBBORAt.   INJURIES  — 

Dauaoes  Rbcovkbable. 

An  infant  daoghter,  living  with  her  father 
and  caring  for  the  house,  may  not  recover  for 
loss  of  ability  to  work  during  minority  in  con- 
■eqnence  of  a  personal  injury,  unless  she  haa 
been  entancipated. 

[Bd.  Note.— F<»  other  eases,  see  Infants,  Cent 
Dtir.  H  180-185;  Dec.  Dig.  1 72.*] 


2.  IIO-AKTS   ({   50*)  —  ConiSACn— MEDICIRB-f- 
LdABILITT. 

Though  a  father  owes  a  child  the  duty  of 
providing  medicine,  where  he  refuses  or  is  un- 
able to  do  so,  the  diild  may  be  liable  therefor. 
[Eld.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  i  117;   Dec.  Dig.  {  50.*] 

8.  Theateks  and  Shows  (8  6*)— Injtjbt  to 
Patron — Negligencb— Actions— Evidence. 
The  fact  that  one  filed  a  bond  to  release  a 
merry-go-round  from  attachment  in  a  suit  for 
injuries  to  a  child  falling  therefrom  did  not 
shew  that  he  ran  the  appliance  himself,  or  that 
he  was  necessarily  responsible  for  the  negli- 
gence of  the  person  operating  it,  though  the 
bond  showed  his  ownership,  and  could  be  used 
as  an  admission  of  ownership,  hot  there  must 
be  evidence  connecting  him  with  the  injury  to 
authorize  a  judgment  against  him. 

[Ed.  Note. — For  other  cases,  see  lleaters  aqd 
Shows,  Dec.  Dig.  §  6.*] 

Elrror  to  Circuit  Cou;-t  Eaton  County; 
Clement  Smith,  Judge. 

Action  by  Bemlce  Harris,  by  her  next 
friend,  against  Peter  Crawley.  There  was  a 
judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed,  and  new  trial  ordered. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,  and  BROOKE,  JJ. 

Chas.  A.  Watt  (J.  B.  Judkins,  of  counsel), 
for  appellant  G.  D.  Blasler  and  A.  O. 
Fleury,  for  a;^>ellee. 

HOOKER,  J.  The  plaintiff  recovered  n 
judgment  against  defendant  Crawley,  for- In- 
juries caused  by  a  fall  from  a  "carousal"  or 
"merry-go-round"  In  operation  at  a  fair.  She 
was  a  girl  in  her  teens,  who  lived  with  her 
father,  a  widower,  and  cared  for  the  house. 
She  was  permitted  to  recover  damages  for 
medical  attendance,  and  for  "damage  in  her 
daily  avocation."  We  feel  constrained  to 
reverse  the  judgment  for  the  latter  reason, 
as  the  right  to  recover  for  her  loss  of  ability 
to  work  during  her  minority  belongs  to  her 
father,  unless  she  has  been  emancipated, 
which  did  not  ai^iear.  She  should  not  have 
been  allowed  such  damages  for  that  period. 
Reeder  v.  Moore,  95  Mich.  594,  65  N.  W.  436. 

It  is  also  contended  that  she  should  not 
have  been  allowed  to  recover  for  expenses 
of  medical  attendance,  which  it  is  claimed 
were  chargeable  against  her  father,  but  not 
against  her.  It  is  true  that  a  father  owes 
a  child  the  duty  of  providing  such  things  as 
support  and  medical  attendance  and  care, 
but  it  is  also  true  that  where  he  refuses  or 
Is  unable  to  furnish  it  a  child  may  be  liable 
for  necessaries  furnished  it  This  question 
was  not  very  fully  discussed,  and  we  there- 
fore do  not  decide  whether  the  rule  can  be 
applied  in  this  case  or  not 

Another  point  should  be  noticed,  viz.,  the 
fact  that  nowhere  in  the  evidence  is  the  de- 
fendant connected  with  the  injury.  It  is  a 
fact  that  the  plaintiff  testified  to  conduct  of 
the  "merry-go-round  man,"  but  she  does  not 
identify  Crawley  as  such  man.  It  is  urged 
at  the  hearing  that  the  fact  that  Crawley 
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filed  a  bond  to  release  the  machine  from  at- 
tachment Justifies  the  Inference  that  he  was 
owner.  The  twnd  Is  not  shown  In  the  print- 
ed record;  and,  while  If  It  showed  owner- 
ship by  Crawley  (and  perhaps  it  does),  it 
could  be  used  as  an  admission  of  ownership, 
it  does  not  follow  that  he  was  running  the 
machine  himself,  or  that  be  was  necessarily 
responsible  for  the  neglect  of  the  man  In 
charge,  who  may  have  been  operating  it  on 
his  own  or  another's  account  Ttils  Is  men- 
tioned because  the  subject  may  be  important 
In  another  trial. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


WBSTQATB  v.  AI>RIAN  TP. 
(Supreme  Court  of  Michigan.     May  7,  1910.) 

1.  STATXirTKS  (i   lOe*)— TiTLB— AKENDMSNTB. 

An  amendment  does  not  violate  Const,  art 
4,  S  20,  requiring  the  object  of  an  act  to  be 
expressed  in  the  title,  If  It  might  have  been 
incorporated  in  the  act  under  its  original  title. 
(£>d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  136-139;   Dec.  Dig.  g  lOa*] 

2.  STATnxBS  (I  123*)— Titles— Pbovibions  Re- 
latino  TO  PABTKrUtAB   SUBJECTS— ToWNS— 

Right  of  Action  Aoainst— "Regulate." 

Pub.  Acts  1887,  No.  145,  is  entitled  "An 

act  to  regulate  the  use  of  steam  engines,  steam 

wagons  or  other  vehicles  which  are  in  whole  or 

In  part  operated  by  steam,  on  the  public  high- 

Kys  of  this  stat^  which  act  was  amended  by 
b.  Acts  1908,  No.  71,  providing  that  no  town- 
ship shall  be  liable  for  damages  sustained  by 
the  breaking  of  any  bridge  by  any  steam  engine 
weighing  more  than  six  tons.  Held,  that  the 
ifpnl  "regulate"  included  both  government  and 
restriction,  and  broad  powers  could  be  exercised 
thereunder,  and  the  subject-matter  of  the  amend- 
ment was  included  within  the  title  of  the  orig^ 
inal  act. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  f  123.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6(Hl-6047 ;   vol.  8,  p.  7782.] 

8.  Statutes  (g  109*)  —  Titles— Subject  of 

Act. 

Any  provisions  germane  to  the  subject  ex- 
pressed la  the  title  may  be  included  in  the  act 
or  added  thereto  by  amendment,  if  the  title 
nilrly  expresses  the  subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {§  136-139;   Dec.  Dig.  {  109.*] 

4.  Highways   (J    187*)  —  Tobts  —  Defective 
Highway— Right  of  Action— Abolition. 

A  right  of  action  against  a  townsliip  for 
damages  for  injuries  received  upon  highways  be- 
cause of  the  negligence  of  the  municipality  be- 
ing purely  statutory,  the  Legislature  may 
abridge  or  abolish  it. 

[E>].  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  }  478;   Dec  Dig.  $  187.*] 

5.  Statutes  (8  123*)— Amendments— Statutb 

RErEALED. 

That  the  Iiegislature  sbridged  a  right  of  ac- 
tion against  a  township  for  injuries  sustained 
on  a  highway  by  its  negligence,  by  amendment 
to  an  act  other  than  that  given  the  right  of  ac- 
tion, would  not  aSect  the  validity  of  the  amend- 
ment. 

[Eld.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  §  123.*] 


Error  to  Circuit  Court,  Lenawee  Oounty; 
John  Ia  O'Mealey,  Judge. 

Action  by  Robert  Westgate  against  the 
Township  of  Adrian.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

Argued  before  MOORE,  P.  J.,  and  McAE/- 
VAY,  BROOKE,  BLAIR,  and  STONE,  J  J. 

Smith,  Baldwin  &  Alexander,  for  appel- 
lant   Bird  &  Sampson,  for  appellee. 

BROOKE,  J.  Plaintiff  is  the  owner  of  a 
steam  traction  engine,  used  by  him  to  pro- 
vide power  to  run  a  threshing  machine  or 
grain  separator.  When  moving  from  farm 
to  farm,  plaintiff  usually  hitched  the  sepa- 
rator behind  the  engine,  which  furnished  the 
power  to  propel  itself  and  haul  the  sepa- 
rator. The  engine,  when  supplied  with  the 
water  necessary  for  its  operation,  weiicbed 
approximately  eight  tons.  On  September  9, 
1907,  while  moving  said  engine  over  a  bridge 
located  upon  one  of  defendant's  hlghwnys, 
the  bridge  collapsed,  permitting  the  engine 
to  fall  through  and  become  damaged.  A 
verdict  having  been  directed  for  the  defend- 
ant, plaintiff  has  removed  the  case  to  this 
court  by  writ  of  error. 

The  title  of  the  original  act  (Act  No.  145, 
Pub.  Acts  1887)  Is  as  follows:  "An  act  to 
regulate  the  use  of  steam  engines,  steam 
wagons  or  other  vehicles,  which  are.  in 
whole  or  in  part  operated  by  steam,  on  the 
public  highways  of  this  state,  and  to  prohib- 
it the  blowing  of  steam  whistles  upon  the 
public  highways  of  this  state."  By  Art  No. 
71,  Pub.  Acts  1903,  the  original  act  was 
amended  by  providing  "that  no  township 
stiall  be  liable  for  any  damages  sustnlned 
by  the  breakage  of  any  bridge  or  culvert  by 
any  steam  engine  or  steam  vehicle,  welahing 
more  than  six  tons."  It  is  the  contention 
of  appellant  that  this  amendment  is  uncon- 
stitutional, for  the  reason  that  the  title  to 
the  act  Is  not  broad  enough  to  cover  the  mat- 
ter embraced  in  the  amendment,  and  is 
therefore  in  violation  of  section  20.  art.  4, 
of  the  Constitution.  This  court  has  fre- 
quently held  that.  If  the  amendment  might 
have  been  Incorporated  In  the  act  under  its 
original  title,  this  section  Is  not  violated. 
Pratt  Food  Co.  v.  Bird,  148  :xilch.  631.  112 
N.  W.  701,  118  Am.  St.  Rep.  601;  People  v. 
Gadway,  61  Mich.  28.5.  28  N.  W.  101,  1  Am. 
St  Rep.  57S;  Attorney  General  ex  rel.  Ma.v- 
bury  V.  Bolger,  128  Mich.  STw,  87  N.  W.  366. 
It  win  be  noted  that  the  original  title  con- 
tains the  word  "regulate."  Under  that  term, 
very  broad  powers  may  be  exercised.  It 
means  both  government  and  "restriction.  Dil- 
lon V.  E^rle  Railway  Co.,  19  Misc.  Rep.  116, 
43  N.  Y.  Supp.  320;  City  of  Rochester  v. 
West.  164  N.  T.  510.  58  N.  E.  673.  53  L.  R.  A. 
.548,  79  Am.  St  Rep.  650;  McWethy  v.  Au- 
rora Electric  Light  &  Power  Co.,  202  111. 
218,  67  N.  E.  9.    Any  provisions  germane  to 
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the  subject  expressed  In  the  title  may^  prop- 
erly be  Included  In  the  act,  or  added  thereto 
1>7  amendment  It  is  suflScient  if  the  title 
talrly  expresses  the  subject,  or  is  sufficient- 
ly comprehenslTe  to  Include  the  several  pro- 
▼Islons  relating  to  or  connected  with  that 
subject  Cooley,  Const  Lim.  (6th  Ed.)  172; 
People  T.  Mahaney,  13  Mich.  481;  People 
V.  Krily,  89  Mich.  82.  57  N.  W.  1090;  Soukup 
▼.  Van  Dyke,  109  Mich.  679,  67  N.  W.  911; 
Portln  V.  Bay  caty  Traction,  etc.,  Co.,  184 
Mich.  316,  117  N.  W.  741.  We  think  the 
title  in  question  Is  clearly  broad  enongh  to 
comprehend  the  snbject-matter  of  the  amend- 
ment 

It  is  urged  that  by  the  amendment  the 
right  of  action  conferred  by  section  3442, 
Comp.  Laws  1897,  Is  destroyed  or  abridg- 
ed; that  the  amendment  itself  is  repugnant 
to  section  8442,  supra,  and  therefore  void. 
The  claim  Is  made  that  section  3442,  supra, 
might  properly  have  received  such  an  amend- 
ment, but  that  the  act  under  consideration 
coald  not  The  right  to  recover  damages 
for  injuries  received  upon  the  highways,  etc., 
of  the  state.  In  consequence  of  the  negligence 
of  the  municipality,  is  purely  statutory,  and 
the  Legislature  has  undoubted  power  to  mod- 
1^,  abridge  or  even  abolish,  that  right  by 
appropriate  action.  That  it  chose  to  abridge 
that  right  by  an  amendment  to  one  act  rath- 
er than  another  is  of  no  consequence,  so  long 
as  such  amendment  is  germane  to  the  sub- 
ject of  the  act  amended. 

The  Judgment  is  affirmed. 


SODOEBS  ▼.  SCHRAM  «t  al. 
(Snpreme  Court  of  Michigan.     May  7,  1910.) 

1.  Iif  jxmonon  ({  26*)— Aokquate  Reuedt  at 

liAW. 

Where  the  rights  of  the  parties  depend  on 
tt  question  of  law  merely,  a  bill  cannot  be  main- 
tained to  restrain  defendant  from  suing  at  law. 
[Ed.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {{  24-49,  64-61 ;   Dec.  Dig.  {  26.*] 

2.  iNjtTRcnoii  ({  26*)— Restbaining  Action 

AT  liAW. 

Where  complainant  claims  no  equitable  ti- 
tle, bnt  a  title  In  fee  simple,  and  only  legal  titles 
are  Involved,  equity  will  not  restrain  an  action 
of  ejectment 

[Ed.  Note.— For  other  casen,  see  Injunction, 
Cent.  Dig.  H  54-61 ;   Dec.  Dig.  I  20.*] 

8.  Eqirnrr  (§  22*)— Claims  Against  Estais 

or  Decedent. 

A  conrt  of  egnity  cannot  determine  a  claim 
•gainst  an  estate  arising  from  breach  of  a  con- 
tract made  by  decedent ;  the  probate  conrt  being 
the  proper  fomm. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
IMg.  U  51-62;   Dec.  Dig.  t  22.*] 

4.  BZECOTOBS  AMD  ADmNIBTSATOBS  (|  283*)— 
C1.AIM8. 

One  claiming  against  an  estate  for  breach 
of  a  contract  made  by  decedent  cannot  until 
lie  Iiecomes  a  jndgment  creditor  Interfere  with 
property  in  the  hands  of  the  execntrlz. 

[Ed.   Note.— For  other   cases,   see   Executors 
end  Administrators,  Dec  Dig.  |  283.*] 


5.  INJVNOTIOR  ({  26*)— Adequatx  Rekbdt  at 

IiAW. 

Complainant  alleged  that  he  obtained  title 
to  property  under  foreclosure  of  a  mortgage 
given  by  one  W.  claiming  under  the  will  of  M. ; 
that  after  W.'s  death  two  of  the  latter's  chil- 
dren, made  defendants,  claiming  under  M.'s 
will,  as  remaindermen,  commenced  ejectment 
against  complainant ;  and  that  the  third  hei;, 
also  made  defendant,  was  liable  to  at  any  time 
commence  a  like  snit.  Complainant  prayed 
judgment  establishing  himself  entitled  to  the 
premises,  for  general  relief,  and  for  the  •restrain- 
wg  of  the  ejectment  suit  There  were  no  al- 
legations of  fraud  or  of  defendants'  financial  ir- 
responsibility, but  complainant  claimed  that,  if 
defendants  recovered  in  the  ejectment  suits,  he 
would  be  left  remediless,  since  because  of  W.'s 
breach  of  warranty  complainant  would  lose  the 
amount  for  which  he  foreclosed  and  his  expenses 
for  repairs,  all  of  which  would  become  a  claim 
againftt  W.  s  estate,  for  which  defendants  should 
account.  Held,  that  since  the  probate  court 
was  the  proper  forum  to  determme  the  claim 
arising  from  breach  of  contract,  and  complain- 
ant could  not  own  the  fee  and  at  the  same  time 
be  entitled  to  an  equitable  lien  on  the  proceeds 
of  W.'s  estate,  he  was  not  entitled  to  equitable 
relief,  bnt  had  a  complete  remedy  at  law. 

iEd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  gg  54-61 ;   Dec.  Dig.  {  26.*] 

Appeal  from  Circuit  Court,  Barry  County, 
in  Chancery;   Clement  Smitli,  Judge. 

Bill  by  Daniel  W.  Bodgers  against  Nellie 
Schram  and  others.  From  an  order  overrul- 
ing a  demurrer  to  the  bill,  defendants  appeal. 
Reversed,  with  directions. 

Argued  before  HOOKER,  MOORE,  McAL- 
VAY,  BROOKE,  and  STONE,  JJ. 

Colgrove  &  Potter,  for  appellants.  Thom- 
as Sullivan  and  Alonzo  D.  Cadwallader,  for 
appellee. 

McALVA'T,  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  bill  of 
complaint.  Complainant  claims  to  be  the 
owner  In  fee  of  certain  parts  of  lots  in  the 
city  of  Hastings,  in  Barry  county,  which  title 
he  alleges  he  obtained  by  and  through  cer- 
tain regular  proceedings  to  foreclose,  by  ad- 
vertisement, a  certain  mortgage  upon  said 
lots,  dated  April  12,  1809,  containing  a  war- 
ranty of  title  given  to  him  by  Daniel  C.  War- 
ner, who  obtained  title  in  fee  thereto  through 
the  last  will  and  testament  of  one  Hannah 
Minerva  Mixer,  who  at  the  time  of  her  death 
was  the  owner  in  fee  thereof;  and  said  com- 
plainant further  claims  and  alleges  that,  aft- 
er the  equity  of  redemption  expired  under 
said  foreclosure,  he  received  a  valid  sherifTs 
deed,  and  under  it  entered  into  full  and  com- 
plete possession  of  said  lots,  which  posses- 
sion was  surrendered  to  him  by  said  Daniel 
C  Warner  during  his  lifetime,  on  August  10, 
190S,  and  he  has  ever  since  continued  to  hold 
such  possession;  that  Daniel  C.  Warner  as 
executor,  under  the  will  mentioned,  adminis- 
tered the  estate  of  Hannah  Minerva  Mixer, 
paying  all  claims,  and  leaving  the  premises 
in  dispute  and  personal  estate  amounting  to 
$1,700.14  to  be  assigned  to  bim  as  appears 
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from  hlB  final  accoiint  which  was  allowed 
October  17, 1890;  that  Daniel  C.  Warner  died 
March  2,  1909,  leaving  a  last  will  and  testa- 
ment devising  and  bequeathing  his  property 
equally  to  two  daughters  who  are  among  the 
defendants  named,  he  having  theretofore  pro- 
vided for  his  wife  and  two  sons.  Of  this  wlU 
the  daughter,  Nellie  M;  Schram,  was  the  ex- 
ecutrix. One  son  and  two  daughters  surviv- 
ed blm..  This  estate  Is  being  duly  administer- 
ed and  the  final  account  has  been  filed,  show- 
ing $357.97  as  a  balance  after  paying  all 
claims  and  expenses,  part  of  which  balance 
has  already  been  distributed.  Complainant 
further  alleges  that  the  three  dilldren  of 
Daniel  C.  Warner  claim  by  virtue  of  the  will 
of  Hannah  Minerva  Mixer  to  own  each  an 
undivided  one-third  in  fee  of  the  premises  he 
claims  through  the  proceedings  of  foreclosure 
as  above  stated,  and  that  two  of  them  have 
already  commenced  against  him  an  action  In 
ejectment  to  recover  possession  of  an  un- 
divided two-thirds  of  the  same,  and  the  third 
heir  is  liable  at  any  time  to  commence  a  like 
suit  for  a  one-third  Interest. 

Complainant  further  alleges,  if  in  these 
suits  it  should  be  determined  that  the  plain- 
tiffs were  aa  owners  entitled  to  recover,  then 
he  would  be  entitled  to  recover  in  a  suit  at 
law  damages  for  the  breach  of  warranty  of 
title  contained  In  his  mortgage  against  the 
estate  of  Daniel  C.  Warner  to  the  amount  of 
the  personal  property  remaining  in  said  es- 
tate, or  against  the  legatee,  to  the  amount 
each  has  received,  up  to  the  value  of  the 
premises,  which  at  the  time  he  took  the  mort- 
gage was  $800,  and  at  the  present  time  $1,- 
*000,  and  that  he  has  expended,  In  repairs 
$100;  that  the  personal  property  on  hand  in 
said  estate  ($357.97)  should  be  declared  a  lien 
upon  said  land  In  his  favor,  to  the  extent  of 
the  Interest  of  these  three  heirs,  should  they, 
or  any  of  them,  recover  in  their  ejectment 
suits.  He  prays  that  all  the  allegations  of 
his  ownership  narrated  may  be  declared  true, 
that  he  may  be  declared  entitled  to  the  pos- 
session of  these  premises,  and  that  the  de- 
fendants may  be  held  to  have  no  title  or  in- 
terest therein,  and  for  general  relief;  also, 
that  the  prosecution  of  the  ejectment  suit 
may  be  restrained  pendente  lite.  Defendants 
demurred  to  this  bill  of  complaint,  upon  sev- 
eral grounds  which  may  be  condensed,  as 
follows :  Because  complainant  has  a  full,  ade- 
quate, and  complete  remedy  at  law.  Because 
be  has  not  stated  in  his  bill  such  a  case  as 
entitles  him  to  relief  in  equity;  there  being 
no  allegations  of  fraud  or  that  the  defendants 
are  financially  irresponsible. 

In  answer  to  the  first  contention  complain- 
ant insists  that  his  remedy  at  law  Is  not  full, 
adequate,  and  complete;  that  he  Is  In  fear 
that-  the  other  heir  may  bring  ejectment  for 
her  claimed  one-third;  and  that  a  court  of 
equity  should  retain  Jurisdiction  to  relieve 
from  a  multiplicity  of  suits.  In  this  case  one 
suit  has  bean  brought  and  another  one  may 


be  brought  The  complainant  has  not  estab- 
lished his  right  at  law.  The  controversy  Is 
between  parties  claiming  legal  title  to  lands 
through  the  same  source.  Relative  to  cases 
relieving  from  a  multlplicltjr  of  suits,  Chan- 
cellor Kent  in  Eldrldge  v.  Hill,  2  Johns.  Ch. 
(N.  y.)  281,  said:  "A  bill  of  peace  enjoining 
litigation  at  law  seems  to  have  been  allowed 
only  in  one  of  these  two  cases :  Either  where 
the  plaintiff  has  already  satisfactorily  estab- 
lished his  right  at  law  or  where  the  persona 
who  controvert  It  are  so  numerous  as  to  ren- 
der the  issue  under  the  direction  of  the 
court  Indispensable  to  embrace  all  of  the  par- 
ties concerned  and  to  save  multiplicity  of 
suits."  The  facts  In  the  case  at  bar  do  not 
bring  it  within  either  one  of  the  classes  nam- 
ed. Where  the  rights  of  the  parties  depend 
upon  a  question  of  law  merely,  a  bill  cannot 
be  sustained  to  restrain  defendant  from  suing 
at  law.  Murphy  v.  Mayor  of  Wilmington,  6 
Houst  (Del.)  108,  22  Am.  St  Rep.  345.  A 
similar  case  to  the  one  under  consideration  Is 
Shaw  r.  Chambers,  48  Mich.  355,  12  N.  W. 
486,  where  a  bill  was  filed  to  enjoin  an  eject- 
ment suit  Justice  Cooley,  speaking  for  the 
court  said :  "His  defense  at  law  in  that  case 
would  be  perfect  and  there  Is  no  Justification 
for  causing  the  trouble  and  expense  of  two 
suits  when  one  would  be  adequate  for  all  the 
purposes  of  Justice.  The  proper  tribunal  for 
the  trial  of  titles  to  land  is  the  common-law 
court,  and  the  equitable  Jurisdiction  is  to  be 
invoked  only  when  the  common  law  Is  inade- 
quate to  give  full  relief.  *  *  *  It  the  suit 
at  law  involves  but  a  portion  of  the  contro- 
versy, or  if  after  its  determination  there  may 
remain  an  apparent  title  of  record  clouding 
the  legal  title,  there  may  be  Just  occasion  for 
invoking  the  aid  of  equity;  but  these  are  ex- 
ceptional cases,  and  the  draimstances  which 
make  them  do  not  exist  here."  In  a  case 
where  a  party  was  complaining  that  as  de- 
fendant In  ejectment  he  would  not  have  per- 
fect relief,  this  court  said:  "Undoubtedly 
where  a  party  holding  a  legal  title  seeks  to 
enforce  It  against  a  person  In  possession 
claiming  under  an  invalid  title,  or  one  which 
the  party  complaining  claims  to  be  such,  the 
only  proper  remedy  is  ejectment  and  that 
remedy  Is  perfect"  King  v.  Carpenter,  37 
Mich.  305.  Complainant  is  claiming  no  eq- 
uitable title,  but  a  title  in  fee  simple,  and 
only  legal  titles  are  Involved-  In  such  case 
equity  will  not  restrain  an.  action  of  eject- 
ment lA>tt  v.  Lott  146  Micfi.  580,  109  N.  W. 
1126,  8  L.  R.  A.  (N.  S.)  748. 

Complainant,  however,  contends  that  should 
plaintiffs  succeed  In  the  ejectment  suit  he 
will  be  left  remediless,  because  by  reason  of 
the  breach  of  warranty  of  title  by  Warner  in 
his  mortgage  he  will  lose  the  amount  for 
which  be  foreclosed,  and  also  amounts  ex- 
pended for  repairs,  all  of  which  would  be- 
come a  claim  against  the  estate  of  Daniel  O. 
Warner  which  defendants  should  account  for. 
This  would  appear  to  be  asserted  ia  suiwort 
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of  Us  contention  that  this  bill  woald  avoid 
a  multiplicity  of  suits,  and  also  that  the  bill 
Ifl  a  bill  for  an  accounting  as  argued  at 
loigth  In  his  brief.  Complainant  filed  no 
claim  against  the  estate  of  Warner.  The  pro- 
bate court  was  the  proper  fomm  to  determine 
a  claim  arising  from  a  breach  of  contract 
He  seeks  to  impound  the  property  of  the  es- 
tate, and  have  a  court  of  equity  determine 
snch  a  claim  against  It  A  court  of  equity 
cannot  do  this,  nor  can  complainant,  until  he 
becomes  a  Judgment  creditor.  Interfere  with 
property  in  the  hands  of  Warner's  executrix. 
Rollins  V.  Van  Baalin,  56  Mich.  615,  2S  N.  W. 
832;  Tvler  v.  Peatt,  30  Mich.  65;  McKee  v. 
City  Garbage  Co.,  140  Mich.  502,  103  N.  W. 
906.  These  two  theories  are  inconsistent  In 
any  event.  He  cannot  own  the  fee  In  these 
premises  and  be  entitled  to  an  equitable  lien 
upon  the  proceeds  of  the  Warner  estata  He 
claims  relief  upon  both  theories. 

Our  conclusion  Is  that  complainant  by  his 
bill  did  not  set  forth  a  case  entitling  him  to 
equitable  relief,  and  that  he  has  a  full,  com- 
plete, and  adequate  remedy  at  law.  We  have 
not  thought  It  necessary  to  discuss  the  will 
of  Mrs.  Mixer.  Whether  It  gave  to  complain- 
ant's mortgagor  an  estate  In  fee  as  complain- 
ant claims,  or  only  an  estate  for  life  with 
remainder  over  to  Warner's  surviving  heirs, 
•will  be  determined  elsewhere.  The  order  and 
decree  overruling  the  demurrer  Is  reversed, 
and  a  decree  will  be  entered  In  this  court 
dismissing  the  bill,  and  dissolving  the  Injunc- 
tion, with  costs  of  both  courts  to  defendanta. 


BOIAND  et  al.  v.  WASHTENAW  HOME 

TELEPHONE  CO. 

(Supreme  Conrt  of  Michigan.     May  7,   1910.) 

1.  Texegbaphs  and  Telephonbs  (S  15*)  — 
Maintenance  of  Lines  Along  Streets— 
Injury  to  Property— Liability. 

Comp.  L«ws,  §  6G91,  as  amended  by  Pub. 
Acts  1899,  No.  16,  authorizing  telephone  com- 
panies to  construct  and  maintain  lines  along 
streets,  provided  that  the  same  shall  not  injure 
any  trees  there  located,  etc.,  applies  alike  to  the 
construction  and  to  the  maintenance  of  tele- 
phone lines,  and  applies  to  lines  constructed  and 
to  be  maintained,  and  a  telephone  company  main- 
taining a  line  along  a  street  may  not  injure 
trees  along  the  street  by  trimming  them,  and 
the  fact  that  a  tree  had  previously  been  trim- 
med by  a  telephone  company  does  not  Justify 
It  in  again  trimming  it,  and  thereby  injuring 
it  after  another  has  acquired  title  to  the  land. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  9;  Dec  Dig.  i 
15.*] 

2.  Telegraphs  and  Telephones  §  20*)— In- 
juries TO  Property — Question  fob  Jury. 

Whether  a  telephone  company  maintaining 
a  line  along  a  street  injured  a  tree  just  inside 
the  street  line  by  trimming  it,  together  with 
the  extent  of  the  injury,  held  under  the  evi- 
dence for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
•nd  Telephones,  Dec.  Dig.  {  20.*] 


3.  Telxoraphb  and  Telephones  (|  10*)  — 
Maintenance  of  Linb— Injubt  to  Pbop- 

EBTY— LlABILITT. 

An  ordinance  authorizing  a  telephone  com- 
pany to  construct  a  telephone  line  is  not  valid, 
where  it  conflicts  with  a  Bnbaequent  statute, 
prohibiting  telephone  companies  from  injuring 
any  trees  located  along  the  line  of  streets  over 
which  it  maintains  its  lines. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  $  10.*] 

4.  Appeal  and   Error  (8  706*)- Questions 
Reviewable— Denial  or  New  Trial. 

Where  tlie  record  does  not  show  that  the 
court  was  requested  to  file  reasons  in  disposing 
of  the  motion  for  a  new  trial,  and  there  is 
nothing  in  the  record  on  the  question,  the  re- 
fusal to  grant  a  new  trial  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2944r-2947;  Dec  Dig.  f 
706.*1 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty; Edward  D.  Klnne,  Judge. 

Action  by  Charles  A.  Boland  and  another 
against  the  Washtenaw  Home  Telephone 
Company.  There  was  a  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Argued  before  MOORE,  McALVAY, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

A.  J.  Sawyer  &  Son,  for  appellant  B.  B. 
Norrls  (M.  J.  Cavanaugh,  of  counsel),  for  ap- 
pellees. 

STONE,  J.  Thisf  Is  an  action  of  trespass 
on  lands,  brought  by  the  plaintiffs  in  Justice's 
court  to  recover  damages  which  they  claim  to 
have  sustained  by  reason  of  the  defendant 
cutting  certain  limbs  and  branches  from  an 
oak  tree  standing  and  growing  on  the  land  of 
the  plaintiffs,  and  Just  inside  the  street  line 
and  fence,  the  limbs  of  which  tree  extended 
Into  the  street  The  trespass  is  alleged  to 
have  been  committed  on  July  2,  1909.  The 
plaintiffs  recovered  a  Judgment  In  Justice's 
court  from  which  the  defendant  appealed  to 
the  circuit  court,  where  the  case  was  tried 
by  a '  Jury,  and  the  plaintiffs  r0covered  a 
verdict  and  Judgment  of  $35.  The  defendant 
has  brought  the  case  here  on  writ  of  error. 
There  are  seven  assignments  of  error  which 
will  be  considered  later. 

It  appears  that  about  the  year  1905  the  de- 
fendant company  extended  its  telephone  line 
northward  through  the  city  of  Ann  Arbor  to 
the  village  of  W^hltmore  Lake,  and  It  claims 
that  It  was  necessary  for  It  to  place  Its  lines 
on  the  ojjposite  side  of  the  street  from  the 
Bell  Telephone  Company  lines  along  the  same 
streets  and  highways,  and  that  to  do  so  It 
was  necessary  for  It  to  string  Its  lines 
through  the  branches  of  the  tree  In  contro- 
versy. It  appears  that  at  the  time  of  con- 
struction of  this  telephone  line,  the  defend- 
ant had  also  cut  and  trimmed  said  tree,  but 
the  Jury  was  instructed  that  the  damages.  If 
any,  should  be  confined  to  the  injuries  done 
to  the  tree  on  July  2,  1909,  and  at  no  other 
time.  The  testimony  was  conflicting  as  to 
the  extent  of  the  cutting,  and  the  Injury  to 
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the  tree.  When  asked  how  many  limbs  were 
<mt  off,  and  how  large  they  were,  the  plain- 
tiff testified:  "Abont  six  limbs  I  should 
Judge.  It  may  be  more.  They  may  be  about 
from  12  to  15  feet  long— the  limb  after  It 
was  cut  off.  They  were  cut  so  close  that 
where  they  are  Is  on  the  Inside  of  the  fence, 
from  four  to  six  Inches  from  the  body  of  the 
tree.  There  was  one'  that  was  cut  about  10 
feet  away  from  the  tree.  *  •  •  I  should 
judge  the  limbs  that  were  cut  were  about 
two  inches  in  diameter,  some  of  them,  and 
some  more.  I  couldn't  say  how  many  more. 
I  didn't  measure  them,  but  I  should  Judge 
about  two  or  three  inches  through,  something 
like  that  The  tree  looked  pretty  bad  after 
It  was  cnt.  One  side  of  the  bottom  was  cut 
out  from  top  to  bottom.  About  three  feet  be- 
low the  wires  there  were  limbs  left.  A  great 
hole  was  left  there."  He  further  testified 
that  the  effect  of  the  cutting  was  that  it 
damaged  the  looks  of  the  tree  very  much, 
and  that  it  will  probably  never  be  what  It 
was  before  the  cutting.  And  that  the  tree 
stands  inside  the  fence  a  few  inches,  and 
that  the  limbs  of  the  tree  ran  out  east,  pos- 
sibly 12  or  13  feet  There  was  other  testi- 
mony on  the  part  of  the  plaintiff  as  to  the 
extent  and  effect  of  the  cutting  and  injury. 
On  behalf  of  defendant,  its  manager  testified 
that  at  the  cutting  two  limbs  were  cut  two 
inches  In  diameter,  and  that  the  other  limbs 
were  branches  of  these  two.  That  it  was  nec- 
essary In  order  to  keep  telephone  communi- 
cations that  this  tree  should  be  trimmed. 
He  described  the  effect  of  contact  of  the  wire 
with  a  limb,  and  that  the  trimming  was  not 
as  much  as  was  necessary,  and  that  he  must 
trim  the  tree  more.  That  the  tree  had  not 
been  damaged,  and  that  it  was  Impossible  to 
put  the  wires  on  that  side  of  the  road  with- 
out touching  the  tree.  The  franchise  claimed 
to  have  been  granted  to  the  defendant  by  the 
city  of  Ann  Arbor  was  received  in  evidence. 

The  first  assignments  of  error  which  are 
argued  by  defendant  are  the  sixth,  seventh, 
and  eighth.  They  will  be  considered  togeth- 
er.  They  are  as  follows: 

"(6)  The  court  erred  In  submitting  the  case 
to  the  jury,  and  not  directing  a  verdict  for 
the  defendant  in  accordance  with  the  defend- 
ant's first  request  to  charge  as  follows:  Un- 
der the  statutes  and  laws  of  this  state  and 
the  evidence  in  this  case  the  plaintiffs  are 
not  entitled  to  recover,  and  you  must  render 
a  verdict  of  no  cause  of  action. 

"(7)  The  court  erred  In  refusing  to  give  the 
defendant's  second  request  to  charge,  which 
was  as  follows:  Under  the  statutes  and 
laws  of  this  state,  the  defendant  was  granted 
A  franchise  to  build  a  telephone  line  over  the 
highway,  as  shown  by  the  testimony  in  this 
case,  and  that  In  accordance  with  the  right 
thus  conveyed  the  said  defendant,  some  time 
in  the  year  1903  did,  build  a  line  of  telephone 
along  the  highway,  and  over  the  property 
mentioned  In  the  testimony,  and  In  the  dec- 
laration lo  this  cauae^  and  tkat  at  that  time 


the  right  was  conferred,  by  statute  and  th« 
laws  of  this  state,  upon  the  defendant  to 
trim  such  trees  as  was  necessary  in  order  to 
construct  said  line,  and  that  under  that  stat- 
ute and  the  laws  that  then  existed  the  said 
defendant  trimmed  the  tree  in  question,  and 
built  its  line  in  the  same  condition  it  is  now 
built  And  if  the  Jury  should  find  from  the 
evidence  in  this  case  that  the  trimmiug  done 
to  the  tree  in  controversy  was  simply  to  re- 
move the  subsequent  growth  of  said  tree,  and 
to  prevent  its  further  growth,  then  these 
plaintiffs  are  not  entitled  to  recover  in  this 
case,  and  your  verdict  should  be  no  cause  of 
action. 

"(8)  The  court  erred  In  denying  the  defend- 
ant's motion,  at  the  close  of  the  testimony, 
to  direct  a  verdict  for  the  defendant  for  the 
reasons  assigned  in  said  motion." 

These  assignments  of  error  raise  the  prin- 
cipal question  in  the  case.  The  defendant 
claims  that  the  evidence  disclosed  the  fact 
that  the  defendant  had  in  some  way  secured 
the  right  to  cut  or  trim  this  tree  from  the 
former  owner,  and  had  exercised  that  right 
before  the  plaintiffs  were  owners  of  this  land. 
It  wonld  have  been  more  accurate  if  it  bad 
been  claimed  that  the  defendant  had  built  its 
line,  and  bad  trimmed  this  tree,  before  the 
plaintiffs  became  the  owners  of  the  land, 
and  that  when  plaintiffs  purchased  the  land 
the  line  was  then  established,  where  it  now 
Is.  There  was  no  evidence  that  the  defend- 
ant had  ever  secured  the  right  to  cut  or  trim 
the  tree,  other  than  that  given  by  existing 
law.  Counsel  refer  to  the  case  of  Wyant 
V.  Central  Telephone  Co.,  123  Mich.  51,  81 
N.  W.  928,  47  L.  R.  A.  497,  81  Am.  St  Rep. 
155,  and  cite  therefrom  this  language:  "That 
the  grant  by  the  state  to  run  telephone  lines 
along  the  highways  of  the  state  of  necessity 
carried  with  it  the  right  to  protect  those 
lines  and  make  them  effective  by  cutting 
trees',  or  trimming  trees,  or  removing  trees,  so 
far  as  was  necessary  to  permit  the  company 
to  successfully  operate  their  lines."  The  rec- 
ord in  the  above  case  shows  that  it  was  be- 
gun September  22,  1898,  and  the  cause  of  ac- 
tion necessarily  arose  before  that  date.  At 
that  time  section  6C91,  Comp.  Laws,  was  in 
force.  It  was  as  follows:  "Every  such  cor- 
poration shall  have  power  to  construct  and 
maintain  lines  of  wire  or  other  material,  for 
use  la  the  transmission  of  telephone  mes- 
sages along,  over,  across  or  under  any  public 
places,  streets  and  highways,  and  across  or 
under  any  of  the  waters  In  this  state,  with 
all  necessary  erections  and  fixtures  therefor: 
Provided,  that  the  same  shall  not  Injurious- 
ly interfere  with  other  public  uses  of  the  said 
places,  streets,  and  highways  and  the  naviga- 
tion of  said  waters."  By  Act  No.  16,  Public 
Acts  1800,  the  above  section  was  amended,  so 
that  the  proviso  now  rends  as  follows:  "Pro- 
vided, that  the  same  shall  not  Injuriously  in- 
terfere with  other  public  uses  of  the  said 
places,  streets  and  highways,  or  injure  any 
tress  located  slong  the  line  of  such  streets 
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or  blghways."  The  language  of  this  statnte 
mnst  be  held  to  apply  alike  to  the  coustrac- 
tlon,  and  also  to  all  acts  in  the  maintenance 
■of  telephone  lines,  wherever  situated;  the  lan- 
guage being:  "Every  such  corporation  shuU 
bave  power  to  construct  and  maintain  lines 
of  wire  or  other  material,"  etc. 

It  appears  from  the  record  that  the  defend- 
ant constructed  its  initial  line  out  Nortb 
Main  street,  and  in  front  of  the  property  of 
the  plaintiffs,  in  the  year  1905.  It  must  be 
'held,  it  seems  to  us,  that  the  rule  in  Wyant 
T.  Telephone  Co.,  supra,  has  been  changed  by 
legislative  enactment,  and  at  the  time  when 
the  defendant,  in  its  alleged  maintenance  of 
Its  telephone  line,  went  upon  the  property  of 
the  plaintiffs  and  cut  and  trimmed  said  tree, 
if  in  such  cutting  and  trimming  it  injured 
said  tree,  the  defendant  had  no  statutory  au- 
thority so  to  do;  but,  on  the  contrary,  it  was 
expressly  forbidden  so  to  do,  by  the  plain 
language  of  the  statute.  We  think  that  there 
was  a  question  of  fact  for  the  Jury  as  to 
whether  the  tree  was  injured  or  not,  and  as 
to  the  nature  and  extent  of  the  Injury  If  it 
'was  injured.  The  case  seems  to  have  been 
fairly  submitted  to  the  Jury  upon  this  ques- 
tion. The  court  said:  "The  cutting  of  this 
tree  is  admitted  by  the  defendant  to  have 
been  done  by  the  defendant  The  defendant 
further  insists  that  in  the  cutting  of  this  tree 
no  injury  was  done  whatever  to  the  tree.  If 
you  find  from  the  evidence  that  the  defend- 
ant was  right  about  that,  your  verdict  should 
tie  no  cause  of  action.  On  the  other  hand, 
the  plaintiff  insists  that  the  cutting  of  the 
tree  was  a  serious  injury  to  the  tree.  Mr. 
Norrls:  And  to  his  land.  Court:  Very  well, 
and  to  his  land.  Now,  if  from  the  evidence 
yoa  find  that  the  cutting  of  this  tree  Injured 
the  property  of  the  plaintiff,  I  think  he  would 
l)e  entitled  to  recover.  So  it  will  be  a  mere 
question  of  fact  If  you  come  to  the  ques- 
tion of  damages,  if  you  find  any  Injury  done 
to  this  tree,  you  will  determine  the  extent 
of  that  injury,  and  endeavor  to  compensate 
the  plaintiff  for  the  injury  thereto.  But  it 
lias -no  reference  to  the  land  whatever;  it  is 
■the  injury  to  the  tree,  and  nothing  else." 
Then  followed  the  language,  already  referred 
to,  that  the  damages,  if  any,  must  be  confined 
to  the  cutting  of  July  2,  1900.  We  cannot 
agree  with  the  contention  of  the  defendant 
that  it  had  a  vested  rigtit  to,  at  any  and  all 
times,  do  all  necessary  cutting  and  trimming 
of  this  tree,  without  reference  to  whether 
■such  act  injured  the  tree  or  not  The  amend- 
ed statute  applied  to  lines  then  constructed 
and  to  l)e  maintained.  There  was  no  evidence 
npon  which  to  predicate  such  claim,  other 
than  the  fact  that  the  tree  had  been  cnt  be- 
fore the  plaintiffs'  title  began.  Certainly  one 
trespass  could  not  be  Justified  by  proving  an 
earlier  one.  where  there  was  no  prescriptive 
right  shown.  The  claim  of  the  defendant  is 
well  illnstrated  by  the  following  testimony  of 


Its  manager:  "Q.  Irrespective  of  ownership 
and  its  damage  you  claim  the  absolute  right 
to  cut  this  tree  without  regard  to  the  dam- 
age to  it?  A.  If  it  is  in  the  highway  and  in- 
terferes with  the  course  of  the  line.  Q.  But 
this  tree  is  not  in  the  highway.  A.  The 
limbs  were.  Our  poles  are  35  feet  high.  If 
we  had  put  this  pole  up  10  feet  higher  it 
would  have  made  it  worse.  Q.  But  you  did 
not  cure  these  contacts  from  the  branches  by 
cutting  the  branches  off?  A.  No,  sir;  we  took 
the  limbs  right  off.  Q.  ■Ton  might  have  saved 
yourself  some  trouble  but  cutting  the  tree 
down?  A.  Tes,  sir.  Q.  Why  didn't  you?  A. 
Didn't  think  it  advisable.  Q.  You  did  not 
claim  to  own  the  tree?  A.  No,  sir;  and  the 
telephone  company  did  not  daim  to  own  the 
tree," 

An  ordinance  authorizing  the  Washtenaw 
County  Telephone  Company  to  construct  a 
telephone  line  in  the  city  of  Ann  Arbor,  dated 
March  5,  1896,  was  received  in  evidence.  It 
does  not  clearly  appear  from  the  record  what, 
if  anjrthing,  the  defendant  claims  for  this 
evidence.  There  was  no  evidence  connecting 
it  with  this  defendant,  and  it  could  not  be 
valid  if  in  conflict  with  the  later  statute.  It 
does  not  clearly  appear  that  the  defendant 
ever  made  application  for,  nor  did  the  city 
authorities  ever  locate,  the  defendant's  tele- 
phone line  out  Main  street  and  in  front  of 
plaintiffs'  property,  in  so  far  as  this  record 
shows. 

Error  is  assigned  upon  the  refusal  to  grant 
a  new  trial.  The  record  does  not  show  that 
the  court  was  requested  to  file  reasons  in  dis- 
posing of  the  motion,  and  there  is  nothing  be- 
fore us  in  the  matter.  The  remaining  assign- 
ment of  error  relating  to  the  charge  of  the 
court  has  been  examined,  but  we  are  satis- 
fied that  there  was  no  error  in  the  charge, 
the  substance  of  which  we  have  quoted  above. 

We  And  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  circuit  court  is  af- 
firmed. 


GRAND  RAPIDS  BLBCTRIO  RT.  CO.  r. 
BATTLE  CREEK,  O.  ft  S.  RT.  CO.  et  al. 

(Supreme  Court  of  Michigan.     May  7,  1910.) 

iNjuRcnoN  (t  9*)— ExisTENCK  or  Right  Rb- 
QuiaiNO  Pbotection— Adequate  Remedy  at 
Law. 

A  bill  for  injunction  is  properly  dismissed 
where  there  are  many  disputed  questions  of 
fact  involved  in  the  controversy  which  should 
be  settled  in  a  court  of  law  where  adequate  and 
complete  relief  can  be  given. 

[£>i.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  t  8;  Dec.  Dig.  |  9.*] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty, in  Chancery ;   Walter  H.  North,  Judge. 

Bill  for  injunction  by  the  Orand  Rapids 
Electric  Railway  Company  against  the  Battle 
Creek,  Coldwater  &  Southern  Railway  Com- 


•For  oth«r  eMM  see  uun*  topic  and  nctloo  NUMBBR  in  Dao.  4k  Am.  Olgi.  U07  to  dat*.  4k  Reporler  ladezdi 
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pany  and  others.  From  a  decree  dlBmlasing 
the  bill,  complainant  appeals.    Affirmed. 

See,  also,  156  Mich.  419,  120  N.  W.  1004. 

Argued  before  OSTRANDEK,  HOOKER, 
MOORE,  BROOKE,  and  STONE,  JJ. 

William  E.  Grove,  for  appellant  Williams 
ft  Lewis,  for  appellees. 

MOORE,  J.  Upon  the  filing  of  the  bUl  of 
complaint  in  this  case  a  temporary  injunction 
was  issued.  Later  the  temporary  injunction 
was  dissolved.  After  a  hearing  in  open  court 
the  bill  of  complaint  was  dismissed  and  the 
case  is  brought  here  by  appeal. 

The  bill  of  complaint  alleges  that  complain- 
ant company  was  organized  in  1903  for  the 
purpose  of  constructing  a  railroad  from  Grand 
Rapids  to  some  point  on  Lake  Huron,  and  a 
branch  road  from  Grand  Rapids  to  Lansing. 
It  is  also  averred  that  in  1S88  the  Central 
Michigan  Railroad  Company  was  duly  organ- 
ized for  the  purpose  of  constructing  a  rail- 
road from  Presque  Isle  to  the  south  line  of 
the  state,  and  that  the  last-named  company 
entered  upon  the  construction  of  its  road,  and 
that  its  articles  of  association  were  amended 
Id  1805,  making  Its  southern  terminus  in  Am- 
boy,  Hillsdale  county,  virith  a  branch  line  of 
road  from  a  point  In  Barry  county  to  Grand 
Haven,  Mich.  It  is  further  averred  that  the 
Central  Michigan  Railroad  Company  was  un- 
able to  complete  the  work  it  bad  commenced, 
and  that  said  complainant  became  the  owner 
by  purchase  of  the  entire  railroad  franchise 
and  property  of  the  said  Central  Michigan 
Railroad  Company  in  January,  1906 ;  that  it 
also  became  the  owner  by  reason  of  a  fore- 
closure sale  of  said  property  made  In  July, 
1907.  It  is  averred  in  the  bill  of  complaint 
that,  after  becoming  the  owner  as  aforesaid, 
the  complainant  made  arrangements  for  the 
construction  and  completion  of  said  railroad. 
It  is  further  averred  that  the  defendant  rail- 
road company  was  organized  in  December, 
lOOS.  We  now  quote  from  the  bill  of  com- 
plaint :  "To  construct,  maintain,  and  operate 
a  railway  or  railways,  or  buy  or  lease  and 
operate  other  railway  or  railways  in  connec- 
tion therewith.  In  the  state  of  Michigan,  com- 
mencing at  a  point  at  or  near  the  city  of  Bat- 
tle Creek,  In  the  county  of  Calhoun,  and  ex- 
tending southerly  through  the  county  of  Cal- 
houn and  through  the  connty  of  Branch,  to  a 
point  in  or  near  the  city  of  Coldwater,  in  said 
Branch  county,  and  to  acquire  by  purchase  or 
otherwise  the  roadbed  and  rights  of  way  of 
the  Grand  Rapids  Electric  Company  (meaning 
your  orator),  'a  corporation  or  association 
formerly  existing  but  now  Inactive.'  •  •  » 
That  said  defendant  has  made  a  map  of  the 
route  intended  to  be  adopted  by  it  for  its  said 
raUway,  and  includes  within  its  said  route,  as 
shown  by  said  map,  all  of  that  portion  of 
your  orator's  said  railroad,  roadbed,  and 
rights  of  way  between  the  said  cities  of  Bat- 
tle Creek  and  Coldwater  which  lie  and  extend 
between  a  point  on  your  orator's  said  line  of 


railroad  near  the  shore  of  Beadle  Lake,  tn 
said  Calhoun  county,  and  a  point  on  said  line 
near  the  city  of  Coldwater,  In  said  Branch 
county,  and  about  three-fourths  of  a  mile 
therefrom,  where  our  orator's  said  line  of 
railroad  crosses  the  highway,  and  has  applied 
to  the  Michigan  Railroad  Commission  to  have 
its  said  map  approved,  and  said  application 
has  been  set  for  hearing  by  said  Railroad  Com- 
mission on  the  10th  day  of  February  instant 
at  Lansing,  and  through  its  officers  and  agents 
gives  out  that  it  intends  to  appropriate  the 
above-mentioned  portion  of  your  orator's  said 
railroad,  roadbed,  rights  of  way,  and  to  de- 
prive your  orator  thereof.  •  »  •  Seventh. 
Tour  orator  further  ^ows  nnto  the  court 
that  one  James  T.  Tompkins  of  Girard,  Mich., 
who  claims  to  be  the  president  of  said  Battle 
Creek,  Coldwater  &  Southern  Railway,  and 
one  Edword  F.  Pangborn  of  Coldwater,  Mich., 
who  claims  to  he  its  secretary,  are  and  have 
been  active  in  the  promotion  and  organiza- 
tion of  the  said  Battle  Creek,  Coldwater  & 
Southern  Railway  Company,  and  in  its  ef- 
forts and  purposes  of  unlawfully  appropria- 
ting the  aforesaid  portion  of  your  orator's  said 
railroad  and  depriving  your  orator  of  the 
same  and  its  property  rights  therein,  and  are 
the  instigators  of  the  unlawful  acts,  efforts, 
and  purposes  aforesaid  of  the  said  Battle 
Creek,  Coldwater  &  Southern  Railway  Com- 
pany, and  are  also  hereby  made  defendants 
herein.  »  •  •  And  your  orator  avers  that 
the  acts.  Intents,  and  purposes  aforesaid  of  the 
said  defendants  are  in  direct  violation  of  the 
laws  of  this  state  under  whldi  the  said  Battle 
Creek,  Coldwater  &  Southern  Railway  Com- 
pany claims  to  have  become  incoriKirated,  and 
in  direct  violation  of  section  6242  of  the  Com- 
piled Laws  of  1897  of  tills  state,  which  ex- 
pressly declares  that:  "There  shall  be  no 
power,  except  for  crossing,  to  take  the  track 
or  right  of  way  of  any  other  railroad  compa- 
ny except  when  any  roadbed  or  part  thereof 
has  for  fire  years  remained,  or  shall  hereaft- 
er for  five  years  remain  in  an  Tinflnished  con- 
dition and  without  having  the  ties  and  iron 
placed  and  continued  thereon  up  to  the  time 
measures  are  instituted  to  appropriate  the 
same.'    •    •    * " 

The  prayer  of  the  biU  ta:  "(1)  That  the 
said  defendants  may  be  perpetually  enjoined 
and  restrained  from  proceeding  any  further 
in  their  efforts  to  have  their  said  map  ap- 
proved by  said  Michigan  Railroad  Gommis- 
Blon,  and  from  filing  for  record  or  otherwise, 
or  permitting  to  be  recorded  in  the  offices  of 
the  registers  of  deeds  of  said  counties  of  Cal- 
houn and  Branch,  or  either  of  them,  their 
said  map  or  any  map  covering  your  orator's 
said  railroad,  roadbed,  or  rights  of  way  or 
any  part  thereof,  and  from  in  any  manner 
interfering  with  your  orator  in  the  construc- 
tion of  its  said  railroad,  or  in  its  exclusive 
possession  and  enjoyment  thereof  and  of  its 
said  rights  of  way,  franchises  and  property, 
and  in  the  meantime  that  the  said  defendants 
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be  restrained  u  aforesaid  nntll  the  further 
order  of  the  court  (Z}  And  that  the  said  de- 
fendants by  the  final  decree  of  this  court  be 
required  to  change  the  route  of  their  Bald 
railway  so  that  no  part  of  the  same  will  be 
located  upon  any  part  of  your  orator's  said 
line  of  road  or  rights  of  way  as  located  or 
purchased  as  aforesaid  by  it,"  with  a  general 
prayer  for  relief. 

Defendants  interposed  an  answer  denying 
the  legal  organization  of  the  complainant  It 
admits  the  organization  of  the  Central  Mich- 
igan Railroad  Company,  but  denies  that  It  en- 
tered upon  the  construction  of  Its  road  In 
good  faith.  It  leaves  complainant  to  Its 
proofs  as  to  certain  averments.  It  denies  ma- 
ny of  the  averments  of  the  bllL 

We  now  quote  from  the  answer :  "Defend- 
ants deny  that  said  Central  Michigan  Rail- 
road Company  proceeded  to  acquire,  and  did 
acquire  by  purchase,  rights  of  way  100  feet 
wide  for  the  greater  portion  of  the  way  along 
Its  route,  as  set  forth  in  said  second  para- 
graph, and  defendants  aver  that  all  said  Cen- 
tral Michigan  Railroad  Company  did  with  ref- 
erence to  acquiring  said  rights  of  way  was 
within  the  ijerlod  of  six  years  or  thereabouts 
after  Its  first  organization,  as  aforesaid,  to 
take  from  property  owners  along  Its  said  pro- 
posed route  a  series  of  options  to  purchase 
and  deeds  with  defeasance  clauses,  all'  of 
which  options  and  deeds,  with  a  few  excep- 
tions, have  by  their  own  terms  long  since  ex- 
pired and  become  null  and  void,  and  in  the 
cases  covered  by  such  exceptions,  in  which 
such  options  and  deeds  no  time  limit  was  ex- 
pressed within  which  such  purchase  might  be 
made  or  such  road  might  be  built  such  op- 
tions and  deeds  are  now  unenforceable  either 
at  law  or  in  equity  by  said  Central  Michigan 
Railroad  Company  or  its  successors  or  as- 
signs, owing  to  the  great  lapse  of  time  and 
change  of  property  values  which  have  ensued.- 
•  •  •  Defendants,  further  answering,  say 
that  the  defendant  the  Battle  Creek,  Coldwa- 
ter  &  Southern  Railway  Company  is  the  own- 
er of  fully  nine-tenths  of  said  right  of  way 
between  the  city  of  Battle  Creek  and  the  city 
of  Coldwater,  claimed  by  the  said  bill  of  com- 
plaint to  'have  been  owned  by  the  Central 
Michigan  Railroad  Company,  and  lias  good 
and  valid  title  thereto.  •  •  •  Elirther  an- 
swering, these  defendants  aver  that  said  Bat- 
tle Creek,  Coldwater  &  Southern  Railway 
Company  within  the  past  year  has  procured 
absolute  quitclaim  deeds  of  the  farmers  and 
others  who  own  such  right  of  way  and  who 
are  in  the  actual  possession  thereof,  which 
deeds  grant  and  convey  a  strip  of  land  four 
rods  In  width,  the  condition  in  said  deeds  in 
the  nature  of  a  defeasance  being  that  If  said 
Battle  Creek,  Coldwater  &  Southern  Railway 
Company  does  not  build  the  proposed  railway 
Within  the  period  of  three  years  from  the  date 
of  such  deeds,  then  such  deeds  are  to  be  void. 


And  in  this  connection  defendants  urge  tlut 
said  defendant  railway  company  is  now  ne- 
gotiating for  the  small  balance  of  such  fright 
of  way,  with  every  hope  of  being  able  to  se- 
cure all  of  the  same  except  as  to  the  cloud 
upon  the  title  to  a  very  small  portion  of  such 
right  of  way  represented  by  two  quitclaim 
deeds  to  the  Central  Michigan  Railroad  Com- 
pany in  Calhoun  county,  and  twelve  quitclaim 
deeds  in  Branch  county,  and  six  option  con- 
tracts In  Calhoun  county,  and  one  option  con- 
tract In  Branch  county,  which  do  not  contain 
a  defeasance  clause,  and  all  of  which  were 
obtained  by  said  Central  Michigan  Railroad 
Company  15  years  ago,  or  thereabouts."  Then 
follow  denials  of  nearly  all  of  the  averments 
of  the  bUl  which  go  to  the  merits  of  the  con- 
troversy ;  the  answer  ending  as  follows :  "And 
defendants  submit  to  this  honorable  court 
that  all  and  every  one  of  the  matters  in  said 
complainant's  bill  mentioned  and  complained 
of  are  matters  which  may  l>e  tried  and  deter- 
mined at  law  and  with  respect  to  which  the 
said  complainant  is  not  entitled  to  any  relief 
from  a  court  of  equity,  and,  further,  that 
there  is  no  equity  on  the  face  of  the  complain- 
ant's bill,  and  defendants  ask  that  they  shall 
have  the  same  benefit  of  these  defenses  as  if 
they  had  demurred  to  complainant's  bill." 

After  the  temporary  injunction  was  dissolv- 
ed the  case  was  brought  here  by  mandamus, 
when  this  court  declined  to  interfere.  156 
Mich.  419,  l20  N.  W.  1004.  The  map  of  the 
defendant  railroad  company  has  been  approv- 
ed by  the  Railroad  Commission,  so  that  there 
is  nothing  for  this  court  to  do  in  relation  to 
the  action  of  the  Railroad  Commission.  It  is 
evident  from  the  statement  of  the  case  which 
we  have  made  that  there  is  a  sharp  conflict 
in  the  claims  of  the  parties  as  to  who  owns, 
the  various  rights  of  way.  We  think  it  clear 
that  the  many  disputed  questions  of  fact 
which  are  involved  In  the  controversy  between 
the  parties  to  this  litgation  should  be  settled 
in  a  court  of  law,  where  adequate,  and  com- 
plete relief  can  be  given  to  the  parties. 

The  decree  of  the  court  below  dismissing 
the  bill  of  complaint  is  affirmed,  with  costs, 
but  without  prejudice  to  take  such  other  pro- 
ceedings as  complainant  may  be  advised. 


GABLE  et  al.  v.  DEAL. 
(Supreme  Court  of  Michigan.     May  7,   1910.) 

1.  Drains  (§  38*)— Pboceedinos  tob  Estab- 
lishment— Costs. 

Under  Comp.  Laws,  5  4319,  providing  that 
applicants  for  the  establishment  of  a  drain  shall 
be  liable  for  all  costs  and  expenses  in  case  the 
county  drain  commissioner  shall  determine  that 
the  same  is  nnnecessarj  or  impracticable,  or  in 
case  the  proceedings  shall  be  dismissed  foi 
other  cause,  petitioners  for  a  drain,  who  subse- 
quently abandon  the  proceedings  because  of  a 
supposed  defect  In  the  application,  are  liable  for 
the  expenses  incurred  by  the  drain  commissioner 
under  such  petition,  although  a  statute  provides 


*For  oUiar  casas  see  same  topic  and  lection  NUMBER  In  Deo.  4b  Am.  Digs.  18V7  to  date,  &  Reporter  IsdaxM 
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that  all  orders  for  payment  for  lerrlces  should 
be  drawn  by  the  commissioner  upon  the  drain 
fund  of  eadi  particular  drain ;  such  statute  not 
applying  where  there  is  no  drain  fund. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  38.*] 

2.  Dkains  (i  79*)— Pbocxkoiros  fob  Estab- 
lishment— Petition  . 

The  drain  commissioner  has  the  statutory 
power,  in  proceedinn  to  establish  a  drain  after 
the  survey  and  final  order  of  determination,  to 
order  and  direct  what  lands  are  to  be  assess- 
ed as  benefited,  and  therefore  any  request  in 
the  petition  that  certain  lands  be  assessed  is 
not  binding  on  the  officers,  and  may  be  treated 
as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  S  79.*) 
8.  Dbainb  (i  38*)— Pboceedinos  fob  Estab- 

LISnMENr— COSTB. 

Comp.  Laws,  J  4319,  provides  that  appli- 
cants for  a  drain  shall  be  jointly  and  severally 
liable  for  all  costs  and  expenses  in  case  the 
county  drain  commissioner  shall  determine  that 
the  same  is  unnecessary  or  impracticable,  or 
in  case  proceedings  shall  be  dismissed  for  other 
cause.  Defendant  signed  a  petition  for  a  drain, 
and,  after  a  few  signatures  had  been  obtained, 
a  request  was  inserted  in  the  petition  to  assess 
a  certain  watershed  for  drainage,  and  the  drain 
commissioner  subsequently  concluded  that  this 
addition  to  the  petition  rendered  it  advisable  to 
abandon  it  and  prepare  another.  Proceedings 
under  the  second  application  were  enpoined,  and 
an  order  was  entered  by  the  commissioner  re- 
citing that  proceedings  under  the  first  petition 
were  deemed  impracticable,  that  a  new  applica- 
tion was  made,  and  proceedings  thereunder  re- 
strained and  the  proceedings  were  dismissed. 
Held,  that  the  order  dismissing  the  proceedings 
was  proper,  and  that  defendant  as  a  signer  of 
the  first  petition  was  liable  for  costs  incurred 
thereunder,  as  the  costs  can  he  assessed  against 
the  petitioners,  where  the  proceedings  are  dis- 
missed for  any  cause  not  due  to  the  negligence 
or  fault  of  the  commissioner. 

[BM.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  38.*] 

Case  Made  from  Circuit  Court,  Allegan 
County ;  Philip  Padgham,  Judge. 

Action  by  Elmer  E.  Gable  and  another 
against  Joseph  H.  Deal.  Judgment  for  plain- 
tiers.     Case  made,  and  judgment  affirmed. 

Argued  before  MOORE,  McALVAY,  BLAIR, 
BROOKE,  and  S^ONB,  JJ. 

Clare  E.  Hoffman  and  Charles  Tbew,  for 
plaintiffs.    Wilkes  ft  Stone,  for  defendant 

STONE,  J.  This  is  an  action  in  assumpsit 
to  recover  costs  In  certain  drain  proceedings 
brought  by  the  plaintiffs  as  county  drain  com- 
missioners of  Allegan  and  Barry  counties 
against  the  defendant  as  a  signer  of  an  ap- 
plication for  a  drain  that  called  for  the  ac- 
tion of  the  drain  commissioners  of  both  of 
said  counties. 

A  case  inrolving  some  of  the  same  ques- 
tions as  are  here  presented  was  before  this 
court  in  Gable  v.  Deal,  150  Mich.  430,  114  N. 
W.  214.  The  claim  here  sued  for  was  disal- 
lowed in  the  case  above  referred  to,  for  the 
reason  that  there  were  different  signers  to 
the  first  and  second  petitions.  The  statute 
(section  4S19,  Comp.  Laws)  provides:    "Such 


applicants  shall  be  Jointly  and  severally  lla< 
ble  for  all  costs  and  expenses  in  case  the 
county  drain  commissioner  npoa'examlnatlon, 
or  upon  examination  and  survey,  shall  de- 
termine that  the  same  is  unnecessary  or  Im- 
practicable, or  In  case  the  proceedings  shall 
be  dismissed  for  other  cause."  The  claim  in 
the  case  at  bar  is  for  the  costs  incurred  on  an 
application  dated  December  5,  1902,  while  the 
claim  allowed  in  the  case  above  referred  to 
was  for  the  costs  incurred  upon  a  later  ap- 
plication made  in  June,  1903.  Reference  to 
that  case  renders  a  lengthy  statement  of  the 
facts  here  unnecessary.  Before  the  first  ap- 
plication was  filed  with  Clinton  R.  Baker, 
who  was  then  the  drain  commissioner  of  Al- 
legan county,  and  after  three  persons  bad 
signed  the  application,  one  of  the  signers  saw 
Mr.  Baker,  and  requested  him  to  Insert  in  the 
application  the  following  words:  "Also  that 
the  full  watershed  of  said  Gun  river  drain 
shall  be  assessed  for  drainage."  He  wrote 
the  same  in  the  application  with  the  knowl- 
edge and  consent  of  all  who  hdd  then  signed 
the  application.  There  were  80  signers  to 
this  application  when  It  was  filed  with  the 
drain  commissioner.  Along  in  June,  1903,  and 
after  the  labor  bad  been  performed,  and  the 
expenses  incurred  under  said  first  applica- 
tion, which  constitute  the  plaintiffs'  claim  in 
this  suit,  some  of  the  signers  asked  Mr.  Bak- 
er as  to  the  effect  of  the  said  change  in  the 
application.  It  is  undisputed  that  some  ques- 
tion had  beea  raised  by  parties  Interested  as 
to  the  legality  of  such  change.  The  drain 
commissioner  consulted  with  the  prosecuting 
attorney  and  the  Judge  of  probate  relative  to 
the  matter,  and  through  the  advice  of  these 
officials  it  was  deemed  more  prudent  and  ad- 
visable to  abandon  the  first  application,  and 
prepare  and  file  another.  Another  application 
was  prepared,  and  the  defendant  with  full 
knowledge  of  all  the  facts  obtained  most  of 
the  signatures  to  the  second  application.  The 
second  application  was  signed  by  23  persons. 
It  was  In  the  same  form  as  the  first,  except 
that  the  clause  above  referred  to  was  omit- 
ted. The  proceedings  under  the  first  applica- 
tion having  been  abandoned,  the  new  applica- 
tion was  filed,  and  the  proceedings  thereun- 
der seem  to  have  been  regular  and  In  accord- 
ance with  the  statute.  During  the  progress 
of  the  proceedings  under  the  -second  applica- 
tion, certain  persona  filed  a  bill  In  chancery 
in  the  circuit  court  of  Barry  county,  atta<^- 
ing  the  validity  of  the  drain,  and  praying  for 
a  perpetual  injunction.  Upon  the  hearing  of 
the  case  a  decree  was  entered  perpetually  en- 
Joining  the  construction  of  the  drain.  There- 
upon an  order  was  entered  dismissing  the 
drain  proceedings,  and  the  suit  in  Ckible  v. 
Deal,  supra,  was  brought.  In  that  case  Mr. 
Justice  Grant,  referring  to  the  items  embrac- 
ed in  the  present  snlt,  said :  "The  failure  to 
construct  the  drain  was  not  doe  to  any  fault 
of  the  plaintiffs  or  their  predecessors.    The 
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defendants,  the  petltlo&era,  are  therefore  11a- 
Me  for  the  costs.  Among  the  Items  Included 
In  the  Jndgment  are  $173.50  for  the  serTices 
of  the  surveyor  rendered  under  the  first  pe- 
tition, and  $163.50  to  Mr.  Baker,  the  then 
drain  commissioner,  for  services  rendered  un- 
dor  the  same  petition.  The  theory  under 
which  these  Hems  were  allowed  appears  to  be 
that,  although  rendered  upon  the  first  appli- 
cation, they  were  used  upon  the  second  ap- 
plication, and  these  defendants  received  the 
benefit,  or,  as  Mr.  Baker  In  his  testimony, 
said:  'All  these  services  would  have  had  to 
be  rendered  after  June  30th,  If  they  had  not 
been  rendered  before.  We  simply  used  the 
knowledge  acquired  before.'  The  result  is,  if 
the  Judgment  be  sustained,  that  the  expense 
of  the  first  and  abandoned  proceedings,  which 
should  have  been  shared  among  tlie  80,  is  now 
Imposed  upon  23,  7  of  whom  were  not  peti- 
tioners to  the  first  proceedings.  Drain  pro- 
ceedings are  statutory,  and  the  requirements 
of  the  statute  must  be  followed.  The  com- 
missioners could  no  more  pay  for  the  knowl- 
edge obtained  by  a  former  abandoned  pro- 
ceeding than  they  could  pay  for  knowledge 
obtained  from  any  other  source.  If  the  drain 
conomissioners  In  the  first  proceedings  were 
not  responsible  for  the  defect,  and  acted  In 
good  faith,  the  petitioners  in  that  case  alone 
mast  pay  for  the  expense  Incurred."  Upon 
tbe  trial  of  this  case  'before  a  Jury,  the  clr- 
cnlt  Judge  directed  a  verdict  for  the  plain- 
tiffs for  the  following  Items,  with  interest 
tbereon:  For  services  rendered  by  Hugh  Mac- 
Dougall  as  surveyor,  $140;  for  services  ren- 
dered by  Clinton  R.  Baker  as  county  drain 
commissioner,  $87;  for  money  paid  by  Clln- 
toa  B.  Baker  for  help  hired  by  him  on  the 
Onn  river  drain  proceedings,  $39.50 — total 
$274.  Upon  the  trial  of  the  case  the  evidence 
was  undisputed  that  the  commissioner,  Baker, 
t>etween  December  19, 1902,  and  May  2u,  1903, 
rendered  29  days'  service,  amounting  to  $87; 
also,  that  he  paid  out  for  hired  help  to  the 
men  he  employed  to  assist  him  in  connection 
with  said  Gun  river  drain  prior  to  the  making 
of  the  second  application  $39.50 ;  that  the  men 
be  so  employed  assisted  In  cutting  brush  and 
running  the  line  when  the  survey  was  made 
tmder  the  first  petition;  and  that  he  had  to 
pay  the  help  In  order  to  get  It,  and  that  the 
services  were  necessary. 

It  was  admitted  on  the  trial  by  counsel  for 
the  defendant  that.  If  the  plaintiffs  were  en- 
titled to  recover  In  said  cause  at  all,  the 
services  of  the  surveyor,  Hugh  'MacDongall, 
were  worth  the  sum  of  $140  for  35  days'  serv- 
ices at  $4  a  day.  At  the  close  of  the  evi- 
dence, the  defendant  requested  the  cgurt  to 
instruct  the  Jury: 

"First  That  if  they  should  find  from  the 
evidence  that  the  then  drain  commissioner. 
Baker,  laserted  a  provision  in  the  application 
that  the  whole  watershed  of  Onn  river  should 
be  assessed  for  benefits,  and  if  after  proceed- 
ing thereunder  and  causing  a  survey  to  be 
made  the  county  drain  commissioner  aban- 


doned said  proceeding  because  of  what  the 
said  Baker  had  inserted  in  the  application, 
and  If  you  find  that  this  defect  was  one  that 
said  Baker  was  responsible  for,  then  I  charge 
you  that  the  plalstifla  in  this  case  cannot 
recover,  and  your  verdict  should  be  for  the 
defendant 

"Second.  That,  under  the  undisputed  evi- 
dence In  the  case,  no  verdict  should  be  ren- 
dered for  the  Items  of  expense  claimed  to 
have  l^een  paid  by  the  said  Clinton  R.  Baker 
for  services  in  the  matter  of  said  drain,  for 
the  reason  that  said  proceedings  were  aban- 
doned by  the  said  Baker,  because  of  what  he 
himself  had  inserted  in  the  application. 

"Third.  If,  while  Mr.  Baker  was  drain  com- 
missioner, proceedings  under  the  first  appli- 
cation were  abandoned,  and  another  applica- 
tion was  filed  therein,  which  application  was 
accepted  by  the  said  drain  commissioner,  and 
his  successor  in  ofilce,  and  acted  upon,  and  If 
no  proceedings  were  ever  taken  thereunder 
after  the  said  first  application  had  been  aban- 
doned, then  I  charge  you  that  the  plaintiffs 
in  this  case  would  have  no  Jurisdiction  over 
said  ai^lication  to  dismiss  the  proceedings 
for  any  other  or  different  reason  than  the  one 
for  which  the  former  drain  commissioner  had 
abandoned  them." 

Exception  was  duly  taken  to  the  refusal  to 
so  charge,  and  there  are  sev«n  assignments  of 
error  by  the  defendant,  and  the  case  Is  here 
upon  a  case  made. 

1.  The  first  assig^nment  of  error  alleges 
error  because  the  court  did  not  strike  out 
the  testimony  of  the  witness  Baker  as  to  the 
Item  of  $30.50,  paid  out  for  help  to  the  men 
he  employed  to  assist  him  in  the  work»  and 
the  seventh  assignment  alleges  error  in  that 
the  court  directed  a  verdict  for  this  item. 
They  may  he  considered  together.  If  the 
plaintiffs  are  entitled  to  recover  in  this  case 
at  all.  It  seems  to  us  that  they  are  entitled 
to  recover  for  this  item.  It  Is  true  that  the 
statute  provides  that  all  orders  for  pay- 
ment for  services  rendered  should  be  drawn 
by  the  commissioner  upon  the  drain  fund  of 
each  particular  drain.  But  It  should  be 
borne  In  mind  that  at  the  time  this  help 
was  hired  there  was  no  drain  fund  for  this 
particular  drain.  To  hold  that  the  commis- 
sioners cannot  Incur  any  expense  for  the 
survey,  or  for  assistance  In  making  the  sur- 
vey before  the  fund  for  the  particular  drain 
has  been  created,  Is  to  defeat  the  very  ob- 
ject of  the  statute,  and  Is  to  require  the 
commissioners  In  such  a  case  "to  make 
brick  without  straw."  It  seems  that  this 
money  was  paid  by  Mr.  Baker  as  a  part  of 
the  expenses.  The  plaintiffs  are  his  suc- 
cessors in  ofiace;  and  the  undisputed  testi- 
mony shows  the  necessity  for  this  labor  and 
expenditure.  We  think  that  the  court  did 
not  err  In  this  matter. 

2.  The  second  assignment  alleges  error  >  in 
directing  a  verdict  for  the  plaintiffs,  and  the 
sixth  assignment  alleges  error  because  the 
court  did  not  submit  the  case  to  the  Jury. 
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ConsldeMng  them  together,  It  may  be  said 
that  there  was  no  conflict  In  the  evidence, 
and  it  was  clearly  a  case  for  a  directed  yer- 
dlct.  Was  the  verdict  rightly  directed?  This 
raises  the  principal  question  in  the  case. 
Was  there  any  fault  In  the  conduct  of  the 
drain  commissioner  In  making  the  change  tn 
the  application  at  the  request  of  the  three 
signers?  If  this  Is  to  be  treated  as  an  open 
question,  we  think  that  the  action  of  the 
commissioner  was  In  good  faith,  and  did  not 
impair  the  validity  of  the  application.  Not- 
withstanding this  clause,  the  power  -rested 
with  the  commissioners  nnder  the  statute, 
after  the  survey  and  the  final  order  of  de- 
termination, to  order  and  direct  what  lands 
were  to  be  assessed  as  benefited.  Any  re- 
quest In  the  petition  covering  this  subject 
was  unauthorized,  and  was  not  binding  on 
the  officers.  It  ml^t  well  be  treated  as  sur- 
plusage. Smith  V.  Carlow,  114  Mich.  67,  72 
N.  W.  22.  We  have  examined  the  records 
and  briefs  in  Gale  v.  Deal,  supra,  and  we 
think  that  it  there  appears  that  the  circuit 
judge  in  his  finding  In  that  case  virtually 
held  that  the  first  petition  was  valid.  Er- 
ror was  assigned  upon  that  finding,  and  this 
court  disposed  of  that  and  other  questions 
by  saying:  "The  other  objections  raised  have 
had  due  consideration,  and  we  find  that  they 
are  not  well  taken."  It  may  well  be  urg- 
ed that  the  question  of  the  sufficiency  of 
the  first  petition  was  disposed  of  in  that 
case.  That  the  commissioner  acted  In  good 
faith  in  following  the  advice  of  the  prose- 
cuting attorney  and  judge  of  probate  can- 
not from  this  record  be  questioned,  and  that 
being  80,  the  petitioners  are  jointly  and  sever- 
ally liable  for  the  costs  and  exjjenses  of  the 
proceedings,  if  the  same  have  been  properly 
dismissed.  We  are  of  opinion  that  the  right 
to  dismiss  both  of  these  applications  has 
been  ruled  by  the  former  case  In  this  court. 
The  drain  commissioner  made  the  following 
order;  "State  of  Miehljran,  County  of  Al- 
legan— ss. :  The  proposed  drain  to  be  locat- 
ed under  the  application  of  Joseph  Deal  and 
others,  hereto  annexed,  having  been  exam- 
ined by  us  and  surveyed  by  Hugh  MacDou- 
gall,  county  surveyor  of  said  county,  has 
been  determined  by  us  to  be  impracticable, 
which  determination  is  hereby  made  of  rec- 
ord, and  having  been  abandoned  by  said 
Joseph  Deal  and  other  applicants,  a  new  ap- 
plication made  and  proceedings  thereon  had 
having  been  stayed  and  annulled  by  a  de- 
cree of  the  circuit  court  for  the  county  of 
Barry,  in  chancery,  and  there  being  no  fur- 
ther reason  to,  and  it  being  impossible  to 
further  proceed  upon  said  application,  and 
all  further  proceedings  in  relation  hereto, 
and  said  petition  are  hereby  dismissed,  at 
the  cost  of  the  applicants  signing  the  same, 
to  wit,  Joseph  Deal  and  other  applicants 
signing  said  petition."  Signed  by  drain  com- 
missioners of  both  counties.    The  order  dis- 


missing tlie  proceeding  was  proper.  Tha 
decree  of  the  Barry  circuit  court  in  chan- 
cery applied  to  the  entire  proceeding,  and  It 
was  impossible  to  further  proceed  therein. 
Such  proceedings  may  be  dismissed  under 
the  statute  "for  other  cause"  than  that  the 
drain  is  unnecessary  or  impracticable,  and 
costs  are  to  follow  where  the  proceedings  are 
dismissed  or  quashed  for  any  cause  not  due 
to  the  negligence  or  fault  of  the  commis- 
sioner. Case  V.  Telling,  112  Mich.  689,  71 
N.  W.  610;  Parker  v.  Llneohi,  114  Mich.  306, 
72  N.  W.  173 ;  Brown  v.  Kennedy,  132  Mich. 
464,  93  N.  W.  1073.  If  the  case  were  to  de- 
pend upon  the  laying  aside  of  the  first  peti- 
tion by  the  commissioner,  it  might  be  sold 
that  there  could  be  no  neglect  or  default,  be- 
cause that  officer  acted  tn  good  faith  under 
the  proper  legal  advice,  to  all  of  which  the 
defendant  assented. 

If  the  situation  at  tiie  time  of  the  order 
dismissing  the  proceedings  is  to  control, 
then  there  was  not  only  ample  reason  for 
such  action,  but  further  proceedings  were 
Impossible;  and  it  was  not  brought  about 
in  any  sense  by  the  neglect  or  fault  of  the 
drain  commissioners.  In  either  view  of  the 
case,  there  was  no  error  on  the  part  of  the 
circuit  Judge  in  refusing  to  give  the  defend- 
ant's requests  to  charge.  These  refusals  are 
the  grounds  of  error  alleged  In  the  other  as> 
slgnments  of  error. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  circuit  court  ia  afiirmed. 


PEOPIiB  V.  ALBRIGHT. 
(Supreme  Court  of  Michigan.    May  7,  1910.) 
CowsTTTPTiONAi-  Law  (JjSOO*)— Cbiminai,  Of- 
fense —  Abandonuent  —  Statutes— CoN- 

STBUCnON. 

Acts  1907,  No.  144,  ipunishlng  a  husband 
who  absuidong  his  wife  without  providing  ^er 
with  necessary  shelter  and  food,  etc,  makes  de- 
sertion and  abandonment,  plus  negligence  to 
provide  necessary  shelter,  etc.,  an  offense  and  a 
husband  who  deserted  and  abandoned  his  wife 
In  1905  and  who  continued  the  desertion  and 
abandonment  after  the  passage  of  the  act,  and 
who  failed  to  provide  her  with  necessaries  dur- 
ing that  jperlod,  is  not  guilty,  for  the  prior  act 
of  desertion  and  abandonment  may  not  be  made 
criminal  by  the  statute,  which  would  make  the 
statute  an  ex  post  facto  law. 

[EJd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §|  570-575;    Dec.  Dig.  §  200.»1 

Exceptions  from  Circuit  Court,  Ottawa 
County;  Philip  Padgham,  Judg& 

Ferdinand  Albright  was  convicted  of  de- 
serting and  abandoning  his  wife  without  pro- 
viding necessaries  for  her,  and  he  brings  ex- 
ceptions. Conviction  set  aside,  and  accused 
discharged. 

The  respondent  was  placed  upon  trial  In 
the  November  term,  1909,  of  the  circuit  court, 
under  an  Information  which  charged  that  he 
had  on,  to  wit.  May  20,  19001  at  the  city  of 
Grand  Haven,  deserted  and  abandoned   his 
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wife,  one  Ocrtnide  Albrigbt,  ftnd  wlthont  pro- 
Tiding  neoeoBary  and  pn^wr  shelter,  food, 
care,  and  clothing  for  the  Bald  wife,  and  that 
he  had  continued  in  ench  desertion  and  aban- 
donment from  Bald  May  20,  1000,  untU  the 
present  time,  contrary  to  the  form  of  the 
statute,  etc.  The  proeecntlng  attorney  in  bis 
opening  to  the  Jary,  stated  that  be  would 
show  that  the  respondent  end  bis  wife  were 
married  February  7,  1006,  while  the  respond- 
ent was  under  arrest  for  tMstardy  on  com- 
plaint of  said  Obtrude,  that  they  had  never 
lived  together  after  such  marriage,  but  that 
he  had  desn^ed  and  abandoned  her  Imme- 
dlstely,  and  that  respondent  had  not  provided 
his  said  wife  with  proper  food,  care,  cloth- 
lug,  and  shelter  at  any  time,  from  the  time  of 
sndi  marriage  to  the  time  of  the  trial,  and 
that  such  desertion  and  abandonment  had 
continued  from  said  February  7,  1005,  to  the 
present  time. 

Evidence  was  ofTered  tending  to  support  the 
charge  in  the  information.  Tb«re  are  two 
assignments  of  error  which  allege  that  the 
court  erred  In  ruling  upon  the  Introduction  of 
evidence.  As  neither  of  the  rulings  was  ex- 
cepted to,  and  as  the  objections  were  without 
merit,  we  shall  not  consider  them. 

At  the  close  of  the  evidence,  counsel  for  the 
re^wndent  moved  for  a  directed  verdict  of 
not  guilty,  for  the  following  reasons:  (1) 
That  the  proof  shows  that  the  desertion  took 
place  on  the  7tb  day  of  February,  1005,  If  at 
any  time,  and  that  he  (respondent)  has  nev- 
er lived  with  her  from  that  day  until  this, 
and  In  fact  has  xtevw  had  anything  to  do 
with  her,  except  a  few  conversations  when  be 
-was  nnder  arrest  (2)  That  the  act  in  force  at 
the  time  this  desertion  and  abandonment  took 
place  was  Act  No.  39.  Pub.  Acts  1908,  which 
contained  in  its  provisions  other  clauses  than 
Act  No.  144.  Pub.  Acts  1907,  to  wit,  that  the 
tvife  must  be  a  burden  upon  the  public,  and  the 
respondent  must  leave  the  state  of  Michigan. 
<3)  That  Act  No.  89,  Pub.  Acts  1003,  was  re- 
pealed by  Act  No.  144,  Pub.  Acts  1007.  and 
there  was  no  reserving  clause  whatever.  The 
court  overruled  the  motion,  and  allowed  the 
Information  to  be  amended  so  as  to  Include 
the  date  of  February  7,  1905,  and  from  thence 
down  to  the  20th  day  of  May,  1009,  and  to 
the  present  time,  to  which  ruling  respondent's 
counsel  excepted. 

Tlie  respMident  then  requested  the  court  to 
diarge  the  Jury  as  follows:  "(1)  That  when  a 
person  has  been  'arrested  for  bastardy,  and 
then  inarrlea  the  girl,  and  never  lives  with  her 
a  mlnate.  It  Is  not  the  desertion  and  aban- 
dmunent  meant  by  Act  No.  144  of  the  Bes- 
•ton  Laws  of  1907;  for  that  statnte  only  ap- 
plies to  a  bnsband  and  wife  who  actually 
Ilred  together  as  husband  and  wife,  for  some 
period  of  time,  and  then  the  husband  deserts 
and  atiandona  the  wife.  (2)  That  if  yon  find 
from  the  evidence  In  this  case  that  the  com- 
plaining wltnees,  Gertmde  Albright,  and  the 
respondent,  Ferdinand  Albrii^t,  never  lived 
tocedicr  after  the  marriage— not  even  a  nilm> 


nte — iwas  performed,  and  further  find  from 
the  evidence  in  this  case  that  after  the  mar- 
riage was  performed,  he  immediately  left  her, 
and  has  never  lived  with  her  as  bis  wtte^ 
then  I  charge  you  that  your  verdict  will  be  not 
guilty."  Both  of  said  requests  were  refused. 
The  court  charged  the  Jury  that  In  order  to 
convict  the  respondent,  it  must  appear  from 
the  evidence  beyond  a  reasonable  doubt  that 
he  abandoned  and  deserted  bis  wife  on  Feb- 
ruary 7,  1905,  and  that  he  continued  that 
abandonment  and  desertion  to  the  present 
time,  without  providing  necessary  and  proper 
shelter,  food,  and  clothing  for  her.  That  the 
term  "abandonment"  has  been  defined  under 
this  statute  as  being  the  act  of  the  husband 
who  leaves  bis  consort  willfully,  and  with  an 
intention  of  causing  perpetual  separation. 
That  desertion  is  used  in  the  same  statute, 
"any  person  who  deserts  and  abandons  his 
wife  and  children."  That  these  two  words 
"desert"  and  "abandon"  are  not  synonymous; 
they  do  not  mean  the  same  thing.  Desertion 
is  the  act,  and  abandonment  covers  the  In- 
tent That  before  the  respondent  could  be 
convicted  the  Jury  must  find,  beyond  a  rea- 
sonable doubt,  that  this  act  of  abandonment, 
at  the  time.  If  be  did  abandon  her,  was  with 
the  intent  that  it  should  be  perpetual  as 
above  defined,  and  that  he  intended  never  to 
support  her,  or  live  with  her  again,  or  fumlsb 
her  with  proper  shelter,  food,  etc.  In  other 
words,  that  he  entirely  abandoned  her  as  his 
wife,  the  same  as  though  he  had  no  wife. 
The  circuit  Judge  concluded  his  charge  in 
the  following  words:  "Did  this  .respondent 
on  the  7th  day  of  February,  1905,  abandon 
and  desert  this  woman,  under  the  definition 
I  have  given  you  of  abandonment  and  deser- 
tion, and  did  that  abandonment  and  deser- 
tion continue  from  thence  down  to  the  pres- 
ent time?  In  other  words,  has  It  continued 
from  that  time  to  the  present?  Not  only  this, 
did  he  abandon  and  desert  her  at  that  time, 
but  you  should  find  that  he  did  not  provide 
necessary  and  proper  shelter,  food,  and  cloth- 
ing for  bis  wife.  It  would  be  as  necessary  to 
show  that  as  much  as  the  abandonment;  the 
two  go  together.  He  must  not  only  aban- 
don and  desert  bis  family,  but  he  must  leave 
them  under  such  circumstances  as  the  statute 
states."  The  respondent  was  convicted,  and 
the  case  Is  here  upon  exceptions  before  am- 
teQce. 

Argued  before  OSTRANDBR,  G.  X,  and 
HOOKER,  MOORE,  BLAIR,  aikd  STONE,  JJ. 

Walter  I.  LUlle^  for  appellant  Oorle  C. 
Cobum,  Pros.  Atty.  (Charles  W.  McQlU,  Asst 
Atty.  Gen.,  and  John  E.  Bird,  Atty.  Gen.,  of 
counsd),  for  the  People. 

STONE,  J.  (after  stating  the  facts  as 
above).  In  our  opinion  the  conviction  of  the 
respondent  should  be  set  aside,  and  the  re- 
spondent discharged.  Act  No.  144,  Pub.  Acts 
1907,  Is  entitled  "An  act  to  prevent  the  desw- 
tion  and  abandonment  of  wife  or  children  by 
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person^  cbarged  by  law  wltb  tbe  maintenance 
thereof;  to  make  such  aban^nunent  and  de- 
sertion a  felony,"  etc.  The  elemmts  of  the 
oftense  defined  by  section  1  of  the  act  are 
desertion  and  abandonment  without  provid- 
ing necessary  and  proper  shelter,  food,  etc: 
It  Is  millke  the  Wisconsin  statute  referred  to 
in  McClaln  on  Criminal  Law,  cited  by  tlte 
prosecuting  attorney,  in  this:  That  statute 
made  it  a  misdemeanor 'for  a  hilsbasdi  to 
abandon  his  wife,  leaving  her  in  a  destitute 
condition,  and  alio  made  it  a  misdemeanor  if 
a  husband,  being  of  sulBdent  abUlty,  refus- 
ed or  neglected  to  provide  for  her.  In  tbe 
opinion  in  State  v.  Wltham,  70  Wis.  473,  86 
N.  W.  934,  a  case  arising  under  the  Wiscon- 
sin statute,  it  is  pointed  ont  that  the  aot  pro- 
vides for  two  cases;  that  the  penalty  of  the 
act  is  Incurred  by  tiie  abandonment,  leaving 
the  wife  destitnte,  and  is  also  Incurred  by  a 
willful  refusal  to  provide  for  her;  that  while 
in  that  case  the  abandonment  occurred  before 
the  law  took  effect,  the  willful  refusal  to  pro- 
vide continued  to  tbe  time  of  trial.  Tbe 
Michigan  statute  does  not  make  the  refusal, 
or  neglect  of  the  husband  to  provide  neces- 
sary shelter,  etc,  a  felony.  It  makes  deser- 
tion and  abandonment,  plus  such  refusal  or 
neglect  to  provide  a  felony.  In  the  case  at 
bar  the  desertion  and  abandonment  occurred 
In  February,  1906.  In  so  far  as  the  statute 
we  are  considering  is  concerned,  it  was  an 
innocent  act;  at  least  it  was  not  a  criminal 
act  It  could  not  be  made  a  criminal  act  by 
a  statute  thereafter  enacted.  If  it  could  be 
assumed  that  the  Legislature  Intended  to  make 
the  act  of  1907  apply  to  conduct  which  took 
place  In  1905,  an  assumption  which  is,  of 
course,  purely  gratuitous,  the  act  of  1907 
would  be  an  ex  post  facto  law.  '  In  this  view 
of  the  case  it  is  unnecessary  to  decide  the 
other  questions  raised  and  discussed. 

The  conviction  is  set  aside,  and  the  respond- 
ent discharged. 


OFFUBSY  V.  GABLINOBR. 

(Sopteme  Court  of  Michigan.     May  7,  1910.) 

Waters   and    Water   Coitbses   (|   119*)  — 
DRAiniNa    Land— BzcEss   Oveb    Natcrax 

Fl/OWAOE. 

Defendant,  by  tiling  and  ditching  his  land, 
carried  into  a  swamp,  situated  partly  on  his 
land  and  partly  on  that  of  complainant,  and 
into  the  highway  separating  his  land  from  that 
of  complainant,  water  in  excess  of  the  natural 
flow.-.aad  this  excess  was  cast  upon  complain- 
ants'land.  Althoug'h  the  water  in  the  highway 
first  returned  to  defendant's  land,  the  natural 
fiowage  was  from  defendant's  land  to  complain- 
ant's land.  Held,  that  defendant  was  properly 
restrained  from  draining  such  excess  water  in- 
to tbe  swamp,  or  npon  defendant's  land,  and 
plaintiff  is  not  estopped  by  liis  purchase  of  that 
part  ot  his  land  most  affected  by  the  water  with 
Knowledge  that  defendant  was  aiaining  his  land 
npon  it 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Wkter  Courses,  Cent  Dig.  H  131-1S4:  Dec. 
Dig.  |119.»} 


Appeal  (Mm  Circuit  Court,  Barry  Coimty, 
in  Cliancery;  James  A.  ParkbUKHi,  Judge. 

Action  by  Hlbbard  A.  Offley  agataut  Peter 
Garllnger.  Judgment  for  complainant,  and 
defendant  appeals.    Affirmed. 

Argued  before  OSTRANDBR.  HOOKBB, 
MOOBE;  McALYAY,  and  BBOOKB,  JJ. 

Oolgrove  &  Potter,  for  appellant  l^omas 
Sullivan,  for  appellee. 

OSTBANDBB,  J.  The  complainant  owns 
tbe  N.  B.  %  of  section  22  in  the  township  of 
CastletoD,  in  Barry  county.  The  defendant 
owns  the  E.  %  of  the  8.  E.  %  of  section  15 
and  the  W.  %  of  the  S.  W.  %  of  section  14  In 
the  same  township.  There  is  a  highway  on 
the  section  line  between  sections  16  and  22, 
and  14  and  23.  It  is  intersected^  at  the  con- 
tiguous comers  of  these  four  sections,  by  a 
highway  running  north  and  south.  From  this 
statement  it  will  appear  that  defendant's  west 
80  acres  is  directly  north  of  complainant's 
east  80  acres,  and  that  they  are  separated  by 
a  highway.  The  natural  flow  of  surface  wa- 
ter is  to  the  south  and  southwest  The  land 
on  section  15  is  higher  generally  than  tbe 
land  on  section  22.  At  the  point  at  which 
these  highways  intersect  each  other,  but  lying 
west  of  the  rorth  and  south  highway.  Is  a 
swamp,  the  larger  part  of  which  is  on  section 
15,  but  some  of  which  is  on  section  22.  There 
is  a  conduit  or  culvert  in  the  highway.  De- 
fradant  by  the  use  of  tile  laid  In  the  south 
part  of  his  west  80  acres,  has  drained  some  of 
the  land  into  this  swamp,  and  has  drained 
some  of  It  further  west  Into  the  highway, 
from  whldi  the  water  passes  to  complain- 
ant's land.  In  the  southwesterly  part  of  de- 
fendant's east  80  he  has  laid  tUe  for  the 
purpose  of  draining  his  land,  or  portions  of 
it  The  consequence  is  that  water  passes 
through  his  tile  from  both  his  west  and 
east  80's  into  this  swamp,  and  water  in  ex- 
cess of  or  more  than  would  pass  there  If 
the  land  was  In  a  state  of  nature.  As  a 
further  consequence,  this  additional  water 
passes  from  the  north  side  of  the  highway 
to  the  south  side  through  the  culvert  onto 
complainant's  land.  Complainant  drains  the 
swamp,  to  the  south,  into  a  ravine  or  water 
course  hereinafter  referred  to.  Having  its 
rise  in  a  swamp  near  the  northeast  comer 
of  the  east  80  acres  owned  by  defendant  a 
water  course  used  to  run  from  that  swamp 
southeasterly,  thence  southerly,  thence  gen- 
erally southwesterly,  to  the  east  and  west 
highway  referred  to,  thence  southwesterly 
across  the  N.  W.  %  ef  the  N.  W.  M,  of  section 
23,  thence  west  and  south  to  and  across  the 
land  of  complainant  which  It  reaches  at  a 
point  some  rods  south  of  the  Intersectica  of 
the  aforesaid  highways.  It  is  Into  this  wa> 
ter  course  that  the  defendant  has  drained 
various  ponds  and  swamps  lying  to  tbe 
north  and  east  ot  complainant's  land. 

The  court  below  granted  complainant  no 
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nOiet  with  respect  to  waters  which  natural- 
ly, or  which  artificially,  for  a  considerable 
period  of  time  have  found  their  way  from 
the  easterly  portion  of  defendant's  east  80 
acres  Into  this  natural  water  course,  and 
complainant  does  not  appeal.  Relief  was 
granted  with  respect  to  the  waters  collect- 
ed by  the  tile  drains  constructed  by  defend- 
ant which  are  otherwise  cast  upon  the  lands 
of  complainant  He  awarded  to  complainant 
a  small  sum  by  way  of  damages,  and  the 
decree  provides  for  an  Injunction  restrain- 
ing defendant  from  any  longer  maintaining 
those  tile  drains  which  have  the  effect  to 
empty  water  Into  the  highway,  either  Into 
the  north  and  south  highway,  or  Into  the 
highway  running  east  and  west,  and  from 
collecting,  by  means  of  drains,  water  in  the 
swamp  aforesaid. 

It  Is  not  here  attempted  to  state  with  pre- 
cision the  particular  drains  affected  by  the 
Injunction.  For  that  purpose,  the  decree 
must  be  resorted  to.  Without  setting  out 
the  testimony  presented  In  a  record  of  more 
than  400  pages.  It  Is  suflSclent,  for  the  pur- 
pose of  this  opinion,  to  say  that  It  estab- 
lishes beyond  question  or  doubt  that  the  de- 
fendant has  from  time  to  time,  by  tiling 
and  ditching  bis  lands,  carried  into  the 
swamp  which  has  been  refelred  to  as  situat- 
ed in  the  southeast  comer  of  his  west  80, 
and  Into  the  highways  which  have  teen  re- 
ferred to  at  other  points,  considerable  quan- 
tities of  water  which  would  not  In  the  same 
volume  or  In  the  same  time  be  accumulat- 
ed, and  he  has  by  artificial  means,  which 
have  benefited  his  own  lands,  freed  them 
from  large  quantities  of  water  which  other- 
wise would  stand  In  low  places  thereon,  and 
cast  them  upon  the  lands  of  the  complain- 
ant with  resulting  Injury.  The  applicable 
rules  of  law  are  not  difficult  to  understand, 
and  counsel  do  not  disagree  about  them. 
It  Is  not  denied  by  complainant  that,  If 
these  lands  were  In  their  natural  state,  if  no 
artificial  drainage  had  been  resorted  to, 
some  of  the  surplus  waters  from  defend- 
ant's lands  would  be  cast  upon  his  lands. 

Aside  from  the  contention  that  the  com- 
plainant's action  is  barred,  at  least  with  re- 
spect to  some  of  the  drains,  by  the  statute 
of  limitations,  and  the  contention  that  re- 
lief should  be  denied  him  upon  the  ground 
that  he  is  guilty  of  laches  in  sitting  by  while 
defendant's  system  of  drainage  was  in  pro- 
cess of  construction,  defendant  presents  two 
principal  defenses.  One  of  them  is  that,  as 
to  some  of  the  waters  which  fiow  from  his 
lands  Into  the  hl$^ways  and  find  their  way 
lato  the  swamp  which  has  t>een  referred  to, 
the  action  of  the  highway  commissioner,  or 
of  highway  commissioners,  is  responsible 
for  that  water  being  conducted  Into  the 
swamp;  that  the  making  of  the  road  Inter- 
fered with  the  natural  flow  of  all  those  wa- 
ters across  the  40  acres  to  the  east  of  com- 
plainant's land,  and  so  down  and  Into  the 
natural  .water  course  which  has  beea  refer- 


red to.  In  this  connection  It  Is  claimed  that 
the  township  and  the  owner  of  the  land  east 
of  complainant's  land  should  have  been  made 
parties  to  this  bill.  The  other  Aetenae,  and 
the  one  which,  if  sustained  by  the  proofs, 
would  In  fact  be  an  answer  to  the  most  con- 
siderable number  of  complainant's  claims. 
Is  that  there  used  to  be  a  natural  water 
course  whidi  drained  the  swamp  first  re- 
ferred to ;  that  in  place  of  that  complainant 
has  put  in  the  tile  drain  already  referred  to 
as  leading  from  the  swamp  to  the  south,  and 
that  the  tile  drain  is  Inadequate  to  do  that 
which  In  the  state  of  nature  the  alleged  nat- 
ural water  course  did ;  that  Id  consequence 
of  the  size  of  the  tile  used  by  complainant, 
compared  witii  the  quantity  of  water  which 
in  any  event  came  upon  his  land,  be  has 
dammed  and  Impeded  the  natural  fiow  of 
the  water,  to  which  cause  he  ought  to  trace 
considerable,  if  not  all,  of  the  injury  which 
he  complains  about. 

As  to  the  drains  aCTected  by  the  decree 
which  are  on  defendant's  east  80  acres,  one 
empties  into  the  east  and  west  highway  some 
16  rods  east  of  the  comers  where  the  high- 
ways which  have  been  referred  to  intersect, 
the  other  into  the  north  and  south  highway 
north  of  said  comers.  It  is  claimed  they 
were  coustracted  more  than  15  years  before 
the  filing  of  the  bill  of  complaint  in  this 
cause,  which  was  April  9,  1906.  The  contoi- 
tlon  of  defendant  is  that  complainant  has  not 
proven  that  his  suit  was  begun  within  the 
statute  period.  Ck>un8el  rely  upon  Ayres  v. 
Hubbard,  71  Mich.  S9^  590,  40  N.  W.  10. 
See,  also,  Belden  v.  Blackman,  124  Mich.  667, 
83  N.  W.  616.  The  rule  foUowed  In  the  cases 
cited  is  that,  when  the  statute  of  limitations 
is  pleaded,  the  burden  is  upon  the  plaintiff 
to  show  that  he  began  his  action  within  the 
statute  period.  But  what  Is  the  statute  pe- 
riod in  this  case?  The  theory  of  complain- 
ant is  that  he  is  presently  injured  by  the  con- 
duct of  defendant ;  that  the  injury  is  a  con- 
tinuing one,  which  may  not  be  adequately 
compensated  by  an  award  of  damages,  al- 
though damages  should  be  awarded,  an^  are 
claimed.  If  defendant  asserts  the  right  to 
continue  the  injury  without  making  compen- 
sation, he  Is  asserting  something  more  than 
that  complainant  has  not  brought  his  action 
in  due  season.  He  is  asserting,  if  anything, 
a  prescriptive  right  to  fiow  lands.  This  is 
an  affirmation  which  he  must  sustain  by  evi- 
dence. Suppose  that  complainant  had  begun 
his  action  at  law  for  damages.  The  defense, ' 
which  we  are  now  considering,  must  have  - 
been  Just  what  it  is  now,  namely,  that  at 
some  period  of  time  defendant  acquired  the 
right  to  do  what  Is  conq>lained  of.  The  evi- 
dence does  not  satisfy  us  that  defendant 
has  this  right  The  evidence  preixoiderates 
in  favor  of  the  finding  that  the  drains  were  ' 
constructed  after  April  9,  1891.  In  any 
event,  It  does  not  appear  that  any  water  was 
by  means  of  the  drains  turned  upon  the  land 
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now  owned  by  complainant  prior  to  April 
0,  1881. 

We  fail  to  see  how,  with  respect  to  the 
two  drains  mentioned,  the  action  of  highway 
offlcera  excuses  defendant  The  facts  are 
that  he  discharges  water  from  his  land,  by 
means  of  his  drains,  into  the  highways,  and 
that  these  waters  after  following  the  high- 
ways oome  again  upon  his  land,  from  which 
they  then  pass  to  the  land  of  complainant 
There  la  no  evidence  of  any  obstruction  by 
the  townfAiip  authorities  of  any  natural  wa- 
ter coQise  but  for  which  obstruction  com- 
plainant's lands  would,  through  said  water 
course,  have  received  these  waters.  There  Is 
some  testlmany  to  the  effect  that  at  times  of 
high  water  the  waters  from  the  swamp  in 
question  flowed  southeasterly  through  a 
sluice  or  culvert  In  the  highway  upon  the 
N.  W.  %  of  N.  W.  %  of  section  23,  and  were 
finally  discharged  into  the  natural  water 
course,  which  has  been  referred  to.  But  It 
does  not  appear  that,  if  the  highway  as  orig- 
inally constructed,  with  its  corduroy  road 
through  this  swamp,  had  remained,  defend- 
ant would  have  the  right  to  discharge  water, 
by  his  drains,  first  into  the  highway,  then 
the  swamp,  and  finally  npon  the  N.  W.  % 
of  N.  W.  \i  of  section  23.  We  are  dealing, 
not  with  a  natural  flow  and  level  of  water, 
but  vrtth  a  sun^us  of  water,  artiflclally 
brought  to  the  swamp  by  the  defendant  The 
swamp  is  partly  upon  the  land  of  defendant, 
partly  npon  the  land  of  complainant  The 
surplus  water  is  received  into  that  part  of 
the  s«ramp  in  defendant's  land.  If  there 
were  no  highway  dividing  the  swamp^  It 
would  affect  complainant  wherever  the  out- 
let of  the  swamp  might  be.  With  the  high- 
way It  flows,  through  the  culvert  therein,  up- 
on complainant's  land.  He  Is  under  no  ob- 
ligation to  d^endant  to  receive  it  or  to  re- 
move It.  If  defendant  has  any  right  to 
cast  the  water  upon  other  land  than  that 
owned  by  complainant  and  the  township  au- 
thoritiee  have  interfered  with  such  right  It 
would  seem  to  be  defendant  and  not  com- 
I^lnant,  who  should  move  In  the  matter. 
The  case  of  Smith  v.  Barrett  123  N.  W. 
1091,  relied  upon  by  defendant,  is  in  its  facts 
wholly  unlike  the  case  at  bar,  as  an  exam- 
ination will  discover.  That  case  dealt  with 
the  removal  by  township  authority  of  an  ar- 
tificial Impediment  to  the  natural  flow  of 
water  In  a  natural  water  course.  It  was 
held  that  a  lower  proprietor,  whose  lands 
abutted  the  highway  in  which  the  water 
course  lay,  had  no  prescriptive  right,  as 
against  the  public,  to  have  the  Impediment 
maintained. 

It  Is  said  that  because  cqmplalnant  pur- 
chased the  east  40  acres  of  the  west  80  acres 
of  his  land— the  40  acres  which  is  In  fact 
most  affected  by  the  waters  from  the  swamp 
—knowing  that  defendant  drained  portloas 


of  his  land  Into  the  swamp,  and  as  since  his 
purchase  no  drains  have  been  constructed 
npon  defendant's  east  80  acres,  he  is  estop- 
ped to  complain  about  the  effect  produced  by 
those  drains  the  waters  from  which  flow  in- 
to the  swamp.  Courts  of  equity  have  some- 
times, by  the  application  of  the  doctrine  of 
laches,  or  of  estoppel,  brout^t  about  results 
very  like  those  which  would  follow  the  short- 
ening -of  the  statute  period  for  gaining  pre- 
scriptive rights  in  land.  We  are  referred  to 
no  decision  in  which  it  Is  held  that  the  mere 
fact  that  one  purchases  land  upon  which  an 
adjoining  proprietor  habitually  trespasses  in- 
volves any  duty  on  the  part  of  the  purchaser 
to  permit  the  trespasses  to  be  repeated.  Cas- 
es like  Edwards  v.  Allouez  Mining  Co.,  38 
Mich.  46,  31  Am.  Rep.  301,  are  not  In  point 
here,  even  if  It  could  be  said  that  what  is 
decided,  by  two  of  four  justices  of  this  court 
is  the  rule  of  decision  for  similar  casea 
Having  concluded  that  complainant  is  under 
no  obligation  to  receive  any  of  the  waters 
brought  to  the  swamp  by  the  defMidant  ei- 
ther by  the  two  drains  In  the  east  80  acres 
which  have  been  referred  to,  or  by  the  drain 
In  the  west  80  acres  which  leads  to  Che 
swamp,  we  hold  the  Injunction  restraining 
the  further  bringing  of  water  to  the  swamp 
by  such  means  was  properly  granted  by  the 
court  below.  Of  course,  complainant  should 
not  have  damages  for  any  injury  to  the  land 
which  was  not  caused  by  this  trespass  of 
defendant  We  are  not  satisfied  that  the 
court  below,  in  limiting  the  award  of  dama- 
ges to  9S0,  considered  any  injury  for  which 
complainant  is  himself  wholly  or  in  part  re- 
sponsible. 

There  is  a  pond  in  the  southerly  portion  ot 
defendant's  west  80  acres,  situated  west  of 
the  center  of  that  piece  of  land,  and  It  la 
asserted  by  complainant,  and  we  think  la 
proven,  that  defendant  has  managed,  by  use 
of  tile  and  by  turning  furrows  in  his  field, 
which  furrows  the  water  has  deepened,  to 
cast  water  from  the  pond  into  the  land  of 
complainant  It  is  asserted  that  only  the 
overflow  or  surplus  water  of  the  pond  is  so 
carried  away,  and,  also,  that  such  surplus 
finds  its  way  into  what  was  once,  and  for 
the  purposes  of  this  case  should  be  held  to 
now  be,  a  natural  water  course^  The  testi- 
mony does  not  satisfy  us  that  defendant  Is 
right  in  either  of  these  contentions.  As  to 
the  first  one,  it  is  not  disputed  that  drfend- 
ant  drains  a  portion  of  his  said  land  into 
this  pond;  and,  as  this  drain  relieves  the 
land  from  considerable  quantities  of  water. 
It  follows  that  thereby  the  quantity  of  water 
in  the  pond  is  so  much  increased,  and  the 
overfiow  of  the  pond  is  not  the  natural  one. 

We  are  of  opinion  that  the  decree  below 
ought  not  to  be  disturbed,  and  It  Is  afflitat^d. 
with  costs  to  complainant 
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JASPER  TP.  V.  MARTIN. 
(SapRme  Oonrt  of  Michigan.     May  7,  1910.) 

1.  E)viDXRCB  (f  372*>— AnciKNT  DoomiENr— 
Pboof  of  Execution. 

A  lease  to  a  township  parportin?  to  have 
been  executed  nearly  40  yeais  before  It  was 
foond  among  other  old  papers  In  the  office  of 
the  townahlp  clerk  should  be  treated  as  an  an- 
cient document.  In  the  absence  of  evidence  or 
any  Issue  of  fraud,  and  proof  of  its  execution' 
may  be  dispensed  with. 

[E^d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |i  161S-1627 ;   Dec.  Dig.  i  372.*] 

2.  HomSTEAD     (I     114*)— LXASB— JOIHDCB    OF 

WiFB— NBCsssmr. 

A  lease  of  a  part  of  a  homestead  without 
the  signature  of  leesor's  wife  was  absolutely 
Toid. 

Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  i  114.*] 

5.  Lardlobd  and  Tenant  (|  66*)— Posses- 
sion Undeb  Void  Lbasb— Advebse  Posses- 
sion. 

The  fact  that  a  leaM  of  premises  under 
which  the  party  held  poasesaion  is  void  does 
not  make  the  holding  hostile. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  M  180-200;   Dec  Dig. 

4.  Adtkbbk  Possession  (|  60*)-^Natdbe  of 
Possession— When  Not  Advebse. 

A  mere  permissive  possession,  or  one  con- 
sistent with  the  title  of  another,  however  long 
continued,  can  never  ripen  into  a  title  by  ad- 
verse possession. 

[Eld.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |i  282-314;  Dec.  Dig.  i 
flO.*] 

6.  Dedication  (i  16*)— Hohbstead  (|  110*)— 
Lbabb  to  Township  as  Constitutino. 

The  owner  of  a  hMnestead  did  not  dedicate 
a  part  thereof  to  the  public  by  leasing  it  to  a 
township  to  be  held  while  it  should  be  used  for 
purposes  of  the  township,  which  agreed  to  pay 
^  in  full  for  rent,  and,  if  there  was  such  ded- 
ication without  the  signature  of  the  wife,  it 
would  be  unavailing. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  i  16  ;*  Homestead,  Dec.  Dig.  S  HO.*] 

&  IiANDLOBD  AND   TENANT  ({  62*)— EsTOFFEL 

OF  Tenant— Void  Lease. 

One  who  enters  into  possession  of  land  un- 
der a  lease  containing  a  covenant  to  pay  rent 
is  estopped  to  deny  the  agreement  to  pay  the 
rent  though  the  lease  is  void  because  part  of 
the  lessor's  homestead,  and  is  not  signed  by  the 
wife. 

[S<d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  152-158,  168,  170;  Dec. 
Dig.  i  62.*] 

Appeal  from  Circnlt  Court,  Midland  Conn- 
ty,  in  CboBUXTj;  Peter  F.  Dodds,  Judge. 

Bill  by  the  Township  of  Jasper  against 
Robert  H.  Martin.  From  a  decree  for  com- 
plainant, defendant  appeals.  Reversed,  and 
bill  dismissed. 

Argued  before  MOORE,  McALVAT,  BLAIR, 
BROOKE,  and  STONE.  JJ. 

C.  .W.  Giddlngs,  for  appellant  Robert  H. 
Lane,  for  appellee^ 

STONE,  J.  The  bill  In  this  cause  was  fil- 
ed on  December  26^  1008,  to  remove  an  al- 
leged doad  opon,  and  to  quiet  the  title  of. 


the  complainant  township  to  the  premises  in 
question.  The  facts  are  not  much  in  dispute. 
They  are  substantially  aa  follows:  On  May 
25,  1872,  one  William  Murray  was  the  own- 
er in  fee  of  the  W.  %.of  the  W.  %  of  the  S. 
W.  ^  of  section  21,  in  the  township  of  Jas- 
per. Said  Murray  at  the  time  aforesaid  re- 
sided upon  the  said  40  acres  of  land  as  a 
homestead  with  his  wife  and  family,  and  he 
had  been  so  living  there  for  some  years  prior 
to  said  date.  Said  homestead  at  that  time 
did  not  exceed  hi  valne  $1,000.  On  or  about 
said  25th  day  of  May.  1872,  the  said  WUliam 
Murray  met  R.  O.  Martin,  A.  J.  Bates,  Thom- 
as Martin,  and  A.  J.  Martin  (the  last  four 
named  persons  probably  composing  the  town- 
ship board  of  said  township)  at  some  place 
in  said  township,  and  the  following  described 
Instrument  was  drawn,  and  probably  signed 
by  the  parties.  We  say  probably  signed,  for 
the  reason  that  there  was  no  satisfactory  evi- 
dence that  William  Murray  signed  the  paper; 
but  as  it  was  found  among  other  old  papers 
in  the  office  of  the  township  clerk,  and  as 
there  is  no  evidence  or  Indicia  of  fraud,  we 
think  we  should  treat  this  Instroment  as  an 
ancient  document,  and  that  proof  of  its  ex- 
ecution may  be  well  dispensed  with.  It  is  as 
follows:  "(Complainant's  Exhibit  L)  Know 
all  men  by  these  presents  that  William  Mur- 
ray of  the  town  of  Jasper  In  the  county  of 
Midland  and  state  of  Michigan  of  the  first 
part,  for  the  consideration  herein  mentioned 
does  hereby  lease  unto  the  township  of  Jas- 
per in  the  county  and  state  aforesaid  party 
of  the  second  part  and  their  assigns  the  fol- 
lowing parcel  of  land  to  wit:  ten  rods  square 
located  in  the  south  west  comer  of  section  21 
In  said  township.  With  all  the  privileges  and 
appurtenances  thereunto  belonging  to  have 
and  to  hold  the  same  for  and  during  of  years 
the  same  shall  be  used  for  town  purposes 
with  the  privilege  to  move  or  sell  any  build- 
ing erected  thereon.  And  the  said  party  of 
the  second  part  for  themselves  and  their  as- 
signs do  covenant  and  agree  to  pay  the  said 
party  of  the  first  part  for  said  premises  one 
dollar  in  full  for  rent,  in  testimony  whereof 
the  said  parties  have  hereunto  set  their  bands 
and  seals  this  25th  day  of  May  A.  D.,  1872. 
William  Murray.  R.  C.  Martin.  A.  J.  Bates. 
Thomas  Martin.  A.  J.  Martin,  Clerk,  Town- 
ship Board  of  the  Township  of  Jasper.  Sign- 
ed, sealed  and  delivered  la  presence  of  William 
Hunt  €reorge  Smock."  The  said  township 
agreed  to  pay  the  consideration  or  rent  nam- 
ed, and  at  once  went  Into  possession  of  the 
premises  described  in  sai^  lease  (the  same 
being  a  part  of  said  WUliam  Murray's  home- 
stead), cleared  it,  built  a  fence  around  it,  and 
erected  thereon  a  smaU  frame  building  for  a 
town  hall  for  the  use  of  said  township,  and 
said  building  continued  to  be  so  used  and  to 
remain  on  said  premises,  and  was  stUl  on 
said  premises  when  the  bill  of  complaint  was 
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filed  In  said  cause.  On  March  11,  1891,  the 
said  William  Murray  (his  wife  having  died 
In  the  meantime)  conveyed  the  said  40  acres 
to  his  daughter,  Deborah  Murray.  That  she 
conveyed  the  same  to  her  brother,  Thomas 
Murray,  on  the  Sth  day  of  March,  ISM.  That 
said  last-named  i>er8on  on  July  3,  1894,  re- 
conveyed  the  same  to  his  said  sister,  Deborah 
Murray,  and  that  the  said  Deborah  Murray, 
being  then  married  to  one  George  J.  Bunker, 
on  the  18th  day  of  February,  1902,  conveyed 
said  40  acres  of  land  for  an  expressed  con- 
sideration of  $1,600  to  the  defendant  herein. 
In  which  said  deed  her  husband,  George  J. 
Bunker,  Jo.lned.  That  all  of  said  deeds,  from 
William  Murray  down  to  and  including  the 
said  deed  to  the  defendant,  were  warranty 
deeds,  and  were  all  made  without  any  excep- 
tion of  the  lands  described. In  said  lease;  said 
lease  not  being  referred  to  In  any  of  said 
deeds.  All  of  said  deeds  were  duly  recorded 
in  the  office  of  the  register  of  deeds  of  said 
comity. 

The  defendant  has  lived  In  said  township 
of  Jasper  since  early  boyhood,  and  he  was  47 
years  old  at  the  time  of  the  hearing  of  this 
cause,  which  was  In  the  month  of  April,  1909. 
He  knew  where  the  town  house  stood  when 
he  bought  the  premises  above  described,  but 
he  did  not  know  under  what  terms  or  ar- 
rangement the  township  was  occupying  the 
house  or  premises.  Soon  after  the  purchase 
of  said  40  acres  by  the  defendant,  he  went 
to  the  township  board  to  ascertain  by  what 
right.  If  any,  the  township  was  occupying  the 
said  10  rods  square,  and  he  was  Informed  by 
members  of  said  board  that  they  did  not 
know.  He  then  asked  the  board  to  look  the 
matter  up,  saying  that  he  was  a  poor  man, 
and  that.  If  the  township  had  no  right  there, 
he  would  like  a  little  rent  The  board  on  ex- 
amination of  the  records  was  unable  to  find 
any  impers  or  records  showing  any  right  In 
the  township  to  the  premises.  Matters  re- 
mained In  this  condition  until  the  fall  follow- 
ing, when  the  board  Interviewed  the  defend- 
ant, and  asked  him  what  rent  he  would  charge 
the  township  for  the  premises  in  question, 
and  the  defendant  replied  that  he  would  leave 
It  to  the  supervisor.  Afterwards,  and  on 
June  26,  1903,  the  defendant,  at  the  request 
of  the  township  board,  entered  into  a  written 
lease  with  said  township,  whereby  he  leased 
to  It  the  premises  so  occupied  by  said  town- 
ship for  its  town  hall  for  a  period  of  three 
years,  from  and  after  April  IS,  1903,  at  an 
annual  rental  of  $10,  which  amount  was 
paid  by  said  township  to  the  defendant  At 
the  expiration  of  this  lease,  at  the  request  of 
said  township  board,  another  written  lease 
was  entered  Into  by  defendant  and  said  town- 
ship for  said  premises  for  a  period  of  two 
years  longer,  at  the  same  rental,  which  was 
paid  by  said  township  to  the  defendant  At 
the  expiration  of  the  last-mentioned  lease, 
and  at  the  request  of  the  township  board,  the 
defendant  entered  Into  an  oral  lease  of  said 
premises  for  one  year  at  the  same  annual 


roital,  which  rental  was  paid  by  lald  town- 
ship to  defendant  Under  said  oral  lease 
(which  did  not  expire  untU  April  IB,  190^  the 
said  township  of  Jasper  was  occupying  the 
premises  in  question  at  the  time  of  the  fillns 
of  the  bill  in  this  cause.  It  Is  undisputed 
that  the  defendant  knew  nothing  of  the  ex- 
istence of  the  Instrumoit  ((complainant's  Bhc- 
hlblt  1),  or  of  the  daim  of  the  township  there- 
under, until  after  this  suit  was  brought 
Such  Instrum^it  or  lease  had  been  found  by 
the  township  clerk  about  two  years  before 
the  hearing  ot  the  causa  The  leases  above 
referred  to  as  having  been  made  between  the 
defendant  and  said  township  were  all  made 
in  pursuance  of  a  resolution  of  the  township 
board. 

The  cause  being  at  Issue  by  the  filing  ct  m. 
general  r^Ucatlon  to  the  defendant's  answer 
was  heard  upon  the  admitted  facts  and  the 
testimony  taken  in  open  court  The  position 
of  the  complainant  was  stated  by  Its  solicitor 
at  the  hearing:  "We  come  into  a  court  of 
equity,  and  ask  a  decree  that  we  shall  have 
the  use  of  that  property  so  long  as  used  for 
township  imrposes  imder  the  lease;  and,  if 
the  court  should  find  the  lease  was  not  good, 
we  ask  a  decree  for  title  to  the  land  under 
adverse^  actual,  and  hostile  possession."  The 
circuit  Judge  decreed  that  the  right  of  pos- 
session, title,  ownership,  and  fee  in  the  said 
premises  were  and  should  be  in  and  belong  to 
the  complainant,  and,  further,  that  defendant 
should  repay  to  the  said  township  the  $60  re- 
c^ved  for  rent  and  that  the  said  defendant 
should  pay  the  costs.  The  defendant  ap- 
pealed. 

In  our  oplni<»i  to  state  this  case  la  to  de- 
cide it  Under  the  statemrat  of  the  case  we 
must  hold: 

1.  That  the  lease  of  a  part  of  the  home- 
stead by  William  Murray  without  the  signa- 
ture of  his  wife  was  absolutely  void.  Mallhot 
V.  Turner,  157  Mich.  167,  121  N.  W.  804;  15 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  674,  subd. 
4;  Maatta  v.  Klppola,  102  Mich.  116,  60  N. 
W.  300;  liOtt  V.  liOtt  146  Mich.  580,  109  N. 
W.  1126,  8  L,  B.  A.  (N.  S.)  748. 

2.  It  is  undisputed  that  the  complainant 
entered  into  possession  of  the  premises  under 
the  lease,  and  the  fact  that  the  lease  was 
void,  because  of  the  infirmity  above  stated, 
would  not  make  the  holding  of  the  complain- 
ant hostile.  The  complainant  entered  into 
possession  of  the  premises  by  the  consent  of 
the  owner,  to  whom  It  agreed  to  pay  the  rent- 
al named.  Such  holding  and  occupancy  could 
not  in  a  hundred  years  ripen  into  an  adverse 
holding,  and  the  complainant  would  be  equi- 
tably estopped  from  so  claiming.  1  Gyc.  1()60. 
A  mere  permissive  possession,  or  one  consist- 
ent with  the  title  of  another,  however  long 
continued,  can  never  ripen  into  a  title  by  ad- 
verse possession.  Perkins  t.  Nugent  45  Mich. 
156,  7  N.  W.  767;  Smeberg  ▼.  Cunningham, 
96  Mich.  378,  66  N.  W.  73,  35  Am,  St  Eep 
613;   Butler  t.  Bertrand,  97  Mich.  69,  66  N. 
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W.  942;  1  Am.  &  tSng.  Bn<7-  of  Law  (2d  Ed.) 
TB4,  and  note,  dtlng  more  than  60  casea  from 
the  courts  in  ^Is  conntry.  As  Chief  Justice 
MarstiaU  said  in  Kirk  t.  Smith,  9  Wheat 
241,  6  Ii.  Bd.  81 :  "It  would  shock  that  sense 
of  right  which  must  be  t&t  equally  by  l%ls- 
latots  and  Judges,  If  a  poesession  which  was 
permlssiTe  and  entirely  conslatait  with  the 
title  of  another  should  silently  bar  that  ti- 
tle^" That  possession  was  taken  here  in  rec- 
(«nltlon  of  Murray's  title  cannot  be  question- 
ed. Menter  v.  First  Baptist  Church,  123  N. 
W.  686.  There  is  no  evidence  of  a  repudia- 
tion of  the  tenancy  in  this  case. 

3.  It  appears  by  the  testimony  of  the  town- 
flhip  derk  that  he  first  saw  the  lease  (Com- 
plainant's Exhibit  1)  about  two  years  before 
be  gave  his  testimony;  that  he  found  it 
among  some  old  papers  in  the  office.  Yet 
with  knowledge  of  the  existence  of  this  paper 
the  township  authorities  made  the  last  lease 
with  defendant  and  paid  the  rental,  which 
lease  was  in  force  when  the  bill  of  complaint 
was  filed.  Such  conduct  is  hardly  consistent 
with  good  faith.  We  cannot  agree  with  com- 
plainant's contention  that  there  was  here  a 
dedication  of  the  land  to  the  public.  If  there 
were  such  dedication  without  the  signature  of 
the  wife,  It  would  be  unavailing.  In  Green 
wood  V.  School  District,  126  Mich.  81,  85  N 
W.  241,  cited  by  complainant,  there  was  no 
homestead  question  involved.  There  was  here 
no  parol  gift,  as  was  the  case  in  Schafer  v. 
Hauser,  HI  Mich.  622,  70  N.  W.  136,  35  K 
K.  A.  835,  66  Am.  St  Kep.  408.  It  was  a  void 
lease,  but  there  was  recognition  of  the  lessor's 
saperior  title  by  the  agreement  to  pay  rent 
Defendant  is  estopped  from  saying  it  did  not 
agree  to  pay  such  rent  Such  holding  cannot 
rip«i  into  a  hostile  holding.  It  entered  as  a 
tenant,  and  not  as  owner. 

In  our  opinion  the  complainant  has  no 
standing  in  this  case.  The  decree  below  is 
reversed,  and  the  bill  dismissed,  with  costs 
of  both  courts  to  the  defendant 


CUIiVER  et  al.  v.  AVERT. 
(Supreme  Court  of  Michigan.    May  7, 1910.) 

1.  BqinTT  a  11*)— Gbants  of  Jubisdiotion— 

FBAT7D.         ...  ...     I  j-^ 

Courts  of  equity  have  concurrent  jurisdic- 
tioD  with  law  courts  to  grant  relief  from  the 
consequences  of  fraud  and  misrepresentation,  es- 
pecially where  one  iriiirty  has  obtained  an  execu- 
tory contract  by  fraud,  and  the  injured  party 
asks  for  a  cancellation,  for  an  equitable  lien  on 
prqperty,  for  money  paid  on  such  a  contract, 
and^for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  21-24;    Defc  Dig.  J  ll.»] 

2.  VeWDOB  AND  PuaOHAflEB  (|  119*)— Rmoib- 
SION  BT  V«IfOT»— DnXHSB»— LiACHES. 

That  parchasera  of  a  house  and  lot  con- 
tinued in  possession  for  six  months,  repeatedly 
demanding  the  remedying  of  defects  and  mak- 
ing of  clianges,  and  made  payments  under  the 
contract  after  many  of  the  defects  were  known 
to  them,  does  not  bar  their  right  to  the  cancel- 


lation of  Oie  contract  and  relief  against  a  for- 
feiture provided  therein,  where  the  extent  of 
defendant's  fraud  as  to  the  condition  of  the 
house  was  not  discovered  until  long  after  they 
went  into  possession. 

[Ekl.  Note.— For  other  caaes,  see  Vendor  and 
Purchaser.  (Jent  Dig.  H  212-214 ;   Dea  Dig.  { 
119.»] 
3.  BqniTT  (8  39*)— Jubibdiction— Retention 

OF   JUKISDICTION. 

Equity,  having  once  acquired  Inrisdiction, 
will  retain  it  to  give  such  full  relief  as  will 
finally  dispose  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  104-114;  Dec.  Dig.  i  89.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Cliancery;    Henry  A.  Mandell,  Judge. 

Suit  by  Fred  H.  Culver  and  another  against 
Waldo  A.  Avery.  From  a  decree  for  defend- 
ant, complainants  appeal.  Reversed  and  de- 
cree entered,  and  cause  remanded  for  ac- 
counting. 

Argued  before  MOORE,  McALVAY. 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Choate,  Webster,  Robertson  &  I/ehman 
(Ward  N.  Choate,  of  counsel),  for  appellants. 
Rowland  M.  Connor,  for  appellee. 

STONE,  J.  The  bill  of  complaint  was  filed 
in  this  cause  by  the  vendees  to  set  aside  a 
contract  for  the  purchase  of  a  house  and 
lot,  on  the  ground  of  fraud  and  misrepresen- 
tation, and  to  be  relieved  from  the  forfeiture 
clauses  of  said  contract  for  the  same  reason, 
and  to  establish  an  equitable  lien  on  the 
property  for  the  amount  paid  by  complain- 
ants, less  the  rental  value  of  the  premises, 
and  for  an  accounting. 

It  appears  that  the  defendant,  through  his 
agents,  James  and  Edwin  B.  NaJI,  advertised 
in  a  newspaper  of  September  4,  1904,  offering 
for  sale  certain  houses  on  Moore  place  In 
the  city  of  Detroit  It  set  forth  that  the 
houses  were  all  on  brick  foundations,  hon- 
estly built,  and  that  the  best  materials  were 
used  in  the  construction,  and  that  the  work- 
manship was  excellent  It  is  claimed  that 
the  complainant  Fred  H.  Culver,  attracted 
by  this  advertisement  and  the  statements 
therein  contained,  called  upon  and  talked 
with  Edwin  B.  Nail,  one  of  defendant's 
agents,  upon  the  subject;  that  Mr.  Nail  rep- 
resented to  said  complainant  that  the  house 
in  question  was  a  first-class  house,  and  that 
the  workmanship  was  first-class;  that  the 
materials,  lumber  and  everything,  were  first- 
class;  that  the  woodwork  was  Georgia  pine, 
with  oil  finish ;  that  the  house  was  well  con- 
structed and  built  of  good  materials.  It  la 
further  claimed  that  complainant,  Fred  H. 
Culver,  had  had  no  experience  wllli  houses, 
had  never  built  or  bought  a  house  before, 
and  had  no  experience  with  carpentry  or 
plastering,  and  that  he  so  told  Mr.  Nail,  and 
that  he  relied  upon  his  representations ;  that 
so  relying  upon  the  representations  of  the 
defendant  in  said  advertisement,  and  those 
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ma.Q.6  by  his  said  agent,  tbe  said  complainant 
on  September  13, 1904,  entered  Into  a  written 
land  contract  for  tbe  purchase  of  said  bouse 
and  lot  from  said  defendant,  wbicb  provided, 
among  oth&e  tblngs,  for  the  sale  of  said 
honse  and  lot  for  $2,300,  of  which  $300  was 
to  be  paid  on  delivery  of  contract,  and  $20 
on  the  13th  day  of  each  month  thereafter; 
said  payments  to  Include  Interest  at  the  rate 
of  6  per  cent,  per  annum.  Said  contract 
contained  the  following  provisions: 

"7.  And  in  case  default  shall  be  made  by 
said  second  party,  bis  heirs,  executors,  ad- 
ministrators or  assigns.  In  any  of  tbe  condi- 
tions above  stipulated  to  be  by  him  perform- 
ed, It  shall  and  may  be  lawful  for  said  first 
party,  if  he  shall  see  fit,  to  declare  this  con- 
tract void,  such  declaration  to  be  made  by 
brief  notice  thereof,  addressed  to  said  sec- 
ond party  and  delivered  to  him  personally, 
or  deposited  in  the  post  office  at  Detroit, 
Michigan,  and  said  first  party  shall  have  the 
right  to  re-enter  upon  the  said  premises  at 
any  time  after  such  default,  and  shall  be  at 
liberty  to  sell  tbe  same  to  any  perscm  or  per- 
sons whomsoever,  without  being  liable  In  law 
or  equity  to  said  second  party  or  any  person 
claiming  under  him  for  any  damages  in  conse- 
quence of  such  sale,  or  to  return  any  pay- 
ments made  on  account  of  this  contract,  and 
any  payments  that  shall  have  been  made  be 
held  by  said  first  party  as  stipulated  dam- 
ages for  the  nonperformance  of  this  contract 
And  said  first  party  shall  have  a  right  to 
recoTor  all  damages  sustained  by  reason  of 
the  holding  over  of  said  second  party  without 
permission ;  and.  In  case  this  contract  shall 
be  so  declared  void,  the  party  of  the  second 
part  shall  thenceforth  be  deemed  a  mere  ten- 
ant at  will  under  said  first  party  and  shall 
be  liable  to  be  proceeded  against  under  the 
provisions  of  the  statutes  regulating  sum- 
mary proceedings  to  recover  possession  of 
land,  being  chapter  308  of  the  Compiled  Laws 
of  Michigan,  1897,  and  the  acts  amending 
the  same,  without  notice  to  quit,  notice  to 
quit  being  hereby  expressly  waived  by  said 
second  party. 

"8.  It  is  hereby  expressly  understood  and 
declared  that  time  Is  and  shall  be  deemed 
and  taken  as  of  the  very  essence  of  this  con- 
tract; and  that  unless  the  same  shall  In  all 
respects  be  complied  with  by  said  second 
party  at  the  respective  times  and  In  tbe 
manner  above  limited  and  specified,  that  said 
second  party  shall  lose  and  be  debarred  from 
all  rights,  remedies  or  actions,  either  In  law 
or  equity,  upon  or  under  this  contract" 

Complainant  made  payments  as  follows: 
September  23,  190^  $300,  October  13,  1904, 
$25,  December  9,  1904,  $25,  December  19, 
1904k  $25,  and  January  23,  1905,  $25,  on  ac- 
count of  both  principal  and  interest  Tbe 
house  was  not  complete  at  the  time  of  the 
pnrchase,  and  defendant's  said  agent  agreed 
to  complete  It  In  every  particular.  Complain- 
ants moved  Into  the  house  September  19, 


1901.  Complainant  Fred  H.  Oolver  testified 
upon  the  hearing  that  he  made  repeated  ef- 
forts to  have  defendant  complete  the  honse 
as  promised.  This  not  having  been  done,  Mr. 
Culver  wrote  a  personal  letter  to  the  defend- 
ant on  January  17,  1905,  and  received  the 
following:  "January  20,  1906.  Mr.  Fred  H. 
Culver,  Detroit  Mich.  Dear  Sir:  Upon  re- 
ceipt of  your  communication  of  the  17th,  I 
called  on  'Mr.  Nail  and  found  much  to  my 
surprise  that  he  had  done  nothing  toward 
the  replacing  of  the  door  In  your  house, 
which  he  was  Instructed  to  do  some  time 
ago.  I  ordered  him  to  place  the  order  for 
same  at  once  and  he  advised  me  yesterday 
that  Frolicb  &  Co.  would  have  the  door  com- 
pleted to-day,  and  that  it  would  be  placed 
in  your  house  within  a  day  or  two.  In  re- 
gard to  the  other  work  of  whldi  you  Bpok.e 
when  here,  I  understand  that  tbe  i^asterer 
had  been  out  and  fixed  the  places  which 
needed  his  attention.  Mr.  Nail  said  he  would 
call  at  your  place  and  report  to  me  later  to- 
day regarding  everything,  ao  I  do  not  con- 
sider it  necessary  for  me  to  make  a  persona] 
visit  as  I  am  very  busy  and  cannot  spare 
the  time  at  present  In  the  meantime,  how- 
ever, I  shall  expect  your  prompt  attention  to 
the  payment  due  on  the  13th,  In  accordance 
with  the  terms  of  your  contract  Xours  re- 
spectfully, Waldo  A-  Avery." 

Said  complainant  claims  that  relying  upon 
the  repeated  promises  of  the  defendant  be 
made  the  payments  as  above  stated.  Said 
complainant  testified  that  soon  after  making 
tbe  last  payment  he  made  an  examination  of 
the  house  with  a  builder,  and  that  they 
found  the  following  conditions:  That  some 
of  the  doors  would  not  open  and  shut  prop- 
erly, and  that  the  windows  wonld  not  shove 
up  and  down,  and  seemed  to  be  on  a  slant 
and  one  slanted  one  way  and  one  the  otber. 
That  the  front  door  was  too  small  for  the 
casing.  "You  could  see  out  down  into  the 
street.  We  had  to  keep  a  quilt  nailed  over 
the  door,-  and  came  and  went  out  the  back 
door."  That  the  newel  post  on  the  stair- 
way raised  a  half  Inch  from  the  fioor.  "We 
had  to  put  a  moulding  around  the  baseboard 
downstairs  and  upstairs."  That  the  window 
at  the  front  landing  on  the  stairs  was  in  a 
bad  shape.  That  the  window  cap  and  the' 
casing  had  pulled  away  from  the  plaster. 
That  It  was  loose,  and  did  not  have  enough 
nails  to  hold  it  That  the  window  did  not  fit 
tight  enough  to  keep  the  weather  out  That 
the  running  board  along  the  bottom  of  the 
plastering  up  tbe  stairs  was  In  three  pieces, 
was  not  properly  nailed,  and  was  pulling 
away  from  the  plastering.  Its  Joints  did  not 
fit  That  the  plastering  was  cracked  on  the 
edge,  and  was  not  property  finished.  That  tn 
the  front  room  upstairs  the  plaster  did  not 
come  down  to  the  top  of  the  door.  That  the 
door  was  not  hinged  properly ;  one  hinge  was 
set  In  and  tbe  otber  out  on  tbe  edge,  and  It 
could  not  dose.    That  then  were  four  or 
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llTe  doon  that  war.  ^niat  yon  could  pat 
TOnr  flngen  under  the  mopboard.  Tbat  the 
windows  left  an  opening  la  the  window  sills. 
Tbat  the  supports  to  the  stoop  were  2x4  stuck 
<m  a  piece  of  paving  block,  and  that  they 
settled  and  the  porch  drew  away  from  the 
house  In  front  and  left  a  hole,  and  one  oould 
lo(A  In  and  see  the  plaster  In  the  room  back. 
That  In  the  bathroom  the  baseboard  polled 
away,  and  one  could  see  In  between  the  parti- 
tion. That  the  water  pipe  ran  down  next  the 
ontslde  of  the  house,  with  nothing  to  protect 
it,  and  that  It  frose.  That  the  house  had 
settled  downstairs,  and  the  floor  ran  towards 
the  center.  That  the  house  was  not  firm, 
but  would  shake  when  one  walked  through 
It,  and  that  the  floor  was  slowly  settling. 
That  a  big  patch  of  plastering  fell  down 
in  the  kitchen  on  February  Sd.  miat  there 
was  a  three-foot  crack  In  the  comer  of  the 
kitchen.  That  the  surface  of  the  plaster 
over  the  whole  house  was  crat&ed.  That 
there  was  a  big  crack  In  the  chimney,  and  It 
was  settling,  and  there  was  danger  of  flr& 
That  there  was  a  12x12  beam  running  north 
and  south  supporting  the  house.  It  rested 
on  a  middle  pier  under  Its  coiter,  and  was 
about  an  Indi  and  a  half  on  the  cellar  wall 
at  one  aid.  The  other  end  only  came  up  to 
the  pier.  That  there  was  another  12x12 
piece  on  the  pier,  and  to  the  beam  two  half 
Inch  boards  were  nailed  on  the  sides,  holding 
the  beam  to  the  block  on  the  pier.  That  the 
beam  did  not  reach  the  pier,  and  had  sunken 
about  an  inch.  These  are  only  a  part  of  the 
defects  claimed  and  testified  to  by  said  com- 
plainant 

On  February  24,  1906,  complainant  Fred 
H.  Culver  demanded  in  writing  the  return  of 
the  money  which  he  had  paid  ux>on  said  con- 
tract, and  tendered  to  the  defendant  a  quit- 
claim deed  of  the  premises,  signed  by  himself 
and  wife  His  letter  of  that  date  to  the  de- 
fendant will  show  the  complaint  made  by 
him.  It  was  as  follows:  "Detroit,  Feb.  24, 
190S.  To  Waldo  A.  Avery:  I  hereby  make 
demand  for  the  repayment  to  me  of  the  sum 
of  four  hundred  dollars  ($400.00)  heretofore 
paid  by  me  to  you  under  a  certain  land  con- 
tract hereinafter  described,  which  contract  I 
hereby  repudiate  for  the  reasons  hereinafter 
given,  lees  the  reascmable  rental  value  of 
said  premises  during  my  occupancy,  and 
hereby  tender  to  you  said  contract,  a  quit- 
claim signed  by  myself  and  wife  covering 
the  premises  described  in  said  contract,  and 
offer  to  release  all  claims  which  I  may  have 
In  said  contract  and  land  and  surrender  said 
premises  to  you  and  vacate  the  same.  Said 
contract  is  dated  Sept  18,  1904,  is  by  and 
between  Waldo  A.  Avery  and  Fred  H.  Cul- 
ver, and  covers  all  that  certain  piece  or  par- 
cel of  land,  situate  in  the  city  of  Detroit, 
county  of  Wayne,  state  of  Michigan,  known 
and  described  as  lot  forty-four  (44)  Moore 
Mace,  being  a  part  of  Hamlin  &  Foidyce's 
Grand  River  Avenue  subdivision.    The  rea- 


sons for  repudiating  said  contract  and  mak- 
ing this  demand  and  tender  are  as  follows: 
Because  said  contract  was  entered  Into  by 
me  through  fraud,  misrepresentations  and 
undue  advantage  on  the  part  of  yourself  or 
agents,  and  because  the  house  on  said  prem- 
ises was  represented  by  yourself  or  agents 
to  be  a  first-class  dwelling  house  In  every 
respect  well  built  and  built  of  good  materi- 
als, in  first-class  condition,  dry,  warm  and 
tight,  with  a  good  foundation,  with  water, 
gas  and  sewer  coimectlons  and  plumbing 
well  and  preperly  put  In,  and  in  every  way 
suitable  for  a  dwelling  house,  when  in  fact 
it  is  not  a  first-class  dwelling  house,  it  is 
not  built  well,  is  not  built  of  good  or  even 
proper  material,  is  not  In  first-class  condi- 
tion, is  wet,  cold  and  not  tight  had  not  a 
good  foundation.  Is  now  when  the  ground  Is 
frozen  settling,  has  not  water,  gas  and  sewer 
connections  and  plumbing  properly  put  In, 
and  is  not  suitable  for  a  dwelling  house  in 
Its  present  condition.  Among  other  particu- 
lars part  of  the  house  is  sinking,  the  floors 
have  become  uneven,  the  windows  and  doors' 
shrunken,  the  plaster  is  cracking  and  ap- 
pears ready  to  fall,  part  having  already 
fallen,  the  l>aBeboards  are  separating  from 
both  the  plaster  and  the  floor,  the  woodwork 
Is  shrinking,  in  fact  you  can  see  outdoors 
through  the  cracks  which  continually  admit 
the  wind,  rain  and  snow,  and  are  never  cer- 
tain as  to  when  any  part  of  the  house  may 
come  down.  These  are  but  a  few  of  the 
many  defects  which  I  hereby  otter  to  spe- 
cifically point  out  at  any  reasonable  time 
you  desire  to  inspect  said  premises.  The  con- 
dition of  the  premises  has  caused  sickness 
and  111  health  to  myself  and  family  since  our 
occupancy,  and  there  is  danger  of  the  plaster 
falling  at  the  present  time,  part  having  al- 
ready fallen,  and  I  shall  look  to  you  for  all 
damages  arising  from  any  of  said  causes. 
This  demand,  tender  and  notice  are  given  for 
the  purpose  of  protecting  my  rights  in  the 
premises.    Fred  H.  Culver." 

On  March  7,  1905,  the  defendant  served  a 
written  notice  of  forfeiture  and  demand  of 
possession,  upon  said  FreA  H.  Culver,  on  the 
ground  of  nonpayment  of  the  sums  specified 
In  the  contract,  and  on  March  18,  1905,  the 
defendant  conmienced  proceedings  of  ouster 
before  the  circuit  court  commissioner.  Be- 
fore tbat  case' was  heard,  and  on  March  23, 
1905,  the  original  bill  of  complaint  in  this 
cause  was  filed,  and  a  temporary  injunction 
restraining  the  prosecution  of  the  suit  before 
said  commissioner  was  obtained  and  served. 
The  bill  was  demurred  to,  and  on  April  6, 
1905,  the  demurrer  was  sustained  and  the  in- 
junction was  dissolved.  On  the  same  day  a 
new  summary  proceeding  was  begun  by  the 
defendant,  and  on  April  10th  a  judgment  of 
ouster  was  entered,  holding  that  said  Fred 
H.  Culver  unlawfully  held  possession  of  said 
premises,  and  on  April  15,  1005,  complainants 
surrendered  possession  of  the  pronlses.    Sub- 
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seqneatly  the  Mil  of  complaint  In  this  canse 
was  unended,  the  defendant,  after  the  over- 
ruling of  a  donurrer  answered,  and  the  case 
was  put  at  Issne  and  was  heard  upon  the 
pleadings  and  evidence.  As  late  as  April  8tb, 
Mr.  Culver  had  a  conference  with  defendant, 
at  which  the  former  renewed  his  complaints, 
and  there  was  some  talk  of  a  settlement,  bnt 
none  was  reached. 

Upon  the  hearing  Edwin  B.  Nail  was 
sworn  on  behalf  of  the  defoidant  Among 
other  things,  he  testified  that  complainant 
Culver  came  to  bim  to  buy  a  house.  That 
witness  told  him  they  had  a  good,  If  not  the 
best,  proposition  in  that  part  of  the  city  for 
a  moderate  priced  house,  at  a  moderate  cost, 
on  easy  terms.  That  witness  told  Culver 
that  the  houses  were  well  constructed,  built 
of  good  material,  and  good  houses  for  the 
price.  That  Culver  and  his  wife  examined 
the  houses,  and  selected  the  one  In  question. 
That  they  had  free  access  to  the  house,  and 
every  opportunity  to  examine  it,  and  ex- 
pressed themselves  as  satisfied  with  it  That 
complaint  was  made  of  the  door  and  win- 
dows, and  that  they  were  fixed,  but  witness 
did  not  remember  whether  they  were  fixed 
Immediately  or  not  That  the  plaster  Job 
in  the  kitchen  was  a  poor  one.  That  after 
complainants  moved  out,  defendant  put  In 
new  ceiling  In  the  kitchen,  and  did  some  litp 
tie  repair  In  the  house  that  did  not  amount 
to  much.  That  the  cellar  was  not  changed. 
As  to  the  settling  of  the  house,  one  pier  at 
the  rear  in  the  cotter  of  the  house  was  de- 
fective. It  was  afterwards  fixed.  That 
there  was  a  little  settling  on  account  of  the 
piers.  On  cross-examination  Mr.  Nail  testi- 
fied that  after  complainants  went  out,  and 
before  selling  to  another  party,  a  new  pier 
was  built  "Q.  If  that  main  Joist  that  main 
tlmt>er,  if  it  came  up  Just  to  the  edge  of  the 
pier  and  it  took  a  block  Just  enough  to  carry 
it  over  the  pier  about  an  inch,  boards  on  each 
side,  you  would  not  say  it  was  well  construct- 
ed? A.  If  it  did  not  rest  directly  on  the 
pier  I  would  not  consider  it  so.  Q.  It  would 
be  a  serious  defect?  A.  Yes;  it  would  be  a 
defect  Q.  Is  that  so?  A.  Yes,  sir.  Q.  It 
woidd  cause  the  house  to  settle  if  the  nails 
gave  way?  A.  It  would  depend  upon  how 
well  it  was  spliced  on  the  side.  Q.  If  as  a 
matter  of  fact  the  Joists  did  not  come  down 
an  inch,  the  house  would  naturally  settle? 
A.  The  house  naturally  would  settle."  The 
defendant's  evidence  tended  to  show  that  the 
comidainant  Culver  examined  the  house  and 
entered  into  the  contract  upon  his  own  Judg- 
ment The  complainants'  claim  was  that 
Culver  relied  upon  the  representations  made 
by  defendant's  agent  and  was  deceived  there- 
by. After  the  hearing  of  the  canse  the  bill 
of  complaint  was  dismissed  with  costs,  and 
the  complainants  have  appealed. 

It  is  stated  by  counsel  that  the  circuit 
Judge  dismissed  the  bill  on  the  ground  that 
complainants  had  an  adequate  remedy  at 
law.    No  written  opinion  or  reasons  appear  in 


the  record.  A  cartful  reading  of  the  eri- 
dence  and  record  satisfies  us  that  the  eqdi- 
ties  of  the  case  ore  with  the  complainants, 
and  that  they  were  entitled  to  the  relleC 
prayed  'for.  It  seems  very  dear  that  the 
representations  mode  by  defendant's  a^ent 
were  of  a-substantlal  and  material  nature  as 
to  material,  construction,  and  worlmianship 
of  the  house.  And  we  find  from  the  evldoioe 
that  Mr.  Culver  had  the  right  to,  and  did, 
rely  upon  the  representations,  and  was  de- 
ceived and  Injured  tiiereby.  Many  of  the  de- 
fects developed  after  the  complainants  mov- 
ed into  the  house,  notably  the  settling  of  the 
structure,  the  sagging  of  the  floors,  the  fall- 
ing away  of  the  pordi,  the  defects  in  the 
cellar,  and  the  freezing  of  the  water  pipes. 
Upon  complaint  some  slight  repairs  were 
made  by  defendant  but  it  is  not  daimed 
that  many  of  the  most  serious  defects  were 
remedied  at  all  during  the  occupancy  of  com- 
{dalnanta  That  courts  of  equity  have  con- 
currmt  Jurisdiction  with  the  law  courts  to 
grant  relief  from  the  consequences  of  fraud 
and  misrepresentation  is  a  proposition  too 
firmly  established  in  the  Jurisprudence  of 
this  state  to  be  now  questioned.  Especially 
is  this  true  where  one  party  has  obtained  an 
executory  contract  by  fraud,  and  the  injur- 
ed party  asks  for  a  cancellation  of  it  for  an 
equitable  lloi  upon  property  for  money  paid 
on  audi  a  contract  and  for  an  accounting. 

It  is  urged  by  dtfendants  counsd  that 
comi^alnantB  affirmed  the  contract  by  con- 
tinuous possession  for  over  six  months,  by 
repeated  demands  for  the  remedying  of  de- 
fects, and  the  making  of  dianges,  and  by 
making  certain  of  the  payments  under  .th6 
contract  after  many  of  the  defects  were 
known  to  them,  and  Meetler  v.  Jeffries,  146 
Mich.  598,  108  N.  W.  994,  is  dted  in  support 
of  the  position.  The  cases  are  easily  dis- 
tinguished. The  extent  of  the  fraud  practic- 
ed upon  oon4>lalnants  was  not  discovered 
until  long  after  they  went  into  poseeesion. 
The  time  they  remained  in  possession  after 
that,  before  the  offer  to  rescind  and  deed 
back,  was  not  an  unreasonable  one.  The  last 
payment  was  made  In  January.  The  true 
doctrine  is  that  a  party  intending  to  rescind 
a  contract  because  of  fraud  must  be  prompt 
In  communicating  the  fraud  when  discovered, 
and  consistent  in  his  notice  to  the  opposite 
party  of  the  use  he  intends  to  make  of  it 
The  letter  of  Fred  H.  Culver  to  defendant  of 
date  February  24,  1905,  meets  these  require- 
ments. 

Upon  the  question  of  the  jright  to  file  a  bill 
in  equity,  in  a  cose  like  this,  we  might  cite 
more  than  a  score  of  cases.  We  shall  only 
dte  the  case  of  Fred  Macey  Co.  v.  Macey,  143 
Mich.  138,  106  N.  W.  722,  6  L.  R.  A.  (N.  S.) 
1036.  The  whole  subject  is  there  discussed, 
and  most  of  the  Michigan  decisions  are  re- 
viewed. As  Justice  Hooker  said  In  that  case, 
it  would  be  "threshing  old  straw"  to  discuss 
the  cases.  It  is  proper  to  say,  however,  that 
the  case  of  Mack  t.  Village  of  Frankfort,  123 
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Midi.  4Z1,  82  N.  W.  200,  and  kindred  caaea 
are  easily  dlBtlngalahed  from  this  case;.  In 
the  case  last  dted  the  tdll  called  tor  a  money 
Judgmoit,  and  did  not  show  that  the  equity 
pawen  of  the  court  were  at  all  necessary  for 
its  enforcement  Here,  upon  the  ground  of 
fraud,  the  cMnplalnants  ask  to  be  relieved 
from  the  forfeiture  danse  of  the  contract, 
for  an  equitable  lien  upon  the  premises  for 
the  money  paid  upon  the  contrsict,  and  for 
Insurance  and  taxes,  and  for  an  accounting 
to  determine  the  amount  due  them,  over  and 
above  a  fair  rental  of  the  property  while  used 
by  them.  The  principle  that  equity,  having 
once  acquired  Jurisdiction,  wlU  retain  it,  to 
give  such  full  Teller  as  will  Anally  dispose  of 
the  controvwsy  is  well  settled  In  this  state. 
See  casee  cited  In  Hail  v.  Neater,  122  Mlcb. 
146,  80  N.  W.  082. 

The  decree  below  is  reversed,  and  one  will 
be  entered  for  complainants  in  accordance 
with  the  prayer  ot  the  amended  bill,  with 
costs  of  both  courts  to  complainants. 

The  decree  will  remand  the  cause  for  an 
accounting  upon  the  basis  here  indicated. 


ATKINSON  V.  SCHBIiL  et  aL 
(Supreme  Court  of  Michigan.    May  7,  IdlO.) 

1.  Deids  (S  211*)  —  VAUtDrrr  —  Bvidbkok — 

SUFFICIEKCT. 

Where  one  making  a  loan  on  real  estate 
security  directed  that  the  mortgage  should  be 
executed  to  his  sister,  and  subsequently  the 
mortgagor,  pursuant  to  the  mortgagee's  direc- 
tions, conveyed  the  premises  to  the  sister  to  pro- 
vide for  her,  and  he  recognized  the  sister's  titie 
many  years  thereafter,  and  his  relations  with 
her  8ut>sequent  to  the  conveyance  and  until  bis 
death  were  unusually  friendly,  the  deed  was 
valid  as  against  his  children  seeking  to  set  it 
aside  after  his  death. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dig.  i  211.*] 

2.  Cancellation  of  Xnstbuments  ({  69*)— 
reuxf  to  Deixndant  —  CoNFOaurrr  to 
Pleading— Bklief. 

An  answer,  praying  for  the  dismissal  of 
the  bill  to  set  aside  a  deed  without  asking  for 
affirmative  relief,  does  not  warrant  the  granting 
of  affirmative  relief  to  defendant  by  setting  aside 
a  deed  as  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  |  59.*] 

Api)eal  from  Circuit  Court,  SanUac  County, 
In  Chancery;  Watson  Beach,  Judge. 

Suit  by  Mary  C.  Atkinson  against  Augus- 
tine R.  Schell  and  othera  From  a  decree  dis- 
missing the  bill  and  granting  affirmative  re- 
lief to  defendants,  complainant  appeals.  Mod- 
ified and  affirmed. 

Complainant  and  her  brother,  Frederick  3. 
Fitzgerald,  ere  the  sole  heirs  at  law  of  one 
James  M.  Fitzgerald.  Frederick  J.  Fitzger- 
ald has  deeded  his  interest  in  the  lands  In 
question  to  complainant  Defendants  are,  re- 
spectively, nephew  and  nieces  of  said  James 
M.  Fitzgerald,  being  children  of  Catherine 
Scbdl,  his  sister.    About  the  year  1867,  Flts- 


gsrald  settled  In  Sanilac  county  wltb  Us  wife 
and  four  children.  In  1869,  a  divorce  was 
had  ttetween  him  and  bis  wife,  and  in  1871 
the  wife  took  all  the  children  and  went  to 
California.  Two  of  the  children  later  return- 
ed to  Sanilac  to  live.  Those  two  are  now  both 
dead.  It  does  not  appear  that  the  mother  or 
either  of  the  other  children  ever  returned  to 
Michigan  to  live.  Complainant  paid  two  vis- 
its to  her  father,  one  28  and  one  18  years  ago. 
After  the  removal  of  Fitzgerald's  family  to 
California,  be  made  bis  home.  In  part;  with 
his  sister,  Catherine  Schell.  For  some  years 
he  taught  school,  principally  in  Huron  coun- 
ty, and  thus  was  away  much  of  the  time.  On 
November  10,  1873,  one  Patrick  Quinlan,  then 
being  the  owner  of  the  S.  W.  Vi  of  the  S.  B. 
%,  section  21,  town  11  N.,  range  16  E.  (the 
land  here  In  question),  executed  a  mortgage 
thereon  for  $516,  running  to  Catherine  Schell 
as  mortgagee.  Quinlan  is  stiU  living,  and  tes- 
tifies that  he  l)orrowed  this  money  from  Fitz- 
gerald. On  May  15,  1876,  Quinlan,  by  war- 
ranty deed,  conveyed  the  same  description  to 
Catherine  Schell,  being  requested  to  do  so 
by  Fitzgerald,  who  told  him  that  he  (Fitzger- 
ald) made  his  home  with  her,  tbat  she  was 
very  good  to  him,  and  he  wanted  to  remem- 
ber her.  On  February  4,  1879,  Quinlan  ex- 
ecuted a  quitclaim  deed  to  Fitzgerald  of  240 
acres,  and  included  in  the  description  is  the 
40  acres  in  question.  Upon  this  particular 
40  acres  there  appears  to  have  been  buildings, 
and  Fitzgerald  seems  to  have  spent  much  of 
his  time  there,  retaining  a  couple  of  rooms  In 
the  house  when  it  was  occupied  by  a  tenant. 
The  farm  was  reputed  to  be  his,  and  it  is  not 
disputed  that  he  exercised  full  dominion  over 
it,  and  paid  the  taxes  upon  it  from  about  the 
time  it  was  deeded  to  his  sister.  In  1901, 
Fitzgerald  executed  a  lease  of  120  acres  to  a 
Mrs.  Carpenter,  in  which  vwis  Included  the 
40  acres  in  dispute.  After  a  consultation 
with  his  sister,  be  caused  her  also  to  execute 
the  lease.  Complainant  filed  her  bill  of  com- 
plaint against  defendant,  praying  that  the 
deed  given  by  Quinlan  to  Catherine  Schell 
be  set  aside  and  declared  void.  Defendants 
answered,  denying  the  equities  of  the  bill,  and 
praying  for  its  dismissal,  but  asked  for  no 
affirmative  relief.  The  court  below  entered 
a  decree  dismissing  the  bill  of  complaint,  and 
further  decreeing  that  the  quitclaim  deed 
from  Quinlan  to  Fitzgerald,  dated  February 
4,  1879,  be  set  aside,  vacated,  and  declared 
null  and  void  as  against  defendants,  their 
heirs  and  assigns,  so  far-  as  It  affects  the  title 
to  the  land  in  question,  and,  further,  that  the 
said  defendants  are  the  owners  of  the  land 
and  premises  above  described  in  fee  simple  by 
a  title,  perfect  as  against  the  complainant  in 
this  suit  From  this  decree  complainant  ap- 
peals. 

Argued   before   OSTRANDER,   HOOKER, 
MOORE.  McALVAT,  and  BROOKE,  JJ. 


*Far  otlMr  cum  u«  same  topie  and  section  NUMBEK  In  Dm.  *  Am.  Diss.  U01  to  lUte,  *  Baportar  Indazn 
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Moore  ft  Wilson,  fOr  appellant    Wilford 
MacUem  and  Wm.  H.  Burgeaa,  for  appelleea. 

BBOOEB,  J.  (after  stating  the  facts  as 
at>oye).  We  are  quite  satisfied,  after  a  care- 
ful reading  of  the  entire  record,  that  Fitzger- 
ald's occupancy  of  the  farm  In  question,  and 
his  exercise  of  dominion  thereover,  was  in 
recognition  of  and  not  adverse  to  the  title  in 
his  sister,  Mrs.  SchelL  He  had  caused  the 
deed  to  be  made  to  her  in  the  first  instance, 
after  having  the  mortgage  run  in  her  name, 
because  he  wanted  to  provide  for  her,  and 
the  record  shows  he  thereafter  expressed  sat- 
isfaction by  reason  of  having  made  this  pro- 
vision. His  relations  with  her  during  his 
long  life  appear  to  have  been  more  than  usu- 
ally intimate,  due,  no  doubt,  to  the  fact  that 
he  had  no  other  family  ties,  and  she  was  his 
'  nearest  relative  In  Sanilac  county.  In  mak- 
ing the  lease  to  Mrs.  Carpenter,  he  caused  her 
to  execute  it  as  well  as  himself.  This  act  in- 
dicates a  distinct  recognition  of  Mrs.  Schell's 
title  so  late  as  1901.  The  decree  dismissing 
the  bill  of  complaint  was  therefore  properly 
mtered.  We  are  of  opinion,  however,  that 
that  part  of  the  decree  granting  affirmative 
relief  to  the  defendants  Is  not  warranted  by 
an  answer  praying  only  the  dismissal  of  the 
t>lll  of  complaint,  and  not  for  affirmative  re- 
lief, either  specifically  or  generally.  Schwarz 
T.  Sears,  Walk.  Gb.  170;  Andrews  v.  Elbbee, 
12  Mich.  04,  83  Am.  Dec.  766;  Hackley  t. 
Mack,  60  Mich.  691,  27  N.  W.  871;  McGulre 
V.  Circuit  Judge,  69  Mich.  693,  87  N.  W.  668; 
Coach  T.  Circuit  Judge,  97  Mlc*.  663,  66  N. 
W.  937;  Griffin  t.  Qrlffln,  118  Mich.  446,  76 
N.  W.  974 ;  Chancery  Rule  No.  11. 

The  decree  will  be  modified  accordingly, 
with  costs  to  the  appellant. 


BRADFORD  v.  CITIZENS'  TEIiBPHONB 
CO. 

(Supreme  Court  of  Michigan.    May  7,  1910.) 

TlXEORAFHS  AND   TELEPHONICS   (§  34*)— TELK- 

PHONK  Skbvioe  —  TTm^wim.  DiscanaNA- 

TION. 

Charging  new  subacribeis  a  higher  rate 
than  old  subscriben  for  identicallv  the  same 
telephone  service  is  discrimination  in  violation 
of  Oomp.  Laws,  i  6270. 

[E^.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  21;  Dec.  Dig.  S 
34.  •] 

Appeal  from  Clrcnit  Court,  Ottawa  Coun- 
ty, in  Chancery;   Philip  Padgham,  Judge. 

Bill  by  Lewis  O.  Bradford  against  the 
Citizens'  Ttiepuone  Company.  From  a  de- 
cree tor  complainant,  defendant  appeals. 
Affirmed. 

Argued  before  OfSTRANDER,  0.  J.,  and 
HOOK£R,  MOORE,  BLAIR,  and  STONE,  JJ. 

W.  J.  Stuart  (Kleinhans  ft  Knappen,  of 
counsel),  for  appellant  Ohas.  H.  McBride 
(Chaa.  R.  Wilkes,  of  ooonsd),  for  appellee. 


STONB,  J.  The  bill  of  complaint  In  this 
cause  was  filed  to  compel  the  defendant  to 
furnish  the  complainant  tel^honic  service 
through  defendant's  exchange  at  the  city  of 
Holland  at  the  same  price  charged  t»  Gth«r 
subscribers  at  said  city.  Complainant  relies 
upon  the  provisions  of  section  6270,  Oomp. 
Laws.  This  section  of  the  statute  provides^ 
among  other  things,  that  upon  the  payment 
or  taider  of  the  usual  or  customary  rental 
sum:  "It  shall  be  the  duty  of  every  tele- 
phone company,  or  person  or  persons,  firm  or 
corporation  engaged  In  the  business  of  leas- 
ing telephones  to  the  public,  or  supplying^ 
the  xrabllc  with  telephones  and  telephonic- 
service,  or  operating  a  telephone  exchange, 
to  furnish  without  unreasonable  delay,  with- 
out discrimination,  and  without  any  further 
or  additional  charge,  to  the  person.  Arm  or 
corporation  applying  for  the  same,  Indudlns 
all  telegraph  companies,  a  tel^hone,  or  tele- 
phones, with  all  the  proper  or  necessary 
wires  and  fixtures,  and  the  use  of  such  tele- 
phones, wires  and  fixtures,  as  well  as  con- 
nection with  the  central  office,  or  tel^hone 
exchange,  if  desired,  and  shall  connect  the 
telephone  of  such  person,  firm  or  corporation, 
with  the  telephone  Of  any  other  person,  firm, 
or  corporation  having  connection  with  the 
same,  or  a  connecting  exchange  or  central 
office,  whenever  requested  so  to  do,  without 
regard  to  the  diaracter  of  the  message  to  be 
transmitted,  provided  they  are  not  obscene 
nor  profane;  and  every  company,  person, 
firm  or  corporation  neglecting  or  refusing  to 
comply  with  any  of  the  provisions  of  this 
act  shall  forfeit  all  right  to  transact  a  tele- 
phone business  in  this  state,  and  may  be  en- 
joined therefrom,  and  from  leasing  tele- 
phones to  the  public,  from  supplying  the 
public  with  telephones  and  telephonic  serv- 
ice, and  from  operating  a  telephone  exchange, 
by  bill  of  complaint  filed  in  any  court  of 
competent  Jurisdiction,  by  any  person,  firm 
or  corporation,  injured.  Interested,  or  dmled 
any  of  the  rights  herein  given."  The  bill  al- 
leges that  the  defendant  corporation  had 
been  guilty  of  discrimination  against  com- 
plainant, In  that  it  refused  to  give  him  tele- 
phonic service  from  its  exchange  In  said  city 
as  it  did  to  other  residents  thereof  using  the 
same  service,  and  In  the  same  manner  as 
complainant  requested,  unless  he  paid  a  high- 
er price  or  rental  for  such  service  than  was 
required  of  the  other  subscribers. 

The  facts  are  not  much  In  disrate.  The 
answer  of  defendant  practically  admits  the 
facts  as  set  forth  In  the  bill,  but  denies  that 
it  discriminates  against  complainant.  It  ap- 
pears that  in  1898  the  defendant  purchased 
the  telephone  exchange  in  said  city  from  the 
Ottawa  Telephone  Company,  and  since  that 
time  the  said  telephone  exchange  has  been 
operated  and  carried  on  in  said  city  by  the 
defendant  In  the  summer  of  1907  the  de- 
fendant  installed   an   automatic   telephone 


•For  other  osms  mo  uuna  topis  sad  mcUoo  NinUBSS  If  Doe.  ft  An.  DIs*.  UOT  to  dsto,  *  Raportor  ladozw 


Digitized  by 


Lioogle 


UidiJ 


BRADFORD  t.  OITIZBNS'  TBLEnPHONB  OO. 


446 


exchange,  taking'  ont  tbe  phones  which  had' 
been  prerlonsly  used,  and  replaced  them  with 
new  phones  connected  with  the  automatic 
system.  Upon  InstaUlng  the  automatic  sys- 
tem aforesaid,  the  rates  charged  to  all  sub- 
scribers, were  fixed  at  |1S  for  residences,  and 
$24  for  business  places,  and  contracts  for 
service,  for  10  years  in  some  Instances,  and 
6  years  In  others,  were  entered  Into  between 
the  defendant  and  some  of  Its  patrons,  at 
these  rates,  and  other  contracts  for  8  and 
2  years  were  also  entered  Into  by  the  defend- 
ant and  some  of  Its  patrons,  at  the  same 
rate.  However,  on  the  1st  day  of  January, 
1908,  the  defendant  fixed  new  rates  for  all 
new  subscribers  at  |18  for  residences,  and 
at  $30  for  business  places.  The  new  sub- 
scribers were  to  be  served  with  Identically 
the  same  service,  and  were  to  use  the  same 
fixtures  as  the  old  subscribers.  The  phones 
■were  placed  free  to  all  patrons,  whether  new 
or  old  subscribers.  Upon  the  hearing  a  de- 
cree was  entered  for  complainant  and  de- 
fendant appeals. 

We  quote  from  the  opinion  and  finding  of 
the  learned  circuit  Judge:  "In  February, 
1908,  the  complainant  applied  to  defendant 
company,  through  its  manager,  to  be  sup- 
plied with  telephonic  service  at  his  business 
place  In  Holland,  and  tendered  the  sum  of 
$21  for  a  year's  service  by  the  automatic  sys- 
tem, and  offered  to  enter  Into  a  10-year  con- 
tract at  the  same  rate,  but  the  defendant 
company  refused  to  place  a  phone  In  com- 
plainant's business  place  for  less  than  $30 
per  year,  because  complainant  was  a  new 
subscriber,  and  not  entitled  to  the  rate  grant- 
ed the  old  subscribers ;  that  is,  those  who  ap- 
plied for  service  before  the  1st  day  of  Jan- 
nary,  190&  There  was  no  claim  on  the  part 
of  the  company  at  this  time  that  it  wonld  be 
more  expensive  to  connect  complainant's  bus- 
iness place  with  the  exchange  than  any  other 
of  Its  old  subscribers,  or  that  the  location 
of  complainant  made  it  more  expensive  or 
difficult  to  reach  than  any  of  the  old  sub- 
scribers, and  no  claim,  then  or  now  made, 
that  complainant's  business  place  was  snb- 
stantlally  different  than  any  other  place 
in  Holland,  but  was  centrally  located,  and 
could  easily  have  been  connected  with  said 
automatic  excbanga  There  was  nothing 
shown  upon  tbe  hearing  in  this  case,  or  any 
reason  given,  for  refusing  to  comply  with 
complainant's  request,  except  that  he  was  a 
new  subscriber,  and  new  subscribers  after 
January  1,  1908,  were  to  be  charged  $30,  In- 
stead of  $24,  for  business  phones." 

There  was  evidence  Introduced  by  the  de- 
fendant showing  the  amount  invested  in  said 
exchange,  tbe  Increase  In  telephones,  the  In- 
creased expense  of  operating  the  greater 
number  of  telephones,  and  the  profits  on  the 
Investment  for  the  different  years,  and  It  ar- 
gues that  tbe  business  cannot  live  at  the 
rates  charged,  and  that  the  loss  is  occasion- 
ed by  the  investment  for  new  subscribers. 
Mud  the  increased  expense  of  operating  tbe 


exdiangs  which  they  cause;  that  it  is  just 
and  reasonable  that  they  should  be  charged 
more  than  old  subscribers,  and  that  any  dis- 
crimination which  la  Just  and  reasonable  in 
itself  Is  lawful;  that  by  reason  of  the  In- 
creased cost,  both  of  Investment  and  service, 
which  they  cause,  the  new  subscribers  are  in 
a  class  by  themselves.  It  is  also  urged  that 
the  old  subscribers  had  previously  a  service 
that  was  limited  in  its  numbers  and  effi- 
ciency. These  contentions,  in  our  opinion, 
are  not  impressed  with  merit  These  ideas, 
carried  to  their  full  extent,  would  require 
every  later  subscriber  to  pay  more  for  the 
same  service  than  his  former  neighbor  sub- 
scriber. While  it  is  probably  true  that  the 
cost  of  operating  a  telephone  exchange  in- 
creases with  the  increased  volume  of  busi- 
ness, It  is  equally  true  that  the  whole  body 
of  subscribers,  whether  new  or  old,  makes 
the  added  expense,  and  reaps  the  added  bene- 
fit A  telephone  exchange  with  1,000  mem- 
bers is  manifestly  more  valuable  to  every 
subscriber  than  one  with  100  members,  but 
It  Is  equally  valuable  to  each  member  in  the 
same  class,  and  Its  value  to  the  subscriber 
does  not  depend,  in  any  degree,  upon  wheth-- 
er  be  is  a  new  subscriber  or  an  old  one.  It  Is 
difficult  to  understand  why  new  subscribers 
should  pay  any  more  for  the  right  to  talk  to 
old  members  than  the  latter  do  for  the  right 
to  talk  to  new  ones.  What  by  way  of  In- 
vestment or  extension  benefits  one  equally 
benefits  the  other.  If  the  defendant  Is  run- 
ning Its  business  at  a  loss  at  the  price  charg- 
ed old  subscribers,  and  taking  on  new  sub- 
scribers increases  the  loss,  then  it  may  in- 
crease its  rates,  but  It  should  do  so  without 
discrimination,  and  treat  alike  the  subscrib- 
ers getting  the  same  class  of  service.  The 
manager  of  tbe  defendant  testified  that  he 
stated  to  complainant  that  there  was  no 
charge  for  installation,  that  the  basis  of  de- 
fendant's charge  of  $90  to  complainant  was 
not  based  on  Installation  expense,  but  that  the 
sum  named  was  an  established  rate  for  new 
subscribers,  and  that  was  the  only  reason  for 
making  that  charge.  The  statute  above  quot- 
ed is  but  declaratory  of  the  common  law,  and 
in  addition  provides  for  the  remedy  in  case 
a  telephone  company  attempts  to  discrimi- 
nate between  subscribers  of  the  same  class. 

In  27  Am.  tt  Bng.  Ency.  of  Law  (2d  Ed.), 
at  page  1021,  it  is  said:  "Telephone  com- 
panies, whether  corporations  or  not,  are 
affected  with  a  public  Interest  and  are  bound 
to  serve  Impartially,  and  without  unjust  dis- 
crimination, all  who  apply  for  their  service 
and  offer  compliance  with  their  reasonable 
regulations.  In  many  of  the  states  statutes 
exist  which  provide  for  the  recognition  and 
enforcement  of  these  obligations,  but  it  seems 
that  these  are  merely  declaratory  of  the  com- 
mon law  upon  the  subject"  See  many  cases 
there  cited.  Counsel  upon  both  sides  cite 
Western  Union  Telegraph  Company  v.  Call, 
as  it  appears  in  44  Neb.  828,  02  N.  W.  807, 
27  U  B.  A.  022,  48  Am.  St  Bep.  729;  68  Neb. 
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192,  78  N.  W.  619,  and  181  U.  S.  92,  21  Snp. 
Ct  561,  45  L.  E}d.  765.  Counsel  for  defendant 
relies  upon  the  following  language,  taken 
from  the  decisions  of  the  United  States  Su- 
preme Court  In  said  cause:  "There  is  no 
cast-iron  line  of  uniformity  which  prevents 
a  charge  from  being  above  or  below  a  parti- 
cular sum,  or  requires  that  the  service  shall 
be  exactly  along  the  same  lines.  But  that 
principle  of  equality  does  forbid  any  difTer- 
&ace  in  Charge  which  is  not  based  upon  dif- 
ference in  service,  and,  even  when  based  up- 
on dlfTerence  of  service  must  have  some  rea- 
sonable relation  to  the  amount  of  difference, 
and  cannot  be  so  great  as  to  produce  an  un- 
just discrimination.  *  *  *  It  is  not  an 
undue  preference  to  make  to  one  patron  a 
less  rate  than  to  another  when  there  exist 
differences  in  conditions  as  to  the  ezi>ense 
or  difficulty  of  the  services  rendered  which 
fairly  Justifies  such  a  difference  in  rates." 
The  distinction  is  clearly  pointed  out  in  the 
headnote  to  the  case,  dted  as  follows: 
"Where  there  is  dissimilarity  in  the  services 
rendered  by  a  telegraph  company  to  different 
persons,  a  difference  in  charges  is  proper." 
■In  the  case  at  bar  no  such  distinction  exists 
or  is  present.  The  service  to  the  old  and  to 
the  new  subscriber  is  identical.  The  case  is 
readily  distinguished  from  the  Call  Case. 
We  have  examined  the  following  cases  cited 
by  counsel:  American  Waterworks  Co.  v. 
State,  46  Neb.  194,  64  N.  W.  711,  30  L  R.  A. 
447,  60  Am.  St  Eep.  610;  Natural  Gas  Co.  v. 
ClauBon,  166  Ind.  669,  68  N.  B.  1049,  61  L.  R. 
A.  744 ;  Snell  v.  Clinton  Elec  Light  &  Power 
Co.,  196  III.  626,  68  N.  B.  1082, 68  L.  R.  A.  284, 
89  Am.  St  Rep.  841;  Oriffln  v.  Goldsboro,  122 
N.  C.  206,  80  S.  B.  819,  41  L.  R.  A.  240.  We 
are  of  opinion  that  the  defendant  in  its  con- 
duct complained  of  was  guilty  of  a  discrim- 
ination against  the  complainant  in  violation 
of  the  letter  and  spirit  of  the  statute,  and 
that  the  circuit  Judge  reached  the  proper  <Eon- 
clnsion. 

The  decree  below  la  affirmed,  with  coats 
to  the  complainant 


PEOPLB  V.  BURKB  et  aL 

(Supreme  Court  of  Michigan.    May  7, 1910.) 

L  CannnAi.  Law  (J  1116*)— Appeait-Becobd 
—Complaint— IsyoKMATioN— Variance. 
Where  It  was  contended  on  appeal  that 
there  was  a  variance  between  the  complaint  and 
the  information,  and  that  defendants  bad  no 
examination  apon  the  charge  stated  in  the  in- 
formation, where  the  printed  record  did  not 
show  whether  defendants  were  examined,  or 
whether  they  waived  examination,  or  whether 
they  pleaded  to  the  Information  or  stood  mute, 
there  was  no  apparent  ground  for  the  conten- 
tion. 

[E!d.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  i  2924;    Dec.  Dig.  {  1116.*] 


2.  Cbiminai.  Law  (i  95*)— jDSisniorioN  or 
State  Coubi  —  Labcbnt  —  Bcsglabt  or 
Post  Office 

Rev.  St  U.  S.  i  5478  (U.  S.  Comp.  St 
1901,  Ik  3696^,  provides  a  pmiishment  for  per- 
sons  breaking  into  any  post  office  or  any  build- 
ing used  in  whole  or  m  part  as  a  post  office 
with  intent  to  commit  therein  larceny  or  other 
depredation.  Section  5328  (page  3622)  provides 
that  nothing  in  this  title  (Crimes)  shall  impair 
the  jurisdiction  of  the  courts  of  the  several 
states  under  the  laws  thereof.  Comp.  Laws,  f 
11,547,  provides  the  punishment  for  any  person 
who  shall  break  and  enter  an  office,  not  ad- 
joining to  or  occupied  aa  a  dwelling  honse,  with 
intent  to  commit  larceny.  Held  that  where  an 
information  charged  an  offense  within  section 
11547,  the  state  courts  had  jurisdiction,  and  the 
description  of  the  apartment  entered  as  a  post 
office,  in  conformity  with  the  fact,  would  not 
give  the  federal  courts  exclusive  jurisdiction. 

[Ed.  Note.— £\>r  other  cases,  see  Criminal 
Law,  <>nt  Dig.  U  167-175;   Dec.  Dig.  {  95.*] 

Error  to  Circuit  Court,  Hillsdale  County; 
Ouy  M.  Chester,  Judge. 

James  E.  Burke  and  two  others  were  con- 
victed of  breaking  and  entering  an  office,  not 
adjoining  to  or  occupied  as  a  dwelling  house, 
with  intent  to  commit  larceny,  and  they  bring 
error.    Affirmed. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  BLAIR,  and  STONE,  JJ. 

Frank  M.  Hall,  for  appellants.  Paul  W. 
Chase,  Pros.  Atty.,  and  John  B.  Bird,  Atty. 
Gen.,  for  the  People. 

OSTRANDER,  J.  Respondents  were  con- 
victed of  the  crime  of  breaking  and  entering 
an  office  not  adjoining  to  or  occupied  with  a 
dwelling  house,  with  intent  to  commit  the 
crime  of  larceny  therein.  Comp.  Laws,  § 
11547.  The  complaint  charged  the  breaking 
and  entering  of  "the  north  part  ground  floor, 
of  the  building  known  as  the  Sutton  Block, 
and  owned  by  John  R.  Sutton,  *  •  *  used 
and  occupied  as  a  post  offlc&"  The  Informa- 
tion charges  the  breaking  and  entering  of 
"the  office  situate  in  the  north  part  apart- 
ment and  rooms  on  the  ground  floor  of  the 
building  known  as  the  Sutton  Block,  *  *  • 
owned  by  John  R.  Sutton,  and  said  office  be- 
ing rented,  leased,  used,  and  occupied  by  the 
United  States  government  as  a  post  office  and 
for  postoffloe  purposes."  It  is  one  of  the 
contentions  of  respondents  that  there  is  a  va- 
liance  between  the  complaint  and  the  in- 
formation; *  that  they  had  no  examinatioit 
upon  the  charge  stated  In  the  information. 
It  does  not  appear  from  the  printed  record 
whether  respondents  were  examined,  or 
whether  they  waived  examination,  whether 
they  pleaded  to  the  information  or  stood 
mute.  There  Is  therefore  no  apparent  foun- 
dation for  the  contention. 

The  principal  and  the  meritorious  question 
presented  is  whether  the  federal  courts  have 
exclusive  jurisdiction  to  try  and  punish  the 
respondents.  We  are  referred  to  section  6478 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St  1901,  p.  8696),  which  provides 
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a  ptmlshment  for  pwaons  forcibly  breaking 
Into  any  post  office  or  any  biillding  nsed  In 
whole  or  In  part  aa  a  post  office,  with  Intent 
to  commit  therein  larceny  or  other  depreda- 
tion. Section  5328  of  the  same  revlBion  and 
same  title  (U.  8.  Comp.  St.  1901,  i>.  3622) 
reads  as  follows:  "Nothing  in  this  title" 
(Crimea)  "shall  be  held  to  take  away  or 
impair  the  Jarisdlction  of  the  courts  of  the 
several  states  nnder  the  laws  thereof."  Onr 
attention  ha*  been  directed  by  counsel  for  re- 
spondents to  no  statute  of  the  United  States 
in  which  the  exclusive  jurisdiction  of  the  fed- 
eral courts  in  such  cases  is  asserted.  The  de- 
cision in  People  y.  Fonda,  62  Mich.  401,  29  N. 
W.  26|  which  is  relied  upon,  goes  expressly 
upon  the  ground  that  Jurisdiction  of  state 
courts  in  such  cases  as  the  one  there  consid- 
ered is  expressly  excluded  by  the  statutes  of 
the  United  States.  If,  therefore,  the  infor- 
mation charges  an  offense  within  Comp.  Laws, 
S  11547,  the  court  had  Jurisdiction  to  try 
and  sentence  the  respondents.  The  descrip- 
tion of  the  apartment  entered  as  a  post  office. 
In  conformity  with  the  fact,  is  of  no  greater 
Bignlflcance  than  would  be  the  description 
law  office,  if  that  were  according  to  the  fact 
If  the  infonaatlon  had  alleged  the  breaking 
and  entering  of  an  office  situated  on  the  first 
or  ground  floor  of  the  described  building,  said 
office  being  then  and  there  leased  and  occu- 
pied by  the  United  States  as  a  post  office, 
the  offense  wonld  have  been  in  all  essentials 
described  as  it  Is  described  in  the  informa- 
tion. 

The  Information  is  good,  and  the  conTictlon 
la  affirmed. 


NELSON  et  al.  v.  SMITH. 
(Supreme  Court  of  Michigan.    May  7, 1910.) 

Vbndob  and  PuBOHAsn  (f  299*)— GomsACTS 
—  Pbovtbion  for  Fobtkituse  —  Waivks — 
bstoppel. 

Dvidence  in  summary  proceedings  by  a  ven- 
dor against  Ua  vendee  held  insufficient  to  show 
waiver  of  the  provision  of  the  contract  of  sale 
authorizing  the  vendor  to  declare  it  forfeited  for 
nonpayment,  or  estoppel  to  assert  the  right. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  IHg.  |  299.*] 

Error  to  Circuit  Conrt,  Lmawee  Comity; 
John  L.  O'Mealey,  JudgOb 

Proceedings  by  Oeorge  H.  Nelson  and  an- 
other  against  Daniel  D.  Smith.  Judgment 
was  against  defendant,  and  be  brings  error. 
Affirmed. 

Argued  before  OSTHANDER,  HOOKEB, 
MOORE,  McALYAT,  and  BROOKE^  JJ. 

Heit>ert  R.  dark,  for  appellant  Smith, 
Baldwin  ft  Alexander,  for  appellees. 

HOOKER,  X  March  17,  1908,  complain- 
ants sold  defendant  a  farm  upon  contract  for 
a  consideration  of  $4,610,  subject  to  a  mort- 


gage of  $2,060.  One  thousand  was  paid  in 
cash  at  the  time  the  contract  was  executed, 
and  the  remaining  $3,610  was  to  be  paid  on 
December  1,  1908.  The  contract,  which  was 
in  writing,  contained  the  following  provi- 
sion: "It  is  also  agreed  by  and  between 
the  parties  hereto  that  if  default  shall  be 
made  by  said  party  ot  the  second  part  in 
any  of  the  payments  of  principal  or  interest 
at  the  time,  or  any  of  the  times  hereinbefore 
specified,  or  in  case  the  said  party  of  the 
second  part  shall  fail  to  keep  and  perform 
this  contract  in  any  other  respect,  wherein 
the  same  is  required  l^  and  on  his  part  to 
be  kept  and  performed,  in  any  such  case  the 
said  party  of  the  first  part  shall  have  the 
right  immediately  after  such  failure  to 
declare  this  contract  void  and  at  an  end, 
and  to  retain  all  payments  which  etiall 
then  have  been  made  hereon,  together  with 
all  improvements  that  may  have  been  made 
on  said  premises,  and  said  parties  of  the 
first  part  may  consider  and  treat  said  par- 
ty of  the  second  part  as  their  tenant  holding 
over  without  permission,  and  may  take  im- 
mediate possession  of  said  premises  and  re- 
move said  party  of  the  second  part  there- 
from-." Defendant  took  possession  under 
contract  on  April  1,  1908,  and  made  im- 
provements said  to  amount  to  about  $300. 
In  September,  1908v  he  paid  $51.50  interest 
upon  the  mortgage,  which  he  had  assumed. 

At  the  time  of  his  purchase  the  defendant 
liad  arrangement  with  one  Miller  to  fur- 
nish the  mon^  necessary  to  make  the  pay- 
ment to  t>ecome  due  December  1,  1908.  Be- 
fore that  time,  Miller  died.  Defendant  paid 
interest  $127.35  on  December  23,  190&  Noth- 
ing more  was  paid  on  the  contract  except  the 
taxes  for  1908,  which  he  paid  during  the 
winter  of  1909.  A  notice  of  forfeiture  and 
to  quit  for  nonperformance,  dated  Febru- 
ary 23,  1909,  was  served  on  the  defendant 
on  March  2d,  and  summary  proceedings  were 
begun  March  11th.  The  case  was  tried  be- 
fore a  circuit  court  commissioner,  and  Judg- 
ment for  complainant  was  rendered  March 
30,  1909,  and  a  Judgment  for  complainant 
was  afterwards  rendered  in  the  circuit  up- 
on trial  by  Jury  on  May  19,  1909;  the  ver- 
dict being  directed.    Defendant  has  appealed. 

The  questions  raised  on  the  record  are 
two:  (1)  Whether  the  court  should  have  di- 
rected a  verdict  on  the  ground  that  a  notice 
of  three  months  had  not  been  given.  (2) 
Whether  the  complainants  waived  their 
right  to  declare  a  forfeiture. 

There  is  testimony  that  Miller  died  in 
September,  and  that  defendant  made  no  ef- 
fort to  obtain  the  money  elsewhere  until 
December  Sd,  when  in  a  talk  with  complain- 
ant, in  which  he  told  complainant  that  Mil- 
ler was  dead,  and  that  he  was  unable  at 
that  time  to  get  anything  from  his  (Miller's) 
estate,  and  that  he  did  not  know  vrtiat  to  do, 
but  would  look  aroimd,  Nelson  replied  that 
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he  knew  a  man  named  Bennett  near  Hills- 
dale, and  be  wonid  see  him.  On  Deconber 
5th  defendant  wrote  to  complainant,  stating 
that  the  interest  $127.36  was  dne  December 
Ist,  and  that  he  had  the  money  to  pay  it, 
and  that,  if  complainant  did  not  find  any 
one  to  take  np  the  contract  by  December 
12th,  he  (defendant)  would  see  complainant 
on  that  day.  Defendant  testified  that  com- 
plainant wrote  him  about  December  10th 
or  12th  that  he  thought  Bennett  would  take 
np  the  contract  abont  the  middle  of  March 
or  last  of  February.  He  testified,  further, 
that  on  December  23d  complainant  came  to 
defendant's  hotne,  and  said  he  needed  money, 
and  wanted  to  know  if  the  witness  would 
pay  him  the  interest  money,  and  said  that, 
when  he  paid  it,  he  would  fix  this  so  neither 
one  of  them  would  lose  much.  Thereupon 
the  interest  was  paid.  On  cross-examination 
he  stated:  "He  was  not  under  any  agree- 
m«iit  to  get  the  money  from  Bennett  or  any 
one  else.  He  volunteered  to  help  me  out. 
Ho  said  Bennett  was  a  man  who  loaned  mon- 
ey on  real  estate."  And  defendant  asked 
that  he  see  him,  offering  to  pay  the  expense, 
and  that  he  was  not  relying  on  any  promise 
made  by  complainant,  only  that  he  would 
go  and  see  Bennett  about  taking  np  the  con- 
tract He' testified,  further,  that  complain- 
ant afterwards  wrote  him  that  he  or  his 
son  had  seen  Bennett,  and  he  thought  he 
would  take  np  the  tontract  about  the  last 
of  February.  This  was  from  December  5th 
to  11th,  that  some  time  in  February  com- 
plainant wrote  him  that  Bennett  would,  not 
do  so,  and  afterwards  defendant  wrote  two 
tetters,  as  follows:  "  'Adrian,  Mich.  Feb.  22, 
1909.  George  Nelson,  Weston,  Mich. — Dear 
Sir:  I  thought  I  would  write  yon,  and  have 
got  a  couple  of  men  that  think  they  can 
help  me  about  the  15th  of  March  or  as  soon 
as  the  snow  goes  off.  Yours  Truly,  D.  D. 
Smith.'  When  he  wrote  me  that  letter,  I 
still  expected  he  was  going  to  make  a  pay- 
ment 'Exhibit  7:  Adrian,  March  1,  1909. 
George  H.  Nelson,  Weston — ^Dear  Sir:  I 
thought  I  would  write  you  and  would  say  I 
will  have  a  man  that  will  take  up  the  con- 
tract If  everything  is  satisfactory  to  him. 
He  will  be  here  the  8th  or  9th  of  March. 
Tours  Truly,  D.  D.  Smith.' " 

Defendant's  wife  testified  that  she  heard 
the  talk  oa  December  23d,  when  the  inter- 
est was  paid ;  that  her  husband  said  to  com- 
plainant :  "  'Now,  if  I  pay  you  this  and  that 
man  dont  take  it  up,  what  will  be  the  con- 
sequence?' or  something  like  that,  and  be 
said,  'In  that  case,  I  will  fix  it  so  neither 
one  of  08  will  lose  anything,'  is  the  way  he 


said  it,  or  'vront  lose  mndi,'  so  anyway  wa 
thought  we  was  alrit^t  then,  that  he  would 
either  pay  back  some  of  the  money  or  else 
draw  new  papers.  We  talked  it  over  after 
he  went  During  the  time  we  were  expect- 
ing that  Mr.  Bennett  would  take  np  the  con- 
tract and  if  we  had  known  that  he  wasn't 
going  to  do  so,  and  that  Mr.  Nelson  was  go- 
ing to  declare  the  contract  forfeited,  I  dont 
know  what  we  would  have  done.  The  1st 
of  December,  If  he  had  told  at,  then  that 
would  be  business,  and  that  would  be  the 
date  to  forfeit  the  contract,  but  he  led  ns  to 
believe  to  the  23d  of  December  that  that 
was  all  right  It  was  just  two  days  before 
Christmas  that  he  told  us,  and  we  believed 
then  afterwards  that  he  had  that  man,  bnt 
still  Mr.  Smith  kind  of  depended.  H« 
thought  even  if  Nelson  did  have  that  man, 
that  if  he  could  get  the  administrator  of  the 
Miller's  estate,  if  he  could  fix  the  estate  so 
he  could  be  calculated  to  carry  out  Mr. 
Miller's  wishes,  so.  he  thought  even  if  Mt'. 
Nelson  had  that  man,  if  the  estate  was  so 
he  could,  that  Mr.  Look  would  take  it  np  for 
Millers.  Q.  State  whether  or  not  it  was  too 
late  for  yon  to  find  another  place  after  yon 
found  out  you  couldn't  make  arrangements 
with  the  estate  or  with  Bennett  couldn't 
take  iq>  the  contract?  A..  Certainly  it  was. 
It  was  abont  the  14th  of  February  that  he 
phoned.  It  was  on  Sunday.  He  wanted  Dan 
to  come  down  the  next  day,  hut  I  think  he 
couldn't  come  nntil  Tuesday,  and  he  told 
him  that  day  he  would  have  to  commence 
hostilities  if  he  wouldn't  get  out  That  was 
the  first  we  knew  we  had  to  go,  was  about 
the  14th  of  February."  Upon  this  testimo- 
ny defendant's  counsel  claim  that  the  Jury 
should  have  been  permitted  to  find  that  com- 
plainant had  waived  his  right  to  declare  the 
contract  forfeited  for  nonpayment  and  that 
he  was  estopped  to  do  so  by  his  alleged  prom- 
ise to  fix  the  matter  up  so  that  neither  par- 
ty should  lose  mucli. 

We  are  unable  to  find  a  scintilla  of  evi- 
dence of  any  intention  on  the  part  of  the 
complainant  to  waive  his  right  to  resort  to 
any  remedy  which  the  contract  gave  him,  or 
that  should  have  been  so  understood  by  the 
defendant  Neither  was  there  anything  which 
would  Justify  the  application  of  the  doctrine 
of  estoppel.  We  have  not  overlooked  the 
cases  cited  by  counsel  for  the  appellant  vie. 
Miner  v.  Dickey,  140  Mich.  621,  108  N.  W. 
855,  Murphy  v.  Mclntyre,  152  Mich.  681,  US 
N.  W.  197,  and  Maday  ▼.  Roth,  125  N.  W. 
18,  and  find  nothing  at  variance  with  legal 
conclusions  of  the  trial  Judge. 

The  Judgment  la  affirmed. 
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STEWART  T.  GOU'AX  OONSOU  GOAL  CO. 

(Sapreme  Gonrt  of  Iowa.     Bfar  16,  1910.) 

1.  Appeal  akd  Ebrob  (i  930*)  —  Pbmump- 
noNS. 

The  court  on  appeal  miut  aasome  that 
the  jury  followed  the  inatructiona. 

[E^  Note.— For  other  casea,  aee  Appeal  and 
Error,  Cent.  Dig.  S  3767 ;   Dec  Dig.  {  530.«] 

2.  Appkai.  aud  Brbob  (I  1063*)— Habmlbss 
Bbbob  —  Bbborbous  Admission  or  Evi- 
dence. 

Where,  In  an  action  for  mining  coal  under 
one-fourth  of  an  acre  forming  a  bam  site  re- 
ferred from  a  aale  of  the  coal  under  a  farm,  the 
ooart  charged  that  the  Jury  should  not  consider 
aa  an  element  of  damages  the  claim  that  there 
was  no  other  place  on  the  farm  suitable  for  a 
iHun  site  benose  of  the  mining  (q^erationa,  and 
limited  the  jury  to  a  conaideiation  of  the  dam- 
ages caused  in  mining  the  coal  from  the  quar- 
ter acre  reserved  and  the  consequent  injury  to 
the  bam,  the  error  in  admitting  evidence  of  the 
value  of  the  land  after  the  mining  of  the  coal 
under  the  bam,  on  the  theory  that  there  waa 
no  other  suitable  site  on  the  farm  for  a  bam, 
was  not  prejudicial  to  defendant 

[E!d.  Note. — For  other  cases,  see  Api>eal  and 
Hrror,  Cent  Dig.  i  4180 ;    Dec.  Dig.  {  1063.*] 

8.  HiNES  AND  MlNEBAU  ({  61*)— UNLAWrOL 
Ml  NINO — DaVAOBS— EVIDBNOB. 

In  an  action  for  mining  coal  under  one- 
fourth  of  an  acre  forming  a  bam  site,  reserved 
from  a  sale  of  the  coal  under  a  farm,  evidence 
ef  the  loss  of  the  value  of  the  farm  on  account 
of  the  destruction  of  the  existing  bam  site  as 
a  soitahle  place  for  maintaining  a  bam,  and 
evidence  of  the  loss  of  the  value  of  the  farm, 
on  the  theory  that  after  the  coal  had  been  min- 
ed under  the  bam  there  was  no  other  suitable 
site  on  the  premises  for  a  bam,  was  inadmissi- 
ble on  the  issue  of  damages. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  141;  Dec.  Dig.  |  61.*] 

4.  Minks  and  BIinebais  (I  61*)— Unlawfui. 

MiNiNO— Damages. 

In  an  action  for  mining  coal  under  a  tract 
teserved  from  a  sale  of  the  coal  under  a  larger 
tract,  the  measure  of  dsmages  is  the  value  of 
the  coal  in  the  reserved  tract  immediately  be- 
fore the  talcing  and  removal  thereof,  baseid  on 
its  accessibility  by  the  mining  operations  under 
the  sale,  and  not  the  value  of  the  coal  in  place, 
regardless  of  the  facilities  for  its  removal  af- 
forded by  the  operations. 

[Ed.  Note.-^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  141 ;   Dec  Dig.  |  51.*] 

6.  Mines  and  Minebals  ({  61*)— Tbespass— 
Double  Damages. 

In  an  action  for  damages  for  the  removal 
of  00*1  nnder  plaintiff's  l>am  in  a  quarter  acre 
tract  reserved  from  the  sale  of  the  coal  under 
plaintiff's  farm,  the  petition  alleged  plaintiff's 
ownership  of  the  farm,  the  sale  of  the  underly- 
ing coal  to  defendants,  reserving  that  nnder  the 
quarter  sen  where  the  bam  stood,  that  defend- 
ants without  permission  unlawfully  excavated 
and  converted  to  their  own  use  the  coal  nnder 
the  reserved  tract  of  a  specified  valne,  whereby 
the  surface  subsided,  to  the  damage  of  the  bam 
•nd  the  entire  farm  In  a  specified  amount,  that 
the  trespsss  was  willful,  and  that  plaintiff  was 
entitled  to  double  damages.  Beld,  hy  an  equal- 
ly divided  court  that  under  Code,  |  2485,  pro- 
viding that  any  mine  operator  or  owner  who 
takes  00*1  without  permission  from  adjoining 
lands  shall  be  liable  In  double  damages  therefor, 
and  for  sll  expenses  caused  thereby,  under  the 
petition,  plaintiff  was  entitled  to  damages  in 


double  the  value  of  the  ooal  in  the  vein  im- 
mediately before  the  taking. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  141 ;    Dec  Dig.  f  61.*] 

6.  Appeal  and  Bbbob  ({  1123*)— Apfibmanck 
BT  Equally  Divided  Coubt. 

A  ruling  of  fhe  trial  court  is  affirmed  by 
operation  of  law,  as  provided  by  Code,  i  196, 
where  the  Judges  of  the  Supreme  Court  are 
equally  divided  in  opinion  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4421 ;    Dec  Dig.  f  1123.*] 

7.  Mines  and  Minerals  (8  55*)— Gbanis— 
Resebvations— Cektaintt. 

A  reservation  in  a  grant  of  the  coal  under 
a  famij  except  one-quarter  acre  on  which  the 
bam  of  the  grantor  is  situated,  is  sufficiently 
certain,  and  the  grantee  is  bound  to  leave  one- 
quarter  acre  of  coal  to  which  the  grantor  is  en- 
titled for  support  and  the  grantor  may  recover 
the  value  of  the  coal  taken  from  the  quarter 
acre  under  the  bam. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ({  153,  154;  Dec  Dig.  | 
66.*] 

8.  Costs  (|  264*)  —  Costs  or  Rbpobteb'b 
Tbansobipt  or  Evidence— Rbtaxation  — 
Poweb  or  LowEB  Coubt. 

On  a  motion  to  retax  costs  of  the  report- 
er's transcript  of  the  evidence,  the  trial  court 
may  examine  the  transcript  to  determine  the 
number  of  words  contained  therein. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  §  264.*] 

9.  Appeal  and  Ebbob  (i  036*)  —  Pbesump- 
TioNs— Taxation  or  Costs. 

The  court  on  appeal  from  the  overruling 
of  a  motion  to  retax  costs  of  the  reporter's  tran- 
script of  the  evidence,  will  presume,  in  the  ab- 
sence of  a  conclusive  showing  to  the  contrary, 
that  the  lower  court  made  a  proper  ruling,  and 
it  will  not  go  to  the  certiSea  transcript  to  de- 
termine the  facts. 

(Bid.  Note.— For  other  cases,  see  Appesl  and 
Blrror,  Cent  Dig.  i  3787;  Dec  Dig.  |  936.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty ;  Byron  Preston,  Judge. 

Action  to  recover  damages  occasioned  to 
plaintiff  by  the  wrongful  act  of  defendant 
In  mining  and  appropriating  from  plaintiff's 
land  the  coal  tinder  one-quarter  of  an  acre, 
which  had  been  reserved  from  a  sale  by  plain- 
tiff to  defendant's  grantor  of  the  coal  lying 
under  the  tract  of  land  described  in  said 
grant,  and  the  additional  damage  resulting 
from  Injury  to  plaintiff's  barn  situated  upon 
and  supported  by  the  one-fourth  acre  reserv- 
ed in  said  grant  There  was  a  verdict  for 
plaintiff  in  double  damages,  under  Code,  I 
2485,  In  the  sum  of  $2,064.60,  and  from  Judg- 
ment on  this  verdict  defendant  appeals,  al- 
leging errors  in  the  rulings  and  instructions 
of  the  court  relating  to  the  measure  of  dam- 
ages. The  defendant,  having  first  appealed, 
will  be  treated  as  appellant    Affirmed. 

Ryan  ft  Ryan,  for  app^aut  B.  J.  Salmon 
and  Tripp  &  Tripp,  for  appellee. 

McOIiAIN,  J.  In  the  Instnunoit  «xecated 
by  plaintiff  to  defendant's  grantor  eonveylns 
the  right  to  the  coal  underlying  a  40-acre 
tract  of  land  constituting  plalntifTs  home- 
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atead  and  on  which  were  located  the  honse, 
bam,  and  other  ImproTements,  occopied  by 
the  plaintiff  In  condnctlng  a  farm  of  240 
acres  of  which  the  40-acre  tract  constituted 
a  part,  there  was  a  reservation  as  follows: 
"Except  one  fourth  of  an  acre  upon  which 
the  grantor's  house  Is  now  situated,  and  one 
fourth  of  an  acre  upon  which  the  grantor's 
bam  Is  now  situated,  and  also  excepting  a 
tract  ext^idlng  ten  feet  each  way  from  the 
deep  wdl  now  used  upon  said  premises." 
There  are  provisions  In  the  instrument  for 
the  use  of  portions  of  the  surface  of  the 
tract  in  carrying  on  mining  operations.  The 
right  to  take  coal  from  under  the  other  por- 
tion of  the  land  constituting  the  240-acre 
farm  was  conveyed  to  the  same  grantee  un- 
der a  separate  lnstram«it  executed  a  short 
time  before  the  execution  of  the  Instrument 
in  question.  The  action  Is  to  recover  dam- 
ages for  mining  under  the  bam,  In  violation 
of  the  reservation  of  one-fourth  of  an  acre 
upon  which  the  bam  is  situated,  and  the 
damages  aslied  relate  to  the  wrongful  taking 
of  the  coal  and  the  damage  caused  to  the 
bam  by  the  subsidence  of  the  soil  resulting 
from  the  mining  operations.  As  to  the  meas- 
ure of  damage  for  the  removal  of  the  coal 
the  court  adopted  a  rule  not  satisfactory  to 
either  party,  and  plaintiff's  crosa-appeal  may 
be  properly  considered  in  connection  with  the 
allegations  of  error  made  for  defendant  in 
that  respect 

1.  In  the  course  of  the  Introduction  of  the 
evidence  for  plaintiff  testimony  of  witness 
was  received,  over  defendant's  objection,  as 
to  the  value  of  the  entire  240-acre  farm,  and 
also  as  to  the  value  of  the  40-acre  tract,  re- 
spectively, before  and  after  the  mining  out 
of  the  coal  under  the  bam,  under  the  conten- 
tion for  plaintiff  that,  after  the  coal  was  min- 
ed under  the  bam,  that  site  was  not  a  suita- 
ble site  for  such  purpose,  and  that  there  was 
no  other  suitable  site  on  the  premises.  But 
on  a  motion  to  strike  out  this  evidence  the 
court  reserved  final  ruling,  and  afterwards 
instructed  the  Jury  not  to  consider  as  an  ele- 
ment.of  damage  the  claim  that  there  is  no 
other  place  on  the  40  acres  or  on  the  240 
acres  suitable  for  a  bam  site,  and  further 
limited  the  Jury  to  tlie  consideration  of  the 
damages  caused  in  mining  out  the  coal  from 
the  quarter  acre  reserved  under  the  barn  and 
the  consequent  injury  to  the  bam  itself,  and 
he  specially  told  the  Jury  that,  although  tes- 
timony had  been  introduced  during  the  trial 
as  to  different  rules  for  the  measure  of  dam- 
ages, the  Jury  should  be  governed  by  the 
rales  stated  to  them  by  the  court  In  its  in- 
structions. It  Is  contended  for  appellant  that 
the  error  in  allowing  witnesses  to  testify  as 
to  the  value  of  the  whole  farm  and  the  40- 
acre  tract  alone  prior  to  the  wrongful  act  of 
defendant  and  subsequent  thereto  was  not 
Mitirely  cured  by  these  instructions ;  but,  on 
an  examination  of  the  record,  we  are  satis- 
fled  that  If  the  Jury  followed  the  direction  of 
the  court,  and  it  must  be  assumed  it  did  so, 


no  prejudice  could  have  renilted  to  the  de- 
fmdant  from  the  admission  of  the  evidence 
referred  to,  conceding  that  it  was  erroneous, 
or  from  not  more  spedflcally  excluding  the 
testimony  of  certain  witnesses.  The  case  is 
plainly  not  one  for  evidence  as  to  the  value  ot 
either  the  entire  farm  or  the  40-acre  tract 
alone  before  and  after  the  wrongful  act  of  de- 
fendant in  removing  the  coal  from  under  the 
bam.  Plaintiff  had  for  a  valuable  considera- 
tion sold  to  defendant's  grantor  the  right  to 
remove  the  coal  from  the  entire  farm,  reserv- 
ing only  so  far  as  is  necessary  for  present 
consideration  the  coal  under  the  bam.  It 
was  not  the  fault  of  defendant  that  other 
portions  of  the  premises  were  rendered  on- 
suitable  for  a  bam  site  by  reason  of  the  re- 
moval of  coal.  Estimates  of  witnesses  as  to 
how  much  less  the  farm  would  be  worth  on 
account  of  the  destruction  of  the  existing 
bam  site  as  a  suitable  place  for  maintaining 
a  bam  would  t>e  too  remote  and  speculative 
to  be  of  any  value  as  a  guide  to  the  Jury  in 
the  allowance  of  damages.  We  find  no  merit 
in  plaintiff's  contention  that  the  court  erred 
in  not  allowing  ttiis  evidence  to  go  to  the 
Jury  as  a  basis  on  which  to  determine  the 
damages  suffered. 

Laying  aside  the  daim  that  the  deprecia- 
tion in  value  of  the  farm  should  have  been 
considered,  we  have  still  to  determine  a  con- 
troversy between  counsel  as  to  the  measure 
of  damages  on  the  general  basis  on  which  the 
court  allowed  the  case  to  go  to  the  Jury — ^that 
is,  the  basis  of  compensation  for  the  coal 
wrongfully  taken — the  contention  for  plain- 
tiff being  that  the  measure  of  damage  should 
be  the  value  of  the  coal  from  the  quarter  acre 
tract  as  brought  by  defendant  to  the  surface 
ready  for  sale,  while  the  defendant  conten,d8 
that  it  should  be  the  value  of  the  quarter 
acre  of  coal  lying  in  the  vein.  The  court 
adopted  a  rule  not  satisfactory  to  either  par- 
ty, and  directed  the  Jury  that  "the  measure 
of  plaintiff's  damages  as  to  the  coal  taken 
from  under  the  quarter  of  an  acre  reserved 
under  the  bam  is  double  the  fair  and  reason- 
able value  of  said  coal  in  the  earth  or  vein 
immediately  before  the  taking  and  removal 
thereof  took  place."  The  contention  made 
for  defendant  that  the  measure  of  damage 
for  the  wrongful  removal  of  the  coal  should 
be  its  value  In  place,  regardless  of  any  facili- 
ties for  its  removal  afforded  by  the  operation 
of  the  defendant  in  mining  the  remainder  of 
the  coal,  seems  to  us  not  well  founded.  The 
coal  underlying  a  quarter  acre  tract  of  land, 
with  no  right  to  mine  the  coal  around  It, 
would  have  no  market  value  whatever,  and 
could  not  t>e  sold.  The  size  of  the  tract  from 
which  the  coal  may  be  removed  by  the  pur- 
chaser, and  its  accessibility  from  otlier  prop- 
erty on  which  the  same  party  liaa  the  right 
to  mine  coal,  has  mudi  to  do  with  the  sala- 
billty  of  coal  privileges.  Therefore  the  price 
which  defendant  paid  per  acre  for  the  coal 
under  the  remainder  of  the  tract  would  not 
be  controlling  In  determining  the  valne  of 
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the  coal  privilege  mider  tlila  particular  quar^ 
ter  acre  tract  On  the  other  hand,  a  pur- 
chaser of  the  coal  vmderlying  a  considerable 
tract  must  take  his  chances  as  to  faults  in 
the  vein  and  its  thickness  in  different  por- 
tions of  the  tract;  he  cannot  with  any 
amount  of  prospecting  know  absolutdy  how 
much  coal  will  be  yielded  by  each  particular 
acre  of  land.  When  It  had  beoi  ascertained 
by  mining  on  all  sides  of  this  quarter  acre 
reservation  Just  what  the  thickness  of  the 
vein  and  the  quality  of  the  coal  was,  It  ac- 
quired a  value  quite  different  from  that 
which  it  would  have  had  as  a  portion  of  the 
40-acre  tract  before  mining  operations  were 
commenced;  and  the  fact  that  it  was  thus 
rendered  accessible  for  removal  without  addi- 
tional expense  for  machinery,  shafts,  or  en- 
tries very  materially  increased  its  value  be- 
yond tliat  which  it  possessed  before  defend- 
ant's mine  was  opened,  and  the  coal  In  adjoin- 
ing portions  of  the  40-acre  tract  had  been  tak- 
en out  This  Increased  value  of  the  coal  did 
not  belong  to  defendant,  although  it  was  due 
to  defendant's  mining  operations,  for  the  de- 
fendant had  expressly  agreed  to  allow  It  to 
remain  as  plaintiff's  property.  Had  plaintiff 
and  defendant  negotiated  specially  for  the 
purchase  by  defendant  of  the  coal  under  this 
quarter  acre  tract  under  the  conditions  above 
described,  each  would  have  properly  taken 
into  account  the  situation  as  it  then  existed, 
and  the  value  of  the  coal  would  unquestion- 
ably have  been  estimated  on  that  basis.  The 
defendant  is  not  In  a  situation,  therefore^  to 
claim  that  the  court  erred  as  against  it  in  al- 
lowing the  Jury  to  consider  the  value  of  the 
coal  for  mining  purposes  immediately  before 
the  taking  and  removal  took  place;  that  Is, 
at  the  time  when  this  coal  had  become  acces- 
sible by  the  mining  operations  of  the  defend- 
ant See,  as  supporting  this  conclusion,  Liv- 
ingston V.  Rawyards  Coal  Co.,  S  App.  Cas.  25. 
Plalntlff'B  contention,  however,  is  that,  if 
the  taking  of  the  coal  by  defendant  was  will- 
ful or  negligent,  plaintiff  was  entitled  to  its 
value  at  the  mouth  of  the  pit  ready  for  sale, 
without  deduction  in  defendant's  favor  of  the 
cost  of  mtnlng  and  elevation,  and  that  the 
court  erred  in  excluding  evidence  of  willful- 
ness or  n^ligence  on  defendant's  part,  and 
as  to  the  value  of  the  coal  at  the  mouth  of 
the-  mine.  3%e  allegations  of  plaintiff's  pe- 
tition were  in  brief  that  he  was  the  owner 
at  tbe  time  his  cause  of  action  accrued  of 
the  land  described;  that  defendant  entered 
thereon  for  the  purpose  of  mining  and  remov- 
ing tbe  coal  to  which  it  was  entitled  under 
its  contract;-  that  In  removing  its  said  coal 
defendant  wrongfully  broke  and  entered  up- 
on one-fourth  acre  of  land  upon  which  plaln- 
ttfTs  bam  was  situated,  and  which  had  been 
reserved  from  the  mining  lease,  and,  "without 
the  permission  or  license  of  plaintiff,  unlaw- 
fully mined,  excavated,  carried  away,  and 
appropriated  to  Its  own  use  the  coal  under- 
lying the  said  one-fourth  acre  tract  of  the 
actual  ralae  of  $1,000,"  and  in  so  removing 


the  said  coal  underlying  said  one-fourth  acre 
tract  left  no  support  to  protect  the  surface 
of  the  land  for  subsidence,  in  consequence 
whereof  said  land  caved  in  and  gave  way 
in  many  places,  damaging  plaintifTs  bam  lo- 
cated thereon  and  its  foundation,  rendering 
it  tmflt  for  use,  and  generally  greatly  depre- 
ciating the  fair  market  value  of  the  entire 
tract  of  land,  of  which  said  one-fourth  acre 
tract  was  a  part,  and  for  all  the  Injury,  In- 
cluding the  value  of  the  cqal  taken,  plaintiff 
asked  damages  in  the  aggregate  sum  of  $10,- 
000.  In  an  amendment  to  his  petition  plain- 
tiff alleged  that  the  trespass  complained  of 
was  willfully  and  knowingly  done  by  defend- 
ant, and  that  the  actual  value  of  the  coal 
mined,  excavated,  carried  away,  and  appro- 
priated by  defendant,  as  alleged  in  the  peti- 
tion, was  $2,500.  In  a  subsequent  amendment 
to  the  petition  plaintiff  alleged  that  he  was 
entitled  to  double  damages  for  all  loss  and 
injury  claimed  by  him  by  reason  of  the  tak- 
ing of  the  coal  and  undermining  and  injur- 
ing bis  land  as  stated  <md  complained  of  In 
his  original  petition.  The  Judges  of  this 
court  are  equally  divided  in  opinion  as  to 
whether,  under  these  allegations,  plaintiff 
should  have  been  allowed  to  offer  evid^ice  of 
willfulness  and  negligence  In  trespassing  on 
the  quarter  acre  reserved  to  plaintiff,  and 
of  the  value  of  the  coal  at  the  mouth  of  the 
mine,  especially  in  view  of  the  provision  of 
Code,  I  2485,  that  "any  owner  or  person  op- 
erating a  mine  who,  without  permission, 
takes  coal  from  adjoining  lands,  shall  be  lia- 
ble In  double  damages  therefore  and  for  all 
exi>enses  caused  thereby."  The  rulings  of 
the  trial  court  in  respect  to  these  questions 
are  therefore  affirmed  by  operation  of  law,  as 
provided  in  Code,  {  195. 

2.  From  the  language  of  the  reservation  in 
the  sale  of  the  coal  under  this  tract  of  land 
It  Is  apparent  that  there  was  some  uncer- 
tainty as  to  how  the  quarter  acre  under  the 
bam  should  be  described,  and  what  Its  ex- 
act boundaries  should  be,  and  counsel  for  de- 
fendant contend  that  this  uncertainty  was 
such  as  to  deprive  the  reservation  of  any  ef- 
fect whatever.  It  may  be  conceded  without 
citation  of  the  authorities  relied  upon  that  a 
conveyance  in  like  terms  would  be  Invalid; 
and,  unless  it  could  be  reformed  in  some  way, 
so  as  to  express  tbe  exact  intention  of  the 
parties,  it  would  be  ineffectual  to  vest  tlUe. 
But  the  reservation  was  of  one-quarter  acre 
of  coal  to  support  the  bam,  and  it  was  imma- 
terial to  either  party  Just  what  the  bound- 
aries of  such  quarter  acre  should  be,  so  that 
it  furnished  the  support  required.  In  other 
words,  the  defendant  was  forbidden  to  re- 
move one-quarter  acre  of  coal,  and  was  there- 
by deprived  of  the  profit  which  would  other- 
wise have  accrued  to  it  from  the  removal  of 
that  quantity,  and  the  plaintiff  was  entitled 
to  have  that  quantity  of  coal  remain  for  his 
advantage,  not  as  coal,  but  as  support  Tak- 
ing into  account  the  circumstances  and  evi- 
dent purx)ose8  of  the  reservation,  we  have  no 
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dlfficidtj  In  reaching  the  conclusion  that  the 
trial  court  did  not  err  in  bo  instructing  the 
Jury  that  the  plaintiff  was  allowed  to  re- 
cover the  value  of  the  coal  taken  from  one- 
qnart»  acre  of  land  under  the  bam. 

8.  Many  other  errors  are  assigned  in  be- 
half of  the  defmdant,  but  an  examination  of 
the  record  shows  them  to  be  without  merit 
The  controlling  considerations  in  estimating 
the  measure  of  damages  were  properly  sub- 
mitted to  the  jury,  and  none  of  the  minor 
rulings  complained  of  could  have  l>een  prej- 
ndldal  in  regard  to  the  determination  of 
these  questions. 

4.  A  separate  appeal  is  prosecuted  by  the 
defendant  from  the  action  of  the  court  in 
overruling  its  motion  for  retaxatlon  of  costs 
of  the  reporter's  transcript  of  the  evidence. 
The  abstract  on  this  separate  appeal  does 
not  show  what  evidence  was  submitted  to  the 
court  in  connection  with  tills  motion,  al- 
though plaintiff,  in  a  denial  of  appellant's 
abstract,  insists  that  oral  evidence  was  heard, 
and  denies  also  that  the  transcript  itself  was 
offered  In  evid«ice  or  considered  by  the  court 
In  determining  the  motion.  No  doubt  the 
Judge  of  the  lower  court  might  for  himself 
examine  the  transcript  for  the  purpose  of 
determining  the  number  of  words  contained 
therein,  but  it  does  not  ai^>ear  tliat  he  did  so, 
and  we  think  we  are  not  liound  to  go  to  the 
transcript,  wlilch  has  l>een  certified  to  us 
from  the  lower  court,  for  the  purpose  of  de- 
termining the  fact  In  the  absence  of  a  con- 
clusive showing  to  the  contrary,  we  must  pre- 
sume that  the  lower  court  made  a  proper  rul- 
ing on  the  motion,  and  its  ruling  is  therefore 
afiSrmed. 

Binding  no  error  In  the  record,  the  Judg- 
ment Is  on  both  appeals.    Affirmed. 


JONES  V.  BUCK. 
(Supreme  Court  of  Iowa.     May  14,  1910.) 

1.  CioNTBACTS  (i  346*)  —  Complaint— AcTioH 

OR    EXFSBSS    CONTBACT— ReCOVEBT    ON    IH- 

PUED  One. 

One  suing  under  ao  express  contract  can- 
not recover  on  a  quantum  meruit 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  {  1748;  Dec.  Dig.  i  346.*] 

2.  Bbokbbs  d  86*)— Action  fob  ComnssioN 
— Faihtbk  to  Pbove  Contbact. 

Evidence  in  an  action  to  recover  a  com- 
mission for  a  sale  of  real  estate  held  not  to 
prove  the  contract  sued  on. 

[Ed.    Note.— For    other   cases,    see    Brokers, 
Cent  Dig.  if  116-120;   Dec.  Dig.  f  8&*] 

8.  Bbokbbs  (|  45*)— Bxai,  EIbtatb  Aoeni^ 
G1.AIM  FOB  Commission- Estoppel. 

Where  a  real  estate  agent  consented  to 
abandon  a  sale  which  he  had  been  negotiating, 
and  retnmed  a  deposit  of  earnest  money,  he  es- 
topped himself  from  claiming  any  commission 
for  hia  services,  unless  be  fulfilled  the  condition 
on  wlilch  he  then  secured  the  privilege  of  an 
extension  of  time  to  secure  a  loan  on  the  land 


for  the  purchaser,  and  thus  enable  him  to  eom- 

plete  the  purchase. 

[Eid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  46;   Dec  Dig.  |  45.*] 

4.  Bbokxbs  (i  49*)— Reai.  Estate  Aoent — 
BioHT  TO  Commission  —  CoMFUANCB  with 
Contbact. 

The  promise  of  one  person  to  make  a  loan 
«f  S6,500  on  the  land  and  another  to  furnish 
$500  on  peisonal  security  was  not  a  substan- 
tial compliance  with  a  condition  on  which  a 
real  estate  a^ent  secured  the  privilege  of  an 
extension  of  time  to  secun  a  loan  of  |7,000  on 
the  land  for  the  purchaser,  and  thus  enable  him 
to  complete  the  purcliase. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  |  72;    Dec  Dig.  i  49.*] 

Deemer,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  R.  P.  Howdl,  Judge. 

Action  at  law  to  recover  commission  for 
the  sale  of  real  estate.  There  was  a  direct- 
ed verdict  and  Jndgmoit  for  the  defendant, 
and  plaintiff  appeals.  On  rehearing.  Af- 
firmed. 

For  former  (pinion,  see  120  N.  W.  112. 

W.  R.  Bart  and  W.  J.  Baldwin,  for  appel- 
lant   Banck  &  Bradley,  for  appdiee. 

PER  CURIAM.  Plaintiff  alleges  that  he 
entered  into  an  express  oral  contract  with  de- 
fendant whereby  he  undertook  to  furnish  a 
purchaser  for  defendant's  farm,  for  which 
service  he  was  to  receive  comp«i8atlon  at 
the  rate  of  $1  per  acre  of  land  sold.  The  de- 
fendant denies  the  claim  stated  In  the  peti- 
tion, and  doiles  that  lAalntlff  found  or  fur- 
nished a  pun^aser  for  his  land.  There  is 
but  little  real  confilct  in  the  testimony  as 
to  most  of  the  material  facts.  The  defendant 
owned  a  farm  In  Johnson  county,  but  at  the 
time  in  question  had  gwie  away,  leaving  hia 
business  Interests  there  to  the  oversight  of 
his  brother,  E.  O.  Buck.  Therb  had  been 
some  sort  of  understanding  between  plaintiff 
and  defendant,  by  which,  if  the  plaintiff  pro- 
duced a  purchaser  to  whom  defendant  could 
make  satisfactory  terms  of  sale,  plaintiff 
should  receive  a  commission.  Plaintiff  un- 
derstood, however,  that  defendant  wished  to 
get  at  least  $60  an  acre  or  any  aggregate 
price  of  about  $18,000,  and  to  have  a  cash 
payment  thereon  of  $6,000  or  $7,000.  About 
December  9,  1007,  defendant  visited  Johnson 
county,  and  had  an  interview  with  plaintiff, 
who  says  defendant  then  '^Id  me  we  had  a 
prospective  purchaser  In  the  western  part 
of  the  state,  and  wanted  me  to  withdraw  It 
off  the  market"  Later  he  says  defendant 
came  In  again  and  authorised  him  to  renew 
his  efforts  to  make  a  sale,  and  agreed  to  pay 
a  commission  of  $1  per  acre.  Theceaftw 
plaintiff  sought  to  make  a  sale  to  one  Lemy, 
who  offered  to  purchase  at  $60  per  ten,  pay- 
ing $8,000  down  and  $10,000  In  deferred  pay- 
ments secured  by  a  mortgage  on  the  land. 
Plaintiff  accepted  the  offer  on  condltioD  of 
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Its  apprOTal  by  defendant,  and  received  from 
Leeny  a  che<&  for  $200  to  apply  on  the  cash 
payment,  giving  a  receipt  therefor,  and  agree- 
Ing  to  return  It  If  the  Bale  was  not  consum- 
mated. He  then  telegraphed  the  offer  to  de- 
fmdant,  who  answered  by  letter,  objecting 
to  the  cash  advanced  of  $200  as  insufficient, 
and  telling  plaintiff  he  would  not  pay  a  dol- 
lar an  acre  for  commission  niran  a  sale  at 
$60  per  acre.  The  letter  closed  with  a  direc- 
tion to  plaintiff  to  see  B.  O.  Buck,  and  that 
any  agreement  made  with  him  would  be  all 
right  A  writing  was  thereafter  made  and 
signed  between  Leeny  and  B.  O.  Buck  as 
agent  for  his  brother,  but,  as  printed  In  the 
abstract.  It  is  so  Incomplete  and  confused  in 
form  and  substance  as  to  be  quite  unintelli- 
gible except  as  the  same  is  supplemented  by 
the  oral  testimony.  It  la  the  testimony  of 
Leeny,  who  was  called  as  a  witness  for  plain- 
tiff, that  as  Inducement  to  the  purchaser 
plaintiff  agreed  to  procure  for  him  a  loan  of 
$7,000  on  the  land  to  enable  him  to  meet  the 
terms  of  the  contract  and,  while  plaintiff 
does  not  admit  that  this  was  a  condition  •ot 
the  deal,  he  concedes  that  he  did  undertake 
to  aaslst  In  the  matter.  At  any  event  it  de- 
vdoped  that  the  loan  was  not  procured,  and 
Leeny  flnally  refused  to  go  further.  The 
three  persons,  plaintiff,  B.  O.  Buck,  and 
Leeny,  then  met  (Uid,  Le«iy  demanding  that 
the  deal  be  abandoned,  the,  written  contract 
was  surrendered,  and,  while  plaintiff  was 
reluctant  to  consent  he  flnally  did  so,  and  re- 
turned the  die<ft  which  he  had  received  as 
the  advance  payment  This  bting  done,  he 
complained  that  he  had  not  been  given  a  fair 
chance  to  procure  the  money  for  Leeny,  and 
It  was  then  agreed  that  If  he  Aould  succeed 
In  obtaining  the  promised  loan  of  $7,000  by 
noon  of  the  following  Saturday,  Leeny  would 
still  take  the  land.  At  the  expiration  of  the 
sUpulated  time  plaintiff  daimed  to  have 
fODDd  the  money.  It  appears  according  to 
his  own  statement  that  he  had  found  one 
person  who  would  lend  $6,600  on  the  land 
and  another  who  would  lend  Leeny  the  fur- 
ther sum  of  $S00  on  his  promissory  note 
with  approved  security,  and  this  he  insists 
was  and)  a  folflllment  of  the  agreement  as 
to  Mtitle  him  to  his  commission.  Leeny  de- 
dined  to  proceed  oa  those  terms,  and  the  sale 
was  abandcmed.  It  appears,  however,  though 
Indirectly,  that  at  a  later  date  defendant 
finally  sold  the  land  to  Leeny,  but  on  terms 
materially  different  than  was  contemplated 
in  the  prior  negotiations.  From  this  it  is 
farther  argued  by  plaintiff  that  he  is  en- 
titled to  a  commission  notwithstanding  the 
abandonment  of  the  first  deal.  But. there 
Ue  insuperable  objections  to  any  recovery 
in  this  case.    In  the  first  place,  plaintUTs  pe- 


tition states  no  claim  upon  a  quantum  meruit 
but  plants  his  case  solely  upon  an  alleged  ex- 
press contract  for  a  commission  of  one  dollar 
per  acre  for  procuring  a  purchaser,  and.  If 
there  was  no  evidence  of  such  a  contract  on 
whi<A  he  was  entitled  to  go  to  the  Jury,  then 
there  was  no  error  In  directing  a  verdict 
against  him.  Hunt  v.  Tattle,  125  Iowa.  670, 
101  N.  W.  609.  And  this,  as  we  read  the 
record,  is  precisely  the  condition  of  the  case 
now  before  us.  True,  plaintiff  swears  that 
In  his  last  personal  Interview  with  defendant 
it  was  agreed  between  them  that  If  he  sn(v 
ceeded  In  finding  a  purchaser  satisfactory  to 
the  defendant  the  latter  would  pay  a  com- 
mission of  $1  per  acre.  But  according  to  his 
own  showing,  when  he  reported  the  prox>08ed 
sale,  defendant  at  once  responded,  rejecting 
the  offer  and  notifying  plaintiff  that  he  would 
not  pay  the  commission  upon  a  sale  at  $60 
per  acre.  Here,  then,  was  a  distinct  termi- 
nation of  the  contract  as  to  $1  per  acre  com- 
mission, so  far  at  least  as  any  sale  of  $60 
per  acre  is  concerned,  and,  unless  there  be 
evidence  of  some  express  or  implied  renewal 
thereof,  there  can  be  no  recovery  herein.  He 
testifies  explicitly  that  there  was  no  subse- 
quent agreemmt  on  the  subject  with  the  de- 
fendant or  with  E.  O.  Buck,  his  agmt  He 
says,  "I  made  no  contract  with  Ed.  I  do  not 
claim  that  his  brother  Ed  made  any  contract 
to  give  me  a  dollar  per  acre"— and,  so  far 
as  the  record  shows,  he  never  had  any  further 
direct  communication  with  the  dtfendant 
after  the  receipt  of  the  letter  refusing  te 
ratify  a  sale  on  that  basis.  There  was  there- 
fore a  palpable  failure  of  proof  of  the  con- 
tract sued  upon,  and  this  alone  is  sufficient 
to  require  an  affirmance  of  the  Judgment 

It  may  also  be  said  that  when  plaintiff  con- 
sented to  the  abandonment  of  the  sale  which 
he  had  been  negotiating  and  returned  the  de- 
posit of  earnest  money,  he  estc^ped  himself 
from  claiming  any  commission  for  his  service 
unless  he  fulfilled  the  condition  on  which  he 
secured  the  privilege  of  time  until  the  fbl- 
lowlng  Saturday  to  secure  a  loan  on  the  land 
for  Leeny,  and  thus  enable  him  to  complete 
the  purchasa  This  he  did  not  do.  The 
promise  of  one  person  to  make  a  loan  of 
$6,600  on  the  land  and  of  another  to  furnish 
$500  on  personal  security  was  not  a  substan- 
tial compliance  with  the  condition.  Nor  la 
there  any  evidence  whatever  that  the  aban- 
donment of  the  deal  by  Leeny  and  defendant 
was  designed  to  defraud  the  plaintiff. 

There  is  no  reversible  error  in  the  record; 
and  the  Judgment  of  the  district  court  is  af- 
firmed. 

EVANS,  J.,  taking  no  part  DEEMEB,  O. 
J.,  dissentlnib  -  • 
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STATE  T.  O'NEir* 

(Supreme  Court  of  Iowa.     May  16,  1910.) 

Ckiminal  Law  (|  IS*)— Acts  Prohibited  by 
Statute— Upholdiko  Statute  Pbevioublt 
Held  Void. 

Code,  i  2382,  as  amended  by  Code  Supp. 
S  2382,  prohibiting  any  peison  from  soliciting 
or  accepting  any  order  for  tiie  purchase,  sale, 
shipment,  or  delivery  of  intoxicating  liquor,  was 
declared  unconstitutional.  Subsequently,  under 
a  decision  of  the  United  States  Supreme  Court, 
the  statute  was  in  another  case  held  valid  by 
the  state  Supreme  Court  Beld,  that  a  person 
performing  the  acts  denounced  by  the  statute 
after  it  was  declared  invalid  and  before  the 
decision  holding  it  valid  could  not  be  prosecut- 
ed thereunder. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  13.*] 

Appeal  from  District  Court,  Wayne  Coun- 
ty;  H.  M.  Towner,  Judge. 

Defendant  was  accused  before  a  Justice  of 
the  peace  of  the  crime  of  soliciting,  taking, 
and  accepting  orders  for  the  purchase,  sale, 
and  shipment  of  Intoxicating  liquors.  The 
case  was  tried  on  an  agreed  statement  of 
facts,  and  resulted  In  defendant's  conviction. 
He  thereupon  appealed  to  tbe  district  court, 
where  the  defendant  filed  a  motion  for  Judg- 
ment upon  the  agreed  facts.  This  motion 
was  overruled,  and  defendant,  pleading  guil- 
ty after  the  overruling  of  his  motion,  was 
again  convicted  for  the  offense  charged.  He 
then  appealed  to  this  court    Reversed. 

Porter  &  Greenleaf,  for  appellant  H.  W. 
Byers,  Atty.  Cen.,  and  Charles  W.  Lyon,  Asst 
Atty  Gen.,  for  the  State. 

McCLAIN,  J.  An  agreed  statement  of 
facts  filed  on  the  trial  before  the  justice  of 
the  peace  was  the  basis  of  the  finding  of  the 
district  court  that  defendant  In  October,  1908, 
solicited,  accepted,  and  took  from  various 
persons  orders  for  the  purchase  by  them  and 
sale  and  shipment  to  them  of  intoxicating 
liquors  from  and  by  a  certain  brewing  com- 
pany in  Kansas  City,  Mo.,  said  orders  being 
subject  to  the  appro^-al  of  said  company,  and 
that  the  liquors  so  ordered  were  to  be  shipped 
directly  to  the  persons  named  from  the  place 
of  business  of  said  company.  Defendant's 
motion  for  judgment  in  his  favor,  which  was 

:  overruled,  recited  that  the  acts  charged  were 
not  criminal  under  the  law  of  this  state  at 

.  the  time  of  their  commission,  and,  further, 
that  the  statute  of  the  state  making  such  acts 
criminal  is  in  violation  of  the  Constitution  of 
the  United  States  as  an  interference  with 
the  danse  thereof  relating  to  Interstate  com- 
merce, and  with  the  Interstate  commerce  acts 
passed  by  Congress.  The  acts  with  which 
defendant  was  charged  were  in  violation  of 
the  provisions  of  Code,  g  2382,  as  amended 
by  Acts  28th  Qen.  Assem.  c.  74  (Code  Supp.  S 
23819,  prohibiting  any  person  from  soliciting, 
taking,  or  accepting  "any  order  for  the  pur- 
chase, sale,  shipment  or  delivery  of  any  (in- 


toxicating) liquor."  In  the  case  of  State  ▼. 
Hanaphy,  117  Iowa,  16,  90  N.  W.  601,  follow- 
ed in  State  v.  Bernstein,  129  Iowa,  520,  105 
N.  W.  1016,  decided,  respectively,  in  1902  and 
1906,  this  statute  was  held  unconstitutional, 
as  in  Tlolation  of  the  Interstate  commerce 
clause  of  the  federal  Constitution.  In  1909 
this  court,  relying  upon  the  decision  of  tbe 
Supreme  Court  of  the  United  States  In  the 
case  of  Delamater  v.  South  Dakota,  205  U. 
8.  93,  27  Sup.  Ct  447,  61  L.  Ed.  724,  decided 
In  1907,  reached  the  conclusion  that  its  pre- 
vious holding  that  the  statute  was  In  viola- 
tion of  the  federal  Constitution  was  errone- 
ous, and  expressly  overruled  the  two  cases 
in  which  that  conclusion  had  been  announced, 
and  sustained  a  Judgment  enjoining  the 
maintenance  of  a  place  for  carrying  on  the 
business  of  soliciting,  taking,  and  accepting 
orders  for  the  purchase,  sale,  and  shipment 
of  Intoxicating  liquors  for  and  on  behalf  of  a 
corporation  located  and  doing  business  in  an- 
other state  as  a  nuisance.  McCoIlnm  v.  Mc- 
Conaughy,  141  Iowa,  172,  119  N.  W.  539. 

'It  will  be  noticed  that  the  acts  charged  as 
against  this  defendant  (and  In  fact  also  the 
filing  of  the  information  before  the  justice  of 
the  peace)  were  after  the  Supreme  Court  of 
this  state  had  held  the  statute  to  be  uncon- 
stitutional, and  also  after  the  decision  of  the 
Supreme  Court  of  the  United  States  in  a 
somewhat  slmUar  case  from  South  Dakota 
sustaining  the  validity  of  suc^  a  statute  as 
against  the  contention  that  it  was  In  violation 
of  the  federal  Constitution,  but  prior  to  the 
action  of  this  court  In  reversing  its  prior  de- 
cisions in  reliance  on  the  later  decision  of  the 
Supreme  Court  of  the  United  States.  The 
contention  for  defendant  is  that  the  decision 
of  this  court  sustaining  the  constitutionality 
of  the  statute  should  not  be  given  a  retroac- 
tive effect,  and  defendant  should  not  be'! 
punished  for  acts  which  according  to  the 
prior  decisions  of  the  Supreme  Court  of  thljy 
state  were  lawful.  "-^ 

It  Is,  of  course,  well  settled  that  a  sjatutg^ 
which  has  been  held  unconstitutional  either 
in  toto  or  as  applied  to  a  particular  class  of 
cases  Is  valid  and  enforceable  without  re-en- 
actment when  the  supposed  constitutional  ob- 
jection has  been  removed,  or  has  been  found 
not  to  exist  That  was  the  holding  in  Mc- 
Collum  V.  McConaughy,  supra,  and  is  not  now 
questioned.  See,  also.  Pierce  v.  Pierce,  46 
Ind.  86.  And  the  conviction  below  was  prop- 
er, unless  some  benefit  is  to  be  given  to  de- 
fendant of  the  fact  that,  when  the  acts  were 
committed,  the  latest  announced  decision  of 
this  court  was  to  the  effect  that  the  statute 
was  unconstitutional,  and  therefore  not  en- 
forceable. It  Is  only  by  analogy,  applying  the 
rule  of  precedent  and  not  of  adjudication, 
that  the  decision  in  one  case  becomes  in  any 
sense  the  law  in  another  casew  The  analogy 
may  be  so  complete  that  the  reasoning  of  the 
one  case  necessarily  points  out  the  conclu- 
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-  slon  to  b«  reached  In  the  other,  and.  If  so, 
the  court  feels  bonnd  to  bow  to  Its  prerloua 
declBlan,  nnleea  it  la  made  to  appear  that  It 
Is  80  manifestly  erroneous  that  It  should  be 
OTemiled.  If  overruled,  Its  force  as  a  prece- 
dent ceases,  and  the  later  decision  becomes  a 
precedent  The  analogy,  however,  may  be  in- 
complete, and  then  It  Is  for  the  court  to  de- 
termine In  the  subsequent  case  whether  the 
reasoning  of  the  prior  case  is  applicable  un- 
der circumstances  in  some  of  which  the 
cases  are  similar,  and  in  others  dissimilar.  It 
Is  not  the  function  of  a  court  to  lay  dpwn 
the  law  for  future  cases,  but  to  announce  the 
law  for  the  case  which  it  is  deciding.  It  is 
an  important  function  of  an  appellate  court 
to  BO  announce  its  reasons  for  decision  that 
they  may  be  understood  and  applied  with 
reference  to  subsequent  cases  which  ere  like- 
ly to  arise,  but  no  court  can  attempt  to  an- 
ticipate by  announcement  what  the  law  will 
be  found  to  be  in  a  case  in  some  respects  dis- 
similar which  may  subsequently  arise.  There- 
fore, as  has  often  been  said,  there  is  no  vest- 
ed right  In  the  decisions  of  a  court,  and,  un- 
der the  danse  in  the  federal  Constitution 
prohibiting  any  state  from  passing  any  law 
Impairing  the  obligation  of  contracts,  the  So- 

'  preme  Court  of  the  United  States  has  uni- 
formly held  that  the  change  of  decisions  of  a 
state  court  does  not  constitute  the  passing  of 
a  law,  although  the  effect  of  the  change  of  a 
decision  is  to  impair  the  validity  of  a  contract 
made  in  reliance  on  prior  decisions.  National 
Hut.  B.  &  Ia  Ass'n  v.'Brahan,  193  U.  S.  636, 
24  Sup.  Ct.  632,  48  li.  Ed.  823 ;  Central  Land 
Co.  V.  West  Virginia,  168  U.  S.  103,  16  Sup. 
Ct.  80,  40  L.  Ed.  91.  And  see  Storrle  v. 
Cortes,  90  Tex.  283,  38  S.  W.  164,  86  L.  B.  A. 
666;  Swanson  v.  Ottumwa,  181  Iowa,  540, 106 
N.  W.  9,  6  L.  R.  A.  (N.  S.)  860;  Lanier  v. 
State,  67  Hiss.  102.  It  Is  therefore  quite 
clear  that  the  change  in  the  decisions  of  a 
court  of  a  state  does  not  violate  the  prohibi- 
tion found  in  the. same  clause  of  the  federal 
Conatltntlon  against  the  makbig  of  ex  post 
facto  laws. 

From  the  conclusion  that  In  a  constitu- 
tional sense  there  is  no  vested  right  in  re- 
liance on  dedsions  of  the  court  as  precedent, 
and  that  one  who  is  brought  Into  court  for 
a  violation  of  law  cannot  sustain  himself  on 
the  mere  plea  that  in  some  other  case  which 
he  thought  to  be  analogous  the  court  ren- 
dered a  decision  which.  If  ai^Ued  as  he 
thought  It  would  be  applied,  would  result 
In  exculpating  him  from  wrong,  It  does  not 
necessarily  follow  that  the  court  cannot  take 
Into  account  as  a  controlling  consideration 
In  reaching  the  conclusion  as  to  the  Justice 
of  a  case  that  the  party  charged  with  wrong- 
ful condnct  relied  reasonably  and  In  good 
faith  upon  dedsions  of  the  courts  In  deter- 
mining whether  a  wrong  was  committed. 
The  Supreme  Court  of  the  United  States, 
while  recognlsEing  Its  peneral  obligation  to 
follow  the  decisions  of  the  courts  of  the 
state  In  which  a  contract  Is  made  In  deter- 


mining its  validity,  has  held  that  it  will  not 
recognize  a  change  of  rule  in  a  state  made 
by  Judicial  decision  where  the  effect  of  such 
change  Is  to  render  invalid  contracts  which 
according  to  the  views  previously  expressed 
by  the  state  courts  at  the  time  the  contracts 
were  made  were  valid.  Qelpcke  v.  City  of 
Dubuque,  1  Wall.  176,  17  L.  Ed.  520;  Thomp- 
son T.  Lee  County,  8  Wall.  331,  18  L.  Ed. 
177 ;  Douglass  v.  Pike  County,  101  U.  S.  877, 

25  L.  Ed.  968;  Center  School  Tp.  v.  State, 
160  Ind.  168,  49  N.  E.  961.  In  Muhlker  v. 
New  York  &  Harlem  R.  Co.,  197  U.  S.  544, 

26  Sup.  Ct  522,  49  L.  Ed.  872,  the  Judges 
whose  views  on  this  point  are  expressed  in 
the  opinions  filed  were  equally  divided  on  the 
question  whether  one  acquiring  property  in 
reliance  on  decisions  of  the  courts  of  the 
state  relating  to  his  rights  in  an  abutting 
street  had  a  vested  right  as  against  a  subse- 
quent change  of  decision  in  the  state  courts. 
These  cases  are  dted,  not  as  indicating  any 
constitutional  duty  on  the  part  of  the  courts 
of  a  state  to  protect  a  litigant  in  rights 
which  he  In  good  faith  supposed  he  had  al- 
ready acquired  by  reason  of  previous  deci- 
sions of  the  same  court  In  other  cases,  but 
for  the  purpose  of  illustrating  the  extent  to 
which  a  court  may  properly  go  In  adminis- 
tering die  law  for  the  purpose  of  effectuat- 
ing Justice;  that  is,  for  the  purpose  of  ren- 
dering such  decision  as  shall  appeal  to  In- 
telligent and  fair-minded  people  as  right  and 
proper.  Courts  have  always  taken  such  con- 
siderations into  account  in  the  enforcement 
of  legislative  enactments.  Before  there  was 
any  separate  equity  Jurisdiction,  and  when 
the  term  equity  was  used  as  a  mere  synonym 
of  equality  and  Justice,  the  courts  interpret- 
ed statutes  with  a  view  to  their  equity,  and 
not  merely  In  accordance  with  their  strict 
terms;  so  that  the  case  might  be  within  the 
equity  of  a  statute,  Although  not  expressly 
covered  by  it,  and,  vice  versa,  the  statute 
might  be  held  not  applicable  in  its  equity, 
although  its  strict  terms  covered  the  case. 
The  term  "equity  of  a  statute"  has  fallen 
into  disuse  since  the  establishment  of  a  sys- 
tem of  equity  Jurisprudence,  but  the  courts 
have  not  ceased  in  either  branch  of  their  Ju- 
risdiction to  give  consideration  to  the  gen- 
eral purpose  of  the  lawmaker  as  furnishing 
a  guide  to  Interpretation.  See  Dr.  Ham- 
mond's note  in  his  edition  of  Lleber's  Her- 
meneutlcs,  p.  283.  This  again  is  but  an  illus- 
tration of  the  effort  the  court  will  properly 
make  to  do  Justice  in  a  broad  sense.  In 
criminal  cases,  where  the  life  or  liberty  of 
an  Individual  is  tnvolved  on  one  side,  and 
the  enforcement  of  law  In  the  interest  of  the 
public  welfare  on  the  other,  no  private  right 
of  contract  or  property  being  Imperiled  by 
liberality  of  construction,  the  courts  go  fur- 
ther than  In  civil  cases  to  recognize  the  com- 
mon Judgment  of  humanity  as  to  what  is 
right  and  Just,  and  they  allow  many  excep- 
tions to  statutory  definitions  of  what  shall 
constitute  a  crime.     For  instance,  in  this 
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state,  alOiough  there  !■  no  statntory  recog- 
nition of  a  coverture  as  a  defense  on  the 
part  of  a  married  woman  for  a  crime  com- 
mitted In  the  presence  of  her  husband,  we 
have  said  that  the  common-law  exception  In 
that  respect  Is  applicable.  State  t.  Fitz- 
gurald,  49  Iowa,  260,  31  Am.  Rep.  148 ;  State 
y.  Kelly,  74  Iowa,  689,  38  N.  W.  603 ;  State 
▼.  Harr^,  ISO  Iowa,  394,  106  N.  W.  93& 
And  It  Is  the  general  rule  in  all  the  states  of 
the  Union,  even  those  in  which  the  criminal 
law  Is  codified,  to  recognize  infancy  and  In- 
sanity as  relieving  from  the  punishment  pre- 
scribed by  statute  for  criminal  offenses  as 
they  were  recognized  at  common  law,  al- 
though such  defenses  are  not  allowed  un- 
der any  express  statutory  provision.  The 
assumption  is  that  even  the  statutory  crim- 
inal law  Is  to  be  administered  In  accordance 
with  the  general  principles  of  right  and  JusJ 
tlce  recognized  In  the  common-law  system.V 
1  Bishop,  New  Orlminal  Law,  |  35.  In  the 
determination  of  the  criminality  of  an  act 
even  under  the  statutory  definition,  the  In- 
tent Is  a  material  consideration.  It  is  the 
absence  of  criminal  intent  which  constitutes 
the  basis  of  the  defenses  of  infancy,  insanity 
and  coverture.  Ignorance  and  mistalce  are 
also  recognized  as  In  the  same  category,  but 
here  enters  a  Question  of  public  policy.  One 
who  la  bound  to  obey  the  law  ought  not  to 
be  allowed  to  say  that  he  was  ignorant  of  It 
He  may  show  as  a  defense  that  he  was  mis- 
taken  as  to  a  fact  which,  If  it  had  been  as 
he  supposed  It  to  be,  would  have  rendered 
his  act  lawful,  but  he  cannot  say  that  If  the 
law  had  been  as  he  supposed  It  to  be,  his 
act  would  have  been  lawful  and  he  should 
not  be  punished.  This  principle  of  public  pol- 
icy has  become  crystallized  Into  the  maxim, 
"Ignorance  of  the  law  excnses  no  one," 
and  as  applied  to  the  present  case,  it  might 
well  be  said,  if  we  followed  this  maxim,  that 
defendant  is  not  to  be  excused  because  he 
did  not  know  the  law,  that  la,  did  not  know 
that  the  previous  decisions  of  this  court 
holding  the  statute  which  he  was  violating 
to  be  viconstltntlonal  were  wrong  and  the 
statute  was  in  fact  valid  and  operative.  As 
between  conflicting  rights,  we  might  well  re- 
fuse to  allow  any  Impairment  of  so  well  set- 
tled a  principle,  and  hold  that  parties  act 
at  their  peril  as  to  what  the  law  shall  be 
decided  to  be.  But  as  already  Indicated,  In 
a  criminal  case  there  is  no  such  Imperative 
obligation,  for  after  all  the  punishment  of 
crime  is  a  matter  of  public  concern  only 
and  we  think  that  it  would  strike  any  rea- 
sonable and  fair  person  as  manifestly  unjust 
that  one  should  be  adjudged  criminal  In  hav- 
ing done  an  act  not  morally  wrong,  but  only 
wrong  because  prohibited  by  statute,  that  is, 
an  act  maliun  prohibitum,  and  not  one  ma- 
lum in  se,  relying  upon  the  decisions  of  the 
highest  court  in  the  state  holding  such  stat- 
ute to  be  wholly  Invalid  because  in  excess 
of  the  power  of  the  Legislature  to  enact  It 
In  this  connection  it  Is  to  be  noticed  that 


the  decisions  of  courts  as  to  the  constitution- 
ality of  a  statute  stand  on  somewhat  differ- 
ent ground  than  those  relating  to  the  common 
law  or  the  interpretation  of  statutes,  as  ap- 
plied to  particular  cases.  The  function  of  de- 
termining whether  a  statute  is  invalid  be- 
cause in  excess  of  the  legislative  power  Is 
one  peculiar  to  our  system  of  govunment, 
and  unknown  In  other  Jurisdictions  In  which 
the  common  law  prevails.  It  is  true  that 
such  an  adjudication  Is  made  in  a  particular 
case.  Although  the  power  to  be  investigated 
is  that  of  the  legislative  department  Itself 
which  cannot  be  a  party  so  as  to  be  bound  by 
any  Judicial  decision,  nevertheless  the  courts 
discuss  the  question  when  it  arises,  and  de- 
cide the  matter  not  only  for  the  purpose  of 
determining  the  rights  of  particular  parties, 
but  with  reference  to  the  effect  of  the  deci- 
sion upon  the  law  of  the  state.  A  statute 
unconstitutional  properly  remains  on  the  stat- 
ute books  as  a  part  of  the  written  law,  but 
those  who  are  bound  to  obey  the  law  may, 
we  think,  reasonably  take  into  account  the 
decisions  rendered  by  the  courts  in  the  exer- 
cise of  their  peculiar  function  of  passing  up- 
on the  constitutlonaltty  of  the  statutes  in  de- 
termining what  the  law  of  the  state  really  is. 
To  the  ordinary  mind  it  would  smack  of  ab> 
surdity  to  say  that  defendant  ought  to  have 
known  that  the  statute  was  constitutional, 
and  would  In  case  he  violated  It  be  enforced 
against  him,  although  the  Supreme  Court  of 
the  state  had  fully  considered  the  validity  of 
the  statute  as  against  the  claim  that  It  was 
unconstitutional,  and  had  unanimously  held 
that  it  was  in  excess  of  state  legislative  pow- 
er as  to  its  entire  subject-matter,  and  there- 
fore invalid.  Under  such  circumstances.  It 
is  plain  that  there  should  be  some  relief  to 
defendant  from  punishment  for  the  very 
purpose  of  punishment  is  defeated,  if  unrea- 
sonably and  arbitrarily  imposed.  Respect 
for  law,  which  is  the  most  cogent  force  in 
prompting  orderly  conduct  in  a  clTlUzed  com- 
munity, is  weakened,  if  men  are  punished  for 
acts  which  according  to  the  general  consensus 
of  opinion  they  were  Justified  in  believing 
to  be  morally  right  and  in  accordance  with 
law.  If  we  should  sustain  the  conviction,  we 
would  do  so  in  the  belief  that  the  case  was 
one  in  which  executive  Clemency  ought  to  be 
exercised.  But  is  It  quite  fair  to  throw  up- 
on the  executive  the  responsibility  of  reliev- 
ing from  punishment  on  account  of  the  very 
nature  of  the  act  committed  which  Is  matte 
apparent  to  this  court  and  its  nature  as  be- 
ing innocent  or  guilty  appears  to  depend  Qp<m 
the  effect  to  be  given  to  the  decisions  of  this 
court?  We  think  we  would  be  shirking  our 
responBibility  if  we  should  leave  It  to  the  ex- 
ecutive to  do  what  we  believe  to  be  mani- 
fest Justice  in  this  case,  and  should  stigmatiu 
the  defendant  with  a  conviction  for  crime 
when  as  It  appears  he  was  Innocent  of  any 
real  wrong.  We  think  the  real  question  as 
to  the  guilt  of  defeildant  is  to  be  settled  by 
referring  to  the  doctrine  of  criming  intent. 
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wbldi  hu  always  been  held  to  be  of  tbe  es> 
■ence  of  a  crime.  1  Bishop,  New  Criminal 
liaw,  II  205,  28S-291b.  And  Justifiable  !«- 
norance  or  mistake  has  always  been  taken 
Into  account  In  determining  the  criminality  of 
tbe  act.  4  Blackstone,  CommentarieB,  27; 
1  Bishop,  New  Criminal  law,  H  292-312;  Re- 
glna  V.  Prince,  I*  R.  2  C.  C.  154.  Tot  rea- 
sons already  pointed  out,  mere  Ignorance  of 
law  does  not  excuse,  and  even  Ignorance  of 
fact  which  the  statute  expressly  or  Impliedly 
makes  It  the  duty  of  one  acting  In  reference 
to  the  subject-matter  regulated  by  the  stat- 
ute to  know  and  with  reference  to  which  he 
Is  required  to  act  at  his  peril  will  not  excuse 
him.  But  even  as  to  these  strict  rules  there 
are  necessary  exceptions.  I7f  a  mistake  of 
fact  Is  due  to  mistake  of  law,  so  that  It  ap- 
pears there  Is  no  guilty  mind,  punishment 
should  not  be  Imposed^  Bex  r.  Hall,  3  Carr. 
&  P.  409,  14  E.  C  L.  «3B;  Reglna  t.  Reed,  1 
Carr.  &  M.  306,  41  B.  0.  I*  170;  People  v. 
Powell,  63  N.  T.  88;  People  t.  Husband,  86 
Mich.  306;  Commonwealth  ▼.  Stebblns,  8 
Gray  (Mass.)  492.  And  no  matter  how  strin- 
8«itly  the  statute  may  impose  the  duty  of 
knowing  the  facts  on  which  the  defendant 
lias  relied  In  a  course  of  conduct  that  Is  pro- 
hibited, save  under  certain  prescribed  condi- 
tions, the  common-law  exceptions  which  re- 
lieve on  account  of  lack  of  criminal  Intent 
due  to  Infancy,  Insanity,  coverture,  or  neces- 
sity are  recognized.  State  v.  Cutter,  36  N.  J. 
Law,  125;  The  Brlgg  William  Oray  (U.  S.  C. 
C.)  1  Paine,  16,  Fed.  Cas.  No.  17,694.  These 
cases  are  cited  not  as  directly  In  point  for 
the  solution  of  our  present  difficulty,  but  as 
Qlnstratlons  of  the  fact  that  courts  must, 
especially  in  the  administration  of  the  crim- 
inal law,  make  exceptions  in  the  interest  of 
justice  and  public  policy  to  roles  which  It  is 
Tery  essential  to  maintain  in  ordinary  cases. 
An  exception  to  the  rule  that  every  one  is 
required  to  know  the  law  Is  Justified,  we  be- 
lieve, when,  as  to  the  validity  of  a  statute 
on  constitutional  grounds,  a  person  has  re- 
lied upon  tbe  expressed  decisions  of  the  high- 
est court  in  his  state.  We  do  not  believe  such 
exception  to  be  against  public  interest,  but 
rather  In  the  furtherance  of  Justice.  This 
question  seems  not  to  have  often  arisen  so 
as  to  have  been  considered  in  courts  of  last 
resort,  but  we  have  support  In  the  conclusion 
we  have  reached  in  the  cases  of  State  v. 
Bell,  136  N.  G.  674,  49  S.  11.  163.  and  State  v. 
Fulton,  149  N.  O.  485,  63  S.  B.  145. 

That  our  conclusion  in  this  case  may  not 
be  misapprehended  and  relied  upon  in  sup- 
port of  propositions  to  which  we  have  no  dis- 
position to  yield  consent  we  desire  to  em- 
phasize the  following  controlling  conditions. 
This  is  a  criminal  case,  and  therefore  Involv- 
es no  conflicting  claims  as  to  contractual  or 
property  rights.  Tlie  defendant  may  be  pre- 
sumed to  have  acted  with  knowledge  of  the 
fact  that  the  statute  now  Invoked  as  render- 
ing illegal  an  act  not  otherwise  wrongful  or 
Immoral  had  been  expressly  held  by  this 


conrt  tn  cases  prosecuted  under  public  au- 
thority to  be  unconstitutional  because  In  ex- 
cess of  legislative  power. 
The  Judgment  of  the  trial  conrt  is  reversed. 

DBBMBB,  C  J.  (concurring).  While  con- 
curring In  the  result  reached,  the  case  is  so 
peculiar  in  its  facts  and  the  principles  upon 
which  It  is  decided  by  the  majority  opinion, 
80  Important,  that  I  deem  it  my  duty  to  ex- 
press my  views  thereon  in  a  separate  opinion. 
I  am  constrained  to  do  this  largely  because 
of  the  fact  that  it  is  an  illustration  of  the 
truth  of  Lord  Campbell's  exclamation  of 
many  years  ago,  that  "hard  cases  must  not 
make  bad  law."  Some  things  are  said  in  the 
majority  opinion  with  which  I  fully  agree, 
but  there  are  other  statements  therein  which 
I  cannot  approve,  and  which  I  think  will 
rise  to  plague  us  in  the  future  if  they  be 
adopted  without  dissent  Tbe  majority  make 
.the  decision  turn,  as  I  understand  It  upon 
tbe  thought  that  defendant  had  no  criminal 
intent  and  for  that  reason  should  not  be 
punished  for  his  violation  of  a  statute  whldi 
to  my  mind  Involves  no  question  of  intent 
other  than  the  doing  of  tbe  prohibited  act 
I  do  not  believe  that  this  is  soimd. 

Again,  the  opinion  seems  to  proceed  ni>on 
the  theory  that  there  Is  an  implied  exception 
In  this  statute  which  the  courts  should  rec- 
ognIz&    I  do  not  believe  that  this  is  true. 

Moreover,  Ignorance  or  mistake  of  law 
seems  to  be  thought  of  some  merit  In  decid- 
ing the  question  before  us.  I  fear  that  tite 
Introduction  of  this  principle  Into  the  case  at 
bar  Is  fraught  with  much  danger.  I  must 
especially  dissent  from  the  statement  in  the 
opinion  that  the  real  question  as  to  the  guilt 
of  the  defendant  is  to  be  settled  by  referring 
to  the  doctrine  of  criminal  Intent  The  state- 
ment In  the  opinion  that  "if  a  mistake  of 
fact  is  due  to  a  mistake  of  law,  so  that  It 
appears  there  Is  no  guilty  mind,  punishment 
should  not  be  imposed."  I  cannot  agree  to 
this  unless  the  statute  in  question  In  some 
way  makes  intent  either  general  or  specific, 
an  element  of  the  otTense. 

I  do  not  like  that  part  of  the  dlscuqslon 
In  the  opinion  which  treats  of  the  effect  to 
be  given  Judicial  opinions,  particularly  where 
they  Involve  constitutional  questions,  or  re- 
late to  the  construction  of  statutory  enact- 
ments. I  think  the  case  may  be  decided  and 
properly  bottomed  upon  two  weU-setttod  - 
principles.  The  first  one  is  that  a  change  ol^ ' 
Judicial  decision  Involving  the  constitution- 
ality of  an  act  or  construing  an  act  of  the 
Le^slature  should,  like  an  act  emapatjsg 
from  the  lawmaking  power,  be  gives  «-pro- 
spective  rather  than  a  retrospective  or  re- 
troactive operation;  second,  the  Constitu- 
tion provides  that  "excessive  fines  shall  not 
be  imposed  and  cruel  and  unusual  punish- 
ment shall  not  be  Inflicted."  See  section  17, 
art  1.  My  own  convictions  regarding  the 
effect  of  a  change  In  Judicial  decisions,  as 
applied  to  contracts,  are  fnlly  expressed  In 
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the  case  of  jSwanson  ▼.  City  of  Ottnimra, 
131  Iowa,  640,  106  N.  W.  9,  5  L.  R.  A.  (N.  S.) 
860,  and  need  not  be  elaborated  here.  I  need 
only  quote  the  following  from  that  opinion: 
"We  are  Inclined  to  the  view  that  there  Is 
nothing  in  the  Constitution  which  forbids  a 
change  of  judicial  opinion,  except  It  be  with 
reference  to  a  particular  statute,  although 
we  must  confess  that  there  are  some  strong 
cases  to  the  contrary.  As  supporting  our 
view,  see  Storrle  v.  Cortes,  90  Tez.  283  [38 
S.  W.  154,  36  L.  R.  A.  666];  Center  School 
Tp.  y.  State,  160  Ind.  168,  49  N.  E.  961 ;  Land 
Co.  V.  Hotel,  134  N.  C.  397,  46  S.  E.  748."  It 
will  be  noticed  from  this  extract  that.  If  the 
decision  be  with  reference  to  a  particular 
statute,  there  may  be  a  violation  of  the  con- 
stitutional limitation  If  the  change  of  Judi- 
cial opinion  be  with  reference  to  that  partic- 
ular statute.  It  Is  quite  fundamental,  I 
think,  that  the  judicial  construction  of  a 
statute  becomes  a  part  of  it,  afid,  as  to  rights 
wliicb  accrue  afterwards,  it  should  be  ad- 
hered to  for  the  protection  of  those  rights. 
As  said  in  Sutherland  on  Statutory  Construc- 
tion, I  319:  "To  divest  them  by  a  change  of 
the  construction  is  to  legislate  retroactively. 
The  constitutional  barrier  to  legislation  im- 
pairing the  obligation  of  contracts  applies 
also  to  decisions  altering  the  law  as  previ- 
ously expounded,  so  as  to  affect  the  obliga- 
tions of  existing  contracts  made  on  the  faith 
of  the  earlier  adjudication."  As  further  sup- 
porting this  view,  see.  Green  v.  Neal,  31  U. 
8.  291,  8  L.  Ed.  404;  Shelby  v.  Guy,  U  Wheat 
368k  6  U  Ed.  497.  In  the  case  of  Ohio  Ins. 
Co.  v.  Debolt,  16  How.  432,.  14  L.  Ed.  997, 
Chief  Justice  Taney  said:  "That  the  sound 
and  true  rule  was  Uiat,  if  the  contract  when 
made  was  valid  by  the  laws  of  the  state  as 
then  expounded  by  all  the  departments  of 
Its  government,  and  administered  in  its 
courts  of  Justice,  its  validity  and  obligation 
cannot  be  impaired  by  any  subsequent  act  of 
the  Legislature  or  decisions  of  its  court  al- 
tering the  construction  of  the  law."  In 
Douglass  y.  Pike  County,  101  U.  S.  677,  25 
L.  Ed.  96^  It  was  beld  that:  "The  true  rule 
is  to  give  a  change  of  Judicial  construction 
in  reiq>ect  to  a  statute  the  same  effect  In  its 
operation  on  contracts  and  existing  contract 
rights  that  would  be  given  to  a  legislative 
amendment;  ttiat  is  to  say,  make  It  pro- 
spective, but  not  retroactive.  After  a  stat- 
ute has  been  settled  by  Judicial  construc- 
tion, the  construction  become^  so  far  as 
contract  rights  acquired  under  it  are  con- 
cerned, as  much  a  part  of  the  statute  as  the 
text  itself,  and  a  change  of  decision  Is  to  all 
intents  and  purposes  the  same  In  Its  effect  on 
contracts  a^  an  amendment  of  the  law  by 
means  of  a  legislative  enactment"  The  fol- 
lowing cases  also  support  this  doctrine: 
Oreen  County  v.  Connees,  100  U.  S.  104,  8 
Sup.  Ct  69,  27  L.  Ed.  872;  Olcott  y.  Pond 
dn  Lac  County  Sup'rs,  16  Wall.  689,  21  L. 
Ed.  3S6;  Fairfield  v.  GaUatln  County,  100  U. 
S.  52,  25  L.  Ed.  646;  Carroll  County  Sup'rs 


y.  United  States,  18  Wall.  Tl,  21  L.  Ed.  771: 
Qelpcke  v.  Dubuque,  68  D.  S.  (1  WalL)  206, 
17  L.  Ed.  526.  In  Endllcb  on  Interpretation 
of  Statutes,  (  363,  it  is  said:  "Judicial  inter- 
pretation of  a  statute  becomes  a  part  of  the 
statute  law,  and  a  change  of  it  is,  in  practi- 
cal effect  the  same  as  a  change  of  the  stat- 
ute." See,  also,  as  sustaining  this  doctrine, 
Ray  y.  Natural  Gas  Co.,  138  Pa.  691,  20  Atl. 
1065,  12  L.  R.  A.  290,  21  Am.  St  Rep.  927; 
Walker  y.  State,  12  S.  C.  271  j  Lyon  v.  Rich- 
mond, 2  Johns.  Ch.  (N.  Y.)  61;  County  Com'rs 
y.  King,  13  Fla.  463;  Edwards  y.  Darby, 
12  Wheat  206,  6  Ix  Ed.  603;  Stallcup  y.  Ta- 
coma,  13  Wash.  162,  42  Pac.  641,  52  Am.  St 
Rep.  32;  Ex  parte  Selma  R.  R.,  46  Ala.  730, 
6  Am.  Rep.  730;  Hall  v.  WeUs,  54  Miss.  301; 
Herndon  y.  Moore,  18  S.  C.  354;  Wickersham 
V.  Savage,  58  Pa.  369;  State  v.  Comptoir  Nat, 
61  La.  Ann.  1272,  26  South.  94;  Vermont  Oo. 
V.  RaUroad  Co.,  63  Vt  23,  21  Atl.  262,  10  L. 
R.  A.  565;  Opinion  of  Judges,  58  N.  H.  625; 
Muhlker  y.  New  Tork,  197  U.  S.  673,  26  Sup. 
Ct  522,  49  Ll  Ed.  872.  It  must  be  remem- 
bered that  I  am  not  now  discussing  the  ef- 
fect of  a  decision  relating  to  that  great  body 
of  the  law  known  as  the  unwritten,  wherein 
as  I  think,  a  different  principle  is  to  be  ap- 
plied. See  further  as  supporting  these  views, 
Ryalls  V.  Mechanics'  Mills,  150  Mass.  190,  22 
N.  E.  766,  6  L.  R.  A.  667;  Philadelphia  Co. 
y.  Ry.  Co.,  53  Pa.  20;  Packard  v.  Richardson, 
17  Mass.  122,  9  Am.  Dec.  123.  It  is  well  set- 
tled, of  course,  that  when  the  Legislature 
adopts  a  statute  of  another  state,  it  adopts 
with  it  the  Judicial  construction  of  that  stat- 
ute .as  interpreted  by  the  court  from  which 
the  statute  is  borrowed.  Trabant  y.  Rum- 
mell,  14  Or.  17,  12  Pac.  66;  Pratt  y.  Am. 
BeU  Co.,  141  Mass.  226,  6  N.  B.  307,  56  Am. 
Rep.  465.  There  is  much  ground  for  holding 
that  a  cliange  of  decision  with  reference  to 
the  interpretation  of  a  statute  Is  to  all  in- 
tents and  purposes  the  same  in  Its  effect  as 
an  amendment  of  the  law  by  means  of  legis- 
lative enactment  That  view  finds  express 
support  in  Farrlor  v.  New  England  Co.,  92 
Ala.  176,  9  South.  632,  12  L.  R.  A.  856;  Tay- 
lor v.  ypsilantl.  105  U.  S.  72,  26  L.  Ed.  1008; 
Lane  y.  Watson,  51  N.  J.  Law,  186,  17  Atl. 
117;  State  y.  BeU,  136  N.  C.  674,  49  S.  E. 
163;  Center  Twp.  v.  State,  150  Ind.  168,  49 
N.  B.  961;    Lewis  v.  Symmes,  61  Ohio  St 

471,  66  N.  E.  194,  76  Am.  St  Rep.  428;  State 
v.  Fulton,  148  N.  a  485,  63  S.  E.  145;  Has- 
kett  y.  Maxey,  134  Ind.  182.  33  N.  E.  358,  19 
L.  R.  A.  379;    Loeb  v.  Trustees,  179  U.  S. 

472,  21  Sup.  Ct  174,  45  L.  Ed.  280,  and  cases 
cited;  State  y.  Mayor,  109  Tenn.  316,  70  S. 
W.  1031;  Gross  v.  Board;  168  Ind.  537,  64 
N.  E.  25,  68  L.  B.  A.  394;  Harmon  v.  Audi- 
tor, 13  N.  E.  161,  123  IlL  122,  5  Am.  St  Rep. 
610;  Mountain  Bank  y.  Douglass  County, 
146  Mo.  42,  47  S.  W.  946;  Stockton  y.  Mfg. 
Co.,  22  N.  J.  Eq.  66;  Richardson  y.  County, 
100  Tenn.  346,  45  S.  W.  440;  Falconer  v. 
Simmons.  61  W.  Va.  172,  41  S.  E.  193. 

In  very  many  of  these  cases  it  la  squan^ 
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held  that  a  change  of  judicial  opinion  should 
be  given  the  same  effect  as  a  subsequent  en- 
actment of  the  lieglalatnre;  that  Is  to  say, 
a  prospectlTe  operation  in  order  to  avoid  the 
objections  which  have  Just  been  pointed  out 
I  shall  not  take  the  time  to  quote  from  all 
of  these;  hut  do  wish  to  call  attention  to 
what  is  said  to  foe  a  well-estahllBhed  and 
well-understood  exception  to  the  rule  pointed 
out  in  the  majority  opinion.  This  exception, 
as  stated  in  the  Haskett  Case,  supra,  is  as 
follows:  "After  a  statute  has  been  settled 
by  judicial  construction,-  the  construction  be- 
comes, so  far  as  contract  rights  are  concern- 
ed, as  much  a  part  of  the  statute  as  the  text 
itself ;  and  a  change  of  decision  Is  to  all  in- 
tents and  purposes  the  same  in  effect  on  con- 
tracts as  an  amendment  of  the  law  by  means 
of  legislative  action."  In  Douglass  y.  Pike 
County,  supra.  It  is  said:  "The  true  rule  is 
to  give  a  change  of  judicial  construction  in 
respect  to  a  statute  the  same  effect  in  Its  op- 
eration on  contract  and  existing  contract 
rights  that  would  be  given  to  a  legislative 
amendment;  that  is  to  say,  making  it  pro- 
spective, bnt  not  retroactive."  In  the  Haw- 
kins Case,  supra.  It  is  said:  "The  true  rule 
affirmed  by  the  aothoritlea,  and  the  prevail- 
ing one,  is  to  give  a  change  of  judicial  con- 
struction in  regard  to  a  statute  the  same  ef- 
fect In  its  operation,  so  as  not  to  disturb 
vested  rights,  as  would  be  given  to  a  legisla- 
tive amendment;  that  is,  apply  the  change 
made  in  the  interpretation  of  the  law  so  as 
to  operate  prospectively,  and  not  retroactive- 
ly." If  this  be  the  rule  with  reference  to  the 
interpretation  of  statutes  in  actions  involv- 
ing property  or  contract  rights,  and  such 
seems  to  be  the  doctrine  established  b;^  the 
weight  of  judicial  decision's,  there  la  the 
more  reason  for  holding  it  applicable  to  crim- 
inal cases,  particularly  where  the  court  has 
once  held  the  criminal  statute  void  and  of  no 
effect  because  contrary  to  some  provision  of 
the  fundamental  law.  That  It  is  within  the 
power  of  the  courts  of  this  country  to  declare 
a  statute  Inoperative  and  void  because  con- 
trary to  the  Constitution  is  well  established, 
and  such  decisions  are  hlndlng,  not  only  upon 
the  parties  immediately  involved,  but  upon 
all  departments  of  government ;  indeed,  upon 
the  state  itself.  An  unconstitutional  statute 
is  absolutely  void.  It  is,  so  to  si>eak,  as  so 
much  waste  paper,  and  according  to  the  uni- 
form tenor  of  the  authorities  such  a  deter- 
mination Is  conclusive  on  every  one  until  re- 
versed or  overruled.  People  v.  Briggs,  114 
N.  T.  63,  20  N.  E.  820;  People  v.  Arensberg, 
105  N.  T.  123,  11  N.  B.  277,  59  Am.  Rep.  483 ; 
People  V.  West,  106  N.  Y.  293,  12  N.  E.  610,  60 
Am.  Rep.  452;  People  v.  Kibler,  106  N.  T. 
821,  12  N.  E.  795;  Douglass  v.  Pike  Co.,  su- 
pra. Such  a  statute  may  h<>  ylffUjl^  nr  Tp. 
suscitaled  by  a  decision  overruling  prior  ones 
'Holding  to  the  contrary,  and  this  occurs  al- 
though there  be  no  re-enactment  bx.the  Leg- 
telaluit.  ■  But,  when  once  determined  to  be 
unconstitatioiMl,  the  Legislature  itself  can- 


not care  the  defects  In  the  law  by  declaring 
the  act  constitutional;  nor  has  any  other  de- 
partment of  government  any  such  power.  As 
said,  the  decision  is  'binding  upon  every  one 
save  the  court  itself.  If  this  be  true,  it  is  lit- 
tle short  of  an  absurdity  to  say  that  a  deci- 
sion finally  upholding  the  statute  as  a  valid 
exercise  of  legislative  power  should  be  givoi 
retroactive  effect,  and  that  acts  done  at  a 
time  when  the  statute  had  been  declared 
void  by  the  highest  tribunal  of  the  state 
must  be  punished  because  thaf  court  took  a 
new  view  of  the  constitutional  provision. 
Jn  a  criminal  case  every  one  is  conclusively 
"presumed  to  know  the  law,  but  he  is  not  ex- 
pected to  know  the  law  better  than  the  courts, 
or  to  know  what  the  law  willj]g  at  sooe 
future  day.  A  decision  holding  a  statute  un- 
constitutional is  the  law  until  overruled  or 
reversed,  and  that  decision,  as  we  have  ob- 
served, is  binding  upon  every  one.  To  hold 
that  one  may  not  do  what  an  unconstitution- 
al statute  forbids  him  doing  because  the  court 
may  change  its  mind  is  to  say  that,  although 
declared  null  and  void  by  the  only  tribunal 
having  that  power,  such  decision  is  of  no  ef- 
fect, and  cannot  be  made  a  rule  of  human 
conduct  because  the  court  may  diange  its 
mind,  is  in  effect  to  deprive  the  court  of  its 
power  to  annul  a  statute  because  of  its  un- 
constitutionality. As  already  intimated,  there 
is  a  wide  distinction  between  cases  involving 
the  validity  and  interpretation  of  statutes 
and  those  which  have  to  deal  with  the  com- 
mon or  unwritten  law,  for  the  reason  that 
the  judicial  construction  of  a  statute  is  a 
part  of  the  law  itself.  Exposition  of  a  stat- 
ute is  a  part  of  the  statute.  There  is  every 
reason,  therefore,  for  holding  that  a  decision 
holding  a  criminal  statute  constitutional, 
which  had  theretofore  been  held  unconstltn- 
tional,  should  not  be  given  retroactive  effect 
Until  the  decision  in  the  McColIum  Case, 
dted  in  the  majority  opinion,  the  statute 
was  absolutely  of  no  effect  In  State  v.  Ful- 
ton, 149  N.  C.  485,  68  S.  E.  146,  it  is  said: 
"The  judicial  interpretation  of  a  statute  be- 
comes, as  it  were,  a  part  of  the  statute,  and, 
if  that  interpretation  is  afterward  changed 
or  modified,  the  defendant  should  be  tried 
under  the  law  as  it  had  been  declared  to  be 
at  the  time  the  alleged  offense  was  committed 
simply  because  it  was  the  law  at  the  time. 
The  defendant,  it  is  true,  had  no  vested  right 
in  a  decision  of  this  court,  but  it  does  not 
follow  that  we  should  reverse  our  decisions, 
and  then  declare  that  to  be  criminal  which 
we  had  decided  was  not  so  at  the  time  of  the 
commission  of  the  alleged  offense."  Judge 
Cooley,  in  his  work  on  Constitntiohal  Limita- 
tions, says  at  page  188  of  the  third  edition: 
"When  a  statute  is  adjudged  to  be  nncon- 
stitntional.  It  is  as  if  it  had  never  been. 
Bights  cannot  be  built  up  under  It  Con- 
tracts which  depend  upon  it  for  their  consid- 
eration are  void.  It  constitutes  a  protection 
to  no  one  who  had  acted  under  it,  and  no  one 
can  be  punished  for  having  refused  obedience 
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to  It  before  the  decision  was  made.".    I.  see 

.-no  good  reason  for  not  holding  that  tbia  case 
comes  within  the  provision  of  section  21,  of  ar- 
ticle 1  of  the  BiU  of  Rights,  which  prohibits 
the  passage  of  ex  post  facto  laws.  An  ez 
post  facto  law  la  one  which  makes  an 
Innocent  when  done  a  crime.  State  t.  Squires, 
26  Iowa,  340.  Strictly  speaking,  perhaps, 
this  refers  only  to  laws  passed  by  the  Legisla- 
ture, but  there  is  every  reason  for  holding 
that  it  also  applies  to  a  change  of  Judicial  de- 
claions.  Decisions  of  courts  construing  stat- 
utes or  declaring  them  unconstitutional  are 
as  much  a  part  of  the  law  of  the  land  as 
legislative  raiactmenta.    They  become  a  part 

■  of  the  body  of  the  law  Itself,  and  are  not 
merely  the  evidences  thereof  as  are  decisions 
relating  to  the  unwritten  or  common  law. 

2.  I  am  very  clearly  of  the  opinion  that  no 
other  basis  is   needed  for  the  conclusion, 

°  which  every  one  desires  to  reach  in  this  case, 
than  the  constitutional  provision  against  cruel 
and  unusual  punishment.  These  terms  had 
a  well-defined  significance  In  England  where 
there  is  no  written  Ck)nstitution;  and  in  in- 
terpreting our  written  Constitution  we  are 
not  only  Justified,  bnt  it  is  our  duty,  to  look 
for  the  meaning  of  these  terms  as  found  in 
the  decialon  of  courts  and  the  works  of  oom- 
mentatora  published  before  the  adoption  of 
the  Constitution.  Sir  William  Blackstone,  in 
treating  of  the  nature  of  the  laws  of  England 
(volume  1,  p.  46),  said:  "There  is  still  a  more 
unreasonable  method  than  this,  which  is  call- 
ed making  laws  *ex  post  facto,'  when  after 
an  action.  Indifferent  in  Itself,  is  committed, 
the  Legislature  then  for  the  first  time  de- 
clares it  to  have  been  a  crime,  and  Inflicts  a 
punishment  upon  the  person  who  has  commit- 
ted It  Here  it  is  Impossible  that  the  party 
could  foresee  that  an  action.  Innocent  when 
It  was  done,  should  be  afterwards  converted 
to  guilt  by  a  subsequent  law.  He  had  there- 
fore no  cause  to  abstain  from  it,  and  all  pun- 
Ishmoit  for  not  abstaining  must  of  conse- 
quence be  cruel  and  unjust"  Such  legiala- 
tion  was  regarded  as  invalid  in  Bngland, 
where  they  have  no  Constitution,  on  the 
ground  that  the  punishment  was  cruel  and 
unjust  The  article  of  the  Constitution  refer- 
red to  does  not  relate  to  laws  passed  by  the 
Legislature.  The  broad  statement  is  that 
cruel  and  unusual  punishment  sliall  not  be 
Inflicted.  Reading  this  In  the  light  of  the 
rule  as  stated  by  Blackstone,  which  Is  well 
fortiOed  by  authority,  there  seems  to  be  no 
difficulty  in  holding  that  to  punish  defendant 
for  acts  which  were  innocent  when  done 
would  be  both  cruel  and  unjust.  Other  rea- 
sons might  be  given,  but  I  believe  those  al- 
ready suggested  are  sound,  and  should  rule 
the  decision. 

I  think  the  majority  do  not  give  sufficient 
weight  to  the  decisions  of  courts  interpreting 
statutes  or  declaring  them  unconstitutional; 
and,  in  an  endeavor  to  do  Justice,  have  an- 
nounced rules  which  are  unsound  in  prin- 
ciple and  not  sustained  by  authority.    The 


analogy  between  the  defenses  of  Insanity 
and  infancy  and  the  defense  interposed  liere 
is'  not  apparent 

I  concur  in  reversal  of  the  Judgment  for 
the  reasons  indicated. 


SHEBWIN,  J.  I  concur  In  the  views  ex- 
pressed in  the  first  division  of  this  opinion. 

WEAVER,  J.  (concurring).  If  the  majori- 
ty had  announced  the  conclusion  that  under 
our  peculiar  system  of  government  it  is  an 
Implied  term  or  condition  In  every  statute 
defining  crime  that  its  penalties  are  not  to  be 
enforced  for  an  act  done  after  an  authoritative 
Judicial  decision  declaring  the  enactment  Un- 
constitutional and  before  a  later  decision  by 
which  the  former  is  overruled  and  the  valid- 
ity of  such  law  Judicially  affirmed,  I  should 
not  burden  the  record  with  any  expression 
of  my  individual  views.  The  authority  of  a 
court  to  say  that  a  statute  is  not  applicable 
to  every  case  apparently  Included  within  its 
general  terms  Is  a  delicate  if  not  dangerous 
one  which  in  the  hands  of  a  reckless  Ju- 
diciary would  be  productive  of  the  gravest 
abuses,  but  it  is  nevertheless  a  necessary  au- 
thority, and  one  to  which  the  most  eminent 
courts  of  the  country  have  at  times  resorted. 
Oeneral  statutes  are  necessarily  stated  In 
general  terms  to  effect  certain  general  or 
specific  results,  and  it  not  Infrequently  hap- 
pens that  we  find  a  case  which  is  embrarad 
within  the  literal  general  terms  of  the  law, 
but  which,  we  are  morally  certain,  is  not 
within  its  intent,  and,  when  such  appears  to 
be  the  case,  the  enforcement  of  such  law  is 
restricted  accordingly.  In  line  with  this 
thooght  I  quote  the  following:  "Acts  of  Par- 
liament are  to  l>e  so  construed  as  no  man  that 
is  innocent  or  free  from  injury  or  wrong  be 
by  a  literal  construction  punished  or  endan- 
gered." Margaret  Pier  Co.  v.  Hannam,  3  B. 
&  A.  266.  "If  a  literal  construction  of  the 
words  of  a  statute  l>e  absurd,  the  act  must 
be  80  construed  as  to  avoid  the  absurdity." 
State  V.  Clark,  29  N.  J.  Law,  86.  "All  laws 
should  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  ap- 
plication as  not  to  lead  to  Injustice,  oppres- 
sion or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the  Leg- 
islature intended  exceptions  to  Its  language 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should 
prevail  over  its  letter."  United  States  v. 
Kirby,  74  U.  S.  482,  19  L.  Ed.  278.  See,  also. 
United  Stetes  t.  Palmer,  16  U.  &  631,  4  L. 
Ed.  471.  "It  is  a  familiar  rule  that  a  thing 
may  be  within  the  letter  of  the  statute,  and 
yet  not  within  the  statute,  because  not  with- 
in its  spirit  nor  within  the  intention  of  Its 
makers.  This  is  not  a  substitution  of  the 
will  of  the  Judge  for  that  of  the  legislator, 
for  frequently  words  of  general  meaning 
are  used  in  a  statute,  words  broad  enough  to 
include  the  act  in  question,  and  yet  a  con- 
sideration of  the  whole  legislation  or  of  the 
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drcamstances  sarronndliiK  Its  enactment  or 
of  the  abenrd  results  which  follow  from 
giving  BQch  broad  meaning  to  the  words 
makes  it  tinreasonable  to  belieTe  that  the 
L^lBlatnre  Intended  to  Inclnde  the  particular 
act"  Trinity  t.  United  States,  143  U.  ^ 
4m,  12  Snp.  Ct  511,  86  L.  Ed.  226.  "A  thing] 
which  is  within  the  letter  of  a  statute  is  not! 
within  the  statute  unless  it  be  within  the  in-^ 
tention  of  the  makers."  Jackson  ▼.  OoIllnB| 
3  Cow.  (N.  J.)  89.  See,  also,  Ryegate  v. 
Wardsboro,  30  Vt  740;  Murray  v.  Hobson,  10 
Colo.  66, 18  Pac.  021 ;  Commonwealth  v.  Kim- 
ball, 24  Pick.  (Mass.)  366 ;  Whitney  v.  Whit* 
ney,  14  Mass.  88;  Pierce  v.  Emery,  82  N.  B. 
508;  Austtn  y.  State,  22  Ind.  App.  221,  58  N. 
E.  481.  It  is  a  fair  deduction  from  these  au- 
,  thoritles  that  the  very  absurdity  to  say  noth- 
ing of  the  essential  injustice  involTed  In  pmn- 
Ishing  as  criminal  the  yiolatlon  of  a  statute 
of  the  state  which  we  as  the  court  of  last 
resort  In  that  state  were  then  solemnly  as- 
suring the  people  was  unconstitutional  and 
▼old,  and  not  entitled  to  their  obedience,  is 
Bnfflclent  reason  for  saying  that  the  Legis- 
lature could  not  have  intended  any  such  ap- 
plication of  its  enactment  The  road  by 
which  this  result  is  reached  is  not  wholly  nn- 
llke  the  one  pursued  in  the  opinion  pr^ared 
by  Mr.  Justice  McCIiAIN..  It  differs,  how- 
ever, hi  this  somewhat  material  respect,  In 
that  he  emphasizes  the  lack  of  criminal  In- 
tent upon  the  part  of  the  appellant  in  doing'  the 
act  while  I  have  emphasized  the  absence  of 
legislative  intent  to  inclnde  such  acts  within 
the  penalty  of  the  statute.  The  latter  view 
appeals  to  me  as  being  sound,  and  It  avoids 
the  otherwise  formidable  objection  raised 
by  Mr.  Justice  DEEMER  that  we  cannot 
make  the  absence  of  criminal  Intent  a  con- 
trolling consideration  without  creating  con- 
fusion In  our  decisions,  and  unsettling  or 
weakening  the  authority  of  the  precedents 
to  which  he  refers.  The  argument  by  anal- 
ogy from  the  mle  which  obtains  where 
the  accused  is  shown  to  be  an  insane  person 
or  an  irresponsible  intant  is  hardly  applicable 
for  In  such  cases  crime  is  not  Imputed — not 
BO  much  from  the  want  of  criminal  intent  as 
from  the  incapacity  of  the  accused  to  know 
or  appreciate  the  quality  of  the  act  with 
which  he  Is  charged.  On  the  other  band,  I 
cannot  agree  with  the  concurring  opinion  by 
the  CHIEF  JUSTICE  in  holding  that  a  change 
In  Judicial  interpretation  of  a  statute  becomes 
a  part  of  the  statute  or  that  a  change  in  sihA 
interpretation  is  the  "same  ln_£flect  as  an 
amendment  of  the  law  by  mesas  of  legisla- 
tive enactment"  Whatever  may  have  been 
their  practice  in  border-line  cases,  our  courts 
have  always  been  qulfk  to  deny  the  charge 
of  magnifying  their  authority  or  indulging 
In  Jadidal  l^slation,  and  I  think  we  should 
carefully  avoid  any  pronouncement  which 
may  give  color  to  criticism  of  that  character. 
'The  mle  whldi  sometimes  obtains  in  dvil  ao- 
tions  involving  contract  rights  would  in  my 
Judgment  have  a  very  misleading  application 


In  criminal  cases,  for  in  the  former  the  par* 
ty  is  relieved  from  the  effect  of  the  change 
of  decision  not  becaoae  the  erroneous  holding 
becomes  a  part  of  the  law  (though  that  ex- 
pression is  often  used),  bnt  because  the  par- 
ties are  presumed  to  have  contracted  with 
reference  to  such  decision  which  is  thereby 
made  in  effect  a  term  or  condition  of  the 
agreement  itself. 

I  am  also  firmly  i>ersnaded  that  the  con- 
stitutional inhibition  of  cruel  and  inhuman 
punishments  is  not  available  to  the  appellant 
in  this  case.  To  make  it  applicable,  we  must 
assume  the  guilt  of  the  accused,  bnt  hold 
the  punishment  prescribed  is  objectionable  be- 
cause it  is  cruel,  inhuman,  or  one  out  of  all 
reasonable  proportion  to  the  nature  and  quali- 
ty of  the  offense.  But  assuming  guilt  a 
punishment  is  not  obnoxious  to  the  constitu- 
tional provision  merely  because  it  is  severe; 
Fine  and  imprisonment  are  substantially  the 
only  practicable  penalties  which  the  state 
can  impose  upon  offenders,  and,  except  In 
extrrane  cases  showing  gross  abuse  of  sudi 
authority  the  courts  will  not  or  at  least 
ought  not  assiuie  to  say  that  a  statute  Im- 
posing them  is  void.  The  penalty  which 
the  statute  Imposes  for  the  offense  charged 
against  the  appellant  la  a  fine  of  not  lees 
than  $60  nor  more  than  $100  for  the  first 
offense,  with  alternative  of  imprisonment  not 
exceeding  30  days  in  case  the  fine  be  not 
paid.  Code,  If  2382,  2383.  Assuming  that 
appellant  was  punishable  at  all,  and  as  I 
have  said  we  must  so  assume  before  raising 
the  constitutional  objection,  it  is  to  me  in- 
conceivable that  sudi  punishment  is  excessive 
or  cruel,  or  inhuman  or  unreasonable  within 
the  meaning  of  that  provision.  The  books 
will  be  searched  in  vain  for  a  precedent  to 
justify  that  holding.  To  the  contrary,  see 
State  V.  Teeters,  97  Iowa,  458,  66  N.  W.  754; 
Martin  v.  Blattner,  68  Iowa,  286,  25  N.  W. 
131,  27  N.  W.  244;  State  v.  Huff,  76  Iowa, 
204,  40  N.  W.  720:  Fisher  v.  McDaniel,  9 
Wyo.  457,  64  Pac.  1066,  87  Am.  St  Rep.  981 ; 
Luton  V.  Palmer,  69  Mich.  610,  87  N.  W.  701; 
Commonwealth  v.  Hitchlngs,  71  Mass.  482; 
Blydenburgh  v.  Miles,  39  Cobn.  484;  Com- 
monwealth V.  Murphy,  165  Mass.  60,  42  I^ 
E.  504,  80  L.  R.  A.  734,  52  Am.  St  Rep.  406; 
Ex  parie  Keeler,  45  S.  C.  637,  23  S.  E.  865, 
31  L.  R.  A.  678,  55  Am.  St  Rep.  785;  State 
V.  Nelson,  10  Idaho,  522,  79  Pac.  79,  67  L. 
R.  A.  808,  100  Am.  St  Rep.  226;  Ex  parte 
Swann,  96  Mo.  44,  9  S.  W.  10;  Pervear  v. 
Massachusetts,  72  U.  S.  476,  18  L.  Ed.  606; 
McLaughlin  ▼.  State,  45  Ind.  838;  State  v. 
Barnes,  3  N.  D.  319,  65  N.  W.  883;  Harper 
V.  Commonwealth,  93  Ky.  200,  19  S.  W.  737; 
State  V.  DeLano,  80  Wis.  259,  49  N.  W.  808. 
State  V.  Rodman,  68  Minn.  393,  60  N.  W. 

looa 

In  fact  as  I  view  it  there  is  but  jjofij^j 
able  ground  on  which  we  can  interfere  wltt) 
the  Judgment  of  the  trial  court  In  this  case, 
and  that  is  to  say  that  the  act  with  which 
the  defendant  is  charged,  though  within  the 
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JattK  of  thejpFohlbltloii  of  the  statute,  la  not 
^within  its  purpose,  reason,  or  Intent,  and  is 
therefom  not  punishable.     On   that  ground 
alone  X  would  reverse. 


HASS  et  al.  y.  McMANUS  et  al. 
(Suprene  Court  of  Michigan.    May  7,  1810.) 

1.  Watbbs  and  Watbb  Ooubses  (I  112*)— 
RiaaT  or  Ripabian  Owkebs. 

The  owners  of  property  borderine  on  a 
lake  cannot  be  compelled  to  permit  that  the  level 
of  the  lake  shall  be  varied  according  to  the 
desires  of  the  owners  along  the  outlet  stream 
who  use  the  water  for  power  and  regulate  it 
by  a  dam  at  the  entrance  of  the  lake,  nor  can 
the;  require  the  owners  along  the  stream  to 
maintain  for  them  an  artificial  mean  level  of 
the  water  by  means  of  the  dam. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  122 ;  Dec.  Dig.  g 
112.*] 

2.  Watebs  and  Wateb  CoiniSKS  (|  114*)— 
CoNSTBCcnoN  or  Dam— Bvidbnoe. 

Bvidence  held  to  show  that  the  sUI  <^  a 
dam  constructed  at  the  outlet  of  a  lake  by  own- 
ers along  the  outlet  stream  would  entirely  In- 
terrupt the  flow  of  water  at  the  same  time  as 
would  the  sill  of  the  former  dam  maintained  at 
that  place,  so  that  the  persons  constructing  it 
Aould  not  be  compelled  to  raise  it. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  De&  Dig.  |  114.*] 

Appeal  from  Circuit  Court,  Charlevoix 
County,  In  Chancery;  Frederick  W.  Mayne, 
Judge. 

Bill  by  Alfred  E.  Hass  and  others  against 
WUllam  L.  McManns,  Jr.,  and  others.  Decree 
for  complainants,  and  defendants  appeal.  Af- 
firmed in  part,  and  reversed  in  part. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALYAY,  and  BROOKE,  JJ. 

Halstead  &  Halstead  (Kletailians  &  Knap- 
pen,  of  counsel),  for  aiqp^ants.  W.  S.  Mec»- 
Ick,  for  apptilees. 

OSTRANDER,  J.  Walloon  Lake  Is  a  body 
of  fresh  water  lying  partly  in  Charlevoix  and 
partly  In  Ehnmet  counties.  The  complain- 
ants, 18  in  number,  own  real  estate  bordering 
on  the  lake,  maintaining,  not  jointly,  but 
severally,  hotels,  summer  homes,  boathouses, 
docks,  accommodationfl  for  swimming.  The 
outlet  of  the  lake  is  Bear  creek,  or  Bear  river, 
which  empties  into  Little  Traverse  Bay  at 
PetoBkey,  seven  or  eight  miles  from  the  lake. 
The  lake  is  about  80  feet  above  the  level  of 
Lake  Michigan.  Tlie  defendants  own  the 
land  through  which  Bear  creek  flows,  not 
only  at  the  immediate  outlet  to  the  lake,  but 
for  about  a  half  mile  down  the  stream.  This 
land  was  purchased  by  defendants  in  1900. 
They  also  own  and  operate  mills  at  Petos- 
key,  near  the  mouth  of  the  stream,  and  there 
they  use  the  water  of  the  stream  for  power. 
It  Is  charged  in  the  bill  of  complaint  that, 
soon  after  their  said  purchase  of  land,  de- 
fendants lowered  the  bed  of  the  creek  to  the 
depth  of  24  Inches  below  the  natural  levd,  I 


in  a  space  about  14  feet  wide,  c<mstructeci 
'a  plank  floor  therein,  constrncted  sides  oC 
timber,  forming  a  flun^  or  conduit  tar  the 
escape  of  water  from  the  lake,  and  at  the  point 
where  the  lake  ends  and  the  stream  begina 
planks  were  laid  one  above  anotha  so  as  to 
form  a  dam  to  prevent  the  escape  of  the  wa- 
ter, said  planks  or  any  of  them  being  remov- 
able.   It  charged  that,  by  means  of  this  dam 
and  the  removal  or  putting  In  idaoe  of  the 
said  planks,  the  lake  can  be  lowered  24  Inch- 
es  below  its  natoral   level,   and  that    the 
planks  ore  frequently  removed  and  the  wa- 
ter drawn  down  so  far  below  its  natural  lev- 
el that  boats  cannot  make  landings  or  be 
brought  into  boathouses,  that  at  particular 
times  the  waters  of  the  lake  are  raised  liign- 
er  than  the  natural  level,  and  that  the  in- 
constant level  resulting  from  the  use  or  the 
withdrawal  of  the  planks  is  a  serious  incon- 
venience and  a  great  injury  to  complainants. 
The  twenty-ninth  paragraph  of  the  bill  Is  as 
follows:  "That  the  said  defendants  should  be 
required  by  the  order  and  decree  of  this  court 
to  remove  said  dam  and  restore  said  outlet 
to  Its  natural  condition  as  it  was  wont  to  be 
before  said  dam  was  constructed,  or  to  re- 
pair said  dam  by  making  it  solid  and  ponna- 
nent,  and  put  the  same  in  a  proper  condi- 
tion to  permanently  hold  the  waters  of  said 
lake  up  to  Its  natural  level  as  heretofore  de- 
scribed, and  no  higher,  and,  in  case  of  de- 
fault   •    •    •    to    so    remove    or    repair, 
*    *    *    complainants  may  have  the  right 
to  so  remove  or  repair  the  same  as  they  may 
elect"    This  sufliciently  indicates  the  nature 
of  the  prayer  for  relief.    The  answer  of  de- 
fendants, BO  far  as  is  material  here,  admits 
the   construction  end   maintenance   of   the 
dam  by  them,  denies  tliat  it  is  Improperly 
constructed,  dailes  that  It  can  be  manipulat- 
ed in  such  a  way  as  to  Iowa:  the  wat^  of  the 
lake  24  Inches  below  the  natural  levd,  admits 
the  flaBhl>oards  are  removable  et  pleasure,  but 
denies  that  they  have  been  removed  so  far 
below  the  natural  level  of  the  lake  as  to 
canse  the  inconvenience  and  Injury  diarged 
In  the  bill.    It  admits  that  the  dam  leaks, 
but  denies  that  the  quantity  of  water  escap- 
ing affects  the  level  of  the  lake.    It  denies 
that  since  the  dam  was  built  the  water  in  the 
lake  has  fallen  and  remained  at  times  24 
inches  below  Its  natural  level,  and  asserts 
that  the  use  made  of  the  water  by  defendants 
is  a  lawful  and  propw  one.    The  cause  was 
heard  upon  the  pleadings  and  proofs  taken  in 
open  cotirt.    A  decree  was  entered,  the  essen- 
tial portions  of  wMch  are  as  follows:  *"rhat, 
in  the  construction  of  said  dam  at  the  i)olnt 
where  said  dam  was  erected,  they  lowered 
and  caused  to  be  lowered  the  outlet  of  said 
lake;  that  said  dam  was  constructed  with  a 
plank  floor,  the  upper  surface  of  which  was 
placed  18  inches  below  the  surface  of  the 
bottom  of  the  lake  and  outlet  at  that  point  as 
It  was  In  Its  natural  condition  and  before 
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the  aame  had  been  dlstorbed  by  aald  defend- 
ants In  tbe  constractlon  of  aald  dam;  that 
said  dam  was  bo  constnicted  that  flaahboards 
could  be  placed  therein  extending  from  tbe 
npper  amiface  of  the  floor  of  said  dam  ui>- 
warda  for  a  distance  of  40  Inctaes;  that  aaia 
flaahboards  were  so  manipulated  that  the  wa- 
ter In  aald  lake  could  be,  and  at  tlmee  was, 
ralaed  yescy  macb  above  Ita  normal  level  In 
aald  lake,  and  at  other  times  waa  lowered 
18  Inches  below  Its  natural  or  normal  level, 
aa  It  would  have  been  liad  said  dam  not  been 
so  constructed;  that  said  dam  has  been  al- 
lowed to  get  out  of  repair  and  the  water  of 
the  lake  allowed  to  pass  under  and  through 
said  dam  below  the  natural  surface  of  the 
outlet  of  said  lake  to  such  an  extent  as  to 
materially  lower  the  water  of  said  lake  be- 
low what  would  be  Its  natural  or  normal  level 
bad  aald  outlet  of  said  lake  not  been  Interfer- 
ed with  by  the  couBtruction  of  said  dam  and 
the  lowering  of  said  outlet;  that  the  com- 
plainants are,  respectively,  the  owners  and 
the  occupants  of  the  several  parcels  of  land 
described  In  their  said  bill  of  complaint,  and 
that  said  lands  are  valuable  as  alleged  by 
said  complainants  In  their  said  bill  of  com- 
plaint; that  tbe  construction  of  said  dam  and 
Its  operation  by  the  manipulation  of  said 
flashboards  in  sudi  manner  as  at  times  to 
greatly  raise  the  water  of  Walloon  Lake 
above  its  normal  level  and  at  other  times  to 
.lower  the  water  of  said  lake  at  least  18  inch- 
es below  the  natural  or  normal  level  there- 
of, as  it  would  have  been  bad  not  said  dam 
been  constructed,  and  the  failure  of  said  de- 
fendants to  keep  that  part  of  said  dam  plac- 
ed below  the  bed  of  the  ouUet  of  said  lake 
In  repair,  Is  a  nuisance  and  a  damage  to  all 
of  complainants.  It  la  therefore  ordered, 
adjudged,  and  decreed  that  the  said  dam  be 
re^pced  from  its  height  at  the  time  of  filing 
complainants'  bill,  of  complaint  to  a  point  18 
Inches  above  the  upper  surface  of  tbe  plank 
floor  In  said  dam,  and  that  the  remainder  of 
said  dam  be  so  rebuilt  or  reconstructed  so 
that,  as  far  as  possible,  no  water  shall  pass 
through  said  dam,  underneath  the  same,  or 
around  the  ends  thereof,  and  to  so  recon- 
struct said  dam  as  that  It  cannot  be  so  manip- 
ulated nor  added  to  nor  detracted  from  or 
to  in  any  manner  raise  or  lower  the  natural 
flow  of  Walloon  Lake  either  above  or  below 
the  said  18-lnc&  elevation  above  the  upper 
surface  of  the  floor  of  said  dam,  and  tbe  said 
defendants  William  L.  McManus,  Jr..  and 
Ttaomas  Birkett,  are  hereby  ordered  to  abate 
and  reduce  said  dam  to  a  i>olnt  18  Inches 
above  the  upper  surface  of  tbe  plank  floor 
In  said  dam,  and  to  rebuild  and  repair  tbe  re- 
mainder of  said  dam  so  that  the  water  shall 
not  pass  through  said  dam  under  tbe  same 
or  around  the  ends  thereof,  and  to  have  the 
■  same  folly  completed  by  July  1,  A.  D.  1909." 
Defendants  have  appealed. 

Connsel  do  not  disagree  about  applicable 
rules  of  law.  The  right  of  the  riparian  own- 
ers on  tbe  lake  and  on  the  river  to  enjoy  and 


use  the  waters  is  conceded.  Tb*  dwellen  on 
tbe  lake  may  not  as  of  right  permanently  pre- 
vent and  may  not  consideraUy  postpone  the 
flow  of  water  through  the  outlet  The  pro- 
prietors on  the  river  may  not  impound  the 
waters  In  the  lake  in  such  manner  as  to  set 
water  tack  upon  the  surrounding  property 
and  may  not  lower  the  level  of  the  water  In 
the  lake  by  increasing  tbe  volume  of  the  nat- 
ural overflow.  The  questions  presented  are 
questions  of  fact,  and  the  effort  to  Judicially 
determine  rights  Is  complicated  by  the  ad- 
mitted facts  that  no  one  can  ixMssibly  ascer- 
tain what  the  precise  conditions  would  have 
been  in  a  state  of  nature,  and  no  one  appar- 
ently desires  conditions  approximating  natu- 
ral ones  to  be  restored.  The  flow  of  water 
from  tbe  lake  has  been  Impeded  from  an  ear- 
ly data  Defendants  seek  to  Impoimd  the  wa- 
ter, making  of  the  lake  a  reservoir.  A  dam 
Is  erected  In  a  water  course  to  lmi>ede  the 
flow  of  water,  and  this  is  true  of  the  struc- 
ture itself  and  of  any  narrowing  of  tbe  natu- 
ral charm  el.  Complainants  desire  that  the  wa- 
'ter  be  Impounded  as  to  some  extent  it  has 
been  artificially  Impounded  since  1889.  Tbe 
real  trouble  seems  to  be  that  defendants  have 
a  structure  which  enables  them  to  impound 
considerable  water  In  times  of  high  water, 
and  then,  by  removing  tbe  barriers,  to  use  it 
as  needed.  What  they  do  Increases  the  con- 
stancy of  the  flow  in  the  stream  and  at  the 
same  time  disturbs  tbe  level  of  the  lake.  The 
testimony  supports  the  conclusion  that  less 
water  comes  into  this  lake  than  in  earlier 
years  and  such  as  comes  to  it  comes  more 
quickly. 

In  1874  the  outlet  into  Bear  creek  was  10 
or  12  feet  wide ;  in  1877  some  one  deepened 
this  outlet,  but  It  was  promptly  filled  In  again 
by  people  who  lived  on  the  lake.  In  1889 
what  is  iLoown  as  the  "Olds  dam"  was  built 
In  the  outlet  by  those  who  lived  at  or  resort- 
ed to  the  lake.  At  that  time  tbe  water  had 
washed  the  banks  surrounding  the  outlet  un- 
til it  was  40  or  GO  feet  wide.  By  means  of 
the  dam  the  opening  was  narrowed  to  16  feet 
In  width,  wings  were  put  in  up  stream  and 
planked,  and  the  effect  was  to  hold  the  water 
in  the  lake  in  the  spring  and  summer — to 
maintain  a  higher  level  of  water  in  the  lake. 
The  defendant  McManus  and  his  associates, 
some  of  whom  had  been  interested  in  the  flow 
of  water  in  this  creek  for  a  good  many  years, 
replaced  the  old  dam  with  a  new  one — the 
present  structure.  The  work  was  done  In  Oc- 
tober, 1900.  The  Olds  dam  was  in  the  high- 
way, and  tbe  new  dam  was  placed  northwest 
toward  the  outlet  16  feet  Tbe  sill  of  the 
new  dam  was  put  in  at  the  exact  level  of 
that  of  tbe  old  dam.  There  is  some  testimo- 
ny from  one  of  complainants'  witnesses,  who 
worked  on  the  dam  as  a  laborer,  and  who  tes- 
tified from  recollection,  that  the  sill  of  the 
new  dam  was  lower  by  some  Inches  than  the 
sUl  of  the  old  dam,  but  the  preponderance  of 
tbe  testimony  is  to  tbe  effect  that  the  levels 
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of  the  tops  of  the  two  sills  were  substantial- 
ly the  8am&  The  inlet  of  the  new  dam  was 
13  feet  10  Inches  wide  and  there  were  three 
flashboards  provided,  each  8  inches  high.  It 
was  and  la  a  sabstantlal  structure.  It  is  evi- 
dent that,  if  the  flow  of  water  can  be  Impeded 
until  it  overflows  the  flashboards,  the  over- 
flowing surplus  wUl  still  be  available  to  the 
lower  proprietors.  As  the  I6vel  of  the  lake 
is  lowered,  one  and  then  another  of  the  flash- 
boards  can  be  removed,  securing,  as  has  been 
stated,  some  constancy  to  the  flow  of  water 
In  the  stream.  To  some  extent,  therefore, 
and  for  some  periods  of  time,  the  level  of  the 
lake  may  be  and  is  artificially  controlled  by 
defendants.  Redress  for  this  should  not  be 
denied  because  at  its  highest  level  the  water 
does  not  actually  invade  the  premises  of  the 
complainants,  or,  In  times  of  flood,  reach  a 
level  above  that  which  it  reached  in  ancient 
times.  It  may  be  necessary  for  proprietors 
of  the  lands  surrounding  the  lake  to  adjust 
and  adapt  their  property  to  the  present  nat- 
ural mean  level  of  the  lake.  They  may  not 
be  compelled  to  deal  with  a  level  of  the  lake 
variable  as  defendants  may  desire  to  raise 
or  lower  the  water  by  the  use  of  the  dam. 
Neither  may  they  require  defendants  to  main- 
tain for  them  by  means  of  the  dam  an  artifi- 
cial mean  levd  of  the  water. 

The  court  below  found  that  the  bed  of  the 
stream  was  lowered  by  defendants  in  con- 
structing the  dam,  the  present  structure  be- 
ing nearer  the  rim  of  the  lake  and  at  a  point 
where  the  bottom  of  the  stream  was  higher 
than  at  the  Olds  dam,  that,  while  the  sill  of 
the  present  structure  was  placed  on  a  level 
with  the  sill  of  the  Olds  dam,  some  excavat- 
ing was  required  at  the  point  where  the  sill 
Is  laid,  and  some  was  done  in  the  bed  of  the 
stream  below  the  dam.  The  lake  Is  a  deep 
one  with  a  bottom  sloping,  but  little  from  the 
rim  to  the  line  of  deep  water.  A  survey 
shows  little  difference  between  the  elevation 
of  the  top  of  the  sill  of  the  dam  and  the  bot- 
tom of  the  lake  for  150  feet  Assuming  the 
lake  level,  when  water  would  first  flow  over 
the  sill  of  the  dam,  to  be  96.1,  the  elevation 
of  the  bottom  of  the  lake  at  stations  6  feet 
apart  is.  as  shown  by  the  profile,  and  begin- 
ning at  the  dam,  95.8,  96.0,  96.4,  96.1,  96.3, 
96,2,  96.2,  96.3,  and  so  on;  the  greatest  eleva- 
tion given  being  96.6.  No  one  pretends  to 
know  the  elevation  of  the  bottom  of  the  out- 
let at  the  rim  of  the  lake  before  obstructions 
were  placed  therein.  No  witness  measured 
or  estimated  the  increased  level  or  flow  of  wa- 
ter, if  there  is  any,  resulting  from  the  narrow- 
ing of  the  outlet  and  from  the  removal  of 
obstructions  and  deepening  of  the  channel  be- 
low the  dam.  We  have  no  doubt  that  the  Olds 
dam  was  manipiilated  by  the  lake  proprietors, 
or  for  them,  to  relieve  the  lake  In  times  of 
high  water,  and  to  impound  the  water  at  oth- 
er seasons.    From  the  data  afTorded  we  do 


not  find  that  by  stripping  both  dams  to  tbefr 
sills  more  water  would  flow  over  tlie  sill  of 
the  present  dam  than  would  flow  over  the 
sill  of  the  Olds  dam.  To  state  tlie  fact  af- 
firmatively, the  outflow  of  water  from  the 
lake  would  be  entirely  interrupted  at  the 
same  time  by  tlie  sill  of  either  dam. 

Our  conclusions  respecting  the  facts  re- 
quire a  modification  of  the  decree.  In  so  far 
as  the  decree  prohibits  the  Impounding  of  wa- 
ter by  the  use  of  flashboards — the  artlflcial 
holding  of  the  water  and  the  lowering  of  it 
at  the  pleasure  of  defendants — ^the  decree  Is 
affirmed.  It  is  affirmed,  also,  with  respect  to 
the  requirement  that  defendants  shall  so  re- 
pair the  present  dam  as  to  prevent  water  es- 
caping under  or  around  the  ends  of  the  sill 
of  the  dam,  provided,  always,  that  defend- 
ants desire  to  maintain  any  structure  in  the 
stream.  It  is  reversed  in  so  far  as  It  requires 
defendants  to  maintain  any  structure  above 
or  higher  than  the  plank  flooring  of  the  pres- 
ent dam.  The  cost  of  preparing  and  printing 
the  record  will  be  evenly  divided  and  no  oth- 
er costs  will  be  allowed  to  either  party. 

Unless  we  have  greatly  misapprehended  the 
conditions  disclosed  by  the  record,  it  would 
seem  that  the  case  is  one  for  accommodation 
and  for  such  a  mutual  and  good  faith  use  of 
the  dam  as  will,  with  experience,  serve  best 
to  maintain  during  the  summer  months  a  lev- 
el of  the  water  In  the  lake  as  little  incon- 
venient to  complainants  as  the  rights  of  de- 
fendants to  the  natural  overflow  of  the  wa- 
ter will  permit 


SKIBA  V.  GUSTTN. 
(Supreme  Court  of  Michigan.     May  7,  1910.) 

1.  Veroob  and   Pubchaseb   <i  44*)  —  Cow- 
TBACT— Evidence. 

A  dated  Instrument,  signed  by.  defendant, 
reciting  receipt  of  certain  money  from  plaintitC, 
to  apply  on  purchase  price  of  a  certain  amount, 
for  certain  land,  balance  to  be  paid  at  a  certain 
time,  is  competent  evidence,  not  only  of  the 
date  and  amount  of  payment,  but  also  of  a  con- 
tract to  sell  and  convey  the  land  named. 

[£>].  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  44.*] 

2.  REFORKAnON    07    Inbtbttments    (J    30*)— 
COBBECTION  IN  ACTION  AT  LAW. 

While  considered  as  a  mere  receipt  for  mon- 
ey, it  is  competent  to  explain  and  modify  an  in- 
strument reciting  receipt  of  money  on  purchase 
price  of  certain  land,  considered  as  a  contract 
for  sale  and  purchase  of  real  estate,  it  may  not 
be  corrected  or  reformed,  in  an  action  for  dam- 
ages for  failure  to  convey,  to  show  tiiat  the 
agreement  was  for  sale  of  other  land ;  reforma- 
tion of  written  instruments  not  l>eing  permis- 
sible in  an  action  at  law. 

[Ei.  Note.— For  other  cases,  see  Brformation 
of  Instruments,  CentDig.  1 117 ;   Dec.Dig.  1 30.*] 

3.  Tbiai.  (I  423*)  —  SxTBiasBiON  of  Issint  — 
Waiveb  or  OBjEcnoir. 

Defendant  did  not  waive  his  objections  to 
the  rulinc  of  the  court,  allowing  sabmission  of 
the  question  of  reformation  of  an  instrument, 
by  his  suliaeqnently  addressing  the  jury  on  the 
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question  as  one  of  favt  Uiat  they  were  to  deter- 
mine. 

[Ekl.  Note.— For  other  caoee,  see  Trial,  Dec. 
Dig.  I  42a*] 

Error  to  Circuit  Gonrt,  Alpena  Gounty; 
Frank  Emerick,  Judge. 

Action  by  John  Sklba  against  Henry  K. 
Gustln.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  BeTersed,  and  new  trial 
granted. 

In  a  special  count  In  his  declaration,  plain- 
tiff alleges  that  defendant  contracted  to  sell 
and  convey  to  him,  and  he  agreed  to  buy, 
for  a  consideration  of  $150,  a  portion  of 
which  was  paid  down,  the  S.  E.  hi  of  S.  E. 
14  of  section  IS,  In  town  32  N.,  range  6  B.; 
that  defendant  afterwards  sold  and  conveyed 
the  said  land  to  another  for  a  consideration 
of  $300.  The  common  counts  are  added. 
The  particulars  of  his  demand  are: 

Cash  paid  defendant  January  18,  1908  $  40  87 

Interest  on  this 10  00 

Cash  received  by  defendant  February 
7,  1908,  from  sale  of  land,  received 

by  defendant  for  use  of  plaintiff 200  00 

Damages  sustained  by  reason  of  the  de- 
fendant's refusal  to  convey  the  land    300  00 

The  plea  was  the  general  Issue.  The  cause 
coming  on  to  be  tried  by  the  court  and  a  Ju- 
ry, plaintiff  Introduced  testimony  ten^ng  to 
prove  that  he  desired  to  acquire  tlUe  to  the 
land  described  In  the  declaration,  applied  to 
defendant  In  that  behalf,  received  from  him 
a  letter  dated  January  7,  1908,  stating,  "Re- 
garding the  southeast  quarter  of  the  south- 
east quarter,  section  13,  town  32  north,  range 
'6  east ;  If  you  will  call  at  my  office,  we  will 
see  If  we  cannot  make  a  deal  on  It;"  that 
he  called  at  the  office  and  bargained  with  de- 
fendant for  the  land  for  $150,  paid  $40.37 
on  the  purchase  price,  and  received  a  receipt 
therefor.  This  receipt,  which  was  offered 
and  over  objection  was  received  In  evidence, 
reads:  "$40.37.  Alpena,  Mich.,  January  18, 
1906.  Received  of  John  Sklba,  forty  and  37- 
lOOtbs  dollars  to  apply  on  purchase  price  of 
1150  for  southeast  quarter  of  southeast  quar- 
ter of  section  13,  T.  32  N.  R.  5  E.  Balance 
ot  payment  to  be  made  January  25,  190a  H. 
K.  Oustln."  In  various  ways,  by  objections 
and  argument,  defendant  raised  the  question 
tbAt  the  instrument  was  not  admissible  un- 
der the  special  count ;  was  not  evidence  of  a 
contract  for  the  purchase  and  sale  of  the 
land  described  in  the  declaration.  PlaintifTs 
testimony  further  tended  to  prove  that  he 
demanded  a  deed  of  the  land  described  in 
the  dedaration,  tendering  the  unpaid  por- 
tion of  the  purchase  price,  the  refusal  of  de- 
fendant to  convey  and  the  conveyance  there- 
of by  defendant  to  anotlier  for  the  sum  of 
$300.  Connsd  for  defendant  requested  the 
court  to  direct  a  verdict  for  plaintiff  for  the 
amount  of  money  indicated  In  the  receipt, 
with  Interest,  and  to  strike  out  all  testimony 
concerning  the  value  of  the  land  in  range  6 


east.  Defendant  produced  no  testimony.  The 
court  submitted  to  the  Jury  the  question 
whether  the  parties  supposed  the  description 
in  the  written  instrument  to  be  of  land  In 
range  6  east.  If  it  was  found  they  did  so 
suppose,  then  damages  were  to  be  awarded. 
And  for  arriving  at  the  damages  the  Jury 
was  told  to  find  what  the  land  was  fairly 
worth,  deduct  from  that  sum  the  $110,  which 
plaintiff  had  not  paid,  and  the  balance  with 
interest  would  be  a  p«H)er  verdict  A  ver- 
dict and  Judgment  for  $202.82  was  the  re- 
sult   Plaintiff  was  awarded  costs. 

Argued  before  OSTBANDER,  UOOKBB, 
MOORE,  McALVAY,  and  BROOKE,  JJ. 

Frank  D.  Scott,  for  appellant  I.  S.  Can- 
fleld,  for  appellee. 

OSTRANDER,  J.  (after  stating  the  facts 
as  above).  The  receipt  for  money  was  com- 
petent evidence  of  the  date  and  amount  of 
money  paid  by  plaintiff  to  defendant.  It 
was  competent  evidence  of  a  .contract  to  sell 
and  convey  the  land  therein  described.  It 
was  not  evidence  of  a  contract  to  sell  and 
convey  the  land  described  in  the  declaration, 
and  which  plaintiff  claims  to  have  bnrgalned 
for.  It  follows  that  the  contract  for  the 
purchase  and  sale  of  that  land.  If  one  was 
made,  rested  anS  rests  entirely  in  parol. 
Considered  as  a  mere  receipt  for  money,  it 
was  competent  to  explain  and  even  to  modi- 
fy the  terms  of  the  Instrument  Considered 
as  a  contract  for  the  sale  and  purchase  of 
real  estate,  it  was  not  competent  to  correct 
it,  or  reform  it  in  this  action.  Nothing  is 
better  settied  than  that  in  this  state  court.4 
of  law  have  no  Jurisdiction  to  reform  writ- 
ten instruments.  All  evidence  of  the  value 
of  other  land  was  Immaterial.  We  are  re- 
ferred to  no  authority  which  sustains  the 
rulings  complained  of. 

During  the  argument  to  the  Jury  the  fol- 
lowing colloquy  took  place  between  the  trlnl 
Judge  and  counsel  for  defendant:  "Counsel: 
I  understand  there  is  one  question  of  fact  to 
be  discussed  and  decided  by  the  Jury,  and 
that  Is  as  to  the  value.  Isn't  that  the  only 
question,  your  honor?  Court:  Well,  there 
might  be  another  question,  Mr.  Scott,  In  ref- 
erence ta  this  paper;  Its  being  Intended  to 
refer  to  the  same  land  which  he  had  writ- 
ten about  Counsel:  Yes,  your  honor." 
I^ter,  the  following:  "Court:  Mr.  Scott 
Just  repeat  that  statement  again.  If  you 
please,  what  you  were  saying — ^if  they  eihould 
determine  that  this  was  a  slip  <tf  the  pen. 
Counsel:  U  you  should  determine  that  this 
was  a  slip  of  the  pen,  this  '6,'  and  was  actu- 
ally intended  by  Mr.  Gustln  as  a  '6,'  -why 
then  the  sole  question  to  determine,  after 
you  determine  that — then  the  sole  question 
to  determine  would  be  the  value  of  this 
property.  Isn't  that  right  your  honor? 
Court:     That  is  Just, right"     Appellee  cen- 
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tends  here  that  because  these  8tat«neiits 
were  made  appellant  ought  not  to  be  heard 
to  object  that  the  court  permitted  the  Jury 
to  reform  the  instrument  Counsel  for  ap- 
pellant had  the  right  to  address  the  Jury 
upon  the  questions  of  fact  which  the  court 
decided  should  be  submitted.  He  had  been 
overruled  in  bis  contentions,  had  saved  the 
r^bts  of  his  (dlent  upon  the  record,  and 
did  not  waive  his  objections  because  he 
proceeded  with  the  discussion  of  questions 
which,  under  the  ruling  of  the  court,  were 
ior  the  Jury.  We  have  not  overlooked  an 
trgument  made  by  appellee  based  upon  the 
Idea  that  there  was  a  doubt,  raised  by  In- 
spection of  the  Instrument,  concerning  the 
figures  made  therein.  We  find  no  evidence 
tending  to  prove  that  the  figures  were  any 
of  them  illegible.  If  they  were,  the  Jury 
was  not  permitted  to  determine  what  figures 
were  actually  made. 

Upon  the  undisputed  testimony  the  plain- 
tiff was  entitled  to  verdict  and  Judgment 
for  the  money  paid  to  defendant,  with  inter- 
est The  Judgment  must  be  reversed,  with 
costs  of  both  courts,  and  a  new  trial  granted. 


PEOPLE  V.  THOMPSON. 
(Supreme  Court  of  Michigan.     May  7,  1910.) 

1.  Indictment  and  Infobvation  (8  llO*) — 

FOIXOWINO  LiANODAOB  07  SXATDTB— VIOLA- 
TION OP  Liquor  Laws. 

An  information,  under  Comp.  Laws,  |  5391, 
for  selling  liquor  to  a  minor,  chargine  all  the 
facts  required  by  the  statute  to  constitute  the 
offense,  and  negativing  all  the  exceptions  therein 
contained,  is  sufficient,  though  it  does  not  also 
state  that  accused  at  the  time  in  question  was 
engaged  in  the  business  of  selling  malt  brewed, 
fermented,  spirituous,  and  intoxicating  liquors. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  289-294;  Dec. 
Dig.  I  110.»] 

2.  Intoxicating  Liquobs  (|  132*)— Offenses 
— Sale  *o  Minobs— Statutory  Pbovisions. 

While  Pub.  Acta  1909,  No.  291,  amends 
certain  sections  of  Pub.  Acts  1887,  No.  313,  yet 
section  IB  of  the  latter  act,  being  Comp.  Laws, 
(  SS91,  relating  to  the  sale  of  Intoxicating  llq- 
nots  to  minors  and  others,  Is  not  amended  or 
changed  at  all ;  and  hence  there  is  no  merit  in 
an  objection,  in  a  prosecution  under  section 
6381,  that  the  later  act  amended  the  prior  one 
so  as'  to  increase  and  impose  on  those  who  vio- 
late the  law,  and  those  who  may  have  done  so 
prior  to  the  taking  effect  of  the  later  act  fur- 
ther, different,  and  heavier  penalties  than  those 
Imposed  by  the  law  when  the  alleged  offense 
was  committed. 

[Ed.  Note.— For  other  oases,  see  Intoxicating 
Liquors,   Dec.   Dig.   |  132.*] 

3.  Statutks  (f  158*)— -Implied  Rebeal. 

Repeals  by  Implication  are  not  favored,  and 
are  never  permitted  if  they  can  be  avoided  by 
any  reasonable  construction  of  the  statute ;  and, 
If  both  acts  can  be  given  full  force  without  con- 
flict or  If  the  later  act  Is  merely  affirmative,  or 
cumulative,  or  auxiliary,  and  not  inconsistent, 
both  will  stand. 

(Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  f  228 ;    Dec.  Dig.  §  158.«] 


4.  STATtTTES  (I  158*)— Implied  Repkal—Pbe- 

SUMPnON. 

It  cannot  be  presumed  that  the  Legislature 
intended  to  repeal  a  law  when  no  reference  is 
made  tb  It  in  the  later  act  unless  the  intent  is 
clear. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8f  228,  313 ;  Dec.  Dig.  1 158.*] 

5.  Intoxicating  Liquoes  (|  132*)— Selling, 
Furnishing,  or  Giving  to  Minors— Stat- 
utory Provisions. 

While  section  13,  No.  S13,  Pub.  Acts  1887, 
makes  It  an  offense  to  sell,  furnish,  or  give  to 
any  minor,  certain  enumerated  liquors  for  any 
purpose.  Pub.  Acts  1909,  No.  160,  confines  the 
offense  to  selling,  furnishing,  or  giving  liquors 
to  any  minor  "as  a  beverage,"  and  these  quali- 
fying words  are  in  each  section  of  that  act 
There  is  so  repealing  clause  in  the  later  act, 
and  it  stands  as  an  independent  enactment 
Held,  that  the  provisions  of  both  acts  may  stand 
as  not  inconsistent,  and  the  later  did  not  re- 
peal the  prior  act  though  It  contains  no  saving 
clause. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec  Dig.  |  132.*] 

0.  STATxmcs  ((  169*)— Iroonsistent  Statutes 

-Which  Oovebns. 

The  later  expression  of  the  Legislature  will 
govern  If  there  Is  any  inconsistency. 

[E!d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  229;   Dec.  Dig.  |  159.*] 

7.  Criminal  Law  (|  1169*)— Error  in  Ad- 
MrmNG    Evidence  —  Cube    by    Court's 

CUAfiOK. 

A  charge  which  declares  that  certain  docu- 
mentary evidence  may  be  stricken  out  and  that 
the  jury  are  not  to  consider  It  fully  cured  er- 
ror In  admitting  it 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3141;   Dec.  Dig.  |  1169.*] 

&  Criminal  I^w  (J  823*)  —  Instbuotions — 
Krbob  Cubed  BY  Other  iNsntucnoNs. 
In  a  prosecution  under  Comp.  Laws,  §  5391, 
for  selling  to  a  minor,  the  court  charged  that  If 
at  the  time  accused  sold  the  liquor  In  question 
the  purchaser  was  not  21  years  of  age,  the  law 
presumed  it  waa  done  with  a  felonious  intent  to 
violate  the  law,  and  that  these  facts  create  a 
prima  facie  case.  Held,  that  the  jury  were  not 
misled  by  the  use  of  the  word  "felonious,"  and 
given  to  understand  he  was  charged  with  a  fel- 
ony, as  in  the  same  connection  the  court  called 
attention  to  the  language  of  such  section,  and 
said  that  the  fact  of  selling,  or  giving  or  fur- 
nishing, any  liquor,  in  any  place  where  intoxi- 
cating liquors  are  sold  or  kept  for  sale,  to  any 
minor  sliall  be  prima  fade  evidence  of  an  intent 
on  the  part  of  the  person  so  selling,  giving,  or 
furnishing  such  liquors  to  violate  the  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  823.*] 

9.  Criminal  Law  (8  829*)— Tbial— Instruc- 
tions. 

Error  cannot  be  predicated  on  refusal  of  re- 
quests to  charge  if  the  substance  thereof  is  fully 
given. 

[Ed.  Note.— For  other  cas^  see  Criminal 
Law,  Cent.  Dig.  §  2011 ;   Dec.  Dig.  |  829.*] 

Exceptions  from  Circuit  Court,  Shiawassee 
County;   Selden  S.  Miner,  Judge. 

Adelbert  Thompson  was  convicted  of  sell- 
ing liquor  to  a  minor  In  violation  of  law, 
:ind  he  brings  exceptions.    Afllrmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  MOORS,  BLAIR,  and  STONE,  JJ. 
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Odell  Chapman  and  A.  E.  Richards,  for  de- 
fendant Byron  P.  Hicks,  Pros.  Atty^  for  the 
People. 

STONE,  J.  The  Information  In  this  cause 
waa  as  follows:  "State  of  Michigan.  The 
Gircnlt  Court  for  the  County  of  Shiawassee. 
Comity  of  Shlawassee-HBs. :  Byron  P.  Hicks, 
proseeotlng  attorney  for  said  county,  for  and 
In  behalf  of  the  x)eopIe  of  the  state  of  Mich- 
igan, cmnee  into  said  court  in  May, .  A.  D. 
1900,  term  thereof,  and  gives  it  here  to  under- 
stand and  be  informed  that  Adelbert  Thomp- 
son, late  of  the  village  of  Lalngsburg,  In  the 
county  of  Shiawassee  and  state  of  Michigan, 
heretofore,  to  wit,  on  the  16th  day  of  Feb- 
maiy  in  the  year  one  thousand  nine  hundred 
and  nine,  at  the  village  of  Lalngsburg  in 
said  Shiawassee  county,  did  then  and  there 
unlawfully  sell  to  one  Benjamin  Lingo,  who 
was  then  and  there  a  minor  under  the  age  of 
21  years,  to  wit,  of  the  age  of  17  years,  a 
large  quantity,  to  wit,  three  pint  glasses  of 
CMtain  malt  brewed,  and  fermented  liquor, 
called  beer,  being  an  intoxicating  liquor,  and 
the  said  Adelbert  Thompson  was  not  then 
and  there  a  druggist,  who  sells  liquor  for 
chemical,  scientific,  medicinal,  mechanical,  or 
sacramental  purposes  only,  nor  a  person 
whose  business  consists  in  whole  or  in  part 
of  the  sale  of  drugs  and  medicines.  Con- 
trary to  the  form  of  the  statute  In  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of 
Michigan.  Byron  P.  Hicks,  Prosecuting  At 
torney  for  the  County  of  Shiawassee.  [Ju- 
rat]" The  respondent  was  arraigned  at  the 
May,  1909,  term  of  the  circuit  court,  and, 
standing  mute,  a  plea  of  not  guilty  was  enter- 
ed by  order  of  the  court  Subsequently,  at 
the  September,  1909,  term  of  the  court,  which 
seems  to  have  been  held  after  September  20tb, 
the  respondent  was  permitted  to  withdraw 
bis  plea,  and  a  motion  to  quash  the  informa- 
tion was  made  upon  the  following  grounds: 
(1)  For  the  reason  that  the  Information  states 
no  criminal  offense  under  section  5391,  Comp. 
Laws,  because  it  does  not  state  that  the  re- 
spondent, at  the  time  It  is  claimed  he  gave 
the  liquor  to  the  Infant,  was  engaged  In  the 
business  of  selling  malt,  brewed,  fermented, 
spirituous,  and  intoxicating  liquors;  (2)  for 
the  reason  that  Act  No.  291,  Pub.  Acts  1909, 
amends  the  old  liquor  law  in  such  a  manner 
as  to  increase,  and  Impose  upon  those  who 
violate  the  law,  and  those  who  may,  prior 
to  the  taking  effect  of  Act  No.  291,  have  vio- 
lated the  law,  further,  different  and  heavier 
penalties  than  those  imposed  by  the  law  as 
It  stood  at  the  time  of  the  alleged  commission 
of  the  offense;  (3)  that  Act  No.  160,  Pub.  Acts 
1909,  repeals  Act  No.  S13,  Pub.  Acts  1887, 
whidt  Includes  section  6S91,  Comp.  Laws. 
That  said  Act  No.  160  contains  no  saving 
clause,  and  the  alleged  offense  having  been 
committed.  If  at  all,  before  the  taking  effect 
of  said  Act  No.  160,  this  prosecution  cannot 
be  maintained.    The  said  motion  was  over- 


ruled, and  respondent  duly  excepted.  The 
trial  proceeded,  and  resulted  in  the  cbnvlctlou 
of  the  respondent  by  a  Jury,  and  the  case  Is 
brought  here  upon  exceptions  before  sentence. 
The  first  four  assignments  of  error  relate 
to  the  action  of  the  court  in  overruling  the 
motion  to  quash  the  information.  We  shall 
proceed  to  notice  them  in  their  order. 

1.  The  information  follows  substantially  the 
form  contained  in  Tiffany's  Criminal  Law 
(see  Howell's  Fifth  Edition,  p.  1095),  whli!h 
is  in  accordance  with  the  practice  In  this 
staid  since  the  passage  of  the  act  It  states 
the  facts  necessary  to  constitute  an  offense 
under  this  section  of  the  statute,  and  also 
negatives  all  exceptions  contained  in  the 
section.  In  other  words,  it  charges  the  of- 
fense in  the  language  of  the  statute,  and  that 
is  all  that  is  necessary.  Tiffany's  Criminal 
Law,  466;  People  v.  Curtis,  96  Mich.  212,  64 
N.  W.  767;  People  v.  Allen,  122  Mich.  123, 
80  N.  W.  991.  The  cases  cited  by  respond- 
ent's counsel,  namely.  People  v.  Soule,  74 
Mich.  2S0,  41  N.  W.  908,  2  L.  R.  A.  494,  and 
People  T.  Jonrneau,  147  Mich.  520,  111  N.  W, 
96,  do  not  relate  to  this  section  of  the  stat- 
ute, and  do  not  govern  this  question.  The 
information  in  this  case  charges  a  sale  Of 
intoxicating  liquors,  and  this  court  held  In 
People  V.  Kropp,  52  Mich.  582,  18  N.  W.  368, 
that  a  single  sale  constituted  engaging  in  the 
business  within  the  meaning  of  the  act  then 
in  force.  We  think  that  the  learned  circuit 
Judge  ruled  correctly  upon  this  point 

2.  The  second  objection  is  fully  answered 
by  the  recent  case  of  People  v.  Schoen.betg, 
125  N.  W.  779.  While  Act  No.  291,  Pub.  Acts 
1909,  amends  certain  sections  of  the  law  of 
1887,  section  18  of  the  latter  act,  being  the 
one  In  question,  is  not  amended  or  changed  at 
all.    There  is  no  merit  In  this  objection. 

3.  It  Is  further  urged  that  Act  Not  100, 
Pub.  Acts  1009,  repeals  the  act  of  1887,  Itt- 
clnding  the  section  in  question.  While  sec- 
tion 13  of  the  act  of  1887  makes  it  an  (»f- 
fense  to  sell,  furfilsh,  or  give  to  any-  nllndr, 
certain  enumerated  liquors  for  anv  purpose, 
It  will  be  noted  that  said  Act  No.  160  con- 
fines the  offense  to  selling,  furnishing  oi^  giv- 
ing liquors  to  any  minor  "aa  a  beverage.'" 
These  qualifying  words  are  id  each  section  of 
the  act  There  is  no  repealing  clause  in  the 
act.  It  stands  as  an  independent  enactment. 
If  there  is  a -repeal,  it  Is  by  Implication.  Re- 
peals by  implication  are  not  favored. '  They 
are  never  permitted  If  they  cau  be  avoided 
by  any  reasonable  construction  of  the  stat- 
ute. If  both  acts  can  be  given  full  force 
without  conflicting  With  each  other,  or  If  the 
later  act  Is  merely  affirmative,  or  enmula'tlve. 
or  auxiliary,  and  not  inconslsteht  both  mufat 
stand.  People  v.  Hanrahan,  75  Mich.  611,  *i 
N.  W.  1124,  4  L.  R.  A.  761;  Tlllotson'v.  City 
of  Saginaw,  94  Mich.  240,  54  N.  W:  162.  "It 
cannot  be  presumed  that  the  Legislature  li^ 
tended  to  r^eal  a  law  when  no  reference' Is 
made  to  it  In  the  later  act,  unless  the  intent 
Is  clear.    In  re  Ellen  Bushey,  105  Mich.  64, 
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62  N.  W.  1096;  People  y.  GuBtin,  57  Midi. 
407,  24  N.  W.  156.  We  think  that  both  pro- 
rlBtons  may  stand,  as  not  inconslBtent.  We 
hare  already  shown  that  section  13  of  the 
Act  of  1887  is  left  In  full  force  by  Act  No. 
SOI,  Laws  1909,  known  as  the  Warner-Cram- 
tou  act.  This  latter  act  was  approved  June 
2.  1909,  while  Act  No.  160  was  approved  May 
26,  1909.  The  Wamer-Cramton  act  is  there- 
fore the  later  expression  of  the  legislative 
will;  and,  if  there  is  any  inconsistency,  the 
later  act  must  govern.  So  in  any  view  of 
the  cose  the  ruling  of  the  circuit  judge  was 
correct. 

The  next  18  assignments  of  error  all  relate 
to  the  rulings  of  the  court  in  receiving  and 
rejecting  evidence.  We  have  examined  the 
record  carefully,  and  we  are  of  opinion  that 
none  of  these  assignments,  except  the  four- 
teenth, merits  any  discussion. 

Benjamin  Lingo  was  the  young  man  to 
wham  it  was  claimed  the  liquor  had  been 
Aold  by  the  respondent.  The  age  of  this  Ben- 
jamin Lingo  became  material.  His  mother 
testified  upon  the  subject,  and  referred  to  the 
date  of  hiB  birth  In  connection  with  the  birth 
of  an  older  brother,  Robert  The  record  of 
the  btrtb  of  Robert  Llngle  was  received  in 
avidence  over  the  objection  and  exception  of 
respondent  The  fact  that  the  name  was  Lln- 
gle in  the  record  instead  of  Lingo  seems  to 
have  escaped  the  attention  of  the  court  un- 
til the  charge  to  the  Jury.  In  speaking  upon 
the  subject  of  the  age  of  Benjamin  Lingo, 
the  court  said:  "Now,  gMitlemen,  In  deter- 
mining what  was  the  age  of  Mr.  Ungo  at 
that  time,  yon  are  to  take  all  the  evidence  in 
the  case  into  consideration.  There  has  been 
some  record  evidence  given  here  in  regard  to 
tho  birth  of  a  Robert  Lingo.  Now,  at. the 
time  tliat  this  was  introduced,  my  attention 
«nu  not  called— at  least  if  it  was,  I  did  not 
understand  it— that  the  name  was  not  the 
same,  that  the  name  was  not  Lingo.  It  seems 
to  be  Robert  Llngle,  and  for  that  reason  I 
think  it  Is  my  duty  to  say  to  you  that  the 
«Fvidence  is  not  proper  in  this  case,  and  it 
may  be  stricken  out  That  is,  the  evidence 
given  in  regard  to  the  birth,  page  188  being 
2577,  and  you  are  not  to  consider  it,  for  the 
i-eason  it  does  not  appear  to  have  been  Robert 
Lingo.  And  there  is  no  evidence  here  to 
show  it  meant  any  other  person  except  the 
one  it  states."  It  appears  that  this  record 
was  by  the  court  fully  withdrawn  from  the 
conslderaticni  of  the  jury,  and  that  the  error 
in  admitting  It,  in  the  first  instance,  was  fully 
cured  by  the  charge. 

.  The  remaining  assignments  of  error  relate 
to  the  charge  of  the  court,  and  the  refusal  to 
diarge  as  requested.  We  have  examined  the 
charge,  and  it  seems  to  have  covered  the  case 
folly,  and  to  have  fairly  presented  the  ques- 
ttaoB  Inrolved  to  the  Jury.  The  following 
bmguagB  is  complained  of :  "So  I  say  to  you, 
gentlemen,  if  you  find  at  that  time  that  the 


respondoit  in  this  case  sold  him  intoxicating 
liquors  on  the  16th  day  of  February,  1909, 
and  at  that  time  Mr.  Lingo  was  not  21  years 
.of  age,  then  the  law  presumes  that  be  did  it 
with  a  felonious  intent  to  violate  the  law. 
These  facts  create  a  prima  facie  case  against 
the  respondent"  The  use  of  the  word  "felo- 
nious" is  complained  of.  In  the  same  con- 
nection the  court  called  attention  to  the  lan- 
guage of  the  section  and  said:  "The  fact  of 
selling  or  giving  or  furnishing  any  liquid,  ic 
any  place  where  intoxicating  liquors  are  sold 
or  kept  for  sale,  to  any  mjnor  shall  be  pri- 
ma facie  evidence  of  an  intent  on  the  part 
of  the  person  so  selling,  giving,  or  fnrnlshlug 
such  liquor  to  violate  the  law."  We  think 
that  the  Jury  were  not  misled  by  the  use  of 
the  word  complained  of,  and  that  it  cannot 
be  said  that  the  jury  were  given  to  under- 
stand that  the  respondent  was  charged  with 
a  felony.  We  are  unable  to  see  wherein  the 
respondent  was  prejudiced  by  the  language 
used.  While  the  court  did  not  give  respond- 
ent's requests  to  charge,  it  did  give  the  sub- 
stance thereof  in  its  own  language,  fully  cov- 
ering the  matters  of  the  burden  of  proof,  pre- 
sumption of  innocence,  rieasonable  doubt,  and 
particularly  called  attention  to  the  language 
of  the  statute,  as  indicated  above. 

We  find  no  error  in  the  record.  The  con- 
viction of  the  respondent  is  affirmed,  and  the 
circuit  court  is  directed  to  proceed  to  sen- 
tence. 


COOPER  V.  CARR. 
(Supreme  Court  of  Michigan.    May  7,  1910.) 

1.  Nbw  Tbial  (J  44*)  — GaouNDs  — MisooK- 

nUCT    OF   JUBY. 

The  act  of  a  juror  in  makiuK  a  statement 
outside  the  jury  room,  during  the  trial,  and 
before  gubmissiott  of  the  case,  concerning  the 
case  or  evidence  offered  therein,  Indicatini;  a 
fixed  opinion  unfavorable  to  one  of  the  parties, 
or  ill  will  towards  him,  is  ground  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  80-85;  Dec.  Dig.  |  44.»] 

2.  New  Triai.  (|  66»)  —  Gbounds  —  Miscon- 
duct OF  JUBT. 

Where  the  misconduct  of  a  jnror  might 
have  been'  prejudicial,  the  successful  party,  to 
prevent  a  new  trial,  must  rebut  the  presumption 
of  prejudice;  and,  when  the  mlscondact  or  the 
Jury  can  reasonably  be  supposed  to  have  re- 
sulted to  the  Injury  of  a  party,  a  new  trial 
should  be  granted,  unless  he  was  Instrumental 
in  producing  the  misconduct 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  If  116-119;   Dec.  Dig.  I  56.*] 

8.  New  Tbiax  (|  54*)— MiscoMDtror  or  3mr— 
Lachks. 

A  party  mast  move  promptly  on  informa- 
tion of  misconduct  of  a  juror,  and  he  cannot  sit 
silently  and  speculate  on  the  result ;  and.  where 
the  attorney  of  a  party  learned  while  the  jury 
were  considering  the  case,  that  a  juror  was 
strongly  prejudiced  against  the  party  and  pre- 
sented to  the  court  before  the  rendition  of  the 
verdict  evidence  to  show  misconduct  of  tb« 
juror  in  support  of  a  motion  to  discharge  the 
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iary,  he  waa  not  znUty  of  lachea,  bnt  hi«  action 
was  timely. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  IMg.  H  112-114 ;   Dec.  Die  f  54.*] 

4.  New  Triai.  (|  54*)— BIisoondtjct  of  Sxtby— 
Waiver. 

Where  the  attorney  of  a  party  learned, 
while  the  jnry  was  considerinj^  the  case,  that  a 
Jnror  waa  strongly  prejudiced  against  the  party, 
and  presented  to  the  court  before  the  rendition 
of  the  verdict  affidavits  to  show  misconduct  of 
the  Juror,  In  support  of  fhe  motion  to  discharge 
the  Jury,  there  was  no  waiver  of  the  misconduct. 
(Bd.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  1}  112-114;   Dec  Dig.  |  54.*] 

5.  JtTRT    (g    149*)  —  DlSQUAUFICATION  —  DlS- 
CHABOB. 

The  trial  court  may  in  a  criminal  case  ar- 
rest the  trial,  determine  the  legal  qualifications 
of  a  Jaror,  discharge  the  jury,  and  Impanel  a 
new  one  and  avoid  a  mistrial. 

lEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §1  635-637;  Dec.  Dig.  i  149.*] 

8.  New  Trial  (|  44*)— Misconduct  of  Jury. 
Where  it  was  shown  that  a  juror  during  a 
recess  of  the  court,  and  before  the  introduction 
of  any  evidence  for  defendant,  stated  that  he 
knew  plaintiff,  and  that  he  was  ready  to  award 
her  a  sabetantial  amount,  and  the  conrt  found 
that  the  act  of  the  juror  was  reprehensible,  and 
that  the  verdict  waa  excessive,  defendant  was 
entitled  to  a  new  trial,  without  showing  that 
the  other  jaror*  were  knowingly  influenced  by 
such  juror. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  44.*] 

Error  to  Superior  Coart  of  Grand  Rapids ; 
William  J.  Stoart,  Judge. 

Action  by  Lena  Cooper  against  Nora  Carr. 
Tbere  was  a  jndgment  for  platntlft,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  OSTRANDER,  C.  J.,  and 
HOOKER,  MOORE,  BLAIR,  and  STONE.  JJ. 

E.  J.  Doyle,  for  appellant  Holmes  & 
Holmes  (M.  A.  Nichols,  of  counsel),  for  ap- 
pellee. 

STONE,  J.  This  is  an  action  on  the  case 
for  false  imprisonment,  malicious  prosecution, 
and  slander;  the  declaration  consisting  of 
three  counts.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  for  $2,- 
%0  damages.  The  defendant  has  brought 
the  case  here  on  writ  of  error. 

There  are  many  assignments  of  error  re- 
lating to  the  rulings  of  the  conrt  in  the  intro- 
duction of  evidence,  the  charge  of  the  court, 
the  refusal  to  charge  as  requested,  and  in 
denying  defendant's  motion  for  a  new  trial. 
We  find  no  reversible  error  in  the  case  ex- 
cept as  hereinafter  stated. 

Aftw  the  case  had  been  argued  and  sub- 
mitted to  the  jury,  and  while  the  jury  were 
In  the  jury  room  considering  the  case,  It  came 
to  the  attention  of  the  attorney  for  the  de- 
fendant that  one  of  the  jurors,  one  Jasiiers, 
was  strongly  prejudiced  against  the  defend- 
ant, and  had,  after  t)elng  sworn  as  a  juror, 
made  statements  to  that  effect  on  the  first 
day  of  the  trial,  and  before  any  evidence  had 


been  introduced  on  bdialf  of  the  dtfendant. 
Defendant's  attorney  presented  to  tin  trial 
judge  the  affidavits  of  three  men,  John  Kor- 
teu,  Nicholas  Minnema,  and  Wm.  Baker,  and 
moved  that  the  jury  be  discharged.  The  said 
affidavits  were  all  positive  In  their  state- 
ments, and  were  to  the  ^ect  that  the  said 
juror,  during  a  recess  of  the  court,  came  Ipto 
the  constable's  room  in  the  basement  of  tlie 
city  hall,  and  in  the  presence  of  at  least  four 
men  stated  that  he  was  sitting  as  a  jnror  In 
said  cause;  that  only  two  Polacks  on  the  ^jofy 
were  for  the  defendant,  but  that  th^  wonHd 
have  to  fix  them;  that  he  asked  one  of  the 
bystanders  if  he  didn't  know  the  girl  (the 
plaintiff),  and  stated  that  he  then  was  rc^dy 
to  give  ber  $2,000,  and  that  the  case  was  fMe- 
ly  discussed  there,  and  that  the  said  farm 
took  part  in  talking  about  the  plaintUt  and 
her  family,  and  circumstanoee.  One  of  said 
affidavits  stated  that  said  Juror  said  on  that 
occasion  that  the  plaintiff  got  $2,000,  in 
the  trial  had  before,  and  that  he  was  ready 
to  give  her  that  then.  It  appears  that  wliile 
defendant's  attorney  was  in  the  office  of  the 
trial  judge  reading  said  affldavits,  and  pre- 
senting orally  such  motion,  the  officer  in 
charge  of  the  jury  announced  that  the  fvty 
were  ready  to  report;  that  defendant's  attor- 
ney there  repeated  to  the  conrt  that  he  de- 
sired to  make  a  motion  to  discharge -said  Jury 
before  a  verdict  was  rendered  in  the  ca^e, 
and  immediately  retired  to  an  adjoinlog  room 
to  reduce  such  motion  to  writing ;  that  during 
his  absence  the  verdict  was  received.  Tike 
record  fails  to  show  that  any  exception  was 
taken  to  tills  action.  The  defendant,  how- 
ever, presented  a  motion  for  a  new  trial, 
based  in  part  upon  the  conduct  of  said  juror, 
and  supported  by  said  affidavits  and  a  far- 
ther affidavit  of  Ernest  J.  Nichols  as  to  the 
same  conversation,  in  which  it  was  stated 
that  said  juror  said  that  he  knew  the  plain- 
tiff, and  that  she  had  had  hard  lock,  and 
that  he  was  then  ready  to  give  a  Jndgnjent 
for  her  for  $2,000;  that  there  were  two  Po- 
lacks on  the  jury  that  he  thought  would  not 
be  in  favor  of  saving  the  girl  (the  plaintiff) 
any  judgment,  hut  he  would  fix  them.  Said 
motion  stated,  among  other  things,  as  a  rea- 
son for  setting  aside  the  verdict  that  said 
Juror  Jaspers,  on  the  first  day  of  the  trial, 
and  before  the  evidence  of  a  single  wltuoss 
had  been  completed,  had  stated  to  others  out- 
side of  the  courtroom,  during  a  recess,  that 
he  knew  the  plaintiff  and  her  clrcnmstanceci, 
and  had  an  opinion  In  the  case ;  that  said 
juror  was  prejudiced  in  favor  of  said  plain- 
tiff, and  was  actuated  by  unworthy  Btot^fMi. 
and  incompetent  to  sit  as  a  Jnror  In  the  frlal 
of  said  cause.  Said  motion  further  aH<^^ 
error  In  refusing  to  grant  the  motion  to  dis- 
charge the  jury  before  they  rendered  this  ver- 
dict, when  the  evidence  of  the  three  witnesses 
— naming  them — had  been  presented  la  ref- 
erence to  the  juror  Jaspers. 
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Xbe  counter  afildaTlta  are  not  contained  In 
the  printed  record,  bat  we  have  examined 
them  in  the  original  returns.  A  careful  ex- 
amination of  all  the  affidavits  pro  and  con 
aattsfiee  us  that  by  a  clear  preponderance 
the  iposition  of  the  defendant's  attorney  In 
Bdpport  of  his  motions  was  proven.  The  tri- 
al Judge  denied  the  motion  for  a  new  trial, 
and  filed  reasons  therefor,  from  which  we 
quote:  "While  the  conduct  of  the  Juror  John 
Jaspers,  as  appears  from  the  affidavits  sub- 
mitted, was  highly  improper  and  reprehen- 
Alble,  yet  I  do  not  consider  that  such  conduct 
on  his  part  •  P  *  renders  the  verdict 
void,  as  claimed  by  counsel  for  the  defend- 
ant; Bor  do  I  find  that  the  Juror  Jaspers  took 
any  part  in  seeking  to  Influence  the  other  Ju- 
rors by  perso&al  appeal  to  them,  or  that  any 
of  the  others  were  hnowingly  Influenced  by 
him;  yet  for  some  unaccountable  reason  the 
verdict,  It  seems  to  tlie  court,  is  clearly  ex- 
cettlve  and  out  of  all  proportion  toith  the 
evidence'  of  damagea  aubmitted.  There  was 
virtually  no  evidence  of  false  Imprisonment 
for  which  the  defendant  could  be  held  liable, 
and  the  evidence  as  to  the  slander  was  con- 
fined within  such  narrow  bounds  that  I  can- 
not see  how  it  could  injure  the  plaintift  to 
such  an  extent  as  the  verdict  would  Indicate. 
♦  ••  •  A  new  trial  will  be  granted  unless 
the  plaintiff  within  15  days  shall  file  a  state- 
ment agreeing  to  remit  $2,000  of  the  Judg- 
ment, and  to  accept  JjiSSO  for  damages,  togeth- 
er with  the  costs  of  suit  which  may  be 
taxed."  Such  remittitur  was  filed  by  the 
plaintiff.  The  defendant  excepted  to  the  re- 
fusal to  grant 'the  motion,  and  has  assigned 
error  thereon. 

We  are  strongly  Impressed  with  the  dalm 
of  the  defendant  that  from  the  facta  found 
by  the  trial  Judge  upon  the  motion  for  a 
new  trial  he  should  have  granted  the  motion, 
and  that  it  was  not  a  case  for  a  reduction 
of  .damages.  He  found  that  the  conduct  of 
the  Juror  was  highly  improper  and  repre- 
hensible. It  was  not  necessary  to  find  that 
the  other  Jurors  were  knowingly  Influenced 
by  Jaspers,  in  order  to  make  his  conduct  il- 
legal. May  not  the  so-called  "unaccountable 
reason"  for  the  excessive  verdict  which  the 
trial  Judge  found  be  reasonably  explained  by 
the  probable  conduct  of  a  Juror  who  had 
shown  himself  so  prejudiced  and  biased?  We 
think  80.  It  is  a  well-known  rule  that  where, 
dqring  the  progress  of  a  trial,  and  before 
the  submission  of  the  case,  a  Juror  has  made 
statements  Outside  the  Jury  room  concerning 
the  case,  or  evidence  offered  therein.  Indicat- 
ing a-  fixed'  opinion  unfavorable  to  the  mov- 
ing .  party,  or  ill  will  towards  him,  it  is 
ground  for  a  new  trial.  29  Cyc.  799;  Tomlin- 
son  V.  Derby,  41  Conn.  2G8 ;  Wlgbtman  v.  But- 
ler County,  83  Iowa.  601,  40  N.  W.  1041.  Nor 
need  It  be  shown  that  the  verdict  was  ac- 
tually, influenced  by  such  Improper  conduct 
Where  misconduct  on  the  part  of  a  Juror 
which  might  have  been  prejudicial  has  been 
shown.  It  is  held  in  many  cases  that  the 


presumption  must  be  rebutted,  by  the  success* 
ful  party,  to  prevent  the  setting  aside  of  the 
verdict  or  the  granting  of  a  new  trial ;  and, 
whenever  the  misconduct  of  the  Jury  can  be 
reasonably  supposed  to  have  resulted  to  the 
Injury  of  a  party,  a  new  trial  ^ould  be 
granted.  12  Encyc.  of  PI.  &  Pr.  553 ;  Collier 
V.  State,  20  Ark.  36;  Luttrell  v.  Maysvllle, 
etc.,  R.  Co.,  18  B.  Mon.  (Ky.)  291,  wherein 
it  is  said  that  a  saffe  rule  is  to  regard  the 
misconduct  of  tbe  Jury  as  sufficient  ground 
for  a  new  trial,  where  the  party  complain- 
ing did  not  connive'  at  it,  nor  in  any  manner 
was  Instrumental  in  producing  it  State  v.' 
Hartmann,  46  Wis.  248,  50  N.  W.  193. 

In  Jewsbury  et  al.  v.  Sperry,  85  111.  66,  it  is 
held  that  if  Jurors  pending  the  trial  discuss 
the  merits  of  the  case  publicly  in  the  pres- 
ence of  others,  stating  there  is  no  merit  In 
the  defense,  and  that  they  will  find  for  the 
plaintiff  without  regard  to  defendant's  arsu- 
ment  or  instruction  of  the  court  their  (Via- 
duct will  be  so  improper  as  to  call  fot  ■ 
new  trial.  Albln  Co.  v.  Demorest  (Ky.)  56  8. 
W.  982.  In  this  case  the  affidavits  tended 
to  show  that  some  of  the  Jurors  Indulged  in 
conversation  with  outsiders  touching  the 
matter  In  controversy,  which.  If  true,  was  a 
breach  of  their  duties  as  Jurymen.  State- 
ments were  made  tending  to  show  that  a 
Juror  said,  in  substance,  that  some  of  them 
were  ready  to  go  over  whenever  a  sufficient 
number  could  be  obtained  to  find  a  verdict 
This  was  such  misconduct  as  entitled  the 
defendant  to  a  new  trial.  In  Blalodc  v. 
Phillips,  88  Ga.  216,  It  was  held  that  the  con- 
duct of  certain  Jurors  who,  while-  they  were 
charged  with  a  case,  conversed  with  a  person 
not  on  the  Jury  in  the  presence  of  a  number 
of  others  about  the  case,  and  used  expres- 
sions favorable  to  the  right  of  the  plaintiff  to 
recover,  assigning  as  a  reason  that  defend- 
ant sworn  as  a  witness,  had  contradicted 
himself,  when  In  fact  he  had  not  it  was  held 
highly  reprehensible,  and  thfit  a  new  trial 
should  have  been  granted  by  the  court  be- 
low on  that  account  The  opinion  concludes 
In  these  words:  "For  the  violation  of  the 
rule  In  this  case  the  court  should  not  only  set 
aside  the  verdict,  but  he  should  have  Infilcted 
exemplary  punishment  upon  the  delinquent 
Juror."  In  Nesmlth  v.  Clinton  Fire  Insur- 
ance Co.,  8  Abb.  Prac.  (N.  Y.)  141,  It  was 
said  that,  although  a  verdict  will  not  gen- 
erally be  set  aside  because  the  Jury  had 
been  approached,  if  It  clearly  appear  that  no 
injustice  had  been  done  and  the  Interference 
did  not  affect  the  result  yet  if  it  appears 
that  they  have  been  approached  In  such  a 
manner  as  might  influence  the  verdict,  it 
should  be  set  aside  without  reference  to  the 
source  and  motive  of  the  interference.  Dur- 
ing the  trial  of  an  action  turning  upon  much 
conflicting  testimony  the  Jury  listened  to 
the  statements  of  a  third  pary  attaddng  the 
credibility  of  defendant's  witnesses,  and  It 
was  hold  that  the  verdict  for  the  pUlntlff 
must  be  set  aside.     Pettlbone  v.  Phelpa,  13 
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Gram.  445,  85  Am.  Dec.  88.  U  the  misconduct 
of  a  Jnror  Indicates  any  in4>roper  bias  upon 
his  mind,  and  the  court  can  see  that  It  either 
had.  or  might  hare  had,  an  effect  unfavor- 
able to  the  party  moving  for  a  new  trial,  it  Is 
a  sufficient  ground  for  setting  aside  the  ver- 
dict State  V.  Cucuel,  31  N.  J.  Law,  249.  In 
this  case  it  is  held  that,  while  a  verdict  will 
not  be  set  aside  on  account  of  the  misconduct 
or  Irr^^Iarity  of  a  jnror,  unless  it  be  such 
that  it  might  affect  the  others  materially, 
and  disqualify  them  from  the  proper  exer- 
cise of  their  functions,  yet  If  any  ground 
whatever  appears  for  the  belief,  and  even 
suspicion  that  such  condition  of  things  ex- 
isted, a  new  trial  should  be  freely  granted. 
McDanielB  v.  McDaniels,  40  Vt  363.  The 
friends  of  the  plaintiff  in  this  case  had  ap- 
proached the  Jury,  and  had  expressed  their 
opinions  In  regard  to  the  merits  of  the  suit, 
but  this  without  the  knowledge  of  the  plain- 
tiff. The  court  said:  "The  plaintiff,  as  be 
was  unaware  of  these  transactions,  is  not  lia- 
ble to  punishment,  but  it  does  not  follow 
from  this  that  he  can  hold  a  verdict  which  is 
the  result  of  a  trial  corrupted,  though  with- 
out his  fault,  by  a  shameful  disregard  of  the 
familiar  roles  which  are  necessary  to  a  de- 
cent administration  of  the  law.  The  court  set 
the  verdict  aside,  not  as  a  puqlshment  to  any 
one,  but  In  Justice  to  themselves,  as  well  as 
to  the  defendant,  that  the  trial  may  be  con- 
ducted fairly  so  that  the  verdict,  when  final- 
ly rendered,  may  be  entitled  to  the  respect  of 
both  parties  and  the  confidence  of  the  court 
as  the  result  of  a  trial  substantially  accord- 
ing to  law,  and  upon  the  evidence  in  court 
It  is  true  that  a  verdict  should  not  be  set 
aside  for  every  trifling  error  of  law  by  the 
court,  or  for  every  trifling  misconduct  of  a 
Jnror  which  occurs  without  the  fault  of  the 
prevailing  party,  but  it  should  be  whenever 
the  error  or  misconduct  renders  it  reasonably 
doubtful  whether  the  verdict  has  been  legiti- 
mately -procured."  And  the  action  of  the 
court  bdow  granting  a  new  trial  was  sus- 
tained. 

It  is  incumbent  on  counsel  to  move  prompt- 
ly In  the  niatter,  upon  information,  and  he 
cannot  sit  silently  by  and  speculate  upon 
tbe  result  State  v.  Floyd,  61  Minn.  467,  63 
N.  W.  1096;  12  Encyc.  PL  &  Pr.  553;  Sleight 
▼.  Henning,  12  Mich.  371.  We  think  that  de- 
fendant's attorney  was  not  guilty  of  laches 
or  of  a  waiver  in  this  case,  and  that  his  ac- 
tion was  timely.  Under  the  practice  which 
obtained  before  the  present  statute,  the  writ 
of  mandamus  was  resorted  to  In  such  cases. 
Churdilll  V.  Alpena  Circuit  Judge,  56  Mich. 
036,  23  N.  W.  211.  See  opinion  of  Justice 
Campbell  in  this  case  upon  tbe  merits  of  the 
question.  The  trial  court  has  the  power, 
even  In  a  criminal  case,  to  arrest  the  trial, 
determine  the  legal  qualifications  of  a  Juror, 
and  may  discharge  the  jury  and  Impanel  a 
new  one,  and  thus  avoid  a  mistrial.    People 


V.  Parker,  145  Mkh.  488,  108  N.  W.  009; 
In  re  Ascher,  130  Mich.  540,  90  N.  W.  418,  67 
L.  R.  A.  806.  We  are  aware  of  the  rule  that 
the  granting  of  a  new  trial  ordinarily  rests  in 
the  discretion  of  the  trial  court,  which,  If  not 
abused,  cannot  be  Interfered  with  by  this 
court  To  warrant  -  such  interference,  the 
abuse  ought  to  be  so  plain  that  upon  con- 
sideration of  the  facts  Upon  which  the  trial 
judge  acted,  an  unprejudiced  person  can  say 
that  there  was  no  justification,  or  excuse  for 
the  ruling  made.  Tug  &  Wrecking  Co.  v. 
Circuit  Judge,  76  Mich.  360,  42  N.  ,W.  968; 
Scrlpps  V.  Reilly,  35  Mich.  392,  24  Am.  Rep. 
575.  In  that  case  Justice  Graves  said: 
"This  court  will  not  revise  such  matters  un- 
less there  is  plain  evidence  of  action,  amount- 
ing to  what  is  called  an  'abuse  of  discretion,' 
and  calculated  to  Injuriously  affect  the  legal 
rights  of  a  party;  and,  where  such  Is  the  case, 
whether  the  result  of  accident  or  Inadvert- 
ence or  misconception,  it  will  take  cogniz- 
ance. The  error  in  this  case  is  one  subject  to 
review,  and  is  sufficient  to  require  reversal." 
We  are  constrained  to  say .  that  in  our  opin- 
ion the  defendant  did  not  ti&ve  the  benefit  of 
such  a  jury  trial  as  she  was  entitled  to  have 
under  the  law,  that  the  judgment  is  not  the 
result  of  a  verdict  of  an  Impartial  Jury,  and 
that  defendant  was  entitled,  as  a  matter  of 
right,  to  have  the  same  set  aside,  and  that 
the  trial  judge,  on  the  facts  found  by  him 
upon  tbe  motion  for  a  new  trial,  erred  in 
denying  the  motion,  and  that  such  result  was 
not  Justifled,  under  the  circumstances  of  the 
case. 

The  Judgment  will  be  reversed,,  and  a  new 
trial  granted. 


WELLING  et  aL  v.  STRICKLAND  et  al. 
(Supreme  Court  of  Michigan.    May  7,  1910.) 

1.  VENDOB  and  PuBCHASEB  (i  77*)— CONTBAOT 

— Construction. 

A  contract,  by  which  complainant  agreed 
to  purchase  defendant's  farm,  provided  for  pay- 
ment of  "$1,550  on  November  1st,  with  in- 
terest on  $1^00  thereof  payable  at"  a  building 
association  ''at  $6.70  per  month,  together  with 
interest  on  the  remainder  of  the  whole  snm  that 
should  be  unpaid  from  time  to  time,"  to  be  i>aid 
November  1,  1907.  Both  parties  were  dealing 
through  the  building  association,  which  made 
loans  upon  .monthly  payments  of  interest  and 
a  loan  of  $1,000  was  made  from  it  to  be  used 
to  pay  complainant's  indebtedness  on  a  house 
being  constructed  on  his  property.  Ad  was  by 
agreement  secured  by  a  mortgage  on  defendant's 
farm,  which  was  given  in  exchange  for  com- 
plainant's property,  and  the  $1,000  was  to  be 
paid  to  the  building  association  out  of  the  No- 
vember payment  ot  1.550,  and  there  was  an- 
other item  of  $300.  Held,  that  the  Interest  on 
the  $1,300  mentioned  in  the  contract  was  pay- 
able $6.70  monthly. 

[E3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  77.*] 

2.  Landlobd  and  Tenant  (g  77*}— Scblkt- 

TINO. 

One  who  was  given  complete  actual  pos- 
session of  a  farm  and  a  house  thereon  by  com- 
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plainanta,  except  a  few  acre*  cnlttvated  by 
others,  and  had  entin  control  of  the  crops  and 
their  divMon,  and  was  acknowledged  by  com- 
plainant as  paying  for  the  use  of  the  house  by 
caring  for  it,  was  a  subtenant  of  complainant. 
[E2d.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  i  77.*] 

3.  Wast*   (|  9*)— What  Cowstitijtm  —  Db- 

BTBCCnOR  OF  FBUIT  TBEES. 

The  destraction  of  fruit  trees  is  "waste." 
[Bd.  Note.— For  other  cases,  see  Waste,  Cent. 

Dig.  58  12,  13;  Dec.  Dig.  {  ».• 
For  other  definitions,  see  Words  and  Phrases, 

vol.  8,  pp.  7406-7408 ;   vol.  8,  «.  7833.] 

4.  Verdob  and  Purohaskb  ({  101*)— Fobfei- 

TUBE— NonCB— SXWFICIEWCY. 

Where  the  vendor  took  possession  of  the 
property  about  July  1st,  actual  notice  of  which 
poesessfon  was  obtained  on  July  lOth  by  the 
vendee,  who  made  no  objection  until  August 
30th,  and  his  tenant  recognized  the  vendor's  pos- 
session, bis  possession  was  notice  to  the  vendee 
of  forfeiture  of  the  latter's  rights  under  the  con- 
tract of  purchase. 

[E^.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  101.*] 

5  Vkndob  and   Pubchasbb   ({   9S*)  — FoB- 
ntrruBB— Notice  of  Fobfeitubb— Waiveb. 

Where  notice  of  forfeiture  and  to  vacate 
were  expressly  waived  by  the  vendee  in  a  con- 
tract of  purcnase,  the  fact  that  written  notice 
of  forfeiture  only  specified  certain  grounds  of 
forfeiture  would  not  operate  as  a  waiver  of  a 
ground  of  forfeiture  not  mentioned  therein. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
I'upchaser,  Dec.  Dig.  i    95.*] 

6  iNJURonoN  (I  127*)— Irtebfebkncb  with 
Possession  of  Land— Bvidence. 

Complainant  sold  his  property,  upon  which, 
a  house  was  being  built,  and  which  was  incum- 
bered by  a  $2,600  mortgage  to  a  building  as- 
sociation, to  defendants  for  $S,300,  subject  to 
the  mortgage,  to  be  paid  for  by  defendant's  farm 
at  an  estimated  pnce  of  |4>700,  subject  to  a 
mortgage  of  $1,400.  There  existed  unpaid 
claims  to  the  amount  of  $1,000  for  materials 
used  in  constructing  complainant's  house.    The 

Krties  afterwards  executed  another  contract 
fore  the  first  contract  was  consummated,  by 
whidi  defendants  agreed  to  sell  their  farm  to 
complainant  for  $4j00,  of  which  complainant 
agreed  to  pay  therefor  $1,750  cash,  $1,550  on 
November  1st,  payable  at  the  building  associa- 
tion, and  complainant  assumed  the  $1,400  mort- 
gage, and  consented  to  one  of  $1,000  to  the 
building  association;  it  being  agreed  that  the 
$1,000  mortgage  should  be  paid  out  of  the  pay- 
ment of  $1,550,  and  CMnplalnant  also  agreed  to 
keep  the  buildings  in  good  repair,  pay  the  tax- 
es, etc..  not  to  sublet,  and  that  in  case  of  de- 
fsttlt  all  payments  should  be  forfeited.  Com- 
plainant took  possession  of  defendants'  prop- 
erty, after  which  defendants  entered,  claiming 
forfeiture  for  breach  of  the  conditions  of  the 
contract,  whereupon  complainant  brought  this 
suit  to  enjain  interference  with  his  possession. 
Held,  that  evidence  of  the  firat  contract  was  ad- 
missible to  show  the  relations  of  the  parties 
when  the  contract  on  which  suit  was  based  was 
executed,  and  to  show  that  they  were  acting 
under  the  first  contract  at  the  time,  and  used 
the  $1,000  procured  on  the  mortgage  of  the 
farm. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  127.*]      ' 

Appeal  from  Circuit  Court,  Shiawassee 
County,  In  Cliancery ;   Seldon  S.  Miner,  Judge. 

Action  by  Leonard  A.  Welling  and  others 
ngalnst    Sarah    A.    Strickland    and    others. 


From  a  decree  for  complainants,  defendants 
ai^>eal.  Reversed  and  set  aside^  and  decree 
entered  for  defendants. 

Argned  before  HOOKER,  MOOBB,  HcAL- 
VAT,  BROOKBk  and  BLAIR,  JJ. 

A.  A.  &  H.  A.  Ellis,  for  appellanta  Odell 
Chapman,  for  appellees. 

McALVAY,  J.  Complainants,  -who  were 
husband  and  wife,  owned  certain  real  estate 
in  the  city  of  Grand  Bapids,  upon  which  was 
being  erected  a  double  house.  It  was  In- 
cumbered by  a  mortgage  of  $2,600  to  the  Mu- 
tual Home  &  Savings  Association,  which  had 
been  put  upon  the  property  to  obtain  money 
to  pay  for  building  the  house.  There  was 
also  considerable  indebtedness  owing  for  ma- 
terial and  labor  which  went  Into  the  erec- 
tion of  the  bouse.  Defendants,  who  were 
also  husband  and  wife,  owned  a  farm  In 
Shiawassee  county,  the  title  to  which  was 
In  the  name  of  the  wife,  upon  which  there 
was  a  mortgage  of  $1,400.  Negotiations  were 
opened  In  February,  1007,  by  a  real  estate 
agent  of  Grand  Rapids  with  Mrs.  Strickland 
for  the  exchange  of  this  form  for  complain- 
ants' property  In  Grand  Rapids.  Her  son 
acted  as  agent  for  defendants  in  these  nego- 
tiations. The  result  of  these  negotiations 
was  an  agreement  In  writing,  made  March 
9,  1007,  whereby  Mrs.  Strickland  agreed  to 
purchase  complainants'  Grand  Rapids  prop- 
erty at  a  price  of  $5,800,  subject  to  the 
mortgage  for  $2,600,  the  house  to  be  complet- 
ed according  to  plans  and  specifications,  and 
fully  paid  for  by  Welling  within  30  days; 
she  to  give  In  exchange  therefor  her  farm  at 
a  price  of  $4,700,  subject  to  a  mortgage  of 
$1,400.  Of  the  money  realized  from  this 
$2,600  mortgage  to  the  Home  &  Savings  As- 
sociation there  remained  $148  not  disbursed, 
and  claims  against  complainants  for  materi- 
al, etc.,  used  In  constructing  the  doable  house, 
unpaid  to  the  amount  of  about  $1,000:  After 
entering  into  the  foregoing  agreement  of 
March  9th,  and  before  it  had  been  fully  car- 
ried out,  these  parties  met  at  the  oflSce  of 
Mr.  Shepard,  secretary  of  the  Home  &  Sav- 
ings Ass'n,  on  March  23,  1907,  In  connection 
with  the  exchange  of  these  properties,  and  a 
contract  was  drawn  by  him  for  them,  and 
duly  executed  between  Mrs.  Strickland  and 
complainants,  In  substance,  as  follows:  She 
ngreei  to  sell  her  fiirm  of  136  acres  to  com- 
plainants for  a  consideration  of  $4,700,  which 
complainants  agreed  to  purchase  and  pay  for, 
as  follows:'  "Seventeen  hundred  and  fifty 
dollars  down,  the  receipt  wha«of  is  acknowl- 
edged ;  $1,560  on  November  1,  190T,  with  In- 
terest on  thirteen  hundred  dollars  thereof, 
payable  at  Mutual  Home  and  Savings  Ass'n, 
at  $6.70  per  month,  together  with  Interest  on 
the  remainder  of  the  whole  sum  that  shall  be 
from  time  to  time  unpaid,  at  the  rate  of  six 
per  cent  per  anrnim,  to  be  compnted  from 
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April  1,  1907,  and  to  be  paid  November  1, 
UOT.  Principal  or  Interest  not  paid  when 
doe  shall  bear  laterecit  until  paid  at  aix  per 
cent  per  annum." 

The  contract  contained  agreements  on  the 
part  of  complainants  to  keep  the  bnlldings  in- 
aared  for  the  benefit  ot  defendant  Mrs. 
Strldcland:  to  pay  all  taxes  and  assess- 
meats;  to  commit  or  permit  no  waste  or 
damage  to  the  premises.  Upon  the  full  per^ 
formance  of  all  of  the  covenants  and  agree- 
■lents  and  the  full  payment  of  the  purchase 
price  in  the  time  and  manner  si)ecifled,  said 
defendant  agreed  to  convey  the  premises  to 
tkem  by  warranty  deed,  except  as  to  taxes, 
claims,  and  liens  due  to  their  acts  or  neg- 
lect. In  case  of  any  default  or  forfeiture 
all  payments  should  be  forfeited  as  stipulat- 
ed diimages.  Complainants  agreed  not  to  as- 
sign the  contract  or  sublet  the  farm  or  any 
part  thereof  without  the  written  consent  of 
said  defendant.  It  was  further  agreed  that 
complainants  were  to  talce  possession  April 
1.  1907,  and  remain  in  possession  as  long  as 
tbey  performed  the  covenants  and  agreements 
•f  the  contract  and  no  longer,  and  if  at  any 
time  they  violated  or  neglected  to  fulfill  any 
•f  said  covenants  and  agreements,  they  would 
forfeit  all  rights  or  claims  under  the  con- 
tract and  be  liable  to  be  removed  from  the 
premises,  and  notice  to  quit  and  of  forfeiture 
were  duly  waived,  and  that  at  any  time  after 
Roeh  default  it  would  be  lawful  for  the  first 
party  to  sell  and  convey  the  premises,  or  any 
part  thereof,  to  any  other  person  without  be- 
coming liable  to  complainants  to  refund  the 
■Mneys  received  on  the  contract,  or  for  dam- 
age on  account  of  such  sale ;  that  time  was 
expressly  agreed  as  of  the  essence  of  the 
contract,  and  unless  complied  with  in  all  its 
terms  complainants  should  lose  and  be  de- 
barred of  all  rights,  remedies,  and  actions 
h«tb  at  law  and  In  equity  under  said  con- 
tract. It  was  further  agreed  by  complain- 
ants as  follows:  "Second  parties  assume  a 
mortgage  of  $1,400,  and  consent  that  one  of 
$1,000  to  Mutual  Home  and  Savings  Ass'n 
sliaU  also  cover  this  property,  it  being  agreed 
tkat  oat  of  said  payment  of  $1,550  one  thou- 
sand shall  be  used  to  pay  ott  said  ossocia- 
tion  mortgage."  Complainants  had  no  means 
to  provide  for  the  payment  of  these  claims 
against  their  Grand  Rapids  property,  and  by 
agreement  in  order  to  make  such  provision 
defendant  Sarah  A.  Strickland  executed 'two 
mortgages  of  $1,000  each,  on  April  13,  1007 ; 
Me  covering  this  farm,  and  another  covering 
the  Grand  Rapids  property,  both  mortgages 
to  the  Home  &  Savings  Ass'n.  The  record 
does  not  show  a  deed  of  the  Grand  Rapids 
property  from  complainants  to  her,  but  it  is 
evident  that  In  order  to  carry  out  the  above 
agreement  one  was  given.  The  $1,000  realiz- 
ed from  these  mortgages,  and  $14S  above 
Mentioned,  was  left  in  the  bands  of  Mr. 
Shepard  to  be  paid  by  him  on  claims  against 
Ifee  building  on  the  Grand  Rapids  property 


I  as  he  had  been  authorised.  7%e  entire 
amount  was  paid  out  as  directed.  This  se- 
curity for  $1,000  was  evidently  given  In  re- 
liance by  this  defendant  upon  the  last  para* 
graph  of  the  contract  of  March  23d,  above 
set  forth,  wherein  complainants  consented 
thereto,  and  agreed  to  pay  this  amount  to 
the  association  In  discharge  of  this  mortgage 
out  of  the  first  payment  of  $1,550. 

Possession  was  given  to  complainants  under 
this  contract  They  at  once,  as  defendants 
claim,  without  their  consent  sublet  this  farm, 
or  a  portion  of  it,  to  a  man  named  Doyle,  who 
brought  some  farm  stock  upon  the  place, 
among  which  were  some  sheep,  which  were 
turned  into  the  orchard  and  did  damage  by 
girdling  the  trees.  Learning  of  these  facts, 
and  claiming  forfeiture  on  account  of  other 
defaults  in  this  contract,  defendants  went 
into  possession  of  the  farm  early  in  July. 
1807.  Complainants  had  knowledge  of  this 
on  July  10th,  and,  on  July  12th,  Mr.  Welling 
was  found  and  served  with  the  following 
written  notice  of  forfeiture:  "Grand  Rapids, 
July  5,  1907.  Leonard  A.  Welling  and  Nellie 
M.  Welling,  Grand  Rapids,  Michigan.  Yon 
are  hereby  notified  that  a  certain  contract 
made  the  28d  day  of  March,  1907,  between 
myself  as  first  party  and  yourselves  as  sec- 
ond party,  by  which  you  purchased  on  con- 
tract [here  follows  a  description  of  the  farm], 
is  hereby  declared  forfeited  and  by  me  will 
be  held  for  naught,  you  having  neglected 
and  refused  to  pay  the  interest  on  said  con- 
tract as  therein  provided,  and  you  have  sub- 
let a  portion  of  said  premises  without  any 
written  consent  from  me  and  otherwise  vio- 
lated said  contract  Sarah  "A.  Strickland." 
Defendants  retained  this  possession  without 
interference  by  complainants  until  service  of 
process  of  subpoena  and  injunction  in  this 
case  on  August  30,  1907.  Doyle  recognized 
their  possession,  and  remained  there  occupy- 
ing part  of  the  house  until  in  the  fall  of  the 
year  after  defendants  went  in. 

Before  the  commencement  of  this  suit  com- 
plainant Leonafd  A.  Welling  had  seen  the 
farm  but  twice,  and  had  never  been  there 
over  night  About  10  days  after  service  of 
process  on  defendants,  Mr.  Welling,  by  ad- 
vice of  his  attorney  went  to  the  farm  to  move 
in.  He  was  refused  possession  by  Mr. 
Strickland.  He  then  took  hold  of  the  old 
man,  threw  him  down,  and  dragged  him  out 
into  the  road,  and  then  moved  his  household 
goods  Into  the  house.  A  writ  ot  forcible 
entry  and  detainer  was  issued  on  application 
of  defendants,  and  pending  that  proceeding 
these  parties  met  at  the  commissioner's  office, 
where  it  was  agreed,  as  complainant  testifies, 
"to  let  the  matter  stand,  and  Strickland 
would  go  on  and  run  the  farm,  and  I  was  to 
let  him  alone,  and  he  would  keep  an  exact 
account  of  what  he  paid  and  got  oflT  the 
farm.  I  did  not  tmderstand  that  I  was  to  have 
possession  of  the  farm  at  all  In  any  shape 
or  manner  until  the  case  was  over."    Under 
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tliis  agreement  detendants  contiiraed  In  pos- 
session of  the  farm  to  abide  the  erent  of 
this  litigation,  and  the  proceedings  were  dis- 
continued. A  hearing  was  had,  and  a  de- 
cree was  granted  In  favor  of  complainants, 
adjudging:  (1)  That  defendant  Sarah  A. 
Strickland  was  not  entitled  to  have  the  con- 
tract forfeited.  (2)  Both  parties  are  ordered 
to  perform  the  contract.  (3)  That  defend- 
ants pay  complainants  $76a04  damages.  (4) 
That  the  $1,550,  due  defendants  Xovember 
1,  1907,  Is  a  subsisting  claim  against  the 
premises,  from  which  complainant  is  entitled 
to  deduct  1768.04  as  of  July  18,  1908,  and  the 
balance  to  be  a  lien  on  the  premises  to  be 
paid  within  60  days  from  December  31,  1908, 
the  date  of  decree.  (5)  That  in  case  com- 
plainants pay  said  sum  to  defendants  on  or 
before  60  days  from  the  filing  of  the  decree, 
then  defendants  shall  forthwith  deliver  up 
possession  of  the  premises  to  complainants. 
Costa  were  also  decreed.  Defendants  have 
appealed,  claiming  that  this  decree  should 
be  reversed  upon  several  grounds.  These 
contentions  will  be  considered  in  the  order 
presented. 

As  to  forfeiture: 

1.  Default  for  nonpayment  of  interest 
Complainants  by  the  contract  of  December 
23,  1907,  agreed  to  purchase  this  farm,  and 
to  make  payments  as  follows:  "•  •  •  $1,- 
550  on  Nov,  1,  1907,  with  interett  on  tlJSOO 
thereof  payable  at  Mutuai  Home  and  Sav- 
ings Association  at  96.70  per  month,  together 
with  Uiterest  on  the  remainder  of  the  whole 
sum  that  shall  be  from  time  to  time  unpaid, 
at  the  rate  of  six  per  cent  per  annum,  to  be 
computed  from  AprU  1,  1907,  and  to  be  paid 
November  1,  1907.  •  *  •"  Defendants 
contend  that  the  interest  on  $1,300  of  this 
$1,550  payment  due  November  1,  was  by  this 
agreement  payable  $a70  monthly  at  the 
place  named.  We  agree  with  this  construc- 
tion as  given  to  that  clause  of  the  above 
quotation.  The  reason  for  this  provision 
dearly  appears  in  the  record.  Both  parties 
were  dealing  with  this  savings  association, 
which  make!)  loans  upon  monthly  payments 
of  interest  The  $1,000  procured  from  It  was 
used  to  pay  complainants'  indebtedness,  and 
to  complete  the  house  on  their  property,  and 
by  agreement  was  secured  by  mortgage  on 
this  farm.  The  $300  was  another  item.  Out 
of  the  November  payment,  $1,000  was  to  be 
paid  to  the  association  by  complainants  to 
wipe  out  this  mortgage.  The  secretary  tes- 
tified: "The  $6.70  monthly  Interest  was  the 
$5.20  per  month  on  the  $1,000  mortgage  to 
which  was  added  the  interest  on  300  at  6  per 
cent,  which  would  be  $1.50."  In  no  other 
connection  in  the  record  is  this  amount  of 
interest  mentioned.  The  cross-examination 
of  complainant  Welling  indicates  that  he  so 
understood  It  by  repeatedly  saying  he  had 
Instructed  Mr.  Shepard  to  pay  $6.70  for  the 
April  Interest  Complainants  did  not  pay 
this  interest  as  agreed,  and  were  in  default 
In  that  respect    The  foregoing  constmction 


of  the  clause  relative  to  the  payment  of  in- 

terest  monthly  is  the  only  constructlmi  whicb 
will  make  the  entire  paragraph  quoted  Intel- 
ligible. 

2.  Subletting.  The  question  of  subletting 
In  this  case  is  to  be  determined  from  the  evi- 
dence. '  That  the  man  Doyle  was.  at  once  imt 
into  possession  of  these  premises  by  com- 
plainants 1b  not  disputed.  He  was  the  only 
person  in  actual  possession  of  the  house,  and 
all  of  the  land  (except  a  few  acres  sowed 
with  oats,  and  put  into  beets  by  others), 
from  the  time  the  transfer  was  made  until 
defendants  took  possession  early  in  July. 
There  is  considerable  testimony  as  to  the 
relation  between  Doyle  and  complainants. 
From  the  testimony  of  complainant  Welling 
it  appears  that  Doyle  was  in  such  complete 
possession,  and  had  such  entire  control  of 
the  crops  he  was  raising  thwe,  and  the  divi- 
sion and  separation  of  a  share  of  the  same 
to  the  complainants,  and  was  acknowledged 
by  them  as  paying  for  the  use  of  the  house 
by  looking  after  the  place  that  the  relation 
is  only  consistent  with  that  of  landlord  and 
tenant.  Such  relation  amounted  to  a  sub-, 
letting  by  complainants  for  which  no  consent 
was  obtained,  as  required  by  the  contract 

3.  Nonpayment  of  insurance  and  taxes. 
The  contract  required  complainants  tp  keep 
all  buildings  on  the  place  insured  in  the 
name  of  defendants,  and  In  case  of  loss,  if. 
not  mutually  agreed  between  them  to  use  in- 
surance recovered  to  repair  and  rebuild,  it 
was  to  be  paid  to  defendants  and  indorsed 
as  payment  on  the  contract,  and  balance 
over,  if  any,  to  belong  to  complainants.  Com- 
plainants agreed  also  to  pay  all  taxes  levied 
against  the  premisea  In  both  respects  they 
defaulted.  Defendants  were  obliged  to  pay 
Insurance  and  taxes. 

4.  As  to  committing  waste:  The  man  Doyle 
was  of  dissolute  and  careless  habits.  He  al- 
lowed his  stock  which  he  brought  and  kept 
upon  the  premises  to  wander  at  will.  The 
record  shows'that  the  young  trees  in  the  or- 
chard were  girdled  and  destroyed  by  his 
sheep.  The  destruction  of  fruit  trees  Is 
waste.  Stevens  v.  Bose,  69  Mich,  at  page 
270,  37  N.  W.  205.  Complainants  were  pro- 
hibited by  the  terms  of  the  contract  from 
committing  or  permitting  waste  on  these 
premises. 

5.  As  to  forfeiture  resulting  from  these  de- 
faults: The  contract  contained  a  forfeiture 
clause,  in  case  of  any  violation  of  its  agree- 
ments or  neglect  to  perform  its  obligations  by 
complainants,  and  both  notice  to  quit  and  of 
forfeiture  were  expressly  waived.  It  is 
claimed  that  defendants  must  rely  upon  the 
defaults  specified  in  the  notice  of  forfeiture 
which  was  given,  and  that  defaults  oh  other 
grounds  cannot  be  considered.  In  the  case  at 
bar  defendants  had  gone  into  possession  on 
or  about  the  1st  of  July.  The  tenant  Doyle 
made  no  objection,  and  recognized  their  pos- 
session. Complainants  had  actual  notice  of 
this  entry  and  possession  on  July  10th,  and 
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made  no  objection  nor  disputed  defendant 
ri^ita-nntllAnguBt  30th  foHowlng,  when  pro- 
ceu  In  this  suit  was  served.  This  possession 
was  notice  to  the  complainants  of  forfeiture 
of  the  contract  on  their  part  The  service  of 
a  written  notice  was  unnecessary  by  the 
terma  of  the  contract,  and  giving  such  notice, 
If  construed  as  Inaufflclent,  which  we  find 
unnecessary  to  decide,  would  not  under  these 
drcnmatances  operate  as  a  waiver.  We  can- 
not agree  with  complainants  that  the  only 
grounds  of  forfeiture  upon  which  defendants 
may  r^y  are  those  spedfically  set  up  in  the 
notice.  We  find  from  the  record  all  of  the 
grounds  for  forfeiture  claimed  by  defendants, 
including  those  spedfled  in  the  notice,  were 
established  by  the  proofs,  and  that  defend- 
ants, at  the  time  the  bill  of  complaint  was 
filed  had  been  in  possession  of  the  premises, 
with  the  knowledge  of  complainants,  for  a 
period  of  00  days,  and  this  possession  was  a 
lawful  one.  Therefore,  by  reason  of  their 
defaults  and  the  forfeiture  of  this  contract, 
complainants  were  not  entitled  to  a  decree 
for  the  relief  sought  Complainants  insist 
that  the  first  contract  Is  not  material  to  the 
issue  in  this  case,  and  should  not  be  consld- 
'Cted.  To  understand  the  relations  of  these 
parties  at  the  time  the  second  contract  was 
made,  and  also  that  they  were  at  that  time 
acting  under  the  first  contract  and  used  the 
money  ($1,00(9  procured  from  the  mortgage 
on  the  farm,  it  was  necessary  to  know  the 
terms  of  the  first  contract.  Complainants'  en- 
tire case  depended  upon  their  contention  that 
tbey  were  not  in  default  on  the  second  con- 
tract and  that  it  should  not  be  forfeited. 

Having  failed  in  establishing  their  case, 
and  the  condition  of  the  pleadings  not  being 
Bucb  that  the  court  may  consider  any  other 
questions,  nothing  remains  but  to  reverse 
and  set  aside  the  decree  of  the  circuit  court 
and  enter  a  decree  in  this  court  in  favor  of 
defendants,  declaring  the  contract  forfeited, 
with  coats  of  both  courts. 


HARWOOD  V.  WILLIAMS. 
(Supreme  Court  of  Michigan.     May  7,  1910.) 

1.  Landlobd  and  Tenant  (|  96»)— Lease— 

Natube  of  Tbnuiie. 

After  execution  of  a  written  lease  for  a 
year,  the  landlord  wrote  the  tenant  that:  "Tea 
may  have  the  fann  for  three  years  on  condition 
that  1  resferve  the  right  to  sell  all  or  any  part 
daring  that  time,  nnd  yon  agreeing  to  relinquish 
*  *  *  all  claim  on  the  part  sold  at  the  end 
of  the  current  year,  during  which  the  sale  is 
made.  You  may  •  •  •  have  above  written 
In  the  lease,  or  simply  pin  this  letter  to  your 
copy  of  the  lease  and  preserve  It."  Held,  that 
defendant  bad  a  written  lease  of  the  entire  farm 
for  three  years  which  could  be  defeated  at  any 
time  within  that  period  by  sale  of  the  whole  or 
a  part  thereof,  in  which  event  the  lease  as  to 
the  portion  ^old  would  terminate  with  the  end 
of  the  current  year. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ii  300-304;  Dec.  Dig.  | 
95.*] 


'2L  LAlT^DLOBD   AND    TENANT  (I   139*)— EKBLK- 

■KBNTS— Scope  of  Tenant's  RtOHTS. 

A  tenant  holding  a  farm  for  an  uncertain 
term  because  of  the  right  of  the  landlord  to 
sell  the  eame,  the  tenant  to  quit  at  the  end 
of  the  then  current  year,  had  a  right  to  harvest 
such  crops  in  the  nature  of  emblements  as  were 
growing  or  unripe  at  the  time  of  the  termina- 
tion of  his  tenancy  by  the  landlord's  sale  of 
the  land  on  which  they  were  growing,  which 
light  could,  be  maintained  not  only  against  the 
landlord,  but  against  his  subsequent  grantee, 
and  such  right  included  the  right  to  remove  the 
straw;    the  lease  being  silent  on  the  subject 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  f)  492-507;  Dec.  Dig.  f 
139.»] 

8.  Landlord  and  Tenant  (i  139*)— Rehovai, 

OF  CBOPS—TEBMI  NATION  OF  LEASE— SAXE  OT 

Land— RjQHTS  of  Purchaser. 

Where  one  purchased  land  held  by  a  tenant 
under  a  lease,  with  knowledge  that  the  tenant 
had  sown  grain  on  the  land,  and  claimed  the 
right  to  harvest  it,  and  the  purchaser  claimed 
no  right  to  the  grain  until  months  after  his 
purchase  and  it  was  fully  understood  between 
the  landlord  and  purchaser  that  the  tenant 
should  be  permitted  to  reap  his  crop  in  consid- 
eration of  a  reduced  price  to  the  purchaser,  the 
purchaser  could  not  restrain  the  tenant  from 
cutting  or  removing  the  grain. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{492-507;  Dec.  Dig.  { 
139.*] 

Appeal  from  Circuit  Court  Cass  County, 
In  Chancery;   L.  Burget  Des  Volgnes,  Judge. 

Bill  by  Guy  M.  Harwood  against  Orlo  J. 
Williams.  From  the  decree,  both  parties  ap- 
peal.   Modified. 

One  Charles  Wetberbee^  being  the  owner 
of  a  farm  of  385  acres  in  Cass  county,  leased 
the  same  to  defendant  on  February  19,  1907. 
The  lease  contains  the  following  among  oth- 
er provisions:  "Term:  April  1st,  1907,  to 
April  Ist  190&  Rent  |650.00,  payable  |200 
Mar.  1st  1907,  and  $450  Jan.  1st  1908.  And 
the  said  par^  of  the  second  part  further 
covenants,  with 'the  said  party  of  the  first 
part,  that  at  the  expiration  of  the  time  men- 
tioned In  this  lease,  to  give  peaceable  pos- 
session of  the  said  premises  to  said  party  of 
the  first  part,"  etc.  On  February  24,  1907, 
Wetherbee  wrote  defendant  as  follows: 
"Dear  Sir:  Your  letter  at  hand,  and  would 
say  you  may  have  the  farm  for  three  years 
on  condition  that  I  reserve  tbe  right  to  sell 
all  or  any  part  during  that  time,  and  you 
agreeing  to  relinquish,  or  give  up,  all  claim 
on  the  part  sold  at  the  end  of  the  current 
year,  during  which  the  sale  Is  made.  You 
may  take  this  letter  to  0.  S.  Jones  of  Mar- 
celluB,  and  have  above  written  in  the  lease, 
or  simply  pin  this  letter  to  your  copy  of  the 
lease  and  preserve  it  just  as  you  wish."  At 
the  time  defendant  went  Into  possession 
there  was  growing  on  the  farm  fall  wheat, 
which  was  harvested  during  the  summer  of 
1907  by  the  out-going  tenant  During  the 
fall  of  1907  defendant  sowed  46  acres  of 
wheat  and  28  acres  ef  rye.  On  November 
1,  1907,  Wetherbee  entered  into  a  contract 
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vlth  complainant  to  sell  131  acres  of  the 
land  Included  in  defendant's  lease,  and  ai>on 
the  land  so  contracted  was  located  all  the 
wheat  and  rye  sown  by  defendant  This  con- 
tract was  followed  by  the  payment  of  the 
consideration  $4^00  and  the  delivery  of  a 
deed  abont  December  1,  1907.  The  deed  con- 
tained a  warranty  against  all  incnmbrances 
"except  a  lease  to  Orlo  J.  Williams,  and  that 
they  will,  and  their  heirs,  executors,  admin- 
istrators shall,  warrant  and  defend  the  same 
against  all  lawful  claims,  whatsoever,  ex- 
cept as  to  the  rights  of  the  said  Orlo  J.  Wil- 
liams, who  Is  now  a  tenant  on  said  land  and 
whose  term  of  tenance  expires  April  1st, 
,1908."  On  December  24,  1907,  complainant 
'served  a  notice  to  quit  on  defendant,  and 
defendant  did  vacate  said  131  acres  pur- 
chased by  complainant  about  April  1,  1908, 
but  at  all  times  claimed  the  right  to  return 
and  enter  upon  said  premises  for  the  pur- 
pose of  removing  the  crops.  In  July,  1908^ 
while  defendant  was  in  the  act  of  harvesting 
the  wheat  and  rye,  complainant  filed  his 
bill  of  complaint  herein,  praying  that  de- 
fendant be  declared  a  trespasser,  and  be  en- 
Joined  from  cutting  or  removing  the  grain. 
Defendant  filed  an  answer  and  cross-bill, 
praying  to  be  declared  the  owner  of  the 
wheat  and  rye.  Including  the  straw,  with 
full  right  to  harvest  and  remove  the  same 
under  bis  lease.  The  grain  was  threshed 
and  sold  under  an  order  of  the  court,  and  a 
decree  entered,  giving  to  the  complainant 
from  the  value  thereof  the  sum  of  $256  and 
all  the  straw,  and  to  the  defendant  the  bal- 
ance, being  the  sum  of  $539.91.  Each  party 
to  pay  certain  q[>eclfled  disbursements,  but 
no  costs  to  be  paid  by  either  party  to  the 
other.  From  this  decree  both  parties  ap- 
peal. 

Argued   before  OSTRANDBR,   HOOKER, 
MOORE,  McALVAY,  and  BROOELE,  JJ. 

B.  B.  Pealer  and  O.  El  Miller,  for  com- 
plainant   Walter  O.  Jones,  for  defendant 

BROOKE,  J.  (after  stating  the  facts  as 
above).  The  first  thing  to  be  determined  is 
the  nature  and  duration  of  the  tenure  of  de- 
fendant There  can  be  no  doubt,  when  the  let- 
ter of  February  24,  1907,  is  considered,  that 
defendant  had  a  written  lease  of  the  entire 
farm  for  a  period  of  three  years,  which 
could  be  defeated,  at  any  time  within  that 
period,  by  the  sale  of  the  whole  or  a  part 
thereof,  in  which  event  the  lease,  as  to  the 
'  portion  sold,  would  terminate  with  the  end 
of  the  current  year.  The  lease  being  silent 
as  to  the  right  of  the  lessee  to  harvest  grain 
sown  before,  but  ripening  after,  the  termina- 
tion of  the  term,  by  sale,  we  will  look  to 
the  situation  of  the  parties  and  the  other 
provisions  of  the  contract  In  the  first  place, 
it  is  to  be  noted  that  when  defendant  enter- 
ed into  possession  on  April  1,  1907,  there  was 
Sraln  growing,  which  was  later  harvested  by 
the  tenant  who  preceded  blm.    Again,  the 


rent  reserved  la  a  substantial  amoont  We 
do  not  believe  It  was  contempUted  by  eltber 
Wetherbee  or  defendant  when  the  contract 
was  entered  into  that  defendant  should  sow 
no  fall  grains,  or.  If  be  did  aov  be  at  the 
peril  of  their  absolute  loss  in  case  of  sale. 
Indeed,  Wetherbee  fully  recognised  defend- 
ant's rights  in  the  premises,  for,  before  en- 
tering into  the  contract  with  complainant, 
he  endeavored  to  purchase  tiw  crop  from 
defendant  for  the  sum  of  |260.  Failing  in 
this,  he  offered  to  reduce  the  selling  price 
to  complainant  from  $5,000  to  $4,800,  which 
proposition  was  accepted  by  complainant, 
and  the  reservatioii  as  to  defendant's  rights 
under  his  lease  was  put  in  the  deed.  The 
record  shows  that  all  the  wheat  and  most 
of  the  rye  was  sown  before  defendant  had 
any  notice  of  the  negotiation  for  the  sale, 
and  that  all  was ,  sown  before  the  consid- 
eration was  paid  asd  the  deed  delivered.  It 
further  shows  conclusively  that  complainant 
knew  at  the  time  he  purchased  that  defend- 
ant had  sown  the  grain  and  claimed  the 
right  to  harvest  it  and  that  he  made  no- 
claim  to  the  wheat  or  rye  until  months  after 
his  purchase.  There  is  evidence  tending  to 
show,  and  we  believe  the  wel^t  of  the  evi- 
dence indicates,  that  It  was  fully  under- 
stood between  Wetherbee  and  complainant 
that  defendant  should  be  permitted  to  reap 
his  crop  in  peace  In  consideration  of  the  re- 
duction in  price  to  complainant  . 

But  neither  complainant's  knowledge  of 
defendant's  claims  nor  his  acquiescence- 
therein  is  controlling  of  the  Issue  here,  al- 
though they  dispose  of  complainant's  de- 
mand for  equitable  relief.  The  defendant 
had  a  clear  legal  right  being  a  tennnt  for  an 
uncertain  term,  to  harvest  such  crops,  in  the 
nature  of  emblements,  as  were  growing,  but 
unripe  at  the  time  of  the  termination  of  his 
tenancy  by  the  act  of  his  landlord.  This 
right  is  one  which  he  may  maintain,  not 
alone  against  bis  landlord,  but  against  the 
subsequent  tenant  or  grantee  of  his  land- 
lord. 2  UnderhiU  on  Landlord  and  Tenant, 
p.  1300,  and  cases  cited;  24  Cyc.  p.  1070,  and 
cases  cited. 

Defendant  lays  claim  to  the  straw,  about 
30  tons,  and,  inasmuch  as  the  lease  is  silent 
upon  the  question,  we  can  see  no  reason' 
for  holding  that  the  straw  Is  not  as  much  a 
part  of  the  crop  as  the  grain  itself.  Bad 
defendant  continued  in  possession,  we  think 
he  would  have  had  a  clear  right  (lu  the  ab- 
sence of  restriction  In  the  lease)  to  sell  and 
remove  the  straw  from  the  premises,  and 
we  are  unable  to  see  how  tiiat  right  iios 
been  lost  through  the  termination  of  his  ten- 
ancy by  the  landlord.  Craig  v.  Dale,  1 
Watts  ft  S.  (Pa.)  509,  37  Am.  Dec.  477;  Fobes 
V.  Shattuck,  22  Barb.  (N.  Y.)  668;  Rank  ▼. 
Rank.  5  Pa.  211. 

It  follows,  therefore,  that  the  decree  of 
the  court  below  must  be  modified  In  the 
following  respects:  The  defendant  will  be 
paid  the  entire  sum  realised  from  the  sale 
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of  the  grain  and  now  on  deposit  with  the 
register  of  the  court.  The  decree  will  fur- 
ttier  provide  for  the  payment  br  the  com- 
plainant to  defendant  of  the  sum  of  $30, 
that  being  the  value  of  the  straw  In  the 
■rtack  at  91  per  ton. 

The  defendant  will  recovier  costs  of  both 
eovrta. 


STATE  V.  LEDBETBB. 
(Supreme  Court  of  Minnesota.    May  20,  1910.) 

(Syllabut  by  the  Court.) 

JXTDOES    (I   46*)  —  DlSQUALIFICATIOir  —  Rei>&- 
TIORBRIP  TO   ATTOBNEY. 

Section  4098,  Rev.  Laws  1905,  relating  to 
the  diiqnalification  of  judges,  construed,  and 
held.  In  accordance  with  Sjoberg  v.  Nordin,  26 
Minn.  SOI,  S  N.  W.  677,  not  to  disqualify  a 
jadge  from  sitting  in  a  case  if  be  be  related 
'within  the  ninth  degree  to  tbk  attorney  of  either 
party. 

[Ed.  Note.— For  otlier  cases,  see  Judges,  Cent. 
I>ig.  I  213;    Dec.  Dig.  |  46.*] 

Appeal  from  District  Court,  Blue  Earth 
County;  J.  H.  Qnlnit  (Substituted  for  A.  TR. 
Pfau,  Sr.),  Judge. 

Emma  Grace  Ledbeter,  indicted  as  Grace 
li),  Iiedbeter,  was  Indicted  for  murder  in  the 
second  degree,  and  entered  a  plea  of  former 
acquittal.  A  demurrer  to  the  plea  was  sus- 
tained, and  the  case  certified.  Order  sustain- 
ing demurrer  reversed,  and  cause  remanded. 

George  T.  Simpson,  George  ,W.  Peterson, 
Walter  A.  Plymat,  and  Harrison  L.  Schmitt, 
for  the  State.  C.  J.  Laurlsch,  A.  R.  Pfau,  Jr., 
and  S.  B.  Wilson,  for  defendant 

START,  C.  J.  On  November  13,  1909,  the 
grand  jury  of  the  county  of  Blue  Earth  re- 
turned to  the  district  court  of  that  county  an 
indictment,  sufficient  In  form  and  substance, 
against  the  defendant  herein,  whereby  she 
-was  accused  of  the  crime  of  murder  in  the 
first  degree,  in  that,  on  May  4,  1009,  within 
such  county,  she  did,  with  the  premeditated 
design  to  efCect  the  death  of  Holland  J.  Led- 
beter, feloniously  kill  and  murder  him.  She 
was  duly  arraigned  and  required  to  plead  to 
such  indictment,  and  pleaded  not  guilty  to 
the  offense  charged  therein.  She  was  then 
placed  on  trial  for  the  offense,  and  the  jury, 
on  December  81,  1909,  returned  a  verdict  of 
not  guilty.  Thereupon  the  court  adjudged 
that  she  be  discharged.  The  judge  who  pre- 
sided at  the  defendant's  trial  was  the  father 
of  one  of  her  attorneys,  who  acted  for  her 
daring  the  triaL  Snch  fact  was  known  at  all 
times  before,  at,  and  during  the  trial  to  the 
Assistant  Attorney  General  and  associate 
coonsd,  who  represented  the  state  and  con- 
ducted the  trial  on  its  behalf ;  but  no  objec- 
tion whatever  was  made  to  the  competency 
of  the  Judge  or  to  his  presiding  at  the  trial. 
On  February  7.  1910,  the  grand  jury  return- 
ed to  the  district  court  another  indictment 


against  the  defendant,  whereby  the  was  ac- 
cused of  the  crime  of  murder  in  the  second 
degree.  The  crime  charged  In  the  first  indict- 
ment was  the  Identical  crime  charged  in  the 
second  Indictment.  .  Upon  being  arraigned 
and  required  to  plead  to  the  second  Indict- 
ment, she  entered  the  plea  of  former  acquit- 
tal  and  jeopardy,  alleging  the  facts  we  have 
stated.  The  state  demurred  to  the  plea,  and 
the  demurrer  was  sustained  by  the  trial 
court,  on  the  ground  that  the  judge  who  pre- 
sided at  the  first  trial  was  disqualified  to  sit 
on  the  trial  of  the  defendant  on  the  first  in- 
dictment, therefore  the  court  was  without 
Jurisdiction,  and  the  trial,  verdict  of  not 
guilty,  and  judgment  of  acquittal  were  abso- 
lutely void,  and  hence  the  defendant  was  nev- 
er in  jeopardy.  The  question  as  to  the  suffi- 
ciency of  the  plea  of  former  jeopardy  was, 
certified  to  this  court  pursuant  to  Rev.  Laws 
1906,  16400. 

The  record  presents  the  questions  whether 
the  trial  court  was  disquallfled,  and.  If  so, 
are  the  verdict  and  judgment  of  acquittal  ab- 
solutely void.  If  the  Judge  was  not  disquali- 
fied, then  the  second  question  Is  here  immate- 
rial. If  the  judge  was  disqualified  In  this 
case.  It  must  have  been  by  virtue  of  some 
clear  and  positive  statute;  for  at  common 
law,  while  a  Judge  could  not  sit  in  his  own 
case,  nor  in  one  In  which  he  had  a  pecuniar}- 
interest,  yet  his  relationship,  by  affinity  or 
consanguinity,  to  a  party  or  bis  attorney,  was 
not  a  disqualification.  It  Is  the  contention  of 
the  state  that  a  judge  Is  expressly  disquali- 
fied by  statute  to  sit  In  any  case  If  he  be  re- 
lated by  consanguinity  or  affinity  within  the 
ninth  degree  to  any  attorney  in  the  case,  and 
if  he  sits  in  such  case  all  proceedliigs  there- 
in, including  the  Judgment,  are  absolutely 
void.  The  statute  relied  upon  is  Rev.  Laws 
1005,  i  4008,  which  reads  as  foUows:  "No 
judge  shall  sit  In  any  cause,  except  to  hear  a 
motion  to  change  the  venue.  If  he  be  Interest- 
ed In  Its  determination,  or  if  he  might  be  ex- 
cluded for  bias  from  acting  therein  as  a  Ju- 
ror. If  he  be  the  only  judge  of  the  court  or 
district,  he  shall  grant  a  change  of  the  venue 
whenever,  upon  a  motion  therefor,  bis  Inter- 
est or  bias  shall  be  made  to  appear,  unleBs 
before  the  motion  is  heard  the  governor  shair 
have  assigned  another  judge  to  try  such 
cause:  Provided,  that  such  sole  Judge  may 
order  the  venue  changed,  upon  his  own  mo- 
tion, whenever  he  shall  deem  it  improper  to 
sit  in  the  cause."  It  would  seem — at  least, 
such  Is  the  view  of  the  writer — that  U  a 
judge,  who  is  disqualified  by  the  statute  to  sit 
in  a  particular  case,  should  do  so,  the  Judg- 
ment would  not  be  void,  but  only  voidable: 
for  the  statute  seems  to  provide  that  the  rem- 
edy In  sudi  cases  must  be  by  motion,  and 
that  a  party  may  not  keep  silent,  and,  if  the 
result  of  the  trial  is  unfavorable  to  him,  pro- 
ceed as  if  there  never  had  been  any  trial. 
The  injustice  of  any  other  construction  of 
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the  statute  Is  Illaatrated  by  the  record  in 
this  case.  It  is  no  answer  to  this  suggested 
construction  that  the  state  could  not  review 
the  decision  of  the  court  on  the  motion  if  un- 
favorable to  it,  for  the  state  has  no  right  of 
review  in  any  criminal  case. 

However,  without  deciding  whether  the 
suggested  construction  be  correct,  we  pass  to 
the  .  consideration  of  the  primary  question 
whether  the  statute  disqualifl^  a  Judge  from 
sitting  in  every  case  in  which  he  might  be 
excluded  for  bias  from  acting  therein  as  a 
Juror.  A  Juror  may  be  excluded  from  acting 
as  such  in  any  given  case  by  a  peremptory 
challenge,  or  for  general  disqualification,  or 
for  implied  bias,  or  for  actual  bias.  The  stat- 
ute under  consideration,  by  the  term  "for 
bias,"  necessarily  eliminates  the  exclusion  of 
a  Juror  by  a  peremptory  challenge  and  a  chal- 
lenge for  general  disqualification.  The  ques- 
tion is,  then,  whether  the  statute  disqualifies 
a  Judge  in  every  case  in  which  he  might  be 
excluded  for  bias,  implied  or  actual.  There 
are  more  than  20  causes  of  challenge  for  im- 
plied bias,  including  relationship  in  the  ninth 
degree  to  the  attorney  of  either  party,  and, 
if  the  offense  be  punishable  by  death,  the  en- 
tertaining of  such  conscientious  opinions  as 
would  prevent  the  Juror  finding  the  defend- 
ant guilty.  A  juror  may  be  excluded  for  any 
one  of  the  20  causes.  He  may  also  be  excluded 
for  actual  bias,  whenever  it  is  shown  to  the 
satisfaction  of  the  triers  that  the  state  of  bis 
mind  in  reference  to  the  case  or  to  either  par- 
ty is  such  that  he  cannot  try  the  issue  impar- 
tially and  without  prejudice' to  the  substan- 
tial rights  of  the  challenging  party.  Rev. 
Laws  1905,  gS  5390,  5391.  Now,  if  by  virtue 
of  the  statute  here  In  question  a  Judge  is  dis- 
qualified from  sitting  in  any  cause  if  be 
might  be  excluded  from  acting  as  a  Juror 
therein  for  either  implied  or  actual  bias,  and 
if  be  does  sit  in  the  case,  even  with  the  con- 
sent of  the  parties,  the  trial  is  a  moot  one, 
and  the  Judgment  absolutely  void,  then  the 
statute  is  a  snare,  a  menace  to  the  constitu- 
tional rights  of  the  citizens,  the  honor  of  fam- 
ilibs,  and  the  legitimacy  of  innocent  children. 
If  such  be  the  proper  construction  of  the  stat- 
ute, then,  in  a  criminal  case,  if  the  Judge 
would  be  subject  to  a  challenge  as  a  Juror 
therein  for  implied  or  actual  bias,  then  the 
defendant,  if  he  is  acquitted,  may  again  be 
put  on  hla  trial  for  the  «ame  offense,  or.  If 
convicted,  he  may  be  discharged  froth  prison 
on  habeas  corpus;  and,  further,  whete  a  di- 
vorce is  granted'  by  a  Judge  so  disqualified, 
and  if  either  party  remarries,  the  marriage  Is 
void,  the  children,  if  any,  are  illegitimate, 
and  an  innocent  woman  Is  a  mother,  but  nev- 
er a  wife.  A  construction  of  the  statute  which 
would  thus  lead  to  legal  and  social  chaos 
ought  not  to  be  accepted,  unless  the  clear, 
certain,  and  posltivei  language  of  the  statute 
makes  its  acceptance  Imperative. 

Th»  legislative  and  Judicial  history  of  the 
statute  indicates  its  correct  construction. 
Section  4  of  chapter  64,  Qen.  St.  1878,  pro- 


vided that:  "No  Judge  of  any  of  the  courts 
of  record  of  this  state  shall  sit  in  any  cause 
In  which  he  is  interested  either  directly  or 
indirectly,  or  in  which  he  would  be  excluded 
from  sitting  as  a  Juror: .  Provided,  however, 
that  such  Interest  shall  not  disqnallfy  sndi 
Judge  from  ordering  a  change  of. venue  In 
any  such  cause;  but  it  shall  be  the  duty  of 
such  Judge,  on  the  application  of  any  party 
desiring  a  ctiange  of  venue  in  such  action,  to 
order  the  same,  upon  a  proper  showing  of 
such  interest  on  the  part  of  the  Judge,  as  in 
other  cases  of  change  of  venue."  When  this 
statute  was  enacted,  the  causes  for  which  a 
juror  might  be  excluded  were  substantially 
the  same  as  they  are  now.  Rev.  Laws  1905, 
f  §  5300,  5391.  This  court.  In  the  case  of  SJo- 
berg  V.  Nordln,  2G  Minn.  501,  5  N.  W.  677. 
construed  the  statute  of  1S78  to  which  we 
have  referred,  and  held  that  the  only  cause 
of  disqualification  of  a  Judge  reached  by  the 
statute  was  a  pecuniary  interest  in  the  event 
of  the  action  to  be  tried,  and  that  a  Judge 
was  not  thereby  disqualified  from  sitting  in 
a  case  where  his  son  was  attorney  for  one  of 
the  parties.  The  scope  and  reason  of  tbe  de- 
cision are  as  follows :  "It  was  evidently  not 
the  purpose  of  this  section  to  prohibit  a  Judge 
from  sitting  in  a  cause,  unless  it  is  one  iix 
which  he  can  sit  or  act  as  a  juror;  for  this 
would  prevent  the  trial  of  all  actions  where 
only  Issues  of  law  are  Involved.  Its  meaning 
Is  obviously  tbe  same  as  though  it  read :  'No 
judge  *  •  ■  *  shall  sit  in  any  cause  iu 
which  he  is  interested  directly  or  indirectly, 
or  in  which,  by  reason  of  such  interest,  be 
would  be  excluded  from  sitting  as  a  Juror.'  A 
pecuniary  interest  in  the  event  of  the  action 
is  the  cause  of  disqualification  Intended  to  be 
reached  by  the  section,  and  not  a  mere  bias 
resulting  from  partiality  or  prejudice  in  fa- 
vor or  against  either  of  the  parties.  •  •  • 
In  reaching  the  conclusion  arrived  at  in  this 
case,  the  court  Is  not  to  be  understood  as  con- 
sidering or  passing  upon  the  question  wheth- 
er, under  our  Constitution,  a  district  judge  is 
or  is  not  disqualified  from  sitting  In  a  cause 
by  reason  of  consanguinity  or  affinity  to  ei- 
ther of  the  parties  to  an  action.  The  extent 
of  the  holding  Is  that  tbe  statute  in  question 
does  not  reach  such  a  case,  nor  the  case  of 
any  relationship  of  that  character  between 
tbe  judge  and  any  of  tbe  attorneys  of  the 
parties." 

This  decision  was  followed  in  the  case  of 
State  V.  District  Court,  50  Minn.  18,  62  N.  W. 
222,  and  cited  with  approval  in  State  v.  Gard- 
ner, 88  Minn.  130,  92  N.  W.  629.  No  change, 
affecting  its  construction,  was  made  in  the 
statute  construed  In  the  Sjoberg  Case  prior  to 
the  adoption  of  Rev.  Laws  1905,  {  4090,  except 
that  by  Laws  1901,  c.  16,  1 1,  it  was  amend- 
ed by  inserting  therein  before  tbe  clause,  "Or 
in  which  he  would  be  excluded  from  acting 
as  a  Juror."  tbe  words  "or  In  wliich  he  is  or 
has  been  counsel  for  either  party  or  any  per- 
son interested  in  the  determination  of  the  ac- 
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tlon."  It  la  clear  that  thla  amendment  did 
not  abrogate  the  rule  of  the  SJoberg  Case, 
and  that  It  did  not  dlaqnallfy  a  Judge  In  ev- 
ery case  in  whldi  he  might  be  excluded  ae 
a  Jnror  for  bias,  actual  or  Implied.  It  fol- 
lows that  when  the  Rerised  Laws  were  adopt- 
ed the  then  existing  statute  did  not  disqual- 
ify a  Judge  In  all  cases,  or  at  all,  except  as 
held  In  the  -SJoberg  Case.  The  only  substan- 
tial change  in  the  language  of  the  existing 
statute,  made  by  the  Bevised  Laws,  was  to 
insert  therein  after  the  word  "exdnded"  the 
-words  "for  bias,"  so  that  the  clause  now 
reads,  "or  if  he  might  be  excluded  for  bias 
from  acting  therein  as  a  Juror."  Here  we 
reach  the  crucial  question:  Did  the  Legis- 
lature Intend  by  the  Insertion  of  the  two  words 
to  radically  change  the  existing  law,  and 
thereby  open  wide  the  door  for  the  evils  we 
have  indicated?  The  presumption  is  that  no 
change  in  the  existing  law  was  intended  by 
the  revision,  unless  the  contrary  clearly  ap- 
pears from  Its  language.  State  v.  Stroscheln, 
99  Minn.  248, 109  N.  W.  235 ;  Becklin  v.  Beck- 
lln,  99  Minn.  807,  109  N.  W.  243;  Evans  v. 
Redwood  FaUs,  108  Minn.  314r^l7, 116  N.  W. 
200. 

Is  it  clear  from  the  language  of  Rev.  Laws 
1905,  I  4008,  that  the  Legislature  Intended 
materially  to  change  the  existing  statute,  the 
naeaning  of  which  had  been  settled  by  the  de- 
cisions of  this  court  for  a  quarter  of  a  cen- 
tury? We  answer  the  question  in  the  neg- 
ative. It  Is  significant  in  this  connection  that 
section  4098  was  passed  by  the  Legislature 
aa  the  revision  commissioners  reported  It,  and 
tbat  they  did  not  In  their  rq>ort  suggest  that 
any  cliange  had  been  made  in  the  existing 
statnte.  It  is  only  fair  to  the  commissioners 
to  assume  that,  if  they  had  Intended  by  the 
words  "for  bias"  radically  to  change  the  ex- 
isting statute,  they  would  have  called  atten- 
tion to  it  in  their  report,  as  they  did  in  oth- 
er cases,  or  at  least  used  the  words  "for  im- 
plied bias."  If  the  three  words  had  been 
used,  instead  of  the  two,  there  would  be  some 
plausible  basis  for  claiming  that  the  intention 
was  only  to'  disqualify  a  Judge  from  sitting 
in  any  cause  if  he  be  interested  in  its  deter- 
mination, or  if  he  might  be  excluded  for  Im- 
plied bias  from  acting  therein  as  a  Juror.  The 
tact,  however,  remains  that  the  words  nsed 
were  "for  bias,"  and  that  the  section  cannot 
be  amended  by  Judicial  construction  so  as  to 
read  "for  implied  bias."  The  section  in  ques- 
tion mnst  be  construed  either  as  radically 
changing  the  existing  statute,  and  disqualify- 
ing a  Judge  whenever  he  might  l>e  excluded 
from  acting  as  a  Juror  for  either  actual  or 
implied  bias,  or  as  a  substantial  re-ensctment 
and  continuation  of  the  existing  statnte  as 
constmed  by  the  court  The  acceptance  of 
tile  first  would  result  in  the  evils  and  absurd- 
ities indicated.  We  cannot  so  construe  the 
section,  for  it  is  reasonably  clear,  from  its 


language  and  its  leglslatlTe  and  Judicial  his- 
tory, that  such  was  not  the  intention  of  the 
Legislatura 

It  follows  that  the  other  alternative  con- 
struction of  the  section  must  be  accepted,  and 
we  so  construe  it  In  reaching  this  conclu- 
sion we  are  not  nnmlndful  that  the  words 
"for  bias"  were  presumably  added  for  some 
purix>8e.  What  the  precise  purpose  was  we 
are  unable  to  say,  unless  it  was  for  technical 
accnracy  by  eliminating  any  possible  sugges- 
tion of  the  exclusion  of  a  Juror  by  a  peremp- 
tory challenge,  or  for  general  disqualification. 
This  suggestion  is  far  more  reasonable  than 
the  assumption  that  the  words  were  used  to 
disqualify  a  Judge  if  he  might  be  excluded 
for  actual  bias,  for  example,  if  the  triers  In 
the  exercise  of  a  sound  discretion  might  find 
tbat  by  reason  of  an  opinion  as  to  the  facts 
or  law  of  the  case  he  would  not  impartially 
try  it,  or  for  implied  bias,  for  example,  if.  In 
a  capital  case,  be  was  conscientiously  oppos- 
ed to  the  death  penalty.  We  accordingly  bold 
that  Rev.  Laws  1905,  {  4098,  does  not  dis- 
qualify a  Judge  from  sitting  in  a  case  where 
be  is  related  within  the  ninth  degree  to  the 
attorney  of  either  party,  that  the  defendant's 
plea  of  former  acquittal  and  Jeopardy  was 
sufficient  in  law  and  fact  and  that  the  order 
!  sustaining  the  demurrer  of  the  state  to  the 
plea  must  be  reversed,  and  the  cause  remand- 
ed, with  direction  to  discharge  the  defendant 
So  ordered. 


STATE   ex    rel.    BOARD    OP    COM'RS    OF 

MEEKER    COUNTY   v.   JOHNSON, 

County  Auditor. 

(Supreme  Court  of  Minnesota.     May  6,  1910.) 

(SyUahut  hy  the  Court.) 

1.  OrFicKEs   (8   110*)  —  Functions   of   Of- 
fice. 

Afi  a  general  rule,  duties  ImxMsed  b^  law 
upon  public  officers  are  functions  and  attnbutes 
of  tlie  office,  not  the  officer. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  %  110.*] 

2.  Drains  (|  84*)— Fiunq  Statement— Dutt 
of  oountt  auditob. 

The  duty  to  make  and  file  &  Hen  state- 
ment in  drainage  proceedings,  under  section  19. 
c.  230.  General  Laws  1905,  is  an  attribute  of 
the  office  of  county  auditor,  and  in  no  sense 
discretionary  with  the  person  holding  tbat  of- 
fice. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  f  84.»] 

8.  Drains  (§  84*)— Lten  of  Countt— Delat 

IN  Filing  Statement. 

A  delay  of  four  years  in  filiuK  such  a 
statement  held  not  fatal  to  the  rights  of  the 
county.  State  ex  rel.  v.  District  Court,  68 
Minn.  242,  71  N.  W.  27,  followed. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  S  84.*1 
4.  Mandamus   (|  63*)  —  GsouNns  —  Compel- 

LINO  PERFOBMANCB  OF   DUTIES  BT  OFFICER. 

Where  an  officer  goes  out  of  office  leaving 
duties  imposed  upon  him  by  law  uni>erformed. 


•For  other  esse*  lee  ssme  topic  snd  section  NUMBER  in  Dec.  *  Am.  Diss.  U07  to  date,  ft  Reporter  Indues 
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the  duty  of  completing  the  same  deTolvee  upon 
his  aucceasor,  and  he  may  be  compelled  by 
mandamiu  to  do  ao. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  i  e3.*) 

5.  MAifDAifUB   (I    151*)  —  PRopBit    Pasties 

Rkspondent. 

All  persons  who  have  a  special  interest 
in  the  subject-matter  of  a  mandamns  proceed- 
ing, and  whose  rights  will  be  collaterally  de- 
termined or  substantially  affected  by  the  judg- 
ment, are  proper  parties  -  respondent,  and  may 
be  heard  therein  in  the  protection  of  their 
rights. 

[Eid.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  (i  281,  292;    Dec  Dig.  |  151.*] 

«.  Makdamtts  (I  151*)— Pbopbr  Pabties  Re- 
spondent. 

In  proceedings  by  mandamus  to  compel 
the  county  auditor  to  make  and  file  a  lien  state- 
ment under  the  drainage  statute  after  the  time 
limited  therefor,  the  owners  of  land  affected 
are  proper  parties  respondent 

[ESd.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  IMg.  tl  2»1.  292;    Dec.  Dig.  (  151.»] 

(Additionai  fifyUaftus  by  the  BditorM  Staff.) 

7.  Drains  (|  36*)— Pboceedihob  to  Estab- 
USB— Afpkai.. 

Under  Oen.  Laws  1905^  c  230.  $  12,  al- 
lowing an  appeal  from  an  order  laying  out  a 
ditch  to  be  talcen  within  20  days  from  date  of 
the  final  order  by  the  county  board,  the  ap- 
peal is  not  limited  or  affected  by  section  19, 
requiring  the  lien  statement  to  perfect  the 
county's  lien  for  money  expended  in  the  work 
to  be  filed  as  soon  as  practicable  after  the 
final   order   is   made. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dfg.   I   36.*]     • 

8.  Mandamus  (|  3*)— PEBrEcmoN  of  I^ain- 
AOK  Lien  bt  Coi;ntt. 

Mandamus  lies  by  the  county  to  perfect 
its  Uen  for  money  expended  on  a  drainage  im- 
provement by  compelling  the  county  auditor  to 
file  a  lien  statement  necessary  for  such  pur- 
pose after  an  insuflicient  one  had  been  filed ; 
no  other  adequate  and  speedy  remedy  at  law 
being  aTsilaUe. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  K  8,  10-34;   Dec.  Dig.  {  3.»] 

Appeal  from  District  Court,  Meeker  Coun- 
ty;  G.  E.  Qvale,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  Board  of  County  Commissioners  of  Meek- 
er County,  against  H.  S.  Johnson,  County 
Auditor,  rtom  a  Judgment  of  dismissal,  re- 
lator appeals.    Reversed  and  remanded. 

L.  K.  Sexton  and  Alva  R.  Uunt,  for  appel- 
lant Albert  F.  Foster  and  H.  S.  McMonagle, 
for  respondent 

BROWN,  J.  Appeal  from  a  Judgment  de- 
nying relator  a  peremptory  writ  of  manda- 
mus. The  facts,  as  disclosed  by  the  record, 
are  as  follows:  Some  time  prior  to  the  year 
1906,  the  board  of  county  commissioners  of 
Meeker  county,  in  proceedings  had  for  that 
purpose,  duly  laid  out  and  ordered  construct- 
ed a  ditch  for  drainage  purposes,  designated 
in  the  record  as  "ditch  No.  17."  The  proceed- 
ings, so  far  as  we  are  adrised  from  the  rec- 
ord, were  in  all  tilings  regular  and  in  compli- 
nnce  with  the  statutes  on  the  subject    All 


lands  affected  and  benefited  by  the  ditdi 
were  properly  assessed  therefor,  and  tlie  final 
order  of  the  Ijoard  so  aaBeasing  tlie  same  was 
filed  with  the  county  auditor.  Tliat  officer, 
in  compliance  with  the  statutes  requiring  tlte 
preparation  and  filing  of  a  verified  statement 
of  such  assessments  (section  19,  c.  230,  Laws 
1905),  made  a  list,  upon  blanks  provided  for 
that  purpose,  of  ail  lands  so  assessed.  The 
list  was  composed,  as  we  understand  from 
the  allegations  of  the  petition  herein,  of  sot- 
en  separate  sheets  of  papw,  upon  the  back  of 
each  of  which  was  a  form  of  acknowledg- 
ment provided  for  by  the  statute.  The  seven 
sheets  were  fastened  together;  but  the  audi- 
tor, instead  of  filling  out  and  signing  the 
blank  acknowledgment  on  the  back  of  ttie 
last  one,  filled  out  and  signed  the  acknowl- 
edgment on  the  back  of  the  first  sheet,  and, 
as  thus  executed,  filed  all  the  seven  sheets 
in  one  package  with  the  register  of  deeds. 
This  was  filed  some  time  in  the  year  1905. 
The  precise  date  is  not  set  out  in  the  record. 
Thus  the  matter  remained  until  May  22, 
1909,  in  the  neighborhood  of  four  years  and 
more,  when  this  proceeding  was  instituted  to 
compel  respondent  Johnson,  county  auditor, 
and  successor  of  the  person  who  held  the  of- 
fice when  the  lien  statement  aforesaid  was 
filed,  to  prepare  and  file  with  the  register  of 
deeds  a  new  statement  covering  all  lands  ben- 
efited by  the  ditch  which  were  not  included 
in  that  statement  Mrs.  Fred  Scbultz,  E^ed- 
erick  Scbultz,  and  John,  Mary,  Lizzie,  and 
Ijouisa  Schultz,  owners  and  persons  having 
an  Interest  in  certain  of  the  lands  to  be  in- 
cluded in  the  proposed  new  Hen  statement, 
were  by  order  of  the  court  below  served  with 
notice  of  the  application  for  the  mandamus, 
to  the  eoA  "that  they  may  have  notice  of  said 
application  and  take  such  steps  as  they  may 
be  advised." 

At  the  hearing  below,  the  respondent,  coun- 
ty auditor,  made  no  appearance  in  opposition 
to  the  relief  demanded;  but  the  Schultzes  ap- 
peared and  by  their  counsel  demanded,  as 
parties  to  tlie  proceeding  and  interested  in 
the  result  thereof,  the  right  to  lie  heard  upon 
the  merits  of  tlie  controversy.  Relator  ot>- 
jected  to  their  participation  or  am>earance, 
and,  upon  its  objection  being  overruled  by  the 
trial  court,  moved  to  dismiss  the  proceeding 
as  to  them.  This  motion  the  court  overruled. 
The  court,  however,  limited  the  rights  of  the 
Schultzes,  permitting  them  to  object  to  the 
sufficiency  of  the  petition  for  the  writ  only, 
and  denying  them  the  right  to  further  con- 
test the  right  of  relator  to  the  relief  prayed 
for.  After  hearing  the  parties  within  the 
limitations  stated,  the  court  made  an  order 
dismissing  the  proceedings,  and  from  a  Judg- 
ment entered  to  that  effect,  relator  appealed. 

Passing  several  minor  objections  to  the  va- 
lidity of  the  proceedings,  raised  by  counsel 
for  the  Schultzes,  which  are  not  fatal  and  do 
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not  require  dlscnssion,  we  come  directly  to 
tbe  principal  qnestlona  presented. 

1.  It  was  contended  In  the  court  below, 
and  again  in  this  court,  that  the  duty  to  pre- 
pare In  proper  form  the  lien  etatemeot  in 
question  waa  Imposed  by  law  upon  tbe  audi- 
tor in  office  at  tbe  time  the  drainage  proceed- 
ings were  concluded  and  the  final  order  of  the 
county  hoard  filed,  and  that  having  failed  to 
do  80  respondent  herein,  his  successor  In  of- 
fice, has  no  duty  to  perform  In  the  premises, 
and  cannot  be  compelled,  by  mandamus  or 
otherwise,  to  complete  the  tmflnlshed  work  of 
bis  predecessor.  As  we  understand  the  rec- 
ord, the  learned  trial  court  concurred  In  this 
contention,  and  thereon,  as  one  of  the  grounds, 
dismissed  the  proceedings.  In  this  we  are 
dear  the  court  was  In  error.  While  It  Is  true 
that  tbe  writ  of  mandamus  will  be  granted 
against  a  public  officer  only  for  the  purpose 
of  enforcing  some  existing  specific  duty.  It  Is 
clear  that  such  duty  existed  In  the  case  at 
bar.  Though  the  drainage  of  wet  and  over- 
flowed land  is  primarily  In  the  Interests  of 
the  public  health  and  general  welfare,  those 
interests  are  not  alone  promoted  by  such 
Improvements.  Private  Interests  are  also  In- 
volved; and  the  lands  benefited,  by  being  re- 
lieved of  their  surplus  water  and  made  suit- 
able for  agricultural  purposes,  are  made  to 
pay  tbe  expense  of  the  Improvement  Tbe 
proceedings  are  all  conducted  by  public  offi- 
cials, whose  duties  are  specifically  defined, 
who  possess.  In  so  far  as  the  question  here 
before  the  court  is  concerned,  no  discretion  In 
their  performance.  The  county  within  which 
a  drainage  ditch  may  be  located  and  estab- 
lished, as  an  agency  of  the  state^  takes  con- 
trol of  the  work  of  construction,  and  advances 
the  necessary  funds  to  complete  the  same,  re- 
imbursing itself  by  assessing,  proportionately 
and  according  to  benefits,  private  property 
Improved  thereby.  The  statute  under  which 
the  drain  in  question  was  established  pro- 
vides for  a  Hen  in  favor  of  the  county  for 
money  paid  out  In  the  work,  and  particularly 
bow  the  same  may  be  acquired  and  perfect- 
ed. In  the  matter  of  perfecting  the  lien,  tbe 
officers  charged  with  duties  respecting  tbe 
same  act  as  agents  of  the  county,  and  tbe 
performance  thereof  is  made  absolute,  and 
not  dependent  In  any  measure  upon  their  dis- 
cretion. Section  19  Imposes  upon  tbe  county 
auditor,  as  soon  as  practicable  after  the  entry 
of  tbe  final  order  of  the  county  board,  tbe 
spedflc  duty  to  make  and  file  with  tbe  reg- 
ister of  deeds  a  lien  statement  in  the  form 
and  manner  ther^n  prescribed. 

The  duty  so  imposed  Is  an  attribute  of  the 
office,  not  one  personal  to  the  officer,  to  be 
performed  or  not  in  his  discretion.  Mechem 
on  Pub.  Off.  037;  State  ex  rel.  v.  Holgate, 
107  Minn.  71, 119  N.  W.  792.  Certain  official 
duties  might  In  particular  cases  be  construed 
as  discretionary,  and  therefore  personal  to  a 
particular  Incumbent;  but  such  Is  not  tbe 
■Ituation  here  presoited.   The  case  at  bar  Is 
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controlled  by  the  general  rule  that  duties 
Imposed  upon  public  officers  are  functions 
and  attributes  of  tbe  office,  not  of  the  officer, 
and  performable  by  whomsoever  may  hold 
the  office  at  a  time  when  they  may  lawfully 
be  performed.  The  protection  of  the  Inter- 
ests of  the  county  in  the  case  at  bar  required 
the  filing  of  the  Uen  statement,  and  the  duty 
to  file  It  was  absolute  and  unconditional.  It 
was  one  of  the  unperformed  duties  of  the 
office  when  respondent  became  the  incum- 
bent thereof,  and  it  then,  by  virtue  of  his  of- 
ficial character,  became  his  duty  to  perform 
It,  and  he  may  be  compelled  to  do  so. 

We  need  not  stop  to  Inquire  whether  a 
mistake  In  the  performance  of  some  duty  im- 
posed upon  a  public  officer  may  be  corrected 
In  this  manner.  The  writ  is  not  sought  for 
that  purpose.  No  mistake  in  tbe  statement 
actually  filed  Is  complained  of  or  sought  to 
be  corrected.  As  to  the  lands  affected  by  the 
ditch  and  assessed  for  benefits,  not  included 
on  the  first  page  of  the  statement  filed  with 
the  register  of  deeds,  there  was  no  state- 
ment, and  the  county  acquired  no  Hen.  The 
situation  is  precisely  as  though  the  one  sheet 
had  been  filed  by  the  county  auditor.  In  re 
Meeker  County  v.  Mrs.  I'red  Schultz,  125  N. 
W.  901.  It  amounted,  not  to  a  mistake  In  tbe 
list  filed,  but  to  an  omission  on  tbe  part  of 
the  officer  then  in  office,  as  to  lauds  not  In- 
cluded therein,  to  comply  with  the  statute 
at  all. 

2.  It  is  further  contended  that'  respondent, 
conceding  authority  to  do  so  If  timely  exer- 
cised, could  not  legally  file  a  new  lien  state- 
ment at  this  time,  because  tbe  county  had 
lost  Its  right  to  perfect  Its  Hen.  This  is 
founded  upon  the  provisions  of  section  19  of 
the  drainage  statute,  which  requires  the 
statement  to  be  prepared  and  filed  "as  soon 
as  practicable"  after  the  final  order  laying 
out  tbe  ditch  Is  made  by  the  county  board. 
The  point  Is  that  the  statute  grants  to  tbe 
county  a  reasonable  time  within  which  to 
perfect  Its  Hen,  and  that  the  delay  here 
shown,  over  four  years.  Is  unreasonable,  and 
a  bar  to  further  proceedings.  This  question 
Is  disposed  of  adversely  to  the  contention  of 
counsel  by  the  case  of  State  ex  rel.  v.  Dis- 
trict Court,  68  Minn.  242,  71  N.  W.  27.  That 
case  Involved  an  assessment  for  local  Im- 
provements In  the  dty  of  St  Paul.  The  dty 
charter  required  an  application  of  the  dis- 
trict court  for  an  order  confirming  the  as- 
sessment when  completed.  The  charter  fur- 
ther provided  that,  whenever  an  application 
for  confirmation  should  be  denied  for  any 
cause,  the  city  treasurer  should  proceed  "with- 
out unnecessary  delay"  to  cause  a  new  assess- 
ment to  be  made.  The  application  for  Judg- 
ment In  that  case  having  been  denied  by  the 
district  court,  the  city  treasurer  delayed  near- 
ly five  years  before  making  a  new  one,  as  re- 
quired and  permitted  by  the  charter.  The 
court  held  the  delay  not  fatal. 

3.  It  is  further  contended  that  the  Schultsea 
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had  loet  their  right  to  appeal  from  the  ordor 
laying  oat  the  ditch  by  the  failure  of  the 
auditor  to  file  with  the  register  of  deeds  a 
IHToper  Hen  statement  within  the  time  requir- 
ed. This  contention  Is  not  sound.  Section  12 
at  the  drainage  act  provides  that  an  appeal 
from  an  order  laying  out  a  ditch  shall  be  tak- 
en within  20  days  from  the  date  of  the  final 
order  by  the  county  board.  The  time  within 
which  to  appeal  commences  to  run  at  that 
time^  and  it  Is  not  limited^  or  In  any  way  af- 
fected, by  the  provisions  of  section  19,  re- 
quiring the  Hen  statement  to  be  filed  "as 
soon  as  practicable"  after  the  final  order  Is 
made.  So  that  the  failure  to  file  the  Hen 
statement  In  no  way  interfered  with  the  right 
of  appeal  from  the  order  laying  out  the  ditch. 

4.  It  Is  further  contended  that  relator  has 
a  speedy  and  adequate  remedy  at  law  for  the 
relief  demanded,  and  ther^ore  that  manda- 
mus will  not  lie.  We  do  not  concur  In  this 
contention.  Our  consideration  of  this  branch 
of  the  case  suggests  no  other  method  or  pro- 
cedure by  which  the  county  may  perfect  Its 
lien  for  this  Improvement,  If  It  Is  entitled  to 
one.  Statutory  liens  can  be  perfected  only 
in  the  manner  prescribed  by  the  statutes  cre- 
ating and  providing  therefor,  and  then  only 
when  the  statute  Is  strictly  compiled  with. 
We  know  of  no  rule  which  would  permit  a 
court  of  equity  to  relieve  a  party  In  a  case  of 
this  kind  from  a  compliance  with  the  statute, 
and  it  follows  that  the  equitable  action  which 
counsel  stated  on  the  oral  argument  had  been 
brought  by  the  Schultzes  against  the  county 
and  the  county  auditor  respecting  this  ditch 
and  the  asserted  lien  of  the  county  is  not  the 
speedy  and  adequate  remedy  whl<di  precludes 
the  right  of  mandamus. 

5.  This  disposes  of  all  questions  requiring 
special  mention  and  results  in  a  reversal  of 
the  judgment  appealed  from,  for  the  reason 
that  the  court,  on  the  facts  stated,  should,  in 
the  absence  of  some  valid  defense  on  the  part 
of  the  Schultzes,  have  granted  the  relief  pray- 
ed for.  In  view  of  this  situation  and  a  prob- 
able new  trial,  It  is  proper  to  dispose  of  an- 
other question  presented  by  the  record  and 
discussed  to  some  extent,  namely,  the  right  of 
the  Schultzes  to  be  heard  upon  the  merits  of 
the  questions  Involved.  The  court  below,  as 
already  stated,  limited  their  right  In  this 
respect  to  an  objection  to  the  sufficiency  of 
the  relator's  proceedings.  In  this  we  think 
the  court  erred.  'It  is  laid  down  as  a  general 
rule  that  all  persons  who  have  a  special  in- 
terest in  the  subject-matter  of  mandamus  pro- 
ceeding, and  whose  rights  will  be  collateral- 
ly determined  or  substantially  aCTected  by  a 
Judgment  awarding  a  writ  therein,  may  prop- 
erly be  Joined  as  parties  respondent.  26  Cyc. 
415;  State  ex  rel.  v.  Railway  Co.,  39  Minn. 
219,  89  N.  W.  153;  State  v.  Cranney,  30 
Wash.  594,  71  Pac.  50;  State  v.  Land  Com'rs, 
T  Wyo.  478,  63  Pac.  292;  Chappell  r.  Rogan, 
94  Tex.  492,  62  R.  W.  .5.'»);   Powell  v.  People, 
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117.  In  other  words,  that  third  persons  so 
Interested  and  likely  to  be  alTected  by  the 
result  are  proper  parties  to  the  proceeding. 
We  need  not  stop  to  inquire  whether  under 
our  statutes  they  are  necessary  parties;  for 
It  Is  clear  that  they  may,,  under  our  practice, 
be  made  parties,  to  the  end  that  the  whole 
controversy  may  be  determined  In  one  action, 
and,  when  so  brought  in,  they  have  a  right  to 
be  heard  fully  and  completely,  and  may  in- 
terpose any  defense  proper  to  be  heard  and 
considered.  In  this  case,  the  writ,  if  granted 
and  complied  with  by  the  county  auditor  by 
filing  a  lien  statement,  would  result  in  incum- 
bering the  land  of  the  Schultzes,  casting  a 
cloud  thereon,  and  if,  for  any  reason,  the 
county  has  not  a  valid  rl(^t  to  now  perfect 
its  lien,  would  materially  and  sabstantially 
afTect  their  legal  rights.  This  furnishes  a 
sufficient  basis  for  their  appearance  to  con- 
test the  validity  of  the  asserted  rights  of  the 
county,  and  we  hold  that  they  have  the  right 
to  present  any  objections  now  available  to 
them  as  reasons  why  the  county  has  at  this 
time  no  legal  right  to  prepare  and  file  th^  lien 
statement  They  could  not,  of  course,  urge 
any  ground  which  should  have  been  present- 
ed by  an  appeal  in  the  drainage  proceeding. 
But  such  other  objections  as  may  be  open  to 
them,  and  which  go  to  the  validity  of  the  as- 
serted lien,  they  may  be  heard  upon.  In  this 
view.  It  is  dear  that  the  trial  court  properly 
overruled  relator's  attempt  to  eliminate  the 
Schultzes  from  further  consideration  in  the 
premises  by  the  attempted  dismissal  of  the 
proceeding  as  to  them. 

Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  harmony  with 
the  views  herein  expressed;  and  in  view  of 
the  particular  result,  both  parties  having  in 
a  measure  succeeded,  no  statutory  costs  will 
be  allowed. 


STATE  ex  rel.  RINNB  v.  QERBER',  Sheriff. 
(Supreme  Court  of  Minnesota.    May  20,  1910.) 

(Bylldbut  by  ihe  Oourt.) 

1.  Indictkbnt  and  Informatioit  (I  87*)  — 
SuFFiciKNCT— Date  of  Oriice. 

The  date  on  which  a  crime  is  charged  in 
an  Indictment  to  have  been  committed,  when  not 
an  eesential  element  of  the  crime  itself,'  is  not 
material. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ||  244-255;  Dec. 
Dig.  §  87.»] 

2.  Indictment  and  Infobuation  (|  87*)  — 
Date  of  Cbimb— AiXEOA-noNS. 

It  is  sufficient  to  charge  the  crime  to  have 
been  committed  on  some  specified  date  prior  to 
the  finding  of  the  Indictment.  This  win  admit 
proof  of  its  commiBsion  on  any  date  during  the 
period  covered  by  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g{  244-255;  Dec 
Dip.  §  87.*] 
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3.  EzTBADiTzoir  (I  SO*)— "FuamvK  nou  Jus- 
tice." 

A  person  who  departs  from  a  Jnrisdictlon 
mfter  having  committed  an  act'  In  furtherance 
of  a  crime  snbseqnently  consummated  Is  a  "fu- 
(itive  from  jostice"  and  subject  to  extradition. 
[Ed.  Note. — ^For  other  cases,  see  Bxtradition, 
Gent  Dig.  {  32;   Dec.  Dig.  |  80.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  *,  pp.  2995,  2»B6.] 

Lewis  and  Jaggard,  JJ.,  dissenting. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Oscar  Hallam,  Jndgei 

Application  by  the  State,  on  the  relation  of 
August  Rinne,  for  a  writ  of  habeas  corpus 
to  William  A.  Oerber,  ShertfT.  Writ  discharg- 
ed, and  relator  appeals.    Afllrmed. 

Schmidt  &  Newman,  for  appellant  George 
T.  Simpson,  Atty.  Gen.,  Geo.  W.  Peterson, 
Asat  Atty.  Oen.,  and  H.  IJk  Rockwood,  Co. 
Atty.,  for  respondent 

BROWN,  J.  Relator,  formerly  a  resident 
of  the  state  of  Iowa,  with  a  wife  and  family 
8tiU  residing  In  that  state,  was  indicted  by 
the  grand  jury  of  the  county  of  his  former 
residence  and  formally  charged  with  the  de- 
sertion of  his  said  wife,  a  crime  under  the 
laws  of  Iowa.  Being  within  this  state,  the 
CiOTemor  of  the  state  of  Iowa  made  In  due 
form  of  procedure  requisition  for  his  arrest 
and  surrender  to  the  authorities  of  that  state 
for  trial  under  said  Indictment  The  requisi- 
tion was  honored  by  the  Governor  of  this 
state,  and  a  warrant  was  Issued  for  relator's 
apprehension  and  return.  He  was  arrested 
thereunder,  and  thereupon  sued  out  a  writ  of 
habeas  corpus,  which,  after  bearing  in  the 
court  below,  was  discharged,  and  relator  re- 
manded to  the  custody  of  respondent  Relat- 
or appealed. 

On  the  receipt  of  a  requisition  for  the  ex- 
tradition of  a  person  charged  with  crime,  it 
Is  the  duty  of  the  executive  upon  whom  made 
to  inquire  and  determine  (1)  whether  the 
person  sought  stands  charged,  in  proper  form, 
with  a  crime  committed  In  the  demanding 
state;  and  (2)  whether  the  person  demanded 
Is  a  fugitive  from  the  justice  of  that  state. 
If  these  matters  be  answered  in  the  affirm- 
ative, a  warrant  of  extradition  will  issue. 
When  issued,  the  warrant  is  prima  facie  evi- 
dence of  the  existence  of  the  essential  facts, 
t>nt  may  be  overcome  on  habeas  corpus  by 
the  person  charged.  In  the  case  at  bar,  the 
warrant  of  the  Governor  recites  that  relator 
Is  charged  by  Indictment  of  the  grand  jury  of 
Floyd  county,  Iowa,  with  desertion,  a  crime 
under  the  laws  of  that  state.  No  question  is 
made  but  that  desertion  is  a  crime  in  Iowa, 
and  the  warrant  of  the  Governor  becomes 
condnsive  upon  the  subject  The  warrant  al- 
so recites,  and  the  Governor  so  found,  that 
relator  Is  a  fugitive  from  the  justice  of  that 
state.  This  finding  Is  challenged  by  relator, 
and  this  presents  the  sole  ground  upon  which 


he  seeks  his  discharge.  We  come,  then,  di- 
rectly to  that  question. 

The  facts,  either  shown  by  the  evidence  or 
conceded  by  the  parties,  are  as  follows:  Re- 
lator was  formerly  a  resident  of  the  state  of 
Iowa,  where  he  resided  with  his  wife  and 
family.  His  true  name  Is  August  Rinne. 
He  came  to  this  state  from  his  home  In  Iowa, 
leaving  his  wife  and  family  in  that  state,  and 
took  up  his  residence  in  this  state  some  time 
In  AprU,  1909.  Upon  his  arrival  here  he 
changed  his  name  to  August  Franklin,  and 
has  been  known  here  under  that  name,  it 
is  admitted  that  he  "left  with  his  wife,"  on 
departing  from  that  state,  a  sum  of  money 
which  be  bad  on  deposit  In  a  bank  (tbe 
amount  Is  not  agreed  to),  and  that  his  wife 
has  since  occupied  a  home  owned  bj  him  at 
Charles  City,  Iowa.  He  had  not  been  indict- 
ed or  otherwise  charged  with  crime  prior  to 
his  departure  from  that  state.  He  Claims  to 
have  come  to  this  state  with  the  consent  of 
his  wife,  and  it  was  agreed  that  he  would  so 
testify.  He  also  claims  that  before  coming 
here  he  gave  his  wife,  in  addition  to  the 
money  on  deposit  in  the  bank  already  refer- 
red to,  a  promissory  note  against  his  wife's 
cousin  for  $1,100,  an  automobile,  outstanding 
accounts  amounting  to  from  $100  to  $150, 
household  furniture,  and  $40  in  cash,  that 
since  he  came  to  'Minnesota  be  has  remitted 
to  her  about  $100,  and  that  she  has  never  re- 
quested him  to  support  her. 

1.  The  indictment  lays  the  date  of  tbe  al- 
leged crime  on  "March  8,  1910,  and  prior 
thereto."  It  Is  conceded  that  relator  was 
In  Minnesota  on  that  date,  and  had  been  for 
nearly  a  year  prior  thereto.  In  view  of  this 
situation,  it  is  the  contention  of  the  relator 
that  it  conclusively  appears  that  be  was  not 
a  fugitive  from  justice  from  the  state  of 
Iowa,  either  at  the  time  the  indictment  was 
returned  against  him  or  on  the  date  of  the 
alleged  crime;  that  he  was  not  then  within 
tbe  state  of  Iowa,  and  could  not  have  commit- 
ted the  alleged  crime  at  that  time.  The  con- 
tention Is  not  sound.  We  are  not  advised  of 
the  provisions  of  the  Iowa  statutes  pertinent 
to  the  particular  question.  We  do  not  take 
Judicial  notice  thereof,  and  the  common-law 
rule  prevails.  At  common  law  It  Is  necessary 
In  an  indictment  to  charge  the  offense  alleged 
to  have  been  committed  on  a  day  certain,  and 
this  is  perhaps  the  general  rule  by  statute 
In  most  of  tbe  states.  But  where  tbe  time  Is 
not  of  the  essence  of  tbe  offense  itself,  it  is 
uniformly  held  sufficient  to  charge  it  to  have 
been  committed  on  any  day  previous  to  find- 
ing the  indictment  and  during  the  time  with- 
in which  tbe  crime  may  be  prosecuted.  State 
V.  New,  22  Minn.  76 ;  22  Cyc.  813.  Tbe  charge 
in  this  case  Is  that  relator  deserted  his  wife 
on  the  8tb  day  of  March,  1910,  and  prior 
thereto.  It  is  clear  that  under  this  allega- 
tion tbe  state  could  prove  the  offense  to  have 
been  committed  at  any  time  during  tbe  period 
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coTwed  by  the  statute  of  limitations  for  tlie 
prosecution  of  the  offense.  Tbls  rule  is  well 
settled  by  the  authorities.  1  Bishop  on  Cr. 
Pro.  400;  Vane's  Case,  J.  Kel.  16;  State  t. 
Rundlett.  33  N.  H.  70;  State  t.  Gray,  38  Ma 
353;  Com.  y.  Kelly,  10  Cusb.  (Mass.)  69; 
Slate  T.  Gurley,  33  Iowa,  358 ;  State  t.  Mun- 
soa,  40  Conn.  475;  State  v.  Tissing,  74  Mo. 
72;  Ooni.  t.  Sego,  125  Mass.  210;  Cohen  t. 
State,  32  Ark.  220.  It  was  conceded  on  the 
argument  that  the  limitation  for  the  prosecu- 
tf<m  et  crimes  of  the  character  of  that  here 
charged  is,  ander  the  Iowa  statutes,  the 
period  of  three  years,  during  the  greater  part 
of  which  time,  prior  to  the  date  laid  in  the 
iodtctment,  defendant  was  confessedly  within 
that  state.  So  that  the  precise  date  named 
In  the  indictment  Is  not  material,  for  the 
state  may  prove  the  offense  to  have  been 
committed  at  a  time  when  relator  was  within 
that  state. 

2.  It  is  also  contended  that  relator  depart- 
ed from  his  home  In  Iowa  with  the  consent  of 
hia  wife,  that  he  did  not  desert  her,  and  is 
not,  therefore,  a  fugitive  from  Justice.  He 
offered  to  prove,  in  support  of  this  contention, 
that  at  the  time  he  came  away  he  left  some 
money  with  his  wife,  and  that  she  has  since 
occupied  a  dwelling  owned  by  him,  and,  fur- 
tlier,  that  he  has  sent  her  money  since  com- 
ing her&  All  this  goes  to  the  matter  of  hia 
goiit  or  innocence,  a  question  exclusively  for 
the  Iowa  courts  to  determine.  A  person 
charged  with  grand  larceny.  In  resistlDg  ex- 
trnditloa  proceedings,  might  with  equal  force 
c-oateud  that  he  was  not  a  fugitive  from  Jus- 
tice, l>ecause  he  took  and  appropriated  the 
money  charged  to  have  been  stolen  with  the 
conaent  of  the  owner.  The  question  of  guilt 
or  innocence  cannot,  upon  habeas  corpus,  be 
Inquired  into  in  requisition  proceedings.  Nor 
does  the  fact  that  the  Iowa  statutes  make 
nonsupport  an  essential  element  of  the  crime 
of  desertion,  and  that  there  was  not  in  the 
case  at  bar  a  failure  to  support  until  after 
relator  came  to  Minnesota,  determine  con- 
clnslvdy  that  he  is  not  a  fugitive  from  jus- 
tlca  The  crime  of  desertion,  as  defined  by 
the  Iowa  law,  is  necessarily  continuing.  It 
cannot  be  committed  by  one  act,  but  only  by 
a  continued  series  of  acts  or  failure  to  ren- 
der the  support  every  husband  owes  his  wife 
and  family,  and  which  the  law  commands  of 
those  unwilling  voluntarily  to  so  provide.  If 
relator  intended  at  the  time  of  bis  departure 
to  abandon  his  wife,  a  question  for  the  Iowa, 
court  he  is  a  fugitive  from  justice,  even 
though  only  by  his  sui>sequent  conduct  in  this 
state  and  failure  to  support  did  the  crime 
cbnrsed  become  complete.  It  is  a  well-settled 
doctrine  that  a  person  who  departs  from  a 
Jurisdiction  after  having  committed  an  act  in 
furtlierance  of  a  crime  subsequently  consum- 
mated is  a  fugitive  from  Justice  and  subject 
to  extradition.  In  re  Sultan,  115  N.  C.  57,  20 
S.  B.  37S.  28  li.  R.  A.  284,  44  Am.  St  Rep. 
433:  In  re  Cook  (O.  C.)  49  Fed.  833.  It  is 
quite  probable  that  the  Iowa  court  will  con- 


strue the  act  of  relator  In  paying  money  to 
bis  wife,  his  immediate  appearance  thereaft- 
er In  St  Paul  under  the  assumed  name  of 
August  E'ranklin,  in  connection  with  such  evi- 
dence as  may  be  produced  relative  to  his  buI>- 
sequent  conduct  In  so  far  as  referring  to  his 
failure  to  support  her,  and  submit  to  the  jury 
to  say  whether  on  the  day  of  his  departure 
from  Iowa  he  intended  to  and  did  commit  the 
crime  of  desertion.  That  he  then  committed 
an  act  in  furtherance  of  the  crime,  and  whicb 
by  his  subsequent  conduct  was  finally  con« 
summated,  seems  quite  clear. 

If  we  are  not  right  in  this  conclusion,  then 
the  wife  deserter  who  adopts  the  method  pur- 
sued by  rdator  must  go  unwhipped  of  Jus- 
tice ;  for  It  is  an  easy  matter  for  one  intend- 
ing to  abandon  his  wife  to  provide  her  with 
a  sum  of  money  sufficient  for  present  neces- 
sities, and  then  flee  to  an  adjoining  state  and 
conceal  himself  under  an  assumed  name.  ^Y'e 
are  not  prepared  to  concede  that  the  lawa 
may  be  thus  evaded. 

Order  affirmed,  and  writ  discharged. 

LEWIS,  J.  I  dissent  August  Rinne  should 
not  be  surrendered  to  the  authorities  of  the 
state  of  Iowa,  unless  be  was  a  fugitive  from 
Justice  at  the  time  he  entered  this  state  on 
the  8th  of  April,  190&  He  was  charged  with 
having  committed  the  crime  of  desertion,  and 
the  Iowa  statute  upon  that  subject  reads: 
"Every  person  who  shall,  without  good  cause, 
willfully  neglect  or  refuse  to  maintain  or  pro- 
vide for  his  wife,  she  being  in  a  destitute  con- 
dition, or  who  shall,  without  good  cause,  aban- 
don his  or  her  legitimate  or  legally  adopted 
child  or  children  In  a  destitute  condition,  or 
shall,  without  good  cause,  wlllfally  neglect  or 
refuse  to  provide  for  such  child  or  children 
they  being  in  a  destitute  condition,  shall  be 
deemed  guilty  of  desertion  and,  upon  convic- 
tion, shall  be  punished  by  imprisonment  in 
the  penitentiary  for  not  more  than  one  year, 
or  by  imprisonment  in  the  county  Jail  for  not 
more  than  six  months." 

Conceding  that,  in  proceedings  by  habeas 
corpus,  the  court  will  not  inquire  into  the 
question  of  the  guilt  or  innocence  of  the  of- 
fense, yet  the  very  object  of  the  writ  and 
hearing  is  to  determine  whether  or  not  the 
accused  is  a  fugitive  from  Justice.  In  tliis 
case  it  was  conceded  in  open.court  that  Rinne 
was  indicted  under  the  Iowa  statute  above 
quoted,  and  in  order  to  determine  whether  be 
was  a  fugitive  from  Justice  on  the  8th  day  of 
April.  1908,  it  was  competent  for  him  to  show 
for  what  purpose  be  entered  the  state  of 
Minnesota.  This  evidence  was  not  directed 
to  the  issue  of  his  guilt  or  innocence  of  the 
crime  charged,  but  to  the  question  whether  he 
was  a  fugitive  from  Justice.  It  conclusively 
appears  from  the  evidence  that  prior  to  the 
time  he  entered  the  state  of  Minnesota,  he 
had  not  failed  to  provide  for  his  wife  and 
children,  and  hence  he  was  not  a  fugitive 
from  Justice.  If  the  offense  was  not  commit- 
ted in  Iowa,  his  subseiiuent  conduct  in  this 


Digitized  by 


Lioogle 


Mlnn^ 


8TATB  V.  FLEETWOOD. 


485 


state  does  not  relate  back  to  the  time  be  left 
bis  borne  with  his  wife's  consent 

JAGGARD.  J.     I  agree  In  the  conclusion 
reached  by  Mr.  Justice  LEWIS. 


STATE  V.  FLEETWOOD.t 
(Supreme  Court  of  Minnesota.    May  18,  1910.) 

(Syllabu*  hy  the  Court.) 

1.  IiABCSNY    ({  65*)— EVIDENCB. 

The  eTidence  was  sufficient  to  justify  the 
Jury  In  finding  beyond  a  reasonable  doubt  that 
appellant  was  gnllty  of  gnnd  larceny  in  the 
serond    decree. 

[Ei.  Note.— For  other  eases,  see  Larceny,  Dec 
Dig.  S  65.*] 

2.  Lab(xnt  (I  66*)— Etidkncb. 

Appellant  haying  admitted  that  under  an 
assiiraea  name  he  ordered  certain  merchandise 
of  the  same  character  as  that  described  in  the 
indictment,  from  a  Chicago  mercantile  house, 
and  that  the  goods  were  transported  and  de- 
livered as  directed  by  him  at  Albert  Lea,  It  was 
not  Incumbent  upon  the  state  to  prove  the 
•peciflc  steps  in  filling  the  order  and  trans- 
porting the  goods;  nor  was  the  state  required 
to  proye  that  the  railway  line  over  w^ich  the 
goods  were  shinped  w«s  that  of  a  corporation 
•Inly  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec. 
IJig.  {  55.*] 
8.  CannNAL  Law  (J  378*)— Othkb  CSrimes— 

KVIDENCE. 

Appellant  having  stated,  on  his  direct  ex- 
nmination  in  defense,  that  he  had  never  before 
bt»en  arrested,  it  was  not  error  for  the  state  to 
prove  that  he  had  been  arrested  and  charged 
with  the  commission  of  a  crime  on  a  previous 
occasion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
r^w.  Cent  Dig.  |  842;    Dec.  Dig.  |  878.*] 

4.  Criminai.  Law  (|  761*)— Instructions. 

The  evidence  was  conclusive  that  the  value 

of  the  stolen  goods  was  more  than  $25.   and 

tbe  court  did  not  err  in  so  instructing  tlie  juiy. 

[Ed.    Note.— For    other   cases,    see    Criminal 

Law,  Cent  Dig.  f  1765;    Dec.  Dig.  {  701.*] 

Appeal  from  District  Court,  Freeborn  Coun- 
ty;  Nathan  Eingsley,  Judge. 

Everett  L.  Fleetwood  was  convicted  of 
larceny,  and  appeals.    Affirmed. 

Mayland  ft  Peterson,  for  appellant  George 
T.  Simpson  and  N.  E.  Peterson,  for  tbe  State. 

LEWIS,  J.  Appellant  was  22  years  old, 
married,  and  resided  at  Albert  Lea.  He  was 
Indicted  for  the  crime  of  grand  larceny  in  tbe 
first  d^ree,  charged  with  having  stolen  In 
tbe  nighttime  from  the  freight  depot  of  tbe 
Cblcago,  Milwaukee  &  St  Piiul  Railway  Com- 
paay  at  Albert  Lea,  a  certain  shotgun,  a  vio- 
lin, and  other  articles  of  merchandise.  He 
bad  lived  In  Albert  I^ea  six  months  in  1908, 
and  part  of  that  time  was  employed  as  a 
bmkeman  on  tbe  Chicago,  Rock  Island  & 
Paciflc  Railroad  Company,  and  during  a 
couple  of  months  bad  also  done  clerical  work 
'  ;it  the  freight  depot  of  the  Chicago,  Milwau- 
kee tc.  St.  Paul  Railway  Company  at  Albert 


Lea.  He  bad  formerly  been  a  telegraph  oper- 
ator In  Indiana  for  the  Big  Four  Railway 
Company,  and  had  also  held  the  position  of 
agent  for  one  of  the  express  companies.  Ap- 
pellant admitted  that  during  August  1908^ 
while  living  at  Albert  Lea,  be  sent  a  written 
order,  under  the  name  of  B.  H.  Hanson,  to> 
Sears,  Roebuck  &  Co.,  of  Chicago,  for  cer- 
tain merchandise.  It  was  shown  at  the  trIa^ 
that  the  order  was  Oiled  and  shipped  to  B. 
H.  Hanson  at  Albert  Lea  over  tbe  Ghicogo, 
Milwaukee  ft  St  Paul  Railway  Company, 
and  duly  received  by  that  company  at  Its 
freight  depot  there  on  September  7, 1908,  and 
was  lost  A  part,  at  least,  of  the  goods  in 
question,  were  afterwards  recovered  In  ap- 
pellant's bouse,  and  corresponded  with  the 
goods  shipped  and  received  at  the  freight 
depot  and  described  in  the  indictment  The 
state  having  failed  to  prove  that  the  goods 
had  been  taken  out  of  any  building,  the  court 
charged  the  Jury  that  the  offense  committed 
by  appellant  if  any,  was  the  crime  of  grand 
larceny  In  the  second  degree,  and  ttie  Jury 
found  him  guilty  «f  that  crime. 

Tbe  state  produced  evidence  sufficient  to 
show  beyond  a  reasonable  doubt  that  the 
goods  shipped  by  Sears,  Roebuck  ft  Co.  to 
Albert  Len  over  the  Chicago,  Milwaukee  & 
St  Paul  Railway  In  response  to  the  Hftnson 
order  were  found  In  apiiellant's  possession. 
It  was  clearly  proven,  from  such  books  of 
record  as  were  kept,  that  the  goods  were 
checked  out  of  the  Chicago  house,  delivered 
to  the  Milwaukee  Company  at  Clilcago,  and 
by  It  transported  and  delivered  at  the  Albert 
Lea  freight  depot  Such  being  the  case,  it 
was  not  necessary  to  trace  step  by  step  the 
method  of  assemt)IIng,  charging,  and  shipping 
the  goods  from  the  several  deimrtments  of 
Sears,  Roebuck  ft  Co.  Appellant  dM  not 
base  bis  defense  on  the  ground  that  the  goods 
had  not  been  shipped  and  delivered  at  Al- 
bert Lea  In  response  to  the  Hanson  order. 
He  testified  that  he  gave  the  order  in  that 
name  to  an  agent  of  the  Chicago  house,  who 
had  sold  him  the  goods  at  greatly  r^uced 
prices,  and  admitted  that  he  bad  received  tl>e 
goods,  and  that  he  used  the  name  of  Hanson 
for  the  purpose  of  securing  the  shipment. 
The  Jury  must  have  found  that  be  resorted 
to  that  method  for  the  purpose  of  having  the 
goods  placed  where  he  could  get  possession 
of  them,  and  that  he  removed  them  from  the 
depot  of  the  railway  company  without  pay- 
ing for  them.  In  view  of  these  admitted 
facts,  the  omission  on  the  part  of  tbe  state 
to  show  that  the  railway  company  was  a 
legal  entity  was  of  no  importance. 

Some  evidence  was  Introduced  by  tbe  state 
with  reference  to  the  prior  history  of  appel- 
lant and  that  while  residing  In  Indiana  he 
had  been  charged  with  the  larceny  of  certain 
other  goods  from  a  certain  express  company. 
Whatever  this  evidence  was,  it  was  clearly 
warranted   by   the  fact  that  appellant   bad 


•For  otber  caMS  Me  same  topic  iCnd  section  NUMBER  In  Dec.  ft  Am.  Pigs.  1S(I7  to  date,  *  Reportar  Jndaxei 
t  Tot  opinion  on  npplication  for  rearKumcnt.  see  I2(  N.  W.  K7. 


Digitized  by 


Google 


486 


126  NOETHWESTEBN  REPOBTEB. 


(Minn. 


himself  opened  the  door  to  the  Inquiry  by 
testifying,  on  direct  examination,  that  he  had 
never  been  arrested  on  any  previous  occasion. 

The  court  did  not  err  In  charsrlng  the  Jury 
that  the  articles  found  In  appellant's  posses- 
sion, and  which  he  was  charged  with  having 
stolen,  were,  according  to  the  evidence,  of 
the  value  of  $25.  The  witness  called  on  be- 
half of  the  state  testified  that  the  articles 
described  were  of  the  value  of  more  than 
$80.  This  value  was  not  disputed  by  appel- 
lant, and  on  cross-examination  he  testified 
that  he  had  bought  the  goods  at  a  discount 
of  45  per  cent,  which  would  still  make  the 
amount  more  than  $40  value.  The  evidence 
was  conclusive  that  the  value  of  the  goods 
stolen  was  more  than  $25,  and  there  was 
nothing  for  the  Jury  to  find  on  that  question. 

The  charge  of  the  court  was  a  fall  and  fair 
presentation  of  the  facts  and  all  disputed 
questions,  and  we  find  that  none  of  the  as- 
signments of  error  directed  to  the  charge  are 
sustained.  All  questions  of  fact  not  specif- 
ically referred  to  the  Jury  were  conceded  or 
conclusively  proven,  and  the  controversy  was 
reduced  to  the  very  narrow  limits  of  deter- 
mining whether  the  articles  which  were  found 
in  the  possession  of  appellant  were  the  same 
as  those  in  possession  of  the  railway  com- 
pany at  the  Albert  Lea  depot,  and  the  in- 
tent with  which  he  secured  possession  of 
them.  The  verdict  is  sustained  by  the  evi- 
dence. 

Affirmed, 


MALMSTED  v.  MINNEAPOLIS  AEBIE, 

NO.  34,  TBATEBNAL  OBDEB 

OF  EAGLES  et  aU 

(Supreme  COart  of  Minnesota.    May  20,  1010.) 

(Byllahua  }>y  ihe  Court.) 

BKNEnciAi,  Associations  (|g  10,  12*)— Ex- 
pulsion OF  Member. 

The  president  of  the  grand  lodge  suspended 
the  charter  of  the  local  lodge  to  which  plain- 
tiff belonged.  The  charter  was  restored  on  con- 
dition^ among  Others,  that  plaintiff,  among  oth- 
ers, be  excluded  from  membership.  Plaintiff 
was  notified  of  this  in  writing,  and  was  forced 
to  withdraw  from  a  meeting  of  the  local  lodge 
which  he  attended.  Plaintiff  was  not  given  the 
trial  required  by  the  organic  law  of  the  order. 
Whereupon  he  broneht  action  for  damages 
against  both  the  grand  lodge  and  the  local  lodge. 
It  la  held  that:  (1)  This  conduct  of  defendants 
amounted  to  the  illegal  expulsion  of  pilaintiff. 
(2)  Plaintiff  was  entitled  to  use  legal  reme- 
dies, without  having  first  exhausted  appeals 
within  the  order.  (3)  Plaintiff  was  entitled  to 
damages  for  injuries  sustained.  (4)  Both  the 
grand  lodge  and  local  lodge  were  responsible. 

[Eld.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent.  Dig.  U  14,  16,  21;  Dec 
Dig.  H  10,  i2.»l 

Appeal  from  District  Court,  Hennepin  Coun- 
ty; Frank  C.  Brooks,  Judge. 

Action  by  John  G.  Malmsted  against  the 
Minneapolis  Aerie,  No.  84,  Fraternal  Order  of 
Eagles,  and  another.     Verdict  for  plaintiff. 


and  defendants  move  for  a  Judgment  notwith- 
standing the  verdict  or  a  new  triaL  The 
court  granted  a  new  trial,  unless  plaintiff 
would  remit  all  the  verdict  except  $50,  and 
defendants  appeal.     Affirmed. 

A.  C.  Finney  and  Durment,  Moore  &  San- 
bom,  for  appellants.  M.  C.  Brady,  for  re- 
spondent 

JAGGARD,  J.  Plaintiff  and  respondent 
sued  the  Minneapolis  subordinate  Order  of 
Eagles  and  the  Grand  Aerie  of  Eagles  for 
having  wrongfully  and  unlawfully  exp^led 
him  from  the  local  lodge  and  prevented  him 
from  participation  in  any  of  Its  proceeding& 
The  evidence  showed  that  the  affairs  of  the 
local  lodge  came  to  be  "in  bad  shape."  The 
charter  of  the  local  lodge  had  been  suspend- 
ed by  the  Grand  Worthy  President  with  the 
approval  of  the  trustees.  That  officer  in  the 
course  of  negotiations  agreed  to  remove  the 
suspension  and  reinstate  the  charter  on  con- 
dition that  new  officers  be  put  into  the  place 
of  the  old  ones  and  that  the  member- 
ship should  be  purged  by  dropping  certain 
names  to  be  thereafter  furnished  to  the  offi- 
cers of  the  local  lodge.  The  intention  was  to 
rid  the  lodge  of  some  undesirable  members. 
The  conditions  were  accepted  and  the  charter 
renewed.  The  list  of  members  to  l>e  dropped 
was  furnished  to  the  local  lodge  by  the  Grand 
Worthy  President  The  local  lodge  notified 
the  plaintiff  in  writing  that  his  name  baa 
been  stricken  off  its  reorganized  membership. 
Plaintiff  appeared  at  a  meeting,  and  while 
no  action  was  taken  to  expel  him  he  was 
forced  to  withdraw  from  the  meeting.  Plain- 
tiff was  granted  a  verdict  for  $500  in  the  trial 
court  The  grand  and  the  subordinate  lodge 
made  separate  motions  In  the  alternative. 
The  trial  court  denied  the  motions,  but  g;rant- 
ed  a  new  trial  imless  plaintiff  would  remit  ail 
of  the  verdict  except  $50.  The  plaintiff  would 
not  remit  the  excess  of  the  verdict  Both  the 
grand  and  local  lodge  appealed  from  the  order 
denying  their  respective  alternative  motions. 
The  only  question  on  this  appeal  is  the  right 
of  the  grand  lodge  and  the  local  lodge,  re- 
spectively, to  have  Judgment  for  defoidant  or- 
dered. 

The  organization  of  the  Eagles  in  general 
resembles  that  of  the  usual  benevolent  or  fra- 
ternal association.  Its  constitution  provided, 
among  other  things,  tliat  "subordinate  aeries 
shall  be  subject  to  the  authority  of  the  Grand 
Aerie,  which  may  revoke  the  charter  or  Oi»- 
pensation  for  cause,  or  impose  such  fine  and 
penalties  for  dienbedlence  as  in  manner  here- 
inafter provided.  •  *  •  No  member  of  this 
order  shall  be  suspended  or  expdled  except 
by  the  subordinate  aerie  having  Jurisdiction 
over  him,  and  then  only  in  the  manner  herein- 
after provided."  That  subsequent  provision 
was  for  suspension  and  expulsion  after  notice 
of  charges  formulated,  with  opportunity  to 
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defend  and  on  a  trial  before  a  specified  tribu- 
nal; that  l8,  the  analogy  of  a  Judicial  pro- 
ceeding waa  followed.  The  charter  or  dlspen- 
satkMi  of  a  BUbordlnate  aerie  may  be  forfeited 
and  the  aerie  suspended  for  cause  by  the 
Grand  Aerie,  or  by  the  Grand  Worthy  Presi- 
dent, with  the  consent  of  the  Board  of  Grand 
Tmstees.  ProTlslon  was  also  made  for  an  ap- 
peal, within  the  order,  for  Improper  action  by 
officers  in  violation  of  the  rights  of  indlTidu- 
al  members  similar  to  that  contained  in  or- 
ders of  this  kind. 

1.  The  first  question  presented  by  this  ap- 
peal of  the  Grand  Lodge  Is  whether  Its  presi- 
dent had  a  right  to  Impose  as  a  condition  to 
the  restoration  of  the  charter  that  certain 
names  should  be  dropped  from  its  rolls.  It  Is 
to  be  noted  that  in  the  case  at  bar  the  local 
charter  was  not  revoked,  but  was  suspended, 
wnat  happened  here,  tberefore,  waa  not  e- 
qnivalent  to  granting  a  new  charter.  The 
conditional  restoration  of  the  charter  in  fact 
and  in  effect  suspended  or  expelled  the  mem- 
ber without  the  trial  provided  for  by  the  or- 
ganic law  of  the  order.  To  this  trial  he  was 
entitled,  unless  the  approval  of  the  order  as 
to  conditional  restoration  by  the  Grand  Lodge 
gave  validity  to  it  and  its  sequences,  includ- 
ing plaintiff's  expulsion,  gee  State  of  Mis- 
souri v.  Grand  Lodge,  70  Mo.  App.  456.  It 
would,  however,  be  a  forced  construction  to 
regard  any  action  appearing  in  the  record  to 
have  been  taken  to  operate  as  an  implied  re- 
peal of  the  provisions  of  the  laws  of  the  order 
as  to  "Trials  and  Penalties."  The  conclusion 
follows  that  plaintiff  has  been  illegally  treated. 

2.  It  is  also  urged  that  plaintiff  was  not  at 
liberty  to  acquiesce  in  his  expulsion,  and  take 
no  steps  to  have  the  wrong  remedied'  under 
the  laws  of  the  order,  and  yet  recover  dam- 
ages as  for  a  wrongftal  expulsion.  It  is,  bow- 
ever,  well  settled  that:  "If  the  action  of  the 
lodge  be  usurpation,  or  without  notice  or  au- 
thority. It  cannot  affect  the  legal  rights  or 
change  the  legal  status  of  any  one.  The  obli- 
gation to  appeal  is  not  imposed  when  the 
Judgrment  Is  void  for  want  of 'jurisdiction.  It 
may  be  likened  to  a  Judgment  rendered  by  a 
court  which  has  not  Jurisdiction  of  the  sub- 
ject-matter or  of  the  person.  No  appeal  or  er- 
ror is  necessary  to  get  rid  of  s/ch  a  Judgment 
It  1b  void  in  all  courts  and' places,  and  the 
doty  of  an  expelled  member  to  exhaust,  by 
appeals  or  otherwise,  all  the  remedies  within 
the  organization,  arises  only  where  the  associ- 
ation is  acting  strictly  within  the  scope  of  his 
powers."  Bacon,  Benefit  Societies  (3d  Ed.) 
f  107;  Hall  v.  Knights  of  Honor  (D.  C.)  24 
Fed.  450 ;  Mulroy  r.  Knights  of  Honor,  28  Mo. 
App.  463;  Blumenfeldt  v.  Korschuch,  43  111. 
App.  434;  HoefFner  v.  Grand  Lodge,  41  Mo. 
App.  369;  Karcher  r.  Supreme  Lodge,  137 
Maaik  368. 

8.  The  plalntllTs  right  to  recover  damages 
miBtalned  by  wnmgfal  expalslon  by  an  action 
at  law  has  been  frequently  recognized.    Lahiff 


v.  St.  Joseph  Total  Abstinence  and  Benevo- 
lent Society,  70  Conn.  648,  57  AO.  692,  65  L. 
R.  A.  92, 100  Am.  St.  R^.  1012;  Lamphere  v. 
Grand  Lodge  A.  O.  D.  W.,  47  Micli.  429,  11  N. 
W.  268;  Washington  Beneficial  Society  v. 
Bacher,  20  Pa.  St  425;  People  v.  Musical  Mu- 
tual Protective  Union,  118  N.  Y,  101,  23  N.  B. 
129;  People  v.  German  United,  etc.,  Church, 
53  N.  T.  103;  Ludowlski  v.  Polish  Ramon 
Catholic,  etc.,  Soc.,  29  Mo.  App.  337 ;  State  v. 
Lipa,  28  Ohio  St  665;  Fraternal  Mystic  Cir- 
cle V.  State,  61  Ohio  St  628,  48  N.  E.  940, 
76  Am.  St  Rep.  446;  Bacon  on  Benevolent 
Societies  (3d  Ed.)  %  442;  Fisher  v.  Board  of 
Trade,  80  111.  83.  The  trial  court  very  proper- 
ly regarded  the  damages  as  necessarily  lim- 
ited in  extent  and  properly  reduced  the  ver- 
dict of  the  Jury.  But  however  restricted 
the  right  of  recovery  may  be^  the  injury  to 
plaintiff's  feelings  in  an  action  of  this  char- 
acter is  a  proper  element  of  damage.  La- 
hiff V.  Association,  76  Conn.  648,  57  Atl.  692, 
63  L.  R.  A.  92,  100  Am.  St  Rep  1012;  People 
V.  Church,  63  N.  Y.  103. 

4.  The  remaining  question  is  whether  plain- 
tiff can  recover  from  either  or  both  the  Grand 
Aerie  or  the  local  aerie,  or  from  the  indi- 
vidual officers  only  who  acted  in  the  matter. 
It  is  quite  clear  that  the  individuals  who  act- 
ed in  expelling  plaintiff  did  so  in  their  official 
capacities  and  In  the  course  of  the  perform- 
ance of  their  Imposed  duties.  Their  tort  was 
not  an  Independent  tort  The  offlceca  of  the 
grand  and  local  lodges  acted  on  behalf  of  each 
lodge.  Both  lodges  took  part  Both  lodges 
were  Joint  tort-feasors.  Plaintiff  is  entitled 
to  recover  from  them  both. 

It  follows  that  the  general  conclusion  of  the 
trial  court  that  neither  the  grand  nor  local 
lodges  had  Interposed  a  sufficient  defense  was 
correct  and  that  the  court  properly  reduced 
the  amount  of  the  verdict  and  granted  a  new 
trial  in  the  event  of  plaintiff's  refusal  to  ac- 
cept the  amount  as  reduced. 

Order  affirmed. 


STATE  V.  SCHMIDT. 
(Supreme  Conrt  of  Minnesota.    May  27,  1910.) 

(Bytlaibiu  iy  the  Court.) 

Intozicatino   Liquobs   (S  222*)— Sajucs   to 
MiNOBs— Indictment— SowiciEWCT. 

It  is  not  necessary,  in  an  indictment  for 
selline  intoxicating  liquors  to  a  minor,  to  al- 
lege tnat  the  defendant  did  not  make  the  sale 
as  a  licensed  pharmacist 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  248;  Dec.  Dig.  S  222.*] 

Case  Certified  from  District  Court  Carver 
County;  P.  W.  Morrison,  Judge. 

Frank  Schmidt  was  indicted  for  illegal 
sale  of  llqnora.  An  order  was  made  over- 
ruling a  demurrer  to  the  indictment,  and 
questions  were  certified.    Order  affirmed. 
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George  T.  Simpson,  Lyndon  A-  Smith,  and 
J.  J.  Fahey,  for  tie  State.  W.  a  Odell,  for 
defendant 

START,  C.  J.  The  grand  Jury  returned  to 
the  district  conrt  of  the  county  of  Carver 
an  Indictment  against  the  defendant,  which, 
80  far  as  here  material,  was  to  the  effect  fol- 
lowing: Franlj  Schmidt  on  the  10th  day  of 
February,  A.  D.  1910,  at  the  city  of  Chaska, 
in  the  county  of  Carver,  and  state  of  Minne- 
sota, did  unlawfully  sell  and  dispose  of  In- 
toxicating liquor,  namely,  one  glass  of  beer, 
of  the  value  of  five  cents,  to  one  Franic  Rlef, 
who  was  then  a  minor  person,  under  the  age 
of  21  years,  contrary  to  the  form  of  the  stat- 
ute. The  defendant  demurred  to  the  indict- 
ment, on  the  ground  that  it  did  not  state 
facts  constituting  a  public  offense.  The 
trial  court  made  t|s  order  overruling  the  de- 
murrer, and  at  the  request  of  the  parties  cer- 
tified to  this  court  the  following  questions: 

"(1)  Does  the  indictment  state  facts  con- 
stituting a  public  offense  under  the  laws  of 
the  state  of  Minnesota? 

"(2)  Is  the  indictment  defective,  because  it 
does  not  negative  the  exception  that  the  per- 
son accused  was  not  a  licensed  pharmacist?" 

These  questions  are,  In  legal  effect,  but 
one;  for,  if  it  was  unnecessary  to  allege  In 
the  indictment  that  the  defendant  was  not  a 
licensed  pharmacist,  then  the  indictment  un- 
doubtedly charges  a  public  offense.  The 
question,  then,  is  whether  It  was  essential  to 
the  validity  of  the  indictment  to  negative  the 
exception  as  to '  licensed  pharmacists.  The 
answer  depends  upon  wliethcr  the  exception 
Is  a  part  of  the  enacting  clause,  so  as  to 
be  descriptive  of  the  offense.  State  v.  Jarvis, 
67  Minn.  10,  69  N.  W.  474;  State  v.  Corcoran, 
70  Minn.  12,  72  N.  W.  732.  This  Involves 
the  construction  of  certain  sections  of  Rev. 
Laws  1905,  relating  to  intoxicating  liquors. 

Section  1619  provides  that  any  person  who 
shall  sell  any  Intoxicating  liquor  in  quanti- 
ties less  than  five  gallons,  or  In  any  quanti- 
ty to  be  drunk  upon  the  premises,  except  as 
hereinafter  provided,  is  guilty  of  a  misde- 
meanor, ai<d  shall  be  punished  by  a  fine  of 
not  less  than  ^.y)  and  by  imprisonment  in  the 
county  Jail  for  not  less  than  30  dfiys;  sec- 
tion 1520  permits  any  Ittensed  pharmacist  to 
dispense  such  liquors  upon  the  prescription 
of  a  licensed  and  practicing  physician;  sec- 
tion 1521  autborlKes  the  granting  of  licenses 
for  the  sale  of  such  liquor,  but  only  at  the 
time,  in  the  place,  and  to  the  persons  allow- 
ed by  law;  section  1332  provides  that  no  li- 
censed person  shall  sell  snch  liquor  at  the 
times  therein  specified;  and  section  1533  des- 
ignates the  places  In  or  at  which  the  sale  of 
such  liquor  In  any  quantity  whatever  is  for- 
bidden. Section  1534  deals  with  the  persons 
to  whom  it  is  unlawful  to  sell  such  liquor, 
and  provides  as  follows:  "The  sale  of  such 
liquor  at  any  time  or  place,  except  by  a  li- 


censed pharmacist  as  aforesaid,  is  Illegal: 
(1)  To  a  minor.  (2)  To  a  pupil  or  student  of 
any  school  or  other  educational  institution 
in  this  state.  (3)  To  an  intoxicated  person 
or  habitual  drunkard.  (4)  To  a  public  pros- 
titute. (5)  To  a  spendthrift  •  •  ♦  (6)  To 
any  person  of  Indian  blood." 

These  several  sections  of  the  statute  are  in 
pari  materia,  and  must  be  construed  togetli- 
er.  So  construing  them,  they  constitute  a 
terse  and  logical  statute  for  the  punishment 
of  the  unlawful  sale  of  intoxicating  liquors. 
Section  1519  is  the  enacting  clause,  which 
defines  the  several  offenses  and  provides  for 
their  punishment,  by  making  the  sale  of  any 
intoxicating  liquors  by  any  person,  except 
as  therein  stated,  guilty  of  a  misdemeanor, 
and  fixing  the  minimum  punishment.  The 
subsequent  sections  of  the  statute  deal  witli 
the  question  of  who  may  lawfully  sell  intoxi- 
cating liquor  and  the  conditions  upon  whlcli 
they  may  do  so,  and  provide  that  two  classes 
only,  pharmacists  and  persons  to  whom  li- 
censes may  be  granted,  may  sell  such  liquors. 
Any  person  who  does  not  bring  himself  with- 
in one  or  the  other  of  these  classes  violates 
section  1519  if  he  sells  such  liquors  to  any 
person  under  any  circumstances.  The  ofllce 
of  sections  1532-1534,  Inclusive,  is  not  to  cre- 
ate or  define  or  punish  any  offense,  but  sim- 
ply to  provide  when,  where,  and  to  whom  it 
Is  lawful  for  a  party  holding  a  license  to  sell 
such  liquor.  It  would  have  been  Impractica- 
ble to  have  enumerated  In  section  1521  when, 
where,  and  to  whom  such  liquor  might  law- 
fully be  sold  by  a  licensed  dealer;  hence  the 
matter  was  definitely  fixed  by  the  process  of 
exclusion.  In  the  sections  Incidental  and  sup- 
plemental to  sectlpn  1521,  by  making  unlaw- 
ful the  sale  of  such  liquor  at  the  times,  or 
the  places,  or  to  the  persons  enumerated  in 
the  supplemental  sections.  The  enumeration 
of  the  times  and  places  when  and  where  the 
sale  of  such  liquor  was  prohibited  by  neces- 
sary implication  made  all  sales  by  a  licensed 
dealer  at  any  other  times  or  places  lawful 
and  such  as  "are  allowed  by  law,"  as  that 
term  Is  used  In  section  1522.  But  section 
15.34  enumerates  the  several  classes  to  whom 
such  sales  are  not  allowed  by  law  at  any 
time  or  place,  and  for  greater  certainty  ex- 
cepts sales  made  by  licensed  pharma  cists,  as 
provided  by  section  1520;  but  this  exception 
Is  no  part  of  the  enacting  clause  of  section 
1519,  which  defines  and  punishes  (he  crime 
of  selling  Intoxicating  liquors  at  any  time  or 
place,  to  any  person,  except  as  provided  in 
the  subsequent  sections  to  which  we  have 
referred. 

It  follows  that  the  indictment  is  not  based 
upon  section  1534,  but  upon  section  1519.  and 
tliiit  It  was  not  necessary  to  allege  in  the  in- 
dictment that  the  defendant  did  not  make 
the  sale  as  a  licensed  pharmacist  If  he  did 
as  a  pharmacist  sell,  as  charged  iu  the  in- 
dictment, to  a  minor  ou«  glass  of  beer,  it  is 
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«  matter  of  defense.    State  ▼.  Corcoran,  TO 
Minn.  12,  72  N.  W.  732;   State  T.  Stroscbeln, 
09  Minn.  248,  109  N.  W.  235. 
Order  affirmed. 


STATE)  T.  IU)VEDSBN. 

(Sapreme  Court  of  North  Dakota.     April  90, 
1910.) 

(ByUabv*  hy  i^e  Court.) 

1.  Crimirai.  Law  (S  678*)  —  ^vtanov  Be- 
TWKEN  Acts  —  SAUt  a*  Liquor  -•  "One 

ri-ACE." 

Defendant  was  tried  and  convicted  of  the 
crime  of  keeping  and  maintnininK  a  liqnor  nui- 
sance in  a  certain  building  situated  in  the  city 
of  Minot,  a  particular  description  of  the  place 
not  I>eing  designated.  The  proof  showed  that 
at  the  date  the  offense  was  committed  defend- 
ant conducted  a  hotel,  and  that  in  the  rear 
of  such  Iiotel,  and  but  three  feet  therefrom,  is 
a  sninll  building,  with  a  sidewalk  between  them 
and  a  narrow  passageway,  and  that,  to  gain 
entrance  to  or  exit  from  such  small  building^it 
was  necessary  to  pass  through  the  hotel.  The 
proof  BhowB  that  defendant  made  sales  of  intox- 
icating liqnor,  both  in  the  basement  of  the  hotel 
and  in  this  little  building  in  the  rear.  Held, 
nnder  the  facts,  that  both  structures  were  used 
by  defendant  together  for  the  convenient  con- 
•dact  of  the  prohibited  traffic,  and  that  within 
the  meaning  of  section  9873,  Rev.  Codes  1905, 
tlipy  constituted  "one  place"  for  the  maintenance 
of  snch  nuisance.  lience  it  was  not  error  to 
den^  defendant's  motion  to  require  the  prose- 
cntion  to  elect  which  building  they  would  rely 
on  as  the  place  where  the  nuisance  was  main- 
tained. 

(Eld.  Note. — For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  |  678.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  p.  4979.] 

2.  IiTToxiCAnNo  LiQuoBs  (S  242*)— Nuisance 
— ^Abatement— Judgment. 

Following  the  rule  announced  in  State  v. 
Poull,  14  N.  D.  5.57,  105  N.  W.  717.  held  that, 
npon  conviction  for  keeping^  and  maintaining  a 
liquor  nuisance,  the  court  is  not  authorized  to 
direct  the  abatement  of  such  nuisance,  where 
the  indictment  or  information  fails  to  particu- 
larly describe  the  place  where  such  nuisance  is 
maintained. 

[Ekl.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  350 ;   Dec.  Dig.  f  242.*] 

8.  Criminal  Law  (|  1177*)— Harmless  Eb- 
BOR—  Judgment  —  Intoxicating  Lkjuors— 
Conviction— Lien  roR  Fine  and  Costs. 
The  judgment  upon  a  conviction  for  keep- 
ing and  maintaining  a  liquor  nuisance  adjudged 
that  a  lien  be  established  for  the  amount  of  the 
fine  and  costs  against  the  property  on  which  the 
evidence  discloses  that  such  nuisiuice  was  main- 
tained. 

Held  that,  even  if  this  was  error,  it  was'  non- 
prejudicial, for  the  reason  that  the  proof  dis- 
closes defendant  to  be  the  owner  of  such  prop- 
erty, and  under  section  0379.  Rev.  Codes  lOO.'i. 
such  fine  and  costs  are  made  a  lien  on  all  of 
defendant's  real  property  until  paid. 

(Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1177.*] 

Appeal  from  District  Court,  Ward  County; 
B.  B.  Goes,  Judge. 

Peter  Ildvedsen  was  convicted  of  main- 
taining a  liquor  nuisance,  and  appeals.  Af- 
firmed In  part 


R.  H.  Bosard  and  O.  W.  Twlford,  for  ap- 
pellant Dudley  L.  Nash,  State's  Atty.,  and 
George  L.  Ryerson,  Asst  State's  Atty.,  tat 
the  State. 

FISK,  J.  Appellant  was  convicted  in  the 
district  court  of  Ward  county  of  the  crime 
of  maintaining  a  liquor  nuisance,  and  be 
prosecutes  tbls  appeal  from  the  judgment  of 
conviction.  The  charging  part  of  the  indict- 
ment Is  as  follows:  "That  at  said  time  and 
place  the  said  Peter  Ildvedsen  did  willfully, 
unlawfully,  keep  and  maintain  a  certain 
place,  to  wit,  a  saloon  In  a  building  situated 
in  the  city  of  MInot,  in  the  county  of  Ward, 
state  of  North  Dakota,  in  which  said  build- 
ing intoxicating  liquors  were  sold,  I>a1:tered, 
and  given  away  as  a  beverage,"  etc. 

It  is  conceded  by  appellant's  counsel  that 
there  is  sufficient  proof  of  defendant's  guilt, 
to  sustaln^a  conviction;  the  sole  contention 
being  that,  over  his  objection,  the  state  was 
erroneously  permitted  to  prove  two  separate 
and  Independent  offenses,  and  that  it  was 
prejudicial  error  to  deny  his  motion  to  re- 
quire the  prosecuting  officer,  at  the  close  of 
the  state's  case,  to  elect  on  which  offense  the 
state  would  rely.  We  are  agreed  that  in 
such  ruling  the  trial  court  did  not  commit 
error.  It  will  be  observed  that  the  indict- 
ment does  not  particularly  describe  the  place 
or  building  where  the  nuisance  was  main- 
tained. Such  place  is  designated  In  general 
langnage  as  "a  building  situated  in  the  city 
of  Minot"  The  case  of  State  v.  Poull,  14  N. 
D.  557,  105  N.  W.  717,  relied  on  by  appellant, 
when  carefully  read,  may,  we  think,  be  eas- 
ily differentiated  from  the  case  at  bar.  In 
the  Poull  Case  there  were  two  buildings  on 
the  lots  described  in  the  Information.  On 
the  front  was  defendant's  dwelling  bouse 
and  on  the  rear  was  a  baru.  The  two  build- 
ings were  in  no  way  connected  together,  but, 
on  the  contrary,  were,  as  stated  In  the  opin- 
ion, "wholly  disconnected  and  independent" 
We  quote  further  from  the  opinion  as  fol- 
lows: "The  information  charged  the  main- 
tenance of  the  nuisance  at  one  building,  and 
that  cannot  be  held  to  be  two  buildings  not 
connected  together,  but,  on  the  contrary, 
wholly  disconnected  and  independent  A 
nuisance  is  maintained  by  keeping  a  place 
for  the  purpose  named  in  section  7G05,  Itev. 
Codes  1890;  that  is,  by  selling  liquor  at  a 
place  or  keeping  it  there  for  purpose  of  sel- 
ling, or  permitting  persons  to  resort  to  such 
place  for  the  purpose  of  drinking  Intoxica- 
ting liquors.  Under  this  section,  the  word 
'place'  is  restricted  In  Its  meaning,  and  can- 
not be  construed  to  mean  all  buildings  on  a 
particular  lot  when  not  shown  to  be  united 
In  some  way.  Two  buildings  on  one  lot  are 
not  necessarily  one  place.  *  *  *  The  facts 
In  this  case  are  not  like  those  in  State  v. 
Brown,  14  N.  D.  .529.  104  N.  W.  1112.  recent- 
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ly  decided  by  this  court.  In  that  case  both 
Btractnres  formed  a  part  of  the  same  place, 
and  were  described  as  within  one  curtilage." 
In  marked  contrast  to  that  case  the  testi- 
mony In  the  case  at  bar  tends  strongly  to  dis- 
close that  the  small  house  In  the  rear  of  de- 
fendant's hotel  was  connected  therewith  and 
used  by  defendant  conjointly  with  the  hotel 
building  as  one  place  for  the  unlawful  main- 
tenance of  a  liquor  nuisance.  The  case  of 
State  T.  Brown,  14  N.  D.  529,  104  N.  W.  1112, 
Is  particularly  applicable  to  this  case.  There, 
as  here,  the  maintenance  of  but  a  single  nui- 
sance was  alleged,  and  it  Is  clear  that  both 
structures  were  used  together  for  the  con- 
venient conduct  of  the  prohibited  purpose. 
To  gain  entrance  to  or  exit  from  the  small 
building,  It  was  apparently  necessary  to  pass 
through  the  hotel  washroom.  The  small 
building  was  only  about  three  feet  from  the 
rear  door  of  the  hotel,  and  there  was,  as 
stated  by  some  of  the  witnesses,  merely  a 
sidewalk  or  passage  way  between  them.  It 
is  dear  that  the  small  building  was  "adja- 
cent to  and  within  the  curtilage  of  the  latter" 
within  the  rule  announced  In  State  v.  Brown, 
and  both  buildings  as  thus  used  constituted 
one  "place"  within  the  meaning  of  the  stat- 
ute prohibiting  the  keeping  of  a  "place"  for 
such  unlawful  traffic.  It  was  therefore  not 
error  to  deny  the  defendant's  motion  to  re- 
quire the  prosecution  to  elect  which  building 
it  would  rely  on  as  the  place  where  such 
nuisance  was  kept  and  maintained  by  de- 
fendant 

But  one  other  matter  requires  notice.  Er- 
ror Is  assigned  as  to  that  portion  of  the  Judg- 
ment wherein  a  Hen  for  the  fine  and  costs 
is  adjudged  against  the  premises,  and  the 
small  building  ordered  closed  for  the  period 
of  one  year.  Such  assignment  is  not  sup- 
ported in  the  brief  by  argument,  nor  Is  It 
otherwise  referred  to.  Upon  what  ground 
this  portion  of  the  Judgment  is  claimed  to 
be  erroneous  we  are  not  advised  by  the  brief 
of  counsd,  but  we  assume  that  such  as- 
signment of  error  is  predicated  upon  the  fact 
that  the  particular  description  of  the  place 
where  such  nuisance  was  maintained  is  not 
designated  In  the  indictment.  Section  9373, 
Rev.  Codes,  makes  it  mandatory  upon  the 
court  to  direct  the  officer  in  the  event  "the 
existence  of  a  nuisance  Is  established,  either 
in  a  criminal  or  equitable  action,  •  •  • 
to  shut  up  and  abate  such  place  by  taking 
possession  thereof,    *    *    •    and  the  officer 

*  *    *     shall  securely  close  said  building 

•  ♦  *  and  keep  the  same  securely  closed 
for  the  period  of  one  year,  unless  sooner  re- 
leased." It  is  the  settled  rule,  however,  not 
only  of  this  court  but  elsewhere,  that,  where 


an  abatement  of  the  nuisance  Is  sought,  the 
alleged  nuisance  must  be  particalarly  Identi- 
fied In  order  to  furnish  a  sufficient  basis  for 
the  ord»  of  abatement.  State  v.  Thoemke, 
11  N.  D.  388,  92  N.  W.  480,  and  cases  cited; 
also  State  r.  Poull,  14  N.  D.  557,  105  N.  W. 
717. 

In  So  far,  therefore,  as  the  Judgment  di- 
rects an  abatement  of  the  nuisance,  the  same 
is  erroneous  and  must  be  modified,  but  this 
In  no  manner  afCects  the  other  portions  of 
such  Judgment  Regarding  that  portion  of 
the  Judgment  decreeing  a  lien  npon  the  prem- 
ises for  the  amount  of  the  fine  and  costs,  we 
think  the  same,  if  error  at  all,  la  error  with- 
out prejudice.  Section  9379,  Rev.  Codes, 
makes  all  fines  and  costs  assessed  against 
any  person  In  prosecutions  for  maintaining 
liquor  nuisances  a  lien  upon  the  real  prop- 
erty of  such  person  until  paid.  There  is 
nothing  In  the  record  tending  to  show  that 
defendant  is  not  the  owner  of  the  real  prop- 
erty upon  which  he  maintained  such  nui- 
sance, and,  being  In  possession,  in  the  ab- 
sence of  proof  to  the  contrary,  the  presump- 
tion is  that  he  was  such  owner.  Hence,  in 
the  absence  of  a  specific  provision  In  the 
Judgment  making  such  fine  and  costs  a  lien, 
the  statute  aforesaid  does  so.  The  language 
found  In  section  9383  that  "In  prosecutions 
tmder  this  chapter  by  Indlctmoit  or  other- 
wise, it  shall  not  be  necessary  •  •  •  to 
describe  the  place  where  sold  or  kept  for 
sale,  except  in  prosecutions  for  keeping  and 
maintaining  a  common  nuisance  and  In  pro- 
ceedings for  enjoining  the  same  or  when  a 
lien  is  sought  to  be  established  against  the 
place  where  such  liquors  are  illegally  sold 
or  kept  for  sale,"  must  in  the  light  of  section 
9379  be  construed  to  apply  merely  to  cases 
where  a  nuisance  is  kept  and  maintained  on 
leasehold  premises,  and  it  is  sought  to  es- 
tablish a  Hen  thereon.  The  provisions  of 
section  9379,  establishing  a  general  lien  on 
all  defendant's  real  property  for  such  fine 
and  costs,  renders  It  unnecessary  and  use- 
less to  establish  a  special  lien  on  any  par- 
ticular property  owned  by  him,  and  upon 
which  the  nuisance  is  maintained.  Hence  It 
could  not  have  been  the  legislative  intent  in 
enacting  section  9383  to  require  a  particular 
description  In  all  cases,  but  merely  in  those 
prosecutions  where  a  general  lien  is  not  pro- 
vided for  in  said  section.  The  Judgment  In 
this  respect,  even  If  erroneous,  is  in  no  way 
prejudicial  to  defendant 

The  district  court  is  directed  to  modify  its 
Judgment  In  the  particular  above  stated,  and, 
as  thus  modified,  the  same  is  affirmed.  All 
concur. 
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BBUEX3QDB  r.  OABTIBB. 

<SupTeine  Ooort  of  North  Dakota.     April  80, 
IdlO.) 

'S^naltu  iy  the  Court.) 

1.  JUDOMKNT  (I  210*)— TKIAL  BY  COUBT— TUCK 

or  Ektbt. 

Section  7039,  Bev.  Codes  190B,  providing, 
upon  tlie  trial  of  any  qnestion  or  iaaue  of  fact  by 
the  court,  its  decision  thereon  and  conclusions 
-of  law  upon  such  decision  and  direction  for  en- 
try of  Judgment  in  accordance  with  such  conclu- 
sions must  be  given  in  writing  and  filed  with 
the  clerk  within  66  days  after  the  cause  has 
been  submitted  for  decision,  does  not  make  void 
a  judgment  rendered  after  the  expiration  of  that 
period. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  882;   Dec  Dig.  |  210.*] 

2.  JODOMENT     (f     8*)— DiSTKIOrS— ElFTEOT     <W 

Chanqs— Bbrdition  or  Jcdohkrt— Vauo- 

rrr. 

After  an  action  In  Williams  county  was 
tried,  and  before  it  was  decided,  the  coun^  was 
by  cnapter  110,  Laws  1003,  detached  from  the 
Second  Judicial  district,  and  with  other  coun- 
ties formed  into  the  Eighth  judicial  district. 
Held,  that  a  Judgment  in  such  action  entered  on 
an  order  of  the  judge  of  the  Second  judicial  dis- 
trict, filed  thereafter,  was  at  most  voidable,  and 
the  party  complaining  of  such  Judgment  not 
having  made  an  application  to  vacate  the  same 
as  provided  by  section  6706,  Bev.  Codes  1905, 
the  judgment  Is  valid. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  a»l 

8.  JUDQUXNT   (i   406*)— BxuDEr   in   Equitx— 

Gbouhdb. 

In  an  action  in  equity  to  obtain  a  new  trial 
of  an  action  at  law  or  to  be  relieved  from  a 
judgment  entered  in  such  action  on  the  ground 
that  the  party  complaining  has  been  deprived 
of  the  right  to  have  his  case  reviewed  in  the 
Supreme  Court,  it  must  appear  that  in  the  trial 
there<rf  matters  were  determined  adversely  to 
the  party  complaining,  to  the  prejudice  of  his 
interests,  and  that  he  was  bv  fraud  or  accident 
deprived  of  his  const!  tatlonal  right  to  be  heard 
thereon  In  the  court  of  last  resort,  and  that  he 
was  himself  withdut  fault. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $  766 ;   Dec  Dig.  i  405.*] 

Appeal  from  District  Court,  Williams  Comi- 
ty; a  A.  Pollock,  Judge. 

Action  by  John  Bruegger,  as  trustee  of  the 
Brnegger  Mercantile  Company,  against  Jo- 
seph Cartler.  From  an  order  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

Greenleaf  &  Flsk  and  Albert  J.  Dwyer,  for 
appellant.    Geo.  A.  Gilmore,  for  respondent 

CABMODT,  J.  This  Is  an  appeal  from  an 
order  sustaining  a  demurrer  of  defendant  to 
plalnttfTs  complaint,  and  dlBmissing  tbe  ac- 
tion upon  its  merits.  This  action  was  brought 
by  the  plaintlflr  herein,  as  trustee  of  the 
Bruegger  Mercantile  Company,  for  eqnltable 
relief  against  a  judgment  secured  by  the  de- 
fendant herein  in  a  former  action  wherein 
said  defendant  was  plaintiff  and  tbe  plain- 
tiff' herein,  aa  the  trustee  of  the  Bruegger 
Mercantile  Company,  was  defendant;  said 
Judgment  being  tor  apedflc  performance  of  a 


certain  contract  for  the  conveyance  of  a  par- 
cel of  land  situate  In  the  city  of  WiUiston. 
The  amended  complaint  alleges:  That  on  tbe 
1st  day  of  March,  1897,  the  said  plaintiff  was, 
by  an  instrument  in  writing  executed  by  all 
the  members  of  the  Bruegger  Mercantile  Com- 
pany, a  partnership,  appointed  trustee  of  the 
real  estate  of  said  partnership,  and  took  pos- 
session thereof.  That  on  the  24th  day  of 
September,  1898,  plalntlfl  entered  into  a  con- 
tract with  defendant,  whereby  be  agreed  on 
payment  of  $200  to  convey  the  real  estate  in 
controversy  to  the  defendant,  part  of  which 
was  paid  on  the  24th  day  of  September, 
1898,  and  tbe  balance  became  due  on  the  24tb 
day  of  September,  1899,  with  Interest  at  8 
per  cent  The  contract  was  in  writing  and 
contained  the  usual  covenants  of  perform- 
ance on  the  part  of  both  parties.  In  case  of 
forfeiture  of  the  contract  by  failure  of  de- 
fendant to  perform  his  part  thereof,  the  real 
estate  was  to  revert  to  plaintiff ;  time  of  pay- 
ment being  tbe  essence  of  the  contract  That 
subsequently  a  misunderstanding  grew  out  of 
said  contract  through  the  refusal  by  defend- 
ant to  comply  with  its  terms.  That  on  the 
16tb  day  of  February,  1901,  the  said  defend- 
ant commenced  an  action  against  this  plain- 
tiff to  require  him  to  specifically  perform  his 
part  of  the  said  contract  by  the  delivery  of  a 
good  and  sufllclent  deed  of  conveyance  of  tbe 
premises  hereinbefore  mentioned.  That  plain- 
tiff filed  an  answer  in  said  action,  alleging 
that  defendant  had  not  complied  with  the 
terms  of  said  contract,  that  payment  imder 
the  same  had  not  been  made  nor  tendered  in 
accordance  with  the  terms  of  said  contract, 
and  that  said  plaintiff  as  trustee  had  tender- 
ed defendant  a  deed  for  said  property,  which 
deed  said  defendant  refused,  and  that  upon 
such  refusal  this  plaintiff  declared  said  con- 
tract canceled,  and  notified  said  defendant 
in  writing  of  his  election  to  cancel  said  con- 
tract That  upon  all  the  Issues  the  said  cause 
came  on  for  trial  before  the  Honorable  John 
F.  Cowan,  judge  of  the  Second  judicial  dis- 
trict; a  jury  having  been  waived.  That  as  a 
part  of  the  evidence  necessary  to  determine 
tbe  Issue  presented  by  tbe  pleadings  in  said 
action  various  papers  in  writing  were  intro- 
duced in  evidence  as  follows:  Exhibit  1: 
A  contract  in  writing  entered  into  between 
plaintiff  and  defendant  that  was  subsequent- 
ly canceled  by  agreement  Exhibit  2:  The 
written  contract  entered  Into  between  plain- 
tiff and  defendant  hereinbefore  referred  to. 
Exhibit  8:  A  notice  in  writing  given  by  said 
defendant  to  said  plaintiff  of  the  deposit  of 
a  sum  of  money  in  the  Citizens'  State  Banlc 
of  WiUiston  for  tbe  payment  of  the  final 
amount  due  to  said  trustee  under  said  con- 
tract. Such  notice  showing  certain  restric- 
tions placed  upon  said  bank  concerning  the 
payment  of  said  money  to  plaintiff  herein. 
Exhibit  4:  A  written  notice  served  by  plain- 
tiff upon  defendant  notifying  him  of  the  ean- 
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cellatlon  of  satd  land  contract  by  plaintiff. 
Exhibit  S:  Another  written  notice  of  the 
cancellation  of  said  contract  by  plalntlfC  and 
Berved  upon  defendant  Exhibit  6:  A  writ- 
ten notice  demanding  the  payment  of  the 
balance  due  on  said  contract  and  served  upon 
said  defendant  by  plalntlfT.  Exhibit  7:  A 
written  declaration  of  the  cancellation  of 
said  contract  by  said  plaintiff  and  served  up- 
on defendant.  Exhibit  8:  The  deed  tendered 
to  defendant  by  plaintlfl(.  Exhibit  9:  Certif- 
icate of  deposit  for  money  deposited  in  said 
Citizens'  State  Bank,  as  a  tender,  such  certifi- 
cate showing  the  restrictions  that  were  plac- 
ed upon  the  payment  of  said  money  to  said 
trustee.  Exhibit  10:  Plat  of  the  townslte  of 
Williston,  N.  D.  That  the  Honorable  John 
F.  Cowan,  Judge  aforesaid,  took  said  cause 
under  advisement  on  the  4tli  day  of  March, 
IfiOl,  and  retained  the  same,  and  took  no  ac- 
tion nor  rendered  a  decision  In  said  cause  un- 
til the  18th  day  of  August,  1906,  when  the 
said  Judge  decided  said  cause  in  favor  of  the 
defendant  and  against  the  plaintiff.  And  on 
the  18th  day  of  August,  1906.  at  DevUs  Lake, 
M.  D.,  made  an  order  for  the  entry  of  Judg- 
ment, on  which  order  Judgment  was  entered 
in  the  district  court  of  Williams  county,  re- 
quiring plaintiff  to  convey  the  premises  in 
controversy  to  the  defendant  within  20  days 
from  the  18th  day  of  August,  1906,  by  a  good 
and  sufficient  warranty  deed,  and,  if  plain- 
tiff should  fall  to  make,  execute,  and  deliver 
said  deed  to  defendant  within  10  days  after 
the  expiration  of  the  said  20  days,  then  the 
Judgment  should  operate  as  a  deed  and  trans- 
fer of  title  to  said  premises  from  plaintiff  to 
defendant  That,  at  the  close  of  the  hearing 
of  said  cause,  all  of  the  exhibits  were  placed 
in  possession  of  the  court  That  between 
the  trial  of  said  action  and  the  18th  day  of 
August,  1906,  without  the  knowledge  and 
through  no  fault  of  this  plaintiff,  the  vari- 
ous exhibits  hereinbefore  mentioned  were 
lost,  and  after  diligent  effort  on  the  part  of 
this  plaintiff,  when  he  sought  to  perfect  his 
appeal  from  said  decision,  be  was  unable  to 
obtain  said  exhibits  or  copies  of  the  same, 
except  copies  of  the  contract  in  controversy. 
That  on  the  22d  day  of  July,  1007,  plaintiff 
appealed  said  cause  generally  to  the  Supreme 
Court  but  owing  to  his  inability  to  recover 
the  lost  pleadings  and  exhibits  mentioned 
hereinbefore,  or  to  obtain  copies  of  the  same, 
he  was  unalde  to  perfect  a  complete  record 
of  said  action,  and  was  therefore  unable  to 
prosecute  his  appeal  from  said  Judgment  In 
good  faith  and  with  effect,  and  for  that  rea- 
son upon  the  motloo  of  this  plaintiff,  setting 
forth  the  reiisons  herein  mentioned,  and  sup- 
ported by  an  affidavit  setting  forth  the  facts 
pleaded  In  this  complaint  and  showing  said 
Supreme  Court  appellant's  endeavor  to  recov- 
er said  lost  pleadings  and  exhibits  or  to  ob- 
tain copies  thereof,  and  his  failure  so  to  do 
through  no  fault  on  his  part,  said  appeal  was 
by  the  Supreme  Court  for  those  rensons  dU- 
mlssed.  without  a  considerutiun  of  such  ac- 


tion upon  Its  merits.  That,  by  reason  of  hl» 
Inability  to  perfect  the  complete  record  of  the 
hearing  of  said  cause  bad  In  the  district 
court,  he  was  unable  to  have  the  Judgment 
of  the  district  court  in  said  action  reviewed 
by  the  Supreme  Court  and  has  been  there- 
fore deprived  of  a  legal  and  substantial  right 
That  the  holding  of  the  said  cause  by  said 
court  without  rendering  a  decision  therein 
for  the  period  of  five  years,  five  months,  and 
fourteen  days  was  an  unreasonable  and  un- 
warranted exercise  of  authority  by  the  said 
district  court  prejudicial  tb  the  rights  of  the 
plaintiff  herein.  Said  delay  not  having  been 
occasioned  by  sickness  of  the  Judge  to  whom 
said  cause  was  submitted  for  decision,  or  by 
any  other  unavoidable  casualty,  the  said ' 
Judge  lost  all  Jurisdiction  of  such  action,  and 
the  Judgment  by  him  in  said  action  is  there- 
fore null  and  void  and  a  cloud  upon  the  title 
of  plaintiff  to  the  said  property.  That  plain- 
tiff received  the  sum  of  |90  from  defendant 
as  part  payment  for  said  real  estate  before 
said  contract  was  forfeited,  and  he  is  willing 
to  restore  the  same  and  place  defendant  in 
as  good  position  as  he  was  previous  to  the  en- 
tering Into  of  said  contract,  and  do  any  other 
equity  required  of  said  plaintiff.  That  de- 
fendant is  and  has  been  in  possession  of  said 
real  estate  since  the  date  of  the  contract  here- 
in mentioned,  and  Is  claiming  title  thereto  by 
reason  of  said  void  Judgment  That  It  is 
contrary  to  equity  and  good  cousclauce  to  al- 
low the  enforcement  of  said  Judgment,  for 
the  reason  that  the  evidence  adduced  on  the 
trial  of  said  cause  failed  to  disclose  the  right 
of  plaintiff  in  said  action  to  the  relief  prayed 
for  in  his  complaint  and  granted  in  said 
Judgment. 

The  complaint  further  states  what  the  evi- 
dence at  said  trial  disclosed — ^that  it  disclos- 
ed: The  failure  of  the  defendant  to  comply 
with  bis  contract  and  the  cancellation  there- 
of by  the  plaintiff  In  this  action  after  offer- 
ing to  perform  his  part  of  the  contract 
That  J.  H.  Bosard  of  Grand  Forks,  since  de- 
ceased, had  been  acting  as  attorney  for  the 
defendant  since  the  trial  hereinbefore  men- 
tioned, and  was  not  an  attorney  of  record 
therein.  That  on  the  22d  day  of  January, 
1908^  It  came  to  the  knowledge  of  this  plain- 
tiff that  the  foUowhiig  described  papers  were 
discovered  in  the  office  of  said  J.  H.  Bosard 
by  his  successor,  to  wit:  Copies  of  the  com- 
plaint and  answer  In  the  case  of  Cartier  v. 
Bruegger;  a  duplicate  of  the  original  con- 
tract between  said  parties  out  of  which  said 
litigation  originated;  an  exact  copy  of  the 
deed  tendered  by  plaintiff  to  the  defendant ;  a 
paper  purporting  to  be  a  certificate  of  deposit 
from  the  Citizens'  State  Bank  of  Williston 
to  defendant  for  money  deposited  as  a  tender 
by  said  defendant;  a  copy  of  the  deed  for 
said  premises  from  the  St  Paul,  Minneapolis 
&  Manitoba  Railway  Company  to  the  plain- 
tiff herein.  That  because  of  the  discovery  of 
the  copies  of  the  exhibits  and  pleadings  here- 
inbefore mentioned  a  retrial  of  said  action 
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may  be  had  without  Jeopardizing  the  Inter- 
t«t8  of  either  plaintiff  or  defendant  That 
faid  Judgment  is  contrary  to  the  law  of  said 
^-aae,  and  that  through  no  fault  of  plaintiff 
he  was  deprived  of  his  right  to  hare  said  un- 
just and  inequitable  Judgment  reviewed  by 
the  Supreme  Ck>urt  That  his  right  to  have 
a  review  is  a  aubstantlal  right,  and  that  be 
is  deprived  of  hia  property  without  full  com- 
pensation therefor,  and  that  he  has  no  ade- 
-guate  remedy  at  law  for  the  relief  herein 
prayed  for. 

The  relief  prayed  for  Is  that,  upon  plain- 
tiff's doing  such  equity  as  may  be  required  of 
him  by  the  court,  the  Judgment  be  declared 
null  and  void ;  that  defendant  be  decreed  to 
have  no  estate  nor  Interest  in  said  property, 
title  be  quieted  as  to  said  void  Judgment  In 
this  plaintiff;  and  that  the  defendant  be  for- 
ever debarred  and  enjoined  from  asserting 
any  rights  thereunder ;  that  plaintiff  recover 
possession  of  said  premises,  and  that  the 
court  fix  the  value  plaintiff  may  recover  for 
their  use  and  occupation,  or  that  said  defend- 
ant be  ordered  to  submit  to  a  retrial  of  the 
cause  hereinbefore  mentioned,  or  that,  in  case 
of  his  refusal,  he  be  forever  enjoined  from 
asserting  any  rights  whatsoever  under  said 
Judgment 

To  this  complaint  the  defendant  interposed 
the  following  demurrer:  "Comes  now  the  de- 
fendant in  the  above-entitled  action,  and 
demurs  to  the  amended  complaint  filed  here- 
in by  plaintiff  for  the  reason  that  said  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action" — which  demurrer 
was  sustained  by  the  court  with  leave  to 
amend  said  amended  complaint  upon  the  pay- 
ment of  the  costs,  taxed  at  $10.  Plaintiff 
having  In  open  court  declined  to  plead  fur- 
ther, it  was  ordered  that  this  action  be  dis- 
missed on  its  merits,  from  which  order  sus- 
taining the  said  demurrer  plaintiff  appeals  to 
this  court 

Plaintiff  assigns  errors  as  follows:  "(1) 
The  court  erred  in  holding  that  the  amended 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (2)  It  was  error  to 
sustain  the  demurrer  and  dismiss  the  action 
on  its  merits." 

Section  7039,  Rev.  Codes  1905,  provides  for 
a  compulsory  decision  within  60  days  after 
a  cause  is  submitted  to  the  court,  sickness 
or  unavoidable  casualty  excepted.  The  plain- 
tiff contmds  that  under  the  facts  alleged  in 
the  complaint  in  this  case,  the  Honorable 
John  F.  Cowan  by  holding  the  decision  of 
the  former  action  between  these  parties  for 
more  than  five  years  lost  Jurisdiction  under 
said  section  7039,  and  that  the  Judgment  en- 
tered In  said  action  is  void.  In  this  he  Is  in 
error.  Said  section  does  not  make  void  a 
Judgment  rendered  after  the  expiration  of  GO 
days.  McQuillan  v.  Donahue,  49  Col.  157; 
Edmonds  v.  RUey,  16  S.  D.  470,  90  N.  W. 
139 ;  Demaris  v.  Barker  et  al.,  33  Wash.  200, 
74  Pac.  382.  In  Demaris  v.  Barker,  supra, 
the  conrt  says,  in  speaking  of  a  similar  stat- 


ute: "But  certainly  it  was  never  thought 
that  the  remedy  was  to  be  found  in  the  hold- 
ing that  the  Judgment  afterwards  rendered 
is  nugatory.  To  give  It  this  construction  is 
to  prolong  the  very  evil  it  was  sought  to 
avoid,  and  to  punish  the  very  persons  whom 
it  was  intended  should  be  its  beneficiaries. 
If  the  Judgment,  when  rendered.  Is  to  be  de- 
clared void,  then  the  litigants,  who  have  al- 
ready been  subjected  to  an  unconstitutional 
delay,  must  again  be  subjected  to  the  addi- 
tional delays  necessary  to  again  bring  the 
cause  to  the  condition  it  was  before  the  court 
violated  its  sworn  duty.  They  must  also  pay 
the  accruing  costs  necessary  for  that  purpose. 
Were  the  delay  something  within  the  control 
of  the  litigant  were  it  caused  by  his  own 
dereliction,  the  conclusion  contended  for 
might  be  tolerated.  But  the  litigant  cannot 
control  the  action  of  the  court  after  he  has 
submitted  his  cause  for  its  decision."  It 
may  be  that  the  plaintiff  could  by  writ  of 
mandamus  have  compelled  the  Judge  to  ren- 
der his  decision  at  any  time  after  the  ex- 
piration of  the  CO  days  provided  in  section 
7039  had  expired,  but  the  Judgment  is  not 
void  because  of  the  failure  of  the  Judge  to 
render  his  decision  within  the  time  required 
by  law. 

While  the  cause  was  held  under  advisement 
by  the  judge  of  the  Second  Judicial  district  In 
which  the  action  was  pending,  Williams  coun- 
ty was  by  a  law  passed  in  1903  detaohed  from 
the  Second  Judicial  district  and,  with  other 
counties,  formed  into  the  Eighth  Judicial  dis- 
trict, and  a  judge  appointed  therefor.  Appel- 
lant contends  that  as  Judge  Cowan  did  not 
become  judge  of  the  Eighth  Judicial  district, 
but  remained  Judge  of  the  Second  Judicial 
district,  be  lost  Jurisdiction  to  decide  the 
cause,  and  that  the  Judgment  is  void.  Sec- 
tion 6766,  Rev.  Codes  1905,  is  as  follows: 
"No  order  or  Judgment  given  by  the  judge 
of  any  district  contrary  to  the  limitations  of 
the  preceding  sections  shall  for  that  reason 
be  void,  but  such  order  or  Judgment  may  be 
vacated  upon  application  within  thirty  days 
from  the  time  the  same  shall  have  been  made 
or  given  to  the  Judge  of  the  district  in 
which  the  action  or  proceeding  in  which 
the  same  was  made  or  given  is  pending,  and 
if  appcnlnble  by  the  Supreme  Court  on  ap- 
peal." We  cannot  agree  with  'counsel.  At 
most  the  Judgment  would  be  voidable  under 
said  section  6760 ;  and  the  plaintiff  not  hav- 
ing made  any  application  to  vacate  the  same, 
as  provided  by  such  section  6706,  the  judg- 
ment Is  valid. 

A  more  serious  question  Is:  Do  the  alle- 
gations set  forth  in  the  complaint  entitle 
the  plaintiff  to  the  equitable  relief  demand- 
ed therein.  The  rule  laid  down  in  23  Cyc. 
9^-992,  is  as  follows:  "As  a  general  rule 
any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  Judgment 
aud  of  which  the  injured  party  could  not 
have  availed  himself  in  a  court  of  law,  or  of 
which  he  might  have  availed  himself  there. 
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bnt  was  prevented  by  fraud  or  accident  on- 
mixed  with  any  fault  or  negligence  In  him- 
self  or  hlB  agents,  will  authorize  a  court  of 
equity  to  enjoin  the  adverse  party  from  en- 
forcing snch  Judgment  It  must  therefore 
be  made  to  appear  that  It  would  be  unjust 
and  unconscientious  to  enforce  the  Judgment, 
and  equity  will  not  Interfere  merely  on  ac- 
count of  hardship,  or  where  It  appears  that 
there  is  no  valid  defense  to  the  action." 
1  Black  on  Judgments  (2d  Ed.)  f  866,  says: 
"The  leading  case  in  America  upon  tbe  sub- 
ject of  equitable  relief  against  Judgments 
at  law  Is  that  of  Marine  Insurance  Go.  v. 
Hodgson  [7  Crancb,  832,  8  L.  Ed.  362].  In 
that  case  Chief  Justice  Marshall  spedfled 
the  grounds  for  the  interference  of  equity 
In  the  following  terms:  'Without  attempt- 
ing to  draw  any  precise  line  to  which  courts 
of  equity  will  advance,  and  which  they  can- 
not pass,  in  restraining^  parties  from  availing 
themselves  of  Judgments  obtained  at  law. 
It  may  safely  be  said  that  any  fact  which 
clearly  proves  it  to  be  against  conscience  to 
execute  a  Judgment,  and  of  which  the  in- 
jured party  could  not  have  availed  himself 
in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will 
Justif)r  an  application  to  a  court  of  chan- 
cery.' And  the  principles  here  set  forth, 
though  perhaps  somewhat  extended  by  more 
recent  decisions,  have  been  adopted  without 
question,  as  a  general  statement  of  the  rule. 
In  all  our  courts.  'When  a  party  goes  Into 
chancery  after  a  trial  at  law,'  says  a  learned 
Judge  in  New  Yorlc,  'he  must  be  able  to  im- 
peach the  Justice  and  equity  of  the  verdict, 
and  it  must  be  upon  grounds  which  either 
could  not  be  made  available  to  him  at  law, 
or  which  he  was  prevented  from  setting  up 
by  fraud,  accident,  or  the  wrongful  act  of 
the  other  party,  without  any  negligence  or 
other  fault  on  his  part.'  'A  court  of  equity 
does  not  Interfere  with  Judgments  at  law 
unless  the  complainant  has  an  equitable  de- 
fense, of  which  he  could  not  avail  himself  at 
law  l)ecause  it  did  not  amount  to  a  legal  de- 
fense, or  had  a  good  defense  at  law,  which 
be  was  prevented  from  availing  himself  of 
by  fraud  or  accident,  unmixed  with  neg- 
ligence of  himself  or  his  agents.'  So  speak 
all  the  authorities."  The  case  in  which  the 
quotation  from  Chief  Justice  Marshall  is 
taken  Is  Marine  Insurance  Co.  v.  Hodgson, 
7  Cranch,  332,  8  h.  Ed.  362.  The  New  York 
case  from  which  the  quotation  la  taken  is 
Vilas  V.  Jones,  1  N.  Y.  274.  See,  also,  Hend- 
rfckson  V.  Hinckley,  17  How.  443,  18  L.  Ed. 
123.  It  is  plain  from  the  complaint  that  the 
loss  of  the  exhibits,  as  alleged  therein,  was 
caused  without  any  fault  or  neglect  of  the 
plalntUT  or  his  agents.  After  the  appeal  had 
been  taken  and  dismissed  and  more  than 
one  year  after  be  received  notice  of  the  en- 
try of  Judgment,  the  following  described  pa- 
pers and  exhibits  were  discovered:    Copies 


of  the  complaint  and  answer  In  the  case  of 
Oartler  v.  Bruegger,  in  which  the  Judgment, 
hereinbefore  mentioned,  was  rendered  s 
duplicate  of  the  original  contract  between 
the  plaintiff  and  defendant,  out  of  which 
the  litigation  originated;  a  copy  of  the  deeA 
tendered  by  plaintlfl  to  defendant;  a  paper 
purporting  to  be  a  certificate  of  deposit  in 
the  Citlzms'  State  Bank  of  Wllliston  to  th» 
said  Joseph  Oartler  for  the  money  deposdteft 
as  a  tender;  a  copy  of  the  deed  for  said 
premises  from  the  St  Paul,  Minneapolis  & 
Manitoba  Railway  Company  to  the  said 
plaintifT. 

It  appears  to  us  that  the  original  contract 
l>etween  the  parties  and  the  deed  tendered 
t^  the  plaintifr  to  defendant  are  very  ma- 
terial to  a  -proper  decision  of  the  former  ac- 
tion, and  that  the  plaintlflt  was  without  any 
fault  of  his  deprived  of  their  use  iu  maklns- 
the  statement  of  the  case  in  the  former  ap- 
peal. The  principles  contended  for  by  the- 
plaintiff  in  this  action  were  before  this  court 
in  two  cases.  The  first  is  the  case  of  Kits- 
man  T.  Minnesota  Thresher  Co.,  10  N.  D. 
26,  84  K  W.  585,  which  action  was  brought 
to  permanently  enjoin  the  collection  of  a 
Judgment.  The  court  says:  "It  therefore- 
appears  by  the  complaint  that  this  plaintiff 
had  a  defense  as  against  the  note  upon  which 
said  action  was  based,  and  further  appears 
that  on  account  of  certain  fraudulent  rep- 
resentations made  by  Abe  plaintiff  In  the 
other  action,  through  its  authorized  agent, 
this  plaintiff  was  induced  to  refrain  from- 
Interposing  such  defense,  and  in  consequence 
of  plaintUTs  neglect  to  do  so  a  Judgment  was 
entered  by  default  against  this  plaintiff.  It 
seems  entirely  clear  to  this  court  that  the  alle- 
gations of  the  complaint  show  that  this  plain- 
tiff has  an  adequate  remedy  at  law  by  a  mo- 
tion to  vacate  the  Judgment  In  the  other  ac- 
tion. •  «  •  This  familiar  remedy  by  mo- 
tion is  tK)th  speedy  and  economical,  and  It 
is  also  well  settled  that  in  granting  this  re- 
lief by  motion  the  courts  will  exercise  the- 
powers  of  a  court  of  equity  applicable  in  ad- 
ministering the  relief  sought  in  actions  of 
this  nature."  The  court  in  this  action  held 
the  complaint  insufflcient,  using  the  follow- 
ing language:  "We  shall  hold  in  this  case 
that  the  complaint  is  Insufficient,  and  place 
onr  ruling  upon  the  ground  that  under  the 
statute,  upon  the  facts  stated,  the  plaintlir 
has  an  adequate  remedy  by  motion  under 
said  section  made  In  the  original  action. 
*  *  *  In  this  case  we  do  not  desire  to 
go  further  than  to  hold  that,  where  it  ap- 
pears tliat  a  party  who  seeks  to  enjoin  the 
collection  of  a  Judgment  by  means  of  an  In- 
d^>endent  action  has  an  adequate  remedy  at 
law  by  motion,  such  action  will  not  lie." 

In  the  case  at  bar  the  plaintiff  cannot 
obtain  any  relief  by  motion  in  the  original 
action,  the  lost  papers  not  having  been  found 
for  more  than  one  year  after  the  Jodgmoit 
therein  had  l>een  entered  and  notice  of  en- 
try thereof  served  upon  plaintiff's  attorneys. 
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In  the  case  of  Freeman  et  al.  t.  Wood,  11 
N.  D.  1,  88  N.  W.  721,  Freeman  &  Co.,  be- 
ing Insolvent,  made  an  aaslgnment  for  the 
benefit  of  their  creditors  to  the  defendant 
Wood.  Wood  accepted  the  trust,  and  made 
an  accounting  to  the  district  court  A  de- 
cree or  order  was  entered  by  the  court  dis- 
charging Wood  and  his  bondsmen  from  fur- 
ther liability  on  account  of  said  assignment 
and  trust  The  action  was  Instituted  to  com- 
pel defendant  to  account  anew  for  said 
proi>erty,  and  as  preliminary  to  such  relief 
plalntilTs  asked  that  the  decree  of  discharge 
entered  by  the  court  be  vacated  of  record. 
A  demurrer  to  the  complaint  was  sustained. 
The  court  says:  "No  time  is  stated  In  the 
complaint  at  which  the  plaintiffs  or  any  of 
them  discovered  the  fraud  of  which  they 
are  complaining,  and  hence  we  must  as- 
sume for  the  purposes  of  the  case  on  this 
appeal  that  such  discovery  was  made  in  fact 
within  a  year  after  the  Judgment  complained 
of  was  entered."  Neither  of  these  cases  is 
an  authority  against  the  plaintiflT  in  the  case 
at  bar.  Where  the  party  had  a  remedy  at 
law  by  appeal  or  motion  to  vacate  or  for  a 
new  trial,  and  has  lost  It,  without  fault  on 
bis  own  part,  by  causes  which  he  could  not 
control,  preventing  him  from  applying  for 
it  in  due  season,  equity  will  not  refuse  to 
enjoin  the  judgment  merely  because  the 
remedy  at  law,  if  it  had  been  available, 
would  have  been  appropriate  and  adequate. 
28  Qyc.  984;  Parsons  v.  Weis,  144  Cal.  410, 
77  Pac.  1007;  Bailey  v.  Stevens,  11  Utah, 
175,  89  Pac.  828 ;  Curran  v.  Wilcox,  10  Neb. 
449,  6  N.  W.  762;  HoUand  v.  Railway  Co., 
82  Neb.  100,  71  N.  W.  989 ;  Zweibel  v.  Cald- 
well, 72  Neb.  47.  90  N.  W.  843.  See  same 
case  102  N.  W.  84 ;  Rltchey  v.  Seeley,  73  Neb. 
164,  102  N.  W.  256 ;  De  Garcia  v.  San  Antonio 
By.  Co.  (Tex.  Cav.  App.)  77  S.  W.  275;  Oliver 
V.  Pray,  4  Ohio,  175,  19  Am.  Dec.  595,  and 
notes ;  Brackett  v.  Banegas,  110  Cal.  278,  48 
Pac.  90,  68  Am.  St  Bep.  164 ;  Kan.  By.  Co.  v. 
Fltzhogh,  61  Ark.  341,  33  S.  W.  960,  54  Am. 
St  Rep.  211 ;  UtUe  Rock  By.  Co.  v.  Wells, 
61  Ark.  354,  83  S.  W.  208,  30  L.  B.  A.  560, 
54  Am.  St  Rep.  216 ;  Notes  to  Little  Bock  v. 
Wells,  64  Am.  St  Bep.  218  to  261,  inclusive; 
Smltbson  v.  Smithson,  37  Neb.  535,  56  N.  W. 
800,  40  Am.  St  Bep.  504.  In  Curran  v.  Wil- 
cox, supra,  the  plaintiff.  Intending  to  appeal 
from  a  Judgment  against  him,  applied  to 
the  reporter  for  a  transcript  of  the  pro- 
ceedings. The  reporter  furnished  a  tran- 
script, but  It  was  found  to  be  so  imperfect 
as  to  be  entirely  unintelligible  and  worth- 
less; that  the  testimony  of  several  wit- 
nesses was  omitted  therefrom  and  the  excep- 
tions taken  by  the  plaintiff  were  also  omit- 
ted; that  It  was  ImpoBslble  to  prepare  the 
bill  of  exceptions  within  the  time  limited, 
and  the  attorneys  for  defendant  refused  to 
agree  to  an  extension  of  the  time.  The  dis- 
trict court  sustained  a  demurrer  to  the  com- 
plaint, and  the  plaintiff  appealed.  The 
court.  In  reversing  the  Judgment,  says:    "As 


the  attorneys  for  the  plaintiff  are  alleged  to 
have  reUed  upon  the  reporter  for  a  tran- 
script of  the  proceedings,  which,  without 
fault  on  their  part,  they  were  unable  to  ob- 
tain, and  these  allegations,  for  the  purposes 
of  this  action,  are  admitted  by  the  demur- 
rer, the  case  clearly  falls  within  that  of 
Dobson  V.  Dobson,  7  Neb.  296.  The  law  will 
not  permit  the  plaintiff  to  be  prejudiced  In 
his  rights  by  reason  of  the  failure  of  an 
officer  of  the  court  to  do  his  duty." 

In  Holland  v.  Ballway,  supra,  the  stenog- 
rapher, having  lost  part  of  his  notes,  was  un- 
able to  furnish  a  transcript  as  required.  On 
this  account  the  plaintiff  was  unable  to  pre- 
pare a  bill  of  receptions,  and  to  secure  a  re- 
view of  his  case  in  the  Supreme  Court 
Some  of  the  testimony  was  by  depositions. 
The  case  had  been  tried  before,  and  the  re- 
porter's notes  of  the  proceedings  on  the  first 
trial  were  to  be  had.  The  court  says:  "As 
the  appellant  was  free  from  blame  for  the 
loss  of  the  reporter's  notes,  he  should  not  be 
held  responsible  upon  an  assumption  that.  If 
the  transcript  had  been  sooner  ordered,  it 
could  have  been  furnished.  The  appellant 
gave  the  order  for  his  transcript  within  the 
time  limited  for  that  purpose,  and  there 
should  be  no  inference  that  if  he  had  been 
more  diligent  than  the  requirement  of  the 
court  demanded,  the  official  reporter  might 
have  been  able  to  supply  the  necessary  tran- 
script. The  Judgment  of  the  district  court  is 
reversed,  and  this  case  is  remanded,  with  In- 
structions to  allow  a  new  trial  In  the  case 
wherein  the  notes  of  the  testimony  were  lost 
by  the  official  reporter." 

Zweibel  V.  Caldwell  et  al.,  72  Neb.  47,  99 
N.  W.  843,  102  N.  W.  84,  was  an  action 
brought  to  set  aside  a  Judgment  The  com- 
plaint alleged  that  Zweibel  and  his  attorneys 
exercised  due  diligence  to  procure  a  tran- 
script of  the  record  in  that  case  for  the  pur- 
pose of  prosecuting  error  to  the  Supreme 
Court  and  were  unable,  through  no  fault  of 
theirs,  to  procure  It  within  six  months,  and 
the  procuring  of  the  transcript  was  prevented 
through  the  inability  of  the  clerk  of  the  court 
to  furnish  it  within  the  time,  and  that  Zwei- 
bel, having  lost  his  right  to  review  on  error, 
was  therefore  entitled  to  a  new  trial  in  the 
former  action.  There  was  a  Judgment  for 
the  plaintiff  granting  a  new  trial,  and  defend- 
ant appealed.  In  this  case  defendant's  attor- 
neys bad  part  of  the  flies,  and  did  not  re- 
turn them  within  the  proper  tlme^  although 
demands  had  been  made  upon  them  for  their 
return,  and,  by  reason  of  their  failure  to  re- 
turn the  files,  the  clerk  was  unable  to  obtain 
the  files  and  the  plaintiff  unable  to  secure  his 
transcript  The  court,  in  reviewing  some  of 
its  previous  decisions,  says:  "In  all  of  these 
cases  the  constitutional  right  to  review  Is 
spoken  of  and  treated  as  absolute.  It  is  true 
the  question  as  to  the  necessity  of  some  show- 
ing of  error  in  the  Judgment  complained  of 
Is  not  touched  upon  In  any  of  them.  In  the 
absence  of  such  a  showing,  the  loss  without 
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fault  of  one's  constitutional  right  ot  review 
would  seeu  sufflclent  to  warrant  a  new  trial, 
and  that  prejudice  will  t>e  presumed."  In  the 
case  of  Rltcbey  ▼.  Seeley,  supra,  the  court 
says :  "It  is  further  contended  that  it  is  not 
made  suftielently  to  appear  that  the  plaintiff 
has  a  valid  defense  to  the  original  action,  or 
would  be  victorious  on  a  new  trial,  but  we 
thiuk  that  enough  is  shown  to  establish  good 
faith  and  to  tender  a  seriously  litigable  issue. 
To  require  much  more  than  this  would  be  to 
put  the  cart  before  the  horse,  and,  in  effect, 
to  compel  a  new  trial  before  granting  one, 
and  so  to  render  the  latter,  if  granted,  a  need- 
less formality." 

In  Oliver  v.  Pray,  supra,  the  plaintiff  at- 
tempted to  take  an  appeal  in  the  original  ac- 
tion. The  clerk  on  his  request  drew  up  the 
appeal  bond,  which  was  executed  by  him  and 
his  sureties,  and  approved  and  accepted  by 
the  clerk.  At  the  time  of  the  execution  of 
the  bond  the  costs  had  not  been  taxed,  and 
a  blank  was  left  for  their  insertion,  which  the 
clerk,  by  accident  or  mistake,  omitted  to  fill 
in.  On  motion  of  the  respondent  and  defend- 
ant herein  on  tbe  sole  ground  that  the  costs 
had  not  been  inserted  In  the  appeal  bond, 
the  appeal  was  dismissed  by  tbe  Supreme 
Court,  and  this  action  was  brought  to  set 
aside  the  Judgment:  It  being  too  late  to  take 
another  appeal.  The  court  says:  "The  In- 
Jury,  if  any,  to  tbe  complainants,  has  orig- 
inated with  the  clerk  who  prepared  the  bond, 
or  with  the  appellant  who  executed  it  Uni- 
form practice  has  fixed  the  drafting  of  these 
bonds  upon  the  clerks.  Their  offices  are  usu- 
ally furnished  with  blanks  for  the  purpose. 
The  bill  and  evidence  show  conclusively  that 
the  bond  was  In  good  faith  prepared  by  the 
clerk,  and  in  good  faith  executed  by  the  prin- 
cipal obligor."  The  court  further  says :  "The 
law  would  be  dishonored  if  courts  were  fur- 
nished with  no  powers  to  place  the  parties 
thus  situated  In  statu  quo,  and  thus  prevent 
probable  injustice.  There  is  no  principle  to 
be  found  in  the  books  which  forbids  a  court 
of  chancery  from  granting  relief  under  such 
circumstances.  Reason,  Justice,  equity,  re- 
quire it"  In  Kan.  Ry.  Co.  v.  Fltzhugh,  su- 
pra, the  court  held  that  if,  after  a  trial  at 
law,  the  right  of  appeal  is  cut  off  by  the 
death  of  the  presiding  Judge,  before  he  can 
sign  a  bill  of  exceptions,  relief  may  be  grant- 
ed in  an  equitable  action.  In  De  Garcia  v. 
Railway  Co..  supra,  the  court  says :  "Where, 
at  the  time  of  discovery  of  fraud  in  procuring 
a  Judgment,  it  would  have  been  impossible 
by  reason  of  the  state  of  the  record  and  the 
iniposslblllty  of  then  securing  a  statement  of 
facts  for  the'defrauded  party  to  have  secured 
a  review  by  appeal,  the  Judgment  may  be  set 
aside  by  a  court  of  equity,  there  being  no 
adequate  remedy  at  law."  This  was  an  ac- 
tion where  a  Judgment  had  been  obtained 
against  the  complainant  by  fraud.  Other  cas- 
es might  be  cited  sustaining  the  principle  of 


obtaining  relief  in  equity  against  a  Judgment 
at  law,  but  to  do  so  would  extend  this  opin- 
ion to  an  unwarrantable  length.  The  cases 
cited  by  respondent  on  this  question  are  not 
in  point 

English  V.  Aldrich,  132  Ind.  500,  81  N.  EL 
458, 32  Am.  St  Rep.  270,  was  an  action  to  fore- 
close a  Junior  mortgage  and  appellant,  who 
held  a  senior  mortgage,  was  made  defendant. 
The  complaint  alleged  that  any  lien  held  by 
appellant  was  Junior  and  subordinate  to  the 
mortgage  in  suit  The  Junior  mortgagee  toolc 
Judgment,  adjudging  bis  mortgage  the  senior 
lien  on  the  property.  Tbe  senior  mortgagee 
brought  a  bill  in  equity  to  set  aside  the  fore- 
closure, alleging  that  be  relied  on  statements 
of  a  clerk  in  tbe  office  of  the  counsel  for  the 
Junior  mortgagee  that  the  object  of  making 
the  senior  mortgage  defendant  was  to  bar  his 
equity  of  redemption  under  a  Judgment  for 
costs  held  by  him  in  another  action.  The 
court  says :  "A  court  of  equity  possesses  in- 
herent power  to  set  aside  a  Judgment  pro- 
cured and  entered  by  fraud  practiced  upon 
the  court  or  for  a  mistake  made  by  it  bat 
this  power  will  only  be  exercised  in  clear 
cases,  and  when  tbe  party  asking  It  is  him- 
self without  fault,  and  when  he  proceeds 
without  unreasonable  delay  after  the  discov- 
ery of  the  fraud  or  mistake."  The  court  fur- 
ther held  that  appellant  had  no  rigbt  to  rely 
upon  a  statement  of  the  clerk  in  tbe  attor- 
ney's office  as  against  the  allegation  In  the 
complaint  against  blm.  In  Cbezum  v.  Clay- 
pool,  22  Wash.  408,  61  Pac.  157,  79  Am.  St 
Rep.  9,55,  the  plaintiff  made  a  motion  to  va- 
cate and  set  aside  a  Judgment  against  him, 
which  motion  was  denied  by  the  court,  from 
which  order-  he  failed  to  take  an  appeaL 
The  court  held  that  he,  having  failed  to  take 
an  appeal  from  the  denial  of  his  motion,  is 
estopped  to  maintain  an  action  in  equity  to 
cancel  the  Judgment  The  court  only  held 
that  a  Judgment  void  upon  its  face  may  be 
set  aside  upon  motion  even  after  tbe  statu- 
tory time  in  which  to  move  to  set  aside  a 
Judgment  has  expired.  As  hereinbefore  stat- 
ed, the  Judgment  sued  on  In  the  case  at  bnr 
is  not  void.  Respondent  insists  .that,  where 
one  perfects  an  appeal  and  abaudoiis  it,  bis 
right  to  appeal  Is  exhausted.  We  do  not 
think  the  doctrine  contended  for  applies  to 
the  facts  in  this  case,  as  the  right  to  have 
the  action  reviewed  in  the  appellate  court  on 
all  tbe  issues  Involved  was  lost  without  any 
fault,  neglect,  or  mistake  of  his.  See  cases 
hereinbefore  cited.  It  may  be  true  that  ap- 
pellant might  have  compelled  Judge  Cowan 
under  a  writ  of  mandamus  to  decide  the  ac- 
tion, but  he  was  not  obliged  to  apply  for  such 
a  writ.  Tbe  district  court  erred  in  sustain- 
ing tbe  demurrer. 

The  order  appealed  from  is  reversed,  and 
the  case  Is  remanded  to  the  district  court  for 
further  proceedings  according  to  law.  All 
concur,  except  FISK,  J.,  not  participating. 
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BER6STROM  ▼.  SVENSON. 

(Snpreme  Court  ot  North  Dakota.    April  29, 

1910.) 

(SyUahu*  &y  the  Court.) 

PCBLIC    liANDS    (J    85*)— DBATH    OF    HOM*- 

BTEADEB— Rights  of  Hubs. 

In  December,  1886,  one  Axel  Bergatrom 
made  a  homestead  entry  on  certain  government 
land  in  Pierce  county,  and  in  May  following  be 
died  intestate,  leaving  surviving  him  the  plain- 
tiff, his  brother,  who  is  a  citizen  of  the  United 
States  and  a  resident  of  this  state,  also  the  de- 
fendant, his  mother,  an  alien,  who  Is  a  citizen 
and  resident  of  Sweden.  In  June,  1903,  plaln- 
tiflf  made  final  proof  pursuant  to  section  2291, 
Rev.  St.  V.  S.  (U.  8.  Comp.  St.  1901,  p.  1390), 
and  received  final  receiver's  receipt,  and  in  June, 
1906,  a  patent  for  said  land  was  issued  by  the 
government  running  to  the  heirs  of  Axel  Berg^ 
Strom.  This  is  the  statutory  action  to  determine 
adverse  claims,  and  the  sole  question  involved 
is  whether  by  such  patent  the  fee  title  to  the 
land  was  conveyed  to  the  alien  mother  or  to  the 
citizen  brother.  Held,  construing  section  2291, 
Rev.  St  U.  S.,  that  the  mother,  being  an  alien, 
was  incapabln  of  making  final  proof,  and  hence 
not  qnaUfied  to  receive  title  from  the  govern- 
ment, and  such  title  is  quieted  In  plaintiff,  who 
is  the  sole  heir  capable  of  making  such  proof 
and  receiving  title  from  the  government. 

rSSd.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  IMg.  I  SB.*] 

Appeal  from  District  Court,  Pierce  Coun- 
ty; A.  G.  Burr,  Judge. 

Action  by  Charles  Bergstrom  against  Kas- 
]a  Svenson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Bangs,  Cooley  &  Hamilton,  for  appellant 
Albert  B.  Coger,  for  respondent 

FISK,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  district  conrt  of  Pierce  county, 
and  comes  here  for  trial  de  nova  Hie  facts 
are  not  In  dispute,  and,  as  found  by  the  trial 
court,  are  substantially  as  ftdlows: 

"(1)  That  one  Axel  Bergstrom  In  bis  life- 
time made  a  homestead  flUng  on  government 
land  pursuant  to  the  laws  of  the  United 
States.  [Here  follows  a  description  of  the 
land  wbldi  la  situated  in  Pierce  county.] 

"(2)  That  the  said  Axel  Bergstrom  was  the 
brother  of  tbe  plalntlfl,  Charles  Bergstrom, 
and  that  tbe  defendant,  Kasja  Svenson,  Is 
the  mother  of  tbe  said  Axel  Bergstrom. 

"(3)  At  tbe  time  of  the  death  of  Axel  Berg- 
strom, he  bad  not  made  proof  to  the  premises 
hereinbefore  described,  but  after  bis  death, 
proof  was  made  to  said  land,  and  thereafter 
patent  was  issued  by  tbe  government  of  the 
United  States  running  to  the  heirs  of  said 
Axel  Bergstrom,  deceased. 

"(4)  That  at  all  the  times  herein  mentioned 
the  plaintiff  was,  and  now  is,  a  citizen  of  tbe 
United 'States  and  a  resident  of  North  Da- 
kota, and  the  defendant  was  a  citizen  of 
Sweden,  and  was  at  all  times  herein  men- 
tioned, and  now  is,  a  resident  of  Sweden. 
Tbsit  said  Axel  Bergstrom  left  siurvlvlng  him 
no  belis  at  law  or  next  of  Icin  who  are  citi- 


zens of  the  United  States,  save  and  except 
the  plaintiff,  Charles  Bergstrom." 

This  is  the  statutory  action  by  tbe  son 
against  tbe  mother  to  determine  adverse 
Claims  to  tbe  real  property  In  controversy. 

As  stated  by  appellant's  counsel:  "Tbe 
sole  question  for  determination  Is  whether 
under  tbe  United  States  patent  granting  tbe 
lands  to  the  heirs  of  Axel  Bergstrom'  the 
fee  title  was  conveyed  to  the  alien  mother  of 
the  deceased  ent^man  or  to  the  citizen 
brother."  Tbe  entire  controversy  turns  upon 
the  construction  to  be  placed  on  section  2291 
of  the  Revised  Statutes  of  tbe  United  States 
(U.  8.  Comp.  St  1901,  p.  1390).  "Whatevor 
our  decision  may  be,  it  is  not  necessarily  final 
as  the  same  may  be  ultimately  reviewed  by 
the  Supreme  Court  of  the  United  States. 
Section  2291  reads:  "No  certificate,  however, 
shall  be  given,  or  patent  issued  therefor,  un- 
til tbe  expiration  of  five  years  from  the  date 
of  such  entry;  and  If  at  the  expiration  of 
such  time,  or  at  any  time  within  two  years 
tbei%after,  tbe  person  making  such  entry ;  or 
}f  he  be  dead,  bis  widow ;  or  in  case  of  her 
death,  his  heirs  or  devisee;  or  in  case  of  a 
widow  making  such  entry,  her  heirs  or  dev- 
isee, In  case  of  her  death,  iH'oves  by  two 
credible  witnesses  that  he,  she,  or  they  have' 
resided  upon  or  cultivated  the  same  for  the 
term  of  five  years,  immediately  succeeding  the 
time  of  filing  the  afildavit  and  makes  affi- 
davit that  no  part  of  such  land  has  been 
alienated,  ezc^t  as  provided  in  section  twen- 
ty-two hundred  and  eighty-eight,  and  that 
he,  she,  or  they  will  bear  true  allegiance  to 
tbe  Government  of  the  United  States ;  then, 
in  such  case,  he,  she,  or  they.  If  at  that  time 
citizens  of  tbe  United  States,  shall  be  enti- 
tled to  a  patent  as  in  other  cases  provided 
by  law."  It  is  entirely  clear  from  a  reading 
of  the  above  statute  that  alien  heirs  are  in- 
capable of  making  final  proof,  even  though 
under  the  local  state  statute  where  tbe  land 
is  situated  they  might  Inherit  bad  the  de- 
ceased entryman  left  an  estate.  This  Is  firm- 
ly established,  both  by  the  decisions  of  tbe 
land  department  and  by  tbe  courts.  It  Is 
plaintiff's  contention  that  In  no  event  can 
alien  heirs  derive  any  title  to  a  homestead 
under  tbe  above  statute  and  that  tbe  words 
"the  heirs  of  Axel  Bergstrom"  contained  in 
tbe  patent  In  the  case  at  bar  should  be  con- 
strued to  mean  "tbe  heirs  of  Axel  Bergstrom, 
who  were  citizens  of  the  United  States  at  the 
time  final  proof  was  made  herein."  On  tbe 
contrary,  counsel  for  defendant  contend.  In 
effect  and  with  much  plausibility,  that  the 
grant  by  tbe  government  to  "tbe  heirs  of  Ax- 
el Bergstrom"  conveys  title  to  defendant  as 
she  Is  the  sole  heir  of  the  deceased  entryman 
under  the  state  statute,  and  that  we  must 
look  alone  to  such  statute  to  determine  who 
the  grantee  ia  under  such  patent.  The  learned 
trial  court  upheld  tbe  contention  of  plaintiff 
and  quieted  title  In  him.    While  the  matter 


•Per  other  eases  see  ssme  topic  and  McUon  NUMBER  la  Dee.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
126  N.W.-32 


Digitized  by  VjOOQIC 


498 


126  NORTSWKaTBKS  BBPOBTER. 


pS.D 


is  by  no  means  frefe  from  doubt,  and,  strange 
as  It  may  seem,  no  court,  so  far  as  we  are 
able  to  discover,  has  ever  been  called  upon 
to  pass  on  the  precise  question  here  Involved, 
we  feel'  constrained  to  concur  In  the  views  of 
the  trial  court  by  holding  that  plaintiff,  be- 
ing the  sole  heir  capable  of  taking  advantage 
of  the  privilege  afforded  by  section  2291,  su- 
pra, tatces  the  title  under  the  patent.  The 
language  employed  In  the  latter  portion  of 
said  statute  would  seem  to  permit  of  no 
other  construction.  It  reads:  "Then,  In 
such  case,  he,  she,  or  tbey,  If  at  that  time 
citizens  of  the  United  States,  shall  be  enti- 
tled to  a  patent,"  etc.  It  is  contrary  to  the 
whole  policy  of  the  homestead  law  that  per- 
sons not  citizens  of  the  United  States  may, 
under  any  copdltions,  acquire  title  thereun- 
der. This  is  manifest  from  the  various  pro- 
visions of  the  act  limiting  the  beneficiaries 
thereof  to  persons  only  who  are  citizens. 

While,  as  stated  by  counsel  for  appellant, 
defendant  is  under  our  state  statute  the  sole 
heir  of  Axel  Bergstrom,  and  as  such  would, 
although  an  alien,  inherit  any  property  left 
by  him,  stOI  such  fact  is  In  no  manner  con- 
trolling. Axel  Bergstrom  had  no  estate  In 
such  homestead,  and  hence  could  leave  no  in- 
heritable interest  therein.  He  merely  pos- 
sessed an  inchoate  right  therein — a  mere 
preference  right  to  obtain  title  upon  compli- 
ance with  the  homestead  act.  This  is  ex- 
pressly conceded,  and  counsel  for  appellant 
make  no  claim  to  any  rights  through  inherit- 
ance under  the  state  statute;  their  conten- 
tion being  that  their  client  takes  by  purchase 
from  the  government  In  other  words,  they 
contend  that  the  patent  grants  the  land  to 
defendant  the  same  as  If  she  had  been  spe- 
cially designated  as  the  sole  grantee  tberein. 
Such  contention  is  based  upon  the  postulate 
that  the  patent  names  the  grantee  as  the 
"heirs  of  Axel  Bergstrom,"  and  that  the  state 
statute  must  alone  be  consulted  to  determine 
who  are  «uch  heirs.  This  line  of  reasoning 
is  quite  persuasive,  but  we  think  it  fallacious. 
It  runs  counter  to  the  express  language  of 
the  federal  statute  above  cited,  as  well  as  to 
the  well-recognized  policy  of  the  government 
in  enacting  the  homestead  law.  In  the  light 
of  such  statute,  it  is,  we  think,  reasonably 
clear  that  the  words  "the  heirs  of  Axel 
Bergstrom,"  as  used  in  the  patent,  must  be 
construed  to  mean  the  persons  who  are  capa- 
ble of  making  proof  under  the  provisions  of 
section  2291  aforesaid.  No  other  persons  are 
entitled  to  a  patent  Defendant  being  an 
alien,  was  incapable  of  making  proof,  and, 
such  being  true,  she  Is  to  all  Intents  and  pur- 
poses the  same  as  if  dead.  It  has  been  thus 
held  by  the  land  department  of  the  govern- 
ment in  sustaining  the  right  of  a  person  to 
make  final  proof  who,  under  the  local  state 
statute,  would  not  Inherit  Agnew  v.  Mor- 
ton, 13  Land  Dea  Dep.  Int  228.  The  above 
case  involved  facts  analogous  to  those  in  the 
case  at  bar,  and,  In  construing  the  federal 
statute.  First  Assistant  Secretary  Chandler 


said:  "Section  2291  of  the  Bevlsed  Statutes 
provides  for  the  Issuance  of  patent  after 
satisfactory  final  proof,  to  the  'heirs  or  devi- 
see* In  case  of  the  death  of  the  entrymau 
leaving  no  widow.  But  such  heirs  or  devisee 
shall  be  citizens  of  the  United  States  at  the 
time  final  proof  is  made.  It  is  manifest  that 
the  father  and  mother,  while  citizens  of  Great 
Britain,  cannot  make  proof  and  obtain  patent 
for  the  land.  Being  thus  incompetent  their 
right  to  make  final  proof  and  receive  patent 
for  the  land  while  subjects  of  a  foreign  coun- 
try is  the  same  as  If  they  had  no  existence." 
To  the  like  effect  is  the  decision  of  the  Wasb- 
bigton  court  in  Towner  t.  Rodegeb,  33  Wash. 
153,  74  Pac.  60,  99  Am.  St  Rep.  936,  from 
which  we  quote  as  follows:  "The  homesteai 
law  vests  the  rights  in  the  land  in  the  claim- 
ant himself  for  his  exclusive  benefit  and  if 
he  die  before  patent  issues,  leaving  no  wid- 
ow, then  in  his  heirs,  or  devisees,  if  they  be 
at  that  time  citizens  of  the  United  States. 
Rev.  St  U.  S.  §§  2290,  2291.  The  alien  heirs 
are  incompetent  to  make  proof  and  secure 
title  to  a  homestead  [citing  Agnew  v.  Mor- 
ton]. The  answer  In  the  case  at  bar  alleges 
that  the  deceased  homesteader  left  no  heirs 
who  were  citizens  of  the  United  States.  They 
are  therefore  Incompetent  to  make  the  neces- 
sary proof  and  secure  title  as  heirs  of  the  de- 
ceased. There  is  no  authority  in  the  land 
laws  for  an  executor  or  administrator  to  con- 
summate the  inchoate  claim  of  a  deceased 
homesteader   for  the   benefit   of   creditors. 

•  ♦  •  If  a  homestead  claimant  dies  before 
patent  issues,  or  before  the  right  to  demand 
a  patent  has  accrued,  the  land  does  not  be- 
come a  part  of  the  estate.  Upon  his  death, 
all  his  rights  under  the  homestead  entry  cease 
and  his  heirs  become  entitled  to  a  patent  not 
because  they  have  succeeded  to  his  equitable 
interest,  but  because  the  law  gives  them  pref- 
erence as  new  homesteaders,  and  allows  them 
the  benefit  of  the  residence  of  their  ancestor 
upon  the  land.  Gjerstadengen  v.  Van  Dozen, 
7  N.  D.  612,  76  N.  W.  283,  66  Am.  St  Rep.  679. 

*  *  *  The  heirs  do  not  succeed  to  such  rights 
by  inheritance,  but  by  virtue  of  the  law  which 
merely  grants  to  them  preference  rights.  If 
they  fail  to  exercise  those  rights,  or  If,  as  in 
this  case,  there  are  no  heirs  capable,  as  citi- 
zens of  the  United  States,  of  succeeding  to 
such  rights,  then  there  Is  no  one  else  to  whom 
any  preference  right  survives,  and  the  laud 
is  open  as  a  part  of  the  public  domain  for  oc- 
cupancy by  any  qualified  homesteader." 

Counsel  for  appellant  dte  and  rely  upon 
Caldwell  v.  Miller,  44  Kan.  12,  28  Pac.  946, 
and  Hutchinson,  etc.,  y.  Caldwell,  1S2  U.  S. 
65,  14  Sup.  Ct  504,  38  L.  Ed.  8S6k  as  well  as 
other  cases.  In  its  opinion  in  the  latter  case 
the  Supreme  Court  of  the  United  States  uses 
certain  language,  which,  if  applicable  to  the 
case  at  bar,  would  seem  to  support  appel- 
lant's contentton.  Among  other  things  the 
court  says:  "It  Is  an  established  principle 
of  law  everywhere  recognized,  arising  from 
the  necessity  of  the  case,  that  the  dispost- 
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tlon  of  Immorable  property,  wbetber  t^  deed, 
descent,  or  any  otber  mode.  Is  exclusively 
sabject  to  tbe  goTemment  wltbln  -vbose  Ju- 
risdiction the  property  Is  situated,  and,  al- 
though €k)ngnreas  might  have  designated  par- 
tlcular  grantees  to  whom  the  land  should  g« 
in  the  first  Instance,  It  did  not  do  so,  nor 
make  use  of  words  Indicative  of  any  intent 
that  the  law  of  the  state  should  not  be  fol- 
lowed. •  •  •  The  object  sought  to  be  at- 
tained by  Congress  was  that  those  who  would 
bave  taken  tbe  land  on  the  death  of  the  pre- 
emptor,  if  the  patent  had  issued  to  him, 
should  still  obtain  It  notwithstanding  his 
death,  an  object  which  would  be  In  part  de- 
feated by  the  exclusion  of  any  who  would 
liave  so  taken  by  the  local  law  If  the  title  had 
rested  in  blm."  It  will  be  noticed,  however, 
that  this  case  involved  the  pre-emption  law 
and  tbe  construction  of  section  2269,  Rev.  St 
n.  S.,  and  hence  is  not  in  point  The  case  of 
Brann  v.  Mathleson,  139  Iowa,  400,  116  N. 
W.  788,  involved  rights  under  the  former 
timber  culture  act.  It  will  be  seen  upon  ex- 
amination that  section  2291,  relating  to  final 
proof  under  the  homestead  act  is  materially 
different  from  section  2269,  relating  to  such 
proof  under  the  pre-emption  act  as  well  as 
the  law  relating  to  such  proof  under  the  tim- 
ber culture  act 

Lastly,  appellant's  counsel  call  attention  to 
section  2448,  Rev.  St  U.  S.  (U.  8.  Comp.  St 
1901,  p.  1S12),  which  provides:  "Where  pat- 
ents for  public  lands  bave  been  or  may  be  is- 
sued. In  pursuance  of  any  law  of  the  Unit- 
ed States,  to  a  person  who  has  died,  or  who 
bereafter  dies,  before  the  date  of  such  patent 
tbe  title  to  tbe  land  designated  therein  shall 
inure  to  and  become  vested  In  the  heirs,  dev- 
isees or  assignees  of  such  deceased  patentee 
as  if  the  patent  had  Issued  to  the  deceased 
person  during  life."  It  Is  well  settled,  how- 
ever, that  the  above  section  has  no  applica- 
tion under  the  facts  of  this  case.  It  was  en- 
acted merely  for  the  purpose  of  avoiding  the 
mle  that  a  patent  Issued  to  a  dead  man  Is 
void,  and  it  only  applies  to  cases  where  the 
'deceased  entryman  had  complied  with  the 
law,  and  was  entitled  to  a  patent  at  tbe  time 
of  bis  death.  20  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  432. 

Tbe  views  above  expressed  lead  to  an  af- 
firmance of  the  Judgment  appealed  from,  and 
It  la  accordingly  affirmed.    All  concur. 


MILLER  V.  SMITH  et  aL 

(Bopreme   Court  of   North    Dakota.     May   8, 
1910.) 

fSytlahu*  hy  the  Court.) 

L  MoBTOAOXS  (I  88*)— Absolxitk  Deed. 

A  deed  of  real  estate,  absolute  in  terms, 
win  not  be  declared  a  mortgage,  unless  the 
evidence  Is  clear,  specific  satisfactory,  and  con- 


vincing that  such  was  the  intention  of  the  jwr^ 
ties  when  the  conveyance   was  executed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  !|  108-111;    Dec.  Dig.  {  38.*] 

2.  MoRTOAOES  (§  32*)— Deeu  Absolute  ih 
Form— Intent  of  Pastier. 

One  of  the  most  decisive  tests  to  determine 
what  the  Intention  of  the  parties  was  is  wheth- 
er there  eziats  a  debt  from  the  grantor  to  the 
grantee,  as  there  can  be  no  mortgage  without 
a  debt  or  liability  to  be  secnred. 

[E3d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f  61 ;   Dec.  Dig.  {  32.*) 

3.  Mortgages  (g  37*)— Parol  Evidence— Na- 
ture OF  Agreement— Deed  or  Mortoaob. 

The  form  of  the  conveyance  Is  not  con- 
trolling, and  parol  evidence  is  admissible  to 
show  what  the  real  agreement  was. 

[EJd.  Note. — For  other  cases,  see  Mortgages, 
Cent   Dig.  U  97-107;    Dec.   Dig.   §  37.*] 

4.  Mortoaoes  (f  37*}— Deed  or  Mortoaob— 
Declarations  or  Parties  to  Aobxbueriv- 
Intent. 

The  declarations  of  tbe  parties  at  the  time 
and  subsequently  are  also  admissible  to  deter- 
mine what  the  real  intention  was. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent.  Dig,  S  101 ;   Dec.  Dig.  |  37.*] 

6.  Mortgages  (S  33*)— Absolute  Deed— Ef- 
fect OF  Contract  to  Rbconvet. 

A  contract  to  reconvey  on  fixed  terms  does 
not  necessarily  show  that  tbe  transaction  was 
for  security  purposes,  although  tbe  sum  to  be 
paid  on  a  reconveyance  is  a  sum  equal  in' 
amount  to  the  sum  secured  by  a  former  mort- 
gage. 

[Eld.  Note.— For  other  cases,  see  Mortgages,. 
Cent.  Dig.  IS  67-82 ;   Dec.  Dig.  f  33.*] 

6.  Mortgages  (|  33*)— Charge  to  Absolutb 
Conveyance. 

A  security  contract  may  be  chan^  to  an 
absolute  conveyance,  subject  to  an  nition  to  re- 
purchase under  fixed  terms.  On  such  issues  the 
intention  of  the  parties  is  the  test,  but  tbe 
fairness  of  tbe  transaction  will  be  scrutinized  to 
see  that  the  act  was  not  Influenced  by  financiM 
circumstances  of  the  debtor  or  the  oppression 
of  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Mortgagee 
Cent.  Dig.  it  67-82;   Dec.  Dig.  S  83.*] 

7.  Mortgages  (f  38*)— Character  of  Instbu- 
MENT— Evidence. 

Evidence  considered,  and  held  tiot  to  show 
that  a  deed  and  accompanyibg  contract  are  a. 
mortgage,  but  an  absolute  deed,  with  the  priv- 
ilege of  a  reconveyance  on  payment  of  a  definite 
sum  on  or  before  a  day  certain. 

[Ed.  Note.— For  other  coses,  see  Mortgagesu 
Dec.  Dig.  {  38.*] 

Appeal  from  District  Court,  Stutsman 
County;  Burke,  Judge. 

Action  by  C.  L.  Miller  against  Gussie  B. 
Smith  and  others.  Judgment  for  plalnUff, 
and  defendants  appeal.    Affirmed. 

John  ICnanf,  for  appellants.  Geo.  ,W. 
Thorpe  and  Blckel  A  Dennis,  for  respondent 

MORGAN,  a  J.  Action  to  quiet  tlUe,  In- 
volving the  title  and  ownership  of  the  B.  ^  ■ 
of  section  29,  township  138  N.,  range  6S  W.,- 
in  Stutsman  county.  The  plalntift  claims  the 
title  thereto  in  fee  simple.  Dtfendants  con- 
tend that  the  conveyance  under  which  plain- 
tiff holds  the  land  is  a  mortgage,  and  ask  for- 
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an-  acoountlng,  and  to  be  allowed  to  redeem 
fr^  Bach  mortgage  on  payment  of  the 
amwnt  found  dua  Plaintiff  recovered  Judg- 
ment in  tbe  district  court  D^endants  ap- 
peal, and  ask  for  a  review  of  the  entire  case 
under  section  729,  Rev.  Codes  1005. 
Ibe  leading  facts  are  the  following: 
In  August,  1899,  the  defendant  Oussle  R. 
Sm{{h  and  her  husband,  R.  R.  ^mith,  since 
deceased,  leased  a  hotel  In  Cedar  Rapids, 
Iowa,  owned  by  the  plaintiff's  wife.  The 
plaintiff  acted  aa  his  wife's  agent  In  that 
matter,  and  in  all  matters  connected  with 
the  hoteL  This  lease  was  for  five  years. 
The  Smiths  were  not  able  to  furnish  the  hotel 
wlibont  borrowing  money,  and,  in  place  of 
mortgaging  the  hotel  furniture,  they  conclud- 
ed^,to  make  other  arrangements,  and  there- 
after the  itointiff  agreed  to  become  surety 
for'tbem  at  one  of  the  banks  for  tbe  sum  of 
$1^00  for  90  days,  and  the  Smiths  agreed  to 
iniacsmnlCy  falm  by  giving  him  a  mortgage  on 
this  land.  Subsequently  it  was  foimd  that 
It  nroold  take  $1,250  to  buy  the  required  fur- 
nlfpret  and  plaintiff  thereuxwn  Indemnified 
tSe  bank  for  |250  additional.  On  August  16, 
1860,  a  note  and  mortgage  were  executed 
and  d^lvered  to  the  plaintiff  to  secure  him  on 
bis  liability  to  the  bank.  The  note  at  tbe 
bank  was  extended  at  the  eaA  of  every  90 
days  nntil  October  16,  1900.  About  this  time 
the  plaintiff  informed  Mrs.  Smith  that  the 
bank  did  not  wish  to  extend  the  note  again, 
and  In  consequence  thereof  the  following  ar- 
rangement was  agreed  upon  between  the 
Smiths  and  plaintiff:  The  Smiths  were  to 
give  him  a  warranty  deed  of  this  land,  ab- 
solute in  terms.  Plaintiff  was  to  retain  the 
note  and  piortgage  for  $1,250.  Plaintiff  was 
to  give,  and  did  give,  the  Smiths  a  contract 
as  follows,  to  wit:  "Whereas,  said  C.  L.  Mil- 
}er,  at  the  special  instance  and  request  of  the 
said  Gussie  R.  and  R.  R.  Smith,  signed  a  note 
as  surety  for  them  for  the  sum  of  $1,250.00, 
payable  to  the  Merchants  National  Bank  of 
■the  cttf  of  Cedar  Rapids,  aforesaid,  which 
said  note  is  now  due  and  payable,  and  where- 
as, the  said  Gussie  R.  and  R.  R.  Smith  are 
unable,  to  pay  the  same,  and  whereas,  the 
said  (tussle  B.  and  B.  B.  Smith,  on  the  16th 
day  of  August,  A.  D.  1899,  executed  a  cer- 
tain land  mortgage  to  the  said  C.  L.  Miller  to 
indemnlf]r  and  hold  him  harmless  against 
the  payment  of  said  note  on— (premises  de- 
scribed), now  It  is  agreed  by  and  between 
the.parties  that  the  said  C.  L.  Miller  is  to 
pay  the  said  note  and  the  said  Gussie  B.  and 
B.  R.'' Smith  to  make  a  deed  for  tbe  above 
described  premises  to  the  said  O.  L.  Miller 
upon  the  following  conditions,  to  wit:  The 
said  C.  L.  Miller  to  still  retain  said  note  and 
mortgage,  and  if  the  said  Gussie  B.  and  B. 
R..  Smith  shall  pay  to  the  said  C.  L.  Miller, 
ou  jor  before  Oct  16,  1901,  all  moneys  Includ- 
ing costs,  taxes  and  other  expenses,  together 
with  seven  per  cent  interest  per  annum  on 
the.  game,  then  the  said  C.  L.  Miller  will  sell 
and  recoBvey  the  said  premises  back  to  the 


said  Gussie  B.  and  B.  B.  Smifb  or  their  heirs 
or  assigns,  and  deliver  up  and  duly  cancel  the 
said  note  and  mortgage,  or.  If  the  same  Is  not 
paid  by  tbe  said  time,  the  said  C.  L.  Miller 
will  deliver  up  to  tbem  said  note  and  mort' 
gage,  if  no  other  incumbrance  is  found 
against  said  land,  and  in  which  case  said 
Gussie  B.  and  B.  B.  Smith  are  to  have  no 
other  or  further  claim  at  law  or  in  equity  up- 
on said  iHremises  so  conveyed  to  him,  but  his 
title  to  be  absolute  and  perfect  in  fee  simple." 

The  deed  was  immediately  placed  on  rec- 
ord by  tbe  plaintiff.  During  the  year  follow- 
ing the  delif^ry  of  this  deed  nothing  transpir- 
ed to  change  the  relation  of  the  parties  to  tbe 
land  or  to  the  contract  except  that  the  plain- 
tiff paid  the  bank  tbe  sum  of  $1,250  after  the 
execution  of  the  papers  on  the  16th  day  of 
October,  1900.  The  Smiths  had  paid  the  in- 
terest to  the  bank  on  the  $1,230  note  up  to 
that  date.  When  the  year  was  about  to  ez< 
pire,  Mrs.  Smith  sent  for  the  plaintiff  to 
come  to  the  hotd,  and  they  talked  over  mat- 
ters there,  and  she  then  gave  him  $3,200 
worth  of  notes  for  collection,  out  of  wtaidi' 
when  collected,  he  was  to  pay  the  rent  in  ar 
rears  due  his  wife.  At  this  same  Interview-, 
plaintiff  handed  her  the  mortgage  of  August 
16,  1899,  and  the  $1,250  note,  and  a  satis- 
faction or  written  discharge  of  the  mortgage, 
which  she-Hays  "he  told  me  at  the  same  Ume 
I  should  pth.it  away,  as  I  might  need  It 
again."  In  regard  to  this  interview  there  Is 
some  conflict.  &h^.  Smith  says  that  she  was 
to  have  the  right  to  redeem  at  any  time,  and 
that  the  plaintiff  so  i^ted  to  her  at  this  in- 
terview. Plaintiff  posi^vely  denies  that  any 
sudi  talk  was  had  or  plramise  made  at  any 
time  after  the  surrender  o!P  the  mortgage  and 
other  papers,  about  October^lO,  1901. 

After  the  turning  over  an4  acceptance  of 
the  note,  mortgage,  and  satJ^action  piece, 
nothing  transpired  between  the  parties  con- 
cerning this  matter  untU  Ma^  25,  1902, 
when  Mrs.  Smith  wrote  the  plalAtiff  as  fol- 
lows: "Patterson,  Mar.  25, 1902:  JffDearMr. 
Miller:  Tour  letter  was  forwardei\  me  from 
Reading.  I  am  glad  to  know  eve!rythlng  is 
all  right  in  Cedar  Bapids  and  as  far  as  mon- 
ey is  concerned  we  are  square,  but  In  kind- 
ness and  consideration  I  am  still  ygur  debt- 
or." The  letter  to  which  this  was  a  reply 
referred  to  all  arrears  of  rent  havbig  been 
paid  out  of  the  notes  placed  in  plaintUTs 
hands  for  collection.  On  September  11, 1902. 
Mrs.  Smith  wrote  to  the  plaintiff  as  follows: 
"We  are  expecting  In  a  few  days  to  go  to 
Dakote  to  attend  to  matters  out  there,  and 
I  would  like  to  know  if  you  are  still  willing 
to  allow  me  to  redeem  the  half  section  of 
land  you  have  for  wb^t  it  cost  you."  In  re- 
sponse to  this  letter,  the  plaintiff  wrote  her 
that  he  had  given  another  pcurty  an  option 
or  agreement  to  sell  this  property.  It  Is 
claimed  by  Mrs.  Smith  that  she  answered  this 
letter  of  plaintiff's,  and  complained  that  he 
should  have  given  another  party  an  option 
on  the  land  when  he  had  agreed  to  let  her 
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redeem  it.  The  plaintiff,  however,  testifies 
that  he  never  received  this  letter.  On  June 
20,  1903,  Mrs.  Smith  wrote  the  plabitlff,  and 
In  the  letter  used  this  language;  "Now  I 
want  to  know  If  yoa  will  allow  me  to  keep 
the  control  of  twenty-nine  until  you  dispose 
of  It  otherwise.  I  inclose  you  a  diagram. 
The  black  lines  are  the  lands  I  am'  Interested 
in.  The  crosses  are  your  half  of  twenty-nine, 
and  the  ring  Is  the  farmer's.-  Now  you  can 
see  how  convenient  your  land  Is  for  the  far- 
mer to  pasture  his  stock  on,  which  he  is  now 
doing,  and  how  Inconvenient  It  is  for  me  to 
have  him  there.  Indeed,  I  can  see  how  fool- 
ish it  was  not  to  redeem  this  land  myself 
when  I  had  the  chance,  and  I  wish  you  would 
set  a  price  on  it  and  give  me  an  option  on 
it  until  after  harvest— not  that  I  have  not 
land  enough,  and  more  than  I  will  ever  need, 
but  It  makes  It  very  Inconvenient  to  have  a 
half  mile  right  In  the  middle  of  my  farm  be- 
longing to  some  one  else."  The  land  was  un- 
cultivated land,  with  no  one  In  actual  pos- 
session thereof.  B^om  these  papers  and  let- 
ters and  the  evidence  we  are  to  determine 
whether  the  defendant  should,  on  equitable 
principles,  be  permitted  to  redeem  at  this 
time.  This  must  depend  upon  what  was  the 
intention  of  the  parties  on  October  16,  1900, 
when  the  deed  and  accompanying  contract 
were  executed  and  delivered.  It  Is  the  in* 
tentlon  of  the  parties  at  that  time  that  must 
govern,  and  parol  evidence  is  admissible  on 
that  issue,  under  section  6153,  Rev.  Codes 
1905.  Subsequent  acts  and  declarations  are 
admitted  in  evidence  only  as  having  bearing 
on  what  the  original  Intention  was.  If  the 
parties  intended  the  deed  to  be  security  sim- 
ply, it  should  be  deemed  a  mortgage,  what- 
ever its  language  may  be.  The  degree  of 
proof  required  before  a  deed  absolute  in  form 
will  be  declared  a  mortgage  is  well  establish- 
ed. It  requires  that  the  evidence  must  be 
clear,  convincing  and  specific  before  the  deed 
will  be  declared  a  mortgage.  It  must  be  such 
evidence  that  leaves  In  the  mind  of  the  chan- 
cellor no  substantial  doubt.  Jasper  v.  Hasen, 
4  N.  D.  1,  58  N.  W.  454,  23  L.  R.  A.  68;  Mc- 
Quin  V.  Lee,  10  N.  D.  160^  86  N.  W.  714; 
Wells  V.  Geyer,  12  N.  D.  316,  96  N.  W.  280; 
Forester  v.  Van  Anken,  12  N.  D.  175,  06  N. 
W.  801 ;  Little  V.  Brawn.  11  N.  D.  410,  02 
N.  W.  800;  N.  W.  Ins.  C!o.  V.  Lough,  13  N. 
D.  eOl,  102  N.  W,  160;  Devore  v.  Woodruff, 
1  N.  D.  143,  45  N.  W.  701 ;  Wallace  v.  John- 
stone, 120  U.  S.  58,  9  Sup.  Ct.  243,  32  L.  Ed. 
619 ;  Conway's  Ex'rs  v.  Alexander,  7  Cranch, 
218,  8  L.  Ed.  321 ;  Rogers  v.  Beach,  115  Ind. 
418,  17  N.  E.  609 ;  Smith  v.  Crosby,  47  Wis. 
160,  2  N.  W.  104;  Elston  v.  Chamberlin  et 
al.,  41  Kan.  854,  21  Pac.  259. 

In  considering  the  evidence  we  find  that 
Mrs.  Smith  is  contradicted  In  all  particulars 
by  the  plaintiff.  In  every  conversation  with 
him  In  whl(2h  she  claims  that  he  agreed  to 
allow  her  to  redeem,  he  positively  denies 
mich  conversation,  tnd  positively  denies  mak- 
ing any  promise  to  her  that  she  might  re- 
deem. '  We  also  find  that  she  is  uncorroborat- 


ed except  in  a  single  instance.  This  con^Do- 
ratlon  is  so  meager  as  hardly  to  deserve  men- 
tion. A  clerk  at  the  Cedar  Rapids  hoiTel 
claims  that  he-  overheard  a  conversation  tfo- 
tween  the  plaintiff  and  Mrs.  Smith  in  0(:t<y- 
ber,  1001,  wherein  plaintiff  stated  to  her  tAat 
She  need  not  worry  about  redeeming  the  ta^r 
and  could  take  all  the  time  she  wanted  to'tt- 
deem.  This  conversation  was  on  the  strMt 
in  front  of  the  hotel,  and  the  witness  was  3 
few  feet  from  the  persons  having  the  conver- 
sation, and  was  not  connected  therewith;. 
He  did  not  get  a  clear  understanding  of  the 
subject  of  the  conversation  while  it  was  go- 
ing on,  and  simply  learned  that  something 
was  being  said  about  redeeming.  He  there-^ 
after  asked  Mrs.  Smith  about  the  Conversa- 
tion, and  stated  on  the  witness  stand  as  fol- 
lows: "I  thought  I  was  not  absolutely  sure 
what  they  were  talking  about,  and  I  said, 
'Were  you  talking  about  the  hotel?'  She  filaid: 
•yo;  about  the  land  in  North  Dakota.' "  qi^ak- 
ing  his  testimony  as  a  whole,  it  cannot  liAve 
Controlling  weight  in  view  of  the  other  evi- 
dence, and  especially  in  view  of  the  fact  that 
Mrs.  Smith  accepted,  without  any  claim  of  a 
right  to  redeem,  a  surrender  and  cancellation 
of  the  note  and  mortgage  a  few  days  there- 
after. These  letters  and  documents  are  dif- 
ficult to  be  understood  on  the  theory  ttiat  a 
right  to  redeem  or  to  buy  back  existed  after 
October  16,  1901. ,  Up  to  that  day  the  plain- 
tiff was  obligated  to  convey  back  on  payment 
of  a  fixed  price.  It  was  not  a  right  to  redgCiin 
from  the  mortgage,  hut  an  option  or  privilege 
to  demand  a  deed  pursuant  to  the  contract 
of  October  16,  1900.  There  wfis  ample  con- 
sideration for  this  agreement,  being  the  can- 
cellation of  the  Indebtedness  and  giving  l)ack 
the  evidence  thereof.  One  of  the  strongest 
and  surest  tests  as  to  whether  a  convey^ce 
absolute  in  form  shall  be  deemed  a  secj^Uy 
conveyance  is  the  continuance  of  the  inq^bt- 
edness  or  its  extinguishment.  If  the  debt 
continues  as  such,  It  is  a  mortgage.  The  mort- 
gage Is  an  incident  of  the  debt,  and  without 
a  debt,  obligation,  or  liability,  there  is  noth- 
ing to  secure,  and  consequently  there  can  be- 
no  mortgage. 

In  Turner  ▼.  Kerr,  44  Mo.  420,  the  court 
said:  "It  is  the  law  that  if  a  deed,  and  either 
written  or  oral  contract  between  the  paittes- 
thereto,  be  entered  Into  at  the  same  time^by 
which  the  grantee  agrees  to  reconvey  .the 
premises  to  the  grantor  upon  the  paymept  by 
the  grantor  of  either  a  pre-existing  olr  ihen 
created  debt,  the  transaction  is  conclusltely 
presumed  to  be  a  mortgage,  and  no  st^ula<- 
tlon  of  the  parties  can  make  it  otherwise. 
But  to  give  rise  to  this  presumption,  fttere 
must  exist  a  debt  There  can  be  no  mortgage 
without  a  debt  Whether  a  given  transaction 
is  a  mortgage  in  the  form  of  an  absolute  deed 
or  a  conditional  sale  Is  very  often  dlflBpnlt Jo 
determine,  because  the  elements  of  each  Ixe 
^fi  nearly  allied.  The  distinction  between 
them  lies  in  that  the  mortgage  is  security  for 
a  debt,  while  the  conditional  sale  la  a  deed 
'  accompanied  by  an  agreemoat  to  resell  on  Qite- 
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cUed  terms."  In  Pomeroy  on  Equity  Juris- 
prudence (3d  Ed.)  S  1106,  It  is  said:  "If  there 
ts  no  indebtedness,  the  conveyance  cannot  be 
a  mortgage.  If  tliere  Is  a  debt  existing,  and 
tlie  conveyance  was  Intended  to  secure  its 
payment,  equity  will  regard  and  treat  the  ab- 
solute deed  as  a  mortgage.  The  presumption, 
of.  course,  arises  that  the  instrument  is  what 
it  purports  on  its  face  to  foe,  an  absolute  con- 
veyance of  the  land.  To  overcome  this  pre- 
sumption and  to  establish  its  character  as  a 
mortgage,  the  cases  all  agree  that  the  evi- 
dence must  be  clear,  unequivocal,  and  con- 
ytnelng,  for  otherwise  the  natural  presump- 
tion will  prevail." 

The  right  of  the  parties  to  make  deeds  as 
conditional  sales  is  undoubted.  In  Rogers  v. 
Burt,  157  Ala.  91,  47  South.  226,  the  court 
said:  "But  there  Is  no  reason  why  a  mort- 
gagee should  not,  by  contract  subsequent  to 
the  execution  of  the  mortgage,  purchase  from 
the  mortgagor  the  equity  of  redemption  or 
obtain  a  release  of  the  statutory  right  of  re- 
demption, provided  he  do  so  fairly  and  for  an 
adequate  consideration."  In  Peagler  v.  Stab- 
ler, 91  Ala.  308,  9  South.  157,  the  court  said: 
"Circumstances  may  be  such  as  to  render  such 
a  sale  mutually  beneficial,  and  entirely  op- 
tional on  the  'part  of  the  mortgagor,  uninflu- 
enced by  the  relation  of  the  parties."  In  the 
latter  case  It  was  also  said:  "To  convert  the 
tnstmment  into  a  mortgage  there  must  be  a 
continuing,  binding  debt,  In  Its  fullest  sense." 
In  Henley  v.  Hotaling,  41  Cal.  22,  the  court 
said:  "There  can  be  no  question  that  a  party 
may  make  a  purchase  of  lands,  either  in  sat- 
isfaction of  a  precedent  debt  or  for  a  consid- 
eration then  paid,  and  may  at  the  same  time 
contract  to  reconvey  the  land  upon  the  pay- 
ment of  a  certain  sum,  without  any  intention 
oh  the  part  of  either  party  that  the  transac- 
tion should  be  In  effect  a  mortgage.  There 
is  no  absolute  rule  that  the  covenant  to  re- 
convey  shall  be  regarded,  either  in  law  or  in 
equity,  as  a  defeasance."  See,  also,  McOuln 
v.  Lee,  supra ;  Knaus  v.  Preher,  84  Ala.  819, 
4'  South.  287.  Under  these  authorities  we  are 
satisfied  that  the  transaction  In  question  was 
not  a  security  transaction. 

Oounsel  for  the  defendant  bases  his  argu- 
■ment  upon  the  contention  that  the  deed  of 
October  16,  1900,  was  a  mortgage.  In  this  he 
Is  mistaken.  ■  It  was  an  absolute  deed  with 
an  accompanying  option  to  repurchase  with- 
in a  year  on  payment  of  a  fixed  sum  of  mon- 
ey. This  made  It  a  conditional  sale,  which 
Is  distinguished  from  a  mortgage  by  the  cir- 
comstance  of  a  fixed  price  as  the  Imsls  for  a 
reconveyance  rather  than  an  Indebtedness. 
Up  to  October  16,  1901,  a  certain  sum  was  to 
be  paid  to  insure  a  reconveyance,  but  such 
sum  was  not  payable  as  a  debt,  but  was  the 
price  agreed  upon  for  a  reconveyance.  The 
deed  accompanying  the  contract  contained 
no  words  to  support  the  theory  that  the  debt 
oimtlnued,  or  that  the  mortgage  was  to  be  re- 
•deemed  or  paid,  before  October  16, 1901.  The 
subsequent  letters  written  by  Mrs.  Smith 
ehow  that  she  considered  the  plaintiff  to  be 


the  absolute  owner  of  the  land  until  the  let- 
ter of  June  4,  1906,  which  was  written  after 
she  had  consulted  an  attorney.  About  this 
time  Mrs.  Smith  went  before  a  notary  public 
and  acknowledged  the  execution  of  the  con- 
tract of  October  16,  1901,  and  placed  the 
same  on  record.  The  record  of  this  contract 
was  deemed  a  cloud  upon  his  title,  and  the 
action  was  brought  by  him  to  quiet  the  title. 
Until  that  time  there  was  no  claim  of  a  right 
to  redeem,  and  when  the  word  "redeem"  was 
used  In  her  letters.  It  referred  to  the  con- 
tract in  force  from  October  16,  1900,  to  Octo- 
ber 16,  UBOl.  As  shown  by  the  letters,  she 
refers  to  the  land  as  "your  land,"  "the  land 
you  have,"  "until  you  otherwise  dispose  of 
it,"  "your  half  of  twenty-nine,"  etc.  In  her 
letter  of  June  20,  1903,  she  acknowledges  that 
she  has  no  right  in  the  land  when  she  says: 
"How  foolish  I  was  not  to  redeem  this  land 
myself,  when  I  had  the  chance."  If  the  con- 
tract of  October  16,  1900,  was  understood  as 
conveying  an  Indefinite  right  of  redemption, 
why  should  she  ask  the  plaintifC  "if  he  would 
still  allow  her  to  redeem"?  If  she  deemed 
herself  the  owner  of  the  land,  why  should 
she  ask  permission  "to  keep  the  control  of 
section  29  until  you  otherwise  dispose  of  it"? 
If  a  mortgage  was  to  continue  after  October 
16,  1900,  why  was  a  change  made  in  the 
form  of  the  mortgage  or  security?  Plaintiff 
already  had  a  mortgage.  If  he  was  to  get 
nothing  more  by  the  deed,  it  was  superfluous 
to  have  the  deed  executed  and  recorded.  This 
Is  a  very  strong  circumstance  to  show  that 
the  parties  intended  the  conveyance  as  an  al>- 
solute  one  with  the  right  to  repurchase  at  the 
price  fixed  before  October  18,  1901.  Martin 
V.  Martin,  123  Ala.  191,  26  South.  526.  There 
is  not  a  single  fact  proven  showing  that  the 
debt  was  to  continue,  or  that  the  deed  was 
not  absolute,  subject  to  the  one  condition  of 
the  right  to  repurchase.  It  would  seriously 
Impair  titles  to  nullify  the  solemn  acknowl- 
edgment of  deeds  on  mere  uncorroborated 
admissions  of  i  grantee,  sworn  to  by  the 
grantor  only,  but  positively  denied  by  the 
grantee.  In  ordinary  actions  this  class  of  tes- 
timony Is  of  small  probative  force.  It  cer- 
tainly should  be  insuffldent  alone,  and  we 
hold  It  insufficient  in  this  case  to  justify  set- 
ting aside  this  deed  when  corroborated,  as  in 
this  case,  by  the  positive  testimony  of  the 
grantee  and  the  admissions  of  the  grantor. 
In  view  of  the  convincing  admissions  in  her 
letters,  considered  in  connection  with  the  un- 
equivocal document  of  October  16,  1900,  the 
cancellation  of  the  debt,  the  discharge  of  the 
mortgage  duly  recorded,  the  surrender  of  the 
note  and  satisfaction  of  the  mortgage  to  the 
grantee,  and  the  positive  evidence  of  the 
plaintiff,  we  think  the  defendant  has  failed 
In  the  contrition  set  forth  in  her  answer. 
Not  only  has  she  failed  to  substantiate  h& 
counterclaim  in  her  answer  by  clear,  convlnc- 
mg,  and  specific  testimony,  but  we  think  it 
clearly  appears  that  th«  facts  are  Just  the 
opposite  to  her  contention,  and  that  the  deed 
was  intended  as  a  deed,  and  not  as  a  mort- 


Digitized  by 


Lioogle 


N.DO 


OTTOW  V.  FRIE8B. 


603 


gage.  Is  proven  by  substantial  testimony. 
Even  U  the  rule,  governing  In  some  courts, - 
were  to  be  adopted  that  In  case  of  doubt 
wbetber  a  conveyance  is  a  mortgage  or  a 
conditional  sale  the  benefit  of  the  doubt  Is 
given  to  the  debtor  or  grantor,  the  result  in 
this  case  would  be  the  same,  as  the  character 
of  the  transaction  is  not,  in  our  Judgment,  in- 
volved in  any  doubt. 

It  la  intimated  by  counsel  that  the  plaintiff 
took  advantage  of  the  financial  embarrass- 
ment of  the  defendant.  We  do  not  find  that 
the  record  sustains  this  allegation.  In  fact, 
it  is  not  shown  that  she  was  In  any  particu- 
lar financial  distress.  It  is  true  that  the  hotel 
venture  incurred  a  loss,  but  the  plaintiff  was 
not  at  countable  for  this.  The  evidence  shows 
that  she  had  considerable  means.  In  one  of 
her  letters  she  frankly  admits  this,  lu  asking 
the  plaintiff  to  fix  a  price  on  the  land,  when 
she  says:  "Not  tliat  I  have  not  land  enough, 
and  more  than  I  will  ever  need,"  etc 

As  to  the  value  of  the  land  in  October, 
1900,  there  is  no  direct  evidence.  The  trial 
court  found,  as  a  fact,  that  the  amount  of 
the  original  Indebtedness  with  Interest  and 
taxes  paid  by  plaintiff  since  1900,  equaled  the 
reasonable  value  of  the  land.  We  are  con- 
vinced that  the  great  rise  in  land  values  be- 
tween the  year  1901  and  1006  was  the  incen- 
tive for  bringing  this  action,  and  that  it 
would  not  have  been  thought  of  had  there 
been  no  such  Increase  in  values. 

The  judgment  is  affirmed.    All  concur. 

ELLSWORTH,  J.,  l)elng  disqualified,  did 
not  particlpHte;  W.  C.  CRAWFORD,  Judge 
of  the  Tenth  Judicial  District,  sitting  in  his 
place  by  request 


OTTOW  V.  PRIESB  et  al. 

(Supreme  Court  of  North  Dakota.     April  30, 
1010.) 

(Bylldbu*  hy  the  Court.) 
1  MoRTOAOEs  (8  366*)— Foreclosure— Affi- 
davit OF  Sale— Amendment. 

Under  the  Compiled  Laws  of  1887,  a  state- 
ment in  an  affidavit  of  sale  Incorrectly  reciting 
that  Uie  sale  was  made  at  a  place  other  than 
the  one  named  in  the  notice  of  sale  may  be  cor- 
rected as  against  the  mortgagor  by  the  filing 
of  another  affidavit  several  months  after  the 
sale,  recithtg  the  sale  to  have  taken  place  as  ad- 
vertised. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  lODO;   Dec.  Dig.  f  3CC*] 

Z  Judgment  (|  650*)— Res  Judicata— "Fi- 
nal Judgment." 

'  A  Jndgment  signed  by  the  presiding  jud^e 
finally  detennining  the  rights  of  the  parties 
and  entered  in  the  judgment  book  is  a  "final 
judgment,"  and  may  be  proved  as  such  as  a 
former  adjudication  of  the  issues  in  the  pend- 
ing suit. 

ISA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1162;   Dec.  Dig.  I  6i50.» 

For  other  deflnitioos,  see  WonV^  and  Phrases, 
vol.  3,  pp.  2774-27&8;   vol.  8,  p.  7663.] 


3.  Quieting  Ttruc  (|  19*)— Statutobt  Bxm- 
edt— Scope. 

Under  chapter  29,  Comp.  Laws  1887,  an 
action  to  determine  adverse  claims  to  and  for 
the  possession  of  real  estate  was  maintainable 
to  the  same  effect  aa  an  action  of  ejectment 
under  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title.  Cent.  Dig.  §  3;   Dec.  Dig.  §  19.»] 

4.  Quieting  Title  (J  84*)— Natube  of  Stat- 
UTORT  Remedy. 

In  such  actions  the  district  court  had 
original  jurisdiction,  and  the  facts  necessary  to 
state  in  a  cause  of  action  were  not  the  same 
as  those  on  which  an  action  for  forcible  entry 
and  detainer  was  maintainable. 

[E^.  Note.— For  other  cases,  see  Quieting 
Title,  Dee.  Dig.  |  34.») 

6.  Judgment  (§  714*)— Res  Judicata. 

A  former  adjudication  may  be  pleaded  and 
proven  where  the  issues  in  the  former  action 
and  in  the  pending  action  are  the  same. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1242 ;  Dec.  Dig.  |  714.*] 

Q.  Vendor  and  Purchaser  (|  86*)— Contract 

— Waiver  by  Purchaser. 

A  contract  for  the  sale  of  real  estate  may 
be  waived  by  abandonment  of  the  land  and  of 
the  contract  bv  the  vendee,  and  his  rights  there- 
under extinguished  thereby. 

[ISA.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  144 ;    Dec.  Dig.  |  86.*| 

7.  Valid  Fobeclosube. 

'  E}vidence  considered,  and  keld  to  show  a 
valid  foreclosure,  and  that  the  plaintiff  has  the 
title  to  the  land  in  suit 

(Additional  Byllahut  by  Editorial  Staff.) 

8.  Mortgages    (|    553*)— Fobkolosube— Con- 
veyance OF  Interest— Rights  of  Grantee. 

Where  -  second  mortgagees  redeemed  mort- 
gaged land  from  foreclosure  sale  under  a  fimt 
mortgage,  and  pending  the  period  of  redemp- 
tion conveyed  tneir  personal  interest  by  quit- 
claim deed,  and  took  out  the  sheriff's  deed  in 
their  own  name  at  the  expiration  of  the  period 
of  redemption,  and  then  conveyed  by  quitclaim 
deed  to  the  same  grantee,  title  passes,  and  such 
grantee  acquires  title  to  the  land,  though  the 
second  mortga|;ees  had  no  ri^ht  to  such  sheriffs 
deed  at  that  time,  they  havmg  previously  quit- 
claimed their  rights. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  553.*] 

Appeal  from  District  Court  Cass  County; 
Pollock,  Judge. 

Action  by  Lydla  Ottow  against  August 
Frlese  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

S.  O.  Roberts,  for  appellants.  W.  J.  Clapp, 
for  respondent 


MORGAN,  C.  J.  This  is  an  action  to  quiet 
titl&  The  comprint  is  substantially  in  the 
form  provided  by  section  7525,  Rev.  Codes 
1905,  and  alleges  that  plaintiff  is  the  owner 
of  the  land  described  In  the  complaint  It  is 
further  generally  alleged  that  defendants 
claim  a  certain  estate  or  interest  in,  or  liens 
or  Incumbrances  upon,  said  land,  adverse  to 
the  plaintiff.  The  relief  demanded  is  that 
the  defendants  be .  required  to  set  forth  all 
their  adverse  claims  in  order  that  their  valid- 
ity may  be  determined,  and  the  title  quieted. 


•For  other  cmm  see  tame  topic  and  section  NUMBER  In  Dec.  *  Am.  Dig*.  1907  to  date.  A  Reporter  Indaxet 
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and  defendants  barred  from  farther  claims 
to  the  land.  Defendants  allege  that  they  be- 
came the  owners  of  the  land  by  patent  from 
the  United  States  August  19,  1880,  and  that 
they  have  owned  the  same  ever  since,  and 
have  claimed  It  as  their  homestead  and  deny 
plalntllTs  ownership  and  her  right  of  posses- 
sion thereto.  The  prayer  of  the  answer  Is 
that  plalntitTs  action  be  dismissed  and  the 
title  tn  the  land  nnieted  In  the  defendants. 
The  trial  court  made  findings  of  fact  and  con- 
clusions of  law  In  plaintiff's  favor.  Defend- 
ants appeal  from  a  Judgment  entered  on 
these  findings,  and  demand  a  trial  de  novo 
In  this  court  under  the  provisions  of  section 
7229,  Rev.  Codes  1905. 

The  evidence  la  ondlsputed,  and  the  follow- 
ing is  a  summary  thereof:  (1)  Defendants 
were  the  owners  of  the  land  In  question  on 
November  19,  1880,  and  on  that  day  executed 
and  delivered  to  David  Wood  a  mortgage 
thereon  to  secure  an  indebtedness  from  them 
to  said  Wood.  (2)  On  March  3,  1883,  the  de- 
fendants executed  a  second  mortgage  on  said 
land  to  Fuller  &  Johnson,  to  secure  an  In- 
debtedness to  that  firm.  (3)  Through  pro- 
ceedings by  advertisement,  regular  In  all  re- 
spects up  to  the  sale,  said  David  Wood  fore- 
closed his  mortgage  on  the  17th  day  of 
March,  1886.  The  notice  of  sale  stated  that 
the  sale  would  talce  place  "in  front  of  the 
First  National  Banlc  Building  of  Casselton, 
in  the  city  of  Casselton,  etc."  (4)  The  land 
was  bid  in  at  such  sale  by  David  Wood,  the 
mortgagee,  and  an  affidavit  of  the  sale  was 
made  by  the  deputy  sheriff  who  conducted 
it^  and  said  affidavit  was  filed  In  the  office  of 
the  register  of  deeds  of  Cass  county,  on  the 
2l8t  day  of  March,  1885.  In  this  affidavit  the 
deputy  sheriff  stated  that  the  sale'  took  place 
"at  the  front  door  of  the  courthouse  in  Far- 
go, etc."  (5)  A  certificate  of  sale  was  duly 
issued  by  the  sheriff  through  the  deputy  sher- 
iff who  conducted  the  sale,  and  the  same  was 
filed,  and  recorded  in  the  office  of  the  register 
of  deeds  on  the  2l8t  day  of  March,  1885.  In 
the  certificate  of  sale  it  was  recited  that  the 
sale  took  place  "In  front  of  the  First  National 
Bank  of  the  city  of  Casselton,  etc."  The  cer- 
tificate contained  all  other  facts  required  by 
the  statute  in  force  at  that  time,  and  stated 
that  a  deed  would  be  issued  to  the  purchaser 
at  the  end  of  one  year  from  the  sale,  unless 
redeemed  from  before  that  time.  (6)  On  the 
17th  day  of  Manch,  1886,  the  sheriff  of  Cass 
county,  through  his  deputy,  executed  and  de- 
livered to  Fuller  &  Johnson,  mortgagees  in 
the  second  mortgage,  a  certificate  of  redemp- 
tion from  the  sale  under  the  David  Wood 
mortgage.  In  that  certificate  of  redemption 
it  was  recited  that  the  sale  under  the  David 
Wood  mortgage  was  "made  on  the  17th  day 
of  March,  18S5,  at  the  front  door  of  the  First 
National  Bank  of  Cnaselton,  in  the  city  of 
Casselton,  to  said  Cass  county."  (7)  On  the 
t7th  day  of  June,  1886,  the  sheriff  of  Cass 
county  made,  executed,  and  delivered  anoth- 
er certificate  of  redemption  to  Morris  B.  Ful- 
ler, John  A.  Johnson,  Edward  M.  Fuller,  and 


George  Qerman,  persons  doing  bnslnew  on- 
der  the  firm  nam^  of  Fuller  ft  Johnsoa  In 
said  certificate  of.  redemption  it  was  recited 
that  said  premises  were  sold  "at  the  front 
door  of  the  courthouse  in  the  city  of  Fargo, 
in  said  Cass  county,"  and  said  certificate  far- 
ther recited  that  "this  duplicate  is  made  to 
correct  an  error  in  a  certain  certificate  here- 
tofore made  by  me  on  March  17,  1880,  and 
filed  for  record  March  18,  1886."  (8)  On  the 
2d  day  of  June,  1886,  the  sheriff  of  Cass  coun- 
ty executed  and  delivered  to  Morris  £1  Ful- 
ler, John  A.  Johnson,  Edward  M.  Fuller,  and 
George  German,  members  of  the  firm  of  Fnl- 
ler  ft  Johnson,  a  deed  of  said  premises,  which 
said  deed  was  duly  recorded  In  the  office  of 
the  register  of  deeds  on  the  2d  day  of  June, 
lissa  (9)  On  the  19th  day  of  March,  1886. 
Fuller  ft  Johnson  executed  and  delivered  a 
deed  of  said  premises  to  one  Fer«  Piper, 
which  said  deed  was  duly  recorded  in  the  of- 
fice of  the  register  of  deeds  on  the  2d  day  of 
June,  1886.  (10)  On  the  5th  day  of  July. 
1886,  the  same  persons  made  and  delivered 
their  deed  of  said  premises  to  Ferdinand  Pi- 
per. In  this  deed  It  was  recited  that  it  was 
made  to  correct  an  error  in  the  given  name 
of  the  grantee  in  said  deed  of  March  19,  1886. 
(11)  On  the  28th  day  of  May,  1886,  the  dep- 
uty sheriff  who  conducted  the  sale  made  and 
filed  another  affidavit  of  sale  to  the  office  of 
the  register  of  deeds  in  which  it  was  stated 
that  the  sale  under  the  David  Wood  mortgage 
was  made  "at  the  hour  of  11  o'clock  In  the 
forenoon  on  the  17th  day  of  March,  1885,  at 
the  front  door  of  the  First  National  Bank 
of  the  city  of  Casselton  to  said  county  of 
Cass,  etc."  In  this  affidavit  it  was  further 
stated:  "This  affidavit  is  made  to  correct  cer- 
tato  clerical  errors  to  a  former  affidavit  made 
by  this  affiant  on  the  18th  day  of  March, 
1885,  and  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  Cass  county,  etc."  (12)  On 
the  29th  day  of  June,  1886,  said  David  Wood 
made,  executed,  and  delivered  his  deed  of 
said  premises  to  Ferdinand  Piper.  fl3)  On 
the  4th  day  of  January,  1905,  said  Ferdinand 
Piper  made,  executed,  and  delivered  a  deed 
of  these  premises  t*  the  platotlff  to  this  ac- 
tion. 

Appellants  contend  that  the  title  to  the 
land  in  suit  is  still  in  August  Friese.  Tills 
is  based  on  the  fact  that  the  affidavit  of  fore- 
closure sale  made  by  the  deputy  sheriff  re- 
cited "that  the  sale  was  made  at  the  front 
door  of  the  courthouse  in  the  city  of  Fargo, 
etc.,"  while  it  was  advertised  to  take  place- 
at  the  city  of  Casselton.  As  stated  before, 
the  certificate  of  sale  and  the  deed  recited 
that  the  sale  took  place  according  to  the  ad- 
vertised notice,  and  in  front  of  the  First  Na- 
tional Bank  of  Casselton.  Besides  this,  th» 
deputy  sheriff  made  and  filed  another  affi- 
davit stating  that  the  sale  took  place  at  Cas- 
selton, and  that  the  statement  in  the  former 
affidavit  to  the  effect  tbat  the  sale  was  made- 
at  the  courthouse  to  the  city  of  Fargo  was  a 
clerical  mistake. 

It  Is  claimed  that  there  was  no  proof  that 
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the  sale  did  take  place  at  Gasgelton.  This 
contention  Is  based  on  the  fact  that  tbe  affi- 
davits of  the  deputy  sheriflC  are  self-contra- 
dictory and  prove  nothing.  We  do  not  think 
this  to  be  trae,  even  if  the  record  contained 
no  other  evidence.  The  second  affidavit  states 
that  It  Is  made  to  correct  an  error  in  the 
former  affidavit,  and  the  record  plainly  shows 
what  the  error  was.  The  certificate  of  sale, 
tbe  deed,  and  other  papers  show  that  the 
sale  was  made  in  front  of  the  Casselton 
Bank.  The  error  in  the  first  affidavit  is 
clearly  proven  by  competent  evidence.  Very 
tdlght  evidence  would  be  sufficient  in  such  a 
case,  as  there  is  no  contention  that  the  sale 
was  not  in  fact  made  in  Casselton.  It  Is 
claimed  tliat  the  certificate  of  redemption  is- 
sued by  the  sheriff  of  Cass  county  on  the 
17th  day  of  June,  1886,  reciting  that  the  sale 
■was  made  at  the  front  door  of  the  court- 
house in  the  city  of  Fargo,  should  be  con- 
sidered as  evidence  that  the  sale  was  In  fact 
made  at  the  courthouse.  It  will  be  noticed 
that  this  certificate  contains  a  recital  that 
<t  was  made  to  correct  a  clerical  error  is  a 
former  certificate,  and  from  this  statement  11 
is  claimed  that  the  error  in  the  former  cer- 
tificate was  In  reference  to  the  place  of  the 
sala  There  is  nothing  on  which  to  base  this 
assnmption.  It  Is  more  probable  that  this 
recital  was  made  In  view  of  the  fact  that  in 
tbe  former  certificate  the  name  of  the  firm 
of  Fnller  tc  Johnson  was  simply  given,  and 
not  the  individual  names  of  the  parties  com- 
posing the  firm. 

The  appellants,  however,  do  not  rest  their 
objections  to  the  validity  of  the  foreclosure 
solely  on  the  ground  mentioned.  In  addition 
to  tbe  alleged  failure  of  proof,  they  allege 
that  the  deputy  sheriff  had  no  authority  or 
right  to  make  further  or  amended  proof  of 
sale  after  the  filing  and  recording  of  the  first 
affidavit  There  Is  nothing  in  the  statute  In 
reference  to  filing  more  than  one  affidavit  of 
sale.  This  foreclosure  was  made  under  the 
Compiled  Laws  of  1887,  which  authorizes  a 
foreclosure  of  real  estate  mortgage  to  be 
made  by  sale  at  any  place  within  the  county 
where  the  real  estate  was  situated.  Those 
laws  further  provided  the  manner  In  which 
a  foreclosure  of  the  real  estate  mortgage 
may  be  made.  They  required  a  notice  of 
sale,  certificate  of  sale,  and  contained  provi- 
sions for  a  redemption  within  a  year,  and,  it 
no  redemption  was  made,  the  delivery  of  a 
sheriff's  deed  to  the  purchaser.  These  laws 
further  provided  for  the  filing  and  recording 
of  certain  affidavits  to  perpetuate  the  evi- 
dence of  the  sale. 

Respondent's  contention  li  that  the  sale 
was  complete  and  valid  as  a  matter  of  fact 
and  as  a  matter  of  law,  without  the  filing  of 
any  affidavit  of  sale,  and  that  the  statute 
contemplates  that  the  affidavit  shall  be  filed 
solely  as  evidence  of  the  sale,  and  not  as  a 
I>art  of  the  sale.  Without  intimatliig  that 
the  foreclosure  was  invalid  by  reason  of  the 
clerical  mistake  In  the  recital  of  the  affidavit 
as  to  tbe  place  of  the  sale,  we  are  satisfied 


that  another  affidavit  was  properly  filed  to 
make  the  record  comply  with  the  facts  by 
correcting  a  purely  clerical  error.  The  stat- 
ute permits  an  affidavit  of  sale  to  be  filed  un- 
der certain  circumstances;  that  is,  to  per- 
petuate the  evidence  of  the  sale.  In  this  case 
one  was  filed  which  recited  a  sale  at  a  dif- 
ferent place  than  that  described  In  the  no- 
tice. This  was  not  any  proof  of  the  sale  as 
it  was  made.  An  affidavit  reciting  a  sale  at 
Fargo  is  not  any  proof  of  a  sale  at  Casselton. 
It  follows,  therefore,  that  no  affidavit  of  sale 
pursuant  to  the  notice  for  sale  at  Casselton 
was,  In  a  legal  sense,  made  until  the  second 
affidavit  was  filed.  The  time  during  which 
such  an  affidavit  might  be  filed  was  not  limit- 
ed by  the  statute.  We  think  that  it  was  com- 
petent to  file  such  additional  affidavit  at  the 
time  when  It  was  filed  by  the  officer.  The  au- 
thorities are  few  that  apply  to  this  state  of 
facts.  In  Wiltsle  on  Mortgage  Foreclosure, 
S  819,  It  Is  stated:  "If  the  affidavits  are 
defective.  It  seems  that  amended  affidavits 
may  be  filed  according  to  the  facts ;  as  against 
the  mortgagor,  at  least,  they  may  be  filed  at 
any  time."  In  section  823  of  the  same  work, 
it  is  stated:  "Affidavits  required  In  a  fore> 
closure  by  advertisement  are  simply  evidence 
of  the  completion  of  the  proceedings,  and  are 
for  the  benefit  of  the  purchaser  at  the  sale, 
and  may  be  made  at  any  time  after  the  sale 
has  been  completed."  See,  also,  Bunce  v. 
Reed,  16  Barb.  (N.  Y.)  347;  Mowry  v.  San- 
bom,  72  N.  T.  B34. 

In  foreclosures  by  action  the  authorities 
are  general  that  amendment  to  the  returns 
of  sheriffs  or  other  officers  on  the  foreclosure 
of  mortgages  on  real  estate  may  be  made  at 
any  time  upon  order  of  the  court,  in  cases 
where  innocent  persons  are  not  affected.  We 
think  tbe  principles  applicable  to  such  amend- 
ments are  in  point  on  this  case.  In  this  case 
no  one  was  affected  or  injured  by  the  filing 
of  the  additional  affidavit,  as  no  new  rights 
had  accrued  since  the  sale. 

It  is  further  claimed  by  tbe  appellants  that 
the  plaintiff  cannot  recover  In  this  action  on 
the  alleged  ground  that  Ferdinand  Piper,  her 
grantof,  never  had  title  to  the  land.  Ibla 
contention  is  based  on  the  fact  that  the  deeds 
from  Fuller  &  Johnson  to  said  Piper  were 
merely  quitclaim  deeds  and  conveyed  the 
present  interest  of  the  grantors  only.  As  re- 
demptioners,  Fnller  &  Johnson  quitclaimed  to 
Piper  before  receiving  a  sherifTs  deed.  Aft- 
erwards the  sheriff  made  and  delivered  his 
deed  of  this  land  to  said  Fuller  &  Johnson. 
The  quitclaim  deed  to  Piper  was  at  least  an 
equitable  assignment  of  Fuller  &  Johnson's 
right  to  the  deed  under  their  redemption.  It 
conveyed  to  Piper  all  the  right,  title,  and  In- 
terest of  Fuller  &  Johnson  to  the  land.  There- 
after the  sheriff  gave  a  deed  of  this  land  to 
Fuller  &  Johnson ;  but  Fuller  &  Johnson  had 
no  right  to  Such  deed  at  that  time,  as  they 
bad  previously  quitclaimed  their  rights  to  the 
land  to  Piper.  Fuller  &  Johnson,  however, 
subsequently  deeded  this  land  by  a  quitclaim 
deed  to  Piper,  and  through  this  deed  was 
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conveyed  to  Piper  the  isterest  that  was  ac- 
quired by  Fuller  &  Johnson  through  the 
sheriff's  deed  delivered  to  them  after  they 
had  quitclaimed  to  Piper.  Piper  having  con- 
veyed the  land  to  the  plaintiff,  the  title  was 
vested  in  her.  Our  conclusion  on  this  objec- 
tion to  the  foreclosure  proceeding  is  that  the 
title  was  conveyed  to  Piper,  and  by  him  to 
this  plaintiff. 

There  Is,  however,  another  ground  on 
which  the  plaintiff's  title  is  valid,  and  gives 
her  the  right  to  maintain  this  action.  In  the 
year  1886,  Ferdinand  Piper  brought  an  action 
in  the  district  court  of  Cass  county  against 
the  defendant  August  Frieae  for  the  posses- 
sion of  the  land  Involved  in  tills  suit.  In  that 
case.  Piper's  complaint  alleged  that  he  was 
the  owner  in  fee  simple  of  the  land,  and  en- 
titled to  the  possession  of  the  same,  and  that 
the  defendant  was  wrongfully  and  unlawful- 
ly In  the  possession  thereof  and  wrongfully 
withheld  the  possession  from  the  plaintiff,  and 
Judgment  was  demanded  for  the  possession 
of  said  land.  The  defendant  answered  and 
denied  that  the  plaintiff  was  the  owner  of 
the  premises  or  entitled  to  their  possession. 
After  a  trial  iMifore  a  Jury,  a  verdict  was 
found  in  favor  of  tlie  plaintiff,  that  he  was 
entitled  to  the  possession  of  the  land  and 
that  the  defendant  imlawfully  withheld  the 
same  from  him.  Pursuant  to  such  verdict,  a 
Judgment  was  entered  that  the  plaintiff  was 
entitled  to  the  possession  of  the  premises. 
Subsequently  a  writ  was  issued  commanding 
the  defendant  to  deliver  the  possession  of 
the  premises  to  the  plaintiff  in  that  action, 
and  the  writ  was  served  upon  the  defendant, 
and  subsequently  the  defendant  was  dispos- 
sessed from  the  said  premises  by  the  sheriff  of 
Cass  county,  acting  under  proper  authority. 
There  was  no  appeal  from  that  Judgment 
The  plaintiff  in  that  action  or  his  grantees 
have  been  in  possession  of  said  premises  ever 
since. .  The  defendant  has  not  been  in  posses- 
sion of  the  premises  since  1887. 

The  title  of  the  plaintiff  in  that  action  and 
his  right  to  the  possession  of  the  premises 
were  based  solely  and  entirely  upon  the  fore- 
closure action  which  the  plaintiff  relies  on  in 
this  action.  The  same  issues  that  are  liti- 
gated in  this  action  were  necessarily  In  is- 
sue and  litigated  In  that  action,  and  were  nec- 
essarily adjudicated  in  that  action.  Having 
been  an  issue  in  that  action,  and  having  been 
adjudicated  in  that  action,  the  matter  is  res 
adjudicata  in  this  case.  This  Is  an  additional 
ground  why  the  defendant  cannot  prevail  In 
this  action.  The  defendants,  however,  claim 
that  the  Judgment  in  that  case  was  void,  as 
shown  on  Its  face,  upon  the  alleged  ground 
that  the  district  court  of  Cass  county  had 
no  Jurisdiction  to  entertain  that  action.  The 
precise  contention  is  that  the  court  had  no 
Jurisdiction  of  the  subject-matter  of  that  ac- 
tion. Their  contention  Is  that  the  action 
was  one  for  the  forcible  entry  and  detainer  of 
real  estate  of  which  the  district  court  luid  no 
Jurisdiction  as  an  original  action.  However 
that  may  be  under  pertinent  facts,  it  is  clear 


to  us  that  the  action  was  one  for  tlie  posses- 
sion of  the  real  estate  in  question,  and  that 
it  was  brought  under  chapter  29  of  the  Com- 
piled Laws  of  1887,  which  authorizes  an  ac- 
tion for  the  possession  of  real  property  wrong- 
fully withheld  from  one  entitled  thereto. 
From  a  reading  of  the  complaint,  answer, 
verdict,  and  Judgment  in  that  action,  we  are 
entirely  satisfied  that  it  was  properly  brought 
under  that  chapter,  and  that  It  was  not  in- 
tended as  an  action  of  forcible  entry  and 
detainer. 

The  allegations  of  the  complaint  do  not 
correspond  to  any  of  the  conditions  under 
which  the  action  of  forcible  entry  and  de- 
tainer is  maintainable,  as  laid  down  In  arti- 
cle 7,  c.  1,  Justice's  Code,  Comp.  Laws  1887. 
The  allegations  of  that  complaint  are  as  fol- 
lows: First,  an  express  allegation  that  the 
plaintiff  was  the  owner  in  fee  of  the  real  es- 
tate described,  and  had  been  the  owner  there- 
of since  the  29th  day  of  March,  1886,  and 
that  he  was  entitled  to  the  exclusive  posses- 
sion of  the  same.  Second,  the  complaint  al- 
leges: "The  defendant  is  now,  and  ever  since 
the  29th  day  of  March,  1886,  has  been,  wrong- 
fully and  unlawfully  in  the  possession  of  said 
premises  and  now  wrongfully  and  unlawfully 
withholds  possession  thereof  from  the  plain- 
tiffs." After  which  there  are  allegations  in 
the  complaint  of  a  demand  for  the  posses- 
sion and  the  annual  value  of  the  use  of  the 
land  since  March  29,  1886.  The  prayer  for 
Judgment  is:  First,  for  the  xx^ssession  of 
said  premises;  second,  for  damages;  third, 
costs.  The  verdict  found  In  reference  to  all 
allegations  of  the  complaint,  and  the  Judg- 
ment determined  all  the  facts  alleged  in  the 
complaint  and  denied  In  the  answer.  We  are 
therefore  entirely  satisfied  that  the  Issues  in 
that  case  determine  finally  the  issues  in  this 
case,  and  that  the  matter  is  now  res  adjudi- 
cata 80  far  as  these  parties  are  concerned. 

It  is  the  contention  of  the  defendant,  how- 
ever, that  no  legal  Judgment  was  ever  enter- 
ed upon  the  verdict  in  that  case.  The  Judg- 
ment was  signed  by  the  Judge  of  the  district 
court,  and,  after  reciting  the  verdict  in  full, 
was  as  follows,  in  part:  "Therefore  It  is 
adjudged  that  the  plaintiff,  Ferdinand  Piper, 
recover  of  the  defendant,  August  Frlese  the 
possession  of  the  real  property  described  in 
the  complaint."  And  this  was  followed  by 
the  words,  "by  the  court,"  and  signed  by  Wm. 
B.  'HcConnell,  Judge.  It  was,  therefore,  a 
"final  Judgment,"  and  not  an  order  for  Judg- 
ment. The  fact  that  the  Judgment  was  sign- 
ed by  the  Judge  of  itself  does  not  deprive  it 
of  its  force  as  a  final  adjudication  of  the 
rights  of  the  parties.  Further,  the  Judgment 
was  regularly  entered  in  the  Judgment  boolc. 
Under  the  repeated  decisions  of  this  court, 
this  constituted  a  final  Judgment  and  deter- 
mined the  rights  of  the  parties.  McTavish 
V.  O.  N.  Ry.  Co.,  8  N.  D.  833,  79  N.  W.  443; 
Cameron  v.  O.  N.  Ry.  Co.,  8  N.  D.  124»  77  N. 
W.  1016. 

It  is  further  claimed  that  Piper  conveyed 
the  land  to  two  persons  at  dlfferoit  times  on- 
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d«r  contracte  for  the  sale  thereof,  and  that 
those  persons  did  not  reconyey  the  land  to 
him,  and  that  in  consequence  of  this  fact  he 
had  no.  title  to  the  land,  and  could  not  con- 
vey same  to  the  plaintiff  In  this  action.  It 
is  true  that  two  contracts  were  made  between 
two  different  parties  under  which  Piper 
agreed  to  convey  the  land  upon  compliance 
with  certain  oouditions.  These  conditions 
were  never  complied  with,  and  the 'parties 
with  whom. Piper  made  the  contracts  aban- 
doned the  possession  of  the  land  and  aban- 
doned the  contracts.  Under  the  decisions  of 
this  court,  such  contracts  may  be  abandoned 
and  forfeited  in  that  way,  and  the  title  re- 
mains in  the  grantor  without  any  convey- 
ance from  the  person  abandoning  the  land 
and  the  contract.  By  abandoning  the  con- 
tract and  the  land,  the  provisions  of  the  con- 
tract are  deemed  waived,  and  the  contract 
annulled  and  extinguished.  Mahon  v.  Leech, 
11  N.  D.  181,  90  N.  W.  807 ;  Wadge  v.  Klttle- 
Bon,  12  N.  D.  452,  97  N.  W.  856. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  concur. 


TOWN  OF  COLTON  v.   SOUTH  DAKOTA 
CENT.  LAND  CO.  et  aL 

(Supreme  Court  of  South  Dakota.    April  6, 
1910.) 

1.  HCNICIPAI,     COBPORATIONS     (|     63»)— Nul- 

BANCB  —  What   Constitutes  —  Review   bt 

COUBTS. 

Where  a  municipal  corporation  is,  ag  by 
Pol.  Code,  I  1438,  clothed  with  express  power  to 
declare  what  shall  constitute  a  nuisance,  its 
decision,  if  reviewable  by  the  courts,  should  be 
sustained  unless  palpably  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1378;  Dec.  Dig.  i 
63.*J 

2.  HuisANCE  (I  1*)— Defined. 

A  nuisance  consists  in  unlawfully  doing  an 
act,  or  emitting  to  perform  a  duty,  which  act 
or  omission  either  annoys,  injures,  or  endangers 
the  comfort,  repose,  health,  or  safety  of  others. 
Civ.  Code,  {  2393. 

(E!d.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  g  1 ;  Dec.  Dig.  $  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4855^864 ;    vol.  8,  p,  7734.] 

8.  Nuisance   (|  59*)— "Public  Nuisance"— 

Dbfjneo. 

A  "public  nuisance"  is  one  which  affects  at 
the  same  time  any  considerable  number  of  per- 
sona, although  the  extent  of  the  nuisance  or  in- 
jury inflicted  upon  the  individuals  may  be  un- 
equal.   Civ.  Code,  |  2394. 

[E^.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {  135 ;   Dec.  Dig.  |  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6799-5804,] 

4.  Nuisance  (i  61*)  —  Railway  Stocktabds 

— Residence  Dxstbict. 

Railway  stockyards  in  the  residence  district 
of  a  town  may  Ira  prohibited  as  a  nuisance,  ir- 
respective of  the  condition  in  which  kept. 

[Eld.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  I  151 ;   Dec.  Dig.  |  61.*] 

Appeal   from    Circuit    Court,    Minnehaha 
County. 
Action  by  the  Town  of  Colton  against  the 


South  Dakota  Central  Land  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Afilnued. 

S.  H.  Wilght,  for  appellants.  Bates  &  Par- 
Uman  and  J.  E.  McMahon,  for  respondent 

HANET,  J.  In  this  action  the  decision  of 
the  learned  circuit  court  was  substantially  as 
follows: 

(1)  That  plaintiff  is,  and  at  all  of  the  times 
herein  mentioned  was,  a  municipal  corpora- 
tion organized  and  existing  as  an  incorporat- 
ed town  under  and  by  virtue  of  the  laws  of 
the  state  of  South  Dakota, 

(2)  That  the  defendants  South  Dakota  Cen- 
tral Land  Company  and  South  Dakota  Cen- 
tral Railway  Company  and  the  Farmers'  Ele- 
vator Company  of  Colton  each  Is,  and  at  all 
of  the  times  herein  mentioned  was,  a  corpora- 
tion organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  South  Da- 
kota. 

(3)  That  on  January  16,  1007,  the  board  of 
trustees  of  said  town  established  an  ordi- 
nance containing  these  provisions: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  persons,  firm  or  corporation  to  keep 
or  maintain  within  the  district  hereinafter 
described,  in  the  town  of  Colton,  any  pen, 
building,  yard,  shed  or  indosure  wherein  any 
cattle,  sheep  or  swine  are  collected,  kept  or 
fed,  by  the  owner,  lessee  or  occupant  of  any 
property  therein. 

"Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, persons.  Arm  or  corporation  to  collect, 
keep  or  feed  any  cattle,  sheep  or  swine  within 
any  pm,  building,  yard,  shed  or  inclosure 
within  said  district 

"Sec.  8.  Said  district  shall  comprise  all 
that  part  of  the  town  of  Colton,  within  the 
following  boundaries,  to  wit:  Bounded  (m  the' 
east  by  a  line  780  feet  east  of  Iowa  avenue, 
on  the  south  by  a  line  158  feet  south  of  Sixth 
street,  on  the  west  by  a  line  450  feet  west 
of  Glenn  avenue,  and  on  the  north  by  a  line 
680  feet  north  of  First  street  -      ' 

"See.  4.  Any  person,  persons,  firm  or  cor- 
poration violating  any*  of  the  provisions  of 
this  ordinance  shall,  upon  conviction  thereof, 
be  fined  in  a  sum  not  to  exceed  fifty  dollars 
($50,00).  and  each  and  every  day  that  any 
such  pens,  buildings,  yards,  sheds,  or  indo- 
sures  shall  l>e  kept  or  maintained,  or  that  any 
cattle, 'sheep  or  swine  shall  be  collected,  kept 
or  fed  therein,  within  said  district  shall  be 
deemed  a  separate  and  distinct  offmse. 

"Sec,  5.  The  keeping  or  maintenance  within 
the  district  aforesaid,  of  any  such  pens, 
buildings,  yards,  sheds  or  Inclosures,  or  the 
collecting,  keeping  or  feeding  of  any  cattle, 
sheep  or  swine  therein,  shall  constitute  and 
Is  hereby  declared  to  be  a  nuisance." 

(4)  That  prior  to  January  16, 1907,  the  said 
defendants  South  Dakota  Cfflitral  Land  Com- 
pany and  South  Dakota  Central  Railway 
Company  located,  built,  and  erected  on  land 
belonging  to  said  South  Dakota  Central  Land 


*For  otbar  cues  s«e  sam*  topic  and  section  NUMBBR  In  Deo.  *  Am.  Digs.  1»07  to  date,  ft  Reporter  Indsxei 
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Company,  and  adjacent totbe  railroad  traidcs 
of  the  defendant  Sonth  Dakota  Central  Ball- 
way  Company,  certain  pens,  yards,  buildings, 
and  BhedB,  at  the  comer  of  Sherman  avenne 
and  Sixth  street,  within  said  town  of  Colton, 
for  general  stockyard  purposes  and  for  the 
purpose  of  collecting,  keeping,  and  feeding 
cattle,  sheep,  and  swine  therein  by  the  pa- 
trons of  said  defendant  South  Dakota  Cen- 
tral Railway  Company,  and  all  persons  who 
desired  to  ship  stock  over  said  defendant's 
railroad,  which  said  pens,  buildings,  yards, 
and  sheds  are  located  within  the  said  town  of 
Colton  and  within  the  district  or  territory 
described  In  section  three  of  said  ordinance 
set  out  In  finding  No.  8,  and  that  ever  since 
the  building  and  erection  of  said  pens,  build- 
ings, yards,  and  sheds,  and  untU  the  com- 
mencement of  this  action,  the  said  defend- 
ants South  Dakota  Central  Land  Company 
and  South  Dakota  Central  Railway  Company 
kept  and  maintained  said  pens,  yards,  build- 
ings, and  sheds  for  the  purposes  aforesaid. 

(5)  That  after  the  passage  of  said  ordi- 
nance, and  until  the  commencement  of  this  ac- 
tion the  defendants  Farmers'  Elevator  Com- 
pany of  Colton,  U  li.  Wlllard,  John  C.  Smith, 
and  various  other  persons  used  and  occupied 
said  pens,  buildings,  yards,  and  sheds  and  col- 
lected, kept,  and  fed  cattle  and  swine  within 
the  same,  with  the  full  knowledge  and  con- 
sent of  the  said  defendants  South  Dakota 
Central  Land  Company  and  South  Dakota 
Central  Railway  Company. 

(Q)  That  the  said  defendants  South  Da- 
kota Central  Land  Company  and  South  Da- 
kota Central  Railway  Company  Intend  to 
keep  and  maintain  said  pens,  buildings,  yards, 
and  sheds  for  general  stockyard  purposes  In 
connection  with  the  business  of  the  said 
South  Dakota  Central  Railway  Company,  and 
wherein  cattle,  sheep,  and  swine  are  to  be 
collected,  kept,  and  fed  by  the  patrons  of 
said  South  Dakota  Central  Railway  Company 
and  by  persons  who  desire  to  ship  cattle, 
sheep,  and  swine  over  its  railroad. 

(7)  That  said  pens,  buildings,  yards,  and 
sheds  are  located  wlth'ln  from  459  to  600  feet 
of  the  principal  business  portion  of  said  town 
of  Oolton,  and  are  located  about  180  feet 
from  the  nearest  residence  In  said  town. 
From  the  foregoing  findings  of  fact  the  court 
now  makes  and  finds  the  following  conclu- 
sions of  law:  (1)  That  the  keeping  and  main- 
tenance of  said  pens,  buildings,  yards,  and 
sheds  by  the  said  defendants  South  Dakota 
Central  Land  Company  and  South  Dakota 
Central  Railway  Company  for  the  purposes 
set  out  In  the  fourth  and  fifth  findings  of 
fact  constitutes,  and  is,  a  public  nuisance. 
(2)  That  the  collecting,  keeping,  and  feeding 
of  cattle,  sheep,  and  swine  U>  said  pens,  build- 
ings, yards,  and  sheds,  as  set  forth  In  the 
foregoing  findings  of  fact,  constitutes  and  Is 
a  public  nuisance.  (8)  That  the  plaintiff  is 
entitled  to  a  judgment  against  the  defend- 
ants South  Dakota  Central  Land  Company 
and  South  Dakota  Central  Railway  Company, 
perpetually  enjoining  said  defendants  from 


keeping,  maintaining,  using,  or  permitting  to 
be  used  the  said  pens,  buildings,  yards,  and 
sheds  for  the  collecting,  keeping,  or  feeding 
of  cattle^  sheep,  or  swine  tbecelo,  and  for 
costs. 

The  only  question.  If  any,  properly  presoit- 
ed  by  the  record.  Is  whether  an  Incorporated 
town  is  authorized  to  prohibit  the  erection 
and  maintaining  of  such  cattle,  sheep,  'and 
swine  pens  as  are  described  In  the  circuit 
court  decision,  within  the  defined  district,  re- 
gardless of  the  condition  In  wMdi  such  pens 
may  be  maintained;  In  other  words,  wheth- 
er the  ordinary  railway  cattle  yard  In  an  In- 
corporated town  is  prima  fade  a  nuisance 
when  located  In  the  residence  district  Among 
the  powers  expressly  conferred  by  the  stat- 
ute upon  the  board  of  trustees  of  an  Incor- 
porated town  are  these:  "To  declare  what 
shall  constitute  a  nuisance  and  to  prevent,, 
abate  and  remove  the  same,  and  take  such 
other  measures  for  the  preservation  of  the 
public  health  as  they  shall  deem  necessary." 
Rev.  Pol.  Code,  {  1438.  Where  a  municipal 
corporation  Is  thus  clothed  velth  express  pow- 
er to  declare  what  shall  constitute  a  nui- 
sance. Its  decision.  If  reviewable  by  the  courtSr 
should  be  sustained  unless  palpably  unrea- 
sonable. As  applicable  to  this  action,  a  nui- 
sance consists  in  unlawfully  doing  an  act,  or 
omitting  to  perform  a  duty,  which  act  or 
omission  either  annoys,  injures,  or  endangers, 
the  comfort,  repose,  health,  or  safety  of  oth- 
ers. A  public  nuisance  is  one  which  aCFects 
at  the  same  time  any  considerable  number 
of  persons,  although  the  extent  of  the  nui- 
sance or  injury  Inflicted  upon  the  Individuals 
may  be  unequal.  Rev.  Civ.  Code,  ft  2393, 
2391.  Within  the  broad  grant  of  power  con- 
ferred by  the  statute,  the  trustees  of  the 
plaintiff  town  were  entitled  and  required  to 
exercise  a  sound  and  sane  discretion;  to  be 
guided  by  their  knowledge  and  experience 
as  men;  to  consider  the  condition  In  which 
railway  stock  pens  or  yards  usually  are  main- 
tained; to  anticipate  the  annoying,  injurious, 
and  dangerous  effects  ordinarily  produced  by 
such  places;  to  consider  th^  rights  of  all 
concerned;  and  to  determine  whether,  in  the 
usual  course  of  affairs,  such  pens  or  yards 
would  constitute  a  nuisance  If  located  with- 
in the  district  defined  by  the  ordinance.  It 
should  be  presumed  that  this  important  duty 
was  properly  and  faithfully  performed.  The 
phrase  "nuisance  per  se"  is  misleading.  It  oft- 
en has  been  inappropriately  employed.  Strict- 
ly speaking,  no  act  or  omission  is  a  nuisance 
regardless  of  surrounding  conditions.  No  one 
can  create  a  nuisance  in  the  absence  of  some 
one  affected  by  the  former's  act  or  omission. 
A  slaughterhouse  that  would  annoy  no  one  it 
situated  in  an  uninhabited  gulch  might  be  an 
Intolerable  menace  to  health  when  located  in 
the  residence  sections  of  a  city  or  town.  The 
circumstances  may  be  such  as  to  render  the 
most  exquisite  music  both  annoying  SQd  in- 
jurious. "Since  there  must  be  some  place 
where  every  lawful  business  or  erection  may 
be  lawfully  located  or  carried  on,  the  better 
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rule  would  seem  to  be  that  a  lawful  busi- 
ness or  erection  Is  never  a  nuisance  per  se, 
but  oiiy  become  a  nuisance  by  reason  of  ex- 
traneous circumstances,  Bucb  as  belns  located 
In  an  Inappropriate  place,  or  being  condpcted 
in  an  Improper  manner.  It  may  be  said, 
however,  that  some  lawful  businesses  and 
erections  are  prima  facie  nuisances  in  certain 
localltieB."  21  Am.  &  Bng.  Ency.  Law,  6S4. 
The  business  of  keeping,  feeding,  shipping, 
and  dealing  In  cattle,  sheep,  and  swine  is  in 
itself  entirely  legitimate.  It  required  such 
pens  or  yards  as  are  described  in  the  circuit 
court  decision.  It  involves  substantial  prop- 
erty rights  which  should  not  be  capriciously 
ignored.  Nevertheless,  as  every  one  "must 
so  use  his  own  rights  as  not  to  infringe  upon 
the  rights  of  others"  (Bev.  Civ.  >Code,  i  2413), 
and  as  the  business  in  question  is  one  which 
as  usually  conducted  causes  a  large  amount 
of  manure,  oftal,  garbage,  and  other  offensive 
substances  to  accumulate  where  it  is  conduct- 
-ed,  and  causes  noxious,  annoying,  and  injuri- 
ous smells  which  taint  the  atmosphere  in  the 
Tidnlty  where  it  is  carried  on,  to  the  annoy- 
ance, injury,  and  discomfort  of  persons  re- 
siding or  transacting  business  in  the  neigh- 
borhood of  its  location,  this  court  cannot  say 
that  an  ordinance  which  excludes  such  busi- 
ness from  defined  districts,  instead  of  at- 
tempting to  preserve  the  public  health  by  reg- 
ulation within  such  districts.  Is  so  clearly  un- 
reasonable as  to  demand  its  annulment;  on 
the  contrary,  the  Inappropriateness  of  an 
urban  residence  district  as  a  location  for  an 
ordinary  railway  stockyard  is  too  apparent 
for  argument  No  function  of  civil  govern- 
ment is  more  deserving  of  serious  considera- 
tion than  is  the  conservation  of  the  public 
health.  The  subject  of  sanitation  in  cities 
•Bd  towns  is  everywhere  receiving  earnest 
and  thoughtful  attention.  Pure  air  and  pure 
water  are  coming  to  be  universally  recogniz- 
ed as  matters  of  paramount  Importance — 
matters  to  which  the  selfishness  of  commerce 
should  be  compelled  to  make  reasonable  con- 
cessions. 

So  we  conclude  that  the  ordinance  involv- 
ed is  not  invalid,  and  that  the  Judgment  o! 
the  circuit  court  should  be  affirmed. 


STATE  V.  BIGGS. 

(Supreme  Court  of  South   Dakota.     April  6, 
1910.) 

1.  RAPB   (I    59*)— TKIJX— iNSTBTJCnONS. 

On  a  trial  for  statutory  rape  allei;ed  to 
have  been  committed  August  21,  1907,  the  evi- 
dence tended  to  prove  several  acts  of  inter- 
couise;  the  first  having  occurred  in  a  buggy, 
about  August  21,  1907,  the  second  in  defend- 
ant's bedroom,  ia  prosecutrix's  father's  house, 
and  others  at  different  times  and  places  during 
the  ensuing  three  months,  one  being  described 
as  having  taken  place  "downstairs  in  the  kit- 
chen." At  the  dose  of  the  state's  evidence,  de- 
fendant moved  the  court  to  require  the  state  to 
elect  on  whidi  act  it.  would  rely,  which  motion 


was  granted,  and  the  state  elected  "to  stand 
on  the  act  at  the  house  of  prosecutrix's  father 
on  or  about  August  21,  1907."  The  court 
charged  that,  the  state  having  elected  to  stand 
on  the  act  at  the  house  of  prosecutrix's  father, 
the  crime  must  have  taken  place  there,  but  that 
the  time  was  not  material,  and  It  was  not  nec- 
essary that  the  state  Drove  that  the  crime  was 
committed  on  August  Slst,  or  any  other  particu- 
lar date,  but  the  state  might  prove  that  it  oc- 
curred at  any  time  since  the  statute  raising  the 
age  of  consent  and  the  filing  of  the  information. 
BeU  that,  had  the  evidence  tended  to  prove  but 
one  act  at  the  house,  the  instruction  might  be 
sustained,  but,  the  evidence  tending  to  prove 
several  act^  the  instruction  particularly  ignor- 
ed the  previously  required  election,  and  allowed 
each  Jnror  to  find  defendant  guilty  of  either  of 
numerous  acta  committed  at  the  house  and  was 
therefore  erroneous ;  it  being  necessary  that  all 
the  jurors  be  satisfied  of  the  commission  of  the 
same  act— the  one  identified  by  prosecutrix  as 
her  second  act  of  intercourse  with  accused. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  i§  88-100:    Dec.  Dig.  {  59.*] 
2.  Cbiminai.  Law   (|  1163*)— Harmt.ms  Eb- 

BOB— PEESUMPnON    OF    PbEJUDICB. 

Where  error  ia  shown,  it  is  presumed  that 
the  party  against  whom  made  was  prejudiced, 
unless  the  contrary  clearly  appears  from  the 
whole  record. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3090;    Dec  Dig.  |  1163.*] 

8.  Cbiminal  Law  (S  U.63*)— Habhlesb  Eb- 

BOB— Pbbjudicb. 

Error  cannot  be  held  not  to  have  prejudiced 
accused  simply  because  the  Supreme  Court  be- 
lieves him  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3000;   DecTDig.  |  1163.*] 

Whiting,  F.  J,,  and  Corson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bmle  County. 

Edwin  J.  Biggs  was  convicted  of  the  rape 
of  a  female  under  18  years  of  age,  and,  from 
the  Judgment  of  conviction  and  an  order  de- 
nying a  new  trial,  he  appeals.  Bever8ed,.and 
a  new  trial  ordered. 

B.  C.  Huddle  and  T.  3.  Spangler,  for  appel- 
lant S.  W.  Clark,  Atty.  Gen.,  and  Clark  S. 
Bowe,  State's  Atty.,  for  the  State. 

HANET,  J.  This  appeal  is  from  a  Judg- 
ment committing  the  accused  to  the  peniten- 
tiary for  five  years  and  from  an  order  deny- 
ing his  application  for  a  new  trlaL 

Accused  was  charged  with,*  and  founc 
guilty  of,  having  accoipplished  an  act  of  sex- 
ual Intercourse  with  a  female  not  his  wife 
and  under  18  years  of  age.  August  21,  1907, 
was  the  date  of  the  crime  as  alleged  in  the 
information.  The  testimony  of  the  prosecu- 
trix, received  without  objection,  tended  to 
prove  several  acts  constltnting  the  crime 
charged,  the  first  having  occurred  in  a  buggy 
on  the  prairie,  about  August  21, 1907,  the  sec- 
ond in  defendant's  bedroom,  in  her  father's 
house,  about  one  week  later,  and  others  at 
different  times  and  places  during  the  ensu- 
ing three  months.  All  the  evidence  tended  to 
prove  that  the  prosecutrix  was  17  years  of 
age  May  19,  1907.  The  statute  defining  the 
crime  charged,  as  amended,  took  effect  July 
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1,  1907.  Laws  1907,  c.  11.  At  the  dose  of 
tbe  state's  evidence,  defendant  moved  the 
court  to  require  the  state  to  elect  on  which 
act  it  would  rely,  which  motion  was  granted, 
and  the  state  elected  "to  stand  on  the  act  of 
Intercourse  proven  to  have  been  committed  at 
the  house  of  Voclav  £\>u8ek  (the  prosecutrix's 
father),  at  Vega,  S.  D.,  on  or  about  the  2lBt 
of  August,  1907."  The  following  requested 
instruction  was  refused:  "You  are  instructed 
that  the  state  has  elected  to  fix  the  date  of 
the  commission  of  the  crime  as  August  21, 
1907,  at  the  Fouseks'  home  in  Brule  county, 
S.  D.,  and  you  must  be  satisfied  beyond  all 
reasonable  doubt  that  the  act  of  sexual  inter- 
course took  place  at  the  time  and  place  elect- 
ed l^  the  state  in  order  to  find  the  defend- 
ant guilty."  And  the  court  charged  the  Jury 
as  follows:  "It  Is  not  necessary  that  the 
state  prove  the  crime  to  have  been  commit- 
ted at  the  precise  time  allied  in  the  infor- 
mation, but  may  prove  that  it  was  committed 
at  any  time  between  the  1st  day  of  July, 
1907,  and  the  time  of  filing  the  information, 
which  in  this  case  was  the  18tb  day  of  this 
present  month  of  June.  Rape  is  an  act  of 
sexual  intercourse  accomplished  with  a  fe- 
male, not  the  wife  of  the  perpetrator,  where 
the  female  is  under  the  age  of  18  years.  So, 
gentlemen,  the  first  question  this  Jury  will  be 
called  upon  to  answer  will  be  this:  Did  the 
defendant.  In  Brule  county,  at  the  house  of 
Voclav  Fousek,  within  the  time  between  July 
1,  1907,  and  June  18,  1908,  have  sexual  inter- 
course with  Tillie  Fousek?  The  state  has 
elected  in  this  case  to  stand  upon  the  charge, 
or  the  evidence,  or  contended  evidence  of  an 
act  of  sexual  intercourse  at  the  house  of 
Voclav  Fousek,  anO,  of  course,  the  crime 
must  have  taken  place  at  that  place.  The 
time,  however,  gentlemen,  is  not  material. 
It  is  not  necessary  that  the  state  prove  that 
the  crime  took  place'  upon  the  21st  day  of  Au- 
gust, or  any  other  particular  date.  It  may 
prove  that  it  was  at  any  time  between  the  1st 
of  July,  1907,  and  the  18th  day  of  June,  1908." 
If  the  evidence  only  had  tended  to  prove  one 
act  at  the  house,  this  charge  might  be  sus- 
tained, but,  as  heretofore  suggested,  it  tend- 
ed to  prove  several  between  July  1,  1907,  and 
June  18,  1906,  one  being  described  as  having 
taken  place  "downstairs  in  the  kitchen."  So 
the  court  in  its  charge  practically  ignored 
the  previously  required  election,  and  allowed 
each  juror  to  find  the  accused  guilty  of  either 
of  numerous  alleged  acts  committed  at  the 
house.  Of  course,  it  was  not  necessary  to 
prove  that  the  particular  act  relied  on  was 
committed  on  August  21,  1907,  but  it  was 
necessary  that  all  the  jurors  should  be  sat- 
isfied beyond  reasonable  doubt  of  the  com- 
mission of  the  same  act — the  act  relied  on, 
the  one  Identified  by  the  prosecutrix  as  her 
second  act  of  intercourse  with  the  accused. 
Each  act  of  sexual  Intercourse  between  these 
parties  would  constitute  a  complete  oSFense. 
In  this  state  the  indictment  or  information 


must  charge  but  one  offense.  Bev.'Code  Cr. 
Proc.  |§  224,  272.  In  all  criminal  prosecu- 
tions the  accused  has  the  right  to  demand  the 
nature  and  cause  of  the  accusation  against 
him,  and  to  have  a  copy  thereof.  Const  S. 
D.  art  6,  {  7.  Manifestly  one  may  not  law- 
fully be  convicted  of  a  crime  not  embraced 
by  the  accusation  against  him,  and,  as  but 
one  crime  can  be  charged  in  the  same  accusa- 
tion, there  was  but  one  act  of  sexual  inter- 
course of  which  this  defendant  lawfully 
could  be  convicted  in  this  action.  According 
to  Mr.  Bishop,  where  the  law  permits  but 
one  transaction  or  offense  to  be  set  out  In  a 
single  indictment  or  information,  the  prose- 
cuting officer  should  be  compelled  to  choose 
the  transaction  on  which  he  wUl  ask  tor  a 
verdict  1  Bishop,  New  Crim.  Proc  {  469. 
Though  the  ruling  of  a  trial  court  on  a  mo- 
tion to  require  an  election  in  this  class  of 
cases  may  involve  an  exercise  of  discretion 
which  should  be  sustained  in  the  absence  of 
abuse  of  such  discretion,  the  election  in  this 
case  ha'ving  been  required  and  made,  the 
state  is  not  in  position  to  assert  that  it  should 
not  liave  been  required  to  elect  and,  if  it  was 
a  case  requiring  an  election,  clearly  defend- 
ant should  not  have  been  deprived  of  bis 
right  thereto  by  the  charge  to  the  jury.  More- 
over, it  manifestly  was  unfair  to  the  accused 
to  require  an  election  before  bis  testimony 
was  offered,  and  to  disregard  it  after  his  case 
was  closed.  It  is  not  unreasonable  to  as- 
sume that  the  conduct  of  the  defense  would 
be  influenced  by  the  ruling  requiring  the 
state  to  elect.  It  is  not  unreasonable  to  as- 
sume that  the  accused  did,  in  fact  rely  on 
such  ruling  in  determining  what  evidence 
he  would  offer,  and  whether  he  would  offer 
himself  as  a  witness.  So  we  conclude  that  it 
was  error  for  the  trial  court  having  re- 
quired the  election  at  the  close  of  the  state's 
testimony,  to  disregard  it  in  its  charge  to 
the  jury  without  notice  to  the  accused  before 
the  close  of  his  case.  "If  error  is  shown,  it 
is  presumed  that  the  party  against  whom  it 
was  made  was  prejudiced,  unless  the  court 
can  clearly  see  from  the  whole  record  that 
the  error  could  not  have  been  prejudicial." 
Miller  V.  Durst,  14  S.  D.  687,  86  N.  W.  631; 
State  V.  Bank,  2  S.  D.  638,  61  N.  W.  337. 
There  is  nothing  in  the  record  to  dispute  this 
presumption ;  nothing  to  show  that  defend- 
ant did  not  in  fact  rely  upon  the  ruling  re- 
quiring the  state  to  elect  in  conducting  his 
defense;  nothing  to  show  that  the  jury,  in 
fact  found  the  accused  guilty  of  the  act  re- 
lied on  by  the  state.  Criminal  causes  ate 
not  triable  de  novo  In  this  court  Defendant 
may  or  may  not  be  guilty  of  the  crime  charg- 
ed. Innocent  men  Iiave  been  convicted  on 
evidence  apparently  much  stronger  than  that 
in  this  record.  The  question  to  be  determin- 
ed by  this  court  is  not  his  guilt  or  innoconce. 
It  is  whether,  in  securing  his  conviction,  es- 
tablished rules  of  procedure  have  been  pur- 
sued.   It  will  not  do  to  say  defendant  was 
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not  prejudiced  simply  becanse  we  l>elleve 
he  Is  guilty.  That  is  the  logic  of  the  mob 
when  it  executes  one  believed  to  be  guUty 
without  regard  to  any  lawful  modes  of  pro- 
cedure. 

Though  the  Instruction  requested  by  the 
defendant  was  properly  refused,  as  It  restrict- 
ed consideration  to  an  act  occurring  only  on 
August  21,  1907,  Its  defect  in  this  respect 
did  not  justify  the  court  In  giving  an  erro- 
neous instruction  on  the  same  subject  The 
court  having  charged  the  jury  on  Its  own 
motion,  the  request  is  material  only  as  tend- 
ing to  show  that  the  accused  was.  In  fact, 
rdylng  on  the  ruling  requiring  the  state  to 
elect. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 

WHITINO,  P.  J.  (dissenting).  I  am  un- 
able to  agree  with  the  conclusion  reached  In 
the  foregoing  opinion.  Although  the  court 
rightfully  refused  the  instruction  as  asked 
for,  yet  It  should  have  given  It  modified  so 
as  to  conform  to  the  evidence  and  the  elec- 
tion. The  defendant  was  legally  entitled,  aft- 
er the  election  by  the  state,  to  be  acquitted 
unless  every  juryman  was  convinced  that 
defendant  was  guilty  of  the  very  act  relied 
upon  by  the  state;  and  I  concede  that,  to 
start  with.  It  is  presumed  that  such  an  error 
in  Instructions  was  prejudicial  to  the  rights 
of  a  defoidant  and  would  entitle  such  defend- 
ant to  a  new  trial,  but  there  Is  no  conclusive 
presumption  of  prejudice  such  as  would  pre- 
clude a'  court  from  considering  such  instruc- 
tion in  the  light  of  the  whole  record  and  de- 
termining as  a  matter  of  fact  whether  Injury 
to  defendant  could  have  resulted  from  such 
instruction.  In  this  case  the  complaining 
witness  testified  to  the  transaction  In  the 
buggy,  and  then  testified^  in  detail  (gMng 
more  or  less  particulars)  in  relation  to  an  act 
of  Intercourse  In  defendant's  room  in  her  fa- 
ther's bouse,  which  act  she  claimed  took 
place  on  or  about  August  21,  1007.  She  then 
testified  there  were  other  transactions  of 
the  same  nature  giving  no  time  or  place,  ex- 
cept she  stated  they  were  between  the  time 
of  act  in  defendant's  room  and  some  time 
the  last  of  November,  1907.  Upon  cross-ex- 
amination she  testified  that  such  acts  oc- 
curred frequently  at  the  creamery,  where  de- 
fendant worked,  and  also  testified  that  such 
an  act  of  intercourse  had  occurred  in  the 
kitchen  In  her  father's  bouse.  Neither  date 
of  this  act  nor  any  particulars  in  relation 
thereto  were  given.  The  state  then  proved 
by  letter  written  by  defendant  a  practical 
admission  that  defendant  was  guilty  of  hav- 
ing had  Intercourse  with  the  complaining  wit- 
ness^ but  nothing  therein  to  show  where  it 
was  or  anywhere  near  the  date.    Then  came 


the  election.  The  defense  then  offered  some 
evidence  tending  to  throw  doubt  as  to  wheth- 
er or  not  the  complaining  witness  testified 
truthfully  regarding  the  buggy  transaction. 
This  evidence  was  of  no  value^  except  as  it 
might  tend  to  Impeach  the  complaining  wit- 
ness in  regard  to  such  transaction,  and  thus 
generally  discredit  her.  >  Yet  the  jury  must 
have  believed  her  testimony  as  to  other  mat- 
ters at  least,  or  it  would  have  acquitted. 
Having  thus  believed  her  as  to  one  of  the 
transactions  claimed  to  have  occurred  at  her 
father's  house,  no  matter  which  one,  there 
being  in  the  whole  record  not  a  scintilla  of 
evidence  upon  which  any  juryman  could  con- 
clude she  testified  li-uthfully  as  to  the  trans- 
action In  the  kltcbeit,  and  yet  have  a  doubt 
as  to  the  truthfulness  of  her  evidence  in  re- 
lation to  the  transaction  in  defendant's  room 
— ^In  the  light  of  the  whole  record  herein,  it 
must  be  conclusively  presumed  that  the  whole 
jury  found  the  complaining  witness'  evidence 
In  relation  to  such  transaction  In  defendant's 
room  to  be  true.  Only  one  question  was  be- 
fore this  Jury  and  that  was,  "Did  the  com- 
plaining witness  tell  the  truth?"  and  under 
the  record  there  was  but  one  point  where  the 
jury  could  have  divided  In  Its  views,  and  that 
was  in  relation  to  the  buggy  transactions. 
No  chance  for  division  of  views  occurred  else- 
where. This  court  has  no  right  to  weigh  the 
evidence  given  where  different  minds  might 
reach  divers  conclusions,  but  It  is  certainly 
our  right  and  duty  to  determine  whether  or 
not  there  is  any  evidence  from  which  dUfer- 
ent  conclusions  could  possibly  be  drawn.  In 
this  case,  it  would  be  entirely  different  if  ei- 
ther before  or  after  the  election  there  had 
been  a  word  of  testimony  given  on  behalf  of 
either  side  that  might  differentiate  the  evi- 
dence, concerning  one  of  these  acts  from  that 
concerning  the  other. 

If  the  view  of  tbe  majority  of  the  court 
Is  correct,  then  no  matter  how  overwlieliu- 
ing  the  evidence  might  have  been  in  proof  of 
both  of  said  transactions  spoken  of,  even  if 
the  defendant  had  hiuiBelf  taken  the  stand 
and  under  oath  stated  that  every  word 
spoken  by  the  complaining  witness  was  true, 
still  the  defendant  would  Le  entitled  to  a  new 
trial,  because  even  under  such  circumstances 
it  would  still  have  been  the  technical  duty  of 
the  court  to  have  iustructed  the  Jury  that 
their  minds  must  meet  on  one  transaction, 
and  that  the  one  alleged  to  have  occurred 
in  defendant's  bedroom  on  or  about  August 
21,  1907. 

The  Judgment  of  the  trial  court  should  be 
aflSrmed. 

CORSON,  3.,  concurs,  in  the  Ylews  ex- 
pressed by  Judge  WHITING  In  bis  dissent- 
ing opinion. 
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MBNSFOBTH  t.  CHICAGO  BRASS  CO. 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

CoDcnrrlns  opdnion. 

For  former  opinion,  see  126  N.  W.  41. 

WINSLOW,  a  J.,  (concurring).  While  I 
agree  that  it  was  not  necessary  for  the  plain- 
tiff to  return  or  offer  to  return  the  money 
received  by  blm  from  the  defendant  in  order 
to  entitle  him  to  maintain  his  action,  I  do 
not  agree  with  the  grounds  stated  for  the 
ruling,  namely,  that,  "where  the  payment 
was  not  understood  by  either  party  to  be  in 
settlement  of  a  disputed  liability,  a  return, 
or  tender  of  the  return,  of  the  money  is  not 
necessary."  Of  conrse,  this  is  true  as  an 
abstract  proposition,  and  it  would  apply  to 
this  case  if  the  testimony  were  undisputed  to 
that  effect;  but  it  is  not.  On  the  contrary, 
the  testimony  of  the  defendant's  witnesses, 
Shearer  and  Cox,  is  posltiye  to  the  effect  that 
Shearer  offered  to  pay  the  plalntUTs  medical 
expenses,  hospital  bUls,  and  $100  In  cash  if 
he  (plaintlfT)  "would  sign  an  agreement  re- 
leasing us  from  liability,"  and  that  the  plain- 
tiff anderstood  the  proposition,  discussed  it, 
read  the  duplicate  releases,  and  finally  signed 
them  with  full  understanding  tliat  the  trans- 
action was  a  settlement  of  any  claim  that 
he  might  have^  just  as  the  written  release  de- 
scribes it  to  be.  From  start  to  finish,  tlie 
defendant's  officers,  while  denying  liability, 
haye  maintained  that  this  transaction  was 
a  complete  settlement  of  any  claim  which  the 
plaintiff  had,  or  thought  he  had,  arising  out 


of  the  accident ;  so  it  seems  entir^  dear  to 
me  that  this  is  not  a  case  where  it  can  be 
said  that  the  evidence  shows  as  matter  of 
law  that  the  "payment  was  not  understood  by 
either  party  to  be  in  settlement  of  a  disputed 
liability." 

But  the  plaintiff  claimed,  and  testified  to 
the  effect,  that  he  was  in  bed  and  partially 
unconscious  from  the  effects  of  his  injury 
when  the  release  was  presented  to  him ;  that 
he  was  in  a  dazed  condition ;  that  he  did  not 
know  what  was  in  the  release,  did  not  hear 
it  read,  and  did  not  and  could  not  read  It 
himself,  and  did  not  know  what  he  was  sign- 
ing ;  that  nothing  was  said  to  him  about  set- 
tlement of  his  claim  for  damages,  but  that 
he  was  simply  told  tliat  the  company  would 
pay  his  doctors'  bills  and  give  him  a  few  dol- 
lars to  reimburse  him.  If  the  Jury  believed 
these  statements,  and  believed  that  he  was 
not  negligent  in  failing  to  ascertain  the  char- 
acter of  his  release,  then  it  would  not  be  nec- 
essary for  the  plaintiff  to  return  the  money 
received  in  order  to  maintain  his  action,  for 
the  plain  reason  that  the  defendant  could 
not  now  be  heard  to  say  tliat  the  money  was 
paid  in  settlement  of  the  liability  for  the  ac- 
cident, if  it  be  a  fact  that  the  plaintiff  with- 
out negligence  took  the  money  under  the 
honest  belief  that  it  was  merely  a  gratuity, 
and  such  belief  was  induced,  either  by  the  ac- 
tual fraud  of  the  defendant,  or  by  lack  of 
proper  explanation  of  the  true  character  of 
the  release. 


BABNES,  J. 
Chief  Justice. 


I  concur  in  the  vlewa  of  th« 
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HITCHCOCK  COUNTY  v.  OOUB  «t  aL 

(No.  16,992.) 

(Sapreme  Court  ot  Nebraska.    May  28,  1910.) 

^/5v{{a^tt«  hp  the  Court.) 
JuDomHT  (I  342»)  —  Vacatino  —  Power  of 

COtTBT. 

A  district  court  has  no  jurisdiction  to  va- 
cate its  own  judgment  in  a  cause  after  the  term 
at  which  suoi  judgment  was  rendered,  except 
by  petition  in  eqni^  or  In  accordance  with  toe 
provisions  ot  section  602  of  the  Code  of  Civil 
Procedure. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §|  668^671;    Dec.  Dig.  |  S42.*] 

Appeal  from  District  Coart,  Hitchcock 
County;   Orr,  Judge. 

Action  by  John  W.  Cole  and  others  against 
Hitcbco<&  County.  On  reversal  of  Jadgment 
on  prior  appeal.  From  an  order  vacating 
an  order  allowing  Mary  Alley  and  others,  ez- 
ecntrlces,  to  redeem,  they  appeal.  Reversed 
and  remanded. 

Boyle  &  Eldred,  for  appellants.  W.  S. 
Morlan  and  Bltchle  &  Wolff,  for  appellee. 

liErrrON,  J.  At  the  AprU,  1906,  term  of 
the  district  court  of  Hitchcock  county  a  de- 
cree was  entered  In  this  action  allowing  cer- 
tain real  estate  to  be  redeemed  from  a  tax 
foredoBore  sale,  upon  the  appeUants,  the 
execntrlces  of  the  estate  of  William  Keeler, 
deceased,  iwylng  to  Conrad  Wagner,  the  pur- 
chaser at  the  sale,  who  had  purchased  the 
premises  for  the  sum  of  $451,  the  sum  of 
$225,  being  the  amount  of  the  tax  lien  and 
costs,  and  giving ,  Wagner  judgment  against 
Hitchcock  county  for  $226,  being  the  amount 
of  purchase  money  paid  by  him  In  excess  of 
the  amount  of  the  tax  lien  and  costs. 

On  an  appeal  from  this  judgment  by 
Hitchcock  county,  It  was  decided  by  this  court 
(Hitchcock  County  v.  Cole,  80  Neb.  375,  114  N. 
W.  276)  that  the  judgment  against  Hitchcock 
county  was  erroneous,  that  Wagner  should 
have  been  reimbursed  for  the  full  amount  of 
the  purchase  money,  but  that  the  order 
should  have  been  against  the  persons  seek- 
ing to  redeem,  and  not  against  the  county. 
The  judgment  of  the  district  court  was  re- 
versed, and  the  cause  remanded.  On  March 
12,  1908,  after  the  cause  had  been  remand- 
ed, a  motion  was  filed  in  the  district  court 
by  Wagner,  moving  the  court  to  set  aside 
and  vacate  the  order  made  in  April,  1906,  al- 
lowing the  execntrlces  to  redeem  for  $225, 
upon  the  payment  into  court  by  Wagner  for 
their  use  of  the  sum  of  $225  and  costs,  or 
that  the  balance  of  $407.24  still  due  him  un- 
der the  laws  of  the  state  be  declared  a  flrst 
Uen  on  the  premises  and  execution  awarded. 

Objections  to  the  jurisdiction  of  the  court 
were  filed  by  the  execntrlces,  on  the  ground 
that  the  decree  songht  to  be  set  aside  was 
entered  April  19,  1906,  the  motion  was  not 
filed  nntil  AprU  12,  1908,  and  at  a  subse- 


quent term,  and  that  the  eonrt  bad  no  power 
to  vacate,  set  aside,  or  modify  the  former 
decree  at  this  tlmo.  These  objections  were 
overruled,  and  the  motion  was  sustained. 
The  order  alloveing  redemption  on  payment 
of  $225,  made  at  the  April,  1906,  term  was 
set  aside,  and  It  was  ordered  that,  unless  the 
defendants  seeking  to  redeem  shall  pay  to 
Wagner  within  40  days  the  sum  of  $407.24, 
balance  due  on  purchase  price  and  costs,  the 
same  Is  declared  a  flrst  Hen  on  the  premises, 
and,  If  not  paid  within  40  days,  that  the  or- 
der vacating  the  order  of  redemption  shall 
be  deemed  final.  Exceptions  were  duly  tak- 
en to  the  several  rulings,  and  the  execntrlces 
have  appealed  from  this  order. 

The  order  Is  clearly  erroneous.  The  de- 
cree rendered  at  the  April,  1906,  term,  fixing 
the  amount  to  be  paid  to  Wagner  in  order 
to  redeem  from  the  sale,  was  not  appealed 
from.  The  only  appeal  taken  was  by  Hitch- 
cock county  against  the  Judgment  against 
it  and  in  favor  of  Wagner.  The  decree  ren- 
dered upon  the  Issues  raised  between  Wag- 
ner and  the  defendants  seeking  to  redeem 
was  not  affected  by  this  appeal.  Polk  ▼. 
Covell,  43  Neb.  884,  62  N.  W.  240.  The  mat- 
ters in  controversy  between  Wagner  and  such 
defendants  were  adjudicated  by  this  decree, 
and,  no  appeal  having  been  taken  by  either  of 
these  parties  therefrom,  the  decree,  after 
the  expiration  of  the  term  at  which  it  was 
rendered,  could  not  be  opened  up  or  set 
aside,  except  for  one  of  the  grounds  men- 
tioned in  section  002,  Code  Civ.  Proc.,  or  by 
an  original  action  In  equity,  founded  upon 
some  recognized  ground  for  equitable  relief. 
Sherman  County  v.  Nichols,  65  Neb.  250,  91 
N.  W.  198;  McGrew  v.  State  Bank,  60  Neb. 
716,  84  N.  W.  99;  Dillon  v.  C.,  K.  &  N.  R.  Co., 
58  Neb.  472,  78  N.  W.  927. 

So  far  as  it  determined  the  amount  neces- 
sary to  be  paid  into  court  for  Wagner's  ben- 
efit In  order  to  redeem,  this  decree  was  er- 
roneous. Smith  v.  Camahan,  83  Neb.  677, 
120  N.  W.  212;  Butler  v.  Libe,  81  Neb.  740, 
744,  116  N.  W.  063,  117  N.  W.  700;  Clarence 
V.  Cunningham,  125  N.  W.  697.  But  the 
court  bad  jurisdiction  to  render  it  It 
might  have  been  reversed  or  modified  upon 
an  appeal  by  Wagner;  but  it  was  not  ap- 
pealed from  by  him.  The  appeal  taken  by 
Hitchcock  county  did  not  affect  the  issues 
between  these  parties,  nor  the  order  allowing 
redemption;  hence  it  bad  no  effect  upon  this 
order.  Nebraska  H.  Co.  v.  Humphry  H.  Co., 
81  Neb.  603, 116  N.  W.  659.  The  result  is  un- 
fortunate to  Mr.  Wagner;  but  the  mistake  was 
made  In  the  former  decree,  which  he  was  ap- 
parently satisfied  with  at  the  time.  If  doubtr 
f  ul  of  the  result,  he  might  have  brought  up  the 
validity  of  the  former  order  or  decree,  and  had 
it  determined  at  the  same  time  that  the  ap- 
peal of  the  county  from  the  judgment  against 
it  was  deteimlned ;  but  this  he  failed  to  do. 


*ror  otiiar  eaaas  tee  ■am*  topto  and  ucUod  NUMBER  Is  Dec.  &  Am.  Digs.  1907  to  date,  ft  Btportar  ladazM 
126N.W.-a3 
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The  distrtct  ooort  had  no  authority  at  the 
time  It  acted  t»  set  aMde  the  former  de- 
cree. Its  Judgment,  therefore,  la  revened, 
and  the  cause  remanded,  with  dlrectlone  to 
set  aside  and  vacate  the  order  of  October  12, 
1908,  and  to  reinstate  the  decree  rendered 
April  19,  1906. 

JOHNSON  ▼.  LEIDY,    (No.  16,510.) 
(Supreme  Ckturt  of  Nebraska.    'May  20,  1910.) 

(BvUabu»  by  the  Court.) 

1.  iNTOXIOATINa  LiQUOBS  (5  80*)— lilCBNBES— 

Teru.  • 

The  major  and  council  of  metropolitan 
cities  may,  lor  the  purpose  of  licensing  and 
regulating  the  sale  of  intoxicating  liquors,  de- 
clare tbe  municipal  or  license  year  to  be  the 
same  as,  'and  coextensive  with,  the  fiscal  year 
fixed  by  the  terms  of  the  city  charter;  and  the 
board  of  fire  and  police  commissioners  of  such 
city  may  grant  a  license  therefor  commencing 
on  the  Ist  day  of  January  and  terminating  on 
the  Slst  day  of  December  of  the  current  year. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  80.*] 

2.  LiQuoB  Licenses. 

Reosch  V.  City  of  Lincoln,  78  Neb.  828, 
112  N.  W.  377,  distinguished. 

Appeal  from  District  Court,  Donglas  Coun- 
ty;  Estelle,  Judge. 

Application  of  Peter  Johnson  for  a  liquor 
license.  J.  M.  Leidy  filed  a  protest.  From 
an  order  granting  the  license,  which  order 
was  affirmed  by  the  district  court,  Leldy  ap- 
peals.   Affirmed. 

L.  D.  Holmes  and  Elmer  El  Thomas,  for 
appellant.    John  P.  Breen,  for  appellee. 

BARNES,  J.  Peter  Johnson  applied  to  the 
board  of  fire  and  police  oominlssioners  of 
the  city  of  Omaha  for  a  license  to  sell  malt, 
spirituous,  and  vinous  liquors  from  the  1st 
day  of  January,  1910,  to  the  let  day  of  Janu- 
ary, 1911.  The  board  granted  the  prayer 
of  his  petition,  and  issued  to  him  a  license 
ending  on  the  31st  day  of  December,  1910. 
One  J.  M.  L<eldy  protested  against  the  Issu- 
ance of  this  license,  and  appealed  from  the 
order  of  the  board.  The  district  court  of 
Douglas  county  affirmed  the  order,  and  from 
that  Judgment  the  protestant  has  appealed 
to  this  court. 

Appellant  cont-ends  that  the  district  court 
erred  In  affirming  the  order  of  the  board, 
and  argues  that  the  board  of  fire  and  police 
commissioners  of  the  city  of  Omaha  cannot 
issue  a  license  extending  beyond  the  munici- 
pal year;  that  the  municipal  year  of  that 
city  extends  from  the  third  Monday  in  May 
in  each  year  to  the  third  Monday  in  May  of 
the  succeeding  year;"^  that  the  license  In 
question'  in  this  case,  which  was  issued  on 
the  1st  day  of  January,  1910,  was  void  be- 
cause It  extended  beyond  the  third  Monday 
in  May  of  that  year.  This  Is  the  only  ques- 
tion presented  for  our  determination.  To 
support  his  contention,  appellant  cites  Reusch 


V.  City  of  Lincoln,  78  Neb.  828,  112  N.  W. 
377.  In  that  case  we  had  occasion  to  deter- 
mine what  constituted  the  municipal  year  in 
the*  city  of  Lincoln,  and  It  was  held,  for  rea- 
sons therein  stated,  that  the  municipal  year 
in  that  city  commenced  on  the  third  Tuesday 
In  May  of  each  year,  and  ended  on  the  Mon- 
day preceding  that  date  In  tbe  following 
year,  but  it  does  not  follow  that  the  munici- 
pal year  In  metropolitan  cities  Is  the  same 
as  In  cities  of  the  first  class.  It  appears 
that,  when  our  present  liquor  law  toolc  ef- 
fect, the  charter  of  the  cl^  of  Lincoln  pro- 
vided for  annaal  elections.  For  that  reason, 
and  in  order  to  comply  with  the  spirit  of  the 
act,  the  mayor  and  council  of  that  city  de- 
termined that  the  so-called  municipal  or  po- 
litical year  should  commence  when  the  newly 
elected  officers  entered  upon  the  perform- 
ance of  their  official  duties.  That  rule  has 
been  continued  to  the  present  time,  and  was 
approved  In  Reusch  v.  City  of  Idncoln,  su' 
pra.  It  further  appears  that,  when  chapter 
50  of  the  Compiled  Statutes  was  enacted, 
the  charter  of  the  city  of  Omaha  provided 
for  biennial  elections,  and  the  fiscal  year  In 
that  city  was  fixed  by  law  as  commencing 
on  the  1st  day  of  January  of  each  year,  and 
ending  on  the  31st  day  of  December  follow- 
ing. In  compliance  with  the  provisions  of 
that  chapter,  the  mayor  and  council  of  that 
city  determined  that  the  municipal  or  polit- 
ical year — ^In  other  words,  the  license  year — 
should  be  considered  the  same  as  tbe  fiscal 
year,  and  that  rule  has  been  observed  by  tbe 
dty  authorities  from  that  time  to  the  pres- 
ent We  find  that  the  charter  of  the  city 
of  Omaha  contains  no  reference  to  a  munici- 
pal year,  the  law  relating  to  the  license  and 
sale  of  Intoxicating  liquors  nowhere  defines 
the  term  municipal  year,  and  It  Is  therefore 
incumbent  upon  us  to  ascertain,  if  possible, 
what  should  be  considered  the  municipal 
year  for  that  purpose  in  the  city  of  Omaha. 
Section  100  of  chapter  12a  of  the  Compiled 
Statutes  of  1909,  which  constitute  the  char- 
ter of  metropolitan  cities  In  this  state,  pro- 
vides that  the  city  comptroller  of  such  cities 
shall  prepare  and  cause  to  be  published,  In 
pamphlet  form,  a  statement  of  the  receipts 
and  expenditures  of  the  city  during  the  fis- 
cal year,  commencing  January  1st  and  termi- 
nating December  Ist  annnally.  Section  101, 
among  other  things,  provides  that  during 
the  month  of  December  of  each  year  the 
mayor  and  dty  council  shall  prepare  or 
cause  to  be  prepared  a  list  of  all  supplies 
required  for  each  office  and  department  or 
board  for  the  ensuing  year.  It  further  ap- 
pears that  the  mayor  and  council  In  the 
month  of  December  of  each  year  are  requir- 
ed to  make  an  estimate  of  the  expenses  nec- 
essary to  properly  conduct  the  dty  govern- 
ment for  the  ensnlng  fiscal  year;  that  at 
their  meeting  In  January  dty  taxes  are  levied 
for  all  purposes  in  compliance  with  the  es- 
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tlmate  bo  made.  It  Is  therefore  OTldent  that 
the  flacal  year  for  the  city  of  Omaha  begins 
on  the  1st  day  of  January,  and  ends  on  the 
Slst  day  of  December  of  each  year,  and  for 
convenloice,  and  in  order  to  facilitate  its 
business,  the  mayor  and  conncil  adopted 
the  fiscal  year  as  their  license  or  municipal 
year.  Again,  in  view  of  the  fact  that  the 
board  of  fire  and  i>olice  commiseioners  of 
the  city  of  Omaha  "were  formerly  appointed 
by  the  GoTernor,  it  is  clear  that  the  policy 
of  the  city  government  in  relation  to  license 
and  sale  of  Intoxicating  liquors  has  never 
been  determined  by  the  election  of  an  ex- 
cise board.  It  is  also  apparent  that  at  the 
present  time  by  the  election  of  the  board  of 
fire  and  police  commissioners  for  the  period 
or  term  of  three  years  the  policy  of  the  gov- 
ernment of  that  city  in  relation  to  the  li- 
cense and  sale  of  intoxicating  liquors  is  now 
determined  at  each  triennial  election  with  no 
opportunity  for  the  voters  to  express  them- 
selves in  favor  of  a  change  of  such  policy 
dnring  that  time.  We  can  therefore  see  no 
reason  for  abrogating  the  rule  above  men- 
tioned. 

It  appears  that  the  present  board  of  fire 
and  police  commissioners  of  the  city  of 
Omaha  were  elected  on  the  first  Tuesday  In 
May,  1909,  and  their  term  of  office  will  not 
expire  until  May,  1912.  The  license  in  ques- 
tion In  this  case  was  issued  on  January  1, 
1010,  and  expires  December  Slst  of  that  year. 
So  tiiere  can  be  no  change  of  policy  in  rela- 
tion to  the  license  and  sale  of  intoxicating 
liquors  dnring  the  life  of  this  license.  It  is 
contended,  however,  thiat  if  January  1st  is 
held  to  be  the  commencement  of  the  ll(!ense 
year  the  present  board,  on  the  Ist  day  of 
January,  1912,  may  Issue  a  license  which 
will  extend  beyond  their  term  of  office,  and 
that,  by  issuing  such  a  license,  they  may  de- 
termine the  policy  of  the  city  of  Omaha  or 
their  successors  in  office  in  relation  to  the 
license  and  sale  of  intoxicating  liquors  for 
more  than  six  months  beyond  the  expiration 
of  their  official  term,  and  that  the  license  in 
question  is  therefore  void.  As  above  stated, 
that  question  is  not  Involved  in  tbis  contro- 
versy and  may  never  arise,  for  it  is  possi- 
ble that,  before  the  expiration  of  the  term 
of  office  of  the  present  board,  state  wide  pro- 
hibition or  county  option  will  have  been 
adopted.  We  therefore  decline  to  express 
any  opinion  as  to  the  validity  of  a  license 
which  may  be  issued  on  the  1st  day  of  Jan- 
uary, 1912,  and  extend  beyond  the  time  of 
the  expiration  of  the  official  life  of  the  pres- 
ent board  of  fire  and  police  commissioners. 

Finally,  we  are  of  opinion  that  it  was 
within  the  power  of  the' mayor  and  council 
of  the  city  of  tmaba  to  declare  the  munici- 
pal year  to  be  coextensive  with  the  fiscal 
year  designated  in  the  city  charter,  and  this 
rule  is  not  in  conflict  with  the  provisions  of 
section  25  of  chapter  60  of  the  Compiled  Stat- 


ntes,  which  provldea  that  the  corporate  au- 
thorities of  cities  and  villages  sliall  not  have 
power  to  issue  a  license  wtiich  extends  be- 
yond the  munlcii>al  year  in  which  it  shall 
be  granted. 

For  the  foregoing  reasons,  the  Judgment  of 
the  district  court  was  right,  and  it  is  there- 
fore affirmed. 


WESTMAN  V.  CARLSON  et  al.    (No.  16,016.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(8yUohu$  bv  tKe  Court.) 

L  PsocBss   (S   146*)  —  Skbvice  —  Rktubr   or 

Sheriff. 

Where  the  return  of  a  sheriff  recites  that 
he  served  the  summons  on  which  the  return  is 
indorsed,  the  presumption  Is  that  he  performed 
his  duty  in  mailing  the  service. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent-  Dig.  U  194-199;   Dec.  Dig.  i  145.*] 

2.  PBOCEBS   (5    149*)  —  RXTITKN    OF   Shkrift  — 

Ikpeacument. 

The  return  of  a  sheriff  that  he  served  a 
summons  on  defendant  can  only  be  impeached 
by  clear  and  convincing  proof. 

[Eid.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  H  202-205;    Dec  Dig.  f  149.*] 

3.  JUDOHBNT  (I  447*)  —  Suit  to  Cancel  — 
Pleading. 

A  suit  in  equity  to  cancel  a  Judgment  ren- 
dered by  default  in  an  action  at  law  in  which 
a  summons  was  legally  served  on  defendant 
should  be  dismissed,  where  the  facts  pleaded 
and  proved  fail  to  disclose  a  meritorious  defense 
to  the  original  action. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |§  849-851;    Dec.  Dig.  {  447.*] 

Appeal  from  District  Court,  Saunders  Coun- 
ty ;  Good,  Judge. 

Action  by  Eric  W.  Westman  against  Charles 
Carlson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Tibbets  &  Anderson,  for  appellant  J.  L. 
Sundean  and  W.  R.  Patrick,  for  appellees. 

ROSE,  J.  This  is  a  suit  in  equity  brought 
by  plaintiff  in  the  district  court  for  Saunders 
county  to  cancel  a  Judgment  rendered  by  de- 
fault against  him  and  Peter  John  Westman 
in  the  county  court  of  Saunders  county,  Sep- 
tember 7,  1898,  for  the  sum  of  $373.89,  in  an 
action  on  three  promissory  notes  given  by 
them  to  the  payees,  Carlson  &  Hanson,  for 
the  purchase  price  of  a  secondhand  com- 
Bheller.  The  suit  in  equity  was  dismissed, 
and  plaintiff  has  appealed. 

In  the  county  court  the  firm  of  Carlson  & 
Hanson  was  plaintiff  and  Peter  John  West- 
man  and  Eric  W.  Westman  were  named  in 
the  petition  as  defendants.  August  17,  1898, 
the  county  Judge  issued  a  summons  return- 
able September  6,  1898,  on  which  the  sheriff 
made  return  as  follows: 

"Received  this  writ  on  the  17th  day  of  Au- 
gust, 1898,  and  on  the  25th  day  of  August, 
1898, 1  served  the  within  defendants  by  leav- 
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Ing  a  certlfled  copy  of  the  same,  wltb  all  the 
endorsements  theieon,  at  their  nnial  place 
of  residence  in  Saunders  connty. 
«W.  D.  Farrls,  Sheriff, 

"By  W.  H.  Collins,  Deputy. 

"Fees:  Service 75 

"Copies   50 

"MUeage  1.70 


"2.93." 
The  Weetmans  did  not  appear  In  response 
to  the  summons,  and  the  judgment  which  is 
now  the  subject  of  controversy  was  entered 
against  them  by  default  Under  Issues  prop- 
erly raised  by  the  pleadings  plaintiff  in  the 
present  suit  adduced  testimony  to  Impeach 
the  return  quoted;  and  whether  the  evi- 
dence Is  sufficient  for  that  purpose  is  the 
principal  question  presented  by  this  appeal. 
Plaintiff  in  his  own  behalf  testified  in  sub- 
stance as  follows,  the  sheriff's  return  show- 
ing service  August  25, 1888:  Plaintiff  and  his 
brother  John  were  unmarried,  and,  with  two 
sisters,  named  Helga  and  Lorena,  lived  with 
their  mother  on  a  farm  in  Saunders  county 
dnrlng  the  month  of  August,  18S8.  The 
mother  and  Helga  were  invalids,  requiring 
constant  care;  Helga  died  October  16,  1898, 
and  the  mother  June  6, 1907,  before  this  case 
was  tried  in  the  district  court  Lorena  was 
generally  in  attendance  upon  them,  but  when 
absent  one  or  the  other  of  the  brothers  took 
her  place.  The  mother  could  not  converse 
in  English,  and  for  that  reason  seldom  went 
to  the  door  to  meet  callers.  That  duty  usual- 
ly fell  to  Lorena.  So  far  as  plaintiff  knew, 
the  sheriff  or  deputy  had  called  only  twice 
with  process,  once  to  serve  a  subpoena  and 
again  to  serve  a  summons  Issued  by  the 
county  Judge  in  a  prior  suit  begun  August 
12,  1^,  to  recover  Judgment  on  the  notes 
already  described,  and  dismissed  August  16, 
1898.  Plaintiff  remembered  both  services, 
but  never  knew  of  the  summons  Issued  Au- 
gust 17,  1898,  or  of  the  Judgment  against 
him  until  execution  was  threatened  or  is- 
sued in  1906.  John  and  Lorena  testified  to 
substantially  the  same  facta  In  addition, 
Lorena  said  that  she  was  only  absent  from 
tfie  farm  once  or  twice  during  the  month  of 
August,  1898,  that  the  sheriff  could  not  have 
served  the  summons  as  stated  In  his  return 
without  her  knowing  It,  and  that  she  knew 
of  no  such  service.  She  admitted,  however, 
that  her  mother  and  Helga  were  sometimes 
out  of  doors,  and  that  an  officer  might  have 
handed  either  of  them  copies  of  a  summons. 
This  testimony  rests  In  the  memory  of  the 
witnesses  and  relates  to  a  time  nearly  10 


years  earlier,  when  they  would  natnrally  be 
distracted  by  the  Illness  of  their  mother  and 
sister.  For  anything  appearing  in  the  proofs, 
the  service  may  Iiave  been  made  as  certlfled 
by  the  sheriff.  The  return  of  the  officer  is 
part  of  the  Judicial  record  of  the  case.  It  ap- 
pears to  be  regular  on  its  face.  It  shows,  in 
addition  to  the  return,  that  the  sheriff  charg- 
ed mileage  and  fees  for  copies  of  the  sum- 
mons. He  performed  his  duties  under  an 
oath  of  office  and  the  penalties  of  an  official 
bond.  As  to  serving  the  writ  and  making 
the  return,  the  presumption  is  that  the  offi- 
cer performed  his  duty.  Parker  v.  Starr,  21 
Neb.  CSQ,  S3  N.  W.  424.  The  return  of  a 
sheriff  that  he  served  a  summons  on  defend- 
ant can  only  be  Impeached  by  clear  and  con- 
vincing proof.  Connell  v.  Galllgher,  36  Neb. 
749,  55  N.  W.  229;  Unangst  v.  Southwlek, 
80  Neb.  119,  116  N.  W.  864.  This  doctrine  Is 
essential  to  the  integrity  and  permanency  of 
Judicial  recorda  In  the  light  of  all  the  evi- 
dence, the  trial  court  correctly  held  that 
plaintiff  in  making  his  case  did  not  meet  the 
requirements  of  the  rule  stated. 

Plaintiff  insists,  however,  that,  in  any 
event,  he  did  not  have  notice  or  knowledge 
of  the  suit;  that  he  had  a  valid  defense 
which,  without  fault  or  neglect  on  his  part, 
he  was  prevented  from  making;  and  that  on 
equitable  grounds  the  Judgment  of  the  conn- 
ty court  shonld  be  opened.  The  defense 
pleaded  is  that  the  notes  were  given  for  a 
cornsheller  upon  the  condition  it  would  be 
repaired  by  Carlson  &  Hanson,  from  whom 
it  was  purchased,  so  that  it  would  do  good 
work;  that  they  did  not  so  repair  it;  that  It 
was  of  no  value;  and  that  in  consequence 
there  was  a  failure  of  consideration.  There 
Is  some  testimony  in  snpport  of  this  defense, 
but  there  Is  convincing  proof  that  the  father 
of  plaintiff  bought  the  cornsheller  for  his 
sons  when  they  were  minors,  but  did  not  pay 
for  it  After  they  reached  majority,  after 
the  sheller  had  been  on-  their  farm  perhaps 
two  years,  and  after  they  had  used  it,  plain- 
tiff and  his  brother  John  signed  the  notes  in 
question.  The  record  Justifies  a  finding  that, 
after  the  signing  of  the  notes,  they  procured 
supplies  for  the  sheller  from  Carlson  &  Han- 
son without  paying  for  them,  used  the  ma- 
chine several  years,  and  made  no  attempt  to 
return  It  or  to  rescind  the  contract  of  pur- 
chase, or  to  have  the  notes  canceled  or  re- 
turned. A  consideration  of  all  the  evidence 
leads  to  the  conclusion  that  plaintiff  herein 
is  not  entitled  to  have  the  Judgment  by  de- 
fault opened. 

No  error  being  found  in  the  record,  the 
Judgment  of  the  district  court  la  affirmed. 
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WESTMAN  ▼.  CARI/SCyN  et  al.    (No.  18,015.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(8vUobu$  by  tke  Court.) 
Apfeai,  and  Ebbob  ({  1078*)— Waivkb  of  Eb- 

BOR. 

On  appeal  from  the  district  conrt  to  the 
Supreme  Coort,  an  assigned  error  will  be  deem- 
ed to  be  waiyed  where  it  is  not  discussed  in  ap- 
pellant's hrief. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  425S-42G1;  Dec.  Dig.  | 
1078.*] 

Appeal  from  District  CJoart,  Saunders  Coun- 
ty; Good,  Judge. 

Action  by  John  Weatman  against  Charles 
Carlson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Tlbbe&  &  Anderson,  for  appellant  John 
li.  Snndean  and  W.  B.  Patrick,  for  api>ellees. 

ROSE,  J.  The  facts  and  issues  In  this 
case  are  the  same  as  in  Weatman  t.  Carl- 
son (Neb.)  126  N.  W.  615,  except  In  the  fol- 
lowing particulars:  Plaintiff  herein  was 
sued  In  the  county  court  of  Saunders  county 
as  Peter  John  Westman,  while  his  real  name 
Is  John  Weatman  or  John  Peter  Westman. 
For  failure  of  the  district  court  to  open  the 
county  court's  Judgment  on  account  of  the 
misnomer  suggested,  error  is  assigned  in 
this  court.  The  question,  however,  is  not 
discussed  In  plaintlfTs  brief,  and  for  that 
reason  is  deemed  to  be  waived.  It  follows 
that  the  decision  In  the  present  case  is  con- 
trolled by  the  rulings  in  the  case  cited. 

The  judgment  of  the  district  court  Is 
therefore  affirmed. 


STOREY  T.  MILES  et  al.     (No.  16,412.) 
(Supreme  Ourt  of  Nebraska.    May  20,  1910.) 

(Syllaiut  by  the  Court.) 

Taxation  (|  690*)— Tax  Lixit— Fobeclosube 
— Ewtby  of  Dxcbek— Sale  to  Satisfy  Jun- 
lOB  Lien. 

In  an  action  to  forecloBe  a  tax  Hen,  the 
owner  of  a  junior  lien  was  made  a  party,  and 
found  to  have  a  second  lien  on  the  premises. 
The  property  was  sold  under  the  decree,  the  sale 
confirmed,  and  a  deed  delivered  to  the  purchas- 
er, bnt  the  proceeds  were  not  sufficient  to  pny 
any  part  of  the  second  lien.  The  purchaser, 
two  years  afterward,  conveyed  the  property  to 
her  mother,  who  was  the  mortgagor.  Subse- 
quently the  clerk  of  the  district  court,  at  the 
re4)ue8t  of  the  bolder  of  the  second  lien,  and 
without  an  order  of  court,  issued  an  order  di- 
recting another  sale  of  the  property  to  satisfy 
the  second  lien.  Held:  (1)  That,  under  the 
facts  proved,  the  order  of  the  district  court  re- 
calling the  order  of  sale  was  warranted.  (2) 
That  the  second  order  of  sale  was  issued  by  the 
clerk  without  authority. 

[Ed.   Note.— For  other  cases,  sea   Taxation, 
Dec.  Dig.  i  690.*] 

Appeal  from  District  Conrt,  Douglas  Coun- 
ty;   Day,  Judge. 
Action  by  John  A.  Storey  against  Andrew 


Miles  and  otbecs.    Jndgmoit  for  plaintiff, 
and  Sarah  W.  Palm  aK)eals.    Affirmed. 

Charles  Battelle,  for  appellant.  W.  S. 
Shoemaker,  for  appellee. 

LETTON,  J.  This  action  was  originally 
brought  to  foreclose  certain  tax  liens  on  a 
number  of  tracts  of  real  estate  in  Omaha, 
among  which  were  lots  5,  6,  and  7,  block  20, 
Walnut  Hill  addition,  the  title  to  which  was 
in  the  name  of  Mary  E.  Oavin  and  Patrick 
A.  Gavin.  Sarah  W.  Palm,  who  was  the 
own»  of  a  decree  foreclosing  a  first  mort- 
gage upon  said  real  estate,  was  made  a  par- 
ty defendant.  She  filed  an  answer  and 
cross-petition,  alleging  ownership'  of  the 
property  in  fee  in  the  Gavins,  the  foreclo- 
sure of  her  mortgage,  and  that  the  decree  was 
unpaid.  At  the  hearing,  a  decree  was  ren- 
dered awarding  the  plaintiff  a  first  lien  up- 
on the  premises  for  taxes  in  the  sum  of  $188, 
with  interest  and  costs,  and  awarding  Mrs. 
Palm  a  second  lien.  On  April  11,  1903,  an 
order  of  sale  was  issued.  The  return  to  this 
order  shows  tliat  on  June  2,  1903.  the  prop- 
erty was  offered  for  sale,  but  was  not  sold 
for  want  of  bidders,  and  that  on  August  11, 
1908,  it  was  again  offered  for  sale  and  sold 
to  Ellen  Gavin  for  the  sum  of  |221.  A  mo- 
tion to  confirm  the  sale  was  filed.  Sarah 
W.  Palm  then  filed  a  motion  to  set  aside  the 
appraisement  and  sale,  and  also  objecting  to 
the  confirmation.  Evidence  was  taken  upon 
this  motion,  but  it  was  overruled,  and  the 
sale  confirmed.  On  the  26th  of  April,  1904, 
the  deed  was  executed  by  the  sheriff,  and 
delivered  to  Ellen  Gavin  as  ordered.  Ou 
March  23,  1909,  Sarah  W.  Palm  filed  a  prae- 
cipe with  the  clerk  of  the  district  court  for 
an  order  of  sale  to  issue  directing  the  sheriff 
to  sell  the  property  to  satisfy  the  lien  in  her 
favor,  and  the  clerk  issued  such  order. 
Mary  E.  Gavin  then  filed  a  motion  praying 
the  court  to  direct  the  clerk  to  recall  this 
order  of  sale,  setting  fofth  the  facts  as  to 
sale  and  confirmation ;  that  a  deed  had  been 
issued  to  Ellen  Gavin,  who  for  a  good  and 
sufficient  consideration  had  sold  and  convey- 
ed the  property  to  Mary  E.  Gavin ;  and  that 
the  order  of  sale  was  Issued  by  the  clerk 
without  authority. '  A  hearing  was  had,  the 
motion  sustained,  and  the  sheriff  directed  to 
return  the  order  of  sale,  and  not  to  offer  the 
property  for  sale.  The  appeal  of  Sarah  W. 
Palm  from  this  order  Is  now  before  us  for 
consideration. 

The  bill  of  exceptlbns  is  brief.  In  an  af- 
fidavit Ellen  Gavin  deposes  that  she  Is  25 
years  of  age,  a  single  woman,  and  a  school 
teacher  by  profession ;  that  she  attended  the 
sale  under  the  tax  foreclosure  decree  and 
purchased  the  property  in  controversy  for  the 
sum  of  1221 ;  that  Charles  Battelle,  repre- 
senting Sarah  W.  Palm,  was  present  at  the 
sale,  offered  no  bids,  and  made  no  objections 
to  the  sale;   that  she  bought  the  property 
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for  herself  and  for  no  other  person;  that 
she  paid  for  U  with  money  that  belonged  to 
her  In  her  Individual  right ;  and  that  on  the 
10th  day  of  November,  1906,  for  good  and 
BufiBclent  consideration,  she  sold  the  prop- 
erty to  her  mother,  Mary  B.  Gavin,  and  ex- 
ecuted a  deed  therefor,  which  is  recorded  in 
the  deed  records  of  Douglas  county.  The 
parties  then  stipulated  that  the  only  deeds 
of  conveyance  covering  the  property  since 
the  making  of  the  mortgage  are  the  sheriff's 
deed  to  Ellen  Gavin  and  the  deed  from  El- 
len Gavin  to  Mary  E.  Gavin;  that,  at  the 
time  of  the  commencement  of  the  suit  by 
John  A.  Storey,  Ellen  Gavin  resided  with 
her  parents  upon  the  property,  and  has  re- 
sided with  them  since  thereon,  with  the  ex- 
ception of  a  temporary  removal  to  another 
place  in  the  city  with  the  expectation  of  re- 
turning there  In  a  very  short  time. 

The  appellant's  argument  is  short,  and  can 
be  best  stated  in  his  own  words:  "The  tax 
Hens  foreclosed  in  this  case  were  the  liens 
created  by  the  default  of  the  defendants,  the 
mortgagors.  It  was  their  duty  to  pay  the 
taxes,  and  all  they  accomplished  was  the 
payment  of  these  taxes.  After  the  entry  of 
the  decree^  these  defendants,  the  Gavins, 
could  haye  paid  the  amount  of  Judge  Storey's 
Uen  to  the  cleric  of  the  district  court  and  re- 
deemed the  same.  Such  payment  should  not 
in  any  way  affect  that  part  of  the  decree 
allowing  the  appellant  a  lien.  The  effect  of 
what  the  Gavins  did  was  to  pay  the  taxes, 
and  left  It  undisturbed  as  to  the  lien  allowed 
appellant."  In  support  of  this  argument  he 
cites  Gibson  v.  Sexson,  82  Neb.  475,  118  N. 
W.  77;  Tollver  v.  Stephenson,  83  Neb.  747, 
120  N.  W.  450;  Pitman  v.  Boner,  81  Neb. 
736,  116  N.  W.  778.  Tollver  v.  Stephenson 
was  an  action  to  foreclose  a  real  estate 
mortgage.  The  grantee  of  the  mortgagor 
had  bought  in  the  property  at  a  tax  foreclo- 
sure sale,  in  which  action  both  mortgagor 
and  mortgagee  were  made  parties.  At  the 
time  the  land  was  bid  In  the  purchaser  was 
the  owner  of  the  fee  title,  and  the  court  held 
that  under  the  ruling  In  Pitman  v.  Boner 
and  Gibson  v.  Sexson  the  payment  of  the 
amount  bid  was  simply  a  payment  of  the 
taxes  due,  that  his  purchase  at  the  sherlfTs 
sale  was  nothing  more  or  less  than  a  re- 
demption, and  that  the  bolder  of  the  mort- 
gage was  entitled  to  a  decree  of  foreclosure. 
Pitman  v.  Boner,  supra,  was  similar  in  Its 
facts.  The  syllabus  is:  "Where  a  mortga- 
gor owes  a  duty  to  the  mortgagee  to  pay  tax- 
es upon  the  mortgaged  property,  neither  he 
nor  his  assigns  can  acquire  any  right  against 
such  mortgage  by  purchasing  the  property  bt 
a  judicial  or  administrative  sale  for  taxes 
which  such  mortgagor  ought  to  have  paid." 
In  Gibson  v.  Sexson,  supra,  it  was  alleged, 
and  the  evidence  showed,  that  the  mortga- 
gor, Sexson,  conveyed  the  premises  to  his 
brother-in-law  Hill  with  the  design  of  hav- 


ing the  lien  of  the  mortgage  discharged  and 
divested  without  payment  of  the  mortgage, 
and  that.  In  pursuance  of  such  design.  Bill 
purchased  a  tax  sale  certificate,  foreclosed 
the  tax  Hen,  purchased  the  land  at  the  fore- 
closure sale,  and  two  months  later  conveyed 
It  to  Sexson  for  a  consideration  of  $2,  and 
that,  during  all  of  the  time,  Sexson  was  the 
owner  and  In  possession  of  the  land,  and  that 
Sexson  entered  a  personal  appearance,  but 
filed  no  answer,  and  made  no  defense  to 
Hill's  foreclosure  proceeding.  It  was  held 
that  the  duty  rested  upon  Hill  and  Sexson 
to  pay  the  taxes,  that  the  tax  foreclosure 
proceeding  was  a  device  by  them  to  defeat 
the  plaintiff's  mortgage,  and  that  conse- 
quently Hill's  purchase  was  slmi)ly  a  pay- 
ment of  the  taxes,  and  the  sheritCs  deed 
nothing  more  than  a  receipt  for  the  same. 

In  this  case,  however,  there  is  no  finding 
l^  the  court  of  any  fraud  or  collusion  upon 
the  part  of  EUlen  Gavin  and  Mary  B.  Gavin, 
and  there  Is  no  evidence  in  the  record  to  sus- 
tain such  a  finding.  It  is  true  that  the  gran- 
tee of  a  mortgagor  is  as  much  under  a  duty 
to  pay  taxes  as  his  grantor ;  but  this  Is  by 
reason  of  the  privity  existing  between  them. 
There  is  no  privity  shown  to  have  existed 
between  Ellen  Gavin  and  her  mother  when 
the  property  was  bought,  and,  while  there 
may  be  some  presumption  of  a  concert  of  ac- 
tion from  their  relationship,  It  is  rebutted 
by  the  proof.  If  Ellen  Gavin  became  the 
true  and  bona  fide  owner  of  the  property  In 
her  own  right  by  her  purchase,  she  might 
sell  to  whom  she  pleased.  The  distincUon 
Is  clear  between  the  facts  In  this  case  and 
In  the  cases  cited.  The  principle  of  the  for- 
mer cases  is  sound,  but  it  is  not  applicable 
here. 

It  may  be  said  here  that  the  practice  fol- 
lowed was  improper.  If  it  was  desired  to 
reinstate  the  decree  as  to  the  lien  of  Sarah 
W.  Palm,  the  application  should  have  been 
made  to  the  court  upon  proper  notice  to  the 
adverse  parties,  and  not  to  the  clerk.  The 
decree  upon  Its  face  was  satisfied  by  the 
sale  of  the  property.  The  return  of  the  or- 
der of  sale  and  the  confirmation  of  the  sale 
ended  the  clerk's  authority  to  issue  an  or- 
der for  the  sale  of  this  property  without  an 
order  from  the  court 

The  order  appealed  from  directing  the  re- 
call of  the  second  order  was  clearly  right, 
and  is  affirmed. 


NELSON  V.  STATE.     (No.  16,611.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(Syttabut  l>v  the  Co%trt.) 
1.  Indictment  and   iNroRUATiOR  (8  119*)— 

IKUATEBIAL  AVKRUENTB. 

"Averments  in  an  InformatiMi  of  matters 
which  are  immaterial,  and  not  necessary  in- 
gredients  of  the  offense  charged,   may   be   re- 
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]ected  as  RarpIoMge."    Hase  r.  State,  74  Neb. 
493,  105  N.  W.  253. 

[Ed.  Note.— For  other  cases,  see  Indictment 
«nd  Information,  Cent  Dig.  {{  311-314;  D«e. 
Dig.  g  119.*] 

2.  EKBEzzLEKurr  (I  28*)— ImvBiiATion— Dx- 
BCBiPTioR  or  Pbopesty. 

Under  section  121  of  the  Criminal  Code, 
an  information  charging  an  agent  with  the  em- 
bezzlement of  money  in  a  specific  sum  named 
contains  a  sufficient  description  of  the  property 
embezzled. 

[£id.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  8§  41,  42;    Dec  Dig.  {  28.»] 

3.  ElIBEZZLEUJENI   ($   48*)   —  IltSTBUCIIOKS  — 

SvrticiKucr. 

An  instruction  whidi  permits  a  jury  to 
convict  an  agent  of  embeszlement  without  find- 
ing that  by  a  felonious  adverse  use  or  holding 
he  deprived  bis  principal  of  the  property  al- 
leged to  have  been  embezzled  is  erroneous. 

[Ejd.  Note.— For  other  cases,  see  E^mbezzle- 
ment.  Cent  Dig.  S§  72-75;    D«c.  Dig;  i  48.*] 

Error  to  District  Court,  York  County;  Cor- 
coran, Judge. 

Samuel  C.  Nelson  was  couTlcted  of  embez- 
zlement, and  brings  error.  Reversed  and  re- 
manded. 

Gilbert  Bros,  and  W.  A.  Prince,  for  plain- 
tiff In  error.  W.  T,  Thompson  and  G.  W. 
A-jrea,  for  tbe  State. 

BOSS,  3.  In  a  prosecution  by  the  state  in 
tlie  dlBtrlcl  court  of  Yorli  county.  Neb.,  Sam- 
uel C.  Nelson,  defendant,  was  convicted  of 
embezzling  $1,900  belonging  to  his  principal, 
tbe  York  Alfalfa  Milling  Company,  and  for 
tbat  felony  was  sentenced  to  serve  a  term 
of  five  years  in  the  penitentiary.  As  plain- 
tiff in  error  he  now  presraits  lor  review  the 
record  of  his  conviction. 

The  information  charges  that:  "Samuel  C 
Nelson  on  or  about  the  15th  day  of  April, 
1909,  In  said  coimty  of  York  and  state  of 
Nebraska,  be,  the  said  Samuel  C.  Nelson,  be- 
ing then  and  there  the  agent  and  officer  of 
the  York  Alfalfa  Milling  Company,  a  certain 
incorporated  company,  and  he,  tbe  said  Sam- 
uel C.  Nelson,  not  being  a  person  within  the 
age  of  eighteen  years,  and  not  being  then 
and  there  an  apprentice,  did  then  and  there 
by  virtue  of  such  employment,  as  agent  and 
officer  of  said  corporation,  the  York  Alfalfa 
Milling  Company,  receive  and  take  In  his 
possession  certain  money,  to  wit,  $10,000,  and 
certain  checks  of  the  amount  and  value  of 
^10,000,  all  of  whlcb  checks  and  money  was 
and  Is  the  property  of  said  York  Alf.ilfa 
Mining  Comi>any,  a  corporation,  his  princi- 
pal, and  did  then  and  there  fraudulently,  nn- 
Tawfnlly,  and  feloniously  convert  to  his  own 
use  and  embezzle  said  checks  and  money 
without  the  assent  of  said  York  Alfalfa  MiU- 
ing  Company,  his  principal."  The  general 
charge  that  defendant  embezzled  "certain 
«becks  of  the  amount  and  value  of  $10,000," 
without  any  farther  description  of  the  checks, 
is  said  to  be  fatally  defective.  If  this  point 
Is  well  taken,  a  question  not  decided,  the  In- 


formation with  a)]  reference  to  tbe  check* 
omitted,  charges  defendant  with  the  embe9S>- 
zlement  of  money  in  the  sum  of  $10,000. 
Tlie  rule  is  that  "averments  in  an  informa- 
tion of  matters  which  are  immaterial,  and 
not  necessary  ingredients  of  the  offense  charg- 
ed, may  be  rejected  as  surplusage."  Hase  v. 
State,  74  Neb.  493,  105  N.  W.  253;  Hurlburt 
V.  SUte,  62  Neb.  428,  72  N.  W.  471;  Blod- 
gett  V.  State,  50  Neb.  121,  CO  N.  W.  751; 
Hall  V.  State,  40  Neb.  320,  08  N.  W.  929. 
After  eliminating  that  part  of  the  informa- 
tion relating  to  the  checks,  defendant  is 
charged  with  the  embezzlement  of  money  in 
the  sum  of  $10,000.  In  charging  accused 
with  the  embezzlement  of  money  a  more  spe- 
cific description  of  the  embezzled  property 
than  that  given  in  tbe  information  Is  unnec- 
essary. State  V.  Knox,  17  Neb.  683,  24  N.  W. 
382;  Mills  T.  State,  53  Neb.  263,  73  N.  W. 
761. 

The  state  attempted  to  prove  the  embess- 
zlement  of  several  Items  of  property,  but  the 
trial  court  limited  the  Jury  to  the  considera- 
tion of  two  which  are  described  in  Instruc- 
tions 10  and  11,  as  follows: 

"(10)  The  Jury  are  Instructed  that  if  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  tbe  draft  of  $1,000  mentioned 
in  tlie  evidence  issued  by  the  Fhst  National 
Bank  of  York  on  April  20,  1909,  was  received 
by  Uie  defendant  Nelson  at  and  wlttdn  the 
county  of  York  in  the  state  of  Nebraska; 
that  he  was  at  said  time  and  place  an  officer 
or  agent  of  the  York  Alfalfa  Milling  Com- 
pany, a  corporation;  that  the  draft  or  mon- 
ey represented  thereby  was  at  said  time  tlie 
property  or  money  of  the  said  York  Alfalfa 
Milling  Company,  and  that  he  received  the 
same  by  virtue  of  bis  said  employment  by 
said  company;  that  he  then  and  there,  or 
shortly  thereafter,  formed  the  fraudulent 
and  felonious  intent  and  purpose  to  con- 
vert said  draft  and  the  money  represented 
thereby  to  his  own  use,  and  to  deprive  the 
GMtld  York  Alfalfa  Milling  Company  of  said 
money  without  tbe  assent  of  said  York  Alfal- 
fa Milling  Company,  the  owner  thereof;  that 
he  did  not  at  any  time  thereafter  pay  over 
or  account  for  the  money  represented  by 
said  draft  to  his  said  employer;  and,  if  you 
further  find  from  the  evidence  beyond  a 
reasonable  doubt  that  he  did  not  retain  tbe 
amount  represented  by  said  draft  claiming 
the  same  in  good  faltb  to  be  due  him  for  fee, 
commission,  or  charges  on  collections  made 
or  services  rendered  by  him,  then.  In  case 
you  find  each  and  all  of  said  elements  above 
mentioned  to  be  shown  by  the  evidence  be- 
yond a  reasonable  doubt,  you  will  find  tlie 
defendant  guilty  in  manner  and  form  as  he 
stands  charged  tn  tbe  infonuation;  and  you 
will  further  find  in  your  verdict  the  amount 
and  value  of  the  draft  at  said  time  and  in- 
clude tbe  amount  so  found  In  your  verdict 

"(11)  Upon  the  question  of  the  transfer  of 
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$900  In  a  certain  bank  In  Kansas  City,  Mo., 
to  the  defendant  Nelson,  mentioned  In  the 
evidence  of  the  witness  Lanrenson  as  having 
occurred  In  the  month  of  June,  1909,  If  the 
Jury  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  fraudulent  purpose 
was  formed  by  tbe  defendant  to  convert  said 
item  of  |900  to  bis  own  use,  and  that  the  de- 
cisive steps  taken  to  carry  out  that  purpose 
were  had  and  done  at  and  within  the  county 
of  Xork  in  the  state  of  Nebraska,  that  said 
defendant  was  at  said  time  and  place  an  of- 
ficer or  agent  of  tbe  York  Alfalfa  Milling 
Oompany,  a  corporation,  that  the  item  of 
$900  was  at  said  time  the  property  or  money 
of  tbe  said  York  Alfalfa  Milling  C!ompany, 
and  tiiat  he  received  the  same  by  virtue  of 
his  said  employment  by  said  company,  and 
that,  as  above  stated,  be  formed  the  fraudu- 
lent and  felonious  Intent  and  purpose  to  con- 
vert said  money  to  bis  own  use,  and  to  de- 
IkTive  tbe  said  York  Alfalfa  Milling  Company 
of  said  money  without  the  assent  of  said 
York  Alfalfa  Milling  Ck)mpany,  tbe  ovm&c 
thereof,  that  be  did  not  at  any  time  thereaft- 
er pay  over  or  account  for  said  money  to  said 
employer,  and  if  you  further  And  from  the 
evidence,  beyond  a  reasonable  doubt,  that  be 
did  not  retain  said  money  claiming  the  same 
in  good  faith  to  be  due  him  for  fee,  commis- 
sion, or  changes  on  collections  made  or  serv- 
ices rendered  by  him — ^tben,  in  case  you  And 
eacb  and  all  of  said  elements  above  men- 
tioned to  be  shown  by  the  evidence,  beyond  a 
reasonable  doubt,  you  will  find  tbe  defend- 
ant guilty  in  manner  and  form  as  charged 
In  the  Information,  and  you  will  further  find 
In  your  verdict  the  amount  and  value  of 
said  money  at  said  time  and  include  the 
amount  so  found  In  your  verdict." 

Tbe  jury  found  defendant  guilty  of  the  em- 
bezzlement of  $1,900.  Tbls '  sum  was  com- 
posed of  two  items ;  one  being  the  draft  for 
$1,000  mentioned  In  the  tenth  instruction  and 
the  other  being  tbe  credit  of  $900  described 
In  the  eleventh.  Defendant  now  insists  there 
Is  no  proof  to  show  that  tbe  draft  was  em- 
bezzled in  York  county  as  charged  in  tbe  in- 
formation. There  Is  evidence  tending  to 
show  these  facts:  Tbe  York  Alfalfa  Milling 
Company  was  Incorporated  at  York  March 

22,  1909,  for  the  purpose,  among  others,  of 
constructing  and  operating  an  alfalfa  mill 
at  York.  Defendant  was  a  director  of  the 
corporation,  and  also  a  member  of  the  execu- 
tive committee.    At  its  first  meeting,  March 

23.  1909,  he  was  Instructed  to  act  for  the  cor- 
poration in  negotiating  for  the  purchase  of  a 
building  owned  by  the  Fairmont  Creamery 
Company  at  a  price  not  to  exceed  $1,500. 
April  20,  1909,  G.  M.  Stryker,  who  was  treas- 
urer of  tbe  York  Alfalfa  Milling  Company, 
drew  a  check  for  $1,000  on  the  First  National 
Bank  of  York,  and  the  same  day  the  bank 
Issued  to  him  a  draft  on  the  First  National 
Bank  of  Chicago  for  $1,000,  which,  after  hav- 
ing been  indorsed  by  defendant,  was  by  him 
presented  to  and  cashed  by   the  National 


Bank  of  Commerce  of  Kansas  City  April  24, 
1909.  .  This  is  the  draft  menUoned  In  the 
tenth  Instruction  and  the  amount  of  which 
Is  included  in  the  verdict  Defendant  testi- 
fied that  be  received  tbe  draft  at  Kansas 
City,  presented  it  for  payment  there,  and 
that  tbe  money  was  needed  In  the  negotia- 
tions for  the  building  owned  by  the  Fairmont 
Creamery  Company.  Tbe  evidence  falls  to 
show  that  the  draft  was  ever  In  defendant's 
possession  In  Nebraska,  or  that  he  was  la 
York  county  between  the  date  on  which  tbe 
draft  was  purchased  by  Stryker  and  tbe  date 
on  which  it  was  cashed  in  Kansas  City.  A9 
to  this  item,  there  Is  a  failure  to  prove  em- 
bezzlement In  York  county,  and  for  that  rea- 
son tbe  verdict  cannot  be  allowed  to  stand. 

Defendant  Insists,  further,  that  the  tenth 
instruction  was  given  as  a  complete  statement 
of  the  law  applicable  to  tbe  embezzlement  of 
the  draft  or  of  the  money  realized  therefrom, 
and  that  it  permitted  a  conviction  without  a 
finding  by  the  jury  that  defendant  in  fact  em- 
bezzled  the  property.     Manifestly   the  trial 
court  intended  to  Include  in  the  tenth  instruc- 
tion all  tbe  elements  essential  to  a  conviction 
as  to  tbe  Item  mentioned  therein,  and,  having 
thus  attempted  to  cover  the  entire  subject,  no 
material  element  of  the  crime  could  be  omit- 
ted without  error.    Higbee  v.  State,  74  Neb. 
331,  104  N.  W.  74a    According  to  the  Instrue- 
tlon,  a  finding  that  defendant  deprived  bis 
principal  of  the  property  by  a  felonious,  ad- 
verse use,  or  holding  was  not  essential  to  a 
conviction.    The  omission  is  apparent.    Tbe 
forming  of  a  felonious  intent  on  part  of  de- 
fendant to  convert  to  his  own  use  property 
of  his  principal  Is  mentioned  as  an  element 
of  tbe  crime,  but  an  unexecuted  purpose  to 
embezzle  is  not  embezzlement.     It  has  not 
escaped  observation  that  the  Jury  were  re- 
quired to  find,  before  convicting  defendant, 
that  be  did  not  pay  over  to  bis  principal,  or 
account  to  the  latter  for,  the  money  repre- 
sented by  the  draft  and  also  that  be  did  not 
retain  it  in  good  faith  for  services  or  charges 
on  collections;    but  failure  to  pay  over  or 
account  for  money  received  by  defendant  as 
agent  would  not  amount  to  embezzlement,  if 
his  principal  was  not  in  fact  deprived  of  the 
property  by  a  felonious,  adverse  use  or  hold- 
ing.    Under  tbe  information,  actual  conver- 
sion with  a  felonious  Intent  was  essential  to  a 
conviction.    Chaplin  v.  Lee,  18  Neb.  440,  25 
N.  W.  609;    McAleer  v.  State,  46  Neb.  116, 
64  N.  W.  358;    Hamilton  v.  State,  46  Neb. 
284,  64  N.  W.  965 ;   Higbee  v.  State,  74  Neb. 
331,  104  N.  W.  74&    On  account  of  tbe  omis- 
sion described,  therefore,  the  tentb  Instruc 
tlon  is  erroneous.    Instruction  11  Is  not  free 
from  tbe  same  vlc^    It  describes  as  elements 
of  embezzlement  a  fraudulent  purpose  on  part 
of  defendant  to  convert  to  bis  own  use  an  Item 
of  $900  and  tbe  "decisive  steps  taken  to  carry 
out  that  purpose."    "Decisive  steps,"  in  the 
connection  In  which  the  words  are  employed, 
do  not  properly  define  the  overt  acts  «onsU- 
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tQtlos  embeEslement  and  abonld  not  bavo 
been  need  for  tbat  purpose  In  the  charge. 

For  the  reasons  given,  the  Judgment  lielow 
mnst  be  reversed,  Irat  to  prevent  the  recur- 
rence ot  errors  appearing  In  other  instruc- 
tions, the  following  observations  are  made: 
The  court  in  defining  "embezzlement"  made 
a  reference  to  the  felonious  removing  or  se- 
creting of  personal  property.  This  part  of 
the  charge  should  not  have  been  given  fpr 
the  reason  that  it  had  no  proper  application 
to  any  question  submitted  to  the  jury  for 
determination.  An  instruction  defining  "con- 
-version"  was  likewise  Inapplicable  to  the  is- 
anes.  In  addition  the  Jury  by  one  of  the  in- 
structions were  erroneously  permitted  to  con- 
sider irrelevant  testimony  adduced  by  the 
state  for  the  purpose  of  proving  the  embez- 
Element  of  items  withdrawn  from  the  con- 
sideration of  'the  Jtiry  by  another  Instruc- 
tion. 

Reversed  and  remanded. 


BRTBi  ▼.  BUTLBR  COUNTT.    (No.  15,099.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(SyllabMi  bv  tke  OourtJ 

1.  HlGHWATB  (i  8*)— ESTABLIBHlIXftl  9T  PBE- 
BCBIFTION. 

By  contlnuoas,  adverse  nser  under  claim 
of  riKKt  for  10  years,  the  public  may  acquire  a 
bifchway  along' a  section  line  through  cultivated 
lands. 

[Ejd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  11 ;   Dec.  Digj  S  &•] 

2.  HiOHWATS   (i    12*)  —  Establishment  bi 
Coukty—Ebtoppeo— Adverse  Uses. 

The  t>ower  to  establish,  change,  maintain, 
or  abandon  public  highways  having  been  com- 
mitted by  the  Leglslatuie  to  the  county  board, 
petitioners  for  the  opening  of  a  section-line  road, 
the  county  clerlt,  viewers,  and  appraisers,  when 
acting  independently  of  the  county  board  in 
taking  preliminary  steps  autborized  by  statute, 
cannot  estop  the  county  from  asserting  that 
the  load  had  already  been  acquired  by  adverse 
nser. 

(Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  »  10.  22;   Dec.  Dig.  i  12.*] 

Reese,  C  J.,  and  Fawcett,  J.,  dissenting. 

Appeal  from  District  Court,  Butler  Coun- 
ty; Corcoran,  Judge. 

Action  by  Fanny  3.  Brym  against  the  Coun- 
ty of  Butler.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

A.  V.  Thomas,  for  appellant  R.  C.  Roper, 
for  appellee. 

ROSE,  J.  .This  la  a  controversy  over  a 
dalm  against  Butler  county  for  a  strip  of 
land  used  for  a  highway.  The  county  board 
rejected  the  claim.  Plaintiff  appealed  to  the 
district  court  and  there  recovered  a  Judg- 
ment for  ISO.  The  matter  is  presented  here 
on  an  appeal  by  defendant 

Plaintiff  owned  the  north  half  of  the  north- 
east quarter  of  section  16,  township  13,  range 


8,  In  Butler  county.  A  atrip  20  feet  wide 
along  the  east  side  of  her  tract  as  thus  de- 
scribed, is  the  land  for  which  the  trial  court 
allowed  damages.  The  county  attorney  In- 
sists that  by  contlnnous,  adverse  user  under 
claim  of  right  for  more  than  the  statutory 
period  of  10  years  the  public  acquired  a  high- 
way running  north  and  south  between  sec- 
tions 15  and  16,  and  that  the  disputed  strip 
Is  part  of  the  highway.  Is  this  position  well 
taken?  A  witness  testified  to  the  effect  that 
he  had  been  acquainted  with  the  road  14  or 
15  years,  having  traveled  it  with  a  steam 
thresher  nearly  15  years  ago,  and  that  be 
had  seen  the  road  since,  and  that  it  had 
been  used  Just  like  any  other  road  for  trav- 
eling. One  of  plaintiff's  witnesses  who  knew 
the  road  and  first  traveled  It  in  1889  said 
that  part  of  the  land  on  either  side  was  cul- 
tivated at  that  time,  and  that  "any  one  hav- 
ing cause  to  go  over  the  road  could."  A  wit- 
ness called  by  defendant  stated  he  had  lived 
for  about  13  years  in  township  13,  in  which 
the  road  Is  located,  and  that  he  had  been 
acquainted  with  It  probably  12  years;  that 
he  was  a  road  overseer  in  1000  and  1001 
and  as  such  worked  the  road,  making  a  cul- 
vert, and  being  assisted  by  a  man  who  was 
working  out  a  poll  tax.  The  road  overseer 
who  was  elected  in  1804  testified  that  he  put 
in  a  tile  culvert  in  1805,  and  that  the  road 
was  the  main  traveled  one  to  Seward.  The 
work  of  the.  overseers  seems  to  have  been 
confined  principally  to  the  draws  where  the 
culverts  were  needed ;  but  there  is  proof  that 
elsewhere  the  road  was  good.  Proof  of 
work  on  tbat  part  of  the  road  in  good  condi- 
tion was  unnecessary.  Brandt  v.  Olson,  7!) 
Neb.  612,  113  N.  W.  ISL  A  resident  of  the 
township  said  he  bad  been  acquainted  with 
the  highway  since  1884,  and  since  that  time 
it  had  been  traveled  generally  by  the  public. 
A  man  from  David  City,  who  visited  the  locus 
In  quo  in  1809,  testified  that  he  found  a  good 
road  with  wagon  tracks  which  "looked  like 
th^  had  been  cut  down  In  the  sod  for  ir> 
years."  A  witness  who  had  been  acquainted 
with  the  road  since  1801  said  tbat  his  rec- 
ollection was  that  the  land  on  both  sides 
was  then  in  cultivation.  During  the  period 
covered  by  the  proofs,  most  of  the  land  on 
both  sides  of  the  section  line  had  at  one 
time  or  another  been  fenced;,  but  the  public 
travel  was  never  Interrupted,  a  roadway 
having  been  left  open.  Some  nnfenced  land 
had  been  .cultivated  clear  up  to  the  beaten 
track,  font  teams  in  passing  each  other  were 
driven  through  the  grain  when  neceRsary. 
It  Is  clear  that  the  highway  was  continuous- 
ly used  more  than  10  years  before  this  pro- 
ceeding was  commenced.  The  evidence  dis- 
closed no  material  divergence  from  the  line 
of  travel  within  the  meaning  of  the  rule  that 
slight  deviations  to  avoid  mnd,  pools,  or  en- 
croachments will  not  necessarily  prevent  the 
public    from   acquiring   prescriptive   rights. 


otlier 
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where  the  roadway  has  been  need  wlthoat 
Interruption  or  subBtantlol  change  for  more 
than  10  years.  Eendall-Smlth  Co.  v.  Lancast- 
er County,  84  Neb.  654,  121  N.  W.  060. 
There  Is  no  evidence  to  show  that  any  land- 
owner on  either  side  of  the  section  line,  or 
any  other  person,  ever  interfered  with  pub- 
lic travel  at  any  time.  Plaintiff  traveled 
over  the  highway  herself  and  looked  at  the 
land  before  she  bought  it.  Defendant's  posi- 
tion on  this  issue  is  fairly  established,  with- 
in the  meaning  of  the  rule  that  by  contin- 
uous, adverse  user  under  clabn  of  right  for 
the  "Statutory  period  of  10  years  the  public 
may  acquire  a  highway  through  cultivated 
lands.  En^e  v.  Hunt,  60  Neb.  358,  6»  N.  W. 
970;  Nelson  v.  Sneed,  76  Neb.  201,  107  N. 
W.  265.  Ther^ls  some  proof  tending  to  show 
that  the  road  was  40  feet  wide  14  or  15 
years  ago.  The  question  of  width,  however. 
Is  settled  by  the  following  stipulation  made 
in  open  court:  "It  Is  hereby  stipulated  and 
agreed  that  the  width  of  the  road  between 
sections  15  and  16  herein  Is  to  be  40  feet  in 
any  event  concerning  the  result  of  tlds  suit" 
Plaintiff  ccmtendS)  however,  that  the  coun- 
ty board  participated  in  proceedings  to  con- 
demn a  portion  of  her  land  for  highway  pur- 
poses, and  thereby  estopped  the  county  from 
claiming  It  by  prescription  or  adverse  user. 
Twenty  residents  of  the  county  commenced 
proceedings  October  27,  1906,  by  filing  with 
the  county  clerk  a  petition  for  the  opening  of 
the  road.  A  viewer  subsequently  appointed 
reported  December  12,  1906,  as  follows:  "I 
will  report  In  favor  of  the  opening  of  said 
road.  It  will  require  one  culvert  four  by  six 
feet  to  make  said  road  passable."  The  coun- 
ty clerk  by  newspaper  publication  notified 
those  Interested  to  file  their  objections  to  the 
opening  of  the  road  and  their  claims  for  dam- 
ages in  his  office  on  or  before  March  16,  1907. 
Appraisers  appointed  by  the  county  clerk  re- 
ported April  16,  1907:  "We  have  examined 
said  road  and  find  there  no  damages,  be- 
cause of  the  fact  that  said  road  has  become  a 
lawful  road  by  virtue  of  having  been  traveled 
for  more  than  10  years.  We  would  also  rec- 
ommend that  said  road  be  declared  open  and 
worked."  At  a  meeting  of  the  county  board 
May  14,  1907,  plaintiff's  claim  was  rejected, 
the  reports  of  the  viewer  and  appraisers  ap- 
proved, the  road  declared  open,  and  the  clerk 
Instructed  to  make  the  proper  entry  on  the 
county  records.  Through  these  proceedings, 
did  the  public  lose  the  valuable  rights  pre- 
viously acquired  by  prescription  or  adverse 
user?  Is  the  county  estopped  to  assert  the 
rights  thus  acquired?  These  questions  re- 
quire an  examination  of  the  statutes  and  the 
nature  of  the  proceedings  described.  The 
power  to  establish,  repair,  change,  maintain, 
or  abandon  public  roads  has  been  committed 
by  the  Legislature  to  the  county  boards. 
Comp.  St.  c.  78.  Petitioners,  viewers,  ap- 
praisers, or  county  clerks,  having  no  jurisdic- 
tion over  those  subjects,  cannot  by  estoppel 
deprive  the  public  of  legally  acquired  high- 


ways. If  the  county  is  estopped  In  the  pres- 
ent case,  it  must  necessarily  be  by  some  act 
of  the  county  board.  That  tribunal  did  not 
Initiate  this  proceeding.  The  road  is  on  a 
section  line  and  could  have  been  opened  by 
the  county  board  without  a  petition,  if  not 
already  opened.  Comp.  St  a  78,  §  46;  Bar- 
ry V.  Deloughrey,  47  Neb.  354,  66  N.  W.  410. 
No  such  action  was  taken.  On  the  contrary, 
the  record  shows  that  in  1899  the  county 
board  made  an  order  redlting  that  it  consid- 
ered the  road  already  established.  In  ap- 
pointing appraisers  and  in  notifying  those  in- 
terested to  file  their  objections  and  claims 
for  damages,  the  county  clerk  performed  min- 
isterial duties  imposed  by  statntew  Comp.  St. 
1905,  c.  78,  ({  4-24.  The  nature  of  those 
acts  depended  on  the  law  which  plaintiff  was 
bound  to  know. 

The  county  clerk  in  giving  tilaintlff  an  op- 
portunity to  be  heard  before  the  county  board 
did  not  prevent  the  count?  from  subsequently 
asserting  that  the  road  bad  already  been  es- 
tablished. Neither  the  viewer  nor  the  ap- 
praisers had  any  authority  to  bind  the  county 
by  any  preliminary  report  or  finding,  since 
the  power  to  establish,  maintain,  or  abandon 
roads  and  to  allow  or  to  reject  claims  against 
the  county  had  been  granted  to  the  county 
board.  Its  first  order  In  this  proceeding,  ac- 
cording to  the  record,  was  made  May  14, 
1907,  when  plaintiff's  claim  was  rejected,  the 
reports  of  the  viewer  and  appraisers  ap- 
proved, the  road  declared  open,  and  the  coun- 
ty clerk  instructed  to  make  the  proper  entry 
on  the  county  records.  Neither  the  viewer 
nor  the  appraisers  reported  that  the  road  bad 
not  been  established,  and  the  approval  of 
their  reports  was  not  an  assertion  of  that 
fact  ThCTe  was  no  county  record  of  the 
highway,  because  it  had  been  acquired  by  the 
public  independently  of  any  action  of  the 
county  board.  The  approval  of  the  reports 
amounted  to  no  more  than  the  making  of  a 
formal  order  for  the  opening  of  a  road  In  ex- 
istence. Plaintiff  had  the  same  means  as  the 
county  board  of  obtaining  knowledge  of  the 
prescriptive  rights  of  the  public.  She  was 
required  to  take  'notice  of  the  law  under 
which  the  county  clerk  published  the  notice 
and  appointed  the  appraisers.  She  was  not 
misled  or  deprived  of  any  property  or  right 
by  the  conduct  or  decision  of  the  county  board. 
The  elements  of  estoppel  are  entirely  want- 
ing. On  the  record  made  in  the  district 
court  the  findings  should  have  been  In  favor 
of  the  county. 

The  Judgment  of  the  district,  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

FAWCETT,  J.  (dissenting).  The  majority 
opinion  sustains  the  county's  claim  to  the 
road  in  question  by  adverse  user  for  more 
than  10  years.  Plaintiff  does  not  admit  that 
the  road  was  ever  established  by  user,  but 
alleges  that;  if  such  were  the  case,  it  could 
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only  be  to  the  extent  of  the  way  used.  It  is 
clear  that  the  road  was  never  used  the  full 
legal  width;  bnt,  on  the  contrary,  for  many 
years,  fences  were  maintained  and  crops 
raised  on  the  land  now  songht  to  be  appro- 
priated, oniat  being  true,  plalntlft  is  clearly 
entitled  to  compensation  for  the  land  not  pre- 
TloQBly  used  by  the  public.  Where  a  road  Is 
established  in  the  regular  way,  the  law  fixes 
It  at  a  certain  width.  Such  action  on  the 
part  of  the  county  authorities  gtves  a  kind 
of  color  of  right  or  title,  and  the  rule  of 
pedis  possesslo  does  not  apply;  but,  when 
there  has  not  been  any  legal  establlshmenTof 
a  road,  the  rule  does  apply.  The  district 
court  took  that  view  of  the  case  and  allowed 
plaintiff  for  a  strip  of  land  20  feet  wide  which 
had  not  been  used  by  the  public.  In  this  I 
think  the  district  court  was  right  All  must 
concede  that  even  the  lawful  establishment 
of  a  section  line  road  does  not  cut  off  claims 
for  damages  for  the  land  taken;  and  where 
a  road  is  never  legally  opened,  nor  the  full 
width  fixed  by  law  occupied  for  the  full  peri- 
od of  10  years,  the  right  to  damages  for  the 
land  not  used  remains  unimpaired.  Plaintiff 
received  damages  for  20  feet  of  land  never 
used  except  by  herself  in  ctmnection  with 
and  in  the  same  manner  that  she  had  used 
her  other  lands.  Her  right  to  compensation 
therefor  had  never  been  surrendered  or  lost 
I  think  the  Judgment  of  the  district  court 
should  be  affirmed. 

REB8B,  O.  X,  concurs. 


EEBNAN  V.  JOHNSON  et  al. 
<Sapreme  Court  of  Minnesota.    May  27,  1910.) 

(SyUahut  ly  the  Court.) 

Apfeai,  and  £laBOB  (§  223*)— JUDQUEKT  (i 
518*)— Revibw— Objections  Not  Madb  Bk- 
LAW — Imfeaohuent  of  Judgment. 

Held,   that   the   facts   found   by   the   trial 

Judge  sustain  his  conclusions  of  law,  and  that 

the  evidence  received  to  prove  such  facts  was 

competent  and  relevant. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Dec  Dig.  {  223  ;•    Judgment,  Dec.  Dig. 

i  51&*] 

Appeal  from  Municipal  Court  of  St  Paul; 
John  W.  Flnehout  Judge. 

Action  by  Marlon  Keenan  against  George 
A.  Johnson  and  others.  Judgment  for  luter- 
venors,  and  plaintiff  appeals.    Affirmed. 

A.  J.  Hertz,  for  appellant  McElwee  & 
HoUlhan,  pro  se. 

START,  0.  J.  The  complaint  alleged  that 
the  plaintiff  recovered  a  judgment  against 
the  city  of  St  Paul  for  $350,  and  assigned  it 
to  the  defendant  Johnson,  who  agreed  to  pay 
her  therefor  $345^  and  demanded  Judgment 
for  such  purchase  price.  The  answer,  as 
amended,  admitted  the  purchase  of  the  Judg- 
ment and  the  price,  but  alleged  that  only 


$148.33  was  to  be  paid  to  the  plaintiff,  and 
the  balance  to  two  other  parties  in  equal 
shares,  and,  further,  that  the  defendant  was 
ready  so  to  pay  the  purchase  pricew  By  stip- 
ulation of  the  parties  the  $346  was  deposited 
with  the  court  for  the  benefit  of  the  respec- 
tive parties,  who  should  establish  a  right  to 
any  portion  thereof.  The  respondents,  McEl- 
wee and  Holllhan,  intervened,  and  alleged  in 
their  complaint  of  intervention  that  they  were 
entitled  to  $250  of  the  purchase  price  by  rea- 
son of  the  facts  therein  alleged,  which  were 
to  the  effect  following:  The  Interveners  were 
the  attorneys  of  the  plaintiff  and  for  two  oth- 
er parties,  Sarah  Llnstad  and  Mary  Harris, 
to  prosecute  the  separate  claim  of  each  of 
them  against  the  city  of  St  Paul  for  damages 
sustained  by  defective  streets.  The  interven- 
ers settled  all  of  the  claims  by  the  authority 
of  each  of  the  parties  for  $350,  for  which 
gross  sum  Judgment  for  convenience  and  to 
save  costs,  was  to  be  entered  against 'the  city 
and  In  favor  of  the  plaintiff  herein,  and  from 
the  proceeds  of  such  Judgment  there  should 
be  paid  to  the  plaintiff  $150,  and  $100  to  each 
of  the  parties  named;  that  the  interveners 
have  succeeded  to  the  rights  of  the  other  two 
parties  in  the  proceeds  of  such  Judgment; 
and,  fnrther,  that  the  plaintiff  agreed  to  pay 
the  Interveners  $G0  for  their  fees  out  of  her 
share  of  such  proceeds.  The  interveners'  com- 
plaint was  put  In  issue  by  plaintUTs  answer 
thereto. 

The  trial  court  found  the  facts  substantial- 
ly as  alleged  in  the  interveners'  complaint 
and  as  a  conclusion  of  law  found  that  they 
were  entitled  to  Judgment  against  the  plain- 
tiff and  against  the  sum  of  $345  so  deposited 
In  court  The  order  for  Judgment  is  not  en- 
tirely clear,  but  evidently  the  Intention  was 
to  direct  that  Judgment  be  entered  in  favor  of 
the  Interveners  and  against  the  plaintiff  for 
payment  to  them  of  the  sum  of  $250  out  of 
the  fund  in  court.  The  Judgment  entered, 
however,  was  simply  a  personal  one  against 
the  plaintiff  for  $2S0,  from  which  the  plain- 
tiff appealed. 

The  first  contention  of  the  defendant  is 
that  in  no  event  were  the  interveners  enti- 
tled to  a  personal  Judgment  against  the  plain- 
tiff. It  must  be  conceded  that  the  Judgment 
was  not  entered  as  directed,  as  it  omitted  ail 
reference  to  the  fund  in  court,  which  was,  as 
between  the  plaintiff  and  Interveners,  the  sub- 
ject-matter of  litigation.  No  application  was 
made  to  the  court  to  correct  it  The  objec- 
tion cannot  be  made  in  this  court  for  the  first 
time.    Dunnell's  Minn.  Pr.  t  1235. 

The  other' assignments  of  error  raise  two 
questions,  namely:  Are  the  facttf  found  by 
the  trial  court  sustained  by  the  evidence?  If 
80,  was  the  evidence  received  over  the  objec- 
tions of  the  plaintiff  competent  and  relevant? 
A  reading  of  the  record  satisfies  us  that  the 
findings  of  fact  are  nistalned  by  the  evidence. 
The  contention  of  the  plaintiff  as  to  the  com- 
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petency  of  the  evldoioe  ia  to  tbe  effect  that 
it  was  a  collateral  tmpeaChment  of  the  Judg- 
ment, and  an  attempt  to  show  that  tbe  judg- 
ment in  favor  of  the  plaintiff,  entered  upon 
her  complaint  for  damages  against  the  de- 
fendant in  her  action,  was  in  fact  entered  up- 
on consideratlonB  other  than  those  alleged  in 
her  complaint  Hie  record  does  not  sustain 
the  contentiOD,  for  It  shows  that  the  evidence 
was  offered  and  received,  not  to  impeach  tbe 
Judgment,  but  to  show  an  agreement  between 
the  plaintiff  and  third  parties  as  to  the  dis- 
tribution of  the  proceeds  of  the  Judgment 
Judgment  affirmed. 


CASH  T.  CONCORDIA  FIBBJ  INS.  CO.  OF 

MILWAUKEE,  WIS. 
(Supreme  Court  of  Minnesota..    May  27,  1910.) 

(Syllahu*  hv  the  Court.) 

IirauBANCX  (H  539,  660,  670.  629,  665*)— Ac- 
tion ON  POLICY  —  SUFFICIENCT  OF  OOM- 
PLAINT— WAIVEB  OF  ARBITBATION  CLAUSE— 
E3VIDK9CE. 

Action  to  recover  for  a  loss  upon  a  fire 
insurance  policv.  Verdict  for  the  plaintiff. 
Beld: 

(1)  Complaint  states  a  cause  of  action.  An 
admission  in  the  answer  that  the  defendant 
executed  the  policv  imports  its  delivery. 

(2)  An  nnqualined  denial  of  liability  by  tbe 
defendant  upon  receipt  of  proofs  of  loss  was 
a  waiver  of  the  arbitration  <Mause  of  the  policy. 
Delay  in  furnishing  proof  of  loss  does  not  aSect 
the  right  of  action  on  the  policy. 

(3)  The  issuance  of  a  policy  to  the  insured 
upon  the  property  therein  described  is  prima 
facie  evidence  that  he  had,  at  the  date  of 
the  delivery  thereof,  an  insurable  interest  there- 
in. Proofs  of  loss,  however,  are  not  evidence 
for  the  insured,  to  show  that  he  had  an  insur- 
able interest  in  the  property  at  tbe  time  of 
the  loss,  but  are  evidence,  if  sufiScient  in  form 
and  substance,  to  show  compliance  with  the 
clause  of  the  policy  requiring  such  proofs. 

(4)  Evidence  was  sufficient  to  support  a  find- 
ing by  the  jury  that  the  plaintiff  had  an  in- 
Buiable  interest  in  the  property  at  the  time  of 
its  loss  by  fire,  and  a  verdict  for  the  plaintiff 
for  the  amount  claimed. 

(5)  The  trial  judge  made  no  reversible  errors 
in  its  ruling  upon  the  admission  of  evidence  or 
in  its  charge  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  1333,  1300.  143G-1438;  Dec.  Dig. 
S§  539,  550,  676,  629,  665.»] 

Appeal  from  Municipal  Court  of  St  Paul ; 
Hugo  O.  Hanft  Judge. 

Action  by  John  L.  Cash  against  tbe  Con- 
cordia Fire  Insurance  Company  of  Milwau- 
kee, Wis.  Verdict  for  plaintiff,  and  defend- 
ant appeals  from  an  order  denying  a  new 
trial.    AfDrmed. 

William  Fnrst  for  appeUtftit  Percy  D. 
Godfrey,  for  respondent 

START,  C.  J.  This  action  was  brought  in 
the  municipal  court. of  the  city  of  St  Paul 
by  the  assured  on  a  Are  insurance  t>olicy  is- 
sued on  November  27,  1908,  by  the  defendant 
to  the  plaintiff  indemnifying  him  In  the  sum 


of  $500  against  loss  by  fire  of  the  personal 
property  therein  described.  The  here  ma- 
teiial  allegatlona  of  the  complaint  are  to 
the  effect  following :  The  John  B.  Lee  Com- 
pany was,  at  all  times  stated  in  the  com- 
plaint the  agent  and  adjroster  of  the  defend- 
ant with  authorltj  to  act  for  it  in  the  matter 
of  the  loss  herein  referred  to.  On  or  about 
the  27th  day  of  November,  1908,  the  plain- 
tiff was  the  owner  of  personal  property, 
consisting  of  a  combination  sleeping  and  din- 
ing car  including  equipment  beddiag,  coolcing 
ut^slls,  and  all  interior  furnishings^  known 
as  "Cash  Carnival  Company's  Oar,"  and 
named  and  known  as  "Mamla"  He  was  the 
owner  of  such  property,  on  and  about  the  8th 
day  of  January,  1909,  which  was  of  the  value 
of  $3,000.  On  the  first-named  day,  at  St 
Paul,  Minn.,  the  defendant  company  duly  is- 
sued its  policy  and  contract  for  Indemnity 
against  loss  and  damage  by  flre  to  the  per- 
sonal property  of  the  plaintiff  hereinbefore 
described  for  the  period  of  one  year  from 
and  after  such  date  in  the  sum  of  $500. 
The  policy  was  in  the  usual  form,  with  the 
usual  provisions  of  the  Minnesota  standard 
policy,  and  a  memorandum  allowing  other 
concurrent  Insurance  thereon,  and  states  the 
insurable  value  of  the  car  to  be  $l,60a  On 
the  8th  day  of  January,  1909,  and  wbUe  such 
policy  was  In  full  force  and  effect  the  prop- 
erty hereinbefore  described  was  greatly  dam- 
aged and  nearly  destroyed  by  flre  without 
fault  of  the  assured,  and  he  suffered  loss  and 
damage  in  the  sum  of  $1,500.  Thereafter  the 
assured,  the  plaintiff,  duly  made  and  deliv- 
ered to  the  defendant  written  sworn  proofs 
of  loss  and  statement  of  claim,  as  required 
by  tbe  policy.  The  defendant  denied  lia- 
bility under  the  policy,  and  the  plaintiff  did 
and  performed  all  on  his  part  to  be  done  and 
performed  by  him  in  the  premises,  and  the 
defendant  company  waived  its  right  to  an 
appraisal.  More  than  60  days  have  now 
elapsed  since  sueh  sworn  statement  of  loss 
was  rendered  to  the  defendant  There  is 
now  justly  due  and  owing  to  this  plaintiff 
from  this  defendant  the  sum  of  $500,  pay- 
ment of  which  has  been  duly  demanded,  but 
no  part  of  it  has  been  paid.  The  answer,  as 
amended,  denied  the  allegations  of  the  com- 
plaint, except  as  admitted.  It  admitted  thnt 
the  defendant  was  a  corporation,  that  John 
B.  Lee  Company  was  its  duly  authorized 
agent  and  adjuster,  and  that  it  executed  tbe 
policy  mentioned  in  the  complaint  and  al- 
leged that  at  the  time  the  policy  was  obtain- 
ed, and  at  all  times  thereafter,  "the  plain- 
tiff was  not  the  owner  of  the  property  insur- 
ed," had  no  insurable  interest  tiierein,  and 
never  has  had.  The  reply  put  in  issue  the 
allegations  of  the  answer.  The  issues  were 
submitted  to  a  Jury,  and  a  verdict  returned 
for  the  plaintiff  for  $500,  and  the  defendant 
appealed  from  an  order  denying  a  motion  for 
a  new  trial. 
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1.  Tlie  defendanf B  first  contention  U  that 
tbere  was  no  proof  that  the  policy  was  ever 
delivered.  It  ia  Immaterial  whether  tbie  evl- 
denoe  was  sufficient  to  show  snch  delivery; 
for  the  answer  expressly  admitted  the  exe- 
catlon  of  the  policy  and  affirmatively  alleged 
that  at  the  time  it  was  obtained  the  plnirt 
was  not  the  owner  of  the  property  and  had 
no  insurable  interest  therein.  The  trial  court 
Instructed  the  jury  that  it  was  admitted  that 
the  policy  was  issued  by  the  defendant,  to 
wlrich  instruction  no  exception  was  taken. 
The  court  correctly  construed  the  admission 
In  the  answer,  for  the  execution  of  a  written 
Instrument  ordinarily  includes  its  delivery. 
State  V.  Young,  28  Minn.  651;  Schwab  v. 
Blgby,  38  Minn.  39S,  88  N.  W.  101. 

2.  The  defendant's  next  claim  is  that  the 
plalntlft  failed  to  comply  with  the  condi- 
tions precedent  to  his  right  to  bring  suit,  in 
that  tbere  was  no  compliance  with  the  arbi- 
tration clause  of  the  policy  as  to  the  amount 
of  the  loss,  and  that  the  proofs  of  loss  were 
not  furnished  in  time.  What  purported  to 
be  proof  of  loss  was  made  January  21,  1909, 
t>y  plaintiff's  attorney  and  assignee  of  the 
policy,  and  claim  for  loss  thereunder  by 
virtue  of  an  assignment  to  him  after  the  loss. 
On  May  14,  1909,  the  policy  and  claim  for 
loss  were  reassigned  to  the  plaintiff  by  his 
attorney.  On  May  26,  1909,  formal  proof  of 
loss  was  made  by  the  plaintiff,  and  sent  to 
and  received  by  the  defendant  Thereupon, 
and  on  the  8th  of  June  following  the  receipt 
of  such  proof,  the  defendant,  by  its  agent 
and  adjuster,  wrote  to  the  plaintiff's  attor- 
ney as  follows:  "For  your  Information  we 
beg  to  advise  you  that  we  have  denied  lia- 
bility for  any  loss  or  damage  sustained  to 
the  property  covered  by  the  Concordia  and 
Dee  Moines  Fire  Insurance  Companies, 
wherein  J.  Ll  Cash  is  named  as  the  assured ; 
this  action  being  taken  in  response  to  certain 
papers  originating  in  your  office  and  purport- 
ing to  be  sworn  statemmt  in  proof  of  loss  by 
J.  Ik  Cash."  This  was  not  a  failure  to  agree 
aa  to  the  amount  of  the  loss,  but  an  un- 
equivocal denial  of  all  liability,  leaving  no 
basis  for  an  arbitration;  hence  it  was  a 
waiver  of  any  right  to  an  arbitration.  Kelly 
T.  Insurance  Co.,  94  Minn.  141,  102  N.  W. 
880^  110  Am.  St.  Rep.  361.  The  delay  on  the 
part  of  the  plaintiff  in  furnishing  proof  of 
loss  does  not  affect  his  right  of  action  on  the 
policy.  Mason  v.  Insurance  Co.,  82  Minn.  336, 
85  N.  W.  13,  83  Am.  St.  Rep.  433. 

8.  It  is  also  urged  that  the  complaint  does 
not  state  a  cause  of  action,  for  the  reason 
that  it  alleges  the  existence  of  two  insur- 
ance policies,  aggregating  |1,600;  that  the 
property  was  nearly  destroyed  and  greatiy 
damaged  by  flre,  whereby  the  plaintiff  suffer- 
ed loss  and  damage  in  that  sum;  and,  fur- 
ther, that  this  is  absolutely  fatal,  without  a 
more  definite  allegation  as  to  each  com- 
pany.    We  discover  no  allegations  in  the 


complaint  as  to  the  issuance  of  two  policies, 
and,  if  there  were,  the  complaint  would  al* 
lege  a  cause  of  action  against  the  defendant 
If,  the  defendant  deemed  the  allegations  of 
the  complaint  indefinite,  its  remedy  was  by 
motion.  It  does  not  appear  from  the  rec- 
ord, as  the  defendant  suggests,  that  the  ac- 
tion was  prematurely  brought  The  only 
basis  for  the  claim  is  the  date  of  the  com- 
plaint, which  is  not  necessarily  the  date  of 
the  commencement  of  the  action. 

4.  The  defendant  makes  the  further  claim 
that  there  was  no  evidence  sufficient  to  Jus- 
tify the  Jury  in  finding  that  the  plaintiff  was 
the  owner  or  had  any  insurable  interest  in 
the  property  at  the  time  it  was  destroyed  or 
damaged  by  fire.  This  is  the  most  serious 
question  raised  by  the  assignments  of  error. 
The  answer  affirmatively  alleged  this  de- 
fense. The  trial  court,  in  submitting  this 
Issue,  Instructed  the  Jury  in  these  words: 
"(The  policy  on  its  face  showing  the  issuance 
of  the  same  to  J.  L.  Cash,  the  plaintiff,  un- 
der the  evidence  the  iiuurance  company 
cannot  escape  liability  upon  the  ground  that 
J.  Lk  Cash  was  not  the  owner  of  the  car  at 
the  time  of  the  issuance  of  the  policy.)  But 
It  is  Incumbent  upon  plaintiff,  by  a  fair  pre- 
ponderance of  the  evidence,  before  he  can 
recover,  to  establish  to  your  satisfaction  that 
he  was,  at  the  time  of  the  fire  and  when  this 
action  was  commenced,  either  the  true  own- 
er of  said  car  or  had  an  insurable  interest 
therein.  If  this  is  not  established  to  your 
satisfaction,  he  cannot  recover."  The  giving 
of  the  part  of  the  instruction  which  we  have 
inclosed  in  parentheses  is  assigned  as  error. 
We  are  of  the  opinion  that  the  instruction, 
taken  as  a  whole,  was  correct.  The  rule  is 
well  settied  that  the  issuance  of  a  policy  to 
the  insured  upon  the  property  therein  de- 
scribed is  prima  facie  evidence  that  be  had 
at  the  date  of  delivery  thereof  an  Insurable 
interest  in  the  property.  Proofs  of  loss,  how- 
ever, are  not  evidence,  for  the  insured  to 
show  that  he  was  the  owner  or  bad  an  insur- 
able interest  in  the  property  at  the  time  of 
the  loss,  but  are  evidence.  If  sufficient  in  form 
and  substance,  to  show  compliance  with  the 
provision  of  the  policy,  requiring  such  proofs. 
We  have  attentively  considered  the  evidence, 
and  have  reached  the  conclusion  that  it  is 
sufficient,  within  the  rule  applicable  to  a 
finding  by  the  Jury  after  approval  by  the 
trial  Judge,  to  sustain  the  verdict  of  the  Jury 
on  the  issue.  We  also  find  the  evidence  suf- 
ficient to  support  the  verdict  as  to  the  loss 
and  the  amount  thereof. 

A  number  of  erron  are  assigned  as  to  the 
rulings  of  the  trial  court  on  the  admission 
of  evidence.  Those  of  them  not  urged  in 
brief  of  counsel  are  waived.  We  find  no  re- 
versible error  in  those  which  are  urged  in  the 
brief. 

Order  affirmed. 
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CASH  T.  DES  BfOINES  FIBB  INS.  CO. 

(Supreme  Court  of  Minnesota.    May  27,  1910.) 

Appeal  from  District  Court,  Bamsey  County; 
Olin  B.  Lewis,  Judge. 

Action  by  John  Ia  Casli  against  tlie  Des 
MoineB  Fire  Insurance  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Wm.  Fnrst,  for  appellant  Percy  D.  Godfrey, 
for  respondent 

PER  CURIAM.  Appeal  from  an  order  of  the 
district  court  of  the  county  of  Ramsey,  denying 
defendant's  motion  for  a  new  trial,  after  verdict 
for  the  plaintiff.  The  action  was  based  upon  a 
fire  insurance  policy.  The  record  presents  the 
same  questions  that  were  decided  in  the  case  of 
Cash  T.  Concordia  Fire  Insurance  Co.  (in  the 
opinion  filed  herewith)  126  N.  W.  624. 

Order  affirmed. 


NATIONAL   CITIZENS*   BANK   OP   MAN- 

EATO   ▼.   McKINLET   et  al. 
(Supreme  Court  of  Minnesota.    June  8,  1910.) 

(Byttabu*  by  the  Court.) 

Nbw  Trial  fl  120*)— Motion  fob  Nkw  Tbiai 
— SCTTiNQ  Aside  Default. 

The  trial  court  did  not  abuse  its  discre- 
tion in  relieving  the  respondent  from  default 
and  permitting  him  to  renew  his  motion  for  a 
new  trial,  nor  did  it  err  in  granting  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (  244;  Dec.  Dig.  8  120.*] 

Appeal  from  District  Court,  Bine  Eartb 
Couuty;  A.  R.  Pfau,  Judge. 

Action  by  the  National  Citizens'  Bank  of 
Mankato  against  George  A.  McKlnley  and  oth- 
ers. Verdict  for  plaintiff.  New  trial  granted 
as  to  defendants  McKlnley  and  the  Bralnerd 
Lumber  &  Mercantile  Company,  and  plaintiff 
appeals.    Affirmed. 

C.  J.  Laurlsch  and  A.  B.  Pfan,  Jr.,  for  ap- 
pellant H.  L.  &  J.  W.  Schmitt,  for  respond- 
ent 

START,  C.  J.  This  action  was  brought  In 
the  district  court  of  the  county  of  Blue  Earth 
to  recover  from  the  defendants  the  lumber 
described  In  the  complaint,  or  its  value.  The 
defendants  all  appeared  and  answered  Jointly 
by  the  same  attorney.  The  answer  was.  In 
effect,  a  general  denial.  A  verdict  was  re- 
tamed  against  all  of  the  defendants  in  favor 
of  the  plaintiff,  to  the  effect  that  It  was  the 
owner  and  entitled  to  the  possession  of  the 
lumber,  and  that  it  was  of  the  aggregate  val- 
ue of  $3,575.  The  defendants'  attorney  then 
prepared  and  served  motion  papers  on  behalf 
of  all  of  them  for  a  new  trial,  based  upon  a 
settled  case  and  assignments  of  error.  The 
evidence  as  to  the  further  proceedings  on  the 
motion  was  In  the  form  of  affidavits,  and  was 
conflicting.    There  was,  however,  evidence  if 


satisfactory  to  the  trial  jndge,  tending  to 
show  the  facts  followlntr: 

A  mlsnnderstandlng  arose  at  the  time  the 
motion  was  set  for  hearing  between  the  de- 
fendant Sonnesyn,  hereafter  referred  to  as 
the  respondent  and  his  codefendants  and 
their  attorney,  as  to  the  payment  by  Son- 
nesyn of  bis  alleged  share  of  the  costs  and 
fees  already  Incurred,  which  resulted  In  the 
striking  from  the  motion  papers  of  the  name 
of  the  respondent,  who  stated  to  the  court 
that  he  had  no  attorney,  and  at  his  request 
and  to  enable  him  to  secure  other  counsel, 
the  hearing  on  the  motion  for  a  new  trial  was 
continued  to  January  27,  1909.  In  the  mean- 
time Judgment  was  entered  against  him  on 
the  verdict  The  misunderstanding,  however, 
was  thereafter  adjusted,  and  it  was  agreed 
that  the  attorney  who  had  represented  all  of 
the  defendants  on  the  trial  should  also  rep- 
resent the  respondent  on  the  motion  for  a 
new  trial  on  the  day  to  which  the  hearing 
bad  been  adjourned.  Thereupon  such  attor- 
ney on  the  hearing  of  the  motion  on  the  ad- 
journed day  orally  moved  the  court  that  the 
respondent  be  permitted  to  Join  In  the  motion 
of  his  codefendants  for  a  new  trial,  to  which 
no  objection  was  made  by  counsel  represent- 
ing the  plaintiff  on  such  hearing;  but  the 
record  does  not  disclose  any  action  at  the 
time  on  the  oral  motion  by  the  court  The 
respondent's  attorney  then  understood  and 
believed  that  it  was  not  necessary  to  put  such 
motion  in  writing,  or  to  support  It  by  other 
affidavits;  that  the  motion  for  a  new  trial 
was  to  be  heard  and  determined  as  if  the 
name  of  the  respondent  liad  never  been  strick- 
en from  the  original  moving  papers.  He  was 
not  advised  to  the  contrary  until  the  filing  of 
the  court's  decision. 

On  May  3,  1909,  the  court  made  an  order 
granting  a  new  trial  as  to  the  defendants 
McKlnley  and  the  Bralnerd  Lumber  &  Mer- 
cantile Company,  and  in  a  separate  order  of 
the  same  date  the  court  denied  the  respond- 
ent's motion  for  a  new  trial  for  the  reason, 
as  stated  In  the  order :  "  There  are  no  mov- 
ing papers  In  this  proceeding,  nor  affidavits 
or  other  matters  upon  which  such  motion  is 
based,  and  the  same  was  made  orally  In 
court"  Thereafter  the  respondent  made  a 
motion  to  set  aside  the  Judgment  which  had 
been  entered  against  him',  and  for  an  order 
opening  his  defatUt  on  the  hearing  of  the 
original  motion,  and  permitting  him  to  join 
in  such  motion,  and  that  he  also  be  granted 
a 'new  trial  upon  the  grounds  and  assignments 
of  error  set  forth  In  the  original  motion.  The 
respondent's  motion  was  heard  by  the  court 
on  Jnly  19, 1909,  and  on  September  20th  fol- 
lowing it  made  Its  order  denying  so  much  of 
the  motion  as  sought  a  vacation  of  the  Judg- 
ment and  directing  that  it  stand  as  secnrity 
for  the  payment  of  any  amount  the  plaintiff 
might  ultimately  recover  against  the  respond- 
ent on  a  new  trial,  and  granting  the  other 
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rdltf  prayed  for.  The  order  does  not  din- 
doae  the  groondB  upon  which  a  new  trial 
was  granted. 

The  plaintiff  appealed  from  the  part  of  the 
order  designated  In  Its  notice  of  appeal,  which 
was  to  the  effect  following :  "Please  take  no- 
tice that  the  plaintiff  appeals  from  an  order 
of  the  district  court  entered  herein  on  the 
20th  day  of  September,  1909,  whereby  the 
conrt  granted  the  defendant  Sonneeyn's  mo- 
tion for  an  order  ox>enlng  and  removing  his 
default  upon  the  motion  for  a  new  trial  made 
by  his  codefendants,  and  permitting  him  to 
join  In  their  motion,  and  granting  him  a  new 
trial  of  the  action." 

It  is  apparent  that  the  effect  of  the  order 
appealed  from  was  to  place  the  respondent 
In  the  same'  position,  except  that  the  plain- 
tiff has  a  Judgment  against  him  as  security, 
as  he  would  have  been  If  his  name  had  not 
been  stricken  from  the  original  motion,  or 
if  the  trial  court  had  expressly  granted  his 
oral  motion  to  be  permitted  again  to  join  with 
Ills  codefendants  In  the  motion  for  a  new  tri- 
al. Therefore,  although  the  order,  in  so  far 
as  it  granted  a  new  trial,  is  not  strictly  a 
discretionary  one,  the  pivotal  question  is 
whether  the  trial  court  erred  in  relieving  the 
respondent  and  permitting  him  to  renew  the 
original  motion;  for,  If  it  did  not,  then  the 
record,  taken  as  a  whole,  justifies  the  grant- 
ing of  a  new  trial.  The  question,  then,  is 
whether  the  trial  court  abused  its  discretion 
In  reUeving  the  respondent  from  his  default 
and  permitting  him  to  renew  the  original  mo- 
tion as  to  himself. 

It  nwy  be  conceded  that.  If  -the  relief  had 
been  dmled.  It  would  not  have  been  an  abuse 
of  discretion.  In  view  of  the  showing  made  by 
the  plaintiff  and  the  evidence  given  on  the 
trial.  It  does  not  necessarily  follow  from 
this  that  the  showing  made  by  the  respond- 
ent was  not  snflBclent  to  call  upon  the  court 
for  the  exercise  of  any  fair  discretion;  hence 
the  order  was  an  abuse  of  Judicial  discretion, 
as  it  is  earnestly  urged  on  behalf  of  the  plain- 
tiff. On  the  contrary,  we  are  of  the  opinion 
that  the  facts  which  the  respondent's  evi- 
dence tended  to  show  fairly  Justify  the  con- 
clusion that  the  default  of  the  resitondent 
and  his  attorney  to  pnt  in  writing  the  motion 
to  be  permitted  to  Join  in  his  codefendants' 
motion  for  a  new  trial  was  excusable  neg- 
lect, resulting  in  his  prejudice.  His  attorney 
may  have  well  understood,  from  the  lack^of 
objection  on  the  part  of  the  plaintiCF  and  the 
sllotce  of  the  court,  that  his  oral  motion  was 
taken  as  granted,  and  that  the  original  mo- 
tion for  a  new  trial  was  made  on  behalf  of 
respondent,  as  well  as  his  codefendants,  for 
■whom  he  also  appeared.  We  accordingly  hold 
that  the  court  did  not  abuse  its  discretion  in 
relieving  the  respondent  from  his  default,  nor 
was  It  error  to  grant  his  motion  for  a  new 
trlaL 

Order  affirmed. 


STATB  ex  rel.  YOTTNO,  Atty.  Oen.,  v.  STANIV 

ARD  OIIj  CO. 

(Snpreme  Court  of  Minnesota.    May  20,  1910.) 

fSyllahiu  (y  the  Court.) 

1.  CORPOBATIONS  (J  651*)— FOBEION  COBPOBA- 
TI0N8  —  RBVOCATIOK  OF  LJCENSE  —  PBOOK- 
DXJBB. 

The  pfocedure  allowed  by  chapter  269, 
Iiaws  1907,  for  revocation  of  the  license  of  a 
foreign  corporation,  la  not  exclusive,  and  under 
tlie  discretion  vested  In  him  the  Attorney  Gen- 
eral of  the  state  may  in  the  name  of  the  state 
institute  proceedings  to  have  such  license  ad- 
judged forfeited. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  2574,  2575 ;   Dec.  Dig.  J  651.*] 

2.  Statutes  (§  110%*)— Subjeots  and  Titlks. 

The  fact  that  the  title  of  an  act  is  broader 
than  the  act  itself  does  not  render  the  enact- 
ment invalid  xmder  section  2T,  art.  4,  Const. 
Minn.    . 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  {  110%.*] 

3.  OoNSTiTTmoNAL  Law  (§§  208,  240*)— Class 
Leoislation — Sale  of  Goods. 

The  Legislature  may  impose  special  restric- 
tions resulating  the  sale  and  distribution  of  one 
class  of  commodities,  unless  beyond  doubt  no 
sabstantial  conditions  or  usages  of  trade  dif- 
ferentiate that  class  from  others. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  ||  658^  60S;  Dec.  Dig.  H 208^ 
240.»] 

4.  QUKBT. 

Query,  whether  the  Legislature  intended  to 
include  in  chapter  269.  Laws  1907,  other  than 
the  primary  products  of  petroleum  by  the  use  of 
the  words  'petroleum  or  any  of  its  products." 

5.  CoNSTiTtrnoNAL  Law  (|  42*)— VAtiDrrr  of 
Statot*— Right  to  Question. 

Assuming  that  by-products  are  included,  it 
is  doubtful  If  defendant,  when  charged  with 
violating  the  act  in  respect  to  a  primary  prod- 
uct, can  gnestion  the  validity  of  the  act  as 
applied  to  by-products. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al r^w,  Dec  Dig.  8  42.*] 

a  Statutes  (§  64*)- Effect  of  Pabtiai.  In- 

VALiDirr. 

The  inclnslon  in  a  statute  of  articles  not 
subject  to  classification  with  articles  which  are 
80  subject  does  not  render  the  enactment  in- 
valid as  to  the  articles  properly  subject  to 
classification. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §i  58-66 ;   Dec.  Dig.  i  64.»] 

7.  Monopolies  (|  10*)— Ukfaib  CoMPETrnow 
— Statutobt  Provisions. 

Chapter  269,  Laws  1907,  forbidding  dis- 
criminations in  the  prices  charged  for  petroleum 
or  any  of  its  products,  as  relied  upon  in  thiai 
action,  wherein  defendant  is  charged  with  dis- 
criminating in  the  selling  price  of  kerosene  oil, 
held  to  be  a  valid  police  regulation,  and  not  un- 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  {  10.»] 

Lewis,  J.,  dissenting. 

(Additional  SyUahiu  by  BdUorial  Btaf.j 

8.  Corporations  (S  643*)— Fobeion  Cobpoba- 
TioNs  —  Right  to  Do  Business  in  thjc 
State. 

Though  a  state  may,  when  its  action  does 
not  amonnt  to  an  interference  with  interstate 
commerce,  exclude  foreign  corporations  from  its 
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territorr,  yet  when  the  laws  of  the  state  provide 
(or  their  admiatdon,  and  the  corporation  com- 
plies with  the  law,  and  pays  the  reqaired  fee,  it 
secures  from  the  state  a  franchise  to  transact 
baslness  therein. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S8  2510-2546 ;  Dec.  Dig-  i  643.*] 
ft  Corporations  (g  651»)— Foreign  Cobfoba.- 

TI0N8— FOBFBITUBK  0»   FRANCHISB. 

A  wrongful  act,  which  if  committed  by  a 
domestic  corporation  would  render  it  liable  to 
a  forfeiture  of  its  corporate  existence,  would 
render  a  foreign  corporation  committing  it  liable 
to  a  forfeiture  of  its  franchise  to  do  business  in 
the  state  whose  laws  it  has  violated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  651.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Geo.  L.  Bunn.  Judge. 

Action  by  the  State,  on  the  relation  of  B. 
T.  Young,  Attorney  General,  against  the 
Standard  Oil  Company.  A  demurrei;  to  the 
complaint  was  sustained,  and  relator  appeals. 
Reversed. 

George  T.  Simpson  and  George  W.  Peter- 
son, for  the  State.  Stringer  &  Seymour  (Al- 
fred D.  Eddy  and  Robert  T.  Stewart,  of  coun- 
sel), for  respondent 

O'BRIEN,  J.  In  this  action,  brought  upon 
the  relation  of  the  Attorney  General,  it  is 
sought  to  forfeit  the  license  to  transact  busi- 
ness in  Minnesota,  heretofore  Issued  to  de- 
fendant, a  foreign  corporation.  The  action  is 
based  upon  an  alleged  violation  of  chapter 
269,  Laws  1907,  enUUed  "An  act  to  prohibit 
unfair  discrimination  between  different  sec- 
tions, communities  or  localities,  unfair  com- 
petition, and  providing  penalties  therefor." 
Section  1  of  the  act  Is:  "Any  person,  firm, 
company,  association,  or  corporation,  foreign 
or  domestic,  doing  business  in  the  state  of 
Minnesota  and  engaged  in  the  production, 
manufacture,  or  distribution  of  petroleum  or 
any  of  its  products  that  shall  Intentionally, 
or  otherwise,  for  the  purpose  of  destroying 
the  business  of  a  competitor  or  creating  a 
monopoly  in  any  locality,  discriminate  be- 
tween different  sections,  communities  or  cit- 
ies of  this  state,  by  selling  such  commodity  at 
a  lower  rate  in  one  section,  community,  or  city 
than  is  charged  for  such  commodity  by  said 
party  in  another  section,  community  or  city 
after  making  due  allowance  for  the  differ- 
ence, If  any,  in  the  test  or  quality  and  in  the 
actual  cost  of  transportation  from  the  point 
of  production,  if  a  raw  product,  or  from  the 
point  of  manufacture,  if  a  manufactured 
product,  shall  be  deemed  guilty  of  unfair 
discrimination,  which  is  hereby  prohibited 
and  declared  to  be  unlawful." 

The  complaint,  a  demurrer  to  which  was 
sustained,  alleged  the  engaging  by  defendant 
in  refining,  marketing,  and  otherwise  dealing 
in  petroleum  and  its  products,  of  which  kero- 
sene oil  was  one.  The  general  method  adopt- 
ed by  defendant  for  carrying  on  its  business. 
It  Is  alleged,  "  •    •    •    is  by  means  of  rail- 


road carrying  tanks,  in  wbidi  said  products 
are  transported  from  the  factories  and  refiii- 
eriea  to  the  various  distribatlnc  places  In  tlie 
state,  where  the  same  are  placed  in  storage 
tanks  and  are  thereafter  distributed  to  tbe 
consumers  and  purchasers  by  means  of  tank 
wagons.  That  for  a  long  time  such  has  been 
and  now  Is  tbe  method  of  defendant,  and  for 
the  purposes  aforesaid  said  defendant  main- 
tains an  extensive  system  of  carrying  tanks 
and  has  storage  tanks  and  tank  wagons  In 
the  various  ylilages,  towns,  and  cities  of  the 
state."  Then  follow  all^rattons  of  discrimina- 
tion in  tbe  prices  charged  for  kerosene  in  dif- 
ferent localities,  with  intent  to  destroy  the 
business  of  competitors  and  create  a  monop- 
oly. The  demurrer  alleged  generally  a  fail- 
ure to  state  a  cause  of  action,  and  specially 
that  tbe  statute  contravened  provisions  of 
the  state  and  federal  Constitutiona,  as  will 
be  hereafter  stated. 

1.  The  statute  makes  it  the  duty  of  the  Sec- 
retary of  State  to  revoke  the  permit  of  a  for- 
eign corporation  violating  the  act,  and  to  re- 
port the  violations  to  the  Attorney  General, 
whose  duty  It  shall  be  to  institute  proceed- 
ings to  oust  the  offender  if, -after 'the  revoca- 
tion, it  shall  continue  business  in  the  state. 
The  defendant  claims,  therefore,  the  com- 
plaint falls  to  state  a  cause  of  action,  in  that 
it  shows  no  revocation  by  the  Secretary  of 
State,  which  it  is  Insisted  is  a  prerequisite 
to  the  bringing  of  tills  action  by  the  Attorney 
GeneraL  Although  a  state  may,  when  its  ac- 
tion does  not  amount  to  an  Intwference  with 
hiterstate  commerce,  exdnde  foreign  corpora- 
tions from  its  territory,  when  the  laws  of  the 
state  provide  for  their  admission,  and  a  cor> 
poration  compiles  with  those  r^ulations  and 
pays  the  required  fee,  it  secures  from  the 
state  a  franchise  to  transact  business  therein. 
A  wrongful  act,  which,  if  committed  by  a  do- 
mestic corporation,  would  render  it  liable  to 
a  forfeiture  of  its  corporate  existence,  will 
render  a  foreign  corporation  committing  it 
liable  to  a  forfeiture  of  its  franchise  to  do 
business  in  the  state  whose  laws  it  violated. 
The  duties  and  powers  of  the  Attorney  Gen- 
eral are  similar  in  each  instance,  and  while 
the  procedure  provided  by  chapter  269,  Laws 
1907,  may  be  followed.  It  is  not  exclusive. 
The  Constitution  and  laws  of  this  state  have 
vested  in  the  Attorney  G^ieral  original  dis- 
cretion which  he  may  exercise  in  instituting 
proper  judicial  proceedings  to  secure  the  en- 
forcement of  law.  State  r.  Robinson,  101 
Minn.  277,  112  N.  W.  269,  20  L.  R.  A.  (N.  S.) 
1127. 

2.  It  is  argued  that  the  act  (alls  to  con- 
form to  tbe  requirements  of  section  27,  art  ^ 
of  the  Constitution,  in  that  whUe  the  tlUe 
refers  to  unfair  discriminations  generally, 
the  act  itself  only  prohibits  such  practices 
in  petroleum  and  Its  products.  The  subject 
of  the  act  is  discrimination,  and,  while  Uie 
title  is  broad  enough  to  Iiave  Justlfled  an  act 
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of  mach  wider  scope,  It  snfiBciently  compiles 
with  the  requirements  of  the  organic  law. 
Meglns  y.  City  of  Dulnth,  97  Minn.  23, 106  N. 
W.  89;  Watldns  y.  Bigelow,  93  Minn.  210, 
100  N.  W.  1104;  State  y.  Porter,  63  Minn.  279, 
55  K.  W.  134;  State  y.  Oassldy,  22  Minn. 
312,  21  Am.  Rep.  765. 

3.  The  defendant  holds  Its  license  sabject 
to  the  condition  that  It  wUl  In  the  conduct  of 
Its  bnalness  conform  to  the  yalld  laws  of  the 
state,  whether  enacted  before  or  after  the  Is- 
saance  of  the  license.  State  y.  Creamery 
Pck.  Mfg.  Co.  (filed  April  22,  1»10)  126  N.  W. 
126.  As  the  allegations  of  the  complaint 
show  a  willful  violation  by  defendant  of  the 
law  referred  to,  the  validity  of  that  enact- 
ment is  the  principal  qnestlon  presented  by 
this  appeal.  The  demurrer  was  sustained  up- 
on the  grounds  "(1)  that  chapter  269,  Laws 
1907,  is  repugnant  to  and  In  contravsntlon  of 
section  1  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States;  and  (2) 
that  said  chapter  269,  Laws  1907,  is  repug- 
nant to  and  in  contravention  of  sections  33 
and  34  of  article  4  of  the  Constitution  of  the 
state  of  Minnesota."  We  cannot  better  state 
the  reasons  advanced  to  support  this  holding 
than  by  quoting  from  the  memorandum  which 
the  learned  trial  judge  attached  to  his  order. 
Amongst  other  things  he  said:  "The  vice  In 
the  law  Is  that  It  singles  out  producers,  man- 
ufacturers, and  distributors  of  "petroleum  or 
any  of  its  products,'  and  makes  It  a  crime 
for  such  producers,  manufacturers,  and  dis- 
tributors to,  for  the  purpose  of  creating  a 
monopoly,  discriminate  between  dltferent  sec- 
tions or  cities  by  selling  petroleum  or  any 
of  its  products  at  a  different  price  in  different 
sections  or  cities  of  the  state,  while  produc- 
ers, manufacturers,  and  distributors  of  all 
other  commodities  may  still,  for  the  purpose 
of  creating  a  monopoly,  discriminate  between 
different  sections  or  cities.  It  is  worthy  of 
note  that  the  law  applies  to  'petroleum  or 
any  of  its  products';  that  Is,  not  only  to  crude 
petroleum,  but  to  the  refined  oils,  and  to  the 
hundreds  of  articles  of  common  use  that  are 
products  of  petroleum,  manufactured  by  dif- 
ferent concerns,  and  distributed  by  every  gro- 
cer and  druggist  tn  the  state.  •  •  •  I  fall 
to  see  any  distinction  or  any  reason,  except  a 
purely  fanciful  and  Illusory  one,  for  such  a 
classification  as  is  made  by  this  law.  It 
therefore  follows  that  the  act  Is  void,  as  spe- 
cial or  class  legislation." 

The  enactment  under  consideration  was 
made  under  the  power  and  duty  of  the  Leg- 
islature to  enact  such  laws  as  are  required 
for  the  peace,  safety,  health,  and  prosperity 
of  the  people  generally,  and  unless  beyond 
doubt  it  violates  a  specific  provision  of  the 
state  or  federal  Constitution  the  only  power 
of  the  court  is  to  interpret  and  enforce  Its 
provisions.  Tximmen  v.  Mpls.  Gaslight  Co., 
66  Minn.  196,  68  N.  W.  63,  83  L.  R.  A.  487, 
60  Am.  St  Bep.  460.  Courts  have  no  voice 
in  determining  the  advisability  or  utility  of 
a  statute:  but,  when  it  is  claimed  that  a  duly 
128N.W.-84 


enacted  law  is  repugnant  to  those  constitu- 
tional provisions  adopted  for  the  beneficent 
purpose  of  preserving  equality  and  equal 
privileges,  it  is  unavoidable  that  the  purpose 
and  effect  of  the  law  and  j:he  necessity  for 
its  existence  be  taken  Into  consideration.  Mu- 
nicipal law  Is  a  progressive  science  adapting 
itself  to  conditions  as  they  arise.  The  Con- 
stitution was  not  Intended  to  restrain  a  prop- 
er advance  in  statutory  law.  The  strength 
of  the  federal  ConBtitutl<»i  lies  largely  in  its 
flexibility,  and  a  vast  array  of  business  ac- 
tivities are  now  recognized  as  under  Its 
protection,  th6  possibility  of  which  was  un- 
known when  the  Constitution  was  adopted; 
and  it  is  also  true  that  much  governmental 
power  which  has  been  dormant  may  be  exer- 
cised without  violence  to  its  provisions.  Con- 
ceding, in  order  to  Justify  the  claasiflcation 
of  a  given  article  of  commerce,  that  It  must 
possess,  in  itself,  or  in  the  manner  in  which 
it  Is  put  upon  the  market,  some  peculiarities 
not  generally  found,  it  Is  still  the  duty  of  the 
courts  to  enforce  the  statute,  if  Investigation 
shows  that  such  peculiikrltles  may  exist  If 
any  such  distinction  exists,  the  judgment  of 
the  lawmaking  department  of  the  state  as  to 
the  necessity  for  special  regulations  is  final. 
There  Is  very  little,  if  any,  confiict  of  au- 
thority as  to  the  propriety  of  legislation  pro- 
viding special  restrictions  in  selling  and  dis- 
tributing a  particular  article  of  trade  or  class 
of  articles,  If  such  articles  In  themselves,  the 
manner  of  their  distribution,  or  in  the  par- 
ticular circumstances  surrounding  them,  may 
in  a  certain  sense  be  deemed  to  be  segregated' 
from  the  general  mass  and  possess  some 
characteristics  not  generally  found,  and  it 
cannot  be  ^doubted  that  as  population  in- 
creases, and  new  and  improved  methods  of 
production  and  distribution  are  applied,  leg- 
islation of  that  character  must  appear  with 
greater  frequency  for  the  protection  of  the 
general  public  against  the  Inclination  of  the 
individual  to  transact  his  affairs  as  In  his 
judgment  is  beat  calculated  to  further  his 
own  Interests,  Irrespective  of  the  effect  his 
conduct  may  have  upon  the  public  welfare. 
General  laws  to  meet  each  condition  as  it 
arises  would  be  necessarily  so  broad  as  to  be 
open  to  many  objections,  and  would  often  re- 
sult In  great  hardship  to  indivldnals  who 
were  entirely  Innocent  of  any  harmful  act 
In  considering  the  application  of  former  de- 
cisions upon  this  question,  it  mast  be  borne 
In  mind  that  the  statute  here  involved  is  ef- 
fective only  as  to  those  who  "shall  intention- 
ally or  otherwise,'  for  the  purpose  of  destroy- 
ing the  business  of  a  competitor  or  creating 
a  monopoly  in  any  locality,  discriminate," 
etc.  The  words  "Intentionally  or  otherwise" 
do  not  qualify  the  purpose,  so  that  the  statute 
only  prohibits  the  discrimination  when  made 
with  the  deliberate  purpose  of  destroying 
competition.  Those  cases,  therefore,  which 
hold  that  the  Legislature  may  in  its  discre- 
tion, for  the  purpose  of  preventing  fraud  or 
protecting  the  public  bealtli^  provide  special 
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regolationB  (or  the  sale  or  dlatrlbutlon  of 
particular  articles,  are  directly  In  point,  for 
preserving  freedom  of  markets  Is  as  Impor- 
tant as  the  prevention  of  fraud.  During  all 
time  the  mighty  )>ave  exacted  from  society 
much  more  than  the  dishonest  have  purloin- 
ed. State  V.  Duluth  Board  of  Trade,  107 
Minn.  606,  121  N.  W.  885,  23  L.  R.  A.  (N.  S.) 
1260. 

In  State  v.  Wagener,  77  Minn.  483,  497,  80 
N.  W.  633,  636,  46  U  R.  A.  442,  77  Am.  St 
R^.  681,  a  statute  regulating  the  sale  of 
agricultural  products  upon  commission  was 
sustained.  Every  objection  which  can  be 
made  against  the  enactment  now  before  us 
could  with  equal  force  be  advanced  against 
the  one  there  considered.  Answering  the 
claim  that  the  law  was  obnoxious  as  class 
legislation,  it  was  said:  "The  class  1b  as 
broad  as  it  need  be.  The  peculiar  character- 
istics of  the  agricultural  products  and  farm 
produce  already  referred  to,  and  the  liability 
to  peculiar  abuses  resulting  from  a  sale  there- 
of on  commission,  are  such  as  to  suggest  the 
practical  necessity  for  distinctive  legislation 
on  the  subject,  different  from  what  would  be 
expedient  or  necessary  In  the  case  of  other 
property  sold  on  commission,  and  to  justify 
the  Lieglslature,  in  its  discretion,  in  putting 
these  who  sell  such  articles  on  commission  in 
a  class  by  themselves."  This  court  twice  de- 
termined the  validity  of  statutes  regulating 
the  sale  of  baking  powder.  In  the  second 
Instance  (State  v.  Sherod,  80  Minn.  446,  450, 
83  N.  W.  417,  418,  60  L.  R.  A.  660,  81  Am.  St. 
Rep.  268)  it  was  said:  "Appellants  base 
their  claim  that  the  statute  Is  class  legisla- 
tion ujpon  the  ground  that  it  distinguishes 
baking  powders  from  other  well-known  food 
products,  such  as  butter,  sugar,  and  flour. 
While  there  is  a  clear  distinction  betwe^i 
t>aklng  iMwders,  which  consist  of  compounds 
or  mixtures,  and  the  articles  mentioned,  which 
are  simply  primary  food  products,  we  are 
not  prepared  to  say  that  such  a  statnte  might 
not  be  extended  to  Include  such  articles,  if,  in 
the  opinion  of  the  Legislature,  the  adultera- 
tion of  those  products  would  make  it  advis- 
able. That  question  is  not  before  us.  But 
that  baking  powders  may  be  treated  as  a 
class,  without  being  subject  to  the  objection 
of  being  class  legislation,  has  been  decided  in 
Stoltz  V.  Thompson,  supra." 

Those  cases  have  been  selected  from  a  long 
line  of  decisions  of  this  court  to  the  same  ef- 
fect, one  of  the  earliest  of  which  was  But- 
ler V.  Chambers,  36  Minn.  69,  30  N.  W.  308,  1 
Am.  St  Rep.  638,  In  which  special  regulations 
governing  the  sale  of  dairy  products  was  up- 
held. In  State  v.  Horgan,  65  Minn.  183,  56 
N.  W.  688,  an  act  relating  to  imitations  of 
butter  was  held  valid.  Stolz  v.  Thompson,  44 
Minn.  271,  46  N.  W.  410;  State  v.  Corbett,  57 
Minn.  345,  59  N.  W.  317,  24  L.  R.  A.  498; 
Cameron  v.  C,  M.  &.  St  P.  Ry.  Co.,  63  Minn. 
384,  66  N.  W.  652,  31  L.  R.  A.  663;  State  v. 
McMahon,  65  Minn.  453,  68  N.  W.  77;  Stew- 
art T.  O.  N.  Ry.  Co..  66  Minn.  616,  68  N.  W. 


208,  33  li^  R.  A.  427 :  State  ▼.  Smith,  68  Minn. 
35,  69  N.  W.  645,  26  L.  R.  A.  769;  State  ▼. 
Chapel,  64  Minn.  130,  66  N.  W.  206,  32  U  R. 
A.  131,  58  Am.  St.  Rep.  624 ;  State  r.  Aslesen, 
60  Minn.  6,  62  N.  W.  220,  36  Am.  St  Rep. 
620;  State  v.  Crescent  Cream.  Co.,  83  Minn. 
284,  86  N.  W.  107,  64  L.  R.  A.  466,  85  Am.  St. 
Rep.  464 ;  State  v.  Zeno,  79  Minn.  80,  81  N. 
W.  748,  48  L.  R.  A.  88,  79  Am.  St  Rep.  422 ; 
Zenith  Bldg.  &  Loan  Association  v.  Heim- 
bach,  77  Minn.  97,  79  N.  W.  609;  State  v.  Jus- 
tus, 85  Minn.  279,  88  N.  W.  759,  66  L.  R.  A. 
757,  89  Am.  St  Rep.  650 ;  State  v.  State  -Med. 
Exam.  Bd.,  32  Minn.  324,  20  N.  W.  238,  50  Am. 
St  Rep.  675;  Minnesota  State  Pharm.  Asso- 
ciation V.  State  Bd.  of  Pharmacy,  103  Minn. 
21,  U4  N.  W.  245;  State  v.  Crombie,  107 
Minn.  166,  119  N.  W.  658;  State  v.  Hammond 
Packing  Co.,  105  Minn.  360,  117  N.  W.  606; 
Phelan  v.  Terry,  101  Minn.  457,  112  N.  W. 
872. 

As  we  read  them,  the  decisions  of  the 
federal  Supreme  Oourt  fully  sustain  the  fore- 
going Minnesota  cases;  indeed,  Butler  v. 
Chambers  and  State  v.  Horgan  were  cited 
with  apparent  approval  in  Plumley  v.  Maa- 
sachusetta,  155  U.  S.  461,  15  Sup.  Ct  154, 
39  L.  Ed.  223,  although  the  contention  there 
seems  to  be  that  a  Massacbusetta  statute  "to 
prevent  deception  in  the  manufacture  and 
sale  of  imitation  butter"  violated  the  com- 
merce clause  of  the  federal  Constitution.  In 
Otis  V.  Parker,  187  D.  S.  606,  23  Sup.  Ct. 
168,  47  L.  Ed.  323,  it  was  held  that  a  statute 
of  California,  providing  "All  contracto  for 
the  sales  of  shares  of  the  capital  stock  of 
any  corporation  or  association,  on  margin, 
or  to  be  delivered  at  a  future  day,  shall  be 
void,"  was  not  invalid,  because  it  struck  "at 
only  some,  not  all,  of  the  objecta  of  possible 
speculation."  To  the  same  effect  are  Heath 
&  MUllgan  Mfg.  Co.  v.  Worst,  207  U.  S.  338, 
28  Sup.  Ct  114,  62  L.  Ed.  236,  upholding  a 
statute  of  North  Dakota  regulating  the  sale 
of  mixed  paints,  and  Ozan  Lumber  Co.  v. 
Union  Nat  Bank,  207  U.  S.  251,  28  Sup.  Ct 
89,  62  L.  Ed.  195,  sustaining  an  Arkansas 
statute  regulating  the  transfer  of  patent 
rlgbta. 

The  law  under  consideration  must  be  re- 
garded as  one  supplementary  to  and  in  aid 
of  the  statutes  designed  to  preserve  competi- 
tion generally,  and  if,  as  to  this  particular 
class  of  commodities,  special  reculatlons  are 
necessary  to  restrain  a  monopoly  in  them, 
those  dealing  in  such  commodities  are  not 
denied  equal  privileges,  but,  upon  the  con- 
trary, are  by  such  special  regulation  placed 
upon  an  equality  with  dealers  in  other  ar- 
ticles of  commerce.  State  y.  Chapel,  supra ; 
State  V.  Crescent  Creamery  Co.,  supra.  In 
determining  the  validity  of  the  statute,  we 
have  to  consider  whether  petroleum  and  its 
producte  possess,  in  themselves,  or  in  the 
manner  in  which  tb^  may  be  placed  upon 
the  market  as  articles  of  commerce^  any  pe- 
culiar characteristics  which  furnish  a  legiti- 
mate reason  for  singling  them  out  for  the 
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purpose  of  regulation,  to  the  exclusion  of 
other  articles  used  for  similar  purposes. 
In  determining  this  question  we  Judicially 
note  all  facts  of  common  knowledge  pre- 
sumably considered  by  the  Legislature  when 
the  law  was  enacted,  and  inquire  whether 
there  existed,  at  the  time  of  and  before  the 
act  was  passed,  practices  in  this  class  which 
were  Inimical  to  the  public  welfare  and  prop- 
erly the  subject  of  remedial  legislation.  We 
baye  no  difficulty  upon  this  question.  Pe- 
troleum Is  taken  from  the  earth  in  a  manner 
peculiar  to  Itself.  The  refined  oil  is  handled 
as  is  no  other  product  Its  production  and 
distribution  have  caused  more  legislative  in- 
vestigations, and  been  the  subject  of  greater 
.legal  combats,  In  recent  years,  than  any  oth- 
er article  of  commerce.  We  think  it  is  more 
unique,  and  Justifies  special  regulation  much 
more,  than  many  of  the  other  articles  as  to 
which  legislation  was  sustained  In  the  cases 
above  cited. 

The  public  policy,  not  only  of  Minnesota, 
but  of' all  the  states  and  the  federal  govern- 
ment, is  to  restrain  monopolies  and  to  en- 
courage competition.  Everywhere  are  found 
laws  prohibiting  pools  and  combinations  in 
restraint  of  trade.  Here  we  have  one  of 
the  principal  produc,ts  of  petroleum,  kero- 
sene, which.  It  Is  claimed  in  the  complaint, 
can  be  so  handled  by  a  iwwerful  corpora- 
tion that  competition  can  be  stifled  without 
resort  to  either  pool  or  combination.  The 
complaint  charges  defendant  discriminates  in 
Its  prices  for  the  purpose  of  destroying  the 
business  of  its  competitors,  and  has  and  does 
prevent  legitimate  competition.  We  are  ad- 
vised of  no  other  product  or  article  of  com- 
merce, except  other  petroleum  oils,  as  to 
which  such  a  practice  prevails.  The  demur- 
rer admits  these  allegations.  All  these  condi- 
tions were  before  the  Legislature  and  fur- 
nished the  motive  for  the  legislation.  The 
classification  was  neither  fanciful  nor  arbi- 
trary, but  proper  and  necessary  to  meet  the 
peculiar  conditions  surrounding  the  distribu- 
tion of  these  primary  products  of  petroleum. 
WUlis  V.  Standard  Oil  Co.,  50  Minn.  290,  62 
N.  W.  652;  Otto  v,  Parker,  supra. 

4.  There  to  great  force  in  the  claim  of 
counsel  for  the  state  that  by  petroleum  and 
any  of  its  products  "the  L^islature  had  In 
mind  only  kerosene  oU,  gasoline,  and  such 
oils  as  are  distributed  for  commercial  pur- 
poses by  the  tank  car,  storage  tank,  and 
tank  wagon  system,"  and  the  many  by-prod- 
ucts which  are  entirely  disassociated  in  the 
public  mind  with  petroleum  were  not  intend- 
ed to  be  included.  But,  If  this  limited  In- 
tent cannot  be  Inferred,  and  the  act  be  held 
to  Include  all,  even  the  by-products  of  pe- 
troleum, we  do  not  think  that  because  of 
the  absence  of  restrictions  as  to  articles  of 
commerce  not  produced  from  petroleum,  but 
■old  In  competition  with  its  by-products,  the 
law  to  therefore  unconstitutional.  If  the  pri- 
mary substance  to  a  proper  subject  for  classi- 
fication, bow  can  we  say  at  Just  what  point 


distinctions  between  Its  products  and  other 
commodities  shall  cease.  No  such  refinement 
of  detail  Is  or  can  be  required  in  a  legisla- 
tive enactm«it.  Thus,  In  Heath  ft  Milligao 
Mfg.  Co.  V.  Worst,  supra,  it  was  said  (page 
354  of  207  n.  S.,  page  119  of  28  Sop.  Ot  (92 
L.  Ed.  236]):  "We  have  declared  many 
times,  and  Illustrated  the  declaration,  that 
classification  must  have  relation  t«  the  pur- 
pose of  the  Legislature.  But  lagtoal  appro- 
priateness of  the  Inclusion  or  exeluslon  of  ob- 
jects or  persons  to  not  required.  A  classifi- 
cation may  not  be  merely  arbitrary,  but  nec- 
essarily there  must  be  great  freeAem  of  dis- 
cretion, even  though  it  result  In  Ill-advised, 
unequal,  and  oppressive  leglslatlaa' " — citing 
Mobile  Co.  v.  Kimball,  102  V.  6.  C91,  26  L^ 
Ed.  238. 

5.  The  complaint  charges  the  defendant 
with  having  violated  the  law  by  anlawful 
discriminations  In  the  prices  charged  by  It 
for  kerosene  oil.  Enough  has  been  said  to 
show  that  beyond  all  question  a  statute  deal- 
ing only  with  petroleum  oils  wenld  be  valid. 
If  the  act  embraces  every  by-pr««hi«t,  and  It 
to  conceded  that  such  by-prodacts  are  not 
properly  subject  to  dassification  as  In  this 
act,  there  to  presented  the  questiaa:  "Is  a 
statute  which  would  be  valid  If  Mnflned  to 
one  commodity  inoperative  whea  Mught  tP 
be  enforced  only  as  to  that  one  kecaase  there 
are  Included  in  the  act  other  eoamodlties 
as  to  which  it  to  Invalid?  In  considering  this 
we  must  disregard  the  fact  that  defendant 
may  deal  in  the  by-products,  and  consider 
what  its  rights  are  with  refereaee  to  kero- 
sene, its  conduct  as  to  which  to  alone  com- 
plained of.  In  such  view  we  doubt  the  right 
of  defendant  to  plead  any  improper  Inclu- 
sion In  the  statute  of  other  arttoles,  when 
none  of  such  arlcles  form  the  basto  of  the 
complaint.  One  who  is  deprived  of  no  priv- 
ilege will  not  be  heard  to  question  the  valid- 
ity of  a  statute  upon  the  ground  that  it  de- 
stroys the  privileges  of  others.  8  Qyc.  791; 
Strauder  v.  W.  Virginia,  100  D.  S.  303,  25 
L.  Ed.  604 ;  State  v.  Currens,  111  Wis.  431, 
87  N.  W.  501,  56  L.  B.  A.  252;  Brown  v. 
Ohio  Valley  R.  Co.  (G  a)  79  Fed.  176 ;  Pitts- 
burgh, etc.,  R.  Co.  V.  Montgomery,  152  Ind. 
1,  49  N.  E.  582,  69  L.  R.  A.  875,  71  Am.  St- 
Rep.  301. 

6.  Statutes  of  this  character,  while  enact- 
ed under  the  general  police  power,  are  li> 
their  nature  Bodal  regulations,  which  may 
be  enforced  so  far  as  the  regulation  attempt- 
ed Is  not  repugnant  to  the  fundamental  law, 
but  may  not  be  enforced  beyond  that  point. 
Thus  the  validity  of  a  statute  establishing- 
maximum  tariffs  for  eommea  carriers  may 
depend  upon  the  question  of  fact  whether  the 
enforcement  of  the  rate  will  result  In  confis- 
cation. Such  a  law  has  been  suspended  to 
await  a  period  of  increased  earnings  with 
the  suggestion  that  It  might  then  bo  enforced 
without  further  legislative  action.  Smyth  y. 
Ames,  169  V.  S.  466,  18  Sup.  Ct.  418,  42  L. 
Ed.  819.   l^to  court  has  held  that  tbe  statute 
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aboltebing  the  rale  as  to  fellow  senrants  of 
railroads,  althougb  general  In  Its  terms  Is 
only  valid  as  to  those  railroad  employes  who 
are  subject  to  the  special  hazards  of  rail- 
roads. Lavallee  v.  St.  P.,  M.  &  M.  Ry.  C!a, 
40  Minn.  249.  41  N.  W.  974.  It  is  also  held 
that  a  city  ordinance  regulating  the  speed  of 
trains,  by  Its  terms  applicable  to  every  por- 
tion of  the  dty,  -nrlll  be  held  valid  as  applied 
to  the  popnlons  portions  and  unreasonable  as 
to  the  sparsely  settled  districts.     Evison  v. 

C,  St  P.,  M.  &  O.  Ry.  Co.,  45  Minn.  871,  48 
N.  W.  6,  11  li.  R.  A.  434.  That  a  statute  may 
In  its  entirety  be  In  contravention  of  the  Con- 
stitution, and  still  contain  valid  and  enforce- 
able provisions.  Is  well  settled.  Ex  parte 
Toung,  209  n.  S.  123.  28  Sop.  Ct  441,  13  L. 
R.  A.  (N.  8.)  932;  Wlllcox  T.  Consolidated 
Gas  Co.,  212  n.  S.  19,  29  Sup.  Ct  192,  53  L. 
Ed.  382;  Lee  v.  Tucker,  130  Ga.  43,  60  S.  B. 
164;  Harlln  v.  Schafer,  169  Ind.  1,  81  N.  B. 
721;   District  of  Columbia  y.  Green,  29  App. 

D.  C.  296.  The  result  is  that  the  statute  may 
be  enforced  as  to  the  commodities  Included 
within  its  terms  which  are  properly  subject 
to  special  classification.  Of  those  kerosene 
oil  is  one,  and  the  only  one  In  which  the  com- 
plaint charges  discrimination. 

7.  We  agree  with  the  learned  trial  Judge 
that  the  claimed  repugnancy  of  the  statute  to 
sections  33  and  34,  art  4,  of  the  Constitution 
of  Minnesota,  and  to  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  must  be  tested  by  the  same 
considerations,  and  so  liave  not  spoken  of 
each  separately.  EJverything  we  have  said 
also  applies  to  the  defendant's  contention  that 
the  ienforcement  of  the  statute  would  not  con- 
stitute due  process  of  law. 

Our  conclusion  is  that  the  statute  as  here 
invoked  and  sought  to  be  enforced  is  valid, 
and  the  order  sustaining  the  demurrer  is  re- 
versed. 

LEWIS,  J.  I  dissent,  for  the  reason  that 
the  decision  of  the  majority  is  In  conflict  with 
two  elementary  rules  of  statutory  construc- 
tion :  First,  where  a  legislative  act  is  explicit 
in  its  terms,  and  not  ambiguous,  it  must  speak 
for  itself;  second,  when  it  is  not  ambiguous, 
and  each  part  la  clearly  connected  with  the 
whole.  It  must  be  taken  as  an  entirety,  and 
is  incapable  of  separation  into  divisible  part& 

The  title,  of  the  act  \b  limited  to  the  gen- 
eral declaration  that  it  is  an  act  to  prohibit 
unfair  discrimination  and  unfair  competition 
between  different  sections,  commnnitles,  and 
localities,  and  no  reference  is  made  to  the 
real  subject-matter.  This  is  not  an  act  pro- 
hibiting a  monopoly  in  all  articles  of  trade  or 
commerce.  Petroleum  and  all  of  its  products 
are  singled  out  for  regulation,  without  re- 
gard to  other  articles  of  commerce.  The  court 
must  take  Judicial  notice  of  the  fact  that 
there  are  thousands  of  other  articles  of  com- 
merce, which  are  packed,  distributed,  and  sold 
in  the  same  manner  as  many  of  the  products 


of  petroleum.  It  is  a  matter  of  common 
knowledge  that  there  are  a  large  number  ot 
products  of  petroleum,  other  than  kerosene 
oU  and  gasoline,  which  are  not  stored  and- 
dlstributed  by  the  tank  system.  Among  these 
may  be  mentioned  lubricating  oil,  axle  grease, 
candles,  vaseline,  gum,  and  innumerable  dress- 
ings  and  compounds  well  known  to  the  trade.. 
They  are  distributed  in  the  same  manner  as 
other  articles  of  commerce,  in  boxes,  cans,  or 
bottles,  and  are  sold  generally  throughout  the 
country  by  drug  stores  and  retail  stores.  The' 
method  of  packing  and  distrtttntion  has  no 
tendency  to  prevent  fair  competition. 

In  my  opinion,  the  act  violates  the  rule  that 
the  classification  which  is  the  subject  of  leg^ 
Isiatlon  must  not  be  arbitrary,  but  shall  in- ' 
elude  all  subjects  naturally  within  it  and  the 
law  must  apply  equally  to  all  members  of  the 
class.  The  various  products  of  petroleum, 
other  than  kerosene  and  gasoline,  do  not  in 
themselves  constitute  a  proper  class  for  leg- 
islation, because  there  is  no  natural  reason 
suggested  by  necessity,  or  by  any  difference 
in  the  situation  of  the  subject  placed  in  the 
class,  as  suggests  the  necessity  or  propriety 
of  different  legislation  with  respect  to  the 
same.  Lavallee  v.  St  P.,  M.  &  M.  Ry.  Co.,  40 
Minn.  249,  41  JJ.  "W.  974t.  The  act  cannot  be 
confined  to  the  primary  products  of  petrole- 
um, viz.,  kerosene  oil,  gasoline,  and  other  oils 
of  similar  character.  No  rule  of  construction 
is  better  established  than  this :  When  an  act 
is  expressed  in  terms  which  are  plain,  and 
not  ambiguous,  it  must  be  taken  in  Its  ordi- 
nary meaning,  and  there  is  nothing  to  con- 
strufc  There  Is  no  uncertainty  or  ambiguity 
whatever  in  the  language  of  this  act  All 
products  of  the  substance  are  included,  and 
if  it  had  been  the  intention  to  make  a  dis- 
tinction between  the  primary  products  and 
the  so-called  by-products,  it  would  have  been 
a  very  easy  matter  to  so  express  it 

The  majority  practically  concede  that  all 
products  of  petroleum  are  included  within  the 
meaning  of  the  act  but  invoke  the  rule :  "One 
who  is  deprived  of  no  privilege  will  not  be 
heard  to  question  the  validity  of  a  statute 
upon  the  ground  that  it  destroys  the  privi- 
leges of  others."  This  rule,  and  the  cases 
cited  in  the  majority  opinion  in  support  of  it 
have  no  application  to  the  question  before  the 
court  So  the  doctrine  that  a  statute  may  be 
enforced  in  so  far  as  it  is  valid  has  no  appli- 
cation whwe  the  act  is  an  entirety.  In  cases 
sustaining  that  proposition  certain  expressed 
parts  are  separable  and  complete  in  them- 
selves, and  the  invalid  parts  may  be  disre- 
garded. The  majority  have  furnished  sufB- 
cient  authority  in  support  of  that  rule  in  the 
cases  cited.  Harlln  v.  Schafer,  169  Ind.  1, 
81  N.  E.  721;  Lee  ▼.  Tucker,  130  Ga.  43,  60 
S.  E.  164;  District  of  Columbia  v.  Green,  29 
App.  Cas.  D.  C.  296.  To  which  may  be  added 
Diamond  Glue  Co.  v.  U.  8.  Glue  Co.,  187  U.  S. 
611,  23  Sup.  Ct  206.  47  L.  Ed.  828.  The  case 
of  Lavallee  v.  St  P.,  M.  &  M.  Ry.  Oo.,  su- 
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pn,  la  antliorlty  for  no  BoCh  i»opo8ltion.  It 
was  there  held  that  chapter  13,  Laws  1887, 
making  railroad  companies  liable  to  an  em- 
ployfi  for  Injuries  by  the  negligence  of  a  co- 
employe,  applied  only  to  those  empIoy£B  en- 
gaged In  operating  railroads.  The  court  held 
that  the  purpose  of  the  act  was  manifest  from 
Its  tarns.  It  was  (or  the  benefit  of  employes 
Migaged  in  the  hazardoos  business  of  oper- 
ating railroads,  and  not  of  employes  in  that 
part  of  the  busineBS  not  hazardou&  It  was 
apparent  from  the  act  itself  that  the  Legis- 
latare  was  dealing  with  those  employes  only 
who  were  engaged  in  dangwons  work.  There 
was  no  other  reason  for  excepting  in  the  pro- 
viso "employes  while  engaged  In  the  construc- 
tion of  a  new  road,  or  part  thereof,  not  open 
to  public  trayel  or  use." 

If,  from  the  language  of  the  act  now  un- 
der consideration,  it  was  apparent  that  the 
Iieglslature  was  dealing  with  kerosene  and 
oils  handled  in  a  similar  manner,  then  the 
principle  of  construction  applied  in  the  La- 
-vallee  Case  would  be  applicable.  But,  when 
the  intention  is  plainly  expressed,  we  are  not 
at  liberty  to  speculate  about  wliat  the  Legis- 
lature may  have  intended.  The  terms  of  this 
act  are  explicit,  and  include  all  products  of 
petroleum.  The  act  is  an  entirety,  and  in- 
capable of  separation,  and  is  an  invalid  law, 
because  a  wrong  classification  is  adopted;  and 
It  cannot  be  made  yalid  by  excluding  those 
products  which  the  Legislature  purposely  in- 
serted. 


WHITE  V.  MI^fNBAPOLXS  *  E.  R.  RT.  CO. 
(Supreme  Court  of  Minnesota.    May  27,  1910.) 

(Byllabiu  hy  fJie  Court.) 

1.  Cabbiebs  (I  108*)— Injubt  to  Fbeioht— 

IdABiLrrr  fob  Neouokkce. 

Defendant,  although  operating  a  meagerly 
equipped  railway,  assumed  the  duties  of  a  com- 
mon carrier  of  freight  and  passenKers,  and  is 
liable  for  injuries  caused  by  Its  negligence  in 
the  performance  of  its  duties. 

[Ed.    Note.— For   other    cases,   see   Carriers, 
Dec.  Dig.  !  108.»] 

2L  Cabbiebs   (I   116*)— Delay  of  rBEioHr— 

Duty  or  Cabbieb. 

A  carrier  Is  not  an  Insurer  against  dam- 
ages to  freight  from  changes  in  temperature, 
unless  the  circumstances  in  which  the  trans- 
portation is  undertaken  impose  upon  the  car- 
rier that  obligation ;  but  if,  after  acceptance 
of  the  freight,  its  transportation  Is  delayed,  the 
carrier  mast  use  reasonable  care  to  protect  it 
during  the  delay. 

(Ed.    Note.— For   other   cases,   see   Carriers, 
Dec.  Dig.  {  116.»] 

&  Cabbiebs  (I  106*)— Delay— Dahaoes. 

The  evidence  fairly  presented  questions  of 
fact  for  the  jury,  and,  taking  the  charge  as  an 
entirety,  the  jury  were  properly  instructed  by 
the  court 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Dec.  Dig.  i  105.*] 

Appeal  from  District  Court,  Itasca  County ; 
B.  F.  Wri£^t,  Judge. 


Action  by  R.  B^  White  against  the  .Minne- 
apolis &  Rainy  River  Railway  Company. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

R.  J.  Powell,  for  appellant.  W.  B.  Rowe, 
for  respondent 

O'BRIEIN,  X  On  November  29, 1906.  plaln- 
titt  delivered  to  defendant  for  carriage  a  car 
load  of  vegetables.  The  vegetables  were  in 
an  ordinary  box  car  belonging  to  a  connecting 
company,  and  at  the  time  of  the  delivery 
were  transferred  from  the  tracks  of  that 
company  to  defendant's  yard  at  Deer  River. 
On  the  same  day  plaintiff  had  assembled  a 
large  crew  of  men  at  Deer  River,  for  whom 
and  his  general  camp  supplies  he  desired  pas- 
sage to  a  i>oint  upon  defendant's  line  of  road 
where  be  was  about  to  commence  logging 
operations.  About  this  time  a  portion  of  de- 
fendant's track  crossing  a  swamp,  or  what 
is  known  in  local  parlance  as  a  "muskeg," 
became  submerged,  ice  formed  above  the 
rails,  and  traffic  was  suspended  antil  a  tem- 
porary track  was  constructed  around  the 
swamp.  This  occupied  four  days,  and  when 
the  vegetables  arrived  at  the  point  of  desti- 
nation they  were  found  to  be  frosen.  Plain- 
tiff's first  cause  of  action  was  for  the  value 
of  such  portion  of  the  vegetables  as  were  de- 
stroyed by  freezing.  By  tbe  second  cause  of 
action  plaintiff  sought  to  recover  the  wages 
paid  the  crew  of  men  conq>elled  to  remain 
Idle  at  Deer  River  and  the  cost  of  the  board 
and  lodging  famished  them  during  that  peri- 
jod.    O^e  jury  gave  plaintiff  a  verdict 

The  complaint  alleged  the  defendant  was  a 
railway  corporation  engaged  in  the  carriage 
and  transportation  of  frel^t  and  passengers 
for  hire.  The  answer  admitted  this  allega- 
tion, so  that  while  it  la  quite  apparent  from 
the  record  that  the  defendant  company  con- 
trols a  rather  meagerly  equipped  railway,  it 
must,  under  the  pleadings,  be  held  to  the  re- 
sponsibilities of  a  common  carrier.  The  plain- 
tiff introduced  evidence  to  show  that  the 
freight  was  unconditionally  delivered  by  him 
to  the  defendant  for  transportation,  while 
the  defendant  claimed  It  fully  informed  the 
plaintiff  of  the  sinking  of  its  tracic,  and  re-' 
ceived  the  freight  upon  condition  that  it 
would  be  required  to  transport  It  only  when 
its  roadway  was  repaired  sufllclently  to  en- 
able it  to  operate  trains  upon  it  and  that  it 
did  not  nndertake  to  care  for  the  perishable 
freight  in  the  meantime.  There  was  testi- 
mony that  the  temperature  lowered  during 
the  time  the  freight  was  awaiting  transporta- 
tion, and  plaintiff  made  some  attempt  by 
maintaining  an  oil  stove  in  the  car,  to  keep 
the  v^etables  from  freezing,  so  that  under 
all  of  the  evidence  it  became  a  question  for 
the  jury  to  say  what  the  contract  was  and 
whether  or  not  the  defendant  carried  out  its 
undertakings. 
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Tbe  tefeadant  Insiata  that  tbe  glnking  of 
Us  traok  waa  aa  ftverwhelmlng  and  nnexpect- 
«a  ocomrenoe  wtilcb  It  could  not  prevent, 
and  that  It  was  therefore  relieved  from  re- 
BponBlbility  by  a  catastrophe  which  la  to  be 
attributed  t»  the  act  of  God.  The  plaintiff, 
upon  the  other  hand,  claimed  that  the  track 
was  anbmerged  because  of  the  Insufflclency 
of  the  r»adbed  supporting  It  The  court  cor- 
rectly instructed  the  jury  as  to  the  character 
odT  a  catastrttphe  whlcA  Is  to  be  attributed  to 
the  act  of  God,  and,  while  we  greatly  doubt 
that  the  evtdence  la  this  case  would  support 
a:  flndtng  tha't  the  sinking  of  defendant's  track 
was  without  fanlt  or  negligence  upon  its  part, 
that  questtan  is  not  before  us,  because  of  the 
adverse  finding  upon  that  point  necessarily 
Implied  by  the  verdict  of  the  Jury. 

Defendant  assigns  as  error  that  portion  of 
tjhe  Charge  In  which  It  is  stated  that  the  de- 
fendant became  an  insurer  of  the  freight  in- 
trusted ts  tt  from  the  time  It  was  received, 
apd  that  It  was  its  duty  to  deliver  the  prc^- 
«jky  ta  tbe  plaintltf  at  the  point  of  destination 
in  as  good  condition  as  it  was  when  received. 
!thlB  is  a  correct  statement  of  abstract  law, 
but,  as  applied  to  .this  case,  would,  If  stand- 
Itag  alone,  be  so  Insufflclent  as  to  necessarily 
be  held  erraoeoas.  A  railway,  by  its  contract 
to  safefy  carry,  daes  not  insure  perishable 
fireigtat  agalnat  the  effect  ot  temperature  en- 
<!Duntere<  ^  It  during  the  period  ordinarily 
required  f«r  its  transportation,  unless  the  clr- 
Gumstaacea  ander  which  the  contract  of  car- 
riage is  Made  are  such  as  to  imply  an  under- 
taking ta  thoit  extent  on  the  part  of  the  car- 
rier. Brennlsen  v.  Pen.  Ry.  Co.,  100  Mlnii. 
102,  110  N.  W.  362.  And  this  would  be  par- 
ticularly true  la  such  a  case  as  this,  where 
Ijtie  assuMiptlan  would  be  that  the  contract  was 
to  haul  the  property  in  the  car  transferred  to 
defendant's  yard.  Therefore,  If  this  car 
load  of  vegetables  bad  been  promptly  trans- 
ported, we  wauld  have  dlflScuIty  In  sustaining 
file  verdict,  even  though  the  vegetables  were 
fix>zen  daring  transit  But  the  car  remained 
In  the  exposed  yards  for  four  days,  during 
fljl  of  whicb  time  defendant  must  be  held  to 
have  had  passeeslon  of  it  and  Its  contents, 
and,  while  <Sie  evidence  shows  that  plaintiff 
took  some  steps  to  keep  the  vegetables  from 
b^ezing,  this  did  not  relieve  tbe  defendant 
from  its  duty  t*  use  reasonable  care  to  pro- 
tect the  freight  tt  bad  accepted.  The  court 
Correctly  lastructed  tbe  Jury  as  to  defendant's 
duties  daring  this  delay,  and,  taken  as  a 
whole,  the  charge  was  free  from  prejudicial 
error,  x>artlcularly  la  view  of  the  fact  that 
HO  inconsistency  in  It  was  called  to  the  at- 
tention »t  the  court  daring  the  trial. 

With  reference  to  the  second  cause  of  ac^ 
tlon  the  court  Instructed  the  jury  that  it  was 
the  duty  of  defendant  to  tranajMrt  the  plalu- 
tltf  and  his  men  within  a  reasonable  time,  and 
that  if  tbe  defendant  negligently  delayed 
doing  so  the  platntlflF  was  entitled  to  recover 


file  damages  whl<A  he  sostalned  by  reason  of 
such  delay.  Tbe  rale  for  compating  sncfa 
damages  was  not  stated  in  the  charge,  bat 
evidence  was  received  as  to  the  aggr^ate 
wages  paid  the  men  and  the  amount  paid  for 
their  board  and  lodging  during  this  time. 
That  fve  think,  was  the  correct  role,  and  the 
verdict  rendered  axipears  to  be  within  an 
amount  to  be  so  arrived  at 

The  evidence  as  to  the  payment  by  plain- 
tiff of  the  freight  charges,  and  of  conversa- 
tions with  defendant's  agent  in  charge  of 
its  business  at  the  place  of  shipment,  was 
properly  received. 

Order  affirmed. 


PETERSON  T.  BfERCHANTS'  ELEVATOR 

CO. 
(Supreme  Oonrt  of  Minnesota.    May  20,  1910.) 

fSyUabiu  lif  the  Court.) 

1.  Mastkb  and  Skbvant  ({{  286,  288,  280*)— 
INJUBT  TO  Skbvant— Questions  roa  Jubt. 

In  an  action  for  tbe  death  of  one  of  de- 
fendant's employ^  by  coming  in  contact  with 
uncovered  and  dangerous  machinery,  it  is  held 
that  the  questions  of  defendant's  negligence,  the 
employe's  contiibntoiy  negligence,  and  aasump. 
tion  of  risk  were  properly  submitted  to  the  jary. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J§  1O1O-1050,  106&-1132; 
Dec.  Dig.  18  286,  M^  289.»] 

2.  WiTNKssKS  (I  142*)  — CoMPETENOT  — Con- 
versations wrra.  Decedent. 

A  stockholder  In  a  corporation,  though  act- 
ing in  the  capacity  of  manager  or  superintend- 
ent, cannot  be  heard  to  give  in  evidence  a  con- 
versation with  a  deceaseid  employ^  upon  mat- 
teis  material  to  the  issues  in  litigation  against 
the  corporation  for  wrongfully  causing  his  death. 
[Ed.  Note.— ITor  other  cases,  see  Witnesses, 
Dec  Dig.  i  142.*] 

3.  Death  (S  99*)— WBONGir0i,  Death— Dam- 
ages. 

Damages  awarded  by  the  Jury  held  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  H  120-130;   Dec  Dig,  i  99.*] 

Appeal  from  District  Court,  Hennepin 
County;  David  F.  Simpson,  Judge. 

Action  by  Peter  Peterson  against  tbe  Mer- 
chants' Elevator  Company.  Verdict  for 
plaintiff.  From  an  order  denying  motion 
for  judgment  notwithstanding  the  verdict  or 
a  new  trial,  defendant  appeals.    Affirmed. 

Trafford  N.  Jayne,  for  appellant  Mead  & 
Robertson,  for  respondent 

BROWN,  J.  Defendant  was  engaged  In  op- 
erating a  grain  elevator  In  the  dty  of  Min- 
neapolis. Plaintiff's  Intestate  was  In  its 
employ  as  a  laborer,  and  was  killed  while  in 
the  discharge  of  his  duties  by  coming  in 
contact  with  an  uncovered  dangerous  ma- 
chine, and  this  action  was  prosecuted  by  his 
personal  representative  In  behalf  of  the 
next  of  kin.  A  verdict  was  returned  for 
plaintiff,  and  defendant  appealed  from  an 
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order  denying  Its  altemattye  motion  for 
Judgment  notwithstanding  the  verdict  or  a 
new  trial 

Tlie  short  facts  are  that  on  the  second 
floor  of  defendant's  elevator,  In  which  de- 
cedent was  at  the  time  of  his  death  engag- 
ed at  work,  defendant  operates  two  electric 
motors,  designated  In  the  record  as  motor 
No.  1  and  No.  2,  supplied  with  electricity 
from  outside  the  building.  Attached  to  mo- 
tor No.  2,  and  a  part  of  Its  running  gear, 
are  two  sets  of  cogwheels,  one  24  and  the 
other  6  inches  In  diameter.  A  shaft  attach- 
ed to  these  wheels  makes  900  revolutions  a 
minute,  and  the  wheels  when  uncovered 
were  a  source  of  extreme  danger  to  any 
workman  coming  In  contact  with  them.  A 
cover  had  been  provided  for  the  same  but 
was  not  attached  at  the  time  of  the  acci- 
dent The  motor  became  out  of  order,  and 
on  November  6,  1908,  was  taken  out  for  re- 
pairs, and  was  returned  and  Installed  In  the 
proper  place  on  the  19th  of  the  same  month. 
For  some  reason  It  did  not  work  properly  on 
Its  return,  and  the  cover  to  the  cogwheels 
was  not  replaced;  the  reason  for  this  ac- 
tion being  to  enable  the  employes  to  learn 
the  nature  of  the  defect  preventing  Its  prop- 
er operation.  The  cover  remained  oS  until 
the  day  of  decedent's  death,  a  period  of 
about  nine  days.  Decedent,  while  attempt- 
ing to  on  some  of  the  bearings  of  the  mo- 
tor, was  caught  In  the  cogwheels  and  almost 
Instantly  killed. 

1.  It  appearing  to  have  been  practicable, 
It  was  the  duty  of  defendant,  under  the  stat- 
utes, to  guard  or  cover  the  cogwheels,  to 
the  end  that  employSs^  engaged  in  work 
about  the  motor  might  be  protected  from  in- 
Jury.  The  court  so  charged  the  Jury,  and  of 
this  no  complaint  Is  made.  A  cover  had  been 
provided,  but  for  a  week  or  more  had  not 
been  In  place,  and  the  dangerous  part  of 
the  machine  was  exposed.  The  trial  court 
recognized  the  rightfulness  of  defendant's 
conduct  In  leaving  the  cover  off  for  the  pur- 
pose of  discovering  the  defect  in  the  mech- 
anism -of  the  motor,  but  submitted  to  the 
Jury  to  determine  whether  the  failure  to  re- 
place the  cover  within  nine  days  was  rea- 
sonable or  unreasonable,  saying,  In  effect, 
that  defendant  had  the  right  to  remove  the 
cover  for  the  purpose  stated  for  a  reasonable 
length  of  time.  In  this  view  we  discover 
no  reason  for  disagreeing  with  the  trial 
court  The  question  whether  the  machine 
was  left  uncovered  for  an  unreasonable 
time  was  properly  submitted  to  the  Jury,  and 
we  affirm  their  conclusion  that  defendant 
was  chargeable  with  negligence  in  not  soon- 
er discovering  the  defect  referred  to  and 
replacing  the  cover.  Davidson  v.  Plour  City 
Iron  Works,  107  Minn.  17,  119  N.  W.  483. 

2.  The  principal  contention  on  the  facts  is 
that  decedent  assumed  the  risks  of  working 
sbout  the  uncovered  motor,  and  therefore 
plaintiff  cannot  recover.  Our  conclusion  up- 
on this  branch  of  the  case  Is  that  tbe  ques- 


tion was  properly  submitted  to  the  Jury.  De- 
cedent had  been  In  tbe  employ  of  defendant 
for  two  or  three  months,  during  which  time 
he  had  been  engaged  in  different  k}nds  of 
work,  among  other  things  being  charged 
with  the  duty  of  oiling  the  machinery  when- 
ever directed  to  do  so,  or  whenever  In  his 
Judgment  It  was  necessary  or  proper.  He 
was,  however,  a  common  laborer,  not  a 
mechanic,  and  not  shown  to  have  been  famil- 
iar with  the  construction  and  operation  of 
the  motors  used  In  this  elevator.  Another 
servant,  one  Noren,  had  charge  of  this  par- 
ticular motor,  and  the  evidence  tends  to 
show  that  he  attended  to  the  matter  of  oil- 
ing its  various  parts  during  all  the  time  It 
remained  uncovered  up  to  the  day  decedent 
met  his  death.  On  the  morning  of  that  day 
decedent  was  set  to  work  on  the  floor  upon 
which  this  motor  was  located,  and  within 
one-half  hour  thereafter  was  killed  In  at- 
tempting to  oil  the  machine.  Tbougli  he 
was  a  man  of  mature  years,  and  had  work- 
ed about  similar  elevators  18  or  20  years, 
the  evidence  Is  far  from  conclusive  that  he 
knew  the  cover  was  off  the  motor  at  tbe 
time  he  was  killed.  Nor  Is  It  conclusive  that 
he  had  worked  about  the  motor  previously, 
or  attempted  to  oil  It,  knowing  that  the  cover 
had  been  removed.  Of  course,  when  ap- 
proaching the  machine,  he  could  by  •the  ex- 
ercise of  ordinary  care  have  discovered  the 
absence  of  the  cover;  but  whether  he  under- 
stood and  appreciated  the  dangers  Incident 
to  the  work  was,  on  the  evidence,  a  fair 
question  for  the  Jury  to  determine.  We  are 
bound  to  presume.  In  the  absence  of  evidence 
to  the  contrary,  since  he  Is  dead  and  not 
here  to  si)eak  for  himself,  that  he  exercised 
due  care  for  his  own  protection.  The  evi- 
dence Is  ample  that  he  was  caught  in  the 
machine  and  there  killed.  Hawkins  v.  Rail- 
way C!o.,  107  Minn.  245^  119  N.  W.  1070,  1135; 
Seely  v.  Tennant,  104  Minn.  854,  116  N.  W. 
648.  The  evidence  Is  not  so  conclusive  that  he 
had  a  general  knowledge  of  and  familiarity 
with  the  dangers  Incident  to  the  uncovered 
motor  to  Justify  the  conclusion,  as  a  matter 
of  law,  that  he  assumed  tbe  risks  of  his  em- 
ployment Ghrlstlanson  v.  Northwestern 
Compo-Board  Company,  83  Minn.  25,  85  N. 
W.  826,  85  Am.  St  Rep.  440;  Rase  v.  Rail- 
way Oo.,  107  Minn.  260,  120  N.  W.  360,  21 
Ia  R  A.  (N.  S.)  138.  Nor  can  It  be  said, 
as  a  matter  of  law,  that  he  was  guilty  of 
contributory  negligence.  Defendant  Is  .not, 
therefore,  entitled  to  Judgment  notwithstand- 
ing the  verdict;  and,  as  the  court  below  by 
its  order  denying  a  new  trial  has  determin- 
ed that  the  Jury  fully  and  fairly  considered 
the  evidence,  we  discover  no  reason  for  or- 
dering a  reversal  or  granting  a  new  trial. 

S.  Defendant  called  as  a  witness  one  of 
Its  stockholders,  J.  C.  Hensey,  superintend- 
ent In  charge  of  the  elevator,  and  elicited 
from  him  tbe  fact  that  some  time  prior  to 
the  accident  be  had  a  conversation  with  de- 
cedent In  reference  to  the  motor  and  the  nn- 
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covered  oogwheelB,  and  he  -waa  asked  the 
question,  "What  was  the  conTeraatlon?"  Up- 
on the  fact  appearing  that  the  wltneas  was 
a  stockholder  In  defendant  corporation,  the 
court  sustained  plaintiff's  objection  to  the 
question,  based  upon  section  4068,  BeT.  Laws 
1905,  wliich  probiblts  the  giving  in  evidence 
by  a  party  or  person  interested  in  an  action 
a  conversation  with  a  deceased  party  or 
person.  The  subject  was  referred  to  again 
later  in  the  examination  of  the  witness,  and 
he  was  asked  whether  be  said  anything  to 
decedent  about  oiling  the  motor,  and  the 
court  again  sustained  plaintUTs  objection. 
Again,  at  the  close  of  the  trial,  counsel  in- 
terrogated the  witness  further  In  referaice 
to  a  conversation  with  decedent,  the  last 
question  being,  "But  you  did  have  some 
talk  with  him  after  the  hood  had  been  taken 
off  the  gear?"  To  which  the  witness  answer- 
ed in  the  affirmative.  Upon  objection  being 
made  to  further  evidence  along  that  line, 
counsel  offered  to  show  that  the  witness 
warned  decedent  of  the  dangers  of  working 
about  the  motor  when  the  cover  was  off  and 
instructed  him  how  safely  to  oil  it  The 
court  sustained  plaintiff's  objection,  and  the 
ruling  Is  assigned  as  error. 

The  fact  that  the  witness  was  a  stockhold- 
er in  the  corporation  was  not  disputed,  and 
the  question  presented  is  whether  he  came 
within  the  provisions  of  the  statute  respect- 
ing the  admissions  of  evidence  of  conversa- 
tions with  a  deceased  person.  The  question 
does  not  require  extended  discussion.  That 
the  witness  was  an  Interested  party,  within 
the  meaning  of  the  statute,  cannot  be  seri- 
ously questioned.  He  was  a  stockholder  and 
pecuniarily  interested  in  the  result  of  the 
action — a  direct,  and  not  a  remote  or  specu- 
lative, interest  The  case  of  Perlne  v.  Grand 
Lodge,  48  Minn.  82,  60  N.  W.  1022,  Is  not  in 
point.  The  defendant  In  that  case  was  a 
mutual  benefit  association,  and  the  person 
called  as  a  witness  for  the  purpose  of  giving 
a  conversation  with  a  deceased  member,  up- 
on whose  certificate  of  membership  the  ac- 
tion was  founded,  was  not  a  member  of  the 
association  at  the  time  the  conversation  took 
'  place,  and,  though  be  was  such  when  called 
as  a  witness,  be  did  not  become  a  member 
until  after  the  death  of  the  certificate  holder, 
and  not  until  the  rights  of  the  parties  there- 
und»  liad  become  fully  vested.  His  Interest 
in  the  result  of  that  action  was  extremely 
remote,  and  not  such  as  to  come  within  the 
meaning  of  the  statute. 

We  need  not  stop  to  inquire  whether  in  an 
action  of  this  kind  a  stockholder  of  a  cor- 
poration, who  is  also  its  superintendent  and 
manager,  may  be  heard  to  testify  to  the  fact 
that  in  his  capacity  as  manager  or  superin- 
tendent he  warned  an  employ^,  since  dead, 
of  the  dangers  of  Ids  employment,  and  which 
dangers  were  the  cauae  of  his  death.  Bob- 
bins V.  Legg.  80  Minn.  419,  68  N.  W.  879. 


Such  is  not  the  question  bere  presented. 
The  examination  of  the  witness  upon  tUs 
subject  clearly  indicated  to  the  conrt  below 
that  the  warning,  if  any  was  given,  was  the 
result  of  a  conversation  with  decedmt  The 
witness,  on  the  occasions  when  the  subject 
waa  under  inquiry,  was  asked  whether  he 
had  a  conversation  or  talk  with  decedent, 
and,  upon  an  aflSrmative  answer  being  given, 
finally  made  the  offer  to  show  tlie  warning; 
and  though  at  (me  point  in  the  examination 
of  the  witness  counsel  stated  that  he  did 
not  Intend  to  show  a  conversation,  it  ia  clear 
that  the  "warning"  was  in  fact  a  part  of  a 
conversation  and  was  properly  excluded. 

4.  Defendant  also  contends  that  the  dam- 
ages awarded,  $5,000,  are  excessive,  and  that 
for  that  reason  a  new  trial  should  be  grant- 
ed. In  this  we  do  not  concur.  Decedent 
was  an  industrious  man,  with  a  wife  and 
several  children,  a  number  of  whom  were 
minors,  and  had  a  natural  expectancy  of  life 
for  about  19  years,  and  was  earning  a  com- 
petency of  $2.26  per  day.  The  tiial  court 
has  approved  the  amoimt,  and  we  do  not 
feel  Justified  in  interfering  with  the  conclu- 
sion there  reached.  Bolinger  v.  Railway 
Co.,  36  Minn.  418,  31  N.  W.  866,^  1  Am.  St 
Bep.  680;  Johnson  v.  O.  A.  Smith  Lumber 
Co.,  99  Minn.  348,  109  N.  W.  810. 

We  have  fully  considered  all  other  assign- 
ments of  error,  and  discover  no  reason  for 
reversing  the  order  of  the  court  below. 

Order  aflirmed. 


STATE  V.    SCHBEIBEB. 
(Supreme  Court  of  Minnesota.    May  27,  1910.) 

(Byllabu*  by  the  Court.) 

1.  HoMicioE    (g    253*)  —  BviDKNCB  —  Sum- 

CIENCY. 

In  a  prosecution  for  mnrder  in  the  fint 
degree,  it  Is  kcid  that  the  death  of  the  person 
charged  In  the  indictment  to  have  been  killed 
was  snfiiciently  established  by  direct  proof,  with- 
in the  meaning  of  the  statntes,  and  that  the  evi- 
dence jaBtified  the  Jury  in  finding  defendant 
guilty  of  the  crime. 

lEd.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  253.*] 

2.  CannRAi,   Law   (|  941*)  — New   Trial -^ 

NEWLT  DISCOVEBED    E^rlDENCE. 

No  errors  were  committed  on  the  triiil, 
and  the  court  did  not  abuse  its  discretion  in 
denying  defendant's  motion  for  a  new  trial, 
based  on  the  ground  of  newly  discovered  evi- 
dence. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2328-2330;  Dec  Dig.  { 
941.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty ;  Hom6r  B.  Dibell,  Judge. 

William  Schrelber  was  convicted  of  mur- 
der. From  an  order  denying  a  new  trial,  be 
appeala    Affirmed. 

Boss  &  McKnight,  for  appelant  George 
T.  Simpson,  Jotm  H.  Norton,  and  Warren  E. 
Greene,  for  the  Stata 


•For  other  euei  se«  wma  topic  and  Mction  NUMBER  In  Sec.  A  Am.  Digs.  UOT  to  data,  A  Reporter  Isdsxti 
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BBOWN,  X  Defendant  was  convicted  of 
tbe  murder  of  Frank  Massopust,  and  appealed 
from  an  order  denying  a  new  trial.  The  rec- 
ord and  aaslgnments  of  error  present  for  con- 
sideration tbe  questions  (1)  whether  the  erl- 
dence  produced  by  the  state  was  sufficient  to 
Justify  a  conviction;  (2)  whether  the  court 
below  erred  In  overruling  defendant's  objec- 
tion to  the  admission  of  certain  evidence; 

(3)  whether  the  county  attorney  on  the  trial 
was  guilty  of  prejudicial  mlscondud;;  and 

(4)  whether  the  trial  court  erred  In  not 
granting  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  We  dispose  of  tbe  ques- 
tions In  the  order  stated. 

1.  As  correctly  stated  by  counsel  for  de- 
fendant, it  was  incumbent  upon  the  state,  in 
order  to  Justify  a  conviction,  first  to  establish 
by  direct  proof  the  fact  that  Frank  Masso- 
pust, tbe  person  alleged  to  have  been  killed, 
came  to  a  violent  death  at  the  hands  of  some 
third  person ;  second,  to  establish  by  evidence 
beyond  a  reasonable  doubt  that  defendant 
killed  him.  A  careful  consideration  of  the 
record,  which  is  very  voluminous,  fully  satis- 
fies us  of  the  BUfliciency  of  the  evidence  in 
both  respectB.  Massopust  was  a  young  man 
of  good  habits  and  in  good  health.  He  was 
unmarried,  and  Uved  upon  a  claim  some  20 
miles  from  any  village  or  dty,  when  not  en- 
gaged elsewhere  at  bis  trade  as  a  carpenter. 
He  had  several  neighbors,  also  residing  upon 
claims;  the  nearest  being  defendant  Mas- 
sopust was  prosperous,  and  saved  his  money, 
having  a  considerable  sum  on  deposit  in  one 
of  the  banks  in  the  dty  of  Virginia,  St  Louis 
county.  On  August  20,  1907,  he  made  a  de- 
posit in  that  bank  and  received  a  certificate 
therefor  in  the  sum  of  $329.25.  On  February 
4,  1908,  he  surrendered  an  old  certificate  to 
the  bank  for  $271,  receiving  In  return  $60  In 
money  anid  a  new  certificate  for  $211.  Fol- 
lowing this,  he  returned  tx>  his  dalm,  taking 
with  him  these  certtflcates,  and,  so  far  as  the 
record  eftiow^,  the  money  also,  where  he  re- 
mained visiting  his  neighbors  and  attending 
to  his  affairs  until  the  day  of  his  death,  Feb- 
ruary 9,  190S.  Several  dandng  partiecT  were 
given  by  the  neighbors,  all  of  which  he  at- 
tended, and  appeared  in  the  best  of  health 
and  spirits.  He  gave  a  dance  at  his  own  cab- 
in a  few  days  before  bis  death,  and  defendant 
was  present,  with  the  other  people  of  the 
iielgld>orhood.  He  was  at  home  on  Sunday, 
February  9tli,  tbe  day  of  bis  death,  and  was 
visited  in  tbe  afternoon  by  a  neighbor  named 
George  Carter,  who  remained  at  the  cabin  un- 
til about  5  o'clock  in  tbe  afternoon.  At  this 
time  Massopust  was  Jovial  and  pleasant  and 
presmted  no  signs  of  discontent  or  ill  health. 
As  Carter  left  for  bis  home,  Massopust  re- 
marked: "When  you  come  back  from  run- 
ning tbe  mill,  we'll  have  another  little  dance." 
This  was  the  last  seen  of  Massopust  alive  by 
any  person  except  defendant 

At  8  o'dock  that  evening,  two  gunshots 
were  beard  by  some  of  the  neighbors  coming 
from  tbe  direction  of  Massopust's  cabin.    At 


about  10  o'dod;  a  fire  was  discovered  by  Mrs. 
John  Carter,  wife  of  the  brother  of  the  wit- 
ness George  Carter,  already  referred  to,  and 
her  husband  and  George  Carter  immediately 
started  out  to  learn  its  whereabouts.  They 
A)und  the  Massopust  cabin  nearly  consumed 
by  fire.  Massopust  not  being  found  about  the 
premises,  they  proceeded  to  the  neighbors  in 
search  of  him,  to  apprise  him  of  the  fact  that 
his  cabin  was  on  fire.  They  first  called  at 
defendant's  residence  and  inquired  whether 
Massopust  was  there.  Defendant's  wife  ap- 
peared at  the  door  and  stated  in  response  to 
the  inquiry  that  he  WEis  not  Defendant  him- 
self did  not  appear  at  this  time.  They  then 
proceeded  to  O'Toole's,  another  neighbor,  ad- 
vising him  of  the  fire,  and  the  three  men  thra 
started  on  the  return  to  tbe  scene,  calling 
again  at  defendant's,  whom  they  then  found 
at  home.  He  proceeded  with  them  to  the  fire, 
which  bad  gained  sudi  headway  that  it  was 
Impossible  to  discover  whether  Massopust 
was  within  the  building ;  and,  supposing  the 
fire  to  have  been  acddental,  and  that  Masso- 
pust had  gone  to  some  of  the  neighbors  fur- 
ther away,  they  returned  to  their  homes, 
agreeing  to  meet  again  the  next  foreno<Mi. 
On  the  following  morning  they  met  at  the 
scene  of  the  fire,  aitd  then  discovered  in  the 
ruins  the  remains  of  a  human  body,  so  charr- 
ed and  burned  as  to  be  wholly  unrecognizable. 
The  legs,  arms,  and  head  had  been  entirely 
consumed.  The  trunk  only  remained.  The 
coroner  was  notified,  and  on  his  appearance 
an  investigation  was  made,  and  what  remain- 
ed of  tbe  body  examined,  as  well  as  it  could 
be  under  the  circumstances.  Upon  and  across 
the  body,  with  the  muzzle  reaching  above  tbe 
slhoulder,  lay  Massopust's  gun.  At  the  side 
of  the  remains  was  found  his  watch,  which 
had  stopped  at  9 :20  o'dock.  Near  tbe  watch 
was  also  found  an  Odd  Fdlows'  pin,  subse- 
quently Identified  as  one  owned  and  worn  by 
Massopust  The  body  was  subsequently  turn- 
ed over  to  tbe  brother  of  the  deceased  and 
conveyed  to  New  Ulm,  his  former  home, 
where  it  was  buried. 

These  facts  are  uncontradicted,  and  leave 
no  doubt  of  the  fact  that  the  remains  of  the 
human  body  f<ound  in  the  ruins  of  the  fire 
were  those  of  Frank  Massopust  the  person 
alleged  in  the  indictment  to  have  been  killed. 
This  conclusion  Is  confirmed  by  the  further 
fact  that  no  other  person  in  the  neighborhood 
was  missing  at  the  time,  no  strangers  bad 
been  about  and  since  the  fatal  nlgl)t  Mas- 
sopust has  never  been  seen.  We  have  no  dif- 
ficulty, on  this  showing,  in  afBrming  the  con- 
tention of  the  state  that  the  deatb  of  Frank 
Massopust  was  shown  by  direct  proof,  within 
tbe  meaning  of  the  law.  Commonwealth  v. 
WUliams,  171  Mas&  461,  60  N.  R  1035;  BudI 
V.  State,  104  Wis.  132;  People  v.  Palmer,  109 
N.  y.  110,  16  N.  B.  529,  4  Am.  St  Rep.  423; 
Paulson  ▼,  State,  118  Wis.  89,  94  N.  W.  771. 

2.  Did  Massopust  come  to  a  violent  death 
at  tbe  hands  of  some  third  person?  That 
such  is  tbe  fact  seems  from  the  evidence 
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clear.  As  already  noted,  be  was  a  young  man 
of  good  bablts,  Industrious,  prosperons,  and 
bad  accumulated  a  considerable  sum  of  mon- 
ey, wblcb  he  had  on  d^x>slt  in  the  bank,  and 
the  evidence  furnishes  no  reasonable  basis 
for  concluding  that  he  killed  himself.  It 
contains  no  suggestion  that  be  was  weary  of 
life ;  on  the  contrary.  It  fairly  appears  that 
be  was  satisfied  and  contented.  Defendant 
offered  some  evidence  on  the  trial  for  the 
purpose  of  showing  bis  insanity,  from  whlcb 
an  inference  of  possible  suicide  might  be 
drawn ;  but  we  find  this  evidence  wholly  in- 
sufSdent  to  Justify  such  a  conclusion.  One 
Item  of  testimony  offered  for  this  purpose  was 
to  the  efCect  that  a  day  or  so  following  a 
dancing  party  Massopnst  had  given  his  neigh- 
bors, a  short  time  before  his  death,  he  appear- 
ed at  the  residence  of  bis  neighbor,  O'Toole, 
and  offered  to  pay  Mrs.  O'Toole  for  a  cake 
she  had  made  and  furnished  blm  on  that  oc- 
casion. Mrs.  O'Toole  declined  to  accept  the 
proffered  payment,  and  It  is  claimed  Masao- 
pust  felt  somewhat  disturbed  thereby  and  ap- 
I>eared  to  the  witness  as  strange  and  unusual. 
However,  at  the  request  of  the  O'Tooles,  he 
Joined  them  In  a  g^ame  of  cards  and  remained 
at  their  home  for  several  hours.  We  fall  to 
discover  In  this  incident  any  evidence  of  in- 
sanity whatever.  The  otber  act  of  Massopust 
claimed  in  the  motion  for  a  new  trial  to  in- 
dicate unsoundness  of  mind  seems  of  less  sig- 
nificance even,  and  need  not  be  mentioned. 
Aside  from  the  circumstances  tending  con- 
clusively to  negative  suicide,  there  are  items 
of  proof  strongly  supporting  the  contention 
of  the  state  that  he  was  shot  and  killed,  and 
the  house  set  on  fire  for  the  purpose  of  con- 
cealing the  crime.  Of  course!  in  the  condition 
of  the  body  after  the  fire,  this  could  not  be 
demonstrated  to  a  certainty;  but  the  evi- 
dence presently  to  be  mentioned  Justifies  that 
conclusion.  After  the  coroner  reached  the 
scene  be  made  a  cursory  examination  of  the 
remains,  and  discovered  in  the  chest  of  the 
body  a  large  hole  about  the  size  of  a  man's 
flst,  to  which  no  particular  attention  was  paid 
at  the  time;  all  proceeding  on  the  theory 
that  some  accident  had  befallen  Massopust. 
Subsequently  the-  body  was  exhumed  and  a 
more  careful  examination  made.  Tbe  bole 
in  the  chest  was  closely  examined,  and  it  was 
found  that  a  piece  of  the  sternum,  about  an 
Inch  in  length,  was  gone,  and  that  the  ribs 
about  the  hole  were  broken  and  partly  car- 
ried away.  This  clearly  indicated  violence 
from  the  rear  of  the  body,  and  that  tbe  wound 
was  caused  by  gunshots  fired  Into  the  back. 
However,  the  back  was  so  charred  and  burn- 
ed that  it  was  impossible  to  discover  the  en- 
trance of  the  bullet  from  that  quarter,  yet 
the  character  of  the  wound  in  the  chest  clear- 
ly indicated  such  to  have  l)een  the  fact  Up- 
on this  examination  of  tbe  body  there  was 
also  found  a  blood  clot  in  the  left  pleural 
cavity,  extending  from  tbe  third  rib  to  the 
diaphragm,  about  three  Inches  in  depth  and 
width.    The  physicians  testified  that  this  was 


formed  before  deatb,  and  that  It  could  have 
been  caused  by  a  violence  of  tbe  nature  Just 
suggested,  a  gunshot  through  the  body.  While 
it  is  true  that  they  also  testified  that  the 
clot  might  have  been  formed  from  other  caus- 
es, certain  diseases,  there  is  no  evidence  that 
Massopust  was  afflicted  with  any  of  the  ail- 
ments mentioned;  on  the  contrary,  his  good 
health  affirmativ^  appears.  The  conclusion 
that  tlie  clot  of  blood  was  formed  as  the  re- 
sult of  the  gunshot  fired  into  the  back  of  Mas- 
sopust and  passing  entirely  through  the  body 
was,  in  our  opinion,  fully  Justified,  and  from 
that  and  the  other  facts  stated  it  sufficiently 
appears  that  Massopust  came  to  a  violent 
death  at  the  hands  of  some  person  oQier 
than  himself. 

3.  We  come,  then,  to  the  question  whether 
the  evidence  shows  beyond  a  reasonable 
doubt  defendant's  guilt  of  bis  murder.  We 
shall  enter  into  no  extended  discusalon  of 
the  evidence  upon  this  question,  nor  attempt 
to  point  out  all  tbe  incriminating  facts,  or 
the  inferences  and  conclusions  which  might 
legitimately  be  drawn  by  the  Jury  from  tbo 
various  circumstances  presented  by  the  evi 
deuce,  but  will  limit  the  opinion,  in  tbe  main, 
to  a  general  statement  of  some  of  tbe  princi- 
pal facts,  from  which  it  is  believed  a  suf- 
ficiently clear  understanding  of  the  case  may 
be  had.  The  evidence  tending  to  connect  de- 
fendant with  the  crime,  though  entirely  cir- 
cumstantial, points  with  reasonable,  if  not 
unerring,  certainty  to  him  as  the  perpetrator 
of  the  deed.  On  the  evening  of  tbe  fire,  and 
after  the  discovery  of  the  same,  the  Carters 
went  in  search  of  Massopust  to  Inform  him 
of  the  fact,  believing  that  he  was  at  some  of 
the  neighbors.  They  first  called  at  defend- 
ant's residence,  and  his  wife  stated  that  Mas- 
sopust had  not  been  there  that  evening.  De- 
fendant did  not  appear.  Without  Informing 
defendant's  wife  of  the  fire,  they  proceeded 
to  the  next  neighbor,  O'Toole,  and  aroused 
him.  This  witness  accompanied  tbe  Carters 
back  to  tbe  fire,  and  on  their  way  they  again 
called  at  defendant's  home,  and  defendant 
himself  promptly  answered  their  knock  at 
the  door.  This  was  about  20  minutes  after 
their  first  call.  Tbe  witnesses  say  that  a 
light  was  then  burning  on  the  table  In  tbe 
front  room,  whereas  there  was  no  light  when 
they  first  called.  They  also  say  that  when 
defendant  came  to  tbe  door  he  "looked  as 
white  as  a  sheet"  They  then  communicated 
to  blm  tbe  fact  that  Massopust's  cabin  was 
on  fire,  and  their  fears  that  Massopust  might 
be  in  tbe  burning  ruins.  At  this  Information, 
defendant's  wife  uttered  an  exclamation  of 
horror,  and  defendant  sternly  commanded 
her  to  "shut  up."  Defendant  accompanied 
tbe  others  to  the  scene  of  the  fire ;  but  It  had 
gained  such  headway  that  nothing  could  l>e 
seen  within  the  building. 

Defendant  pointed  out,  ttowever,  to  the 
other  parties,  what  seemed  to  blm  the  body 
of  Massopust;  but  the  others  could  see  noth- 
ing through  the  flames  to  confirm  his  diacor- 
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«i7.  It  la  flomewhat  elgnlflcant  that  the 
next  momlog,  after  the  fire  was  entlrel7  out, 
the  body  of  Masaopuat  was  found  precisely 
at  the  point  indicated  by  defendant.  On 
the  day  after  the  fire,  def^idant  remarked 
to  O'Toole,  and  perhaps  others,  that  he  "was 
:trlad  he  was  not  the  first  person  to  dlscoyer 
the  fire;  that  George  Carter  was  not  only 
the  last  person  to  see  Massopust  allTe,  but 
the  first  to  know  of  the  fire."  He  repeated 
such  statements  to  O'Toole  so  often  that  the 
latter  became  out  of  patience  and  rebuked 
him.  This  circumstance  tends  strongly  to 
■corroborate  the  theory  of  the  state  that  de- 
fendant's mind  and  conscience  were  trou- 
bling him,  and  that  he  was  endeaTorlng  to 
throw  suspicion  upon  George  Carter,  for  at 
that  time  no  one  save  defendant  suspected 
tbat  murder  had  be^i  committed.  All  sup- 
posed and  believed,  and  so  expressed  them- 
fielres,  that  some  accident  had  befallen  Ma»- 
sopust  Prior  to  the  death  of  Massopust,  de- 
fendant was  practically  without  money,  and 
8o  stated  his  condition  to  sereral  of  his 
neighbors.  Immediately  afterward  he  bad 
money,  and  expended  it  openly.  He  bought 
a  cow  in  a  day  or  so,  paying  $40  in  cash. 
George  Carter,  on  a  trip  to  town,  brought 
him  a  bill  of  groceiles,  and  defendant  paid 
blm  the  sum  of  $16.  The  Sunday  following 
tbe  murder  of  Massopust,  defendant  otFered 
to  buy  a  Bible  at  the  chnrch,  and  tendered 
a.  $20  gold  piece  in  payment. 

We  digress  at  this  point  for  the  purpose  of 
disposing  of  the  only  assignment  of  error  chal- 
loigli^  any  of  the  rulings  of  the  court  on  the 
-trial.  A  few  days  before  the  murder  Mas- 
sopust tiad  received  from  the  bank  in  Vir- 
ginia $60  In  money  and  a  new  certificate  of 
'deposit  The  state  sought  to  prove  in  what 
■currency  the  money  was  paid  to  him.  The 
ofiScer  of  the  bank  was  unable  to  say,  but, 
over  defendant's  objection,  testified  tbat 
about  SO  per  cent,  of  the  money  paid  out  at 
the  bank  was  in  gold  and  silver.  Defendant 
complains  of  ttiis  evidence  as  substantially 
prejudicial.  In  this  we  do  not  concur.  We 
discover  no  error  in  the  admission  of  the 
testimony.  It  tended  to  show  that  Massopust 
had  some  gold  In  hia  possession  at  the  time 
be  was  killed,  and  that  the  gold  exhibited  by 
defendant  In  payment  of  the  Bible  he  sought 
•  to  buy  was  taken  from  the  person  of  Mas- 
sopust by  defendant  after  he  had  shot  and 
killed  him. 

Resuming  the  narrative  from  the  point  of 
digression,  we  find  that  a  suspicion  of  foul 
play  soon  spread  through  the  neighborhood, 
and  because  of  defendant's  sudden  acquisi- 
tion of  money  the  suspicions  were  directed 
towards  him.  One  of  the  neighbors,  a  Mrs. 
Cantwell,  had  made  some  pointed  remarks; 
and  defendant  went  to  Dulnth  and  retained 
the  county  attorney  to  prosecute  an  action 
against  her  for  slander.  This  was  on  the 
1st  of  April,  following  the  murder.  Nine 
days  lator,  on  April  9th,  defendant  ai>peared 
at  Washburn,  in  the  state  of   Wisconsin, 


under  the  name  of  Prank  Massopnst,  tbe 
dead  man,  and  entered  into  negotiations  with 
parties  at  that  time  for  the  purchase  of  a 
tract  of  land.  He  passed  himself  off  as  Mas- 
sopust, and  produced  in  payment  of  tbe  land, 
the  consideration  of  which  was  $300,  one  of 
tbe  certificates  of  deposit  Issued  and  deliv- 
ered to  Massopust  in  his  lifetime  by  the  Vir- 
ginia bank.  He  produced  the  older  of  tbe 
two  certificates,  the  one  for  $329.  This  he 
delivered  to  the  Bayfield  County  Bank  for 
collection.  Indorsing  on  the  back  thereof  the 
name  of  Frank  Massopust  The  bank  then 
advanced  him  upon  tbe  certificate  the  sum 
of  $75;  the  agreement  being  that  the  balance 
should  be  applied  toward  tbe  land  bargained 
for,  the  deed  for  which  was  to  be  delivered 
when  the  Virginia  bank  honored  the  certifi- 
cate. The  certificate  was  duly  transmitted 
to  the  Issuing  twnk  at  Virginia,  and  the  offi- 
cers thereof,  upon  inspection,  promptly  de- 
clared the  signature  of  Massopust  a  forgery 
and  refused  payment  Defendant  was  snbse- 
quently  arrested,  charged  with  the  forgery, 
and  lodged  In  jail.  The  Wisconsin  parties, 
with  whom  defendant  negotiated,  were 
brought  over,  and  positively  Identified  him 
as  the  person  who  had  signed  Massopust's 
name  on  the  back  of  tbe  certificate  and  had 
delivered  it  in  part  payment  for  the  land  he 
had  bargained  for.  They  also  declared  that 
defendant  bad,  while  in  Wisconsin,  passed 
himself  off  as  Birank  Massopust,  and  all  deal- 
ings were  bad  with  him  under  that  name. 
Upon  being  confronted  by  these  parties,  de- 
fendant emphatically  denied  that  he  had 
ever  seen  eltber  of  them  before,  or  that  he 
was  In  Wisconsin  at  the  time  stated,  or  there 
or  elsewhere  had  negotiated  the  Massopust 
certificate  of  deposit. 

Defendant  on  tbe.  trial  attempted  to  ex- 
plain away  some  of  the  significant  and  in- 
criminating circumstances,  to  which  we  will 
make  brief  reference.  One  of  the  princijml 
facts  tending  to  connect  him  with  the  crime 
was  his  possession  of  the  certificates  of 
deposit,  bis  appearance  in  Wisconsin  as 
Frank  Massopust,  and  the  negotiation  of 
the  certificate  for  the  purchase  of  land  In 
Massopust's  name.  As  already  stated,  when 
confronted  with  the  Wisconsin  parties  while 
he  was  in  jail  on  the  charge  of  forgery,  he 
emphatically  denied  all  the  Wisconsin  trans- 
actions, and  persisted  therein  until  called  as 
a  witness  on  the  trial  below.  He  then  ad- 
mitted ail  the  witnesses  testified  to  on  this 
branch  of  tbe  case— admitted  the  forgery  of 

I  the  name  of  Massopust  on  the  certificate  of 

;  deposit,  and  the  negotiations  for  the  land  In 
his   name.     He   attributed  bis  change   of 

I  front  to  the  fact  tbat  be  had  experienced 
religion  while  in  confinement  in  the  county 
jail.  His  explanation  was  that  a  short 
time  before  the  death  of  Massopust,  on  the 
same  day,  Massopust  came  to  him  and  de- 
livered the  certificates  into  his  hands  for 
safe-keeping.    He  stated  that  Massopust  ex- 

i  pressed  a  fear  tliat  be  might  lose  them,  or 


Digitized  by 


Lioogle 


540 


126  NOBTHWBSTEBN  BBPOBTER. 


(Minn 


that  tbejr  vould  b«  worn  oat  or  Injured  by 
being  carried  about  In  his  pocket,  and  that, 
as  be  was  away  a  considerable  jMrtlon  of  the 
time,  be  thought  best  to  place  them  in  de- 
fendant's charge  for  safe-keeping. 

We  find  nothing  in  the  record  to  corrobo- 
rate this  claim.  Massopnat  had  not,  so  far 
as  the  record  discloses,  made  defendant  a 
confidential  friend.  He  bad  carried  on  his 
own  person  one  of  the  certificates  of  de- 
posit nearly  a  year  before  his  death,  and  it 
is  somewhat  difficult  to  understand  why  he 
should  suddenly  become  alarmed  about  the 
poBsiblllty  of  losing  than.  Moreover,  de- 
foidant  had  the  certificates  In  his  posses- 
sion from  the  time  of  the  fire  until  he  ne- 
gotiated the  one  In  Wisconsin,  yet  he  made 
no  mention  of  the  fact  to  any  person.  When 
he  met  Massopust's  brother  at  O'Toole's 
residence  two  days  after  the  fire,  he  ap- 
peared considerably  embarrassed,  and,  with 
the  certificates  in  his  pocket  or  concealed  at 
his  home,  remarked  to  the  brother,  "Frank 
Massopust  was  the  best  friend  I  ever  had, 
and  if  he  was  here  he  would  tell  you  so." 
Tet  to  the  brother  of  this  dear  friend  he 
made  no  offer  to  return  the  certificates,  but 
kept  them  secreted,  and  attempted  later  to 
turn  them  Into  money.  At  the  time  be  was 
arrested  on  the  charge  of  forgery,  whldi 
took  place  at  his  home,  he  directed  his  wife 
to  bum  the  second  certificate,  together  with 
the  receipt  for  the  one  negotiated  at  Wash- 
bum,  Wis.,  which  direction  the  wife  com- 
piled with.  If  defendant  had  come  honestly 
by  the  certificates,  as  he  claims.  It  Is  clear 
that  he  would  with  equal  honesty  have  sur- 
rendered them  apon  learning  of  the  death 
of  his  friend. 

But  counsel  suggest  that  a  sudden  impulse 
came  over  him  to  appropriate  them  to  his 
own  use,  that  an  opportQnlty  was  presented 
by  which  he  beHeved  he  could  obtain  the 
money  upon  the  certificates  without  dis- 
oovery,  and  that  the  temptation  was  too 
strong,  and  he  yielded.  We  are  not  im- 
pressed with  this  theory.  The  Jury  passed 
npon  it,  and.  In  onr  rlew  of  the  whole  rec- 
ord, properly  rejected  it  Defendant's  ex- 
planation of  his  conduct  In  parading  him- 
self at  Washburn  as  Massopust  and  baying 
land  In  his  name  was  that  he  intended  to 
make  an  investment  for  the  benefit  of  the 
estate  of  the  dead  man.  This  does  not  bai^ 
monlze  with  the  theory  of  temptation  Just 
mentioned,  and,  besides,  he  had  no  inten- 
tion of  advising  the  relatives  of  his  purpose ; 
for  he  stated  on  the  witness  stand,  in  an- 
swer to  a  question  as  to  how  he  expected 
the  estate  to  be  benefited,  that  he  thought 
the  heirs  migbt  some  time  learn  of  it  and 
then  daim  the  land.  The  honesty  and  good 
faith  of  these  explanations  were  for  the 
Jury  to  consider.  We  find  nothing  in  them 
to  Justify  the  conclusion  that  the  Jury  did 
not  rightfully  declare  him  guilty  of  the  crime 


charged,  or  which,  as  a  matter  of  law, 
would  create  a  reasonable  doubt  of  his  guilt 
Ttie  Jury  rejected  the  explanations  as  un- 
true, and  defendant's  whole  story  as  un- 
worthy of  belief,  and  we  find  no  Jostiflca- 
tlon  for  Interfering  with  their  conclusion. 

4.  Defendant  also,  assigns  as  error  the 
refusal  of  the  trial  court  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. As  remarked  by  the  trial  Judge  in 
the  memorandum  attached  to  the  order  de- 
nying a  new  trial,  there  is  nothing  of  sub- 
stance In  the  proposed  new  evidence.  In 
the  main,  it  bears  upon  the  suggested  in- 
sanity of  Massopust,  from  which  it  is  sought 
to  draw  the  inference  that  he  might  have 
committed  suidda  The  affidavits  set  out 
what  the  affiants  state  as  the  unusual  and 
strange  appearance  and  conduct  of  Masso- 
pust a  few  days  before  his  death;  the  most 
striking  or  significant  act  being  his  <M«e 
to  pay  Mrs.  O'Toole  for  the  cake.  There 
were  three  affidavits  upon  this  subject 
Though  each  of  the  affiants  stated  that  Mas- 
sopust on  the  occasion  acted  strangely,  no 
Inference  is  to  be  drawn  therefrom,  in  our 
opinion,  as  tending  to  show  Insanity  or  un- 
soundness of  mind.  At  any  rate,  it  was 
only  cumulative  of  that  offered  on  the  trial, 
and  the  court  did  not  abuse  its  discretion  in 
dmying  the  new  trial  on  that  ground.  The 
further  showing  along  this  line  was  an  affi- 
davit of  statements  claimed  to  have  be^i 
made  by  George  Carter,  a  witness  for  the 
state,  a  few  days  after  the  crime,  whldi  In- 
dicated the  opinion  or  Impression  tn  the 
mind  of  Carter  at  that  time  that  Masso- 
pust had  killed  himself.  But  this  is  not 
Important  It  may  be  conceded  that  Cbrter 
so  expressed  himself.  We  gather  from  the 
record  ttiat  foul  play  was  not  suspected  for 
some  time  after  the  murder,  and  undoubtedly 
the  nelghboiB  were  indulging  in  speculation 
on  the  subject  That  one  of  the  state's  wit- 
nesses may  have  suspected  suicide  is  not 
proper  evidence  that  such  was  the  fact 

6.  We  have  considered  the  assignment  of 
error  charging  misconduct  on  the  part  of 
the  prosecuting  attorney,  and  discover  noth- 
ing in  it  for  comment  No  ground  for  a 
new  trial  was  there  presented. 

6.  Defendant  was  given  an  eminently  fair 
trial  in  the  court  below.  His  rights  were 
protected  by  able  counsel,  who  made  every 
legitimate  effort  to  minimize  the  force  of  the 
evidence  of  the  states  and  to  account  for  the 
conduct  of  defendant  on  the  theory  of  inno- 
cence, rather  than  guilt,  and  he  has  been 
accorded  all  the  rights  guaranteed  in  such 
cases  by  the  Constitution  and  laws  of  the 
state.  Our  conclusions  are  in  harmony  with 
those  expressed  by  the  learned  trial  Judge, 
that  the  defendant's  guilt  was  shown  by 
competent  evidence  beyond  a  reasonable 
doubt,  and  his  convictlMi  must  stand. 

Order  affirmed. 
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COOPEJR  Y.  STRONGB  &  WARNER  CO. 
(Supreme  Court  of  Minnesota.    May  27,  1910.) 

(StOohu*  (y  the  Court  J 

1  Mabibr   AMD    Servant  (|   Sl'HBkiFLOT- 
'  KKMT— Chakoi  of  Position. 

A  contract  employing  one  as  manager  of  a 
^ea  department  is  violated  by  the  master  in 
reducing  a  servant  to  a  sales  clerk. ' 

[EU.  Note. — For  other  oases,  see  Master  and 
Servant,  Dec  Dig.  |  31.*] 

2.  Mastkb  and  Servant  (t  42*)— Breach  ot 
Contract  o»  E^mflotment  —  Duties  o» 
Sksvant  to  Skxk  Other  EtePLOTHENT. 

Xbe  employe  so  reduced  is  required  to  be 
reasonably  diligent  in  seeking  employment  of  a 
similar  character  to  that  contracted  for. 

[YHi.  Note.— For  other  cases,  see  Master  aad 
Servant,  Cent.  Dig.  t  V2&;  Dec.  Dig.  |  42.*] 

(Aiditionta  8vtt«lnf  f>V  Editorial  Btalf.) 

3.  Master  and  Servant  (|  42*)— Breaoh  ot 
Contract  or  EkiFLOTKENi  —  "Other  EiK- 

K-O.TMENT." 

By  "other  employment,"  as  nsed  in  the 
mie  nuking  it  the  au^  of  a  nervaot  discharged 
in  violation  of  a  contract  of  hiring  to  seek 
"other  employment,"  is  meant  employment  of  a 
character  8n<^  as  uat  in  which  he  was  employ- 
ed, or  not  of  a  more  menial  Und. 

[Ed.  Note.— For  other  cases,  sec  Master  and 
Strvant,  Cent  Dig.  §§  54-56-;  Dec  Dig.  {  42.*] 

Ai>peal  from  Mnnlclpal  Court  of  Dulutli; 
W.  h.  Windom,  Judge. 

Action  by  Maude  E.  Cooper  against  the 
Stronge  A  Warner  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Washburn,  Bailey  &  Mitchell,  for  appellant 
A.  B.  McManus,  for  respondent 

O'BRIEN,  J.  Defendant  Is  a  manufacturer 
and  retailer  of  millinery  goods.  In  part  its 
business  consists  In  maintaining  millinery  de- 
partments In  stores  located  In  different  lo- 
calities. Plaintiff  had  been  employed  by  de-, 
fendant  as  manager  of  one  of  those  depart- 
ments, maintained  by  It  in  Dubuque,  and 
claims  to  have  subsequently  entered  into  a 
contract  with  defendant  for  similar  employ- 
ment from  March  1  to  August  1,  1909,  at  a 
salary  of  $25  per  week.  In  February,  1909, 
plaintiff  was  directed  to  take  charge  of  a 
millinery  department  conducted  by  defendant 
in  a  store  at  Dulnth.  She  continued  in  that 
position  for  two  weeks,  when  she  was  super- 
seded by  another  woman,  but  requested  to 
remain  in  the  department  as  a  sales  clerk 
at  the  same  salary.  This  she  refused  to  do, 
insisting  that  her  contract  with  the  defend- 
ant was  that  she  be  employed  as  the  man- 
ager of  some  one  of  the  departments  owned 
by  the  defendant  and  offn'ed  to  accept  such 
position  In  any  locality  defendant  might  des- 
ignate. The  defendant  failed  to  furnish  plain- 
tiff with  a  position  as  manager,,  and  on  the 
trial  Insisted  that  the  contract  was  only  to 
pay  the  plaintiff  $25  per  week  between  the 
d^es  mentioned,  without  reference  to  the 
particular  grade  of  the  position  in  which  the 


plaintiff  should  be  employed.  It  farther  ap- 
peared that  plaintiff  was  offered  another  posi- 
tion as  a  saleswoman  by  another  firm  at  $20 
per  week,  which  she  refused  to  accept.  The 
action  was  tried  by  a  jury  in  the  municipal 
court  of  Duluth,  and  a  Judgment  in  plaintlfTs 
favor  was  afilrmed  on  appeal  to  the  district 
court 

The  contentions  of  the  respective  parties  as 
to  the  terms  of  the  contract  were  fully  sub- 
ipltted  to  the  jury;  but  the  Instructions  were 
to  the  effect  that  tf  the  contract  of  hiring 
was  that  plaintiff  was  to  be  employed  as 
manager,  she  was  not  required  to  accept  em- 
ployment as  saleswoman.  Defendant  claims 
this  as  error,  arguing  that  there  Is  practical- 
ly no  difference  in  such  employmmts.  Inas- 
much as  the  manager  of  the  department  acta 
also  as  a  saleswoman,  her  duties  as  manager 
being  merely  additional  responsibilities,  and 
that  relieving  the  plaintiff  of  them  Involved 
no  degrradatlon.or  loss  of  caste,  and  imposed 
upon  her  no  duties  which  were  dissimilar  to 
some  of  those  formerly  performed  by  her. 

The  authorities  seem  to  support  the  condn- 
slons  upon  this  subject  given  in  Wood's  Mas- 
ter &  Servant  i  127.  The  servant  discharged 
in  violation  of  the  contract  of  hiring,  prima 
fade  is  entitled  to  recover  the  agreed  wages 
for  the  full  term,  subject  to  his  duty  to  be 
reasonably  diligent  in  seeking  other  empk^- 
ment  of  a  similar  kind,  and,  if  obtained,  the 
compensation  received  therefor  is  to  be  de- 
ducted from  the  aggregate  agreed  amount. 
"By  other  employment  is  meant  employment 
of  a  character  such  as  that  In  which  he  was 
employed,  or  not  of  a  more  menial  kind." 
Id.  S  127;  Bennett  v.  Morton,  46  Minn.  113,  48 
N.  W.  678;  Wilkinson  v.  Black,  80  Ala.  829; 
Farrell  v.  School  District,  98  Mich.  43,  56  N. 
W.  1053 ;  Costigan  v.  Mohawk  A  Hudson  R. 
R.  Co.,  2  Denlo  (N.  T.)  609,  48  Am.  Dec.  758; 
Fuchs  T.  Koemer,  107  N.  Y.  620,  14  N.  E. 
445;  Kramer  v.  Wolf  Cigar  Store,  99  Tex. 
597,  91  S.  W.  775;  Leatherberry  t.  Odell, 
Ragan  &  Co.  (C.  C.)  7  Fed.  e4L 

Under  the  evidence  in  this  case,  we  consld- 
er  it  a  very  close  question  whether  the  posi- 
tions of  manager  and  saleswoman  in  one  of 
defendant's  departments  are  so  dissimilar 
that  an  employe,  when  tendered  the  same 
salary.  Is  not  required  to  accept  either  (Squire 
V.  Wright  1  Mo.  App.  172),  but  have  conclud- 
ed that  1'  the  master  deliberately  enters  In- 
to a  contract  providing  for  the  employment 
of  another  as  manager,  the  employe  has  a 
right  to  Insist  upon  retaining  that  grade.  In 
the  absence  of  any  showing  which  would  jus- 
tify the  master  in  reducing  the  rank  of  the 
servant  The  grade  of  the  employment  may 
have  been  the  Inducing  cause  for  this  con- 
tract When  the  change  was  proposed,  the 
season  for  obtaining  positions  of  that  char- 
acter had  advanced,  and  while^  perhaps,  a 
very  slight  cause  might  have  been  sufficient 
to  have  justified  defendant's  action,  we  think. 
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In  the  absence  of  a  showing  of  some  causei, 
the  defendant  must  be  held  to  have  broken 
the  contract 
Order  afflnued. 


SHEBOYGAN  COUNTY  v.  GAFFBON. 
(Supreme  Court  of  Wi8c<msin.    May  2i,  1910.) 

OincEBS    (t    100*)— C0I£FENBATI0N— InCKEASB 

DuBiNa  Tebm. 

St  1898,  i  698,  provides  that  the  superin- 
tendent of  BcnooU  snail  bold  o£Sce  for  two 
years  and  until  his  successor  is  qualified.  Sec- 
tion 694  provides  that  the  salary  of  any  county 
oificer  shall  not  be  increased  or  diminished  dur- 
ing his  term  of  office.  Laws  1903,  c.  307,  chang- 
ed the  time  of  electing  the  county  superin- 
tendents of  schools  from  the  fall  to  the  spring 
election,  and  provided  that  the  first  superin- 
tendent elected  under  the  new  law  should  be 
elected  in  April,  1905,  and  take  bis  office  the 
first  Monday  in  July  following,  and  that  the 
superintendent  elected  in  1902  should  continue 
in  office  until  the  date  last  named.  Beld,  that 
liaws  1903,  c.  307,  does  not  expressly  or  im- 
pliedly repeal  section  894,  nor  create  a  new  term 
of  office  for  the  old  incumbent  of  the  office  of 
county  superintendent  of  schools,  and  where  a 
county  board  in  November,  1904,  fixed  the  sal- 
ary of  the  county  superintendent  of  schools  at 
$1,200  instead  of  $1,000  as  it  had  existed  there- 
tofore, the  then  incumbent  was  not  entitled  to 
compensation  at  the  rate  of  $1,200  a  year  dur- 
ing the  extended  period  of  his  term  of  office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  {{  152-157;   Dec.  Dig.  f  100.*] 

Appeal  from  Circuit  Court,  Sheboygan 
County;   Michael  Elrwan,  Judge. 

Action  by  Sheboygan  County  against  Otto 
Gaffron.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Beversed  and  remanded. 

Edward  Volght,  for  app^ant.  M.  C.  Mead, 
for  respondent 

WINSLOW,  C.  J.  AcUon  to  recover  an  al- 
leged overpayment  of  salary.  The  facts  are 
simple.  The  defendant  was  appointed  coun- 
ty superintendent  of  schools  for  Sheboygan 
county  for  the  two-year  term  beginning  on 
the  first  Monday  of  January,  1903,  the  coun- 
ty board  having  previously  fixed  the  salary 
at  $1,000  per  annum.  In  November,  1904, 
the  county  board  fixed  the  salary  at  $1,200 
per  annum.  The  defendant  held  office  two 
years  and  six  months;  1.  e.,  until  July,  1905. 
He  was  paid  $600  for  the  last  six  months. 
Was  he  entitled  to  that  sum,  or  should  be 
have  been  paid  $500  only?  The  circuit  court 
decided  that  he  was  entitled  to  $600,  and  the 
county  appeals. 

We  think  it  clear  that  the  trial  court  erred. 
The  superintendent  of  schools,  even  though 
his  jurisdiction  be  confined  to  a  district  and 
does  not  cover  the  whole  county,  is  a  county 
officer,  and  his  term  of  office,  like  that  of 
other  county  officers,  continues  for  two  years 
and  until  hia  successor  is  qualified.  St  1898, 
i  698.  The  salary  of  no  county  officer  can 
be  increased  or  diminished  during  his  term 
of  office.     St  1898,  |  694.     The  defendant 


held  office  until  July,  1906,  because  the  Leg* 
Islature,  by  chapter  S07  of  the  Laws  of  1903, 
changed  the  time  of  electing  county  superin- 
tendents from  the  fall  to  the  spring,  and  pro- 
vided that  the  first  superintendent  elected 
under  the  new  law  should  be  elected  iu 
April,  1905,  and  take  his  office  the  first  Mon- 
day In  July  following.  This  law  also  pro- 
vided that  the  superintendent  elected  In  1902 
should  continue  in  office  until  the  last-named 
date,  but  this  latter  clause  gave  the  defend- 
ant no  new  t»m.  It  was  entirely  superflu- 
ous and  accomplished  nothing.  Under  hla 
original  appointment  his  term  ran  until  bis 
successor  was  qualified.  The  increase  of 
salary  voted  by  the  county  board  in  Novem- 
ber, 1904,  had  no  application  to  the  last  six 
months  of  his  holding  because  that  six 
months  was  a  part  of  his  original  term  of 
office  and  there  could  be  no  Increase  during 
his  term.  Chapter  307  of  the  Laws  of  1903 
neither  expressly  nor  Impliedly  repeals  the 
provisions  of  section  694  preventing  the 
change  of  salary  during  the  term. 

These  considerations  render  it  unnecessary 
to  consider  the  question  whether  under  the 
provisions  of  section  9  of  article  13  of  the 
Constitution  the  Legislature  had  the  power 
to  extend  the  term  of  defendant's  office. 
O'Connor  v.  Fond  du  Lac,  109  Wis.  233,  85 
N.  W.  327,  63  L.  B.  A.  831. 

.Tudgment  reversed  and  action  remanded, 
with  directions  to  render  judgment  for  the 
plaintiff  according  to  the  prayer  of  the  com- 
plaint 


MUNKWITZ  BBAI/TY  k  INVESTMENT 
CO.  V.  CITY  OF  MILWAUKEE. 

(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  AnVEBSE  POSBBSSION  ({  63*)— HOSTILB  POS- 
SESSION—VENDOB  AND  PDBCHABEB. 

The  continued  occupation  of  property  by 
a  grantor  without  demand  by  the  grantee  for 
possession  is  not  adverse  to  the  tatter's  title, 
but  in  subordination  thereot 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  335;   Dec.  Dig.  {  63.*] 

2.  Advebse  Possession  ({  03*)— Br  Gbantob 
After  Sale. 

Where  a  grantor  continues  in  possession  of 
land  without  demand  of  the  grantee  for  pos- 
session, the  possession  of  the  grantor  is  not  as 
owner,  but  oe  is  estopped  from  denying  his 
grantee's  title,  and  holds  as  tenant  till  he  makes 
an  explicit  disclaimer  of  the  relation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  §  338;   Dec.  Dig.  I  63.*] 

3.  Tbebpass  (t  10*)— Natcbe  and  Elements. 

Where  a  city  conveyed  real  property  to 
plaintiff,  it  was  not  a  trespasser  in  continuing 
m  possession  thereof  prior  to  a  refusal  to  de- 
liver possession  on  demand. 

[Ed.    Note.— For   other   cases,    see    Trespass. 
Dec.  Dig.  i  la*] 

4.  Use  and  Occijpatiow  (|  1*)— LiABnjxr  of 
Occupant— IifPLiED  Aqbeeuent. 

A  dty  continuing  fn  possession  of  land 
after  conveying  it  no  demand  having  been  made 
for  possession  by  the  grantee,  is  under  no  im- 


•For  otbmr  casei  see  ume  topic  ud  aectlon  NUMBER  in  Dee.  A  Am.  DIcl  1907  to  daU,  *  Reportar  Indazea 


Digitized  by 


Cjoogle 


Wto.)     MUNEWITZ  BEALTT  A  IMTBSTMBNX  CO.  v.  OITY  OP  MILWAUKBB.     643 


plied  acreemcnt,  and  is  not  liable  to  the  gran- 
tee for  the  use  of  the  property  as  on  contract 

[EM.  Note.— For  other  cases,  see  Use  and  Oc- 
capation,  Gent  Dig.  i  8;   Dec.  Dig.  i  1.*] 

Ai>peal  from  Circuit  Court,  Milwaukee 
County:    Lawrence  W.  Halsey,  Judge. 

Action  by  the  Munkwitz  Realty  &  Invest- 
ment  Company  against  the  City  of  Milwau- 
kee. From  a  Judgment  for  plaintifr,  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions  to  dismiss  the  complaint 

The  action  is  to  recover  for  the  use  and 
occupation  of  a  building  In  the  city  of  Mil- 
waukee from  June  1,  1906,  until  Feb.  1st, 
1907.  The  facts  are  not  In  dl8put&  The  city 
owned  the  building  and  the  lot  on  which  it 
stood  prior  to  May  24,  1S)06,  and  used  it  for 
the  accommodation  of  the  meter  department 
of  the  city  waterworks  system.  On  the 
last-named  date  the  city  sold  and  conveyed 
the  property  to  the  Light  Horse  Squadron 
Armory  Association,  and  on  the  following 
day  the  grantee  sold  and  conveyed  It  to  the 
plaintiff  which  has  ever  since  owned  It 
The  water  department  of  the  city  continued 
to  occupy  the  building  until  February  1, 
19P7,  without  lease  and  without  permission 
or  authority  of  the  plaintiff  or  demand  for 
rent  The  complaint  charged  that  the  city 
entered  upon  and  had  the  use  of  the  proper- 
ty for  the  time  stated  to  the  damage  of  the 
plaintiff  in  the  sum  of  $800,  alleged  that 
plaintiff  waived  the  defendant's  tort,  and 
that  such  use  and  occupation  was  reason- 
ably worth  $800,  for  which  sum  Judgment 
vraa  demanded.  There  was  a  Jury  trial,  the 
Jary  In  answer  to  a  special  question  found 
the  damages  to  be  $500,  and  the  court  ren- 
dered Judgment  for  the  plaintiff  for  this 
Bum,  from  which  Judgment  the  defendant 
appeals. 

John  T.  Kelly,  City  Atty.  (Clinton  O. 
Price,  First  Asst  City  Atty.,  of  counsel),  for 
appellant  Winkler,  Flanders,  Bottom  & 
Fawsett,  for  respondent 

WINSLOW,  a  J.  (after  stating  the  facts 
as  above).  This  is  an  action  to  recover  for 
the  use  and  occupation  of  real  estate.  The 
judgment  seems  to  have  been  based  on  the 
ground  that  the  city  was  a  trespasser  during 
Its  occupancy,  and  that  the  plaintiff  has  chos- 
en to  waive  the  tort  and  recover  upon  im- 
plied contract  The  difficulty  with  this  theo- 
ry Is  that  we  can  discover  no  trespass.  The 
authorities  are  numerous  to  the  effect  that 
where,  by  the  laches  of  the  grantee,  a  gran- 
tor holds  possession  after  his  conveyance  he 
holds  as  a  tenant  dt  sufferance.  1  Wash- 
bum,  R.  P.  (6th  EA.)  S  826.  18  A.  &  B.  Ency. 
p.  178,  note  1,  and  authorities  cited.  It  may 
be  doubtful  whether  this  would  be  so  in  Wis- 
consin since  the  decision  of  the  cases  of 
Uvto  T.  Hoeffel,  46  Wis.  282,  1  N.  W.  31,  and 
Bldred  V.  Sherman,  81  Wis.  182,  61  N.  W. 
441,   which   decide   that   a   tenant   holding 


over  after  his  term  does  not  become  a  ten- 
ant at  sufferance  unless  the  landlord  ex- 
pressly or  impliedly  admit  that  the  relation- 
ship of  landlord  and  tenant  continues  It 
seems  unnecessary  to  decide  this  question, 
however.  The  continued  occupation  of  the 
property  was  not  adverse  to  the  grantee's 
title,  but  in  subordination  thereto.  Schwall- 
back  V.  a,  M.  &  St  P.  Ry.  Co.,  69  Wis.  292, 
34  N.  W.  128,  2  Am.  St  Rep.  740;  Rlha  v. 
Pelnar,  86  Wis.  408,  67  N.  W.  51.  Under 
such  circumstances  the  grantor  does  not 
continue  In  possession  as  owner,  but  Is  es- 
topped from  denying  his  grantee's  title;  and 
in  McCormlck  v.  Herndon,  86  Wis.  449,  56 
N.  W.  1007,  It  is  said  that  he  holds  as  tenant 
for  bis  grantee  and  will  be  treated  as  hold- 
ing the  premises  in  subserviency  to  his 
grantee  until  be  makes  an  explicit  disclaimer 
of  such  relation.  Under  any  theory,  there- 
fore, we  can  see  no  ground  for  holding  that 
the  city  was  a  trespasser  prior  to  a  refusal 
to  deliver  possession  on  demand.  Hence 
there  was  no  recovery  justified  on  the  ground 
that  a  tort  had  been  committed.  But  we  do 
not  think  the  judgment  should  be  reversed 
because  the  complaint  is  framed  on  the  the- 
ory of  a  tort  If  the  undisputed  facts  show  a 
liability  upon  contract,  so  long  as  It  appears 
that  the  parties  have  not  been  misled  and  the 
defendant  has  lost  no  rights. 

Our  statute  provides  that  "any  landlord 
may  recover  a  reasonable  satisfaction  for 
the  use  and  occupation  of  any  lands  or  tene- 
ments by  any  person  under  any  agreement 
not  made  by  deed"  This  statute  is,  in  sub- 
stance, the  same  as  sectlcm  14,  c.  19,  11  Geo. 
II,  which  was  originally  passed  to  obviate 
an  ironclad  rule  of  the  common  law,  to  the 
effect  that  there  could  be  no  action  in  as- 
sumpsit for  rent  except  upon  express  prom- 
ise made  at  the  time  of  the  demise. 

This  statute  was  under  consideration  in 
Ackerman  v.  Lyman,  20  Wis.  454,  which 
was  an  action  for  use  and  occupaticm  of 
lands  by  one  who  was  originally  a  trespas- 
ser,, and  It  was  held  that  the  action  for  use 
and  occupation  in  this  state  rests  on  this 
section,  and  that  the  section  requires  that 
there  must  be  an  agreement,  express  or  im- 
plied, and  that  It  may  be  Implied  from  the 
defendant's  entering  Into  possession  by  per- 
mission of  the  plaintiff,  or  from  acts  showing 
the  assent  of  the  defendant  after  a  tortious 
entry  to  hold  under  the  permission  of  the 
plaintiff.  It  was  in  effect  followed  in  De 
Pere  Ca  v.  Reynen,  65  Wis.  271,  22  N.  W. 
761,  27  N.  W.  156,  where  it  was  held  that 
an  action  for  use  and  occupation  does  not 
lie  unless  the  relation  of  landlord  and  ten- 
ant exist  between  the  parties.  It  is  in  har- 
mony, also,  with  Preston  v.  Hawley,  101  N. 
Y.  689,  6  N.  B,  770,  and  with  numerous  cases 
cited  in  note  2,  A.  &  E.  Ency.  PI.  &  Pr.  p. 
1026.  See,  also.  Keener  on  Quasi  Contracts, 
pp.  191, 192. 
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There  are  no  facts  sbown  here  from  which 
an  agreement  to  pay  rent  can  b«  implied, 
eyen  granting  that  the  city  could  be  bound 
by  an  implied  contract  in  any  event,  a  vfop- 
osltion  which  is,  to  say  the  least,  doubtful. 
Chippewa  Bridge  Co.  v.  Durand,  122  Wis. 
85,  99  N.  W.  603,  106  Am.  St  Rep.  931;  Ap- 
pleton  W.  W.  T.  Appleton,  132  Wis.  563,  113 
N.  W.  44.  The  conclusion  is  that  there  can 
be  no  recovery  either  upon  the  theory  of 
tort  or  the  theory  of  contract 

Judgment  reversed  and  action  remanded, 
with  directions  to  dismiss  the  complaint 


MASSY  T.  MILWAUKBB  ELECTRIO  BY.  ft 

UOHT  CO. 
(Supreme  Oonrt  of  Wiaconsin.    Kay  24,  1910.) 

1.  Masteb,  AiTD  Sertakt  (SS  101,  102*)— Saix- 
Tx  OF  Placb  to  Wobk  and  Appijanoxs— 
DuTT  OF  Masteb. 

An  employer  must  provide  a  reasonably 
safe  place  to  woik  and  reasonably  safe  appli- 
ances to  woik  with,  and  he  is  liable  for  the 
proximate  consequences  to  the  servant  from 
omission  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  S|  135,  171-184,  102;  Dec 
Dig.  {§  101,  102.*] 

2.  Masteb  and  Sebvawt  (|  217*)— Assump- 
tion OF  Bisk— Knowlzxob. 

An  employ^  assumes  the  ordinary  rislcs  of 
the  business  whidi  he  knows,  or,  as  an  ordinary 
careful  and  intelligent  man,  ought  to  anticipate. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  574-600;  Dec.  Dig.  | 
217.*] 

3.  Masteb  and  Skbvant  (|  216*)— Risks  As- 
sumed  BT  SEBVANIV— iNFIBiaiT  OF  FBLLOW 

The  likelihood  of  human  infirmity  in  his  fel- 
low workmen  is  one  of  the  risks  assumed  by  an 
employ^. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  567-673;  Dec  Dig.  i 
216.*] 

4.  Masteb  and  Sebvant  (|  177*)— Neouoence 
OF  Fellow  Sebvant— LiABiLrrr  Thebefob. 

A  master  is  not  liable  for  negligence  of  a 
fellow  servant  in  the  common  employment. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  352,  853;  Dec  Dig.  | 
177.*] 

6.  Masteb  and  Sebvant  d  185*)  —  "Vice 
Pbincipal"— "Fellow  Sebvant." 

A  distinct  and  independent  employe  to 
whom  is  delegated  the  duty  to  disconnect  and 
make  safe  electric  wires  on  which  others  must 
work  is  otdinarily  a  vice  principal,  and  not  a 
fellow  servant  with  the  linemen  and  other  like 
woricmen. 

[E2d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  385-i21;    Dec.  Dig.  I 

18.3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7313-7316:  vol.  8,  p.  7827 ;  vol.  8, 
pp.  2716-2730;   vol.  8,  p.  7662.) 

6.  Masteb  and  Servant  (H  286,  287*)— Ac- 
tion FOB  Death  of  EuPLOTfl — Question  fob 

JUBT. 

In  an  action  for  death  of  an  employ^,  evi- 
dence htid  to  present  a  question  for  the  jury 
whether  another  employe  was  a  fellow  servant 
with  decedent,  and  also  whether  the  place  or 
appliances  furnished  decedent  were  rendered  not 


reasonably  safe  by  failure  to  discharge  the  mas- 
ter's duty  entrusted  to  the  other  employe. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant  Dec  Dig.  H  286,  287.*] 

Appeal  from  drcnlt  Court,  Milwaulcett 
County;  Lawrence  W.  Balsey,  Judge. 

Action  by  Minnie  Massy,  administratrix  of 
Hugh  Massy,  deceased,  against  the  Milwau- 
kee Electric  Railway  ft  Light  Company  for 
the  death  (rf  plalntHTs  intestate.  Flalntilf 
was  nonsuited,  and  she  appeals.    Reversed. 

On  May  13,  1907,  plalntUTs  decedent,  then 
20  years  of  age,  had  been  employed  for  a 
month  as  lineman's  helper  by  the  defendant, 
his  work  consisting  In  the  handling  of  ap- 
paratus and  materials  to  facilitate  the  line- 
man; deceased  working  on  the  ground  and 
the  lineman  both  on  the  ground  and  on  the 
poles.  Deceased  had  never  handled  live  wires. 
On  that  date  decedent's  lineman  and  some 
other  employes  went  to  West  Allis  to  read- 
Just  the  wires  and  change  bradiets  in  a  cer- 
tain region.  The  wires  Included  a  "feed 
wire"  ordinarily  carrying  electricity  to  the 
dangerous  extent  of  2,300  volts.  Deceased 
and  his  lineman  went  to  a  sulMtatlon,  where 
was  an  operator  who  controlled  tlie  switch- 
board connecting  and  disconnecting  wires. 
They  fonnd  there  the  assistant  superintend- 
ent of  the  lighting  department,  and  requested 
that  the  feed  wire  might  be  killed  durii^  their 
operations;  that  Is,  disconnected  from  the 
current  They  were  informed  that  it  was 
already  dead,  and  In  their  presence  the  as- 
sistant superintendent  directed  the  operator 
of  the  switchboard,  Waldmann,  not  to  tnm 
dectrlc  current  Into  that  feed  wire  nntll  he 
received  direct  word  from  the  decedent's  line- 
man. It  appeared  that  a  certain  other  em- 
ploy6,  Dietz,  having  certain  repairs  or  ad- 
justments to  make  in  the  substation,  had  pre* 
viously,  the  same  day,  requested  Waldmann  to 
disconnect  this  feed  wire;  that  Diets  finish- 
ed his  job  at  about  half  past  1  of  the  same 
day,  and  notified  Waldmann  of  that  fact,  re- 
marking, "You  can  call  up  Commerce  street, 
and  tell  him  to  put  the  current  on  the  line 
again."  Waldmann  did  so,  and  switched  into 
connection  said  feed  wire,  momentarily  for- 
getting the  instruction  to  keep  the  wire  dead 
for  the  protection  of  the  line  crew  of  which 
deceased  was  one.  Deceased  at  that  moment, 
two  or  three  blocks  away,  had  hold  of  the 
wire  with  his  bare  hands,  and  was  instantly 
killed.  At  the  close  of  the  plalntlfTs  evidence 
a  judgment  of  nonsuit  was  entered,  from 
wlilch  the  plaintiff  appeals. 

Samuel  Wright  and  ^oughton,  Neelen  ft 
Houghton,  for  appellant  Clarke  M.  Bose- 
crantz,  for  respondent 

DODGE,  J.  (after  stating  the  facts  aa 
above).  This  case  presents  a  situation  not 
unfamiliar,  but  of  rather  recent  development 
since  the  greatly,  enlarged  use  of  electricity 
transmitted  over  wires  for  the  creation  of 
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llf;lit  and  power  at  Tarfona  and  reibote  places. 
Tliere,  as  we  know,  men  are  constantly  em- 
ployed In  stringing,  connecting,  repairing,  and 
rearranging  such  wires,  sometimes  on  one 
post  and  sometimes  on  anotlier.  When  tbo 
wires  on  or  about  which  such  men  must  work 
are  highly  charged  with  electricity,  they  en- 
danger the  men.  The  place  of  work  becomes 
In  some  degree  nnsafe.  On  whom  rests  the 
risk  from  such  danger  if  it  Is  unreasonable? 
There  are  two  well-established  rules  of  the 
common  law  which  in  the  early  stages  of  in- 
dustry were  quite  distinct  and  unlikely  to 
conflict  We  have,  first,  the  rule  that  the  em- 
ployer owes  the  duty  to  provide  a  reasonably 
safe  place  to  work  and  reasonably  safe  ap- 
pliances to  work  with,  and  is  liable  for  the 
proximate  conseqaences  tn}  the  serrant  from 
omission  so  to  do.  On  the  other  hand,  we 
Itave  the  role  that  the  employe  assumes  the 
ordinary  risks  of  the  business  which  he 
knows,  or,  as  an  ordinary  careful  and  intel- 
ligmt  man,  ought  to  anticipate;  among  those 
risks  is  the  likelitaood  of  human  infirmity  in 
bis  fellow  workmen,  so  that  they  may  be 
careless.  Hence  the  concrete  rule  that  a 
master  is  not  liable  to  his  servant  for  negli- 
gence of  a  fellow  servant  in  the  common  em- 
ployment. As  the  size  of  industrial  enter- 
prises increased,  complications  arose.  The 
master  did  not  by  his  own  hand  build  or 
equip  the  place  for  his  employes,  nor  even 
personally  supervise  the  doing  of  such  things, 
4>ut  hired  men  to  do  tbem,  especially  so  in 
case  of  corporations,  which  can  act  only 
through  some  employe  or  delegate.  The  ques- 
tion at  once  presented  Itself,  are  persons  so 
employed  to  perform  the  master's  duty  toward 
other  employes  fellow  servants  of  the  latter 
within  the  rule  above  stated?  and,  broadly 
stated,  the  answer  of  the  courts  has  been  neg- 
ative, but  the  line  of  distinction  has  been 
most  difficult  of  definement,  and  has  been 
crowded  to  one  side  or  the  other  of  individual 
situations  by  different  courts,  and  Bometlmes 
by  the  same  court  without  very  clear  coher- 
ence of  reason.  Tlie  layers  of  the  track  over 
which  the  trainmen  are  to  run  have  been 
held  to  be  fellow  servants  in  the  common  en- 
terprise of  operating  the  railway,  instead  of 
representatives  of  the  master  in  performing 
the  latter's  duty  to  provide  a  safe  track  for 
the  trainmen  to  perform  the  particular  work 
of  running  their  train.  Cooper  v.  Railway, 
23  Wis.  OCS.  The  same  view  is  held  as  to  a 
switchman  who  fails  to  keep  turned  a  switch, 
and  thereby  allows  a  train  to  run  upon  a  car 
repairer  at  work  on  the  switch.  Smith  ▼. 
Railway  Co.,  91  Wis.  603,  65  N.  W.  183.  Oth- 
er situations  located  upon  the  same  side  of 
the  line  are  Okonski  v.  Fuel  Co.,  114  Wis. 
448.  90  N.  W.  429;  Williams  v.  Northern  Wis- 
consin Lnmlier  Co.,  124  Wis.  328,  102  N.  W. 
589;  Miller  v.  Centralla  Pulp  &  Water  Power 
Co.,  134  Wis.  816,  113  N.  W.  954,  13  L.  R.  A. 
<N.  8.)  742.  Some  cases  presenting  the  anti- 
thetic condition  where  the  negligent  employe 
was  held  not  to  be  a  fellow  servant  engaged 
ia6N.W.-36 


I  in  common  undertaking,  bnt  the  representa- 
I  tlve  of  the  master  in  performing  or  failing 
to  perform  the  latter's  duty  to  the  plaintifF, 
are  Cadd«i  v.  American  Steel  Barge.  Co.,  8S 
]  Wis.  409,  60  N.  W.  800;  Eingartner  v.  Illinois 
Steel  Co.,  94  Wis.  70,  80,  68  N.  W.  664,  34  L. 
R.  A.  808,  59  Am.  St  Rep.  859 ;  McMahon  t. 
Ida  Mining  Co.,  95  Wis.  308,  70  N.  W.  478,  60 
Am.  St  Rep.  117;  Jamek  v.  Manitowoc 
Coal  &  Dock  Co.,  97  Wis.  537,  78  N.  W.  62 ; 
Zentner  v.  Oshkosh  Gas  Light  Co.,  128  Wis. 
196,  105  tJ.  W.  911 ;  Smith  y.  Milwaukee  E. 
Ry.  &  L.  Co.,  127  Wis.  253,  106  N.  W.  829; 
Rankel  ▼.  Buckstaff-Edwards  Co.,  138  Wis. 
442,  120  N.  W.  269,  20  U  R.  A.  (N.  S.)  1180; 
Halwas  v.  American  Granite  Co.,  141  Wis. 
137,  123  N.  W.  780.  It  is  undeniable  that 
some  of  these  decisions  and  many  others  in 
other  Jurisdictions  have  extended  the  meaning 
of  the  community  of  service  essential  to  CO- 
employeshlp  vastly  beyond  the  origtnal  con- 
ception of  a  relation  which  gave  opportunity 
for  mutual  acquaintance  and  watchfulness 
between  fellow  servants  greater  than  exists 
between  master  and  servant  We  now  con- 
front an  industry  relatively  new,  at  least  in 
present  development,  where  constantly  em- 
ployes must  work  In  places  which  are  ren- 
dered safe  or  unsafe  by  other  agents  or  em- 
ployes hired  to  do  the  determining  act  for  the 
very  purpose  of  creating  the  safety — employ- 
es with  whom  the  exposed  workmen  have  no 
contact  or  community  save  that  both  are  em- 
ployed to  carry  on  the  general  business  of 
generating  and  dlatributlng  the  master's  mer- 
chandise, as  are  traveling  salesmen  and  the 
Janitor  or  elevator  operator  in  his  master's 
store.  Reasons  which  mav  have  led  to  class- 
ing as  fellow  servants  men  employed  In  con- 
duet  of  railroads  may  fall  to  control  situa- 
tions in  this  field,  though  apparently  closely 
analogous.  One  distinction  is  in  the  sudden 
and  unavoidable  nature  of  the  peril  from  a 
failure  to  take  the  proper  and  easy  precau- 
tions, as  in  this  case.  A  man  at  one  moment 
is  handling  a  cold  and  harmless  wire  which 
it  is  the  duty  of  his  master  to  keep  so.  The 
next  he  is  in  contact  with  a  deadly  peril,  un- 
forseeable  and  unescapable,  by  reason  of  the 
act  of  another  whom  his  master  has  employ- 
ed to  perform  the  duty  resting  on  the  latter 
to  make  and  keep  safe  the  place  of  work.  We 
think  reasons  to  hold  that  the  persons  so  em- 
ployed are  agents  performing  a  nondelegable 
duty  are  very  apparent  We  think,  too,  that 
they  are  recognized  and  applied  in  such  cases 
as  Zentner  v.  Oshkosh,  supra,  and  Smith  v 
Mil.  E.  R.  &  L.  Co.,  supra,  and  that  they 
should  control  this  situation,  although  no 
very  clear  distinction  may  exist  in  principle 
from  Williams  v.  Northern  Wisconsin  Lum- 
ber Co.,  supra,  and  Miller  t.  Centralla  Pulp 
&  Water  Co.,  supra.  It  is  at  least  apparent 
that  this  court  has  not  yet  established  ty 
clear  precedent  how  far  the  recognized  prin- 
ciples of  co-employment  extend  in  their  ap- 
plication to  the  particular  situations  existing 
in  tills  Industry.    They  haye^  we  think,  been 
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carrieA  In  some  Industries  to  tbe  fall  extent 
compatible  with  either  reason,  public  policy, 
or  humanity,  but  such  precedents  should  not 
lead  to  further  extension  to  new  conditions, 
even  though  a  pretty  close  analogy  appear. 
We  hold,  therefore,  that  a  distinct  and  inde- 
pendent employe  to  whom  is  delegated  the 
duty  to  disconnect  and  make  safe  the  wires 
on  which  others  must  work  is  ordinarily  a 
vice  principal,  and  not  a  fellow  servant,  with 
the  lineman  and  other  like  workmen.  Wheth- 
er Waldmann  was  such  in  this  case  was  at 
least  susceptible  of 'affirmative  answer  by  the 
jury,  as  also  whether  tbe  place  or  appliances 
furnished  decedent  were  rendered  not  reason- 
ably safe  by  failure  of  the  master's  duty  in- 
trusted to  Waldmann.  It  was  error  therefore 
to  enter  judgment  of  nonsuit 

Judgment   reversed  and  cause  remanded 
for  new  trlaL 


KTTROWSKI  v.  STATBi 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  WiTNkssES    rt    267*)— Choss-Exaiunatiow 

— COLLATERAI,  MATTERS— EXTENT. 

Where,  in  a  prosecution  for  foizing  a  deed, 
prosecutrix  on  cross-examination  admitted  that 
she  had  discussed  with  accused  the  subject  ot 
settling  the  matter  on  a  basis  of  reimbursment, 
but  denied  being  an  active  part^,  and  claimed 
that  defendant  made  a  proposition  to  pay  her 
$(500,  it  was  not  an  abuse  of  discretion  to  limit 
such  cross-examination  bo  as  to  exclude  inquiry 
into  particulars  of  the  various  interviews,  de- 
fendant having  been  permitted  to  testify  to  the 
details  thereof,  and  that  prosecutrix  proposed 
the  settlement  and  persistently  besought  him  for 
the  $500  in  settlement  thereof,  and  agreed  to 
drop  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  928 ;  Oec.  Dig.  {  267.*] 

2.  FOBOEBT   ({   37*)— EviDBNCB— AniassiBiL- 

ITT. 

In  a  prosecution  for  forging  a  deed,  evi- 
dence that  a  bank,  which,  after  the  alleged  for- 
?ery,  had  obtained  a  mortgage  on  the  premises 
rom  defendant's  wife,  voluntarily  gave  a  quit- 
claim deed  to  prosecutrix  without  considerauon, 
was  admissible. 

[13d.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  S  105;  Dec.  Dig.  {  37'.»] 

Error  to  Circuit  Court,  Shawano  County; 
John  Goodland,  Judge. 

William  Knrowski  was  convicted  of  for- 
gery, and  he  brings  error.    Affirmed. 

The  plaintiff  in  error,  hereinafter  called 
the  defendant,  was  convicted  of  having  forg- 
ed a  deed  of  premises  owned  by  Pauline  Ja- 
nueska,  who  is  the  complaining  witness.  He 
was  sentenced  to  imprisonment  for  four 
years. 

C.  F.  Dillett  and  P.  J.  Winter,  for  plain- 
tiff in  error.  F.  L.  Gilbert,  Atty.  Gen.,  and 
Albert  S.  liaraon,  Dist  Atty.  of  Shawano 
County,  for  the  State. 

filEBECKER,  J.  The  complaining  witness 
on  cross-examination  testified  to  interviews 
between  herself  and  defendant  after  she  had 


been  informed  that  the  defendant  was  charg- 
ed with  having  forged  this  deed.  She  ad- 
mitted that  they  had  discussed  tlie  subject 
of  settling  the  matter  upon  a  basis  of  reim- 
bursing her  for  expenses  incurred  on  account 
thereof.  She  also  stated  that  the  defendant 
proposed  to  pay  her  $500;  that  she  mighjt 
accept  it  If  she  were  permitted  to  do  so  un- 
der the  law;  and  that  the  defendant  spoke 
of  this  arrangement  with  her  at  various 
times  before  and  after  his  arrest  She  de- 
nied being  the  active  party  in  the  matter, 
and  claimed  that  the  d^endant  made  tbe 
proposal  and  persisted  in  the  offer.  On  her 
cross-examination  the  court  excluded  Inquiry 
into  the  particulars  of  these  various  inter- 
views with  the  defendant  The  defendant 
was  permitted  to  .testify  to  details  of  them, 
and  stated,  in  effect  that  the  complaining 
witness  proposed  such  settlement,  persist- 
ently besought  him  fbr  the  $500,  and  offered 
in  consideration  thereof  to  drop  the  criminal 
prosecution.  It  is  urged  that  the  cross-ex- 
amination was  unduly  restricted  respecting 
the  particulars  of  these  alleged  interviews. 
The  complaining  witness  had  given  her  ver- 
sion thereof.  She  denied  having  taken  an 
active  part  in  the  matter,  and  claimed  that 
the  defendant  proposed  and  persisted  in  mak- 
ing the  settlement  It  is  evident  that  the 
court  and  jury  were  tn  possession  of  the  es- 
sential parts  of  these  interviews,  and  that 
the  complaining  witness'  attitude  was  suf- 
ficiently disclosed  to  enable  the  court  and 
jury  to  judge  of  tbe  weight  of  her  evidence. 
A  trial  court's  judgment  of  the  extent  to 
which  details  of  conversation  may  be  elicited 
on  cross-examination  Is  not  to  be  confined 
to  strict  and  narrow  boundaries.  Within 
this  rule,  we  find  no  prejudice  in  limiting 
cross-examination  of  this  witness  so  as  to  ex- 
clude some  of  the  particulars  of  these  inter- 
views. It  is  further  urged  that  the  evidence 
showing  that  a  bank  which,  after  the  alleg- 
ed forgery  by  the  defendant,  bad  obtained  a 
mortgage  from  defendant's  wife  on  the  prem- 
ises Involved,  and  had  voluntarily  given  a 
quitclaim  deed  to  the  complaining  witness 
without  consideration,  was  improperly  re- 
ceived. The  argument  is  that  the  jury  prob- 
ably inferred  from  this  evidence  that  the  de- 
fendant forged  the  deed.  The  effect  of  this 
deed  was  to  remove  the  cloud  upon  the  title 
which  defendant  admitted  he  had  wrongfully 
brought  about.  It  was  relevant  to  the  ques- 
tion of  defendant's  conduct  in  dealing  with 
the  premises,  and  hence  cannot  be  held  to 
have  been  erroneously  admitted  in  evidence. 
It  is  contended  that  prejudicial  vnor  was 
committed  In  the  admission  of  evidence  as 
to  defendant's  general  reputation  for  truth 
and  veracity.  It  is  claimed  that  the  ques- 
tions propotmded  to  witnesses  on  tills  subject 
were  not  appropriately  framed  to  elicit  in- 
formation as  to  his  general  reputation  in 
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tlilB  regard.  The  record  shows  that  the  sev- 
eral qnestlons  pwtalniag  to  this  inquiry, 
'vrhen  ceasldered  together,  properly  covered 
tbe  BQbJect  of  defendant's  general  repntation 
under  Investigation. 

The  remarks  of  the  prosecnting  attorney 
made  before  the  Jnry  In  summing  up  the 
case,  which  are  claimed  to  have  been  preju- 
dicial to  the  defendant's  rights,  pertained  to 
a  transaction  which  had  been  the  subject  of 
comment  during  the  trial.  The  court  held 
that  they  were  responsive  to  contentions  of 
defendant's  counsel  respecting  defendant's 
knowledge  of  his  right  to  mortgage  the  prem- 
ises under  his  claim  of  holding  the  title  un- 
der a  voluntary  conveyance  from  the  com- 
plaining witness.  The  remarks  were  evident- 
ly directed  to  meet  this  claim  of  defendant's, 
and  they  were  not  otherwise  of  an  objection- 
able nature. 

We  discover  no  prejudicial  error  In  the 
record. 

Judgment  affirmed. 


CAPELIiA  V.  ROTAIi  INS.  CO.  «t  al. 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

iNstmANOK  (S  645*)  —  Action  —  Issues  and 

Pboof. 

In  an  action  on  a  policy  of  fire  insurance, 
where  the  pleadings  contain  no  charge  of  fraud 
in  causing  the  fire,  and  tlie  evidence  that  there 
was  no  such  fraud  was  clear  and  definite,  the 
exclusion  of  testimony  that  plaintiff  sulSered  a 
fire  of  small  amount  a  year  previouB  to  the  one 
involved  in  the  action  was  not  error. 

[I^.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1634;   Dec.  Dig.  I  645.*] 

Appeal  from  Circuit  Court,  Kewaunee 
County;    Michael  Kirwan,  Judge. 

Action  by  C-  Capella  against  the  Royal  In- 
surance Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

A  consolidated  action  against  six  insurance 
companies  for  the  appraised  amount  of  par- 
tial loss  by  fire.  Evidence  tended  to  show 
that  plaintiff,  with  aid  of  his  family,  owned 
and  ran  a  general  store  at  Algoma  with  a 
stock  approximating  $7,000;  that  during  the 
night  of  the  12th  of  September,  1908,  a  small 
fire  occurred  in  the  store,  which,  with  the 
devastating  aid  of  the  local  flre  department, 
caused  a  complete  destruction  In  value  of 
over  $1,600  worth  of  stock,  and  damage  to 
tbe  remaining  goods  to  the  amount  of  nearly 
$800.  Plaintiff  at  first  gave  notice  of  the 
fire,  asserttng  loss  to  the  amount  of  $5,000. 
Pretty  Immediately  thereafter  he  shoveled 
into  the  stove  an  amount  of  what  he  de- 
scribes as  dirt  and  ashes  containing  unidenti- 
fiable scraps  of  doth,  the  remnants  of  burn- 
ed clothing.  After  the  arrival  of  the  com- 
panies' adjusters  and  their  Inspection  of  the 
premises,  and  after  their  command  and  di- 
rection to  clean  up  his  store,  he  placed  a 


considerable  amount  of  merchandise,  the 
value  of  which  was  entirely  destroyed,  in 
boxes  and  stored  It  In  the  cellar,  of  which 
fact  the  companies*  adjusters  bad  knowledge. 
He  made  proofs  of  loss  asserting  tbe  amount 
of  property  totally  destroyed  in  value  at  be-, 
tween  $1,600  and  $1,700,  and  damage  to  the 
rest  at  $1,800  or  $1,900.  Thereafter,  and  after 
60  days  from  the  fire,  and  before  any  demand 
for  an  appraisement,  he  advertised  and  made 
a  considerable  fire  sale,  including  much  of 
the  damaged  goods  as  well  as  the  undamaged. 
On  the  20th  of  November  the  defendants  de- 
manded appraisement,  and  nominated  an  ap' 
pralser,  and  the  plaintiff  nominated  one 
Hagarty  as  his  appraiser,  with  whom  he  had 
no  other  relations  than  a  business  intimacy 
and  friendship  resulting  from  purchases  of 
goods  from  him  as  a  traveling  salesman.  The 
appraisers  met  on  December  5th,  and,  after 
some  difficulty,  selected  one  Wilbur  as  um- 
pire. They  then,  on  December  7th,  com- 
m^iced  their  appraisal.  They  appear  to  have 
substantially  agrreed  <m  the  amount  of  totally 
destroyed  property  In  accordance  with  the 
proofs  of  loss,  since  there  was  no  means  ez- 
c^t  the  sworn  statement  of  the  plaintiff  to 
ascertain  either  the  amount  or  values  of 
such  goods.  When  they  approached  the  ques- 
tion of  allowance  for  partial  loss,  they  found 
that  the  t>Ialntiff  had  separated  damaged 
goods  Into  three  classes:  First,  that  on 
which  the  damages  amounted  to  75  per  cent 
of  the  fuU  value;  second,  a  class  of  50  per 
cent  damages;  and,  third,  a  class  of  25  per 
cent,  damages.  They  appear  not  to  have 
seriously  disagreed  with  plalntltTs  estimate 
of  the  percentage  of  damage,  but  on  counting 
or  measuring  up  goods  of  a  certain  descrip- 
tion upon  which  75  per  cent  damages  were 
claimed  they  found  less  goods  than  claimed 
In  the  proofs  of  loss.  This  was  explained  by 
the  fact  that  portions  of  such  goods  bad  after 
the  making  of  the  proofs  of  loss  been  sold  at 
the  flre  sale.  The  defendants*  appraiser  then 
took  the  position  that  the  75  per  cent  of  the 
damage  could  be  computed  only  upon  the 
goods  remaining  on  hand  and  in  sight  Hag- 
arty,  the  plaintiff's  appraiser.  Insisted  that 
in  the  absence  of  any  evidence  to  the  con- 
trary, the  plaintiff's  oath  as  to  the  quantity 
of  those  goods  which  existed  after  the  fire 
was  competent  and  sufficient  evidence.  On 
this  division  of  opinion  the  umpire  decided 
with  Hagarty.  Substantially  throughout  the 
subsequent  attempts  at  appraisal  this  differ- 
ence of  opinion  persisted,  and  the  umpire's, 
vote  was  cast  In  favor  of  accepting  the  sworn 
testimony  of  the  plaintiff  as  sufiident  to  es- 
tablish the  amount  of  goods  uxwn  which  the 
percentage  of  damage  had  been  done.  This 
led  to  certain  other  disputes  as  to  how  far  it 
was  necessary  to  measure  or  count  the  goods 
in  the  store,  upon  nearly  all  of  which  quea-, 
tlons  the  umpire,  being  called  in,  agreed  wlOt 
Hagarty.     The  appraisal  was  made  in  ac- 
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cordance  with  that  method,  bnt  evidently  dif- 
fered from  the  proofs  of  loss,  being  some 
$1,000  or  $1,200  less.  The  places  of  variation 
are  not  disclosed  by  tbe  evidence.  After  tbe 
appraisers  had  spent  a  day  examining  the 
damaged  stock,  a  request  or  demand  was 
made  ui>oq  them  by  one  of  the  adjusters  to 
suspend,  for.  the  reason  that  the  companies 
were  going  to  examine  the  plaintiff  under 
the  policy,  and  they  wanted  tbe  ai^raisers 
to  attend  and  listen  to  that  examination. 
'Tills  Hagarty  refused  to  do,  as  he  was  anx- 
ious to  complete  the  appraisal  of  the  dam- 
age, and  had  no  knowledge  of  the  field  of 
exploration  intended  by  this  hearing.  The 
hearing,  by  the  way,  was  protracted  from 
December  8tb  to  the  following  April,  and 
but  a  small  part  of  It  was  addressed  to  tbe 
values  or  quantities  ot  goods  or  amount  of 
damage. 

The  defenses  set  up  were  (1)  fraud  in 
claiming  too  much  by  the  proofs  of  loss;  (2) 
that  Hagarty  was  not  competent  and  disin- 
terested, but  was  partisan ;  (3)  that  he  acted 
Improperly  as  appraiser  in  accepting  the 
plaintiff's  sworn  statement,  and  declining  to 
properly  investigate  loss,  quantities,  or  val- 
ues, and  In  refusing  to  hear  evidence  offered 
by  the  defendants  to  the  appraisers  with  ref- 
erence thereto ;  (4)  that  plaintiff  fraudulent- 
ly altered  his  inventory  of  the  year  before  so 
as  to  mislead  the  appraisers;  (5)  that  he 
fraudulently  sold  and  disposed  of  goods  for 
the  purpose  of  making  appearance  of  greater 
loss  and  fraudulently  refused  information  to 
the  appraisers;  (6)  that  he  fraudulently  con- 
cealed In  his  basement  certain  goods  and  rep- 
resented the  same  to  have  been  totally  de- 
stroyed. The  Jury  by  special  verdict  found 
that  plaintiff  did  not  knowingly  make  any 
false  entries  as  to  quantity  or  value  of  in- 
sured goods  either  in  his  Inventory  of  Janu- 
ary, 1906,  or  in  the  proofs  of  loss;  that  he 
had  no  fraudulent  Intent  to  conceal  the 
goods  stored  in  the  basement;  that  he  did 
not  represent  that  all  the  goods  on  which  a 
total  loss  was  claimed  were  burned  to  ashes ; 
that  in  making  sales  he  had  no  fraudulent 
intent;  that  the  value  of  the  goods  stored 
in  the  basement  was .  wholly  destroyed  by 
the  fire;  that  tbe  $2,541.17  awarded  by  the 
appraisers  did  not  exceed  the  actual  loss 
caused  by  the  fire ;  that  Hagarty  did  not  In- 
tentionally Act  unfairly  toward  the  defend- 
ants, or  with  partiality  toward  the  plaintiff, 
in  performing  his  duty  as  appraiser ;  and 
that  Hagarty  did  refuse  to  suspend  proceed- 
ings on  the  appraisal  In  order  to  attend  upon 
the  examination  of  the  plaintiff  by  the  at- 
torneys for  the  companies.  No  other  find- 
ings appear  to  have  been  requested.  Defend- 
ants filed  motions  for  Judgment  on  the  uncon- 
tradicted evidence  notwithstanding  the  ver- 
dict, or,  in  lien,  for  a  new  trial.  Plaintiff 
made  motion  for  Judgment  upon  the  verdict. 
Whereupon  Judgment  was  entered  in  plain- 


tiff's favor  for  tbe  amount  of  the  award, 
from  wbidi  the  defendants  appeal 

Wigman,  Martin  ft  Martin,  O'Meara  & 
O'Meara,  Humphrey  Pierce,  and  Francis  S. 
Bradford,  for  appellants.  Mlnahan  &  Mina- 
han  and  M.  T.  Parker,  for  respond^it 

DODOB,  J.  (after  stating  the  facts  as 
above).  With  one  exception,  the  whole  ot 
ai^iellants'  assignments  of  error  and  brief 
are  devoted  to  asserting  and  arg;nlng  the 
fatal  effect  upon  plalntiff'B  recovery  of  varl- 
ons  alleged  acts  and  circnmstances,  such  as 
fraud  in  making  and  proving  hla  claim,  de- 
struction of  certain  remnants  of  burned 
goods,  concealment  from  both  an>raiaera  and 
adjusters  of  certain  other  goods  claimed  to 
have  been  entirely  destroyed  in  value,  dis- 
posal of  goods  by  sale  before  the  appraisal, 
partisan  and  unfair  character  of  the  ap- 
praiser selected  by  plaintiff,  and  arbitrary 
and  partial  action  of  the  appraisers  in  per- 
forming their  service.  Some  of  these  legal 
contentions  are  undoubtedly  sound  in  the  ab- 
stract; others  perhaps  more  doubtful.  But 
there  exists  no  necessity  to  discuss  or  decide 
upon  them  in  this  case,  for  tbe  reason  that 
none  of  the  facts  upon  which  they  are  predi- 
cated are  proved  without  conflict,  and  all  of 
them  are  negatived  either  by  express  finding 
of  the  Jury  in  the  special  verdict,  or,  so  far 
as  they  are  material  and  in  Issue,  by  a  find- 
ing in  favor  of  tbe  plaintiff  impliedly  made 
by  the  court  pursuant  to  section  2858m,  St 
1808  (chapter  346,  Laws  1907).  For  such 
findings,  whether  by  the  Jury  or  court,  we 
find  at  least  so  much  support  in  the  evidence 
that  we  cannot  reverse  them  on  appeal  under 
'A'ell-establlsbed  rules  as  to  the  conclu- 
siveness of  decisions  on  fact  by  the  trial 
court 

Tbe  one  detailed  assignment  ot  error  is 
upon  excluding  evidence  that  plaintiff  suffer- 
ed a  fire  of  small  amount  about  a  year  previ- 
ous to  the  one  involved  In  this  action.  We 
can  find  no  issue  In  the  pleadings  to  which 
such  evidence  could  have  been  relevant 
There  is  no  charge  of  fraud  in  causation  of 
the  fire,  and  the  evidence  against  the  same  is 
so  clear  and  definite  that  the  admission  of 
this  remote  fact  we  are  clear  could  not  have 
bad  any  effect  upon  the  jury. 

We  think  the  court  rightly  ruled  that  it 
was  Immaterial  and  irrelevant,  and  we  find 
no  error  in  the  record. 


McINTOSH  T.  BOWERS  et  al 

(Supreme  (3ourt  of  Wisconsin.    May  24.  19ia) 

1.  Courts  (f  74*)— Cottntt  OoDBT8->PLAaK  or 
Holding  Court. 

St.  {  2440,  requires  the  county  court  to 
be  held  at  the  county  seat,  except  In  case  of 
county  courts  possessing  dvll  Junsdictlon,  and 
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there  ia  bo  authority  for  holding  die  court  oat- 
side  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Gourts,  Cent 
I>ig.  (I  23S-261;  Dec  Dig.  |  74.*] 

2.   JUSGKS    d    M*)  —  DlSQUAI.inCATION     OT 

JuDQB— Consent  or  Minor. 

As  to  the  interest  of  minors  there  could 
be  no  consent  to  the  hearing  and  determinadon 
of  an  action  or  proceeding  by  a  Judge  disqual- 
ified by  interest  under  St  |  2579,  which  excepts 
cases  wherii  parties  consent  to  his  acting. 

fBd.  Note. — For  other  cases,  see  Judges,  Cent 
IMg.  I  233;  Dec.  Dig.  {  64.*1 

3.  Judges  (|  B8*)— Vauditt  of  Aotb— Bitect 
OF  Personai.  Intebest. 

St  (  2679,  providing  that  a  Judge  of  a 
court  of  record  who  is  interested  in  any  action 
or  proceeding  "shall  not  have  power"  to  hear 
and  determine  the  same,  or  malce  any  order 
therein,  except  by  consent  of  parties,  deprives 
a  county  judge  of  power  to  act  without  consent 
and  his  orders  made  in  violation  of  it  are  not 
only  irregular,  but  absolutely  void. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  SI  235-246 ;   Dec.  Dig.  i  56.  •] 

4.  \fotion8  (i  61*)— ooixaisral  attack  on 
Obdebs. 

Absolutely  void  orders  are  subject. to  col- 
lateral attack. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  |  83 ;   Dec.  Dig.  {  01.*] 

5.  Appeai.  AND  Ebbob  (^  837*)  —  Maitxbs 

CONSIDEBBD— JCDOIIENT  IN  OTHEB  CASB. 

On  appeal,  a  judgment  in  an  action  begun 
after  the  action  in  which  the  appeal  is  talcen, 
rendered  after  the  judgment  appealed  from,  and 
so  not  pleaded  and  not  capable  of  being  consid- 
ered below,  cannot  be  considered  to  afEect  the 
determination  on  the  appeal. 

[Ba.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  8271 ;    Dec.  Dig.  |  837.*] 

e.    GUABDIAN    AND    WABD    ({    108*)   —   MOBT- 

OA0E8   (J   154*)— Bona   Fide  Pubchaseb- 

NoTiCB— Possession. 

Where  one  claiming  title  under  a  land  con- 
tract was  in  possession  wlien  another  obtained 
title  by  a  deed  from  a  special  guardian  of  minor 
dtUdren  of  the  claimant's  vendor,  since  de- 
ceased, and  also  when  tax  deeds  were  executed 
to  a  subsequent  mortgagor  of  the  land,  the 
guardian's  grantee  toolc  title,  and  the  mortgagee 
the  mortgage,  charged  with  notice  of  the  claim- 
ant's rights  under  his  purchase,  and  the  mort- 
gage would  be  subject  to  those  rights. 

[Ed.  Note. — For  other  cases,  see  Quardtan 
and  Ward,  Cent  Dig.  {f  395-^8;  Dec.  Dig. 
8  108;*  Mortgages,  Cent  Dig.  t  351;  Dec. 
Dig.   g   154.*] 

Appeal  from  Glicnlt  Court,  Shawano  Coun- 
ty;  John  Goodland,  Judge. 

Action  by  K.  P.  Mcintosh  against  John 
Bowers  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Beversed. 

Action  by  mortgagee  to  quiet  title  to  a 
40-acre  tract  of  land  In  Vilas  county;  de- 
fense, ownership  In  fee.  The  plaintiff's  mort- 
gage was  executed  October  25,  1904,  by  Kate 
Pier  and  E.  O.  Comstock  Jointly  to  secure  a 
promissory  note  given  to  the  plaintiff  by 
Kate  Pier.  Kate  Pier's  title  consisted  of 
three  tax  deeds  Issued  to  her  by  Oneida  conn- 
ty  Hay  16,  1881,  May  23,  1892,  and  Septem- 
ber 29,  1893,  feq>ectlydy.  B.  G.  Oomstodc's 
title  consisted  of  a  deed  executed  October  24, 


iSM,  by  Hattie  P.  Kathan,  as  special  guard- 
Ian  of  Eleanor  Kathan  and  others,  minor 
children  of  Jos^h  E.  Kathan,  deceased,  who 
obtained  title  to  the  premises  from  the  state 
In  1884.  This  deed  was  executed  in  the 
course  of  proceedings  taken  in  the  circuit 
court  of  Vilas  county,  under  section  S50S  et 
seq.  St  1898  Wis.,  in  October,  1904,  for  the 
sale  of  this  and  21  other  tracts  of  land  in 
Vilas  county,  in  which  the  minor  heirs  of 
Joseph  B.  Kathan  had  some  Interest  Nei- 
ther Kate  Pier  nor  B.  G.  Comstock  had  ever 
had  possession  of  the  land  in  question.  The 
plaintiff  claimed  and  introduced  evidence 
tending  to  prove  that  It  had  always  been 
unoccupied  land,  but  defendant  claimed  that 
he  bad  occupied  it  since  1891  by  cutting  wood 
thereon  annually,  and  raising  potatoes  upon 
a  part  thereof,  and  by  maintaining  a  build- 
ing thereon  since  1892  which  he  occupied 
while  cutting  tlmtier  and  cultivating  the  land. 
Defendant  further  claimed  that  he  purchased 
the  land  for  |150  from  Kathan  in  1892,  and 
that  his  occupation  was  under  claim  of  title, 
but  that  he  obtained  only  a  contract  from 
Kathan,  and  In  March,  1904,  after  Kathan's 
death,  the  laud  with  other  lands  was  sold  in 
the  course  of  proceedings  in  the  county  court 
of  Vilas  county  under  said  section  3608  et 
seq.  St  Wis.,  to  one  D.  H.  George,  who  deed- 
ed the  same  to  the  defendant  in  June,  1904. 
The  circuit  court  found  the  facts  in  accord- 
ance with  the  defendants'  contentions,  and 
dismissed  the  complaint,  and  the  plaintiff  ap- 
peals. 

C.  H.  Boemer  (C.  H.  Van  Alstlne,  of  coun- 
sel), for  appellant  Wallrlck,  Dillett  &  Lar- 
son, for  respondents. 

WINSLOW,  a  J.  (after  stating  the  facts 
as  above).  The  trial  court  held  that  Kate 
Pier's  tax  deeds  were  invalid  because  the 
evidence  showed  that  the  defendant  Bowers, 
had  actual  possession  of  the  land  during  the 
three  years  after  the  issuance  of  each  of  her 
tax  deeds  and  hence  her  title  was  barred  by 
limitation.  We  are  urged  to  reverse  the 
court's  finding  as  to  Bowers'  possession,  but 
find  ourselves  unable  to  say  that  it  is  against 
the  clear  preponderance  of  the  evidence. 
The  trial  court  also  held  that  Comstock's  ti- 
tle was  Invalid  because  by  the  proceedings  in 
the  county  court  of  Vilas  county  in  tl\e 
spring  of  1904  the  Katlian  title  was  conveyed 
to  George  and  by  him  to  Bowers  in  June  fol- 
lowing, thus  leaving  no  title  to  pass  under 
the  circuit  court  proceedings  which  toolt 
place  in  October,  1904.  This  holding  we  con- 
sider erroneous.  The  evidence  ia  undisput- 
ed that  these  proceedings  were  conducted  be- 
fore Judge  Colman,  county  Judge  of  Vilas 
county,  entirely  in  Shawano  county  from  be- 
ginning to  «nd,  and,  further,  that  Judge  Col- 
man was  Interested  as  a  stockholdw  in  a 
bridE  company,  which  it  was  agreed  should 
receive  and  did  in  fact  recdhre,  from  George 
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(Uie  pnrdiaser)  the  title  to  one  tract  of  the 
lands  Boia. 

The  county  court  Is  required  hy  law  to  be 
held  at  the  county  seat,  except  In  the  case  of 
county  courts  possessing  cItU  jurisdiction. 
St  Wis.  1898,  I  2440.  We  know  of  no  au- 
thority, bowmec,  for  holding  any  county 
court  outside  of  the  county.  Were  It  to  be 
adniltted  that  this  objection  could  not  be 
raised  collaterally,  still,  the  fact  that  the 
county  Judge  was  pecuniarily  interested  in 
the  proceeding  would  be  fatal.  Our  statute 
wisely  provides  that  a  Judge  of  a  court  of 
record  who  is  interested  in  any  action  or 
proceeding  "shall  not  have  power"  to  hear 
and  determine  the  action  or  proceeding,  or 
malce  any  order  therein,  except  by  consent 
of  the  parties.  St  Wis.  1898,  t  2579.  There 
was  no  consent  here,  and  could  be  none  as 
to  the  interests  of  the  minors.  This  statute 
derives  the  Judge  of  power,  and  orders  made 
in  violation  of  it  are  not  only  irregular,  but 
absolutely  void,  and  hence  subject  to  col- 
lateral attaclc.  Case  v.  Hotfman,  100  Wis. 
814,  on  page  356,  72  N.  W.  390,  74  N.  W.  220, 
76  N.  W.  945,  44  L.  B.  A.  728 ;  Freeman  on 
Judgments  (4th  Ed.)  t  146;  Horton  v.  How- 
ard, 79  Mich.  642,  44  N.  W.  1112,  19  Am.  St 
Rep.  198,  So  the  proceedings  by  which  the 
land  in  question  was  deeded  to  Comstock  in 
October  appear  to  be  valid  so  far  as  the  evi- 
dence In  this  action  discloses;  but  the  re- 
spondent attacks  them  now  by  saying  that 
they  are  the  same  proceedings  which  were 
attacked  and  declared  roid  in  the  case  of 
Kathan  v.  Comstock  (decided  at  the  last  term 
of  this  court)  140  Wis.  427,  122  N.  W.  1044, 
which  was  an  action  brought  by  the  Kathan 
heirs  against  Comstock,  Kate  Pier,  and  the 
plaintiff  Mcintosh  for  the  express  purpose 
of  setting  aside  and  vacating  said  proceedings 
and  the  deed  to  Comstock  based  thereon. 

This  seems  to  be  true,  but  the  difficulty  is 
that  the  last-named  action  was  not  brought 
until  after  the  present  action,  and  the  Judg- 
ment therein  was  not  rendered  until  after 
Judgment  in  the  present  action,  hence  that 
Judgment  was  not  pleaded  nor  was  it  capable 
of  being  considered  In  the  present  action.  It 
is  equally  plain  ttiat  we  cannot  consider  It 
upon  this  appeal. 

Inasmuch,  however,  as  it  is  settled  in  the 
case  that  Bowers  was  In  possession,  claiming 
title  under  a  land  contract  from  Kathan, 
when  Comstodc  obtained  his  title  as  well  as 
wliea  the  Pier  tax  deeds  were  executed,  Com- 
stock took  the  title  and  Mcintosh  the  mort- 
gage charged  with  notice  of  Bowers'  rights 
under  his  purchase,  and  the  mortgage  would 
be  subject  to  those  rights.  Bank  v.  Ohafee^ 
98  Wis.  42,  73  N.  W.  8ia 

So  while  there  must  be  a  reversal  upon  the 
pleadings  and  facts  shown  by  the  evidence 
in  this  case,  no  Judgment  can  be  ordered,  bnt 
the  case  must  be  sent  back  for  completion 
of  the  trial.    If  there  be  no  application  for 


leave  to  plead  the  judgment  in  the  other  case 
by  way  of  supplemental  answer,  tiien  the 
only  question  upon  which  evidence  will  be 
necessary  or  allowable  will  be  the  question 
of  the  defendant  Bowers'  interest  under  his 
contract  of  purdiase  at  the  time  of  the  Com- 
stoCk  deed.  If  he  had  fully  paid  the  pur- 
chase price,  and  was  entitled  to  his  deed, 
the  mortgage  could  have  no  effect  but  If  there 
was  a  part  of  the  purchase  money  still  un- 
paid the  mortgage  would  attach  to  that  in- 
terest , 

If  there  t>e  application  to  plead  the  Judg- 
ment in  the  other  action  by  supplemental  an- 
swer, the  question  whether  such  plea  shall 
be  allowed  or  not  will  rest  in  the  sound  dis- 
cretion of  the  trial  court  As  the  questioa 
whether  such  a  plea  should  t>e  now  permitted 
and  the  question  of  the  effect  of  such  a  plea, 
if  allowed,  have  neither  of  them  been  pre- 
sented to  this  court  we  indicate  no  opinion 
upon  them. 

Judgment  reversed,  and  action  remanded 
for  further  iKoceedingB  aooording  to  law. 

TIMLIX  and  BARNEYS,  JJ.,  took  no  part 


ARTHUR  V.  ARTHUR. 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  Descent  aro  Dibtbibction  ({  116*)  — 
RiOHTS  AND  Liabilities  of  Heibs— Ad- 

VAnCBKENTS— EVIOENCE. 

Under  St  1898,  {  8059,  providing  that  all 
gifts  and  grants  shall  be  deemed  to  have  been 
made  in  advancement  if  it  is  so  expressed  in 
the  gift  or  grant  or  if  charged  In  writing  by 
intestate  as  an  advancement  or  acknowledged 
in  writing  as  snch  by  the  descendant  other 
proof  of  advancement  than  that  prescribed  is 
excluded. 

fEd.  Note.— For  other  cases,  see  Descent  and 
Distribntion,  Cent  Dig.  f  427;  Dec.  Dig.  i 
116.*] 

2.  Descent  ano  Distribution  (|  116*)  -^ 
Rights  and  IjIabiuties  or  Heibs— Ad- 
vancement—Evidence. 

Under  St  1808,  i  3950,  as  to  proof  of  ad- 
vancements, a  writini;  executed  by  a  donor  char- 
ging a  gift  as  an  advancement  to  l>e  valid  for 
that  purpose,  must  be  contemporaneous  with 
the  gift;  snch  a  writing  executed  four  months 
afterwards  being  unavafling. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  427;  Dee.  Dig.  { 
116.*] 

Appeal  from  Circuit  Court  Orant  County; 
Geo.  CSementson,  Judge. 

Action  by  James  Arthur  against  Samuel 
Arthur,  as  administrator  of  the  estate  of  John 
Arthur.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reveraed. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  for  Orant  county,  reversing  a 
Judgment  of  the  county  court  of  Orant  county 
allowing  the  final  report  and  account  of  Sam- 
uel Arthur  administrator  of  the  estate  of 
John  Arthur,  deceased. 
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The  omirt  below  made  the  following  And- 
IngB  of  fact  and  oondnaloas  of  law: 

Jobn  Artliur  died  intestate  at  the  city  of 
Plattevllle,  where  he  bad  lived  many  years, 
on  DecanbtT  10, 1906,  aged  86  years.  He  left 
as  bla  only  heirs  his  fonr  sons,  James  (the  ap- 
pellant), Samnel,  C!harlee  A.,  and  Harry  H., 
all  mm  of  mldfle  age.  He  died  owning  no 
real  estate,  and  the  Inventory  of  his  personal 
estate  amonnted  to  $11,850.50,  which  included 
'a  note  from  the  respondent,  James  Arthur,  to 
his  father  for  $1,663,  dated  May  23,  1002, 
which  drerw  interest  at  S  pw  cent  In  Jan- 
uaiy,  1902,  and  for  more  than  10  years  prior 
thereto,  said  John  Arthur  owned  a  farm  of 
400  acres  in  Woodbury  county,  Iowa.  It  had 
been  bought  for  him  by  his  agent,  Jobn  Raw- 
lings,  his  brother-in-law,  who  was  dnrtng  all 
the  time  Jcritm  Arthur  owned  this  farm  his' 
agent  to  rent  it  and  supervise  it.  Said  agent 
transacted  all  of  the  business  relative  to  said 
farm  and  made  all  the  settlements  for  rent, 
etc.,  with  the  tenanta  The  evidence  shows 
that  Jobn  Arthur  was  not  upon  said  farm 
more  than  twice  while  be  owned  it  Rawlings 
as  such  agent  rented  the  farm  March  1, 1803, 
to  James  Arthnr,  the  respondent  and  he  con- 
tinned  to  occnpy  it  as  tenant  nntll  May,  1902. 
Atwut  the  middle  of  May  John  Arthur,  by 
written  contract  executed  at  Plattevllle,  con- 
tracted to  deed  this  fann  to  N.  J.  Bennett  for 
$14,000 ;  said  Bennett  paying  down  $3,000  and 
taking  possession  at  once.  Immediately  after 
said  contract  of  sale  Rawlings,  acting  as 
agent  of  John  Arthur,  had  a  settlement  with 
James  Arthur  of  all  matters  connected  with 
the  tenancy  of  James,  including  the  balance 
due  for  rent  from  James  to  his  father,  which 
was  found  to  be  $1,663.  On  the  23d  day  of 
May,  1902,  James  gave  his  father  his  note  for 
said  amount  The  father  kept  the  note  until 
his  death,  and  this  is  the  note  that  is  inven- 
toried as  a  part  of  John  Arthur's  estate.  The 
evidence  shows  that  no  more  than  said  sum 
was  due  from  James  for  the  rent  of  said  land, 
and  there  Is  no  evidence  that  James  ever  rent- 
ed any  other  land  of  bis  father,  or  that  he 
owed  him  for  anything  else.  On  February  25, 
1908,  said  N.  J.  Bennett  received  a  deed  from 
John  Arthnr  of  said  farm  and  settled  the  re- 
mainder of  tne  purchase  price;  the  interest 
appearing  to  have  been  paid  to  that  date. 
Simultaneously  with  the  delivery  of  the  deed 
to  him,  Bennett  gave  to  John  Arthur  a  note 
for  $1,000  and  by  his  direction  executed  to 
each  of  his  sons,  Charles  A.  Arthur  and  Sam- 
uel Arthur,  a  note  for  $5,000,  and  secured  the 
two  notes  by  a  mortgage  on  said  farm.  Ben- 
nett has  since  paid  all  three  of  said  notes, 
and  said  mortgage  has  been  released ;  Samuel, 
Charles,  and  Harry  all  Joining  in  the  release 
of  said  mortgage.  In  March,  1003,  Charles 
A.  Arthnr  duly  assigned  to  his  father,  Jobn 
Arthur,  his  said  $6,000  note  and  his  Interest 
In  aald  mortgage  as  secnrity  for  the  payment 
to  his  father  annually  until  his  death  of  the 
•urn  of  $150,    On  the  same  day  Samuel  Ar- 


thur sxecated  a  similar  assignment  to  his  fa- 
ther of  Us  $6,000  note  and  bis  Interest  In 
said  mortgage  to  secure  a  like  payment  by 
him.  Both  of  said  assignments  were  recorded 
In  the  office  of  register  of  deeds  of  Woodbuiy 
county,  Iowa,  Mardi  14,  1003.  After  making 
these  mortgages  to  diaries  and  Samuel  and 
the  execution  of  the  assignments  to  John 
Arthnr  as  security,  John  Arthur  gave  his  son 
Harry  Arthur  a  $5,000  Interest  John  Arthur 
had  by .  mortgage  or  otherwise  in  a  farm 
known  as  the  "John  Hellmer  farm,"  and  took 
from  Harry  written  security  to  pay  bim 
(John)  $160  annually  while  he  lived.  Later, 
for  some  reason  it  was  arranged  between 
Samuel  and  his  father  that  Samuel  should 
transfer  to  Harry  the  interest  he  (Samuel) 
had  In  the  Bennett  mwtgage,  and  that  Sam- 
nel  should  receive  a  $5,000  mortgage  on  the 
Hellmer  farm. 

Accordingly,  the  $5,000  Bennett  note  was 
transferred  to  Harry,  and  the  father  executed 
an  Instrument  in  writing  purporting  to  be  an 
assignment  of  an  interest  in  the  Bennett 
mortgage  to  Harry.  Samuel  received  said 
Hellmer  mortgage,  and  the  evidence  does  not 
show  any  assignment  of  the  Bennett  mort- 
gage from  Samuel  to  Harry.  The  assignment 
executed  by  John  Arthur  to  Harry  Arthur, 
dated  June  27, 1905,  and  recorded  In  the  reg- 
ister of  deeds  office  of  Woodbury  county, 
Iowa,  on  July  1,  1005,  recites  that  J(An  Ar- 
thnr sells,  assigns,  and  sets  over  to  Harry 
Arthur  "all  of  Mie  Interest  in  and  to  a  cer- 
tain indenture  of  mortgage  which  I  purchased 
from  Samuel  Arthur  on  the  9th  day  of  March, 
A.  D.  1903,  reserving,  however,  the  sum  of 
$150  annually  out  of  said  mortgage  or  Inter- 
est therefrom  until  the  date  of  my  death, 
which  said  mortgage  was  executed  by  N.  J. 
Bennett"  The  assignment  describes  tbe  Ben- 
nett mortgage,  and  states  that  the  assignee 
shall  have  all  the  interest  of  the  assignor  in 
said  mortgage  8ut>]oct  to  the  payment  to  him 
until  his  death  of  the  sum  of  $160  amraally. 
The  value  of  the  entire  property  of  John  Ar- 
thur, Including  the  aforesaid  note  of  James 
Arthur  for  $1,663,  at  the  time  of  deeding  the 
farm  to  Bennett  did  not  exceed  $26,000. 
James  Dolan,  an  attorney  of  the  city  of 
Plattevllle,  was  John  Arthur's  legal  advisor, 
and  appears  to  have  drawn  all  of  the  papers 
that  were  executed  by  John  Arthur  and  in 
evidence  In  this  case.  Mr.  Dolan  testified 
that  John  Arthur  was  averse  to  making  a 
will,  and  his  testimony,  with  the  other  evi- 
dence, shows  that  John  Arthur  desired  to  dis- 
tribute his  property  equally  among  his  chil- 
dren, reserving  enough  to  Insure  himself  a 
comfortable  maintenance  while  he  lived.  On 
tbe  2Sth  day  of  October,  1905,  six  weeks  be- 
fore his  death  and  four  months  after  making 
said  Instrument  of  assignment  to  Harry,  John 
Arthur  executed  the  following  paper  In  writ- 
ing: 

"This  is  to  certify  that  I  have  made  ad- 
vancements to  each  of  my  four  sons  abd  only 
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beliB  at  law  out  of  my  estatv  as  follows:  To 
my  son  Samuel  Arttaur  fire  tbonsand  (6,000) 
dollars  (mortgage  on  Jobn  Hellmer  farm,  N. 
E.  %,  sec.  33,  X.  3  N.,  R.  1  W.  of  the  4th  P. 
M.  In  Grant  county,  Wisconsin);  to  my  son 
James  Arthur  five  thousand  (5,000)  dollars 
in  rent  on  fiirm  at  Oto,  Iowa,  which  farm  I 
afterwards  conveyed  to  N.  J.  Bennett;  to  my 
son  Charles  A.  Arthur  fire  thousand  (5,000) 
dollars,  one-half  Interest  In  N.  J.  Bennett 
mortgage,  which  mortgage  is  against  the 
above-mentioned  farm  at  Oto  (Iowa) ;  and  to 
my  eon  Harry  A.  Arthur  five  thousand  (5,000) 
dollars,  one-half  interest  In  N.  J.  Bennett 
mortgage,  which  mortgage  is  against  the 
above-mentioned  farm  at  Oto,  Iowa.  Dated 
at  Plattevllle,  Grant  County,  Wisconsin,  this 
28th  day  of  October,  A.  D.  190S.  John  Ar- 
thur.  [Seal.] 

"State  of  Wisconsin,  Grant  County — ss.: 
Personally  came  before  me  this  28th  day 
of  October,  1905,  the  above-named  John  Ar- 
thur, to  me  known  to  be  the  identical  person 
who  executed  the  foregoing  Instrument  and 
a(iknowledged  the  same  to  be  his  free  act  and 
deed  for  the  uses  and  purposes  therein  men- 
tioned. James  Dolan,  Notary  Public,  Grant 
County,  Wisconsin.  My  commission  expires 
October  3, 1909." 

As  conclusions  of  law,  it  is  determined  that 
judgmoit  upon  this  appeal  be  entered  that 
that  part  of  the  Judgment  of  the  county  court 
which  determines  that  John  Arthur,  deceas- 
ed, "made  no  valid  advancement  to  Samud 
Arthur,  Charles  A.  Arthur,  or  Harry  B.  Ar- 
thur," be  reversed,  as  likewise  all  of  said 
Judgment  provided  toe  the  settlement  of  the 
administrator's  accounts,  and  distribution  of 
the  estate  without  any  charges  made  for  ad- 
vancements, and  directing  that  said  county 
court  in  the  settlement  of  the  estate  of  John 
Arthur  (diarge  Samuel  Arthur,  Charles  A.  Aiv 
thur,  and  Harry  B.  Arthur  $5,000  each  for 
advancements  received  from  John  Arthur, 
and  that  the  appellant  recover  his  costs  upon 
this  appeal.  Judgment  was  entered  accord- 
ingly, from  which  this  appeal  was  taken. 

James  Dolan  and  W.  H.  Beebe  (Jones  & 
Schubrlng,  of  counsel),  for  appellant.  T.  It 
Cleary  and  T.  M.  Lowry,  for  respondent 

KERWIN,  J.  (after  stating  the  facts  as 
above).  The  question  In  this  case  Is  whether 
the  transfer  of  $5,000  worth  of  property  to 
each  of  the  three  sons  of  John  Arthur,  Sam- 
uel, Charles,  and  Harry,  amounted  to  an  ad- 
vancement to  each  of  them  which  should  be 
charged  against  him  in  the  settlement  of  the 
estate  of  bis  father.  The  court  below  in  a 
lengthy  and  able  opinion  held  that  the  sums 
given  were  advancements  and  not  gifts;  there- 
fore, that  each  should  be  charged  with  the 
amount  so  advanced  in  the  settlement  of 
John  Arthur's  estate.  The  grounds  of  deci- 
sion of  the  court  below  are,  in  effect,  that 
the  evidence  tends  to  show  that  John  Arthur 
desired  to  distribute  his  property  equally,  and 


recites  the  certificate  set-  ont  In  the  findings 
made  at  least  four  months  after  the  transfers 
to  the  effect  that  John  Arthur  had  made  ad- 
vancements to  each  of  his  four  sons  of  $5,000, 
and  that,  independent  of  the  statute  regard- 
ing i^oof  of  advancements  (St  1898,  S  3859), 
a  presumption  is  raised  upon  the  facts  that 
the  gifts  were  advancements,  and  that  such 
presumption  is  controlling  unless  rebutted  by 
evidence ;  and  that  but  for  section  3959,  St 
1898,  he  would  hold  that  the  gifts  to  Charles, 
Samuel,  and  Barry  were  advancements  un- 
der the  evidence.  The  court  below  then  pro- 
ceeds to  discuss  section  3959,  St  1898,  and 
the  effect  of  the  certificate  referred  to  and 
put  in  evidence,  and  argues  that  the  statute 
does  not  require  the  charge  to  be  made  at  the 
time  of  making  the  gifts ;  that  since  the  facts 
and  circumstances  show  that  the  gifts  were 
intended  as  advancements,  there  is  nothing  ' 
in  the  language  of  the  statute  or  in  reason 
why  the  xiarent  afterwards  may  not  In  writ- 
ing declare  the  gifts  to  have  been  advance- 
ments, and  thereby  comply  with  the  statute. 
Pomeroy  v.  Pomeroy  et  aL,  93  Wis.  262,  67 
N.  W.  430,  and  Ludington  v.  Patton,  121  Wis. 
649,  99  N.  W.  614,  are  referred  to  and  held 
not  controlling. 

It  may  be  that  in'tbe  absence  of  a  statute 
prescribing  the  manner  of  proving  advance- 
ments, the  proof  would  have  been  sufficient 
to  support  the  findings  and  Judgment  below. 
But  In  the  face  of  our  statute  (section  8959) 
we  cannot  find  that  it  is.  Tlie  assignments 
of  the  $5,000  Interest  to  each  of  the  three 
sons  bear  upon  their  face  no  evidence  that 
they  were  advancements.  True,  the  age  of 
John  Arthur  when  the  assignments  were 
made,  the  fact  that  the  property  assigned 
amounted  to  more  than  half  of  his  estate,  and 
that  he  was  averse  to  making  a  will,  and 
perhaps  some  other  facts  and  circumstances 
appearing  In  evldoice,  might  be  suflldent  to 
raise  a  presumption  that  the  gifts  were  ad- 
vancements without  the  certificate  of  Octo- 
ber 28, 1905,  were  It  not  for  the  statute  refer- 
red to.  But  In  face  of  the  statute  we  fall  to 
find  sufficient  proof,  unless  the  certificate  was 
admissible  in  evidence.  The  statute  (section 
3959)  provides:  "All  gifts  and  grants  shall 
be  deemed  to  have  been  made  1%  advancement 
if  they  are  expressed  in  the  gift  or  grant  to 
be  so  made  or  if  charged  in  writing  by  the 
Intestate  as  an  advancement  or  acknowledg- 
ed in  writing  as  such  by  the  child  or  other 
descendant  •  •  • "  This  statute  at  least 
by  implication  excludes  other  proof  of  ad- 
vancement and  provides  for  proving  an  ad- 
vancement Bulkeley.  et  al.  v.  Noble,  2  Pick. 
(Mass.)  337;  Barton  v.  Rice  et  aL,  22  Pl<^ 
(Mass.)  608.  In  Massachusetts  the  statute  la 
the  same  as  our  own,  and  in  Barton  v.  Rice 
et  al.,  supra,  the  court  said:  "TThe  statute 
does  not  expressly  declare  that  an  advance- 
ment shall  not  be  proved  in  any  other  man- 
ner, but  that  undoubtedly  is  the  meaning  of 
the  statute."  And  in  Blgdow  et  aL  v.  Poole, 
10  qray  (Mass.)  lOS,  it  U  raid:    "It  Is  the 
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settled  law  of  thJa  commonwealtb  that  an  ad- 
Tancement,  whether  of  real  or  personal  prop- 
erty, made  by  an  intestate  to  his  child  or 
other  descendant,  must  be  proved  by  the  evi- 
dence prescribed  by  our  statutes,  and  by  no 
other." 

The  construction  placed  upon  the  statute 
by  the  Massachusetts  court  has  been  adopt- 
ed by  this  court.  In  Pomeroy  v.  Pomeroy  et 
al.,  03  Wis.  262,  at  page  266,  67  N.  W.  430, 
at  page  431,  this  court  said :  "It  follows  that 
the  construction  given  to  this  statute  by  the 
Massachusetts  court  became,  on  its  adoption 
here,  a  part  of  the  law  of  this  state.  We 
therefore  hold  that  parol  evidence  is  inadmis- 
Blble  to  prove  an  advancement;  that,  though 
the  statute  does  not  expressly  declare  that 
an  advancement  shall  not  be  proved  In  any 
other  mAner  than  that  Indicated  therein, 
such  is  undoubtedly  Its  meaning;  that,  by 
prescribing  a  particular  manner  for  proving 
an  advancement,  by  Implication  all  other  evi- 
dence is  excluded."  To  the  same  effect  ft 
liUdlngton  v.  Patton,  121  Wis.  662,  99  N.  W. 
614.  Since  the  evidence  Independent  of  the 
certificate  was  not  suflQdent  to  establish  that 
the  transfers  were  advancements  the  question 
arises  whether  the  certificate  was  competent. 
This  certificate  was  made  some  four  months 
after  all  the  transfers  were  completed  and 
delivered,  and  it  is  insisted  by  respondent 
that  it  was  competent  as  tending  to  show  the 
intention  of  John  Arthur  and  in  harmony 
with  the  statute,  because  the  statute  does 
not  provide  when  the  charge  shall  be  made. 
The  statute,  however,  has  been  construed  by 
this  court  in  two  cases  (Pomeroy  v.  Pomeroy 
et  al.,  93  Wis.  262,  67  N.  W.  430,  and  Ludlng- 
ton  T.  Patton,  121  Wis.  662,  99  N.  W.  614) 
contrary  to  the  contention  of  the  respondent 
In  the  Pomeroy  Case,  after  reviewing  the 
Massachusetts  cases  under  a  similar  statute, 
it  Is  held  that  parol  evidence  is  inadmissible 
to  prove  an  advancement,  and  that  all  other 
evidence  than  that  prescribed  by  the  statute 
is  excluded  by  implication.  Add  In  the  Lud- 
Ington  Case  it  was  held  that  the  charge  in 
writing  must  be  made  at  the  time  of  delivery 
of  the  property.  The  court  said  (page  663  of 
121  Wis.,  page  618  of  99  N.  W.) :  "The  stat- 
ute is  mandatory  and  must  be  enforced  as 
written.  Pomeroy  v.  Pomeroy,  93  Wis.  262, 
67  N.  W.  430.  It  clearly  contemplates  that  a 
delivery  of  property  by  one  to  another,  the 
latter  having  claims  upon  the  former's  boun- 
ty, is  not  to  be  deemed  an  advancement  un- 
less it  is  given  that  character  at  the  time  of 
such  delivery,  either  by  a  declaration  in  the 
writing  making  the  bestowal,  or  by  an  ac- 
knowledgment in  writing  at  that  time  by  the 
recipient  of  the  bounty,  or  by  an  expression 
of  the  donor  in  respect  to  the  matter  in  charg- 
ing the  property  to  the  person  receiving  the 
same." 

But  it  Is  said  in  the  opinion  of  the  learned 
trial  Judge,  and  so  argued  by  counsel  here, 
that  the  question  as  to  when  the  charge  of 


advancement  must  be  made  was  not  involved 
in  the  Ludlngton  Case.  The  question  of  the 
construction  of  the  statute  (section  3950)  was 
involved  and  under  consideration,  and  it  Is 
clear  from  the  briefs  of  counsel  in  the  case 
that  whether  the  writing  or  charge  referred 
to  in  the  statute  should  be  contemporaneous 
with  the  advance  was  also  regarded  in  the 
case  by  counsel  as  necessarily  considered  in 
construing  the  statute  as  applied  to  the  facts 
of  the  case  then  under  consideration.  It  is 
also  dear  from  the  opinion  that  this  court 
regarded  the  point  as  necessarily  in  the  case 
and  one  of  the  propositions  upon  which  the 
decision  of  the  court  rested.  But  even  if  we 
should  consider  what  was  said  in  the  Ludlng- 
ton Case  on  Qie  point  as  obiter,  we  see  no 
reason  to  depart  from  the  conclusion  reach- 
ed and  declared  by  the  court,  and  we  adhere 
to  the  construction  put  upon  the  statute  in 
that  cas&  The  manifest  purpose  of  the  stat- 
ute in  making  the  charge  In  writing  evidence 
of  an  advancement  is  that  the  charge  must 
be  made  contemporaneously  with  the  advance- 
ment This  is  in  harmony  with  the  rule  re- 
specting book  accounts.  In  Marshall  v.  Cole- 
mann  et  aL,  187  111.  636,  at  page  080,  68  N.  E. 
628,  at  page 636, the  court  said:  "Book  ac- 
counts are  only  admissible  in  favor  of  the  par- 
ty who  keeps  them  when  the  entries  are  made 
contemporaneously  with  the  transactions  re- 
corded, and  the  same  rule  applies  to  books  and 
entries  of  deceased  persons.  Greenl.  Ev.  (13th 
Ed.)  S  118;  Whart  Bv.  SS  246-688;  2  Woem- 
er,  Adm'n  (2d  Ed.)  §  658;  Nelson  v.  'Nelson, 
90  Mo.  460,  2  S.  W.  413.  'Declarations  or 
book  entries  of  the  donor  subsequent  to  the 
transaction  are  Inadmissible  unless  they  are 
of  the  res  gestse  or  against  Interest'  2 
Woemer,  Adm'n  (2d  Ed.)  {  658."  See,  also. 
Young  et  al.  v.  Young  et  al.,  204  IlL  430,  68 
N.  B.  532;  Nelson  v.  Nelson,  90  Mo.  460,  2 
S.  W.  413.  Nor  were  declarations  of  John 
Arthur  made  after  the  transfers  admissible 
to  prove  advancements.  Kimball  v.  Leland, 
110  Mass.  325;  Harness  et  al.  v.  Harness  et 
al.,  49  Ind.  384;  Thornton  on  Gifts  &  Ad- 
vancements, p.  198,  i  224 ;  Howard  et  al.  v. 
Howard  et  al.,  101  Oa.  224,  28  S.  E.  64a  It 
will  be  seen  that  the  cases  from  other  Juris- 
dictions are  in  harmony,  with  the  decisions 
of  this  court  heretofore  cited.  Indeed,  it  is 
unnecessary  to  go  outside  of  the  decisions  of 
this  court  The  Pomeroy  and  Ludlngton  Cas- 
es are  decisive  of  the  propositions  Involved. 

It  follows  that  there  is  not  sufficient  evi- 
dence to  support  the  findings  or  conclusions 
of  the  court  below  to  the  effect  that  the  trans- 
fers to  the  sons  of  John  Arthur,  deceased, 
were  advancements,  or  to  warrant  the  court 
below  in  reversing  the  judgment  of  the  coun- 
ty court  in  part  The  judgment  below  must, 
therefore,  be  reversed. 

The  judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  affirm  the  judgmebt  of  the  county  court 
and  for  further  proceedings  according  to  law. 
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TOPOLEWSKI  T.  PLANKINTON  PACK- 
ING   CO. 
(Supreme  Court  of  Wisconsin.     Mar  24,  IdlO.) 

(StfUaifii  it>  tfi*  Judge.) 

1.  Maucioub  Pbosecution   (I  21*)— Advice 

OF  ATTOBITBT— LlABIUTT  OF  PbOSKCXTTOB. 

If  one  before  instituting  a.  criminal  pros- 
ecution states  to  a.  duly  licensed  attorney  at 
law,  fully  and  'fairly,  all  the  facts  and  circnm- 
stances  within  his  knowledge  or  of  which  he 
has  reasonably  reliable  informaticm,  and  acts 
upon  the  advice  of  such  attorney  respecting 
whether  such  facts  render  tile  defendant  guilty 
of  a  criminal  offense,  he  has,  in  the  legal  sense, 
probable  cause  for  his  action  rendering  him  im- 
mune from  liability  for  malicious  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  40-44;  Dec  Dig.  } 
21.*] 

2.  Mauoious  PBOSEctmoN  jl  21*)— Advicb 
or  Attobnet— "FULI.  akd  Faib  Statjoixkt 
or  All  thk  Facts." 

The  foregoing  rule  applies  liberally  to  in- 
formers, in  that  the  attorney  consulted  need  not 
necessarily  be  the  public  prosecutor,  and  the 
term  "full  and  fair  statement  of  all  the  facts" 
does  not  call  for  all  facts  reasonably  discover- 
able, or  require  the  informer  to  make  diligent 
inquiry  in  respect  thereto. 

[Bd.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  Si- 40-44 j    Dec.  Dig.  f 

8.  Mauoious  Pboseoution  ({  24*) — "Pbob- 
ABL«  Causx"— CorViotiok— EmccT  o»  Bk- 

VERSAL. 

In  case  of  a  criminal  prosecution  being 
commenced  upon  the  initiative  of  a  private 
person,  and  the  action  being  prosecuted  to  con- 
viction and  judgment,  without  collateral  fraud, 
such  judgment  will  stand  as  probable  cause  for 
such  commencement.  Tendering  such  person  im- 
mune from  liability  for  malicious  prosecution, 
though  the  judgment  be  reversed  on  appeal  for 
error  committed  upon  the  trial ;  even  error  in 
holding  that  the  facts  claimed  by  such  person 
to  exist  constituted  guilt  of  the  criminal  charge. 

(Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  62;    Dec.  Dig.  !  24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5620-5627.] 

4.  Malicious  Prosecution  (§  24*)  — Pbob- 
ABLB  Cause— Fraud. 

The  fraud  which  will  take  a  judgment  of 
conviction  out  of  the  rule  stated,  is  fraud  ex- 
trinsic, not  in  respect  to  matters  litigated  and 
passed  upon  in  the  trial  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  g  52 ;  Dec  Dig.  i  24.*] 

5.  COBPOBATIONS  (g  492*)- TOBTS  OF  AQERT— 

Liability. 

If  the  agent  of  a  corporation,  acting  with- 
in the  scope  of  his  duties,  even  though  abusing 
bis  authority  in  that  he  uses  methods  not  ex- 
pressly or  impliedly  authorized,  or  which  could 
reasonably  have  been  anticipated,  commits  a 
remediable  wrong  to  another,  causing  that  oth- 
er recoverable  damages,  the  corporation  as 
well  as  the  agent  is  liable. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1903;   Dec  Dig.  |  492.*I 

&  COBPOBATIONS  ({  497*)— TOBTS  OF  AQERT— 

Ratification. 

In  case  of  the  agent  of  a  corporation,  as- 
suming to  act  in  Its  behalf,  committing  a  re- 
mediable wrong  to  another  by  some  act  outside' 
the  scope  of  his  authority,  If  the  corporation, 
with  knowledge  of  the  facts,   ratifies  his  con- 


duct, it  Is  liable  the  same  as  if  such  act  was 
done  by  its  authority. 

[Eid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1906;    Dec  Dig.  }  407.*1 

7.  COBPOBATIONS  (1 492*)— Agents— Who  Abe. 

In  case  a  person  to  whom  the  general  man- 
agement of  a  corporation  is  intrusted  by  cor- 
porate action,  or  one  who  is  permitted  to  exer- 
cise sod!  anthority,  employs  another  to  perform 
some  service  for  the  corporation,  snch  employ- 
ment makes  such  other  a  corporate  agent  as  to 
all  acta  done  by  him  within  the  scope  of  his 
duties,  and  in  case  he  acts  outside  such  daties, 
its  agent  io  far  as  such  acts  are  subsequently 
ratified. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1903;   Dec  Dig.  g  492.*f 

8.  COBPOBATIONS    (8    432*)  —  Unauthobized 
Acts  of  Agent— Ratificatiok. 

Ratification  by  a  corporation  of  the  acts 
ot.a.  person  falsely  assuming  to  have  anthority 
in  the  premises,  may  be  establiahod,  circum- 
stantially, as  by  conduct  of  those,  intrusted  with 
the  goveming  authority  or  general  management 
of  tne  corporate  aSaJia  clearly  showing  ap- 
proval. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  g  1737;  Dec  Dig.  g  432.*] 

9.  Davaoes  (g  91*)  —  Punitive  Dauages  — 
When  Allowed. 

Punitory  damages  are  not  allowable  as 
matter  of  right,  nor  are  such  damages  allow- 
able, at  all,  unless  the  wrongdoer  in  perpetrat- 
ing the  wrongful  act  is  actuated  by  bad  intent 
to  injure,  either  actual  or  with  such  reckless 
disregard  of  consequences  as  to  be  equivalent 
thereto. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  g  193 ;   Dec  Dig.  g  91.*] 

10.  Damages  (g  215*)— Punitive  Dahaqe^— 
When   Allowed — Instructions. 

It  is  for  the  court  in  an  action  for  dam- 
iges  sounding  in  tort,  to  determine  whether,  in 
iny  reasonaUe  view  of  the  evidence,  punitory 
Jamages  would  be  proper,  and  if  so,  to  leave  it 
to  the  jury  to  allow  sudi  damages  or  not  in 
their  discretion,  informing  them,  adequately, 
that  such  an  allowance  is  not  to  he  made  out  of 
any  regard  for  the  plaintiff  but  solely  as  a 
punishment  of  the  defendant  and  a  warning  to 
others,  and  are  to  l>e  measured  out  as  to  amount 
solely  in  that  view. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g  643;  Dec  Dig.  g  215.*] 

11.  COBPOBATIONS  (g  498*)— Punitive  Dam- 
ages—Liabilitt  OF  COBFOBATION. 

Punitory  damages  are  not  allowable,  gen- 
erally, against  a  corporation  for  the  malicious 
act  of  its  agent  within  the  scope  of  his  au- 
thority or  otherwise ;  its  liability  is  limited,  in 
any  case,  to  actual  damages,  in  the  absence  of 
authority  to  commit  the  wrong  with  its  ma- 
licious characteristic,  or  subsequent  ratification 
of  its  commission  with  knowledge  of  the  facts. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  g  1909;    Dec  Dig.  §  498.*] 

12.  Evidence     (g     65*)  —  Pbesumptions  — 
"Knowledge  or  the  Law." 

The  maxim,  "Every  one  is  presumed  to 
know  tlie  law,"  does  not  obtain  literally  and 
generally;  it  is  limited  by  the  reason  for  the 
rule,  viz.:  to  prevent  violators  of  the  Criminal 
Code  from  escaping  punishment  on  the  ground 
of  ignorance  of  the  law  and  violators  of  pri- 
vate rights,  escaping  liability  for  actual  loss 
thereby  inflicted  on  such  ground. 

[Ed.  Note.— For  other  cases,  see  EMdenee, 
Cent  Dig.  g  83;    Dec.  Dig.  g  66.* 

For  other  definitions,  see  Words  and  PhraseiL 
vol.  6.  p.  5540;  vol.  5,  p.  3943.] 
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13.  M AU0I0U8  Pbosboution  (i  21*)— Advice 

or  Attornbt— Pbksuuftionb. 

If  a  person  acta,  in  commencing  a  criminal 
prosecution,  npon  toe  advice  of  one  duly  li- 
censed to  practice  the  profession  of  law,  and 
sach  advice  proves  to  be  wrong,  lie  cannot  be 
rightly  held  to  have  acted  in  bad  faith  because 
of  a  legal  presumption  that  every  one  knows 
the  law. 

[EM.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  H  4<M4;    Dec.  Dig.  i 

i'li.  BVTDEUCE      (S      65*)  —  PBESmiFTIONS    — 

"Knowledge  of  the  Law." 

The  maxim,  "Every  one  is  presumed  to 
know  the  law,"  does  not  prevail  against  the 
real  truth  as  to  any  particular  situation,  except 
as  regards  punishment  for  a  criminal  offense, 
or  responsibility  for  actual  damages  for  viola- 
tion of  private  rights. 

[Ed.  Note. — For  other  cases,  see  BMdenee, 
Cent  Dig.  {  85;   I>ec.  Dig.  }  65.*] 

Timlin,  J.,  dissenting. 

Appeal  ttom  Clrcoit  Ooort,  Muwaukee 
Connty ;  Orren  T.  WlUiamB,  Judge. 

Action  by  John  T<^>oIew8kl  against  the 
Planklnton  Packing  Company.  Judgment 
for  plaintiff  and  defendant  appeals.  Revers- 
ed and  remanded,  with  Instructions. 

Action  to  recover  compensation  for  false 
Imprisonment  and  malicious  proaecution. 

For  the  first  cause  of  action  It  was  alleg- 
ed that  defendant,  a  corporation,  falsely  and 
maliciously  claiming  that  plaintiff  was  guilty 
of  having  committed  the  crime  of  larceny  of 
Its  goods,  to  wit:  three  barrels  of  meat  and 
leaf  lard  of  the  value  of  $55.26,  caused  hlra, 
without  legal  proceedings,  to  be  restrained 
of  his  liberty  for  the  period  of  one  hour  and 
then  to  be  delivered  to  the  public  authorities 
and  to  be  restrained  of  his  liberty  In  the  po- 
lice station  at  Milwaukee  for  the  period  of 
two  hours. 

For  a  second  cause  of  action  It  was  alleg- 
ed that  defendant,  maliciously  and  without 
probable  cause,  in  due  form  of  law,  caused 
plaintiff  to  be  arrested  and  prosecuted  for 
the  crime  of  larceny  of  its  goods,  as  stated 
In  the  first  cause  of  action;  that  he  was 
foond  guilty  as  charged;  that  upon  a  re- 
view of  the  conviction  on  writ  of  error  It 
was  held  that  the  facts  established  In  the 
action  did  not  constitute  a  criminal  offense 
and  the  conviction  was,  therefore,  reversed 
and  cause  remanded  for  a  new  trial;  and 
that,  subsequently,  such  proceedings  were 
duly  bad  In  the  trial  court  that  the  cause 
was  again  beard,  resulting  in  its  being  de- 
cided that  the  facts  claimed  to  exist,  of 
which  proof  was  made  and  considered,  did 
not  show  plaintiff  to  be  guilty  of  any  crim- 
inal offense  and  he  was,  therefore,  upon  mo- 
tion discharged. 

Damages  were  claimed  to  have  been  sus- 
tained by  plaintiff  to  the  extent  of  $50,350. 

Defendant,  for  an  answer  to  the  first  cause 
of  action,  admitted  that,  at  the  time  and 
place  alleged,  plaintiff  was  restrained  of  his 
liberty  on  a  charge  of  larceny,  and  was, 


while  so  restrained,  placed  in  custody  of  the 
chief  of  police  of  the  dty  of  Milwaukee  and 
that  he,  subsequently,  obtained  his  release 
on  ball ;  and  put  in  Issue  allegatloiiB  as  to 
aggravated  diaracter  of  the  restraint. 

Defendant,  for  an  answer  to  the  second 
cause  of  action,  admitted  (1)  Its  alleged  cor- 
porate character;  (2)  the  claim  that  plain- 
tiff, previous  to  his  detention,  was  a  retail 
meat  dealer  in  the  dty  of  Milwaukee  and 
accustomed  to  purchase  stock  of  defendant; 
(3)  that  one  Layer,  at  the  time  of  such  de- 
tention, was  In  its  employ;  (4)  that  plain- 
tiff was  prosecuted  for  larceny  and  convict- 
ed ;  that  the  conviction  was  reversed  and  on 
a  retrial  be  was  discharged,  as  alleged,  but 
denied  that  the  prosecution  was  malicious- 
ly commenced  or  carried  on,  or  that  the 
same  was  without  probable  cause,  or,  in  any 
event,  that  he  was  damaged  as  daimed. 

The  evidence  tended  to  prove,  or  was  to 
this  effect:  On  and  prior  to  October  14, 
1905,  one  Moody  was  defendant's  secretary, 
one  Booth  its  general  manager  and  said 
Layer  manager  of  its  wholesale  department 
with  one  White  as  an  assistant,  and  that  one 
Dolan  was  one  of  its  employes  up  to  a  few 
days  before  such  date.  Prior  to  the  partic- 
ular date  a  suspldous  shortage  was  discov- 
ered in  Layer's  department  Circumstances 
came  to  his  knowledge  arousing  suspicion 
that  plaintiff,  in  bis  dealings  jvith  defend- 
ant, by  the  aid  of  dishonest  employes,  was 
the  cause  of  the  difficulty.  Layer  was  in- 
formed by  Dolan  and  another  employe  that 
plaintiff  had  endeavored  to  conspire  with 
them  to  defraud  defendant  The  general 
manager's  son  Informed  Layer  of  having 
overheard  a  conversation  between  plaintiff 
and  Dolan  in  regard  to  stealing  meat  from 
defendant  The  conversation  was,  by  con- 
sent of  the  secretary,  brought  about  by  Do- 
lan in  the  hearing  of  Booth  for  the  pur^ 
pose  of  discovering  whether  the  suspidons  as 
to  plaintiff  were  correct,  and  if  so,  to  lay  a 
plan  whereby  he  might  take  meat.  Intending 
to  steal  the  same,  and  under  such  drcum- 
stances  as  to  be  detected  in  the  act  The 
younger  Booth's  presence  within  hearing  was 
unknown  to  the  accused.  The  conversation 
confirmed  the  existing  suspicion.  Thereaft- 
er Layer  consulted  with  one  of  the  dty  de- 
tectives and  later  It  was  arranged  with  Do- 
lan to  trap  the  plaintiff  into  stealing  meat. 
If  he  were  dlqposed  to  do  so.  Dolan  ceased 
to  be  an  employe  of  defendant  some  two 
weeks  prior  thereto.  He  was  indebted  to 
plaintiff  who  requested  him  to  pay  the  In- 
debtedness by  aiding'  plaintiff  to  get  meat 
from  defendant  without  either  party  paying 
therefor.  The  two  agreed  that  Dolan  should 
cause  four  baih^ls  of  meat  to  be  placed  on  a 
loading  platform  In  the  morning  in  the  cus- 
tomary place  for  customers  to  receive  goods. 
Layer  and  Booth,  unknown  to  plaintiff,  were 
behind  Dolan  in  the  scheme.    Plaintiff,  by 
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connlyance  of  the  three,  was  deceived  Into 
the  belief  that  Dolan  waa  atlU  at  work  for 
the  defendant  Dolan  promiaed  to  be  at  the 
platfonn  the  next  morning  and  by  conniv- 
ance  with  Bo^th  and  Layer  kept  his  promise 
and  was,  apparently,  on  dnty  as  an  employ^. 
The  four  barrels  of  meat  were  placed  on  the 
platform  convenient .  for  plaintiff  to  consum- 
mate the  scheme  arranged  between  him  and 
Dolan  and  the  latter  was  at  his  post  as 
agreed  with  Booth  and  Layer.  In  due  time 
plaintiff  arrived  with  a  conveyance  to  enable 
him  to  remove  the  meat  He  loaded  three 
barrels  into  his  wagon,  one  of  defendant's 
employes  assisting,  and  drove  off.  The  uni- 
versal custom  in  defendant's  buBlness,  which 
was  well  known  to  plaintiff,  was  for  cus- 
tomers to  visit  the  office,  give  orders  and  re- 
ceive tickets  for  the  meat  desired  before  its 
b^ng  placed  on  the  platform,  the  ticket  to 
be  thereafter  turned  in  showing  delivery. 
The  manner  in  which  the  meat  was  taken  In 
this  Instance  was  entirely  out  of  the  ordi- 
nary. Layer  had  a  man  on  the  watch  when 
plaintiff  took  the  meat,  who  followed  him 
and  induced  him  to  return  to  the  office. 
There  he  was  met  by  a  detective  whnm  Lay- 
er had  procured  to  be  present  The  detec- 
tive, without  warrant,  as  desired  by  Layer, 
took  plaintiff  in  charge  and  the  two  rode  to 
the  police  station.  Layer,  without  delay, 
visited  the  district  attorney's  office  and  re- 
lated to  him  the  story  of  why  plaintiff  had 
been  suspected  of  swindling  defendant,  and 
of  the  plan  laid  for  detecting  him  and  the 
result  Particularly,  he  Informed  such  at- 
torney that  before  laying  the  plan  a  city  de- 
tective was  consulted,  and  further  inform- 
ed the  attorney  of  the  details  of  such  plan 
and  how  it  worked  out  ond  was  advised 
that  the  facts  rendered  plaintiff  guilty  of 
the  crime  at  larceny.  Thereupon,  under  the 
district  attorney's  advice.  Layer  went  to  a 
designated  assistant's  office  and,  as  directed, 
swore  out  the  warrant  for  the  arrest  There- 
after he  acted  only  as  a  witness  when  call- 
ed upon. 

On  the  trial  of  the  criminal  charge  the  facts, 
as  stated,  were  brought  out  Plaintiff  testi- 
fied tn  his  own  behalf  that  he  had  no  purpose 
to  steal  the  meat  but  ordered  it  through  Do- 
lan, whom  he  supposed  to  be  an  employ^  of 
defendant  Dolan  was  not  called  to  testify 
in  the  criminal  prosecution  though  tlirough 
no  fault  of  defendant  The  result  was  that 
plaintiff  was  found  guilty  upon  the  theory 
that  his  story  that  he  purchased,  or  supposed 
he  purchased,  the  meat  of  defendant  through 
its  sales  agent  Dolan,  was  false.  The  convic- 
tion was,  in  due  course,  reversed  upon  the 
ground  that  placing  of  the  meat  on  the  load- 
ing platform  for  the  purpose  of  having  plain- 
tiff take  it  If  criminally  disposed,  and 
the  presence  and  apparent  consent  of  defend- 
ant's employes  to  the  taking,  rendered  the 
transaction  barren  of  the  element  of  trei^ass 
essential  to  larceny.  Upon  the  second  trial, 
which  occurred  on  the  same  testimony  as  be- 


fore, following  the  decision  of  this  court,  the 
action  was  dismissed.  Plaintiff  told  the  same 
story  on  the  trial  of  this  case  as  in  the  crim- 
inal case.  He  claimed,  as  before,  that  he 
bought  the  meat  through  Dolan,  whom  he 
supposed  was  defendant's  agent;  that  when 
he  drove  to  the  platform  for  the  meat  Dolaq 
was  there  ostensibly  as  an  employe  in  au- 
thority ;  that  he  asked  -  an  employe,  Klotz, 
which  was  his  meat  and,  upon  the  four  bar- 
rels being  accordingly  pointed  out,  be  took 
three  of  them,  telling  such  employe,  who  was 
the  loading  boss,  to  send  up  the  other  barrel 
with  the  biU.  Klotz  te&tified  somewhat  dif- 
ferently than  plaintiff.  He  testified  that 
plaintiff  asked  him,  at  first  If  the  four  bar- 
rels were  his  and  later  claimed  them,  and 
thereupon  he,  Klotz,  loaded,  or  helped  plain- 
tiff to  load,  three  of  them  on  his  wagon,  and 
that  thereupon  the  latter  gave  directions  and 
drove  off,  as  be  testified,  and  that  thereafter 
the  witness  placed  plaintiff's  name  on  the 
fourth  barrel. 

The  claim  was  made  on  the  criminal  trial, 
as  on  the  trial  in  this  case,  based  on  substan- 
tially the  same  evidence  In  the  last  instance 
as  In  the  first,  that  the  shortage  In  defend- 
ant's soles  department  was  attributable  to 
defendant's  employes,  and  that  such  en^Ioy- 
6s,  In  order  to  cover  their  own  dishonest  con- 
duct laid  and  executed  a  plan  to  Induce  plain- 
tiff to  take  the  meat  from  its  loading  plat- 
form, believing  that  be  was  rightfully  doing 
so  as  purchaser  of  the  goods,  yet  under  such 
drcamstances  as  to  indicate  a  criminal  pur- 
pose. The  court,  in  the  first  trial,  found  the 
issue  of  fact  In  that  and  all  other  respects 
against  the  accused.  No  one  of  such  findings 
has  been.  In  reality,  disturbed.  As  before  in- 
dicated, the  conviction  was  reversed  upon 
the  theory  that  the  findings  of  fact  were  war- 
ranted by  the  evidence,  but  that  such  facts 
did  not  constitute  the  crime  of  larceny. 

In  addition  to  the  proofs  received  as  be- 
fore indicated,  there  was  evidence  on  the  sub- 
ject of  damages.  The  court  submitted  the 
cause  to  the  Jury  resulting  in  a  finding  in 
favor  of  plaintiff,  as  follows:  (1)  Plalntltf 
did  not  co-operate  with  defendant's  agents  to 
obtain  the  meat  without  paying  therefor.  (2) 
Defendant  did  not  through  its  agent  cause 
the  arrest  of  plaintiff  honestly  believing  he 
had  stolen  the  meat  (3)  Defendant  did  not, 
by  its  agent  act  in  good  faith  and  without 
malice  in  causing  him  to  be  restrained  of  bis 
liberty  and  taken  to  the  police  station.  (4) 
Plaintiff  was  damaged  by  the  false  arrest 
and  imprisonment  to  the  extent  of  $5,500, 
and  in  case  he  is  entitled  to  recover  should 
also  have  |675  as  punitory  damages.  (6)  De- 
fendant did  not,  before  the  comiilalnt  was 
sworn  to,  by  Its  agent  fully  and  fairly  state 
to  the  district  attorney  all  the  material  facts 
of  which  he  had  knowledse  or  information 
bearing  on  the  supposed  larceny.  (6)  De- 
fendant did  not  by  its  agent  believe  the  state- 
ments made  to  the  district  attorney  to  be 
true.    (7)  Defendant  did  not  by  Its  agent  in 
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Instituting  the  prosecntlon,  act  in  good  faith. 
(8)  Defendant  did  not,  by  Ita  agent,  when  the 
prosecntlon  was  commenced,  have  probable 
canse  to  believe  the  plaintiff  was  guilty  as 
charged.  (9)  In  instituting  the  prosecution, 
defendant  acted  maliciously.  (1(9  If  the 
plaintiff  recovers  on  the  cause  of  action  for 
malicious  prosecntlon  he  should  have  $8,000 
as  compensatory  damages  and  $825  as  puni- 
tory damages. 

The  court  required  plaintUf,  as  a  condition 
of  a  motion  for  a  new  trial  ibelng  denied,  to 
consent  to  take  $1,000  as  compensatory  dam- 
ages for  the  false  imprisonment  The  condi- 
tion was  complied  with  and  thereupon,  on 
motion.  Judgment  was  rendered  in  plalntltTs 
favor  for  $10,500  damages  and  $176.44  costs, 
exceptions  being  saved  to  raise  the  questions 
discussed  in  the  opinion. 

Quarles,  Spence  &  Quarles  (Wm.  Quarles, 
of  counsel),  for  appellant.  Lenlcheck,  Fair- 
child- &  Boesel,  for  respondent 

MARSHALL,  3.  (after  stating  the  facts  as 
above).  Though  there  is  some  controversy 
between  counsel  in  respect  to  the  matter,  and 
tbe  trial  court  seems  to  have  thought  the 
evidence  warranted  such  controversy,  it  Is  a 
fnrave  question,  on  the  record,  as  to  whether 
tbe  evidence  does  not  conclusively  show,  in- 
dependently of  the  result  of  the  criminal  ac- 
tion, that  appellant's  agent  In  commencing 
it  acted  In  good  faith  upon  the  advice  of  the 
public  prosecutor  of  Milwaukee  county  after 
having  fully  and  fairly  stated  to  him  all  the 
facts  of  which  such  agent  had  knowledge  or 
information  bearing  on  the  subject  If  such 
be  tbe  fact,  then  the  element  of  probable 
cause  for  the  prosecution  existed,  the  verdict 
of  the  Jury  was  wrong  In  respect  thereto  and 
the  <^use  of  action  for  malicious  prosecutlou 
should  have  been  dismissed. 

The  law  is  too  well  settled  to  be  open  to 
discussion,  that  the  action  of  malicious  pros- 
ecution will  not  lie  against  one  who,  before 
acting  against  the  other  party,  fully  and  fair- 
ly submitted  all  the  facts  and  circumstances 
within  his  knowledge,  or  of  which  he  had 
reasonably  reliable  information,  to  an  attor- 
ney at  law,  particularly  In  case  of  its  being 
the  public  prosecutor,  and  proceeded  in  good 
faith  upon  his  advice  that  such  facts  consti- 
tute (rallt  of  the  offense  charged.  Small  v. 
McGovem,  117  Wis.  608,  04  N.  W.  651. 

But  conceding  that,  as  an  original  matter, 
the  question  of  whether  appellant's  agent  sat- 
isfied the  foregoing  rule  to  have  been  snffl- 
clently  Involved,  on  the  evidence,  to  require 
submission  of  It  to  the  Jury,  was  it  a  Jury 
matter  In  view  of  the  fact  that  the  evidence 
conclusively  showed  that  the  agent  submitted 
all  the  facts  within  his  knowledge  and  of 
which  he  had  reasonably  reliable  Informa- 
tion, in  respect  to  which  evidence  was  pro- 
duced on  the  first  trial  of  the  criminal  action, 
and  that  the  case,  on  the  evidence,  as  to 
plaintUFs  guilt,  waB  the  same  on  such  first 


trial  as  on  the  second  and  upon  the  trial  of 
this  action,  and  that  by  the  decision  at  first 
as  to  the  fticts,  supposed  by  the  public  pros- 
ecutor to  probably  exist,  relying  on  appel- 
lant's agent  for  Information  in  the  matter, 
were  found  to  ^st  which  decision  has  nev- 
er been,  in  reality,  set  aside,  except  for  in- 
suflielency  in  law  to  constitute  guilt — that  the 
public  prosecutor,  upon  whom  such  agent  had 
a  right  to  and  did  rely,  and  the  trial  court 
till  guided  by  the  decision  of  this  court  be- 
lieved such  facts  constituted  a  criminal  of- 
fense, as  charged,  and  acted  accordingly? 

The  court  In  the  criminal  prosecution,  hav- 
ing found  the  facts,  as  claimed  by  appellant's 
agent,  to  exist  contrary  to  tbe  claim  of  re- 
spondent then  made  and  made  again  on  the 
second  criminal  trial  and  again  on  the  trial 
of  this  action,  from  which  finding  the  re- 
spondent could  not  as  clearly  shown  by  the 
review  in  this  court,  Topolewski  v.  Btate,  130 
Wis,  244,  109  N.  W.  1037,  7  L.  R.  A.  (N.  S.) 
756,  118  Am.  St  Rep.  1019,  have  escaped  pun- 
ishment for  being  guilty  of  the  crime  of  lar- 
ceny, had  not  the  opinion  of  the  public  pros- 
ecutor and  the  trial  court,  as  to  tbe  legal  ef- 
fect of  facts,  been  overruled — can  it  yet  be 
sold  that  appellant  through  its  agent  did 
not  have  probable  cause  for  Instituting  the 
criminal  prosecution? 

Should  appellant  be  mulcted  In  damages, 
and  punished  punltively  as  well,  for  not 
knowing  the  law  better  than  a  state  officer, 
charged  with  the  duty  of  prosecuting  the 
case,  and  the  court  charged  with  the  duty  of 
originally  applying  the  law  to  the  facts? 

Is  It  true  that  though  a  person,  acting  up- 
on the  advice  of  a  public  prosecutor  as  to 
the  legal  effect  of  the  facts,  takes  the  ini- 
tiative in  a  criminal  prosecution,  and  con- 
viction follows,  nevertheless,  whether  he  is 
in  danger  of  being  charged  as  a  malicious 
prosecutor,  Is  contingent  upon  whether  hlB 
advisor  and  the  court  mistook  the  law? 

Tbe  highly  unreasonableness  of  affirmative 
answers  to  the  foregoing  suggests  that  the 
truth  of  the  matter  must  be  in  the  negative. 
The  mere  statement  of  the  propositions 
would  seem  to  be  sufficient  to  Indicate  cor- 
rectly what  the  law  Is,  assuming,  as  we  may, 
that  it  is  fairly  what  it  ought  to  be,  viz.: 
that  a  Judgment  in  a  criminal  prosecution 
obtained  without  collateral  fraud,  though 
subsequently  reversed.  Is  conclusive  evidence 
of  probable  cause  for  the  prosecution. 

The  logic  of  the  foregoing  seems  unan- 
swerable, though  it  is  true,  as  claimed  for 
counsel  for  respondent  there  is  much  con- 
flict in  Judicial  authorities  In  respect  to  the 
matter;  some  holding  that  the  result  of  a 
conviction  in  a  criminal  prosecution,  in  the 
absence  of  collateral  fraud,  though  reversed 
on  appeal,  is  conclusive  evidence  of  probable 
cause  for  instituting  it;  some  holding  that 
it  Is  so  conclusive  unless  obtained  by  fraud 
or  perjury  in  the  action,  and  some  holding 
that,  in  any  event,  it  is  only  prima  facte  evU 
dence  of  probable  cause.     This  court  has 
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never  bad  occasion  to  weak  on  the  subject 
Eoweyer,  It  b&s  upheld  the  rule  that  advice 
of  counsel,  upon  a  reasonably  fair  statement 
of  the  facts  under  all  the  circumstances,  con- 
stitutes probable  cause,  most  liberally  in  fa- 
vor of  defendants  In  malicious  prosecutions, 
holding  that  even  advice  of  private  counsel 
satisfies  the  rule,  also  that  "full  and  fair 
statement  of  all  the  facts"  does  not  require 
statement  of  all  the  facts  discoverable,  or 
that  the  informer  should  even  make  diligent 
inquiry  to  ascertain  the  facts.  King  t.  Ap- 
ple River  Power  Company,  131  Wis.  678,  111 
N.  W.  668,  120  Am.  St  Rep.  1063. 

The  reason  for  the  foregoing  rests  in  sound 
public  policy  as  well  as  fairness  to  litigants. 
The  idea  is  that  the  administration  of  the 
criminal  law  should  not  be  embarrassed  by 
such  dangers  to  Informers  as  will  efficiently 
deter  them  from  making  Icnown  to  profes- 
sional legal  advisers  such  information  as 
they  may  have  respecting  probability  of 
crime  having  been  committed  and  the  guilty 
parties;  that  so  long  as  they  act  honestly 
they  should  have  complete  immunity  from 
consequences.  Such  is  the  trend  of  even  the 
written  law  as  evidenced  by  numerous  en- 
actments rendering  offenders  Immune  from 
prosecution,  criminally,  who  have  been  ex- 
amined under  oath  in  search  of  information 
upon  which  to  institute  prosecutions.  Log- 
ically, it  would  seem,  the  unwritten  law  of 
this  state  should  be  that  a  conviction  in  a 
criminal  prosecution,  though  reversed  on  ap- 
peal for  any  reason,  is  conclusive  evidence 
of  probable  cause,  rendering  the  person  who 
Instituted  the  proceedings  Immune  from  be- 
ing succeesfully  charged  as  a  malicious  pros- 
ecutor. In  case  a  court  has  before  it  evi- 
dence wlilch,  in  its  Judgment  renders  the 
accused  guilty  of  the  offense  charged  against 
him,  it  would  look  like  a  travesty  on  Justice 
to  hold  that  a  person  who  instituted  the 
prosecution,  acting  under  professional  ad- 
vice based  on  the  same  appearances,  did  not 
have  reasonable  ground  to  believe  the  man 
guilty. 

It  would  take  much  time  and  space  to  cite 
and  discuss  the  conflicting  adjudications  on 
the  subject  before  us.  As  an  original  propo- 
sition, in  our  Judgment  the  logic  of  the  un- 
written law  of  this  state,  leads  to  the  conclu- 
sion that  a  conviction  In  a  criminal  prosecu- 
tion should  stand  as  probable  cause  for  Its 
commencement  as  regards  the  person  who 
instituted  it  and  irrespective  of  any  disturb- 
ance of  the  Judgment  on  appeal.  But,  If  such 
were  not  the  case,  this  court  would  be  in- 
clined to  reach  the  same  result  in  choosing 
between  the  three  conflicting  lines  of  author- 
ity, because  of  Its  uniform  custom,  in  case 
of  such  conflicts,  there  being  no  great  pre- 
ponderance in  numbers  and  logic  in  favor  of 
a  particular  doctrine,  to  follow  that  of  the 
federal  Supreme  Court  That  court  review- 
ed the  conflict  In  question  in  Crescent  City 
Live  Stock  Company  t.  Butchers'  Union,  120 


IT.  S.  141,  160.  7  Sup.  OL  472,  481,  80  U  Ed. 
614,  and  declared  the  true  rule  to  be  that: 

"The  Judgment  or  decree  of  a  court  having 
Jurisdiction  of  the  parties  and  of  the  subject- 
matter,  in  favor  of  the  plaintiff,  is  sufficient 
evidence  of  probable  cause  for  its  instltur 
tlon,  although  subsequently  reversed  by  an 
appellate  trlbunaL  •  •  •"  Tljat  rule 
"was  not  established  out  of  any  fecial  re- 
gard to  the  person  of  the  party.  •  •  •  It 
wiU  avail  him  as  a  complete  defense  in  an 
action  for  malicious  prosecution,  althougli 
It  may  appear  that  be  brought  his  suit  ma* 
Udonsly  for  the  mere  purpose  of  vexing,  har- 
assing, and  injuring  his  adversary.  The 
rule  is  founded  on  deeper  grounds  of  public 
policy  In  vindication  of  the  dignity  and  au- 
thority of  Judicial  tribunals  constituted  for 
the  purpose  of  administering  Justice  accord- 
ing to  law,  and  In  order  that  their  Judg- 
ments and  decrees  may  be  invested  with  that 
force  and  sanctity  which  shall  be  a  shield 
and  protection  to  all  parties  and  x>er8ons  in 
privity  with  them."  It  "has  respect  to  the 
court  and  to  Its  Judgment  and  not  to  the 
parties,  and  no  misconduct  or  demerit  on 
their  part  except  fraud  in  procuring  the 
Judgment  itself,  can  be  permitted  to  detract 
fr<MU  its  force."  "Neither  misconduct  nor 
demerit  can  be  imputed  to  the  court  Its^f. 
The  record  of  its  proceedings  Imports  verltr: 
Its  Judgment  cannot  be  Impugned  except  by 
direct  process  from  superior  anthorlty.  The 
integrity  and  value  of  the  Judicial  system, 
as  an  Institution  for, the  administration  of 
public  and  private  Justice,  rests  largely  upon 
this  wholesome  principle." 

There  is  no  mistaking  the  meaning  of  that 
emphatic  language.  It  was  used  after  re- 
viewing many  cases  bearing  on  the  subject 
some  of  which  limited  the  rule  as  to  im- 
munity by  Judgment  to  Judgment  "not  ob- 
tained by  undue  means."  It  discarded  the 
exception  permitting,  raising  a  Jury  question 
as  to  whether  a  Judgment  was  obtained  by 
undue  means  notwithstanding  its  being  be- 
tween the  t>artles  free  from  collateral  attack, 
except  for  extrinsic  or  collateral  matters. 

Our  conclusion  is  that  a  Judgment  not  pro- 
cured by  fraud  against  a  defendant  in  a 
criminal  prosecution,  though  reversed  for 
error,  is  conclusive  proof  of  probable  cause 
for  commencing  the  prosecution  and  that  the 
effect  of  such  Judgment  In  that  regard  can- 
not be  impaired  by  trying  over  again  in  an 
action  for  malicious  prosecution,  issues  of 
fact  raised,  or  proper  to  have  been  raised, 
and  litigated  on  the  former  trial;  that  the 
term  "fraud"  in  procuring  the  Judgment 
used  by  the  federal  Supreme  Court  In  the 
expression  "no  misconduct  or  demerit"  of 
the  parties,  "except  in  procuring  the  Judg- 
ment Itself,  can  be  permitted  to  detract  from 
its  force,"  refers  to  fraud  extrinsic  and  col- 
lateral, not  as  to  a  matter  Involved  and  liti- 
gated and  decided  in  the  action,  aa  for  In- 
stancy In  this  case,  whether  the  story  ot  re- 
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qpondent  or  that  of  Dolan  and  othen,  where 
there  was  a  conflict,  is  true. 

It  follows  that  the  case,  as  to  the  second 
cause  of  action,  should  hare  been  taken 
from  the  jury.  The  situation  created  by  the 
Judgment  In  the  criminal  action,  as  regards 
Immunity  to  appellant  from  being  success- 
foUy  dtarged  with  want  of  probable  cause 
for  Instituting  the  prosecution,  was  In  no 
wise  changed  by  the  reversal  for  error. 
There  was  no  proof  of  facts  ertrinslc  impair- 
iag  that  situation.  There  was  only  proof  to 
submit,  as  in  the  criminal  case,  the  question 
of  whether  respondent's  story  of  how  he 
came  to  take  the  meat  was  true,  which  story 
tbe  first  Jury,  in  effect,  found  to  be  untrue 
and  which  finding,  with  others,  as  we  have 
seen,  has  not  been.  In  reality,  disturbed,  but 
found  insufficient  in  law  to  constitute  guilt 

It  is  conceded  that  there  was  a  false  im- 
prisonment of  respondent  for  a  brief  i)eriod; 
from  the  time  he  was  taken  charge  of  by  di- 
rection of  defendant's  manager.  Layer,  till 
be  was  arrested  on  the  warrant  The  exact 
length  of  time  does  not  appear  from  the  evi- 
dencev  but  it  sufficiently  appears  to  have 
been  less  than  one  hour  and  not  to  have  been 
characterized  by  any  act  of  an  aggravating 
nature.  He  was  merely,  without  protest, 
taken  in  charge  hy  a  city  detective  at  the 
direction  of  appellant's  manager,  immediate- 
ly escorted  to  the  police  station,  which  was 
a  short  distance  away,  he  driving  Ills  own 
horse,  apparently  as  ordinarily,  and  then, 
without  much  delay,  placed  under  arrest  on 
a  proper  warrant  For  whatever  damages 
be  suffered,  under  all  the  drcnmstances,  by 
reason  of  this  brief  illegal  restraint  it  must 
be  conceded  appellant  is  liable,  if  it  is  charge- 
able with  the  misconduct  of  Layer;  other- 
wise not 

'It  must  be  conceded  that,  If  the  agents  of 
appellant  acted  within  the  scope  of  their  em- 
ployment in  committing  the  wrongful  act, 
then  it  is  liable,  notwithstanding  they  may 
have  used  means  within  such  scope  which  ap- 
pellant did  not  authorize  and  had  no  reason- 
able ground  to  expect  would  be  resorted  to. 
Tbe  law  on  the  subject  has  been  stated  by 
this  court  with  sufficient  deflniteness  to  ren- 
der more  than  merely  restating  it,  as  a  rule, 
unnecessary: 

"The  master  is  liable  for  the  negligent  or 
wrongful  acts  of  his  servant  committed  in 
endeavoring  to  perform  a  duty  delegated  to 
him  by  the  master,  and  this  is  so  notwith- 
standing the  method  adopted  by  the  servant 
may  not  have  been  authorized,  and  may  even 
have  been  prohibited  by  the  master."  "The 
test  is  whether  the  act  was  done  in  tbe  prose- 
cution of  the  master's  business."  Cobb  v. 
Sbnon,  lift  Wis.  597,  97  N.  W.  276,  100  Am. 
St  Rep.  909. 

"A  master  Is  liable  for  the  tortious  act  of 
the  servant  done  In  the  scope  of  his  employ- 
ment tbongh  the  master  did  not  authorize  it 
or  sren  tkoush  he  forbade  It"    Johnston  t. 


C,  St  P.,  M.  &  O.  R.  Co.,  130  Wis.  482,  498, 
UO  N.  W.  424,  426. 

While  It  cannot  be  held,  ordinarily  tliat  a 
corporation  or  an  individual  in  conferring 
power  to  act  within  a  particular  scope,  in- 
tended to  confer  authority  to  abuse  such  pow- 
er, or  had  reasonable  groimd  to  expect  that 
it  would  be  abused,  such  corporation  or  in- 
dividual is,  neverthelees,  responsible  for  such 
abuse  and,  also,  whether  it  occurs  within  the 
scope  of  the  duty  or  not  if  with  full  knowl- 
edge of  the  facts  the  conduct  is  ratified.  That 
is  the  effect  of  Pflster  v.  Milwaukee  Free 
Press  Company,  139  Wis.  627,  121  N.  W.  938.. 

The  law  governing  the  subject  having  thus 
been  clearly  declared  by  this  court  we  fore- 
go referring  to  authorities  elsewhere  which 
have  been  numerously  cited  to  our  attention. 

It  seems  that  the  facts  of  this  case  fall 
fairly  within  the  doctrine  stated.  The  whole 
conduct  of  appellant's  affairs  seems  to  have 
been  left  to  Moody,  tbe  secretary,  and  Booth, 
tbe  general  manager,  with  Layer  as  manager 
of  the  wholesale  department  There  was  no 
president  and,  for  aught  appearing,  no  vice 
president  That  Booth  and  Moody  had  au- 
thority, under  the  circumstances  Indicated, 
Incident  to  their  trusts,  to  protect  the  corpo- 
rate business  from  unlawful  depredations, 
and  that  prosecution  of  depredators,  such  as 
it  was  supposed  respondent  to  be,  was  a  legiti- 
mate means  to  that  end,  and  within  the  scope 
of  their  employment  in  that  regard,  seem 
plain.  Such  being  the  case,  it  is  considered 
that  whatever  Layer,  the  sales  manager,  did 
to  protect  tbe  business,  by  precedent  direc- 
tion of  those  in  charge  thereof  and  within 
the  scope  of  such  direction,  and  whether  the 
means  employed  were  or  were  not  legitimate, 
and  whether  he  acted  by  precedent  direction 
or  not  If  his  conduct  was  afterwards  ratified 
by  the  corporation  by  approval  of  those  in 
general  charge  of  its  affairs — the  corporation 
did,  as  regards,  at  least,  compensable  injuries 
to  them. 

The  evidence  is  clear  that  the  general  man- 
ager Impressed  strongly  upon  the  submana- 
ger,  Layer,  the  necessity  of  apprehending 
those  who  were  guilty  of  defrauding  the  com- 
pany and  that  whatever  he  subsequently  did 
was  pursuant  thereto.  His  act  In  causing  the 
Irregular  Illegal  restraint  of  respondent  was, 
at  the  best  for  appellant  represented  by  its 
general  manager.  Booth,  an  abuse  of  power 
in  the  execution  of  a  trust  But  it  satisfac- 
torily appears  that  after  Layer's  conduct 
came  to  the  knowledge  of  Booth  and  all  in 
authority,  they  not  only  did  not  disaffirm  it, 
but  ratified  it  The  conduct,  of  all  represent- 
ing appellant,  from  first  to  last,  shows  that 
the  act  of  Layer  had  all  the  corporate  ap- 
proval it  could  have  had  other  than  by  pre- 
cedent authorization  or  subsequent  ratifica- 
tion by  tbe  board  of  directors,  and  no  such 
formal  authorization  or  ratification  was  nec- 
essary to  make  bis  act  in  legal  effect  tbe 
corporate  act  Circumstantial  ratification, 
conduct  by  those  Intrusted  with  the  whole 
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power  of  the  corporaUon  clearly  indicating: 
approval  of  the  \TongfaI  act  of  the  agent  In 
performing  bis  duties,  Is  a  snfladent  ratifica- 
tion. That  is -the  effect  of  Pfister  v.  Milwau- 
kee Free  Press  Co.,  supra,  following  Bass  r. 
C.  &  N.  W.  R.  Co.,  42  Wis.  634,  24  Am.  Rep. 
437,  and  Patry  v.  C,  St.  P.,  M.  &  O.  Ry.  Co., 
77  Wis.  218,  46  N.  W.  56. 

So  It  is  considered  that  the  court  did  not 
commit  error  In  refusing  to  take  the  claim 
for  false  imprisonment  from  the  jury  upon 
the  ground  that  appellant  was  not  responsi- 
ble for  the  conduct  of  Layer. 

Error  Is  assigned  because  the  court  in- 
structed the  Jury,  in  respect  to  the  cause  of 
action  for  false  imprisonment,  that  they  could 
allow  compensation  for  loss  of  business, 
though  no  claim  was  made  on  that  score  in 
the  complaint,  and  there  was  no  showing  of 
loss  of  business  up  to  the  time  of  the  arrest 
on  the  warrant,  and  no  direction  was  given 
to  the  Jury  to  guard  against  danger  of  their 
duplicating  damages  for  loss  of  business  in 
assessing  damages  in  the  two  causes  of  ac- 
tion. 

Error  Is  also  assigned,  In  that  the  court 
submitted  the  cause  of  action  for  false  im- 
prisonment for  an  assessment  of  damages  to 
cover  expense  of  defending  in  the  criminal 
proceeding,  in  connection  with  the  arrest,  not- 
withstanding there  was  no  dalm  In  the  com- 
plaint for  such  recovery,  and  no  evidence  of 
expense  ezc^t  subsequent  to  arrest  on  the 
criminal  warrant,  thus  again  leading  to  dupll- 
.  cation  of  damages  by  allowing  a  recovery  for 
expenses  where  none  were  claimed,  or  shown, 
and  also  for  expenses  where  there  was  no 
basis  therefor  If  respondent  was  entitled  to 
recover  at  all. 

Error  is  further  assigned  in  that  the  court 
submitted  the  false  Imprisonment  cause  of 
action  for  an  assessment  of  damages  for  anxi- 
ety of  mind  caused  by  the  pending  criminal 
charge.  Instead  of  caused  by  the  false  and  Il- 
legal restraint,  the  latter  only  being  applica- 
ble to  the  claim  for  false  Imprisonment,  and 
the  former  to  the  claim  for  malidoas  prose- 
cution. 

Further  error  la  assigned,  in  that  the  court 
by  the  charge  permitted  an  allowance  of  dam- 
ages under  the  false  imprisonment  charge  for 
the  whole  period  of  detention,  whereas  nearly 
all  of  such  period  was  after  the  arrest  on  the 
warrant,  and  again  in  that  it  permitted  an 
allowance  of  damages  under  the  claim  for 
false  imprisonment  in  several  other  particu- 
lars which  were  either  applicable  only  to  the 
claim  for  malicious  prosecution,  or  were  not 
limited  by  the  instructions  so  as  to  guard 
against  compensation  being  allowed  for  the 
same  thing  twice. 

Thus  we  have  stated  a  number  of  claimed 
Infirmities  In  the  court's  instruction,  which 
are  of  the  same  general  character  and  need 
not  be  discussed  in  detail.  In  general,  the 
assignments  of  error  mentioned  are  all  well 
taken.  Elvldently  there  was  want  of  clear 
appredatlon  of   the   elonenta   of   damages 


whldi  were  proper  only  on  tiie  dalm  for  false 
Imprisonment,  and  those  which  were  proper 
only  on  the  claim  for  malidous  prosecution, 
and  the  necessity  for  so  presenting  the  case 
to  the  Jury  to  prevent  duplicating,  which  was 
very  liable  to  occur  under  the  drcumstances, 
and  which  evidently  did  occur.  That  is  shown 
by  the  fact  that,  notwithstanding  respondent 
was  under  false  restraint  but  an  hour  at  most, 
and  without  any  drcumstances  of  aggrava- 
tion, he  was  awarded  compensatory  damages 
to  the  extent  of  |5,500,  which  the  court  was 
constrained  to  bdieve  was  too  much  by  at 
least  $4,500.  The  legitimate  damages  for  the 
false  detention  of,  probably,  only  pert  of  an 
hour,  merely  time  enough  for  Layer  to  con- 
sult with  the  public  prosecutor  and  papers  for 
the  arrest  to  be  obtained  and  served,  were 
within  a  very  narrow  compass.  Evidently 
the  case  was  so  submitted  to  the  Jury  as  to 
lead  them  to  allow  damages  on  the  claim  for 
false  imprisonment  which  fell  vrltbin  the  field 
covered  by  the  dalm  for  malidous  prosecu- 
tion, and  then  to  allow  the  same  over  again. 

The  court  committed  further  plain  error  by 
instructing  the  Jury  that  If  they  conduded 
the  conduct  of  defendant,  by  its  agent,  to 
have  been  malicious,  they  were  not  only  per- 
mitted, but  It  was  their  duty  to  award  puni- 
tory as  well  as  compensatory  damages  to  re- 
spondent Punitory  damages  are  never  al- 
lowable. In  such  a  case,  as  matter  of  right. 
Regret  has  been  expressed  here  that  the  law 
allowing  such  damages,  at  all,  was  Incorpo- 
rated into  our  Jurisprudence.  Bass  v.  C.  &  N. 
W.  R.  Cb.,  42  Wis.  654,  24  Am.  Rep.  437. 
There  are  tadlcatious  that  the  court  has  been, 
at  times,  so  disposed  that,  could  the  matter 
have  been  dealt  with  from  an  original  stand- 
point, damages  in  dvll  actions  would  now  be 
confined  to  those  of  a  compensatory  nature. 
Eviston  T.  Cramer,  67  Wis.  570,  15  N.  W. 
760;  Templeton  v.  Graves,  59  Wis.  95,  17  N. 
W.  672.  But  the  court  has  uniformly  held 
that  punitory  damages  are  not  allowable  at 
all  without  the  element  of  malice,  and  then 
not  as  a  matter  of  right  or  out  of  any  con- 
sideration for  the  plaintiff,  but  as  a  disci- 
plinary punishment  of  the  defendant,  and  ad- 
monishment to  others  to  abstain  from  like 
bad  conduct  A  case  should  not  be  submitted 
for  an  award  of  such  damages,  at  all,  in  the 
absence  of  evidence  warranting  a  conduslon 
to  a  reasonable  certainty  that  the  defendant 
acted  with  bad  Intent  of  some  sort  Reed  ▼. 
Keith,  99  Wis.  672,  76  N.  W.  S92,  and  then 
only  for  the  Jury  to  allow  or  not  allow  such 
damages  In  their  sound  discretion  in  view  of 
all  the  circumstances.  That  Is  deemed  to  be 
too  elementary  to  require  dtatlon  of  aii> 
thority. 

True,  In  quite  an  early  case.  Hooker  t. 
Newton,  24  Wis.  292,  this  court,  on  the 
strength  of  some  few  not  very  reliable  or 
logically  reasoned  cases,  held  that  It  was 
proper  to  Instruct  the  Jury  In  the  obligatory 
form,  as  was  done  here.  Bnt  such  holding 
has  not  been  followed.    It  la  «at  of  ttaaaoaj 
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wltb  anthorltlea  In  general  and  was,  upon  a 
fall,  dlscusaion  of  the  matter,  oyerraled  In 
Robinson  t.  Superior  Rapid  Transit  R.  Co., 
94  Wis.  346,  68  N.  W.  961,  84  L.  R.  A.  206, 
60  Am.  St  Rep.  897.  It  was  there  dlstinc- 
tlTely  held  that  punitory  damages  are  not  al- 
lowable as  matter  of  legal  right;  that  In  all 
cases  the  court  should  decide  whether,  in  any 
reasonable  view  of  the  evidence,  punitory 
damages  would  be  proper  and,  if  so,  to  then 
instruct  the  Jury  what  elements  of  fact  are 
requisite  to  justify  such  damages  and  make 
it  plain  that  whether  to  allow  them  or  not  is 
left  to  their  sound  discretion.  To  the  same 
effect  is  Tilton  t.  J.  L.  Gates  Land  Co.,  140 
Wis.  210,  121  N.  W.  331. 

The  Instruction  was  also  erroneous  because 
punitory  damages  are  never  to  be  visited  up- 
on a  corporation  for  the  wrongful  conduct  of 
Its  oflScers  or  agents  in  the  absence  of  satis- 
factory proof  of  authorization  of  the  particu- 
lar act  or  ratification  of  It.  Robinson  v.  Su- 
perior Rapid  Transit  R.  Co.,  91  Wis.  346,  68 
N.  W.  901,  84  L.  R.  A.  205,  59  Am.  St  Rep. 
897;  Cobb  v.  Simon,  119  Wis.  597, 97  N.  W.  276, 
100  Am.  St.  Rep.  909.  That  evidently  was 
not  appreciated  by  the  circuit  Judge.  Here 
there  was  no  proof  of  such  authorization. 
There  was  proof  of  mere  abuse  of  authority 
which  could  not  have  been  apprehended  would 
occur  when  the  corporate  agents  were  placed 
In  authority.  However,  there  was  conclusive 
evidence,  as  it  seems,  of  ratification  of  the 
Imprisonment  after  it  occurred,  so  failure  of 
the  court  to  gruard  instruction  in  that  respect 
was  harmless. 

Further  assignment  of  error  is  made  be- 
cause the  court  failed  to  change  the  Jury's 
finding  convicting  appellant  upon  the  ground 
that  its  agent,  when  he  detained  respondent, 
did  not  honestly  believe  the  latter  to  be  guilty 
of  having  stolen  the  meat,  and  further  in  re- 
fusing to  change  the  answer  to  the  fourth 
question  wherein  the  Jury  found  that  the 
agent  acted  In  bad  faith  in  detaining  respond- 
ent and  taking  him  to  the  police  station. 
Both  of  these  questions  were  evidently  sub- 
mitted to  the  Jury  on  the  theory  that  the  de- 
foidant's  agent  is  presumed  to  have  known 
that  the  facts  relied  upon  to  charge  respond- 
ent with  having  stolen  the  meat  did  not  Jus- 
tify such  charge;  that  the  mere  mistake  of 
law,  which  was  followed  by  a  similar  mis- 
take of  the  public  prosecutor  and  further  dig- 
nified by  mistake  of  the  trial  court,  and  only 
corrected  by  a  decision  here  as  involving  a 
question  of  considerable  difficulty,  is  a  legiti- 
mate basis  for  holding  that  appellant's  agents 
knew  respondent  was  not  guilty  of  larceny 
when  he  was  treated  as  if  he  were  guilty. 
That  they  had  no  such  knowledge,  In  fact,  is 
quite  apparent.    Therefore,  our  treatment  of 

12eN.W.-M 


the  first  assignment  of  error  condemns  the 
rulings  complained  of. 

So  long  as  appellant's  agents  honestly  sup- 
posed that  the  facts  believed  by  them,  and 
thereafter  Judicially  found,  to  exist,  and  de- 
tained the  accused,  momentarily,  with  the 
purpose  of  Immediately  presenting  the  mat- 
ter to  the  public  prosecutor,  and  acting  upon 
hlB  advice,  they  cannot  be  held  to  have  acted 
maliciously  and  dishonestly  on  the  faith  of 
the  legal  fiction,  good  in  Its  place,  that  all 
men  are  presumed  to  know  the  law. 

While  it  is  often  said  that  the  presumption  '' 
is,  that  everyone  knows  the  law,  that  is,  in 
some  respects,  a  legal  relic.  It  Is,  in  Its 
broad  sense,  obsolete.  It  Is  so  said,  in  elTect, 
in  all  modern  text  books,  based  on  Judicial 
authority.  Lewson  on  Law  of  Presumptive 
Evidence  at  page  6  illustrates  by  quoting  the 
language  of  an  eminent  Judge  that:  "There 
is  no  presumption  in  this  country  that  every 
person  knows  the  law.  It  would  be  contrary 
to  common  sense  and  reason  if  It  were  so. 
•  *  •  If  everybody  knew  the  law,  there 
would  be  DO  need  of  courts  of  ai^eal,  whose 
existence  shows  that  Judges  may  be  igno- 
rant of  law."  The  legal  presumption  however 
exists,  and  is  applicable  wherever  necessary 
to  the  due  administration  of  Justice.  "Ignor- 
antia  legls  neminem  excusat,"  is  a  rule  of 
necessity  and  Is  limited  in  its  scope  by  the 
reason  of  it  Such  reason  is  that  otherwise 
mere  Ignorance  in  fact  of  the  law  would  fur- 
nish Immunity  from  punishment  for  violation 
of  the  Criminal  Code  and  immunity  from  lia- 
bility for  actual  loss  for  violations  of  person- 
al and  property  rights.  The  necessity  does 
not  go  further  in  civil  matters  so  as  to  pun- 
ish, punitlvely,  on  the  strength  of  the  legal 
presumption,  which  more  often  than  other- 
wise is  against  the  truth.  It  does  not  pre- 
vail against  the  real  truth  of  the  matter  on 
the  subject  of  reasonable  belief,  which  is  the 
gist  of  probable  cause  discussed  in  the  fore- 
part of  this  opinion.  To  apply  It  literally  to 
all  situations  would,  as  said  in  Brent  v.  State, 
43  Ala.  297,  "take  from  the  rule  all  Its  vir- 
tue, and  make  it  odious  to  all  right  and  Just  . 
thinking  men." 

The  foregoing  renders  It  unnecessary  to  dis- 
cuss any  of  the  other  errors 'assigned.  Most 
of  those  not  specially  mentioned  appertain  to 
the  claim  for  malicious  prosecution  which 
will  not  be  again  presented  for  adjudication. 
Therefore,  Judicial  guidance  for  a  new  trial 
In  that  respect  is  not  required. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  it  as  to 
the  claim  for  malicious  prosecution,  and  for 
a  new  trial  as  to  the  claim  for  false  impris- 
onment • 

TIMLIN,  J^  dissents. 
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STATE  ex  rel.  SCHUBSTTB  v.  CART. 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  ScHooui  AND  School  DisiBiora  (§  39*)— 

AXTEKATIOH   OF   DlSTBICT  —  PROOKIDINGS  — 

St  1898,  i  497,  anthoricins  an  appeal  to 
tlie  State  Sapeiintendent,  from  any  decision  of 
town  board  in  forming  or  alterins  any  school 
district  provides  that  sach  appeal  shall  be  tak- 
en and  beard  in  the  manner  prescribed  by  the 
superintendent,  and  he  shall  file  his  decision 
within  30  days  after  the  hearing,  and  that  the 
decision  appealed  from  shall  be  operative  until 
the  same  shall  be  reversed,  "and  no  decision  on 
appeal  to  said  superintendent  made  by  him  after 
the  lapse  of  30  days  from  the  time  the  hearing 
thereof  is  closed  shall  be  effectual."  Held,  that 
the  provision  as  to  making  and  filing  the  de- 
cision within  30  days  after  the  hearing  is  dosed 
is  mandatory,  and  a  decision  after  the  time 
specified  is  void. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  i  39.*] 

2.  Schools  and  School  Districts  (S  39*)— 
Alteration  of  Districts  —  Pboceedihos— 

St.  1898,  i  497,  provides  that  an  appeal 
from  a  town  board  in  forming  or  altering  a 
school  district,  to  the  State  Superintendent, 
shall  be  talcen  and  heard  in  the  manner  prescrib- 
ed by  him,  and  he  shall  make  and  file  his  de- 
cision within  30  days  after  the  hearing  thereof 
is  closed.  The  mies  of  procedure  formulated  by 
'  the  State  Superintendent  contained  no  pro- 
vision expressly  declaring  when  a  hearing  snail 
be  deemed  closed.  On  an  appeal  a  petition  was 
filed,  and  snlwequently  an  answer  was  filed, 
and  no  other  pai>er8  were  filed,  and  no  other 
bearing  was  had.  Held,  that  the  hearing  be- 
fore the  superintendent  embraces  the  steps  taken 
and  the  acts  done  by  the  parties  to  the  appeal 
in  presenting  to  him  the  action  of  the  board, 
together  wi&  the  facta  and  law  relative  to  the 
controversy,  and  that  the  hearing  is  closed  when 
the  last  step  has  been  taken  by  the  parties  in 
submitting  the  controversy  to  the  superintend- 
ent, and  that  the  filing  of  the  answer  operated 
to  close  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  39.*] 

3.  Schools  and  School  Districts  (J  39*)— 
Alteration  of  District  —  Proceedings — 
Appeal. 

Where,  on  appeal  to  the  State  Superin- 
tendent from  a  town  board  in  proceedings  to 
alter  a  school  district,  neither  the  original 
papers  and  files  on  which  the  town  board  acted, 
nor  copies  nor  proof  of  them,  are  among  the 
appeal  papers  before  the  superintendent,  it  can- 
not be  ascertained  whether  the  proper  notice 
was  given  of  the  time  and  place  ot  the  meeting 
of  the  board  for  consideration  of  the  contemplat- 
ed change,  and  therefore  the  question  of  the 
board's  jurisdiction  could  not  be  decided  on 
certiorari  to  review  the  action  of  the  superin- 
tendent 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  {  39.*] 

4.  Schools  and  School  Districts  (J  39*)— 
Alteration  of  Districts  —  Proceedings  — 
AyyRATj 

St  1898,  f  497,  providing  for  an  appeal  to 
the  State  Superintendent  from  the  action  of  a 
town  board  in  forming  or  altering  any  school 
district,  does  not  confer  authority  on  the  su- 
perintendent to  determine  the  question  of  the 
town's  jurisdiction,  and  the  inquiry  on  cer- 
tiorari to  review  the  action  of  the  superintend- 
ent can  embrace  only  such  questions  as  are  in- 


volved in  a  determination  whether  the  super- 
intendent made  an  efCectoal  decision  within  the 
power  conferred  on  him. 

[Eki.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  i  89.*] 

Appeal  from  Clrcnlt  Court,  Manitowoc 
County;    Michael  Eilrvran,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
Fred  Schuette,  against  G.  P.  Cary,  to  review 
the  decision  of  the  State  Superintendent  on 
appeal  from  proceedings  of  town  supervisors 
to  divide  a  school  district.  "Hie  decision  of 
the  superintendent  reversing  the  action  of  the 
board  was  reversed,  and  an  appeal  was  tak- 
en.   Affirmed. 

On  August  3,  1907,  the  supervisors  of  the 
town  of  Genterrllle,  Manitowoc  county,  made 
an  order  dividing  school  district  'So.  1  of  that 
town  and  creating  a  new  district  At  the 
same  time  they  made  an  order  directing  the 
clerk  of  district  No.  1  to  coUect  $192.35  In 
taxes  and  to  pay  this,  together  with  $180.40 
of  the  tax  levied  at  the  preceding  annual 
school  meeting  to  the  new  district  Section 
497,  St,  makes  provision  for  appeals  to  the 
State  Superintendent  from  decisions  of  school 
district  meetings  or  town  boards  wlilch  af- 
fect school  districts,  and  such  appeals  "shall 
be  taken  and  heard  in  the  manner  prescribed 
by  him."  The  State  Superintendent  has 
formulated  "Rules  Respecthig  Appeals"  un- 
der the  provisions  of  this  section.  The  por- 
tions of  these  rules  material  to  the  instant 
case  are  ad  follows: 

"1.  An  appeal  must  be  in  writing,  addressed 
to  the  State  Superintendent,  and  signed  by 
the  appellant,  but  no  particular  form  of  state- 
ment is  necessary. 

"2.  The  appeal  should  be  as  brief  as  is 
consistent  with  a  complete  statement  of  the 
case.  It  should  set  forth  the  action  or  pro- 
ceedings appealed  from,  and  the  reasons  why 
such  action  should  be  set  aside.  *  *  *  If 
the  appeal  relates  to  the  formation  or  altera- 
tion of  a  district,  a  map  or  plat  of  the  dis- 
trict or  districts  aSTected  by  the  order  from 
which  the  appeal  Is  taken,  showing  the  bound- 
aries, location  of  the  schoolhouses  and  the 
situation  of  the  marshes,  rivers  and  bridges 
of  the  territory  In  question  should  t>e  pre- 
sented with  and  made  a  part  of  the  appeaL 
A  statement  showing  the  assessed  valuation 
of  the  district  or  districts,  or  of  the  several 
parts  ot  a  district  divided,  and  the  number 
of  children  over  four  and  under  twenty  years 
of  age  residing  In  each,  should  accompany 
the  map,  and  form  a  part  of  the  papers  In  the 
case.  When  the  papers  are  completed  they 
should  be  fastened  together,  numbered  or  let- 
tered for  reference,  and  an  affidavit  attached. 
setting  forth  that  the  statements  therein  made 
are  true,  and  that  the  map,  list  of  children, 
and  valuation  of  property  are  correct    •    *    * 

"4.  An  appeal  should  be  taken  within  thir- 
ty days  from  the  performance  of  the  act  ap- 
pealed from,  or  within  thirty  days  after  the 
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action  complained  of  has  come  to  the  knowl- 
edge of  the  appellant 

'TtM  Answer. 

'fL  The  appellee  has  fifteen  days  In  which 
to  prepare  bis  answer,  and  all  the  directions 
above  given  In  reference  to  the  pr^aration 
and  service  of  a  copy  of  the  appeal  papers, 
should  be  complied  with  In  preparing  and 
serving  the  answer  upon  the  appellant,  be- 
fore it  is  forwarded  to  the  State  Superin- 
tendent   •    •    • 

"Replication  of  Rejoinder. 

"A  replication  or  rejoinder  will  be  allowed, 
upon  proof  that  new  facts  have  come  to  the 
knowledge  of  the  party  wishing  the  rejoinder 
since  the  api)eal  or  answer  was  submitted  to 
the  State  Superintendent,  or  that  there  are 
material  errors  In  the  statement  of  the  oth- 
er party. 

"General  Remarks. 


"If  the  appeal  is  not  taken  or  the  answer 
or  rejoinder  made  within  the  prescribed  time, 
the  reasons  for  the  delay  must  be  given." 

On  August  22,  1907,  Adolph  Grotegut  and 
other  residents  of  school  district  No.  1,  town 
of  Centervllle,  Manitowoc  county,  appealed 
to  the  State  Superintendent  from  the  orders 
of  the  town  board  of  August  3,  1907,  making 
a  division  of  the  existing  school  district,  and 
assessing  the  Interest  of  the  new  district  in 
the  property  of  the  old  district.  The  appeal 
petition  set  forth  the  making  of  the  orders, 
presented  a  map  of  the  territory  affected,  de- 
scribed It  gave  the  facts  as  to  the  assessed 
value  of  the  old  and  the  new  districts,  the 
number  of  children  of  school  age  In  the  dis- 
tricts, the  location  of  the  old  school  as  re- 
gards accessibility  by  the  children,  the  prob- 
able attendance  at  each  of  the  schools  in  the 
new  districts,  and  the  facts  that  the  old 
school  grounds,  although  lying  in  the  new  dis- 
trict are  assigned  to  the  old  district  and 
that  the  school  grounds  for  the  new  district 
are  located  only  a  quarter  of  a  mile  from  the 
old  school  grounds.  They  asked  that  the  or- 
ders of  the  town  board  be  reversed  and  an- 
nulled. On  August  30,  1907,  an  answer  to 
the  petition  was  filed  with  the  State  Sni)er- 
Intendent  Additional  facts  are  set  forth  in 
it  and  the  signers  pray  for  confirmation  of 
the  orders  of  the  town  board.  No  other  pa- 
pers were  filed  with  the  State  Superintend- 
ent, no  other  hearing  was  had,  and  no  order 
was  made  by  him  or  further  steps  taken  un- 
til July  2,  1906,  when  he  made  a  decision  on 
the  appeal,  wherein  he  adverted  to  the  fact 
that  It  did  not  appear  that  the  orders  of  the 
town  board  were  properly  served,  but  ujwn 
review  of  the  facts  before  him  he  reversed 
the  orders  of  the  town  board  on  the  merits 
of  the  petition.  On  August  1,  1908,  a  writ 
of  certiorari  from  the  circuit  court  of  Man- 
itowoc county  for  a  review  of  the  decision  of 


the  State  Superintendent  wa;  served  upon 
him.  The  petition  for  the  writ  alleges  that 
the  decision  of  the  superintendent  Is  void: 
(1)  Because  be  did  not  prescribe  the  manner 
in  which  such  appeal  should  be  taken  and 
heard;  (2)  because  no  hearing  relative  to 
the  merits  of  the  appeal  was  had  by  or  be- 
fore the  superintendent;  (3)  because  the  de- 
cision was  not  made  and  filed  within  "30  days 
after  the  hearing  of  such  appeal  was  closed, 
as  required  by  section  497,  Wis.  St"  In  bis 
return  to  the  writ  the  superintendent  oerU- 
fiea  that  the  appeal  petition,  the  answer,  and 
his  decisions  are  all  the  papers  which  he  had 
had  before  him  as  superintendent  In  relation 
to  the  appeal  and  his  decision  thereon,  that 
no  evidence  was  taken  before  him,  and  that 
he  made  his  decision  solely  on  the  aiv)eal,  pe- 
tition, and  answer.  The  circuit  court  re- 
versed the  decision  of  the  superintendent  on 
the  ground  that  the  hearing  before  the  super- 
intendent had  closed  within  a  reasonable  time 
after  the  filing  of  the  answer  to  the  appeal 
petition,  which  was  more  than  30  days  be- 
fore the  date  of  the  superintendent's  deci- 
sion, and  that  the  superintendent's  decision 
was  not  made  within  30  days  after  the  hear- 
ing on  the  appeal  was  closed.  This  is  an  ap- 
peal from  the  Judgment  of  the  circuit  court 

Schmitz  &  Oroelle,  for  appellant  Voigbt 
tc  Volght  for  respondent 

SIEBECKEIR.  3.  (after  stating  the  facts  as 
above).  Section  497,  St,  provides:  "Any 
person  conceiving  himself  aggrieved  by  any 
decision  made  by  any  school  district  meet- 
ing or  by  any  town  board  In  forming  or  al- 
tering or  in  refusing  to  form  or  alter  any 
school  district  or  by  any  other  thing  done 
by  any  ofilcer  or  board  under  the  provisions 
of  this  chapter,  may  appeal  to  the  State 
Superintendent  Such  appeals  shall  be  taken 
and  heard  to  the  manner  prescribed  by  him 
and  he  shall  make  and  file  his  decision  with- 
in thirty  days  aftjer  the  hearing  thereof  is 
closed.  The  decision  appealed  from  apaU 
be  operative  until  the  same  shall  be  reversed; 
and  no  decision  on  appeal  to  said  superin- 
tendent made  by  him  after  the  lapse  of  thirty 
days  from  the  time  the  hearing  thereof  is 
closed  shaU  be  eO'ectual."  The  trial  court 
held  that  the  superintendent's  decision  an- 
nulling the  order  of  the  town  board  was  not 
made  within  30  days  from  the  time  the  hear- 
ing on  the  appeal  before  him  closed,  and 
was  therefore  ineffectual.  The  appellant  as- 
sails this  holding  of  the  trial  court  upon  the 
grounds  that  the  Statutory  provisions,  to  the 
effect  that  the  superintendent  "shall  make 
and  file  his  decision  within  thirty  days  aft- 
er the  hearing  thereof  Is  closed,"  is  merely 
directory,  and,  further,  that  Jf  it  be  a  man- 
datory provision,  the  face  of  the  record  falls 
to  show  that  the  superintendent's  decision 
was  not  made  within  this  30-day  period. 
We  cannot  bold  this  provision  of  the  stat- 
utes directory,  In  view  of  the  legislative  dec- 
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laratlon  that  the  town  board's  decision  shall 
be  operative  nntll  reversed  by  the  superin- 
tendent, and  that  no  decision  by  the  superln- 
tendmt  shall  be  effectual  if  made  after  the 
lapse  of  30  days  from  the  time  the  hearing 
of  the  appeal  closed.  This  shows  a  clear 
legislative  intent  that  it  shall  be  imperative 
on  the  superintendent  to  make  his  decision 
within  30  days  after  the  closing  of  the  hear- 
ing before  him.  This  legislative  action 
leaves  no  room  for  a  claim  that  the  Legisla- 
ture contemplated  that  a  decision  might  be 
rendered  after  the  30-day  period  rather  than 
that  no  decision  should  be  made.  On  the  con- 
trary, the  dear  Inference  is  that  they  in- 
tend»l  to  negative  this  by  expressly  provid- 
ing that,  if  the  decision  should  not  be  made 
within  the  pr^cribed  time,  then  no  effectual 
decision  could  be  made.  These  conditions 
and  provisions  make  the  statute  mandatory 
In  terms.-  State  ex  rel.  v.  Lean,  9  Wis.  279; 
State  ex  rel.  v.  Trask,  135  Wis.  333,  115  N. 
W.  823. 

The.  contention  that  the  decision  was 
made  within  the  30-day  period  after  the  hear- 
ing on  appeal  before  the  superintendent  had 
closed  is  based  on  the  grounds  that  under 
the  rules  of  procedure  prescribed  by  the 
superintendent  for  the  prosecution  of  these 
appeals  there  la  no  provision  declaring  when 
the  hearing  thereof  shall  be  deemed  closed, 
and  that  the  superintendent  at  no  time  de- 
clared it  closed  before  he  made  his  decision. 
These  roles  of  procedure  contain  no  provi- 
sion expressly  declaring  when  a  hearing 
shall  be  deemed  closed  within  the  purview 
of  the  statute  fixing  the  time  for  him  to 
render  his.  decision  thereon.  The  statute 
provides  that  appeals  shall  be  heard  in  the 
manner  prescribed  by  him.  This  hearing 
manifestly  embraces  the  steps  taken  and  the 
acts  done  by  the  parties  to  the  appeal  in  pre- 
senting to  him  the  action  of  the  town  board, 
together  with  the  facts  and  law  relevant  to 
the  controversy.  The  hearing  then  must 
be  closed  when  the  last  step  has  been  tak- 
en by  the  parties  for  submitting  the  contro- 
versy to  the  superintendent.  We  must 
therefore  look  into  the  record  to  determine 
what  was  the  last  thing  done  in  presenting 
this  appeal  to  the  superintendent  In  the  in- 
stant proceeding  it  consisted  in  the  filing  of 
the  answer  on  Aug^ist  30,  1907.  Nothing 
was  done  thereafter  by  any  of  the  parties  to 
this  proceeding.  This  act,  therefore,  operat- 
ed to  close  the  hearing  on  appeal  before  the 
superintendent,  and  all  that  remained  was 
the  rendition  of  his  decision,  which  was 
made  on  July  2, 1908.  This  was  nine  months 
after  the  hearing  had  thus  been  closed,  and 
long  after  the  time  had  expired  within  which 
the  statutes  empower  him  to  make  an  effect- 
ual decision  in  the  matter.  It  was  therefore 
wholly  ineffectual,  and  left  the  town  board's 
Mder  in  forces     The  trial  court  properly 


held  that  the  superlntendoit's  decision  re- 
versing the  action  of  the  town  board  was 
null  and  void. 

It  Is  furthermore  nrg«d  that  the  trial 
court  should  have  sustained  the  superin- 
tendent's decision  reversing  the  town  board's 
orders,  because  the  record  fails  to  show  that 
the  town  board  obtained  Jurisdiction  in  the 
proceeding.  It  is  averred  that  there  Is  noth- 
ing to  show  that  the  board  gave  the  clerk 
of  the  sdiool  district  to  be  affected  five 
days'  notice  in  writing  of  the  time  and  place 
of  meeting  for  the  consideration  of  the  con- 
templated division  of  the  district.  See  State 
ex  rel.  v.  Gary,  132  Wis.  501,  506,  112  N. 
W.  428.  An  inspection  of  the  record  pre- 
sented on  appeal  disclosed  that  neither  the 
original  papers  and  files  on  which  the  town 
board  acted,  nor  copies  nor  proof  of  them, 
were  embraced  in  the  appeal  papers  before 
the  superintendent  It  cannot  be  ascer- 
tained from  the  record  whether  or  not  this 
notice  was  glv^i  to  the  district  clerk.  In 
this  condition  of  the  proceeding  no  adjudi- 
cation respecting  the  alleged  irregularity 
could  be  had,  were  it  a  proper  subject  of  in- 
quiry on  certiorari  for  review  of  the  action 
of  the  superintendent  It  is,  howevra:,  ob- 
vious that,  in  reviewing  the  proceeding  be- 
fore the  superintendent,  the  question  of  the 
town  board's  Jurisdiction  cannot  be  inquired 
into,  because  the  superintendent  has  no  pow- 
er of  authority  under  section  497,  St.  to 
determine  that  question.  The  Inquiry  here 
can  embrace  only  such  questions  as  are  in- 
volved in  a  determination  as  to  whether  the 
superintendent  made  an  effectual  decision 
within  the  power  conferred  on  him.  The 
field  of  his  authority  does  not  Include  a  re- 
view by  him  of  questions  of  a  town  board's 
Jurisdiction  to  the  order  appealed  from.  The 
trial  court  properly  refused  to  consider  and 
determine  whether  or  not  the  town  board 
had  had  Jurisdiction  in  the  matter. 

We  deem  it  appropriate  to  call  attention 
to  the  fact  that  the  rules  of  procedure  pre- 
scribed by  the  State  Superintendent  for  the 
hearing  of  these  appeals  do  not  prescribe 
that  the  papers,  files,  and  records  in  the  pro- 
ceedings of  the  school  district  or  school  board 
should  be  submitted  with  the  appellant's 
statement  the  appellee's  answer,  or  in  any 
other  manner.  It  seems  that  these  docu- 
moits  and  records  should  be  returned  to  en- 
able him  to  ascertain  whether  he  should  en- 
tertain on  its  merits  the  appeal  for  a  review 
ot  the  order  appealed  from.  He  is  vrithout 
power  to  adjudicate  upon  the  question  of 
the  regularity  of  the  procedure  before  the 
board  going  to  Its  Jurisdiction,  but  he  should 
look  into  the  record  of  the  proceedings  to  as- 
certain whether  his  powers  for  a  review  of 
the  merits  of  the  order  appealed  from  can 
be  legally  Invcdced. 

Judgment  affirmed. 
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STATE)  ▼.  FliBUINO. 

(Snpzeme  Court  of  North  Dakota.    May  6i 
19100 

fSvUalmt  by  the  Court.) 

1.  CouBTB  (S  184*)  —  KuuEs  or  Pbaoticb  — 

CODWTT  COUBTS  WITH  INCBXABBD  JtTRlflDIO- 

noN. 

Statutes  and  rules  of  practice  pertaining  to 
district  courts  in  this  state  apply  to  proceed- 
ings in  coanty  courts  witli  increased  jurisdic- 
tion, under  section  82S9,  Rev.  Codes  1005. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  400 ;  Dec.  Dig.  i  184.»] 

2.  Cbimiwai  Law  (|_576*)— Time  fob  Fu-ino 
Infobmation  —  'Tebm  of  Coubt"  —  Dis- 
CHABOE  OF  Accused  fob  Delat. 

A  term  of  court  within  section  9791,  Rev. 
Codes  1905,  means  a  term  of  court  actually 
held,  and  not  one  that  may  be  held ;  and  a  crim- 
inal action  should  not  be  dismissed  for  failure 
to  file  an  information  at  a  term  of  court  at 
which  a  defendant  cannot  be  regularly  tried  by 
«  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent,  Dig.  i  1301;    Dec.  Dig.  i  576.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  6020,  0921.] 

8.  Cbiminal  Law   (S  676*)— Abbaignmbnt— 

TiMB— DiSCHABOE  OF  ACCUSED. 

It  is  not  error  to  refuse  to  dismiss  a  crim- 
inal action  by  reason  of  failure  to  arraign  a 
defendant  under  section  9871,  Rev.  Codes  1905, 
where  the  arraignment  is  not  made  at  the  next 
term  of  the  court  after  the  information  is  filed, 
aa  that  section  doea  not  prescribe  that  the  ar- 
raignment must  be  made  at  said  term. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1297 ;  Dec  Dig.  {  57&*] 

4.  Cbiuinai,  Law  ({  576*)— Time  fob  Tbiai.— 

AwAinno  Tbial. 

Under  chapter  68,  Laws  1907,  pertaining 
to  calling  Juries  hi  county  courts  with  increas- 
ed Jurisdiction,  a  jurr  Is  not  necessarily  to 
be  summoned  unless  there  is  a  criminal  case' 
"awaiting  trial,"  and  a  case  is  not  "awaiting 
trial"  where  the  return  of  the  Justice  on  the 
preliminary  examination  only  is  filed,  and  the 
defendant  is  not  in  jail  but  at  large  on  bail. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  I  676.*] 

0.  CBmiiTAi.  Law  ({  576*)— Tno:  fob  FiLino 

iNFOBMATIOIf— DlSOHABGK   OF   ACCUSED    FOB 

Dklat. 

It  is  not  error  to  refuse  to  dismiss  a  pros- 
ecution under  section  10,307,  Rev.  Codes  1905, 
where  the  next  term  of  court  mentioned  in  that 
section  is  one  at  which  the  defendant  could  not 
have  been  regularly  tried. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lew, 
Dec.  Dig.  i  576.*] 

6w  CBntiNAi,  Law  (S  576*)— Time  fob  Tbiaj>- 

Dischargb  FOB  Delay. 

Bection  8800,  Rev.  Codes  1906,  is  ezpress- 
l7  applicable  to  the  dismissal  of  prosecutions 
in  county  courts  with  increased  jurisdiction, 
for  failure  to  prosecute  the  action  in  cases  where 
the  defendants  are  not  confined  iu  Jail,  bat 
are  only  under  bonds  to  appear  at  the  county 
court 

[Ed.  Note.— For  other  cases,  see  Criminal  Ijaw, 
Dec  Dig.  !  57a*] 

7.  Question  Not  Decided. 

Whether  a  criminal  action  should  be  dis- 
missed where  a  defendant  is  at  liberty  under  a 
bond  for  his  appearance,  by  reason  of  failure  to 
prosecute  the  action  as  provided  by  statute  un- 
less a  trial  is  demanded,  not  decided. 


8.  CannwAL  Law  ({  1171*)  —  Appeal  —  MiB- 
conduct  of  Pbosecutob  —  Habmt.kss  Eb- 

BOB. 

It  is  not  prejudicial  misconduct  on  the 
part  of  a  staters  attorney  to  state,  in  refer- 
ence to  an  objection  by  defendant's  attorney  to 
a  question  asked  him  on  his  cross-examination 
at  the  trial,  "Counsel  was  a  little  slow  in  com- 
ing to  the  assistance  of  the  witness,"  especially 
in  view  of  a  prompt  caution  from  the  court  to 
the  jury  to  disregard  the   remark. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  J  8127;  Dec  Dig.  S  1171.*] 

9.  Criminal  Law  (J  825*)  —  Inbtbuotioks — 
Necessity  of  Requests. 

The  failure  to  instruct  the  pury  in  express 
terms  that  they  are  the  sole  judges  of  ques- 
tions of  fact,  if  ever  prejudicial  error,  is  not  so 
where  the  charge  in  substance  so  states,  and 
there  is  no  request  for  a  specific  instruction  on 
that  point. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  2005;  Dec  Dig.  S  825.*] 

10.  Fines  (J  11*)— Impbisonment  fob  Now- 

PAYMENT---COSTB. 

A  person  convicted  of  assault  and  battery, 
and  sentenced  to  pay  a  fine  and  costs  which  are 
taxed  and  not  paid,  may  be  imprisoned  as  pro- 
vided by  section  10,104,  Rev.  Codes  1906,  for 
the  nonpayment  of  the  costs  as  well  as  the  fine. 

[Ed.  Note.— For  other  casM,  see  Fines,  Cent 
Dig.  112;  Dec  Dig.  1 11.*] 

Appeal  from  Bottluean  County  Court; 
Kirk,  Judge. 

William  H.  Fleming  was  convicted  of  as- 
sault and  battery,  and  he  appeals.    Affirmed. 

Noble,  Blood  A  ■  Adamson,  for  appellant 
3.  3.  Weeks,  State's  Atty.,  for  the  State. 

MORGAN,  C.  J.  The  defendant  was  con- 
victed of  the  crime  of  assault  and  battery 
in  the  county  court  of  Bottineau  county.  He 
appeals  to  this  court,  and  assigns  as  error: 
(1)  The  overruling  of  motions  for  a  dismiss- 
al of  the  prosecution;  (2)  misconduct  of  the 
prosecuting  attorney  during  the  course  of 
the  trial;  CS)  failure  of  the  trial  court  to 
instruct  the  jury  that  they  were  the  sole 
Judges  of  all  questions  of  fact;  (4)  the  ren- 
dition of  a  Judgment  wherein  the  defendant 
was  adjudged  to  be  imprisoned  in  default  of 
the  payment  of  the  costs  of  the  prosecution. 

To  a  proper  imderstandlng  of  the  motions 
to  dismiss  the  prosecution  for  the  failure  of 
the  state  to  bring  the  case  to  trial,  ttie  fol- 
lowing admitted  facts  are  material:  On 
March  80,  1908,  the  defendant  gave  an  un- 
dertaking for  bia  appearance  at  'the  next 
term  of  the  county  court,  to  which  he  had 
been  held  on  the  charge  of  assault  and  bat- 
tery, after  a  preliminary  examination  before 
a  Justice  of  the  peace.  On  April  6tb,  the 
return  of  the  Justice  was  filed  In  the  office 
of  the  derk  of  the  county  court  On  the  7th 
day  of  April,  to  which  day  the  February 
term  of  said  court  had  been  adjourned,  that 
term  of  court  was  adjourned  sine  die.  After 
April  7,  1908,  no  further  proceedings  were 
had  in  the  case  until  August  1,  1908,  when 
an  information  against  the  defendant  was 
filed  In  the  ofllce  of  the  clerk  of  the  county 
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court,  charging  him  with  the  commission  of 
said  offense.  The  June,  1908,  term  had  been 
regularly  adjourned  until  August  1,  1908. 
Hence  the  Information  was  filed  as  of  the 
June  term.  The  defendant  was  not  arraign- 
ed under  said  Information  until  the  9th  day 
of  June,  1909,  when  he  pleaded  not  guilty. 
After  a  trial  before  a  Jury  be  was  found 
guilty  and  sentenced  to  be  imprisoned  for 
20  days  in  the  county  Jail,  and  to  pay  a 
fine  of  $100,  besides  the  costs,  taxed  at  the 
sum  of  $50;  and  in  default  of  payment  of 
such  fine  and  costs,  he  was  ordered  impris- 
oned for  the  further  period  of  76  days. 

Before  pleading  to  the  Information,  the 
defendant  made  a  motion  to  dismiss  the 
prosecution  for  the  failure  of  the  state  to 
call  the  defendant  for  arraignment  from 
the  1st  day  of  August,  1908,  untU  the  9tfa 
day  of  June,  1909.  In  this  motion  It  was  al- 
leged that,  since  the  time  said  Information 
was  filed,  ten  terms  of  court  had  passed  at 
any  of  whldi  said  defendant  might  have 
been  called  for  arraignmoat  and  plea,  and 
that  three  of  said  terms  were  Jury  terms 
at  which  a  jury  should  have  been  called  and 
the  defeidant  placed  upon  trial.  Subse- 
qnently,  and  on  the  11th  day  of  June,  the 
defendant  filed  a  supplemental  motion  to 
dismiss  the  prosecution  on  the  alleged  ground 
that  more  than  three  terms  had  passed  since 
the  infotination  was  filed  in  the  county 
court  Both  motions  were  denied,  and  ex- 
ceptions saved  by  the  defendant 

It  is  admitted  that  no  Jury  was  called 
between  March  90th,  the  time  of  filing  the 
return  of  the  Justice,  and  June,  1909,  at 
which  term  the  defendant  was  tried.  Two 
questions  are  raised  by  these  motions:  (1) 
The  failure  to  file  an  information  and  the 
failure  to  have  the  defendant  arraigned  at 
the  next  term  after  the  filing  of  the  return 
of  the  Justice  of  the  peace  in  the  office  of 
the  clerk  of  the  coimty  court;  (2)  the  failure 
to  bring  the  defendant  to  trial  before  the 
close  of  the  third  term  after  giving  a  bond 
for  his  appearance  in  the  county  court 

Before  considering  these  questions,  we 
will  say  that  under  section  8289,  Rev.  Codes 
1906^  the  statutory  provisions  applicable  to 
civil  and  criminal  proceedings  in  the  district 
courts  atso  relate  to  county  courts  having 
Increased  Jurisdiction,  and  all  rules  of  prac- 
tice applicable  In  the  district  court  are  In 
force  in  said  county  courts,  unless  otherwise 
provided  by  law.  Prior  to  the  1907  amend- 
ment referring  to  county  courts,  the  law  pro- 
viding for  terms  of  court  In  county  courts 
with  Increased  Jurisdiction  on  the  first  Tues- 
day of  each  month  provided  for  trials  by 
Jury  when  demanded  by  criminal  cases,  and 
civil  cases  Involving  more  than  $50.  Under 
chapter  68,  Laws  1907,  it  la  provided  that 
terms  of  the  county  court  held  in  the 
months  of  February,  June,  and  I>eceml>er 
shall  be  Jury  terms,  provided  there  be  a 
(Tlmlnal  case  "awaiting  trial,"  or  at  least 


five  civil  cases  involving  Issues  of  fact  tri- 
able by  a  Jury.  Under  said  amendment  a 
Jury  is  not  necessarily  to  be  summoned  un- 
less a  Jury  case  is  ready  for  or  awaiting 
trial.  We  do  not  think  that  a  case  is  await- 
ing trial  when  the  accused  has  only  been 
bound  over  and  is  not  confijied  in  Jail,  but 
at  large  under  a  bond  for  his  appearance. 
It  therefore  appears  that  no  term  of  court 
was  held  in  said  county  at  which  defendant 
could  have  been  tried  from  the  time  that  he 
was  bound  over  until  June,  1909,  when  he  was 
tried.  In  other  words,  the  mere  fact  that  the 
statute  provided  for  holding  of  a  term  of  said 
court  each  month  does  not  constitute  a  term 
of  court  within  the  meaning  of  this  chapter. 

In  reference  to  the  motion  to  dismiss  the 
prosecution  for  the  alleged  reason  that  no 
information  was  filed  until  August  1,  1906, 
(being  the  adjourned  June  term)  although 
the  statute  provided  for  a  term  each  month, 
it  may  be  said  that  section  9791,  which  gov- 
erns, does  not  prescribe  any  penalty  for 
the  failure  to  file  the  information  during  a 
term  of  the  district  court  next  following 
the  filing  of  the  return  of  the  Justice  on  the 
preliminary  examination.  It  does  not  pro- 
vide for  a  dismissal  of  the  action  If  the  in- 
formation is  not  filed  at  the  first  statutory 
term.  A  reading  of  that  section  shows  that 
terms  of  court  which  are  merely  fixed  by 
statute  are  not  necessarily  terms  of  court 
held  each  month.  The  provision  is  that 
Information  shall  be  filed  during  each  term 
"held,"  etc.,  etc.  Without  intimating  that 
a  failure  to  file  an  information  in  a  case  In 
which  a  person  accused  of  crime  has  been 
held  to  answer  during  a  term  actually  held 
would  warrant  a  dismissal  of  the  action, 
this  motion  was  properly  denied  on  the 
ground  that  the  facts  were  not  brought 
within  the  provisions  of  this  section.  No 
term  was  actually  held  between  April  and 
August  1908,  within  the  meaning  of  said 
section. 

The  defendant  also  relies  upon  section 
9871,  Rev.  Codes  1905,  which  provides  in  a 
general  way  that  the  defendant  must  be  ar- 
raigned on  an  information  or  indictment  be- 
fore the  court  to  which  it  is  presented.  It 
places  no  limit  upon  the  term  or  time  during 
which  the  arraignment  must  be  made.  The 
defendant  did  not  therefore,  bring  himself 
within  the  provisions  of  this  section. 

The  defendant  also  moved  for  a  dismissal 
of  the  action  for  failure  to  comply  with  sec- 
tion 10307,  Rev.  Codes  1905,  which  reads  as 
follows :  "The  court  unless  good  cause  to  the 
contrary  Is  shown,  must  order  the  prosecu- 
tion to  be  dismissed  In  the  following  cases: 
(1)  When  a  person  has  been  held  to  answer 
for  a  public  offense  if  an  Information  is  not 
filed  or  indictment  found  against  him  at  the 
next  regular  term  of  the  district  court;  (2) 
if  a  defendant  whose  trial  has  not  been  post- 
poned upon  his  application  is  not  brought  to 
trial  at  the  next  term  of  the  district  court  in 
which  the  information  or  Indictment  ia  trla- 
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ble  after  it  is  filed  If  an  Information,  or  If  an 
Indictment,  after  It  is  found."  So  far  as  this 
sectlou  la  concerned,  it  may  be  sufficient  to 
say  that  no  regular  term  of  the  county  court 
was  held  daring  the  time  between  April  and 
August,  1906,  within  the  meaning  of  this  sec- 
tion. In  other  words,  as  stated  before,  the 
mere  fact  that  the  law  provides  that  a  term 
may  be  held  at  a  given  time  does  not  neces- 
sarily constitute  that  a  regular  term  of  said 
court. 

In  regard  to  the  second  subdivision  of  said 
section,  to  wit,  that  defendant  was  not 
brought  to  trial  at  the  next  term  of  the  court 
In  which  the  information  was  triable,  the 
case  of  State  v.  Foster,  14  N.  D.  665,  105  N. 
W.  938,  disposes  of  it  In  that  case  it  was 
held  that  a  term  simply  provided  for  by  stat- 
ute at  which  no  Jury  is  summoned  is  not  a 
regular  term  as  contemplated  by  that  section. 
This  case  is  in  point,  and  is  decisive  of  this 
appeal,  so  far  as  application  of  this  section  is 
concerned.  In  that  case  it  was  said:  "It  is 
true  section  403,  Rev.  Codes  1899,  provides 
for  a  term  of  court  in  Grand  Forks  county 
for  each  month  in  the  year  except  the  months 
of  August  and  September,  commencing  on  the 
first  Tuesday  of  each  month.  But  these 
terms  are  not  made  regular  jury  terms  by  the 
statute.  The  same  section  requires  the  call- 
ing of  a  jury  for  at  least  two  terms  each 
year,  and  with  this  exception,  provides  that 
a  Jury  shall  not  be  called  for  any  term  un- 
less, in  the  opinion  of  the  judge,  there  is  suf- 
ficient business  to  demand  a  juty.  No  Jury 
was  called  for  the  October  or  November 
terms,  and  the  term  at  which  the  information 
was  filed  was  the  first  Jury  term  held  after 
the  defendant  was  committed.  We  are  of 
opinion  that  a  regular  term  of  court,  within 
the  meaning  of  section  8497,  means  a  court 
wlilch  is  equipped  with  a  Jury  for  the  trial 
of  cases,  and  not  a  mere  statutory  term  wlth- 
oQt  a  jury.  This  section  was  in  force  long 
before  the  so-called  statutory  terms  were 
provided  for,  and  tliat  was  its  meaning  then, 
and  must  be  hdd  to  be  Its  meaning  now. 
Xtils  section  requires  two  Jury  terms  at  least 
to  be  held  each  year  in  Grand  Forks  county. 
If  they  are  held  It  cannot  be  said  that  a  de- 
fendant is  denied  his  constitutional  right  of  a 
speedy  trial.  If,  without  good  cause,  the  pre- 
siding judge  should  fail  or  neglect  to  call  a 
Jury  for  these  two  terms,  a  dlfTerent  question 
-would  arise,  and  one  which  we  need  not  dis- 
cuss, for  there  tias  been  no  such  neglect  of 
duty,  and  the  defendant  predicates  no  rights 
upon  the  fact  that  a  Jury  was  not  called  at 
the  October  and  November  terms.  His  posi- 
tion is  that  each  statutory  term  is  'a  regular 
term,'  a  position  which,  in  our  opinion,  is  not 
tenable." 

Subdivision  2  of  this  section  can  have  no 
application  to  this  case  for  another  reason. 
Section  8300,  Rev.  Codes  1005,  expressly  re- 
fers to  cases  where  the  defendant  is  under 
bail  for  his  appearance,  and  it  expressly  pro- 
vides that  the  trial  shall  not  be  postponed 


I  longer  than  until  the  third  term  after  such 
bail  has  been  given.  A  person  not  committed 
to  jail  cannot,  therefore,  demand  a  dismissal 
of  the  action  for  want  of  prosecution  until 
the  third  term  after  he  is  bound  over.  This 
is  a  part  of  the  act  prescribing  the  practice 
in  county  courts,  and  governs  in  cases  like 
the  one  under  consideration.  Three  terms  of 
court  did  not  pass  since  the  giving  of  the  ap- 
pearance bond  by  the  defendant,  at  which  he 
could  have  been  regularly  tried  and  the  case 
submitted  to  a  jury.  Hence  it  was  not  error 
to  deny  the  motion  to  dismiss.  The  follow- 
ing cases  are  in  point  upon  the  construction 
of  similar  statutes:  Byrd  v.  State,  1  How. 
(Miss.)  163;  Commonwealth  v.  Brown,  11 
Phlla.  (Pa.)  370 ;  State  v.  Reddington,  7  S.  D. 
368,  64  N.  W.  170;  Gallagher  v.  People.  88 
111.  336;  Meadowcroft  v.  People,  163  111.  56, 
45  N.  B.  303,  35  L.  R.  A.  176,  54  Am.  St  Rep. 
447;  In  re  Frederick  Begerow,  133  Cal.  ai9, 
66  Pac.  828,  66  L.  R.  A.  513,  85  Am.  St  Rep. 
178;  State  v.  Lamphere,  20  S.  D.  96,  104  N. 
W.  1038;  Burnett  v.  State,  70  Ark.  290,  83 
S.  W.  956,  113  Am.  St  Rep.  94;  State  v.  Camp- 
beU,  73  Kan.  688,  9  L.  R.  A.  (N.  S.)  533,  85 
Pac.  784 ;  Hrwin  v.  State,  29  Ohio  St  186,  23 
Am.  Rep.  733. 

Defendant  relies  ux>on  People  v.  Morlno,  85 
Cal.  616,  24  Pac.  892,  People  v.  Wlcknian, 
113  Cal.  283,  48  Pac.  123,  State  v.  Thompson, 
32  Minn.  144,  19  N.  W.  730,  and  State  v.  Ra- 
doidch,  66  Minn.  2&4,  69  N.  W.  25.  These 
cases  were  under  similar  statutes,  but  the 
facts  are  not  like  those  in  ttiis  case.  The 
facts  In  the  cases  dted  were  held  not  to  con- 
stitute a  good  cause  for  not  discharging  the 
defendants.  In  the  case  at  bar  it  is  held  that 
good  cause  was  shown  for  not  putting  de- 
fendant upon  his  trial.  In  this  case  the  f  alcts 
were  not  brought  within  the  provisions  of 
the  statutes,  and  it  is  therefore  held  that 
there  was  no  error  in  refusing  to  dismiss  the 
prosecution.  Good  cause  was  shown  for  not 
dismissing  the  prosecution,  which  was  that 
no  Jury  term  had  been  held  and  no  facts 
shown  to  exist  that  made  it  the  duty  of  the 
court  to  call  a  Jury  term.  Whether  prose- 
cutions tOkould  ever  be  dismissed  under  facta 
Just  like  the  one  at  bar,  in  view  of  the  fact 
that  defendant  at  no  time  appeared  and  de- 
manded a  trial,  we  do  not  decide,  although 
the  question  Is  discussed  by  counsel. 

The  record  shows  that  the  county  court 
was  in  session  during  several  months  and 
it  is  claimed  that  the  defendant  should  have 
been  arraigned  at  some  of  these  terms  In 
order  that  he  might  have  an  opportunity  to 
plead,  and,  if  he  desired,  to  waive  a  Jury 
and  submit  to  a  trial  by  the  court  At  some 
of  these  terms,  pleas  of  guilty  were  taken 
and  the  defendants  sentenced.  However,  It 
is  purely  a  matter  of  conjecture  whether 
the  defendant  would  have  waived  a  jury  If 
he  had  been  arraigned.  After  the  passage  of 
chapter  68,  Laws  1907,  there  was  no  provi- 
sion authorizing  a  waiver  of  a  Jury  trial  in 
county  courts.    Conceding,  without  deciding, 
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that  snch  waiver  conld  be  made  in  an  as- 
sault case,  the  question  before  us  on  the 
motion  to  dismiss  Is  not  affected  by  the  fact 
tliat  the  defendant  might  haye  waived  a  Ju- 
ry trial.  The  statute  of  1907  provides  for 
three  jury  terms  each  year  when  certain 
cases  are  for  trial.  As  stated  in  State  v. 
Foster,  supra,  this  Is  a  compliance  with 
the  constitutional  provision  guaranteeing  the 
right  to  a  speedy  trlaL 

Prejudicial  misconduct  of  the  state's  at- 
torney diuring  the  trial  is  urged  as  a  ground 
for  a  new  trial.  We  do  not  attach  much 
weight  to  the  contention  that  the  alleged  mis- 
conduct resulted  in  Injustice  or  an  unfair 
trial.  While  the  defendant  was  under  cross- 
examination  by  the  state's  attorney,  the  de- 
fendant's attorney  interposed  an  objection 
to  a  question,  and  the  state's  attorney  said 
in  reference  to  the  objection,  "Counsel  was 
a  little  slow  in  coming  to  the  assistance  of 
the  witness."  The  defendant's  attorney  im- 
mediately excited  to  this  comment,  and  the 
court  promptly  cautioned  the  Jury  to  disre- 
gard the  remarks  of  counsel  and  to  be  gov- 
erned only  by  the  evidence  in  the  case. 
Standing  alone,  we  do  not  think  that  the 
remarks  constituted  prejudicial  misconduct 
In  view  of  the  prompt  caution  of  the  court 
to  disregard  the  remarks.  It  would  be  un- 
warranted to  presume  that  the  defendant 
was  in  any  way  prejudiced.  The  case  of 
Heller  v.  People,  22  Colo.  11,  43  Pac.  12i, 
relied  upon  by  the  appellant  is  not  in  point 
In  that  case  the  prosecuting  attorney  and 
his  assistant  made  remarks  of  a  very  in- 
sulting nature  and  offers  of  testimony  of  the 
commission  of  other  crimes  by  the  defend- 
ant were  made,  and  after  being  cautioned 
by  the  trial  court,  the  prosecuting  attorney 
persisted  in  such  misconduct  In  this  case 
the  insinuation  referred  only  to  the  conduct 
of  the  defendant's  attorney.  There  are  oth- 
er objections  based  on  the  conduct  and  re- 
marks of  the  state's  attorney  which  we 
deem  equally  without  merit  In  one  in- 
stance he  charged  the  defendant  with  im- 
proper demeanor  on  the  witness  stand  while 
giving  his  testimony.  The  remarks  of  the 
attorney  were  not  out  of  place,  and  the  de- 
fendant's actions  deserved  a  rebuke  from 
the  court  or  counsel,  or  both. 

Error  is  also  predicated  on  the  failure  of 
the  trial  judge  to  charge  the  Jury  that  they 
were  the  sole  judges  of  all  questions  of 
fact  We  think  that  the  charge  substantially 
covered  this  subject,  and  there  was  no  re- 
quest by  defendant's  counsel  for  a  more 
specific  Instruction.  If  the  objection  were 
to  be  deemed  meritorious  in  any  case.  It  can 
not  be  under  the  facts  of  this  case,  where 
the  Instructions  substantially  covered  the 
ground  and  no  request  for  more  specific  in- 
struction was  made. 

Error  is  also  assigned  on  the  judgment 
It  is  claimed  that  it  provides  a  greater  pen- 


alty than  prescribed  by  the  statute.  As  stat- 
ed before,  defendant  was  sentenced  to  iD>- 
prlsonment  for  20  days,  and  to  pay  a  fine  of 
$100  and  costs  taxed  at  the  sum  of  |50.  If 
the  fine  and  costs  were  not  paid,  he  was  to 
be  Imprisoned  75  days  additional.  Section 
S675k  Rev.  Codes  1905,  provides  that  assault 
and  battery  Is  punishable  by  imprisonment 
not  exceeding  30  days,  or  by  fine  not  less 
than  $5  nor  more  than  $100,  or  both.  The 
claim  is  that  a  fine  of  $100  and  imprison- 
ment for  95  days  is  beyond  the  punishment 
prescribed  by  that  section.  This  Judgment  is 
expressly  authorized  by  section  10,101,  Rev. 
Codes  1905,  which  reads  as  follows:  "A 
Judgment  that  the  defendant  pay  a  fine  and 
costs  may  also  direct  tliat  he  be  imprisoned 
until  both  fine  and  costs  are  satisfied,  spec^ 
ifying  the  extent  of  the  Imprisonment  which 
must  not  exceed  one  day  for  every  two  dol- 
lars of  the  fine  and  costs,"  etc.  This  section 
controls  what  the  Judgment  may  be  so  far  as 
imprisonment  for  failure  to  pay  the  fine  and 
costs  is  concerned,  and  expressly  authorizes 
imprisonment  when  costs  are  not  paid  as 
well  as  when  the  fine  is  not  paid. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed.    AH  concur. 


STATE  v.  MOELLER. 

(Supreme  Court  of  North  Dakota.    May  9, 
1910.) 

(SyOahut  by  the  Court.) 

1.  GanniTAL  Law  (I  423*)— BvinKNCB-Dws- 

LARATIONS  OF  CO-CORSFIRATOB. 

The  principle  upon  which  declarations  of  a 
co-conspirator  not  on  trial  are  sometimes  sd- 
missible  In  evidence  against  the  conspirator  who 
is  on  trial  is  that  by  the  act  of  conspiriDg  to- 
gether the  parties  doing  so  have  assumed  as  a 
body  the  attribute  of  individuality  as  relates 
to  the  prosecution  of  the  common  design  or  pur- 
pose; nence  what  is  done  or  said  by  any  one 
in  furtherance  of  that  design  is  the  act  of  alL 
Evidence  of  such  statements  is  also  admis- 
sible on  the  ground  of  agency. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  98&-1001:    Dec.  Dig.  f  423.»1 

2.  Crmiwai,  Law  (|  423»)— Evrn«NC»— Dko- 

LABATIONS  OF  CO-COHSFIRATOB. 

In  the  trial  of  a  physician  on  the  change  ot 
unintentionally  causing  the  death  of  a  patient 
by  inflicting  upon  her  a  mortal  wound  while  at- 
tempting to  induce  and  procure  a  miscarriage, 
testimony  of  one  P.  was  admitted  relating  to 
certain  statements  made  to  him  by  one  D.,  a 
third  party,  who  it  was  claimed  had  entered 
into  a  conspiracy  with  the  defendant  to  commit 
the  offense.  Such  statements,  regardless  ot 
whether  a  conspiracy  bad  l>een  proved  or  not, 
were  incompetent,  for  the  reason  that  they  were 
not  made  in  the  presence  of  the  defendant  re- 
lated to  acts  previously  done  or  to  be  done  in 
the  future,  and  were  not  made  in  furtherance 
or  in  prosecution  of  the  common  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  98&-10O1;    Dec.  Dig.  {  123.*] 

3.  Criminal  Law   (|  779*)— Acts  Airn  Dec- 
larations OF  CONSPTBATOBS — INBTBUOTIOWS. 

An  instruction  to  the  jury  relating  to 
the  testimony  of  the  witness  P.,  charging  that 
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if  the;  foand  a  CMwpincy  between  the  penon 
D.  and  the  defendant  existed,  statements  made 
or  acts  done  by  D.  while  either  he  or  the  de- 
fendant contemplated  die  formation  of  such  a 
conspirain'  afterwaida  carried  into  execution,  or 
attempted  to  be  carried  into  execution,  by  snch 
conspirstera,  or  which  were  so  made  or  done 
while  either  or  both  of  them  were  carrying  or 
attempting  to  canr  into  execntion  the  plan  and 
procare  sach  unlawful  miscarriage  as  ue  result 
of  snch  conspiracy,  might  be  considered,  is  er- 
roneous in  that  it  omits  the  necessary  element 
that  such  acts  must  have  been  done  or  state- 
ments made  in  furtherance  and  prosecution  of 
the  object  of  the  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1858;   Dec.  Dig.  {  779.*] 

4.  Cbiminal  Law  (J  1170*)  —  Appeai,  —  Ex- 
cluding Testimony— Prejudicial  Effect. 
Sustaining  objections  to  questions  which, 
if  answered  favorably  to  the  party  inquiring, 
would  furnish  only  cumulative  evidence  on  a 
subject  relating  to  which  no  conflict  in  evidence 
arises  is  not  necessarily  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  law, 
Cent.  Dig.  fS  3146-3153 ;  Dec.  Dig.  |  1170.*] 

B.  Witnesses  (J  287*)— Eedibeot  Ezahina- 
TioN- Remainder  oi'  Convebsation  Exact- 
ed ON  Cboss-Examination. 

When  defend>|t,  on  crosa-examination,  has 
drawn  from  a  wivess  parts  of  a  conversation 
with  a  third  party  relating  to  a  given  subject, 
the  plaintiff  may  properly  require  the  witness 
to  testify  as  to  the  remaining  portions  of  the 
conversation  on  the  same  subject. 

[Ed.  Note.— For  other  cases,  see  WitneBses. 
Cent.  Dig.  M  930,  1000-1002;  Dec.  Dig.  { 
287.*] 

6.  CRnnwAi.  Law  (|  686*)— AppeaIt-Admis- 
BiON  OP  Incompetent  Evidence— Cube  of 
Brbob  bt  Failitbe  to  Move  to  Stbikb. 

Over  defendant*!  objection  statements  made 
by  the  witness  P.,  not  in  the  presence  of  the 
defendant,  and  not  in  furtherance  or  prosecu- 
tion of  the  offense  charged,  but  merely  reciting 
acta  that  had  been  done  or  were  in  contem- 
plation, were  received  in  evidence.  The  con- 
tention by  the  state  that  this  did  not  constitute 
error  because  the  nature  of  the  questions  was 
such  that  they  did  not  disclose  to  the.  court 
whether  the  answers  would  be  competent  or  in- 
comjietent,  and  that  defendant  should  have 
moved  to  strike  out  the  answer,  is  met  by  the 
fact  that  after  some  of  the  questions  referred 
to  had  been  propounded,  it  must  have  been  ap- 
parent to  the  court  tliat  they  related  to  incom- 
petent declarations. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  1639-1644 ;   Dec.  Dig.  i  696.*] 

7.  Cbiminal  Law  ({  1170*)— Appeai^— Habm- 
LE88  Ebrob— Exclusion  of  Testimont. 

Certain  other  questions  considered  and 
passed  upon. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
C«Bt.  Dig.  U  8146-3153:   Dec.  Dig.  f  1170.*] 

(Additional  ByUahtu  hy  Bditorial  Btaff.) 

8.  Homicide  (|  174*)— Mubdeb— Admissibil- 
iTT  OF  Evidence. 

In  a  prosecution  for  murder  in  attempting 
to  procure  a  miscarriage,  where  evidence  of  the 
defense  tended  to  show  that  the  time  after  the 
first  meeting  of  accused  and  the  girl  upon  whom 
the  abortion  was  performed  was  too  short  to 
admit  of  the  infection  taking  place  which  re- 
sulted in  death,  it  was  error  to  exclude  a 
question,  asked  a  witness  on  cross-examination 
by  the  defense,  as  to  whether  an  infection  caus- 
ed by  an  Injury  to  the  uterus  might  not  re- 
main dormant  a  greater  or  less  period  of  time 


befoM  it  would  spread  out  and  give  evidence 
of   its   presence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  174.*] 

9.  Criminal  Law  (I  489*)— Cboss-Examina- 

nON   OF    BXPEBT  WiTNBSS. 

Where  a  physician  had  testified  as  an  ex- 
pert, questions  asked  him  as  to  principles  laid 
down  in  text-books,  if  not  to  elicit  information 
as  to  the  contents  of  the  text-books  primarily, 
but  to  test  the  accuracy  of  his  knowledge  and 
the  correctness  of  his  conclusions  as  an  expert 
as  bearing  u^on  the  weight  which  should  be 
given  his  testimony,  were  improperly  excluded. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1077,  1078;    Dec.  Dig.  §  489.*] 

10.  Criminal  Law  (|  829*)— Tbiai/— Instruc- 
tions —  Requests  Oovebed  bt  General 
Charge. 

It  is  not  error  to  refuse  a  request  covered 
by  the   court's  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  2011 ;    Dec.  Dig.  f  829. •] 

11.  Criminal  Law  (J  747*)  —  Tbial  —  Direc- 
tion OF  Verdict— CoifFLicTiNO  Evidence. 

Where  there  was  a  sufficient  conflict  in 
competent  evidence  to  justi^  its  submission  to 
the  jury,  the  denial  of  a  motion  for  a  direct- 
ed verdict  for  accused  was  not  error. 

[Ed.  Note, — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ff  1714,  1727;   Dec.  Dig.  i  747.*] 

Appeal  from  District  Court,  Ward  Coun- 
ty; Goss,  Judg& 

Thor  Moeller  was  convicted  of  murder, 
and  appeals  from  the  judgment  and  an  or- 
der denying  a  new  trial.  Reversed,  and  new 
trial  granted. 

L.  J.  Palda,  0.  D.  Aaker,  and  Engerad, 
Holt  &  Frame,  for  appellant  Andrew  Mil- 
ler, Atty.  Gen.,  Dudley  L.  Nash,  State's  Atty., 
and  Geo.  L.  Ryerson,  Asst.  State's  Atty.  (B. 
R.  Sinkler,  of  counsel),  for  the  State. 

SPALDING,  J.  The  defoidant  was  tried 
on  an  information  charging  him  with  hav- 
ing, at  the  dty  of  Mlnot  lo  Ward  county, 
N.  D.,  on  or  about  the  4Ui  day  of  October, 
1008,  caused  the  death  of  one  Olna  Lien  by, 
while  not  having  any  design  to  effect  her 
death,  inflicting  upon  her  a  mortal  wound 
while  attempting  to  induce  and  procure  a, 
miscarriage,  the  same  not  being  necessary 
to  preserve  the  life  of  the  female,  and  of 
which  she  died  on  the  7th  day  of  October, 
1908,  at  said  dty  of  Mlnot  He  was  convict- 
ed and  sentenced  to  serve  10  years  in  the 
penitentiary.  From  the  judgment  of  convic- 
tion and  order  denying  a  new  trial  an  ap- 
peal comes  to  this  court 

The  record  Is  very  voluminous,  and  Is  com- 
posed largely  of  testimony  of  a  number  of 
physicians,  including  those  who  performed 
an  autopsy,  regarding  the  canse  of  the  death 
as  indicated  by  the  condition  of  the  body 
and  organs.  These  witnesses  exhibit  a  high 
degree  of  expert  knowledge  of  the  subject, 
and  their  testimony  is  far  lees  conflicting 
than  is  nsual  when  experts  testify  on  behalf 
of  both  parties  to  an  action  of  this  impor- 
tance.   The  young  lady  was  about  29  yeam  of 
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age.  Her  borne  was  In  the  northeastern  pert 
of  the  state.  She  was  about  four  months  ad- 
vanced In  pregnancy.  Dr.  Engstad  of  Grand 
Forks  testified  that  she  called  on  him  at  his 
office,  he  thought,  on  the  1st  day  of  October, 
1908,  and  requested  him  to  make  an  exami- 
nation of  her;  that  she  said  she  thought 
she  had  heart  trouble,  but  that  on  examina- 
tion he  found  her  heart  perfectly  normal 
and  her  itmgs  sound ;  that  she  then  told  him 
she  had  abdominal  pains.  When  he  examin- 
ed for  appendicitis  he  dtscovered  a  large, 
aggravated  uterus.  Whereupon  she  acknowl- 
edged to  him  that  she  had  been  Indiscreet, 
and  requested  him  to  perform  an  operation 
upon  her,  which  he  declined  to  da  He  also 
testified  that  he  made  no  examination  after 
he  discovered  signs  of  pregnancy.  His  ex- 
amination was  only  external.  She  left  Grand 
Forlcs  and  arrived  in  Mlnot  about  2  o'clock 
a.  m.  Sunday  the  4th  day  of  October,  1906, 
and  took  a  room  at  the  Leland  Hotel,  where 
she  bad  a  miscarriage,  and  died  about  6 
o'clock  Tuesday  morning  October  6,  1908, 
from  septicemia  caused  by  injury  to  the 
uterus.  The  defendant  visited  her  in  her 
room  in  the  hotel  at  dUTerent  times  between 
Sunday  and  early  Tuesday  morning.  The 
°  claim  of  the  state  is  that  the  injury  to  and 
the  diseased  condition  of  the  uterus  was 
caused  by  the  defendant  while  engaged  In 
producing  a  criminal  abortion.  The  defend- 
ant's contention  was  that  the  diseased  con- 
dition had  been  caused  by  an  injury  Inflict- 
ed before  he  was  called ;  that  the  fetus  had 
died,  and  septicemia  had  set  In  as  a  result 
of  such  previously  Inflicted  Injury,  and  that 
the  treatment  which  he  applied  was  proper 
and  necessary  under  the  conditions  found  by 
blm.  Barring  the  statements  of  the  defend- 
ant to  the  coroner's  jury,  which  were  in  ac- 
cordance with  his  contention,  the  determina- 
tion of  the  Issue  depended,  with  one  very 
Important  exception,  upon  circumstantial  ev- 
idence and  the  opinions  of  medical  experts. 
The  exception  referred  to  was  the  testinfony 
of  one  Paulsrud,  who  was  permitted,  over 
defendant's  objections,  to  testify  to  acts  and 
statements  of  one  Dale,  which  were  by  the 
trial  court  held  to  be  admissible  against  the 
defendant  upon  the  theory  that  Dale  and  the 
defendant  were  co-conspirators  In  the  pro- 
curing of  the  alleged  abortlcm. 

The  result  of  this  appeal  depends  largely 
upon  the  correctness  of  the  ruling  of  the 
trial  court  admitting  this  evidence  and  his 
charge  on  the  same  subject  to  the  jury.  It 
win  simplify  matters  to  first  consider  this 
phase  of  the  court's  charge.  The  charge  of 
the  court  on  this  subject  was  as  follows:  "In 
this  case  there  has  been  received  In  evid«ice 
testimony  relative  to  certain  alleged  state- 
ments of  one  L.  W.  Dale.  I  charge  you  that 
before  you  should  consider  any  evidence  rel- 
ative to  such  statements,  or  such  statements, 
you  should  be  satisfied  beyond  a  reasonable 
doubt  from  the  testimony  in  the  case  other 
than  such  statements  themselves  that  a  con- 


spiracy is  proven  to  your  satisfaction  beyond 
a  reasonable  doubt  to  have  existed  between 
the  defendant,  Moeller,  and  L.  W.  Dale,  to 
procure  the  unlawful  miscarriage  of  a  preg- 
nant woman,  Gina  Lien,  and  that  after  so 
finding,  such  conspiracy  for  such  purpose  to 
have  existed,  you  further  find  to  your  sat- 
isfaction beyond  a  reasonable  doubt  that 
such  statements  admitted  in  evidence  were 
made  while  such  conspiracy  or  plan  to  do 
such  acts  was  in  contemplation  of  the  par- 
ties, or  was  being  carried  into  effect,  and  aft- 
er the  Inception  of  such  conspiracy  and  be- 
fore the  final  completion  thereof,  I  charge 
yon,  however,  that  if  such  conspiracy  be- 
tween Dale  and  the  defendant,  Moeller,  ex- 
isted, and  you  so  find,  and  pursuant  thereto 
in  execution  of  the  same  the  defendant  un- 
lawfully performed  the  acts  to  produce  the 
miscarriage  of  Gina  Lien,  as  charged  in  the 
information,  then  the  jury  may  consider  as 
testimony  any  statements  made  or  acts  done 
by  either  of  such  conspirators,  provided  such 
statements  or  acts  were  made  by  either, 
while  either  contemplatedjsthe  formation  of 
such  conspiracy,  afterwams  carried  into  ex- 
ecution, or  attempted  to  be  carried  into  ex- 
ecution, by  such  conspirators,  or  were  so 
made  or  dmie  while  either  or  both  of  them 
were  carrying,  or  attempting  to  carry.  Into 
execution  the  plan  to  procure  such  unlawful 
miscarriage,  as  the  result  of  such  conspira- 
cy, If  such  conspiracy  existed." 

In  explanation  of  this  charge,  brief  refer- 
ence to  the  teetlm<Miy  to  which  it  refers  is 
necessary.  It  is  shown  that  Dale  had  a 
slight  acquaintance  with  the  witness  Pauls- 
rud; that  they  met  at  the  Leland  Hotel  in 
Mlnot,  where  both  were  stopping,  on  Satur- 
day, the  Sd  of  October,  1908,  and  conversed 
together  on  that  day  and  on  Sunday,  the 
4th,  and  M<mday  the  6th,  and  that  in  their 
conversations  Dale  confided  to  Paulsrud  the 
fact  that  he  was  looking  after  a  girl  who 
was  at  the  hotel  and  who  was  In  tronble,  and 
that  he  had  employed  Dr.  Moeller  to  relieve 
her,  how  much  he  was  to  pay  him,  when  it 
was  to  be  done,  and  her  condition  afterward. 
None  of  these  conversations  were  in  the 
presence  of  the  defendant,  and,  with  possi- 
bly one  exception,  not  necessary  to  consider, 
all  related  to  what  had  been  done  or  what 
it  was  proposed  to  do.  The  court  permitted 
Paulsrud  to  testify  to  these  conversations, 
and  the  charge  quoted  to  the  jury  is  in  har- 
mony with  the  theory  that  this  evidence  was 
admissible.  The  appellant  iltges  that,  even 
If  the  evidence  as  a  whole  was  sufficient  to 
justify  the  submission  of  the  question  of  con- 
spiracy between  Dale  and  the  defendant  to 
the  jury,  the  charge  of  the  court  was  erro- 
neous and  the  evidence  tnadmlssible,  because 
it  permitted  the  jury  to  consider  declara- 
tions or  statements  made  to  the  witness  by 
Dale,  not  accompanying  acts  done  in  the 
prosecution  of  the  offense,  and  which  con- 
stituted no  part  of  the  res  geetie,  but  on  the 
contrary  were  merely  in  regard  to  acts  al- 


Digitized  by 


Lioogle 


N.D.) 


STATB  ▼.  MOELLER. 


571 


ready  done  or  othera  in  contemplation.  On 
the  argument  In  this  conrt  the  state's  attor- 
ney conceded  tliat  the  part  of  the  diarge  un- 
der consideration  and  the  admission  of  the 
evidence  to  which  It  related  were  erroneous, 
and  prejudicially  so.  It  is,  however,  the  da- 
ty  of  this  conrt  to  lUTestigate  for  itself  in 
cases  of  tliis  nature,  and  we  have  given  the 
subject  most  careful  consideration.  After 
BO  doing  we  are  unable  to  adopt  the  theory 
of  the  trial  conrt. 

Acts  and  declarations  of  conspirators  who 
are  not  on  trial  are  scMneUmes  admitted  in 
evidence  against  a  co-conq>irator  who  is  be- 
ing prosecuted.  The  principle  upon  which 
such  acts  and  declarations  are  admitted  in 
evidence  is  that  by  the  act  of  conspiring  to- 
gether the  parties  doing  so  have  generally 
assiuned  as  a  body  the  attribute  of  individu- 
ality as  relates  to  the  prosecution  of  the  com- 
mon design  or  purpose,  and  that  what  is  done 
or  said  by  any  one  In  furtherance  of  that  de- 
sign is  a  part  of  the  res  gestie,  and  therefore 
the  act  of  ail.  They  are  also  admissible  on 
the  ground  of  agency.  Most  authorities  are 
to  the  effect  that  a  prima  facie  conspiracy 
must  be  established  before  the  declarations 
of  the  co-eonq>irator  are  admissible,  though 
some  hold  that  the  order  of  proof  relating 
to  It  is  subject  to  the  discretion  of  the  trial 
conrt  If  the  acts  or  declarations  of  the  co- 
conspirator are  not  in  furtherance  of  the 
common  purpose,  they  are  not  admissible  In 
evidence.  Declarations  made  prior  to  the 
formation  of  the  conspiracy,  or  those  made 
after  its  execution,  and  declarations  made 
relating  to  what  the  conspirators  propose  to 
do,  by  a  co-conspirator,  and  not  in  further- 
ance of  the  common  purpose,  are  inadmissi- 
ble. State  V.  Walker,  124  Iowa,  414,  100  N. 
W.  354 ;  Nicolay  v.  Mallory  et  al.,  62  Minn. 
119,  64  M.  W.  106;  State  v.  McOhee,  SL  Io- 
wa, 17,  49  N.  W.  764;  People  v.  McOarry, 
136- Mich.  816,  99  N.  W.  147;  Spies  et  al.  v. 
People  (the  Anarchist  Case),  122  111.  1,  12 
N.  B.  865,  and  note  4,  12  N.  B.  995,  3  Am. 
St  R^.  320,  and  cases  cited  therein ;  State  v. 
De  Wolfe,  29  Mont  416,  74  Pac.  1084 ;  State 
▼.  Thibeau,  30  Vt  100,  and  cases  cited  in  note 
thereto  In  Book  10  Vt  Rep.  Ann. ;  People  v. 
Stanley,  47  Cal.  113,  17  Am.  Rep.  401 ;  Peo- 
ple V.  Davis,  56  N.  T.  95 ;  Lawrence  v.  State, 
103  Md.  17,  63  AO.  96;  State  v.  Crofford,  133 
Iowa,  478,  110  N.  W.  921 ;  Id.,  121  Iowa,  395, 
96  N.  W.  889;  Patton  v.  State,  6  Ohio  St 
468 ;  Fouts  v.  State,  7  Ohio  St  472.  As  this 
principle  applies  to  the  instructions  of  the 
court  to  the  Jury,  It  Is  apparent  he  wholly 
omitted  to  Include  the  essential  element  that 
the  declarations  of  the  co-conspirator,  even 
conceding  the  conqplracy  to  have  been  shown, 
must  have  teen  made  in  furtherance  of  the 
object  of  tlie  oonaptraoy.  This  constitutes  re- 
versible error. 

Applying  this  principle  to  the  testimony 
of  the  alleged  co-conspirator,  it  is  enough  to 
say  tliat,  with  the  exception  of  one  question, 
which  may  have   been  proper,   but  which 


standing  alone  was  entirely  inadequate  to 
connect  the  defendant  with  the  crime,  it  may 
be  divided  into  two  classes:  The  first  relates 
to  certain  acts  of  the  defendant;  the  second 
to  dedarations  of  the  alleged  co-conspirator 
as  to  what  arrangements  he  had  made  with 
the  defendant,  what  was  planned  to  be  done, 
why  it  was  to  be  done,  a'hd  what  had  been 
done  and  the  result  With  the  exception  of 
the  one  question  referred  to,  none  of  these 
declarations  were  pertinent  to  the  carrying 
out  or  In  furtherance  of  the  enterprise.  The 
witness  and  Dale  met  casually.  They  had 
a  slight  acquaintance.  They  took  walks  on 
the  street  together  and  conversed  in  the  hotel, 
but  the  witness  was  not  asked  to  and  did  not 
participate  in  any  of  the  plans.  The  state- 
ments which  he  testifies  Dale  made  were  not 
made  with  a  view  of  or  to  aid  in  carrying 
out  the  Illegal  conspiracy,  if  any  existed. 
They  were  simply  recitals  of  what  had  been 
done,  and  wtiat  it  was  proposed  to  do,  without 
any  disclosed  purpose.  They  were  also  made 
without  any  opportunity  for  the  defendant 
to  cross-examine  Dale,  and  not  in  defendant's 
presence.  We  are  unable  to  discover  any 
principle  sustained  by  authority  warranting 
the  admission  in  evidence  of  these  declara- 
tions, with  the  possible  exception  of  two  or 
three  cases,  where  loose  statements  of  the 
courts  have  indicated  that  statements  of  a  co- 
conspirator were  admissible,  without  distin- 
guishing why  admissible,  and  we  think  based 
upon  facts  making  it  unnecessary  to  do  so. 

It  is  urged  by  the  state  that  the  questions 
asked  by  it  which  elicited  the  testimony  re- 
ferred to  did  not  furnish  any  Indication  that 
the  answers  would  be  incompetent  and  that 
the  questions  were  in  themselves  competent 
and  therefore  the  court  did  not  commit  error 
in  allowing  the  witness  to  answer,  and  that 
defendant  should  have  submitted  motions  to 
strike  out  such  answers,  but,  not  having  done 
so,  the  error,  if  any,  was  cured.  This,  of 
course,  does  not  apply  to  or  cure  the  error 
in  the  court's  Instructions  which  we  have 
considered,  and  which  was  prejudicial;  but, 
applying  it  to  the  testimony  of  the  witness 
Dale,  we  think  it  is  answered,  even  If  al>- 
stractiy  correct,  by  the  fact  that  after  a  few 
such  questions  had  been  propounded  and  an- 
swers given,  it  must  have  been  apparent  to 
the  court  and  counsel  what  they  all  related 
to,  namely,  a  conversation  had  between  thj 
witness  Paulsrud  and  the  third  party.  Dale, 
not  in  the  presence  of  the  defendant  and  in 
relation  to  matters  not  in  furtherance  of  the 
commission  of  the  crime;  at  least  this  ap- 
plies to  a  number  of  the  obnoxious  questions. 
Hence  the  failure  to  ask  that  the  answers  be 
stricken  out  did  not  cure  the  error.  The 
acts  which  Paulsrud  testified  about  were  not 
all  objectionable  as  evidence.  Testimony  as 
to  what  he  saw  the  defendant  do,  bearing  on 
the  offense  charged,  was  properly  received, 
and  also  of  some  of  the  acts  of  Dale,  for  the 
purpose  of  establishing  a  conspiracy. 

Etror  is  assigned  in  permitting  Dr.  Engstad 
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to  give  bis  opinion  that  It  was  unnecessary 
to  procure  a  miscarriage.  Dr.  Bngstad's  ex- 
amination was  only  superficial ;  be  madenotb- 
tng  but  a  partial  external  examination,  and 
wben  the  girl  informed  blm  of  her  condition 
ha  went  no  further.  This  Involves  the  ques- 
tion whether  It  was  necessary  for  the  state  to 
negative  the  nece^lty  for  the  operation.  As 
this  is  not  discussed  In  the  briefs,  we  shall 
not  pass  upon  It 

Error  Is  assigned  because  Dr.  Engstad  was 
not  permitted  to  testify  In  substance  that  It 
was  not  uncommon  for  women  Illegitimately 
pregnant  to  Inflict  Injuries  upon  themselves, 
particularly  upon  the  uterus,  in  an  attempt 
to  produce  a  miscarriage  and  conceal  their 
condition.  We  do  not  pass  upon  the  objec- 
tions taken  to  questions  of  this  nature,  for 
the  reason  that  the  record  shows  similar 
questions  were  asked  of  experts  and  answer^ 
ed,  and  there  is  no  conflict  in  the  evidence  on 
this  point  An  answer  to  tbIS  question,  it  in 
favor  of  appellant's  contention,  would  only 
have  been  cumulative;  hence,  if  it  was  er- 
ror to  sustain  the  objection,  it  was  error 
without  prejudice. 

Dr.  Engstad  was  asked  on  cross-examina- 
tion to  state  whether  an  infection  caused  by 
an  injury  to  the  uterus  might  not  remain 
dormant  a  greater  or  less  period  of  time  be- 
fore it  would  spread  out  and  give  evidence 
of  itB  presence.  The  state's  objection  to  this 
question  was  sustained.  Tbis  ruling,  we 
think.  Is  correctly  assigned  as  error.  The 
defense  submitted  evidence  tending  to  show 
that  the  time  after  the  first  meeting  of  the 
the  defendant  and  the  girl  was  too  short  to 
admit  of  infection  taking  place  then  resulting 
in  death  on  the  morning  of  October  eth,  and 
this  question  had  a  bearing  on  that  issue. 
Error  is  assigned  in  permitting  Dr.  Engstad 
to  state  the  conversation  wltb  Miss  Lien 
when  she  called  on  him,  wherein  be  gave  her 
advice,  and  she  promised  not  to  have  an 
operation  performed.  This  ruling  might  be 
sustained  on  the  same  grounds  on  which  the 
declarations  of  the  third  party.  Dale,  were 
held  admissible,  bat  the  defendant  had 
brought  out  part  of  the  conversation  between 
the  girl  and  the  doctor,  and  this  entitled  the 
'state  to  show  the  whole  conversation. 

The  fifth  and  sixth  assignments  of  error 
relate  to  the  sustaining  of  the  state's  objec- 
tion to  the  following  questions,  asked  one  of 
tbe  experts:  "Q.  Don't  you  know  that  the 
text-books  dealing  wltb  obstetrics  and  gyne- 
cology lay  it  down  as  a  fact  of  not  uncommon 
occurrence  for  a  woman  in  a  pregnant  condi- 
tion to  Inflict  Injuries  upon  tbe  walls  of  the 
uterus  and  cause  similar  conditions  to  those 
which  were  presented  by  the  uterus  described 
in  this  case?"  and  "Q.  Does  not  Hearst  say 
in  bis  text-book  that  injuries  to  the  internal 
walls  of  the  uterus  resulting  in  septicemia 
may  be  inflicted,  and  in  fact  not  uncommonly 
are  inflicted,  by  the  pregnant  woman  her- 


self?" These  questions  were  piropoanded  to 
Dr.  Larson,  who  conducted  the  antopsy.  He 
was  a  most  intelligent  witness,  but  bis  ex- 
perience was  limited,  and  his  testimony  was 
based  very  largely  upon  knowledge  gained, 
from  reading  rather  than  from  experience. 
Had  these  questions  been  submitted  for  the 
purpose  of  eliciting  information  as  to  the 
contents  of  text-books  primarily,  the  rallng 
of  the  court  might  be,  and  doubtless  would 
have  been,  correct,  but  it  is  now  claimed 
that  they  were  submitted  solely  for  the  pur- 
pose of  testing  the  accuracy  of  the  witness' 
knowledge  and  the  correctness  of  his  conclu- 
sions as  an  expert,  that  necessarily  bis  opin- 
ions were  based  upon  reading  medical  works, 
and  that  their  bearing  was  upon  the  weight 
which  should  be  given  bis  testimony.  If  this 
was  the  reason  assigned  in  the  trial  court,  the 
ruling  was  error. 

The  fourteoith  assignment  of  error  relates 
to  defendant's  request  that  the  court  instruct 
the  jury  that  If  the  defendant  Inflicted  a  mor- 
tal wound  upon  Glna  Lien,  after  an  abortion 
or  miscarriage  had  been  accomplished,  while 
trying  to  give  relief  from  tbe  effect  of  the 
abortion  or  miscarriage,  then  he  is  not  guilty 
of  the  crime,  even  tbou^  he  unlawfully  pro- 
cured the  abortion  without  any  necessity 
therefor.  In  view  of  the  whole  record  this  as- 
signment can  be  disposed  of  by  stating  that 
we  are  agreed  that  the  charge  of  the  court, 
as  given,  adequately  covered  this  ground. 
The  last  OTor  assigned  is  that  the  court 
should  have  advised  the  jury  to  acquit  the 
defendant  for  the  reasons  Stated  in  his  mo- 
tion to  that  effect  made  at  the  close  of  tlie 
trial.  The  substance  of  tbe  reasons  given 
was  that  the  state  had  failed  to  present  facts 
sufficient  to  warrant  a  conviction.  A  careful 
reading  of  the  entire  record  satisfies  tills 
court  that  it  shows  a  sufficient  conflict  in 
competent  evidence  to  justify  its  submission 
to  the  jury,  and  that  the  denial  ot  defend- 
ant's motion  was  not  error. 

We  have  discussed  the  questions  raised  on 
this  appeal  In  a  somewhat  general  way,  be- 
cause to  cover  details  woqid  make  it  neces- 
sary to  include  In  this  opinion  many  pages 
of  unsavory  testimony,  and  extend  it  to  an 
undue  length,  without  any  compensatiug 
clearness  In  giving  the  reasons  for  our  con- 
clusions. 

For  tbe  reasons  stated,  the  order  of  the 
district  court  denying  a  new  trial  la  reversed, 
and  a  new  trial  granted.    All  concur. 


STATE  V.   BURNS. 

(Supreme  Court  of  South  Dakota.     April   28, 
1910.) 

1.  Indictment  and  Information  (|  196*)— 

DnPLICITT— Waivkr. 

Wtiere  accused  did  not  either  demur  or 
move  to  quash  an  informatioa  for  duplicity,  nor 
move  to  require  tbe  state  to  elect  on  whidi  of 
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the  two  offenses  charged  in  the  information  it 
would  stand,  he  waived  the  question  of  duplici- 
ty, and  the  evidence  beinr  sufficient  to  sustain 
a  conviction  of  either  offense,  could  not  be 
beard  to  complain. 

rsa.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  835;   Dec.  Dig.  i 
19a  •] 
2.  Witnesses  (|  257*)— RsiBEBHiNa  Memobt 

— ^Ihcompetent  Wkitino. 

The  admission  in  evidence  of  a  writing, 
otherwise  incompetent,  is  not  permissible  under 
the  giiiae  of  refreshing  the  memory. 

[Bd.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  S82 :   Dec.-  Dig.  i  257.*] 
8.  WrmxssEs  (f  254*)— RxraxsHino  Meuobt 

— FOUHDATIOK. 

A  writing  cannot  be  used  to  refresh  the 
memoiy  without  proper  foundation  being  laid. 
[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  H  868-«73 ;   Dec.  Dig.  {  254.*] 
4.  Pahtnkbship  (J  125*)— AoENCT  of  Pabt- 

RKB— BlHDIKG   OlEKB   PaBTNEBS    IkDIVIDU- 
AIXT. 

A  member  of  a  partnership  is  not  the 
Agent  of  each  partner  individually,  and  cannot 
bind  meml>en  of  the  firm  severally  or  any  num- 
ber less  than  die  whole  as  a  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  190;   Dec  Dig.  {  125.*] 

B.  Pabtnebship  <|  175*)- Aoenct  0»  Pabt- 

MEB— Cbimikal  Rbsfokbibilitt. 

One  partner  is  not  generally  liable  for  the 
crime  of  a  copartner,  unless  be  himself  partici- 
pates therein. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  307 ;   Dec.  Dig.  I  175.*] 
6.  CBnnwAi  liiAw  ft  410*)- UNULwroi.  Saxb 

— AOHiaSIONS  BT  OOFABTNEB. 

FoL  Code,  §  2852,  makes  all  persons  en- 
gaged in  the  unlawful  sale  of  liquor  whether  as 
owner,  agent,  or  employ*  equally  liable  as  prin- 
cipals, and  also  makes  a  principal  liable  for  the 
acts  of  his  agent  One  member  of  a  partner- 
ship of  druggists  sold  intoxicating  liquor,  and 
thereafter  the  other  member  of  the  firm  received 
the  pay  tiierefor,  and  delivered  a  statement 
showing  the  liquor  purchased  and  receipted  in 
the  firm  name.  Held  that  there  being  no  evi- 
dence that  the  partner  who  sold  the  liquor  had 
any  connection  with  or  knowledge  of  the  receipt, 
any  admission  or  declaration  therein  was  not 
admissible  against  him. 

[M.  Note.— For  other  cases,  see  Criminal 
iMw,  Dec.  Dig.  {  410.*] 

Appeal  from  Circuit  Court,  Day  County. 

M.  J.  Bums,  a  registered  pharmacist,  was 
convicted  of  violation  of  the  law  relative  to 
the  sale  of  intoxicating  liquor,  and  from  the 
conviction  and  an  order  denying  a  new  trial 
he  appeals.    Reversed  and  remanded. 

Sean  &  Pottor,  for  appellant  S.  W.  Clark, 
Atty.  aen„  O.  D.  Sterling,  Asst  Atty.  Oen., 
and  Frank  Anderson,  State's  Atty.,  for  the 
State. 

McCOT,  J.  The  appellant,  M.  J.  Bums, 
and  one  Ray  Bums,  as  defendants,  were 
jointly  Informed  against  and  charged  as  reg- 
istered pharmacists  with  having  violated  the 
laws  of  this  state  in  relation  to  the  sale  of 
Intoxicating;  liquors.  The  trial  resulted  in 
the  cmiTictlon  of  M.  3.  Bams,  appellant ;  the 
prosecntlon  having  dismissed  the  cause  as  to 
the  defendant  Bay  Bums.    Motion  for  new 


trial  was  made  by  M.  J.  Bums  and  overruled, 
and  he  has  brought  the  cause  before  this 
court  on  appeal. 
There  are  but  two  questions  Involved: 
First  Appellant  contends  that  be  was 
charged  with  one  offense  and  convicted  of  an- 
other. The  information.  In  substance,  charg- 
ed that  defendants,  M.  J.  Burns  and  Ray 
Bums,  were  copartnership  members  of  the 
firm  of  Bums  Bros.,  owners  of  a  pharmacy 
within  the  corporate  limits  of  the  town  of 
Plerpont,  Day  county;  that  an  election  was 
held  in  said  Plerpont  on  the  question  of 
"shall  intoxicating  liquors  be  sold  at  retaH," 
and  that  a  majority  of  the  electors  decided 
against  the  sale  of  such  liquors;  that  the 
defendants  as  such  {Aarmaclsts  willfully  and 
unlawfully  sold  to  one  Rosenlund  Intoxica- 
ting liquor,  to  wit,  three  quarts  of  alcohol 
and  one  quart  of  whisky,  to  be  drank  as  a 
beverage,  and  which  alcohol  and  whisky  were 
then  and  there  sold  by  defendants  to  said 
Rosenlund  without  a  doctor's  prescription 
therefor,  and  defendants  not  having  then  and 
there  a  license  to  sell  intoxicating  liquors  at 
retail  to  be  used  as  a  beverage,  and  said  liq- 
uors not  having  been  then  and  there  sold  for 
medicinal,  mechanical,  scientific,  or  sacra- 
mental purposes.  This  information  was  evi- 
dently drawn  under  section  2800,  Pol.  Code, 
as  amended  by  chapter  176,  Laws  1907.  It  is 
clear  that  this  informaticm  charges  two  sep- 
arate and  distinct  offenses,  viz.,  unlawful 
selling  of  Intoxicating  liquors  by  a  pharma- 
cist without  a  doctor's  prescrlplion  within  an 
incorporated  town  that  has  voted  against 
such  sale,  and  unlawful  selling  of  intoxica- 
ting liquors  by  a  pharmacist  to  be  used  as 
a  beverage.  The  appellant  did  not  demur  or 
move  to  quash  such  Information  on  the 
ground  of  duplicity,  and  neither  did  appel- 
lant move  the  court  to  require  the  state  to 
elect  on  which  one  of  these  two  offenses 
charged  in  the  Information  the  state  would 
seek  a  conviction.  Under  these  circumstan- 
ces, we  are  of  the  opinion  that  ai^>ellant 
waived  the  question  of  the  duplicity  of  the 
Information,  and.  If  the  evidence  was  suffi- 
cient to  sustain  a  conviction  for  either  of- 
fense charged,  the  defendant  could  not  be 
heard  to  complain.  Bhshop,  Crim.  Pro.  f| 
436-448.  We  are  of  the  opinion  that  then 
was  sufficient  evidence  to  sustain  a  convic- 
tion for  unlawful  selling  as  a  beverage. 

Appellant's  second  contention  is  that  the 
court  erred  in  overruling  proper  objections  to 
the  introduction  In  evidence  of  the  paper 
marked  "Exhibit  4,"  which  Is  as  follows: 

"Mr.  Alex  Rosenlund,  Pierpont,  S.  D. 

"To  Boms  Bros. Dr. 

1908. 

Mar.    8,  Rx.  Alco. ^1.25. 

Mar.    8.  Rx.  Alco 1.25. 

Mar.  10,  Rx.  Alco 1.25. 

iiiso 

"Bums  Bros." 


"Pd.  6-23-08. 
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Bosenlnnd  teatlfled  that  on  Mardi  8.  8,  and 
10,  1908,  at  the  dmg  store  of  defendants  in 
Plerpont,  he  porchased  from  defendant,  H. 
J.  Bums,  one  quart  of  alcohol  on  each  of  said 
dates,  to  be  used  as  a  beverage,  that  be  did 
not  pay  for  the  same  at  the  time  of  purchase, 
but  on  March  23d  following  he  paid  for  the 
same  to  Ray  Bums,  the  brother  and  hnstness 
partner  of  defendant,  M.  J.  Bums,  who  was 
then  in  charge  of  said  store,  and  that  at  the 
time  of  such  payment  said  Ray  Bums  gave 
to  him  said  "Exhibit  4."  Although  one  of 
the  questions  propoimded  to  Boaenlund  by 
the  prosecuting  attorney  was  as  follows:  "I 
will  call  your  attention  to  this  statement  for 
the  purpose  of  refreshing  your  memory,  and 
ask  you  what  day  you  obtained  this  state- 
ment"— ^yet  there  Is  no  testimony  on  the  part 
of  Bosenlund,  n<ye  is  it  In  any  manner  shown 
1^  the  record,  that  the  memory  of  the  wit- 
ness was  in  any  manner  defldoit  or  in  need 
of  being  refreshed.  He  had  not  stated  that 
he  did  not  remember  the  dates  on  which  he 
claimed  to  have  purchased  intoxicating  liq- 
uors from  def«idant,  M.  J.  Bums.  In  Juris- 
dictions where  writings  may  be  used  for  the 
purpose  of  refreshing  tbe  memory,  it  is  never 
admlssiUe  to  obtain  the  reception  in  Evidence 
of  written  or  printed  papers,  otherwise  in- 
competent nnder  the  guise  and  pretense  of 
refreshing  the  memory,  and  neither  can  such 
a  writing  be  used  to  refresh  the  memory 
without  proper  foundation  being  laid.  There 
was  no  foundation  laid  for  the  use  of  Exhibit 
4  for  the  purfmse  of  refreshing  the  memory 
of  the  witness.  This  exhibit  was  offered  in 
evidence  generally;  the  offer  not  being  lim- 
ited to  any  particular  purpose.  There  is  no 
evidence  In  the  case  that  Bay  Bums  individ- 
ually ever  violated  the  law  by  making  an  un- 
lawful sale  of  intoxicating  liquors  as  a  bev- 
erage, or  that  he  knew  or  had  any  knowledge 
that  M.  J. .  Bums  had  made  any  unlawful 
sales.  Tbe  evidence  as  to  unlawful  sales  re- 
lates solely  to  M.  J.  Bums.  There  is  no  evi- 
dence tending  to  show  In  whose  handwriting 
this  Exhibit  4  is,  or  that  the  defendant  M. 
J.  Bums  ever  bad  any  connection  therewith, 
or  ever  had  any  knowledge  thereof.  Bosen- 
lnnd testified  that,  whoi  he  paid  for  the  al- 
cohol on  March  28d,  Ray  Bums  gave  him  the 
exhibit,  and  this  leads  us  to  the  vital  ques- 
tion as  to  how  far  and  when  one  member  of 
a  copartnership  firm,  as  agent,  may  bind  the 
other  members  of  the  firm  by  his  admissions 
or  declarations.  Of  course,  a  member  of  a 
partnership  may  bind  hlmstif,  and  under 
certain  circumstances  may  bind  the  firm,  by 
his  admissions  and  declarations,  but  the  ques- 
tion is,  Can  he  bind  tbe  other  members  of 
the  firm  by  his  admissions  and  declarations? 
It  seems  to  be  generally  held  that  a  partner 
charges  the  partnership  firm  by  virtue  of  an 
agency  to  act  for  It,  and  how  far  his  admis- 


sions and  dedaratlona  are  receivable  in  evi- 
dence depends  on  the  doctrine  of  agency  as 
applied  to  a  partnership.  2  Wigmore,  Ev. 
1078;  2  Am.  &  Eng.  Ency.  Law  and  Prac. 
814.  It  will  be  observed  that  this  rule  of 
agency  only  applies  between  the  members 
and  the  firm— that  the  members  are  agents 
of  the  firm,  bnt  are  not  agents  of  each  other. 
Each  portner  is  the  general  agent  of  the 
firm  to  carry  out  its  objects  and  transact  Its 
business  In  the  usual  and  ordinary  way.  He 
is  not  the  agent  of  each  partner  individually, 
and  hence  cannot  bind  members  of  tbe  firm 
severally  or  any  number  of  them  less  than 
the  whole  as  a  firm,  and  this  within  the 
scope  of  Its  ordinary  business.  Bates,  IJaw 
of  Partnership,  {  816.  Generally  <Nie  partner 
is  not  liable  for  the  crimes  of  a  copartner, 
unless  he  himself  has  Jointly  participated 
therein;  otherwise  a  good  man  might  be 
made  to  suffer  for  the  acts  of  a  bad  one,  al- 
though there  Is  an  exception  to  this  mie  un- 
der tbe  statute  of  some  states  in  relation  to 
tbe  sole  of  intoxicating  liquors.  Bates,  Law 
of  Partnership,  {  488.  Under  section  2852, 
Pol.  Code  S.  D.,  all  persons  engaged  in  the 
unlawful  sale  of  Intoxicating  liquors  whether 
as  owner,  clerk,  agent,  servant,  or  employe 
shall  be  equally  liable  as  principals,  and  any 
person  or  principal  shall  be  liable  for  the  acts 
of  his  clerk,  servant,  agent  or  employe  for  a 
violation  of  the  law.  It  will  be  observed 
that,  under  this  secti<«,  agents  are  liable 
the  same  as  principals  for  their  own  acts  In 
violation  of  the  law,  and  the  principal  is  lia- 
ble for  the  acts  of  his  agent,  although  the 
principal  took  no  part  in  the  act,  but  there 
is  no  liability  under  this  section  on  the  part 
of  the  agent  for  the  unlawful  acts  of  tbe 
principal  in  which  the  agent  did  not  partici- 
pate; neither  is  there  any  liability  under 
this  section  against  a  partner  who  took  no 
part  In  the  unlawful  act  for  tbe  unlawful  acts 
of  his  copartner.  There  being  no  evidence 
that  Ray  Bums  had  any  connection  with  or 
knowledge  of  the  unlawful  sale  by  M.  J. 
Burns  to  Bosenlnnd,  the  act  of  Bay  Bnms  in 
receiving  the  pay  and  delivering  the  Exhibit 
4  was  not  within  itself  an  unlawful  act,  nor 
any  part  of  the  unlawful  act  between  M.  J. 
Bums  and  Rosenlund.  There  being  no  evi- 
dence tending  to  show  that  M.  J.  Bums  had 
any  connection  with  or  knowledge  of  the 
said  exhibit.  It  necessarily  follows  that  any 
admission  or  declaration  contained  in  said 
exhibit  was  not  tbe  act  of  M.  J.  Bums  nor 
the  act  of  any  one  authorized  to  perform  such 
act  for  him,  and  would  therefore  not  be  com- 
petent evidence  against  him. 

As  the  contents  of  this  exhibit  are  neces- 
sarily prejudicial  to  appellant,  the  judgment 
of  the  circuit  court  must  be  reversed,  and  a 
new  trial  ordered,  and  the  cause  remanded. 
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CENTESIVILLE  TP.  t.  JBNTBB. 

(Snpreme  Court  ot  Soath  Dakota.    April  6, 
IftlO.) 

1.  Dedication   (U   16,  81*)— What   Cowsti- 

TDTE8. 

No  particular  formality  Is  eaaential  to  an 
implied  dedication  or  acceptance  of  land  for  a 
public  use. 

[Ed.  Note.— For  otber  cases,  see  Dedication, 
Cent.  Dig.  H  15,  64;  Dec  Dig.  {{  16,  31.*] 

2.  Afpkal  and  Ebrob  (5  1008*)  —  Ravncw — 
Findings  op  Xsiai,  Coubt. 

The  findings  of  a  trial  court  on  disputed 

?ueBtionB  of  &ct  are  presumptively  correct,  and, 
hough  not  as  controlling  as  the  verdict  of  a 
jury,  must  stand,  unless  the  evidence  clearly 
preponderate*  against  them. 

[£>].  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8966;  Dec  Dig.  {  1008.*] 

3.  HOUSTKAD  (S  117*)— lADIOATtON  OV  HlOH- 

WAT— ASSBNT  or   WIFB. 

A  wife  who  lived  in  the  family  dwelling  in 
plain  view  of  a  highway  across  the  homestead, 
and  knew  of  its  daily  use  by  the  public  without 
manifesting  the  slightest  objection,  and  who 
must  have  known  of  the  dedication  by  her  hus- 
band, and  that  the  public  was  expending  labor 
and  monev  maintaining  the  highway,  and  rely- 
ing upon  her  husband's  acts,  will  be  deemed  to 
have  assented  to  the  dedication. 

fKA.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  198;  Dec  Dig.  1 117.*] 

4.  HOICESRAD  a  117*)— DeDIOATTOR  Or  HlOH- 

WAT— Assent  or  wife. 

Under  Civ.  Code,  {  94,  providing  that  hus- 
band and  wife  contract  toward  each  other  obli- 
cations  of  mutual  respect,  fidelity,  and  support, 
it  will  bte  assumed,  in  the  absence  of  contrary 
evidence,  that  they  act  in  all  afTairs  affecting 
their  homestead  with  due  regard  to  the  rights 
and  desires  of  each  other,  and.  It  being  admitted 
that  the  husband  assented  to  a  highway  across 
the  homestead,  he  having  title,  the  assent  of  the 
wife  should  be  inferred,  in  the  absence  of  any 
evidence  that  the  husband  acted  in  disregard  of 
bis  marital  obligations. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  1 108;  Dec  Dig.  |  117.*] 

e.  HiOHWATB  (S  159*)  —  Bbstbainino  Ob- 
aTBUCTioN  —  Dedication  —  Sufficiency  or 
Evidence. 

Where,  in  an  action  to  restrain  the  obstruc- 
tion of  a  highway,  the  defense  was  that  the  ded- 
ication  thereof  and  continued  use  were  unlawful 
because  the  owner's  wife  had  not  consented  to 
the  creation  of  an  easement  affecting  her  home- 
stead rights,  if  any  inference  was  to  be  drawn 
from  the  absence  of  the  wife's  testimony,  it  was 
one  favorable  to  the  plaintiff  rather  than  the  de- 
fendant 

lEH.  Note.— For  other  cases,  see  Highways, 
Dec  IMg.  (  159.*] 

Appeal  from  Circuit  Court,  Turner  County. 

Action  by  Centerville  Township  against 
Jacob  Jenter.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial  defendant 
appeals.    Affirmed. 

Alan  Bogne,  Jr.,  and  French  &  Orris,  for 
appellant   I*  h.  Fleeger,  for  respondent 

HANET,  J.  This  action  -was  Instituted  by 
an  organised  ctvll  township  to  enjoin  the  de- 
fendant from  obstructing  an  alleged  highway 
within  its  boundaries,  extending  In  a  south- 


westerly direction  parallel  with  the  Chicago 
&  Northwestern  Railroad  right  of  way,  from 
the  section  line  highway  between  sections 
22  and  27  to  the  section  line  highway  be- 
tween sections  27  and  28.  So  far  as  material 
to  this  appeal  the  trial  court  found  the  facts 
to  be  substantially  as  follows:  (1)  That  the 
plaintiff  is  one  of  the  organized  civil  town- 
ships of  Turner  county;  (2)  that  Sarah  A. 
Robinson,  formerly  Sarah  A.  Hammond,  ac- 
quired title  to  the  E.  %  of  the  N.  W.  %  of 
section  27  In  the  plaintiff  township,  by  patent 
from  the  United  States,  March  20,  1872;  that 
she  continued  to  own  the  same  until  August 
8, 1890,  when  she  deeded  it  to  William  Bobln- 
son,  to  whom  she  was  married  prior  to  the 
last-mentioned  date;  (3)  that  William  Robin- 
son owned  the  northwest  quarter  of  section 
27,  the  E.  ^  of  the  N.  B.  ^,  of  section  28  and 
the  S.  W.  ^  of  the  N.  E.  14  ot  section  27, 
from  August  8,  1880,  to  December  21,  1897, 
when  he  deeded  the  E.  ^  of  the  N.  W.  %  of 
section  27  to  his  wife,  Sarah  A.  Robinson;  (5) 
that  Sarah  A.  Bobinson,  her  husband  having 
died  in  1900,  deeded  the  E.  ^  of  the  N.  W.  U, 
of  section  27,  except  the  Northwestern  right 
of  way,  to  C.  W.  Best,  November  2,  1898; 
(7)  that  Best  and  wife  deeded  to  the  defend- 
ant the  S.  E.  %  of  the  N.  W.  ^  of  section  27, 
and  all  of  the  N.  E.  %  of  the  N.  W.  ^  of  sec- 
tion 27,  south  and  east  of  the  railway  right 
of  way,  Mardi  20, 1904;  "(9)  that  during  the 
time  William  Bobinson  owned  the  N.  W.  %  of 
section  27,  township  96,  range  52,  as  set  out 
in  finding  No.  3,  he  assented  to  give  to  the 
public,  for  use  as  a  public  highway,  the  fol- 
lowing described  strip  of  land  across  both 
the  east  and  the  west  SO's  of  the  said  N.  W. 
%,  to  wit,  a  strip  of  land  four  rods  wide, 
commencing  at  a  point  in  Centerville  town- 
ship where  the  section  line  between  sections 
22  and  27  intersects  the  right  of  way  of  the 
Chicago  &  Northwestern  Railway  Company, 
connecting  Centerville,  South  Dakota,  and 
Yankton,  South  Dakota ;  thence  running  in  a 
southwesterly  direction  on  the  south  and  east 
of  said  right  of  way  and  parallel  and  ad- 
jacent to  said  right  of  way  to  the  point  where 
it  Intersects  the  section  line  between  sections 
27  and  28  in  said  township;"  "(10)  that  dur- 
ing the  time  William  Bobinson  owned  said 
N.  W.  %  of  section  27,  as  set  out  in  finding 
No.  8,  his  wife,  Sarah  A.  Robinson,  did  assent 
to  give  to  the  public,  for  use  as  a  public  high- 
way, a  strip  of  land  across  the  said  quarter 
described  in  finding  No.  9 ;"  (11)  that  during 
the  time  Sarah  A.  Robinson  owned  Vii  B.  ^ 
of  the  N.  W.  ^  of  section  27  she  did  not  as- 
sent to  the  use  by  the  public  as  a  highway  of 
the  land  in  controversy;  (12)  that  there  was 
a  well-traveled  road  along  this  alleged  high- 
way continuously  used  by  the  public  from 
1887  to  April  1,  1906,  when  it  was  obstructed 
by  the  defendant;  (14)  that  when  defendant 
purchased  the  E.  %  of  the  N.  W.  %  of  section 
27,  he  knew  of  the  existence  of  this  well- 
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traveled  road,  and  had  known  of  Its  existence 
for  some  years  prior  thereto;  (16)  that  from 
1882  to  1902,  a  dwelling  honse  was  situated 
from  250  to  400  feet  from  the  road  In  contro- 
▼ersy,  on  the  N.  W.  %  of  section  27,  wherein 
William  Robinson  and  family  resided  from 
1882  nntil  his  death  in  1900,  and  wherein  his 
wife  and  family  continued  to  reside  until 
1902;  (17)  that  neither  William  Robinson  nor 
his  wife  ever  selected  or  caused  any  home- 
stead to  be  marked  out,  platted  or  recorded 
as  provided  by  sections  3226  and  3227,  Rev. 
Pol.  0>de.  As  all  the  findings  of  fact  except 
the  tenth  were  expressly  agreed  to  by  the 
parties.  It  is  conclusively  established,  for  the 
purposes  of  this  appeal,  that  William  Robin- 
son assented  to  the  dedication  of  the  alleged 
highway  while  he  was  the  owner  of  the  land 
affected  thereby,  that  the  def «idant  knew  of 
the  existence  of  a  well-traveled  road  when  he 
purchased  the  land  now  owned  by  him,  and 
that  the  alleged  highway  was  used  continu- 
ously by  the  public  without  obstruction  from 
1887  to  1905.  "It  may  be  stated  as  a  general 
proposition  that  no  particular  formality  is 
essential  to  an  implied  dedication  or  accept- 
ance of  land  for  a  public  use.  Conduct  on 
the  part  of  the  owner  that  is  clearly  ex- 
pressive of  an  intention  to  dedicate  usually 
amounts  to  dedication,  if  acted  upon  by  the 
public  in  a  manner  which  clearly  Justifles  the 
Inference  of  an  acceptance."  Larson  v.  C,  M. 
&  St  P.  Ry.  (».,  19  S.  D.  284,  103  X.  W.  86. 
As  to  William  Robinson,  the  owner,  dedica- 
tion was  complete. 

It  is  contended,  however,  that,  whereas  the 
land  affected  embraced  a  homestead,  there 
could  be  no  valid  dedication  without  the  as- 
sent of  Robinson's  wife,  and  that  the  evi- 
dence was  Insufficient  to  Justify  the  finding 
that  she  did  assent  as  stated  in  the  tenth  par- 
agraph of  the  circuit  court's  decision.  The 
contention  Is  not  tenable.  Assuming  the  rec- 
ord disclosee  the  fact  that  the  Robinson  home- 
stead was  affected,  and  that  the  wife's  as- 
sent was  easential  to  a  valid  dedication,  two 
extremely  doubtful  propositions,  still  the  de- 
cision of  the  learned  circuit  court  should  not 
be  reversed.  The  findings  of  a  trial  court  on 
disputed  questions  of  fact  are  always  pre- 
sumptively right,  and  though,  under  our  stat- 
ute, not  as  controlling  upon  this  court  as  the 
verdict  of  a  Jury,  must  stand,  unless  the  evi- 
dence clearly  preponderates  against  them. 
Feldman  v.  Trumbower,  7  S.  D.  408,  64  N.  W. 
189;  RandaU  v.  Burk  Tp.,  4  S.  D.  337,  Q7  N. 
W.  4;  Reld  V.  Kellogg,  8  8.  D.  696,  67  N.  W. 
687;-  Webster  v.  White,  8  S.  D.  479,  68  N.  W. 
1146;  McKoina  v.  Whlttaker,  9  S.  D.  442,  69 
N.  W.  687;  Hulat  v.  Association,  9  a  D.  144, 
68  N.  W.  20O;  Orewing  v.  Machine  Co.,  12 
S.  D.  127,  80  N.  W.  176. 

Though  there  was  testimony  tending  to 
prove  that  both  Mr.  and  Mrs.  William  Robin- 


son may  have  objected  to  the  highway  when 
its  location  was  first  proposed,  and  the  court 
found  that  the  wife  did  not  assent  to  Its  use 
by  the  public  whUe  tiUe  to  the  E.  %  of  the 
N.  W.  ^  of  section  27  was  in  her,  there  was 
not  a  scintilla  of  evidence  tending  to  show,  or 
from  which  It  reasonably  might  be  inferred, 
that  this  husband  and  wife  were  not  acting 
In  perfect  harmony  during  the  entire  period 
embraced  by  the  tenth  finding.  During  that 
time  the  wife  was  living  in  the  family  dwell- 
ing in  plain  view  of  the  alleged  highway, 
and  knew  of  Its  dally  use  by  the  public  with- 
out manifesting  the  slightest  objection  to 
such  use.  She  must  have  known  of  the  dedi- 
cation by  her  husband;  she  must  have  known 
that  the  public  was  expending  labor  and 
money  maintaining  the  highway;  and  she 
must  have  known  the  public  was  relying  up- 
on the  acts  of  her  husband.  Such  conduct, 
under  such  circumstances,  clearly  Justified 
the  conclusion  that  she  assented  to  the  dedi- 
cation. "Husband  and  wife  contract  toward 
each  other  obligations  of  mutual  respect, 
fidelity,  and  support"  Rev.  Civ.  Code,  {  94. 
In  absence  of  evidence  to  the  contrary,  it 
should  be  assumed  that  they  act  In  all  im- 
portant affairs  affecting  their  homestead  with 
due  regard  to  the  rights,  opinions,  and  de- 
sires of  each  other.  It  being  conceded  that 
the  husband  assented  to  this  highway,  he 
having  title  to  the  land  affected,  the  assent 
of  the  wife  should  be  inferred  In  absence  of 
any  evidence  or  circumstance  giving  rise  to 
the  inference  that  the  husband  acted  In  dis- 
regard of  his  marital  obligations.  There  Is 
no  merit  in  the  suggestion  that  the  wife's 
testimony  should  have  been  procured  by  tbe 
plaintiff.  Defendant  was  obstructing  a  high- 
way dedicated  by  the  owner  of  the  land  af- 
fected, which  had  been  traveled  continuously 
for  18  years,  the  public  use  of  which  was 
known  to  him  when  he  purchased  his  land. 
If  such  dedication  and  continued  use  were 
unlawful  for  the  sole  reason  that  the  former 
owner's  wife  had  not  consented  to  the  crea- 
tion of  an  easement  affecting  her  homestead 
rights,  it  was  incumbent  upon  him  to  sustain 
his  unenviable  position  by  all  available  evi- 
dence. If  any  valid  Inference  flows  from  the 
absence  of  Mrs.  Robinson's  testimony,  It  is 
one  favorable  to  the  plaintiff  rather  than  the 
defendant  We  think  the  trial  court  was  Jus- 
tified in  finding  that  the  wife  assented  to  the 
dedication.  It  necessarily  follows  that  Its 
conclusion,  to  the  effect  that  the  strip  of  land 
described  in  the  decision  is  and  waB  for  a 
number  of  years  prior  to  the  commencement 
of  this  action  a  public  highway  by  dedication, 
must  be  sustained. 

The  Judgment  and  order  appealed  from  ar« 
affirmed. 

SMITH,  J.,  takhtg  no  part  in  the  dedston. 
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ARCHE:B  ▼.  N.  8.  TUBBS  SHBEP  00.  et  aL 

(Supreme  Goort  of  Sonth   Dakota.     May  11, 

1910.) 
1-  Taxaitoh  (I  727*)  — Tax  Saijs  — Stmot 

CONnBTTOnON. 

Scavenger  Tax  Law  (Seat.  Laws  1901,  c. 
51)  must  be  strictly  construed  against  one  claim- 
ing title  by  a  tax  purchase  thereunder. 

lEld.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  727.»]  , 

2.  Taxatioh  (I  704*)— SoAVBNOEB  Tax  Law 

— NonCB  OF  EXFIBATIOH  OF  Tn»  FOB  Rx- 

Dxifpnoif. 

Scavenger  Tax  Law  (Sess.  Laws  1001,  c. 
61.  {  15}  provides  that  a  certificate  issued  on 
a  tax  judgment  shall  pass  to  the  purchaser, 
if  the  land  be  not  redeemed  within  one  year, 
the  estate  therein  expressed  without  any  other 
act  or  deed  whatever,  and  that  such  certificate 
may  be  recorded  after  one  year  and  after  proof 
of  notice  of  expiration  and  maturity  of  the 
certificate  has  been  filed  with  the  circuit  court 
clerk,  provided  that  the  holder  of  the  certificate 
must,  not  less  than  90  days  preceding  its 
maturity,  serve  personal  notice  on  the  owner  of 
the  land,  etc,  of  the  matnrity  of  the  certificate, 
etc,  and  that  the  fee  simple  shall  not  vest  in 
the  certificate  holder  until  the  notice  and  due 
proof  is  filed  with  the  clerk.  Section  16  pro- 
vides that  any  person  wishing  to  redeem  from 
the  judgment  sale  may  do  so  within  one  year 
from  the  date  of  the  sale.  Section  18  provides 
that  the  sale  shall  be  deemed  completed  when 
tbe  certificate  thereof  has  been  issued  by  the 
treasurer.  Held,  that  the  notice  of  expiration 
of  the  period  for  redemption  must  state,  as  to 
the  date  of  such  expiration,  a  date  exactly  one 
year  subsequent  to  the  date  of  the  certificate 
issued  upon  the  tax  judgment,  and  that  where 
a  later  date  is  named  than  exactly  one  year  sub- 
sequent to  the  certificate  it  is  bital  to  title 
thereunder. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1418-1423;    Dec  Dig.  i  704.*] 

Appeal  from  Circuit  Cotirt,  Fall  River 
County. 

Action  by  William  Archer,  trustee,  against 
the  N.  S.  Tubbe  Sheep  Company  and  others. 
From  a  Judgment  for  defendants  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
Revereed,  with  dlrectiona. 

Martin  ft  Mason,  for  appellant.  K  L. 
Grantham,  for  reepondents. 

WHITINO,  P.  J.  This  action  was  brought 
for  the  purpoae  of  quieting  the  title  to  a  large 
tract  of  land  In  Fall  River  county,  this  state ; 
tlie  plaintiff  claiming  title  thereto  through 
conveyances  from  the  original  patentees  of 
the  land,  the  defendants  basing  their  title 
upon  tax  certificates  issued  by  the  coimty 
treasurer  of  said  Fall  River  county  on  a  tax 
Judgment  sale  of  said  lands  had  under  and 
by  virtue  of  what  is  known  as  the  "Scavenger 
Tax  Law"  of  the  year  1901.  The  case  was 
tried  to  the  lower  court  without  a  Jury,  and 
the  said  court  made  findings  and  conclusions 
in  favor  of  the  defendants,  and  decree  was 
entered  thereon.  The  plaintiff  having  moved 
for  a  new  trial,  and  said  motion  being  denied, 
now  appeals  to  this  court  from  the  said  Judg- 
ment and  tile  said  order  denying  a  new  trial. 


But  two  questions  are  raised  upon  this  ap- 
peaL  The  first  Involves  a  construction  of  the 
provision  of  chapter  SI  of  the  Session  liaws 
of  1901  to  determine  whether  or  not  the  no- 
tice of  expiration  of  period  for  redemption 
provided  by  such  statute  must  state,  as  to 
date  of  such  expiration,  a  date  exactly  one 
year  subsequent  to  the  date  of  the  certlfldhte 
Issued  upon  the  tax  judgment,  or  whether  the 
date  named  in  such  notice,  as  the  date  for  ex- 
piration of  period  of  redemption,  can  be  a 
later  date  than  exactly  one  year  subsequent 
to  the  date  of  such  certificate.  The  appellant 
contends  that  under  said  chapter  51,  supra, 
the  period  for  redemption  under  the  statute 
does  expire  one  year  from  the  date  of  cer- 
tificate, and  that  therefore  a  notice  naming 
any  date  later  than  that,  as  the  date  for  such 
expiration,  does  not  comply  with  the  statute, 
and,  moreover,  is  misleading  and  prejudicial 
to  the  owner  of  the  land.  In  that  It  might  lead 
him  to  neglect  his  right  of  redemption  until 
the  time  fixed  by  statute  had  expired.  The 
appellant  maintains,  and  we  agree  with  him, 
that  this  statute  must  be  strictly  construed 
against  the  party  claiming  title  under  and 
by  virtue  of  tax  purchase  nnder  such  statute. 

The  parts  of  such  statute  which  are  ma- 
terial for  the  consideration  of  this  court  are 
as  follows:  Part  of  section  IS  of  said  chap- 
ter reading  as  follows:  "Such  certificate,  in 
case  the  land  shall  not  be  redeemed  within 
one  year,  shall  pass  to  the  purchaser,  the  es-^ 
tate  therein  expressed  without  any  other  act 
or  deed  whatever.  Such  certificate  may  be 
recorded  as  deeds  of  real  estate,  after  one 
year  and  after  the  proof  of  notice  of  expira- 
tion and  maturity  of  the  certificate  has  been 
filed  with  the  clerk  of  the  circuit  court. 
Provided  however  that  the  holder  of  any  cer- 
tificate for  any  piece  or  parcel  of  land  sold 
under  tax  Judgment  must  not  less  than  90 
days  preceding  the  maturity  of  such  certifi- 
cate serve  personal  notice  upon  the  owner 
if  he  be  a  resident  of  the  county  where  such 
real  estate  is  situated  of  the  matnrity  of  said 
certificate  and  if  the  owner  of  any  such  piece 
or  parcel  of  land  is  not  a  resident  of  the  coun- 
ty such  notice  may  be  given  by  publication 
in  some  newspaper  published  in  the  county 
where  the  land  is  situated  for  at  least  three 
weeks  the  last  publication  to  be  made  at  least 
90  days  Immediately  preceding  the  expiration 
and  maturity  of  such  certificate  at  the  election 
of  the  holder  of  snch  certificate  the  notice  may 
be  served  upon  snch  owner  personally  any 
place  in  the  state  or  outside  the  state  In  the 
same  manner  as  hereinbefore  provided  for 
personal  service  upon  owners  residing  in  the 
county  where  the  land  is  situated  in  lieu  of 
service  by  publication  as  aforesaid,  and  in 
case  the  property  covered  by  such  certificate 
is  occupied  then  service  of  such  notice  shall 
also  be  made  upon  the  person  in  possession 
thereof;  that  the  notice  hereinbefore  provid- 
ed for  shall  be  substantially  in  the  followin<; 
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form:  Notice  Is  hereby  given  that  the  tax 
certificate  numbered held  by  the  un- 
dersigned to  the  following  described  real  es- 
tate (describing  It)  wUl  become  absolute  un- 
less   redeemed    before   the    day   of 

[Signature]     Proof  of 

the  notice  herein  provided  for  must  be  filed 
In  the  office  of  the  clerk  of  the  circuit  court 
prior  to  maturity  of  such  certificate.  The  fee 
simple  of  any  piece  or  parcel  or  lot  of  land 
named  In  any  certificate  shall  not  vest  In  the 
holder  thereof  until  the  notice  provided  for 
herein  is  given  and  due  proof  thereof  filed 
with  the  clerk  of  the  circuit  court"  Section 
16  of  said  law  is  In  part  as  follows:  "Re- 
demption May  be  Made — When  and  How. 
Any  person  wishing  to  redeem  from  the  Judge- 
ment sale  may  make  such  redemption  at  any 
time  within  one  year  from  the  date  of  the 
sale  by  paying  into  the  treasury  of  the  coun- 
ty for  the  use  of  the  purchaser  at  the  sale  or 
his  assigns.  *  •  •"  The  last  clause  of 
section  18  is  as  follows:  "A  sale  shall  be 
deemed  completed  within  the  provisions  of 
this  act  when  the  certificate  thereof  has  been 
Issued  by  the  treasurer." 

From  the  above  it  appears  that  sale  Is  com- 
plete, not  at  time  of  act  of  sale,  but  when 
certificate  Issues;  that  for  one  year  from 
date  of  certificate  the  party  owning  such 
land  may  redeem  at  the  office  of  the  county 
treasurer ;  that  the  termination  of  period  for 
redemption  in  manner  provided  by  statute  ab- 
solutely expires  at  the  end  of  such  year,  and 
not  as  provided  in  case  of  redemption  from 
tax  sale  certificate  upon  ordinary  tax  sale 
proceedings,  where,  under  our  statute,  it  Is 
provided  that  redemption  can  be  made  at  any 
time  up  to  time  tax  deed  Issues ;  that  the  tax 
certificate  becomes  absolute  at  the  end  of  one 
year  under  certain  conditions,  namely,  that 
the  holder  of  certificate  give  a  notice  (the 
service  of  which  must  be  completed  at  least 
90  days  before  the  date  when  statutory  period 
of  redemption  expires)  stating  the  date  of  ex- 
piration of  period  of  redemption.  When  we 
consider  that  It  Is  only  through  such  notice 
that  the  owner  may  know  when  the  sale  was 
completed  and  therefore  his  year  for  redemp- 
tion expires.  It  must  be  conceded  that  it  is 
Important  that  he  be  rightfully  advised.  It 
may  be  claimed  that  deUiy  in  giving  notice 
and  the  naming  of  a  date  for  expiration  of 
redemption  later  than  as  fixed  by  statute  Is 
beneficial  to  the  owner  and  he  should  not  be 
heard  to  complain.  This  poBition  is  not  ten- 
able, because,  first,  regardless  of  whether 
notice  has  been  given  or  not,  the  treasurer 
could  not  accept  redemption  money  after  one 
year  from  date  of  certificate ;  second,  if  there 
could  be  a  delay  of  a  day,  there  could  be  of 
a  year,  and  the  purchaser  might  purposely 
delay  In  order  to  lull  owner  to  a  sense  of  se- 
curity or  keep  him  In  Ignorance  in  order  to 
get  the  benefit,  after  the  year  expires,  of  the 
excessive  rate  allowed  him  on  his  purchase 
price  and  on  any  sums  lawfully  paid  oa  sub- 
sequent liens. 


For  the  above  reasons  we  believe  that  a 
purchaser,  seeking  to  acquire  title  to  real 
property  through  purchase  under  this  special 
proceeding  unknown  to  our  general  tax  law, 
should  be  held  to  a  strict  compliance  with 
the  requirements  of  the  statute,  and  that  in 
case  the  purchaser  does  not  take  the  steps 
necessary  to  mature  his  lien  into  a  fee-sim- 
ple title,  and  the  owner  does  not,  within  the 
period  allowed  for  statutory  redemption,  re- 
deem from  the  sale,  they  should  be  held  to 
have  lost  rights  of  foreclosure  or  redemption 
provided  by  this  law  and  be  left,  the  one 
with  a  lien,  the  other  with  a  right  of  redemp- 
tion, either  enforceable  at  law. 

Section  1267,  Rev.  Codes  of  North  Dakota 
1899,  provides  for  redemption  from  tax  sale 
"at  any  time  within  three  years  from  day  of 
sale."  Section  1289  of  such  Code  provides 
that  the  holder  of  a  certificate  should,  "at 
least  ninety  days  before  expiration  of  the 
time  for  the  redemption  of  the  lands  therein 
described,  present  such  certificate  to  the 
county  auditor,  and  thereup<m  the  auditor 
shall  prepare,  ♦  •  •  a  notice  to  the  per- 
son in  whose  name  such  lands  are  assessed, 
specifying,  •  •  »  and  the  time  when  the 
redemption  period  will  expire."  Such  sec- 
tion also  provides  for  the  giving'  of  notice 
where  the  certificate  was  not  filed  with  au- 
ditor until  less  than  90  days  before  3  years 
from  date  of  sale;  that  notice  shall  be  given 
and  period  of  redemption  shall  expire  90 
days  after  such  notice.  It  will  be  seen  that 
this  last  provision  has  effect  of  extending 
statutory  period  of  redemption  under  certain 
circumstances.  We  have  no  such  a  provision 
in  the  Ip.w  now  under  consideration  in  case 
at  bar.  In  the  case  of  State  Finance  Co.  v. 
Beck,  15  N.  D.  874,  109  N.  W.  867,  the  ab- 
stract shows  that  the  "Notice  When  Time 
for  Redemption  Expires"  was  in  words  and 
figures  as  follows: 

"Office  of  the  County  Auditor.  Stutsman 
County,  North  Dakota— To  J.  J.  Frey,  V.  R. 
Myers,  W.  H.  Pedc:  Take  notice  that  the 
holder  of  the  tax  certificate  for  the  W.  Vi 
of  E.  Vi  of  Sec.  25,  Twp.  139,  range  63  west, 
situated  in  the  above  county  and  state,  has 
presented  the  said  certificate  to  the  county 
auditor  and  asked  for  a  deed.  The  said  land 
was  sold  on  December  6,  1898,  for  the  sum 
of  $10.25  for  the  taxes  of  the  year  1897.  The 
amount  required  to  redeem  said  land  from 
said  sale,  exclusive  of  the  cost  to  accrue  upon 
this  notice.  Is  $50.62,  and  the  time  when  the 
redemption  period  will  expire  is  Deconber 
26,  1901.  Prepared  under  my  hand  and  of- 
ficial seal  this  24th  day  of  August,  1901.  L. 
B.  Niemyer,  Auditor  of  Stutsman  County,  N. 
D.  [Official  Seal]  First  publication  September 
12,  1901." 

It  will  be  noticed  that  the  three  years  from . 
date  of  sale  would  expire  December  6,  1901, 
instead  of  December  26th,  the  date  named  in 
notice  as  the  date  for  expiration  of  redemp- 
tion period.  It  also  appears  that  the  notice 
was  dated  August  24,  1901,  ao  that  the  oer- 
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tiflcate  moBt  have  been  presented  tbat  date 
or  earlier,  and  therefore  "at  least  ninety 
days  before  expiration  of  the  time  for  the  re- 
demption of  the  lands."  The  court  say.  In 
rtiatlon  to  the  deed  Issued  upon  this  notice: 
"The  tax  deed  to  Beck  dated  June  25,  1903, 
baaed  on  the  tax  sale  of  1888  for  the  taxes  of 
1897  Is  void  because  there  wa;  not  proper  no- 
tice of  expiration  of  redemption.  The  notice 
was  Issued  more  ttian  90  days  before  the  ex- 
piration of  the  3  years  for  redemption.  The 
tlnye  to  redeem.  If  the  notice  was  properly 
served,  was  December  6,  1901.  The  notice 
stated  that  the  time  to  redeem  would  expire 
December  26, 1901.  The  notice  was  therefore 
Ineffective,  and  the  deed  conveyed  no  title. 
State  V.  Nord,  73  Minn.  1,  76  N.  W.  760.  72 
Am.  St  Rep.  584;  Kipp  v.  Robinson,  75  Minn. 
1,  77  N.  W.  414." 

It  is  unnecessary  for  ns  to  consider  the 
other  ground  urged  by  appellant 

The  Judgment  of  the  trial  court  Is  reversed, 
and  inasmuch  as  the  views  herein  expressed 
determine  absolutely  the  right  of  appellant 
to  decree  asked,  to  wit,  that  he  be  decreed  to 
be  owner  in  fee  simple  and  entitled  to  pos- 
session, it  is  directed  that  the  trial  court  en- 
ter up  final  judgment  In  favor  of  appellant 
decreeing  htm  to  be  the  owner  of  said  land 
In  fee  simple,  subject  to  the  Hen  of  defend- 
ants under  their  tax  sale  certificate;  decree- 
ing appellant  entitled  to  possession;  decree- 
ing that  respondent  has  a  lien  against  said 
premises  for  amount  paid  on  the  tax  sale,  to- 
gether with  all  interest  and  penalties  pro- 
vided by  law  up  to  termination  of  statutory 
period  of  redemption,  and  with  7  per  cent 
per  annum  since  such  date;  decreeing  the 
foreclosure  of  such  lien  by  sale  of  the  prem- 
ises if  the  amonnt  thereof  be  not  paid  within 
reasonable  time  to  be  fixed  In  such  decree  by 
the  trial  court 


GREEN  V.  FRICK  et  al. 

(Supreme  Court  of  South  Dakota.     April  26, 
1910.) 

1.  Limitation  of  Actions  (S  167*)— Bab  of 
Dkbt  as  Affectino  Seottbitt. 

Foreclosure  of  a  mortgage  is  not  barred  by 
the  running  of  limitations  against  the  indebt- 
edness, but  may  be  had  at  any  time  before 
expiration  of  the  period  of  limitation  against 
the  mortgage  itselt 

[BM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  652;   Dec.  Dig.  g  167.*] 

2.  LnnTATiON  OF  AonoRS  (f  22*)  — Luiita- 
TioNs  Applicabub— "Seaij;d  Instbumkht" 

— MOBTOAOE. 

A  mortgage  recitlnfr,  "In  witness  whereof, 
the  said  parties  of  the  first  part  have  hereunto 
set  their  bands  and  seals,"  and  in  which  the 
word  "seal"  follows  the  name  of  each  mort- 
gagor, is  a  "sealed  Instrument"  within  Code  Civ. 
Froc.  i  58,  permitting  an  action  on  puch  an 
instrument  any  time  within  20  years. 

[Ed.  Mote.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  102 ;   Dec.  Dig.  |  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6878.] 


8.  Limitation  or  Actions  (t  167*]MBab  of. 

Debt  as  Bab  of  SEOtrsiTy. 

It  is  not  necessary  that  there  should  be 
an  express  covenant  in  a  mortgage  to  pay  the 
debt  secured  to  prevent  its  foreclosure  being 
barred  by  the  running  of  limitations  against 
the  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  652 ;   Dec.  Dig.  !  167.*! 

4.    MOBTOAOES    (8    105*)— CONSTBtrCTION. 

Notes  and  a  mortgage  securing  the  same 
are  to  be  construed  together  as  evidencing  .the 
entire  contract 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i§  214,  215;  Dec.  Dig.  1 105.*] 

6.  Limitation  of  Actions  (5  51*) — Accbual 
OF  Cause  of  Action— Installment  Notes. 
Under  a  clause  in  a  mortgage  securing  sev- 
eral notes  dne  at  different  times,  providing  that 
if  the  mortgagor  sliall  fall  to  pay  any  portion  of 
either  principal  or  interest  when  due,  then  the 
whole  sum  shall  at  once  become  due  and  col- 
lectible, the  statute  of  limitations  runs  against 
all  the  notes  upon  default  in  payment  of  the 
first 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  281 ;   Dec.  Dig.  §  51.*] 

6.  Mortgages  (§  415*)  —  Foreclosure  —  De- 

FENBBS. 

In  a  foreclosure  action,  the  mortgagor  is  not 
privileged  to  assert  in  his  own  defense  die 
rights  of  a  mortgagee  prior  to  plaintiff  under  a 
foreclosure  by  advertispment,  without  in  some 
manner  connecting  himself  with  such   right. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  415.*] 

Appeal  from  drcnit  Court,  (Minnehaha 
County. 

Action  by  Sayles  R.  Green  against  John  J. 
Frlck  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Remanded, 
with  directions. 

Keith  &  Keith  and  E.  H.  Wilson,  for  appel- 
lants. M.  A.  Butterfleld  and  Sam  H.  Wright, 
for  respondent 

SMITH,  J.  This  action  was  brought  by 
plaintiff  in  the  circuit  court  of  Minnehaha 
county  to  foreclose  a  purchase-money  mort- 
gage given  by  the  defendants,  John  J.  and 
Mary  Frlck,  to  secure  payment  of  seven 
promissory  notes  dated  July  9,  1894.  The 
four  first  notes  were  for  $300  each,  due, 
respectively,  December  1,  1895,  1896,  1897, 
and  1898,  bearing  interest  at  the  rate  of  7 
per  cent  per  annum,  two  notes  for  $223  each, 
diie,  respectively,  on  December  1,  1900,  and 

1901,  and  one  note  for  $224,  due  December  i; 

1902.  The  last  three  notes  bear  interest  at  8 
per  cent  per  annum.  This  action  was  begun 
In  October,  1905,  and  was  tried  upon  an 
amended  complaint  served  in  1908.  The 
amended  complaint  was  In  the  usual  form  In 
foreclosure  actions.  The  defendants  pleaded 
two  separate  and  distinct  defenses:  First 
the  six-year  statute  of  limitations ;  and,  sec- 
ond, a  special  defense,  which  will  be  referred 
to  later.  None  of  the  notes  or  interest  were 
ever  paid,  and,  as  ground  for  Interposing  the 
six-year  statute  of  limitations  against  all  of 
the  notes  and  the  mortgage,  the  defendant 
pleaded  a  clause  in  the  mortgage  which  pro- 
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vldes:  *'If  the  said  parties  of  the  first  part 
shall  (all  to  pay  auy  portion  of  the  above- 
mentioned  sums  either  principal  or  interest 
promptly,  and  at  the  times  they  shall  be- 
came due,  respectively,  as  aforesaid,  or  shall 
neglect  to  pay  all  taxes  assessed  or  to  be 
assessed  on  said  property  before  same  shall 
become  delinquent,  or  shall  neglect  to  keep 
the  buildings  on  said  property  Insured  as 
herein  specified,  then  the  whole  sum,  both 
principal  and  interest,  shall  at  once  become 
due  and  collectible."  Appellants'  contention 
is  that  under  this  clause  of  the  mortgage 
the  entire  indebtedness  became  due  and  col- 
lectible on  default  In  payment  of  the  first 
note  due  December  1,  1895,  and  that  the 
whole  Indebtedness  is  barred  by  the  six-year 
statute;  that,  the  indebtedness  Itself  being 
barred,  the  mortgage  is  also  barred,  it  being 
merely  an  incident  to  the  Indebtedness.  So 
far  as  the  right  of  foreclosure  alone  Is  con- 
cerned, it  is  immaterial,  in  the  view  we  take 
of  this  question,  whether  the  entire  indebted- 
ness became  due  on  default  in  payment  of 
the  first  note.  This  court  has  held  that  the 
remedy  by  foreclosure  is  not  barred  by  the 
running  of  the  statute  of  limitations  against 
the  indebtedness,  but  that  the  remedy  by 
foreclosure  may  be  invoked  at  any  time  be- 
fore the  expiration  of  the  period  of  limita- 
tions against  the  mortgage  itself.  The  mort- 
gage as  set  ont  in  the  record  contains  the 
following  clause:  "In  witness  whereof,  the 
said  parties  of  the  first  part  hare  hereunto 
set  their  hands  and  seals  the  day  and  the 
year  first  above  written.  John  J.  Frlck. 
[Seal.]  Mary  Frlck.  [Seal.]  Signed  and 
sealed  and  delivered  in  the  presence  of:  I. 
J.  Todd.    B.  J.  Todd." 

Is  such  a  mortgage  a  sealed  instrument 
within  the  meaning  of  our  statute  of  limi- 
tations on  sealed  Instruments?  This  precise 
question  was  answered  in  the  affirmative  by 
this  court  in  Philip  v.  Steams,  20  S.  D.  220, 
105  N.  W.  467,  where  Justice  Ctorson  says: 
"In  the  mortgage  in  controversy  In  this  ac- 
tion it  is  recited:  'In  witness  whereof  I 
Imve  hereunto  set  my  hand  and  seal  the  day 
and  year  aforesaid.'  It  will  thus  be  seen 
that  the  mortgagor  intended  the  mortgage  to 
be  a  sealed  instrument,  and  we  are  of  the 
opinion  that  the  word  'seal'  at  the  end  of  the 
name  did  make  it  a  sealed  instrument  with- 
in the  meaning  of  section  68  of  the  statute 
of  limitations  (Code  Civ.  Proa),  providing 
thsit  sealed  instruments  shall  not  be  barred 
until  after  the  expiration  of  20  years.  Gib- 
son V.  Allen,  19  S.  D.  617,  104  N.  W.  275." 
Nor  is  it  necessary  that  there  should  be  an 
express  covenant  in  the  mortgage  to  pay  the 
debt  secured  thereby  as  contended  by  re- 
stH>udent  Hulbert  v.  Clark,  128  N.  X.  205, 
28  N.  E.  C38,  14  U  R.  A.  50.  The  California 
decisions  cited  by  appellants  In  support  of 
their  contention  are  not  in  point  for  two 
reasons :  First  Under  the  statute  of  that 
iitatCr  there  Is  no  distiuctlota  between  sealed 
and  unsealed  instruments  as  to  the  period  of 


limitation.  In  the  case  of  Lord  ▼.  Morris, 
18  Cal.  488,  that  court  says:  '^or  is  there 
any  distinction  in  the  limitation  prescribed 
between  simile  contracts  in  writing  and  spe- 
cialties. Thus  the  statute  requires  an  action 
'upon  any  contract,  obligation  or  liability 
founded  upon  an  Instrument  of  writing,'  ex- 
cept a  Judgment  or  decree  of  a  court  of  a 
state  or  territory,  or  of  the  United  States, 
to  be  commenced  within  four  years  after  the 
cause  of  action  has  accrued."  The  indebted- 
ness and  the  remedy  by  foreclosure  w^e 
both  barred  by  the  same  statute.  In  1872 
the  common-law  rule  previously  in  force  was 
changed  by  a  statute  which  reads:  "A  lieu 
is  extinguished  by  the  lapse  of  time  within 
which,  under  the  provisions  of  the  Code  of 
Civil  Procedure  an  action  can  be  brought  up- 
on the  principal  obligation."  Civ.  Code  Gal. 
S  2911.  In  the  case  of  Mutual  Life  Ins. 
Co.  V.  Pacific,  etc.,  Co.,  142  Cal.  477,  76 
Pac.  67,  commenting  on  this  statute,  that 
court  says:  "It  should  be  remarked  that  sec- 
tion 2911  was  designedly  passed  to  change 
the  former  rule  respecting  the  continued  ex- 
istence of  a  Hen  after  the  statute  of  limita- 
tions has  barred  the  remedy  upon  the  princi- 
pal obligation.  Thus  the  proposed  Civil  Code 
of  New  Yor'k  (the  Field  Code),  from  which 
admittedly  so  many  of  the  provisions  of  our 
own  Code  have  been  taken,  provided  (section 
1605),  in  accordance  with  the  common  rule: 
'A  lien  is  not  extinguished  by  the  mere  lapse 
of  the  time  within  which,  under  the  provi- 
sions of  the  Code  of  Civil  Procedure,  an  ac- 
tion can  be  brought  upon  the  principal  obli- 
gation.' Our  own  codifiers  industriously 
changed  this  language,  and  declared  that  a 
lien  is  extinguished  by  such  lapse  of  time. 
We  have  thus  adopted  a  rule  contrary  to  that 
existing  at  the  common  law  (Taunton  v.  Go- 
forth,  6  Dowl.  &  R.  384),  and  contrary  there- 
fore to  the  authorities  of  those  states  where 
the  common-law  rule  has  not  been  abro- 
gated by  express  statute."  -Bat  under  the 
statute  In  force  in  this  state  which  is  iden- 
tical with  the  Field  Code  above  quoted,  it 
has  been  held  by  this  court  that  the  running 
of  the  statute  against  the  indebtedness  is  not 
a  bar  to  an  action  to  foreclose  the  mortgage. 
In  Philip  V.  Steams,  supra,  this  court  says: 
"Appellant  further  contends  that,  as  the 
notes  were  barred  by  the  six-year  statute  of 
limitations,  the  mortgage  was  also  barred, 
but  the  latter  contention  is  settled  against 
the  appellant  by  section  2089,  Civ.  Code. 
which  provides:  'A  lien  is  not  extinguished 
by  a  mere  lapse  of  the  time  within  which, 
under  the  provisions  of  the  Code  of  Civil 
Procedure,  an  action  can  be  brought  upon 
the  principal  obligation.'  The  law  as  estab- 
lished by  our  Code  seems  to  be  in  accord 
with  the  general  rule."  See  Alexander  v. 
Ranson,  16  8.  D.  308,  92  N.  W.  418;  Brace  v. 
Wanzer,  20  S.  D.  277, 105  N.  W.  282;  Spragne 
V.  Lovett,  20  S.  D.  828,  106  N.  W.  134 ;  Sat- 
terlund  v.  Beal.  12  N:  D.  122.  95  N.  W.  518: 
Hnlbert  y.  Clark,  128  N.  X.  28S,  28  N.  B.  6381 
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14  li.  B.  A.  S8;  Oyc.  1000,  and  cases  cited. 
A  very  complete  statement  of  the  law  npon 
this  nbject  in  all  tbe  states  will  be  found  in 
s  note  aig)ended  to  tbe  case  of  Kulp  t.  Kulp, 
51  Kan.  341,  82  Pae  1118.  21  L.  R.  A.  630. 

As  a  part  of  the  decree  for  foreclosure  of 
the  mortgage,  the  trial  court  granted  an  or- 
der for  a  deficiency  Judgment  against  defend- 
ants for  tbe  amount  due  on  those  notes 
maturing  within  six  years,  and  this  portion 
of  the  Judgment  Is  assigned  as  error;  appel- 
lants' contention  being  that  the  entire  in- 
debtedness was  matured  by  default  in  pay- 
ment of  the  first  note,  that  a  right  of  action 
then  accrued,  and  the  statute  began  to  run 
against  the  entire  indebtedness  on  that  date. 
As  we  tiave  seen,  the  running  of  the  statute 
against  the  indebtedness  in  no  manner  alTect- 
ed  the  right  of  the  mortgagee  to  foreclose 
bis  mortgage  and  subject  the  mortgaged 
property  to  tbe  Uen  in  satisfaction  of  the 
iadebtedness.  But  the  right  to  a  deflden- 
<-y  Judgment  against  tbe  debtor  on  the  notes 
presents  an  entirely  different  question.  If 
tbe  whole  indebtedness  was  barred  by  the 
statute,  no  deficiency  Judgment  could  be  had 
against  the  defendants.  Tbe  rule  that  tbe 
notes  and  mortgage  are  to  be  construed  to- 
gether as  evidencing  tbe  entire  contract  of 
the  parties  is  too  elementary  to  require  cita- 
tion of  authorities. 

But  it  becomes  necessary  to  consider  the 
effect  of  the  provision  of  the  mortgage  above 
quoted,  to  tbe  effect  that,  upon  failure  to  pay 
any  portion  of  the  sums  secured  either  prin- 
cipal or  interest  promptly  when  due,  "then 
the  whole  sum,  both  principal  and  interest, 
shall  at  once  become  due  and  collectible." 
None  of  the  notes  or  Interest  were  ever  paid, 
and  the  question  Is  whether  under  this  clause 
In  the  mortgage  all  tbe  notes  became  due  on 
the  first  default,  so  as  to  set  the  six-year  stat- 
ute of  limitations  running.  The  decisions  of 
tbe  courts  upon  this  question  In  the  different 
states  are  somewtiat  In  conflict,  and  the  ques- 
tion is  now  presented  for  the  first  time  in  this 
court.  Some  courts  have  construed  such 
clauses  in  a  mortgage  or  contract  as  in  the 
nature  of  a  penalty  Inserted  for  the  benefit 
of  the  creditor,  giving  blm  an  option  to  de- 
clare the  whole  sum  due,  and  holding  that 
the  statute  does  not  commence  to  run  against 
bis  debt  until  he  has  ezerdsed  the  option,  or 
elected  to  declare  the  whole  indebtedness  due 
upon  default.  Other  courts  have  construed 
such  a  provision  in  a  bond  or  mortgage  as 
fixing  a  contingency  upon  the  happ^ilng  of 
which  the  whole  debt  should  mature  at  a 
date  earlier  than  that  fixed  in  the  note  evi- 
dencing the  Ind^tedness.  We  are  inclined 
to  the  view  that  when  the  contract  does  not 
In  terms  make  the  maturing  of  the  entire  in- 
debtedness optional  with  tbe  payee,  but  does 
expressly  provide  that  upon  a  default  the 
entire  sum  should  at  once  become  due  and 
collectible,  such  words  should  be  given  effect 
according  to  their  plain  import  and  tbe  in- 
tent of  tbe  i>artles  as  expressed  thereby.   The 


decided  cases  which  bold  this  view.  It  seems 
to  us,  are  supported  by  tbe  better  reasoning.  • 
No  doubt  exists  where  tbe  contract  Is  clearly 
optional  on  the  part  of  the  creditor.  But  to 
hold  that  a  contract  Is  optional  which  by  its 
express  terms  is  plainly  absolute  is  unwar- 
ranted by  any  known  rule  governing  the  con- 
struction of  contracts.  Nor  is  the  case  of 
Hall  V.  Jameson,  151  Cal.  606,  01  Pac.  518. 
12  L.  B.  A.  (N.  S.)  1190,  121  Am.  Bt  Rep. 
187.  at  variance  with  this  view.  The  contract 
In  that  case  provided  that,  upon  default,  tbe 
mortgagee  "may  sell  the  granted  premises 
at  public  auction  *  *  *  and  out  of  the 
proceeds  *  •  *  retain  all  sums  then  se- 
cured by  this  deed."  That  court  held  that, 
npon  a  sale  under  the  power  contained  in  the 
mortgage,  the  balance  unpaid  npon  tbe  note 
was  not  matured,  and  an  action  on  the  note 
was  not  barred.  In  that  case  tbe  contract 
was  plainly  open  to  construction,  and  we 
think  was  fairly  construed.  But  the  reason- 
ing of  that  leam^  court  in  the  earlier  case 
of  Mason  v.  Luce,  116  Cal.  232,  48  Pac.  72,  Is 
not  so  satisfactory.  Tbe  court  there  says: 
"Did  the  statute  commence  to  run  from  tbe 
time  of  the  first  default  in  the  payment  of 
interest,  or  only  on  the  expiration  of  the 
term  of  credit  q>ecified  In  the  note,  to  wit, 
six  months  from  Its  date?  The  question  Is 
novel,  and  somewhat  embarrassing;  but  our 
conclusion  is  that  the  cause  of  action,  within 
the  true  meaning  of  tbe  statute,  accrued  at 
the  expiration  of  tbe  credit  fixed  by  the  note 
to  wit,  six  months  after  its  date.  The  pro- 
vision in  tbe  note  to  the  effect  that,  in  case 
of  d^ault  in  tbe  payment  of  Interest,  the 
whole  amount  of  principal  and  Interest  shall 
'become  due  and  payable  Immediately  upon 
such  defaults  is  evidently  in  the  nature  of  n 
penalty,  Inserted  for  tbe  benefit  of  the  cred- 
itor." The  Supreme  Court  of  Texas,  discuss- 
ing a  similar  questlcm  in  the  case  of  San  An- 
tonio R.  E.  B.  &  L.  Ass'n  v.  Stewart,  94  Tex. 
441,  61  S.  W.  386,  86  Am.  St  Rep.  864,  says: 
"Most  of  the  authorities  advancing  this  doc- 
trine regard  the  provision  as  being  in  the 
nature  of  penalty  or  forfeiture  of  which  the 
party  to  whom  it  may  accrue  is  not  bound  to 
take  advantage.  Belloc  v.  Davis,  38  Cal.  242 ; 
Fletcher  v.  Daugherty,  13  Neb.  224,  13  N.  W. 
207 ;  Lowenstein  v.  Phelan,  17  Neb.  429,  22  N. 
W.  561;  WatU  v.  Crelghton,  85  Iowa,  164. 
52  N.  W.  12;  Leavltt  v.  Reynolds.  79  Iowa, 
348,  44  N.  W.  567,  7  L.  R.  A.  365;  Nebraska 
City  National  Bank 'v.  Nebraska  City  Hy- 
draulic Gaslight  &  Coke  Co.  (C.  C.)  14  Fed. 
764;  Smalley  v.  Renken,  86  Iowa,  612,  52 
N.  W.  507;  Society  v.  Culver,  127  Cal.  107, 
69  Pac.  282;  Bell  v.  Romaine,  30  N.  J.  Elq. 
23 ;  Sire  v.  Wigbtman,  23  N.  J.  Eq.  102.  If 
this  proposition  is  essential  to  the  conclusion 
stated,  those  declrions  are  not  to  be  sustain- 
ed upon  principle,  and  are  opposed  to  the 
overwhelming  weight  of  authority,  by  which 
such  provisions  are  held  to  be  neither  penal- 
ties nor  forfeitures,  but  simply  as  providing 
contiugencies  upon  tbe  bnppeulng  of  whioh- 
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the  debt  Is  to  matttie  earlier  than  it  otber- 
'  wise  woald.  1  Pom.  Kq.  Jnr.  489,  and  cases 
cited;  Bonafons  v.  Bybot,  3  Burrows,  1370. 
*  *  *  The  question  at  last  is  one  of  con- 
stmctlon  of  the  language  used,  and  that 
which  makes  It  mean  just  what  It  says  is  not 
without  reason  or  good  authority  to  sui^ort 
It  Where  the  purpose  Is  only  to  give  the 
option  to  the  creditor,  language  expressive 
of  it  may  be  easily  inserted.  It  follows  that 
when  upon  default  in  the  payment  of  the  first 
installment,  the  whole  debt  matured  accord- 
ing to  the  terms  of  the  contract,  the  cause  of 
action  upon  it  accrued  and  limitation  began 
and  continued  to  ran,  unless  the  transactions 
between  the  parties  changed  their  rights  as 
'  they  existed  after  the  default  was  made." 

■  In  the  case  of  Snyder  v.  Miller,  71  Kan.  410, 
80  Pac.  970,  69  L.  B.  A.  250,  114  Am.  St  Bep. 
489,  the  court  says:  "But  a  more  fundamen- 
tal 'consideration  is  that  the  parties  made  the 
contract,  and  the  courts  cannot  make  another 
to  take  Its  place.  Its  language  excludes  the 
Idea  that  the  creditor  may  or  tnay  not  'treat 
the  debt  as  due.'  It  becomes  doe  in  fact  If 
an  election  were  all  that  the  parties  intended, 
words  appropriate  to  that  purpose  should 
have  been  used."  This  is  a  well-considered 
case,  and  is  directly  in  point  in  the  case  at 
Uar.     See,  also,  Morre  v.  Sargent  112  Ind. 

■4S4,  14  N.  B.  466;  McFadden  t.  Brandon,  8 
Qot  L.  R^.  610,  2  Am.  &  Eng.  Ann.  Cas.  853 ; 
Spesard  ▼.  Spesard,  75  Kan.  87,  8S  Pac.  676. 
Bee,  also,  Oermond  v.  Hermosa  Ice  Co.,  9  S. 
D.  387,  69  N.  W.  57&  We  hold  that,  under 
the  specific  language  of  the  mortgage  In  this 
case,  tiie  entire  Indebtedness  became  due  and 
collectible  upon  default  In  payment  of  the 
first  note,  and  that  the  six-year  statute  of 
limitations  began  to  run  against  all  the  notes 
from  the  date  of  such  default  This  court 
has  held  that  an  action  may  be  maintained 

■  upon  the  notes  regardless  of  the  mortgage, 
and  that  the  payee  is  not  confined  to  his  rem- 
edy by  foreclosure.  St  Paul  F.  &  M.  Ins. 
Oo.  r.  Dakota  Land  &  Live  Stock  Ck>.,  10  S. 
D.  191,  72  N.  W.  460;  Bennett  V.  Ellis,  13 
S.  D.  405,  83  N.  W.  429.  The  statute  of  limi- 
tations may  be  pleaded  as  a  defense  to  the 
recovery  of  any  Judgment  upon  the  notes, 
and,  as  the  indebtedness  on  the  notes  was 
barred  in  this  case  by  the  statute,  it  was 
error  to  award  an  order  for  a  deficiency  Judg- 
ment. 

The  defendants  pleaded  In  their  answer, 
and  sought  to  prove  on  the  trial,  that  defend- 
ants had  given  to  other  parties  two  other 
mortgages  to  secure  indebtedness  to  them, 
both  of  which  were  Hens  prior  to  plaintiff's 
mortgage;  that  the  second  of  the  two  prior 
mortgages,  given  to  one  Bussell,  had  been 
duly  foreclosed  under  the  power  -  contained 
in  the  mortgage,  and  the  property  sold  to 
Bnssell,  the  second  mortgagee;   that  no  re- 

-  demptlon  was  ever  made  by  plaintiffs  or  any 
=other  person,  and  that  a  sherlfTs  deed  bad 
been  duly  Issued  to  Bussell  under  the  fore- 

'  closure^  and  that,  therefore,  plaintiff's  mort- 


gage lien,  being  Junior  to  the  Bussell  mort- 
gage, was  abeoluttiy  extinguished  by  said 
foreclosure  and  deed;  and  that  plaintiff 
could  not  maintain  his  action  for  foreclosure 
because  of  the  extinction  of  his  mortgage 
lien.  It  is  contended  by  appellant,  and  may 
be  conceded  for  the  purposes  of  this  case, 
though  we  do  not  decide  that  question,  that  a 
foreclosure  under  the  power  in  a  mortgage 
by  advertisement  and  the  issuance  of  a  deed 
would  have  the  same  effect  on  the  rights  of 
plaintiff  as  an  action  to  foreclose  In  court  In 
which  plaintiff  was  made  a  party  defendant 
But  It  is  clear  that  a  Judgment  In  a  foreclo- 
sure action  would  in  no  possible  degree  alter 
the  relations  existing  between  plaintiff  and 
the  defendant  as  mortgagee  and  mortgagors. 
In  the  case  of  Oreenbaum  v.  Davis,  131  Cal. 
146,  63  Pac.  165,  82  Am.  St  Bep.  338,  it  Is 
said:  "Here  the  plaintiff,  though  made  a 
party  defendant  to  the  foreclosure  suit 
brought  by  Hochkofler  to  foreclose  a  prior 
Hen,  did  not  answer  or  set  up  his  claim  by 
cross-complaint  or  otherwise,  and  therefore 
the  plaintiff  in  this  action  is  precisely  within 
the  rule  laid  down  In  the  case  of  Savings 
Bank  v.  Central  Market  Co.,  122  Cal.  28,  84, 
54  Pac.  273,  where  Mr.  Justice  Temple  cited 
Brown  v.  Willis,  67  Cal.  235,  7  Pa&  682,  and, 
commenting  thereon,  said:  "I  am  unable  to 
comprehend  the  rationale  of  the  decision,  un- 
less It  was  upon  the  theory  that  the  second 
mortgagee  had  made  himself  an  actor  In  the 
case,  had  put  his  rights  as  mortgagee  In  is- 
sue, and  had  then  through  his  neglect  aUo«f- 
ed  Judgment  to  go  against  him,  adjudging 
that  he  had  no  lien  or  claim  upon  the  premis- 
es. The  only  issue  tendered  to  the  Junior 
mortgagee  by  merely  making  him  a  party  to 
suit  to  foreclose  brought  by  the  prior  mort- 
gagee is  in  the  allegation  that  the  right  or 
claim  of  the  Junior  mortgagee  Is  subject  to 
the  lien  claimed  by  the  plaintiff  in  the  fore- 
closure suit"  The  plaintiff  here  can  certain- 
ly be  put  in  no  worse  position  under  a  fore- 
closure by  advertisement  than  is  a  Junior 
mortgagee  who  Is  made  a  party  to  an  action 
in  court,  and,  without  seeking  to  defend  or  to 
foreclose  his  Junior  Hen,  suffers  a  default 
Under  such  circumstances,  the  plaintiff  in 
this  case  would  be  debarred  from  contesting 
the  priority  of  Bussell's  mortgage  or  the 
rights  of  Russell  under  his  deed,  if  Bussell 
were  defending  this  action,  but  otherwise 
plaintifTs  rights  are  absolutely  tmaffected 
by  the  foreclosure  of  BusseH's  mortgage. 
Bussell  is  not  made  a  party  to  this  foreclo- 
sure action,  and  the  defendants  are  not  privi- 
leged to  assert  BusseH's  rights  In  their  own 
defense  without  In  some  manner  connecting 
themselves  with  those  rights.  This  they  have 
not  done,  either  by  the  pleadings  or  by  offers 
of  proof.  Indeed,  the  very  allegation  of  their 
answer  that  they  themselves  have  never  re- 
deemed from  RusseU's  foreclosure  shows  con- 
clusively that  they  have  no  interest  in  the 
property  affected  by  plaintiffs  action.  There 
was  therefore  no  error  in  the  rolins  of  the 
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trial  court  exdodlng  the  evidence  under  this 
defense,  and  the  defendants  In  no  possible 
manner  could  be  prejudiced  thereby.  We 
have  earefully  examined  the  assignments  of 
error  relating  to  the  reformation  of  certain 
mistakes  in  the  mortgage  and  find  no  error 
In  the  record.  We  find  no  error  In  the  pro- 
ceedings of  the  trial  court  except  In  the  al- 
lowance of  a  deficiency  Judgment  on  the 
notea 

The  cause  is  remanded,  with  direction  to 
modify  the  Judgment  in  accordance  with  the 
views  herein  expressed,  and,  as  so  modified, 
the  Judgment  of  the  trial  court  is  affirmed. 


BIROHBR  et  aL  t.   MODERN  BROTHER- 
HOOD OF  AMERICA. 

(Supreme  Court  of  South  Dakota.    April  6, 
1910.) 

L.   INSVBANCX     (I     817*)  —  MUTOAI.    BENEFIT 

I»8URAN«B— Actions— SuiciDB—BuBDEN  of 

Pboof. 

The  burden  Is  on  a  fraternal  benefit  order 
interposing  suidde  as  a  defense  to  a  certificate 
to  show  that  the  circamstances  are  inoonBist- 
ent  with  any  other  reasonable  cause  of  death 
than  suicide. 

[Ed.  Note. — For  other  cases,  stv  Insurance, 
Cent.  Dig.  i  1999 ;    Dec.  Dig.  (  817.*] 

2.  TaiAi  (J  189*)— QuBSTioNs  fob  Jury. 

In  an  action  at  law,  where  the  facts  are 
in  dispute,  or,  if  undisputed,  are  such  that  dif- 
ferent minds  might  fiurly  draw  different  con- 
clusions, such  issue  must  be  submitted  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  S32.  338;   Dec.  Dig.  {  139.*] 

3.  iRstntANCK  ({  825*)— MuTCAi.  Benefit  In- 
subanob— aonons— suioidb-^uxstion  fob 
Jtjbt. 

In  an  action  on  a  benefit  certificate,  wheth- 
er insured  Intentionally  committed  suicide  by 
drowning  or  lost  her  life  accidentally  while  flee- 
ing from  an  imaginary  danger,  she  being  in- 
sane, held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  2009;   Dec.  Dig.  |  825.*] 

Appeal  from  Circuit  Court,  Brown  County. 

Action  by  John  BIrcher  and  another  against 
the  Modem  Brotherhood  of  America.  From  a 
Judgment  for  plaintiffs  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

J.  B.  E.  Markley  and  J.  H.  Perry,  for  ai>- 
pellant    L.  W.  Crofoot,  for  respondents. 

BAXEIT,  J.  This  Is  an  action  on  a  member- 
ship certificate  issued  by  the  defendant,  an 
Iowa  fraternal  beneficiary  corporation.  The 
complaint  is  in  ustuU  form,  alleging  death  by 
drowning.  All  its  allegations  are  admitted, 
the  only  defense  being  that  the  certificate  was 
issued  on  an  application  containing  this  stip- 
ulation: "I  further  agree  that  in  the  event 
of  my  death  by  suidde,  whether  sane  or  in- 
sane, any  certificate  which  may  be  issued  up- 
on this  application  by  said  fraternity  shall  be- 
come void;"  that  the  certificate  itself  con- 
tained this  clause:    "If  the  holder  of  this  cer- 


tificate shall  die  by  her  own  band,  whether 
sane  or  Insane,  then  the  certificate  shall  be 
null  and  void ;"  and  "ttat  said  Anna  F.  Blrdi- 
er  came  to  her  death  by  suidde  at  the  time 
and  place  stated  In  plaintltTs  complaint,  she 
then  and  there  having  caused  her  own  death 
by  drowning  bersdf  with  sulddal  Intent."  A 
verdict  having  been  returned  in  favor  of  the 
plaintiffs  and  Judgment  entered  thereon,  de- 
fendant appealed  therefrom  and  from  the  or- 
der denying  its  application  for  a  new  trial. 

The  learned  circuit  court  charged  the  Jury 
in  part  as  follows:  "The  court  further  in- 
structs the  Jury  that  the  law  does  not  pre- 
sume that  a  person  came  to  his  death  by  sui- 
dde, but  on  the  contrary  presumes  In  the  ab- 
sence of  explanation  that  death  resulted  from 
natural  causes  or  from  acddent  The  vital 
question  in  this  case  is  whether  Anna  F. 
Bircher  Intended  to  commit  suicide,  and  the 
presumption  of  law  In  the  absence  of  explana- 
tion is  that  she  did  not  so  Intend,  and  this 
presumption  remains  until  overcome  by  dear 
and  satisfactory  evidence  which  excludes 
every  other  reasonable  theory ;  and  the  plain- 
tiff is  entitled  to  recover,  unless,  on  a  fair 
consideration  of  all  the  evidence,  you  are  sat- 
isfied that  the  evidence  does  exclude  every 
reasonable  theory  exc^t  that  of  suidde."  To 
these  portions  of  the  charge  defendant  except- 
ed on  the  ground  that  it  was  for  the  Jury  to 
decide  whether  deceased  committed  suicide 
or  not,  solely  on  the  evidence  without  regard 
to  presumptions  of  her  intent;  the  undisputed 
evidence  showing  she  was  insane,  and  there 
being  undisputed  evidence  as  to  the  manner 
of  her  death.  That  deceased  was  drowned  is 
established  by  the  pleadings;  that  the  certifi- 
cate and  application  contained  the  clauses  al- 
leged in  the  answer  Is  conceded ;  hence,  the 
only  disputed  Issue  of  fact  arose  from  the  af- 
firmative allegation  of  the  answer  that  de- 
ceased "caused  her  own  death  by  drowning 
herself  with  suicidal  intent"  If  the  question 
as  to  whether  deceased  intended  to  commit 
suicide  was  not  vital,  there  was  a  vital  error 
made  by  the  person  who  framed  defendant's 
answer.  That  deceased  was  insane  is  con- 
ceded, respondents  contending  that  she  "came 
to  her  death,  not  by  suidde,  but  by  accident 
while  fleeing  from  an  Imaginary  danger,  un- 
der the  insane  delusion  that  some  one  was 
seeking  her  life,  in  an  effort  to  preserve  it 
and  not  with  Intent  to  destroy  it" 

The  drcumstances  attending  the  drowning 
are  thus  described  by  Lena  Johnson,  called  on 
behalf  of  the  defendant  the  only  witness  who 
saw  the  deceased  enter  the  water:  "I  saw 
her  coming  from  the  direction  of  Rollin  John- 
son's house  and  towards  our  house ;  she  came 
to  the  place  where  the  wall  of  the  bank  Is 
quite  steep.  At  that  place  the  bank  is  curving 
around  to  make  the  curve,  and  the  steepest 
point  is  a  little  off  the  line  of  the  path,  and 
she  looked  badt  Just  as  she  was  turning.    She 
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turned  ber  head  over  her  shoulder  and  kept 
coming.  She  did  not  stop,  and  when  she  got 
to  the  bank  abe  went  down  very  fast,  her  body 
leaned  forward  and  her  hands  out  in  front  of 
her.  She  had  a  medium  long  skirt  on.-  I 
could  not  see  her  feet  She  went  down  the 
bank  very  fast,  and  pitched  forward  fa<!e 
down  In  the  water.  The  bank  goes  down 
straight  I  saw  the  place  where  she  was  tak- 
en out;  it  Is  very  near  the  place  where  she 
went  down.  I  could  not  teU  whether  she  ran 
down  the  bank  and  threw  herself  in,  or 
whether  she  was  trying  to  sare  herself  from 
falling  whoi  she  went  down  there.  When 
she  went  down  forward  into  the  water  she 
splashed  with  her  hands  and  feet;  her  face 
was  down.  I  did  not  notice  whether  her  fkce 
was  under  water ;  the  water  splashed  so  hi^ 
I  could  not  see  her  face.  It  scared  me,  and 
I  ran  on  top  of  the  house  to  see  if  anybody 
was  coming,  and  I  ran  down  in  the  house  and 
told  the  children  to  keep  quiet,  and  I  went 
on  top  of  the  house  again.  When  I  came  out 
of  the  house  she  was  hollering  as  though  her 
mouth  was  full  of  water.  I  could  not  under- 
stand what  she  said.  I  went  back  to  the 
house  and  told  the  children  to  keep  quiet  and 
went  towards  Johnson's.  I  saw  her  in  the 
water  for  about  three  minutes  and  she  was 
splashing  the  water  all  the  time,  until  I  got 
half  way,  then  she  stc^Jped.  In  going  to  Rol- 
lin  Johnson's  house  I  followed  the  creek  a  lit- 
tle ways  and  I  tamed  off  because  I  did  not 
care  to  see  her.  When  she  lay  in  the  water 
»he  turned  on  her  back  and  her  face  was 
straight  up  and  her  hands  straight  out,  she 
^ras  not  conscious  and  was  not  hollering,  and 
as  I  passed  it  seemed  as  if  she  was  looking 
at  me,  her  head  was  turned  a  little.  I  went 
about  twenty  rods  towards  Rollln  Johnson's 
before  I  met  him.  I  was  not  there  when  the 
body  was  taken  out"  This  testimony  was 
not  disputed.  So,  in  a  sense,  there  was  un- 
disputed evidence  as  to  the  manner  of  the 
death.  It  was  imdlsputed  that  death  resulted 
from  drowning.  But  this  evidence,  taken  as 
true,  did  not  necessarily  establish  the  fact  In 
dispute— "the  vital  question"  whether  deceas- 
ed "intended  to  commit  suicide."  Eiven  de- 
fendant's witness  who  saw  deceased  go  into 
the  stream  was  unable  to  decide  whether  she 
"threw  herself  in"  or  whether  "she  was  trying 
to  save  herself  from  falling."  Though  de- 
ceased may  have  been  afflicted  with  the  Insane 
delusion  that  some  one  was  seeking  her  life, 
and  though  the  evidence  tending  to  prove  that 
fact  may  have  been  undisputed,  it  did  not  nec- 
«>ssarlly  follow  that  she  intentionally  destroy- 
ed her  own  life.  If  insane,  the  nature  of  her 
insanity  was  a  matter  to  be  considered  by  the 
Jury  in  connection  with  her  conduct  and  all 
the  circumstances  preceding  and  attending 
her  death,  In  determining  whether  such  death 
was  accidental  or  caused  by  herself  with  sui- 
cidal Intent  It  may  be  true,  In  a  purely  aca- 
demic sense,  that  "a  presumption  is  not  evi- 
dence"; that  "where  evidence  appears  the 
presumption    disappears,   as   light   destroys 


darkness" ;  nevertheless,  it  also  Is  true  that 
defendant  In  this  action  was  attempting  to 
prove  an  affirmative  defense;  that  the  fact  of 
death  by  drowning  did  not  in  Its^  gtve  rise 
to  the  presumption  of  soiclde;  that  It,  upon 
a  fair  consideration  of  ail  the  evidence,  the 
theory  of  accidental  death  was  tut  naaonable 
a«  the  tlieory  of  suicide,  It  was  the  duty  of 
the  jury  to  adopt  the  former,  and  snch,  in  ef- 
fect, was  the  meaning  of  the  charga 

The  trial  Judge  was  talking  to  laymen  not 
to  lawyeta.  He  was  not  writing  a  treatise 
on  the  law  of  evidence.  An  attempt  on  his 
part  to  define  the  distinction  between  a  pre- 
sumption of  law  and  an  inference  of  fact 
probably  would  have  confused  rather  than 
have  assisted  an  ordinary  jury  in  properly 
deciding  the  simple  Issue  Involved  in  this 
action.  The  gist  of  his  instructions,  the  rulb 
applicable  to  this  class  of  cases,  was  plainly 
and  correctly  stated  by  the  trial  judge  vihen 
he  said:  "The  plaintiff  la  entitled  to  re- 
cover unless  on  a  fair  consideration  of  all  the 
evidence  you  are  satisfied  that  the  evidence 
does  exclude  every  reasonable  theory  except 
that  of  suicide."  Undahl  v.  Supreme  Court, 
I.  O.  F.,  100  Minn.  87,  110  N.  W,  358,  8  I* 
R.  A.  (N.  S.)  816,  117  Am.  St  Rep.  666;  Mu- 
tual Life  Ins.  Co.  y.  Wiswell,  66  Kan.  765, 
44  Pac.  996,  35  L.  R.  A.  258;  Boynton  v. 
Equitable  Life  Assurance  Co.,  105  La.  202, 
29  South.  490,  62  L.  R.  A.  687.  "If  the 
known  facts  are  consistent  with  a  cause  of 
death  which  does  not  Involve  self-destruction, 
that  cause  must  be  accepted.  After  all  the 
hypotheses  which  are  consistent  with  an  in- 
nocent or  accidental  death  are  eliminated, 
the  conclusion  of  suicide  may  then  be  drawn. 
The  burden  is  upon  the  defendant  to  sho-w 
that  the  circumstances  and  conditions  are 
inconsistent  with  any  other  reasonable  cause 
of  death  than  that  of  suicide;  that  is.  It 
must  eliminate  and  disprove  all  other  caus- 
es of  death  which  are  consistent  with  the  evi- 
dence before  the  jury  is  justified  in  inferring; 
that  the  deceased  committed  saldde."  Lln.- 
dahl  T.  Supreme  Court  L  O.  F.,  supra. 

As  to  the  sufficiency  of  the  evidence:  In 
an  action  at  law,  when  the  facts  are  in  dis- 
pute, or,  if  undisputed,  ore  such  that  differ- 
ent impartial  minds  might  fairly  draw  differ- 
ent conclusions  as  to  tlie  ultimate  fhct  in  is- 
sue, such  issue  should  be  submitted  to  the 
Jury.  Harrison  v.  Railway  Co.,  6.8.  D.  100, 
60  N.  W.  405;  Reld  T.  KeUogg,  8  &  D.  586. 
67  N.  W.  687;  McKeever  t.  Homestake  Min- 
ing Co.,  10  S.  D.  599,  74  N.  W.  10S3;  Dlscfa- 
ner  v.  Association,  14  S.  D.  488,  85  N.  W. 
998.  This  rule  is  especially  applicable  to 
the  case  at  t>ar.  While  nnmerons  drcum- 
stanoes  preceding  and  attending  the  mem- 
ber's death,  the  condition  of  ber  health,  the 
condition  of  her  mind,  her  ccmduct  <at  the 
evening  before  and  on  the  morning  of  ber 
death,  the  manner  in  which  she  was  wander- 
ing through  the  fields,  and  the  manner  in 
which  she  entered  the  water,  were  establlA- 
ed  by  nncontradlcted  evidence^  the  effect  of 
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sach  eridence,  conceding  It  to  be  true— tin 
fair  and  reaaonabl«  conclnslon  to  be  drawn 
therefrom  aa  to  whether  deceased  intention- 
ally destroyed  her  own  life  <^  lost  it  ac- 
cidentally while  fleeing  from  an  imaginary 
dang«v-clearly  was  one  concerning  which 
equally  intelligent  and  Impartial  minds  might 
ioneetly  differ.  The  question  was  one  pe- 
culiarly within  the  province  of  a  trial  Jury. 
It8  decision  cannot  be  disturbed.  Therefore 
tiie  trial  court  did  not  err,  either  in  denying 
d^endant's  motion  to  direct  a  yerdlct,  nor 
la  denying  its  application  for  a  new  trial  on 
the  ground  of  Insufficiency  of  evidence  to  sus- 
tain the  verdict. 
Its  Judgment  Is  affirmed. 

McCOY,  J.,  taking  no  part  in  the  decision. 


STATES  V.  FI4AGSTAD. 

(SnpTeme  Court  of  Sonth  Dakota.     April  20, 
1910.) 

1.  Cbimhtai.  Law  (i  322*)  —  Intoxicatiwo 
IiiQ0OR8  ({S  94.221*)  — Pbesuvption  or  Pl»- 
FOBiiANCB  OF  Dtnrr. 

Aa  Pol.  Code,  I  28S8,  reqairea  the  treasurer, 
in  receivine  liquor  lioenK  money,  to  receive  such 
aam  as  will  pay  the  license  tor  the  full  time 
from  tlie  first  day  of  the  month  when  such  li- 
cense is  paid  np  to  the  30th  day  of  June  there- 
after, the  treasurer  has  no  right  to  accept  li- 
cense money  for  a  period  ending  December  31st, 
which  being  true,  and  the  presumption  being 
that  he  performed  his  duty— and  it  being  admit- 
ted that  accused  did  in  July  pay  the  treasurer 
license  money — the  legal  presumption  would  be 
that  he  paid  the  full  amount  for  the  period  end- 
ing June  30th,  and  the  evidence  to  overcome 
such  presumption  should  be  very  clear. 

[EA.  Note.— For  other  cases,  see  Criminal 
I/aw,  Cent.  Dig.  S  728;  Dec.  Dig.  {  322  ••  In- 
toxicating Liquors,  Dec.  Dig.  f|  94,  224.*] 

2.  CannRAi,   Law    (|   429*)  —  Doccmkntabt 

BVIDBNCK  —  KBCOBPS    NOT    AUTHOBIZBD    BT 

Statute. 

Pol.  Code,  S  875,  directing  the  county  treas- 
urer to  keep  accounts  of  all  moneys  received,  be- 
ing the  only  provision  requiring  a  record  to  be 
kept  of  the  payment  of  liquor  license  money, 
and  there  being  no  provision  authorizing  the 
keeping  of  a  stub  book  from  the  stubs  in  which 
the  notices  of  payment  of  license  required  to  be 
^ven  to  the  party  paying  were  detached,  a  stub 
m  such  book  was  inadmissible  to  show  the  peri- 
od for  which  license  money  wag  paid. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  429.*] 

S.  Intoxicattno  Liqdobs  (I  224*) — Paticxnt 

or  LiCENSS— PBJtSXTMPTION. 

Where  a  stub  for  $200  in  a  book  in  the 
oeanty  treasurer's  office,  from  which  the  notice 
o<  payment  of  liquor  license  required  to  be  giv- 
en to  the  party  paying  had  been  detached,  did 
not  purport  to  pve  the  period  for  wliich  the 
license  was  to  issue,  if  any  Inference  was  to  be 
drawn  therefrom,  it  was  that  the  money  was  re- 
ceived to  cover  that  portion  of  the  year  for 
which  the  treasurer  had  a  right  to  receive  it, 
which  period  would  be  the  last  six  months  of 
the  license  vear,  ending  June  SOth,  notwith- 
standing such  stub  was  dated  July  14th  previ- 
ous. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  (  224.*J  I 


4.  Cbdunal  Law  (i  429*)— Doouhentabt  Ev- 
mENCE— Records  Not  Authobized  bt  Stat- 
ute. 

Pol.  Code,  I  2842,  requiring  the  county 
treasurer  to  make  a  monthly  report  to  the  atk- 
ditor  of  liquor  license  money  received,  lieing 
the  only  record  required  to  be  filed  in  the  au- 
ditor's office,  and  there  being  no  provision  re- 
quiring the  filing  with  the  auditor  of  a  duplicate 
of  the  receipt  issued  by  the  treasurer  to  the  per- 
son paying  the  license,  sucb  a  duplicate  was  in- 
admissible to  show  the  period  for  which  license 
money  was  paid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  429.*] 

Appeal  from  Circuit  Court,  Day  County. 

Jullns  Flagstad  was  convicted  of  selling  in- 
toxicating liquor  without  having  obtained  a 
license,  and  he  appeals  from  the  conviction 
and  an  order  denying  a  new  triaL    Reversed. 

Sears  &  Potter,  for  appellant  S.  W. 
aark,  Atty.  Gen.,  C.  D.  Sterling,  Asst  Atty- 
Gen.,  and  Frank  Anderson,  State's  Atty.,  for 
the  State. 


WHITING,  P.  J.  The  defendant  was  tried 
In  the  drcnlt  court  upon  an  Information 
charging  him  with  the  crime  of  selling  In- 
toxicating liquors  at  retail  without  securing 
a  lic^ise  so  to  do  as  required  by  the  statute. 
Upon  such  trial  the  defendant  was  convict- 
ed, and,  be  having  moved  for  a  new  trial  and 
the  same  being  denied,  he  has  appealed  to 
this  court  from  judgment  of  conviction  and 
the  order  denying  a  new  trial. 

The  only  issue  of  fact  upon  the  trial  seeuiR 
to  have  been  as  to  whether  or  not  the  defend- 
ant had  paid  the  license  fee,  and  bad  receiv- 
ed from  the  county  treasurer  the  proper  per- 
mit and  receipt  authorizing  him  to  sell  liq- 
uor from  January  1,  1907,  to  June  30,  1907, 
it  being  conceded  by  the  defendant  that  he 
was  maintaining  a  saloon  and  selling  Intoxi- 
cating  liquors  at  retail  during  the  month  of 
March,  1907;  that  being  the  time  charged  In 
the  information.  It  is  conceded  by  the  state 
that  the  appellant  did,  in  July,  1906,  pay  cer- 
tain license  money  into  the  office  of  the  coun- 
ty treasurer,  but  it  is  claimed  that  it  was  to 
cover,  and  did  cover,  only  the  money  requir- 
ed for  a  license  for  a  period  ending  December 
31,  1906,  wjiile  it  is  the  claim  of  the  appellant 
tbat.  Instead  of  paying  the  license  charge  up 
to  December  81,  1906,  he  paid  It  for  the  pe- 
riod ending  Jnne  80,  1907.  The  questions 
raised  on  this  appeal  relate  solely  to  the  rul- 
ings of  the  court  admitting  certain  evidence 
offered  by  the  state  over  the  objection  of  the 
appellant,  which  evidence  was  offered  for  the 
purpose  of  proving  that  the  appellant  paid 
license  only  to  December  31,  1906.  Section 
2836  of  the  Revised  Political  Code  of  this 
state,  being  one  of  the  sections  of  the  so-call- 
ed "intoxicating  liquor  law,"  provides  in  dear 
and  unambiguous  language  that  the  treasur- 
er, in  receiving  license  money,  shall  receive 
such  sum  as  will  pay  the  license  fee  for  the 
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full  time  from  tbe  flnt  day  of  the  month 
when  such  license  fee  ia  paid,  up  to  and  in- 
cluding the  30th  day  of  June  thereafter,  and 
the  treasurer  has  no  right  under  said  statute 
to  accept  license  money  (as  It  Is  claimed  by 
the  state  was  done  in  this  case)  for  a  period 
ending  December  31st  That  being  true,  and 
the  presumption  being  that  the  treasurer  per- 
formed his  duty  as  it  is  directed  by  such 
statute— it  being  conceded  that  defendant  did 
in  July,  1906,  pay  the  treasurer  license  mon- 
ey for  the  privilege  of  selling  intoxicating  liq- 
uors at  retail — ^the  legal  presumption  would 
be  that  he  paid  the  full  amount  required  for 
the  period  ending  June  30,  1907,  and  the  evi- 
dence to  overcome  such  presumption  should 
have  been  very  clear. 

This  trial  was  had  In  the  year  1909.  The 
state  called  as  a  witness  tbe  then  deputy 
treasurer,  who  testified  that  she  bad  been 
such  deputy  treasurer  for  quite  a  number  of 
years,  but  admitted  that  she  was  not  In  such 
office  during  the  period  from  July  1,  1906,  to 
June  30,  1907.  Over  the  objections  interpos- 
ed, she  was  allowed  to  testify  as  to  the  cus- 
tom in  said  office  pertaining  to  the  records 
kept  concerning  the  payment  of  license  fees, 
she  admitting,  however,  she  had  no  knowl- 
edge of  the  custom  while  she  was  not  in  such 
office,  save  and  except  what  appeared  from 
the  records  to  be  found  therein.  She  testi- 
fied that  the  only  record  kept  in  said  office 
regarding  the  payment  of  license  money  and 
issuance  of  permits  was  the  record  kept  upon 
a  stub,  from  which  stub  the  notice  of  pay- 
ment of  license  required  to  be  giyea  to  the 
party  paying  was  detached.  Over  proper  ob- 
jections, she  was  allowed  to  testify  as  to  her 
conclusions  drawn  from  snch  records  on  the 
point  as  to  whether  or  not  appellant  had  paid 
license  money  for  the  period  in  question,  and 
finally,  over  proper  objections,  the  said  stub 
was  offered  and  received  in  evidence.  Tbe 
stub  was  In  words  and  figures  as  follows: 
"No.  150.  $200.00.  Date,  July  14,  1906.  Li- 
cense issued  to  Julius  Flagstad,  authorlzlnK 
the  sale  of  Intoxicating  liquors  at  retail  In 

building  situated  on  Lot ,  Block , 

Enemy  Swim  Lake,  of  Waubay,  in  the  coun- 
ty of  Day  and  state  of  South  Dakota,  from 

the day  of 190. .,  to  the 

day  of ,  190 '..,  County 

Treasurer ,  Deputy."  The  rul- 
ings of  the  court  allowing  such  exhibit  in 
evidence,  and  allowing  the  witness  to  state 
her  conclusions  therefrom,  was  clearly  er- 
roneous. An  examination  of  our  statute 
shows  that  there  is  absolutely  no  provision 
authorizing  or  directing  the  keeping  of  such 
a  record  as  the  said  exhibit  and  therefore, 
under  the  rule  recently  laid  down  by  this 
court  in  the  case  of  Davis  v.  Davis,  23  S.  D. 
— ,  124  N.  W.  715,  the  said  record  was  inad- 
missible for  any  purpose.  It  will  be  under- 
stood that  this  holding  would,  in  no  manner, 
prevmt  the  party  who  filled  out  stich  stub 
from  using  the  same  as  a  memorandum  from 


which  to  refresh  his  recollection,  bat  that 
was  not  the  use  attempted  to  t>e  made  of  it 
in  this  case.  Moreover,  an  examination  of 
such  exhibit  shows  that  it  does  not  purport 
to  give  the  period  for  which  license  was  to  is- 
sue, and  although  it  is  dated  July  14,  1906,  if 
any  presumption  or  inference  was  .  to  be 
drawn  therefrom.  It  certainly  should  be  that 
such  money  was  received  to  cover  that  por- 
tion of  tbe  year  for  which  the  treasurer  had 
a  right  to  receive  the  said  payment  of  $200 
stated  in  such  exldbit  which  period  would 
be  the  last  six  montlis  of  said  license  year, 
being  the  six  montlis  ending  June  30,  1907. 

Over  proper  objections  interposed  by  the 
appellant,  the  state  was  allowed  to  introduce 
the  testimony  of  the  then  county  auditor, 
who  identified  a  certain  exhibit,  and  testified 
that  it  was  a  duplicate  receipt  for  the  pay- 
ment of  license  money,  and  was  filed  in  his 
office  by  tbe  treasurer.  He  further  testified, 
over  objection,  that  tbe  treasurer  did  file  in 
his  office  the  duplicate  of  the  receipts  for  the 
payment  of  license  money,  and  that  said  ex- 
hibit was  the  last  receipt  filed  in  his  office 
issued  to  the  appellant  herein;  then,  over  ob- 
jection, such  exhibit  was  offered  and  received 
in  evidence.  It  was,  in  form,  such  a  receipt 
as  should  have  been  issued  by  the  treasurer 
to  the  appellant,  and  purported  to  be  a  re- 
ceipt for  license  money  received  for  a  license 
to  sell  liquors  during  a  period  ending  Decem- 
ber 81,  1906.  The  rulings  of  the  court  In  re- 
lation to  the  evidence  concerning  this  receipt 
and  its  introduction  in  evidence  were  clearly 
erroneous  under  the  ruling  in  the  case  of  Da- 
vis V.  Davis,  supra,  there  being  no  provision 
In  our  law  requiring  the  filing  of  any  such 
duplicate  receipt  in  the  office  of  the  county 
auditor;  and,  while  this  receipt  might  have 
been  received  In  evidence  In  absence  of  the 
best  evidence,  to  wit  the  receipt  which  the 
statute  requires  the  treasurer  to  give  to  the 
party  paying  such  license  money,  yet  It  could 
only  have  been  bo  received  after  proper 
foundation  was  laid  by  the  evidence  of  a 
qualified  witness,  and  in  this  case  no  attempt 
was  made  to  lay  such  foundation. 

The  evidence  of  the  two  witnesses  above  re- 
ferred to,  and  of  the  said  exhibits,  was  prac- 
tically the  entire  evidence  of  the  state  sus- 
taining the  claim  that  the  appellant  did  not 
have  a  license  at  the  time  of  the  alleged  sale, 
and  the  said  errors  of  the  court  in  admitting 
such  evidence  were  clearly  prejudicial.  The 
statute  of  this  state,  in  section  875,  Bey.  PoL 
Code,  directing  the  treasurer  to  keep  ac- 
counts of  all  moneys  received,  appears  to  be 
the  only  record  required  by  law  to  be  kept  in 
the  treasurer's  office  concerning  the  payment 
of  license  money;  while  the  only  record  to 
be  filed  in  tbe  auditor's  office  is  the  monthly 
report  of  the  treasurer  provided  for  by  sec- 
tion 2842,  Rev.  Pol.  Code,  being  one  of  the 
sections  of  the  said  intoxicating  liquor  law. 

The  Judgment  of  the  trial  court  and  the 
order  denying  a  new  trial  are  reversed. 
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OLSON  T.  RTDL. 

(Suprem*  Court  of  South  Dakota.    April  6, 
1910.) 

L  ArrxAL  Air D  Bbbob  ((  lOM*)  —  Bjcvisw  — 

AlfOURT  OF   Vebdiot. 

In  an  action  for  breach  of  a  contract  to 
boy,  there  being  a  conflict  in  the  evidence,  the 
sum  to  be  awarded  ia  nroperly  for  the  jury,  and 
itB  verdict  cannot  be  disturbed  by  the  Supreme 
Court,  especially  where  the  error,  if  any,  is  in 
favor  of  the  buyer. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Enror^  Cent  Dig.  |$  8944-8947;    Dec.  Dig.  { 

2.  Appkai.  ard  EiBbob   (f  1078*)  —  Assxon- 

ICENTS  or  E]BBOB— Abanoomicknt. 
An  assignment  of  error  may  he  regarded  as 
abandoned,  where  not  argued  either  in  appel- 
lant's brief  or  orally. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  Si  4256-4261;    Dec  Dig.  I 

3.  Sales  (i  384*)— Bbeaoh  of  Contbact  to 
Buy  — BxPKHSK  in  Cabbtino  Pbopebtt  to 
Mabket. 

Under  Civ.  Code,  {  2303,  anbd.  2,  defining 
the  measure  of  damages  for  breach  of  an  agree- 
ment to  buy  to  be  the  excess  due  from  the 
bnyer  under  the  contract  over  the  value  to  the 
aelier,  with  the  excess  of  the  expense  incur- 
red in  carrying  the  property  to  market  over 
what  would  have  been  incurred  had  the  buyer 
accepted  it,  expense  incurred  in  shipping  cat- 
tle to  a  market  was  properly  submitted  as  asr 
element  of  damage  in  an  action  for  breach  ofan 
agreement  to  buy  them.  y 

[Ed.  Note.— For  other  cases,  see  SaXeii.  Cent 
Dig.  §§  1098-1107;    Dec.  Dig.  S  3^!*] 

4.  SaI/Es  (S  382*)— Bbeach  of  Aqbeemsnt  to 
But — Measube  of  Damage*; 

In  an  action  for  brea<;ao'f  an  agreement 
to  buy  cattle,  it  was  compj^tent  to  consider  the 
net  amount  received  by  die  seller  at  a  sale  on 
the  nearest  available  m£iket,  as  well  as  the 
value  9f  the  cattle  at/te  place  of  delivery,  to 
determine  the  seller's.^amages. 

^^  ^^•~K'"  "Jter  cases,  see  Sales,  Cent 
S  10G6;   Dec.  |5ig.  j  382.*] 
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Appeal  tntD 
Action  by 
Rydl.    From 
order  deny 
Affirmed. 
T.  H. 


•Wll, 

'  %urc 


Tcult  Court,  Beadle  County. 

A.  Olson  against  Frank  L. 

'judgment  for  defendant  and  an 

a  new  trial,  plaintiff  appeals. 

,  for  appellant    Gardner,  Fair- 
bank  &  <5!iurchiU,  for  respondent    ' 

CO^Qj^^  J      rpj,(g  jg  j^j,  appeal  by  the 

plaim^  from  a  Judgment  entered  in  favor  of 

®  defendant,  and  from  the  order  denying  a 

'^^'ftrlal.    The  action  was  Instituted  by  the 

'^•itlff  to  recover  $100  alleged  to  liave  been 

*^nced  by  him  to  the  defendant,  and  $300 

^^lages  sustained  by  him  by  reason  of  the 

r5ach  of  the  following  contract:    "Oct  7th, 

**r7.    I  hereby  agree  to  deliver  to  A.  A.  01- 

~ri  60  head  of  steers  on  the  first  day  of  Jan- 

*ry,  1908,  at  4  cente  per  pound,  and  agree  to 

bim  pick  them  out  of  my  berd  of  cattle 


r 


^itbln  one  week  from  date.    I  hereby  agree 
feed  these  cattle  corn  at  least  once  a  day 
'd  put  tbem  in  good  condition  for  market. 


oa  same.  [Signed!  A.  A.  Olson.  Frank  L. 
Rydl."  Tbe  defendant  In  bis  answer  admitted 
the  making  of  the  contract  and  receipt  of  the 
$100,  that  tbe  live  stodi  was  selected  by  the 
plaintiff,  and  defendant  denied  each  and  all 
of  the  other  allegations  of  tiie  complaint 
Tbe  defendant  for  a  counterclaim  alleges  that 
he  had  fully  compiled  with  all  tbe  terms  of 
the  contract  to  be  by  him  performed,  and  on 
January  1,  1908,  be  notlBed  the  plaintiff  that 
be  was  ready  to  deliver  tbe  said  live  stodc  In 
accordance  with  said  contract;  that  plaintiff 
refused  to  accept  tbem,  and  Informed  the  de- 
fendant tiiat  he  would  not  carry  out  the  terms 
of  said  contract ;  that  the  defendant  thereup- 
on shipped  the  said  cattle  to  the  Chicago  mar- 
ket, for  which  he  received  net  $1,826.21,  which 
was  tbe  market  value  of  said  live  stock  at 
Huron  on  tbe  Ist  day  of  January,  1908 ;  that 
the  said  live  stock  on  tbe  4th  of  January, 
1906,  at  tbe  Huron  stockyards,  weighed  48,- 
S20  pounds;  and  that  at  4  cents  per  pound 
said  live  stock  would  have  t)een  of  tbe  value, 
under  the  terms  of  said  contract,  of  $1,940.- 
80;  that  tbe  aifferenee  between  tbe  contract 
price  of  uald  cattle  and  tbe  market  price  of 
said  cattle  on  the  1st  day  of  January  was 
$^.59;  that  the  defendant  Incurred  expenses 
in  attending  said  cattle  to  market  in  the  sum 
of  $53,  and  he  prays  Judgment  for  $667.92 
against  tbe  plaintiff,  with  Interest  from  Jan- 
uary 1,  1908,  and  tbe  costs  of  tbe  action,  lees 
the  $100  paid  to  him  by  tbe  plaintiff.  To  this 
counterclaim  the  plaintiff  replied,  denying 
certain  allegations  therein  contained.  The 
trial  was  had  to  the  court  and  a  Jury,  and 
tbe  Jury  returned  a  verdict  In  favor  of  the 
defendant  for  the  sum  of  $254.72. 

The  plaintiff  in  his  brief  claims  that  the 
record  presents  two  questions  for  considera- 
tion, viz.:  "(1)  Was  the  difference  between 
the  contract  price  of  4  cents  per  pound  and 
the  amount  realized  on  tbe  sale  in  Chicago 
tbe  true  measure  of  defendant's  damage?  (2) 
Can  the  verdict  for  $254.72,  which  does  not 
respond  to  the  measure  of  damages  as  laid 
down  by  the  court  In  its  charge  to  tbe  Jury, 
be  sustained?"  It  Is  claimed  by  the  appel- 
lant that  the  evidence  shows  that  the  cattle 
weighed  at  Huron  48,520  pounds;  that  tbe 
contract  price  was  4  cents  per  pound,  and, 
had  plaintiff  taken  tbe  cattle,  defendant 
would  have  been  entitled  to  $1,940.80  less  the 
$100  received  by  him;  and  that  defendant,  in 
fact,  received  net  for  the  shipment  to  Chicago 
$1,326.21. 

It  Is  contended  by  the  appellant  that  tbe 
defendant's  measure  of  damages  is  determin- 
ed by  section  2303  of  tbe  Civil  Code,  which 
provides  as  follows:  "Tbe  detriment  caused 
by  the  breach  of  a  buyer's  agreement  to  ac- 
cept and  pay  for  personal  property,  the  title 
to  which  is  not  vested  in  him,  is  deemed  to 
be:  (1)  If  the  property  has  been  resold,  pur- 
suant to  section  2151,  tbe  excess,  If  any,  of 


^d  I  hereby  acknowledge  paymmt  of  $100.00 
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the  amount  doe  from  the  buyer,  under  the 
contract,  over  tbe  net  proceeds  of  the  re- 
sale; or  (29  if  the  property  has  not  been  re- 
sold in  the  manner  prescribed  by  section  2151, 
the  excess,  if  any,  of  the  amount  due  from 
the  buyer,  under  the  contract,  over  the  value 
to  the  seller,  together  with  the  excess,  if  any, 
of  the  expenses,  properly  incurred  in  carrying 
the  property  to  maiicet,  over  those  which 
would  have  been  incurred  for  the  carriage 
thereof,  if  the  buyer  had  accepted  It"    Sec- 
tion 2151  of  the  Civil  Code  reads  as  follows: 
"One  who  sella  personal  property  has  a  spe- 
cial lien  thereon,  dependent  on  possession  for 
its  price,  if  it  is  in  his  possession  when  the 
price  becomes  payable;  and  may  enforce  his 
lien  in  like  manner  as  if  the  property  was 
pledged  to  him  for  the  price."    And  section 
2324  reads  as  foBows:    "In  estimating  dam- 
ages the  value  of  ptroperty,  to  a  seller  thereof, 
is  deemed  to  be  the  jp^rice  which  he  could  hare 
obtained  therefor  in  the  market  nearest  to  the 
place  at  whi<^  it  ahouI)l.have  been  accepted 
by  the  buyer,  and  at  sufeth  time  after  the 
breach  of  the  contract  as  woufiJ  have  sufficed, 
with  reasonable  diligence,  for  the^is^er  to  ef- 
fect a  resale."    It  is  conceded  that  .^fend- 
ant's  lien  upon  the  property  was  not  enf^KC^ 
in  a  manner  provided  for  by  section  2151,  con 
sequently  the  first  Bubdivlsion  of  section  2303 
Is  not  applicable  to  the  case  at  bar.   It  will  be 
noticed  that,  under  subdivision  2  of  section 
2303,  it  Is  provided  that,  If  the  property  has 
not  been  resold  in  the  manner  prescribed  In 
the  section  referred  to,  the  excess,  If  any,  of 
the  amount  due  from  the  buyer  under  the  con- 
tract, over  and  above  the  value  to  the  seller, 
together  with  the  excess,  if  any,  of  expenses 
properly  Incurred  In  carrying  the  property  to 
market,  over  those  which  would  have  been  In- 
curred for  the  carriage  thereof,  If  the  buyer 
had  accepted  the  property,  constitutes  the 
measure  of  the  damages.    There  was  a  con- 
flict in  the  evidence  as  to  the  value  of  the 
live  stock  in  controversy  in  the  market  at 
Huron,  and  there  was  evidence  tending  to 
prove  that  Chicago  was  the  nearest  available 
market  for  that  class  of  property.    The  evi- 
dence Is  quite  voluminotiB,  and  no  useful  pur- 
■pose  would  be  served  by  reproducing  it  in  this 
opinion.    It  is  sufficient  to  say  that  the  evi- 
dence tended  to  prove  that  on  the  1st  day  of 
January,  1908,  the  live  stock,  in  the  condition 
in  which  it  was  shown  to  be,  wa*  worth  in 
the  Huron  market  between  3  and  4  cents  per 
pound,  and,  there  being  a  conflict  in  the  evi- 
dence as  to  the  precise  value  of  the  property 
in  the  Huron  maiiiet,  it  was  within  the  prov- 
ince of  the  jury  to  determine  the  value. 

It  Is  contended  by  the  respondent  that  It 
was  not  necessary  that  the  Jury  should  have 
selected  the  testimony  of  any  one  witness, 
and  returned  a  verdict  in  exact  accordance 
with  such  testimony;  nor  need  the  verdict 
correspond  to  any  testimony  with  absolute 
mathematical  accuracy,  that  the  Jury  had  be- 
fore them  a  complete  description  of  the  live 
stock,  and  the  testimony  of  various  witness- 


es as  to  its  market  valn«,  and  ttoia  all  this 
testimony  it  was  the  province  of  the  Jury  to 
determine  what  the  actual  market  value  of 
the  property  was.    We  are  of  the  opinion  that 
the  respondent  Is  right  in  this  contoition.    It 
appears  from  the  undisputed  evidence  that 
the  stock  at  the  time  of  its  shipment  at  Hu- 
ron weighed  48,520  pouods,  and  that  the  con- 
tract price  the  defendant  should  have  receiv- 
ed was  $1,940.80;  but,  assuming  that  the  live 
stock  at  Huron  was  of  the  value  of  $3.25  per 
hundred  pounds,  it  was  worth  $1,576.90,  mak- 
ing defendant's  damages  by  reason  of  the  re- 
fusal of  plalntur  to  accept  and  pay  for  the 
cattle,  $364.10,  and,  deducting  from  this  the 
$100  received  by  the  defendant,  a  balance  of 
$264.10  would  be  due  the  defendant,  which 
was  substantially  the  amount  arrived  at  by 
the  Jury.    There  being  a  conflict  In  the  evi- 
dence, the  sum  awarded  to  the  defendant  wss 
properly  for  the  Jury  to  determine,  and  their 
verdict  cannot  properly  be  disturbed  by  this 
court    Especially  Is  this  so  where  the  only 
error.  If  there  was  any,  of  the  Jury,  was  in 
favor  of  the  plaintiff,  in  that  they  failed  U> 
give  the  defendant  a  verdict  for  the  sum  for 
which  It  might  have  been  given  under  the 
evidence  in  the  case. 
The  first  seven  assignments  of  error  we^ 
regard  as  abandoned,  as  the  learned 
counselor  the  appellant  has  not  argued  ei- 
ther ofm^pse  assignments,  either  in  his  brief 
or  orallyTTEkJie  eighth  assignment  of  error  Is: 
"The  court  eli£^  ^  submitting  to  the  Jury 
the  expoise  tncSlF^  *>y  defendant  in  ship- 
ping the  catUe  to\p^*«^8°  ^  *"  element  of 
damages  In  this  a**"*^"     Clearly  this  as- 
signment is  untenableJv^"'"  *^^  reason  that  by 
subdivision  2  of  sectlo*  2303  it  Is  provided 
that,  if  the  property  ha\"«>^  •>««»  "^^old  In 
the  manner  prescribed  bjl  ^^"•'^  2161,  the 
excess,  if  any,  of  the  amo!^*  ^^^  '">'°  ^^ 
buyer  under  the  contract  o^  *^^  ^"'"^  '* 
the  seller,  together  with  the  e\*^  ^  ^'^'  *•' 
the  expenses  pr<yperly  incurred  Vf*"^*"*  *'j* 
property  to  market  over  those  V'*'*  ^     , 
have  been  incurred  for  the  carrlj^  thereor. 
If  the  buyer  had  accepted  it  jg  jKeco'erable 
by  the  pftrty  claiming  a  breach  o?V*^^  '^^' 
tract    And  by  the  ninth  assignmeatvf  *"""^ 
It  is  claimed  that  the  court  erred  InV*"""' 
ting  to  the  Jury  as  a  measure  of  da  ma^  .  n, 
difference  between  the  contract  price  ai!.  ?* 
net  proceeds  received  by  defendant  fo*  ,  * 
sale  of  the  cattle  in  Chicago.    The  court  a«« 
ted  in  evidence  the  report  of  sale  of  the     * 
stock  in  Chicago,  together  with  the  evid(^ 
of  the  value  of  the  same  in  Huron,   for  iT 
purpose  of  enabling  the  Jury  to  determlue  if 
price  of  the  stock  per  pound  on  the  1st? 
January,  the  time  the  plaintiff  had  stipuirf 
ed  to  receive  the  same  from  the  defenda 
One  witness  who  was  shown  by  his  testimo* 
to  be  a  large  dealer  and  shipper  of  live  Bt< 
testified  that  the  price  of  live  stock  in  Hu  * 
was  usually  determined  by  the  price  of  s  * 
Uar  live  stock  in  Chicago,  less  75  cents  * 
hundred  pounds,  expenses  for  freight    c(* 


Digitized  by 


Lioogle    I 


S.D.) 


SMITH  T.  CLEAVER. 


689 


11 

'.0 

a' 

he 

rid< 

'or 

me 

IBt 

;lpui 
jndii 
tunc 

estt 
flu 

of  9' 

its  . 

t,  "^ 


nii!>slou8,  etc.,  and  there  was  also  evidence 
tending  to  prove  that  Chicago  was  the  near- 
est available  market  for  the  sale  of  the  num- 
ber of  live  stock  q>eclfled  In  the  contract 
We  are  of  the  opinion,  therefore,  that  the 
court  committed  no  error  in  admitting  in  evi- 
dence the  report  of  the  sale  of  the  live  stock 
in  Chicago,  which  it  was  stipulated  by  the 
parties  was  sufficiently  authenticated,  and 
that  it  was  competent  for  the  Jury  to  take 
into  consideration  the  net  amount  received 
by  the  defendant  on  the  Chicago  market,  as 
well  as  the  value  of  the  same  at  Huron,  for 
the  purpose  of  determining  the  amount  of  de- 
fendant's damages,  but  the  court  in  its  In* 
structlons  to  the  Jury  did  not  Umit  them  In 
finding  their  verdict  to  the  value  of  the  live 
stock  as  reported  by  the  sale  In  Chicago,  but 
left  them  from  all  the  evidence  to  determine 
the  amount  of  damages  the  defendant  bad 
sustained  by  reason  of  the  failure  of  the 
plaintiff  to  accept  the  live  stock  under  the 
contract  Sutherland  on  Damages  (Sd  Ed.) 
{  647;  Ingram  v.  Wackemagd,  83  Iowa,  82, 
48  N.  W.  99a 

It  Is  contended  by  the  appellant  that,  where 
the  vendor  retains  the  property  without  a 
sale  according  to  law,  It  is  Immaterial  wheth- 
er he  keeps  the  property  or  sells  It  When 
the  defendant  tendered  the  cattle  on  January 
1st  at  Huron,  and  the  plalntlfl  refused  to  ac- 
cept them,  the  rights  of  the  parties  were  then 
fixed,  and  no  subsequent  act  of  sale  of  the 
property,  except  a  sale  In  accordance  with 
the  statute,  would  alter  or  prejudice  the 
rights  of  either  party.  If  defendant  had  tak- 
en bis  cattle  back  to  his  farm,  his  right  to 
damages  would  have  been  as  complete  as 
when  he  sold  the  cattle  In  Chicago.  This 
proposition  may  be  conceded,  but  it  does  not. 
In  our  view  of  the  case,  change  the  relative 
rights  of  the  parties.  In  case  the  defendant 
had  not  disposed  of  his  property,  but  had  re- 
tained It  the  provisions  of  section  2293  of 
the  ClTll  Code  would  have  probably  been  ap- 
plicable, which  provides :  "For  the  breach  of 
an  obligation  arising  from  contract  the  meas- 
ure of  damages,  except  where  otherwise  ex- 
pressly provided  by  this  Code,  is  the  amount 
which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused 
thereby,  or  which,  in  the  ordinary  course  of 
things,  would  be  likely  to  result  therefrom. 
No  damages  can  be  recovered  for  a  breach  of 
contract  which  are  not  clearly  ascertainable 
in  both  their  nature  and  their  origin."  But 
subdivision  2,  before  referred  to,  seems  to 
contemplate  that  the  seller,  after  the  buyer 
has  refused  to  accept  the  property,  will  dis- 
pose of  it  in  the  market,  for  It  will  be  noticed 
that  he  is  entitled  to  recover,  not  only  the  ex- 
cess In  the  amount  but  the  expenses  prop- 
erly incurred  in  carrying  the  property  to  mar- 
ket. The  case  of  Stanford  v.  McOlll,  6  N. 
I>.  578,  72  N.  W.  938,  88  L.  K.  A.  7«),  cited 
by  the  appellant,  Is  not  In  point  for  the  rea- . 


son  that  in  that  case  there  was  no  evidence 
proving  or  tending  to  prove  the  value  of  the 
property  at  Kelso,  the  place  of  delivery.  In 
the  case  at  bar,  however,  there  was  evidence 
proving  or  tending  to  prove  the  value  of  the 
property  at  Huron  the  assumed  place  of  de- 
livery. 

Our  conclusion,  therefore,  is  that  the  Jury 
necessarily  found  by  their  verdict  that  the 
defendant  had  compiled  with  the  terms  of 
his  contract ;  that  the  plaintiff  had  failed  to 
comply  with  the  contract  on  his  part ;  that 
the  Jury  by  their  verdict  have  determined  the 
amount  of  damages  which  the  defendant  has 
sustained ;  and  that  there  is  ample  evidence 
in  the  record  to  support  the  verdict  In  our 
opinion  the  court  in  its  charge  fully  and  fair- 
ly presented  the  case  to  the  Jury. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  and  order  denying 
a  new  trial  are  affirmed. 

WHITING,  P.  J.,  taking  no  part  in  the  de- 
cision. 


SMITH  V.  CLEAVER  et  al. 

(Supreme  Court  of  South  Dakota.     April  2fi, 
1910.) 

1.  Tbial  (t  8d5*)— Trial  bt  Cotriti— Fikd- 

IHOB  OF  FACT— SUFFICIENCT. 

Bindings  by  the  court  as  to  the  ultlmatp 
facts  are  sufficient,  and  are  not  required  as  t» 
those  facts  which  are  evidentiary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  931 ;   Dec.  Dig.  |  895.*] 

2.  FBAI3DUI.ENT      CONVETANOES      (8      164*)   — 

WiTHHOLDiKo  Deed  raou  Recobd. 

The  doctrine  of  constructive  fraud  as  ap- 
plied to  a  merely  negligent  failure  of  a  grantee 
to  record  his  conveyance  does  pot  render  the 
deed  itself  void,  but  only  estops  the  grantee 
from  claiming  liis  rights  under  the  deed,  to  the 
prejudice  of  creditors  of  grantor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  iS  485-492;   Dec  Dig. 

3.  FRAUOTn.ERT  COirvETARCES  (1  154*)— WlTH- 

HOLDiNo  Deed  fbou  Rxoobi>— FxAiTDtJUCRT 

Intent. 

In  the  absence  of  an  actually  fraudulent 
Intent  the  withholding  from  tecora  or  conceal- 
ment of  a  deed  does  not  render  the  deed  itself 
fraudulent  or  void,  but  it  must  have  been  with-, 
held  with  fraudulent  intent  to  asslBt  the  gran- 
tor to  hinder,  delay,  or  defraud  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Si  485-492;  Dec.  Dig. 
f  154.*] 

4.  Fbaudulewt  CONVBTAnoES  a  164*)— WlTH- 
HOLDiNo  Deed  from  Recobd  —  Gonbtruc- 
nvE  Fraud. 

A  KroEsly  careless  or  negligent  concealment 
or  withholding  of  a  deed  from  record,  with  no 
intent  to  defraud,  may  give  the  grantor  a  fic- 
titious credit,  and  minlead  those  who  actually 
extend  credit  on  his  apparent  title,  and,  in  such 
case,  the  grantee  would  be  guilty  of  construc- 
tive fraud  in  attempting  to  assert  his  title 
against  such  creditors,  and  would  be  estopped 
by  his  negligence  to  do  so  to  their  prejudice. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |g  485-492;   Dec.  Dig. 
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5.  Ebioppk.  (i  110*)— Nkoxssitt  ot  Pi.ea.d- 

IHO. 

An  eatoppel,  to  be  aTailable,  must  be 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig-  {  300;  De<!.  Dig.  {  110.*] 

6.  Estoppel  (I  M*)  —  Nbcessitt  or  Pbeju- 

DICE. 

To  constitute  an  estoppel,  it  la  not  suffi- 
cient that  the  language,  acts,  or  conduct  of  one 
might  have  misled  another,  to  his  prejudice: 
but  such  person  must  have  been  in  fact  misled 
or  induced  to  do  something  he  would  not  other- 
wise have  done. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  5  142;  Dec.  Dig.  i  56.*] 

Appeal  from  Circuit  Court,  Beadle  Count;. 

Action  by  Jennie  B.  Smith  against  Jobn 
A.  Cleaver  and  otbers.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  new  tri- 
al, defendants  appeal.    Affirmed. 

Henry  O.  Hinckley  and  W.  A.  Lynch,  for 
appellants.  Sterling  &  Clark  and  Cratrford, 
Taylor  &  Fairbank,  for  reqiondent 

SMITH,  J.  This  is  an  appeal  from  a  Judg- 
ment for  plaintiff  and  from  an  order  over- 
ruling defendant's  motion  for  a  new  triaL 
The  action  Is  on  the  equity  side  of  the  court; 
the  plaintiff  seeking  relief  against  the  de- 
fendants Cleaver  and  Lapler  and  one  Chas. 
E.  Young,  as  sheriff  of  Beadle  county.  Plain- 
tiff seeks  to  enjoin  the  sale  of  a  certain  quar- 
ter section  of  land  under  an  execution  issued 
upon  a  Judgment  In  favor  of  Cleaver  and 
Lapler  against  F.  M.  Smith,  her  husband. 
The  action  was  tried  by  the  court,  who  made 
findings  of  fact  and  conclusions  of  law,  and 
entered  a  Judgment  awarding  plaintiff  the 
relief  prayed  for.  The  assignments  of  error 
are  very  numerous,  a  large  number  of  them 
relating  to  rulings  by  the  trial  court  on  ques- 
tions of  evidence.  We  have  given  these  va- 
rious rulings  careful  consideration,  and  are 
of  opinion  that  none  of  them  are  prejudicial 
to  appellants'  rights  or  would  warrant  a  re- 
versal of  the  case.  A  review  of  the  several 
rulings  would  serve  no  useful  purpose,  and 
we  shall  not  attempt  it  The  other  questions 
presented  relate  to  the  refusal  of  the  court 
to  make  findings  requested  by  appellants,  and 
also  the  alleged  failure  of  the  court  In  the 
findings  adopted  to  cover  material  issues. 

The  complaint  alleges,  in  substance:  That 
the  defendants  Cleaver  and  Lapier  were  part- 
ners doing  business  under  the  firm  name  of 
Cleaver  &  Lapler,  and  that  the  defendant 
Chas.  E.  lonng  was  sheriff  of  Beadle  county. 
That  on  the  18th  day  of  March,  1907,  In  an 
action  In  the  circuit  court  of  Beadle  county, 
the  defendants  Cleaver  and  Lapier  recovered 
against  F.  M.  Smith,  husband  of  plaintiff,  a 
Judgment  In  the  sum  of  $872.94.  That  on  the 
15th  day  of  October,  1907,  an  execution  was 
Issued  upon  said  Judgment  and  delivered  to 
the  defendant  Young  as  sheriff,  which  was 
levied  upon  a  certain  quarter  section  of  land, 
which  is  the  property  of  the  plaintiff  and 


has  given  notice  of  the  sate  of  aald  property 
March  19,  1907.  Plaintiff  speciflcally  al- 
leges that  said  F.  M.  Smith  was  not  at  the 
time  of  the  entry  of  sold  Judgment  nor  at 
the  time  of  such  levy  and  notice,  and  never 
was,  the  owner  of  said  quarter  section  of 
land;  that  plaintiff  is  and  was  at  the  time 
of  said  levy  and  Judgment,  and  for  a  long 
time  prior  thereto,  the  owner  in  fee  simple 
of  said  land;  and  that  the  Judgment  against 
F.  M.  Smith  is  not  a  lien  upon  same,  and 
that  the  defendant  Young  as  sheriff  is  with- 
out right  or  authority  to  levy  upon  or  sell 
the  same.  Plaintiff  further  alleges  that  she 
became  the  owner  of  said  land  about  the  2d 
day  of  July,  1901,  by  purchase  from  one  Al- 
exander, and  that  her  purchase  was  made  in 
good  faith  for  a  consideration  paid  by  her 
out  of  her  own  money,  and  that  title  thereto 
was  taken  In  the  name  of  said  F.  M.  Smith 
by  a  deed,  which  was  recorded  in  the  office 
of  the  register  of  deeds  of  said  county  on 
August  19,  1901.  Plaintiff  further  alleges 
that  on  the  17th  day  of  September,  1901,  the 
said  F.  M.  Smith  by  a  warranty  deed  duly 
transferred  the  land  levied  npon,  together 
with  other  lands,  to  this  plaintiff,  and  that 
said  conveyance  was  duly  made  pursuant  to 
the  original  understanding  between  her  hus- 
band and  herself  that  all  of  said  property  be- 
longed to  her;  that  the  deed  from  said  F.  M. 
Smith  to  plaintiff  was  recorded  in  Beadle 
county  on  the  15th  day  of  September,  1907, 
long  prior  to  the  Judgment  of  Cleaver  and 
Lapler  against  the  said  F.  M.  Smith;  and 
that  the  delay  in  recording  said  deed  was 
due  wholly  to  forgetfuiness  and  inadvert- 
ence on  her  part  Plaintiff  further  alleges 
that,  unless  restrained  by  an  order  of  the 
court,  defendant  Young  will  sell  said  prem- 
ises for  the  purpose  of  satisfying  said  Judg- 
ment and  execution  against  F.  M.  Smith,  and 
that  such  sale  will  cause  Irreparable  loss  to 
the  plaintiff  and  create  a  cloud  upon  her  ti- 
tle, and  that  she  has  no  adequate  remedy  at 
law.  Plaintiff  demands  Judgment  that  the 
defendants  have  no  authority  to  cause  said 
premises  to  be  sold  in  satisfaction  of  said 
Judgment  for  an  order  and  judgment;  that 
the  defendants  and  each  of  them  be  eojoined 
and  restrained  from  selling  said  pronlsee; 
and  that  the  title  of  plaintiff  be  quieted 
against  any  and  all  claims  of  defendants 
Cleaver  and  Lapier;  also  for  general  reUef. 
Defendants  by  their  answer  admit  the  Is- 
suance and  levy  of  the  execution  upon  the 
lands  described  In  the  complaint,  but  deny 
that  pUlntlff  is  the  owner  of  said  land  or 
has  any  title  thereto,  or  that  she  was  ever 
the  owner  thereof,  but  allege  that  her  hus- 
band, said  F.  M.  Smith,  is  and  was  at  all 
times  mentioned  the  lawful  and  rightful  own- 
er thereof,  deny  that  the  plaintiff  paid  for 
said  lands  out  of  her  own  money,  but  allege 
that  the  deed  from  the  said  F.  M.  Smith  to 


•Fw  etber  omm  in  samt  topie  and  aectlon  NtWBBR  la  Deo.  *  Am.  Digs.  1M7  to  date,  *  Repertar  Ind«x«a 


Digitized  by 


Lioogle 


S.D.) 


8UITH  T.  CLEAVEB. 


591 


plaintiff  was  executed  and  placed  of  record 
with  tbe  sole  Intent  of  defrauding,  hinder- 
ing, and  delaying  the  creditors  of  plaintiff's 
husband,  and  more  especially  the  defendants 
Cleaver  &  Lapier  In  the  collection  of  their 
Judgment  against  the  said  F.  M.  Smith.  De- 
fendants further  allege  that  the  said  F.  M. 
Smith  early  In  1901  purchased  with  his  own 
money  a  tract  of  land  In  Beadle  county,  ag- 
gregating more  than  1,200  acres,  for  a  con- 
sideration of  about  $12,000,  and  that  the 
land  described  In  the  complaint  Is  part  of 
the  land  BO  purchased;  that  title  to  all  of 
said  land  was  taken  In  the  name  of  F.  M. 
Smith,  and  the  deeds  therefor  placed  of  rec- 
ord In  Beadle  county;  that  the  title  to  said 
lands  remained  In  F.  M.  Smith,  until  August 
8,  1906,  when  there  was  filed  for  record  a 
deed  from  him  and  the  plaintiff  bis  wife  to 
one  Einnenga  for  800  acres  of  said  land, 
which  lands  defendants  Cleaver  and  Lapier 
had  sold  to  said  Einnenga  under  a  written 
contract  with  F.  M.  Smith,  In  wblch  said 
Smith  represented  and  alleged  himself  to  be 
the  owner  of  said  800  acres;  that  on  Febru- 
ary 15,  1907,  said  Smith  caused  to  be  filed 
for  record  in  the  register  of  deeds  ofilce  a 
deed  from  himself  to  bis  wife,  purporting  to 
have  been  executed  December  7,  1901,  of 
said  800  acres,  also  a  deed  of  other  lands,  In- 
cluding the  land  described  In  plaintlfTs  com- 
plaint, for  a  consideration  of  $9,800;  that 
on  February  15,  1907,  there  was  filed  for  rec- 
ord In  said  office  another  deed  from  said  F. 
M.  Smith  to  plaintiff  conveying  other  lands; 
that  the  two  conveyances  last  above  men- 
tioned were  fraudulent  and  void.  Defend- 
ants allege  that  upon  said  sale  of  80O  acres 
said  Ennenga  executed  and  delivered  to  said 
F.  M.  Smith  notes  and  mortgage  to  secure 
a  large  amount  of  the  unpaid  purchase  price 
thereof,  which  on  February  15,  1907,  he  as- 
signed to  the  plaintiff,  which  assignment 
was  fraudulent,  and  made  with  intent  to 
cheat  and  defraud  credftors  of  said  F.  M. 
Smith,  and  particularly  the  defendants  Cleav- 
er and  Lapier,  all  of  wblch  plaintiff  well 
knew.  Defendants  further  allege  that  said  F. 
M.  Smith  caiised  the  said  lands  to  be  stocked 
with  cattle  and  other  stock,  and  cultivated 
portions  thereof,  and  exercised  full  and  com- 
plete ownership  over  all  of  said  lands;  that 
he  made  leases  thereof  In  his  own  name,  dis- 
posed of  the  products  of  said  land  and  the 
stock  raised  thereon  as  bis  own  property,  and 
that  during  all  of  said  time  plaintiff,  his  wife, 
was  living  at  Vermilion  In  said  state,  and 
in  no  manner,  either  by  word  or  deed,  claim- 
ed or  represented  herself  to  be  the  owner  of 
said  land  or  any  part  thereof,  and  allowed 
her  husband  to  hold  himself  out  to  these  de- 
fendants and  the  public  as  owner  of  said 
lands.  Including  the  land  referred  to  in  the 
complaint;  that  on  February  28,  1906,  said 
F.  M.  Smith  entered  into  a  written  contract 
with  the  defendants  Cleaver  and  Lapier  au- 
thorizing^ them  to  sell  said  800  acres,  stating 


In  said  contract  that  he  was  the  owner 
thereof;  that  defendants  sold  said  800  acres 
under  said  contract,  and  said  Smith  and  his 
wife,  the  plaintiff,  conveyed  the  same  to  de- 
fendant's buyer,  Oeorge  Ennenga;  that  said 
Smith  failed  to  pay  defendants  the  amount 
due  as  commission  for  making  said  sale;  and 
that  the  Judgment  against  said  F.  M.  Smith 
was  for  the  said  commission.  The  defend- 
ants further  allege  that  the  said  F.  M.  Smith 
on  February  28,  1906,  entered  into  another 
contract  with  Cleaver  and  Lapier  for  the  sale 
of  the  land  described  in  plaintiff's  complaint, 
wherein  he  represented  himself  to  be  the 
owner  of  said  land,  and  authorized  these  de- 
fendants to  make  sale  thereof;  that  during 
all  of  said  time  the  record  title  thereof  re- 
mained in  F.  M.  Smith,  as  plaintiff  well 
knew;  and  that  plaintiff  knew  her  husband, 
F.  M.  Smith,  had  entered  Into  said  contract, 
and  that  the  defendants  Cleaver  and  Lapier 
were  rendering  services  in  and  endeavoring 
to  sell  said  land  as  the  land  of  her  said  hus- 
band, and  knew  that  defendants  obtained 
the  purchaser  and  made  the  sale  of  said  800- 
acre  tract,  and  during  all  of  said  time  failed 
to  announce  to  the  defendants  her  ownership 
of  said  lands  or  any  portion  thereof,  and  did 
absolutely  nothing  in  the  way  of  exercising 
ownership  of  said  lands,  and  did  not  pay  the 
taxes  or  receive  tlie  proceeds  of  products 
thereon,  but  permitted  her  husband  during 
all  of  said  time  to  represent  himself  as  the 
owner  of  said  lands. 

Appellant's  proposed  findings  of  fact  which 
were  refused  by  the  court  follow  very  close- 
ly the  allegations  of  the  answer,  as  above 
set  forth.  It  will  be  observed  that  the  the- 
ory of  appellant's  answer  is  that  the  deed 
from  F.  M.  Smith  to  the  plaintiff  was  fraud- 
ulent and  without  consideration;  that  the 
lands  were  paid  for  by  him,  and  not  by  the 
wife;  that  the  deed  to  the  wife  was  fraud- 
ulently withheld  from  record  by  her;  and 
that  she  knowingly  permitted  him  to  bold 
himself  out  to  tbe  world  as  the  owner  of 
the  land.  Upon  the  issues  thus  presented 
the  trial  court  made  the  following  findings 
of  fact,  which  are  fully  sustained  by  the  evi- 
dence: 

"(1)  That  Mrs.  Jennie  B.  Smith  paid  for 
all  of  said  land  with  her  own  money.  That 
her  husband,  F.  M.  Smith,  acted  as  her 
agent,  and  negotiated  the  purchase  of  said 
land  in  Huron,  S.  D.,  while  this  plaintiff 
was  at  her  home  In  Vermilion,  Clay  county, 
S.  D.,  and  that  the  title  to  all  but  two  of 
the  nine  quarters  purchased  at  the  time  was 
taken  in  the  name  of  F.  M.  Smith  without 
the  knowledge  of  the  plaintiff,  and  the  land 
Involved  in  this  action  was  taken  In  the 
name  of  F.  M.  Smith. 

"(2)  On  the  17th  day  of  December,  1901, 
the  said  V.  M.  Smith  made,  executed,  and 
delivered  to  plaintiff  a  deed  of  all  of  the 
lands  so  purchased  by  her,  but  taken  in  his 
name,  being  sev^i  quarters  in  all,  Indud- 
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Ing  the  land  InTOlved  In  tbla  snit  Tbat, 
after  this  deed  was  delivered  to  the  plaintiff, 
she  placed  It  in  her  bank  box,  and  that  It 
remained  there  nntll  about  the  IQth  of  B>eb- 
rnai7,  1907,  when  she  sent  it  to  Huron  and 
bad  It  recorded  in  the  register  of  deeds  of- 
fice, Beadle  connty,  S.  T>.,  in  Book  154,  p. 
330.    ••    ♦ 

"(^  The  court  further  finds  that  there  was 
no  fraud  in  the  making  and  the  delivery  of  the 
deed  of  the  land  in  controversy  on  the  17tb 
day  of  December,  1901,  from  F.  M.  Smith  to 
Jennie  R  Smith,  and  that  there  was  no 
fraud  in  the  recording  of  said  deed  by  her  on 
the  15th  day  of  February,  190T;  that  ehe 
was  the  real  owner  of  said  land;  that  she 
paid  for  it  with  her  own  money,  and  bad  a 
perfect  right  to  demand,  receive,  and  record 
the  deed  for  said  land  from  F.  M.  Smith, 

"(7)  The  court  further  finds  that  Jennie  E. 
Smith  was  the  owner  in  fee  of  said  lands 
on  the  date  of  entry  of  Judgment  against  the 
eald  F.  M.  Smith,  to  wit,  the  18th  day  of 
March,  1907,  the  date  of  the  levy  of  the  ex- 
«cutlon  thereon,  and  that  the  said  F.  M. 
Smith  had  no  interest  therein." 

And  as  a  conclusion  of  law  the  court 
found:  "(S)  That  the  conveyance  of  said 
land  from  F.  H.  Smith  to  Jennie  B.  Smith 
on  the  17th  day  of  December,  1901,  was  not 
a  fraud-  upon  creditors  of  F.  M.  Smith,  but 
was  made  in  good  faith  and  for  a  valuable 
consideration."  It  will  be  observed  that 
«very  material  issue  presented  by  the  an- 
swer is  fully  covered  by  these  findings  of 
the  court 

Appdlants'  proposed  findings,  other  than 
those  covered  by  the  findings  above  quoted, 
relate  solely  to  allegations  of  matters  in  the 
answer  which  are  purely  evidentiary,  and 
not  the  ultimate,  facts.  All  these  evidentiary 
circumstances  were  received  in  evidence  by 
the  court,  and  were  doubtless  given  their 
legitimate  weight  and  effect  in  the  determi- 
nation of  the  final  and  vital  issue  of  fraud- 
ulent convieyance.  The  proposed  findings  of 
fact  which  were  refused  are  made  up  of 
numerous  details  as  to  the  conduct  of  the 
husband  and  wife  in  relation  to  the  lands. 
We  cannot  refer  to  each  of  them.  But  ap- 
pellant's proposed  finding  No.  1  illustrates 
the  character  of  the  others,  viz.,  "that  Jen- 
nie E.  Smith,  the  plaintiff.  Is  the  wife  of 
F.  M.  Smith,  and  was  his  wife  in  the  year 
1901,  and  long  prior  thereto."  The  rela- 
tionship of  these  persons  was  a  proper  nut- 
ter of  evidence,  and  had  its  bearing  upon  the 
transactions  between  them  as  affecting  the 
husband's  creditors,  but  the  oourt  was  not 
required  to  make  a  finding  as  to  such  evi- 
dentiary facts.  Findings  as  to  the  ultimate 
facts  are  sufficient  W«)ke  t.  Hall,  17  S. 
D.  806,  96  N.  W.  103.  In  the  case  of  Mc- 
Kenna  t.  Whittaker,  9  S.  D.  442,  69  N.  W. 
587,  this  court  said:  "Upon  the  trial  of  a 
question  of  fact  by  the  court,  its  decision 
must  be  given  In  writing  and  filed  with  the 
derk.     In   giving   the   decision,    the  facts 


found  and  conclusion  must  be  separately 
stated.  Laws  1893,  c.  72;  Comp.  Laws  1887. 
I  5067t  This  statute  does  not  contemplate 
a  recital  of  merely  evidential  facts,  or  tbe 
language  of  the  pleadings.  It  requires  a 
statement  of  tbe  ultimate  facts  responsive  to 
the  issue  arising  upon  the  pleadings — a  find- 
ing upon  each  material  Issue  of  fact  involved 
in  the  action.  OuII  River  Lumber  Co.  t. 
School  District  No.  39,  1  N.  D.  500,  48  N.  W. 
(27 ;  Anderson  r.  Alseth,  8  S.  D.  240,  66  K. 
W.  320;  Jandt  v.  South,  2  Dak.  46,  47  N.  W. 
779."  It  Is  apparent  that  a  proper  distinction 
exists  between  a  fact  which  is  material  un- 
der the  Issues  and  a  material  Issue  of  fact 
under  the  pleadings.  But  the  rule  requiring 
tbe  court  to  make  findings  upon  every  ma- 
terial issue  presented  by  the  pleadings  does 
not  require  the  court  to  make  findings  upon 
issues  not  raised  by  the  pleadings.  Appel- 
lants appear  to  have  abandoned  entirely  the 
allegation  in  the  answer  that  the  deed  from 
Smith  to  his  wife  was  fraudulent  in  its  In- 
ception. In  appellants'  brief  it  is  said:  "Tbe 
fraud  was  not  in  taking  title  to  said  land, 
but  In  allowing  her  title  to  remnin  concealed, 
and  In  failing  to  record  her  deed  until  aft- 
er appellants  had  rendered  their  services  In 
making  sale  of  800  acres  of  said  land  as 
the  property  of  her  husband,  all  of  which 
respondent  did.  That  she  permitted  her 
husband  to  represent  himself  as  tbe  owner 
of  said  lands,  and  thereby  obtain  credit  for 
himself,  and  by  reason  of  which  ownership 
appellants  contracted  with  him  tor  the  sale 
of  said  lands,  and  were  induced  to  render 
their  services  in  making  a  sale  thereof." 

Appellants'  further  .contention  rests  npon 
the  alleged  fraudulent  conduct  of  plaintiff  in 
concealing  and  withholding  her  deed  from 
record.  The  findings  of  the  trial  court 
which  are  sustained  by  undisputed  evidence, 
establish  the  fact  that  the  lands  referred  to 
were  purchased  with  the  wife's  money;  that 
the  deed  from  her  husband  was  made  and 
delivered  to  her  In  good  faith,  and  for  the 
sole  purpose  of  vesting  In  her  the  legal  title 
to  such  land;  and  that  her  act  lo  placing  her 
deed  of  record  was  not  for  the  purpose  of 
hindering  or  delaying  the  credltora  of  tbe 
husband,  but  because  she  was  the  real  own- 
er of  the  lands,  and  had  a  perfect  right  to 
record  the  deed.  These  findings  eliminate 
every  possible  contention  of  actual  fraud  on 
the  part  of  the  wlf&  But  the  question  re- 
mains as  to  the  effect  upon  credltora  of  the 
husband  of  tbe  neglect  or  fallura  of  the  wife 
to  place  her  deed  of  record.  The  failure  of 
an  honest  grantee  to  place  his  deed  of  record 
is  sometimes  held  to  operate  as  an  estoppel 
upon  the  grantee  in  favor  of  the  credltora 
of  the  grantor.  In  such  cases  the  estoppel 
is  founded  upon  the  negligent  conduct  of 
the  grantee,  which  is  held  to  constitute  a 
constructive  fraud  upon  the  credltora  of 
the  grantor.  A  constructive  fraud  under 
the  law  of  this  state  consists  "In  any  breach 
of  duty  which,  without  an  actual  fraudulent 
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intent,  gains  an  adTantage  to  the  person  In 
tenlt,  or  any  one  claiming  under  him  by 
mlBleadfng  another  to  hla  prejudice,  or  to  the 
prejudice  of  any  one  claiming  under  him." 
Or.  Oode,  |  1202.  But  the  doctrine  of  con- 
BtmctlTe  fraud,  as  applied  to  the  case  of 
the  merely  negligent  failure  of  a  grantee  to 
record  his  conveyance,  does  not  render  the 
deed  itself  void,  but  only  estops  the  grantee 
from  claiming  his  rights  under  the  deed,  to 
the  prejudice  of  the  creditors  of  the  grantor. 
Hence  It  is  nnlTersally  held  by  the  court 
that  -withholding  a  deed  or  mortgage  from 
record  cannot  be  deemed  fraudulent  unless 
the  grantor  or  mortgagor  is  thereby  enabled 
to  obtain  and  does  obtain  a  flctltloua  credit 
ao  Cyc.  652,  and  cases  dted.  This  class  of 
cases  should  be  clearly  distinguished  from 
those  -which  hold  that  the  intentional  with- 
holding of  a  deed  or  mortgage  from  record 
with  Intent  to  hinder,  delay,  or  defraud  the 
creditors  of  the  grantor  is  competent  evi- 
dence upon  the  question  of  actual  fraud. 
The  language  used  by  law  writers  on  this 
Sfubject  Is  not  unfreqnently  unapt,  if  not  in- 
accurate and  misleading.  In  Bump  on  Frand 
Con.  pp.  39,  41,  it  is  sa'ld:  "A  deed  not  at 
first  fraudulent  may  become  so  by  being 
concealed,  because  by  its  concealment  per- 
sons may  be  induced  to  give  credit  to  the 
grantor.  The  omission  to  place  a  deed-  on 
record  is  an  instance  of  concealment  within 
the  rule."  In  the  absence  of  an  actually 
fraudulent  Intent,  the  withholding  from  rec- 
ord or  concealment  of  a  deed  does  not  ren- 
der the  deed  Itself  fraudulent  or  void.  Such 
deed  must  have  been  withheld  with  fraudu- 
lent Intent  to  assist  the  grantor  to  hinder,  de- 
lay, or  defraud  his  creditors.  But  even  the 
grossly  careless  or  negligent  concealment  or 
-withholding  of  a  deed  with  no  Intent  to  de- 
fraud anybody  may  give  the  grantor  a  fic- 
titious credit,  and  mislead  those  who  actu- 
ally extend  credit  on  his  apparent  title,  and, 
in  such  case,  the  grantee  would  be  guilty 
of  constructive  frand  in  attempting  to  as- 
sert bia  honest  title  against  such  creditors, 
and  wonld  be  estopped  by  his  own  negli- 
gence from  asserting  his  title  to  their  preju- 
dice. The  case  of  Hopkins  v.  Joyce,  78  Wis. 
443,  47  N.  W.  722,  dted  by  appellant,  illus- 
trates this  doctrine.  That  court  says:  "The 
learned  counsel  for  appellants  seems  to  think 
the  plalntllts  cannot  prevail  in  the  action 
unless  they  show  that  Mrs.  Joyce  was  an 
active  participant  In  some  scheme  of  fraud 
known  to  her  to  be  such.  Ibla  is  clearly  a 
mistake.  We  do  not  suppose  she  ever  had 
a  thou^t  of  defrauding  any  person,  but  she 
confided  in  her  husband,  and  allowed  him  to 
retain  the  title  to  lot  2,  and  deal  with  the 
lot  aa  bis  own,  merely  because  he  desired 
her  to  do  so,  -without  a  thought  or  suspicion 
that  he  would  so  deal  with  it  as  to  raise  eq- 
nltles  in  others  superior  to  her  own;  but, 
having  voluntarily  put  it  in  the  power  of 
lier  husband  to  do  so  and  he  having  done  so, 
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It  would  be  a  frand  upon  those  who  dealt 
-with  him  on  the  faith  of  his  apparent  own- 
ership of  the  lot  to  permit  her  now  to  assert 
her  alleged  equitable  interest  in  the  lot" 
National  Bank  v.  Sandford  Pork  &  Toil  Co., 
157  Ind.  10,  eO  N.  E.  699;  Oorwine  v.  Thomp- 
son Nat  Bank,  105  Fed.  198,  44  G.  O.  A.  442. 
In  the  latter  case  the  court  says:  "Upon 
the  evidence  it  seems  manifest  that  Barger 
availed  himself  of  the  authority  delegated  to 
him  by  his  -wife  to  obtain  a  fictitious  credit 
for  John  W.  Corwlne  by  representing  him  to 
be  perfectly  good  and  by  actively  conceal- 
ing the  deed  to  her  and  by  procuring  the 
withholding  from  the  records,  not  only  of 
that  deed,  but  of  the  others.  For  this,  how- 
ever innocent  she  may  In  fact  be  (and  there 
Is  no  proof  that  she  luiew  anything  about 
it),  Mrs.  Barger  Is  so  far  responsible  for  the 
acts  of  her  husband,  acting  as  her  agent, 
as  to  be  prevented  and  estopped  from  claim- 
ing the  interest  In  the  land  conveyed  to  her 
by  her  father  as  against  the  complainants 
and  cross-complainants,  whatever  may,  as 
between  the  latter,  be  hereafter  determined 
to  be  their  respective  priorities  in  right" 
Many  other  decisions  are  cited  by  appellant, 
but  the  foregoing  excerpts  are  sufficient  to 
make  clear  the  application  of  the  doctrine 
of  constructive  fraud  by  conduct  of  the  In- 
nocent grantee,  and  the  resulting  estoppel. 
In  the  case  of  Boblin  v.  Palmer,  9  S.  D.  38, 
67  N.  W.  949,  this  court  held:  "Under  no 
statutory  provision  is  an  unrecorded  deed 
void  as  against  creditors  of  the  g^rantor  sub- 
sequently attaching,  and  the  trial  court  was 
right  in  its  conclusion  that  the  title  acquir- 
ed by  an  unrecorded  deed  is  prior  and  su- 
perior to  that  obtained  by  a  purchaser  at  an 
execution  sale  under  an  attachment"  Com- 
menting on  this  case.  Justice  Corson,  In  the 
case  of  Hldcok  v.  Eastman,  21  S.  D.  691,  114 
N.  W.  706,' says:  "Applying  the  law  as  laid 
down  in  that  case  to  the  case  at  bar,  the 
fact  that  the  title  to  the  property  was  in 
Grable  at  the  time  the  attachment  proceed- 
ings were  commenced  did  not  prevent  the 
corporations  from  asserting  their  rights  to 
the  property  and  holding  the  same  as  against 
the  attaching  creditors.  It  Is  clear  from  the 
language  of  the  Code  that  It  Is  only  the 
property  actually  owned  by  the  debtor  that 
can  be  applied  in  paymoit  of  the  Judgment 
In  attachment  proceedings,  unless  there  have 
been  such  acts  on  the  part  of  the  person 
claiming  the  title  as  would  estop  him  in 
equity  from  asserting  his  title  to  the  same. 
But  as  before  stated  in  the  case  at  bar, 
there  seems  to  be  no  evidence  in  the  record 
showing  any  sncb  acts  on  the  part  of  the 
owners  as  would  estop  them,  even  if  the 
acts  constituting  an  estoppel  had  been  plead- 
ed. The  mere  fact  that  the  corporation 
omitted  to  secure  from  Orable  the  legal  ti- 
tle before  the  warrant  of  attachment  was 
Issued  and  levied  Is  not  sufficient  to  deprive 
them  of  their  rights  to  the  property  in  the 
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absence  of  any  proof  that  their  conduct  was 
Buch  as  to  actually  Influence  the  judgment 
attaching  creditor  to  his  prejudice."  It  Is 
the  settled  law  of  this  state  that  an  estoppel 
must  be  pleaded  where  the  opportunity  is 
given,  or  that  such  plea  Is  not  available, 
even  though  the  evidence  would  establish 
such  defense.  In  McQueen  v.  Edgemont,  20 
S.  D.  378,  107  N.  W.  208,  this  court  says: 
"It  is  contended  'by  the  respondent  that  the 
defendant  is  not  in  position  to  avail  itself 
of  an  estoppel  on  the  part  of  the  plalntilf 
for  the  reason  that  it  has  not  pleaded  the 
same  as.  a  defense  to  the  action.  We  are  in- 
clined to  take  the  view  that  this  contention 
of  the  respondent  is  correct,  and  that,  the 
defendant  not  having  pleaded  an  estoppel 
either  In  its  original  answer  or  by  amend- 
ment thereto,  It  is  now  precluded  from 
availing  itself  of  any  such  defense,  even 
had  the  evidence  in  the  case  established 
such  a  defense.  The  rule  seems  to  be  quite 
uniform  that  an  estoppel  to  be  available  to 
a  party  must  be  pleaded  when  the  party  has 
an  opportunity  to  do  so."  And  In  the  same 
case,  a£9rmlng  the  rule  laid  down  in  Sut- 
ton V.  Consolidated  Apex  Mining  Co.,  15  S. 
D.  410,  89  N.  W.  1020,  this  court  said:  "In 
order  to  constitute  an  estoppel,  It  Is  not  suf- 
ficient to  show  that  the  language,  acts,  or 
conduct  of  one  might  have  misled  a  party 
to  his  prejudice;  but  It  must  affirmatively 
appear  that  such  party  was  in  fact  misled 
or  induced  by  such  acts,  conduct,  or  lan- 
guage to  do  somettiing  that  he  would  not 
otherwise  have  done  except  for  such  acts, 
language,  or  conduct" 

A  careful  examination  of  the  answer  of 
defendant,  of  the  proposed  findings,  and  of 
the  whole  evidence  falls  to  reveal  allegations 
in  the  answer  or  evidence,  or  even  recitals 
in  the  proposed  findings,  sufficient  to  consti- 
tute an  estoppel.  It  is  neither '  alleged  in 
the  answer  nor  shown  by  the  evidence  that 
Cleaver  and  Liapler  were  In  fact  misled,  or  in- 
duced by  the  failure  or  neglect  of  plaintiff 
to  place  her  deed  of  record,  to  do  anything 
they  would  not  otherwise  have  done.  There 
is  no  allegation  or  proof  that  the  defendants 
were  induced  to  rely,  or  did  rely,  upon  the 
apparent  ownership  of  the  lands  by  F.  M. 
Smith  in  extending  services  on  credit,  for 
which  they  obtained  judgment  against  hliu. 
And,  unless  such  fact  affirmatively  appears, 
there  can  be  no  estoppel.  The  whole  of  the 
facts  and  the  allegations  of  defendant's  an- 
swer are  summed  up  apparently  In  the  con- 
cluding words  of  defendant's  proposed  find- 
ing of  fact  No.  16,  as  follows:  "In  short, 
plaintiff  permitted  and  allowed  her  hus- 
band, the  said  F.  M.  Smith,  to  represent  him- 
self to  the  public,  and  more  particularly  as 
concerns  the  defendants  Cleaver  and  I^apler, 
as  the  owner  of  the  said  seven  quarter  sec- 
tloiiii  of  land  aforesaid,  which  includes  the 
land  described  in  plalntifTs  complaint  in  this 


action."  We  conclude,  therefore,  that  the 
findings  of  the  court  cover  all  the  material 
issues  raised  by  the  pleadings  and  are  fully 
sustained  by  the  evidence,  and  ttiat  the  con- 
clusions of  law  and  judgment  are  correct. 
The  judgment  and  ordw  of  the  trial  court 
are  affirmed. 

WHITING,  P.  J.,  not  sitting. 


Bx  parte  NESSON. 

(Supreme  Court  of  South  Dakota.     April  26, 
1910.) 

1.  Habeas     ColtPtrs     ({     31*)  —  Questions 
Which  Mat  Be  Raised— Issue  of  Fact. 

Under  the  Code  of  CriminaJ  Procedure,  a 
plea  of  former  jeopardy,  acquittal,  or  convic- 
tion raises  an  issue  of  fact  to  be  tri^  by  a  .jury, 
and  cannot  be  passed  upon  In  a  hat>eas  corpus 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  27 ;  Dec.  Dig.  {  31.»]  • 

2.  Habeas  Corpus  (f  31»)— Gkounds  or  Bb- 

UEy— FOBMEB  JEOPARDT. 

A  prisoner  cannot  be  released  on  a  writ  of 
habeas  corpus  on  the  ground  of  former  jeop- 
ardy. • 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  g  27;    Dec.  Dig.  §  31.*] 

3.  Habeas  Corpus  (§  30*)— Grounds  of  Re- 
lief—Irregulahities. 

Irregularities  in  the  proceedings  of  a  trial 
court  cannot  be  made  the  ground  of  relief  by 
habeas  corpus. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  25 ;    Dec  Dig.  §  Sa*] 

4.  Habeas  Corpus  (8  27*)— Grounds  op  Re- 
lief—Iupbopeb  Postponement  of  Trial. 

Postponement  of  a  criminal  trial,  even  if 
upon  an  insufficient  showing,  cannot  be  correct- 
ed by  habeas  cor]^u8 ;  it  not  depriving  the  court 
of  jurisdiction,  either  of  the  accused  or  of  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  $  22 ;    Dec.  Dig.  I  27.*] 

5.  Criminal  Law  (8  291*)— Plea  of  Fobukb 
Jeopardy— Right  to    Interpose. 

Under  the  Code  of  Criminal  Procedure,  per- 
mitting the  plea  of  former  jeopardy,  conviction, 
or  acquittal  to  be  interposed  with  the  plea  of 
not  guilty,  the  trial  court  may  permit  such  a 
plea  to  be  entered  at  a  term  subsequent  to  that 
m  which  a  plea  of  not  guilty  has  been  inter- 
posed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  667;    Dec  Dig.  8  291.*] 

Original  application  for  a  writ  of  habeas 
corpus  by  Atwood  Nesson.  Prisoner  remand- 
ed to  custody. 

Hall,  Roddle  &  Purdy,  for  petitioner.  Olaf 
Eidem,  State's  Atty.,  for  respondent 

SMITH,  3.  This  is  an  original  proceed- 
ing by  petition  for  a  writ  of  habeas  corpus 
through  which  the  petitioner,  Atwood  Nes- 
son, seeks  to  be  released  from  an  alleged 
unlawful  detention  by  the  sheriff  of  Brook- 
ings county,  who  holds  the  petitioner  In  cus- 
tody, under  an  order  of  commitment  issued 
by   the  circuit  court   of   Brookings   county, 
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pending  a  trial  on  the  charge  of  statutory 
rape.  Tbe  petition  for  the  writ  and  the  re- 
turn disclose  substantially  the  follovrlng 
facts,  which  are  wholly  undisputed. 

On  or  about  August  10,  1909,  the  defend- 
ant, Atwood  Nesson,  was  held  by  a  Justice 
of  peace  of  Brookings  county  npon  an  infor- 
mation duly  filed  to  answer  the  charge  of 
statutory  rape  upon  the  person  of  his  15 
year  old  daughter,  Grace  N'esson,  and  in  de- 
fault of  bail  was  committed  to  the  county 
Jail  of  Brookings  county.  At  the  January 
term,  1910,  of  the  circuit  court  of  Brookings 
county,  an  information  was  filed  in  the  cir- 
cuit court,  by  the  state's  attorney,  charging 
the  petitioner  with  said  crime,  upon  which 
he  was  duly  arraigned  and  entered  his  plea 
of  not  guilty.  A  Jury  was  impaneled  and 
sworn  to  try  the  cause.  Tbe  Information 
was  read  to  tbe  Jury,  the  plea  of  not  guilty 
stated,  and  the  prosecution  called  as  a  wit- 
ness on  behalf  of  the  state  the  said  Grace 
Neeson,  who  was  duly  sworn  and  gave  cer- 
tain preliminary  testimony.  She  was  then 
asked  by  the  state's  attorney  certain  ques- 
tions bearing  directly  upon  the  commission 
of  the  alleged  crime,  which  she  refused  to 
answer,  upon  the  ground  that  her  answers 
would  tend  to  incriminate  her.  Her  claim 
of  prlyilege  was  overruled  by  the  court,  and, 
still  refusing  to  answer,  she  was  committed 
to  the  Jail  of  Brookings  county  as  a  recal- 
citrant witness,  until  such  time  as  she  would 
purge  herself  of  contempt  and  answer  the 
questions  propounded  to  her.  The  state's  at- 
torney thereupon  stated  to  the  court  that  he 
was  surprised  at  the  refusal  of  this  witness 
to  testify,  that  he  could  not  safely  proceed 
with  the  trial  without  her  testimony,  and 
asked  the  court  to  adjourn  the  trial  until 
such  time  as  the  testimony  of  the  witness 
conld  be  presented  to  the  Jury.  The  court 
thereupon  stated  to  the  Jury  that  they  would 
not  be  discharged  from  consideration  of  the 
case,  but  Would  remain  as  the  Jnry  pursu- 
ant to  proceedings  already  had,  and  that 
tbe  Jury  would  be  permitted  to  s^arate  un- 
til such  time  as  they  should  be  recalled  and 
reassembled  to  proceed  with  the  trial.  Tbe 
court  thereupon  remanded  the  accused  to  the 
cnstody  of  the  sheriff  of  Brookings  county, 
where  he  has  since  remained.  The  court 
tben  proceeded  with  the  transaction  of  oth- 
er pending  business,  and  when  such  business 
was  concluded,  on  tbe  second  day  following 
the  proceedings  above  recited,  in  the  absence 
ot  both  defendant  and  his  counsel,  made  the 
following  order,  which  was  duly  entered  on 
tbe  minutes  of  the  court:  "Subject  to  the  re- 
snmption  of  the  trial  and  further  proceed- 
ings of  the  case,  in  the  case  of  State  of 
South  Dakota  against  Atwood  Nesson,  and 
further  order  or  orders  or  direction  or  di- 
rections of  the  conrt,  in  respect  thereto,  this 
term  of  court  wlU  stand  adjourned  until  the 
Ist  Toaiday  In  April,  1910,  at  10  o'clock 
a.  m." 

Shortly  after  the  foregoing  proceedings,  a 


writ  of  habeas  corpus  was  sued  out  In  this 
court,  demanding  tbe  discharge  of  Grace 
Kesson  from  her  imprisonment  for  contempt 
In  refusing  to  answer  the  questions  poo- 
pounded  to  her,  and  upon  the  hearing  she 
was  released  from  custody;  this  court  hav-  i 
Ing  found  that  the  questions  asked  upon  tbe 
trial  were  of  such  character  as  to  incrimi- 
nate her,  and  that  she  liad  a  lawful  right  to 
refuse  to  answer.  See  125  N.  W.  124.  On 
the  31st  of  March,  1910,  the  accused,  Atwood 
Nesson,  presented  his  petition  for  a  writ  of 
habeas  corpus,  "''''"2l_y°°  """^p  rafapiahin 
on  AprU  7,  1910.  On  the  5th  day  of  AprH; 
1910,  Hon.  George  H.  Marquis,  Judge  of  the 
circuit  court  of  the  Third  judicial  circuit, 
within  and  for  tbe  county  of  Brookings,  was 
present  at  the  courtroom  In  the  cl^  of 
Brookings,  the  county  seat  of  said  county, 
pursuant  to  the  adjournment  of  the  January 
term  of  said  court  The  Jurors  impaneled 
at  the  'January  term  for  the  trial  of  said 
cause  were  not  present  upon  the  adjourned 
day.  Thereupon  the  petitioner  on  the  6th 
of  April,  1910,  after  due  notice  to  the  state's 
attorney,  presented  to  the  circuit  court  a 
motion  for  his  discharge  from  custody,  up- 
on the  grounds  that,  although  his  original 
detention  may  have  been  lawful,  tbe  proceed- 
ings theretofore  had  upon  the  trial  entitled 
him  to  a  verdict  of  acquittal  and  to  his  dis- 
charge, and  Alleging  that  the  circuit  court 
was  without  further  jurisdiction  to  proceed 
with  the  trial  of  the  cause,  and  that  his  fur- 
ther detention  and  imprisonment  under  said 
charge  was  unwarranted  and  unlawful.  Up- 
on tbe  hearing  of  this  motion  the  state's  at- 
torney filed  an  afladavit  setting  forth  the 
foregoing  facts  as  the  grounds  of  surprise 
upon  which  the  court  had  adjourned  the  fur- 
ther hearing  of  the  cause  at  the  January 
term.  The  circuit  court  refused  to  discharge 
the  accused,  to  which  ruling  an  exception 
was  entered.  On  the  following  day,  the  6th 
day  of  April,  1910,  the  state's  attorney  pr*- 
sented  to  the  circuit  court  a  motion  for  the 
discharge  of  the  Jury  Impaneled  In  said 
cause  at  the  January  term,  and  asked  that 
the  court  make  an  order  holding  the  defend-, 
ant  to  answer  said  charge  at  the  June,  1910, 
term  of  court,  to  the  end  that  a  new  jury 
might  be  impaneled  to  try  the  cause  at  said 
term,  which  motion  was  granted  and  the  ac- 
cused remanded -to  custody.  These  proceed- 
ings were  objected  to  by  the  petitioner,  ajid, 
his  objection  being  overruled,  an  exception 
was  entered  In  the  record.  Upon  the  7th 
day  of  April,  1010,  being  the  return  day  of 
this  writ,  all  the  foregoing  proceedings  were 
made  to  appear  before  this  court,  and  the 
question  now  presented  Is  whether,  upon 
these  proceedings,  the  petitioner  is  entitled 
to  his  discharge. 

The  contention  of  tbe  petitioner  Is  that, 
by  reason  of  the  proceedings  hereinbefore 
stated,  he  has  been  In  law  acquitted,  and  can- 
not be  further  held  or  tried  on  this  charge, 
and  that  the  situation  Is  precisely  as  though 
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a  verdict  of  not  guilty  had  been  found  by 
tlie  jury  and  entered  by  the  court.  It  is 
conceded  that  the  circuit  court  of  Brooklnga 
county  bad  Jurisdiction  both  of  the  person  of 
the  petitioner  and  of  the  crime  charged 
against  him.  It  is  conceded  that  he  stands 
committed  to  the  custody  of  the  sheriff  un- 
der the  order  of  that  court  pending  a  trial 
upon  this  criminal  charge.  It  is  conceded 
that  no  verdict  of  a  Jury  has  ever  been  ren- 
dered or  entered,  either  convicting  or  acquit- 
ting him  of  the  crime  charged.  If  any  rea- 
s<Hi  In  law  exists  why  the  petitioner  may 
not  be  again  placed  upon  trial,  It  Is  because 
he  has  once  been  placed  In  Jeopardy  by  rea- 
son of  the  proceedings  hereinbefore  recited. 
It  may  be  conceded  for  the  purposes  of  this 
case  that  a  verdict  of  acquittal  and  a  Judg- 
ment duly  entered  would  absolutely  deprive 
the  circuit  court  of  Jurisdiction  to  again 
place  petitioner  upon  trial  for  the  safiie  of- 
fense and  would  entitle  him  to  a  dlschnrge 
unless  such  Judgment  and  verdict  had  been 
vacated  in  some  appropriate  proceeding. 
But  there  has  been  neither  a  verdict  nor  a 
judgment.  And  if  It  were  conceded  that  the 
proceedings  had  upon  the  trial  were  of  such 
character  as  to  constitute  legal  Jeopardy, 
the  circuit  court  would  not  thereby  be  de- 
prived of  Jurisdiction,  either  of  the  person 
of  the  petitioner  or  of  the  offense  charged 
against  him.  But  if  the  petitioner  should  be 
again  placed  upon  trial  for  this  same  offense, 
be  might  plead  his  alleged  former  Jeopardy 
in  bar  of  his  further  prosecution. 

It  is  contended  by  respondent  that  even 
upon-  such  plea  the  accused  could  not  be  ac- 
quitted by  reason  of  former  Jeopardy,  for 
Uie  reason  that  the  proceedings  disclosed  by 
the  record  were  such  as  to  constitute  a 
"manifest  necessity"  for  the  discharge  of 
the  Jury  and  the  continuance  of  the  cause, 
which  -would  defeat  the  plea  of  former  Jeop- 
ardy. It  is,  however,  unnecessary  to  deter- 
mine ^is  question  at  this  time,  because,  un- 
der the  Code  of  Criminal  Procedure  of  this 
state,  a  plea  of  former  Jeopardy,  acquittal, 
or  conviction  raises  an  issue  of  fact  to  be 
tried  by  a  Jury,  and  cannot  be  passed  npon 
in  a  habeas  corpus  proceeding.  In  the  re- 
cent case  of  OlUesple  v.  Bump,  163  Ind.  457, 
72  N.  B.  138,  the  Supreme  Court  of  that  state 
quotes  with  approval  the  language  used  in 
the  case  of  Wright  v.  State,  5  Ind.  290,  CI 
Am.  Dec.  90:  "In  that  case  the  Judge  of 
the  circuit  court  in  which  the  defendant  was 
on  trial  npon  an  indictment  for  murder,  over 
the  objection  of  defendant,  discharged  the 
Jury  on  the  last  day  of  the  regular  term  of 
the  court,  before  the  trial  was  finished,  and 
continued  the  case  until  the  first  day  of 
the  succeeding  term.  The  defendant  con- 
tended that  the  discharge  of  the  Jury  was 
unnecessary  and  was  equivalent  to  an  ac- 
quittal. He  sued  out  a  writ  of  habeas  cor- 
pus before  the  Judge  of  the  court  of  com- 
mon pleas,  and  u|>on  a  bearing  in  which 
the  foregoing  facts  were  shown  the  Judge 


remanded  the  petitioner  to  Jail.  An  appeal 
was  taken,  and  in  deciding  the  case  thl.s 
court  said:  The  facts  ha  this  case  show 
that  the  prlaonw  was  in  custody  awaiting  a 
trial  under  an  indictment  for  murder,  and 
we  are  dearly  of  the  opinion  that,  although 
the  discharge  of  the  Jury  by  the  circuit 
court  was  equivalent  to  a  verdict  of  ac- 
quittal, yet  as  the  case  was  not  finally  dis- 
posed of,  and  as  there  was  no  release  of 
the  prisoner  by  Judgment  of  the  court,  he 
must  be  regarded  as  in  custody  under  the 
indictment.  Had  there  really  been  a  ver- 
dict of  acquittal  rendered  by  the  Jury  witli- 
out  further  action  by  the  circuit  court,  the 
Judge  of  th'b  court  of  common  pleas  could 
not  have  discharged  him.  If  he  could  not  at 
this  stage  of  the  case,  why  at  any  other? 
Why  not  take  the  case  from  the  hands  of 
the  Jury  In  the  midst  of  their  investigatiou? 
Such  is  not  the  object  or  true  meaning  of 
the  writ  of  habeas  corpus.  See  State  v. 
Sheriff,  15  N.  J.  Law,  68;  Johnson  v.  U.  S.. 
3  McLean,  89  [Fed.  Gas.  No.  7,418].' " 

That  a  prisoner  cannot  be  released  on  a 
writ  of  habeas  corpus  on  the  ground  of  for- 
mer Jeopardy  must,  we  think,  be  regarded  as 
settled  by  the  authorities,  and  the  proposi- 
tion that  irregularities  and  errors  in  the  pro- 
ceedings of  a  trial  court  cannot  foe  made  the 
ground  of  relief  by  habeas  corpus  is  so  ele- 
mentary as  hardly  to  require  a  citation  of  au- 
thprltles.  21  Cya  298,  and  cases  cited.  Had 
it  appeared  from  the  record,  as  Intimated  by 
counsel  for  petitioner,  that  the  trial  court 
adjourned  the  term  indefinitely,  or  without 
date,  a  question  of  much  greater  difficulty 
might  have  been  presented.  But  such  is  not 
the  record  In  this  case.  The  term  was  reg- 
ularly adjourned  from  January  to  April,  and 
the  contention  of  counsel  for  petitioner  that 
the  court  lost  Jurisdiction  over  the  offense  or 
of  the  defendant  in  the  action  by  such  ad- 
journment cannot  .be  sustained. 

Counsel  for  petitioner,  however,  contends 
that  it  is  manifest  by  the  affidavit  of  tlie 
state's  attorney  that  the  prosecution  now 
se^s  to  hold  the  petitioner  until  Grace  Kes- 
son  can  t>e  proceeded  against,  and-  by  means 
of  a  verdict  of  conviction  or  acquittal  de- 
prive her  of  her  constitutional  privilege 
against  self-incrimination,  and  thereby  qual- 
ify her  as  a  witness  against  the  accused; 
that  such  procedure  might  require  months  or 
years  before  petitioner  could  be  brought  to 
trial ;  and  that  he  will  not  be  in  a  position 
to  claim  his  discharge  because  his  case  was 
not  brought  to  trial,  under  the  provisions  of 
section  630,  Code  of  Civil  Procedure,  at  the 
next  term  of  coutt  at  which  the  information 
is  triable.  It  is  most  strenuously  urged  that 
such  a  course  would  be  in  violation  of  peti- 
tioner's constitutional  and  statutory  rights.  In 
support  of  this  view,  counsel  cites  In  re  Mc- 
Micken,  39  Kan.  406,  18  Pac  473,  where  this 
language  Is  used  by  the  court:  "It  would  be 
a  palpable  violation  of  the  Bill  of  RlgbtK. 
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and  aim  of  the  statnte,  to  require  an  accused, 
who  1b  entitled  to  his  discharge,  so  far  as 
relates  to  the  offense  for  which  he  was  com- 
mitted, to  be  restrained  of  his  liberty  Indef- 
initely, at  the  Instance  of  the  state,  or  upon 
the  order  of  the  court,  to  await  a  final  trial 
or  determination  of  the  case  against  him." 

This  decision  of  the  Kansas  court  was  ren- 
dered upon  a  statnte  similar  In  principle,  but 
not  identical  with  section  630  of  our  Code  of 
Criminal  Procedure.  It  Is  apparent,  however, 
and  In  fact  Is  conceded  by  counsel  for  peti- 
tioner, that  this  proceeding  does  not  present 
the  question  at  right  of  petitioner  to  a 
speedy  trial,  which  was  involved  In  the  Kan- 
sas case.  In  the  brief  filed  by  counsel  for 
petitioner.  It  Is  said:  "The  court  will  ob- 
serve that  this  Is  not  a  proceeding  brought 
under  the  provisions  of  section  630  of  the 
Code  of  Criminal  Procedure,  which  provides : 
'If  a  d^endant  prosecuted  for  a  public  of- 
fense whose  trial  has  not  been  postponed  up- 
on Us  application  is  not  brought  to  trial  at 
the  next  term  of  court  In  which  the  indict- 
ment or  information  is  triable,  the  court 
must  order  the  prosecution  to  be  dismissed 
unless  good  cause  to  the  cofltrary  be  shown.' " 
Counsel  further  says :  "This  is  a  case  where 
the  defendant  was  brought  to  trial  upon  the 
action  and  motion  of  the  state's  attorney, 
and  that  trial  was,  we  claim,  unlawfully  in- 
terrupted by  postponement  without  proper 
cause."  Conceding  that  it  appears  from  the 
record  as  a  matter  of  fact  that  the  trial  was 
postponed  to  a  succeeding  term  of  court,  and 
conceding,  which  we  do  not  decide,  that  the 
postponement  of  the  trial  was  made  upon  an 
insulBclent  showing,  yet  the  action  of  the 
court  would  be  merely  erroneous  and  not  void, 
and  would  not  deprive  the  court  of  Jurisdic- 
tion, either  of  the  accused  or  of  the  oCTense 
charged.  Such  an  error,  if  made,  could  not 
be  corrected  In  a  proceeding  by  habeas  cor- 
pus. It  seems  very  clear  to  us  that  the  rul- 
ing of  the  Kansas  court  and  other  authori- 
ties cited  have  no  application  to  the  question 
before  us. 

It  was  also  contended  by  counsel  for  the 
petitioner  that.  If  it  be  Conceded  that  the 
question  of  former  Jeopardy  can  only  be 
pleaded  as  a  bar  in  the  trial  court,  yet  the 
accused,  having  already  entered  his  plea  of 
not  guilty  in  the  trial  court,  will  be  deprived 
of  the  Importunity  of  entering  a  plea  of  for- 
mer Jeopardy.  In  this  counsel  is  in  error. 
The  plea  of  Jeopardy  or  former  conviction  or 
acquittal  under  the  Code  of  Criminal  Pro- 
cedure may  be  Interposed  along  with  the  plea 
of  not  guilty,  and  the  trial  court  would  un- 
doubtedly permit  such  plea  to  be  entered 
should  the  accused  again  be  brought  to  trial 
at  the  next  term  of  court.  Whether  such 
plea  should  be  sustained  is  a  question  which 
cannot  be  determined  in  this  proceeding. 

The  petitioner  is  remanded  to  the  custody  of 
the  sheriff  of  Brookings  county. 


GIBSON  V.  PEKAREK  et  al. 

(Supreme  Court  of  South  Dakota.    April  6, 
1910.) 

1.  Taxation   (|   769*)— Authobity  to   Issdb 
Second  Tax  Deed  to  Corrbot  First. 

Under  Sew.  Laws  1891,  c.  14,  i  121,  pro- 
vldinx  that  after  2  years  and  60  days  from  is- 
suance of  a  tax  sale  certificate,  no  redemption 
having  been  made,  the  certificate  owner  shall 
be  entitled  to  a  deed,  where  a  tax  deed  issued 
is  void,  a  subsequent  county  treasurer  may 
execute  a  second  deed  in  proper  form  to  cor- 
rect the  same. 

[Ed.    Note.— For  other   cases,    see  Taxation, 
Gent.  Dig.  S  1636 ;   Dec.  Dig.  |  768.*] 

2.  Taxation    (S   710*)  —  Redbmption    trou 
Salb— Tbndeb— To  Whom  Made. 

Under  Sess.  Laws  1881,  c  14,  i  118,  per- 
mitting redemption  from  a  tax  sale  within  two 
years  after  the  sale,  or  at  any  time  before  con- 
veyance by  the  county  treasurer,  by  paying  the 
treasurer  for  the  use  of  the  purchaser,  etc.,  a 
tender  for  redemption  must  be  made  to  the 
county  treasurer,  and  a  tender  to  the  grantee  of 
the  tax  sale  purchaser  is  nnavailing. 

[Ed.    Notew— For   other   cases,   see   Taxation, 
Cent.  Dig.  {  1437;  Dec.  Dig.  |  710.*] 

3.  Taxation  (|  7«»»)— Tax  Deed— To  Whom 
IssxncD. 

A  second  tax  deed  issued  to  cure  a  defect 
in  the  first  deed  was  properly  issued  to  the 
grantee  in  the  first  deed,  though  be  had  before 
the  second  deed  quitclaimed  to  another. 

[Ed.    Note.— For  other   cases,    see   Taxation, 
Dea  Dig.  {  760.*] 

4.  Taxation  (I  764*)— Tax  Deed— Vauditt— 
What  Law  Governs. 

The  law  in  force  at  the  time  a  tax  sale  is 
made  governs  as  to  the  deed  executed  there- 
under. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  I  764.*] 

R.  Constitutional  Law  ({  811*)— Rdi.es  of 

Evidence— Tax  Deed. 

It  is  competent  for  the  Legislature  to  make 
a  tax  deed  conclusive  evidence  of  all  the  pro- 
ceedings except  such  as  are  jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  S  311.*] 

6.  Taxation  ($  788*)— Tax  Deed— Evidence 
or  Reoitlarity  or  Pboceedinos. 

Comp.  Laws  1887,  t  1639,  making  a  tax 
deed  conclusive  of  all  the  (acts  recited,  and 
prima  facie  evidence  of  the  regularity  of  the 
proceedings,  does  not  preclude  a  showing  that 
the  recital  of  notice  of^the  sale  was  untrue,  or 
that  an  illegal  sum  was  levied. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent  Dig.  11  1566,  1557;   Dec.  Dig.  f  788.*] 

7.  Taxation  (|  788*)— Tax   Deed— Eviokhcb 
or  Reotilabity  or  Proceedings. 

Though  a  subsequent  treasurer  is  anthorii- 
ed  to  execute  a  tax  deed  to  cure  a  defect  in  a 
former  deed,  the  recitals  in  snch  subsequent  deed 
can  only  be  such  as  are  authorized  by  the  rec- 
ords in  his  office,  and  he  cannot  by  recitals  not 
sustained  by  the  records  conclude  the  owner. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  i  788.*] 

8.  Taxation  ({  668*)— NoncK  o»  Tax  Bau— 

SUFnCIENCY. 

A  notice  of  tax  sale  described  the  various 

parcels  under  the  following  headings:  Name, 
Description,  Section,  Acres,  Tear,  Tax,  Penal- 
ty, and  Total.  The  names  of  delinquent  per- 
sons in  that  township  then  appeared  with  the 
description  of  their  property,  etc.  This  was 
followed  by  Pleasant  Grove  township  and  Elagle, 
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Then  appeared  "Bijon  Hills  2nd  Addition,  name^ 
lot,  blo<Jc,  year,  tax,  penalty,  and  total.  Fol- 
lo^inK  this,  without  any  new  headinx,  came 
township  101  N.,  of  range  70  W.,  America 
township.  Following  this  was  township  101, 
range  71:  township  102  norttk  of  range  6? 
west,  Wilbar  township;  township  102  north, 
of  ran^e  68  west.  Highland  townsnip,  and,  aft- 
er ^giving  15  persons  delinquent,  with  descrip- 
tion of  their  property,  and  amount  due,  was 
the  property  in  question  as  follows:  "L.  Moore, 
aw  29  do  do  $20.90   tax,   penalty   $1.99  total 

f 22.95."  The  sixth  description  above  that  of 
loore  appeared:  "F.  Craft,  N.  W.  21  160." 
Held,  that  the  contention  that  there  were  no 
headings  above  the  descriptions  of  the  property 
in  those  townships  succeeding  headings  in  "Bi- 
jou Bills  Second  Addition,"  and  that,  there- 
fore, the  notice  as  to  the  property  in  question 
was  fatally  defective,  was  not  sustainaole,  for 
no  person  could  fail  to  understand  that  the 
property  in  question  was  the  S.  W.  ^  of  sec- 
tion 29,  township  102  N.,  of  range  68  W.,  High- 
land township,  and  that  the  description  could 
not  have  been  intended  to  be  a  description  of  a 
lot  or  blocic. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  i  658.*) 

9.  Taxatiok  (S  301*)— Presumption  in  Fa- 
vor Of. 

Since  the  artesian  well  law  of  1889  (Laws 
Dak.  1889,  c.  14)  did  not  repeal  the  well  taw 
of  1887  (I>aws  Dak.  1887,  c.  7),  so  far  as  affect- 
ing prior  contracts,  it  will  be  presumed  that 
the  act  of  the  board  in  levying  a  five-tenths 
mill  tax  was  legal  where  it  does  not  affirmative- 
ly appear  that  the  levy  was  not  to  carry  out 
contracts  made  under  the  law  of  1887  or  the 
law  of  1889. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  801.*J 

10.  Ejectment  (|  9*)— Title  to  Sustain. 
Plaintiff  in  ejectment  must   recover  upon 

the  strength  of  his  own  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  S§  lft-29:    Dec.  Dig.  S  9.*] 

11.  EljEOTMBNT  ((  25*)— Defenses— Outstand- 
ing Title. 

One  in  possession  under  color  of  title  may 
avail  himself  of  an  outstanding  title  as  a  de- 
fense, though  he  does  not  connect  himself  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  K  99-106;    Dec.  Dig.  i  25.*] 

12.  Ejectment  (S  76*)— Defenses— Afteb-Ao- 
QuiBED  Title. 

An  after-acquired  title  may  be  set  up  by 
defendant  in  ejectment  in  a  supplemental  an- 
swer. 

[Ejd.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  S  207;    Dec.  EMg.  i  76.*1 

Appeal  from  Circuit  Court,  Brule  County. 

Action  by  Charles  E.  Gibson  against  Frank 
PAaiek  and  others.  From  a  judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals. .  Judgment  modified,  and, 
as  modified,  aflSrmed. 

W.  F.  Mason,  for  appellant  James  Brown, 
for  respondents. 

CORSON,  3.  Tbls  is  an  appeal  by  the 
plaintiff  from  a  Judgment  in  favor  of  the 
defendants,  and  from  the  order  denying  a 
new  trial.  The  action  was  instituted  by  the 
plaintiff  to  recover  the  possession  of,  and 
quiet  title  to,  a  quarter  section  of  land  In 


Brule  county,  of  which  the  plaintiff  claims 
to  be  the  owner.  The  plaintiff,  after  alleg- 
ing bis  ownership,  alleges  that  the  defend- 
ant Ole  Carlson  is  treasurer  of  Brule  county, 
and  that  "the  defendants  Frank  Pekarek  and 
Kathema  Pekarek  wrongfully  claim  some  es- 
tate or  interest  in  said  premises  adverse  to 
this  plaintiff,  and  the  said  claims  of  the 
said  defendants  are  without  any  right  what- 
ever, and  said  defendants  have  no  estate, 
right,  title,  or  Interest  in  or  to  said  premis- 
es." The  plaintiff  then  sets  out  various  tax 
proceedings  under  which  defendants  claim 
title,  and  alleges  the  invalidity  of  the  same. 
Defendant  denies  that  plaintiff  Is,  or  tias 
been  at  any  time,  the  owner  of,  or  entitled  to 
the  possession  of,  the  said  premises,  and  al- 
leges that  the  defendant  Frank  Pekarek  is 
now,  and  was  at  the  time  of  the  commence- 
ment of  this  action,  the  owner  in  fee  of  the 
premises  described  in  the  complaint;  that 
the  defendant  Frank  Pekarek's  title  to  said 
premises  is  based  upon  a  tax  deed  issued  tn 
1896  for  the  taxes  levied  upon  said  property 
for  the  year  1892  to  one  J.  A.  Smith,  who 
subsequently  conveyed  the  property  to  him; 
that  since  the  year  1893  the  defendant  Frank 
Pekarek  and  his  grantor  and  the  defendant 
Kathema  Pekarek  have  paid  or  redeemed 
all  the  taxes  levied  and  assessed  on  said 
land  for  each  year  since  the  year  1892,  the 
aggregate  amount  of  taxes  so  paid  being 
$217.76,  besides  interest,  and  the  costs  of 
taking  snld  deed  which  amounts  to  $8.75; 
thnt  the  said  defendant  Frank  Pekarek  has 
made  permanent  improvements  on  said  land 
of  the  reasonable  value  of  $650.  The  reply 
of  the  plaintiff  admits  the  making  and  exe- 
cution of  an  instrument  pnrportlng  to  be  a 
treasurer's  tax  deed  in  1886,  but  alleges  that 
the  same  was  not  in  the  form  required  by 
law,  and  denies  that  said  document  was  or  is 
a  treasurer's  tax  deed;  admits  that  on  March 
13,  1899,  J.  A.  Smith,  the  alleged  former  own- 
er by  quitclaim  deed,  conveyed  the  premises 
to  the  defendant  Frank  Pekarek,  but  denies 
that  said  Smith  was  the  owner,  or  said  Peka- 
rek is  now  the  owner  of  said  premises.  It 
seems  to  be  conceded  by  the  respondent  that 
the  original  tax  deed  executed  to  J.  A.  Smith, 
under  which  the  defendants  claim  title,  exe- 
cuted in  1886,  is  void  for  the  reason  tliat 
the  treasurer  in  executing  said  deed  did  not 
comply  with  the  statnta  The  defendant 
Frank  Pekarek,  however,  prior  to  the  com- 
mencement of  the  trial  of  this  action,  but 
after  the  same  was  instituted,  obtained  per- 
mission from  the  court  to  file  a  supplemental 
answer,  in  which  it  is  alleged  that  after  the 
expiration  of  60  days  from  the  completed  no- 
tice of  expiration  of  time  for  redemption 
from  said  tax  sale  alleged  in  the  original  an- 
swer hereto,  and  on  the  17th  day  of  August, 
1904,  the  treasurer  of  said  Brule  connty  ex- 
ecuted and  ddivered  to  said  Smith  an  amend- 
ed treasurer's  tax  deed  for  said  land,  which 


«ror  otlMr  eases  see  tame  tople  and  taction  NUMBER  in  Dec.  *  Am.  Digs-  1M7  to  date,  *  Raportsr  IndaxM 


Digitized  by 


Cjoogle 


S.  D.) 


GIBSON  V.  PEKAREK. 


599 


deed  contained  an  tbo  redtals  and  provi- 
sions required  by  law  in  eacb  cases,  and  was 
duly  acknowledged,  and  the  same  was  duly 
recorded  In  the  office  of  the  register  of  deeds 
of  said  Brule  county  on  August  18,  1004,  and 
which  deed  "was  executed  and  delivered  for 
tbe  purpose  of  amending  said  tax  deed  refer- 
red  to  in  the  original  answer  herein,  and  sup- 
plying an  omission  in  the  recitals  contain- 
ed in  said  former  tax  deed. 

Numerous  alleg^ed  errors  are  assigned  by 
the  appellant,  and  discussed  by  the  counsel 
In  their  respective  briefs,  but  the  first  and 
moat  imiMTtant  question  to  be  considered 
and  discussed  Is  as  to  the  power  of  a  county 
treasurer  to  execute  the  subsequent  deed  to 
cure  the  defects  conceded  to  exist  in  the  for- 
mer deed  of  said  Smith,  executed  on  the  23d 
of  December,  1896.  The  case  was  referred  to 
a  referee  for  trial,  who  found  tbe  facts,  and 
stated  his  conclusions  of  law  thereon,  which 
findings  of  the  referee  and  conclusions  of  law 
w^ere  adopted  and  confirmed  by  the  circuit 
court  The  court  finds,  among  things,  that 
one  Asa  Roberts  was  on  the  29th  day  of 
October,  1891,  the  owner  of  the  premises  in 
controversy;  that  on  said  date  said  premises 
•were  conveyed  by  said  Asa  Roberts  and  wife 
to  J.  Lowell  Moore,  trustee,  by  warranty 
deed;  that  thereafter,  and  on  tbe  22d  day  of 
October,  1901,  said  premises  were  conveyed 
by  said  Lowell  Moore,  trustee,  and  his  wife, 
to  tbe  plaintiff  Gibson;  that  on  the  23d  day 
of  December,  1896,  there  was  Issued  by  the 
treasurer  of  said  Brule  county  a  tax  deed, 
which  was  on  said  day  recorded  in  tbe  office 
of  the  register  of  deeds  In  and  for  Brule 
county,  which  deed  purported  to  convey 
said  premises  to  J.  A.  Smith;  that  said  tax 
deed  so  issued  failed  to  contain  and  recite 
all  of  the  matters  and  things  required  by 
statute.  Tbe  referee  further  finds  as  fol- 
lows: "That  J.  A.  Smith,  named  as  grantee 
in  said  instrument,  and  bis  wife,  thereafter, 
and  in  March,  1899,  made,  executed,  and  de- 
live^d  to  defendant  Frank  Pekarek  a  deed 
of  conveyance  of  said  premises,  "which  was 
on  March  24,  1899,  duly  recorded  in  the 
office  of  the  register  of  deeds  in  said  Brule 
county;  that  thereafter,  and  after  tbe  com- 
mencement of  this  action,  and  on  August  17, 
1904,  for  the  purpose  of  correcting  the  said 
defects  in  the  tax  deed  above  mentioned,  the 
treasurer  of  said  Brule  county,  based  upon 
tbe  same  tax  certificate  on  which  said  for- 
mer deed  was  issued,  executed  a  second  tax 
deed  to  the  premises  In  controversy,  which 
was  attested  by  tbe  county  auditor  of  said 
county,  and  purporting  to  convey  said  prem- 
ises to  J.  A.  Smith;  that  on  January  16, 
1906,  said  J.  A.  Smith  and  his  wife  execut- 
ed and  delivered  to  defendant  Frank  Pekarek 
a  quitclaim  deed  to  said  premises;  that  said 
certificate  of  tax  sale  upon  whicb  deeds 
above  mentioned  are  based  was  surrendo:- 
ed  by  said  J.  A.  Smith  to  the  treasure  of 
tbe  said  Brule  county  at  tiie  time  of  issuance 
of  aald  first  tax  deed."    It  will  be  observed 


from  tbe  pleadings  and  findings  that  the 
plaintiff  has  acquired  the  title  of  the  original 
owner  of  said  premises  to  the  property;  that 
In  1893  the  said  J.  A.  Smith  purchased  the 
property  at  a  tax  sale,  and  that  in  1896  he 
received  what  purported  to  be  a  deed  from 
tbe  county  treasurer  upon  said  purchase  at 
the  tax  aale  In  1893;  that  subsequently 
Smith  conveyed  his  tax  title  to  the  defend- 
ant Frank  Pekarek;  that  the  deed  executed 
In  1896  by  the  county  treasurer  was  invalid 
by  reason  of  certain  defects  therein;  and 
that  to  cure  said  defects  tbe  county  treas- 
urer in  1904  assumed,  and  did  in  fact  exe- 
cute, a  second  deed  to  the  said  Smith,  who 
some  months  thereafter  made  a  second  quit- 
claim deed  of  the  property  to  the  said  Frank 
Pekarek. 

Tbe  court  in  its  conclusions  of  law  finds 
that  the  tax  deed  referred  to  in  finding  No. 
24,  being  the  second  deed  made  by  the  coun- 
ty treasurer  to  said  J.  A.  Smith,  is  valid  up- 
on its  face,  and  the  court  concludes  as  a  mat- 
ter of  law  that  the  said  tax  deed  conveyed  to 
J.  A.  Smith,  tbe  grantee  therein,  a  valid  title 
in  fee  to  the  land  in  controversy  in  this  ac- 
tion; that  the  deed  of  said  premises  executed 
and  delivered  by  said  J.  A.  Smith  to  the  de- 
fendant herein  Frank  Pekarek  conveyed  to 
said  defendant  a  valid  title  in  fee  of  the  said 
premises,  and  that  the  plaintiff  Charles  Gib- 
son had  not  at  tbe  time  of  the  trial  of  this 
action,  and  has  not  now,  any  right,  title,  or 
Interest  in  or  to  the  premises  or  any  part 
thereof;  that  the  defendants  are  entitled  to 
Judgment  quieting  and  confirming  said  prem- 
ises in  dispute  in  this  action  in  the  defendant 
Frank  Pekarek  against  all  claims  of  tbe 
plaintiff,  and  all  persons  claiming  under  blm. 
It  will  be  further  observed  that  the  court 
bases  its  decision  mainly,  If  not  entirely.  In 
favor  of  tbe  defendants,  upon  the  validity  of 
the  second  deed  executed  by  the  treasurer  to 
J.  A.  Smith,  and  the  second  deed  from  J.  A. 
Smith  to  the  said  Frank  Pekarek.  It  is  con- 
tended by  the  appellant  that  the  county  treas- 
urer of  Brule  county  in  1904  had  no  author- 
ity to  execute  to  J.  A.  Smith  the  second  deed 
for  three  reasons:  (1)  That  the  county  treas- 
urer of  Brule  county  in  1896  executed  a  tax 
deed  to  said  Smith  of  tbe  premises,  and  that 
no  power  existed  in  a  subsequent  treasurer 
of  the  county  to  issue  said  second  deed  in 
1904;  (2)  that  at  the  time  the  second  tax  deed 
was  issued  to  J.  A.  Smith  in  1904  no  certifi- 
cate of  sale  was  surrendered  and  canceled  as 
required  by  law;  (3)  that  at  the  time  the  sec- 
ond tax  deed  was  issued  to  J.  A.  Smith  be 
was  not  tbe  owner  of  the  property,  as  he 
had  previously  conveyed  all  his  interest  there- 
in to  the  defendant  Frank  Pekarek,  and  hence 
was  not  entitled  to  receive  a  deed  from  the 
county  treasurer,  even  assuming  that  tbe 
county  treasurer  might  execute  a  subsequent 
deed  to  cure  a  defect  in  tbe  former  deed,  as 
such  deed  in  any  event  must  be  made  by  the 
treasurer  to  the  owner  of  the  property,  or  as- 
signee of  tbe  certificate  of  sale. 
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The  respondent  Insists  that  the  first  deed 
executed  by  the  county  treasurer  being  de- 
'fectlve  and  void.  In  contemplation  of  law,  no 
deed  had  been  Issued  ui>on  the  tax  certificate 
of  purchase  by  the  said  J.  A.  Smith,  and  that 
In  such  case  any  subsequent  county  treasurer 
was  authorized  to  execute  a  proper  deed  to 
the  same  party  In  whose  favor  the  original 
deed  was  executed,  and  that,  the  county  treas- 
urer having  the  certificate  of  sale  In  his  pos- 
Beaslon  as  such  county  treasurer,  it  would  be 
an  Idle  ceremony  for  such  purchaser  to  pro- 
cure the  certificate  of  sale  from  the  county 
treasurer  so  canceled,  and  redeliver  It  to  him 
as  a  foundation  for  the  second  deed.  We  are 
of  the  opinion  that  the  respondent  Is  right  In 
hta  contention,  and  that  after  the  period  of 
2  years  and  00  days,  and  until  the  property 
has  been  redeemed,  the  treasurer  is  author- 
ized to  make  a  good  and  sufficient  deed  vest- 
ing the  legal  title  in  the  purchaser  at  the  tax 
sale,  or  his  assignee  who  presents  a  certifi- 
cate of  purchase  duly  assigned  and  acknowl- 
edged as  provided  by  section  100  of  chapter 
14,  before  referred  to  (Laws  1881,  p.  65).  The 
appellant  relies  upon  the  case  of  Thompson  v. 
Merrlam,  16  Neb.  488,  20  N.  W.  24,  in  which 
the  Supreme  Oourt  of  Nebraska  held  that  the 
officer  who  had  executed  the  first  deed  was 
not  authorized  to  execute  a  second  deed.  That 
decision,  however,  seems  to  be  in  conflict 
with  the  great  weight  of  authority.  In  the 
early  case  of  Maxcy  v.  Qabangh,  1  Oilman, 
20,  decided  by  the  Supreme  Court  of  Illinois 
in  1844,  that  court  held,  as  appears  by  the 
headnote,  that:  "A  deed  made  by  the  succes- 
sor of  the  derk  of  the  county  commissioners' 
court  to  correct  a  mistake  In  a  conveyance  by 
his  predecessor,  which  set  forth  that  the  rec- 
ords and  papers  on  file  in  his  ofllce  showed 
the  mistake,  and  that  the  subsequent  deed 
was  made  for  the  purpose  of  correcting  such 
error,  was  held  property  admissible  In  evl- 
dence.  Such  deed,  however,  is  only  prima 
fade  evidence  of  the  truth  of  the  correction, 
and  Is  liable  to  be  rebutted  by  the  evidence 
on  file,  if  nntme."  And  the  court  in  Its  opin- 
ion says:  "It  Is  manifestly  the  duty  of  the 
clerk  In  such  a  case  to  execute  and  deliver  a 
good  and  perfect  deed  to  the  purchaser  for 
the  land  purchased.  If  he  fails,  or  neglects, 
to  perform  the  duty,  he  can  be  compelled  to 
do  so  by  a  writ  of  mandamus.  The  succes- 
sor in  this  case,  being  in  possession  of  the 
same  files,  and  thus  having  the  same  means 
to  make  the  correction  which  his  predecessor 
had,  may  be  likewise  compelled  by  writ  of 
mandamus  to  make  a  similar  correction.  It 
seems  to  us  that  what  a  court  will  compel  an 
office  to  do  by  virtue  of  a  writ  of  mandamus 
he  may  be  permitted  to  do  voluntarily."  The 
law  as  thus  stated  has  been  approved  by  the 
Supreme  Court  of  Wisconsin  in  State  ex  rel. 
White  V.  Winn,  19  Wis.  393,  88  Am.  Dec.  689, 
and  Eaton  v.  North,  S2  Wis.  303,  and  also  in 
Iowa  In  McCready  v.  Sexton,  29  Iowa,  856,  4 
Am.  Rep.  214,  and  that  court  in  a  very  elab- 
orate and  exhaustive  opinion  discusses  this 


subject  under  its  fifth  proposition,  and  says: 
"The  question  then  arises:  Can  the  treas- 
urer make  a  second  deed,  correct  in  fact  and 
regular  in  form,  having  made  an  Imperfect 
or  informal  one  which  did  not  pass  the  title?'' 
And  the  court,  after  discussing  the  case  of 
Maxcy  v.  Clabaugh,  supra,  decided  by  the  Su- 
preme Court  of  Illinois,  and  referring  to  the 
case  of  White  v.  Winn,  19  Wis.  304,  88  Am. 
Dec.  689,  and  quoting  from  that  court,  fur- 
ther says:  "Any  act  of  the  treasurer  which 
comes  short  of  conveying  the  title  (the  pur- 
chaser having  the  right  thereto),  although  he 
may  have  intended  to  convey  it,  does  not  dis- 
charge his  duty  to  convey,  and  cannot,  there- 
fore, exhaust  bis  power;  for,  having  the 
power  to  convey,  that  power  must  continue 
until  he  does  convey.  If  he  should  make  a 
deed  void  on  its  face^  and  hence  no  deed,  or 
make  a  deed  to  the  wrong  person,  or  of  the 
wrong  parcel  of  land,  such  acts  would  not 
exhaust  bis  power  to  make  a  valid  deed  to 
the  right  person  for  the  right  piece  of  land, 
for,  having  the  power  to  convey  the  land 
sold  to  the  purchaser,  he  can  only  exhaust 
it  by  the  doing  of  that  particular  thing.  The 
right  of  the  purchaser  to  be  clothed  with 
the  legal  title  is  clear  and  certain  by  the 
express  terms  of  the  statute,  and  the  pow- 
er of  the  treasurer  to  convey  that  title  t» 
him  is  also  certain  from  the  same  statute^ 
and  that  this  power  is  a  continuing  one  un- 
til exercised,  or  barred  by  limitation.  Is  well 
settled,  and.  Indeed,  Is  undisputed.  Black* 
well  on  Tax  Titles  (2d  Ed.)  p.  372,  and  au- 
thorities cited.  Now,  this  right  of  the  pur- 
chaser is  not  satisfied  or  fulfilled  until  he  1» 
clothed  with  the  legal  title;  nor  is  the  duty 
of  the  treasurer  performed  or  his  power  tA- 
convey  exhausted  until  he  does  dothe  the 
purchaser  with  the  legal  title.  He  may  do 
any  number  of  acts  tending  to  convey,  or 
make  Innumerable  attempts  to  convey,  but, 
until  he  does  convey  the  legal  title,  he  has- 
not  performed  his  duty,  nor  exhausted  hi» 
power,  nor  satisfied  the  right  of  the  purchas- 
er. The  proposition  is  too  plain  to  admit  of 
doubt,  and  too  axiomatic  to  allow  of  demon- 
stration." 

In  the  late  case  of  Duggan  t.  McCullough, 
27  Colo.  43,  68  Pac.  743,  decided  in  1899,  tbe^ 
Supr«De  Court  of  Colorado  held  as  appears  by 
the  headnote  that  under  MUls'  Ann.  St.  {  3900, 
providing  that  a  tax  deed  wOl  issue  any  time- 
after  the  expiration  of  three  years,  and  be- 
fore redemption,  the  county  treasurer  has  au- 
thority to  Issue  a  second  tax  deed  when  it 
appears  that  the  first  contained  an  insuffi- 
dent  description  of  the  property.  And  the- 
court  in  its  opinion  cites  with  approval  the 
case  of  Maxcy  v.  Jc^n  Clabaugh,  1  Oilman, 
26,  and  McCready  v.  Sexton,  29  Iowa,  350,  i 
Am.  Rep.  214,  and  says:  "Sec.  3900,  Mills' 
Ann.  St  (Sess.  Laws  1885,  p.  323),  provides 
that  a  tax  deed  may '  issue  at  any  time  after 
the  expiration  of  three  years  from  the  date 
of  the  sale,  and  before  redemption  by  the- 
owner.    If,  through  some  mistake  of  the  coon- 
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ty  treasarer,  the  Drat  deed  la  Irregular  or  de- 
fectlre,  mandamus  will  lie  to  compel  him  to 
make,  or  he  may  voluntarily  malte,  another 
deed  correcting  the  mistake  at  any  time  be- 
fore redemption.  *  *  *  It  would  be  idle 
to  require  the  .purchaser  when  applying  for 
a  second  deed  to  get  from  the  treasurer  pos- 
session of  the  certificate  theretofore  surren- 
dered, and  then,  a  second  time,  hand  It  to 
that  officer,  with  a  request  for  the  Issuance 
of  a  second  deed.  The  treasurer  already  had 
the  certificate,  and  the  law  does  not  require 
•  nseleas  thing  to  be  done."  Section  121  In 
force  at  the  time  the  sale  of  the  property  In 
controversy  was  made  for  Qie  taxes  of  1892 
provides  that  at  the  expiration  of  2  years 
and  60  days  from  the  time  of  the  Issuing  of 
the  certificate,  no  redemption  having  been 
made,  the  owner  of  the  tax  certificate  Is  en- 
titled to  a  deed  of  the  property  which  shall 
vest  In  him  the  absolute  fee-simple  title  to 
the  same.  Until  such  a  deed  therefore  has 
been  executed,  the  treasurer  Is  not  oidy  au- 
thorized, but  required,  and,  as  we  have  seen, 
may  he  compelled  by  mandamus,  to  Issue  to 
the  owner  of  the  tax  certificate  a  good  and 
valid  deed.  We  are  of  the  opinion,  therefore, 
that  In  the  ci^se  at  bar  the  court  was  clearly 
right  in  holding  that  the  second  deed  was 
admissible,  and  that  it  should  be  construed 
as  having  the  same  etTect  as  though  executed 
at  the  time  of  the  sale,  and  that  It  should 
be  governed  by  the  law  then  In  force. 

It  Is  further  contended  by  the  appellant 
that,  before  the  execution  of  the  second  deed, 
he  redeemed  the  premises  in  controversy  from 
sale  by  tendering  to  Pekarek,  the  purchaser 
of  the  premises  from  Smith,  the  amount  of 
the  taxes  for  which  the  property  was  sold, 
and  all  subsequent  taxes,  and  that,  therefore, 
the  treasarer  was  not  authorized  to  Issue  the 
second  deed,  but  in  our  opinion  this  conten- 
tion is  untenable  for  the  reason  that  the  ten- 
der made  to  Pekarek  was  not  such  a  tender 
as  to  constitute  a  redemption  of  the  land  from 
the  sale;  the  only  tender  to  be  available  to 
the  appellant  being  a  tender  to  the  county 
treasurer.  Section  118  of  the  Laws  of  1891  pro- 
Tides  as  follows:  "The  owner  or  occupant 
of  any  land  sold  for  taxes,  or  any  other  per- 
son may  redeem  the  same  at  any  time  with- 
in two  years  after  the  date  of  such  sale,  or 
at  any  time  before  the  execution  of  a  deed 
of  conveyance  thereof  by  the  county  treasur- 
er, by  paying  the  treasurer  for  the  use  of  the 
purchaser,  «  «  *  the  sum  mentioned  in 
the  jcertlficate,  and  interest  thereon  at  the 
rate  at  which  the  land  was  sold,'  from  the 
date  of  purchase,  together  with  all  other  tax- 
es subsequently  paid,  whether  for  any  year 
or  years  previous  or  subsequent  to  said  sale. 
and  interest  thereon  at  the  same  rate  from 
the  date  of  such  payment,  and  the  treasurer 
•ball  enter  a  memorandum  oif  the  redemption 
In  the  list  of  sales,  and  give  a  receipt  there- 
for to  the  person  redeeming  the  same,  and 
file  a  duplicate  of  the  same  with  the  county 
auditor  as  in  other  cases,  and  hold  the  money 


paid  to  the  order  of  the  purchaser,  his  agent 
or  attorney."  It  will  thus  be  seen  that  the 
only  tender  for  redemption  authorized  by  the- 
statute  Is  a  redemption  made  to  the  county 
treasurer.    Rich  v.  Palmer,  7  Or.  133. 

It  is  disclosed  by  the  record  that  the  sec- 
ond deed  In  this  case  was  issued  to  Smith, 
the  original  grantee  in  the  first  tax  deed,  and 
It  is  contoided  by  the  appellant,  that  Smith 
having  previously  conveyed  his  Interest  in 
the  property  to  the  defendant  Pekarek,  the- 
treasurer  had  no  authority  to  issue  a  deed  to 
him,  but  this  contention  does  not  seem  to  be 
supported  by  the  authorities.  Smith  having 
previously  presented  the  certificate  of  pur* 
chase  to  the  treasurer,  and  the  same  having 
been  filed  with  the  county  auditor  as  provid- 
ed by  law  without  any  assignment  being  made- 
thereon  by  said  Smith  and  acknowledged  in- 
the  manner  provided  by  section  109,  c  14, 
Laws  1891,  he  was  the  only  person  to  t^om- 
the  deed  could  be  properly  executed.  In 
State  ex  rel.  White  v.  Winn,  19  Wis.  823,  8» 
Am.  Dec.  089,  the  Supreme  Court  of  Wis- 
consin held,  as  appears  by  the  headnote :  "A 
quitclaim  deed  from  the  purchaser  of  land 
sold  at  a  tax  sale  is  not  such  an  assignment 
of  the  certificate  of  purchase  as  to  authorize- 
the  derk  to  Issue  the  deed  from  the  county 
to  the  grantee  in  such  quitclaim  deed."  And! 
this  case  was  followed  in  the  case  of  Lain 
T.  Shepardson,  28  Wis.  S24,  and  also  In  Beaton 
V.  North,  32  Wis.  803.  In  the  latter  case  the 
Supreme  Court  of  Wisconsin  says:  "It  Is 
claimed  in  support  of  the  demurrer  that  the 
last  tax  deed  should  have  been  Issued  to  the 
plaintiff  Instead  of  Eastman ;  It  appearing 
by  the  averments  In  the  complaint  that  East- 
man had  no  Interest  In  the  premises  convey- 
ed by  It  when  the  same  was  Issued  to  him.. 
In  a  similar  case  decided  in  1865  this  court 
held  that  the  second  deed  could  not  pr(^ 
erly  be  issued  to  a  person  holding  a  quitclaim 
deed  of  the  premises  from  the  assignee  of 
the  tax  sale  certificate,  but  must  be  Issued 
to  the  latter."  State  ex  rel.  White  v.  Wlnn. 
supra.  It  Is  disclosed  by  the  record  in  the 
case  at  bar  that  subsequently  to  the  execu- 
tion of  the  second  deed  In  August,  1901,  to 
Smith,  he  made  a  second  quitclaim  deed  of 
the  property  to  the  said  Pekarek,  thereby 
vesting  the  title  conveyed  to  him  by  the  sec- 
ond tax  deed  to  the  said  Pekarek.  In  our 
opinion,  therefore,  the  second  tax  deed  was 
properly  Issued  to  the  said  Smith,  and  not  to 
Pekarek,  as  so  far  as  the  treasurer's  record 
discloses  the  said  Smith  remained  the  owner 
of  the  certificate  of  sale  previously  surren- 
dered on  the  iMsulng  of  the  first  tax  deed. 

It  is  contended  by  the  respondent  that  the- 
second  tax  deed  was  "conclusive  evidence  of 
the  facts  therein  recited,  and  prima  facie  evi- 
dence of  the  regularity  of  all  the  proceedhig» 
from  the  valuation  of  the  land  by  the  assess- 
or up  to  the  execution  of  the  deed,"  as  section 
1G39  of  the  Compiled  Laws  wu  not  repealed 
by  the  provisions  of  chapter  14  of  the  Laws 
ot  1891,  and  as  it  is  not  in  conflict  with  any 
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of  tbe  proTislons  of  that  chapter,  and  It 
aeems  to  be  uniformly  held  that  the  law  In 
force  at  tbe  time  tbe  sale  Is  made  la  to  gov- 
ern as  to  tiie  deed  executed  under  tbe  law. 
McCready  v.  Sexton,  supra ;  Baton  T.  North, 
Bupra;  State  ex  rel.  White  t.  Winn,  supra. 
Undoubtedly  it  was  competent  for  the  Legis- 
lature to  provide  that  the  deed  should  be  con- 
clusive evidence  of  all  the  proceedings  exc^t 
such  as  were  Jurisdictional.  Roberts  v.  Bank, 
8  N.  D,  504,  70  N.  W.  104»;  27  Am.  &  Bug. 
Ency.  of  Law,  972 ;  Fisher  v.  Betts,  12  N.  D. 
197,  96  N.  W.  132;  Smith  v.  Cleveland,  17 
Wis.  556 ;  25  Am.  &  Eng.  Ency.  of  Law  (1st 
Ed.)  410,  and  notes;  Callanan  v.  Hurley,  98 
U.  S.  387,  23  L.  Ed.  981 ;  McCready  v.  Sexton, 
supra.  It  l8  recited  In  the  deed  Uiat:  "Said 
J.  A.  Smith  did  on  the  6tb  day  of  November, 
1893,  purchase  at  public  auction  at  the  treas- 
urer's oflSce  In  the  court  house  In  the  city  of 
Chamberlain,  in  said  Brule  county,  the  tracts, 
parcels  or  lots  of  land  lastly  in  this  indenture 
described  and  which  lots  were  sold  to  said  J. 
A.  Smith  separately,  for  sums  aggregating 
three  hundred  and  sixty-one  dollars  and  four- 
teen cents,  •  •  •  and  it  appearing  that 
the  said  J.  A.  Smith  Is  the  legal  owner  of 
said  certificates  of  purchase,  and  the  time  fix- 
ed by  law  for  redeeming  the  land  therein  de- 
scribed having  now  e:^ired,  and  the  same  not 
having  been  rede«ned  as  provided  by  law, 
and  the  said  J.  A.  Smith  having  demanded  a 
deed  for  the  tracts  of  land  mentioned  in  said 
certificates ;  and  it  appearing  that  said  lands 
were  legally  liable  for  taxation  and  had  been 
duly  assessed  and  properly  charged  on  the 
tax  book  or  duplicate  for  the  year  1892,  and 
that  said  lands  had  been  legally  advertised 
for  sale  for  taxes  and  were  sold  on  the  6th 
day  of  November,  1893,"  etc.  It  will  be  ob- 
served that  it  Is  recited  in  the  deed  that  no 
redemption  of  the  land  had  been  made,  and 
that  said  lands  were  legally  liable  for  taxa- 
tion, bad  been  duly  assessed  and  properly 
charged  on  the  tax  books  or  duplicate  for  the 
year  1892,  and  said  lands  had  been  legally 
advertised  for  sale  for  taxes  and  were  sold 
on  the  6th  day  of  November,  1893.. 

It  is  contended  by  the  respondent  that  tbe 
deed  is  c<Miclusive  evidence  that  the  lands  had 
been  legally  advertised  for  sale  for  taxes.  On 
tbe  other  hand,  it  is  contended  by  the  appel- 
lant that  such  a  recital  in  the  deed  does  not 
conclude  tbe  plalntilF,  as  such  a  law  would  be 
unconstitutional,  and  that  the  plaintiff  still  re- 
tains the  right  to  show  on  tbe  trial  that  no 
legal  notice  bad  been  given  of  the  Intended 
sale  of  the  property  for  tbe  taxes  of  1892. 
We  are  inclined  to  agree  with  tbe  appellant 
in  his  contention.  It  is  true  that  section  1639 
of  the  Compiled  Laws  of  1887,  under  which 
the  deed  in  this  case  was  executed,  provides 
that:  "Such  deed  shall  be  executed  by  tbe 
county  treasurer,  *  «  •  and  such  deed 
shall  be  conclusive  evidence  of  tbe  truth  of 
all  the  facts  therein  recited,  and  prima  facie 
evidence  of  the  regrularlty  of  all  the  proceed- 
ings from  tbe  valuation  of  the  land  by  the 


assessor  up  to  the  execution  of  the  deed."  Of 
course,  such  a  deed  could  not  be  made  con- 
doslve  of  tbe  Jurisdictional  facts  upon  which 
the  tax  proceedings  were  based,  and  as  to  the 
extent  it  might  be  held  conclusive  as  curing 
the  Irregularities  not  Jurisdictional  It  is  not 
necessary  now  to  decide,  as  in  our  view  of 
the  case  the  second  deed  executed  by  tbe 
county  treasurer  could  only  be  valid  and 
binding  so  far  as  Its  recitals  were  sustained 
by  the  records  in  the  county  treasurer's  of- 
fice, and  hence  it  was  competent  for  the  appel- 
lant to  show  that  the  recitals  in  the  deed  that 
the  giving  of  notice  of  the  sale  of  the  prop- 
erty was  not  true,  and  to  show  that  an  illegal 
sum  was  levied  npon  the  property.  While  a 
subsequent  treasurer  is  authorized  to  execute 
a  subsequent  deed  to  cure  the  defect  ch:  omis- 
sions in  a  former  deed,  the  recitals  in  such 
subsequent  deed  can  only  be  such  as  are  au- 
thorized by  the  records  remaining  in  his  of- 
fice. He  cannot,  by  making  recitals  not  sus- 
tained by  the  records  in  his  office,  conclude 
the  original  owner,  and  thereby  prevent  such 
owner  from  showing  the  invalldi^  of  the  pro- 
ceedings and  tbe  consequent  invalidity  of  the 
deed. 

In  McCready  v.  Sexton,  29  Iowa,  356,  4  Am. 
Rep.  214,  tbe  learned  Supreme  Court  of  Iowa, 
on  page  384  of  29  Iowa  (4  Am.  Rep.  214),  says: 
"All  that  6as  been  said  upon  this  question  of 
the  right  of  a  purchaser  to  have,  and  the  duty 
of  the  treasurer  to  make,  a  second  or  cor- 
rected deed,  has  been  grounded  upon  the  idea 
that  the  proceedings  prior  to  the  deed  have 
been  such  as  to  entitle  the  purchaser  to  de- 
mand, or  authorize  the  treasurer  to  make,  a 
deed  conveying  the  title.  If  there  have  beat 
such  acts  or  omissions  as,  under  the  statute, 
would  defeat  the  right  of  the  purchaser  to 
have,  and  the  power  of  the  treasurer  to  con- 
vey, the  legal  title,  then,  of  course,  neither 
the  first  nor  the  second  and  corrected  deed 
can  be  legally  or  properly  made ;  for,  In  every 
instance,  the  power  of  the  treasurer  to  make 
a  deed  depends  upon  the  validity  of  the  prior 
essential  steps  or  proceedings,  and  his  power 
to  make  a  second  and  corrected  deed  must 
rest  upon  the  fact  of  such  validity,  and  that 
the  corrections  as  made  fairly  and  legitimately 
appear  from  the  records  themselves,  or  are 
properly  deduclble  therefrom,  and  are  not 
faets  In  pais  merely,  or  resting  alone  in  the 
memory  of  tbe  treasurer,  and  certainly  so, 
when  such  facts  should  regularly  and  legally 
be  made  of  record.  And,  since  we  hold  that 
the  tax  deed  Is  not  in  any  event  cmicluslve 
evidence  of  the  facts  material  and  essential 
to  Its  validity,  •  •  »  the  second  or'  cor- 
rected deed  cannot  In  any  case  operate  to  the 
prejudice  of  the  owner  or  any  other  person. 
If  tbe  treasurer  recites  or  states  material 
matters  in  his  second  deed  which  are  not  true, 
the  door  is  open  for  any  adverse  claimant  to 
show  them  to  be  unfounded,  and  thereby  de- 
feat the  title  claimed  under  It.  If  they  do  ' 
conform  to  the  truth  of  the  facts,  then  the 
former  owner  Is  not  prejudiced.    •     •     • 
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Tbe  right  to  rectify  any  error  In  any  assomed 
corrected  deed  also  exists,  and  Is  grounded  up- 
on the  same  basis  as  that  whereon  the  orig- 
inal right  Itself  rests."  In  Mather  ▼.  Darst 
et  al.,  13  S.  D.  75,  82  N.  W.  407,  this  court. 
In  peaking  of  the  notice  for  the  sale  of  prop- 
ertyi  uses  the  following  language:  "It  is 
held  in  nearly  all,  if  not  all,  the  states  that 
the  giving  of  notice  In  the  form  and  manner 
prescribed  by  the  statute  is  an  essential  ju- 
risdictional fact,  that  the  omission  of  notice 
is  not  a  mere  irregularity,  but  a  vital  defect, 
and  that  the  validity  of  all  the  future  pro- 
ceedings depends  upon  a  substantial,  If  not 
literal,'  compliance  with  the  law  in  this  re- 
gard. Black,  Tax  Tlties,  S  205."  The  object 
of  a  second  or  subsequent  tax  deed  is  to  vest 
the  legal  title  in  the  grantee  under  the  tax 
deed,  and  when  the  recitals  therein  are  suf- 
ficient, and  are  sustained  by  the  records  In 
the  treasurer's  office,  such  legal  title  is  trans- 
ferred to  the  purchaser  at  the  tax  sale.  It 
being  competent,  therefore,  for  the  appellant 
to  show  that  certain  recitals  In  the  tax  deed 
■were  not  sustained  by  the  record,  we  will  pro- 
ceed to  examine  the  Irregularities  claimed  to 
exist  on  the  part  of  the  app<illant  in  the  tax 
proceedings,  and  the  recitals  which  it  is  claim- 
ed are  not  sustained  by  the  record  in  the 
treasurer's  office. 

It  is  contended  by  the  appellant  that  there 
was  no  valid  notice  given  of  the  sale  of  the 
property  for  the  taxes  of  1892,  and  that  there 
was  Included  in  the  levy  a  sum  In  excess  of 
the  amount  allowed  by  law.  It  is  disclosed 
by  the  record  that  a  notice  was  given  de- 
scribing the  lands  to  be  sold  in  the  usual 
form.  The  various  parcels  of  land  were  de- 
scribed under  the  following  headings:  Name, 
Description,  Section,  Acres,  Tear,  Tax,  Pen- 
alty, and  Total.  The  names  of  delinquent 
parties  in  that  township  then  appear  in  the 
notice  with  the  description  of  their  property, 
amounts,  etc.  This  is  followed  by  the  town- 
ship of  Pleasant  Goove,  and  Eagle  township. 
Then  appears  the  following:  "Bijou  Hills 
2nd  Addition  (with  the  heading):  Name,  Lot, 
Block,  Year,  Tax,  Penalty,  and  Total."  Fol- 
lowing this,  without  any  new  heading,  comes 
township  101  north,  of  range  70  west  5th  P. 
M.,  America  township.  Following  this  Is 
township  101,  range  71 ;  township  102  north, 
of  range  67  west  5th  P.  M.,  Wilbur  township ; 
township  102  north,  of  range  68  west  6th  P. 
M.,  Highland  township,  and,  after  giving  the 
names  of  16  parties  delinquent,  with  the  de- 
scription of  their  property,  and  amount  due 
from  each,  is  added  the  property  In  contro- 
versy in  this  action,  as  follows:  "L.  Moore, 
8w  29  do  do  $20.90  tax,  penalty  $1.09,  total 
$22.95."  Following  this  last  description  Is 
the  usual  notice  that  the  property  would  be 
sold  on  the  first  Monday  in  November,  1803, 
at  the  usual  hour,  and  signed  by  said  L.  S. 
House,  treasurer  Brule  county,  state  of  South 
Dakota.  It  Is  claimed  by  the  appellant  that 
there  are  no  headings  at>ove  tne  descriptions 
of  the  property  In  these  townships  succeeding 


headings  In  the  "Bijou  Hills  Second  Addi- 
tion," and  therefore  that  the  notice  in  so  far 
as  it  affected  the  property  in  controversy  was 
fatally  defective.  We  cannot  agree  with 
counsel  in  this  contention.  We  think  no  per- 
son reading  the  notice  would  be  misled  or 
fall  to  understand  that  the  tract  of  land  In 
controversy  had  been  assessed  to  L.  Moore; 
that  it  was  the  S.  W.  %  of  section  29,  township 
102  N.,  of  range  68  W.,  5th  P.  M.,  and  was  in 
Highland  township;  and  that  the  descrip- 
tion could  not  have  possibly  been  intended 
to  be  descrlptlonB  of  lots  or  blocks,  as  the 
sixth  description  of  property  above  that  of 
Li.  Moore  appears  to  be  as  follows:  "F.  Craft, 
N.  W.  21  160."  The  "N.  W."  was  certainly 
inappropriate  for  a  lot,  and  the  "160"  must 
necessarily  refer  to  acres  and  the  ditto  marks, 
therefore,  following  the  "160,"  would  clearly 
Indicate  that  it  was  a  quarter  section  as- 
sessed, and  not  a  town  lot.  We  are  of  the 
opinion,  therefore,  that  this  notice  of  sale 
was  clearly  sufficient,  and  that  the  recitals  In 
the  second  tax  deed,  and  that  legal  notice 
had  been  given,  was  fully  sustained  by  the 
records  of  the  office. 

It  is  further  contended  by  the  appellant 
that  certain  sums  were  included  in  the  taxes 
levied  upon  the  premises  In  controversy  in 
excess  of  the  true  amounts  for  which  the 
same  were  liable,  viz.,  that  there  was  in- 
cluded for  artesian  wells  the  sum  of  about 
$1,  which  was  not  authorized  by  law.  We 
are  of  the  opinion  that  this  contention  Is  un- 
tenable, as  the  law  of  1880  provides  for  the 
levying  of  a  county  tax  for  the  sinking  of  ar- 
tesian wells,  and  the  amount  included  in  the 
tax  levy  of  five-tenths  mills  on  the  dollar  for 
artesian  well  purposes  la  clearly  authorized 
by  the  statute. 

It  is  further  contended  by  the  appellant 
that  the  tax  deed  in  this  case  was  void  for 
the  reason  that  about  $1  of  the  amount  in- 
cluded as  an  artesian  well  tax  was  illegally 
included  -  in  the  amount  levied,  and  he  con- 
tends that  the  artesian  well  law  of  1887 
(Laws  Dak.  1887,  c.  7)  was  repealed  and  the 
artesian  well  law  of  1889  (Laws  Dak.  1889, 
c.  14)  was  declared  unconstitutional,  but  this 
contention  is  untenable  for  the  reason  that 
the  artesian  well  law  of  1889  was  not  de- 
dared  unconstitutional  as  a  whole,  but  only 
subdivision  3  of  section  15  was  so  declared 
to  be  unconstitutional.  And  the  act  of  1889 
did  not  repeal  the  act  of  1887  so  far  as  it  af- 
fected prior  contracts  made  under  that  law, 
and  In  the  repealing  clause  it  Is  specifically 
provided:  "That  all  proceedings  heretofore 
had,  and  all  contracts  made  under  the  pro- 
visions of  existing  laws  on  the  subject  of  ar- 
tesian wells  are  hereby  declared  to  be  valid 
and  may  be  continued  and  completed  under 
the  provisions  of  this  act"  It  does  not  af- 
firmatively appear  that  the  levy  of  five-tenths 
of  a  mill  was  not  for  the  purpose  of  carrying 
out  the  provisions  of  contracts  made  under 
the  provisions  of  the  law  of.  1887,  or  valid 
contracts  made  under  the  law  of  1889,  and 
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bence  this  court  wUl  presame  that  tbe  acts 
of  tbe  board  In  levying  tbia  tax  were  legal 
and  proper. 

It  la  farther  contended  by  tbe  appellant 
tbat  tbe  defendants  In  their  supplemental 
answer  did  not  set  up  title  In  themselves 
under  Smith's  second  quitclaim  deed  made 
subsequently  to  tbe  execution  of  the  second 
tax  deed,  and  therefore  they  had  shown  no 
defense  to  plaintiff's  action,  but  this  conten- 
tion is  untenable,  for  the  reason  that  the 
plaintiff  must  recover  upon  the  strength  of 
bto  own  title,  and  that  it  is  competent  for 
tbe  defendants  In  order  to  defeat  the  plain- 
tiff's right  of  recovery  to  show  an  outstand- 
ing title,  even  in  a  third  party,  as  such  an 
outstanding  title,  disproves  plaintlfTs  right 
to  recover  as  against  tbe  defendants  who  are 
in  possession  of  the  premises.  15  Cyc.  65; 
DuiSran  v.  McCullougb,  27  Ck>lo.  43,  6Q  Pac. 
743;  Guilmartln  v.  Wood,  76  Ala.  201; 
Trenough  v.  Gordon,  63  Cal.  379.  The  law 
applicable  to  such  a  case  is  thus  stated  un- 
der the  head  of  Ejectment  in  IS  Cyc,  supra, 
"One  who  is  in  possession  under  color  of 
title  or  right  may  avail  himself  of  an  out 
standing  title  as  a  defense,  although  he  does 
not  connect  himself  therewith." 

It  is  now  contended  by  the  appellant  in 
this  court  that  the  second  deed  from  Smith 
to  the  defendant  Pekarek  was  made  subse- 
quent to  tbe  commencement  of  the  action, 
and  that  there  is  no  allegation  In  tbe  supple- 
mental answer  tbat  the  title  had  been  trans- 
ferred by  Smith  to  tbe  defendant  Pekarek. 
^ere  would  have  been  force  in  this  objec- 
tion If  it  bad  been  made  in  the  court  below, 
but  it  is  disclosed  by  the  record  that  no  such 
objection  was  taken.  Th0  record  is  as  fol- 
lows: "Defendant  offers  in  evidence  Exhibit 
4,  being  deed  from  J.  A.  Smith  to  Frank 
Pekar^  dated  January  16,  1905,  together 
with  indorsement  of  tbe  recording  of  the 
same.  Plaintiff  objects  to  Exhibit  4  as  ir- 
relevant to  any  of  tbe  Issues  in  this  case 
and  Immaterial.  Objection  overruled,  to 
which  ruling  plaintiff  duly  excepts."  Clear- 
ly neither  of  these  objections  was  tenable. 
The  deed  was  both  relevant  and  material, 
and,  no  objection  being  made  to  its  introduc- 
tion in  evidence  on  the  ground  t^at  it  bad 
not  been  pleaded  in  the  defendants'  supple- 
mental answer,  the  referee  was  clearly  rli^t 
in  admitting  it  in  evidence.  In  the  case  of 
Duggan  v.  McCuIIough,  supra,  the  Supreme 
Court  of  Colorado  in  discussing  a  similar 
question  says:  "It  is  further  said  that  in  an 
action  of  this  kind  an  after-acquired  title 
will  not  support  the  action.  •  «  «  These 
authorities  say  that  a  plaintiff  in  ejectment 
cannot,  not  that  a  defendant  may  not,  suc- 
ceed on  a  title  acquired  after  the  beginning 
of  tbe  action.  It  hardly  needs  any  authority 
to  the  proposition  that  a  defendant  may  set 
up  an  after-acquired  title.  In  Newell.  Ej. 
p.  250.  it  Is  said:  'Any  title  acquired  Fubse- 
quent  to  tbe  filing  of  the  plea,  and  issue  Join- 


ed upon,  must  be  set  up  by  a  supplemental 
answer.'  •  •  •  And  at  page  654  it  Is  said 
tbat  a  defendant  in  possession  of  premises- 
may  always  protect  himself  by  buying  in  an 
outstanding  title.  In  Tyler,  EJ.,  at  page  438 
et  seq.,  and  In  6  Ena  PL  &  Prac  at  page 
844,  the  same  doctrine  is  announced.  Under 
our  practice  an  after-acquired  title  may  be 
set  up  by  the  defendant  in  a  sui^Iemental 
answer,  as  was  done  in  the  case  at  bar." 
Had  the  objection  been  made  in  tbe  court 
below  that  the  deed  Exhibit  4  was  inadmis- 
sible for  the  reason  that  it  bad  not  been 
pleaded  in  the  supplemental  answer,  un- 
doubtedly the  court,  upon  motion, '  would 
have  allowed  the  defendants  to  amend  their 
answer  by  making  tbe  necessary  allegations, 
or  by  interposing  an  amended  supplemental 
answer,  but,  as  before  stated,  no  objection 
being  made  to  the  admission  of  the  second 
deed  from  Smith  to  Pekarek  on  the  ground 
tbat  It  had  not  been  pleaded,  tbe  deed  may 
be  regarded  as  having  been  admitted  in  ef- 
fect without  objection.  Tbe  second  tax  deed 
executed  to  Smith  by  the  treasurer  being 
valid  on  its  face,  and  Smith  having  convey- 
ed his  title  to  the  defendant  Pekarek,  th«» 
legal  title  became  vested  in  him,  and  plain- 
tiff failed,  therefore,  to  establlBb  bis  right  to 
recover  the  premises  in  this  action. 

It  is  further  contended,  however,  that  the 
legal  title  was  in  the  plaintiff  from  the  time 
he  purchased  the  same  from  the  original 
owner  in  1901  until  tbe  second  tax  deed  was 
executed  In  August,  1904,  and  that  be,  there- 
fore, was  entitled  to  the  rents  and  profits 
of  tbe  premises  during  tbat  time,  amounting 
as  found  by  the  referee  to  $196,  and  that  in 
any  view  of  the  case,  therefore,  be  is  enti- 
tled to  a  judgment  for  that  sum,  together 
with  the*  costs  of  this  action.  We  are  in- 
clined to  take  tbe  view  that  the  appellant 
is  right  in  this  contention.  Conceding  tbat 
tbe  first  tax  deed  was  invalid  upon  its  face, 
no  title  was  conveyed  by  it  to  Smith  or  by 
Smith  to  tbe  defendant  Pekarek,  and  bence 
the  legal  title  passed  to  tbe  plaintiff  from 
his  grantor  in  1901.  This  legal  title  remain- 
ed in  tbe  plaintiff  until  the  execution  of  the 
second  tax  deed  which  was  made  to  cure  the 
defects  in  the  original  or  first  tax  deed,  and 
was  conveyed  by  Smith  to  Pekarek.  The 
plaintiff,  having  shown  himself  to  be  the 
owner  during  that  time,  was  clearly  entitled 
to  the  rents  and  profits  as  before  stated,  and 
the  judgment  of  tbe  court  below  should  have 
been  in  favor  of  the  appellant  for  the  $195 
so  found  to  be  tbe  value  of  the  rents  and 
profits  during  tbe  time  he  held  the  legal 
titie. 

We  are  of  the  opinion  tbat  the  judgment 
of  the  court  below  should  be  modified  by 
awarding  the  sum  of  $195  to  tbe  plaintiff, 
together  with  the  costs  of  this  action,  and 
the  court  below  is  directed  to  modify  the 
judgment  accordingly,  and  the  same,  as  mod- 
ified, is  affiritted. 
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CITY  OP  CBNTElBVILIiB  t.  TCENHE 
COUNTY. 

<SapTeme  Ooart  of  South  Dakota.     April  8, 
1910.) 

1.  ijiaTATiON  or  AonoHs  (t  103*)— Bzosaa 

GoifMISeiON  RlSTAINED  BY  CODNTY  FOB  COL- 

ixcTuna  Cnr  Taxes. 

A  coanty  npon  collection  of  a  city's  taxes 
retained  an  amount,  as  commiaaion,  in  excess  of 
that  allowed  by  statute.  The  retention  was. 
however,  nablie  and  open  under  a  claim  of  right 
la  good  faith,  and  known  to  the  city.  Held, 
that  limitations  ran  against  each  amount  so 
retained  l>y  the  county  from  the  date  of  each 
settlement  with  the  city,  and  that  back  of  six 
years  the  statute  of  limitations  was  a  bar  to 
lecoTery  of  the  excess  retained. 

(Ed.  Note.— For  other  cases,  see  Limitation 
ot  Aetiona,  Cent.  Dig.  H  500-610;  Dec  Dig.  | 
103.*] 

2.  Limitation  of  Actions  ({  103*)— Implied 
Tbust  —  CoixEcnoN   of  Citt  Taxes  by 

COTTNTT, 

City  taxes  collected  by  a  county  are  held 
onder  an  implied,  and  not  an  express,  trust, 
and  the  statnte  of  limitations  applies  to  bar  a 
recovery  by  the  city  of  the  excess  commission 
retained  by  the  county  for  making  the  collec- 
tion, where  done  openly  under  a  claim  of  right, 
in  pMd  faith. 

[Ejd.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  506-510;  Dec.  Dig. 
S  103.*] 

3.  Eqoitt  (I  87*)— Violation  of  Tbust— Ap- 
pucABiLirr  of  Statdte. 

Where  an  action  for  violation  of  a  trust 
'Obligation  is  cognizable  on  the  law  side  of  the 
«ourt,  and  the  remedy  is  concurrent  and  ade- 
'Quate  at  law,  the  statute  of  limitations  applies, 
though  relief  is  sought  In  equity. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  8{  242-244 ;   Dec.  Dig.  I  87.*] 

4.  LnoTATiON  of  Actions  (|  66*)— Account- 

INO— APPLICABII.ITY. 

The  statute  of  limitations  applies  to  bar 
A  recovery,  though  an  accounting  may  be  nec- 
'essary  to  determine  the  amount  due,  if  the  ac- 
-oount  can  be  taken  in  an  action  at  law  as  well 
as  in  equity,  and  this  is  true  where  the  remedy 
is  actually  sought  in  a  court  of  law. 

[Ed.  Note. — For  other  cases,  see  Limitation 
•of  Actions,  Dec.  Dig.  f  65.*] 

Haney,  J.,  dissenting. 

On  rehearing.  Former  opinion  affirmed  and 
•cause  remanded,  with  directions. 

For  former  opinion,  see  122  N.  W.  350. 

McCOY,  J.  This  cause  was  before  this 
court  and  judgment  of  the  lower  court  affirm- 
ed in  imrt  and  modified,  including  in  the  Judg- 
ment only  such  sums  as  accrued  within  six 
years  next  preceding  the  commencement  of 
the  cause  of  action.  The  former  opinion  is  in 
122  N.  W.  850.  Rehearing  was  granted,  and 
the  cause  is  again  before  us ;  the  only  ques- 
tion being  presented  Is  as  to  the  applicability 
of  the  statute  of  limitations. 

It  Is  conceded  that  the  moneys  involved  in 
this  suit  are  a  part  of  a  trust  fund.  The 
facts  being  fully  stated  In  the  former  opin- 
ion. It  will  not  be  necessary  to  again  state 
tbem  in  fuD.  The  trust  relation  here  involv- 
ed is  an  implied  or  constructive  trust,  and 


is  classified  by  our  statute  {section  1009,  Civ. 
Code)  as  an  involuntary  trust,  arising  t^  op- 
eration of  law.  It  Is  distinguished  from  a 
voltmtary  trust,  which  includes  direct  and 
express  trusts,  which  are  only  created  by  di- 
rect contracts  or  by  direct  acts  of  the  par- 
ties. 28  Am.  &  Eng.  Ency.  865;  2  Story, 
Eq.  Jar.  283 ;  Wood  v.  Supervisors,  60  Hun, 
1,  2  N.  Y.  Snpp.  869;  Strough  v.  Supervisors, 
60  Hun,  65,  3  N.  Y.  Supp.  110;  Strough  v. 
Supervisors,  119  N.  Y.  212,  23  N.  B.  552; 
Dearborn  County  v.  Lods,  0  Ind.  App.  360,  36 
N.  B.  772;  Reynolds  v.  Sumner,  126  111.-58, 
18  N.  E.  334,  1  L.  R.  A.  327,  0  Am.  St  Rep. 
623,  and  note;  2  Bouv.  Die.  1144.  A  trust 
created  by  operation  of  law  stands  on  the 
same  basis  as  any  other  constructive  trust  as 
to  the  remedy  for  a  violation  thereof,  which 
must  be  sought  In  the  same  courts  and  un- 
der the  same  rules  as  any  other  trust  Just 
the  same  as  like  trusts  between  individuals. 
Wood  V.  Supervisors,  supra.  This  must  nec- 
essarily be  so  In  the  case  at  bar,  as  the  Con- 
stitution and  the  statutes  creating  this  trust 
have  pointed  out  no  other  remedy,  thus  leav- 
ing the  question  of  redress  and  relnedy  to 
the  general  laws  as  established  by  the  Legis- 
lature or  as  practiced  by  the  courts.  Other- 
wise there  would  be  no  remedy. 

Prior  to  1690  the  fee  for  collecting  city 
taxes  by  the  county  was  4  per  cent,  under 
a  general  law,  but  by  a  law  in  relation  to 
cities  passed  In  1890  the  fee  for  such  collec- 
tion was  reduced  to  1  per  cent  of  the  tax 
collected.  The  coanty  treasurer  being  com- 
pensated by  salary,  the  amount  of  fees  thus 
collected  went  into  the  salary  fund,  to  be 
used  by  the  county  in  paying  salary;  the  ex- 
cess. If  any,  being  turned  Into  the  county 
general  fund.  The  law  of  1800  did  not  ex- 
pressly repeal  the  general  law  allowing  4  per 
cent  for  collecting  city  taxes,  but  only  re- 
pealed it  by  implication,  arid  many  county 
treasurers,  not  knowing  which  law  to  follow, 
still  continued  to  retain  for  the  county  the 
4  per  cent,  but  with  the  full  knowledge  of 
the  city  authorities  that  it  was  so  doing,  and 
with  full  knowledge  on  the  part  of  the  city 
why  it  was  so  doing.  Under  section  1265, 
Pol.  Code,  the  county  treasurer  was  required 
to  settle  with  and  pay  over  to  the  city  treas- 
urer the  amount  of  city  taxes  collected  each 
month,  and  the  city  authorities  could  not  help 
but  know  that  the  county  was  so  retaining 
the  4  per  cent.,  and  why  it  was  so  doing. 
The  county  retained  this  excess  over  1  per 
cent,  publicly  and  oi>enly  and  above  board, 
claiming  the  absolute  right  In  good  faith  to 
do  so  under  the  law.  Under  these  circum- 
stances, we  are  of  the  opinion  that  the  stat- 
ute of  limitations  is  oiierative  and  runs 
against  each  amount  so  retained  and  misap- 
propriated by  the  county  from  the  date  of 
each  settlement  with  tiie  city  treasurer,  and 
that  back  of  six  years,  from  the  time  of  the 
commencement  of  this  action,  the  statute  of 
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limitations  Is  a  bar  to  recovery.  It  seems  to 
be  a  well-settled  rale  that  some  trusts  are 
not  wltbln  the  bar  of  the  statute  of  limita- 
tions, and  that  no  lapse  of  time  Is  a  bar  to  a 
direct  or  express  trust  as  between  the  trustee 
and  the  benefidary;  but  this  rule  has  excep- 
tions, and  is  subject  to  limitations.  It  seems 
to  be  held  everywhere,  and  in  almost  aU  Ju- 
risdictions, that  when  a  trustee  unequivocal- 
ly repudiates  the  trust,  and  sets  up  open,  pub- 
lic, adverse  claim  against  the  beneficiary,  and 
openly  repudiates  the  trust,  the  statute  of. 
limitations  begins  to  run  from  the  time  such 
knowledge  is  brought  home  to  him.  25  Cyc. 
1169;  Cone  v.  Dunham,  59  Conn.  145,  20  Atl. 
311,  8  L.  R.  A.  647,  and  exhaustive  note;  Unit- 
ed States  V.  Taylor,  104  U.  8.  222,  26  U  Ed. 
723;  Speidel  v.  Henrld,  120  U.  S.  377,  7  Sup. 
Ct.  610,  30  L.  Ed.  718;  Perkins  v.  Oartmell, 
4  Har.  (Del.)  270,  42  Am.  Dec.  758;  Ricords 
T.  Watklns,  66  Mo.  554;  Merriam  v.  Hassam, 
14  Allen  (Mass.)  522,  92  Am.  Dec.  795 ;  Wright 
V.  Ross,  36  Cal.  433 ;  Spencer  v.  Duncan,  107 
Cal.  423,  40  Pac..549;  Reynolds  v.  Sumner, 
126  111.  58,  18  N.  E.  334,  1  L.  R.  A.  827;  Thom- 
as V.  Merry,  113  Ind.  83,  15  N.  JZ.  244;  Camp- 
bell T.  McFadden  (Tex.  Civ.  App.)  31  S.  W. 
436;  Home  v.  Ingraham,  125  111.  103,  16  N. 
E.  868;  Fawoett  v.  Faweett,  85  Wis.  332,  55 
77.  W.  405,  39  Am.  St.  Rep.  844;  Mencham  v. 
Bunting,  156  111.  694,  41  N.  E.  175,  28  L.  R. 
A.  620,  47  Am.  St  Rep.  239;  Johnston  v. 
Johnston,  107  Mlim.  109, 119  N.  W.  652 ;  Mon- 
tague T.  Priester,  82  S.  C.  492,  64  S.  E.  393; 
Bond  V,  Polndexter  (Tex.  Civ.  App.)  116  S. 
W.  895 ;  Garvey  v.  Garvey,  52  Wash.  516, 101 
Pac.  45 ;  Norton  v.  Bassett.  154  Cal.  411.  07 
Pac.  894 ;  Weltner  v.  Thurmond,  17  Wyo.  2G8, 
98  Pac.  590;  Carr  v.  Craig.  138  Iowa,  026,  116 
N.  W.  720.  The  defendant  county.  In  the 
case  at  bar,  having  retained  the  money  sought 
to  be  recovered  in  this  action,  openly  and 
publicly  under  an  adverse  claim  of  right 
thereto,  with  full  knowledge  thereof  on  th'e 
part  of  the  city,  makes  the  foregoing  princi- 
ple as  to  the  statute  of  limitations  directly 
applicable  to  this  case.  It  must  necessarily 
be  Implied  that  the  portion  of  the  city  taxes 
allowed  by  law  for  collecting  the  same  did 
not  become  a  part  oif  the  trust  fund,  other- 
wise the  retaining  of  even  1  per  cent  thereof 
would  be  in  violation  of  a  constitutional  pro- 
vision (section  8,  art  11,  State  Const),  and 
the  county  would  be  required  to  collect  the 
city  tax  for  nothing,  but  it  was  only  the  net 
sum  realized  after  the  expense  of  collecting 
that  should  be  paid  to  the  city  treasurer  ev- 
ery 30  days  that  constituted  the  trust  fund, 
and,  when  the  defendant  retained  the  4  per 
cent  under  claim  of  right.  It  was  In  open 
hostility  and  in  repudiation  of  the  trust  as 
to  the  money  sought  to  be  recovered  in  this 
action. 

Another  plain  reason  why  the  statute  of 
limitations  should  apply  in  this  case  is  be- 
cause the  trust  here  Involved  is  not  a  di- 
rect or  express  trust,  but  is  a  constructlTe 


or  implied  trust  The  case  of  Wood  et  al. 
V.  Supervisors,  50  Hun,  1,  2  N.  Y.  Supp.  367, 
and  the  two  cases  of  Strongh  v.  Supervisors, 
one  reported  in  50  Hun,  55,  3  N.  T.  Supp. 
110,  and  the  other  in  119  N.  Y.  212,  23  N.  E. 
562,  are  each  cases  precisely  In  point  In  prin- 
ciple with  the  case  at  bar.  These  cases 
were  instituted  by  the  township  board  of 
supervisors  against  the  county  board  of  su- 
pervisors to  recover  certain  taxes  collected 
by  the  county  as  the  collecting  agent  of  the 
township,  a  portion  of  which  was  misap- 
plied by  the  county  and  converted  to  the  use 
and  benefit  of  the  county  innocently  and 
without  intent  to  defraud.  In  these  cases 
the  courts  held  that  the  county  was  the 
agent  of  the  township  for  the  purpose  of 
collecting  the  tax,  and  that  the  funds  in 
the  hands  of  the  county  were  trust  funds 
under  an  implied  constructive  trust  In 
Wood  V.  Supervisors  the  court  said:  "This 
brings  us  to  the  question:  Can  the  county 
plead  as  a  defense  in  bar  of  a,  recovery  the 
statute  of  limitations,  or  is  it  precluded  from 
so  doing?  The  law  supports  the  contention 
that  it  may.  To  prevent  title  application  of 
the  statute  in  favor  of  a  trustee  the  trust 
must  be  created  by  the  direct  act  of  the 
parties,  and,  when  a  person  Is  charged  as 
trustee  by  implication  or  constructive  trust 
of  law,  he  may  claim  the  protection  and  hea- 
efit  of  the  statute.  It  Is  only  where  there 
Is  an  actual,  continuing  and  subsisting  trust 
that  the  trustee  is  precluded  from  setting 
up  the  statute  of  limitations.  The  trial 
court  held  that  the  provisions  of  the  stat- 
ute barring  the  right  of  action  in  six  years 
were  applicable  to  the  facts  In  this  case.  In 
this  conclusion  we  concur.  The  only  relief 
demanded  against  the  county  was  a  money 
Judgment  based  on  the  alleged  fact  that  It 
had  Illegally  and  unlawfully  applied  to  its 
own  use  the  trust  funds."  In  Strough  v. 
Supervisors,  119  N.  Y.,  23  N.  E.,  supra,  the 
court  said:  "The  plaintiff  insists  that  the 
action  is  for  breach  of  trust  and  the  misuse 
of  trust  funds,  and  that  the  statute  does  not 
commence  to  run  against  such  a  cause  of 
action  until  there  is  a  denial  of  the  right 
of  the  beneficiary.  The  duty  Imposed  on  the 
treasurer  was,  in  a  general  sense,  a  trust 
duty.  This  is  true  of  every  duty  imposed  on 
a  public  officer,  but  persons  injured  by  a 
violation  of  the  duty  for  which  they  may 
maintain  an  action  at  law  must  pursue 
their  remedy  within  the  period  of  limita- 
tions of  legal  actions.  The  legal  remedy 
here  was  adequate,  and  the  cause  of  ac- 
tion was  definite  and  distinct  as  to  each  mis- 
appropriation at  its  date,  and  we  can  see 
no  escape  from  the  oonclusion  that  the  Ihn- 
Itatlon  is  governed  by  section  382,  and  con- 
sequently no  recovery  can  be  had  back  of 
six  years."  The  rule  that  the  statute  of 
limitations  applies  as  a  bar  for  violation  of 
implied  or  constructive  trusts  is  well  stated 
in  25  Cyc  1155.    This  rule  was  applied  in 
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tbe  rery  similar  case  of  Dearborn  County 
V.  VoOs,  9  Ind.  App.  869,  36  N.  B.  772.  This 
mle  seems  not  to  apply  where  there  has  been 
a  fraudulent  misappropriation  and  conceal- 
ment, or  where  the  trustee  admits  that  the 
fund  was  a  tmst  fund,  and  makes  no  ad- 
verse claim  himself.  25  Cyc  1158.  The  case 
at  bar  Is  wholly  without  these  exceptions. 
In  this  case  there  was  no  fraudulent  misap- 
propriation, and  defendant  in  good  faith 
made  adverse  claim  to  the  fund  sought  to  he 
recovered  in  t£is  action.  This  case  is  clear- 
ly within  both  rules  heretofore  stated  per- 
mitting the  statute  of  limitations  to  apply. 
The  defendant  made  open  notorious  public 
claim  of  right  to  the  fund,  which  would 
make  the  statute  of  limitations  applicable 
even  in  the  case  of  a  direct  or  express  trust, 
as  well  as  to  an  implied  one. 

And  there  is  also  another  plain  reason  why 
the  six-year  statute  of  limitations  should 
apply  In  this  case.  The  plaintiff  has  sought 
its  remedy  In  a  court  of  law.  The  complaint 
seeks  money  judgment  only,  for  money  had 
and  received.  No  equity  power  or  Jurisdic- 
tion is  sought  to  be  invoked.  It  is  a  com- 
plaint plainly  on  the  law  side  of  the  court, 
in  which  either  side  was  entitled  to  trial  by 
Jury  as  a  matter  of  right  (Cralgo  v.  Craigo, 
118  N.  W.  712),  but  which  was  tried  to  the 
court  on  a  stipulated  state  of  facts.  No 
trust  was  sought  to  be  established  by  the 
allegations  of  tbe  complaint  and  a  money 
Judgment  was  all  that  was  demanded,  and 
which  was  adequate  and  afforded  plaintiff 
ample  redress.  The  rule  seems  to  be  well  es- 
tablished in  relation  to  remedies  for  viola- 
tion of  trust  obligations  that  when  the  ac- 
tion is  cognizable  on  the  law  side  of  the 
court,  and  the  remedy  is  concurrent  and  ade- 
quate at  law,  the  statute  of  limitations  will 
apply,  although  relief  is  sought  in  equity. 
Nor  is  a  case  exempt  from  the  statute  by 
reason  of  the  fact  that  an  accounting  may 
be  necessary  to  determine  the  amount  due 
plaintiff,  if  tbe  account  can  be  taken  In  an 
action  at  law  as  well  as  in  a  suit  in  equity, 
and  this  is  true  where  the  plaintiff  actually 
seeks  his  remedy  In  a  court  of  law.  25  Cyc. 
11S2,  snbd.  "b."  And  see  top  of  page 
1157,  Sbortrldge  v.  Harding,  34  Mo.  App. 
354;  Roberts  v.  Ely,  113  N,  Y.  128,  20  N. 
a  606;  Mills  V.  Mills,  115  N.  Y.  80,  21  N.  B. 
714;  Yates  v.  Wing,  42  App.  Div.  356,  59  N. 
Y.  Snpp.  78;  Strough  v.  Supervisors,  supra; 
Dearborn  Co.  v.  Lods,  supra. 

If  there  ever  was  a  case  where  the  stat- 
ute of  limitations  should  apply,  it  is  in  this 
class  of  cases.  The  city  under  our  statute 
would  be  entitled  to  recover  Interest  on  each 
misappropriation  from  the  date  of  settle- 
ment with  tbe  city  treasurer.  Since  1890 
counties  have  been  retaining  tbe  4  per  cent, 
for  collecting  dty  taxes,  with  knowledge 
and  implied  consent  of  the  city.  The  money 
bas  not  been  stolen  by  the  county,  but  the 
taxpayer  has  had  the  beneflt  of  it,  but  not  in 


the  particular  place  provided  by  law.  Under 
such  ctarcumstances,  it  is  an  absolute  injus- 
tice to  the  county  that  the  city  might  be 
permitted  to  He  idly  by  without  objection  or 
without  bringing  suit,  and  thus  be  permitted 
to  recover  a  large  accumulation  of  interest 
from  the  county  for  this  long  period  of  years. 
We  are  of  the  opinion'  that  the  former 
Judgment  of  this  court  was  right,  and  should 
be  adhered  to,  and  it  is  ordered  that  this  ac- 
tion be  remanded  to  the  circuit  court  with 
directions  to  ascertain  by  evidence  the  amount 
of  said  taxes  paid  to  Turner  county  or  its 
treasurers  after  January  10,  1901,  and  modi- 
fy and  enter  Judgment  In  favor  of  plaintiff 
for  such  amount  as  shall  be  found  to  have 
been  so  paid  after  that  date,  with  costs  in 
favor  of  plaintiff  in  the  circuit  court,  and 
that  appellant  be  awarded  costs  on  this  ap- 
peal. 

HANBY,  3.  (dissenting).  The  nature  of 
this  litigation  is  disclosed  by  tbe  decision  of 
tbe  trial  court  wherein  it  is  found:  That 
defendant  is  one  of  the  organized  counties  of 
this  state ;  plaintiff,  a  city  of  the  third  class 
located  therein.  "That  between  the  20th 
day  of  November,  1894,  and  the  1st  day  of 
December,  1906,  the  duly  elected,  qualified, 
and  acting  county  treasurers  of  defendant 
county,  as  officers  thereof,  collected  for  the 
plaintiff  the  sum  of  $38,621.85,  in  taxes  as  the 
city  tax'  for  the  said  city,  and  that  the  said 
amount  of  taxes  was  paid  to  the  respective 
treasurers  of  the  said  county  by  the  taxpay- 
ers of  tbe  said  city  as  the  city  tax  thereof ; 
that  at  several  times  during  each  year  from 
the  20th  day  of  November,  1894,  to  the  Ist 
day  of  December,  1906,  the  respective  treas- 
urers of  tbe  said  coimty  remitted  to  the  said 
city  the  city  taxes  so  collected  by  the  said 
treasurers  during  said  period  of  time,  less 
4  per  cent  of  the  total  amount  of  taxes 
so  collected,  which  said  treasurers  retained 
as  a  commission  for  collecting  the  said  tax- 
es; that  the  total  amount  retained  by  the 
said  treasurers  of  the  said  county  during 
said  period  for  collecting  the  said  city  taxes 
was  $1,544.73,  or  4  per  cent  of  the  total 
amount  so  collected;  that  the  said  treasur- 
ers of  the  said  county  during  said  period 
deposited  the  said  sum  of  $1,544.73  retained 
as  commissions  as  aforesaid  in  special  sal- 
ary fund  of  the  said  county ;  that  out  of  the 
said  special  salary  fund  certain  officer's  sal- 
aries were  paid,  and  the  balance  remaining 
In  the  said  fund  at  the  end  of  each  fiscal 
year  was  deposited  by  the  proper  county  of- 
ficers in  the  general  fund  of  tbe  county  for 
the  use  and  benefit  of  the  county ;"  that  pay- 
ment of  the  difference  between  1  and  4  per 
cent,  on  the  amount  of  taxes  so  collected  was 
demanded  and  refused  January  8. 1907.  And 
tbe  court  concludes:  "(3)  That  the  defend- 
ant is  made  by  law  the  agent  of  the  plain- 
tiff to  collect  and  enforce  the  collection  of  the 
said  taxes,  and  the  relationship  existing  be- 
tween the  plaintiff  and  defendant  is  a  fldu- 
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ciary  one,  and  the  Bald  taxes  when  bo  col- 
lected by  the  county  became,  and  Is,  a  trust 
fund  in  the  poBsesalon  ot  the  said  county, 
the  county  acting  as  a  trustee  of  an  express 
trust;  (4)  that  the  defendant  county  is  now 
holding  and  retaining  the  sum  of  91|1S8.54 
as  taxes  belonging  to  the  plaintiff  (being  the 
-difference  between  1  per  cent  and  4  per  cent, 
of  the  total  taxes  so  collected)  for  which  de- 
fendant must  account  to  plaintiff;  (6)  that 
the  plaintiff  is  entitled  to  Judgmoat  against 
the  deftodant  for  the  sum  of  91,158.6^  '^Ith 
interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  January  8,  1907,  and  for 
costs."  Thus  it  was  determined  in  the  court 
below  (1)  that  the  defendant  county  was  au- 
thorized by  the  statute  to  retain  only  1  per 
cent  as  commission  for  collecting  plaintiff's 
taxes ;  and  (2)  that  the  six  years  limitations 
of  actions  pleaded  in  the  answer  did  not  pre- 
clude recovery  of  the  whole  amount  so  re- 
tained with  interest  from  the  date  of  the 
.  demand.  In  the  former  decision  of  this 
court  the  trial  court  was  sustained  as  to  the 
first  proposition,  but  reversed  as  to  the  sec- 
ond. City  of  Centervllle  t.  Turner  County, 
122  N.  W.  350. 

After  a  carefal  re-examinatlon  of  these 
propositions,  I  am  entirely  satisfied  with  the 
former  decision  of  this  court  as  to  the  first 
pn^osttion,  but  not  as  to  the  second.  "No 
tax,"  declares  the  state  Constitution,  "shall 
be  levied  except  in  pursuance  of  a  lawwlilch 
shall  distinctly  state  the  object  of  the  same, 
to  which  tlie  taxes  only  shall  be  applied." 
Const  art  11,  f  8.  The  taxes  here  Invcdved 
were  levied  for  the  use  and  benefit  of  the 
plaintiff  city.  Having  been  levied  and  col- 
lected for  ttiat  purpose,  they  cannot  be  ap- 


plied to  any  otiieT,  not  even  by  express  au- 
tiwrlty  of  the  Legislature  Itself.  The  money 
so  collected.  In  contemplation  of  the  law  of 
this  state,  as  expressed  by  its  Constitution, 
remains  tn  possession  of  the  defendant  coun- 
ty, and  will  so  remain  until  applied  to  the 
object  for  which  it  was  collected.  This  be- 
ing so,  its  proper  application  cannot  be  pre- 
vented by  legislation  In  the  nature  of  limi- 
tations of  actions  or  otherwise.  The  man- 
date of  the  Constitution  is  imperative  and 
continuing.  It  cannot  be  evaded  by  legis- 
lation or  the  acts  of  public  officers.  This  is 
not  an  action  by  the  city  or  county  against 
an  tndlvldnal  to  recover  misappropriated 
funds.  It  is  a  controversy  between  the  tax- 
payers of  the  city  and  the  taxpayers  of  the 
county.  It  involves  a  trust  created  by  the 
Constitution  itself,  an  obligation  imposed  by 
the  Constitution  itself  upon  the  officers  of 
both  city  and  county  to  see  that  all  money 
collected  by  taxation  shall  be  applied  to  the 
purpose  for  which  It  was  levied,  an  obliga- 
tion to  be  enforced  by  the  courts  whenever 
called  upon  to  do  so,  agreeably  to  the  re- 
quirements of  the  organic  law.  This  view 
works  no  injustice.  The  county,  having  had 
the  benefit  of  taxes  to  which  it  was  not  en- 
titied,  should  make  restitution.  So,  assum- 
ing that  the  payment  by  the  city  to  the  coun- 
ty of  one  per  cent  for  collecting  the  for- 
mer's taxes  as  authorized  by  the  statute  is 
a  proper  use  of  taxes  levied  and  collected  for 
city  purposes,  I  think  this  court  should  re- 
cede from  the  conclusion  in  its  former  deci- 
sion as  to  the  six-year  limitation  and  sus- 
tain the  court  below  in  all  respects. 

SMITH,  J.,  taking  no  part  In  the  decision. 
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LOWE  T.  BAST  SIOUX  FALLS  QUARRY 
CO. 

(Supreme  Court  of  South   Dakota.     Mar   11) 
1910.) 

1.  Highways  (J  21*)— Section  Lines— Statu- 
TOBT  Pbovisions— "Public  Highway." 

Under  Pol.  Code,  {  16&4,  declaring  all  sec- 
tion lines  within  the  state  to  be  "public  high- 
ways" as  far  as  tiracticable<  a  section  line  road 
becomes  an  established  public  highway,  without 
any  action  or  procedure  on  the  part  of  the 
county,  which  no  one  has  the  right  to  obstruct. 

[Eki.  Note.— For  other  caaes,  see  Highways, 
Cent.  Dig.  i  3T ;    Dec  Dig.  {  21.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  pp.  3291-3306 ;    vol.  8,  p.  7678.] 

2.  HiOHWATB  (J  21*)- Section  Lines— Pbao- 

XICABILITT. 

Pol.  Code,  1 1694,  declaring  all  section  line* 
public  highways  as  far  as  practicable,  does  not 
establish  a  highway  on  a  section  line  where  it 
is  impracticable  to  construct  it  on  such  line, 
but  any  situation  where  it  is  reasonably  possi- 
ble to  conatract  a  highway  ia  within  the  opera- 
tion of  that  section. 

[E>I.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  |  37;    Dec.  Dig.  i  21.»] 

3.  Highways  (i  66*)- Vacation, 

A  highway,  having  been  once  lawfully  es- 
tablished, can  only  be  vacated  or  abandoned  by 
some  lawful  method. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {|  222-224:    Dec.  Dig.  S  66.*] 

4.  Highways  (i  157*)— Obstbuotion. 

The  burden  of  proof  is  on  one  obstructing 
•  lawfully  established  highway  to  show  vacation 
or  abandonment  thereofi 

[X>1.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  423 ;  Dec.  Dig.  i  157.*] 

5.  Highways  (§  76*)— Highway  Not  Wuhir 
City— Vacation. 

A  part  of  a  section  line  highway  not  with- 
in the  boundaries  of  a  city  is  not  within  its 
jurisdiction,  and  can  only  be  vacated  by  the 
county  commissioners  in  accordance  with  Pol. 
Code,  H  1594-1786. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  S  256 ;  Dec.  Dig.  $  76.*] 

6.  Highways  ({  79*)— Abandonment  —  New 
Road. 

Where  a  highway  bas  ceased  to  he  used, 
and  another  is  acquired  in  Its  place,  this  may 
operate  as  an  abandonment  of  the  former,  but 
an  abandonment  exists  only  where  another 
highway  is  accepted  in  place  of  the  pre-existing 
highway  under  such  circumstances  as  to  give 
the  public  a  valid  title  to  the  new  way ;  and 
a  mere  adoption  of  another  way  by  the  pub- 
lic, without  legal  right  thereto,  is  insufficient 
[Eid.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  279-287;    Dec  Dig.  |  79.*] 

7.  Highways  (J  79*)— Abandonueni^Ube  of 
Anotheb  Wat. 

That  a  more  convenient  road  has  been 
used  is  not  sufficient  to  show  an  abandonment 
of  an  established  highway. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig,  If  279-287 ;    Dec  Dig.  §  79.*] 

Appeal  from  Circuit ,  Court,  Minnehaha 
County. 

Action  by  Wiley  V.  Lowe  against  the  East 
Sioux  Falls  Quarry  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
with  directions. 


Aikens  &  Jadge,  for  appellant    Boyce  & 
Warren,  for  respondent 

McCOY,  J.  This  action  was  commenced 
by  plaintiff,  the  appellant,  against  respond- 
ent, to  have  removed  certain  obstructions 
from  what  appellant  claims  to  be  a  public 
highway,  situated  on  the  section  line  be- 
tween the  N.  E.  ^  of  section  29,  and  the  S. 
E.  %  of  section  20,  in  township  101,  range 
48,  in  Minnehaha  county.  Among  other 
things,  the  court  found  that  no  highway  had 
ever  been  opened  or  Improved  or  traveled  by 
the  public  on  the  said  section  line  between 
said  quarter  sections,  between  the  black- 
smith shop  and  the  northeast  corner  of  said 
section  29;  that  the  said  section  line  from 
the  blacksmith  shop  to  the  northeast  corner 
of  said  section  29,  and  for  a  distance  of 
about  a  half  mile  farther  east  to  a  point  on 
said  section  line  where  the  same  crosses  the 
Big  Sioux  river.  Is  not  practical  for  use  as  a 
public  highway;  that  the  public  travel  be- 
tween points  on  said  section  line  east  of  the 
river  and  points  on  said  section  line  west  of 
said  blacksmith  shop  has  never  been  upon 
said  section  line  between  the  blacksmith 
shop  and  the  river,  but  has  always  deflected 
either  to  the  north  or  the  south  from  said 
section  line,  and  for  a  great  many  years  has 
deflected  to  the  south  of  said  section  Iin<>, 
and  that  prior  to  the  commencement  of  thl. 
action,  about  1899,  the  city  council  of  the 
city  of  East  Sioux  Falls  accepted,  laid  out, 
and  improved  a  public  highway  deflecting 
from  said  section  line  at  a  point  Immediately 
west  of  said  blacksmith  shop  to  the  south  of 
said  section  line,  and  crossing  said  N.  E.  % 
of  29  in  a  southeasterly  direction  into  the 
city  of  East  Sioux  Falls,  and  extending 
through  said  city  In  a  northeasterly  direction 
across  the  Big  Sioux  river,  and  returning 
to  said  section  at  a  point  east  of  the  river, 
and  which  deflected  highway  has  ever  since 
been  exclusively  used  by  the  public;  that 
there  is  no  demand  for  a  change  of  said  high- 
way from  the  conrse  now  occupied  and  used. 
To  these  findings  the  appellant  excepted,  and 
contends  that  the  same  are  not  sustained  by 
and  are  against  the  evidence.  In  this  con- 
tention we  are  of  the  opinion  that  appellant 
Is  in  the  right  It  appears  from  the  record 
that  plaintiff  is  operating  a  stone  quarry  sit- 
uated on  the  N.  Ml  of  the  N.  W.  %  of  said 
section  29;  that  the  Illinois  Central  Railway 
croBsas  a  portion  of  said  N.  E.  ^4  of  29  and 
S.  E.  %  of  20  very  near  the  east  line  there- 
of, and  has  a  side  track  on  the  west  side  of 
its  line  also  crossing  said  section  line;  that 
formerly  plaintiff  hauled  stone  from  hi* 
quarry  by  team  directly  east  upon  the  s«o 
tion  line  between  said  sections  29  and  20  *'» 
the  Illinois  Central  side  track,  where  th« 
same  was  loaded  on  cars  for  shipment;  that 
the  defendant,  a  corporation.  Is  the  owner  of 
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the  said  N.  E.  %  of  29  and  S.  B.  %  of  20, 
and  operates  a  stone  quarry  on  each  of  said 
quarter  sections;  that  defendant  has  con- 
structed a  blacksmith  shop  across  said  sec- 
tion line  between  said  quarter  sections  own- 
ed by  defendant,  between  plaintiff's  quarry 
and 'said  side  track;  that  defendant  has  piled 
up  riprap,  built  a  tramway,  and  tracks  and 
a  wire  fence  across  said  section  line  between 
the  blacksmith  shop  and  the  railway,  there- 
by effectually  preventing  plaintiff  and  all 
others  from  using  said  section  line  as  a  high- 
way between  the  blacksmith  shop  and  rail- 
way tracks.  It  further  appears  that  this 
section  line  highway  westward  from  the 
blacksmith  shop  is  a  much  traveled  thorough- 
fare; that  the  Big  Sioux  river  crosses  the 
same  section  line  about  a  half  mile  east  of 
the  railway  tracks,  where  there  is  a  high- 
way bridge  nearly  upon  the  section  line,  and 
that  east  of  the  bridge  this  section  line  road 
is  a  well  and  much  traveled  highway;  that 
the  city  of  E!ast  Sioux  Falls  Is  platted  and 
situated  on  the  N.  W.  ^  of  28,  in  said  town- 
ship; that  the  travel  from  the  westward  de- 
flects from  the  section  line  about  250  feet 
west  of  the  blacksmith  shop  to  the  south- 
ward, and,  running  irregularly  in  a  south- 
easterly direction,  enters  the  city  of  East 
Sioux  Falls,  and  thence  runs  northeastward- 
ly to  the  bridge  across  the  river,  and  thence 
east  on  the  same  section  line  highway.  In 
1899,  one  Perry,  an  agent  of  defendant,  by 
letter  purported  to  authorize  the  city  council 
of  East  Sioux  Falls  to  use  the  said  road  de- 
flecting southward  from  the  section  line  west 
of  the  blacksmith  shop  across  the  N.  E.  ^ 
of  29  Into  East  Sioux  Falls,  and  the  city 
council  by  motion  directed  the  road  overseer 
to  proceed  and  open  up  said  highway,  and 
the  said  city  has  caused  some  work  to  be 
done  on  that  part  of  the  road.  From  the 
vicinity  of  the  blacksmith  shop  east  to  the 
railway  tracks  the  natural  lay  of  the  land 
Is  uneven  and  broken,  there  being  a  sharp, 
stony  declivity  descending  from  the  vicinity 
of  the  shop  down  towards  the  railway,  and 
there  is  also  a  small  ravine  crossing  the  sec- 
tion line  between  the  shop  and  tracks,  which 
has  rendered  the  highway  practically  impas- 
sable, and  has  diverted  the  travel  from  the 
section  line,  although  plaintiff  hauled  loads 
of  stone  from  his  quarry  to  the  side  track 
down  this  section  line  road  without  difficulty 
before  defendant  obstructed  the  course  with 
wire  fence  and  tramway  tracks.  Since  the 
placing  of  these  obstructions  across  the  sec- 
tion line  plaintiff  has  been  compelled  to 
haul  the  stone  from  his  quarry  around  the 
deflected  road  into  East  Sioux  Falls,  about 
double  the  distance  formerly  traveled  down 
the  section  line,  and  which  new  road  is  part- 
ly uphill. 

Under  and  by  virtue  of  section  1S94,  Pol. 
Code,  providing  that  all  section  lines  within 
this  state  shall  be  and  are  hereby  declared 
public  highways,  as  far  as  practicable,  as  con- 


strued in  Wells  T.  Pennington  Oonn^,  2  S. 
D.  1,  48  N.  W.  806,  89  Am.  St  Rep.  758,  and 
Lawrrawe  ▼.  Bwert,  21  S.  D.  580,  U4  N.  W. 
709,  this  section  line  road  in  question  became 
an  existing  and  established  public  highway 
without  any  action  or  procedure  of  any  kind 
on  the  part  of  the  county  or  other  municipal 
authorities  surveying  or  laying  out  the  same, 
and  which  section  line  highway  no  one  had 
the  right  to  obstruct.  Where  it  is  impractica- 
ble to  construct  a  highway  on  a  section  line, 
there  the  statute  does  not  establish  a  high- 
way, but  any  situation  of  affairs  where  it  is 
reasonably  possible  to  construct  a  road  would 
be  within  the  operation  of  the  statute.  If 
some  natural  barrier  such  as  a  lake  or  high 
mountain  or  deep  gorge  lay  across  or  along 
the  section  line  where  it  was  practically  im- 
possible to  construct  a  highway  without  un- 
reasonable expense,  there  the  statute  would 
operate  to  defeat  the  establishment  of  the 
highway.  No  such  situation  of  affairs  has  been 
shown  to  exist  in  this  ca^e.  The  testimony 
shows  that  plaintiff,  prior  to  the  time  when 
defendant  obstructed  the  way,  did  haul  loads 
of  stone  down  this  section  line  road  from  the 
blacksmith  shop  to  the  side  track.  The  rec- 
ord shows  that  from  the  side  track  east  to- 
wards the  bridge,  1,320  feet  the  dty  of  East 
Sioux  Falls  has  laid  out  Third  street  of  said 
city.  This  highway,  having  been  once  law- 
fully established,  could  only  be  vacated  or 
abandoned  by  some  lawful  method.  The 
common-law  maxim  "Once  a  road  always  a 
road"  was  subject  to  vacation  or  abandon- 
ment. The  burden  of  proof  Is  upon  defend- 
ant In  this  case  to  show  vacation  or  aban- 
donment of  the  highway  in  question.  Elliott 
on  Roads  and  Streets,  p.  638.  Under  the 
law  of  this  state,  that  part  of  the  section 
line  highway  In  question  between  the  black- 
smith shop  and  railway  track  not  being  with- 
in the  boundaries  of  the  city  of  East  Sioux 
Falls,  is  not  within  the  jurisdiction  of  the 
authorities  of  that  city,  and  could  only  be 
vacated  by  action  of  the  board  of  county 
commissioners  of  Minnehaha  county,  in  ac- 
cordance with  the  provisions  of  chapter  17, 
Pol.  Code.  Where  a  way  has  ceased  to  be 
used,  and  another  is  acquired  In  its  place, 
this  may  operate  as  an  abandonment  of  the 
former.  It  seems  to  be  generally  held  that 
an  abandonment  exists  only  where  another 
highway  is  accepted  In  place  of  the  pre-ex- 
isting one  under  such  circumstances  as  to 
give  the  public  a  valid  title  to  the  former  or 
new  way,  and  that  a  mere  adoption  of  an- 
other line  of  travel  by  the  public  without 
legal  right  thereto  is  Insufficient  Brock- 
hausen  v.  Boeh1and..36  111.  App.  224;  Id.,  137 
111.  547,  27  N.  E.  458;  Peoria  v.  Johnson,  56 
111.  45;  Gfllbralth  v.  LIttlech,  78  Hi.  209; 
Kelley  Nail  Co.  v.  Lawrence  Furnace  Co.,  46 
Ohio  St  544,  22  N.  E.  639,  5  Ia.  R.  A.  652; 
15  Am.  &  Eng.  Ency.  405;  Elliott  on  Roads 
and  Streets,  p.  GS9.  The  rule  also  seems  to 
be  that  because  of  the  impassabillty  of  a 
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road  at  various  places,  dlver^ng  roads  have 
been  used,  and  tbat  a  more  convenient  road 
lias  been  established  Is  not  sufficient  to  show 
abandonment  Perry  v.  Staple,  77  Neb.  656, 
110  N.  Vf.  652;  Lyons  v.  Mullen,  78  Neb.  151, 
110  N.  W.  743;  Elliott  on  Roads  and  Streets, 
659. 

The  evidence  In  this  case  falls  to  show 
that  the  new  road  diverging  from  the  sec- 
tion line  west  of  the  blacksmith  shop,  and 
passing  In  a  southeasterly  direction  across 
the  N.  E.  %  of  29,  was  ever  legally  laid  out, 
or  that  the  public  ever  acquired  legal  title 
thereto.  Mr.  Perry,  who  sought  to  authorize 
the  use  of  the  new  road  across  the  N.  E.  ^ 
of  29  was  only  the  agent  of  the  defendant 
corporation,  and  there  Is  a  total  lack  of  any 
evidence  tending  to  show  that  be  was  au- 
thorized by  defendant  to  dedicate  or  give 
this  roadway  to  the  public.  Again,  there  is 
no  evidence  tending  to  show  the  exact  loca- 
tion of  this  new  road — ^nothing  to  show  the 
lenf;tb  or  width  thereof,  nor  the  degree  or 
angle  of  divergence,  so  that  even  an  expert 
surveyor  might  locate  It.  The  finding  of  the 
lower  court  Is  that  It  deflects  from  the  sec- 
tion line  immediately  west  of  the  blacksmith 
shop,  while  the  evidence  shows  that  in  real- 
ity it  is  250  feet  west  of  the  shop  where  the 
place  of  divergence  is.  Again,  there  is  no 
evidence  to  show  that  the  N.  E.  %  of  sec- 
tion 29  ia  within  the  limits  of  the  city  of 
East  Bioux  Falls.  If  the  said  N.  E.  U  of 
section  29  is  outside  the  city  limits,  then  the 
board  of  county  commissioners  only  could 
lay  out  and  establish  the  new  road  in  ac- 
cordance with  the  provisions  of  section  1611, 
Pol.  Code.  It  does  not  appear  that  the  said 
city  has  any  Jurisdiction  over  any  part  of 
the  said  section  line  highway  west  of  the 
railway  track. 

Therefore  we  are  of  the  opinion,  inasmuch 
as  the  said  section  line  highway  between 
tbe  said  S.  E.  %  of  section  20  and  the  N.  B. 
1/4  of  section  29  is  an  established  highway, 
impassable,  but  practical,  and  which  may  be 
made  passable  without  unreasonable  expense, 
that  no  vacation  or  abandonment  thereof 
bns  been  shown  to  exist,  and  that  appellant 
Is  a  proper  party  plaintiff  to  this  action,  the 
judgment  of  the  lower  court  should  be  re- 
versed, and  the  circuit  court  directed  to  en- 
ter judgment  for  plaintiff,  requiring  defend- 
ant to  remove  the  said  obstructions  from 
said  section  line  highway. 


In  re  McKENNAN'S  ESTATE. 

SHERMAN  et  al.  v.  STATE. 

(Supreme  Court  of  South  Dakota.    May  10, 

I.  Taxation  (J  4*)— Poweb  to  Tax— LnirrA- 

TIONS. 

There  is  vested  in  the  state,  through  tbe 
Legislature,  absolute  power  over  all  matters  of 


ta<ation,  except  a»  the  power  may  be  restricted 
by  the  state  Constitution,  or  by  some  power 
delegated  to  the  federal  government. 

[Ed.    Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  §§  3-14;   Dec.  Dig.  |  4.»] 

2.  CONBTTTDTIONAL    LaW     (8    48*)— CONSTBUC- 

TioN  IN  Favor  of  Legalitt. 

In  the  interpretation  of  any  law  relating 
to  taxation  attacked  as  unconstitutional,  every 
intendment  must  be  in  favor  of  its  validity.  ■ 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  8  46;   Dec.  Dig.  §  4&»] 

3.  Taxation  (§  856*)  —  Inhebitance  Tax— 
Natobe  of. 

A  charge  of  the  nature  imposed  by  Inheri- 
tance Tax  Lew,  Sess.  Lews  1005,  c.  54,  is  a 
tax  upon  the  transmission  of  property,  and  has 
nothing  to  do  with,  and  is  not  at  all  dependent 
for  its  validity  upon,  the  right  to  regulate  the 
succession  of  property. 

[Ed.    Note.— For  other  coses,   see   Taxation, 
Cent  Dig.  8  1673 ;   Dec.  Dig.  8  856.»] 

4.  Taxation    (8  869*)  —  Inheeitanok  Tax  — 
Statement  of  Object  of  Tax. 

Inheritance  Tax  Law,  Sess.  Lews  1905,  c. 
54,  is  not  void  because  not  complying  with 
Const  art  11,  8  8,  requiring  the  object  of  a 
tax  to  be  stated  In  the  law  levying  it,  as  that 
article  and  section  relate  only  to  the  ordinary 
property  tax,  and  not  to  a  tax  of  the  character 
imposed  by  the  inheritance  tax  law,  which  is 
upon  the  transmission  of  property. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  8  1674 ;   Dec.  Dig.  8  859.*] 

5.  Taxation  (8  876*)- Inhebitance  Tax— Ex- 
euftionb. 

Const,  art.  11,  8  5,  exempting  property  of 
the  United  States,  the  state,  county,  and  munic- 
ipal corporations  from  taxation,  and  section  6, 
exempting  property  used  exclusively  for  reli- 
gious and  charitable  purposes,  and  section  7, 
avoiding  all  other  exenytions,  relate  exclusively 
to  property  exemptions,  and  do  not  control  a 
tax  of  the  character  imposed  by  Inheritance 
Tax  Law,  Sess.  Lews  1905,  c.  54,  which  is  a  tax 
upon  the  transmission  of  property. 

[BM.    Note. — For   other   cases,    see   Taxation, 
Cent  Dig.  88  1C93-1699;   Dec.  Dig.  8  876.»] 

6.  Taxation  (8  859*)- Inhebitance  Tax  Law 
— exeuptions. 

Inheritance  Tax  Law,  Sess.  Laws  1905,  c. 
54,  is  not  void  because  making  exemptions  other 
than  allowed  by  Const  art.  11,  8  7,  as  that  sec- 
tion relates  exclusively  to  property  exemptions, 
and  does  not  control  a  tax  of  the  character  im- 
posed by  the  inheritance  tax  law,  which  is  a 
tax  npon  the  transmission  of  property. 

[EM.    Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  8  1674;   Dec  Dig.  8  859.*] 

7.  Taxation  (8  850*)  —  Inhebitance  Tax  — 
•Unifobmity. 

Coast,  art.  11,  8  2,  requiring  all  taxes  to  be 
uniform,  Rlates  exclusively  to  the  ordinary 
property  tax,  and  not  to  a  tax  of  tbe  charac- 
ter imposed  by  Inheritance  Tax  Law,  Sess. 
Laws  1905,  c.  54,  which  is  a  tax  upon  the  trans- 
mission of  property. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent  Dig.  8  1674 ;  Dec.  Dig.  8  859.*] 

8.  Taxation  (8  42*)  —  Equautt  and  Uni- 
roBMiTY— Classification  . 

Const  art.  Q,  8  17,  providing  that  all  tax- 
ation shall  be  equal  and  uniform,  permits  not 
only  classification,  but  a  progressive  rate  with- 
in classes,  provided  such  classification  and  pro- 
gression are  based  upon  proper  foundation  and 
result  in  substantial  uniformity  and  equality. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  §8  90-95  ;•  Dec.  Dig.  8  42.*] 
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9.  Taxation  (|  858*)  —  Inhkbitakok  Tax— 

EiOUAUTr  AND  TTNIFOEUCnT. 

The  classification  based  on  kinship  made 
br  Inheritance  Tax  Law,  Sess.  Laws  1905,  c. 
54,  meets  the  coustitutional  requirement  of 
equality  and  uniformity  of  taxation. 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1674;  Dec  Dig.  i  859.*] 

10.  Taxation  (§  859*)— Inhebitanct  Tax— 
Equalitt  and  Uniformity. 

The  method  of  progression  from  transmis- 
rion  of  less  to  those  of  greater  value  provided 
by  Inheritance  Tax  Law,  Sess.  Laws  1905,  c. 
54,  whereby  the  higher  rate  of  tax  in  case  of 
tranEmission  of  a  greater  estate  is  levied  upon 
the  whole  value  of  the  property  transmitted, 
rather  than  the  increased  rate  applying  only 
to  the  excess,  in  value  of  property  transmitted, 
over  the  amount  subject  to  the  next  lower  rate, 
is  in  violation  of  Const,  art.  6,  {  17,  requiring 
all  taxation  to  be  equal  and  uniform. 

[E!d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  8  1674 ;   Dec.  Dig.  g  859.*] 

11.  Statdteb  (8  226*)— Construction— Con- 
stitution ALiTT— Statute  Taken  fbou  An- 
other State. 

The  courts  of  one  state  are  not  bound  by 
the  constitutional  construction  placed  upon  a 
law  by  the  courts  of  the  states  from  which  the 
law  came,  and  this  even  if  the  Constitutions  are 
the  same. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8g  256,  307 ;   Dec.  Dig.  {  226.»] 

Haney,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

In  the  matter  of  the  assessment  of  an  In- 
heritance tax  upon  the  estate  of  Helen  G. 
McKennan,  deceased.  From  an  order  of  the 
Circuit  Court  on  Appeal  from  the  County 
Court,  declaring  the  estate  subject  to  the  tax, 
B.  A.  Sherman,  executor,  and  others,  appeal. 
Reversed,  with  directions. 

Boyce  &  Warren,  Aikens  &  Judge,  and 
Sioux  K.  Grigsby,  for  appellants.  8.  W. 
Clark,  Atty.  G^.,  and  Alpha  F.  Orr,  State's 
Atty.,  for  the  State. 

WHITING,  P.  J.  This  action  was  brought 
to  test  the  constitutionality  of  chapter  64  of 
the  Session  Laws  of  1905,  being  the  act  com- 
monly known  as  the  "Inheritance  or  succes- 
sion tax  law." 

The  will  of  one  Helen  G.  McKennan  was, 
on  the  13th  of  October,  1906,  admitted  to  pro- 
bate by  the  county  court  of  Minnehaha  coun- 
ty. The  provisions  of  such  will  were  set 
forth  In  certain  findings  of  fact  made  by  such 
county  court,  which  findings  will  be  herein- 
after referred  to.  It  appears  that  In  Sep- 
tember, 1907,  the  executor  of,  and  trustee 
under,  the  above-mentioned  will,  learning 
that  the  county  court  was  about  to  appoint 
an  appraiser  under  the  provisions  of  the 
above-mentioned  law  In  order  to  have  the 
property  of  the  estate  appraised  tor  the  pur- 
pose of  assessing  the  tax  under  such  law, 
presented  to  such  court  a  petition  setting 
forth  the  facts  hereinafter  stated,  and,  claim- 
ing that,  under  such  facts,  the  property  of  I 


sncb  estate  was  exnnpt  from  taxation  onder 
said  Inheritance  tax  law,  asked  the  court  to 
refrain  from  the  appointment  of  an  apprais- 
er, and  also  asked  the  court  to  adjudge  that 
certain  lands  conveyed  to  the  city  of 
Sioux  Falls  and  to  the  First  Congregational 
Church  were  not  part  of  such  estate.  The 
court,  in  pursuance  of  such  statute,  issued 
a  citation  to  all  the  parties  Interested  asking 
them  to  show  cause  why  such  property* 
should  not  be  appraised  and  the  inheritance 
tax  Imposed  upon  such  property.  In  answer- 
ing snch  order,  the  interested  parties  raised, 
among  others,  the  questions  hereinafter  dis- 
cussed. A  stipulation  as  to  the  value  of  the 
several  parts  of  the  estate  was  entered  Intp, 
and  thus  the  necessity  for  appointment  of 
appraiser  was  waived.  The  said  county  court 
appraised  the  estate  and  made  findings  of 
facts  and  conclusions  of  law. 

Snch  findings  of  fact,  sd  far  as  they  are 
material,  are,  in  substance,  as  follows:  The 
deceased  left  a  will  which  had  been  duly  ad- 
mitted to  probate.  An  executor  had  been  ap- 
pointed, had  qualified,  and  letters  had  issued 
to  him.  On  September  6,  1906,  the  said  Helen 
G.  McKennan,  in  contemplation  of  death,  had 
made  and  executed  to  the  First  Congrega- 
tional Church  of  Sioux  Falls,  S.  D.,  a  war- 
ranty deed  to  certain  lands  therein  described, 
which  deed  was  duly  acknowledged  and-  de- 
livered in  escrow  with  definite  and  irrevoca- 
ble instructions  in  writing  that  the  same,  im- 
mediately upon  her  death,  be  driivered  to  the 
grantee.  She  died  on  September  29,  1906. 
The  deed  was  at  once  delivered  and  placed 
of  record.  Such  diurch  was  a  religious  cor- 
poration, and  the  conveyance  so  made  was 
made  and  received  with  the  purpose  and  In- 
tent that  sudi  property  should  be  used  ex- 
clusively for  religious  and  charitable  pur- 
poses. The  church  society  had  since  sold 
such  lands  for  $5,000  and  had  used  the  pro- 
ceeds in  the  construction  of  a  church  build- 
ing for  such  society,  which  building  was  used 
exclusively  for  religious  purposes.  Said  land 
so  conveyed  was  and  now  is  of  the  value  of 
$5,000.  On  said  September  6,  1906,  in  con- 
templation of .  death,  said  Helen  O.  Mc- 
Kennan made  and  executed  to  the  city  of 
Sioux  Falls,  S.  D.,  a  deed  to  a  certain  tract 
of  land,  such  deed  conditioned  that  said  land 
was  to  be  used  and  kept  as  a  public  perk  for 
the  benefit  of  the  public,  but  with  power  on 
the  part  of  the  city  to  sell  such  part  of  the 
tract  as  should  seem  to  it  necessary  for  the 
purpose  of  improving  the  remainder,  l^is 
deed  was  also  placed  in  escrow  under  the 
same  conditions  as  the  deed  above  mentioned, 
and,  in  the  same  manner,  was  delivered  and 
placed  of  record.  Certain  parts  of  said  last- 
mentioned  land  have  been  sold  under  the 
power  contained  in  snch  deed.  The  value  of 
the  land  was  and  Is  $17,000.  At  the  time  of 
her  death  said  Helen  G.  McKennan  left  prop- 
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erty  real  and  personal,  other  tban  above  men- 
tioned, to  the  value  of  $32,000,  some  $5,000 
of  wblch  was  money  on  hand.  Certain  claims 
hare  been  filed  against  the  estate,  which 
claims  are  In  litigation  and  not  yet  adjudi- 
cated. The  will  provided  that,  after  the  pay- 
ment of  legacies  and  debts,  the  remainder  of 
the  property  should  'be  devised  to  one  Sher- 
snan,  who  was  the  executor,  to  be  held  by 
him  in  trust,  to  be  sold  and  converted  and 
the  proceeds  therefrom  paid  over  to  certain 
trustees,  for  the  purpose  of  constructing  and 
maintaining  a  public  hospital  in  the  city  of 
Sionx  Falls,  S.  D.,  which  said  trust  was  one 
exclusively  for  charitable  purposes. 

As  conclusions  of  law,  the  court  found  that 
the  property  conveyed  to  the  church  society 
was  subject  to  tax  on  the  valuation  of  $4,900 
at  the  rate  of  4  per  cent ;  that  the  property 
conveyed  to  the  city  was  subject  to  a  tax  on 
a  valtiatlon  of  $15,900  at  the  rate  of  6  per 
cent;  that  the  real  estate  devised  In  trust 
was  subject  to  a  tax  on  a  valuation  of  $31,380 
subject  to  a  reduction  by  allowance  of  fur- 
ther claims,  such  tax  to  be  at  a  rate  of  8 
per  cent ;  that  the  church  society  was  liable 
for  the  payment  of  the  tax  against  the  prop- 
erty conveyed  to  it ;  that  the  city  was  liable 
for  the  tax  on  its  property,  and  the  executor 
and  trustee  in  his  oflSclal  capacity  liable  for 
the  tax  on  the  residue.  Decree  was  entered 
In  conformity  with  such  findings  and  con- 
clusions; said  decree  containing  a  direction 
and  an  order  to  the  church  society  and  to 
the  city  to  pay  the  tax  to  the  county  treas- 
urer, and  a  direction  and  order  to  the  trustee 
to  retain  the  tax  on  the  residue  until  the 
claims  against  the  estate  should  be  adjudi- 
cated. 

The  city,  church  society,  executor,  and 
trustees  appealed  to  the  circuit  court  upon 
questions  of  both  law  and  fact  In  the  cir- 
cuit court  It  was  stipulated  that  the  case  be 
determined  upon  the  findings  made  by  the 
county  court,  which  findings  were.  In  accord- 
ance therewith,  adopted  by  the  circuit  court. 
The  court  made  conclusions  similar  to  those 
of  the  county  court,  except  that  It  directed 
the  sale  of  the  lands,  conveyed  to  the  city, 
fOr  the  payment  of  the  tax,  and  further  pro- 
vided, in  relation  to  the  tax  upon  the  residue 
in  the  hands  of  the  executor  and  trustees, 
that  If  the  daima  thereafter  allowed  should 
reduce  the  net  amount  in  his  hands  below 
$20,000  but  In  excess  of  $10,000,  they  should 
pay  the  tax  at  a  rate  of  6  per  cent,  and.  If 
reduced  to  $10,000,  at  a  rate  of  4  per  cent., 
and  a  decree  was  entered  In  accordance  with 
sudb  findings  and  conclusions,  from  which 
decree  appeal  was  taken  to  this  court 

Several  assignments  of  error  are  found  in 
the  record  herein,  nearly  all  of  which  are 
based  upon  the  alleged  unconstitutionality  of 
the  law  herein  involved.  Several  grounds  of 
unconstitntlonallty  are  set  forth  rendering 
It  necessary  to  consider  fully  the  said  law. 

Our  law  is,  in  a  general  way,  similar  to 


those  of  many  other  states;  but  it  appears  to 
have  been  copied  after  that  of  the  state  of 
Illinois.  The  parts  material  for  our  consid- 
eration in  discussing  the  assignments  here- 
inafter discussed  provide  for  a  division  of 
the  beneficiaries  Into  three  classes:  First 
those  closely  related  to  the  deceased,  and  as 
to  this  class  the  rate  of  tax  shall  be  $1  on 
every  $100  of  the  dear  market  value  of  the 
property  received  by  each  person,  with  a 
proviso  that  In  case  of  estates  of  $20,000  or 
less 'transferred  to  the  widow  of  the  deceased, 
or  of  $5,000  to  any  one  of  the  other  parties 
named  In  sudi  class,  the  same  shall  be  ex- 
empt from  such  tax,  and  in  any  case  there 
shall  be  such  exemptions  allowed  from  the  es- 
tate passing  to  such  parties ;  second,  those  per- 
sons more  remotely  related  to  the  deceased, 
and,  as  to  this  class,  the  tax  shall  be  $2  on 
every  $100  of  the  clear  market  value  of  the 
property  received  by  each  person,  with  a  pro- 
viso that  there  shall  be  an  exemption  from 
such  tax  in  favor  of  each  of  said  persons  of 
$500;  third,  all  beneficiaries  not  included  In 
either  of  the  others,  and,  as  to  this  class,  the 
law  provides  that  the  rate  shall  be  as  fol- 
lows: "On  each  and  every  one  hundred  dol- 
lars of  the  clear  market  value  of  all  property 
and  at  the  same  rate  for  any  less  amount 
on  all  estates  of  ten  thousand  dollars  and 
less,  four  dollars ;  on  all  estates  of  over  ten 
thousand  dollars,  and  not  exceeding  twenty 
thousand  dollars,  six  dollars;  on  all  estates 
over  twenty  thousand  dollars  and  not  exceed- 
ing fifty  thousand  dollars,  •  •  •  eight 
dollars;  and  on  all  estates  over  fifty  thou- 
sand dollars,  ten  dollars.  Estates  of  the 
clear  market  value  of  one  hundred  dollars, 
transferred  to  each  of  the  parties  mentioned 
In  the  last-named  class,  shall  be  exempt." 
Before  entering  upon  a  discussion  of  the 
propositions  raised  by  appellants'  assign- 
ments, it  is  well  to  consider  briefly  the  intrin- 
sic nature  of  this  method  of  raising  revenues. 
The  interpretation  of,  and  construction  to  be 
put  upon,  the  class  of  legislation  now  before 
us,  has  demanded  the  attention  of  the  courts 
in  probably  the  great  majority  of  the  states 
as  well  as  that  of  the  federal  courts.  This 
has  been  true  especially  in  the  more  recent 
years,  which  fact  might  lead  one  to  suppose 
that  this  is  some  new  method  of  taxation. 
Such,  however,  is  far  from  the  fact  An 
investigation  shows  that  such  method  of 
raising  revenue  has  been  recognized  and  en- 
forced for  centuries,  and  especially  in  Euro- 
pean countries;  and  that  in  this  country  it 
is  found  In  state  legislation  as  far  back  as 
the  early  part  of  the  nineteenth  century. 
Though  it  has  not  generally  been  resorted  to 
by  the  states  until  quite  recently,  the  feder- 
al government  has  had  legislation  of  this 
nature  for  nearly  or  quite  a  half  century. 
No  extensive  historical  review  can  serve  any 
useful  purpose  herein ;  but  to  those  interest- 
ed therein  we  would  call  attention  to  the 
case  of  Knowlton  v.  Moore,  178  U.  S.  41,  20 
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Sup.  Gt  747,  44  L.  Ed.  968,  wherein  wlU  be 
found  a  most  Interesting  and  exhaustive  his- 
tory of  such  legislation,  together  with  a  very 
exhaustive  interpretation  and  construction  of 
the  federal  law,  whl<^  law,  as  Interpreted 
by  the  court  in  said  case,  1»  identical  with 
the  law  at  bar  so  far  as  theory  pf  classifica- 
tion and  progression  in  rates  aR  concerned. 
Historically  considered,  it  is  enough  to  say 
that  long  before  the  establishment  of  the 
Ck>n8titutlon  of  this  state  what  were  known 
as  "probate  fees,"  "death  dues,"  "inheritance 
taxes,"  and  "succession  taxes"  were  generally 
recognized  as  proper  and  lawful  sources  of 
revenue.  In  fact,  it  must  be  conceded  as 
thoroughly  established  that  there  is  vested 
in  the  state,  through  its  Legislature,  absolute 
power  over  all  matters  of  taxation,  save  and 
except  as  the  power  of  bu(^  Legislature  may 
be  restricted  by  the  people  through  the  Oon- 
stltutlon,  or  by  some  power  delegated  to  the 
federal  government  Without  such  restric- 
tions there  would  be  no  limit  whatever  upon 
methods  of  taxation  either  in  relation  to  the 
classes  of  property  or  other  objiects  of  taxa- 
tion, the  classification  of  such  objects  of  tax- 
ation, the  rates  levied,  or  any  of  the  matters 
becoming  vital  in  view  of  the  constitutional 
provisions,  state  and  federal.  In  re  Watson, 
17  S.  D.  486,  97  N.  W.  463;  State,  etc.,  v. 
Ferris,  63  Ohio  St  314,  41  N.  E.  579,  SO  L. 
B.  A.  218. 

It  therefore  follows  as  a  necessai^  result 
that,  in  the  interpretation  of  any  law  of  our 
state  relating  to  taxatlcm  which  is  attacked 
as  unconstitutional,  every  Intendment  must 
be  in  favor  of  its  validity.  As  was  weU  said 
t>y  the  court  In  the  case  of  Eyre  v.  Jacob,  14 
Grat.  (Va.)  422,  73  Am.  Dec.  367:  "It  has 
always  been  considered  to  be  a  most  delicate 
office  for  a  Judge  to  undertake  to  pronounce 
an  act  of  the  Legislature  to  'be  unconstitu- 
tional and  void.  It  Is  substantially  to  repeal 
the  obnoxious  law,  and  thus  in  effect  to  ex- 
ercise a  power  properly  belonging  to  another 
department  of  the  government  'The  ques- 
tion,' says  Judge  Marshall,  "whether  a  law  be 
void  for  its  repugnancy  to  the  Constitution, 
is  at  all  times  a  question  of  much  delicacy, 
which  ought  seldom,  if  ever,  to  be  decided 
in  the  affirmative  in  a  doubtful  case.'  'It  is 
not  on  slight  implication  and  vague  conjec- 
ture that  the  Legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  its  acta 
to  be  considered  as  void.  The  opposition  be- 
tween the  Constitution  and  the  law  must  be 
such  that  the  Judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each 
other.' "  Certainly  no  court  should  declare 
any  law  unconstitutional  simply  because  it 
conflicts  with  the  views  of  the  judges  on  its 
advisability  or  necessity.  Com.  v.  McWil- 
liams,  11  Pa.  70.  "But  whether  a  statute  is 
contrary  to  the  genius  of  a  free  people  is  a 
question  for  the  Legislature,  not  the  judge. 
It  cannot  be  annulled  upon  any  supposed  nat- 
ural equity,. the  inherent  rights  of  fre«uen, 


I  or  any  general  or  vaghe  interpretation  of  a 
provision  of  the  Constitution  beyond  its  plain 
and  obvious  meaning."  Davis  v.  State,  3  Lea 
(Tenn.)  378.  On  the  other  hand,  courts  must 
not  ignore  the  plain  provisions  of  the  Consti- 
tution, but  should  recognize  that  It  is  to  the 
courts  alone  that  the  people  can  look  to  pre- 
serve for  them  those  rights  which  have  been 
guaranteed  to  them  through  restrictions  plac- 
ed upon  legislation  by  such  Constitution. 

Much  has  been  said  and  written  in  relation 
to  the  nature  of  the  tax  now  in  question.  It 
has  even  been  intimated  that  it  is  not  a  tax, 
but  a  mere  condition  imposed  upon  the  right 
to  receive  an  inheritance  or  to  succeed  to 
property,  indd^it  to  the  power  to  regulate 
transmission  and  succession ;  but  thl»  is  cer- 
tainly not  true.  State,  etc.,  v.  Ferris,  supra ; 
Knowlton  V.  Moore,  supra.  Most  of  the  de- 
dsiODS  speak  of  it  as  a  tax  on  the  right  to 
inherit  or  succeed  to  property.  State  v.  Fer- 
ris, supra;  Drew  v.  Tifft  79  Minn.  175,  81 
N.  W.  830,  47  L.  E.  A.  525,  79  Am.  St  Rep. 
446;  Gelstborpe  v.  Fumell,  20  Mont  299,  51 
Pac.  267,  39  L.  R.  A.  170 ;  In  re  Fox's  Estate, 
154  Mich.  8, 117  N.  W.  658;  State  v.  Bazllle, 
97  Minn.  11,  106  N.  W.  93,  6  L.  B.  A.  (N.  8.) 
732 ;  7  A.  &  E3.  Ann.  Cases,  1056.  It  seems 
clear  to  us  that  this  is  incorrect  that  it  is 
not  a  tax  upon  the  right  to  inherit  or  to  suc- 
ceed, nor  upon  the  right  to.  transmit  but  a 
tax  upon  the  exercise  of  such  right — upon  the 
transmission  of  property.  To  illustrate:  Ev- 
ery person  owning  property  has  the  inher- 
ent right  to  sell  such  property,  and  every  oth- 
er person  has  the  inherent  right  to  purchase 
same.  These  rights  are  subject  to  regulation, 
but  they  could  not  be  taxed  unless  considered 
as  property,  and,  if  property,  must  be  taxed 
as  such.  Yet  the  federal  government  has  in 
quite  recent  years,  by  its  act  to  raise  revenue 
for  the  Spanish  War,  imposed  a  tax,  not  on 
land,  not  on  right  to  sell  or  purdiase  land, 
but  upon  the  transfer  of  land,  upon  the  exer- 
cise of  the  right  to  sell  and  buy.  Considered 
as  a  tax,  either  upon  the  land  or  upon  the 
right  to  buy,  sell,  or  own,  it  would  clearly 
have  been  unconstitutional,  not  being  proper- 
ly apportioned  among  the  states. 

Most  courts  follow  the  old  common-law 
doctrine  that  the  so-called  right  to  transmit 
property  or  to  inherit  or  succeed  to  same  Is 
but  a  privilege  granted  by  statute.  Only  one 
court,  that  of  Wisconsin,  holds  It  to  be  an  in- 
herent right.  Nnnnemacber  Case,  129  Wis. 
190,  108  N.  W.  627,  9  L.  R.  A.  (N.  S.)  121,  9 
Am.  &  Eng.  Ann.  Cas.  711.  Courts  holding 
it  to  be  a  statutory  privilege,  as  well  as  the 
Supreme  Court  of  Wisconsin  in  the  above 
case,  have  held  such  a  tax  legal,  though  the 
Wisconsin  court  in  the  case  of  Beats  v.  State. 
139  Wis.  544,  121  N.  W.  347,  were  confronted 
with  the  proposition  that  if  it  was  an  inher- 
ent right  it  was  not  taxable.  Treating  it  as 
the  taxation  of  the  exercise  of  the  privilege 
or  right,  or.  even  more  correctly,  the  taxation 
of  the  transmission  of  property,  it  is  readily 
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tbat  tt  becomes  absolutely  immaterial 
whether  we  consider  the  transmission  of,  or 
succeeding  to,  property  an  inherent  right  or 
a  statutory  privilege.  A  corporation  acquires 
its  right  to  do  business  by  the  charter  receiv- 
ed. A  natural  person  has  an  inherent  right 
to  do  such  business.  If  the  state  determines 
to  tax  the  ezerdse  of  such  right,  it  does  so 
as  to  both  the  person  and  the  corporation, 
utterly  disregarding  the  nature  or  source  of 
the  right  That  taxes  of  the  nature  under 
consideration  are  upon  the  transmission  of 
property  is  held  in  Re  Hickok,  78  Vt.  259,  62 
Atl.  721,  6  Am.  &  Eng.  Ann.  Cas.  578;  Unit- 
ed States  V.  Perkins,  163  U.  S.  625,  16  Sup. 
Ct.  1073,  41  li.  Ed.  287;  Knowlton  v.  Moore, 
supra.  This  charge  Imposed  on  transmission 
of  property  is  clearly  a  tax  and  has  nothing 
to  do  with,  and  is  not  at  all  dependent  for  its 
validity  upon,  the  right  to  regulate  the  suc- 
«esBlon  <^  property. .  Knowlton  t.  Moore, 
supra. 

Appellants'  first  contention  Is  that  the  law 
■under  consideration,  being  chapter  54  of  the 
Session  Laws  of  1905,  is  void,  in  that  It  does 
not  comply  with  section  8  of  article  11  of  the 
state  Constitution,  which  provides  that  "no 
tax  shall  be  levied  except  in  pursuance  of  a 
law  whldi  shall  distinctly  state  the  object  of 
the  same,  to  which  the  tax  only  shall  be  ap- 
plied." Article  11  of  the  Constitution  Is  en- 
titled "Revenue  and  Finance,"  and  relates  to 
the  ordinary  methods  of  #aising  the  revenues 
necessary  for  maintenance  of  government. 
Other  states  have  articles  In  their  Constitu- 
tions similar  to  article  11,  supra,  and  sections 
similar  to  section  8  thereof.  Has  such  section 
and  article  any  relation  to,  or  bearing  upon, 
tax  legislation  of  the  nature  under  consider- 
ation? We  think  not  There  is  certainly  In- 
herent in  this  method  of  raising  revenue 
good  reason  why  the  law  should  not  provide 
for  the  application  of  such  revenues.  This 
source  of  revenue  must  necessarily  be  one 
uncertain  as  to  its  returns,  and  it  can  hardly 
be  thought  that  the  framers  of  our  Constitu- 
tion intended  that  the  revenue  derived  from 
sources  such  as  those  provided  for  by  this 
law,  or  by  taxes  on  franchises,  occupations, 
etc.,  should  be  relied  on  to  meet  those  appro- 
priations upon  which  the  state  must  rely  for 
existence.  Regardless,  however,  of  this,  we 
are  fully  satisfied  that  section  8  of  article  11 
should  be  construed  in  connection  with  the 
other  sections  of  such  article,  and  that,  when 
so  construed.  It  clearly  refers  to  the  ordinary 
property  tax,  a  tax  which,  at  the  time  It  is 
levied,  can  be  levied  with  knowledge  as  to 
the  probable  amount  of  revenues  that  will  be 
derived  therefrom,  and  can  thus  well  be  ren- 
dered ample  to  meet  the  uses  to  which  the 
same  shall  be  applied.  This  question  was 
raised  In- the  case  of  Matter  v.  McPherson, 
104  N.  T.  315,  10  N.  E.  685,  58  Am.  Rep.  502, 
wherein  an  Inheritance  tax  law  was  In  ques- 
tion. The  constitutional  provision  in  New 
Tork  contained  In  their  article  relating  to 


revenues  is,  in  substanoe,  the  same  as  section 
8,  supra.  It  provides  specifically  that  the 
law  must  state  the  object  to  which  the  tax  is 
to  be  applied.  In  New  York,  as  in  this  state, 
the  law  directs  the  money  to  be  paid  "for  the 
use  of  the  state"  with  no  further  direction. 
The  New  Tork  court  enters  Into  a  very  full 
discussion  of  this  matter,  and,  among  -other 
things,  says,  In  relation  to  the  contention  now 
under  consideration :  "It  Is  always  uncertain 
upon  whom  it  will  fall  and  how  much  reve- 
nue It  will  produce.  It  would  have  been  Im- 
possible for  the  Legislature,  perhaps  years  In 
advance,  to  specify  the  particular  objects  to 
which  the  tax  should  be  applied,  and  we  are 
of  opinion  that  this  section  of  the  Constitu- 
tion was  intended  to  apply  to  the  annual  re- 
curring taxes  known  at  the  time  of  the  adop- 
tion of  the  Constitution  and  imposed  general- 
ly upon  the  entire  property  of  the  state." 

Appellants'  second  contention  is  that  the 
conveyances  to  the  Congregational  Church 
and  to  the  dty  of  Sioux  Falls,  8.  D.,  are  ex- 
empt from  the  levy  of  an  Inberitance  tax  by 
force  of  self -executing  provisions  of  the  Con- 
stitution. Section  5  provides  that  the  prop- 
erty of  the  United  States,  the  state,  county, 
and  municipal  corporations  shall  be  exempt 
from  taxation.  Section  6  provides  for  the 
exemption  of  property  used  exclusively  for 
religions  and  charitable  purposes.  Section  7 
provides  that  all  laws  exempting  other  prop- 
erty from  taxation  shall  be  void.  These  sec- 
tions are  all  found  In  article  11  of  our  Con- 
stitution, and  they  clearly  relate  to  property 
exemptions.  As  we  have  already  said,  this 
is  not  a  tax,  in  any  sense  whatever,  upon 
property,  but  a  tax  upon  the  transmission  of 
property,  so  that  the  Legislature  is  in  no 
manner  controlled  by  these  sections  In  the 
Imposing  of  taxes  of  the  kind  under  consider- 
ation. It  is  the  uniform  holding  of  the  courts 
that  constitutional  provisions  relating  to  tax- 
ation of  property  in  no  manner  bear  upon 
taxation  other  than  that  of  property.  In  re 
Watson,  supra;  Nnnnemacher  v.  State,  su- 
pra;  In  re  Fox's  Estate,  supra. 

Appellants'  third  contention  is  that  the 
statute  provides  for  an  exemption  to  the 
widow  and  other  heirs  enumerated  in  section 
1  of  the  law,  contrary  to  the  above-mentioned 
section  7  of  article  11  of  our  Constitution. 
What  we  have  stated  In  reference  to  the  sec- 
ond contention  answers  this.  No  property  Is 
exempted. 

Appellants'  fourth  contention  is  that :  "The 
statute  is  void  In  that  It  violates  section  2 
of  article  11  of  the  Constitution,  which  pro- 
vides that  all  taxes  to  be  raised  in  this  state 
shall  be  uniform  on  all  real  and  personal 
property  according  to  its  value  in  money, 
*  ♦  •  80  that  every  person  and  corpora- 
tion shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  or  its  property ;  and  sec- 
tion 17  of  article  6,  which  provides  that  no 
tax  or  duty  shall  be  Imposed  without  the 
consent  of  the  people,    •    •    •    and  all  tax- 
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68  shall  be  equal  and  uniform."  It  must  be 
conceded  that  this  contention  raises  a  serious 
question,  not  so  far  as  section  2  of  article 
11  is  concerned,  for  that  section,  like  sec- 
tions 5,  6,  and  7,  supra,  of  the  same  article, 
relates  only  to  property  taxation,  but  as  re- 
gards the  effect  of  section  17  of  article  6  of 
the  Constitution.  While  the  decisions'  of 
other  courts  have  passed  upon  almost  every 
conceivable  question  relating  to  legislation 
of  the  nature  under  consideration,  yet  they 
are  either  based  upon  statutes  materially 
difCerent,  or  else  the  constitutional  provi- 
sions differ,  from  those  of  this  state.  In  this 
state  v!e  have,  not  only  the  usual  provisions 
for  equality  and  uniformity  of  taxation  as 
found  in  the  revenue  articles  of  the  other 
Constitutions,  bat  we  have,  as  section  17  of 
article  G  of  our  Constitution,  being  tlie  ar- 
ticle setting  forth  the  BiU  of  Rights,  the  fol- 
lowing: "No  tax  or  duty  shall  be  imposed 
without  the  consent  of  the  people  or  their 
representatives  in  the  Legislature,  and  all 
taxatlcm  shall  be  equal  and  uniform."  We 
have  made  a  very  thorough  investigation  to 
ascertain  whether  or  not  this  provision  was 
to  be  found  in  the  Bill  of  Rights  of  any  other 
state,  and,  in  so  far  as  we  can  ascertain  after 
an  examination  of  the  Constitutions  of  prac- 
tically every  state  m  the  Union,  no  state  has 
any  provision  of  this  nature,  other  than  such 
as  is  found  In  the  revenue  article  of  its 
Constitution,  save  and  except  the  state  of 
Oregon,  which,  in  Its  present  Constitution 
adoQt^  in  1807,  has  as  section  3S  of  its  BUI 
of  Rij^ts,  a  section  identical  to  our  section 
above  quoted,  except  it  uses  the  term  "Legis- 
lative Assembly"  for  "Legislature."  In  the 
present  Constitution  of  Massachusetts,  which 
was  adopted  in  1780,  there  occurs,  in  the  Bill  of 
Rights,  a  section  similar  to  our  section  above, 
omitting  therefrom  the  clause,  "and  all  taxa- 
tion shall  be  equal  and  uniform."  The  Massa- 
chusetts section  was  copied  into  the  Bills  of 
Rights  in  the  several  states  of  New  Hamp- 
shire, Maryland,  Maine,  and  North  and  South 
Carolina.  These  appear  to  be  the  only  iwovl- 
slons  to  be  found  relating  to  taxation  out- 
side of  the  revenue. articles,  save  and  except 
as  the  general  declarations  guarding  the 
equal  rights  of  citizens,  found  in  various 
Constitutions,  may  bear  upon  the  matter  of 
taxation.  The  state  of  Oregon  has  an  in- 
heritance tax  law  passed  in  the  year  1903, 
but  the  same  differs  from  ours  In  certain 
material  particulars;  it  being  similar,  in 
those  particulars,  to  the  Wisconsin  law  con- 
strued in  the  Nunnemacher  Case,  supra. 
The  Oregon  statute  does  not  seem  to  have 
received  any  construction  by  the  courts  of 
such  state. 

It  will  be  seen  that  our  statute  divides 
parties  receiving  proi)erty  by  inheritance  or 
succession  into  three  classes:  Those  closely 
related  to  the  former  owner,  those  more 
remotely  related,  and  those  not  included  in 
either  of  the  foregoing  classes.  It  also  pro- 
rides  for  the  last  class  a  progressive  rate 


dependent  up«»  the  value  of  die  property 
transmitted.  Cases  are  not  lacking  declar- 
ing any  attempted  dassiflcation  unlawful. 
And  authorities  are  to  be  found  holding  that 
a  progressive  tax,  based  upon  value  of  prop- 
erty transmitted,  is  unoonstitutionaL  On  the 
other  hand,  there  are  many  cases  sustaining 
classification  based  upon  kinship,  and  also 
sustaining  progression  as  to  rates  within 
such  classes;  but  the  courts  are  divided  as 
to  the  rule  for  progression.  Kochersperger 
V.  Drake,  167  IlL  122,  47  N.  El  321,  41  U 
R.  A.  446 ;  Magoun  ▼.  111.  Trust  &  Sav.  Bk., 
170  U.  a  283,  18  Sup.  Ct  901,  42  L.  Ed. 
1037;  Nunnemacher  v.  State,  supra;  Eyre 
V.  Jacob,  14  Orat  (Va.)  422,  73  Am.  Dec. 
867;  State  ex  rel.  Taylor  v.  Gnilbert,  70 
Ohio  St.  229,  71  N.  E.  636,  1  Am.  &  Eng. 
Ann.  Cas.  25 ;  Appeal  of  Nettleton.  76  Conn. 
233,  66  AtL  665 ;  KnowltOD  v.  Moore,  supra ; 
In  re  Fox's  Estate,  supra.  All  taxes  of  this 
nature  are  levied  upon  the  value  of  the  prop- 
erty transmitted,  and  the  statutes  universal- 
ly provide  for  the  allowance  of  a  certain 
amount  from  such  valuation  as  exempt  from 
the  tax ;  such  exemptions  varying  usually 
according  to  rules  based  upon  kinship  be- 
tween recipient  of  property  and  the  former 
owner.  Statutes  are  uniformly  upheld,  where, 
like  that  of  this  state,  they  provide  that 
such  exemptions  shall  be  allowed  regardless 
of  amount  of  property  transmitted  to  the 
party  receiving  the«property.  In  re  Wilmerd- 
ing,  117  Cal.  281,  49  Pac.  181 ;  State  ex  rel, 
Taylor  v.  Guilbert,  supra.  But  where  trans- 
mission of  small  legacies  are  exempt  from 
taxation,  and  when  the  property  transmitted 
is  above  the  exemption  no  part  Is  exempted, 
the  law  is  held  Invalid.  Drew  v.  Tlftt,  79 
Minn.  175,  SI  N.  W.  839,  47  L.  R.  A.  525,  79 
Am.  St  Rep.  446;  State  ex  rel.,  etc.,  v.  Fer- 
ris, 53  Ohio  St  814.  41  N.  E.  679,  80  L.  R. 
A.  218. 

It  is  insisted  by  the  appellants  that  even 
conceding  that  the  rulings  of  the  federal 
courts  and  those  of  the  other  states  are  cor- 
rect In  sustaining  classification  based  upon  a 
proper  basis,  and  conceding  that  kinship  of 
recipient  is  a  proper  basis  for  such  classifi- 
cation, further,  conceding  that  the  rulings  of 
such  courts,  sustaining  some  feature  of  pro- 
gressive taxation  or  of  exemptions,  are  cor- 
rect, yet  those  decisions  are  entitled  to  no 
consideration  because  not  controlled  by  a 
constitutional  provision  such  as  found  in  our 
Bill  of  Rights.  And,  Inasmuch  as  the  courts 
of  other  jurisdictions  have  uniformly  held, 
as  hereinbefore  noted,  that  restrictions  in 
the  revenue  articles  of  their  Constitutions 
had  no  application  to  taxation  of  this  na- 
ture, and  that  therefore,  the  rule  of  equality 
therein  provided  for  did  not  control  the 
Legislature  or  courts,  it  is  apparent  that 
there  is  much  weight  to  such  claim  of  appel- 
lants if  we  hold  that  the  section  in  our  Bill 
of  Rights  does  apply  to  such  taxation.  We 
consider  this  not  an  open  question  in  this 
state.    In  Be  Watson,  supra,  this  conrt  held 
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that  tbe  revenue  article  of  the  OoiistlttitloD 
bad  no  application  to  an  occupation  tax 
which  was  the  tax  then  under  consideration. 
The  question  arose  as  to  whether  the  classi- 
fication provided  for  by  the  statute  before 
the  court  conflicted  with  the  rule  requiring 
equality  in  taxation.  The  court  said:  "In 
many  jurisdictions  an  answer  to  this  In- 
quiry has  been  avoided  on  the  ground  that 
tbe  rule  Is  applicable  only  to  ad  valorem 
taxes  on  property.  Such  position  cannot  be 
taken  In  this  stata  The  clause,  'and  all  taxa- 
tion shall  be  equal  and  uniform,'  found  in 
tbe  BUI  of  Rights,  cannot  be  Ignored.  Con- 
stitutions are  supposed  to  be  prepared  with 
much  care  and  deliberation.  It  will  not  do 
to  assume  that  such  important  instruments 
contain  any  idle  or  meaningless  phrases. 
On  the  contrary,  it  must  be  presumed  that 
every  word  was  advisedly  selected,  inserted 
for  a  purpose,  and  Intended  to  have  Its  due 
weight  In  determining  what  organic  princi- 
ples have  been  established.  In  this  state, 
then,  taxes  on  occupations  must  be  equal 
and  uniform."  Certainly  the  said  constitu- 
tional provision  applies  to  an  inheritance  tax 
as  well  as  to  an  occupation  tax. 

What,  then,  is  the  effect  of  this  provision 
of  our  Constitution?  The  Supreme  Court  of 
Oregon  has  held  that  It  does  not  prevent 
classification,  but  that  when  there  Is  classifi- 
cation everything  within  a  class  must  be  gov- 
erned thereby.  Crawford  v.  County  of  Unn, 
11  Or.  482,  6  Pac.  7S&  And  this  has  also 
been  held  by  this  court  In  re  Watson,  su- 
pra. It  Is  well  also  to  note  the  difference 
in  wording  between  the  two  constitutional 
provisions.  That  found  In  Bill  of  Rights  Is 
"all  taxation  shall  be  equal  and  uniform." 
It  will  be  noticed  that  this  clause  In  no 
manner  restricts  the  Legislature  In  tbe  meth- 
ods or  rules  for  assessments  and  levies  which 
It  must  follow  In  legislating.  It  leaves  with 
the  Legislature  to  determine  tbe  methods 
to  be  followed  in  order  to  render  taxation 
uniform'  and  equal.  But  the  revenue  &]> 
tide    of    the    Constitution    reads:    "Taxes 

•  •  •  shall  be  uniform  on  ♦  •  •  prop- 
erty,   according    to    its    value    In    money, 

•  •  •  so  that  every  person  and  corpora- 
tion shall  pay  a  tax  In  proportion  to  tbe 
value  of  his,  her,  or  its  property."  Such  pro- 
vision absolutely  prohibits  any  distinctions, 
between  classes,  in  rates  of  levy,  whether 
such  distinction  were  attempted  upon  a  clas- 
sification of  persons,  merely  as  persons,  or 
upon  the  difference  in  ability  to  pay. 

We  are  therefore  of  the  opinion  that  our 
Constitution  permits  under  the  Bill  of  Rights, 
not  only  classification,  but  progression  within 
classes,  provided  such  classification  and  pro- 
gression are  based  upon  proper  foundation 
and  result  in  substantial  uniformity  and 
equality.  Classification  "must  always  rest 
upon  some  difference  which  bears  a  reason- 
able and  Just  relation  to  the  act  in  respect 
to  which  the  classification  Is  proposed,  and 
can  never  be  made  arbitrarily  and  without 


any  such  basis.  •  *  •  But  arbitrary  se- 
lection can  never  be  Justified  by  calling  It 
dassiflcatlon.  The  equal  protection  demand- 
ed by  the  fourteenth  amendment  (federal 
Constitution)  forbids  this.  *  *  •  No  duty 
rests  more  Imperatively  upon  tbe  courts  than 
the  enforcement  of  those  constitutional  pro- 
visions Intended  to  secure  that  equality  of 
rights  which  Is  the  foundation  of  free  gov- 
ernment *  *  *  In  all  cases  It  must  ap- 
pear, not  only  that  a  classification  has  been 
made,  but  also  that  It  Is  based  upon  some 
reasonable  ground — some  difference  which 
bears  a  Just  and  proper  relation  to  tbe  at- 
tempted classification — and  Is  not  a  mere  ar- 
bitrary classification."  On  the  other  hand. 
In  imposing  taxes  or  duties  of  the  nature 
now  under  consideration,  there  can  only  be 
equality  where  there  is  classification;  In 
fact,  absolute  equality  Is  an  Impossibility  in 
this  as  in  all  taxation.  As  was  said  by  this 
court  In  Re  Watson,  supra:  "To  determine 
the  extent  of  contribution  in  each  Individual 
case,  with  equality  and  uniformity,  is  tbe 
design  of  every  wise  and  Just  system  of  tax- 
ation. But  so  long  as  no  two  persons  in  tbe 
state  are  surrounded  by  precisely  the  same 
circumstances,  possessed  of  precisely  the 
same  ability  to  bear  the  burdens  of  taxation, 
no  absolutely  equal  or  Just  system  of  col- 
lecting revenues  will  be  evolved.  'Perfectly 
eqnal  taxation,'  It  has  been  said,  "will  re- 
main an  unattainable  good  so  long  as  laws 
and  government  and  men  are  imperfect' 
Grim  v.  School  Dlst,  67  Pa.  437,  98  Am. 
Dec.  237.  Perfect  equality  is  not  possible. 
So  we  construe  the  clause  requiring  all  taxa- 
tion to  be  equal  and  uniform  as  meaning, 
with  reference  to  taxes  on  occupations,  that 
the  burden  imposed  shall  fall  alike  on  all 
persons  who  are  in  substantially  the  same 
situation — a  rule  generally  recognized,  even 
In  the  absence  of  an  express  conBtltutlonal 
requirement  as  to  mnlformity.  Within  tbe 
boundaries  of  this  limitation  lie  broad  fields 
of  legislative  discretion,  which  should  not  be 
invaded  by  the  courts.  In  seeking  to  secure 
equality  and  uniformity,  the  Legislature  may 
tax  some  trades,  and  not  others ;  it  may — 
indeed,  must — classify  occupations  for  tUe 
purpose  of  taxation;  and  the  more  exhaust- 
ive its  system  of  arrangement,  the  more 
nearly  similar  will  be  the  situation  of  all  who 
are  embraced  within  any  designated  class." 
Whether  we  consider  taking  of  property  by 
succession  a  right  or  a  privilege,  it  is  found- 
ed upon  Ideas  of  right  and  Justice  deep- 
seated  in  the  heart  of  every  normal  person. 
Certainly  there  la  no  inequality,  In  tbe  law 
of  succession,  that  gives  a  widow  a  greater 
exemption  than  Is  given  to  the  son  of  a  de- 
ceased person;  or,  in  the  law,  that  says 
property  shall  pass  to  near  relatives  In  pref- 
erence to  those  distant  In  order  to  pass 
upon  the  question  of  equality,  we  must  first 
determine  the  situation  of  the  parties  be- 
tween whom  it  may  be  claimed  an  unlawful 
distinction  has  been  drawn.    It  is  certainly 


Digitized  by 


Lioogle 


618 


129  NOBaSWBSXESN  BSPOBTBE. 


<8.D. 


a  greater  privilege  for  a 'person,  having  no 
natural  claims  upon  the  deceased,  to  Inherit 
his  property,  than  It  1b  for  the  wife  or  the 
child,  that  has  perhaps  helped  to  acquire 
such  property,  and  who  would,  during  the 
life  of  deceased,  hare  been  legally  bound  to 
support  him  If  he  was  in  need  of  support. 
It  may  well  be  said  that  It  is  against  public 
policy  to  allow  large  fortunes  to  be  held  to- 
gether by  their  transmission  undivided  upon 
death  of  owner — that  it  is  a  menace  to  the 
welfare  of  the  country.  This  being  true,  it 
is  then  a  greater  privilege  or  right  to  take  a 
large  inheritance  than  a  small,  greater  not 
merely  in  proportion  to  the  value  of  the  in- 
heritance, but  increasing  out  of  such  propor- 
tion, so  that  it  can  well  be  said  that  it  is 
a  greater  privilege  to  take  the  second  |10,- 
000  of  an  estate  than  the  first  $10,000  there- 
of. Such  matters  as  the  above  could  certain- 
ly be  considered  by  the  Legislature  In  deter- 
mining what  legislation  wonld  result  in  true 
"uniformity  and  equality."  And  under  the 
rules  hereinbefore  quoted  as  laid  down  in 
Eyre  v.  Jacob,  supra,  and  Davis  v.  State, 
supra,  it  is  certainly  not  for  us  to  overturn 
the  work  of  the  Legislature  unless  some 
feature  of  it  must  necessarily  result  in  lack 
of  uniformity  or  inequality.  We  have  no 
hesitancy  In  pronouncing  the  classification 
based  on  kinship  constitutional.  Not  so, 
however,  the  method  for  progression  from 
transmissions  of  less  to  those  of  greater 
value.     ■ 

An  examination  of  the  authorities  wUl  re- 
veal that  two  methods  of  progression  are 
provided  for  in  the  statutes  of  the  several 
states :  One,  that  found  in  this  state  where- 
in the  higher  rate.  In  case  of  transmission 
of  a  greater  devise  or  bequest,  is  levied  upon 
the  whole  value  of  property  transmitted; 
the  other,  like  that  found  in  the  Wisconsin 
statute,  where  the  Increased  rate  applies  only 
to  the  excess,  in  value  of  property  transmit- 
ted, over  the  amount  subject,  to  the  next 
lower  rate.  The  difference  can  readily  be 
seen  by  changing  the  section  of  our  statute, 
hereinbefore  quoted,  so  that  it  would  pro- 
vide that  the  first  |10,000  in  value  should 
be  subject  to  rate  of  4  per  cent,  the  excess 
of  $10,000  up  to  $20,000  6  per  cent,  the  ex- 
cess of  $20,000  up  to  $50,000  8  per  cent,  and 
all  excess  over  $50,000  10  per  cent  Must 
our  statute,  in  its  application,  result  in  in- 
equalities not  consistent  with  any  reason  or 
theory  upon  which  progression  is  allowable? 
It  seems  to  be  quite  uniformly  held  by  the 
courts  that  one  fact  to  be  urged  in  support 
of  a  progressive  tax,  progressing  as  the 
amount  transmitted  increases,  is  that  the 
recipient  of  the  larger  amount  is  able  to  pay 
a  larger  rate  of  tax  than  the  recipient  of  a 
smaller  amount.  Conceding  this  to  be  a  rea- 
flonable  claim,  can  it  be  said  that  the  in- 
creased ability  to  pay  of  a  devisee  receiving 
$20,000  over  that  of  one  receiving  $10,000 
comes  from  the  receipt  of  his  first  $10,000? 
Certainly  not^  the  increased  ability  to  pay 


comes  solely  from  the  receipt  of  the  second 
$10,000.  It  is  ridiculous  to  say  that  a  man 
who  receives  a  devise  or  legacy  of  $10,001  is 
as  well  able  to  pay  a  tax  of  $S94.0S  as  is  the 
man  who  receives  $10,000  to  pay  $396.  We 
have  never  discovered  any  method  of  making 
$1  pay  $198.06.7 

As  we  have  hereinbefore  stated,  another 
basis  for  a  progressive  tax,  and  one  tliat 
seems  to  us  the  more  reasonable,  is  the  fact 
that  it  being  against  public  policy  to  allow 
large  estates  to  be  held  together  by  trans- 
mission after  death  of  owners,  it  is  a  greater 
privilege  to  inherit  a  larger  than  a  smaller 
estate,  which  privilege  incieases  in  ratio 
greater  than  the  increase  in  value  of  property 
inherited.  But  as  was  said  regarding  the 
ability  to  pay  as  basis  for  progression,  if 
one  person  receives  $20,000  and  another  $10,- 
000,  it  was  no  greater  privilege  for  the  first 
to  receive  his  first  $10,000  than  for  the  sec- 
ond; the  increased  privilege  is  all  found  in 
the  receiving  of  the  extra  $10,000,  and  it  is 
the  exercise  of  this  extra  privilege,  the  trans- 
mission of  the  extra  $10,000,  that  should  re- 
ceive the  extra  burden  of  taxation. 

It  must  be  conceded  that,  If  the  Legisla- 
ture can  fix  rates  of  taxation,  it  can  increase 
such  rates,  and  upon  grounds  of  public  poli- 
cy it  might  place  a  limit  in  value  above  which 
all  transmissions  would  go  to  the  state.  As 
rates  would  be  raised,  the  inequalities  in  a 
law  like  ours  becomes  more  apparent,  as  will 
appear  from  the  following  illustrations :  Con- 
ceding that  the  state  could  pass  a  law  tax- 
ing transmissions  as  follows :  First  $10,000, 
10  per  cent;  excess  $10,000  to  $20,000,  20 
per  cent;  excess  $20,000  to  $30,000,  30  per 
cent ;  excess  $30,000  to  $40,000,  40  per  cent ; 
excess  $40,000  to  $50,000,  60  per  cent ;  ex- 
cess $50,000  to  $60,000,  00  per  cent ;  excess 
$00,000  to  $70,000,  70  per  cent ;  excess  $70,- 
000  to  $80,000,  80  per  cent ;  excess  $80,000 
to  $90,000,  90  per  cent ;  excess  $90,000,  100 
per  cent  Under  such  a  law  transmissions 
would  net:  $10,000,  $9,000;  $20,000,  $17,- 
000;  $30,000,  $24,000;  $40,000,  $.%.000;  $50,- 
000,  $35,000;  $60,000,  $39,000;  $70,000,  $42,- 
000;  $80,000,  $44,000;  $90,000  and  all  above, 
$45,000.  It  will  be  seen  that  under  the  above 
system  there  mnst  always  be  an  increase  in 
net  benefit  wherever  there  is  a  greater  trans- 
mission. Suppose  the  law  to  apply  the  greater 
rate,  as  the  law  imder  consideration  does,  not 
merely  to  the  excess,  but  to  the  whole  trans- 
mission,  then,  taking  the  above  amounts  and 
rates,  we  would  find  that  the  transmissions 
would  net  as  follows:  $10,000, $9,000 ;  $20,- 
000,  $16,000;  $30,000.  $21,000;  $40,000,  $24- 
000;  $50,000,  $25,000;  $60,000,  $24,000 ;  $70,- 
000,  $21,000;  $80,000,  $16,000;  $90,000,  $9,000; 
$90,001  or  any  sum  greater  net  recipient  $0. 
If  further  illustration  of  unsoundness  of  this 
plan  of  progression  is  needed.  It  la  to  be 
found  In  the  following,  in  which  we  use  lilgh- 
er  rates  than  the  law  provides  simply  to 
make  the  unsoundness  of  the  plan  more  ap- 
parent: 'Appose  the  law  mad«  a  rate  of 
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25  per  cent  if  estate  did  not  exceed  $10,000, 
and  50  per  cent.  If  above  $10,000.  A  party 
dying  iKMsessed  of  $25,000,  deBlrlng  to  leave 
$7,500  net  to  each  of  two  friends,  could  do 
so  by  leaving  to  each  $10,000.  He  would 
have  left  $5,000.  But  let  us  suppose  he 
desired  to  give  one  $7,500  net  and  the  other 
^000  net ;  It  would  be  absolutely  impossible 
for  him  to  give  the  extra  $500.  In  fact.  If  he 
left  his  second  friend  over  $10,000,  such  par- 
ty would  get  net  less  than  the  one  who  got 
-$10,000  unless  he  was  left  the  whole  balance 
of  $15,000,  when  the  two  would  net  the 
same.  Fi:om  the  $15,000  the  second  party 
would  net  the  same  as  though  he  were  left 
$10,000.  If  to  the  second  were  left  $11,000, 
he  would  net  $5,500  to  the  other's  $7,500. 
Certainly  such  classification  cannot  be  justi- 
fled.  And  we  must  remember  that  the  un- 
derlying theory  or  plan  is  the  same  as  in 
our  law,  and.  If  such  a  law  as  ours  is  con- 
stitutional, laws  like  the  above  illustrations 
must  be  held  constitutional ;  the  only  differ- 
ence being  one  of  degree,  as  will  be  seen  by 
taking  two  bequests  to  friends  under  law 
now  before  us,  one  bequest  of  $10,000,  the 
other  of  $10,100.  The  first  nets  $9,604,  the 
other  $9,500,  or  $204. extra  tax  for  transmis- 
sion of  $100  more  property.  If  one  bequest 
were  $50,000,  the  other  $50,001,  the  first 
would  pay  $3,992  tax,  the  second  $4,990.10. 
Thus  the  recipient  of  the  second  bequest 
would  pay  $988.10  tax  for  privilege  of  re- 
ceiving $1.  To  say  that  there  Is  equality  In 
our  law  would  be  like  saying  there  was 
equality  In  a  city  ordinance  under  which  the 
consumer  of  less  than  1,000  cubic  feet  of 
gas  a  month  would  pay  90  cents  per  '1,000 
feet,  while  the  consumer  of  over  1,000  feet 
would  pay  00  cents  per  1,000,  not  merely  on 
the  excess  over  the  first  1,000  feet  but  on 
the  whole  amount  consumed;  resulting  In 
one  paying  90  cents  for  1,000  feet,  the  other 
66  cents  for  1,100  feet.  No  possible  working 
of  a  normal  mind  could  evolve  any  argument, 
or  advance  any  reasons,  to  uphold  such  le^is- 
lation,  as  against  an  attack  upon  the  ground 
of  producing  unreasonable  InequalltiesJDrew 
V.  Tlfft,  supra ;   State  v.  Ferris,  supra. 

But  It  Is  urged  that  our  statute  is  copied 
after  that  of  Illinois,  and  that  the  Supreme 
Court  of  that  state  has  upheld  it  (Kocher- 
sperger  v.  Drake,  supra),  and  that  the  de- 
cision of  that  court  has  been  affirmed  by  the 
Supreme  Court  of  the  United  States.  Ma- 
goun  V.  111.  Trust  &  Savings  Bk.,  supra.  It 
is  claimed  that  the  holdings  of  these  courts 
are  of  controllizig  force.  Certainly,  if  it 
were  a  mere  interpreting  of  words  of  the 
statute,  the  adoption  of  the  Illinois  statute, 
after  it  had  been  interpreted  by  the  court 
of  that  state,  would  be  presumed  to  carry 
with  the  adoption  the  interpretation  put  up- 
on the  words  thereof.  It  must  be  remember- 
ed, however,  that  the  courts  of  one  state  are 
not  bound  by  any  constitutional  construction 
placed  upon  a  law  by  the  courts  of  the  states 
from  which  the  law  came — and  this  even  if 


the  Constitutions  were  the  same,  and  In  this 
case  the  Constitutions  vary  greatly.  An  ex- 
amination of  the  Magoun  Case  shows  that 
the  federal  court  simply  adopted  the  construc- 
tion of  the  law,  so  far  as  the  state  Constitn- 
tion  was  concerned,  placed  upon  such  law 
by  the  state  court,  and  In  no  manner  passed 
upon  the  question  now  before  us.  It  will  be 
found  that  nearly  or  quite  every  case  up- 
holding a  law  similar  to  ours  quotes  the  Ma- 
goun and  Drake  Cases  as  authority  for  such 
decisions,  and,  further;  that  they  are  in 
states  without  such  constitutional  restric- 
tions as  contained  In  our  BUI  of  Bights.  The 
Supreme  Court  of  Colorado  had  presented  to 
It  a  request  for  its  views  upon  the  Illinois 
law,  and  It  expressed  the  same  forcibly  in 
Be  House  Bill  No.  122,  23  Colo.  492,  48  Pac. 
535;  this  opinion  being  after  decision  of 
Drake  Case  by  nisi  prius  court  and  before 
decision  by  the  Supreme  Court  The  Colo- 
rado court  said:  "Although  an  Inheritance 
tax  law  of  some  kind  is  in  force  In  very 
many  states  of  the  Union,  the  statute  of  the 
state  of  Illinois,  from  which  this  bill  is 
mainly  taken.  Is  one  of  the  most  objection- 
able acta  upon  the  subject  to  be  found;  and 
a  nisi  prius  Judge  of  that  state  has  recently 
declared  it  to  be  invalid,  because  it  conflicts 
with  certain  constitutional  provisions  of  that 
state."  It  is  true  that  the  Legislature  of 
Ck>lorado  passed  this  law  and  the  Supreme 
Court  of  that  state  upheld  it  in  Be  Magnes' 
Estate,  82  Colo.  627,  77  Paa  853;  but  the 
court  based  their  decision  upon  the  Illinois 
cases  and  the  Magoun  Case,  and  did  not  en- 
ter into  any  discussion  of  their  own,  merely 
quoting  the  reasons  given  in  the  Magoun 
Case:  "First  an  inheritance  tax  Is  not  one 
on  property,  but  one  on  the  succession ;  sec- 
ond, the  right  to  take  property  by  devise  or 
descent  is  a  creature  of  the  law,  and  not  a 
natural  right  and  therefore  the  authority 
which  confers  it  may  impose  conditions  upon 
It  From  these  principles  it  is  deduced  that 
the  state  may  tax  privileges,  discriminate  be- 
tween relatives,  and  grant  exemptions,  and 
Is  not  precluded  from  this  power  by  the 
provisions  of  the  resi>ective  state  Constitu- 
tions requiring  uniformity  of  taxation."  If 
we  read  the  case  of  Knowlton  v.  Moore,  su- 
pra, aright,  the  federal  Supreme  Court  has, 
in  that  case,  virtually  overruled  the  Magoun 
Case  on  second  reason  quoted,  and  laid  down 
the  rule  that  the  fact  the  state  has  the  right 
to  control  the  transmission  of  property  by 
devise  or  succession  has  nothing  whatever 
to  do  with  the  power  of  the  state  to  tax 
transmission  of  property,  any  more  than  the 
power  to  create  corporations  and  to  give 
them  the  right  to  do  business,  would  em- 
power a  state  to  disregard  its  Constitution 
in  taxing  such  business;  or  any  more  than 
the  power  to  tax  transfers  of  property,  or 
issuance  of  check,  etc.,  nnder  Spanish  War 
act  rested  upon  any  right  to  transfer  prop- 
erty  or  issue  check  given  by  state. 
The  case  of  Knowlton  v.  Moore  construed 
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the  federal  Inberltance  tax  law,  which  law, 
80  far  as  classification  and  progression  are 
concerned,  Is  In  principle  like  the  law  before 
UB,  and  snch  law  was  upheld.  But  a  read- 
ing of  snch  decision  dearly  Indicates  that. 
If  the  federal  Constitution  had  contained  a 
clause  like  that  quoted  from  our  Bill  of 
Rights,  the  decision  would  have  been  the  re- 
verse. The  federal  law  was  attacked  as  un- 
constitutional, and  we  quote  the  following 
from  the  decision  of  the  court :  "The  conten- 
tion Is  that  because  the  statute  exempts  leg- 
acies and  distriliutlTe  shares  In  personal 
property  below  $10,000,  because  it  dasslfles 
the  rate  of  tax  according  to  the  relationship 
or  absence  of  the  relationship  of  the  taker 
to  the  deceased,  and  provides  for  a  rate 
progressing  by  the  amount  of  the  legacy  or 
share,  therefore  the  tax  is  repugnant  to  that 
portion  of  the  first  clause  of  section  8,  art  1, 
of  the  Constitution,  which  provides:  'The 
duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States.'  The  argu- 
ment to  the  contrary,  whilst  conceding  that 
the  tax  devised  by  the  statute  does  not  ful- 
fill the  requirement  -of  'equality'  and  "uni- 
formity,' as  those  words  are  construed  when 
found  in  state  Constitutions  (the  underscor- 
ing is  ours),  asserts  that  It  does  not  thereby 
follow  that  the  taxes  in  question-  are  repug- 
nant to  the  Constitution  of  the  United  States, 
since  the  provision  In  the  Constitution  that 
'duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States'  it  is  insisted 
has  a  different  meaning  from  the  ezpre8Si<»i 
'equal  and  imlform,'  found  in  state  Constitu- 
tions. In  order  to  decide  these  respective 
contentions,  it  becomes  at  the  outset  neces- 
sary to  accurately  define  the  theories  upon 
which  they  rest  On  the  one  side,  the  propo- 
sition is  that  the  command  that  duties,  im- 
posts, and  excises  shall  be  uniform  through- 
out the  United  States  relates  to  the  inherent 
and  intrinsic  character  of  the  tax;  that  it 
contemplates  the  operation  of  the  tax  upon 
the  property  of  the  individual  taxpayer,  and 
exacts  that,  when  an  Impost,  duty,  or  excise 
is  levied.  It  shall  operate  precisely  In  the 
same  manner  upon  all  individuals ;  that  is  to 
say,  the  proposition  is  that  'uniform  through- 
out the  United  States'  commands  that  ex- 
cises, duties,  and  imposts,  when  levied,  shall 
be  equal  and  uniform  in  tiielr  operation  upon 
persons  and  property  In  the  sense  of  the 
meaning  of  the  words  'equal  and  uniform,' 
as  now  found  in  the  Constitutions  of  most 
of  the  states  of  the  Union.  The  contrary 
construction  is  this:  That  the  words  'uni- 
form throughout  the  United  States'  do  not 
relate  to  the  inherent  character  of  the  tax 
as  respects  its  operation  on  individuals,  but 
simply  requires  that  whatever  plan  or  method 
Congress  adopts  for  laying  the  tax  in  ques- 
tion, the  same  plan  and  the  same  method 
must  be  made  operative  throughout  the  Unit- 
ed States;  that  Is  to  say,  that  wherever  a 
subject  Is  taxed  anywhere,  the  same  must 
oe  taxed  everywhere  tbroughotft  the  United 


States,  and  at  the  same  rate.  The  two  con- 
tentions then  may  be  summarized  by  saying 
that  the  one  asserts  that  the  Constitution 
prohibits  the  levy  of  any  duty,  impost  or 
excise  which  is  not  intrinsically  equal  and 
uniform  In  Its  operation  upon  individuals, 
and  the  other  that  the  power  of  Congress 
in  levying  the  taxes  In  question  is  by  the 
terms  of  the  Constitution  restrained  only 
by  the  requirement  that  such  taxes  be  geo- 
graphically uniform."  i\>Uowing  the  above 
is  a  discussion  covering  over  20  pages  to 
show  that  the  clause  in  the  federal  Consti- 
tution required  uniformity  between  places 
and  not  between  individuals.  Certainly  the 
federal  court  would  not  have  entered  into 
such  a  comprehensive  review  of  the  coBstitn- 
tional  clause,  both  as  regards  Its  history  and 
meaning,  if  it  had  not  believed,  as  was  con- 
ceded by  those  defending  the  law,  that  the 
statute  did  ''not  fulfill  the  requirements  of 
equality  and  uniformity,  as  those  words  are 
construed  when  found  in  state  Constitu- 
tions." If  such  court  bad  believed  that  it 
was  immaterial,  so  far  as  that  case  was  con- 
cerned, whether  the  federal  constitutional 
provision  referred  to  place  or  person,  it 
would  certainly  have  said  so.  We  there- 
fore repeat  that,  if  the  federal  Constitution 
had  contained  the  clause  found  in  our  Bill 
of  Ri^ts,  and  the  same  referred  to  persons 
(as  it  does  in  the  state  Constitution),  the 
court  in  Knowlton  v.  Moore,  supra,  would 
not  have  sustained  the  federal  law. 

We  are  satisfied  that  with  a  classification 
such  as  found  In  our  statute,  and  a  rule  of 
progression  such  as  is  found  in  the  Wiscon- 
sin law,  and  which  is  followed  in  some  other 
states,  a  statute  would  be  constitutional. 

Appellants  attack  the  statute  upon  the 
ground  that  it  is  defective  in  Its  provisions 
pertaining  to  property  transferred  In  con- 
templation of  death.  In  that  it  fixes  no  per- 
sonal liability  on  part  of  grantee  for  the  tax- 
es, it  creates  no  lien  on  the  property  for  the 
tax,  and  provides  no  proper  remedy  for  re- 
covery of  Judgment  for  taxes.  The  statute 
is  certainly  indefinite  and  ambiguous,  if  not 
clearly  defective.  In  these  features.  Inas- 
much as  new  legislation  will  be  necessary, 
without  dictating  as  to  the  nature  of  sudi 
legislation,  we  would  suggest  that,  if  It  Is  to 
provide  for  taxation  upon  transmission  of 
property  In  contemplation  of  death,  it  should 
clearly  and  distinctly  provide  for  personal 
liability  for  such  taxes  on  the  part  of  the 
grantee;  for  a  Hen  upon  the  property  to 
secure  such  tax,  such  lien  to  rest  on  the 
property  when  same  is  held  by  the  grantee 
or  any  other  party,  not  an  innocent  purchas- 
er for  value  and  without  notice ;  and  for  an 
action,  in  a  court  of  competent  Jurisdiction, 
to  recover  Judgment  and  enforce  the  lien. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  said  court  Is  directed  to  oiter 
Judgment  In  favor  of  the  appellants. 

HANBY,  J,,  dlsaoitlng. 
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LOTHIAN  ▼.  WESTERN  UNION  TELB- 
QRAPH  CO. 

(Supreme  Court  of  South   Dakota.     April  S, 
1»10.) 

1.  Tjxeobaphs  and  Tblkphonks  (i  87*)— 
Delivebt  of  Messaob  —  "CoifMOir  Cab- 
bieb"— Oabe  Requibed. 

Under  Civ.  Code,  H  167«,  1677,  a  carrier 
of  messages  by  telegraph  Is  a  "common  carrier," 
and  required  to  use  "the  utmost  diligence." 

[Bd.  Note.— For  other  cases,  see  Telegiapha 
and  Telephones,  Cent  Dig.  Si  23,  29,  32;  Dee. 
Dig.  t  yi* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1313-1319;   vol.  8,  p.  7607.] 

2.  Txleobaphs  and  Teixphones  ({  64*) — 
Deuvebt  or  Messages— LnciTATion  or  Lt- 
abiutt— Oboss  Neouoence. 

Assuming  that. under  Civ.  Code,  I  1682, 
the  obligation  of  a  telegraph  company  as  a  com- 
mon carrier  may -be  limited  by  special  contract, 
it  cannot  under  section  1583  exonerate  itself 
by  agreement  in  anticipation  thereof  from  lia- 
bility for  gross  negligence,  fraud,  or  willful 
wrong. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  SS  39,  40;  Dec. 
Dig.  S  64.*] 

3.  Appeal  and  Ebbob  (8  927»)— Review— 
PBKstJifPTions  TO  Sustain  Dibected  Veb- 

DICT. 

Where  both  parties  moved  for  a  directed 
verdict,  and  no  findings  of  fact  were  stated  by 
the  court  in  its  ruling  on  either  motion,  and  no 
material  evidence  was  introduced  on  defendant's 
behalf,  in  determining  the  facts  upon  which  a 
directed  verdict  for  plaintiff  was  based,  plain- 
tiff's evidence  should  be  given  its  full  probative 
force  with  tvery  reasonable  inference  required 
to  sustain  the  trial  court's  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  {{  8748,  4024;    Dec.  Dig.  { 

4.  Neolioence  (i  18*)— "Gboss  Neouoence" 
Defined. 

"Gross  negligence"  may  be  defined  as  "the 
want  of  slight  care  and  diligence." 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  15;   Dec  Dig.  i  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  31C8-3178;   vol.  8,  p.  7675.) 

5.  Teleobaphs  and  Telephones  ({  66*)— De- 
livebt OF  Messages— Actions— Unbeason- 
ablb  Delay— BnBDEN  or  Pboof. 

Unreasonable  delay  In  the  delivery  of  a 
telegram,  either  where  a  showing  of  ordinary 
diligence  exonerates  or  where  a  showing  of 
sligut  diligence  will  exonerate,  gives  rise  to  the 
same  inference,  and  casts  upon  the  company 
the  burden  of  showing  exculpatory  facts. 

[Ed.  Note. — For  other  cases,  see  Telenaphs 
and  Telephones,  Cent  Dig.  |  61;   Dec.  Dig.  { 

6.  Teleobaphs  and  Telefhores  (|  70*)- De- 
livebt or  Messages— Actions— Measube  of 
Damages. 

Under  Civ.  Code,  i  1606,  permitting  a  per- 
son whose  message  is  refused  or  postponed  to 
recover  from  the  company  his  actual  damages 
and  $60  in  addition,  and  section  2312,  provid- 
ing that,  for  breach  of  an  obligation  not  arising 
from  contract,  the  measure  of  damage  is  the 
amount  which  will  compensate  for  all  detri- 
ment proximately  resulting,  whether  it  could 
have  bieen  anticipated  or  not,  detriment  proxi- 
mately resulting  and  which  must  be  presumed 
to  have  been  contemplated  by  the  parties  can- 


not be  held  the  measure  of  damages  for  negli- 
gent delay  in  delivering  a  telegram. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  72 ;  Dec.  Dig.  S 
70.*] 

7.  Appeal  and  Ebbob  (|  686*)— Recobd— Ab- 
stbact— Evidence. 

Evidence  not  found  in  either  abstract 
though  contained  in  the  original  record,  cannot 
be  considered. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2696 ;  Dec.  Dig.  i  686.*] 

8.  Telkobapes  and  Telephones  (|  67*)— De- 
uvebt or  Messages— Actions— Damages. 

A  telegraph  company's  agent  was  inform- 
ed that  a  message  was  very  important;  that 
plaintiff  wanted  an  answer  right  away;  that 
his  wife's  sister  was  side ;  and  that  his  wife 
wanted  to  go  and  see  her  if  still  alive.  The 
message  was  delayed  five  days,  and  the  sister 
recovered  before  plaintiff's  wife  reached  her. 
Held,  that  it  not  being  unreasonable  to  infer 
that  if  the  message  had  been  promptly  trans- 
mitted, a  prompt  reply  would  have  been  re- 
ceived, and  the  journey  by  plaintiff's  wife  avoid- 
ed, the  expense  thereof  could  be  recovered,  even 
If  the  rule  be  taken  to  be  that  the  detriment  suf- 
fered must  have  resulted  proximately  and  been 
in  the  contemplation  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  68;  Dec.  Dig.  { 
67.*] 

Appeal  from  drcuit  Court,  Grant  County. 

Action  by  W.  I.  Lothian  against  the  West- 
ern Union  Telegraph  Company.  E^om  a  judg- 
ment for  plaintiflF  and.  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Bailey  ft  Voorhees  and  Frederic  B.  Eaton 
(George  H.  Fearsons,  Of  counsel),  for  appel- 
lant   Tbad  L.  Faller,  for  respondent. 

HANET,  J.  Thte  Is  an  action  to  recover 
for  injuries  alleged  to  have  resulted  from  de- 
fendant's failure  to  deliver  an  accepted  mes- 
sage. It  was  commenced  before  a  justice  of 
the  peace,  appealed  to  the  circuit  court,  and 
there  tried  de  novo.  At  the  close  of  all  the 
evidence,  the  defendant  moved  the  court  "to 
Instruct  the  Jury  to  find  for  the  plaintiff  for 
the  amount  of  $1.30,  with  costs  and  disburse- 
ments of  the  action,  and  the  accrued  interest 
thereon,  as  the  plaintiff  had  not  proven  his 
right  to  recover  anything  in  excess  of  that 
amount"  At  the  same  time  the  plaintiff 
moved  the  court  to  direct  a  verdict  in.  his 
favor  for  $100,  the  amount  demanded  by  the 
complaint.  Defendant's  motion  was  denied, 
plaintiff's  granted,  judgment  accordingly  en- 
tered, defendant's  application  for  a  new  trial 
denied,  and  this  appeal  taken  from  the  judg- 
ment and  order  refusing  a  new  trial. 

The  complaint  contains  appropriate  alle- 
gations concerning  defendant's  corporate  ex- 
istence and  business,  the  filing  of  the  mes- 
sage, its  contents,,  failure  to  transmit  and 
deliver,  circumstances  showing  extent  of 
plaintiff's  injury,  a  disclaimer  of  damages  in 
excess  of  $100,  and  a  demand  for  judgment 
for  that  amount,  together  with  costs  and  dis- 
bursements. It  also  is  alleged  therein  that 
the  plalntur  paid  $1.30,  for  which  defendant 


*For  other  cases  see  lame  topic  and  section  NVMBBB  la  Dec.  *  Am.  Digs.  UOT  to  date.  *  Reporter  Indexes 
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agreed  to  transmit  the  meBsage,  but  wholly 
failed  to  do  so,  and  that  the  plaintiff,  "In  or- 
der to  guard  against  mistakes  and  delay,  of- 
fered to  pay,  and  did  pay,  the  said  plaintiff 
one-half  the  regular  rate  charged,  in  addition 
to  the  regular  fee,  but  still  defendant  wrong- 
fully, willfully,  and  negligently  failed  to 
transmit  or  deliver  the  message"  to  either  of 
the  parties  to  whom  it  was  addressed.  De- 
fendant, in  its  answer,  denies  each  and  every 
allegation  of  the  complaint  not  specifically 
admitted.  It  admits  its  own  corporate  exist- 
ence, admits  reeciving  the  message,  but  al- 
leges it  was  accepted  subject  to  terms  indorsed 
on  the  back  thereof,  which  are  set  out  In  full, 
admits  the  message  was  not  a  "repeated"  or 
"Insured"  message,  and  admits  plaintiff  paid 
$1.30  for  its  transmission. 

It  Is  contended  plaintiff  was  entitled  to  re- 
cover only  the  price  of  transmission,  because 
"the  telegram  was  not  a  repeated  message." 
The  message  was  accepted  at  Milbank,  in 
this  state,  January  19,  1904.  It  was  written 
on  one  of  defendant's  blanks,  on  the  face  of 
which  these  words  were  plainly  printed: 
"Send  the  following  message  subject  to  the 
terms  on  back  hereof,  which  are  hereby 
agreed  to."  It  was  addressed,  "To  Rev.  T.  A. 
Stamp,  or  Mrs.  O.  D.  Peck,  Kalama,  Wash.," 
signed  by  the  plaintiff  and  read  as  follows: 
"Lydla  coming.  If  not  too  late,  answer  where 
to  go.  Mrs.  Peck,  please  forward  if  gone." 
The  terms  on  the  back  of  the  message  ap- 
plicable to  the  contention  under  discussion 
are  as  follows:  "To  guard  against  mistakes 
or  delays,  the  sender  of  a  message  should  or- 
der It  repeated;  that  is,  telegraphed  back  to 
the  originating  office  for  comparison.  For  this, 
one-half  the  regular  rate  is  charged  In  addi- 
tion. It  is  agreed  between  the  sender  of  the 
following  message  and  this  company,  that 
said  company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or 
for  nondelivery  of  any  unrepeated  message, 
beyond  the  amount  received  for  sending  the 
eame;  nor  for  mistakes  or  delays  In  the 
transmission  or  delivery,  or  for  nondelivery 
of  any  repeated  message,  beyond  fifty  times 
the  sum  received  for  sending  the  same,  unless 
specially  Insured,  nor  In  any  case  for  delays 
arising  from  unavoidable  Interruption  in  the 
working  of  its  lines."  So  there  was  a  special 
contract,  assent  to  which  on  the  part  of  the 
plaintiff  was  manifested  by  his  signature, 
wherein  It  was  expressly  agreed  that  defend- 
ant should  not  be  llalde  for  the  nondeliv- 
ery of  any  "unrepeated"  message  beyond  the 
amount  received  for  sending  it.  The  courts 
are  not  in  accord  as  to  the  validity  of  such  a 
stipulation.  See  note  Blackwell  M.  &  E.  Co. 
V  Western  U.  T.  Co.,  10  Am.  &  Eng.  Ann. 
Cas.  857.  In  this  jurisdiction  a  carrier  of 
messages  by  telegraph  is  a  common  carrier, 
and  required  to  use  "the  utmost  diligence." 
Civ.  Code,  a  l.'iTG,  1577;  Kirby  v.  Western 
U.  T.  Co.,  4  S.  D.  105,  55  N.  W.  759,  30  L.  R. 
A.  612,  621,  624,  46  Am.  St.  Rep.  765;  Id.,  7 
S,  D.  623,  65  N.  W.  87, 30  L.  R.  A  612,  621, 624, 


46  Am.  St  Rep.  765.  Assuming  Its  obliga- 
tions as  a  common  carrier  may  be  limited  by 
a  special  contract,  defendant  cannot  be  ex- 
onerated by  any  agreement  made  in  anticipa- 
tion thereof  from  liability  for  the  gross  neg- 
ligence, fraud,  or  willful  wrong  of  Itself  or 
Ite'Wnrants.  Civ.  Code,  §§  1582,  1583;  Hart- 
weU  V.  RaUway  Co.,  5  Dak.  463,  41  N.  W.  732, 
3  L.  R.  A.  342;  Meuer  v.  RaUway  Co.,  5  8.  D. 
568,  59  N.  W.  945,  25  L.  R.  A.  81,  49  Am.  St 
Rep.  898.  Both  parties  moved  for  a  directed 
verdict  Neither  requested  tb6  submission 
of  any  issue  to  the  jury,.  No  findings  of  fact 
were  stated  by  the  court  in  its  ruling  on  ei- 
ther motion,  and  no  material  evidence  was  in- 
troduced on  behalf  of  the  defendant  There- 
fore, in  determining  the  facts  upon  which  the 
directed  verdict  was  based,  plaintiff's  evi- 
dence should  be  given  its  full  probative  force 
with  every  reasonable  inference  required  to 
sustain  the  action  of  the  trial  court  Not- 
withstanding the  allegations  of  his  complaint 
plaintiff  was  permitted,  without  objection,  to 
testify  that  he  paid  $2.10  for  sending  the 
message.  Fifty  times  that  sum  aggr^ates 
$105,  an  amount  in  excess  of  the  verdict 
Hence,  regarding  the  transaction  as  involving 
a  "r^;>eated"  message  within  the  meaning  of 
the  special  contract,  a  conclusion  not  clearly 
inconsistent  with  all  the  evidence,  the  direc- 
tion of  the  trial  court  was  not  erroneous, 
provided  plaintiff's  injury  justified  the  recov- 
ery allowed.  And  even  though  the  transac- 
tion involved  an  "unrepeated"  message  with- 
in the  meaning  of  the  special  contract  and 
such  contract  was  valid,  the  ruling  was  right 
if  the  evidence  justified  the  conclusion  that 
defendant  or  any  of  its  servants  was  guilty 
of  gross  negligence,  fraud,  or  willful  miscon- 
duct Though  the  message  was  accepted  at 
Milbank  in  the  forenoon  on  January  19th,  it 
had  not  been  received  by  defendant's  agent 
in  Kalama  or  delivered  to  either  addressee 
at  a  late  hour  on  January  24th.  "A  carrier 
of  messages  by  telegraph  must,  if  it  is  prac- 
ticable, transmit  every  such  message  Imme- 
diately upon  its  receipt"  Civ.  Code,  S  1604. 
There  is  abundant  authority  for  the  doctrine 
that  proof  of  an  unreasonable  delay  in  deliv- 
ery, or  of  a  failure  to  deliver,  creates  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier,  and  casts  upon  it  the  burden  of  show- 
ing exculpatory  facts  or  circumstances.  27 
Am.  &  Eng.  Ency.  Law,  1031.  Plaintiff  prov- 
ed the  acceptance  of  an  Important  message 
requiring  an  immediate  answer,  which  in  the 
usual  course  of  telegraphic  communication 
would  have  be^i  transmitted,  if  not  deliver- 
ed, within  a  few  hours  at  most  the  transmis- 
sion of  which  was  delayed  five  days  at  least 
What  caused  this  unreasonable  delay?  Gross 
negligence  may  be  defined  as  "the  want  of 
slight  care  and  diligence."  29  Cyc.  423.  De- 
cisions may  be  found  which  appear  to  hold 
that  a  different  rule  should  prevail  as  to  the 
burden  of  proof  when  gross  negligence  Is 
charged  from  that  governing  cases  of  ordi- 
nary negligence.     The  distinction  do^  not 
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to  be  well  founded.  If  proof  of  anrea- 
Bonable  delay  reqnlree  explanation  In  cases 
where  a  showing  of  ordinary  diligence  exon- 
erates, why  should  not  proof  of  the  same  fact 
require  explanation  where  a  showing  of  alight 
diligence  will  exonerate?  "Where  the  reason 
la  the  same,  the  rule  should  be  the  same." 
ClT.  Code,  i  2410.  Unreasonable  delay,  unex- 
plained, in  either  case,  naturally  gives  rise  to 
the  same  inference.  In  one  as  in  the  other 
the  cause  of  the  delay  is  known  to  the  car- 
rier, usually  to  it  alone.  Its  silence  In  either 
case  should  be  taken  as  a  confession  of  its 
inability  to  excuse  its  apparent  disregard  of 
duty.  So,  assuming  the  special  contract  to 
be  valid  and  that  the  burden  rested  upon  the 
plaintiff  to  prove  gross  negligence,  we  think 
on  the  undisputed  facts  disclosed  by  the  rec- 
ord in  this  case  the  trial  court  was  warrant- 
ed in  directing  a  verdict  in  favor  of  the  plain- 
tiff for  more  than  the  sum  paid  for  sending 
the  message. 

The  contention  that  the  directed  verdict 
was  erroneous  because  a  claim  for  damages 
was  not  presented  within  60  days  as  required 
by  the  special  contract  is  untenable,  assum- 
ing such  contract  to  be  valid,  for  the  reason 
that  plaintiff  testified  without  objection:  "I 
made  a  demand  on  the  company  within  60 
days  after  the  sending  of  the  message." 

The  contention  that  "the  court  erred  In 
maldng  an  assessment  of  respondent's  dam- 
ages in  the  arbitrary  sum  of  |100"  is  not  ten- 
able if  the  detriment  suffered  by  the  plain- 
tiff was  within  the  proper  measure  of  dam- 
ages. The  evidence  on  this  branch  of  the 
case  was  received  without  objection.  It  re- 
lated to  the  expense  of  a  journey  by  plain- 
tiff's wife  to  and  from  the  Pacific  Coast; 
the  railroad  fare  from  Milbank  to  Kalama 
and  return  alone  being  more  than  the 
amount  of  the  verdict — the  amount  demand- 
ed by  the  complaint  It  is  further  contend- 
ed that  the  verdict  should  not  hare  exceeded 
the  price  paid  for  sending  the  message,  for 
the  reason  that  the  detriment  suffered  by  the 
plaintiff  was  not  the  proximate  result  of  de- 
fendant's negligence,  and  cannot  be  pre- 
sumed to  liave  been  contemplated  by  the 
parties  at  the  time  the  message  was  accepted. 
Though  this  contention  does  not  appear  to 
have  been  advanced  in  the  court  below,  ei- 
ther by  an  objection  to  plaintiff's  evidence  or 
as  a  ground  for  granting  defendant's  motion 
to  direct  the  verdict,  it  will  receive  atten- 
tion on  the  assumption  that  it  involves  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict that  was  directed.  Every  person  whose 
message  is  refused  or  postponed  contrary  to 
the  provisions  of  the  chapter  of  the  Civil 
Code  relating  to  common  carriers  is  entitled 
to  receive  from  the  carrier  his  actual  dam- 
ages and  $00  In  addition  thereto.  Civ.  Code, 
i  1606.  For  the  breach  of  an  obligation  not 
arising  from  contract,  the  measure  of  dam- 
ages, except  where  otherwise  expressly  pro- 
vided by  the  Civil  Code,  Is  the  amount  which 
wiU  compensate  for  all  the  detriment  proxi- 


mately caused  thereby,  whetha  it  could  taavB 
been  anticipated  or  not.  Id.  |  2312.  Hence 
ttie  rule  stated  in  appellant's  brief  Is  not 
the  one  api^cable  to  this  case.  And,  if  it 
were,  defendant's  contention  would  not  b« 
tenable.  Plaintiff  testified  without  objection 
that  he  told  defendant's  agent  the  message 
was  very  important;  that  he  wanted  an  an- 
swer right  away;  that  his  wife's  sister  was 
sick  in  Washington;  and  that  his  wife  want- 
ed to  go  and  see  her  sister  if  she  were  still 
alive.  Counsel  for  appellant  attempted  to- 
avoid  the  effect  of  this  testimony  by  refer- 
ring to  evidence  not  found  in  either  abstract, 
which,  though  if  contained  in  the  original 
record,  cannot  be  considered  at  tbis  time. 
Valley  City  L.  &  I.  Co.  v.  Shone,  2  S.  D.  344, 
50  N.  W.  356;  Noyes  v.  Lane,  2  S.  D.  56,  48 
N.  W.  322;  Bern  v.  Bern,  4  S.  D.  138,  65  N. 
W.  1102;  Cleveland  v.  Evans,  5  S.  D.  53, 
58  N.  W.  8.  It  appeared  that  plaintiff's  sis- 
ter-in-law had  recovered  before  his  wife 
reached  the  state  of  Washington.  It  is  not 
unreasonable  to  infer  that  if  bis  message 
had  been  properly  transmitted  and  delivered 
a  prompt  reply  would  have  been  received, 
.and  his  wife's  journey  would-  have  been  avoid- 
ed. Having  heard  her  sister  was  seriously 
ill,  and  being  unable  to  ascertain  her  situa- 
tion, it  was  natural  that  plaintiff's  wife 
should  hasten  to  her  bedside,  and  that  her 
husband  would  afford  her  every  facility 
within  his  power  for  doing  so.  Her  conduct 
and  his  was  precisely  what  defendant's  serv- 
ant should  have  anticipated  in  view*  of  the 
circumstances  known  to  him.  Therefore,  even 
under  the  rule  contended  for  by  defendant, 
the  detriment  proved  was  the  proximate  re- 
sult of  defendant's  negligence  and  within  the 
contemplation  of  the  parties  when  plain- 
tlfTs  message  was  accepted.  Finding  no  re- 
versible error,  the  Judgment  appealed  from 
is  affirmed. 

McCOT,  J.,  taking  no  part  in  the  decision. 


STATE  V.  CRB5AMERY  PACKAGE  MFG.  00. 

et  al. 
(Supreme  Court  of  Minnesota.    June  3,  1910.) 

On  application  for  rehearing.    Denied. 
For  former  opinion,  see  126  N.  W.  126. 

PER  CURIAM.  In  a  proper  petition  for 
a  reargument  defendant's  counsel  have  with 
great  ability  urged  that  this  court  erred  in 
holding  that  the  evidence  sustained  the 
facts  found  upon  the  trial,  and,  further,  in 
holding  that  defendant  bad  been  reasonably 
successful  in  destroying  competition,  and, 
again,  In  holding  that  the  transfer  to  the 
defendant  of  the  properties  of  the  various 
concerns  mentioned  In  the  opinion  amounted 
to  no  more  than  a  nominal  purchase  by  the 
defendant,  and,  finally,  that  the  judgment 
sustaining  the  order  of  the  district  court  be 
modified,  so  as  to  provide  for  affirmance. 
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unless  the  trial  court  should  on  a  further 
hearing  determine  that  the  'methods  of  busi- 
nesa  condemned  by  the  decision  of  this 
court  had  been  abandoned  by  the  Creamery 
Company. 

The  application  must  be  refused.  Our 
views  with  reference  to  the  three  ezc^>- 
tions  taken  by  defendant  to  our  holdings  In 
the  original  opinion  remain  unchanged.  The 
efCect  of  granting  the  final  request  would 
be  to  grant  a  new  trial  of  the  action  In 
epit^  of  our  holding  that  the  order  denying 
a  new  trial  should  be  affirmed.  The  Judg- 
ment of  the  court,  being  an  affirmance  of 
the  order  denying  a  new  trial,  does  not,  of 
itself,  preclude  the  district  court  from  en- 
tertaining any  application  by  the  defendant 
made  to  it  in  accordance  with  the  Judicial 
procedure  of  this  state,  and  we  do  not  feel 
justified  in  making  any  modification  of  the 
order  which  would  imply  or  suggest  any  de- 
parture from  the  regularly  established  rules 
goyeming  such  cases. 


GILLEN  et  aL  ▼.  CITY  OF  SOUTH  ST. 

PAUL. 

(Supreme  Court  of  Minnesota.    May  27,  1910.) 

(SyUalut  ly  the  Court.) 

1.  Intoxicating  Liquors  (|  91*)— I<ioen8b— 

AUOUNT^DlSCanilNATION. 

A  city  council  baa  authority,  by  general 
ordinance  or  resolution,  to  fix  the  license  fee  for 
the  sale  of  intoxicating  liquors,  subject  to  the 
provisions  of  section  1527,  Rev.  Laws  1905,  but 
cannot  arbitrarily  discriminate  against  an  ap- 
plicant, by  exacting  a  greater  than  the  establish- 
ed fee. 

[Ed.  Note.— For  other  cases. -see  Intoxicating 
liquors.  Cent.  Dig.  f  97;    Dec.  Dig.  t  91.*] 

2.  INTOXICATINO   LlQUOBS   (f  96*)— EXCESSIVE 

I.IOENSB  —  Payment  Undeb  Pbotest  — Ue- 

COVEBT. 

An  applicant  for  a  license,  who,  under  pro- 
test, pays  the  amount  exacted  in  excess  of  the 
established  fee,  may  recover  such  excess  in  an 
action  against  the  city  as  for  money  had  and 
received. 

fE}d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  (  102:   Dec.  Dig.  (  96.*) 

3.  StJFFIClENCT    or    OOICPLAINT. 

The  complaint  states  facts  snfficient  to  con- 
stitute a  cause  of  action. 

Appeal  from  District  Court,  Dakota  Coun- 
ty ;  P.  M.  Crosby,  Judge. 

Action  by  John  Gillen  and  others,  as  Glllen 
Bros.,  against  the  City  of  South  St  Paul.  De- 
murrer to  the  complaint  was  overruled,  and 
the  city  appeals.    Affirmed. 

H.  J.  Ctoodwln  and  W.  R.  Duxbury,  for  ap- 
pellant P.  H.  O'Keefe  and  Albert  Schaller, 
for  respondents. 

LEWIS,  J.  The  complaint  states  that  prior 
to  the  16th  day  of  August,  1909,  respondents 
made  due  application  to  the  city  of  South  St 
Paul,  in  manner  and  form  as  required  by  law, 
for  a  license  to  sell  intoxicating  liquors  at  a 


certain  place  specified,  for  a  period  of  one 
year  from  the  16th  day  of  Augu^  1009;  that 
the  regular,  lawful,  and  legal  license  fee  was 
$500;  that  respondents'  application  for  a  li- 
cense came  on  for  hearing  on  August  16th  at 
the  regular  meeting  of  tilie  ciiy  council,  and 
notwithstanding  the  fact  that  the  lawful  and 
legal  license  fee  for  the  sale  of  intoxicating 
liquors  In  such  city  was  the  sum  of  $500,  and 
no  more,  the  city  council  passed  the  following 
resolution  upon  the  hearing  of  the  applica- 
tion: "Tliat  the  license  of  Glllen  Bros,  [re- 
spondents] be  granted  upon  the  approval  of 
the  bond  by  the  city  attorney,  and  up<Mi  the 
paying  into  the  city  treasury  of  this  city  one 
thousand  dollars  ($1,000),  without  any  condi- 
tions being  attached  to  the  payment  thereof. 
•  •  •  ••  The  complaint  further  states  that 
on  such  date,  prior  to  the  time  of  the  hearing 
of  the  application,  respondents  were  informed 
by  the  city  recorder  that  the  city  would  exact 
the  sum  of  $1,000  in  payment  of  the  license, 
whereupon  respondents  filed  notice  of  protest, 
which  was  duly  read  during  the  meeting. 
The  protest  was  to  the  effect  that  req>ondents 
deposited  their  che<*  for  $1,000,  but  that  the 
amount  paid  In  excess  of -$500  was  paid  un- 
der protest,  for  the  reason  that  they  could  not 
obtain  a  license  at  that  time,  except  upon  the 
payment  of  the  full  $1,000,  and  for  the  fur- 
ther .reason  that  the  fee  for  a  license  for  the 
sale  of  Intoxicating  liquors  in  South  St  Paul 
was  the  sum  of  $500,  and  no  more,  and  that 
the  $500  in  excess  was  paid  with  the  Intention 
of  bringing  an  action  to  recover  the  same. 
A  license  was  afterwards  issued  to  respond- 
ents, and  demand  was  made  by  th«n  upon  the 
city  for  the  $500,  which  was  refused,  and  this 
action  was  brought  to  recover  the  amount 
A  demurrer  was  filed  by  the  city,  upoa  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
which  was  overruled  by  the  trial  court 

Under  section  1527,  Rev.  Laws  1905,  the  fee 
for  a  license  to  sell  intoxicating  liquors  may 
be  any  amount  in  excess  of,  but  not  less  than, 
$500.  The  provisions  in  the  city  charter  of 
South  St  Paul  are  not  in  conflict  with  the 
statute,  and  the  only  question  before  the 
court  is  whether,  from  the  facts  stated  in  the 
complaint.  It  fairly  appears  that  the  license 
fee  for  selling  intoxicating  liquors,  at  the 
time  respondents  made  their  application,  bad 
been  fixed  at  $500,  and  whether  the  resolu- 
tion requiring  them  to  pay  a  $1,000  license 
fee  was  intended  as  a  discrimination  against 
them.  There  can  be  no  question  that  the 
council  had  authority  to  raise  or  reduce  the 
license  fee  at  any  time,  provided  It  was  not 
made  less  than  $500 ;  but  it  could  not  act  ar- 
bitrarily, and  single  respondents  out  to  pay  a 
larger  license  than  other  saloon  keepers.  A 
resolution  or  ordinance  of  this  character  must 
be  general  and  apply  to  all  t4>plicant8  for  li- 
cense. 


•For  othw  cues  im  lam*  topic  and  section  NVMBBR  la  Deo.  *  Am.  Digs.  1907  to  date.  *  Reporter  IndexM 
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While  the  complaint  is  somewhat  Indefinite, 
and  states  some  conclusions  of  law,  neverthe- 
less, we  are  of  opinion  that  it  fairly  states 
that,  at  the  time  respondents  made  their  ap- 
plication for  a  license,  the  license  fee  for  sell- 
ing intoxicating  liquors  in  the  city  of  South 
St.  Paul  was  $600,  and  that  the  resolution 
requiring  them  to  pay  $1,000  was  not  Intended 
as  a  general  law  increasing  the  license  fee 
for  all  applicants  to  |1,000,  but  was  Intend- 
ed to  apply  to  respondents  only,  thus  discrim- 
inating against  them,  and  requiring  them  to 
pay  $500  more  than  other  applicants.  The 
case  is  distinguished  from  Kelly  ▼.  City  of 
Faribault,  83  Minn.  9,  85  N.  W.  720.  There 
the  city  council  passed  an  ordinance  increas- 
ing the  license  fee  for  ordinary  dealers  in  In- 
toxicating liquors  to  $800,  but  that  ordinance 
was  general  in  its  terms. 

If  the  facts  stated  in  the  complaint  are 
true,  then  respondents  properly  laid  the  foun- 
dation to  recover  the  $500  excess,  by  protest- 
ing and  serving  notice  of  their  claims. 

Affirmed. 


TALB  REALTY  CO.  t.  OLNBY. 
(Supreme  Court  of  Minnesota.    June  3,  1010.) 

(Syllabu*  &v  the  Court.) 
Lardlobd  ano  Tknaht  (|  281*)— Action  »ob 

Kent— Evidence. 

In  an  action  for  rent,  where  the  pleadings 
•taow  a  claim  by  the  lessor  of  the  right  to  re- 
take possession  o(  the  leased  premises,  because 
of  default  by  the  lessee,  without  the  re-entry 
working  a  forfeiture  of  the  rent  reserved,  a 
prima  facie  case  in  favor  of  the  lessor  is  not 
made  by  the  introduction  in  evidence  of  the 
lease,  without  further  testimony. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  921;'  Dec.  Dig.  |  231.*] 

Appeal  from  Manidpal  Court  of  Minneapo- 
lis;  C.  L.  Smith,  Judge. 

Action  by  the  Yale  Realty  Company  against 
Frank  P.  Olncy.  Verdict  for  plaintiff.  From 
an  order  granting  a  new  trial,  but  refu.sing 
motion  for  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Harry  8.  Swensen,  for  appellant  Cba>.  B. 
Blackman  and  Frank  P.  Olney,  for  respond- 
ent 

O'BRIEN,  J.  Plaintiff  leased  certain  prem- 
ises to  defendant  for  one  year  from  Septem- 
ber 1,  1908,  for  a  rental  of  $600,  payable  "in 
equal  monthly  payments  in  advance,  to  wit 
the  sum  of  fifty  and  no/too  ($50.00)  dollars 
on  or  before  the  10th  day  of  every  month." 
The  lease  gave  the  lessor  the  right  of  re-en- 
try for  nonpayment  of  rent  without  a  for- 
feiture of  the  rents  reserved,  and  provided 
further:  "It  is  stipulated  by  and  betweeu 
the  parties  hereto  that  said  first  party  shall 
give  and  rebate  unto  said  second  party  the 
sum  of  five  and  no/joo  dollars  ($5.00)  on 
each  month's  rent  paid  on  or  before  the  10th 


day  of  the  month  In  which  It  becomes  due." 
The  complaint  alleged  the  lease,  and  "that  no 
part  of  said  rent  has  been  paid,  except  the 
sum  of  forty-five  dollars  on  August  15,  1908, 
and  forty-five  dollars  ($45.00)  on  October  24, 
1908,  and  ten  dollars  ($10.00)  allowed  as  dis- 
counts for  paying  said  forty-five  dollars  be- 
fore the  10th  day  of  the  month,"  and  also 
certain  amounts  received  from  subletting  the 
premises.  The  answer  admitted  the  lease, 
alleged  misrepresentations  by  plaintiff  in  pro- 
curing it,  and  alleged  the  payment  and  ac- 
ceptance of  the  rent  for  September  and  Octo- 
ber, and,  further,  that  before  any  default  oc- 
curred in  the  payment  of  the  rent  plaintiff 
wrongfully  evicted  defendant  and  relet  the 
premises.  The  reply  alleged  plaintiff  took  pos- 
session pursuant  to  the  terms  of  the  lease 
after  default  in  payment  of  rent  Upon  tl^e 
trial  plaintiff  put  In  evidence  the  lease,  no 
further  evidence  was  offered  by  either  party, 
and  the  court  directed  a  verdict  ifor  plaintiff 
for  the  rent  reserved  from  November  1, 1908, 
to  April  1,  1909,  lees  the  amounts  credited 
thereon  In  the  complaint.  Subsequently  the 
court,  on  an  alternative  motion,  denied  de- 
fendant judgment,  but  directed  a  new  trial. 

Plaintiff  contends  that  when  the  lease  was 
received  In  evidence  It  had  made  out  a  prima 
facie  case,  that  payment  of  the  rent  as  well 
as  the  other  allegations  of  the  answer  consti- 
tuted afllrmatlve  defenses,  which  it  was  not 
required  to  negative,  and  that,  having  proven 
the  lease,  the  defendant,  if  he  wished  to  pre- 
vent a  verdict  against  him,  was  required  to 
establish  his  defense  by  proper  testimony. 
The  correctness  of  this  position  depends  up- 
on the  Issues  framed  by  the  pleadings.  Fair- 
ly construed,  the  complaint  admits  the  pay- 
ments of  the  September  and  October  rent. 
Therefore  under  no  construction  of  the  lease 
could  default  have  occurred  prior  to  Novem- 
ber 10th.  The  credits  allowed  In  the  com- 
plaint for  amounts  received  by  plaintiff  from 
other  tenants  show  the  lessor  to  have  been 
In  possession  of  the  premises  during  the  time 
for  which  the  rent  Is  claimed.  The  answer 
alleged  the  wrongful  eviction  of  defendant  be- 
fore default  and  the  reply  admitted  the  plain- 
tiff took  possession,  but  alleged  that  It  did 
so  only  after  default  and  In  accordance  with 
the  terms  of  the  lease,  but  the  exact  date  of 
the  re-entry  was  not  stated.  When  the  plead- 
ings were  closed,  the  plaintiff  was  not  in  the 
position  of  a  landlord  vrho,  having  yielded 
possession  of  his  property,  is  prima  facie  en- 
titled to  the  rent  reserved ;  but  Its  claim  was 
that,  because  of  a  definite  default  upon  the 
defendant's  part,  it  lawfully  resumed  posses- 
sion and  was  still  entitled  to  the  rent.  Un- 
der that  issue  it  was  Incumbent  upon  plain- 
tiff to  show  the  default  giving  It  the  right  of 
re-entry.  The  introduction  of  the  lease  alone 
did  not  make  out  plaintiff's  case,  and  a  new 
trial  was  properly  granted. 

Order  affirmed. 


•For  oUisr  ea*M  sm  mud*  topte  sad  Motloa  NUKBBR  la  D«e.  t  Am.  Digs.  1M7  to  date,  *  Baportar  Indwces 
laftN.W.— 10 
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CXnSB  T.  MILI/SPAUOH. 

(Supreme  C!ourt  of  Minnesota.    May  27,  1910.) 

(Byttabut  iy  the  Oourt.) 

1.  I/IBKL   AND    SliANDEB  (|    15*)  —  WOBDS   IH- 

BELona  Pbb  Sb — "Libel"  Defined. 

It  is  libelous  per  se  to  write  of  a  dergy- 
man,  an  applicant  for  a  pulpit,  "I  would  not 
have  anytliing  to  do  witn  him  or  touch  him 
with  a  ten-foot  pole,"  if  under  all  the  circum- 
stances the  words  used  would  expose  the  person 
written  of  to  hatred  or  contempt,  or  injury  in 
his  business  or  occupation. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  1 ;   Dec.  Dig.  S  15.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4116-4125.] 

2.  LiBKL    AND    SlJlNDXB    ({    80*)— PlEADINO— 
COMPUIINT. 

Complaint  held  to  state  a  cause  of  action, 
and  presenting  the  question  of  fact  whether  the 
words  used  were  intended  to  and  might  be 
understood  to  charge  conduct  or  characteristics 
inconsistent  with  good  character  or  plaintiffs 
profession. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  184-186;    Dec.  Dig.  { 

Appeal  from  District  Court,  Hennepin 
County;  Andrew  Holt,  Judge. 

Action  by  Daniel  O.  Oole  against  Frank 
R.  MiUspaugh.  From  an  order  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

Thos.  D.  Schall  (Thos.  EQieeland,  of  coun- 
sel), for  appellant  Savage  &  Purdy,  for  re- 
spondent 


O'BRIEIN,  J.  Action  for  libel.  According 
to  the  complaint,  a  demurrer  to  which  was 
sustained  upon  the  ground  of  no  cause  of 
action,  the  TTnlversallst  Church  in  Minneso- 
ta has  what  is  known  as  a  "Fello^t'sblp  Com- 
mittee," to  which  applications  for  pastorates 
are  addressed.  The  recommendation  of  the 
committee  is  necessary  to  the  obtaining  of 
any  such  pastorate.  Plaintiff,  a  duly  or- 
dained minister  of  the  gospel,  bad  applied  to 
the  committee  for  a  position,  and,  while  his 
application  was  pending,  "defendant  falsely 
and  maliciously,  for  the  purpose  of  prevent- 
ing plaintiff  from  securing  the  pastorship  of 
any  such  vacant  cburches,  and  of  Injuring 
plaintiff  In  his  profession  as  a  minister, 
wrote  and  published  of  and  concerning  plain- 
tiff, and  of  and  concerning  blm  in  his  profes- 
sion as  a  minister,  to  said  Rev.  Thomas  S. 
Robjent  and  others  of  said  Fellowship  Com- 
mittee, the  following  false,  malicious,  de- 
famatory, and  libelous  words  and  language, 
to  wit:  'I  (meaning  defendant)  would  not 
have  anything  to  do  with  him  or  touch  him 
(meaning  plaintiff)  with  a  ten-foot  pole' 
(thereby  meaning  to  charge  and  intending  to 
mean  and  charge,  that  plaintiff  was  unfit 
and  unqualified  morally  and  intellectually  to 
fill  the  pastorship  of  any  church,  and  partic- 
ularly of  any  of  said  vacant  pastorsbipB  of 


the  Universalist  Chtirch  aforesaid,  and  unfit 
and  unsafe  to  fill  any  position  of  employ- 
ment or  place  of  trust,  and  that  he  was  a 
man  of  bad  character  and  poor  intellectual 
qualifications,  and  untrustworthy  in  any 
place  or  position)." 

Defendant  insists  that  the  words,  "I  -would 
not  have  anything  to  do  with  him  or  touch 
him  with  a  ten-foot  pole,"  are  not  libelous 
per  se,  for  the  reason  that  they  neither  as- 
sert nor  imply  anything  against  the  plaintiff, 
but  merely  state  what  the  defendant  himself 
would  not  do.  libel,  as  defined  by  section 
4916,  Rev.  Laws  1905>  is  a  malicious  writing 
which  exposes  one  "to  hatred,  contempt,  rid- 
icule, or  obloquy,  or  which  shall  cause  or 
tend  to  cause  any  person  to  be  shunned  or 
avoided  or  which  shall  have  a  tendency  to 
Injure  any  person,  corporation,  or  association 
of  persons  in  his  or  their  business  or  occu- 
pation." If  a  written  statement  is  Intended 
to,  and  may,  as  the  words  used  are  ordi- 
narily understood,  produce  that  result,  the 
statute  Is  violated,  and  a  cause  of  action  for 
general  damages  exists  in  favor  of  the  per- 
son as  to  whom  the  statement  Is  made. 

This  case  Is  not  free  from  difficulty.  In 
themselves  the  words  used  do  not  charge  the 
plaintiff  with  the  commission  of  any  crime, 
nor  the  possession  by  him  of  any  character- 
istic which  would  necessarily  expose  him 
to  hatred,  contempt,  or  ridicule  upon  tbe 
part  of  any  person  other  than  the  defend- 
ant, who  Is,  of  course,  free  to  enjoy  his  own 
likes  and  dislikes  and  select  his  own  com- 
pany. Upon  the  other  hand,  the  statement 
is  one  which  might,  under  certain  circum- 
stances, imply  and  be  understood  as  char- 
ging the  possession  by  the  plaintiff  of  habits 
and  qualities  which  would  render  him  en- 
tirely unfit  to  be  the  pastor  of  a  church 
congregation.  The  considerations  governing 
such  a  case  are  fully  discussed  In  McDer- 
mott  v.  Union  (Jredit  Co.,  76  Minn.  84,  78  N. 
W.  967,  79  N.  W.  673.  On  the  reargument 
of  that  case  It  was  held  that  to  charge  one 
with  being  "slow"  in  the  payment  of  his 
debts  was  not  libelous  per  se;  but  that  was 
only  because  of  the  particular  circumstances 
there  existing  and  tbe  connection  in  which 
the  statement  was  made.  That  decision  was 
to  the  effect  that  a  discommendatory  state- 
ment, general  In  Its  terms,  and  which  char- 
ges neither  the  commission  of  crime  nor  the 
possession  of  specific  offensive  characteris- 
tics, may  or  may  not  be  libelous  per  se,  de- 
pending upon  the  circumstances  and  condi- 
tions under  which  the  statement  Is  made.  It 
seems  clear  that  such  Is  the  correct  con- 
clusion; otherwise,  a  skillful  writer  might 
destroy  the  reputation  of  another,  and  yet 
avoid  all  legal  responsibility  for  his  con- 
duct It  is  not  necessary  to  descend  to  vul- 
gar abuse,  or  to  make  specific  charg^es  of 
crime.  In  order  to  expose  one  to  hatred,  oon- 


•For  other  carai  see  lam*  topic  and  section  NVMBBR  In  Deo.  *  Am.  Digs.  UOT  to  teta,  *  Heporter  Induw 


Digitized  by 


Cjoogle 


lUniL) 


DODGE  ▼.  CHICAGO,  ST.  P.,  Ui  ft  O.  RT.  CO. 


627 


tempt;  or  rldlcnle,  or  to  Injure  him  In  Us 
baalnesB  or  occupation. 

The  plaintiff  Is  a  clergyman,  and  must,  If 
he  la  to  be  successful  In  the  practice  of  his 
profession,  maintain  a  spotless  reputation. 
He  had  submitted  his  application  to  be 
placed  Ih  charge  of  a  church  to  the  commit- 
tee, whose  recommendation  was  necessary, 
and  ■who,  before  making  It,  were  required  to 
determine  his  qualifications  for  the  position, 
which  necessarily  included  not  only  his  in- 
tegrity and  education,  but  those  refined  and 
personal  qualifications  so  necessary  to  a  suc- 
cessful performance  of  the  many  and  com- 
plex duties  falling  to  the  lot  of  a  clergyman. 
While  it  Is  true  that  the  plain  meaning  of 
the  words  cannot  be  changed  by  any  allega- 
tions of  the  complaint.  It  Is  also  true  that 
the  circumstances  under  which  the  state- 
ment was  made  and  the  motive  of  the  per- 
son making  it  may  determine  the  meaning 
with  which  the  words  were  used  and  how 
they  were  Intended  to  be  and  were  un- 
derstood. The  complaint  alleges  that  the 
words  quoted  were  written  by  the  defend- 
ant maliciously  to  the  members  of  the  com- 
mittee for  the  purpose  of  preventing  the 
committee  from  giving  Its  recommendation 
to  the  plaintiflF.  We  cannot  avoid  the  con- 
clusion that  such  a  statement  so  made,  .and 
emanating  from  a  responsible  source,  might 
tend  to  expose  a  clergyman,  situated  as  was 
the  plaintiff,  to  contempt  and  Injury  in  his 
profession.  Therefore,  under  the  allegations 
of  the  complaint,  evidence  might  properly 
■be  received  which  would  Justify  a  Jury  in 
so  finding.  In  the  absence  of  any  denial, 
explanation,  or  Justification  upon  the  part  of 
the  defendant,  it  must  be  held  that  the 
statement  was  libelous  and  actionable  per 
se,  and  the  demurrer  Improperly  sustained. 

Order  reversed. 


M.  L.  Countryman,  for  appelant 
A.  Anderson,  for  respondent. 


Samuel 


BYRNE  v.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Minnesota.     June  3,  1910.) 

(SyUabut  iv  the  Court.) 

Appzai,  and  Ekbob  (§  1015*)— Questions  op 

Fact— Gkantino  New  Tbial. 

The  evidence  presented  in  the  record  held 
not  so  far  conclusive  against  plaintiff's  right  of 
recovery  as  to  justify  the  reversal  of  an  order 
of  the  conrt  below  denying  a  motion  for  judg- 
ment nottrlthstanding  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3860-3876;    Dec  Dig.  i 
-1015.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Hascal  R.  Brill,  Judge. 

Action  by  Lawrence  P.  Byrne  against  the 
Great  Northern  Railway  Company.  Verdict 
for  plaintiff.  Defendant  moved  for  Judg- 
ment notwithstanding  verdict  or  a  new  trial. 
Order  granting  a  new  trial,  and  defendant  ap- 
peals.   Affirmed. 


BROWN,  J.  Action  for  personal  Injuria, 
In  which  plaintiff  had  a  verdict.  Defendant 
thereafter  moved  in  the  alternative  for  judg- 
ment notwithstanding  the  verdict  or  a  new 
trial.  The  court  granted  a  new  trial,  but 
denied  the  motion  for  Judgment. 

Plaintiff  was  in  the  employ  of  defendant 
In  the  capacity  of  switchman,  and  at  the 
time  of  the  injuries  complained  of  was  en- 
gaged in  switching  cars  in  defendant's  yards 
in  the  city  of  St  Paul.  Plaintiff  claims  to 
have  been  thrown  from  the  top  of  a  box  car, 
upon  which  he  was  riding  for  the  purpose  of 
bringing  it  to  a  stop  opposite  the  door  of  a 
warehouse  adjoining  the  track,  by  reason  of 
the  sudden  stopping  of  the  car  b^  the  engi- 
neer in  charge  of  the  engine  to  which  it  was 
attached,  without  waiting  for  a  proper  sig- 
nal ao  to  do.  There  is  no  controversy  about 
the  facts,  save  the  one  essential  point.  Did 
the  engineer  receive  a  signal  to  stop  the  car, 
and,  if  so,  from  whom? 

It  is  claimed  that  plaintiff  had  sole  charge 
of  placing  this  particular  car,  and  that  as  it 
approached  the  warehouse  he  stationed  him- 
self near  the  outer  edge  thereof  for  the  pur- 
pose of  locating  the  proper  stopping  point; 
that  the  engineer  had  no  right  to  bring  the 
car  to  a  stop,  except  upon  a  signal  from 
blm;  that  plaintiff  gave  no  signal,  and  was 
not  prepared  for  the  stop  when  it  came,  and 
in  consequence  fell  from  the  car  and  was  In- 
jured. The  engineer  claims  to  have  received 
a  signal  from  plaintiff,  and  that  he  complied 
therewith.  This  presented  the  sole  Issue  of 
fact  upon  the  trial,  and  the  court  so  charg- 
ed the  jury.*  There  Is  a  square  conflict  in  the 
evidence  upon  the  question,  and  in  view  of 
the  conclusion  reached  by  the  trial  court, 
that  the  issue  should  go  to  another  Jury,  we 
are  not  justified  in  reversing  his  order  in  the 
premises  and  directing  Judgment  finally  dis- 
posing of  the  case.  The  circumstances  dis- 
closed by  the  evidence,  and  the  inferences  to 
be  drawn  from  the  facts  testified  to,  are  not 
so  far  conclusive  against  plalntUTs  right  of 
recovery  ss  <to  warrant  this  court  In  thus 
ending  the  case. 

Order  aflSrmed. 


DODGE  V.  CHICAGO.  ST.  P.,  M.  ft  O.  RT. 
CO. 

(Supreme  Conrt  of  Minnesota.     May  20,  1010. 
On  Rehearing,  June  10,  1910.) 

(Syllahut  (y  the  Court.) 

1.  Gabbiers    (fl    180,    230*)  —  Shipment    of 
Goods— LriHTiNQ  iJABiLrrr. 

Action  to  recover  damages  to  live  stock  al- 
leged to  have  been  sustained  by  the  unreason- 
able delay  in  its  shipment.  Held  that,  the  ob- 
ligation of  a  carrier  to  carry  goods  beyond  the 
terminus  of  his  own  line  being  a  matter  of  con- 
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tract,  not  of  legal  duty,  he  may,  if  he  contracts 
for  through  transportation,  by  the  contract  limit 
his  responsibility  to  his  own  line,  for  such  a 
limitation  does  not  relieve  him  from  his  common- 
law  liability  safely  to  carry  and  deliver  to  the 
connecting  carrier;  and,  furthe^  that  no  errors 
were  made  by  the  trial  court  of  which  the  ap- 
pellant can  complain. 

[E3d.  Note.— For  other  oases,  see  Carriers, 
Cent.  Dig.  |i  815-828;   Dec.  Dig.  Si  180,  230.*J 

On  Rehearing. 

Z.  OOUMEROE  (I  61*)— Limitation  of  IjIABII.- 

ITT— Interstate  Couuebce. 

He  rule  stated  in  the  original  opinion  as 
to  the  validity  of  a  stipulation  limiting  the  lia- 
bility of  a  carrier  to  its  own  line  has  no  applica- 
tion to  interstate  shipments. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  {  61.»] 

3.  ComtEBCE  (I  61*)— Intebstatb  Goioiebce 

—Limitation  of  liiABiLiTr. 

Xhe  provision  of  Act  June  2d,  1906,  c.  3591, 
S  7,  34  Stat.  5S)3  (U.  &  Comp.  St  Supp.  1909, 
p.  1166),  making  the  initial  carrier  liable  for  in- 
jury to  an  interstate  shipment  caused  by  it,  or 
any  connecting  carrier,  and  providing  that  no 
contract  shall  exempt  it  from  such  liability,  is 
constitutional. 

[Eid.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  §  61.*] 

Appeal  from  District  Court,  Watonwan 
County ;  A.  R.  Pfau,  Sr.,  Judge. 

Action  by  George  W.  Dodge  against  the 
Chicago,  St  Paul,  Mlnueapblls  &  Omaha 
Railway  Company.  Verdict  for  plaintiff  for 
less  than  the  amount  claimed.  From  an  or- 
der denying  a  new  trial,  he  appeals;  and 
from  an  order  denying  a  motion  for  Judg- 
ment notwithstanding  the  verdict,  or  for  a 
new  trial,  defendant  appeals.  Order  affirm- 
ed, and  appeal  of  defendant  dismissed  on  bis 
own  motion. 

J.  B.  Haycraft,  for  appellant.  Jamefl  B. 
Sbeean,  for  respondent 

START,  C.  J.  This  cause  was  brought  in 
the  district  court  of  the  county  of  Waton- 
wan to  recover  upon  four  alleged  causes  of 
action,  namely:  (1)  For  damages  sustained 
by  plaintiff  in  July,  1907,  by  reason  of  the 
defendant's  delay  in  transporting  two  car 
loads  of  hogs,  and  for  the  death  of  seven  of 
them  while  in  transit  (2)  For  damages 
sustained  in  February,  1908,  by  tbe  defend- 
ant's delay  in  transporting  two  car  loads  of 
cattle  for  the  plalntifF.  (3)  For  damages  sus- 
tained In  March,  1908,  by  the  defendant's 
delay  in  tranqx>rtlng  a  car  load  of  hogs  for 
the  plaintiff.  (4)  For  damages  in  the  sum  of 
$15  for  one  calf,  received  by  the,  defendant 
from  tbe  plaintiff  for  transportation,  which 
it  never  redelivered  to  htm. 

The  several  alleged  causes  of  action  were 
put  in  issue  by  the  answer.  The  action  was 
tried  to  a  Jury.  The  trial  Judge  refused  to 
submit  the  first  and  fourth  causes  of  action 
to  the  Jury,  on  tbe  ground  that  the  evidence 
was  not  sufficient  to  Justify  the  Jury  in  find- 
ing for  the  plaintiff  as  to  either.  The  second 
and  third  causes  were  submitted  to  the  Jury. 


Verdict  for  the- plaintiff  for  $160.01.  Tbe 
plaintiff  appealed  from  an  order  denying 
bis  motion  for  a  new  trial,  and  tbe  defend- 
ant from  an  order  denying  its  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  new  trial,  but  it  dismissed  its  appeal  on 
tbe  bearing  In  this  court  No  error -is  assign- 
ed by  the  plaintiff  as  to  the  action  6f  the 
court  in  refusing  to  submit  to  the  Jury  the 
fourth  cause  of  action. 

1.  The  first  assignment  of  error  to  be  con> 
sldered  is,  In  effect,  that  tbe  court  erred  in 
denying  plaintiff's  request  to  submit  tbe 
first  cause  of  action,  as  requested,  to  the 
Jury.  It  appears  from  the  undisputed  evi- 
dence that  tbe  delay  in  this  shipment  was 
due  solely  to  an  unprecedented  storm,  and 
that  tbe  defendant  was  free  from  any  neg- 
ligence as  to  such  delay.  This  the  plaintiff 
concedes;  but  it  claims  that  there  was  evt- 
dence  tending  to  show  that  seven  of  tbe  bogs 
were  not  delivered  to  the  consignee,  but  that 
they  died  while  in  defendant's  possession. 
The  complaint  alleged,  as  to  this  shipment  of 
hogs,  that  by  reason  of  delay  In  tbeir  trans- 
portation they  shrunk  several  thousand 
pounds  in  weight,  and  that  seven  of  tbem 
were  not  delivered  at  all.  If  the  delay  In 
their  transportation  was  tbe  cause  of  the 
nondelivery  of  the  seven  hogs,  as  the  com- 
plaint alleges,  then.  Inasmuch  as  tbe  defend- 
ant was  not  responsible  for  tbe  delay,  it 
would  seem  to  follow  that  it  was  not  liable 
In  any  amount  on  tbe  first  cause  of  action. 
But,  this  aside,  tbe  undisputed  evidence  is 
to  tbe  effect  that  the  defendant  exercised  due 
care  tn  feeding,  watering,  and  caring  for  tbe 
hogs  while  they  were  in  Its  possession.  Up- 
on the  pleading  and  tbe  undisputed  evidence 
we  hold  that  the  trial  court  did  not  err  in 
refusing  plaintlfTs  request  to  submit  tbe  first 
cause  of  action  to  tbe  Jury. 

2.  Tbe  plaintiff,  in  support  of  his  second 
and  third  causes  of  action.  Introduced  evi- 
dence tending  to  show  that  there  was  an  un- 
reasonable delay  In  transporting  the  stock  by 
a  connecting  line  and  a  material  shrinkage  in 
the  weight  of  the  stock  by  reason  thereof. 
The  trial  court  instructed  the  Jury,  In  effect, 
that  they  should  deduct  from  tbe  actual 
shrinkage  In  the  weight  of  tbe  stock  shown 
by  the  evidence  such  loss  in  weight  as  natu- 
rally resulted  from  the  shipment  There  was 
no  evidence  received  or  offered  tending  to 
show  that  in  this  particular  case  there  would 
have  been  a  loss  in  weight  of  the  stock, 
if  there  had  been  no  unreasonable  delay  in 
the  transportation,  or  any  facts  from  which 
the  Jury  might  fairly  make  a  finding  as  to 
the  extent  of  such  natural  shrinkage.  If  any 
there  were.  Tbe  giving  of  this  instruction 
is  urged  as  error.  It  may  be  conceded  that 
It  was  incorrect  Nevertheless  It  Is  clear, 
from  a  consideration  of  tbe  record,  that  it 
was  not  reversible  error;  for  It  conclusive- 
ly appears  therefrom  that  there  was  no  un- 
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reasonable  delay  in  the  shipment  on  the  de- 
fendant's line.  It  was  stipulated  on  the  trial 
as  to  each  alleged  cause  of  action  that  the 
stock  was  received  by  the  defendant  at  Ma- 
della,  on  Its  line,  and  tran^wrted  without  un- 
reasonable delay  and  delivered  at  Mankato 
to  the  connecting  carrier,  the  Chicago  & 
North  Western  Railway  Company.  The  con- 
tract of  shipment  was  for  through  transpor- 
tation from  a  point  on  the  defendant's  line 
to  the  point  of  destination,  Chicago,  on  the 
connecting  carrier's  line.  If  this  were  all  of 
the  contract,  the  defendant  would  b^  liable 
for  the  default  of  the  connecting  line;  but 
the  contract  for  through  transportation  ex- 
pressly provided  that  the  defendant  should 
not  be  liable  for  any  loss  occurring  after  the 
stock  should  be  ddlvered  to  the  connecting 
carrier. 

The  pivotal  question,  then.  Is  the  validity 
of  this  limitation;  for,  if  valid,  the  plaintiff 
-was  not  entitled  to  recover  on  either  of  the 
causes  of  action.    A  railroad  company,  re- 
ceiving goods  to  be  transported  over  its  own 
and  other  connecting  lines,  Is  not  responsible 
for  the  default  of  other  carriers  beyond  the 
terminus  of  Its  owA  line,  unless  It  has  con- 
tracted to  transport  and  deliver  them  at  a 
destination  beyond  Its  own  line.    In  the  ab- 
sence of  such  a  contract  It  is  the  duty  of  the 
carrier,  receiving  the  goods  for  carriage  over 
several  connecting  lines,  safely  to  carry  them 
to  the  end  of  Its  line  and  there  deliver  them 
to  the  next  earner.    This  is  the  carrier's 
common-law  duty,  and  any  contract  attempt- 
ing to  exonerate  himself  from  liability  for 
loss  or  injury  to  the  goods  by  reason  of  his 
or  his  agent's  negligence  Is  contrary  to  public 
policy  and  void.    The  obligation  of  the  car- 
rier to  carry  goods  beyond  the  terminus  of 
his  own  line  being  a  matter  of  contract,  and 
not  of  legal  duty,  he  may.  If  be  contracts  for 
through  transportation,  by  the  contract  lim- 
it  his  responBlblUty  to  his  own  line;    for 
such  a  limitation  does  not  relieve  him  from 
his  common-law  liability  safely  to  carry  and 
deliver  to  the  connecting  carrier.    1  Hutchin- 
son on  Carriers,  f  233;  4  Elliott  on  Railroads, 
f    1438;   Shrlver  v.  RaUway  Co.,  24  Minn. 
50e,  31  Am.  Rep.  353;   Ortt  T.  Railway  Co., 
36  Minn.  8»C,  31  N.  W.  519;    Wehmann  v. 
Railway  Co.,  68  Minn.,  22,  69  N.  W.  646; 
Myrick  v.  Railway  Co.,  107  U.  S.  102,  1  Sup. 
Ct  425,  27  L.  Ed.  325 ;    C.  &  N.  W.  Ry.  Co. 
V.  Calumet  Stock  Farm,  88  Am.  St  Rep.  101, 
notes. 

It  appearing  from  the  record  that  there 
was  no  unreasonable  delay  In  the  shipment 
over  its  own  line,  and  the  contract  limiting 
Its  liability  to  that  Imposed  by  the  common 
law  being  valid.  It  follows  that  the  plaintiff 
was  not  prejudiced  by  the  instruction  com- 
plained of. 
Order  afiBrmed. 

On  Rehearing. 

On  the  original  bearing  of  this  appeal  the 
defendant  asserted  the  validity  of  the  clause 


In  the  contract  of  shipment  limiting  its  lia> 
bllity  to  its  own  line,  and  the  plaintiff  denied 
it.  Neither  party  referred  to  or  made  any 
claim  under  the  "Hepburn  liaw"  (Act  June 
29,  1906,  C.  8591,  i  7,  34  Stat.  693  [U.  S. 
Comp.  8L  Supp.  1909,  p.  1168]),  which  pro- 
vides: "That  any  common  carrier,  railroad 
or  transportation  company,  receiving  proper- 
ty for  transportation  from  a  point  in  one  state 
to  a  point  In  another  state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  bolder  thereof  for  any 
loss,  damage  or  Injury  to  such  property 
caused  by  It  or  by  any  common  carrier,  rail- 
road or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass.  And 
no  contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier,  railroad  or 
transportation  company  from  the  liability 
hereby  imposed,  provided  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law." 

The  validity  and  effect  of  the  contract  lim- 
iting the  defendant's  liability  to  its  own  line 
was  accordingly  determined  without  refer- 
ence to  the  statute  we  have  quoted.  A  re- 
argument  for  this  reason  was  granted,  on  ap- 
plication of  the  plaintiff.  While  the  contract 
In  question  is  valid  at  common  law  and  Is 
not  forbidden  by  our  own  statute  (Rev.  Laws, 
1905,  S  2008),  which  provides  that  the  lia- 
bility of  common  carriers  at  common  law  shall 
not  be  limited  by  contract,  yet  the  shipment 
In  this  case  was  interstate,  and  the  question 
of  the  validity  of  the  contract  must  be  de- 
termined with  reference  to  the  federal  stat- 
ute. It  is  urged  by  the  defendant  that  this 
statute  is  unconstitutional,  for  the  reason  that 
It  imposes  upon  the  initial  carrier  a  liability 
for  the  default  of  the  connecting  carrier, 
which  does  not  exist  at  common  law.  This 
statute  does  not  impose  upon  the  Initial  car- 
rier the  duty  of  receiving  interstate  ship- 
ments for  through  transportation  by  It;  but, 
if  such  shipments  are  received  for  through 
transportation  and  delivery  beyond  its  line 
by  it,  the  statute  forbids  any  stipulation  for 
exemption  from  liability  for  loss  due  to  the 
default  of  its  agents,  the  connecting  carriers. 
We  are  of  the  opinion  that  the  statute  in 
question  is  a  wise  and  just  regulation  of  in- 
terstate commerce,  and  therefore  constitution- 
al. Riverside  Mills  v.  Railway  Co.  (O.  C.) 
168  Fed.  987;  Holland  v.  Railway  Co.,  139 
Mo.  App.  702,  123  S.  W.  987. 

It  follows  that  the  stipulation  by  the  de- 
fendant, limiting  Its  liability  to  Its  own  line, 
Is  void,  and  that  the  question  whether  the 
trial  court  erred  in  its  Instructions  to  the 
jury  must  be  determined  without  reference 
to  such  stipulation.  We  hold,  for  reasons 
stated  in  the  original  opinion,  that  the  trial 
court  rightly  refused  to  submit  the  plaintiff's 
first  alleged  cause  of  action  to  the  jury.  We 
are,  however,  of  the  opinion  that  the  trial 
court  erred  In  Instructing  the  jury,  as  to 
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plalntUTB  first  and  second  alleged  causes  of 
action,  that  they  should  deduct  from  the  ac- 
tual shrinkage  In  the  weight  of  the  stock 
such  loss  In  weight  as  naturally  resulted  from 
the  shipment,  for  the  reason  that  there  was 
no  evidence  which  could  be  made  the  basis  of 
any  such  deduction. 

Order  reversed  as  to  the  second  and  third 
causes  of  action,  and  a  new  trial  granted  as 
to  them. 


In  re  AUDITOR  GENERAL 

AUDITOR  GENERAL  v.  BUTTER. 

(Supreme  Court  of  Michigan.     June  6,  1910.) 

Taxation  (|  482*)— Reassessment  of  Taxes 

— Validitt. 

Comp.  Laws,  {  3819,  requiring  the  Auditor 
General  to  forward  a  statement  of  rejected  tax- 
es to  the  county  treasurer,  who  shall  lay  the 
same  before  the  superdsors  at  their  next  ses- 
sion, who  shall  cause  the  taxes  to  be  reassess- 
ed with  the  taxes  of  the  then  current  year,  does 
not  invalidate  a  reassessment  of  rejected  taxes 
made  promptly  by  the  board  after  its  reception 
of  the  statement  from  the  county  treasurer  who 
failed  to  transmit  the  statement  to  the  board 
at  its  next  session  after  he  received  it,  and  the 
taxes  reassessed  are  good  as  against  one  pur- 
chasing the  property  after  the  Auditor  General 
had  forwarded  the  statement  to  the  county 
treasurer  and  after  the  county  treasurer  should 
have  transmitted  the  statement  to  the  board. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  482.*] 

Appeal  from  Circuit  Court,  Ingham  Coun- 
ty, in  Caiancery ;  Howard  Wlest,  Judge. 

Petition  by  the  Auditor  General  for  the 
sale  of  lands  for  taxes.  From  a  decree  sus- 
taining the  objections  of  Samuel  J.  Rutter  to 
the  making  of  a  decree  of  sale,  petitioner  ap- 
peals.  Reversed. 

Argued  before  OSTBANDER,  McALVAY, 
BROOKE},  BL.AIR,  and  STONE,  JJ. 

Charles  W.  McGlIl  and  C.  P.  Black,  for  ap- 
pellant Thomas  Cummins  &  Nichols,  for  ap- 
pellee. 

BLAIR,  J.  In  1897  the  west  one-third  of 
lots  11  and  12,  block  144  of  the  city  of  Lan- 
sing, was  assessed  for  state,  county,  city, 
ward,  highway,  and  school  purposes.  These 
taxes  not  having  been  paid,  said  description 
was  returned  delinquent  to  the  Auditor  Gen- 
eral's office  for  said  taxes,  together  with  the 
penalty  and  interest  prescribed  by  the  pro- 
visions of  the  general  tax  law,  amounting  to 
the  sum  of  $31.64.  Under  date  of  June  SO, 
1890,  the  auditor  general  rejected  the  taxes 
in  question  and  charged  the  same  to  the  coun- 
ty of  Ingham,  under  section  95  of  the  general 
tax  law  (Pub.  Acts  1803,  No.  206).  The 
"charged  back  list"  covering  the  land  in  ques- 
tion was  sent  to  the  county  treasurer  by  mail 
under  date  of  August  31,  1899.  Why  the  Au- 
ditor General  rejected  the  taxes  In  question 
does  not  appear  from  the  record  in  this  case. 
In  1904  the  board  of  supenrisors  ordered  the 


taxes  In  question  reassessed  oo  said  land,  and, 
such  reassessed  taxes  not  having  fceen  paid, 
the  land  was  again  returned  delinquent  to  the 
Auditor  General's  department  and  Indnded  in 
his  petition  for  a  sale  of  lands  for  taxes  in 
1904;  such  petition  being  filed  in  January, 
1907.  Ulton  the  hearing  in  the  circuit  court 
for  the  county  of  Ingham,  Samuel  J.  Rutter, 
who  now  claims  to  own  said  land,  filed  cer- 
tain objections  to  the  making  of  a  decree  of 
sale.  Proofs  were  taken,  and  after  arguments 
by  counsel  representing  the  parties  in  interest 
the  circuit  Judge  ordered  said  taxes  vacated 
and  set  aside,  for  the  reason  that  said  taxes 
were  not  reassessed  with  the  taxes  of  the 
then  current  year  in  whidi  said  taxes  were 
rejected  and  charged  back.  The  contestant 
purchased  the  lands  Involved  on  the  23d  day 
of  June,  1904,  and  at  that  time  the  records  in 
the  Auditor  General's  office  showed  that  there 
were  no  tax  liens  against  said  lands  for  the 
year  for  which  this  land  was  reassessed. 

The  single  question  presented  for  our  con- 
sideration is  whether  the  provisions  of  sec- 
tion 3919,  Comp.  Laws,  are  mandatory,  so 
that  the  board  of  supervisors  could  only  re- 
assess the  land  In  question  at  their  next  ses- 
sion after  the  return  of  the  rejected  taxes  to 
the  county  treasurer.  There  is  nothing  in 
this  record  to  indicate  that  the  board  of  su- 
pervisors neglected  its  duty  to  cause  the  tax 
to  be  reassessed  "upon  the  same  land  and 
collected  vdth  the  taxes  of  the  then  current 
year"  immediately  after  the  county  treasurer 
laid  the  statement  of  the  rejected  taxes  be- 
fore the  board.  We  therefore  assume  that 
the  neglect  of  the  county  treasurer  in  the  dis- 
charge of  his  duty  to  lay  before  the  board  the 
statement  of  the  rejected  taxes  forwarded  to 
him  by  the  Auditor  General  "at  their  next 
session  thereafter"  was  wholly  responsible  for 
the  delay.  We  do  not  think  it  was  the  inten- 
tion of  the  Legislature  to  make  the  perform- 
ance of  this  purely  ministerial  act  manda- 
tory, so  that  the  failure  of  the  treasurer  to 
transmit  the  statement  to  the  board  at  their 
next  session  after  he  received  it  would  in- 
validate their  reassessment  made  promptly 
after  Its  reception.  We  are  of  the  opinion 
that  the  provision  in  this  respect  should  be 
considered  to  be  directory.  Manistee,  etc,  R. 
R.  Co.  V.  And.  Gen.,  115  Mich.  291,  73  N. 
W.  240. 

The  decree  is  reversed,  with  costs  of  both 
courts  to  defendant 


SPRAY  V.  AYOTTE  et  al. 
(Supreme  Court  of  Midtigan.     June  6,  1910.) 

1.  Tbiai.  (J  140*)— Pbovinci  of  Jubt— Cbed- 

IBLLITT  OF  Witnesses. 

It  is  the  jury's  province  to  determine  the 
credibility  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tt  334.  835 ;  Dec.  Dig.  1 140.*) 
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2.  New  Tbuz.  (I  106*)  —  OsoinrDS  —  Mewlt 
DiscovEBED  Evidence. 

Ordinarily,  a  new  trial  wiQ  not  be  granted 
for  newlj  discovered  evidence  impeaching  a  wit- 


lEi.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8 J  223,  229;    Dec.  Dig.  $  105.*] 

3.  New    Tbiai,    (g    102*)— Gbocnds  — Newlt 
Discovered  Evidence — Diugence. 

It  was  proper  to   refuse  a  new   trial  for 

newly   discovered    impeaciilng   evidence,    wliidi 

could  have  been  secured  by  using  due  diligence. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial, 

Cent.  Dig.  H  210-214 ;   Dec.  Dig.  i  102.*] 

4.  INTOXICATINO    LIQUOB8    ({    308*)— INTOXI- 
CATION—DAMAGES. 

To  be  a  recoverable  element  of  damages  for 
cansing  plaindlTs  father's  death  through  intoxi- 
cation, shame  and  disgrace  must  be  proven. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  443;   Dec.  Dig.  g  306.*] 

5.  Tbial  (i  256*)— iRSTBUOTiONs— Requests— 
Necessitt  Fob. 

One  desiring  more  explicit  instruction  than 
those  given  must  request  them. 

[Ed.  Note. — For  other  cases,  see  Trial,  C^it 
Dig.  S  628;  Dec  Dig.  §  256.*] 

Error  to  Circuit  Court,  Cheboygan  Coun- 
ty;   Frank  Shepard,  Judge. 

Action  by  Qeorge  F.  Spray,  by  bis  next 
friend,  against  Anthony  Mushllock  and  oth- 
ers. From  a  judgment  for  plaintlflF,  certain 
defendants  appeal.  Reversed,  and  a  new 
trial  granted. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,   and  BROOKE,  JJ. 

D.  H.  Crowley  and  L.  G.  Da  Foe,  for 
appdlants.    Reilley  &  McPhee,  for  appellee. 

BROOKE,  J.  This  is  an  action  under 
the  statute  against  two  saloon  keepers, 
Ayotte  and  Mushllock,  and  their  respective 
bondsmen,  brought  by  the  infant  son  of  one 
who  met  with  his  death  while  Intoxicated. 
Plaintiff  had  judgment  Defendant  Mush- 
llock and  his  Iwndsmen  bring  the  case  here 
by  writ  of  error.  A  motion  for  a  new  trial 
was  made  upon  the  claim  that  the  verdict 
was  against  the  weight  of  the  evidence,  and 
that  defendants  had  discovered  new  evi- 
dence. The  motion  was  denied,  and  error 
assigned  thereon. 

It  Is  apparent  from  the  record  that  the 
guilt  of  defendant  Mushllock  rested  solely 
upon  the  testimony  of  one  Kovlak,  who  was 
flatly  contradicted  by  Thomas  Hadys,  who 
on  the  night  In  question  was  employed  as 
bartender  for  defendant  Mushllock.  While 
it  Is  clear  that  Kovlak  is  a  man  of  indif- 
ferent morals,  it  la  nevertheless  true  that 
upon  three  distinct  occasions  he  testified 
positively  to  the  fact  that  liquor  was  sold 
by  appellant  to  Spray  on  the  night  In  ques- 
tion. He  bos  no  apparent  Interest  in  the 
subject-matter  of  the  suit,  while  Hadys, 
who  contradicts  his  testimony,  may  be  sup- 
posed to  be  Interested  In  behalf  of  his  em- 
ployer, Mushllock.  We  have  frequently 
held  that  the  credibility  of  witnesses  is  a 
matter   peculiarly    within   the   province   of 


the  jury.'  They  seem  to  have  believed  Ko- 
vlak rafber  than  Hadys.  The  circuit  judge, 
who  heard  the  testimony  of  both,  and  saw 
them  upon  the  stand,  declined  to  set  aside 
the  verdict  as  being  against  the  weight  of 
the  evidence,  and  we  think  he  was  correct 
in  so  holding.  Mallnowski  v.  Detroit  United 
Railway,  154  Mich.  104, 117  N.  W.  565  ;  Sag- 
inaw MllUng  Co.  T.  Mower,  154  Mich.  620, 
118  N.  W.  622. 

It  Is  apparent  from  an  examination  of 
the  affidavits  filed  in  support  of  the  motion 
for  a  new  trial  that  the  newly  discovered 
evidence  is  evidence  tending  solely  to  im- 
peach the  witness  Koviak.  Ordinarily  a 
new  trial  will  not  be  granted  because  of 
newly  discovered  evidence  to  Impeach  a  wit- 
ness. 29  Cyc.  p.  918,  and  authorities  there 
collected.  .There  seems  to  have  been  no  good 
reason  why  the  testimony  claimed  to  have 
been  newly  discovered  should  not  liave  been 
produced  at  the  time  of  the  trial.  Thi» 
was  the  third  trial,  wherein  the  liability 
of  appellant  for  this  particular  sale  of  liq- 
uor was  In  question.  At  each  trial  Ko- 
viak was  a  witness.  All  of  the  alleged 
newly  discovered  witnesses  have  lived  for 
many  years  In  the  vicinity,  and  their  testi- 
mony could  have  been  secured  by  the  exer- 
cise of  due  diligence.  The  charge  of  the 
court  was,  in  part,  as  follows:  "Plaintiff 
may  recover  damages  for  feelings  or  dis- 
grace, shame,  and  mortification  which  he  has 
suffered,  or  may  hereafter  suffer.  •  ♦  ♦ 
Xou  are  further  instructed  that  actual 
damages  are  regarded  as  Injuries  to  feel- 
ings, shame,  and  mortification,  mental  *anx- 
iety,  Insulted  honor,  and  indignation."  We 
think  error  is  properly  assigned  upon  this 
portion  of  the  charge.  There  is  no  doubt 
that  in  a  proper  case  and  upon  proper  testi- 
mony damages  for  the  mortification,  shame, 
and  disgrace  caused  by  the  intoxication  can 
be  recovered  (Friend  v.  Dunks,  37  Mich. 
2^,  but  we  are  unable  to  find  any  case 
which  holds  that  such  damages  may  be 
awarded  to  a  plaintiff,  in  the  absence  of  all 
testimony  tending  to  show  that  plaintiff 
has  suffered  Injury  on  account  of  this  ele- 
ment. The  plaintiff  In  the  case  at  bar  was 
at  the  time  of  the  trial  but  seven  years  old, 
and  but  four  years  of  age  when  his  father 
died.  We  think  it  highly  Improbable  that  a 
child  of  such  tender  years  could  suffer 
from  mortification,  shame,  and  disgrace  on 
account  of  his  father's  intoxication.  Dam- 
ages for  tills  element  have  been  refused  in 
the  case  of  a  plaintiff  11  years  old,  where  the 
father  was  an  habitual  drunkard  (Slsslng 
V.  Beach,  90  Mich.  439,  68  N.  W.  364),  and 
in  the  case  of  an  adult  plaintiff,  where  there 
was  no  evidence  of  mortification  or  mental 
anguish  on  account  of  the  intoxication. 
(Johnson  v.  Schultz,  74  Mich.  75,  41  N.  W. 
865).  In  the  absence  of  all  testimony  upon 
the  question,  the  jury  should  not  have  been 
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permitted  to  enter  tbe  realm  of  apecnlatloD. 

Error  Is  assigned  upon  other  portions  of 
the  charge,  It  being  claimed  that  In  some 
respect  It  was  erroneous,  and  In  others  not 
sufficiently  explicit.  We  find  no  error,  ex- 
cept as  above  indicated,  and  If  defendants 
desired  more  explicit  Instructions,  it  was 
their  ^ut7  to  bave  tendered  requests  to 
charge,  which  was  not  done.  They  can- 
not now  complain.  Mahlat  ▼.  Codde,  106 
Mich.  387,  64  N.  W.  194;  Record  Publish- 
ing Ck).  V.  Merwln,  115  Mich.  10.  72  N.  W. 
998;  McGee  ▼.  Baumgartner,  121  Mich. 
287,  80  N.  W.  21 ;  Field  v.  Magee,  122  Mich. 
656,  81  N.  W.  354;  'Hewitt  v.  East  Jordan 
Lumber  Co.,  136  Mich.  110,  98  N.  W.  992. 

Other  errors  are  assigned  upon  the  ad- 
mission of  testimony  and  remarks  of  coun- 
sel. As  such  are  not  likely  to  arise  tipcm  an- 
other trial,  they  require  no  discussion. 

For  the  error  pointed  out,  tbe  Judgment  is 
reversed,  and  a  new  trial  granted. 


CLARK  et  al.  y.  MACK  et  al. 
(Supreme  Court  of  Michigan.     June  6,  1910.) 

1.  Wills  (|  616*)  —  Constbuctiow  —  Estate 
■    co.nveted. 

A  will  to  testatrix's  sisters  of  property  to 
be  equally  used  and  controlled  by  them  while 
they  both  lived  and  by  tbe  survivor,  any  remain- 
der to  be  divided  among '  testatrix's  nearest  of 
kin,  gave  the  sisters  a  life  estate. 

[EM.  Note.— For  other  cases,  see  Wills,  Ont 
Dig.  I  1421;   Dec.  Dig.  (  616.*] 

2.  Wills  (|  862*)— Lapses— Effect  ow  Re- 


t 


Under  a  will  giving  the  life  tenants  the  use 
and  control  of  property,  any  remainder  to  go 
to  testatrix's  next  of  Itin,  testatrix  is  presumed 
to  have  intended  the  residuary  clause  to  stand, 
where  she  permitted  over  two  years  to  elapse 
after  tbe  death  of  the  life  tenants  without 
changing  tbe  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  2186 ;  Dec.  Dig.  {  862.*] 

8.  Wills  (§  448*)— Consteuctiok. 

A  will  fairly  subject  to  two  constructions, 
one  rendering  it  moperative  and  the  other  valid, 
should  be  given  tbe  latter. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  f  964 ;   Dec.  Dig.  {  44&*] 

4.  Wills  (|  858*)— Lapse— BJffect  on  Resid- 
UABT  Clause. 

Where  a  lapse  under  a  will  is  not  in  the 
residuary  clause,  lapsed  gifts  pass  under  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i§  2173-2183 ;   Dec.  Dig.  §  S.'JS.*] 

5.  Wills  (|  509*)— "Next  of  Kin." 

In  the  absence  of  a  contrary  intent,  a  gift 
to  "next  of  kin"  is  a  gift  to  the  nearest  of  kin 
in  the  strictest  sense,  excluding  persons  who 
might  take  by  representation  under  tbe  statute 
of  distribution ;  e.  g.,  a  brother  or  sister  takes 
to  tbe  exclusion  of  children  of  a  deceased  broth- 
er or  sister. 

[Ed.  Note. — For  other  cn!;es,  see  Wills,  Cent 
Dig.  S  1103;   Dec.  Dig.  §  509.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  479S-4S04 ;   vol.  8.  p.  7732.] 


ft  Wills  (S  509*)— "NEABEsr  of  Kxs." 

The  term  "nearest  of  kin,"  in  a  will,  sig- 
nifies those  standing  in  tlie  nearest  relationship 
to  testator,  according  to  tlie  legal  rules  for  com- 
puting degrees  of  kinship ;  brothers  and  sisters 
taking  to  the  exclusion  of  the  diildien  of  a  de- 
ceased brother  or  sister. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1103;   Dec.  Dig.  S  509.* 

For  other  definitions,'  see  Words  and  Phrases, 
vol.  5,  p.  4692.] 

7.  Wills  (|  524*)- Next  of  Kin— How  Aa- 

OEBTAINED. 

Next  of  kin,  as  testamentary  beneficiaries, 
are  to  be  identified  as  of  the  time  of  testator's 
death. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Jent 
Dig.  |§  1116-1127;   Dec.  Dig.  §  524.*] 

&  Wills  ({  481*)— When  Effbotivb. 

A  will  speaks  from  the  death  of  testator, 
and  the  estate  vests  then,  unless  tbe  will  con- 
tains provisions  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  H  1005-1007;  Dec  Dig.  (  481.*J 

Appeal  ttom  CJlrcnit  Conrt,  Kalamazoo 
County,  in  Chancery;  Clement  Smith,  Judge. 

Bill  by  Kate  Clark  and  others  against  Al- 
bert Mack  and  others.  From  the  decree^ 
complainants   appeal.     Affirmed. 

Argued  before  MOORB^  McALVAT, 
BROOKE,  BLAIR,  and  SOTONE,  JJ. 

Frost  &  Farrell  (W.  S.  Powers,  of  coun- 
sel), for  complainants.  Leo  T.  Flansburg 
(E.  M.  Irish,  of  counsel),  for  defendants. 

STONE,  J.  In  this  case  tbe  bill  of  com- 
plaint was  filed  to  obtain  the  construction 
of  the  will  of  Betsy  C.  Sellmann,  deceased. 
The  will  is  holographic,  and  was  made  whUe 
the  testatrix  was  in  Kansas  City,  Mo.,  on 
December  1,  1890.  The  following  Is  a  copy 
of  tbe  substantial  portion  of  the  will:  "In 
consideration  of  the  duty  I  owe  those  near 
and  dear  to  me  by  ties  of  blood  and  friend- 
ship, and  my  desire  to  benefit,  pecuniarily, 
those  among  them,  who,  not  having  chil- 
dren, to  care  for  them,  are  likely  to  t>e  most 
in  need  of  help,  as  age  creeps  on,  and  help- 
lessness: I  therefore,  this  day  December  1, 
1890,  in  the  City  of  Kansas  City,  Mo.,  in 
presence  of  these  witnesses,  do  solemnly  will 
and  bequeath  all  my  earthly  possessions, 
real  estate  and  personal  property,  to  my  two 
sisters  Emily  A.  Coe,  and  Esther  A.  Coe, 
widow  of  Rubin  Coe,  to  be  equally  used  and 
controlled  by  them  both,  while  both  live, 
and  should  one  of  them  die  first,  tbe  one 
that  is  left  shall  use  and  control  all  that 
remains  until  her  death,  when  if  anything 
remains,  it  shall  then  be  divided  among  the 
nearest  of  kin." 

Testatrix  was  a  single  woman,  without 
children,  and  died  April  23,  1907.  At  the 
time  the  will  was  made  all  of  the  brothers 
and  sisters  of  the  testatrix  were  living,  viz., 
Lafayette  Coe  and  Walter  Coe,  brothers, 
and  Jane  Coe,  Esther  A.  Coe,  Emily  A.  Coe, 
and  Ursula  Gliailln,  sisters.  After  making 
this  will,  and  prior  to  the  death  of  the  tes- 
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tatrlx,  Lafayette  Coe,  Jane  Ooe,  BBtber  A. 
Ooe,  and  Emily  A.  Coe  died.  Lafayette  and 
Jane  left  children;  Esther  and  Emily  left 
no  children.  At  the  time  of  the  death  of 
the  testatrix  one  brother,  Walter  Coe,  and 
one  sister,  Ursula  OllfiUln,  were  living.  Ur- 
aula  Oll&llln  has  since  died,  leaving  children. 
The  -will  was  duly  admitted  to  probate.  De- 
fendant, Albert  Mack,  was  appointed  admin- 
istrator with  the  will  annexed  of  the  estate, 
and  Is  still  acting  in  that  capacity.  The 
Joint  and  several  answer  of  Albert  Mack, 
administrator,  and  Walter  Coe  admits  all  the 
material' allegations  of  fact  in  the  bill,  and 
asks  for  a  construction  of  the  will.  None 
of  the  other  defendants  appeared  or  answer- 
ed. Defendant  Walter  Coe  claims  the  ad- 
vantage of  a  croBS-blll,  and  asks  that  the 
will  be  so  construed  as  to  give  Iiim  one-half 
of  the  estate,  as  one  of  the  nearest  of  kin  of 
the  testatrix.  The  complainants  claim  that 
the  legatees,  Emily  A.  Coe  and  Esther  A.  Coe, 
nnder  the  will,  took  an  absolute  estate  in  fee 
simple,  and  that  by  reason  of  both  of  the  said 
legatees  having  died  before  the  death  of  the 
testatrix  the  legacy  lapsed,  and  the  estate 
became  intestate,  and  should  be  divided 
among  the  heirs  of  the  deceased,  as  provid- 
ed by  the  statutes  of  this  state,  In  case  of 
Intestate  estates.  The  claim  in  behalf  of  de- 
fendant Walter  Coe  is  that  Emily  A.  Coe 
and  Bsther  A.  Coe  were  entitled  to  a  life 
estate  in  the  property  had  they  lived  until 
the  death  of  the  testatrix,  and  that  It  should 
now  l>e  equally  divided  between  himself  and 
the  heirs  of  his  sister  Ursula  OilfiUin;  and 
that  he  and  said  sister  were  the  nearest  of 
kin  of  the  said  testatrix  at  her  death.  The 
learned  circuit  Judge  took  this  view  of  the 
case,  and  decreed  one-half  of  the  estate  to 
said  Walter  Coe,  and  the  other  one-half  to 
the  heirs  of  Ursula  OilfllUn.  The  complain- 
ants have  appealed. 

1.  We  are  unable  to  agree  with  the  con- 
tention of  counsel  for  complainants  In  the 
construction  of  this  will.  It  is  their  claim 
that  the  question  is  controlled  by  the  cas- 
es of  Jones  V.  Jones,  25  Mich.  401;  Moran 
V.  Moran,  143  Mich.  322,  106  N.  W.  206, 
5  L.  R.  A.  (N.  S.)  323,  114  Am.  St.  Rep. 
648,  and  kindred  cases.  It  is  our  opinion 
that  Mrs.  Sellmann  did  not  intend  to  will 
the  property  to  the  sisters  so  that  it  would 
be  theirs  absolutely,  but  that  it  was  the 
manifest  intention  of  the  testatrix  to  give 
to  the  sisters  Emily  A.  Coe  and  Esther  A. 
Coe,  who  had  no  children  to  care  for  them,  a 
life  estate  therein;  they  to  have  the  use  and 
control  thereof  Jointly,  so  long  as  they  both 
should  live,  and  the  survivor  to  have  the  use 
and  control  of  what  should  remain  until  her 
death ;  when  if  anything  remained  it  should 
be  divided  among  the  nearest  of  kin.  This 
will  does  not  in  our  opinion  present  a  case 
of  a  gift  with  a  repugnant  clause,  as  was 
found  in  many  of  the  cases  cited  by  com- 
plainants. The  disposing  clause  of  this  will 
Is  embraced  in   one  sentence     The  same 


form  of  words  that  is  «npk>yed  In  bestow- 
ing the  use  and  control  of  the  property  upon 
the  sisters  while  they  live  Is  employed  In 
bestowing  the  remainder  upon  the  nearest 
of  kin,  when  the  sisters  have  died.  We 
think  that  the  express  terms  of  the  gift  cre- 
ated a  life  estate  in  the  sisters  named,  and 
that  the  case  is  controlled  by  our  own  deci- 
sions, a  part  only  of  which  ere  here  cited. 
Morford  v.  Dlffenbacker,  54  Mich.  503,  20  N. 
W.  600;  Gaukler  v.  Moran,  66  Mich.  358, 
33  N.  W.  513;  Glover  v.  Reid,  80  Mich.  228, 
46  N.  W.  91;  Cousino  ▼.  Cousino,  86  Mich. 
323,  48  N.  W.  1084;  Jones  v.  Deming,  91 
Mich.  481,  51  K.  W.  1119 ;  Def  reese  v.  Lake, 
10©  Mich.  415,  67  N.  W.  505,  32  L.  R.  A. 
744,  63  Am.  St  Rep.  584;  Gadd  v.  Stoner, 
113  Mich.  689,  71  N.  W.  1111;  Robinson  v. 
Finch,  116  Mich.  180,  74  N.  W.  472;  Austin 
V.  Hyndman,  119  Mich.  615,  78  N.  W.  663. 

2.  Bearing  in  mind  that  the  legatees,  Em- 
ily A.  Coe  and  Esther  A.  Coe,  both  died  in 
the  lifetime  of  the  testatrix  (Esther  having 
died  in  April,  1904,  and  Emily  in  March, 
1905,  more  than  two  years  before  the  death 
of  the  testatrix),  what  is  to  become  of  the 
property?  The  will  says:  "It  shall  then  be 
divided  among  the  nearest  of  kin."  It  is 
fair  to  suppose  that  Mrs.  Sellmann  knew  of 
the  death  of  her  two  sisters,  yet  she  allow- 
ed over  two  years  to  elapse  without  making 
any  change  in  her  will,  and  we  think  that 
she  intended  the  last  clause  of  the  will  to 
be  effective.  When  a  will  fairly  construed 
Is  susceptible  of  two  constructions,  one  of 
which  would  render  it  Inoperative,  and  the 
other  give  effect  to  it,  the  duty  of  the  court 
is  to  adopt  the  latter  construction.  30  Enc^ 
of  Law  (2d  Ed.)  667.  and  cases  cited  in  note. 
In  Den  v.  Crawford,  8  N.  J.  Law,  97,  Ewing, 
C.  J.,  in  giving  the  opinion  of  the  court 
said:  "It  is  only  when  a -reasonable  con- 
struction and  the  discovery  of  the  intent  of 
the  testator  are  utterly  hopeless  that  all  ef- 
fect should  be  denied  to  a  will."  The  lapse 
here  was  not  in  the  residuary  clause;  and 
it  is  held  that,  where  the  lapse  is  not  In  the 
residuary  clause,  lapsed  gifts  of  both  person- 
al property  and  real  estate  pass  under  that 
clause.  Remsen  on  Wills,  221,  and  cases  there 
cited.  In  Mann  v.  Hyde,  71  Mich.  278,  39  N. 
W.  78,  It  is  said:  "The  law  In  regard  to  lapsed 
legacies  of  personalty  has  always  treated 
them  as  part  of  the  general  body  of  the  es- 
tate, so  that  they  pass  to  the  residuary  leg- 
atees." We  think  that  the  testatrix  Intend- 
ed that  the  property,  upon  the  death  of  Em- 
ily and  Esther,  should  go  to  her  nearest  of 
kin. 

3.  This  brings  us  to  the  question:  Who 
were  the  nearest  of  kin?  In  the  absence  of 
a  contrary  intent,  a  gift  to  next  of  kin  is 
a  gift  to  the  nearest  of  kin  in  the  strictest 
sense,  excluding  persons  who  under  the  stat- 
ute of  distribution  would  be  entitled  to  take 
by  representation.  Thus  a  brother  or  Bister 
would  take  to  the  exclusion  of  the  children 
of  a  deceased  brother  or  sister.    Remsen  on 
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WUls,  101;  Jarman  on  WUls  (6th  Bd.)  958; 
Unda:hUl  <m.  Wilis,  {  626;  Bood  on  Wills, 
S  456. 

The  term  "nearest  of  kin,"  In  the  will,  sig- 
nifies those  who  stand  In  the  nearest  rela- 
tionshlp  to  the  Intestate  according  to  the 
rules  of  the  civil  law  for  computing  d^rees 
of  kinship.  In  this  wlU  there  are  no  words 
suggesting  that  any  one  Is  to  take  by  the 
right  of  representation.  But  that  idea  is 
excluded  by  the  words  employed:  "It  shall 
then  be  divided  among  the  nearest  of  kin." 
They  were  the  brother,  Walter  C!oe,  and  the 
sister,  Ursula  OllfiUin,  surviving  at  the 
death  of  the  testatrix.  Van  Cleve  v.  Van 
Possen,  73  Mich.  842,  41  N.  W.  258.  The 
death  of  the  person  whose  next  of  kin  is 
mentioned  determines  the  membership  of  the 
class.  "Thus,  if  the  gift  be  to  A.  for  life, 
and  after  his  decease  the  next  of  kin  of  the 
testator,  the  persons  to  take  as  next  of  kin 
are  to  be  ascertained  at  the  death  of  the 
testator,  and  not  at  the  death  of  A."  Haw- 
kins on  Wills  (2d  Am.  Ed.)  99,  100;  Minot 
y.  Harris,  132  Mass.  528;  Letchworth's  Ap- 
peal, 30  Pa.  175;  Welsh  v.  Orater,  82  N.  J. 
Ea.  1T7;  Remsen  on  Wills,  102.  A  will 
speaks  from  the  death  of  the  testator,  and 
the  estate  vests  at  that  time,  unless  the  will 
contains  some  provision  to  the  contrary. 
Rood  v.  Hovey,  60  Mich.  396,  16  N.  W.  625 ; 
Hibler  v.  Hibler,  104  Mich.  274r-281,  62  N. 
W.  361. 

We  conclude  therefore,  as  did  the  court 
below,  that  the  property  under  the  will  in 
question  should  be  divided  between  the  de- 
fendant Walter  Coe  and  the  heirs  of  Ursula 
qilfillin;  the  said  Walter  (Toe  taking  one- 
half,  and  the  said  heirs  one-half  thereof. 

The  decree  of  the  circuit  court  Is  aflBrmed, 
but  without  costs. 


FARLIN  et  al.  v.  SANBORN. 
(Supreme  C!ourt  of  Michigan.     June  6,  1910.) 

1.  Wills  (S  616*)  —  Constbuction  —  Estate 
Conveyed. 

A  will  to  testator's  widow,  with  power  to 
use  and  dispose  of  the  property  for  her  use  and 
comfort  as  she  deemed  best  and  to  convey  any 
land  that  testator  might  convey  with  remain- 
der to  testator's  heirs,  gave  the  widow  a  life 
estate  with  a  vested  remainder  over  to  testator's 
heirs. 

[BM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  1418-1430;    Dec  Dig.  {  616.*] 

2.  Wiixs  (§  616*)— CoNBTBUcnoN— Power  or 
LiFK  Tenant. 

*A  power  in  a  life  tenant  to  use  and  dispose 
of  the  property  for  her  support  and  comfort  did 
not  empower  her  to  dispose  of  the  property  by 
gift  inter  vivos  or  by  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Dec. 
Dig.  i  616.*] 

3.  JCDOHENT    (g    736*)  —  Conci.t;sivene8s — 
CoNSTBucnoN  or  WlIX. 

An  order  of  the  probate  court  approving  a 
disposition  of  property  by  an  executrix  did  not 


condnde  a  subsequent,  bill  for  a  construction 
of  the  will  as  to  the  estate  granted. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  {  736.*] 

Appeal  from  Circuit  Court,  Wayne  0>nnty, 
in  Chancery ;  Gteorge  S.  Hoemer,  Judge. 

Bill  by  James  A.  Farlln  and  others  against 
Nancy  M.  Sanborn.  From  a  decree  dismissing 
bill,  complainants  appeal.  Reversed  and  re- 
manded. 

Argued  before  OSTRANDEB,  HOOKER, 
MOORE,  BLAIB,  and  STONE,  JJ. 

Guy  A.  Miller  and  Lucking,  Emmons  & 
Helfman  (Alex  J.  Oroesbeck,  of  counsel),  for 
appellants.  H.  M.  &  D.  B.  Duffleld,  for  ap- 
X>ellee. 

STONB^  J.  Complainants  are  all  the  liv- 
ing heirs  of  (Tharles  D.  Farlln,  deceased,  and 
filed  their  bill  in  this  cause  to  obtain  a  con- 
struction of  the  will  of  said  Charles  D.  Farlln, 
to  set  aside  certain  transfers  of  property 
made  by  the  widow,  Sarah  M.  Farlln,  to  the 
defendant,  and  to  secure  an  accounting  of 
the  property  of  the  estate  of  said  Charles  D. 
Farlln  that  came  to  the  possession  of,  and 
was  enjoyed  by,  said  Sarah  M.  Farlln  during 
her  lifetime.  The  defendant  is  the  executrix 
and  devisee  undw  the  will  of  said. Sarah  M. 
Farlln,  and  is  the  niece  of  Mrs.  Farlln. 
From  a  decree  dismissing  the  bill  of  com- 
plaint, the  complainants  have  appealed. 

So  far  as  material  to  the  issues  in  this 
case,  the  said  will  of  Charles  D.  Farlln,  de- 
ceased, reads  as  follows: 

"First  I  do  hereby  will,  devise  and  be- 
queath all  and  singular  the  estate  of  which  I 
may  die  seised,  real,  personal  and  mixed,  to 
my  wife  Sarah  M.  Farlln  for  and  during  her 
natural  life,  with  fall  power  and  authority 
to  use  and  dispose  of  the  same  for  her  use, 
support  and  comfort,  as  to  her  shall  seem 
best  Also  with  full  power  and  authority  to 
sell  and  convey  all  or  any  of  the  real  estate, 
of  which  I  shall  die  seised,  at  her  own  option 
as  fully  as  I  myself  could  do. 

"Secondly.  Upon  the  death  of  my  said 
wife  Sarah  M.  Farlln,  I  do  hereby  give,  de- 
vise and  t>equeath  all  the  property  that  may 
be  remaining  of  my  estate,  whether  real,  per- 
sonal or  mixed,  to  my  heirs  living  at  my  de- 
cease. 

"Thirdly.  I  hereby  constitute  and  appoint 
Sarah  M.  Farlln  the  executrix  of  this  my 
last  will  and  testament,  with  fall  power  as 
such  executrix  to  sell  and  convey  any  of  the 
real  estate  of  which  I  may  die  seised." 

The  above  will  was  executed  June  1,  1867. 
Charles  D.  Farlln,  a  resident  of  Detroit,  died 
in  1884.  The  will  was  admitted  to  probate 
in  Wayne  county  upon  the  petition  of  Mrs. 
Farlln.  At  the  time  of  the  execution  of  the 
said  win,  Mrs.  Farlln  was  47  years  of  age. 
She  died  in  1908  at  the  age  of  88  years. 
There  were  no  children. 
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Complainants'  position  and  contentions  are 
as  follows :  (1)  That  the  will  of  Qiarles  D. 
Farlin  created  a  life  estate  In  Sarah  M. 
Farlln,  with  a  vested  remainder  over  to  his 
heirs  living  at  the  time  of  his  decease.  (2) 
That  under  the  will  the  life  tenant  had  the 
following  rights:  (a)  To  use  the  property; 
(b)  to  dispose  of  It — both  rights  being  for  her 
use,  support,  and  comfort  only.  That  she 
had  no  right  to  give  away  the  property,  ei- 
ther by  gift  inter  tIvos,  or  by  testamentary 
disposition,  and  In  that  manner  defeat  the 
will  of  the  testator.  (3)  That  the  property 
in  the  possession  of  Sarah  M.  Farlln  at  her 
decease  being  now  In  the  possession  of  the 
defendant  as  her  executrix,  complainants  are 
now  entitled  to  an  accounting  with  respect 
to  the  property  derived  from  the  estate  of 
Charles  D.  Farlin. 

As  we  understand  the  position  of  the  de- 
fendant. It  Is:  (1)  That  the  decree  dismiss- 
ing the  bill  should  be  affirmed:  (a)  Because 
an  absolute  estate  was  devised  to  the  wife; 
that  an  estate  In  words  for  life,  but  coupled 
with  an  unlimited  power  of  disposition,  cre- 
ates an  estate  In  fee.  (b)  That  the  probate 
court  having  Jurisdiction  to  construe  wills, 
and  the  widow  expressly  asserting  from  the 
beginning  that  she  was  the  sole  legatee,  the 
order  of  the  court  discharging  her,  and  can- 
celing her  bond,  could  only  have  been  made 
upon  a  construction  of  the  will  favorable  to 
her  contention,  which  construction,  at  the 
end  of  10  years,  it  is  too  late  to  question. 
(2)  If  the  power  of  disposition  shall  be  con- 
strued as  limited,  then  no  complaint  can  be 
made  of  the  widow's  disposition,  since  it  has 
been  in  accordance  with  her  own  sound  Judg- 
ment and  discretion  for  ber  use  and  comfort, 
as  to  her  seemed  best  (3)  That  if  an  ac- 
counting should  be  ordered,  It  should  not 
antedate  the  discharge  of  the  executrix  in 
1903,  since  at  that  time  she  showed  to  the 
probate  court,  and  obtained  Its  approval  of, 
such  dispositions  as  she  had  theretofore 
made,  which  cannot  now  be  reopened. 

It  should  be  stated  that  the  defendant  has 
been  appointed  executrix  of  the  will  of  Sarah 
M.  Farlln,  and  claims  by  virtue  of  the  be- 
quests therein  contained  to  be  the  absolute 
owner  of  the  entire  estate,  whether  derived 
from  the  estate  of  Charles  D.  Farlin,  de- 
ceased, or  from  the  separate  property  of  Mrs. 
Farlin.  It  also  appears  that  on  December 
21,  1893,  Sarah  M.  Farlin  filed  her  petition 
in  the  probate  court,  in  the  matter  of  the  es- 
tate of  Charles  D.  Farlin,  deceased,  repre- 
senting that  she  was  executrix ;  that  all  the 
proceedings  required  by  law  for  the  exam- 
ination and  allowance  of  all  claims  against 
said  deceased,  and  for  the  proper  adminis- 
tration and  settlement  of  said  estate,  bad 
been  taken;  that  oil  the  debts,  funeral 
charges,  and  expenses  of  administration  had 
been  fully  paid;  that  she  was  the  sole  dev- 
isee under  the  last  will  and  testament  of 
deceased. 


The  petition  iwayed  that  a  day  be  fixed  for 
hearing  the  petition,  and  due  notice  thereof 
givoi  to  all  persons  interested,  as  the  court 
should  direct,  and  that  such  residue  of  said  es- 
tate might  be,  by  the  decree  of  said  court,  duly 
assigned  and  set  over  to  her,  and  that  said 
estate  be  closed  and  petitioner's  bond  as  ex- 
ecutrix canceled.  Attached  to  said  petition 
was  a  paper  writing  purpoi-ting  to  be  a  par- 
tial inventory  of  estate  of  Charles  D.  Farlln, 
showing  part  undisposed  of  by  Sarah  M. 
Farlin,  executrix.  Notice  of  hearing  on  said 
petition  was  published  for  three  weeks  In  the 
Detroit  Free  Press.  No  other  notice  thereof 
was  given.  The  said  petition  Is  Indorsed  as 
follows:  "No.  11,907.  State  of  Michigan. 
The  Probate  Court  for  the  County  of  Wayne. 
Estate  of  Charles  D.  Farlln,  deceased.  Pe- 
tition to  close  estate.  Filed  December  21, 
1893.  Morse  Robnert,  Deputy  Register  of 
Probate.  Examined  and  allowed  as  stated. 
Executrix  discharged  and  her  bond  canceled. 
January  23,  1894.  Edgar  O.  Durfee,  Judge 
of  Probate.  Recorded  Liber  190,  page  603." 
No  other  or  further  entry  appears  to  have 
been  made  In  said  estate  In  the  probate  court. 

1.  Referring  to  the  first  question  raised 
In  this  case,  counsel  for  defendant  have  well 
said  that  there  are  two  lines  of  authorities 
to  be  found  in  our  reports  which,  on  a  super- 
ficial examination,  seem  to  reach  opposite 
conclusions  on  the  same  facts.  A  careful 
analysis  of  the  cases,  however,  discloses  a 
clear  line  of  distinction.  After  a  careful  ex- 
amination of  our  decisions,  we  are  of  opinion 
that  the  will  of  Charles  D.  Farlln  here  under 
consideration  created  a  life  estate  in  Sarah 
M.  Farlln,  with  a  vested  remainder  over  to 
his  heirs  living  at  the  time  of  his  decease. 
In  our  opinion  the  case  is  ruled  by  the  follow- 
ing cases  In  this  court:  Glover  y.  Reld,  80 
MI«h.  228,  45  N.  W.  91 ;  Gadd  v.  Stoner,  113 
Mich.  689,  71  N.  W.  1111 ;  Jones  v.  Deming, 
91  Mich.  481,  51  N.  W.  1119 ;  In  re  Mallary's 
Estate,  127  Mich.  119,  86  N.  W.  541,  89  N.  W. 
348 ;  Defreese  v.  Lake,  109  Mich.  416,  67  N. 
W.  605,  32  L.  R.  A.  744,  68  Am.  St  Rep.  584; 
Hull  V.  Hull,  122  Mich.  338,  81  N.  W.  89. 
Many  other  cases  might  be  cited  to  the  same 
effect  We  leave  this  branch  of  the  case  by 
quoting  the  following  language  of  Chancellor 
Kent,  In  Jackson  v.  Robins,  16  Johns.  (N.  T.) 
588:  "We  may  lay  It  down  as  an  incontro- 
vertible rule  that  where  an  estate  Is  given  to 
a  person  generally  or  indefinitely,  with  a 
power  of  disposition.  It  carries  a  fee.  The 
only  exception  to  the  rule  is  where  the  tes- 
tator gives  to  the  first  taker  an  estate  for 
life  only,  by  certain  and  express  words,  and 
annexes  to  It  a  power  of  disposal.  In  that 
particular  and  special  case  the  devisee  for 
life  will  not  take  an  estate  in  fee,  notwith- 
standing the  distinct  and  naked  gift  of  a 
power  of  disposition  of  the  reversion."  With 
this  doctrine  in  mind,  we  think  that  Jones  v. 
Jones  25  Mich.  401,  Dills  v.  La  Tour,  136 
Mich.  243,  98  N.  W.  1004,  and  kindred  cases. 
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are  readily  distinguishable  from  tiie  case  at 
bar. 

2.  Under  the  will  of  her  husband,  Mrs. 
Farlln,  as  life  tenant,  had  the  right  to  nse 
and  dispose  of  the  property  for  her  use,  sup- 
port, and  comfort  This  did  not  give  her  a 
right  to  give  away  the  property,  either  by 
gift  inter  tItos  or  by  testamentary  disposi- 
tion, and  in  that  manner  defeat  the  will  of 
the  testator.  The  right  to  convey  and  dis- 
pose of  was  for  a  specific  purpose,  to  wit,  for 
her  use,  support,  and  comfort  Glover  v. 
Reid,  supra.  It  was  said  by  Justice  Mont- 
gomery, In  6add  t.  Stoner,  supra:  "In  the 
same  connection  It  is  said  that  there  is  no 
limitation  on  the  power  of  sale.  But  If  the 
estate  vested  in  her  is  less  than  a  fee,  cer- 
tainly the  limitation  of  good  faith  will  be 
affixed  by  law." 

3.  Was  the  action  of  the  probate  court  in 
1893-94  res  Judicata  upon  the  subject  of  ei- 
ther the  construction  of  the  will,  or  the  as- 
signment of  the  estate?  We  think  not  The 
court  made  no  order  upon  either  subject 
It  will  be  noticed  that  in  Glover  v.  Reld, 
supra,  the  order  or  decree  of  the  probate 
court  was  explicit:  "And  turn  the  same  over 
to  her  as  legatee  and  absolute  owner  there- 
of." Such  was  not  even  the  prayer  of  the  pe- 
tition of  Mrs.  Farlln.  She  simply  prayed 
that  the  residue  of  the  estate  be  duly  assign- 
ed and  set  over  to  her.  This  might  well  have 
been  done,  for  she.  In  any  view  of  the  matter, 
was  entitled  to  it  during  her  life.  But  even 
that  order  was  not  made.  We  think  that.  If 
anything  can  be  gathered  from  the  action  of 
the  probate  court,  it  is  that  it  refrained  from 
any  attempted  construction  of  the  wllL  Nei- 
ther was  there  any  such  settlement  of  the 
account  and  administration  of  the  executrix 
as  would  preclude  inquiry  Into  the  manpo: 
of  the  disposition  of  the  property  of  the  estate 
of  Charles  D.  Farlln,  deceased.  The  record 
falls  to  show  that  any  statement  or  account 
of  the  disposition  of  the  property  was  before 
the  probate  court  At  most  there  was  simply 
a  statement  showing  the  residue  of  the  es- 
tate then  undisposed  of.  How  the  property 
had  been  disposed  of  did  not  appear.  We 
are  of  the  opinion,  from  this  record,  that  the 
action  of  the  probate  court  was  not  res 
Judicata,   upon  any  question  here  Involved. 

The  decree  of  the  court  below  must  be  re- 
versed. 

We  agree  with  the  contention  of  defend- 
ant's counsel  that  the  case  should  be  re- 
manded to  the  circuit  court  for  an  account- 
ing. Not  only  does  the  record  fall  to  show  a 
proper  basis  for  an  accounting,  but  we  think 
that  the  statement  of  complainants'  counsel 
on  the  hearing  below  Justified  defendant  In 
not  then  going  Into  an  accounting.  The  case 
will  be  remanded,  accordingly.  The  com- 
plainants will  recover  their  costs  in  this 
court 


PEOPLE  T.  LIBSKA. 
(Sapreme  Court  of  Michigan.     June  9,  1910.) 

1.  Homicide    (J    340*)— Appeai,  —  Qukbtiokb 
'    Reviewable — Imuatebiai.  Qttkstiors. 

WheM  one  charged  with  assault  with  in- 
tent to  murder  was  convicted  of  assault  with  in- 
tent to  do  great  bodily  harm,  rulings  and  in- 
stmctiona  on  assault  with  intent  to  murder 
would  not  be  reviewed  In  the  Supreme  Court 
because  immateriaU 

[Bd.  Note.^Por  other  cases,  see  Homicide, 
Cent.  EHg.  i  720;    Dec.  Dig.  §  340.»J 

2.  CRnaNAL  LiAW   (|  720*)— Triai^Mwoon- 
DUCT  or  Prosecutino  AiroaNET. 

It  is  reversible  error  for  the  prosecuting  at- 
torney to  make  an  unwarranted  attack  on  ac- 
cuseds witnesses  calculated  to  arouse  in  the 
jury  an  unjust  suspicion  of  their  character  and 
truthfulness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.   {{  1670,  1871;    Dec.   Dig.  f 

8.  CKntiNAL  Law  (8  1171*)— Appeai^-Hamc- 
uEss  EsBoa— Misconduct  of  PsosEcuTiNa 

Attobnet. 

Where  accused  relied  on  an  alibi,  questions 
on  the  cross-examination  of  a  witness  in  sup- 
port of  the  alibi  as  to  the  conduct  of  a  brother- 
in-law  on  a  trial  of  accused  for  another  offense, 
asked  with  a  view  of  prejudicing  the  witness 
before  the  jury  after  she  had  stated  that  she 
knew  nothing  about  it  and  questions  on  the 
cross-examination  of  witnesses  in  support  of 
the  alibi  whether  they  had  testified  for  accused 
on  a  trial  for  another  offense  and  had  attempted 
to  establish  an  alibi  which  bad  been  rejected 
by  the  jury  finding  accused  guilty,  were  preju- 
dicial to  tne  rights  of  accused,  necessitating  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  (  1171,*] 

Brror  to  Recorder's  Court  of  Detroit;  Wil- 
liam F.  Connelly,  Judge. 

Frank  Lleska  was  convicted  of  assault  with 
Intent  to  do  great  bodily  harm,  and  he 
brings  error.  Reversed,  and  new  trial  oi> 
dered. 

Argued  before  OSTRANDBR,  G.  J.,  and 
HOOKBR,  MOORE,"  BLAIR,  and  STONE,  JJ. 

Edward  S.  Grece,  for  appellant  John  E. 
Bird,  Atty.  Gen.,  and  Philip  Van  ZUe,  Pros. 
Atty.,  for  the  People. 

STONE,  J.  The  resiibndent  was  charged  in 
the  court  below  with  the  crime  of  assault  with 
intent  to  kill  and  murder  one  Frank  Wilkin- 
son, in  the  city  of  Detroit,  on  September  26, 
1908.  He  was  convicted  of  an  assault  with 
intent  to  do  great  bodily  harin,  less  than  the 
crime  of  murder,  and  was  sentenced  to  the 
Marquette  prison.  Frank  Wilkinson  was  a 
member  of  the  metropolitan  police,  and  nu 
officer  of  the  detective  department  For 
some  time  before  the  said  26th  day  of  Sep- 
tember there  had  been  repeated  burglaries, 
especially  In  the  western  portion  of  the  city, 
where  this  alleged  crime  occurred.  The  said 
Frank  Wilkinson  testified  that  the  respond- 
ent was  well  known  to  him  and  to  the  police 
of  the  city  as  a  crlmlnaL     Respondent  had 


•For  otber  eaSM  see  lain*  topic  and  lecUon  NUMBER  In  Dee.  *  Am.  Dlgi.  UOT  to  data,  *  Reportsr  Indexes 
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often  been  arrested,  and  some  two  or  three 
years  before  this  occurrence  bad  returned  to 
the  city  of  Detroit,  after  eerring  a  sentence 
in  the  state  prison  for  robbery,  which  facts 
were  well  known  to  said  Wilkinson.  On  this 
particular  day  Wilkinson  was  going  home  for 
dinner,  and  was  in  a  Fourteenth  street  car. 
He  testified  that  when  in  the  vicinity  of  Mag- 
nolia and  Linden  streets.  In  the  western  part 
of  the  city,  about  11:45  a.  m.,  be  saw  respond- 
ent, in  between  two  houses  on  the  west  side 
of  Fourteenth  street,  and  that  he  appeared  to 
be  looking  the  houses  over;  that  knowing 
that  the  respondent  did  not  live  in  that  part 
of  the  city,  and  thinking  his  action  suspicious, 
Wilkinson  got  off  the  car  and  went  back  to 
investigate.  Speaking  of  respondent,  Wilkin- 
son testified:  "He  came  along  toward  me 
and  had  his  head  turned  as  though  he  was 
trying  to  avoid  me.  He  suddenly  turned 
around,  and  he  says,  'Hello,'  and  extended 
his  hand.  I  shook  hands  with  him,  and  I 
says,  'What  are  you  doing  around  here?'  He 
said,  'I  am  looking  for  some  one.'  He  men- 
tioned the  name.  I  cannot  remember  the 
name  lust  now.  As  he  spoke  something 
clicked  In  his  pocket  somewhere,  a  sort  of 
metallic  sound,  I  could  not  say  what  it  was. 
I  looked  down  at  the  left-hand  pocket  of  his 
sack  coat,  and  it  was  protruding,  and  I  ran 
my  hand  in  there  expecting  to  get  hold  of  a 
gun,  and  instead  of  that  I  got  hold  of  some 
keys,  and  a  pair  of  nippers,  and  a  wire,  prob- 
ably 15  inches  long,  and  pulled  them  out  of 
bis  pocket.  I  Just  had  a  glance  at  them,  and 
he  swung  back  on  his  right  side— he  was  fac- 
ing me.  I  reached  for  my  cuffs  then,  I  ex- 
pected there  was  going  to  be  trouble.  I  had 
the  things  which  I  had  taken  from  him  in  my 
left  hand,  and  I  pulled  out  my  cuffs  on  the 
right  side  where  I  always  carried  them.  As  I 
pulled  my  cuffs  out  I  saw  tbe  flare  of  the 
barrel  of  the  gun,  and  I  was  shot;  the  bullet 
went  In  right  by  the  side  of  my  moustache, 
went  through  my  mouth  and  was  cut  out 
back  of  my  ear.  I  was  stunned  for  awbU& 
I  couldn't  say  how  long,  a  second  or  two  at 
least.  I  recovered  myself  and  staggered  for 
awhile  and  fell  don-n.  There  was  a  gentle- 
man ran  to  my  assistance.  It  was  Mr.  Hart- 
wig.  It  was  tbe  respondent  who  shot  me,  I 
have  not  the  least  doubt  of  It."  Wilkinson 
further  testified  that  he  was  going  to  arrest 
the  defendant  on  suspicion  of  his  committing 
some  of  the  burglaries  that  had  been  commit- 
ted in  that  part  of  the  city  recently.  He  tes- 
tified that  the  fact  that  respondent  had  been 
found  between  the  two  houses  created  in  the 
witness'  mind  a  suspicion  that  he  was  about 
to  commit  a  crime.  Further  than  has  been 
stated,  it  appears  that  up  to  the  time  Wil- 
kinson was  shot  nothing  had  been  done  to- 
ward making  an  arrest  there.  He  further 
testified  that  it  was  his  intention  to  take  the 
respondent  to  police  headquarters.  There 
were  many  exceptions  to  the  introduction  of 
evidence,  the  charge  of  tbe  court  and  refusals 
to  charge  as  requested,  and  error  has  been  as- 


signed by  respondent  upon  these  exceptions. 

Many  of  the  questions  and  much  of  the 
argument  of  defendant's  counsel  relate  to  al- 
leged errors  in  the  rulings  and  charge,  as  to 
the  crime  of  assault  with  intent  to  murder, 
and  the  rules  of  law  applicable  to  such 
charge.  As  the  defendant  was  convicted  of 
the  lesser  offense  of  assault  with  Intent  to  do 
great  bodily  harm — less  than  the  crime  of 
murder — these  questions  and  rulings  become 
unimportant. 

The  respondent  claimed  upon  the  trial  that 
he  was  not  the  person  who  shot  Wilkinson; 
that  It  was  a  case  of  mistaken  identity. 
Tending  to  support  his  own  testimony  numer- 
ous witnesses  in  his  behalf  were  examined, 
whose  testimony  tended  to  show  an  alibi. 
It  was  the  claim  of  these  witnesses  that  he 
was  at  his  mother's  to  dinner  on  the  day  in 
question,  and  was  seen  in  tbe  vicinity  of  his 
mother's  house  at  about  the  hour  of  12 
o'clock  noon,  and  that  it  was  impossible  for 
him  to  have  shot  Wilkinson.  It  is  the  claim 
of  the  respondent  that  this  was  a  bona  fide 
defense,  and  that  he  and  bis  witnesses  were 
not  fairly  treated  by  the  attorney  represent- 
ing the  people  upon  this  question  of  an  alibi 
In  the  trial  of  the  case,  and  that  the  court 
permitted  a  line  of  cross-examination  of  the 
respondent  and  his  witnesses  upon  that 
branch  of  the  case  which  was  unfair  and 
prejudicial,  all  of  which  was  duly  excepted 
to  by  respondent's  counsel;  that  the  prose- 
cuting attorney  in  the  course  of  such  examina- 
tion made  numerous  insinuations  as  to  the 
truthfulness  of  the  testimony  of  respondent's 
witnesses,  and  that  the  court  permitted  the 
same,  over  tbe  objection  of  respondent's  coun- 
sel. 

Mary  Dombrowski  gave  evidence  tending  to 
show  that  the  respondent  was  seen  by  her  In 
the  vicinity  of  his  mother's  house  a  little 
before  12  o'clock,  and  when  the  whistles' 
blew  for  noon.  On  cross-examination  of  this 
witness  the  following  occurred,  relating  to 
her  brother-in-law,  who  was  not  a  witness  in 
this  case:  "Q.  Do  you  know  whether,  or  not 
your  brother-in-law,  Peter  Dombrowski,  was  a 
witness  to  Frank  Lteska's  alibi  when  he  was 
tried  for  robbery  in  the  circuit  court?"  To 
which  question  defendant's  counsel  objected 
for  the  reason  that  it  was  incompetent.  Irrel- 
evant and  immaterial.  The  court  overruled 
the  objection,  and  counsel  for  defendant  ex- 
cepted to  such  ruling.  "A.  I  am  only  seven 
years  married,  and  I  can't  know.  I  don't 
know  anything  about  that.  Q.  Do  you  know 
that  he  went  into  the  circuit  court  before 
Judge  Donovan  when  Frank  Lieska  was  be- 
ing tried  for  robbery  and  swore  then  to  an 
alibi,  as  you  are  swearing  now?"  To  which 
question  defendant's  counsel  objected  as  in- 
competent, irrelevant,  and  Immaterial.  The 
court  overruled  the  objection,  and  counsel 
for  defendant  excepted  to  such  ruling.  "A. 
I  know  nothing  about  my  brother-in-law  or 
Frank    Lieska." 

Elizabeth  Lieska,  the  mother  of  respondent. 
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a  woman  68  years  old,  testified  in  tlie  case 
that  respondent  was  at  her  house  on  the  day 
in  question,  at  about  half  past  12  o'clock.  On 
cross-examination  she  was  asked  the  follow- 
ing questions  by  the  public  prosecutor:  "Q. 
Do  you  recollect  the  time  when  your  son  was 
sent  to  prison?  A.  Yes,  sir.  Q.  Xou  were 
a  witness  In  that  case  for  your  son,  weren't 
yon?  A.  I  think  I  was  there,  but  I  was  not 
a  witness.  Q.  Don't  you  recollect  that  you 
were  a  witness  and  that  the  defense  was  an 
alibi,  and  yon  swore  to  an  alibi  in  that  case, 
too?"  To  which  question  counsel  objected  on 
the  ground  of  its  being  incompetent  and  im- 
material. The  court  overruled  the  objection, 
and  defendant's  counsel  excepted  to  the  rul- 
ing of  the  court.  "A.  Yes,  sir;  I  think  then 
was  the  time,  I  had  forgotten  it,  but  I  think 
I  was  a  witness  there,  too.  Q.  You  claimed 
then  tliat  your  son  could  not  have  t>een  on 
the  scene  of  the  crime  when  it  was  claimed 
that  it  took  place?"  Objection  by  defendant's 
counsel.  Objection  overruled  and  excepted  to. 
"A.  I  don't  know  whether  I  did  or  not,  I  can- 
not know  that  Q.  And  in  the  other  trial 
over  in  the  circuit  court  you  swore  that  he 
was  at  your  place  at  the  time  the  crime  was 
committed,  didn't  you?"  To  which  question 
defendant's  counsel  objected  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  Im- 
material. Objection  overruled  and  excep- 
tion taken.  "A.  I  tiave  forgotten  altogether. 
1  cannot  remember  that  any  more." 

John  Lieska,  a  brother  of  respondent,  was 
sworn,  and  testified  that  he  ate  dinner  with 
respondent  at  their  mother's  on  the  day  In 
question.'  On  cross-examination  the  witness 
testified,  in  answer  to  a  question  from  the 
public  prosecutor,  as  follows:  "I  remember 
when  Frank  Lieska  was  being  tried  for  rob- 
l>ery  over  in  the  circuit  court  some  years  ago. 
I  was  a  witness  in  that  case.  Q.  You  claim- 
ed in  that  case  when  you  were  sworn  on  the 
stand  that  your  brother  was  not  at  the  place 
where  the  crime  was  alleged  to  have  been 
committed  at  the  time  it  was  committed, 
didn't  you?"  Objected  to  by  defendant's 
counsel  on  the  ground  that  it  was  incompe- 
tent, irrelevant,  and  immaterial.  The  court 
overruled  the  objection  and  exception  was 
taken.  "A.  I  did  not  answer  that  at  all.  Q. 
You  did  not  answer?  A.  No;  I  was  not 
there.  Q.  But  you  testified  your  brother  was 
at  some  other  place  at  that  hour.  A.  I  did 
not.  Q.  At  that  trial  of  your  brother's?  A. 
No;  I  did  not.  Q.  Yoa  were  a  witness  in 
his  betialf  at  that  trial?  A.  I  was.  Q.  You 
know  that  his  defense  in  that  case  was  that 
be  was  not  at  the  place  they  claimed  be  was, 
don't  you?"  Objected  to.  Objection  over- 
ruled and  exception  taken.  "Q.  Don't  you 
know  that  was  his  defense  in  that  robbery 
case?  What  was  the  defense  in  that  case? 
A.  I  don't  Imow.  Q.  You  don't  know  what 
you  swore  to  in  that  case?  A.  Yes,  I  do. 
Q.  Didn't  you  swear  you  had  seen  Frank  on 
tliat  day  it  was  claimed  the  crime  had  been 
committed,  on  that  other  trial?    A.  I  did  not 


say  timt  in  court  Q.  You  are  sure  of  that? 
A.  Yes,  sir.  Q.  If  the  records  show  that, 
they  are  not  true?  A.  The  record  cannot 
show  it.  If  you  want  me  to  tell  you  what 
I  swore —  Q.  Just  answer  my  question ;  we 
have  got  the  record,  you  don't  need  to  worry 
about  that,  the  same  alibi  witnesses  you  got 
here.  Mr.  Orece:  I  object  to  that  statement 
The  Court:  Strike  it  out  Mr.  Grece:  I 
submit  these  statements  are  Improper,  and 
the  prosecuting  attorney  ought  to  be  repri- 
manded for  making  those  statements.  The 
Court:  The  doty  of  counsel  is  to  ask  ques- 
tions and  not  to  make  remarks.  Mr.  Grece: 
I  take  exception  to  the  remark  made  by  the 
prosecuting  attorney.  Q.  Rose  Lieska  is  your 
wife?  A.  Yes,  sir.  Q.  She  was  a  witness 
when  Frank  Lieska  was  tried  before  and  con- 
victed in  the  circuit  court?  A.  I  guess  she 
was.  Q.  Is  there  any  doubt  about  it?  A. 
We  wasn't  there  for  him;  we  were  there  for 
Cicora,  the  man  that  lived  in  the  same  house 
with  me.  Q.  You  were  a  witness  for  your 
brother?  A.  That  was  some  time  ago.  Q. 
They  were  all  tried  together?  A.  Yes,  sir. 
Q.  They  were  all  convicted?  A.  I  don't 
know.  Two  stayed  to  home  and  one  went  to 
prison.  Q.  You  claimed  your  brother  was 
not  there;  th/ey  were  all  convicted?"  Object- 
ed to  as  irrelevant  and  Incompetent  and  thac 
the  record  is  the  best  evidence.  Objection 
overruled,  and  exception  taken.  "A.  Two  of 
them  stayed  at  home  and  one  went  to  prison. 
Q.  They  were  all  three  found  guilty?  A.  I 
don't  know.  If  there  were  three  found  guilty 
there  would  have  been  three  sent  up. 
•  ♦  •  Q.  Don't  you  know  that  the  claiui 
of  yonr  brother  in  that  case  was  an  alibi ; 
in  other  words,  he  was  not  there  when  the 
crime  was  committed?"  Objected  to.  Ob- 
jection overruled  and  exception.  "A.  I  don't 
know  what  an  alibi  means." 

Upon  cross-examination  of  respondent  the 
following  occurred:  "Q.  And  every  time  you 
have  been  tried  for  any  cause  your  defense 
has  been  an  alibi?  A.  I  tried  to  prove  my 
innocence,  yes,  sir,  every  time.  Q.  But  in 
spite  of  the  manufactured  evidence  and  the 
eleven  witnesses  you  brought  to  prove  your 
alibi  for  the  robbery  you  were  convicted, 
that  is  true,  is  it  not?  A.  I  was  convicted — 
Q.  You  had  eleven  witnesses  to  swear  to  the 
alibi  in  that  case?"  Objected  to.  Objection 
overruled  and  exception  taken.  "A.  I  don't 
remember,  there  were  three  men  tried  to- 
gether." 

We  are  compelled  to  say  that,  from  these 
excerpts  from  the  testimony.  It  appears  that 
the  course  pursued  by  the  prosecuting  attor- 
ney, and  permitted  by  the  court,  was  highly 
improper  and  prejudicial  to  the  rights  of  the 
respondent  The  questions  asked  Mary  Dom- 
browski  as  to  the  conduct  of  her  brother-in- 
law,  Peter,  after  she  had  answered  that  she 
knew  nothing  about  it,  indicate  an  attempt 
on  the  part  of  the  prosecuting  attorney  to 
prejudice  the  witness  before  the  Jury.  Not 
only  was  this  irrelevant  and  immaterial  and 
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foreign  to  tbe  case,  bnt  It  was  highly  im- 
proper. It  has  been  repeatedly  held  by  this 
coart  that,  especially  where  it  appears  that 
the  respondent  Is  unpopular  In  the  commuAl- 
ty  where  his  trial  is  had,  tbe  prosecuting  at- 
torney and  trial  judge  are  under  especial  re- 
sponsibility to  conduct  his  trial  with  fairness 
and  impartiality;  and  that  It  is  reversible 
error  for  the  prosecuting  attorney  to  make 
unwarranted  attacks  upon  respondent's  wit- 
nesses calculated  to  arouse  in  the  jury  an  un- 
just suspicion  of  their  character  and  truth- 
fulness. Rickabus  y.  Oott,  61  Mich.  227,  16 
N.  W.  384;  People  v.  Blelfns,  69  Mich.  576, 
26  N.  W.  771;  Sullivan  t.  Deiter,  86  Mich. 
404,  40  N.  W.  261 ;  People  v.  Cahoon,  88  Mich. 
456,  50  N.  W.  884;  People  v.  Lange,  90  Mich. 
454,  51  N.  W.  634;  People  v.  Gotshall,  123 
Mich.  474.  82  N.  W.  274;  People  v.  Payne,  131 
Mich.  474,  91  N.  W.  739;  People  v.  Rice,  130 
Mich.  019,  99  N.  W.  860.  Zeal  In  the  prose- 
cuting attorney  Is  entitled  to  the  highest  com- 
mendation, but  it  must  be  exercised  within 
proper  limits.  Witnesses  are  entitled  to  re- 
spectful consideration,  and  it  la  the  duty  of 
the  courts  to  see  that  they  are  protected  from 
the  insinuations  and  attacks  of  counsel.  Ju- 
ries very  properly  regard  the  prosecuting  at- 
torney as  unprejudiced,  impartial,  and  non- 
partisan, and  insinuations  thrown  out  by  him 
regarding  the  credibility  of  witnesses  for  the 
defense  are  calculated  to  prejudice  the  re- 
spondent As  was  said  in  People  v.  Cahoon, 
supra,  these  questions  and  insinuations  re- 
flected upon  the  character  of  the  witnesses. 
Tbe  prosecuting  attorney  has  no  right  to  dis- 
credit the  witness  by  innuendo.  The  ques- 
tions as  to  whether  the  witnesses  had  been 
witnesses  for  the  respondent  upon  the  former 
trial,  and  whether,  notwithstanding  the  fact 
that  they  swore  to  an  alibi  there  (as  in  this 
case),  the  respondent  was  convicted,  were 
manifestly  improper. 

We  are  constrained  to  say  that  the  respond- 
ent did  not  have  that  fair  and  impartial  trial 
which  the  Constitution  and  laws  of  this 
state  guarantee  blm. 

Conviction  reversed,  and  a  new  trial  or- 
dered. Prisoner  remanded  to  Wayne  coun- 
ty, to  be  committed  until  balled. 


BOWEN  r.  CI/BMENS. 

(Supreme  Court  of  Michigan.     June  6,  1910.) 

Lanolord  and  Tenant  (J  192*)— Rent^Re- 
IJCASE  FROM  liiABiLiTT— Effect  of  Fibe. 
A  lease  of  a  lot  was  for  saloon  purposes 
for  a  term  of  years,  lessor  covenanting  for  quiet 
enjoyment,  and  lessee  covenanting  to  keep  the 
premises  in  the  usual  repair,  damages  by  the 
elements  excepted.  Held,  that  destruction  of 
the  building  by  fiie,  and  lessor's  collection  of 
the  insnrance,  did  not  release  lessee  from  pay- 
ment of  the  rent. 

.  [Ed.  Xote.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  »  777-781,  784-786;  Dec. 
Dig.  (  192.*] 


Error  to  Circuit  Court,  Cheboygan  Coun- 
ty;   Frank  Shepherd,  Judge. 

Action  by  David  Bowen  against  Jerome 
T.  Clemens  for  rent  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed.    ' 

Argued  before  OSTRANDBR,  HOOKER, 
MOORE,   BLAIR,  and  STONE,  JJ. 

Charles  R.  Henry,  for  appellant  Frost 
&  Sprague,  for  appellee. 

MOORE,  J.  On  the  9tb  day  of  October, 
1905,  one  Carl  Thels  rented  lot  6  in  block 
3  of  the  village  of  Tower,  and  all  biiildings 
thereon,  for  the  term  of  six  years  from  and 
after  May  1,  1904,  to  be  occupied  for  saloon 
purposes,  at  the  stated  price  of  $25  per 
month  for  the  property.  Tbe  lease  con- 
tained the  usual  covenant  for  quiet  enjoy- 
ment, and  a  covenant  on  the  part  of  tbe 
lessee  to  keep  the  premises  in  the  usttal  re- 
pair; damage  by  the  elements  excepted. 
After  the  making  of  this  lease,  the  defend- 
ant entered  into  possession  of  the  premises 
and  occupied  the  same  according  to  the 
terms  of  the  lease  until  the  15th  of  Janu- 
ary, 1908,  when  the  building  was  destroyed 
by  flre  without  the  fault  of  tbe  defendant 
Tbe  lessor,  Thels,  assigned  his  right  of 
action  to  plaintlfF,  and  he  brings  suit  to 
recover  the  stipulated  rent  for  the  period 
since  the  destruction  of  the  building  by 
flre. 

The  defendant  contends  that,  where  the 
property  leased  is  destroyed  by  flre  and 
rendered  worthless  for  the  purpose  for 
which  it  was  intended,  this  relieves  tbe  les- 
see from  the  payment  of  rent.  There  is 
a  line  of  cases  which  hold  that  where  the 
property  leased  is  a  portion  of  a  building, 
and  it  is  destroyed  or  damaged  so  that  tbe 
lessee  may  not, '  without  trespassing  upon 
others'  rights,  enter  to  repair  or  rebuild, 
these  circumstances  excuse  the  lessee  from 
the  payment  of  rent  The  test  seems 
to  be  whether  the  lessee  has  the  right  to 
go  on  end  rebuild,  and  whether  the  loss 
covers  the  land  as  well  as  the  building.  In 
the  present  case,  there  was  a  lot  larger 
than  the  building,  and  it  was  occupied  by 
one  William  Downs,  a  tenant  of  the  de- 
fendant. The  case  in  all  essential  particu- 
lars is  ruled  by  our  own  two  cases  of  Chese- 
brough  T.  Pingree,  72  Mich.  438,  40  N.  W. 
747,  1  L.  R.  A.  629,  and  Lieberthal  v.  Mont- 
gomery, 121  Mich.  369,  80  N.  W.  115.  We 
discover  nothing  to  distinguish  the  present 
case  from  the  case  last  cited.  The  sug- 
gestion that  there  is  something  in  tbe  con- 
tract relation  which  changes  the  rule  Is 
based  apparently  upon  the  covenant  for 
quiet  enjoyment.  But  accidental  Injuries 
to  the  premises  from  natural  causes,  which 
Interfere  with  the  lessee's  enjoyment  of  the 
premises,  are  not  considered  a  breach  of 
the  lessor's  covenant  for  quiet  enjoyment. 
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18  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  628.  The 
fact  that  the  building  was  damaged  and  that 
the  owner  recovered  the  insurance  does  not 
release  the  lessee  from  the  payment  of  the 
rent.  18  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
308,  «nd  cases  cited. 

We  think  no  error  was  committed  in  the 
case. 

Judgment  is  affirmed. 


SHBPARD  V.  SHEPARD. 
(Sapreme  Court  of  Michigan.     June  6,  1910.) 

1.  Wiu*  (J  53*)— Mbntai,  Competency  of 
Testatob  —  Detebuinatioh  —  Facts  fob 
Consideration. 

In  determininf;  a  testator's  mental  compe- 
tency, his  disposition  of  property  not  his  own 
may  be  considered  in  connection  with  other 
facta  tending  to  impeach  such  competency. 

[EJd.  Note.— For  other  cases,  see  Wills,  C!ent. 
Dig.  :§  120-130;    Dec.  Dig.  I  53.*] 

2.  Wills  (S  164*)— Undue  Intluencb— Evi- 
dence. 

In  connection  with  other  facts  tending  in 
the  same  direction,  a  testator's  disoosition  of 
property  not  his  own  may  l>e  admissible  on  tlie 
question  of  undue  influence. 

[EA.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  403-414 ;   Dec.  Dig.  {  164.*] 

3.  Wiixs  ({  324*)— Incomfetbnot  of  Testa- 
tor— Question  fob  Jubt. 

Where  direct  testimony  for  proponent  and 
contestant,  and  all  the  testator's  transactions, 
in  the  light  of  the  surrounding  circumstances, 
conclusively  demonstrate  his  mental  compe- 
tency, and  the  showing  as  to  his  disposition  of 
property  not  his  own  is  at  least  as  consistent 
with  a  lawful  as  an  unlawful  disposition,  such 
showing,  standing  alone  and  unsupported,  is  in- 
sufficient to  warrant  submitting  bis  mental  in- 
competency to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Ctent 
Dig.  $i  767-770 ;   Dec.  Dig.  §  324.*] 

4.  Wills  (S  324*)— Insane  Delusion  of  Tes- 
tatob— Question  fob  Jubt. 

In  a  will  contest,  held,  that  there  was  no 
competent  evidence  of  insane  delusion  to  jus- 
<ify  submission  of  the  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Tent. 
Dig.  §§  767-770;   Dec.  Dig.  |  324.  *J 

6.  Wills  (5  163*)— Undue  Influbuce— Bub- 
den  or  Pboof. 

The  burden  of  proof  is  on  contestant  to 

establish  undue  influence.   ' 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  §S  388-402;    Dec.  Dig.  S  163.*] 

6.  Wills  (5  106*)- Undue  Influence— De- 
tebmination— Mental  0>ndition  as  Fao- 

TOB. 

In  determining  the  question  of  undue  in- 
fluence, tho  testator's  mental  condition  is  an 
important  factor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i§  421-437;    Dec.  Dig.  |  166.*] 

7.  Wills  (S  166*)— Undue  Influence— Evi- 
dence. 

While  there  need  not  be  direct  and  posi- 
tive proof  of  undue  influence,  and  the  question 
must  usually  be  determined  on  circumstHutial 
evidence,  it  should  be  sufficient  to  rensonnbly 
justify  the  inference  that  testator's  mind  had 
been  dominated  and  overcome  by  that   of  an- 


other, or  had  been  deceived  and  misled  by  fraud 
and  craft. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  421^^7 ;  Dec  Dig.  §  166.*] 

8.  Wills  (S  324*)— Fbaud  and   Undui  In- 

fluence--question  fob  jubt. 

In  a  will  contest,  evidence  of  fraud  and 
undue  influence  held  not  to  present  a  question 
for . the  jury. 

[EJd.  Note.— For  other  cases,  see  Will^  C!ent. 
Dig.  iS  767-770 :    Dec.  Dig.  S  324.*1 

Error  to  Circuit  Court,  C%ilboan  0>iuit7; 
Walter  H.  North,  Judge. 

Proceeding  to  probate  the  will  of  David 
Shepard,  deceased.  From  an  order  admitting 
it  to  probate,  contestant,  Alfred  Shepard, 
appealed  to  the  circuit  court,  where  the  will 
was  disallowed,  and  proponent,  Freedom  O. 
Shepard,  brings  error.     Reversed. 

Argued  before  HOOKER,  MOORE,  McAIr 
VAT,  BROOKE,  and  BLAIR,  JJ. 

George  W.  MeCbem,  Dallas  Bondeman,  and 
Bernard  J.  Onen,  for  appellant  WUilomB  & 
Beck  and  Harrison  Cteer,  for  appellee. 

BLAIR,  J.  David  Sh^ard  died  March  16, 
1904,  at  his  residence  in  Battle  Creek,  at  the 
age  of  83  years  and  5  months,  leaving  a  will. 
His  estate  was  inventoried  by  the  special  ad- 
ministrator at  $33,500.  Two  sons.  Freedom 
dom  G.  Shepard,  the  proponent  of  the  will, 
and  Alfred  Shepard,  the  contestant;  surrlTed 
him.  His  wife  died  in  1898.  In  the  conrse 
of  his  business  career  as  a  manufacturer  of 
threshing  machines  and  by  Judicious  invest- 
ments he  accumulated  a  property  of  over 
half  a  million  dollars  in  valae.  The  bulk 
of  this  property  he  tiad  from  time  to  time 
tamed  over  to  his  two  sons,  so  that  on  Au- 
gust 2,  1902,  he  had  in  his  possession  and 
under  his  control,  according  to  contestant's 
brief,  $78,552  of  notes,  bonds,  stocks,  mort- 
gages, etc.,  of  which  contestant  claims  one- 
half  belonged  to  him  by  previous  gift  from 
his  father.  On  July  29,  1902,  testator  deed- 
ed to  proponent  bis  homestead,  valued  at 
about  $15,000.  On  or  about  Angust  2,  1902, 
he  transferred  to  proponent  the  above-men- 
tioned personal  property  and  executed  the 
following  writing:  "Whereas  I  have  hereto- 
fore deeded  my  house  and  premises  where  I 
now  reside  to  my  son  Freedom  6.  Shepard, 
and  whereas  I  have  this  day  made  certain 
transfers  of  stocks  and  property  to  said 
E^eedom  O.  Sh^ard,  this  is  to  certify  that 
the  same  is  done  by  me  without  any  sugges- 
tion from  said  Freedom  G.  Shepard,  and  that 
he  had  no  knowledge  or  intimation  of  the 
making  of  said  deed  until  after  same  was 
made  and  «xecuted,  and  no  knowledge  of  the 
assignment  or  transfer  of  said  stock  and  notes 
till  this  day  when  he  was  informed  by  me  oC 
my  intentions  so  to  assign  the  same,  and  to 
deliver  the  same  to  him.  I  further  state 
that  he  has  never  at  any  time  requested  nie 
to  make  any  of  the  said  transfers  and  has 
never  sought  to  influence  me  In  regard  to 
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the  Bame,  but  all  the  same  are  made  by  me 
on  my  own  motion  and  being  the  final  disposi- 
tion I  deelre  to  make  of  the  said  property. 
David  Shepard."  On  August  13,  18CK2,  be  ex- 
ecuted the  will  in  question,  glTlng  to  propo- 
nent the  residue  of  his  estate  after  the  pay- 
ment of  his  debts,  and  appointing  him  exe- 
cutor.   The  third  paragraph  is  as  follows: 

"I  make  no  bequest  In  this,  my  last  will, 
to  my  son  Alfred  Shepard,  tor  the  reason 
that  I  have  heretofore  ^ven  and  delivered  to 
him  the  portion  and  part  of  my  estate  that 
I  desire  him  to  have,  and  all  of  which  he  has 
before  this  time  carried  away  with  him.  I 
make  this  suggestion  for  the  reason  that  I 
have  heretofore  made  some  aasiguments  of 
stock,  notes  and  other  choses  in  action  to 
him  with  the  then  intention  of  at  some  fu- 
ture time  completing  the  transfer  by  deliv- 
ering the  same  to  him,  but  which  were  nev- 
er delivered  to  him,  and  which  assignments 
I  have  revoked  and  annulled  before  delivery 
and  before  completing  the  transfer.  And  1 
further  state  that  all  stocks,  notes  and  oth- 
er property  which  I  have  ever  delivered,  ei- 
ther directly  or  indirectly,  to  my  said  son, 
Alfred  Shepard,  have  been  taken  possession 
of  and  carried  away  by  him  before  this  time." 

Contestant  filed  objections  to  the  probate  of 
the  will  upon  the  grounds  that  the  testator 
was  mentally  incompetent  to  make  It;  that  it 
was  the  result  of  an  insane  delusion;  and 
that  proponent  procured  its  execution  by 
fraud  and  undue  Influence.  From  tbe  order 
admitting  the  will  to  probate  contestant  ap- 
pealed to  the  circuit  court,  where  the  will 
was  disallowed,  the  Jury  finding,  in  response 
to  special  questions,  that  the  testator  was  in- 
competent to  make  it,  and  that  It  was  ob- 
tained by  undue  Influence.  Proponent  has 
appealed  to  this  court,  urging,  among  other 
points,  that  there  was  no  evidence  to  sup- 
IKtrt  the  special  or  general  verdict 

Mental  incompetency:  Mr.  Fred  M.  Wad- 
leigh,  a  lawyer  of  standing  and  good  repute, 
who  drew  the  will,  testified  that  Mr.  Shepard 
was  mentally  competent  to  execute  it,  and 
that  the  statements  contained  in  the  third 
paragraph  were  the  substance  of  the  testa- 
tor's Instructions  to  him.  The  wholly  disin- 
terested friends  and  neighbors  of  testator, 
bis  business  associates  and  fellow  directors, 
and  officials  of  important  corporate  Institu- 
tions, testified  to  facts  and  opinions  based 
tbereon  which,  if  believed  (and  they  were  un- 
disputed), conclusively  demonstrated  his  men- 
tal competency  to  execute  the  will  in  ques- 
tion. As  an  illustration  of  the  character  of 
this  class  of  testimony,  we  refer  brlefiy  to 
the  testimony  of  Mr.  E.  C.  Nichols,  president 
of  Nichols  &  Shepard  Company,  who  bad 
from  boyhood  known  David  Shepard,  and 
been  for  many  years  connected  with  him  in 
business.  He  lived  near  him  on  the  same 
street  and  had  frequent  talks  with  him.  He 
bad  an  interview  with  him  a  short  time  be- 
fore g«dng  to  Europe  on  May  22,  1902,  and  an- 
other after  his  return,  August  M,  1902,  very 
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soon  after  the  execution  of  the  wUL  A  por- 
tion of  his  testimony  is  as  follows:  "iSe  was 
vice  president  of  the  new  company,  and  act- 
ing president,  being  vice  president,  the  presi- 
dent having  died  prior  to  that,  of  the  old 
company.  I  called  upon  Mr.  Shepard  to  talk 
about  my  going  away  and  to  learn  from  him 
if  there  was  any  reason  or  cause  why  I 
should  not  go.  We  felt,  among  other  reasons, 
that  It  was  leaving  the  Nichols  &  Shepard 
Company  and  the  old  company  wltliout 
any  qfflcial  head  except  Mr.  Shepard  him- 
self, and  our  conversation  turned  upon  the 
propriety  of  my  going  away,  and  the  gen- 
eral interests  of  the  business;  about  the  con- 
versation you  would  naturally  expect  among 
two  men  who  were  partners  for  a  good  many 
years,  and  one  thinking  of  going  off  upon  a 
long  three  or  four  months'  E}uropean'  trip. 
At  that  time  I  discussed  with  him  the  busi- 
ness of  the  company  quite  fully.  I  should 
say  the  interview  continued  an  hour  and  a 
half  or  two  hours.  •  •  •  After  my  return 
on  the  28th  of  August  that  year  I  saw  Da- 
vid Shepard  very  soon.  In  the  course  of  not 
more  than  a  week  I  made  a  special  visit  to 
Uncle  David's  house  and  had  a  long  and 
pleasant  little  visit  with  him,  talking  over 
the  business  of  the  year  and  the  general  con- 
versation— about  the  ordinary  conversation 
that  would  occur  between  two  men  situated 
as  we  were.  I  remember  particularly  how 
we  felt  about  the  fire,  which  occurred  about 
a  week  or  ten  days  after  I  left  here.  I 
talked  with  blm  about  the  fire  and  the  ex- 
citement we  would  naturally  have  over  the 
burning  of  a  large  building  In  the  middle  of 
an  important  season.  He  spoke  especially  of 
how  well  the  force  at  the  works  organized 
themselves  and  managed  it,  resurrecting  a 
lot  of  old  burned  machinery,  got  it  going, 
and  built  a  roof  over  it  He  seemed  very 
much  pleased  over  the  action  of  the  working- 
men  who  had  made  so  much  out  of  the  situ- 
ation in  spite  of  its  embarrassments.  He 
seemed  to  indicate  an  acquaintance  with  what 
had  been  done,  entirely  so.  We  had  two  or 
three  strange  calamities  while  I  was  away, 
and  they  were  referred  to  by  both  of  us; 
one  was  the  striking  of  the  smokestack  of 
our  building  there  by  lightning.  This  was 
while  I  was  away.  Another  was  that  my 
bouse  was  struclt  by  lightning  during  the 
same  fall.  He  appeared  to  be  cognizant  of 
those  facts.  I  remember  we  both  felt  that 
it  seemed  to  be  a  sort  of  calamity  upon  us. 
*  *  *  At  no  time  on  these  occasions  early 
in  1902  when  I  saw  him  did  I  discover  in 
David  Shepard  any  evidence  of  unsoundness 
of  mind.  I  did  not  discover  anything  in  his 
conversation  that  was  not  connected,  ration- 
al, and  intelligent  When  I  returned  from 
Europe  from  that  time  on  until  the  time  of 
his  last  sickness,  I  never  discovered  In  David 
Shepard,  in  any  of  my  interviews  with  him, 
any  evidence  of  unsoundness  of  mind.  •  *  • 
I  think  at  either  of  these  times,  either  in 
May,  1902,  before  I  went  away,  or  after  1 
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returiied  in  AngoBt,  David  Sbepard  bad  suf- 
fldent  mind  and  memoiy  to  understand  his 
relations  to  Alfred  and  Freedom  Shepard. 
I  have  no  doubt  wbatever  but  tbat  be  bad 
sufficient  mind  and  memory  to  understand 
tbe  nature  and  location  and  tbe  general  situ- 
ation of  bis  property.  I  bave  seen  a  copy  of 
tbe  will  tbat  is  otFered  for  probate  bere, 
and  know  something  about  the  extent  of  tbat 
Instrummit  and  the  matter  It  contains.  I 
have  no  doubt  that  at  those  times  before  I 
went  to  EiUrope,  and  after  I  returned  from 
Europe,  in  1902,  David  Sbepard  bad  suf- 
ficient will  power  to  plan  out  such  a  will  as 
that  which  is  offered  bere  for  probate,  and  to 
carry  that  plan  into  execution." 

As  late  as  January  14,  1904,  and  as  he  had 
frequently  done  theretofore,  David  Shepard 
signed  a  note  as  accommodation  indorser  for 
Nichols  &  Sbepard  Comi>any,  and  nearly  up 
to  the  time  of  bis  last  sickness  was  looking 
after  the  bills  and  paying  the  household  ex- 
penses with  cash  or  by  checks.  He  was 
transacting  bis  ordinary  business  in  tbe  usual 
way,  writing  letters  or  dictating  them,  read- 
ing tbe  daily  papers,  magazines,  and  books, 
making  collections,  making  entries  In  his 
books,  conversing  in  a  rational  way,  and  tbe 
people  who  dealt  and  conversed  with  liim  bad 
no  suspicion  of  bis  mental  competency. 

Miss  Allle  Mae  Simons,  one  of  contestant's 
most  partisan  witnesses  upon  tbe  subject  of 
mental  incompetency,  testifies  tbat  as  late  as 
October  3, 1903,  she  was  writing  business  let- 
ters for  Mr.  Shepard  "as  be  dictated,"  which 
were  utterly  Inconsistent  with  a  want  of 
mental  capacity.  On  January  25,  1902,  he 
took  an  active  part  in  a  meeting  of  tbe  board 
of  directors  of  the  Nichols  &  Shepard  Com- 
pany and  was  dected  vice  president  of  the 
company. 

The  dealings  of  contestant  with  his  fa- 
ther; the  letters  he  wrote  to  him;  the  fact 
that,  although  claiming  tbat  bis  father  was 
merely  his  agent  in  handling  the  property  in 
dispute,  he  permitted  him  to  handle  it  to  the 
day  of  bis  death — are  conclusive  of  bis  opin- 
ion tbat  his  father  was  mentally  competent. 
Nowhere  does  be  express  tbe  opinion  tbat  bis 
father  was  mentally  Incompetent  to  make  the 
will,  and  bis  testimony  as  to  bis  acts  and  his 
conduct  towards  bis  father  makes  it  certain 
that  he  entertained  no  such  opinion.  The 
chief  witness  for  contestant  upon  this  sub- 
ject and  tbe  one  best  qualified  to  speak  from 
personal  observation  of  tbe  testator  was  Mrs. 
Frances  Simons,  who  was  a  subscribing  wit- 
ness to  the  will.  Singularly  enough,  the 
precise  question  was  not  asked,  and  she  ex- 
pressed no  opinion  as  to  tbe  mental  compe- 
tency of  Mr.  Sbepard  to  make  tbe  will  in 
question.  Mrs.  Simons  was  a  niece  of  David 
Sbepard,  and  made  her  home  with  him  from 
April,  1892,  nntU  bis  death.  Tbe  principal 
testimony  which  she  gave  as  to  bis  mental 
condition  related  to  bis  conduct  when  playing 
cards.  She  testified:  "During  the  years  1899 
and  1900  and  1901,  Mr.  Shepard  spent  his 


time  In  reading  and  playing  cards.  I  played 
with  him  most  of  tbe  time.  We  played  '<alb- 
bage'  and  'cinch.'  •  •  •  From  the  first 
playing  cards,  he  commenced  to  twit  me  of 
cheating  In  playing  and  he  would  many  times 
when  be  would  sit  down  to  play,  if  I  would 
sit  down  to  play  'cribbage'  (I  woAild  always 
ask  what  be  wanted  to  play)  and  if  I  dealt 
in  'cribbage'  perhaps  he  would  commence 
playing  'cinch',  and  I  would  say  'Why,  unde, 
we  are  not  playing  right,'  and  perhaps  I 
would  play  two  or  three  games  with  him  be- 
fore I  could  make  him  understand  that  we 
were  not  playing  the  game  tbat  I  had  tbe 
cards  dealt  to  play.  That  continued  until 
his  death.  I  continued  to  play  these  games 
with  him  after  the  spring  of  1902,  when  he 
bad  the  difficulty  that.  I  liave  described.  In 
1902  and  1903,  my  daughter  also  played  cards 
with  him  in  the  bouse.  Q.  And  when  you 
played  with  him  in  1002,  I  wish  you  would 
describe  to  the  Jury  what.  If  anything,  he 
would  do  In  accusing  you  of  cheating.  A. 
He  always  would  do  that  «  *  *  For  tbe 
past  two  or  three  years  he  gradually  grew 
worse.  It  got  so  the  past  year  that  there 
wasn't  hardly  an  evening  we  sat  down  to 
play  cards  with  him  that  be  would  not  shuf- 
fle tbe  cards  over  after  me  from  three  to  five 
times  and  maybe  more.  •  •  •  He  would 
occasionally  play  'solitaire'  before  my  aunt 
died,  or  I  think  it  was  'desperation'  he  played 
some.  He  played  tbat  nearly  up  to  the  time 
of  bis  death  until  be  was  taken  sick  tbe  last 
time.  Q.  Do  you  know  where  be  learned  to 
play  that?  A.  One  game  my  daughter  learned  ! 
him.  I  think  tbat  was  either  in  1900  or  1001.  j 
Q.  You  mean  tbe  game  of  'solitaire'?  A.  Yes,  i 
sir.  »  •  •  The  first  time  tbat  he  said, 
'Well  now,  you  are  cheating,'  or  something  ' 
of  that  kind,  was  about  three  or  four  years 
before  he  died.  During  tbe  first  year  that  he 
said  it,  I  think  be  said  it  more  than  two  or 
three  tiihes.  Q.  And  did  he  say  anything  to 
you  about  bow  be  thought  you  were  cheating, 
looking  at  tbe  under  card  or  something  like 
that?  A.  No,  I  cannot  recall  bis  having  twit- 
ted me  of  looking  at  the  under  card,  but  he 
would  say,  'Tou  haven't  shuffled  those  right,' 
'You  can't  do  that  again,'  or  'I  am  going  to 
do  that.'  He  wasn't  always  good  natured 
about  it  Tbat  is  the  only  thing  he  ever  got 
angry  with  me  about  •  •  •  He  never  de- 
nied me  tbe  right  to  shuffle  if  it  was  my  turn 
to  shuffle.  Never  refused  me  a  deal  when  it 
was  my  turn  to  deal.  All  be  wanted  to  do 
was  to  shuffle  them  after  me.  In  shuffling 
the  cards  I  did  the  best  I  could.  He  general- 
ly shuffled  tbe  cards  in  the  old-fashioned  way. 
I  think  in  1902  this  matter  that  I  have  spok- 
en about  in  shuffling  tbe  cards  right  came  up 
as  often  as  once  a  week.  We  played  every 
day,  and  I  presume  more  than  that  Q.  And 
when  he  said,  'Now,  you  haven't  shuffled 
those  right'  was  that  sometimes  before  you 
dealt  at  all?  A.  Yes,  sir;  usually  before  I 
dealt  Q.  And  that  was  about  what  he  said, 
wasn't  It,  .'You  haveA't  shuffled  them  right 
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let  me  shuffle  them'?  A.  Yes,  sir.  Then  I 
would  let  blm  shuffle  and  I  would  deal.  Q. 
Then  he  would  play  the  game?  A.  Yes,  sir." 
She  further  testified  that  he  gave  her  checks 
for  her  pay  and  that  "He  generally  looked  at 
bills  himself.  I  never  looked  over  the  bills. 
He  attended  to  them  and  paid  them.  That 
writing  across  the  bill,  'Paid  by  check  Sep- 
tember 2,  1003,'  is  David  Shepard's  handwrlt- 
hag." 

The  only  witness  for  cont^tant  who  was 
asked  whether  Mr.  Sh^ard  was  mentally 
competent  to  comprehend  the  extent  of  his 
property  and  the  natural  objects  of  his  boun- 
ty was  one  Ransom  Lloyd,  who  expressed  the 
opinion  that  he  was  not  On  cross-examina- 
tion he  testified:  "Q.  What  do  you  mean  by 
the  'object  of  his  bounty'?  A.  Why,  I  mean 
that  he  might  have  been  under  obligations 
and  still  not  recompense  them  for  what  they 
had  done^  or  something  like  that  Q.  That  Is 
it,  in  other  words,  you  don't  think  that  he 
would  know  whether  he  was  under  obliga- 
tions or  not  to  somebody?  A.  Why,  it  showed 
that  anyhow.  Q.  Whtf  are  you.  talking  about 
when  in  the  question  that  was  put  to  you, 
you  answered  "no,  sir' — when  you  included 
the  objects  of  his  bounty — what  aid  you  mean 
by  the  'objects  of  his  bounty'  as  used  by  you 
in  answering  that  question  or  used  in  the 
question  which  you  answered?  A.  I  don't 
know  as  I  could  tell  you ;  I  am  not  expert  on 
those  questions.  *  *  *  Q.  Did  Mr.  David 
Shepard  know  what  property  he  had?  A. 
Why,  I  couldn't  say  as  to  that  Q.  You  don't 
know  but  what  be  did,  do  you?  A.  No. 
•  •  •  Q.  Do  you  mean  to  tell  me  now, 
that  you  don't  know,  you  don't  think  he  knew 
what  property  he  had?  A.  Why,  I  don't  say 
that  he  didn't  know,  or  don't  say  that  he 
did.  I  don't  know  whether  he  did  or  not  Q. 
You  don't  know  whether  be  did  or  not?  A. 
Why,  no,  I  never  asked  him,  and  he  never 
told  me.  Q.  So  you  don't  include  that  In 
your  answer  to  the  question  at  all,  do  you? 
Do  you  or  don't  you?  A.  No,  sir.  Q.  Do  yon 
think  he  knew  how  many  children  he  had? 
A.  Yes,  sir.  Q.  Do  you  think  that  he  knew 
that  he  had  given— if  he  had  given  Alfred 
Shepard  two  or  three  hundred  thousand  dol- 
lars that  he  knew  it?  A.  I  think  he  knew  It 
years  before.  Q.  He  knew  it  when  he  saw — 
when  you  saw  him  in  1902,  didn't  he?  A. 
Why,  be  might  have;  yes.  Q.  Don't  you 
think  he  did?  A.  I  said  'Yes.'  •  •  •  Q. 
And  he  would  know  if  he  had  given  Freedom 
money,  he  would  know,  wouldn't  he,  about 
•what  he  had  given  him?  A.  Yes,  sir.  •  •  • 
A.  When  I  spoke  about  his  not  being  able  in 
my  judgment  to  make  a  will,  I  didn't  include 
in  that  the  fact  that  I  thought  he  was  going  to 
give  me  something ;  I  had  a  reason  to  expect 
something;  I  didn't  include  that  reason  for 
expecting  something  when  I  spoke  about  his 
inabilit7  to  make  a  will,  the  people  that  I 
included  in  my  answer  to  your  question  a 
while  ago  about  the  objects  of  his  bounty,  I 
induded  anybody  that  might  have  done  thisigs 


for  him.  Q.  Who  was  it  that  yon  thought 
had  done  anything  for  him?  A.  There  was 
myself  and  Mrs.  Simons  and  the  girls  around 
the  house  there  in  general.  Q.  Those  are  the 
ones  you  had  in  mind?  A.  Why,  yes,  or  any- 
body else." 

This  witness  also  testified  about  card  play- 
ing: "During  the  period  of  1901  and  1902  I 
have  played  cards  with  him  when  the  rest 
of  the  folks  would  want  to  go  away,  I  would 
go  over  there  and  play  cards  with  him ;  he 
was  very  childish,  it  used  to  please  him  to 
beat  me;  I  used  to  let  him,  I  didn't  try  to 
play  at  alL  •  •  •  He  never  did  it  with 
me,  but  be  bas  with  others,  when  he  didn't 
get  a  good  hand  he  would  throw  down  his 
cards  and  deal  over,  he  never  did  that  with 
me;  I  have  seen  him  do  it  with  others.  I 
never  saw  him  do  that  so  much  as  he  did  with 
Mrs.  David  Shepard,  they  used  to  have  their 
little  differences  playing  cards.  •  •  •  I 
was  there  a  portion  of  the  time  when  Mrs. 
.Shepard  was  alive  and  Mr.  and  Mr&  Shepard 
used  to  play  cards  together;  they  had  some 
controversy  about  playing  cards.  I  said  that 
the  only  controversy  I  saw  with  Mr.  Shepard 
playing  cards  was  when  he  and  his  wife  were 
playing  cards,  I  never  had  any  with  him. 

•  •  •  He  knew  how  to  play  cards  after  a 
fashion.  I  knew  a  little  something  about  it 
We  played  'cindi,'  I  think  it  was  'cinch,'  that 
is  what  be  called  it  I  never  had  played  it 
until  I  played  it  with  him.  It  was  Just  about 
the  same  as  'seven  up,'  high,  low.  Jack  and 
the  game,  that  was  about  all  there  was  to  it 
I  think  that  is  'cinch.'  I  don't  remember 
about  counting  the  flve-spots.  I  never  played 
it  only  as  I  played  it  with  him.  Then  we 
played  'seven  up'  and  "pedro'  some.  I  know 
the  difference  between  'cinch'  and  'seven  up.' 
I  know  'cinch'  and  'seven  up,'  but  I  don't 
know  much  about  'cinch.'  I  never  played  it 
before,  and  I  have  really  forgotten  bow  the 
game  went  At  any  rate,  whatever  I  learned 
about  it  he  taught  me." 

A  nurse  who  gave  testator  three  treatments 
in  February,  1901,  and  who  treated  Mr& 
Simons  for  five  weeks,  beginning  September 
8,  1902,  testified:  "Well,  physically  he  was 
very  weak  and  feeble,  and  mentally  I  should 
say  he  wasn't  bright  and  active." 

Dr.  Sands  visited  Mr.  Shepard  in  his  pro- 
fessional capacity,  and  thought  he  had  a 
slight  paralytic  stroke ;  he  observed  no  symp- 
toms of  atrophy  of  the  brain.  "Q.  State 
whether  or  not  at  that  time  David  Shepard's 
talk  was  childish.  Give  his  appearance  in 
that  respect  •  •  ♦  A.  Well,  in  treating 
Mr.  Shepard,  of  course  It  was '  not  a  great 
many  times  I  saw  him,  and  I  did  not  examine 
him  closely  as  to  any  nervous  or  mental  con- 
dition. I  would  say  he  was  of  rather  a  child- 
ish condition.  When  I  saw  him  at  that  time 
of  course  he  did  not  have  much   to  say. 

•  •  •  I  know  he  was  feeling  badly,  and 
the  conditions  were  that  he  would  not  have 
very  much  to  say.  ♦  *  •  Q.  To  what  extent 
did  David  Shepard  suffer  from  ursemic  poi- 
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Boning  daring  1001  and  1902?  A.  Well,  dur- 
ing that  time  I  saw  him  but  a  yei7  few  times, 
and  the  unemlc  poison  did  not  have  any  great 
bearing  on  his  condition.  Of  course  when  I 
treated  Mr.  Shepard  and  called  to  see  him  he 
was  an  old  man,  and  had  the  troublous  con- 
ditions we  find  old  men  having,  and  I  did  not 
do  much  more  than  treat  him  and  try  to  re- 
lieve the  existing  symptoms.  •  •  •  Q. 
Ten  us  whether  in  your  opinion  uremic  poi- 
soning did  have  any  effect  upon  his  mental 
powera  A.  Well,  as  far  as  affecting  the 
mind — that  is,  the  mental  condition — ^I  could 
observe  no  indications  of  mental  disturbance 
that  I  considered  the  result  of  unemlc  poi- 
soning. •  *  *  The  Immediate  cause  of  his 
death  as  I  diagnosed  it  was  unemlc  poison- 
ing and  senile  paralysis.  •  •  •  I  "could 
not  say  that  the  senile  paralysis  was  a  con- 
tinuation of  the  paralysis  which  he  suffered 
from  in  1902,  I  could  not  say  it  was  of  the 
'same  type.  •  •  •  I  talked  with  Mr.  Shep- 
ard very  little,  and  it  would  be  very  hard  for 
me  to  give  an  opinion  as  to  the  amount  of  will 
power  that  be  had.  He  was  a  man  that  got 
so  feeble  and  decrepit — an  old  man — very 
nearly  the  end  of  life,  and  perhaps  Mr.  Shep- 
ard might  be  more  or  less  childish  and  easily 
influenced.  Nothing  ever  came  to  my  notice 
to  know  whether  he  was  specially  influenced 
more  than  a  man  In  that  condition  could  be. 

•  *  •  I  did  not  find  that  he  had  any  kid- 
ney trouble.  The  trouble  he  had  would  be 
ordinarily    designated    as   bladder    trouble. 

•  •  •  When  I  was  there  at  various  times 
in  1900  and  1901  I'  conversed  with  David 
Shepard,  and  I  would  not  say  that  I  found 
him  irrational  at  all.  When  I  talked  with 
him  I  found  that  he  understood  what  I  said. 
He  talked  rationally,  as  rational  as  we  would 
expect  to  And  a  man  of  his  age ;  there  would 
not  be  any  irrational  talk.  There  are  few 
men  of  that  age  who  do  not  have  more  or  less 
of  those  old  people's  illnesses.  We  find  a  great 
many  men  that  do  have  them  and 'a  great 
many  that  do  not  •  •  •  When  I  called 
on  the  25th  of  August,  1902,  I  was  told  that 
he  had  a  sore  throat  •  •  •  He  seemed 
to  understand  what  he  was  talking  about  and 
he  seemed  rational.  I  believed  that  day  that 
he  might  have  had  a  little  stroke.'  I  remem- 
ber talking  with  Mrs.  Simons,  and  Dr.  Wat- 
tles had  diagnosed  the  case,  and  she  said  he 
did  not  say  anything  about  any  indications 
of  pavalyels.  •  ♦  •  When  I  treated  him 
in  1903  I  talked  with  him  some,  Inquired 
about  his  condition.  He  was  a  man  that  nev- 
er had  much  to  say.  I  did -not  discover  In 
any  of  the  talk  anything  that  would  strike 
me  that  I  would  consider  that  he  was  Irra- 
tional. I  never  saw  anything  I  considered 
showing  a  lack  of  his  mental  powers;  that 
is,  showing  a  form  of  insanity  or  anything 
of  that  kind.  I  did  not  see  anything  but  what 
I  would  ordinarily  expect  in  a  man  of  his 
age,  except  when  he  was  sick  be  did  not  talk 
very  much." 

There  was  also  testimony  to  the  effect  that 


on  a  few  occasions  testator  selected  the  wrong 
hat  at  the  barber  shop,  and  that  once  he  wore 
one  home  not  so  good  as  his  own  and  kept 
it ;  that  occasionally  he  appeared  not  to  rec- 
ognize a  person  with  whom  he  was  acquaint- 
ed ;  that  he  forgot  that  he  had  ordered  the 
garbage  can  taken  away,  and  wrote  asking 
why  it  had  been  done;  that  he  occasionally 
forgot  his  promise  to  order  things  for  the 
house;  that  he  forgot  that  the  barber  had 
given  him  his  change ;  that  he  made  a  great- 
er percentage  of  errors  in  bookkeeping  in 
1902  prior  to  August  13th  than  in  previous 
years. 

The  accountant  who  testified  as  to  the  er- 
rors and  who  adopted  as  the  basis  for  his 
accounting  contestant's  daim  that  his  father 
was  acting  throughout  as  the  agent  of  his 
sons,  who  were  absolute  owners  of  the  proper- 
ty, testified:  "Cash  items  583  and  B&i,  posted 
by  David  Shepard  to  Alfred  Shepard's  ac- 
count this  has  never  been  corrected,  but  be- 
longs In  the  joint  account  •  •  •  Cash 
Items  f5S8,  589,  593,  614,  616,  were  posted  by 
David  Shepard  to  the  Joint  account  they 
should  have  been  divided  and  posted  to  Al- 
fred Shepard's  and  Freedom  Shepard's  ac- 
count •  •  •  In  1902,  from  January  to 
August  13,  twenty  entries  were  made  by  Da- 
vid Shepard  and  five  errors  appear.  •  •  ♦ 
Cash  items  588,  589,  593,  614  and  616  refer 
to  bonds.  I  gave  five  errors  occurring  iu 
1902  up  to  August  13.  The  items  all  refer  to 
bonds.  I  have  called  your  attention  to  all 
the  errors  that  I  found  in  the  posting.  While 
he  carried  these  Items  to  the  Joint  account 
so  far  as  I  remember  be  carried  the  amounts 
over  correctly  in  the  ledger.  I -have  made  a 
very  careful  examination  of  this  matter  and 
as  far  as  I  could  discover  them,  made  a  cor- 
rect account  of  the  errors  I  found." 

It  Is  apparent  from  the  record  that  the 
principal  witnesses  for  contestant,  perhaps 
for  the  reason  assigned  by  Lloyd,  that  the 
testator  did  not  recognize  in  his  will  those 
who  bad  done  things  for  him,  were  prejudiced 
against  proponent's  case,  and  represented 
David  Shepard  in  the  most  unfavorable  light 
Several  of  them  speak  of  him  In  general 
terms  as  childish,  but  the  basis  of  their  testi- 
mony Is  almost  wholly  his  physical  weakness, 
the  alleged  stroke  of  paralysis,  and  lay  great 
stress  upon  his  conduct  while  playing  cards. 
It  is  clear  that  the  first  stroke  of  paralysis 
was  so  slight  as  to  escape  the  attention  of 
Dr.  Wattles  and  Mrs.  Simons,  who  called  Dr. 
Sands  to  attend  testator  for  sore  throat,  and 
Dr.  Sands'  testimony  casta  no  suspicion  upon 
testator's  mental  comi>etency,  but  Indicates 
his  competency.  So  far  as  the  card-playing 
exhibitions  of  childishness  are  concerned, 
there  were  the  same  exhibitions,  according 
to  Lloyd,  during  the  lifetime  of  his  wife.  In 
the  spring  of  1898,  when,  by  universal  con- 
sent, he  was  entirely  competent  Further- 
more, there  Is  no  pretense  that  he  did  not 
play  the  games  correctly,  whatever  may  hava 
been  the  degree  of  skill  exhibited.    Mlas  Si- 
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mons  tansht  him  to  play  the  game  of  solitaire, 
whidi  he  learned  in  a  short  time,  and  her 
testimony  carries  with  It  the  assurance  that 
If  be  had  failed  at  any  time  to  play  It  cor- 
rectly she  would  have  disclosed  that  fact. 
He  certainly  was  a  more  apt  pupil  than 
Uoyd. 

Mr.  Shepard  was  a  very  taciturn  man ;  he 
was  afflicted  with  a  bladder  trouble;  had 
spells  M  sickness  when  he  suffered,  and  was 
far  from  being  at  his  best;  his  physical 
strength  was  gradually  declining,  and  doubt- 
less he  was  feeble  as  compared  with  the  days 
of  his  mature  vigor;  but  no  witness  states 
any  conversation  with  him  which  was  irra- 
tional or  showed  disconnected  trains  of 
thought  or  failure  to  comprehend  the  subject 
under  consideration,  and  the  testimony  of 
contestant's  witnesses  who  were  familiar 
with  his  life  and  transactions  during  the  pe- 
riod in  question  is  conclusive,  from  omissions 
and  admissions,  that  he  was  competent  to 
make  the  will  in  question.  Viewed  in  the 
light  of  their  entire  testimony,  the  vague 
opinions  as  to  childishness  and  tbe  trivial 
illustrations  thereof  become  inconsequential, 
and,  taken  singly  or  combined,  present  no 
question  of  fact  for  the  consideration  of  the 
jury.  Doubtless  the  Jury  would  have  had  no 
hesitation  in  affirming  the  testator's  com- 
petency, if  the  question  had  been  submitted 
to  them  on  the  testimony  of  the  witnesses 
who  testified  from  their  observation,  trans- 
'  actions  with  and  knowledge  of  David  Shep- 
ard. But  contestant's  case  was  not  rested 
upon  any  such  testimony;  on  the  contrary, 
weeks  were  devoted  to  an  examination  of  the 
books  and  papers  of  David  Shepard  and  of 
his  sons,  for  the  purpose  of  proving  contest- 
ant's claim  that  the  property  transferred  to 
Freedom  in  August,  1902,  belonged  to  Free- 
dom and  Alfred  Jointly  and  some  of  it  to 
Alfred  individually,  and  that  from  sndi  fact 
the  Jury  would  be  warranted  In  inferring 
that  David  Shepard  was  mentally  incompe- 
tent to  comprehend  the  extent  of  his  proper- 
ty, and  hold  It  in  memory  a  sufficient  length 
of  time  to  dispose  of  it  without  prompting. 

Prior  to  1896  David  Shepard  had  given 
considerable  sums  to  his  two  sons.  About 
the  8th  ^f  October,  1890,  Alfred  was  sent  for 
by  Freedom  and  came  to  Battle  Creek,  when 
certain  securities  were  given  to  them  by  their 
father.  "Father  gave  to  Freedom  the  ones 
that  were  assigned  to  him,  and  to  me  tbe 
ones  assigned  to  me,  and  I  took  mine  home 
and  Freedom  took  his  home.  Freedom  had 
a  total  of  $63,321.43.  the  value  of  the  se- 
curities given  me  was  $63,811.30.  •  •  • 
I  took  my  securities  home  in  a  grip.  After  I 
too&  those  papers  away  about  October,  1890, 
I  never  put  them  back  into  my  father's  pos- 
session. He  had  nothing  to  do  with  handling 
or  collecting  them  and  exercised  no  control 
over  them  after  that  time." 

In  1806  some  kind  of  an  arrangement  was 
made  between  testator  and  his  sons  involving 


a  plan  for  the  disposition  of  the  bulk  of  his 
property.  According  to  Alfred,  the  transac- 
tion consisted  of  an  absolute  gift  of  certain 
securities  to  each  son  and  of  others  to  them 
Jointly,  and,  where  necessary,  formal  assign- 
ments were  made.  He  testifled :  "After  the 
papers  were  arranged  and  gotten  into  shape 
they  were  put  into  two  baskets.  My  brother 
insisted  on  having  a  formal  delivery.  My 
securities  were  put  in  one  basket  and  Free- 
dom's securities  were  put  into  another  basket 
and  the  Joint  securities  were  handed  to  us 
separately — that  is,  togetlier.  My  father  took 
one  basket  in  each  hand  and  said  to  Free- 
dom, 'I  give  you  these,'  and  said  to  me,  'I 
give  you  these,'  and  the  company  bonds  he 
made  a  regular  formal  delivery.  *  •  • 
After  that  had  been  done  we  put  the  securi- 
ties right  back  in  father's  safe,  and  he  was  to 
act  for  us.  •  •  •  After  the  securities  were 
handed  and  given  to  us  I  put  them  back  in 
the  safe.  Father  said  he  would  like  to  have, 
something  to  do,  and  we  knew  be  had  been 
an  active  business  man  and  we  concluded  to 
leave  them  there  and  he  was  to  handle  them 
for  us..  •  •  •  Q.  Now,  he  wanted  to  give 
yon  all  the  property  he  had?  A.  That  was 
about  the  size  of  it  Q.  That  was  what  you 
understood?  A.  That  was  about  the  size  of 
it.  Q.  He  was  going  to  give  you  all  his  prop- 
erty? A.  I  won't  say  that  he  wanted  to  give 
us  all  his  property,  Mr.  Mechem.  Q.  What 
was  he  going  to  hold  out?  A.  Re  was  going 
to  divide  his  property  between  Freedom  and 
I.  Q.  He  wanted  to  divide  all  his  property 
between  Freedom  and  you?  A.  Tljat  was  the 
way  I  understood  it.  •  •  •  After  these 
papers  were  taken  out  and  put  in  the  baskets 
I  think  father  had  some  notes  in  the  safe, 
Nichols  &  Shepard'B  notes.  I  cannot  tell  how 
much  they  amounted  to.  I  knew  pretty  near 
what  was  in  the  safe  at  the  time,  but  I  can- 
not remember  now.  He  had  those  notes  and 
he  had  his  real  estate,  that  Is  all  I  can  re- 
member. *  •  *  I  think  all  this  time  that 
we  were  working  there,  making  these  lists, 
figuring  up  the  Interest  and  making  the  as- 
signments and  getting  this  contract  prepared 
the  whole  matter  was  concealed  from  moth- 
er, we  didn't  care  to  have  anybody  know  it 
*  *  *  After  all  these  assignments  were 
made  I  took  the  ones  that  belonged  to  me  and 
the  ones  that  belonged  to  tbe  Joint  account 
and  kept  them  with  me.  I  didn't  put  them 
on  record.  Freedom  took  those  that  were 
left  with  him.  So  far  as  I  know  when  any 
of  the  mortgages  that  had  been  assigned  to 
me  in  December,  1896,  were  paid  father  dis- 
charged tliem.  I  cannot  recollect  any  that 
he  did  not  So  far  as  I  know  I  would  send 
it  and  have  father  discharge  it  and  save  tbe 
recording  fee  of  recording  the  assignment. 
So  far  as  I  know  that  was  what  it  was  done 
for,  to  save  the  recording  fee.  •  •  •  It 
was  one  of  the  matters  I  had  In  mind  during 
this  transaction  and  talked  between  me  and 
father  before  making  these  assignments  and 
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transfers  of  property  that  it  would  be  un- 
necessary In  case  of  his  death,  to  go  through 
,the  probate  court." 

In  1899  transfers  were  made  of  certain 
stocks,  which  contestant  claims  were  intend- 
ed to  and  did  transfer  the  absolute  title 
thereto  to  the  respective  sons.  These  certif- 
icates were  initialed  by  the  sons'  wives. 
"When  these  certificates  of  stock  were  given 
to  us  they  were  given  out  of  his  own  hand.  I 
suppose  be  got  them  out  of  tlie  safe.  •  •  • 
The  writing  of  the  assignments  on  the  backs 
of  the  certificates  was  done  by  father.  »  •  • 
After  father  had  written  the  assignments  he. 
said  he  gave  them  to  us,  that  was  about  all 
he  said.  •  •  •  After  the  papers  were  giv- 
en to  us  I  took  them  out  and  made  a  list 
of  them  and  put  them  back  in  the  safe.  I 
don't  know  as  I  have  got  that  list  Father 
didn't  reserve  anything  out  of  that  in  any 
way;  simply  gave  the  whole  tiling  to  us. 
There  was  no  understanding  or  agreement 
that  be  was  to  have  any  part  of  It  There 
was  no  understanding  that  they  were  to  l>e 
left  in  his  safe.  I  left  these  certificates  in 
father's  safe  simply  because  It  was  my  place 
of  business.  •  •  •  My  recollection  is  very 
Tirid  that  these  papers  were  given  to  ns,  but 
In  a  kind  of  way  my  recollection  of  about 
everything  else  in  connection  with  that  trans- 
action is  very  faint  ♦  •  •  I  don't  know 
as  I  ever  spoke  to  father  about  the  trans- 
action after  4hat  Tlie  different  stocks  paid 
dividends.  I  didn't  ask  my  father  to  pay  me 
the  amount  of  the  dividends.  He  could  have 
them  if  he  wanted  them.  Some  of  the  divi- 
dends appeared  on  the  books  when  tliey  were 
paid.  I  should  say  all  of  them  did.  I  think 
the  books  show  he  was  collecting  dividends. 
I  didn't  ask  him  for  them.  If  he  wanted 
tbem  he  could  have  them.  I  would  not  take 
anything  from  my  father  if  he  wanted  them. 

•  •  *  Q.  Now,  to  what  fact  was  she  know- 
ing that  her  Initial  witnessed?  A.  She  knew 
it  was  done  and  we  adopted  that  in  1896 ;  all 
the  bonds  given  In  1806  are  witnessed  in  the 
same  way  by  Freedom's  wife  and  my  wife 
putting  their  initials  on  them.  Q.  And  for 
no  other  reason?  A.  I  don't  know  what  oth- 
er reasons  there  were.  Q.  Was  there  no  oth- 
er reason  about  it  at  all?  A.  I  don't  know 
as  I  can  give  you  a  particular  reason  for  it; 
it  was  a  sort  of  identification,  you  might  say. 

•  •  •  I  Instructed  my  wife  to  put  her  in- 
itials to  It  because  it  has  been  our  custom. 
On  the  certificate  of  the  National  Bank  there 
was  a  complete  transfer  witnessed  by  my 
daughter.  The  addition  of  the  initials  of 
my  wife  would  not  add  anything  to  the  force 
or  effect  of  the  transfer.  •  •  »  The  sub- 
ject of  the  Inheritance  tax  might  have  been 
talked  between  Freedom,  my  father,  and  my- 
self In  connection  with  these  papers,  but  I 
don't  recollect  it  I  don't  recollect  any  talk 
that  if  father  died  these  stocks  might  be 
transferred  without  paying  that  inheritance 
tax.  I  have  no  distinct  recollection  that 
there  was  not  such  a  conversation." 


Freedom  testified  as  to  the  1896  transac- 
tion: "The  matter  was  talked  over  by  Al- 
fred, father,  and  myself  at  my  house.  His 
Idea  was  to  fix  his  property  in  tmcb  shape  so 
when  he  got  through  with  It  we  could  take  it, 
and  there  would  be  enough  left  of  the  estate 
so  that  the  old  will  would  provide  for  mother. 
•  ♦  •  It  was  said  between  father,  Alfred, 
and  myself  that  this  arrangement  was  to  take 
effect  at  father's  death.  There  was  atf  agree- 
ment between  us  as  to  how  this  was  to  be 
carried  out  *  •  •  It  was  agreed  l)etweai 
father,  Alfred,  and  myself  that  lists  were  to 
be  made  of  all  the  property  that  would  be 
going  to  Alfred,  and  of  all  the  property  that 
would  be  going  to  me,  and  there  was  some 
property  that  we'  felt  was  a  little  doubtful, 
and  that  was  assigned  or  fixed  to  come  to  as 
Jointly.  •  •  •  As  talked  over  between  fa- 
ther, Alfred,  and  myself,  after  the  assign- 
ments bad  been  made,  and  the  bonds  marked, 
and  the  list  made,  father  was  to  take  tlie  se- 
curities home  with  him  and  handle  them  as 
he  always  had  before.  He  was  to  do  the  col- 
lecting of  tbem,  and  do  with  them  Just  as  he 
had  a  mind  to.  That  arrangement  was  to 
continue  as  long  as  he  lived.  I  cannot  state 
the  exact  words,  it  is  too  far  gone  by,  but 
the  substance  of  it  was  that  at  his  death 
we  could  take  those  papers  and  they  would 
be  outside  of  his  estate,  and  we  were  then 
to  put  the  assignments  on  record.  Separate 
assignments  were  made  so  we  could  put  on 
record  those  that  were  not  paid  on ;  he  might 
collect  some  in  the  meantime  before  he  died." 

As  to  the  1899  transaction  he  testified: 
"There  was  something  said  by  father  in  re- 
gard to  when  these  assignments  should  take 
effect  I  noticed  there  were  no  revenue 
stamps  on  them,  and  I  esked  him  if  he  did 
not  want  to  put  revenue  stamps  on  them  and 
he  said  he  could  do  that  when  he  got  ready 
to  pass  tbem  over.  At  no  time  when  I  was 
present  did  father  make  a  delivery  of  those 
papers.  After  this  transaction,  when  father 
showed  them  to  me  and  asked  if  they  would 
do,  I  think  he  gathered  them  up  and  put 
them  in  the  safe.  I  did  not  take  them  with 
me.  •  •  •  The  object  of  my  wife  and  Al- 
fred's wife  putting  their  initials  on  the  cor- 
ner of  the  stocks  was  that  they  understood  it 
was  not  to  be  passed  over  until  his  death, 
and  I  asked  them  to  put  it  on  there  when  fa- 
ther said  we  could  put  the  revenue  stamps  on 
when  he  got  ready  to  pass  It  over." 

On  December  29,  1896,  the  sons  entered  in- 
to a  written  agreement  with  reference  to  the 
property  as  though  it  was  their  own  property, 
providing  for  annual  settlements  and  the  pro- 
tection of  their  interests  therein  and  the  di- 
vision thereof.  This  contract  was  not  signed 
by  the  father,  and  it  is  noteworthy  that  It 
makes  no  reference  to  his  acting  as  agent  or 
In  any  wise  representing  them  in  handling  the 
property. 

In  December,  1896,  Alfred  Shepard  wrote 
certain  letters  concerning  this  matter.  The 
letter  of  December  7th  to  Freedom  contains 
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the  following:  "Let  father  have  the  entire 
control  and  managemait  of  the  business  the 
same  as  he  has  now — reoelTe  the  payments 
and  reloan  the  mon^  In  hia  name  and  assign 
the  new  papers  to  as  Jointly  as  long  as  he 
lives  or  wants  to,  until  each  of  us  are  satis- 
fied that  It  is  best  for  us  to  manage  it  In 
any  case  he  to  have  the  entire  Income  from 
It,  or  as  much  of  it  as  be  wants." 

The  letter  to  Freedom,  of  December  12th, 
contains  tbe  following:  "Freed:  Will  you 
join  me  In  asking  father  to  destroy  all  of  the 
assignments  he  has  made  to  either  of  us 
within  the  last  thirty  days  of  the  notes 
and  mortgages  and  notes  secured  by  trust 
deeds,  and  what  is  known  on  his  inventory 
as  his  Mo.  Mich.  Ind.  and  So.  Dakota  papers, 
and  ask  him  to  assign  them  to  both  of  us 
jointly  80  that  we  shall  own  them  together? 
If  he  Is  not  equal  to  the  task—  WUl  you 
assign!  over  to  me  a  one-half  Interest  In  all 
of  the  above-mentioned  securities  that  were 
assigned  to  you  If  I  will  assign  over  to  you 
a  one-half  interest  in  all  of  the  above-men- 
tioned securHles  that  were  assigned  to  me — 
K>  that  we  shall  both  own  them  together  and 
jointly?  I  think  that  we  are, both  willing 
and  agreed —  That  we  shall  let  father  han- 
dle them  as  long  as  he  wants  to  do  so,  or 
until  we  should  both  become  satisfied  that 
It  Is  best  we  should  do  it  ourselves,  he  to 
have  the  Income  from  them  or  so  much  as 
he  wants.  I  am  willing.  *  *  *  In  case  he 
should  adopt  this  way  I  would  prefer  that 
after  he  assigns  and  delivers  them  over  to  us 
that  we  hand  back  to  him  all  or  such  part 
of  tbe  securities  he  may  like,  with  written 
authority  to  cancel  sudi  part  of  the  securi- 
ties he  may  wish  in  case  of  our  or  either  of 
our  deaths  before  his.  This  would  preserve 
bis  maintenance,  and  It  would  be  thrown 
into  our  estates  when  he  is  through  with  It, 
and  tbe  gift  to  both  of  us  of  that  part  he 
should  cancel  would  be  void  or  transferred 
back.  His  income  to  be  taken  out  of  the 
earnings,  Income  and  proceeds  derived  from 
all  the  property  and  securities.  •  •  • 
Whenever  he  wishes  to  surrender  the  care 
and  management  of  any  part  or  all  of  tbe 
property,  then  so  much  as  be  surrenders 
shall  be  divided  In  kind  equally  between  us 
■o  far  as  it  is  satisfactory  to  both  of  us,  and 
what  cannot  be  so  divided  shall  be  held  by 
us  jointly  and  together,  and  divide  the  pro- 
ceeds when  paid  and  finally  disposed  of.  At 
his  decease  and  mother's  decease  we  shall 
Immediately  divide  the  cash  and  treat  tbe 
balance  of  it  as  above  m«itioned." 

On  December  15th  he  wrote  tbe  following 
letter  to  his  father:  "Dear  Father:  I  have 
thought  that  matter  all  over  carefully  and  I 
am  fully  convinced  that  this  is  the  way  to 
have  it  done.  I  talked  with  Mr.  Wadleigh,  the 
atty.  about  it  He  thought  as  I  did  &,  said 
that  it  was  the  way  J(ritn  De  Shon's  estate 
was  fixed  Sc  with  8  heirs,  &  there  was  no 
trouble  or  friction.  My  plan  Is  this  &  I 
will  agree  with  Freed  to  have  it  done  so: 


Have  all  papers  &  securities  assigned  &  trans- 
ferred &  delivered  to  us  Jointly,  ail  of  the 
last  lot  of  assignments  made  lost,  &  this 
month  to  be  made  to  comply  with  this  form, 
which  we  agree  to  do.  You  to  have  so  much 
of  the  income  &  management  of  tbe  business 
as  you  desire  as  long  as  you  can  do  It  At 
your  decease  we  to  pay  mother  three  hun- 
dred dollars  each  month  as  long  as  she  lives 
&  divide  the  papers  and  securities  as  nearly 
equal  as  we  can — those  that  we  cannot  so 
divide  &  when  they  are  paid  and  disposed  of 
then  we  will  divide  the  proceeds — ^all  to  be 
done  equally,  share  and  share  alike.  If  you 
prefer  Instead  of  the  income  and  manage- 
ment of  tbe  business  we  will  pay  you  each 
year  in  quarterly  installments  five  thousand 
dollars  a  year  as  long  as  you  live. 

"Alfred  Sbepard. 

"I  will  agree  to  the  above. 

"I  will  agree  to  the  above." 

It  is  apparent  from  the  letters  and  from 
the  testimony  of  contestant  that  tbe  trans- 
action of  189G  extended  over  several  weeks, 
and  that  the  nature  of  the  arrangement  be- 
tween the  father  and  the  sons  was  under 
consideration.  The  letters  of  contestant  in- 
dicate in  the  strongest  manner  that  the  trans- 
action being  thought  over  carefully  involved 
a  transfer  which,  though  apparently  abso- 
lute, was  in  reality  only  to  divest  his  father 
of  his  interest  In  the  property  at  his  death.  ^ 
Freedom  says  that  this  was  the  proposition  ' 
substantially  agreed  to,  the  material  change 
being  that  the  property  was  to  be  assigned  to 
them  severally  Instead  of  Jointly.  It  is  ap- 
parent tbat  if  this  was  the  agreement  the 
books,  like  the  assignments,  would  be  design- 
ed upon  their  face  to  show  a  fully  executed 
transfer,  so  that  upon  the  death  of  the  fa- 
ther the  title  of  the  sons  would  appear  to  be 
vested,  and  the  expense  of  probate  proceed- 
ings and  inheritance  taxes  avoided.  The 
books,  therefore,  showing  fully  executed 
transfers,  are  not  inconsistent  with  tbe  claim 
that  the  transaction  was  In  Us  character  tes- 
tamentaiy.  Neither  is  the  conduct  of  the 
parties  inconsistent  with  the  agreement  as 
claimed  by  proponent  It  is  conceded  that 
the  securities  were  immediately  handed  back 
to  the  father;  the  assignments  were  not  re- 
corded; he  collected  and  discharged  mort- 
gages; coupons  on  twnds  were  sent  to  him 
and  collected;  be  collected  dividends  and 
voted  his  stock.  In  short  he  did  as  con- 
testant testified  he  was  to  do,  "to  re-Invest 
It  the  same  as  if  it  was  his  own  property." 

In  1880  Alfred  took  his  securities  home  in 
a  grip,  and  never  put  them  back  into  his 
father's  possession.  "He  had  nothing  to  do 
with  handling  or  collecting  them  and  exer- 
cised no  control  over  them  after  that  time." 
The  initialing  of  the  securities  had  no  sig- 
nificance whatever  unless  it  was  to  indicate 
that  there  was  something  unusual  about  the 
transaction.  He  took  notes  and  mortgages 
In  his  own  name.  He  collected  and  used 
dividends.    He  used  the  interest  on  the  $50,- 
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000  note.  "He  didn't  reserve  It,  we  Jnst  let 
bim  bave  it,"  contestant  testifies.  Tbe  con- 
duct of  David  Shepard  tbroughout  Is  incon- 
sistent witb  tbe  theory  that  be  understood 
tbat  be  was  an  agent  for  his  sons,  convert- 
ing their  property  to  bis  own  use  and  laying 
himself  liable  to  a  charge  of  embezzlement. 
The  history  of  bis  long  and  honorable  life  as 
presented  by  this  record  is  at  war  witb  such 
a  conclusion.  His  use  of  so  much  of  the 
property  as  b&  desired  for  his  own  purposes 
is  consistent  with  the  theory  that  the  ar- 
rangement which  contestant  had  thought  "all 
over  carefully"  was,  as  indicated  by  his  let- 
ters, testamentary  In  its  character.  This 
collateral  Issue  as  to  tbe  ownership  of  tbe 
securities  was  made  the  principal  issue  in 
tbe  case,  to  tbe  overshadowing  of  the  real 
issue  as  to  tbe  mental  competency  of  Da- 
vid Shepard,  and  the  trial  became  a  con- 
test between  tbe  two  brothers.  Their  rights 
have  been  litigated  and  determined  in  the 
court  of  chancery,  which  was  the  proper 
forum  for  such  determination. 

There  is  no  doubt  that  the  fact  tbat  a  testa- 
tor disposes  of  property  not  bis  own  may 
be  considered,  in  connection  with  other  facts 
tending  to  impeach  his  mental  competency, 
in  determining  whether  he  was  competent  to 
make  the  will,  and.  In  connection  with  other 
facts  tending  in  the  same  direction,  may  be 
.admissible  upon  the  question  of  undue  in- 
fluence. But  where,  as  in  this  case,  the  di- 
rect testimony  of  tbe  witnesses  for  proponent 
and  contestant  and  all  of  bis  transactions,  in 
the  light  of  tbe  surrounding  circumstances, 
conclusively  demonstrate  tbe  testator's  men- 
tal competency,  and  the  showing  as  to  'the 
disposition  of  the  property  Is  at  least  as  con- 
sistent with  a  lawful  as  an  unlawful  dlsixei- 
tion,  we  do  not  think  such  showing,  standing 
alone  and  unsupported,  Is  sufficient  to  war- 
rant submitting  to  the  jury  tbe  question  of 
mental  incompetency.  Fraser  v.  Jennlson,  42 
Mich.  206,  3  N.  W.  882;  O'Connor  v.  Madison, 
98  Mich.  183,  67  N.  W.  105 ;  Hlbbard  v.  Baker, 
141  Mich.  124,  104  N.  W.  399;  Blackman  v. 
Andrevre,  150  Mich.  322,  114  N.  W.  218;  Lef- 
flngwell  y.  Bettlnghouse,  151  Mich.  513,  115 
N.  W.  731;  Clark  v.  Ulrich,  153  Mich.  695, 
117  N.  W.  329. 

We  are  also  of  tbe  oirinion  that  there  was 
no  competent  evidence  of  insane  delusion 
to  Justify  the  submission  of  tbat  question  to 
the  jury.  Bean  v.  Bean,  144  Mich.  699,  108 
N.  W.  369. 

Undue  influence:  The  burden  of  proof  is 
upon  the  contestant  to  establish  undue  in- 
fluence. In  re  Loree's  Estate,  158  Mich. 
372,  122  N.  W.  623.  And  the  mental  condi- 
tion of  the  object  of  the  alleged  influence  is 
an  Important  factor  in  tbe  determination  of 
the  question.  Kzperience  has  demonstrated 
that  tbe  right  to  make  or  change  wills  is 
the  most  effective  means  possessed  by  old 
and  infirm  pe<vle  to  enable  them  to  secure, 
even  from  their  children  at  times,  the  care 
and  service  which  they  require.    While,  as 


we  have  frequently  held,  direct  and  positive 
proof  is  not  required,  and  the  question  must 
usually  be  determined  upon  circumstantial 
evidence,  such  evidence  should  be  sufficient 
to  reasonably  Justify  the  inference  that  the 
mind  of  the  testator  had  been  dominated 
and  overcome  by  tbe  mind  of  another  or  had 
been  deceived  and  misled  by  fraud  and  craft. 
As  we  have  already  tueld  that  there  is  no 
evidence  Justifying  the  conclusion  tliat  the 
testator's  mind  was  affected  by  any  insane 
delusion  as  to  his  sons,  and  tbat  he  was 
thoroughly  competent  to  make  his  will,  it  is 
from  this  standpoint  that  we  are  to  consider 
the  question  of  undue  influence  and  fraud. 
It  is  apparent  that  in  such  a  case  the  evi- 
dence should  be  convincing  in  a  high  degree 
to  warrant  the  annulling  of  the  product  of 
an  unquestionably  competent  mind.  The  evi- 
dence relied  upon  to  establish  tbe  cbarge  Is, 
in  brief: 

The  statement  in  the  paper  drawn  by  Mr. 
Wadlelgh,  and  signed  by  the  testator  on 
August  2,  1902:  "I  further  state  that  he 
(Freedom)  has  never  at  any  time  requested 
me  to  make  any  of  the  said  transfers,  and 
has  never  sought  to  Influence  me  in  regard 
to  the  same,  but  all  the  same  are  made  by 
me  on  my  own  motion,  and  being  the  final 
disposition  I  desire  to  make  of  tbe  said  prop- 
erty." 

Tbe  claim  that:  "Beginning  with  the  trou- 
ble over  the  Hofer  loan  at  Christmas  time 
1900,  and  continuing  down  through  the  bal- 
ance of  ithe  life  of  David  Shepard,  Freedom 
was  continually  making  statements  to  his 
father  about  Alfred  and  threatening  Alfred 
with  arrest"  Tbat  when  the  bouse  was 
painted  in  1903  testator  wanted  it  the  same 
color  as  previously,  but  Mr.  and  Mrs.  Free- 
dom Shepard  wanted  it  a  different  color, 
and  it  was  painted  as  they  wanted  it  That 
testator  had  promised  Mrs.  Simons  not  to 
ask  her  to  sign  any  papers  as  a  witness  that 
would  in  any  way  bring  her  into  any  family 
trouble,  and  when  she  signed  the  will  as  a 
witness  she  was  not  advised  and  did  not 
know  tbat  it  was  a  will.  That  on  one  occa- 
sion Freedom  was  heard  to  say  to  his  father, 
referring  to  Alfred,  "What  shall  we  do  with 
this  man,  he  acts  like  a  child." 

The  testimony  of  Ransom  Lloyd:  "During 
the  last  two  or  three  years  of  his  life,  I 
never  heard  Freedom  Shepard  say  anything 
to  his  father  about  Alfred,  except  I  used  to 
bear  him  ask  his  father  if  he  had  heard 
from  Alfred,  or  'Have  yon  heard  from  Mol- 
ly?' (Molly  referred  to  Mrs.  Alfred  Sh^ 
ard.)" 

That  Freedom's  expression  and  Tolcewere 
peculiar  and  different  from  former  years. 
He  noticed  this  perhaps  a  half  dozen  times. 
That  testator  told  him  he  wanted  to  sell 
certain  lots,  but  on  Lloyd  finding  a  purchas- 
er, "he  said  he  didn't  want  to  sell  them, 
that  Freedom  wanted  them.  He  said  that 
Freedom  didn't  want  him  to  sell  them." 

That  In  1899,  when  tbe  driveway  waa  b»> 
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lug  repaired,  Freedom  wu  nnable  to  Influence 
Ills  father  as  he  did  about  the  painting  In 
1903 ;  that  a  month  or  so  later  he  Insisted  on 
baving  the  hired  girl  eat  at  his  table,  against 
Freedom's  criticism ;  tltat  in  18^  testator  told 
Freedom  he  need  not  Interfere  with  his  plans 
for  placing  the  radiators,  that  he  did  not  care 
to  be  dictated  to,  and  would  have  it  put  In 
to  suit  himself. 

That  Freedom  had  every  opportunity  to 
exercise  Improper  Influence  over  his  father. 

Finally,  as  stated  in  contestant's  brief: 
"In  addition  to  the  foregoing,  we  have  the 
overwhelming  proof  in  this  case  that  the 
gifts  of  1896  and  of  November  8,  1898,  were 
valid  ones,  and  were  made  under  sucfa  dr- 
cnmstances  as  indicate,  b^ond  question,  the 
intention  upon  the  part  of  David  Shepard  to 
make  those  gifts.  We  have  also  the  treat- 
ment of  these  various  gifts  by  David  Shep- 
ard himself  after  they  were  made,  and  his 
continued  and  repeated  recognition  of  them 
as  gifts.  It  is  the  claim  of  the  contestant 
that  Freedom,  under  the  evidence,  is  clearly 
responsible  for  the  mental  attitude  of  the  fa- 
ther toward  Alfred  at  the  time  of  the  making 
of  this  will,  because  of  the  various  and  re- 
peated suggestion^  and  statements  that  were 
made  by  Freedom  to  the  father,  and  based  up- 
on the  testimony  of  Mrs.  Freedom  Shepard 
who  says  that  upon  the  4th  day  of  August, 
nine  days  before  the  making  of  the  wUl,  the 
father  mentioned  to  her  that  he  thought  Al- 
fred was  dishonest,  and  be  made  that  state- 
ment as  a  reason  for  making  the  gift  of  cer- 
tain property  to  Freedom  individually  (which 
It  is  claimed  by  contestant  bad  been  previous- 
ly given  to  the  two  scms  Jointly),  the  position 
of  contestant  that  undue  and  Improper  im- 
floence  was  used  upon  David  Shepard  Is  am- 
ply justified." 

The  controversy  between  the  sons  over  the 
Hofer  loan  arose  during  the  holiday  season 
of  1900,  and  related  to  the  extent  of  their  re- 
spective Interests  therein.  The  amount  of  the 
loan  was  $17,000,  of  which  Alfred  furnished 
$7,000  of  his  own  money  and  David  Sbex>- 
ard  furnished  $10,000.  Alfred  claimed  that 
$2,000  of  the  $10,000  was  furnished  to  blm 
and  $8,000  was  furnished  on  the  Joint  account 
of  himself  and  Freedom.  Freedom  contended 
that  the  $8,000  was  furnished  to  him.  The 
dispute  having  become  heated,  the  father  was 
called  in  to  give  his  opinion.  No  one  dis- 
putes his  entire  competency  at  that  time,  and 
he  was  the  person  beet  qaallfled  by  knowl- 
edge of  the  facts  to  determine  the  contro- 
versy. He  told  Alfred  tliat  he  thought  Free- 
dom was  ri^t,  and  then,  as  Alfred  testi- 
fies: "I  took  th6  Hofer  loan  papers  that  I 
found  in  the  safe  and  put  them  in  my  pocket 
They  never  went  back  into  father's  posses- 
sion. I  said,  'I  will  attend  to  these  myself.' 
Just  prior  to  that  time  father  had  expressed 
the  opinion  to  me  that  I  was  mistaken  as  to 
my  attitude  in  regard  to  that  loan.  I  claim- 
ed that  I  bad  an  interest  of  $9,000,  and  $8,000 
was  in  the  Joint  account.     I  said  tliat  to 


Freedom,  I  don't  know  whether  father  was 
present  at  that  time  or  not.  I  don't  think  he 
was.  I  didn't  make  any  explanation  about  it 
to  father.  I  never  after  that  attempted  to 
explain  to  father  what  my.  attitude  in  regard 
to  it  WS&  I  don't  think  father  knew  then 
that  I  had  taken  the  papers  away.  I  pre- 
sume he  knew  after.  I  didn't  make  any  ex- 
planation as  to  why  I  had  taken  the  papers 
away.  »  •  •  When  we  were  looking  over 
these  acooonta  in  the  Ohristmas  season  of 
1901, 1  would  be  at  work  in  there,  and  Freed 
would  come  In  and  want  me  to  assign  him 
one-half  of  this  Hofer  loan,  and  he  would  pay 
me  one-half  of  it.  Freed  wanted  me  to  as- 
sign him  one-faalf  of  the  mortgage  and  he 
would  pay  me  $500,  and  I  went  to  work  and 
made  the  entry  here ;  this  is  on  my  individual 
account,  page  277  of  the  ledger.  I  made  the 
entry:  'By  Joseph  Hofer  loan,  $17,000,  less 
$500  paid  Alfred  Shepard  by  F.  O.  Shepard 
so  that  each  will  own  It  Jointly,  one-half  of 
it,'  and  I  carried  the  $16,500  out  and  that  was 
erased.  He  didn't  pay  me  the  $500  at  that 
time,  and  I  erased  the  entry.  When  we  sep- 
arated there  were  no  particular  words  be- 
tween us,  bat  there  wasn't  a  friendly  feeing. 
I  made  that  erasure  in  the  Christmas  season 
of  1901.  After  that  time  he  and  I  didn't  try 
to  adjnst  our  matters."  On  the  same  occa- 
sion he  conceded  Freedom's  claim,  "on  ac- 
count of  father,  not  because  It  is  right"  Nev- 
er liaving  made  any  explanation  to  his  father 
about  it,  his  father  certainly  liad  a  right  to 
believe  that  he  acknowledged  the  correctness 
of  his  decision. 

Freedom's  threat  to  arrest  him  was  In  con- 
nection with  his  taking  away  the  papers. 
This  diq>ute  appears  to  have  been  the  begin- 
ning of  an  unfriendly  feeling  between  the 
two  brothers,  and  their  father  had  a  right  to 
believe  that  Alfred  was  responsible  for  that 
feeling. 

Prior  to  the  Christmas  season  of  1903,  con- 
testant teetlfles  that  his  father  had  recelvM 
him  In  a  friendly  and  affectionate  manner. 
He  testifies  that  at  this  season  of  1903  be 
noticed  certain  erasures  on  the  books  and  the 
absence  of  certain  notes  from  the  safe.  "I 
says:  'Father,  where  are  those  notes?"  He 
says :  'Over  to  Freedom's,  over  to  Freedom's ; 
he  does  my  business  now,'  and  I  says,  'Where 
is  the  $28,000  of  notes?*  and  he  says,  'Freed 
is  doing  my  business  now.'  His  tone  of  voice 
when  be  said  that  was  one  I  never  have 
heard  him  use  before  in  my  life.  •  •  * 
Before  that  time  when  my  ibther  said  what 
he  did  to  me,  I  had  never  spoken  a  word  in 
anger  to  him  in  his  lifetime  and  he  never 
had  to  me  I  says  to  father,  'Father,  have 
you  any  Idea  I  have  ever  wronged  or  at- 
tempted to  wrong  yon  at  any  time  out  of  any 
money?*  and  he  answered  in  that  tone  of 
voice,  'You  won't  find  out  by  me.'  And  I  says, 
■I  will  give  yon  $100  if  you  will  tell  me  of 
one  penny.'  He  says,  'Well,  you  won't  find 
out  by  me,'  and  he  went  over  and  laid  doVn 
and  said  It  tired  him  to  talk  about  it     I 
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bare  glyot  tbe  wholo  oonTeraatlon,  aa  near  as 
I  can  recollect  I  tblnk  this  was  after  lunch, 
and  I  got  my  things  together,  and  I  said 
to  him,  'Father,  you  are  the  first  man  that 
ever  called  me  dishonest,'  and  I  shook  hands 
with  him  and  went  away  and  stayed  down 
town  until  train  time.  •  •  •  At  the  time 
during  the  Christmas  season  of  1906,  when 
I  asked  my  father  if  I  had  ever  wronged  him 
out  of  any  money,  he  says.  Tea,  yes,  two  or 
three  times,'  In  a  high  tone  of  voice,  and  I 
says,  'Tell  me  what  It  la^'  and  he  says,  'Well, 
you  won't  And  out  by  me.' " 

There  Isn't  a  syllable  of  testimony  In  the 
case  of  any  statements  of  David  Shepard  to 
Indicate  that  tbe  alleged  poisoning  of  his 
mind  by  Freedom  had  had  any  effect  upon 
his  attitude  towards  Alfred.  On  the  con- 
trary his  treatment  of  him  had  been  uniform- 
ly considerate,  kind,  and  affectionate  down  at 
least  to  the  occasion  in  December,  1903, 
when  Alfred  sought  a  Quarrel  with  him. 
There  Is  no  evidence  of  any  threats  made  by 
Freedom  against  bis  father  or  of  any  domi- 
nation of  his  mind  by  Freedom.  The  trivial 
incident  of  the  painting  in  1903  relied  upon 
to  show  a  change  in  Freedom's  influence  over 
him,  if  It  needed  any  explanation,  is  easily  ex- 
plained by  the  fact  that  at  that  time  Free- 
dom owned  the  house.  The  absence  of  proof 
of  Freedom's  machinations  and  control  over 
bis  father  and  the  trivial  incidents  brought 
forward  is  certainly  very  significant  In  view 
of  the  fact  that  he  was  constantly  surrounded 
by  witnesses  who  would  have  been  swift  to 
bring  them  to  the  light  if  they  bad  occurred. 

Mr.  Wadlelgh's  testimony  shows  that  the 
paper  explaining  that  the  transfers  to  Free- 
dom were  upon  the  initiation  of  David  Shep- 
ard was  drawn  at  the  request  of  David  Shep- 
ard. "Mr.  Freedom  Shepard  and  Mr.  David 
Shepard  were  there,  and  Freedom  said  that 
his  father  had  had  a  talk  with  him,  and 
wanted  him  to  draw  up  some  kind  of  a  state- 
ment relative  to  those  transfers  of  stock  aiid 
property,  showing  that  It  was  the  work  of 
him,  David  Shepard,  and  without  the  Imowl- 
edge  of  Freedom.  I  don't  know  as  I  can 
give  the  exact  language,  but  that  was  the 
substance  as  I  remember  it ;  and  I  then  had  a 
talk  with  Mr.  David  Shepard,  and  found  that 
he  wanted  such  a  paper  drawn,  and  he  di- 
rected me  to  draw  it.  He  seemed  to  be  rath- 
er urgent  to  have  it  drawn." 

In  the  case  of  a  man  of  feeble  mentality. 
In  conjunction  with  other  evidence,  such  an 
occurrence  might  afford  reasonable  ground 
for  suspicion.  In  the  case  of  a  man  like 
David  Shepard,  as  this  record  presents  him, 
It  affords  cogent  evidence  of  the  absence  of 
undue  Influence.  Unfortunately,  David  Shep- 
ard can  only  speak  through  the  mouths  of 
others  and  through  written  declarationB  such 
as  this,  and  his  will  and  those  written  testi- 
monies of  a  competent  mind  are  entitled  to 
credit,  until   some  substantial  evidence  Im- 


pugns their  veracity.  He  was  under  no  de- 
lusion as  to  his  sons.  He  knew  them  better 
than  any  one  else.  He  told  contestant's  wit- 
ness Wersteln  that  Alfred  was  pretty  shrewd, 
a  good  business  lOan  and  making  money ;  that 
he  was  engaged  in  the  chattel  mortgage  busi- 
ness ;  that  "Alfred  was  pretty  sharp  and  that 
he  was  making  money  and  was  sometimes 
too  sharp."  Mr.  Nichols  testified  that  from 
a  conversation  he  had  with  Alfred  he  under- 
stood that  his  father  disapproved  of  what  he 
did  in  connection  with  certain  Tulare  county 
bonds  where  Alfred  Insisted  upon  hla  strict 
legal  rights. 

The  will  does  not  present  a  case  of  an  un- 
natural disposition  of  property.  David  Shep- 
ard had  made  both  his  sons  rich  men.  Al- 
fred was  sharp  and  shrewd  and  making  mon- 
ey fast,  as  his  father  understood,  though  Al- 
fred did  not  see  fit  to  confide  In  his  father 
the  extent  of  his  wealth.  From  his  remarks 
to  Wersteln,  he  did  not  entirely  approve  of 
Alfred's  sharpness,  but  considered  that  It 
sometimes  went  beyond  the  bounds  of  Justi- 
fiable business  shrewdness,  and  lost  sight  of 
the  rights  of  others.  The  only  time  he  ever 
intimated  that  he  thought  Alfred  had  wrong- 
ed him  out  of  any  money  was  In  response  to 
Alfred's  nagging  inquiries  the  last  of  De- 
cember, 1903,  long  after  the  making  of  the 
will  In  question.  There  Is  no  evld«ice  to  sup- 
port an  Inference  that  Freedom  had  implant- 
ed any  such  idea  In  his  mind.  He  was  en- 
tirely familiar  with  the  circumstances  lilm- 
self  and  competent  to  weigh  them  and  Judge 
of  their  effect.  In  our  opinion,  there  was  not 
sufficient  evidence  of  fraud  and  undue  in- 
fluence to  warrant  the  submission  of  the  ques- 
tion to  the  Jury. 

The  Judgment  Is  reversed,  with  costs 
against  contestant  personally,  and  a  new  trial 
granted. 


HORNING  V.  KENDRICK,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     May  0,  1910.) 

1.  JunoKEHT  a  30t*)— Decree  bt  Cowsewt— 
MoDirioATiON— ConsBNT  or  Pabtiss. 

A  decree  by  consent  cannot,  in  tbe  ab- 
sence of  fraud  or  miatake,  be  set  aside  by  re- 
hearing, or  on  appeal ;  nor  can  it  be  modified 
without  the  consent  of  the  parties. 

[EM.   Note.— For  other  cases,   see  Jadgment, 
Cent.  Dig.  I  590;  Dec.  Dig.  8  801.*] 

2.  JtrnoMEWT  (J  301*)— Degree  bt  Con«eht— 
Extension  of  This— Altebation  of  De- 
cree. 

Where  a  decree  by  consent  was  entered, 
under  which  complainant  was  to  pay  a  cer- 
tain sum  to  d^endant  on  or  before  a  certain 
date,  whereupon  defendant  was  to  convey  cer- 
tain property  In  dispute  to  the  complainant,  a 
supplemental  decree  entered,  extending  the  time 
of  payment  60  days,  was  an  alteration  of  the 
decree ;  the  element  of  time  being  the  very  es- 
sence of  the  agreement,  which  ripened  into  a  de- 
cree. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  I  590;   Dec.  Dig.  I  301.*] 
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3.  MANDAirtTfl   (I  4*)— SirPFIJaiXNTAI.  Dxouk 

—Final  Obdeb— Rxtiew. 

An  order  extending  the  time  of  payment, 
which  by  its  terms  stands  as  a  snpplemental 
decree,  is  a  final  order,  and  review  tneieof  can 
not  be  had  by  mandamus,  bnt  only  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Die.  If  8-34;    Dec.  Dig.  i  4.*] 

Mandamus  by  Washburn  Homing  against 
wmiam  R.  Kendrick,  Circuit  Judge.  Writ 
denied. 

Argued  before  OSTRANDBR,  HOOKER, 
McAIiVAY,  BROOKE,  and  STONE,  JJ. 

Julius  B.  Kirby,  for  rdator.  Thomas  O. 
Baillie,  for  respondent. 

BROOKE,  3.  Relator  was  defendant  In  a 
chancery  proceeding,  in  which  he  was  charg- 
ed with  having  purchased  certain  lands  and 
securities  as  trustee  for  the  complainant 
therein.  He  filed  an  answer  to  the  bill  of 
compUiint,  but  before  proofs  were  taken  ttie 
parties  to  the  cause  agreed  upon  a  settle- 
ment of  the  matters  In  dispute,  and  on  Jan- 
uary 3,  1910,  a  consent  decree  was  entered, 
by  the  terms  of  wblcb  complainant  was  to 
pay  to  relator  the  exua  of  $6,000  on  or  before 
February  16,  1910,  with  interest  from  Febru- 
ary 1,  1910.  Upon  the  payment  of  said  sum, 
relator  was  to  transfer  and  convey  the  prop- 
erty In  dispute  to  the  complainant  In  default 
of  the  payment  of  said  sum  on  or  before  said 
date,  the  property  in  dispute  was  to  become 
the  property  of  relator,  free  from  any  claim 
of  complainant,  and  the  bill  of  complaint  be 
dismissed.  On  February  15,  1910,  complain- 
ant filed  a  petition  for  an  extension  of  00 
days  In  which  to  pay  the  $6,000.  A  hearing 
was  had  on  said  petition  on  February  21, 
1910,  and  a  supplemental  decree  was  made 
on  February  24,  1910,  extending  the  time  of 
payment  to  March  31,  1910.  This  was  done 
over  the  protest  of  relator.  No  fraud  or 
mistake  was  shown  upon  the  hearing,  but 
the  amendment  to  the  decree  was  made,  as 
recited  therein,  for  the  reason  that  the  com- 
plainant had  acted  in  good  faith,  but  had 
been  disappointed  in  its  efforts  to  raise  the 
money,  and  that  if  the  additional  time  were 
not  granted  complainant  would  be  greatly 
damaged,  and  its  property  largely  sacrificed, 
wblle  the  defendant  (relator)  would  not  be 
seriously  injured  by  the  extension.  Relator 
asks  for  a  writ  of  mandamus  to  compel  the 
vacation  of  the  amended  decree. 

It  Is  elementary  that  a  decree  by  consent 
cannot,  in  the  absence  of  fraud  or  mistake, 
be  set  aside  by  rehearing,  or  on  appeal ;  nor 
can  it  be  modified  without  the  consent  of  the 
parties.  Russell  v.  White,  63  Mich.  400,  29 
N.  W.  865;  Hodges  v.  McDuff,  76  Mich.  303, 
43  N.  W.  428;  Enc.  of  Plea.  &  Prae.  vol.  18, 
p.  5,  and  cases  cited.  This  proposition  is 
not  denied  by  the  respondent;  but  It  Is  urg- 
ed that  tbe  amended  decree,  which  provides 
merely  for  an  extension  of  time  in  which  the 


money  is  to  be  paid.  Is  not  an  alteration  of 
the  decre& 

We  are  unable  to  agree  with  this  conten- 
tion. The  record  shows  tliat  a  part  of  the 
property  in  dispute  consisted  of  a  gravd  pit, 
which  both  parties  desired  to  operate.  Re- 
lator is  prevented  by  injunction  from  oper- 
ating during  the  pendency  of  the  suit.  It  is 
apparent  to  us  that  the  element  of  time  was 
of  the  very  ess^ice  of  the  agreement,  which 
ripened  into  a  decree.  If  the  court  below 
oould  extend  the  time  once  toe  a  month,  it 
could  again  extend  it  for  a  further  period, 
and  thus  render  the  decree  less  valuable,  or 
even  useless,  to  the  party  not  consenting  to 
the  change.  A  reduction  of  the  sum  to  be 
paid  might  easily  be  less  injurious  to  the 
rights  of  relator  than  an  extension  of  the 
time  for  payment. 

The  question  of  the  propriety  of  the  rem- 
edy (mandamus)  sought  by  the  relator,  while 
not  raised  by  the  respondent,  forces  itself 
upon  our  attention.  It  seems  clear  that  the  - 
order  extending  the  time  of  payment,  which 
by  its  terms  stands  as  a  supplemental  decree, 
Is  a  final  order,  end  that  review  thereof  can 
be  had  only  by  appeal.  Having  Indicated  our 
views  upon  the  merits,  however,  it  is  prob- 
able that  a  proper  order  will  be  Altered  by 
the  learned  circuit  Judge,  upon  the  applica- 
tion of  relator,  without  necessitating  tbe  de- 
lay incident  to  an  appeal. 

The  writ  will  be  denied,  bat  without  costs. 


GROVB-WHARTON  CONST.  CO.  v.  CLARK 

et  al.    (No.  16,084.) 
(Sapreme  Court  of  Nebraska.     May  20,  1910.) 

(Syllalut  iy  ihe  Court.) 

1.  Mechanics'   Liens   (S   132*)— Joindeb  of 
Claims— TistE  fob  Filing. 

Where  material  has  been  furnished  and  la- 
bor performed  for  the  construction  of  a  building 
under  distinct  contracts  between  a  contractor 
and  the  owner  of  said  structure,  one  claim  for  a 
lien  for  the  amount  due  upon  the  several  con- 
tracts may  lawfully  be  filed  if  material  was  fur- 
nished or  labor  performed  under  all  of  the  con- 
tracts within  four  months  of  the  date  the  claim 
was  filed. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  203 ;   Dec.  Dig.  {  132.*] 

2.  Mechanics'  Liens  (|  93*)— Rioht  to  Lien 
—Substantial  Pebeobmancb. 

In  an  action  to  foreclose  a  mechanic's  lien 
for  labor  performed  upon  and  material  furnish- 
ed for  a  building,  proof  that  there  was  a 
trifling  failure  to  perform  the  contract  will  not 
defeat  the  action,  where  It  appears  that  the 
lienor  substantially  performed  his  contract 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  124 ;   Dec  Dig.  |  93.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Kennedy,  Judge. 

Action  by  the  Grove-Wbarton  Construction 
Company  against  Adelaide  W.  Clark  end 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    AQlrmed. 
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W.  W.  Slabangh,  for  appellants.  Byron  O. 
Bnrbank  and  John  C.  WIuirt<m,  for  appellee. 

BOOT,  J.  This  is  an  action  to  foreclose  a 
mechanic's  lien.  The  plaintiff  prevailed,  and 
fhe  owner  of  the  lots  InvolTed  appeals. 

1.  Tlie  defendant  insists  that  the  district 
court  erred  In  foreclosing  three  distinct  con- 
tracts included  in  one  claim  for  a  Hen.  The 
evidence  shows  that  the  plaintiff  agreed  with 
the  defendant  to  furnish  lumber  for  the  house 
thereafter  constructed.  Subsequently  a  dis- 
tinct contract  was  made  between  the  parties 
for  millwork  to  finish  said  building,  and 
finally  a  third  contract  wai^  made  between 
them  with  reference  to  painting  said  struc- 
ture. AU  of  the  contracts  were  oral,  and 
were  referred  to  in  one  yerifled  claim  for  a 
Hen  filed  in  the  office  of  the  register  of  deeds. 
We  have  held  that  separate  contracts  for 
labor  performed  or  material  furnished  in 
constructing  or  repairing  a  building  upon  or 
appurtenances  to  real  estate  may  not  be  tack- 
ed so  that  material  famished  or  labor  per- 
formed under  a  subsequent  contract  may  be 
considered  for  the  purpose  of  extending  the 
time  within  which  the  claim  under  the  prior 
contract  may  be  filed.  Henry  ft.Coatsworth 
Co.  V.  Flsherdlck,  87  Neb.  207,  65  N.  W.  643 ; 
Hansen  r.  Kinney,  46  Neb.  207,  64  N.  W.  710. 
But  we  hare  never  decided  that  one  claim 
filed  within  the  time  provided  by  law  for  the 
first  contract  will  not  sustain  a  mechanic's 
lien  for  several  contracts  with  reference  to 
one  building  or  other  improvement.  The 
general  statements  in  the  syllabus  of  Nye  & 
Schneider  Co.  v.  Berger,  52  Neb.  758,  73  N. 
W.  274,  should  be  considered  in  connection 
with  the  fbcts  referred  to  In  the  opinion. 
In  that  case  material  bad  been  furnished 
under  separate  contracts  for  the  construc- 
tion and  improvement  of  a  building.  The 
claim  for  a  Hen  had  been  filed  too  late  to 
sustain  the  earlier  contract,  unless  work  per- 
formed and  material  furnished  under  the  lat- 
er contract  gave  vaUdlty  to  the  claim  for  all 
material  furnished.  We  held  the  claim. bad 
been  filed  too  late  to  continue  a  Hen  for  the 
contract  that  had  been  performed  more  than 
four  months  before  that  claim  was  filed.  In 
Henry  &  Coataworth  Co.  v.  Halter,  68  Neb. 
686,  79  N.  W.  616,  a  single  lien  for  services 
rendered  under  five  distinct  contracts  was 
foreclosed.  In  that  case,  the  claim  was  filed 
within  four  months  of  the  date  the  last 
services  under  the  first  ccmtract  were  ren- 
dered. Kinney  v.  Dulnth  Ore  Co.,  68  Minn. 
456,  60  N.  W.  23,  49  Am.  St  Bep.  628.  The 
point  of  law  urged  by  the  defendant  is  not 
weU  taken. 

2.  The  defendant  farther  contends  that 
none  of  the  material  furnished  under  the 
contract  for  lumber  was  delivered  within 
four  months  of  September  SO,  1907,  the  date 
the  claim  for  a  Uea  was  filed.  The  evidence 
demonstrates  that  the  plaintiff  delivered  to 


the  defendant  under  the  ecmtraet  lumber  oa 
May  31,  June  8,  and  June  17,  1907.  Tliere 
is  some  contention  that  the  material  fnmlsh- 
ed  In  June  was  extra  lumber  not  Included 
In  the  original  contract,  and  should  not  be 
considered  for  the  purpose  of  nph<ddlnc  a 
Hen  for  lumber.  Whatever  may  be  the  fact 
concerning  the  June  deliveries,  we  are  satis- 
fled  that  the  flooring  delivered  May  31,  1907, 
is  described  in,  and  was  delivered  pursuant 
to,  the  contract  first  entered  into  between 
the  parties  hereto.  We  therefore  hold  that 
the  verified  account  was  filed  In  time: 

8.  The  def«>dant  contoids  that  part  of 
the  material  charged  against  her  by  the 
plaintiff  was  not  furnished,  but  the  record 
does  not  bear  out  the  assertion.  Mr.  Grove, 
the  plaintiff's  president  and  manager,  testi- 
fies positively  that  aU  of  the  material  thus 
charged  was  furnished  the  defendant,  and 
there  is  considerable  evidence  in  the  record 
tending  to  corroborate  that  testimony.  It 
also  appears  from  a  consideration  of  the 
evidence  that  the  plaintiff  and  the  defendant, 
after  the  house  was  constructed,  agreed  up- 
on the  items  of  material  furnished  waiee 
the  first  contract  and  the  amount  unpaid 
therefor.  We  find  nothing;  In  the  record  to 
justify  setting  aside  the  findings  of  the  dis- 
trict court  in  this  particular.  The  pro<^ 
concerning  the  mlUwork  also  supports  the 
decree. 

4.  Some  complaint  Is  made  by  the  defend- 
ant that  the  plaintiff  furnished  inferior 
material  for  and  did  not  properly  paint  the 
house  subjected  to  the  Hen  foreclosed  herein. 
We  do  not  think  the  evidence  preponderates 
in  defoidant's  favor  upon  this  subject,  but, 
on  the  contrary,  establishes  a  substantial 
performance  by  plaintiff  of  Its  contracts 
with  the  defendant  Furthermore,  the  an- 
swer Is  a  general  denial.  The  defendant's 
evidence,  uncontradicted,  will  not  support  a 
finding  that  any  definite  sum  should  be  de- 
ducted because  of  the  alleged  failure  of  the 
plaintiff  to  perform  its  contract  in  every  de- 
tail. In  this  situation  the  case  is  ruled  by 
Habn  v.  Bonacum,  76  Neb.  837,  107  N.  W. 
1001,  109  N.  W.  368,  and  the  plaintiff  is 
mtltled  to  a  foreclosure  of  its  Hen. 

The  Judgment  of  the  district  court  Is  right, 
and  Is  affirmed. 


In  re  SCHUCK'S  ESTATE. 

JONES  V.  SCHUCK'S  ESTATE  et  al. 

(No.  15,997.) 

(Supreme  Court  of  Nebraska.     May  23,  1910.) 

(Syllabvs  by  the  Court.) 

WnXB    (I     673*)— CORSTBUCTIOK— BlOHTS    OF 

Widow. 

A  widow  who  served  as  executrix  under 
the  will  of  her  deceased  husband  held  not  an- 
swerable to  his  children  in  her  final  account  for 
the  income  arising  after  his  death  from  the  es- 
tate of  which  he  died  seised,  where  he  disposed 
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of  hid  ptoperty  as  follows:  "I  hereby  bequeath 
and  grant  to  my  beloved  wife,  Augusta  Johanna 
Schnck,  all  my  personal  and  real  estate  of 
which  I  shall  die  possessed,  to  be  used  by  her 
for  her  support  ana  her  dependent  dbildren,  but 
not  to  be  sold  or  wasted  but  to  use  the  income 
of  it  as  heretofore  directed,"  and  "after  the 
death  of  my  wife  it  is  my  will  that  the  said 
personal  and  real  estate  shall  be  divided  equal- 
ly between  my  eleven  children." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IMg.  I  1247;  Dec.  Dig.  {  S73.*] 

Appeal  from  District  Court,  Clay  Goaoty; 
Hurd,  Judge. 

Proceedings  for  settlement  of  the  estate  of 
Charles  Schucic  Objections  of  Llasle  Jones 
to  the  final  account  of  the  ezecotrlx  were 
orerruled,  and  she  appeals.    Affirmed. 

John  C.  Stevens,  for  appellant  S.  W. 
Christy  and  L.  B.  Cottle,  for  appellees. 

ROSE,  J.  This  appeal  requires  an  exami- 
nation of  the  following  provisions  of  the  duly 
probated  will  of  Charles  Schuck,  deceased: 

"First  I  hereby  constitute  and  appoint  my 
beloved  wife,  Augusta  Johanna  Schuck,  ex- 
ecutor of  this  my  last  will  and  testament,  di- 
recting her  to  pay  all  my  lawful  debts  and 
funeral  expenses  and  to  dispose  of  the  bal- 
ance of  my  estate  as  hereinafter  directed. 

"Second.  I  hereby  bequeath  and  grant  to 
my  beloved  wife,  Augusta  Johanna  Schuck, 
all  my  personal  and  real  estate  of  which  I 
shall  die  possessed,  to  be  used  by  he*  for  her 
support  and  her  dependent  children,  but  not 
to  be  sold  or  wasted  but  to  use  the  Income  of 
it  as  heretofore  directed. 

"Third.  After  the  death  of  my  wife  It  Is 
my  will  that  the  said  personal  and  real  es- 
tate shall  be  divided  equally  between  my 
eleven  children,  to  wit:  Mrs.  Lizzie  Jones  of 
Inland,  Neb.,  Mrs.  Anna  Bertha  Scherwltz  of 
Inland,  Neb.,  Mrs.  Ida  Guthrie  of  Denver, 
Colo.,  Mrs.  Louisa  8chli<*  of  Clay  Center, 
Neb.,  J<An  S<*uck  of  Inland,  Neb.,  Mrs.  Mary 
Schmidt  of  Spring  Ranche,  Neb.,  Eddie 
Schuck  of  Inland,  Neb.,  Charles  Schnck  of 
Inland,  Neb.,  Clara  Schuck  of  Inland,  Neb., 
Herman  Schuck  of  Inland,  Neb.,  Maude 
Schuck  of  Inland,  Neb." 

Testator's  widow  qualified  as  executrix, 
and  the  meaning  of  the  will  was  first  called 
In  question  in  the  county  court  of  Clay  county 
by  objections  to  her  final  account  and  to  her 
being  discharged.  Her  final  account  showed 
there  remained  In  her  hands  as  unexpended 
proceeds  of  testator's  personalty,  after  pay- 
ment of  debts  and  expenses  of  administration, 
the  sum  of  f  1,158.  Ebcecutrix  did  not  account 
for  the  interest  on  that  sum  nor  for  the  rents 
and  profits  of  the  real  estate  of  which  testa- 
tor died  seised.  The  objections  were  founded 
on  these  propositions:  The  executrix,  under 
the  terms  of  the  wilt,  is  responsible  as 
trustee  to  testator's  children  for  all  of  the  es- 
tate not  necessary  for  the  support  of  herself 
and  dependent  children,  including  the  lncom« 


from  boQi  personal  property  and  real  estate. 
Out  of  the  Income  not  necessary  for  such  sup- 
port she  cannot  create  for  her  Individual 
benefit  a  separate  estate  which,  at  her  death, 
may  not  be  distributed  aooordlng  to  the  terms 
of  the  wUL  For  the  purpose  of  executing  her 
trust  she  should  be  continued  in  her  office  of 
executrix  until  a  trustee  is  appointed  to  ad- 
minister the  trust  or  until  her  life  estate  Is 
terminated  by  her  death.  These  propositions 
were  all  rejected  by  the  county  court  In  pass- 
ing on  the  objections  to  the  llnal  report  of  the 
executrix.  The  result  was  that  her  account 
was  confirmed  and  she  was  discharged  with 
the  balance  of  the  proceeds  of  the  personalty 
in  h«r  hands,  and  as  a  Hfe  tenant  she  was 
left  in  control  of  all  of  the  realty  of  which 
testator  died  seised.  Testator  was  twice  mar- 
ried. Executrix  was  his  second  wlfa  Lizzie 
Jones  was  the  issue  of  the  first  marriage,  and 
the  other  children  named  in  his  will  were  the 
issue  of  the  second.  It  was  Lizzie  Jones  who 
filed  the  objections  In  the  county  court 
When  they  were  overruled,  she  appealed  to 
the  district  court  of  Clay  county.  The  ruling 
there  was  likewise  adverse  to  her,  and  as  ap- 
pellant she  Is  now  in  this  court  urging  the 
same  objections  and  asking  for  the  reversal 
of  the  judgment  of  the  district  court,  where 
the  dedslou  was  {tactically  the  same  as  in 
the  county  court  except  that  executrix  wa;» 
required  to  give  a  bond  to  account  to  testa- 
tor's children  for  the  unexpended  balance  oT 
the  proceeds  of  testator's  personal  property. 
Of  this  requirement  however,  the  executrix 
makes  no  complaint 

The  following  facts  are  established  by 
stipulation:  The  rental  value  of  the  real  es- 
tate of  which  testator  died  seised  ts  $S00  a 
year.  The  amount  of  money  on  hand  as 
shown  by  the  report  of  the  executrix  Is  $1,153 
and  is  all  of  the  personal  estate  left  by  tes- 
tator at  the  time  of  his  death,  except  what  was 
axiplled  by  executrix  to  the  payment  of  his 
debts  and  expenses  of  administration.  Tes- 
tator left  11  children,  four  of  whom  are  mi- 
nors. One  of  them  Is  feeble-minded  and  will 
require  constant  care  during  life.  In  this  sit- 
uation the  will  of  the  husband  and  father  Is: 
"I  hereby  bequeath  and  grant  to  my  beloved 
wife,  Augusta  Johanna  Schuck,  all  my  per- 
sonal and  real  estate  of  which  I  shall  die  pos- 
sessed, to  be  used  by  her  for  her  support  and 
her  dependent  children,  but  not  to  be  sold 
or  wasted  but  to  use  the  Income  of  it  aa  here- 
tofore directed,"  and  "after  the  death  of  my 
wife  It  is  my  will  that  the  said  personal  and 
real  estate  shall  be  divided  equally  between 
my  eleven  children."  It  seems  clear  that 
what  testator  willed  was  the  personal  and 
real  estate  possessed  by  him  at  the  time  of  his 
death.  The  language  used  does  not  evince  an  . 
Intention  to  will  the  children  any  of  the  in- 
come arising  after  his  death  from  either  the 
personalty  or  realty.  What  he  gave  his  wife 
for  the  suiHPort  of  herself  and  dependent  chll- 
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dren  was  deecrlbed  In  his  own  words  Ab  "my 
personal  and  real  estate  of  which  I  shall  die 
possessed,  to  be  used  by  her  for  her  support 
and  her  dependent  children,  bat  not  to  be  sold 
or  wasted  but  to  use  the  Income  of  It  as  here- 
tofore directed."  What  he  gave  to  his  chil- 
dren, after  the  death  of  his  wife,  was  "said 
personal  and  real  estate,"  referring  to  the 
words  previously  nsed,  namely,  "my  personal 
and  real  estate  of  which  I  shall  die  pos- 
sessed." An  Intention  to  will  the  children 
that  part  of  the  Income,  if  any,  not  necessary 
for  the  support  of  the  widow  and  dependent 
children,  is  nowhere  expressed;  but  the  en- 
tire will,  when  considered  In  connection  with 
the  facts  disclosed,  indicates  a  purpose  on 
part  of  the  testator  to  give  to  his  children, 
subject  to  the  life  estate  of  the  widow,  the  es- 
tate, both  real  and  personal,  of  which  he  died 
seised,  after  payment  of  the  debts  and  ex- 
penses of  administration.  Under  this  inter- 
pretation of  the  will  the  executrix  is  not  re- 
quired to  account  to  any  of  the  children  for 
any  part  of  the  Income  arising  after  the  death 
of  testator  from  the  estate  of  whldi  he  died 
seised. 

This  conclusion  reqnlres  an  affirmance  of 
the  Judgment  of  the  district  court 

Affirmed. 


PENNINGTON    COUNTY    BANK    v.    BAU- 
MAN,  Sheriff. 

DODGE    COUNTY    BANK    v.    McGIVERIN 

(PENNINGTON  COUNTY  BANK, 

Intervener). 

(No.  16,237.) 

(Supreme  Court  of  Nebraska.    May  23,  1910.) 

(Syttahu*  by  the  Court.) 

1.  Rkplxvin  (S  103*)— Failube  to  Pbosecuto 
—Rights  or  Di:fendant. 

In  a  replevin  action  in  the  district  conrt, 
where  the  plaintiff  baa  obtained  possession  of 
the  property,  and  falls  to  prosecute  or  main- 
tain his  action,  not  through  lack  of  jurisdiction, 
but  because  of  a  defect  in  bis  petition  which  he 
declines  or  fails  to  remedy  by  amendment,  the 
defendant  is  entitled  to  judgment,  and  to  a 
trial  of  his  risht  of  property  or  possession,  for 
the  purpose  of  establishing  his  damages.  Code 
Civ.  Ppoc.  8  190;  Garber  v.  Palmer,  Blan- 
chaid  &  Co.,  47  Neb.  699,  66  N.  W.  656. 

[Ed.    Note.— For  other  cases,   see   Replevin, 
Cent.  Dig.  |  398;   Dec.  Dig.  |  103.*] 

2.  Judgment  (|  S90*)— Rxs  Judicata— Judg- 
ment IN  Repleviw. 

In  a  suit  on  the  bond  given  by  plaintiff  in 
snch  a  case,  and  where  there  has  been  no  ma- 
terial change  of  conditions,  the  judgment  in  the 
replevin  action  is  res  judicata  of  all  matters 
which  were  or  might  have  been  litigated  in  that 
action. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1063;  Dec  Dig.  |  590.*] 

3.  Chattel  Mobtqaobs  (i  101*)— Pbiobitt  or 
Liens— CoMiTT. 

A  chattel  mortgage  duly  recorded  In  one 
state  will  not,  under  the  doctrine  of  comity, 
be  given  priority  by  the  courts  of  another  state, 
to  which  the  chattels  are  removed  by  the  con- 


sent of  the  mortgagee,  over  local  attaching  cred- 
itors. 

[Ed.  Note.— For  other  eases,  see  Chattel  Mort- 
gsges.  Cent  Dig.  |  186;  Dec.  Dig.  |  101.*] 

On  rehearing.  Former  Judgment  set  aside, 
and  Judgment  of  lower  court  affirmed. 

For  former  optoion,  see  85  Neb.  226,  122 
N.  W.  848. 

F.  Dolesal,  for  appellant  Conrtright  ft 
Sldner,  for  appellees  Bauman  and  Dodge 
County  Bank.    F.  Dolezal,  for  McGlverin. 

BARNES,  J.  This  case  has  been  reargued 
and  submitted  on  a  motion  for  a  rehearing, 
and  will  be  treated  as  though  a  rehearing  had 
been  granted.  For  a  statement  of  the  flacts, 
about  whi«A  there  Is  no  dispate,  reference 
may  be  had  to  our  former  opinion  (85  Neb. 
226,  122  N.  W.  848),  by  which  we  reversed 
the  judgment  of  the  district  court  and  re- 
manded the  cause  for  further  proceedings. 

Plaintiff  contends  that  oar  former  decision 
was  wrong,  and  that  the  Judgment  of  the 
district  conrt  should  have  been  affirmed.  It 
is  argued  that  the  Judgment  in  the  replevin 
suit  in  which  the  bond  sued  on  in  this  action 
was  given,  is  a  bar  to  the  defenses  interposed 
herein.  This  seems  to  have  been  the  holding 
of  the  district  court,  which  resulted  in  the 
Judgment  assailed  by  this  appeal.  By  our 
former  opinion  it  is  heid  that  the  Judgment 
in  the  replevin  case  was  not  a  bar  to  the  de- 
fenses Interposed  in  this  suit  on  aathorlty 
of  Campbell  v.  Crone,  10  Neb.  571,  7  N.  W. 
334 ;  Rodgers  v.  Levy,  36  Neb.  601,  54  N.  W. 
1080;  State  v.  Letton,  56  Neb.  158,  78  N.  W. 
533 ;  and  Reld  v.  Panska,  56  Neb.  195,  78  N. 
W.  534.  Caii>];>bell  v.  Crone  was  a  case  com- 
menced in  the  county  court  and  was  there 
dismissed  for  want  of  Jurisdiction.  On  error 
to  the  district  court  the  judgment  was  re- 
versed, and  the  case  was  brought  to  this  court 
by  a  petition  In  error.  The  judgment  of  the 
district  court  was  affirmed,  and  it  was  held 
that  where  a  defendant  caused  the  action  to 
be  dismissed  for  want  of  Jurisdiction,  he  could 
not  complain  if  the  court  afterwards  refused 
to  hear  him  In  tliat  action  as  to  his  right  to 
the  property  replevied,  or  on  the  question  of 
his  damages.  In  Rodgers  v.  Levy,  It  appeared 
that  A.  brought  an  action  in  replevin  against 
B.,  which  was  dismissed  because  A.  did  not 
have  the  legal  capacity  to  sue,  and  It  was 
held  that  the  Judgment  of  dismissal  for  that 
cause  did  not  bar  a  future  action  for  the  same 
property.  In  State  v.  Letton,  defendant  pro- 
cured the  dismissal  of  an  action  of  replevin 
for  want  of  Jurisdiction,  and,  following  Camp- 
bell v.  Crone,  It  was  properly  held  that  he 
could  not  thereafter  require  the  court  to  im- 
panel a  Jury  to  inquire  as  to  bis  rights  of 
property  and  possession.  Reid,  Murdoch  & 
Co.  v.  Panska  was  also  dismissed  for  want  of 
Jurisdiction,  and  the  decision  followed  the 
rule  announced  in  the  foregoing  cases. 
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We  are  therefore  <a  opiaioa  that  those 
dedslonB  are  not  In  point,  and  that  this  case 
should  be  ruled  by  Garber  ▼.  Palmer,  Blan- 
cbard  &  Co.,  47  Neb.  C99,  66  N.  W.  656,  and 
Ahlman  v.  Meyer  &  Sdiarman,  19  Neb.  63,  26 
N.  W.  584.  In  Oarber  ▼.  Palmer,  Blanchard 
&  Co.,  Bopra,  constnilng  section  190  of  the 
Code,  which  governs  the  procedure  in  actions 
of  replevin  originally  commenced  in  the  dle- 
trlet  court,  we  said:  "When  a  plaintiff  In  re- 
pleyln  who  has  obtained  the  pr(^perty  fails  in 
his  proof  or  falls  to  prosecute  the  action,  the 
defendant  Is  entitled  to  judgment,  and  to  a 
trial  of  his  right  of  property  or  possession, 
for  the  purpose  of  eatabUshlng  his  damages." 
It  must  be  conceded  that  the  district  court 
had  jurisdiction  of  the  replevin  action  in 
which  the  bond  In  question  was  given.  The 
plaintiff  therein  failed,  not  for  lade  of  juris- 
diction, but  because  his  petition,  which  he 
failed  to  amend,  although  given  leave  to  do 
so,  was  demurrable  as  not  stating  facts 
which  would  entitle  him  to  a  judgment  for 
the  possession  of  the  property  In  controversy. 
Plaintiff  might  have  rendered  Its  petition  suf- 
ficient by  amendment,  which  it  failed  to  do, 
and  therefore,  under  the  general  rule  that  a 
Judgment  Is  res  judicata  of  every  question 
which  was  or  might  have  been  determined  In 
the  action  in  which  it  is  rendered,  we  are  con- 
strained to  hold  that  the  judgment  in  the  re- 
plevin action  was  a  bar  to  the  defenses  in- 
terposed in  this  suit 

Defendant  now  contends  that,  between  the 
time  of  the  commencement  of  the  replevin 
action  and  the  Institution  of  the  present  suit 
on  the  replevin  bond,  there  was  such  a  change 
of  conditions  as  would  enable  It  to  assert  the 
lien  of  Its  mortgage  as  a  defense  to,  or  coun- 
terclaim, the  value  of  Its  right  of  possession 
of  the  property  described  therein  against  any 
judgment  obtained  In  this  action.  It  appears, 
however,  that  the  change  of  conditions  re- 
lied on  arises  from  the  fact  that  at  the  time 
the  replevin  action  was  conunenced  defend- 
ant's mortgage  was  not  yet  due,  and  that 
prior  to  the  institution  of  the  present  suit  It 
had  become  due.  We  do  not  think  tbat  this 
was  such  a  material  change  of  conditions  as 
would  entitle  the  defendant  to  the  relief 
which  it  now  claims.  Defendant  could  have 
amended  its  i>etltion  in  the  replevin  action  so 
as  to  set  forth  facts  which  would,  at  that 
time,  have  entitled  It  to  the  possession  of  the 
property  described  In  its  mortgage.  The 
right  of  possession  was  the  gist  of  that  action, 
and  that  right  could  have  been  maintained 
under  the  facts  of  that  case  as  well  before  the 
mortgage  became  due  as  afterwards.  So  It 
is  apparent  that  there  has  been  no  material 
change  of  conditions  such  as  would  avoid 
the  legal  effect  of  the  judgment  in  that  action. 

There  Is  another  reason  why  the  judgment 
of  the  district  court  should  be  affirmed.  The 
plaintiff  now  Insists  tbat  its  Hen  as  an  attach- 
ing creditor  upon  the  property  in  question  in 


the  replevin  action  was  superior  and  para- 
mount to  that  of  the  mortgage.  This  point 
was  not  brought  to  our  attention  on  the  for- 
mer hearing,  but  Is  now  urged  with  much 
force. 

In  Snyder  v.  Tates,  112  Tenn.  309,  79  S.  W. 
796,  64  L.  B.  A.  353,  105  Am.  St.  Rep.  941,  it 
was  held  that  a  chattel  mortgage  duly  record- 
ed In  one  state  will  not,  under  the  doctrine  of 
comity,  be  given  priority  by  the  courts  of 
another  state,  to  which  the  chattels  are  re- 
moved, over  local  attaching  creditors  who 
had  no  actual  notice  of  it  This  rule  seems  to 
be  supported  by  the  great  weight  of  author- 
ity in  many  of  our  sister  states,  and  we  are 
of  opinion  that  where  a  mortgagee,  residing 
In  another  state  where  his  mortgage  Is  re- 
corded, permits  the  mortgagor  to  bring  the 
property  into  this  state,  a  bona  fide  attachtaig 
creditor  of  the  mortgagor,  without  notice,  will 
acquire  a  lien  thereon  by  virtue  of  his  attach- 
ment sued  out  in  this  jurisdiction  superior 
to  that  of  the  mortgagee. 

For  the  foregoing  reasons,  our  former  judg- 
ment of  reversal  is  set  aside,  and  the  judg- 
ment of  the  district  court  is  affirmed. 


CRUiB  V.  FRIES  et  al.    (No.  16,036.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(Syllahut  by  the  Court.) 

1.  Pbincipal  and  Agent  ({  69*)— Acquisi- 
tion OF  Tax  Title  bt  Agent. 

F.,  the  owner  of  real  estate,  gave  her  niece 
the  money  with  which  to  pay  the  taxes  due  and 
delinquent  thereon.  The  niece,  instead  of  pay- 
ing the  taxes,  procured  the  treasurer  to  issue 
to  her  a  tax  sale  certificate  therefor,  which  she 
afterwards  assigned  to  C,  her  father,  a  brother 
of  F.  In  an  action  to  foreclose  the  tax  lien, 
held,  the  transaction  was  a  payment  of  the  tax- 
es by  F.,  and  foreclosure  should  be  denied.  ^ 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  144 ;   Dec.  Dig.  {  69.*] 

2.  Pbincipal  and  Agent  (8  69*)— Payment 
of  mobtoaoe  bt  aoent— taking  assign- 
MENT. 

F.,  who  executed  a  mortgage  on  her  home- 
stead for  $500,  being  unable  to  pay  it  when  it 
became  due,  ascertained  that  the  owner  thereof 
would  cancel  and  satisfy  the  mortgage  for  $150. 
She  thereupon  sold  and  transferred  to  her  broth- 
er, C,  enough  live  stock  to  enable  him  to  raise 
the  money  and  procure  for  her  a  satisfaction  of 
the  mortgage.  C.  kept  the  stock  and  borrowed 
the  money  with  which  to  pay  off  the  mortgage. 
Instead  of  having  it  satisfied,  he  took  an  as- 
signment of  it  to  himself.  In  an  action  by  C. 
to  foreclose  the  mortgage,  held,  that  the  trans- 
action amounted  to  a  payment  of  the  mortgage 
debt  by  F.,  and  foreclosure  was  therefor*  de- 
nied. 

[Ed.  Note;— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  1 142;  Dec.  Dig.  I  69.*] 

3.  Review  on  Appeal. 

Evidence  examined,  and  found  to  be  amply 
snfiScient  to  sustain  the  Judgment  of  the  district 
court. 

Appeal  from  District  0>nrt,  Dawes  Coun- 
ty;   Westover,  Judge. 
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Action  by  George  W.  Crlle  against  Mary 
M.  Fries  and  othera  Judgment  for  de- 
fendants,  and  plaintiff  appeals.     Affirmed. 

J.  B.  Porter,  for  appellant  Allen  O. 
Nsher  and  A.  M.  Morrlssey,  for  appellees. 

BARNBS,  X  Action  in  equity  in  the  dis- 
trict court  of  Dawes  county  to  foreclose 
a  mortgage  and  a  tax  lien  on  certain  land 
situated  in  that  county.  The  defense  was 
payment  by  the  owner  of  the  premises.  The 
defendant  had  Judgment,  and  the  plaintiff 
has  appealed.  Plaintiff's  principal  conten- 
tion is  that  the  evidence  does  not  sustain  the 
Judgment,  and  the  only  question  for  our 
determination  is  one  of  fact. 

It  appears  from  the  bill  of  exceptions: 
'That  the  defendant  is  the  owner  of  the  land 
in  controversy.  That  she  procured  title 
thereto  from  the  govemment  of  the  United 
States  as  a  homesteader.  That  the  plain- 
tiff is  her  brother,  and,  in  order  to  better 
his  condition  in  life,  in  1893  he  moved  from 
the  state  of  Illinois  to  Dawes  county.  Neb., 
and  took  up  his  residence  with  the  defend- 
ant That  he  lived  on  the  land  in  contro- 
versy for  three  years,  at  the  end  of  which 
time  the  defendant  requested  him  to  sell 
some  wheat  and  pay  the  interest  on  a  |500 
loan  which  she  had  theretofore  procured  up- 
on the  land,  together  with  the  delinquent 
taxes  thereon.  This  he  declined  to  do,  and 
took  up  bis  residence  upon  another  tract 
of  land  of  which  he  now  seems  to  be  the 
owner.  That  defendant  then  rented  the 
premises  in  question  to  one  Buckley,  who  re- 
mained thereon  less  than  one  year,  and  up- 
on his  removal  she  rented  the  land  to  one 
Harvey,  who,  in  about  a  year  thereafter,  al- 
«o  removed  from  the  premises.  That  there- 
upon the  plaintiff  took  possession  of  the 
land,  together  with  the  defendant's  live 
«tock,  consisting  of  horses  and  cattle,  and 
thereafter  there  was  an  agreement  entered 
into  by  which  he  was  to  oare  for  them  and 
have  one-half  of  the  increase  thereof.  This 
arrangement  was  made  some  time  in  the 
ye&r  1898.  That  since  then  the  defendant 
has  resided  a  greater  part  of  the  time  in 
Johnson  county,  in  this  state,  occasionally 
visiting  the  land  in  question.  In  1890  the 
-defendant  went  with  the  plalntlfTs  daugh- 
ter to  the  county  treasurer's  office  at  Chad- 
ron  for  the  purpose  of  paying  the  taxes  due 
and  delinquent  upon  her  farm.  That  while 
in  Chadron  she  became  suddenly  and  vio- 
lently ill,  and  her  niece,  at  her  request 
took  her  mon^,  went  to  the  treasurer's 
office,  and  paid  the  taxes  in  question.  That 
Instead  of  taking  the  ordinary  tax  receipt 
she  obtained  a  treasurer's  certificate  of  pur- 
chase therefor.  That  later  on,  and  before 
the  commencement  of  this  suit  she  assign- 
ed the  same  to  the  plaintiff.  We  further 
find  that  when  the  mortgage  above  men- 
tioned became  due,  the  dtfendant  was  un- 


able to  pay  the  same;  that  certain  negotia- 
tions were  had  with  tiie  owner  of  the  mort- 
gage by  which  it  was  agreed  that  he  would 
accept  $150  In  payment  and  satisfaction 
thereof;  that  thereupon  the  defendant  sold 
to  the  plaintiff  enough  of  her  horBeB  and 
cattle  to  enable  him  to  raise  the  money  with 
which  to  pay  the  $150,  and  thus  satiSTy  the 
mortgage:  that  the  plaintiff  did  procure 
the  money,  paid  the  same  to  the  owner  of 
the  mortgage,  but  instead  of  having  the 
mortgage  canceled  be  took  an  assignment 
of  it  to  himself;  that  be  remained  in  pos- 
session of  the  defendant's  homestead,  toolz 
the  rents  and  profits  thereof,  and  paid  the 
taxes  thereon  from  year  to  year,  which 
amounted  to  something  less  than  fS  per  an- 
num; that  no  settlement  has  ever  been  had 
between  plaintiff  and  dtfendant;  that  they 
have  never  divided  the  live  stock,  but  they 
have  each  sold  some  of  the  increase  of  the 
stock  and  used  the  proceeds  thereof. 

The  district  court  found  that  when  tbe 
plalntlfTs  daughter  obtained  tbe  tax  sale 
certificate,  with  the  defendant's  money,  the 
transaction  amounted  to  a  payment  of  the 
taxes;  that  by  the  sale  of  the  live  stodc 
above  mentioned  the  defendant  bad  reim- 
bursed the  plaintiff  for  the  money  expended 
by  him  in  procuring  the  assignment  of  the 
mortgage;  and  that  when  plaintiff  paid 
the  money  and  procured  such  assignment 
the  payment  was  made  for  the  purpose  of 
canceling  the  mortgage  debt  Upon  these 
findings  the  district  court  rendered  Judg- 
ment for  the  defendant  We  are  satisfied, 
after  a  careful  examination  of  the  record, 
that  his  Judgment  is  amply  sustained  by  the 
evidence.  The  district  court  declined  to  en- 
ter into  an  accounting  as  between  the  plain- 
tiff and  defendant  in  relation  to  the  other 
matters  In  coatrorecsy  between  them. 

It  is  our  view  of  the  matter  that  all  of 
their  differences  might  have  been  settled  in 
this  action;  but  as  the  petition  contains 
no  prayer  for  an  accounting,  and  the  de- 
fendant seems  to  be  satisfied  with  the  Judg- 
ment of  the  district  court  we  are  of  opin- 
ion that  the  Judgment  of  the  trial  court  was 
right,  and  It  Is  hereby  affirmed. 


NATIONAL  BANK  OF  ASHLAND  t.  COOP- 
ER et  al.  (No.  16,019.) 

(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(Byllabut  by  the  Oowrt.) 

1.  Appeal  and   E^bbob  (|   lOOS*)— Bxtixw— 
Findings  of  Jodox. 

In  an  action  at  law  tried  to  the  Jadge  of 
the  district  court  Us  findings  and  Judgment  are 
entitled  to  the  same  weight  and  consideration 
as  is  the  verdict  of  a  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3966-3960;    Dec.  Dir  f 
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2.  APPEAI,   AlfD   Ebbob   ({   1011*)— Bbtixw— 

Findings  or  Judoe. 

In  such  a, case,  where  the  evidence  is  con- 
flicting, the  jndgment  will  not  be  set  aside  by 
a  reviewinc  court  unless  it  ia  clearly  wrong. 

[Eld.  Note. — Foi  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  896a-3889;  Dec.  Dig.  | 
1011.»1 

8.  Evidence    ({    148*)— ADuiaaiBUiTT— Con- 
versations B7  Telephone. 

The  conversatioos.  relating  to  a  contract, 
had  between  the  parties  thereto  by  telephone, 
may  be  received  in  evidence,  where  the  witness 
testifies  positively  tiiat  he  recognized  the  per- 
son with  whom  he  was  talking,  by  his  voice; 
and  the  probative  force  of  such  evidence  is  a 
question  for  the  determination  of  tlie  court  or 
jury,  as  the  case  may  be. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Dec  Dig.  i  148.*] 

Appeal  from  District  Court,  Donglas 
County;    Troup,  Judge. 

Action  by  the  National  Bank  of  Ashland 
against  John  8.  Cooper  and  others.  Judg- 
ment for  plaintiff,  and  defendant  Cooper  ap- 
peals.    Affirmed. 

Lambert  &  Winters,  for  appellant.  J.  J. 
O'Connor,  for  appellee. 

BARNES,  J.  Action.  In  the  district  court 
of  Douglas  county  on  an  alleged  acceptance 
or  promise  to  pay  a  bank  draft.  The  plain- 
tiff had  judgment,  and  the  defendant  has 
appealed.  The  trial  was  to  the  court  with- 
out the  intervention  of  a  jury,  and  the  find- 
ing was  a  general  one  In  f&yor  of  the  plain- 
tiff. 

Defendant's  first  contention  Is  that  the 
evidence  is  not  sufBcient  to  sustain  the  judg- 
ment. It  appears  from  the  plalntifTs  evi- 
dence that  on  the  25th  day  of  March,  1905, 
one  C.  L.  Andres,  who  was  engaged  in  buy- 
ing horses  in  Ashland  and  vicinity,  called 
on  the  plaintiff,  the  National  Bank  of  that 
city,  and  informed  the  cashier  of  that  insti- 
tation  that  he  was  buying  horses  for  the 
defendant,  John  S.  Cooper,  who  was  engag- 
ed in  that  business  In  South  Omaha,  Neb.; 
that  he  would  need  the  sum  of  $500;  that 
the  defendant  would  honor  his  draft  for 
that  amount,  and  would  telephone  the  bank 
to  that  effect  Afterwards,  and  on  the  same 
day,  plaintiff  received  a  telephone  call  from 
defendant  Cooper  at  South  Omaha.  Its  cash- 
ier, one  White,  responded  to  the  call,  and 
was  informed  by  one  Jones,  who  it  is  admit- 
ted is  the  defendant's  bookke^er,  that  Coop- 
er would  honor  Andres'  draft  for  $500 ;  that 
when  Andres  retnmed  to  the  bank  the  draft 
in  question  was  prepared  and  signed  by  him, 
and  he  was  paid  at  that  time  $180,  and 
credit  was  given  him  for  $870,  the  balance 
dne  thweon;  that  a  few  days  thereafter 
Andres  checked  out  his  balance,  and  there- 
upon plaintiff  sent  the  draft  to  a  bank  In 
Sooth  Omaha  for  collection;  that  payment 
was  refused,  the  draft  went  to  protest,  and 
salt  was  immediately  commenced  thereon. 
Plaintiff's  cashier.  White,  testified  that  be 


knew  It  was  defoidanfs  bookkeeper  who 
conversed  with  him  by  telephone,  because  he 
recognized  his  voice.  The  witness  also  tes- 
tified that  immediately  after  the  draft  was 
protested  he  had  a  conversation  by  telephone 
with  one  George  Smith,  the  defendant's 
manager  in  South  Omaha,  in  which  he  ask- 
ed Smith  why  the  draft  had  not  been  paid; 
that  the  reply  was,  in  substance,  that  they 
had  not  received  any  horses  yet  from  An- 
dres; but  that  when  they  got  the  horses  the 
draft  would  be  honored.  The  president  of 
the  plaintiff  bank,  one  Randall  K.  Brown, 
who  resides  in  Omaha,  also  testified  that  be 
called  up  the  defendant,  John  S.  Cooper,  of 
South  Omaha,  by  telephone,  and  was  an- 
swered by  Smith,  the  defendant's  manager; 
that  he  asked  him  why  the  draft  had  not 
been  paid  and  was  informed,  in  substance, 
that  they  had  not  received  any  horses  from 
Andres;  that  the  draft  had  been  ordered 
on  condition  that  they  should  receive  the 
horses,  and  if  they  secured  them  the  draft 
would  be  paid.  On  the  other  hand,  both 
Jones  and  Smith  denied  that  they  ever  or- 
dered the  draft,  or  ever  bad  any  business 
transactions  with  Andres,  cr  that  he  was 
ever  authorized  by  them  to  purchase  horses 
In  any  manner  whatever.  They  also  denied 
that  they  ever  had  any  conversation  with 
the  plaintiff  or  any  of  Its  officers,  or  any 
one  representing  It,  by  telephone  at  any  time, 
and  denied  any  knowledge  of  the  transac- 
tion. 

The  Judge  of  the  district  court  evidently 
disbelieved  the  defendant's  witnesses,  and  in 
this  conclusion  we  think  he  was  fully  jus- 
tified. The  rule  is  settled  beyond  question, 
in  this  jurisdiction,  that  when  an  action  at 
law  is  tried  without  the  intervention  of  a 
jury  the  findings  of  the  trial  court  are  en- 
titled to  the  same  consideration  by  the  ap- 
pellate court  as  Is  the  verdict  of  a  jury. 
Evans  v.  De  Roe,  16  Neb.  630,  20  N.  W.  99. 
It  is  also  well  settled  that  a  verdict  based 
on  confiicting  evidence  will  not  be  set  aside 
unless  It  is  clearly  wrong.  Woods  t.  Hart.' 
60  Neb.  487,  70  N.  W.  63. 

Defendant's  last  contention  is  that  the 
court  erred  in  receiving  the  plaintiff's  evi- 
dence of  conversations  with  defendant's 
bookkeeper  and  manager  by  telephone.  Coun- 
sel cites  no  authorities  to  sustain  this  con- 
tention, but  relies  on  his  assertion  that  suf- 
ficient foundation  was  not  laid  to  render  the 
evidence  competent  It  may  be  stated,  how- 
ever, that  the  record  shows  that  plalntilTs 
cashier,  when  he  talked  with  defendant's 
bookkeeper,  recognized  him  by  his  voice  as 
the  person  who  had  authorized  the  draft  in 
question,  and  he  so  testified.  The  same  may 
be  said  of  the  evidence  of  witness  Brown 
as  to  his  conversation  with  the  defendant's 
manager.  Smith.  We  are  therefore  of  opin- 
ion that  the  evidence  in  question  was  prop- 
erly received,  and  its  probative  force  was 
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a  matter  for  the  determination  of  the  trial 
court  Gait  v.  Wollvw,  108  111.  App.  71; 
McCarthy  ▼.  Peach,  186  Mass.  67,  70  N.  EI 
1028.' 

This  disposes  of  the  qnestlons  presented 
by  the  appeal,  and,  finding  no  reversible  er- 
ror in  the  record,  the  Judgment  of  the  dis- 
trict court  U  affirmed. 


OWHN  T.  OOX  et  al.    (No.  16,088.) 

(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(Si/llahui  bv  the  Court.)' 

1.  Railboads  (§  159*)— Lien  tob  Labob^ 
"Subcontractor." 

A  plaiotiS,  who  completed  a  job  of  grad- 
ing on  the  roadbed  of  a  railway,  held  to  be  a 
"subcontractor"  within  the  meaning  of  the  labor- 
ers' lien  law,  where  his  proof  showed  that  the 
work  was  orall:^  sublet  to  him,  through  his  fa- 
ther, by  the  origioal  contractor,  that  the  sub- 
contract was  made  for  his  benefit,  that  he  used 
his  own  grading  outfit,  and  that  he  paid  the  la- 
borers with  his  own  money. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g  408 ;  Dec.  Dig.  g  159.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  0704-6705 ;   vol.  8,  p.  7806.] 

2.  Mechanics'  Likns  ({  6*)— Constbuotion 
of  Statutb. 

The  statutes  providing  for  mechanics*  and 
laborers'  liens  are  remedial  enactments,  and 
should  be  liberally  construed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  3,  5;   Dec.  Dig.  |  5.»] 

8.  Railroads  (|  159*}— Liens  fob  Labob— 
Pboceedinob  to  Pekfect— Dksobiption  of 
Pbehisbs. 

In  a  subcontractor's  lien  for  a  Job  of  grad- 
ing on  the  roadbed  of  a  railway,  a  description 
is  sufiScient  when  it  will  enable  a  person  famil- 
iar with  the  locality  to  identify  with  reasonable 
certainty  the  premises  intended  to  be  described. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  503 ;    Dec.  Dig.  g  159.*1 

4.  Railboads  (§  159*)— Lien  fob  Labob~ 
Pboceedinos  to  Perfect— Description  of 
Premises. 

In  a  8nl>contractor'*  lien  the  description, 
"Grading  and  excavating  on  the  Chicago,  Bur- 
.  lington  and  Quincy  Railway  right  of  way  be- 
tween A  and  D  streets  in  the  city  of  South 
Omaha,  Nebraslca,"  held  sufficient,  wbere  the 
right  of  way  described  is  the  only  one  owned 
by  that  corporation  Iwtween  the  streets  named. 
[Fd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  g  503;   Dec.  Dig.  g  159.*] 

5.  Mechanics'  Liens  (g  157*) — Proceedings 
TO  Perfect^— DESCBnTiON  or  Pbeihses. 

"The  fact  that  an  affidavit  for  mechanic's 
lien  contains  a  description  of  more  land  than 
will  be  subject  to  the  lien  will  not  render  the 
proceeding  void,  if  not  done  with  a  fraudulent 
intent."  White  hake  Lumber  Co.  v.  Russell, 
22  Neb.  126,  34  N.  W.  104,  3  Am.  St  Rep.  262. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  gg  268-274 ;  Dec.  Dig.  g  157.*] 

Appeal  from  District  Ctonrt,  Douglas  Coun- 
ty; Kennedy,  Judge. 

Action  by  Harry  Owen  against  8.  Cox  and 
the  Chicago,  Burlington  &  Qnlncy  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant railway  comimny  appeals.    Affirmed. 


Greene,  Breckenrldge  &  Matters  and 
W.  H.  Hatteroth,  for  appellant  Crofoot  & 
Scott  and  H.  8.  Daniel,  for  aitpellee. 

ROSE,  jr.  According  to  the  petition,  S.  Cox, 
defendant  entered  Into  a  contract  with  the 
Chicago,  Burllng^ton  &  Quincy  Railway  Com- 
pany, defendant  to  do  some  grading  and  ex- 
cavating on  Its  rlg^t  of  way  on  Twenty-Ninth 
street  between  A  and  D  streets,  In  South 
Omaha,  and  Immediately  sublet  a  portion  of 
the  work  to  plaintiff,  agreeing  to  pay  bim  IS 
cents  a  cubic  yard  for  excavating  and  remov- 
ing earth.  Plaintiff  commenced  the  Job  Sep- 
tember 1,  1906,  and  completed  It  October  3, 
1906,  having  in  the  meantime  excavated  and 
removed  3,690  cubic  yards  of  earth.  Neither 
of  the  defendants  paid  him  for  his  yroA,  and 
he  filed  a  Hen  November  90,  1906,  for  $664.20 
against  the  roadbed  and  right  of  way  at  the 
locus  in  quo.  This  Is  a  suit  by  the  plaintiff  to 
foreclose  his  Hen.  Cox  permitted  a  default 
The  railway  (iompany  filed  an  answer  contain- 
ing a  general  denial.  A  trial  resulted  In  a  de- 
cree of  foreclosure ;  the  amount  of  plaintiff's 
recovery  being  $743.50.  The  railway  company 
has  appealed. 

The  decision  of  the  trial  court  is  first  as- 
sailed as  follows:  "There  Is  not  sufficient  evi- 
dence to  sustain  the  findings  and  decree  to  the 
effect  that  plaintiff  was  a  ..subcontractor  of 
defendant  Cox."  In  support  of  this  conten- 
tion, It  Is  asserted  that  plaintiff  was  employ- 
ed by  the  firm  of  Owen  and  Lovelace  to  whom 
the  Job  had  been  sublet  by  Cox.  These  Infer- 
ences are  drawn  chiefly  from  testimony  that 
plaintiff's  father,  Henry  B.  Owen,  senior 
member  of  the  firm  of  Owen  and  Lovelace, 
made  the  contract  with  Cox,  and  that  the 
laborers  were  paid  with  checks  of  that  firm. 
On  the  other  hand,  there  Is  proof  tending  to 
show  these  facts:  Cox  wanted  plaintiff  to  do 
the  work,  and  was  told  to  make  the  deal  with 
the  senior  Owen  and  did  so.  The  contract 
was  not  made  for  the  father  or  for  the  firm, 
but  for  plaintiff  individually.  In  doing  the 
work,  plaintiff  used  bis  own  grading  outfit, 
and  had  been  In  business  for  himself  two 
years.  The  laborers  were  paid  by  plaintiff 
out  01  his  own  funds  with  the  chedcs  of  Owen 
and  Lovelace ;  his  Individual  business  having 
been  kept  separate  from  that  of  the  firm. 
Cox  never  paid  the  firm  or  Henry  B.  Owen 
or  plaintiff  for  the  wottc.  A  consideration  of 
all  the  evidence  leads  to  the  approval  of  the 
trial  court's  finding  that  plaintiff  was  a  sub- 
contractor of  Cox,  that  he  performed  the  con- 
tract on  his  part  and  that  bis  claim  Is  unpaid. 

The  remaining  objection  to  the  decree  of 
foreclosure  Is  stated  as  follows:  "The  state- 
ment of  the  mechanic's  lien  Ib  Imperfect  In 
that  the  description  of  the  premises  sought  to 
be  charged  with  the  lien  is  too  vague  and  in- 
definite, and  Is  Inapplicable  to  the  particular 
track  and  roadbed  actually  benefited."  The 
description  required  by  statute  Is -found  In  the 
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following  enactment:  "Every  person,  whether 
contractor,  or  subcontractor,  or  laborer  or 
materialman  who  wishes  to  avail  himself  of 
the  provisions  of  the  foregoing  section,  shall 
file  with  the  clerk  of  the  county  In  which  the 
bnildlng,  erection,  excavation,  or  other  similar 
txnproveffleDt  to  be  charged  with  the  lien  is 
situated,  a  Just  and  true  statement  or  account 
of  the  demand  due  him  after  allowing  all 
credits,  setting  forth  the  time  when  such  ma- 
terial was  furnished  or  labor  performed,  and 
-when  completed,  and  containing  a  correct  de- 
scription of  the  property  to  be  charged  with 
the  lien."  Comp.  St  1900,  c.  54,  art  2,  |  8. 
The  property  to  be  chargied  with  a  subcon- 
tractor's lien  is  described  by  statute  in  this 
language;  "The  said  lien  therefor  shall  ex- 
tend and  attach  to  the  erections,  excavations, 
embankments,  bridges,  roadbed,  and  all  land 
upon  which  the  same  may  be  situated,  includ- 
ing the  rolling  stock  thereto  appertaining  and 
belonging,  all  of  which  including  the  right  of 
Tvay,  shall  constitute  the  excavation,  erection 
or  Improvement  provided  for  and  mentioned 
In  this  act."  Comp.  St  1009,  c.  54,  art  2,  |  2. 
The  statutes  are  remedial,  and  must  be  liber- 
ally construed.  White  I^ake  Lumber  Co.  v. 
Russell,  22  Neb.  126,  34  N.  W.  104,  3  Am.  St 
Rep.  262.  Within  the  meaning  of  the  statu- 
tory provisions  quoted  when  thus  construed, 
is  plaintiff's  description  sufficient?  It  is  as 
follows:  "Grading  and  excavating  on  the  Chi- 
cago, Burlington  and  Qulncy  Railway  right  of 
way  hetween  A  and  D  streets  In  the  city  of 
South  Omaha,  Nebraska."  The  test  of  suffi- 
ciency is  whether  the  lienor's  description  will 
enable  a  person  familiar  with  the  locality  to 
Identify  with  reasonable  certainty  the  prem- 
ises Intended  to  be  described.  Oniou  v.  Ryck- 
man,  77  Neb.  834,  110  N.  W.  759 ;  White  Lake 
Lamber  Co.  v.  Russell,  22  Neb.  126,  34  N.  W. 
104,  8  Am.  St  Rep.  262.  It  is  shown  by  the 
proofs  that  the  right  of  way  on  which  plain- 
tiff worked  rans  south  on  Twenty-Ninth  street 
and  crosses  A,  6,  and  C  streets  at  right  an- 
gles, terminating  at  D.  There  are  two  par- 
allel spur  tracks  on  Twenty-Ninth  street 
One  leaves  the  main  line  north  of  A,  and  ter- 
minates between  B  and  C.  The  other  leaves 
the  main  line  north  of  A  and  terminates  at  D. 
Both  tracks  belong  to  the  Chicago,  Burlington 
&  Qaincy  Railway  Company,  and  one  witness 
stated  that  it  had  no  other  tracks  between  A 
and  D  in  South  Omaha  east  of  the  Union 
Pacific  tracks.  The  only  track  extending 
from  A  to  D  is  on  the  right  of  way  where 
plaintiff  worked.  West  of  the  Union  Pacific 
tracks  the  streets  corresiranding  to  A,  B,  G, 
and  D  are  known  as  West  A,  West  B,  West 
C,  and  West  D ;  so  that  one  familiar  with  the 
locality  would  not  mistake  the  right  of  way 
described  in  plaintiff's  lien  for  the  right  of 
way  owned  by  the  Chicago,  Burlington  & 
Qulncy  Railway  Company  west  of  the  Union 
Pacific  tracks.  One  track  owned  by  the  Chi- 
cago, Burlington  &  Qulncy  Railway  Company 


in  South  Omaha,  In  addition  to  those  on 
Twenty-Ninth  street  seems  to  cross  A  street 
diagonally  at  the  west  end,  but  it  runs  toward 
the  southwest  to  a  point  only  a  trifle  south  of 
A  street  and  one  familiar  with  the  locality 
would  not  mistake  that  track  for  "the  Cail- 
cago,  Burlington  &  Qulncy  Railway  right  of 
way  between  A  and  D  streets  in  the  city  of 
South  Omaha."  In  this  view  of  the  proofs, 
the  Chicago,  Burlington  &  Qulncy  Railway 
Company  had  no  right  of  way  or  tracks  be- 
tween A  and  D  streets  in  the  city  of  South 
Omaha  to  prevent  identification  of  the  right 
of  way  described  in  plaintiff's  lien.  With  the 
location  of  the  graded  right  of  way  thus  de- 
scribed, a  person  familiar  with  the  locality 
could  identify  it  almost  as  readily  as  Twenty- 
Ninth  street  between  A  and  D.  No  reason 
can  be  given  for  the  application  of  strict  or 
technical  rules  in  testing  the  description. 
The  record  contains  no  Intimation  that  de- 
fendants were  misled  by  it,  or  that  there  was 
any  fraud  or  wrongdoing  on  the  part  of  plain- 
tiff, or  that  the  right  of  any  third  pei^n  had 
intervened.  The  description  is  sufficient  for 
the  identification  of  the  property  to  be  charg- 
ed with  the  lien. 

It  is  argued,  however,  that  there  are  two 
tracks  on  Twenty-Ninth  street,  between  A 
and  D;  that  plaintiff  described  a  right  of 
way,  and  his  description,  If  sufficient  to  Iden- 
tify the  premises,  includes  both  tracks ;  that 
plaintiff  worked  on  one  only,  and  that  his  lien 
can  attach  to  no  other.  This  point  is  with- 
out merit.  In  an  opinion  by  the  present  Chief 
Justice  it  is  said:  "The  fact  that  an  affidavit 
for  mechanic's  lien  contains  a  description  of 
more  land  than  will  be  subject  to  the  lien 
will  not  render  the  proceeding  void,  if  not 
done  with  a  fraudulent  Intent"  White  Lake 
Lumber  Co.  v.  Russell,  22  Neb.  126,  34  N.  W. 
104,  3  Am.  St  R^.  262. 

The  statute  quoted  (section  2)  seems  to  ap- 
ply. There  was  no  fraud  to  invalidate  the  de- 
scription in  the  present  case.  If  too  much 
property  was  described,  the  trial  court  liad 
authority  to  confine  the  lien  to  the  property 
legally  affected  by  it  No  error  appearing  In 
the  record,  the  Judgment  Is  affirmed^ 


SMITH  V.  NOFSINQER  et  al.    (No.  16,063.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(Byllahu*  Iff  tk«  Court.) 

1.  Highways    (t    1*)  —  Establishmott   bt 

User— "HiGHWAT  bt  User." 

To  establish  a  highway  by  user,  the  gen- 
eral public  most  have  traveled  a  definite  i>ath 
or  way  without  substantial  change  uninterrupt- 
edly for  10  consecutive  years  under  a  claim  of 
right  adverse  to  the  owner  of  the  fee. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  M  1,  2;   Dec.  Dig.  «  l.» 

For  other  definttionn,  see  Words  and  Phrases, 
'  vol.  4,  pp.  3206,  3297.1 
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2.  BlOHWATS   (ii   6,    7*)— ESTABUBHKKNT   BT 

UsBB— Intbbbdftion. 

If  the  owner  permits  the  publio-  to  travel 
the  way,  or  during  the  10  yeaia  intemipte  such 
OBe  and  exclades  the  public  therefrom,  .or  travel 
is  lubatantially  and  permanently  diverted  frun 
one  locality  to  another,  the  user  will  not  ripen 
into  an  absolute  easement  in  favor  of  the  pub- 
Uc. 

[Bd.  Kote. — For  other  cases,  see  Highways, 
Gent.  Dig.  H  8,  »,  10,  12-14,  16,  18;  Dec.  Dig. 
If  6,  7.*] 

3.  Apfeai.  and  Ebrob  (|  171*)— Jxtkisdiction 
IR  EquiTT— Waivkb  or  Objection. 

Where  the  defendant,  without  objection. 
Joins  iMue  in  an  equitable  action  prosecuted  to 
enjoin  him  from  trespassing  upon  the  plaintiff's 
land,  and  prays  for  affirmative  equitable  relief 
with  relation  to  the  subject-matter  of  the  con- 
troversy, he  will  not  be  beard  on  appeal  to  ques- 
tion the  jurisdiction  of  the  court  to  hear  the 
action  in  equity. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  1053-1068;  Dec.  Dig.  ( 
171.*] 

Appeal  from  District  Court,  Boone  County ; 
Hanna,  Judge. 

Action  by  Pierson  D.  Smith  against  J.  L. 
Nofslnger  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     AflBrmed. 

A.  M.  Post  and  A.  E.  Garten,  for  appellants. 
H.  G.  Yall,  for  appellee. 

ROOT,  J.  This  is  an  action  in  equity  to 
enjoin  the'  defendant  from  trespassing  upon 
the  plalntltC's  land  and  for  general  equitable 
relief.  The  plaintiff  prevailed,  and  the  de- 
fendants appeal. 

1.  The  record  discloses  that  pinintlff,  since 
1871,  has  controlled,  and  since  1898  has  own- 
ed, the  N.  E.  Vi  of  section  19,  town  19,  range 
6  west,  in  Boone  county.  Tbe  defendant,  J. 
L.  Nofslnger,  owns  tbe  S.  }tt  of  the  N.  W.  % 
of  section  20  in  said  town  and  range,  and  for 
many  years  has  rented  the  N.  W.  ^  of  sec- 
tion 19.  There  is  a  public  road  on  all  sides 
of  said  section,  and  one  north  and  south 
through  the  center  thereof.  Some  time  prior 
to  1884  a  public  schoolbouse  was  built  in  tbe 
southeast  corner  of  the  N.  W.  %  of  the  sec- 
tion. Since  the  construction  of  said  build- 
ing, children  and  adults  residing  east  and 
southeast  of  that  point,  in  going  to  and  from 
the  schoolbouse,  have  traveled  over  the  plain- 
tiff's land;  the  defendant  during  about  tbe 
same  period  in  going  to  his  landlord's  premi- 
ses and  returning  therefrom,  has  traveled 
across  said  land,  and  other  persons  occasion- 
ally bare  crossed  said  premises.  In  1894  the 
plaintiff  broke  tbe  raw  prairie  in  said  quarter 
section,  and  thereafter  has  cultivated  the 
soil  except  in  and  along  Plum  creek,  which 
runs  diagonally  through  said  farm.  The  tes- 
timony is  somewhat  conflicting,  but  we  are 
conylnced  that  before  the  prairie  sod  was 
broken,  in  1894,  travel  across  the  plaintiff's 
land  was  not  confined  to  any  particular  path 
and  there  was  absolutely  nothing  in  tbe  cir- 
cumstances connected  with  that  use  to  sug- 
gest to  tbe  plaintiff  that  the  public  claimed 


any  rii^t  of  way  over  his  land.  Since  1894 
the  greater  part  of  the  path  traveled  by  the 
public  during  the  fall  and  winter  has  beea 
plowed  in  the  spring  and  small  grain  or  com 
planted  thereon.  During  the  spring  and  sum- 
mer seasons  the  defendants  and  other  per- 
sons have  followed  the  turning  row  where 
com  was  planted,  and  at  times  hare  driven 
over  the  small  grain.  Travel  at  all  times  has 
been  light  and  until  1902  did  not  follow  a 
definite  and  consistent  path.  At  scMne  points 
the  path  crossed  the  half  section  line  and 
for  a  space  was  upon  the  S.  E.  %  of  said  sec- 
tion. Only  at  the  point  where  the  way  enter- 
ed the  plaintiff's  land  near  the  southeast  and 
southwest  comers  thereof,  and  where  it  has 
followed  a  certain  curve  of  Plum  creek,  has 
the  path  remained  unchanged  and  certain  for 
more  than  10  years  before  this  action  was 
commenced.  In  1902  and  1903,  the  owner  of 
the  S.  B.  ^  of  section  19  built  a  fence  along 
the  north  line  of  his  land,  and  thereby  closed 
up  parts  of  the  old  way.  The  public  then 
sought  and  traveled  a  path  or  paths  exclu- 
sively upon  the  plaintiff's  land.  In  1908, 
when  the  plaintiff  first  learned  that  the  de- 
fendants asserted  a  right  for  themselves  and 
on  behalf  of  tbe  public  to  cross  said  laud,  he 
acted  pr(»nptly,  notified  them  not  to  further 
trespass  upon  his  property,  and,  when  they 
Insisted  upon  a  right  to  travel  across  his 
land,  commenced  this  action.  The  evidence 
to  our  minds  is  not  sufficient  to  sustain  a 
finding  that  tbe  defendants  or  the  public,  for 
10  years  next  before  the  commencement  of 
this  action,  have  asserted  a  right  to  travel  a 
definite  path  over  and  across  the  plaintiff's 
land,  but  that  whatever  use  has  been  made  of 
that  land  has  been  permissive.  No  one  has 
ever  resided  upon  the  plaintlfTs  land;  it  is 
not  inclosed,  and  has  been  farmed  since  IS-iH 
by  tenants  or  men  in  the  plaintiff's  employ. 
The  proof  is  undisputed  that  those  tenants 
and  employes  were  Instructed  by  the  plain- 
tiff to  plow  and  till  tbe  land  to  the  dividing 
line  between  the  quarter  sections;  the  pre- 
ponderance of  the  evidence  is  to  the  effect 
that  these  directions  were  carried  out.  In 
1904  and  1905,  J.  L.  Nofslnger  offered  to  pay 
tbe  plaintlfTs  employes  if  tbe  latter  would 
not  obstruct  said  road.  Tbe  public  author- 
ities have  never  worked  this  road  or  any  part 
of  it,  but  so  far  as  we  are  advised  have  re- 
fused to  recognise  It  as  a  public  road,  ai- 
thougli  importuned  by  the  defendants  and 
other  interested  individuals  to  assume  Juris- 
diction ovM'  it,  and  to  intervene  in  tbe  in- 
stant  case  and  assert  a  right  on  behalf  of  the 
public.  There  is  no  claim  or  pretense  that 
the  plaintiff  has  been  paid  for  any  land  In* 
duded  within  the  right  of  way  contended  for 
by  the  defendants  or  that  he  luu  dedicated 
it  to  tbe  public.  Mere  wHllngness  to  accom- 
modate school  children,  a  neighbor  or  tbe  pub- 
lic ought  not  to  be  made  the  basis  for  a  de- 
cree wresting  from  the  individual  his  ijroper- 
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t7  rl^ta  The  mere  fact  that  a  path  has 
been  traveled  by  the  public  for  10  or  more 
conBecntlve  years  does  not  necessarily  prove 
tbat  such  use  has  been  adverse  to  the  owner 
of  the  fee.  It  is  a  circumstance  to  be  given 
more  or  less  weight  according  to  the  other 
facts  and  circumstances  testified  to  by  the 
witnesses  or  established  by  the  other  evi- 
dence. 

In  Graham  v.  Hartnett,"  10  Neb.  517,  7  N. 
W.  280,  we  hdd  that  mere  user  by  the  public 
of  a  way  over  wild,  iminclosed  land,  or  the 
construction  of  a  bridge  in  the  line  of  that 
way  by  the  authorities  without  the  knowl- 
edge or  consent  of  the  owner  of  the  fee,  would 
not  set  the  statute  x>f  limitations  running 
against  him.  These  were  the  only  points  in- 
volved in  that  case.  Subsequently  the  efTect 
of  user  by  the  public  in  connection  with  a 
defective  attempt  by  the  public  authorities 
to  locate  a  highway,  or  in  conjunction  with 
positive  acts  or  declarations  by  the  owner 
indicative  of  an  intent  to  dedicate  his  land  to 
public  use,  has  been  considered  by  this  court 
In  numerous  cases. 

In  Engle  v.  Hunt,  BO  Neb.  358,  09  N.  W. 
970,  we  stated  in  the  second  paragraph  of  the 
sylLabos:  "To  establish  a  highway  by  pre- 
scription there  must  be  a  user  by  the  general 
public  under  a  (^alm  of  right,  and  which  Is 
adverse  to  the  occupancy  of  the  owner  of  the 
land  of  some  particular  or  defined  way  or 
track,  uninterruptedly,  without  substantial 
change,  for  a  period  of  time  necessary  to  bar 
an  action  to  recover  the  land."  In  that  case 
tbe  law  is  stated  in  the  afiElrmative,  but  the 
application  to  the  facts  is  negative.  The 
role  was  applied  to  defeat  an  assailed  high- 
way in  Block  v.  KeUer,  78  Ktb.  826,  103  N. 
W.  874,  and  in  Nelson  v.  Sneed,  76  Neb.  201, 
107  N.  W.  255. 

In  Lewis  v.  City  of  Lincoln,  55  Neb.  1,  75 
N.  W.  154,  we  stated  in  the  second  paragraph 
of  the  syllabus:  "To  establish  a  highway  by 
prescription  there  must  be  a  continuous  user 
1^  the  public  under  a  claim  of  right,  distinct- 
ly mauifested  by  some  appropriate  action  on 
the  part  of  the  public  authorities,  for  a  peri- 
od equal  to  that  required  to  bar  an  action 
for  the  recovery  of  title  to  land," 

Coonsel  for  the  defendants  argue  that  the 
district  court  felt  bound  by  the  law  announc- 
ed in  Lewis  V.  Lincoln,  supra;  they  chal- 
lenge the  soundness  of  that  rule,  and  assert 
that  but  for  said  case  the  decree  would  have 
been  In  favor  of  their  clients.  We  find  noth- 
ing In  the  record  to  support  this  assertion. 
The  law  is  correctly  applied  to  the  facts  lu 
Lewis  V.  Lincoln,  supra.  The  plalntifr  in  that 
case  sought  to  have  its  title  quieted  to  a  strip 
of  land  within  the  defendant's  Inclosure  bat 
claimed  by  the  plaintiff  as  part  of  Twenty- 
Seventh  street  There  was  no  proof  of  a 
dedication  by  any  owner  of  the  land  and  the 
testimony  concwnlng  an  easement  was  insuf- 
ficient to  sustain  a  Judgment  for  the  plain- 
tiff upon  that  issoe.  The  public  had  a  way 
along  the  street,  bat  the  dty  did  not  have 


possession  of  or  the  public  use  of  any  part 
of  the  tract  in  dispute. 

Engle  V.  Hunt  is  aM>roved  In  Lewis  t. 
Lincoln.  In  Hill  v.  McOinnis,  64  Neb.  187. 
89  N.  W.  783,  Lewis  v.  Lucoln  is  dted  in  the 
syllabus,  but  Engle  t.  Hunt  is  also  referred 
to  with  approval  in  the  body  of  the  opinion. 
The  travel  in  that  case  had  varied  from  four 
to  eight  rods  across  the  plaintUT's  laud  and 
we  held  a  way  by  user  did  not  exist. 

In  Kansas  City  &  O.  R.  Co.  v.  State,  74 
Neb.  868,  105  N.  W.  713,  Lewis  v.  Lincoln, 
supra,  is  dted  and  followed.  In  that  case 
there  had  been  no  user.  In  Brandt  v.  Olson, 
79  Neb.  612,  113  N.  W.  151,  we  held  that  "Evi- 
dence of  10  years'  use  by  the  public  of  a  road 
through  cultivated  land  without  substantial 
variance,  with  the  knowledge  and  acquies- 
cence of  the  owner  for  a  period  of  10  years, 
raises  the  presumption  of  an  implied  dedica- 
tion and  acceptance  of  such  road  as  a  public 
highway."  Engle  v.  Hunt  and  Block  v.  Kel- 
ler, supra,  are  cited  with  approval,  but  no 
mention  ia  made  of  Lewis  v.  City  of  Lincoln. 

In  Kendall-Smith  Co.  v.  Lancaster  County, 
84  Neb.  654,  121  N.  W.  960,  Engle  v.  Hunt  is 
cited  with  approval,  and  no  reference  is  made 
to  Lewis  y.  Lincoln,  and  the  same  situation 
exists  in  Brym  v.  Butler  County,  No.  15,999 
(decided  this  term)  126  N.  W.  521.  Prof.  Angel 
says  tliat  strictly  speaking  the  law  of  pre- 
scription does  not  apply  to  highways,  be- 
cause the  law  allows  a  prescription  only  to 
account  for  the  loss  of  a  grant,  and  the  public 
cannot  be  a  grantee  in  a  deed  because  It  has 
no  capadty  to  take  or  convey  an  estate.  Sec- 
tion 131  (3d.  Ed.)  Angel  on  Highways.  The 
author  of  the  text-book  states  that,  notwith- 
standing this  seeming  barrier  to  the  applica- 
tion of  the  law  of  prescription  to  highways, 
the  doctrine  has  been  applied  to  highways 
by  many  courts.  In  Nebraska  the  statute  of 
limitations  is  one  of  repose  and  not  of  pn- 
sumption.  Catling  v.  Lane,  17  Neb.  80,  83, 
22  N.  W.  227,  453;  Ballon  v.  Sherwood,  32 
Neb.  666, 49  N.  W.  790, 50  N.  W.  1131.  Wheth- 
er we  say  that  10  years'  continuous  adverse 
user  raises  a  presumption  of  dedication,  or 
that  it  vests  the  public  with  an  easement  Ot 
the  right  to  travel  the  way,  is  not  material. 
The  same  conclusion  is  reached  by  either  pro- 
cess of  reasoning.  The  position  taken  by 
this  court  in  Engle  v.  Hunt  and  Brandt  T. 
Olson,  supra,  is  supported  by  the  courts  of 
sister  states.  Town  of  Marion  v.  Skillman, 
127  Ind.  180,  26  N.  E.  676,  11  L.  R.  A.  55; 
State  V.  Hunter,  27  N.  C.  869,  44  Am.  Dec.  41 ; 
Valentine  v.  Boston,  22  Pick.  (Maj».)  75,  33 
Am.  Dec.  711;  Amdt  v.  Thomas,  98  Mlna.  1. 
100  N.  W.  378,  106  Am.  St.  Rep.  418;  Earle 
V.  Poat,  63  S.  C.  439,  453,  41  S.  E.  525;  On- 
stott  V.  Murray,  22  Iowa,  4S7:  Dow  v.  Rail- 
road, 116  Mo.  App.  655,  92  S.  W.  744;  White- 
sides  V.  Green,  13  Utah,  341,  44  Pac.  1032,  67 
Am.  St  Rep.  740,  and  monographic  note 
thereto. 

A  consideration  of  the  <9inlon8  of  this 
coart  upon  the  subject  impels  us  to  say  tbat 
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the  rule  announced  In  Lewis  v.  Lincoln,  su- 
pra, and  tbe  other  cases  following  that  de- 
cision, should  not  be  strictly  applied.  Proof 
that  the  officers  having  control  of  tbe  high- 
ways in  a  county  or  municipality,  worked  a 
way  or  exercised  other  acts  of  dominion  over 
it  to  the  knowledge  of  tbe  owner  of  the  fee, 
should  convince  the  trier  of  fact  that  from 
thenceforward  the  use  was  adverse  to  such 
owner,  but  circumstances  may  be  such  in  a 
particular  case  that  the  road  overseer,  the 
county  commissioners  or  the  supervisors 
would  have  no  occasion  to  work  tbe  road,  to 
compel  tbe  landowner  to  cut  the  weeds  grow- 
ing along  the  beaten  path,  or  to  exercise  any 
other  overt  act  to  indicate  that  they  were  as- 
suming jurisdiction  over  a  highway,  and  yet 
the  user  may  have  been  under  a  claim  of 
right  to  the  knowledge  of  the  owner  of  the 
fee.  In  such  cases  the  litigant  should  con- 
sider what  has  been  said  in  Eugle  v.  Hunt, 
Hrandt  t.  Olson,  and  Kendall-Smith  Co.  y. 
Lancaster  County,  supra.  Giving  the  defend- 
ants the  benefit  of  the  last-cited  cases,  we  are 
.satisfied  that  the  evidence  amply  sustains  the 
Judgment  of  the  district  court 

2.  Tbe  defendants  argue  that  the  plaintiff 
1ms  an  adequate  remedy  at  law,  and  a  court 
of  equity  is  without  Jurisdiction  to  enjoin 
them  from  committing  a  trespass  upon  the 
Itlaintiff's  land.  The  subject  is  an  interesting 
one,  but  will  not  be  pursued  because  the  de- 
fendants made  no  objection  to  tbe  form  of  ac- 
tion before  the  decree  was  rendered,  but  ask- 
ed for  equitable  relief  to  the  end  that  they 
might  be  confirmed  in  a  right  to  travel  the 
path  across  the  land  in  controversy.  Having 
voluntarily  submitted  to  the  Jurisdiction  of 
the  court  they  will  not  be  heard  to  say,  after 
decree  has  been  entered  against  them,  that 
tbe  action  should  have  been  tried  at  law. 
Sherwln  v.  Gaghagen,  39  Neb.  238,  57  N.  W. 
1006. 

The  judgment  of  the  district  court  is  right 
and  ia  affirmed. 


LUTIBN  et  al.  v.  CITX  OP  KEWAUNEE 
et  al. 

(Supreme  Court  of  Wisconsin.'    May  24,  1910.) 

1.  MUNICIPAI,  COBPORATIORS  (8  33*)— WRONG- 
FUL Annexation  of  Tebbitobt— Remedy. 
The  remedy  of  owners  of  land  In  territory 
wrongfully  annexed  by  a  city  la  by  a  suit  in 
<><iuity  to  restrain  the  ofiicers  of  the  city  from 
ncting  under  the  ordinance  annexing  the  terri- 
tory claimed  to  be  invalid  for  failure  to  com- 
])ly  with  the  statutes  regulating  tbe  annexation 
of  territory,  which  provide  for  a  petition  for 
nunezation  signed  by  a  majority  of  the  electors 
niid  the  owners  of  a  third  of  the  taxable  proper- 
ty in  the  territory  sought  to  be  annexed,  for 
<'<>rtiorari  does  not  reach  the  question  of  the 
u\imber  of  electors  and  landowners  in  the  an- 
ijcxed  territory,  and  quo  warranto  is  inappro- 
priate. 

[E!d.    Note.— For  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  {  95 ;   Dec.  Dig.  |  33.*] 


2.  PifADiNO  (|  8*)— C0NCI.TJ8IOW8  OP  Law. 

An  allegation  m  a  complaint  that  an  ordi- 
nance annexing  territory  to  a  city  was  not  pub- 
lished in  accordance  with  law  is  a  conclusion 
of  law,  and  fails  to  sufficiently  plead  defective 
publication. 

[Ed.  Note.— For  other  cases,  see  heading, 
Cent.  Dig.  {  17;  Dec.  Dig.  (  8.*] 

8.  MUNIOIFAX  COBPORATIONS  ({  33*)— ANNEX- 
ATION    OF     TeBBITOBT  —  COUFLIANCE     WITII 

Statutes. 

A  complaint  alleging  that  a  city  annexed 
territory  acting  on  a  petition  not  signed  by  a 
majority  of  the  electors  and  the  owners  of  a 
third  of  the  taxable  property  In  the  territory 
annexed  sufficiently  negatives  compliance  with 
St.  1S98,  {!  925-17,  925—19.  and  section  925— 
18,  as  amended  by  Laws  1907,  c.  124,  requiring 
such  a  petition  as  a  prerequisite  to  the  annexa- 
tion of  territory. 

[E}d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  95 ;  Dec.  Dig.  g  33.*] 

4.  MuNiciPAi.  Cobpobations  (§  33*)— Annex- 
ation  OF  Tebkitobt  —  Vaxidity  —  LnilTA- 

TI0N8. 

Under  St  1898,  i  925—21,  providing  that 
tbe  adoption  by  a  city  of  an  ordinance  annex- 
ing territory  shall  annex  the  territory  90  days 
after  the  same  is  passed  and  published,  and 
that  the  validity  of  the  proceedings  shall  not 
be  called  in  question  unless  the  action  there- 
for is  commenced  within  90  days  after  the  or- 
dinance is  adopted,  an  anne:tation  ordinance 
does  not  operate  to  annex  territory  until  90 
days  after  tbe  ordinance  is  passed  and  publish- 
ed, and  during  the  90  days  after  the  adoption, 
without  reference  to  the  time  of  publication, 
any  person  injured  by  the  adoption  may  sue 
to  defeat  the  annexation,  but  the  time  for  at- 
tacking tbe  validity  of  the  annexation  expires 
with  the  90  days,  whether  the  publication  is 
defective  or  not,  or  whether  there  has  been  any 
publication  or  not 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  95 ;   Dec.  Dig.  {  33.*] 

5.  Appeal  and  Ebbob  (S  1170*)— Hasmi.bss 
EbbOB  —  EbBONEOUS     DiBMISSAI,     OF     CoK- 

PLAINT. 

Under  Laws  1909,  c  192,  prohibiting  the 
reversal  of  a  judgment  for  error  not  affecting 
the  substantial  rights  of  the  party  complain- 
ing, a  dismissal  of  the  complaint  on  the  ob- 
jection to  evidence  because  of  the  Insufficiency 
of  the  facts  pleaded  will  not  be  set  aside  where 
a  dismissal  must  result  on  the  facts. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4540,  4544;  Dec.  Dig.  | 
1170.*] 

8.  LlllITATION  OF  AOTIONB— (S  189*)— PLEAD- 
ING IN  Avoidance  of  Defense— Amkno- 
MEXTs— Allowance. 

Where  the  complaint  in  a  suit  attacking 
tbe  validit;^  of  an  annexation  of  territory  to  a 
city  was  dismissed  on  an  oral  demurrer  which 
did  not  raise  the  defense  of  limitations,  the  court 
should  i>ermlt  an  amendment  to  the  complaint 
which  apparently  showed  that  the  action  was 
barred  by  limitations  by  alleging  facts  in  avoid- 
ance of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  697 ;   Dec.  Dig.  {  189.*] 

Appeal  from  Circuit  Court,  Kewaunee  Coun- 
ty;  Martin  L.  Lueck,  Judge. 

Action  by  Charles  Lutlen  and  others  agaiuRt 
the  City  of  Kewaunee  and  others.  From  a 
judgment  for  defendants,  plalntifh  appeal. 
Affirmed  and  remanded  for  farther  proceed- 
ings. 


•For  other  csms  lee  lune  topic  and  SMtlon  NUMBBR  la  Dec.  *  Am.  Dlgi.  1S07  to  data,  ft  Rwortw  ladsxea 
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Cady,  Strehlow  &  Jasepta  and  George  W. 
Wing,  for  appellants.  W.  A.  Cowell,  Nash  >% 
Nash,  and  A.  L.  Nash,  for  respondents. 

TIMLIN,  J.  The  appellants,  averring  that 
they  are  owners  of  real  estate  forming  part 
of  the  territory  attempted  to  be  annexed  to 
the  city  of  Kewannee,  but  not  expressly  stat- 
ing that  they  are  taxpayers,  allege  that  they 
brought  this  suit  In  equity  for  themselves 
and  In  behalf  of  all  other  property  owners 
and  taxpayers  similarly  situated.  The  relief 
sought  was  to  enjoin  the  dty  ofiScers  from 
levying  any  tax  upon  the  said  real  estate  of 
the  plalntifTs,  and  from  exercising  any  acts 
of  Jorlsdlctlon  over  the  territory  sought  to  be 
annexed,  and  that  the  city  derk  be  enjoined 
from  making  out  and  delivering  to  the  said 
treasurer  a  tax  roll  and  tax  warrant,  includ- 
ing said  real  estate  of  the  plaintiffs  therein, 
and  that  the  dty  treasurer  be  enjoined  from 
collecting  or  attempting  to  collect  taxes  on 
said  lands,  etc.  The  wrong  alleged  to  have 
been  committed  against  plaintiffs  Is  that  the 
dty  attempted  to  annex  certain  described  ter- 
ritory containing  the  lands  of  the  plaintiffs, 
and  bring  this  within  Its  corporate  limits, 
bnt  acted  upon  a  petition  which  was  not 
signed  by  a  majority  of  the  electors  and  the 
owners  of  one-third  of  the  taxable  property  in 
the  district  sought  to  be  annexed  according 
to  the  last  tax  roll,  including  that  district 
Other  alleged  errors  are  that  the  petition  for 
annexation  purported  to  be  signed  by  certain 
corporations  whidi  had  never  authorized  any 
person  or  persons  to  affix  their  several  signa- 
tures, and  that  the  ordinance  of  annexation 
"was  not  pabllshed  in  accordance  with  law" ; 
also,  that  the  annexed  territory  was  not  ad- 
jacent to  the  dty,  was  not  necessary  for 
building,  street  or  other  munidpal  purposes, 
was  almost  exclusively  agricultural  lands 
sparsely  settled,  or  lands  wholly  unoccupied, 
and  annexation  was  attempted  to  be  made 
for  the  sole  and  only  purpose  of  increasing 
the  revenue  of  said  dty  by  taxing  the  proper- 
ty so  annexed.  It  is  also  averred  that  the 
taxes  of  the  plaintiffs  will  be  increased  by 
such  annexation.  When  the  cause  came  on 
for  trial,  the  defendants  objected  to  any  evi- 
dence being  received  to  prove  the  averments 
of  the  complaint  because  facts  sufficient  to 
constltnte  a  cause  of  action  were  not  averred, 
and  because  the  complaint  sought  to  set  aside 
and  annul  what  had  been  done  by  legislative 
power,  a  thing  which  the  court  had  no  Juris- 
diction to  do.  The  learned  circuit  court  sus- 
tained the  objection,  exduded  the  evidence, 
and  Judgment  was  rendered  for  the  defend- 
ant. The  objection  and  exception  were  pre- 
served by  bill  of  exceptions,  and  the  plaintiffs 
appealed  from  the  Judgment  We  do  not 
think  the  ruling  of  the  learned  drcuit  court 
can  be  supported  on  the  ground  that  the 
plaintiffs  have  mistaken  their  remedy,  or 
that  the  power  of  the  court  cannot  be  invoked 
to  restrain  the  acts  of  munidpal  officers  who 
attempt  to  proceed  to  the  damage  of  the  plain- 


tiffs under  an  ordinance  invalid  for  failure 
to  cobrply  with  the  statutory  conditions  prece- 
dent to  the  enactment  of  such  ordinance. 
This  is  not  a  suit  to  arrest  the  act  of  legisla- 
tion while  In  progress,  but  to  restrain  official 
acts  attempted  to  be  exerdsed  under  the  au- 
thority of  an  invalid  ordinance.  The  same 
question  has  been  many  times  passed  upon 
when  officers  are  restrained  from  acting  un- 
der an  unconstitutional  statut&  In  Chicago 
&  N.  W.  Ry.  Co.  V.  Langlade  County,  66  Wis. 
614,  14  N.  W.  844,  In  a  suit  In  equity  to  set 
aside  taxes,  the  validity  of  acts  of  the  Legis- 
lature changing  the  boundaries  of  a  county 
and  dividing  it  into  towns,  and  providing  for 
thdr  organization,  was  examined  into,  but  the 
case  finally  turned  upon  the  point  that  the 
officers  levying  the  tax  were  officers  de  facto, 
and  their  offldal  acts  under  these  statutes 
could  not  be  inquired  into  collaterally.  In 
the  instant  case  the  plaintiffs  seek  to  prevent 
alleged  unlawful  action  under  color  of  office. 
In  Smith  V.  Sherry,  54  Wis.  114,  U  N.  W. 
465,  which  is  an  action  for  trespass  to  land, 
where  the  plaintiff  claimed  title  under  a  tax 
deed,  the  acts  of  the  county  t>oard  In  detach- 
ing territory  from  one  town  and  adding  it  to 
another  were  examined  into  and  held  invalid, 
and  a  like  investigation  was  made  in  Chica- 
go &  N.  W.  By.  Co.  V.  Oconto,  60  Wis.  188,  « 
N.  W.  607,  36  Am.  Rq>.  840,  where  the  action 
was  to  recover  back  money  paid  for  taxes. 
Earles  v.  Wells,  94  Wis.  286,  68  N.  W.  961. 
59  Am.  St  Rep.  886,  was  a  suit  In  equity  by 
the  owner  of  property  within  the  dty  subject 
to  taxation  to  enjoin  the  defendants  from  act- 
ing under  an  Invalid  ordinance,  and  the  com- 
plaint also  asked  to  have  the  ordinance  de- 
clared null  and  void  because  it  created  a  lia- 
bility on  the  dty  in  excess  of  the  constitu- 
tional limit  of  munidpal  Indebtedness.  The 
suit  was  sustained.  In  Tilly  v.  Mitchell,  etc., 
Co.,  121  Wis.  1,  98  N.  W.  969,  105  Am.  St 
Rep.  1007,  the  action  was  by  persons  suffering 
a  spedal  injury  not  common  to  the  whole 
public  to  declare  certain  ordinances  void,  and 
restrain  action  thereunder,  and  the  dlstlnc- 
tlon  is  pointed  out  between  actions  of  this 
kind  where  the  plaintiff  suffers  or  will  suffer 
from  the  enforcement  of  the  void  ordinance 
an  Injury  spedal  or  peculiar  to  himself  and 
not  common  to  the  public  In  general.  The 
same  kind  of  action  by  one  specially  affected 
was  maintained  In  Bonnett  v.  Valller,  136 
Wis.  193,  116  N.  W.  685,  17  L.  R.  A.  (N.  S.) 
486,  128  Am.  St  Rep.  1061,  and  similar  au- 
thorities are  dted  by  ai^pellant  as  follows: 
Mayor  of  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239;  Hlg^  on  Injunctions,  { 
1254 ;  Pittsburg's  Appeal,  79  Pa.  317 ;  aty  of 
Delphi  V.  Startzman,  104  Ind.  343,  846,  8 
N.  E.  937;  20  A.  &  B.  Ency.  Law  (2d  Ed.) 
1154;  28  C^C  212.  Cases  like  Stedman  T.- 
Berlin, 97  Wis.  506,  78  N.  W.  67.  or  Linden 
Lw  Co.  v.  T.  M.  B.  R.  &  L.  Co,  107  Wis.  403, 
83  N.  W.  861,  and  similar  caaes,  are  not  In 
IK>Int  here,  for  this  suit  is  to  restrain  unau- 
thorized action  of  munidpal  officers  special- 
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ly  injarions  to  the  plaintiff  and  his  dasa,  and 
there  la  no  other  adequate  remedy.  Certiora- 
ri would  not  reach  the  question  of  the  num- 
ber of  electors  and  landowners  In  the  annexed 
district  Quo  warranto  Is  manifestly  Inap- 
propriate, and.  In  short,  the  remedy  Is  In 
equity  as  amp^  Uiown  by  the  foregoing  au- 
thorities. 

We  consider  the  statement  of  defectlTe  pub- 
lication a  conclusion  of  law  and  Insufficiently 
pleaded,  but  the  averment  that  the  petition 
hpon  which  the  city  council  acted  was  not 
signed  by  a  majority  of  the  electors  and  the 
owners  of  at  least  one-third  of  the  taxable 
property  in  the  territory  attempted  to  be 
annexed  according  to  the  last  tax  roll  to  be  a 
good  pleading  of  the  statute  (section  925 — 18, 
St.  1898,  as  amended  by  chapter  124,  Laws 
1907),  which  provides:  "A  majority  of  the 
electors  and  the  owners  of  at  least  one-third 
of  the  taxable  i>roperty  according  to  the  last 
tax  roll.  In  the  territory  adjacent  to  such  city 
may  together  present  a  petition  to  the  com- 
mon council  of  such  city,  asking  for  annexa- 
tion thereto."  Section  925—19  provides  that 
"at  any  regular  meeting  of  the  common  coun- 
cil after  the  filing  of  said  petition  with  tbe 
city  clerk  an  ordinance  may  be  Introduced 
providing  for  the  annexation  of  such  adja- 
cent territory."  Section  925 — 17  provides  that 
territory  lying  adjacent  to  any  city  may  be 
annexed  to  such  city  In  the  manner  here- 
inafter set  forth.  The  pleading  in  this  re- 
spect sufficiently  negatived  compliance  with 
the  statute  on  the  part  of  the  dty  attempting 
to  make  the  annexation  and  the  statute 
makes  such  compliance  a  condition  precedent 
to  the  exercise  of  the  power  of  annexation. 

Were  this  case  to  end  here,  a  reversal  of 
the  Judgment  of  tbe  court  below  would  be  in- 
evitable, but  section  925—21,  relating  to  the 
same  subject,  declares:  "The  adoption  of 
said  ordinance  shall  operate  to  annex  such 
territory  to  said  dty  and  to  the  ward  or 
wards  designated  therein  ninety  days  after 
the  same  Is  passed  and  published.  The  va- 
lidity of  the  proceedings  annexing  such  ter- 
ritory shall  not  be  called  in  question  col- 
laterally In  any  court  of  this  state,  nor  be 
called  in  question  In  any  other  manner  in 
any  such  court  unless  the  action  or  proceed- 
ing therefor  be  commenced  within  ninety 
days  after  such  ordinance  is  adopted."  A. 
somewhat  similar  statute  prescribing  the 
same  length  of  time  was  construed  and  ap- 
plied In  the  Matter  of  the  Application  of 
Clark,  135  Wis.  437,  115  N.  W.  387.  Section 
92! — ^21  is  peculiar,  however.  In  tbe  respect 
that  upon  the  adoption  of  the  ordinance  it 
does  not  go  into  force  or  operate  to  annex 
the  territory  to  the  city  until  90  days  after 
the  ordinance  Is  passed  and  published.  Dur- 
ing 90  days  after  its  adoption  wlthoAt  refer- 
ence to  the  time  of  publication,  any  person 
legally  injured  by  such  adoption  may  bring 
the  proper   suit  to  defeat  the  annexation. 


and  call  in  Question  tbe  validity  of  the  ordi- 
nance. But  90  days  after  such  ordinance  la 
adopted  the  time  for  calling  It  In  question  ex- 
pires whether  publication  is  defective  or  not, 
and  even  if  no  publication  lias  taken  place. 

The  complaint  in  this  action  avers  "that 
since  said  pretended  annexation  of  said  ter- 
ritory to  said  dty  the  assessor  of  the  de- 
fendant dty  of  Kewaunee  has  pretended  to 
assess  the  real  estate  of  said  plaintiffs,"  etc.; 
also,  that  the  aldermen,  threaten  and  are 
about  to  levy  taxes  on  said  real  estate,  and 
that  the  city  derk  threatens  and  Is  about  to 
make  out  a  tax  roll  and  warrant  These 
averments  relate  to  acts  done  pursuant  to  at- 
tempted annexation  which  could  only  have 
been  done  after  three  months  had  expired 
from  tbe  passage  and  publication  of  tbe  ordi- 
nance. The  annexation  Is  spoken  of  as  a 
past  fact;  that  is  to  say,  acts  are  alleged 
to  have  occurred  "since  the  pretended  an- 
nexation." How  can  we  say  that  this  means 
since  the  pretended  passage  of  the  ordi- 
nance? And  yet,  unless  it  means  this,  tbe 
complaint  shows  on  its  face  that  more  tban 
three  mouths  had  elapsed  from  the  date 
of  the  passage  and  publication  of  the  ordi- 
nance because  it  showed  tliat  tbe  pretended 
annexation  had  been  completed  and  existed 
as  an  accomplished  fact,  although  not  l^ally 
accomplished.  The  answer  pleads  this  short 
statute  of  limitations.  Tbe  oral  demurrer 
does  not  of  itself  raise  the  defense  of  the 
statute  of  limitations.  But  the  record  re- 
turned on  appeal  prima  fade  shows  that  the 
appellant  is  In  no  wise  aggrieved  or  injured 
by  the  dismissal  of  the  complaint  by  the  dr- 
cuit  court  because  that  same  dismissal  must 
inevitably  result  upon  the  facts  now  before 
us.  The  statute  forbids  us  to  reverse  in 
such  case.  Chapter  192,  Laws  1909.  If,  how- 
ever, there  are  any  facts  la  avoidance  of 
this  statute  of  limitations,  tbe  plaintiffs 
should  be  permitted  by  the  drcuit  court  upon 
the  return  of  this  record  to  file  an  amended 
complaint  setting  forth  such  matter  In  avoid- 
ance. Otherwise  the  Judgment  dismissing 
the  complaint  will  be  affirmed.  The  Judg- 
ment Is  therefore  affirmed  subject  to  the  right 
of  tbe  plaintiff  to  have  the  judgment  reopened 
by  the  circuit  court  and  an  amended  com- 
plaint filed  upon  a  showing  of  facts  sufficient 
to  avoid  the  bar  of  the  statute  which  other- 
wise appears  to  conclude  his  action. 

Judgment  affirmed  and  cause  remanded  for 
further  proceedings  according  to  this  opinion. 


CDMMINGS  V.  CHICAGO,  B.  &  Q.  S. 
.  CO.  et  aL 

(Supreme  Court  of  Wisconsin.    May  24,  1910.) 
1.  Neouokhcs  (I   05*)— Iudbperdbkt  Con- 

TBACrORB. 

A  contractor  putting  material  for  its  use 
on  tbe  right  of  way  of  a  railroad  company  ad- 
jacent to  a  track  owes  to  the  railway  employee 
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the  datj  of  oidinary  can  to  m  pUtoe  it  that  it 
will  not  be  a  meiuuie  to  them  while  ridins  on 
the  can  and  engines  in  the  manner  they  or- 
dinarily do  while  performing  their  daties;  lo 
that,  failing  to  do  ao,  it  is  liable  to  such  an 
employ^  so  Injured. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  68;  Dec.  Dig.  |  66.*] 

Z.  NEGLIOENCT     (i     61*>— BlTECT     OT     NCOU- 

OBNCB  or  Anotheb  o(r  LSASTLTirr. 

A  contractor,  having  been  negligent  in 
placing  material  on  a  railroad  right  of  way  so 
near  to  a  track  as  to  cause  injury  to  a  railway 
employe,  riding  on  an  engine  in  the  ordinary 
manner  while  performing  his  duty,  is  not  re- 
lieved from  liability  because  the  railroad  com- 
pany was  also  negligent  in  assenting  to  the  con- 
tractor's act  or  In  not  falling  to  remove  the 
danger.  • 

[Ed.  Note.— For  ouer  cases,  see  Negligence, 
Dec.  Dig.  I  61.*] 
8.  Nkougkncb  (i  111*)— C0MPI.AIHT— TncB  or 

Neouokitt  Act. 

The  complaint,  in  an  action  for  injury  to 
a  railway  employ^,  while  riding  on  an  engine, 
from  timbers  negligently  placed  near  the  track 
by  a  contractor,  need  not  further  allege  when 
they  were  so  placed  than  that  it  was  before  the 
acadent,  and  that  they  caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  182-184;  Dec.  Dig.  {  lll.*f 

4.  Pleadiro    (I   206*)— Dehubbeb   to    Cou- 

Fi.Aiin>— QuEsnoRB  Raised. 

A  general  demurrer,  to  a  complaint  by  one 
of  the  defendants,  on  the  ground  that  a  cause 
of  action  is  not  stated  against  it  does  not  raise 
the  question  of  misjoinder  of  parties  or  causes 
of  action ;  these,  under  St  1898,  f  2649,  subds. 
4,  5^  t>elng  separate  grounds  of  demurrer,  and 
section  2661  requiring  the  grounds  of  demur- 
rer to  be  distinctly  specified. 

IBH.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  ^1-486,  601;  Dec.  Dig.  {  206.f] 

Appeal  from  Circuit  Court,  La  Crosse  Coun- 
1y;  E.  C.  Hlgbee,  Judge. 

Action  by  Barbara  Cnmmlags,  administra- 
trix, against  the  Chicago,  Burlington  tc  Quin- 
cy  Railroad  Company  and  another.  From  an 
order,  defendant  C  W.  Noble  Company  ap- 
pesls.    Affirmed. 

Appeal  from  an  order  OTerruling  a  demur- 
rer to  the  complaint  The  complaint  set  forth 
that  J.  N.  Cummings  died  on  September  12, 
1909;  that  the  plalntUF  was  duly  appointed 
and  qualified  as  administratrix  of  his  estate ; 
that  decedent,  at  the  time  of  receiving  the 
Injuries  which  produced  his  death,  was  in  the 
employ  of  the  defendant  railway  company  as 
a  switchman  in  its  yards  at  the  city  of  La 
Crosse;  that  the  defendant  the  C.  W.  Noble 
Company  was  constructlDg  a  sewer  alongside 
of  and  near  to  one  of  the  railway  tracks  of 
the  defendant  railway  company  in  said  dty ; 
that  said  C.  W.  Noble  Company  did  carelessly 
and  negllgentljr  pile  and  place  large  quanti- 
ties of  timbers  and  planks  close  to  said  rail- 
way tnu^,  the  same  being  placed  so  closely 
thereto  that  they  would  strike  the  said  rail- 
way company's  employfis  while  engaged  In  the 
performance  of  their  work  In  passing  by  the 
same  upon  the  cars  and  engines  of  the  rail- 
way company ;  that  such  timbers  and  planks 
were  negligently,  so  piled  and  placed  on  Sep- 


tember 4,  1909,  and  the  defendant  railway 
company  did  carelessly  and  negligratly  per- 
mit and  allow  said  timbers  and  planks  to  be 
so  placed  and  to  so  remain  on  said  day ;  that 
the  same  were  piled  on  the  right  of  way  of 
the  said  railway  company ;  that  on  said  4th 
day  of  September  the  decedent,  who  was  In 
the  employ  of  said  railway  company,  while 
in  the  performance  of  his  duties,  riding  upon 
an  engine  by  or  at  the  place  where  said  tim- 
bers and  planks  had  been  carelessly  and  n^- 
Ugently  placed  by  said  C.  W.  Noble  Company, 
and  had  been  by  said  railway  company  care- 
lessly and  negligently  allowed  to  remain,  was 
thrown  from  said  engine  by  said  timbers  and 
planks,  and  suffered  injuries  in  consequence 
of  which  he  died  on  the  12th  day  of  Septem- 
ber, 1909.  The  railway  company  Interposed 
an  answer  to  the  complaint  The  C.  W. 
Noble  Company  Interposed  a  general  demur- 
rer thereto  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled  by  the  trial 
court 

George  H.  Gordon,  for  appellant  A.  E. 
Bleekman,  Jr.,  and  Barton  ft  Kay,  for  re- 
spondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  1.  The  appellant  contends  that  the 
deceased  was  the  servant  of  the  railway  com- 
pany ;  that  such  company  was  obliged  to  fur- 
nish him  a  safe  place  in  which  to  work ;  that 
he  was  not  the  servant  of  the  appellant,  and 
tbe  latter  owed  him  no  legal  duty ;  and  that 
therefore  no  right  of  recovery  exlsto  against 
it  because  no  actionable  negligence  Is  shown. 

Tlie  doctrine  contended  for  would  be  a  harsh. 
If  not  an  inhuman,  one  for  the  courts  to  coun- 
tenance. That  a  private  contractor  may  place 
an  obstruction  so  close  to  railway  switch 
tracks  that  a  switchman,  in  riding  upon  a 
car  or  an  engine  while  doing  his  usual  work, 
is  liable  to  be  killed  by  coming  in  contact 
with  such  obstruction,  and  then  escape  lia- 
bility by  asserting  that  the  person  killed  of 
injured  was  not  an  employ^  of  such  contract- 
or, and  therefore  it  was  not  liable  because 
it  owed  him  no  duty.  Is  a  startling  proposi- 
tion that  finds  no  support  in  the  decisions  of 
this  court,  and  little,  if  any,  support  in  the 
decisions  of  other  courts. 

Presumably  the  C.  W.  Noble  Company  knew 
that  the  switch  tracks  were  used  for  switch- 
ing purposes,  and  that  switchmen  customarily 
ride  on  engines  and  cars  in  the  performance 
of  their  duties.  In  piling  Its  material  on  the 
right  of  way  of  the  railway  company  adja- 
cent to  the  switch  tracks.  It  was  bound  to  ex- 
ercise ordinary  care  in  so  placing  it  that  it 
would  not  be  a  menace  to  the  life  or  limb  of 
railway  employes  riding  on  cars  and  engines 
In  the  manner  in  which  they  ordinarily  ride 
while  in  the  performance  of  their  duties.  If 
it  failed  to  exercise  such  care,  it  was  guilty 


•for  etber  nttm  see  laiiie  topic  and  MCtlon  NtTMBBB  In  Dec.  *  Am.  Dlsi.  UOT  to  data,  4k  Reporter  Indexes 


Digitized  by 


Lioogle 


126  NOBTHWESTBBM  BBPOBTEB. 


CWU 


of  a  tort  It  owed  to  the  employte  of  the 
rallwaji  company  the  duty  of  ordinary  care, 
under  the  drcomstances  disdosed  by  the  com- 
plaint, and  the  complaint  shows  that  such 
care  was  not  ezerdaed.  The  decisiona  on  this 
point  In  this  court  are:  Relnke  t.  Bentley, 
90  Wis.  467,  63  N.  W.  1065;  Olson  t.  Phoenix 
Mfg.  Co.,  103  Wis.  837,  79  N.  W.  400 ;  Boyce 
V.  WUbur  Lbr.  Co.,  119  Wis.  642,  97  N.  W. 
503;  Compty  ▼.  (X  H.  Starke  D.  &  D.  Ga, 
129  Wis.  622,  6%;i  Hoidrldcson  t.  Wis.  Cent 
Uy.  Co.,  122  N.  W.  758;  Sterk  v.  Jos.  SchUtz 
Brewing  Co.,  1^  N.  W.  491.  The  cases  In 
other  Jurisdictions  to  the  same  effect  are 
numerous ;  but  we  do  not  deem  It  necessary 
to  cite  them  to  a  proposition  so  well  estab- 
lished by  our  own  decisions.  It  Is  no  answer 
to  the  assertion  of  liability  to  say  that  there 
may  also  be  a  liability  on  the  part  of  the  rail- 
way company  because  it  permitted  the  ob- 
struction to  be  placed  where  It  was  or  failed 
to  remove  it  after  It  knew,  or  In  the  exercise 
of  ordinary  care  should  have  known,  of  its 
existence.  Such  an  obstruction  might  well 
be  put  In  place  under  such  circumstances  that 
there  would  be  no  llabllltyi  on  the  part  of 
the  railway  company.  If  the  appellant  was 
negligent  in  the  first  instance^  It  is  not  re- 
lieved from  liability  to  the  person  Injured 
because  the  employer  of  the  decedent  was  al- 
.  80  negligent  by  reason  of  its  assent  to  the  act 
or  because  It  failed  to  remove  the  danger. 

2.  It  is  next  urged  that  the  complaint  is 
defective  because  it  does  not  allege  when  the 
timbers  were  piled  near  the  railway  track. 
It  Is  alleged  that  before  the  accident  occur- 
red, they  were  placed  In  the  dangerous  posi- 
tion which  they  occupied,  and  that  they  caus- 
ed the  accident  Such  allegation  is  sufficient 
to  show  liability. 

3.  Lastly,  it  is  argued  that  there  is  no  priv- 
ity between  the  defendants,  and  therefore 
no  Joint  liability  for  the  injury  exists.  This 
question  is  not  before  us.  There  was  no  de- 
murrer Interposed  to  the  complaint  because 
of  a  misjoinder  of  parties  or  of  causes  of  ac- 
tion; simply)  a  general  demurrer  on  the 
ground  that  a  cause  of  action  was  not  stated 
against  the  apx>ellant  Subdivision  4  of  sec- 
tion 2649  of  the  Statutes  of  1888  specifies  a 
defect  of  parties  as  one  of  the  grounds  of 
demurrer,  and  subdivision  6  of  the  same  sec- 
tion specifies  as  a  separate  ground  of  demur- 
rer that  several  causes  of  action  have  been 
improperly  united.  Section  2651  requires 
that  the  grounds  of  demurrer  to  the  complaint 
shall  be  distinctly  specified.  Section  2053 
provides  that  when  any  of  the  grounds  of 
demurrer  enumerated  in  section  2649  do  not 
appear  on  the  face  of  the  complaint  the  ob- 
jection may  be  taken  by  answer,  and  the  fol- 
lowing section  (2654)  provides  that  If  objec- 
tion is  not  taken  by  demurrer  or  answer,  the 
defendant  shall  be  deemed  to  have  waived 
the  same. 

Order  affirmed. 


GODDARD  T.  CHICAGO,  B.  &  a  B.  CO. 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  Watbm  and  Watkb  Coubses  (|  17»*)— 
OssTRncnoK  —  Bbidoks  —  SumciKNCT  or 
Evidence. 

In  an  action  against  a  railroad  for  dam- 
axes  to  plaintiff's  hay  through  an  overflow  re- 
sulting from  the  obstruction  of  a  stream  by  de- 
fendant's bridge,  evidence  held  sufficient  to  sup- 
port a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  250;  Dec.  Dig.  i 
179.»] 

2.  Watebs  AMD  Wateb  Coubses  (8  171*)— Ob - 

SIBUCTIOir— BBIDOXS— LSABILITT. 

Where  a  railroad  has  the  right  to  bridge 
a  stream,  the  inquiry,  it  an  action  for  dam- 
ages through  an  overflow  resulting  from  the  con- 
struction of  a  bridge,  is  whether  the  right  was 
exercised  carefully,  or  whether  by  lack  of  ordi- 
nary care  it  was  so  exercised  as  to  injure  oth- 
ers. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  218;  Dec.  Dig.  f 
171.*] 

3.  Waters  and  Waixb  Coubses  (i  179*)— Ob- 
stbuction—Bbidoes— Actions  fob  Dama- 
ges—Instbuctions. 

In  an  action  against  a  railroad  for  dam- 
ages to  plaintiff's  nay  through  an  overflow 
from  the  construction  of  defendant's  bridge 
over  a  river,  an  instruction  tliat  defendant  was 
bound  to  consider  the  area  of  the  river  valley, 
the  nature  of  its  sides  rendering  it  subject  to  a 
rapid  rise  of  the  water,  and  tbe  fact  that  at 
times  it  carried  large  quantities  of  brush  and 
debris,  etc.,  and  tbe  amount  of  rainfall  and  the 
occurrence  of  high  water  in  tbe  past  the  loca- 
tion of  plaintiff's  bams,  their  liability  to  be  in- 
jured, and  every  fact  within  its  Imowledge  af- 
fecting the  right  of  the  water  and  its  liabilitv 
to  do  damage,  meant  only  that  in  buildine  such 
bridges  the  surrounding  conditiens  and  liabili- 
ty of  the  adjacent  property  to  injury  must  be 
considered,  and  that  defendant  must  consider 
those  things  which  are  apparent  and  exercise 
ordinaiy  care  In  adjusting  the  c<«i8tmction  to 
the  situation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  257 ;  Dec.  Dig.  | 
179.*] 

4.  Watebs  and  Water  Coubses  (|  179*)— Ob- 
stbuotion— Bbidoes— AonoN  fob  DAifAOSs 
— Submission  of  Issues— Inbtbuctionb. 

In  an  action  against  a  railroad  for  dama- 
ges to  plaintiff's  hay  through  an  overflow  at  tbe 
time  or  a  flood  from  the  alleged  improper  con- 
struction of  defendant's  bridge,  an  instruction 
submittinc  whether  the  storm  of  a  certain  date 
and  the  flood  resulting  therefrom  in  the  river 
was  such  as  should  reasonably  have  been  antic- 
ipated, in  connection  with  an  instruction  that 
the  jury  were  to  consider  whether  the  flood  was 
an  extraordinary  one,  explaining  such  terms, 
and  stating  that  a  railroad  company  is  not  re- 
quired to  provide  against  such  extraordinaiy 
floods  as  cannot  be  foreseen  by  men  of  oidf- 
nary  experience,  but  that  defendant  ought  rea- 
sonably to  have  anticipated  all  floods  which  oc- 
cur annually  or  at  longer  intervals  and  which 
for  such  reason  may  reasonably  l>e  expected, 
sufficiently  submitted  whether  the  flood  was  an 
unusual  or  extraordinary  flood. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  257;  Dec.  Dig.  i 
179.*] 

Appeal  from  Circuit  Court  I>a  Crosse  Coun- 
ty ;  John  J.  Fruit  Judge. 


•For  otbar  caaaa  tae  lam*  topio  sad  sectloa  NUMBER  la  Dec.  ft  Am.  Diss.  1M7  to  datSb  *  Keporter  ladetM 
>  109  N.  W.  660,  S  U  R.  A.   (N.  8.)   6S1 
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Action  by  Hiram  Ooddard  agalnat  the  C!hi- 
cago,  Burllngrton  &  Qnlncy  Batlroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

Woodward  &  Lees,  for  appellant  Morris  ic 
Hartwell  aud  Winter  &  Each,  for  respondent. 

TIMLIN,  J.  The  plaintiff  sought  to  re- 
cover damages  done  to  a  quantity  of  hay  in 
his  bams  and  also  for  growing  grass  de- 
stroyed by  a  flood*  in  the  La  Crosse  river  bot- 
tom lands  on  July  21,  1907.  He  contended 
that  the  flood  waters  were  obstructed,  dam- 
med up,  and  set  back  upon  his  hay  and  grass 
by  reason  of  the  negligent  construction  and 
maintenance  of  a  railroad  bridge  across  this 
river  and  bottom  land  by  the  defendant  The 
jury  by  special  verdict  found  that  the  rain- 
fall which  caused  the  flood  was  one  that 
ought  reasonably  to  have  been  anticipated, 
and  that  the  bridge  was  not  of  sufficient  ca- 
pacity to  allow  the  i>assage  of  the  waters  of 
the  flood  and  of  the  driftwood  and  other  ma- 
terial brought  down  thereby,  that  such  want 
of  capacity  was  the  proximate  cause  of  plain- 
tiff's injnry,  while  the  amount  of  his  dam- 
ages was  $760.  For  this  sum  and  costs  the 
plaintiff  had  judgment  The  defendant  ap- 
pealing to  this  conrt  contends  that  the  flood 
was  extraordinary  and  unusual,  and  that 
there  Is  no  sufficient  evidence  to  show  that 
plaintiff's  damages  were  caused  by  the  neg- 
ligent construction  or  maintenance  of  the 
bridge  in  question,  and  that  the  court  erred 
in  its  instructions  to  the  jury.  We  are  fur- 
nished by  the  appellant  with  no  map  or 
diart  and  for  this  reason  find  it  difficult  to 
get  relative  boundaries,  coarses,  or  directions 
with  accuracy.  Sach  map  and  survey  are  al- 
most indispensable  when  the  appellant  claims, 
as  it  does  here,  that  by  mathematical  calcu- 
lation and  proper  interpretation  of  the  tes- 
timony It  appears  affirmatively  that  the  plain- 
tiff's damages  were  not  caused  by  the  inade- 
quacy of  the  bridge  In  question. 

We  gather  from  the  oral  evidence  that  the 
La  Crosse  river,  with  the  adjacent  wide  bot- 
tom lands,  extends  from  Medary  southwest 
about  four  miles  to  its  junction  with  the 
Mississippi  river.  This  extension  Is  crossed 
by  several  bridges  between  Medary  and  the 
Mississippi ;  the  farthest  upstream  being  that 
of  the  Chicago,  Milwaukee  &  St  Paul  Rail- 
way Company  running  east  and  west,  having 
a  dear  opening  for  the  passage  of  water  of 
2,768  square  feet,  next  that  of  the  Chicago  & 
Northwestern  Railway  Company  running  east 
and  west  and  having  a  dear  opening  for  the 
passage  of  water  of  8,076  square  feet  next 
a  wagon  road  and  bridge,  called  the  "Abat- 
toir Road,"  running  easterly  and  westerly, 
having  a  dear  opening  for  such  passage  of 
2.074  square  feet  next  the  roadbed  and 
bridge  of  defendant  running  north  and  south, 
the  bridge  constructed  upon  piles  in  bunches 
or  bents  with  12-foot  spaces  between  the 
bents  for  the  passage  of  water,  and  the  sum 


of  these  dear  spaces  is  eqoal  to  6,566  square 
feet,  of  which  8,876  square  feet  is  nnder  that 
part  of  the  bridge  whldi  spans  the  river. 
Four  other  railroad  bridges  cross  the  river 
and  adjacent  bottom  lands  between  the  bridge 
of  defendant  and  the  Mississippi  river.  The 
flood  to<A  place  on  or  about  July  21,  1907, 
and  was  caused  by  a  rainfall  on  that  day  of 
4.48  inches  in  14V^  hours  at  La  Crosse  and 
a  considerably  heavier  rainfall  at  the  same 
time  on  the  upper  waters  and  tributaries  of 
the  La  Crosse  river.  Haying  was  at  this 
time  in  progress  on  plaintiff's  farm,  which 
is  In  the  bottmn  lands  mentioned  and  part 
of  which  is  upstream  from  defendant's  rail- 
road bridge.  Plaintiff  had  nine  bams  in 
which  his  hay  was  stored,  eight  of  them 
above  this  bridge  in  question.  The  damages 
claimed  to  growing  grass  practically  dropped 
out  of  the  case  before  verdict  and  it  is  ap- 
parent that  the  verdict  of  the  jury  is  based 
npon  the  damage  done  to  hay  in  some  of 
these  bams  by  the  flood.  Between  the  defend- 
ant's bridge  and  the  Abattoir  Road  Bridge 
the  river  banks  are  higher  than  the  bottom 
lands  lying  further  from  the  river,  and  the 
surface  of  the  water  in  the  river  at  ordinary 
stage  is  higher  than  the  bottom  lands  which 
lie  at  some  distance  from  the  river  banks. 
This,  as  is  well  known,  is  not  an  unusual 
condition  in  deltas  and  flat  alluvial  valleys. 
We  are  unable  to  ascertain  with  accuracy 
how  far  it  was  from  the  northwest  bound- 
ary line  of  the  flood  to  that  point  in  the  de- 
fendant's bridge  where  the  bridge  spans  the 
river  channel.  From  a  point  called  "Grand 
Crossing"  south  on  defendant's  line  of  rail- 
road the  track  appears  to  rest  on  piling  for 
more  than  3,000  feet  in  length,  and  at  3,000 
feet  from  that  crossing  is  the  railroad  bridge 
In  question,  748  feet  long,  starting  from  the 
northerly  river  bank  and  crossing  the  river 
channel  with  seven  bents  of  piles  in  the  river 
and  extending  south  over  the  south  bank  and 
over  the  adjacent  bottoms  about  650  feet. 
This  bridge  Is  6  or  7  feet  above  the  ordinary 
surface  of  the  water  where  it  crosses  the  riv- 
er, and  also-  ftom  8  to  7  feet  over  the  bottom 
lauds  where  it  crosses  the  bottoms.  Were 
this  and  the  relative  area  of  openings  in  the 
several  bridges  for  the  discharge  of  water 
all  that  appeared,  It  might  be  difficult  to  sup- 
port the  verdict.  But  there  was  evidence 
that  lumber,  planks,  hay,  brush,  and  trees 
were  carried  down  by  the  flood  and  lodged 
against. the  piling  of  this  bridge.  The  open- 
ings under  the  upper  bridges  were  large 
enough  to  permit  this  dSbrla  to  pass  through. 
There  was  also  evidence  that  the  piling  under 
defendant's  bridge  and  roadway  had  been  re- 
paired some  four  years  previously,  and  that 
in  doing  so  the  old  piles  were  not  extracted, 
but  were  cut  off  at  the  ordinary  water  level, 
leaving  the  stumps.  There  was  also  evidence 
of  the  extent  to  which  the  water  was  dammed 
up  by  this  condition,  and  several  witnesses 
testified  from  observatloa  at  the  time,  and 
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from  flood  marks  observed  Immediately  after 
tbe  subsidence  of  tbe  flood,  tbat  the  water 
was  two  feet  higher  on  the  east  or  upstream 
side  of  defendant's  bridge  and  track  than  on 
the  west  or  downstream  side.  The  JSgures 
of  levels  and  measnremKits  furnished  by  the 
defendant  are  not  suflldently  explicit  to  dem- 
onstrate that  this  testimony  Is  impossible. 
Much  necessary  data  are  omitted.  A  mere 
smattering  of  hydraulics  is  sufficient  to  in- 
form one  that  comparatlTe  measurements  of 
the  openings  for  the  escape  of  water  under 
.the  several  bridges  could  not  alone  determine 
tbe  question  whether  defendant's  bridge 
dammed  back  the  water.  This  relative  area 
of  openings  is  only  one  of  many  factors  to  be 
considered.  Obstructions  in  the  channel  or 
near  the  channel  at  or  near  defendant's 
bridge,  the  extent  to  which  the  flow  of  water 
wail  obstructed  by  debris  of  the  flood,  the 
depth  and  direction  of  the  current,  the  sinu- 
osities of  the  channel,  the  reservoirs  formed 
by  expansions  of  the  flood  above  stream  and 
between  the  bridges,  the  angle  at  which  the 
current  approached  the  congested  bents,  all 
affect  this  condition.  It  would  be  presump- 
tuous In  us,  on  the  meager  data  we  have  be- 
fore us,  to  decide  that  the  court  below  and 
tbe  Jury  had  no  evidence  upon  which  they 
could  find  for  the  plaintiff,  ^pelman  v.  Port- 
age, 41  Wis.  144.  The  instruction  criticised 
related  to  the  second  question  of  the  special 
verdict,  which  inquired  whether  the  bridges 
of  the  defendant  were  of  sufllcient  capacity 
to  allow  the  passage  of  the  flood  waters  with 
driftwood  and  other  materials,  etc. 

The  court  instructed  the  Jury  that  the  de- 
fendant was  bound  to  know  and  take  into 
consideration  in  the  erection  of  its  bridges 
tbe  area  of  the  La  Crosse  river  valley,  tbe 
bluffy  nature  of  its  sides  rendering  it  subject 
to  a  rapid  rise  of  the  water,  and  the  fact  that 
at  times  it  carried  large  quantities  of  brush 
and  debris  and  sometimes  stumps  and  trees, 
and  the  amount  of  rainfall  In  the  past,  the  oc- 
currence of  high  water  in  the  past,  the  loca- 
tion of  plaintifTs  bams,  their  liability  to  be 
Injured,  and  each  and  every  fact  within  its 
knowledge  affecting  the  height  of  the  water 
and  its  liability  to  do  damage.  In  criticising 
this  charge,  we  must  keep  in  mind  that  the 
right  of  the  defendant  to  construct  and  main- 
tain the  bridge  in  question  is  not  denied.  The 
inquiry  Is  whether  it  exercised  tbat  right 
carefully,  or  whether  by  lack  of  ordinary 
care  it  so  exercised  tbat  right  as  to  injure 
others.  Schmeckpepper  t.  Railway  Co.,  116 
Wis.  592,  93  N.  W.  533.  The  instruction  In 
this  respect  amounts  to  informing  the  Jury 
tbat  In  building  bridges  of  this  kind  the  sur- 
rounding conditions  and  liability  of  the  ad- 
jacent property  to  injury  must  be  considered. 


and  that  the  defendant  Is  bound  to  know  and 
take  into  consideration  those  things  whldi 
are  apparent  and  exercise  ordinary  care  in 
adjusting  its  construction  to  the  situation. 

'  We  see  nothing  improp^  in  this  instructioii 
so  construed.    We  do  not  think  that  ordinary 
readers   or   bearers   would   understand   this 
language  to  mean  more  than  this,  although  a 
separation  of  parts  and  literal  reading  of 
such  separated  parts  might  give  It  a  more 
extended  meaning.    If  a  bridge  built  on  piles 
12  feet  apart  would  be  to  one  of  ordinary 
care  and  prudence  apparently  Insufficient  to 
allow  the  passage  of  floods  and  the  escape  of 
brush,  driftwood,  and  debris  carried  by  the 
flood,  and  injury  to  others  was  likely  to  re- 
sult from  such  lack  of  escape,  then  ordinary 
care  would  require  some  other  form  of  bridge 
construction  or  some  other  means  of  pre- 
venting the  injury.    This  does  not  mean  that 
the  defendant  must  ascertain  the  exact  area 
of  the  La  Crosse  river  valley,  but  he  must 
notice  these  things  in  plain  sight,  and  tbat 
floods  do  occur,  and  tbat  floods  carry  dCbris, 
add  the  usual  high  water  in  the  past,  and  the 
liability  to  injury  of  adjacent  property,  all  of 
which  is  ordinarily  and  usually  taken  into 
consideration  in  the  construction  of  a  bridge. 
Instead  of  submitting  to  the  Jury  directly  the 
question  whether  the  flood  of  July  21,  1907, 
was  an  unusual/ or  extraordinary  flood,  the 
court  submitted :    "Was  the  storm  of  July  21, 
1907,  and  the  flood  resulting  therefrom  in  the 
La  Crosse  river,'  such  as  should  reasonably 
have  been  anticipated  to  occur?"    But4n  con- 
nection with  this  question  the  court  explain- 
ed to  the  Jury  tbat  they  were  to  consider 
whether  the  flood  was  an  unusual  or  extraor- 
dinary flood,  explained  the  terms  "unusual,'' 
or  "extraordinary,"'"  instructed  that  the  rail- 
road company  constructing  an  embankment 
or  bridge  is  not  required  to  make  provisions 
against  such  unusual  or  extraordinary  floods 
as  cannot  be  foreseen  by  men  of  ordinary 
experience  and  ordinary  prudence  in  the  lo- 
cality where  such  flood  occurs,  but  that  the 
defendant  ought  reasonably  to  have  antici- 
pated all  floods  and  freshets  which  occur  an- 
nually or  at  longer  intervals,  and  which,  from 
having  been  known  to  occur  at  longer  or  short- 
er intervals,  may  be  reasonably  exjpected  to 
occur  again.    As  explained  by  this  Instruc- 
tion,  the  question   seems  reasonably  clear, 
and  we  And  evidence  in   the  record  upon 
which  tbe  Jury  might  well  have  found  that, 
notwithstanding  the  excessive  rainfall  in  the 
u{^)er  valley  of  the  La  Crosse  river,  the  flood 
on  July  21,  1907,  was  not  unprecedented,  but 
tbat  higher  floods  occurred  in  1876*  1884^  and 
1900. 

Judgment  affirmed. 
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SIEMBRS  et  «J.   ▼.   MEEME  MT7T.   HOME 

PBOTEOTION  INS.  CO. 
(Supreme  Court  of  WiBconain.    May  24,  1910.) 

1.  InsuBARCE  ({  665*)— Aonow  on  Pouor— 
Byidbnce. 

In  an  action  on  an  inanrance  policy,  the 
evidence  held  sufficient  to  support  the  finding 
tliat  the  secretary  of  defendant,  who  wrote  the 
policy,  knew  at  the  time  the  policy  waa  writ- 
ten uikt  the  children  of  plaintifi  were  the  own- 
ers of  the  real  estate  sobject  to  the  homestead 
and  dower  right  of  plaintUT. 

n^d.    Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  |  1716 ;   Dec.  Dig.  {  665.*] 

2.  INSTTRANCE  (J  141*)— POLICY— NECESSITY  OF 
iRSEBTIVrO    NA1CB8    OF    OWITEBB— WAIVES. 

Wher*  the  secretary  of  an  insarance  com- 
pany when  he  wrote  a  policy  knew  that  the 
children  of  the  insured  were  the  owners  of  the 
property  insured,  subject  to  the  homestead  and 
dower  right  of  the  insured,  the  provision  in 
the  policy  making  it  void  if  property  insured 
is  not  insured  in  the  names  of  all  the  owners, 
the  names  of  which  must  he  stated  in  the  ap- 
plication was  waived. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Dec  Dig.  {  141.«] 

3.  IRBUBANCE    (t    319*)— INOUAOS    OF    HlBK— 

Validity  of  Pbovision  of  Policy. 

It  is  reasonable  for  an  insurance  company 
to  exact  an  obligation  from  insured  that  he 
shall  not  allow  or  permit  a  change  to  be  made 
in  the  structure,  nature,  or  habitual  use  of  the 
insured  property  materially  different  from  that 
which  the  insurer  has  agreed  to  undertake,  hut 
trivial  or  temporary  vanations  in  the  risk  in- 
cident to  the  ordinary  use  of  the  property  are 
presupposed  by  the  contracting  parties  to  be 
likely  to  occur,  and  it  must  he  presumed  that 
insurance  is  made  with  reference  to  the  char- 
acter of  the  property  insured  and  to  the  own- 
er's use  of  it  in  the  ordinary  way,  and  for  the 
gurpose  for  which  such  property  is  ordinarily 
eld  and  used,  or  to  cover  risks  incident  to  such 
use. 

(Ed.  Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  !|  751-756,  758;    Dec.  Dig.  §  319.*] 

4.  INBUBANCE    (5    146*)— Policy— CoNBTBuo- 

TIOK. 

A  policy  of  insurance  most  be  liberally 
construed  in  favor  of  the  insured,  particularly 
when  a  strict  construction  would  work  a  for- 
feiture. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  i8  292,  294-288 ;    Dec.  Dig.  {  146.*] 

6.  Irsubance  ({  333*)— IwcBEASE  OF  Risk- 
Running  Steah  Enoine  Neab  Pbopebty. 
A  policy  of  fire  insurance  on  farm  build- 
ings provided  that  if  the  risk  should  be  increased 
by  any  means  within  the  control  of  the  assured, 
or  l>e  occupied  in  any  way  so  as  to  render  the 
risk  more  hazardous  than  at  tiie  time  of  in- 
surance, the  insurance  should  be  void.  It  also 
grovided  that  the  company  would  not  be  Ha- 
le for  loss  caused  by  the  use  of  steam  thresh- 
ing machines,  unless  a  ladder  was  kept  between 
the  engine  and  separator,  and  a  barrel  of  wa- 
ter and  two  pails  were  kept  between  the  en- 
gine and  bam,  and  a  watchman  employed  to 
watch  the  engine  during  its  operation.  In  or- 
der to  cut  ensilage  a  wood-burning  steam  en- 
gine was  brought  upon  the  farm,  and  located 
within  20  feet  of  one  of  the  buildings.  Short- 
ly before  noon  the  jwrsons  operating  the  engine 
removed  the  spark  arrester  and  ran  it  a  few 
minutes  without  the  arrester,  and  left  the  en- 
gine in  that  condition  when  they  went  in  to 
dinner.  While  at  dinner,  fire  was  discovered 
in  a  iMm  alraut  60  feet  from  the  engine,  and 


all  of  th«  boiidingB  were  bumed.  Heli,  that 
it  is  a  matter  of  common  knowledge  that  cat- 
ting fodder  by  a  steam  engine  is  customary  on 
a  brm,  and  that  it  was  within  the  contempla- 
tion of  the  parties  that  such  work  might  t>e 
done,  and  tliat  the  provision  in  tlie  policy  as  to 
steam  threshers  only  forbade  their  employment 
in  the  ordinary  operations  around  farm  build- 
ings where  the  required  precautions  were  not 
taken,  and  therefore  the  question  whether  the 
risk  had  been  increased  by  the  use  of  the  en- 
gine was  not  for  the  jury. 

[Ed.  Note.— >For  other  cases,  see  Insurance, 
Cent.  Dig.  H  842-846;   Dec.  Dig.  {  383.»] 

6.  Insubanob  (I  334*)  —  Policy  —  Constbdo- 
tion  of  Provision. 

A  provision  in  a  fire  insnranoe  policv  that, 
in  case  of  a  fire  or  exposure  to  loss  or  damage 
thereby,  it  shall  l>e  the  duty  of  the  insured  to 
use  their  best  endeavors  for  saving  and  pre- 
serving the  property  defines  the  duty  of  the  in- 
sured only  wiien  the  property  is  on  fire,  or  is 
so  menaced  by  fire  tnat  damage  is  likely  to 
result,  and  is  not  violated  by  taUng  off  the 
spark  arrester  of  an  engine  while  the  engine 
was  being  used  to  cut  ensilage  and  before  the 
fire  started. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  «{  847-455;    Dec.  Dig.  (  334.*] 

7.  TuAL  (i  68*)— Obdbb  or  Intbodooiho  Evi- 
dence—Discbetioh  OF  Court. 

Where  counsel,  through  some  inadvertence, 
failed  to  prove  some  vital  fact  at  the  proper 
time,  it  is  within  the  discretion  of  the  trial 
court  to  allow  such  proof  to  be  introduced  out 
of  its  order. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  138-140,  142,  143,  145;  Dec.  Dig.  { 
59.*] 

Appeal  from  Circuit  Conrt,  Manitowoc 
County;  Michael  Kirwan,  Judge. 

Action  by  Ida  Siemers  and  others  against 
the  Meeme  Mutual  Home  Protection  Insur- 
ance Company.  Judgmeat  tor  plaintiffs,  and 
defendant  appeals.    Affirmed. 

The  plaintiff,  Ida  Siemers,  is  the  mother 
of  Fred  and  Eidward  F.  Siemers,  her  co- 
plaintitrs.  F.  A.  Siemers,  the  husband  and 
father  died  intestate  on  March  29,  1896,  leav- 
ing' six  children  and  the  widow  living.  The 
estate  was  administered  in  the  county  court, 
and  in  1900  the  lands  and  personal  property 
were  assigned  to  the  aiz  children  subject  to 
the  homestead  and  dower  rights  of  the  wid- 
ow. The  farm  and  personal  property  were 
occupied  and  iised  by  the  widow  until  De- 
cemtter  1,  1903,  when  she  leased  the  farm 
to  her  two  sons  who  are  her  coplaintltTs  here- 
in. On  December  11,  190B,  the  widow,  by 
bill  of  sale,  sold  the  farm  ma<niinery,  grain, 
hay,  and  live  stock  to  her  two  sons,  ITred 
and  Edward  F.  Siemers.  On  July  28,  1903, 
said  widow  applied  to  the  defendant  com- 
pany for  a  policy  of  insurance  for  a  term  of 
five  years  in  the  sum  of  ^000  covering  farm 
buildings,  hay,  grain,  farm  implements,  live 
stock  and  household  goods,  which  policy  was 
thereafter  issued  to  the  plaintltf  Ida  Siemers. 
The  defendant  is  a  town  mutual  Insurance 
company.  On  January  18,  1004,  the  widow 
asalgned  her  rights  in  the  insurance  policy  to 
her  sons  Fred  and  Edward  F.,  except  in  so 


•For  other 


see  isma  topio  and  seotlon  NCMBBR  la  Dec.  *  Am.  Digs.  U07  to  data.  *  Reporter  Indexes 


Digitized  by 


Lioogle 


670 


126  MORTHWESTEBN  BBPORTEB. 


(Wis 


far  as  it  covered  baildlnge;  houaelioUl  goods, 
wearlitg  apparel,  provlBions,  and  mnslcal  In- 
stnunents,  which  assignment  was  approved 
by  the  defendant  All  ot  the  buildings  Insur- 
ed were  located  on  the  homestead  40. 

On  September  27,  1907,  the  plaintiffs  Fred 
and  fldward  F.  Siemers  were  cutting  ensi- 
lage, the  power  used  to  drive  the  feed  catter 
being  a  steam  engine  ordinarily  used  for 
the  purpose  of  running  a  threshing  machine. 
The  smokestack  of  the  engine  where  it  was 
set  in  place  was  20  feet  distant  from  the 
nearest  comet  of  an  adjacent  building.  The 
engine  was  a  wood  burner.  The  fire  occur- 
red shortly  after  the  workmen  went  Into  the 
house  to  dinner.  Some  minutes  before  quit- 
ting at  noon,  the  plaintiff  Edward  F.  Siemers 
took  the  spark  arrester  out  of  the  smoke- 
stack of  ibe  engine,  and  operated  the  same 
without  the  use  of  the  screen  or  spark  ar- 
rester, and  left  the  engine  with  the  spark 
arrester  removed  when  he  and  the  others 
went  In  to  dinner.  Very  shortly  after  the 
parties  went  to  dinner  the  fire  was  discov- 
ered in  a  bam  abont  60  feet  distant  from  the 
smokestack  of  the  engine.  All  of  the  farm 
buildings  were  destroyed  and  most  of  the 
personal  property.  On  the  trial  there  was  no 
controversy  as  to  the  amount  of  the  loss. 
The  defendant,  after  receiving  notice  ot  the 
loss,  proceeded  to  investigate  the  same,  all 
nine  of  its  directors  being  present  on  the 
27th  day  of  September,  1907,  when  such  in- 
vestigation was  being  carried  on.  Some  tes- 
timony was  taken,  and  It  was  unanimously 
decided  by  the  directors  that  the  company 
was  not  liable  for  the  loss  because  no  watch- 
man had  been  employed,  and  because  the 
spark  catcher  was  removed  from  the  engine 
while  the  same  was  in  operation.  On  Octo- 
ber 2,  1907,  two  of  the  plaintiffs  were  noti- 
fied of  such  conclusion,  the  grounds  stated 
in  the  letter  of  notification  being  that  plain- 
tiffs did  not  "comply  with  our  by-laws,  sec- 
tion 21,  as  to  a  watchman,  and  by  removing 
the  spark  catcher  while  the  engine  °was  in 
operation."  The  plaintiff  Ida  Siemers  brought 
an  action  to  recover  the  sura  of  ^,100  i)e- 
cause  of  loss  on  the  items  of  property  Insur- 
ed in  her  name  consisting  of  the  various 
buildings  and  household  furniture,  wearing 
apparel,  and  musical  instruments.  The  plain- 
tiffs, Fred  Siemers  and  Edward  F.  Siemers, 
commenced  another  action  against  the  de- 
fendant to  recover  the  sum  of  $1,900  t)ecau8e 
of  the  loss  of  certain  perscmal  property  con- 
sisting of  bay,  grain,  farming  utensils,  and 
live  stock.  Tlie  actions  were  consolidated. 
On  the  part  of  the  defendant  it  was  con- 
tended on  the  trial  that  it  was  not  liable  be- 
cause (1)  the  property  was  not  insured  in 
the  name  of  the  owner  as  required  by  the 
terms  of  the  policy;  (2)  because  the  risk 
was  Increased  by  placing  and  operating  an 
engine  at  the  time,  in  the  manner,  and  for 
the  purpose  for  which  it  was  operated,  in 
violation  of  the  terms  of  the  policy;  (3)  be- 
cause the  Insured  violated  the  clause  In  the 


policy  requiring  the  Insured  to  ose  their  best 
endeavors  for  saving  and  preserving  tbe 
property;  (4)  because  the  insured  failed  to 
keep  a  watchman  around  the  engine  as  re- 
quired by  the  terms  of  the  policy.  The  Jury 
found  (1)  that  at  tbe  time  the  policy  in  suit 
was  issued  William  Fenn,  the  secretary  of 
the  company  who  issued  the  policy,  knew 
that  the  children  of  the  plaintiff  Ida  Siemers 
were  the  owners  of  the  lands  on  which  the 
insured  buildings  stood,  subject  to  her  dower 
and  homestead  rights  In  said  lands  as  wid- 
ow; (2)  that  the  removal  of  the  spark  ar- 
rester from  the  smcAestack  on  the  day  of  the 
fire,  and  the  subsequent  operation  of  the  en- 
gine for  a  period  of  five  or  six  minutes  with- 
out the  arrester,  under  the  existing  circum- 
stances, did  not  materially  increase  the  risk ; 
(3)  that  the  removal  of  suCh  spark  arrester 
and  the  sutieequent  operation  of  the  engine 
while  it  was  removed  did  not  constitute  fail- 
ure on  the  part  of  the  Insured  to  exercise  or- 
dinary care;  (4)  that  one  Louis  Voss  acted 
for  plaintiffs  in  the  capacity  of  watchman 
In  attendance  to  watch  the  engine  during  all 
the  time  it  was  in  operation  on  the  forenoon 
of  the  day  on  which  the  fire  occurred.  On 
the  verdict  so  returned.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  Ida  Siemers 
for  13,441.90  damages,  with  interest  and 
costs,  and  in  favor  of  the  plaintiffs  Fred  and 
Edward  F.  Siemers  for  |1,406,  together  with 
interest  and  costs.  From  the  Judgment  so 
entered,  this  appeal  is  taken. 

Hongen  &  Brady,  for  appellant  Nash  & 
Nash,  for  respondeuts. 

BARNEYS,  3.  (after  stating  the  facts  as 
above).  1.  The  appellant  contends  that  the 
policy  of  Insurance  became  void  because  the 
following  clause  found  therein  was  violate! 
by  the  insured:  "All  property  must  t>e  Insur- 
ed in  the  names  of  all  the  owners,  and  the 
application  must  state  the  name  of  each  own- 
er or  the  policy  will  be  void."  In  this  case 
the  insured  buildings,  being  a  part  of  the 
homestead,  descended  to  the  widow  during 
widowhood.  Section  2271,  St  Whether  it 
was  a  violation  of  the  terms  of  the  Insurance 
cofitract  to  insure  the  property  in  her  name, 
rather  than  In  the  Joint  names  of  the  widow 
and  the  remaindermen,  is  a  doubtful  ques- 
tion in  view  of  the  following  cases  decided 
in  this  court:  Johannes  v.  Standard  Fire  Of- 
fice, TO  Wis.  196,  86  N.  W.  298,  5  Am.  St 
Rep.  159 ;  Vanklrk  v.  Ins.  Co.,  79  Wis.  627. 
48  N.  W.  798 ;  Carey  v.  Ins.  Co.,  92  Wis.  538, 
66  N.  W.  693;  SchulU  v.  Ins.  Co.,  94  Wis. 
42,  68  N.  W.  414;  Davis  v.  Furniture  Co.. 
102  Wis.  894,  78  N.  W.  596;  Matthews  v. 
Ins.  Co.,  115  Wis.  272.  91  N.  W.  676;  Wolf 
V.  Ins.  Co..  116  Wis.  402,  91  N.  W.  1014: 
Evans  V.  Ins.  Co.,  130  Wis.  189, 109  N.  W.  962, 
9  L.  R.  A.  (N.  S.)  485,  118  Am.  St  Rep.  1009. 
It  is  unnecessary  to  decide  the  point 

Tbe  Jury  found  that  William  Fenn,  tbe 
secretary   of   the  defendant  company    who 
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wrote  tbe  poU<7  In  suit,  knew  at  the  time 
the  policy  was  written  that  the  children  of 
the  plaintiff  Ida  Slemers  were  the  owners 
of  the  real  estate  Insured,  subject  to  the 
homestead  and  dower  right  of  said  plaintiff. 
Appellant's  counsel  vigorously  atta(ft  this 
finding  as  not  being  supported  by  the  evi- 
dence. The  evidence  was  sufficient  to  war- 
rant the  jury  in  reaching  the  conclusion  which 
it  did  reach.  Mr.  Fenn  was  a  near  neighbor 
of  the  Insured  for  many  years,  and  it  would 
not  be  at  all  remarkable  that  he  should  know 
or  be  entirely  satisfied  as  to  where  the  title 
to  the  property  rested,  and  he  testified  that 
as  a  matter  of  fact  he  did  know  when  he 
wrote  the  policy.  That  such  knowledge  was 
an  effectual  waiver  of  the  requirement  of  the 
insurance  company,  as  regards  title  to  the 
Insured  real  property,  is  established  Ueyond 
cavil.  Many  of  tbe  cases  so  holding  are  cit- 
ed in  Metcalf  v.  Ins.  Co.,  182  Wis.  67,  73,  112 
N.  W.  22.  Other  cases  to  the  same  effect  are 
McFetridge  v.  Ins.  Co.,  80  Wis.  138.  62  N. 
W.  938 ;  Goes  v.  Ins.  Co.,  92  Wis.  233,  65  N. 
W.  10S6;  Schultz  v.  Ins.  Co.,  94  Wis.  42,  68 
N.  W.  414 ;  Trustees  of  St  Clara's  Academy 
V.  Ins.  Ca,  88  Wis.  257,  78  N.  W.  767. 

2.  It  is  next  urged  that  by  placing  and 
operating  tbe  engine  at  the  time,  in  the  man- 
ner, and  for  the  purpose  for  whldi  it  was 
operated,  the  policy  became  void  because  the 
following  provision  of  tbe  insurance  contract 
was  violated:  "If  •  •  •  the  risk  sbonld 
be  increased  by  any  means  whatever  within 
the  control  of  the  assured,  or  be  occupied  in 
any  way  whatever  so  as  to  render  the  risk 
more  hazardous  than  at  the  time  of  Insuring, 
such  insurance  shall  be  void  and  of  no  ef- 
fect" The  contention  is  that  the  foregoing 
clause  in  tbe  insurance  policy  was  violated 
In  two  respects:  (1)  By  running  the  engine 
for  a  few  minutes  without  the  spark  arrester ; 
and  (2)  because  of  running  the  engine  at  all 
for  the  purpose  of  cutting  ensilage.  Tbe  Ju- 
ry found  that  the  risk  was  not  Increased  be- 
cause of  running  the  engine  without  the 
spark  arrester.  There  was  very  little  evi- 
dence Introduced  on  either  side  bearing  on 
the  question,  and  there  is  no  evidence  to 
show  that  the  removal  of  the  spark  arrester 
was  the  proximate  cause  of  tbe  fire.  This 
court  would  not  be  warranted  in  setting  the 
finding  aside. 

The  second  objection  presents  a  much 
broader  proposition  and  necessitates  a  con- 
struction of  tbe  policy.  There  was  no  direct 
evidence  In  the  case  as  to  what  caused  tbe 
ilre.  The  inference  is  strong  that  the  steam 
engine  was  responsible  for  it  If  so,  if  tbe 
engine  had  not  been  operated,  tbe  fire  would 
not  have  occurred.  Therefore,  by  operating 
the  engine,  the  plaintiffs  increased  the  fire 
hazard  and  they  cannot  recover.  Such  is 
the  construction  which  the  defendant  now 
places  on  its  contract  although  it  did  not  so 
construe  it  when  It  declined  to  pay  the  loss, 
and  such  Is  the  construction  which  it  asks 
the  court  to  place  thereon.    The  provision  is 


one  commonly  found  in  policies  of  insnraDoe, 
and  is  in  substance  embodied  in  the  stand- 
ard fire  insurance  policy  adopted  by  the  Leg- 
islature of  Wisconsin.  Section  1941 — 46,  St 
People  insure  against  their  own  negligence 
as  well  as  that  of  their  neighbors,  and  against 
those  untoward  events  which  human  fore- 
sight is  unable  to  prevent  Farmers  have 
*little  to  apprehend  in  the  way  of  fire  hazard 
from  neighboring  property.  Their  losses  oc- 
cur from  accidental  causes  which  cannot  be 
avoided,  and  from  acts  of  omission  or  com- 
mission on  their  part  which  might  have  been 
guarded  against  It  is  safe  to  say  that  by 
far  the  larger  proportion  of  losses  occur 
from  tbe  causes  last  named.  If  a  fire  is 
started  by  reason  of  an  additional  stove  be- 
ing set  up  after  a  policy  is  written,  or  by  rea- 
son of  the  lighting  of  a  match  or  the  building 
of  a  mosquito  smudge,  or  the  use  of  a  kero- 
sene lantern  around  outbuildings,  has  the 
insured  increased  tbe  risk  by  a  means  within 
his  control  and  thus  forfeited  his  right  to 
recover?  Owners  of  farm  property  hardly 
understand  that  by  insuring  their  properly 
they  are  debarring  themselTes  of  the  right 
of  carrying  on  their  operations  in  the  ordi- 
nary way. 

Fire  hazard  is  a  variable  quantity.  It 
changes  constantly  from  day  to  day,  and- 
sometlmes  Imperceptibly,  from  the  operation 
of  tbe  laws  of  nature  and  from  various  cir- 
cumstances beyond  the  control  of  the  insured. 
Such  Influences  must,  in  general,  unless  un- 
usual or  extraordinary,  be  considered  as  a 
necessary  i>art  or  incident  of  the  risk  which 
the  insurer  has  undertaken  to  bear.  It  is  not 
to  be  supposed  that  tbe  insured  has  guaran- 
teed that  no  Improvements  or  changes  shall 
be  made  anywhere  in  the  vicinity  of  the  in- 
sured property  during  tbe  life  of  the  insur- 
ance, but  it  is  reasonable  to  exact  an  obliga- 
tion from  him  that  he  shall  not  allow  or  per- 
mit a  change  to  be  made  in  the  structure,  na- 
ture, or  habitual  use  of  the  insured  property 
materially  different  from  that  which  the  in- 
surer has  agreed  to  undertake.  Richards  on 
Insurance  (3d  Ed.)  p.  329.  But  trivial  or 
temporary  variations  in  the  risk  incident  to 
the  ordinary  use  of  tbe  Insured  property  are 
presupposed  by  the  contracting  parties  to  be 
likely  to  occur.  Kircher  v.  Ins.  Co.,  74  Wis. 
470,  43  N.  W.  487,  5  L.  R.  A.  779.  Insurance 
must  be  presumed  to  be  made  With  reference 
to  the  character  of  the  proi)erty  Insured  and 
to  the  owner's  use  of  it  In  the  ordinary  way, 
and  for  the  purpose  for  which  such  property 
is  ordinarily  held  and  used,  or  to  cover  risks 
incident  to  such  use.  May  on  Insurance  (4th 
Eld.)  i  219,  and  cases  cited. 

It  is  a  matter  of  common  knowledge  that 
cutting  fodder  by  hand,  horse,  steam,  or  gas 
engine  power  ]8  a  very  customary  operation 
on  farms.  We  think  that  when  the  contract 
was  made  it  was  fairly  within  the  contem- 
plation of  the  parties  that  such  work  might 
be  carried  on,  and  that  a  steam  engine  might 
be  employed  In  doing  such  work  unless  its 
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use  was  spedflcally  forbidden  by  the  policy, 
and  that  the  court  committed  no  error  In  re- 
fusing to  submit  a  question  to  the  jury  ask- 
ing whether  the  risk  had  be«i  Increased  by 
Its  use.  The  clause  In  question  has  reference 
to  some  permanent  change  in  the  character 
or  condition  of  the  Insured  property,  and  not 
to  a  temporary  change  In  the  risk,  which  was 
a  mere  incident  to  the  ordinary  use  of  the 
property.  , 

We  think  the  position  of  the  appellant  is 
not  sound  for  another  reason.  The  policy 
expressly  provided  that  the  company  should 
not  be  liable  for  loss  caused  by  the  use  of 
steam  threshing  machines  unless  (1)  a  ladder 
was  kept  between  the  engine  and  the  separa- 
tor; (2)  one  barrel  of  water  and  two  pails 
were  kept  between  the  engine  and  the  bam 
ready  for  use ;  and  (3)  a  watchman  was  al- 
ways in  attendance  to  watch  the  engine  dur- 
ing its  operation.  The  policy  of  insurance 
should  be  liberally  construed  In  favor  of  the 
insured,  x>articularly  when  a  strict  construc- 
tion would  work  a  forfeiture.  Redman  t. 
Ins.  Co..  47  Wis.  80,  1  N.  W.  398,  82  Am.  Rep. 
751 ;  18  Cyc.  636,  6S7,  and  cases  cited. 

It  Is  apparent  that  the  hazard  which  the 
defendant  sougnt  to  minimize  was  the  use 
of  steam  engines  around  farm  buildings. 
While  the  policy  uses  the  words  "steam 
threshing  machines,"  yet,  taking  the  provi- 
sion as  a  whole,  wis  think  it  was  its  intent 
and  meaning  that  steam  threshing  machine 
engines  should  not  be  employed  in  the  ordi- 
nary operations  carried  on  around  farm  build- 
ings unless  the  required  precautions  were 
tajcen.  This  Is  a  fair  construction  of  the 
policy  to  the  insured  and  the  Insurer.  It 
seems  to  be  acquiesced  in,  to  some  extent  at 
least,  by  counsel  for  the  appellant,  as  it  is 
urged  as  one  of  the  grounds  of  error  that  no 
recovery  can  be  had  because  the  required  pre- 
cautions were  not  taken.  The  converse  of 
the  proposition  stated  would  be,  not  that  tbe 
use  of  steam  engines  was  forbidden  for  other 
purposes  than  threshing,  but  that  as  to  other 
kinds  of  work  which  might  be  done  by  them 
the  precautions  stipulated  for  In  the  policy 
need  not  be  adopted. 

8.  It  is  next  tdaimed  that  the  plaintiffs 
violated  tbe  following  clause  in  the  insur- 
ance policy:  "In  case  of  Are  •  •  ♦  or  ex- 
posure to  loss  or  damage  thereby,  it  Shall  be 
the  duty  of  the  insured  to  use  their  best  en- 
deavors for  saving  ana  preserving  the  prop- 
erty." The  contention  is  that  by  taking  off 
the  spark  arrester,  the  plaintiffs  did  not  com- 
ply with  the  foregoing  requirement  It  Is 
manifest  that  this  provision  defines  the  duty 
of  the  insured  when  the  property  covered  by 
the  policy  is  on  fire,  or  when  it  is  so  menaced 
by  fire  in  Its  vicinity  that  damage  is  likely 
to  result  In  sndi  a  case  th|  poiicy  holder 
is  obligated  to  minimise  his  damagea  by  using 
all  reasonable  efforts  to  prevent  unnecessary 
loss.    Tbe  Insured  did  their  full  duty  under 


this  clause  by  saving  all  of  tbe  insured  prop- 
erty that  tli^  could  after  they  discovered 
the  fire. 

4.  It  is  further  utsed  ttiat  tbe  insured  vio- 
lated the  condltlonB  of  the  policy  by  fitllinic 
to  keep  a  watchman,  a  barrel  of  water,  and 
palls  and  a  ladder  as  provided  thereby.  The 
jury  found  on  sufficient  evidence  that  a 
watchman  was  employed  as  required  by  the 
policy.  The  evidence  to  show  that  a  ladder, 
an  abundance  of  water,  and  the  prescribed 
number  of  palls  were  provided  as  required 
was  convincing  and  was  uncontradicted,  and 
as  to  sudi  requirements'  the  evidence  present- 
ed no  controversy,  and  no  Issue  was  raised 
for  the  }ui7  to  pass  upon. 

6.  It  is  also  argued  that  the  court  erred 
'in  permitting  the  plaintiffs  to  introduce  evi- 
dence) that  was  not  rebuttal  after  the  defend- 
ant rested.  In  view  of  the  fact  that  the  evi- 
dence showed  the  condition  of  the  title  be- 
fore plaintiffs  rested  their  case  in  chief,  it 
was  incumbent  on  them  to  show  a  waiver  of 
the  forfeiture  before  resting  rather  than 
after  the  defendant  rested.  This  they  did 
not  do.  But  it  was  oitirely  proper  for  the 
court  to  permit  the  evidence  to  be  offered 
later.  Courts  are  established  for  the  pur- 
pose of  getting  at  the  rights  of  the  parties 
who  come  before  them  with  controversies, 
and  such  rights  should  not  be  defeated  by 
technical  rules.  It  is  necessary  that  the 
trials  be  carried  on  in  an  orderly  way.  How- 
ever, where  counsel,  through  some  inadvert- 
ence, fail  to  prove  some  vital  fact  at  the 
proper  time,  the  client  should  not  be  turned 
out  of  court  because  of  such  failure  If  he  la 
fact  has  a  meritorious  cause  of  action. 

Judgment  aflarmed. 


In  re  KAVANAUGH'S  ESTATE 

(Supreme  Court  of  Wisconsin.     May  24,  1910. 
Concurring  Opinion,  June  10,  1910.) 

1.  CHABrriBB   (I   16»)— TiWrAlrtllTABT   Tbusts 

—  "Privaw  Trust"  —  Masses  —  "Pobuo 

CnAarrr." 

A  teatamentaiy  gift  for  manes  for  the  re- 
pose of  the  aouU  of  persona  named  and  of  the 
testator,  to  be  said  according  to  directions  as  to 
time  and  place  of  persoDi  named,  is  not  a  "pri- 
vate truBt''  within  St.  189a  S  2081,  defining  the 
purposes  for  which  trusts  may  be  created  but  is 
a  "public  charity." 

[Ed.   Note.— For   other  cases,   see    Charities, 
Cent.  Dig.  {  40 ;   Dec  Dig.  t  16.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5778-5780,  5581.] 

2.  Crabitucs  (I  le*)— SupEBsnnous  Dsks— 
Masses. 

The  doctrine  of  snpefstitioas  uses  under 
St  1  Edw.  VI,  c.  14,  under  which  devises  for 
masses  were  held  void,  has  not  obtained  in  the 
United  States,  where  there  is  absolute  religious 
equality. 

[Ed.    Note.— For  other  cases,   see   Charities, 
Cent  Dig.  I  40;   Dec.  Dig.  i  IS.*] 


*For  otber  cases  see  same  toplo  and  section  NUMBBa  la  Dec.  *  Am.  Digs.  IMT  to  date,  «  Beportar  Indexes 
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8.  CHABinES  (S  16*)— Gifts  fok  Masses. 

Masses  are  religious  observances,  and  gifts 
therefor,  come  within  the  religious  or  pious  uses 
^vhicb  are  upheld  as  public  charities. 

[£>].  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  S  40;   Dec.  Dig.  {  16.*] 

4.  Chakitiks  (SS  12,  13*)— Oifts  ros  "Chabi- 
Tt"— Education  and  Religion. 

A  gift  to  be  applied  consistently  with  exist- 
ing laws  for  the  benefit  of  an  indefinite  number 
of  i>ei8ona  either  b;  bringing  their  hearts  under 
the  influence  of  education  or  relirion  is  a  "char- 
ity." 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  ii  36,  37;   Dec.  Dig.  H  12,  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1074-1068;   vol.  8,  p.  7G0O.] 

5.  Chabities    (S    4*)— Chamtablk    Tbusts  — 
Validity. 

The  court  will,  if  possible,  uphold  charita- 
ble trusts  in  accordance  with  the  intent  of  the 
donor  and  consistently  with  rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  H  7,  9,  10;   Dec.  Dig.  {  4.*] 

6.  Chabities    (|    16*)— Gifts   fob    Masses  — 
"chabitable  bequest." 

A  testamentary  gift  for  masses  for  the  re- 
pose of  souls  of  named  persons  and  of  the  tes- 
tator is  a  "charitable  bequest,"  and  valid  as 
such,  because  according  to  the  doctrine  of  the 
Catholic  Church  masses  benefit  the  whole 
church  aa  the  praters  of  the  mass  include  all 
of  the  faithful,  living  and  dead. 

[EM.   Note.— For   other   ca.<ies.   see   Charities, 
.  Cent.  Dig.  {  40 ;    Dec.  Dig.  i  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1074-1088 ;   vol.  8,  p.  7000.] 

7.  Wills  (I  439*)— Constbuction— Intention 
OF  Testatob. 

The  court  in  construing  a  will  must  seek 
out  the  intention  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  952;    Dec  Dig.  i  439.*] 

8.  Chabities  (J  22*)— Gifts— Cebtaintt. 

A  testamentary  gift  for  masses  for  the  re- 
I>ose  of  the  souls  of  designated  persons  and  of 
the  testator  to  be  said  according  to  directions 
AS  to  time  and  place  of  persons  named  is  suf- 
ficiently certain  as  a  charitable  bequest  for  the 
benefit  of  mankind  in  general,  and  St.  1898,  f 
t20,Sl,  relating  to  trusts,  does  not  apply. 

I  Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Di|f.  J  56;  Dec  Dig.  I  22.*) 

9.  Tbusts   ({   21*)— Testamentabt   Tbusts- 

CEBTAINrr. 

In  the  creation  of  a  private  testamentary 
trust,  statutory  certainty  is  required. 

[Ki.  Note.— For  other  cases,  see  Trusts,  Cent 
I>ig.  J  30;    Dec  Dig.  {  21.*] 

10.  Conversion  (§  15*)— Dibections  of  Will 
—Insufficiency  of  Real  Estate. 

When  testator  owning  real  estate,  subject 
to  a  mortgage,  and  personalty  insufficient  to  pay 
his  debts,  gave  all  bis  property,  after  the  pay- 
ment of  debts,  for  masses  for  the  souls  of  desig- 
nated relatives  and  his  own  soul  to  be  said  ac- 
cording to  directions  as  to  time  and  place  of 
persons  named,  there  was  equitable  conversion 
of  bis  real  estate  into  personalty  to  carry  out 
the  will,  and  St.  1898,  I  2075,  relating  to  the 
disposition  of  lands  by  deTise,  does  not  apply. 
[ESd.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  H  28-37;   Dec.  Dig.  S  15.*] 

11.  Chabtuks    (I    4*)— Validitt— Uses    and 
Tbusts. 

A  charitable  trust  may  be  enforced,  and  it 
is  not  controlled  by  the  statutes  of  uses  and 
tntsts,  though   the  scheme  of  charity  must  he 


sufficiently  indicated  or  a  method  provided 
whereby  it  may  be  ascertained  and  its  objects 
made  sufficiently  certain  to  enable  the  court  to 
enforce  execution  of  the  trust  according  to  the 
scheme. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  fi  7,  9,  10;  Dec.  Dig.  $  4.*] 

12.  Chabities  (1 18*)— Necessity  of  Tbustee. 
In  charitable  bequests  no  trustee  need  be 

named,  as  a  charity  will  not  be  allowed  to  fait 
for  want  of  a  trustee. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  f §  18,  42,  73 ;   Dec.  Dig.  t  18.*] 

13.  Chabities  (§  33*)— Tbustee. 

The  person  named  in  a  will  to  execute  a 
charity  created  thereby  is  a  trustee,  and,  if  nec- 
essary, he  will  hold  the  title  for  the  purpose  of 
carrying  out  the  will. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  $i  68-74;   Dec.  Dig.  |  33.»] 

14.  Pebpetuities  (§  8*)— Gifts  to  Chabity— 
Equitable  Convebsion. 

Where  a  will  making  a  gift  for  masses 
equitably  converted  the  real  estate  into  person- 
alty, the  statutes  relating  to  perpetuities  did 
not  apply,  though  they  may  apply  to  charitable 
bequests. 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  J§  57-66 ;   Dec.  Dig.  i  8.*] 

Timlin,  J.,  dissenting. 

Appeal  from  Circtilt  Court,  Manitowoc 
County;    Michael  Klrwan,  Judge. 

Proceedings  for  the  construction  of  the  will 
of  James  Kavanaugb,  deceased.  From  a 
judgment  of  the  circuit  court  in  favor  of  Matt 
Kiivanaugh  and  others,  adjudging  the  inva- 
lidity of  the  will,  J.  P.  Watt,  executor,  ap- 
peals.   Reversed  and  remanded. 

This  proceeding  was  brought  In  the  county 
court  to  construe  the  will  of  James  Kava- 
naugb, deceased,  which  is  as  follows : 

"I,  James  Kavanaugb,  of  Maple  Grove, 
Wisconsin,  being  of  sound  mind  and  memory 
and  understanding  but  considering  the  un- 
certainties of  human  life  do  make  and  de- 
clare this  to  be  my  last  will  and  testament 

"First.  After  the  payment  of  my  just 
debts  and  funeral  expenses,  I  give,  devise  and 
bequeath  all  the  rest  of  my  property  both 
real  estate  and  personal  property  for  masses 
for  the  repose  of  my  father's  and  mother's 
and  sister's  and  brother's  and  my  own  soul. 
The  masses  will  be  said  according  to  the  di- 
rections of  Thomas  J.  Fenlon  and  J.  P.  Watt, 
of  Maple  Grove,  Wis.,  and  I  hereby  appoint 
them  to  direct  where  and  when  to  say  said 
masses.  I  hereby  appoint  J.  P.  Watt  of 
Maple  Grove,  Wis.,  as  executor  of  this  my 
last  will  and  testament. 

"Signed  and  acknowledged  this  ninth  day 
of  March,  1908. 

Us 
"James  X  Kavanaugh. 
mark 

"Signed  and  acknowledged  by  said  testator 
in  the  presence  of  us  who  hereunto  subscribe 
our  names  In  the  presence  of  said  testator 
and  of  each  other.        John  E.  Mullens. 
"M.  J.  Kavanaugh." 


•For  other  cases  see  rams  topio  and  section  NUMBER  In  Dec.  4  Am.  Digs.  IM7  to  dats.  4  Reporter  Indexes 
.    126N.W.— 43 
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The  counter  court  held  that  the  proTiBion  In 
the  will,  which  provides  that  "after  the  pay- 
ment of  my  Just  debts  and  funeral  expenses, 
I  give,  devise  and  bequeath  all  the  rest  of  my 
property,  both  real  and  personal,  for  masses 
for  the  repose  of  my  father's  and  mother's  and 
sister's  and  brother's  and  my  own  soul,"  Is 
wholly  void  and  of  no  effect.  On  appeal  the 
circuit  court  affirmed  the  Judgment  of  the 
county  court  and  entered  judgment  according- 
ly, from  which  this  appeal  was  taken. 

E.  li.  Kelley  and  P.  H.  Martin,  for  appel- 
lant Burke  &  Graite  and  Nash  &  Nash  (J. 
S.  Anderson,  of  counsel),  for  respondents. 

KERWIN,  J.  (after  stating  the  facts  as 
above).  The  respondents,  heirs  at  law,  at- 
tack the  will  under  consideration  upon'  the 
grounds :  (1)  That  it  is  void  independent  of 
any  statute  for  uncertainty  and  indefliilte- 
ness ;  (2)  that  it  attempts  to  create  a  private 
trust  in  violation  of  statute ;  and  (3)  that.  If 
it  attempts  to  create  a  public  trust,  it  is 
nevertheless  void  because  under  the  equity 
powers  of  the  court  it  is  too  indefinite  and 
uncertain  to  be  enforced.  On  the  part  of  the 
appellant  it  is  Insisted  that  the  will  is  simple, 
the  intent  plain,  and  the  purpose  lawful; 
that  it  creates  a  public  charity  and  as  such 
is  valid.  Respondents  rely  mainly  upon  Mc- 
Hugh  et  al.  V.  McCole  et  al.,  97  Wis.  166,  72 
'N.  W.  631,  40  I*  R.  A.  635,  6.'>  Am.  St.  Rep. 
127.  Starting  with  the  proposition  laid  down 
in  McHugh  et  al.  v.  McCole  et  al.,  supra,  that 
trust  was  private  and,  therefore,  too  indefi- 
nite and  nncertaln  to  be  enforced  by  a  court 
of  equity,  the  court  easily  reached  the  conclu- 
sion that  the  bequest  for  masses  was  void. 
No  proof  was  made  in  the  McHugh  Case  that 
the  masses  were  not  private  In  their  nature, 
and  for  the  sole  benefit  of  the  souls  of  the 
giver  and  others  specifically  mentioned.  No 
evidence  was  offered  as  to  the  nature  of  the 
masses,  whether  public  or  private,  and  the 
court  rested  its  opinion  upon  the  idea  that 
the  trust  was  purely  private.  Had  the  court 
started  with  the  proposition  that  a  bequest 
for  masses  is  a  public  charity,  a  differrat  con- 
clusion, doubtless,  would  have  been  reached 
in  the  McHugh  Case. 

CSounsel  for  respondents  insist  that  the  be- 
quest violates  section  2081,  St.  If,  as  was 
assumed  in  the  McHugh  Case,  the  trust  were 
private,  there  would  be  much  force  in  this 
contention,  since  under  this  section  the  trust 
must  be  full.r  expressed  and  clearly  defined 
on  the  face  of  the  instrument  creating  It. 
But  this  argnment  is  based  upon  the  propo- 
sition that  the  trust  created  In  the  case  be- 
fore us  is  a  private  trust,  not  a  public  chari- 
ty. So  we  are  brought  to  the  question  wheth- 
er a  bequest  for  masses  ia  a  "public  charity." 
Bequests  for  religious  purposes  date  very  far 
back  in  judicial  history.  Some  reference  is 
made  to  them  and  cases  collected  in  a  quaint 
old  book  entitled  "Law  of  Charitable  Uses, 
Revised   and   Much   Enlarged;    with   Many 


Cases  in  Law  Both  Ancient  and  Modttn,*" 
printed  in  1676  under  the  c^isorshlp  of  Fran- 
cis North.  At  page  36  of  this  work  is  found 
a  will  dated  January  17,  1524,  from  which 
we  quote  some  of  the  "items." 

"Item,  I  Will,  after  my  decease,  that  A., 
my  wife,  have  my  House  called  C.  during 
her  natural  Life,  and  she  to  ke^  up  the  rep- 
arations of  said  House,  and  the  Lords  Rent 
to  pay,  and  she  to  find  four  Tapers  of  four 
pounds  of  Wax ;  that  is,  one  before  the  Rude 
under  the  Rude  Loft,  and  another  before  our 
Lady;  another  before  St  Thomas,  and  one 
before  St  Anthony. 

"Item,  I  Will,  That  she  keep  mine  Obit 
every  year  during  her  Life,  and  to  have  every 
year  three  Priests,  and  th^  to  have  Eight 
pence  a  piece,  and  two  dozen  of  Bread,  and 
a  Kinderkln  of  double  Beer,  and  two  Chees- 
es, price  of  Twenty  pence. 

"Item,  I  Will,  and  appoint  after  my  decease 
That  all  and  singular  my  Evidences,  and  my 
Copies,  that  they  be  delivered  into  the  custody 
of  the  Churchwardens  of  the  Parish  of  Peter 
and  Paul,  of  T.  aforesaid. 

"Item,  I  Will,  That  after  the  natural  life 
of  A.,  my  wife,  that  them  my  House  called  C. 
with  all  the  Appurtenances  belonging  there- 
unto, as  is  more  plainly  specified  by  my 
deeds;  that  it  shall  remain  evermore  unto 
the  Church  aforesaid;  First  to  ke^  mine 
Obit  yearly,  and  the  four  Tapers  of  four 
pounds  of  Wax.  Moreover,  I  Will,  That  after 
the  decease  of  A.,  my  wife,  that  the  Church- 
wardens do  buy  six  pounds  of  Wax,  and 
make  the  common  Light,  and  the  Taper  be- 
fore the  Rude,  to  the  full  of  two  pounds  of 
Wax  apiece,  and  so  to  CMitinue  for  evermore ; 
and  the  residue  of  the  Rent  to  remain  to  the 
reparations  of  the  Church  aforesaid." 

Also,  on  page  41,  another  will,  dated  July 
1, 1.523,  by  the  terms  of  which  there  was  giv- 
en "several  of  her  Lands  to  the  use  of  the 
Priests  Service,  in  the  Church  of  St  Peter 
in  Stowe-Market  to  pray  for  her  Soul,  and 
the  Souls  of  her  Husbands  and  others,  for 
99-  years  and  the  Lands  to  be  sold  by  her  Co- 
Feoffees,  and  the  one  half  of  the  Money  to 
go  to  the  making  of  the  High-way,  between 
Stowe  and  Ipswich;  and  the  other  to  be  di- 
vided, one  part  to  a  Priest  to  say  Prayers  In 
the  said  Church  of  S.  Peter,  for  her  Soul,  and 
the  Souls  of  the  afore-rehearsed.    •    •    • » 

The  following  authorities  also  relate  to 
charitable  bequests  pertaining  to  religious 
purposes:  Baker  v.  Sutton,  1  Keen,  224; 
Felan  v.  Russell,  4  Ir.  Bq.  701 ;  Powerscourt 
V.  Powerscourt  1  MoUoy,  616;  Moggridge  v. 
Thackwell,  1  Yes.,  Jr.,  464 ;  Doe  on  Demise  of 
Phillips  T.  Aldridge^  4  T.  R.  264 ;  Tyson  on 
Charitable  Bequests,  c.  10,  p.  IIS;  In  the 
Matter  of  Michel's  Trust  28  Beav.  39;  Tudor 
on  Charities  &  Mortmain. 

There  is  much  conflict  in  the  early  and 
some  in  the  late  cases  as  to  what  Is  and  what 
is  not  a  "public  charity."  Many  of  the  be- 
quests in  England  were  held  void  as  betng  to 
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superstltloiis  uses ;  bat  no  such  rale  or  prin- 
ciple obtains  In  this  country.  Hence  the  de- 
cisions declaring  gifts  or  bequests  void  as 
gifts  to  superstitious  uses  have  no  applica- 
tion here.  McHugh  et  al.  ▼.  McCole  et  al.,  97 
Wis.  180,  72  N.  W.  631,  40  L.  R.  A.  635,  65  Am. 
St  Rep.  127.  The  doctrine  of  superstitious 
Dses  under  the  statute  of  1  Edw.  tI,  c.  14, 
under  which  devises  for  masses  were  held 
void,  has  never  obtained  In  the  United  States, 
where  there  Is  absolute  religious  equality. 
Webster  v.  Sughrow,  69  N.  H.  380,  45  Atl.  139, 
48  li.  R.  A.  100,  and  cases  cited. 

Indeed,  the  question  Is  not  new  in  this 
state.  In  McHugh  v.  McCole,  supra,  It  was 
held  that,  had  the  bequest  been  direct  to  a 
bishop  or  priest  for  masses  for  the  repose  of 
the  souls  of  the  persons  named  in  the  will, 
it  would  have  been  yalld,  but  that  the  con- 
tested prorislons  of  the  will  were  toI^  trusts 
and  not  valid  personal  bequests.  No  dalm  Is 
made  by  api>el]ant  that  the  trust  is  private. 
The  main  questions  for  determination,  there- 
fore, are  whether  the  Iiequest  for  masses  Is  a 
public  charity  and  sufflclently  definite  for  en- 
forcement by  a  court  of  equity.  No  proof  was 
made  in  the  McHugh  Case  that  masses  are 
public  in  their  nature,  or  for  the  benefit  of 
manlclnd  generally,  and  whether  the  court 
should  have  taken  notice  of  this  fact  without 
proof  we  need  not  consider  here,  because  in 
the  case  before  us  such  proof  was  made.  It 
was  shown  by  competent  evidence  that  the 
sacrifice  of  the  mass  is  a  public  service,  not 
alone  for  the  repose  of  the  souls  of  the  de- 
ceased members  mentioned,  but  for  the  bene- 
fit of  all  mankind,  and  so  understood  by  all 
members  of  the  Catholic  Church.  So  while 
the  masses  may  be  intended  to  benefit  the 
sonis  of  the  departed  mentioned,  the  benefits 
are  public  as  well,  therefore,  come  within  the 
designation  of  a  public  charity.  Masses  are 
religions  observances  and  come  within  the 
religious  or  pious  uses  which  are  upheld  as 
public  charities.  Schonler,  Petitioner,  134 
Mass.  426;  Rhymer's  Appeal,  93  Pa.  142,  89 
Am.  R^.  736 ;  Hoeffer  et  al.  v.  Clogan  et  al., 
171  111.  482,  49  N.  B.  527,  40  L.  R.  A.  730,  63 
Am.  St.  Rep.  241;  Webster  v.  Sughrow,  69 
N.  H.  380,  43  Atl.  139,  48  L.  R.  A.  100;  Seda 
et  al.  T.  Huble  et  al.,  75  Iowa,  429,  39  N.  W. 
685,  9  Am.  St.  Rep.  495 ;  Sherman  v.  Baker, 
20  R.  I.  446,  40  Atl.  11,  40  L.  R.  A.  717.  A 
gift  to  be  applied  consistently  with  existing 
laws  for  the  benefit  of  an  indefinite  number  of 
persons  either  by  bringing  their  hearts  un- 
der the  influence  of  education  or  religion  is 
a  "charity."  Jackson  v.  Phillips  et  al.,  14 
Allen  (Mass.)  539.  In  Hoeffer  v.  Clogan, 
snpra,  the  bequest  was  of  certain  property  "to 
sell  the  same  and  expend  the  proceeds  of  said 
sale  in  saying  masses  for  the  repose  of  my 
soul  and  the  repose  of  my  deceased  wife,  Mar- 
garet Clogan,  my  mother-in-law,  Ellen  Hur- 
ley, and  my  brotheMn-law,  James  Hurley." 
The  bequest  was  held  valid,  and  many  cases 
are  cited  and  discussed  in  the  opinion.  The 
tendency  of  the  courts  is  to  uphold  charitable 


trusts  In  accordance  with  the  intent  of  the 
donor  and  consistently  with  rules  of  law,  and  ° 
this  court  has  asserted  the  doctrine  In  no  un- 
certain terms  in  several  cases.  The  question 
has  been  so  exhaustively  treated  In  Dodge  et 
al.  V.  wmiams  et  al.,  46  Wis.  70,  1  N.  W.  92, 
50  N.  W.  1103,  and  Harrington  et  al.  T.  Pier  et 
al.,  105  Wis.  485,  82  N.  W.  345,  50  L.  R.  A.  307, 
76  Am.  St  Rep.  924*  that  further  discussion 
seems  unnecessary. 

According  to  the  doctrine  of  the  Catholic 
Church  as  established  by  the  proof  in  this 
case,  the  whole  church  profits  by  every  mass, 
since  the  prayers  of  the  mass  include  all  of 
the  faithful,  living  and  dead.  The  sacrifice 
of  the  mass  contemplates  that  all  mankind 
shall  participate  in  Its  benefits  and  fruit 
"The  mass  Is  the  unbloody  sacrifice  of  the 
cross  and  the  object  for  which  It  is  offered  up 
is  In  the  first  place,  to  honor  and  glorify  God  ; 
secondly,  to  thank  Him  for  His  favors ;  third, 
to  ask  His  blessing;  fourth,  to  propitiate 
Him  for  the  sins  of  all  mankind.  The  indi 
vlduals  who  participate  In  the  fruits  of  this 
mass  are  the  person  or  persons  for  whom  the 
mass  is  offered,  all  of  those  who  assist  at 
the  mass,  the  celebrant  himself,  and  for  all 
mankind,  within  or  without  the  fold  of  the 
church."  So  it  seems  clear  upon  reason  and 
authority,  under  the  doctrine  of  the  Catholic 
Church  as  established  by  the  evidence  in  this 
case,  that  a  bequest  for  masses  is  a  "chari- 
table bequest"  and  valid  as  such,  although 
the  repose  of  the  souls  of  particular  persons 
be  mentioned.  But  it  is  said  that  the  present 
bequest  is  too  indefinite  and  uncertain  to  be 
enforceable  and  Is  void  under  the  statutes 
of  this  state,  and  Independent  of  any  statute. 
The  contention  that  the  will  is  void  for  uncer- 
tainty Independent  of  any  statute  is  without 
foundation  under  the  authorities.  The  fun- 
damental principle  to  observe  In  the  construc- 
tion of  wills  is  to  seek  out  the  intention  of 
the  testator.  This  rule  has  been  so  often 
stated  by  this  court  that  citation  of  authori- 
ty Is  unnecessary.  The  intention  of  the  tes- 
tator in  this  case  is  plain  from  the  terms  of 
the  will,  namely,  that  his  property  be  applied, 
first,  to  the  payment  of  his  debts,  and  the 
residue  devoted  by.  Fenlon  and  Watt  to  the 
celebration  of  masses.  The  bequest  for  mass- 
es being,  as  we  have  seen,  a  charitable  be- 
quest, and  for  the  I)enefit  of  mankind  in  gen- 
eral, the  statute  relating  to  trusts  (section 
2081)  does  not  apply.  Dodge  et  al.  v.  Wil- 
liams et  al.,  46  Wis.  70,  1  N.  W.  92,  60  N.  W. 
1103;  Harrington  et  al.  ▼.  Pier  et  al.,  105 
Wis.  483,  82  N.  W.  345,  50  L.  B.  A.  307,  76 
Am.  St  Rep.  024.  It  is  true,  as  stated  by 
this  court  In  Webster  et  al.  v.  Morris  et  al., 
66  Wis.  866,  28  N.  W.  853,  57  Am.  Rep.  278, 
and  again  in  Harrington  et  al.  v.  Pier  et  aj., 
supra,  that  some  degree  of  certainty  must  be 
observed  in  charitable  bequests.  "The  scheme 
of  charity  must  be  sufficiently  indicated,  or 
a  method  provided  whereby  it  may  be  ascer- 
tained, and  Its  object  made  sufficiently  certain 
to  enable  the  court  to  enforce  the  execution' 
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of  the  trust  according  to  sucb  adieme  and  for 
such  object  It  must  he  of  such  a  tangible 
nature  that  the  court  can  deal  with  it  The 
mere  direction  to  expend  money  for  chari- 
table purposes  at  large  is  too  indefinite  to  be 
carried  Into  execution."  The  certainty  must 
be  determined,  not  with  reference  to  section 
2081,  St,  or  that  which  is  required  in  regard 
to  private  trusts,  "but  with  reference  to  those 
liberal  rules  for  Judicial  construction  applica- 
ble to  charitable  trusts."  Harrington  et  al. 
V.  Pier  et  a).,  supra. 

Counsel  also  contend  that,  since  the  estate 
of  the  testator  consisted  principally  of  real 
estate,  and  the  will  not  providing  for  a  dis- 
position of  the  lands  to  any  one,  it  is  void. 
But  this  contention  brings  us  again  to  the 
distinction  between  a  private  trust  and  a  pub- 
He  or  charitable  bequest.  In  the  former,  stat- 
utory certainty  is  required,  while  In  the  lat- 
ter it  is  not  The  certainty  of  beneficiaries 
holding  the  title  In  cases  of  private  trusts 
does  not  obtain  In  cases  of  public  trusts. 
And  this  is  necessarily  so  from  the  nature  of 
public  trusts  as  distinguished  from  private 
trusts.  This  subject  has  been  fully  covered 
In  Harrington  et  al.  v.  Pier  et  al.,  supra. 
At  page  514  of  105  Wis.,  page  355  of  82  N.  W. 
(50  L.  R.  A.  307,  76  Am.  St.  Rep.  924),  the 
court  said:  "It  follows  that  Indefinlteness  of 
beneficiaries  who  can  involve  judicial  authori- 
ty to  enforce  the  trust,  want  of  a  trustee  if 
there  be  a  trust  in  fact,  or  indefinlteness  In 
details  of  the  particular  purpose  declared, 
the  general  limits  being  reasonably  ascertain- 
able, or  Indeflniteness  of  mode  of  carrying  out 
the  particular  purpose,  does  not  militate 
against  the  validity  of  a  trust  for  charitable 
uses.  Given  a  trust,  with  or  without  a  trus- 
tee, a  particular  purpose — as  education,  or 
relief  of  the  poor,  as  distinguished  from  a 
bequest  to  charity  generally — and  a  class 
great  or  small,  and  without  regard  to  loca- 
tion, necessarily,  as  'worthy  indigent  females' 
or  'Indigent  young  men  studying  for  the  min- 
istry' or  'resident  poor,*  or  'indigent  children 
of  Rock  county'  or  'the  boys  and  girls  of  Cali- 
fornia' (People  ex  rel.  Ellert  v.  Cogswell,  113 
Cal.  129,  45  Pac.  270,  35  L.  R.  A.  209),  and 
we  have  a  good  trust  for  charitable  uses.  The 
court,  through  Its  strictly  Judicial  power, 
may  fill  the  office  of  trustee  if  necessary,  the 
trustee  can  select  the  Immediate  beneficiaries 
or  objects  within  the  designated  class  and 
scheme;  be  can  determine  upon  the  details 
necessary  to  effect  the  intention  of  the  donor 
within  the  general  limits  of  his  declared  pur- 
l)ose.  and  execute  the  trust  accordingly ;  and 
the  proper  public  agencies.  If  necessary,  can 
Invoke  Judicial  power  to  enforce  such  execu- 
tion." 

Section  2075,  St,  which  provides  that: 
"Every  disposition  of  lands,  whether  by  deed 
or  devise,  hereafter  made,  except  as  other- 
wise provided  In  these  statutes,  shall  be  di- 
rectly to  the  person  In  whom  the  right  to  the 
possession  and  the  profits  shall  be  intoided 
to  be  vested,  and  not  to  any  other,  to  the  use 


of  or  in  trust  for  such  person,  and  if  made  to 
one  or  more  persons  In  trust  for  or  to  the 
use  of  another  no  estate  or  interest,  legal  or 
equitable,  shall  vest  in  the  trustee"— is  also 
relied  upon  by  respondents  as  rendering  the 
will  void.  But  this  statute  is  not  controlling 
in  cases  of  public  trusts  where  Indeflniteness 
is  of  the  essence  of  the  charity;  nor  is  It 
controlling  in  this  case,  because  the  will  cre- 
ated an  equitable  conversion,  and  the  estate 
of  the  testator  must  be  treated  as  personal 
property.  The  terms  of  the  will  could  not 
be  carried  out  without  converting  the  real  es- 
tate Into  personalty.  The  evidence  shovvs 
that  the  estate  left  amounted  to  about  $6,0OO, 
consisting  of  real  and  personal  property. 
The  real  estate  was  mortgaged  for  (1,200 
or  $1,5(X).  The  debts  allowed  by  the  county 
court  amounted  to  about  $917.  The  amount 
of  mon^y  left  was  $400,  and  the  personal  es- 
tate was  Insufficient  to  pay  the  debts.  So  It 
Is  apparent  that  conversion  of  the  real  estate 
was  necessary  to  carry  out  the  terms  of  the 
will.  Consequently  the  doctrine  of  equitable 
cimverslon  applies.  Harrington  et  al.  v.  Pier 
et  al.,  105  Wis,  485,  82  N.  W.  345,  50  L.  R. 
A.  307,  76  Am.  St  Rep.  924;  Becker  et  al. 
T.  Chester  et  al.,  115  Wis.  90,  91  N.  W.  87, 
650;  In  re  Alblston's  Estate,  117  Wis.  272, 
94  N.  W.  169;  Holmes  v.  Walker,  118  Wis. 
422.  95  N.  W.  380,  62  L.  R.  A.  986. 

In  Harrington  et  al.  y.  Pier  et  al.,  supra, 
page  492  of  103  Wis.,  page  347  of  82  N.  W. 
(50  L.  R.  A.  307,  76  Am.  St.  Rep.  924), 
quoting  from  Given  y.  Hilton,  95  U.  S.  591, 
24  L.  Ed.  458,  this  court  said:  "The  blend- 
ing of  real  estate  and  personal  property  in 
one  fund  for  all  the  purposes  of  the  will  is 
generally  regarded  as  evidencing  Inteat  that 
the  whole  estate  shall  be  treated  as  personal 
property,  even  though  a  necessity  therefor 
does  not  exist;  but  such  evidence  is  not  con- 
clusive on  the  question." 

It  seems  clear  that  the  testator  intended 
an  equitable  conversion.  The  main  question 
In  the  case  before  us,  therefore,  is  -whether 
a  bequest  for  masses  is  a  charitable  bequest, 
and,  this  being  determined  in  the  affirmative, 
we  easily  "reach  the  conclusion  that  the  will 
Is  valid.  In  Dodge  et  al.  v.  Williams  et  al., 
46  Wis.  70,  1  N.  W.  92,  50  N.  W.  1100,  and 
Harrington  et  al.  v.  Pier  et  al.,  105  Wis  485, 
82  N.  W.  345,  50  L.  R.  A.  907,  76  Am.  St. 
Rep.  924,  It  is  determined,  after  an  exhaust- 
ive review  of  the  authorities,  that  chancery 
had  Jurisdiction  over  public  trusts  or  chari- 
ties in  England  before  the  statute  of  43 
Elizabeth,  c.  4,  and  such  chancery  jurisdic- 
tion became  a  part  of  our  Jurisprudence,  and, 
therefore,  charitable  trusts  may  be  enforced 
and  are  not  controlled  by  our  statutes  of 
uses  and  trusts.  In  the  nature  of  things  this 
was  held  necessary  because  a  public  trust  or 
charitable  use  is  necessarily  Indefinite  and  uno 
certain,  especially  as  to  beuefldarles;  that  a 
public  trust  begins  where  a  private  trust 
ends  as  regards  certainty  and  deflniteness. 
Of  course  some  degree  of  certainty  must  ob- 


Digitized  by 


Lioogle 


Wla) 


IN  RE  KAVANAUGH'S  E8TATK. 


677 


tain  eren  In  a  pnbllc  txuat.  The  scheme  of 
charity  mnst  be  Bufflciently  Indicated,'  or  a 
method  prorided  whereby  It  may  be  ascer- 
tained and  Its  objects  made  sufficiently  cer- 
tain to  enable  the  court  to  enforce  an  ex- 
ecution of  the  trust  according  to  the  scheme. 
Webster  et  al.  v.  Morris  et  al.,  66  Wis.  366, 
28  N.  W.  853,  67  Am.  Rep.  278;  Dodge  et  al. 
V.  WilUams  et  al.,  46  Wis.  70,  1  N.  W.  92, 
50  N.  W.  1103;  Harrington  et  al.  v.  Pier  et 
al..  105  Wis.  485,  82  N.  W.  845,  50  L.  R.  A. 
307,  76  Am.  St  Rep.  024.  In  charitable  be- 
quests no  trustee  need  be  named,  as  a  chari- 
ty will  not  be  allowed  to  fall  for  want  of  a 
trustee.  The  person  named  In  the  will  to  ex- 
ecute the  charity  will  be  held  to  be  the  trus- 
tee, and,  U  necessary  that  be  hold  the  title 
for  the  purpose  of  carrying  out  the  pro- 
TislonB  of  the  will,  he  will  by  Implication  hold 
such  title.  Kemmerer  et  al.  y.  Kemmerer  et 
al.,  233  in.  327,  84  N.  E.  256,  122  Am.  St. 
Rep.  169;  Harrington  et  al.  v.  Pier  et  al., 
105  Wis.  485,  82  N.  W.  345,  50  L.  K.  A.  307, 
70  Am.  St.  Rep.  924,  Since  there  was  equita- 
ble conversion  In  the  instant  case,  the  stat- 
utes respecting  perpetuities  need  not  be  con- 
sidered even  if  applicable  to  charitable  be- 
quests. 

After  the  decision  of  this  court  In  Dan- 
forth  et  al.  v.  Oshkosh  et  al.,  119  Wis.  262, 
97  N.  W.  258,  the  Legislature  passed  chapter 
511,  Laws  1005,  which  amends  section  2039, 
St.,  by  adding  to  the  exceptions  from  the  oper- 
ation of  that  section  real  estate  devised  to  a 
charitable  use.  So  that  since  tlie  passage  of 
this  amendment  the  statute  against  perpetui- 
ties (section  2039)  does  not  include  devises  to 
a  charitable  use.  However,  we  need  not  con- 
sider the  effect  of  this  amendment,  because  of 
the  doctrine  of  equitable  conversion  we  are 
only  dealing  with  personal  property.  In  so 
far  as  McHugh  v.  McCole,  97  Wis.  166,  72 
N.  W.  631,  40  L.  R.  A.  724,  65  Am.  St  Rep. 
106,  conflicts  with  anything  said  in  this  opin- 
ion, It  must  be  regarded  overmled. 

It  follows  timt  the  bequest  for  masses  Is 
ralld,  and  that  the  judgment  of  the  court  be- 
low must  be  reversed. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  this  opinion. 

MARSHALL^  J.  (concurring).  I  choose  to 
add  a  few  words  to  the  able  opinion  for  the 
court  by  my  Brother  KERWIN,  In  order  to 
make  more  significant  that  preservation  of 
the  public  trust  intended  by  the  donor  does 
not  depend  upon  the  doctrine  of  equitable 
conversion,  and  treat,  briefly,  some  sug- 
gested infirmities  In  the  trust,  made  during 
our  consideration,  which  might  otherwise 
cause  doubt  as  to  the  soundness  of  the 
court's    conclusions. 

The  full  relntrenchment  In  the  Jurispru- 
dence of  this  state  of  the  common-law 
doctrine  of  charities  was  significantly  com- 
menced In  Dodge  v.  Williams,  46  Wis.  70, 
1   N.   W.  92,   50  N.  W..1103,   and  though 


thrown,  unfortunately,  into  some  confusion 
thereafter,  was  so  cleared  up,  as  was  sup- 
posed, for  all  time  In  Harrington  t.  Pier, 
105  Wis.  485,  82  N.  W.  345,  50  L.  R.  A.  807, 
76  Am.  St  Rep.  924,  Hood  v.  Dorer,  107 
Wis.  149,  82  N.  W.  546,  and  Danforth  v. 
Oshkosh,  119  Wis.  262,  97  N.  W.  258,  as 
to  leave  no  vestige  of  the  supposed  appli- 
cation to  charities  of  our  statutory  re- 
strictions upon  conveying  property  in  per- 
petuity, except  as  to  real  estate.  In  that 
situation,  as  suggested  in  the  opinion  of 
the  writer,  concurred  In  by  my  Brother 
Slebecker,  in  the  Danforth  Case,  legis- 
lative assistance  was  necessary  to  enable 
the  court  to  rescue  our  system  from  the 
exceptional  interference  to  one  conveying 
his  property  to  charitable  uses.  It  was  con- 
fidently thought  that  the  people  of  this 
state,  with  a  full  understanding  of  such  in- 
terference, would  promptly,  through  the 
proper  channel,  i^eedlly  make  the  public 
policy  of  our  commonwealth  conform  to 
the  well-nigh  world-wide  conception  of  the 
Importance  of  promoting  the  wishes  of  pos- 
sessors of  privately  accumulated  wealth  to- 
devote  the  same  to  the  betterment  of  man- 
kind. At  the  very  first  opportunity  there- 
after chapter  611,  Laws  1905,  was  passed, 
exempting  real  estate  from  the  limitations 
upon  the  right  to  suspend  the  absolute 
power  of  alienation.  So  now  one  can  free- 
ly convey  his  property  in  perpetuity,  real 
or  personal,  In  trust  for  any  designated 
charitable  use  upon  any  general  scheme  to 
that  end.  Charity,  sweet  charity,  has  thus 
come  Into  Its  own.  This  is  deemed  to  be 
such  a  valuable  consummation  to  the  people 
of  this  state  that,  In  a  case  like  this,  the 
doctrine  of  equitable  conversion,  so  many 
times  resorted  to  os  a  convenient  way  of 
avoiding  the  once  supposed  infirmity  in  onr 
system  hampering  owners  of  property  in 
their  efforts  to  devote  the  same  to  the  public 
good,  no  longer  cuts  any  figure.  In  my 
Judgment,  if  referred  to  at  all.  It  should 
be  relegated  to  an  Insignificant  place. 
Here  the  donor  had  an  undoubted  right  to 
devote  his  real  estate  to  his  chosen  charity. 
True,  if  there  was  any  doubt  about  It,  iu 
view  of  the  statute,  but  there  is  none,  he 
had  an  undoubted  right  to  leave  his  pr<^ 
erty  to  be  administered  as  personalty,  in 
respect  to  which  there  has  never  been  any 
interference  in  our  written  law  with  the 
power  to  convey  in  perpetuity. 

An  idea  was  advanced  that'  the  consti- 
tutional right  of.  immunity  from  interfer- 
ence in  religious  matters  stands  in  the  way 
of  public  enforcement  of  a  trust  of  the  char- 
acter created.  The  answer  to  that  is  that 
no  public  enforcement  would  ever  in  any 
event  be  required,  except  as  to  contractual 
features.  The  Constitution  does  not  ex- 
empt religious  orders  or  ministers  of  the* 
gospel  from  their  obligations  of  contract 
In  that  field  they  are  amenable  to  the  law 
of  the  land  the  same  as  individuals  In  any 
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other  field.  .  If  one  shonid  derise  bis  proper- 
ty to  a  minister  of  the  gospel  or  a  church 
society  to  build  a  church  edifice  and  the  dev- 
isee should  accept  the  trust,  could  such 
donee  be  heard  successfully  to  claim  Im- 
munity from  legal  coercion  to  carry  out  the 
agreement?  That  simple  proposition,  it  would 
seem,  shows  clearly  that  if  the  donee  of  a 
trust  for  masses  accepts  the  offer  he  thereby 
makes  a  promise  subject  to  enforcement  like 
any  other  promise.  He  could  not  for  a  mo- 
ment in  any  court  be  heard  to  say,  I  will 
not  keep  my  agreement  and  am  entitled  to 
protection  in  my  breach  under  my  constitu- 
tional immimity  from  interference  in  re- 
ligious matters.  The  attorney  general  in 
proceeding  to  enforce  such  a  trust  is  merely 
asserting  the  InTiolability  of  a  public  con- 
tract 

The  suggestion  that  the  title  to  the  prop- 
erty, considered  as  realty,  by  force  of  the 
statutes  (sections  2072  and  2073,  St.  189S), 
is  in  the  beneficiaries,  since  there  is  no  pow- 
er of  disposition.  That  ylew  overlooks  the 
fact  that  the  statutes  have  nothing  to  do 
with  trusts  for  charity;  that  in  such  cases 
the  legal  title  is  always  In  the  trustees  and 
the  equitable  title  in  the  beneficiaries.  Many 
mistakes  bare  been  made  by  confusing  prl- 

,  vate  with  charitable  trusts,  as  shown  in  Har- 
rington v.  Pier,  supra.  In  the  latter,  though 
the  trustees  have  no  duty  whatever  to  per- 
form, except  to  hold  the  title  and  preserve  it 
for  the  designated  public  purpose,  the  na- 

.  ture  of  the  right  is  strictly  legal  while  the 
equitable    interest    is    in    the    beneficiaries 

.  which,  from  the  very  nature  of  the  trust, 

.  must  be  Indefinite.  Any  other  view  would 
defeat  the  law  of  1905  and  perpetuate  the 
very  difilculty  the  Legislature  intended,  by 
it,  to  abolish.  I  take  it  that  there  is  no 
room  for  fair  controversy  but  what  the  eq- 
uitable, not  the  legal  title.  Is  vested  in  the 
beneficiaries  and  the  legal  title  rests  in  the 
trustee.  That  is  the  logic  of  Harrington  v. 
Tier,  supra,  and  of  authorities  generally  on 
the  subject.     So,  notwithstanding  the  form 

.  of  the  donation  is  for  the  repose  of  souls  of 
the  departed,  the  beneficiaries  include  the 
living  as  well ;  (the  great  public,  and  the 
state,  through  its  law  officer,  possesses  full 
authority  to  Invoke  judicial  remedies  to  pre- 
vent any  abuse  of  the  trust. 

This  further  reason  why  a  conveyance  of 
realty  In  trust  for  perpetual  charitable  uses 
Is  not  valid  was  advanced,  that  the  very  con- 
stitutional status  of  titles  to  real  estate  pre- 
cludes such  a  trust.  In  that  reference  was 
made  to  article  1,  $  14,  of  the  Constitution, 
declaring  that  "all  lands  within  this  state 
are  declared  to  be  allodial,  and  feudal  ten- 
ures are  prohibited."  By  that,  it  is  suggested, 
"all  hindrances  and  obstacles  in  the  way  of 
free  and  ready  sale  of  real  property  are  nu- 
gatory." The  logic  of  that  idea  would  render 
void  all  restraints  upon  the  conveyance  or 
use  of  real  estate.  No  one  wotald  possess 
authority  to  hold,  convey  or  enjoy  such  prop- 


erty for  a  limited  purpose  or  period.  That 
doctr}ne  was  advanced  in  Barker  v.  Dayton, 
28  Wis.  367,  but  rejected  as  unsound  though 
ingenious.  The  argument  of  counsel  who 
contended  for  the  doctrine  which  is  con- 
trary to  the  practice  under  our  Constitution 
since  its  adoption  and  similar  constitutions 
elsewhere,  reasoned  from  the  lexical  mean- 
ing of  the  word  "allodial"  standing  alone. 
This  court  rejected  counsel's  logic,  holding 
that  the  use  of  the  term  "and  feudal  tenures 
are  prohibited,"  following  and  in  close  con- 
nection with  the  term  "all  lands  within  this 
state  are  declared  to  be  allodial,"  gave  to 
the  whole  the  meaning  that  the  ownership  of 
realty  is  free  from  those  restraints  which 
were  characteristic  of  the  feudal  system; 
that  the  possessor  of  the  title  no  longer  is 
to  be  regarded  as  merely  holding  by  the  grace 
of  a  sovereign  lord  and  subservient  to  "hom- 
age or  fealty  or  military  service,"  but  as 
holding  by  right  Properly  understood  the 
allodial  character  of  title  to  real  estate,  in- 
stead of  suggesting  incapacity  to  convey  the 
same  to  charitable  uses,  rather  suggests  ab- 
solute freedom  in  that  regard.  The  contrary 
Idea  advanced  during  the  discussion  of  this 
case  as  inimical  to  the  validity  of  the  trust 
in  question  would,  of  course,  defeat  any  trust 
In  real  estate  whether  for  a  limited  period 
or  in  perpetuity.  It  would  strike  the  public 
as  passing  strange  If  they  were  confronted 
with  a  Judicial  declaration  that  no  man 
could  hold  or  transfer  any  other  than  an  un- 
restricted title  to  real  estate  characterized 
by  unrestricted  right  of  disposition,  it  seems 
that  the  Idea  was  most  emphatically  rejected 
as  unsound  some  forty  years  ago  in  Barker  v. 
Dayton,  supra.  As  there  said,  in  effect,  the 
only  meaning  of  the  constitutional  provision 
is,  that  titles  to  realty  in  this  state  are  free 
from  any  incumbrance  in  the  nature  of  rent 
or  service  or  fealty  to  a  suiierior,  as  under 
the  feudal  system. 

TIMLIN,  J.  (dissenting).  Eighty  acres  of 
presumably  agricultural  land  worth  $6,000 
mortgaged  for  $1,500,  personal  property  of  a 
value  not  disclosed  and  $400  in  money  sub- 
ject to  unsecured  debts  of  $917,  were  disposed 
of  by  the  testator  by  will  in  these  words: 
"After  the  payment  of  my  Just  debts  and 
funeral  expenses,  I  give,  devise  and  bequeatb 
all  the  rest  of  my  property  both  real  estate 
and  personal  property,  for  masses  for  the 
repose  of  my  father's  mother's  and  sister's 
and  brother's  and  my  own  soul.  The  masses 
will  be  said  according  to  the  directions  of 
Thomas  J.  Fenlon  and  J.  P.  Watt  of  Maple 
Orove,  Wis.,  and  I  hereby  appoint  them  to 
direct  when  and  where  to  say  said  masses. 
I  hereby  appoint  J.  P.  Watt  of  Maple  Grove. 
Wis.,  as  executor  of  this  my  last  will  and 
testament" 

The  testator  was  a  member  of  the  Roman 
Catholic  Church.  It  vrill  be  noticed  that  the 
property  is  not  devised  or  bequeathed  to  any 
designated  person  nor  expressly  In  trust,  nor 
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la  there  any  suggestion  on  the  face  of  the 
Instrtiment  that  the  testator  himself  Intended 
any  public  benefit.  This  last  may  have  been 
supplied,  however,  by  proof  of  the  fact  that 
he  was  a  Roman  Catholic,  and  that  accord- 
ing to  the  tenets  of  that  faith  the  celebration 
of  masses,  although  expressly  for  the  souls 
of  certain  designated  deceased  persons,  never- 
theless Inures  to  the  benefit  of  all  partici- 
pants In  the  ceremony  and  to  the  benefit  of 
all  mankind.  A  power,  however.  Is  given  to 
two  named  persons  to  direct  when  and  where 
the  masses  shall  be  said.  It  is  further  pro- 
vided that  the  masses  are  to  be  said  accord- 
ing to  the  direction  of  these  two  persons ;  but 
this  cannot  be  taken  to  mean  that  they  are 
to  alter  or  modify  the  ceremony,  but,  as  ap- 
pears from  the  evidence,  merely  to  designate 
whether  low  mass  or  high  mass  is  to  l>e  said, 
and  when  and  where.  There  appears  to  be  a 
wide  discretion  vested  In  these  two  persons 
with  respect  to  the  exercise  of  the  power. 
There  are  no  active  duties  which  require  the 
Intervention  of  a  trustee  or  which  might 
change  the  disposition  of  the  property  from 
a  mere  passive  use  to  an  active  trust,  unless 
we  Infer  from  the  will  a  necessity  for  selling 
and  converting  the  land  into  money.  It  also 
appears  from  the  testimony  of  a  priest  of 
this  church  that  the  mass  is  a  ceremonial 
prayer  and  sacrifice,  which  must  be  celebrat- 
ed by  an  authorized  or  ordained  priest,  but 
In  which  any  member  of  the  public  may  par- 
ticipate. The  doctrine  of  the  church  Is  that 
not  only  the  souls  of  the  departed  for  which 
the  mass  Is  specially  ofTered,  but  all  present 
and  participating  in  the  ceremonies  and,  in- 
deed, all  mankind,  derive  spiritual  benefit 
therefrom.  The  priest  Is  bound  to  say  the 
masses  within  a  fixed  time  (not  given)  unless 
the  individual  ordering  and  paying  for  the 
masses  grants  unlimited  time,  and  the  sti- 
pend for  a  low  mass  is  $1,  for  a  high  mass  $5 
and  upward.  The  designation  of  one  low 
mass  per  year  as  an  obit  would  continue  this 
trust  several  thousand  years.  I  have  no 
doubt  that  any  person  In  this  state  by  pri- 
vate bequest  can  devote  all  or  any  part  of 
his  property  to  pay  for  masses  by  giving  it 
to  some  designated  person  competent  to  take. 
I  have  no  doubt  that  the  celebration  of 
masses  for  the  souls  of  the  dead  constitutes 
a  "public  charity"  or  a  "pious  use"  within 
the  meaning  of  these  terms  at  common  law ; 
and  I  have  no  doubt  that  the  court  will  not 
permit  a  charitable  trust  to  fall  for  want  of 
a  trustee,  but  will  appoint  one  to  carry  it 
out;  and  I  have  no  doubt  that  under  the 
statutes  of  this  state  relating  to  perpetuities 
charitable  uses  are  exempted  from  the  rules 
against  remoteness.  That  statute  is  as  fol- 
lows: "The  absolute  power  of  alienation 
shall  not  be  suspended  by  any  limitation  or 
condition  whatever  for  a  longer  period  than 
during  the  continuance  of  two  lives  in  being 
at  the  creation  of  the  estate  and  twenty-one 
years  thereafter  except  In  the  single  case 
mentioned  in  the  next  section  and  except 


when  real  estate  Is  given,  granted  or  devised 
to  a  charitable  use  or  to  literary  or  charitable 
corporations  which  shall  have  been  organ- 
ized under  the  laws  of  this  state  for  their 
sole  use  and  benefit,  or  to  any  cemetery  cor- 
poration, society  or  association."  Section 
2039,  St  1808,  as  amended  by  chapter  511, 
Laws  1905.  This  is  as  far  as  the  case  was 
presented  by  the  appellant,  and  so  far  I 
agree  with  him.  But  we  have  In  our  state 
Constitution  (section  18,  art  1)  as  follows: 
"The  right  of  every  man  to  worship  Almighty 
God  according  to  the  dictates  of  his  own 
conscience  shall  never  be  infringed ;  nor  shall 
any  man  be  compelled  to  attend,  erect  or 
support  any  place  of  worship,  or  to-  maintain 
any  ministry  against  his  consent;  nor  shall 
any  control  of  or  interference  with  the  right 
of  conscience  be  permitted,  or  any  preference 
be  given  by  law  to  any  religious  establish- 
ment or  mode  of  worship,  nor  shall  any  mon- 
ey be  drawn  from  the  treasury  for  the  bene- 
fit of  religious  societies  or  Tellgious  or  theo- 
logical seminaries." 

Under  this  constitutional  provision,  can 
this  state  through  its  courts  or  Legislature 
compel,  direct,  or  regulate  the  celebration  of 
masses?  Could  the  Attorney  General  on  re- 
lation of  any  of  the  beneficiaries  of  this 
trust,' or  bn  his  own  motion,  maintain  an 
action  to  compel  or  direct  the  saying  of  these 
masses.  I  think  not  If  he  could  not,  the 
charitable  trust.  If  one  is  created,  is  Invalid 
because  a  charitable  trust  that  cannot  be 
enforced  is  not  valid.  2  Perry  on  Trusts 
(4th  Ed.)  ii  708,  711.  This  question  has  usu- 
ally arisen  with  reference  to  such  great  de- 
gree of  Indeflnlteness  that  it  has  been  found 
impossible  for  the  courts  to  ascertain  and 
enforce  the  wishes  of  the  testator.  But  the 
basic  principle  is  the  inability  of  the  state  to 
enforce  the  trust.  Where  that  inability  ex- 
ists, the  charitable  trust  is  void.  Heiss  v. 
Mnrphey,  40  Wis.  276;  Tilden  v.  Green,  130 
N.  T.  29,  28  N.  B.  880,  14  L.  R.  A.  33,  27 
Am.  St.  Rep.  487;  Bridges  v.  Pleasants,  39  N. 
0.  26,  44  Am.  Dec.  94,  101,  and  cases  in  note. 
The  Constitution  prohibits"  any  control  of  or 
interference  with  the  right  of  conscience.  It 
is  manifestly  no  answer  to  this  to  say  that 
there  is  no  likelihood  that  the  masses  will 
be  refused  nor  no  likelihood  that  they  will 
be  celebrated  outside  of  this  state  whereby 
the  people  of  this  state  will  have  no  benefit 
from  the  charity.  The  question  is:  Can  the 
state  regulate  the  saying  of  masses,  and  com- 
pel. If  occasion  requires,  the  saying  of  such 
masses  in  this  state?  If  the  state  can  en- 
force the  saying  of  masses  for  the  spiritual 
benefit  of  non-Catholics  who  are,  according  to 
the  majority  opinion,  with  Catholics  the  bene- 
ficiaries of  this  charitable  trust,  the  trust 
la  valid;  If  not,  it  is  Invalid.  It  is  quite 
idle  to  dte  precedents  upon  this  point  from 
the  courts  of  states  which  have  no  such  con- 
stitutional restriction.  The  decision  of  the 
majority  of  the  court  in  effect  decides  that 
the  state  has  such  power.     This  dlfllculty 
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exists  If  we  take  the  moat  favorable  view  of 
the  devise,  namely,  that  the  will  requires  the 
real  estate  to  be  sold  and  converted  Into 
money  and  the  proceeds  of  the  sale  used  In 
paying  for  masses.  If  there  Is  no  such  equi- 
table conversion,  we  run  Into  additional  diffi- 
culties. If  under  our  statute  of  uses  (sections 
2071  and  2073,  St  1808)  the  tlOe  of  the  trus- 
tee to  be  appointed  by  the  court  is  merely 
nominal  and  Is  connected  with  no  power  of 
actual  disposition  or  management  of  the 
land  because  there  Is  no  requirement  of  the 
will  that  the  land  be  sold  and  converted  into 
money,  then  the  legal  title  by  force  of  these 
statutes  rests  in  the  beneficiaries.  But  the 
beneficiaries  mu6t  be  either  the  departed 
souls,  the  public,  1.  e.,  the  state  of  Wisconsin, 
or  the  priests  who  receive  the  value  of  the 
use  for  saying  masses.  The  souls  cannot 
hold  real  estate,  and  the  state  cannot  take 
title  for  the  purpose  of  having  Its  people  re- 
ceive this  religious  Instruction  under  the  con- 
stitutional prohibition  mentioned,  so  the  title 
must  be  In  the  Roman  Catholic  Church,  or  In 
the  persons  who  take  the  rents  and  profits 
for  their  services  In  celebrating  the  masses, 
or  In  no  one.  Sullivan  v.  Bruhllng,  66  Wis. 
472,  29  N.  W.  211 ;  Ruth  v.  Oberbrunner,  40 
Wis.  238,  258;  Webster  ▼.  Morris,  66  Wis. 
366,  28  N.  W.  353,  67  Am.  Rep.  278;  Holmes 
V.  Mead,  62  N.  X.  332. 

If,  however,  it  be  contended  tliat  the 
court  may  change  the  nature  of  the  chari- 
table trust  by  not  only  appointing  a  trustee, 
but  also  by  imposing  upon  him  active  du- 
ties (other  than  sale  and  conversion  into 
iu»ney),  not  found  In  the  will,  or  If  It  be 
considered  that  charitable  uses  are  not  ex- 
ecuted by  the  statute,  then  we  have  a  case 
where  the  use  of  land  Is  held  In  this  state 
upon  a  tenure  long  ago  obsolete  also  forbid- 
den by  our  state  Constitution.  If  the  land 
is  not  required  to  be  sold,  but  may  be  held 
in  trust  Indefinitely,  and  the  rents  and  prof- 
its devoted  to  paying  for  masses  for  the  des- 
ignated souls  and  incidently  for  all  man- 
kind, the  legal  title  must  be  In  the  trustee 
appointed  by  the  court,  the  beneficial  use  In 
the  religious  association  which-  receives  all 
the  rents  and  profits  and  says  the  masses 
for  the  public,  or  in  the  public.  This  Is  a 
replica  of  the  toiure  of  frank-almolgne  or 
the  tenure  of  divine  service.  The  use  of 
land  cannot  be  held  on  any  such  tenure  In 
this  state,  as  I  understand  the  law.  "Ten- 
ure In  frank-almoigne,  In  libera  eleemosyna, 
or  free  alms,  Is  that  whereby  a  religious 
corporation,  aggregate  or  sole,  holdeth  lands 
of  the  donor  to  them  and  their  successors 
forever.  The  service  which  they  were  bound 
to  render  for  these  lands  was  not  certiiiuly 
defined;  but  only  In  general  to  pray  for 
the  soul  of  the  donor  and  his  heirs,  dead  or 
alive;  and  therefore  they  did  no  fealty 
(which  is  Incident  to  all  other  services  but 
this),  because  this  divine  service  was  of  a 
higher  and  more  exalted  nature.  This  is  a 
tcuure,  by  which  almost  all  the  ancient  mon- 


asteries and  religious  houses  held  their 
lands,  and  by  which  the  parochial  dersy 
hold  them  at  this  day.  •  •  •  And  even  at 
present,  this  is  a  tenure  of  a  nature  very  dis- 
tinct from  all  others;  being  not  In  the  least 
feudal,  but  merely  spiritual.  For  If  the  serv- 
ice be  neglected,  the  law  gives  no  remedy  by 
distress  or  otherwise  to  the  lord  of  whom  tbe 
lands  are  holden;  but  merely  a  complaint 
to  the  ordinary  or  visitor  to  correct  it.  Where- 
in it  materially  differs  from  what  was  called 
tenure  by  divine  service;  in  which  the  ten- 
ants were  obliged  to  do  some  special  divine 
service  In  certain ;  as  to  sing  so  many  mass- 
es, to  distribute  such  a  sum  in  alms,  and  the 
like ;  which,  being  expressly  defined  and  pre- 
scribed could  with  no  kind  of  propriety  be 
called  free  alms;  especially  as  for  this,  if 
unperformed  the  lord  might  distrain  without 
any  complaint  to  the  visitor.  All  such  dona- 
tions are  Indeed  now  out  of  use ;  for,  since  the 
statute  of  quia  emptores  (18  Edw.  I),  none 
but  the  king  can  give  lands  to  be  holden  by 
this  tenure."  1  Cooley's  Blackstoue,  Book 
11,  pp.  101,  102,  J  5;  People  v.  Van  Rens- 
selaer, 9  N.  Y.  334  and  3o6. 

The  ConsUtution  of  this  state,  Uke  that  of 
New  York,  Minnesota,  and  Arkansas,  pro- 
vides (secUon  14,  art  1):  "All  lands  within 
this  state  are  declared  to  be  allodial,  and 
feudal  tenures  are  prohibited."  Allodial  is 
defined  by  Blackstone  as  "land  possessed  by 
a  man  In  his  own  right  without  owing  any 
rent  or  service  to  any  superior."  2  Black- 
stone,  lOL  "Held  In  free  and  absolute  own- 
ership as  contradistinguished  from  feudal 
tenures  which  are  prohibited  in  the  same  sen- 
tence and  by  the  very  next  words,  and  tbc 
prohibition  which,  with  their  servitudes  and 
reservations,  and  all  the  attendant  hindrances 
and  obstacles  in  the  way  of  free  and  ready 
sale  of  real  property  constituted  the  chief  ob- 
ject of  the  provision."  Barker  v.  Dayton,  28 
Wis.  367,  384,  385.  I  do  not  think  the  words 
"feudal  tenure"  In  the  Constitution  should 
be  given  any  such  strict  construction  as  to 
permit  all  tenures  of  the  feudal  age  which 
were  not  according  to  the  distinctions  then 
made  strictly  feudal.  Neither  does  it  neces- 
sarily limit  the  associated  word  "allodial"; 
but  the  latter  word  broadens  the  meaning  of 
the  sentence.  I  think  the  word  "feudal"  re- 
lates to  the  age  and  the  system,  rather  than 
to  specific  tenures  among  the  multiform  ten- 
ures then  In  existence.  Under  such  a  consti- 
tutional provision,  we  surely  are  not  at  liber- 
ty to  revive  a  species  of  tenure  which  the 
foregoing  quotation  from  Blackstone  shows 
to  have  been  long  obsolete  even  In  his  day. 
Conditions,  rents,  and  services  may  no  doubt 
be  exacted  as  a  consideration  for  a  lease,  but 
a  grant  in  fee  of  the  whole  land  or  of  the 
use  thereof  cannot  be  upon  any  such  tenure. 
Some  one  must  own  the  land  as  an  allodium. 
The  statute  quia  emptores  Is  part  of  the  com- 
mon law  of  this  state,  and  that  statute  by 
construction  long  settled  does  not  permit  any 
such  tenure  aa  that  attempted  to  be  created 
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by  this  will  U  we  find  no  mandatory  reqnlre- 
mentB  that  the  land  be  sold  and  converted 
Into  money.  1  Reeves,  Real  Property,  {{  290, 
291 ;  Gray  on  the  Rule  of  Perpetuities,  {{  26, 
28 ;  Van  Renoaelaer  v.  Hays,  19  N.  Y.  68,  76 
Am.  Dec.  278.  There  could  not  be,  as  I  un- 
derstand this  constitutional  provision,  any 
rent  or  service  reserved  out  ot  a  grant  or  de- 
vise In  fee,  whether  such  transfer  be  of  the 
title  or  merely  of  the  use. 


WEISE  V.   CITY   OP   GREEN  BAY. 
(Supreme  Court  of  Wisconsin.    May  2i,  IMOi) 
1.  CossTiTOTioNAi,   Law    (|   63*)  —  Absbbs- 

lucres— Statutes — Constitutionalitt. 
St.  1808,  t  959-35,  as  amended  bv  Laws 
1909,  c.  329,  provides  that  no  property  fronting 
on  any  street  shall  be  exempt  from  any  assesa- 
ment  for  a  permanent  pavement  having  a  con- 
crete foundation  until  such  property  shall  have 
paid  in  the  aggregate  in  assessments  for  street 
pavements  the  sum  of  $2.50  per  square  yard 
in  cities  of  the  first  class,  and  $2  in  cities  of 
the  secdbd  class,  etc.,  and  that,  where  any  prop- 
erty has  paid  less,  it  shall  be  liable  for  the  dif- 
ference. Held,  that  though  a  city  of  the  sec- 
ond class  may  build  on  one  street  a  permanent 
pavement  with  a  concrete  foundation,  and  on 
another  street  a  similar  pavement  with  a  stone 
foundation,  and  assess  the  entire  cost  against 
adjacent  lots  on  one  street  and  only  90  cents 
on  the  other,  though  the  lots  on  both  streets 
have  been  assessed  $1.10  per  square  yard  for 
wooden  block  pavements  previously  laid,  this 
does  not  render  the  law  unconstitutional  as  an 
unlawful  delegation  of  power  to  the  city  to  ex- 
empt property  from  taxation,  the  classification 
of  the  pavement  on  a  concrete  foundation  being 
a  valid  classification  when  made  because  of  the 
relative  permanency  of  the  pavement. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  108-114;  Dec.  Dig.  {  63.*) 

2.  CoNSTrnmoWAL  Law  ({  290*)— Dub  Pbo- 

CESS  or  Law. 

That  the  statute  requires  that  a  lot  owner 
who  exercises  the  option  to  have  the  assessments 
against  bis  property  spread  over  a  term  of  years 
agree  not  to  object  to  any  want  of  power  or  Ir^ 
regularity  in  the  assessment,  and  that  the  bond 
issued  in  pnisuance  of  the  option. becomes  con- 
clusive evidence  of  the  validity  of  the  assess- 
ment, does  not  effect  a  taking  of  property  with- 
out due  process  of  law,  since  the  agreement  to 
waive  defenses  is  not  required,  unless  the  own- 
er electa  to  exercise  the  option. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  871-875;  Dec.  Dig.  t 
290.*] 

8.  MuNiciPAi,  Corporations  (i  434*)— Street 

lUPROVEVENTB  —  ASSESSMENTS  —   STATUTES 
— CONSTBUCPTIOW. 

The  limit  beyond  which  assessments  cannot 
go  was  intended  by  the  statute  to  apply  to  all 
cities  covered  by  the  law,  and  not  only  to  those 
cities  which  have  special  charter  provisions  ex- 
empting property  onoe  assessed  for  paving  con- 
struction .from  any  subsequent  assessments. 

[Ed.  Note, — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  434.*] 

4.  Municipal  Corforations  (|  408*)— Street 
impbovementb  —  assessments  —  statutes 

— OolfSTBUCnOIT. 

The  limitation  in  the  act  was  not  repealed 
by  Laws  1900,  c.  539,  passed  eight  days  after 
such  amendment,  and  adding  10  more  sections 
to  the  statute,  numbered  from  909-30a  to  959- 


3Qi,  indicating  an  intent  that  paving  assess- 
ments might  be  made  to  any  amount  against 
adjoining  property ;  section  2  of  the  latter  act 
declaring  that  it  shall  not  be  construed  as  re- 
pealing any  provisions  of  the  statutes,  etc 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  406.*] 

Appeal  from  Circuit  Cburt,  Brown  County ; 
Samuel  D.  Hastings,  Judg& 

Sabmisslmi  of  controversy  without  action, 
under  St.  1898,  |  2788.  Case  between  A.  W. 
Welse  and  the  City  of  Green  Bay.  From  the 
jtidgment,  the  city  appeals.    Affirmed. 

T.  P.  Sllverwood  (A.  B.  Fontaine  and  Je- 
rome B.  North,  of  counsel),  for  appellant  Kit- 
tell  &  Burke,  for  respondent 

WINSLOW,  C.  J.  This  is  an  agreed  case 
submitted  under  section  2788,  St  1898.  The 
facta  are  that  the  city  of  Green  Bay,  which 
Is  a  city  Incorporated  under  a  special  charter, 
but  which  has  adopted  that  part  of  the  gen- 
eral dty  charter  law  relating  to  dty  improve- 
ments (subchapter  18,  c.  40a,  St.  189^,  con- 
structed a  permanent  pavement  with  a  con- 
crete foundation  on  Adams  street,  and  charged 
the  whole  expense  of  that  part  of  the  pave- 
meht  from  the  curb  to  the.  center  of  the 
stree.t  In  front  of  two  lots  owned  by  the 
plaintiff  against  the  lots,  amounting  to  tho 
sum  of  $396,  or  $1.92  per  square  yard  of 
pavement.  In  1892  the  city  had  laid  a  cedar 
block  pavement  on  the  same  street,  and 
charged  $1.10  per  square  yard  therefor 
against  the  plaintiffs  property  which  was 
paid,  and  the  plaintiff  claims  that  under  the 
provisions  of  section  959-36,  St  Wis.  1898, 
as  amended  by  chapter  329,  Laws  1909,  only 
the  difference  between  $1.10 '  and  $2  per 
square  yard  can  now  be  charged  against  his 
property.  The  circuit  court  so  decided,  and 
the  city  appeals. 

The  difficulties  In  the  case  arise  out  of  the 
construction  of  somewhat  inharmonious  stat- 
utes relating  to  street  improvements  in  cities. 
The  first  of  these  statutes  is  chapter  810  of 
the  Laws  of  1893,  afterwards  incorporated  In 
the  Statutes  of  1808  as  sections  959-30  to 
959-3o,  induslTe.  This  law  was  evidently 
passed  for  a  very  definite  purpose.  Pave- 
ments consisting  of  asphalt,  brick,  and  other 
lasting  materials  resting  on  concrete  founda- 
tions were  at  that  time  being  Introduced  in 
the  West,  and  the  somewhat  ephemeral  wood- 
en pavement  was  passing  out  of  use.  These 
new  pavements  were  evidently  regarded  as 
forming  a  class  by  themselves,  because  they 
were,  relatively  speaking,  permanent  construc- 
tions, and  would  not  require  to  be  frequent- 
ly renewed  or  rebnllt  They  also  were  con- 
siderably more  expensive,  and  hence  their 
adoption  would  impose  a  much  greater  burden 
on  the  adjacent  lot  owner.  These  differences 
were  doubtless  deemed  to  justify  the  class- 
ification of  these  pavements,  and  the  passage 
of  a  law  relating  to  them  alone  and  pro- 
viding that,  when  such  pavements  should  be 
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laid  in  cities  exceeding  20,000  In  population, 
the  council  might  grant  to  lot  owners  the  op- 
tion to  pay  their  assessments  in  Installments 
running  from  5  to  10  years,  Instead  of  being 
obliged  to  pay  the  entire  sum  at  once.  The 
elaborate  and  full  proylBions  of  the  law  re- 
lating not  only  to  the  exercise  of  the  option, 
but  to  the  issuance  of  so-called  Improvement 
bonds  against  the  lots,  the  effect  of  the  bonds 
and  the  manner  of  tiielr  collection  leave  no 
doubt  on  the  mind  that  the  legislative  pur- 
pose In  this  act  was  to  provide  a  complete 
and  uniform  code  under  which  all  of  the 
cities  of  the  state  having  the  required  popula- 
tion might  lay  these  permanent  and  expensive 
pavements  under  a  plan  which  would  not 
operate  to  confiscate  any  adjoining  property 
by  an  enormous  assessment  payable  at  once, 
but  would  permit  of  gradual  payments  dis- 
tributed through  a  term  of  years.  While  the 
law  was  under  legislative  consideration,  it 
was  evidently  remembered  that  there  were 
some  cities  in  the  state  (like  Milwaukee  and 
La  Crosse)  whose  special  charters  provided 
that,  where  adjoining  property  had  once 
been  assessed  for  the  construction  of  a 
street  pavement  and  the  assessment  bad  been 
paid,  such  property  should  not  be  again  "as- 
sessed for  paving  purposes.  In  order  to 
meet  thU  difficulty,  section  6  of  the  original 
act  (section  969-35,  St  1898)  was  incorporat- 
ed therein  providing  that  no  adjacent  prop- 
erty should  be  exempt  from  assessment  for 
such  permanent  pavement  until  such  proper- 
ty should  have  paid  in  the  aggregate  for 
street  pavements  in  front  thereof  the  sum  of 
$3  per  square  yard  of  roadway  between  the 
curb  and  the  center  of  the  roadway,  and  fur- 
ther providing  that  "where  any  property  has 
paid  less  than  said  amount  it  shall  be  liable 
for  any  difference  up  to  the  amount  of  three 
dollars."  By  chapter  829  of  the  Laws  of  1909 
this  last-named  section  was  amended  by  re- 
ducing the  limit  of  the  aggregate  amount 
which  may  be  assessed  against  adjacent  lots 
from  $3  per  square  yard  to  $2.50  In  cities  of 
the  first  class  and  $2  in  cities  of  the  second 
or  third  class.  The  original  law  was  vigor- 
ously attacked  as  unconstitutional  soon  aft- 
er its  passage,  but  was  declared  constitu- 
tional by  this  court  in  Boyd  v.  Milwaukee, 
92  Wis.  457,  66  N.  W.  603.  Since  that  deci- 
sion was  made,  the  law  has  not  been  serious- 
ly attacked,  and  has  unquestionably  been 
acted  under  many  times  by  many  of  the 
cities  of  the  state.  The  particular  section  In 
controversy  here,  namely,  the  section  placing 
a  limit  upon  the  aggregate  amount  to  be 
charged  against  adjacent  lots,  was  not  at- 
tacked In  that  case,  nor  was  it  necessary  to 
determine  whether  the  aggregate  so  fixed 
was  Intended  to  include  the  sums  paid  for 
other  pavements  in  the  past  or  only  the  sums 
which  might  be  paid  for  permanent  pave- 
ments with  a  concrete  foundation.  This 
latter  question  was,  however,  involved  in 
Loewenbach  v.  Milwaukee,  1.39  Wis.  49,  119 
N.  W.  888,  where  the  validity  of  the  whole 


act  was  again  affirmed,  and  It  was  held  that 
the  $3  limit  applied  to  both  original  and  8ut>- 
sequent  pavements.  We  have  no  disposition 
to  review  at  length  these  questions  again. 

It  is  true  that  some  new  arguments  on  the 
question  of  constitutionality  are  now  pre- 
sented. It  is  said  that  the  section  in  ques- 
tion Is  nothing  more  than  an  attempted  un- 
lawful delegation  to  the  city  of  the  power 
to  exempt  property  from  taxation  because 
the  city  may  build  upon  one  street  a  perma- 
nent pavement  with  a  concrete  foundation, 
and  upon  another  street  a  similar  pavement 
with  a  stone  foundation,  and  assess  the  en- 
tire cost  against  adjacent  lots  on  one  street 
and  only  90  cents  upon  the  other,  although 
the  lots  on  both  streets  have  been  assessed 
$1.10  per  square  yard  for  wooden  block  pave- 
ments, previously  laid.  Doubtless  this  result 
might  follow  under  the  conditions  supposed, 
but  it  would  not  necessitate  the  condemna- 
tion of  the  law  as  unconstitutional.  If  the 
classification  of  the  permanent  pavement  on 
a  concrete  foundation  was  a  valid  classifica- 
tion when  made,  as  we  think  it  was,  then 
the  class  might  properly  be  made  the  sub- 
ject of  special  and  peculiar  legislation,  and 
the  law  must  be  held  valid  notwithstanding 
that  in  some  isolated  and  infrequent  cases 
inequality  may  result  Human  foresight  has 
not  yet  been  able  to  devise  legislation  which 
always  and  under  all  circumstances  operates 
with  perfect  Justice. 

Again,  It  is  urged  that  because  the  stat- 
ute requires  that  a  lot  owner  who  exer- 
cises the  option  to  have  the  assessments 
against  his  property  spread  over  a  term  of 
years  must  agree  that  he  will  make  no  ob- 
jection to  any  want  of  power  or  Irregularity 
in  the  making  of  the  assessment,  and  be- 
cause the  bond  issued  in  pursuance  of  the 
option  becomes  conclusive  evidence  of  the 
validity  of  the  proceedings,  the  law  Is  un- 
reasonable, and,  in  effect,  takes  property 
without  due  process  of  law.  In  this  con- 
nection Hayes  v.  Douglas  Co.,  92  Wis.  42&, 
65  N.  W.  4ffi,  31  I*  B.  A,  213,  53  Am.  St 
Bep.  926,  where  a  provision  that  the  right  of 
the  property  owner  to  contest  such  proceed- 
ings should  be  cut  off  at  the  end  of  thirty 
days  after  the  assessment  was  made  was 
held  to  be  not  due  process  of  law.  Is  relied 
on.  The  case  is  not  applicable  because  un- 
der the  law  In  question  in  that  case  the  proi>- 
erty  owner  had  no  choice.  There  was  but 
one  course  of  procedure  authorized  by  the 
statute,  and  under  this  course  the  short  lim- 
itation always  applied.  In  the  present  case, 
however,  the  agreement  to  waive  defenses  Is 
not  required  unless  the  property  owner 
chooses  to  exercise  the  option  offered  him  by 
which  he  can  elect  to  have  the  assessments 
spread  over  a  number  of  years.  This  option 
Is  a  privilege  given  to  him  which  the  Legis- 
lature could  extend  or  not,  as  they  chose, 
and  which.  If  extended,  could,  of  course,  be 
made  subject  to  such  conditions  ns  legis- 
lative discretion   approved.     The   property 
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own»  does  not  have  to  accept  It,  but,  If  be 
does,  he  accepts  It  with  Its  UmltatlonB. 

As  to  the  contention  that  section  059-35 
-was  only  intended  to  apply  to  that  class  of 
'Cttles  vrhich  have  special  proTislons  In  their 
'diarters  exempting  pi<oi)erty  which  has  once 
'been  assessed  for  construction  of  a  pavement 
from  any  subsequent  assessments,  to  which 
class  Green  Bay  does  not  belong,  we  are  quite 
well  satisfied  that  it  ought  not  to  prevail. 
TThe  language  of  the  section  Is  not  happy. 
It  apparently  assumes  that  there  is  an  exist- 
ing exemption  which  is  to  be  controlled  and 
curtailed  thereby,  but  we  cannot  doubt  that 
It  was  intended  to  apply  to  all  cities  to  which 
tlie  act  applies.  Any  other  construction 
-would  result  in  producing  diversity  by  means 
of  a  law  which  was  unquestionably  Intended 
to  secure  uniformity,  and  we  therefore  hold 
-that  the  limit  beyond  which  assessments  can- 
not go  was  Intended  to  apply  to  all  cities 
covered  by  the  law. 

Eight  days  after  the  passage  of  chapter 
329  of  the  Laws  of  1909,  amending  section 
059-35,  St,  by  changing  the  limit  of  aggre- 
gate assessments,  another  law  was  approved 
relating  to  the  construction  of  pavements  in 
all  cities  of  the  state,  except  cities  of  the 
first  class,  known  as  chapter  539  of  the  Laws 
«f  1909,  and  the  appellant  claims  that  this 
act  operated  to  repeal  the  limitation  section 
-under  consideration.  This  law  adds  10  new 
sections  to  the  statute  numbered  from  959- 
30a  to  959-303.  Careful  study  of  the  law 
demonstrates  that  its  predominant  purpose 
was  to  make  it  possible  for  cities  to  adver- 
tise for  bids  for  different  kinds  of  pavements 
in  competition  with  each  other,  and  thus 
remedy  the  difficulty  which  was  held  fatal 
to  an  assessment  made  under  the  charter  of 
the  city  of  Superior.  Stocking  et  al.  v.  War- 
ren Bros.,  134  Wis.  235,  114  N.  W.  789.  In 
that  case  this  court  held  that  under  the  Su- 
perior charter,  which  is  practically  the  same 
In  its  provisions  as  the  general  charter  law, 
competition  between  two  or  more  different 
kinds  of  pavements  was  not  contemplated  or 
permitted. 

It  Is  true  that  this  law  contains  general 
expressions  which,  In  tb^  absence  of  other 
statutes  in  pari  materia,  would  indicate  an 
intent  that  assessments  for  paving  might  be 
made  to  any  amount  against  adjoining  prop- 
erty, but,  when  we  consider  the  fact  that 
only  eight  days  previously  the  Legislature 
had  acted  on  the  question  of  limitation  of 
the  aggregate  amount  of  such  assessments, 
and  that  they  also  declared  In  section  2  of 
the  act  now  tmder  consideration  that  "this 
act  shall  not  be  construed  as  repealing  any 
provisions  of  the  statutes,  but  shall  consti- 
tute and  prescribe  a  mode  of  making  city  im- 
provements which  any  city  may  follow  In 
any  instance  if  the  common  council  of  such 
city  shall  so  elect,"  we  cannot  doubt  that 
they  Intended  to  leave  the  limitation  in  force. 


and  that  the  provisions  of  the  last-named  act 
must  be  construed  as  subject  to  the  existing 
limitation. 

Judgment  affirmed. 


HAWKINSON  et  al.  v.  OATWAT. 
(Supreme  Court  of  Wisconain.    May  24,  1910.) 

1.  Wills    (|    334*)  —  Pbobats  —  Fiitsiros — 
REQuisrrES. 

Before  a  will  can  be  admitted  to  probate, 
the  court  must  be  convinced  that  testator  sign- 
ed It  in  the  presence  of  witnesses,  who  attested 
with  the  formalities  prescribed  by  law,  and  un- 
der the  statute  the  trial  court  must  make  writ- 
ten decision  declaring  his  finding  on  this  point. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  790 ;  Dec  Dig.  f  334.*] 

2.  Wills   (t  300*) — Habmless    Erbob— Fail- 
UBE  TO  Make  Wbitten  Decision. 

A  judgment  admitting  a  will  to  probate 
will  not  be  reversed  because  of  the  failure  of 
the  trial  court  to  make  written  decision  declar- 
ing his  finding  on  the  execution  of  the  will  as 
required  by  statute,  where  it  is  clear  that  jus- 
tice has  been  done. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  862;    Dec.  Dig.  {  390.*] 

3.  CoDBTS    (i    90*)— Deoisions— Conclusive- 
ness. 

Where  the  Supreme  Court  has  persistently 
declared  approval  of  a  rule  of  law,  it  should 
not  lightly  he  ignored,  especially  when,  in  the 
presence  of  conflicting  decisions  in  other  juris- 
dictions, such  declarations  amount  to  an  adop- 
tion of  the  views  of  those  courts  which  approve 
the  rule. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {{  313-321 ;   Dec.  Dig.  {  00.*] 

4.  Wills  ({  302*)— Pbobatd— EvinENCE— Sof- 

riCIENCY. 

Proving  a  will  by  proof  of  the  signature 
of  the  deceased,  or  necessarily  absent  attesting 
witnesses,  is  itself  prima  facie  proof  of  all  the 
facts  essential  to  due  execution  to  which  the 
attesting  witnesses  could  depose  if  present,  in- 
cluding the  authenticity  of  testator's  signature, 
whether  autographic,  by  mark,  or  in  the  hand- 
writing of  another,  and  his  volition  in  signing, 
and  his  mental  capacity  an^  understanding  of 
bis  act 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  700,  701 ;   Dec.  Dig.  f  302.*] 

5.  Wills  (§  302*)— pBOBAtE-EvinENCB— Suf- 
ficiency. 

Proof  that  testator  could  not  read  or  write 
the  English  language,  that  he  had  lived  in  this 
country  for  30  years,  and  had  served  in  the 
Civil  War,  and  was  a  prosperous  farmer  of 
average  intelligence,  does  not  prevent  or  over- 
come the  inference  that  he  executed  the  will 
with  due  understanding  arising  from  the  attes- 
tation, established  by  proof  of  the  signatures  of 
the  deceased,  or  necessarily  absent  attesting 
witnessos. 

IKd.  Note.— For  ether  cases,  see  Wills,  Cent 
Dig.  a  700,  701;    Dec.  Dig.  §  302.*] 

6.  Evidence    ($    508*)- Pbepondebancb    of 
Evidence. 

A  prima  facie  inference  in  favor  of  an  ul- 
timate fact  is  preponderance  of  evidence  in  the 
absence  of  any  contradiction,  and  will  support 
a  judgment. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  K  2450-2452;    Dec.  Dig.  S  598.*] 
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Appeal  from  Circuit  Court,  la  Fayette 
County;    Geo.    Clementson,   Judge. 

Proceedings  by  Annie  Oatway  for  the 
probate  of  the  will  of  Christian  Hawkln- 
Bon,  deceased.  From  a  Judgment  of  the 
circuit  court  affirming  an  order  of  the  coun- 
ty court  admitting  the  will  to  probate, 
Hawkln  C.  Hawklnson  and  others,  heirs  of 
the  deceased,  appeal.     Affirmed. 

Appeal  'from  probate  of  alleged  will  of 
Christian  Hawklnson,  dated  September  5, 
189C,  to  which  his  name  appears  In  the 
handwriting  of  the  scrivener,  Michael 
Doyle,  who  Is  also  the  first  subscribing  wit- 
ness. The  will  bears  a  full  attestation 
clause  certifying,  inter  alia,  the  signing 
by  Christian  Hawklnson.  Bis  name  as  sub- 
scribed to  the  will  is  Interrupted  by  a  cross 
and  the  words  "his  mark."  There  is  no  bill 
of  exceptions,  and  the  court  made  certain 
findings  of  fact,  which  in  the  main  are  mere 
recitation  of  the  evidence.  There  is  no  find- 
ing of  fact  as  to  whether  deceased  was  com- 
petent, as  to  whether  undue  Influence  was 
exerted  upon  him,  as  to  whether  he  knew 
the  contents  of  the  Instrument,  nor  as  to 
whether  he  in  fact  signed  the  same  by  mak- 
ing his  mark,  or  otherwise.  It  Is  found, 
boweTer,  that  he  died  May  6,  1907;  that 
his  widow  surrlTed  him  alMUt  six  months; 
tlHkt  Immediately  after  his  death  she  made 
the  usual  petition  for  letters  of  adminis- 
tration, alleging  Intestacy:  that  on  July 
2,  1907,  she,  together  with  one  of  the  daugh- 
ters, petitioned  for  the  probate  of  this  in- 
strument and  filed  it  in  county  court;  that 
Hawklnson  was  81  years  old  at  the  time 
of  his  death,  a  native  of  Norway,  came  to 
this  country  before  the  Civil  War,  could 
read  Norwegian,  but  could  not  write  It,  and 
could  neither  read  nor  write  English,  was 
a  prosperous  farmer  and  of  average  intel- 
ligence; that  the  subscribing  wltnessess 
both  died  before  testator;  that  their  sig- 
natures are  auQtentic;  and  that  the  whole 
document,  other  than  the  signature  of  the 
other  subscribing  witness,  Is  in  the  hand- 
writing of  Mlchad  Doyle,  the  first  sub- 
scribing witness,  who  was  a  man  of  good 
standing,  resided  In  the  same  village  with 
the  testator  for  many  years  before  the  date 
of  the  will,  and  was  or  had  been  a  Justice 
of  the  peace,  and  drew  conveyances  and 
wills.  As  conclusion  of  law  It  is  declared 
that  the  Instrument  Is  the  last  will  and 
testament  of  Chrlstiau  Hawklnson.  From 
Judgment  affirming  the  order  of  the  county 
court  admitting  the  will  to  probate,  cer- 
tain of  the  heirs  at  law  of  the  deceased 
appeal. 

Orton  &  Osborn  and  J.  H.  Clary,  for  ap- 
1»  Hants.    Carey  &  McDaniel,  for  req>ondent 

DODGE,  J.  (after  stating  the  facts  as 
above).  The  Judgment  is  prima  fade  er- 
roneous because  not  supported  by  the  find- 
ings.   Before  a  will  can  be  admitted  to  pro- 


bate, and  before  then  can  properly  be  aoy 
conclusion  of  law  that  an  instrument  "is 
the  last  will  and  testament"  of  any  one.  It 
Is  essential  that  the  court  must  be  convinced 
that  the  testator  signed  it  In  the  presence 
of  witnesses,  and  that  they  attested  wltb 
the  formalities  prescribed  by  law.  The  trial 
court  is  required  by  statute  to  make  written 
decision  declaring  bis  finding  on  this  sub- 
ject. Young  V.  Miner,  141  Wia  501,  124  N. 
W.  660.  Why  the  trial  court  should  have 
refrained  from  performing  this  duty,  or 
counsel  entering  the  Judgment  should  not 
have  at  least  requested  a  finding  on  this 
vital  question,  essential  to  the  record  va- 
lidity of  their  Judgment,  Is  not  apparent. 
Nevertheless,  however  erroneous  the  pro- 
cedure, we  may  refrain  from  reversing  a 
Judgment  based  thereon  if  it  is  clear  that 
Justice  has  been  done.  Brown  v.  Grlswold, 
100  Wis.  276,  85  N.  W.  363. 

The  concrete  question  is  whether,  upon 
proof  of  the  authenticity  of  the  signatures 
of  deceased  or  necessarily  absent  attesting 
witnesses,  there  is  a  legitimate  inference 
or  presumption  of  fact  that  those  acts  which 
they  purport  to  attest  did  occur.  Those 
acts  include  the  signing  or  acknowledgment 
by  the  testator  in  the  presence  of  the  wit- 
nesses, his  declaration  of  his  purpose,  his 
request  to  the  witnesses  to  attest,  and  their 
^Ignlng  for  that  purpose  in  his  presence  and 
in  presence  of  each  other.  It  is  undeniable 
that  an  affirmative  answer  to  this  question 
in  its  broadest  scope  has  been  repeatedly 
declared  in  words  at  least,  by  this  court, 
Meurer's  Will,  44  Wis.  392,  399,  28  Am. 
Rep.  591;  Lewis'  Will,  In  re.  51  Wis.  101. 
113,  7  N.  W.  829;  Allen  v.  Griffin,  69  Wis. 
529,  536.  33  N.  W.  21;  OHagan's  Will,  In 
re,  73  Wis.  78.  82,  40  N.  W.  649,  9  Am. 
St  Rep.  763 ;  GUlmor's  Will,  In  re,  117  Wis.. 
302,  94  N.  W.  32 ;  Hanley  v.  Kraftczyk,  119 
Wis.  352,  361,  96  N.  W.  820;  Arneson's 
Will,  In  re,  128  Wis.  112,  116,  107  N.  W.  21. 
However,  it  is  also  true,  as  appellant  urges, 
that  in  none  of  those  cases  was  the  effect 
of  such  evidence  to  prove  the  fact  of  sign- 
ing by  the  testator  necessarily  Involved, 
because  in  each  of  them  the  fact  was  either 
undisputed  or  otherwise  established.  As  a 
result  the  conclusiveness  of  -such  utterances 
is  perhaps  open  to  debate;  but  when  the 
court  of  last  resort  has  persistently  declared 
approval  of  a  rule  of  law.  It  should  not 
lightly  be  Ignored,  especially  when.  In  pres- 
ence of  conflicting  decisions  in  other  Juris- 
dictions, such  declaratlonB  amount  to  adop- 
tion of  the  views  of  those  courts  approving 
the  rule.  In  the  light  of  what  has  bem 
said,  are  we  Justified  in  departing  from  the 
rule  and  policy  of  the  past? 

Appellant  contends  that  our  cases  over- 
look the  fact  that  In  case  of  wills  their  valid- 
ity and  existence  depend  on  two  facts,  name- 
ly, execution  by  the  testator  and  attestation 
with  certain  formalities  by  witnesses.  He  in- 
sists that  proof  of  the  authenticity  of  tta* 
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witnesses'  signatures  justifies  no  Inference 
further  than  that  they  wrote  them  with  the 
proper  formalities.  In  other  words,  that 
they  merely  attested.  To  this  limitation  are 
cited  numerous  very  direct  decisions  by  the 
New  York  courts.  Such  cases,  however,  are 
all  predicated  on  statutes  of  that  state  to  the 
effect  that  if  subscribing  witnesses  are  dead 
the  will  may  be  established  on  proof  of  hand- 
writing of  the  testator  and  of  the  witnesses, 
and  under  such  circumstances  as  would  be 
sufficient  to  prove  the  will  on  the  trial  of  an 
action.  This  Is  held  to  require,  in  the  con- 
junctive, proof  of  authenticity  of  both  the 
testator's  and  the  witnesses'  signatures,  and 
thus  to  limit  the  inference  or  presumption  to 
the  regularity  of  other  acts.  Jackson  ex  dem. 
Hunt  V.  LuQuere,  5  Cow.  (N.  Y.)  221 ;  Jack- 
son V.  Vickory,  1  Wend.  (N.  Y.)  406,  19  Am. 
Dec.  522;  Jackson  v.  Le  Grange,  19  Johns. 
(N.  Y.)  386,  10  Am.  Dec.  23T :  Peck  v.  Gary, 
27  N.  Y.  9,  84  Am.  Dec.  220;  Burbank's  Will, 
In  re.  104  App.  Div.  312,  93  N.  Y.  Supp.  806, 
affirmed  185  N.  Y.  550,  77  N.  B.  1183.  The 
New  York  cases  seem  to  have  been  followed, 
without  noticing  the  statute.  In  Claflln's  Will, 
In  re,  73  Vt.  129,  50  Atl.  815,»87  Am.  St.  Rep. 
603,  where,  however,  there  was  no  decision 
that  the  testator's  signature  could  not  be  pre- 
sumed from  the  attestation.  Certain  other 
cases  cited  by  appellant  declare  a  presump- 
tion In  favor  of  due  execution  to  arise  uijon 
proof  of  authenticity  of  signatures  of  tes- 
tator and  witnesses,  but  do  not  expressly  neg- 
ative such  presumption  from  witnesses'  sig- 
natures alone.  Gould  v.  Chic.  Sem.,  180  111. 
282,  59  N.  E.  586;  More  v.  More,  211  111.  268, 
71  N.  E.  988;  Mead  v.  Trustees,  229  111.  526, 
82  N.  E.  371,  14  I*  R.  A.  (N.  S.)  255.  In  one 
case  not  cited  Is  declared  necessity  of  proof 
of  a  maker's  signature  In  addition.  It  seems 
to  be  merely  a  ruling  by  a  Justice  on  a  trial, 
and  not  a  decision  on  review  or  after  deliber- 
ate consideration.  Collins  v.  Nicols,  1  Har.  & 
J.  (Md.)  309.  The  decisions  in  New  York  are, 
by  reason  of  their  statute,  of  little  or  no 
weight  In  Wisconsin,  where  we  have  no  stat- 
ute to  modify  general  rules  of  evidence  in 
case  of  contested  wills;  section  3788,  St.  1898 
having  no  application.  Jones  v.  Roberts,  06 
Wis.  427,  432,  70  N.  W.  685.  71  N.  W.  883. 
We  have,  therefore,  to  consider  the  effect  of 
proof  of  authenticity  of  the  signature  of  an 
attesting  witness  In  case  his  presence  or 
memory  is  not  obtainable.  It  is  not  question- 
ed that  it  supports  prima  facie  an  Inference 
of  the  attestation  required  by  will  statutes. 
That  is  declared  In  cases  cited  by  appellant 
and  generally.  2  Wlgm.  Ev.  If  1505,  1511. 
Upon  the  question  of  the  further  fact  of 
execution  by  testator,  admissibility  and  effect 
are  controlled  by  the  mle  that  in  absence  of 
primary  evidence  the  best  evidence  obtain- 
able is  admissible  and  must  be  produced. 
The  ancient  rule  was  that,  when  an  instru- 
ment was  attested,  the  best  and  only  evidence 
was  that  of  the  attesting  witnesses.  When 
tbcy  were  gone,  after  first  donbting  If  the 


document  could  be  proved  at  all  (2  Wlgm. 
Ev.  {  1287),  it  was  concluded  that  their 
solemn  act  In  joining  by  attesting  contempo- 
raneously the  very  Instrument  was  admissible 
as  their  declaration  of  the  facts  therein  de- 
clared expressly  or  by  Implication,  under  a 
relaxation  of  the  anti-hearsay  rule  Indulged 
In  deference  to  necessity,  and  In  order  that 
duly  executed  Instruments  might  not  fre- 
quenOy  fall  of  proof.  2  Wlgm.  if  1306,  1503. 
1506,  1511;  Adam  v.  Kerr,  1  B.  &  P.  300; 
Losee  v.  Losee,  2  HUl  (N.  Y.)  609;  Greenough 
V.  Greenough,  11  Pa.  489,  51  Am.  Dec.  567; 
Clark  V.  Boyd,  2  Ohio,  56;  Kirk  v.  Carr,  54 
Pa.  283,  290;  Boyeus'  Will,  In  re,  23  Iowa, 
354,  357;  Murdock  v.  Hunter,  1  Brock.  133. 
Fed.  Cas.  No.  9,941;  Garrison  v.  Owens,  1 
Pin.  544.  This  view  Is  held  by  the  great  ma- 
jority of  courts  with  regard  to  all  documents 
bearing  attestation  whether  required  by  law 
or  not,  and  in  many  jurisdictions  the  view 
that  the  written  attestation  Is  the  best  evi- 
dence In  absence  of  the  witnesses  has  led 
logically  to  the  holding  that  no  other  evidence 
of  testator's  signature  Is  admissible  2  Wlgm. 
Ev.  S  1320.  Such  technical  exclusion  of  other 
evidence  of  the  authenticity  of  a  grantor's 
or  maker's  signature  has  not  been  general, 
and  several  courts  have  concluded  that  other 
proof  of  anthentlclty  Is  superior  to  the  hear- 
say declarations  of  witnesses  to  Instruments 
not  required  by  law  to  be  attested.  Taglasco 
V.  Mollnarl's  Heirs.  9  La.  512;  Chaffe  v. 
Cupp,  5  La.  Ann.  684;  Shiver  v.  Johnson,  2 
Brev.  (S.  C.)  397.  As  to  wills,  however,  the 
rule  seems  to  be  general,  except  for  the  de- 
cisions above  mentioned,  that  the  attesta- 
tion itself  Is  prima  fade  proof  of  all  facts 
essential  to  due  execution,  to  which  attest- 
ing witnesses  could  depose  If  present.  Includ- 
ing the  anthentlclty  of  testator's  signature, 
whether  autographic,  by  mark,  or  In  hand- 
writing of  another,  also  his  volition  in  sign- 
ing, and  his  mental  capacity  and  understand- 
ing of  his  act  Hays  v.  Harden,  6  Pa.  409, 
412;  Greenough  v.  Greenough,  supra;  Bark- 
er v.  McFerran,  26  Pa.  211;  McKee  v.  White. 
50  Pa.  854;  Leckey  v.  Cunningham,  56  Pa. 
370;  Snider  v.  Burks,  84  Ala.  53,  4  South. 
225 ;  Stevens  v.  Leonard,  154  Ind.  67,  76,  56 
N.  B.  27,  77  Am.  St.  Rep.  446;  Carpenter  v. 
Denoon,  29  Ohio  St.  379,  391 ;  More  v.  More. 
211  111.  268,  71  N.  E.  988;  Scott  v.  Hawk,  107 
Iowa,  723,  77  N.  W.  467,  70  Am.  St.  Rep.  228; 
Eliot  V.  Eliot,  10  Allen  (Mass.)  357;  Nlcker- 
son  V.  Buck,  12  Gush.  (Mass.)  332;  Farlelgb 
V.  Kelley,  28  Slont.  421,  72  Pac.  756;  Oarke 
v..  Dunnavant,  10  Leigh.  13;  Murdock  v. 
Hunter,  1  Brock.  135,  Fed.  Cas.  No.  9.941; 
Croft  V.  Pawlet,  2  Strange.  1109;  Wright  v. 
Tatbam.  1  A.  &  B.  8.  In  view  of  this  array 
of  authority  and  the  reasons  underlying  It, 
we  are  not  at  all  Inclined  to  change  the  at- 
titude of  this  court  so  long  and  so  persistent- 
ly declared,  even  though  such  declarations 
were  not  entirely  necessary  to  decision  of  the 
cases  wherein  uttered. 
An  objection  that  a  signature  by  mark  Is 
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not  within  the  general  rule,  but  Bhoold  be 
supported  by  further  proof,  Is  overruled  by 
many  of  the  cases  cited.  Under  the  reasons 
of  the  rule  as  stated  the  attestation  quite  as 
much  declares  that  the  testator  made  the 
mark  as  and  for  his  signature  as  that  he 
wrote  the  letters  spelling  his  name  when 
that  appears.  Indeed  some  courts  which 
would  require  further  proof  of  the  authentici- 
ty of  an  apparent  autograph  hold  it  unneces- 
sary for  a  mark,  which  has  no  individual 
characteristics,  because  of  the  impossibility 
of  authenticating  the  latter  by  any  but  an 
eyewitness.  Howard  v.  Snelllng,  32  Ga.  195 ; 
Shiver  v.  Johnson,  supra;  Tagiasco  v.  Moliu- 
arl's  Heirs,  supra;  Chafte  v.  Cupp,  supra. 
The  fact  urged  by  appellant  that  testator 
could  not  read  or  write  the  English  language, 
qualified  by  the  further  facts  that  he  had 
lived  In  this  country  30  years,  served  In  the 
Civil  War,  and  was  a  prosperous  farmer  of 
average  intelligence,  neither  prevents,  nor  in 
our  opinion  suffices  to  overcome,  the  inference 
that  he  executed  the  will  with  due  under- 
standing of  its  purport.  Will  of  Walter,  64 
Wis.  487,  25  N.  W.  538,  64  Am.  Rep.  640; 
Will  of  Ameson,  128  Wis.  112,  115,  107  N. 
W.  21. 

Our  conclusion  Is,  therefore,  that  from  the 
evidentiary  facts  found  by  the  trial  court 
arises  prima  facie  an  inference  in  favor  of 
the  ultimate  fact  that  the  deceased  executed 
the  will  as  required  by  law.  Such  inference, 
being  without  contradiction,  constitutes  a 
preponderance  of  evidence,  and  therefore  sup- 
ports the  Judgment. 

Judgment  a£9rmed. 


HBNDRICKSON  v.  WISCONSIN  CENT.  BY. 

CO. 
(Supreme  Court  of  Wisconsin.     May  24,  1910.) 

Bailboads    (8    282*)— Injuries    to   Pebsons 

WOBKING  About  Cabs. 

The  evidence  and  the  findings  of  the  jnry 
in  an  action  by  the  foreman  of  a  granite  com- 
pany against  a  lailroad  company  for  injury  to 
plaintiff,  through  the  negligence  of  defendant's 
servants,  while  plaintiff  was  assisting  defend- 
ant's conductor  in  repairing  the  brake  of  a  car 
which  was  being  placed  on  the  granite  com- 
pany's side  track,  held  to  show  that  plaintiff 
was  rightfully  at  the  place  of  accident,  and 
was  engaged  in  a  service  within  the  scope  of 
his  employment  and  duties,  in  which  his  master 
and  defendant  had  a  common  beneficial  interest, 
80  as  to  make  defendant  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  282.*] 

On  rehearing.    Affirmed. 

For  former  report,  see  122  N.  W,  758. 

Walter  D.  Corrlgan  (Glicksman,  Gold  & 
Corrlgan,  of  counsel),  for  appellant. 

Among  references  cited  on  the  part  of  the 
appellant  were:  Atlanta,  etc.,  Ry.  Co.  v. 
West,  121  Ga.  641,  49  8.  E.  711-712,  67  L.  R. 


A.  701,  104  Am.  St  Rep.  179;  RaUway  Co, 
v.  Bolton,  43  Ohio  St.  224,  1  N.  E.  333-335, 
54  Am.  Rep.  803;  Wright  v.  London,  etc.,. 
10  B.  Div.  252;  Bason  v.  Railway  Co.,  65 
Tex.  577,  57  Am.  Rep.  606;  Welch  v.  Maine, 
etc.,  86  Me.  552,  30  AU.  116,  117,  25  L.  R- 
A.  65S;  Louisville,  etc.,  t.  Ward,  98  Tenn. 
123,  38  S.  W.  727,  60  Am.  St.  Rep.  848;  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Flnnell's  Adm'r,  108 
Ky.  135,  55  8,  W.  902,  67  L.  R.  A.  266-267 ; 
Longa  V.  Stanley,  eta,  et  al.,  69  N.  J.  Law, 
31,  54  AU.  251;  Langan  t.  Tyler,  114  Fed. 
716,  51  C.  C  A.  603 ;  Wright  v.  RaUway  Co., 
L.  R.  1  Q.  B.*252;  Holmes  v.  Ball  way  Co.^ 
L.  R.  4  Exch.  254. 

John  C  Hart  and  B.  R.  Gogglns,  for  re- 
spondent 

Among  references  cited  on  the  part  of 
the  respondent  were:  Sloan  v.  Railway  Co., 
62  Iowa,  728,  16  N.  W.  331 ;  Pox  v.  Railway 
Co.,  86  Iowa,  368,  53  N.  W.  259,  17  L.  R.  A. 
2S9;  Georgia,  etc,  Ry.  Co.  v.  Propst  83 
Ala.  518,  3  South.  764;  CDonnell,  Adm'r  of 
Welch,  V.  Maine,  etc.,  Ry.  Co.,  86  Me.  552,  30 
AU.  116,  25  L.  B»  A.  658;  Mclntire  v.  Bolton, 
43  Ohio  St  224,  1  N.  E.  333 ;  aeveland,  etc., 
R.  Co.  T.  Marsh,  63  Ohio  St  236,  58  N.  E. 
821,  52  L.  R.  A.  142;  Kelly  v.  Tyra,  103 
Minn.  176,  114  N.  W.  750,  115  N.  W.  636,  17 
L.  R.  A.  (N.  S.)  334;  Meyer  v.  Kenyon-Roaing 
Mach.  Co.,  96  Minn.  829,  104  N.  W.  132; 
Eckert  v.  Great  N.  Ry.  Co.,  104  Minn.  435, 
116  N.  W.  1024;  McConnell  v.  Penn.  R.  Co., 
223  Pa.  442,  72  AU.  849 ;  Eason  v.  a  E.  & 
C.  Ry.  Co.,  65  Tex.  577,  57  Am.  Rep.  606; 
Railroad  Co.  v.  Ward,  98  Tenn.  123,  38  S.  W. 
727,  60  Am.  St.  Rep.  848;  Weatherford,  etc., 
Ry.  Co.  V.  Duncan,  88  Tex.  611,  32  S.  W. 
878;  Texas,  etc.,  R.  Co.  v.  McDonald  (Tex. 
Civ.  App.)  85  8.  W.  493;  Pickwick  v.  Mc- 
Caullff,  193  Mass.  70,  78  N.  E.  730;  Hart- 
ford V.  N.  T..  etc.,  R.  Co..  184  Mass.  365,  e» 
N.  E.  835,  836;  Magulre  v.  Fitchbnrg,  146 
Mass.  379,  15  N.  E.  904,  906;  Rink  v.  Lowry, 
38  Ind.  App.  132,  77  N.  B.  967,  969-970; 
Hudgens  v.  St  liouls,  etc.,  Co.,  139  Mo.  App. 
44,  119  S.  W.  522;  Dooley  v.  Mo.,  etc..  R. 
Co.  (Tex.  Civ.  App.)  110  8.  W.  136:  Mo., 
etc.,  R.  Co.  v.  Thomas  (Tex.  Olv.  App.)  lOT 
S.  W.  808;  CincinnaU,  etc.,  R.  Co.  t.  Rodee, 
31  Ky.  Law  Rep.  430,  102  a  W.  321;  C, 
etc.,  R.  Co.  V.  Petttt,  111  111.  App.  172;  B.  & 
O.  R.  Co.  V.  Cbarvat,  94  Md.  669,  61  Atl. 
413 ;  Toledo,  etc.,  R.  Co.  v.  Miller  (Ind.  App.) 
88  N.  E.  968 ;  Baltimore,  etc.,  R.  Co.  v.  Tren- 
nepohl  (Ind.  App.)  87  N.  E.  1059;  Louisrllle, 
etc.,  Co.  V.  Crow  (Ky.)  118  8.  W.  366;  Louls- 
vUle,  etc.,  Co.  v.  Hurst  (Ky.)  116  S.  W.  291 ; 
Smalley  v.  Rio  Grande,  etc.,  Co.,  84  Utah, 
423,  98  Pac.  311;  Shall  ▼.  Detroit  Ry.  Cb.. 
152  Mich.  463,  116  N.  W.  432;  Tinkle  t.  St. 
Louis,  etc.,  R.  Co.,  212  Mo.  446,  110  8.  W. 
1086;  Louisville,  etc.,  R.  Co.  t.  Farrla,  30 
Ky.  Law  Rep.  1193,  100  8.  W.  870;  Louis- 
ville, etc.,  R.  Co.  V.  Smith,  27  Ky.  Law  Rep. 
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257,  84  S.  W.  755;  Cent,  etc.,  B.  Co.  v.  Dnf- 
fey,  116  Ga.  346,  42  3.  E.  510;  Watson  t. 
Railway  Co.,  6G  Iowa,  164,  23  N.  W.  380; 
Liowensteln  t.  Mo.  Pac.  Ry.  Co.,  134  Mo.  App. 
2^  119  S.  W.  430;  Eaton  t.  N.  T.  Cent, 
etc.,  Co.,  195  N.  T.  267,  88  N.  B.  878;  Barry 
V.  Hannibal,  etc.,  R.  Co.,  98  Mo.  62,  11  S.  W. 
308,  14  Am.  St  Bep.  610;  Cblcago,  etc.,  R. 
Co.  V.  Prltchard,  168  Ind.  398,  79  N.  E.  508, 
81  N.  E.  78,  9  L.  R.  A.  (N.  S.)  857,  865; 
Klugherz  v.  Railway  Co.,  90  Minn.  17,  95 
N.  W.  586,  101  Am.  St  Rep.  384 ;  Rowley  v. 
Railroad  Co.,  135  Wis.  208,  218,  219,  115  N. 
W.  865 ;  III.  Cent  R.  Co.  v.  Hopkins,  200  IlL 
122,  65  N.  B.  656;  Elgin,  etc.,  Ry.  Co.  v. 
Thomas,  215  111.  158,  74  N.  Ei  109;  Hudson 
V.  Atlantic,  etc.,  R.  Co.,  142  N.  C.  198,  55  S. 
£3.  103;  Bain  v.  Northern  Pac.  R.  Co.,  120 
Wis.  412,  98  N.  W.  241;  Promer  v.  M.  L., 
etc.,  R.  Co.,  90  Wis.  215,  63  N.  W.  90,  48 
Am.  St  Rep.  905;  Tt.  Worth,  etc.,  Ry.  Co. 
V.  Eddleman  (Tex.  Civ.  App.)  114  S.  W.  425 ; 
litis  T.  C,  M.,  etc.,  Co.,  40  Minn.  273,  41  N. 
W.  1040. 

SIEBECKBR,  3.  The  propositions  urged 
by  the  appellant  on  this  rehearing  are  that 
by  the  decision  of  this  court  its  liability  to 
plaintiff  is  placed  upon  the  relation  existing 
between  it  and  the  plaintiff  as  an  employe 
of  the  granite  company,  while  he  was  en- 
gaged in  a  service  which  furthered  the  com- 
mon Interest  of  the  defendant  and  his  em- 
ployer; that  the  Issues  as  to  this  liability 
were  not  litigated  or  determined  at  the  trial 
before  the  lower  court ;  and,  if  judgment  can 
be  awarded  on  the  existing  state  of  the  rec- 
ord, it  should  be  in  appellant's  favor. 

There  is  no  controversy  but  that  the  rule 
of  liability  which  was  applied  to  the  case  in 
the  decision  of  this  court  is  well  established 
by  the  adjudications.  The  contention  is  that 
the  question  of  defendant's  liability  under 
this  rule  of  law  was  not  litigated  at  the 
trial,  and  that,  upon  the  facts  found  by  the 
jury  and  the  undisputed  evidence  in  the  rec- 
ord, no  case  was  established  which  entitled 
plaintiff  to  recover  as  this  court  decided. 
These  subjects  have  been  ably  argued  by 
counsel  for  the  respective  parties,  and  their 
collection  of  the  adjudications  in  elucidation 
of  them  will  be  preserved  in  the  published 
report  of  the  case  for  future  aid  and  refer- 
ence. 

The  decision  of  the  case  rested  on  the 
ground  that  plaintiff  at  the  time  of  injury 
was  performing  a  service  within  the  scope 
of  his  employment  and  duties,  and  that  it 
furthered  the  common  interest  of  bis  master 
and  the  railroad  company.  It  is  earnestly 
argued  that  this  conclusion  is  erroneous,  be- 
cause there  is  no  finding  by  the  jury  that 
plaintiff  was  performing  an  act  which  fur- 
thered the  common  interest  of  the  defendant 
and  the  granite  company,  and  that  the  un- 
disputed evidence  will  not  permit  of  such  an 
Inference.  It  is  claimed  that  the  evidence 
t«aidB  to  show  that  plaintiff's  duties  in  no 


way  required  him  to  be  near  the  cars  which 
were  being  switched,  or  to  assist  in  spotting 
and  anchoring  them  on  the  granite  company's 
switch  track.  The  facts  relied  on  for  this 
contention  were  brought  to  our  attention 
at  the  former  argument  and  re-examlnation 
of  them  convinces  us  that  our  conclusions  re- 
specting plaintiff's  duty  to  attend  the  recep- 
tion of  empty  cars  and  see  that  they  were 
properly  placed  and  anchored  on  the  switch 
track  preparatory  to  loading  by  the  granite 
company's  employes  are  correct  and  that 
plaintiff  was  rightfully  at  and  about  the 
place  and  track  when  this  switching  was  be- 
ing don&  It  is  manifest  that  the  cars  were 
to  be  so  anchored  and  placed  at  the  time  they 
were  switched  onto  the  side  track  as  to 
facilitate  the  business  of  the  granite  com- 
pany, and  that  the  plaintiff  was  delegated  to 
see  that  this  purpose  and  object  was  accom- 
plished. In  the  course  of  the  performance  of 
this  duty,  he  would  go  near  the  track  so  as 
to  be  on  the  ground  at  the  time  of  switching, 
and  would  participate  in  the  operation  of 
anchoring  the  cars  by  directing  and  placing 
the  cars  on  the  track  where  they  could  be 
most  conveniently  and  expeditiously  prepared 
and  handled  for  loading.  On  the  occasion  in 
question,  it  appears  that  he  attempted  to 
block  the  rear  car  at  the  proper  place  of  an- 
chorage, when  he  discovered  that  it  had 
started  to  run  toward  the  tunnel.  These 
facts,  and  the  accompanying  circumstances 
of  the  conduct  of  this  business  by  the  de- 
fendant and  the  granite  company,  make  it 
clear  that  plaintiff  was  performing  duties  In 
the  line  and  scope  of  his  employment  as  a 
servant  of  the  granite  company,  and  that  he 
and  the  railroad  company's  employes  were 
mutually  engaged  In  anchoring  the  empty 
cars  on  the  side  track.  In  view  of  these 
facts  and  circumstances,  and  the  situation  in 
which  the  plaintiff  was  placed  while  so  en- 
gaged with  defendant's  servants  in  accom- 
plishing this  purpose,  we  discover  no  room  to 
question  but  that  the  service  so  rendered  by 
them  was  mutually  beneficial,  both  to  the 
railway  company  and  to  the^  granite  com- 
pany. 

It  is  vigorously  contended  that  the  plain- 
tiff's participation  In  the  work  of  repair  of 
the  brake  shows  as  a  matter  of  law  that  what 
he  did  was  wholly  outside  of  his  master's 
business,  and  that  he  at  the  time  Btei^>ed 
out  of  his  employment  and  that  he  was  a 
trespasser,  Intermeddler,  or  mere  volunteer  in 
going  onto  the  track  in  the  rear  of  the  car 
to  participate  in  adjusting  the  brake.  The 
argument  is  that  the  repair  of  this  brake  was 
an  act  peculiarly  within  the  exclusive  duty  of 
the  defendant's  employ^  and  wholly  foreign 
to  plalntifTs  duties;  that  it  was  wholly  un- 
necessary to  make  such  repair  to  enable  the 
defendant  to  spot  and  anchor  the  car;  and 
that  neither  the  granite  company's  nor  the 
defendant's  business  required  this  service  to 
be  done  at  this  time  and  place.  We  perceive 
nothing  in  the  nature  of  this  repair  to  sup- 
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port  the  claim  that  It  was  peculiarly  within 
the  duties  of  the  servants  of  the  railway 
company.  It  was  a  simple  defect,  of  an  or- 
dinary nature,  which  any  person  engaged  In 
anchoring  these  cars  might  readily  under- 
take to  remedy.  The  claim  that  It  was 
wholly  outside  of  the  scope  of  plalntllTs 
employment.  In  view  of  his  relation  to  the 
business  that  was  being  conducted  by  the 
railway  company  for  the  granite  company,  Is, 
in  our  opinion,  not  well  sustained.  We  have 
adverted  to  plalntlirs  duties  In  acting  for 
the  granite  company  in  the  conduct  of  this 
particular  business.  It  is  evident  from  the 
facts  shown  that  an  eflBclent  brake  was  an 
Important  essential  for  spotting  and  anchor- 
ing the  cars  by  the  railroad  company.  It 
also  appears  that  It  was  an  important  and 
serviceable  device  for  handling  the  cars  so 
as  to  have  them  spotted  and  anchored  where 
the  granite  company  wished  to  have  them 
placed  for  loading  and  putting  its  product 
in  transit  for  the  market.  These  various 
uses  of  the  brake  made  it  mutually  and  bene- 
ficially serviceable  to  both  companies  for 
their  immediate  and  future  purposes.  In 
the  light  of  this  situation,  its  immediate  re- 
pair was  most  natural  and  appropriate,  and 
the  fact  that  the  railroad  company  could  there- 
after have  repaired  it  does  not  militate 
against  plaintiff  for  participating  in  making 
the  repair,  or  tend  to  show  that  he  was  a 
meddlesome  participant  in  this  attempt  to 
provide  an  efficient  brake.  The  conduct  of 
the  defendant's  conductor  and  plaintiff  in 
dealing  with  the  situation  thus  presented  to 


them  in  the  course  of  their  employment  ac- 
cords with  a  reasonable  compliance  with 
their  duties,  and  tended  to  further  the  im- 
mediate purposes  of  the  objects  of  the  serv- 
ice they  were  charged  to  perform,  and  estab- 
lishes the  fact  that  the  plaintiff  was  right- 
fully there  to  help  fix  the  brake. 

The  evidence  respecting  the  service  that 
was  being  performed  and  the  consequent  re- 
lation it  bore  to  plaintiff  is  not  in  dispute, 
except  as  to  whether  or  not  he  stepped  upon 
the  track  at  the  request  of  Conductor  Dixon, 
and  undertook  to  assist  In  the  r^alr  of  the 
brake  at  the  place  of  accident.  This  specific 
issue  of  fact  is  covered  by  the  fourth  question 
in  the  special  verdict,  and  is  answered  in 
the  affirmative.  It  therefore  follows  that 
the  record  aa  to  these  facts  Is  complete  and 
sufficient,  and  no  further  trial  of  them  is 
necessary. 

The  controversies  between  the  parties  re- 
specting the  defendant's  negligence,  its  proxi- 
mate cause  of  the  accident,  and  plaintiff's 
contributory  negligence  are  not  open  to  In- 
quiry on  this  rehearing.  The  record,  there- 
fore, presents  a  determination  of  all  the 
Issues  raised  by  the  pleadings  and  the  evi- 
dence essential  to  plaintiff's  cause  of  action. 
From  the  facts  established,  it  is  considered 
that  the  plaintiff  was  rightfully  at  the  place 
of  accident  and  engaged  In  a  service  In  which 
his  master  and  the  railway  company  had  a 
common  beneficial  Interest,  and  hence  that  he 
is  entitled  to  recover  his  damages,  and  the 
Judgment  must  stand. 

Judgment  affirmed. 
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8TATB  T.  JUNKINS. 
(Supreme  Court  of  Iowa.    June  10,  1910.) 

1.  Homicide    (|    354*)— RE»oN8iBiuTr    yes 
C^RUii— Mkntai.  asd  Moral  Gapaoit7— Et- 

IDEIVCB. 

Bvidence  held  not  to  show  aoch  defective 
mental  and  moral  capacity  of  one  convicted  of 
murder  as  to  justify  a  mitigation  of  the  death 
Iienalty  imposed. 

[Bid.  Note.— For  other  caaea,  aee  Homicide, 
Dec.  Dig.  t  86«.*] 

2.  CBnaNAL    liAW    (§    1171*)— Appeal— Mis- 

C0ITDT70T  or  PbOSBCUTOK- ABOtrXENT. 

The  argrument  of  the  prosecutor  that  the 
death  penalty  ought  to  be  inflicted,  because,  in 
the  event  of  life  imprisonment,  there  was  a  pos- 
sibility that  accused  might  in  time  be  pardoned 
or  panned,  while  improper,  is  not  ground  for 
leversal,  where  under  the  record  there  is  no 
reasonable  probability  that  the  verdict  of  con- 
viction would  have  been  otherwise,  had  ac- 
CDsed'e  objection  to  the  argument  been  sus- 
tained. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  3120,  3127;  De&  Dig.  i 
1171.*] 

Appeal  from  District  Court,  Appanoose 
County ;  M.  A.  Roberts,  Jndge. 

The  defendant  appeals  from  a  conviction 
of  murder  in  the  first  degree.  So  far  as  la 
necessary  for  an  understanding  of  the  case, 
the  facts  are  stated  in  the  opinion.    Affirmed. 

Joseph  O.  Mitctadl,  Francis  M.  Hunter, 
John  R.  Price,  and  Clarence  Baker,  for  appel- 
lant. H.  W.  Byers,  Atty.  Gen.,  and  Chas.  W. 
Lyon,  Asst  Atty.  Gen.,  for  tbe  State. 

WEAVER,  J.  In  the  early  evening  of 
February  6,  1909,  Clara  Rosen,  a  reputablr 
young  lady  residing  in  the  dty  of  Ottumwo, 
left  ber  borne  to  call  upon  her  sister,  Mrs. 
Nelson,  who  lived  a  few  blocks  distant.  Not 
arriving  there,  ber  friends  became  alarmed 
and  entered  upon  a  search,  which  resulted 
after  a  few  hours  in  the  discovery  of  ber 
dead  body  not  far  from  the  Nelson  home,  in 
an  old  cellar  or  excavation  upon  a  vacant  lot 
f  rtMn  which  a  building  had  at  some  time  been 
removed.  Some  brush  bad  been  thrown  over 
the  body,  but  it  was  not  effectually  concealed. 
That  she  had  met  a  violent  death  was  clearly 
apparent  The  young  woman's  skull  had  been 
crushed,  and  there  were  indications  that  the 
fatal  blow  had  been  delivered  with  a  heavy 
stone  found  in  that  vicinity.  Her  clothes 
were  torn  and  when  found  her  limbs  were  ex- 
posed. Whether  the  attack  upon  her  had 
been  made  for  the  purpose  of  sexual  crime 
is  a  matter  of  perhaps  not  conclusive  Infer- 
ence, and  for  the  purposes  of  the  case,  we 
may  concede  the  contention  of  appellant's 
counsel  that  this  aggravation  of  the  offense 
Is  not  clearly  established.  It  Is  dear,  how- 
ever, that  tibe  assailant  robbed  the  body  of  his 
victim  ot  a  diamond  ring,  bracelet,  beads, 
purse,  and  other  articles  of  more  or  less  val- 
ue. Circumstances  which  we  need  not  pause 
to  relate  caused  the  appellant  herein  to  be 


suspected  of  the  crime,  and  be  was  later  ar- 
rested and  charged  therewith.  While  in  jail 
he  signed  a  written  confession  of  the  robbery 
and  murder.  In  talking  with  some  of  the  wit- 
nesses, be  claimed  to  have  had  a  confederate 
who  assisted  in  the  commission  of  the  crime. 
An  indictment  having  been  returned,  counsel 
were  assigned  for  the  defense,  and  upon  their 
application,  the  venue  was  dianged  to  Appa- 
noose county  where  trial  was  bad,  resulting 
in  a  verdict  of  murder  in  the  first  degree  and 
assessing  the  death  penalty.  Judgment  was 
entered  accordingly. 

In  submitting  the  appeal  therefrom  to  this 
court,  counsel  concede  the  guilt  of  the  accus- 
ed and  admit  that  his  conviction  of  the  crime 
is  sustained  by  the  overwhelming  weight  of 
the  testimony.  Their  plea  for  Interference 
by  this  court  is  confined  to  the  punishment 
assessed  by  the  jury  which  we  are  asked  to 
reduce,  or  change  to  Imprisonment  for  life. 
The  argument,  presented  with  great  earnest- 
ness and  force,  is  that  the  appellant  has  been 
shown  to  be  a  degenerate  whose  defective 
mental  and  moral  nature  renders  him  no 
more  responsible  for  manlfestaticmB  of  crim- 
inal violence,  than  Is  a  member  of  the  brute 
creation  having  neither  reason  nor  capacity 
to  understand  the  moral  quality  of  its  act 
To  take  the  life  of  such  a  person  In  vindi- 
cation of  law  and  order  is  said  to  be  an  idle 
act,  for  It  cannot  operate  as  a  deterrent  to 
others  of  his  class,  for  such  as  be  are  the 
blind  slaves  of  their  abnormal  passions  and 
criminal  tendencies,  and  when  these  are 
aroused  to  activity  the  possibility  of  punish- 
ment, however  t severe  or  drastic,  will  not 
serve  to  turn  them  from  their  evil  purpose. 
If  a  man  who  has  led  an  honorable  and  law- 
abiding  life  becomes  Insane,  and  under  the 
Infiuence  of  a  diseased  mind,  commits  an 
atrocious  murder,  the  law  does  not  demand 
his  life  In  punishment  but  contents  itself 
with  putting  him  in  confinement,  by  which  to 
restrain  him  from  other  acts  of  violence.  "If, 
then,"  say  counsel,  "the  law  Interposes  the 
shield  of  its  protection  to  save  the  life  of  a 
once  normal  person  who  has  become  Insane, 
why  should  we  not  be  equally  reluctant  to 
pronounce  the  death  penalty  upon  one,  who, 
by  reason  of  a  defective  organization,  mould- 
ed by  pre-natal  limitations  and  conditions, 
and  developed  in  vicious  environments  for 
which  he  is  not  responsible,  is  also  incapable 
of  appreciating  moral  or  social  obligations?" 
Counsel  here  touch  upon  a  question  which  is 
having  the '  increasing  attention  of  students 
of  criminology  and  kindred  topics,  and  it  may 
be  true,  as  many  learned  investigators  think, 
that  the  methods  which  now  prevail  of  pro- 
tecting society  against  its  defective  and  crim- 
inal classes  are  so  unsdentiflc  in  conception 
and  so  Ineffective  in  practice  that  a  dvlllzed 
people  should  discard  them  for  other  and 
saner  schemes  of  retributive  and  preventive 
justice.    But,  as  we  have  already  suggested, 
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the  reform  niTiBt  come,  If  at  all,  through  the 
lawmaking  imwer,  and  nntll  then  the  coarts 
muBt  administer  the  law  as  it  la  written. 
So  long  aa  the  death  penalty  la  retained  for 
any  otfenae,  the  pcoTlslon  of  our  statute 
which  confides  to  the  jury,  and  the  Jury 
alone,  the  option  of  assessing  It  constitutes  a 
reasonably  effective  safeguard  against  its  In- 
discriminate application.  It  is  the  chief 
virtue  and  value  of  our  Jury  system  that 
Jurors  are  prone  to  look  upon  matters  sub- 
mitted to  their  consideration  in  the  light  of 
the  experience  and  observation  of  the  average 
man,  and  make  reasonable  allowance  for  hu- 
man foibles  and  fralltiee,  and,  generally 
speaking,  it  may  be  taken  for  granted  that 
the  extreme  penalty  will  not  be  pronounci>d 
except  in  the  most  marked  and  flagrant  cases. 
True,  there  may  be  times  of  great  popular 
excitement  when  the  all-prevadlng  atmos- 
phere of  prejudice  and  passion  penetrates 
the  inmost  chambers  of  the  temple  of  Justice, 
rendering  a  fair  trial  difBcult  if  not  impos- 
sible. Ordinarily,  however,  it  is  within  the 
power  of  the  court,  by  granting  change  of 
venne  or  by  temporary  postponement,  to  in- 
sure a  trial  in  which  the  issues  will  be  fairly 
considered  upon  their  merits. 

In  the  case  at  bar  the  defendant  was  given 
a  change  of  venue  to  another  county.  Nearly 
four  months  Intervened  before  he  was  brought 
to  trial.  He  was  defended  by  distinguished, 
able,  and  experienced  lawyers  who  have  serv- 
ed him  with  unselfish  zeal,  and  while  not 
stultifying  themselves  by  denying  his  guilt 
or  asking  for  hia  acquittal,  have  presented 
every  mitigating  fact  and  circumstance  In  its 
most  persuasive  and  forcible  aspect  There 
is  nothing  to  Indicate  that  the  trial  was  had 
under  pressure  Imposed  by  outside  Influences, 
and  we  are  bound  to  believe  that  the  12 
Jurors  to  whom  the  appellant's  fate  was  com- 
mitted reached  the  consdentious  conclusion 
that,  however  defective  he  may  be  in  the  at- 
tributes which  make  np  a  normal  human  be- 
ing, he  is  not  so  lacking  in  capacity  to  dis- 
tinguish between  right  and  wrong,  or  in  pow- 
er to  resist  the  pleadings  of  criminal  impulse 
as  to  Justify  a  mitigation  of  the  punishment 
which  would  Justly  be  imposed  upon  him, 
were  be  the  equal  of  the  average  man  in  re- 
spect to  those  qualities.  Assuming  the  cor- 
rectness of  this  conclusion,  it  must  be  said 
that  If  punishment  by  death  may  ever  be 
Justified,  no  more  flagrant  case  calling  for 
Its  Infliction  was  ever  tried  than  Is  presented 
by  the  record  before  us.  We  have  not  gone, 
nor  shall  we  In  this  opinion,  go  minutely  in- 
to the  horrifying  details  of  the  appellant's 
offense.  It  Is  enough  to  say  that  in  all  the 
history  of  crime  none  more  Inexcusable  was 
ever  committed.  It  was  murder,  brutal, 
cruel,  hideous,  and  cowardly  In  the  extreme, 
and  assuming  the  appellant's  moral  and  legal 
responsibility,  the  assessment  of  anything 
less  than  the  highest  punishment  provided  by 
law,  would  be  a  startling  failure  of  Justice. 

Nor  does  the  evidence  make  such  a  show- 


ing of  appellant's  defective  mental  and  moral 
capacity  as  to  permit  this  court  to  Interfere 
with  the  verdict.  He  had  received  some  de- 
gree of  education  and  was  able  to  read  and 
write.  He  appears  to  have  known  how  to 
perform  acceptable  manual  labor  when  dis- 
posed to  do  it  While  a  slave  to  drink  and 
drugs,  his  faculties  were  not  so  obscured  on 
the  evening  of  his  awful  crime  but  that  he 
remembered  and  related  the  circumstances 
attending  it,  and  the  disposition  made  by 
him  of  the  booty  taken  from  the  body  of  bis 
victim.  It  may  be,  as  counsel  suggest  that 
he  is  the  natnral  and  inevitable  product  of 
"Smoky  Bow"  and  the  slums  of  the  dty,  and 
that  in  a  certain  Just  sense  the  ultimate 
responsibility  for  turning  out  such  as  he  to 
prey  upon  the  Innocent  and  helpless  rests  up- 
on society  or  the  state  which  permits,  if  not 
legalizes,  the  conditions  which  alone  make 
such  criminals  possible,  but  the  develop- 
ment of  the  ideal  state  in  which  crime  shall 
be  banished  or  destroyed  by  eliminating  the 
causes  which  produce  It  is  yet  beyond  our 
reach.  As  now  constituted,  the  law  ordinari- 
ly observes  only  the  overt  criminal  act  of  the 
rational  individual  and  punishes  it  without 
attempting  to  trace  the  criminal  impulse  or 
inclination  to  its  origin.  People  are  bom 
and  reared  under  circumstances  varying  from 
wealth,  comfort,  and  wholesome  examples 
and  influences  on  the  one  hand,  to  poverty, 
misery,  and  surroundings  of  the  most  un- 
favorable and  corrupting  character  on  the 
other,  but  aU  are  made  subject  to  the  same 
law,  and  eadi  must  render  to  It  the  same 
measure  of  obedience.  This  is  so  because 
such  are  our  human  limitations  that  a  finer 
discrimination  and  a  Juster  apportionment 
of  responsibility  is  apparently  impossible, 
until  we  have  reached  a  higher  plane  of  civil- 
ization than  has  yet  been  achieved.  The  ap- 
pellant has  been  fairly  tried  under  the  law 
as  It  exists,  and  we  find  nothing  in  the  gen- 
eral merits  of  the  case  as  disclosed  by  the 
record  which  authorizes  us  to  disturb  the 
verdict  or  Judgment 

While  several  errors  are  assigned,  the  only 
one  argued  other  than  as  pertains  to  the 
measure  of  punishment  haa  reference  to  the 
alleged  misconduct  of  the  prosecuting  attor- 
ney In  argument  to  the  Jury.  The  language 
objected  to  was  in  ^ect  that  the  death  pen- 
alty ought  to  be  Inflicted  because  In  the  event 
of  life  Imprlsonmmt  there  was  a  possibility 
that  appellant  might  In  time  be  pardoned  or 
paroled.  The  argument  was  one  which 
would  better  have  been  omitted,  and  we  can 
conceive  of  circumstances  under  whldi,  es- 
pecially where  the  case  InvolveB  other  doubt- 
ful features,  we  would  be  disposed  to  hold  it 
prejudicial  error  for  the  trial  court  to  i>enttit 
It,  but  we  are  united  in  the  view  that  under 
the  record  here  presented  there  Is  no  reason- 
able probability  that  the  verdict  would  have 
been  otherwise,  had  the  app^ant's  objec- 
tion to  the  argument  been  sustained 

No  ground  has  been  shown  for  reversal. 
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or  for  any  mitigation  or  dtange  io  fhe  sen- 
tence imposed  npon  the  defendant,  and  the 
Judgment  of  the  district  court  is  therefore 
affirmed. 


STATH  V.  WATKIN8. 
(Supreme  Oonrt  of  Iowa.    June  9,  1910.) 

1.  Cbixinal    Law    (I    1158*)— AppiaI/— Ki;- 

VIBW — QtTKSnONS  OF  FaCT — COICPETEROY  OF 
WiTOESB. 

In  a  pioseention  for  murder,  where  the 
testimony  oitectly  conflicted  as  to  whether  a 
witness  had  been  married  to  defendant,  the 
overmling  of  an  objection  to  her  competency  as 
a  witness  will  not  be  held  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  8062;   Dec.  Dig.  |  1168.*] 

2.  Cbiminax  Law  (S  1137*)— AppkaI/— Rbvusw 
— Ebtoffel  to  Ai.i:.eoe  Ebkob. 

The  defendant  in  a  murder  case  cannot 
complain  of  an  instruction,  given  at  bis  lequest, 
that  if  the  Jory  find  that  the  witness  is  the  wife 
of  defendant  no  consideration  can  be  ^iven  her 
testimony,  bat  if  she  was  not  his  wife  it  should 
be  given  such  weight  as  it  was  entitled  to. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  309;   Dec.  Dig.  i  1137.*] 

8.  HoiaciDE  (i  276*)— Tkiai^-Question  itob 

JxntT— Sblf*I>kfen8b. 

In  a  prosecution  for  murder,  evidence  lield 
to  present  the  issue  of  self-defense  for  the  jui?. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  t  276.*] 

4.  CBnciNAi,   Law    (f    823*)— Instbuctiokb— 
Pbovocation— Ebbob  Cubed  bt  Otheb  In- 

STBTTCnON. 

In  a  prosecution  for  murder,  an  instruc- 
tion that  to  constitute  the  great  and  present 
provocation  which  would  render  the  homicide 
manslaughter  instead  of  murder,  there  must  be 
something  extraordinary  was  not  erroneous, 
where  the  court  instructied  that  the  provocation 
must  be  sufficient  to  excite  passion  in  a  rear 
sonable  person. 

iBd.  Note. — For  other  cases,  see  Criminal 
Law,  Dec;  Dig.  i  823.*] 

6.  HoinoiDx  a  43*)— Manslaughter- Pboto- 

OATION. 

yrheie  defendant  in  a  murder  case  had 
previously  armed  himself  with  a  deadly  weapon 
for  the  encounter,  the  provocation  must  have 
heea  great  to  render  the  killing  manslaughter 
instead  of  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  67 ;   Dec.  Dig.  i  43.*] 

&    HoiaciDE  (I  43*)— Makslauqhteb— Pbov- 

OOATION. 

The  provocation  necessary  to  render  a 
homldde  manslaughter  instead  of  murder  must 
be  reasonable ;  that  is,  such  provocation  as  had 
•  natural  tendency  to  produce  a  state  of  mind 
in  an  ordinary  man  of  average  disposition  in 
which  reason  is  so  disturbed  hy  passion  that 
the  person  is  likely  to  act  rashly,  without  due 
deliberation,  and  from  passion  rather  than  judg- 
ment. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  07;  Dec  Dig.  f  43.*] 

Appeal  from  District  Court,  Polk  County ; 
Jeaae  A.  Miller,  Judge. 

The  defendant  was  convicted  of  murder  In 
the  flrat  degree^  and  appeals.    Affirmed. 


J.  B.  Rualh  and  S.  Joe  Brown,  for  appel- 
lant H.  W.  Byera,  Atty.  Oen.,  and  Charles 
W.  Lyon,  Asst  Atty.  Gen.,  for  the  Stata 

LADD,  J.  The  accused  killed  John  Weav- 
er, who  had  been  a  boarder  at  his  house,  Au- 
gust 10,  1909.  The  deceased  bad  been  mar- 
ried to  Mary  Sanders  in  the  forenoon  of  that 
day.  She  had  lived  wldi  defendant  eight 
years,  but  tiad  left  him  two  days  prior  to 
her  marriage  to  Weaver.  She  denied  ever 
having  been  married  to  defendant,  but  the 
latter  testified  that  she  had  been  bis  wife 
during  the  time  they  had  lived  together.  Ob- 
jection to  the  woman's  competency  as  a  wit- 
ness because  wife  of  the  defendant  was  over- 
mled.  As  the  witnesses  were  before  the  trial 
cotn-t,  we  cannot  say  it  erred  in  crediting 
the  woman's  testimony  instead  of  the  man's. 
It  instructed  the  jury  that  if  they  found 
from  a  preponderance  of  the  evidence  that 
she  was  the  wife  of  defendant,  no  consider- 
ation should  be  given  her  testimony,  but  if 
she  was  not  his  wffe^  then  It  should  be  given 
such  weight  as  it  was  entitled  to  receive. 
The  defeidant  requested  that  the  jury  be  so 
instructed  and  therefore  be  cannot  be  heard 
to  complain.  See  State  v.  Rocker,  130  Iowa, 
239,  106  N.  W.  646;  Com.  v.  Mudgett,  174 
Pa.  211,  34  AU.  588. 

2.  The  woman  testified  that  deceased  was 
unarmed  and  had  made  no  attack  on  defend- 
ant, as  did  Mrs.  Stark,  at  whose  house  the 
shooting  occurred.  Their  testimony  was  cor- 
roborated by  that  of  McCray.  According  to 
defendant's  story,  after  an  interchange  of 
words  concerning  their  respective  rights  to 
the  woman,  deceased  pulled  a  revolver,  a 
scuffle  ensued  when  defendant  got  hold  of 
it,  pulled  the  trigger,  and  all  was  over. 
Plainly  enough,  the  issue  of  self-defense  was 
for  the  jury.  Moreover,  the  evidence  was 
such  that  the  jury  might  have  found  that 
Mary  Sanders  was  not  defendant's  wife,  that 
he  had  been  aware  for  some  time  previous 
of  ber  intimacy  with  Weaver,  and  that  he 
had  armed  himself  with  a  loaded  revolver 
for  the  purpose  of  killing  bis  rival,  and, 
therefore,  that  the  provocation  was  not  sudi 
as  to  reduce  the  offense  to  that  of  man- 
slaughter. 

3.  In  defining  the  provocation  which  would 
render  homicide  manslaughter  Instead  of 
murder,  the  court  said  In  the  course  of  an  In- 
stmction  that,  "to  constitute  the  great  and 
present  provocation,  it  must  be  something  ex- 
traordinary in  its  nature."  Appellant  criti- 
cizes the  use  of  the  word  "extraordinary,"  but 
in  the  connection  found  and  followed  by  the 
sentence  Indicating  precisely  what  was  in- 
tended, it  could  not  have  been  prejudicial, 
especially  In  view  of  the  next  Instruction  di- 
recting that  the  provocation  must  be  snffl-, 
dent  to  exclte>  passion  In  a  reasonable  per-' 
son.  It  facts  were  as  related  by  dtfendant, 
the  killing  was  In  self-defense  and  not  owing 
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toother  provocation  than  theaasaolt  on  him. 
If,  as  rdated  by  other  wltnesaes,  he  had  pre- 
vlooBly  armed  himself  with  a  deadly  weapon 
for  the  encounter,  then  'the  provocation  must 
have  been  great  to  render  the  killing  man- 
slaughter Instead  of  murder.  State  v.  Vance, 
17  Iowa,  188;  State  y.  Hoc^ett,  70  Iowa, 
442,  30  N.  W.  742.  It  must  have  been  rea- 
sonaUe,  as  contended  by  appellant;  that  Is, 
such  provocation  as  had  a  natural  tendoocy 
to  produce  a  state  of  mind  In  an  ordinary 
man  of  average  dl^oaltlon.  In  which  reason 
is  BO  disturbed  or  obscured  by  passion  that 
the  person  la  likely  to  act  rashly,  without 
due  deliberation,  and  from  passion  rather 
than  judgment  In  other  words,  In  deter- 
mining whether  provocation  ia  reasonable  or 
sufficient,  ordinary  human  nature,  the  affer- 
age  of  men  of  fair,  average  mind  and  dispo- 
sition is  the  standard,  and  the  provocation 
must  be  such  as  is  likely,  or  has  a  natural 
tendency,  to  produce  such  a  degree  of  excite- 
ment or  disturbance  In  the  mind  of  such  men 
as  that  reason  is  dethnmed  by  passion,  and 
the  act  Is  the  product  of  the  latter  rather 
than  Judgment  Maher  v.  People,  10  Mich. 
212,  81  Am.  Dec.  781;  State  v.  Fergas<«i,  2 
HIU  (a  C.)  619,  27  Am.  Dea  412. 

Manifestly,  no  precise  line  can  be  drawn 
by  which  to  distinguish  between  provocations 
which  will  and  will  not  mitigate  the  offense 
from  murder  to  manslaughter.  But  ss  said 
in  Clark  &  Marshall  on  the  Law  of  Crimes, 
355:  "Reasonableness  is  the  test  The  law 
contemplates  the  case  of  a  reasonable  man — 
an  (^dlnary  reasonable  man — and  requires 
that  the  provocation  shall  be  such  as  might 
naturally  Induce  such  a  man,  In  the  anger 
of  the  moment,  to  commit  the  deed.  The 
rule  is  that  reason  should  at  the  time  of  the 
act  be  disturbed  by  passion  to  an  extent 
which  might  render  ordinary  men,  of  fair, 
average  dl^Msltlon,  liable  to  act  rashly  and 
without  reflection,  and  from  passion  rather 
than  judgment"  Manifestly  the  provocation 
calculated  to  lead  to  this  result  must  be 
something  more  than  ordinary.  It  must  be 
great  or  extraordinary,  as  the  jury  was  told, 
though  it  is  preferable  to  specifically  state 
rather  than  characterize  what  is  essential. 

We  have  discovered  no  error  in  the  rulings 
complained  of,  and  the  judgment  Is  affirmed. 


STATE  V.  DEAN. 

(Supreme  Court  of  Iowa.     June  9,  1910.) 

1.  CRUfiNAL  Law  (g  1150»)— Appeait— Dis- 
CBETioN  or  LowEB  Coubi^-Change  op 
Venue. 

Where  there  is  a  substantial  conflict  as 
to  the  existence  of  passion  or  prejudice  likely 
to  affect  the  result  of  the  trial,  the  discretion 
of  the  lower  court  In  denying  a  change  of  venue 
will  not  be  interfered  with  on  appeal. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  i  8044 ;   Dec.  Dig.  |  1150.*] 


2.  CBnnNAi.  Law   (|  6T8*)— BixonoN   Be- 
tween Acts. 

In  a  trial  for  rape,  the  state  must  elect 
as  to  whidi  of  several  acts  of  intercourse  it  will 
rely  on. 

[Ed.  Note.— BV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1680-1583;  Dec,  Dig.  t 
678.*] 

3.  OBiunTAL   Law   '({   678*)— Bleotior    Be- 
tween Acts— "Rape." 

Under  Code,  i  4757,  providing  that  If  any 
person  «take  a  woman  unlawfollv  and  against 
her  will  and  by  force,  etc.,  compel  her  to  marry 
him  or  be  defiled,  he  shall  be  fined,  etc.,  the  gist 
of  the  offense  is  the  taking  of  the  woman  un- 
lawfully and  against  her  will  and  defiling  her 
by  means  of  force,  menace,  or  duress  thns  ex- 
ercised, and  it  differs  from  "rape,"  which  in- 
volves only  a  violation  of  her  person  by  force, 
and  all  the  acts  of  defilement  during  the  con- 
tinuance of  the  duress  following  the  unlawful 
taking  are  elements  of  one  continuous  criminal 
transaction,  and  may  be  proven  under  one  in- 
dictment ;  and  the  state  need  not  elect  on  which 
of  several  acts  of  intercourse  it  relies  on  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1680-1583;  Dec.  Dig.  i 
678.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6919-6925;   vol.  8,  p.  7778.) 

4.  Cbixinal  Law  (|  539*)— Evidence— State- 
ments or  Witness  on  Fosmeb  Tbiai. 

Under  Code  Supp.  1907,  {  246a,  providing 
that  the  original  notes  of  the  evidence  taken 
by  the  shorthand  reporter  of  the  court  etc- 
snall  be  admissible  in  evidence  on  any  retrial 
of  the  case  in  which  the  same  were  taken,  etc, 
evidence  as  to  the  statements  of  a  witness  on 
a  former  trial  which  wonld  have  been  compe- 
tent prior  to  the  enactment  of  such  provision 
is  not  rendered  Incompetent  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1280;   Dec.  Dig.  {  539.*] 

5.  CBnaNAi,  Law  ({  423*)— Evidence— Acts 

or  CONSFIBATOBS. 

In  a  trial  for  forcible  defilement  of  a 
woman,  where  it  appeared  that,  when  defend- 
ant and  one  O.  brought  prosecutrix  back  from 
the  country  in  a  buggy,  they  took  her  to  the 
foot  of  the  stairway  leading  to  V.'s  room,  where 
O.  took  prosecutrix  out  of  the  bugn  and  push- 
ed her  up  the  stairway,  and  that  defendant  was 
absent  only  a  short  time,  disposing  of  the  horse 
and  buggy,  and  returned  before  O.  and  prose- 
cutrix reached  the  top  of  the  stairway,  evidence 
as  to  what  prosecutrix  said  to  G.  and  what  G. 
did  in  defendant's  absence  was  part  of  a  con- 
tinuous transaction  and  admissible  against  de- 
fendant as  done  in  pursuance  of  a  general  plan. 
[EM.  Note.— For  other  cases,  see  Criminal 
Law,   Cent    Dig.    {{   989-1001;    Dee.   Dig.   f 

6.  Cbiminal   Law    (J   795*)— Instbucstioks— 
Included  OrrENSEs. 

If  under  the  evidence  there  would  be  no 
justification  for  a  conviction  of  an  indnded 
offense  should  the  jury  fail  to  find  defendant 
guilty  of  the  principal  offense  charged,  it  is 
not  error  to  foil  to  instruct  as  to  included 
offenses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1923-1927;  Dec.  Dig.  | 
795.»] 

7.  Cbihinai,  Law   (J  823*)— Instbuctions— 
Cube  or  One  Instbuction  bt  Anotheb. 

In  a  trial  for  forcible  defilement  of  a  fe- 
male where,  though  an  instruction  did  not  spe- 
cifically state  that  evidence  as  to  the  previous 
chaste  character  of  prosecutrix  should  be  con- 
strued as  bearing  on  the  question  whether  she 
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consented  to  Ui«  Intercourse,  the  court  in  an- 
other portion  of  the  instruction  directed  the 
jury  to  take  such  evidence  into  account  in  de- 
termining whether  prosecutrix  was  in  fact 
onlawfnlly  taken  and  against  her  will,  and  also 
whether  she  was  in  fact  defiled,  defendant  had 
ail  the  benefit  of  such  testimony  to  which  he 
was  entitied. 

[Eld.  Mote. — ^For  other  cases,  see  Criminal 
Law,  Cent   Dig.   S§   1992-1995;    Dec.  Dig.   S 

8.  CBnnwAi,  Law  (|  761*)-'TBiAii— Instbtjo- 

HONS— CONBTBTJCTION. 

In  a  trial  for  forcible  defilement  of  a  fe- 
male, an  instruction  that  the  jurors  should  not 
by  their  verdict  lessen  the  protection  the  law 
wisely  designs  to  throw  around  the  innocent  and 
virtuous  female,  nor  in  any  degree  disregard  the 
legal  rights  of  defendant,  etc.,  could  not  be 
constmeid  as  assuming  that  prosecutrix  was  an 
innocent  and  virtuous  female,  and  was  not  prej- 
ndicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  f  1781;    Dec.  Dig.  |  761.*] 

Appeal  from  District  Court,  Marion  Coun- 
ty;   J.  H.  Appl^ate,  Judge. 

Defendant  was  convicted  under  an  Indict- 
ment charging  him  and  one  Van  Gorkum 
iolntly  with  forcible  defilement  committed 
upon  one  Josephine  Muilenburg,  and  from 
this  conviction  he  appeals.    Affirmed. 

Hays  &  Amos,  (or  ai>peUant  H.  W.  Byers, 
Atty.  Gen.,  and  Charles  W.  Lyon,  Asst  Atty. 
Gen.,  for  the  State. 

McCLAIN,  J.  1.  The  trial  court  overruled  a 
motion  for  change  in  the  place  of  trial  to  an- 
other county  predicated  upon  a  showing  that 
at  the  December  term,  1908,  of  the  district 
court  of  Marion  county,  this  defendant  and 
Van  Gorkum  were  Indicted  for  the  crime  of 
rape  committed  upon  this  prosecutrix,  and 
at  the  February  term  following  Van  Gork- 
um was  tried  and  convicted  of  assault  and 
battery ;  that  the  case  as  against  this  defend- 
ant was  continued  until  the  April  term  fol- 
lowing ;  that  in  the  meantime  defendant  was 
Indicted  for  the  offense  of  public  lewdness, 
this  indictitient  l>eing  also  continued  to  the 
April  term ;  that  at  the  April  term  the  pres- 
ent Indictment  was  returned  against  defend- 
ant and  Van  Gorkum,  charging  forcible  de- 
filement, and  the  indictment  for  rape  was 
then  dismissed;  that  tills  defendant  was  at 
said  April  term  tried  under  this  indictment 
for  forcible  defilement,  and  a  verdict  of 
guilty  was  returned  against  him  which  was 
afterwards  set  aside  by  the  trial  court, 
wbereui)on  his  case  was  continued  to  the 
September  term  following,  at  which  he  was 
tried  and  convicted,  the  trial  commencing  on 
the  10th  of  October ;  that,  during  and  Imme- 
diately following  the  trial  of  Van  Gorkum 
in  February  which  resulted  In  his  conviction 
for  assault,  the  two  newspapers  published 
in  the  county  seat  called  attention  to  the  sen- 
sational nature  of  the  charges  against  Van 
Gorkum  and  this  defendant,  and  referred  to 
the  conviction  of  Van  Gorkum  for  assault  in- 


stead of  rape  as  an  outrageous  perversion  of 
Justice,  and  they  made  sarcastic  references 
to  the  Insignificance  of  the  punishment  which 
could  be  imposed  for  the  wrong  done,  the  re- 
volting nature  of  the  acts  which  were  testi- 
fied to  by  Van  Gorkum,  And  this  defendant 
was  a  witness  for  him,  being  freely  comment- 
ed upon;  that  the  same  subject-matter  was 
again  referred  to  by  these  newspapers  after 
the  conviction  of  this  defendant  In  May,  and 
the  setting  aside  of  the  conviction  by  the 
trial  court  on  a  motion  for  new  trial  irascd 
upon  alleged  errors  of  law  In  the  exclu- 
sion of  certain  testimony  offered  for  the  de- 
fendant; that  the  same  newspapers  had  In 
the  meantime  commented  upon  two  crimes 
against  women  committed  in  Ottumwa,  draw- 
ing inferences  therefrom  to  the  discredit  of 
criminal  procedure  in  our  courts;  and  that 
In  general  these  publications  had  Indicated 
an  excited  state  of  feeling  on  the  part  of  the 
public  In  Marlon  county  with  reference  to  the 
failure  to  adequately  punish  Van  Gorkum 
and  this  defendant  for  the  criminal  transac- 
tion with  which  they  were  cliarged  to  have 
been  connected.  In  support  of  defendant's 
motion  which  was  filed  September  28th,  an 
affidavit  was  presented,  signed  by  nine  resi- 
dents of  the  county,  stating  that  In  their 
judgment  there  was  such  a  state  of  excite- 
ment or  prejudice  caused  by  the  publication 
of  damaging  and  villifylng  articles  and  edi- 
torials, together  with  public  discussion,  that 
defendant  could  not  have  a  t&lr  and  impar- 
tial trial  In  said  county.  In  a  resistance  to 
this  motion,  the  county  attorney  stated  facts 
tending  to  show  that  the  publications  re- 
ferred to  could  not  have  reached  any  consid- 
erable portion  of  the  electors  of  the  county; 
that  the  affiants,  whose  statements  were  re- 
lied upon  for  the  defendant,  lived  in  the  town 
of  Pella  and  the  Immediate  vicinity  thereof, 
and  did  not  give  a  fair  expression  of  the  feel- 
ing existing  In  the  minds  of  the  people  of  the 
body  of  the  county ;  and  that  any  prejudice 
which  may  have  existed  against  the  defend- 
ant among  the  electors  of  the  county  at  large 
by  reason  of  the  publications  complained  of 
had  died  out  by  virtue  of  the  lapse  of  time 
since  they  had  been  made.  In  support  of  this 
resistance,  affidavits  were  presented,  made 
by  six  residents  of  different  townships  in  the 
county,  to  the  effect  that  In  their  l>elief  there 
was  not  such  excitement  and  prejudice  In  the 
county  as  would  prevent  the  procuring  of  a 
jury  which  would  be  entirely  fair  and  Impar- 
tial toward  defendant 

Now,  we  may  concede  that  the  newspaper 
comments  were  unfair  toward  the  jury  which 
returned  a  verdict  of  assault  only  against 
Van  Gorkum,  and  to  the  court  wlilch  set 
aside  the  conviction  of  this  defendant  for  er- 
rors of  law  committed  on  his  trial,  and  we 
may  concede  further  that  the  criticism  on 
the  courts  in  general  with  reference  to  the 


•For  other  cases  lee  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  19OT  to  date,  A  Reporter  Indexes 
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procedure  In  criminal  cases  was  onwarranted 
and  unfortunate  In  Its  tendency  to  bring  the 
proceedings  of  our  courts  In  general  into  dis- 
repute. But  we  find  nothing  In  the  articles 
tending  to  Incite  a  disregard  of  law  on  the 
part  of  the  community,  nor  likely  to  cause 
a  judge  or  Jury  to  depart  from  sworn  duty 
in  the  administration  of -law  in  the  case  of 
this  defendant  The  showing  in  this  case  is 
quite  similar  to  toat  commented  upon  in  the 
cases  of  State  ▼.  Icenblce,  126  Iowa,  16,  101 
N.  W.  273,  and  State  v.  Brown,  130  Iowa, 
67, 106  N.  W.  879,  in  each  of  which  this  court 
refused  to  interfere  with  the  discretion  ex- 
ercised by  the  trial  court  In  overruling  a  mo- 
tion for  a  change  or  place  of  trial.  The  gen- 
eral rule  recognized  in  these  cases  and  In 
the  more  recent  case  of  State  t.  Hoffman, 
134  Iowa,  887,  112  N.  W.  103,  that,  wh«re 
there  is  a  substantial  conflict  as  to  the  exist- 
ence of  passion  and  prejudice  likely  to  affect 
the  result  of  the  trial,  the  discretion  of  the 
lower  court  in  overruling  a  motion  for  a 
change  will  not  be  Interfered  with  on  appeal, 
is  too  well  established  to  require  the  citation 
of  further  authorities.  It  Is  true  that  In 
State  V.  Crafton,  88  Iowa,  109,  56  N.  W.  257, 
there  was  a  reversal  on  the  ground  that,  under 
the  showing  made  in  that  case  as  to  sensation- 
al statements  against  the  defendant  in  the 
newspapers  immediately  after  the  all^^ed 
commission  of  the  crime,  a  change  of  venue 
should  have  been  granted.  But  in  the  case  be- 
fore us  the  trial  of  Van  Gorkum  as  to  which 
the  most  serious  complaints  were  made  was 
had  in  February,  the  first  trial  of  this  defend- 
ant was  held  in  May,  and  the  motion  for 
change  was  not  made  until  Just  preceding  the 
trial  In  October  at  which  defendant  was  con- 
victed. If  there  had  been  an  application  for 
change  of  place  of  trial  or  for  continuance  in 
May  on  account  of  the  alleged  prejudice  in  the 
county,  the  showing  would  have  t>een  more 
persuasive  and  entitled  to  more  serious  con- 
sideration ;  but  it  was  certainly  for  the  trial 
court  to  say,  under  the  circumstances  as 
shown  to  him  in  October,  whether  any  preju- 
dice that  may  have  existed  against  defend- 
ant such  as  would  probably  prevent  his  hav- 
ing a  fair  trial  had  not  so  far  subsided  as 
that  an  unbiased  jury  could  be  secured,  and 
there  is  not  the  slightest  showing  that  the 
Jury  whidi  did  finally  convict  him  was  in- 
fluenced in  any  way  by  passion  and  prejudice. 
Under  the  circumstances  of  the  case,  we  are 
well  satisfied  that  the  ruling  of  the  trial 
court  should  not  be  Interfered  with. 

2.  The  evidence  for  the  prosecution  tended 
to  show  that  on  the  evening  of  October  8, 
190S,  in  the  town  of  Pella,  this  defendant  and 
Van  Gorkum,  who  was  Jointly  indicted  with 
him,  took  the  prosecuting  witness  against 
her  will  into  a  buggy,  and,  preventing  her 
from  escaping,  drove  a  mile  or  two  into  the 
country,  where  they  took  her  Into  a  field, 
and,  by  means  of  mutual  assistance  of  each 
other  in  restraining  her  voluntary  actions, 
they  each  had  intercourse  with  her;   that. 


returning  with  her  in  the  buggy,  they  took 
her  to  the  lodging  room  of  one  Visser  and 
kept  her  there  in  restraint  all  night,  where 
each  of  them  and  also  Visser  himself  had  in- 
tercourse with  her ;  and  that  she  did  not  es- 
cape from  Visser's  room  until  after  noon  of 
the  next  day.  At  the  time  of  the  commission 
of  these  acts,  the  prosecuting  witness  was  a 
girl  under  17  years  of  age,  but  over  the  age 
of  consent. 

At  the  close  of  the  evidence  for  the  pros- 
ecution, the  defendant  moved  the  court  to 
require  the  election  on  the  part  of  the  state 
as  to  whether  it  would  rely  for  conviction  on 
the  evidence  relating  to  the  intercoorse  had 
in  the  country  or  on  the  intercourse  had  in 
Visser's  room,  and  defendant  now  complains 
of  the  action  of  the  court  in  overruling  this 
motion.  If  the  prosecution  had  been  for  rape, 
the  duty  of  the  state  to  elect  which  trans- 
action was  relied  upon  would  have  been  plain. 
State  V.  King,  117  Iowa,  484,  91  N.  W.  768. 
And  it  is  insisted  for  defendant  that  the  of- 
fenses of  forcible  defilement  and  rape  are 
kindred  offenses,  and  that  the  same  rule 
should  be  applied  to  each.  The  statutory 
definition  of  "forcible  defilement"  Is  found  in 
Code,  I  4757,  which  provides  that:  "If  any 
person  take  any  woman  unlawfully  and 
against  her  will,  and  by  force,  menace  or  du- 
ress compels  her  to  marry  him  or  any  other 
person,  or  to  be  defiled,  he  shall  be  fined  not 
exceeding  one  thousand  dollars,  and  impris- 
oned In  the  penitentiary  not  exceeding  ten 
years."  The  offense  here  described  differs 
from  that  of  rape,  in  that.  If  the  woman  is 
taken  against  her  will,  subsequent  intercourse 
with  her  constitutes  a  crime,  although  there 
is  not  the  resistance  to  the  consummation  of 
the  act  which  Is  essential  in  rape.  The  stat- 
ute seems  to  be  intended  to  cover  cases  where 
persuasion  or  artifice  is  employed  to  obtain 
control  over  a  woman  for  the  purpose  of  hav- 
ing Intercourse  with  her,  although  the  ob- 
ject Is  finally  accomplished  without  the  Im- 
mediate use  of  force.  Beyo:  v.  People,  86  N. 
Y.  869;  Schnicker  v.  People,  88  N.  Y.  102; 
State  V.  Femald,  88  Iowa,  653,  65  N.  W.  634; 
Pollard  V.  State,  2  Iowa,  667.  The  gist  of 
the  offense  is  therefore  the  taking  of  the 
woman  unlawfully  and  against  her  will  and 
defiling  her  by  means  of  force,  menace,  or 
duress  thus  exercised,  and  It  differs  there- 
tore  from  "rape,"  which  Involves  only  a  vio- 
lation of  her  person  by  force.  This  differ- 
ence, as  we  think,  clearly  indicates  that  all 
the  acta  of  defilement  during  the  continuance 
of  the  duress  following  the  unlawful  taking 
are  elements  of  one  CMitinuonfl  criminal 
transaction,  and  may  be  proven  under  one  In- 
dictment If  two  indictments  bad  been  found 
against  this  defendant  for  forcible  defilement 
of  the  prosecutrix,  one  of  them  based  on 
the  Intercourse  had  in  the  country,  and  the 
other  on  the  Intercourse  had  in  Visser's  room, 
we  think  that  a  conviction  or  acquittal  under 
one  of  them  would  have  been  a  bar  to  a  trial 
under  the  other,  U  it  appeared  that  the 
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doiesB  exerdsed  Iv  tbe  defendant  over  the 
proeecntrlz  was  continuous  and  covered  both 
acts  of  intercourse.  Cases  cited  from  otber 
states  In  behalf  of  appellant  to  support  his 
contention  that  the  prosecution  should  have 
been  limited  to  reliance  upon  one  act  of  In- 
tercourse as  a  ground  for  conviction  are  in 
the  main  of  rape  or  seduction,  which  we  tbinic 
are  not  in  point.  Our  attention  has  not  been 
called  to  any  case  in  which  the  very  question 
here  under  consideration  has  been  discussed. 
We  reach  the  conclusion,  therefore,  that  the 
court  did  not  err  in  refusing  to  require  the 
prosecution  to  elect  on  which  of  tbe  two  acts 
of  intercourse  it  relied  to  sustain  a  convic- 
tion. 

8.  As  tending  to  furnish  the  corroborative 
evidence  of  the  connection  of  tbe  defendant 
with  the  commission  of  the  crime  which  ia 
required  by  statute,  tbe  prosecution  intro- 
duced a  witness,  who,  over  the  objection  of 
defendant,  was  allowed  to  testify  that  he  was 
in  tbe  courtroom  during  the  trial  of  Van 
Gorkum,  already  referred  to,  and  that  on 
such  trial  this  defendant  testified  to  his  own 
act  of  having  Intercourse  with  tbe  prose- 
cuting witness  In  the  country,  and  in  Visser's 
room.  Counsel  for  defendant  concede  tbe 
competency  of  such  testimony  as  establish- 
ing an  admission  on  the  part  of  defendant 
furnishing  the  necessary  corroboration,  but 
contend  that,  as  tbe  testimony  of  this  witness 
given  In  that  connection  was  taken  down  in 
shorthand,  the  shorthand  notes  of  such  testi- 
mony or  the  translation  thereof  by  the  re- 
porter would  constitute  tbe  best  or  primary 
evidence  as  to  what  such  testimony  was,  and 
that  a  witness  who  heard  tbe  testimony 
should  not  have  been  allowed  to  detail  it. 
Counsel  rely  upon  the  statutory  provision 
that  the  shorthand  notes  or  a  transcript 
thereof  shall  be  admissible  as  a  deposition 
for  the  purpose  of  proving  what  the  testi- 
mony of  a  witness  was  on  a  former  trial  as 
excluding  the  evidence  of  one  who  was  pres- 
ent and  heard  such  testimony.  The  provision 
relied  upon  is  as  follows:  "The  original 
shorthand  notes  of  the  evidence,  or  any  part 
thereof,  heretofore  or  hereafter  taken  upon 
the  trial  of  any  cause  or  proceeding,  in  any 
court  of  record  of  this  state,  by  tbe  short- 
band  reporter  of  such  court,  or  any  tran- 
script thereof,  duly  certified  by  such  reporter, 
when  material  and  competent,  shall  be  ad- 
missible in  evidence  on  any  retrial  of  tbe 
case  or  proceeding  in  which  the  same  were 
taken,  and  for  purposes  of  impeachment  In 
any  case,  and  shall  have  the  same  force  and 
^ect  as  a  deposition,  subject  to  the  same  ob- 
jections so  far  as  applicable."  Code  Supp. 
245a.  We  see  nothing  in  the  language  of 
the  statute  to  Indicate  an  intention  that  this 
method  of  proof  shall  exclude  the  oral  tes- 
timony of  a  witness  who  beard  the  evidence 
as  to  what  it  was.  Prior  to  the  enactment 
of  this  statutory  provision,  this  court  held 
that  the  shorthand  reporter's  notes  of  the 
testimcmy  of  a  witness  <m  another  trial  were 


not  the  best  evidence  in  such  sense  that  one 
who  heard  and  remembered  the  former  testi- 
mony might  not  testify  as  to  what  it  was. 
State  V.  Mnsbrush,  97  Iowa,  444,  66  N.  W. 
746.  Cases  from  other  states  dted  by  coun- 
sel, holding  that  the  sworn  statements  or 
testimony  of  a  witness  on  a  coroner's  in- 
quest or  a  preliminary  examination,  which 
statements  are  required  by  statute  to  be 
signed  by  the  witness,  constitute  the  best  evi- 
dence of  what  such  statements  or  testimony 
was,  and  that  parol  evidence  thereof  is  in- 
admissible as  secondary,  are  not  in  point, 
for  the  provision  that  the  statement  or  testi- 
mony shall  be  signed  by  the  witness  is  evi- 
dently intended  to  give  to  such  statement  or 
testimony  added  weight  by  enabling  tbe  wit- 
ness to  correct  his  statements  before  signing 
if  he  shall  find  that  the  minutes  are  not  a 
proper  embodiment  ot  wliat  he  desires  his 
statement  or  testimony  to  be.  See  State  v. 
Prater,  26  S.  C.  198,  613,  2  S.  E.  108 ;  Pow- 
ell V.  State  (Miss.)  23  South.  266.  The  case 
of  People  V.  Gardner,  98  Cal.  127,  32  Pac.  880, 
which  is  also  relied  upon,  relates  to  a  statu- 
tory provision  wholly  different  from  that 
here  Involved,  and  throws  no  light  upon  the 
^question  now  before  us.  We  reach  the  con- 
clusion that  evidence  as  to  the  statements 
of  a  witness  on  a  former  trial  which  would 
have  t>een  competent  prior  to  the  enactment 
of  the  Statutory  provision  above  quoted  are 
not  rendered  incompetent  by  that  provision. 
It  is  conceded  by  counsel  that.  If  the  testi- 
mony as  to  what  this  defendant  said  on  the 
trial  of  Van  Gorkum  was  admissible,  it  fur- 
nished the  corroborating  evidence  required 
by  tbe  statute  to  take  the  case  to  the  Jury, 
and  nothing  further  on  the  subject  of  cor- 
roboration need  foe  said. 

4.  It  appears  that,  when  defendant  and 
Van  Gorkum  brought  the  pros^utlng  witness 
back  from  the  country  in  the  buggy,  they 
took  her  to  the  foot  of  the  stairway  leading 
to  Visser's  room,  where  Van  Gorkum  took 
tbe  prosecutrix  out  of  the  buggy  and  pushed 
her  up  the  stairway,  while  defendant  drove 
avay,  and  objection  was  made  to  the  intro- 
duction of  evidence  as  to  what  the  prose- 
cutrix said  to  Van  Gorkum  and  what  Van 
Gorkum  did  in  defendant's  absence.  But  it 
appears  that  defendant  was  absent  only  a 
short  time  and  returned  before  Van  Gorkum 
and  prosecutrix  had  reached  the  top  of  the 
stairs,  and  that  his  absence  was  accounted 
for  by  the  necessity  of  making  some  dispo- 
sition of  the  horse  and  buggy.  On  defend- 
ant's return,  he  assisted  in  forcing  presecu- 
trlx  to  go  to  Visser's  room,  and  the  evidence 
leaves  not  the  slightest  doubt  that  Van  Gor- 
kum's  acts  in  the  meantime  were  in  pursu- 
ance of  a  common  plan  on  the  part  of  de- 
fendant and  Van  Gorkum.  What  was  said 
and  done  during  defendant's  absence  was  a 
part  of  the  continuous  transaction,  and  tbe 
evidence  was  properly  admitted  as  against 
this  defendant  The  tiieory  of  counsel  seems 
to  be  that  only  where  a  conspiracy  is  charged 
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In  the  Indictment  can  evidence  be  admitted 
as  to  the  conduct  of  one  conspirator  In  the 
absence  of  the  other.  Plainly  the  qoestion 
is  not  whether  a  conspiracy  is  charged,  but 
whether  the  act  of  one  of  those  engaged  in 
a  common  enterprise  may  be  shown  as 
against  the  other,  and,  as  we  understand  it, 
this  may  always  be  done  where  the  act  is  In 
pursnance  of  a  general  plan.  Here  the  proof 
of  the  conspiracy  such  as  to  charge  defend- 
ant with  the  acts  of  Van  Gtorkum  in  carrying 
out  their  common  purpose  was  ample,  and 
plainly  there  was  no  error  in  allowing  the 
state  to  show  what  Van  Gorkum  did  in  pur- 
suance of  that  common  plan  during  the  brief 
absence  of  defendant  State  v.  Walker,  124 
Iowa,  414,  100  N.  W.  364. 

6.  The  trial  court  instructed  the  jury  that 
the  crime  charged  Included  the  offense  of 
assault  and  battery  and  simple  assault,  but 
further  instructed  that  under  the  evidence 
the  jury  would  not  be  justified  in  finding  de- 
fendant guilty  of  either  of  said  lower  degrees 
of  crime,  and  that  they  should  either  find  the 
defendant  guilty  of  the  crime  of  forcible  de- 
fllemrat  or  return  a  verdict  of  not  guilty. 
This  court  Iias  repeatedly  held  that  if,  under 
the  evidence,  there  would  be  no  justification 
for  a  conviction  of  an  included  offense  should 
the  jury  fall  to  find  the  defendant  guilty  of 
the  principal  offense  charged.  It  is  not  error 
to  fall  to  instruct  the  jury  as  to  included 
offenses.  State  v.  Reosby,  100  Iowa,  231,  69 
N.  W.  451 ;  State  v.  Cater,  100  Iowa,  601,  6& 
N.  W.  880;  State  v.  Atkins,  122  Iowa,  161, 
97  N.  W.  996 ;  State  v.  Sherman,  106  Iowa, 
684,  77  N.  W.  461;  State  v.  King,  117  Iowa, 
484, 91  N.  W.  768;  State  v.  Stevens,  133  Iowa, 
684,  110  N.  W.  1087. 

6.  EMdence  was  Introduced  for  defendant 
tending  to  show  that  the  prosecutrix  was 
reputed  In  the  community  to  be  unchaste  be- 
fore the  commission  of  tiie  alleged  crime  by 
defendant,  and  the  Jury  was  Instructed  to 
take  into  account  her  reputation  for  chastity 
as  bearing  upon  her  credibility  as  a  witness, 
and  also  as  bearing  upon  the  question  wheth- 
er or  not  she  was  in  fact  unlawfully  taken 
against  her  will  by  the  defendant  and  by 
him  defiled  by  means  of  force,  menace,  or 
duress.  But  the  jury  was  also  told  that  it 
was  not  essential  that  the  state  establish  the 
previously  chaste  character  of  the  prosecu- 
trix. The  complaint  made  of  this  Instruction 
Is  that  it  does  not  specifically  state  to  the 
jury  that  such  evidence  should  be  construed 
as  bearing  upon  the  question  whether  prose- 
cutrix consented  to  the  intercourse.  But  the 
court  did  in  another  portion  of  the  Instruc- 
tion direct  the  jury  to  take  such  evidence 
into  account  in  determining  whether  prose- 
cutrix was  in  fact  unlawfully  taken  and 
against  her  will,  and  also  whether  she  was  in 
fact  defiled;  and,  as  It  was  unnecessary  to 
prove  that  the  Intercourse  was  against  her 


will,  we  think  the  conrt  gave  to  the  defend- 
ant all  the  benefit  of  the  testimony  in  regard 
to  the  reputation  of  the  prosecuting  witness 
for  unchastity  to  which  he  was  entitled. 

7.  In  another  instruction,  cautionary  in 
Its  nature,  the  jurors  were  told  that  they 
should  not  by  their  verdict  "lessen  the  pro- 
tection the  law  wisely  designs  to  throw 
around  the  Innocent  and  virtuous  female," 
nor  "in  any  degree  disregard  the  legal  rights 
of  the  defendant  as  they  are  explained  in 
these  instructions."  The  objection  made  to 
this  instruction  is  that  it  «MiTmaa  prosecu- 
trix to  have  been  "an  Innocent  and  vlrtaoos 
female."  We  think  the  instruction  capable 
of  no  such  construction.  The  object  of  the 
prosecution  was  not  to  protect  the  prosecutrix 
individually,  but  to  protect  women  in  general, 
most  of  whom  are  innocent  and  vlrtnons, 
against  such  atrocious  and  revolting  conduct 
as  that  charged  to  the  defendant,  and  no  pos- 
sible prejudice  could  have  resulted  to  deteoA- 
ant  from  the  use  of  this  language. 

8.  Some  complaint  is  made  as  to  the  defi- 
nition of  the  crime  charged  as  given  by  the 
court;  but,  without  setting  out  the  Instruc- 
tioh  at  length,  it  is  sufficient  to  say  that  we 
find  therein  no  error  of  wlilch  the  defendant 
can  complain. 

The  Judgment  of  the  trial  court  is  affirmed. 


STATE  V.  DOUGHERTY. 
(Supreme  Court  of  Iowa.    June  9,  1910.) 

CbUCINAI.    IoAW    (i    168*)— FOBHEB    Jbopabdt 

— Identitt  or  Offenses. 

Search  warrant  proceedings  are  primarily 
ai^ainBt  the  liquor,  aad  the  adjudication  only 
goea  to  that  seiied  under  the  warrant,  since 
under  Code,  I  2416,  the  issue  in  such  proceed- 
ings is  whether  the  liquor  when  seized  was 
owned  or  kept  for  sale  In  violation  of  law,  tt> 
that  a  judement  in  such  proceedings,  sued  ont 
Jul;  15,  1909,  that  liquors  were  not  kept  with 
intent  to  sell  for  unlawful  purposes,  would  not 
bar  a  subsequent  prosecution  for  maintaining 
a  place  where  intoxicants  were  illeKslly  kept 
for  sale  and  sold  since  January  1,  1908. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  290;    Dec.  Dig.  8  168.*] 

Aiq>eal  from  District  Court,  Lucas  Coun- 
ty; C.  W.  Vermillion,  Judge. 

The  defendant  was  convicted  of  maintain- 
ing a  liquor  nuisance,  and  appeals.    Affirmed. 

Stuart,  Stuart  ft  Stuart,  for  appelant  H. 
W.  Byers,  Atty.  Gen.,  Chas.  W.  Lyon,  Asst. 
Atty.  Gen.,  and  William  Colllnson,  Co.  Atty.^ 
for  the  State. 

LADD,  J.  The  accused  was  indicted  for 
having  maintained  a  place  wherein  intoxi- 
cating liquors  were  alleged  to  hare  been  Il- 
legally kept  for  sale  and  sold  since  January 
1, 1908.  He  was  convicted,  and  the  only  error 
assigned  is  the  ruling  by  which  a  plea  of 
former  adjudication  was  denied.  It  appear- 
ed from  this  plea  that  on  July  15,  1909,  a 
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search  warrant  was  sued  ont  of  Jnstlee  court 
and  Intoxicating  llqaora  seized  thereunder, 
that  defendant  and  another  Interposed  the 
plea  In  justice  court  that  said  liquors  were 
not  kept  with  Intent  to  sell  for  other  than 
lawful  purposes  and  ultimately  this  plea  was 
sustained  and  said  liquors  ordered  to  be 
returned  to  them.  The  Issue  therein  was 
whether  said  liquors  when  seized  were  owned 
or  kept  by  defendant  for  the  purpose  of  sale 
In  violation  of  law.  Section  2415,  Code. 
This  was  decided  In  the  negative  and  nec- 
essarily exonerated  him  from  the  charge  of 
Illegally  keeping  the  liquors  In  controversy. 
But  he  may  have  had  other  Intoxicants  In 
bis  possession  at  the  time  or  before  or  since 
for  the  purpose  of  unlawful  sale,  and  a  sub- 
sequent finding  to  this  effect  was  not  Incon- 
sistent with  the  above  determination.  Search 
warrant  proceedings  are  primarily  against 
the  liquor,  not  the  owner,  and  the  adjudica- 
tion Is  limited  to  the  beverage  seized  under 
the  warrant.  If  such  beverage  was  Intoxi- 
cating, no  more  was  determined  than  that 
defendant  was  not  keeping  It  with  Intent  to 
sell  In  violation  of  law.  From  the  circum- 
stances that  he  was  keeping  It  for  a  lawful 
pnrpose,  It  does  not  necessarily  follow  that 
he  was  not  then  or  before  or  since  keeping 
Intoxicants  for  an  unlawful  purpose.  The 
vice  In  appellant's  reasoning  lies  In  the  as- 
sumption that  the  order  in  the  search  war- 
rant proceedings  amounted  to  an  acquittal 
ot  some  offense;  whereas,  It  merely  deter- 
mined defendant's  purpose  In  keeping  the 
particular  liquors  seized.  The  plea  of  de- 
fendant was  rightly  held  Insufficient 
Affirmed. 


FUIXERTON  V.  HUGHES  et  nx. 
(Snpreme  Court  of  Iowa.     June  9,  IftlO.) 

1.  Appeai.  and  Bbbob  (I  662*)— Notice  of 

APPEArr-RECOBD. 

A  statement  in  appellee's  abstract  that  ap- 
pellant's codefendant  was  not  served  with  no- 
tice of  appeal,  and  did  not  join  In  the  appeal, 
will  be  taken  as  true;  appellant  not  respond- 
ing, and  the  record  not  being  certified. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
EfeToi,  Dec.  Dig.  i  662.*] 

2.  Appeal  and  Ebbob  (|  430*)— Notice  of 
Apfeaii— Failube  10  SsBVE  ON  Co-Pabties 
—Effect. 

The  failure  of  an  appellant  to  serve  notice 
of  appeal  on  co-parties  is  not  neceasarily  Ju- 
risdictional, and  appellant  may  yet  be  heard  on 
sDch  qaestiODS  as  oo  not  affect  the  rights  of  the 
oo-parties  who  liave  not  been  made  parties  to 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  430.»] 

8.  Appeal  and  Ebbob  (g  S27*)— Notice  of 
AppEAir- Pasties  Reouired  to  be  Sbbved. 
Code,  S  2977,  provides  that  the  homestead 
must  embrace  the  dwelling  hoase,  used  as  a 
home  by  the  owner,  and.  If  he  has  'two  or  more 
bonses  thns  used,  he  may  select  which  he  may 
retain.  Section  2979  provides  that  the  owner, 
husband  or  wife,  may  select  the  homestead  and 


cause  it  to  be  planted,  etc.  Held,  that  the  right 
of  selection  is  presumptively  in  the  husband, 
and  hence  where,  in  an  acbon  to  recover  pos- 
session of  property  occupied  bv  a  wife  and 
claimed  by  her  as  a  homestead,  it  appears  that 
her  husband  is  occupying  another  home,  though 
they  still  constitute  one  family,  the  husband 
is  a  necessary  party  on  appeal,  and  an  appeal 
bv  the  wife  alone  will  be  dismissed  where  notice 
01  appeal  is  not  served  on  the  husband. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec  Dig.  i  827.*] 

Appeal  from  District  Court,  Washington 
County;  W.  G.  Clements,  Judge.     , 

Action  to  recover  possession  of  real  estate 
and  to  quiet  title.  The  defendants  are  bus- 
band  and  wife.  Defendant  Joseph  Hughes 
flled  an  ansvrer  denying  that  he  was  In  pos- 
session of  the  premises  In  question.  Defend- 
ant Annie  Hughes  admitted  her  possession, 
and  set  up  a  claim  of  right  to  possession,  in 
that  the  same  constituted  the  homestead  of 
herself  and  codefendant  husband,  and  that 
she  had  never  relinquished  such  right.  There 
was  a  decree  for  the  plalntlfF,  and  the  defend- 
ant Annie  Hughes  appeals.    Appeal  dismissed. 

P.  J.  Hanley,  for  appellant  Annie  Hughes. 
C.  A.  Dewey,  for  appellee. 

EVANS,  J.  The  appellee-pIalntUI  has  flled 
a  motion  to  dismiss  the  appeal  on  various 
grounds.  The  grounds  are  such  aM  to  render 
necessary  a  consideration  of  the  entire  rec- 
ord for  their  determination.  For  that  reason, 
the  motion  was  ordered  submitted  with  the 
case.  One  of  the  grounds  of  such  motion  is 
that  the  appellant  Annie  Hughes  has  not 
served  a  notice  of  appeal  upon  her  codefend- 
ant, nor  has  he  Joined  In  the  appeal.  This  al- 
leged defect  is  made  to  appear  by  appellee's 
amended  abstract,  to  which  the  appellant  has 
not  responded  nor  has  the  record  been  certi- 
fied. We  must  therefore  take  the  statement  of 
appellee's  amended  abstract  as  true. 

We  have  frequently  held  that  the  failure  of 
an  appellant  to  serve  notice  ot  appeal  upon 
co-parties  is  not  necessarily  Jurisdictional, 
and  that  the  appellant  may  yet  be  heard  up- 
on such  questions  as  do  not  affect  the  rights 
of  the  co-parties  who  have  not  been  made 
parties  to  the  appeal.  Our  first  inquiry  is 
therefore  directed  to  the  question  whether 
we  could  grant  the  appellant  the  relief  sought 
by  her  In  the  absence  of  Jurisdictlan  over  her 
codefendant  Stating  the  facts  of  the  case 
briefiy  In  the  most  favcwable  light  for  appel- 
lant, her  husband,  Joseph  Hughes,  became 
the  equitable  owner  of  the  particular  real  es- 
tate In  question  by  piurchase  from  one  Orris 
In  March,  1906.  The  title,  however,  was  not 
conveyed  to  Joseph  but  was  conveyed  at  his 
request  to  his  brother,  C.  B.  Hughes,  who  had 
in  fact  no  beneficial  Interest  therein.  Joseph 
Hughes  and  wife,  the  defendants  herein,  im- 
mediately went  Into  possession  of  the  proper- 
ty, which  consisted  of  a  house  and  two  acres 
of  ground,  and  occupied  the  same  as  their 
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home.  In  May,  1907,  C.  B.  Hugbes  and  bis 
wife  executed  a  form  of  deed  of  the  property 
In  question,  leaving  the  name  of  the  grantee 
blank  therein,  and  delivered  such  deed  In  such 
form  to  Joseph.  In  1908  Joseph  sold  the  prop- 
erty to  one  McCready,  and  undertook  to  con- 
vey the  same  to  him  by  the  delivery  of  the 
blank  deed  which  he  held  from  his  brother, 
and  McCready  Inserted  his  own  name  as 
grantee  in  the  blank  space  therein.  After- 
wards McCready  sold  to  Fullerton,  the  plain- 
tlft  herein,  and  nndertook  to  convey  by  de- 
livering to  Fullerton  the  same  deed,  having 
first  erased  his  own  name  therefrom  as  gran- 
tee, and  Inserted  the  name  of  Fnllerton  In 
lien  thereof.  Thereupon  Fnllerton  ajid  Joseph 
Hugbes  entered  Into  a  contract  of  lease 
whereby  Fullerton  leased  the  property  to 
Hughes  until  March  1,  1909.  The  appellant 
Annie  Hughes  did  not  sign  such  lease,  al- 
though It  Is  claimed  by  plaintiff-appellee  that 
Bhe  knew  of  it  and  assented  to  It.  At  the  ex- 
piration of  the  lease,  Joe^h  Hughes  moved 
from  the  premises  and  Into  another  dwelltng 
house  which  he  owned  nearby,  and  which  he 
furnished  and  occupied  as  a  home,  and  so 
continued  down  to  the  time  of  the  trial.  He 
requested  his  wife  to  occupy  the  same  with 
him,  which  she  refused  to  do,  exc^t  that  she 
did  come  there  a  few  times;  and  he  has 
spent  a  part  of  his  time  with  her  upon  the 
premises  In  controversy.  This  action  was 
originally  brought  in  justice  court  as  an  ac- 
tion of  forcible  entry  and  detainer.  The  Jus- 
tice of  the  peace  certified  the  case  under  the 
statute  to  the  district  court  as  presenting  a 
question  of  title  to  real  estate.  After  the 
case  went  to  the  dlstrtct  court,  the  plaintiff 
filed  an  amended  petition  in  equity  asking  not 
only  that  he  recover  possession  but  that  the 
defendants  be  barred  from  claiming  any  In- 
terest or  title  to  the  property.  The  defend- 
ants responded  thereto,  and  have  raised  no 
question  as  to  the  method  of  pleading  or  pro- 
cedure. As  already  indicated,  defendant  Jo- 
seph Hughes  denied  that  he  was  withholding 
possession  from  the  plaintiff  and  the  defend- 
ant Annie  Hughes  claimed  to  bold  possession 
rightfully  under  the  statutory  right  of  home- 
stead of  her  husbcmd  and  herself.  Bhe  has 
not  set  up  any  claim  of  inchoate  right  of 
doww  or  distributive  share,  and  we  have 
therefore  no  occasion  to  consider  that  ques- 
tion. In  her  pleadings  she  has  claimed  only 
the  possessory  right  on  the  ground  that  the 
property  was  and  is  the  homestead  of  herself 
and  husband.  The  defendants  have  no  chil- 
dren and  the  situation  presented  to  us  is  that 
the  husband  is  occupying  one  home  and  the 
wife  occupying  another,  although  they  still 
constitute  one  family.  Section  2979,  Code, 
provides:  "The  ovmec,  husband  or  wife,  may 
select  the  homestead  and  cause  It  to  be  plants 
ed,"  etc.  Section  2977  provides:  "The  home- 
stead must  embrace  the  dwelling  house  used 
as  a  -home  by  tbe  owner,  and  If  he  has  two  or 


more  bouses  tiius  used  he  may  select  wblcb 
he  may  retain." 

Presumptively,  therefon,  the  right  of  selec- 
tion is  in  the  husband,  not  only  because  he  Is 
the  head  of  tiie  family  and  as  such  entitled  to 
select  the  residency  of  the  family,  but  also 
because  in  this  case  he  was  the  owner  of  tbe 
two  dwellings  oat  of  which  the  selection 
must  be  made.  It  tbe  wife  Is  entitled  to 
maintain  possession  of  this  pr(q>erty  because 
of  its  homestead  character,  it  must  be  deem- 
ed tbe  boniesteod,  not  of  berself  only,  but  of 
her  husband  as  weU.  Both  are  not  entitled 
to  select  separate  homesteads.  If  It  could  be 
said  that  the  husband  was  guilty  of  fraud  op- 
en his  wife  and  was  acting  in  bad  faith  in  pur- 
suance of  a  previous  plan  to  deprive  her  of  her 
homestead  rights  without  her  consent,  it  may 
be  t^t  a  court  of  equity  could  extend  relief, 
and  prevent  a  selection  by  the  husband  which 
would  amount  to  a  fraud  upon  the  wife.  We 
do  not  pass  upon  this  question,  but  suggest  it 
as  the  only  possible  ground  upon  which  appel- 
lant could  stand  to  dalm  a  right  of  home- 
stead in  herself  regardless  of  the  homestead 
of  her  ibusband.  It  is  manifest,  however, 
that,  if  we  were  to  hold  that  the  property  In 
question  now  constitutes  the  homestead  of 
the  parties,  we  must  necessarily  deprive  the 
husband  of  the  right  to  s^ect  the  other  dwell- 
ing as  such  homestead.  He  is  therefore  a 
necessary  party.  Inasmuch  as  he  has  not 
been  brought  within  the  appellate  Jurisdic- 
tion, we  are  without  power  to  deal  with  tbe 
question. 

The  motion  to  dismiss  tbe  appeal  must 
therefore  be  sustained. 

Dismissed. 


STATE  V,  CARSOK. 

(Supreme  Court  of  Iowa.  June  9,  1910.) 
Oahb  (f  7*)— Statutobt  Pbovisiows— "Ship." 
One  who  delivers  game  birds  to  a  carrier 
for  tTansportation  to  a  iwint  out  of  the  state 
violates  Code,  f  2S55,  providing  that  no  per- 
son shall  ship  any  Mime  birds  out  of  the  state, 
though  they  were  taken  from  the  carrier  by  the 
state  authorities  while  in  the  state:  tbe  word 
"ship"  meaning  delivery  to  a  earner  for  tbe 
purposes  of  bemg  transported. 

[Eld.  Note. — For  other  cases,  see  Game,  Cent 
Dig.  li  6,  7 :    Dec.  Dig.  |  7.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6485-6488.] 

Appeal  from  District  Court,  Clay  County; 
D.  F.  Coyle,  Judge. 

Tbe  defendant  was  convicted  of  shipping 
game  birds  out  of  the  state,  and  appeals. 
Affirmed. 

Geo.  A.  Heald,  for  ai^tellant.  H.  W.  Byers, 
Atty.  Gen.,  and  Charles  W.  Lyon,  Asst  Atty. 
Gen.,  for  the  State. 

SHEBWiJf,  J.  The  defendant  delivered 
to  the  United  States  Express  Company  at 
one  of  its  ofiSces  In  this  state  a  box  of  prairie 
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chickens  for  transportation  and  delivery  to 
a  commission  firm  In  Chicago,  111.  The  box 
was  properly  billed  to  the  address  placed 
thereon  by  the  defendant  and  loaded  on  the 
express  car  of  the  train  on  ttie  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company  bound 
for  Chicago.  The  box  was  taken  from  the 
express-  company  and  from  the  train  at  Mar- 
ion, Iowa,  by  a  deputy  game  warden  of  the 
state  who  acted  under  the  authority  of  a 
search  warrant.  There  were  41  undressed 
prairie  chickens  in  the  box.  They  were  later 
disposed  of  In  this  state  as  provided  by  law. 
The  defendant  was  convicted  under  section 
2555  of  the  Code,  which  provides  that  "no 
person  •  •  •  shall  ship,  take  or  carry  out 
of  this  state"  any  game  birds.  He  contends 
that,  as  the  birds  were  taken  from  the  ex- 
press company  while  in  this  state,  there 
was  no  shipment  out  of  the  state,  and  hence 
no  violation  of  the  law.  He  says,  in  elfect, 
tliat  the  state  authorities  stepped  in  with  a 
search  warrant,  and  prevented  the  completion 
of  a  shipment  which  would  have  been  un- 
lawful if  completed.  We  are  of  opinion  that 
the  delivery  to  the  carrier  for  transportation 
to  a  point  beyond  the  boundary  oC  the  state 
constituted  a  violation  of  the  statute.  The 
word  "ship,"  as  therein  used,  must  be  given 
its  usual  and  ordinary  meaning,  for  there  is 
nothing  in  the  law  itself  which  indicates 
a  different  legislative  intent  The  words 
"ship"  and  "shipment"  are  now  generally 
osed  to  express  the  idea  of  goodc)  delivered 
to  carriers  for  the  purpose  of  being  trans- 
iwrted  from  one  place  to  another,  and  such 
signification  is  given  to  them  by  lexicog- 
raphers generally.  Webster's  International 
Diet;  the  Century  Diet  The  law  diction- 
aries give  substantially  the  same  definitions. 
See  Abbott's,  Bouvier's,  and  Bapalje  &  Law- 
rence's. The  adjudicated  cases  are  in  general 
accord  on  the  question.  In  a  leading  case 
In  England,  Bowes  v.  Shand,  L.  R.  2  App. 
Cas.  455,  the  court  was  unanimously  of  the 
opinfon  that  the  word  "shipped"  according 
to  its  natural  and  ordinary  slgniflcation  and 
meaning  was  the  putting  of  goods  on  board 
a  vessel  and  taking  a  bill  of  lading  therefor ; 
and  it  was  there  held  that  goods  placed  on 
board  in  the  month  of  February  were  not 
shipped  in  "March  or  April,"  although  the 
ship  did  not  in  fact  sail  until  March.  In 
Ledon  v.  Havemeyer,  121  N.  Y.  179,  24  N.  B. 
297,  8  L.  R.  A.  245,  it  was  held  that  a  con- 
tract for  the  sale  of  goods  calling  "for  ship- 
ment within  30  days"  does  not  require  a 
clearance  of  the  vessel  within  that  period, 
bnt  there  was  a  compliance  if,  within  that 
time,  the  goods  were  put  on  board  a  vessel 
for  transportation  within  a  reasonable  time. 
The  ordinary  meaning  of  the  word  "shipped" 
is  to  load  for  transportation.  Fisher  v.  Ml- 
not,  10  Gray  (Mass.)  260 ;  Harrison  v.  Fort- 
lage,  161  U.  S.  67,  16  Sup.  Ct  488,  40  L.  Bd. 
616;     CanlUns  v.  HeUman,  47  N.  T.  449,  7 


Am.  Rep.  461;  Schm^rtz  v.  Dwyer,  53  Pa. 
335.  The  defendant  has  not  presented  for 
our  consideration  any  case  which  announces 
a  different  rule.  In  Selkirk  t.  Stephens,  72 
Minn.  835,  75  N.  W.  886,  40  L.  R.  A.  769,  the 
exact  point  was  not  decided,  but  the  lan- 
guage of  the  opinion  seems  to  recognize  the 
rule  as  herein  stated.  The  court  is  not  to 
presume  that  the  Legislature  intended  the 
word  "ship"  to  mean  something  different 
from  its  ordinary  signification. 

There  is  no  merit  in  the  appellant's  con- 
tention, and  the  Judgment  must  be,  and  it 
Is,  affirmed. 

Afllrmed. 


STATE  V.  FINLEY. 
(Supreme  Court  ot  Iowa.    June  9,  1910.) 

1.  Cbiminai.  liAW  (IS  419,  420|*)— Heabsat 
EVIDBNOB— Declabationb   bt  Thisd    Peb- 

80N8. 

Testimony  by  a  witnesa  for  the  state  in 
rebuttal  as  to  a  declaration  by  another  as  to 
what  an  accomplice  told  him  as  to  wlio  had 
committed  the  offense  in  question  was  inad- 
missible as  Bubstantiye  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Ont.  Dig.  Si  973-983 ;   Dec.  Dig.  Sg  419,  420.*] 

2.  CBiiiiiKAL  Law  (§  1036*)—AppeaI/— Objec- 
tion Not  Made  Below— Admission  of  Evi- 
dence. 

A  party  who  made  no  objection  to  testi- 
mony cannot  complain  thereof  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Liaw, 
Cent.  Dig.  S  2638;   Dec.  Dig.  8  1036.*] 

3.  Cbiminai,  Law  (|  1153*)— Cbosb-Examina- 
TioN— DiscmtnoN  of  Coukt. 

Rulings  on  objections  to  cross-examination 
of  witnesses,  and  the  form  of  questions  pro- 
pounded to  them,  are  largely  dlscretionafy,  and 
cannot  be  interfered  with  on  appeal  unless  the 
discretion  is  ^own  to  have  been  abused. 

[Edi  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  3064 ;  Dec.  Dig.  i  1153.*] 

4.  Cbiminai,  Law  (§  1056)— Appeai^— Review 
OF  iNSTBUcnoNS— Failure  to  Except. 

There  is  nothing  for  the  court  to  consider 
on  appeal  as  to  instructions,  where  no  excep- 
tion was  taken  thereto,  and  no  instmctions  re- 
quested by  the  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §f  2668,  2670;   Dec.  Dig.  t  1056.*] 

5.  Cbiminal  Law  (|  780*)— TriaI/— Instbuo- 
TI0X8— Corkobobation  of  Accomplice. 

In  a  murder  case,  the  court  instructed  as 
follows:  "It  is  for  the  jury  to  say,  whether  or 
not,  under  all  the  facts  and  circumstances  prov- 
en on  the  trial,  there  has  been  sufficient  cor- 
roboration of  the  witness  M.  [an  accomplice]. 
In  passing  on  this  question  It  is  proper  for 
yon  to  take  into  consideration  any  statements 
made  by  the  defendant  F.,  if  made  in  reference 
to  the  alleged  crime,  to  other  witnesses  or  on 
the  witness  stand  in  his  own  behalf;  also, 
whether  or  not  he  was  with  M.  on  the'  evening 
before  the  alleged  killing,  and  the  drcnmstances 
thereof,  and  his  conduct  and  association.^ with 
M.  thereafter,  if  shown  and  as  shown ;  whether 
or  not  the  defendant  F.,  by  his  actions  and 
conduct,  attempted  to  screen,  and  did  screen, 
said  M.  from  suspicion  in  regard  to  the  trans- 
action, and  all  other  facts  and  circumstances 
shown  by  the  testimony  as  bearing  on  that 
question."    Held,  as  against  a  contention  that 


•For  ether  eaaw  IM  s«m«  toplo  and  sactios  NUMBBR  in  Dm.  *  Am.  Digs.  1907  to  date,  *  R^orter  Indexes 


Digitized  by 


Lioogle 


700 


126  NORTHWESTERN  RBPORTBB. 


(low-a 


it  was  impossible  for  the  Jnry  to  tell  whether 
the  court  was  referring  to  F.*s  credibility  or  to 
the  corroboration  required,  that  the  instruction 
was  not  erroneous. 

[Bd.  Note.— For  odier  cases,  see  Criminal  Law, 
Cent  IMg.  H  186»-1888;   Dec.  Di«r.  I  780l*] 

Appeal  from  District  Ciourt,  Poweshiek 
County  ;  B.  W.  Preston,  Judge. 

Defendant  was  Indicted,  tried,  and  con- 
victed of  the  crime  of  murder  in  the  first  de- 
gree, and  sentenced  to  the  state  penitentia- 
ry for  life.    He  appeals.    Affirmed. 

Tom  H.  flillner,  for  appellant  H.  W. 
Byers,  Atty.  Oen.,  and  Chas.  W.  Iiyon,  Asst 
Atty.  Oen.,  for  the  State. 

DEBMBR,  C.  J.  Defendant  Is  accused  of 
having  killed  and  murdered  one  Thos.  W. 
Read.  The  murder  Is  said  to  have  occurred 
In  January  of  the  year  1905 ;  and  the  state, 
for  a  conviction,  relies  largely  upon  the  tes- 
timony of  one  Philip  Martin,  who  it  Is' ad- 
mitted was  an  accomplice.  If  bis  testimony  Is 
to  be  believed. 

Something  like  seven  assignments  of  error 
•re  made,  but  they  may  be  grouped  under 
three  beads.  First,  it  Is  contended  that  the 
court  erred  In  Its  rulings  on  the  admission 
and  rejection  of  testimony;  second,  that  it 
erred  in  Its  Instructions  to  the  lory;  and 
third,  that  the  verdict  Is  without  snroort  In 
the  testimony. 

1.  A  witness  called  by  tbe  state  In  rebut- 
tal testified  to  a  declaration  made  by  one  Mc- 
Gee  as  to  what  Martin,  the  accomplice,  told 
him  (McGee)  as  to  who  had  killed  Read.  Mc- 
Oee  had  been  called  by  defendant  as  a  wit- 
ness for  the  defendant,  and  it  Is  claimed 
that  the  testimony  offered  by  the  state  re- 
butted McGee's  testimony,  or  at  least  tend- 
ed to  Impeach  McOee.  The  record  is  In  no 
such  condition  that  we  can  determine  this 
qaestion.  The  testimony  of  which  complaint 
is  made  was  not  objected  to  at  the  time  it 
was  offered,  or  at  any  other  time,  and  de- 
fendant asked  no  Instructions  with  reference 
thereto.  It  is  manifest  that  the  testimony 
was  not  admissible  as  substantive  evidence, 
and  that  It  may  not  have  been  admissible  at 
all.  But  as  defendant  made  no  objection 
thereto  he  cannot  complain  thereof  on  this 
appeal.  Nowhere  in  the  record  made  In  the 
trial  court  was  there  any  objection  to  or  com- 
plaint made  of  this  testimony.  Without  ob- 
jection or  complaint  In  the  lower  court  there 
is  nothing  for  ns  to  consider.  State  v.  R^i- 
nick,  127  Iowa,  294,  103  N.  W.  159;  State  v. 
Stafford,  123  N.  W.  167;  State  T.  Pratt,  20 
Iowa,  208,  and  cases  dted. 

Rulings  on  objections  made  by  the  state  to 
the  cross-examination  of  some  of  its  wit- 
nesses, and  upon  objections  made  by  the  de- 
fendant to  the  form  of  certain  questions  pro- 
pounded to  Its  witnesses  by  counsel  for  the 
state,  are  complained  of.  Such  rulings  as 
are   well  known  are  largely   discretionary. 


and  an  appellate  conrt  is  not  Jnstifled  in  In- 
terfering in  the  absoice  of  a  showing  of  abuse 
of  that  discretion.  This  does  not  appear  in 
the  record  as  presented  to  us.  Other  rulings 
are  complained  of  which  need  not  be  set  ont, 
as  they  embody  well-settled  prlndples  of  law, 
which  need  not  be  elaborated. 

2.  The  trial  court  gave  the  following, 
among  other  Instructions:  "It  Is  for  the  Jury 
to  say  whether  or  not,  under  all  the  facts 
and  circumstances  proven  on  the  trial,  there 
has  been  sufficient  corroboration  of  the  vlt- 
neas  Martin.  In  passing  on  this  question,  it 
is  proper  for  you  to  take  Into  consideration 
any  statements  made  by  the  defendant.  Fin- 
ley,  if  made  In  reference  to  the  alleged  crime, 
to  other  witnesses,  or  on  the  witness  stand 
In  his  own  behalf;  also,  wbeOier  or  not  b» 
was  with  Martin  on  the  evening  before  the 
alleged  killing,  and  the  drcnmstances  there- 
of, and  his  conduct  and  association  with  Mar- 
tin thereafter,  if  shown  and  as  shown; 
whether  or  not  the  defendant  Flnley,  by  bis 
actions  and  conduct,  attempted  to  screen,  and 
did  screen,  said  Martin  from  suspicion  In  re- 
gard to  the  transaction,  and  all  other  facts 
and  circumstances  shown  by  the  testimony, 
as  bearing  on  that  question."  This  is  com? 
plained  of  because  it  Is  said  It  was  impossible 
for  the  jury  to  tell  whether  tbe  court  was  re- 
ferring to  the  question  of  Flnley's  credibility 
or  to  the  corroboration  required.  As  no  ex- 
ception was  taken  to  this  or  any  other  in- 
struction given  by  the  trial  court,  and  as  de- 
fendant asked  no  Instructions  there  Is  noth- 
ing for  us  to  consider.  State  v.  Hathaway, 
100  Iowa,  225,  69  N.  W.  449.  The  Instmc- 
tloil  is  not  In  Itself  erroneous  In  any  event 

3.  Defendant  did  not  file  a  motion  for  a  new 
trial  nor  did  he  ask  for  a  directed  verdict, 
but  he  now  Insists  that  the  verdict  Is  with- 
out support  In  .the  testimony.  With  this  con- 
tention we  cannot  agree.  TCliere  was  suf- 
ficient testimony.  If  believed,  to  justify  tbe 
verdict,  and  we  should  not  Interfere. 

We  see  no  tenable  ground  for  reversing 
the  case,  and  the  judgment  must  be,  and  It 
is,  affirmed. 


STATE  V.  HUDSMAN. 

(Supreme  Court  of  Iowa.    June  9,  1910.) 

1.  Pebjubt  ({  12*)— Elbkbrts  op  Oftensb— 
Faj-sitt  or  Sta.te)(ents. 

Under  the  statute  defining  perjuiy  as  the 
willful  false  swearing  to  a  material  matter,  a 
sworn  notice  deliveKd  to  a  sheriff,  in  which 
defendant  testified  that  he  was  the  owner  of 
certain  proi)erty  levied  on,  and  had  bought  and 
paid  for  tbe  same,  could  not  constitute  perjury, 
except  on  a  finding  that  such  statements  were 
untrue  in  fact 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  8{  55-«l;    Dec.  Dig.  t  12l* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6S06-fi310;    vol.  8,  p.  7751.] 
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2.  Peuubt   (i    29*)— Irdictuknt— FAI18ITT 
or  Stateuentb. 

Where  peijui?  is  assigned  on  the  allega- 
tions of  a  notice  served  on  a  sheriff  claiming 
owneratiip  in  defendant  of  property  levied  on, 
both  the  indictment  and  the  evidence  must  tra- 
Teise  the  truth  ot  the  statements  claimed  to  be 
false. 

[E}d.  Note.— For  other  cases,  see  Perjury,  Dea 
Dig.  i  29.*] 

3.  Pebjtjbt  (I  10*)— Oatb— FOKM. 

Any  form  of  oath  ordinarily  calculated  to 
appeal  to  the  conscience  of  the  person  to  whom 
it  is  administered,  and  by  which  he  signifies 
that  his  conscience  is  Ixrand,  is  sufficient  to 
support  an  indictment  for  ■periars,  the  omis- 
sion of  the  words  "So  help  you  Goa''  being  im- 
material. 

VBd.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  If  88,  87;   Dec.  Dig.  §  10.*] 

Appeal  from  District  Court,  Pollt  County; 
Jesse  A.  Miller,  Judge. 

The  defendant  was  tried  on  an  Indictment 
charging  him  with  i>erjury.  He  appeals  from 
a  judgment  on  a  verdict  of  guilty.    Reversed. 

James  Nngent,  for  appellant  H.  W. 
Byers,  Atty.  Gen.,  and  Clias.  W.  L^on,  Asst 
Atty.  Oen.,  for  the  State. 


SHERWIN,  J.  The  defendant  claimed  to 
be  the  owner  of  several  cases  of  shoes  wblcli 
had  been  levied  upon  as  the  property  of  S.  E. 
Carter,  and  served  a  notice  of  such  owner- 
ship on  the  sheriff  as  provided  by  section 
3991  of  the  Code,  whereupon  the  goods  were 
released  from  the  levy.  The  court  Instructed 
that  a  conviction  would  be  warranted  if  the 
jury  found  that,  at  the  time  the  defendant 
signed  and  swore  to  the  notice  and  at  the 
time  he  delivered  it  to  the  sberifr,  he  knew 
tbat  he  waa  not  the  owner  of  the  shoes,  and 
knew  that  he  had  not  bought  them  of  Garter 
and  paid  therefor  the  sum  alleged  therein  to 
have  been  i)ald.  The  instruction  was  errone- 
ous and  prejudicial.  Perjury  ander  the 
statute  Is  the  willful  false  swearing  to  a  ma- 
terial matter.  The  material  matters  In  this 
case  were  whether  the  defendant  was  the 
owner  of  the  shoes  at  the  time  in  question, 
and  whether  he  bought  them  of  Carter  and 
paid  him  therefor  the  amount  stated  in  the 
notice  served  on  the  sheriff.  A  conviction 
would  be  had  only  nx>on  a  finding  that  such 
material  matters  were  untrue  in  fact  In 
State  V.  Gallaughef,  123  Iowa,  378,  98  N.  W. 
006,  we  held  that  an  indictment  that  failed 
to  traverse  the  truth  of  the  false  testimony 
was  fatally  defective.  And  of  course  the  evi- 
dence must  do  so.  The  indictment  in  the 
Instant  case  fails  to  contradict  the  state- 
ments made  by  the  defendant  in  the  notice 
served  on  the  sheriff,  and  the  court  undoubt- 
edly fell  into  the  error  by  following  the  lan- 
guage of  the  Indictment. 

The  notice  purports  to  have  been  signed 
and  sworn  to  before  a  notary  public.  The 
notary  testified  that  the  defendant  was 
sworn  by  him,  but  that  he  did  not  remember 


ttie  exact  form  of  the  oath  administered  to 
him.  He  said,  however,  tbat  be  did  not  tbinlE 
he  used  the  words  "80  belp  you  God"  In  ad- 
ministering the  oath.  Based  upon  thla  testi- 
mony the  defendant  contends  that  there  is 
Insufficient  proof  that  an  oath  was  admin- 
istered. The  statute  makes  no  general  re- 
quirement as  to  the  form  of  an  oath.  The 
purpose  of  an  oath  is  to  secure  the  truth,  and 
hence  any  form  thereof  which  is  ordinarily 
calculated  to  appeal  to  the  consdenoe  of  the 
person  to  whom  it  is  administered,  and  by 
which  he  signifies  that  bis  conscience  is 
bound,  is  sufficient  27  Am.  ft  EiUg.  Enc.  of 
Law,  682 ;  State  v.  Gay,  59  Minn.  21,  60  N. 
W.  676,  60  Am.  St  Rep.  880;  O'ReUly  v. 
People,  86  N.  Y.  164,  40  Am.  Rep.  625;  2 
BoQV.  Law  Diet  320;  80  Oyc  1416. 

The  omission  of  the  words  "So  help  you 
God"  is  Immaterial.  People  v.  Parent,  180 
Cal.  600,  73  Pac.  423. 

Other  alleged  errors  are  discussed  by  coun- 
sel, but  we  need  not  further  notice  same. 
For  the  error  pointed  out,  the  judgment  is 
reversed. 

Reversed. 


RICHARDS  T.  WATTS. 

(Supreme  Court  of  Iowa.    June  0,  1910.) 

TRIAI.    (I     140*)— DiBECTIWO     Vbbdict— Mem- 
ORT   AND   TbUTEBXTLNESS    OF   WITNESS. 

The  credibility  of  a  witness  and  the  valne 
of  his  testimony  is  for  the  jury,  so  that  a  vei^ 
diet  may  not  be  directed  on  the  ground  that 
his  examination  discloses  that  be  is  of  so 
defective  memory  and  so  untruthful  that  his 
testimony  is  unworthy  of  belief. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  H  334,  335 ;   Dec.  Dig.  8  140.*] 

Appeal  from  District  Court,  Polk  Comity; 
Hugh  Brennan,  Judge. 
The  opinion  states  the  case.    Reversed. 

S.  B.  Allen,  for  appellant  J.  M.  Paxaoaa, 
for  appellee. 

WEAVER,  J.  The  petition  alleges  in  sub- 
stance that  the  defendant,  Mary  A.  Watts, 
aiding  and  abetting  one  Marion  Comegys, 
stole  and  carried  away  from  the  home  of  the 
plaintiff  the  sum  of  $746  In  gold  and  silver 
coin.  The  answer  denies  the  charge.  The 
testimony  offered  tends  to  show  tbat  plain- 
tiff is  a  coal  miner  living  in  a  sulmrb  of  the 
city  of  Des  Moines  and  at  the  time  In  ques- 
tion had  accumulated  about  $930  in  gold  and 
silver.  He  was  distrustful  of  banks  of  de- 
posit and  kept  his  treasure  stored  In  a  fruit 
Jar  concealed  in  or  about  bis  bed.  Defend- 
ant lived  in  the  same  neighborhood  and  in 
her  employ  at  this  time  was  one  Marlon  Com- 
egys, a  boy  16  years  of  age.  The  fact  that 
plaintiff  had  a  quantity  of  money  was  luiown 
to  one  or  two  of  his  neighbors,  but  except  in 
the  story  related  by  the  boy,  there  is  no  di- 
rect   testimony    that    defendant    Iiad    such 
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knowledge.  On  July  2,  1906,  plalntUTi  wife 
luiTlnt;  been  temporarily  absent  during  the 
earlier  part  of  the  day  and  plaintiff  himself 
being  away  at  the  mine,  It  was  discovered  on 
their  return  that  a  large  part  of  the  coin  had 
been  abstracted.  It  was  learned  that  Marlon 
Oomegys  had  been  seen  by  one  or  more  of 
the  neighbors  In  the  Tldnlty  of  plaintiff's 
house  at  or  about  the  time  the  money  was 
supposed  to  have  been  stolen,  and  suspicion 
was  aroused  that  he  was  the  guilty  party. 
Upon  being  arrested,  he  confessed  to  having 
taken  the  money,  but  claimed  that  he  took  It 
at  the  direction  and  Instigation  of  the  defend- 
ant  to  whom  be  had  delivered  the  booty.  Asa 
witness  In  this  case,  he  swears  that  defend- 
ant told  him  there  was  money  In  plaintiff's 
house  and  to  go  over  there  and  hunt  until  he 
found  it  When  he  had  consented,  he  says  she 
gave  him  a  key  with  which  he  unlocked  the 
door  oi  plalntUTs  house,  found  the  fruit  Jar 
In  or  under  the  bed,  and  took  out  a  part  of 
the  money  and  wait  with  it  to  the  defendant, 
who,  on  ascertaining  that  he  had  not  taken 
It  all,  directed  him  to  return  and  get  the  re- 
mainder. He  thereupon  returned  to  plain- 
tiff's house  and  took  more  of  the  money,  but 
left  a  remnant  In  the  jar.  He  farther  says 
that  on  taking  the  money  to  the  defendant 
she  placed  It  In  a  baking  powder  can  and 
burled  It  In  or  under  one  of  the  mangers  In 
the  cow  bam,  and  that  from  the  moneys  so 
received  she  gave  him  one  or  two  gold  pieces. 
On  the  following  day  she  went  with  him  to 
the  city  and  bought  him  a  suit  of  clothes  and 
a  pair  of  shoes.  On  Monday  an  officer  went 
to  the  home  of  defendant  for  the  purpose  of 
Interviewing  or  arresting  the  boy,  and  ac- 
cording to  his  story,  defendant  had  him  con- 
ceal himself  until  the  officer  had  left  Upon 
search  of  the  premises  no  money  was  found, 
but  at  the  place  under  the  manger  where  the 
boy  claims  defendant  concealed  the  money 
there  was  found  an  excavation  substantially 
such  as  he  described.  Cross-examination  of 
this  witness  developed  some  apparent  incon- 
sistencies in  his  story  and  he  quite  frequent- 
ly professed  forgetfulness  as  to  some  of  the 
material  details.  The  record  as  made  by  him 
seems  to  Indicate  that  he  Is  not  of  a  high  or- 
der of  Intelligence,  but  his,  story  as  a  whole 
is  neither  so  Illogical  or  unnatural  as  to 
stamp  him  as  a  mental  Incompetent  His 
testimony  also  finds  some  support  In  the  tes- 
timony of  others.  Indicating  that  defendant 
when  approached  with  reference  to  the  trans- 
action denied  knowing  the  name  of  the  boy, 
and  that  she  admitted  having  concealed  him 
from  the  officer  and  In  other  ways  sought  to 
prevent  his  prosecution. 

At  the  close  of  the  plalntlfTs  testimony  the 
defendant  moved  the  court  as  follows  (we 
quote  from  the  record):  "Mr.  Parsons:  At 
the  close  of  the  testimony  for  the  plaintiff, 
and  after  the  plaintiff  had  rested,  the  defend- 
ant moves  the  court  to  strike  from  the  record 


all  fbe  teatlmony  of  wltnelss,  Marion  Oom^ys, 
on  the  grotmd  that  the  examination  of  the 
said  Marlon  Oomegys  develops  that  he  Is  of 
so  defective  memory  that  his  testimony  Is 
unworthy  of  belief  and  no  credence  can  be 
put  on  it;  second,  that  the  examination  of 
the  said  Marlon  Comegys  discloses  to  the 
court  that  he  is  so  absolutely  untruthful  that 
his  testimony  cannot-  be  considered  In  a  court 
of  justice;  third,  that  the  testimony  of  the 
plalntlfTs  other  witnesses  upon  every  point 
that  touches  the  said  Marion  Comegys  abso- 
lutely disputes  his  testimony.  The  def«idant 
also  moves  the  court  to  Instruct  the  jury  to 
return  a  verdict  for  the  defendant  on  the 
ground  that  there  is  not  sufficient  evidence 
to  sustain  a  verdict;  second,  that  it  would 
be  the  duty  of  the  court  If  a  verdict  were 
rendered  against  the  plaintiff  in  this  case  to 
set  it  aside."  Upon  the  submission  of  this 
motion  the  court  made  the  following  order: 
"The  evidence  of  the  boy  will  be  stricken  from 
the  record  and  the  motion  to  direct  a  verdict 
will  be  sustained."  A  subsequent  motion  by 
the  plaintiff  for  a  new  trial  was  overruled, 
and  judgment  upon  the  directed  verdict  was 
entered  against  plaintiff  for  costs,  and  he  ap- 
peals. 

It  Is  unnecessary  to  enter  upon  any  discus- 
sion of  this  case.  The  bare  statement  of  the 
facts  demonstrates  the  erroneous  character 
of  the  judgment  That  experienced  bjA  em- 
inent counsel  should  present  such  a  motion, 
and  that  the  learned  trial  court  should  sus- 
tain It  is  explainable  only  upon  the  theory 
that  they  assumed  the  record  thus  made 
would  never  be  reviewed  upon  appeal  and 
that  by  this  short  and  unconventional  device 
a  possible  injustice  might  be  prevented.  It 
ought  not  to  be  necessary  to  say  that  the 
credibility  of  the  witness  and  the  value  of 
his  testimony  were  matters  for  the  jury 
alone.  Counsel  may  have  believed  him  utter- 
ly unworthy  of  credence  and  the  court  may 
have  fully  sympathized  with  that  view,  nev- 
ertheless. It  was  the  right  of  the  plaintiff  to 
hare  the  judgment  of  the  jury  thereon.  To 
sustain  the  judgment  in  this  case  would  be 
to  establish  a  precedent  destructive  of  the 
fundamental  principles  underlying  our  jury 
system.  No  argument  can  add  emphasis  to 
a  self-evident  proposition. 

A  new  trial  must  be  ordered,  and  for  that 
purpose  the  judgment  of  the  district  court  la 
reversed. 


SOLLINO  V.  BBBOBR. 
(Supreme  Court  of  Michigan.    June  6,  1910.) 
Appbai,  and  Erbob  (I  170*}— Nnxasirr  voa 

OBJECTIOKS   IK    liOWEB   OOTTBT. 

Where  plaintiff  served  on  defendant  a  note 
of  Issue,  stating  bis  intent  to  take  an  Inquest, 
and  expressed  it  in  his  notice  of  triaL  and 
defendant  thronKh  Inadvertence  failed  to  file  or 
serve  on  plaintiff's  attorney  an  affidavit  of  merit 
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b«foN  the  fint  iaj  of  the  term,  m  that  under 
tlie  express  provisions  of  circuit  coart  rule  14 
judgment  coold  be  entered  on  the  Inquest  or 
any  day  thereafter,  and  defendant  acqaiesced 
in  the  court's  contention  Uiat  under  the  rule 
be  ooold  not  make  a  substantial  defense  to  the 
action  and  made  no  objection  to  rendition  of 
judgment  against  him,  he  could  not  on  writ 
of  error  attack  the  constitutionality  of  the 
nie. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
XhTor,  Cent.  Dig.  {  1037;    Dec.  Dig.  i  170.*] 

Error  to  Circuit  Court,  Wayne  County; 
James   O.   Murfln,   Judge. 

Action  by  Bernard  B.  Selling  against 
Emanuel  T.  Berger.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  MOORE,  BROOKE,  McAL- 
VAY;  BLAIR,  and  STONE,  JJ. 

Eugene  A.  Walling,  for  appellant  Edwin 
S.  Bartlett,  for  appellee. 

BLAIR.  J.  A  suit  was  begun  In  assumpsit 
by  tlie  plalntlfr  in  tbe  above-entitled  cause 
against  the  defendant  by  declaration  on  tbe 
common  counts,  setting  forth  speclflcally  a 
promissory  note  given  to  the  plaintiff  by  the 
defendant  in  1905,  on  which  declaration  was 
indorsed  a  rule  to  plead  and  service  of  which 
was  duly  had.  On  June  2,  1909,  defendant 
appeared  by  his  attorney  and  pleaded  the 
general  issue,  giving  express  notice  of  spe- 
cial defenses.  Thereafter,  on  the  following 
day,  June  3,  1909,  more  than  14  days  before 
tbe  first  day  of  the  July  term  (July  6,  1909), 
plaintiff  served  upon  defendant's  attorney 
a  note  of  issue  on  the  general  printed  form 
used  in  the  city  of  Detroit,  and  Interlined 
in  ink  on  the  notice  for  demand  of  trial  the 
words  "on  Inquest."  After  the  words  "trial 
by  Jury"  in  the  note  of  Issue  were  Inserted 
the  words,  clearly  and  distinctly,  "No,  on  In- 
quest" And  "on  inquest"  also  appeared  in 
the  notice  of  trial.  According  to  defendant's 
testimony,  bis  counsel  saw  the  words  "on  in- 
quest," but  read  the  words  "on  argument" 
Subsequently,  and  several  days  after  the  first 
day  of  tbe  July  term,  plaintiff  came  before 
Hon.  James  O.  Murfln,  circuit  Judge,  with  re- 
quest that  Judgment  be  entered  In  his  favor, 
of  which  fact  tbe  defendant's  attorney  was 
notified  several  days  in  advance.  An  affida- 
vit of  merits  signed  by  the  defendant  was  on 
the  day  of  the  bearing  filed  and  served,  and 
the  case  adjourned  for  two  days,  owing  to 
tbe  absence  of  the  defendant  from  the  city. 
Finally,  on  tbe  17th  day  of  July,  A.  D.  1909, 
plaintiff  again  ai^)eared  before  Hon.  James 
O.  Murfln,  circuit  Judge,  and  both  the  de- 
fendant and  his  attorney  were  in  court 
Thereupon  the  following  occurred,  as  shown 
by  the  record:  "Tbe  Court:  I  am  familiar 
with  tbe  conditions  of  the  pleadings  and  all 
that  Do  you  know  of  any  way  whereby  I 
can  permit  you  to  make  a  substantial  defense 
to  this  action?  Mr.  Berger:  I  do  not  The 
Court:    I  don't  either,  and  because  of  that 


shall  not  do  it  If  I  could  find  any  way,  I 
would  let  you  do  It  Mr.  Berger:  That  is 
the  unfortunate  part  of  it,  Mr.  Hawley's  Ig- 
norance of  the  inquest  proceedings.  Not  hav- 
ing referred  It  to  me,  of  course  I  am  preclud- 
ed—  Tbe  Court:  Do  you  wish  to  cross-ex- 
amine Mr.  Selling  after  his  computation?  Mr. 
Berger:  Absolutely  not  at  all.  Hie  Court: 
Very  well.  Enter  Judgment  for  12,981.60." 
A  motion  for  a  new  trial  based  upon  the  un- 
constitutionality of  circuit  court  rule  14  was 
overruled,  and  defendant  has  removed  tbe 
record  to  this  court  for  review  upon  writ  of 
error.  Tbe  assignments  of  error  challenge 
the  constitutionality  of  said  role  14. 

Although  we  are  entirely  satisfied  that 
there  is  no  merit  in  defendant's  contention 
that  circuit  court  rule  14  is  invalid  as  de- 
priving litigants  of  their  constitutional  right 
to  defend  suits  ag;alnst  them  and  as  depriv- 
ing them  of  their  property  without  due  pro- 
cess of  law,  we  must  decline  to  consider  the 
question  upon  this  record,  in  view  of  defend- 
ant's response  to  the  questions  of  the  trial 
Judge.  People  v.  Grant,  117  Mich.  613,  76  N. 
W.  99. 

The  Judgment  is  affirmed. 


ZANOER  V.  ZANGER. 
(Supreme  Court  of  Michigan.     June  9,  1910.) 

Divorce  (S  256*)— Libn  fob  Aximont— Ade- 

quAOT  OF  Secubity. 

Where  a  divorce  decree  gave  complainant 
a  lien  on  certain  of  defendant's  property  for 
alimony,  and  provided  that  upon  a  certain  no- 
tice to  complainant,  and  an  offer  of  defendant 
to  give  a  lien  upon  other  property  having  a 
fair  value  of  $12,000,  comidainant  sbould  relin- 
quish  the  lien  upon  the  property  described  in 
the  decree,  and  have  a  lien  upon  the  substituted 
property,  the  question  whether  property  worth 
$12,(X)0  is  adequate  security  for  tbe  alimony 
was  a  subject  for  consideration  when  the  origi- 
nal decree  was  granted,  and  cannot  be  raised 
upon  petition  to  have  tbe  original  lien  trans- 
ferred to  other  property. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dea 
Dig.  {  256.»] 

Appeal  from  Circuit  Court  Wayne  County, 
in  Chancery;   Flavins  L.  Brooke,  Judge. 

Action  by  Electa  F.  Zanger  against  Oustav 
W.  Zanger.  From  an  order  discharging  a 
lien  for  alimony  upon  certain  property,  and 
giving  In  lieu  thereof  a  lien  on  other  propw- 
ty,  complainant  appeals.    Affirmed. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,    BLAIR,   and    STONE,   JJ. 

Walter  Barlow,  for  ai^iellant  Lucking; 
Emmons  &  Helfman,  for  appellee. 

OSTRANDER,  J.  In  November,  1907,  com- 
plainant secured  a  divorce  from  the  defend- 
ant and  in  the  decree  which  was  rendered 
it  is  provided  that  in  consideration  of  the 
discharge  and  satisfaction  of  all  claims  ioT 
alimony,  solicitor's  fees,  further  sui^iort 
maintenance,  and  dower  the  defendant  should 
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pay  to  complainant  $160  monthly,  In  monthly 
Installmente,  beginning  Novepiber  12,  1907, 
and  continuing  during  the  life  of  ctHnplaln- 
ant  or  until  she  should  remarry.  Comidaln- 
ant  was  given  a  lien  to  aecnre  payment  of 
the  alimony  upon  certain  property  in  the  city 
of  Detroit,  which  was  described  in  the  decree. 
It  was  also  decreed  that  upon  16  days'  notice 
in  writing  to  the  said  complainant,  or  her  so- 
licitor, and  upon  the  offer  of  the  said  defend- 
ant to  glre  her  a  Hen  upon  other  property 
"haring  a  fair  value  of  |12,000,"  she  should 
relinquish  the  Hen  upon  the  property  de- 
scribed In  the  decree,  and,  in  Ilea  thereof, 
have  a  lien  upon  the  substituted  property  as 
security  for  the  iwyment  of  the  said  alimony, 
and  that  In  the  event  of  a  disagreement  as 
to  the  value  of  the  property  offered  in  Ilea 
of  the  premises  described  in  the  decree  the 
court,  upon  a  proper  application,  should  de- 
termine as  to  the  value  of  the  property  so 
offered,  and  that  the  decision  of  the  court 
upon  the  subject  of  the  value  of  the  proper- 
ty should  be  binding  upon  the  respective  par- 
tle&  In  Novonber,  1909,  the  defendant,  pur- 
suant to  the  decree,  asked  the  complainant 
to  rellnqnish  and  surrender  her  lien  upon  the 
property  de^KTlbed  In  the  decree  and  to  ac- 
cept in  lieu  thereof  a  lien  upon  166  acres  of 
land  in  the  township  of  Bcorse,  Wayne  coun- 
ty, upon  which  property  there  was  a  first 
Hen  of  15,000.  She  declined  to  do  this,  and 
the  defendant  filed  his  petition  In  the  Wayne 
clrcnlt  court.  In  chancery,  asking  the  court 
for  an  order  discharging  the  property  men- 
tioned In  the  decree  from  the  Hen  created  by 
the  decree  and  to  transfer  the  same  to  the 
said  EJcorse  property  subject  to  the  |5,000 
mortgage.  The  complainant  answered  the 
petition  of  defendant,  and  set  up  that  she  is 

30  years  old,  and  has  a  prospect  of  life  of 

31  years ;  that  the  present  cash  value  of  the 
decree  for  alimony  according  to  her  prospect 
of  life  is  upwards  of  $33,000 ;  that  the  prop- 
erty in  the  dty  of  Detroit  upon  which  she  has 
a  lien  Is  worth  $75,000  and  Is  subject  to  prior 
liens  of  $80,000;  that  property  of  the  val- 
ue of  $12,000  Is  not  adequate  security  for 
the  payment  of  her  alimony;  that  the  land 
In  Ecorse  Is  in  a  farming  community,  can 
only  be  used  for  farming  purposes,  U  not 
good,  productive  farm  land,  and  is  not  worth 
to  exceed  $10,000  or  thereabouts,  and  that 
It  would  be  unfair  to  compel  her  to  accept  a 
lien  upon  that  property  in  lieu  of  the  proper- 
ty described  In  the  decree.  Some  testimony 
was  taken,  and  on  the  13th  of  December  last 
the  court  entered  an  order  discharging  the 
property  described  In  the  original  decree 
from  the  Hen,  giving  to  the  complainant  in 
lieu  thereof  a  lien  subject  to  a  first  mortgage 
of  $5,000,  upon  the  property  In  the  township 
of  Ecorse,  said  order  to  become  operative 
when  a  warmnty  deed  conveying  said  prop- 
erty to  defendant  had  been  duly  recorded. 


From  tbis  order  the  complainant  has  ap- 
pealed. 

In  her  brief  It  is  said  that  the  appeal  pre- 
sents two  questions;  one  of  them  being 
whether  property  of  the  fair  value  of  $12,000 
is  adequate  security  fi>r  the  payment  of  $150 
monthly  as  alimony  during  the  lifetime  of 
complainant  or  untU  she  may  remarry.  It  is 
not  claimed  that  the  court  was  without  pow- 
er to  insert  such  a  provision  In  the  decree. 
We  Qtlnk  the  question  is  not  before  us  for 
decision.  It  was  a  subject  for  consideration 
when  the  original  decree  was  granted.  Noth- 
ing is  now  presented  upon  that  subject  which 
might  not  have  been  presented  at  the  hearing 
of  the  divorce  case.  This  is  not  a  proceeding 
under  the  statute  (Gomp.  Laws,  {  8641)i  for 
a  modification  of  the  original  decree,  and, 
if  it  were,  It  does  not  appear  that  any  facts 
have  arisen  since  the  enti7  of  the  decree  or 
that  any  change  has  taken  place  in  the  con- 
dition of  the  parties  requiring  or  warranting 
a  modification  of  the  decree.  Bee  Perkins  v. 
Perkins,  12  Mich.  456 ;  Chandler  v.  Chandler, 
24  Mich.  176;  Reynolds  v.  Reynolds,  115 
Mich.  378,  78  N.  W.  425. 

Tlie  other  question  is  whether  the  testi- 
mony produced  In  the  court  below  shows  the 
substituted  property  to  be  fairly  worth  $12,- 
000.  We  think  it  does,  and  that  upon  this 
subject  there  is  no  fair  dispute. 

The  decree  Is  afllrmed,  but  without  costs. 


PEOPLE  ex  reL  ANDERSON  v.  RINEHART. 
(Supreme  Court  of  Michigan.     Jane  6,  1910.) 

Elections  (}  186*)— Dhtbotivx  Baixots— Ini- 
tials or  INSPECTOB. 

Pub.  Acts  1006,  No.  56^  I  22;  foiUdding  an 
inspector  to  write  his  initialB  on  perforated 
comers  of  ballots  for  use  at  an  election,  is ' 
mandatory,  and,  where  such  comers  were  used 
by  an  inspector  for  writing  his  initials,  the  votes 
are  void,  as  the  statute  expressly  provides  each 
ballots  shall  neither  be  placed  in  the  box  nor 
counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  159;    Dec  Dig.  I  186.*] 

Error  to  Circuit  Court,  Cass  County; 
Orviile  W.  Coolidge,  Judge. 

Quo  warranto  by  the  People,  on  the  rela- 
tion of  Robert  J.  Anderson,  against  Carlton 
W.  Blnehart.  There  was  a  Judgment  In  fa- 
vor of  respondent,  and  relator  brings  error. 
Reversed,  and  Judgment  entered  for  relator. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,  and  BROOKE^  JJ. 

Thomas  J.  Bresnahan  and  Coy  W.  Hen- 
dryx,  for  appellant  Smith  &  Lyle,  for  ap- 
pellee. 

HOOKER,  J.  The  proeecntlng  attorney  for 
the  county  of  Cass  filed  an  Information  on 
behalf  of  Anderson  against  Rinehart  to  try 
the  title  of  these  persons  to  the  office  of 
county  clerk  In  said  county ;  Rinehart  being 
in  possession  under  a  certificate  of  election. 
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The  case  must  turn  npon  the  dlsposltloii 
to  be  made  of  the  ballots  cast  In  the  town- 
ship of  Calvin,  all  of  which  should  be  ez- 
cloded  or  all  counted.  If  excluded,  relator 
-wlU  have  a  majority  of  88  in  the  county.  If 
counted,  respondent  was  elected  by  137  votes. 
The  alleged  defect  in  the  ballots  Is  that  the 
Initials  of  the  inspector  were  placed  on  the 
perforated  comers  of  the  ballots,  and  were 
all  torn  off  by  the  Inspector  after  he  receiv- 
ed them  from  the  electors  and  before  deposit- 
ing them  In  the  box.  l%e  statute  Involved  In 
this  case  Is  section  22,  Pub.  Acts  1906,  No. 
65,  p.  74.  "Sec.  22.  At  the  opening  of  the 
polls,  after  the  organization  of,  and  in  the 
presence  of  the  board  6t  Inspectors,  one  of 
the  Inspectors  shall  open  the  packages  of  bal- 
lots In  such  a  manner  as  to  preserve  the  seal 
Intact  He  shall  then  deliv«'  to  one  of  the  in- 
[Qiectors,  to  be  designated  by  the  board,  fifty  of 
the  ballots,  and  shall  place  the  pencils  for 
marking  the  ballots  In  the  booths.  l%e  inspec- 
tor so  designated  shall  at  once  proceed  to  write 
his  initials  In  ink  on  the  lower  left-hand  comer 
of  the  back  of  each  of  said  ballots,  but  not  up- 
on the  perforated  comer,  in  his  ordinary  hand- 
writing, and  without  any  distinguishing  mark 
of  any  kind.  As  each  successive  voter  calls  for 
a  ballot,  another  one  of  the  insijectors  shall 
dellTer  to  him  the  first  signed  of  the  fifty 
ballots,  and  as  the  supply  of  ballots  In  the 
hands  of  the  Inspectors  shall  decrease,  ad- 
ditional ballots  shall  be  signed  by  the  same 
inspector,  so  that  at  least  twenty-five  bal- 
lots so  signed  shall  be  at  all  times  in  the 
hands  of  the  Inspector  delivering  the  ballots 
to  the  elector."  It  is  contended  on  behalf 
of  the  respondent  that  the  provision  regard- 
ing initials  should  be  held  to  be.  directory, 
rather  than  mandatory,  and  that  a  failure 
to  strictly  comply  with  it  would  not  require 
the  exclusion  of  the  Informal  ballots,  and  we 
are  cited  to  the  case  of  Horning  v.  Board  of 
Canvassers,  119  Mich.  51,  77  N.  W.  446,  In 
support  of  the  claim.  Under  the  law  in  force 
at  that  time,  the  poll  clerks  were  required 
to  write  their  initials  in  Ink  on  the  npptr 
left-hand  comer  of  the  back  of  each  of  the 
ballots,  etc.  Another  section  required  that 
"any  ballot  which  is  not  indorsed  with  the 
Initials  of  the  poll  clerks  as  provided  In  this 
act.  shall  be  void  and  shall  not  be  counted." 
We  held  In  that  case  that  the  ballots  voted 
(all  being  Indorsed  in  a  different  comer) 
should  be  counted.  This  case  was  decided 
in  December,  1888,  under  the  act  of  1891 
(Pub.  Acts  1891,  No.  190).  Several  other 
provisions  of  that  act  have  been  held  man- 
datory and  informal  ballots  rejected.  Thns 
in  Attorney  General  v.  McQuade,  94  Mich. 
439,  53  N.  W.  944,  the  noncompliance  with 
the  requirement  that  the  voter  must  go  alone 
into  the  booth  and  there  prepare  his  ballot 
concealed  from  the  view  of  all  persons,  and 
fold  it  so  that  the  face  should  be  conceal- 
ed, and  the  initials  exposed  to  view  and  non- 
compliance with  the  provisions  relating  to 
usistance  to  Illiterate  persons  in  marking 
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their  ballots,  made  the  exclusion  of  ballots 
necessary. 

In  Attorney  (General  v.  May,  99  Mich.  539, 
68  N.  W.  483,  25  U  B.  A.  325,  we  held  the 
same  where  assistance  was  rendered  to  a 
voter,  who  had  not  previously  taken  the 
statutory  oath.  In  Attorney  Oenera}  t. 
Stlllson,  108  Mich.  419,  66  N.  W.  388,  we 
held  that  the  vote  of  an  entire  township 
must  be  excluded  for  the  reason  that  an  in- 
terpreter duly  sworn  was  allowed  to  remain 
within  the  raciling  at  a  voting  precinct,  and 
to  mingle  and  talk  freely  with  voters  after 
receiving  and  before  marking  their  ballots, 
such  voters  not  having  requested  the  as- 
sistance of  an  Interpreter.  Again  in  Attorney 
General  v.  Klrby,  120  Mich.  592,  79  N.  W. 
1009,  the  vote  of  a  township  was  excluded 
because  an  unofficial  person  was  appointed 
"Instructor,"  to  distribute  ballots,  who  was 
allowed  access  to  voters  even  after  they  had 
entered  the  booth,  and  this  was  held  notwith- 
standing the  fiict  that  the  parties  all  acted 
in  good  faith  and  the  absence  of  proof  that 
any  one  was  unduly  influenced.  See,  also, 
De  Gaw  v.  Fitzslmmons,  124  Mich.  611,  83 
N.  W.  282.  SubsequenUy,  and  in  1906,  and 
presumably  with  the  full  knowledge  of  the 
Homing  Case,  the  Iioglslature  amended  the 
act  by  expressly  prohibiting  the  use  of  the 
perforated  comw  for  Initials.  In  view  of 
these  cases,  and  the  subsequent  legislation, 
we  must  hold  the  provision  mandatory,  and 
the  vote  void- 
It  Is  urged  that  voters  should  not  be  dis- 
franchised by  the  carelessness  or  fraud  of 
inspectors,  and  we  are  cited  to  many  cases 
where  courts  have  refused  to  exclude  votes 
for  election  irregularities.  Courts  are  al- 
ways reluctant  to  deprive  electors  of  their 
votes,  or  to  do  violence  to  the  expressed  will 
of  the  public,  but  these  regulations  are  made 
in  furtherance  of  a  design  to  protect  electors 
in  the  exercise  of  their  electoral  privileges. 
In  the  case  of  McQuade,  supra,  it  was  said 
by  Mr.  Justice  Grant:  "These  provisions  of 
the  law  must  be  held  mandatory,  or  else  the 
purpose  of  the  law  is  defeated,  and  the  op- 
portunities for  fraud  are  Increased,  rather 
than  diminished.  If  an  inspector  or  other 
person  be  i)ermitted  to  enter  the  booths  with 
the  voters,  the  danger  Is  far  greater  than 
under  the  old  system,  where  there  was  some 
opportunity  to  see  and  detect  fraud.  Under 
this  practice,'  venal  voting  could  be  readily 
accomplished.  The  law  Is  designed  to  secure 
absolute  secrecy  to  the  elector,  and  thus  pre- 
vent all  opportunity  for  corrupt  practices. 
The  law  does  not  permit  parties  to  profit  by 
such  frauds,  though  they  may  not  have 
participated  In  the  fraud.  The  rale  laid 
down  by  the  text  writers  Is  as  follotvs: 
'When  fraud  on  the  part  of  the  officers  of 
election  is  established,  the  poll  will  not  be 
rejected,  unless  it  shall  prove  to  be  Impos- 
sible to  purge  it  of  the  fraud.  When  the  re- 
sult of  a  poll,  as  shown  by  the  returns,  is 
false  and  fraudoloit,  and  it  is  Impossible  to 
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ascertain  the  actual  vote  from  the  otber  stI- 
dence  In  tbe  case,  the  vote  of  such  poll 
must  be  wholly  rejected.'  Paine,  Elect  1 499; 
McCrary,  EUect  H  190,  192.  This  rule  Is 
founded  In  good  sense,  and  la  sustained  by 
the  authorities."  We  said  in  the  case  of 
Stlllson,  supra:  "We  have  frequently  held 
that  electors  are  not  to  be  deprived  of  the 
result  of  their  votes  by  the  mere  mistakes  of 
election  officers,  when  such  mistakes  do  not 
Indicate  that  the  result  has  been  changed 
thereby,  and  many  things  may  occur  that 
can  be  treated  as  Irr^ularities.  See  People 
V.  Avery,  102  Mich.  572  [61  N.  W.  4],  and  au- 
thorities cited.  On  the  other  hand,  where 
fraud  appears  upon  the  part  of  Ihe  inspectors, 
the  voter  must  sometimes  be  deprived  of  his 
vote.  Attorney  General  v.  McQuade,  94 
Mich.  439  [53  N.  W.  944].  And  this  must 
always  he  the  case  where  mandatory  provi- 
sions are  disregarded,  if  the  result  would 
be  thereby  changed."  Continuing  upon  the 
subject  of  the  constitutionality  of  the  law 
which  is  attacked  in  this  case  as  it  was 
there,  we  said  much  In  the  last-mentioned 
case  that  can  as  well  be  read  there  as  to  re- 
peat it  here.  We  held  these  laws  within 
the  powers  expressly  conferred  by  the  Oon- 
stitation,  although  they  might  require  some 
sacrifice  by  the  Individual  for  the  public 
good.  The  statute  erpressly  provides  that 
such  ballots  as  these  shall  be  neither  placed 
In  the  box  nor  counted,  and  we  have  no 
alternative,  but  to  apply  the  law. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  a  Judgment  of  ouster  entered 
against  the  respondent,  and  in  favor  of  the 
relator. 


ROWB  V.  BRBGENZER. 
(Supreme  Court  of  Michigan.     June  6,  1910.) 

1.  Negligence    (8     125*)— Evidence— Rele- 

VANCT— SmiLAB  ATTACKS. 

In  an  action  for  negligently  setting  fire  to 
•lashings  which  spread  to  and  destroyed  plain- 
tiff's wood,  evidence  that  three  or  four  days 
prior  to  the  fire  in  question  defendant  remark- 
ed that  it  was  a  good  time  to  bum  now,  and 
that  the  witness  discovered  a  fire  a  few  minutes 
later,  was  competent  on  the  question  whether 
defendant  set  the  fire  in  question. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8!  239-244;  Dec.  Dig.  S  125.*] 

2.  EJviDENCE  (5  220*)—Admissions— Evasion. 

In  an  action  for  negligently  setting  fire, 
where  a  witness  had  testified  that  there  was 
no  time  between  Saturday  when  he  first  dis- 
covered the  fire  and  Tuesday  or  Wednesday 
when  plaintiff's  wood  burned  when  there  was 
no  fire  in  the  slashing  near  the  wood,  testi- 
mony that  witness  asked  defendant  on  Sunday 
if  he  had  been  setting  fire,  but  that  he  made  an 
evasive  answer,  was  admissible, 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Dec.  Dig.  i  220.*] 

3.  Appeal  and  Bbbob  (§  222*)— Pkesentation 
OF  Qdestionb  in  Loweb  Coubt— Excep- 
tions—Motion  FOR  Neiw  Tbial. 

Where  no  exceptions  were  taken  to  the 
reasons  assigned  by  tbe  circuit  judge  In  deny- 


ing a  modoo  for  a  new  trial  nor  to  the  opinion 
as  a  whole,  the  ruling  cannot  be  consideKd  on 
appeaL 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  »  1156,  1^-1^6;  Dec. 
Dig.  I  222.*] 

Error  to  drcnit  Court,  Osceola  County; 
Charles  H.  Rose,  Judge. 

Action  by  Arthur  Rowe  against  Joseph 
Bregenzer.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

Argued  before  MOORE,  BROOKE,  McAI/- 
VAY,  BLAIR,  and  STONE,  JJ. 

Cogger  &  Broomfleld,  for  appellant  B.  N. 
Savidge,  for  appellee. 

BLAIR,  J.  Defendant  prosecutes  his  writ 
of  error  to  review  the  judgment  of  the  cir- 
cuit court  entered  upon  the  verdict  of  the 
jury  in  favor  of  plaintiff.  The  case  was  be- 
gun in  justice's  court,  where  the  following 
declaration  was  filed :  "For  that  whereas  the 
plaintiff  on,  to  wit  the  5th  day  of  August 
1908,  was  the  owner  of  a  large  quantity  of 
wood,  to  wit,  40  cords  of  the  value  of  $60, 
lawfully  piled  on  the  premises  of  defendant 
and  the  said  defendant  on  or  about  tbe  said 
day  negligently,  carelessly,  willfully,  and 
maliciously  did  set  or  cause  to  be  set  a  fire 
or  fires  on  said  premises,  and  that  by  and 
through  the  negligence,  carelessness,  and  de- 
fault of  said  defendant  and  his  servants  in 
setting  such  fires  at  an  improper  and  unsea- 
sonable time,  and  In  not  caring  for  such  fires, 
and  In  not  controlling  and  preventing  the 
spreading  of  the  same  and  not  extinguishing 
the  same  in  due  season,  said  fires  spread  to 
the  plalntifTs  wood  and  utterly  burned,  con- 
sumed, and  destroyed  said  40  cords  of  wood, 
the  property  of  said  plaintiff,  to  the  damage 
of  plaintiff  $60,  and  therefore  he  brings  suit." 

Ten  of  the  12  assignments  or  error  are  bas- 
ed upon  alleged  errors  of  the  court  in  ruling 
upon  the  admissibility  of  testimony.  It  was 
undisputed  that  plaintUTs  wood  was  destroy- 
ed by  fire  on  defendant's  premises,  and  the 
principal  question  of  fact  In  the  case  was 
whether  defendant  was  responsible  for  the 
setting  of  the  fire.  No  eyewitness  testified 
to  the  fact  of  defendant  starting  the  fire  or 
causing  It  to  be  started.  Plaintiff  sought  to 
connect  defendant  with  the  fire  by  his  own 
declarations  and  admissions  and  by  drcam- 
stantlal  evidence.  The  wood  was  pUed  in  a 
slashing  full  of  dead  tops,  brush,  and  debris, 
and  the  season  was  a  very  dry  one.  There 
was  testimony  to  the  effect  that  prior  to  the 
burning  in  question  defendant  had  given  no- 
tice to  one  ot  the  owners  of  the  wood  that  he 
wanted  it  taken  away  because  he  was  going 
to  bum  the  slashing.  The  testimony  showed 
that  the  wood  was  burned  either  on  Tuesday 
or  Wednesday,  August  4  or  5,  1908. 

A  witness  was  permitted  to  testify  that  tbe 
Saturday  before  the  fire  he  had  the  follow- 
ing conversation    with   defendant:    "All   he 
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aald,  I  made  the  remark,  Toa  were  gone 
quite  awhile,'  because  1  'had  been  runnlug  the 
binder  In  his  place.  He  was  cutting  quite  a 
number  of  rows  ahead  of  me,  and  I  thought 
maybe  he  had  deserted  me,  and  he  aald,  'I 
was  jUBt  walking  around  through  the  slash- 
ing to  see  If  the  wood  was  out  of  there,'  he 
Bald.  'What  a  good  time  it  would  be  to  bum 
now.'  That  Is  all  the  conversation  there  was. 
There  wasn't  any  fire  In  the  slashing  next  to 
this  wood  then.  I  first  discovered  the  fire  a 
few  minutes  after  that,  while  we  were  stand- 
ing there  talking.  I  stopped  the  binder  so  I 
could  look  away  from  the  team,  and  said. 
There  is  a  fire  over  on  the  side  of  the  slash- 
ing next  to  Mattock's.'  That  is  a  portion  of 
the  same  slashing  Bregenzer  had  beem 
through  to  see  if  the  wood  was  out  I  was 
home  Sunday,  and  I  don't  know  anything 
about  the  fire  on  Sunday.  I  couldn't  say 
whether  there  was  any  flre  there  on  Monday. 
If  there  was.  It  had  burned  down  and  gone 
out"  Error  is  assigned  upon  the  admission 
of  this  testimony  because  It  Is  claimed  it 
conclusively  appeared  that  the  flre  spoken  of 
was  not  connected  with  the  destruction  of 
the  wood.  If  the  jury  believed  this  testi- 
mony, it  tended  to  show  that  defendant, 
knowing  that  the  wood  was  still  there  and 
the  probability  of  its  burning,  started  a  flre 
In  the  slashing.  Whether  the  flre  was  actu- 
ally or  only  apparently  extinguished,  the  tes- 
timony was  competent  and  material,  in  con- 
nection with  the  other  circumstances,  as  l)ear- 
ing  upon  the  question  whether  the  defendant 
set  the  flre  a  day  or  two  later. 

Error  is  also  assigned  upon  the  admission 
of  the  following  conversation  between  a  wit- 
ness and  defendant  on  Sunday  before  the  de- 
struction of  the  wood:  "Q.  Now,  what  did 
yon  say  to  him?  A.  I  asked  him  if  he  bad 
been  setting  fire.  Q.  Did  he  hear  you?  A. 
Xes,  sir.  Q.  What  did  he  do  or  say?  A.  He 
said—  He  didn't  say  'yes'  or  'no.'  Q.  Did  he 
make  any  reply?  A.  He  smiled  a  little,  and 
said  it  was  taking  a  flat  sweep  over  the  valley, 
or  would  be  taking  a  flat  sweep  over  the  valley, 
something  like  that  I  wouldn't  say  them  are 
the  words  he  said,  because  I  couldn't  Q. 
He  neither  admitted  or  denied  setting  flre? 
A.  No,  sir."  The  witness  had  previously  tes- 
tified that  there  was  no  time  between  Satur- 
day when  be  first  discovered  the  fire  and  the 
day  the  wood  burned  when  there  was  no  flre  in 
the  slashing.  The  answer  tended  to  show  an 
evasion  of  the  question,  and,  although  not 
very  cogent  proof  was  admissible  for  wliat  It 
was  worth. 

The  eleventh  assignment  challenges  the  ac- 
curacy of  a  single  sentence  of  the  cliarge. 
Standing  alone  the  statement  of  the  plain- 
tifTs  claim  in  this  sentence  was  not  technic- 
ally accnrate.  Read  in  connection  with  oth- 
er portions  of  the  charge  plaintiff's  claim  was 
fully  and  fairly  stated  and  with  technical 
accuracy. 


The  twelfth  assignment  alleges  error  in  de- 
nying the  defendant's  motion  for  a  new  trlaL 
No  exceptions  were  taken  to  the  reasons  as- 
signed by  the  circuit  Judge  nor  to  the  opin- 
ion as  a  whole  and  we  therefore  cannot  con- 
sider this  assignment 

The  Judgment  is  affirmed. 


BIGELOW  et  al.  v.  SHEBHAN  et  al. 

In  re  LUCKING  et  al. 

(Supreme  Court  of  Michigan.     June  6,  1910.) 

attoaubt  and  client  (8  182*)— contbact  of 

Employment— Compensation— Lien. 

Where  one  working  with  a  third  person 
for  a  common  purpose  employed  for  a  fixed 
compensation  an  attorney,  who,  in  the  execu- 
tion of  the  common  purpose,  created  a  fund  in 
the  bands  of  the  third  i)erEon,  the  fund  was 
sabject  to  a  lien  for  the  compensation  of  the 
attorney  whether  the  tUid  person  knew  of  the 
employment  or  not 

[Ed.  Note. — For  other  caseR,  see  Attorney  and 
Client,  Cent  Dig.  §§  315,  39&-406;  Dec.  Dig. 
g  182.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery;    Henry  A.  Mandell,  Judge. 

Suit  by  Albert  E.  Bigelow  and  another 
against  Robert  C.  Sheehan  and  others.  Pe- 
tition of  Alfred  Lucking  and  another  for  a 
determination  of  the  amount  due  them  on 
their  claim  for  legal  services.  From  a  de- 
cree granting  relief  to  the  petitioners,  Robert 
O.  Sheehan  and  another  appeal.    Affirmed. 

A  reference  to  the  opinions  of  this  court 
in  Sheehan  v.  Farwell,  135  Mich.  196,  97  N. 
W.  728,  and  in  Bigelow  v.  Sheehan,  160  Mich. 
507,  114  N.  W.  389,  will  serve  here  in  place 
of  a  more  extended  statement  of  facts.  The 
petitioners  in  the  case  at  bar  claimed  a  lien 
upon  the  proceeds  of  the  recovery  In  the  prin- 
cipal suit  for  professional  services  and  by 
the  decree  of  this  court  in  the  principal  case 
were  expressly  given  leave  to  present  their 
demand  for  allowance  to  the  circuit  court 
for  the  county  of  Wayne,  in  cliancery,  and 
to  have  the  amount  allowed  to  them  paid 
out  of  the  fund  in  court  They  filed  their 
petition,  which  was  answered  by  defendants 
Murphy  and  Sheehan,  and  upon  a  hearing, 
at  which  testimony  was  introduced,  a  derree 
was  entered  allowing  them  the  sum  of  $6,776.- 
20  and  interest  thereon  from  June  9,  1007,  a 
total  of  $7,623.22.  Defendants  have  appeal- 
ed. It  is  not  claimed  that  petitioners  are  not 
entitled  to  fair  pay  for  the  services  they  ren- 
dered. It  is  claimed  that  no  evidence  of  the 
value  of  those  services  was  produced.  The 
testimony  relied  upon  by  petitioners  was  of- 
fered to  prove  the  case  made  by  their  petition 
which  was  that  on  or  about  July  1,  lOOli 
Calvin  A.  Cook  and  Robert  0.  Sheehan  ap- 
pointed and  retained  petitioners  to  begin  and 
conduct  to  a  final  conclusion  a  suit  to  compel 
the  Farwells  to  convey  to  said  Sheehan  cer- 
tain lands  in  Wayne  and  Miontmorency  conn- 
ties,  Mich.;    that  Cook  personally  retained 
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petitioners,  and  Sbeehan  confirnied  and  en- 
dorsed bis  action.  Petitioners  after  being  re- 
tained, and  for  the  purpose  aforesaid,  filed 
a  bill  ot  complaint  In  the  drcult  court  for  the 
county  of  Wayne,  in  chancery,  and  conducted 
the  suit  to  a  conclusion  favorable  to  said  Sbee- 
han. The  agreement  for  compensation  was 
that  petitioners  were  to  receive  20  per  cent,  of 
the  result  and  outcome  of  the  litigation,  which 
was  more  than  $30,000.  They  assert  an  equi- 
table Hen  upon  the  lands  and  the  proceeds 
of  the  sale  of  them.  Their  services  were 
reasonably  worth  20  per  cent,  of  the  recovery. 
Petitioners  prepared  their  bill  in  the  first 
instance  with  Cook  as  the  complainant  but 
later  concluded  that  Sheehan  was  the  prop- 
er complainant,  and  in  the  bill  which  was 
filed  he  was  so  named.  Sheehan  signed  the 
bill;  Cook  was  made  a  defendant  and  em- 
ployed counsel  who  answered  the  bill. 

The  court  below  held  the  contract  relation 
established.  No  testimony  was  introduced 
upon  the  subject  of  the  labor  expended  or 
the  value  of  the  services  rendered.  There 
is  no  testimony  tending  to  prove  that  defend- 
ants had  any  knowledge  of  the  alleged  con- 
tract until  after  the  litigation  was  practi- 
cally ended.  It  is  said  in  the  brief  for  ap- 
pellants that  the  only  theories  according  to 
which  the  contract  and  the  decree  can  be 
sustained  are :  (1)  That  as  creditors  of  Cook 
the  transfer  of  the  lands  to  Sheehan  was  a 
fraud  upon  petitioners.  (2)  That  Cook,  In 
making  the  contract,  was  Sheehan's  agent 
by  previous  authority  or  by  ratification.  (3) 
That  the  contract  created  a  lien  for  the 
amount  for  which  it  called  upon  the  fund  in 
court  In  asserting  that  neither  of  these 
theories  is  supported  by  facts,  it  is  said  that 
the  effect  of  the  decision  in  Sheehan  v.  Far- 
well  was  to  vest  the  title  to  the  lands  In 
Sbeehan,  and  the  effect  of  the  decision  in 
Bigelow  ▼.  Sheehan  was  that  Sheehan  held 
the  title  subject  to  the  claims  of  Cook's  cred- 
itors, defrauded  by  the  transfer  by  Cook  to 
Sheehan;  that  petitioners,  who  were  Shee- 
han's solicitors  in  the  first-named  case,  can- 
not claim  that  they  were  defrauded  by  a 
transfer  they  sustained,  liave  not  shown  that 
Cook  was  agent  of  Sheehan  in  making  the 
contract  or  ever  ratified  his  act;  that  the 
contract,  unrecorded  and  unknown  to  Shee- 
ban,  cannot  be  held  to  create  a  lien  upon  the 
lands. 

Argued  b^ore  OSTRANDBB,  HOOKER, 
MOORE,  BLAIR,  and  STONE,  JJ. 

H.  E.  Spalding,  for  appellants.  Emmons  & 
Helfman,  for  petitioners  and  appellees. 

OSTRANDBR,  J.  (after  stating  the  facts 
as  above).  We  are  of  opinion  that  In  this 
case,  as  in  Bigelow  v.  Sheehan,  it  should  be 
said  that  Mr.  Sbeehan  was  not  a  bona  fide 
purchaser  of  the  lands;  that  Sheehan,  Cook, 
and  Murphy  were  working  together  to  effect 


a  common  purpose ;  that  it  ii  a  tait  Inference 
that  each  understood  what  that  purpose  was. 
The  finding  of  this  court  in  that  case  was 
that  Sheehan,  Murphy,  and  Cook  understood 
that  Sheehan  was,  in  fact,  acting  as  trustee 
for  Cook.  It  was  said,  also,  that  the  decree 
in  Sheehan  r.  Farwell  la  not  res  adjudicata 
of  the  validity  of  the  title  of  Sheehan  as  to 
Cook's  creditors.  If  Cook  made  the  contract 
with  petitioners  which  they  say  was  made, 
and  the  fact  does  not  appear  to  be  question- 
ed, it  is  not  very  important  whether  Sheehan 
did  or  did  not  know  about  it  It  is  by  vir- 
tue of  it  and  of  services  performed  in  its  exe- 
cutioo,  and  in  furtherance  of  a  common  pur- 
pose, that  Sheehan  is  possessed  of  a  title  to 
the  lands  and  their  proceeds.  As  to  the 
costs  and  expenses  incurred  by  Cook  to  bring 
about  the  creation  of  a  fund  for  Sheehan, 
Sbeehan  is  still  the  trustee  of  Cook.  In  no 
sense  were  Sheehan  and  Cook  adversaries. 
It  would  be  inequitable  to  permit  Sheehan, 
or  Murphy,  or  both  of  them,  to  take  the  fund 
discharged  of  the  cost  of  its  creation,  a  coet 
which  Cook  agreed  should  be  paid. 

We  affirm  the  decree^  with  costs  to  ap- 
pellees. 


WEDEMETER  v.  HINDEIANG  et  al. 
(Supreme  Court  of  Michigan.     June  8,  1910.) 

1.  BA.NKS  AND  Banking  (|  49*)— Stockhold- 
ers—Li  a  bilitt—'  '  DEPOsrroBS. ' ' 

Under  Comp.  Laws,  H  6102,  6116.  6135, 
6141,  authorizing  a  bank  to  declare  a  dividend 
after  providing  tor  expenses  and  suiplus,  pro- 
viding for  a  reserve,  making  stockholderB  liable 
to  the  depositors  to  the  amount  of  the  stock  in 
addition  to  the  stock,  and  limiting  loans  which 
may  be  made  by  the  bank,  the  stodcholders  of 
a  bank  are  not  deijositois  to  the  amount  of 
the  surplus;  for,  until  a  division  thereof,  the 
surplus  is  owned  by  the  shareholders  collective- 
ly, and  is  by  them  collectively  embarked  as  the 
capital  of  the  bank  in  the  bcuoiking  business,  and 
stockholders  sued  on  their  statutory  liability 
may  not  defend  on  the  ground  that  they  are 
creditors  of  the  bank  to  the  amount  of  a  pro- 
portional share  of  the  surplus,  for  the  word 
''depositors"  in  the  statute  is  used  in  its  ordi- 
nary meaning  in  the  business  of  banking. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {S  71-81%;  Dec.  Dig. 
{48i* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2003.] 

2.  Banks  and  Bankino  (i  47*)— Stockholo- 

KBS— LiABn-rrr — Intkeest. 

The  stockholders  of  a  bank,  which  has 
been  closed  by  the  banking  commissioner,  are 
not  in  default  in  the  payment  of  the  statutory 
liability  until  the  amount  of  the  liability  is  due, 
and  until  that  time  interest  on  the  amount  of 
the  liability  may  not  be  exacted,  and  interest 
can  only  be  computed  from  the  time  it  was  de- 
termined by  the  court  that  it  was  necessary 
to  enforce  the  liability. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  64-68 ;  Dec.  Dig.  {  47.*] 

Appeal  from  Circuit  Court,  Washtenaw 
County,  In  Chancery;  Edward  D.  Klnne^ 
Judge. 
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Salt  by  WUUam  W.  Wedemeyer,  recelTer 
of  the  Chelsea  SavlngB  Bank,  against  Victor 
D.  Hlndelang  and  others.  From  a  decree  for 
complainant,  defendants  appeal.  Modified 
and  affirmed. 

It  Is  provided  (Comp.  Laws,  }  6135)  with 
respect  to  hanks  organized  under  the  laws 
of  this  state:    "The  stockholders   of   every 
bank  shall  be  Indlvldnally  liable,  equally  and 
ratably,  and  not  one  for  another,  for  the 
benefit  of  the  depositors  In  said  bank  to  the 
amonnt  of  their  stock  at  the  par  value  there- 
ot,  in  addition  to  the  said  stock.    •    *    •  " 
It  is  also  provided  (section  6102)  that:   "The 
board  of  directors  of  a  bank  may  declare 
a  dividend  of  so  much  of  the  net  profits  of 
the  bank,  after  providing  for  all  expenses, 
losses,  interest,  and  taxes  accrued  or  due 
from  said  l>ank,  as  they  shall  judge  expedi- 
ent;  but' before  any  such  dividend  is  declar- 
ed not  less  than  one-tenth  of  the  net  profits 
of  the  bank  for  the  preceding  half  year,  or 
for  such  period  as  Is  covered  by  the  dividend, 
shall  be  carried  to  a  surplus  fund  until  such 
surplus  shall  amount  to  twenty  x)er  cent  of 
Its  capital  stock."    The  capital  stock  of  the 
Chelsea  Savings  Bank,  which  is  a  state  bank, 
Is  $100,000.    When  the  bank  was  closed  for 
liquidation,  it  appeared  to  have  a  surplus 
fund  of  $85,000,  besides  several  thousands  of 
dollars  of  undivided  profits.    It  owed  regular 
depositors,    commercial    and    savings,    more 
than    $1,000,000.     Various    dividends    have 
been  declared  and  paid  out  of  the  assets  of 
the  bank.    The  receiver  of  the  bank  on  April 
2&,  1908,  procured  an  order  from  the  proper 
conrt  requiring  the  stockholders  of  the  bank 
to  pay  to  him,  for  the  benefit  of  depositors 
in  the  bank,  an  amount  equal  to  the  par  val- 
ue of  the  stock.    The  assets  of  the  bank  com- 
ing to  the  hands  of  the  receiver  will  fall 
more  than  $100,000  short  of  paying  deposi- 
tors.   He  estimates  that,  on  account  of  the 
Insolvency     of     certain     stockholders,     the 
amount  realized  by  enforcing  the  stockhold- 
ers' statute  liability  will  be  very  much  less 
than   $100,000.     To   enforce  the   aforesaid 
order  of  the  court,  the  receiver  filed  his  bill 
In    chancery    against    certain    stockholders. 
Defendants  answered,  and  in  their  answer 
contend  that  the  stockholders  are  entitled  to 
be  considered  as  depositors  to  the  amount 
of  the  sarplos  of  the  bank.    The  decree  of 
the  conrt  below  denied  this  contention,  and 
required  the  stockholders  to  pay  an  amount, 
respectively,  equal  to  the  par  value  of  the 
stock,  with  interest  from  December  2,  1907, 
which  was  the  day  the  bank  was  closed  by 
the  tMnklng  commissioner.  '  Certain  defend- 
ants have  appealed  from  the  decree,  and  they 
present  for  determination  the  point  which 
has  been  referred  to,  and,  also,  the  one  that 
the  conrt  erroneously  fixed  the  date  from 
which   Interest  should  be  charged  against 
them.     . 

Argued   before   OSTRANDER,   HOOKER, 
VOORi;  McAIiVAZ,  and  BROOKE,  JJ. 


Lonis  B.  Howlett  (John  Ealmbach,  of  coun- 
sel), for  appellants.  U.  J.  Cavanaugh  (Ar- 
thur Brown  and  Oeorge  J.  Burke,  of  counsel), 
for  appellee. 

OSTRANDER,  J.  (after  stating  the  fticts 
as  above).  No  authority  has  been  presented, 
and  we  assume  none  can  be  found,  sustain- 
ing the  proposition  that  the  assets  of  a  bank, 
carried  in  its  surplus  fund,  are  in  any  sense 
deposits  in  the  bank,  or  that  the  stockhold- 
ers are,  to  the  amonnt  of  said  fund,  deposi- 
tors in  the  bank.  Undoubtedly  the  surplus 
belongs  to  the  stockholders ;  so  does  the  cap- 
ital, and,  for  that  matter,  so  do  the  undivided 
profits.  But  would  It  be  contended  that  in 
liquidating  the  affairs  of  a  bank  the  amount 
of  the  surplus  Is  a  debt  due  to  stockholders  to 
be  proved  and  paid  ratably  with  the  claims  oif 
other  creditors?  Undoubtedly  an  actual  sur- 
plus may  Me  reduced  by  the  division  thereof 
and  the  payment  of  proportional  shares  to 
stockholders.  But  until  sndi  division  is  made 
and  the  amount  divided  Is  separated  from 
the  total  of  the  assets  and  distributed  to  in- 
dividuals It  is  owned  by  the  shareholders  col- 
lectively and  is  by  them  collectively  embark- 
ed Just  as  the  capital  of  the  bank  is  embark- 
ed in  the  adventure  of  banking.  ESxcept  as 
a  surplus  fund  Is  required  by  the  law.  It  is 
a  fund  created  and  augmented  for  conven- 
ience and  profit,  and.  like  the  capital,  is  pay- 
able out  of  the  assets  of  the  bank  after  the 
creditors  have  been  paid  in  full.  Stock- 
holders are  not  creditors  of  the  bank  to  the 
amount  of  a  proportional  share  of  the  sur> 
plus.  They  have  not  lent  the  money  repre- 
sented by  the  surplus  to  the  bank. 

There  is  no  reasonable  construction  of  the 
statute  which  supports  the  contention  of  the 
appellants.  The  meaning  of  the  word  "de- 
positors," as  It  is  employed  in  the  statute,  is 
a  somewhat  restricted  one.  State  Savings 
Bank  v.  Foster,  118  Mich.  268,  76  N.  W.  499. 
42  L.  R.  A.  404.  A  surplus  is  not  only  requir- 
ed by  the  law  to  be  created.  It  is  recognized, 
after  its  creation,  in  the  directions  concern- 
ing the  deposits  which  the  bank  may  make 
(section  6116),  and  in  the  limitation  of  loans 
which  may  be  made  by  the  bank  (section 
6141),  as  a  part  of  the  working  capital  of  the 
bank.  The  statute  liability  of  a  stockholder 
"for  the  benefit  of  the  depositors  in  said 
bank"  Is  not  that  of  a  surety.  Foster  v.  Row, 
120  Mich.  1,  79  N.  W.  696,  77  Am.  St.  Rep. 
565.  It  Is-  created  for  the  benefit  of  d^osi- 
tors  only,  and  is  In  addition  to  the  benefit  to 
be  derived  by  them  from  the  ordinary  assets 
of  the  bank.  It  cannot  be  presumed  that  this 
liability  was  created  to  protect  the  surplus 
or  that  the  word  "depositors"  is  employed  in 
the  statute  with  other  than  its  ordinary 
meaning  in  the  business  of  banking.  The 
court  below  was  rljght  in  so  deciding. 

The  court  was  In  error  in  requiring  inter- 
est to  be  paid  from  the  day  when  the  bank 
was  dosed.    Coonsd  for  the  receiver  have 
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not  in  the  brief  attempted  to  sustain  the  de- 
cree In  this  respect  The  stockholders,  with 
respect  to  the  Uabllitr  now  asserted,  were 
not  in  default  when  the  bank  was  closed, 
and  it  is  only  upon  the  theory  of  a  default 
in  paying  what  was  due  and  payable  that  in- 
terest may  be  exacted.  Interest  should  be 
computed  from  the  time  when  It  was  deter- 
mined by  the  court  that  it  was  necessary  to 
enforce  the  stockholders*  liability. 

The  decree  will  be  so  modified  as  to  re- 
quire Interest  to  be  computed  from  April  29, 
1908.  In  all  other  respects  It  is  affirmed, 
with  costs  to  complainant 


STONB  T.  STONE. 
(Supreme  Court  of  Michigan.     June  6,  1910.) 

1.  Divorce  (§  312*)— Custody  of  CniLDREN— 
Modification  op  Decree— Review  Thereof. 

Neither  the  fact  that  the  trial  judge  exam- 
ined the  children  unsworn,  nor  the  fact  that 
he  was  influenced  by  respondent's  conduct  in 
or  out  of  court,  justifies  reversal  of  a  modifica- 
tion of  a  decree  as  to  the  custody  of  children 
on  divorce,  which  is  plainly  right  as  shown  by 
the  record. 

[E^d.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  §  806;  Dec.  Dig.  §  312.*] 

2.  DivoBCE  (f  303*)— Custody  or  Childben 
—Modification  or  Decree. 

A  decree  of  divorce  awarding  custody  of 
diildren  to  the  mother  till  they  reached  the 
age  of  14  or  till  the  further  order  of  the  court 
did  not  establish  her  right  thereto  so  absolutely 
as  to  preclude  tlie  court  from  changing  it  under 
Comp.  Laws,  |  8(532,  providing  therefor  as  the 
drcumstanccs  of  the  parents  or  the  benefit  of 
the  children  requires.      * 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  iS  703-795;  Dec.  Dig.  S  303.*] 

Appeal,  from  Circuit  Court,  Saginaw  Coun- 
ty, In  Chancery;   William  G.  Gage.  Judge. 

Suit  for  divorce  by  Mary  Ilanchett  Stone 
against  Edwin  Pearson  Stone.  A  decree  for 
complalnaut  was  modified  as  to  the  custody 
of  the  children,  and  she  appeals.    Affirmed. 

Argued  before,  OSTRANDER,  HOOKER, 
MOOUB,  McAIiVAY,  and  BROOKE,  JJ. 

Crane  &  Crane,  for  appellant.  Humphrey, 
Grant  &  Baker,  for  appellee. 

HOOKER,  J.  The  complainant,  Mrs.  Stone, 
was  granted  a  decree  of  divorce  lu  the  Sag- 
inaw Circuit  In  October,  1908.  She  was 
given  the  custody  of  three  children,  named 
and  aged  as  follows:  Wells,  aged  12,  George 
aged  9,  and  Rose  Mary,  aged  4  years,  imtll 
they  should  respectively  reach  the  age  of  14 
years,  or  until  the  further  order  of  the  court 
and  she  has  had  the  custody  of  George  and 
Rose  Mary  since  Wells  reached  the  age  of  14 
years,  and  is  understood  to  be  with  his  father. 
On  September  5,  1909,  the  defendant  filed  a 
petition  asking  a  modification  of  the  decree, 
and  that  the  care  and  custody  of  George  and 
Rose  Mary  be  transferred  from  complainant 
to    him.      Testimony    was    taken,    and    the 


prayer  of  the  petition  -was  granted  and  the 
complainant  has  appealed. 

We  have  endeavored  to  examine  the  testi- 
mony critically  and  have  been  driven  to  the 
conclusion  tliat  the  best  interests  of  these 
children  will  be  subserved  by  awarding  their 
custody  to  the  father.  We  are  of  the  opinion 
tliat  no  good  would  follow  a  reiteration  of  the 
testimony  in  the  case,  and  therefore  ouilt  a 
discussion  of  the  merits.  Some  claims  are 
made  that  the  course  of  the  learned  circuit 
Judge  denied  the  complainant  a  fair  hearing. 
This  is  one  of  those  cases  where  a  party  is  in- 
disposed to  have  counsel,  and  undertakes  to 
manage  the  trial  himself.  We  think  that 
there  is  no  reason  for  complaint  both  l)ecause 
the  judge  was  not  unfair  and  gave  complain- 
ant every  reasonable  opportunity,  and  liecauae 
in  our  opinion  the  true  facts  were  elicited. 

We  will  notice  some  other  points  raised  by 
her  counsel.  Referring  to  them  in  their  or- 
der we  say:  (1)  We  are  satisfied  that  the 
cause  was  r^htly  decided  upon  the  merits  as 
presented  in  the  record.  (2)  The  complainant 
was  not  denied  a  hearing.  (3)  The  proofs  do 
support  the  order  made.  (4-6,8)  There  is 
abundance  of  testimony  to  warrant  the  finding 
of  the  trial  judge,  that  Is  neither  heanuty  nor 
Incompetent  Neither  the  fact  that  he  ex- 
amined the  children  unsworn,  nor  the  fact 
that  he  was  influenced  by  the  conduct  of  the 
respondent  In  or  out  of  court,  nor  his  prelim- 
inary order  as  to  custody  of  the  children,  will 
Justify  the  reversal  of  a  decree  or  order 
which  is  plainly  right  as  shown  by  the  record 
alone,  and  this  is  such  a  case.  (7)  The  orig- 
inal decree  did  not  establish  complainant's 
right  to  the  custody  so  absolute  as  to  pre- 
clude the  court  from  changing  It  under  the 
statute.  Comp.  Laws,  f  8632;  Griffin  v.  Grif- 
fin, 154  Mich.  536, 118  N.  W.  1.  (9)  The  order 
is  not  void  and  we  consider  It  not  unreason- 
able. 

It  is  unnecessary  to  refer  to  other  ques- 
tions. 

We  are  constrained  to  affirm  the  order,  and 
It  is  so  adjudged.    No  costs  will  follow. 


TEN  BROEK  v.  JANSMA. 
(Supreme  Court  of  Michigan.     June  S,  1910i) 

1.  Appeai,    and    Ebrob    (§    T57*)— Briefs— 
Stathmbnt  of  Fact— Co.vci.usivENESfi. 

Where  the  statement  of  facts  in  appellant's 
brief  is  not  questioned  by  appellee,  the  Supreme 
Court  will  treat  it  as  correct  under  the  rule. 

[M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig..  J  3002;   Dee.  Dig.  {  (o7.»l 

2.  INSDBANCE  (8   130»)— ACTIONS  ON    PbEMIUII 

Note— Rioht  of  Action. 

If  an  application  for  a  life  policy,  together 
with  a  premium  note,  executed  when  the  ap- 
plication was  made,  constituted  a  binding  con- 
tract, it  was  a  cooditional  contract  to  insure 
between  the  applicant  and  the  company,  and 
not  a  contract  of  insurance,  so  that  "the  com- 
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pony  could  only  sne  for  damages  for  its  breach 
and  could  not  recover  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  11  195-202;  Dec.  Dig.  1 180.*] 

Error  to  Superior  Court  of  Qrand  Rapids ; 
William  J.  Stuart,  Judga 

Action  by  Henry  W.  Ten  Broek  against 
Fred  Jansma.  Judgment  for  defendant,  and 
plalntur  brings  error.    Affirmed. 

Argued  before  OSTRANDEB,  HOOKER, 
MOORE,  McALVAY,  and  BROOKE,  JJ. 

Smedley,  Hall  &  Freeland,  for  appellant. 
Leonard  D.  Verdler,  for  appellee. 

HOOKER,  J.  The  plaintiff  having  appeal- 
ed from  a  judgment  of  no  canse  of  action, 
And  the  statement  of  facts  in  bis  brief  not 
being  questioned  by  defendant's  counsel,  tre 
treat  it  as  correct  under  the  rule. 

The  action  was  brought  en  a  promissory 
note  for  $160  given  to  a  solicitor  for  the 
Central  Life  Insurance  Company  of  the 
United  States.  The  solicitor,  who  is  the 
plaintiff,  solicited  defendant  for  Insurance 
and  wrote  an  application  for  a  policy  of  $10,- 
€00,  and  the  defendant  signed  it.  It  contain- 
ed the  following  provision:  "Fill  In  the  kind 
«f  premium  desired,  and  If  the  first  year's 
premium  Is  paid  other  than  annual  the 
cash  must  be  collected  for  at  least  the  first 
quarter  and  note  taken  for  the  balance  of 
the  first  year's  premium.  I  hereby  agree 
that  this  application  with  medical  examina- 
tion and  the  policy  hereby  applied  for,  tak- 
en together  shall  constitute  the  entire  con- 
tract between  the  parties  hereto,  and  I  here- 
by represent  that  all  the  answers  made  to 
the  above  questions  and  those  that  shall  be 
made  to  the  medical  examiner  are  true,  and 
form  the  basis  of  an  insurance  contract, 
and  this  contract  shall  not  take  effect  until 
the  first  premium  has  been  paid  during  my 
good  health.  I  also  agree  to  have  required 
medical  examination  made  at  once  by  a 
physician  acceptable  to  the  society.  Dated 
at  Grand  Rapids,  Hay  17,  1909.  [Signed] 
Fred  Jansma." 

He  thereupon  signed  and  delivered  a  note 
to  the  plaintiff:  "Grand  Rapids,  May  17, 
1909.'  Sixty  days  after  date  I  promise  to 
pay  to  the  order  of  H.  W.  Ten  Broek,  at  the 
West  Side  Branch  Kent  State  Bank,  $160, 
to  apply  on  the  ten  thousand  dollar  life 
Insurance  policy  applied  for.  [Signed]  Fred 
Jansma.  Value  received.  Due  July  17, 
$160." 

The  plaintiff  testified  that:  "To  the  best  of 
my  knowledge  at  the  time  that  I  received 
that  note  from  him,  I  gave  him  my  receipt. 
This  is  a  copy  of  the  receipt  we  usually  give. 
It  seems  to  be  a  carbon  copy,  made  at  the 
same  time.  'Central  Life  Assurance  Society 
«f  the  United  States.  Observatory  Building, 
Rooms  607-612,  Des  Moines,  Iowa,  No.  85,- 
2S7.  Received  of  Fred  Jansma,  $ — ,  al- 
so note^or  $160  due  July  17,  1909,  for  $10,* 


000  of  Insurance  in, the  Central. Life  Assur- 
ance Society  of  the  United  States,  on  the 
ten-year  renewable  form.  The  conditions  of 
this  receipt  are  that  the  above-named  amount 
will  be  returned  if  the  applicant  is  examined 
and  the  policy  is  not  issued ;  but  if  the  ap- 
plicant fails  to  be  examined  within  ten  days 
from  this  date  It  is  agreed  that  the  above 
amount  will  be  the  consideration  for  the 
preparation  of  the  application  and  soliciting 
the  risk,  and  shall  thereupon  become  the 
property  of  the  said  company  without  further 
action  on  its  part  The  same  to  be  returned 
to  applicant  if,  after  medical  examination, 
the  society  declines  to  accept  the  risk.  Dat- 
ed at  Grand  Rapids,  Mich.,  May  17,  1009. 
H.  W.  Ten  Broek,  Agent'" 

The  defendant  testified  that  no  such 
receipt  was  given.  Afterwards  he  called 
two  or  three  times  upon  the  medical  examin- 
er for  examination,  but  did  not  find  him, 
and  finally  concluded  that  he  did  not  care 
for  the  insurance,  and  so  told  the  plaintiff. 
When  the  note  became  due!,  plaintiff  began 
this  action.  The  defense  was  "want  of  con- 
sideration." The  case  was  submitted  to  the 
jury  upon  the  facts,  and  they  evidently  found 
that  no  receipt  was  given  or  received  nnder- 
standlngly.  We  are  asked  to  hold  that  the 
application  and  note  established  contract  ob- 
ligations between  the  defendant  and  the  com- 
pany, and  that  there  was  sufficient  considera- 
tion for  the  note. 

,  The  application  was  a  request  for  a  life 
Insurance  policy.  The  company  was  at  lib- 
erty to  accept  or  reject  it,  ond  before  ac- 
ceptance the  defendant  had  a  right  to  with- 
draw his  request  or  offer  to  accept,  a  policy, 
unless  the  general  rule  applicable  to  con- 
tracts does  not  apply.  The  fact  that  the  de- 
fendant advanced  or  gave  his  note  for  the 
first  premium  makes  no  difference.  The  com- 
ptmy  never  signified  Its  acceptance.  That 
this  rule  applies  to  Insurance  contracts  gen- 
erally Is  asserted  in  many  cases,  16  A.  &  E. 
Bnc  of  Laws,  850,  and  note,  Faughner  v. 
Insurance  Co.,  86  Mich.  637,  49  N.  W.  643, 
Mich.  Pipe  Co.  V.  Insurance  Co.,  92  Mich. 
491,  493,  52  N.  W.  1070,  20  L.  R.  A.  277.  Zlm- 
mermann  v.  Insurance  Co.,  110  Mich.  399,  08 
N.  W.  215,  33  L.  R.  A.  698,  Gauntlett  v.  In- 
surance Co.,  127  Mich.  504,  86  N.  W.  1047. . 
The  learned  trial  Judge  so  held.  The  only 
similar  case  cited  by  counsel  is  Lewis  v. 
Carr,  86  III.  App.  412.  That  is  not  a  court 
of  last  resort,  and  the  decision  is  apparently 
one  of  first  impression,  no  authority  being 
cited  in  the  opinion. 

If  any  contract  was  made  (which  we  do 
not  intend  to  imply)  it  was  between  the  com- 
pany and  the  defendant  Counsel's  claim 
seems  to  be  that  the  application  and  note 
bound  defendant  to  submit  to  an  examina- 
tion, and  that  inasmuch  as  he  did  not  but 
refused,  he  is  Uable  on  this  note.  -  If  it 
were  to  be  conceded  that  a  binding  contract 
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was  made,  It  was  not  a  contract  of  insur- 
ance but  a  conditional  contract  to  Insure. 
If  either  party  repudiated  the  alleged  con- 
tract, the  other  might  sue  for  the  breach 
and  recover  the  damages,  but  could  not  re- 
cover on  a  note  given  for  a  premium  upon 
a  policy  never  Issued. 

No  error  appears  In  the  record,  and  the 
Judgment  is  afiSrmed. 


FULLER  V.  BILZ  et  at 
(Supreme  Court  of  Michigan.     June  6,  1910.) 

1.  BouNDABiEs  (S  14*)— RionTS  Acquired- 
Riparian  Rights. 

A  purchaser  of  a  lot  described  by  number, 
aa  represented  on  a  recorded  plat  disclosing  the 
lot  as  abutting  on  a  right  of  way  adjacent  to 
a  strip  bordering  on  the  margin  of  a  lake,  does 
not  acquire  any  riparian  rights. 

[E>1.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  102-107;    Dec  Dig.  |  14.*] 

2.  VENDOB  and  PnSCHABEB  (I  843*)- F^AUD- 
ULBNT  RBFBESENTATIONB— RIOHTB  OF  PUB- 
OHA8KB. 

Where  a  purchaser  of  a  lot,  designated  on 
a  recorded  plat,  relied  on  fraudulent  repre- 
sentations as  to  the  location  of  the  lot  made 
by  the  vendor  who  had  purchased  the  lot  from 
the  owner  platting  the  land,  he  must  proceed 
against  the  vendor,  and  not  against  the  original 
owner. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  if  1023-1029;  Dec.  Dig. 
I  343.*] 

3.  ASSIONMENTB  (S  27*)— FRAUDULENT  REPBE- 

BENTATioNs— Rights  of  Pubchaseb. 

A  purchaser's  right  of  action  for  fraudu- 
lent representations  by  bis  vendor,  inducing 
the  purchase,  is  not  assignable,  and  does  not 
pass  under  a  deed  by  the  purchaser  Conveying 
the  premise  to  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {  40;    Dec.  Dig.  {  27.*] 

4.  BOUNDABIES  (I  20*)— Roadways. 

'  A  purchaser  of  a  lot  fronting  on  a  road- 
way may  claim  the  fee  to  the  center  of  the  road- 
way, subject  to  the  rights  of  the  public  obtain- 
ed by  dedication  or  user. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  H  123-132,  135;    Dec.  Dig.  |  20.*] 

5.  Navigable  Watebb  (S  36*)— Watebs  and 
Wateb  Ooubseb. 

An  owner  of  the  shore  of  a  stream  or  lake 
owns  to  the  center  of  the  stream  or  lake,  and 
he  may  plat  and  use  bis  submerged  land  so 
long  as  he  does  not  interfere  with  sudi  use  of 
the  waters  as  is  common  to  all. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {§  180-200;  Dec.  Dig.  g 
36.*] 

Appeal  from  Circuit  Court,  Ottawa  Coun- 
ty,  in   Chancery;     Philip    Padgham,    Judge. 

Suit  by  Frederick  W.  Fuller  against  Aloys 
Bllz  and  another.  From  a  decree  of  dismis- 
sal, complainant  appeals.  Affirmed,  and  de- 
cree rendered. 

About  the  year  1807,  defendants  caused  to 
be  platted  a  portion  of  section  16,  township 
8  N.,  range  16  W.,  Ottawa  county.  The  land 
platted.  Included  a  part  of  the  southerly  and 
easterly  shores  of  Spring  Lake.   This  plat  was 


not  recorded  until  January  9, 1001.  It  shows 
that  a  driveway  or  street  called  "Beach  Drive" 
was  laid  out,  50  feet  wide  along  the  edge  of 
the  lake,  and  within  a  very  few  feet  of  Its 
margin,  with  a  tier  of  lots  on  the  south  side 
of  said  driveway  facing  north,  and  another 
tier  of  lots  on  the  north  side  of  the  driveway 
running  ouf  into  the  lake.  The  lots  on  the 
south  side  of  the  road  were  60  by  150,  those 
on  the  north  side  50  by  170.  The  latter  are 
for  the  most  part  under  water,  and  when  tbe 
water  is  at  high  stage  some  of  tbem  are 
wholly  submerged  to  the  north  line  of  Beach 
Drive.  Lot  28  lies  south  of  the  drive,  and 
lot  54  north  of  the  drive  and  immediately  In 
front  of  2a  In  the  year  1897,  one  Tillotson 
purchased  from  defendants  lot  28,  and  re- 
ceived a  deed  therefor.  He  was  asked  by  de- 
fendants not  to  record  said  deed  until  the 
plat  was  placed  of  record,  and,  complying 
with  said  request,  his  deed  never  was  record- 
ed, and  cannot  now  be  found.  On  February 
19,  1901,  Tillotson  sold  said  lot  28  to  David 
Dunlop  and  Frederick  W.  Fuller.  Complain- 
ant bought  Dunlop's  interest  in  said  lot  oo 
April  28,  1904.  After  the  ptvchase  of  said 
lot  by  Tillotson,  he  erected,  and  from  time  to 
time  occupied,  a  cottage  thereon,  and  erected 
and  used  a  small  dodc  on  lot  54.  Sudi  a  dock 
has  been  erected  from  year  to  year  by  com- 
plainant, and  used  by  him  without  protest 
from  defendants.  In  the  spring  of  1908,  de- 
fendants started  to  build  a  considerable  dock 
on  a  portion  of  lot  64,  with  the  intention  of 
placing  several  boathouses  thereon,  for  the 
use  of  lot  owners  in  said  plat  whose  property 
was  farther  from  the  water.  The  bill  of  com- 
plaint was  filed  for  the  purpose  of  enjoining 
the  building  of  said  dock  and  boathouses,  and 
to  quiet  title  in  complainant  to  lots  28  and 
5i,  upon  the  ground  that  defendants  had  rep- 
resented to  Tillotson  that  lot  28  fronted  on 
the  lake,  and  that  its  owner  would  always 
have  an  unobstructed  view  of  the  lake,  and 
a  50-foot  frontage  thereon.  From  a  decree 
dismissing  the  bill,  complainant  appeals. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE.  McALVAX,  and  BROOKE,  JJ. 

Walter  I.  LilUe,  for  appellant  Farr  St 
EYirr,  for  appellees. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  It  is  not  daifaied  by  complainant 
that  the  defendants  or  either  of  them  ever 
made  any  representations  to  him  or  to  Dun- 
lop that  lot  28  carried  with  it  the  ttQe  to  lot 
64.  At  the  time  of  complainant's  purchase 
from  Tillotson,  the  plat  was  of  record,  clear- 
ly showing  that  lot  28  did  not  reach  at  its 
northern  extremity  to  the  margin  of  the  lake. 
According  to  the  plat,  not  only  the  road,  but 
a  strip  of  ground  several  feet  wide  north  of 
the  road,  lies  between  the  northerly  bound- 
ary of  the  land  he  purchased  and  the  water. 
The  description  in  bis  deed  is  "Lot  28,"  and 
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a  glance  at  the  plat,  of  which  he  had  con- 
BtructiTe  notice,  would  have  shown  com- 
plainant the  relation  of  lot  28  to  the  shore  of 
the  lake,  as  above  pointed  out.  We  are  of 
opinion  that,  by  virtue  of  his  deed,  he  acquir- 
ed no  riparian  rl^ts,  and  no  title  to  lot  S4. 
If  Tillotson  fraudulently  misrepresented  the 
extent  or  location  of  lot  28  to  complainant, 
and  complainant.  In  purchasing,  relied  upon 
such  representations,  his  action  is  against 
Tillotson,  and  not  against  these  defendants. 
If  the  defendants  fraudulently  misrepresent- 
ed the  facts  to  Tillotson,  he  (Tillotson)  might 
have  proceeded  against  them  for  their  fraud, 
but  his  right  of  action  Is  not  assignable,  and 
did  not  pass  to  complainant  by  virtue  of  the 
deed  from  Tillotson  to  him.  Dickinson  t. 
Seaver,  44  Mich.  624.  7  N.  W.  182 ;  Stebblns 
V.  Dean,  82  Mich.  385,  48  N.  W.  778 ;  Chase 
T.  Boughton,  93  Mich.  285,  54  N.  W.  44. 

As  owner  of  lot  28,  fronting  on  Beach 
Drive,  complainant  might  claim  the  fee  to  the 
south  half  of  the  roadway,  subject  to  such 
rights  as  the  public  has  obtained  by  dedica- 
tion or  user,  as  to  the  character  of  which  the 
record  Is  silent  But  even  extending  his  own- 
ership 25  feet  to  the  north,  his  land  would 
still  not  reach  the  margin  of  the  lake  by  sev- 
eral feet,  and  he  could  not  claim  riparian 
rights  thereon.  The  owner  of  the  shore  owns 
to  the  center  of  the  stream  or  lake,  and  there 
l8  no  apparent  reason  why  such  owner  may 
not  plat,  and  use  his  submerged  land  as  well 
as  that  lying  above  water,  so  long  as  in  so 
doing  he  does  not  interfere  with  such  use  of 
the  waters  of  the  lake  as  is  common  to  all. 
Grand  Rapids  Ice  &  Goal  Co.  v.  South  Grand 
Rapids  Ice  &  Coal  Co.,  102  Mich.  227,  60  N. 
W.  681,  26  li.  R.  A.  815,  47  Am.  St  Rep.  616, 
and  cases  there  cited. 

It  is  urged  by  appellant  that,  In  any  event 
the  court  below  should  have  entered  a  decree 
quieting  the  title  to  lot  28  In  him.  Although 
the  original  deed  from  defendants  to  Tlllot- 
aon  to  lot  28  is  now  lost,  the  answer  admits 
complainant's  ownership  of  that  lot  It  is 
apparent  he  could  at  any  time  have  secured 
a  deed  thereof  from  defendants.  The  con- 
troversy was  not  as  to  the  ownership  of  lot 
28,  but  as  to  the  ownership  of  lot  54. 

In  order,  however,  that  a  final  dlsiKwltlon 
>f  the  matter  be  now  made,  a  decree  will  be 
Mitered  in  this  court  quieting  the  title  to  lot 
28  in  complainant  but  with  costs  of  this  ap- 
peal to  defendants. 


UNION  TRUST  &  SAVINGS  BANK  v.  TT- 
LER et  al. 
(Saprane  Court  of  Michigan.    Jane  6,  1910.) 
1.  Gms  (I  49*)— Baick  Deposit— StTFriciER- 

CT    OF    BVIDEKCK. 

In  interpleader  by  a  savings  l>ank  to  de- 
termine the  ownership  of  a  deposit  made  bv  an 
intestate,  evidence  held  to  mipport  a  finding 
that   Intestate   gave  the   bankbook   to   one   of 


Df. 


the  defendants  with  the  intention  of  passing 
to  him  the  present  ownership  of  the  deposit 

;Bd.  Note.— For  other  cases,  see  Gifts,  Cent 

ig.  §1  95-100;  Dec  Dig.  f  49.«] 

2.  Gifts  (|  49*)— Evidkncis— Pabentai,  Gift. 
Gonclusive  evidence  of  a  gift  from  a  par- 
ent to  a  child  is  not  necessary,  very  slirht  evi- 
dence being  sufficient  in  the  absence  of  fraud 
or  undue  influence. 

[Ed,  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  is  95-100;    Dec.  Dig.  |  49.*] 

8.  Gifts  (f  SO*)— EIxeoutinq  Qnra— Savings 

Bank  Deposit. 

Monev  de^sited  In  a  savings  bank  may  be 
conveyed  by  gift  by  delivery  of  the  depositor's 
bankbook  to  the  donee  with  intent  to  give  him  - 
the  deposit 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {66;    Dec.  Dig.  I  30.*] 

Appeal  from  Circuit  Court  Genesee  Coun- 
ty, In  Chancery;   Charles  H.  Wisner,  Judge. 

Action  by  the  Union  Trust  &  Savings  Bank 
against  John  H.  Tyler,  administrator  of  the 
estate  of  Esther  Hynan,  deceased,  and  anoth- 
er. From  a  decree  for  the  unnamed  defend- 
ant, the  named  defendant  appeals.    AflSrmed. 

Esther  Hynan,  deceased,  for  many  years 
prior  to  her  death,  had  a  savings  account 
with  complainant's  bank.  She  died  Septem- 
ber 4,  1908,  leaving  several  heirs,  and  among 
them  defendant  Catherine  Gorden,  her  daugh- 
ter. Some  time  in  the  year  1906  deceased 
took  her  bankbook  to  complainant  an  offi- 
cer of  which,  at  her  request  wrote  upon  the 
book  the  following  words:  "In  the  event  of 
her  death,  this  account  is  payable  to  her 
daughter,  Catherine  Gorden."  A  similar  en- 
try was  made  upon  the  account  in  complain- 
ant's books.  Early  in  August  1008,  deceased, 
being  very  111,  sent  for  her  daughter,  who, 
with  her  husband,  went  at  once  to  the  home 
of  deceased.  Upon  their  arrival,  the  husband 
testifies  that  they  found  deceased  much  out 
of  breath,  and  fanning  herself ;  that  deceased 
said  to  her  daughter,  "I  thought  you  would 
never  get  here.  I  have  something  I  want  to 
give  you."  The  husband  did  not  -see  deceas- 
ed give  the  bankbook  to  bis  wife,  but  It  was 
shown  him  by  his  wife  a  few  days  later,  but 
before  Esther  Hynan's  death,  and  it  was 
shown  by  both  of  them  to  the  complainant 
bank  before  that  event  transpired.  In  a  con- 
versation had  by  deceased  with  one  Elizabeth 
Rankin,  an  old  friend,  after  the  visit  testi- 
fied to  by  the  husband,  and  about  a  week  be- 
fore her  death,  deceased  said  she  had  divided 
her  property  among  her  children;  that  she 
had  It  fixed  up  so  It  would  be  unnecessary  to 
probate,  and  that  she  thought  she  had  got 
it  all  right  so  that  Kitty  (appellee)  would 
draw  the  money.  Both  defendants  having 
made  demand  upon  complainant  for  the  mon- 
ey deposited,  it  filed  Its  interpleader  bill. 
Each  defendant  answered,  claiming  the  fund, 
Tyler,  as  administrator  of  the  estate  of  £!s- 
ther  Hynan,  and  Catherine  Gorden,  as  donee 
of  a  gift  made  to  her  by  Esther  Hynan  in 
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her  UfeUma    From  a  decreo  in  favor  of  de- 
fendant Oorden,  defendant  Tyler  appeals. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,  and  BROOKE.  JJ. 

Brown,  Farley  &  Selby  and  John  H.  Tyler, 
for  appellant    Clinton  Roberta,  for  appellea 

BROOKE,  J.  (after  stating  the  facts  as 
aboTe).  It  Is  urged  by  appellant,  and  we  do 
not  understand  it  to  be  questioned  by  appel- 
lee, that  the  Indorsement  upon  the  bankbook 
was  testamentary  in  character,  and  wholly 
inoperative  to  convey  any  interest  in  the 
•  fund,  because  lacking  in  all  the  statute  for- 
malitleB  relative  to  the  execution  of  a  will. 
There  is  no  doubt  that  appellee  can  take 
nothing  by  virtue  of  the  writing,  We  think 
It  may  be  considered,  however,  as  bearing 
upon  the  intention  or  desire  of  deceased  to 
possess  her  daughter  of  this  fund  at  the  time 
4>f  her  death.  At  the  time  the  tadorsement 
was  made,  it  is  evident  that  deceased  In- 
tended to  retain  possession  and  control  of 
the  deposit  during  her  lifetime,  but  suppos- 
ed that  the  indorsement  would  empower  her 
daughter  to  draw  the  money  after  her  death. 
!Less  than  a  month  before  her  death,  the  book 
(without  which  the  money  cannot  be  drawn) 
passed  from  the  possession  of  deceased  Into 
the  possession  of  her  daughter.  The  evidence 
of  a  gift  from  the  mother  to  the  daughter  is 
neither  very  clear  nor  very  satisfactory.  It 
Is  apparent  that  no  one,  except  the  parties, 
was  present  at  the  moment  the  transfer  was 
made,  and  the  daughter's  lips  are  sealed  as 
to  what  occurred.  We  are,  however,  of  the 
opinion  that,  meager  as  the  proof  of  a  gift 
is,  it  is  still  suflBdent  to  support  the  infer- 
ence drawn  by  the  circuit  Judge  that  Esther 
Hynan,  in  her  lifetime,  gave  to  the  defendant 
Catherine  Gorden  the  bankbook  eyidencing 
the  deposit,  with  the  intention  of  conferring 
upon  her  daughter  a  present  ownership  in 
the  fund. 

It  may  be  conceded,  as  claimed  by  appe- 
lant, that  the  mere  possession  of  the  book 
■\fy  the  daughter  raises  no  presumption  of 
ownership,  but  we  think  that  the  possession 
of  the  book,  coupled  with  the  mother's  state- 
ment to  the  daughter,  in  the  presence  of  her 
husband,  and  the  fhrther  statement  of  the 
mother  to  the  witness  Rankin,  that  she  had 
fixed  the  matter  so  her  daughter  could  get 
the  money,  indicates  that  the  mother  was  un- 
willing, death  being  near,  to  have  the  daugh- 
ter's right  to  the  deposit  rest  upon  the  writ- 
ing, and  therefore  gave  her  the  book,  and 
with  the  book  the  deposit  represented  there- 
by. It  must  be  borne  in  mind  that  for  two 
years  or  more  deceased  had  intended  the  de- 
posit to  go  to  her  daughter  at  the  time  of 
her  own  death,  and  that  at  the  time  the  daugh- 
ter gained  posisesslon  of  the  book  the  mother 
was  very  ill,  and  clearly  expecting  to  die  in 
the  near  fntura  Conclusive  evidence  of  a 
gift  from  parent-  to  child  is  not  necessary. 


In  the  case  of  Love  t.  Frajada,  63  Mich. 
181.  29  N.  W.  843,  6  Am.  St  Rep.  290.  this 
court  said :  "It  requires  less  positive  and  un- 
equivocal testimony  to  establish  the  delivery 
of  a  gift  of  a  father  to  his  diildren  than  it 
does  between  persons  not  related,  and  in 
cases  where  there  is  no  suggestion  of  fraud 
or  undue  Influence  very  slight  evidence  will 
suffice."  See,  also,  Ellis  v.  Secor,  31  Midi. 
185.  18  Am.  Rep.  178,  Thatcher  v.  St  An- 
drew's Church.  37  Mich.  264.  and  Bui-gs  v. 
Browne.  149  Mich.  478,  112  N.  W.  1107,  and 
cases  there  cited. 

That  a  valid  gift  of  the  money  deposited 
in  a  savings  bank  may  be  eCtected  by  the  de- 
livery, to  the  donee,  of  the  depositor's  pass- 
book, with  intent  to  give  the  donee  the  de- 
posit represented  by  it  is  settled  law.  See 
20  Gfc  p.  1239,  where  the  authorities,  from 
the  various  states  are  collected.  Reed  v. 
Whipple,  140  Mich.  7.  103  N.  W.  .548;  St. 
Bk.  of  Oroeswell  v.  Johnson,  151  Mich.  538, 
115  N.  W.  404. 

The  Judgment  is  affirmed,  with  costs 


WHBAIjT  v.  VILLAGE  OF  IMLAT  CTTT. 
(Supreme  Court  of  Michigan.     Jane  6.  1910.) 

MuNiciPAi.  Corporations  (8  752*)— Streets 
—Obstbuctions— Injuries  to  Tbavei.f.rs — 
Private  CTontbactob— Liabilitt  or  Cttt. 
Landowners  abnttinfr  a  Btreet  on  which 
there  was  a  brick  sidewalk  petitionpil  the  vil- 
lage for  a  cement  sidewalk  at  the  exppiiRo  of  the 
village,  and,  on  being  deaied,  otFered  to  con- 
struct the  sidetralk  if  the  villnge  wo-ld  pur- 
chase the  brick  in  the  old  walk.  T'<i«  being 
agreed  to,  the  village  sidewalk  contmrtnr  was 
employied  to  canstruct  the  new  walk  at  t'le  lot 
owners"  e:cpenRp.  Held  that  the  prnt-actor 
was  the  agent  of  the  lot  owners  and  nn  of  the 
village,  and  hence  the  village  was  not  l'i>-|p  for 
injuries  to  a  traveler  resulting  from  an  ob- 
struction in  the  street  negligently  left  by  the 
contractor  while  doing  the  work. 

[Ed.  Note.— For  other  cases,  see  Mui'cipal 
Corporations,  Cent  Dig.  i  1583;  Dec.  Dig.  { 
752.*] 

Error  to  Circuit  Court.  Lapeer  County; 
George  W.  Smith,  Judge. 

Action  by  Minnie  E.  Whealy  against  the 
Village  of  Imlay  City.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed, 
and  no  new  trial  ordered. 

Argued  before  HOOKER,  MOORE,  Mc^ 
ALVAY,  BROOKE,  and  STONE,  JJ. 

B.  F.  Reed  and  Elmer  Shumar.  for  appel- 
lant Herbert  W.  Smith  and  Geer.  WlUlama 
&  Halpln,  for  appellee. 

McALVAT.  J.  Plaintiff  brought  this  suit 
against  defendant  to  recover  for  Injuries 
which  she  claimed  she  had  suffered  by  being 
thrown  from-  her  buggy  within  the  limits  of 
the  munldpality.  on  account  of  a  pile  of  grav- 
el negligently  left  upon  one  of  its  streets  by  a 
person  daimed  to  be  an  employ^  of  the  vil- 
lage, while  engaged  in  building  a  cement  side- 
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vraltc  nnder  Its  anthortty.  Defendant  Insist- 
ed tbat  the  walk  built  at  the  time  vtab  bdng 
constructed  by  the  lot  owners  and  not  by  the 
Tillage ;  that  a  petition  by  these  owners  ask- 
ing the  Tillage  to  construct  this  walk  had 
been  denied  and  the  owners  bad  contracted 
with  a  sidewalk  builder,  who  at  the  time  of 
the  injury  complained  of  was  in  the  execution 
of  bis  contract  with  them,  and  was  not  in  the 
employment  of  the  village  in  any  respect 
with  reference  to  such  sidewalk,  nor  was  it  in 
any  way  responsible  or  liable  for  any  acts  of 
negligence  claimed  to  have  been  committed  by 
him. 

The  material  facts  necessary  to  be  stated 
are  as  follows:  Three  owners  of  adjoining 
lota  on  the  north  side  of  Fourth  street  In  said 
Tillage,  .where  a  brick  walk  had  already  been 
laid,  pr^ented  a  petition  to'  the  common 
council  requesting  it  to  direct  the  street  com- 
missioner to  build  a  cement  walk  in  front  of 
their  premises,  to  raise  the  grade  and  f  urnieh 
the.  filling,  for  which  they  individually  agreed 
to  pay,  provided  the  Tillage  would  buy  the 
brick  then  in  the  walk  at  $14  per  thousand. 
On  May  7,  1907,  at  a  meeting  of  the  council, 
tbe  committee  on  streets  and  sidewalks,  to 
which  this  petition  had  been  referred,  report- 
ed to  the  council,  recommending  that  the  brick 
tn  the  old  walk  be  purchased  by  the  village  at 
tbe  price  named,  provided  the  property  own- 
ers replaced  the  old  walk  with  a  cement  walk 
at  their  own  expense.  This  recommendation 
of  the  committee  was  thereupon  adopted. 
This  is  the  only  action  the  council  ever  took 
upon  this  petition.  The  village  authorities 
never  took  any  steps  under  Its  sidewalk  ordi- 
nance (an  exhibit  in  the  record),  to  require 
these  owners  to  construct  this  sidewalk,  nor 
gave  any  notice  that  in  case  it  was  not  con- 
structed within  the  time  specified  in  the  no- 
tice It  would  be  constructed  by  its  street  com- 
missiouer,  and  the  expense  assessed  against 
the  abutting  property,  as,  by  the  terms  of  said 
ordinance,  should  have  been  done,  bad  such 
walk  been  ordered  by  the  village.  Mr.  Foster, 
a  cement  sidewalk  builder  and  contractor  dur- 
ing the  year  1907,  and  for  several  years  prior, 
bad  uiion  his  bid  been  awarded  the  contract 
to  build  cement  sidewalks  for  the  village 
-when  ordered  by  the  authorities.  He  was  the 
contractor  who  built  the  walk  in  question, 
and  upon  this  fact  plalntlir  relics  In  fixing 
liability  upon  defendant  village  for  claimed 
Injuries.  Tbe  gravel  or  earth  pile  placed  in 
the  street  about  five  o'clock  in  the  afternoon  of 
the  day  on  which  the  accident  occurred,  over 
which  plaintifT's  buggy  was  driven  later  in 
the  evening,  was  put  there  by  Mr.  Foster  in 
tbe  execution  of  this  work.  It  is  claimed  that 
the  record  shows  that  he  was  actlug  for  de- 
fendant. This  claim  is  based  upon  tbe  facts 
already  given,  and  the  fact  that  Mr.  Foster 
was  the  only  person  who  laid  cement  walk  in 
the  Tillage  that  year,  and  tbe  claim  that  be 
bad  no  contractual  relations  with  the  abut- 
ting owners. 

Tlie  case,  under  tbe  charge  of  the  conrt 


was  Bobmitted  to  the  Jury,  and  a  verdict  waa 
rendered  for  plaintiff.  Defendant  by  writ  of 
error  has  brought  tbe  case  here  for  roTlew 
and  seelcs  a  reversal  of  the  judgment  entered 
upon  the  verdlcL  We  will  consider  the  error 
assigned,  upon  the  refusal  of  tbe  court  to  di- 
rect a  verdict  for  defendant,  on  the  ground 
that  there  was  no  evidence  that  on  the  date 
of  the  accident  the  defendant  village  was  en- 
gaged in  tbe  construction  of  this  particular 
walk,  or  that  the  contractor  Foster  was  then 
acting  as  the  agent  or  servant  of  the  village. 
That  Foster's  bid  to  perform  services  for  tbe 
village  to  construct  cement  walks  for  it  bad 
been  accepted,  and  his  bond  given  to  faith- 
fully perform  such  services.  Is  not  denied. 
Nor  is  it  disputed  but  that  the  village  was  au- 
thorized by  statute  to  require  the  cons^ructiou 
of  sidewalks  by  abutting  owners,  under  cer- 
tain conditions.  Tbe  liability  of  tbe  city  In 
this  case,  defendant  contends,  depends  upon 
whether  in  constructing  this  walk  Foster  was 
acting  as  agent  of  the  vUlage.  The  record 
shows  that  the  parties  desired  the  village  to 
construct  this  walk.  This  was  refused,  but  it 
agreed  to  and  did  take  the  brick,  provided  tbe 
owners  would  build  this  walk  at  their  own 
expense.  This  was  acquiesced  in  by  the  own- 
ers. Mr.  Foster,  who  at  the  time  was  the  only 
cement  contractor  in  the  village,  testified: 
"Mr.  Hazleton  came  to  me  and  said  they 
were  ready  any  time  and  Mr.  Forsyth  e  came 
and  spoke  to  me  and  said  to  go  ahead  and  put 
the  walk  down  and  Mr.  Hazleton  said  the 
sooner  the  better,  he  was  anxious  to  get  it 
in."  He  also  testified  that  no  ofllcer  of  the 
village  ever  directed  him  to  build  the  walk; 
that  as  soon  as  completed  this  walk  was 
measured  and  paid  for  by  the  owners;  that 
he  was  paid  by  them  for  constructing  the 
whole  of  it;  that  In  all  other  cases  where  he 
built  walks  the  village  paid  one-half  upon  his 
bill;  that  for  this  walk  be  never  presented 
any  bill  to  the  village. 

Whether  the  action  of  the  village  officials 
In  regard  to  building  other  walks  referred  to 
in  the  record  was  within  the  authority  of  the 
statute,  and  its  ordinance,  is  not  material  to 
this  case.  We  find  that  no  attempt  was  made 
by  them  to  undertake  this  work,  that  they  re- 
fused to  do  so,  as  their  records  show.  We 
find  no  evidence  in  this  case  of  any  connec- 
tion of  the  village  with  this  walk,  except 
granting  permission  to  the  owners  to  build  it 
on  the  terms  already  stated.  Tbe  evidence 
clearly  shows  that  this  sidewalk  was  built 
under  a  contract  with  the  owners,  and  will 
warrant  no  other  construction,  and  defendant 
village  was  not  liable  for  any  negligence  of 
the  contractor.  Thompson  v.  City  of  West 
Bay  City,  137  Mich.  94,  100  N.  W.  280.  The 
reasoning  of  the  case  cited  is  particularly  ap- 
plicable to  the  case  at  bar,  for  tbe  reason 
that  the  powers  granted  by  the  statute  to  the 
municipality,  relative  to  tbe  sidewalks  are 
similar  to  those  In  tbe  charter  construed. 
The  court  should  bare  Instructed  a  verdict 
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for  defendant  as  requested.    Thla  disposes  of 
tbe  case. 

For  tbe  error  pointed  out,  the  Judgment  Is 
reversed,  and  no  new  trial  ordered. 


AMERICAN  TRUST  &  SAVINGS  BANK  r. 

MOORB  et  al. 
(Suprezne  Court  of  Michigan.     June  6,  1910.) 

1.  Banks  and  Banking   (8   152*)— Cebtifi- 

OATE  OF  DEPOSrr— RiOHTB  01"  Tbanbfebeb. 
One  receiving  a  certificate  of  deposit  In 
payment  for  an  automobile  cannot  recover  from 
the  l»nk  on  its  refusal  to  pay,  if  he  retained 
control  of  the  automobile  until  advised  by  the 
bank  that  the  certificate  was  no  good. 

[E>d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  %  152.*] 

2.  SAI.E8  (§  104*)— Rescission  bt  Seixebi— 
CoNornoNS. 

On  rescinding  a  sale,  usually  the  seller 
must  tender  back  the  note  or  property  received 
as  payment  of  the  price,  before  he  can  recover 
the  property  sold,  unless  the  note  is  worthless 
to  the  buyer,  or  the  seller  is  unable  to  return 
it 

[Ed.  Note.— For  otlier  cases,  see  Sales,  Cent 
Dig.  IS  271-278;  Dec.  Dig.  {  104.*] 

3w  Saues  ({  340*)— Bbeaoh  or  Buteb— Rsacs- 

DIES  OF  Selmeb. 
,  On  discovering  that  a  certificate  of  depos- 

it received  in  payment  for  an  automobile  was 
no  good,  the  seller  could  let  the  sale  stand, 
and  rely  on  its  right  to  recover  on  the  certificate 
as  a  bona  fide  bolder,  or  he  could  disaffirm  the 
contract  and  retake  toe  property,  but  he  could 
not  retake,  and  also  recover  on  the  certificate. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  i  840.*] 

4.  Sales    (|    859*)— Rescission— EviDENCfE— 

Weight. 

Evidence  In  a  suit  to  recover  on  a  certif- 
icate of  deposit  given  in  payment  for  an  auto- 
mobile held  to  uiow  rescission  of  the  sale  by 
the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  35&.*] 

Error  to  Circuit  Court,  Genesee  County; 
Charles  H.  Wisner,  Judge. 

Action  by  the  American  Trust  &  Savings 
Bank,  trustee  In  bankruptcy  of  the  Orlando 
F.  Weber  Company,  against  Bertelle  R. 
Moore  and  another,  partners  as  the  Bank 
of  Linden.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Argued  before  BLAIR,  C.  J.,  and  MONT- 
GOMERY, OSTRANDER,  HOOKER  and 
BROOKE,  JJ. 

Clifford  A.  Bishop  and  John  H.  Farley, 
for  appellant  Andrew  L.  Moore  (Henry  E. 
Walbridge,  of  counsel),  for  ai)peliees. 

HOOKER,  J.  Tbe  plaintiff  is  the  assignee 
In  bankruptcy  of  the  Weber  Company,  a 
Chicago  concern,  wUch  was  engaged  in  the 
sale  of  automobiles  before  it  became  insol- 
vent Gilmore  applied  to  it  to  purchase  an 
automobile.  A  machine  and  price  were 
agreed  on,  the  Iatt»  being  $3,300.  Gilmore 
tendered  in  payment  a  certificate  of  deposit. 


issued  to  him  by  the  defendants,  copartners, 
doing  business  in  Michigan  under  the  name 
of  the  "Bank  of  Linden."  Whether  the  ma- 
chine was  delivered  unconditionally  to  Oil- 
more  or  not  is  a  disputed  question  of  fact 
He  was  allowed  to  use  it  at  all  events,  tbe 
same  being  driven  by  a  men  whom  plaintiff 
claims  to  have  l>een  employed  by  him  at  tbe 
suggestion  of  Weber.  The  certificate  was 
deposited  to  the  credit  of  the  Weber  concern, 
and  both  the  bank  with  whidt  it  was  deposit- 
ed and  Weber  telegraphed  the  Baidc  of  Lin- 
den to  know  if  it  was  good.  The  following 
telegram  was  received  by  the  Weber  Com- 
pany in  reply:  "No  good.  Hold  certificate 
and  arrest  man."  Thereupon  the  Weber 
Company  ordered  the  driver  to  leave  the  ma- 
chine in  a  garage  adjoining  its  salesroom, 
run  by  another  concern,  Orlando  Weber  being 
president  of  both  companies.  Gilmore  dis- 
appeared, and  has  not  been  seen  since.  Tbe 
maclilne  remained  from  that  time  under  the 
control  of  the  Weber  Company,  and  It  was 
ultimately  sold  by  said  company  for  $2,000. 
after  putting  upon  it  somewhat  extensive 
repairs  and  paying  storage.  This  action  was 
begun  by  the  Weber  Company  soon  after  the 
discovery  that  defendant  repudiated  tbe 
check.  Subsequently  it  was  declared  a  tuinlE- 
rupt,  and  the  assignee  was  substituted  as  the 
party  plaintiff  by  stipulation.  An  amended 
declaration  in  all  respects  similar  to  the 
original  declaration  except  in  the  matter  of 
the  names  of  parties  was  filed.  This  dec- 
laration was  "the  common  counts,"  with  a 
copy  of  the  certificate  of  deposit  attached. 
To  a  plea  of  the  general  issue  a  notice  was 
attached  alleging  the  fraudulent  character 
and  invalidity  of  the  Instrument  and  the 
want  of  good  faith  In  its  purchase.  A  ver- 
dict for  the  defendant  was  directed.  Judg- 
ment was  entered  thereon,  and  plaintiff  has 
appealed. 

The  counsel  for  the  plaintiff  in  the  oi)enIng 
statement  to  the  Jury  admitted  the  foregoing 
facts,  but  claimed  that  the  Weber  Company 
was  a  purchaser  in  good  faith  and  for  value, 
and  that  plaintiff  was  entitled  to  recover  the 
face  of  the  instrument,  but  was  willing  if  it 
could  be  proi)erly  secured  against  a  claim  by 
Gilmore,  to  take  a  verdict  for  its  actual 
damages,  stated  to  be  about  $2,000,  other- 
wise. It  would  ask  the  full  amount  of  the  cer- 
tificate. To  establish  its  case  plaintiff  offer- 
ed testimony  showing  its  sale  of  the  car  and 
its  acceptance  of  the  certificate  as  payment 
Cross-examination  brought  out  mahy  of  the 
other  facts  relied  on  by  the  defense.  This 
was  supplemented  by  testimony  offered  by 
the  defendant  In  rebuttal,  the  plaintiffs 
sought  to  show  the  expense  put  upon  the  car 
and  what  it  had  lost  in  the  transaction. 
This  was  taken  under  objection.  Counsel 
for  defendant  then  asked  that  the  testimony 
in  rebuttal  be  strides  out  and  a  verdict  di- 
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rected  for  the  defoidant  npon  the  gronnd 
that  unliquidated  damages  could  not  be  re- 
corered  In  an  action  on  the  common  counts. 
The  court  thereupon  directed  a  verdict  for 
the  defendant  and  plaintiff  has  appealed. 

At  the  threshhold  of  the  case  was  a  dis- 
puted question  of  fact;  1.  e.,  whether  plain- 
tiff's president  parted  with  the  title  to  the 
automobile.  He  claims  that  on  receipt  of  the 
certificate  he  made  and  delivered  a  statement 
of  the  item  marked  "Paid  In  full"  and  signed 
by  him,  and  delivered  the  machine  to  GU- 
more,  who  took  it  away.  On  the  other  hand, 
defendant  offered  testimony  tending  to  show 
that  he  actually  kept  control  of  it  until  he 
should  hear  from  the  check  by  putting  It  in 
the  hands  of  one  of  plalntUTs  employes  as 
driver  for  OUmore.  This  was  an  Important 
question,  for,  if  defendants  claim  is  found 
true,  it  cannot  be  said  that  the  plaintiff  part- 
ed with  value  for  the  Instrument,  and  there- 
fore it  could  not  recover,  but  this  was  a  ques- 
tion that  the  court  erred  In  taking  from  the 
Jury,  unless  some  other  question  in  the  case 
Justified  such  a  charge.  It  is  claimed  that 
there  is  at  least  one  such  question  in  the 
case. 

Recaption. 

It  is  contended  that,  by  the  recaption  of 
the  automobile^  the  plaintiff  recovered  back 
all  that  it  paid  OUmore  for  the  check,  and 
therefore  that  it  cannot  now  claim  to  be  a 
purchaser  for  value;  that  this  was  a  rescis- 
sion of  the  contract;  and  that  it  had  no 
longer  any  title  to  the  certificate,  having  re- 
pudiated the  transaction  upon  which  its  al- 
leged title  rests.  Let  us  supiMDse  that  It  had 
paid  $3300  in  money  for  this  certificate,  and 
had  succeeded  in  recapturing  the  Identical 
money  paid.  We  doubt  if  it  would  be,  and 
still  more  if  It  could  be  successfully  contend- 
ed that  the  plalnUff  still  bad  a  tlUe  to  the 
Instrument,  which  under  the  old  case  of  Vin- 
ton V.  Peck,  14  Mich.  287,  would  entitle  it  to 
sue  upon  and  recover  the  full  face  of  the  cer- 
tificate. In  that  decision  we  held  that  if  a 
purchaser  In  good  faith  paid  any  value,  the 
face  of  the  note,  and  not  the  lesser  amount 
paid,  was  the  measure  of  damage  In  a  suit 
npon  the  paper.  See,  also,  Hunter  v.  Par- 
BOOB,  22  Mich.  96. 

Upon  what  ground  then  could  we  hold  as 
I  think  we  would,  that  the  plaintiff  could  not 
recover,  except  upon  the  theory  that  having 
elected  to  take  twck  his  money  he  no  longer 
owned  the  note.  It  might  be  a  rescission 
though  he  did  not  recover  all  or  any  of  the 
money  and  the  effect  of  the  disafllrmance 
would  be  the  same.  We  all  know  that  In 
such  a  case  it  is  usually  the  duty  of  the  vendor 
to  tender  back  the  note  or  property  paid 
as  a  condition  to  the  right  to  recover  his 
property.  Exceptions  to  this  condition  are 
when,  as  in  this  case,  the  paper  is  worthless 
In  the  hands  of  the  vendee,  and  where  the  I 


vendor  Is  unable  to  tender  back  tlie  paper. 
In  this  case  money  was  not  paid  for  the  cer- 
tificate, but  upon  plaintiff's  theory  an  auto- 
mobile was  sold  and  delivered.  Grant  it ;  but 
two  or  three  days  later  the  plaintiff  acted. 
It  had  a  choice  of  remedies,  viz.:  (1)  It  might 
have  let  the  sale  stand  and  rely  on  its  bona 
fides.  (2)  It  might  disaffirm  the  contract  and 
take  its  property.  It  claims  that  it  did  nei- 
ther, but  that  it  seized  the  automobile  for 
the  benefit  of  the  defendant,  admitting  that 
it  was  a  wrongdoer  in  taking  the  property. 

We  have  examined  the  proof  In  this  case, 
and  we  think  that  It  conclusively  shows  a 
plain  case  of  rescission  as  against  Gllmore  In 
law.  Having  done  this  plaintiff  cannot  re- 
cover upon  the  Instrument  which  it  sought 
to  do,  and  the  court  did  not  err  in  saying  so. 

The  Judgment  is  affirmed. 

BLAIR,  C.  J.,  and  08TRANDER,  and 
BROOKE,  JJ.,  concurred.  MONTGOMERY, 
J.,  who  heard  tbe  arguments  in  thlB  case, 
resigned  before  decision  rendered. 


ROT  y.  BORDAS  et  al. 
(Supreme  Court  of  Michigan.    June  6,  1910.) 

1.  Fbattd  (I  80*)— Fbattduuwt  Intent— Evi- 

DINCK. 

Fraudulent  Intent  may  be  Inferred  from  the 
making  of  a  representation  known  to  be  false. 
[Ed.  Note. — For  other  oaseB,  see  Fraud,  Cent 
EHg.  II  46,  47;    Dec.  Dig.  |  50.*] 

2.  CONSPIKAOT   (I    21*)— FSATTD— JUBT    QTTES- 
TION. 

Whether  defendant   conspired   to  defraud 
plaintiff    by    selling    her    worthless    corporate ' 
stock  held,  nnder  the  evidence,  a  jury  question. 
[Bd.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  II  28,  28;   Dec.  Dig.  I  21.«] 

3.  Affeai.  and  Ebsob  (|  927*)— Revibw. 

Id  reviewing  an  order  directing  a  verdict 
for  defendant,  the  evidence  must  be  construed 
most  favorably  to  plaintiff. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3748;    Dec.  Dig.  |  927.*] 

Error  to  Circuit  Court,  Houghton  Coun- 
ty ;   Albert  T.  Streeter,  Judge. 

Action  by  Sophie  Roy  against  Edward  P. 
Bordas  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAT,  and  BROOKE,  JJ. 

Joseph  F.  Hambltzer,  for  appellant.  Al- 
len F.  Reee,  for  appellees. 

OSTRANDER,  J.  The  declaration  1b  in- 
artificial, but  was  not  demurred  to,  and  coun- 
sel seem  agreed  that  It  will  support  a  Judg- 
ment for  plaintiff.  The  court,  upon  the  tes- 
timony introduced  by  the  plaintiff,  directed 
a  verdict  for  the  defendants,  an  exception 
was  taken,  and  error  is  assigned  upon  such 
ruling  and  direction.  This  we  learn,  not  from 
the  brief  fov  appellant,  which  contains  no 
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Statement  of  facts,  no  referrace  to  any  ex- 
ception or  aaelgDment  of  error,  but  from  tbe 
record  Itself  and  from  the  brief  for  appellees. 

It  is  said  in  tbe  brief  for  the  appellant: 
"The  plaintiff  stands  or  falls  npon  the  prop- 
osition that  the  defendants  conspired  to  de- 
fraud the  public,  and  especially  the  plaintiff, 
by  dissipating  one-half  of  the  capital  stock 
in  a  company  promoted  by  the  defendants  to 
manufacture  a  worthless  compound  of  un- 
proven  worth  or  virtue  and  concealing  the 
fact  from  the  knowledge  of  purchasers  of  the 
remaining  stock.  Was  thei'e  any  evidence 
from  which  the  Jury  could  legally  and  logical- 
ly find  that  these  allegations  were  true?" 

In  view  of  this  statement,  and  the  facts 
recited  above,  we  have,  without  feeling  bound 
to  do  BO,  examined  the  record  to  see  if  the 
testimony  tends  to  prove  the  existence  of  a 
conspiracy  to  defraud.  There  was  testimony 
tending  to  prove  that  defendants,  before  and 
after  the  filing  of  articles  of  association,  pro- 
moted a  company  to  manufacture  and  sell 
"various  medicinal  preparations  in  liquid 
and  other  forms."  The  capital  was  $100,000, 
with  10,000  shares,  and  the  articles  of  as- 
sociation, executed  by  six  persons,  of  whom, 
defendants  are  five,  represented  that  the 
amount  of  capital  actually  subscribed  and 
paid  in  in  cash  was  $50,500  and  that  the 
shares  were  held — ^by  Bordas'  5,000  and  by 
each  of  the  others  10.  In  fact,  these  shares 
liad  not  been  sold  for  cash,  or,  if  any  had 
been  so  sold,  not  more  than  $500  had  been 
paid  for  them.  In  fact,  the  understanding  of 
the  promoters  was  that  for  a  formula,  a 
copyright,  and  patents  granted  In  England 
and  Canada,  5,000  shares  were  to  be  given  to 
defendant  Bordas.  A  check  of  the  company 
for  $50,000,  not  drawn  against  funds,  was 
formally  delivered  to  defendant  Bordas  and 
by  him  surrendered  to  the  company.  He  as- 
signed 400  shares  of  stock  to  each  of  his  co- 
promoters,  so  that  when  the  public  was  ad- 
mitted to  purchase  stock  the  holdings  were 
3,000  shares  by  Bordas  and  410  by  each  of 
the  others.  It  does  not  appear  that  either 
of  the  promoters  sold  or  offered  to  sell  his 
shares  or  any  of  them.  Shares  were  sold  by 
the  company,  and  plaintiff  purchased  and 
paid  par  for  100  shares.  The  money  paid  for 
shares  sold  to  the  public  was  received  by  and 
disbursed  for  the  company.  The  business 
was  not  successful.  Plaintiff  offered  to  re- 
turn her  shares,  and  now  brings  suit  for  the 
purchase  price  of  them  upon  the  ground  that 
she  was  defrauded.  In  buying  her  stock, 
plaintiff  did  not  rely  at  all  upon  the  repre- 
sentations made  in  the  articles  of  associa- 
tion and  knew  nothing  about  them.  She 
claims  to  have  placed  reliance  ui>on,  and  to 
have  been  induced  to  purchase  shares  by,  the 
representations  made  to  her  by  defendant 
Bordas  and  to  have  discovered  the  falsity- of 
the  statements  contained  In  the  articles  of 
association,  and  of  those  made  by  Bordas, 
shortly  before  she  offered  to  return  her 
shares.    There  is  testimony  tending  to  prove 


that  defendant  Bordas  represented  to  ho: 
that  he  had  put  $50,000  into  tbe  business  and 
the  other  directors  had  each  pnt  in  $4,000. 
There  is  testimony  tending  to  prove  that 
some  of '  the  defendants — the  promoters  of 
the  company— stated  to  others  that  they  were- 
largely  interested  In  the  concern.  Some  or 
all  of  them  were  directors  of  the  company. 
A  local  newspaper  published  by  one  of  them 
announced  the  organization  of  the  company 
and  published  a  list  of  shareholders  as  shown 
by  the  articles.  None  of  them  made  public 
the  fact  that  there  had  been  an  allotment  of 
sliares  or  that  one-half  the  stock  had  been 
givoi  for  the  formula,  etc.,  etc.,  and  only  a 
few  hundred  dollars  had  been  paid  for  in 
cash.  The  incorporators  were  prominent, 
and  apparently  successful  business  men. 
There  is  no  testimony  tending  to  prove  that 
they  regarded  the  medicine  they  proposed 
to  manufacture  as  worthless,  or  that  they 
doubted  its  value  or  the  ultimate  value  of  the 
shares.  If  there  was  a  conspiracy — a  com- 
mon design — It  was  to  promote  public  buying 
of  shares  and  to  see  to  it  that  the  cost  of  the 
experiment,  and  of  Its  ultimate  failure, 
should  be  borne  by  others  while  securing  for 
themselves  a  considerable  proportion  of  any 
profits  whlcb  might  be  made.  If  the  exist- 
ence of  such  a  common  design  Is  material. 
It  Is,  upon  this  record,  a  question  of  fact  and 
not  of  law  whether  there  was  such  a  design. 
It  must  be  admitted  that  the  statements 
In  the  articles  of  association  with  respect 
to  the  paid-up  capital  are  calculated  to  In- 
duce the  buying  of  shares,  that  all  of  tbe 
defendants  subscribed  the  articles,  and  that 
the  representations  were  false.  The  alleged 
statements  of  defendants  Bordas  and  Orr 
are,  in  substance  and  ^ect,  repetitions  of 
those  made  In  the  articles  of  association. 
The  case-made  for  the  plaintiff  is  not  the 
one  of  a  misrepresentation  in  a  prospectus 
addressed  by  promoters  to  prospective  sul>- 
scribers  for  shares,  nor  the  one  of  a  mere 
omission  or  nondisclosure  of  facts.  She  as- 
serts and  has  proven  false  representations 
solemnly  made  in  tbe  articles  of  association 
by  all  of  the  defendants,  and  lias  produced 
testimony  tending  to  prove  the  making  of 
the  same  representations  by  one  of  the  de- 
fendants to  herself  and  by  one  or  more  of 
the  other  defendants  to  other  persons.  It 
cannot  be  reasonably  contended  that  the  r^i- 
resentations  were  of  and  concerning  Im- 
material facts.  Were  they  fraudulently 
made?  One  does  not,  ordinarily,  allege  as 
truth  that  which  is  known  to  be  false.  If  a 
material  representation,  known  to  t>e  false, 
is  Intelligently  made  in  a  matter  such  as  we 
are  considering,  a  fraudulent  Intent  may  be 
Inferred.  Clearly,  the  question  Is  one  to  be 
answered  by  the  Jury. 

We  have,  as  we  were  bound  to  do,  stated 
the  tendency  of  the  testimony  most  favor- 
able to  plaintiff,  and  from  the  point  of  view 
thus  obtained  have  considered  whether  the 
court  below  rightly  directed  a  verdict  for  de- 
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fendants.  We  do  not  consider  any  other 
question.  We  are  of  opinion  tbat  the  case 
Is  one  for  the  jury. 

The  Judgment  is  reversed,  and  a  new  trial 
Is  granted. 


STATE!  ex  leL  DEJNTON  v.  CURTISS,  Sheriff. 

# 

(Supreme  Court  of  Minnesota.    June  10,  1910.) 

(ByVabui  ly  the  Court.) 

1.  EljfTBADrrioN  (8§  S4,  36,  39*)— Intesstate— 
Wabbant  ok  REKTDrrioN— Sufficiency— 
Gebtificatb  or  Authentication— BuBDEW 
OF  Proof. 

The  relator  was  taken  into  custody  by  the 
respondent  pursuant  to  a  warrant  of  tendition 
for  his  arrest  and  surrender  to  South  Dakota 
as  a  fugitive  from  Justice.  Upon  a  review  on 
habeas  corpus  of  the  extradition  proceeding, 
heU: 

(1)  The  warrant  of  rendition  was  not  void 
because  it  recited  that  the  relator  was  charged 
by  complaint  with  a  crime,  instead  of  by  affida- 
vit, it  appearing  from  the  return  tltat  tne  com- 
plaint was  verified,  and  was  in  form  and  legal 
effect  an  affidavit  made  before  a  magistrate 
cliarging  the  relator  with  the  crime. 

(2}  The  certificate  of  authentication  need  not 
be  in  any  particular  form.  It  is  sufficient  if 
it  shows  that  a  copy  of  an  indictment  or  affida- 
vit annexed  to  the  requisition  is  authentic.  The 
certificate  in  this  case  was  sufficient,  which 
was  in  tliese  words:  "It  appears  from  the  an- 
nexed papers,  duly  authenticated  according  to 
the  laws  of  this  state." 

(3)  The  warrant  of  rendition  is  presumptive, 
but  not  conclusive,  evidence  ttiat  the  person 
demanded  is  a  fugitive  from  justice,  and  places 
upon  him  the  burden  of  showing  that  he  is  not. 

VEA.  Note.— For  other  cases,  see  Extradition, 
Dec.  Dig.  ({  34,  36,  3&.*] 

(Additional  SyUahut  hy  Editorial  Staff.) 

2.  HJXTBADITION  (§  34*)— INTEBSTATE— CEBTIF- 

ICATE  OF  Authentication   or  Affidavit — 

Fubpose. 

The  purpose  of  requiring  a  certificate  of 
authentication  of  the  affidavit  charging  a  crime, 
attadied  to  a  requisition  for  extradition  of  a 
furtive  from  justice,  is  to  prevent  the  Govern- 
or of  the  state  upon  whom  the  demand  is  made 
from  being  imposed  upon  by  spurious  charges 
of  crime,  and  to  advise  him  of  the  genuineness 
of  the  copy  of  the  indictment  or  affidavit. 

[E<d.  Note. — For  other  cases,  see  Extradition, 
Dec.  Dig.  S  34.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  I.  M.  Olsen,  Judge. 

Hal>eas  corpus  by  the  State,  on  relation 
of  Charles  R.  Denton,  against  Charles  H. 
Curtlss,  Sheriff.  From  an  order  discharg- 
ing the  writ  and  remanding  relator,  to  ens- 
tody,  he  appeals.  Afilrmed,  and  relator  re- 
manded. 

Louis  P.  Johnson,  for  appellant  Warren 
Miller,  for  respondent 

START,  Cl  J.  Appeal  by  the  relator  from 
an  order  of  the  district  court  of  the  county 
of  Lincoln,  discharging  the  writ  of  habeas 
corpus  herein,  and  remanding  bim  to  the 
custody  of  the  respondent  as  sheriff  of  that 
county.    The  matter  was  beard  in  this  court 


upon  the  petition  for  the  writ,  the  writ,  and 
the  amended  return  of  the  respondent  there- 
to. It  appears  therefrom  tbat  a  demand 
was  made  upon  the  Governor  of  this  state 
by  the  Governor  of  the  state  of  South  Da- 
kota for  the  surrender  of  the  relator  to  tbat 
state  as  a  fugitive  from  justice.  Thereupon 
the  Governor  of  this  state  honored  the  req- 
uisition warrant  and  Issued  his  warrant  of 
rendition  to  the  respondent  as  such  sheriff, 
directing  him  to  arrest  the  relator  and  deliv- 
er bim  to  the  agent  of  the  demanding  state. 
The  respondent  in  obedience  to  such  war- 
rant arrested  the  relator,  and  now  detains 
him  in  custody  by  virtue  thereof.  The  re- 
lator here  contends  that  the  requisition  papers 
and  warrant  of  rendition  are  not  l^nlly  suf- 
ficient to  Jtistlfy  bis  arrest  and  delivery  to 
the  agent  of  the  demanding  state. 

1.  The  first  objection  to  be  considered  Is 
that  the  warrant  of  rendition  is  void,  because 
it  states  tbat  the  relator  stands  charged  by 
complaint  instead  of  by  affidavit  with  the 
crime  of  seduction  for  the  purposes  of  pros- 
titution, alleged  to  have  been  icommitted  in 
the  state  of  South  Dakota.  It  la  essential 
to  the  validity  of  the  requisition  that  it  be 
accompanied  by  a  copy  of  an  indictment 
found  or  affidavit ;  hence  a  warrant  of  ren- 
dition, which  recites  that  the  fugitive  stands 
charged  by  complaint  with  a  crime  in  the 
demanding  state,  is  not  a  sufficient  return  to 
Justify  his  arrest  and  detention,  unless  the 
copy  of  the  complaint,  showing  tbat  it  has 
all  of  the  essentials  of  the  required  affidavit 
is  also  produced  In  connection  with  the  re- 
turn. State  y.  Richardson,  34  Minn.  115,  24 
N.  W.  354.  The  warrant  of  rendition  In  this 
case  recites  that  the  relator,  "Charles  Den- 
ton, stands  charged  by  complaint  in  the 
county  of  Beadle,  in  the  state  of  South  Da- 
kota, with  the  crime  of  seduction  for  pur- 
poses of  prostitution,  alleged  to  have  been 
committed  on  the  21st  day  of  April,  A.  D. 
1910,  In  the  cotmty  of  Beadle,  said  state  of 
Soutii  Dakota,  a  copy  of  which  was  duly 
produced  and  annexed  to  the  demand,  duly 
certified  to  as  authentic  by  the  said  R.  S. 
Vessey,  Governor  of  the  state  of  South  Da- 
kota, which  said  charge  as  set  forth  in  said 
complaint  is  made  criminal  by  the  laws  of 
such  state." 

The  copy  of  the  complaint  annexed  to  the 
requisition  of  the  Governor  of  South  Dakota 
Is  made  a  part  of  the  respondent's  return  to 
the  writ  and  shows  that  the  complaint  re- 
ferred to  In  the  warrant  of  rendition  is  a 
verified  complaint  in  form,  and  in  legal  ef- 
fect an  affidavit  made  before  a  magistrate 
charging  the  relator  with  the  crime  of  seduc- 
tion for  purposes  of  prostitution  with  suf- 
ficient certainty  to  show  that  the  crime  bad 
been  committed.  The  warrant  of  rendition 
in  connection  with  the  affidavlt-^that  is,  the 
verified  complaint — shows  a  compliance  with 
the  statute  (section  6278,  Rev.  St  U.  S.  [U. 
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S.  Oomp.  St  1901,  p.  3597])  providing  that  the 
demanding  Oovernor  must  produce  "a  copy 
of  an  Indictment  found  or  affidavit  made  be- 
fore a  magistrate  •  •  •  dialling  the 
person  demanded"  with  a  crime.  State  v. 
Bates,  101  Minn.  903,  112  N.  W.  200.  In 
reaching  this  conclusion  we  have  not  over- 
looked  the  claim  of  relator's  counsel  that 
the  affidavit  charges  the  commission  of  the 
crime  by  the  relator  only  on  information  and 
belief.  Whether  it  would  be  Invalid  if  such 
were  the  case  we  need  not  determine,  for 
the  affidavit  may  fairly  be  construed  as 
charging  directly  and  positively  the  com- 
mission of  the  crime  by  the  relator  for 
which  his  extradition  is  sought. 

2.  It  Is  further  claimed  that  the  copy  of 
the  affidavit  was  not  duly  certified  as  au- 
thentic by  the  demanding  governor.  A  cov 
tified  copy  of  the  affidavit,  with  other  i^pers, 
was  attached  to  the  demand,  the  requisition 
warrant,  and  was  certified  as  authentic  in 
these  words:  "It  appears  from  the  annexed 
papers,  duly  authenticated  in  accordance 
with  the  laws  of  this  state."  The  statute 
(section  5278,  supra)  does  not  prescribe  any 
particular  form  for  the  certificate  of  authen- 
tication. The  purpose  of  requhring  the  cer- 
tificate Is  to  prevent  the  Governor  of  the 
state  upon  whom  the  demand  is  made  being 
imposed  upon  by  spurious  charges  of  crime 
and  to  advise  him  of  the  genuineness  of  the 
copy  of  the  indictment  or  affidavit  In  the 
absence  of  any  prescribed  form,  any  state- 
ment nnder  the  hand  of  the  Governor  and 
the  seal  of  the  demanding  state,  to  the  effect 
that  the  copy  of  the  indictment  or  affidavit 
is  genuine.  Is  a  sufficient  certificate  that  it 
is  authentic.  Where  the  language  of  the 
requisition  warrant  shows  the  copy  of  the 
Indictment  or  affidavit  annexed  thereto  to  be 
authentic  it  is  a  sufficient  compliance  with 
the  statute.  State  v.  Bates,  101  Minn.  303, 
112  N.  W.  200;  In  re  Dawson,  83  Fed.  306, 
28  G.  C.  A.  854;  Ex  parte  Sheldon,  34  Ohio 
St  319;  In  re  Manchester,  S  Cal.  237.  In 
the  last  two  cases  cited  the  certificate  was  in 
the  exact  language  as  in  the  case  at  bar, 
namely:  "It  appears  from  the  annexed  pa- 
pers, duly  authenticated  according  to  the 
laws  of  this  state."  We  hold  that  the  copy 
of  the  affidavit  in  this  case,  charging  the 
relator  with  a  crime,  was  properly  certified 
as  authentic  by  the  Governor  of  South  Da- 
kota. 

3.  The  only  objection  of  the  relator  to  the 
requisition  papers  meriting  special  considera- 
tion Is  that  it  does  not  appear  from  the  req- 
uisition papers  that  the  relator  is  a  fugitive 
from  Justice.  It  is  essential  that  It  appear 
from  the  extradition  papers  that  the  relator 
Is  a  fugitive  from  Justice ;  but  it  is  not  nec- 
essary to  state  it  in  the  indictment  or  af- 
fidavit charging  the  crime.  The  warrant  of 
rendition  in  this  case  recites  the  demand 
of  the  Governor  of  South  Dakota  for  the 


anrrmider  of  the  relator  as  a  fugitive  from 
the  Justice  of  that  state.  This  recital  is  a 
sufficient  statement  that  the  relator  is  a 
fugitive  from  Jnstice,  and  places  upon  him 
the  burden  of  showing  that  he  is  not;  or.  In 
other  wocds,  the  warrant  of  rendition  is  pre- 
sumptive, but  not  conclusive,  evidence  that 
the  person  demanded  is  a  fugitive  from 
Justice.  State  v.  Justus,  84  Minn.  237,  87  N. 
W.  770,  56  Ix  B.  A.  826 ;  Hyatt  v.  New  York. 
188  U.  S.  e»l,  23  Sup.  Ct  466,  47  L.  Ed.  657. 
We  hold  that  the  requisition  papers  in  this 
case  are  sufficient  to  Justify  the  surrender  of 
the  relator  to  the  anthorltiea  of  South  Da- 
kota. 

It  is  therefore  ordered  and  adjudged  that 
the  writ  herein  be  and  it  Is  hereby  discharged, 
and  the  relator  remanded  to  the  custody  of 
the  respondent,  as  sheriff,  to  I>e  by  him  de- 
livered to  the  agent  named  in  the  warrant  of 
rendition. 


JOHNSON  et  al.  v.  STONE. 
(Supreme  Court  of  Minneaota.    June  10,  1910.) 

(SvlUOnu  by  tK«  Court.) 
Replbvin    (§i   4,   88*)— PaoPEBTT   Subject^ 

UwniVIDED    INTEKEST    IN    PEIUSONAI.    PbOP- 

BRTT— Lease— CoNSTBUcrnoN. 

Replevin  for  certain  com  and  hay,  and  a 
quantity  of  small  grain,  grown  upon  a  farm 
tilled  by  the  defendant  under  a  farm  contract 
or  lease  from  the  owner.  The  contract  provided 
that  tlie  defendant  should  pay  a  stipulated 
cash  rent  for  the  com  and  hav  land,  and  should 
be  entitled  to  two-thirds  of  the  small  giain 
upon  a  division  and  the  performance  of  tile 
contract  on  his  part  The  other  one-third  of 
the  small  grain  was  by  the  terms  of  the  lease 
to  be  the  absolute  property  of  the  landowner. 
The  trial  court  directed  the  jury  to  return  a 
verdict  that  the  defendant  at  the  commence- 
ment of  the  action,  was. entitled  to  the  posses- 
sion of  the  whole  of  the  property,  and  to  assess 
its  value.  Held,  in  accordance  with  the  rule 
of  Ellingboe  v.  Bralcken,  36  Minn.  156,  30  N. 
W.  659,  that  replevin  will  lie  for  an  undivided 
fractional  i>art  of  personal  property,  which  is 
uniform  in  quality  and  value  and  susceptible  of 
a  fair  and  equal  division,  and  that  the  court 
erred  in  refusing  to  submit  to  the  juiy  the  ques- 
tion of  the  plaintifEa*  ownership  <n  one-thira  of 
the  small  grain. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  ii  4-26,  34a-348;    Dec  Dig.  {{  4, 

Appeal  from  District  Court  Jackson  Coun- 
ty;   James  H.  Quinn,  Judge. 

Action  by  John  T.  Johnson  and  others 
against  Henry  P.  Stone.  Verdict  for  defend- 
ant and  plaintlfTs  appeal  from  an  order  de- 
nying a  new  trial.  Affirmed,  aa.  condition 
that  remittitur  t>e  made. 

Wilson  Borst  and  J.  A.  Mansfield,  for  ap- 
pellants. Knox  &  Faber  and  O.  Thoreson, 
for  respondent 

STABT,  C  J.  Appeal  by  the  plaintiffs,  ia 
an  action  of  rei^evin  commenced  September 
21,  1008,  from  an  order  of  the  district  court 


•For  other  cum  sea  lama  topic  and  section  NUMBER  In  Dec.  *  Am.  Dlxi-  U07  to  dat*,  *  Raportar  Indexaa 


Digitized  by 


Lioogle 


MlniL) 


JOHNSON  T.  8TONS, 


721 


of  the  county  of  Jackson  denying  the  plaln- 
tl^fs'  motion,  made  after  Terdlct  for  defend- 
«nt,  for  a  new  trial.  The  complaint  alleged 
that  the  plaintiffs  were  the  owners  of,  and 
entitled  to  the  possession  of,  the  personal 
property  described  therein,  the  value  of  the 
property,  and  that  the  defendant  was  in  pos- 
session thereof,  and  unlawfully  detained  it 
from  the  plaintiffs.  The  answer,  so  far  as 
here  material,  was  a  general  denial.  The 
subject-matter  of  the  action  was  hay,  com, 
oats,  wheat,  buckwheat,  and  timothy  raised 
during  the  farming  season  of  1908  upon  the 
farm  described  in  the  complaint.  It  appears 
from  the  record,  without  substantial  conflict 
In  the  evidence,  that  the  farm  on  August  1, 
1906,  was  owned  by  E.  Lewis,  who  on  that 
day  entered  Into  a  lease  or  farm  contract 
with  the  defendant,  whereby  he  was  to  till 
the  farm  for  a  share  of  the  crops  for  the 
term  of  three  years  from  March  7,  1907 ;  the 
landowner  to  have  one-third  of  the  crops, 
and  the  defendant  two- thirds  thereof.  The 
general  provisions  of  the  contract,  except  as 
herein  stated,  were  similar  to  those  in  the 
farm  contracts  which  this  court  construed 
In  the  cases  of  Strangeway  v.  Elsenman,  68 
Minn.  395,  71  N.  W.  617,  and  Anderson  y. 
LIston,  69  Minn.  82,  72  N.  W.  52. 

The  contract  provided  that  the  defendant 
should  pay  the  landowner  a  cash  rent  of 
$150  per  year  for  the  use  of  the  hay  land, 
and  $2  per  acre  for  the  rent  of  the  com 
land,  payable  on  or  before  November  1st  in 
each  year  of  the  term.  It  further  provided 
that  until  a  division  of  the  crops  and  the 
performance  of  all  of  the  stipulations  of  the 
lease,  the  title  and  possession  of  all  hay, 
grain,  and  crops  raised  or  grown  on  the  farm 
should  be  and  remain  In  the  lessor,  with  the 
right  to  take  and  hold  enough  of  the  crops 
that  would  on  the  division  of  the  same  be- 
long to  the  defendant  to  repay  all  advances 
made  to  him  by  the  lessor,  and  also  to  pay 
all  the  Indebtedness  due  to  him  by  the  de- 
fendant. It  was  under  this  contract  that  the 
personal  property  here  in  question  was  rais- 
ed and  produced.  Twenty-flve  acres  of  the 
farm 'was  planted  to  com  by  the  defendant 
On  June  29,  1908,  Lewis,  the  landowner,  con- 
veyed the  £arm  and  assigned  his  interest  in 
the  contract  to  Aellt  Hoffman,  who  trans- 
ferred his  interest  In  the  contract  but  not 
the  land,  to  F.  C.  Otto  by  an  assignment  up- 
on the  back  thereof,  and  thereafter,  and  on 
May  29,  1908,  Otto  delivered  the  contract  to 
the  plaintiffs  with  a  written  Indorsement 
signed  by  him,  on  the  back  thereof,  which 
was  in  these  words:  "For  valuable  consider- 
ation, I  hereby  assign  all  my  right  title,  and 
interest  in  the  within  lease."  In  this  connec- 
tion parol  evidence  was  received  without  ob- 
jection to  the  effect  that  Otto  sold  his  Inter- 
est in  the  lease  to  the  plaintiffs,  and  that 
the  writing  on  the  back  thereof,  signed  by 
him,  was  the  assignment  from  him  to  them, 
and  that  they  paid  him  therefor. 
The  plaintiffs  saw  tlie  def  aidant  about  the 
126  N.W, 


middle  of  August  with  reference  to  their 
share  of  the  crops,  and  told  him  that  they 
had  an  assigimient  of  the  lease,  and  that 
they  had  come  for  the  purpose  of  looking  aft- 
er the  crops.  The  defendant  denied  that  the 
plaintiffs  had  any  right  to  or  interest  in  the 
crops,  and  claimed  to  them  that  he  had  pur- 
chased the  interest  of  Otto,  and  told  them 
that  he  was  the  sole  owner  of  the  whole 
crop.  He  asserted  such  claim  on  the  trial, 
and  gave  evidence  on  the  trial  to  support 
the  claim.  Be  ground  and  fed  to  his  hogs 
the  barley  and  rye  raised  on  the  farm,  one- 
half  of  it  before  this  action  was  begun.  The 
record  shows  that  the  crops  In  question  were 
delivered  to  the  plaintiffs  by  the  sheriff  pur- 
suant to  the  mandate  on  the  replevin  affida- 
vit, and  were  marketed  and  sold  before  the 
trial  of  the  action.  There  was  no  motion 
for  a  directed  verdict  or  request  for  instruc- 
tions by  either  party  at  the  close  of  the  evi- 
dence. The  court  however.  Instructed  the 
Jury  to  return  a  verdict  for  the  defendant 
that  he  was  entitled  to  the  possession  of  the 
property  described  in  the  complaint  at  the 
commencement  of  the  action,  and  to  ascer- 
tain its  value  and  insert  it  In  the  verdict 
The  plaintiffs  then  and  there  requested  the 
court  to  submit  to  the  Jury  the  question 
whether  the  plaintiffs  were  the  owners  at 
the  commencement  of  the  action  of  one-third 
of  the  small  grain  raised  on  the  farm.  This 
was  refused.  The  Jury  returned  the  follow- 
ing verdict: 

"We,  the  Jury  In  the  above-entitled  action, 
find  that  at  the  time  of  the  commencement 
of  this  action  the  defendant  was  entitled  to 
the  possession  of  the  property  described  in 
the  complaint,  and  that  the  value  of  the  same 
is  as  follows: 

Value  of  hay  taken $121.50 

Value  of  oats,  wheat,  bodcwheat  and 

timothy  taken $255.18 

Value  of  corn  taken $234.78" 

The  errors  assigned  on  the  motion  for  a 
new  trial,  and  here,  relate  to  the  rulings  of 
the  court  as  to  the  admission  of  evidence,  to 
Its  instruction  that  the  defendant  was  enti- 
tled to  the  possession  of  the  whole  of  the 
personal  property,  and  to  its  refusal  to  sub- 
mit to  the  Jury  the  question  of  the  defend- 
ant's ownership  of  one-third  of  the  small 
grain. 

We  find  no  reversible  error  In  the  rulings 
of  the  court  as  to  the  admission  of  evidence. 
It  is  clear  from  the  facts  stated  that  the  in- 
struction, to  find  that  the  d^endant  was  en- 
titled to  the  personal  property,  was  correct 
as  to  the  hay  and  com.  The  defendant  by 
the  terms  of  the  lease  was  not  a  cropper  of 
the  hay  and  com  land,  but  was  to  pay  a 
cash  rent  therefor,  which  was  not  due  when 
this  action  was  begun.  The  whole  title  to 
the  hay  and  com  was  in  the  defendant  Nor 
did  the  plaintiffs  have  any  lien  thereon  to 
secure  the  payment  of  the  rent  for  by  the 
terms  of  the  lease  there  was  to  be  no  dlvi- 
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Blon  of  the  corn  and  hay.  The  danse  In  the 
lease,  that  until  the  division  of  the  crops  the 
title  and  possession  of  all  hay,  grain,  and 
crops  raised  on  the  farm  should  be  and  re- 
main in  the  lessor,  must  be  construed  In  con- 
nection with  the  fact  that  there  was  to  be 
no  division  of  the  hay  and  com,  and  the  fur- 
ther fact  that  the  lease  also  provided  in  the 
flame  connection  that  the  lessor  should  have 
the  right  to  take  and  hold  enough  of  the 
crops  which  on  the  dl^slon  of  the  same 
would  belong  to  the  defendant  to  pay  all  In- 
debtedness due  to  the  lessor.  It  Is  quite  ob- 
yicnis  that  by  these  provisions  of  the  lease 
the  lessor's  right  to  or  lien  on  the  crops  was 
limited  to  those  which  were  to  be  divided; 
that  is,  to  the  small  grain,  as  to  which  the 
parties  were  tenants  in  common,  the  lessor 
being  entitled  to  one-third  and  the  defend- 
ant to  two-thirds  thereof.  Rector  v.  Ander- 
son. 90  Minn.  123.  104  N.  W.  884. 

Whether  the  assignment  of  the  lease,  not 
coupled  with  any  interest  in  the  land,  to  the 
plaintiffs,  gave  them  a  lien  on  the  defend- 
ant's share  of  the  small  grain — that  Is,  the 
crops  exclusive  of  the  bay  and  com — It  is 
unnecessary  to  determine;  for  the  final 
claim  made  by  the  plaintiffs  on  the  trial  was 
Ihnited  by  their  requested  instructions  to 
one-third  of  the  small  grain  raised  on  the 
farm.  The  question,  then,  is  whether  the 
trial  court  erred  in  refusing  to  submit  the 
question  of  the  plaintiffs'  rights  to  one-third 
of  the  small  grain.  It  is  clear  from  the  rec- 
ord that  the  defendant  in  no  event  owned 
or  had  any  interest  in  more  than  two-thirds 
of  the  small  grain;  that  the  landowner  or 
bis  assignee  was  the  owner  of  the  other  one- 
third  thereof ;  that  this  interest  of  the  lessor 
became  vested  in  Mr.  Otto  by  mesne  assign- 
ments; and  that  each  party  claimed  at  the 
trial  to  have  acquired  his  interest  in  the 
crops  and  offered  evidence  to  support  his 
daim.  The  evidence  left  the  question  as  to 
which  party  had  acquired  the  interest  of  the 
lessor  one  of  fact.  It  follows  that  it  was  re- 
versible error  for  the  trial  court  to  refuse  to 
submit  the  requested  instruction,  unless,  aa 
the  defendant  here  claims,  the  plaintiffs 
could  not  In  any  event  maintain  the  action, 

We  have  examined  the  several  reasons 
urged  in  the  brief  of  the  defendant's  counsel 
why  the  plaintiffs  could  not  maintain  the 
action.  It  is  uT^ed  that  plaintiffs  failed  to 
show  any  assignment  of  the  lease  from  Otto. 
It  is  true  that  the  assignment  Indorsed  upon 
the  lease  and  delivered  to  them  was  defect- 
ive, in  that  the  name  of  the  assignee  was 
omitted;  but  the  oral  evidence  given  without 
objection  supplied  the  omission.  Whether 
such  oral  evidence  was  competent  we  need 
not  discuss,  for  a  fact  may  be  established 
by  incompetent  evidence,  If  material,  when  it 


is  received  witliout  objection.  Goodall  t. 
Norton,  88  Minn.  1,  92  N.  W.  446. 

It  is  further  urged  by  defendant  that  the 
parties  were  at  most  tenants  in  common  of 
the  small  grain,  and  he  invokes  the  general 
rule  that  one  tenant  in  common  cannot  main- 
tain replevin  against  his  co-tenant  for  hia 
nndivlded  interest  in  the  common  property. 
The  defendant  made  no  such  daim  by  his 
answer  or  on  the  trial.  His  claim  before  the 
commencement  of  the  action  and  at  all  times 
down  to  the  close  of  the  trial  was  that 
he  was  the  sole  owner  of  the  whole  of  the 
personal  property  and  entitled  to  its  posses- 
sion; he  having  purchased  Otto's  interest 
therein.  It  is  also  true  that  the  plaintiffs 
brought  the  action  to  recover  the  possession 
of  the  whole  of  the  property;  but  at  the 
close  of  the  evidence  they  limited  their  claim 
to  a  one-third  of  the  small  grain,  which  by 
necessary  implication  excluded  any  claim 
to  the  com  and  hay,  or  to  the  other  two- 
thirds  of  the  small  grain.  We  are  of  opinion 
that  the  general  rule  stated  does  not  apply 
to  this  case,  by  reason  of  Its  special  facts 
and  the  character  of  the  personal  property, 
and,  further,  that  the  refusal  of  the  trial 
court  to  submit  to  the  Jury  the  question  of 
the  plaintiffs'  ownership  of  one-third  of  the 
small  grain  at  the  commencement  of  the  ac- 
tion was  prejudicial  error.  The  small  grain 
necessarily  was  uniform  in  quality  and  value, 
and  susceptible  of  a  fair  and  equal  division ; 
hence  the  case  falls  within  the  rule  of  Elllng- 
boe  T.  Brakken,  36  Minn.  156,  30  N.  W.  659, 
which  is  to  the  effect  that  replevin  may  be 
maintained  for  an  undivided  share  of  such 
personal  property. 

A  new  trial  of  the  action  is  not  necessary 
in  order  to  correct  the  error  of  the  court,  If 
the  defendant  is  willing  to  consent  to  a  re- 
duction of  the  verdict  as  to  the  small  grain, 
so  as  to  limit  his  recovery  to  two-thirds  of 
the  property  or  its  proportional  value  as 
found  by  the  Jury.  Such  would  seem  to  be 
a  proper  disposition  of  the  case.  In  view  of 
the  fact  that  there  can  be  no  return  of  the 
property  in  specie  to  the  defendant ;  but  the 
plaintiffs  must  satisfy  the  alternative  Judg- 
ment for  the  value  of  defendant's  interest 
therein. 

Ordered  that  a  new  trial  herein  be  grant- 
ed, unless  within  10  days  after  notice  of 
filing  the  remittitur  in  the  district  court 
the  defendant  files  his  consent  with  the  clerk 
thereof  that  the  verdict,  as  to  the  oats, 
wheat,  buckwheat,  and  timothy,  therein  re- 
ferred to,  be  modified,  so  as  to  limit  bis  right 
to  the  possession  of  such  small  grain  to  an 
nndivlded  two-thirds  of  It,  and  the  value 
thereof  to  $170.12,  and,  further,  if  such  con- 
sent be  filed,  the  order  appealed  from  Is  af- 
firmed, and  Judgment  may  be  entered  on  tbe 
verdict,  as  so  modified. 
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NELSON     T.     SWEDISH     EVANGELICAL 

LUTHERAN  CEMETERY  ASS'N  OF 

CHISAGO  CITY. 

(Sapreme  Conrt  of  Minnesota.    May  27,  1910.) 

(ByUalut  by  the  Court.) 

1.  NuiSANCB  (§  61*)— Cemetekt. 

Whether  or  not  a  cemetery  is  a  nuisance  is 
a  question  of  fact,  to  be  determined  by  the  cir- 
cnmatancea  of  each  case. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  fi  4,  16,  150 ;    Dec.  Dig.  i  61.«J 

2.  Nuisance  (§  80»)  —  Ceubtebieb  —  Injtjko- 

TION. 

When  it  appears  that  a  place  of  sepalture 
ig  so  situated  that  the  burial  of  the  dead  there 
'will  injure  life  or  health,  either  by  contami- 
nating the  surrounding  atmosphere  or  the  wa- 
ter of  wells  or  springs,  the  court  will  grant  an 
injur p»i on  to  restrain  such  use  of  land.  Clarli 
V.  Lawrence,  59  N.  G  83,  78  Am.  Dec.  241, 
followed  and  applied. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {  192;   Dec.  Dig.  §  86.*] 

8.  Nuisance  (§  80*)  —  Cemetebies  —  Injuro- 

TION. 

A  court  of  equity  will  not,  however,  inter- 
fere, unless  it  clearly  appears  by  competent  evi- 
dence that  a  nuisance  will  be  brought  into  exist- 
ence by  acts  sought  to  be  restrained,  and  that 
the  parties  complaining  will  be  injured  unless 
the  injunction  is  granted ;  but  this  does  not 
mean  that  there  must  be  absolute  certainty  of 
injury  in  order  that  the  injunction  be  issued. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  f  192 ;   Dec  Dig.  |  80.*) 

4.  Nuisance  (f  72*)  —  Public  Nuisance  — 
Right  op  Individual  to  Enjoin. 

To  entitle  a  private  individual  to  enjoin  a 
public  nuisance,  toe  injury  complained  of  must 
be  peculiar  in  kind  or  nature,  and  not  merely  in 
degree,  and  not  shared  in  common  with  the 
public  at  large,  substantial,  not  fanciful  nor 
evanescent,  and  the  proximate  result  of  the 
conduct  complained  of. 

[Ed.  Note.— For  other  '  cases,  see  Nuisance, 
Cent.  Dig.  {§  104-169;  Dec.  Dig.  S  72.*] 

5.  Nuisance  (|  72*)  —  Pubuc  Nuisance  — 
Cemetery — Right  to  Injunction. 

Plaintiff,  the  owner  of  premises  near  land 
about  to  be  used  as  a  cemetery,  applied  for  an 
injunction  to  restrain  its  use  for  that  purpose. 
It  is  held  that  under  the  findings  of  the  court, 
and  under  the  circumstances  proved,  the  injunc- 
tion should  be  issued. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  a  164-160;   Dec.  Dig.  §  72.*] 

O'Brien,  J.,  dissenting. 

Appeal  from  District  Court,  Chisago  Coun- 
ty; F.  M.  Crosby,  Judge. 
.  Action  by  Adella  Nelson  against  the  Swed- 
ish Evangelical  Lutheran  Cemetery  Associa- 
tion of  Chisago  City.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

J.  C.  Netbaway,  for  appellant.  Alfred  P. 
Stolberg,  for  respondent 

JAGGARD,  J.  Plaintiff  and  appellapt 
brought  this  action  to  enjoin  defendant,  its 
officers  and  employes,  from  using  certain 
property  for  cemetery  purposes.  The  trial 
court,  in  substantially  Its  own  words,  found 
that  "the  land  platted  as  a  cemetery  is  com- 


posed of  about  1  foot  In  depth  on  the  surface 
of  loam,  underneath  which  there  is  a  stra- 
tum of  clay,  about  20  feet  in  depth,  under- 
neath which  is  sand.  In  said  stratum  ot 
clay  there  has  been  found  in  some  places  a 
few  small  veins  about  an  inch  in  diameter, 
some  of  which  are  vertical,  some  horizonttil, 
and  some  oblique,  but  to  what  distance  was 
not  shown.  Oood  water  to  supply  wells  can 
be  obtained  on  the  grounds  •  ♦  •  at  a 
depth  of  about  40  feet  The  elev8ti(m  of  the 
cemetery  ground  is  about  2  feet  higher  than 
the  plaintiffs  land,  and  it  slopes  northerly 
towards  plaintiff's  land.  The  well  on  plain- 
tifTs  premises  is  situated  150  feet  from  said 
cemetery,  and  tbe  house  thereon  is  situat- 
ed 250  feet  from  said  premises.  There  tire 
a  number  of  residences  and  wells  situated 
within  a  radius  of  800  feet  of  said  cemetery. 
The  highest  point  of  ground  between  the 
lakes  between  which  the  cemetery  was  sit- 
uated is  40  feet."  The  trial  court  found  that 
plaintiff  was  not  entitled  to  the  relief  sought 
The  general  principles  of  law  as  to  en- 
Joining  the  use  of  land  for  a  ceVnetery  are 
well  settled.  A  cemetery  is  not  necessarily 
a  nuisance.  Whether  or  not  it  Is  a  nnisance 
is  a  question  of  fact,  to  be  determined  by  the 
circumstances  of  each  case.  Dunn  v.  City 
of  Austin,  77  Tex.  139.  11  8.  W.  1126; 
Braasch  v.  Association,  69  Neb.  800,  95  N. 
W.  646;  Woodstock,  etc.  Ground  Ass'n  v. 
Hager,  68  Vt  488,  85  Atl.  431;  Elliott  v. 
Ferguson,  37  Tex.  Civ.  App.  40,  83  S.  W. 
50.  If  in  fact  It  is  a  nuisance,  parties  threat- 
ened by  its  harm  are  not  compelled  to  resort 
to  legal  remedies  only.  They  may  avail 
themselves  of  equitable  remedies,  as  by  way 
of  injunction.  In  Mugler  v.  Kansas,  123  U. 
S.  623,  673,  8  Sup.  Ct  273,  303,  Si  L.  Ed. 
205,  Harlan,  J.,  said:  "The  ground  of  this 
Jurisdiction,  in  cases  of  purpresture,  as  well 
as  of  public  nuisance,  is  the  ability  of  courts 
of  equity  to  give  a  more  speedy,  effectual, 
and  permanent  remedy  than  can  be  had  at 
law.  They  cannot  only  prevent  nuisances 
that  are  threatened,  and  before  irreparable 
mischief  ensues,  but  arrest  or  abate  those 
in  progress,  whereas  courts  of  law  can  only 
reach  existing  nuisances,  leaving  future  acts- 
to  be  subject  of  new  prosecutions  or  pro- 
ceedings. This  is  a  salutary  Jurisdiction,  es- 
pecially where  a  nuisance  affects  the  health, 
morals,  or  safety  of  a  community."  And 
see  Missouri  v.  Illinois,  180  U.  S.  208,  21  ' 
Sup.  Ct  331,  45  L.  Ed.  497,  where  the  threat- 
ened daily  transposition  by  Chicago  of  large 
quantities  of  sewage  and  accumulated  de- 
posits, which  would  poison  the  water  sup- 
ply of  Missouri  and  injuriously  affect  por- 
tions of  the  bed  of  the  Mississippi  river,  was 
enjoined  in  advance  of  any  actual  injury 
sustained  thereby.  More  specifically.  Battle, 
J.,  said :  But  "when  it  appears  that  a  place 
of  sepulture  is  so  situated  that  the  burial  of 
the  dead  there  will  injure  life  or  health,  .ei- 
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tber  by  contaminating  surrounding  atmos- 
phere or  water  of  wells  or  springs,  the  court 
will  grant  its  enjoining  relief  upon  tbe 
ground  that  tbe  aet  will  be  a  nuisance  of  a 
kind  nicely  to  produce  irreparable  mischief 
and  one  which  cannot  be  adequately  redress- 
ed by  an  action  at  law."  Clark  v.  Law- 
rence, 6&  N.  C.  83,  78  Am.  Dec.  241;  Lowe 
V.  Cemetery  Ass'n,  58  Neb.  94,  78  N.  W.  488, 
4G  L.  R.  A.  237  (cemetery).  And  see  Powder 
Co.  V.  Teamey,  131  Ul.  322.  23  N.  B.  389,  7 
L.  R.  A.  262,  19  Am.  St  Rep.  84;  Barnes 
T.  Hathom,  54  M&  124;  Gilford  v.  Hospital 
(Sup.)  1  N.  Y.  Supp.  448  (babies'  hospital 
enjoined  in  residential  district,  because  of 
tbe  probability  of  dissemination  of  babies' 
diseases);  Rodenhausen  t.  Craven,  141  Pa. 
546,  21  Atl.  774,  23  Am,  St  Rep.  306  (en- 
joining the  establishment  of  carpet  cleaning 
industry  because  of  danger  of  infection  by 
dust);  Pierce  v.  Gibson  County,  107  Tenn. 
224,  64  S.  W.  33,  55  U  R.  A.  477,  89  Am.  St 
Rep.  946  (injunction  to  prevent  the  connec- 
tion of  closets  in  courthouse  with  an  open 
ditch);  Mlley  v.  O'Heam,  18  8.  W.  629,  13 
E^y.  Law  Rep.  834  (injunction  granted  to 
prevent  an  adjoining  landowner  from  build- 
ing a  closet  in  dose  proximity  to  plaintiffs 
house  and  well). 

A  court  of  equity  will  not,  however,  in- 
terfere unless  it  clearly  appears  by  compe- 
tent evidence  that  a  nuisance  will  be  brought 
into  existence  by  tbe  acts  of  the  parties 
sought  to  be  restrained,  and  that  the  party 
complaining  will  be  injured  unless  the  In- 
junction is  granted.  Dunn  v.  Austin,  77 
Tex.  139,  11  S.  W.  1125;  Braasch  v.  Asso- 
ciation, 69  Neb.  300,  95  N.  W.  646-^50;  Up- 
john T.  Bd.  of  Health,  46  Mich.  542,  9  N. 
W.  845,  41  Am.  Rep.  178;  Greencastle  v. 
Hazelett,  23  Ind.  186.  And  see  6  A.  &  E. 
Enc.  of  Law  (2d  Ed.)  791;  20  Cyc.  1169. 
And  see  12  Cur.  L.  1123,  {4;  10  C.  L.  1036. 
If  the  injury  be  doubtful,  conjectural,  or 
contingent  equity  will  not  interfere.  Dll- 
worth's  Appeal,  91  Pa.  247.  But  this  does 
not  mean  that  there  must  be  absolute  cer- 
tainty of  injury  in  order  that  the  injunc- 
tion be  Issued.  Ab  Holt,  J.,  said  in  Mlley 
V.  O'Heam,  18  S.  W.  520,  13  Ky.  Law  Rep. 
834:  "If  so.  it  could  be  rarely  invoked.  It 
Is  true  the  party  cannot  set  up  a  mere  fear 
or  apprehension — a  mere  possibility  or  tech- 
nical injury;  but  it  the  danger  Is  possible 
and  threatening,  he  may  invoke  its  aid,  and 
need  not  delay  until  Injury  is  actually  in- 
flicted." 

Whether  or  not  in  a  given  case  an  injunc- 
tion will  be  issued  to  restrain  the  use  of 
laud  for  cemetery  purposes  depends  upon  the 
facts  proved  In  each  case.  An  injunction 
was  refused,  for  example,  in  City  of  Green- 
castle V.  Hazelett  23  Ind.  186.  It  is  to'  t>e 
noted,  however,  that  the  law  as  to  correla- 
tive rights  in  subterranean  streams  in  force 
in  Indiana  when  this  case  was  decided  was 
largely  undetermined.  In  this  state  the  doc- 
.trine  of  "sic  utere,"  too.  In  large  measure 


governs.  Erl(^son  t.  Waterworks  Co.,  100 
Minn.  481,  HI  K.  W.  391,  8  L.  B.  A.  (N.  S.) 
12o0,  approved  in  Meeker  v.  City,  74  Atl.  379. 
In  Wahl  T.  M.  B.  Ass'n,  197  Pa.  197,  46  AtL 
913,  en  injunction  was  refused.  In  Lowe  v. 
Cemetery  Ass'n,  58  Neb.  94,  78  N.  W.  488,  46 
L.  R.  A.  237,  it  was  granted.  In  the  latter 
case  the  wells  in  question  were  just  across  the 
narrow  street  not  exceeding  75  feet  from  the 
proposed  cemetery.  In  the  former  case  the 
nearest  point  In  the  cemetery  was  570  feet 
from  tbe  nearest  welL  It  is  significant  that 
in  the  latter  case  tbe  soil  was  "a  clay  buI>- 
stance  called  loess,'  without  fissures  or 
seams."  Whether  this  was  the  formation  in 
the  case  at  bar  la  one  of  tbe  present  contro- 
versies. 

2.  Defendant  has  argued,  upon  the  assump- 
tion of  the  truth  of  plaintiffs  position,  it 
must  follow  that  many  other  persons  would 
be  similarly  injured.  Thus  it  appears  that 
the  Injury  was  public,  that  therefore  plain- 
tiff cannot  prevail,  and  that  the  public  alone 
was  given  a  remedy.  In  point  of  fact  this 
proof  tended  not  to  defeat  but  to  establish, 
plaintiffs  right  If  defendant's  reasoning 
were  accepted,  tben  the  larger  the  place  in 
which  land  was  used  for  a  cemetery,  and 
the  more  people  it  would  Injure,  the  more 
certainly  could  no  Individual  complain.  It 
Is  elementary  that  this  is  not  the  law.  To 
entitle  a  private  individual  to  enjoin  a  pub- 
lic nuisance.  It  is  elementary  the  Injury  com- 
plained of  must  be  (a)  peculiar  in  kind  or 
nature,  and  not  merely  in  degree,  and  not 
shared  in  common  with  the  public  at  large; 
(b)  substantial,  not  fanciful  or  evanescent; 
and  (c)  the  proximate  result  from  the  con- 
duct complained  of.  There  can  be  no  reason- 
able question  that  in  this  case  plaintiff 
claims  such  an  Injury,  and  if  bis  proof  sus- 
tains such  allegaticms  be  Is  entitled  to  tbe 
relief  prayed  for.  Even  in  the  cases  in 
which  an  equitable  relief  has  been  refused. 
It  has  been  Invariably  recognized  that  in  a 
proper  case  an  injunction  will  lie  to  restrain 
the  use  of  a  tract  of  land  for  cemetery  pur- 
poses so  situated  that  the  burial  of  the  dead 
therein  will  injure  life  and  health  and  cor- 
rupt the  water  of  the  wells. 

3.  The  real  question  in  this  case  concerns, 
not  tbe  legal  sufficiency  of  platntUTs  claims, 
but  the  sufficiency  In  fact  of  the  evidence  in- 
troduced to  sustain  them,  under  well-settled 
rules  of  law.  The  situation  is  simple.  Un- 
der the  surface  soil  is  a  deep  stratum  of 
clay.  Underneath  that  day  la  a  sand  or 
gravel  stratum,  bearing  water.  Plaintiff's 
premises  are  situated  150  feet  from  the  ceme- 
tery. Plaintiff  insists,  and  defendants  deny, 
that  tbe  clay  soil  was  impervious  to  mois- 
ture. The  findings  of  the  trial  court  and  the 
evidence  fully  sustain  plaintiffs  position. 
The  court  found  that  there  were  veins  in  the 
clay  subsoil  extending  vertically,  horizontal- 
ly, and  obliquely;  that  is,  "there  were  boles 
In  the  skimmer."  But  the  evidence  Is  much 
stronger  than  the  findings.   Tbe  record  showi 
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that  tbere  were  seams  of  the  gravel  and  sand 
found  in  the  clay  subeoll  In  this  Immediate 
▼idnlty.  One  qoallfled  and  unlmpeached 
witness  testified,  substantially  in  his  own 
language:  "You  can't  dig  four  feet  square  in 
tbore  nowhere  without  striking  gravel  veins. 
Tbey  were  found  in  the  upper  pert  of  the 
cemetery  block.  I  saw  water  come  into  that 
grave  [the  witness  had  seen  dug  in  the  ceme- 
tery "last  fall"]  from  one  of  the  veins. 
•  *  •  I  dug  a  grave  in  the  vicinity  some- 
tblng  like  five  feet,  and  found  at  least  two 
veins  of  sand;  two  big  ones."  Another  wit- 
ness testified  that  he  had  dug  two  graves 
tbere,  and  found  two  small  veins.  Cellars  In 
the  vicinity  showed  veins.  A  third  witness 
testified  he  had  found  veins  of  various  sizes 
within  two  blocks  of  plaintiff's  land.  "Some 
were  big;  some  small;  some  as  big  as  my 
arm."  Another  witness  had  found  veins  a 
foot  in  diameter,  and  smaller  ones. 

Defendant  has  laid  considerable  stress  up- 
on the  statement  of  one  of  plaintiff's  wit- 
nesses: Xhe  veins  "are  not  continuous." 
The  witness,  however,  added:  "They  are 
Jnst  like  patches;  some  very  small;  some 
very  big.  What  I  found  point  a  little  down- 
ward, but  they  go  in  the  clay.  They  must 
come  far,  because  they  carry  the  water  in  the 
cellars  quite  a  ways  away.  I  don't  know 
where  they  end.  You  just  draw  that  con- 
clusion. It  goes  around  my  bouse;  it  is 
high;  there  can't  no  water  stand  there.  I 
bave  seen  other  cellars  dug  in  the  vicinity 
of  mine,  and  I  have  noticed  these  sand  and 
gravel  veins  in  those  cellars.  Some  may 
be  three  or  four  inches  or  more;  some  may 
be  smaller."  On  the  other  hand,  the  testi- 
mony for  the  defendant  tended  to  show  that 
defendant  had  made  three  soundings  at  or 
near  the  northerly  line  of  the  cemetery  block, 
one  sounding  near  the  center  of  its  westerly 
line,  one  sounding  near  the  center  of  the 
block,  and  one  sounding  near  the  center  of 
its  southerly  line;  that  these  soundings  were 
all  In  the  neighborhood  of  eight  feet  or  more, 
and  in  all  cases  showed  a  hard,  compact 
day,  a  bard  pan;  while  lu  some  places  it 
seemed  harder  than  in  others,  no  traces  of 
sand  or  gravel  appear.  These  soundings 
were  made  with  a  three-inch  and  then  with  a 
one-inch  auger.  Another  witness  tesUfled 
that  he  had  examined  an  excavation  for  a 
church  recently  made  in  the  vicinity  of  the 
cemetery,  and  that  a  hard  body  of  clay  was 
exposed,  but  no  fissures  or  seams.  It  also 
appeared  that  in  two  graves  dug  in  the  ceme- 
tery no  fissures  were  found.  It  is  evident 
that  this  testinxmy  is  not  particularly  signi- 
ficant Soundings  might  have  l>een  made 
through  the  solid  clay,  and  have  entirely 
missed  the  seams  or  fissures.  Many  cellars 
or  graves  might  have  been  dug  through  solid 
beds  of  clay.  Many  other  cellars  or  graves 
might  have  encountered  the  sand  or  gravel 
conduits.  Equally  Inconclusive  was  the  tes- 
timony of  the  railroad  contractor,  who  did 
not  remember  any  sand  or  gravel  In  a  rail- 


road cut  of  almost  20  feet  He  "was  not 
looking  for  any." 

It  was  established  with  equal  certainty 
that,  water  which  the  witnesses  emphasized 
was  not  and  could  not  have  been  surface 
water,  filled  cellars  and  wells  in  this  imme- 
diate- neighborhood.  The  testimony  was  prac- 
tically undisputed  tbat  water  came  into  cel- 
lars every  year  through  these  seams.  It 
came  into  plaintiff's  cellar  through  a  hole  in 
the  cemented  side,  and  three  months  later 
disappeared  by  evaporation  or  through  the 
uncemoited  bottom  of  the  cellar.  One  wit- 
ness testified  that  in  order  to  take  care  of 
that  water,  many  persons  bored  a  hole  'lead- 
ing to  the  outside  and  placed  a  pipe  to  ran  it 
from  the  cdlar.  It  appears  quite  clearly 
that  wells  were  supplied  frmn  underground 
water-bearing  strata,  and  at  substantially 
an  equal  depth,  found  by  the  court  to  be  40 
feet.  The  connection  with  the  water  in  the 
cellars  and  wells  with  the  cemetery  was 
certain  enough.  A  seam  of  sand,  surrounded 
by  clay,  could  conduct  water  from  a  grave 
in  the  cemetery  as  directly  to  plaintiff's  cel- 
lar or  well  as  could  a  lead  pipe.  It  is  im- 
material, however,  whether  the  necessary 
and  Inevitable  putrefaction  about  a  grave 
would  be  conveyed  by  water  directly  or  In- 
directly down  into  the  sand  or  gravel  seams 
to  the  water-bearing  stratum  from  which  the 
wells  are  supplied,  or  by  reason  of  the  proxi- 
mity of  two  lakes  a  small  distance  below 
the  level  of  the  land,  the  water  of  which 
would  percolate  through  the  soil  to  wells  or 
cellars. 

The  expert  testimony,  while  proper  enough, 
is  really  not  very  significant  The  secretary 
of  the  State  Board  of  Health  expressed  an 
opinion  which  amounted  to  this:  Tbat  If  the 
situation  were  as  described,  and  the  deposit 
of  clay  contained  veins  and  seams,  then 
there  would  be  great  probability  of  contam- 
ination of  wells  and  cellars,  and  from  a  sani- 
tary point  of  view  the  proposed  location  of 
the  cemetery  would  be  highly  Improper.  This 
was  corroborated  by  other  testimony.  On 
the  other  hand,  defendant  adduced  testimony 
of  an  equally  eminent  expert  that  this  goi- 
eral  formation,  known  as  "glacial  drift"  or 
"till,"  not  "loess,"  was  practically  impervious 
to  water,  and  that  it  was  an  "exceedingly  un- 
usual condition"  to  find  such  strata  through 
which  water  can  run.  This  a  priori  testi- 
mony must  obviously  give  way  before  the 
actual  facts  shown.  In  brief,  the  experts' 
opinion  amounts  to  this:  That  on  the  as- 
sumption that  the  facts  for  which  the  re- 
speirtive  counsel  contend  were  true,  the  con- 
clusion of  each  would  respectively  follow. 
Taken  as  a  whole,  such  evidence  sustained 
plaintiff's  position.  For  example,  defend- 
ant's expert  was  asked  by  counsel  for  plain- 
tiff: "Assuming  that  in  making  excava- 
tions north  of  that  cemetery,  they  struck  this 
formation  which  has  been  termed  'till'  (by 
defendant's  geologist],  and  found  north  of 
that  a  stratum  of  sand,  gravel,  out  of  which 
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Water  oozes  and  runs,  and  the  same  condi- 
tlons  are  found  the  east  side  of  the  ceme- 
tery, alao  on  the  south  side;  would  there  be 
any  danger  of  the  contamination  of  soil  by 
disease  germs  under  those  conditions  and 
that  formation?  A.  Yes;  there  would  be. 
Q.  Would  you,  as  a  physician,  with  due  re- 
gard to  the  health  of  the  community,  rec- 
ommend the  establishment  of  a  cemetery  In 
the  location  in  question?  A.  No;  I  should 
not" 

There  Is  no  question  that  the  evidence  sus- 
tains flndinKs  of  the  trial  court.  There  IB 
no  doubt  and  no  controversy  whatever  on 
that  point.  The  point  in  the  case  Is  that 
those  flndlngs,  as  Interpreted  In  the  light  of 
the  evidence,  do  not  sustain  the  conclusion, 
bat  reqnhre  that  a  new  trial  be  granted.  It 
is  so  ordered. 
■    Reversed. 

O'BRIEN,  J.  I  dissent  In  my  Judgment, 
the  findings  are  not  so  clearly  against  the 
evidence  as  to  require  a  new  trial. 


l£A.RQnBTTB   NAT.    BANK    v.    STEARNS 

et  al. 
(Supreme  Court  of  Minnesota.  .  Jane  3,  1910.) 

(Byllaiut  by  the  Court.) 
Bnxs  AND  Notes  (§  491*)— Action  on  Noteb 

— BVIDENCB. 

Defendants  made  several  promissory  notes 
in  payment  of  certain  lumber  by  them  pur- 
chased from  the  poyee,  payable  at  Intervals  of 
60  and  90  days,  and  to  be  paid,  according  to 
the  terms  of  the  contract  of  purchase,  as  the 
lumber  was  shipped  by  the  payee  pursuant  to 
defendants'  directions.  The  contract  provided 
that,  if  sufficient  lumber  had  not  been  shipped 
to  cover  the  notes  as  they  fell  due,  defendants 
were  entitled  to  a  renewal  thereof  until  the 
lumber  should  be  shipped.  Held  that,  to  entitle 
defendants  to  a  renewal  of  the  notes  and  an 
extension  of  the  time  of  payment,  the  burden 
was  upon  them  to  prove  a  breach  of  the  con- 
tract by  the  lumber  company  and  a  failure  on 
its  part  to  ship  out  the  lumber  within  the  time 
fixed  by  the  contract,  and,  further,  no  breach 
of  the  contract  in  this  respect  having  been 
shown,  that  a  verdict  was  properly  directed  for 
plaintiff. 

[IM.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1643,  1644;  Dec.  Dig.  { 
491.»] 

Appeal  from  District  Court,  Hennepin 
County;    William  B.  Hale,  Judge. 

Action  by  the  Marquette  National  Bank 
against  B.  J.  Steams  and  others,  as  the 
Learned  Luml>er  Company.  Verdict  for  plain- 
tiff. EYom  an  order  denying  a  new  trial,  de- 
fendants appeal.    Affirmed. 

Hall  &  Kolllner  and  Melville  &  Mnrphy, 
for  appellants.  Van  Derllp  &  Lum  (Ball  & 
Ball,  of  counsel),  for  respondent 

BROWN,  J.  Action  to  recover  upon  sev- 
eral promissory  notes.  In  which  the  trial 
court  directed  a  verdict  for  plaintiff,  and  de- 


fendants appealed  from  an  order  denying  a 
new  trial. 

It  appears  from  the  record  that  on  Decem- 
ber 18,  1907,  the  Northern  Lnmber  Compa- 
ny, a  corporation,  entered  into  a  contract 
with  defendants  by  the  terms  of  which  it 
agreed  to  sell  and  deliver  to  defendants  a 
large  qoantlty  of  lumber,  in  payment  of 
which  defendants  made  and  delivered,  with 
others,  the  promissory  notes  In  suit  The 
notes  were  due  and  payable  at  Intervals  of 
60  and  90  days,  and  were  to  be  paid,  accord- 
ing to  the  terms  of  the  contract,  as  the  lum- 
ber was  shipped  out  of  the  company's  yards. 
In  this  respect  the  contract  which  was  en- 
tered into  simultaneously  with  the  execu- 
tion of  the  notes  and  was  a  part  of  the 
transaction,  provided  "that  in  the  event 
there  is  not  sufficient  lumber  shipped  to  cov- 
er the  notes  as  they  fall  due,  the  same  will 
be  renewed  until  there  has  been  sufficient 
lumber  shipped,  60  days  to  pay  same.  •  *  • 
Shipments  to  commence  promptly  and  push- 
ed with  reasonable  expedition,  and  all  to  l)e 
shipped  before  June  1,  1908."  The  notes  in- 
volved in  this  action  were  renewals  of  those 
given  when  the  contract  was  entered  Into,  and 
before  their  maturity  were  transferred  to 
plaintiff  in  this  action  in  the  usual  course  of 
business  and  for  a  valuable  consideration. 
The  defense  interposed  by  defendants  is  that 
plaintiff,  at  the  time  it  became  the  owner  of 
the  notes,  knew  of  the  terms  and  provisions 
of  the  contract  under  which  they  were  given, 
and  is  therefore  not  a  bona  fide  holder,  and, 
further,  that  the  Northern  Lumber  Company 
has  not  shipped  the  lumber  for  which  the 
notes  were  given  in  payment,  as  required  by 
the  terms  of  the  written  contract,  in  a  quan- 
tity equal  to  the  amount  due  upon  the  'notes, 
and  therefore  that  defendants  are  entitled 
to  a  renewal  thereof  untU  such  time  as  the 
lumber  shall  be  shipped. 

Defendants  contend  that  the  contract  form- 
ing the  consideration  of  the  notes  was  an 
executory  sale  of  the  lnmber,  and  that  pay- 
ment of  the  notes  was  conditioned  by  Its 
terms  upon  the  delivery  of  the  lumber  to 
them.  Whether  the  contract  was  executory 
or  executed  we  need  not  determine,  for  it  is 
clear,  In  any  event  that,  properly  construed, 
defendants  bad  the  privilege  of  Insisting 
upon  a  renewal  of  the  notes,  if  at  their  ma- 
turity a  quantity  of  lumber  equal  to  the 
amount  due  on  the  notes  had  not  been  load- 
ed and  shipped  from  the  yards  of  the  lumber 
company.  This  was  the  most  they  could 
claim,  whether  the  contract  be  construed  as 
executory  or  an  executed  sale  of  the  lum- 
ber ;  and,  so  construing  It,  the  sole  question 
presented  is  whether  the  right  to  insist  on 
a  renewal  has  been  shown.  Prima  fade  the 
notes  were  due  and  payable  at  the  time  stat- 
ed in  each,  and  if  the  lumber  company  has 
failed  for  any  reason  to  ship  the  lumber  the 
burden  to  show  the  fact  was  upon  defend- 
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anta,  In  ord»  that  they  might  be  In  position 
to  demand  or  insist  on  a  renewal  or  exten- 
sion of  the  time  of  payment.  The  contract 
provided  that  all  lumber  should  be  shipped 
before  June  1,  IOCS,  but  it  does  not  provide 
to  whom  or  where.  The  evidence,  however, 
discloses  that  defendants  directed  its  ship- 
ment from  time  to  time  to  various  persons  to 
trhom  It  had  made  sales.  But  there  Is  a 
total  lack  of  evidence  tending  to  show  that 
defendants  had  directed  where  to  ship  the 
balance  on  hand  at  the  time  of  or  before  the 
maturity  of  the  notes  ta  suit,  or  the  day  fix- 
ed by  the  contract  when  all  the  lumber 
should  be  shiiq)ed  out,  viz.,  June  1,  190S. 
Nor  was  it  shown  that  the  lumber  compa- 
ny had  refused  compliance  with  the  contract 
In  this  respect,  or  had  refused  to  deliver 
lumbar  to  the  defendants  for  shipment  pur- 
suant to  their  directions.  In  view  of  this 
Bltnation,  it  Is  dear  that  defendants  failed 
to  show  themselves  entitled  to  further  delay 
In  the  payment  of  these  obligations.  They 
established  no  breach  of  the  contract  by  the 
lumbMT  company,  and,  having  failed  to  do  so, 
the  court  rightly  directed  a  verdict  for  plain- 
tiff. In  view  of  this  conclusion,  it  is  Imma- 
terial whether  the  plaintiff  Is  h  bona  fide 
holder  of  the  notes,  within  the  meaning  of 
the  law;  the  defendants  having  presented 
no  defense  to  the  actlcm. 
Order  affirmed. 


OARMX>N  COUNTY  FARMERS'  MUT. 

FIRB  INS.  CO.  et  tO.  v.  FOLEY 

BROS,  et  al. 

{Supreme  Court  of  Minnesota.     June  8,  1910.) 

(SyOabv  iy  the  Court.) 

1.  Action  ({  SO*)— Joinokb  or  Causes  or  Ac- 
tion. 

All  persons  interested  in  a  single  cause  of 
action  may.  thoug^li  tlieir  interpsts  be  distinct 
and  severable,  jom  in  an  action  to  recover 
thereon. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  I  518;    Dec.  Dig.  {  50. •] 

2.  Action   (|  60*)- Joindbm   op   Causes  or 
Action. 

An  inauiance  company,  which  has  paid  the 
•mount  of  a  loss  covered  by  one  of  its  policies, 
may  join  with  the  owner  of  the  property  de- 
stroyed in  an  action  against  a  third  person  for 
negligently  causing  the  loss,  even  though  a  part 
of  the  property  so  destroyed,  and  for  which  re- 
covery was  sought,  was  not  included  in  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  518;   Dec.  Dig.  {  60.»] 

8.  Action  (i  38*)— Duplicity. 

Complaint  construed,  and  held  to  state  bat 
one  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  f  548;    Dec.  Dig.  i  38.  *1 

Appeal  from  District  Court,  Carlton  Coun- 
ty ;  Homer  B.  Dibell,  Judge. 

Action  by  the  Carlton  County  Farmers'  Mu- 
tnal  Fire  Insurance  Company  and  others 
against  Foley  Bros,  and  Foley  Bros.,  Larson 


&  Co.  From  an  order  overruling  a  demurrer 
to  plaintiffs'  amended  complaint,  defendant 
Foley  Bros.,  Larson  &  Co.  appeals.    Affirmed 

Harris  Richardson  and  Harold  C.  Kerr,  foi 
appellant  H.  S.  Lord  and  J.  B.  Green,  fci 
respondents. 

BROWN,  J.  Appeal  from  an  order  ovei- 
rullng  a  demurrer  to  plalntiiTB  amended  com- 
plaint, the  grounds  of  the  demurrer  being 

(1)  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and 

(2)  that  several  causes  of  action  are  Improp- 
erly united  therein. 

The  short  facts  are  that  plaintiff  Smith 
was  the  owner  of  a  large  amount  of  personal 
property  located  In  Carlton  county,  a  part  of 
which  was  Insured  against  loss  by  fire  by  the 
plaintiff  Carlton  County  Farmers'  Mutual 
Fire  Insurance  Company.  The  property  was 
destroyed  by  a  fire  negligently  started  by  de- 
fendants, and  plaintiff  Insurance  company 
paid  to  Its  coplalntlff,  Smith,  the  amount  of 
the  policy  thereon ;  the  same  being  less  than 
the  total  loss  of  property.  Thereafter  the  In- 
surance company  and  Smith  Joined  in  this 
action,  and  sought  to  recover,  by  reason  of 
the  negligent  acts  of  defendant,  the  value  of 
the  property  destroyed,  alleged  to  be  $14,663. 
The  Insurance  company  paid  to  Smith,  under 
the  policy  of  Insurance,  the  stun  of  |3,200, 
and  the  demand  for  relief  is  that  it  have 
Judgment  against  defendants  for  that  amount, 
and  that  plaintiff  Smith  have  Judgment  for 
the  balance,  or  $11,463. 

The  objections  to  the  complaint  are  not  well 
taken.  The  facts  stated  disclose  a  single 
dause  of  action,  namely,  for  negligence  in 
causing  the  destruction  of  the  property,  and 
two. causes  of  action  are  not  united  therein. 
The  negligence  of  defendant  Is  the  basis  of 
the  action,  and  both  plaintiffs  are  interested 
therein ;  the  insurance  company  to  the  ex- 
tent of  the  amount  of  money  paid  by  It  under 
Its  policy  to  Smith,  and  Smith  to  the  extent 
of  the  value  of  the  property,  less  the  amount 
the  Insurance  company  Is  entitled  to,  $3,200. 
The  company,  having  paid  the  policy,  has  tbe 
right  to  be  subrogated  to  the  rights  of  Smith 
to  the  extent  it  was  compelled  to  pay,  and 
would  have  had  the  right,  had  It  not  been 
made  a  party,  or  Joined  with  plaintiff  in 
bringing  the  action,  to  Intervene  therein,  to 
the  end  that  its  rights  might  be  fully  pro- 
tected. Plaintiffs  were,  therefore.  Jointly  in- 
terested In  the  action,  the  right  of  each  de- 
pending upon  the  alleged  negligence  charged 
against  the  defendant,  and  they  properly 
Joined  in  bringing  tbe  action,  though  their 
Interests  are  distinct  and  independent  Fe- 
gelson  v.  Insurance  Co.,  91  Minn.  486,  103  N. 
W.  495.  It  sufficiently  appears  that  the  same 
act  or  acts  of  negligence  complained  of  re- 
sulted in  the  destruction  of  both  the  lasnred 
and  the  uninsured  property. 

Order  affirmed. 
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LELAND  T.  MODERN  SAMARITANS. 
(Supreme  0>urt  of  Minnesota.    June  8,  1910.) 

(Si/Ualut  iy  the  Court.) 

1.  Insurance  (§  818*)— Action  on  Benefit 
Cebtifioate— Waiver  or  Fqbfeitubb— Evi- 
dence. 

In  an  action  upon  a  fraternal  benefit  cer- 
tificate, it  is  held  th&t  the  trial  court  properly 
f ranted  a  new  trial  for  error  in  excluding  evi- 
ence  tending  to  show  that  defendant,  by  a  long 
course  of  conduct  in  receiving  payments  of  as- 
sessments from  memben,  including  decedent,  at 
a  time  when  by  force  of  the  by-laws  they  were 
in  default  and  under  suspension,  waived  a  strict 
compliance  with  its  regulations  requiring  prompt 
payments  of  dues  and  assessments.  Mueller  t. 
Qiand  Orove,  69  Minn.  236,  72  N.  W.  48,  fol- 
lowed and  applied.  Elder  ▼.  Grand  Lodge,  79 
Minn.  468,  82  N.  W.  987,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  818.*] 

2.  Inbxjbakot  (§  6^*)— Benefit  Ihsxibancb— 
Pbotisions  of  Constitction. 

Certain  provisions  in  defendant's  consdta- 
tion  restricting  the  power  and  authority  of  the 
subordinate  councils,  the  sole  agencies  through 
which  it  transacts  its  insurance  business,  held 
an  attempt  to  disable  itself  from  the  power  of 
future  contract  with  its  members,  and  invalid. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Dec  Dig.  i  693.*] 
8.  iKsuaANCE  (§  719*)— Benefit  iNSuaAHC*— 

Bt-Laws— Binding   Effect. 

Section  21,  c.  345,  Gen.  Iaws  1907,  au- 
thorizing societies  like  defendant  to  include  in 
their  by-laws  the  restrictive  provisions  men- 
tioned, having  been  enacted  subsequent  to  the 
adoption  of  the  by-laws  here  involved,  and  sub- 
sequent to  the  time  when  the  rights  of  the  par- 
ties to  the  action  had  in  part  accrued,  has  no 
application,  and  did  not  have  the  effect  to  give 
force  to  by-laws  previously  enacted  by  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  .Dig.  {  1855;    Dec  Dig.  |  719.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty ;  Homer  B.  Dlbell,  Judge.. 

Action  by  Cora  6.  Leiand  against  the  Mod- 
em Samaritans.  Verdict  for  defendant.  From 
an  order  granting  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

A.  E.  McManus,  for  appellant  Alford  & 
Bunt,  for  respondent 

BROWN,  J.  Defendant  is  a  mutual  benefit 
Insurance  association  organized  under  the 
laws  of  this  state,  with  Its  headquarters  and 
principal  place  of  business  at  Duluth.  Its 
constitution  provides  for  three  distinct  organ- 
izations, viz.,  the  Imperial,  Grand,  and  sub- 
ordinate councils ;  the  two  latter  owing  alle- 
giance to  and  the  agencies  through  which  the 
Imperial  Council  transacts  its  Insurance  busi- 
ness. Members  become  such  'and  obtain  their 
benefit  certificates  by  Joining  the  subordinate 
councils;  the  certificates  being  issued,  and 
In  the  case  of  the  death  of  members  paid,  bv 
the  Imperial  Council.  The  Grand  Council 
is  dolhed  with  authority  to  establish  subor- 
dinate councils,  and  concurrently  with  the 
Imperial  body  with  authority  and  sui>erTision 


over  the  same.  The  association  Is  supported 
and  funds  obtained  for  the  payment  of  death 
claims  by  dues,  per  capita  taxes,  and  assess- 
ments Imposed  upon  and  x>ald  by  the  mem- 
bers ;  the  amount  due  from  each  being  fixed 
and  determined  by  the  laws  of  the  order. 
The  constitution,  by-laws,  rules,  and  regula- 
tions of  the  order  are  expressly  made  a  part 
of  each  contract  of  insurance,  and  the  mem- 
bers obligate  themselTes  to  a  prompt  and 
strict  compliance  therewith.  By  a  failure  to 
make  payment  of  dues  aud  assessments  with- 
in the  period  prescribed  the  member  so  In  de- 
fault becomes  ipso  facto  suspended,  and  for- 
feits all  rights  under  his  certificate  of  mem- 
bM«hip,  unless  subsequently  reinstated  in 
the  manner  i>ermltted  by  the  by-laws.  Plain- 
tUTs  husband,  decedent,  became  a  member  of 
the  order  by  Joining  the  subordinate  council 
at  Duluth  In  July,  1897,  and  thereafter  con- 
tinued such,  and  in  good  standing,  until  the 
day  of  his  death,  unless  he  forfeited  all  rights 
by  reason  of  a  failure  to  pay  an  assessment 
due  a  few  days  prior  to  his  death.  That  as- 
sessment was  due  on  March  Ist  and  payable 
before  the  end  of  the  month,  and  decedent 
died  April  14th  without  having  paid  It  In 
this  action,  brought  upon  decedent's  certifi- 
cate of  membership,  defendant  pleaded  in  de- 
fense that  decedent  had  forfeited  all  rights  by 
his  failure  to  make  this  payment  The  facts 
are  not  disputed,  and  to  avoid  the  default 
plaintiff  set  up  in  her  reply  to  the  answer, 
and  sought  on  the  trial  to  prove,  a  course  of 
conduct  on  the  part  of  the  subordinate  coun- 
cil and  Its  officers  In  receiving  from  decedent 
and  other  members  payment  of  dues  and  as- 
sessments after  they  were  due,  and  when  by 
force  of  the  by-laws  they  stood,  suspended, 
which  it  is  claimed  constituted  a  waiver  of 
strict  compliance  with  the  by-laws  and  es- 
topped the  association  from  insisting  ^ipon  a 
forfeiture.  The  court  excluded  the  evidence, 
and  defendant  had  a  verdict  The  court 
thereafter,  upon  plaintiff's  motion,  granted 
a  new  trial  on  the  ground  that  the  ruling  was 
error. '  Defendant  appealed.  The  only  ques- 
tion presented  is  whether  the  court  erred  In 
the  respect  stated. 

1.  The  by-laws  of  the  order  provide  In  sub- 
stance and  effect  that  all  assessments  and 
dues  shall  be  due  on  the  Ist  day  of  each 
month  and  payable  to  the  financial  scribe  on 
or  before  the  last  day  of  each  month,  and, 
further,  that  any  member  who  shall  fail  to 
pay  bis  assessments  or  dues  within  the  time 
so  provided  shall  become  suspended  without 
action  by  the  association,  and  that  during  the 
period  of  suspension  the  boiefit  certificate 
shall  be  "absolutely  null  and  yold."  The 
members  are  required  to  make  payments  to 
the  financial  scribe  of  the  subordinate  coun- 
cil of  which  he  is  a  member.  It  appears  with- 
out dispute  in  this  case  that  at  no  time  sub- 
sequent to  January,  1906,  did  decedent  pay 
the  assessments  due  from  him  within  the 
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time  prescribed  by  the  by-laws.  Subsequent 
to  that  date  he  uniformly  paid  his  assess- 
ments  quarterly,  Instead  of  monthly,  and 
each  payment  was  made  at  a  time  when  he 
was  from  10  to  15  days  In  default  and  under 
Bospenslon.  To  Illustrate:  An  assessment 
falling  due  the  Ist  of  the  month,  and  pay- 
able to  aToid  suspension  before  the  end  there- 
of, was  not  paid  until  some  time  In  the  mid- 
dle of  the  following  month,  when  he  would 
pay  an  amount  sufficient  to  cover  the  assess- 
ment for  the  preceding,  the  present,  and  the 
month  following.  These  payments  were  ac- 
cepted without  question,  and,  as  stated,  this 
custom  and  practice  was  uniform  for  the  last 
two  years  of  decedent's  membership.  .  Pro- 
ceeding ui>on  the  rule  laid  down  in  Mueller 
▼.  Grand  Grove,  69  Minn.  236,  72  N.  W.  48, 
plaintiff  sought  to  prove  that  the  subordi- 
nate council  was  cognizant  of  the  custom,  ac- 
quiesced therein,  and  in  consequence  the  de- 
fault was  waived.  It  appeared  in  that  case 
that  the  member  had  been  permitted  by  the 
local  grove  to  pay  his  assessments  at  irregu- 
lar Intervals  without  objection  or  suggestion 
that  he  had  been  or  was  liable  to  suqienslon, 
and  the  court,  speaking  through  Mr.  Justice 
Collins,  held  that  the  society  could  not,  after 
long-continued  conduct  of  this  nature,  by 
which  the  member' was  lulled  into  the  convic- 
tion that  his  delay  was  unobjectionable  and 
his  good  standing  unaffected,  suddenly  and 
without  notice  Insist  that  he  was  no  longer 
In  good  standing  and  bad  forfeited  all  his 
rights  and  benefits  under  the  contract  The 
decision  In  that  case  has  not  been  departed 
from,  and  it  controls  the  case  at  bar,  unless 
the  further  point  presently  to  be  mentioned 
takes  it  out  of  the  rule  there  laid  down.  The 
case  of  Elder  v.  Grand  Lodge,  79  Minn.  468, 
82  N.  W.  987,  is  not  In  point  In  that  case 
no  attempt  was  made  to  show  knowledge  on 
the  part  of  the  local  lodge  of  the  habit  of  Its 
secretary  in  receiving  payments  when  mem- 
bers were  to  default ;  reliance  being  had  up- 
on the  conduct  of  that  officer  alone.  The 
same  may  be  said  of  Graves  v.  Modem  Wood- 
men, 85  Minn.  396,i  where  the  Elder  Case  was 
followed. 

2.  But  It  Is  contended  by  defendant  that 
when  decedent  made  the  payments  at  the 
time  stated  he  bad  the  lawful  right  under 
the  by-laws  to  do  so,  and  that  the  society 
had  no  option  whether  to  accept  or  refuse 
the  same,  and  therefore,  whether  the  subor- 
dinate council  had  notice  of  the  custom  or 
not,  there  was  no  waiver  of  the  rights  of 
defendant  In  this  we  are  unable  to  concur. 
By  the  constitution  and  by-laws  of  the 
society  all  members  falling  to  make  pay- 
ment of  assessments  within  the  month  for 
wblcb  they  are  due  stand  suspended  from 
all  rights  under  their  contracts.  But 
those  laws  further  provide  that  any  member 
to  good  health  may  be  reinstated  by  the 
payment  of  all  arrears  together  with  a 
penalty  of  25  cents.  The  record  before  us 
contains  no  suggestion  that  the  payments 

>  8t  N.  w.  e. 


by  decedent  at  the  time  and  to  the  manner 
already  stated  were  made  for  the  purpose 
of  becoming  reinstated  to  good  standing  in 
the  society,  but  rather  to  retain  a  standtog 
which  he  then  understood  as  entitling  him 
to  all  his  rights  under  the  contract.  There 
is  no  claim  that  he  ever  applied  for  rein- 
statement and  no  claim  that  he  ever  pro- 
duced evidence  of  his  good  health,  or  paid 
the  penalty  provided  for  the  reinstatement 
of  delinquent  members.  The  condition  of 
good  health  and  payment  of  the  penalty  of 
25  cents  were  as  essential  to  reinstate  under 
the  laws  as  the  payment  of  back  assessments^ 
and  there  is  no  suggestion  that  either  was 
ever  insisted  upon.  It  does  not  therefore 
appear,  as  strongly  urged  by  counsel,  that 
decedent  was  entitled  to  reinstatement  as 
a  matter  of  strict  right  by  the  mere  payment 
of  overdue  assessments  within  60  days  after 
default  the  society  having  the  right  to  be 
heard  upon  the  question  of  good  health  and 
to  insist  upon  the  payment  of  the  pepalt^, 
and  if  these  conditions  were  waived,  as  the 
evidence  tends  to  show,  ttie  case  is  practi- 
cally Indentlcal,  on  pitociple,  with  the 
Mueller  Case. 

3.  But,  eliminating  from  consideration  the 
features  of  continued  good  health  and  the 
penalty,  whether  there  was,  by  reason  of 
the  custom  referred  to,  a  waiver  of  the 
by-laws  requlrtog  prompt  payment  of  dues 
and  assessments,  would,  on  evidence  show- 
ing knowledge  thereof  by  the  subordinate 
council,  or  disclosing  such  a  notorious  or 
general  delinquency  on  the  part  of  members 
as  to  charge  It  with  notice,  present  a  ques- 
tion of  fact  for  determination  by  the  Jury. 
The  precise  question  recently  came  before 
the  Supreme  Court  of  Wisconsin  in  the  case 
of  Reisz  V.  Supreme  Council,  103  Wis.  429, 
79  N.  W.  430,  where  it  was  disposed  of  ad- 
versely to  defendant's  contention.  In  the 
course  of  the  opinicm  the  court  said:  "It 
Is,  of  course,  true  that  under  the  by-laws 
the  decedent  had  a  right  at  any  time  with- 
in 60  days  after  default,  if  suspended,  to 
reinstate  himself  by  paying  defaulted  assess- 
ments and  such  others  as,  though  not  due, 
had  been  called  before  default,  and  a  mere 
payment  and  acceptance  of  the  money  to 
accordance  with  that  right  would  convey 
no  necessary  implication  otherwise;  but 
acceptance  of  overdue  assessments  without 
insisting,  or  even  suggesting,  that  other  acts 
were  necessary  for  reinstatement  at  least 
suggests  an  understanding  that  the  trans- 
action constituted  a  satisfaction  of  the  orig- 
toal  promise  to  pay,  and  that  default  did 
not  exist  •  •  •  In  the  light  of  the  above- 
mentioned  evidence  from  defendant's  officers, 
and  the  testimony  of  plaintiffs  that  through 
a  long  period  such  payments  had  been  made 
and  received  from  a  few  days  to  a  month 
late,  with  no  suggestion  that  anythtog  more 
was  necessary  to  set  decedent  right  and 
protect  his  Interests,  the  question  of  the 
totent  and  understandtog  of  the  parties  was 
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open  *o  the  Jury,  and  they  were  justified  in 
holding  that  such  payments  were  made  and 
received  on  the  understanding  that  the  de- 
cedent thereby  kept  hla  standing,  and  not 
that  It  was  necessary  to  regain  it  Frcnn 
that  he  might  reasonably  Infer  that  he  was 
In  the  future  to  be  accorded  a  reasonable 
credit  upon  his  assessments  before  there 
should  be  deemed  to  be  a  default  causing 
suspension,  and  that  the  strict  letter  of  his 
contract  had  been  modified  or  waived  to  that 
extent"  The  reasoning  of  the  Wisconsin 
court  is  sound  and  in  harmony  with  the 
principles  of  the  law  of  waiver  and  estoppel 
as  applied  to  contractual  relations  general- 
ly, and  we  apply  it  to  the  case  at  bar. 
Richwine  v.  Aid  Association,  76  Minn.  417, 
79  N.  W.  504 ;  M.  W.  A.  v.  Ooleman,  68  Neb. 
660,  94  N.  W.  814,  96  N.  W.  154 ;  Sweetser  v. 
Mutual  Aid  Association,  117  Ind.  97,  19  N. 
B.  722;  Trotter  t.  Grand  Lodge,  132  Iowa, 
613,  100  N.  W.  1099,  7  L.  R.  A.  (N.  8.)  569; 
2  Bacon  on  Benefit  Societies,  433;  Wallace 
V.  Fraternal  Circle,  121  Mich.  263,  80  N.  W.  6. 
4.  It  is  further  contended  that  the  pro- 
visions of  the  by-laws  to  the  effect  that  "no 
act  of  any  subordinate  council  or  any  officer 
thereof"  during  the  time  a  member  is  under 
suspension  shall  have  "the  effect  to  reinstate 
such  member,  nor  waive  nonpayment  of  as- 
sessments," except  as  expressly  authorized, 
prevents  a  waiver  on  facts  like  those  here 
presented,  binding  on  the  Imperial  body. 
Tbls  contention  is  not  sustained.  This  pro- 
vision of  the  by-laws  is  an  attempt  on  the 
part  of  the  Imperial  Council,  to  disable  it- 
self from  future  action  with  reference  to  de- 
linquent members,  even  by  mutual  consult, 
and  Is  invalid.  The  subordinate  council  is 
the  agent  of  the  Imperial  Council,  and  as 
such  Is  clothed  with  exclusive  authority  with 
reference  to  the  admission  of  members, 
other  than  members  at  large,  and  with 
power  and  authority  on  the  subject  of  their 
reinstatement  when  in  default  It  consti- 
tutes the  agency  through  which  the  Imperial 
body  collects  assessments  and  dues  from 
members,  and  it  has  sole  charge,  subject  to 
constitutional  regulations,  of  the  affairs  of 
the  local  council.  In  view  of  this  situation. 
It  is  clear  that  the  Imperial  body  could  not 
in  this  manner  impair  its  authority  or  capac- 
ity for  future  contract,  express  or  implied, 
with  Its  membera  Lamberton  v.  Insurance 
Co.,  89  Minn.  129,  30  N.  W.  76,  1  L.  B.  A. 
222;  Anderson  v.  Insurance  Co.,  59  Minn. 
182,  60  N.  W.  1096,  63  N.  W.  241,  28  L.  R.  A. 
609,  50  Am.  8t  Rep.  400 ;  Nldiols  &  Sbepard 
V.  Weldemann,  72  Minn.  344,  76  N.  W.  208, 
70  N.  W.  41;  Insurance  Co.  v.  Parsons,  47 
Minn.  862,  60  N.  W.  240;  Mlchaud  v.  Mac 
Gregor,  61  Minn.  198,  63  N.  W.  479.  The  con- 
tention of  counsel  that  these  provisions 
were  made  valid  and  effectual  by  section  21, 
«.  345,  Laws  1907,  is  not  sound.  Whatever 
force  or  effect  may  be  given  that  statute,  it 


has  no  appllcati<m  to  the  case  at  bar.  It 
does  not  appear  that  defendant  has  ever  act- 
ed upon  It  The  by-law  In  question  was  a 
part  of  the  laws  of  the  society  long  before 
the  enactment  of  the  statute^  and  it  could 
not  be  construed  as  intended  to  give  force 
and  effect  to  by-laws  iHreviously  adopted 
by  societies  of  the  kind.  Moreover,  the 
rights  of  the  parties  to  this  action  had  be- 
come fixed  prior  to  the  passage  of  the 
statute,  and  it  can  be  given  no  retroactive 
operation  or  effect  The  costom  of  receiv- 
ing overdue  assessments  from  members  had 
been  established  and  acted  upon  by  deced«it 
before  the  statute  came  Into  existence,  and 
rights  accruing  from  that  custom  cannot 
thus  be  impaired  (v  destroyed. 

6.  It  has  often  been  said  in  cases  in- 
volving questions  like  those  at  bar  that 
fraternal  associations  of  this  diaracter 
should  not  be  hampered  or  prevented  in  the 
strict  enforcement  of  their  by-laws  respect- 
ing the  delinquency  of  members,  and  that 
they  should  have  the  right  to  insist  upon 
a  forfeiture  when  once  clearly  shown.  We 
have  no  right  or  disposition  even  to  deny 
this  to  such  associations.  Their  by-laws 
are  made  for  a  specific  purpose,  and  design- 
ed, not  only  for  the  protection  of  the  as- 
soclati(Hi,  but  also  for  the  protection  of  the 
members.  Diligence  in  the  enforcement  of 
their  rules  and  regulations  Is  commendable 
and  proper,  and  in  harmony  with  the  con- 
tract; but  we  are  Impressed  with  the  idea 
that  the  diligence  In  this  respect  should 
precede,  rather  than  follow,  the  death  of 
a  member,  who,  by  a  lax  oiforcement  of 
the  regulations,  has  been  lulled  into  the  be- 
lief that  strict  compliance  is  not  necessary. 

Order  affirmed. 


VILLMONT  V.  GRAND  GROVE,  V.  A.  O.  D. 
(Supreme  Court  of  Minnesota.    June  3,  1910.) 

(Syltalut  Jm  the  Court.) 

Insttbanck  ({  825*)— Beneitt  Insurarcb— 
Waives  op  Dbpault— QussnoN  fob  Jubt. 
Held,  following  Leland  v.  Modem  Samar- 
itans (filed  herewith)  126  N.  W.  728,  and  Muel- 
ler V.  Grand  Grove,  69  Minn.  236,  72  N.  W.  48, 
that  the  question  whether  defendant  waived  the 
provisions  of  its  by-laws  requiring  on  the  part 
of  its  members  prompt  payment  of  its  assess- 
ments and  dues  was  one  of  fact  for  the  jury  to 
determine. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {  2009;  Dec  Dig.  |  825.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Geo.  L.  Bunn,  Judge. 

Action  by  Edna  Vlllmont  against  the  Grand 
Grove,  State  of  Minnesota,  United  Ancient 
Order  of  Druids.  Verdict  for  defendant 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

John  P.  Kennedy  and  W.  B.  Douglas,  for 
appellant    Wondra  ft  Helm,  for  respondent. 
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BROWN,  J.  Defendant  Is  a  fraternal  ben- 
efit association  organized  under  the  laws  of 
this  state.  Plaintiff's  Intestate,  her  husband, 
became  a  member  of  the  association  in  Feb- 
ruary, 1906,  and  thereafter  continued  as  such 
until  the  time  of  his  death,  unless  by  rea- 
son of  his  failure  to  pay  certain  assessments 
he  became  susi>ended  and  forfeited  all  rights 
under  hU|  membership.  The  constitution  and 
by-laws  of  the  order  form  a  part  of  the  con- 
tract of  membership  and  Insurance,  and  a 
strict  compliance  therewith  Is  required.  The 
by-laws  provide  that  assessments  required  to 
be  paid  by  the  members  shall  be  due  and  pay- 
able on  the  1st  day  of  each  month,  and  if 
not  paid  some  time  during  the  month  the  de- 
faulting member  becomes  Ipso  facto  suspend- 
ed, and  forfeits  all  rights  under  his  contract 
Decedent  became  a  member  on  February  17, 
1906,  and  died  July  9,  1906,  leaving  assess- 
ments for  the  preceding  months  of  May  and 
June  due  and  unpaid.  Subsequent  to  his 
death,  this  action  was  brought  to  recover  up- 
on the  certificate  of  membership,  and  defend- 
ant Interposed  in  defense  this  default,  insist- 
ing that  decedent  was  under  suspension  at 
the  time  of  his  death  and  that  his  certificate 
of  membership  bad  become  forfeited.  To 
avoid  this  apparent  default,  which  was  not 
denied  on  the  trial,  plaintiff  offered  evidence 
tending  to  show  a  general  custom  on  the  i>art 
of  the  local  grove  of  which  decedent  was  a 
member  by  which  members.  Including  dece- 
dent, were  permitted  to  pay  their  assess- 
ments at  Irregular  periods,  upon  which  de; 
cedent  relied  and  paid  all  his  assessments  in 
conformity  therewith  ;  that  therefore  a  strict 
compliance  with  the  by-laws  was  waived  by 
the  association.  The  trial  court  overruled 
the  defense  and  instructed  a  verdict  for  de- 
fendant, on  the  ground  that  no  custom  to  the 
effect  claimed  was  shown,  and  that  all  pay- 
ments that  were  made  by  decedent  when  in 
default  were  made  under  an  absolute  right, 
by  reason  of  which  the  society  waived  none 
of  the  provisions  of  its  by-laws  requiring 
prompt  payment  Plaintiff  appealed  from  an 
order  denying  a  new  trial. 

The  case  Is  controlled  by  the  decision  In 
Leland  v.  Modem  Samaritans  (filed  here- 
with) 126  N.  W.  728,  and  Mueller  t.  Grand 
Lodge.  69  Minn.  236,  72  N.  W.  48.  At  no 
time  after  decedent  became  a  member  of  de- 
fendant association  did  be  pay  bis  assess- 
ments, with  one  or  two  exceptions,  at  the 
time  provided  for  by  the  by-laws,  viz.,  on  the 
1st  day  of  each  month,  but  was  almost  uni- 
formly in  default  and  under  suspension  when 
payments  were  made.  That  this  custom  and 
practice  was  known  to  and  acquiesced  in  by 
the  local  grove  was  made  quite  clear  by  the 
evidence,  and  brings  the  case  clearly  within 
the  two  decisions  just  referred  to.  The  the- 
ory of  the  learned  trial  court  and  the  con- 
tention of  defendant  on  this  appeal,  was 
that  when  the  decedent  made  his  payments 


be  had  a  right  to  make  them  under  the  by- 
laws, and  if  he  then  stood  technically  sus- 
pended the  payment  of  Itself  operated  to  re- 
Instate  him  to  all  his  rights  in  the  order. 
This  identical  question  was  Involved  In  the 
Leland  Case,  supra,  where  it  was  disposed  of 
adversely  to  the  contention  of  defendant  and 
requires  no  further  discussion.  So  far  as 
the  evidence  presented  In  the  record  in  the 
case  at  bar  shows,  nO  objections  were  made 
to  the  belated  payments  of  decedent  There 
Is  no  claim  that  he  ever  understood  that  he 
was  under  suspension.  He  made  no  applica- 
tion for  reinstatement  as  required  by  the  by- 
laws, and  the  question  whether  a  custom  to 
the  extent  claimed  was  observed  generally 
without  objection  or  protest  by  defendant 
and  whether  the  payments  were  understood 
by  both  parties  as  being  made  for  the  purpose 
of  retaining  decedent's  membership,  and  not 
for  the  purpose  of  reinstatement,  should  have 
been  submitted  to  the  jury. 

The  result  of  such  a  custom  Is  the  exten- 
sion on  the  part  of  the  association  of  credit 
to  its  members,  and  they  must  be  accorded, 
under  the  principles  applicable  to  analogous 
cases,  a  reasonable  time  within  which  to 
meet  their  obligations.  They  cannot  arbi- 
trarily be  cut  off  by  sudden  Impulse  on  the 
part  of  the  association,  after  a  long-continu- 
ed waiver,  particularly  after  death,  strictly 
to  enforce  the  terms  of  the  contract  In  the 
case  at  bar,  the  question  of  custom,  and 
whether  decedent  died  at  a  time  when  he 
might  lawfully  have  made  the  payments 
which  were  overdue,  should  have  been  sub- 
mitted to  the  jury.  The  question  of  reason- 
able time  is  not,  ordinarily,  a  question  of 
law,  but  one  of  fact  to  be  determined  from 
all  the  facts  and  circumstances  shown  by  the 
evidence. 

Following  the  cases  referred  to,  the  order 
appealed  from  is  reversed,  and  a  new  trial 
granted. 


NELSON  V.  NELSON. 
(Supreme  Court  of  Minnesota.    June  3,  1010.) 

(Syllabus  by  th«  Court.) 

1.  Attobwet  and  CLIE^p^  (8  101*)— Authoe- 
iTT  OF  Attorney — CoMPnoMisB  or  Case. 

An  attorney,  under  bis  general  retainer, 
has  no  implied  power  to  settle  and  compromise 
his  client's  cause  of  action,  except  when  con- 
fronted with  an  eraerRency,  and  prompt  action 
is  necessory  to  protect  the  interests  ot  the 
client,  and  there  is  no  opportunity  for  consulta- 
tion with  him. 

[Kd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  {  101.*] 

2.  COMPBOMISB   AND   SeTTLEVKNT  ({   19*)— EiT- 
TECT— lUPEACHMBNT. 

An  attorney,  without  authority,  compro- 
mised his  client's  cause  of  action  after  action 
was  brought  thereon,  and  stipulated  for  a  dis- 
missal upon  the  merits.  Thereafter  the  client, 
through  another  attorney,  brought  a  new  action 
upon  the  same  cause,  and  defendant  pleaded  in 
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bar  the  compromise  and  settlement,  to  which 
plaintyp  replied  that  the  settlement  waa  nn- 
authonzed,  and  fraudulently  entered  into  by 
the  attorney.  Held,  that  the  validity  of  the 
compromise  and  settlement,  the  stipulation  evi- 
dencing the  same  not  having  been  followed  h7 
judgment,  was  a  proper  issue  in  the  case,  and 
that  the  rule  against  collateral  attaclc  does  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  SetUement,  Cent  Dig.  St  67-75;  Dec.  Dig. 
t  19.*] 
8.  Attobnbt  and  CurawT  (J  89*)— Right  at 

OUENT   TO  DlBHISS   SUIT. 

Plaintiff  in  an  action  may,  without  the 
consent  of  his  attorney,  dismiss  his  action  by 
proceeding  in  the  manner  pointed  oat  ter  section 
Ii95t  Bev.  lAw«  1905. 

[Ed.  Note.— For  other  casea,  see  Attorney  and 
CUent,  Cent  Dig.  U  ISa^IiO,  168,  167;  Dec. 
Dig.  i  89.*] 

4.  Attobnet  awd  Client  (J  77*)— Natube  ot 
Relation  —  Notice  o»  Pebsons  Deaxino 
WITH  Attobnet. 

Plaintiff  dismissed  the  action  referred  to 
In  the  second  paragraph  hereof,  bat  the  set- 
tlement of  the  action  as  therein  mentioned  was 
made  before  the  dismissal  was  completed.  Held, 
that  the  rales  of  law  applicable  to  principal 
and  agent  control  the  relation  between  attorney 
and  dient  and  persons  dealing  with  the  at- 
torney are  bound  to  take  notice  of  the  extent 
ot  his  authority,  and  of  his  lack  of  authority 
to  compromise  the  action. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  i  77.*] 

(Additional  SyUahut  by  Editorial  Btaff.) 

6.  Pbincipai,  and  Aoent  (|  161*)  —  Con- 
tbaots  (i  94*) — ^AoTB  o»  Aoent— Attack 
roB  FBAtrn. 

All  private  writings  and  contracts  are  open 

to  attack  for  frand,  or  for  want  of  authority  in 

an  agent  to  enter  into  them,  whenever  rights 

are  asserted  theieander,  and  it  is  unnecessary 

to  assail  them  by  direct  proceeding. 
[E!d.  Note. — For  other  cases,  see  Principal  and 

Agent  Dec  Dig.  {  161  ;*   Contracts,  Cent.  Dig. 

t{  420-430;    Dec.  Dig.  {  94.*] 

6.  Attobnet  and  Client  (8  82*)— "Notice" 

OF  DlBMISaAI.. 

Though  the  statute  provides  that  all  no- 
tices shall  be  served  upon  the  attorney,  and 
not  upon  the  party,  such  provision  has  reference 
more  particularly  to  notices  of  motions  and 
other  proceedings  served  during  the  pendency  of 
the  action,  and  does  not  exclude  the  right  of 
plaintiff  personally  to  serve  a  notice  of  the 
dismissal  of  his  action  upon  defendant,-  instead 
of  on  defendant's  attorney. 

[Ed.  Note.— For  other  cases,  see  Attomev  and 
Client  Cent   Dig.  i  147;    Dec.   Dig.   |  62.* 

For  other  definitions,  see  Words  and  Phrases. 
Tol.  .5,  pp.  483D-4844 ;   vol.  8,  p.  7733.] 

Appeal  from  District  Court,  Cottonwood 
County ;   P.  E.  Brown,  Judge. 

Action  by  Nels  Nelson  against  Fred  Nelson. 
Verdict  for  plaintiff,  and  defendant  appeals 
from  an  order  denying  a  new  trial.    Affirmed. 

Knox  &  Faber,  for  appellant.  Wilson  Borst 
and  X  O.  Redding,  for  respondent 


BROWN,  J.  This  action  was  brought  to 
recover  damages  for  an  assault  and  battery 
alleged  to  have  been  willfully  and  wrongful- 
ly committed  upon  plaintiff  by  defendant.    A 


verOlct  was  returned  for  plaintiff  for  the  snm 
of  11,875,  and  defendant  appealed  from  an 
order  denying  bis  motion  for  a  new  trial. 

The  merits  of  plalntUTs  cause  of  action  are 
not  involyed  on  this  appeal,  as  all  questions 
presented  iiave  reference  to  rulings  of  tbe 
trial  court  respecting  one  of  the  principal 
defenses  interposed.  In  addition  to  a  general 
denial  of  all  the  allegations  of  tbe  complaint, 
defendant  specially  pleaded  the  commence- 
ment of  a  former  action  for  the  same  cause, 
and  tliat  on  November  28,  1908;  the  cause  of 
action  was  compromised  and  settled,  and  a 
stlpnlatlon  entered  into  between  the  parties 
dismissing  the  action  upon  its  merits.  Plain- 
tiff by  r^Iy  alleged  that  the  settlement  was 
made  and  entered  into  by  pUlntllTs  attorney 
without  authority,  and  was  fraudalent  and 
collusive. 

The  facts  with  reference  to  this  defense 
are  as  follows:  There  is  no  dispute  about  the 
commencement  of  the  former  action.  It  was 
brought  by  an  attorney  retained  for  the  pur- 
pose, other  than  the  plalntUTs  present  attor- 
ney.  For  some  reason,  not  necessary  to  in- 
quire Into,  plaintiff  became  dissatisfied  witb 
ttaat  attorney  and  his  conduct  of  the  litigation, 
and  had  determined  to  dl^ense  with  his  far- 
ther services.  Wblle  there  appears  to  have 
been  no  formal  discharge  of  the  attorney,  he 
knew  of  the  dissatisfaction  of  his  client  before 
the  settlement  of  the  action  relied  upon  by  de- 
fendant In  bar  of  this  action.  Plaintiff  had 
proceeded  to  Wlndom,  In  Cottonwood  county, 
}n  November,  fSOS,  for  tbe  purpose  ot  attend- 
ing, as  he  supposed,  the  trial  of  his  action 
at  the  term  of  court  then  in  session.  Upon 
his  arrival,  his  attorney  informed  him  that 
his  action  would  not  come  on  for  trial  tliat 
term.  Plaintiff  expressed  his  dissatisfaction, 
and  In  an  Informal  way  stated  to  the  attorney 
that  he  did  not  desire  his  services  longer.  He 
then  employed  his  present  counsel  to  conduct 
his  case.  On  November  24,  1906,  his  new 
counsel  prepared,  and  plaintiff  properly  sign- 
ed, a  dismissal  of  the  former  action,  and  filed 
the  same  with  the  clerk  of  court  on  No- 
vember 26th.  Formal  written  notice  of  the 
dismissal  was  not  served  upon  the  defendant 
until  November  28th,  when  a  copy  thereof 
was  delivered  to  him  by  the  ^eriff.  Having 
filed  the  dismissal  with  the  clerk,  the  new  at- 
torney brought  the  present  action.  There  is 
evidence  in  the  record  to  the  effect  that  de- 
fendant's attorney  was  Informed  on  Novem- 
ber 24th,  of  the  purpose  of  plaintiff  to  dis- 
miss the  former  action,  and  plaintiff's  former 
attorney  so  understood  the  situation. 

After  the  filing  of  the  dismissal  just  men- 
tioned with  the  clerk,  but  before  the  service 
of  the  same  upon  defendant,  plalntUTs  former 
attorney  and  defendant's  attorney  had  a  con- 
ference, and,  without  consulting  plaintiff,  set- 
tled and  compromised  the  action ;  defendant 
paying  plaintiff's  attorney  the  sum  of  $200 
in  full  settlement  of  the  canse  of  action.    This 
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settlement  was  evidenced  by  a  written  stlpa- 
latlon  In  the  following  language:  "This  cause 
having  been  settled  by  and  between  the  par- 
ties thereto,  it  is  stipulated  and  agreed  that 
the  same  be  and  it  is  hereby  dismissed  on  the 
merits,  without  costs  or  disbursements  to  ei- 
ther party" — and  was  signed  by  the  attorneys. 
As  already  stated,  plaintiff's  former  attorney 
knew  that  his  client  was  not  satisfied  with  bis 
<Mnduct  of  the  case ;  but,  on  the  theory  that 
be  had  some  rights  of  his  own  in  the  premises 
for  the  protection  of  his  fees  and  compensa- 
tion, he  undertook  to  settle  the  action,  and 
accepted  and  still  retains  the  proceeds. 
O^hough  his  client  was  in  town  and  near  at 
tiand,  he  did  not  consult  or  inform  blm  of  his 
purpose  to  settle  the  action,  and  be  had  no 
express  authority  to  make  the  same.  71>e 
court  submitted  to  the  jury  the  question 
-whether  the  settlement  was  fraudulent,  and 
their  Terdict  for  plaintifT  answered  the  ques- 
tion in  the  affirmative. 

Of  the  several  questions  presented  by  the 
record  and  discussed  by  counsel  two  only  re- 
quire consideration  at  our  hands:  (1)  Wheth- 
er an  attorney  has  implied  authority  to  com- 
promise his  client's  cause  of  action ;  and  (2) 
whether  a  compromise  in  the  form  of  a  stipu- 
lation, providing,  in  addition  to  the  settle- 
ment, for  a  dismissal  of  the  action  upon  its 
merits,  though  invalid,  may  be  set  aside  in  a 
subsequent  action  upon  the  same  cause,  or 
whether  it  should  be  attacked  directly  In  the 
action  In  which  It  was  made ;  In  other  words, 
whether  the  rule  against  collateral  attack 
applies  to  such  a  settlement  and  stipulation. 

1.  There  Is  no  claim  In  the  case  at  bar  that 
plaintiff's  former  attorney  had  express  au- 
thority to  settle  the  action,  and  unless  by  his 
general  retainer  the  law  clothed  him  with 
that  anthority  by  implication  he  did  not  pos- 
sess it,  and  the  settlement  made  by  him  was 
not  binding  upon  his  client,  and  not  a  bar  to 
the  present  action.  Section  2283,  Rev.  Laws 
1906,  provides  that  an  attorney  may  bind  his 
client  at  any  stage  of  the  action  or  proceed- 
ing by  an  agreement  made  in  open  court,  or  In 
the  presence  of  the  clerk  and  entered  in  the 
minutes  of  the  court,  or  by  a  writing  signed 
by  him.  This  has  been  construed  to  Include 
ail  powbr  and  authority  Incident  to  the  prose- 
cution of  an  action  or  defense  and  the  con- 
trol of  all  proceedings  therein.  In  Bray  t. 
Doheny,  39  Minn.  355,  40  N.  W.  262,  a  stipu- 
lation by  the  attorney,  without  the  consent 
of  bis  client,  dismissing  the  demand  for  a 
second  trial  of  an  ejectment  case,  was  sus- 
tained. It  has  been  construed  as  authorizing 
the  waiver  of  specific  defenses  (Bingham  v. 
Board  of  Co.  Com'rs.  6  Minn.  136  [Gil.  821),  as 
authorizing  the  dismissal  of  an  action  (Wells 
v.  Penfleld,  70  Minn.  7«,  72  N.  W.  816 ;  Rog- 
ers V.  Greenwood,  14  Minn.  333  [Gil.  256]), 
and  to  sustain  a  stipulation  that  the  action 
shall  abide  the  event  of  another  action  in- 
volving the  same  issues  (Eldam  v.  Flnnegan, 
48  Minn.  53,  SO  N.  W.  933,  16  L.  R.  A.  507).  It 
has  been  conatmed  to  apply,  also,  to  various 


other  acts  or  stipulations  of  an  attorney  with- 
out the  consent  of  his  client,  subject  in  all 
cases  to  the  power  of  the  court  to  set  the 
same  aside,  if  fraudulent  or  improvldently 
made.  But  no  case  in  this  court  sustains  the 
contention  that  an  attorney  has  implied  au- 
thority to  compromise  his  client's  cause  of 
action.  The  converse  of  the  proposition  would 
seem  to  be  supported  by  Davis  v.  Severance, 
49  Minn.  528,  52  N.  W.  140,  and  Burgraf  v. 
Byrnes,  94  Minn.  418,  103  N.  W.  215.  The 
case  of  Bates  v.  Bates,  66  Minn.  131,  68  N.  W. 
^3,  sustains  the  authority  in  case  of  an 
emergency,  and  where  it  appears  that  there 
was  no  opportunity  for  consultation  with  the 
client,  and  the  protection  of  his  interests  de- 
manded immediate  action.  And  though  the 
language  of  Chief  Justice  Gilflllan  in  the  case 
of  Bray  v.  Doheny,  supra.  Is  broad  and  com- 
prehensive, and  construes  the  statute  to  vest 
an  attorney  with  general  authority  in  the  ac- 
tion In  which  he  Is  engaged,  manifestly  this 
must  be  limited.  In  the  light  of  the  rules  and 
principles  of  the  law  of  prindiwl  and  agent, 
which  apply  to  the  relation  of  attorney  and 
client,  to  sudi  steps  and  proceedings  In  the 
action  as  are  usual,  necessary,  or  proper  in 
the  conduct  or  prosecution  of  the  same ;  for 
the  authorities  ere  uniform  that  the  acts  of 
an  attorney,  outside  and  beyond  the  ordinary 
course  of  procedure  in  the  action,  are  not 
binding  upon  his  dlent.  The  general  trend 
of  authority  In  other  states,  where  the  ques- 
tion has  been  presented  and  passed  upon,  sus- 
tains the  proposition  that  an  attorney  has 
not  by  implication  the  right  to  compromise 
his  client's  cause  of  action,  and,  though  the 
courts  are  not  in  full  harmony  upon  the  sub- 
ject, the  great  preponderance  of  the  adjudi- 
cated cases  agree  in  so  declaring  the  law.  7 
Curr.  Law,  342;  Weeks'  Attorneys,  228;  4 
Cyc.  946,  and  cases  cited ;  Holker  v.  Parker. 
7  Cranch,  452,  3  L.  Bd.  396 ;  Lewis  v.  Gamagej 
1  Pick.  (Mass.)  347 ;  Lewis  ▼.  Duane,  141  N. 
Y.  302,  36  N.  EX  322;  Barrett  t.  RaUway  Co., 
45  N.  Y.  635 ;  MandeviUe  v.  Reynolds,  OS  N. 
Y.  640;  Dickerson  v.  Hodges,  43  X.  J.  Eq. 
46,  10  AO.  Ill;  Grotty  v.  Eagle,  35  W.  Va. 
143,  13  S.  E.  59;  Insurance  Co.  v.  Buchanan, 
100  Ind.  63 ;  Repp  v.  Wiles,  3  Ind.  App.  167, 
29  N.  E.  442 ;  McC'llntock  v.  Helberg,  168  IlL 
384,  48  N.  B.  147;  Trope  v.  Kerns,  83  Cat. 
555,  23  Pac.  691 ;  Beaton  v.  Knowles,  61  Mich. 
625,  28  N.  W.  740;  Kelly  v.  Wright,  65  Wis. 
236,  26  N.  W.  610 ;  Martin  v.  Insurance  Go , 
85  Iowa,  613,  52  N.  W.  534. 

The  rules  and  principles  of  the  law  of  prin- 
cipal and  agent  control  the  relation  of  attor- 
ney and  client  (4  Cyc.  932),  and  though  the 
authority  of  the  attorney  may  In  many  re- 
spects exceed  that  of  an  ordinary  agent,  yet 
his  employment  to  conduct  litigation  ought 
not,  as  a  matter  of  l^al  inference,  wholly  to 
direst  the  client  of  the  control  of  his  case. 
The  attorney's  authority,  on  prindide  as  well 
as  on  Authority,  must  be  limited  to  the  man- 
agement of  the  litigation  and  the  control  of 
all  proceedings  therein;  but  this  does  not 
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necessarily  Inclnde  the  right  to  compromise 
the  suit,  and  there  Is  no  reason  why  It 
should.  It  Is  not  a  usual,  necessary,  or  or- 
dinary step  In  the  action,  but  rather  one  ot 
an  opposite  nature,  a  surrendering  of  the 
right  to  further  proceed  with  the  action :  and 
before  this  step  Is  taken  the  client  should,  not 
only  be  consulted,  but  his  express  authority 
received.  And,  In  harmony  with  the  great 
majority  of  the  courts  of  this  country,  we 
affirm  the  rule  that  an  attorney  has  no  im- 
plied authority  to  compromise  his  client's 
caose  of  action,  except  when  confronted  with 
an  emergency,  Illustrated  by  the  case  of 
Bates  T.  Bates,  supra.  This  Is  a  well-defined 
exception  to  the  rule  stated,  and  extends  to 
an  attorney  authority  to  compromise  bis 
client's  cause  when  prompt  action  is  neces- 
sary, and  there  is  no  opportunity  for  consul- 
tation with  him,  and  delay  would  Jeopardize 
his  rights.  But  the  exception  requires  the 
settlement  to  be  made,  not  for  the  protection 
of  asserted  rights  of  the  attorney  to  com- 
pensation, but  for  the  protection  of  the  best 
Interests  of  the  client.  Insurance  Co.  v.  Bu- 
chanan, supra,  and  Holker  v.  Parker,  supra. 
The  exception,  however,  has  no  application 
to  the  case  at  bar.  There  is  here  no  claim 
of  an  emergency,  or  that  the  client  was  Inac- 
cessible at  the  time  of  the  settlement,  or  that 
his  interests  demanded  Immediate  attention. 
On  the  contrary,  he  was  within  a  stone's 
throw  of  his  attorney's  office  when  the  set- 
tlement was  made,  and  it  was  made,  not  In 
his  Interests,  but  to  protect  the  rights  of  the 
attorney.  There  was  clearly  no  occasion  for 
bnrrled  action. 

While  it  is  true  that  we  have  held  In 
the  cases  already  cited  that  an  attorney 
may  bind  bis  clloit  by  a  stipulation  dismiss- 
ing an  action,  or  waiving  a  particular  de- 
fense, it  is  clear  that  where  he  goes  beyond 
a  dismissal,  and  attempts,  without  consulta- 
tion with  his  client,  to  compromise  his  ac- 
tion, he  exceeds  the  authority  possessed  by 
him.  Those  cases  are  clearly  distinguishable. 
The  stipulation  for  a  dismissal  of  an  action, 
or  the  waiver  of  a  particular  defense,  repre- 
sents, prima  fade,  at  least,  the  professional 
Judgment  or  opinion  of  the  attorney  that 
the  client  has  in  fact  no  cause  of  action  or 
defense,  an  opinion  he  has  the  right  to  form 
and  act  upon  without  consulting  his  client. 
The  stipulation  for  a  dismls.^1  in  such  a  case 
Is  a  usual  proceeding  in  the  action,  within 
the  rule  announced  in  Bray  v.  Doheny,  su- 
pra; but  a  dismissal  pursuant  to  a  compro- 
mise is  clearly  not  of  that  character. 

2.  This  conclusion  renders  unnecessary  the 
consideration  of  several  assignments  of  error 
challenging  rulings  of  the  court  upon  the  ad- 
mission and  exclusion  of  evidence  and  cer- 
tain of  its  instructions  to  the  Jury.  The  only 
question  submitted  to  the  Jury  upon  this 
branch  of  the  case  was  whether  the  settle- 
ment and  compromise  was  fraudulent,  and 
the  evidence  complained  of  as  having  been 
erroneously  omitted  bad  reference  sol^  to 


that  issue,  which.  In  view  of  the  condoslon 
that  the  attorney  had  no  authority  to  com- 
promise the  action,  becomes  wholly  imma- 
terial. The  same  suggestion  disposes  of  tbe 
assignments  challenging  the  instructions  ot 
the  court 

8.  We  come,  then,  to  the  question  whether 
the  stipulation  of  settlement  and  dismissal 
may  be  set  aside  In  this  action,  or  whether 
proceedings  In  the  former  action  should  have 
been  taken  for  that  purpose.  Oonnsel  for  de- 
fendant presented  this  feature  of  the  case 
with  much  earnestness,  and  we  have  given 
the  question  serious  and  careful  considera- 
tion, with  the  result  that  we  are  unable  to 
concur  In  his  view  of  the  rules  of  law  per- 
tinent to  the  subject.  The  doctrine  against 
collatetal  attack  applies  almost  exclusively  to 
Judgments  of  duly  constituted  courts,  or  the 
proceedings  and  decisions  of  Judicial  or  quasi 
Judicial  officers  in  matters  within  their  Juris- 
diction. It  has  no  application  to  contracts, 
or  to  stipulations  or  agreements  in  actions  or 
proceedings  not  followed  by  Judicial  confir- 
mation. All  private  writings,  contracts,  and 
agreements  are  open  to  attadc  for  fraud,  or 
for  want  of  authority  in  an  agent  to  enter 
into  the  same,  whenever  or  wherever  rights 
are  asserted  thereunder.  It  Is  unnecessary 
to  assail  them  by  direct  proceeding.  Tbe 
stipulation  in  question  was  a  compromise  of 
the  action,  a  contract  not  followed  by  Judg- 
ment, and  comes  within  the  rule  stated.  It 
cannot  be  differentiated  from  an  ordinary 
settlement  and  release  before  action  Is 
brought  In  cases  of  that  kind  we  have.  Id 
line  with  the  authorities  generally,  uuiform- 
ly  held  that  the  injured  party  may  ignore  the 
release,  bring  his'  action  on  the  released 
cause,  and,  upon  the  coming  In  of  an  answer 
setting  up  the  settlement  and  release,  reply 
that  it  was  obtained  by  fraud,  or  was  other- 
wise unauthorized  and  not  of  binding  fcHXse. 
Chrlstlanson  v.  Railway  Co.,  61  Minn.  240, 
63  N.  W.  639;  Chrlstlanson  v.  Railway  Co., 
67  Minn.  94,  69  N.  W.  640;  Peterson  v.  Rail- 
way Co.,  36  Minn.  399,  31  N.  W.  515.  The 
stipulation,  being  founded  upon  a  compro- 
mise of  the  action  and  a  contract  of  release 
and  discharge  of  defendant's  liability,  was, 
within  the  rule,  subject  to  attack  In  this  ac- 
tion precisely  as  though  no  provision  for  a 
dismissal  of  the  action  had  been  Included 
therein.  If  Judgment  had  been  formally  en- 
tered. It  is  probable  that  direct  proceeding 
to  set  it  aside  would  have  been  necessary ; 
but  no  such  Judgment  was  entered  antll  the 
action  was  out  of  court  In  plaintUf's  personal 
dismissal.  We  therefore  hold  that  It  was 
not  necessary  to  attack  the  stipulation  by  mo- 
tion or  otherwise  In  the  former  action.  The 
authorities  cited  by  defendant  in  support  ot 
the  contention  that  the  stipulation  is  of  the 
same  force  and  effect  as  a  Judgment  do  not 
sustain  the  position,  and  our  research  has 
brought  to  light  no  case  In  whldi  the  rule 
contended  for  has  been  applied  to  a  stiiMila- 
tlon  upon  which  no  Judgment  was  entered. 
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It  l8  urged  by  defendant  in  this  connection 
that  plaintiff's  dismissal  of  the  action  was 
Ineffectual,  because  not  authorized  by  his  at- 
torney, and  the  further  reason  that  notice 
thereof  was  served  upon  defendant,  instead 
of  his  attorney.  These  contentions  are  not 
sound.  An  attorney  has  no  excluslTe  control 
over  litigation  committed  to  his  charge.  Ab- 
solute control  thereof  rests  with  his  dlent. 
Of  course,  an  attorney  may  do  many  things 
in  the  course  of  the  action  without  consult- 
ing, and  which  bind,  his  client;  but  the  lat- 
ter's  directions  and  orders,  when  given,  are 
sopreme.  Any  other  rule  would  elevate  the 
agent  above  the  principal,  and  in  fact  reverse 
the  relation  I>etween  them ;  the  agent  becom- 
ing the  principal,  and  the  principal  the  agent 
So  that  it  is  clear  that  plaintiff  was  not  re- 
quired to  obtain  the  consent  of  his  attorney 
before  dismissing  the  action.  This  view  is 
sustained  by  the  decision  in  Ander^on  v. 
Lumber  Company,  86  Minn.  480,  91  N.  W.  12, 
291,  where  it  was  expressly  held  that  a  plain- 
tiff might,  without  consultation  with  his  at- 
torney, dismiss  his  action.  The  dismissal 
there  upheld  was  substantially  like  that  in 
the  case  at  bar. 

The  further  point  that  the  notice  of  dis- 
nilssal  should  liave  been  served  upon  defend- 
ant's attorney,  and,  not  having  been  so  served, 
was  a  nullity,  is  not  well  taken.  Though  our 
statutes  provide  that  all  notices  shall  be  serv- 
ed upon  the  attorney,  and  not  upon  Uie  party, 
that  provision  has  reference  more  particular- 
ly to  notices  of  motion  and  other  proceedings 
served  during  the  pendency  of  the  action, 
and  does  not  exclude  thie  right  of  the  plain- 
tiff x>er8onally  to  serve  a  notice  of  the  dis- 
missal of  the  action  upon  the  defendant,  in- 
stead of  defendant's  attorney.  At  any  rate, 
such  service  was  not  a  nullity.  The  notice 
was  served  upon  defendant  in  November, 
1908,  and  long  before  the  entry  of  Judgment 
under  the  stipulation  between  the  attor- 
neys the  clerk  had  noted  the  dismissal  upon 
his  records  in  the  manner  required  by  stat- 
ate,  and  the  judgment  caused  to  be  entered 
by  defendant  was  unauthorized,  and  a  nullity 
upon  the  face. of  the  record.  There  was  no 
action  pending  at  that  time.  The  court,  there- 
fore, did  not  err  in  excluding  the  Judgment 
when  offered  in  evidence.  1  Black  on  Judg- 
ments, 278. 

Though  the  former  action  was  not  dismiss- 
ed in  fact  until  after  the  commencement  of 
the  present  action,  its  subsequent  dismissal 
and  proof  thereof  was  proper.  Page  v.  Mit- 
chell, 37  Minn.  368,  34  N.  W.  896.  The  real 
issue  in  this  case  did  not  so  much  involve  the 
dismissal  of  the  action  as  it  did  the  alleged 
fact  that  it  had  been  compromised  and  set- 
tled, and  ttiat  was  the  principal  issue  liti- 
gated on  the  trial.  That  the  action  was  in 
fact  dismissed  there  can  be  no  question. 
While  plaintiff's  dismissal  did  not  take  effect 
until  after  the  alleged  settlement,  defendant 


was  chargeable  with  notice  of  the  want  of 
authority  in  plaintiff's  counsel  to  enter  into 
the  same,  and  cannot  now  be  heard  to  say 
that  he  settled  and  compromised  the  action 
with  the  attorney  in  good  faith  and  before 
notice  that  plaintiff  Itad  dismissed  the  same. 
4  Curr.  Law,  315. 

This  covers  all  qnestlons  requiring  special 
mention.  For  the  reasons  stated,  the  validity 
of  the  settlement  and  compromise  was  a 
proper  issue  in  the  case,  and,  though  the 
court  submitted  the  same  to  the  Jury  upon 
the  question  of  fraud  and  collusion,  a  verdict 
that  it  was  unauthorized  as  a  matter  of  law 
could  properly  have  been  directed,  and  it  is 
not  important  whether  there  were  or  were 
not  errors  in  the  admission  of  evidence  or  in 
the  submission  of  the  question  to  the  Jury  on 
the  issue  of  fraud. 

The  rights  of  the  former  attorney  are  not 
Involved  in  the  case,  and  the  suggestion  that 
he  should  have  an  opportunity  to  be  heard 
l>efore  setting  aside  the  stipulation  is  with- 
out force.  If  the  application  to  set  aside  had 
been  made  in  the  former  action,  he  would 
not  have  been  a  necessary  party.  Whatever 
rights  the  attorney  may  have  In  the  premises 
may  be  presented  by  him  in  proceedings  for 
their  protection.  Nor  is  the  question  before 
us  whether  the  former  attorney  was  rightly 
discharged  by  plaintiff.  That  plaintiff  had 
the  right  to  dismiss  him  there  can  be  no 
question.  Of  course,  this  could  not  be  done 
to  defrand  the  attorney.  But,  as  already 
stated,  his  rights  are  in  no  way  involved  in 
the  action.  He  asserts  none,  by  interven- 
tion or  otherwise,  and  defendant  cannot  urge 
them  for  him. 

Order  affirmed. 


THOMAS  V.  ARMITAGE. 

(Supreme  Court  of  Minnesota.    June  10,  1910.> 

(BvUalut  hy  the  Court.) 

Masteb  and   Sebvant  (5   804*)— Municipai, 
cobporations  (8  706*)  —  collision  be- 
TWEEN Team  and  Adtomobile— LiAniLiTT. 
In  this,  an  action  to  recover  damatres  for 
loss  of  the  nse  of  certain  vphirles  which  were 
damafred  as  a  result  of  a  collision  between  ap- 
pellant's automobile  and  respondent's  team  and 
Dup?y.  held: 

(1)  The  court  correctly  charged  the  jury  that 
appellant  was  respoDsible  for  the  conduct  of 
his  driver,  and  that  the  owner  of  the  vehicles 
was  entitled  to  recover,  if  those  in  charge  of 
the  team  were  in  the  exercise  of  due  care,  and 
if  the  driver  of  the  antomobile  was  negUi^nt. 

(2)  The  evidence  was  sufficient  to  go  to  the 
jury  upon  the  question  of  nefrligence  of  both 
drivers,  and  the  evidence  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Msster  and 
Servant,  Cent  EKe.  S§  122&-1229:  Dec.  Dig. 
I!  304  ;•  Municipal  Corporations,  Dec  Dig.  { 
706.*] 

Appeal  from  District  Court,  Miile  Lacs 
County;  W.  S.  McClenahan,  Judge. 

Action  by  Fred  W.  Thomas  against  Thom- 
as L.  Armltage.    Verdict  for  plaintiff.    Firom 
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an  order  denying  a  new  txlal,  defendant  ap- 
peals.   Affirmed. 

Frank  T.  White,  for  appellant  Olln  a 
Myron,  for  respondent 

LEWIS,  J.  Appellant's  automobile,  while 
driven  by  his  employe,  came  In  contact  with 
a  buggy  drawn  by  a  team  of  horses  driven 
by  an  employ^  of  respondent ,  The  colllfilon 
occurred  in  a  public  street  In  Princeton,  and 
resulted  In  damaging  the  buggy  and  frighten- 
ing the  team,  which  broke  away,  and  ran 
down  the  street  and  damaged  another  of  re- 
spondent's vehicles,  standing  in  front  of  bla 
barn.     > 

1.  The  court  correctly  instructed  the  Jury 
that  appellant  was  responsible  for  the  con- 
duct of  the  driver  of  the  automobile,  if  be 
was  guilty  of  negligence.  Appellant  had  been 
driving  the  machine,  and  when  he  reached 
his  place  of  business,  stepped  out  whereupon 
his  employ^,  with  appellant's  permission,  at- 
tempted to  turn  the  machine  around,  when 
the  collision  occurred.  The  driver  was  not 
acting  independently,  but  was  serving  his 
employer,  and  was  within  the  scope  of  his 
employment 

2.  The  court  charged  the  jury  that  it  made 
no  difference  that  the  young  men  who  were 
driving  the  team  were  not  acting  for  re- 
spondent and  that  the  owner  of  the  buggies 
was  entitled  to  recover,  provided  those  in 
charge  of  the  team  were  not  guilty  of  negli- 
gence and  the  driver  of  the  automobile  was 
negligent.  We  think  the  charge  correct  Al- 
though those  in  charge  of  the  team  were  not 
at  that  particular  time  acting  within  the 
scope  of  their  employment  yet  if  they  were 
In  the  exercise  of  due  care,  and  the  vehicles 
were  damaged  by  reason  of  the  negligence  of 
appellant's  employe,  then  the  owner  was  en- 
titled to  recover. 

The  question  by  respondent's  counsel  to 
the  witness  Walker,  as  to  whether  appel- 
lant's servant  blew  the  horn  on  his  approach, 
was  objected  to  as  incompetent  irrelevant 
and  immaterial,  and  answered  in  the  nega- 
tive. The  driver  of  the  team  admitted  that 
he  saw  the  automobile,  and,  consequently, 
whether  the  horn  was  blown  was  a  matter  of 
no  importance,  and  we  are  unable  to  discover 
how  appellant  was  prejudiced. 

S.  The  evidence  was  snfficient  to  go  to  the 
Jury  upon  the  question  of  negligence  on  the 
part  of  both  drivers,  and  the  verdict  Is  sup- 
ported by  the  evidence. 

Affirmed. 


HEMPSTEAD  v.  LELAND  et  al. 
(Supreme  Court  of  Minnesota,    June  10,  1910.) 

(Syttabut  (y  the  Court.) 
Canceixation    of    Instruhents   (f   47*)   — 

IiAOirES— ESTOPPELr— RATinOATION. 

The  facts,  as  found  by  the  trial  court  war- 
rant the  conclusion   that  appellants  confirmed 


the  tiansactlon  by  falling,  within  «  reasonable 
time,  to  take  any  steps  to  repudiate  an  illegal 
and  unauthorized  mortgage  foreclosure,  and  by 
accepting  a  new  mortgage  with  the  same  and 
additional  security  from  the  guarantor  of  the 
original  debt 

[Ed.  Xote.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  {  47.*] 

Appeal  from  District  Court,  Hennepin 
County ;  Frank  C  Brooks,  Judge. 

Action  by  Clark  Hempstead,  trustee,  against 
(Tharles  0.  Leland  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

A.  R,  Taylor,  for  appellant  Qiarles  J. 
Tryon  and  Brown,  Albert  &  Guesmer,  for 
respondents. 

LEWIS,  J.  On  October  16,  1892,  Henry 
A.  Camp  executed  three  promissory  notes, 
of  $1,000  each,  dn©  two  years  after  date,  to 
Frank  K.  Wade,  and  secured  each  note  by  a 
mortgage  npon  one  of  the  lots  in  Badger  & 
Penney's  addition  to  Minneapolis,  involved  In 
this  controversy.  On  March  22,  1883,  these 
notes  were  all  guaranteed  by  Charles  O.  Le- 
land, <»ie  of  the  respondents,  and  by  D.  W. 
Lane,  and  thereupon  the  notes  and  mortgages 
were  sold,  assigned,  and  delivered  to  William 
Boshart  in  LowvlUe,  N.  T.,  at  the  full  face 
value  of  13,000.  Som  after  the  maturity  of 
the  notes,  and  on  October  16,  1884,  the  notes 
and  mortgages  then  being  In  possession  of 
Charles  D.  Boshart  a  brother  of  William 
Boshart  Mr.  Leland  and  Mr.  Lane,  acting 
together  In  interest  and  without  the  knowl- 
edge, consent  or  authority  of  William  Bos- 
hart or  his  turother,  caused  the  mcH-tgages  to 
be  foreclosed  by  advertisement  and  at  the 
foreclosure  sale  the  property  was  bid  in  in 
the  name  of  Lane,  who,  with  his  wife,  con- 
veyed the  same  to  Leland.  On  December  14^ 
1887,  Leland  executed  a  new  note  of  $3,000, 
payable. to  William  Boshart  and  secured  it 
by  a  mortgage  of  date  October  16,  1897,  con- 
veying the  same  property  above  described, 
and  In  addition  thereto  a  one-half  interest  in 
30  lots  in  Bernstein's  First  addition  to  Min- 
neapolis. This  mortgage  was  foredoaed 
January  9,  1901,  and  $1,700  waa  realized  and 
Indorsed  on  the  mortgage  note.  In  1899  Wil- 
liam Boshart  died,  and  his  admlnlstrat(M« 
brought  an  action  against  Charles  O.  Leland 
and  his  wife  in  the  Hennepin  county  district 
court,  and  recovered  judgment  for  $2,215.25, 
the  unpaid  portion  of  the  note.  In  June, 
1908,  Charles  O.  Leland  filed  a  voluntary  pe- 
tition in  bankruptcy,  and  the  judgment  was 
filed  as  a  claim  against  his  estate. 

Appellant  as  Leland's  trustee  in  bankmpt- 
cy,  then  commenced  this  action  for  the  pur- 
pose of  setting  aside  certain  deeds  executed 
August  1,  1894,  by  respondents  to  George  A. 
Woodbury,  and  by  Woodbury  and*  his  wife, 
to  Mary  W.  L^and;  both  deeds  being  re- 
corded January  2,  1897.  The  tmstee  as- 
sumes that  the  original  indebtedness  of  Le- 
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land  aa  the  gnarantor  of  the  Camp  notea 
bad  never  become  extinguished  by  the  execu- 
tion and  delivery  of  the  second  note  of  $3,000 
to  William  Boahart  The  trial  court  found 
that  the  Camp  mortgages  were  not  legally 
foreclosed,  because  of  failure  to  comply  with 
the  statute;  that  the  conveyances  to  Mrs. 
Leiand,  through  Woodbury,  were  in  fraud  of 
the  creditors  of  Mr.  Leland;  that  neither 
William  Bosbart,  dorlng  his  lifetime,  nor  his 
representatives  or  legatees,  ever  repudiated 
the  foreclosure  of  the  Camp  mortgage,  or 
disaffirmed  the  acts  of  those  who  undertook 
to  foreclose  the  same  In  the  name  of  Wil- 
liam Boshart;  that  all  of  them  asserted 
rights  based  on  such  foreclosure,  and  receir- 
«d  and  retained  benefits  accruing  therefrom ; 
and  the  court  conclnded  that  the  representa- 
tives and  grantees  of  William  Boshart  had 
by  their  conduct  affirmed  the  foreclosure, 
and  Judgment  was  ordered  for  respondents. 
The  record  presents  one  question  only, 
and  that  is  whether  the  findings  of  fact  sus- 
tain the  conclusions  of  law.  The  evidence 
may  be  examined,  however,  for  the  pnrpose 
of  understanding  the  scope  and  meaning  of 
the  findings  of  fact  Mr.  Lane  was  a  rela- 
tive and  the  representative  of  Mr.  Boshart 
According  to  the  evidence  the  original  inrest- 
m^it  in  the  Camp  mortgages  g^uaranteed  by 
Mr.  Lane  and  Mr.  Leland  were  made  upon 
the  advice  of  Mr.  Lane,  and  at  a  subsequent 
time  Lane  expressed  his  desire  to  get  those 
notes  Into  better  shape,  and  they  were  sent 
to  him  by  Mr.  Boshart  Apparently  the 
change  in  the  nature  of  the  notes  and  the 
security  resulted  to  the  advantage  of  Bos- 
hart, and  It  will  not  be  assumed  that  the 
foreclosure  was  undertaken  for  a  fraudulent 
jrarpose,  although  it  was  without  the  knowl- 
edge or  authority  of  Boshart,  and  was  for 
the  advantage  of  Lane  and  Leland.  So  far 
as  the  findings  Inform  us,  the  new  note, 
^ven  by  Leland  and  secured  by  the  addition- 
al real  estate,  was  delivered  to  Boahart  upon 
Its  execution,  by  the  terms  of  which  he  was 
fully  informed  that  the  property  thereby  con- 
■veyed  Included  the  three  lots  which  he  fo^ 
merly  held  under  the  Camp  mortgages.  By 
accepting  this  new  note  he  was  informed  that 
the  status  of  Leland,  as  a  guarantor  of  the 
-Gamp  notes,  had  been  changed  to  an  orig- 
inal debtor,  thereby  assuming  as  bis  own 
an  obligation  which  he  was  only  condition- 
ally obligated  to  pay.  Boshart  also  had  con- 
structive notice  by  the  record  of  the  Instru- 
mait  that  the  real  estate  covered  by  the 
Camp  mortgages  had  been  bid  in  by  Lane 
and  conveyed  to  Leland.  He  held  the  new 
note  and  mortgage  from  December,  1897, 
to  the  time  of  his  death  in  18G9,  and  from 
that  time  down  to  the  time  of  its  foreclosure 
bis  representatlveB  were  In  possession  of  the 
instruments  and  knew  of  the  facts.  No  steps 
-were  ever  taken  to  repudiate  the  transaction, 
and  no  proceedings  were  ever  taken  to  set 


aside  the  transfer  froni  Mr.  Ldand  to  his 
wife,  through  Woodbury,  until  1908. 

Upon  this  state  of  facts  we  are  of  opinion 
that  the  trial  court  properly  held  that  the 
parties  waived  their  rights,  if  any  existed, 
had  aflSrmed  the  transaction,  and  were  es- 
topped from  attacking  the  validity  of  the  con- 
veyance. 

Affirmed. 


OBORN  r.  STATE). 
(Bnpieme  Court  of  Wisconsin.    May  24,  1910.) 

(BvUahu*  (y  the  Judge.) 

1.  JtJBT  (8  21*)— Tbial  bt  Jukt— CoNBTrrtr- 
noNAL  QnARANTT— GanaNAi.  Cases. 

The  constitutional  guaranty  of  trial  by  jurr 
and  the  statute  as  well  entitle  one,  charged  with 
having  committed  a  criminal  offense,  to  a  trial 
by  a  jury  of  12  men  selected  according  to  law, 
from  the  county  where  the  crime  is  claimed  to 
have  been  committed,  and  to  have  all  issues,  In- 
cluding tliat  of  insanity,  tried  in  snch  county 
and  by  the  one  Jury. 

EEM.  Note.— For  other  cases,  see  Jury,  Cent 
{.  tl  184-142;   Dec.  Dig.  t  21.*] 

2.  Crihihal  Law  ({  119*)  —  Chanqii  or 
Venue. 

The  right  to  a  change  of  venne  in  a  crim- 
inal case,  depends  upon  statute  and  can  only 
be  claimed  in  the  manner  and  upon  the  ground 
provided. 

[Ed.  Note,— For  other  cases,  eee  Criminal 
Law,  Cent  Dig.  t<  238-240;  Dec.  Dig.  {  118.*] 

3.  Cbiminai,  Law  (J  130*)— Chanok  or  Ven- 
UB— Consent. 

Tba  rule  tliat  the  right  to  a  change  of  ven- 
ue in  a  criminal  case  is  purely  statutory,  does 
not  exclude  the  idea  that  a  change  by  consent 
is  proper. 

[E>d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  247;   Dec.  Dig.  {  130.*] 

4.  Cbiminal   Law   (§    805*)— Tbial— Waiver 

OF   iBKEOnLABrrlES. 

An  accused  peison  in  a  criminal  case  Ts 
competent  to  waive  irregularities  and  rights, 
whether  constitutional  or  statutory,  vei?  much 
the  same  as  a  party  may  in  a  civil  action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2118;    Dec.  Dig.  {  88^*} 

5.  JtTBT  (J  29*)— Tbial  bt  Jcbt— Waives  of 
Eight. 

One  accused  of  crime  is  competent  to  waive 
any  irregularity  or  right,  constitutional  or  stat- 
utory, except  in  a  capital  case  the  right  of  trial 
by  a  jury  of  12  men,  and  that  extends  to  waiv- 
er of  the  right  of  trial  by  a  jury  of  12  men 
competent  to  act  as  jurors. 

[Ed.  Note.— For  other  cases,  see  Jniy,  Cent. 
Dig.  a   197-208;    Dec  Dig.  {  29.*] 

6.  JUBY  (I  29*)— Cbiminal  Law  (S  145*)  — 
Right  to  Jdbt  Tbialt-Ibregulabities— 
Waiveb. 

The  right  to  a  Jury  trial  and  that  to  a  trial 
in  the  county  of  the  offense  and  the  one  to 
have  all  the  issues  tried  l>efore  a  single  Jury,  are 
subject  to  waiver  by  the  accused. 

[Ed.  Note.— For  otiier  cases,  see  Jury,  0«it 
Dig.  U  197-20S;  Dec.  Dig.  I  29;*  Criminal 
liaw,  Cent  Dig.  f  259;    Dec.  Dig.  |  145.*] 

T.  Cbimnai.  Law  (t  184*)— Fobukb  Jbopabot 

-T-DlSOHABGE  OF  JUBT. 

If  one  is  put  in  jeopardy  as  regards  a 
criminal  charge,  the  jeopardy  is  subject  to  su- 
persession where  the  ends  of  justice  require  the 
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IniT  to  be  dbKharged  and  another  Jmr  to  be 
impaneled  to  try  the  case. 

lEi.  Note.— For  other  caaea,  aee  Criminal 
liaw,  Cent  Dig.  {I  333-343;  Dec.  Die  t  184.*] 

&  Cbihinai.  Law   (!I  182*)— Jkopasdt— Dis- 
charge OF  Jury— Effb^t. 

In  case  the  trial  judge,  in  the  progress  of 
a  trial,  because  of  any  emergency,  concludes 
that  it  is  imperatively  necessary  for  him  to 
suspend  the  trial  indefinitely,  and  especially  if 
counsel  for  the  accused  concurs  in  that  view 
without  protest  by  the  accused  brought  to  the 
attention  of  the  court,  and  in  such  situation  the 
jury  is  discharged,  leaving  the  trial  to  be  taken 
up  again  before  another  Jury,  the  jeopardy  creat- 
ed by  the  partial  trial  is  thereby  wholly  aaper- 
seded. 

[EJd.  Note.- For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  330-333;    Dec.  Dig.  i  182.*] 

9.  Chiminai,  Law  (8  183*)— Formbb  Jeofabdt 

-Waives  of  Cladc. 

In  case  of  an  accused  person,  after  having 
been  put  in  jeopardy,  taking  or  consenting  to 
any  proceeding  rendering  necessary  a  new  or 
additional  trial  in  order  to  fully  conclude  the 
case,  he  cannot  ill  snch  fnrther  trial  successfully 
claim  immuni^  on  the  ground  of  former  jeop- 
ardy created  by  the  first  proceeding. 

lEH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  333;   Dec  Dig.  }  183.«] 

lOt  Criminal   Law    «   485»)— Opiwioh   Bti- 

DKNCE— QUFSTIOWe   TO    WITWEBS. 

Counsel  who  call  a  witness  to  testitly  within 
the  field  of  opinion  evidence,  may  frame  his 
question  upon  such  hypothesis  as  he  thinks  is 
reasonably  warranted  by  the  evidence,  aim- 
ing to  reasonably  cover  an  entire  situation,  so 
warranted,  subject  to  the  opinion  of  the  court 
as  to  competency. 

[EU.  Note.— For  other  cases,  see  Crin^al 
Lew,  Cent.  Dig.  St  1073^  1074;  Dec.  Dig.  < 
485.*] 

11.  CBnaNAi,  Law   (|   485*)  — Expert  Evi- 
dence—Questiowb  TO  Expert. 

On  the  question  of  competency,  the  inter- 
rogatory to  the  expert,  is  not  to  be  condemned 
because  not  warranted  from  the  viewpoint  of 
adverse  counsel,  since  each  party  may  take  and 
have  presented  to  the  jury  any  reasonable  posi- 
tion, HI  the  judgment  of  the  court,  by  propound- 
ing to  witnesses  such  party's  own  hypothesis 
leaving  the  weight  of  the  answer  to  the  jury  and 
to  turn,  in  part  at  least,  on  whether  such  hyi>oth- 
esis  presents  the  true  state  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {i  1073,  1074;   Dec.  Dig.  |  485.»] 

12.  CRnnNAL    Law    ({    1163*)— AppeaIt-Ke- 

VIEW— CoirPETENOT    OF   EXPERT. 

The  decision  of  the  trial  court  on  the  ques- 
tioii  of  competency,  is  not  to  be  disturbed  on  ap- 
PmI  unless  it  not  only  appears  clearly  wrong 
but  tliat,  had  the  error  not  occurred,  the  re- 
sult of  the  trial  might,  within  reasonable  proi>- 
abilitles,  have  been  materially  more  favorable  to 
the  complaining  party. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  8064;    Dec.  Dig.   i  11S3.'] 

13.  Crihinai.  Law  (I  662*)— Tbiai/— Merino 
Witnesses  Face  to  Face. 

The  constitutional  guaranty  of  the  ri|!fat 
of  the  accused  person  in  a  criminal  prosecution 
to  meet  the  witnesses  face  to  face,  does  not  ex- 
tend to  mere  official  authenticaton  of  offidal 
documents  offered  in  evidence  on  the  subject  of 
competency  of  a  person  produced  as  a  witoess 
to  testify. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1538-1648;  Dec.  Dig.  t 
662.*] 


(Wiai 


14,)DivoBCB  (8  172*)— DwrncB— SfcFWJT— Va- 
DUT  of  Puob  Mabbiaoe. 
A  judgment  of  divorce,  so  far  as  in  rem, 
is  conclusive  on  the  whole  world  as  to  the  status 
of  the  parties  being,  from  that  time,  single  as 
to  eadi  other,  but  does  not  settle  the  status  of 
their  prior  relations  so  as  to  render  them,  as  to 
the  whole  world,  valid  regardless  of  whether 
they  were  so  in  fact  or  not 

[EU.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  ti  65»-«61 ;   Dec.  Dig.  8  172.*] 
16k  Witnesses  ({  63*)— Competenot— Hub- 
band  AND  Wife. 

The  rule  precluding  a,  husband  or  wife  from 
being  a  witness  for  or  against  each  other,  or 
from  disclosing  confidential  communications, 
contemplates  the  existence  at  *  valid  mar- 
riage. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  178;    Dec.  Dig.  8  03.*] 

la  Cbihinai.  Law  H  854*)— Insanitt- BSvi- 
dencb:. 

Whether  evidence  of  conduct  of  a  person 
after  the  fact  in  a  criminal  prosecution,  is  ad- 
missibie  on  the  question  of  whether  sndi  peiaon 
was  legally  sane  at  the  time  of  such  fact,  de- 

f>ends  upon  whether  such  conduct  bears  such  re- 
ation  to  such  person's  former  condition  of  mind 
as,  in  reason,  to  be  worthy  of  consideration  in 
respect  thereto. 

[Ed.    Note.— For   other   cases,   see    Criminal 
Law,  Cent  Die  8  760;   DeoDig.  8  354.*] 

17.  Crikinai.  Law  (8  864*)— Insahitt  of  Ac- 

odbed — e}vidence. 

If  the  question  of  fact  last  suggested  is  de- 
cided in  favor  of  admissibility,  then  the,  rather 
miscalled,  discretionary  power,  which  is,  real- 
ly under  the  circumstances,  power  to  jud^e 
as  to  the  fact  is  exhausted  ana  there  is  no  dis- 
cretion as  to  whether  to  allow  or  not  to  allow 
the  evidence;  it  is  admissible  as  matter  of 
right 

[E]d.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  8  760;   Dec.  Dig.  8  354.*] 

18.  GanaNAi.  Law  (8  48*)— "Insanitt." 

The  term  "insanity,"  in  the  law,  meauK 
such  an  abnormal  condition  of  the  mind,  from. 
any  cause,  as  to  render  the  afflicted  one  inca- 
pable of  distinguishing  between  right  and  wrong 
in  the  given  instance  and  so  rendering  him  un- 
conscious of  the  punishable  diaracter  of  his 
act 

[EM.    Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  88  53-68;   Dec.  Dig.  8  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8686-3644;    vol.  S,  p.  7688.] 

19.  Cbdunai.  Law  (8  48*)— iNSANirr  as  ▲ 

Defense. 

A  person  is  not  immune  from  punishment 
for  a  wron^ul  act  if  he  has,  at  the  time  of  per- 
petrating it,  capacity  to  distinguish  between 
right  and  wrong  in  respect  thereto — if  he  has 
such  capacity  and  is  conscious  of  the  wrongful- 
ness of  his  conduct 

[EM.    Note. — For   other   cases,    see    Criminal 
lAw,  Cent  Dig.  88  68-68;   Dec  Dig.  8  48.*] 

20.  CBDfiNAi.  Law  (8  50*)— Insanitt. 

The  law  does  not  recognize  a  form  of  In- 
sanity in  which  there  exists  capacity  to  dis- 
tingnlsh  between  right  and  wrong  and  conscious- 
ness of  the  wrongful  nature  of  the  particular 
act  without  power  to  abstain  from  it ;  L  e.,  in 
law  he  who  can  distinguish  between  right  and 
wrong  must  at  his  peril,  choose  li^tly  between 
them. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  88  62-64;   Dec  Dig.  8  8a*J 
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21.  Crikikaz.  Law  (|  789*)— IitSTBironoNS— 

BXABORABLE  DoUBT. 

If  the  court  instructs  the  Jniy  in  a  crim- 
inal case  that  they  should  acquit  the  defend- 
ant onlesa  they  become  satisfied  by  the  evidence 
beyond  every  reasonable  doubt  that  he  is  guil- 
ty, that  sufficiently  informs  them  that  each  juror 
Miould  pass  his  own  judgment  on  the  evidence 
and  not  af;ree  with  Ids  fellows  to  a  conviction 
unless  he  is  convinced,  with  the  certainty  men- 
tioned, tliat  tlie  accused  la  guilty. 
[Bd.  Note.— For  other  cases,  see  Criminal 
.  Zaw,  Coit.  Dig.  K  1901-1922;    Dec.   Dig.   t 

22.  CRnnNAi.  Law  (|  48*)  —  Irsanitt  —  Evi- 
dence—"  EIpilepby  .' ' 

Proof  of  epilepsy  does  not,  necessarily,  di- 
rectly establish  insanity,  as  epilepsy  is  not,  as 
a  matter  of  fact  or  law,  insanity,  though  evi- 
dence of  an  epileptic  condition  may  hear,  drcom- 
atantiaily,  on  the  mental  condition  of  the  af- 
flicted peiBon  to  the  extent  of  establishing  in- 
sanity. 

(ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  55-68;    Dea  Dig.  {  4&* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  3,  p.  2418.] 

23.  Cbiminai,  Law   (J  740*)— Ikbanitt— BIp- 

FECT  OF  E>PII£P8T. 

Whether  the  accused,  in  any  given  case, 
was  afBicted  with  epilepsy,  and  if  sA  whether 
tlie  affliction  was  a  mental  disease  or  had  im- 
IMured  his  mind,  and  if  so  whether  sufficiently 
to  render  him  unable  to  appreciate  between  right 
and  wrong,  are  matters  of  fact  to  be  establish- 
ed by  evidence. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1712;   Dec.  Dig.  t  740.*] 

24.  HoinoioE  (f  2*)— Natueb  of  Act— Acci- 
dental. HOMICIOK. 

If  one  points  a  loaded  gun  and  discharges 
it  in  a  direction  other  than  at  a  person  who  is 
in  fact  killed  by  the  ballet  reaching  his  per- 
aoa,  glancing  from  another  object,  that  one  is 
yet  guilty  of  a  homicidal  offense,  if  he  Imew,  or 
ought  reasonably  to  have  known,  that  his  con- 
duct was  dangerous  to  hnman  life  and  yet  he 
acted  regardless  thereof. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  i  4;  Dec.  Dig.  {  2.*] 

25.  Cbiminai,  Law  (|  778*)— Instbdotiows— 

TKSTDCONT  of   EiXFISTB. 

It  is  not  improper  to  say,  according  to  the 
facts,  in  instructing  a  jury,  that  experts  have 
given  their  opinions  as  to  the  sanity  of  the  ac- 
cused, leaving  it  to  the  jury  to  find  the  truth 
of  the  matter  witbont  being  necessarily  bound 
by  the  opinion  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1821-1828;   Dec;  Dig.  {  773.*] 

26.  Cbdunai.  Law  (|  024*)— Mkntal  Condi- 
Tion— Evidence. 

After  a  decision  against  the  accused  on  a 
•pecial  iesue  as  to  insanity,  evidence  of  his  men- 
tal condition  is  only  admissible  on  the  general 
issue  as  bearing  on  the  grade  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1397;   Dec.  Dig.  {  624.*] 

27.  Cbucinai,  Law  (|  8GR*)— Coubsb  of  Trial 
— ComcoNiOATioNB  WITH  CnTsiDB  Pabtibs. 

It  is  improper,  in  the  trial  of  a  capital 
ease,  to  allow  communications,  verbal  or  writ- 
ten, l>etween  jurors  and  outside  parties,  unless 
strictly  necessary  and  with  knowledge  of  coun- 
'«el  on  both  sidca. 

[Ed.  Note.— For  other  eaaea,  see  Criminal 
Law,  Cent  Dig.  i  2053 ;   Dec.  Dig.  {  856.*] 


28.  Cbiminai,  Law  (t  865*)  — Tbiai.— Isola- 
moN  OF  Jubt. 

Careful  Isolation  of  the  jnry,  in  a  capital 
case,  from  all  outside  influence,  so  as  to  avoid 
any  suspicion  of  the  result  being_  characterized 
by  any  improper  influence,  is  advised. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2048-2053;  Dec.  Dig.  i  855.*] 

29.  Criminal  Law  ({  1163*)— Appeal— Habm- 

LES8     EjBBOB. 

Prejudice  to  a  complaining  party  on  ap- 
peal is  not  presumed  from  mere  occurrence  of 
error.  The  error  cannot  be  regarded  as  harm- 
ful, so  as  to  require  a  reversal  unless,  within 
reasonable  probabilities,  had  the  error  not  oc- 
curred the  result  might  have  been  materially 
more  favorable  to  the  one  complaining  of  it 

[Ed.  Note.— B\)r  other  cases,  see  Criminal 
Lew,  Cent  Dig.  8§  3090-3090;  Dec.  Dig.  i 
1163.*] 

Error  to  Circuit  Court,  Winnebago  Coun- 
ty; George  W.  Bumell,  Judge. 

Dell  Obom  was  convicted  of  murder  in  tbe 
second  degree,  and  brings  error.    Affirmed. 

The  idalntlff  In  error  was  informed  against 
as  having,  on  the  19tb  day  of  May,  A.  D.  1908, 
at  tbe  town  of  Amberg  in  Marinette  county. 
Wis.,  feloniously  and  witli  premeditated  de- 
sign, killed  one  Louis  Tobaltz.  Such  proceed- 
ings were  duly  liad  tbat  he  was  placed  on 
trial  on  a  plea  of  not  guilty  and  a  special 
plea  of  insanity.  A  verdict  was  duly  render- 
ed on  the  special  issue  in  favor  of  the  state. 
Before  there  was  opportunity  to  proceed 
with  the  trial  on  the  general  issue,  tbe  cir- 
cuit judge  was  constrained  to  believe  It  was 
necessary  for  him  to  suspend  the  trial  and 
discharge  the  jury  because  of  tbe  serfons  ill- 
ness of  his  wife  at  tbe  family  home  in  Osh- 
kosh,  Winnebago  county.  Counsel  on  both 
sides  recognizing  that  such  emergency  exist- 
ed, entered  into  a  stipulation,  as  follows: 

"It  is  hereby  expressly  stipulated  that  the 
Jnry  now  impaneled  which  tuis  tried  the  is- 
sue of  insanity  and  now  ^  ^  the  custody  of 
the  officer  stiali  be  dlschat^ed  from  further 
consideration  of  the  case,  that  the  place  of 
trial  and  venue  of  the  action  be  changed 
from  Marinette  county  to  Winnebago  county. 
Wis.,  the  defendant  expressly  requesting  such 
change  and  waiving  any  irregularity  in  not 
proceeding  with  the  Issue  of  not  guilty  at 
this  time  and  place,  reserving  however  the 
right  to  move  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial  npon  the  insanltjr 
issue  heretofore  tried  In  this  county  and  at 
this  term,  that  the  argument  on  said  matter 
t>e  taken  up  before  the  Honorable  Geo.  W. 
Bumell,  tbe  presiding  judge,  at  such  time 
and  place  as  he  may  direct  Further  stipu- 
lated that  the  state  may  Iiave  the  privilege 
of  Introducing  the  testimony  of  such  wit- 
nesses as  given  upon  the  trial  of  the  insanity 
plea  as  they  may  see  fit,  subject  to  the  ob- 
jections entered  and  tbe  objections  as  to  iti 
competency,  relevancy  and  materiality,  that 
tbe  cause  may  lie  placed  on  the  calendar  of 
the  present  September  term  of  the  circuit 
court  of  Winnebago  county  and  brought  to 
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trial  at  snCh  term  on  the  14th  day  of  Decern- 
bar,  1908,  at  2  p.  m.  That  a  ivrj  be  sum- 
moned upon  a  apeelal  venire  for  the  trial  of 
■aid  cause.  And  the  court  to  fix  a  time  for 
bearing  the  argument  on  the  motion  to  set 
aside  the  verdict  rendered  on  the  insanity 
plea,  and  granting  a  new  trial,  which  motion 
Is  to  be  heard  before  the  Honorable  Geo.  W. 
Bnrnell,  the  presiding  Judge  at  this  trial  at 
Oshkosb,  Winnebago  county.  Wis.,  upon  no- 
tice by  the  court  to  both  parties,  which  mo- 
tion la  to  be  passed  upon  and  argued  before 
the  14th  day  of  December,  1908." 

Accordingly  the  Jury  were  discharged,  an 
order  changing  the  place  of  trial  was  enter- 
ed, and.  In  due  course,  the  cause  was  brought 
on  to  be  heard  in  Winnebago  county.  Where- 
upon counsel  for  the  accused  moved  the 
court  for  an  order  setting  aside  the  verdict 
on  the  special  issue  and  for  a  new  trial  there- 
of, assigning  various  reasons,  all  of  which  re- 
lated to  error  claimed  to  have  been  commit- 
ted on  the  former  trlaL  No  point  was  made, 
at  first,  to  the  effect  that  the  discharge  of 
the  Jury  in  Marinette  county  opened  up  the 
special  Issue  for  a  retriaL  All  grounds  for 
the  motion  were  upon  the  theory  that  the 
Verdict  was  to  be  treated  the  same  as  if  the 
whole  case  had  been  tried  In  Marinette  coun- 
ty and  a  motion  made  there  for  an  order  va- 
cating the  result  and  granting  a  new  trial 
because  of  errors  committed  on  the  trial  of 
the  special  imna  The  motion  was  denied. 
Thereupon  the  accused,  by  his  attorney,  con- 
sented to  further  submit  to  the  Jurisdiction 
of  the  court  only  upon  condition  of  the  whole 
case  being  regarded  as  open  for  trial  the 
same  as  if  nothing  had  occurred  in  Marinette 
county  regarding  the  special  issue.  The  court 
adhered  to  the  opinion  that  the  trial  in  Mari- 
nette county  was  conclusive  as  to  the  special 
issue,  leaving  only  the  general  issue  of  not 
guilty  to  be  tried  on  the  change  of  y&ava, 
the  same  as  If  the  trial  of  such  issue  had 
been  proceeded  with  in  Marinette  county  aft- 
er the  verdict  on  the  special  Issue  There- 
after a  plea  of  former  Jeopardy  was  inter- 
posed, the  claim  being  that  the  Jeopardy  cre- 
ated by  the  proceedings  in  Marinette  county 
had  not  be«i  conclusively  waived  or  supo:- 
seded;  that  the  consent  to  discharge  the 
first  Jury  was  upon  the  theory  that  the  one 
to  be  impaneled  in  Winnebago  county  wuold 
take  the  case  where  the  first  Jury  did,  not 
where  it  left  off;  that  such  was  the  eitect 
of  the  written  agreement ;  and  that,  by  the 
court  refusing  to  so  administer  it,  defend- 
ant was  entitled  to  efficiently  claim  bis  con- 
stitutional right  of  Immunity  from  being 
again  placed  on  trial. 

The  plea  of  former  Jeopardy  was  overrul- 
ed. Under  protest  by  the  accused,  that  fur- 
ther proceedings  were  erroneous  and  Illegal 
because  of  a  former  Jeopardy,  as  claimed  in 
the  plea,  he  was,  in  due  form,  placed  on 
trial  upon  the  plea  bf  not  guilty. 

The  evidence  was  to  this  effect:  Prior  to 
tbe  date  of  the  allied  homicide,  the  accused 


with  Us  ehUd  and  a  woman  pnrportliig  to 

be  his  wife,  resided  in  the  village  of  Am- 
berg,  Marinette  county.  Wis.  He  did  not 
live  happily  with  the  woman.  He  was  quite 
Jealous  of  her  because,  among  oth»  things, 
of  her  supposed  improper  relations  with  Lou- 
is Tobalta.  On  the  evening  before  the  homi- 
cide he  locked  the  door  of  his  house  against 
her  so  she  could  not  gain  entrance  thereto 
upon  her  return  after  an  absence  of  some 
less  than  an  hour.  He  next  morning  she  en- 
tered the  house  through  a  door  left  unlocked 
by  a  boarder  upon  his  leaving  for  his  day's 
duties.  A  short  time  thereafter,  tbe  accused, 
taking  bis  rifle  and  revolver,  coerced  h^  to 
precede  him  to  tbe  working  place  of  Tobaltz. 
Such  place  being  closed  tbe  Journey  was  con- 
tinued to  the  place  where  Tobaltz  resided. 
She  then,  at  tbe  defendant's  command,  rap- 
ped at  the  door.  Thereupon  Tobaltx  appear- 
ed but  upon  observing  the  accused  with  gun 
in  band  be  attempted  to  retreat  into  the 
house,  and  dose  the  door  before  him  and 
the  accused.  At  that  instant  the  accused 
pointed  and  discharged  bis  rifle  in  tbe  di- 
rection of  Tobaltx  whose  position  was  such 
that  the  shot  passed  through  the  door  and 
struck  tbe  latter,  severing  the  main  artery 
of  one  arm,  from  the  effect  of  which  he  died 
in  a  short  time.  As  the  fatal  wound  was 
inflicted,  the  door  swung  inward  and  Tobaltx 
staggered  backward,  exclaiming,  "I  am  shot," 
the  accused  exclaiming  in  reply,  "Yes,  come 
out  here  and  I  will  shoot  you  again."  Im- 
mediately, or  soon,  thereafter,  he  used  harsh 
language  toward  the  woman  and  expressions 
indicating  that  he  was  in  a  frame  of  mind  to 
shoot  her.  Later  be  claimed  his  conduct  was 
caused  by  Improper  relations  between  ber 
and  Tobaltz,  confessed  by  her  to  blm  on  the 
morning  after  her  aforesaid  absence  from 
the  bouse,  and  preceding  his  starting  out  to 
meet  Tobalts. 

On  the  insanity  Issue  there  was  much  evi- 
dence tending  to  show  that  the  accused  was 
afflicted  with  epilepsy,  tbe  claim  being  that 
It;  and  other  derangements,  bad  affected  bis 
mind  so  as  to  render  htm  Irresponsible  for 
the  bomldde. 

The  court  on  the  main  Issue,  among  other 
things,  informed  the  Jury  of  the  result  of  the 
trial  of  the  special  issue  and  that  soch  re- 
sult settled  the  question  of  whether  the  ac- 
cused was  insane  at  the  time  of  the  shooting; 
against  him,  but  that  evidence  of  impairment 
of  his  mind,  not  amounting  to  legal  insanity, 
was  to  be  considered  on  the  question  of 
whether,  if  the  accused  was  guilty  of  havlac 
committed  a  criminal  homicide,  it  was  char- 
acterised by  the  element  of  premeditated  de- 
sign to  effect  the  death  of  Tobalts,  essential 
to  the  full  offense  charged;  that  of  murder 
in  the  first  degree. 

The  trial  resulted  in  a  verdict  of  murder 
in  the  second  degree  and  Judgment  was  duly 
pronounced. 

Tbe  points  saved  for  consideration  on  re- 
view by  this  court  and  so  presented  as  to  re- 
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quire  consideration,  so  far  as  they  seem  to 
have  sufficient  'warrant  to  require  special 
discussion  and  decision,  will  be  treated  In 
their  order. 

W.  B.  Qulnlan  (Daniel  H.  Grady,  of  coun- 
sel), for  plaintiff  In  error.  F.  L.  Gilbert, 
Atty.  Gen.,  and  A.  O.  Tltna,  Asst  Atty.  Gen. 
(John  O.  Miller,  of  counsel),  for  the  State. 

MARSHALL^  3.  (after  stating  the  facts  as 
above).  The  CJonstltutlon  (section  5,  art  1) 
truaranteed  the  Inviolability  of  the  existing 
right  of  trial  by  Jury ;  that  Is,  that  It  should 
contlnne  as  before  the  formation  of  the  Con- 
stltntlon.  So  the  fundamental  law  contem- 
plates a  trial  of  all  the  issues  In  a  criminal 
case  before  an  Impartial  Jury  of  12  men,  se- 
lected In  the  maimer  provided  by  law  from 
the  vicinage  where  the  crime  was  committed; 
that  is  of  the  previously  ascertained  Juris- 
diction within  which  the  offense  occurred. 
In  harmony  with  that,  section  7,  art  1,  of 
the  Constitution,  provides  that  "in  all  crim- 
inal prosecutions  the  accused  shall  enjoy 
the  right  to  •  •  •  a  speedy  public  trial 
by  an  impartial  Jury  of  the  county  or  dis- 
trict wherein  the  offense  shall  have  been  com- 
mitted; which  county  shall  have  been  pre- 
TionSly  ascertained  by  law."  In  harmony 
with  both  these  constitutional  provisions  the 
statutes  regulating  the  trial  of  criminal  caus- 
es where  the  defense  of  Insanity  Is  inter- 
posed, provides  for  a  trial  of  such  issue  and 
the  graieral  issue  of  not  guilty  as  well  before 
a  single  Jury.    Sections  4679,  4697,  St  189& 

That  defendant  has,  as  Indicated,  a  con- 
stitutional rig^t  to  have  all  the  issues  in  his 
case,  including  any  special  Issue  of  fact,  par- 
ticularly as  to  his  sanity,  tried  before  a  sin- 
gle common-law  Jury  of  12  impartial  men  of 
the  county  where  the  crime  shall  have  been 
committed,  has  always  been  recognized  in 
the  Jurisprudence  of  this  state.  Gaston  v. 
Babco<ft,  6  Wis.  603;  Bennett  v.  State,  67 
Wis.  69,  14  N.  W.  912,  46  Am.  Rep.  26 ;  Schls- 
Sler  T.  State,  122  Wis.  366,  99  N.  W.  693.  It 
follows  that  the  trial  in  this  case  of  the  spe- 
cial Issue  in  Marinette  county  before  one 
Jury  and  of  the  general  issue  of  not  guilty 
in  Winnebago  county  before  a  second  Jury, 
was  illegal,  as  claimed  by  counsel  for  the  ac- 
cnsed,  unless  he  could  and  did  waive  his  con- 
stitutional right  to  have  the  whole  case  Sub- 
mitted to  <me  Jury  in  one  county. 

The  Constitution  makes  no  provision  for 
a  change  of  Tenne  in  a  criminal  case,  so  any 
aadi  change  must  be  rtferaUe  to  some  stat- 
ute which  is  in  harmony  with  the  guaranteed 
right,  unless  such  right  may  be  waived. 
FrenA  v.  State,  93  Wis.  825,  67  N.  W.  706. 
The  Statntas,  at  section  4680,  provide  for  a 
change  of  renne  In  spedfled  circumstances 
upon  application  of  the  accused.  That  con- 
templates competency  to  waive  the  constltu- 
tkattH  right  by  invoking  the  statutory  privi- 
lege to  a  change  and  has  been  held  valid 
on  the  groond  of  such  competency  in  fact 
existing.    The  idea  is  that  the  trial  must  be 


h^d  in  the  county  where  the  criuM  shall 
have  been  committed,  unless  changed  upon 
application  of  the  defendant  (Wheeler  v. 
State,  24  Wis.  52;  Bennett  ▼.  State,  57  Wisi 
69,  76,  14  N.  W.  912,  46  Am.  Rep.  26),  and 
as  the  right  to  a  change  is  purely  statutory, 
unless  it  is  invoked  upon  ihe  terms  and  In 
the  manner  provided  by  the  statute,  it  does 
not  exist  at  all.    French  v.  State,  supra. 

It  must  be  observed  that  the  decisions  re- 
ferred to  deal,  mainly,  with  constitutional 
and  statutory  rights,  so  when  it  is  said  that 
the  "right  to  a  change  of  venue  d^iends  en- 
tirely upon  the  statute"  and  "can  be  had  on- 
ly" as  the  statute  provides,  that  means  can 
be  had  only  as  a  matter  of  right,  not  that  it 
cannot  occur  by  consent  the  accused  waiving 
his  right 

As  indicated,  the  very  idea  of  the  statute 
contemplates  a  constltatlonal  privilege  of  an 
accused  person  to  waive  his  right  of  trial  in 
the  particular  county.  It  must  not  be  lost 
sig^t  of  that  the  statute  respecting  a  change 
Is  valid  only  on  that  ground.  Bennett  v. 
State,  supra. 

So  it  follows  that  it  was  competent  for  the 
accused,  in  this  case,  to  bind  himself  by  a 
waiver  of  the  right  to  a  full  trial,  or  any 
trial,  in  Marinette  county,  unless  the  statu- 
tory provisions  contemplate  a  waiver  in  a 
particular  way  and  upon  particular  grounds, 
excluding  all  others,  creating  a  disability,  if 
none  existed,  otherwise,  to  make  a  binding 
waiver  upon  other  grounds  and  In  other 
ways.  It  goes  without  saying  that  the  stat- 
ute makes  no  provision  for  a  change  of  venue 
In  a  criminal  case  for  the  reason  or  in  the 
manner  the  one  occurred  in  this  cas&  Does 
the  constitutional  guaranty,  or  the  statute, 
or  both,  create  a  disability  in  that  regard? 
Those  questions  are  now  involved. 

The  circuit  courte  of  this  state  are  courts, 
under  the  Oonstitntlon,  of  very  extensive  Ju- 
risdiction. Each  is  a  court  for  the  whole 
state,  restricted,  however,  somewhat  in  its 
activities  as  to  taking  Jurisdiction  in  Invitum, 
but  not  by  consent  The  circuit  court  for 
Winnebago  county  had  Jurisdiction  of  audi 
subjecta  as  that  Involved  in  this  case,  and 
must  be  held  to  have  had  Jurisdiction  of  the 
subject-matter  of  the  particular  cause  of  ac- 
tion, if  it  came  to  the  court  in  a  permissible 
way.  The  question  of  competency  of  the  ac- 
cused to  waive  his  right  to  be  tried  before 
a  single  Jury,  and  his  competency  to  waive 
his  right  as  it  is  claimed  he  did,  to  a  trial  by 
such  Jury  in  Winnebago  county,  may  be  treat- 
ed together. 

The  doctrine  of  waiver,  as  applied  to  a 
criminal  case.  Is  a  very  broad  one — quite  as 
broad  as  in  dvll  cases.  It  applies  to  con- 
Btitutional  as  well  as  statutory  righte.  Em- 
ery v.  State,  101  Wis.  627,  646,  78  N.  W.  748 ; 
Lowe  V.  State,  118  Wis.  641,  96  N.  W.  417; 
Stoddard  v.  State.  1S2  Wis.  621,  112  N.  W. 
468 ;  Hack  v.  State,  124  N.  W.  493. 

An  examination  of  the  cited  Cases  wIH 
Aow  that  no  limit  has  yet  been  found  in  this 


Digitized  by 


Cjoogle 


742 


126  NORTHWBSTBBN  BBPOBTEB. 


(Wta. 


court  to  the  competency  of  an  accaaed  per- 
son in  a  criminal  caae  to  waire  Inecrularltles 
or  rights,  except  the  single  instance,  one  of 
disability,  in  a  capital  case  to  waive  the 
right  of  trial  by  12  Jurors:  Joinings  t.  State, 
134  Wis.  307,  114  N.  W.  492,  14  h.  E.  A.  (N.  8.) 
862,  following  the  early  case  of  State  v.  JjotiL- 
wood,  43  Wis.  403,  decided  before  the  doc- 
trine of  waiver  had  attained  the  recognition 
which  it  has  in  recent  years.  In  the  Judg- 
ment of  the  writer,  the  exception  mentioned 
would  not  be  made  now  if  the  court  were  per- 
mitted to  treat  the  matter  from  an  original 
standpoint  In  Okershauser  v.  State,  136 
Wis.  Ill,  116  N.  W.  769,  It  was  said  that  the 
rule  of  State  v.  Lockwood,  supra,  should  not 
be  extended,  and  that  was  emphatically  af- 
firmed in  Hack  V.  State,  supra.  The  saying 
In  Emery  v.  State,  supra,  that  the  trend  is 
In  favor  of  the  doctrine  tliat  a  party  in  a 
criminal  case  may  waive  irregularities  and 
even  rights  very  much  the  same  as  in  a  civil 
case,  Judicia  posteriora  sunt  in  lege  fortlora, 
has  been  many  times  significantly  Illustrated 
in  recent  years.  Oonstltutlonal  rights  have 
been  held  waivable  in  common  with  mere  ir- 
regularities. The  instances  are  very  numer- 
ous.   The  cases  cited  are  a  few  of  the  many. 

In  Bennett  v.  State,  67  Wis.  69,  14  N.  W. 
912,  46  Am.  Rep.  26,  it  was  held  that  a  party 
In  a  criminal  case.  Irrespective  of  any  statn- 
toiy  authorization,  and  in  addition  thereto, 
may  waive  constitutional  rights.  In  Be  Staff, 
63  Wis.  286,  23  N.  W.  587,  63  Am.  Bep.  285, 
It  was  remarked  that  any  right  secured  by 
section  7,  art  1,  of  the  Constitution,  to  an  ac- 
cused person  may  be  waived  by  him  without 
authority  of  statute,  as  has  often  been  Judi- 
cially determined,  except  the  right  of  a  trial 
by  Jury.  Many  illustrations  are  given  of 
sustained  waivers  of  constitutional  rights, 
among  them  waiver  of  the  right  to  a  trial  in 
the  county  of  the  alleged  offense  and  consent 
to  a  trial  in  a  county  hundreds  of  miles  dis- 
tant therefrom.  Some  regret  seems  to  be 
there  expressed  because  the  court  was  not 
untrammeled,  as  was  the  court  in  Iowa,  to 
recognise  that  competency  to  waive  extended 
evm  to  a  Jury  trial,  the  court  saying  that 
even  in  such  field,  the  right  is  not  so  sacred 
but  that  it  may  be  waived  by  legislative  con- 
sent thus  holding  that  the  question  of  wheth- 
er an  accused  person,  in  such  field,  may  be 
bound  by  waiver,  is  a  matter  of  public  policy 
rather  Uian  constitutional  disability. 

So  it  seems  to  follow,  logically,  that  it 
was  competent  for  the  plaintiff  in  error  to 
waive  his  right  to  a  full  trial  In  Marinette 
county  and  his  rig^t  to  a  trial  before  a  sin- 
gle Jury  as  well;  to  waive  all  things  done, 
out  of  the  ordinary,  resulting  in  his  convic- 
tion, which  it  is  claimed  affected  fatally  such 
conviction.  Whether  the  waivers  occurred 
or  not  depends  upon  the  meaning  of  the  stip- 
ulation. There  is  no  controversy  but  what 
the  accused  waived  any  further  proceedings 
before  the  first  Jury  after  the  verdict  was 
rendered  on  the  special  issue,  and  waived 


any  further  trial  in  Marinette  county,  and 
all  objections  to  the  case  being  taken  up  for 
such  further  proceedings  as  might  be  neces- 
sary to  conclude  it  in  Winnebago  county. 
Did  be  do  so  with  the  understanding  that 
such  further  proceedings  would,  necessarily, 
include  a  retrial  of  the  special  issue  before 
the  second  Jury,  or  only  in  case  of  the  ver- 
dict on  the  special  Issue,  on  motion  made  In 
Winnebago  county,  being  set  aside  for  error? 

Looking  solely  to  the  stipulation  for  the 
change  of  venu^  In  connection  with  what 
was  done  under  it  it  seems  that  the  under- 
standing of  all  the  parties,  when  they  signed 
the  agreement,  was  that  the  trial  in  Winne- 
bago county  would  be  taken  up  before  a  sec- 
ond Jury  In  the  condition  in  which  it  was 
left  when  the  verdict  of  the  first  Jury  <m 
the  special  issue  was  recorded.  The  mean- 
ing of  this  language  seems  quite  clear:  'The 
Jury  now  Impaneled  which  has  tried  the  is- 
sue of  insanity  •  •  •  shall  be  discharg- 
ed [and]  the  place  of  trial  and  venue  of  the 
action  shall  be  changed  from  Marinette  coun- 
ty to  Winnebago  county,  Wisconsin,  the  de- 
fendant expressly  requesting  such  change 
and  waiving  any  irregularity  in  not  proceed- 
ing with  the  issue  of  not  guilty  at  this  time 
and  place,  reserving  however  the  right  to 
move  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial  upon  the  insanity  issue. 
*  *  ♦ "  Other  language  as  plainly  sug^ 
gested  a  new  trial  of  the  whole  case  only 
upon  the  verdict  on  the  insanity  Issue  being 
set  aside  for  cause.  Do  not  the  words  "In 
not  proceeding  with  the  issue  of  not  guilty  at 
this  time  and  place"  by  necessary  inference 
suggest  that  the  next  thing  to  be  done  in 
the  case  was  the  trial  of  that  issue,  subject 
to  the  reserved  right  to  diallenge  in  Winne- 
bago county,  for  cause,  the  validity  of  the 
verdict  rendered  on  the  special  issue,  the 
same  as  It  might  have  been  in  the  latter 
county  before  the  stipulation  was  made?  It 
seems  so  to  us.  Moreover,  we  should  teei 
sure  that  the  learned  counsel  for  plalntlfF  in 
error  so  understood  the  stipulation,  when  the 
case  was  brought  on  for  a  hearing  In  Winne- 
bago county,  in  the  absence  of  his  protest 
that  he  did  not  No  claim  was  at  first  made 
that  the  partial  trial  in  Marinette  county 
was  superseded  by  the  stipulation  and  that 
what  had  occurred  under  it  so  as  to  opoi 
up  the  case  for  trial  in  the  whoI&  An  ordi- 
nary motion  was  made,  as  might  have  been 
done  in  Marinette  county  before  the  Jury 
there  were  discharged,  for  an  order  vacating 
the  verdict  for  error.  That  motion  treated 
the  verdict  already  rendered,  binding,  so  tar 
as  it  went  unless  the  court  should  set  it 
aside  for  some  ground  of  error  suggested. 

Again,  when  the  plea  of  former  Jeopardy 
was  interposed,  consent  was  incorporated 
therein  to  stand  by  the  stipulation.  There, 
for  the  first  time,  so  far  as  the  record  shows, 
it  appears  that  a  claim  was  made  that  the 
stipulation  secured  to  the  accused  a  new  trial 
of  the  special  issue,  regardless  of  whether 
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fatal  error  was  committed  apon  the  first  tri- 
al. The  language  does  not  suggest  that  the 
result  of  the  first  trial  was  necessarily  super- 
seded  by  the  mere  circumstance  of  the  sus- 
pension of  the  proceedings  till  again  taken  up 
before  another  Jury  in  another  county.  It 
suggests  that  there  was  a  stipulation,  not 
for  leave  to  move  for  a  new  trial  of  the  spe- 
cial issue,  or  merely  reserving  the  right  to  so 
move,  but  for  a  new  trial  of  such  Issue,  and 
the  court  had  lost  jurisdiction  by  denying  It, 
rendering  the  accnsed  competent  to  plead  the 
former  partial  trial  as  a  Jeopardy  not  waiv- 
ed, and  so  precluding  a  second  Jeopardy. 
The  idea  expressed  In  the  plea,  "the  defend- 
ant now  oCFers  to  submit  to  a  trial  of  said 
special  insanity  plea  under  and  pursuant  to 
the  stipulation,"  the  trial  court  was  unable 
to  discover  was  in  the  stipulation,  in  letter 
or  spirit,  and  we  are  likewise  unable.  The 
plea  did  not  attempt  to  withdraw  from  the 
stipulation.  It  merely  claimed  for  It,  seem- 
ingly as  a  last  resort,  a  meaning  not  fomid 
to  be  therdn  by  the  court  nor  by  this  court. 
If  the  learned  counsel  Intended  to  incorpo- 
rate such  meaning  in  the  paper,  the  words 
chosen  to  express  It  were  most  unfortunately 
selected. 

It  follows  that  the  right  of  trial  before  a 
single  Jury  of  and  in  Marinette  county,  was 
not  only  effectually  waived  by  the  accused, 
but  the  Jeopardy  created  by  the  partial  trial 
in  sudi  county  was  waived  by  the  consent  to 
discharge  of  the  first  Jury  and  conclusion  of 
the  trial  before  another  Jury  in  another 
county. 

It  is  elementary  that,  if  though  an  accused 
person  once  enters  Jeopardy  he  consents,  ex- 
pressly or  by  necessary  infwence^  to  its  be- 
ing superseded,  he  may  again  be  placed  in 
Jeopardy  without  any  violation  of  his  con- 
stitutional protection  against  being  so  placed 
twice.  Moreover,  it  Is  quite  elementary  that 
after  Jeopardy  has  t>een  entered  it  is  subject 
to  necessary  suspension  without  a  formal  ver- 
dict where  the  ends  of  Justice,  under  the 
Circumstances  would  otherwise  be  defeated  If 
It  was  not  competent  to  suspend  the  trial, 
discharge  the  Jury  and  later  Impanel  a  sec- 
ond Jury.  State  v.  Crane,  4  Wis.  400;  Bene- 
dict V.  State,  14  Wis.  423;  Thompson  ▼. 
United  States,  156  U.  S.  271,  15  Sup.  Ct.  73, 
39  L.  Ed.  146.  In  the  federal  case  the  court 
held: 

"Courts  of  Justice  are  Invested  with  au- 
thority to  discharge  a  Jury  from  giving  any 
verdict,  whenever  in  their  opinion,  taking 
all  the  circumstances  Into  consideration,  there 
Is  a  manifest  necessity  for  the  act,  or  the 
ends  of  Justice  would  otherwise  be  defeated, 
and  to  order  a  trial  by  another  Jury;  and 
that  the  defendant  is  not  thereby  twice  put  in 
Jeopardy.    •    •    * " 

Under  the  foregoing  it  is  considered  that 
upon  the  emergency  occurring,  which  In  the 
Judgment  of  the  trial  court  and  counsel  upon 
both  sides  rendered  further  proceeding  with 
the  case  for  a  considerable  period  of  time 


practically  impossible^  it  was  within  the  com- 
petency of  the  court  to  supersede  the  Jeopar- 
dy existing  and  discharge  the  Jury,  and  cer- 
tainly within  such  competency,  tlie  accused 
consenting.  So  there  was  no  former  Jeop- 
ardy existing  when  the  trial  was  called  In 
Winnebago  county.  Interfering  with  the  trial 
of  the  issu^  of  not  guilty  before  the  second 
Jury.  The  accused  was  a  party  to  the  agree- 
ment creating  the  conditions  rendering  It 
competent  for  the  court  to  proceed  with  such 
triaL  He  was  competent  to  bind  himself  to 
submit  to  the  trial  as  it  was  had  by  signing 
the  stipulation  after  rendition  of  the  verdict 
on  the  special  Issue.  He  could  not  without 
permission  of  the  court  have  withdrawn  from 
such  stipulation.  He  made  no  attempt  to 
withdraw  therefrom,  but  only  claimed  there- 
for a  different  meaning  than  seems  to  have 
been  Incorporated  therein. 

We  are  unable  to  agree  with  counsel  for 
plaintiff  in  error  that  the  evidence  establish- 
ed Insanity  as  a  matter  of  law.  We  are 
rather  constrained  to  believe  that  the  Jury 
were  well  warranted  in  reaching  the  conclu- 
sion that  there  was  no  reasonable  doubt  but 
that  the  accused  was  sane,  in  the  legal  sense, 
at  the  time  of  the  homicide.  Therefore,  the 
court  properly  refused  to  direct  a  verdict  in 
favor  of  the  accused  on  the  special  issue. 

We  are  unable  to  discover  any  prejudicial 
ruling  on  objections  to  questloua  propounded 
to  experts  who  testified  upon  the  special  issue. 
It  is  suggested  that  the  trial  court  ruled  on 
such  objections  upon  the  theory  that  it  was 
competent  for  a  party  calling  an  expert  to 
propound  to  him  and  have  answered  hy- 
pothetical questions,  omitting  or  Including  at 
pleasure  matters  covered  by  the  evidence, 
leaving  the  weight  of  reeponsGS  to  abide  the 
Judgment  of  the  Jury  under  all  the  circum- 
stances. Counsel  gathered  that  idea  because 
of  the  court  having  remarked  In  overruling 
an  objection,  "The  counsel  has  framed  his 
own  hypothesis;  he  is  not  obliged  to  take  the 
hypothesis  of  the  other,  and  if  there  are  any 
assumptions  in  the  question  which  are  not 
proven  by  the  evidence,  why  to  that  extent 
it  destroys  the  value  of  the  answer."  True, 
the  comisel  calling  an  expert  has  a  rlglit  to 
frame  his  own  hypothesis,  but  Just  as  true 
It  should  be  one  reasonably  covering  an  en- 
tire supposed  situation  according  to  the  evi- 
dence. It  should  include,  from  a  reasonable 
viewpoint,  all  elements  disclosed  by  the  evi- 
dence bearing  on  the  precise  point  to  which 
the  exi>ert'8  attention  Is  directed.  But  the 
viewpoint  is  that  of  the  interrogator,  not  of 
the  adversary  attorney.  True,  as  the  court 
said,  whether  the  facts  assumed  for  the  pur- 
poses of  the  question  are  true  in  fact.  Is  for 
the  Jury  to  determine  and  in  the  case  of  a 
determination  adverse  to  the  questioner,  to 
that  extent  it  destroys  the  value  of  the  an- 
swer. Really,  we  are  unable  to  see  the  mean- 
ing in  the  court's  language  which  counsel  at- 
tributes to  It.  Rightly  understood,  we  do  not 
see  any  difilculty  with  it    It  means  that  the 
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questioner  had  a  right  to  state  to  the  wltaen 
a  hypothesis,  reasonable  from  his  Tiewpoint, 
subject  to  the  Judgment  of  the  court,  on  the 
question  of  competency,  as  to  whether  It  was 
reasonable  from  such  point  though  It  might 
appear  not  eo  from  an  adrersary  situation.  It 
must  be  assumed,  from  aught  appearing  In 
the  record,  that,  In  teeUng  questions  objected 
to  for  competency,  the  court  considered  them 
with  reference  to  whether  they  were  Justi- 
fied by  all  the  evidence  and  included,  in  a 
reasonable  view  of  the  case,  all  elements 
bearing  on  the  precise  subject  of  Inquiry. 
That  is  all  the  rules  require  as  this  court  has 
held.  Schissler  v.  State,  122  Wis.  365,  373, 
99  N.  W.  S93.  In  such  field  a  trial  Judge  has 
much  latitude.  The  decision  cannot  properly 
be  disturbed  unless  It  is  manifestly  wrong 
and  also  prejudicial  to  the  extent  that  if  the 
error  had  not  been  committed  the  result  of 
the  trial  might,  within  reasonable  probabili- 
ties, hare  been  different  This  doctrine,  as  to 
rulings  of  trial  courts  on  mere  questions  of 
competency,  follows  from  the  general  rule 
that  determinations  of  such  courts  on  mat- 
ters of  fact  are  to  be  taken  as  verities  unless 
manifestly  wrong,  and  the  rule  of  the  Code 
that  errors  however  numerous  shall  be  re> 
garded  as  Inconseqnentia],  unless  it  ai^ears 
that  they  were  In  fact  prejudicial,  in  that  they 
may  reasonably  have  led  to  a  materially  dif- 
ferent result  than  otherwise  would  have  oc- 
curred. These  general  observations  sufficient- 
ly answer  the  assignments  of  error  as  to 
questions  propounded  to  experts  on  either 
side.  They  have  been  examined  tn  detail 
without  discovering  prejudicial  error  within 
the  rules  stated. 

The  reputed  wife  of  the  accused  was  called 
aa  a  witness  and  to  show  her  competency  the 
record  of  a  divorce  action  in  a  court  of  com- 
petent Jurisdiction,  and  authenticated  so  as 
to  be  admissible  as  evidence  under  ordinary 
drenmstances,  was  offered  and  received  for 
thi>  purpose  of  showing  that  the  purported 
marriage  of  the  witness  with  the  accused 
was  witliia  one  year  after  he  was  divorced 
from  a  former  wife  and  so  was  illegal  under 
I^nham  v.  Lanham,  136  Wis.  860,  117  N.  W. 
787, 17  li.  B.  A,  (N.  S.)  804,  128  Am.  St  Bep. 
1065.  It  must  be  conceded  that  if  the  mar- 
riage occurred  as  suggested,  it  was  invalid, 
but  it  is  claimed  that  It  was  not  competent 
to  prove  the  record  by  certification,  in  that 
such  method  violated  the  constitutional  right 
of  the  accused  to  meet  the  witnesses  face  to 
face. 

The  witness  sworn  was  the  only  one  whose 
;(MiV>etency  was  legitimately  in  question. 
That  witness  defendant  met  face  to  face. 
The  persiHi  upon  whose  act  the  requisite 
character  of  the  certified  copy  depended, 
vna  not  a  witness  against  the  accused  in  the 
constitutional  sense.  At  most,  he  was  a  wit- 
ness on  the  question  of  the  competency  of  the 
purported  wife  to  be  a  witness  in  the  case. 
The  question  is  rather  new,  but,  logically,  it 
aeema  tliat  the  constitutional  right  does  not 
csxtend  80  far  as  to  preclude  the  use  of  duly 


authenticated  copies  of  poMie  records  on  a 
criminal  trial  for  the  mere  purpose  of  es- 
tablishing, on  the  issue  before  the  court  of 
competency,  the  right  of  a  witness  to  testify. 

To  meet  the  evidence  as  to  the  competency 
of  Mrs.  Obwn,  so  called,  to  testify,  counsel 
for  the  accused  offered  in  evidence  the  origi- 
nal record  of  a  divorce  action  wherein,  subse- 
quent to  the  tUne  of  the  purported  marriage, 
she  was  divorced  from  him.  Counsel  con- 
tended that  the  Judicial  treatmoit  of  the  re- 
lations between  the  parties  at  the  time  of 
such  divorce  Judgment,  as  those  of  husband 
and  wife,  in  effect.  Judicially  established  such 
to  be  their  status,  till  changed  by  aucb.  Judg- 
ment The  record,  as  the  court  remarked, 
negatived  the  fact  that  the  parties  entered 
into  a  marriage  contract  subsequent  to  the 
v<^d  marriage,  because  such  void  marriage 
was  the  one,  according  to  the  finding,  the  ac- 
tion was  brought,  and  the  Judgment  purport- 
ed, to  dissolve.  It  seems  that  the  mere  treat- 
ment of  the  parties  as  man  and  wife  In  the 
divorce  action,  and  Judicial  dissolution  of 
their  purported  relations,  did  not  make  the 
void  marriage  valid.  It  merely  established 
the  status  of  the  parties  toward  each  other 
as  Judicially  separated  and  absolved  from  all 
obligations  of  a  marital  nature  existing  be- 
tween them.  The  acti(m  was  not  to  establish 
the  status  of  the  parties  to  be  that  of  man 
and  wife.  Had  that  been  the  purpose  of  the 
action  it  would  have  been  binding  generally. 
The  action  and  the  result  dissolving  any  ex- 
isting marital  relations  betweoi  the  parties, 
did  not  as  to  the  public  generally,  establish 
such  relations  to  be  such  as  the  parties  claim- 
ed for  them.  So  far  as  the  action  was  in 
rem  the  res  was  the  condltloo  of  subsequent 
singleness  as  to  each  oOxex,  not  valid  i»'ior 
existence  of  marital  relations. 

So  it  seems  that  upon  all  the  evidence  be- 
fore the  court  on  the  questioti  of  competency, 
the  witness  never  In  fact  became  the  wife  of 
the  accused  and  so  was  competent  to  testify 
when  she  was  called  for  that  pnrpoee. 

Complaint  Is  made  because  the  court  ex- 
cluded evidence  of  the  appearance  of  the  ac- 
cused some  time  after  the  homicide  and  while 
he  was  confined  in  Jail,  during  a  period  when 
he  was  afflicted,  as  said,  with  an  epileptic 
disturbance.  There  is  no  doubt  but  what  ac- 
tions of  a  person,  within  reasonable  limita- 
tions, after  a  honilcide  committed  by  him,  as 
well  as  before,  may  be  competent  on  the 
question  of  sanity.  This  court  has  dlstinctiy 
so  held.  French  v.  State,  98  Wis.  325,  338, 
67  N.  W.  706.  But  as  there  said  evidence  of 
such  subsequent  conduct  is  not  necessarily 
admissible.  Whether  it  is  so,  is  within  tlie 
field  of  competency,  where,  as  before  indicat- 
ed, a  wide  range  of  Judgimait  is  permitted 
and  error  of  Judgment  is  regarded  as  incon- 
sequential, unless  it  appears  that  It  may 
probably  have  materially  affected  tlie  result 
In  such  a  situation  as  that  presented  to  the 
court  here,  the  remotmeas  of  time,  tiie  situa- 
tion and  surroundings  and  many  other  things 
bearing  on  wliether  the  Incidents  Inquired 
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atwnt  bafl  mich  relation  to  the  defendant's 
condition  of  mind  at  tbe  time  of  tlie  homi- 
cide, or  such  relation  as  to  render  the  evi- 
dence of  any  real  gobetantlal  probative  force 
In  any  reasonable  view  of  the  case,  all  had 
to  be  conaldered.  Sach  a  matter,  as  said  in 
French  v.  State,  supra,  la  addressed  "In  the 
first  Instance,  to  the  sound  discretion  of  the 
trial  court" 

Viova  the  fwegolng  It  Is  obvious  that  It 
must  be,  not  only  a  case  of  plain  error,  but 
prejudicial  error,  not  prejudicial  in  the  an- 
cient sense  of  legal  presumption  of  prej- 
udice from  the  mere  commiaalon  of  error, 
but  prejudicial  as  a  fair  Inferwce  of  fact, 
to  Justify  a  court,  upon  review.  In  condemn- 
ing a  mistake  In  respect  to  rulings  on  the 
admission  of  evldmce  of  acts  of  a  person 
after  tbe  fftct  bearing  on  his  mental  con- 
dition at  the  time  thereof,  or  even  finding 
that  mistake  of  any  sort  was  made.  Tbe  al- 
leged »ror  in  question  falls  well  outside  of 
that  field. 

The  court  was  requested,  on  behalf  of  the 
accused,  to  Instruct  the  Jury  to  the  effect 
that  though  the  accused  at  the  time  of  the 
bomidde  bad  sufficient  mental  capacity  to 
enable  him  to  know  and  appreciate  the 
wrong  of  his  act,  yet  he  was  legally  in- 
sane^  if  by  iDq;>alred  will  power,  resulting 
from  an  abnormal  condition,  be  was  unable 
to  resist  the  impulse  to  do  the  deed.  That 
was  refused.  It  was,  as  claimed,  good  law 
according  to  some  authorities,  particularly 
Plake  V.  State,  121  Ind.  433,  23  N.  E.  278, 
16  Am.  St.  Bep.  408.  It  Is  condemned,  how- 
ever, by  numerous  dedslcms  in  this  state, 
notably  State  v.  Wllner,  40  "Wis.  304; 
Bennett  v.  Stat^  67  Wis.  68,  14  N.  W.  912, 
46  Am.  Bep.  26;  Butier  v.  State,  102  Wis. 
364,  866,  78  N.  W.  690;  Eckert  v.  State,  114 
Wla  160,  168,  8»  N.  W.  826;  Lowe  v.  State, 
118  Wia  641,  660,  96  K  W.  417;  Schlssler  v. 
State,  122  Wis.  866,  99  N.  W.  683,.  thou^  it 
must  be  admitted  that  in  one  of  them,  at 
least,  language  was  used  approving  some 
racb  idea  as  at  least  not  harmful  error  be- 
cause of  ita  liberality  to  the  accused.  The 
test  declared  In  those  cases  is  the  well-known 
knowledge  of  right  and  wrong  test 

The  term  "insanity,"  as  used  in  the  spe- 
cial plea  in  a  criminal  case,  means  such  ab- 
normal mental  condition,  from  any  cause, 
as  to  render  the  accused  at  the  time  of  com- 
mitting the  alleged  criminal  act,  incapable 
of  dlstingnishing  between  right  and  wrong 
and  so  unconscious  at  the  time  of  the  na- 
ture of  the  act  which  he  Is  committing,  and 
that  commission  of  It  will  subject  him  to 
punishment 

True,  as  indicated,  there  are  things  in  some 
of  the  cases  liable  to  lead  to  the  belirf  that 
legal  Insanity  may  exist  if,  though  the  per- 
son be  fully  conscious  of  the  wrong  and  ita 
punishable  diatacter,  be,  because  of  a  per^ 
verted  mind  Is  moved  by  an  uncontrollable 
Impnlse.  For  instance,  such  theory  was  in- 
corporated into  the  charge  In  Butler  v.  States 


supra,  la  conneetlon  with  and  as  an  addition 

to  the  statement  that  legal  Insanity  means 
such  a  perverted  and  deranged  condition  of 
the  mental  and  moral  faculties  as  to  render 
a  person  incapable  of  dlstingnishing  between 
right  and  wrong.  Tbnt  was  approved,  really, 
as  not  prejudicial,  since  it  was  the  doctrine 
most  favorable  to  the  accused  and  one  an< 
nounced  in  a  famous  case  referred  to.  We 
will  say,  however,  that  the  instruction  given 
in  such  case  does  not  possess  the  dignll?  of 
having  been  approved  by  ultimate  authority. 
Whether  a  refusal  to  give  the  element  so 
said  to  be  most  favorable  to  the  accused 
would  have  been  regarded  as  fatal  error, 
was  not  stated. 

In  Lowe  v.  State,  supra,  the  giving  of 
such  so-called  most  tavorable  rule  was  hdd 
not  error,  to  the  prejudice  of  the  accused 
upon  authority  of  Butler  v.  State,  supra; 
EXikert  v.  State,  supra,  being  also  referred 
ta  In  that  case  complaint  was  made  be- 
cause the  trial  court  in  the  charge  preserv- 
ed throughout,  as  the  dominating  feature, 
the  idea  that  "If  the  defendant  at  the  time 
of  the  homicide,  had  sufficient  mind  to  know 
right  from  wrong  and  understand  the 
nature  and  quality  of  the  act  he  was 
committing,  then  that  he  was  sane  in  the 
law,"  and  that  was  unqualifiedly  ajwroved 
as  a  correct  statement  of  the  law.  True, 
it  was  said  to  be  "fully  Justified  by  and  that 
It  in  fact  closely  followed  what  was  said 
in  Butler  r.  State."  Conslstwcy  requires 
us  to  hold  that  it  follows  what  was  stated 
to  be  the  rule  rather  than  the  most  liberal 
rula  WhethK*  the  former  or  the  latter  was 
technically  the  correct  rule,  was  not  stated 
In  Butler  v.  State. 

That  there  is  a  wide  distinction  betwe«i 
the  two  rules  seems  plain.  The  so-called 
most  liberal  rule  recogulzes  existence  of  legal 
Insanity  notwithstanding  capability  to  dis- 
tinguish between  right  and  wrong  and  con- 
sciousness of  the  wr(Higfulness  of  the  partic- 
ular act  The  other  does  not  This,  court 
in  Eckert  v.  State,  supra,  clearly  reaffirmed 
the  latter  to  be  the  correct  rule.  That  is 
unmistakable  because  the  court  referred  to 
the  language  of  Chief  Justice  Shaw  in 
Commonwealth  v.  Sogers,  7  Mete.  (Mass.) 
501,  41  Am.  Dec.  458,  as  having  become  the 
reliable  classic  on  the  subject  and  ino(»po- 
rated  into  the  text-books  so  as  to  be  recog- 
nized, generally,  as  elementary.  The  follow- 
ing is  the  language : 

"A  man  is  not  to  be  excused  from  re- 
sponsibility If  he  has  capacity  and  reason 
sufliclent  to  enable  him  to  distinguish  be- 
tween right  and  wrong  as  to  the  particular 
act  he  is  then  doing, — a  knowledge  and  con- 
sciousness that  the  act  he  is  doing  is  wrong 
and  criminal  and  will  subject  him  to  punish- 
ment In  order  to  be  responsible,  he  must 
have  sufficient  power  of  memory  to  recol- 
lect the  relation  in  which  he  stands  to  oth- 
ers, and  in  which  others  stand  to  him ;  that 
the  act  he  is  doing  is  contrary  to  the  plain 
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dictates  of  Jnstice  and  right,  lojnrloaa  to 
otbets,  and  a  ylolation  of  the  dictates  of 
duty.  On  the  contrary,  although  be  may  be 
laboring  under  partial  Insanity,  If  he  still 
understands  the  natni«  and  character  of  hlB 
act  and  Its  consequences;  If  he  has  a  knowl- 
edge that  It  Is  wrong  and  criminal,  and  a 
mental  power  sufiBdent  to  apply  that  knowl- 
edge to  bis  own  case,  and  to  know  that.  If 
he  does  the  act,  he  wUl  do  wrong  and  re- 
ceive ponlahiaent, — such  partial  insanity  is 
not  enough  to  exempt  him  from  responsibili- 
ty for  criminal  acts." 

Consistent  with  that  view,  in  the  more  re- 
cent case  of  Schissler  v.  State,  supra,  it  was 
held  that  the  trial  court  did  not  unduly  re- 
strict the  test  of  insanity  by  impreeslng  upon 
the  jury  the  Idea  that  the  accused  was  le- 
gally sane  at  the  time  he  did  the  act  if  he 
was  then  capable  of  realizing  the  nature  and 
quality  of  the  act,  or  that  the  act  was  wrong. 
The  following  InstructionB  were  ai^roved  as 
the  correct  statement  of  the  law: 

"The  term  Insanity'  as  used  In  the  spe- 
cial plea  and  issue  of  Insanity  made  by  the 
defendant,  means  such  perverted  condition 
of  the  mental  and  moral  faculties  as  to  ren- 
der the  person  Incapable  of  distinguishing  be- 
tween right  and  wrong,  or  unconscious  at  the 
time  of  the  nature  of  the  act  he  is  commit- 
ting." 

"If  yon  find  from  the  evidence  that  at  the 
time  of  the  alleged  commission  of  the  otfenae 
the  defendant  was  suffering  from  mental 
aberratlcxi  or  sickness  of  mind  produced  by 
any  cause,  and  by  reason  thereof  his  judg- 
ment, memory,  and  reason  were  so  pervert- 
ed that  he  did  not  realize  the  nature  and 
quality  of  the  act  he  was  doing,  or  that  he 
did  not  realize  that  It  was  wrong,  you  must 
find  that  he  was  Insane,  and  for  that  reason 
not  guilty." 

It  is  not  without  interest  in  the  historical 
review  of  the  subject  under  discussion,  that 
in  neither  of  the  later  cases  were  the  earlier 
ones  of  State  v.  Wilnw,  decided  in  1876, 
and  Bennett  r.  State,  decided  in  1883,  referred 
to.  In  both  the  consciousness  of  ri^t  and 
wrong  test  was  regarded  as  the  correct  one. 
In  the  latter  case,  except  for  other  language 
in  the  charge  considered,  covering  an  addi- 
tional unwarranted  element,  this  was  ap- 
proved: 

"If  the  evidence  satisfies  you  that,  at  the 
time  when  he  killed  Dr.  Hogle,  the  defend- 
ant was  laboring  under  such  a  defect  of  rea- 
son from  disease  of  the  mind  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  do- 
ing; •  •  •  then  yon  should  find  that  he 
was  insane." 

That  definite  declaration  of  the  correct 
rule  is  somewhat  involved  by  a  brief  quota- 
tion, in  discussing  language  condemned,  from 
Ortweln  V.  Commonwealth,  76  Pa.  421, 18  Am. 
Rep.  420.  The  quotation,  it  should  be  re- 
membered, was  from  that  portion  of  the 
charge  of  the  trial  court  respecting  whether 
the  accused  was  sufflciently  sane  to  eommit 


murder  In  the  first  degree^  not  whether  he 
was  whoUy  irresponsible.  The  court  said 
that  one's  criminal  responslbiUtr  exists,  to 
some  extmt,  so  long  as  his  perception  be- 
tween right  and  wrong  exists. 

Thus  It  will  be  seen  that  one  should  not  be 
misled  into  the  belief,  from  the  ap{««val  in 
Butler  V.  State,  supra,  of  a  stated  test  of  in- 
sanity as  being  a  correct  formulation  of  the 
most  liberal  rule,  and  that  the  giving  of  It 
cannot  be  efficiently  complained  of  by  an  ac- 
cused person,  that  such  most  liberal  rule  is 
the  correct  rule,  or  that  it  ought  to  be  given 
in  any  case,  or  that  the  rule,  eliminating  the 
dement  which*  would  dignify  it  as  the  most 
liberal,  is  not  the  correct  one  in  fact  This 
court  is  not  committed  to  the  doctrine  that 
one  can  successfully  claim  Immunity  from 
punishment  for  his  wrongful  act;  consciously 
committed  with  consciousness  of  its  wrong- 
ful character,  np<m  the  ground  that,  througb 
an  abnormal  mental  condition,  he  did  the 
act  under  an  uncontrollable  impulse  rendering 
him  legally  insane.  One,  at  his  peril  of  pun- 
ishment, commits  an  act  while  capable  of  dia- 
tinguishlng  between  right  and  wrong,  and 
conscious  of  the  nature  of  his  act  He  Is 
legally  bound,  in  such  circumstances,  to  ex- 
ercise such  self-control  as  to  preclude  his  es- 
caping altogether  from  the  consequences  ot 
his  act  on  the  plea  of  insanity,  though  hla 
condition  may  affect  the  grade  of  the  offense. 
Thus  far  the  charity  of  the  law  goes  and  no 
farther.  As  said  In  Flanagan  v.  Feeble,  52 
N.  Y.  467,  11  Am.  Rep.  731,  as  epitomized  in 
the  syllabus:  "The  law  does  not  recognize  a 
form  of  insanity  In  which  the  capacity  of 
disttnguishing  right  from  wrong  exists  with- 
out the  power  of  choosing  between  them." 

Many  foreign  judicial  illustrations  might 
be  glv»i  supporting  the  foregoing  stated  doc- 
trine of  this  court.  It  is  in  harmony  with 
the  common  law  as  Indicated  by  a  multitude 
of  English  decisions  and  all  text-books.  It 
is  denominated,  for  brevity,  by  some  of  the 
latter  as  the  "right  and  wrong  test"  In 
Bellingham'B  Case,  reported  in  CoUlnson  on 
liun.  660,  liord  Mansfield  charged  the  jury 
that: 

"The  single  question  for  them  to  determine 
was  whether  (the  accused)  when  he  committed 
the  offense  charged  upon  him,  he  had  suffi- 
cient understanding  to  distinguish  between 
good  from  evil,  right  from  wrong;  and  that 
murder  was  a  crime,  not  only  against  the  law 
of  Ood,  but  against  the  law  of  his  country." 
That  test  of  power  to  distinguish  between 
right  and  vrrong,  so  formulated  by  Lord 
Mansfield,  is  In  substantial  harmony  with 
E^ngllsh  authorities  as  far  back  as  1706,  at 
least,  and  is  said  to  have  ever  since  been 
followed  in  ETngland  "as  the  only  <Mie  to 
mark  the  line  between  sanity  and  insanity, 
responsibility  and  Irresponsibility."  Lawson 
on  Insanity  as  a  Defense  to  Grime,  p.  562. 

In  McNaughten'B  Case,  10  Cl.  &  F.  200, 
which  is  a  leading  English  authority  at  the 
present  day.  It  was  held  that  it  the  accused 
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was  consdoaa  that  the  aet  was  one  whtdi  he 
ought  not  to  do,  and  If  the  act  was  at  the 
same  time  contrary  to  law  he  waa  ponlshable, 
be  waa  legally  sane.  Lawacn  on  Insanity  aa 
a  Defense  to  Crime,  p.  231.  That  has  been 
adopted  In  the  great  majority  of  state  and  fed- 
eral courts,  while  moral  Insanity,  or  Irresisti- 
ble Impulse  accompanied  by  consdonsnees  of 
right  and  wrong  doing,  as  legal  Insanity,  has 
been  recognized  in  but  a  very  few  Jurisdic- 
tions, and  In  some  of  them  not  consistently. 
lliose  ideas  are  spoken  of,  rightly,  as  danger- 
ous and  as  having  taken  hold  most  firmly  in 
Kmtucky. 

In  United  States  t.  Shults,  6  McLean,  121, 
Fed.  Cas.  No.  16,286,  the  law  was  vesj  terse- 
ly stated  thus: 

"If  •  •  •  defendant  In  violating  the 
mail  knew  be  was  doing  wrong  and  that  be 
was  liable  to  punlshmmt  for  the  act,  he  is 
a  proper  subject  for  punishment"  With  like 
c«HumendabIe  brevity,  it  is  said  in  United 
States  V.  Toung  (D.  CI)  20  Fed.  710,  for  a 
syllabus: 

"The  legal  test  of  the  accountability  of  a 
criminal  for  his  acts  is  his  mental  ability, 
at  the  time  of  the  commission  of  the  crime, 
to  discriminate  between  right  and  wrong,  with 
respect  to  the  oflTense  charged." 

That  was  referred  to  in  the  opinion  as  the 
"famous  icnowledge  of  right  and  wrong  test' 
adopted  by  the  court  after  long  discussion 
and  formulated  by  the  House  of  Lords  in 
1843."    McNaughten's  Case,  before  referred  to. 

In  New  York  the  same  doctrine  was  adopt- 
ed (WilHs  V.  People,  32  N.  T.  715),  though 
there  were  many  attempts  to  engraft  onto  It 
modiScatlons  In  accordance  with  the  views  of 
medical  experts.  In  Freeman  v.  People,  4 
Denlo  (N.  T.)  9,  47  Am.  Dec.  216;  Flanagan 
V.  People,  52  N.  T.  467,  11  Am.  Rep.  731,  a 
like  effort  was  made.  It  was  answered  by  re- 
affirming the  doctrine  announced  by  Tlndal, 
C  J.,  In  McNaughten's  Case,  10  CI.  &  F.  200, 
as  of  the  highest  authority  and  the  sound 
rule.  Contrary  medical  and  scientlflc  author- 
ity was  emphatically  rejected.  The  matter 
was  regarded  of  sufficient  Importance  to  war- 
rant special  treatment  by  Justice  Andrews, 
resulting  in  Its  being  held  that  "capacity  of 
the  defendant  to  distinguish  between  right 
and  wrong  at  the  time  the  act  was  done"  was 
the  only  safe  test ;  that  he  who  is  capable  of 
knowing  one  from  the  other  Is  bound.  In  law, 
to  choose  the  right  one  regardless  of  the  no- 
tions of  some  as  to  moral  Insanity  or  Irre- 
sistible impulse.  It  was  said  that  "the 
vagueness  and  uncertainty  of  the  inquiry 
which  would  be  opened  and  the  manifest 
danger  of  introducing  the  limitations  claimed 
into  the  rule  of  responsibility,  in  cases  of 
crime  may  well  cause  courts  to  pause  before 
assenting  to  It" 

Notwithstanding  the  emphatic  adoption  by 
the  New  York  court  of  the  capacity  to  dis- 
tinguish between  right  and  wrong  test  as  in- 
dicated, the  pressure  by  eminent  alienists  to 


engraft  onto  It  tbe  IrresistlMs  Impulse  ele- 
ment and  others,  was  snch  that  the  Legls- 
latora,  evidently  intending  to  guard  the  Ju- 
rispmdence  of  the  state  from  falling  into 
confusion,  or  the  safe  rule  from  being  departr 
ed  from  to  tbs  impairment  of  the  safety  of 
human  life,  incorporated  it  into  written  law. 
People  V.  Taylor,  188  N.  Y.  888,  34  N.  B.  275. 
The  court  there  said  that  the  eminent  alien- 
ists who  were  disposed  to  criticize  the  nile 
and  dalm  that  a  person  shonid  be  held  legal- 
ly Insane  when  by  reason  of  an  abnormal 
mental  condition  he  acts  under  an  Irresisti- 
ble impulse,  should  address  themselves  to 
the  lawmaking  power;  that  as  the  matter 
stood,  knowledge  of  the  nature  and  quality 
of  the  act  that  a  person  Is  doing  and  that  it 
is  wrong,  renders  him  legally  sane.  We 
should  say.  In  passing,  that  the  written  law 
remains  the  same  in  New  YorK  as  it  was  at 
the  time  of  such  suggestion  In  1893. 

This  lengthy  discussion  of  the  subject  of 
legal  insanity  seems  warranted  because  of  the 
evident  misconception  of  what  was  held  in 
Butler  V.  State,  supra.  We  should  furthor 
say  In  passing  that  the  learned  court  though 
having  refused  the  requested  Instruction  gave 
others  requested,  going  nearly  as  far  as  the 
one  rejected  and  more  liberal  to  the  accused 
than  the  right  rule  demanded. 

The  court  refused  to  specially  instruct,  as 
requested,  that  each  Juror  should  adhere  to 
his  own  individual  Judgment  from  the  evi- 
dence as  to  the  defmdant's  insanity  and  not 
Join  with  others  in  finding  him  sane  so  long 
as  he  entertained  an  honest  reasonable  doubt 
on  tiie  question.  It  is,  said  this  court  in 
Franklin  v.  State,  92  Wis.  269,  66  N.  W.  107, 
regarding  refusal  to  give  a  similar  instruc- 
tion, error.  Such  does  not  seem  to  be  the 
case.  The  difficulty  there  was  in  failure  to 
diarge  on  the  legal  presumption  of  Innocence, 
not  because  the  court  In  addition  to  such 
a  charge,  did  not  admonish  the  Jury  that  be- 
fore finding  the  existence  of  a  fact  eadi 
should  come  to  the  conclusion  in  that  re- 
gard from  his  own  Judgment  based  on  the 
evidence.  When  Jurors  are  instructed  prop- 
erly they  need  not  necessarily,  be  told  that 
they  should  not  agree  upon  a  verdict  unless 
individually  convinced  from  the  evidoice  of 
its  correctness  to  the  requisite  degree  of  cer- 
tainty. A  person  who  has  sufficient  intelli- 
gence to  sit  on  a  Jury  knows,  from  the  proper 
general  instructions,  that  he  should  act  ac- 
cording to  his  own  Judgment  based  on  the 
evidence. 

The  claim  made  that  it  was  error  to  refuse 
to  instruct  to  the  elTect  that  as  a  matter  of 
law  epilepsy  is  a  mental  disease  and  that 
grief,  agony  or  terror  is  one  of  the  producing 
causes  of  epileptic  attadcs,  under  the  ruling 
of  Kreuzlger  v.  Q  &  N.  W.  R.  Co.,  73  Wis. 
158,  160,  40  N.  W.  657,  and  some  other  cases 
cited,  does  not  seem  to  possess  merit  It  is 
argued  that  proof  of  epilepsy  Is  proof  of  in- 
sanity and  that  the  authorities  so  hold.    Aa 
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we  read  the  dtatlouB,  8n<di  to  not  the  case. 
Tbey  are  to  the  effect  that  a  person  may  be 
an  epileptic  and  be  perfectly  reqmnslble  for 
hla  actions,  except  when  suffwing  from  an 
epileptic  disturbance,  called  a  fit;  that  epi- 
lepsy may  cause  Insanity,  but  does  not  con- 
stitute It,  and  the  two  should  not  be  con- 
founded. Aurentz  t.  Anderson,  3  Plttsb.  R. 
(Pa.)  810.  That  a  person  afflicted  with  in- 
sanity may  yet  have  capacity  to  distinKUlsh 
between  right  and  wrong,  and  If  so  he  is 
I^ally  sane.  Fogarty  y.  State,  80  Ga.  450, 
6  &  E.  782.  That  it  is  not  sufficient  to  es- 
tablish Irresponsibility  to  show  epileptic  af- 
fliction, but  it  must  be  shown  by  evidence  as 
a  fact  that  ^ilepsy  is  a  disease  whldi  affects 
the  mind  or  i^oduces  insanity,  and  that  there 
was  legal  insanity  in  the  given  instance. 
Walsh  V.  People^  88  N.  T.  468. 

Thus,  whether  the  accused  was  afflicted 
with  epilepsy,  and  if  so  whether  it  was  a 
mental  disease,  or  whethor  it  had  progressed 
BO  far  as  to  affect  the  mind,  and  if  so 
whether  the  mind  was  so  affected  that  the 
accused  was  not  conscious  of  the  wrongful 
character  of  his  act  at  the  time  of  the  homi- 
cide, were  all  matters  of  ifftct  to  be  estab- 
lished by  the  evidence. 

Complaint  is  made  because  the  court  re- 
fused to  instruct  the  Jury  to  the  effect  that 
If  the  accused  intentionally  pointed  the  gun 
at  some  other  object  than  the  deceased  and 
the  bullet  was  accidentally  deflected,  strik- 
ing the  deceased  with  fatal  effect,  he  was  not 
guilty.  The  court  gave  the  requested  in- 
struction by  adding  the  words  "of  mnrder 
in  the  first  degree."  The  instmctlon  might 
well  hare  been  refused  altogether  because 
of  its  not  being  warranted  by  any  evidence 
In  the  case.  As  we  understand  the  evldaice, 
the  bullet  went  straight  to  the  person  of  the 
deceased;  passing  through  the  door,  it  is 
true,  because  of  that  being  suddenly  partly 
doaed  between  the  person  of  the  deceased 
and  the  accused  as  the  former  saw  the  latter 
raise  his  gun.  But  if  there  were  evidence 
that  the  gun  was  not  pointed  at  the  deceased, 
but  yet  was  Iiandled  so  as  to  be  imminently 
dangerous  to  him  or  some  other  human  be- 
ing and  regardless  thereof,  though  without 
design  to  effect  the  death  of  any  one,  the 
accused  was,  nevertheless,  guilty  of  some 
homicidal  offense. 

It  to  suggested  that  the  court,  by  way  of 
recital,  said  to  the  Jury  that  experts  on  both 
sides  had  given  opinions  as  to  the  sanity 
of  accused  at  the  time  of  the  homicide,  and 
also  instructed  so  as  to  limit  the  effect  of 
evidence,  on  the  general  issue,  of  defendant's 
mental  condition,  to  murder  in  the  first  de- 
gree. It  was  not  improper  to  ^)eak  of  the 
obvious  fact  that,  the  experts  had  expressed 
opinions  on  the  question  of  sanity,  leaving 
It  to  the  Jury  to  find  whether,  as  matter  of 
fact,  the  accused,  at  the  time  of  the  homi- 
cide, was  sane  or  there  was  a  reasonable 
doubt  on  the  subject,  the  court  suggesting, 
as  was  done,  that  the  Jury  were  not  bound 


by  ti>e  opinion  evidence;  that  It  was  for 
them  to  decide  from  all  the  evidence,  under 
the  test  gtvea  for  legal  Insanity,  wfaedier  the 
accused  was  sane  at  the  time  of  the  homi- 
cide, and  If  they  bdleved  he  was  not,  or  were 
in  reasonable  doubt  on  the  question,  to  find 
him  not  guilty  on  that  ground.  The  Instruc- 
tions as  to  evidence  of  mental  impairment 
expressly  Informed  the  Jury  that  it  bore  on 
whether  there  was  design  to  take  human 
lite,  and  infwmed  them^  f alriy,  that  it  bore 
on  whether  the  accused  was  consdous  ot  hto 
act  being  dangerous  to  human  llf&  That, 
It  seems,  was  sufflcient 

During  the  trial  of  the  special  issue,  un- 
known to  the  accused  or  his  counsel  tiU  after 
trial  of  the  main  issue,  letters  addressed  to 
a  Juror,  or  Jurors,  after  having  been  exam- 
ined by  the  Judge  and  any  refarmce  to  the 
case  eliminated,  were  allowed  to  be  delivered. 
The  Judge  explained  the  occurrences  as  pur- 
suant to  an  announcement  made  in  open 
court  after  the  Jury  were  sworn,  to  the  ef- 
fect that  written  communications  mlg^t  pass 
between  Jurors  and  their  families,  subject 
to  Inspection  by  the  court  in  all  instances  to 
guard  against  anything  Improper  so  readi- 
Ing  them  from  the  outside  or  the  ontslde 
from  them,  and  that  no  objection  was  made 
by  counsel  upon  either  side.  No  evidence 
of  such  announcement  having  been  made  ap- 
peared upon  the  clerk's  or  the  reporter's 
minutes,  neither  did  counsel  on  either  side 
have  any  recollection  of  it 

Further  Irregularities  in  respect  to  the 
conduct  of  the  Jurors  to  suggested  In  tiiat, 
as  claimed,  two  Jurors,  during  the  trial, 
while  standing  at  the  open  window  of  their 
room  talked  with  two  persons  outside.  There 
was  much  proof  to  the  effect  that  no  such 
conversation  occurred,  except  that  a  person 
from  the  street  on  the  occasion  of  the  claimed 
conversation,  asked  hto  father,  who  was  on 
the  Jury,  for  some  keys  whidi,  without  say- 
ing anything,  he  passed  out  to  the  son. 

The  circuit  Judge  explained  that  all  writ- 
t«i  communications  between  Jurors  and  out- 
side parties,  four  or  six  In  number,  were  be- 
tween Jurors  and  members  of  their  families 
and  that  none  were  delivered  during  the 
trial  which  contained  any  reference  to  the 
case.  The  suggested  irregularities  with  the 
Jury  were  brought  to  the  attention  of  the 
trial  court  as  ground  for  a  new  trial. 

Thus  it  will  be  seen  that  not  only  to  there 
no  showing  that  the  accused  was  prejudiced 
by  the  occurrence  conqdalned  of,  but  preju- 
dice to  pretty  clearly  negatived.  Goorta 
should  be  slow  to  disturb  verdicts  upon  the 
ground  of  alleged  misconduct  of  Jurors  or 
interference  with  their  deUb^ratlons.  The 
motive  to  cast  suspicion  upon  the  result  of 
a  trial  to  so  great,  and  the  oi^ortunity  to  do 
it  so  open  and  so  easily  embraced,  especially 
in  a  case  ot  great  putdic  interest,  that,  in 
most  any  such  case,  many  little  Incidents 
actually  occurring  of  a  perfectly  legitimate 
dtaracter  may  be  easily  given  a  Cals*  colore 
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log,  and  other  Inddents,  sot  legitimate,  may 
be  broni^t  to  tbe  attention  of  the  court  with- 
out any  reasonable  ground  for  an  inference 
of  tact  as  to  their  having  affected  the  result, 
and  stiU  other  inddenta  may  easily  be  false- 
ly claimed  to  have  occurred,  so  that  unless 
audi  matters  are  held  not  to  be  soffldent  to 
disturb  the  course  of  Justice,  In  the  absence 
of  clear  indications,  and  by  preponderating 
Inferences  of  fact,  that  they,  within  reason- 
able probability,  at  least,  materially  affected 
the  result  adrersely  to  the  complaining  par- 
ty,— the  administration  of  Justice  would  be 
Intolerably  embarrassed  to  the  great  detri- 
ment of  public  and  private  interests.  Doubt- 
less the  constructors  of  the  CSode  by  sec- 
tion 2829,  St  1898,  designed  that  such  should 
be  the  gtdding  Idea  of  Judicial  practice  in 
this  state  when  they  there  provided,  in  man- 
datory language,  that: 

'The  court  shall,  In  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  In  the 
pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  adverse 
party;  and  no  Judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  de- 
fect" 

That  has  been  referred  to  as  a  most  benef- 
icent provision,  precluding  disturbance  of 
judicial  results  by  any  inconsequential  mat- 
ter, and  that  In  the  spirit  of  It  all  irregulari- 
ties and  errors  should  be  deemed  Inconse- 
qnentlal.  In  the  absence  of  reasonably  clear 
Indications  that  the  adverse  party  was  prej- 
udiced thereby,  in  that  otherwise,  thb  re- 
sult, as  to  him,  might  within  reasonable 
probabilities,  have  been  different  Under  the 
guide  of  that  statute  Judgments  have  been 
afSrmed  though  grounded  on  records  bristling 
with  error,  of  which  the  following  are  sig- 
nificant lllustrationB.  Mauch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816 ;  Miller  V.  State, 
139  Wis.  57,  94,  119  N.  W.  850. 

Such  is  believed  to  have  been  the  general 
trend  of  the  decisions  of  this  court,  though 
It  must  be  admitted  that  It  Is  not  in  harmony 
with  expressions  made  now  and  then  to  the 
effect  that  from  the  mere  occurrence  of  error 
prejudice  la  presumed.  Doubtless,  It  was 
In  great  measure  because  of  snch  occasional 
expressions  that  the  Legislature,  very  re- 
cently, thought  by  chapter  192,  iLaws  1909, 
to  challenge  Jndldal  attention  anew  to  the 
declared  public  policy  at  the  state  in  its  writ- 
ten law.  In  providing  that  no  Judgment  in  ei- 
ther a  dvll  or  criminal  case  Shall  be  dis- 
turbed exc^t  for  error  which,  in  view  of 
the  whole  situation.  In  the  Judgment  of  the 
«ourt  affected  the  substantial  rights  of  the 
party  seeking  to  have  it  disturbed.  That 
in  the  Judgment  of  the  writer,  is  no  more 
than  emphasising  what  was  covered  by  the 
early  Code  provision  and  has  been,  in  gen- 
eral. Intended  by  the  court  to  be  firmly  and 
fully  carried  out  As  such.  It  is  welcomed 
by  those  who  firmly  beUere  It  was  unneces- 
sary and  does  not  really  change  the  proc^ 


dure  In  this  state.  At  least,  It  aids  In  nnl- 
tying  Jndldal  sentiment  If  that  were  neces- 
sary, as  to  the  proper  method  of  administer- 
ing Justice  In  order  to  render  right  results 
as  certain,  speedy  and  economical  as  prac- 
ticable, and  In  dlmlnatlng  seeming  or  actual 
departures  therefrom  In  die  past  ss  evi- 
denced by  Hack  v.  State,  124  N.  W.  M2. 

Of  course,  the  Legislature  did  not  Intend 
to,  and  could  not  if  it  would,  control  the 
court  In  the  administration  of  Justice  by  the 
act  of  1909.  It  was  only  Intended  to  declare 
a  public  policy  as  to  such  administration 
which  it  is  the  duty,  as  well  as  the  pleasure, 
of  the  court  to  conform  to,  so  far  as  it  rea- 
sonably promotes,  or  does  not  unreasonably 
Interfere  with,  the  exerdse  of  their  consti- 
tutional Jurisdiction. 

There  is  no  longer,  if  there  ever  was,  any 
reason  for  holding  that  a  Judgment  should 
be  reversed  for  mere  errors,  however  numer- 
ous and  inexcusable,  or  errors  In  the  absence 
of  its  reasonably  appearing  as  an  Inference 
of  fact  that  the  party  seeking  reversal  was 
prejudiced  thereby,  in  that  had  tiie  error  not 
occurred  the  result,  as  to  hhn,  might  within 
reasonable  probabilities,  have  been  more  fS- 
vorable.  That  must  be  the  true  test  of  prej- 
udicial error,  dlq;>ladnc  If  necessary,  the 
idea  that  prejudice  is  to  be  presumed  from 
the  mere  occurrence  of  error  and  giving  con- 
trolling dignity  to  the  Idea  that  prejudldal 
error  is  presumed  against  this  presumption 
to  prevail  till  overcome,  to  the  extent  above 
Indicated,  by  preponderating  Inferences  of 
fact  To  go  further  than  suggested  would 
probably  invade  the  constitutional  rlj^t  to 
have  the  weight  of  probabilities  respecting 
matters  oif  fact  determined  by  a  Jury  or  the 
trial  Judge  according  to  drcumstances. 

In  view  of  the  foregoing  it  is  thought  that 
the  daimed  misconduct  ot  the  Jury  must  be 
held  to  have  been  inconsequential.  That  Is  In 
harmony  with  the  ruling  In  Cupps  y.  State, 
120  Wis.  604,  97  N.  W.  210,  98  N.  W.  646,  102 
Am.  St  Rep.  996.  It  is  claimed  to  be  out  of 
harmony  with  Havenor  v.  State,  125  Wis. 
444,  104  N.  W.  116,  Hurst  v.  Webster  Mfg. 
Co.,  128  Wis.  342,  107  N.  W.  666,  Du  Gate  v. 
Town  of  Brighton,  183  Wis.  628,  114  N.  W. 
103,  and  Dralle  v.  Town  of  Reedsburg,  135 
Wis.  293,  290,  116  N.  W.  819,  all  dedded,  as 
will  be  seen,  before  the  recent  legislative  ex- 
pression of  public  policy.  In  any'  event  they 
are  in  a  dass  by  themselves.  They  deal  only 
with  private  communications  between  the 
trial  Judge  and  the  Jury.  Doubtless,  the 
rule  thereof  should  not  t>e  extended  in  letter 
or  spirit  No  more  need  be  said  at  this 
time. 

We  may  well  say.  In  dosing,  that  notwith- 
standing the  practice  of  allowing  written 
communications  to  pass  between  Jurors  and 
outside  parties  in  such  a  serious  case  aa  thiSv 
or  any,  under  the  drcumstances  shown  here. 
Is  held  to  be  harmless  error,  it  most  be  con- 
demned as  inq>roper.   The  tact  that  many  Ir- 
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regularities  may  occur  In  the  progren  of  a 
trial  without  affecting  the  result,  should  not 
lead  to  any  laxity  in  Judicial  procedure  and 
win  not  be  regarded  as  any  excuse  for  It 
In  capital  cases,  especially,  the  greatest  care 
should  be  taken  by  trial  Judges  to  so  admin- 
ister affairs  as  to  leave  the  final  result  free 
from  any  suspicion  of  Improper  Influence. 
To  that  end  the  Jury  ifrom  the  time  of  being 
sworn  In  the  cause  till  deliverance  of  their 
verdict  may  well  be  kept  as  free  as  prac- 
ticable from  all,  erven  appearances  of,  oppor- 
tunity for  communicating  with  outside  par- 
ties, or  receiving  communications  from  them. 

Thus  we  have  reviewed  the  record  of  the 
two  trials  in  this  cause,  giving  careful  at- 
tention to  the  complaints  In  quite  minute 
detail  without  finding  any  harmful  error, 
and  very  little  enor  at  all.  On  the  whole, 
the  cause  seems  to  have  been  very  fairly 
tried  and  the  accused  found  guilty  In  due 
course.    So  the  Judgment  must  be  affirmed. 

So  ordered. 


ROBINSON  V.  STATBL 
(Supreme  Court  of  Wisconain.    May  24,  1910.) 
1-  CBnaiTAi.  Law    (I    IMS*)— Appkait-Com- 

FETEKOT  or  WrTNESS— DiBOBXXION  Or  COCBT. 

The  decision  of  the  trial  conrt  that  a  child 
of  limited  mentality  and  intelligence  is  compe- 
tent to  testify  will  not  be  disturbed  on  appeal, 
unless  the  discretion  of  the  trial  court  has  been 
abased. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  i  3062 ;  Dec.  IMg.  i  1153.*] 

2.  Rapk    (I    52*)— £^rIOKNOB— Sttfficienot. 

A  conviction  of  rape  supported  by  the  di- 
rect and  positive  testimony  of  prosecutrix,  a 
child  between  13  and  14  years  of  age,  is  not 
without  support  in  the  evidence,  though  the 
child  is  of  limited  mentality  and  intelligence; 
the  credibility  of  the  testimony  being  for  the 
Jury. 

[E)d.  Note.— For  other  cases,  see  Rape,  Cent 
Dig-  If  71-74,  76;   Dec.  Dig.  I  52.*] 

3>   WITNEBSEB      a     76*)  — AOKnriBTBBINe     ov 

Oath— Waives. 

Where  accused  expressly  consented  to  the 
omission  of  the  oath  to  a  very  youne  witness, 
DP  waived  the  objection  to  tbe  admission  of  the 
child's  unsworn  testimony. 

[Ed.   Note. — For  other  esses,   see  Witnesses, 
Cent  Dig.  f  190;   Dec.  Dig.  f  7&*] 

4.  Cbihinai,  Law  (!  456*)— EjVidencb— Ofik- 

lON  EJviDENOE— AoinssiBiLiTr. 

A  nonexpert  may  not  give  his  opinion  as  to 
the  mental  capacity  of  a  c^ild,  but  he  may  tes- 
tify OS  to  specific  Interviews  with  her,  and  as  to 
the  impression  left  on  his  mind  as  to  her  mental 
peculiarities  exhibited  in  such  Interviews. 

[Ed.   Note.— For   other   eases,    see   Criminal 
Law,  Cent  Dig.  g  1045;  Dec.  Dig.  f  4S6.*] 

6h  OsnaNAi.  Law  (f  772*)— Tdcb  or  Orraifsc 
— iNBiaconoHB. 

Where,  on  a  trial  for  rape,  prosecutrix  tes- 
tified to  only  one  offense  conunitted  by  accused, 
sod  defendant's  testimony  evinced  no  uncertain- 
ty as  to  the  occasion  referred  to,  a  charge  per- 
mitting a  conviction  for  an  offense  committed  at 
any  time  within  the  limitation  period  was  not 
prejudicial,  because  there  was  no  opirartrmity 


for  a  paK  «f  tbe  Jory  to  believe  in  the  commis- 
rion  of  sac  offense  and  part  of  them  to  rest 
their  verdict  on  aasthsr. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  cent  Dig.  1 1S14;  Dec.  Dig.  f  772.*] 

&  CannwAi.  Law  (I  876*)— BviDxircB— Chab- 

Aoma  OF  Accused. 

Tbe  privilege  of  i^neral  vilification  of  a 
witness  by  proof  of  disreputable  conduct  not 
connected  with  the  facts  on  trial  should  be  al- 
lowed only  on  the  exercise  of  Judicial  discre- 
tion of  the  trial  court  and  then  only  to  affect 
the  credibility  of  the  witn^,  and  not  to  be 
considered  on  the  question  of  guilt  or  Innocence 
of  tbe  witness,  who  is  the  sccused  person  on 
trial. 

[Ed.    Note.— For   other    eases,    see   Criminal 
Law,  Cent  Dig.  {{  836-843;  Dec.  Dig.  i  376.*] 

7.  Cbikinal  Law  (|  880*)— BvmKifCB— Ghab- 
AOTBB  or  ACOUSED— Rbbtittai.. 

^e  refutation  of  the  testimony  of  the  gen- 
eral good  character  of  accused  must  be  by  proof 
ot  general  leputatioo,  and  specific  acts  of  mis- 
conduct may  not  be  proved. 

[E)d.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  U  843,  845;  Dec.  Dig.  |  380.*] 

8.  Rape    (J    42*)— Bvidekcb— Chabacikb    of 

ACCUBED— RBBtrCTAI,. 

Where  accused,  charged  with  rsping  a  fe- 
male child  In  his  store,  proved  that  he  oon- 
ducted  a  legitimate  business  in  the  sale  of  can- 
dies, picture  cards,  and  the  like,  which  attract- 
ed the  presence  of  children,  and  that  acts  of 
familiarity  with  little  girls  were  mere  acts  of 
kindness,  or  a  method  of  selling  his  wares,  and 
that  access  to  bis  back  room  by  prosecutrix 
and  others  was  for  the  use  of  his  telephone,  and 
was  innocent,  the  state,  in  rebuttal,  could  show 
various  specific  Immoral  acts  by  accused  in 
his  store  towards  girls  and  young  women  re- 
sorting thereto  apparently  in  the  course  of  busi- 
ness. 


Dig. 


iEd.  Note.— For  other  cases,  see  Rape,  Cent 


I  61;    Dea  Dig.  i  42.*] 


Error  to  Municipal  Court  of  Dane  County; 
Anthony  Donovan,  Judge. 

George  Robinson  was  convicted  of  rape, 
and  he  brings  error.    Affirmed. 

Writ  of  error  to  review  conviction  for 
carnal  intercoarse  with  a  female  under  14. 
The  prosecutrix  was  between  13  and  14,  of 
quite  limited  mentality  and  Intelligence,  and 
In  whom  the  absence  of  chastity  appeared  by 
physical  examination  and  by  her  own  testi- 
mony. She  asserted  that  the  defendant,  a 
man  62  years  of  age,  keeping  a  petty  shop 
for  sale  of  candies,  notions,  and  pictures, 
and  an  employment  agency,  enticed  her  there- 
in, and,  by  promise  of  a  trifling  sum  of  m<m- 
ey.  Induced  her  to  consent  to  the  carnal  act 
Hers  was  the  only  direct  testimony  thereto; 
but  physical  examination  very  shortly  there- 
after, testimony  of  a  witness  to  her  presence 
at  the  shop,  and  retirement  with  defend- 
ant Into  a  back  room,  and  perhaps  some  oth- 
er facts,  are  claimed  as  corroborative.  De- 
fendant Introduced  evidence  of  good  diar- 
acter  of  himself  and  his  place  of  business, 
and  appeared  as  a  witness  and  testlfled  to 
the  respectable  character  of  the  business. 
On  croe»-examlnatlon  he  denied  various  spe- 
dflc  Indecent  and  imprvper  acts  with  other 
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girls  of  varlons  ages  and  at  different  times 
CiHnlng  to  his  store.  The  state  upon  rebnt- 
tal  was  allowed  to  Introduce  afflrmatlve 
proof  of  these  several  acts. 

OUls  &  Nelson,  for  plaintiff  In  error.  F. 
It.  Gilbert,  Atty.  Gen.,  and  Vroman  Mason, 
Dist  Atty.  of  Dane  Ck>unty,  ft>r  the  State. 

DODGE,  J.  We  have  concluded;  after; 
doubt  on  some,  that  none  of  the  assignments 
of  error  necessitate  reversal,  for  reasons  ,to 
be  stated: 

1.  The  competency  of  the  accniring  witness 
was  fairly  within  the  trial  court's  discretion, 
guided  by  his  experience  with  her  upon  the 
preliminary  examination,  as  also  by  her  ap- 
pearance. There  is  not  enough  in  the  rec- 
ord to  convince  as  that  sudi  discretion  was 
abased. 

2.  Her  testimony  being  admissible,  the  ver- 
dict was  not  without  support  from  evidence. 
That  testimony  Is  direct  and  positive  to  com- 
mission of  the  act  charged,  and  apparently 
with  understanding  of  that  to  which  she 
testified.  The  question  of  her  credibility, 
which  doubtless  Is  a  serious  one,  was  never- 
theless for  the  Jury,  and  she  was  not  wholly 
wltbont  corroboration. 

8.  The  admission  of  unsworn  testimony, 
even  from  very  young  dilldren,  could  hardly 
be  Justified,  but  that  defendant,  albeit  under 
considerable  pressure  from  the  court,  yield- 
ed his  express  consent  to  omission  of  the 
oath,  and  has  thereby  waived  all  complaint 
thereof.  Obom  ▼.  State  (decided  herewith) 
126  N.  W.  737. 

4.  There  was  no  error  In  excluding  the 
opinion  ot  Mr.  Smith,  not  an  expert  witness, 
as  to  prosecutrix's  mental  capacity  to  testify. 
The  question  called  for  a  general  opinion  at 
a  time  when  he  had  merely  stated  generally 
the  extent  of  his  acquaintance  with  her  and 
opportunities  for  observation.  The  court  lat- 
er allowed  him  to  testify  as  to  spedflc  inter- 
TlewB  and  the  impression  left  upon  his  mind 
as  to  her  mental  pecullarltiee  exhibited  in 
Binch  interviews.  Such  is  the  true  field  of 
opinion  from  the  nonexpert  Duthey  v.  State, 
131  Wis.  178,  186,  111  N.  W.  222,  10  L.  R.  A. 
(N.  S.)  1032. 

6.  The  permission  to  convict  for  an  offense 
at  any  time  within  the  limitation  period  prior 
to  June  SO,  1909,  given  by  an  instruction, 
while  technically  correct  in  some  cases,  might 
be  prejudicially  erroneous  In  others,  unless 
very  carefully  guarded  and  qualified.  In  the 
Instant  case  we  can  discover  no  prejudlca 
While  prosecutrix  was  very  contradictory  as 
to  the  date,  still  she  testified  to  only  one  of- 
fense at  any  Ume  committed  upon  her  by  de- 
fendant, and  his  testimony  evinces  no  uncer- 
tainty as  to  the  occasion  referred  to.  There 
W98  therefore  no  opportunity  for  part  of  the 
jury  only  to  believe  in  the  commission  of  one 
offense  and  part  of  them  to  rest  their  ver- 
dict upon  another.  If  they  agreed  on  the 
commission  of  one  specific  offense,  it  was  im- 
material whether  it  was  committed  in  March 


or  June.  Defendant  could  not  have  been  em- 
barrassed in  his  defense  by  uncertainty  as 
to  the  occasion  involved. 

6.  The  remaining  and  most  -  serious  ques- 
tion presented  by  several  assignments  of  er- 
ror arises  upon  aUowtng  the  state  in  rebuttal, 
over  objection,  to  offer  evidence  of  various 
specific  immoral  and  libidinous  acts  by  de- 
fendant in  his  store,  addressed  to  girls  and 
young  women  resorting  thereto  apparently  in 
the  course  of  business,  such  as  the  exhibi- 
tion, from  amongst  his  stock,  of  indecent 
pictures,  the  taking  of  personal  liberties,  and 
even  solicitation  to  carnal  intercourse.  The 
evidence,  if  inadmissible,  was  beyond  doubt 
highly  prejudicial.  Was  it  properly  admis- 
sible? Counsel  suggest  that  it  might  have 
been  admitted  as  having  bearing  on  def^id- 
ant's  credibility;  he  having  made  himself  a 
witness.  The  privilege  of  general  vilification 
of  a  witness  by  proof  of  disreputable  conduct 
not  connected  with  the  facts  on  trial  is  one 
so  liable  to  abuse  that  it  should  be  closely 
guarded  and  allowed  only  ui>on  the  exercise 
of  Judicial  discretion  of  the  trial  coxurt,  and 
then  only  to  affect  the  credibility  of  the  wit- 
ness, and  not  to  be  considered  upon  guilt  or 
innocence,  if  the  witness  is  also  the  accused 
person  on  trial.  Dungan  v.  State,  135  Wis. 
151,  115  N.  W.  350.  But  that  discretion  was 
not  exercise^  upon  this  trial.  The  court  not 
only  did  not  limit  the  effect  of  the  evidence 
to  the  credibility  of  defendant,  but  expressly 
admitted  it  as  relevant  to  the  merits  of  the 
case.  Another  suggested  Justification  Is  that 
such  specific  immoral  acts  went  in  refutation 
of  the  evidence  wbic^  defendant  had  offered 
of  his  general  good  character.  The  rule  is, 
however,  universally  established  that  such 
refutation  must  consist  of  proof  of  general 
reputation  or  character  and  that  specific 
acts  are  not  admissible.  Commonwealth  v. 
O'Brien,  119  Mass.  342,  720  Am.  R^.  325; 
Torrence  in  12  Tale  Law  J.  359.  However, 
anotlier  ground  of  relevancy  and  admissibili- 
ty was  urged  on  the  trial,  namely,  to  refute 
defendant's  testimony.  He  had  very  indus- 
triously sought  apparently  in  anticipation  of 
an  argument  that  frequent  presence  of  girls 
on  his  premises  was  suspicious,  to  prove  that 
he  conducted  a  legitimate  business  In  the 
sale  of  candies,  picture  cards,  ornaments, 
and  the  like,  which  attracted  their  presence; 
also,  that  he  conducted  an  employment  agm- 
cy.  He  testified  and  offered  other  proof  to 
show  that  such  acts  of  familiarity  with  lit- 
tle girls,  treating  to  candy  and  showing  of  pic- 
tures, as  were  afterwards  proved,  were  mere 
acts  of  kindness  or  a  method  of  selling  his 
wares,  and  that  access  to  his  back  room  by 
prosecutrix  and  others  was  frequent  for  use 
of  his  telephone  and  was  innocent  Now, 
whether  or  not  such  acts  might  have  been 
shovm  by  the  state  originally  or  even  com- 
mented on  In  argument,  a  defendant  might 
perhaps  show  the  inmoomt  and  meritorious 
character  of  his  relations  and  usual  acts 
with  a  class  of  persons  of  whom  prosecutrix 
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waa  oxte.  When  he  did  so,  however,  he  raised 
a  new  Issue,  and  we  think  It  was  at  least 
permissible  for  the  state  to  show  that  the 
conditions  which  defendant  had  sought  to 
prove  as  suggestive  of  innocence  did  not  ex- 
ist, and  to  show  that  the  presence  of  such 
girls  on  his  premises,  invited  by  him,  was 
often  Immoral  and  libidinous,  instead  of  uni- 
formly innocent  and  conventional,  as  he  had 
sought  to  prove.  We  base  this  conclusion 
upon  the  peculiar  attitude  of  the  defendant 
as  exhibited  by  the  record  in  this  case,  as 
Inviting  and  Indeed  necessitating  this  type  of 
evidence  in  ascertaining  the  truth  of  facts 
asserted  by  defendant  as  a  most  persuasive 
defense.  A  situation  very  similar  In  prin- 
-dple  was  held  to  Justly  otherwise  incompe- 
tent facts  in  Schissler  v.  State,  122  Wis.  365, 
373,  90  N.  W.  603;  GrabowsU  t.  State,  1^ 
Wis.  447,  454>  106  N.  W.  805u 
Judgment  affirmed. 


TATIiOE  V.  STATE.    (No.  16,342.) 
<Sapreme  Court  of  Nebraska.    May  20,  1910.) 

(Svllatut  Ay  the  Court.) 

1.  HoinciDK  (8  131*)— Indictmemt  AifD  Infob^ 
KATION  (8  12r>»)— Desionatiok  OF  Pebson 
Killed— Sex— DtjpuciTT. 

An  indictment  charging  murder  while  per- 
petrating and  attempting  to  perpetrate  a  rape 
upon  Pearl  Taylor,  referring  to  that  person  as 
'"ner,"  is  good,  without  alleging  that  person  to 
be  a  woman,  and  is  not  vulnerable  to  a  de- 
murrer or  motion  to  quash  on  the  ground  of  du- 
plicity. 

[B3d.  Note.— For  other  cases,  see  Homicide,  Dec 
Dig.  I  131  ;*  Indictment  and  Information,  Dec. 
Dig.  I  125.»1 

2.  CaniiNAi.  I«Aw  ({I  586,  1151*)— Appeal— 

Ck>KTIin7ANCB— DiSCBEnOR  OF  COUBT. 

An  application  for  a  continuance  is  address- 
ed to  the  sound  discretion  of  the  court,  and  its 
ruling  thereon  will  not  be  disturbed  where  no 
abuse  of  discretion  is  shown.  Aivabright  v. 
State,  62  Neb.  402,  87  N.  W.  146. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1311,  3045-3049;  Dec  Dig. 
If  586,  1151. ♦] 

Z.  Cbminal  Law  (||  121,  1150*)— Charge  of 

Venue— DisoHBTioN  of  Coubt. 

A  motion  for  a  change  of  venae  is  a  crim- 
inal prosecution  is  addressed  to  the  sound  dis- 
«retion  of  the  trial  court,  and,  unless  there  has 
been  an  abuse  thereof,  its  ruling  on  the  mo- 
tion will  not  be  disturbed.  Sweet  v.  State,  75 
Neb.  263,  106  N.  W.  31. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  241,  3014;  Dec  Dig.  ig  121, 
1150.*] 

4.  JOBT  (f  1 103, 133*)— Challenge  fob  Cause 

— DBIKBKINATION— QUALUIOATIONS     OF    JU- 
SOB. 

A  challenge  of  a  inror  for  cause  raises  a 
ouestion  which  is  to  he  decided  by  the  trial 
judge  from  a  consideratitm  of  all  the  facts 
developed  daring  his  examination,  and  any  cir- 
cumstances which  tend  to  enlighten  upon  the 
matter,  and  of  these  are  the  appearance  and  ac- 
tions of  jurors  while  nndenoing  the  examina- 
tion. An  opinion  formed  from  reading  news- 
per  accounts,  or  from  common  talk  or  rumor, 
the  juior  is  unbiased  and  can  impartially  de- 


w 


dde  niwtt  the  evidence,  does  not  disqualify  him. 
Bottmaa  v.  State,  63  Neb.  648^  88N.  W.  857. 

TESd.  Note.— For  other  cases,  see  Jury,  Cent. 
me.^U  461-479,  686-606:    Dec  Dig.  If  103, 

6.  Cbiminaz.  Law  d  784*)— TMaI/— Dorr  to 
Chabob  on  CiBotrusTAimAi.  Evidence. 
In  a  criminal  prosecution  for  the  ctima  oC 
murder  committed  while  perpetrating,  or  at- 
tempting to  i>erpetrate,  a  tape,  where  it  is  nec- 
essary for  the  state  to  rely  upon  the  facts  and 
circumstances  surrounding  the  transaction,  and 
the  condition  of  the  decMsed  immediately  td- 
lofrlng  the  tragedy  in  order  to  establish  the 
manner  In  which  the  killing  took  place,  it  is 
proper  for  the  court  to  instruct  the  jurv  as  t» 
the  nature  and  effect  of  dicnmstantial  evl> 
denoe. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  H  1883-1888,  1^  1960;  Dec  Dig. 

5a.  Homicide  (|  294*)- Inbakitt— Intoxioa- 

TION— iNSISUOnONB. 

In  such  a  case  where  the  defenses  of  insan- 
ity and  intoxication  are  relied  upon  by  the  de- 
fendant, it  is  proper  for  the  court  to  instruct 
the  jury  on  those  questions,  including  the 
legal  effect  of  so-called  insane  delusions. 

[Ed.   Note.— For  other  cases,   see  Homldde, 
Cent  Dig.  S  606;    Dec  Dig.  |  294.*] 

6.  CteiKiNAi.  Law  (|  929*)— TKiAi>-0>irDuot 

OF  JUBT— CbOUND  fob  NEW  TBIAL. 

It  appears  that  during  the  trial  the  jury 
were  taken  to  a  picture  gallery,  conducted  by 
the  bailiff's  wife,  tmd  were  photographed.  They 
were  also  taken  by  the  baildf,  in  a  body,  to  the 
Methodist  church  on  Sunday,  and  attended  di- 
vine worship.  It  also  appears  that  the  jnry 
did  not  communicate  with  any  other  person  or 
persons,  nor  was  any  other  person  or  persons 
suffered  to  communicate  with  them,  and  it 
was  not  made  to  appear  that  anything  occur- 
red upon  either  of  those  occasions  whidi  could 
in  any  manner  prejudice  the  substantial  rights 
of  the  defendant  Held  that,  while  snch  conduct 
on  the  part  of  the  officer  is  not  to  be  commend- 
ed, and  should  not  be  indulged  in,  it  is  not  snf-. 
ficlent  ground,  under  the  cfrcumstsfices  of  this 
case,  to  require  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal  law. 
Cent  Dig.  H  2272-2279;  Dec  Dig.  i  929.*] 

7.  CannNAL  Law  (f  919*)- Tbiai^— Aboument 
OF  Pbosecutob— Abound  fob  New  Tbial. 

In  his  closing  argument,  counsel  for  the 
prosecution  diarged,  arguendo,  that  connsel  for 
the  defendant  were  trifling  with  the  court  and 
jury  by  presenting  the  defenses  of  insanity  and 
drunkenness,  when  they  knew  or  ought  to  have 
known  that  there  was  no  merit  in  them.  This 
language  was  objected  to,  and  the  objections 
were  overruled.  Held,  that  the  remarks  com- 
plained of  were  within  the  limits  of  fair  and 
reasonable  discussion,  and  are  not  sufficient  to 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ||  2197-2201 ;   Dec  Dig.  i  919l*1 

&  CannNAL   Law    (|  918*)  —  Ad joubnhent 

OVEB  HOUDAT— OBOUNO  FOE  NEW  TBIAL.. 

It  appears  that  the  court  adioumed  the  trial 
in  this  case  from  Saturday  night.  May  20th, 
to  Tuesday,  June  1st,  because  of  ue  fact  diat 
Mav  80th  waa  what  is  commonly  called  "Dwik 
ration  Day."  It  not  appearing  that  sadi  ad- 
journment in  any  manner  interfered  with  the 
defendant's  rights,  held  not  suffldent  ground  for 
a  new  trial. 

[Ed.  Note.— For  other  cssw,  see  Criminal  Law, 
Dec  Dig.  I  91&*] 
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9.  Obxmirax.  Law   a  1144*)— Afpbat-Pb*- 
smfFTioNS— BEOUI.ABITT  or  Pbockbdinos. 

Where  the  record  fails  to  show  afBrmatlve- 
It  that  the  court,  before  passing  sentence  apon 
the  defendant,  Informed  him  tliat  a  verdict  of 
Kuilty  had  been  found  aninst  him,  as  reqtiii^ 
ed  by  section  49S  of  the  Criminal  Code,  and  in 
the  al)8enoe  of  any  showing  in  the  record  to  the 
contrary,  the  fact  that  snch  information  was 
given  will  be  pieanmed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  I  1144.*] 

10.  Homicide   (ff   237.   238*)— Mubdka-Sui'- 
FiciERGT  or  Evidence. 

Evidence  examined,  and  found  to  be  suffi- 
cient to  sustain  the  verdict 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  II  287,  288.*] 

Reese,  G.  J.,  and  Sedgwick,  J.,  dissenting. 

(Additional  SyHabut  Iv  Editorial  Staff.) 

11.  Jury  (|  131*)  —  Selection  —  Chaixehgb 
roB  Cause— E^ZAMiNATioN. 

In  view  of  Gr.  Code,  i  468,  maldng  it 
(round  for  challenge  for  cause  In  a  capital  case, 
>f  a  juror's  opinions  are  such  as  to  preclude 
him  from  finding  accused  guilty  of  an  offense 
punishable  with  death,  the  state's  counsel  may 
ask  jurors  upon  their  examination  whether  they 
have  conscientious  scruples  against  capital  pun- 
ishment. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cfent 
IMg.  I  508 ;  Dec.  Dig.  |  131.*] 

Error  to  District  Court,  Kearney  County; 
Dungan,  Judge. 

Bert  M.  Taylgr  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

Hamer  &  Hamer  and  J.  U  McPheely,  for 
plaintiff  in  error.  W.  T.  Thompson  and 
George  W.  Ayres,  for  the  State. 

BARNES,  J.  Bert  M.  Q^aylor,  hereafter 
called  the  defendant,  was  tried  in  the  dis- 
trict ootu-t  of  Kearney  county  on  an  indict- 
ment, containing  two  counts,  charging  him 
with  murder  in  the  first  degree.  The  first 
count  alleged  tliat  tlie  defendant  killed  one 
Pearl  Taylor  Intentionally  with  deliberate 
and  premeditated  malice  by  choking  her  to 
snch  an  ertent  that  she  died  of  the  wounds, 
hurts,  and  bruises  inflicted  thereby.  The  sec- 
ond count  of  the  indictment  charged  the  de- 
fendant with  a  violation  of  the  provisions  of 
section  3  of  the  Criminal  Code,  by  killing 
the  said  Pearl  Taylor  while  perpetrating, 
and  attempting  to  peri>etrate,  a  rape  upon 
ber.  The  Jury  found  the  defendant  guilty, 
as  charged  In  the  second  count  of  the  In- 
dictment, and  fixed  the  death  penalty  as  his 
punishment  To  reverse  the  judgment  ren- 
dered upon  the  verdict  defendant  has  brought 
the  case  to  this  court.  The  record  contains 
many  assignments  of  error,  some  of  which 
were  abandoned  upon  the  hearing,  and  those 
which  were  urged  as  grounds  for  a  new  trial 
will  be  considered  and  disposed  of  in  the  or- 
der of  their  presentation. 

1.  Defendant  assigns  error  for  the  overrul- 
ing of  bis  motion  to  quash  and  its  demur- 
rer to  the  indictment  His  contention  Is  that 
it  is  nowhere  alleged  in  the  second  count 


of  the  indictment  tbat  Pearl  Taylor  was  a 

female.  We  think  this  contention  is  without 
merit  It  has  be&n  frequently  held  that  an 
indictment  for  the  crime  of  rape  need  not 
allege  that  the  female  raped  or  assaulted 
was  of  the  human  species,  ttiat  she  was  a 
person  In  being,  tbat  she  was  a  female  child 
or  woman.  If  the  other  wqrds  show  sex.  33 
Cyc.  1439.  In  Battle  v.  State,  4  Tex.  Ai^. 
505,  SO  Am.  Rep.  169,  It  was  said:  "An  In- 
dictment charging  an  attempt  to  commit  a 
rape  upon  Theresa  Gaudaloupe,  and  refer- 
ring to  that  person  as  'her,'  is  good  without 
alleging  that  person  to  I>e  a  woman."  To  the 
same  effect  are  Warner  v.  State,  54  Ark.  600, 
17  S.  W.  6 ;  Joice  v.  State,  63  Oa.  60;  State 
V.  Hussey,  7  Iowa,  409 ;  Tillson  v.  State,  20 
Kan.  452;  State  v.  Warner,  74  Mo.  83 ;  State 
V.  Farmer,  26  N.  C.  224;  State  v.  Barrlck, 
60  W.  Va.  576,  65  S.  E.  652.  If  this  be  the 
rule  when  charging  the  crime  of  attempting 
to  commit  rape,  it  would  seem  that  the  alle- 
gations of  the  Indictment  In  this  case  are 
sufficient  to  ctiarge  the  crime  of  marder 
while  committing  and  attempting  to  commit 
rape.  Counsel  for  the  defendant  have  failed 
to  direct  our  attention  to  any  authority  sup- 
porting their  contention,  and  we  have  been 
unable  to  find  any.  We  are  therefore  of 
opinion  that  the  district  court  did  not  err  in 
refusing  to  sustain  defendant's  motion  and 
demurrer  upon  this  ground. 

It  is  also  contended  that  the  indictment 
is  bad  for  duplicity,  because  it  contains  an 
allegation  that  the  defendant  killed  Pearl 
Taylor  in  attempting  to  perpetrate,  or  in  per- 
petrating, a  rape  upon  her.  As  above  stated, 
the  prosecution  was  Instituted  under  the  pro- 
visions of  section  3  of  the  Criminal  Code, 
which  reads  as  follows:  "If  any  person  shall 
purposely,  and  of  deliberate  and  premeditat- 
ed malice,  or  In  the  perpetation  or  attempt 
to  perpetrate  any  rape,  arson,  robbery,  or 
burglary,  or  by  administering  poison,  or  caus- 
ing the  same  to  be  done,  kill  another ;  or  if 
any  person,  by  willful  and  corrupt  perjury 
or  by  subornation  of  the  same,  shjili  purpose- 
ly procure  the  conviction  and  execution  of 
any  innocent  person,  every  person  so  offend- 
ing shall  be  deemed  guilty  of  murder  In  the 
first  degree,  fmd,  upon  conviction  thereof, 
shall  suffer  death  or  shall  be  Imprisoned  In 
the  penitentiary  during  life,  In  the  discretion 
of  the  Jury."  It  will  be  observed  from  the 
language  of  the  section  above  quoted  that  the 
crime  of  murder  In  the  first  degree  Is  com- 
mitted by  the  killing  of  a  person  either  1b 
the  perpetration,  or  in  the  attempt  to  perpe- 
trate a  rape.  It  matters  not  whether  the 
homicide  be  In  the  perpetration  of  the  rape, 
or  In  the  attempt  to  perpetrate  It  Under  the 
well-recognized  rules  of  pleading  the  prose- 
cation  could  Join  the  various  ways  in  which 
the  crime  may  have  been  committed  conjunc- 
tively, as  it  did  In  the  second  count  of  the 
indictment  in  order  to  meet  the  proof,  and 
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this  proposition  Is  bo  elementary  that  it  la 
not  necessary  to  dte  authority  In  support 
of  It 

2.  Defendant  further  contends  that  the  dls- 
rrlct  court  erred  in  overruling  his  motion  for 
a  continuance.  It  appears  from  the  record 
that  the  crime  charged  In  the  information 
was  committed  on  the  28th  day  of  April, 
1906;  that  the  defendant  fled  the  country, 
and  fur  a  long  time  his  whereabouts  could 
not  be  ascertained ;  that  he  was  arrested  in 
the  state  of  California,  and  brought  to  Mln- 
den  and  confined  in  the  county  Jail  some 
time  in  the  month  of  January,  1909 ;  that  an 
informatlcm  had  theretofore  been  filed  against 
him,  and  on  the  29th  day  of  March,  1909, 
the  grand  Jury  for  the  district  court  of  Kear- 
ney county  then  in  session  returned  the  In- 
dictment upon  which  the  defendant  was 
tried;  that  on  the  next  day  defendant  filed  a 
poverty  aflldavit,  as  provided  by  section  508 
of  the  Criminal  Code,  and  J.  I*  McPheely, 
Esq.,  was  appointed  as  counsel  to  defend 
talm ;  that  McPheely  thereupon  called  to  his 
assistance  the  firm  of  Hamer  &  Hamer  of 
Kearney,  Neb.,  and  on  the  31st  day  of  March, 
1909,  the  motion  to  quash  and  the  demurrer 
to  the  Indictment  heretofore  mentioned  were 
filed  and  overruled.  Defendant  thereupon 
filed  his  motion  for  a  continuance,  allet^ng 
as  the  principal  ground  therefor  that  Dr. 
S.  J.  Jones,  a  resident  of  Mlnden,  Neb.,  and 
a  practicing  physician,  was  temporarily  at- 
tending college,  or  taking  a  post  graduate 
course  at  Vienna,  Austria ;  that  he  would  re- 
turn to  the  city  of  Mlnden  within  four 
months,  at  which  time  defendant  could  pro- 
cure his  testimony;  that  Dr.  Jones  was  a 
material  witness  for  the  defendant;  that  he 
attended  Pearl  Taylor  after  her  injuries,  and 
made  a  physical  examination  of  her  person, 
and  that  from  such  examination  he  would 
testis  that  no  rape  had  been  committed  upon 
her.  The  motion  for  a  continuance  was 
overruled,  but  the  court  in  the  exercise  of  a 
wise  discretion  issued  a  commission  to  take 
the  testimony  of  Dr.  Jones,  and  also  the  tes- 
timony of  one  Dr.  Martin,  which  was  ac- 
cordingly done,  and  the  deposition  of  both 
of  these  physicians  was  produced  by  the  de- 
fendant, and  read  In  evidence  .upon  the  trial. 
It  is  not  daimed  that  had  these  witnesses 
been  present  In  court  their  testimony  would 
have  been  other  or  dlflTerent  than  It  appeared 
In  the  depositions,  and  nothing  is  brought  to 
our  attention  to  show  that  the  defendant 
was  tnrejudlced  because  they  were  not  per- 
sonally present  in  court  when  they  gave  their 
testimony.  We  are  therefore  of  opinion  that 
the  court  properly  overruled  defendant's*  mo- 
tion for  a  contlnuanca 

8.  Defendant  complains  of  the  district  court 
for  overruling  his  motion  for  a  change  of 
venue.  An  application  for  a  change  of  venue 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  unless  there  appears  to  have 
been  an  abuse  of  discretion  which  has  re- 
sulted In  depriving  the  defendant  of  some 


substantial  right,  the  rtUing  on  that  question 
should  be  sustained.  Smith  v.  State,  4  Neb. 
286;  Lindsay  v.  State,  46  Neb.  ISl,  64  N.  ^W. 
716;  Aigabrlght  t.  States  62  Neb.  402.  87  N. 
W.  146;  Welsh  v.  State,  60  Neb.  101,  82  N. 
W.  868;  Ooldsberry  r.  State,  66  Neb.  312,  92 
N.  W.  906 ;  Jahnke  v.  State,  68  Nebi  154^  04 
N.  W.  158;  Sweet  v.  State,  76  Nebt  283,  106 
N.  W.  31. 

In  the  Instant  case  the  principal  reason  as- 
signed for  the  application  was  that  by  reason 
of  the  enormity  of  the  crime  with  which  tlie 
defendant  was  charged,  and  the  newspaper 
accounts  thereof,  the  minds  of  the  people  of 
Kearney  county  were  so  Infiamed  against 
him  that  he  could  not  obtain  an  unbiased 
Jury,  and  have  a  fair  and  impartial  trial  In 
that  county.  Defendant  supported  his  appli- 
cation by  his  own  affidavit  and  the  affidavits 
of  his  attorneys,  to  which  were  appended 
newspaper  accounts  of  the  tragedy  publlslied 
about  the  time  of  Its  occurrence.  The  appli- 
cation was  opposed  by  the  affidavits  of  a 
large  number  of  reputable  citizens  of  tbat 
county,  who  deposed  to  the  effect  that  no 
such  feeling  existed  against  the  defendant 
as  would  prevent  him  from  obtaining  a  fair 
and  Impartial  Jury  for  the  trial  of  his  cause, 
and  that  by  reason  of  lapse  of  time  whatever 
excitement  was  created  against  defendant  at 
the  time  the  offense  was  committed  had  ceas- 
ed to  exist  It  appears  that  the  crime  was 
committed  more  than  a  year  before  the  trial 
took  place ;  no  attempt  had  been  made  to  do 
violence  to  the  defendant;  no  assault  had 
been  made  upon  him ;  and  no  public  feeling 
exhibited  against  him  by  any  one  other  than 
the  father  of  his  victim.  An  examination  of 
the  record  satisfies  us  that  the  district  court 
did  not  abuse  his  discretion  In  overruling  the 
motion  for  a  change  of  vmna 

4.  It  is  strenuously  urged  by  defendant's 
cotmsel  that  the  trial  court  erred  in  overrul- 
ing their  challenges  for  cause  to  several  of 
the  Jurors,  and  many  pages  of  the  defend- 
ant's brief  are  devoted  to  excerpts  from  the 
voir  dire  examination  of  the  Jury.  Our  at- 
tention Is  challenged  to  the  examination  of 
O.  BJ.  Wilson,  who  was  called  into  the  Jury 
box,  and  on  cross-examination  by  defendant's 
counsel  stated  that  he  had  read  newspaper 
accounts  of  the  transaction  from  whidi  he 
had  formed  some  little  opinion  In  rdatlon 
to  the  guilt  or  Innocence  of  the  defendant 
but  that  it  would  not  require  any  evidence 
to  remove  that  opinion.  He  was  thereafter 
interrogated  by  the  court  as  follows:  "Q. 
Notwithstanding  what  you  have  heard  or 
read,  Mr.  Wilson,  can  you  say  now  that  if 
selected  as  a  Juror  you  can'  render  a  fkir  and 
impartial  verdict  between  the  state  of  Ne- 
braska and  the  defendant  Bert  Taylor,  dis- 
regarding what  yon  have  heard  and  read? 
A.  Tes,  sir.  Q.  And  If  selected  as  a  Juror, 
would  you  do  that?  .A.  Tes.  sir.  Q.  And 
you  are  confident  that  you  could  do  that 
now?  A.  Yes,  sir."  Thereupon  defendant's 
challenge  was  overruled. 
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The  ezomlnatloii  of  Tenlreman  Hardoi 
Tensen,  to  whom  defendant  objected,  disclos- 
es the  same  state  of  facts  as  testified  to  by 
Wilson,  bat  In  addition  thereto  eonnsel  for 
the  defendant  questioned  him  as  follows:  "Q. 
Now,  If  selected  as  a  Jnror,  and  remembering 
what  you  hare  read  and  heard,  it  would 
require  some  testimony  to  remove  the  im- 
pression yon  have  in  your  mind?  A.  No,  sir ; 
not  if  I  was  retained  as  a  Jurtn:.  Q.  But 
you  say  If  retained  as  a  Juror,'  what  do  you 
mean  by  that?  A.  I  mean,  if  I  was  retained 
as  a  juror  I  am  to  drop  what  I  hare  heard 
and  decide  the  case  according  to  the  evidence 
In  the  court  here.  *  *  *  Q.  You  have  an 
ojdnlon  In  your  mind  now,  is  not  it  true, 
Mr.  Yensen,  that  Pearl  Taylor  was  murder- 
ed, and  that  Bert  Taylor  mnrd«ed  her^-yon 
have  that  in  your  mind?  A.  I  heard  that, 
yes.  Q.  And  you  believe  that  now?  A.  As 
ttu  as  the  newspaper  reports  and  rumor 
goes,  I  believe  it.  Q.  And  that  opinion  Is 
such  that  would  require  evidence  to  remove 
It  from  your  mind ;  that  Is,  that  Pearl  Tay- 
lor has  been  murdered,  and  that  Bert  Tay- 
lor was  guilty  of  the  crime?  A.  Not  if  I  was 
retained  as  a  Juror,  It  would  not"  The 
Juror  further  testified  that  he  could  render 
a  fair  and  impartial  verdict  on  the  evidence 
and  the  law  of  the  case,  and  he  was  sure  of 
that  It  appears  that  the  above-named  pei^ 
sons  were  peremptorily  challenged  by  the 
defendant 

Complaint  is  also  made  of  the  retention  of 
Cris  Anderson,  who  served  on  the  Jury  and 
acted  as  its  foreman.  It  appears  that  An- 
derson had  lived  in  Kearney  county  10  years :' 
8  years  at  the  time  in  Grant  township  and 
the  remaining  2  years  about  12  miles  from 
Mlnden,  the  county  seat ;  that  he  had  heard 
some  talk  in  his  ne^hborhood  about  the 
tragedy,  and  had  read  newspaper  reports 
ot  it  at  or  about  the  time  it  occurred;  that 
he  was  not  acquainted  with  any  of  the  par^ 
ties  to  it  or  with  any  of  the  witnesses,  and 
knew  nothing  about  the  factb  of  the  case. 
When  asked  if  he  had  any  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  he  said: 
"Sometimes  I  have  and  other  times  I  have 
doubts."  He  also  stated  that  he  could  ren- 
der a  fair  and  impartial  verdict  according 
to  the  evidence.  He  was  then  examined  by 
counsel  for  defendant  and  testified  In  part  as 
follows:  "Q.  From  what  yon  have  heard  and 
read  yon  formed  an  opinion  as  to  whether 
a  crime  had  been  committed,  didn't  you? 
A.  No,  I  have  not  done  that-^that  a  crime 
bad  been  committed.  Q.  You  are  Informed 
as  to  that?  A.  Yes.  Q.  And  you  have  that 
opinion  now,  have  yon  not?  A.  Yes,  sir. 
•  •  •  Q.  Yon  believe  that  now?  A. 
Things  have  turned  up  since  that  I  have 
my  doubts.  Q.  You  would  require  evidence 
to  remove  the  impression  that  you  have?  A. 
Yes,  sir."  Thereuiion,  as  provided  by  the 
statute,  the  Juror  was  examined  by  the  court 
*'Q.  Now,  Mr.  Anderson,  notwithstanding  the 
opinion  that  yon  fbrmed  from  what  yon 


heard  and  read  that  a  crime  had  been  com- 
mitted, and  notwithstanding  the  impression 
that  may  have  been  made  at  various  times 
on  your  mind  as  to  the  guilt  or  innocence  cf 
the  defendant  do  you  say  now  that  you 
could  enter  upon  the  trial  of  this  qise  and 
render  a  fair  and  impartial  verdict  between 
the  state  of  Nebraska  and  the  defendant, 
Bert  Taylor,  without  regard  to  what  you 
have  heard  or  read?    A.  Yes." 

It  appears  from  the  record  that  practical- 
ly the  same  state  of  facts  existed  as  to  all 
of  the  other  veniremen  and  jurors  objected 
to  by  defendant  In  his  brief.  That  they 
were  qualified  Jurors,  and  were  properly  re- 
tained by  the  court  is  beyond  question  un- 
less we  disregard  that  part  of  section  468  of 
the  Criminal  Code,  which  reads  as  follows: 
"Provided,  that  if  a  Juror  shall  state  that 
he  has  formed,  or  expressed,  an  opinion  as 
to  the  guilt  or  innocence  of  the  accused,  the 
court  shall  thereupon  proceed  to  examine, 
on  oath,  such  Juror  as  to  the  ground  of  such 
opinion ;  and  if  It  shall  appear  to  have  been 
founded  upon  reading  newspaper  statements, 
communications,  comments,  or  reports,  or  up- 
on rumor,  or  hearsay,  and  not  upon  conver- 
sations with  witnesses  of  the  transaction, 
or  reading  reports  of  their  testimony,  or 
hearing  them  testify,  •  •  •  the  court  if 
satisfied  that  said  Juror  is  Impartial,  and 
wUl  render  such  verdict  may,  in  its  discre- 
tion, admit  such  juror  as  competent  to  serv^ 
in  such  case."  This  provision  has  been  up- 
held and  given  its  proper  force  and  efTect 
in  Palmer  v.  People,  4  Neb.  75;  Carroll  v. 
State,  5  Neb.  31;  Smith  v.  State,  5  Neb. 
182 ;  Basye  v.  State,  45  Neb.  277,  63  N.  W. 
811;  BoUn  v.  State,  51  Neb.  589,  71  N.  W. 
444;  Russell  v.  State,  62  Neb.  612,  87  N.  W. 
344;  Jahnke  v.  State,  supra.  In  Ward  v. 
State,  68  Neb.  719,  79  N.  W.  725,  it  was  said: 
"A  challenge  of  a  juror  for  cause  raises  a 
question  which  is  to  be  decided  by  the  trial 
judge  from  a  consideration  of  all  the  facts 
developed  during  his  examination,  and  any 
circumstances  which  tend  to  enlighten  up- 
on the  matter ;  and  of  these  are  the  appear- 
ance and  actions  of  the  juror  while  under- 
going the  examination.  *  *  *  An  opin- 
ion or  impression  of  a  Juror  formed  from 
reading  newE^aper  reports  and  hearing  gen- 
eral rumors,  of  none  of  which  he  has  a  set- 
tled belief,  but  expresses  rather  disbelief  or 
disregard,  is  hypothetical,  and  does  not  dis- 
qualify him  if  he  also  states  that  he  can  ren- 
der a  fair  and  impartial  verdict  based  solely 
upon  the  evidence  and  wholly  without  the  in- 
terference of  such  opinion  or  impression; 
the  decision  of  a  challenge  of  a  Jnror  for 
cause  will  he  sustained  en  review  if  not 
clearly  wrong."  After  reading  the  eridmce 
we  have  no  doubt  of  the  fkict  that  each  of 
the  Jurors  objected  to  by  the  defendant  qaal- 
ifled  himself  within  the  language  of  the  stat- 
ute and  the  rule  announced  by  the  feregolng 
decisions.  It  was  evidently  the  purpose  and 
intention  of  the  Legislature  in  adopting  the 
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statutory  proTlBio&  above  quoted  to  raise  tbe 
standard  of  Juries  In  this  state.  We  are  of 
opinion  that  Ignorance  and  Indifference  to 
what  transpires  in  the  community  where  a 
Juror  resides,  and  lack  of  reeding,  of  knowl- 
edge and  of  general  information  are  not  cal- 
culated to  best  qualify  him  to  serre  his  state 
in  the  capacity  of  a  trial  Juror.  The  mere 
fact  that  a  person  takes  Interest  «iough  to 
read  newspapers  and  Inform  himself  upon 
the  current  events  of  the  day,  should  not 
disqualify  him  from  acting  in  that  capacity 
if  he  can  truthfully  say  that  notwithstand- 
ing what  he  has  heard  by  way  of  common 
rumor  and  read  in  the  way  of  newspaper  ac- 
counts he  could  render  a  fair  and  impartial 
▼erdict  upon  the  law  and  eridenoe  In  the 
case. 

Complaint  is  also  made  because  flie  trial 
court  allowed  the  state  to  ask  certain  of  the 
Jurors  whether  they  had  conscientious  scru- 
ples against  capital  punishment  One  of  the 
statutory  grounds  of  challenge  for  cause,  on 
the  trial  of  an  Indictment  for  an  offense,  the 
punishment  whereof  Is  capital,  is  that  the 
Juror's  opinions  are  such  as  to  preclude  him 
from  finding  the  accused  guilty  of  an  offense 
punishable  with  death.  Or.  Code,  f  468. 
This  provision  of  the  statute  has  been  up- 
held In  St  Louis  V.  State,  8  Neb.  412,  1  N. 
W.  371 ;  Bradshaw  v.  State,  17  Neb.  150,  22 
N.  W.  861;  Johnson  v.  State,  34  Neb.  267, 
51  N.  W.  835;  Rhea  v.  State,  6S  Neb.  461, 
88  N.  W.  789.  It  thus  appears  that  this 
question  is  so  well  settled  that  a  further 
discussion  of  It  is  unnecessary,  and  it  must 
be  resolved  against  the  defendant's  conten- 
tion. We  are  therefore  of  opinion  that  there 
was  no  error  committed  by  the  district  court 
In  the  Impaneling  of  the  Jury  in  this  case. 

S.  Defendant  assigns  error  in  giving  and 
refusing  instructions  and  contends :  (1)  That 
the  court  erred  In  giving  instructions  num- 
l>ered  36  and  37.  Those  Instructions  treat  of 
the  nature  and  effect  of  circumstantial  evi- 
dence. Neither  their  form  nor  the  substance 
is  assailed,  but  It  is  contended  that  there  was 
no  circumstantial  evidence  In  this  case,  and 
therefore  It  was  reversible  error  to  give 
them.  In  this  we  think  the  attorneys  for 
the  defendant  are  mistaken.  It  must  be  re- 
membered that  the  defendant  was  convicted 
of  murder  while  perpetrating,  and  attempt- 
ing to  perpetrate,  a  rape.  No  one  saw  the 
transaction,  and  no  one  was  present  when 
the  crime  was  committed,  but  the  defendant 
and  bis  victim.  The  defendant  did  not  tes- 
tify, and  his  victim  was  so  badly  tajured 
that  she  never  regained  consciousness,  and 
was  never  able  to  speak  of  the  matter.  So  it 
was  necessary  for  the  state  to  resort  to  lite 
facts,  circumstances,  and  conditions  snr- 
roondlng  the  transaction  as  shown  by  the 
testimony  of  the  sister  ot  the  deceased,  to- 
gether with  the  condition  in  which  he  left 
hia  victim,  hla  snbseqnfflit  flight  and  conduct 
as  circnmstances  tending  to  prove  the  manner 
In  which  the  crime  was  committed,  and  In 


support  of  the  allegations  of  the  second  count 
of  tbe  indictment  It  was  therefore  entirely 
proper  for  the  court  to  instruct  the  Jury  on 
the  question  of  circumstantial  evidence.  (2) 
Error  is  also  assigned  for  tbe  giving  of  In- 
structions numbered  46  and  47.  Those  In- 
structions treat  of  the  question  of  insane 
delusions,  and  it  is  now  contended  that  there 
was  no  evidence  before  the  Jury  upon  that 
question,  and  therefore  a  new  trial  should 
be  awarded.  An  examination  of  the  record 
discloses  that  counsel  for  the  defendant  did 
not  contend  that  he  had  not  committed  the 
acts  complained  of;  but  attempted  to  defend 
on  two  grounds:  One  of  which  was  that 
he  was  insane^  and  therefore  not  responsible 
for  his  acts ;  and  the  other,  that  at  the  time 
the  transaction  took  place  he  was  Intoxicated 
to  such  an  extent  as  to  render  him  wholly 
irresponsible  for  his  acts.  Having  attempted 
to  establish  the  defense  of  Insanity  it  was 
proper  for  the  court  If  there  was  evldoice 
enough  to  Justify  it  to  Instruct  the  Jury  up- 
on that  question,  which  of  course  would  In- 
clude the  matter  of  Insane  delusions.  Again, 
there  is  evidence  In  the  record  that  tbe  de- 
fendant had  stated  to  the  deceased,  and  her 
Bister  Ida,  that  their  father  had  in  some 
manner  injured  him;  and  he  complained  to 
his  victim  shortly  before  the  tragedy  that 
her  deceased  sister,  who  was  his  wife,  had 
been  guilty  of  Infidelity  towards  him,  and 
that  he  would  get  even  with  them.  There 
was  no  evidence  introduced  from  which  it 
could  be  Inferred  that  he  had  any  Just  cause 
to  believe  either  of  the  above  stetemoits, 
and  It  was  not  improper  for  the  court  to 
treat  them  as  the  result  of  delusions,  and  in- 
struct the  Jury  upon  tliat  question.  While 
we  do  not  approve  of  instruction  47,  it  re- 
sponds to  a  matter  of  defense  interposed  by 
the  accused,  and  the  defendant  was  not  prej- 
udiced thereby.  (3)  Complaint  is  also  made 
of  the  instructions  given  upon  the  question  of 
intoxication.  We  have  examined  those  in- 
BtructionB,  and  find  that  they  &re  in  form  and 
substance  the  same  as  are  usually  given  in 
such  cases,  and  have  many  times  been  ap- 
proved by  this  court  In  considering  this 
question  It  is  proper  for  us  to  say  that  the 
record  contains  no  comi)etent  evidence  of 
intoxication,  and  the  court  coold  have  re- 
fused to  Instruct  upon  this  question  at  all. 
In  fact  the  instmctions  complained  of  were 
given  solely  liecanse  of  the  contentions  made 
by  the  defendant  and  submitted  to  the  Jury 
his  attempted  defenses  of  insanity  and  Intoxi- 
cation. Therefore,  if  the  instmctions  were 
erroneous  In  any  particular,  it  was  error 
without  prejudice. 

Many  other  criticisms  are  made  of  the  In- 
structions. For  example,  counsel  tor  the  de- 
fendant quote  the  following:  "It  must  ap- 
pear from  the  evidence,  beyond  a  reasonable 
doubt  that  the  defoidant  and  not  somebody 
else,  committed  tlie  atteaae  charged  in  elUier 
count  of  the  iniUctmait"  This  statunoat  is 
severely   criticised,  and  lit  is   stated   that 
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there  was  no  Intimation  that  any  otber  per- 
son committed  the  act  In  question.  Thla 
statement  la  Incorrect,  for  we  find  In  tbe 
record  a  letter  written  by  ttie  defmdant  to 
the  sheriff  of  Kearney  connty,  while  accused 
was  a  fogitiye  from  Justice,  and  which  was 
introduced  as  a  part  of  hla  defense,  in  which 
he  charged  that  a  certain  person  otber  than 
himself  (describing  him)  was  guilty  of  the 
crime,  and  that  he  was  pursuing  snch  person 
with  a  view  of  bringing  him  to  Justice.  The 
foregoing  example  Is  given  solely  for  the  pur- 
pose of  illustrating  the  fact  that  many  of  the 
defendant's  criticisms  are  without  any  sub- 
stantial merit. 

6.  Defendant  further  alleges  misconduct  of 
the  Jury,  and  the  balUff  in  charge  of  the 
Jury,  after  the  cause  was  submitted.  It  is 
asserted  that  the  baUlff  took  the  Jury  to  a 
picture  gdllery,  owned  by  his  wife,  and  bad 
their  [diotographs  taken,  and  this,  it  is  stren- 
uously contended,  entitles  the  defendant  to 
a  new  trial.  While  we  do  not  approve  of 
this  transaction,  we  find  that  it  is  nowhere 
shown  that  the  Jury  were  guilty  of  any  Im- 
proper conduct ;  that  they  communicated  with 
any  one,  or  that  any  one  was  permitted  to 
communicate  with  them  on  that  occasion, 
and  there  la  nothing  In  the  record  to  Indi- 
cate that  anything  occurred  at  that  time 
which  could  in  any  manner  prejudice  the  de- 
fendant's rights.  Complaint  is  also  made  be- 
cause the  Jury  were  taken  in  a  body  to  the 
Methodist  church  on  the  Sabbath  day  for  the 
purpose  of  Sunday  worship;  and  in  support 
of  this  assignment  counsel  direct  our  atten- 
tion to  the  case  of  Shaw  ▼.  State,  83  Oa.  92, 
9  S.  B.  768.  That  was  a  case  where,  during 
the  progress  of  the  trial,  the  bailiff  in  charge 
of  the  Jury  took  them  to  a  prayer  meeting, 
which  was  being  conducted  by  the  public 
progecutor.  The  court  said :  "When  they  ar- 
rived there,  they  were  shown  to  their  seats 
by  the  prosecutor,  who  provided  for  them 
a  place  apart  from  the  remainder  of  the 
congregation,  and  who  led  the  services  and 
who  addressed  the  congregation.  Prayers 
were  offered  for  the  court  and  its  officers. 
How  long  they  remained  there  does  not  ap- 
pear. For  aught  that  appears  in  the  record 
the  house  may  have  been  crowded.  One  of 
the  grounds  of  the  motion  alleges  that  there 
was  'shouting"  at  tbe  meeting.  What  in- 
fluence this  shouting  and  religious  excitement 
may  have  had  upon  tbe  minds  of  the  Jury 
does  not  appear.  It  does  not  appear  that 
Mr.  Hooten,  the  prosecutor,  was  not  among 
those  who  shouted.  The  Jury  seeing  this  go- 
ing on,  and  seeing  this  prosecutor  filled  with 
rellgrlous  zeal  and  fervor  may  have  reasoned 
In  their  minds,  and  doubtless  did,  that  this 
man,  who  was  the  active  prosecutor  of  the 
defendant,  who  assisted  in  the  selection  of 
themselves  as  Jurors  in  the  case,  and  who  tes- 
tified before  them  as  a  witness,  by  his  con- 
duct and  declarations  at  the  prayer  meeting 
showed  that  he  was  a  good  and  upright  man, 
and  that  such  a  man  would  not  prosecute  the 


defendant  unless  he  believed  him  to  be  guil- 
ty. Some  of  them  were  perhaps  members  of 
Ids  congregation,  and  looked  up  to  him  as 
their  pastor  and  spiritual  guide."  It  was 
held  that  under  snch  circumstances  a  new 
trial  should  have  been  granted.  In  the  case 
at  bar,  however.  It  is  not  claimed  that  the 
sermon  delivered  by  the  pastor  on  that  occa- 
sion contained  any  reference  whatever  to  the 
defendant,  the  crime  with  which  he  was 
charged,  or  to  the  trial  which  was  then  in 
progress,  or  that  anything  occurred  which 
might  prejudice  the  defendant  or  influence 
the  Jury  in  tbe  slightest  degree  in  arriving 
at  their  verdict.  We  are  therefore  of  opinion 
that  the  case  cited  is  so  clearly  distinguish- 
able from  tbe  facts  in  the  case  at  bar  as  to 
present  no  foundation  for  the  defendanfa 
criticism,  and  we  are  not  willing  to  hold  that 
the  mere  tact  that  during  the  progress  of 
the  trial,  even  in  a  capital  case,  the  Jury,  ac- 
companied by  the  bailiff,  and  properly  guard- 
ed from  outside  influences,  attended  divine 
worship  on  the  Sabbath  day,  affords  cause 
for  setting  aside  their  verdict 

7.  It  is  contended  as  a  seventh  ground  for 
a  new  trial  that  counsel  for  the  state  was 
guilty  of  misconduct  in  his  closing  argument 
to  the  Jury.  Without  quoting  the  language 
complained  of,  It  appears  that  the  assistant 
prosecutor  In  the  closing  argument,  charged 
counsel  for  the  defendant  with  trifling  with 
the  Jury  and  the  court,  by  presenting  the  de- 
fenses of  insanity  and  drunkenness,  whm 
they  knew  or  ou(^t  to  have  known  that  there 
was  no  merit  in  them.  The  language  was 
called  to  the  attention  of  the  trial  court  and 
objected  to,  and  the  objection  was  overruled. 
While  counsel  may  be  guilty  of  such  miscon- 
duct In  argument  to  the  Jury  as  warrants 
the  granting  of  a  new  trial,  still,  in  tbe  case 
at  bar,  we  are  of  opinion  that  the  argument 
was,  as  held  by  the  court,  within  the  limits 
of  fair  and  reasonable  discussion;  and  we 
are  of  opinion  that  tbe  evidence  by  which  it 
was  sought  to  establish  those  defenses  was  so 
slight  and  trifling  as  to  merit  the  criticism 
indulged  in  by  counsel  for  the  prosecution. 

8.  It  is  further  contended  that  the  court 
erred  in  adjourning  the  trial  from  Saturday 
night.  May  29th,  to  Tuesday  morning,  June 
1st.  It  appears  that  May  SOth  was  what  Is 
commonly  called  "Decoration  Day,"  and  in- 
stead of  holding  court  on  that  day  it  was 
treated  as  a  legal  holiday,  and  the  trial  was 
adjourned  until  Tuesday,  the  day  following. 
It  is  not  suggested  in  the  argument  that  this 
could  work  any  prejudice  to  the  defendant's 
substantial  rights,  and  this  criticism  of  the 
court  as  to  the  manner  of  conducting  the  tri- 
al la  so  unwarranted  that  we  would  be  Justi- 
fied in  ignoring  it  altogether.  It  certainly 
affords  no  ground  for  a  new  trial. 

Finally,  it  is  contended  that  the  verdict  Is 
contrary  to  the  evidence.  In  discussing  this 
assignment  of  error  tbe  testimony  of  the  wit- 
nesses wUI  not  be  quoted.  As  above  stated, 
it  is  not  seriously  contended  that  the  defend- 
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ant  did  not  commit  the  acta  complained  of. 
Counsel  In  tlielr  brief,  at  page  14,  say:  "As 
before  stated,  and  aa  will  be  more  particular- 
ly argued,  we  tblnk,  as  appears  by  the  evi- 
dence, and  that  the  Jury  were  Justified  In  so 
finding,  that  a  horrible  act  had  been  commit- 
ted; that  la  to  say — and  we  mean  exactly 
what  we  say— that  the  Jury  were  Justified  In 
finding  that  the  plaintiff  In  error  strangled 
and  choked  the  said  Pearl  Taylor,  and  of 
such  Injuries  she  lingered  and  died."  It  was 
stated  by  counsel  that  the  defendant  denied 
that  he  committed  a  rape  upon  Pearl  Taylor. 
Upon  this  point  a  careful  examination  of  the 
evidence  satisfies  us  that  the  Jury  were  fully 
Justified  in  determining  that  question  against 
him.  So  the  only  questions  left  for  the  deter- 
mination of  the  Jury  were,  whether  or  not 
there  was  sufficient  evidence  before  them  to 
sustain  the  defense  of  insanity  or  intoxica- 
tion. Upon  these  questions  we  hare  care- 
fully read  the  evidence.  It  appears  that  Dr. 
Andrews,  of  Hastings,  who  it  may  be  con- 
ceded is  a  man  eminent  In  his  profession,  ex- 
amined the  defendant,  for  the  first  and  only 
time,  during  the  progress  of  the  trial,  which 
was  more  than  a  year  after  the  crime  was 
committed.  He  testified  that  at  the  time  he 
examined  him  he  found  him  in  a  nervous 
condition,  with  an  accelerated  pulse;  that 
his  temperature  was  above  the  normal ;  that 
be  had  exaggerated  reflexes,  which  to  him 
indicated  that  the  mind  and  brain  were  not 
In  their  normal  condition,  and  that  he  found 
evidences  of  insanity.  To  quote  his  own 
words,  he  said:  "I  find  that  with  the  short 
examination  which  was  made,  but  upon 
which  no  man  could  make  a  positive  diag- 
nosis, that  there  are  signs  of  Insanity."  The 
doctor,  however,  refused  to  testify  that  the 
defendant  was  Insane  even  at  the  time  he 
examined  him,  much  less  would  he  testify 
as  to  the  condition  of  his  mind  when  the 
crime  was  committed. 

.  The  testimony  of  Dr.  Shields,  who  was  the 
other  witness  produced  by  the  counsel  for 
the  defendant  on  the  question  of  insanity, 
disclosed  that  he  examined  the  defendant  for 
the  first  time  during  the  progress  of  the  tri- 
al; that  he  found  the  defendant's  tongue 
coated  and  tremulous;  that  he  had  exag- 
gerated reflexes,  especially  of  the  knee;  that 
there  was  an  Increased  pulse;  that  he  had 
en  idea  that  he  was  being  unjustly  persecut- 
ed, which  is  a  symptom  of  insanity;  that  he 
observed  from  his  actions  a  tendency  to  de- 
pressive melancholia,  which  is  one  of  the 
symptoms  of  Insanity  and  is  one  of  Its  forms. 
It  appears,  however,  upon  his  cross-exam- 
ination, that  be  was  only  with  the  defendant 
the  first  time  for  about  10  minutes ;  that  he 
examined  him  again  shortly  afterwards,  and 
was  with  him  about  15  or  20  minutes ;  that 
all  of  the  symptoms  be  saw  might  have  been 
the  result  of  other  causes  than  that  of  in- 
sanity; that  his  increased  pulse  might  have 
been  caused  by  the  trial,  which  was  progress- 
ing, and  that  all  of  the  symptoms  which  he 


described  could  exist  without  Insanity.  He 
was  finally  asked:  "Q.  Can  yon  say  to  the 
Jury  whether  on  the  28th  day  of  April,  1908, 
this  man  was  in  such  a  mental  condition 
that  he  didn't  know  the  difference  between 
right  and  wrong  with  respect  to  the  murder 
of  a  human  being?"  To  this  question  he  an- 
swered, "I  couldn't  say  so."  This  is  all  the 
evidence  Introduced  by  the  defendant  even 
tending  to  establish  the  defense  ot  Insanity. 

Upon  the  question  of  his  intoxication,  sev- 
eral witnesses  were  examined  both  for  the 
prosecution  and  the  defense.  It  appears  be- 
yond question  that  before  the  transaction 
complained  of  the  defendant  drank  two,  or 
perhaps  three,  glasses  of  beer,  during  a  time 
extending  from  about  7  o'clock  in  the  even- 
ing up  to  near  midnight ;  that  he  played  pool 
with  some  companions  at  a  pool  hall  In  the 
city  of  Mtnden;  that  he  told  them  he  was 
going  to  leave  the  following  morning,  and 
called  them  up  to  drink  with  him  on  one  oc- 
casion, stating  that  it  was  probably  the  last 
time  that  they  would  have  a  chance  to  drink 
at  his  expense.  All  of  these  persons,  except 
one,  testified  that  they  observed  nothing  in 
his  conduct,  his  walk,  his  appearance  or  his 
conversation,  which  would  indicate  that  he 
was  under  the  infiuence  of  Intoxicating  liq- 
uor. One  of  the  defendant's  companions,  a 
person  of  the  name  of  Peterson,  testified  that 
he  played  x)ool  with  the  defendant  on  the 
evening  in  question  until  about  9  o'clock; 
that  he  saw  the  defendant  after  the  pool  hall 
closed,  which  was  about  11  o'clock  that 
night;  that  be  thought  be  was  a  litUe  bit 
under  the  Infiuence  of  liquor.  It  is  not 
claimed  that  Peterson  saw  the  defendant 
drink  any  intoxicating  liquors,  and  It  appears 
that  his  belief  was  founded  on  the  fact  that 
he  had  been  able  to  beat  the  defendant  while 
playing  pool,  and  that  he  had  theretofore 
thought  the  defendant  was  a  better  player 
than  he  was.  His  testimony  was:  "Q.  Yon 
thought,  yon  say,  that  he  was  somewhat  un- 
der the  influence  of  liquor?  A.  Tes,  sir,  I 
kind  of  thought  be  was.  Q.  To  what  extent 
would  you  say?  A.  I  didn't  hardly  know;  I 
thought  he  had  been  drinking  a  little.  Q. 
How  did  it  manifest  itself  to  you?  A.  I 
thought  I  could  tell  from  his  appearance — 
his  coimtenance  and  eyes.  Q.  And  his  face? 
A.  Yes,  sir.  Q.  Oould  you  tell  it  in  any  oth- 
er way?  A.  I  didn't  notice  it"  This  being 
all  of  the  evidence  tending  to  show  that  the 
defendant  was  Intoxicated,  and  all  the  oth- 
er persons  who  saw  him  and  conversed  with 
him  on  that  evening,  up  to  within  an  hour  of 
the  commission  of  the  crime  having  testifled 
positively  that  he  exhibited  no  signs  of  in- 
toxication whatever,  It  seems  clear  that  the 
Jury  were  Justified  in  finding  against  him  on 
that  question. 

Before  concluding  this  opinion  we  deebe 
to  say  that  In  consultation  it  was  sng^rested 
that  the  record  falls  to  show  that  the  district 
court.  In  pronouncing  the  sentence  In  this 
case,  informed  the  defendant  that  a  verdict  of 
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guilty  bad  been  found  against  talm,  and  for 
tbat  reason  the  Judgment  rendered  upon  the 
verdict  should  be  set  aalde  and  the  court  ask- 
ed to  comply  with  tbat  statutory  requirement 
and  thereafter  resentence  the  defendant.  It 
appears,  however,  that  defendant  failed  to 
mention  that  matter  either  In  his  original  mo- 
tion for  a  new  trial,  or  in  his  motion  as 
amended  after  sentence  was  pronounced 
against  him,  and  we  therefore  conclude  that 
the  court  did,  as  a  matter  of  fact,  strictly 
comply  with  all  the  requirements  of  the 
statute,  or  tbat  the  defendant  and  his  coun- 
sel elected  to  waive  the  omission,  If  It  actu- 
ally occurred. 

In  Bond  v.  State,  23  Ohio  St  849.  the  Su- 
preme C!ourt  of  Ohio  said:  "Where  the  rec- 
ord does  not  show  tbat  the  court,  before 
passing  sentence  upon  the  defendant.  Inform- 
ed him  of  the  ifact  that  a  verdict  of  guilty 
had  been  found  against  him,  as  required  by 
the  Criminal  Code  (66  Ohio  Laws,  p.  S13,  I 
169),  in  the  absence  of  a  bill  of  exceptions 
showing  the  contrary,  the  fact  that  such  In- 
formation was  so  given  will  be  presumed." 
Our  Criminal  Code  on  this  point  is  a  copy 
of  the  Ohio  statute,  and  the  decision  of  the 
court  of  last  resort  in  tbat  state  in  dispos- 
ing of  this  question  may  safely  be  followed 
by  08.  We  have  not  overlooked  the  cases  of 
McOormlck  v.  State,  66  Neb.  337,  92  N.  W. 
606;  Bvers  v.  State,  84  Neb.  708,  121  N.  W. 
1005,  and  It  is  not  our  Intention  to  criticise 
or  overrule  them,  but  we  have  concluded, 
because  of  the  purely  technical  nature  of  this 
provision,  to  require  the  defendant  to  raise 
that  question  by  motion  for  a  new  trial  or 
otherwise,  and  thus  enable  the  district  court 
to  correct  such  omission.  If  it  really  exists, 
and  literally  comply  with  this  formal  and 
perfunctory  requirement  of  the  statute.  If 
that  is  not  done  it  should  be  presumed  tbat 
this  formal  provision  of  the  statute  has  been 
observed. 

A  careful  examination  of  the  entire  record 
leads  us  to  the  conclusion  that  the  Jury  could 
not  have  acquitted  the  defendant  on  any 
theory  of  the  case,  and  that  the  only  de- 
batable qnestlon  for  them  to  consider  was 
whether  defendant's  punishment  should  be 
death  or  imprisonment  for  life. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  district  court  is  affirm- 
ed, and  Friday,  the  28th  day  of  October,  A. 
D.  1910,  is  hereby  fixed  for  the  carrying  into 
execution  the  Judgment  of  the  district  court 

REESBl^  0>  J.  (dissenting).  Instructions 
numbered  40  and  47  are  taken  from  Good  & 
Corcoran,  Nebraska  Instructions  to  Juries, 
pages  249  and  250.    They  are  here  copied: 

No.  46:  "Tou  are  instructed  that  It  Is  not 
every  delusion  that  can  be  considered  as  an 
Insane  delusion  and  whldi  would  exempt  a 
person  from  punishment ;  that  if  a  person  la- 
bors under  a  delusion  regarding  some  particu- 
lar subject  or  person  only  and  is  not  in  other 
respects  insane  he  is  considered  in  law  in  the 


same  situation  as  to  responsibility  as  if  the 
facts  with  respect  to  which  the  delusion  ex- 
ists were  real.  If  under  tbe  influence  of  his 
delusion  a  pmson  supposes  another  man  to  be 
in  the  act  of  taking  his  life  and  kills  the  man 
as  he  supposes  in  self-defense,  he  would  be 
exempt  from  jmnlsbment;  but  if  his  delu- 
sion was  that  deceased  had  done  a  serious 
injury  to  bis  property  or  business  and  he 
kill  him  in  revenge  for  such  supposed  in- 
Jury,  having  at  the  time  a  degree  of  reason 
sufficient  to  control  his  actions  and  Judgment 
and  being  able  to  dlstiagulsb  between  right 
and  wrong  with  respect  to  the  act  charged, 
he  would  yet  be  liable  to  punishment  not' 
withstanding  such  delusion  might  exist  be- 
cause If  real,  it  would  not  Justify  tbe  taking 
of  human  life." 

No.  47:  "Something  has  been  said  in  these 
Instructions  about  insane  delusions.  It  is 
not  every  delusion  that  can  be  considered 
as  an  insane  delusion.  The  delusion  must 
be  oif  such  a  character  that  if  things  were 
as  the  delusion  imagined  them  to  be,  they 
would  Justify  the  act  springing  from  the 
delusion.  To  illustrate:  If  a  person  be 
under  the  insane  delnsion  that  he  is  the 
Almighty  himself,  or  Is  directly  commission- 
ed or  commanded  by  tbe  Almighty  himself, 
to  shoot  a  particular  person  that  the  Al- 
mighty has  decided  must  be  shot  and  he 
is  moved  by  sudi  delusion  alone  to  the  shoot- 
ing, that  would  be  an  Insane  delusion,  be- 
cause if  true  would  Justify  the  shooting. 
But  If  a  person  be  under  the  delusion  that 
some  man  has  done  him  a  mean  trick  and 
that  he  ought  to  be  shot  for  it,  and  the  delu- 
sion moves  the  person  to  shoot  tbe  man,  tbat 
Is  no  excuse  on  the  ground  of  insane  delusion, 
becanse  if  the  fact  had  really  been  tbat  the 
man  had  done  the  person  a  mean  trick  Just 
Imagined,  It  would  not  Justify  the  shooting. 
An  Insane  delusion  is  like  a  waking  dream. 
Tbe  subject  can  neither  be  reasoned  Into  it 
nor  out  of  it  It  may  throw  some  light  on 
the  application  of  the  subject  to  this  case 
to  consider  whether  a  conviction  in  this  case 
would  have  a  tendency  to  prevent  a  repeti- 
tion of  such  acts." 

The  former  was  given  in  Walker  v.  State, 
46  Neb.  27.  64  N.  W.  357;  the  latter  Is  from 
Thurman  v.  State,  82  Neb.  224,  49  N.  W. 
338.  I  copy  both  for  tbe  reason,  in  part,  that 
in  my  opinion,  the  courts  should  refrain 
from  copying  instructions  blindly  from  the 
books  on  Instructions  without  reference  to 
repetitions.  The  whole  of  the  two  instruc- 
tions applicable  to  this  case  could  have  been 
condensed  into  one  intelligible  instruction 
and  thus  made  to  apply  to  the  facts  of  the 
case  as  reflected  by  the  evidence.  My  par- 
ticular criticism  is  as  to  the  closing  portion 
of  No.  47:  "An  insane  delusion  is  like  a  wak- 
ing dream."  Indulging  In  the  presumption 
of  the  high  intelligence  of  Jurors  with  which 
they  should  be  credited,  we  conclude  they 
fully  understood  the  purport  of  this  Ian- 
guase^  yet  it  la  difficult  for  the  writer  to 
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comprehend  Its  meaning.  However,  we  can- 
not Bay  plaintiff  In  error  was  prejudiced  by 
the  comparison.  The  Instruction  continues: 
"The  subject  can  neither  be  reasoned  Into 
It  nor  out  of  It  It  may  throw  some  light  on 
the  application  of  the  subject  to  this  case 
to  consider  whether  a  conviction  in  this  case 
would  have  a  tendency  to  prevent  a  repeti- 
tion of  such  acts."  It  is  true  that  the  whole 
portion  of  the  instruction  above  quoted  was 
given  In  Thurman  y.  State,  supra,  but  what 
was  that  case?  Thurman  was  prosecuted 
for  shooting  Parker  with  Intent  to  kill.  Up- 
on final  conviction  he  was  sentenced  to  the 
penitentiary  for  the  term  of  three  years. 
Chief  Justice  Cobb,  In  discussing  this  part 
of  the  Instruction,  at  page  229  of  32  Neb., 
page  339  of  49  K.  W.,  says:  "It  was  an  ab- 
stract proposition  In  moral  economy  to  be 
considered  by  the  Jury,  In  its  relation  to  the 
prisoner,  and  in  his  relation  to  the  public, 
and  we  see  no  prejudicial  error  in  the  prop- 
osition. It,  at  least.  Is  suggestive  of  doubt 
as  to  the  propriety  of  conviction."  Preced- 
ing this  language  the  Chief  Justice  said: 
"However  weak  that  evidence  as  to  insanity 
and  delusion  might  be,  would  his  conviction, 
•under  the  circumstances,  tend  to  prevent  a 
repetition  of  such  acts?"  In  this  language 
it  is  clearly  held  that  the  instruction  sug- 
gested that,  "In  his  relation  to  the  public," 
the  conviction  of  the  accused  might  prevent 
a  repetition  of  the  crime  by  him  of  which  he 
was  charged.  Thb  case  was  not  a  capital 
one.  Parker  was  not  killed.  Was  the  men- 
tal condition  of  Thurman  such  that  a  pun- 
ishment for  the  shooting  could  or  would 
deter  him  from  the  commission  of  similar  of- 
fenses, a  "repetition"?  Viewed  in  that  light, 
a  strong  hint  was  given  to  the  Jury  that  they 
might  "consider  whether  a  conviction  In  this 
case  would  have,  a  tendency  to  prevent  a 
repetition  of  such  acts"  by  the  accused.  They 
evidently  "saw  the  point."  His  conviction 
would  probably  have  that  effect  Under  the 
circumstances  of  this  case,  the  Instruction 
may  not  have  been  to  the  prejudice  of  the 
accused,  but  that  the  language  quoted  from 
an  Instruction  in  a  dissimilar  case  was  use- 
less, if  not  worse  than  useless,  cannot  be 
doubted. 

As  I  take  it,  the  construction  given  sec- 
tion 3  of  the  Criminal  Code  by  the  cases  of 
Morgan  v.  State,  51  Neb.  672,  71  N.  W.  78S, 
and  Rhea  v.  State,  63  Neb.  461,  88  N.  W. 
789,  and  followed  in  this  case,  will  cause 
that  section  to  read:  "If  any  person  shall  In 
the  perpetration  or  attempt  to  perpetrate 
any  rape,  arson,  robbery,  or  burglary,  or  oy 
administering  poison,  or  causing  the  same 
to  be  done,  kill  another,  every  person  so  of- 
fending shall  be  deemed  guilty  of  murder  in 
the  first  degree."  By  this  construction  all 
idea  ot  purpose  or  Intent  to  kill,  and  all 
idea  of  deliberate  and  premeditated  malice, 
are  effectually  eliminated.    Let  us  Illustrate. 


By  the  section  defining  arson  tht  burning  of 
any  building  of  the  value  of  ¥50,  or  contain- 
ing property  of  the  value  of  $50,  or  the 
burning  of  any  bridge  or  water  craft  of  the 
value  of  $50,  willfully  and  maliciously,  is 
declared  to  be  arson.  A  building  may  be  of 
the  value  of  $5,  yet  if  It  has  property  within 
it  of  the  value  of  $50  the  crime  is  the  same. 
For  these  offenses  the  penalty  may  be  im- 
prisonment in  the  penitentiary  from  1  to  20 
years,  yet  if  in  the  attempt  to  burn  such 
building,  criminally,  the  accused,  with  no  in- 
tention to  injure  any  one  pers(Hially,  by  ac- 
ddeut  or  otherwise,  "kill  another,"  he  is 
guilty  of  murder  In  the  first  degree,  and,  by 
law,  may  suffer  the  penalty  of  death.  By  the 
same  rule  if  death  Is  caused  by  "administer- 
ing poison,  or  causing  the  same  to  be  done," 
with  no  Intent  or  purpose  to  kill,  but  death 
ensue,  the  person  administering  the  poison, 
or  causing  it  to  be  done,  U  gcuilty  of  murder 
in  the  first  degree,  and  may  be  caused  to 
meet  a  similar  fate.  Other  illustrations  are 
suggested  by  the  provisions  of  the  statutes, 
but  this  is  deemed  sufficient  to  demonstrate 
the  barbarous  character  of  the  rule  an- 
nounced. I  need  say  no  more  upon  this  sub- 
ject than  to  refer  to  the  dissenting  opinion 
by  Judge  Sedgwick  in  Rhea  v.  State,  64  Neb. 
889,  97  N.  W.  1070,  which  iSt  to  my  mind, 
a  correct  statement  of  the  law. 


SEDOWICK,  J. 
dissent 


I  concur  in  the  foregoing 


IiATSON  V.  BUCK  et  aL  (No.  16,474.) 
(Sapreme  0>art  o(  Nebraska.    May  28,  1910.) 

(Syttabut  &y  the  Court., 

1.  raATTDB,  Statctb  or  (I  138*)— Saix  or 
Land— Obai.  CSoNTBACT—FRAni>— Bights  or 
Pasties. 

While  an  oral  contract  for  the  sale  ot 
lands,  between  the  owner  and  a  real  estate 
broker  is  void  under  the  statute  of  fnuds,  aa 
defined  by  section  74.  c.  73,  Comp.  St  1909,  yet 
If  such  contract  Is  fully  executed  by  the  par- 
ties to  it  and  either  party  Is  damaged  or  injured 
by  the  fraad  of  the  other,  the  law  gives  the 
injured  party  the  same  ligbta  of  action  as  he 
would  have  had  had  the  contract  been  valid  in 
Its  Inception. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  (Tent  Dig.  ii  334-341;  Dec  Dig.  | 
189.*] 

2.  Pbtncipai,  awd  Aobrt  d  71*)— Pbiition— 
Sufficiency. 

The  petition,  stated  at  length  in  the  opin- 
ion, held  to  state  a  cause  of  action. 

[E]d.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  147;  Dec.  Dig.  |  71.*] 

Appeal  from  District  (3onrt,  Douglas  Coun- 
ty;   Redlck,  Judge. 

Action  by  Ella  &  Latson  against  Olive  D. 
Buck  and  David  B.  Buck.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Beversed 
and  remanded. 
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BjTon  O.  Barbank  and  John  0.  Wharton, 
for  appellant  Smyth,  Smith  A  Scball,  tor 
appellees. 

REESE!,  C.  J.  This  cause  is  submitted  as 
under  rule  2  of  this  court  (118  N.  W.  t) 
which  is  to  the  effect  that  when  counsel  can 
agree  upcm  a  printed  abstract  of  the  record 
and  evidence,  and  file  their  briefs,  the  case 
can  be  heard  in  advance  without  waiting  for 
the  cause  to  be  reached  in  Its  regular  order. 
In  the  preparation  of  the  case  connsel  have 
misapprehended  the  rule,  and  have  printed, 
practically,  the  whole  record-  The  "abstract" 
presented  consists  of  a  foU  copy  of  the  peti- 
tion, the  answer,  the  reply,  the  evidence,  the 
objections  thereto,  ttie  ruling  of  the  court 
■ustaining  the  objections,  the  decree,  the  no- 
tice of  apjieal,  the  supersedeas  bond,  the  stip- 
ulation, and  the  assignment  of  errors.  The 
history  of  the  case  in  so  far  as  was  necessary 
to  be  presented  here  is  that  plaintiff  filed  her 
petition,  and  when  she  offered  her  evidence 
the  defendant  objected  on  the  ground  that 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the  evi- 
dence offered  was  incompetent.  Irrelevant, 
and  immaterial.  The  objection  was  sustain- 
ed and  plaintiff  excepted.  It  will  appear  at 
once  that  all  that  was  necessary  to  be  shown 
by  the  abstract  was  a  copy  of  the  petition, 
or  the  substance  thereof,  a  statement  that  de- 
fendants appeared  and  answered,  that  the 
case  came  on  for  trial,  and  when  plaintiff 
offered  her  evidence  the  objection  was  made, 
stating  the  grounds,  the  ruling  of  the  court 
thereon,  and  the  final  dismissal  of  the  case. 
All  other  parts  of  the  record  are  shown  in 
the  transcript  filed  in  this  court  and  need  not 
be  contained  in  the  abstract  If  the  trial  bad 
proceeded,  and  the  evidence  had  been  admit- 
ted, resulting  in  a  finding  against  the  appel- 
lant, whether  plaintiff  or  defendant,  it  would 
than  have  been  necessary  to  have  abstracted 
the  pleadings  and  the  evidence  sufficiently 
to  present  the  point  or  points  of  law  relied 
upon  and  to  be  presented;  nothing  mor& 
It  is  not  contemplated  that  the  whole  record 
shall  be  printed  as  In  this  case.  This,  how- 
ever, does  not  dispense  with  the  filing  in  this 
court  of  the  transcript  of  the  record  and  bill 
of  exceptions.  The  objection  to  the  introduc- 
tion of  evidence  on  the  ground  stated  in  this 
record  Is  In  effect  a  demurrer  to  the  petition. 
Oartls  V.  Cutler,  7  Neb.  31S.  The  presence 
of  an  answer  can  have  no  bearing  upon  what 
the  dedslon  should  be.  The  petition  must 
stand  or  fall  according  to  its  own  strength. 

It  is  alleged  In  the  petition  that  on  the  Ist 
day  of  September,  1907,  the  plaintiff  was  the 
owner  of  lots  2,  S,  and  4,  In  Tukey's  subdi- 
vision of  block  7,  of  A.  S.  Patrick's  addition 
to  the  dty  of  Omaha,  of  the  value  of  |4,500 ; 
that  plaintiff  verbally  employed  the  defend- 
ant David  R.  Buck  to  effect  a  sale  thereof 
at  that  price  in  cash  or  exchange  for  other 
prtqperty ;  that  he  altered  upon  said  employ- 
ment as  her  agent,  and,  after  having  sought 


to  sell  or  exchange  said  real  estate,  submit- 
ted to  plaintiff  a  proposition  for  an  exchange 
of  her  said  property  for  a  certain  farm  in 
Sarpy  county  (describing  the  same),  owned 
by  Thomas  B.  Holman,  the  terms  of  whldi 
were  that  she  should  convey  her  said  pr<q^ 
erty.  to  Holman  and  pay  him  $1,500  in  cash, 
and  Holman  convey  to  her  the  farm  referred 
to,  subject  to  a  school  land  contract  amount- 
ing to  $568.02;  that  Buck  informed  her  ttiat 
Holman  would  make  the  exchange  on  said 
terms;  that  they  were  the  best  terms  that 
Holman  would  make  for  the  exchange  of 
their  properties ;  that  Holman  did  not  want 
the  lots  owned  by  plaintiff,  and  would  take 
th»n  only  on  condition  that  he  (Buck)  would 
exchange  some  land  he  had  in  Colorado  there- 
for and  which  he  had  agreed  to  do,  and  as- 
suring plaintiff  that  said  terms  were  the  best 
that  Holman  would  make,  and  that  he  ad- 
vised plaintiff  that  it  would  be  for  her  best 
interest  to  accept  said  proposition;  that 
plaintiff  did  not  meet  Holman  during  said 
negotiations ;  that  the  same  was  wholly  with 
Buck  upon  wbdm  plaintiff  relied  and  whose 
statements  she  believed,  having  no  other 
knowledge  or  Information;  that  so  relying, 
and  by  reason  thereof,  she,  on  the  26th  day 
of  October,  1907,  entered  Into  a  written  con- 
tract for  said  exchange,  a  copy  of  which  Is 
set  out  at  length  In  the  i)etltion,  but  which 
Is  too  long  to  be  here  repeated.  It  must  be 
sofiEtdent  to  say  that  It  bears  date  October 
26,  1007,  and  states  that  it  is  an  agreement 
"between  Thomas  B.  Holman  of  Stratton, 
Colorado,  party  of  the  first  part,  and  Ella  E. 
Latson,  of  Omaha,  Nebraska,  party  of  the 
second  part"  After  the  agreement  of  Hol- 
man to  sell  and  convey  the  lands  in  Sarpy 
county  (describing  It  by  government  sabdlvi- 
sions)  is  stated,  it  is  recited  that  "Ella  E. 
Latson  agrees  to  purchase  said  real  estate 
from  said  Thomas  B.  Holman  at  and  for  the 
price  of  six  thousand  five  hundred  sixty- 
eight  and  62/100  dollars  ($6,068.62)  to  be 
paid  for  as  follows,  viz.,  two  hundred  dollars 
($200)  cash  as  part  purchase  price,  receipt 
of  which  is  hereby  acknowledged;  thirteen 
hundred  dollars  ($1,800)  to  be  paid  when 
deeds  are  exchanged,  and  the  following  de- 
scribed property  it  the  agreed  price  of  four 
thousand  five  hundred  dollars  ($4,500) ;  lots 
two,  three,  and  four,  block  seven  (7)  in  Tu- 
key's subdivision  of  A.  8.  Patrick's  addition 
to  the  city  of  Omaha,  Douglas  county,  Ne- 
braska, which  said  property  the  said  Ella  E. 
Latson  agrees  to  transfer  by  warranty  deed 
to  said  Thomas  B.  Holman,  his  heirs  and  as- 
signs, or  whom  he  may  specify,  their  heirs 
and  assigns,  as  part  purchase  price,  as  afore- 
said; Enia  EL  Latson,  party  of  the  second 
part  to  assume  a  balance  on  the  school  land 
contract  amounting  to  five  hundred  sixty 
eight  and  62/100  dollars  ($568.62).  Said  real 
estate  so  transferred  to  be  free  of  all  Incum- 
brances." The  contract  further  stipulates 
for  abstracts  of  titles,  each  party  to  pay  all 
taxes  due  on  the  property  to  be  transferred- 
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the  deal  to  b«  closed  and  flnlahed  as  soon  as 
abstracts  showing  perfect  titles  and  deeds 
are  made.  There  axe  other  provisions  of  an 
unimportant  character  which  we  need  not  no- 
tice. The  contract  closes  in  the  usual  form 
and  la  signed  "Thomas  B.  Holman,  party  of 
the  first  part,  by  D.  B.  Buck  &  Bon,  his  agent 
Ella  B.  Latson,  party  of  the  second  part" 
It  is  further  alleged  in  the  petition  that  Hol- 
man was  willing  to  sell  his  farm  to  plaintiff 
for  $2,500  In  cash,  subject  to  a  balance  of 
$568.62  unpaid  upon  a  school  land  contract 
of  which  Back  had  knowledge  at  all  times 
during  said  negotiations,  at  the  time  of  the 
signing  of  the  contract  the  exchange  of  the 
properties,  and  the  payment  of  the  $1,500  in 
cash  paid  by  her,  bat  he  purposely  and  in- 
tentionally concealed  the  same  from  plaintUF, 
and  at  all  times  Intended  thereby  to  defraud 
plalntlfT ;  that  he  never  agreed  with  Holman 
to  and  never  did  ezdiange  any  Colorado  or 
other  lands,  or  thing  of  value,  with  said  Hol- 
man for  the  lots  owned  by  plaintiff;  that 
Holman  never  knew  of  the  terms  of  the  con- 
tract entered  Into — ^never  saw  It — or  knew 
that  there  were  any  provisionB  tfaerdn  re- 
lating to  the  lots  owned  by  plaintiff,  never 
made  nor  authorized  D.  R.  Back  ft  Son,  or 
the  said  David  R.  Buck,  to  make  it;  that 
he  never  purdiased  said  lots  of  plaintiff  or 
owned  them,  or  knew  of  them  prior  to  the 
exchange  of  propertiefl,  bnt  that  the  same 
and  all  its  terms  were  concealed  fnmi  him 
by  defendant  for  the  fraudulent  purpose  of 
defrauding  plaintiff;  that  on  the  14th  day 
at  November,  1907,  plaintiff,  at  the  request 
of  David  R.  Buck,  did  canse  her  said  lots  to 
be  conveyed  to  the  defendant  Olive  D.  Buck, 
the  wife  of  the  said  David  B.  Buck;  that 
the  said  Bu(&  told  plaintiff  that  he  had  con- 
veyed his  Colorado  lands  to  Holman ;  that 
Holman  was  to  convey  the  plaintiff's  lots 
to  him,  but  that  to  save  the  making  and  re- 
cording of  one  deed  for  plaintiff  to  cause  the 
conveyance  of  her  lots  to  be  made  direct  to 
his  said  wife,  Olive  D.  Buck,  which  plaintiff 
did,  and  In  so  doing  she  relied  wholly  upon 
the  statements  made  by  said  Buck,  believing 
the  same  to  be  true,  when,  in  fact  they  were 
false  and  fraudulent  and  made  for  the  pur- 
pose of  defrauding  her  m$.  of  said  lots  and 
getting  them  for  his  own  exclusive  benefit 
and  without  paying  anything  therefor ;  that 
Holman  never  directed  that  plaintiff  deed 
said  lots  to  the  said  Olive  D.  Bock,  nor  did 
he  ever  specify  her  as  the  person  to  whom 
said  lots  should  be  conveyed;  that  on  the 
12th  day  of  November,  1907,  the  said  Olive 
D.  Buck,  anticipating  the  conveyance  by 
plaintiff  of  said  lots  to  her,  together  with  her 
husband,  the  said  David  B.  Buck,  executed  a 
mortgage  to  one  J.  O.  Camberg  upon  said 
three  Iota  to  secure  the  payment  of  the  sum 
of  $1,500;  that  the  said  David  R.  Buck  re- 
ceived the  said  $1,500  named  in  said  mortgage 
and  paid  $1,000  thereof  to  said  Holman, 
which,  added  to  the  $1,500  paid  by  plaintiff, 
made  and  aggregated  the  sum  of  $2,500^  the 


price  of  the  I«nd  as  fixed  by  Holman  aad  for 
which  he  was  willing  to  sell  It,  the  theory 
being  that  the  whole  amount  paid  Holman 
was  paid  by  plaintiff  in  cash  and  from  her 
property,  leaving  property  and  mon^  to  the 
extent  and  value  of  $3,500  in  the  hands  of 
defendant  which  he  appropriated  to  his  own 
use  and  whidi  belonged  to  plaintiff.  The 
prayer  of  the  petition  is,  in  effect  for  a  re- 
conveyance of  the  three  lota  in  the  city  of 
Omaha,  subject  to  the  mortgage  for  $1,600 
placed  thereon  by  defendants,  the  petition 
alleging  that  they  are  both  insolvent  The 
petition  is  of  great  Ifength,  is  mndi  Involved, 
and,  as  we  think,  might  have  been  much 
shortened  and  more  easily  comprehended  had 
ttie  facts  been  more  systematically  grouped. 

As  we  understand  the  petltioD,  it  is  sought 
to  be  and  is  alleged  that  defendant  had  the 
Holman  farm  for  sale  at  the  price  of  $2,S00; 
that  i^alntiff  placed  her  property  in  his 
hands  for  sale  or  exchange  for  other  prop- 
erty, by  and  under  a  verbal  agreement; 
that  defendant,  while  advising  with  plain- 
tiff, advised  her  that  the  Holman  farm  could 
be  had  for  $6,500,  which  was  $4,000  more 
than  the  price  asked  by  Holman,  and  advised 
plaintiff  to  make  the  exchange  on  that  basis; 
that  during  the  negotiations  he  Informed  her 
that  he  had  a  tract  of  land  in  Colorado 
which  he  could  exchange  with  Holman  and 
take  plalntlfl'a  property,  and  later  informed 
her  that  he  had  consummated  the  exchangie 
with  Holman,  both  of  which  stat^nents  were 
untrue;  that  Instead  of  informing  plaintiff 
the  true  price  at  which  Holman  held  the 
land  he  inflated  it  so  as  to  include  plain- 
tiff's property,  the  $1,500  whidi  she  was  to 
pay,  and  the  $56S.S2  of  indebtedness  to  the 
state  on  the  Holman  school  land;  that  be- 
fore her  Cfwveyance  of  the  city  property, 
defendants  execnted  a  mortgage  thereon  for 
$1,600,  and  upon  completion  of  the  transfer 
took  $1,000  of  the  $1,600  so  secured  by  the 
mortgage,  added  it  to  the  $1,500  cash  paid 
by  plaintiff,  making  the  $2,600,  to  be  paid 
to  Holman,  and  with  it  paid  for  the  land; 
that  during  all  of  said  time  the  fiduciary  re- 
lation existed  between  plaintiff  and  defend- 
ant; that  plaintiff  relied  upon  and  b^eved 
the  statements  made  by  def«idant,  and,  so 
raying,  she  made  the  exchange^  and  was 
thereby  defrauded. 

The  answer  consists,  for  the  most  part  of 
spedflc  denials  of  the  averments  of  the  peti- 
tion, but  contoins  affirmative  allegations  as 
to  the  knowledge  of  plaintiff  of  certain  im- 
portant facta,  forming  the  issues  of  fa«t,  but 
as  the  objection  to  the  introdoction  of  evi- 
dence was  made  and  decided  upon  the  belief 
that  the  petition  did  not  contain  facts  suf- 
ficient to  constitute  a  cause'  ot  action,  we  will 
have  to  ignore  the  answer,  treat  it  as  never 
filed,  and  devote  onr  wh(de  attention  to  the 
matter  of  the  avermwitB  of  the  petition, 
treating  them  all,  for  the  purpose  ot  this  de- 
cision, as  true  and  admitted  so  to  be. 

One  of  the  contentions  on  the  part  of  the 
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defendants  is  that  Back  could  not  be  the 
agent  of  plalntlil,  or,  at  least,  was  not,  for 
the  reason  that  plalntUI  knew  that  he  was 
the  agent  for  Holman,  and  was  therefore 
bound  to  him  as  such  agent,  and  could  not 
represent:  plaintiff  in  the  transaction  re- 
ferred to.  We  find  nothing  in  the  petition 
showing  Just  when  or  how  Buck  was  created 
the  agent  for  Holman,  but  it  alleged  that  the 
creation  of  that  relation  between  plaintiff 
and  Buck  dated  from  the  Ist  day  of  Septem- 
ber, 1007,  nearly  two  months  prior  to  the 
date  of  the  written  contract  It  Is  not  alleg- 
ed, nor  does  It  appear,  that  the  agency  of 
Back  for  plaintiff  was  sought  to  be  created 
for  the  exchange  of  properties  with  Holman, 
but  that  the  posslbilltieB  of  that  deal  may 
hare  arisen  after  Buck  had  both  properties 
for  sale.  In  that  event,  we  know  of  no  rule 
of  law  that  would  hare  required  Buck  to 
terminate  his  agency  for  either  party,  but 
may,  with  the  knowledge  of  both  parties  to 
the  transaction,  have  so  continued.  Cam- 
beU  V.  Baxter,  41  Neb.  729,  60  N.  W.  90 ;  An- 
drew V.  Whltwer,  S  Neb.  (Unof.)  66,  90  N. 
W.  924;  Strawbrldge  t.  Swan,  43  Neb.  781, 
62  N.  W.  199.  In  so  fftr  as  this  question  may 
become  important.  If  at  all.  In  this  case,  it 
would  have  to  depend  upon  the  evidence. 

The  principal  contention  is  over  the  effect 
of  the  provisions  of  section  74,  c.  73,  Oomp. 
St.  1909,  upon  the  issues  in  this  case.  That 
section  is  as  follows:  "Every  contract  for 
the  sale  of  lands,  between  the  owner  thereof, 
or  any  broker  or  agent  employed  to  sell  the 
same,  shall  be  void,  unless  the  contract  is  In 
writing  and  subscribed  by  the  owner  of  the 
land  and  the  broker  or  agent,  and  such  con- 
tract shall  describe  the  land  to  be  sold,  and 
set  forth  the  compensation  to  be  allowed  by 
the  owner  In  case  of  sale  by  the  broker  or 
agent" 

In  Baker  v.  GUlan,  68  Neb.  368,  94  N.  W. 
615,  we  held.  In  substance,  that  the  enact- 
ment of  the  above  section  was  an  extension 
or  enlargement  of  the  statute  of  frauds  and 
became  a  part  thereof,  and  we  therefore 
conclude  that  It  must  be  governed  by  the  same 
principles  as  are  applied  to  those  statutes 
generally. 

We  think  It  is  well  settled  that  while  a 
contract  void  by  statnte,  will  not  be  enforced 
as  between  the  parties  to  It  yet  if  the  con- 
tract has  been  executed  by  one  or  both  par- 
ties to  It  the  bar  of  the  statnte  Is  removed, 
and  the  contract  may,  under  certain  circum- 
stances, be  'proved.  Kendall  v.  Garneau,  55 
Neb.  403,  76  N.  W.  852;  Platte  County  In- 
dependent Telephone  Co.  v.  Leigh  Independ- 
ent Telephone  Co.,  80  Neb.  46, 116  N.  W.  611 ; 
Bibb  V.  Allen.  149  U.  S.  481,  497  ;i  Mllner  v. 
Harris,  1  Neb.  (Unof.)  584,  96  N.  W.  682; 
Bailey  v.  Bishop  (N.  O.)  67  S.  El.  96& 

In  Browne,  Statnte  of  Frauds  (5th  Ed.)  | 
116,  it  l8  said:  "Where  the  contract  has  been 
in  fact  completely  executed  on  both  sides, 
the  rights,  duties,  and  obligations  of  the  par- 
ties resulting  from  such  perf(»rmance  stand 

>  U  Sup.  Ct  9G0,  n  L  Bd.  S19. 


unaffected  by  the  statute"— citing  a  number 
of  cases  which  need  not  be  referred  to.  At 
the  close  of  the  section  he  says:  "So  with 
all  cases  of  contracts  embraced  by  the  stat- 
ute. When  fully  executed  on  both  sides,  the 
positions  of  the  parties  are  fixed,  subject,  of 
coarse,  to  the  power  of  a  court  of  equity  to 
afford  relief  in  cases  of  fraud  and  mistake." 

As  we  have  seen  the  petition  alleges  the  es- 
tablishment of  a  fiduciary  relation  between 
Buck  and  plaintiff.  If  the  creation  of  that 
relation  grew  oat  of  a  void  contract  under 
the  statute  of  frauds,  but  that  contract  has 
been  fully  executed  and  carried  out  by  both 
parties,  as  alleged  In  the  petition,  the  sub- 
ject of  the  fraudulent  acts  of  either  party  by 
which  the  other  Is  damaged,  or  his  property 
rights  injured,  is  as  fully  open  to  investi- 
gation by  the  courts  of  equity  as  If  the  con- 
tract had  been  legal  and  binding  in  the  first 
instance.  We  are  not  unmindfol  of  the  cases 
cited  in  appellees'  brief  decided  by  this  court 
upon  the  question  of  the  right  of  a  broker, 
under  a  verbal  contract  to  recover  compen- 
sation for  services  rendered  in  making  a  sale, 
and  we  fully  Indorse  and  approve  all  that  is 
said  in  the  decisions  referred  to,  but  cannot 
see  that  they  can  exert  any  controlling  in- 
fluence over  this  case. 

What  we  have  said  here  applies  alone  to 
the  averments  of  the  petition,  and  can  have 
no  bearing  upon  the  truth  or  untruth  of  the 
facts  alleged  should  the  cause  be  finally  tried 
upon  issues  Joined.  We  think  the  averments 
of  the  petition,  taken  as  true  for  the  pur- 
poses of  this  decision,  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
ruling  of  the  district  court  in  excluding  all 
evidence  in  its  support  was  erroneous. 

The  Judgment  is  therefore  reversed  and  the 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 

Reversed  and  ronanded. 

LftTTON,  J.  (concurring.  I  concur  in  the 
conclusion  reached,  but  am  inclined  to  think 
that  the  reasoning  of  the  opinion  Is  at  vari- 
ance with  the  cases  in  this  court  in  which 
we  have  held  that  a  broker  Is  not  entitled  to 
recover  upon  a  quantum  meruit  for  services 
rendered  in  disposing  of  real  estate  under  a 
parol  contract  for  commissions.  I  am  satis- 
fled  that  the  conclusion  is  correct  and  that 
the  petition  states  a  cause  of  action.  To 
hold  otherwise  would  permit  a  person  to 
procure  the  confidence  of  another  by  inducing 
his  victim  to  believe  he  was  his  agent  and 
acting  in  his  behalf,  and  after  procuring  an 
undue  and  improper  advantage  by  means  of 
such  reliance  upon  the  relations  of  trust  and 
confidence  so  created  to  set  up  the  statute 
as  a  bar  to  being  called  upon  to  account. 
This  was  not  the  purpose  of  the  law.  It 
was  enacted  to  prevent  fraud  and  not  to 
foster  it  The  action  is  not  upon  a  contract 
of  agency.  It  Is  for  fraud  committed  under 
the  cloak  of  agency,  and  whether  compensa- 
tion for  services  rendered  by   the  alleged 
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agent  can  or  cannot  be  recovered  on  account 
of  the  statutory  bar  1b  not  material.  If  the 
plaintiff  was  induced  to  confide  In  the  de- 
fendant by  reason  of  her  belief  that  he  was 
her  agent,  and  he  so  represented,  or  willfully 
acted  In  such  a  manner  as  to  decelre  her,  and 
took  advantage  of  this  belief  to  defraud  her, 
she  la  entitled  to  recover.  Cases  based  upon 
this  principle,  though  differing  In  the  facts, 
are:  Corder  v.  O'Neill,  176  Mo.  401,  76  B. 
W.  784;  Buslck  ▼.  Van  Ness,  44  N.  J.  B}q. 
82,  12  AU.  600;  Tate  v.  Watts,  42  111.  App. 
103;  McNaughton  v.  Smith,  136  Mich.  368, 
99  N.  W.  382;  Haycraft  v.  Creasy,  2  East,  92. 

ROOT  and   SEDGWICK,  JJ.,   concur  in 
these  vlewa 


DBNNISON   T.    DAILT    NBIWS   PUR    CO. 
(No.  16,606.) 

(Snpreme  Conrt  of  Nebraska.     May  20,  1910.) 
(BvIMmt  &y  the  Court.) 

l.APPEAI,  AND  EBBOB  (i  1099*)— SDBSKQUKNI 

Appeai/— Rkvibw  of  Evidenck. 

On  a  second  appeal  to  this  court,  where 
tlie  evidence  Is  substantially  the  same  as  upon 
a  former  appeal,  and  on  rach  former  appeal 
this  conrt  baa  determined  the  probative  force 
and  legal  effect  of  such  evidence,  the  evidence 
upon  uat  point  will  not  be  again  reviewed  on 
•neb  second  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Die.  U  4370-4379;  Dec.  Dig:  i 
10e6.»l 

2.  LiBn,    AITD    8I.ARDXB    <i    124*)— InSTBUO- 
TI0H8. 

Instmction  No.  2,  given  by  the  court  upon 
Its  own  motion,  and  dfacnased  in  the  opinion, 
held  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Oent  Dig.  U  366-878;  Dec.  Dig.  | 
124.*] 

8.  laBKL    AND    SlANDEB    ff    19*)— PUBUSBKD 

Statkmknt  in  thk  Altebnativb. 

While  a  Dublished  statement  made  in  the 
alternative  will  not  ordinarily  be  held  to  be 
libelous  per  se  unless  the  language  used  in  the 
alternative  is  of  such  character,  yet  if  the  state- 
ment, taken  as  a  whole,  is  such  that  it  will 
not  admit  of  any  other  reasonable  construction 
except  that  the  party  referred  to  in  such  state- 
ment participated  in  and  connived  at  the  doing 
of  the  main  act  charged,  it  la  not  error  to 
instruct  the  jury  that  uie  entire  statement  con- 
stitutes a  libel  per  se. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f|  98,  99;  Dec.  Dig.  S  la*] 

4.  Pleading    (|    381*)  —  AxucaATiONs    and 

Pboof. 

The  rule  that  the  allegata  et  probata  must 
agree  does  not  mean  that  the  allegations  in  the 
petition  must  be  in  precise  language,  but  the 
rule  is  satisfied  if  the  allegations  of  the  petition 
fairly  indicate  the  facts  sought  to  be  proven  and 
the  case  is  tried  throughout  by  both  parties 
upon  the  theory  that  such  facts  tend  to  sup- 

ort  an  issue  in  the  case  as  made  by  ttie  plead- 


[E5d.  Note,— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1238,  1263-1279;  Dec.  Dig.  i 
JWl.*) 


6.  Afpeai,  and  BkotOB  <|  1004*)— Daicaob»— 
AonoN  roB  Libki.. 

In  an  action  for  damages  for  libel,  the 
question  of  the  amount  of  plaintiS'a  damages 
is  largely  a  question  for  the  jury ;  and  where  it 
appears   that  such   issue   has   been   submitted 


to  the  Jury  under  proper  instructions,  this 
conrt  wHl  not  disturb  the  finding  of  the  iury 
unless  the  amount  found  by  the  verdict  is  clear- 


ly exceasive, 

'    [E}d.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  H  3944-3947;    Dea  Dig.  i 

Sedgwick,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Douglas  Coun- 
1)y ;  Kennedy,  Judge. 

Action  by  Thomas  Dennlson  against  the 
Daily  News  Publishing  Company.  Judgment 
for  plalntltr,  and  defendant  appeals.  Af- 
firmed. 

Baxter  &  Van  Dusen,  for  appellant  W.  J. 
Connell  and  W.  P.  Thomas,  for  appellee. 

FAWCETT,  J.  This  case  Is  before  ns  a 
second  time.  The  opinion  of  Mr.  Commission- 
er Elpperson  on  the  former  hearing,  reported 
in  82  Neb.  675,  118  N.  W.  668,  23  L.  R.  A. 
(N.  SO  362,  contains  such  a  full  and  clear 
statement  of  the  case  that  we  do  not  deem 
any  further  statement  necessary.  On  the 
second  trial  in  the  district  court  plaintlflC 
again  recovered  Judgment  and  defendant  ap- 
peals. 

Defendant's  first  contention  Is:  "There 
was  no  sufficient  evidence  to  support  the  alle- 
gation that  the  libel  was  published  of  and 
concerning  the  plaintiff."  It  is  asserted  by 
plaintiff,  and  not  denied,  that  plaintiff's  tes- 
timot^  upon  this  branch  of  the  case  is  the 
same  as  that  offered  on  the  former  trial. 
This  being  true,  defendant's  first  contentloa 
must  fall  for  the  reason  that  that  point  is  de- 
cided adversely  to  it  by  our  former  decision. 
We  there  said:  "Plaintiff's  competent  evi- 
dence fairly  establishes  the  fact  that  he  is 
the  person  referred  to  by  Mr.  Thomas.  No 
attempt  was  made  to  prove  the  contrary. 
Defendant  tried  the  case  upon  the  theory  that 
plaintiff  was  the  person  whose  character  was 
assailed  by  the  publication.  If  the  case  de- 
pended upon  this  assignment  of  error,  we 
doubt  that  we  could  recommend  a  reversal." 
We  think  it  must  be  said  of  this  last  trial 
as  was  said  of  the  former  that  "defendant 
tried  the  case  upon  the  theory  that  plaintiff 
was  the  person  whose  character  was  assail- 
ed by  the  publication."  Indeed,  the  dosing 
paragraph  of  its  answer  shows  such  to  have 
been  defendant's  theory,  vbs.,  "Further  an- 
swering said  petition,  and  as  a  further  de- 
fense thereto,  this  defendant  alleges:  First 
that  at  and  for  a  long  time  prior  to  the  26tb 
day  of  November,  1904,  plaintiff's  general 
reputation  in  the  city  of  Omaha,  Douglas 
county,  state  of  Nebraska,  was  bad;  that 
his  reputation  was  that  of  a  gambler  and 
the  associate  and  protector  of  the  criminal 


•lor  other  eases  sm  same  topic  and  section  NUMBBR  la  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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cUsflM,  and  a  ijcrnlcloas  and  baleful  manU>- 
vlator  of  Omaha  city  politics  and  a  foe  of 
good  goremment"  These  allegations  by  de- 
fendant coincide  so  fully  with  the  statements 
contained  In  the  alleged  libel  as  to  furnish 
strong  Identlflcatlon  of  plaintiff  as  the  per- 
son Indicated  in  the  publication. 

Defendant's  second  contention  Is  that  the 
court  erred  In  Instruction  No.  2,  given  by  the 
court  upon  its  own  motion.  The  objection  is 
as  to  the  use  of  the  words  "by  this  same  In- 
dividual," in  the  closing  portion  of  the  para- 
graph of  the  iDBtructlon  objected  to.  The 
contention  1b  made  tliat  the  .court  thereby 
substituted  the  words  "by  this  seme  individ- 
ual" for  the  pronoun  "he."  We  do  not  think 
the  instruction  Is  susceptible  to  this  criti- 
cism. What  the  court  told  the  Jury  was, 
"And  that  the  following  statement  set  out  in 
plaintiff's  petition  as  a  part  of  the  all^^ 
libelous  publication,  to  wit:  'County  Attor- 
ney Shields  offended  this  same  indlvidaal. 
and  a  convict  In  the  Iowa  Penitentiary  says 
he  was  offered  $3,000  to  dynamite  Shields' 
house,'  likewise  was  and  is  libelous  per  se, 
provided  that  you  shall  find  that  the  fair  and 
reasonable  interpretation  of  said  words,  tak- 
en In  the  sense  that  is  most  natural  and  ob- 
vious, and  in  the  sense  in  which  those  per- 
sons to  whom  the  publication  should  come 
would  be  most  likely  to  understand  them, 
is  as  follows:  That  County  Attorney  Shields 
offended  this  same  Individual,  and  a  convict 
In  the  Iowa  Penitentiary  says  he  was  offered 
by  this  same  individual  $3,000  to  dynamite 
Shields'  house."  It  will  be  seen  that  the 
court,  by  the  words  complained  of,  was  not 
assuming  to  quote  from  the  alleged  libel, 
but  was  instructing  the  Jury  that  the  state- 
ment contained  in  the  publication  would  be 
Ubeloua  per  se,  provided  the  fair  and  reason- 
able interjHretation  of  the  words  used  is  that 
the  offer  of  (8,000  to  the  convict  to  dyna- 
mite Shields'  house  was  made  "by  this  same 
Individual";  referring  to  the  same  individ- 
ual who  was  the  one  referred  to  and  aimed 
at  throughout  Mr.  Thomas'  ^eech.  We  do 
not  think  the  court  erred  in  the  use  of  the 
words  referred  to,  nor  do  we  think  that  even 
if  they  had  been  improperly  used  it  could  be 
held  that  they  were  prejudicial  to  defendant 

PlaintlflTs  third  contention  is  that  the 
court  erred  in  giving  instruction  No.  2  on 
Its  own  motion,  wherein  the  Jury  were  told 
that  "this  man  either  threw  the  bomb,  hired 
some  one  to  throw  it,  or  knows  who  did  it," 
was  libelous  per  se,  and  erred  in  refusing  to 
give  instmctlon  No.  3  requested  by  defend- 
ant. This,  we  think,  is  the  only  serious 
question  in  the  case.  It  is  urged  t^  defend- 
ant that  there  is  no  allegation  in  the  petition 
that  any  bomb  was  thrown,  and  that  there 
Is  no  evidence  thereof  in  the  record;  and 
that,  even  if  a  bomb  had  beoi  thrown,  the 
charge  is  in  the  alternative,  vl2.,  that  the 
statement,  "Who  threw  the  bomb?  This  man 
either  threw  the  bomb,  hired  some  one  to 
throw  It,  or  knows  who  did  it,"  was  not  libd- 


ouB  per  se  because  of  the  last  clause,  "or 
knows  who  did  it" ;  that  a  charge  that  plain- 
tiff knew  yrho  threw  the  bomb  was  not 
charging  him  with  anything  which  would 
oonstitnte  a  libd  pw  aa  While  we  concede 
that  ordinarily  a  charge  made  in  the  alter- 
native might  not  be  libelous  per  se,  we  think 
that  the  language  here  quoted,  taken  in  con- 
nection with  the  whole  article,  is  not  sus- 
ceptible of  any  other  reasonable  construction 
exccfpt  that  "this  man"  ^ther  threw  the 
bomb,  hired  some  one  to  throw  It,  or  had 
gnllty  knowledge  as  to  who  did  it  In  other 
wordis,  we  think  it  fairly  charges  that  "this 
man"  was  an  active  or  at  least  a  passive 
participant  In,  and  connived  at  the  throwing 
of  that  bomb.  The  court  therefore  did  not 
err  in  instructing  that  this  language  consti- 
tuted a  libel  per  se. 

PlalnUfTs  fourth  contention  is  that  "The 
court  erred  in  permitting  the  plaintiff  to  tes^ 
tify  as  to  the  alleged  bomb."  It  1b  contended 
that  the  petition  contains  no  allegation  that 
any  bomb  was  thrown  or  exploded  upon  Mr. 
Thomas'  porch  or  elsewhere.  In  precise  lan- 
guage, this  is  true;  but  we  think  the  alle- 
gations of  the  petition  are  suflSclent  to  sup- 
port the  proof  tendered  upon  that  point 
The  second  paragraph  of  the  petition  sets 
out  the  alleged  libel  in  the  reported  speech 
of  Mr.  Thomas:  "When  I  began  this  fight  as 
attorney  for  the  civic  federation  I  saw  at 
the  outset  a  man  who  stood  across  the  path 
of  good  government  in  this  city.  It  was  nec- 
essary that  this  man  be  driven  out  of  the 
city.  It  was  because  of  the  fight  made  on 
that  man  that  my  family  has  been  placed  in 
Jeopardy  of  their  lives.  •  *  •  Who  threw 
the  bomb?  This  man  dther  threw  that 
bomb,  hired  some  one  to  throw  it  or  knows 
who  did  It"  These  allegations  of  the  peti- 
tion, taken  in  connection  with  the  t&ct  that 
the  case  was  tried  by  both  sides  upon  that 
theory,  support  the  opening  statement  in  our 
former  opinion,  via.,  "On  the  night  of  No- 
vember 22,  1904,  in  the  dty  of  Omaha,  the 
home  of  Elmer  BL  Thomas,  attorney  for  the 
civic  federation,  while  it  was  occupied  by 
himself  and  his  family,  was  partially  wreck- 
ed by  the  explosion  of  a  dynamite  bomb, 
brought  about  by  some  i)erBon  unknown, 
with  the  probable  Intention  of  murdering 
said  Thomas."  On  direct  examination,  Mr. 
Dennison  was  asked  if  he  remembered  the 
incident  of  the  bomb  being  exploded  on  the 
porch  of  Elmer  B.  Thomas,  to  which  he  an- 
swered, "Tes."  On  cross-examination  by  de- 
fendant's counsel,  he  was  interrogated  about 
this  matter  in  a  manner  which  clearly  Indi- 
cates that  the  fact  that  a  bomb  had  been  ex- 
ploded upon  Mr.  Thomas'  porch,  and  that  the 
throwing  of  that  bomb  was  the  cause  of  the 
meeting  at  which  Mr.  Thomas  made  the 
speech  published  by  the  defendant,  waa  a 
fact  recognized  by  both  sides.  We  do  not 
think  that  we  ought  to  adopt  any  different 
theory  here. 

The  fifth  and  last  assignment  la  that  the 


Digitized  by 


Lioogle 


786 


1S8  MOBTHWBSTBBN  BBPORTSiB. 


O^lx 


damages  awarded  ara  ezcesslTe  and  were 
entered  by  the  Jury  ander  the  influence  at 
passion  and  prejudice.  This  branch  of  the 
case  was  submitted  to  the  jury  upon  Instruc- 
tions, the  correctness  of  which  are  not  ques- 
tioned by  defendant  We  cannot  say  as  a 
matter  of  law  that  their  verdict  Is  not  sus- 
tained by  the  evidence.  Two  juries  have 
found  substantial  damages  for  the  plaintiff. 
Two  district  judges  who  heard  the  evidence 
have  denied  new  trials  and  entered  judg- 
ments upon  those  verdicts.  Under  the  cir- 
cumstances, we  must  decline  to  disturb  the 
verdict  on  the  ground  that  It  is  excessive. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  of  the  district  court  la  af- 
firmed. 

ROSB,  J.,  took  no  part  in  the  decision. 

SEDOWICE,  J.  (dissenting).  I  cannot 
agree  that  the  allegation  of  the  answer  quot- 
ed In  the  opinion  famishes  an  identification 
of  the  plaintiff  as  the  person  concerning 
whom  the  libel  was  published.  A  defendant 
may  plead  as  many  defenses  as  he  has,  un- 
der the  express  provision  of  the  Code.  It  is 
not  Inconsistent  to  plead  that  the  supposed 
libel  was  not  published  of  and  concerning 
the  plaintiff,  and  In  the  same  answer  allege 
that  the  plaintiff  Aas  the  precise  character- 
istics defined  in  the  libel.  If  a  libel  charges 
larceny  and  is  really  published  of  and  con- 
cerning A.,  and  B.  sues,  supposing  it  was  pub- 
lished concerning  him,  the  defendant  would 
clearly  be  entitled  to  defend  on  both  grounds ; 
that  B.  had  in  fact  been  guilty  of  larceny, 
and  that  he  was  not  the  party  concerning 
whom  the  supposed  libel  was  publlshedT  In 
such  case  to  allege  In  the  anwer  that  B. 
was  in  fact  a  thief  would  not  identify  him  as 
the  person  concerning  whom  the  supposed 
libel  was  published. 

The  right  given  by  statute  to  plead  con- 
sistent defenses  ought  not  to  be  abridged  by 
the  courts.  It  is  for  this  reason  that  I  con- 
sider it  my  duty  to  dissent  from  that  part 
of  the  reasoning  of  the  opinion,  and  not  be- 
cause it  necessarily  affects  the  conclusion 
reached,  in  which  I  concur. 


STONO  V.  BLANCHABD. 
(No.  16,045.) 

(Supreme  Court  of  Nebraska.     May  20,  1910.) 

(ByUaiut  by  t1t«  Court.) 

1.  Justices  or  the  Peace  (§S  36,  141*)— Ju- 
aisDienoN— Suits  Involving  Trnjt  to 
Land— Appeai.. 

A  justice  of  the  peace  has  no  jurisdiction 
to  try  actions  of  forcible  entry  and  detainer  in 
which  the  title  to  real  estate  is  sought  to  be 
recovered,  or  may  be  drawn  in  question,  and  In 
each  case  the  district  court  on  ai^eol  has  no 


jurisdiction  to  try  such  issue,  aad  should  dis- 
miss the  action  for  that  reason. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peaoe,  Cent  Dig.  {{  83-07,  467-476;  Dec. 
Dig.  §S  36, 141.*] 

2.  FOBCIBLB    BNTBT    AND    DECAJNEIt    (I    12*) — 

Defenses— Equttablb  Titus  and  Posses- 
sion Thebeundeb. 

An  equitable  title  to  real  estate  and  posses- 
sion thereunder  may  be  shown  as  a  defense  in 
an  action  of  forcible  entry  and  detainer.  A 
justice  of  the  peace  has  no  jurisdiction  to  try 
such  a  title. 

IBi.  Note.— For  other  cases,  see  Forcible  'Ba- 
tiy  and  Detainer,  Cent  Dig.  It  57-63;  Dec 
Dig.  {  12.*] 

3.  Justices  o»  the  Peace  (5  61*) — Jubisdio- 

TION— FOBCIBLE   ENTBT    AND    DETAINKB. 

No  mere  claim  of  title  or  assertion  that 
title  is  drawn  in  question  will  deprive  a  jus- 
tice of  the  peaoe  of  jurisdiction  to  tiy  the 
cause.  He  must  ascertain  from  the  evidence 
whether  the  action  involves  or  draws  in  ques- 
tion the  title  to  real  estate. 

[Ekl.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  22Z,  223;  Dec.  Dig. 
i  61.*] 

4.  F0SCIBI.E  EJNTET  AND  DETAINEE  (|§  6,  29*) 

—TaiAL  OF  TrrLE  and  Riobt  of  Posses- 
sion. 

Forcible  entr^  and  detainer  is  an  action 
to  determine  the  right  of  possession  only.  Any 
evidence  tending  to  show  which  party  is  entitled 
to  ^possession,  whether  it  be  title  deeds  or  other 
written  or  oral  testimony,  should  be  considered. 
But  a  justice  of  the  peace  can  tty  only  the 
right  of  possession.  If  that  right  depends  upon 
some  right  of  the  defendant  whether  legal  or 
equitable,  in  the  property  Itself,  be  most  dis- 
miss the  action  for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  (3ent  Dig.  U  29-33,  134-140; 
Dec.  Dig.  li  6,  20.*] 

5.  Justices  op  the  Peace  (5  36*)— Jubisdic- 

nON- FOBOIBLX  EiNTBT  AND   DETAINEB- ES- 
TOPPEL. 

If  title  to  real  estate  is  sought  to  be  re- 
covered or  drawn  in  question  in  an  action  of 
forcible  entry  and  detainer,  questions  of  es- 
toppel affecting  the  right  of  defendant  to  assert 
su(£  title  cannot  be  decided  by  the  justice  of 
the  peace. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  (^nt  Dig.  H  83-07;  Dea  Dig.  { 
86.*] 

6.  FOBCiBLE   Entbt   and   Detainkb   (I  6*)— 
Right  to  Possession. 

If  a  son  gives  to  his  mother  money  with 
which  to  procure  a  home,  and,  puisuant  there- 
to, the  money  is  deposited  in  a  bank  to  the 
mother's  credit,  and  real  estate  is  purchased 
with  a  part  of  said  money,  and  the  mother 
builds  a  house  theieon  with  the  remainder  and 
occupies  the  same  as  her  home,  the  fact  that 
the  son  took  the  title  to  the  real  estate  in  his 
own  name  without  the  knowledge  of  his  mother 
at  the  time  will  not  enable  him  or  his  grantee 
who  took  a  deed  from  the  son  while  the  mother 
was  in  possession  of  the  property  to  recover  the 
possession  of  the  property  in  an  action  of  forci- 
ble entry  and  detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  Eta- 
try  and  Detainer,  Cent  Dig.  i{  29-33;  Dec. 
Dig.  i  6.*] 

(AtfditJOMl  ByUabu*  (y  Bditorial  Staff.) 

7.  JUSnCBB  OF  THE  PEAC9C   ({  36*)— JUBIBDIC- 

TioN— "TiTtB  TO  Beal  Estate"— "Dbawn 
IN  Question." 

A^ere  real  estate  is  held  nnder  and  by 
virtue  of  some  right  in  the  property,  so  that 
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the  right  of  iMMBession  cannot  he  detennined 
without  adjaating  the  right  in  the  property  itr 
self,  then  the  "title  to  real  estate"  Is  "drawn  in 
question,"  within  the  meaning  of  the  statute, 
stating  that  "justice  courts  cannot  try  actions 
which  inrolre  title  to  real  estate,  or  in  which 
feuch  title  la  drawn  in  qnestion." 

rEii.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  M  8a-07;  Dec.  Dig.  S 
86.* 

For  other  definitions,  ie«  Words  and  Phrases, 
ToL  S,  9-  2201,  vol.  S.  pp.  6979-6982,  7816.] 

Appeal  from  District  Gonrt,  lioncaster 
County;   Frost,  Jndge. 

Action  by  Oscar  iIa  Stone  against  Ida  Blan- 
cbard.  Judgment  of  dismissal,  and  plaintiff 
appeals.     Affirmed. 

Bnrr  &  Marlay,  for  appellant  J.  A.  Brown 
and  J.  T.  Allenswortb,  for  appellee. 

8Ea)OWICK,  X  This  is  an  action  In  for- 
cible entry  and  detainer,  tried  In  Justice  ooart 
and  appealed  to  the  district  court  for  Lan- 
caster county.  Upon  the  trial  In  that  court 
without  a  Jury  the  court  found  that  the  title 
to  real  estate  was  drawn  in  question,  and 
that,  therefore,  the  Justice  being  without 
Jurisdiction,  tbe  district  court  was  without 
Jurisdiction  upon  appeal,  and  dismissed  the 
action.  Tbe  plaintiff  has  appealed  to  this 
court 

The  only  question  presented  upon  the  rec- 
ord is  as  to  whether  the  title  to  real  estate 
la  drawn  in  question  within  the  meaning  of 
section  907  of  the  Code,  which  provides  that 
Justices  shall  not  have  cognizance  "in  actions 
In  whldi  the  title  to  real  estate  la  sought  to 
be  recovered,  or  may  be  drawn  In  question, 
except  actions  for  trespass  on  real  estate, 
whid)  are  provided  for  in  this  title."  The 
plaintiff  Introduced  in  the  evidence  a  warran- 
ty deed  executed  to  him  by  George  U  Blan- 
chard  and  wife,  and  based  his  right  of  posses- 
sion thereon.  He  then  attempted  to  show 
that  the  defendant  knew  that  he  was  purchas- 
ing the  property  from  Oeorge  L.  Blanchard 
and  encouraged  him  in  doing  so,  and  other 
matters  tending  to  show  that  the  defendant 
ought  to  be  estopped  to  deny  the  plaintlflTB 
rights  under  the  deed.  This  question  of  es- 
toppel will  be  again  referred  to.  The  defend- 
ant who  is  the  mother  of  the  said  Oeorge  L. 
Blanchard,  testified  that  she  and  her  husband 
had  separated  eight  or  nine  years  before,  and 
that  at  the  time  they  separated  and  were  di- 
vorced they  had  two  sons,  Oeorge  L.  Blan- 
chard and  another  son,  and  that  they  gave 
each  of  them  80  acres  of  land;  that  Oeorge  sold 
his  80  acres  of  land  and  gave  her  $500  out  of 
the  proceeds  with  which  to  procure  a  home; 
that  the  money  was  deposited  in  the  bank  in 
her  name,  and  that  about  six  years  before  the 
trial  Oeorge  bought  the  lot  on  which  the 
house  in  question  was  built  out  of  this  $600, 
and  that  she,  the  defendant  hullt  the  house 
thereon  with  the  remaining  $400;    that  she 


supposed  at  the  time  that  the  title  to  tlie  lot 
was  taken  In  her  name,  and  that  after  she 
had  begun  building  the  house,  she  learned 
that  the  title  was  taken  in  the  name  of 
Oeorge,  and  that  thereupon  she  told  Oeorge 
that  she  "did  not  like  tbe  idea  of  putting  that 
money  on  the  lot  without  it  being  in  her 
name,"  and  that  he  promised  her  that  when 
It  was  all  finished,  "he  would  make  me  a 
deed  of  it  altogether";  that  she  went  into 
possession  of  the  house  and  lot  as  soon  as  the 
house  was  completed,  and  had  occupied  It  as 
her  own  home  ever  since,  a  period  of  about 
six  years,  without  paying  rent  to  any  one  or 
recognizing  any  one  else  as  the  owner.  The 
defendant  was  cross-examined  at  length,  and 
appears  to  be  a  fair  witness,  vrithout  making 
any  attempt  to  disguise  In  any  wi^  the  facts 
connected  with  the  transaction.  Tbe  evidence 
of  her  son  Oeorge  was  taken,  and  he  testifies 
in  general  terms  that  the  house  was  built 
with  his  money,  and  that  It  was  his  house  and 
his  property ;  that  he  had  allowed  his  mother 
to  reside  there  because  she  was  his  mother ; 
and  that  he  had  paid  the  taxes  on  the  prop- 
erty. There  is,  however,  no  denial  in  the  rec- 
ord of  the  defendant's  testimony  that  when 
she  and  her  husband  were  divorced,  they  di- 
vided their  property  between  their  two  sons, 
and  that  Oeorge,  in  consideration  of  receiving 
the  80  acres  of  land,  agreed  to  furnish  her 
with  a  home,  and  did  actually  deposit  $500 
to  her  credit  for  that  purpose,  and  that  the 
lot  was  bought  and  the  house  built  with  this 
$Q00. 

1.  The  plaintiff  Insists  that  in  an  action  of 
forcible  entry  and  detainer  to  recover  posses- 
sion of  real  estate,  an  equitable  title  and  pos- 
session pursuant  thereto  Is  no  defense,  and 
that  to  assert  and  prove  such  a  title  is  not 
competent  in  such  an  action,  but  that  ques- 
tion has  been  more  than  once  determined 
against  him  by  this  court  In  Lipp  v.  Hunt, 
25  Neb.  91,  41  N.  W.  143,  it  appears  from  the 
opinion,  which  was  written  by  the  present 
Chief  Justice  of  this  court  that  the  plaintiff 
had  the  legal  title  to  the  property  in  question, 
and  that  the  defendant  claimed  an  equitable 
Interest  in  the  land  under  an  oral  contract  of 
sale  made  with  one  who  himself  did  not  have 
the  legal  title,  but  claimed  through  mesne 
transfer  of  a  contract  of  sale  given  1^  the 
South  Omaha  Land  Syndicate  to  one  S.  S. 
Lewis.  The  evidence  showed  that  the  owner 
of  this  contract  sold  the  property  to  the  de- 
fendant without  giving  him  any  writing 
whatever,  and  that  the  defendant  took  pos- 
session, and  held  the  property  undi;r  that 
purchase.  The  principal  question  discussed 
was  whether  the  defendant's  control  and 
possession  of  the  property  was  such  as  to 
give  an  innocent  purchaser  notice  that  he 
had  possession  of  the  property,  and,  after 
determining  this  question  In  favor  of  the  de- 
fendant, the  court  said:  "We  presume  the 
law  is  well  settled  in  this  state,  at  least. 
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that  If  a  pttrchase  of  real  estate  1b  made, 
even  by  an  oral  contract,  If  any  considerable 
portion  of  tbe  purchase  money  Is  paid  and 
posseeslon  taken  by  the  vendee,  that  this  will 
be  Bufadent  to  take  the  contract  out  of  the 
statute  of  frauds,  and  entitle  the  vendee  to 
the  performance  of  his  contract  Also,  that 
during  Buch  possession,  If  open  and  notori- 
ous, any  purchase  of  the  property  by  a  third 
party  will  be  with  notice  of  the  first  vendee's 
rights,  and  will  not  cut  off  his  equities. 
These  questions  can  be  litigated  only  in  a 
court  having  equity  powers."  All  the  Impor- 
tant qaestlons  presented  and  discussed  In 
this  case  appear  to  have  been  determined  In 
that  decision. 

Justice  courts  cannot  try  actions  which  in- 
volve title  to  real  estate,  or  In  which  such 
title  majy  be  drawn  In  question.  This  court 
has  frequently  been  called  upon  to  construe 
this  statute.  No  mere  dalm  of  title  or  claim 
or  assertion  that  title  is  drawn  In  question 
will  deprive  the  Justice  of  power  to  try  and 
determine  the  cause.  He  must  ascertain 
from  the  evidence  whether  the  action  involves 
or  draws  in  question  the  title  to  real  estate. 
Forcible  entry  and  detainer  Is  an  action  to 
determine  the  right  of  possession  and  any 
competent  evidence  whether  It  be  title  deeds 
or  other  written  or  oral  testimony  tending 
to  show  which  one  of  the  contending  parties 
Is  entitled  to  possession  of  the  disputed  prop- 
erty must  be  considered  t^  the  Justice.  If  he 
can  find  and  determine  the  right  of  posses- 
sion without  at  the  same  time  determining 
the  rights  of  the  pardes,  legal  or  equitable, 
in  the  property  Itself,  it  cannot  be  said  that 
the  title  is  drawn  In  question.  If,  however, 
possession  is  held  under  and  by  virtue  of 
some  right  In  the  property  so  that  the  right 
of  possession  cannot  be  determined  without 
adjusting  the  right  In  the  property  itself,  then 
the  title  to  real  estate  is  drawn  in  question 
within  the  meaning  of  the  statute.  The  Jus- 
tice must  find  from  the  competent  evidence 
whether  title  to  real  estate  is  drawn  In  ques- 
tion, and  not  from  the  pleadings  or  from  the 
dalms  or  pretensions  of  the  parties.  There 
must  be  competent  evidence  tending  to  show 
that  there  Is  in  fact  a  title  to  real  estate  in 
question  tendering  a  genuine  Issue  which  the 
parties  are  entitled  to  have  adjudicated.    An 


imfoonded  assertion  of  rl^t,  wltbout  compe- 
tent evidence  to  sumK>rt  it,  will  not  deprive 
the  Justice  of  Jnrladlction. 

The  evidence  in  this  case  Is  amply  suffi- 
cient to  bring  it  within  the  law  as  announced 
in  LIpp  V.  Hunt,  supra.  George  Li  Blan- 
cbard  had  good  reason  to  give  to  his  mother  a 
part  of  the  proceeds  of  the  80  acres  of  land 
which  he  received  as  a  free  g^ift  from  her  and 
his  father.  When  the  $600  was  placed  to  her 
credit  pursuant  to  his  promise,  it  became  her 
money,  and,  if  this  lot  was  bought  and  the 
house  built  thereon  with  her  money,  as  the 
uncontradicted  evidence  shows,  she  Is  in 
equity  the  owner  of  the  property,  and  is  in 
possession  by  vlrtae  of  tliat  ownership. 
These  are  questions  that  cannot  be  tried  by 
a  Justice  of  the  peace. 

The  plaintiff  Introduced  evidence  tending 
to  show  that  the  defendant  knew  that  he  was 
about  to  pundiase  the  property,  and  encour- 
aged him  to  do  so  without  asserting  her  In- 
terest, and  it  Is  urged  that  she  ought  now  to 
be  estopped  to  dalm  any  right  In  the  prox>er- 
ty.  There  are  several  very  sufSdent  answers 
to  this  suggestion.  The  plaintiff  and  defend- 
ant were  near  neighbors  for  several  years 
before  the  trtuosactlon  In  question,  and  the 
plaintiff  had  beyond  question  actual  notice 
of  facts  that  would  lead  any  man  to  suppose 
that  the  defendant  bad  some  rights  in  the 
property.  He  knew  that  the  defendant  was 
Ignorant  of  her  legal  rights,  and  that  she 
supposed  that,  because  she  failed  to  get  the 
deed,  as  her  son  agreed,  she  had  been  effeo- 
taally  deprived  of  her  rights.  Her  state- 
ment to  him  was  tbat,  If  the  property  had 
to  be  sold,  cAie  would  rather  he  would  buy 
It  than  any  one  else,  and  other  similar  state- 
ments. And,  again,  such  statements  would 
not  affect  her  right  to  continue  in  the  posses- 
sion of  the  property  except  so  far  as  the^f 
affected  her  right  to  the  title  itself,  and  the 
court  plainly  had  no  ^risdlctlon  to  try  her 
title,  and  no  occasion  therefore  to  weigh  evi- 
dence that  would  affect  her  title.  Such  mat- 
ters might  very  properly  be  presented  to  a 
court  of  equltiy  with  power  to  determine  Anal- 
ly the  Interest  of  the  respective  parties  In  the 
real  estate  itself. 

We  think  the  Judgment  of  the  district  court 
is  clearly  right,  and  it  Is  therefore  affirmed. 
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HBLOESON  T.  B.   B.   HIOIiBT  CO. 
(Supreme    Court   of    Iowa.      June   16,    1910.) 

1.  Mastkb  and  Servant  (|  26S*)— Injubt  to 
SKBVAirr— Neouqekce— Kks    Ipsa    Loqui- 

T1JB. 

The  fact  that  an  employ^  was  injured 
while  unloading  goods  from  a  freight  elevator 
by  the  audden  starting  thereof  does  not  raise 
a  presumption  of  the  master's  negligence,  be- 
cause the  accident  may  have  happened  from 
some  cause  for  which  he  was  not  responsible, 
as  well  as  from  a  cause  for  which  he  was  liable. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  877-908;  Dec.  Dig.  f 
265.*] 

2.  Mabtes  and  Sebvant  (I  278*)— Injdbt  to 
Servant — Nkoligence— Evidence. 

In  an  action  for  injuries  to  a  servant  while 
nnloading  goods  from  a  freight  elevator  caused 
by  the  sudden  starting  thereof,  evidence  held 
not  to  justify  a  finding  that  the  general  man- 
ager in  charge  of  the  Business  started  the  ele- 
rator  without  giving  the  warning  required  by 
the  rules  of  the  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  9B4-OT7;  Dec.  Dig.  i 
278.»J 

3.  Master  and   Servant   (|   100*)— Fellow 
Servants— Who  are. 

The  negligence  of  one  employed  as  gen- 
eral manager  in  charge  of  the  business  at  a 
warehouse  in  starting  a  freight  elevator,  with- 
out giving  the  warning  required  by  the  rules, 
thereby  injuring  a  servant  nnloading  goods 
from  the  elevator,  was  the  negligence  of  a  fel- 
low servant,  so  that  the  master  was  not  liable 
for  the  injuries  sustained. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  440-474;  Dec.  Dig.  | 
190.*] 

.\ppeal  from  District  Court,  Cerro  Gordo 
County ;  C.  H.  Kelley,  Judge. 

.\ction  at  law  to  recover  damages  for  per- 
sonal Injuries  received  by  plaintiff  while 
ntteiupting  to  operate  a  frel^t  elevator  in  a 
building  owned  and  operated  by  defendant 
Trial  to  a  jury,  verdict  and  Judgment  for 
pluiutiff,  and  defendant  appeals.     Reversed. 

Hewitt,  MUler  &  Walllugford  and  C.  Wood- 
bridge,  for  appellant  Blythe,  Murkley,  Rule 
&  Smith  and  Senneff  &  Bliss,  for  appellee. 

DEEMER,  C.  J.  Defendant  is  a  corpora- 
tion operating  a  cold  storage  warehouse  in 
the  cil7  of  Mason  City.  For  the  purpose  of 
carrying  goods  and  produce  from  one  story  to 
another  in  this  building,  it  bad  Installed  a 
freight  elevator,  which  was  operated  by  elec- 
tric power.  No  system  of  bells  or  signals 
was  provided,  but  it  promulgated  a  rule 
among  its  employes  to  the  eflTect  that  before 
any  of  them  should  move  the  elevator,  they 
must  call  up  or  down  the  sliaft  to  warn  other 
employes  of  the  proposed  movement  The 
case  as  made  by  the  petition  is  that  plaintiff 
was  employed  by  defendant  on  or  about  No- 
vember 22,  1906,  to  work  about  the  ware- 
house, and  "that  the  defendant  employed 
and  had  in  charge  of  the  management  of  said 
business  a  superintendent  or  manager,  and 
that  on,  to  wit,  the  Ist  day  of  December, , 


1906,  the  plaintiff  was  ordered  and  directed 
by  the  said  def  eudant  through  its  superintend* 
ent  to  use  and  operate  said  elevator  in  and 
about  his  employment  and  for  the  purpose  of 
carrying  and  conveying  certain  produce  from 
the  basement  of  said  building  upward  to  other 
floors  thereof;  that  while  this  plaintiff  was 
carrying  out  the  directions  of  the  defendant 
and  unloading  produce  from  said  elevator 
in  the  basement,  and  while  said  plaintiff  was 
in  the  exercise  of  due  care  on  bis  part,  he 
Inserted  his  baud,  arm,  and  a  portion  of  his 
body  over  the  floor  of  said  elevator  as  he 
was  required  to  do  uuder  the  direction  of  the 
defendant,  in  the  performance  of  his  duties, 
and  uuder  the  direction  of  the  defendant 
through  its  superintendent,  the  said  defend- 
ant through  its  superintendent  negligently, 
carelessly,  and  without  regard  to  its  duties 
owing  this  plaintiff  moved  or  caused  to  be 
moved  the  suld  elevator  suddenly  aud  without 
warning  to  the  plaintiff,  and  in  violation  to 
the  rules  which  required  call  to  be  made  to 
plaintiff;  that  the  said  elevator  so  moved  or 
caused  to  be  moved  by  the  defendant  through 
its  superintendent  moved  violently  and  rap- 
idly upward  while  he  so  had  his  hand,  arm, 
and  a  portion  of  his  body  inserted  over  the 
floor  of  said  elevator;  that  said  elevator  was 
so  drawn  upward  through  the  elevator  shaft, 
and  plaintiff's  hand  and  arm  were  caught  be- 
tween the  floor  of  said  elevator  and  the  side 
of  said  elevator  shaft,  whereby  his  arm  was 
mangled,  crushed,  and  torn,  and  he  was  there- 
upon violently  thrown  upon  the  floor  of  said 
basemeut.'* 

Other  allegations  of  negligence  were  made, 
but  this  was  th«  only  one  submitted  to  the 
Jury.  Defendant's  answer  was  a  general  de- 
nial and  a  plea  of  assumption  of  risk.  The 
trial  court  did  not  submit  the  issue  of  as- 
sumption of  risk,  but  submitted  the  case 
wholly  upon  the  question  of  whether  O'Keefe, 
defendant's  superintendent,  started  the  ele- 
vator without  giving  any  warning  as  stated 
in  the  petition  from  which  we  have  quoted. 
The  jury  was  also  properly  instructed  upou 
the  issue  of  contributory  negligence.  This 
appeal  presents  but  two  matters  which  will 
be  considered.  One  is  the  sufficiency  of  the 
testimony  to  show  that  O'Keefe  started  the 
elevator,  and  the  other  the  liability  of  the  de- 
fendant for  the  negligence  of  O'Keefe  in  the 
event  it  be  found  that  he  started  the  elevator 
without  warning.  The  testimony  shows  that 
O'Keefe  was  defendant's  general  manager, 
and  had  charge  of  the  business  at  the  ware- 
house when  the  accident  occurred,  and  it  also 
shows  that  he  properly  promulgated  rules 
with  reference  to  giving  warning  before  any 
of  the  employes  should  attempt  to  move  the 
elevator.  It  is  claimed,  however,  that  he 
himself  violated  the  rules  and  started  the  el- 
evator without  giving  any  warning,  thus 
causing  the  Injury  of  which  plaintiff  com- 
plains.   There  is.  no  direct  testimony  as  to 
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what  started  tbe  elevator  to  move.  Plaintiff 
testified  that  he  did  not  do  it,  and  O'Keefe 
was  equally  positive  that  he  did  not  In  the 
building  at  the  time  were  Griffith,  defendant's 
engineer,  and  E.  B.  Higley,  president  of  de- 
fendant company,  in  addition  to  plaintiff 
and  O'Keefe,  and  it  is  not  claimed  that  either 
Griffith  or  Hlgley  started  the  elevator.  Plain- 
tiff testified  as  follows :  "I  gave  a  signal  by 
calling  into  the  elevator  shaft  twice,  'elevator 
down.'  After  that,  I  reached  for  tbe  rope  or 
cable  to  start  the  elevator.  When  the  eleva- 
tor started  up,  I  bad  not  touched  the  rope. 
I  did  not  pull  any  rope  there  at  all.  When 
the  elevator  sturted  up,  it  is  pretty  hard  to 
say  bow  rapidly  it  did  go.  I  tried  to  get  out 
of  it  to  escape  from  °  being  caught  It  caught 
my  arm  Just  below  the  elbow  between  the 
top  of  tbe  casing  and  the  door  entering  into 
the  elevator  shaft  and  the  floor  of  the  eleva- 
tor. I  should  Judge  that  the  floor  of  the  ele- 
vator was  somewheres  about  between  three 
asd  fonr  feet  from  the  floor  of  the  basement 
where  I  was  standing.  The  door  that  leads 
into  tbe  elevator  shaft  was  somewhere  from 
5^  to  6  feet  high.  After  the  accident  I  was 
coming  up  the  stairs  out  of  the  basement 
I  saw  Pete  Burke  and  Mr.  Higley.  Mr.  O'- 
Keefe wanted  to  know  how  It  happened,  and 
I  told  him  that  I  was  going  to  use  tbe  eleva- 
tor, and  I  had  hollered  for  It  and  that  I 
reached  in  and  was  going  to  pull  the  rope  and 
let  it  down,  but  that,  before  I  got  that  far, 
somebody  else  pulled,  and  it  went  up  and 
caught  me.  •  ♦  *  The  first  rope  was  prob- 
ably somewheres  around  a'  foot  or  a  foot  and  a 
haVf  from  the  door.  The  other  ropes  would  be 
a  little  further  to  the  other  way.  I  intended 
to  reach  for  the  rope  furthest  away.  •  »  • 
Thefront cable,  the  one  nearest  tbe  door,  starts 
the  elevator  up.  It  was  my  Intention  to  start 
the  elevator  do\>n.  I  did  uot  reach  or  touch 
any  of  the  ropes  there.  I  did  not  think  there 
was  any  way  by  which  that  elevator  could 
move  u])  or  dqwn  unless  somebody  had  moved 
the  ropes.  *  *  *  I  worked  at  the  plant 
continuously  every  day  from  November  22d 
until  the  day  I  was  injured.  During  my 
employment  I  used  the  elevator  quite  often. 
One  day  I  made  as  many  as  a  dozen  trips. 
A  good  deal  of  tbe  time  some  one  was  with 
me.  Sometimes  I  went  up  alone.  I  started 
and  stopped  it  on  those  occasions.  When 
there  was  some  of  tbe  other  boys  that  was 
working  there  with  me.  on  the  elevator,  I 
always  let  them  operate  it  I  could  see  how 
they  did  It  •  •  •  In  attempting  to  reach 
in  there  at  the  time,  I  had  my  right  hand 
and  arm  Inside.  I  tried  to  look  in  and  I 
saw  the  ropes.  I  saw  where  I  was  direct- 
ing my  hand.  I  got  my  arm  In  there  be- 
yond the  elbow.  ,  I  think  the  floor  of  the 
elevator  at  that  time  was  probably  three 
to  four  feet  above  the  floor.  Tbe  elevator 
started  after  I  got  my  hand  in  there.  I  bad 
occasion  to  use  this  elevator  the  first  day  I 
entered  defendant's  employ.  The  man  that 
was  working  with  me  did  the  signaling.    He 


hollered  'elevator  up'  when  we  started,  and 
then  we  went  up.  As  we  started  down,  be 
said  'elevator  down.'  Mr.  O'Keefe  told  me 
the  first  day  I  was  there  that  that  was  the 
way  they  managed  the  thing.  He  told  me,  if 
I  wanted  to  use  the  elevator  to  go  down,  to 
holler  out  good  and  loud.  As  I  used  the  ele- 
vator during  those  10  days,  I  observed  that 
custom  right  along." 

As  already  stated,  O'Keefe  and  the  other 
men  present  stated  emphatically  that  ibey 
did  not  start  tbe  elevator.     No  one  seems 
to  know  Just  what  caused  the  elevator  to 
start ;  and,  under  the  Issues  and  tbe  instruc- 
tions, the  Jury  was  bound  to  find  that  O'Keefe 
was  the  man  who  did  it    The  only  Jnstlflca- 
tion  for  such  a  finding  is  a  presumption  that 
some  one  must  have  started  It,  and  that  as 
O'Keefe  was  at  a  place^ where  he  might  have 
started  it,  he  la  the  man  who  did  It,  al- 
though it  is  conceded  that  plaintiff  faimselt 
was  more  nearly  In  a  position  to  start  it 
than  any  one  else.    The  doctrine  of  res  ipsa 
loquitur  does  not  apply  to  tbe  case,  and  tbe 
trial  court  did  not  submit  the  issue  on  that 
theory.    As  the  accident  may  as  well  have 
happened  from  some  cause  for  which   de- 
fendant was  not  responsible  as  from  a  cause 
for  which  it  was  liable,  the  mere  starting  of 
tbe  elevator  affords  no  proof  of  defendant's 
negligence.    We  are  constrained  to  hold  that 
plaintiff  did  not  make  out  a  case  on  the  tbeoiy 
in  which  it  was  presented  to  the  Jury.  Rhines 
V.  Railroad,  75  Iowa,  597,  39  N.  W.  912;  Neal 
V.  Railroad,  129  Iowa,  6,  105  N.  W.  197,  2  L. 
R.  A.   (N.   S.)   905;    O'Connor   v.   Railroad. 
129  Iowa,  630,  106  N.  W.  161;    Ashbach  v. 
Railroad,  74  Iowa,  248,  37  N.  W.  182 ;  Thayer 
V.  Coal  Co..  121  Iowa,  121,  96  N.  W.  718; 
Bell  V.  Clarion,  113  Iowa,  126,  84  N.  W.  962. 
Moreover,  even  if  the  Jury  had  been  Justified 
In  fludiug  that  O'Keefe  started  the  elevator 
without  giving'  warning,  his  negligence  in  so 
doing  was  not  that  of  the  defendant  the 
master,  but  of  a  servant  who  at  the  time  was 
engaged  in  the  same  common  employment 
with  tbe  plaintiff.    The  fact  that  this  fellow 
servant  was  of  a  higher  grade  than  plaintiff 
does  not  change  the  rule.    In  starting  the  el- 
evator without  giving  warning  O'Keefe  was 
not  performing  a  maaterlal  duty.    Bamicle 
V.  Connor.  110  Iowa,  238,  81  N.  W.  462;  Scott 
V.  O.  G.  W.  R.  R.,  113  Iowa.  884,  85  N.  W. 
631;    McQneeuy  v.  Ry.  Co.,  120  Iowa,  522, 
94  N.  W.  1124;   Wilder  v.  O.  W.  Cereal  Co.. 
134  Iowa,  451, 109  N.  W.  780.    Defendant  had 
promulgated  the  necessary  rules  about  giv- 
ing warning,  and  had  instructed  all  Its  em- 
ployes to  do  so,  and  no  greater  duty  of  giving 
warning  was  Imposed  upon  O'Keefe  than  up- 
on any  other  employe  who  should  attempt 
to  dse  the  elevator.     O'Keefe  was  not  de- 
fendant's alter  ego  In  attempting  to  use  the 
elevator  even  If  he  did  start  it    He  was  un- 
der a  like,  but  no  greater,  duty  to  give  warn- 
ing, and  bis  failure  to  give  It  can  no  more 
be  charged  to  defendant  than  If  some  other 
employ^  had  been  guilty  of  the  same  neglect 
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His  failure  to  Co  so  was  simply  his  own  neg- 
ligence for  wbich  under  well-settled  rules  at 
law  defendant  Is  not  responsible.  It  is  not 
a  case  wliere  defendant  furnished  an  un- 
safe place  to  work.  Tbo  place  was  safe  and 
only  became  unsafe  when  an  employ^  with 
proper  instructions  failed  to  give  warning, 
and  did  not  then  become  unsafe  to  every 
one  in  the  building,  but  only  to  the  one  who 
was  about  to  use  the  elevator.  It  differs 
materially  from  mining  cases  where  high 
explosives  are  used  which  make  the  place 
unsafe  to  all  who  may  be  in  the  mine  unless 
warning  is  actually  given.  In  such  cases  the 
duty  to  actually  give  warning  is  held  to  be 
masterial,  as  in  Hendrickson  t.  Oyinum  Co., 
133  Iowa,  89,  110  N.  W.  322,  9  L.  K.  A.  (N.  S.) 
555;  JacobBon  v.  Gypsum  Co.,  120  N.  W.  651; 
Beresford  V.  Coal  Co.,  124  Iowa,  34.  98  N.  W. 
902,  70  L.  R.  A.  256,  and  other  like  cases. 

Sbonid  we  bold  the  master  liable  for  fail- 
are  to  give  warning  in  this  case,  nothing 
would  remain  of  the  well-established  rule, 
often  announced  by  this  court,  that  for  the 
negligence  of  a  fellow  servant  the  master  Is 
not  liable.  Here  we  must  assume  there  was 
no  defect  in  the  elevator,  no  lack  of  a  proper 
number  of  efficient  servants,  no  failure  to 
promulgate  proper  rules,  no  negligence  in 
failing  to  instruct  plaintiff  as  to  dangers, 
no  failure  to  provide  a  reasonably  safe  place 
to  work,  and  sufficient  appliances.  The  only 
negligence  charged  and  submitted  was  the 
failure  of  a  servant  to  give  warning  and  com- 
ply with  the  rules  before  starting  the  eleva- 
tor. This  was  clearly  the  negligence  of  a  fel- 
low servant,  for  which  defendant  cannot  be 
held  responsible. 

2.  We  are  also  constrained  to  hold  that  the 
issue  of  assumption  of  risk  should  under  the 
pleadings  and  the  testimony  have  been  sub- 
mitted to  the  Jury,  although  we  should  not 
for  this  reason  have  reversed  the  case.  The 
issue  was  tendered,  and  there  was  evidence 
to  support  it,  and  we  think  the  matter  should 
have  been  submitted  to  the  Jury. 

For  the  errors  pointed  out,  the  Judgment 
must  be,  and  It  is,  reversed. 


AIXBN  V.  BRENNAN,  Judge. 
(Supreme    Court   of   Iowa.      June   16,    1910.) 

CCBTIOBABI    (i    68*)— FlNOINOS. 

Findinss  on  conaictla^  evidence  will  not 
be  dlsturt>ea  on  certiorari  unless  clearly  wrong. 
[Ed.   Note. — For  other  cases,   see  Certiorari, 
C^nt.  Dig.  If  180-182;    Dec.  Dig.  i  6a*] 

One  Wegner,  having  been  enjoined  from 
keeping  a  liquor  nuisance  in  the  town  of 
Talley  Jtmction,  Iowa,  was  charged  with  acta 
done  in  violation  of  said  writ.  On  hearing  be- 
fore the  district  court  of  Polk  county,  Hon. 
Hngh  Brennan,  presiding,  the  charge  was 
found  not  to  be  sustained,  and  Wegner  was 
discharged.    To  review  said  order  this  pro- 


ceeding In  certiorari  was  institnted.     Dl»- 


M.  S.  Odle,  for  complainant  Obaa  8. 
Bradsbaw,  for  respondent. 

PER  CURIAM.  The  question  presented 
by  this  case  Is  purely  one  of  fact  whether  Weg- 
ner did  or  did  not  faU  to  observe  the  provi- 
sions of  the  mulct  law  forbidding  the  open- 
ing of  his  saloon  on  Sunday,  the  admission  of 
minors  therein  at  any  time,  and  the  clos- 
ing of  his  place  of  business  at  10  o'clock. 
There  was  some  evidence  tending  to  sustain 
the  charges,  bat  the  correctness  of  such  tes- 
timony was  controverted  by  other  witness^ 
and  we  are  not  prepared  to  say  that  the  con- 
clusion reached  by  the  trial  court  was  tb 
clearly  wrong  as  to  call  for  interference  on 
our  part 

The  writ  of  certiorari  is  therefore  ordered 
dismissed. 


PARKINSON  V.  HOTT. 

(Supreme  Court  of  Iowa.  June  16,  1910.) 
Pbiwcipal  and  StjarrT  (|  5*)— Rklationbhip. 
A.  and  S.  delivered  to  plaintiff  their  prom- 
issory note  for  $190;  A.  l>einK  the  princioal 
debtor  and  S.  a  surety  only,  and  A.  giving  S. 
his  note  to  secure  him.  Thereafter  it  was 
agreed  between  all  parties  that  defendant,  who 
was  Indebted  to  A.  for  S!iO.  should  pay  ttie 
amount  of  her  debt  to  plaintiff,  and  that  it 
should  operate  as  a  payment  on  the  note  to 
plaintiff,  in  pursuance  of  which  agreement  A. 
paid  plaintiff  $100  on  the  note,  and  defendant 
signed  the  note  as  a  malcer,  whereupon  S.  sur- 
rendered the  security  given  him  by  A.  Held, 
that  defendant  was  not  a  surety,  her  undertak- 
ing being  an  original  obligation  on  ber  part  to 
pay  her  own  debt,  and  hence  the  release  with- 
out her  consent  of  8.  did  not  release  her. 

fEkl.  Note.— For  other  oases,  see  Principal  and 
Surety.  Cent.  Dig.  §  5 ;  Dec.  Dig.  |  6.*] 

Appeal  from  District  Court  Jackson  Comi- 
ty; A.  J.  House,  Judge. 
The  opinion  states  the  case.    Affirmed. 

Thomas  &  Thomas  and  C  C.  Cole,  for  ap- 
pellant   W.  C.  Gregory,  for  appellee. 

SHERWIN,  J.  In  May,  1903,  Samuel  An- 
drews and  C.  W.  Starr  executed  and  deliv- 
ered to  the  plaintiff  their  promissory  note 
for  $190,  due  in  one  year.  As  a  matter  of 
fact,  Andrews  was  the  principal  debtor  and 
Starr  a  surety  only,  and  to  secure  Starr  An- 
drews gave  him  bis  note  for  $190  and  secur- 
ed the  same  by  a  mortgage.  In  August  1903, 
Mary  A.  Hoyt  was  indebted  to  Samuel  An- 
drews in  the  sum  of  $90,  and  It  was  then 
agreed  between  all  parties  concerned  that 
M.  A.  Hoyt  should  pay  that  amount  to  the' 
plaintiff  herein,  and  that  it  should  operate 
as  a  payment  of  $90  on  the  note  of  $190  ex- 
ecuted by  Andrews  and  Starr  to  the  idaln- 
tiff.  In  pursuance  of  said  agreement  An- 
drews paid  $100  of  the  principal  and  the  in- 
terest due  on  the  note  to  plaintiff,  and  M.  A. 
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Hoyt  signed  the  note  as  a  maker  and  dellT- 
ered  It  bade  to  the  plaintiff.  Thereupon 
Starr  surrendered  the  security  that  Andrews 
had  given  him. 

The  appellant's  principal  contention  Is  that 
M .  ▲.  Hoyt  was  a  surety  on  said  note,  and  that 
the  release  of  Starr  without  her  consent  re- 
leased her.  The  trouble  with  the  appellant's 
position  la  that  he  falsely  assumes  that  M. 
A.  Hoyt  was  a  surety.  No  question  of  sure- 
tyship Is  In  the  case  in  our  Judgment.  M.  A. 
Hoyt  undertook  to  pay  the  plaintiff,  not  for 
the  benefit  of  Andrews,  but  for  the  purpose 
of  paying  her  own  debt  to  Andrews.  It  was 
an  original  obligation  on  her  part,  as  binding 
as  it  wonld  have  been  had  she  signed  her 
name  to  a  note  for  $90  which  bore  no  other 
signatures.  The  transaction  amounted  to  no 
more,  nor  no  less,  than  the  giving  to  the 
plaintiff  of  her  own  note  for  $90.  No  question 
of  negotiability  Is  Involved  herein,  and  it 
makes  no  difference  whether  the  Instrument 
be  caned  a  note  or  a  simple  written  contract. 
It  is  a  written  promise  to  pay  a  Just  debt, 
and  should  be  enforced. 

The  Judgment  of  the  trial  court,  allowing 
the  claim,  Is  right,  and  it  Is  affirmed. 

Affirmed. 


STATE  v.   HEBRINGTON. 
(Supreme  Court  of  Iowa.     June  14,  1910.) 

1.  OsncmAi.  Law  (|  823*)— Instructions. 

An  instruction  in  a  rape  trial  that  the 
prosecutrix's  preTiona  conduct  was  immaterial, 
since  sexual  intercourse  with  a  female  under 
15  yean  old  is  prohibited,  but  that  the  tes- 
timony concerning  such  conduct  should  be  con- 
sidered on  the  question  of  her  credibility  was 
not  improper  as  assuming  that  she  was  under 
15,  where  other  instructions  set  forth  the  ma- 
terial allegations  of  the  indictment.  Including 
her  age,  and  required  the  state  to  prove  them 
beyond  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lisw.  Cent  Dig.  U  199S^-19d5,  3158;  Dec.  Dig. 
{  823.*] 

2.  Raps  (|  59*)— Instbuctions— Sufficien- 
CT  — Nboessitt  fob  Cobbobobation  of 
Pbosecutbiz. 

Instructions  diat  one  cannot  be  convicted 
of  rape  on  the  testimony  of  the  party  injured 
alone,  that  there  must  be  other  testimony  cor- 
roborating her,  etc.,  sufficiently  require  corrob- 
orating evidence  other  than  prosecutrix's  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  I  89;    Dec.  Dig.  {  59.»] 

8.  Rape  (|  64*)  —  Evidence  —  SaFFiciENcr 
—Cobbobobation. 

B>vidence  in  a  rape  trial  held  to  corroborate 
prosecutrix. 

■   [Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  ii  83,  84;    Dec.  Dig.  t  54.»] 

Appeal  from  District  Court,  Woodbury 
County;   Frank  R.  Gaynor,  Judge. 

Indictment  for  rape  upon  a  female  child 
Tinder  15  years  of  age.  Verdict  of  guilty  and 
Judgment  thereon.  Defendant  appeals.  Af- 
flrmed. 


Sullivan  &  Oriffin  and  C.  W.  Piersol,  for 
appellant  H.  W.  Byera  and  Charles  W. 
Lyon,  for  the  State. 

BVANS,  J.  The  offense  charged  is  alleg- 
ed to  have  been  committed  in  Sioux  City  on 
February  23,  1910.  Tbe  prosecutrix  was  13 
years  of  age  and  the  defendant  was  33  years 
of  age.  They  met  for  the  first  time  upon 
the  streets  of  Sioux  Olty  on  the  evening  of 
that  day,  and  within  a  few  minutes  fifter 
such  meeting  they  went  to  the  private  lodg- 
ings of  the  defendant,  where  the  prosecu- 
trix stayed  all  night  Up  to  this  point  the 
facts  are  undisputed.  Under  the  testimony 
of  the  prosecutrix  the  crime  -was  committed 
at  such  time  and  place.  Under  the  testi- 
mony of  the  defendant,  he  admits  meeting 
the  prosecutrix  as  a  stranger  and  taking 
her  to  bis  lodgings,  and  that  she  occupied 
the  same,  but  he  claims  that  he  left  her 
there,  and  sought  other  lodgings  for  himself. 

1.  The  defendant  complains  of  the  eighth 
instruction  given  by  the  court  to  the  Jury 
on  the  alleged  ground  that  it  assumed  as  an 
established  fact  that  the  prosecutrix  was 
under  15  years  of  age.  Many  authorities 
are  cited  to  the  effect  that,  notwithstanding 
that  the  testimony  upon  this  question  was 
undisputed.  It  was  nevertheless  in  issue,  and 
was  to  be  determined  by  the  Jury.  The 
state  has  no  occasion  to  controvert  the  le- 
gal proposition  contended  for.  Defendant's 
argument  at  this  point  places  a  oonstruc- 
tion  upon  instruction  8  which  Is  not  war- 
ranted. This  instruction  is  as  follows:  "Par. 
8.  You  will  notice  from  the  foregoing  stat- 
ute that  It  is  immaterial  as  to  wliat  the  pre- 
vious character  of  the  female  was  or  what 
her  prior  conduct  bad  been,  for,  as  you  ob- 
serve, the  law  absolutely  prohibits  the  hav- 
ing of  sexual  intercourse  with  a  f«nale  un- 
der the  age  of  15  years ;  but  you  are  to  con- 
sider all  the  testimony  that  has  been  of- 
fered and  introduced  before  yon  touching 
her  previous  character  and  conduct  as  bear- 
ing upon  the  credibility  of  her  testimony 
and  the  reasonableness  of  the  story  which 
she  tells,  and  give  it  such  weight  and  credit 
as  you  believe  it  is  fairly  and  reasonably 
entitled  to  under  all  the  facts  and  circum- 
stances and  evidence  submitted  to  you."  In 
a  previous  instruction,  the  court  had  recit- 
ed the  provisions  of  the  statute  as  applied 
to  the  offense  charged  in  the  Indictment 
In  Instructions  2  and  3  the  court  set  forth 
the  material  allegations  of  the  Indictment 
and  charged  the  Jury  that  the  burden  was 
upon  the  statb  to  prove  every  one  beyond  a 
reasonable  doubt  One  of  such  material  al- 
legations specifically  recited  by  tiie  court 
was  "that  the  said  Florence  Ward  was  then 
and  there  a  fenule  child  under  the  age  of 
15  years."  Tbia  charge  was  emphasized  by 
repetition  in  instrHctlon  7.  Instmctl(«  8 
was  properly  explanatory  of  the  statute,  and 
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was  In  no  senae  inoonalsteut  wltb  the  pre- 
Tioos  inatmctlona  here  referred  to. 

2.  The  defendant  complalne  o^  the  alleged 
fallnreof  the  court  toinatmct  the  Jury  "fully 
as  to  what  constituted  corroborating  evidence, 
and  that  auch  corroborating  evidence  must  be 
evidence  other  than  that  coming  from  the 
prosecutrix."  An  examination  of  the  record 
quite  rentes  defendant's  criticism  at  this 
l>olnt.  The  ninth  Instruction  given  by  the 
court  Is  as  follows:  "Xou  are  Instructed 
that  under  the  law  a  person  cannot  be  con- 
victed of  rape  or  assault  with  intent  to  com- 
mit rape  upon  the  testimony  of  the  party 
Injured  alone.  There  must  be  other  testi- 
mony to  Justify  a  conviction  which  corrobo- 
rates and  sustains  her  in  her  testimony,  in 
so  far  as  by  her  testimony  she  se^s  to  con- 
nect the  defendant  with  the  commission  of 
the  crime;  that  is,  you  cannot  convict  up- 
on the  testimony  of  the  party  injured,  Flor- 
ence Ward,  in  this  case,  unless  you  find  oth- 
er evidence  which  corroborates  and  sustains 
h^  and  tends  to  connect  the  d^endant  with 
the  commission  of  the  crime  charged." 
This  reiiulrement  of  the  statute  was  further 
emphasized  in  the  eleventh  Instruction  as 
follows:  "That  is,  the  law  requires  that  she 
be  corroborated  by  some  other  unimpeacha- 
ble evidence  in  the  case  tending  to  connect 
the  defendant  with  the  commission  of  the 
crime,  but  mere  oi^K>rtunlty  on  the  part  of 
the  defendant  to  commit  the  crime  is  not 
such  corroboration  as  the  law  requires." 
These  instructicKis  leave  the  defendant  no 
ground  of  complaint  in  this  respect. 

It  is  also  argued  that  there  was  no  suf- 
ficient corroborating  evidence.  This  point  is 
without  merit.  The  corroborating  evidence 
In  the  case  is  unusually  prominent  Assum- 
ing that  it  was  competent  for  the  Jury  to 
find  upon  the  testimony  of  the  prosecutrix 
alone  that  the  crime  was  committed  by  some 
one,  the  defendant's  own  testimony  was 
abundant  corroboration  tending  to  connect 
him  with  the  offense.  In  addition  to  that,  was 
the  testimony  of  his  landlady  who  discover- 
ed the  presence  of  the  prosecutrix,  and  for- 
bade the  defendant  from  keeping  her.  There 
was  considerable  other  testimony  of  greater 
or  less  weight,  all  of  which  confirmed  the 
testimony  already  referred  to.  The  defend- 
ant was  a  witness  in  his  own  behalf,  and 
his  own  testimony  was  nucb  as  to  leave  no 
doubt  of  his  guilt  in  the  light  of  the  other 
testimony  in  the  case.  We  have  read  the 
evidence  with  care.  It  is  sufficient  to  estab- 
llah  the  guilt  at  the  defendant,  not  only  be- 
yond a  reasonable  doubt,  bat  quite  beyond 
the  possibility  of  doubt.  It  is  argued  that 
the  prosecutrix,  notwithstanding  her  tender 
years,  was  an  abandoned  character.  Unfor- 
tunately such  appears  from  this  record  to 
be  only  too  true.  But  the  defendant's  own 
character  stands  in  no  better  light. 

?-.  The  cmrt  in  its  instructions  submitted 


to  the  considoratioD  of  the  Jury  the  crime 
of  assault  with  intent  to  CMumit  rape  as 
the  only  included  lesser  offense.  It  is  al- 
leged by  the  defendant  that  the  crime  of 
assault  and  battery  was  an  Included  lesser 
offense,  and  that  the  court  should  have  so 
Instructed  the  Jury.  Under  the  evidence  in 
this  case,  the  crime  was  voluntary  on  the 
part  of  the  prosecutrix.  There  was  no  evi- 
dence tending  to  the  contrary  In  any  degree. 
There  was  therefore  no  basis  in  the  evid^ice 
for'any  finding  of  assault  and  battery.  The 
defendant  was  therefore  guilty  of  the  graver 
offense  or  he  was  not  guilty  at  all.  This 
has  been  our  uniform  holding  heretofore  in 
this  class  of  cases.  State  v.  Stevens,  133 
Iowa,  684,  110  N.  W.  1067;  State  v.  Khig, 
117  Iowa,  492,  01  N.  W.  768;  State  v.  Sher- 
man, 106  Iowa,  684,  77  N".  W.  461.  No  oth- 
er errors  are  presented  for  our  considera- 
tion. 

The  Judgment   below   must   therefore  be 
affirmed. 


SAWYER  V.   GATNOR,  Judge. 
(Supreme  Court  of  Iowa.    Jane  16,  1910.) 

1.  IWTOXICATINO     LiQVOBS    (|     279*)— MOI-CT 

liAws— Violation    of   iNauNcnoN— Rmhi 

TO  OoNTiNUE  Business. 

Under  Code,  {  2448,  providing  that  no 
proceeding  shall  be -had  agamst  a  person  who 
has  i>aid  the  last  assessment  of  the  mulct  law, 
nor  against  his  premises,  on  account  of  selling 
intoxicating  liquors,  on  condition,  amoDR  other  ' 
things,  that  he  file  a  bond  conditioned  for  the 
faithful  observance  of  the  provisions  relating 
to  the  mulct  tax,  etc.,  where  a  person  who  had, 
by  violation  of  an  injunction  against  the  ille- 
gal sale  of  Intoxicating  liqnois,  forfeited  the 
protection  of  the  mulct  law,  he  could  not  avoid 
a  second  charge  of  contempt,  based  on  a  con- 
tinuance of  the  business  after  the  filing  of  the 
prior  information  for  contempt,  by  claiminK 
that  be  had  made  a  change  in  the  methods  of 
his  business,  where  it  does  not  appear  that  be 
has  filed  a  new  bond,  and  complied  anew 
with  all  the  conditions  entitling  him  to  the 
benefit  of  the  mulct  law. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  414 ;  Dec.  Dig.  {  279.*] 

2.  Intoxicatino  Iaquobs  (1 279*)— CoNxracra 
Proceedings  —  Release  —  Subsequent 
Sales. 

The  release  of  a  person  in  contempt  pro- 
ceedings for  violating  an  injunction  restraining 
him  from  selling  intoxicating  liquors  was  not 
an  adjndication  of  subsequent  charges  based 
upon  sales  alleged  to  have  been  made  after  the 
date  of  his  release. 

■! 


[Bd.  Note.— For  other  cases,  see  Intoxicatini 
Liquors,  Cent.  Dig.  {  414;   Dec.  Dig.  |  279.*. 

This  is  a  certiorari. proceeding,  in  the  na- 
ture of  an  appeal,  by  which  we  are  asked  to 
review  the  orders  of  the  trial  court  in  a  con- 
tempt proceeding  against  a  saloon  keeper  for 
violating  an  injunction.  Orders  annulled,  and 
cause  remanded. 

John  F.  Joseph,  for  plaintiff.  Wilbur 
Owen  and  T.  P.  Murphy,  for  defendant. 
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WEAVER,  X  In  the  year  1907  a  perpetu- 
al injunction  was  entered  by  the  dlatrlct 
court  of  Woodbury  county  restraining  Sam 
Gibson,  a  saloon  keeper  in  Sioux  City,  from 
unlawful  traffic  in  intoxicating  liquors.  On 
February  2,  1909,  he  was  charged  with  vio- 
lating said  Injunction,  and  contempt  proceed- 
ings were  Instituted  against  blm.  On  May 
4,  1906,  a  bearing  was  bad  upon  said  charge 
In  the  district  court,  and  Gibson  was  adjudged 
not  guilty  and  ordered  discharged.  In  a  cer- 
tiorari proceeding  brought  in  this  court  to 
review  snid  ruling  we  held  that  the  contempt 
was  sufficiently  established,  and  reversed  and 
annulled  the  order  of  discharge.  Sawyer  v. 
Oliver,  122  N.  W.  950.  Pending  the  certio- 
rari proceedings  another  charge  of  contempt 
-was  filed  based  on  alleged  acts  done  In  vio- 
lation of  the  Injunction  after  February  2, 
1809,  the  date  of  the  first  information.  As 
ve  have  in  the  first  proceeding  found  the 
<3iarge  there  made  to  be  sufficiently  eBtal>- 
Itshed  by  the  evidence.  It  follows  that  Gibson 
forfeited  the  protection  of  the  mulct  law  not 
later  than  said  date  last  named.  He  did  not 
attempt  to  requalify  by  securing  a  new  con- 
sent from  the  city  council  or  otherwise  until 
June  28,  1909,  when  he  procured  and  filed 
such  consent  together  with  a  consent  of  the 
flUJacent  property  owners,  but,  so  far  as  the 
record  shows,  he  has  never  procured  or  filed 
a  new  bond  as  required  by  the  statute.  It 
clearly  appears  that  be  'continued  to  keep 
and  operate  said  liquor  saloon  uninterrupted- 
ly during  all  the  period  between  February  2, 
1900,  and  the  date  of  the  hearing  upon  the 
subsequent  Information.  That  such  business 
was  unlawful  is  too  clear  for  argument. 
Having  once  forfeited  the  protection  of  the 
law,  be  could  not  relieve  himself  from  Its 
ban  by  a  mere  change  of  purpose  or  of  meth- 
od In  the  sale  and  disposition  of  his  wares. 
If  he  would  re-enter  the  protected  business,  it 
must  be  by  the  same  gate  and  subject  to  the 
same  conditions  which  would  have  been  re- 
paired of  him  had  he  never  enjoyed  the  privi- 
lege before.  That  such  Is  the  requirement  Is 
manifest  from  the  reason  as  well  as  the  let- 
ter of  the  stotute.  The  city  council  may  re- 
fuse its  consent  to  one  who  has  shown  a  dis- 
position to  violate  the  law.  The  adjacent 
property  owners  may  have  concluded  that 
one  who  has  demonstrated  bis  disposition  to 
break  over  legal  restraints  is  not  a  desirable 
neighbor.  The  sureties  upon  his  bond  may 
prefer  to  no  longer  stand  as  sponsors  for  his 
conduct  of  the  business,  and,  until  he  has 
met  anew  the  conditions  Imposed  upon  all 
applicants  for  aduilssl6n  to  the  select  number 
who  according  to  our  peculiar  statute  (Code, 
i  2448),  may  transact  an  illegal  business 
und^  the  protection  of  the  law,  the  bar  of 
the  statute  cannot  be  successfully  pleaded 
by  him.  We  held  in  Rink  v.  Bollinger,  123 
M.  W.  183,  that  one  who  forfeits  his  privilege 
under  the  statute  Is  not  required  as  a  con- 


dition precedent  to  re-entering  the  boslness 
to  procure  a  new  general  statement  of  con- 
sent from  the  people  of  his  county  or  munici- 
pality. The  statutory  requirement  of  such 
consent  is  deemed  to  be  the  nature  of  a  dec- 
laration of  public  policy  conceminj;  the  traf- 
fic which  continues  efFectlve  until  revoked 
according  to  law,  but  It  does  not  rrileve  the 
dealer  iwho  has  once  forfeited  the  prlvQege 
from  the  necessity  of  making  new  qualifica- 
tions, and  he  can  regain  its  protection  only 
by  compliance  with  all  the  conditions  im- 
posed. We  so  held  In  Buck  v.  Powers,  121 
N.  W.  1012,  and  in  no  other  way  can  the  law 
be  interpreted  and  enforced  without  reducing 
It  to  a  farce. 

The  release  of  Gibson  on  May  4,  1909,  upon 
tiie  charge  filed  February  2,  1909,  was  in  no 
sense  an  adjudication  of  the  subsequent 
charge  based  on  acts  alleged  to  have  been 
done  after  the  latter  date.  These  being 
shown  by  clear  and  practically  undisputed 
evidence,  the  district  court  should  have  ad- 
Judged  him  guilty  of  contempt 

Other  questions  argued  by  counsel  need 
not  be  considered  as  those  to  which  we  have 
referred  are  decisive  of  the  result.  For  the 
reasons  stated,  we  hold  that  Gibson  was  im- 
properly relieved  of  the  charge  of  contempt, 
and  the  order  discharging  him  therefrom  is 
annulled,  and-  the  cause  is  remanded  for  fur- 
ther proceedings  In  harmony  'with  this  opin- 
ion. 

Annulled. 


In  re  CRAWFORD'S  ESTATE. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Taxation   (|   876*)— Inhkbttarcic   Taxes 

—O  HABITABLE    LEOACIES. 

Though  CoAc  Stipp.  1907,  t  1467,  exempt- 
ing gifts  to  charitable,  educational,  or  relifrions 
societieR  from  inhpritance  taxes,  does  not  exempt 
a  legacy  to  the  Salvation  Army  or  other  reli- 
gious or  charitable  iuRtitution  organized  un- 
der the  lavs  of  another  state,  it  does  exempt 
a  gift  to  a  local  branch  of  the  Salvation  Army 
to  be  expended  in  the  state  in  ererting  a  ball 
for  the  brnach  and  in  caring  for  sick  and  dis- 
abled members. 

fBM.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  H  1093-1099;    Dec.   Dig.  i  876.*] 

2.  CHABiTiEa    (I    18*)— Vauditt— Disquali- 
fied Trustee. 

A  charitable  trust  created  by  a  will  is  not 
defeated  because  the  trustee  named  has  no 
legal  existence  or  Is  without  power  to  accept 
or  administer  the  trust;  a  trustee  being  prop- 
erly appointed  by  the  court  construing  the 
trust. 

[Bd.  Note.— For  other  cases,  see  Charidea, 
Cent  Dig.  S|  18,  42,  73;    Dec.  Dig.  |  18.*] 

Appeal  from  District  Court,  Des  Moines 
County;  W.  S.  Withrow,  Judge. 
The  opinion  states  the  case.    Affirmed. 

H.  W.  Byers,  Atty.  Gen.,  and  George  Coa- 
son,  Asst.  Atty.  Gen.,  for  appellant  Blake  & 
Wilson,  for  appellee. 
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WBAVKB,  J.  Louisa  tJ.  Crawford  died 
testate  May  13,  1908.  Of  the  proTlsIons  of 
her  will  the  only  one  requiring  consideration 
upon  thla  appeal  Is  the  following :  Item  14 : 
"At  the  death  of  my  husband,  George  W. 
Crawford,  and  when  our  homestead  situated 
at  No.  605  South  Garfield  avenue,  is  sold  it 
is  my  wish  and  I  hereby  direct  that  from 
the  proceeds  of  same,  the  sum  of  $2,000.00 
shall  be  glTen  to  the  Barlington,  Iowa,  brandi 
of  the  Salvation  Army,  for  the  following  spe- 
cific purposes:  $1,000.00  of  said  sum  to  be 
expended  In  the  purchase  of  a  permanent 
home  or  hall  for  said  army,  and  the  remain- 
ing $1,000.00  to  be  paid  to  said  army  and 
maintained  as  a  fund  to  care  for  the  sick  or 
disabled  members  thereof."  The  will  having 
been  admitted  to  probate,  the  executor  there- 
of filed  a  petition  alleging  that  the  paragraph 
above  quoted  was  ambiguous  and  uncertain 
and  asking  a  Judicial  construction  of  its 
terms  with  reference  to  the  foregoing  para- 
graph. Upon  consideration  of  the  matter 
thus  presented,  the  court  entered  an  order  as 
follows :  "It  Is  ordered  that  the  executor  pay 
over  to  the  Salvation  Army,  as  provided  in 
paragraph  14  of  the  will  of  decedent,  the  sum 
of  $2,000  from  the  proceeds  of  the  sale  of  the 
homestead;  George  W.  Crawford,  the  hus- 
baud,  appearing  by  J.  T.  Illick,  attorney,  and 
consenting  thereto,  said  sum  to  belong  to  the 
Burlington,  Iowa,  branch  of  said  Salvation 
Army,  $1,000  thereof  to  be  expended  in  the 
purchase  of  a  permanent  home  or  hall  for 
said  army,  and  the  remaining  $1,000  to  be 
paid  to  said  army  to  maintain  a  fund  to  care 
for  sick  and  disabled  members  thereof  be- 
longing to  said  Burlington  branch  of  said 
Salvation  Army." 

Thereafter,  difference  of  opinion  having 
arisen  upon  the  liability  of  said  estate  or  a 
portion  thereof  to  the  assessment  of  a  col- 
lateral inheritance  tax,  the  executor  filed  In 
said  probate  proceedings  another  petition. 
Betting  up  said  paragraph  of  the  will  and 
the  construction  placed  thereon  by  the  court, 
and  after  alleging  that  the  Treasurer  of 
State  claimed  said  legacy  to  be  subject  to  the 
collateral  inheritance  tux,  and  that  such  lia- 
bility was  denied  by  the  beneficiaries  of  the 
gift,  asked  the  court  to  determine  whether 
said  sum  or  any  part  of  it  was  subject  to  be 
so  assessed.  To  this  proceeding  the  Salva- 
tion Army  appeared  and  answered  alleging 
that  It  is  a  charitable  and  religions  organ- 
isation which,  though  Incorporated  in  New 
York,  is  oigaged  in  ctiarltable  and  religious 
work  in  Burlington,  Iowa,  for  which  purpose 
It  has  a  branch  located  in  said  city  and  Is 
entitled  to  accept  and  administer  the  trust 
created  by  the  will  in  aid  of  charitable  and 
religious  work  in  Iowa  and  to  so  receive  and 
administer  said  fund  exempt  from  collateral 
Inheritance  taxation.  On  part  of  the  state 
it  was  contended  that,  the  Salvation  Army 
not  being  incorporated  in  the  state  of  Iowa, 
the  fund  so  bequeathed  in  aid  of  its  work 


is  properly  taxable  under  the  terms  of  the 
statute.  The  trial  court  held  and  adjudged 
the  fund  to  be  exempt  from  taxation,  and  the 
state  appeals. 

The  statute  in  question  (Code  Supp.  i  1407) 
exempts  from  the  inheritance  tax  all  gifts 
and  bequests  "to  or  for  charitable,  educa- 
tional or  religious  societies  or  institutions 
including  hospitals,  public  libraries  and  pul>- 
He  art  galleries  open  to  the  free  use  of  the 
public  not  less  than  three  days  of  each  week, 
within  this  state,"  etc.  Stated  briefly,  the 
claim  of  the  State  Treasurer  is  that  the  ex- 
emption does  not  apply  to  a  gift  or  bequest 
for  the  benefit  of.  a  corporation  not  organized 
under  the  laws  of  this  state,  and  that  the  be- 
quest here  In  question  Is  of  that  character. 
It  must  be  admitted,  we  think,  that  a  legacy 
to  or  for  the  Salvation  Army  or  other  reli- 
gions or  charitable  institution  organized  un- 
der the  corporation  laws  of  another  state  is 
not  exempt  from  the  inheritance  tax.  Such 
seems  to  be  the  nprees  language  of  the  act 
itself,  and  sudi  Is  the  holding  of  courts  la 
other  Jurisdictions  where  like  questions  have 
arisen.  In  re  Prime's  Estate,  136  N.  Y.  347, 
32  N.  B.  1091,  18  L.  R.  A.  713 ;  Humphreys 
V.  State,  70  Ohio  St  67,  70  N.  B.  957,  85  L.  R. 
A.  776,  101  Am.  St  Rep.  888 ;  People  v.  So- 
ciety. 87  III.  246.  In  none  of  these  cases  up- 
on which  appelant  relies  to  sustain  Its  con- 
tention in  the  case  at  bar  has  the  court  been 
called  upon  to  say  whether  a  gift  or  bequest 
in  the  nature  of  a  trust  to  be  expended  with- 
in the  state  for  purely  local  benefit  and  lo- 
cal purposes  may  be  held  exempt  In  Hum- 
phreys V.  State,  supra,  the  court  in  uphold- 
ing the  general  rule  and  applying  it  to  the 
case  there  presented.  Is  careful  to  say :  "The 
will  of  Mrs.  Brown,  who  was  a  resident  of 
Cincinnati,  gave  no  direction  to  her  executor 
or  her  legatees  as  to  the  place  where  the 
money  should  be  expended,  nor  does  it  under- 
take to  control  the  time  or  place  of  Its  ex- 
penditure. Once  in  the  possession  of  these 
institutions.  It  may  be  disbursed  as  they 
deem  proper,  and  all  of  it  may  be  disbursed 
in  communities  beyond  our  borders.  So  we 
do  not  feel  that  we  are  adc^tlng  a  narrow 
construction  of  our  statute,  if  It  appears  that 
it  undertakes  to  tax  the  right  of  foreign, 
though  charitable,  instltutioDS  to  receive 
and  so  absolutely  control  the  disposition  of 
property  owned  by  the  testatrix  in  this 
state." 

If,  as  we  are  inclined  to  hold,'  the  deduc- 
tion here  suggested  is  sound,  the  bequest 
made  by  Mrs.  Crawford  may  in  our  Judgment 
be  fairly  held  to  come  within  the  exemption. 
The  gift  is  not  to  or  for  the  Salvation  Army. 
That  body  la  given  no  power  or  authority  to 
take  It  out  of  the  Jurisdiction  of  the  state 
or  to  expend  it  for  any  other  than  the  local 
purposes  mentioned  In  the  will.  The  trus- 
tee named  for  this  purpose  is  not  the  Salva- 
tion Army,  but  the  Burlington,  Iowa,  branch 
thereof.  Whether  such  local  branch  has  a 
distinct  organization  with  any  independent 
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or  antonomoafl  fiinctl(»B  ia  not  shown  In  the 
record;  bat  'ttla  la  not  a  material  Inqoliy, 
for,  If  the  gift  he  construed  as  Intmded  to 
aid  th4  work  of  a  definite  local  diarity,  the 
fact  Qiat  the  trustee  named  In  the  will  has 
no  legal  existence  or  Is  without  power  to  ac- 
cept or  administer  the  trust  Is  immaterial, 
for  the  court  will  not  permit  the  trust  to 
fail  for  want  of  a  qualified  trustee  and  will 
itself  name  one  if  it  becomes  necessary.  The 
distinction  between  a  gift  made  generally 
to  or  for  a  charitable  society  organized  in 
another  state,  and  a  gift  made  to  aid  the 
work  of  a  strictly  local  charity  with  which 
tbe  foreign  society  may  be  associated,  Is  not 
a  violent  one,  and  promotes  the  apparent  in- 
tention of  the  Legislature  to  relieve  from  the 
burden  of  this  tax  moneys  and  property  kept 
within  the  Jurisdiction  of  the  state  and  de- 
voted to  the  amelioration  of  the  condition  of 
Its  own  i>eople.  In  the  city  of  Des  Moines, 
for  instance,  are  two  hospitals  established 
and  maintained  each  by  a  great  religions  or- 
ganization. If  now  It  should  happen  that  the 
churches,  who  are  the  organizers  and  pro- 
moters of  these  great  charitable  enterprises, 
and  whose  work  in  various  lines  is  nation 
wide  in  its  acope,  should  for  business  pur- 
poses Incorporate  themselves  or  some  central 
board  of  trustees  or  other  officers  in  the 
state  of  New  York,  would  that  fact  be  suffi- 
cient to  charge  an  inheritance  tax  upon  a 
gift  by  a  resident  of  the  state  made  for  the 
spedflc  purpose  of  erecting  an  addition  to 
one  of  these  hospital  buildings  or  to  endow 
additional  beds  for  the  use  of  the  needy  pa- 
tients? To  so  hold  would,  we  think,  be  an 
exceedingly  narrow  construction  and  Involve 
a  sacrifice  of  the  real  spirit  and  intent  of  the 
statute.  To  so  hold  Is  to  impose  no  hard- 
ship upon  any  one.  The  state  has  no  In- 
terest in  crippling  or  burdening  enterprises 
conceived,  fostered,  and  promoted  solely  for 
the  reli^  of  its  needy  or  the  advancement  of 
the  moral,  social,  and  religious  interests  of 
its  people.  We  find  no  precedent  inconsist- 
ent with  the  conclusion  here  Indicated.  The 
case  is  one  involving  the  construction  of  our 
own  statute,  and  we  believe  the  Judgment  of 
the  trial  conrt  is  In  harmony  with  Its  mani- 
fest spirit  end  purpose. 

It  follows  that  the  appeal  cannot  be  sus- 
tained,, and  the  Judgment  appealed  from  is 
affirmed. 


In  re  HAMII/TON'S  ESTATE. 

IIAMIMX)N  V.  HAMir/rON. 

(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Wii.i.8  (I  782*)  —  EtEonoN  —  AxLOWANCB 
TO  Widow  and  Childrer— Statdtks. 

Code,  I  3314,  provides  that  in  administra- 
tion proceedings  the  court,  if  necessarj-,  shall 
Ret  off  to  the  widow  and  children  under  15,  or 
to  either,  sufficient  of  decedent's  property  to 
support  them  foi  12  months  from  the  date  of 


decedent's  death.  BeU,  that  the  amonnt  so 
applied  does  not  become  a  part  of  decedent's 
estate  for  distribution,  nor  is  the  right  thereto 
an  interest  in  the  estate,  so  that  sadi  an  allow- 
ance is  not  inconsistent  with  the  widow's  ac- 
ceptance of  the  provisions  of  her  hnsband's  will 
for  her  benefit. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  2022;    Dec.  Dig.  |  782.*1 

2.  Wills    (|  790*)— Elbction    bt   Widow- 
Effect  OF  Dklat  in  ESxEBcisiiro. 

Where  testator's  widow  was  bis  executrix 
and  under  his  will  was  given  a  life  estate  in 
certain  lands,  the  widow  was  under  no  obliga- 
tion to  account  to  the  estate  for  the  proceeds 
of  crops  raised  on  the  land,  though  she  delayed 
filing  an  election  to  accept  the  provisions  in 
the  will ;  it  being  presumed  that  she  would  ad- 
minister the  estate  in  accordance  with  the 
provisions  of  the  will  and  accept  the  same  nntU 
she  elected  to  lenoonoe  as  provided  by  Code, 
I  3376. 

rOi.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  aM8 ;   Dec.  Dig.  |  790.*] 

S.   EXECUTOSB    AND    ADinNIBTBATOBS    (I    511*) 
— AcCOtTNTING— ATTOBNXT'S     FEKS. 

Where  the  report  of  an  executrix  was  taken 
on  a  subsequent  application,  and  on  another  ac- 
counting the  executrix  acknowledged  receipts 
not  previously  reported  and  claimed  credits 
for  expenses  not  previously  allowed,  the  fact 
that  the  former  report  and  an  order  of  discharge 
had  been  made  did  not  deprive  her  of  the  right 
to  an  allowance  for  attorney's  fees  in  preparing 
the  final  report  and  securing  her  discharge. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administratora,  Cent.  Dig.  f  22S0;  Dec. 
Dig.  I  511.*] 

4.    ExECDTOBfl    AND   ADMlmSTBATOES    (|    465*) 
— ACCOUNTINQ — CRASOES     TO    EXEC'UTKIX. 

Where  an  executrix  testified  that  property 
set  off  to  her  as  exempt  was  sold  and  accounted 
for  as  though  it  belonged  to  the  estate,  and  that 
the  proceeds  were  used  by  her  in  paying  off 
debts,  the  court  properiy  refused  to  diarge  her 
with  anything  on  account  of  the  exempt  prop- 
erty on  the  theory  that  she,  having  accepted 
the  provisions  of  her  husband's  will,  was  not 
entitled   to   exemption. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  1090-1992: 
Dec.  Dig.  I  465.*] 

Appeal  from  District  Coort,  Carroll  Coon- 
ty;  Z.  A.  Church,  Judge. 

This  is  a  proceeding  had  on  the  petition  of 
Ella  Hamilton,  as  executrix  of  the  estate 
of  her  deceased  husband,  asking  the  modi- 
fication of  her  final  report,  on  which  she  was 
discharged,  showing  that  she  had  on  hand  at 
the  date  of  such  discharge  $161.08  of  the 
money  of  the  estate;  whereas.  In  truth  the 
estate  was  indebted  to  her  for  dlsbnrsements. 
Mina  Hamilton,  the  sole  heir  of  the  estate, 
answering  by  her  next  friend,  doiied  the  al- 
legations of  the  petition,  and  contested  cer- 
tain allowances  claimed  by  the  executrix. 
The  court,  after  hearing  evidence,  made  a 
new  statement  of  the  account  of  the  executrix 
and  allowed  her  compensatl(Hi  in  the  sum  of 
131.25  and  additional  attorney's  fees  In  the 
sum  of  $25,  and  found  that,  including  these 
allowances,  the  executrix  was  oitltled  to 
credit  as  against  the  estate  In  the  sum  of 
$51.72;  and  the  allowance  of  $25  for  attor- 
ney's fees  was  made  a  charge  against  the  real 
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estate  In  the  hands  of  defendant    The  de- 1 
fendant  appeals.     Affirmed. 

P.  M.  Davenport,  for  appellant     Salinger 
&  Salinger  and  M.  M.  Cooney,  for  api>ellee. 

MeGLAIN,  J.  It  appears  that  by  the  will 
of  William  Hamilton,  deceased,  all  his  prop- 
erty, both  real  and  personal,  remaining  after 
the  payment  of  bis  debts  and  certain  legacies, 
was  devised  and  bequeathed  to  his  wife,  Eilla 
Hamilton,  for  life,  with  remainder  to  this 
defendant,  his  sole  heir  at  law,  and  that  bis 
wife  being  appointed  executrix  of  his  will  dis- 
posed of  his  personal  property  and  paid  the 
debts  of  the  estate,  and  on  filing  an  account 
she  was  granted  a  final  discharge,  and  the 
estate  was  declared  settled.  Subsequently 
she  filed  in  the  probate  court  an  election  to 
accept  the  proTisions  of  the  will  in  her  behalf 
in  lieu  of  her  statntory  share  In  the  estate. 
Before  her  appointment  as  executrix,  she  had 
petitioned  the  conrt  for  support,  and  after 
her  appointment  an  allowance  to  her  had 
been  made  on  that  ground  in  the  sum  of  $300. 
Without  further  going  Into  detail,  it  Is  suf- 
ficient to  say  that  In  the  final  acconnthig 
made  by  the  probate  conrt  on  the  petition  of 
the  executrix  to  have  her  account  restated, 
three  questions  are  InTolved:  First  Is  she 
entitled  to  retain  as  her  own  the  $300  allow- 
ed for  her  support,  notwithstaudlug  the  fact 
that  she  subsequently  elected  to  accept  the 
provision  made  for  her  In  the  wiU;  second, 
is  she  entitled  to  retain  as  her  own  the  prod- 
uce of  crops  raised  upon  the  premises  while 
in  her  occupancy  after  the  death  of  deceased 
and  before  her  formal  election  to  take  under 
the  will;  and,  third,  was  the  conrt  justified 
in  allowing  her  $25  as  attorney's  fees  to  be 
paid  ont  of  the  estate  on  sustaining  her  ap- 
plication to  have  her  account  corrected? 

1.  The  contention  of  appellant  that  the  ac- 
ceptance of  the  proTlsions  of  the  will  In  her 
favor  was  Inconsistent  with  her  right  as  sur- 
Tlvlng  widow  to  have  an  allowance  seems 
not  to  be  supported  by  the  language  of  the 
statute  relating  to  such  an  allowance,  nor  by 
the  decisions  Interpreting  such  statute.  The 
provision  Is  that  "the  court  shall  If  necessary 
set  oft  to  the  widow  and  children  of  the  dece- 
dent under  fifteen  years  of  age  or  to  either 
sufficient  of  his  property  of  such  kind  as  is 
proper  to  support  them  for  twelve  months 
from  the  date  of  his  death."  Code,  f  3314. 
This  provision  Is  clearly  intended  to  alTord 
protection  to  the  widow  and  children  pending 
distribution  of  the  estate,  and  the  amount 
thos  applied  by  the  court  does  not  become  a 
part  of  the  estate  for  dlstrlbntion,  nor  is  the 
right  to  it  sn  interest  in  the  estate.  In  re 
Miller's  EkUte  (Iowa)  121  N.  W.  700.  In  that 
case  we  held  that  the  right  to  such  an  allow- 
ance was  not  cut  off  by  the  antoinptlal  con- 
tract by  wlilch  the  widow  had  agreed  to  ac- 
cept certain  qtedfled  pn^erty  In  full  of  all 
her  interest  in  the  estate  of  her  husband. 
We  think  the  reasoning  in  that  case  is  ap- 


plicable here.  The  aecwtance  of  the  pro- 
visions of  the  will  in  her  favor  was  not  in- 
consistent with  the  relief  by  way  of  an 
allowance  of  temporary  support  for  a  year, 
and  the  widow  as  executrix  was  not  bound  to 
account  for  the  $300  received  under  such 
allowance. 

2.  The  court  did  not  err  in  relieving  the 
widow  as  executrix  from  any  obligation  to 
account  for  the  proceeds  of  crops  raised  upon 
the  land  of  the  deceased  husband  in  which 
she  was  by  the  will  given  a  life  «tate.  It 
is  true  she  did  not  file  a  formal  election  to 
accept  under  the  will  until  later ;  but  ebe  was 
appointed  executrix,  and  it  was  to  be  presum- 
ed that  she  would  administer  the  estate  In 
accordance  with  the  provisions  of  the  will  un- 
til she  had  elected  to  renounce  such  provi- 
sions in  her  favor  and  claim  the  share  in  her 
husband's  estate  allowed  to  her  by  law.  In 
the  absence  of  an  election  made  as  provided 
by  statute,  the  widow  la  conclusively  presum- 
ed to  consent  to  the  provisions  of  the  will 
and  to  elect  to  take  tbereunder.  Code,  | 
3376.  If  In  this  case  the  widow,  after  re- 
ceiving the  proceeds  of  cropa  raised  on  the 
premises  in  which  she  was  by  will  given  a 
life  estate,  had  elected  to  take  her  distribu- 
tive share,  thai  no  doubt  she  would  have 
properly  been  required  to  account  for  such 
proceeds  as  rents  and  profits  to  which  she 
was  not  entitled.  But  her  election  to  take 
under  the  will  simply  affirmed  the  presump- 
tion which  existed  from  the  beginning  that 
she  would  do  so. 

3.  It  was  within  the  pn^per  discretion  of 
the  trial  court  to  make  an  allowance  to  ex- 
ecutrix for  attorney's  fees  in  preparing  her 
final  report  and  securing  h^:  discharge. 
Code,  I  3415.  The  fact  that  a  previous  re- 
port had  been  made  under  which  an  order 
of  discharge  had  been  entered  did  not  neces- 
sarily show  that  no  allowance  for  attorney's 
fees  should  be  made  when  the  conrt  on  a 
subsequent  application  opened  up  the  account 
The  d^endant  denies  that  any  notice  Of  the 
first  application  for  discharge  was  ever  serv- 
ed upon  her,  and  claims  that  the  first  settle- 
ment and  discharge  were  not  therefore  cou- 
clnsive  on  her.  See  Code,  |  3422.  On  the 
subsequent  accounting  the  executrix  ac- 
knowledged receipts  not  previously  reported, 
and  claimed  credit  for  expenses  not  previous- 
ly allowed,  and,  unless  the  final  accounting 
was  erroneous,  she  might  properly  be  allow- 
ed out  of  the  estate  the  expense  of  making 
such  accounting. 

4.  Counsel  argue  the  question  whether  a 
setting  off  to  the  widow  of  exempt  persona) 
property  was  proper  In  view  of  her  election 
to  take  the  life  estate  given  to  her  by  law, 
and  refer  to  Code,  f  3270,  In  which  it  is  pro- 
vided that  any  person  may  dispose  by  will 
of  all  his  property  subject  to  the  rights  of 
homestead  and  exemption  created  by  law, 
and  the  distributive  share  in  his  estate  giv- 
en by  will  to  the  surviving  spouse  with  the 
Ilmltutlon  that,  if  such  surviving  spouse  Is 
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named  as  devisee,  It  rtiall  be  presumed,  nn- 
less  the  Intention  Is  clear  and  explicit  to  the 
contrary,  that  such  devise  Is  In  lieu  of  such 
distributive  share,  homestead,  and  exemp- 
tions. By  Code,  §  3312,  It  is  provided  that 
personal  property  which  Is  exempt  from  ex- 
ecution in  the  bands  of  decedent  as  head  of 
a  family  shall  after  being  inventoried  and  ap- 
praised be  set  apart  to  the  widow  as  her 
property.  ThB  contention  for  appellant  Is 
that  the  provision  for  his  widow  made  In 
Hamilton's  will  should  be  presumed  to  be 
not  only  in  lieu  of  her  distributive  share, 
but  also  in  lieu  of  the  property  which  she 
might  otherwise  take  as  exempt  So  far  as 
we  can  discover,  no  such  question  was  passed 
upon  by  the  trial  court  It  Is  true  that,  as 
appears  from  the  record,  the  executrix  tes- 
tified that  there  was  set  apart  for  her  from 
the  estate  as  exempt  "two  horses,  two  cows 
and  calves,  thirty-one  hogs  and  shoats,  one 
wagon,  and  one  set  of  harness."  But  she 
further  testified  that  the  property  that  was 
set  apart  to  her  as  exempt  was  sold  and  ac- 
counted for  the  same  as  though  it  belonged  to 
the  estate,  and  the  proceeds  were  used  by 
her  In  paying  oft  the  indebtedness  of  the  es- 
tate. On  cross-examination  counsel  made  it 
appear  that  the  executrix  had  in  her  posses- 
sion a  cow  which  had  been  enumerated  as  a 
calf  in  listing  her  husband's  property  after 
his  death.  Bat  it  does  not  appear  what  the 
value  of  the  calf  was,  and  we  think  the  court 
did  not  err  in  failing  to  charge  the  executrix 
with  anything  on  account  of  exempt  prop- 
erty. 
The  Judgment  of  the  trial  court  is  affirmed. 


WASSON  V.  AMERICAN  PATRIOTS. 
(Supreme  Court  of  Iowa.    Jane  16,  1910.) 

1.  CoNTiNUAWCK  (t  33*)— Grounds— Absencb 
op  Witness— Admissions. 

A  continuance  on  the  grounds  of  the  ab- 
sence of  a  witness  is  properly  denied,  where  the 
adverse  party  admits  that  the  absent  witness 
would,  if  present,  testify  aa  averred  in  the 
affidavit  for  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  f  113 ;   Dec.  Dig.  i  33.*] 

2.  Continuance  (§  20*)— Gbounds— Absence 
of  counsei.. 

Where  the  attorney  of  record  of  defendant, 
applying  for  a  continuance  on  the  ground  of  the 
absence  of  defendant's  regular  attorney  and  the 
principal  attorney  in  the  case,  did  not  show 
that  he  was  unprepared  or  unable  to  properly 
try  the  case  without  the  presence  of  the  absent 
attorney,  and  it  appeared  that  the  attorney 
of  record  had  previously  appeared  in  a  suit 
on  the  same  claim  and  bad  investigated  the 
cause  of  action,  the  refusal  to  grant  a  continu- 
ance was  not  an  abuse  of  the  court's  discretion. 
[I5d.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  §  57 ;   Dec.  Dig.  §  20.*] 

3.  Insurance   (|   828*)— Fbaternai,   Insub- 
ANCB—lJABiLiTT— .Judgment. 

A  benefit  certificate  stipulating  that,  in 
event  of  the  death  of  tlie  member,  the  benefi- 
ciary shall  receive  an  amount  equal  to  the  pro- 


ceeds of  one  assessment  not  exceeding  $1,000, 
provides  for  the  payment  of  $1,000  unless  an 
assessment  does  not  yield  that  amount  and 
the  beneficiary  is  entitled  to  a  money  judgment 
for  that  amount  unless  the  order  shows  that 
an   assessment  will   not  yield  that  sum. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  2012;    Dec.  Dig.  f  828.*]  . 

4.  Insurance    (§    828*)— Fbaternai    Insur- 
ance— LlABfLITT— JUDOMENT. 

Where  a  fraternal  insurance  order  assumed 
the  obligations  of  another  order  subject  to  the 
provision  that  each  certificate  issued  by  the  lat- 
ter should  be  charged  with  the  amount  which 
each  of  the  members  would  pay  during  his  ex- 
pectancy as  shown  by  the  mortuary  tables,  and 
agreed  that  the  members  should  pay  the  same 
rates  which  they  had  previously  paid,  a  Ijenefi- 
ciary  was  primarily  entitled  to  a  judgment  for 
the  face  of  the  certificate  subject  to  any  reduc- 
tion by  proof  that  charges  might  liie  made 
against  It,  and  it  was  incumbent  on  the  order 
to  plead  and  prove  that  fact 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  2012;    Dec.  Dig.  i  828.*] 

5.  Insurance    (I    7H»*)— Fraternal    Insur- 
ance—By-Laws— Effect. 

The  rights  of  a  member  of  a  fraternal 
order  are  not  affected  by  a  change  in  the  by- 
laws made  after  the  accrual  of  such  rights. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1855 ;  Dec.  Dig.  f  710.*] 

Appeal  ifrom  District  Court  Dallas  Coun- 
ty ;   E^dmund  Nichols,  Judge. 

Suit  on  a  benefit  certificate,  Judgment 
for  the  plaintiff.  The  defendant  appeals. 
ASlrmed. 

J.  A.  Merritt  and  Ira  J.  Bell,  for  appellant 
H.  O.  Glddlngs,  and  W.  H.  Wlnegar,  for  ap- 
pellee. 

SHBRWIN,  J.  The  plaintiff  held  a  benefit 
certificate  in  the  order  of  the  Knights  and 
Ladies  of  the  Golden  Precept  until  that  order 
was  consolidated  with  the  appellant  In  the 
consolidation  of  the  two  orders  the  appellant 
assumed  the  obligations  of  the  former,  but 
with  the  provisions,  however,  that  "each  of 
said  certificates  shall  be  charged  with  the 
amount  which  each  of  said  members  would 
pay  during  his  expectancy  of  life  as  shown 
by  the  American  Experience  Tables  of  Mor- 
tality based  upon  his  age  at  the  time  of  entry 
and  shall  be  credited  with  all  payments  made 
by  the  member  during  the  membership."  The 
certificate  issued  to  the  plaintiff  by  the 
Knights  and  Ladies  of  the  Golden  Precept 
entitled  her  beneficiary  to  death  benefits  in 
the  sum  of  $1,000,  and  to  one-half  of  that 
amount  in  case  of  total  and  permanent  dis- 
ability. The  plaintiff  pleaded  total  and  per- 
manent disability  on  account  of  sickness. 
The  appellant's  answer  admitted  the  issu- 
ance and  assumption  of  the  certificate,  denied 
the  disability  alleged,  and  pleaded  the  provi- 
sion for  scaling  the  certificate.  It  also  plead- 
ed a  provision  of  the  certificate  to  the  effect 
that  no  action-  except  in  equity  should  be 
maintained  against  the  association  to  en- 
force any  of  the  provisions  of  the  contract 

The-  original  petition  was  filed  ha«ln  oa 
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the  2a  day  of  Febmary,  1909.  This  n-ns 
assailed  by  rarious  motions,  and  on  tbe  lOtta 
-day  of  March  a  aabstltute  petition  was  filed. 
On  the  25th  day  of  March  the  defendant 
Answered  and  on  the  same  day  filed  a  motion 
to  transfer  the  cause  to  the  equity  docket 
/or  trial.  This  motion  was  overruled  on  the 
Ist  day  of  April,  and  the  cause  was  then 
assigned  for  trial  on  April  5th.  April  2d 
the  defendant  filed  a  motion  for  a  continu- 
.ance  over  the  term  on  account  of  the  illness 
of  one  of  the  attorneys,  filing  therewith  an 
^afladavlt  of  J.  A.  Merritt,  who  had  been  an  at- 
torn^ in  the  case  since  Its  Inception,  which 
alleged  that  Mr.  Ira  J.  Bell  of  Springfield,  lU., 
was  the  chairman  of  the  defendant's  law  com- 
mittee and  its  regular  attorney  and  the  prin- 
cipal attorney  in  the  case;  that  said  Bell 
was  expected  to  try  tbe  case  and  had  it  In 
-charge ;  and,  further,  that  he  was  a  material 
witness  for  the  defendant.  A  continuance 
was  refused  upon  condition  that  plaintiff 
admit  that  Bell  would  testify  as  set  forth  in 
the  affldavlt,  which  admission  was  made, 
and  the  case  proceeded  to  trial  without  the 
presence  of  Mr.  Bell.  We  think  there  was  no 
abuse  of  discretion  In  the  order.  A  suit  on 
the  same  claim  was  brought  a  year  before, 
and  Mr.  Merritt  was  the  defendant's  attorney 
of  record  therein.  The  facts  in  the  case  were 
evidently  fully  investigated  by  him  at  that 
time.  Mr.  Bell  was  also  present  and  in  con- 
sultation with  Mr.  Merritt,  and  their  efforts 
In  behalf  of  the  appellant  resulted  in  a  dis- 
missal of  the  first  suit  The  affidavit  of  Mr. 
Merritt  did  not  say  that  he  was  unprepared 
■or  unable  to  properly  try  the  case  without  the 
presence  and  assistance  of  Mr.  Bell,  and  the 
-whole  record  shows  that  the  case  of  the  de- 
fendant was  fully  and  ably  presented  by  Mr. 
Merritt  and  his  associate  Mr.  D.  H.  Miller. 

The  motion  to  transfer  to  the  equity  docket 
because  of  the  nature  of  the  action  was  prop- 
■erly  overruled.  The  contract  does  not  provide 
that  payment  thereunder  shall  be  made  from 
tbe  proceeds  of  an  assessment  It  says  that 
^'in  the  event  of  her  death  •  •  •  her 
t)eneflciary  shall  receive  an  amount  equal 
to  the  mortuary  proceeds  of  one  assessment 
not  exceeding  the  sum  of  $1,000."  Under  this 
contract  the  amount  to  be  paid  was  $1,000  un- 
less an  assessment  would  not  yield  tbat 
amount  (Thornburg  y.  Life  Association,  122 
Iowa,  266,  98  N.  W.  105),  and  the  beneficiary 
is  entitled  to  a  money  Judgment,  and  for  the 
amount  named,  unless  the  association  shows 
tbat  at  the  time  of  tbe  death  an  assessment  of 
its  membership  would  not  have  yielded  such 
«iun  (Wood  v.  Fanners'  h.  Ass'n,  121  Iowa, 
44,  95  N.  W.  226;  Hart  v.  Ass'n,  105  Iowa, 
717,  76  N.  W.  508;  Thornburg  v.  Ass'n, 
supra).  The  appellant  makes  no  claim  that 
the  cause  should  have  been  transferred  to 
equity  because  of  the  stipulation  In  the  am- 
tract  to  which  we  have  already  referred. 

Tbe  provision  lit  the  contract  of  assumption 


that  the  plaintlfrs  certificate  shall  be  di«rged 
with  the  amount  which  each  of  the  members 
would  pay  during  his  expectancy  of  life 
as  shown  by  tbe  mortuary  tables  was  pleaded 
by  the  defendant ;  but  no  proof  seems  to  have 
been  offered  on  the  subject  Appellant  now 
claims  that  It  rested  upon  the  plaintiff  to 
show  the  amount  she  would  be  entitled  to  un- 
der such  scaling  provision.  By  the  terms  of 
her  contract  with  tbe  appellant,  she  was  to 
pay  the  same  rates  which  she  had  thereto- 
fore paid,  and  It  was  only  in  case  she  did  not 
live  out  her  expectancy  of  life  that  her  cer- 
tificate was  to  be  charged  with  any  amount 
Primarily,  she  would  be  entitled  to  the  face 
of  the  policy,  and  this  amount  could  only  be 
reduced  or  changed  by  proof  that  it  fell  un- 
der some  exception  to  the  rule.  In  other 
words,  if  a  proper  charge  might  be  made 
against  the  certificate,  it  was  Incumbent  upon 
the  defendant  to  so  plead  and  prove.  Tbe 
Instant  case  Is  not  similar  to  Congower  v. 
Ass'n,  94  Iowa,  499,  63  N.  W.  192,  and  Is 
therefore  not  ruled  by  the  holding  there. 
-  After  the  plaintiff  had  become  disabled 
and  made  a  claim  for  such  disability,  the  de- 
fendant amended  Its  by-laws  by  defining  what 
"total  disability"  meant.  The  plalntifTs 
rights  could  not  be  affected  by  a  change  in 
by-laws  after  such  rights  had  accrued.  But 
the  question  does  not  seem  to  be  a  material 
one  here,  for  under  the  Instructions  given 
there  can  be  no  complaint 

The  evidence  seems  to  support  the  verdict 
and  the  Judgment  should  be  affirmed. 

Affirmed. 


SMITH  V.  SANBORN  STATE  BANK. 
(Supreme  Court  of  Iowa.    June  14,  1910.) 

1.  Damages  (J  56»)— Breach  of  CJontract— 
Mentai,  Anocish. 

Damafres  tor  mental  anguisih  growinsr  out 
of  a  brpach  of  contract  to  pay  money  are  not 
recoverable,  and  generally  the  failure  to  pay 
money  according  to  contract  fjives  rise  to  no 
damans  beyond  the  Bum  wrongfully  withheld 
with  IntereRt  durinjc  the  time  payment  is  de- 
layed, bnt  special  circumstances  may  sometimes 
Justify  the  recovery  of  special  damasres  not  in- 
cluding damages  for  mental  anguish. 

[Ed.  Note.— For  other  cases,  see  nnrnages. 
Cent  Dig.  §S  lW-105;   Dec.  Dig.  S  6C.*1 

2.  Barks  and  Banking  (J  134*)— Gknerai. 
Deposit— DiBCHAROB  of  Dbposxtob's  In- 
debtedness TO  Bank. 

A  bank  to  whom  a  depositor  is  owing  a 
matured  debt  may  appropriate  the  general  de- 
posit of  the  depositor  to  the  discharge  of  the 
debt 

[Ed.  Note. — For  other  onneo.  see  Banks  and 
Banking,  Cent  Dig.  ii  353-374;  Dec.  Dig.  f 
134.*] 

3.  Banks  and  Banking  (J  134*)— Special 
Deposits— Rights  of  Bank. 

A  bank  to  whom  a  deposit  Is  made  for  a 
sp^ial  purpose  or  under  a  special  acrreement 
may  not  apply  the  deposit  to  the  discharee  of 
tbe  depositor's  matured   indebtedness   to  it. 

fBd.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  f  356;   Dec  Dig.  i  134.*] 
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4.  Barks  amd  Barking  (f   1S4*)— Sfeoiaz. 
Deposits— BioETB  of  Bark. 

Wheie  plaintiff  placed  with  a  bank  a  check 
under  an  exprees  agreement  that  after  paying 
certain  specifically  named  debta,  the  remain- 
der would  be  repaid  to  plaintiff,  whenerer  call- 
ed for,  for  a  special  purpose,  the  bank  could 
not  appropriate  the  same  to  the  discbarge  of 
other  debts  due  to  it  from  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  3S0;    Dec.  Dig.  |  134.*] 

Appeal  from  District  Ckrart,  O'Brien  Coun- 
ty;   William  Hntchlnaon,  Jndge. 

Action  at  law  to  recover  damages  (or 
breach  of  contract  Verdict  directed  in  fa- 
Tor  of  defendant  Judgment  accordingly, 
and  plaintiff  appeals.    Beversed. 

0.  A.  Babcock,  for  appellant 

WEAVBR,  J.  Stated  as  briefly  as  practi- 
cable, the  plaintiffs  petition  alleges  tbat  In 
October,  1908,  he  became  the  owner  of  a 
certain  check  or  bill  of  exchange  payable 
to  himself  for  the  sam  of  $200,  and  took  the 
paper  to  the  defendant  bank,  and  sought  to 
obtain  the  money  thereon.  In  so  doing  he  ex- 
pressly Informed  the  oflleer  tn  charge  that 
he  desired  to  use  the  money  In  paying  a  rent 
claim  of  $40  held  by  said  bank  for  collection 
and  the  remainder  In  defraying  the  expenses 
of  Immediate  medical  and  surgical  treat- 
ment of  his  wife,  whom  he  expected  to  re- 
move to  a  hospital  In  the  city  of  St  Paul, 
in  the  state  of  Minnesota,  on  the  following 
day,  and  that  the  money  represented  by  said 
check  was  necessary  to  enable  him  to  do 
so.  Thereupon  said  bank  officer  told  plain- 
tiff that  the  safe  in  which  the  funds  of  the 
bank  were  kept  had  been  locked  for  the 
night  but  that  plaintiff  could  leave  the  draft 
as  a  deposit  together  with  a  check  for  $43, 
to  cover  both  the  rent  claimed  and  an  item 
of  |8  which  he  was  awing  th^bauk,  and  the 
remainder  could  be  drawn  by  blui,  as  the 
money  might  be  needed  in  the  treatment  of 
his  sick  wife.  On  the  following  day,  having 
given  diecks  to  others  to  an  amount  which 
reduced  the  deposit  to  $101.50,  he  called  at 
the  bank  to  obtain  the  same  for  the  purpose 
of  taking  his  wife  to  the  hospital,  but  de- 
fendant refused  to  pay  it  over.  Informing 
him  that  It  had  applied  the  deposit  upon  a 
promissory  note  which  it  held  against  him. 
Upon  this  showing  plaintiff  asks  to  recover 
Judgment  for  the  sum  of  money  so  withheld, 
with  Interest.  In  a  second  count  of  the  peti- 
tion the  same  facts  are  set  forth,  and  it  Is 
further  alleged  that  the  money  represented 
by  said  check  constituted  the  only  means  be 
had  with  which  to  secure  the  necessary 
treatment  of  his  sick  wife,  and  that,  being 
IKtor  and  without  property  on  whicb  to  se- 
cure a  loan,  he  was  delayed  several  days  in 
obtaining  the  necessary  assistance  to  aid 
him  In  carrying  out  his  purpose  to  take  his 
wife  to  the  hospital,  and  that  as  a  result 


thweof  he  was  put  to  great  labor  aad  trouble 
and  made  to  suffer  great  humiliation,  anxie- 
ty, and  distress  of  mind,  for  which  be  asks 
damages  In  the  sum  of  $500.  The  defendant 
admits  the  receipt  of  the  check  for  $200,  al- 
leges that  it  paid  therefrom  on  plalntHTs 
checks  the  sum  of  $08.50,  and  that  It  act- 
plied  and  now  asserts  the  right  to  retain  the 
remainder  in  payment  of  a  promissory  note 
which  it  then  held  against  the  phUntUT. 
The  evidence  fairly  tends  to  sustain  the  al- 
legations of  the  petition. 

At  the  close  of  plaintiff's  case  d^oidant 
moved  for  a  directed  verdict  In  Ita  favor  on 
the  grounds:  (1)  That  it  Is  shown  without 
controversy  that  plalntltTs  deposit  being  on 
open  account  subject  to  che<^  the  bank  had 
the  legal  right  and  authority  to  apply  it  In 
payment  of  plaintltTs  note.  (2)  That  the 
law  allows  no  recovery  of  damages  for 
mental  suffering  occasioned  by  breach  of  con- 
tract, and  that  the  damages  which  plaintiff 
seeks  to  recover  are  too  remote,  indirect, 
and  speculative  to  sustain  a  verdict  in  his 
favor  on  the  second  count  of  the  petition. 
This  motion  was  sustained  by  the  court 
verdict  returned  as  ordered,  and  Judgment 
for  costs  entered  against  plaintiff,  who  ap- 
peals. 

Actuated  perhaps  by  the  same  spirit  of 
saving  which  led  It  to  violate  its  agreement 
with  plaintiff  to  receive  and  hold  the  money 
for  his  use  In  the  treatment  of  his  sick  wife, 
the  appellee  has  employed  no  counsel  to 
represent  It  in  this  court  and  we  are  ^ere- 
fore  deprived  of  the  benefit  of  a  brief  in 
support  of  the  Judgment  whicb  it  obtained 
below,  and  there  Is  nothing  in  the  record  to 
equitably  Incline  this  court  to  seek  for  rea- 
Bons-to  sustain  it  We  may  assume  perhaps 
that  the  appellee's  view  of  the  law  govern- 
ing the  cause,  as '  well  as  the  view  of  the 
trial  court  thereon,  is  epitomized  in  the 
grounds  of  the  motion  for  a  directed  verdict 
to  which  we  have  already  called  attention. 

Beferrlng  first  to  the  second  proposition 
of  the  motion,  we  are  obliged  to  bold  that 
the  damages  for  which  recovery  Is  demanded 
In  the  second  count  of  the  petition  ate  too 
remote,  and  that  the  trial  court  correctly 
held  that  no  case  for  the  Jury  bad  been  made 
on  this  branch  of  the  case.  That  such  dam- 
ages have  been  held  recoverable  In  certain 
cases  growing  out  of  contract  rights  and  re- 
lations must  be  admitted,  but  these  are  to 
be  found  almost  entirely  In  that  class  of  con- 
tracts upon  t»:each  of  which  the  injured 
party  may.  If  he  so  elect,  bring  an  action 
sounding  In  tort.  Familiar  examples  of  this 
nature  are  found  In  cases  upholding  the  re- 
covory  of  such  damages  for  negllgoice  in 
the  transmission  and  delivery  of  telegrams. 
Mentzer  v.  Telegraph  Co.,  93  Iowa,  752,  62 
N.  W.  1,  28  £>.  R.  A.  72,  57  Am.  St  Bep. 
294;  Cowan  v.  Telegraph  Co.,  122  Iowa,  879i, 
98  N.  W.  281,  64  L.  R.  A.  545,  101  Am.  St 
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Bep.  268.  Of  the  same  character  are  cer- 
tain cases  against  common  carriers.  Brown 
V.  Railroad  Co.,  54  Wis.  342,  11  N.  W.  356, 
911,  41  Am.  Rep.  41 ;  Sloane  ▼.  Railroad  Co., 
Ill  Gal.  668,  44  Pac.  320,  32  li.  B.  A.  193. 
But  no  case  has  been  called  to  our  attoi- 
tlon,  nor  do  -we  think  one  can  be  found, 
which  holds  that  damages  are  recoverable 
for  moital  anguish  growing  out  of  the  yio- 
lation  of  a  contract  for  the  payment  of  mon- 
ey. To  so  hold  would  be  to  open  the  door  to 
a  ruinous  flood  of  litigation.  Occasions  will 
arise  when  it  would  seem  that  such  a  re- 
covery is  demanded  in  the  interests  of  Jus- 
tice, but  it  Is  better  that  the  exceptional 
wrong  shonld  sometimes  go  unrequited  than 
to  abrogate  a  rule  which-  in  the  vast  majori- 
ty of  cases  has  a  salutary  effect  Generally 
speaking,  failure  to  pay  or  deliver  money 
according  to  agreement  jives  rise  to  no  re- 
coverable damages  beyond  the  sum  wrong- 
fully withheld  with  interest,  during  the  time 
payment  is  delayed.  Special  circumstances 
may  sometimes  Justify  the  recovery  of  spe- 
cial damages,  but  these  do  not  include  com- 
pensation for  mental  suffering. 

As  to  the  first  ground  of  the  motion  for 
the  directed  verdict  which  is  in  substance 
that  under  the  undisputed  facts  of  the  case 
the  defendant  bank  had  the  right  to  apply 
the  deposit  to  the  payment  of  the  note,  we 
are  of  the  opinion  that  it  cannot  be  sustain- 
ed, and  that  the  trial  court  erred  in  direct- 
ing a  verdict  against  plaintiff  thereon.  Of 
the  general  rule  that  a  bank  to  whom  a  de- 
positor is  owing  a  matured  indebtedness  may 
appropriate  the  general  deposit  of  Its  debtor 
to  the  discharge  of  the  obligation  there  can 
be  no  doubt.  .i¥:tna  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314:  Knapp  v. 
Cowell,  77  Iowa,  528,  42  N.  W.  434.  But  It 
is  no  less  certain  that  a  deposit  made  for  a 
special  purpose  or  under  a  special  agree- 
ment cannot  rightfully  be  so  appropriated. 
Wilson  T.  Dawson.  52  Ind.  513:  Straus  v. 
Bank,  36  Hun  (N.  Y.)  4.'>1 :  Straus  v.  Bank, 
122  N.  Y.  379,  25  N.  E.  372 ;  Judy  v.  Bank, 
81  Mo.  404;  Bank  r.  Macalester,  9  Pa.  475; 
Bank  v.  Bangs,  84  Ky.  135,  4  Am.  St.  B^. 
197.  Indeed,  the  proposition  that  a  bank  en- 
Joys  no  exemption  from  the  general  rule  by 
whldi  every  party  to  a  business  transaction 
or  agreement  Is  legally  bound  to  respect  the 
obligation  of  bis  contract  is  one  which  ought 
to  require  neither  argument  nor  citation  of 
authority.  The  evidence  shows  without  dis- 
pute that  the  check  for  $200  was  placed  with 
the  defendant  upon  the  express  agreement 
and  understanding  that,  after  paying  certain 
aitecifically  named  debts,  the  remainder  would 
be  repaid  to  the  plaintiff  on  the  following 
day,  or  whenever  called  for  to  enable  him  to 
take  his  wife  to  the  hospital  for  needed  treat- 
ment. Upon  mon^  so  received,  no  lien  at- 
tached In  favor  of  the  bank,  and  Its  attempt 
to  appropriate  the  same  was  wholly  without 


right  or   authority.     Upon   such   a   record 
plaintiff  was  clearly  entitled  to  recover. 

It  follows  that  the  direction  of  a  verdict 
in  defendant's  favor  upon  the  first  count  of 
the  petition  cannot  be  sustained,  and  the 
Judgment  of  the  trial  court  is  therefore  re- 
versed. 


JAMES  et  «1.  V.  NEWMAN  et  al. 
(Supreme  Court  of  Iowa.     June  10,  1910.) 

1.  MOBTGAOES  (5  244*)— TBANSFEB  OF  PROP- 
ERTY TO  MOBTOAGEB— IWNOCEKT  PURCHASER 
— ASSIGNUENT    OF   MOBTOAOE. 

After  the  giving  of  a  mortgage  and  an  un- 
recorded assignment  of  it,  the  mortgagor  con- 
veyed the  property  to  the  mortgagee,  and  he 
conveyed  it  by  warranty  deed.  Held,  that  the 
standing  of  such  mortgagee's  grantee  as  an  in- 
nocent purchaser  of  the  property,  discharged 
of  the  mortgage  by  the  mortfcagee's  deed,  was 
no.t  affected  by  the  fact  that  he  had  no  actual 
knowledge  of  there  having  been  a  mortgage,  and 
that  he  purchased  on  a  mere  assurance  that 
there  was  nothing  against  the  property. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  637 ;    Dec.  Dig.  {  244.*] 

2.  Vendor  and  Pubchaseb  (|  231*)— Recobd- 
INO  Assignment  of  AIortoaoe — Rights  or 
Bona  Fide  Pubceaser  of  Land. 

An  indorsement  on  the  margin  of  the  rec- 
ord of  a  mortgage  to  "C.  &  P.  Investment  Co." 
of  an  assignment  thereof  purportinj^  to  he 
executed  by  P.  is  not  evidence  of  an  assignment, 
so  as  to  constitute  constructive  notice  to  a  sub- 
sequent purchaser  of  the  land  from  the  mort- 
gagee after  conveyance  from  the  mortgagor,  not 
being  acknowledged,  and  P.'s  relation  to,  or 
authority  from,  the  company  not  being  shown. 
[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  537,  638;    Dec.  Dig. 

^ol*    J 

3.  Vendor  awd  PtTRCHASEB  {|  231*)— Recobd- 

IKO    AsaiONKENT    OF    MOBTOAOE— NOTICE— 

Indorsement  on  MARoiNaoF  Record. 
Even  if  the  indorsement  of  the  assignment 
on  the  margin  of  the  record  can  be  constmctive 
notice,  figures  following  the  signature,  indicat- 
ing a  date,  are  not  proof  that  the  indorsement 
existed  at  such  date,  so  as  to  be  notice  from 
them. 

[EJd.  Note. — For  other  ^ases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g§  537,  538;  Dec.  Dig. 
\  281.*] 

4.  Vendob  and  Purchaser  (|  231*)— Recobd- 
ino  assionuent  of  mortoaob— construc- 
TIVE Notice  to  Subsequent  Purchaser. 

l%e  prerequisites  to  constmctive  notice 
of  an  instrument  of  transfer  contemplated  by 
the  statute,  that  it  be  acknowledged,  filed  for 
record,  spread  on  the  records  by  the  county  re- 
corder, and  properly  indexed,  cannot  be  dis- 
pensed with,  so  as  to  make  a  mere  indorsement 
of  assignment  on  the  margin  of  the  record  of 
a  mortgage  constructive  notice. 

[ISA.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  537,  538;  Dec.  Dig. 
S  231.*] 

Appeal  from  District  Oourt,  Appanoose 
County;  Frank  W.  EUchelberger,  Judge. 

Action  In  equity  to  foreclose  a  mortgage  on 
reel  estate.  Plaintiff  is  an  assignee  of  the 
mortgage.  Defense  is  made  only  by  defend- 
ants G.  W.  and  Mary  G.  Vespers,  husband 
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and  wife.  These  defendants  were  not  parties 
to  the  mortgage,  but  were  subsequent  pur- 
chasers of  the  mortgaged  property  from  the 
mortgagee  In  alleged  good  faith  and  for 
full  value  and  without  notice  of  plaintiff's 
rights.  There  was  a  decree  for  the  defend- 
ants, and  the  plaintiffs  appeal.    Affirmed. 

H.  E.  Valentine,  for  appellants.  Fee  ft 
Fee,  for  appellees. 

I7VANS,  J.  The  real  estate  Involved  was 
formerly  owned  by  John  Newman,  who  on 
July  10,  1894,  executed  a  mortgage  thereon 
for  $400  to  the  Clark  &  Peatman  Investmrat 
Company.  The  mortgage  was  duly  recorded 
on  July  10,  1894.  As  the  mortgage  now  ap- 
pears, It  bears  a  written  assignment  by  the 
Clark  &  Peatman  Investment  Company  to 
Wm.  M.  James,  purporting  to  have  been  made 
on  July  10,  1894.  This  assignment,  however, 
was  neither  acknowledged  nor  recorded.  On 
March  1, 1896,  the  mortgagors.  John  Newman 
and  wife,  conveyed  the  property  by  warranty 
deed  to  the  mortgagee,  Clark  &  Peatman  In- 
vestment Company,  and  thereupon  the  Clark 
&  Peatman  Investment  Company  conveyed 
the  same  property  in  like  manner  to  the  de- 
fendant Vespers.  Vespers  bought  In  good 
faith  and  paid  a  consideration  of  $800  there- 
for without  any  actual  notice  of  any  out- 
standing incumbrance  against  the  premises. 
The  interest  on  the  mortgage  was  paid  anna- 
ally  to  James  by  some  one  other  than  Ves- 
pers up  to  January,  1906.  The  plaintiffs  are 
executors  of  the  estate  of  William  M.  James. 
There  are  other  facts  In  the  case  which  we 
win  notice  in  a  separate  division  of  the  opin- 
ion. 

1.  The  first  question  presented  for  our  con- 
sideration Is  wlftther  upon  the  facts  above 
stated  Vespers  took  the  property  discharged 
of  the  lien  of  the  mortgage.  It  will  be  no- 
ticed that  he  holds  his  title  by  direct  convey- 
ance from  the  mortgagee.  Did  such  convey- 
ance discharge  the  mortgage  as  to  an  inno- 
cent purchaser  notwithstanding  the  fact  that 
the  mortgagee  bad  previously  sold  and  de- 
livered the  note  and  mortgage,  and  had  no 
interest  therein  at  the  time  of  the  conveyance 
there  being  no  record  of  the  assignment^ 
We  think  the  point  Is  fully  covered  by  our 
previous  decisions.  It  is  ordinarily  true  that 
the  mortgagor  himself  may  not  take  advan- 
tage of  the  failure  of  an  assignee  to  record 
his  assignment  of  a  mortfcage.  i)rorided  the 
assignee  has  possession  of  the  original  Instru- 
ments. The  mortgagor  is  entitled  to  a  pres- 
entation and  surrender  of  the  original  instru- 
ments as  a  condition  of  payment  thereof,  and 
this  is  ordinarily  a  sufficient  protection  to 
him  against  an  unrecorded  assignment  It 
is  also  ordinarily  true  that  a  subsequent  pur- 
chaser of  real  estate  may  not  complain  of  a 
failure  of  an  assignee  of  a  mortgage  to  re- 
cord his  assignment  where  the  mortgage  it- 
self appears  of  record  against  the  land.  In 
such  a  case  the  purchaser  being  charged  with 


notice  of  the  outstanding  mortgage,  its  pres- 
ent ownership  is  deemed  immaterial  nntU 
such  owner  Is  in  some  manner  misled  t>y  a 
purported  release  or  subsequent  assignment 
by  the  original  mortgagee.  But  it  has  uni- 
formly been  held  by  this  court  heretofore 
that,  where  the  original  mortgagee  subse- 
quently acquires  the  full  title  and  conveys 
the  same  by  warranty  deed,  such  conveyance 
amounts  to  a  release  of  the  mortgage,  and 
such  purchaser  may  rely  upon  the  apparent 
right  of  the  mortgagee  of  record  to  so  convey. 
Where  an  assignee  of  a  mortgage  fails  to 
record  his  assignment,  he  takes  the  risk  of 
dishonest  dealing  on  the  part  of  the  mort- 
gagee with  subsequent  innocent  purchasers. 
Jenks  V.  Shaw.  99  Iowa,  604,  08  N.  W.  900.  61 
Am.  St  B^.  250 ;  Bank  v.  Anderson,  14  Iowa, 
544,  83  Am.  Dec  390;  Central  Tixist  Co.  v. 
Stepanek,  138  Iowa,>131,  115  N.  W.  891,  15  U 
R.  A.  (N.  S.)  1025.  128  Am.  St  Bep.  175; 
Farmer  v.  Bank;  130  Iowa,  469.  107  N.  W. 
170;  Llvermore  v.  Maxwell,  87  Iowa,  706, 
55  N.  W.  37 ;  Parmenter  v.  Oakley,  69  Iowa, 
338,  28  N.  W.  653 ;  Bowling  v.  Cook,  39  Iowa, 
200.  See,  also,  Woodworth  v.  McCollum,  16 
N.  D.  42,  111  N.  W.  023.  The  reasons  for  the 
rule  are  fully  discussed  In  the  cited  cases 
and  It  will  serve  no  useful  purpose  that  we 
repeat  the  discussion.  It  Is  argued  by  appel- 
lant, however,  that  it  appears  from  the  tes- 
timony of  Vespers  that  be  knew  nothing 
about  the  original  mortgage,  and  that,  there- 
fore, he  could  not  be  injured  by  the  failure 
of  plaintiffs'  testate  to  record  his  assignment 
It  appears  that  Vespers  was  an  unlearned 
man,  apparently  without  experience,  and  that 
he  purchased  the  property  without  an  ab- 
stract of  title.  He  was  manifestly  incapable 
of  forming  any  Judgment  of  his  own  as  to  the 
state  of  the  title  he  was  purchasing,  but  re- 
lied wholly  upon  the  assurances  of  others.  He 
was  assured  that  "There  was  nothing  against 
it"  and  be  relied  upon  such  assurance.  Snc|> 
assurance  could  have  been  honestly  given  by 
any  person  who  should  examine  the  Indexes, 
and  ascertain  that  the  only  mortgage  appear^ 
lug  against  the  proiierty  was  one  made  to 
the  present  grantor  as  mortgagee.  Vespers 
would  not  lose  his  status  as  an  innocent  pur- 
chaser simply  because  he  was  not  himself 
versed  in,  or  able  to  comprehend,  the  details 
of  the  title  he  was  acquiring.  The  Important 
ultimate  fact  to  him  was  that  he  was  buying 
a  clear  title.  He  was  so  assured.  The  axsur- 
ancT  was  Justified  upon  the  record.  He  was 
charged  with  constructive  notice  of  the  mort- 
gage as  a  mortgage  to  his  warrantor.  The  fact 
that  he  had  no  actual  notice  of  It  would  not  af- 
fect the  status  of  either  party.  The  argument 
urged  by  appellant  would  hold  that  if  Ves- 
pers had  actual  notice  of  the  mortgage,  he 
could  stand  before  us  as  an  innocent  purchas- 
er ;  but  that  inasmuch  as  he  bad  no  actual 
notice,  he  was  not  an  innocent  purchaser. 
We  do  not  deem  the  point  well  taken,  and  we 
hold  that  be  was  an  innocent  purchaser,  r*- 
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gardless  of  the  question  whether  he  had  ac- 
tual notice  of  the  outstanding  mortgage. 

2.  In  addition  to  the  facts  already  stated, 
there  appears  at  the  present  time  upon  the 
margin  of  the  record  of  the  mortgage  in  suit 
the  following:  "For  value  received  we  here- 
by assign  the  within  mortgage  to  William  M.^ 
James.  Clark  &  Peatman  Investment  Co. 
William  Peatman,  0—24—94."  It  is  argued  by 
appellant  that  this  purported  aselgnment  up- 
on the  margin  of  the  record  was  equivalent 
to  the  recording  of  the  aselgnment,  and  im- 
parted constructive  notice  of  such  assign- 
ment  The  discussion  of  appellant  at  this 
point  deals  with  the  interesting  question 
whether  an  assignment  of  a  mortgage  may  be 
so  made  upon  the  margin  of  the  record  of 
such  mortgage  as  to  Impart  constructive  no- 
tice. The  state  of  this  record  will  not  Justi- 
fy us  In  entering  upon  that  question.  That 
an  assignment  properly  made  upon  a  margin 
of  the  record  of  a  mortgage  would  be  suffi- 
cient actual  notice  to  any  person  who  saw 
the  same  may  be  conceded.  Whether  It 
should  be  deemed  constructive  notice  as 
against  all  the  world  Is  a  very  different  ques- 
tion. Assuming  that  it  should  be  so  deemed, 
the  burden  would  still  rest  upon  the  plain- 
tiff to  prove  the  assignment  in  the  same  man- 
ner as  any  other  written-  instrument  of  evi- 
dence. This  alleged  Instrument  as  it  appeasp 
upon  the  margin  of  the  record  was  not  ac- 
knowledged, and  was  therefore  not  self-Iden- 
tifying as  an  instrument  of  evidmce.  It  pur- 
ports to  have  been  executed  by  William  Peat- 
man. What  relation  be  sustained  to  the  com- 
pany or  what  authority.  If  any,  he  had,  does 
not  appear.  No  foundation  was  laid,  nor  was 
any  preliminary  proof  offered,  of  the  fact  of 
the  execution  of  this  Instrument  as  a  basis 
for  its  Introduction,  and  it  was  received  In- 
to the  record  over  proper  objection  by  defoad- 
ant  Still  more  serious  for  appellant  is  the 
fact  that  the  record  contains  no  evidence  nor 
offer  of  any,  to  show  when  this  writing  was 
actually  made  upon  the  margin  of  the  record. 
The  appellant  relies  upon  the  writing  Itself 
as  proof  of  that  fact  The  writing  itself  does 
not  purport  to  bear  a  date,  unless  the  figures 
"9—24—94"  following  the  name  of  William 
Peatman  can  be  construed  ns  such.  This 
Is  the  assumption  of  appellant's  argument; 
It  being  assumed  that  such  marginal  entry 
was  made  on  September  24,  1894.  If  such 
marginal  entry  can  be  deemed  constructive 
notice,  It  was  surely  incumbent  upon  the 
plaintiff  to  prove  by  some  proper  evidence 
that  It  existed  upon  the  record  prior  to  March 
1,  1895,  and  we  think  appellant  has  failed 
at  this  point 

Speaking,  however,  to  the  merits  of  the 
legal  question  here  proposed,  we  may  say 
that  constructive  notice  as  distinguished  from 
actual  notice  is  a  creation  of  the  statute,  and 
Is  available  to  a  party  only  in  accord  with 


the  provisions  of  the  statute.  In  order  to. 
Impart  constructive  notice  to  third  persons 
of  any  instrument  of  transfer  by  one  person 
to  another,  the  statute  contemplates  and  re- 
quires that  It  be  properly  acknowledged  by 
the  parties,  and  that  it  be  filed  for  record  and 
spread  upon  the  records  by  the  county  re- 
corder, and  that  It  be  properly  Indexed. 
Code,  f  2927  et  seq.  We  know  of  no  rule  of 
law  that  would  Justify  ns  in  dispensing  with 
these  prerequisites  to  constructive  notice. 
Appellant  places  reliance  upon  a  remark  con- 
tained In  the  opinion  In  the  case  of  Bank 
v.  Anderson,  supra,  wherein  this  method  of 
assignment  Is  suggested  as  a  method  whereby 
such  assignment  "nmst  inevitably  be  seen  by 
any  one  looking  for  incumbrances."  This  sug- 
gestion was  manifestly  intended  to  point  out 
a  way  whereby  actual  notice  could  be  Impart- 
ed. There  is  no  suggestion  In  the  opinion 
that  such  method  would  impart  constructive 
notice  to  one  who  had  no  actual  notice.  Ap- 
pellant, also,  relies  upon  the  case  of  Savings 
Bank  v.  Colby,  105  Iowa,  424,  75  N.  W.  346. 
This  case,  however,  is  not  in  point  In  that 
case  a  mortgagee  wrongfully  obtained  from 
the  mortgagor  new  notes  and  mortgage  in 
satisfaction  of  a  prior  mortgage  which  the 
mortgagee  had  previously  transferred  and  did 
not  then  own.  The  new  notes  so  obtained 
were  transferred  by  him  to  a  national  bank. 
Such  national  bank  was  forbidden  by  the  law 
of  its  organization  to  take  real  estate  as 
security.  It  did  not,  In  fact  take  the  new 
mortgage  as  security,  but  took  the  notes  alone 
without  any  knowledge  of  the  existence  of 
such  mortgage,  securing  the  same,  and  there- 
fore without  any  reliance  thereon.  It  was 
held  that  it  was  in  no  position  to  challenge 
the  first  mortgage  in  the  hands  of  its  pur- 
chaser. 

We  think  that  the  defendants  G.  W.  Vespers 
and  wife,  by  their  purchase,  took  the  mort- 
gaged property  discharged  of  the  Hen  of  the 
mortgage.  The  trial  court  so  held,  and  its 
decree  is  affirmed. 


HOPPES  V.  DES  MOINES  CITY  RT.  CO. 
(Supreme  Court  of  Iowa.    June  10,  1910.) 

1.  Watebs  and  Wateb  Courses  (|  126*)— 
StTBFACE  Watebs— Obstbdction—Pleadino 
— Sufficiency. 

A  petition  for  damage  cansed  by  obatmct- 
Ing  Bortace  water  is  Insufficient  where  It  fails 
to  show  interference  with  the  flow  by  defend- 
ant 

[EH.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  S  126.*] 

2.  Watebs  akd  Watkk  Courses  (g  118*)— Ob - 
8TBUCTI0N  or  SUBFACK  Wateb— Stbeets— 
Obades— Duty  of  Abutters. 

Where  no  grade  line  for  the  street  has 
been  established  by  the  city  council,  .abuttlnfr 
owners  need  not  bring  their  lots  up  to  the  level 
of  the  physical  grade. 

[Ed.  Note— For  other  caaes,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  118.*] 
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5.  Waters  and  Wateb  Oophses  (|  126*)— 
Surface  Wateb  —  Obsibuction  —  Jubt 
Questions. 

In  a  suit  for  overflowing  lots  caused  by 
obstructing  surface  water,  whether  the  injury 
was  due  to  an  unprecedented  rainfall,  and 
whether  tiles  provided  were  sufficient  to  carry 
off  the  water  which  might  reasonably  be  ex- 
pected to  accumulate,  were  proper  issues  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  126.*] 

4.  Watebs  and  Wateb  GotrBBEB  (S  118*)— 
Obstbuction  of  Subfacs  Wateb— Stbebt 
Kailboads — Neqliqence — Liabilitt. 

If  a  street  railway  negligently  obstructed 
a  proper  flow  of  surface  water  in  the  street 
by  removing  a  bridge  and  inserting  tile  in  Ilea 
thereof,  it  is  liable  for  the  consequential  dam- 
ages, regardless  of  the  city's  liability. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  118.*] 

8.  Pleading  ({  290*)  —  Denial  —  Plkadino 
Admissions— Wbitten  iNSTRUifENTs. 

Under  Code,  f  3610.  providing  that  the 
signature  of  a  writing  attached  to  a  pleading 
■ball  be  deemed  genuine  unless  denied  under 
oath,  the  genuineness  of  the  signature  on  a 
written  assignment  attached  to  a  petition  was 
admitted  where  the  answer  was  a  mere  general 
denial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  8o9-S63 ;   Dec.  Dig.  §  290.*] 

6.  Pleading  (J  290*)— Admissions— Genuine- 
ness OP  Wbitings. 

Under  Code,  f  3640,  providing  that  the 
genuineness  of  the  signature  to  a  written  in- 
strument attached  to  a  pleading  is  admitted  by 
failure  to  deny  it  under  oath,  nothing  more 
than  the  genuineness  of  the  signature  is  admit- 
ted ;    it  being  necessary  to  show  delivery. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  859-863;   Dec.  Dig.  i  29a*l 

7.  AssiaNicENTs  (I  134*)  — Action  bt  As- 
signee— Pboof  B£QUIHED. 

An  assignee  of  a  claim  for  damages  cannot 
recover  without  proof  of  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  |i  229-231;    Dec.  Dig.  I  134.*] 

8.  A88I0N1GSNTB  (S  188*)— ACTION  BT  ASSIGN- 
EE—JUBY  Questions. 

Id  an  action  by  an  assignee  for  damages 
caused  by  obstructing  surface  water,  held,  un- 
der the  evidence,  a  jury  question  whether  the 
claim  was  assigned  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Dec  Dig.  i  138,*] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Action  for  damages  resulted  In  a  Judgment 
against  defendant,  from  wbicli  it  appeals. 
Reversed. 

Guernsey,  Parker  &  Miller,  for  appellant. 
C.  C.  Cole  and  John  Newburn,  for  appellee. 

LADD,  J.  The  case  Is  peculiar,  in  that 
no  cause  of  action  was  stated  In  the  petition. 
In  the  first  count  plaintiff  claimed  damages 
"by  reason  of  overflow  of  surface  water  over- 
flowing bis  lots  •  •  *  by  reason  of  the 
stopping  of  the  natural  course  of  the  water- 
flow  at  inet  Thirtieth  and  North  streets,  city 
of  Des  Moines."  In  the  second  count  the 
claim  is  for  damages  to  the  lots  of  B.  F. 
Plummer,  alleged  to  have  been  assigned  to 


plaintiff,  and  "tqr  reason  of  damages  sustain- 
ed" by  Plummer  "by  reason  of  the  orerflow 
of  surface  water  on  his  property,  •  •  • 
causing  the  Interference  and  hindrance  of 
the  natural  water  course.  Said  dam  and  stop- 
page ot  the  natural  floiw  of  water  is  in  East 
Thirtieth  and  North  streets."  The  thh:d  couo*^ 
is  based  on  a  claim  of  Ed  Hanson  allied  tu 
have  been  assigned  to  plaintiff,  and  In  the 
language  of  the  second  count.  The  petition 
alleged  generally  that  the  floods  were  in  May 
and  August,  190S.  In  response  to  motions 
for  more  specific  statement,  plaintiff  filed 
an  amendment  alleging  the  time  to  have  been 
August  14,  1908,  "that  the  natural  course  of 
water  flow"  was  from  the  northwest  to  the 
southwest,  and  that  the  assignment  of  Plum- 
mer was  oral  at  first  and  afterwards  reduced 
to  -writing  and  that  of  Hanson  oral.  In  a  sec- 
ond amendment  the  damages  claimed  In  each 
count  were  itemized.  In  the  third  amend- 
ment, "In  addition  to  damages  for  the  times 
already  set  out,"  damages  suffered  by  Plum- 
mer and  Hanson  In  1907  are  claimed,  but  on 
what  ground  save  Inferentially  was  not  al- 
lejred.  The  answer  was  a  general  denlaL  It 
will  be  observed  that  neither  the  petition 
nor  amendments  charge  defendant  or  any 
one  else  with  having  interfered  with  the  flow 
of  woter  either  rightfully  or  vn-ougfully.  But 
no  objection  on  this  ground  was  interposed 
by  demurrer,  motion  to  direct  verdict,  or  in 
arrest  of  Judgment,  and,  as  defendant  was 
content  not  to  take  exception  to  the  suf- 
flclency  of  the  petition  as  amended  in  the 
trial  court,  it  may  be  that  he  ought  not  to  be 
heard  to  do  so  here  by  pointing  out  discrep- 
ancies in  this  respect  between  the  allegations 
of  the  petition  and  the  Issues  as  sulMnitted  to 
the  Jury.  The  trial  seems  to  have  proceeded 
as  though  the  allegations  were  that  defendant 
had  obstructed  the  flow  of  water  In  a  watei 
course  by  replacing  a  bridge  by  tile  inade- 
quate to  carry  off  the  water  at  the  intersec* 
tion  of  North  and  Thirtieth  streets  in  Dea 
Moines,  and  so  doing  negligently,  and,  no  ob- 
jection having  been  urged  that  these  matters 
had  not  been  pleaded,  acquiescoice  in  their 
adjudication  may  liave  been  rightly  as- 
sumed. Hoyt  V.  Hoyt,  68  Iowa,  703,  28  N. 
W.  27;  White  V.  Byam,  96  Iowa,  166,  64  N. 
W.  765;  McFarland  v.  Muscatine,  98  Iowa, 
190.  67  N.  W.  233;  Bobb^  t.  Marlon,  123 
Iowa,  726,  99  N.  W.  577;  Buce  v.  Bldon,  122 
Iowa,  92,  97  N.  W.  989;  Osborne  ▼.  Metcalf, 
112  Iowa,  540,  84  N.  W.  685.  The  practice, 
however,  is  not  to  be  approved  and  is  advert- 
ed to  now  that  the  defects  in  pleading  may 
be  obviated  before  another  trial. 

2.  In  1901  the  defendant  extended  its  track 
on  Thirtieth  street  in  Des  Moines  north  to 
N'orth  street,  and  then  in  an  easterly  direc- 
tion on  it  Another  track  was  put  In  two  or 
three  years  later.  At  the  intersection  of 
North  and  Thirtieth  streets  there  had  been  a 
bridge  with  opening  beneath  about  10  feet 
wide  by  6  feet  deep.    A  ditch  8  feet  wide  and 
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4  feet  deep  extended  from  the  north  or  northp 
west  beneath  this  bridge,  and  through  it  the 
surface  water  ordinarily  flowed  off. .  As  we  un- 
deratand  the  record,  this  bridge  was  removed 
by  defendant  and  two  24-lnch  tiles  laid  In  the 
ditch  through  the  street,  and  it  filled.  Sever- 
al witnesses  say  that,  in  addition  to  this, 
there  was  a  small  box  passageway  for  the 
water.  As  to  whether  defendant  also  raised 
the  physical  grade  is  in  dispute;  some  witnes- 
ses testifying  that. it  did  raise  the  grade  of 
North  street  about'two  feet,  and  that  the  city 
raised  that  on  Thirtieth  street  about  the 
same,  while  others  say  that  to  laying  the 
tracks  no  change  in  grade  was  effected.  The 
evidence  is  also  in  conflict  as  to  whether 
there  was  a  waterway  or  course  at  that 
place.  Sufllce  it  is  to  say  that  the  evidence 
was  such  that  the  jury  might  have  found 
th«e  to  have  been  a  waterway  such  as  that 
defendant  might  not  have  lawfully  obstruct- 
ed, and  that  It  In  laying  its  track  raised  the 
street  grade.  The  evidence  also  was  in  con- 
flict as  to  whether  the  tile  afforded  an 
adequate  outlet,  for  water  such  as  might  rea- 
sonably be  anticipated  to  accumulate  for  pas- 
sage at  that  place.  The  assumption  on  the 
part  of  the  appellant  that  the  city  raised  the 
grade  of  North  street,  if  it  was  changed  In 
laying  the  tracks,  and  that  tiles  were  laid 
under  the  supervision  of  the  city,  is  not 
borne  out  by  the  record.  No  grade  line  for 
either  street  had  been  established  by  ordi- 
nance or  resolution  of  the  dty  council,  and 
therefore  neither  plaintiff  nor  his  assignors 
were  under  any  obligation  to  bring  their  lots 
up  to  the  level  of  the  physical  grade.  Even 
If  water  did  stand  over  the  grade  for  a  time, 
the  evidence  was  such  that  the  Jury  might 
have  found  that  It  was  tmduly  held  back  by 
reason  of  the  Inadequacy  of  the  tiles  to  carry 
It  off  with  reasonable  celerity.  Whether  the 
Injury  was  due  to  an  unprecedented  rainfall 
and  the  tiles  were  sufliclent  to  carry  off  the 
water  which  might  reasonably  be  expected  to 
accumulate  were  appropriate  Issues  for  the 
^ry.  Appellant  suggests  that.  Inasmuch  as 
defendant  occupied  a  public  street,  it  was 
under  no  obligation  to  provide  a  passageway. 
This  does  not  meet  the  CEise.  Whether  re- 
quired to  or  not,  it  did  remove  the  bridge  and 
inserted  the  tile  Instead,  and,  if  thereby  it 
negligently  obstructed  the  proper  flow  of  wa- 
ter in  a  water  course,  it  is  liable  for  conse- 
quential damages,  regardless  of  any  supposed 
liability  on  the  part  of  the  city. 

3.  As  said,  the  petition  alleged  injury  to 
the  premises  of  one  Plummer,  and  that  he 
had  assigned  his  claim  for  damages  to  plain- 
tiff. No  evidence  whatever  of  any  assign- 
ment was  adduced  at  the  trial,  and  yet,  ac- 
cording to  an  answer  to  a  special  interroga- 
tory, $200  of  the  verdict  was  for  damages  to 
Plnmmer's  property.  True,  what  purported 
to  be  a  copy  of  a  written  assignment  from 
Plummor  to  plaintiff  was  made  part  of  and 
attached  to  the  petition,  and,  the  answer 
being  a  general  denial,  the  genuineness  of  the 
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siisnature  thereto  was  thereby  admitted. 
Section  3640,  Coda  But  nothing  more  than 
the  genuhieness  of  the  signature  is  to  be  in- 
ferred from  omission  to  put  such  signature 
in  issue  by  the  answer.  Delivery  must  be 
shown  whether  the  signature  be  admitted  or 
proven  by  evidence  adduced  at  the  trial,  and 
ordinarily  this  is  done  by  introducing  the  in- 
strument in  evidence.  In  the  absence  of  any 
proof  of  the  assignment  of  the  claim,  It  was 
error  to  allow  recovery  thereon. 

4.  Nor  was  the  evidence  of  an  assignment 
of  Hanson's  claim  to  plaintiff  conclusively 
established  as  held  by  the  court.  Hanson 
testified  as  follows:  "Q.  I  believe  you  have 
a  claim  in  here  that  you  have  assigned,  have 
yon?  A.  I  think  so;  yes,  sir.  Q.  Yon  as- 
signed it  to  Mr.  Hoppes?  A.  Yes,  sir."  But 
farther  on  he  said:  "I  do  not  know  as  I  as- 
signed my  claim  over  to  blm.  I  never  signed 
any  writing  at  all  giving  him  any  right  to 
sue  for  damages.  Q.  Did  you  know  that  your 
claim  was  In  this  case  at  all?  A.  Well,  my 
claim  is  here  I  guess,  but  I  did  not  assign  it 
to  Mr.  Hoppes  that  I  know  of .  ♦  •  •  I 
don't  know  what  was  said  about  Mr.  Hoppes 
bringing  suit  in  my  behalf.  Don't  remember 
saying  anything  to  that  effect.  •  ♦  •  I 
never  sold  him  or  transferred  to  him  any 
right  to  bring  suit  as  to  this  claim.  I  did 
not  sell  my  claim  to  anybody.  We  were  talk- 
ing about  it  I  still  own  the  claim."  Redi- 
rect: "And  you  never  transferred  it  to  him 
for  the  purpose  of  bringing  this  action? 
A.  He  and  I  were  talking  about  it,  and  he 
told  me  to  come  in  and  see  yon.  Q.  Did  you 
transfer  it  to  him?  State  what  you  said. 
A.  No;  I  do  not  know  that  I  ever  did."  Here 
counsel  suggested  the  dismissal  of  the  claim, 
and  witness  testified  that  he  had  tallced  with 
counsel  about  damages  to  his  potatoes,  and 
that  he  should  have  something.  The  wit- 
ness then  inquired  what  was  meant  by  as- 
signing, and  was  told  that  it  meant  '*trans- 
ferring  for  the  purpose  of  bringing  this  ac- 
tion. By  the  Court:  You  have  a  right  under 
the  law  to  assign  this  claim,  if  you  have  one, 
and  the  person  to  whom  you  assign,  or  give 
the  authority,  may  bring  the  action.  Now, 
did  you  In  talking  to  Mr.  Newburn  or  to  Mr. 
Hoppes  give  either  one  of  them  the  right  to 
bring  this  action  for  you?  A.  Well,  sinew 
you  show  it  out  to  me  in  the  light  of  it,  I 
guess  I  did  to  Mr.  Hoppes.  I  did  not  under- 
stand what  you  were  trying  to  get  at"  Re- 
cross-examination:  "Q.  What  did  you  say  to 
Mr.  Hoppes?  A.  We  were  talking  about  it 
one  day,  and  I  was  telling  him  about  my 
stuff  being  damaged  by  the  water,  and  he 
said  he  thought  we  could  get  damage  for  it, 
and  I  said,  if  we  can,  we  ought  to  liave  it 
To  put  stuff  out  there  and  lose  it  out,  we 
ought  to  have  something  for  it  Q.  What 
else  did  you  say  to  him  about  it?  A.  We 
did  not  say  a  great  sight  about  it  He  said 
we  could  go  up  here  and  try  to  get  damages 
for  our  stuff,  and  I  suppose  he  came  op  and 
seen  about  it  and  I  came  afterwards,    l  nev- 
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er  told  Urn  that  he  coald  haTe  my  claim 
against  the  company  or  the  claim  should  be 
transferred  to  him,  so  that  he  conld  bring 
the  suit  I  do  not  know  that  I  ever  told  him 
he  conld  have  my  claim.  I  never  told  him 
It  should  be  his  claim  for  the  purpose  of 
bringing  suit."  Here  counsel  for  plaintiff 
again  suggested  a  dismissal  of  the  claim,  but 
the  court  expressed  the  view  that  the  wit- 
ness did  not  wish  it  to  be  understood  that 
he  had  given  his  claim  away  for  fear  he 
would  get  nothing  for  it,  to  which  the  wit- 
ness assented.  "By  the  Court:  But  in  this 
talk  with  Mr.  Newman  did  you  authorize 
him  and  Mr.  Hoppes  to  bring  this  action  for 
you,  and  what  was  recovered  you  were  to 
get?  A.  Certainly  that  Is  the  way  it  was." 
Here  defendant  moved  the  answer  be  strick- 
en as  a  conclusion,  and  the  court  explained 
that  he  was  Interfering  because  of  the  wit- 
ness' misunderstanding  and  Inquired  If  plain- 
tiff still  Insisted  on  dismissing  the  claim. 
Counsel  replied  he  would  take  the  chance  of 
trial.  Again  the  witness  was  asked  on  cross- 
examination  to  relate  what  was  said  between 
him  and  Hoppes  or  between  him  and  New- 
man, and  answered  that  the  talk  was  that 
they  ought  to  have  damages,  that  Hoppes 
said  be  was  going  to  see  about  bringing  suit ; 
that  he  did  not  remember  that  anything  was 
said  about  bringing  It  in  his  name;  that 
"there  was  nothing  said  about  his  suing  for 
my  claim,  or  me  suing  for  his  claim,  or  each 
fellow  brining  bis  own  suit  only  he  was 
coming  to  see  about  it";  that  at  Hoppes'  sug- 
gestion be  saw  Newman,  and  supiMsed  "he 
tnlked  It  was  going  to  be  brought  in  Hoppes' 
name,"  but  "there  was  nothing  much  said 
about  It.  ♦  •  *  Hoppes  said  it  was  to  he 
brought  in  his  name.  This  was  before  we 
ever  consulted  a  law.ver."  Counsel  for  plain- 
tiff then  asked  whether  he  told  attorney  for 
plaintiff,  "You  would  assign  your  claim  to 
Mr.  Hoppes  as  well  as  tbe  rest  of  them,  and 
he  would  bring  the  action  for  all  of  them," 
and  the  answer  was:  "Yes;  I  guess  I  did." 
Q.  And  you  consented  to  that,  did  you  not? 
A.  Yes,  sir."  It  will  be  observed  that,  when 
the  witness  was  called  upon  to  relate  what 
was  said,  he  insisted  that  nothing  which 
might  be  construed  as  an  assignment  was 
said  to  either  counsel  or  plaintiff,  but  in  the 
first  Instance  said  there  was  an  assignment, 
and  such  might  be  inferred  from  bis  last  as- 
sertion that  he  had  consented.  Whether  the 
latter  was  Induced  by  fear  that  the  claim 
might  be  dismissed  and  what  he  had  said 
before  was  true  ought  not  to  have  been  de- 
termined by  the  court,  but  the  Issue  as  to 
whether  there  was  any  assignment  of  his 
claim  to  plaintiff  should  have  been  submit- 
ted to  the  Jury. 

5.  Exception  is  taken  to  the  instruction 
on  measure  of  damages,  and  it  may  be  that 
the  rule  applied  to  the  claim  of  plaintiff  is 
not  quite  consistent  with  that  applied  to  the 


claim  of  Plommer.  Aside  from  this,  tiie  law 
as  laid  down  was  well  calculated  to  tbe  as- 
certainment of  tbe  damages  suffered.  See 
Tretter  v.  Railway,  120  N.  W.  339;  McMabon 
V.  Dubuque,  107  Iowa,  63,  77  N.  W.  517,  70 
Am.  St.  Rep.  143. 

Because  of  the  errors  pointed  out,  tbe  Judg- 
ment is  reversed. 


HASTINGS  V.  CHICAGO,  R.  I.  ft  P.  BT.  CO. 
(Supreme  Court  of  Iowa.    June  10,  1910.) 

1.  Trial  (|  233*)— Ihstructions— Evidence. 

la  an  action  against  a  railway  company  for 
flooding  land  caused  by  obstructing  a  creek,  de- 
fended on  the  ground  of  an  unprecedented  rain, 
an  Instruction  that,  though  the  water  in  tbe 
creek  might  have  been  as  high  many  years  ago 
on  one  occasion,  that  fact  would  not  necessa- 
rily mean  that  the  particular  flood  was  not 
unprecedented,  was  properly  refused,  where 
there  was  evidence  of  very  high  water  in  other 
years. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Big.  S!  613-623;  Dec.  Dig.  f  253.*] 

2.  Waters  and   Water  Oourseb   (|  125*>— 
BYooDiNO  Lands— Damaqes—Scofk. 

Damages  to  an  entire  farm  are  recoverable 
for  the  flooding  of  a  part  of  it  if  the  whole  is 
rendered  less  profitable  by  the  Injury. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  140;   Dec.  Dig.  | 

3.  Easements  (|  8*)— Crossino  Rahaoad— 

RiOHT   OF   ADJOININO  OWNERS. 

Permission  by  a  railway  company  to  an  ad- 
joining owner  to  drive  bis  teams  or  his  cattle 
through  trestlework  does  not  entitle  him  to  have 
the  opening  maintained  as  a  private  undercross- 
ing,  no  matter  how  long  continued. 

[PM.   Note. — For  other  cases,  see  Elasements, 
Cent  Dig.  §§  23,  24,  33;    Dec.  Dig.  i  8.*] 

4.  Railroads    (S    102*)  —  UNDsacaossiNGa — 
Riauxs  OF  Adjoining  Owners. 

Assurance  by  a  railway  company  to  an  ad- 
joining owner  that  a  bridge  would  be  so  con- 
structed as  to  permit  bis  cattle  to  pass  under 
it  was  not  a  recugnitioa  of  tbe  owner's  statu- 
tory right  to  an  undercrossing  nor  an  assurance 
that  one  would  be  maintained;  the  right  thus 
a!:!<ured  amounting  to  no  more  than  an  ease- 
ment. 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  S  102.  •] 

5.  Easements  (|  53*)— Rights  of  Wat— Du- 
ty OF  Grantor. 

While  the  grantor  of  a  right  of  way  can- 
not obstruct  it  he  need  not  maintain  it  in  tbe 
absence  of  express  stipulation ;  that  being  the 
duty  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |i  117-119;    Dec  Dig.  (  53.*] 

6.  Railroads  (J  102*)— Crossings— Right  ojt 
Adjoining  Owners. 

If  a  railway  company  has  provided  a  stat- 
utory crossing  for  an  adjoining  owner,  the  mere 
fact  that  it  permits  him  to  use  an  opening  un- 
der its  tracks  does  not  convert  the  opening  in- 
to a  statutory  private  crossing  whidi  the  com- 
pany must  maintain. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  |§  30&-314 ;   Dec.  Dig.  f  102.*] 

7.  Railroads    (8    102*) — Crossinob— Privatb 
Crossings— Adequaot. 

An  archway  under  railroad  trades  not  large 
enough  to  permit  the  passage  of  wagons  load- 
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«d  with  farm  products  is  not  a  compliance  with 
Code,  I  2022,  requiring  adequate  means  of  crosa- 
ing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent,  THg.  |  311 ;   Dea  Dig.  {  102.»] 

8.  Railroads    (J    102*)  — Right   of   Wat  — 
RioHTs  OF  Adjoining  Owneks. 

A  landowner  privileged  to  use  an  archway 
under  a  railway  track  as  a  passage  for  cattle 
can  CO  upon  the  railroad  right  of  way  to  remove 
an  obstruction  of  the  archway  caused  by  sedi- 
ment. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  102.*] 

9.  Railsoadb  (§  73*)- Use  or  Right  of  Wat. 

A  railroad  company  may  grant  a  license  or 
easement  on  its  right  of  way  not  interfering 
with  the  operation  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  S  182;  Dea  Dig.  |  73.*] 

JO.  Waters  and  Water  Courses  (S  125*)— 

Obstbcctions— Dauaoes. 

If  a  railway  company  negligently'  failed  to 
maintain  a  proper  opening  throu!;h  its  embank- 
ment over  a  creek,  caused  a  flood  depositing  sed- 
iment in  the  valley  of  the  stream  and  in  an  arch 
in  the  embankment  to  the  damage  of  an  adjoin- 
ing owner,  by  obstructing  the  archway  as  a 
passageway  for  his  cattle  and  by  destroying  his 
crops,  the  expense  of  opening  the  archway  would 
be  a  recoverable  element  of  bis  damages,  but, 
tlie  owner  having  sued  for  the  com^pany's  fail- 
ure to  keep  the  archway  open  as  an  independent 
cause  of  action,  he  could  not  recover  for  depre- 
ciation in  the  rental  value  of  his  farm. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
AVater  Courses,  Dec  Dig.  I  125.*] 

Appeal  from  District  Court,  Davis  County; 
C.  W.  Vermillion,  Judge. 

Action  to  recover  damages  to  plaintiffs 
land  and  crops  by  flooding  occasioned  by  the 
backing  up  of  water  in  a  stream  due  to  the 
Insufficiency  of  the  opening  left  for  the 
stream  through  defendant's  railroad  embank- 
ment, and  also  for  damages  caused  to  plaln- 
tlflP  by  allowing  a  passageway  for  his  cattle 
under  defendant's  track  to  become  obstruct- 
ed by  the  deposit  of  sediment  There  was 
a  general  verdict  for  plaintiff  in  the  sum  of 
$637,  of  which  amount  it  appears  by  special 
finding  the  Jury  allowed  ?300  on  account  of  the 
obstruction  of  the  cattle  pass  under  defend- 
ant's track.  From  a  Judgment  on  the  general 
verdict,  defendant  appeals.  Affirmed  on  con- 
dition. 

Carroll  Wright  and  J.  L.  Parrisb,  for  ap- 
pellant   Payne  &  Qoodson,  for  appellee. 

McCLAIN,  J.'  The  stream  known  as  "Soap 
creek  '  flows  south  across  plaintiff's  land  and 
through  a  bridge  In  defendant's  railroad  em- 
bankment, which  bridge  bad  prior  to  the  in- 
jury complained  of  been  reconstructed  so  as 
to  leave  a  smaller  opening  than  before  for 
the  passage  of  water.  As  the  result  of  very 
heavy  rains  In  June,  1005,  as  plaintiff  alleges 
and  as  his  testimony  tends  to  show,  the  wa- 
ter was  backed  up  the  Soap  creek  by  reason 
of  the  Insufficiency  of  the  opening  through 
this  bridge  so  as  to  flood  a  portion  of  plain- 
tiff's land  and  cause  It  to  be  washed  Into 


gullies,  rendering  It  less  suitable  for  culti- 
vation. At  the  same  time  the  growing  com 
on  abont  28  acres  of  his  land  was  destroyed. 
Twenty-flve  hundred  feet  west  of  the  bridge 
above  referred  to  Is  anotlier  bridge  or  cul- 
vert under  defendant's  track,  through  which 
a  small  stream  flows  to  the  northward  emp- 
tying into  Soap  creek  above  the  bridge  over 
that  creek.  When  the  railroad  embankment 
was  first  constructed  there  was  trestle- 
work  over  this  small  stream  in  two  or  three 
spans,  through  one  of  which  by  defendant's 
permission  plaintiff  allowed  his  cattle  to  pass 
from  the  land  which  he  occupied  north  of  the 
track  to  other  land  used  as  a  part  of  the 
same  farm  which  was  south  of  the  track. 
In  1885  the  defendant  commenced  to  replace 
this  trestlework  with  a  stone  bridge  or  cul- 
vert of  but  one  opening,  and  plaintiff  then 
notified  the  defendant  that  the  opening  which 
he  had  been  using  through  the  trestlework 
for  the  purpose  of  driving  through  it  with 
teams  and  having  his  stock  pass  through  it 
from  one  portion  of  his  laud  to  the  other 
was  necessary  to  him  In  the  convenient  use 
of  his  farm,  and  that  he  claimed  a  right  to 
a  good  and  sufficient  underpass  for  stock 
and  a  good  wagon  road  sufficiently  wide  to 
permit  the  hauling  of  hay,  foddef,  and  other 
crops,  and  that,  if  defendant  failed  to  keep 
and  maintain  such  passway  and  wagon  road, 
be  would  begin  proceedings  to  compel  defend- 
ant to  keep  and  maintain  the  same.  Soon 
afterward  he  wrote  to  an  officer  of  the  de- 
fendant that  a  passway  put  through  the 
arch  which  defendant  was  constructing 
would  be  Impassable  a  large  portion  of  the 
year  on  account  of  the  flow  of  water  and  Its 
freezing  during  winter  so  that  it  would 
be  impassable  for  stock,  and  suggested  tbnt 
a  different  passway  be  provided  for  him.  In 
response  to  this  letter,  he  was  assured  by 
the  official  that  the  company  expected  to 
leave  him  something  there  that  would  be  all 
right  for  cattle  to  pass,  and  that  it  would 
put  in  necessary  paving.  Later  the  plaintiff 
again  wrote  to  the  officer  of  the  defendant 
^company  that  the  opening  left  mider  the 
bridge  in  question  was  impassable  for  stock 
on  account  of  quicksand  at  the  approach  to 
the  arch,  and  that  If  It  was  the  purpose 
of  the  company  to  force  a  crossing  there,  it 
must  be  on  account  of  unfamlUarity  with  the 
place,  as  It  could  not  be  made  passable  ex- 
cept In  dry  times  during  summer,  and  not  at 
all  in  winter.  Thereupon  the  officer  assured 
him  that  the  bottom  of  the  colvert  would  be 
paved  with  rock,  and  so  arranged  that  cattle 
could  get  through.  Ten  years  later  an  officer 
of  the  defendant  company,  in  response  to 
some  complaint  about  the  obstruction  of  the 
passway,  assured  the  plaintiff  that  the  sec- 
tion foreman  had  instructions  to  clean  out 
the  cattle  pass,  end  that  it  would  be  done  In 
a  few  days.  The  evidence  for  plaintiff  tends 
to  show  that  In  August,  1004,  the  opening 
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fadd  become  somewhat  obstructed  by  the  de- 
posit of  sediment  at  the  north  end,  and  that 
after  the  flood  of  1905  it  was  half  filled  with 
sediment,  so  that  cattle  ctould  not  pass 
through.  The  deposit  of  sediment  was,  how- 
ever, not  alone  In  the  opening,  but  also  In 
the  little  valley  of  the  stream  extending 
nortliward  about  150  feet  through  plaintlfTs 
land.  The  only  complaint  which  appears  to 
have  been  made  to  the  defendant  was  that 
in  response  to  which  the  letter  above  refer- 
red to  promising  the  cleaning  out  of  the  sed- 
iment was  written. 

1.  Dtfendant  sought  to  show  that  the  rain- 
fall occasioning  the  flood  in  June,  1905,  was 
unprecedented,  for  the  purpose  of  escaping 
UabUlty  on  the  ground  that  It  was  not  bound 
to  'anticipate  and  make  provision  for  such  a 
flood.  There  was  testimony  for  plaintiff  that 
In  1868  there  was  a  flood  during  which  the  wa- 
ter got  higher  In  the  Soap  creek  bottom  than 
in  1905.  The  court  gave  a  general  instruc- 
tion on  the  subject,  the  correctness  of  which 
is  not  questioned,  but  defendant  asked  a  spe- 
cific instruction  to  the  effect  that,  even 
though  the  water  in  the  creek  may  have  been 
as  high  as  in  1905  many  years  ago  on  one 
occasion,  that  fact  would  not  of  Itself  neces- 
sarily mead  that  the  flood  of  1905  was  not 
unprecedented.  We  do  not  think  there  was 
any  error  In  refusing  this  Instruction.  There 
was  evidence  as  to  very  high  water  in  othor 
years,  and  it  was  not  necessary  to  single  out 
one  particular  previous  flood,  and  say  that 
the  occurrence  of  such  a  flood  would  not 
show  that  the  flood  of  1905  was  such  as  that 
it  need  not  have  been  anticipated  by  the  de- 
fendant 

2.  Ck>mplalnt  is.  made  of  an  instruction 
with  reference  tp  the  claim  for  damages 
caused  by  Injuries  to  plaintiff's  land  and 
crops  on  account  of  the  flood  of  1006,  on  the 
ground  that  the  jury  was  authorized  by  such 
Instruction  to  allow  the  difference  between 
the  fair  market  value  of  plaintiff's  farm  as 
it  was  immediately  before  such  Injury  and 
Its  corresponding  value  immediately  there- 
after so  far  as  such  value  was  diminished  or 
decreased.  The  ground  of  objection  Is  that 
the  estimate  of  damage  should  have  been 
limited  to  the  depreciation  in  value  of  the 
particular  land  involved  in  the  flood.  But 
the  evidence  tended  to  show  that  the  use  of 
the  farm  as  a  whole  was  rendered  more  in- 
convenient and  less  profltable  on  account  of 
the  injury  to  this  particular  land  which  was 
washed  Into  gullies,  and  made  unsuitable 
for  use  in  the  raising  of  crops.  Under  «uch 
circumstances,  it  is  a  well-settled  rule  in  this 
state  that  the  damages  to  the  whole  farm 
may  be  estimated  together.  Bennett  v.  City 
of  Marlon,  119  Iowa,  473,  93  N.  W.  558; 
Parrott  v.  Chicago  G.  W.  B.  Co.,  127  Iowa, 
419,  103  N.  W.  352;  Harvey  v.  Mason  City 
&  F.  D.  R.  Co.,  129  Iowa,  405,  105  N.  W. 
958,  8  Ia  R.  A.  (N.  S.)  973,  113  Am.  St  Rep. 
4a3. 

8.  In  various  ways  the  defendant  raised 


the  question  whether  under  the  evidence  it 
was  liable  In  damages  for  the  injury  to  plain- 
tiff resulting  from  the  obstruction  by  sedi- 
ment of  the  crossing  under  the  track  through 
the  stone  arch  or  culvert;  the  contention 
being  that  plaintiff  had  a  mere  license  or 
easement  which  he  could  make  use  of  as  he 
saw  flt  but  must  keep  in  repair,  while  the 
claim  for  plaintiff  is  that  this  undercrossing 
was  a  private  crossing  furnished  by  defend- 
ant to  plaintiff  as  the  owner  of  land  on  both 
sides  of  Its  railway  as  contemplated  in  Code, 
§  2022,  and  which  by  the  provisions  of  that 
section  the  defendant  was  bound  to  keep  in 
good  repair.  We  find  nothing  in  the  record- 
to  Indicate  that  the  passageway  through 
this  stone  arch  was  a  private  crossing  fur- 
nished to  the  plaintiff  by  defendant  in  pur- 
suance of  any  statutory  duty  to  furnish  him 
a  crossing.  The  plaintiff  had  a  grade  farm 
crossing  some  little  distance  to  the  eastward 
of  this  stone  arch  and  another  grade  cross- 
ing a  short  distance  to  the  westward,  and 
these  crossings  were  maintained  by  the  de- 
fendant so  far  as  it  appears  in  good  con- 
dition for  use.  The  only  evidence  as  to  the 
undercrossing  through  the  trestlework  of  the 
bridge  which  existed  before  the  construction 
of  the  stone  arch  was  commenced  indicates 
that  plaintiff  bad  without  objection  on  the 
part  of  the  defendant  been  accustomed  to 
drive  his  teams  and  have  his  cattle  pass 
through  such  trestlework  at  one  side  of  the 
little  .stream.  Such  a  permissive  use,  no  mat- 
ter how  long  continued,  will  not  in  itself  rip- 
en into  a  right  to  have  such  opening  main- 
tained as  a  private  undercrossing.  Schrlmp- 
er  V.  Chicago,  M.  &  St  P.  R.  Co.,  115  Iowa, 
35,  82  N.  W.  916,  87  N.  W.  731.  When  plain- 
tiff served  notice  on  defendant  of  his  objec- 
tion to  the  closing  of  this  undercrossing.  he 
asserted  that  ever  since  the  railway  had 
been  built  the  trestlework  bridge  had  been  so 
kept  and  maintained  as  to  give  him  an  under 
passway  and  road  which  he  had  constantly 
used  and  which  was  of  great  value  to  him, 
but  be  did  not  assert  that  he  had  a  right  to 
such  undercrossing  as  a  private  crossing 
such  as  was  contemplated  by  statute.  As 
no  response  was  ever  made  to  this  notice, 
the  assertions  of  right  therein  were  not  ac- 
quiesced In  at  the  time  by  defendant  What- 
ever acquiescence  there  was  manifested  by 
writing  «n  defendant's  part  was  in  response 
to  a  request  or  suggestion  that  a  passway 
under  the  track  alongside  of  a  culv^t  for 
the  water  would  be  more  satisfactory  and 
passable,  and  not  more  expensive  to  the 
company  than  the  stone  arch  which  defend- 
ant, contemplated  constructing,  and,  in  re- 
sponse to  this  request,  plaintiff  was  assured 
that  the  defendant  expected  to  ieare  him 
something  that  would  be  all  rig^t  for  cattle 
to  pass,  and  that  the  bottom  would  be  so 
paved  with  rock  as  that  cattle  could  get 
through  it  We  think  this  assurance  on  the 
part  of  defendant  did  not  constitute  a  recog- 
nition of  a  statutory  right  on  the  part  of 
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plaintiff  to  have  an  undercrosslng  nor  an 
assurance  that  rach  an  nndercrosslng  would 
be  maintained  for  him  In  the  future.  The 
right  thus  conceded  to  plaintiff  was  no  doubt 
more  than  a  mere  revocable  license.  It  was 
an  assurance  which  plaintiff  bad  the  right 
to  rely  upon  that  his  cattle  would  be  allowed 
to  pass  through  this  stone  arch,  and,  per- 
haps more  than  this,  that  a  stone  paved  way 
would  be  maintained  which  would  render  the 
passage  a  suitable  one  for  cattle,  although  It 
was  also  used  for  the  passage  of  the  water 
of  the  stream,  but  it  was  certainly  nothing 
more  than  an  easement  or  a  right  to  use  such 
'  stone  arch  with  the  stone  paving  under  it 
for  the  passage  of  cattle,  and  this  right  the 
defendant  has  not  controverted.  It  has  so 
arranged  Its  right  of  way  fences  that  de- 
fendant's cattle  have  had  the  opportunity  at 
all  times  to  pass  under  t)ie  stone  arch  from 
one  part  of  plalntifTs  farm  to  the  other. 
But  the  grantor  of  an  easement  consisting  of 
a  right  of  way  In  the  absence  of  any  express 
stipulation  is  under  no  obligation  to  main- 
tain the  right  of  way  In  suitable  condition 
for  use.  He  is  bound  not  to  obstruct  it,  but 
further  than  that  Its  maintenance  is  left  to 
the  grantee.  Joslin  v.  Sonee.  80  Iowa,  634, 
46  N.  W.  917;  Bellevue  v.  Daly,  14  Idaho, 
545,  94  Pac.  1036,  16  L.  R.  A.  (N.  S.)  002,  125 
Am.  St  Rep.  179 ;  Nichols  v.  Peck,  70  Conn. 
439,  39  Atl.  803,  40  L.  R.  A.  81,  66  Am.  St. 
Rep.  122;  Oney  v.  West  Buena  Vista  L. 
Co..  104  Va.  580,  52  S.  B.  343,  2  I*  R.  A.  (N. 
S.)  832,  113  Am.  St  Rep.  1066. 

While  it  is  true  that  a  rnilroad  company 
may  by  agreement  with  the  landowner  be- 
come t>ound  to  maintain  more  than  one  pri- 
vate crossing  In  the  discharge  of  its  duty  to 
furnish  a  "causeway  or  other  adequate  means 
of  crossing"  its  trades,  yet  the  landowner  is 
not  entitled  as.  of  right  to  an  undercrosslng, 
and.  If  the  company  has  provided  a  statu- 
tory crossing,  the  fact  that  It  permits  a  land- 
owner to.  use  an  opening  under  its  track  does 
not,  in  the  absence  of  anything  more,  convert 
such  opening  into  a  statutory  private  crossing 
which  the  company  Is  bound  to  maintain.  If 
the  plaintiff  should  complain  at  some  future 
time  that  the  surface  crossings  were  not  ade- 
quate, nor  properly  maintained,  it  would  be 
no  answer  on  the  part  of  defendant  to  say 
that  this  stone  arch  had  been  agreed  upon  by 
the  parties  as  a  private  way  such  as  is  re- 
quired by  the  statute.  It  is  not  large  enough 
to  admit  the  passage  of  teams  hauling  wag- 
ons loaded  with  farm  produce,  and  plaintiff 
could  very  properly  insist  that  It  was  not 
such  a  private  crossing  as  the  statute  con- 
templates. See  Herrstrom  v.  Newton  &  N. 
W.  R.  Co.,  129  Iowa,  507,  106  N.  W.  436.  If 
It  is  not  such  a  crossing  as  the  plaintiff  has 
accepted  or  Is  bound  to  accept,  then  we  think 
the  defendant  Is  under  no  obligation  to  main- 
tain it  for  bis  l>eneflt  as  a  statutory  private 
crossing.  It  appears  that  the  obstruction  of 
this  iitone  arch  was  due  to  the  filling  of  the 
little  valley  to  the  north  with  sediment  and 


that,  when  plaintiff  did  finally  open  a  small 
ditch  through  this  sediment  he  reduced  by 
at  least  a  foot  the  depth  of  the  sediment  in 
the  arch.  There  seems  no  reason  to  doubt 
that  tiad  he  kept  open  the  course  of  the  lit- 
tle stream  through  his  own  land  the  bank  of 
sediment  would  not  have  formed  in  the  arch. 
But,  if  it  had  been  necessary  for  him  to  go 
upon  defendant's  right  of  way  for  the  pur- 
pose of  constructing  a  ditch  through  which  the 
water  might  run  so  as  to  remove  the  dam 
formed  by  the  sediment  we  think  he  would 
have  had  a  right  to  do  so  in  view  of  tbe  con- 
cession to  him  of  the  privilege  of  using  tbe 
arch  as  a  cattle  pass.  It  may  well  be  that 
a  landowner  has  no  right  to  go  upon  tbe 
company's  track  for  the  purpose  of  repair- 
ing a  statutory  private  crossing  at  grade, 
for  to  allow  him  to  do  so  would  authorise  an 
interference  with  the  use  of  the  track  for 
the  purpose  of  the  operation  of  trains  which 
might  be  very  perilous  to  the  public  as  well 
as  to  the  company.  But  we  can  see  no  reason 
in  public  policy  for  denying  to  plaintiff  in 
this  case  the  right  to  go  through  a  stone 
arch  which  has  a  stone  pavement  and  dig  a 
ditch  In  the  sediment  deposited  therein  or 
otherwise  remove  the  sediment  so  that  his 
cattle  may  pass  through.  Certainly  a  rail- 
way company  may  grant  a  license  or  ease- 
ment on  Its  right  of  way  so  far  as  no  inter- 
ference with  the  operation  of  its  road  is  In- 
volved. 

if  the  defendant  by  Its  negligence  in  fail- 
ing to  maintain  a  proper  opening  through  Its 
embankment  for  Soap  creek  caused  a  flood 
depositing  sediment  in  the  valley  of  this  lit- 
tle stream  and  In  the  stone  arch  to  tbe  dam- 
age of  plaintiff  by  obstructing  the  passage 
for  his  cattle  as  well  as  by  causing  the  de- 
struction of  his  crops,  then  no  doubt  the  ex- 
pense of  again  opening  the  archway  would 
be  a  proper  element  of  damage  in  an  action 
for  such  negligence.  But  plaintiff  sued  for 
damages  on  account  of  the  failure  of  defend- 
ant to  keep  the  archway  open  as  an  Inde- 
pendent cause  of  action,  and  was  allowed  to 
recover  by  way  of  damages  the  depreciation 
In  the  rental  value  of  plaintiff's  farm  for 
four  years.  In  allowing  recovery  on  this' 
basis  we  think  that  the  trial  court  erred. 

As  the  Jury  has  Indicated  by  a  special 
finding  that  the  damage  allowed  on  account' 
of  the  obstruction  of  the  archway  as  affect- 
ing the  rental  value  of  plaintiff's  farm  was 
$300,  plaintiff  may  remit  that  amount  of  the 
verdict  and  the  Judgment  for  the  plaintiff 
for  the  balance  of  the  general  verdict  will 
be  allowed  to  stand.  In  the  absence  of  such 
election  within  thirty  days  after  the  filing  of 
this  opinion,  the  Judgment  will  be  deemed 
reversed,  and  the  defendant  shall  be  entitled 
to  a  new  trial.  If  the  plaintiff  shall  thus 
elect  to  remit  a  portion  of  the  Judgment  as* 
above  indicated,  tbe  Judgment  as  thus  modi-' 
fled  will  stand  affirmed. 

Affirmed   on   condition. 
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GIBSON  T.   HUTCHINSON,   District   Judge. 
(Sapreme  Court  of  Iowa. '  June  16,  1910.) 

1.  CbIUINAL  lyAW  (5  1C3*)— FOBMKR  Jeopabdt 

—  Acquittal  of  Contempt  —  "Ckiminal 

Peoceeding." 

A  prosecution  for  contempt  is  not  a  "crim- 
inal proceeding,"  so  as  to  relieve  one  disoharKed 
in  such  a  proceeding  from  liability  to  be  again 
tried  or  punished  for  the  same  act,  under  Const. 
art.  1.  §  12,  providing  that  no  person  once  ac- 

?;uitted  shall  be  again  tried  for  the  same  of- 
ense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
La«r,  Cent.  Dig.  $  288;    Deo.  Dig.  {  ie3.» 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1751-1753 ;   vol.  8,  p.  7023.] 

2.  Contempt  (§  fit*)— Pboceedinos  to  Pun- 
ish— Filing    Wbitten   Evidence. 

Under  Code,  §§  4465.  4460,  providing  that 
before  punishing  for  contempt  the  accused  must 
be  given  opportunity  to  show  cause  against  it, 
and  where  the  action  of  the  court  is  founded 
on  evidence  of  others  it  must  be  reduced  to 
writing  and  filed  and  preserved,  where  the 
hearing  was  had  on  February  2lst.  and  the 
order  finding  complainant  guilty  of  contempt 
was  entered  March  3d,  and  the  shorthand  notes 
of  the  proceedings  were  not  filed  until  March 
12th,  the  conviction  must  be  annulled. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  i  193;    Dec.  Dig.  |  61.»] 

Certiorari  proceedings  instituted  In  this 
court  to  review  the  legality  of  the  conviction 
of  the  defendant  of  contempt  of  court  The 
facts  are  stated  In  the  opinion.  Judgment  of 
conviction  annulled. 

T.  P.  Murphy  and  Wilbur  Owen,  for  cofn- 
plelnant     John  F.  Joseph,  for  respondent. 

WEAVER,  J.  Sam  Gibson,  complainant 
herein,  was  the  keeper  of  a  saloon  In  SIouz 
City,  and  prior  to  February  2,  1909,  bad  been 
duly  enjoined  from  the  unlawful  sale  and 
keeping  for  sale  of  intoxicating  liquors.  On 
the  date  named  an  information  was  filed  by 
one  Sawyer  charging  him  with  a  violation  of 
the  injunction.  A  bearing  upon  said  charge 
was  had  before  the  aourt  on  May  4, 1909,  and 
an  oirder  entered  finding  .that  the  charge  of 
contempt  was  not  sustained  by  the  evidence 
and  discharging  the  accused.  On  certiorari 
proceedings  begun  by  the  informant  this 
court  annulled  and  set  aside  said  order  of 
discbarge.  See  Sawyer  v,  Oliver,  122  N.  W. 
950.  After  the  decision  here  referred  to  had 
been  handed  down,  Gibson  was  rearrested  up- 
on the  original  charge  of  contempt,  and  upon 
bearing  before  the  district  court,  Hon.  Wil- 
liam Hutchinson,  respondent  herein,  presid- 
ing, be  was  found  guilty  as  charged  and  ad- 
Judged  to  pay  a  fine.  To  annul  this  order 
and  line  the  present  proceedings  In  certiorari 
have  been  instituted.  As  entitling  him  to 
tbis  relief,  complainant  relies  upon  two  prop- 
ositions: 

1.  lie  contends  that  a  prosecution  for  con- 
tempt Is  a  "criminal  proceeding,"  and  that 
the  order  of  May  4, 1909,  releasing  him  there- 
from. Is  an  acquittal  which,  under  section  12 


of  ariide  1  of  the  Constitution  of  the  state, 
relieves  him  from  liability  to  be  again  tried 
or  punished  for  the  same  act  In  the  recent 
case  of  Brown  &  Bennett  v.  Powers,  125  N.  W. 
833,  we  had  occasion  to  consider  this  constitu- 
tional objection  and  held  it  not  to  be  well  tak- 
en. Without  undertaking  a  discussion  of  the 
^  question,  we  have  to  say  that  we  are  still  of 
the  opinion  there  Indicated.  It  is  a  well-set- 
tled proposition  that  while  the  proceedings 
to  punish  for  contempt  may  In  some  features 
resemble  hearings  in  criminal  proceedings, 
and  Judgment  of  fine  and  Imprisonment  may 
be  entered,  yet  the  object  and  purpose  thereof 
Is  not  to  punish  a  public  offense,  but  to  com- 
pel obedience  to  and  respect  for  the  order 
of  the  court  The  authority  to  so  punish  in- 
heres in  all  the  courts,  whether  with  or  with- 
out Jurisdiction  In  criminal  cases,  and,  if  the 
act  punished  b«  both,  a  crime  against  the  laws 
of  the  state  and  a  contempt  of  court  punish- 
ment for  the  latter  has  never  been  held  to  af- 
ford Immunity  against  prosecution  and  pun- 
ishment for  the  former.  The  annulment  of 
the  order  for  Gibson's  discharge  did  no  more 
than  to  restore  the  contempt  proceedings  to 
the  position  they  occupied  before  It  was  en- 
tered, and  the  district  court  was  clearly  with- 
in Its  authority  and  In  the  strict  line  of  Its 
duty  in  assuming  Jurisdiction  to  act  without 
reference  to  such"  erroneous  order. 

2.  Complainant  further  objects  that  the  ev- 
idence upon  which  he  was  convicted  of  con- 
tempt was  not  taken  down  and  filed  as  re- 
quired by  law.  The  statute  upon  the  subject 
provides  that  before  punishing  for  contempt 
the  accused  must  be  giveik  opportunity  to 
show  cause  against  It  and  in  cases  where  the 
action  of  the  court  is  founded  upon  evidence 
of  others  it  must  be  reduced  to  writing  and 
filed  and  preserved.  Code,  §S  4465,-446G.  To 
determine  whether  there  was  any  material 
departure  from  the  statutory  rule,  we  must 
look  to  the  respondent's  return  to  the  writ 
of  certiorari.  It  Is  there  certified  that  the 
hearing  was  had  on  February  21,  1910 ;  that 
the  proceedings  were  taken  down  in  short- 
hand by  the  official  reporter;  that  the  order 
finding  complainant  guilty  of  contempt  and 
adjudging  him  to  pay  a  fine  was  entered 
March  3, 1910,  and  the  shorthand  notes  of  th« 
proceedings  were  not  filed  until  March  12, 
1910.  The  case  seems  to  be  governed  by  the 
decision. in  Walker  v.  Kennedy,  133  Iowa, 
284,  110  N.  W.  581,  and  others  of  its  class. 
That  precedent  is  directly  in  point  in  that 
upon  a  similar  charge  it  was  held  that  con- 
viction must  be  annulled  because  of  the  tail-  ' 
ure  to  have  the  evidence  either  in  shorthand 
or  extended  transcript  filed  of  record  until 
some  time  after  the  Judgment  assessing  the 
punishment  was  entered.  The  same  rule  was 
announced  In  Dorgan  v.  Granger.  76  Iowa, 
150.  40  N.  W.  697.  Were  the  question  before 
us  for  the  first  time,  some  members  of  the 
court  would  be  Inclined  to  a  more  liberal 
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constrnctlon  of  the  statute  npon  this  subject ; 
but  we  are  not  disposed  to  create  confusion 
In  our  cases  by  disapproving  or  overruling 
the  decisions  referred  to.  With  a  very  little 
oare  and  watchfulness  on  part  of  counsel  in 
such  proceedings  to  have  the  evidence  either 
in  fnll  transcript  or  shorthand  notes  duly 
certified  and  filed  at  the  time  of  submission, 
such  failures  and  delays  of  Justice  could  not 
occur. 

For  the  reason  stated,  the  Judgment  as- 
sessing punishment  against  complainant  will 
therefore  be  annulled,  but  without  prejudice 
to  the  authority  of  the  district  court  to  re- 
sume Jurisdiction  of  the'  contempt  proceed- 
ings and  to  enter  sucb  Judgment  therein  up- 
on the  evidence  now  of  record  and  in  har- 
mony with  the  views  herein  expressed. 

Annolled. 


GARR  et  al.  ▼.  DISTRICT  COURT  OF  VAN 
BUREN  COUNTY  et  al. 

(Supreme  Court  of  Iowa.    June  14,  1910.) 

1.  Injunction   (S  219*)— Violation— Valid- 
ity. 

'One  enjoined  is  bound  to  obey  the  writ, 
even  if  erroneous  and  held  improvidently  grant- 
ed on  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  441 ;   Dec.  Dig.  {  219.*] 

2.  Injunction  (5  221*)- Violation-^Notice. 

A.  defendant,  in  an  injunction  proceeding, 
who  has  actual  notice  that  a  writ  has  been 
granted,  is  as  much  bound  by  the  order  as  if  be 
bad  been  duly  served  with  the  writ  or  a  copy 
thereof. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  IS  445-447 ;  Dec.  Dig.  i  221.*] 

8.  Injunction  (g  228*)— Violation— Pebsons 

COMMnTINO. 

Courts  will  not  permit  the  violation  of  an 
injunctionai  order  by  any  device  or  subterfuge, 
if  such  device  is  a  substantial  violation  of  the 
injunction,  though  those  enjoined  be  public  of- 
ficials. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  494;   Dec.  Dig.  {  228.»] 

4.  Contempt  (|  66*)— Civil  Contempt— Com- 
mitment—Discbbtion  OF  Court. 

An  application  for  commitment  for  civil 
contempt  is  addressed  to  the  sound  discretion  of 
the  court  in  the  absence  of  statutory  regula- 
tion, and  its  decision  must  stand  in  the  al>sence 
^' gross  abuse. 

[Ed.   Note.— For  other   cases,   see  Contempt, 
Cent.  Dig.  8  234 ;  Dec.  Dig.  {  06.*] 

6.  CoNTmorr  ((  66*)— AppEAXi— Questions  of 

Fact. 

As  a  rule,  a  reviewing  court  in  a  contempt 
esse  will  not  consider  questions  of  fact. 

[Ed.   Note.— For  other  cases,   see   Contempt, 
Cent.  Dig.  I  235 ;   Dec.  Dig.  i  66.*] 

e.  Injunction  (|  230*)- Violation— Natube 

QF  Pbooekdino. 

A  proceeding  to  punish  for  contempt  in 
failing  to  obey  an  injunction  is  In  its  nature 
criminal,  or  what  might  be  aptly  termed  "quasi 
criminal." 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  IMg.  i  608;  Dec.  Dig.  f  230.*]     - 


7.  Injunction    (|    230*)— Violation— Sutfi- 
ciENCT  or  Paoop. 

To  justify  a  cooviction  of  contempt  for  fail- 
ing to  obey  an  injunction,  a  clear  case  of  con- 
tempt must  be  shown. 

(Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  i  614 ;   Dec.  Dig.  §  230.*] 

8.  Contempt  (J  28*)—Mitigation— Advice  of 
Counsel. 

While  advice  of  counsel  is  no  defense  in  a 
contempt  proceeding,  it  may  be  considered  in 
mitigation. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  i  82;   Dec.  Dig.  {  28.*] 

9.  Contempt    ({   28*)— Defenscs— Iqnobanck 
OF  Law. 

Iterance  of  the  law  is  not  in  itself  a  de- 
fense in  a  contempt  proceeding,  save  where  crim- 
inality or  guilt  depends  upon  the  intention  with 
which  the  act  is  done. 

[Ed.  Note.— For  other  cases,  see'  Contempt, 
Cent.  Dig.  {  84;    Dec  Dig.  %  28.*] 

10.  Contempt   ({    28*)— Change   of    Condi- 
tions. 

Change  of  conditions  may  always  be  con- 
sidered* in  determining  the  question  of  guilt  or 
innocence  of  contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §{  81,  85;   Dec.  Dig.  i  28.*] 

11.  Contempt  (5  28*)— Compltino  with  Un-" 
constitutional  Statute. 

While  an  unconstitutional  statute  is  void 
and,  generally  spealcing,  of  no  effect,  yet  when 
passed  as  a  guide  to  public  officials,  and  such 
officials  are  attempting  to  carry  it  out,  it  must 
be  a  very  strong  case  to  justify  the  punishment 
as  for  contempt  of  such  officials  for  carrying  out, 
or  attempting  to  carry  out,  the  legislative  will. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  H  81,  81:  Dec.  Dig.  {  28.*] 

12.  Municipal   Corporations    ((    64*)— De- 
crees—Legislative  Control. 

While  the  Legislature  may  not  change  a  de- 
cree of  court  relating  to  private  and  individual 
right,  such  rule  does  not  apply  In  full,  if  at  all, 
to  actions  affecting  municipal  or  quasi  munic- 
ipal corporations  or  to  bodies  municipal  or  oth- 
erwise, which  have  been  created  as  a  part  of  the 
instrumentalities  of  government. 

[Ed.  Note. — For  other  cages,  -see  Municipal 
Corporations,  Cent.  Dig.  §{  156,  157 ;  Dec.  Dig. 
8  64.*] 

iS  Injunction  (8  225*)— Violation. 

Where  the  officers  ot  a  school  district  were 
enjoined  from  paying  a  balance  due  on  warrants 
issued  by  the  distnct,  upon  declaring  the  in- 
validity of  the  warrants,  the  court  did  not  abuse 
its  discretion  in  discharging  the  officers  from  an 
alleged  contempt  in  proceeding  to  issue  new  war- 
rants in  place  of  the  old  ones  and  to  levy  a  spe- 
cial tax  to  meet  such  warrants,  which  attempted 
act  had  been  held  lawful  by  the  court,  and  the  . 
new  warrants  issued  had  not  been  delivered  nor 
the  old  ones  surrendered,  and  the  new  ones  were 
to  be  paid  out  of  a  special  tax  levy  which  the  of- 
ficers bad  not  been  enjoined  from  levying  at 
least  when  the  information  for  contempt  was 
filed,  especially  where  the  Legislature,  after  the 
injunction  decree,  passed  a  statute  to  legalize 
the  originivl  warrants. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  8  480;   Dec.  Dig.  8  225.*] 

Certiorari  proceedings  to  the  defendants 
to  review  an  order  made  In  a  contempt  pro- 
ceeding brought  against  certain  Individuals 
as  members  of  a  school  board  and  others  as 
individuals  holding  evidences  of  indebtedness 
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against  the  school  district  for  Tiolation  of 
certain  writs  at  Injunction  Issued  by  the  Dis- 
trict Court  of  Van  Buren  County,  which  pro- 
ceedings resulted  In  the  discharge  of  the  de- 
fendants and  their  complete  exoneration.  Pe- 
titioners In  this  case  filed  the  Information  (or 
contempt  and  are  now  prosecuting  these  certi- 
orari proceedings.  Order  affirmed,  and  writ 
'  dismissed. 

Walker  &  UcBeth,  for  plalntiffis.  Hughes 
&  McCold,  for  defendants. 

DEEMER,  O.  J.  This  case  has  a  peculiar 
history  and  Is  so  much  involved  that  we  shall 
have  some  difficulty  In  stating  It  with  any  de- 
gree of  brevity  or  clearness.  In  the  year  1900 
the  independent  school  district;  of  Farming- 
ton,  in  Van  Buren  county,  which  we  shall 
hereafter  call  the  "school  district,"  pursuant 
to  a  special  election  of  the  voters,  issued  and 
sold  $10,000  in  honds  at  par  for  the  purpose  of 
erecting  a  new  schoolhouse.  Some  time 
thereafter  the  school  board  passed  a  resolu- 
tion authorizing  the  Issuance  of  school  war- 
rants to  the  amount  of  $10,000  and  directed 
their  sale.  The  Farmers'  Savings  Bank  pur- 
chased some  of  these  warrants  and  thereaft- 
er brought  suit  thereon  against  the  school 
district.  In  that  action  plaintiffs  in  this  pro- 
ceeding, and  others,  intervened,  alleging  that 
the  warrants  were  in  excess  of  the  constitu- 
tional limit  and  were  void.  They  asked  that 
the  school  district,  through  Its  officers,  be  en- 
Joined  from  paying  any  of  said  warrants  and 
the  owners  enjoined  from  collecting  the  same. 
On  December  3, 1901,  final  decree  was  entered 
in  this  action,  holding  these  warrants  invalid, 
and  the  decree  provided:  "It  is  further  order- 
ed, adjudged,  and  decreed  by  the  court  that 
the  defendants,  the  Farmlngton  Independent 
school  district,  and  Its  treasurer,  and  his  suc- 
cessors In  office,  be  and  they  are  hereby  re- 
strained and  enjoined  perpetually  from  pay- 
ing any  part  of  the  balance  of  the  principal 
or  Interest  of,  or  on  either  of  said  warrants 
sued  on  and  Involved  in  this  action,  being  war- 
rants numbered  174,  175,  198,  197,  203,  267, 
292,  297,  299,  309,  and  310,  as  described  above 
in  this  decree,  other  than  the  said  sum  of 
$896.99  decreed  above  to  be  a  part  of  the  val- 
id indebtedness  of  said  school  district  And 
it  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  plaintiff  the  Farmets' 
Savings  Bank  and  the  defendants  Fred 
Vamkall  and  John  Afulvahill  be  and  they  are 
hereby  restrained  and  enjoined  from  demand- 
ing, receiving,  or  collecting  from  said  school 
district  any  part  of  the  balance  of  said  war^ 
rants  described  above,  either  principal  or  in- 
terest, other  and  except  the  said  sum  of 
$896.99,  as  their  rights  therein  and  thereto 
may  appear,  and  which  is  herein  decreed  to 
be  a  part  of  the  valid  Indebtedness  of  said 
school  district" 

Thereafter  the  Thirty-Third  General  As- 
sembly iwssed  an  act  legalizing,  or  attempt- 
ing to  legalize,  all  the  acts  of  the  school  dis- 


trict by  what  is  known  as  chapter  281  of  the 
acts  of  that  session  of  the  L^islature.  This 
act,  after  reciting  all  the  proceedings  of  the 
school  district  from  the  beginning  down  to 
the  time  of  the  passage  of  the  bill,  conduded 
as  (follows: 

"Section  1.  That  all  of  the  warrants  on 
the  school  fund  Issued  by  the  independent 
school  district  of  Farmlngton,  in  Van  Buren 
county,  state  of  Iowa,  through  its  board  of 
directors,  as  above  set  forth,  are  hereby  le- 
galized and  declared  valid,  and  that  the  acts 
of  said  board  in  relation  thereto  are  hereby 
declared  to  be  valid  and  effectual  as  though 
all  acts  of  said  ttoard  had  been  In  strict  com- 
pliance with  law. 

"Sec.  2.  Nothing  in  this  act  shall  affect 
in  any  way  any  pending  litigation  In  relation 
to  the  subject  matter  hereof." 

Among  the  recitals  in  the  act  were  the  fol- 
lowing: "Whereas,  the  said  board  of  directors 
by  resolutions,  passed  by  the  unanimous  vote 
thereof,  at  r^ularly  called  meetings  of  the 
board,  held  August  31,  1900,  September  22, 
1900,  and  September  29,  1900,  authorized,  in 
behalf  of  said  district  the  issuing  of  war- 
rants aggregating  a  little  over  ten  thousand 
dollars  on  the  school  fund  of  such  district 
which  warrants  were  afterwards  issued  and 
are  numbered  174,  175.  193, 197,  203,  267,  292, 
297,  299  and  309  respectively ;  and,  whereas, 
the  proceeds  of  said  warrants  were  necessary, 
and  such  proceeds  were  in  fact  used,  on  the 
payment  of  the  cost  of  construction  and  the 
equipment  of  said  new  school  building;  and. 
whereas,  the  aforesaid  structure  was  com- 
pleted and  thoroughly  equipped  (or  the  pur- 
pose Intended,  as  before  stated,  by  payment 
of  the  fair  and  reasonable  cost  only  for  the 
work  and  materials  necessary  therefor  and 
said  district  has  had  the  benefit  of  the  full 
face  value  of  said  warrants;  and,  whereas, 
questions  as  to  the  legality  of  said  warrants 
have  arisen  as  to  whether  the  said  school  dis- 
trict was  within  its  authorized  and  legal  pow- 
ers when  said  warrants  were  issued,  and 
other  doubts  have  arisen  as  to  the  regularity 
of  the  proceedings  in  relation  thereto:  Now 
and  therefore,"  etc. 

This  act  was  passed  April  7, 1909,  and  went 
into  effect  upon  publication,  whidi  occurred 
April  13th  of  that  year.  Almost  immediately 
after  the  passage  of  the  act  and  on  April  9, 
1909,  plaintiffs  herein  filed  a  petition  in  the 
district  court  o(  Van  Buren  County  in  whidi 
they  recited  the  history  o(  the  transaction 
relating  to  the  issuance  o(  the  warrants, 
set  (orth  the  legalizing  act  its  invalidity, 
and  asked  that  defendants  in  the  salt  be 
enjoined  from  paying  the  warrants  refer- 
red to  in  said  act  and  in  the  prior  proceed-* 
ings,  that  the  legalizing  act  be  declared 
void,  and  that  a  time  be  fixed  (or  the  hear- 
ing o(  an  application  (or  a  temporary  writ 
of  injunction.  Pending  final  trial,  the  dis- 
trict court  being  then  in  session,  an  order 
was  issued  fixing  the  time  for  the  hearing  of 
the  application  for  the  temporary  writ  on 
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April  IG,  1000,  at  lO.-OO  o'dock  a.  m.,  and  at 
the  same  time  the  district  court  made  the  fol- 
lowing order:  "It  is  further  ordered  that  the 
Bald  defendant  B.  T.  Ketcbem  be,  and  he  is 
hereby,  restrained  from  using  or  appropriate 
Ing  any  of  the  funds,  property,  or  money  of 
the  said  school  district  of  which  he  is  treas- 
urer, to  wit,  the  Independent  district  of 
Farmington,  In  the  payment  of  school  war- 
.rants  Nos.  174,  175,  193,  197,  203,  267,  292,  297, 
290,  309,  and  310,  the  payment  of  which  was 
heretofore  enjoined  by  decree  of  this  court  on 
the  3d  day  of  December,  1904,  until  after  the 
eald  hearing  by  this  court  on  the  application 
for  temporary  injunction  as  above  ordered.  It 
Is  further  ordered  that  this  order  be  served 
Tipon  the  defendant  B.  F.  Ketchem  at  once." 
On  the  same  day,  to  wit,  April  9,  1909,  the 
BherltF  served  a  copy  of  this  order  upon  the 
following  named  parties:  B.  F.  Ketchem, 
treasurer ;  M.  L.  Barger,  president :  W.  H. 
Coulter,  secretary ;  George  Junklns,  director ; 
H.  F.  Barton,  director;  A.  H.  Hartlck  and 
Joseph  Stelnmeyer,  directors  of  the  independ- 
ent district  of  Farmington." 

On  April  15,  1909,  the  hoard  of  directors  of 
the  school  district  met  In  special  session,  took 
up  the  matter  of  the  school  warrants,  and 
passed  a  resolution  containing,  among  other 
things,  the  following:  "Whereas,  said  vote 
authorized  said  school  district  to  so  take 
down  said  old  building  and  erect  the  new 
school  building  of  not  less  than  ten  rooms; 
and,  whereas,  after  said  building  had  been 
completed  and  furnished,  or  eqtilpped  as  re- 
quired, said  school  district  did  attempt  to 
contract  and  pay  by  the  issue  of  said  war- 
rants to  the  parties  thereto  entitled;  and, 
whereas,  It  was  found  that  said  tdlstrlct  was 
unable  to  make  said  contracts  and  pay  for 
the  same  at  the  time;  and,  whereas,  the 
said  school  district  has  never  paid  for  said 
labor  and  materials,  but  has  kept  and  still 
retains  the  value  of  said  labor  and  material 
and  retains  the  said  school  building  for  its 
use  so  erected  and  equipped;  and,  whereas, 
It  may  be  that  said  school  district  has  retain- 
ed and  still  holds  the  said  scboolhonse  as 
trustees  charged  with  the  obligations  afore- 
said; and,  whereas,  it  is  Just  and  equitable 
that  said  district  pay  for  said  materials  and 
labor  and  retain  the  title  and  ownership  of 
said  hnildlngs  for  the  purpose  intended';  and, 
whereas,  it  now  appears  that  said  district 
can  and  is  authorized  by  law  to  pay  or  make 
appropriations  in  payment  for  said  labor  and 
materials,  and  for  the  use  of  the  money  or 
value  of  said  labor  and  materials  for  the  time 
the  said  district  has  so  retained  the  same: 
Now,  therefore,  be  it  resolved,  that  the  said 
school  district  does  hereby  agree  with  the 
parties  now  holding  and  owning  the  obliga- 
tions of  said  Independent  school  district  to 
pay  for  said  debts,  and  said  school  district 
will  issue  to  such  holders  warrants  in  such 
denominations  as  shall  pay  for  said  liability, 
the  principal  of  the  dates  where  such  labor 
and  materials  were  furnished,  with  6  per  cent. 


interest  thereon  until  the  present  date ;  and 
that  said  independent  district  does  hereby  or- 
der that  warrants  be  drawn  on  its  treasurer, 
duly  signed  and  attested  in  said  amounts 
and  delivered  to  the  parties  thereto  entitled. 
It  is  further  ordered  tha't  the  treasurer  pay 
said  warrants  in  whole,  if  there  be  on  hands 
sufficient  money  therefor,  and  if  not  suffi- 
cient, that  a  tax  be  levied  to  collect  such  re- 
mainder, and  the  proceeds  thereof  be  applied 
to  the  payment  of  said  debt" 

Pursuant  to  this  resolution  warrants  were 
drawn  up  as  follows : 

No.  88,  April  15,  1900,  to  Farmers' 

Savings  Bank $  4,000  00 

No.    89,   April   IS,    1909,   to   Fred 

Varnkall  603  01 

No.  90,  April  15,  1909,  to  Farmers' 

Savings  Bank 1,000  00 

No.  91,  April  15,  1909,  to  Farmen' 

Savings  Bank 1,000  00 

No.  92,  April  15,  1909,  to  Farmers' 

Savings  Bank 1,000  00 

No.  98,  April  15,  1909,  to  Farmers' 

Savings  Bank: 1,000  00 

No.   94,   April   15,    1909,   to   Fred 

Varnkall 307  63 

No.   95,    April.  15,    1909,   to    John 

Mulvahlll  762  50 

No.  96,  April  15,  1909.   to  Henry 

Mulvahill   753  30 

No.  97,  April  15,  1909,  to  Farmers' 

Savings  Bank 628  06 

Total  $11,044  40 

It  Is  practically  conceded  that  these  new 
warrants  were  never  delivered,  and  it  is 
also  admitted  that  the  old  ones  were  never 
surrendered  or  canceled.  On  Oie  next  day, 
the  ICth.  the  application  for  the  temporary 
writ  on  the  new  petition  was  heard  and  the 
matter  taken  under  advisement,  and  on  the 
16th  day  of  May  a  temporary  writ  of  injunc- 
tion was  ordered  as  prayed.  In  the  mean- 
time, however,  and  on  the  23d  day  of  April, 
the  board  of  directors  again  met  and  passed 
a  resolution,  the  material  parts  of  which  are 
as  follows:  "Resolved  that  in  payment  of 
the  building  and  equipment  for  the  school- 
house  in  said  district,  the  said  district  agrees 
to  levy  a  tax  of  seven  mills,  not  to  exceed 
that  amount,  in  each  and  every  year  here- 
after, beginning  1910,  and  ending  1916,  both 
years  Inclusive,  and  to  apply  the  same  on 
certain  warrants  heretofore  issued,  numbered 
90  to  97  inclusive,  and  that  said  school  dis- 
trict will  apply  the  same  in  payment  of  said 
warrants  as  fast  as  the  money  therein  is 
collected.  It  is  further  agreed  that  said  war- 
rants shall  not  constitute  any  general  in- 
debtedness of  said  school  district,  but  that 
the  holders  thereof  are  to  be  paid  solely  out 
of  said  levy.  This  resolution  to  be  in  modi- 
fication and  amendment  of  the  resolution  of 
the  school  district  herein  passed  and  adopted 
15th  day  of  April,  1909,  and  that  the  holders 
of  the  warrants  hereinbefore  named  shall 
present  the  warrants  to  be  endorsed  thereon 
the  following  words.  "The  within  warrant 
Is  to  be  payable  solely  out  of  a  tax  to  be 
levied  In  the  years,  whldi  the  respective 
warrants  are  made  payable.'" 

Digitized  by  VjOOQIC 


794 


tS»  NORTHWESTERN  REPORTER. 


(Iowa 


It  seems  that  plaintiffs  In  the  last  injunc- 
tion proceeding  were  not  advised  of  the  reso- 
lutions and  action  of  the  school  board  until 
after  the  submission  of  the  application  for 
the  temporarj-  writ  of  injunction,  and  they  on 
the  30th  day  of  April,  1909,  filed  informa- 
tions for  contempt  against  the  defendants  in 
the  original  action  and  the  defendants  in  the 
action  brought  after  the  passage  of  the  legal- 
izing act,  claiming  that  each  of  said  defend- 
ants had  violated  the  orders  and  decrees  of 
the  court  in  these  actions.  They  -were  cited 
to  appear  before  Hon.  F.  W.  Blchelberger, 
Judge,  at  Fairfield,  Iowa,  on  May  7,  1909, 
where  after  a  hearing  they  were  bound  over 
for  final  hearing  at  the  August,  1909,  term 
of  the  district  court  of  Van  Buren  county. 
At  the  August  term  of  said  Van  Buren 
county  district  court  the  matter  was  again 
brought  up,  and  It  was  agreed  that  the  con- 
tempt proceedings  should  be  heard  and  tried 
with  the  action  brought  on  April  9,  1009,  for 
an  injunction  after  the  passage  of  the  legal- 
izing act,  but  that  separate  judgments  should 
be  entered  in  the  cases.  Trial  was  had  ac- 
cordingly, resulting  in  the  following  order  in 
the  contempt  proceedings:  "TTiat  the  acts 
of  said  defendants  in  said  contempt  proceed- 
ings were  valid  and  lawful,  and  not  In  viola- 
tion of  said  original  injunction  nor  in  viola- 
tion of  said  temporary  injunction  or  restrain- 
ing order  in  said  case  of  Hartrlck,  Cross,  and 
Carr  against  M.  L.  Barger  and  others,  but 
that  all  of  said  acts  and  doings  were  valid 
and  lawful,  and  the  said  defendants,  and 
each  of  them,  are  found  not  guilty  of  such 
alleged  contempt,  but  their  snid  undertakings 
are  exonerated  and  said  defendants  are 
discharged." 

The  petition  for  injunction  In  the  second 
case  was  also  dismissed  at  plaintifTs  costs. 
This  proceeedlng  in  this  court  Is  to  test  the 
validity  of  the  order  of  the  court  discharg- 
ing the  defendants  in  the  contempt  proceed- 
ings. They  were  charged  in  the  information 
filed  against  them  of  violating  the  original 
decree  of  December  3.  1904,  and  of  violating 
the  order  made  by  the  judge  .on  April  9,  1909, 
in  which  defendant  Ketcbem  was  enjoined 
from  issuing  or  appropriating  any  of  the 
funds,  property,  or  money  of  the  school  dis- 
trict In  payment  of  the  warrants  theretofore 
issued  by  the  board.  The  terms  of  these  two 
orders  have  already  been  set  out  and  need 
not  be  repeated  here. 

It  is  strenuously  insisted  by  plaintiffs' 
counsel  that  the  trial  court  was  in  error  in 
discharging  the  members  of  the  school  board 
and  others  upon  the  contempt  proceedings. 
Tbey  say  that  their  conduct  was  In  plain  vio- 
lation of  the  previous  orders  of  the  court,  and 
that  the  legalizing  act  under  whidi  the  school 
board  and  others  assumed  to  act  at  their 
meetings  on  April  IHib  and  23d  was  and  is  un- 
constitutional, invalid,  and  void,  and  consti- 
tuted DO  excuse  for  their  conduct.  They 
ask  us  to  reverse  the  action  of  the  trial  court 
in  discharging  these  parties,   and  that  we 


send  the  case  back  with  orders  to  find  tlie  de- 
fendants in  the  orders  and  decrees  guilty 
of  conten^t.  Neither  of  the  main  suits  are 
now  before  us  and  are  not  the  subject  of  re- 
view in  this  proceeding.  The  decree  of  De- 
cember 3,  1904,  has  not  been  appealed  from, 
and,  while  we  understand  there  is  an  appeal 
in  the  case  brought  after  the  passage  of  the 
legalizing  act,  that  case  is  not  now  before  us 
except  in  a  collateral  way.  The  first  premise 
in  plaintiffs'  argument  on  this  appeal  to  the 
effect  that  the  defendants  in  the  injunction 
proceedings  were  bound  to  obey  the  orders 
and  decrees  of  the  court,  even  if  erroneous 
and  held  Improvldently  granted  on  final 
hearing,  must,  of  course,  be  conceded.  State 
v.  Baldwin,  67  Iowa,  270,  10  N.  W.  646;  Hat- 
lestad  T.  Hardin  District  Court,  137  Iowa, 
146,  114  N.  W,  628:  Ohlrogg  ▼,  District 
Court,  126  Iowa,  247,  99  N.  W.  178;  Lang- 
worthy  V.  McKelvey,  25  Iowa,  55.  And  it  is 
also  true  that  a  defendant  iq  an  injunction 
proceeding  who  has  actual  notice  that  a  writ 
has  been  ordered  or  granted  is  as  much 
bound  by  the  order  as  If  he  bad  been  duly 
served  with  the  writ  or  a  copy  thereof.  Cof- 
fey V.  Gamble,  117  Iowa,  560,  91  N.  W.  813; 
Hawks  V.  Fellows,  108  Iowa,  135,  78  N.  W. 
812 ;  Bartel  v.  Hobson,  107  Iowa,  647,  78  N. 
W.  689.  Again,  courts  wUl  not  permit  the 
violation  of  an  Injunctlonal  order  by  any 
device  or  subterfuge  if  that  device  is  a  sub- 
stantial violation  of  the  injunction.  Lake  v. 
Wolfe,  108  lown,  184,  78  N.  W.  811.  And  the 
facts  that  defendants  are  public  officials 
does  not  in  any  manner  change  this  rule. 
Bass  V.  Shakopee,  27  Minn.  250,  4  N.  W.  619, 
6  N.  W.  776;  People  v.  Sturtevant,  9  N.  Y. 
263,  59  Am.,Dec.  536. 

The  last  injunctlonal  order  Issued  before 
the  filing  of  the  Information  for  contempt 
did  no  more  than  prohibit  Ketchem  from  ap- 
propriating any  of  the  funds,  property,  or 
money  of  the  district  to  the  payment  of  cer- 
tain warrants,  and  there  Is  no  sufficient  tes- 
timony to  justify  a  holding  that  he  or  any  of 
his  codefendants  did  anything  which  would 
be  in  violation  of  this  order  before  the  in- 
formations were  filed.  The  original  de- 
cree of  December  3,  1904,  is  broader  than 
this  subsequent  order,  and  it  is  claimed  for 
the  defendants  that  this  decree  was  super- 
seded and  set  aside  by  the  legalising  of  the 
Legislature  to  which  we  have  already  refer- 
red. To  this  plaintlflFs  respond  by  saying  that 
the  Legislature  has  no  power  to  set  aside 
a  decree  of  court  in  any  case,  and,  assuming 
that  it  has  such  power,  the  act  in  question 
Is  unconstitutional  and  void,  because:  (1)  It 
is  a  special  and  not  a  general  act;  (2)  it  In 
effect  creates  a  debt  or  allows  a  school  dis- 
trict to  contract  a  debt  in  excess  of  the  con- 
stitutional limit;  (3)  because  it  is  retroactive 
and  not  within  the  power  of  the  Legislature; 
and  (4)  because  It  Impairs  the  obligations  of 
a  contract  and  injures  and  destroys  vested 
rights.  In  this  proceeding  there  is  a  danser 
which  we  must  avoid,  to  vrit,  tliat  at  passinc 
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upon  the  merits  of  the  matai  case  In  this  cer- 
tiorari proceeding.  This  should  not  be  done 
If  it  can  be  avoided.  Now  we  are  thoroughly 
convinced  that  the  evidence  failed  to  show 
any  violation  of  the  Injunctional  order  Issued 
against  Ketchem  April  0,  1009.  If  there  be 
a  violation  of  any  order  or  decree,  it  is  of 
the  one  passed  December  3,  1904.  But  It 
must  be  remembered,  in  this  connection,  that 
after  that  decree  was  entered  the  Legisla- 
ture in  its  severely  capacity  passed  an  act 
In  which  it  expressly  legaH/.ed  and  declared 
valid  the  warrants  referred  to  in  •the  orig- 
inal decree,  and  the  acts  of  the  board  were 
declared  to  be  as  valid  as  though  had  in  strict 
compliance  with  the  law.  That  is  what  may 
he  called  a  "civil  contempt" — that  is  to  say, 
it  is  charged  In  the  information  that  the  par- 
ties did  something  contrary  to  the  order  of 
the  court  in  a  civil  action  brought  for  the 
benefit  of  the  opposing  party — end  it  is  quite 
generally  held  In  such  cases  that  an  applicant 
is  not  entitled,  as  a  matter  of  right,  to  an  or- 
der for  the  commitment  of  a  person  for  con- 
tempt. People  V.  Durrant,  116  Cal.  179,  48 
Pac.  75.  The  application  in  such  cases  Is 
addressed  to  the  sound  discretion  of  the 
court  Joyce  v.  Holbrook,  7  Abb.  Prac.  (N.  Y.) 
''V>S:  Stephenson  v.  Bauson,  0  Civ.  Proc.  R. 
(N.  X.)  43. 

The  general  rule,  in  the  absence  of  statu- 
tory r^ulatlon  is  that  the  matter  of  deal- 
ing with  contempts,  and  when  and  how  they 
shall  be  punished.  Is  withlu  the  sound  dis- 
cretion of  the  trial  court,  and,  unless  such 
discretion  is  grossly  abused,  the  decision 
must  stand.  State  v.  Archer,  48  Iowa,  310; 
WllUam  Rogers  Co.  V.  Rogers,  38  Conn.  121 ; 
Bagley  v.  Scudder,  66  Mich.  07,  33  N.  W.  47; 
Fronian  v.  Froman,  Fi3  Mich.  581,  19  N.  W. 
103;  New  York  v.  Ferry  Co.,  04  N.  Y.  G22. 
And  as  a  rule  a  reviewing  court  will  not  con- 
sider questions  of  fact.  Holly  Mfg.  Co.  v. 
Venner,  143  N.  T.  639.  37  N.  E.  648;  In  re 
Pryor,  18  Kan.  72,  26  Am.  Rep.  747:  State 
v.  McKlnnou,  8  Or.  487;  Turner  v.  Com.,  2 
Mete.  (Ky.)  619.  The  proceeding  is  lu  Its 
nature  criminal,  or  what  might  aptly  be  term- 
ed "quasi  crimlnaL"  Grier  v.  Johnson,  88 
Iowa,  00,  55  N.  W.  80 ;  Church  of  Blooming- 
ton  V.  Muscatine,  2  Iowa,  69.  And  a  clear 
case  of  contempt  must  be  shown.  Verplank 
V.  Hall,  21  Mich.  469;  Slater  ▼.  Merritt,  75 
N.  Y.  268;  Benbow  v.  Kellom,  52  Minn.  433, 
54  N.  W.  482 ;  Sutton  v.  Davis,  64  N.  Y.  633. 
And  while  advice  of  counsel  is  no  defense 
(West  Jersey  Traction  Co.  v.  Camden,  58 
N.  J.  Law.  536,  37  Atl.  578 ;  Myers  v.  State. 
46  Ohio  St.  473,  22  N.  B.  43,  15  Am.  St.  Rep. 
638),  It  may  be  considered  lu  mitigation.  Ig- 
norance of  the  law  is  not  In  Itself  a  defense 
•ave  where  criminality  or  guilt  depends  upon 
the  Intention  with  which  the  act  is  done. 
In  re  Contempt  by  Four 'Clerks,  111  Oa.  89, 
:)8  S.  B.  237;  In  re  Contempt  by  Two  Clerks, 
91  Ga.  113,  18  S.  B.  976;  State  v.  Sparks, 
27  Tex.  705.  But  change  of  conditions  may 
always   be   considered    In   determining   the 


question  of  guilt  or  innocenca.  Larrabee  t. 
Selby,  52  Cal.  506;  Mahoney  v.  Van  Winkle, 
33  CaL  448;  Pyron  v.  State  ex  rel.  Lowe,  8 
Qa.  230;  Glover  v.  Board  of  Bducation,  14  S. 
D.  139,  84  N.  W.  761.  The  latter  case  Is  quite 
in  point  on  this  proposition.  It  is  there  said : 
"The  changed  conditions  demanded  summary 
Steps  to  be  taken  immediately  after  the  boy 
was  admitted,  in  compliance  with  the  writ 
Issued  upon  proof  that  his  previous  exclu- 
sion was  unwarranted,  and,  as  stated  above, 
the  fact  that  he  was  again  suspended  on  the 
same  day,  pursuant  to  the  simultaneous  ac- 
tion of  all  the  legally  constituted  health  au- 
thorities, does  not  constitute  contempt." 

Going  now  to  the  exact  terms  of  the  origi- 
nal decree,  and  looking  to  the  testimony  of- 
fered to  support  the  information  for  con- 
tempt, it  seems  to  us  that  the  trial  court  did 
not  abuse  its  discretion  in  discharging  the 
defendants  from  the  alleged  contempt  Ea- 
peclally  is  this  true  when  we  take  Into  con- 
sideration the  legalizing  act  passed  by  the 
Legislature  some  years  after  the  original  de- 
cree was  passed.  What  defendants  were  at- 
tempting to  do  the  trial  court  held  was  law- 
ful. That  is  to  say,  they  were  proceeding  to 
issue  new  warrants  in  place  of  the  old  ones 
and  to  levy  a  special  tax  to  meet  these  war- 
rants. The  new  warrants  Issued  by  them 
had  not  been  delivered  nor  the  old  ones  sur- 
rendered, and  the  new  ones  were  to  be  paid 
out  of  a  special  tax  levy  which  the  defend- 
ants to  the  Information  had  never  been  en- 
joined from  levying,  or  at  least  had  not  been 
so  enjoined  when  the  Information  for  con- 
tempt was  filed.  Prior  to  the  filing  of  the  In- 
formation there  had  been  no  order  of  court 
forbidding  defendants  from  levying  a  tax  for 
the  payment  of  the  warrants  which  the  Leg- 
islature attempted  to  legalize,  and  defend- 
ants were  not  proposing  to  pay  the  old  war- 
rants save  through  this  tax  levy.  In  what 
they  did  they  were  not  in  our  opinion,  vio- 
lating the  terms  of  the  original  decree.  At 
any  rate,  the  trial  court  was  Justified,  lu 
view  of  the  act  of  the  Legislature  before 
quoted,  in  holding  that  the  defendants  in  the 
main  action  had  not  been  shown  guilty  of  a 
criminal  or  malicious  intent  to  violate  the 
previous  orders  of  the  court  It  is  said,  how- 
ever, that  this  legalizing  act  was  and  Is  un- 
constitutional, and  that  It  afforded  no  pro- 
tection to  the  defendants  in  the  actions. 
True  it  Is  that  an  unconstitutional  act  is  void 
and,  generally  speaking,  of  no  effect  But 
when  passed  as  a  guide  to  public  officials, 
and  these  officials  are  attempting  to  carry  it 
out  we  think  It  must  be  a  very  strong  case  to 
Justify  the  punishment  of  such  officials  for 
carrying  out  or  attempting  to  carry  out  the 
legislative  will.  The  main  point  made  by 
plaintiffs'  counsel  in  this  ctmnectlon  is  that 
the  Legislature  had  no  right  power,  or  au- 
thority to  modify  orjn  any  manner  change 
a  decree  of  court  Of  course  this  is  the  gen- 
eral, although  not  an  universal,  rule.  The 
rule  applies  to  private  and  individual  rights. 
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and  not  In  full  force,  If  at  all,  to  actions 
affecting  municipal  or  quasi  municipal  corpo- 
rations or  to  bodies  municipal  or  otherwise 
which  have  been  created  as  a  part  of  the  In- 
strumentalities of  goremment  In  Its  sov- 
ereign capacity  the  state  may  deal  with  these 
instrumentalities  or  governmental  agencies 
in  a  manner  quite  different  from  its  dealings 
with  individuals  or  private  eoriporatlons  or 
municipal  corporations  In  so  far  as  their  pri- 
vate rights  are  concerned.  See,  as  support- 
ing these  views,  Guthrie  Co.  Bank  v.  (iutb- 
rie,  173  U.  8.  628,  19  Sup.  Ct.  513,  43  L.  Ed. 
796;  Utter  v.  Franklin,  172  U.  S.  416,  19 
Sup.  Ct  183,  43  L.  Ed.  498.  In  the  latter 
case  there  had  been  a  Judgment  of  court  In- 
validating a  bond  Issue  which  was  afterward 
validated  by  act  of  Congress.  See,  also, 
Rlchman  v.  Board,  77  Iowa,  513,  42  N.  W. 
422,  4  L.  R.  A.  445,  14  Am.  St.  Rep.  308; 
McBurely  v.  McGrew,  140  Iowa,  163,  118 
N.  W.  415. 

There  Is  no  need  for  farther  discussion. 
Ev«t  if  the  act  should  be  held  Invalid  upon 
final  hearing,  this  should  not  be  made  a 
ground  for  punishing  these  public  oflScials 
who  were  attempting  in  good  faith  to  follow 
It.  A  more  orderly  course  of  procedure,  as 
It  seems  to  us,  would  be  to  try  out  the  issue 
of  the  validity  of  the  act  in  a  proper  case, 
and.  If  necessary,  secure  a  restraining  order 
from  this  court  to  preserve  the  status  quo 
during  the  pendency  of  the  appeal.  We  shall 
not  In  this  proceeding  determine  definitely 
the  constitutionality  of  the  act  in  question. 
It  is  enough  to  say  that  according  to  the 
record  defendants  were  not  violating  the 
original  decree  of  Injunction  In  attempting 
to  carry  out  the  subsequent  act  of  the  Legis- 
lature. That  Is  the  pivotal  question  in  the 
case.  Had  they  been  enjoined  from  proceed- 
ing under  this  new  law  and  were  claiming 
Immunity  because  they  were  following  It,  a 
very  different  question  would  arise.  Here 
they  bad  not  been  enjoined  from  so  doing; 
but  claim  is  made  that  in  following  it  they  are 
guilty  of  contempt  because  of  a  prior  decree 
passed  long  I)efore  the  act  in  question  went 
Into  effect  No  such  case  Is  presented  as 
would  Justify  us  In  Interfering  with  the  order 
of  the  trial  court. 

The  order  of  discharge  must  therefore,  be 
affirmed,  and  the  writ  heretofore  issued  dis- 
missed. 

AfiBrraed  and  writ  dismissed. 


HOUIiETTB  &  MILLER  r.  ARNTZ  et  al. 

(Supreme  Court  of  Iowa.    June  15,  1910.) 

1.  Contracts  (|  305*)— Pebfobmance— Waiv- 
BB  or  Defects. 

Where  the  ownen  of  a  bnllding  from  time 
to  time  during  the  progress  of  the  work  of  a 
contractor  thereon  examine  and  inspect  it  and 
with  full  knowledge  of  th»' quality  of  the  materi- 
als used,  and  of  the  character  of  the  work  done,  I 


make  payments  to  him,  and  give  him  a  note  in 
settlement  of  the  balance  of  his  claim,  they 
cannot  enforce  a  claim  against  him  for  dam- 
ages for  inferior  work  and  material. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1398,  1463,  1469;    Dec.  Dig.  f 

2.  CoNTBACTS  (§  322*)— Pebfohmancb— PancA 
Facie  Evioence — Oivino  Note. 

The  giving,  by  the  owners  of  a  building  to 
D.  contractor  for  work  thereon,  of  a  note  for  the 
balance  of  his  claim  is  prima  facie  evidence  of 
a  settlement  of  all  matters  pertaining  to  the 
performance  of  the  contract,  raqoiring  them 
claiming  damages  for  defects  in  the  work  to 
show  not  only  the  defects,  but  that  the  settle- 
ment was  made  without  notice  or  knowledge  of 
the  defects,  and  without  reasonable  opportuni- 
ty to  ascertain  them. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  §§  1463,  1469;  Dec.  Dig.  {  322.*] 

3.  Appeal  and  EIkbob  ({  1001*)— Constbdino- 
Testimont  to  Sdppobt  Vebdict. 

The  testimony  of  defendant  who  as  a  wit- 
ness conceded  that  the  note  sued  on  was  not 
made  till  after  the  work  for  which  it  was  giv- 
en was  done,  though  in  other  parts  of  his  tes- 
timony saying  that  it  was  ^iven  before  the  work, 
was  completed,  must  be  given  tlie  most  favor> 
able  construction  of  which  it  is  capable  to  sup- 
port the  verdict  for  plaintiff^. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3928;    Dec.  Dig.  f  lOOL*} 

4.  Tbial  (§  252*)— iNSTBuonoNS. 

Though  the  answer  suggests  a  plea  ot 
fraud,  fnilue  to  instruct  thereon  is  not  error; 
there  being  no  evidence  which  would  support  a. 
finding  of  fraud. 

[B}d.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §  596;   Dec.  Dig.  {  252.*] 

Appeal  from  District  Court  Polk  County^ 
James  A.  Howe,  Judge. 

Action  at  law  upon  a  promissory  note.  De- 
fendants plead  failure  of  consideration  and 
counterclaim.  Verdict  and  Judgment  for- 
plaintiffs,  and  defendants  appeal.     Affirmed. 

Miilvaney  &  Molvaney,  for  appellants.  El 
P.  Hudson,  for  appellees. 

WEAVER,  J.  Plaintiffs  are  carpentem- 
and  builders,  and  In  October,  1907,  undertook 
to  make  certain  repairs  upon  the  residence 
property  of  the  defendants  for  the  agreed 
consideration  of  $360,  payaUe  one-half  lu 
money  on  the  completion  of  the  repairs  and 
the  remainder  In  a  promissory  note  due  OO- 
days  after  date.  It  was  further  agreed  tbat 
for  any  work  In  excess  of  the  specified  re- 
I>alrs  compensation  therefor  should  be  agreed 
upon  In  advance.  Daring  the  progress  of  the- 
work,  or  at  Its  completion,  defendants  paid 
plalntUlB  a  sum  of  money  somewhat  In  ex- 
cess of  the  one-half  of  the  contract  price,  and 
on  December  16,  1907,  made  and  delivered  to 
plaintiffs  the  promissory  note  now  In  suit 
for  $172.55,  doe  60  days  after  said  date. 
Tbey  resist  payment  thereof  on  the  alleged 
ground  tbat  In  many  particulars  the  repaliB- 
were  made  with  unsuitable  and  defective  ma- 
terials, and  in  an  unskillful  and  unworkman- 
like manner,  by  reason  of  which  said  repaira 
were  of  no  use  or  value.   They  also  plead  the 
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same  matters  In  a  counterclaim,  and  demand 
a  recovery  In  damages  to  the  extent  of 
$423.50.  The  plaintiffs  In  reply  deny  said 
counterclaim,  and  allege  that  the  note  was 
SlYen  In  settlement  for  their  work  done  un- 
der said  contract,  and  after  the  same  had 
been  fully  completed,  and  with  full  knowl- 
edge on  the  part  of  the  defendants  of  the 
-quality  of  said  work,  and  that  defendants  are 
thereby  estopped  from  maintaining  their  al- 
leged defense  and  counterclaim.  The  cause 
-was  tried  and  submitted  to  the  Jury,  which 
found  against  the  defendants,  and  awarded 
plaintiffs  a  recovery  for  the  full  amount  of 
the  note. 

1.  Appellants  lay  down  the  proposition  that 
the  owner  of  the  building  upon  which  the  re- 
pairs have  b^en  made  does  not  as  a  matter 
of  law  accept  the  work  or  waive  his  right  to 
<dalm  damages  for  defects  therein  simply  be- 
cause he  takes  possession  of  or  uses  or  oc- 
cupies such  building  or  makes  payments  upon 
the  contract  price,  and  they  assert  that  the 
trial  court  erroneously  charged  the  jury  that 
such  facts,  if  found,  would  preclude  defend- 
ants from  a  recovery  of  damages.  The  cor- 
rectness  of  the  rule  so  stated  may  be 
-conceded,  but  an  examination  of  the  record 
reveals  no  holding  or  instruction  to  the  con- 
trary by  the  court  below.  What  the  court 
-did  tdl  the  }nry  in  respect  to  this  feature  of 
the  controversy  was  In  the  following  words: 
"In  this  connection  you  are  Instructed  that  If 
the  defendants  from  time  to  time  during  the 
Itrogress  of  the  work  In  questloni  examined 
and  inspected  the  same,  and,  with  full  knowl- 
edge as  to  the  quality  of  the  materials  used 
and  of  the  character  of  the  work  done,  paid 
to  the  plaintiffs  thereon  certain  moneys  and 
made,  executed,  and  delivered  to  the  plain- 
tiffs in  settlement  of  the  balance  of  plaintiffs^ 
claim  In  the  note  (Exhibit  1),  then  In  that 
event  the  defendants  cannot  recover  on  the 
counterclaim  pleaded  by  them  in  this  case." 
It  is  not  only  a  reasonable  rule,  but  one  to 
which  we  think  there  is  no  exception  recog- 
nized by  the  authorities,  that  if  the  ovraer 
with  full  knowledge  of  the  quality  of  the 
materials  used  and  of  the  character  of  the 
work  done  settles  with  the  contractor,  agrees 
upon  the  balance  due,  and  pays  the  same  or 
gives  his  note  therefor,  he  cannot  thereafter 
be  allowed  to  enforce  a  claim  for  damages 
on  account  of  matters  of  which  be  was  fully 
apprized  wh«i  be  entered  into  the  settle- 
ment. The  Instructlaai  was  in  harmony  with 
this  proposition,  and  no  error  was  committed 
fat  giving  it  to  the  Jury, 

2.  Appellants  make  the  further  point  that 
there  was  no  evidence  whatever  on  which  to 
base  the  instruction  quoted  above.  In  this 
counsel  misapprehended  the  record.  Several 
of  the  persons  engaged  in  making  the  repairs 
testify  to  the  frequent  visits  of  both  defend- 
ants to  the  building  while  the  work  was  in 
progress,  their  opportunity  to  see  and  kno<w 
the  manner  in  which  it  was  being  done, 


and  tbetr  expression  of  satisfaction  with  tt 
While  there  is  some  conflict  in  the  testimony 
on  this  point.  It  is  quite  satisfactorily  shown 
that  the  note  In  suit  was  not  given  until  after 
the  work  was  fully  completed.  Dr.  Arntz 
himself  says  it  was  given  about  a  montb 
after  the  work  was  done,  a  period  which 
must  have  furnished  at  least  some  opportu- 
nity for  ascertaining  the.  real  character  of 
workmanship  of  the  repairs.  The  giving  of 
the  note  is  in  itself  prima  facie  evidence  of  a 
settlement  of  all  matters  pertaining  to  the 
performance  of  the  contract,  and  the  burden 
was  upon  defendants,  not  only  to  show  the 
alleged  defective  character  of  the  work,  but 
also  to  show  that  the  settlement  was  made 
without  notice  or  knowledge  of  the  defects, 
and  without  reaaonalde  opportunity  to  ascer- 
tain them.  1  Am.  &  Eng.  Ency.  Law  (2d  BU.) 
459. 

The  records  show  a  case  amply  Justifying 
a  submission  of  the  question  to  the  finding  of 
the  Jury.  Nor  do  we  find  any  omission  in  the 
statement  of  the  issues  which  could  have 
worked  prejudice  to  the  defendants.  The 
charge  correctly  states  the  rule  as  to  the 
burden  of  proof,  and  the  essential  facts  to  be 
found  In  order  to  entitle  defendants  to  re- 
cover on  their  coantercialm.  In  view  of  the 
defendant's  concession  upon  the  witness 
stand  that  the  note  was  not  made  until  after 
the  work  was  done,  failure  to  spedflcally 
mention  that  plea  was  not  erroneous,  and 
even  If  erroneous,  we  think  in  view  of  the 
entire  record  it  was  error  without  prejudice. 
It  is  true  that  Dr.  Arntz  In  other  parts  of  his 
testimony  gays  the  note  was  given  l)efore  the 
work  was  completed,  but  we  must  give  to 
his  evidence  the  most  favorable  construction 
of  which  it  is  capable  to  support  the  verdict 
returned. 

There  is  in  the  answer  a  suggestion  of  a  plea 
of  fraud  and  deception  practiced  by  plaintiffs 
In  obtaining  the  note  in  suit,  but  there  Is  no 
evidence  upon  which  such  a  finding  by  the 
Jury  could  be  upheld,  and  there  was  no  error 
in  the  failure  to  Instruct  thereon.  The  case 
seems  to  have  been  fairly  tried,  the  verdict 
has  sufficient  support  in  the  record;  and  no 
good  ground  is  shown  for  orda:lng  another 
trial. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


GIXWPEI/TT  T.  BROWN,  County  Treasurer. 
(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  Taxation  (|  2.54*)— Place  of  TAXATioir— 

"Lives"— "RESinENCE." 

The  place  where  a  person  lives,  within 
Code,  i  1313,  providing  that  moneys  and  cred- 
its sliall  be  listed  and  assessed  where  the  owner 
lives,  is  the  place  of  his  residence. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  S§  419-426 ;   Dec.  Dig.  |  254.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4189-4191;  vol.  7,  pp.  6151-6161: 
vol.  8,  p.  7788.] 
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2.  Taxation  (8  693*)— Plaob  of  Taxatiow— 
BuROBir  OF  PBOOF— Residence. 

Where  a  person's  residence  and  domicile 
had  been  in  Iowa  until  be  left  the  state  in 
190G.  the  burden  was  upon  him  to  show  that  he 
had  acquired  a  new  residence  or  domicile  to 
avoid  taxation  in  Iowa. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  593.»] 

3.  DoMiciLK  (§  4»)— Chanqe. 

A  residence  or  domicile  once  gained  remains 
until  a  new  one  is  in  fact  acquired,  a  mere 
intent  to  change  not  being  sufficient;  the  intent 
to  remain  in  a  new  location  coupled  with  actual 
residence   being  necessary. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  i§  5-23;  Dec.  Dig.  f  4.*] 

4.  DoMicirjE  (S  10*)  —  Chanqb— Intent— Evi- 
dence. 

Evidence  held  not  to  show  an  intent  to 
change  a  domicile  and  remain  in  a  new  loca- 
tion. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent.  Dig.  §  39;    Dec.  Dig.  i  10.*] 

6.  Taxation  (S  585*)  —  Enfoecejcent— Peb- 

80NAL  Judgment. 

A  personal  judgment  against  the  owner 
of  personal  property  for  taxes  found  due  there- 
on IS  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  1185;    Dec.  Dig.  i  585.*] 

Appeal  from  District  Court,  Jeffoson  Coun- 
ty;  D.  M.  Anderson,  Judge. 

Appeal  from  an  assessment  of  omitted  prop- 
erty.   Modified  and  affirmed. 

J.  P.  Starr,  for  appellant  Robert  &  H.  B. 
Sloan,  tor  appellee. 

SHERWIN,  J.  Two  questions  are  pre- 
sented on  tills  appeal.  Was  the  appellant  a 
resident  of  Jefferson  county,  Iowa,  In  Jan- 
uary, 1907,  when  the  property  In  question 
was  listed  for  taxation?  Had  the  trial  court 
power  to  render  a  personal  Judgment  against 
the  appellant  for  the  amount  of  tax  found 
due? 

The  appellee  concedes  that  a  personal 
Judgment  for  the  amount  of  the  tax  should 
not  have  been  rendered,  and  this  we  think  is 
correct  But  whether  the  error  in  rendering 
such  a  Judgment  does  not  affect  the  merits  of 
the  appellant  at  the  time  In  question  Is  the 
material  matter  for  determination.  He  was 
horn  in  Jefferson  county,  and  lived  there  until 
in  March,  1900,  when  he  sold  the  farm  upon 
which  be  lived,  and  surrendered  the  posses- 
sion thereof.  He  thereupon  rented  a  house 
on  the  same  farm,  aud  lived  there  until  in 
August,  1906.  After  that,  he  and  his  fam- 
ily visited  friends  In  Iowa  and  Minnesota, 
and  later  they  went  to  California,  where  they 
remained  until  the  latter  part  of  March, 
1907,  when  they  returned  to  Jefferson  coun- 
ty, Iowa.  They  rented  a  house  in  Fairfield 
during  the  summer  of  that  year  and  in  the 
fall  bought  a  home  there,  where  they  have 
since  resided.  The  appellant  did  not  re- 
move his  household  goods  to  California.  He 
did  not  purchase  property  there,  nor  did  he 
vote  or  pay  taxes  there.    When  he  went  to 


California,  he  undoubtedly  intended  to  make 
that  his  future  home  if  be  found  the  condi- 
tions there  satisfactory  to  himself  and  fam- 
ily. Tliat  be  was  not  well  enough  pleased 
with  conditions  In  California  to  stay  there 
and  to  make  it  his  permanent  home  Is  evi- 
denced by  his  early  return  to  Iowa.  Section 
1313  of  the  Code  provides  that  moneys  and 
credits  sbail  be  listed  and  assessed  where 
the  owner  "lives,"  and  the  place  where  a  per- 
son "lives,"  within  the  meaning  of  this  sec- 
tion, has  been  held  to  be  the  place  of  bis 
"residence."  Nugent  v.  Bates,  61  Iowa,  77, 
60  N.  W.  76,  S3  Am.  Rep.  117;  Cover  v.  Hat- 
ten,  136  Iowa,  63,  113  N.  W.  470. 

The  appellant's  residence  and  domicile  has 
been  In  Iowa  until  he  left  the  state  in  the 
fnll  of  1906,  and  hence  the  burden  was  upon 
him  to  show  that  he  bad  acquired  a  new  res- 
idence or  domicile.  Cover  v.  Hatten,  supra. 
A  residence  or  domicile  once  gained  remains 
until  a  new  one  is  In  fact  acquired.  A  mere 
intent  to  change  Is  not  alone  snSiclent  In 
re  Estate  of  Titterlngton,  130  Iowa,  356,  106 
N.  W.  701;  Cover  v.  Hatten,  supra.  The  in- 
tention to  remain  In  a  new  location,  coupled 
with  actual  residence.  Is  sufficient  to  effect 
a  change.  But  the  evidence  here  fails  to 
show  the  necessary  Intent. 

The  trial  court  was  therefore  right  in  Its 
finding  of  fact  and  the  Judgment  on  the  mer- 
its must  be  affirm^.  There  being  no  author- 
ity for  a  personal  Judgment  for  the  amount 
of  the  taxes,  that  part  of  the  Judgment  will 
be  set  aside.  As  thus  modified,  the  Judgment 
Is  affirmed.  As  no  additional  costs  were 
made  because  of  the  personal  Judgment  the 
appellant  will  pay  all  costs. 

Modified  and  affirmed. 


SAWYER  T.  HUTCHINSON,  Judge,  et  at 
(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  Intoxicating  Liquobs  (5  270*)— Injunc- 
tion-Violation— Evidence— Sufficien  or. 

In  proceedings  against  a  saloonkeeper  for 
contempt  for  violating  an  injunction,  evidence 
held  to  show  specific  violations  by  sales  of  in- 
toxicating liquoiB  to  minors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  414;    Dec.  Dig.  {  279.*] 

2.  Contempt   ({  63*)— Proceedinos— Filinq 
Evidence— Statutes. 

Code,  S  4400,  providing  that  the  evidence 
in  contempt  procpedings  shall  be  filed  and  pre- 
served, requires  the  court  to  make  the  evidence 
of  record ;  and,  though  it  cannot  commit  one 
for  contempt  until  the  evidence  has  been  made 
of  record,  it  must  postpone  its  action  until  that 
time,  and  not  dismiss  the  proceeding  on  the 
ground  that  the  evidence  has  not  been  made  of 
record. 

[Ed.   Note.— For  other  cases,  see  Contonpt 
Cent  Dig.  §  281;   Dec  Dig.  |  63.*] 

3.  Contempt  ({  67*)— -Certiorari— Review. 

On  certiorari  to  review  an  order  of  the  dis- 
trict judge  dismissing  contempt  proceeding^  the 
argument  in  defense  is  properly  presented  by 
the  attorney  of  defendant  in  toe  proceedings. 
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and  he  may  properly  urge  any  valid  reason  whT 
the  action  of  the  trial  court  should  be  sustained. 
[Ed.   Note.— For  other  cases,   see   Contempt, 
Dec.  Dig.  i  67.*] 

Certiorari  proceeding  In  the  natnre  of  an 
appeal  from  an  order  of  the  defendant  as  dis- 
trict Judge  in  dismissing  certain  contempt 
proceedings  against  one  J.  H.  Jones.  Order 
annulled,  and  case  remanded. 

John  F.  Joseph,  for  plaintiff.  Geo.  O.  Yea- 
man,  for  defendants. 

EVANS,  J.  One  Joues  was  a  saloon  keep- 
er in  Sioux  City.  On  September  23,  1907,  a 
decree  of  injunction  was  entered  against  him, 
In  Norember,  1909,  the  plaintiff  herein  filed 
an  Information  against  him  for  contempt,  in 
that  he  had  violated  such  decree  of  injunc- 
tion. Upon  a  trial  hod  the  proceedings  were 
dismissed,  and  Jones  was  discharged.  A 
number  of  specific  violations  were  charged  in 
the  Information  against  Jones,  and  evidence 
was  offered  in  support  thereof.  One  of  such 
'Charges  was  that  he  had  sold  intoxicating 
liquors  to  minors,  and  had  permitted  them  to 
be  and  remain  In  his  saloon.  It  was  shown 
by  the  testimony  of  four  witnesses  that  on 
October  15,  190a,  one  Strevelsky,  a  boy  19 
years  of  age,  purchased  Intoxicating  liquor 
In  Jones'  saloon  and  in  suBlcient  quantity  to 
become  intoxicated  therefrom.  It  also  ap- 
pears that  one  Crane,  another  boy  19  years  of 
age,  purchased  intoxicating  liquor  there  at 
the  same  time,  and  that  both  boys  purchased 
it  there  at  other  times. 

In  support  of  the  action  of  the  trial  court 
it  Is  urged  he)re  that  the  testimony  was  con- 
flicting, and  that  the  finding  of  the  trial  court 
upon  conflicting  evidence  as  to  the  facts 
should  not  be  disturbed  here.  This  argument 
has  no  substantial  basis  In  this  record.  The 
only  evidence  offered  in  defense  was  that  of 
Caranaugh,  the  bartender  for  Joues,  who 
was  alleged  to  have  sold  the  liquor  to  the 
boys.  Ills  alleged  denial  of  the  testimony  on 
behalf  of  the  plaintiff  is  as  follows:  "I  don't 
believe  I  sold  the  boys  any  liquor  during 
1000.  •  •  •  Well,  the  boys  might  have 
come  in  at  some  time  when  there  was  quite  a 
bunch  up  at  the  bar,  and  pushed  in,  and  I 
not  noticed  them;  probably  stand  back,  or 
something,  and  probably  get  a  drink  in  that 
way.  Yes,  I  know  them;  well,  two  of  the 
boys,  and  if  I  had  seen  them  I  would  not 
have  sold  to  them."  Jones  himself  did  not 
testify,  although  it  appears  by  the  undisputed 
testimony  tliat  he  was  present  on  October 
15th  when  the  liquor  was  sold  to  the  boys. 
It  cannot  fairly  be  said  that  the  testimony 
above  quoted  presents  any  conflict  of  evi- 
dence worthy  of  consideration. 

2.  It  is  further  urged  in  support  of  the  ac- 
tion of  the  trial  court  that  the  case  was  de- 
cided on  December  20,  1009,  and  that  the 
trial  court  had  no  authority  at  that  time  to 
order  Jones  committed  for  contempt,  because 


the  evidence  in  the  case  hadnotbeenmadeof 
record,  and  the  same  was  not  made  of  record 
until  January  11,  1910.  It  is  argued  that, 
inasmuch  as  section  4460  of  the  Code  re- 
quires that  such  evidence  be  made  of  record 
before  a  defendant  be  committed  for  con- 
tempt, therefore  the  trial  court  was  bound 
to  discharge  the  defendant.  If  this  argument 
could  be  deemed  sound,  it  would  quite  cir- 
cumvent the  statute,  which  imposes  upon  this 
court  the  duty  to  review  such  orders  of  the 
trial  court  by  certiorari.  Granting  that  the 
trial  court  could  not  commit  for  contempt  un- 
til the  evidence  was  made  of  record,  it  was 
its  duty  to  make  such  evidence  of  record.  It 
might  postpone  Its  action  until  such  evidence 
was  made  of  record.  But  it  was  not  author- 
ized to  dismiss  the  proceedings  on  any  such 
ground.  We  do  not  understand  from  the  rec- 
ord that  this  was  the  ground  uix>n  which  the 
order  was  made,  it  should  be  said  that  the 
defendant  judge  is  not  urging  such  point  In 
his  own  behalf  in  defense  of  the  proceedings 
here.  As  Is  usual  and  proper  in  this  class  of 
proceedings,  the  argument  in  defense  Is  pre- 
sented by  the  attorney  of  the  defendant  in 
the  contempt  proceedings,  and  he  may  proper- 
ly urge  any  valid  reason  why  the  action  of 
the  trial  court  should  be  sustained. 

Our  conclusion  Is  that  the  trial  court  was 
not  Justifled  ui)ou  the  record  in  dismissing 
the  contempt  proceedings,  and  its  order  in 
that  respect  is  annulled  and  reversed,  and  the 
cause  is  remanded  for  further  proceedings  in 
harmony  herewith. 

Reversed  and  remanded. 


TROUT  ▼.  MINNEAPOLIS  &  ST.  I*  R.  CO. 
(Supreme  Court  of  Iowa.     June  IC,  1910.) 

1.  Municipal  Cobporations  (§  112*)— Ordi- 
KA.NCEs — Subjects. 

Under  Code,  S  C81,  providing  that  no  ordi- 
nance shall  contain  more  than  one  subject,  an 
ordinance  that  contains  more  than  one  subject 
is  invalid. 

[Ed.  Note. — For  other  ca.«!es,  see  Municipal 
Corporations,  Cent.  Dig.  {§  ZiS,  259;  Dec.  Dig. 
§  112.»] 

2.  Municipal  Corporations  (§  112*)— Ordi- 
nances—Subjects— "One   Subject." 

An  ordinance  reffulating  the  speed  of  trains, 
prohibiting  the  obstruction  of  streets  and  side- 
walks by  them,  making  it  unlawful  for  those 
not  employed  thereon  to  get  on  or  off  while  in 
motion,  and  making  the  acts  criminal  and  pro- 
viding punishment  therefor,  does  not  contain 
more  than  one  subject  within  Code.  §  CSl,  pro- 
viding that  no  ordinance  sbaii  contain  more  than 
one  subject. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  tS  258,  259 ;  Dec.  Dig. 
I  112.*] 

3.  Railroads    (S    S."!©*)  —  Opkbation  —  Acci- 
dents AT  Crossing— Question  for  Jury. 

Whether  a  train  was  running  faster  than 
six  miles  an  hour,  in  violation  of  a  city  ordi- 
nance, when  it  struck  plaintiff  at  a  crossinp, 
and  whether  signals  were  given  of  its  approach 
to  the  crossing,  were   questions  for  the  jury. 
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though  th«  testimony  of  th«  plaintiff  alone  on 
one  side  wajB  contradicted  by  five  witnesses. 

[Ed.  Note.— For  other  cases,  eee  Railroads, 
Cent  Dig.  §|  U61,  U64^ ;  Dec.  Dig.  {  %0.*] 

Appeal  from  District  Oourt,  Dallas  Coun- 
ty;   Eidnnind  Nldiols,  Judge. 

Suit  to  recoyer  damages  for  personal  in- 
juries. Verdict  and  judgment  for  the  plaln- 
tifT,  from  which  tlie  defendant  appeals.  Af- 
firmed. 

W.  H.  Bremner,  White  &  Clark,  and  George 
W.  Seevers,  General  Counsel,  for  appellant 
H.  O.  Oiddln^B  and  W.  H.  Winegar,  for  ap- 
pellee. 

SHERWIN,  J.  The  plaintifT  was  strode 
and  Injnred  by  a  south-bound  freight  train 
on  the  main  track  of  the  defendant's  road 
within  the  corporate  limits  of  the  city  of 
Perry.  The  accident  occurred  after  dark, 
while  the  plaintifF  was  attempting  to  cross 
the  appellant's  tracks  at  a  public  street  cross- 
ing. The  plaintiff  alleged  that  the  train  was 
lieing  run  at  an  excessive  and  high  rate  of 
speed  and  faster  than  six  miles  per  hour,  the 
limit  of  speed  fixed  by  an  ordinance  of  the 
city  of  Perry.  It  was  also  claimed  that  the 
appellant  failed  to  give  any  alarm  as  its 
train  approached  the  street  crossing. 

The  plaintiff  offered  in  evidence  an  ordi- 
nance of  said  city  entitled:  "An  ordinance 
concerning  railroads  and  regulating  the  speed 
of  their  trains,  prohibiting  the  obstruction  of 
the  streets  and  sidewalks  by  the  same,  mak- 
ing it  unlawful  toe  those  not  employed  there- 
on to  get  on  or  off  the  same  while  in  motion, 
making  the  same  criminal  and  providing 
punishment  therefor."  The  appellant  object- 
ed to  the  introduction  of  the  ordinance  on 
the  ground  that  its  title  contained  more  than 
one  subject,  "and  not  a  single  subject  or  ob- 
ject as  required  by  law,  and  therefore  the 
ordinance  is  invalid.".  The  objection  was 
overruled,  and  section  1  of  the  ordinance 
which  prohibited  a  greater  rate  of  speed  In 
the  city  than  six  miles  per  hour  was  read  to 
the  jury.  The  appellant  now  takes  the  posi- 
tion that  the  ordinance  is  invalid  because  It 
contains  more  than  one  subject.  Code,  §  681, 
provides  that  "no  ordinance  shall  contain 
more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title."  An  ordinance  that 
contains  mote  than  one  subject  is  invalid 
under  this  statute.  Dempsey  et  al.  v.  City 
of  Burlington  et  al.,  66  Iowa,  687,  24  N.  W. 
508 ;  Water  Co.  v.  City  of  Marlon,  121  Iowa, 
318,  96  N.  W.  883.  Waiving  the  sufficiency  of 
the  appellant's  objection  to  the  introduction 
of  the  ordinance,  we  go  to  the  validity  of  the 
ordinance  itself.  In  addition  to  the  section 
that  we  have  already  quoted.  It  contains  pro- 
visions prohibiting  the  obstruction  of  streets, 
crossings  or  sidewalks  for  a  longer  period 
than  five  minutes  at  any  one  time,  and  fixes 
a  penalty  for  its  violation.    It  also  prohlbitsJ 


any  person  not  in  the  employ  of  the  railroad 
company  from  getting  on  or  off  of  a  moving 
train,  and  prohibits  any  boy  under  the  age 
of  16  ttom  getting  on  or  off  of  any  car  or  en- 
gine without  authority  so  to  do  from  the 
railway  company  or  his  parents  or  guardian. 
The  violation  of  any  of  the  provisions  of  the 
ordinance  is  made  a  misdemeanor. 

We  are  of  the  opinion  tliat  this  ordinance 
does  not  contain  more  than  one  subject  with- 
in the  meaning  of  the  statute  It  relates 
solely  to  the  operation  of  trains  and  the  con- 
duct of  persons  with  reference  thereto.  It 
is  not  seriously  contended  that  two  subjects 
are  embraced  in  the  sections  prohibiting  a 
greater  rate  of  speed  than  six  miles  per  hour, 
and  prohibiting  the  obstruction  of  streets  and 
walks.  Prohibiting  strangers  and  young  boys 
from  getting  on  or  off  the  trains  under  cer- 
tain conditions  seems  to  us  to  be  so  clostiy 
related  to  the  operation  of  trains  as  to  be 
clearly  embraced  in  the  general  subject.  The 
purpose  of  the  requirement  that  an  ordinance 
shall  contain  but  one  subject  is  to  prevoit 
the  practice  of  presenting  In  a  single  act  sub- 
jects diverse  in  their  nature  with  a  view  to 
effect  a  combination,  "and  thus  secure  the 
passage  of  several  measures,  no  one  of  whidi 
would  succeed  upon  its  own  merits."  In 
Dempsey  v.  Burlington,  supra,  it  was  said 
that  this  provision  does  not  forbid  the  enact- 
ment In  a  single  ordinance  of  all  the  legisla- 
tion which  may  be  necessary  to  the  accom- 
plishment of  a  single  ooject ;  and  it  was  there 
held  that  an  ordinance  vacating  an  alley  and 
granting  the  vacated  land  to  a  private  person 
was  not  void  under  the  statute.  The  same 
rule  was  announced  in  State  v.  Wells,  46 
Iowa.  662,  and  in  Hanson  v.  Hunter,  86  Iowa, 
722,  48  N.  W.  1005,  53  N.  W.  84.  The  ordi- 
nance in  question  here  is  well  within  the  rule 
of  the  cited  cases,  and  it  was  properly  re- 
ceived in  evidence.  Whether  the  train  was 
running  faster  than  six  miles  per  hour  when 
It  struck  the  plaintiff,  and  whether  signals 
were  given  of  its  approach  to  the  crossing, 
are  questions  of  fact  which  are  rendered 
somewhat  doubtful  on  account  of  the  fact 
that  the  plaintiff  was  the  only  witness  who 
testified  that  the  train  was  going  at  a  greater 
rate  of  speed  than  six  miles  x)er  hour  and 
that  signals  were  not  given,  while  five  wit- 
nesses for  the  defendant  contradicted  him. 
There  were,  however,  some  undisputed  con- 
ditions shown  which  tended  to  support  the 
plalutiff's  testimony  as  to  the  speed  of  the 
train.  The  plaintiff's  testimony  relative 
thereto  was  competent,  and  the  credibility  of 
all  of  the  witnesses  was  a  question  for  the 
jury  alone.  The  jury  evidently  believed  the 
plaintiff,  and  under  the  well-settled  rule  of 
our  cases  we  are  not  at  liberty  to  say  as  a 
matter  of  law  that  the  verdict  Is  wrong. 

The  judgment  is  affirmed. 

Affirmed. 
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STATE. V.  WIIjET. 
(Supreme  Court  of  Iowa.    June  15i  1910.) 

CKDnNAi.  Law  (|  1067*)— Bxoobd— SBOwiifO 

Appeal. 

There  being  nothing  to  show  an  appeal  in 
a  case  submitted  on  a  short  transcript  and  with- 
out argument,  the  court  is  ^thont  jurisdiction, 
and  the  case  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent  Dig.  H  2770,  2774;  Dec.  Dig.  { 
1087.*] 

Appeal   from  District  Court,  Van  Buren 
County;   C.  W.  Vermillion,  Judge. 
"Not  to  be  offlciallr  reported." 

W.  D.  Davis  and  Walker  &  McBetb,  for 
appellant  H.  W.  Byers,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  This  case  was  submitted 
on  a  short  transcript  and  without  argument 
There  Is  nothing  before  us  showing  an  ap- 
I)eal  herein,  and  we  are  therefore  without 
jurisdiction.  The  case  Is  therefore  dla- 
missed. 


scribes  the  decree  appealed  from  aa  haTlBg 
been  rendered  November  11,  1906.  Thereaft- 
er, on  August  23,  1909,  and  while  said  ap- 
peal was  still  pending,  the  appellees  applied 
to  the  district  court  to  correct  its  record  to 
show  the  fact  as  alleged  by  said  appellees 
that  said  decree  was  not  in  fact  entered  until 
February  6,  1909.  This  motion  was  resisted 
by  the  appellant,  but,  on  hearing  of  oral  evi- 
dence and  production  of  the  records,  the 
court  sustained  it  and  ordered  that  the  entry 
be  corrected  to  show  that  the  decree  in  the 
principal  case  was  not  spread  upon  the  rec- 
ord until  after  January  19,  1909.  From  this 
order  the  plaintiff  has  also  appealed. 

Appellees  now  move  to  dismiss  this  later 
appeal  and  to  strike  the  plaintiff's  abstract 
of  evidence  In  said  proceeding  to  correct  the 
record  because  the  said  evidence  was  in  no 
manner  certified  by  the  trial  Judge  and  offi- 
cially reported  or  made  part  of  the  record 
until  more  than  six  months  after  said  trial 
was  had  and  order  entered.  An  examination 
of  the  abstracts  and  record  as  presented  indi- 
cates that  the  point  made  In  the  motion  Is 
well  taken,  and  that  the  testimony  appearing 
in  the  abstract  must  be  stricken.  In  the  ab- 
sence of  evidence  shown  to  have  been  proper- 
ly made  of  record,  we  cannot  review  the  or- 
der complained  of  and  it  must  be  affirmed. 
Counsel  seem  to  argue  that  th^  clerk's  entry 
as  to,  the  date  of  the  original  decree  is  a 
verity,  and  is  not  open  to  dispute  or  correc- 
tion upon  parol  testimony.  This  court  has 
quite  frequently  held  to  the  contrary".  See 
Puckett  V.  Gimther,  137  Iowa,  647,  114  N.  W. 
34:  Hoffman  v.  Stark,  132  Iowa,  100,  108  N. 
W.  329. 

We  see  no  way  to  avoid  the  result  above 
Indicated.  The  order  of  the  district  court 
correcting  the  record  Is  therefore  affirmed. 


MANION  V.  BRADY  et  al. 
(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  Appkal  and  Gbbor  (t  574*)— RECoan— Ceb- 
TiFiCATE  OF  E}viDENCE— Time  of  Filino. 

Where  the  evidence  in  proceedings  to  cor- 
rect the  record,  so  as  to  show  when  the  decree 
was  entered,  was  not  certified  or  officially  made 
a  part  of  the  record  until  more  than  six  months 
after  the  hearing  of  such  proceedings  and  entry 
of  the  order  correcting  the  record,  plaintiff's  at>- 
stract  of  evidence  on  his  appeal  from  such  order 
will  be  stricken  from  the  recoid. 

lESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2568;   Dec.  Dig.  f  574.*] 

2.  Apfxai,  and  EBBob  (I  706*)— Record— Ab- 
SENCK  6v  Evidence. 

An  order  correcting  the  record  so  as  to 
show  when  the  decree  was  entered  cannot  be  re- 
viewed, and  will  be  affirmed  where  the  evidence 
in  such  proceedings  was  not  properly  made  a 
part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2948;   Dec  Dig.  g  708. •] 

3.  Evidence  (|  386*)— Time  of  Entby- Coh- 

CtUSIVENNESS  OF  ClXBK'S  E^TBT. 

A  clerk's  entry  as  to  the  date  of  the  orig^ 
inal  decree  is  not  a  verity ;  parol  evidence  being 
admissible  to  correct  it. 

[ISA.  Note.— For  other  cases,  see  Evidence,. 
Cent  Dig.  {  1687 ;  Dec.  Dig.  i  38G.*] 

Appeal  from  District  Conrt,  Allamakee 
Cotmty ;  A.  N.  Hobson,  Judge. 

The  opinion  states  the  case.    Affirmed. 

Stilwell  &  Stllwell  and  D.  Ed.  Dwyer,  for 
appellant    William  S.  Hart,  for  appellees. 

PER  (HTRIAM.  The  plaintiff  brought  an 
action  in  equity  to  set  aside  a  sheriff's  deed 
to  land,  and  to  redeem  from  the  sale  thereof. 
The  court  found  for  the  defendants,  and  dis- 
missed the  MIL  The  plaintiffs  claim  to  have 
appealed  from  said  decree.  The  notice  of 
appeal  was  served  January  19,  1909,  and  de- 
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SBARI>ES  V.   NORTHWESTERN   MITT. 

LIFE  INS.  CO.  OF  MILWAUKEE. 
(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  Parties  (|  32*)-^NECKSaiTT  fob  Joindeb. 

The  rule  requiring  all  parties  whose  In- 
terests are  involTed  in  litigation  to  t>e  brought 
in  applies  only  in  proceedings  In  equity  where 
plaintiff  asks  relief  to  which  he  is  not  entitled, 
unless  he  can  make  the  decree  binding  on  those 
necessarily  affected  by  It 

[EM.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  I  32.*] 

2.  AmoN  (8  2.'5*)—FoBHS— Distinctions. 

WTiile  distinctions  between  forms  of  ac- 
tion are  abolished,  the  distinction  between  a<>- 
tions  at  law  and  suits  in  equity  remains. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  !i  124-150;    Dec.  Dig.  |  25.*] 

3.  Abatement  and  Revival  (|  27*)— Want 

of  Parties— Rule  Covebino  Abatement. 
The    abatement   of    an    action    at   law    for 
want  of  proper  parties  must  be  determined  by 
the  rules  applicable  to  ordinary  proceedings. 

[Ed.   Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  K  160-162;   Dec.  Dig. 
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4.  Pakties  n  84*)— Nonjoinder— Remedy. 

Under  C>>de,  g  3466,  requiring^  joinder  of 
nece8sai7  parties,  the  remedy  for  failing  to  join 
them  is  by  motion  to  Older  them  in,  and  not  by 
plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Partlea,  Cent. 
Dig.  §i  134-142;    Dec.  Dig.  I  84.*] 

6.  Pabties  (S  34*)— Equity— NECE88ABT  Par- 
ties—Excuse  FOB  Not  Bbinoing  in. 

Impossibility  of  bringing  in  necessary  par- 
ties is  an  excuse  for  not  doing  so,  even  in  equity. 
[Ed.  Note. — ^For  other  cases,  see  Parties,  Cent. 
Dig.  {  53 ;   Dec.  Dig.  i  34.*] 

6.  Parties  (|  29*)  —  Necessary  Parties  — 
FoBMAX.  Interests. 

No  notice  will  be  taken  of  the  omission  of 
parties  whose  relation  to  the  matter  involved 
IS  merely  formaL 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §i  41-51 ;   Dec  Dig.  f  29.*] 

7.  Parties  (|  82*)— Necessary  Parties— Ef- 
fect or  Omission— JuBisDicTiON. 

Suit  does  not  lie  where  parties  whose  In- 
terests in  the  subject-matter  are  so  bound  with 
that  of  the  other  parties  that  their  presence  is 
absolutely  necessary  cannot  be  brought  within 
the  court's  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  S  132;    Dec.  Dig.  {  82.*] 

8.  iNStTBANCE   (|   <ffi4*)— ACTION   ON   PoUCY— 

Necessary  Parties. 

A  life  insurance  company  cannot  defeat 
snit  on  a  policy  by  showing  an  assignment  of 
the  policy  to  one  not  made  a  party. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1557-1571 ;   Dec.  Dig.  S  624.*] 

9.  Insurance  (J  60.5*)  —  Life  Policies  ->-  As- 
signment—Assignor's Mentai.  Capacity- 
Evidence — Sufficiency. 

EJvidence  helcl  to  sustain  a  finding  that  de- 
cedent had  insufficient  mental  capacity  to  un- 
derstand his  action  in  assigning  a  life  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  665.*] 

10.  Insurance  (§  212*)— Life  Poucies— As- 
signment-Mental Capacity. 

One  whose  mind  is  so  permanently  impair- 
ed that  he  cannot  act  rationallv  can  make  no 
enforceable  assi^ment  of  a  life  policy;  it 
being  immaterial  that  at  the  precise  time  he 
does  not  show  any  aberration. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.   {  212.*] 

11.  Evidence  (8  472*)  —  OtiNiONS  —  Mentai, 
Capacity. 

Testimony  that  decedent  was  incapable  of 
transacting  tMisiness  at  and  before  assigning 
a  life  policy  was  not  incompetent  as  invading 
the  jury's  province. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2194;    Dec  Dig.  g  472.*]     • 

12.  Insane  Persons  (§  1*)  —  Drunkenness 
AS  Insanity.  ' 

Drunkenness  is  not  in  itself  necessarily  a 
species  of  insanity. 

[E)d.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  S  1.*] 

13.  Appeal  and  Error  (|  1064*)— Harmless 
Error — Instructions. 

A  judgment  will  not  be  reversed  on  ac- 
count of  incorrect  instructions,  where  the  jury 
could  not  have  misunderstood  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4219-4224;  Dec  Dig.  i 
1064.*] 


14.  Insurance  (|  212*)— Lrr*  Policies— As- 
signment—Validity— Mental  Capacity. 
Assignment  of  a  life  policy  is  not  enforce- 
able if  through  intoxication  or  insanity  assignor 
is  unable  to  understand  the  consequences  of  his 
act. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  212.*] 

Appeal  from  District  Court,  Polk  Coonty; 
Hugh  Brennan,  Judge. 

Action  to  recover  on  a  policy  of  life  in- 
surance. The  Issue  raised  by  the  defendant 
was  as  to  the  ownership  of  the  policy  at 
the  time  of  the  death  of  the  insured.  There 
was  a  verdict  for  the  plaintiff,  and  from 
judgment  thereon  the  defendant  appeals. 
AflSrmed. 

Guernsey,  Parker  &  Miller,  for  appellant 
Bowen,  Bremner  ft  Alberson,  for  appellee. 

McCLAIN,  J.  In  March,  1887,  the  defend- 
ant issued  to  Harry  C.  Nutter,  plaintiff's  in- 
testate, a  policy  of  life  Insurance  in  the  sum 
of  $1,000,  payable  to  his  legal  representatives. 
In  September,  1906,  said  Nutter  died  at 
Kansas  City,  Mo.,  to  which  place  he  had  re- 
moved In  March  preceding  from  Des  .Moines, 
where  be  resided  at  the  time  of  the  issuance 
of  the  policy  and  thereafter  until  such  re- 
moval. Soon  after  removing  to  Kansits  City, 
Nutter  negotiated  a  sale  of  this  policy  to  C. 
E.  Shepard  &  Co.,  incorporated,  of  Hartford, 
Conn.,  receiving  in  consideration  therefor 
the  sum  of  $410,  and  executing  a  formal  as- 
signment The  business  of  Shepard  &  Co. 
was  to  deal  in  policies  of  Insurance.  The  de- 
fendant admitted  UablUty  under  the  policy 
In  this  action  brought  thereon  by  plniutiff, 
as  Nutter's  administrator,  but  averred  the 
assignment  to  Shepard  &  Co.  and  the  in- 
stitution by  that  company  of  a  suit  on  the 
policy  in  a  court  of  Connecticut  which  suit 
was  still  pending,  and  that  it  had  requested 
plaintiff  to  appear  in  said  suit  and  interpose 
any  claim  that  he  might  have  as  adniinie;- 
trator  to  the  proceeds  of  such  policy,  which 
request  the  plaintiff  declined  to  comply  with. 
And  defendant  further  alleged  that  there 
was  a  defect  of  parties  in  this  case  on  ac- 
count of  the  failure  to  make  Shepard  &  Co. 
a  party  thereto,  which  defect  rendered  fur- 
ther proceedings  In  this  case  Ulegnl.  The 
plaintiff  rolled,  alleging  that  the  assignment 
was  made  in  Missouri,  and  was  void  under 
the  laws  of  that  state,  because  the  assignee 
had  no  insurable  interest  in  the  life  of  the 
insured,  and  also  that  at  the  time  of  the  ex- 
ecution of  the  said  assignment  said  Nntt» 
was  of  unsound  mind,  and  in  such  a  state  of 
mental  derangement  as  to  be  unable  to  im- 
derstand  the  nature  of  said  transaction  or 
the  effect  thereof.  The  court  overruled  de- 
fendant's motion  to  strike  from  plaintiff's 
reply  the  allegations  as  to  the  invalidity  of 
the  assignment  under  the  laws  of  Missouri, 
but  on  final  submission  of  the  case  to  the 
jury  did  not  leave  to  them  any  issue  of  fact 
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to  be  determined  under  thoBe  allegations 
of  the  reply,  and  the  Bofficlency  of  such  al- 
legations need  not  now  be  considered.  We 
bare  for  determination  on  this  appeal  there- 
fore substantially  two  questions:  First, 
Bhonld  the  plaintiff  have  been  denied  relief 
on  account  of  the  failure  to  make  Shepard 
&  Oo;  a  party  defendant  In  the  case;  and, 
second,  was  the  issue  as  to  Nutter's  mental 
incapacity  at  the  time  of  the  assignment  of 
the  policy  supported  by  sufficient  evidence 
to  Justify  its  submission  to  the  jury,  and 
was  this  issue  submitted  without  substantial 
error? 

1.  The  question  as  to  whether  the  action 
could  be  maintained  by  plaintiff,  conceding 
that  a  formal  assignment  of  the  policy  to 
Shepard  &  Co.  had  actually  been  made  before 
Nutter's  death,  without  maldng  such  as- 
signee a  party  to  the  action,  was  raised  by 
allegations  in  the  answer  which  amounted 
practically  to  a  plea  In  abatement,  and  the 
contention  for  appellant  in  this  respect  is 
that  after  it  was  alleged  and  in  effect  con- 
ceded that  an  assignment  valid  in  form  and 
effective,  if  Nutter  had  sufficient  mental 
capacity  to  make  it,  had  been  made,  plaintiff 
could  not  proceed  In  the  action  imtil  Shepard 
&  Co.  had  been  brought  In,  so  that  the  judg- 
ment would  be  binding  upon  such  assignee. 
As  Shepard  &  Co.  was  a  nonresident  of  this 
state.  It  1b  apparent  that  the  plaintiff  could 
not  make  such  assignee  a  party,  and  the 
practical  result  of  appellant's  contention 
would  be  that  a  suit  tn  this  state  could  not 
be  maintained  by  plaintiff  on  the  policy, 
even  though  plaintiff  was  able  to  show  to 
the  satisfaction  of  the  Jury  that  the  assign- 
ment was  invalid  on  account  of  Nutter's 
want  of  capacity  to  execute  it,  and  that 
plaintiff's  only  effective  method  of  procedure 
would  be  to  intervene  lu  the  action  alleged 
to  have  been  brought  by  Shepard  &  Co.  in 
Connecticut  This  proposition  of  law  is,  we 
think,  unsound,  for  reasons  which  may  be 
very  briefly  pointed  out 

This  is  an  action  at  law,  and  as  between 
plaintiff  and  defendant  is  properly  brought 
in  tills  state.  No  action  is  pending  elsewhere 
to  which  plaintiff  Is  a  party  that  can  be 
pleaded  in  abatement  of  the  present  action, 
for  plaintiff  has  not  subjected  bis  right  of 
action  to  adjudication  in  any  other  court. 
The  rule  as  to  necessary  parties,  requiring 
that  all  parties  whose  interests  are  involved 
in  the  matters  to  be  adjudicated  must  be 
brought  in,  has  application  only  In  proceed- 
ings in  equity  where  the  plaintiff  is  asking 
some  relief  to  which  he  is  not  entitled,  un- 
less he  can  make  the  decree  binding  on  those 
who  are  to  be  necessarily  affected  by  it. 
The  cases  relied  upon  for  appellant  are  all 
of  that  character.  See  Miller  v.  Mahaffy, 
45  Iowa,  2S9;  Mahr  v.  Norwich  U.  F.  Ins. 
Co.,  127  N.  Y.  452,  28  N.  E.  391 ;  Disbrow  v. 
Creamery  Pkg.  Mfg.  Co.,  104  Minn.  17,  115 
N.  W.  751 ;  Donovan  v.  Campion,  85  Fed.  71, 
20  C.  C.  A.  30;   Jessup  r.  Illinois  Cen.  R. 


Oo.  (C.  C.)  86  Fed.  735;  Blanchard  v. 
Bigelow  (O.  C.)  109  Fed.  275;  Collins  Mfg. 
Co.  V.  Ferguson  (C.  C.)  54  Fed.  721.  While 
it  is  true  that  in  this  state  distinctions  be- 
tween forms  of  action  are  abolished,  the 
distinction  between  "actions  at  law"  and 
"suits  in  equity,"  remains,  and  we  think  that 
the  queetien  as  to  when  an  action  at  law  is 
to  be  abated  for  want  of  proper  parties 
must  be  determined  by  the  rules  applicable 
to  ordinary  proceedings.  It  is  provided,'  In 
Code,  f  3406,  as  follows:  "The  court  may 
determine  any  controversy  between  parties 
before  it  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their 
rights;  but  when  the  determination  of  the 
controversy  between  the  parties  before  the 
court  cannot  be  made  without  the  presence 
of  other  parties,  it  must  order  them  to  be 
brought  in."  It  is  apparent  from  this  sec- 
tion that  the  remedy  for  failure  to  bring  in 
necessary  parties  is  not  by  pleading  by  way 
of  abatement,  but  by  motion  asking  the  court 
to  order  such  parties  to  be  brought  in. 
Stroup  v.  Brldger,  124  Iowa,  401,  100  N.  W. 

113.  It  is  sufficient  answer  to  appellant's 
contention  that  it  did  not  ask  to  have 
Shepard  &  Co.  made  parties  in  order  that  it 
might  be  bound  by  the  adjudlcatlou,  but  in- 
terposed instead  an  ■  anomalous  answer  by 
way  of  plea  in  abatement  contesting  plaintiff's 
right  to  have  judgment  against  the  defend- 
ant, because  the  determination  of  the  Issues 
involved  a*  question  in  which  Shepard  &  Co. 
might  be  interested.  Even  if  a  plea  of  abate- 
ment for  defect  of  parties  were  proper.  It 
seems  that  it  would  be  necessary  to  show 
that  the  parties  not  Joined  are  subject  to 
process.     Boseker  v.  Chamberlain,   160  Ind. 

114,  66  N.  D.  448.  Shepard  &  Co.  is  not 
here  objecting  to  a  rendition  of  a  judg- 
ment against  the  defendant,  nor  questioning 
the  right  of  plaintiff  to  sue  on  the  irallcy. 
Plaintiff  makes  allegations,  and  supports 
them  by  proof,  entitling  him  to  recover  a 
judgment  against  the  defendant,  and  we  are 
unable  to  see  how  in  an  action  at  law 
the  right  to  have  these  issues  determined 
can  be  affected  by  an  allegation  by  defend- 
ant In  the  alleged  interest  of  Shepard  &  Co. 
'that  a  recovery  from  defendant  would  be 
prejudicial  to  audi  Interest  The  Judgment 
will  in  no  way  bind  Shepard  &  Co.,  nor  de- 
prive it  of  any  right  of  action  which  it  may 
have.  It  Is  not  necessary  that  there  be  any 
saving  of  the  rights  of  Shepard  &  Co.,  for 
its  rights  can  be  in  no  way  affected  by  the 
Judgment 

But  apart  from  any  mere  question  of  pro- 
cedure, It  Is  plain  that  plaintiff  should  not 
be  put  in  a  position  of  having  to  seek  his  re- 
lief in  a  foreign  Jurisdiction  when  he  alleges 
a  complete  cause  of  action  as  against  the  de- 
fendant No  doubt  there  are  cases  even  at 
law  where  a  judgment  cannot  be  rendered  on 
account  of  the  absence  of  necessary  parties 
without  whom  no  Judgment  would  be  proper. 
Decatur  County  v.  Bright,  57  Iowa,  724«  11  N. 
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W.  653 ;  Fowler  ▼;  Doyle,  16  Iowa,  S34.  Bnt 
this  case  is  not  of  that  character,  for  plain- 
tiff under  his  allegations  Is  entitled  to  a 
Judgment  against  the  defendant  alone.  ■  He 
asks  no  relief  as  against  Shepard  ft  Co.,  and 
the  defendant  Interposes  no  defense  whicb 
cannot  be  fully  determined  without  entering  a 
judgment  that  will  bind  that  company. 

The  fact  Is  that  the  Inability  to  get  plain- 
tiff and  Shepard  ft  Co.  Into  the  same  Juris- 
diction, so  that  a  Judgment  may  be  rendered 
as  to  the  validity  of  the  assignment  whldi 
will  be  binding  on  both  of  them,  Is  not  a 
misfortune  of  plaintiff,  but  of  the  defendant 
Were  it  possible  for  defendant  by  proceed- 
ings of  Interpleader  or  otherwise  to  bave  a 
final  adjudication  in  one  action  as  to  the 
Talidity  of  the  assignment,  It  no  doubt  would 
do  so,  standing  back  ready  to  pay  the  amount 
due  ou  the  policy  to  whichever  party  was 
found  to  be  entitled  thereto.  It  would  be 
protected  fully  by  such  Judgment.  But  we 
are  unable  to  see  how  defendant  can  saddle 
its  misfortune  upon  the  plaintiff.  We  find 
no  authority  for  holding  that,  t>ecanse  a  de- 
fendant may  possibly  be  subjected  to  suit 
on  an  inconsistent  claim  In  another  Jurisdic- 
tion, he  can  successfully  resist  payment  in  a 
Jurisdiction  in  which  be  Is  properly  asked  to 
defend.  The  practical  result  of  appellant's 
contention  would  be  that  It  could  not  be  suc- 
cessfully sued  in  any  Jurisdiction,  unless  plain- 
tiff and  Shepard  ft  Co.  should  without  any  ob- 
ligation to  do  80  amicably  agree*  that  their 
claims  should  be  submitted  to  the  same  court, 
a  court  which  would  be  foreign  to  the  one 
or  the  other,  or  perhaps  both  of  than. 

Even  in  equity  cases  the  Impossibility  of 
bringing  in  necessary  parties  Is  a  reason  for 
not  doing  80.  In  Hawes,  Parties  to  Actions, 
S  19,  we  find  the  principle  thus  stated: 
"The  rule  that  all  persons  having  an  Interest 
In  the  suit  should  be  made  parties  Is  not  In- 
flexible. It  Is  a  rule  of  convenience,  adopt- 
ed by  courts  of  chancery  to  shorten  litigation, 
to  prevent  doing  business  by  halves,  and  may 
be  dispensed  with  when  impracticable  or 
very  Inconvenient ;  as  when  such  persons  are 
very  numerous,  or  are  unknown,  or  are  dead, 
and  their  representatives  are  unknown,  or 
are  insolvent,  or  l>eyond  the  Jurisdiction  of 
the  court.  •  *  •  The  rule  being  a  rule  of 
convenience,  courts  will  not  allow  It  to  be 
so  applied  as  to  defeat  the  very  purpose  of 
Justice  if  they  can  dispose  of  the  merits  of 
the  case  before  them  without  prejudice  to  the 
rights  of  other  persons  who  are  not  parties, 
or  If  the  circumstances  of  the  case  render 
the  aiH>llcation  of  the  rule  Impracticable." 
This  principle  Is  well  Illustrated  by  what  Is 
said  in  Jessup  v.  Illinois  Central  R.  Co.  (C. 
C.)  36  Fed.  735,  a  case  relied  upon  for  appel- 
lant 

The  learning  on  the  subject  of  parties  to 
suits  in  chancery  is  copious,  and  within  a 
limited  extent  the  principles  wblch  govern 
their  introduction  are  flexible.  There  is  a 
class  of  persons  having  such  relations  to  the 


matter  in  controversy,  merely  formal  or  oth- 
erwise, that  while  they  may  be  called  proper 
parties,  the  court  will  take  no  account  of  the 
omission  to  make  them  parties.  There  is  an- 
other class  of  persons  whose  r^ationa  to  the 
suit  are  such  that  if  their  interest  and  their 
al)sence  are  formally  brought  to  the  atten- 
tion of  the  court.  It  will  require  them  to  be 
made  parties,  if  within  its  Jurisdiction,  be- 
fore deciding  the  case;  but.  If  this  cannot 
be  done,  it  will  proceed  to  administer  sacli 
relief  as  may  be  In  Its  power,  between  the 
parties  before  It  But  there  is  a  third  class, 
whose  Interest  In  the  subject-matter  of  the 
suit  and  the  reUef  sought  are  so  bound  ap 
with  that  of  the  other  parties  that  their  legal 
presence  as  parties  to  the  proceeding  Is  an 
absolute  necessity,  without  wlilcb  the  court 
cannot  proceed.  In  such  cases  the  court  re- 
fuses to  entertain  tbe  suit  when  these  par- 
ties cannot  be  subjected  to  Its  jurisdiction. 

It  is  evident  that  in  the  case  before  us 
Shepard  &  Co.  would  fall  within  the  second 
of  the  classes  of  parties  enumerated,  for, 
while  it  is  Interested  in  the  determination  of 
the  validity  of  the  assignment  full  relief  as 
against  the  defendant  may  be  granted  with- 
out Its  presence.  The  convenience  to  defend- 
ant of  having  Shepard  ft  Co.  brought  In  for 
the  purpose  of  having  It  bound  by  tbe  ad- 
judication might  be  a  sufficient  reason  for 
requiring  it  to  be  brought  In,  If  practicable. 
But  tbe  Importance  of  doing  so  would  clearly 
not  be  a  reason  for  denying  to  plaintiff  the 
relief  against  defendant  to  wblch  plaintUT 
may  show  himself  to  be  entitled.  In  the 
case  of  Kelly  v.  Norwich  F.  Ins.  Oo.,  82  Iowa. 
137,  47  N.  W.  986,  It  was  contended,  the  ac- 
tion being  upon  a  policy  of  fire  insorance, 
that  the  plaintiff  was  not  entitled  to  recover 
because  a  recovery  against  the  dtfendant  had 
already  been  had  in  a  New  York  court  by  one 
claiming  in  the  same  interest  practically  by 
assignment,  and  with  reference  to  a  direction 
by  the  trial  court  that  the  burden  rested  on 
the  defendant  to  show  that  tbe  policy  was  in 
fact  assigned,  this  court  said:  "Counsel  in- 
sist that  the  burden  rested  on  the  other  party 
to  show  that  it  was  not  so  assigned.  The  de- 
fendant as  a  defense  pleaded  the  assignment. 
•  •  •  Surely  there  is  no  presumption  In 
law  of  the  fact  pleaded  as  a  defense  which 
changes  the  rule  and  casts  the  burden  upon 
the  other  party."  And  the  court  further  said: 
"A  motion  to  make  Mahr  &  Sons  (the  persona 
claiming  to  have  the  right  of  action  by  as- 
signment) parties  was  rightly  overruled. 
They  were  not  Interested  In  tbe  event  of  the 
suit  for  the  reason  that  a  Judgment  in  It 
would  not  affect  thran.  The  plaintiff  was  not 
required  to  make  them  or  others  who  may 
claim  an  interest  adverse  to  plaintiff  parties 
to  the  suit  It  will  be  remembered  that  this 
is  an  action  at  law  to  recover  on  a  contracC 
The  plaintiff  shows  an  assignment  of  the  con- 
tract to  himself.  He  is  not  required  to  In- 
quire if  there  are  others  who  claim  to  bold 
an  Interest  In  the  contract     Mahr  ft  Sons 
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could  have  under  the  statute  Intervened,  but 
the  plaintiff's  action  cannot  be  defeated  on 
the  ground  that  they  were  not  made  parties 
to  the  suit" 

The  New  Tork  case  In  which  the  assign- 
ment  involved  In  the  case  last  cited  was  re- 
ferred to  appears  to  have  been  Mahr  v.  Nor- 
wich Union  P.  Ins.  Co.,  127  N.  Y.  452,  28  N. 
K.  391,  In  which  the  plaintiffs  sued  In  equity, 
claiming  to  be  the  owners  of  the  policy  of  In- 
surance, and  asking  that  the  defendant  be 
restrained  from  paying  the  amount  to  the  in- 
sured or  his  alleged  assignee  In  Iowa.  In 
that  case  the  court  held  that  plaintiff  was  not 
entitled  to  relief,  because  the  insured  or  his 
nllef:ef1  assignee  in  Iowa  had  not  been  made 
a  party,  and  It  sustained  this  ruling  on  the 
{ground  that  the  action  was  to  establish  the 
equitable  title  of  the  plaintiffs  to  the  policy, 
and  prevent  the  company  from  paying  the 
proreeds  to  any  one  except  themselves.  It  is 
admitted  that  there  Is  an  essential  difference 
between  the  practice  at  law  and  in  equity  In 
determining  who  are  proper  and  necessary 
parties  even  under  New  Xork  practice,  after 
which  ours  is  In  general  modeled,  and  we 
have  no  doubt  that,  if  the  action  in  New  York 
bad  been  at  law,  the  court  would  have  ad- 
judicated whatever  controversy  was  present- 
ed as  between  the  plalAtlff  and  the  insurance 
company,  although  it  was  advised  that  some 
Inconsistent  claim  to  the  proceeds  of  the  pol- 
icy v-'as  made  by  the  insured. 

In  New  York  Life  Ins.  Co.  v.  Smith,  67 
Fed.  eW,  14  C.  C.  A.  635,  the  court,  dis- 
cussing the  question  whether,  In  view  of  the 
allegation  of  the  Insurance  company  that 
the  insured  had  assigned  the  policy,  he  was 
bound  to  make  such  assignee  a  party,  very 
pertinently  says  that,  if  the  company's  posi- 
tion in  this  respect  is  sound,  the  same  ob- 
jection could  be  made  to  any  action  brought 
by  the  assignee,  and  that,  while  It  might  be 
necessary  in  equity  that  this  be  done,  there  is 
no  such  requirement  in  an  action  at  law. 

We  reach  the  conclusion,  therefore,  that  in 
this  action  it  is  wholly  immaterial  to  an  ad- 
judication between  the  plaintiff  and  defend- 
ants that  Shepard  &  Co.  be  made  parties  in 
order  that  as  against  said  company  the  va- 
lidity of  the  assignment  which  defendant 
says  was  made  to  it  should  be  adjudicated. 
So  far  as  defendant  is  concerned,  that  ques- 
tion was  adjudicated,  and  we  see  no  reason 
for  interfering  with  the  Judgment  In  this  re- 
spect. 

2.  The  allegation  of  plaintiff  as  to  Nutter's 
mental  incapacity  rendering  the  assignment 
of  the  policy  by  him  invalid  was  that  at  the 
time  of  making  such  assignment  he  was  of 
unsound  mind,  and  in  such  a  state  of  mental 
derangement  as  not  to  be  able  to  understand 
the  nature  of  said  instrument  or  the  effect 
thereof.  The  evidence  for  plaintiff  tended  to 
prove,  not  that  Nutter  was  intoxicated  at  the 
time  the  assignment  was  made,  but  that  his 
mental  faculties  had  become  so  far  Impaired 
by  the  long  existing  habit  of  using  intoxi- 


cating liquors  to  excess  that  he  was  Irre- 
sponsible and  unable  to  rationally  transact 
business.  Without  setting  out  the  evidence 
as  it  appears  in  the  record.  It  is  sufficient  to 
say  that  there  was  an  ample  showing  to 
sustain  the  finding  of  the  Jury  that  Nutter 
was  not  possessed  of  a  mind  capable  of  form- 
ing an  intelligent  Judgment  with  reference  to 
his  actions.  Cases  cited  for  appellant  In  re- 
gard to  intoxication  as  a  ground  for  setting 
aside  a  contract  or  as  to  the  effect  of  tem- 
porary aberrations  due  to  intoxication  or 
otherwise  are  not  In  point.  If  t>efore  this 
assignment  was  made  Nutter's  mind  was  per- 
manently Impaired  to  such  an  extent  that  he 
could  not  act  rationally,  then  his  contract  of 
assignment  was  not  binding  upon  him,  and  it 
Is  immaterial  that  at  the  precise  time  the 
act  was  done  he  was  not  intoxicated  or  did 
not  manifest  any  aberration. 

It  is  contended,  however,  that  there  was  er- 
ror in  allowing  witnesses  to  testify  for  plain- 
tiff that  in  their  Judgment  Nutter  was  not 
capable  of  transacting  business  at  and  prior 
to  the  time  when  the  assignment  was  made. 
It  is  said  that  such  answers  were  Incompe- 
tent as  Invading  the  province  of  the  Jury. 
But  this  question  has  been  recently  dis- 
cussed in  the  cases  of  Glass  v.  Glass,  127 
Iowa,  646,  108  N.  W.  1013,  and  State  v.  Mc- 
Gruder,  125  Iowa,  741,  101  N.  W.  «46.  In 
view  of  what  is  said  in  these  cases.  It  is 
unnecessary  to  further  discuss  Betts  v.  Betts, 
113  Iowa,  111,  84  N.  W.  975,  and  Pelamour- 
ges  V.  Clark,  9  Iowa,  1,  relied  upon  for  ap- 
pellant. The  answers  were  not  open  to  the 
objection  which  is  urged  against  them. 

Counsel  discuss  at  some  length  instructions 
given  by  the  court  with  reference  to  the  rules 
to  be  followed-  by  the  Jury  In  determining 
whether  Nutter  was  Incapable  of  executing  a 
valid  assignment.  We  do  not  find  it  neces- 
sary to  enter  into  a  detailed  analysis  of  these 
instructions.  They  seem  to  fully  present  to 
the  Jury  all  the  considerations  which  should 
properly  be  taken  into  account  under  the  evi- 
dence in  determining  the  question  and  prop- 
erly leave  It  to  the  Jury  to  say  whether  Nut- 
ter's mind  had  become  affected  by  intem- 
perate habits  to  such  an  extent  that  he  was 
incapable  of  executing  such  assignment  In 
one  of  these  instructions  the  Jurors  were  told 
that  ''drunkenness  Itself  is  a  species  of  in- 
sanity, and  may  invalidate  a  transaction  or 
contract  made  while  in  a  drunken  condition." 
We  think  this  statement  to  have  been  un- 
fortunate, for  two  reasons:  Drunkenness 
Is  not  In  itself  necessarily  a  species  of  in- 
sanity, and  there  Is  no  evidence  that  the  as- 
signment was  made  while  Nutter  was  in  a 
drunken  condition.  But  in  neither  of  these 
respects  did  the  instruction  apply  to  any 
question  submitted  to  the  Jury  for  determina- 
tion, and  there  is  no  Intimation  In  the  in 
structlons  that  the  statements  which  we  have 
quoted  had  such  application.  We  are  satis- 
fled  that  the  question  of  Nutter's  mental  ca- 
pacity at  the  time  the  assignment  was  made 
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was  80  submitted  to  the  Jniy  that  they  could 
not  have  misunderstood  the  law  applicable 
thereto,  and  we  are  not  willing  to  reverse  the 
Judgment  on  account  of  general  statements 
In  the  instruction  which  might  under  other 
circumstances  have  been  prejudicially  erro- 
neous. It  was  sufficient,  as  the  court  told 
the  Jury,  to  invalidate  the  assignment,  If 
they  found  that  when  it  was  made  he  did 
not  know  what  he  was  doing  and  understand 
the  consequences  of  his  act.  Nowlen  ▼. 
Nowlen,  122  Iowa,  641,  98  N.  W.  383.  And 
see  Merchants'  Nat  Bank  ▼.  Soesbe,  138 
Iowa,  354,  116  N.  W.  123 ;  Elwood  t.  O'Brien, 
105  Iowa.  239,  74  N.  W.  740. 

The  preceding  discussion  renders  it  un- 
necessary to  consider  some  qnestlons  present- 
ed In  argument 

On  the  whole  record  we  are  satisfied  that 
no  prejudicial  error  was  committed,  and  the 
Judgment  of  the  trial  court  is  affirmed. 


OLIPHANT  V,  AMERICAN  HBAIiTH  4 
ACX3IDENT  ASS'N. 

(Supreme  Court  of  Iowa.    June  14,  1910.) 

1.  IHSUBARCB  (I  140*)— Stipdi,ated  Pbemi- 
tTM  Associations. 

Code,  §  1789,  provides  that  no  stipulated 
premium  and  assessment  life  insurance  associa- 
tions shall  issue  a  certificate  of  memt>ership  un- 
less the  beneficiary  belongs  to  one  of  certain 
classes  named,  and  that  any  certificate  issued  in 
violation  of  the  section  shall  be  void,  A  cer- 
tificate was  issued  providing  that,  if  insured 
should  receive  certain  injuries  resulting  in  death, 
the  association  would  pay  to  a  specified  church 
a  certain  sum,  and  that,  if  insured  should  re- 
ceive such  injuries  cansInR  disabilities  not  re- 
sulting in  death,  insured  should  l>e  paid  a  stat- 
ed weekly  stipend.  Held  that,  though  the  church 
was  not  a  {wrson  to  whom  a  benefit  could  be 
made  payable,  the  certificate  was  not  wholly 
void,  since  the  provision  for  payments  to  in- 
sured in  case  of  accident  not  resulting  in  death 
was  valid  and  the  statute  does  not  provide  that, 
if  under  independent  provisions  for  different 
beneficiaries  one  of  the  i)eneficiaries  named  is 
within  a  prohibited  class,  the  certificate  shall  be 
void  as  to  other  beneficiaries  for  whom  provi- 
sions may  properly  be  made. 

[£id.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  252;   Dec.  Dig.  §  140.»] 

2,  INSDBANCB  (I  589»)— STIPirtATED  PREVIUH 
—  ASSOCIATIONS  —  CbBTIFICATES  —  BENEFI- 
CIARIES—"SUBVIVB." 

The  certificate  not  being  void  in  toto.  and 
providing  tliat  subject  to  the  conditions  of  the 
certificate  the  association  would  pay  insured 
certain  benefits,  among  which  was  a  death  bene- 
fit to  be  paid  to  the  beneficiary  therein  named 
if  surviving,  otherwise  to  be  paid  to  the  legal 
representative  of  insured  and  the  beneficiary  de- 
signated to  receive  the  death  benefit  bein^  in  a 
class  prohibited  by  law,  the  ijeneficiary  did  not 
"survive"  within  the  meaning  of  the  certificate, 
and  tlie  administrator  was  entitled  to  recover 
the  benefit 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent.  Dig.  §i  1472-1474 ;    Dec  Dig.  i  089.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6S25-0S;}2.] 


Appeal  from  District  Court,  Union  County ; 
H.  K.  Evans,  Judge. 

Action  to  recover  the  death  benefit  provided 
for  In  a  certificate  of  the  defendant  associa- 
tion. The  court  sustained  a  demurrer  to  the 
petition,  and  rendered  Judgment  for  defend- 
ant, from  which  plaintiff  appeals.    Reversed. 

Jas.  G.  Bull,  for  appellant  P.  C.  Winter, 
L.  J.  Camp,  and  J.  B.  Sullivan,  for  appellee. 

McCIiAIN,  J.  The  defendant  is  a  stipulat- 
ed premium  accident  insurance  association, 
which  provides  In  its  certificates  for  the  pay- 
ment by  members  of  quarterly  assessments  of 
fixed  amounts,  and  agrees  that  out  of  the 
benefit  fund  thus  created  it  will  pay  stipulat- 
ed sums  on  account  of  accidental  death  and 
weekly  benefits  for  certain  specified  acci- 
dental injuries  not  resulting  in  death.  In 
May,  1908,  on  the  application  of  G.  G.  Oli- 
pbant  it  issued  to  him  a  certificate  or  so- 
called  policy,  the  first  three  paragraphs  of 
which  were  as  follows:. 

"In  consideration  of  the  representations, 
agreements,  and  warranties  contained  in  the 
application  for  this  insurance,  the  payment 
of  the  certificate  and  membership  fees  of  two 
dollars,  and  the  further  payment  of  three 
dollars  quarterly  in  advance  as  agreed  upon 
in  application,  does  hereby  accept  Grant  O. 
Oliphant  of  Des  Moines,  Iowa,  for  one  year 
or  more,  hereinafter  called  the  assured,  under 
classification  A,  an  Insurance  solicitor  by  oc- 
cupation, and  subject  to  all  provisions  and 
conditions  herein  contained  or  Indorsed  here- 
on, will  pay  the  assured  the  following  bene- 
fits during  the  time  this  contract  Is  maintain* 
ed  in  continuous  force  and  effect,  viz.: 

"First.  Should  the  assured  receive  exter- 
nal visible  bodily  Injury  while  this  certificate 
is  In  full  force  solely  through  external,  vio- 
lent, and  accidental  means,  causing  death 
within  three  months  from  date  of  accident, 
the  association  will  pay  to  the  beneficiary 
hereinafter  named  If  surviving,  otherwise  to 
the  executors,  administrators  or  legal  repre- 
sentatives of  the  assured  one  thousnnd  dol- 
lars, in  monthly  Installments  of  one  hundred 
dollars  at  the  option  of  the  association.  The 
above  amount  in  place  of  all  other  benefits. 
In  case  of  death  by  accident  the  beneficiary 
shall  be  (full  name)  Castle  Memorial  U.  B. 

Church,  Relationship Address  EX  11  & 

Maple  Sts. 

"Second.  At  the  rate  of  twenty-five  dollars 
per  week  during  period  of  total  disability, 
should  aforesaid  assured  receive  external 
visible  bodily  injury  while  this  certificate  is 
in  full  force,  solely  through  external,  violent, 
accidental  and  Involuntary  means  other  than 
such  as  shall  result  fatally,  or  in  the  loss  of 
one  or  both  hands,  or  feet,  or  both  eyes, 
which  shall  Independently  of  all  other  causes 
Immediately   following   the   receipt  thereof. 


•For  other 
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totally  and  continnoiisly  disable  assured  from 
performing  any  and  every  kind  of  labor  or 
business,  provided  the  period  of  Indemnity 
ehall  not  exceed  twelve  consecutive  months." 

In  succeeding  paragraphs  there  are  other 
provisions  as  to  benefits  to  be  paid  to  the 
assured  on  account  of  total  or  partial  disa- 
bility, but  they  are  not  material  for  the  de- 
termination of  the  questions  presented. 

In  August  following  the  Issuance  of  this 
certificate,  the  said  G.  G.  Oliphant  met  bis 
-death  by  being  shot  by  some  person  unlcnown, 
and  his  administrator  instituted  action  to 
recover  the  amount  specified  by  the  policy  to 
1>e  payable  to  the  t)enefldary  named  therein 
on  account  of  accidental  death.  The  defend- 
ant by  demurrer  to  the  petition  which  with 
amendments  set  out  the  facts  above  stated  in- 
sisted that  the  beneficiary  named  in  the  cer- 
tificate or  policy  was  not  such  beneficiary  as 
might  under  the  statute  be  designated,  and 
that  by  a  statutory  provision  the  policy  was 
void.  The  statutory  provision  thus  relied  up- 
on is  as  follows;  "No  association  organized 
-or  operating  under  this  chapter  shall  issue  a 
certificate  of  membership  to  any  person  under 
fifteen  nor  over  sixty-five  years  of  age,  nor 
unless  the  beneficiary  named  in  the  certificate 
Is  the  husband,  wife,  relative,  legal  represen- 
tative, heir,  creditor  or  legatee  of  the  insured 
member,  nor  shall  any  such  certificate  be 
assigned.  Any  certificate  Issued  or  assign- 
ment made  in  violation  of  this  section  shall 
be  void.  The  beneficiary  named  in  the  cer- 
tificate may  be  changed  at  any  time  at  the 
pleasure  of  the  assured,  as  may  be  provided 
for  in  the  articles  or  by-laws,  but  no  certlfl- 
-cate  Issued  for  the  benefit  of  a  wife  or  chil- 
dren shall  be  thus  changed  so  as  to  become 
payable  to  creditors."  Code,  (  1789.  For 
present  purposes  we  may  concede  that,  if  the 
Castle  Memorial  Church  were  the  only  per- 
sons named  In  the  policy  to  whom  according 
to  Its  terms  any  boieflt  would  become  payable 
on  the  hapi)ening  of  any  of  the  conditions 
named  in  the  policy,  then  such  policy  would 
be  void  for  the  reason  that  the  beuefldary 
named  is  not  one  of  the  persons  for  whose 
benefit  such  an  association  as  the  defendant 
may  issue  a  certificate  to  a  member,  and  the 
statute  expressly  declares  that  any  certificate 
Issued  In  violation  of  such  restriction  as  to 
beneficiaries  shall  be  void.  For  Instance,  If 
the  defendant  association  had  been  authoriz- 
ed to  Issue  life  policies  and  bad  issued  such  a 
policy  to  Oliphant  solely  payable  to  the  Castle 
Memorial  Church,  it  may  be  conceded  that 
neither  the  church  nor  the  administrator  of 
the  estate  of  Oliphant  could  recover  there- 
under on  his  death,  and  that  the  fact  of  re- 
ceipt by  the  defendant  association  of  the  pre- 
miums or  dues  made  payable  by  the  assured 
would  not  estop  It  from  Interposing  the  de- 
fense. These  concessions  are  made  In  view 
of  the  conclusions  reached  on  another  view 
of  the  case  which  seems  not  to  have  been  con- 
.-flidered  by  the  trial  Judge  in  the  opinion  filed 


by  him  in  the  lower  court  sustaining  the  de- 
murrer. 

The  view  of  the  case  not  thus  considered, 
and  which  we  think  controlling,  is  the  con- 
struction to  be  placed  on  this  policy  with  ref- 
erence to  the  beneficiary  named  therein.  It 
provides  for  payment  under  certain  contin- 
gencies of  weekly  indemnity  to  the  assured 
on  certain  conditions,  and  to  this  extent  the 
assured  is  a  beneficiary  expressly  named. 
Had  the  assured  as  the  result  of  the  injury 
inflicted  upon  him  lost  one  of  his  hands  or 
feet  or  both  his  eyes,  he  would  have  been  en- 
titled to  receive  under  the  policy  the  weekly 
Indemnity  stipulated,  and  we  think  that  it 
would  have  been  Immaterial  that  another  pro- 
vision of  the  policy  contemplated  the  pay- 
ment in  the  event  of  death  to  the  Castle 
Memorial  Church  of  a  death  benefit  although 
the  church  was  not  a  person  to  whom  a  bene- 
fit could  be  made  payable.  The  policy  was 
not  therefore  wholly  void  and  inoperative 
from  the  beginning,  unless  the  provision  that 
on  a  certain  contingency  a  death  benefit 
should  be  paid  to  a  beneficiary  falling  within 
the  prohibited  class  of  beneficiaries  as  speci- 
fied in  the  statute  must  be  construed  as  ren- 
dering Invalid  portions  of  the  contract  which 
were  independent  and  in  themselves  valid. 
No  authorities  have  been  called  to  our  at- 
tention holding  that  a  stipulation  in  a  con- 
tract which  is  prohibited  by  statute  renders 
invalid  other  independent  and  self-sufiadent 
stipulationfl.  The  statute  prohibits  the  is- 
suance of  a  certificate,  unless  the  beneficiary 
named  Is  within  the  list  of  persons  for  whose 
benefit  such  certificate  is  specially  authorized 
to  issue,  but  It  does  not  provide  expressly,  or, 
as  we  can  see,  by  implication,  that  if  under 
Independent  provisions  for  different  bene- 
ficiaries one  of  the  beneficiaries  named  Is 
wiihln  a  prohibited  class  the  certificate  shall 
be  void  as  to  other  beneficiaries  for  whom 
provisions  may  properly  be  made.  We  think 
it  could  not  be  reasonably  claimed  that  under 
the  section  quoted  an  accident  policy  provid- 
ing for  weekly  indemnity  only  in  case  of  ac- 
cident payable  to  the  assured  himself  would 
be  void. 

As  the  policy  was  not  therefore  void  In 
toto  on  account  of  the  designation  of  the 
Castle  Memorial  Church  as  a  possible  bene- 
ficiary under  certain  conditions,  we  must  in- 
quire whether  the  provision  for  the  payment 
of  a  death  benefit  to  a  prohibited  beneficiary 
is  void  under  the  statute.  The  language  of 
the  certificate  is  peculiar.  Had  there  been 
no  other  provision  with  reference  to  the  pay- 
ment of  a  death  benefit  save  that  in  the  event 
of  accidental  death  the  sum  specified  should 
be  paid  to  the  Castle  Memorial  Cburch  as 
beneficiary,  we  may  concede  for  present  pur- 
poses that  the  administrator  of  the  mnnber 
could  not  have  recovered  the  specified 
amount,  but  this  certificate  does  not  so  pro- 
vide.   The  contract  is  that  subject  to  all  the 
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conditions  of  the  certificate  the  association 
"will  pay  the  assured  the  following  benefits" ; 
and  among  the  benefits  named  is  a  death 
benefit  which  Is  to  be  paid  "to  the  beneficiary 
hereinafter  named.  If  surviving,"  otherwise 
such  benefit  Is  to  be  paid  "to  the  executors, 
administrators  or  legal  representatives  of  the 
aseured."  Had  the  beneficiary  named  been 
a  person  who  could  not  properly  be  desig- 
nated as  beneficiary,  nevertheless  the  admin- 
istrator of  the  assured  would  have  been  en- 
titled to  recover  the  death  benefit  in  the 
e\  ent  that  the  beneficiary  named  bad  not  sur- 
vived; that  Is,  In  the  event  that  there  was 
no  beneficiary  In  existence  at  the  death  of  the 
assured.  The  certificate  does  therefore  con- 
template that,  under  certain  conditions,  the 
death  benefit  may  be  payable  to  the  admin- 
istrator of  the  assured.  As  the  provision  for 
payment  of  death  benefit  to  the  church  was 
under  the  statute  invalid,  we  think  the  case 
is  one  In  which  the  beneficiary  did  not  sur- 
vive within  the  meaning  of  the  certificate, 
and  that  the  administrator  was  therefore  en- 
titled to  recover.  This  conclusion  is  some- 
what supported  by  the  reasoning  of  this  court 
in  Schmidt  v.  Northern  Life  Ass'n,  112  Iowa, 
41,  83  N.  W.  800,  61  It.  a  A.  141,  84  Am.  St 
Rep.  323,  and  Smith  v.  Knights  of  Maccabees, 
127  Iowa,  115,  102  N.  W.  830,  69  L.  R.  A.  174. 
These  cases  are  not  directly  in  point  as  au- 
thority In  the  present  case,  for  they  were  de- 
cided under  the  provisions  of  Code,  f  1824,  re- 
lating to  fraternal  benefit  societies,  and  un- 
der that  provision  a  certificate  naming  as 
beneficiary  a  person  who  Is  not  of  the  classes 
of  persons  who  may  be  so  named  is  not  ex- 
pressly declared  to  be  void.  But,  having 
reached  the  conclusion  that  the  certificate  in 
question  Is  not  void  in  toto  under  Code,  { 
1789,  we  think  we  should  apply  the  reason- 
ing adopted  in  those  coses  in  determining 
whether  the  administrator  may  recover  the 
death  benefit  made  payable  to  a  prohibited 
beneficiary. 

We  reach  the  conclusion,  therefore,  that 
the  Issuance  of  the  certificate  iu  this  case 
was  not  prohibited  by  Code,  §  1789,  and  that 
as  the  beneficiary  named  as  the  person  to 
whom  the  death  benefit  was  made  payable 
was  not  qualified  to  receive  such  benefit,  the 
administrator  of  the  estate  of  the  deceased 
member  was  entitled  to  recover,  especially 
in  view  of  the  general  provision  of  the  cer- 
tificate that  the  benefits  specified  were  pay- 
able to  the  assured,  and  the  Si)eclal  provision 
that.  If  the  beneficiary  named  should  not 
survive,  the  death  benefit  should  be  payable 
to  the  administrator  of  the  assured. 

These  considerations  impel  us  to  the  con- 
clusion that  the  trial  court  erred  in  sustain- 
ing defendant's  demurrer  to  the  petition,  and 
that  the  Judgment  for  defendant  was  er- 
roneous. 

The  judgment  Is  therefore  reversed. 


BAYL.BS  V.  SAVERT  HOTEI/  CO. 
Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  Mastkb  and  Sebvart  ({  284*)— iNJiTBiEa 
ID  SnvAirr— ScoFi  or  E3iipi/>tmknt— Qncs- 

TION  FOB  JUBY. 

In  an  action  for  injuries  to  a  servant  by 
steppiDK  into  an  unprotected  drain  hole  on  de- 
fendanrs  premises  where  plaintiCE  was  employ- 
ed while  complying  with  the  direction  of  bis 
superior,  whether  the  particular  work  plain- 
tiff was  engaged  in  at  the  time  of  bis  injury  was 
within  the  scope  of  bia  employment  held,  under 
the  evidence,  for  the  jury. 

[E>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1005;    Dec.  Dig.  {  284.* J 

2.  Master  and  Sebvant  (g  289*)— Injttbies 
TO  Sebvant— CONTRIBUTOBT  Neouoencb. 

Where  a  servant  was  directed  to  perform  a 
duty  in  an  unligbted  part  of  defendant's  prem- 
ises with  which  he  was  unfamiliar,  and  while 
doing  so  fell  into  an  unguarded  drain  bole,  of 
which  he  had  not  been  warned,  and  which  was 
80  covered  with  water  as  to  conceal  it,  be  was 
not  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1069-1132;  Dec.  Dig.  S 
280.*] 

a  Mastkb  and  Sebvant  ({  189*)— Injubies 
TO  Sebvant— Vice  Pbincifajlship  —  Ei.k- 

MENTB. 

While  authority  to  hire  and  discharge  men 
is  not  of  itself  a  cnterion  of  vice  principalship, 
it  is  nevertheless  a  proper  circumstance  bearing 
on  that  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  448;    Dec.  Dig.  {  189.*] 

4.  Masteb  and  'Sebvant  ({f  101.  102,  155*) — 
iNJUBiES  TO  Sebvant— DuTT  of  Masteb. 

A  servant  acting  within  the  scope  of  his 
employment  is  entitled  to  a  safe  place  to  work, 
and  to  a  warning  of  hidden  dangers  known  to 
his  employer. 

[Bkl.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §{  178,  179,  180-184,  192, 
310;  Dec  Dig.  {|  101,  102,  155.*] 

5.  Appeai.  and  Ebbob  (i  1033*)— Masteb  and 
Sebvant  (8  294*)— Injubies  to  Sebvant— 
Vice  PrincipaI/— Instructions. 

In  an  action  for  injuries  to  a  servant  while 
performing  a  service  ordered  by  his  superior,  an 
instruction  on  the  issue  whether  the  superior 
was  a  vice  principal,  that  plaintiff  must  prove 
that  the  superior  not  on)y  had  authority  to  hire 
and  discharge  men,  bat  also  to  "direct  what  work 
they  should  do,  and  where  and  bow  they  should 
work,"  was  erroneous  only  in  the  sense  that  it 
imposed  on  plainliff  an  undue  burden,  and  was 
therefore  not  prejudicial  to  defendant  it  bein^ 
sufficient  that  the  superior  had  authority  to 
direct  what  work  "plaintiff"  should  do,  and 
where  and  bow  "he"  suould  work. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eh-ror,  Cent.  Dig.  {|  4060-4058;  Dec.  Dig.  « 
1033;*  Master  and  Servant,  Cent  Dig.  sl 
1102-1167 ;    Dec  Dig.  {  294.*] 

6.  Appeai,  and  Ebror  (|  1033*)— Review— Ix- 
BTRUCTI0N8 — Prejudice. 

Where  an  instruction,  though  objectionable, 
in  that  it  placed  too  great  a  burden  of  proof  on 

Elaintiff,  was  not  prejudicial  to  defendant,  the 
let  that  It  was  inconsistent  with  a  correct  in- 
struction was  also  not  prejudicial  to  defendant. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4030-1058;  Dec  Dig.  | 
1033.*] 
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7.  Dakaoes  (I  216*)— Pebsorai.  Irjuxies— 
Pleading  and  Pboof. 

Wbere  a  iKtition  for  injariea  to  a  servant 
set  forth  the  Injuries,  including  an  allegation  of 
pain  and  suffering,  and  loss  of  time,  and  al- 
leged that  the  injuries  were  permanent,  bat 
there  was  medical  testimony  that  it  was  proba- 
ble that  plaintiff  would  suffer  future  varicose 
ulcerations  on  his  leg,  and  that  this  probability 
would  increase  with  age,  the  pleading  and  proof 
'was  sufficient  to  justify  an  instruction  authoriz- 
ing an  allowance  for  future  suffering  and  future 
loss  of  time. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  216.*] 

8.  Damages  (8  132*)- EhtCEsaiviKESS  — Peb- 
BONAL,  Injuries. 

Plaintiff,  an  engineer's  helper  In  a  hotel, 
stepped  into  a  concealed  drain  nole  filled  with 
hot  water,  and  so  injured  bis  foot  and  leg  that 
he  was  confined  to  the  hospital  for  eight  weeks. 
He  suffered  much  pain  during  his  treatment 
there,  and,  after  hia  recovery,  the  physical  sitps 
of  his  injuries  consisted  only  of  an  extensive 
■car  on  his  ankle  and  the  calf  of  his  leg.  It  also 
appeared  that  there  was  a  probability  of  future 
varicose  ulcerations  on  the  1^,  which  probability 
would  increase  with  age.  Held,  that  a  verdict 
for  ^000  approved  b^  the  trial  court,  while 
large,  was  not  prejudicially  excessive. 

[B5d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f|  178,  372-386;   Dec.  Dig.  f  132.»] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Action  for  personal  injuries.  Verdict  and 
judgment  for  the  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Hewitt  &  Wright  and  Thos.  J.  Guthrie,  for 
appellant    Hios.  A.  Cheshire,  for  appellee. 

EVANS,  J.  The  injuries  complained  of  oc- 
curred on  the  night  of  August  21,  1908.  The 
defen'dant  was  engaged  in  operating  the  Sav- 
ery  Hotel  at  Des  Moines.  The  plaintiff  was 
an  employ^,  and  had  been  in  the  service  of 
the  defendant  for  11  days.  He  was  employ- 
ed by  the  chief  engineer  as  a  "helper  to  the 
engineer  and  fireman  on  the  night  shift" 
His  duties  were  somewhat  indefinite,  but 
consisted  principally  of  wheeling  in  coal  to 
the  boiler  room,  and  wheeling  out  ashes 
therefrom.  On  the  night  In  question  he  was 
directed  by  the  night  engineer,  one  Hannan, 
to  go  to  the  elevator  water  tank,  and  to  see 
how  high  the  water  was  therein.  This  ele- 
vator tank  was  located  200  or  300  feet  dis- 
tant from  the  boiler  room.  The  plaintiff  had 
never  been  there  before  and  knew  its  loca- 
tion only  in  a  general  way.  His  course  to 
it  led  him  through  a  lighted  alley.  The  tank, 
however,  was  located  in  a  so-called  alcove  to 
one  side  of  the  alley,  and  this  alcove  was  not 
lighted.  There  were  several  such  alcoves 
opening  from  the  alleyway.  The  tank  In 
question  was  so  situated  that  it  occupied  a 
part  of  the  first  and  second  alcoves.  To 
that  part  of  it  located  in  the  first  alcove  a 
ladder  was  attached  which  was  ntllized  for 
the  purpose  of  ascertaining  the  height  of 
the  water  therein.  The  plaintiff,  however, 
entered  the  second  alcove,  and,  while  ap- 


proaching the  tank  in  that  way,  stepped  Into 
a  hole  In  the  basement  floor  which  was  full 
of  hot  water,  whereby  bis  left  foot  was  seri- 
ously injured.  The  hole  in  question  was 
from  13  to  20  inches  in  diameter  and  be- 
tween 2  and  3  feet  deep.  It  was  used  as  a 
"sump"  to  receive  the  overfiow  of  water  from 
the  tank  an^  from  the  cylinder  of  the  pump, 
and  from  it  the  water  thns  gathered  would 
percolate  through  the  soil  and  disappear. 
The  water  which  came  from  the  cylinder 
was  hot,  while  that  from  the  tank  was  cold. 
There  was  no  barrier  erected  about  the  hole, 
but  a  plank  covering  was  provided  for  it. 
This  covering  seldom  maintained  its  place 
because  the  overflow  would  lift  it  and  carry 
it  to  one  side.  This  was  its  condition  at 
the  time  of  the  accident  At  this  particular 
time  the  hole  was  full  to  overflowing.  The 
water  extended  out  over  the  floor  of  the  alcove 
to  the  depth  of  about  an  inch.  The  plaintiff 
discovered  the  fact  that  there  was  water 
upon  the  floor,  and  walked  through  It  for 
several  feet,  but  did  not  know  the  conditions 
that  caused  it  nor  that  there  tvas  any  hole 
In  the  floor.  The  negligence  charged  against 
the  defendant  is  that  it  failed  to  furnish  the 
plaintiff  with  a  safe  place  to  work,  and  fail- 
ed to  warn  him  of  the  existence  of  such  hole 
and  of  the  danger  involved  thereby  In  his 
approach  to  the  tank. 

1.  The  defendant  contends  that  a  verdict 
should  have  been  directed  in  its  favor  on 
the  ground  that  the  plaintiff  was  acting  out- 
side of  the  scope  of  his  duties,  and  that  he 
was  a  mere  volunteer  in  the  act  which  he 
was  about  to  perform.  In  that  it  was  no  part 
of  his  duty  to  examine  the  elevator  tank, 
and  in  that  it  was  the  personal  duty  of  the 
night  engineer  to  do  that  particular  work. 
Whether  this  particular  work  was  within  the 
scope  of  the  duty  of  the  plaintiff  was  purely 
a  question  of  fact  upon  this  record.  In  the 
discussion  of  this  question,  appellant  has 
quite  Ignored  some  of  the  testimony  of  the 
plaintiff.  The  argument  is  based  upon  the 
assumption  that  the  sole  duty  of  the  plaintiff 
was  to  wheel  In  coal  and  to  wheel  out  ashes, 
and  that  the  place  of  his  duty  was  in  and 
about  the  boiler  room  only.  The  plaintiff 
testified,  however,  that,  when  the  chief  engi- 
neer employed  him,  he  told  him  that  he  was 
to  "help  the  engineer,"  and,  "if  the  engineer 
wanted  anything  done,  to  let  the  ashes  go." 
It  appears  also  that  during  the  11  days  of 
his  work  the  night  engineer  did  on  different 
occasions  direct  him  to  other  work  than  the 
mere  wheeling  of  coal  and  ashes.  Upon  this 
state  of  the  evidence,  the  question  of  the 
scope  of  employment  was  clearly  a  question 
for  the  jury. 

2.  Ap[>ellant  also  contends  that  a  verdict 
should  have  been  directed  In  its  favor  because 
the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  The  plaintiff  was 
told  by  Hannan  that  the  place  was  dark,  and 
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was  directed  to  take  matches  with  him, 
which  he  did.  He  testified  that  he  was  told 
to  take  the  matches  for  the  purpose  of  Ught- 
liig  the  tank  and  ascertaining  the  height  of 
the  water.  He  did  not  light  any  of  the 
matches.  It  Is  contended  that  this  fact  is 
fatal  to  his  case.  There  are  several  reasons 
why  this  cannot  be  so.  It  does  not  appear 
that  a  lighting  of  the  matches  would  have 
disclosed  the  presence  of  the  hole  into  which 
he  fell.  On  the  contrary,  it  appears  quite  con- 
clusively that  It  would  not  have  done  so  be- 
cause the  water  had  overflowed  the  hole,  and 
had  extended  out  above  it  in  such  a  way  as 
to  conceal  it'  The  distance  from  the  lighted 
alley  to  the  tank  was  very  short,  and,  as  we 
understand  the  record,  the  tank  itself  was 
In  the  view  of  the  plaintiCT  as  be  approached 
it.  He  might  well  have  been  required  to  dis- 
cover obstructions.  If  any.  In  his  way,  but 
there  were  none.  To  say  as  a  matter  of  law 
that  he  should  have  discovered  a  hidden  pit- 
fall is  quite  a  different  question.  We  think 
that  the  chrcumstances  were  such  that  the 
question  of  contributory  negligence  was  for 
the  jury. 

3.  The  court  gave  to  the  Jury  Instructions 
6  and  6,  as  follows: 

"(5)  If  you  find  from  the  evidence  that 
the  night  engineer,  Hannan,  was  given  by 
the  defendant  authority  to  hire  and  discharge 
men,  to  direct  what  work  they  should  do, 
and  where  and  how  they  should  work,  then 
the  acts  of  said  Hannan  for  and  on  behalf 
of  the  defendant,  If  proven,  would  be  the 
nets  of  the  defendant  But  if  you  fail  to 
find  that  said  Hannan  was  given  authority  by 
defendant  to  hire  and  discharge  men,  or  to 
direct  them  what  to  do  and  where  and  bow 
to  work,  then  the  acts  of  said  Hannan  would 
not  be  binding  upon  the  defendant  In  con- 
sidering this  feature  of  the  case,  you  will 
take  into  consideration  what  general  work 
the  plaintiff  was  required  to  perform,  and 
what  work  be  had  performed  previous  to 
the  injury,  what  was  said  to  plaintiff  at  the 
time  of  his  employment,  if  anything,  in  re- 
spect to  his  work,  and  all  other  facts  and 
circumstances  as  disclosed  by  the  evidence 
bearing  upon  this  question. 

"(6)  If  yon  find  from  the  evidence  that 
plaintiff  was  employed  by  defendant  for  cer- 
tain work  In  the  boiler  room,  and  that  the 
night  engineer,  Hannan,  had  no  authority 
to  put  him  at  other  work  or  to  put  him  at 
work  at  other  places  than  said  boiler  room, 
then  the  act  of  said  Hannan  in  sending  plain- 
tiff to  the  tank  In  question  near  which  plain- 
tiff was  injured  would  not  be  the  act  of  the 
defendant,  and  defendant  in  that  case  would 
not  be  liable  for  any  injury  to  plaintiff.  But, 
on  the  other  hand,  if  you  find,  as  heretofore 
instructed,  that  the  night  engineer,  Hannan, 
was  the  agent  of  defendant,  and  had  the 
right  and  authority  to  direct  the  plaintiff 
where  to  work,  and  what  to  do,  then  his  act 
In  sending  plaintiff  to  the  tank  in  question 
was  the  act  of  the  d^endant." 


..Particular  complaint  is  made  of  instruc- 
tion 5  because  it  made  the  question  of  the 
authority  of  Hannan  to  hire  and  discliarge 
men,  the  criterion  of  his  alleged  vice  prin- 
clpalsbip.  It  is  undoubtedly  true  that  "au- 
thority to  hire  and  discharge  men"  is  not  of 
itself  a  criterion  of  vice  principalstiip,  but 
it  is  always  a  proper  circumstance  as  bear- 
ing mion  that  question.  Instruction  6  fully 
covered  the  case  at  this  point  as  made  upon 
the  record,  and  instruction  5  might  well  have 
been  omitted.  The  real  question  at  this 
point  was  whether  the  plaintiff  was  acting 
within  the  scope  of  his  own  duty  when  be 
obeyed  the  order  of  the  night  engineer,  Han- 
nan. If  so,  it  was  enough  for  the  purpose  of 
his  case,  regardless  of  the  question  whether 
Hannan  was  a  vice  principal  in  the  ordina- 
ry acceptance  of  the  term.  If  in  obeying 
Hannan's  orders  plaintiff  was  acting  within 
the  scope  of  the  terms  of  bis  own  employ- 
ment, he  was  entitled  to  a  safe  place  to 
work,  and  to  a  warning  of  hidden  dangers 
which  were  known  to  Ids  employer.  These 
were  masterlal  duties,  and  remained  such  by 
whomsoever  undertaken  and  by  whomsoever 
neglected.  Instruction  5  required  plaintiff 
to  show  that  Hannan  had  authority  not  only 
"to  hire  and  discbarge  men,"  but  also  to  "di- 
rect what  work  they  should  do,  and  where 
and  how  they  should  work."  As  already  indi- 
cated, we  think  it  was  sufficient  for  the  plain- 
tiff to  show  that  Hannan  had  authority  to 
direct  what  work  the  plaintiff  should  do  and 
where  and  how  he  should  work.  The  instruc- 
tion, therefore,  was  erroneous  only  in  the 
sense  that  It  laid  upon  plaintiff  an  undue 
burden,  and  It  furnished  no  ground  of  com- 
plaint to  the  defendant. 

Appellant  complains  of  instruction  6.  In 
that  It  is  inconsistent  with  instruction  n.  It 
Is  not  claimed  that  instruction  6  Is  errone- 
ous In  any  other  respect  It  is  incouslsteiit 
with  Instruction  6,  in  that  it  states  correct- 
ly the  rule  of  law  applicable  to  the  caiie, 
whereas  instruction  5  laid  an  undue  burden 
upon  the  plaintiff  as  already  Indicated.  In- 
asmuch as  instruction  5  was  not  prejudicial, 
it  necessarily  follows  that  the  Inconsistency 
between  it  and  a  correct  instruction  is  not 
prejudicial. 

4.  Complaint  is  made  in  that  the  court 
permitted  the  Jury  to  allow  damages  for  fu- 
ture suffering  and  future  loss  of  time.  It  is 
said  that  there  was  no  basis  for  sucb  an  in- 
struction either  in  the  pleadings  or  in  the 
evidence.  The  petition  did  set  forth  the  in- 
juries of  the  plaintiff  Including  palu  and  suf- 
fering and  loss  of  time.  It  also  alleged  that 
such  injuries  were  permanent  The  medical 
testimony  as  to  future  disability  is  not  def- 
inite nor  very  persuasive.  It  does,  however, 
tend  to  show  that  there  Is  a  probability  of 
future  varicose  ulcerations  on  the  plaiutiCT's 
leg,  and  that  this  probability  would  Increase 
with  age,  and  this  was  proper  matter  for  the 
consideration  of  the  Jury.  We  think  it  must 
be  said  that  both  the  petition  and  the  evl- 
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dence  were  Bnfflclent  to  Justify  the  Instruc- 
tion. Evans  v.  Elwuod,  123  Iowa,  92,  98  M. 
W.  584. 

5.  It  is  urged  that  tbe  verdict  Is  excessive. 
It  was  for  $2,000.  Tbe  plaiutlff  was  confined 
In  tbe  hospital  for  eight  weeks,  and  suffered 
much  pain  during  his  treatment  there.  Tbe 
present  physical  signs  of  his  injuries  consist 
only  of  an  extensive  scar  on  his  ankle,  and 
the  calf  of  his  leg.  As  we  read  the  printed 
testimony,  the  verdict  Impresses  us  as  large. 
If  the  trial  court  had  Interfered  with  It,  we 
coTild  approve  such  action  upon  the  printed 
record.  But  the  trial  court  thought  other- 
wise, and  we  do  not  feel  Justified  in  over- 
ruling its  Judgment  in  that  respect  We  are 
confined  here  to  the  printed  record,  whereas 
the  trial  court  had  an  opimrtunity  to  see  the 
apparent  state  of  the  injury  at  the  time  of 
the  trial  by  an  exhibit  of  the  person. 

&  Plaintiff  filed  a  motion  to  dismiss  the 
appeal  for  want  of  proper  exceptions  to  the 
Judgment  and  to  the  order  overruling  the  mo- 
tion for  a  new  trial.  Pending  the  appeal 
there  was  a  correction  of  the  record  in  the 
court  below,  and  much  of  the  printed  mat- 
ter here  has  t>een  devoted  to  that  question. 
The  motion  to  dismiss  was  ordered  to  be 
submitted  with  the  case.  We  think  tbe  mo- 
tion to  dismiss  should  be  overruled.  In  view 
of  the  conclusion  reached  upon  the  merits  of 
the  appeal,  we  do  not  care  to  enter  into  a 
discussion  of  it. 

The  Judgment  below  1b  affirmed. 


BECK  V.  LUBRS. 
'(Supreme  Court  of  Iowa.     June  16,  1910.) 

Tbespass  (S  K*)— Tobtb  ({   7*)— Consent— 

Unlawpul  Assemblage. 

PlniDtifTs  husband  baring  so  severely  pun- 
ished one  of  his  horses  while  plowing  that  the 
horse  died,  some  of  his  neighbors  suggested  that 
he  be  nrosenited  for  abuse  of  animals,  but  it 
was  thought  better  to  have  some  of  them  see 
him  about  the  matter.  Accordingly,  certain  per- 
sons, including  defendant,  followed  the  road  un- 
til they  reached  the  house  of  plaintiff's  husband, 
and  while  still  in  the  highway  talked  with  him 
about  his  abuse  of  the  horse.  They  remained 
there  15  or  20  minutes,  during  which  there  was 
no  loud  talking,  show  of  anger,  ill  will,  nor  hos- 
tile demonNtratioDS,  during  all  of  which  time 
plaintiff  was  seated  in  the  bouse  where  she  was 
unable  to  bear  what  was  said,  and  she  had  no 
knowledge  of  what  they  were  there  for  until 
they  had  left.  After  the  talk  in  the  road,  plain- 
tiff's husband  took  them  Into  tbe  field  and  show- 
ed them  the  horse,  and  after  they  had  gone 
plaintiff  was  told  by  her  husband  of  the  object 
of  the  visit,  and  that  his  neii^hbors  had  accused 
him  of  killing  tbe  horse.  Held,  that  the  remon- 
Btranti)  were  not  guilty  of  trespass,  unlawful 
assemblage,  nor  of  any  unlawful  act,  and  were 
not  therefore  liable  to  plaintiff  for  damages  on 
account  of  alleged  illness  produced  by  fear. 

[Ed.  Note. — For  other  cases,  see  Trespass. 
Cent.  Dig.  fS  54-57;  Dec.  Dig.  {  25  ;•  Torts, 
Cent  Dig.  {  7 ;   Dec.  Dig.  {  7.»] 

Appeal  from  District  Court,  Adair  County; 
Edmund  Nichols,  Judge. 
"Not  to  be  officially  reported." 


Suit  to  recover  damages  alleged  to  have 
been  caused  by  the  unlawful  acts  of  the  de- 
fendant There  was  a  directed  verdict  lor 
the  defendant  and  a  Judgment  thereon.  The 
plaintiff  appeals.    AtUrmed. 

Weeks  &  Hughes,  for  appellant  Hlnkson 
&  Nies  and  Geo.  D.  Musnmker,  for  appellee. 

8HERWIN,  J.  The  appellant  Is  the  wife 
of  Fred  Beck,  and  at  the  time  of  the  triiiis- 
actlon  complained  of  she  lived  with  her  bus- 
band  on  their  farm.  The  defendant  was  a 
neighbor  and  they  had  known  each  other 
from  childhood.  While  the  defendant  aud 
his  hired  man  were  at  work  in  a  neighbor- 
ing field  they  saw  tbe  plaintiCTs  husband  se- 
verely punish  one  of  tbe  horses  that  he  was 
using  in  plowing  corn.  The  horse  died  soon 
thereafter,  and  the  next  day  the  defendant 
related  the  circumstances  to  some  of  bis 
neighbors.  On  tbe  same  day,  but  not  In  the 
presence  of  the  defendant,  some  one  suggest- 
ed that  Beck  ought  to  be  prosecuted  for  the 
abuse  of  dumb  animals,  but  on  tbe  sugges- 
tion of  a  minister  present  It  was  thought  bet- 
ter to  have  some  of  Beck's  neighbors  see  him 
about  the  matter.  Accordingly,  two  or  three 
persons,  with  tbe  minister,  started  for  the 
Beck  hom&  In  going  thereto  they  passed  the 
defendant's  house,  and  induced  him  to  ac- 
company them.  Itie  party  followed  tbe  rond 
until  it  reached  the  Beck  home,  and  while 
still  in  the  highway  they  talked  with  Beck 
about  his  abuse  of  the  old  mare.  They  re- 
mained there  some  15  m'  20  minutes,  but  dur- 
ing tbe  entire  time  there  was  no  loud  talking, 
no  show  of  anger  or  ill  will,  nor  any  hostile 
demoustrutiuus.  During  all  of  this  time  the 
plaintiff  was  in  the  house,  about  20  feet 
from  tbe  road,  seated  by  an  open  window, 
curious  to  know  what  was  doing,  but  unable 
to  bear  a  single  word  that  was  said.  She 
knew  all  of  those  present  in  the  roud  but  one, 
and,  according  to  her  own  testimony,  she  bad 
no  idea  what  they  were  there  for  until  after 
they  had  all  left  After  the  talk  in  the  road 
Beck  took  his  neighbors  into  the  field  to  show 
them  the  dead  mare,  but  nothing  occurred 
there  of  importance.  After  his  neighbors  had 
all  gone  away,  Beck  returned  to  his  house, 
and  told  bis  wife  of  the  object  of  the  visit 
and  that  his  neighbors  had  "accused  him  of 
killing  old  Kit"  The  plaintitt  claims  dam- 
ages on  account  of  Illness  produced  by  fear, 
alleging  an  unlawful  trespass  on  the  part  of 
the  defendant  and  negligence  on  the  part  of 
all  of  the  visitors. 

The  evidence  entirely  falls  to  show  any 
trespass  or  unlawful  act  on  the  part  of  the 
defendant  or  any  unlawful  assemblage  of 
persons  In  the  highway  In  front  of  plaintiff's 
home.  A  public  highway  is  for  the  lawful 
use  of  all  persons,  and  it  is  not  unlawful  to 
proceed  In  an  orderly  and  quiet  way  to  In- 
duce a  neighbor  to  desist  from  the  crimlna] 
abuse  of  dumb  animals.    In  going  upon  the 
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premlBes  of  Beck  the  defendant  was  acting 
upon  his  express  Invitation  to  do  so,  and  no 
trespass  can  be  predicated  thereon.  The  plain- 
tiff's case  Is  wholly  without  merit  and  with- 
out evidence  to  sustain  the  allegations  of  the 
petition. 

The  Judgment  must  therefore  be  affirmed. 

A  motion  to  strike  the  appellee's  additional 
abstract  was  submitted  with  the  case.  The 
motion  Is  overruled,  but  two-thirds  of  the 
cost  thereof  will  be  taxed  to  the  appellee  be- 
cause unnecessary. 

Affirmed. 


STATE  V.  DUDLEY. 
(Supreme  Court  of  Iowa.    June  14,  1910.) 

1.  Cbiminai.   Law    (|   586*)— Continuancb— 

DeNIAI/— DlSCBETION. 

Where  accused  was  indicted  for  rape  Octo- 
ber 12,  1000,  arraigned  two  days  later,  and 
given  until  tlie  19tb  to  file  a  motion  for  con- 
tinuance, which  he  did  on  the  ground  that  nei- 
ther he  nor  his  attorneys  would  have  time  to 
prepare  for  trial  at  that  term  and  because  de- 
fendant's private  affairs  required  attention,  the 
overruling  of  the  motion  and  assixning  the  case 
for  trial  on  October  27th  following,  which  al- 
lowed 15  days  to  prepare  for  trial,  was  not  an 
abuse  of  discretion ;  the  record  of  the  trial 
indicating  that  defendant's  attorneys  bad  bad 
sufficient  time  to  prepare  their  defense. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1311 ;  Dec.  Dig.  S  586.»] 

2.  WlTNESSBS  (t  244*)— IjEADINO  QuEBTIONa— 

Unwillino  Witness. 

Where,  in  a  prosecution  for  rape,  prosecu- 
trix testified  that  defendant  came  to  her  home, 
removed  his  boots,  threw  her  on  the  bed,  un- 
fastened her  clothes  and  got  on  top  of  her,  but 
hesitated,  when  asked,  "What  then  did  he  do?" 
the  court  properly  permitted  leading  questions 
with  reference  thereto. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  !  848 ;   Dec.  Dig  §  244. ♦] 

8.  Witnesses  (I  236*)— Fobm  of  Question. 

In  a  prosecution  for  rape,  prosecutrix  was 
asked  whether  she  had  told  about  "this"  to  any 
one,  and,  if  so,  to  whom,  and  answered  over  obn 
jection  that  she  had  informed  B.,  a  mail  carrier, 
the  next  morning  and  another  afterwards.  Held. 
that  the  word  "this"  referred  to  the  act  of 
intercourse,  and,  none  of  the  details  having  been 
called  for,  the  question  was  not  objectionable 
in  form  for  failure  to  limit  the  answer  to  the 
complaint. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  821 ;  Dec.  Dig.  i  236.*] 

4.  Cbikirai,  Law   (g   696*)— Evidence— Mo- 
tion TO  Stbike — Necessity. 

Where,  after  evidence  of  a  complaint  made 
by  prosecutrix  had  beeij  introduced,  it  appear- 
ed that  ber  statement  had  been  in  response 
to  questions  and  was  not  voluntary,  it  was  not 
error  to  permit  the  answer  to  remain  in  the 
absence  ot  a  motion  to  strike. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  1639,  1640;  Dec.  Dig.  { 
696.*] 

6.  Rape  (§  48*)— Complaint— TniB. 

That  two  months  expired  between  an  al- 
leged rape  and  prosecutrix's  complaint  thereof 
to  L.  did  not  render  the  complaint  inadmissible. 
[Ed.  Note. — For  other  cases,  see  Bape,  Cent. 
Dig.  a  67-69;    Dec.  Diir.  i  48.*] 


6.  CsnmrAi,  Law  (J  60S*)  —  Bvideitcb  —  Ex- 

CBPTIOHS. 

In  a  prosecution  for  rape,  B.  was  asked 
what  prosecutrix  said  bad  nappened  to  her, 
and  replied  that  he  fonnd  prosecutrix  cnring 
the  day  after  she  said  she  had  been  assaulted, 
and  asked  what  was  the  matter,  to  which  die 
said:  "That  nasty  Frank  Dudley  [defendant] 
had  done  all  he  could ;  that  he  did  what  he 
wanted  to."  Seld,  that  the  answer  was  prop- 
erly permitted  to  stand  in  the  absence  of  any 
exception  thereto. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  1651 ;  Dec.  Dig,  {  608.*] 

7.  Rape  (J  48*)— Evidence— Complaints. 

That  statements  made  by  a  female  as  to  a 
rape  committed  on  her  were  in  response  to 
questions  did  not  necessarily  deprive  them  of 
their  character  as  complaints. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {{  67-69;   Dec.  Dig.  {  48.*] 

8.  Rape  (|  48*)— Evidence— Complaints. 

Answers  to  questions  asked  prosecutrix  in 
a  prosecution  for  rape,  which  are  involuntary 
in  character,  should  not  be  regarded  as  com- 
plaints, but  as  mere  recitals  of  what  is  claimed 
to  have  happened. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §§  67-69;   Dec.  Dig.  {  48.*] 

9.  Rape  (|  43*)  —  Medical  E^xaminatior  — 
Time. 

In  a  prosecution  for  rape,  evidence  of  a 
physician  that  he  examined  prosecutrix  214 
months  after  the  alleged  rape,  and  fonnd  the 
hymen  destroyed,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  8  65;    Dec.  Dig.  {  43.*] 

10.  Rape  (|  57*)— Evidence— Cobbobobatiow 

OP   PROaECUTBIX. 

Prosecutrix  testified  that  during  her  fa- 
ther's atisence  defendant  came  to  the  house,  took 
off  his  boots,  pushed  her  onto  the  bed.  and  had 
intercourse  with  her  by  force.  The  father  tes- 
tified that,  when  he  returned  to  the  bouse,  he 
observed  defendant  sitting  there,  looking  at  a 
picture,  and  hia  daughter  sitting  on  the  edge 
of  the  bed  with  her  clothes  ruffled  up,  and  her 
hair  down  over  her  face  and  eyes.  Defendant 
admitted  that  he  was  in  the  house  at  the  time 
without  his  boots,  having  left  them  at  the  door 
on  entering.  Held  that,  though  the  father  had 
been  convicted  of  a  felony,  whether  the  proof 
was  suflicient  to  corroborate  prosecutrix  was 
for  the  jury. 

[BJd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig  I  87;    Dec.  Dig.  {  67.*] 

11.  Rape  (8  40*)— Evidence— Chabacter  or 
Pbosecutbix. 

In  a  prosecution  for  rape  alleged  to  have 
been  committed  May  28,  1909.  evidence  that 
prosecutrix  in  the  spring  of  1908  had  in  ber 
possession  an  unaddressed  and  unsigned  note 
saying  the  writer  would  meet  her  "to-night" 
and  have  intercourse  with  her,  was  inadmia- 
sible  to  show  that  she  bad  indulged  in  sexual 
intercourse. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  88  55-59;   Dec.  Dig.  8  40.*] 

12.  Rape  (8  59*)— Instbuctions— Cobbobora- 
TiON  of  Pbobecutbix. 

Where,  in  a  prosecution  for  rape,  defendant 
admitted  that  he  was  in  the  house  where  prose- 
cutrix lived  at  the  time  with  his  boots  off,  the 
court  did  not  err  in  refusing  to  charge  that  the 
testimony  of  prosecutrix's  father  was  the  only 
evidence  other  than  that  of  prosecutrix  tending 
to  connect  defendant  with  the  offense. 

lEd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig  8  89;    Dec.  Dig.  8  59.*] 
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IS.  Cbikikai.  Law  (|  957*)  — ViaDior— Im- 

PKACHMKNT— AmDAVITB   OF  JCTOBS. 

Affidavits  of  jarora  that  they  coneidered  the 
CTidence  of  prosecutrix's  complaint  as  pointing 
to  the  person  who  committed  the  offense,  which 
was  contrary  to  an  express  instruction  that 
they  could  not  do  so,  were  properly  striclten  un- 
der the  rule  that  jurors  cannot  stultify  them- 
selres,  and  thereby  impeach  their  verdict;  and 
this  though  the  jury  misunderstood  the  intruc- 
tions. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2392-2385;  Dec.  Dig.  { 
957.*] 

14.  CsnciNAi,  Law  (§  967*)  —  New  TBiai.  — 
GsouRDft— Affidavits  of  Juboks. 

Jurors,  after  having  agreed  to  a  verdict  in 
order  to  have  it  set  aside,  cannot  explain  by 
affidavit  the  grounds  or  train  of  reasoning  by 
which  they  arrived  at  the  result. 

[E«d.  Note. — For  other  canes,  see  Criminal 
r^w.  Cent  Dig.  »  2392-23»5;  Dec.  Dig.  { 
957.*] 

15.  Cbiminai.  Law  (|  1174*)— Appkai^— Mis- 
conduct OF  Jubob. 

That  one  of  the  jurors  spoke  to  prosecutrix 
during  a  trial  for  rape,  but  had  no  conversa- 
tion with  her  further  than  to  pass  the  time 
of  day,  was  not  prejudicial  to  accused. 

[E>d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3175 ;  Dec.  Dig.  !  1174.»] 

18.  Cbiminai.  Law  (i  721^*)— TbiaI/— Mis- 
conduct of  Attobnet. 

In  a  prosecution  for  rape,  the  assistant 
county  attorney  in  arguing  the  case  to  the  jury 
stateo  that  the  law  gave  defendant  the  right  to 
allow  his  good  character,  especially  with  refer- 
ence to  the  particular  quality  of  character  in- 
volved in  the  charge,  that  it  would  have  been 
proper  for  defendant  to  show  that  he  was  a 
man  of  good  moral  character,  particularly  with 
reference  to  his  treatment  of  women,  and  as 
to  his  respect  for  the  chastity  and  rights  of 
women :  that  there  had  been  no  evidence  offered 
by  defendant  to  show  that  he  ought  not  to 
be  supposed  to  have  committed  the  crime,  and 
that  prior  to  the  commission  of  the  offense 
he  had  borne  a  reputation  for  good  moral 
character  in  the  community,  and,  having  learn- 
ed counsel  at  his  command,  the  state  bad  a 
right  to  infer  that  they  would  have  shown  it  it 
possible.  The  court  overruled  an  objection  that 
the  argument  was  outside  the  record  and  im- 
proper. Held,  that  accnsed  was  entitled  to  rely 
on  the  presumption  that  he  was  a  person  of 
good  character  in  the  absence  of  evidence  to 
the  contrary,  and  remain  silent,  and,  since  the 
junr  had  no  right  to  consider  his  omission  to 
call  witnesses  in  support  of  his  character  and 
weigh  it  against  him  to  establish  his  guilt 
the  argument  was  erroneous  and  prejudicial. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1678;  Dec.  Dig.  (  721%.»] 

17.  Cbiminal   Law   (|   1083*)— New  Tbiai/— 
Motion  Afteb  Apfeai,. 

After  judgment  has  been  entered  and  an 
appeal  taken  in  a  criminal  case,  the  trial  court 
has  no  jurisdiction  to  permit  amendment  of 
a  motion  for  a  new  trial  nor  to  hear  a  petition 
for  a  new  trial. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  {  2732;   Dec.  Dig.  {  1083.*] 

Appeal  from  District  Coart,  Oathrle  Coun- 
ty :  Edmund  Nichols,  Judge; 

The  defendant  was  convicted  of  having 
committed  rape,  and  appeals.  Reversed  and 
remanded. 


J.  B.  Mount  and  Weeks  &  Hughes,  for  ap- 
pellant  H.  W.  Byers,  Atty.  Gen.,  Charles  W. 
Loron,  Asst  Atty.  Oen.,  and  Sayles  &  Taylor, 
for  the  State. 

LADD,  J.  An  Indictment  accusing  defend- 
ant with  having  had  sexual  Intercourse  on 
May  28,  1909,  with  prosecutrix,  a  child  under 
15  years  of  age,  was  returned  October  12, 
1909.  He  was  arraigned  two  days  later,  and 
given  until  the  I9tb  to  file  a  motion  for  a  con- 
tinuance. The  grounds  of  this  motion  were 
that  neither  he  nor  his  attorneys  would  have 
time  to  prepare  for  the  defense  so  as  to  go 
to  trial  before  the  next  term  of  court,  and 
that  defendant's  private  affairs  required  at- 
tention. The  motion  was  overruled  and  the 
cause  assigned  for  trial  October  27,  1909. 
This  allowed  only  15  days  during  a  term  of 
court  In  which  to  pr^are  for  trial.  But  de- 
fendant was  represented  by  several  attorneys 
of  ability  and  long  experience,  and  the  record 
of  the  trial  indicates  that  the  time  was  ade- 
quate and  the  defense  fully  presetted,  and  it 
cannot  be  said  that  substantial  justice  would 
have  been  more  nearly  obtained  had  a  contln- 
uanoe  been  granted.  The  record  before  us 
does  not  indicate  an  abuse  of  discretion  in 
overruling  the  motion. 

2.  After  relating  that  she  was  15  years  of 
age  July  28,  1900,  that  her  mother  bad  been 
dead  eight  years,  that  she  was  living  with 
her  father  on  a  f&rm,  that  on  the  28tb  of 
May,  1909,  shortly  after  9  o'clock  a.  m.,  while 
her  father  was  away,  defendant  called,  and, 
after  ascertaining  that  her  father  was  not  at 
home,  removed  his  boots  and  came  into  the 
house,  that  he  immediately  threw  her  on  the 
bed,  unfastened  his  and  her  clothes,  and  got 
on  top  of  her,  prosecutrix  was  asked,  "What 
then  did  he  do?"  No  answer  being  given,  the 
court  remarked  that  leading  questions  "in 
reference  to  this  matter  at  this  time"  would 
be  permitted.  Thereupon  a  leading  question 
as  to  what  then  occurred  was  propounded, 
and,  over  objection,  answered.  Reticence  in 
testifying  to  matters  of  this  kind  by  witness- 
es in  the  situation  of  prosecutrix  furnishes 
a  suflSdent  ground  for  an  exception  to  the 
rule  against  leading  Interrogatories.  State  v. 
Bums,  110  Iowa,  663,  94  N.  W.  238;  State 
v.  Peterson,  110  Iowa,  647,  82  N.  W.  329; 
State  V.  Waters,  132  Iowa,  481,  109  N.  W. 
1013.  There  was  no  error  in  the  ruling. 
Prosecutrix  was  asked  whether  she  had  told 
"about  this  to  any  one,  and,  if  so,  to  whom," 
and,  over  objection,  answered  that  she  had 
informed  one  Bishop,  a  mall  carrier,  the  next 
morning  and  a  Mrs.  Lilly  on  July  25th  fol- 
lowing. It  Is  said  the  Inquiry  in  form  did  not 
limit  the  answer  to  a  complaint  By  "this" 
manifestly  was  meant  the  act  of  intercourse, 
and,  as  none  of  the  details  were  called  for, 
we  think  the  criticism  without  foundation. 
Subsequently  It  developed  that  her  statement 
to  Bishop  bad  been  in  response  to  questions, 


•For  other  cases  SM  same  toste  and  section  NCMBBR  In  Deo.  *  Am.  Digs.  UOT  to  date,  *  asportar  ladezas 
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and,  as  she  said,  was  not  volnntary.  Bnt  thla 
did  not  obviate  the  correctness  of  the  ruling 
when  made,  and,  in  the  absence  of  a  motion 
CO  Ktrlke  the  answer,  there  was  no  error.  Nor 
Clin  it  l>e  said  that  the  length  of  time  between 
the  Alleged  offense  and  the  statement  to  Mrs. 
Lilly  was  such  as  necessarily  to  require  Its 
exclusion.  State  T.  Bebb,  125  Iowa,  494,  101 
N.  W.  189 ;  State  v.  Wheeler,  116  Iowa,  212, 
88  N.  \V.  97a  83  Am.  St.  Rep.  236.  The  cir- 
cumstance related  by  Mrs.  Lilly  of  having 
met  prosecutrix  seven  or  eight  times  after 
the  transaction  In  question  and  her  alleged 
complaint,  and  that  she  had  already  In- 
foruied  the  detective,  robbed  such  complaint 
of  any  probative  value,  and  warranted  the 
court  In  excluding  Mrs.  Lilly's  evidence  con- 
cerning same,  hut  this  did  not  obviate  the 
correctness  of  the  ruling  on  objection  to  pros- 
ecutrix's testimony,  though,  had  defendant 
thereafter  moved  to  strike  her  statement  that 
she  told  Mrs.  Lilly,  the  motion  should  liave 
been  sustained. 

3.  Bishop  was  asked  what  prosecutrix  said 
had  happened,  and,  over  objection  as  Imma- 
terial, Incompetent,  irrelevant,  and  hearsay, 
answered:  "1  asked  her  if  it  was  her  I  heard 
crying  the  day  before,  and  she  said  it  was. 
I  asked  her  what  was  the  matter,  and  she 
said,  'That  dirty  thing.'  I  wanted  to  know 
what  she  meant,  and  she  said,  That  nasty 
Frank  Dudley.'  I  asked  her  what  he  had 
done,  and  she  said  be  had  done  all  he  could. 
I  asked  what  she  meant  and  she  said  he  did 
what  he  wanted  to,  and  she  was  crying  and 
taking  on  all  the  time  she  was  telling  me; 
had  her  arms  on  the  gate  post  and  her  head 
on  her  arms,  crying."  It  will  be  observed 
that  the  question  was  proper  and  the  objec- 
tion rightly  overruled,  even  though  the  an- 
swer were  otherwise  and  no  exception  was 
taken  to  it  But  the  circumstance  that  her 
statements  were  In  response  to  questions  did 
not  necessarily  rob  them  of  their  character  as 
complaints.  State  ▼.  Peres,  27  Mont.  338^  71 
Pac.  1G2;  Bex  v.  Osborne,  74  L.  J.  K.  B. 
311.  When  an  outrage  Is  committed  on  a  fe- 
male, the  Instincts  of  her  nature  prompt  her 
to  make  known  her  wrongs,  and  to  seek  sym- 
pathy and  assistance.  It  is  the  natural  ex- 
pression of  her  feelings,  and  Is  received  in 
evidence  as  tending  to  corroborate  her  cred- 
ibility. State  V.  Wheeler,  116  Iowa,  212,  89 
N.  W.  078,  93  Am.  St.  Rep.  230.  Of  course, 
answers  to  questions  Involuntary  in  character 
are  not  to  be  regarded  as  complaints,  but  as 
mere  recitals  of  what  U  claimed  to  have  hap- 
pened. State  V.  Bebb,  125  Iowa,  494,  101  N. 
W.  t.SO;  State  v.  Pollard,  174  Mo.  607,  74  S. 
W.  9<i9 ;  Cunningham  v.  People,  210  III.  410, 
71  N.  G.  380.  But  the  prosecutrix  was  labor- 
ing under  no  compulsion,  and  her  manner  as 
disclosed  by  Bishop's  testimony  was  such  as 
to  indicate  that  she  was  giving  free  expres- 
sion to  the  indignity  and  wrong  which  bad 
been  done  her.  The  court  rightly  received 
the  evidence;    the  circumstances  being  for 


the  jury's  consideration  in  determining  what 
weight  should  be  given  it. 

4.  A  physician  testlQed  to  having  examined 
prosecutrix  2%  mouths  after  the  alleged  rape, 
and  having  found  the  hymen  destroyed.  The 
evidence  was  admissible.  State  v.  King,  117 
Iowa,  484,  91  N.  W.  768;  State  v.  Telpuer, 
36  Minn.  535,  32  N.  W.  678;  Common wealtti 
V.  Allen,  135  Pa.  483,  19  Atl.  957.  The  length 
of  time  Intervening  may  have  impaired  some- 
what the  probative  value  of  the  evidence,  but 
did  not  require  its  exclusion.  In  the  last- 
mentioned  case  evidence  of  an  examination 
occurring  a  year  and  a  half  after  the  al- 
leged commission  of  the  offense  was  held  to 
have  been  rightly  received.  Practically  the 
only  value  of  proof  of  condition  so  long  after- 
wards is  to  show  that  the  parts  were  not 
such  as  to  disprove  the  charge. 

6.  At  the  conclusion  of  the  state's  evidence, 
defendant  moved  that  the  jury  be  directed 
to  acquit  on  the  ground  that  there  was  no 
corroborating  evidence  tending  to  connect 
him  with  the  commission  of  the  offense.  The 
father  of  prosecutrix  testified  that,  upon  re- 
turning between  9  and  10  o'clock  of  the  morn- 
ing in  question,  he  stepped  to  the  door  of  his 
house  to  tell  his  daughter  to  hand  him  tobac- 
co, when  he  observed  defendant  sitting  there- 
in looking  at  a  picture  and  the  daughter  sit- 
ting on  the  edge  of  a  bed  with  clothes  "ruf- 
fled up,"  and  her  hair  down  over  her  face 
and  eyes.  Surely  this  evidence,  if  believed, 
tended  to  single  defendant  out  as  the  perpe- 
trator of  the  offense  and  the  credibility  of  the 
witness,  even  though  convicted  of  a  felony, 
was  for  the  jury.  We  are  the  more  inclined 
to  this  view  because  of  defendant's  admis- 
sion that  he  was  in  the  house  at  the  time 
without  his  boots,  having  left  them  at  the 
door  upon  entering. 

6.  Defendant  offered  to  show  that  prose- 
cutrix had  in  her  possession  in  the  spring  of 
1008,  prior  to  the  alleged  rape,  a  note  saying 
the  writer  would  meet  her  "to-night"  and 
have  intercourse  with  her.  On  objection,  the 
evidence  was  excluded  as  immaterial  and  in- 
comiietent.  That  the  mere  possession  of  such 
a  paper  addressed  to  no  one  and  unsigned  did 
not  tend  to  show  that  she  had  indulged  In 
sexual  intercourse  is  too  evident  for  dtscua- 
slon.  Possibly  it  might  tend  to  prove  an  un- 
chaste mind,  but  no  Inference  of  the  commis- 
sion of  the  act  could  properly  have  been  in- 
ferred therefrom.  For  this  reason  State  y. 
Bebb.  125  Iowa,  494, 101  N.  W.  189,  and  State 
V.  Height,  117  Iowa,  630,  91  N.  W.  935,  59  I* 
R.  A.  437,  94  Am.  St  Rep.  323,  are  not  in 
point 

7.  C!omp1aint  Is  made  of  the  coart's  refusal 
of  an  instruction  to  the  effect  that  the  testi- 
mony of  prosecutrix's  father  was  the  only 
evidence  other  than  hers  tending  to  connect 
defendant  with  the  oommission  of  the  offense. 
This  was  not  error.  The  circumstance  that 
defendant  admitted  that  he  was  in  the  house 
with  his  boots  off  might  well  have  been  con- 
sidered in  connection  with  the  testimony  of 
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'ber  fotber.  TUs  tended  to  show  t9omething 
more  than  opportunity.  It  was  Indicative  of 
nndue  familiarity. 

8.  The  court  instructed  the  Jury  that: 
"Some  evidence  has  been  offered  on  the  trial 
that  subsequent  to  the  day  of  the  alleged  rape 
that  the  prosecuting  witness,  Retta  Coons, 
made  complaint  to  one  Bishop;  and  there  Is 
also  some  testimony  with  reference  to  the 
condition  of  the  hymen  at  an  examination 
made  some  time  after  the  alleged  rape.  This 
testimony  is  admitted  and  may  be  considered 
by  you  as  corroborative  simply  of  the  state- 
ments of  the  prosecuting  witness  with  refer- 
ence to  the  crime  of  rape  having  been  com- 
mitted upon  her.  The  complaint,  if  any,  and 
the  evidence  as  to  the  genital  organs  having 
been  injured,  is  not  to  be  considered  by  you 
as  tending  to  point  out  the  person  who  com- 
mitted the  offense."  The  contention  that  no 
such  complaint  bad  been  made  has  been  dis- 
posed of.  The  instruction  Is  set  out  in  order 
to  show  ho*  pointedly  the  Jury  were  told  not 
to  consider  the  evidence  of  complaint  as  tend- 
ing to  point  out  the  person  who  committed 
the  offense.  And  yet  in  the  face  of  this  In- 
struction 11  of  the  Jurors  made  affidavits  that 
they  had  considered  Bishop's  testimony  as 
tending  to  connect  the  defendaut  with  the 
commission  of  the  offense.  This  does  not  ob- 
viate the  correctness  of  the  instruction  which 
clearly  advised  to  the  contrary.  These  affi- 
davits were  stricken  from  the  flies,  and  right- 
ly so.  Jurors  cannot  be  permitted  -  thus  to 
stultify  themselves,  and  thereby  Impeach 
their  own  solemn  findings.  That  the  Jury 
misunderstood  the  Instructions  If  correct  fur- 
nishes no  ground  for  new  trial.  In  Brovm 
Land  Co.  t.  Lehman,  134  Iowa,  712,  112  N. 
W.  185,  12  L.  R.  A.  (N.  S.)  88,  evidence  had 
been  erroneously  admitted,  a  motion  to  strilce 
overruled,  and  it  had  been  commented  on  by 
counsel  in  their  argument  to  the  Jury,  and, 
although  the  court  bad  withdrawn  the  Issues 
upon  which  the  evidence  was  received,  the 
affidavits  of  the  Jurors  were  admitted  as  show- 
ing that  they  had  considered  the  evidence  in 
reaching  the  verdict  The  evidence  was  still 
before  the  Jury,  though  Improperly,  and  it 
was  thought  the  case  was  analogous  with  one 
-where  improper  matters  had  been  brought  to 
tbe  attention  of  the  Jurors,  as  in  Douglass  v. 
Agne,  125  Iowa,  67,  99  N.  W.  550.  The  dis- 
tinction between  such  cases  and  those  where- 
in the  affidavit  is  of  a  matter  inhering  in  the 
Terdict  is  pointed  out  In  the  last  case.  Affi- 
davits of  Jurors  that  they  have  been  unduly 
Influenced  by  their  fellows,  or  of  tbe  reasons 
(or  assenting  to  the  verdict,  or  of  improper 
arguments  resorted  to  in  tbe  Jury  room,  or 
that  they  did  not  assent  to  tbe  verdict,  or 
that  it  was  not  tbe  result  of  their  deliberate 
Judgment,  or  they  did  not  understand  tbe  in- 
structions of  the  court  as  these  matters  in- 
here in  tbe  verdict,  are  incompetent,  and  can- 
not be  received  to  impeach  the  Jury's  find- 
ings.   Oowles  T.  Railway,  32  Iowa,  515;  Gar- 


retty  v.  Brazell,  84  Iowa,  100;  Ward  v. 
Thompson,  48  Iowa,  688;  ICox  v.  Wunderllch, 
64  Iowa,  187,  20  N.  W.  7;  Bryson  v.  Railway, 
89  Iowa,  677,  67  N.  W.  430;  State  v.  Steidley, 
135  Iowa,  512,  113  N.  W.  333;  State  v.  Dick- 
son, 6  Kan.  209.  Directly  in  point  are  Daven- 
port V.  Cummings,  15  Iowa,  219,  and  Christ 
V.  Webster  City,  105  Iowa,  119,  74  N.  W.  743. 
And  the  rule  with  reference  to  misunder- 
standing instructions  prevails  elsewhere. 
Smith  V.  Eams,  3  Scam.  (111.)  76,  36  Am.  Dec. 
515 ;  Baker  v.  Sherman,  71  Vt  430,  46  AtL 
57;  Schultz  v.  Catlln,  78  Wis.  611.  47  N.  W. 
946;  Richardson  v.  McLemore,  64  Tenn.  686; 
Inhabitants  of  Bridgewater  v.  Inhabitants  of 
Plymouth,  97  Mass.  382 ;  Handy  v.  Insurance 
Co.,  1  R.  I.  400.  Jurors  after  having  agreed 
to  a  verdict  cannot,  in  order  to  have  it  set 
aside,  explain  by  affidavit  the  ground  or  train 
of  reasoning  by  which  they  arrived  at  tbe 
result  Should  affidavits  of  this  character  be 
entertained,  few  verdicts  would  stand,  as 
some  Jurors  would  bf  found  In  most  cases 
who  would  allege  as  mistakes  of  law  or  fact 
what  were  really  afterthoughts  suggested  by 
the  defeated  party  or  his  counsel. 

9.  One  of  the  Jurors  spoke  to  prosecutrix 
during  the  trial,  but  had  no  conversation 
with  her  further  than  passing  tbe  time  of 
day.  Though  there  was  no  occasion  for 
what  the  Juror  did  as  he  bad  not  known  her 
save  at  the  trial,  the  incident  was  without 
prejudice. 

10.  In  the  course  of  his  closing  argument 
to  the  Jury,  E.  R.  Sayles,  who  was  assisting 
the  county  attorney,  said:  "I  do  not  think 
I  invade  or  overstep  the  bounds  of  propriety 
In  arguing  this  case  in  suggesting  to  you 
this  fact,  that  the  law  gives  the  defendant  In 
a  criminal  case  a  right  to  show  his  good 
character,  especially  with  reference  to  the 
particular  quality  of  character  which  is  in- 
volved in  the  charge  made  against  him.  For 
Instance,  in  this  case  it  would  be  proper  for 
the  defendant  to  show  by  the  testimony  of 
his  friends  and  neigbt>ors  in  the  community 
In  which  be  resides,  prior  to  the  commission 
of  this  offense,  that  be  was  a  man  of  good 
moral  character,  and  particularly  to  his 
treatment  of  women,  especially  with  refer- 
ence to  his  respect  for  the  chastity  and 
rights  of  women.  And  I  ask  you,  gentlemen, 
if  there  is  a  syllable  of  evidence  offered  by 
the  defendant  In  this  case  to  show  to  you 
that  this  man  ought  not  to  be  supposed  to 
have  committed  this  crime,  ought  not  to  be 
found  guilty  of  it  because  he  had  hitherto, 
and  prior  to  the  commission  of  this  offense, 
borne  a  reputation  for  good  moral  character 
In  tbe  community  in  which  he  resided.  I 
say,  gentlemen,  he  having  the  right  and  hav- 
ing learned  counsel  at  his  command  and  em- 
ployed for  his  defense,  if  it  would  have  been 
possible  to  have  shown  it,  we  liave  a  right 
to  infer  that  they  would  have  done  it."  To 
this  statement  of  counsel  defendant  objected, 
as  follows:    "Defendant  objects  to  the  state- 
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ment  of  counsel  for  the  state  that  the  Jury 
-would  have  a  right  to  Infer  that  If  the  de- 
fendant could  bare  produced  evidence  of  his 
good  character  that  he  would  have  done  so 
in  this  case,  as  being  Improper  and  getting 
outside  the  record,  and  not  properly  a  mat- 
ter In  reply  to  argument  made  by  counsel 
for  the  defendant."  The  objection  was  over- 
ruled. The  evident  purport  of  the  argument 
was  that,  because  of  defendant's  omission  to 
prove  his  character  good,  the  jury  might  in- 
fer It  to  have  been  bad.  He  had  the  right 
to  rely  on  the  presumption  of  good  character 
which  always  obtains  in  the  absence  of  evi- 
dence to  the  contrary,  and  remain  silent,  and 
the  jury  had  no  right  to  take  into  considera- 
tion bis  omission  to  call  witnesses  in  support 
of  his  character,  and  weigh  it  against  him 
in  any  manner  to  establish  bis  guilt.  State 
V.  Kabrlch,  39  Iowa,  277;  State  y.  Dock- 
stader,  42  Iowa,  436.  In  these  decisions,  in- 
structions to  the  contrary  were  denounced  as 
erroneous.  The  argument  of  counsel  with 
the  ruling  of  the  court  was  quite  as  effective 
as  an  instruction,  and  the  Jury  might  well 
have  inferred  therefrom  that  such  omission 
was  proper  matter  for  their  consideration. 
Of  what  value  is  the  privilege  of  every  per- 
son accused  of  crime  to  put  his  character  In 
issue  or  not  as  he  shall  choose  if  it  can  thus 
be  frittered  away  by  inference  often  more  ef- 
fectual than  any  adverse  testimony  which 
might  be  adduced?  None,  and  so  the  courts 
with  apparent  unanimity  have  denounced  ar- 
gument of  this  kind  as  constituting  prejudi- 
cial error.  People  v.  Evans.  72  Mich.  367,  40 
N.  W.  473 ;  Fletcher  v.  State,  48  Ind.  124,  19 
Am.  Rep.  678;  State  v.  Hull,  18  R.  I.  207, 
26  Atl.  191,  20  L.  R.  A.  609;  State  v.  Upham, 
38  Me.  261 ;  Stephens  v.  State,  20  Tex.  App. 
2.55;  1  Bish.  Crim.  Proa  g  1119;  Bennett  v. 
State,  86  6a.  401,  12  S.  K.  800,  12  L.  R.  A. 
449,  22  Am.  St  Rep.  465.  The  Attorney  Gen- 
eral suggests  that  the  portion  of  the  address 
quoted  was  In  response  to  such  ^n  argument 
by  counsel  for  the  defendant,  but  it  does  not 
purport  to  be^  and  the  record  which  must  be 
assumed  to  be  complete  does  not  so  Indicate. 
We  are  united  in  the  opinion  that  what  was 
said  was  beyond  the  pale  of  fair  argument, 
and  in  connection  with  the  court's  ruling  put 
that  in  issue  which  under  the  law  could 
only  be  injected  in  the  case  by  defendant's 
election — his  character  frior  to  the  alleged 
offense. 

IL  After  Judgment  had  been  entered  and 
an  appeal  to  this  court  perfected,  an  amend- 
ment to  the  motion  for  new  trial  was  filed, 
and  also  a  petition  for  new  trial.  On  bear- 
ing both  were  overruled  and  rightly  so,  for 
the  trial  court  was  without  authority  to  en- 
tertain either.  State  v.  Bixby,  39  Iowa,  465; 
State  v.  Hayden,  131  Iowa,  1,  107  N.  W.  929. 

Because  of  the  error  pointed  out,  the  Judg- 
ment Is  reversed  and  the  cause  remanded. 


SIMCOKB  T.  SAYRE,  Treasurer  of  Guthrie 

County. 

(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  WoBDs  AND  Phbabes— "Dividends." 

The  word  "dividends"  has  a  peculiar  and 
definite  significance,  and  means  a  distributive 
sum,  share,  or  percentage  arising  from  some 
joint  venture,  as  a  corporation,  or  a  propor- 
tionate amount  arising  from  a  bankrupt  or  oth- 
er estate. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2143-2147.J 

2.  Words  ano  Phbases— "Pbofit." 

The  term  "profit"  has  a  larger  meaning 
than  "dividends,'^  and  covers  benefits  of  any 
kind,  excess  of  value  over  cost,  acquisition  be- 
yond  expenditure,  gain,  or  advance. 

[EJd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  5659-5666;  vol.  8» 
p.  7766.] 

3.  Taxation   (g   246*)— Exeuftions— BtnuAi. 
Gbottnds. 

Code  Supp.  1907,  g  1304.  exempting  from 
taxation  public  grounds,  including  all  places  for 
the  burial  of  the  dead,  crematories,  the  land  on 
which  they  are  built  and  appurtenant  thereto, 
not  exceeding  one  acre,  so  long  as  no  dividends 
or  profits  are  derived  therefrom,  does  not  exempt 
unsold  lots  of  a  burial  ground  held  by  a  private 
individual  for  sale  at  a  great  increase  over  the 
acreage  value  of  the  land,  and  from  which  a 
small  annual  income  is  received  from  the  sale 
of  hay  cat  from  the  lots. 

[Ed.  Note. — ^For  other  cases,  see  Taxadon, 
Cent  Dig.  g  415;  Dec.  Dig.  g  245.*] 

4.  Taxation   (g  245*)— E<xehptions— Bcbiai. 
Gbounds. 

Unsold  lots  of  a  burial  ground  held  b:^  a 
private  individual  are  not  the  subject  of  an  im- 
plied exemption  from  taxation  arising  out  of 
public  policy. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  g  415;  Dec.  Dig.  g  245.*] 

Appeal  from  District  Court,  Guthrie  Coun- 
ty ;  J.  H.  Applegate,  Judge. 

Suit  In  equity  to  enjoin  the  collection  of 
taxes  assessed  and  levied  for  the  year  1907 
against  the  unsold  portions  of  a  cemetery 
near  the  city  of  Stuart  in  Guthrie  county. 
The  trial  court  denied  the  relief  asked,  and 
plaintiff  appeals.    Affirmed. 

D.  H.  Miller  and  R.  S.  Barr,  for  appellant 
C.  B.  Hughes,  Coimty  Atty.,  for  appellee. 

DEEMER,  C.  J.  The  trial  court  filed  a 
written  opinion,  and,  as  both  parties  concede 
that  the  facts  are  correctly  stated  tho'ein, 
we  copy  therefrom  the  following:  "Plaintiff 
owns  the  unsold  portion  of  what  is  called 
'South  Oak  Grove  Cemetery,'  situated  within 
the  Incorporate  limits  of  the  city  of  Stuart, 
Iowa.  This  cemetery  includes  about  &%  acres 
of  land  and  is  divided  into  small  lots  about 
66  of  which  have  been  sold  for  burial  pur- 
poses at  $30  per  lot  and  there  yet  remains 
about  444  lots  which  are  held  for  sale  by 
plaintiff  at  |30  i>er  lot  It  was  platted  as 
such  in  April,  1901,  and  the  land  on  which 
the  same  is  located  is  worth  about  $200  per 
acre,  as  acreage  property.  In  1907  the  city 
council  of  Stuart,  Iowa,  caused  the  unsold 
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lots  In  thlB  cemetery  to  be  added  to  the  a»- 
aessment  roll  at  a  valuation  of  $1,000.  Plain- 
tiff appeared  before  the  council  and  resisted 
the  proposed  assessment,  but  from  the  ad- 
verse action  of  the  city  council  took  no  ap- 
peal, and  the  same  was  duly  returned  to  the 
defendant  as  treasurer  of  Guthrie  county, 
with  other  property  for  the  collection  of  the 
taxes  thereon  from  the  year  1007.  This  tax 
was  sot  paid  by  plaintiff;  but  this  action 
was  brought  to  enjoin  the  defendant  from 
collecting  the  same,  on  the  ground  that  the 
property  Is  not  assessable,  or  liable  for  taxa- 
tion." 

Section  1304  of  the  Code  Supplement  of 
1907,  80  far  as  material,  reads  as  follows: 
"The  following  classes  of  property  are  not 
to  be  taxed,  public  grounds,  Including  all 
places  for  the  burial  of  the  dead,  crematories, 
the  land  on  which  they  are  built  and  hv 
purtenant  thereto,  not  exceeding  one  acre,  so 
long  as  no  dividends  or  proflts  are  derived 
therefrom." 

It  is  claimed  that  the  land  or  lots  in  ques- 
tion are  exempt  from  taxation  under  this 
section.  There  can  be  no  doubt  that  the 
lands  or  lots  are  within  an  inclosure  for  the 
burial  of  the  dead,  but  this  property  is  pri- 
vately owned  and  is  held  for  profit  The 
trial  court  made  the  following  finding  with 
reference  to  this:  "PlaintiS  owned  this  land 
prior  to  and  at- the  time  it  was  platted  and 
dedicated  as  a  cemetery.  It  was  then  worth 
not  to  exceed  $1,160.  She  was  at  some  ex- 
pense in  platting  and  fencing  said  land,  the 
exact  amount  of  which  is  not  shown.  She 
has  since  sold  65  lots  at  $30  each,  for  a  total 
sum  of  $1,950,  and  still  has  lots  which  she 
values  at  $13,320.  The  annual  income  from 
hay  cut  from  the  lots  is  insignificant,  but  the 
prices  at  which  these  lots  have  been  sold 
and  the  valnation  put  upon  those  nnsold  by 
plaintiff  make  an  increase  in  value  over  the 
value  of  the  land  as  acreage  property  l>eyond 
the  expectations  of  the  most  avaricious  spec- 
ulative purchaser." 

By  the  express  terms  of  the  statute,  places 
for  the  burial  of  the  dead  are  not  exempt  If 
dividends  or  proflts  are  derived  therefrom. 
The  word  "dividends"  has  a  peculiar  and 
definite  significance.  It  means  a  distributive 
snm,  share,  or  percentage  arising  from  some 
Joint  venture  as  a  corporation  or  a  propor- 
tionate amount  arising  from  a  bankmpt  or 
other  estate.  The  term  "profit"  has  a  much 
larger  meaning,  however,  and  covers  benefits 
of  any  kind,  excess  of  value  over  cost,  ac- 
quisition beyond  expenditure,  gnln,  or  ad- 
vance. It  is  broad  enough  to  cover  any  sort 
of  advantage,  advance,  or  gain.  The  testi- 
mony shows  not  only  a  large  gain  or  profit 
to  plaintiff  in  the  division  and  sale  of  the 
burial  lots,  but  an  Income,  although  small, 
ttom  the  sale  of  bay  produced  from  the  lots. 
Plaintiff's  dedication  of  the  land  to  cemetery 
usee  was  not  through  philanthropic  motives 


and  lacks  all  elements  of  charity  or  benevo- 
lence. Her  object  seems  to  have  been  to 
profit  from  the  transaction.  The  lots  which 
were  sold  were  not  taxed,  but  those  remain- 
ing in  plaintiff's  name  were  assessed  and 
taxes  levied  thereon.  In  our  opinion  these 
remaining  lots  were  not  exempt  from  taxa- 
tion under  the  statute  quoted.  Some  kind 
of  an  Implied  exemption  arising  out  of  pub- 
lic policy  is  claimed,  but  in  our  opinion 
there  Is  no  such  exemption.  It  may  be  that 
the  lots  so  lold  out  and  on  the  strength  of 
which  other  lots  were  sold  cannot  be  devoted 
to  other  purposes  than  for  the  burial  of  the 
dead ;  but  with  that  question  we  are  not  con- 
cerned. Even  though  the  use  be  limited,  this 
Is  no  reason  why  they  may  not  be  sold  at 
tax  sal&  Authorities  upon  the  question  are 
not  Dumerons;  but  Brown  v.  Pittsburgh  (Pa.) 
16  AtL  43,  tends  to  support  our  conclusions. 

It  is  to  be  noted,  in  this  connection,  that 
originally  and  down  until  the  Twenty-Sixth 
session  of  the  General  Assembly  all  places 
for  the  burial  of  the  dead  were  exempt  from 
taxation.  See  Code  1873,  i  797;  Acts  26th 
Gen.  Assem.  c.  29.  The  Twenty-Sixth  Gen- 
eral Assembly  carried  the  qualifying  clause 
Into  the  law,  and  this  was  amplified  in  the 
Code  of  1897,  and  perhaps  further  extended 
by  section  1301  of  the  Code  Supplement  of 
1907.  There  can  be  no  question  now  that 
the  qualifying  clause  applies  to  places  for 
the  burial  of  the  dead.  Applying  the  prin- 
ciple that  taxation  is  the  rule  and  exemption 
the  exception,  and  that  he  who  claims  that 
property  is  exempt  must  point  out  a  statute 
conferring  the  privilege,  we  have  no  hesita- 
tion In  holding  that  the  unsold  lots  and  land 
were  properly  assessed  for  taxation. 

The  Judgment  must  therefore  be,  and  it  Is, 
affirmed. 


KRAMER  V.  YAUOHAN  LAND  GO.  et  aL 
(Supreme  Conrt  of  Iowa.    June  16,  1910.) 

BaoKEBS   (I   86*)— RiQHT  TO   ComcBsiona— 
AoENT  Making  Sale— B}videitcx. 

ETvidence  In  an  action  for  a  real  estate 
agent's  commission  held  not  to  show  that  the 
making  of  any  sale  or  the  production  of  any 
customer  was  by  plaintiff  or  his  subagent,  so  as 
to  entitle  him  to  recover. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  a  116,  117;  Dec.  Dig.  §  86.*] 

Appeal  from  District  Court,  Story  County; 
C.  G.  Lee,  Judge. 

Suit  to  recover  a  commission  for  the  sale 
of  land.  Trial  to  the  court,  and  Judgment  for 
the  plaintiff.  The  defendants  appeal.  Re- 
versed. 

Mears  &  Lovejoy,  for  appellants.  Roy  F.. 
Hall  and  Bert  B.  Welty,  for  appellee. 

SHERWIN,  J.  A  written  contract  between 
the  plaintiff  and  the  Yaughan  Land  Compa- 
ny made  the  plaintiff  the  agent  of  said  com- 
pany in  Story  county  for  the  sale  of  lands  in 
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Texas.  The  contract  provided  that  the  lands 
were  to  be  sold  upon  the  terms  and  conditions 
fixed  by  the  land  company,  and  that  he  should 
have  commissions  on  all  sales  made  by  him 
to  parties  residing  in  Story  county  which 
were  ultimately  accepted  by  the  company. 
The  contract  was  not  an  exclusive  one  for 
Story  county,  but  it  gave  the  ptelntlff  power 
to  appoint  subagents  in  several  towns  in  the 
county,  among  which  was  Colo.  The  contract 
required  the  plaintiff  to  report  promptly  all 
prospects.  The  land  company  also  undertook 
to  furnish  help,  if  desired. 

Soon  after  the  contract  was  made,  the 
plaintiff  secured  as  an  assistant  one  Atkin- 
son, who  introduced  him  to  James  Byers,  of 
Colo,  as  a  prospective  purchaser  of  some  of 
the  Texas  lands.  Shortly  thereafter  the  plain- 
tiff and  W.  S.  Kimble,  another  agent  of  the 
defendant,  visited  Mr.  Byers  at  hia  home  in 
Colo.  The  plaintiff  and  Kimble  talked  Texas 
land  to  Byers,  and  tried  to  Induce  him  to  go 
there  on  the  next  regular  train  for  the  pur- 
pose of  purchasing  some  of  the  land.  A  few 
days  after  this  meeting  of  the  plaintiff,  Kim- 
ble, and  Byers  at  Colo,  Byers  became  the 
agent  of  another  land  company  that  was  also 
handling  Texas  land.  On  the  1 1th  of  Septem- 
ber, a  few  days  still  later.  Kimble  and  Gray, 
still  another  of  the  defendant's  agents,  went 
to  see  Byers  about  his  going  to  Texas,  and 
found  that  he  had  become  Interested  with 
the  other  land  company,  and  had  promised  to 
see  his  cousin,  Sam  Miller,  about  becoming 
one  of  its  prosi)ectlve  purchasers.  At  this 
time  Byers  refused  to  go  to  Miller's  with 
Kimble  and  Gray,  because  of  his  promise  to 
the  other  land  company.  On  the  14th  day  ot 
September  Kimble  and  Gray  again  called  on 
Byers  at  bis  home  in  Colo,  and  induced  him 
to  go  with  them  to  Miller's  home  at  Maxwell. 
When  they  got  there,  Byers  introduced  them 
to  Miller.  Kimble  and  Gray  presented  their 
land  proposition  to  Miller  without  any  aid 
whatever  from  Byers.  and  Miller  at  once  stat- 
ed that  he  would  go  to  look  at  the  land  only 
on  the  condition  that,  if  be  selected  any,  the 
land  company  would  have  to  take  a  building 
owned  by  him  in  exchange  therefor.  This 
was  agreed  to  by  the  company,  and  on  the 
next  day  Kimble,  Gray,  Byers,  and  Miller 
started  for  Texas.  While  there,  Byers  select- 
ed a  tract  of  land  for  himself,  and  Miller  se- 
lected one.  Later  Byers  concluded  not  to 
liny,  and  Miller  took  the  tract  that  Byers  had 
selected,  paying  therefor  with  the  building 
al.ove  referred  to.  The  plaintiff  never  saw 
.umer,  but  claims  that  he  had  appointed  By- 
ers bis  Bubagent,  and  that  Byers  produced 
.Miller  as  a  purcliaser. 

There  is  but  little  evidence  supporting  the 
claim  that  Byers  was  ever  appointed  a  sub- 
iiKent  of  the  plaintiff;  but,  if  it  be  conceded 
that  he  was.  there  is  no  evidence  that  Byers 
ever  produced  Miller  as  a  prospective  pur- 
chaser even.    He  never  said  a  word  to  Miller 


about  buying  land  of  the  defendant  He  nev- 
er disclosed  his  alleged  agency  to  any  one, 
and  refused  to  visit  Miller  with  Gray  and 
Kimble  on  the  11th  of  September,  becaaee  be 
was  the  agent  of  the  other  company.  He  did 
not  initiate  the  visit  to  Miller  on  the  14th  d-iy 
of  September.  He  went  there  with  Kimble 
and  Gray  on  their  solicitation,  and  while  there 
be  simply  Introduced  them  to  Miller.  Miller 
was  Induced  to  make  the  trip  to  Texas  by 
Kimble  and  Gray,  notwithstanding  the  fact 
that  Byers  cautioned  bim  against  being  too 
easily  influenced  by  them.  Furthermore,  dur- 
ing the  entire  trip,  Byers  never  said  a  word 
to  Miller  in  favor  of  buying  land  of  the  de- 
fendant His  attitude  during  the  entire  time 
was  that  of  an  investigator  for  himself,  with- 
out any  purpose  of  inducing  Miller  to  become 
a  purchaser. 

This  action  is  based  upon  a  specific  written 
contract  ttiat  provides  for  commissions  in  case 
of  sales  only,  and  from  a  legal  standpoint  the 
plaintiff  would  be  entitled  to  nothing,  even  if 
he  had  produced  Miller.  Kurd  v.  Neilson,  x>a) 
Iowa,  555,  69  N.  W.  867;  Jones  v.  Buck.  120 
N.  W.  112.  But  no  legal  distinction  is  involv- 
ed in  this  case,  because  Byers  never  did  any- 
thing that  can  be  distorted  into  a  production 
of  Miller  as  a  customer  of  the  defendant 

The  plaintifTs  contract  did  not  give  bim 
the  exclusive  right  in  Story  county;  hence  he 
can  claim  nothing  because  the  land  was  sold 
to  Miller  by  another. 

The  defendant  was  entitled  to  a  Judgment 
at  the  close  of  the  evidence.  The  Judgment 
must  therefore  be  reversed. 

Reversed. 


STATE  ex  rei.  GEBRINK  et  aL  t.  HOS- 
PERS.   Co.   Atty. 

(Supreme  Court  of  Iowa.    June  15,  1910.) 

1.  District  ano  Pbosecutino  Attobhets  ({ 
2*)— Removal. 

A  certain  degree  of  discretion  is  con- 
fided to  the  prosecuting  attorney  in  instituting 
and  conductmg  criminal  prosecutions,  and  h« 
cannot  be  removed  because  of  his  conduct  there- 
in, in  absence  of  abuse  of  such  discretion,  or  a 
clear  showing  of  corruption  or  incompetence. 

[EA.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  (  6;  Dec 
Dig.  i  2.*] 

2.  DiSTBIOr  AND  Pboseotttino  Attobkbts  ({ 
2»)  —  Removal  —  Pboceedinqs— Sufficie.n- 
CY  or  Evidence. 

A  prosecuting  attorney,  daly  elected,  diould 
only  be  removed  where  his  omdal  misconduct 
is  established  by  clear  and  satisfactory  evidence. 
[E^.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  D^  |  6;  Dec 
Dig.  i  2.»r 

3.  DlBTBICT  AND  PBOSECimRa  Attobnbts  (i 
2*)  —  Removal  —  PBOCBEomas  —  StWFi- 
oienct  of  EJvidence. 

In  proceedings  to  remove  b  prosecnting  at-         i 
tomey  for  willfully  neglecting  to  perform  his 
duty  to  Institute  certain  prosecutions  for  vio- 
lation of  the  law,  evidence  held  to  sustain  a 
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Jndgment  of  dlamiasal    for  want   of  evidence 
■bowing  oflSdal  misconducrt  as  alleged. 

[Bd.  Note.— For  other  casea,  see  District  and 
Prosecuting  Attomers,  Cent.  Dig.  {  6;  Dec. 
Dig.  i  2.*] 

4.   OmCEBS    (8    74*)— REMOVAIr-PBOCEEDINQB 

— Costs. 

So  long  as  they  act  in  good  faith  in  ln> 
■titntlng  proceedings  to  remove  public  officers, 
such  as  the  prosecuting  attorney,  voters  should 
only  l>e  taxed  costs  as  in  ordinary  state  cases, 
Acts  33d  Gen.  Assem.  c.  78,  relating  to  remov- 
al of  officers  for  malfeasance,  etc.,  so  contem- 
plating, so  that  no  costs  should  be  taxed  upon 
dismissing  proceedings  brought  in  good  faith  on 
the  relation  of  voters  to  remove  a  prosecuting 
attorney  for  neglecting  his  official  duties. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  (  74.*] 

Appeal  from  District  Court,  Slonx  Coun- 
ty;   David  Mould,  Judge. 

The  opinion  states  the  case.  Modified  and 
affirmed. 

G.  T.  Hatley,  for  appellants.  Gerrlt  Klay, 
for  appellee. 

WEAVER,  J.  This  proceeding  was  Insti- 
tuted upon  the  relation  of  five  qualified  elect- 
ors of  Slouz  county  for  the  removal  of  the 
defendant  from  the  office  of  county  attorney 
on  the  charge  that  he  had  willfully  neglected 
the  performance  of  certain  official  duties,  in 
that  the  Standard  Oil  Company,  a  dealer  in 
gasoline,  kerosene,  and  other  petroleum  prod- 
ucts in  said  county,  had  sold  said  products 
at  a  higher  rate  or  price  in  certain  localities 
In  said  county  than  in  others,  such  discrimi- 
nation being  made  for  the  unlawful  purpose 
of  suppressing  and  preventing  competition 
In  said  business  by  other  dealers,  aud  that, 
upon  complaint  heing  made  to  defendant,  he 
had  neglected  and  refused  to  prosecute  the 
offenders,  or  to  submit  the  charge  to  the  con- 
sideration of  the  grand  Jury.  The  answer  of 
the  defendant  denies  the  charge,  and  alleges 
that  he  did  act  in  the  premises  with  reasona- 
ble promptness,  and  that  the  grand  Jury  bad 
continued  the  matter  for  further  considera- 
tion. On  hearing  the  testimony,  the  trial 
court  dismissed  the  proceedings,  and  taxed 
the  cost  to  the  plalntlffls,  who  appeal  from 
said  Judgment 

An  examination  of  the  record  convinces  us 
the  trial  court  was  right  in  finding  the  charge 
against  the  defendant  was  not  proven.  It  is 
true  there  is  evidence  tending  to  show  a  vio- 
lation of  the  statute  by  the  Standard  Oil 
Company,  and  that  complaint  thereof  was 
made  to  the  defendant  It  appears,  however, 
that  either  upon  his  Initiative  or  that  of  some 
other  person  the  matter  was  laid  before  the 
grand  Jury,  which  declined  to  return  an  In- 
dictment at  that  time,  but  continued  the  sub- 
ject for  further  Inquiry.  This  action  was 
probably  prompted  by  the  fact  that  a  similar 
prosecution  bad  been  begun  In  a  neighboring 


county  In  which  proceeding  the  constitution- 
ality of  the  statute  had  been  put  In  issue,  and 
It  was  thought  advisable  to  await  the  out- 
come of  that  case  before  further  action  upon 
the  complaint  made  by  the  relators.  Wheth- 
er that  conclusion  was  wise  we  need  not  con- 
sider, but  there  is  nothing  to  Indicate  that  It 
was  not  made  In  good  faith,  or  that  the  re- 
sult was  in  any  manner  subversive  of  public 
Interests.  Just  what  part  deffendant  had  in 
this  i>ostponement  is  not  made  clear.  He  has 
no  control  over  the  grand  Jury.  He  cannot 
command  the  indictment  of  any  person.  It 
not  infrequently  happens  that  circumstances 
attending  an  alleged  offense  render  it  expedi- 
ent that  time  be  taken  to  mature  a  plan  of 
action  and  to  secure  and  marshal  the  testi- 
mony which  will  render  the  prosecution  cer- 
tain and  effective.  A  certain  degree  of  dis- 
cretion in  these  respects  is  confided  to  the 
prosecutor,  and  unless  he  abuses  it  or  there 
is  a  clear  showing  of  corruption,  or  negli- 
gence, or  Incompetence  in  the  administration 
of  his  office,  he  is  not  amenable  to  proceedings 
for  his  removal.  That  remedy  is  a  very  dras- 
tic one,  the  effect  of  which  is  not  only  to  de- 
prive an  individual  of  an  office  to  which  be 
has  heen  regularly  chosen,  but  also  to  de- 
prive the  people  of  th«  services  of  the  man 
whom  they  have  selected  for  the  position, 
and  it  should  be  exercised  only  in  cases  of 
official  wrongdoing  established  by  clear  and 
satisfactory  evidence.  No  such  showing  has 
been  made  in  the  case  at  bar,  and  the  Judg- 
ment dismlsstng  the  i>etltion  cannot  be  dis- 
turbed. 

But,  after  some  reflection,  we  are  not  fully 
satisfied  that  plaintiffs  should  be  taxed  with 
the  costs.  The  proceeding,  though  prosecut- 
ed upon  the  relation  of  private  citizens,  Is 
essentially  one  in  which  the  relators  stand 
in  a  representative  capacity.  They  speak  for 
the  public  and  the  law,  and  the  courts  take 
cognizance  of  their  complaints  not  to  remedy 
their  private  wrongs,  but  to  conserve  public 
interests.  It  is  a  matter  of  good  public  poli- 
cy that  citizens  instituting  such  proceedings 
in  good  faith,  though  upon  mistaken  prem- 
ises, should  not  he  deterred  by  personal  risks 
from  performing  a  disagreeable  duty,  and, 
so  long  as  they  act  In  good  faith,  we  are  of 
the  opinion  that  the  costs  should  be  assessed 
as  is  done  in  ordinary  state  cases.  Such  ap- 
pears to  have  been  the  legislative  purpose  as 
expressed  in  the  statute.  See  chapter  78, 
Laws  33d  Gen.  Assem.  The  showing  of  want 
of  good  faith  or  want  of  probable  cause  does 
not  appear  so-  patent  as  to  call  for  penalizing 
the  relators  with  the  costs,  and  the  judgment 
i)elow  is  modified  by  setting  aside  the  taxa- 
tion thereof  against  them  in  the  court  below. 

Costs  of  this  court  will  be  taxed  to  the  ap- 
pellants.   Modified  and  affirmed. 
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STATE  ▼.  (yaouRK. 

(Supreme  Court  of  Iowa.    June  15,  1910.) 

Appeal  tram  District  Court,  Hanco<^  Coun- 
ty;   J.  F.  Clyde,  Judge. 
"Not  to  be  officially  reported." 

D.  W.  Telford,  for  appellant  H.  W.  Byen, 
Atty.  Qen.,  for  tiie  State. 

PEXt  CURIAM.  The  defendant  waa  convict- 
ed of  keeping  a  liquor  nuisance.  The  case 
was  submitted  to  us  on  a  short  transcript  and 
without  argument  We  have  examined  the  rec- 
ord before  us,  finding  no  error  therein,  and  judg- 
ment is  affirmed. 


COMBB  T.  CORROUaH. 
(Supreme  Court  of  Iowa.    June  16,  1010.) 

Appeal  from  District  Court,  Poweshiek  Coun- 
ty;   B.  W.  Preston,  Judge. 

One  Weston  was  driving  plaintiff's  standard- 
bred  mare,  hitched  to  a  high-wheeled  cart  along 
the  highway  toward  the  east  when  he  observed 
defendant  in  that  direction  coming  over  a  hill 
in  an  automobile.  According  to  his  stoiy  they 
were  then  about  320  feet  apart  and  when  al>out 
1<X)  feet  nearer  the  mare  became  frightened, 
reared  on  her  hind  feet,  turned  around,  and  ran 
west,  and  after  runaing  to  the  west  about  100 
feet  fell,  so  as  to  fracture  the  temporal  bone  of 
her  skull,  and  died  immediately.  He  testified 
that  as  ue  mare  turned  the  cart  was  thrown 
over  on  the  right  wheel,  and  he  in  the  basket, 
and  that  notwithstanding  the  mare's  fright, 
the  speed  of  the  automobile  was  not  reduced, 
and  when  she  fell  was  but  57  feet  behind.  On 
the  other  hand,  defendant  and  the  person  riding 
with  him  testified  that  they  were  about  75  feet 
east  of  the  top  of  the  hill,  when  they  saw  the 
mare  coming  600  or  700  feet  away;  that  the 
automobile  was  run  on  the  north  side,  and 
Weston  came  on  the  south  side,  of  the  l>eaten 
part  of  the  road,  until  about  75  feet  apart,  when 
the  animal  suddenly  veered  to  the  south  as 
though  to  pass,  but  instead  whirled  around, 
throwing  the  cart  on  the  right  wheel  and  Weston 
into  the  basket  and,  after  going  10  or  12  feet, 
fell,  with  the  result  previously  stated.  The 
negligence  charged  was  that  defendant  operated 
the  automobile  at  a  dangerous  rate  of  speed, 
and  thereby  frightened  the  mare,  and  increased 
her  fright  by  negligently  following  her  after 
she  had  turned,  instead  of  stopping  the  ma- 
chine. Trial  resulted  in  a  verdict  and  judgment 
for  defendant    Plaintiff  appeals.     Affirmed. 

Boyd  &  Bray,  for  appellant  John  T.  Scott, 
Will  C.  Raybum,  and  H.  Q.  Lymitn,  for  ap- 
pellee. 

PER  CURIAM.  Appellant  has  assigned  66 
errors,  and  has  argued  all  of  them.  Forty-four 
of  these  related  to  rulings  on  the  admissibility 
of  evidence,  and  the  remaining  22  to  the  giving 
and  refusing  of  instructions,  the  rendition  of 
judgment  end  overruling  the  motion  for  new 
trial.  We  have  examined  each  assignment  with 
care,  and  have  discovered  no  prejudicial  error 
in  toe  record. 

Affirmed. 

EVANS,  J.,  took  no  part 


STATE  T.  CASPER. 

(Supreme  Court  of  Iowa.    June  15,  1910.) 

Appeal  from  District  Court,  Harrison  Coun- 
ty. 
"Not  to  be  officially  reported." 

H.  W.  Byers,  Atty.  Gen.,  for  the  State.     S. 
H.  Cochran  and  Ambrose  Burke,  for  appellee. 


PER  CURIAM.  This  is  an  appeal  from  an 
order  remanding  a  charge  made  against  the  de- 
fendant to  a  second  grand  Jai7.  The  app«U 
is  submitted  on  a  siiort  transcript  and  without 
argument 

We  find  no  error  in  the  record  i>efore  as,  and 
the  order  ia  affirmed. 


rOSS  T.  DULLAM  et  *L 
(Supreme  Court  of  Minnesota.    June  10,  1010.) 

(Bynabui  hy  th«  Cowrt.) 
1.  MonaAOES  (g  244*)— Bona  Fide  PimcHAS- 

■B— "CONVETANCK."^ 

An  assignment  of  a  real  estate  mortgage  is 
a  "conveyance,"  within  the  recording  acts,  and, 
if  not  recorded,  ia  void  aa  to  a  purchaser  of 
the  property,  who,  relying  upon  the  record,  in 
good  faith  secures  a  satisfaction  of  the  mort- 
gage  from   the   mortgagee. 

[EA.  Note. — ^For  other  cases,  see  Mortgages, 
(Dent  Dig.  f  637;   Dec.  Dig.  |244.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1576-1584 ;   vol.  8,  p.  7619.] 

2w  MoBTOAOES  ({  270*)— Bora  Fide  Pubchas- 

£B— Evidence. 

Letters  from  the  owner  of  tiie  land  to  the 
prospective  purchaser  with  reference  to  the 
amount  of  the  incumbrance  on  the  land  were 
competent  evidence  upon  the  question  of  good 
faith  of  the  purchaser  in  securing  a  satiiiac- 
tion  of  a  recorded  mortgage,  which  had  been 
assigned,  but  not  recorded. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S§  608,  000;  Dec.  Dig.  f  270.*] 

Appeal  from  District  Court,  Steams  Cionn- 
ty;  iM.  D.  Taylor,  Judge. 

Action  by  I.  E.  Foss  against  6.  F.  DuUam 
and  others.  Finding  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  Dullam 
appeals.    Affirmed. 

F.  N.  Hendrix,  for  appellant  Stewart  & 
Brower,  for  respondent 


LEWIS,  J.  In  1904  William  H.  Dallam, 
father  of  appellant,  was  the  owner  of  775 
acres  of  land  in  Stearns  county,  and  a  mort- 
gage of  $2,500  upon  160  acres  Involved  In  this 
action  had  been  ezecnted  by  him  and  his 
wife  to  Mrs.  Sovereign,  l>earing  date  Febru- 
ary 25,  1904.  During  the  same  year  they 
also  executed  a  mortgage  of  $3,500  to  Frank 
R.  Brown  upon  320  acres  of  the  land.  In  190G 
Mr.  Dullam  sold  the  entire  775  acres  to  Katli- 
leen  A.  Lloyd,  and  conveyed  the  same  free  from 
all  incumbrances  by  a  warranty  deed  In  which 
was  the  following  clause:  "Subject  to  mort- 
gages of  $7,000,  which  mortgages  second  {wr- 
ty  assumes  and  agrees  to  pay  as  a  part  of  the 
purchase  price,  and  subject  to  existing  lease 
of  above-described  real  estate  to  Adam  Elef- 
er."  As  a  part  of  tbe  transaction  which  re- 
sulted in  the  sale  of  the  farm  to  Mrs.  Lloyd, 
and  as  a  part  of  the  consideration,  she  ex- 
ecuted to  Mr.  Dullam  mortgages  aggregating 
$7,000— one  mortgage  on  230  acres  for  $4, 
000,  running  to  Frank  R.  Brown,  and  three 
$1,000  mortgages,  each  upon  160    acres   of 
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land,  running  to  Mr.  Dallam.  He  assigned 
these  three  mortgages  to  the  mother  of  his 
son's  ^ife,  Mrs.  Sarah  L.  Dennis.  One  of 
these  $1,000  mortgages  was  upon  the  180 
acres  covered  by  the  $2,600  mortgage  given 
to  Mrs.  Sovereign  in  1904.  William  H.  Dul- 
lam  died  Jime  10,  1906,  soon  after  the  trans- 
fer of  the  laud  to  Mrs.  Lloyd.  Appellant, 
who  was  then  engaged  In  closing  up  his  fa- 
ther's estate  at  Rockford,  111.,  paid  the 
amount  due  on  the  mortgage  to  Mrs.  Sover- 
eign, and  took  an  assignment  of  the  same 
running  to  himself,  of  date  June  16,  1906, 
but  it  was  not  pat  upon  record  until  Septem- 
ber 26,  1907.  During  the.  summer  of  1907 
Mr.  Foss,  the  respondent,  entered  into  n^o- 
tlntlons  with  Mrs.  Lloyd  for  the  purchase 
of  the  farm,  and  finally  bought  It  for  $14,00a 
It  was  arranged  between  them  that  $7,000 
was  to  be  retained  by  Mr.  Foss  to  cover  the 
then  existing  mortgage  indebtedness.  Be- 
fore the  deal  was  closed  Foss  discovered  that 
the  $2,500  mortgage  to  Mrs.  Sovereign  was 
not  satisfied  of  record,  and,  claiming  to  have 
understood  that  It  had  been  paid,  he  wrote  a 
letter  to  Mrs.  Sovereign,  Inclosing  a  satisfac- 
tion of  mortgage,  and  requested  her  to  execute 
it,  which  she  did,  and  the  satisfaction  was  put 
on  record,  and  the  deal  closed;  he  retaining 
the  $7,000  out  of  the  purchase  price  to  meet 
the  mortgagee  which  had  been  executed  by 
Mrs.  Uoyd.  Foss  then  paid  oft  the  mortgages 
to  Brown  and  Mrs.  Dennis,  and  the  title  was 
clear  so  far  as  the  record  showed.  Appellant 
then  placed  his  assignment  of  the  Sovereign 
mortgage  on  record,  and  Foss  brought  this  ac- 
tion to  determine  adverse  claims. 

In  addition  to  the  facts  above  set  out,  the 
court  found  that  previous  to  the  purchase  of 
the  premises,  and  without  notice  or  knowl- 
edge of  the  assignment  of  the  mortgage  held 
by  appellant,  or  of  any  of  appellant's  rights 
or  equities  thereunder,  and  believing  that 
the  mortgage  had  been  released  by  a  written 
Instrument,  and  acting  In  good  faith,  Mr. 
Fobs  applied  to  Mrs.  Sovereign  for  a  release 
of  the  same ;  that  be  had  no  notice  or  knowl- 
edge whatever,  previous  to  the  recording  of 
the  assignment  of  the  mortgage,  of  any  of 
the  rights,  claims,  or  equities  of  appellant; 
and  that  he  acted  In  good  faith  and  in  re- 
liance upon  the  record  and  satisfaction  of 
the  mortgage  as  executed  and  delivered  to 
Mr.  Sovereign. 

1.  During  the  trial  respondent  introduced 
in  evidence  several  letters  written  by  Mrs. 
Lloyd's  husband  to  Mr.  Foss,  running  from 
September  17,  1906,  to  May  28,  1907,  in 
which  Mr.  Lloyd  stated  that  the  farm  was 
subject  to  a  mortgage  of  $7,000.  These  let- 
ters were  introduced  for  the  purpose  of 
showing  good  faith  on  the  part  of  Mr.  Foss 
in  assuming  that  the  prior  Sovereign  mort- 
gage of  $2,500  had  been  paid  when  the  land 
was  sold  to  Mrs.  Lloyd.    Appellant  objected 


to  the  introduction  of  the  first  one  of  these 
letters,  Exhibit  K,  on  the  ground  that  it  was 
not  competent  to  prove  that  the  mortgage 
had  been  paid.  The  other  letters  contained 
statements  to  the  same  effect,  but  were  re- 
ceived without  objection,  and  for  this  reason 
it  does  not  appear  that  appellant  was  preju- 
diced by  receiving  in  evidence  the  particular 
letter  objected  to.  However  that  may  be, 
we  are  of  opinion  that  the  entire  correspond- 
ence was  competent  for  the  purpose  of  show- 
ing what  Information  Mr.  Foss  had  with  re- 
spect to  the  mortgages  upon  the  land,  as 
bearing  upon  his  good  faith  in  requesting 
Mrs.  Sovereign  to  execute  the  satisfaction  of 
her  mortgage. 

2.  It  appears  from  the  evidence  that  Mrs. 
Sovereign  had  assigned  the  mortgage  to  appel- 
lant on  June  16,  1006,  and  at  the  same  time 
had  indorsed  and  delivered  the  note  to  him, 
and  that  at  the  time  she  executed  the  satis- 
faction of  the  mortgage  in  August,  1907,  she 
had  forgotten  about  the  assignment,  and  did 
not  know  the  difference  between  an  assign- 
ment and  a  release.  Appellant  claims  that 
the  evidence  shows  conclusively  that  Mr. 
Foss  was  guilty  of  negligence  in  stating  to 
Mrs.  Sovereign  that  the  mortgage  had  been 
paid,  when  in  fact  it  had  not,  and  that  he 
should  be  held  accountable  for  having  in- 
duced her  to  execute  the  satisfaction.  If 
Mr.  Foss  proceeded  in  good  faith,  with  the 
understanding  that  the  Sovereign  mortgage 
bad  been  taken  care  of  at  the  time  the  prem- 
ises were  sold  to  iMrs.  Lloyd,  then  appellant 
can  secure  no  advantage  from  the  fact  tba| 
Mrs.  Lloyd  was  Induced  to  execute  the  sat- 
isfaction by  the  representation  of  Foss  that 
the  mortgage  had  been  paid.  It  is  the  rule 
In  this  state  that  an  assignment  of  a  real 
estate  mortgage  is  a  conveyance,  within  the 
meaning  of  the  recording  acts,  and,  if  not 
recorded,  Is  void,  if  without  notice  to  third 
persons,  who  deal  with  the  mortgagee.  Hul-, 
tlnk  V.  Thompson,  95  Minn.  392,  104  N.  W. 
237,  111  Am.  St.  Rep.  476;  Olson  v.  North- 
western Guaranty  Loan  Cd.,  65  Minn.  475. 
08  N.  W.  100. 

The  evidence  is  abundant  ito  sustain  the 
finding  of  the  court  that  Foss  dealt  with  the 
property  in  the  honest  belief  that  the  Sover- 
eign mortgage  had  been  paid.  He  applied 
directly  to  the  person  most  likely  to  know 
about  It  There  is  no  evidence  that  he  ever 
beard  of  the  assignment  to  appellant  Hav- 
ing reason  to  assume  that  the  mortgage  was 
paid,  he  cannot  be  held  accountable  because 
the  mortgagee  herself  acquiesced  In  his  sup- 
position and  executed  the  satisfaction  at  his 
request  It  Is  quite  apparent  that  whatever 
rights  appellant  may  have  acquired  by  tak- 
ing an  assignment  of  the  mortgage,  they 
were  lost  by  reason  of  his  own  negligence 
in  falling  to  put  the  same  on  record. 

Affirmed. 
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SNYDER  T.  CRESCENT  MIU^INO  00. 
(Supreme  Oonrt  of  Mlnneaota.    Jane  10,  1910.) 

(SyUaiut  hy  the  Court.) 

1.  COWTRACTB   (I   322*)  —  SUBSTAHTIAI.   PZB- 

FORMANcs;— Evidence. 

In  an  action  to  recover  the  amonnt  claim- 
ed to  be  doe  for  putting  dovrn  a  6-inch  tubu- 
lar weli  nnder  a  written  contract  providing  that 
the  contractor  should  receive  $2.75  per  foot 
for  each  foot  necessary  to  produce  a  flow  of 
water  amoanting  to  40  gallons  a  minute  under 
a  continuona  test  of  48  hours.  Held,  the  court 
was  jnstified  in  charging  the  jury  that,  if  they 
should  find  the  well  produced  the  required  flow 
of  water,  there  had  been  a  substantial  com- 
pliance with  the  contract,  and  the  evidence  jus- 
tified  the  jury  in  so   finding. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  i  322.*] 

2.  CoNTBAcTs  (I  340*)— Bbeaoh— Action— Is- 
sues, Pboof,  and    vabiance. 

The  action  was  to  recover  the  contract 
price  of  $2.75  per  foot,  but  the  complaint  con- 
tained an  unnecessary  allegation  that  the  serv- 
ices were  reasonably  worth  that  amount.  Held, 
it  was  immaterial  that  respondent  teRtified, 
over  objection,  that  his  services  were  reason- 
ably worth  $2.75  per  foot 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  346.*] 

8.  Appeal  ahd  Ebbob  (J  lOM ♦)— Review— 
Habmless  Ebbob— iNSTBtrcnoNS. 

Conceding    that    respondent    was    not    re- 

?nired  to  make  a  proper  test  of  the  well  upon 
ts  completion,  he  volunteered  to  do  so.  appel- 
lant acQuiesced,  and  the  evidence  was  sufficient 
to  justify  the  jury  in  finding  that  the  test  was 
adequate,  and  appellant  was  not  prejudiced  by 
the  court's  charge  that  the  terms  of  the  con- 
tract did  not  require  a  test  by  either  party. 
A  [Ed.  Note.— For  other  cases,  see  Appeal  and 
TJrror,  Dec.  Dig.  i  1064.*] 
4.  New  Tbial  (S  102*)— Newlt  Discovebed 
Evidence. 

The  trial  court  did  not  abuse  its  discre- 
tion in  refusing  a  new  trial  upon  the  ground 
of  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  210-214;    Dec.  Dig.  i  102.*] 

Jaggard,  J.,  dissenting. 

Appeal  from  District  Court,  Renville  Coun- 
ty; Gorham  Powers,  Judge. 

Action  by  J.  A.'  Snyder  against  the  Crescent 
Milling  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

A.  V.  Rieke,  A.  U.  Hamrum,  and  Daly  & 
Barnard,  for  appellant  Geo.  F.  Oage,  for  re- 
spondent 

LEWIS,  J.  Respondent  entered  Into  a  writ- 
ten contract  by  which  he  agreed  to  furnish 
material  and  lal)or  In  putting  down  a  6-inch 
tubular  well,  and  guaranteed  it  to  produce  a 
flow  of  40  gallons  of  water  per  minute,  sub- 
ject to  a  continual  test  of  48  hours.  Appel- 
lant agreed  to  furnish  the  necessary  coal  and 
water  to  operate  the  engine,  and  when  the 
well  was  completed  In  accordance  with  the 
contract  he  was  to  pay  $2.76  per  every  foot 
necessary  to  obtain  the  flow  of  water  speci- 
fied. Respondent  claiming  to  have  complet- 
ed the  well  according  to  contract,  brought 


this  action  to  recover  the  amoimt  due:  Tbe 
complaint  did  not  set  out  the  written  con- 
tract but  alleged  that  a  contract  was  entered 
Into  as  abore  specified,  that  respondent  was 
to  receive  $2.75  per  foot,  and  stated  that  bis 
services  were  reasonably  worth  that  amount 
The  answer  was  a  general  denial,  but  admit- 
ted the  execution  of  the  contract  and  a  copy 
was  attached.  The  trial  court  instructed  tbe 
Jury  that  respondent  was  not  reqolred  to 
make  a  test  of  the  well,  and  that  the  only 
question  to  determine  was 'whether  respond- 
ent had  fulfilled  his  part  of  the  contract,  and, 
if  they  should  find  that  he  had,  then  he  was 
entitled  to  receive  $2.75  per  foot  for  the 
number  of  feet  necessary  to  give  the  requisite 
flow  of  water.  The  Jury  returned  a  verdict 
for  the  contractor. 

Respondent  admitted  at  the  trial  that  In 
his  attempt  to  perforate  the  6-lnch  steel 
pipe  to  let  the  water  In,  after  striking  ttie 
vein  of  sand  and  gravel  at  the  150-foot  level, 
he  made  a  mistake  in  measuring  the  distance, 
and  perforated  the  pipe  at  a  point  3  or  4  feet 
too  high,  and  in  order  to  rectify  this  mistakie, 
and  keep  the  sand  from  coming  in,  he  insert- 
ed Inside  the  6-lnch  pipe  a  piece  of  pipe  2 
feet  long  and  5%  Inches  in  diameter,  and, 
having  riveted  iron  crossbars  1  inch  wide 
and  half  an  Inch  thick,  to  the  top  of  this  pipe, 
drove  it  into  position  by  dropping  a  heavy 
weight  attached  to  the  engine.  Appellant 
assumed  the  position  at  the  trial,  and  renews 
It  here,  that  the  fact  that  the  diameter  of  the 
well  was  reduced  by  the  insertion  of  the  plfie 
and  crossbars  conclusively  shows  that  the 
well  was  not  of  the  diameter  contracted  for, 
and  hence  not  a  compliance  with  the  contract 
The  trial  court  Instructed  the  Jury  to  de- 
termine whether  or  not  the  insertion  of  the 
pipe,  with  the  crossbars,  constituted  a  ma- 
terial interference;  that  If  they  should  find 
that  the  well,  as  completed,  would  produce 
40  gallons  per  minute,  it  was  a  substantial 
compliance  with  the  contract  notwithstand- 
ing the  insertion  of  the  pipe  and  crossbars. 
Apparently  creditable  witnesses  testified  that 
If  the  head  and  flow  of  water  in  the  vein  of 
gravel  was  sufficient  to  cause  the  bead  of 
water  to  stand  In  the  pipe  during  the  test 
made  by  respondent,  then  tha  presence  of 
the  inside  pipe  and  crossbars  would  not  in- 
terfere with  the  efficiency  of  the  welL  It  is 
true  that  appellant  contracted  for  a  6-lncfa 
well,  and  unless  the  well,  as  completed,  sub- 
stantially complied  with  the  contract  It  can- 
not be  required  to  accept  It;  but  respondent 
should  not  be  required  to  lose  his  labor  and 
material  simply  l>ecause  of  the  mistake  in 
perforating  the  pipe  In  the  proper  place, 
provided  the  well  was  not  injured  in  attempt- 
ing to  close  the  openings.  We  consider  the 
evidence  sufficient  to  sustain  respondent's 
claim  that  he  substantially  complied  with  the 
contract 

It  is  further  submitted  that  respondent 
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tendered  an  lasne  in  the  complaint  as  to  tbe 
reasonable  value  of  his  Bervlcea,  and  that  be 
did  not  bring  this  action  to  recover  the  con- 
tract price.  Respondent  was  permitted  to 
testify,  over  the  objection  of  appellant,  that 
the  reasonable  value  of  tbe  services  was  $2.75 
per  foot;  but  tlUs  question  did  not  amount 
to  a  shifting  of  positions.  The  action  was 
evidently  based  upon  the  contract,  and  the 
case  tried  and  Anally  submitted  to  the  Jury 
upon  that  theory.  No  requests  were  made  to 
charge  the  Jury  otherwise.  We  cannot  dis- 
cover that  appellant  was  misled  in  any  re- 
spect, and  under  the  circumstances  the  court 
was  correct  in  confining  the  issue  to  the 
question  whether  the  contract  had  been  com- 
plied with.  The  court  instructed  the  Jury 
that  under  the  contract  respondent  was  not 
required  to  make  the  test,  but  that  he  must 
furnish  a  well  that  would  come  up  to  the  flow 
speclfled.  It  is  not  material  here  whether 
respondent  was  required  to  prove  the  capaci- 
ty of  the  well  before  turning  it  over  as  com- 
plete, for  the  reason  that  both  parties  con- 
strued the  contract  by  their  conduct  Re- 
spondent did  make*  the  test  for  at  least  45 
hours,  according  to  his  testimony,  and  the 
pump  would  have  been  kept  going  the  other 
3  hours,  had  appellant  furnished  the  coal 
for  the  engine.  Oranting,  then,  that  the 
court  may  have  been  In  error  in  Instructing 
the  Jury  that  respondent  was  not  obliged  to 
make  the  test,  yet  it  was  error  without  prej- 
udice. 

The  affidavits  read  In  support  of  the  mo- 
tion for  a  new  trial  upon  tbe  ground  of 
newly  discovered  evidence  set  out  that  after 
the  trial  certain  of  appellant's  witnesses  re- 
«xamlned  the  well,  claiming  they  made  some 
Impressions  of  the  bottom,  that  they  found  no 
cross-bars  In  the  way,  and  bad  no  difficulty 
in  probing  to  the  bottom.  They  claimed  that 
the  pipe  had  been  broken  at  a  point  about  147 
feet  7  inches  down ;  that  the  lower  part  had 
been  driven  Into  the  earth  so  that  the  up- 
;per  and  lower  sections  of  the  casing  were 
separated  a  distance  of  from  li/^  to  2^ 
Inches.  Two  of  the  same  witnesses  testi- 
fied at  the  trial  that  they  examined  the  well 
and  were  nnable  to  get  the  sounding  rod,  or 
lead,  any  deeper  than  147  feet,  and  were 
positive  that,  if  the  well  was  any  deeper, 
it  was  full  of  sand  up  to  that  point  They 
took  some  impressions  of  the  bottom  of  the 
well  at  that  time,  but  the  result  does  not  ap- 
pear In  tbe  record.  These  statements  are 
conflicting ;  but,  even  if  the  last  examination 
showed  the  state  of  facts  claimed,  no  suffi- 
cient explanation  was  given  why  they  had 
not  been  ascertained  before  the  trial.  We 
discover  no  abuse  of  discretion  in  denying  a 
jiew  trial  on  this  ground. 

Affirmed. 

JAGGARD,  jr.,  dissents. 


RHEA  V.  MINNEAPOLIS  ST.  RY.  CO. 
(Supreme  Court  of  Minnesota.    June  17,  1910.) 

fSyllalnu  hv  the  Court.) 
Cabriers   (SJ  820,   816*)— iNJUBtls   to  Pas- 

SENOEBS— EviDBirOD— DiBKCTINO       VERDICT— 
PBESUUFTIOir  OP  Nkguoencb. 

PlaintifiTs  intestate,  while  a  passenger  upon 
one  of  defendant's  street  cars,  for  some  causes 
not  clearly  shown  by  tbe  evidence,  fell  upon 
tbe  floor  of  tbe  car  and  was  injured.  It  is 
held  (1)  that  the  trial  court  properly  directed 
8  verdict  for  defendant  on  the  ground  that 
there  was  no  evidence  of  negligence  on  tbe  part 
of  defendant  in  the  operation  of  its  car  or  other- 
wise; and  (2)  that  no  presumption  of  negli- 
gence arose  from  the  fact  that  decedent  fell 
upon  the  floor  of  the  car  and  was  injured,  there 
being  no  evidence  tending  to  show  that  defend- 
ant was  in  any  way  resi)onsible  for  the  fall. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  1315-1325,  1283;  Dec.  Dig.  {{ 
320,  81ft*] 

Appeal  from  District  Court  Hennepin 
Coiinty;  Andrew  Holt,  Judge. 

Action  by  Mary  Belle  Rhea,  as  administra- 
trix, against  the  Minneapolis  Street  Railway 
Company.  Verdict  for  defendant  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Wilson  &  Mercer,  for  appellant  John  F. 
Dabl,  W.  O.  Stont,  and  D.  R.  Frost  for  re- 
spondent 

BROWN,  J.  Action  for  the  alleged  wrong- 
ful death  of  plaintlflTs  intestate,  In  which  a 
verdict  was  directed  for  defendant,  and  plain- 
tiff appealed  from  an  order  denying  a  new 
trial. 

Decedent  was  a  passenger  upon  one  of  de- 
fendant's street  cars  in  the  city  of  Minneap- 
olis, and,  plaintiff  claims,  received  sn  Injury, 
caused  by  the  negligence  of  defendant  which 
subsequently  resulted  in  his  death.  The  com- 
plaint alleges  as  grounds  of  negligence  that 
the  car  upon  which  decedent  was  a  passenger 
was  overloaded  and  crowded;  that  he  was 
unable,  when  first  going  upon  the  same,  to 
obtain  a  seat  and  was  compelled  to  remain 
standing ;  that  when  the  car  came  to  a  stop, 
soon  after  he  took  passage,  to  permit  a  pas- 
senger to  alight  decedent  started  from  the 
rear  platform  to  the  seat  vacated,  and,  as  he 
did  so,  defendant's  servants  negligently  and 
carelessly  so  operated  the  car  that  it  was  sud- 
denly brought  to  an  unreasonably  and  danger- 
ously quick  stop,  thereby  causing  decedent 
to  catch  his  foot  on  the  step  leading  into  the 
car,  throwing  him  violently  to  the  floor,  and 
severely  injuring  his  person.  Defendant  de- 
nied generally  its  negligence,  admitted  that 
while  a  passenger  as  alleged  in  the  complaint 
decedent  "fell  down  in  the  car,"  but  denied 
that  the- fall  was  caused  by  any  act  of  negli- 
gence on  its  part  At  the  conclusion  of  the 
trial  the  court  directed  a  verdict  for  defend- 
ant, on  the  ground  that  the  evidence  failed 
to  make  out  a  case  of  negligence. 
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Plaintiff  contends  (1)  that  tbe  afflrmatlTe 
eTidence  of  negligence  offered  on  tbe  trial  waa 
Buflaclent  to  take  the  case  to  the  Jury;  and 
(2)  that  there  la  a  presumption  of  negllgnice 
In  cases  of  this  kind,  arising  from  the  bai%)en- 
Ing  of  an  accident,  which  Jnatlfied  a  buIhdIs- 
slon  of  the  case  to  the  Jury,  even  though  the 
affirmative  evidence  on  the  subject  be  held  In- 
sufficient We  are  unable  to  concur  In  either 
of  these  contentions. 

1.  The  only  evidence  offered  by  plaintiff  for 
the  purpose  of  showing  negligence  was  that 
of  the  witness  Williams,  a  passenger  on  the 
car,  who  was  In  plain  view  of  decedent  at  the 
time  he  fell  and  was  Injured.  He  testified 
that  decedent  was  upon  the  rear  platform 
of  tbe  car,  and  that,  as  the  conductor  rang 
tbe  bell  as  a  signal  to  the  motorman  to  pro- 
ceed after  tbe  car  had  stopped  to  permit  the 
passenger  to  alight,  he  started  into  the  car, 
and  tripped  his  foot,  and  fell  down.  In  ref- 
erence to  tbe  alleged  sudden  starting  or  Jerk- 
ing of  the  car,  the  witness  testlfled:  "A.  As 
the  conductor  rang  the  bell,  Mr.  Rhea  start- 
ed to  come  In;  that  Is,  he  stepped  from  the 
platform  when  the  car  started.  Q.  Then 
what  happened?  A.  He  fell.  Q.  Did  the  car 
start  suddenly?  A.  well,  tbe  way  cars  ordi- 
narily start;  It  started  quickly.  Q.  It  start- 
ed quickly?  A.  Well,  that  Is  the  ordinary 
way  the  car  starts.  •  •  •  A.  He  started 
to  come  in  as  tbe  signal  was  given  by  the 
conductor  to  start  tbe  car.  Q.  Did  he  have 
either  foot  on  the  Inside  of  the  car,  so  far  as 
you  know?  A.  As  I  remember,  he  Just  start- 
ed to  raise  one  foot  in ;  he  tripped  on  his  foot 
Q.  Caught  his  right  foot    A.  Yes." 

On  cross-examination  be  testlfled  as  fol- 
lows: "A.  He  was  standing,  as  far  as  I  can 
remember,  on  the  left-hand  side  of  the  car 
going  into  the  door.  The  car  stopped,  and  I 
think  they  let  off  a  lady  passenger,  and  the 
conductor  had  bis  bands  upon  the  bell  cord 
ready  to  give  the  signal  to  go  ahead,  and  Just 
the  moment  that  the  conductor  gave  the  sig- 
nal to  go  ahead  Mr.  Rhea  started  to  cross 
diagonally  to  that  seat  Tbe  same  time  be 
started,  the  same  time  the  bell  rang,  and  that 
caused  him  to  fall  forward.  Q.  How  long 
bad  you  ridden  on  the  street  cars  here  in  the 
city?  A.  I  had  been  riding  on  the  cars  about 
that  same  time  each  morning  for  tbe  last 
three  years.  Q.  Yon  say  yon  noticed  no  dif- 
ference in  the  starting  of  tbe  car  on  this 
occasion  than  you  had  previously?  A.  No, 
sir;  I  know  tbe  car  started  with  a  kind  of 
a  momentum  Jerk.  Q.  Did  be  fall  Just  as 
be  was  crossing  up  tbe  little  step — going  up 
from  the  little  step?  A.  I  was  looking  right 
at  him  when  he  fell.  He  had  one  foot  clear 
into  tbe  car  before  the  car  started. .  The  bell 
rang,  and  be  started  with  the  other  foot  and 
down  be  went" 

On  redirect  examination  he  testified:  "Q. 
Would  you  say  this  momentum  Jerk  was  o 
usual  thing  on  that  line?  A.  Well,  this  was 
a  regular  ordinary  Jerk  of  tbe  car  that  starts 
out     Q.  That  they  have  on  this  line?    A. 


Yes.  Q.  And  hare  had  during  three  years? 
A.  Yes."  On  recross-examination  be  testified: 
"Q.  Did  this  car  start  any  different  than 
cars  ordinarily  do?  A.  Unless  they  have  a 
new  motorman  on.  I  can  always  tell  when 
they  have  one  on.  Q.  Did  you  have  any  such 
idea  that  a  new  motorman  was  on?  A.  No, 
sir." 

There  was  no  other  evidence  upon  this 
branch  of  tbe  case,  and  we  are  clear  that  It 
wholly  failed  to  make  out  a  case  of  negli- 
gence against  defendant  The  only  Jerk  or 
sudden  movement  was  that  ordinarily  In- 
cident to  starting  a  car,  and,  whether  the  car 
was  crowded,  and  some  of  the  passengers 
remained  standing,  or  not  defendant  cannot 
be  held  liable  on  this  showing.  It  was  not 
negligence  within  tbe  meaning  of  the  law,  be- 
cause the  usual  and  ordinary  movonent  of 
the  car. 

2.  It  is  also  claimed  that  there  is  a  pre- 
sumption of  negligence  in  cases  of  this  kind 
arising  from  tbe  happening  of  the  accident 
We  are  cited  to  no  authority  sustaining  this 
position  on  facts  like  tbose  here  presented. 
The  only  f^ct  shown  by  tbe  evidence  from 
which  the  presumption  Is  claimed  to  arise  Is 
that  decedoit  while  a  passenger,  fell  upon 
tbe  floor  of  the  car  and  was  injured.  There 
Is  no  claim  that  the  car  was  In  any  way  de- 
fective or  out  of  repair,  no  evidence  that  It 
was  Improperly  operated,  no  collision  or  de- 
railment or  other  attending  circumstance, 
tending  to  locate  responsibility  for  decedent's 
fall.  Clearly,  without  some  such  showing,  no 
presumption  of  defendant's  negligence  can 
foe  Indulged.  Breen  v.  Railway  Co.,  109  N. 
Y.  297,  16  N.  E.  60,  4  Am.  St  Rep.  450; 
Wadsworth  v.  Railway  Co.,  1S2  Mass.  572,  60 
N.  SI  421 ;  Mitchell  v.  Railway  Co.,  61  Mich. 
236,  16  N.  W.  388,  47  Am.  Rep.  666;  Spencer 
V.  Railway  Co.,  105  Wis.  311,  81  N.  W.  407. 
In  other  words,  decedent's  fall  upon  tbe  floor 
of  the  car  was  not  shown  to  have  been  occa- 
sioned by  any  act  or  omission  on  defendant's 
part,  and  the  rule  Invoked  does  not  apply. 
Note  to  Cincinnati  Traction  Co.  v.  Holzen- 
kemp,  113  Am.  St  Rep.  1000;  Fewlngs  ▼. 
Mendenhall,  88  Minn.  336.  03  N.  W.  127, 
CO  L.  R.  A.  001,  07  Am.  St  Rep.  519. 

3.  Tbe  further  contention  that  the  trial 
court  erred  in  excluding  certain  evidence 
tending  to  show  that  the  car  on  this  occa- 
sion was  overcrowded  requires  no  extended 
mention.  The  only  effect  of  that  situation 
was  that  he  was  required  to  remain  stand- 
ing ;  but  whether  crowded  or  not,  no  recov- 
ery can  be  had  for  an  injury  not  resulting 
from  that  condition,  except  by  bringing  the 
case  by  sufficient  evidence  within  the  rules 
and  principles  of  the  law  of  negligence. 
And,  had  the  evidence  upon  this  subject  been 
admitted,  a  verdict  for  defendant  would  have 
followed,  precisely  as  it  did  without  evi- 
dence, for  the  crowded  condition  of  the  car 
was  not  the  cause  of  the  accident 

Order  affirmed. 
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CARLSON  T.  DULUTH  ST.  RT.  GO. 
(8upi«me  Court  of  Minnesota.    June  IT,  1910.) 

(SvllaUu  ty  <fc«  Coitrt.) 

BtBIET    RAII.BOA0B    (§    98*)— COIXISION    WITH 
SlBBET  Cab— CONTBIBUTOBT  NEGLIQEHOK. 

Plaintiff's  intestate  was  driving  liis  wagon 
npon  defendant's  street  car  track  kt  the  night- 
time at  a  point  midway  between  th«  intersection 
of  cro88-«treet8,  and  where  for  a  considerable 
distance  cars  could  be  seen  without  difficulty, 
and  was  struck  by  a  car  coming  from  the  direc- 
tion he  was  so  dnVing  his  team  and  killed.    The 


street  car  was  equipped  with  an  electric  head- 
light, and  was  ligoted  inside  with  electric  lights. 
The  motorman  did  not  see  decedent  upon  the 


track  until  the  moment  of  collision,  when  it  was 
too  late  to  prevent  the  accident.  Held,  that  de- 
cedent was  guilty  of  contributory  negligence  as 
a  matter  of  law. 

[EA.  Note.— For  other  cases,  see  Street  Rail- 
(oada,  Cent.  Dig.  fi  204-208 ;   Dec.  Dig.  {  96.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty ;  J.  D.  Ensign,  Judge. 

Action  by  Freda  Carlson,  administratrix, 
against  the  Duluth  Street  Railway  Company. 
Verdict  for  plaintiff.  From  an  order  denying 
motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  defendant  appeals. 
Reversed,  and  Judgment  ordered  for  defend- 
ant 

Thomas  8.  Wood,  for  appellant  John 
Jenswold,  Jr.,  for  respondent 

BROWN,  J.  Action  to  recover  for  the 
death  of  plaintiff's  Intestate,  caused,  as  she 
alleges,  by  the  negligence  of  defendant.  Plain- 
tiff had  a  verdict,  and  defendant  appealed 
from  an  order  denying  its  alternative  motion 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial. 

The  accident  complained  of  happened  on  de- 
fendant's car  line  on  Third  street,  near  Forty- 
Fifth  Avenue  West,  in  the  city  of  Duluth,  at 
a  point  midway  between  intersecting  cross- 
streets,  on  November  27,  1907,  at  6  o'clock  in 
the  evening.  A  head-on  collision  between  de- 
fendant's car  and  the  vehicle  driven  by  de- 
cedent resulted  In  the  latter's  death.  The 
car  in  question  was  operated  by  electric 
power,  and  was  proceeding  from  West  Duluth 
to  the  city  of  Duluth.  It  was  equipped  with 
electric  lights  Inside,  and  with  a  headlight  on 
the  front  end  of  the  car,  lighted  from  the 
same  power  which  propelled  the  car.  The 
street  is  a  broad  thoroughfare,  and  In  good 
condition  for  travel  on  both  sides  of  the 
single  car  track  at  this  point  The  evidence 
tends  to  show  that  the  car  was  being  run  at 
the  rate  of  between  16  and  20  miles  an  hour, 
not  prohibited  by  the  dty  ordinances;  that 
Its  lights  were  all  burning,  and  could  be  seen 
a  considerable  distance  by  a  person  looking 
In  the  direction  from  which  the  car  was  ap- 
proaching. Decedent,  89  years  of  age,  was 
in  the  employ  of  the  Crescent  Bakery  Oom- 
'pany  as  driver  of  one  of  its  delivery  wagons. 
At  the  time  of  the  accident  he  was  proceed- 


ing with  his  wagon  to  West  Duluth  along  the 
street  ui>on  wlilch  defendant's  street  cars  are 
operated  between  those  two  cities.  It  was  a 
dark  night,  and  the  evidence  shows  that  he 
was  driving  his  team  rapidly  to  reach  his 
destination  in  time  for  an  engagement  after 
his  services  for  the  company  were  completed 
for  the  day.  His  direction  was  directly  to* 
ward  the  approaching  car,  his  view  was  In 
no  way  obstructed,  and,  had  he  been  mind- 
ful of  his  surroundings,  he  would  have  seen 
the  car  In  ample  time  to  have  avoided  the 
collision.  Other  persons  In  the  vicinity  saw 
the  car,  and  also  noticed  decedent  driving 
toward  It  at  a  rapid  pace.  Instead  of  driv- 
ing npon  the  side  of  the  street  away  from  the 
car  track,  he  proceeded  with  the  two  side 
wheels  of  his  vehicle  in  the  center  of  the 
car  track.  His  presence  upon  the  car  track 
was  not  noticed  by  the  motorman  In  time 
to  avoid  the  collision.  There  is  some  evi- 
dence tending  to  show  that  decedent  was  to 
some  extent  under  the  influence  of  intoH> 
cants ;  but  whether  he  was  or  not  is  not  the 
controlling  factor  In  the  case.  In  the  situa- 
tion stated,  the  coUision  came,  and  the  driv- 
er was  killed. 

Aside  from  the  question  of  defendant's  neg- 
ligence, which  we  pass  with  the  remark  that 
It  is  exceedingly  doubtful  whether  a  case  of 
actionable  negligence  was  made  oat,  we  are 
clear  that  decedent  was  chargeable  with  con- 
tributory negligence,  bordering  on  reckless- 
ness, and  plaintiff  cannot  recover.  Woslka  v. 
Railway  Co.,  80  Minn.  S64,  88  N.  W.  886; 
Russell  V.  Railway  Co.,  83  Minn.  304,  80  N. 
W.  346 ;  Baly  v.  Railway  Co.,  90  Minn.  39,  95 
N.  W.  757.  He  was  familiar  with  his  sur- 
roundings, well  knew  that  street  cars  passed 
frequently  along  the  street,  and  in  this  sparse- 
ly settled  section  of  the  city  more  rapidly 
than  elsewhere.  Had  he  looked  forward  In 
the  direction  from  which  the  car  was  ap- 
proaching him,  be  could  easily  have  seen  It 
yet  he  deliberately  drove  his  team  partly  up- 
on the  car  track,  when  there  was  ample  room 
on  either  side  thereof.  The  night  was  dark, 
and  he  must  have  been  aware  of  the  fact  that 
the  motorman  could  not  see  in  advance  of 
his  car  any  considerable  distance.  If  under 
such  circumstances,  and  the  evidence  Is  un- 
disputed, contributory  negligence  does  not 
follow  as  a  matter  of  law,  there  is  not  much 
of  the  doctrine  left 

Counsel  insist  that  the  rule  that  deceased 
persons  will  be  presumed  to  have  exercised 
reasonable  care  for  their  protection  ^hould 
be  applied  to  the  case  at  bar,  and  Justified 
the  court  In  submitting  the  question  of  de- 
cedent's contributory  negligence  to  the  Jury. 
We  do  not  question  the  rule;  but  it  has  no 
application,  or  is  overcome,  rather,  In  a  case 
where  the  facts  and  circumstances  surround- 
ing the  particular  case  clearly  show  that  due 
care  was  not  exercised.  Such  is  this  case. 
The  conclusion  Is  unavoidable  that  deced«it 
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was  not  exercising  dne  care  In  driving  npon 
the  car  track  under  the  circumstances  stated. 
Nor  is  his  conduct  explained  by  the  possible 
(act  that  be  may  have  been  driving  a  frac- 
tious team,  which  momentarily  got  upon  the 
car  tracl^  at  the  time  of  the  accident.  If  It 
can  be  said  that  defendant  Is  responsible  for 
the  sudden  Impulses  and  capers  of  fractious 
hors^es,  not  caused  or  brought  about  by  any 
negligent  act  or  omission  on  its  part,  there 
is  no  ground  for  so  holding  In  this  case;  for 
the  evidence  shows  that  decedent  had  driven 
his  vehicle  upon  the  track  for  at  least  half  a 
block  t>efore  the  collision  occurred,  thus  ex- 
cluding the  theory  that  the  horses  suddenly 
got  upon  the  track  in  the  Immediate  presence 
of  the  car. 

Discovering,  therefore,  no  excnse  for  the 
conduct  of  decedent,  it  Is  held  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  and  plaintllf  cannot  recover. 

Order  reversed,  and  Judgment  ordered  for 
defendant 


KDBJTHB  V.  BUCK. 
<Snpreme  Gonrt  of  Minnesota.    June  17,  1910.) 

(8vUabu»  hy  tK»  Court.} 

Mecbartcs'  LttHs  (I  281*)— Btidbwcb— Stw- 

^ICIE^fCT. 

The  evidence'  presented  In  the  record  ex- 
amined, and  held  sufficient  to  sustain  the  find- 
in)^  of  the  trial  court 

[Eid.  Note.— For  ■  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  {  670;    Dec.  Dig.  S  281.*] 

Appeal  from  District  Ckrart,  Wright  Coun- 
ty;   Arthur  B.  Giddlngs,  Judge. 

Action  by  B.  E.  Kuethe  against  C  M.  Buck. 
Verdict  for  plaintiff.  From  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Wooliey  &  Johnson,  for  appellant  P.  B. 
Latham  and  Henry  Splndler,  for  respondent 

BROWN,  J.  Action  to  foreclose  a  mechan- 
ics lieu,  in  which  Judgment  was  ordered  for 
plaintiff,  and  defendant  appealed  from  an  or- 
der denying  a  new  trial.  The  only  question 
presented  is  whether  the  findings  of  the  court 
to  the  effect  that  plaintiff  furnished  material 
and  labor  In  and  about  the  reconstruction 
and  repair  of  a  building  owned  by  defendant, 
at  the  instance  and  request  of  an  agent  of  de- 
fendant to  the  value  of  $50.60,  are  sustained 
by  the  evidence. 

We  have  examined  the  record  fully,  and 
discover  therein  evidence  reasonably  tending 
to  sufJport  the  findings  of  the  trial  court 
While  neither  defendant  nor  his  superintend- 
ent in  charge  of  the  work  ordered  the  partic- 
ular material,  iron  grating  for  basement  win- 
dows, the  evidence  tends  to  show  it  was  or- 
dered placed  in  the  building  under  directions 
of  a  foreman  left  In  charge  of  the  work  dur- 
ing the  superintendent's  absence,  and  pur- 
suant to  the  express  authority  of  the  latter 


delivered  over  the  lotag-distance  telephone. 
This  authority,  if  given,  was  sufficient;  for 
no  question  is  raised  as  to  the  authority  of 
the  superintendent  In  the  premises.  He  had 
full  power  in  the  matter  of  buying  materials 
and  the  employment  of  workmen,  and  his  act 
in  directing  the  foreman  to  buy  and  place  in 
the  building  the  material  in  question  was 
binding  upon  the  defendant  Therfe  is  a  dis- 
pute in  the  evidence  on  this  feature  of  the 
case,  but  It  was  for  the  trial  court  to  accept 
or  reject  the  testimony  of  the  foreman.  He 
testified  that  the  snperlntendent  directed  him 
to  purchase  the  material  and  employ  a 
blacksmith  to  place  it  In  the  building. 

The  evidence,  therefore,  tends  to  support 
the  findings  of  the  trial  court  and  the  order 
denying  a  new  trial  must  be  affirmed.  It  Is 
so  ordered. 


SBNBGAL  ▼.  CITY  OP  WEST  ST.  PAUL. 
(Supreme  Court  of  Minnesota.    June  17,  1910.) 

(Syllahui  hy  th«  Court.) 
Death  ({$  19,  37*)  —  LncirATiows  —  Actiorb 

Against  Citt. 

Following  Maylone  ▼.  City  of  St  Fliul,  40 
Minn.  406,  42  N.  W.  88,  it  is  held  neither  the 
defendant's  charter  nor  section  768,  Rev.  Laws 
1906,  limiting  the  time  within  which  certain  ac- 
lions  may  be  commenced  against  municipalities, 
refer  to  or  include  actions  for  death  by  wrongs 
ful  act 

[Ed.  Note.— Por  other  cases,  see  Death.  Cent. 
Dig.  {{  18,  14^  52;   Dec  Dig.  iS  19,  37.*] 

Appeal  from  District  Court  Dakota  Coun- 
ty; F.  M.  Crosby,  Judge. 

Action  by  Remi  Senecal  against  the  City 
of  West  St  Paul.  From  an  order  overrubns 
a  demurrer  to  the  answer,  plaintiff  appeals. 
Beveraed. 

Converse  &  Qrannis,  for  appellant  Emll 
W.  Helmes  (Albert  Schaller,  of  counsel),  for 
respondent 

O'BRIEN,  J.  The  complaint  aU^^ed  that 
George  W.  Senecal  died  as  the  result  of  in- 
juries received  by  reason  of  a  defective  side- 
"walk  in  the  city  of  West  St.  Paul.  The  acci- 
dent occurred  June  6,  190a  Plaintiff  was 
appointed  administrator  on  September  2^ 
1909,  and  brought  this  action  September  25, 
1909,  to  recover  damages  because  of  dece* 
dent's  death.  The  defendant  city  answered, 
denying  negligence  on  its  part  and  as  a  fur- 
ther defense  alleged  that  no  notice  of  the  acci- 
dent or  claim  had  been  given,  and  that  the 
suit  was  commenced  more  than  one  year  aft- 
er the  cause  of  action  had  accrued.  A  de- 
murrer to  this  second  defense  was  overruled, 
and  plaintiff  appeals  from  the  order  so  madew 

The  city  of  West  St  Paul  Is  under  a  so- 
called  "home  rule  charter,"  which  contains 
the  following  provision:  "•  •  •  No  action 
shall  be  had  or  maintained  against  the  city 
of  West  St  Paul  for  any  damages  claimed 
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for  alleged  injuries  to  persona  or  property, 
unless  on  action  be  commenced  within  one 
(1)  year  after  a  cause  of  action  has  accrued, 
and  unless  the  person  so  alleged  to  be  Injur- 
ed or  some  one  In  his  behalf  shall  give  to 
the  common  council  of  said  city,  within  thir- 
ty days  after  the  alleged  Injury,  notice 
thereof." 

In  Maylone  t.  City  of  St.  Paul,  40  M^. 
406,  42  N.  W.  88,  this  court  construed  a  char- 
ter provision  which  read  as  follows:  "No 
action  shall  be  maintained  against  the  city 
of  St  Paul  on  account  of  any  injuries  re- 
celved  by  means  of  any  defect  in  the  condi- 
tion of  any  bridge,  street,  sidewalk,  or  thor- 
oughfarci  unless  such  action  sliali  be  com- 
menced within  one  year  from  the  happening 
of  the  Injury,  or  unless  notice  shall  have 
first  been  given  in  writing  to  the  mayor  of 
said  city,  or  the  city  clerk  thereof,  within 
thirty  days  of  the  occurrence  of  such  Injury 
or  damage,  stating  the  place  where  and  the 
time  when  such  Injury  was  received,  and 
that  the  person  Injured  will  claim  damages 
of  the  city  for  such  injury;  but  the  notice 
shall  not  be  required  when  the  person  injur- 
ed shall  in  consequence  thereof  be  bereft  of 
reason."  It  was  there  held  the  provision 
quoted  did  not  apply  to  an  action  brought  un- 
der the  statnte  of  this  state  giving  the  next 
of  kin  of  a  deceased  person  an  action  if  his 
death  was  caused  by  the  wrongful  act  of 
another.  The  charter  provision  so  construed 
was  embodied  In  a  special  law.  Later  the  Leg- 
islature enacted  chapter  248,  Laws  1897, 
which  has  been  carried  forward,  without  ma- 
terial alteration,  into  the  Revised  Laws  as 
flection  768,  Rev.  Laws  1005.  This  refers  to 
all  cities  and  villages,  and  does  not  differ  ma- 
terially in  its  language  from  the  provision  of 
the  charter  of  the  city  of  St.  Paul  previously 
before  this  court  Chapter  248,  Laws  1897, 
was  considered  In  Orth  t.  Village  of  Bel- 
grade, 87  Minn.  237,  91  N.  W.  843,  the  May- 
lone  Case  was  followed,  and' a  similar  con- 
struction given  the  language  of  the  general 
law. 

Counsel  for  defendant  Insists  that  the 
phraseology  of  the  present  charter  of  defend- 
ant dty,  as  well  as  that  of  section  768,  Rev. 
Laws  1905,  differs  so  materially  from  the 
language  construed  In  the  Maylone  Case  that 
It  should  be  held  to  include  this  action.  The 
Maylone  Case  was  decided  several  years  pri- 
or to  the  enactment  of  the  general  law  now 
embodied  In  the  Revised  Code,  and  many 
years  prior  to  the  adoption  of  defendant's 
charter.  The  legislation  must  l>e  presumed 
to  have  been  framed  with  knowledge  of  that 
decision.  If  it  was  intended,  therefore,  by 
either  enactment  to  limit  the  period  In  which 
the  personal  representative  of  a  deceased 
person  might  bring  an  action  against  a  mu- 
nicipality for  causing  death  by  its  negligence 
or  wrongful  act  actions  of  that  character 
would  have  been  specIQcally  mentioned  In 


the  law.  We  fall  to  see  any  material  differ- 
ence In  this  respect  in  the  language  found  In 
each  of  these  enactments,  and  in  view  of  the 
prior  decisions  of  this  court  It  most  be  held 
that  neither  the  limitations  contained  in  de- 
fendant's charto-  nor  those  in  section  768, 
Rev.  Laws  1906,  were  Intended  to  Include 
an  action  like  the  present 

The  demurrer  should  have  been  sustained, 
and  the  order  overruling  it  la  reversed. 


STATE  v,  FLEETWOOD, 
(Supreme  Court  of  Minnesota.    June  24,  1910.) 

On  application  for  reargument    Denied. 
For  former  opinion,  see  126  N.  W.  485. 

PER  CURIAM.  On  application  for  reargu- 
ment appellant  calls  attention  to  the  state- 
ment in  the  opinion  that  he  admitted  at  the 
trial  that  he  had  used  the  name  of  Hanson 
for  the  purpose  of  securing  the  shipment 
This  statement  is  not  quite  correct.  He  did 
admit  that  he  had  ordered  the  goods  through 
an  agent  of  the  Chicago  bouse,  but  denied 
that  he  had  signed  the  name  of  Hanson  In 
the  order.  However,  the  evidence  in  connec- 
tion with  appellant's  admissions  made  It  clear 
that  he  was  in  possession  of  most  of  the 
goods  described  in  that  order. 

Application  denied. 


MINNEAPOLIS  BREWING  00.  v.  GRATH- 

EN  et  al. 
(Supreme  Court  of  Minnesota.    June  17,  1910.) 

(SyUabiu  by  the  Court.) 
Bnxs  AND  Notes  (S{  108,  494,  620*)— Acnoir 

ON     Bond  —  Instbuctions  —  Ebtoppm.  — 

False  Repbesentations. 

Action  on  a  promissory  note.  Defense,  that 
the  respondent  signed  It  without  negligence  on 
bis  part,  relying  npon  the  false  representatloD 
that  it  was  a  liquor  dealer's  bond.  Held,  that 
the  trial  court  did  not  err  in  its  charge  to  the 
jury,  and  that  the  evidence  sustains  the  verdict. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  232-210,  1813,  1832,  1836, 
1837 ;   Dec.  Dig.  H  103.  494,  020.*] 

Appeal  from  District  Court,  Winona  Coun- 
ty;   Arthur  H.  Snow,  Judge. 

Action  by  the  Minneapolis  Brewing  Com- 
pany against  Nlc  Grathen  and  others.  Ver- 
dict for  defendant  Charles  Riechmann,  and 
plaintiff,  from  an  order  denying  a  new  trial, 
appeals.    Affirmed. 

Brown,  Abbott  &  Somsen,  for  appellant 
Webber  &  Lees,  for  respondent 

START,  C.  J.  This  action  was  brought  In 
the  district  court  of  the  county  of  Winona 
upon  a  promissory  note,  dated  September  14, 
1905,  for  $1,000.  There  was  a  verdict  ttv  the 
defendant  Riechmann,  and  the  plaintiff  ap- 
pealed from  an  order  denying  its  motion  for 
a  new  trial. 
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It  is  first  necessary  to  construe  the  answer 
of  Rieclimann  before  considering  the  assign- 
ments of  error.  The  allegations  of  his  an- 
swer, so  far  as  here  material,  are  to  the 
effect  following:  He  alleged  that  on  Septem- 
ber IS,  1005,  at  the  request  of  the  defendant 
NIc  Grathen,  he  signed  an  instrument  pur- 
porting to  be  a  liquor  dealer's  bond,  which 
bad  been  prepared  by  the  plalntUT  and  de- 
livered to  Grathen,  with  the  statement  that 
it  was  a  liquor  dealer's  bond,  which  he  must 
execute  with  two  sureties,  and  that  It  was 
the  same  as  a  liquor  dealw's  bond  executed 
by  him  the  previous  year ;  that  Grathen  was 
then  and  for  a  year  prior  thereto  had  been 
conducting  a  saloon  in  the  city  of  Winona 
as  agent  for  plaintiff,  and  was  engaged  In 
selling  beers  for  plaintUf  at  such  saloon, 
though  the  license  for  carrying  on  the  saloon 
had  been  Issued  in  the  name  of  Grathen; 
that  the  plaintltr  had  attended  to  and  super- 
vised the  business  of  securing  such  license  in 
September,  1904,  and  had  employed  Grathen 
to  sell  its  beers  during  the  whole  of  the  year 
then  next  following;  that,  because  of  the 
confidential  relations  which  then  existed  be- 
tween plaintiff  and  Grathen.  the  .latter  be- 
lieved the  statements  so  made  to  him,  and, 
80  believing,  he  requested  this  defendant  to 
sign  his  liquor  dealer's  bond,  and  stated 
that  the  Instrument  which  he  then  had  had 
been  prepared  by  the  plaintiff,  and  that  it 
was  the  same  as  a  liquor  dealer's  bond  which 
this  defendant  had  signed  for  him  the  pre- 
vious year,  and  that  he  had  been  directed  by 
plaintiff  to  procure  the  signature  of  two  sur- 
eties upon  the  bond;  that  he  was  going  to 
carry  on  a  saloon  for  plaintiff  during  the 
following  year,  as  be  bad  done  before,  and 
that  he  must  get  a  liquor  dealer's  bond  in 
order  to  do  so,  and,  further  that  the  defend- 
ant did  not  read  the  instrument,  but  relied 
wholly  upon  the  aforesaid  statements  of 
Grathen  as  to  its  nature  and  contents,  and, 
so  relying,  be  signed  the  same  in  the  belief 
that  he  was  executing  only  a  liquor  dealer's 
bond  as  surety  for  Grathen ;  that  the  defend- 
ant signed  no  other  instrument  of  any  sort 
for  or  with  the  defendant  Grathen  during 
the  month  of  September,  1905,  and  if  the 
Instrument  which  he  so  signed  is  In  form  a 
promissory  note,  as  alleged  in  the  complaint, 
then  his  signature  thereto  was  obtained  by 
the  aforesaid  fraudulent  representations, 
trick,  and  artifice  of  the  plaintiff  as  to  the 
nature  and  terms  of  the  Instrument  so  sign- 
ed; that  at  the  time  of  signing  the  instru- 
ment he  did  not  know  or  believe  it  to  be  a 
promissory  note,  and  that  he  was  not  guilty 
of  negligence  in  relying  upon  the  statements 
of  Grathen  as  to  the  nature  of  the  instru- 
ment, or  in  signing  the  same  without  knowl- 
edge of  its  terms. 

The  allegations  of  the  answer  are  some- 
what involved;  but,  liberally  construing 
them,  as  we  must.  It  is  reasonably  clear  that 
the  answer  alleges  two  defenses.  It  alleges 
facta  whicb  show  that  tbere  was  no  consid- 


eration for  the  instrument,  or  note,  signed 
by  Riechmann,  for  the  reason  that.  If  Grath- 
en was,  as  alleged,  the  agent  of  the  plaintiff, 
and  operating  the  saloon  for  it,  and  the  in- 
strument was  to  be  executed  for  the  benefit 
of  the  plaintiff,  and  not  for  Grathen,  then 
there  was  no  consideration  for  the  instru- 
ment moving  from  the  plaintiff  to  Grathen, 
Its  agent ;  hence  there  was  no  consideration 
for  Rlechmann's  execution  of  the  instrument, 
for  he  was  surety  only  for  Grathen  in  a  mat- 
ter in  which  be  was  acting  as  agent  for  the 
plaintiff.  If  there  was  no  consideration  for 
the  instrmnent  or  note  signed  by  Riechmann, 
It  was  a  complete  defense,  even  if  he  was  neg- 
ligent in  executing  it.  The  answer  also  al- 
leges the  manner  in  which  his  signature  was 
obtained  to  the  instrument  which  he  believed 
to  be  a  bond,  and  not  a  note,  by  reason  ot 
false  representations,  as  to  Its  nature,  orig- 
inated and  made  by  the  plaintiff  to  Grathen, 
who,  believing,  them  to  be  true,  repeated 
them  to  Riechmann,  who,  believing  the  state- 
ments so  made  to  him  by  Grathen,  and  re- 
lying thereon,  without  negligence,  signed  the 
note,  believing  It  to  be  a  bond.  These  facta, 
if  provoi,  also  constitute  a  defens&  It  Is 
true,  as  claimed  by  the  plaintiff,  there  waa 
no  allegation  that  plaintiff  told  Grathen  to 
get  Riechmann  to  sign  the  instrument,  or 
that  It  directed  him  to  repeat  to  Riechmann 
its  statemraits  as  to  the  character  of  the  in- 
strument, nevertheless  the  answer  states  a  de- 
fense; for  it  alleges  that  the  representation 
as  to  the  character  of  the  instrument  was 
false,  and  it  is  immaterial  whether  Grathen, 
In  making  them,  was  the  agent  of  the  plain- 
tiff or  its  confiding  dupe  as  to  the  characto' 
of  the  instrument 

The  trial  court  instructed  the  Jury  to  the 
effect  following:  First.  If  the  plaintiff  ei- 
ther directed  or  expected  and  Intended  that 
Its  representations  to  Grathen  as  to  the  na- 
ture and  purpose  of  the  Instrument  to  be 
executed  should  be  passed  on  to  Riechmann, 
then  it  would  not  lie  In  the  mouth  of  the 
plaintiff  to  claim  that  he  had  no  right  to  be- 
lieve the  representation,  or  that  he  was  neg- 
ligent in  acting  upon  it.  Second.  On  the 
other  hand,  if  the  representation  was  made 
by  Grathen  alone,  without  the  direction  of 
expectation  by  the  plaintiff  that  it  should 
be  made  to  Riechmann,  then  the  plaintiff 
wbuld  not  be  at  fault  for  the  making  of  the 
representation  by  Grathen.  It  would  be  nec- 
essary, if  such  be  the  case,  for  Riechmann  to 
show  by  a  fair  preponderance  of  the  evi- 
dence that  he  was  not  negligent  in  signing  the 
note  In  alleged  reliance  upon  the  representa- 
tion of  Grathen.  The  giving  of  these  instruc- 
tions is  assigned  by  the  plaintiff  as  error, 
for  the  reason  that  they  were  not  Justified 
either  by  the  answer  or  the  evidence.  It  is 
true,  as  claimed  by  plaintiff,  that  the  answer 
does  not  directly  allege  that  the  plaintiff  ei- 
ther directed  or  expected  and  Intended  that 
Grathen  should  go  to  Riechmann  and  repeat 
the  alleged  representation  made  bf  plain- 


Digitized  by 


Google 


Mlcb.) 


PEOPLE  ▼.  JEFFERSON. 


829 


tiff  to  blm;  but  the  answer  does  allege  that 
plaintiff  prepared  the  Instrument,  wblch 
turned  out  to  be  a  promlssoiy  note,  delivered 
it  to  Grathen,  and  tben  represented  to  him 
tbat  It  was  a  liquor  dealer's  bond,  which  he 
must  execute  with  two  sureties,  and,  fur- 
ther, that  because  of  the  confidential  rela- 
tions between  tbe  plaintiff  and  Gratben  he 
believed  the  representations  and  repeated 
them  to  Biechmann,  coupled  with  the  re- 
quest tbat  he  should  sign  his  liquor  dealer's 
bond.  It  may  be  fairly  Implied  from  these 
direct  allegations  tbat  the  plaintiff  expected 
and  intended  that  his  alleged  false  represen- 
tations as  to  the  character  of  the  instru- 
ment would  be  repeated  to  the  parties  Gratb- 
en might  request  to  sign  the  Instrument  as 
his  sureties.  It  may  be  conceded  tbat  a 
pleading  In  which  an  essential  part  is  only 
alleged  argumentatlvely  Is  demurrable;  but 
the  objection  may  be  disregarded,  unless  so 
raised.  In  this  case  the  objection  to  tbe 
answer  here  urged  was  not  made  until  tbe 
close  of  the  trial  We  are  of  the  opinion 
that  the  allegations  of  the  answer  Justified 
tbe  giving  of  the  instructions.  An  examina- 
tion of  tbe  evidence  leads  us  to  the  conclu- 
sion that  tbe  giving  of  tbe  instructions  was 
also  Justified  by  the  evidence.  In  reaching 
this  conclusion  we  have  not  overlooked  tbe 
fact  tbat  the  evidence  is  reasonably  conclu- 
sive that  Grathen  was  not  the  agent  of  tbe 
plaintiff  as  alleged  in  the  answer.  But  the 
allegation  as  to  tbe  agency  was  only  relevant 
to  tbe  defense  of  want  of  consideration,  and 
Inasmuch  as  tbe  defense  was  expressly  tak- 
en from  tbe  Jury  by  the  trial  court  the  fail- 
ure of  proof  of  agency  was  immaterial. 

Tbe  other  assignments  of  error  relate  to 
the  sufficiency  of  tbe  evidence  to  sustain  a 
verdict  for  the  defendant  Biechmann  as  to 
each  question  submitted  to  them.  The  evi- 
dence was  radically  conflicting.  Some  of  it, 
so  far  as  Its  credibility  may  be  Judged  by  an 
inspection  of  tbe  record,  seems  Improbable; 
but  its  credibility  was  a  question  for  tbe 
Jury,  subject  to  tbe  discretionary  control  of 
the  trial  Judge,  who  exercised  his  discretion 
and  denied  a  new  trial  for  the  rpnfon  that 
"the. evidence  Is  not  so  clearly  insufficient  to 
Justify  the  Jury's  finding  as  to  warrant  vaca- 
tion of  it,  especially  in  view  of  tbe  fact  that 
there  have  been  two  trials  of  the  action  by 
Jury,  both  resulting  in  a  verdict  in  Blecb- 
mann's  favor."  We  bold  tbat  the  evidence 
Is  sufficient  to  sustain  the  venllct 

Order  affirmed. 


PEOPLTO  V.   JEFFEBSON. 
(Supreme  Court  of  Michigan.     June  6,  1910.) 

1.   CbIMIITAL  LiAW   ({  1178*)— ASSIONllENTB  OF 

Ebbor— Review. 

Assignments  of  error  will  be  disregarded 
where  accused  failed  to  discuss  the  questions 
raised  by  the  assignmentB,  and  did  not  comply 
with  rule  40  (68  K.  W.  vlii),  requiring  the  brief 


of  appellant  to  contain  a  clear  statement  of  tbe 
errors  relied  on. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  3011-3013;  Dec.  Dig.  ( 
117&*] 

2.  Bdxolabt   ({   12*)— PoBSESsionr   or  Buk- 

oiABS'  Tools— Statutes. 

Under  Comp.  Laws,  g  11,688  punishing  any 
person  knowingly  having  in  his  possession  bur- 
glars' tools  with  the  intent  to  use  the  same,  the 
state  must  prove  knowledge  of  possession  by  ac- 
cused of  burglars'  tools,  and  of  their  adaptation 
to  and  design  for  a  criminal  purpose,  and  an 
intent  to  use  them  for  such  purpose. 

[E>d.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  i  28;   De&  Dig.  {  12.*] 

S.  BOTOIaABT    a    41*)— POSSKBSION     OF    BtlB- 

OLABS'  Toou— Statutes. 

Testimony  that  accused,  in  whose  posses- 
sion skeleton  keys  were  found,  stated  that  he 
was  taking  them  to  a  certain  town,  indicated 
knowledge  of  possession  by  accused  of  burglars' 
tools  within  Comp.  Laws,  {  11,589. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  a  94-103,  100;   Dec.  Dig.  {  41.*] 

4.  BUBOIiABT     (f    41*)— PosSBSBIOir     OF    BUB- 

OLABS'  Tools— Statutes. 

Proof  that  skeleton  keys,  taken  from  the 
person  of  accused,  were  used  by  burglars  to 
pick  locks  and  open  doors,  that  accused  was  by 
occupation  a  burglar,  and  that  he  claimed  to 
be  in  haste  to  leave  town,  and  gave  different 

E laces  as  his  destination,  Justified  a  finding  that 
e  was  engaged  in  tbe  occupation  of  burglary, 
that  he  knew  that  the  keys  were  adapted  to  and 
designed  for  use  in  burglaries,  and  that  be  in- 
tended to  so  use  them,  justifying  a  conviction 
under  Comp.  Laws,  {  11,680. 

[Ei.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  {J  94-108,  100;   Dec.  Dig.  (  41.*] 

Error  to  Circuit  Court,  Hillsdale  County ; 
Ouy  M.  Chester,  Judge. 

George  Jefferson  was  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

Argued  before  OSTRANDEXl,  O.  J.,  and 
HOOKER,  MOORE,  BLAIR,  and  STONE, 
JJ. 

Frank  M.  Hall,  for  appellant  John  E. 
Bird,  Atty.  Gen.,  and  Paul  W.  Chase,  Pros. 
Atty.,  for  the  People. 

HOOKER,  J.  The  defendant  has  appeal- 
ed from  a  conviction,  based  on  section  11,589 
of  tbe  Compiled  Laws,  which  provides  that: 
"Every  person  who  shall  knowingly  have  In 
bis  possession  any  engine,  machine,  tool  or 
implement,  adapted  and  designed  for  cut- 
ting through,  forcing  or  breaking  open  any 
building,  room,  vault,  safe  or  other  deposi- 
tory. In  order  to  steal  therefrom  any  money 
or  other  property,  knowing  tbe  same  to  be 
adapted  and  designed  for  the  purpose  afore- 
said, with  intent  to  use  or  employ  tbe  same, 
for  tbe  purpose  aforesaid,  shall  be,  on  con- 
viction thereof,  punished  by  imprisonment 
in  the  state  prison  not  more  than  ten  years, 
or  by  imprisonment  In  the  county  Jail  not 
more  than  aae  year,  or  a  fine  not  exceeding 
one  thousand  dollars  or  both  such  fine  and 
Imprisonment,  at  the  discretion  of  the 
court"  Numerous  errors  were  assigned 
most  of  which  will  be  disregarded,  for  two 
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reasons,  viz. :  (1)  Noncompliance  with  rule 
40  (68  N.  W.  tUI),  which  requires  that  the 
brief  of  appellant  "shall  contain  a  clear  and 
concise  statement  of  the  •  •  •  onrors 
upon  which  he  rdles."  (2)  Failure  to  dis- 
cuss questions  raised  by  ^e  yarlous  assign- 
ments. 

In  view  of  the  fact  the  case  is  a  crimi- 
nal one,  we  overlook  the  omission  of  these 
requirements  so  far  as  to  examine  the  case 
upon  the  more  important  question,  which 
seems  to  be  whether  there  was  evidence  tend- 
ing to  prove  the  guUty  knowledge  and  in- 
tent required  by  the  terms  of  the  statute, 
viz.:  (1)  Knowledge  of  possession  of  imple- 
ments. (2)  Knowledge  of  th^r  adaptation 
to  and  design  for  the  criminal  purpose. 
(3)  Intent  to  use  them  for  such  purpose. 

The  implements  In  question  were  produc- 
ed and  shown  to  have  been  found  on  the 
defendant's  person  when  be  was  arrested. 
They  were  skeleton  keys,  and  we  append  a 
drawing  of  them: 


These  skeleton  keys  »re  vedveed  to  one- 
lialf  alie. 

A  witness  testified  that  defendant  told 
him  that  be  was  taking  them  to  Battle 
Creek.  This  indicated  the  first  essential ;  i. 
e.,  knowledge  of  possession. 

There  was  testimony  that  tended  to  show 
that  such  instruments  are  used  by  burglars, 
and  that  they  are  used  for  picking  locks 
and  (H^enlng  doors;  that  the  defendant  was 
a  burglar  and  sneak  thief  by  occupation,  and 
bad  been  for  years;  that  he  called  at  the 
Jail  to  an  inmate;    that  he  claimed  to  be 


in  haste  to  leave  town,  and  gave  different 
places  as  his  destination.  If  the  Jury  be- 
lieved defendant  to  be  engaged  in  the  occu- 
pation of  burglary  and  thieving,  it  was  a 
natural  Inference  that  he  knew  that  the  Im- 
plements were  adapted  to  and  designed  for 
use  In  burglaries,  and  that  his  intention  was 
to  thus  use  them.  This  testimony  was  com- 
petent, and  the  questions  discussed  were  all 
questions  which  were  for  the  Jury.  People 
V.  Howard,  73  Mich.  10,  40  N.  W.  789;  Peo- 
ple v.  Edwards,  93  Mich.  630,  53  N.  W.  778; 
People  V.  Jones,  124  Mich.  179,  82  N.  W. 
806. 
The  Judgment  Is  affirmed. 


SHERRIIili  V.  GRAND  TRTJNK  BY.  CO.  OF 
CANADA. 

(Supreme  Court  of  Michigan'.     June  6,  1910.) 

1.  RA.ILBOADS  (5  33*)— Foreign  Cobporations 
—Actions  Against— PaoicESS. 

Where  a  forei(fn  railroad  corporation  was 
transacting  local  baaineas  within  the  state  when 
a  passenger  was  injured  in  Canada,  the  service 
of  Bummons  upon  its  superintendent  within  the 
state,  upon  its  ticket  agent  from  whom  the  pas- 
senger purchased  the  ticket,  and  upon  the  con- 
ductor of  its  train  running  partly  within  the 
state  gave  the  court  jurisdiction  over  the  case. 
(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $  71;  Dec.  Dig.  J  33;*  Corpora- 
tions, Cent.  Dig.  §«  2603-2627.] 

2.  CoKPoaATioNS  (S  668*)— Actions— Pbocess 
—Motion  to  Quash. 

Disputed  questions  of  fact  should  not  be 
tried  upon  affidavits,  so  that  a  motion  to  quash 
the  BummoDB  on  the  ground  that  defendant  was 
a  foreign  corporation  and  the  cause  of  action 
did  not  accrue  in  this  state,  supported  by  af- 
fidavits and  opposed  by  counteraffidavits,  was 
properly  denied,  so  as  to  permit  issue  to  be  join- 
ed on  the  question  whether  defendant  was  en- 
gaged in  local  business  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2627;  Dec.  Dig.  g  e68.*] 

Certiorari  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Murphy,  Judge. 

Action  by  John  Sberrlll  against  the  Grand 
Trunk  Railway  Company  of  Canada.  Order 
refusing  to  set  aside  an  order  denying  a  mo- 
tion to  quash  service  of  summons,  and  dis- 
miss as  to  defendant,  and  it  brings  certiorari. 
Affirmed. 

Argued  before  HOOKER,  MOORE,  Mc- 
ALVAY,  BROOKE,  and  STONE,  JJ. 

Qiarles  Engelhard,  for  plaintiff.  Harri- 
son Geer  and  W.  K.  Williams,  for  defendant 

McALVAY,  J.  Plalntur,  residing  in  De- 
troit, in  this  state,  brought  suit  in  the  Wayne 
circuit  court  in  an  action  of  trespass  on  the 
case  against  the  Grand  Trunk  Railway  Com- 
pany of  Canada,  the  Grand  Trunk  Western 
Railway,  and  the  Detroit  ft  Canada  Grand 
Trunk  Junction  Railway  Company  by  sum- 
mons. The  last  two  named  defendants  have 
appeared,  and  an  issue  as  to  them  has  been 
Joined.     It  is  admitted  that  this  appellant. 
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the  other  defendant.  Is  a  foreign  corporation 
organized  under  the  laws  of  Canada,  and  that 
the  accident  which  caused  the  Injury  to 
plaintiff,  to  recover  damages  for  which  this 
suit  was  brought,  occurred  In  Canada.  The 
declaration  alleges  that  plaintiff  purchased 
a  ticket  In  Detroit  for  Uslurd,  Ontario,  and 
took  passage  by  way  of  Port  Huron  on  de- 
fendant's train;  that  a  collision  occurred  be- 
tween the  stations  of  Buntsville  and  Novar, 
in  Ontario,  by  the  train  of  the  Grand  Trunk 
Railway  Company  of  Canada,  upon  which 
he  was  being  carried  as  a  passenger,  running 
into  the  rear  of  one  of  Its  freight  trains. 
Service  of  the  summons  in  this  case  made 
npon  the  putative  agent  of  this  defendant 
in  Detroit  upon  motion  of  its  attorneys  was 
set  aside  and  dismissed  as  to  it.  An  alias 
summons  issued,  and  was  returned  not  served. 
A  plurles  summons  was  duly  issued,  and  re- 
turned served,  upon  Frank  W.  Eagan,  super- 
intendent of  defendant  company,  Frank  B. 
Bradley,  Its  ticket  agent  at  Detroit,  and  also 
Thomas  McAuUfl,  a  condnctor  of  said  de- 
fendant running  from  London,  Ontario,  to 
Detroit,  Mich.  Defendant  appeared  special- 
ly, and  again  made  a  motion  to  quash  and  set 
aside  the  service  of  the  pluries  summons, 
and  dismiss  the  suit  as  to  said  defendant, 
upon  the  ground  that  it  was  a  foreign  cor- 
poration, tbat  the  cause  of  action  did  not  ac- 
crue in  this  state,  but  In  Ontario,  Canada, 
and  that  no  lawful  service  of  the  writ  had 
been  had  upon  this  defendant,  and  filed  af- 
fidavits supporting  such 'motion.  Counter  af- 
fidavits were  filed,  and  the  motion  was  heard, 
and  the  court  npon  the  ground  that  there  ap- 
peared to  be  a  disputed  question  of  fact  pre- 
sented as  to  whether  this  defendant  was  en- 
gaged In  business  within  this  state  upon 
which  an  issue  sbould  be  Joined,  denied  the 
motion,  without  prejudice  to  the  defendant, 
with  leave  to  it  to  put  in  a  proper  plea  with- 
in 15  days.  Defendant  later  moved  to  set 
aside  this  order,  and,  upon  the  denial  of  this 
motion,  the  case' was  removed  to  this  conrt 
for  review  by  writ  of  certiorari. 

Appellant  says  that  the  question  presented 
Is  whether  the  court  below  could  by  means' 
of  the  service  of  the  summons  acquire  Juris- 
diction of  this  defendant  for  a  cause  of  ac- 
tion which  accrued  to  plaintiff  In  Ontario 
on  account  of  an  Injury  caused  as  charged, 
claiming  that  there  were  in  force  In  this 
state  on  the  date  of  the  accident  no  statutes 
that  enabled  plaintiff  to  secure  Jurisdiction 
of  this  defendant  by  writ  of  summons.  Re- 
liance is  placed  by  defendant  upon  the  de- 
cisions of  this  court  In  construing  certain 
statutes  relative  to  the  commencement  of 
suits  against  corporations,  viz.:  Section  10- 
468,  Comp.  Lews,  holding  that  it  applied  to 
domestic  corporations.  Grand  Trunk  Rail- 
way of  Canada  v.  Wayne  Circuit  Judge,  106 
Midi.  248,  64  N.  "W.  17.  Section  10022,  rela- 
tive to  service  on  railroad  corporations,  hold- 


ing this  section  to  be  supplementary  to  sec- 
tion 10408,  and  applies  to  domestic  corpora- 
tions. G.  T.  Ry.  Co.  of  Canada  v.  Wayne  Ct. 
J.,  supra.  Section  10442,  relative  to  com- 
mencement of  suits  against  and  service  of 
process  on  foreign  con>orations.  Showen  v. 
J.  L.  Owens  Co.,  158  Mich.  321,  122  N.  W.  640. 

Particular  attention  is  called  to  the  case 
last  cited,  from  which  the  following  quota- 
tion is  made:  "We  are  of  the  opinion,  there- 
fore, that  section  10442,  Comp.  Laws,  sbould 
be  limited  In  its  application  to  foreign  cor- 
porations transacting  interstate  commerce 
In  this  state."  Defendant  gives  the  follow- 
ing construction  to  this  excerpt:  "In  other 
words,  section  10442  applies  to  service  of 
process  upon  aU  foreign  corporations  trans- 
acting local  business  In  Michigan,  and  does 
not  apply  to  foreign  corporations  transact- 
ing an  interstate  commerce  business" — and 
its  conclusion  is  that  this  section  does  not 
authorize  plaintiff  to  bring  this  suit  If  it 
should  appear  as  a  matter  of  fact  that  this 
defendant  was  engaged  In  transacting  "local 
business  In  the  state"  under  the  decision  in 
Showen  v.  J.  L,  Owens  Co.,  supra,  plaintiff 
has  by  summons  given  the  court  Jurisdiction 
over  it  In  this  case.  The  disputed  question 
of  fact  which  the  court  below  recognized 
and  refused  to  determine  on  affidavits  is  the 
question  which  will  determine  this  case. 

In  that  case  the  question  was  raised  by  a 
plea  in  abatement,  and  the  fact  was  found 
by  the  court  that  the  defendant  was  engaged 
in  business  in  Kent  county,  Mich.  Our  cou- 
duBlon,  therefore,  is  that  the  court  below 
was  not  In  error  in  denying  defendant's  mo- 
tion. Courts  sbould  refuse  to  try  disputed 
questions  of  facts  upon  affidavits.  The  prop- 
er practice  Is  to  frame  an  Issue  by  a  proper 
plea. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


CHAMBERLAIN  ▼.  OTjBART. 
(Supreme  Conrt  of  Michigan.    June  6,  1910.) 

1.  ExECirroBs  and  Admintstbatohs  (i  62*)— 
RiGBTB  oj"  Action-— Bdbdbn  of  Pboof— Pat- 

IIENT. 

Defendant,  in  a  suit  by  an  administrator 
to  foreclose  a  mortgage,  which,  with  the  note 
secured,  was  found  In  intestate's  papers,  the 
same  indicating  considerable  of  the  debt  to  i)e 
unpaid,  has  the  burden  of  proving  payment. 

[Ekl.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  1873:  Dec. 
Dig.  S  52.*] 

2.  EXECTTTOBS  AND  Administbatobs  ({  62*)— 
Rights  of  Action— Payment— Evidence. 

Evidence,  in  a  suit  b^  an  administrator  to 
foreclose  a  mortgage,  which,  with  the  note  se- 
cured, was  found  in  intestate's  papers,  held  in- 
sufficient to  show  payment  in  full,  notwith- 
standing the  showing  of  payments  not  indorsed 
on  the  note,  and  the  receipt,  given  at  the  time  of 
the  last  payment  thereon,  and  dated  January 
13,  1904,  waa:    "Received  of  O.  $100  to  apply 
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on  Us  note,  secured  by  mortgage  of  eTen  date. 
Payment  in  full  January  13,  1904." 

[Ed.  Note.— For  other  cases,  see  E^xecutora 
and  Administrators,  Cent  Dig.  i  1873;  Dec 
Dig.  i  52.*] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty, In  Chancery ;  Harvey  Tappan,  Judge. 

Suit  by  Charles  W.  Chamberlain,  adminis- 
trator, against  Michael  O'Leary.  Decree  for 
defendant    Complainant  appeals.    Reversed. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,  and  STONE,  JJ. 

Henry  J.  McKay  and  James  O.  Tucked,  for 
appellant   Cady  &  Crandall,  for  appellee. 

OSTRANDEJR,  J.  The  amount  of  the 
original  Indebtedness,  the  execution  and  de- 
livery of  the  note  and  mortgage  set  up  in  the 
bill,  the  character  in  Tvhich  complainant  sues, 
are  admitted.  The  sole  Issue  raised  by  the 
pleadings  Is  whether  the  debt  evidenced  by 
the  note,  payment  of  vrhich  is  secured  by  the 
mortgage  sought  to  be  foreclosed,  was  paid 
during  the  lifetime  of  the  mortgagees.  The 
court  below  determined  this  issue  in  favor 
of  defendant  and  dismissed  the  bilL  As  both 
of  the  mortgagees  died  before  the  bill  was 
filed,  and  as  the  testimony  of  the  mortgagor 
could  not  be  received  to  prove  payment,  the 
court  below  derived  little.  If  any,  advantage 
from  seeing  and  hearing  the  witnesses  who 
were  produced.  We  have  reached  the  conclu- 
sion that  payment  of  the  debt  is  not  proved 
and  refer,  briefly,  to  the  facts  and  rules 
which'  we  think  support  this  conclusion. 

The  note  and  mortgage  were  found  by  the 
administrator  among  other  papers  of  dece- 
dent James  Thompson.  The  note  is  dated 
September  18, 1889,  is  made  payable  to  James 
Thompson  and  Isaac  Thompson,  is  due  three 
years  after  date.  Is  for  $1,050,  and  draws  in- 
terest at  8  per  cent  per  annum,  payable  annu- 
ally. It  contains  a  clause  permitting  pay- 
ments of  principal  at  the  end  of  each  year. 
When  It  came  to  the  hands  of  complainant, 
the  following  indorsem^its  appeared:  "Re- 
ceived one  year's  interest  and  $96  on  the  prin- 
cipal September  18,  1890.  Received  $100, 
April  25,  1896.  Received  $50  January  12, 
1897.  Received  November  27,  1897,  $80.  Re- 
ceived $100  December  8,  189a  Received  $100, 
November  5,  1900.  Received  $50,  November 
11,  1900.  Received  $40,  January  30,  1901. 
Received  $70,  October  11,  1901.  Received 
$100,  May  3,  1902.  Received  June  19,  1902, 
$50.  Received  July  16,  1902,  $30.  Received 
January  9,  1903,  $50.  Received  July  18,  $100. 
Received  January  13,  $100."  The  papers 
themselves,  in  the  hands  of  complainant's 
intestate,  indicated  that  considerable  of 
the  debt  was  unpaid,  as  a  computation  will 
disclose.  The  burden  of  proving  payment 
was  upon  the  defendant.  He  produced  re- 
ceipts for  eacb  of  the  payments  indorsed  on 
the  note  except  for  the  first  two.  He  also 
produced  a  receipt  dated  October  19, 1892,  for 


$70,  and  one  dated  May  15,  1895,  for  $100, 
which  appear  to  be  genuine,  and  these  sums 
are  not  indorsed  upon  the  note.  The  wife  of 
defendant  testified  that  she  had  seen  a  re- 
ceipt, not  prodnoed,  date  not  remembered, 
for  $100,  whldi  was  signed  by  both  Isaac  and 
James.  All  receipts  which  were  produced 
were  signed  "James  Thompson."  The  re- 
ceipt givm  for  the  last  payment  indorsed  up- 
on the  note  was  produced.  It  is  the  evidence 
principally  relied  upon  to  prove  payment  of 
the  debt  in  full.  It  appears  to  have  been  read 
into  the  record  according  to  Its  form  and  in 
the  printed  record  is  given  as  follows:  "Ro- 
meo, Janoary  IS,  1904.  Received  of  Michael 
O'Leary,  one  hundred  dollars  to  apply  on  bis 
note,  secured  by  mortgage  of  even  date.  Pay- 
ment  in  full  January  13, 1904.  James  Thomp- 
son." A  son  of  defendant,  10  years  old  July 
17,  1904,  testified  at  the  hearing  in  1900  that 
he  was  with  his  father  when  he  made  the 
payment  in  January,  1004 — ^the  last  payment 
He  saw  his  father  give  Mr.  James  Thompson 
money  and  saw  Mr.  Thompson  give  his  father 
a  receipt  He  further  testified  that  his  father 
said  to  Mr.  Thompson  that  he  had  come  to 
pay  him'  the  last  hundred  dollars  on  the  place. 
Thompson  said  it  would  take  him  some  time 
to  hunt  up  the  papers,  and  he  would  have  the 
mortgage  and  abstract  and  note  sent  to  Port 
Huron,  the  mortgage  discharged,  and  the 
papers  sent  on  "to  us."  This  is  the  signifi- 
cant portion  of  his  testimony.  It  is  not  clolmt- 
ed  that  the  mortgagees  had  agreed  to  accept 
less  than  the  debt  and  interest  computed  ac- 
cording to  the  contract  and  to  law. 

It  is  claimed  that  by  prodndng  receipts  for 
money  paid  but  not  Indorsed  upon  the  note  it 
has  been  shown  that  the  record  made  by  the 
indorsements  is  not  to  be  relied  upon,  and 
that  the  last  receipt  given  by  Thompson  is  a 
writtKi  admission  that  the  entire  debt  was 
then  paid,  uncontradicted  and  unexplained 
except  by  the  undischarged  mortgage  and  the 
note  In  the  hands  of  the  complainant.  As- 
suming that  the  receipt  recfnires  e^tplonation, 
we  think  the  testimony  strongly  shows  that  a 
mistake  was  made.  It  is  Just  as  likely  that 
the  receipt  which  Mrs.  O'Leary  claimed  to 
have  seen,  but  did  not  produce,  was  a  receipt 
for  the  second  payment  indorsed  upon  the 
note,  as  that  it  was  for  a  payment  not  indors- 
ed thereon.  If  it  was  a  reo^pt  for  that  pay- 
ment, then  defendant  has  produced  receipts 
for  all  payments  which  are  indorsed  except 
the  first  one.  Crediting  defendant  with  all 
moneys  indorsed  and  with  $170  not  indorsed, 
and  computing  the  amount  due  in  January, 
1904,  when  the  last  payment  was  made,  the 
result  is  $872.40.  The  payment  made  that 
day  left  the  sum  of  $772.40  either  unpaid  or 
the  payments  wholly  unaccounted  for.  If 
this  amount  was  paid  in  sums  such  as  con- 
stituted the  other  payments,  there  must  have 
been  many  payments  not  Indprsed  and  many 
receipts  not  produced.    It  Is  Incredible  that 
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there  was  dne,  that  day,  a  balance  of  Just 
$100.  We  think  the  teetlmony  of  yoang 
O'Leary  l8  entitled  to  little  weight  He  may 
have  believed  the  facta  to  btf  as  he  stated 
them.  But  when  It  la  considered  how  irre^- 
larly  payments  had  been  made,  the  lenirth.of 
time  required  to  compute  the  amount  due, 
the  necessity  (it  is  now  claimed)  for  consult- 
ing Bomethlnir  besides  the  note  and  its  in- 
dorsements In  making  a  computation,  the 
fact,  appearing  from  the  testimony  of  the  ad- 
ministrator, that  decedent,  James  Thompson, 
had  no  record,  book  or  other,  except  upon  the 
note,  of  the  payments  which  had  been  made, 
the  improbability  that  a  computation  had  pre- 
viously been  made  to  the  date  when  defend- 
ant would  make  the  next  payment,  the  con- 
siderable amount  which  appears  to  have  been 
then  due,  the  somewhat  equivocal  language 
employed  in  the  receipt,  we  kre  not  convinced 
that  the  defendant  paid  the  debt,  in  full,  on 
January  13, 1004.  The  fact  that  no  discharge 
was  executed,  and  that  the  note  was  not  sur- 
rendered, while  not  conclusive,  must  never- 
theless be  considered. 

The  decree  below  Is  reversed,  with  costs 
of  both  courts.  Complainant  may  have  the 
usual  decree  in  foreclosure  proceedings,  to  be 
proposed  and  settled  according  to  the  rule; 
the  amount  due  to  be  computed  as  of  the  date 
of  the  decree.  Upon  the  entry  of  decree  the 
record  will  be  remanded  to  the  court  below 
for  enforcement 


DUNN  V.   GREAT   LAKES   DREDGE  ft 

DCK;K  CO. 
(Supreme  Court  of  Michigan.    June  6,  1910.) 

1.  Master  and  Servant  (t  219*)— Injuries 
-  —Assumption  or  Risk. 

Defendant  was  escavatlng  a  canal  through 
rock  which  waa  first  drilled,  and  then  blasted, 
after  which  it  was  loaded  on  cars  by  a  steam 
shovel  and  removed.  Water  for  the  ihovel  and 
compressed  air  for  the  drills  were  furnished 
through  pipes  which  were  extended  by  pipe 
gangs  as  the  work  progressed.  The  water  pipe 
has  been  extended  to  a  point  between  two  rail- 
road tracks  and  his  foreman  ordered  plaintiff 
who  was  in  the  pipe  gang,  to  pat  a  cut-off 
valve  on  the  end  of  the  water  pipe,  at  which 
time  cats  were  standing  on  the  track  opposite 
the  shovel  awaiting  loads,  the  shovel  at  that 
time  being  engaged  in  cleaning  np  the  pit. 
Plaintiff  started  to  fix  the  valve  when  the  dipper 
shovel  was  raised  over  the  car  and  a  rock  fell 
therefrom  and  Rtruck  plaintiff.  The  car  ob- 
structed plaintiff's  view  of  the  dipper  bnt  as 
soon  as  the  shovel  started  to  lift  It,  he  tried  to 
escape  but  was  unable  to  do  so.  (Plaintiff  knew 
that  the  shovel  operated  intermittently,  that 
rocks  occasionally  fell  from  the  dipper  outside 
the  cars  when  It  was  emptied,  but  that  was  the 
first  time  be  was  required  to  attend  the  pipes 
while  they  were  lying  beside  the  tracks.  Held 
that  the  danger  was  apparent  and  should  have 
been  known  and  avoided  by  plaintiff  so  that  he 
assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  610-624;  Dec.  Dig.  § 
219.  •) 


2.  Master  and  Servant  (|  157*)— In/xtries— 
Warning  Servant— Dutt. 

Plaintiff  was  employed  in  the  pipe  line 
gang  of  defendant's  construction  company  which 
was  engaged  In  excavating  a  canal,  and  was 
ordered  to  work  on  pipes  lying  between  railroad 
tracks  near  a  car  on  which  rock  was  being  load- 
ed by  a  steam  shovel,  and  was  injured  by  a 
rock  falling  upon  him  from  the  shovel  dipper 
as  it  was  lifted  over  the  car.  Plaintiff's  fore- 
man stood  within  six  feet  of  him  while  he  was 
working  and  had  no  control  over  the  steam  shovel 
or  knowledge  of  the  time  when  the  dipper  would 
be  raised.  The  first  warning  either  plaintiff  or 
his  foreman  had  of  the  raising  of  the  dipper  was 
the  noise  of  its  operation,  and  plaintiff  ran 
several  steps  after  hearing  it  before  the  stone 
struck  him.  Held,  that  sInCe  the  only  warning 
of  the  danger  his  foreman  could  have  given 
plaintiff  was  that  which  he  already  had,  the 
foreman's  failure  to  warn  plaintiff  was  not  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  303 ;   Dec.  Dig.  §  157.*] 

3.  Master  and  Servant  (f  107*)— Safe  Pi^ck 
TO  Work— Duty  to  Furnish. 

A  master  is  under  no  duty  to  provide  a 
safe  place  to  work,  where  the  dangers  from  the 
place  of  woA  arise  from  the  changing  condi- 
tions in  the  progress  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  200;    Dec.  Dig.  {  107.*] 

Error  to  Circuit  Court,  Chippewa  County; 
Joseph  Steere,  Judge. 

Action  by  James  Dunn  against  the  Great 
Lakes  Dredge  &  Dock  Company.  Judgment 
for  defendant  on  a  directed  verdict,  and 
plaintiff  brings  error.    Affirmed. 

Defendant  was  engaged  in  excavating  a 
ship  canal  through  rock.  The  rock  was  first 
drilled  with  drills  operated  by  compressed 
air,  then  blasted,  then  loaded  upon  dump 
cars  by  a  steam  shovel,  which  was  moved 
forwanl  from  time  to  time  as  the  work 
progressed.  Water  for  the  shovel  and  air 
for  the  drills  reached  those  machines  through 
pipes  which  had  to  be  lengthened  from  day 
to  day  to  keep  pace  with  the  forward  move- 
ment of  the  work.  There  were  two  lines 
of  track,  one  upon  which  the  cars  stood 
while  being  loaded  by  the  steam  shovel,  and 
another  about  12  feet  north  upon  which  the 
empty  cars  were  returned.  Engaged  upon 
the  work  were  several  g;angs  of  men — the 
drillers,  the  shovel  gang,  the  track  gang, 
the  train  crews,  track  cleaners,  whose  duty 
it  was  to  keep  the  railway  tracks  free  from 
loose  rock,  and  the  pipe  gang,  whose  duty  it 
was  to  keep  the  air  and  water  pipes  extend- 
ed to  the  drills  and  shovel. 

The  plaintiff  was.  a  member  of  the  pipe 
gang.  He  was  a  man  63  years  of  age,  had 
been  a  mason  for  35  years,  sometimes  tak- 
ing mason  contracts,  and  bad  woiked  for  de- 
fendant two  months  when  be  received  the 
injury  complained  of.  One  Kelly  was  fore- 
man of  the  pipe  gang.  The  water  pipe  had 
l>een  extended  the  night  before  from  the 
main  on  top  of  the  bank  to  the  bottom  of  the 
first  cut,  where  the  tracks  were,  under  the 
north  track  and  two  lengths  east  between  the 
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two  tracks.  Kelly  ordered  plaintiff  to  pnt 
a  cut-off  valve  on  the  end  of  the  water  pipe 
as  the  shovel  needed  water.  At  this  moment 
there  were  cars  standing  upon  the  track  be- 
side the  shovel  awaiting  loads.  The  shovel 
Itself  was  being  operated,  but  was  at  that 
instant  engaged  in  "rooting,"  or  deanlng  up 
the  bottom  of  the  pit  Plaintiff  startecl  to  af- 
fix the  valve  as  directed,  when  the  shovel 
having  secured  its  load,  proceeded  to  elevate 
the  dipper  and  dump  Its  contents  Into  one  of 
the  cars  by  the  side  of  which  plaintiff  was 
working.  A  large  rock  fell  from  the  dipper 
or  bounded  off  the  side  of  the  car  and  struck 
plaintiff,  breaking  bis  leg.  Plaintiff  had  been 
engaged  in  putting  on  the  valve  about  a 
minute  and  a  half,  when  he  was  struck. 
He  was  bending  over. his  work,  and  the  car 
at  his  side  obstructed  his  view  of  the  shovel. 
As  soon  as  the  shovel  stopped  "rooting"  and 
started  to  elevate  the  dipper,  plaintiff  tried 
to  escape,  but  was  unable  to  do  so.  During 
the  time  plaintiff  bad  worked  for  defendant, 
he  had  noticed  that  occasionally  rocks  fell 
from  the  bucket  upon  the  tracks  in  the  oper- 
ation of  loading.  He  knew  men  were  em^ 
ployed  by  defendant  to  keep  the  tracks  free 
from  such  rocks.  Plaintiff  admitted  that  the 
shovel  operated  Intermittently,  and  was  be- 
ing operated  in  the  usual  manner  and  with- 
out n^Ugence  at  the  moment  of  his  injury. 
This  was  the  first  time  In  the  course  of  his 
employment,  he  had  been  required  to  attend 
the  pipes  while  they  were  lying  beside  the 
tracks,  upon  which  stood  cars  which  were 
being  loaded. 

A  verdict  was  directed  for  defendant  upon 
the  ground,  that  plaintiff  bad  assumed  the 
risk,  and  upon  the  further  ground,  that  It 
there  was  any  duty  to  give  plaintiff  warning, 
that  duty  devolved  upon  Kelly,  who  was  a 
fellow  servant  Plaintiff  brings  the  case 
here  for  review  by  writ  of  error. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,  and  BROOKE,  33. 

P.  T.  McDonald,  for  appellant  Warner 
A  Snllivan,  for.  appellee. 

BROOKli,  J.  (after  stating  the  facts  as 
above).  Did  plaintiff  assume  the  risk?  It 
Is  conceded  by  plaintiff's  counsel,  that  If  the 
danger  was  apparent  it  must  have  been  an- 
ticipated by  plaintiff,  and  he  had  express  or 
Implied  notice  of  It,  he  assumed  the  risk  of 
his  injury.  We  think  that  the  danger  was 
apparent,  and  should  have  been  apprehended 
by  plaintiff.  It  must  be  remembered  that  the 
shovel  was  not  at  rest  when  he  assumed  the 
dangerous  position.  It  was  engaged  in  "root- 
ing" according  to  plaintHTs  testimony,  but, 
the  testimony  of  his  witness  O'Donnell  is: 
"If  I  remember,  we  had  not  been  rooting 
with  the  shovel  in  the  pit  Just  before  we 
started  to  load  this  one  car.  I.-  know  this 
car  was  not  the  first  on  that  train  to  be 
loaded,  and  I  could  not  say  which  one  it 
was." 

It  Is  clear,,  that  whether  "rooting"  or  reg- 


ularly loading,  the  machine  was  being  oper- 
ated, as  plaintiff  knew,  and  In  view  of  the 
Intermittent  character  of  its  operation,  which 
was  likewise  known  to  plaintiff,  we  think  he 
must  have  apprehended  that  at  any  moment 
the  dipper  would  be  elevated  and  its  load 
discharged.  He  was  acquainted  with  the 
fact  that  rocks  occasionally  fell  from  the 
dipper  outside  the  cars  and  npon  the  tracks, 
when  the  dipper  was  emptied. 

The  learned  circuit  Judge  was  correct  in 
holding  that  plaintiff  assumed  the  risk  In- 
cident to  his  employment  and  that  his  injury 
resulted  from  an  event  which  he  had  every 
reason  to  apprehend.  Under  the  circumstan- 
ces of  this  case,  did  the  defendant  owe  to  the 
plaintiff  the  duty  of  warning  him,  that  at 
any  moment  the  dipper  might  be  raised  and 
dumped?  It  is  conceded,  that  it  was  not  the 
duty  of  any  member  of  the  shovel  gang  to 
give  such  warning,  and  that  the  shovel  was 
operated  without  negligence,  and  In  the  usu- 
al manner.  Upon  whom,  then,  did  this  al- 
leged duty  rest?  It  is  urged  tint  it  rested 
upon  Kelly,  plaintifTs  foreman. 

Passing  the  question  as  to  whether  or  not 
Kelly  was  a  f^low-servant  ot  plaintiff,  let 
us  inquire  Into  the  relative  positions  of  Kelly 
and  plaintiff,  and  their  knowledge  of  im- 
pending danger  at  the  moment  of  the  ac- 
cident Kelly  stood  within  sbc  feet  of  plain- 
tiff, be  had  no  control  of  the  operations  of 
the  shovel,  and  no  knowledge  of  the  time 
when  the  dipper  would  be  raised  and  dump- 
ed. It  is  apparent  from  the  record,  that  the 
shovel  makes  a  different  noise  when  the  dip- 
per Is  being  elevated.  That  noise  was  heard 
by  plaintiff  and  accepted  by  him  as  a  warn- 
ing, and  he  attempted  to  escape.  He  testi- 
fies: "I  started  to  run  to  get  out  of  the  way. 
because  I  heard  the  noise  of  the  shoveLV 
He  succeeded  in  taking  two  or  three  steps 
before  the  rock  hit  him.  It  Is  dear  that  the 
only  knowledge  Kelly  had  of  the  impending 
or  actual  elevation  and  discharge  of  the  dip- 
per was  the  Identical  knowledge  which  plain- 
tiff himself  possessed.  Under  such  circum- 
stances, the  only  warning  he  could  give 
would  be  to  advise  plaintiff  of  a  fact  with 
which  he  was  already  familiar. 

It  Is  unnecessary  to  discuss  the  cases  of 
Town  V.  Railroad  Co..  84  Mich.  214.  47  N. 
W.  665,  Kinney  v.  Folkerts,  78  Mich.  687. 
44  N.  W.  152,  Pecard  v.  Menominee  River 
Sugar  Co.,  153  Mich.  84^  116  N.  W.  532,  and 
Barto  V.  Detroit  Iron  &  Steel  Co.,  155  Mich. 
94,  118  N.  W.  738,  relied  upon  by  plaintiff. 
All  are  clearly  distinguishable  upon  the 
facts  from  the  case  at  bar.  To  the  dalm 
of  the  plaintiff,  that  defendant  should  not 
have  operated  the  shovel  without  warning, 
it  Is  sufficient  to  say,  that  he  knew  that  It 
was  operated  without  signals,  and  he  accept- 
ed bis  employment  and  performed  hia  duties 
with  this  knowledge.  Ab  to  the  duty  of 
masters  In  such  cases  we  refer  to  Thompson 
on  Negligence,  vol,  4,  H  4067  and  4068.  Bald- 
win on  Personal  Iiljurlea  (2d  Ed.)  p.  425  et 
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aeq.  See,  also,  Mich.  Cent  B.  Co.  T.  Austin, 
40  Mich.  247 ;  Jacobs  ▼.  RaUway  Co.,  84  Mich. 
299,  47  N.  W.  669;  Lang  ▼.  Transportation 
Line,  119  Mich.  80,  77  N.  W.  633;  Lynch 
V.  Saginaw  Valley  Traction  Co.,  153  Mich. 
174,  lie  N.  W.  983,  21  U  B.  A.  (N.  S.)  774. 

The  obligation  on  the  part  of  the  master 
to  provide  a  safe  place  is  not  imposed,  where 
dangers  arise  by  reason  of  changing  condi- 
tions in  the  progress  of  the  work.  Petaja  t. 
Anrora  Iron  Mining  Co.,  106  Mich.  463,  64 
N.  W.  385,  66  N.  W.  951,  32  L.  R.  A.  435,  68 
Am.  St  Rep.  506,  and  cases  there  cited; 
Swanson  t.  Great  Northern  Ry.  Co.,  68  Minn. 
ISl,  70  N.  W.  978;  Flnalyson  v.  Utica  Min- 
ing &  MilltDg  Co.,  67  Fed.  Q07,  14  C.  C.  A. 
482 ;  City  of  Minneapolis  t.  Lundin,  58  Fed. 
525,  7  C.  a  A.  844;  Roytlo  v.  Litchfield,  113 
Fed.  240,  51  a  C.  A.  197.  The  place  where 
plalntiflF  was  injured  was  a  safe  place,  ex- 
cept as  it  became  unsafe  through  the  opera- 
tion of  the  shoveL  He  was  familiar  with  the 
character  of  that  operation  and,  through  his 
counsel, ''admits  that  it  was  operated  without 
negligence. 

We  must  hold  that  a  verdict  was  properly 
directed  for  defendant. 

The  Judgment  is  affirmed. 


CARMELL  et  al.  v.  PARR  et  al. 
(Supreme  Court  of  Michigan.     June  6,  1010.) 

1.  Taxatiow   (J  674*)— Tax   Titlks— Riohts 

AcquiBBD. 

Persons  oviiag  no  duty  to  the  owner  of 
land,  or  the  state,  to  pay  the  taxes  thereon,  may 
acquire  separate  tax  deeds  for  delinqaent  taxes 
for  different  years,  and  the  title  acquired  by 
each  will  inure  to  his  benefit,  and  such  titles 
may  through  mesne  conveyances  vest  in  one  ow- 
in$r  to  the  owner  no  duty  which  disables  him 
from  relying  on  the  tax  titles. 

[EM.  Note. — For  other  cases,  see  delation. 
Cent.  Dig.  g§  1357-1360;   Dec.  Dig.  S  e74.»] 

2.  Taxation   (8  805*)— Tax  Titles— Rights 
acquibed. 

Where  for  more  than  50  years  land  was 
occupied  by  one  acquiring  tax  titles  in  1854  for 
delinqaent  taxes  and  by  his  grantees  under  a 
claim  of  right  adverse  to  the  owner,  the  owner 
was,  under  Laws  1853,  No.  86,  $  89,  as  orig- 
inally enacted,  and  as  amended  in  1855  (Laws 
1855,  No.  91^  and  1858  (Laws  1858,  No.  32), 
barred  from  attacking  such  titles. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  1593-1507;    Dec.  Dig.  {  805.»] 

Error  to  Circuit  Court  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Gideon  Oarmell  and  another 
against  Silas  "U  Parr  and  another.  From  a 
Judgment  for  defendants,  plaiutLSs  bring  er- 
ror.   Affirmed. 

Argued  before  OSTRANDBR,  HOOKER, 
MOORE,  McALVAY,  and  BROOKE,  JJ. 

Drew  &  Campan  (Colin  P.  Campbell,  Thom- 
as P.  Bradfield,  and  Joseph  Bartim,  of  coun- 
sel), for  appellants.  Bntterfleld  ft  Keai«y 
(H.  B.  Winsor,  of  connsel),  for  appellees. 


MOORE,  J.  This  is  an  action  of  ejectment 
The  plaintiffs  bring  the  case  here  by  writ 
of  error. 

Prior  to  the  14th  day  of  May,  18.35,  and  on 
that  day,  Louis  Campan  was  the  owner  of 
lot  5,  section  4,  of  the  original  plat  of  the  vil- 
lage of  Grand  Rapids,  and  on  that  day  Louis 
Campau  and  his  wife  conveyed  all  of  lot  5, 
except  the  north  65  feet  thereof,  by  quitclaim 
deed,  the  provisions  of  which  deed  are  as  fol- 
lows: "This  indenture  made  this  fourteenth 
day  of  May  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  thirty  five,  between  Louis 
Campau  and  Sophia,  bis  wife,  of  Kent  Allch- 
Igan,  of  the  first  part,  and  Antoine  Carmell 
and  Tesez,  his  wife,  during  their  life,  and 
their  heirs  after  their  decease  of  the  place 
aforesaid  of  the  second  part  witnesseth." 
The  granting  (dause  conveys  to  "said  parties 
of  the  second  part  and  to  their  heirs."  The 
habendum  reads:  "To  have  and  to  hold  the 
said  premises  aforesaid  to  the  said  parties  of 
the  second  part,  their  heirs  and  assigns,  for- 
ever." The  plaintiffs  in  this  case  represent 
the  heirs  of  Antoine  and  Tesez  Carmell ;  Gid- 
eon Carmell  holding  the  interest  of  all  of  his 
brothers  and  sisters,  except  that  of  his  sister 
Theresa,  and  Lavlna  Loosemore,  representing 
a  portion  of  Theresa's  interest  being  one  of 
her  descendants.  The  evidence  shows  a  con- 
veyance subsequent  to  the  one  Just  described 
by  Antoine  Carmell  to  Alexis  Bailey.  The 
date  of  this  conveyance  was  May  27,  1837, 
and  it  conveyed  the  premises  in  question. 
|t  was  disputed  as  to  whether  the  wife  Join- 
ed in  this  conveyance  or  not,  and  the  con- 
veyance not  being  in  the  possession  of  either 
party,  and  the  record  of  it  having  been  de- 
stroyed, the  Scranton  abstract  which  is  a  legal 
record  in  Kent  county,  was  given  in  evidence. 
This  abstract  showed  the  name  of  Antoine 
Carmell  only  in  the  grantor's  colump ;  but 
there  was  an  erasure,  showing  on  the  page 
after  the  word  Carmell,  which  defendants' 
connsel  claimed  was  where  the  symbol  wife 
had  been,  and  that  this  symbol  appeared  in 
the  original  abstract,  and  that  the  wife,  Tes- 
ez, Joined  in  the  deed.  Plaintiffs  claim  that 
the  wife  did  not  sign  this  conveyance,  and 
stand  on  the  Scranton  abstract  as  It  appears. 
Defendants  claim  through  mesne  conveyance 
under  this  title,  also  on  certain  tax  titles, 
which  win  be  mentioned  later  on,  and  also  by 
adverse  possession. 

The  appellants  claim  that  the  fundamental 
question  Is  whether  the  deed  mentioned  con- 
veyed to  Antoine  Carmell  and  his  wife  a  fee 
to  them  as  tenants  by  the  entireties  as  claim- 
ed by  defwidants,  or  whether,  as  claimed  by 
plaintiffs.  It  conveyed  to  the  Carmells  simply 
a  life  estate  with  a  remainder  in  fee  to  their 
heirs.  Connsel  for  the  appellants  say  the 
solution  of  these  questions  depends  upon 
whether  the  rale  In  Shelley's  Case  is  appli- 
cable to  this  case.  It  is  insisted:  "The  rule  in 
Shelley's  Case  does  not  apply,  because  the 


•For  ftlMr  CMW  IM  SUM  topic  and  soctlon  NUMBER  in  Dec.  *  Am.  Digs.  U07  to  date.  4b  Raporter  Indexes 


Digitized  by 


Lioogle 


836 


128  NORTHWESTERN  REPORTER. 


(HldL 


deed  In  the  case  at  bar  Is  not  within  the  lan- 
guage or  theory  of  that  rule.  (2)  The  heirs 
of  Antolne  and  Tesez  are  parties  to  this  con- 
veyance. They  take  as  purchasers.  Conse- 
quently the  rule  In  Shelley's  Case  can  have 
no  application  unless  It  be  to  the  heirs  of 
these  heirs.  It  the  rule  In  Shelley's  Case  Is 
applicable  at  all  to  this  deed,  it  can  apply 
only  to  the  heirs  of  Antolne  and  Tesez.  These 
being  parties  of  the  second  part,  they  con- 
stitute a  new  stock  of  inheritance,  and  their 
heirs  are  those  Intended  by  the  word  'heirs' 
In  the  habendum.  (3)  At  the  time  this  deed 
was  made,  the  law  of  the  territory  of  Michi- 
gan was  French  law.  The  rule  In  Shelley's 
Case  was  not  a  part  of  the  French  law,  and 
this  did  not  embody  any  such  rule."  ESach 
of  these  propositions  is  argued  at  great 
length.  The  defendants  controvert  each  of 
the  above  propositions  at  very  great  length. 
They  Insist  the  rule  In  Shelley's  Case  was 
the  law  here,  when  the  deed  to  the  Carmells 
was  made,  that  it  Is  applicable  to  this  case, 
that  the  Carmells  obtained  by  virtue  of  the 
deed  the  title  In  fee  as  tenants  by  the  entire- 
ties, that  Mrs.  Carmell  Joined  in  the  deed 
from  her  husband,  and  that  plaintiffs  have 
no  title  upon  which  to  base  an  action  of  eject- 
ment. Defendant  Nellls  also  claims  the  land 
In  question  under  eight  tax  titles,  all  of 
which  she  claims  are  valid,  and  that  defend- 
ants were  therefore  entitled  to  the  direction 
of  a  verdict  In  their  favor.  It  Is  claimed, 
further,  that,  as  Mrs.  Nellls  defends  under 
a  title  based  primarily  upon  the  sale  of  the 
lands  for  unpaid  taxes,  she  Is  entitled  to  the 
benefit  of  the  short  statute  of  limitations  ap- 
plicable to  such  case. 

It  will  be  observed  that  the  case  presents 
a  great  many  very  Interesting  legal  questions. 
In  our  view  of  the  record,  it  is  not  necessary 
to  discuss  all  of  these;  but  a  disposition  of 
one  of  them  must  decide  the  case  against  the 
claim  of  appellants. 

The  record  shows  without  dispute  that  aa 
early  as  in  1854  William  R.  Barnard  acquired 
tax  titles  to  the  land  In  controversy  for  the 
taxes  of  1848,  1850,  1851,  and  1852,  and  enter- 
ed Into  the  possession  of  the  premises  under 
his  tax  titles,  and  proceeded  to  build  a  hotel 
thereon.  At  this  time  be  had  no  other  title 
than  his  tax  deeds.  He  and  his  grantees  have 
been  in  open  and  notorious  possession  ever 
since,  and  are  still  In  possession.  Solomon  O. 
Kingsbury  acquired  a  tax  deed  for  the  taxes 
of  1860.  He  had  no  other  title  at  this  time. 
John  C  Fitzgerald  obtained  a  tax  title  for  the 
taxes  of  1877.  At  this  time  he  had  no  title 
to  the  property,  and  none  of  them  owed  any 
duty  to  the  plaintiffs  to  pay  these  taxes. 

There  was  no  reason  why  each  of  these 
gentlemen  might  not  obtain  a  tax  title  and 
have  the  title  so  obtained  inure  to  his  bene- 
fit. See  Olmstead  v.  Tracy,  145  Mich.  299, 
108  N.  W.  649,  116  Am.  St.  Rep.  299,  and  the 
many  cases  cited  therein. 

Section  89,  found  on  page  151,  Laws  Mich. 


1853,  No.  80,  reads  as  follows:  "On  the  pres- 
entation of  such  certificate  of  sale  to  the  Au- 
ditor General,  after  the  expiration  of  the 
time  provided  by  law  for  the  redemption  of 
lands  sold  as  aforesaid,  he  shall  execute  to 
the  purchaser,  his  heirs  or  assigns,  a  deed  of 
the  land  therein  described,  unless  he  shall 
have  discovered  that  the  same  was  improp- 
erly sold;  which  deed  shall  be  prima  facie 
evidence  of  the  regularity  of  all  the  proceed- 
ings, from  the  valuation  of  the  land  by  the 
assessors,  to  the  date  of  the  deed  Inclusive, 
and  of  title  In  the  purchaser ;  and  every  such 
deed,  when  witnessed  and  acknowledged  In 
the  manner  prescribed  by  law  for  witnessing 
and  acknowledging  deeds  In  other  cases,  and 
after  It  shall  have  been  on  record  five  years 
In  the  office  of  the  register  of  deeds  of  the 
county  in  which  the  land  therein  described  is 
situated,  shall,  except  in  cases  where  the  Au- 
ditor General  has  cancelled  the  sale  pursuant 
to  law,  or  It  has  been  annulled  by  a  court  of 
competent  jurisdiction,  be  positive  evidence 
that  the  land  therein  described  was,  by  sudi 
deed,  conveyed  in  fee  simple  to  the  grantee 
therein  named,  and  his  heirs  or  assigns ;  but 
such  lands  shall  be  subject  to  all  unx>ald  tax- 
es properly  chargeable  thereon."  This  law 
was  amended  In  1855  (page  230,  No.  95)  by 
leaving  out  the  provision  making  the  deed 
after  its  record  for  five  years  positive  evi- 
dence of  a  fee-simple  title.  This  law  was 
amended  in  1858  by  making  provision  that,  in 
certain  cases,  after  the  tax  deed  had  been  on 
record  two  years.  It  should  be  positive  evi- 
dence of  title  In  fee  simple,  and  the  section 
ends  with  the  following  language:  "And  no 
suit  of  ejectment  shall  be  commenced  to  re- 
cover said  lands,  or  title  thereto  sustained 
thereafter,  by  any  i>erson  claiming  or  holding 
possession  or  title  through  any  other  source" 
Laws  1858,  pp.  185,  186,  No.  32,  S  89.  Section 
124  of  the  same  laws  contains  provisions  as 
to  what  the  Auditor  General  shall  do  and  aa 
to  the  effect  of  the  deed  given  by  him,  and 
ends  with  the  statement:  "And  no  suit  of 
ejectment  or  other  suit  for  the  recovery  of 
possession  shall  be  thereafter  commenced  to 
recover  said  lands,  nor  the  title  thereto  by 
any  person  claiming  or  holding  possession  or 
title  through  any  other  source."  By  section 
133  of  the  same  law  it  is  provided  that:  "In 
all  cases  in  the  prosecution  or  defense  of  an 
action  of  ejectment  or  trespass,  by  any  person 
.holding  or  claiming  land,  under  any  deed  or 
deeds  or  oth&e  conveyance  of  land  bid  off  or 
purchased  for  delinquent  or  unpaid  taxes,  the 
party  so  claiming,  under  and  by  virtue  of 
such  purchase  for  unpaid  taxes  as  aforesaid, 
may  show  his  title  to  said  land  and  premlaes, 
whether  the  same  was  derived  under  one  or 
more  purchases  or  sales  for  taxes  or  other- 
wise, and  may  give  In  evidence  any  and  all 
deeds  of  conveyance  or  other  evidence  of  such 
purchase  as  aforesaid,  whidi  he  may  at  anjr 
one  or  more  dlff^ent  time*  have  received  on 
sales  for  taxes,  and  may  claim  title  under 
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an7  or  all  of  them."  Section  185  of  the  Laws 
of  1868  reads  as  follows:  "Any  description  of 
land  bid  off  to  the  state  at  the  annual  sales, 
which  shall  have  remained  undisposed  of  for 
five  years  from  the  date  when  It  was  so  bid 
off,  diall  vest  in  the  state  an  absolute  title  in 
fee  simple,  and  no  suit  of  ejectment  shall 
be  commenced  to  recover  said  lands  or  title 
thereto,  (or  be)  sustained  thereafter  by  any 
person  claiming  or  holding  possession  or  title 
throngh  any  other  source;  but  such  lands 
shall  be  subject  to  sale  at  any  time  by  pay- 
ment in  like  manner  as  other  state  tax  lands, 
the  amount  of  taxes  due  thereon  and  Interest 
at  the  rate  of  ten  per  cent. ;  and  after  the 
expiration  of  five  years,  as  aforesaid,  said 
lands  shall  be  stricken  from  the  assessment 
roll,  but  shall  be  restored  thereto  after  the 
same  shall  have  been  sold." 

We  now  quote  from  the  brief  of  counsel :  "As 
relates  to  the  two  years'  statute  of  limita- 
tions, contained  lU'  the  tAws  of  1858,  we  ad- 
mit that  this  statute  could  have  no  applica- 
tion as  against  one  in  possession  under  the 
government  title.  In  such  case  the  statute, 
so  far  as  it  declares  the  deed  to  be  conclusive 
evidence  of  title  after  being  recorded  two 
years,  is  unconstitutional.  Case  v.  Dean,  16 
Mich.  12 ;  Oroesbeck  v.  Seeley,  13  Mich.  328 ; 
Quinlon  v.  Rogers,  12  Mich.  168.  But  the 
case  at  bar  is  different.  Here  the  purchaser 
at  tax  title  sale  was  In  possession,  and  we 
seek  to  have  the  statute  treated  as  a  limi- 
tation law.  As  a  limitation  law.  It  may  be 
sustained,  and,  if  the  action  Is  not  brought 
within  two  years,  it  Is  barred.  Semer  v. 
Auditor  General,  133  Mich.  560  [95  N.  W. 
732];  People  v.  Turner,  117  N.  T.  227  [22 
K  B.  1022,  15  Am.  St.  Rep.  498] ;  People  v. 
Turner,  145  N.  T.  451  [40  N.  E.  400] ;  Turner 
V.  New  York,  168  U.  8.  90  [18  Sup.  CL  88, 
42  L.  EA.  392];  Saranac  Land  &  Timber  Co. 
v.  Comptroller  of  N.  Y.,  177  U.  8.  318  [20  Sup. 
Ct.  642,  44  Lu  Ed.  786] ;  Meigs  v.  Roberts.  162 
N.  Y.  371  [56  N.  E.  838,  76  Am.  St  Rep.  822]." 
See,  also.  Pub.  Acts  1885,  at  page  207. 

Section  3896  Comp.  Laws  reads:  "No  sale 
of  any  lands  or  deed  made  by  the  Auditor 
General  under  the  provisions  of  this,  act  shall 
be  set  aside  or  annulled  by  any  court  of  this 
state  after  the  purchaser,  his  heirs  or  assigns, 
have  been  In  actual  and  nndlsputed  posses- 
sion of  snch  lands  so  sold  or  conveyed,  for 
a  period  of  five  years  from  the  date  of  such 
purchase  or  deed."  Section  9714,  Comp. 
Laws,  provides  that,  in  case  of  ejectment 
to  recover  real  estate,  the  action  must  be 
brought  within  10  years  after  the  right  to 
bring  the  same  shall  have  first  accrued  to  the 
plaintiff,  or  to  some  person  through  whom  he 
claims  title,  where  defendant  claims  title 
under  a  deed  made  by  some  officer  in  this 
state  authorized  to  make  deeds  upon  the  sale 
of  lands  for  taxes  assessed  and  levied  within 
this  state.  It  has  been  held  that  this  section 
of  the  statute  protects  the  person  entering 


onder  tax  titles  after  10  years'  occupancy. 
Rellly  V.  Blaser,  01  Mich.  399,  28  N.  W.  151. 

Neither  Mr.  Kingsbury,  Mr.  Fitzgerald,  Mr. 
Oorham,  nor  Mr.  Barnard  incurred  at  any 
time  any 'duty  to  these  plaintiffs.  Mr.  Gor- 
ham  was  not  an  occupant  or  owner  of  the 
lands  when  the  taxes  of  1877  were  assessed. 
Both  Mr.  Kingsbury  and  Mr.  Fitzgerald,  as 
we  have  seen,  were  strangers  to  the  title, 
owing  no  duty  in  respect  of  payment  of  tax- 
es either  to  these  plaintiffs  or  the  state.  The 
tax  titles  so  acquired  by  these  various  pur- 
chasers were  transferred  and  through  mesne 
conveyances  became  vested  In  Mrs.  Nellis. 
Mrs.  Nellls  owed  to  plaintiffs  no  duty  which 
disabled  her  to  make  and  rely  upon  these 
purchases.  Her  testimony  is  she  did  not  even 
know  of  their  existence  and  never  heard  of 
any  of  the  Carmell  family  until  this  suit  was 
brought.  Under  the  authorities  above  cited, 
these  tax  titles  are  a  perfect  defense  to  this 
suit 

Upon  the  undisputed  evidence  Mr.  Barnard 
went  into  possession  of  the  locus  in  quo  under 
tax  titles  in  1854,  and  for  more  than  60  years 
these  premises  were  occupied  adversely  to 
these  plaintiffs ;  and  such  adverse  occupation 
was  open,  notorious,  hostile,  and  under  dalm 
of  right 

Judgment  la  affirmed. 


PEOPLE  V.  ALEXANDER. 
(Supreme  Couit  of  Michigan.     June  6,  IdlO.) 

1.  Homicide  ((  214*)— Bvidkrcb— Res  GasTiS 
— Dtiro  Declabations. 

In  a  proseoation  for  killing  defendant's 
wife,  alleged  dying  declarations  made  by  her 
after  the  shooting,  in  lo  far  as  they  included 
threats  claimed  to  have  been  made  by  defend- 
ant against  her,  not  attending  the  shooting  nor 
in  any  way  connected  therewith,  so  as  to  be 
a  part  of  the  res  gestae,  but  conBtituting  mere 
narrative  of  a  past  event,  were  inadmissible. 
[E<d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II  448-450;   Dec.  Dig.  I  214.*] 

2.  HovicioE  (I  338*)— Appeal— RuuNOS  oi? 
EvioE  NCB— Pbejt;  OICB. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant claimed  that  the  shooting  was  acci- 
dental, the  erroneous  admiBsion  of  alleged  dy- 
ing declarations  relating  to  previous  threats 
made  by  defendant  against  decedent  not  part 
of  the  res  gestae  was  prejudiciaL 

[Ed.   Note.— For   other  cases,    see   Homicide, 
Cent  Dig.  ||  709-713 ;   Dec.  Dig.  |  338.*] 

3.  Homicide    (|   166*)— Evidence— ArnTijDE 
or  Pabttes. 

In  a  prosecntion  for  killing  defendant's 
wife,  evidence  of  the  physician,  called  to  at- 
tend deceased  immediately  after  the  shooting, 
showing  an  atfectionate  relation  between  de- 
cedent and  defendant  was  admlBsible  as  bear- 
ing on  the  decree  of  colpabtlity,  which  decedent 
attached  to  her  husband  a  act. 

[E}d.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  i  319;   Dec.  Dig.  I  165.*] 

4.  Homicide  (|  214*)— Dyinq  Dxolabations— 
Subject- Mattes  or. 

In  a  prosecution  for  killing  defendant's 
wife,   evidence   of  endearments  between   them 
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after  the  shootinir  did  not  authoriie  the  Intio- 
duction  of  hearsay  testimony  as  to  previous 
troables  between  them  not  a  part  of  the  les 
geatee,    offered   as   dying   declarations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  44»-450 ;    Dec.  Dig.  |  214.*] 

Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  MandeU,  Jadge. 

John  Alexander  was  convicted  of  man- 
slaughter, and  he  brings  error.    Beversed. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  BIAIB,  and  STONE,  JJ. 

Edward  H.  Kennedy  and  Thomas  J.  Ma- 
hon,  for  appellant.  John  E.  Bird,  Atty.  Gen., 
Philip  T.  Van  Zlle,  Pros.  Atty.,  and  Fred  H. 
Aldrlch,  Asst  Pros.  Atty.,  for  the  Peopla 

BliAIR,  J.  Respondent  was  convicted  of 
manslaughter,  upon  an  Information  charging 
him  with  murdering  his  wife  by  shooting  her 
with  a  revolver.  Respondent  testified  that 
while  he  was  endeavoring  to  remove  the  cart- 
ridges from  his  revolver,  when  he  was  In- 
toxicated, It  was  accidentally  discharged. 
For  proof  of  the  charge  in  the  Information 
the  pieople  relied  largely  upon  the  dying  dec- 
larations of  the  wife,  made  from  time  to  time 
during  the  five  days  that  she  survived  her 
wound.  Portions  of  these  statements  were 
objected  to  by  respondent's  counsel,  and  the 
assignments  of  error  covering  the  rulings  of 
the  court  upon  such  objections  present  the 
principal  questions  for  our  consideration. 
We  have  no  doubt  that  a  sufficient  founda- 
tion was  laid  for  receiving  the  dying  declara- 
tions so  far  as  they  concerned  the  shooting 
itself  or  embraced  the  res  gestae  thereof.  But 
It  is  contended  that  certain  declarations  cov- 
ered by  the  assignments  of  error  were  receiv- 
ed which  did  not  relate  to  the  act  of  killing 
and  were  not  confined  to  the  circumstances 
attending  the  act  as  part  of  the  res  gestse, 
but  related  to  form»  and  distinct  transac- 
tions in  no  legal  sense  a  part  of  the  res  ges- 
Ue,  and  which  were,  therefore,  erroneously 
received  in  evidence. 

The  statement  by  Mrs.  Alexander  of  the 
shooting,  as  narrated  by  her  father,  was  as 
follows:  "Eva  said — that  is  my  daughter— 
'John  come  home  drunk  and  abused  me  and 
my  baby,  and  I  asked  J<An,  where  have  you 
been,  and  he  asked  me,  where  have  you  been.' 
Eva  told  him  she  had  been  over  to  the  gro- 
cery store,  and  bought  a  dozen  heads  of  cab- 
bage and  a  crock,  and  telephoned  to  him  for 
a  sauerkraut  cutter,  and  he  said  he  would 
make  one — he  could  make  one  better  than 
ttiey  could  buy,  and  she  said  he  brought  the 
sauerkraut  cutter  home,  but  she  didn't  see  it, 
but  he  still  abused  her,  and  says,  'Who's  been 
here?'  and  she  says,  'No  one  has  been  here,' 
and  he  says,  'Yes,  there  has  been  some  one 
here,'  and  she  said,  'If  you  say  so — if  you  say 
there  has  been  some  one  here — It  must  have 
been  so,*  and  she  said  she  was  afraid  of  him; 
that  she  dassn't  contradict  him ;  did  not  want 


to  contradict  him,  and  he  said.  There  was 
some  one  here,  and  I  will  shoot  you,'  and  slie 
said,  "Don't  dioot  me,  for  my  sake  or  my  baby's 
sake,'  or  "my  sake  or  Ood's  sake,  don't  shoot, 
John,'  and  he  said,  'I  will  shoot  you,'  and  sbe 
says,  'If  you  are  going  to  E^oot  I  will  have 
to  call  In  the  neighbors ;  I  will  have  to  call 
for  help,'  and  he  said,  'If  you  call  for  help, 
I  will  shoot  you,'  and  reached  for  the  revolv- 
er that  was  under  the  pillow,  and  said,  'Look 
out,  I  will  shoot,'  and  'he  shot  and  I  got  it,' 
and  she  says,  she  said,  'If  I  had  stepped  one 
step  further  to  the  left  I  would  have  been 
safe;  if  1  bad  been  one  step  further  to  tlie 
right  baby  would  have  got  it' " 

The  father  was  further  permitted,  against 
objection,  to  give  the  following  testimony : 
"Q.  What,  If  anything,  did  she  state  to  yon 
about  other  troubles  preceding  this?  A.  She 
never  mentioned  her  troubles  to  us  whatever, 
until  after  the  shooting.  Of  course  I  spoke 
to  her  alMut  the  troubles  once  or  twice 
through  her  sickness,  but  on  account  of  her 
severe  pain,  eta,  I  did  not  bother  her  a 
great  deal  about  It;  but  in  her  statement  to 
us  there,  the  day  before  she  died,  she  placed 
her  finger  to  her  lip  there,  and  lifted  it  np 
there  and  said.  There  is  a  mark  he  left  me, 
and  we  had  to  take  some  stitches  in  that' " 

Other  witnesses  testified:  "Q.  What,  If  any- 
thing, did  she  say  during  that  time,  after 
having  made  these  remarks  as  to  the  manner 
In  which  she  was  injured?  (Objected  to.) 
Court:  You  may  answer  that  A.  She  said 
'My  husband  deliberately  shot  me.'  Mr.  Ken- 
nedy: I  move  that  that  be  stricken  out  as 
an  improper  conclusion  in  any  witness,  and 
therefore  not  proper  in  this  declaration.  The 
Court:  Is  that  what  you  say  Mrs.  Alexan- 
der said?  A.  Mrs.  Alexander  said,  'My  hus- 
band deliberately  shot  me.*  •  •  ♦  Q. 
What  further  was  said  with  reference  to  her 
relations  with  her  husband?  A.  She  said 
'Many  times  he  has  wronged  me,'  and  many 
bullets  she  had  dodged.  •  •  •  Well,  she 
was  suffering  great  pain,  and  she  said,  'Just 
to  think  that  my  husband  deliberately  shot 
me.'  *  •  *  Q.  What  further?  A.  She 
said  she  had  always  been  a  good  true  wife  to 
him.  *  *  *  Q.  Did  she  say  anything 
about  their  relations  prior  to  the  shooting? 
(Objected  to  as  Incompetent  and  Immaterial.) 
A.  Not  at  that  time.  Q.  Did  she  subsequent 
to  that  time?  A.  Yes,  sir;  she  said  he  had 
abused  her.  Mr.  Kennedy:  I  make  the  same 
objection.  Court:  That  was  at  a  different 
conversation.  Mr.  Aldrlch:  Yes,  but  later. 
*  •  *  A.  When  she  was  suffering  Intense 
pain,  she  said,  'And  just  tliink,  he  shot  me. 
It  is  not  the  first  time;  many  times  he  has 
threatened  me,  and  many  buUets  I  have 
dodged.'" 

This  court  held  in  People  v.  Beverly,  108 
Mich.  509,  66  N.  W.  879,  that  threats  obvious- 
ly and  intimately  connected  with  the  homi- 
cide were  admissible  in  evidence  as  dying 
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declaratlona,  as  throwing  light  upon  the  cause 
of  the  shooting.  In  that  case  the  threats 
were  ^edflc  that  If  hla  wife  should  leave 
him  or  refuse  to  cohabit  with  him  he  would 
shoot  her,  and  It  am)eared  that  when  the  pre- 
cise contingency  arose  in  the  event  of  which 
he  threatened  to  shoot  her  he  did  shoot  her. 
In  the  present  case  the  anterior  threats  were 
general,  and,  according  to  her  declarations, 
were  accompanied  by  many  attempts  to  shoot 
her,  which  ehe  was  fortunate  enough  to 
dodge.  So  far  as  her  declarations  go,  no  in- 
timate and  obvious  connection  existed  be- 
tween the  previous  threats  and  the  shooting 
in  question  here,  and  the  aggravated  assault 
and  battery  requiring  stitches  to  be  taken  in 
her  Up  was  apparently  in  no  wise  connected 
with  the  homicide.  While  the  narrative  may 
include  all  of  the  circumstances  attending  the 
criminal  act.  Including  threats  obviously  con- 
nected with  it,  and  the  declarant  may  state 
any  of  such  circumstances  which  she  might 
have  stated  if  she  had  survived,  the  uni- 
versal rule,  as  established  by  the  courts  is, 
that  such  declarations  may  not  Include  nar- 
rative of  matters  not  immediately  connected 
with  the  fatal  occurrence,  and  may  not  state 
mere  opinions  or  conclusions  where  such  opin- 
ions or  conclusions  would  not  be  admissible 
from  the  llpe  of  a  living  witness.  10  Am.  & 
Bug.  Ency.  382  et  seq.;  21  Cyc.  975;  People 
V.  Olmstead,  30  Mich.  431;  note  to  Worthing- 
ton  V.  State,  66  U  R.  A.  353;  note  to  State 
T.  Meyer,  86  Am.  St.  Rep.  637. 

The  statements  as  to  previous  trouble  were 
not  admissible  in  evidence,  and  should  have 
been  rejected.  In  view  of  respondent's  claim 
that  the  shooting  was  entirely  accidental,  it 
cannot  be  said  that  the  errors  were  without 
prejudice.  Neither,  in  our  opinion,  does  the 
record  justify  the  argument  that  the  declara- 
tions In  question  were  admissible  in  opposi- 
tion to,  or  in  explanation  of,  the  expressions 
of  affection,  by  Mrs.  Alexander  for  her  hus- 
band called  out  on  cross-examination  by  re- 
spondent's counsel. 

The  first  witness  called  by  the  prosecution 
was  the  physician  who  attended  Mrs.  Alex- 
ander immediately  after  she  was  shot  He 
testified  on  his  direct  examination:  "She 
told  me  she  was  shot.  She  said  my  husband 
shot  die,  when  she  was  placed  on  the  couch 
In  answer  to  my  question.  Nothing  further 
was  said  in  that  regard."  On  cross-examina- 
tion be  testified,  among  other  things,  as  fol- 
lows: "Then  Mr.  Alexander  came  in  shortly, 
and  I  heard  her  say  to  him,  'My  dear  bus- 
baud,'  in  affectionate  terms.  During  the  en- 
tire time  there  she  constantly  used  endearing 
terms  toward  her  husband.  I  heard  her  say: 
'Come  to  me,  my  dear  husband.'  And  from 
the  conversation  had  there  the  two  of  them 
appeared  to  be  affectionate  to  each  other. 
*  •  *  After  I  returned  I  heard  him  use 
farther  endearing  terms  to  her  and  she  to 
him.    He  was  at  that  time  rendering  what 


assistance  be  could.  •  •  *  She  asked  Ood 
to  bless  her  and  take  care  of  baby  and  her 
husband.  *  *  *  He  wanted  me  to  be  sure 
and  do  right  He  was  then  very  affection- 
ate toward  her  and  concerned,  and  she  was 
the  same  toward  him."  The  next  witness 
called  by  the  prosecution  was  Mrs.  Alexan- 
der's father,  who  testified  as  hereinbefore 
stated.  We  think  the  testimony  of  the  physi- 
cian upbn  cross-examination  was  competent, 
as  showing  the  attitude  of  the  wife  towards 
the  husband  soon  after  the  shooting  and  as 
having  some  bearing  upon  the  degree  of  cul- 
pability which  she  attached  to  his  act  Hurd 
y.  People,  25  Mich.  405.  Other  witnesses  for 
the  prosecution  testified  to  the  same  effect, 
and,  in  fact,  the  testimony  was  undisputed. 
So  far  as  the  record  discloses,  her  endearing 
remarks  to  her  husband  were  not  parts  of  a 
conversation  qualifying  them  in  any  way  or 
given  in  Immediate  connection  with  any  of 
the  declarations  put  in  evidence.  We  do  not 
think  that  the  cross-examination  in  this  re-' 
gard  justified  the  introduction  of  hearsay  tes- 
timony as  to  previous  troubles.  The  public 
necessity  which  admits  hearsay  testimony  in 
cases  of  homicide  covers  only  the  res  gestte 
of  the  fatal  oooirrence. 

We  do  not  deem  it  necessary  to  discuss  the 
other  assignments  of  error,  since  the  alleged 
errors  upon  which  they  are  founded  will 
probably  not  arise  upon  another  trial. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 


GRANT  BROS.  AUTO  CO.  t.  COTTER  et  al. 

(Supreme  Conrt  of  Midilgan.     June  6,  1910.) 

1.  INTESPIXADEB  (i  1»)—Pboobbdingb— Com- 
plaint. 

A  complaint  alleged  that  complainant  re- 
ceived an  automobile  for  storage  from  defend- 
ant H.  and  bad  a  lien  thereon;  that  defendant 
C.  replevied  and  sold  it  under  a  claim  of  own- 
ership and  paid  plaintiff  the  amount  of  his 
Hen  out  of  the  proceeds;  that  thereafter  H. 
brought  trover  apainst  complainant;  that  com? 
plainaot  had  no  interest  in  the  automobile,  and 
before  the  commencement  of  snch  suits  was  un- 
able to  determine  which  defendant  was  enti- 
tled to  possession,  and  was  at  all  times  willing 
to  surrender  it  to  the  person  entitled ;  that, 
if  complainant  was  compelled  to  defend  botii 
suits,  it  wonld  be  nnnecessarily  harassed  by  a 
multiplicity  of  suits,  and  put  to  unnecessary 
expense :  and  that  complainant  did  not  collude 
with  either  defendant  relating  to  the  matter  in 
controversy,  and  was  not  indemnified  by  either 
of  them,  and  had  not  exhibited  the  complaint 
at  defendants'  request.  The  relief  prayed  was 
that  defendant  C.  be  required  to  pay  the  net 
proceeds  of  the  sale  to  the  register  of  conrt  to 
await  final  disposition  of  the  case  and  that  com- 
plainant be  discharged  of  liability,  and  that 
defendants  be  required  to  set  forth  which  of 
them  was  entitled  to  the  automobile  when  it 
was  replevied,  to  whom  the  proceeds  of  the 
sale  belong,  and  that  defendants  may  inter- 
plead and  adjust  their  demands  between  them- 
selves.   Held,  that  the  bill  was  a  strict  bill  of 
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interpleader  and   not  a  Ull  In  the  natnn  of 
interpleader.' 

[Eld.  Note.— For  other  case*,  see  Interpleader, 
Cent  Dig.  H  1.  2;    Dec.  Dig.  |  1.*] 

2.  Intebplxadeb  (f  23*)— Biix— REQUiaiTKS— 
Statehent  or  Gonflictinq  Claim. 

The  bill  was  bad  for  not'  distinctly  stat- 
ing the  nature  and  character  of  the  conflicting 
claims  of  each  claimant,  which  a  bill  of  inter- 
pleader should  do. 

[E!d.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  i|  47,  61 ;   Dec.  Dig.  I  23.*] 

&  Intebpleadeb  (J  9*)— RiQHT  OF  Action— 
Cl.AIlf  Thbouoh  Coumon  Sotjbcb— Neces- 

8I1T. 

The  bill  could  not  be  maintained  as  a  bill 
of  interpleader  because  it  did  not  show  a  claim 
of  title  Dy  claimants  through  a  common  source, 
but  was  an  attempt  by  a  bailee  to  maintain 
the  bill  as  to  a  controversy  between  hia  bailor 
and  a  stranger. 

[EM.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  |  10;   Dec.  Dig.  I  9.»] 

4.  Intebpleadeb  (8  27*)- Pbocbedings— De- 

UURBEX. 

The  sufficiency  of  a  bill  of  interpleader  as 
af^ainst  a  demurring  defendant  must  be  deter- 
mined from  the  bill  alone,  and  allegations  of 
the  answer  of  another  defendant  in  8upi>ort  of 
the  bill  cannot  be  considered  in  ruling  on  the 
demurrer. 

IBd.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  (  61 ;.  Dec.  Dig.  i  27.*] 

5.  Intebpleadeb  (I  6*)— Right  of  Action — 
Possession  to  Support  Action. 

A  bill  of  strict  interpleader  can  be  filed 
only  by  one  in  possession  or  control  of  the 
thing  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  I  6 ;    Dec.  Dig.  |  6.»] 

6.  Intebpleadeb  ((  2*)— I^cfenses— Adequa- 
OT  or  Lboal  Reiiedt. 

In  view  of  Comp.  Laws,  f  10,676,  permit- 
ting either  party  in  rei^evin  to  show  tnat  be 
has  only  a  special  property  in  the  chattels  in- 
ToWed,  when  the  findings  shall  be  in  accord- 
ance with  sach  fact  and  such  judgment  ren- 
dered as  will  be  just  Iwtween  the  parties,  the 
bailee  of  an  automobile  with  a  lien  thereon, 
which  another  replevied  under  a  claim  of  own- 
ership and  right  of  possession,  and  had  sold, 
paying  such  bailee  the  amount  of  his  lien,  could 
fully  protect  his  rights  through  his  defense  in 
the  replevin  action,  so  that  he  was' not  entitled 
to  maintain  an  interpleader  suit  against  the 
replevin    plaintiff   and    the   bailor   who   subse- 

Sinently  brought   trover  against  him  as   bailee 
or  the  value  of  the  automobile. 
[EM.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  |  8;    Dec.  Dig.   |  2.*] 

Appeal  trom  Clrcnlt  Court,  Wayne  Conn- 
ty.  In  Cbancery;  James  O.  Murfln,  Judge. 

Suit  by  the  Grant  Bros.  Auto  Company 
against  John  F.  Cotter,  special  administrator 
of  the  estate  of  Septimus  Gauthler,  deceased, 
and  another.  From  a  decree  sustaining  a  de- 
murrer to  the  complaint,  complainant  ap- 
peals.   Affirmed. 

Argued  before  MOORE,  McALVAT, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Devine  &  Snyder,  for  appellant  John  F. 
Cotter  (Henry  C.  Walters,  of  counsel),  for 
appellees. 

BLAIB,  J.  The  bill  of  complaint  avers 
that  prior  to  July  16,  1909,  'complainant  re- 


ceived tot  stomge  from  defendant  Grace  B. 
Hughes,  and  had  in  Its  possession  on  that 
day,  an  automobile  upon  wbicb  it  had  a  lien 
for  the  sum  of  f496.68;    tliat  on  the  day 
last  mentioned  the  defendant  Cotter,  claim- 
ing to  be  the  owner  and  entitled  to  the  pos- 
session of  the  automobile,  took  it  upon  a  writ 
of  replevin  and  sold  it  for  the  sum  of  $1,350, 
out  of  which  he  paid  to  complainant   the 
amount  of  its  lien ;  that  on  the  19th  day  of 
July,  1909,  the  defendant  Hughes  commenced 
an  action  of  trover  against  complainant  to 
recover  the  value  of  the  automobile;    tliat 
complainant  faas  no  interest  in  the  automo- 
bile, and  before  the  commencement  of  said 
suits  was  unable  to  determine  which  of  said 
defendants  was  legally  entitled  to  the  posses- 
sion thereof  and  has  at  all  times  been  will- 
ing  to  turn  the  same  over  to  such  person; 
that,  if  required  to  defend  both  suits,  com- 
plainant "would  be  unnecessarily  molested, 
vexed,  harassed,  and  annoyed  by  a  multi- 
plicity of  suits  about  the  matter  in  which 
neither  it  nor  its  predecessors  have  or  ever 
have  had  any  Interest  whatsoever  outside  of 
a  lien  for  a  small  portion  of  the  purchase  mon- 
ey which  was  duly  paid  by  the  said  John  F. 
Cotter,  special  administrator,  etc.,  upon  the  re- 
taking of  the  aforesaid  automobile  under  his 
writ  of  replevin;  that  it  would  be  put  to  a 
great  and  unnecessary  expense  in  defending 
the  aforesaid  suits  at  law;  that  it  would  be- 
come liable  to  costs,  none  of  which  it  could  re- 
cover from  any  one  person;  and  that  by  reason 
thereof  it  would  suffer  irreparable  loss  and 
Injury.    Tour  orator  further  represents  that 
it  does  not  in  any  respect  collude  with  either 
of    the   aforesaid   defendants  touching   the 
matter  in  controversy  in  this  cause,  nor  is  It 
in  any  manner  indemnified  by  the  defendants, 
or  either  of  them,  nor  has  it  exhibited  this, 
its  amended  bill  <^  complaint,  at  the  request 
of  the  defendants,  or  either  of  them,  but 
merely  of  its  own  free  will  and  to  avoid  be- 
ing molested,  vexed,  and  harassed,  toudiing 
the  matter  contained  herein."     The  prayer 
for  relief,  among  other  things,  asks  that  de- 
fendant Cotter  pay  the  net  result  of  the  said 
sale  ($864.42)  into  the  hands  of  the  register 
of  the  court  to  await  the  final  disposition  of 
the  case;    that  complainant  be  disci^arged 
from  further  liability;    "that  the  said  de- 
fendants may  severally  set  forth  to  which  of 
them  the  said  automobile  did  of  right  belong 
and  who  was  entitled  to  the  possession  thenot 
on  the  aforesaid  16th  day  of  July,  1909,  when 
the  said  automobile  was  taken  from  the  pos- 
session of  your  orator   by  and  under  the 
aforesaid  writ  of  replevin,  and  to  which  of 
them  the  aforesaid  sum  of  $854.42  does  of 
riglit  belong  and  who  is  entitled  thereto,  and 
how  in  particular  each  of  them  makes  oat 
his  claim  thereto;   that  the  said  defendants 
may  interplead  and  settle  and  adjust  their 
demands  between  themselves,  and  this  court 
may  determine  to  which  of  them  the  said 
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automobile  did  of  rlgfat  belong  on  the  aald 
16tb  day  of  Jnly,  1009;  and  that  the  aald  aum 
of  mone^  be  paid  over  and  surrendered  to 
whomsoeyer  shall,  In  the  Judgment  of  the 
court,  It  appear  of  right  to  belong."  The  bill 
also  prays  for  a  temporary  and  permanent 
Injunction  against  the  further  prosecution  of 
the  suits  at  law  and  prays  for  general  relief. 

On  August  20,  1909,  the  defendant  Grace 
B.  Hughes  filed  her  answer,  substantially  ad- 
mitting the  arerments  of  the  bUI  of  complaint 
and  alleging  title  to  the  automobile  and  the 
right  to  its  possession  by  gift  causa  mortis 
from  Septimus  Ganthler,  subject  to  a  lien  of 
complainant  for  a  iwrtlon  of  the  purchase 
price:  "This  defendant  further  shows  that 
she  is  satisfled  that  the  amount  received  from 
the  sale  of  said  automobile  by  the  said  John 
F.  Cotter,  special  administrator,  etc.,  to  wit, 
the  sum  of  91,350,  Is  adequate,  and  that  she 
Is  satisfled  with,  and  consents  to  the  payment 
to  said  complainant  of,  the  said  sum  of  $495.- 
58  In  payment  of  the  balance  of  the  purchase 
price  of  and  the  repairs  to  said  automobile. 
All  of  which  this  defendant  Is  ready  to  aver, 
maintain,  and  prove  as  this  court  shall  di- 
rect, and  she  prays  the  benefit  of  a  cross- 
bill against  the  defendant  John  F.  Cotter, 
special  administrator,  etc.,  of  the  estate  of 
Septimus  Gauthier,  deceased,  and  asks  that 
this  court  may  order  that  the  said  sum  of 
9864.42,  which  was  received  by  said  John  F. 
Cotter,  special  administrator,  etc.,  on  the  sale 
of  said  automobile,  nmy  be  paid  to  the  regis- 
ter of  this  court,  subject  to  the  order  of  this 
court  daring  the  pendency  of  this  suit,  and 
that  upon  the  final  hearing  of  this  cause 
this  court  may  decree  that  tiie  said  sum  of 
1864.42,  being  the  balance  of  the  purchase 
price  of  said  automobile,  may  be  paid  to  this 
defendant,  and  that  the  said  John  F.  Cotter, 
spedal  administrator  of  the  estate  of  Septi- 
mus Gauthier.  deceased,  may  be  decreed  to 
have  no  right,  title,  or  Interest  therein,  or  in 
any  part  thereof,  and  that  the  said  John  F. 
Cotter,  special  administrator,  etc.,  may  be 
decreed  to  pay  all  and  singular  the  costs  of 
this  suit,  as  well  those  taxed  in  favor  of  the 
complainant  as  those  of  this  defendant  In 
this  behalf  sustained,  and  for  such  other  and 
farther  relief  as  in  equity  she  is  entitled  to." 

On  September  9,  1909,  the  defendant  Cot- 
ter filed  a  demurrer,  stating  the  following 
grounds  therefor:  "(1)  That  the  complain- 
ant has  not  in  and  by  its  said  bill  made  or 
stated  such  case  as  does  or  ought  to  entitle  It 
to  any  such  relief  as  is  hereby  sought  and 
prayed  for  against  this  defendant.  (2)  That 
the  said  complainant  has  a  full,  complete,  and 
adequate  remedy  at  law.  &)  That  the  In- 
terest pf  said  complainant  in  the  subject- 
matter  of  the  suit  is  such  an  interest  as  to 
defeat  its  dalm  of  right  to  interplead  this  de- 
fendant (4)  That  said  complainant  has  po»- 
session  of  no  fund  or  property,  and  therefore 
is  not  entitled  to  the  relief  of  interpleader  as 


prayed  for.  (5)  That  there  is  cgidi  a  j^vlty 
of  contract  between  the  complainant  and  de- 
fendant Grace  B.  Hughes,  namely,  that  of 
principal  and  agent,  as  to  deprive  complain- 
ant of  the  neutral  character  necessary  in  an 
interpleader,  (C)  That  there  Is  not  a  sufll- 
cient  statement  of  the  facts  upon  which  the 
claim  of  ownership  of  defendant  Grace  B. 
Hughes  is  based  so  as  to  show  any  right  on 
the  part  of  said  Grace  B.  Hughes  to  demand 
possession  of  the  subject-matter  in  suit  (7) 
That  said  court  has  no  Jurisdiction  over  the 
person  of  the  defendant  John  F.  Cotter,  act- 
ing in  his  official  capacity  as  special  adminis- 
trator of  the  estate  of  Septlmils  Gauthier,  de- 
ceased." The  demurrer  was  sustained  by  the 
circuit  court  upon  the  ground  that  the  bill 
was  a  bill  of  strict  Interpleader  and  that  such 
a  bill  could  not  be  maintained  by  bailees  as 
to  a  controversy  between  their  bailor  and  a 
stranger.  Complainant  has  appealed  to  this 
court 

The  bill  appears  upon  its  face  to  be  a 
strict  bill  of  Interpleader,  and  not  a  bill  in 
the  nature  of  Interpleader.  Stephenson  v. 
Burdett,  56  W.  Va.  109,  48  S.  B.  846,  10  L. 
R.  A.  (N.  8.)  748;  11  Ency.  PI.  &  Pr.  479. 

As  against  the  demurrant,  we  cannot  con- 
sider the  allegations  of  the  answer  In  support 
of  the  bill,  but  must  determine  the  issue  from 
the  bill  alone. 

The  bill  should  state  dlstlnetly  the  nature 
and  character  of  the  conflicting  claims.  11 
Ency.  PI.  &  Pr.  464.  The  present  bill  does 
not  state  the  nature  of  the  claim  of  either 
claimant 

A  bill  of  strict  interpleader  can  only  be 
filed  by  one  in  possession  or  control  of  the 
fund  or  thing  in 'dispute.  11  Ency.  PI.  &  Pr. 
460.  The  present  bUl  avers  that  complainant 
is  not  In  possession  of  the  thing  or  the  fund 
derived  from  the  sale  thereof. 

As  this  bill  does  not  show  a  claim  of  title 
by  the  claimants  through  a  common  source, 
the  bill  was  not  maintainable,  for  the  reasons 
stated  by  the  circuit  Judge.  11  Ency.  PI.  & 
Pr.  452,  and  cases  cited  In  note  and  in  the 
opinion  of  the  circuit  Judge. 

We  are  also  of  the  opinion  that  the  com- 
plainant has  an  adequate  remedy  through  his 
defense  to  the  replevin  suit  and  can  fully 
protect  his  interests  and  rights  therein.  3 
Comp.  Laws,  1 10,676 ;  Long  v.  Barker,  85  III. 
431. 

The  decree  is  afllrmed,  with  costs,  but  with- 
out prejudice  to  complainant's  defense  of  the 
suits  referred  to. 


METERS  V.  MBTERS. 

(Supreme  Court  of  Michigan.     June  9,  1910.) 

1.  DivoBCE  (§  300*)— Decbeb— Modification 
— OoNsraucTiON . 

An  order  modified  a  divorce  decree  by 
striking  every  provision  requiring  payment  of 
money  by  dnendant  "from  and  after  the  date 
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hereof,"  without  prejndlce  to  complalnaiifB 
right  to  apply  for  maintenance  of  certain  chil- 
dren when  she  should  return  them  to  K.  county, 
and  restore  defendant's  privilege  to  visit  them. 
Held,  that  such  modification  relieved  defendant 
from  the  payment  of  sums  required  by  the  orig- 
inal decree  only  from  the  date  of  the  modifica- 
tion. 

[EM.  Kote.— For  other  cases,  see  Divorce,  Dea 
Dfg.  §  300.*] 

2.  DivoBCE  (I  302*}— Decbkb— Snpt7i.ATiow. 

Where,  after  divorce  proceedings  were  in- 
stituted, the  parties  stipulated  that  the  wife 
should  have  custody  of  the  minor  children,  and 
that  the  husband  should  pay  for  their  support 
J15  every  fortnieht,  with  the  right  to  visita- 
tion, the  right  of  visitation  was  an  important 
provision  of  the  stipulation  and  was  improp- 
erly omitted  from  tne  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  S  302.»] 

3.  DiVORCK  (I  30»*)— StTFPOBT  of  OHII.DBBN— 
TEBVINATION'    of    LlABILlTT. 

A  stipulation  for  a  divorce  decree  provided 
for  the  payment  of  alimony  and  ^15  every  fort- 
night by  the  husband  for  the  support  of  the 
children,  with  the  right  of  visiting  the  children 
at  proper  times.  The  decree,  which  was  ren- 
dered without  notice  to  the  husband,  contained 
no  provision  for  visitation.  The  wife  there- 
after remarried  and  removed  to  North  Dakota 
with  the  children,  after  which  defendant  failed 
to  make  further  payments  for  the  children's 
support,  and  in  a  proceeding  to  recover  the 
delinquent  installments  applied  to  have  the 
decree  modified  so  as  to  relieve  him  from  such 
obligation  unless  the  children  were  given  into 
his  custody.  Held,  that  the  court  was  Jnstifled 
in  relieving  defendant  from  the  provision  of  the 
decree  requiring  him  to  contribute  to  the  main- 
tenance or  the  children  while  in  the  custody  of 
the  mother. 

(Ed.  Note.— For  other  cases,-  see  Divorce,  Dec. 
Dig.  S  S09.»]  ^^ 

Appeal  from  Circuit  Court,  Kent  County, 
in  Cliancery;   Willis  B.  Pa-kins,  Judge. 

Action  by  Myrtle  B.  Meyers  against  Lam- 
bert G.  Meyers.  From  an  order  modifying  a 
divorce  degree,  complainant  appeals.  Af- 
firmed. 

Argued  before  OSTRANDER,  McALVAT, 
BROOKE,  BLAIR,  and  STONE,  JJ. 

Charles  E.  Ward,  for  a]K>eUant  John  J. 
Jackson  (Wm.  B.  Brown,  of  counsel),  for  ap- 
pellee. 

McALVAT,  J.  This  Is  an  appeal  from  an 
order  modifying  a  decree  which  bad  been 
granted  in  this  case  to  complainant  in  the 
circuit  court  for  Kent  connty  September  29, 
1003,  giving  her  a  divorce  from  defendant  on 
the  ground  of  extreme  cruelty,  and  the  cus- 
tody of  two  sons,  at  that  time  aged  9  and  7 
years,  until  they,  respectively,  attained  the 
age  of  14  years,  and  among  other  things  re- 
quiring defendant  to  pay  her  "for  the  sup- 
port, maintenance,  and  education  of  said  chil- 
dren the  sum  of  $15  every  two  weeks."  On 
September  21,  1905,  complainant  married  a 
wan  nanted  Charles  Smith,  and  they  moved 
at  once  to  Ashland,  Wis.,  taking  these  two 
children  with  them,  and  at  the  time  this  mat- 
ter was  heard  they  lived  in  North  Dakota. 
After  taking  the  children  from  the  state,  com- 


plainant never  answered  his  letters  nor  aAed 
for  any  further  payments  except  through  her 
attorney  a  abort  time  hetore  bringing  the  con- 
tempt proceedings.  Defendant  paid  all 
amounts  as  above  decreed  up  to  and  Including 
September  14,  1906.  On  October  7,  1908,  an 
order  to  show  cause  why  an  attachment 
should  not  issue  against  him,  and  why  lie 
should  not  be  punished  for  contempt  for  re- 
fusal and  neglect  to  comply  with  the  said  de- 
cree after  September  14,  1906.  Defendant  at 
this  time  resided  and  worked  In  Detroit  at 
his  trade  as  a  wood  carver.  He  also  had  re- 
married. He  filed  afBdavitB  in  answer  to 
sndi  application,  and  also  made  a  motion  to 
dismiss  the  proceedings.  Pending  these  pro- 
ceedings defendant  filed  a  petition  to  modify 
the  decree  and  to  relieve  him  from  further 
obligatlMi  thereunder,  on  the  ground,  princi- 
pally, that  contrary  to  the  agreement  made 
between  the  parties  he  has  been  deprived  of 
the  privilege  of  seeing  and  visiting  his  chil- 
dren, to  which  complainant  made  answer  by 
afiSdavlts.  Adjournments  were  had  from 
time  to  time  until  December  14,  1908,  when 
both  matters  came  on  to  be  beard.  By  stip- 
ulation in  open  court  it  was  agreed  that  they 
be  heard  together.  Later,  after  due  consider- 
ation, the  court,  in  the  contempt  proceedings, 
found  that  defendant  had  not  willfully  or  in- 
tentionally violated  the  terms  of  the  decree, 
and  was  not  in  contempt  and  ordered  and 
adjudged  that  he  was  not  in  contempt  of 
court,  and  ordered  the  petition  dismissed 
and  defendant  discharged.  From  which  or- 
der end  determination  of  the  court  no  appeal 
has  been  taken. 

In  the  matter  of  the  petition  to  modify  the 
decree,  the  court  on  the  same  day — ^February 
18, 1009-ordered  and  decreed  "that  the  final 
decree  made  and  entered  In  the  above-entitled 
cause  *  •  •  be,  and  the  same  is  hereby, 
amoided.  dianged,  and  modified  by  striking 
out  and  eliminating  from  said  decree  each  and 
every  provision  therein  requiring  the  payment 
of  money  in  any  sum  or  at  any  time  by  said  de- 
fendant, Lambert  O.  Meyers,  from  and  after 
the  date  hereof."  Said  order  end  decree  fnr^ 
ther  stating:  "The  above  and  foregoing 
modification  of  said  final  decree  is  made 
without  prejudice  to  the  right  of  complainant 
to  make  ai^llcatlon  to  this  court  for  the 
maintenance  and  support  of  said  children  or 
either  of  them  named  In  said  final  decree  at 
any  time  when  she  shall  return  said  dilldren 
to  the  county  of  Kent  aforesaid,  and  allow 
and  restore  to  said  defendant  the  right  and 
privilege  to  visit  said  children."  From  this 
decree  complainant  has  appealed. 

It  is  first  urged  that  the  decree  is  retro- 
active and  relieves  defendant  from  payment 
of  all  unpaid  amounts  which  had  accrued  un- 
der this  decree  before  this  modification.  We 
do  not  so  construe  the  decree  appealed  from, 
but  hold  that,  by  the  use  of  the  words  "tram 
and  after  the  date  hereof,"  it  In  terms  oper- 
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ates  only  to  affect  paymentB  to  be  made  after 
It  was  granted,  and  was  not  Intended  tOt'  and 
did  not  In  any  way,  affect  the  rights  of  the 
complainant  as  to  amounts  theretofore  due 
and  unpaid.  Such  Is  the  construction  conr 
.  tmded  for  on  the  part  of  defendant  and  ac- 
cepted by  him.  The  proposition  need  not  be 
further  considered. 

The  record  shows  that  after  the  divorce 
proceedings  were  instituted  the  parties  set^ 
tied  and  adjusted  their  property  interests  by 
stipulation, 'between  their  solicitors,  in  writ- 
ing, wherein,  among  other  tilings,  it  was 
agreed  that  comi^ainant  would  have  the  care 
and  custody  of  the  minor  children,  in  con- 
sideration of  which  defendant  promised  to 
pay  as  temporary  alimony  for  the  support  of 
complainant  and  the  children  the  sum  of  $7 
per  week;  and  that  if  the  court  granted  her 
a  decree  for  divorce,  with  custody  of  said 
children,  a  decree  might  be  entered  requiring 
bhu  to  pay  her  for  the  support,  education, 
maintenance,  and  clottiing  of  said  children 
the  sum  of  ^5  every  two  weeks;  that  be  was 
to  have  notice  of  the  final  decree,  and  that 
be  should  have  the  right  to  see  and  visit  his 
children  at  reasonable  times.  He  was  not 
given  notice  to  settle  a  decree  and  the  right  to 
sec  and  visit  bis  children  was  not  embodied 
In  the  decree,  and  he  was  deprived  of  the 
privilege  of  seeing  or  visiting  them  by  their 
removal  from  the  state. 

It  is  claimed  that  by  the  weight  of  the  au> 
tboritles  the  contract  (stipulation)  and  the  de- 
cree must  be  treated  together  by  the  court, 
and  it  must  not  vacate  such  a  decree,  but  will 
treat  it  as  a  contract  blndiag  upon  the  parties. 
We  take  it  that  this  stipulation,  if  it  is  to  be 
considered  as  a  contract,  must  be  taken  as  a 
whole  and  so  accepted  by  the  parties.  Com- 
plainant saw  fit  to  Ignore  the  agreement 
when  the  case  was  ready  for  a  decree,  and 
omitted  therefrom  an  important  stipulation. 
The  provision  that  gives  a  parent  the  right 
to  visit  his  children  cannot  be  regarded  by 
the  court  as  one  of  no  consequence.  On  the 
contrary  it  should  be  considered  of  great  im- 
portance. Complainant,  however,  insists  that 
this  decree  amounted  to  a  contract,  in  so  far 
as  it  provided  for  payment  to  her  as  stipu- 
lated, regardless  of  the  omission  from  such 
contract  of  the  provision  stated.  In  favor  of 
defendant.  The  position  is  not  tenable,  and 
the  case  is  not  within  the  authorities  relied 
upon.  Hie  disregard  of  the  defendant's 
stipulation  destroys  the  mutuality  of  the 
agreement,  and  he  is  now  in  court  Insisting 
that  the  stipulation  was  violated.  He  al- 
leges  all  these  facts,  and  no  denial  is  made. 
The  stipulation  and  the  decree  speak  for 
themselves.  He  offers  to  care  for  and  edu- 
cate his  sons,  if  he  may  have  them  in  his 
family,  and  asks  for  their  care  and  custody. 
.  The  question  before  the  court  is  whether 
the  modification  made  by  the  court  should 
have  been  granted.  Defendant  is  not  seek- 
ing to  avoid  his  duty  to  supimrt  his  children 
because  his  wife  has  remarried  and  removed 
them  from  the  state.    He  asks  for  the  recog- 


nition of  a  mutual  agreement  which  should 
have  been  embodied  in  the  original  decree. 
The  decree  gave  complainant  custody  of  the 
children  until  they  became,  respectively,  14 
years  of  age.  The  older  boy  is  now  nearly  16, 
and  the  younger  will  become  14  In  June  this 
year  (IDlO).  The  father  has  not  seen  tbem 
since  they  left  the  state.  The  court,  under  the 
statute,  has  the  power  to  modify  this  decree, 
provided  new  facts  arising  after  the  decree 
Justify  its  modification.  Smith  v.  Smith,  139 
Mich.  133.  102  N.  W.  631,  and  cases  cited. 

In  our  opinion  no  facts  have  arisen  in  this 
case  which  would  Justify  a  modification.  De- 
fendant did  not  know  when  a  decree  was  en- 
tered. Nor  did  he  know  that  the  decree  did 
not  embody  the  agreement  as  made.  The 
only  evidence  in  the  record  bearing  upon  his. 
first  knowledge  of  that  fact  is  that  a  certi- 
fied copy  of  the  decree  was  served  upon  him 
in  Detroit  oa  July  16,  1906,  when  a  demand 
was  made  for  amounts  due  and  unpaid  there- 
under, as  a  basis  for  instituting  proceedings 
in  contempt.  Within  90  days  thereafter  he 
filed  this  petition  for  modification. 

The  present  age  of  the  boys  is  also  a  fact 
to  be  considered.  They  have  for  five  years 
been  beyond  the  limits  of  Michigan  in  a  dis- 
tant state. 

In  a  case  where  the  facts  and  the  proceed- 
Ings  taken  were  practically  the  same  as  in 
the  case  at  bar,  this  court  said:  "If  any  change 
of  circumstances  or  new  facts  arising  since 
the' decree  were  necessary  to  be  shown,  they 
may  be  found  in  the  prolonged  absence  of  the 
daughter  from  the  state  of  Michigan,  and  the 
inability  to  visit  her  guaranteed  to  defend- 
ant by  the  contract,  with  no  assurance  that 
the  daughter  will  ever  return  to  this  state." 
Myers  v.  Myers,  143  Mich.,  at  page  34,  106  N. 
W.  403. 

In  the  case  at  bar  both  parties  have  re- 
married. Defendant  now  has  a  home  where 
he  is  willing  to  provide  and  care  for  his  sons. 
He  is  industrious  and  temperate;  a  citizen 
whose  employers  vouch  for  his  character. 
The  record  shows  that  be  is  a  proper  person 
to  have  their  custody.  He  has  not  appealed 
from  the  decree  as  modified  which  did  not 
award  custody  to  him.  The  court,  however, 
would  in  our  opinion  have  been  Justified  in 
granting  such  custody.  Complainant,  al- 
though in  the  state  when  the  petition  was 
signed  in  the  contempt  proceedings,  was  not 
produced  as  a  witness,  nor  was  her  deposi- 
tion taken  in  either  of  the  cases.  Complain- 
ant's absolute  right  under  the  decree  to  the 
custody  of  the  older  son  has  expired.  As  to 
the  younger  son,  it  will  expire  within  30 
days.  They  may  elect  to  come  to  their 
father.  If  they  do  not  he  should  not  be  re- 
quired to  make  further  payment  for  their 
support  under  the  circumstances  of  this  case. 
The  older  Iwy  has  for  some  time  been  of  an 
age  to  contribute,  at  least  partly,  to  bis  own 
support.  We  are  satisfied  that  the  Judge 
who  heard  the  case  arrived  at  an  equitable 
conclusion. 

The  decree  is  afibmed,  without  costly 
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PEJOPLB  T.  SBTDNSKT. 
(Snpreme  Ooart  of  Midiigan.     June  6,  1910.) 

1.  CoNSTirnnoNAi.  Law  (8  208*)— FlSH  Rzo- 
TTLATioNS— Glass  Lieoislatioit. 

Pub.  Acts  1907,  Na  153,  licensinf  and  reg- 
ulatinfT  commeicial  fishing  by  means  of  power 
and  sail  boats,  was  not  unconstitutional  as  class 
lefislation,  being  applicable  to  all  citizens  alike 
engaging  in  commercial  fishing  of  the  character 
prescrit^. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al lAW,  Cent  Dig.  U  6G0,  651;  Dec.  Dig.  { 
208.*] 

2.  Fish  (t  8*)— Game  (J  8%*)— Requlation— 
PowEB  or  State. 

The  Legislature  has  power  to  regulate  the 
talcing  of  fish  and  game  witbin  the  state  and 
the  waters  which  it  owns,  both  as  to  time,  place, 
and  method. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  8  16:   Dec.  Dig.  I  8;*   Game,  Cent  Dig.  | 
2;  Dec  Dig.  8  3%.*] 
8.  cokstitdtional  law  (8  207*)— requta- 

tion  of  flbhino   rights— bixclusion   o* 

Nonresidents. 

The  state  may  exclude  nonresidents  alto- 
gether  from   fishing   privileges    in   its   waters. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  8  637;  Dec.  Dig.  8 
207.»] 

4.  COUMEBCB   (8  67*)— Iktebbtate   Cohmebck 

— Regulation- Taking  of  Game  and  Fish. 

Regulation  of  the  talting  of  fish  and  game 

within   the  state   is  not  an  interference   with 

interstate  commerce. 
(E!d.  Note.— For  other  cases,  see  Commerce, 

Cent.  Dig.  88  101,  102;  Dec.  Dig.  8  57.*  1 

6.  Navigable  Watebs  (8  3*)- Regulation- 
Statutes. 

Pub.  Acts  1907,  No.  153,  licensing  and  reg- 
ulating commercial  fishing  in  the  waters  of  the 
state  from  sail  and  power  l>oat8,  was  a  regula- 
tion of  fishing,  and  as  a  regulation  of  boats  con- 
trary to  the  ordinance  of  1787,  declaring  that 
the  navigable  waten  leading  into  the  Missis- 
sippi and  St.  Lawrence  shall  be  free  without 
any  tax  imposts  or  duty  therefor. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  8  8 ;   Dec.  Dig.  8  3.*] 

Exceptions  from  Circuit  Court,  Menominee 
County;    Samuel  S.  Cooper,  Judge. 

Louis  Setunsky  was  convicted  of  violating 
Pub.  Acts  1907,  No.  153,  regulating  commer- 
cial fishing,  and  be  brings  exceptions.  Af- 
firmed. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  BLAIR,  and  STONE,  JJ. 

John  E.  Bird,  Atty.  Gen.,  and  George  8. 
Law,  Asst.  Atty.  Gen.,  for  the  People.  George 
Barstow,  for  respondent 

HOOKER,  J.  D^endant  was  convicted  on 
bis  plea  of  guilty  of  a  violation  of  the  fish 
law,  and  appealed  to  the  circuit  court.  He 
was  permitted  to  withdraw  his  plea  of  guiltr, 
and  Interpose  the  plea  of  not  guilty,  and  the 
trial  proceeded  as  follows: 

"And  to  maintain  and  prove  the  issue  on 
their  part,  the  people  of  the  state  of  Michi- 
gan offered  In  evidence  a  certain  stipulation 
whidi  was  received  in  evidence,  and  a  iXV7 
tf  which  is  as  follows: 


"•State  of  Michigan.  The  Circuit  Court 
for  the  County  of  Menominee.  The  People  of 
the  State  of  Michigan,  vs.  iLouis  Setunsky, 
Defendant  Stipulation.  It  is  hereby  stipu- 
lated and  agreed  by  and  between  Mlcliael  J. 
Doyle,  prosecuting  attorney  in  and  for  the 
county  of  Menominee,  and  George  Barstow, 
attorney  for  the  defendant,  and  the  said  de- 
fendant ;  that  the  defendant,  Louis  Setunsky, 
on  the  15th  day  of  June,  1909,  was  engaged 
In  commercial  pound  net  fishing  on  waters 
bordering  on  tnis  state,  and  for  the  purpose 
of  catching  fish  to  be  offered  for  sale  without 
baring  procured  the  license  required  by  Act 
No.  153  of  the  Public  Acts  of  Michigan  of  the 
year  1907 ;  that  the  said  Louis  Setunsky  at 
the  aforesaid  time  in  Menominee  county  was 
using  a  boat  propelled  by  a  gasoline  engine, 
and  a  fishing  outfit  purchased  and  used  for 
two  years  before  the  passage  of  aforesaid 
act;  and  that  the  manner  of  catching  fish 
in  pound  nets  or  the  amount  that  may  be 
caught  in  said  nets  is  not  affected  nor  regu- 
lated by  the  fact  as  to  whether  a  sail  or  gas- 
oline boat  is  used  in  operating  said  neta 
Michael  J.  Doyle,  Prosecuting  Attorney  in 
and  for  Menominee  County,  Mich.  George 
Barstow,  Attorney  for  Defendant.  Louis  Se- 
tunsky, Defendant. 

"  'Dated  Nov.  SOth,  1909.' 

"The  right  to  a  trial  by  Jury  In  above  cause 
is  hereby  expressly  waived  in  open  court 
Louis  Setunsky,  Defendant 

"Whereupon,  the  issue  so  Joined  as  afore- 
said was  submitted  to  the  said  court  for  de- 
cision;  and  thereupon  the  said  court  found 
the  reeix>ndent  guilty  as  alleged  in  complaint 
and  warrant  in  this  cause,  to  which  finding 
the  respondent  then  and  there  duly  excepted 
and  presented  to  the  court  the  following  rea- 
sons of  exception  to  said  finding:  To  wit  be- 
cause Act  No.  163  of  the  Public  Acts  of  Mich- 
igan of  the  year  1907,  of  which  the  respond- 
ent was  found  guilty  of  violating,  is  uncon- 
stitutional and  void  '  upon  the  following 
grounds:  (1)  Because  it  is  class  iegislatloD, 
conferring  a  special  privilege  and  benefit  on 
that  class  of  commercial  fish^men  who  are 
the  owners  and  users  of  sailboatB  as  against 
that  class  of  commercial  fishermen  who  are 
the  owners  and  users  of  gasoline  boats.  And 
in  no  wise  a  charge  by  the  state  in  accordance 
with  the  manner  of  catching  fish,  the  place 
where  taken,  or  the  amount  that  may  be 
caught  (2)  Because  it  imposes  a  license  and 
tax  on  boats  contrary  to  the  provisions  of  the 
Ordinance  of  1787  and  not  within  the  police 
powers  of  the  state." 

The  case  is  before  us  on  ezceptlona  before 
sentence.  The  act  for  tiie  violation  of  whi<4i 
the  defendant  stands  omvicted  Is  Na  1S3, 
Pub.  Acts  1907,  and  we  quote  a  synopsis  of 
tt  from  his  brief: 

"The  act  is  one  entitled  'An  act  to  recnlata 
and  license  fishing  with  tugs,  launchea,  or 
boats,  in  the  waters  bordMlng  on  this  state.' 


•For  other  cases  see  lama  topic  and  section  NUMBER  ta  Dec.  *  Am.  Digs.  U07  to  data,  *  Bsportw  laduM 
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"The  first  section  reads:  'Section  1.  It  shall 
be  unlawful  to  use  for  the  purpose  of  com- 
mercial fishing,  or  for  the  purpose  of  catching 
fish  to  be  offered  for  sale,  In  any  of  the  wa- 
ters bordering  on  this  state,  any  kind  of  a 
boat,  tug  or  launch,  except  row  boat,  without 
such  boat,  tug  or  launch  shall  be  registered 
in  the  office  of  the  State  Game  and  Fish 
Warden,  and  a  license  Issned  therefor.' 

"Section  2  provides  the  manner  of  making 
application  for  license  and  to  whom  to  be 
made. 

"Section  8  reads:  'Sec.  3.  It  shall  be  the 
duty  of  the  State  Game  and  Fish  Warden, 
when  application  is  made  by  any  person,  firm, 
company,  copartnership,  partnership  associa- 
tion or  corporation,  to  Issue  licenses  provid- 
ed for  in  this  act  upon  payment  by  the  ap- 
plicant, if  a  resident  of  this  state,  of  the  fol- 
lowing fees:  For  each  steam  tug,  steamboat 
or  steam  launch,  without  a  steam  lifter,  ten 
dollars  per  year ;  for  each  steam  tug,  steam- 
boat or  steam  launch  or  other  boat  with  a 
steam  lifter,  twenty-five  dollars  per  year; 
for  any  other  boat,  launch  or  tug  propelled 
with  any  other  power,  except  row  boats  and 
sail  boats,  ten  dollars  a  year  each ;  for  each 
sail  boat,  one  dollar  per  year ;  provided,  that 
non-residents  of  this  state  shall  pay  the  fol- 
lowing fees:  For  each  steam  tug,  steamboat 
or  steam  launch,  without  a  steam  lifter,  one 
hundred  dollars  a  year ;  for  each  steam  tug, 
steamboat,  steam  launch,  or  other  boat  with 
a  steam  lifter,  two  hundred  dollars  a  year; 
for  any  other  boat,  launch  or  tug  propelled 
with  any  other  power,  except  row  boats  and 
sail  boats,  fifty  dollars  a  year  each;  for 
each  sail  boat,  two  dollars  ver  year;  pro- 
vided, further,  that  for  the  purposes  of  this 
act  any  firm,  company,  copartnership,  part- 
nership association  or  corporation.  In  which 
less  than  fifty-one  per  cent  of  their  stock 
is  actually  owned  by  residents  of  this  states 
shall  be  considered  non-residents.' 

"Section  4  provides  what  the  license  shall 
set  forth. 

"Section  5  reads:  'Sec.  5.  All  boat  licenses 
shall  expire  on  the  first  day  of  April  follow- 
ing their  issue.  The  State  Game  and  Fish 
Warden  shall  ke^  a  record  of  all  applica- 
tions and  licenses.  On  the  first  day  of  each 
month,  the  State  Game  and  Fish  Warden 
shall  pay  over  to-  the  State  Treasurer  all 
moneys  received  by  him  under  the  provisions 
of  this  act  and  said  moneys  shall  be  credited 
to  the  State  Game  and  Fish  Warden's  fund  and 
be  disbursed  in  accordance  with  the  law  for 
the  enforcement  of  the  statutes  regulating  and 
protecting  the  commercial  fishing  interests.' 

"Section  6  provides  that  this  act  shall  not 
be  deemed  as  authorlxlng  the  use  of  illegal 
nets,  etc. 

"Section  7  provides  penalty  for  violation. 

"It  was  stipulated  on  the  part  of  the  people 
as  follows:  'That  the  manner  of  catching 
fish  in  pound  nets  or  the  amount  that  may 
be  caugfht  in  said  nets  Is  not  affected  nor  reg- 
ulated by  the  fact  aa  to  whether  a  sail  or 


gasoline  boat  is  used  In  operating  said  nets.'  ** 
The  errors  are  based  on  the  claim:  "(1) 
Because  it  Is  class  legislation,  conferring  a 
special  privilege  and  benefit  on  that  class  of 
commercial  fishermen  who  are  the  owners 
and  users  of  sailboats'  as  against  that  class 
of  commercial  fishermen  who  are  the  owners 
and  users  of  gasoline  boats.  And  in  no  wise 
a  charge  by  the  state  in  accordance  with 
the  manner  of  catching  fish,  the  place  where 
taken,  or  the  amount  that  may  be  caught 
(2)  Because  It  Imposes  a  license  and  tax 
on  boats  contrary  to  the  provisions  of  the 
Ordinance  of  1787  and  not  within  the  police 
powers  of  the  state." 

1.  Class  Legislation:  This  cannot  be  held 
to  be  class  legislation,  for  the  reason  that  all 
citizens  of  this  state  have  equal  rights  to 
fish  In  accordance  with  the  rule  prescribed, 
and  all  are  bound  by  its  restrictions.  Peo- 
ple V.  Smith,  108  Mich.  527,  66  N.  W.  382,  32 
L.  R.  A.  853,  62  Am.  St  Rep.  715 ;  O'Connell 
▼.  Lumber  Co.,  113  Mich.  124,  71  JI.  W,  449 ; 
People  V.  Japlnga,  115  Mich.  222,  73  N.  W. 
Ill;  U.  S.  H.  Co.  V.  Iron  Molders,  129  Mich. 
354,  88  N.  W.  889;  People  v.  De  Blaay,  137 
Mich.  402,  100  N.  W.  598 ;  Beadle  v.  Amott 
145  Mich.  416. 108  N.  W.  646 ;  Madam  v.  Mar- 
quette, 148  Mich.  480,  111  N.  W.  1079.  The 
doubt  expressed  In  Stuart  v.  Greanyea,  154 
Mich.  134,  117  N.  W.  655,  may  well  have  been 
based  on  the  exclusion  of  all  citizens  from 
certain  public  waters,-  except  the  owner  of 
adjacent  land — thereby  conferring  special 
privileges  upon  a  small  class.  It  is  not  claim- 
ed, however,  that  this  expression  of  doubt 
was  even  a  dictum. 

That  the  Legislature  has  power  to  regulate 
the  taking  of  fish  and  game  within  the  con- 
fines of  the  state,  and  the  waters  that  It 
owns,  is  unquestionable,  not  only  as  to  time 
and  place,  but  as  to  method.  It  is  upheld  by 
the  decisions  of  the  federal  and  state  courts 
generally,  and  has  been  so  held  in  this  state. 
The  following  authorities  are  cited  in  the 
brief  of  the  Attorney  General :  Geer  v.  Con- 
necticut 101  U.  S.  519,  16  Sup.  Ct  600, 
40  L.  Ed.  793 ;  State  t.  Corson,  67  N.  J.  Law, 
178,  50  Atl.  780;  Commonwealth  v.  Hilton, 
174  Mass.  29,  54  N.  E.  362,  45  L.  R.  A.  475 ; 
State  V.  Gallop,  126  N.  C.  979,  983,  35  S.  E. 
180;  Morgan  v.  Commonwealth,  98  Va.  812, 
35  S.  E.  418;  19  Cyc.  S|  1006,  1012,  1019; 
Peop\e  v.  CoUison,  85  Mich.  105,  48  N.  W. 
292;  People  v.  Horllng,  137  Mich.  406,  414, 
100  N.  W.  691.  It  goes  without  saying  that 
it  has  no  authority  over  the  waters  of  other 
states,  and  this  law  has  no  application  to 
such.  The  game  laws  are  in  point.  It  is 
common  knowledge  that  Legislatures  else- 
where as  well  as  in  this  state  prescribe  closed 
seasons  for  shooting  as  well  as  fishing,  and 
limit  the  quantity  that  a  person  may  kill  or 
catch,  enforce  licenses,  and  Impose  penalties 
for  Infractions  of  the  laws.  Osborn  v.  Circuit 
Judge,  114  Mich.  665,  72  N.  W.  982;  People 
V.  Klrsch,  67  Mich.  639,  35  N.  W.  167;  Peo- 
ple T.  Dornbost  127  Mich.  136,  86  N.  W.  629; 


Digitized  by 


Cjoogle 


846 


lae  NORTHWESTERN  REPORTER. 


(Ulcb. 


People  ▼.  Laasa,  142  Mich.  607,  106  N.  W. 
143 ;   In  re  Yell,  107  Mich.  228,  65  N.  W.  97. 

The  right  of  the  state  to  ezdnde  nonresi- 
dents altogether  from  fishing  privileges  in  its 
waters  is  recognized  by  the  following  cases: 
McCready  r.  Va..  94  U.  S.  395,  24  L.  Ed.  248 ; 
Geer  v.  Conn.,  161  U.  S.  619,  16  Snp.  Ct  600, 
40  L.  Ed.  798 ;  Blake  v.  McClung,  172  D.  S. 
239,  19  Sup.  Gt  165,  43  Ia  Ed.  482. 

We  have  held  that  the  regulation  of  the 
taking  of  grame  and  fish  within  our  territory 
la  not  an  Interference  with  Interstate  com- 
merce. Peoide  T.  O'Nell,  110  Mich.  324,  68 
N.  W.  227,  S3  L.  R.  A.  696 ;  People  v.  Lassen, 
142  Mich.  597,  106  N.  W.  143.  See,  also,  State 
V.  Corson  and  Geer  y.  Connecticut,  supra. 

It  is  urged  that  this  act  is  a  regulation  of 
the  nse  of  boats  and  not  a  regulation  of  Ash- 
ing. We  cannot  accede  to  this  contrition. 
It  is  only  when  boats  are  used  in  the  fishing 
that  a  discrimination  is  made  between  them, 
and  it  was  doubtless  based  on  facility  of  op- 
eration, and  Increased  capacity,  whl(A  bear 
directly  upon  the  amount  of  work  done  and 
fish  likely  to  be  caught  Counsel  say  that  it 
is  i>o8slbIe  to  take  as  many  fish  In  a  rowboat 
as  in  a  sailing  Tessel  or  steamer.  This  posi- 
tion is  hardly  tenable:  certainly  It  is  not  true 
in  practice  as  a  general  rule.  We  find  no  ei^ 
ror,  and  the  conviction  is  affirmed. 


DEARY  T.  HBCLA  CO. 
(Supreme  Court  of  Michigan.     Jane  6,  1910.) 

1.  Master  ano  Skkvant  (8  285»)— Injuries 
TO  SkbtaMt— Defective  machinebt— Con- 

TBIBOTOBT  NEOUOBNOE. 

Where  plaintiff  was  injured  by  a  macbim 
which  was  defective,  in  that  a  bolt  was  not 
fitted  with  a  cotter  pin  after  the  machine  hao 
been  repaired  on  the  day  preceding  the  injury, 
of  which  plaintiff  had  no  knowledge,  he  was  not 
negligent  in  failing  to  discover  the  defect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cenfc  Dig.  S|  710-722;  Dec  Dig.  $ 
235.»] 

2.  Masteb  and  Sebvant  ((  217*)— Ikjubies 
TO  Servant— Assumed  Risk. 

A  servant  did  not  assume  the  risk  of  in- 
juries by  a  defect  in  a  machine  of  which  he 
had  no  knowledge,  and  the  existence  of  which 
he  had  no  reason  to  suspect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{   574-^00;    Dec.  Dig.  | 

217.*] 

8.  Masteb  anh  Sebvant  (t|  101,  102*)— In - 
juBiEs  to  Servant— Dbfeotitb  Machinebt 
— Duty  of  Masteb. 

Where  a  master  maintains  and  uses  dan- 
gerous machinery,  it  is  the  mastei^s  dnty  to  con- 
struct and  maintain  the  same  in  a  reasonably 
safe  and  fit  condition  for  use,  and  he  is  liable 
for  injuries  resulting  from  bis  negligent  failure 
to  do  an  act  necessary  to  maintain  the  machin- 
ery in  a  reasonably  safe  condition. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  136,  171-184,  192;  Dec. 
IMg.  H  101,  102.«1 


4.  Masteb  and  Sebtant  ff  1SS*>— InnntiES 
TO  Servant— Defective  Machinebt— Fel- 
low Servants — Negugence. 

Negligence  of  a  fellow  servant  in  making 
necessary  repairs  to  machinery  required  to  main- 
tain the  same  in  a  reasonably  safe  condition, 
resulting  in  injuries  to  plaintiff,  constitutes  de- 
fault of  the  master  not  within  the  fellow  serv- 
ant exemption. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  186.  •] 

Error  to  Circuit  Court,  Bay  County;  Ches- 
ter li.  Collins,  Judge. 

Action  by  Samuel  Deary  against  the  Hecla 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  errw.    Affirmed. 

Argued  before  OSTRANDER,  HOOKER. 
MOORE,  BLAIR,  and  STONE,  JJ. 

Keena,  IJghtner  &  -Oxtoby,  for  app^ant. 
De  Yere  Hall,  for  appellee. 

MOORE,  J.  Plaintiff  was  injured  while  at 
work  in  the  factory  of  defendant.  At  the 
time  of  the  accident  he  was  a  man  about  38 
years  old. 

Uiion  the  trial  and  in  the  argument  be- 
fore this  court,  excellent  photographs  and  a 
model  of  the  machine  causing  the  injury 
were  used.  This  machine  is  called  a  "No.  2 
ball  machine."  It  is  very  heavy.  It  may  be 
described  in  a  general  way  as  follows:  The 
machine  Is  used  to  grind  kl  inkers  into  cement, 
and  the  plaintiff  was  known  as  a  "miller." 
The  machine  Is  operated  by  electricity,  se- 
curing Its  power  from  the  power  house.  By 
throwing  on  a  switch  the  power  is  transmit- 
ted to  the  shaft  Near  the  ball  mill,  at  the 
other  end  of  the  shaft,  there  is  a  clutch  de- 
vice, .by  means  of  which  the  mill  was  con- 
nected with,  and  disconnected  from,  the  pow- 
er  shafting.  For  this  purpose  there  is  a 
metal  strip  or  lever  about  3^  feet  long,  2 
Inches  wide,  and  %  inch  thick  t>etween  the 
Clutch  device  and  the  ball  mill,  extending 
horizontally  from  the  shaft  The  operator 
starts  the  mill  by  throwing  this  lever  to  his 
left,  and  he  stops  it  by  throwing  it  to  his 
right  These  movements  of  the  lever  shore 
forward  or  back  a  collar  around  the  shaft, 
which  causes  the  clutch  device  to  engage 
with  or  disengage  from  the  main  shaft  The 
horizontal  bar  extends  on  the  other  side  of 
the  shaft  a  short  distance,  and  Is  attached  t» 
a  strip  of  metal  which  extends  at  right  an- 
gles to  the  concrete  foundation  npon  which 
the  shaft  rests  near  the  ball  mill.  These  two 
strips  of  metal  are  connected  by  a  bolt  fur- 
nishing a  fulcrum  for  the  operation  of  the 
clutch  device.  Shortly  before  the  accident 
happened  the  foreman,  after  talking  to  plain- 
tiff, decided  that  baU  mill  No.  2  should  be 
stopped,  and  by  his  direction  plaintiff!,  as  was 
his  duty,  went  to  the  lever  by  which  the  No. 
2  ball  mill  was  stopped,  and  pulled  the  lever. 
This  was  about  a  quarter  after  3  o'clock  in 
the  morning.  His  account  of  >what  happened 
is  as  follo>ws:  "When  I  got  there,  I  walked 
up  to  the  machine  and  I  seen  she  was  in  rus- 
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nlng  order,  that  Is,  the  material  was  going 
through  all  rlg^t,  and  I  went  over  and  grab- 
bed bold  of  the  lever  and  went  to  jerk  her 
out;  of  conrae,  you  have  to  pull  very  hard 
on  these  clutches,  and  I  gave  it  a  good  Jerk 
to  pull  it  out,  and  there  was  no  bolt  on  the 
other  end  at  the  time  to  hold  It  By  pulllug 
the  long  end  of  the  lever  away  from  the  pul- 
ley. It  pulled  the  oth^  or  short  end  Into  the 
spokes  of  the  clutch,  either  into  the  spokes 
of  the  clutch  or  the  shoe  that  was  fastened 
in  the  clutch.  The  pulley  wheel  was  in  mo- 
tion, and  the  shoe  was  also  in  motion.  When 
the  shoe  or  spokes  struck  the  short  end  of  the 
lever,  the  long  end  of  the  lever  was  thrown 
sidewise  suddenly,  and  it  went  up  and  hit 
me  on  the  right  side  of  my  face,  under  my 
cUn,  and  inside  of  the  jawbone." 

It  was  no  part  of  the  duty  of  the  plaintiff 
to  make  repairs  to  the  machinery.  The  fore- 
man had  the  maclilne  repaired  in  the  after- 
noon before  the  injury.  The  testimony  of 
the  machinist  who  made  the  repairs  was  to 
the  effect  that  late  in  the  afternoon,  before 
the  plaintiff  was  injured,  witness  took  apart 
this  clutch  apparatus  on  ball  machine  No.  2 
for  the  purpose  of  placing  a  plank  under  the 
shaft  on  the  cement  pier;  that  to  do  this  work 
be  removed  a  number  of  bolts,  including  the 
one  lin  question,  whereby  the  two  strips  of 
metal  were  connected,  and  that,  after  be 
had  placed  the  plank  under  the  shaft,  he  thai 
replaced  the  bolts;  that  at  the  time  he  be- 
gan this  work  this  bolt  was  head  downward 
with  a  cotter  key  above,  as  it  had  been  since 
the  plant  was  reconstructed  in  the  spring; 
that  he  put  the  bolt  beck  without  a  cotter 
key,  and  left  it  in  that  condition;  that  ordi- 
narily he  had  only  to  go  to  the  supply  room 
adjoining,  where  he  would  find  a  supply  of 
bolts  and  cotter  keys  which  he  .might  have 
used  for  this  purpose. 

▲  part  of  the  testimony  of  this  witness  is 
as  follows:  "I  took  off  the  shaft  and  cut 
some  of  the  concrete  off  and  put  a  board 
there.  This  was  in  order  to  raise  the  shaft 
up  to  keep  it  solid.  I  don't  know  who  did  the 
work  with  me.  I  did  ttiis  toward  night  of 
the  afternoon  before  plaintiff  was  hurt. 
When  I  went  there,  the  machine  was  run- 
ning, and  I  shut  it  down.  *  *  *  As  far 
as  I  know,  I  did  the  repair  all  right  It  was 
my  duty  to  look  over  the  whole  of  the  ma- 
chine, and  I  did  it  It  seemed  to  be  all  right, 
but  the  bolt  didn't  seem  t'>  be  right  That  is 
tile  bolt  at  the  angle  of  the  lever,  being  the 
one  in  question  in  this  case.  That  bolt  when 
I  left  it  at  night,  didn't  have  no  cottw  pin 
in  it  It  had  two  nuts  on  it,  a  jam  nut  In 
order  to  put  the  plank  under  tliat  bearing, 
we  had  to  take  the  cap  off  the  bearing  to  the 
left  of  the  cogwheel  and  then  we  had  to  take 
off  the  other  bearing  which  Is  to  the  right  of 
the  cogwheel,  and  then  we  had  to  take  the 
bolts  off  that  fastens  the  iron  strap  onto  the 
bearing,  being  the- metal  strap  that  regulates 
tbis  clntdi.  We  also  bad  to  take  this  bolt 
off  at  the  angle  of  the  lever  and  the  strap 
(being  the  b<dt  In  questlcm  ia  this  mit),  the 


one  that  must  have  dropped  out.  We  took 
that  bolt  off.  When  we  took  that  bolt  off,  it 
was  a  half-inch  bolt.  It  was  a  good  bolt  It 
was  put  in  from  below.  *  *  *  I  took  the 
bolt  and  laid  it  to  one  side,  and,  when  I  cam^ 
to  put  it  back  together,  I  put  the  Itolt  back 
in  the  same  place.  There  wob  no  hole  in  the 
bolt  for  a  cotter  key,  but  there  was  in  the 
first  one  there.  I  put  the  boK  up  and  the  two 
burrs  on.  I  brought  the  two  burrs  together, 
and  I  did  it  in  a  workmanlike  manner  with 
the  burrs  tight  down  onto  the  metal.  Q. 
When  did  you  ever  hear  of  such  a  thing  dur- 
ing your  experience  there  on  that  large  ma- 
chine? A.  That  two  burrs  g^  loose?  Q.  In 
that  place?  A.  Every  one  of  these  bearings, 
the  bolts,  with  the  jan>  nuts  on  there,  they 
work  right  off.  Q.  I  asked  you  if  this  txdt 
ever  dropped  out  of  that  place?  A.  No,  sir. 
The  bolts  with  the  jam  nuts  on  there  work 
right  off.  This  bolt  never  dropped  out  of  that 
place,  (and  I  never  heard  of  it  dropping  out  ■ 
of  a  similar  place  on  the  other  bail  madiine, 
but  I  know  of  them  dropping  out  of  a  lot  of 
other  placea  I  saw  that  bolt  previous  to  the 
accident  every  day.  I  didn't  tell  Mr.  Red- 
man about  this  bolt  that  I  left  In  this  place. 
That  bolt  was  not  taken  out  as  I  took  it  out 
on  this  occasion  at  any  previous  time  that  I 
know  of.  I  never  had  any  experlenqe  as  a 
miller.  I  didn't  think  when  I  left  the  job 
that  It  was  dangerous  for  anybody.  It  is 
usual  to  lock  a  bolt  with  a  double  nut  That 
is  called  a  jam  nut  Q.  It  seems  to  be  your 
fault  that  this  thing  happened?  A.  I  don't 
know.  It  looks  pretty  bad,  but  I  don't  know 
how  it  is  my  fault  Q.  What  should  you 
have  done?  A.  There  ought  to  have  been  a 
cotter  pin  put  in  there.  Q.  Why  didn't  you 
put  one  in?  A.  We  didn't  have  none  there. 
Q.  Ton  didn't  have  any  cotter  pins?  A.  I 
didn't  have  no  bolt  with  a  hole  in.  Q.  But 
the  next  morning  when  you  got  there  you 
got  a  bolt  with  a  hole  in  it?  A.  I  bad  to 
take  some  bolts  and  drill  them.  Q.  The  only 
reason  that  yon  did  ttiat  the  next  day  was 
that  you  wanted  to  put  on  these  nuts, .  and 
you  didn't  do  it  because  you  didn't  want  to. 
Was  there  any  other  reason?  A.  I  guess  the 
night  before  we  didn't  have  time.  Q.  Did 
you  think  when  you  left  the  job  that  it  was 
dangerous  for  anybody?  A.  I  didn't  think 
it  was.  Q.  You  thought  it  whs  all  right?  A. 
I  ttionght  maybe  it  would  last  I  had  been 
accustomed  to  doing  that  tn  the  sugar  fac- 
tory where  I  was  employed.  It  is  not  a  prop- 
er job  in  all  places.  It  was  not  a  proper 
thing  to  leave  that  nut  in  that  case.  I  don't 
know  whether  anybo^  else  did  that  except 
me.  I  must  (be  the  cause  of  this  thing.  I 
don't  lEuow  who  else  is  to  blame.  *  *  • 
There  was  no  hole  In  the  bolt  that  I  'left  in 
that  place  the  night  before  plaintiff  was  in- 
jured, and  I  know  there  was  no  cotter  pin 
through  It  *  *  * "  Redirect  examination 
by  Mr.  Hall:  "In  putting  these  bolts  in,  Mr. 
Redman  once  told  us  to  pnt  them  in  with 
the  heads  on  the  bottom  and  the  nuts  up. 
I  don't  know  why  ttiat  was  done.    He  knew 
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that  iwe  did  them  in  that  way.  It  1>  the  Jar 
that  makes  the  bolts  work  out  *  *  *  In 
the  matter  of  inspecting  the  machines  to  de- 
termine the  condition  of  bolts  and  nuts,  if 
plaintiff  or  <tfae  oiler  happened  to  see  any- 
thing loose,  if  there  was  anything  of  that 
kind,  they  ought  to  tell  the  man  such  and 
such  a  thing  was  loose.  They  were  not  re- 
quired to  go  and  look  and  find  out  and  then 
report  it  Tliey  had  men  there  to  look  after 
it  and  we  called  those  men  repair  men.  The 
only  difference  between  repair  men  and  mill- 
wrights Is  that  a  millwright  will  do  more 
wood  work  than  a  repair  man.  I  was  a  mill- 
wright I  put  cotter  keys  in  the  next  morn- 
ing under  Mr.  Redman's  Instructions." 

The  circuit  jndg«  submitted  the  case  to  the 
Jury,  refusing  to  direct  a  verdict  in  favor  of 
defendant  and  also  declining  to  give  several 
requests  desired  by  defendant  The  Jury  re- 
turned e  verdict  in  favor  of  plaintiff.  The 
case  is  in  this  court  upon  writ  of  error. 
Counsel  discuss  the  errors  relied  upon  under 
the  following  heads: 

(1)  Plaintiff's  injuries  were  not  due  to  any 
act  of  defendant;  but  on  the  contrary,  to  the 
act  of  a  felkrw  servant 

(2)  Plaintiff  assumed  the  risks  connected 
with  his  employment. 

(3)  Plaintiff  was  gnllty  of  contributory 
negligence. 

(4)  No  negligent  act  of  defendant  was  the 
proirlmate  cause  of  plaintHTs  injuries. 

(5)  The  court  erred  In  Its  charge  as  to  de- 
fendant's duty  in  maintaining  a  safe  place. 

Each  of  these  groups  is  argued  at  great 
length.  We  do  not  think  It  necessary  to  dis- 
cuss groups  2  and  8  further  than  to  say  that 
we  do  not  think  It  can  be  said  as  a  matter 
of  law  that  plaintiff  was  guilty  of  contribu- 
tory negligence  In  falling  to  discover  the  ab- 
sence of  tlie  cotto:  pin  so  soon  after  the  re- 
pair was  made,  nor  that  he  assumed  a  risk 
of  which  lie  had  no  knowledge  and  the  ex- 
istence of  which  he  had  no  reason  to  suspect 

Groups  1,  4,  and  5  may  be  considered  to- 
gether. The  court  charged  the  Jury:  "I 
charge  you  as  a  matter  of  larw  that  It  was 
the  duty  of  defendant  to  construct  and  main- 
tain the  said  friction  clutch  In  a  reasonably 
safe  and  fit  condition  for  use,  and  if  you  find 
that  in  such  construction  and  maintenance 
defendant  should  have  inserted  a  key  through 
such  bolt  and  over  such  nuts,  and  that  it 
was  negligent  in  Its  failure  to  do  so,  and  that 
while  in  the  exercise  of  due  care  and  without 
notice  of  such  failure  on  the  part  of  plain- 
tiff he  was  injured  in  the  manner  claimed, 
then  he  is  entitled  to  recover  from  defendant 
such  damages  as  he  has  sustained  through 
such  negligent  failure.  •  •  •  The  duty 
of  defendant  to  construct  and  maintain  such 
clutch  with  reference  to  said  bolt  in  a  rea- 
sonably safe  and  firm  condition  for  use  called 
upon  it  to  so  construct  the  same  In  the  first 
instance,  and  it  also  called  upon  It  to  main- 
tain the  same  in  a  reasonably  fit  and  safe 


conditl<m  for  use  after  tt  waa  first  m  con- 
structed. This  last  duty  is  what  is  known 
as  a  continuing  one,  and  was  not  discharged 
as  to  i^aintiff  and  others  wwklng  thereabout 
as  he  was  by  a  reasonably  safe  construction 
in  the  first  Instance,  "nie  def^idant  must 
continue  to  maintain  the  same  in  a  reason- 
ably safe  and  fit  condition  to  answer  the  pur- 
poses for  whl(A  it  was  designed  at  all  rea- 
sonable times  thereafter  while  it  was  in  use." 
Counsel  Insists  this  charge  was  wrong  under 
the  following  authorities:  Railroad  Company 
V.  Myers,  63  Fed.  T93,  11  C.  C.  A.  439,  and 
Railroad  Company  v.  Johnson,  81  Fed.  ti79, 
27  C.  C.  A.  367.  The  courts  are  not  in  har- 
mony upon  this  question.  It  is  not  a  new 
one,  however.  In  this  state.  It  was  consid- 
ered and  passed  upon  In  McDonald  v.  Rail- 
road Company,  132  Mich.  372,  93  N.  W.  1041, 
102  Am.  St  Rep.  426.  In  the  opinion  in  that 
case  there  Is  a  very  considerable  collection 
of  authorities,  and  it  is  not  necessary  to  re- 
state here  what  was  said  in  that  opinion. 
The  charge  of  the  court  was  in  accordance 
with  what  Is  there  stated.  The  opinion  also 
disposes  of  the  fellow  servant  question  and 
of  the  proposition  that  no  negligent  act  of 
defendant  was  the  proximate  cause  of  the 
accident  adversely  to  the  contention  of  de- 
fendant. See,  also,  Geller  v.  Manufacturing 
Co.,  136  Mich.  330,  99  N.  W.  281. 

The  case  was  tried  with  great  care.  The 
questions  of  fact  were  submitted  to  the  Jury 
under  careful  Instructions  as  to  the  law  of 
the  case. 

Judgment  is  afiSrmed. 


In  re  HEWITT'S  WILLi, 

(Supreme  Court  of  Michigan.     Jane  8,  1910.) 

Evidence  (i  226*)— Wux  Cowtest  —  Unodb 
Influence— Declarations  of  Legatee. 
The  rule  admitting  the  declarations  of  a 
sole  devisee  to  prove  undue  influence  does  not 
extend  to  cases  where  there  are  several  devisees 
or  legatees,  and  so.  In  a  will  contest  on  the 
ground  of  undue  influence,  it  was  reversible  er- 
ror to  admit  as  evidence  thereof  declarations  of 
one  of  a  number  of  legatees  who  was  not  a  par- 
ty of  record,  and  whose  interest  was  distinct 
from  the  others. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  815-821;  Dec  Dig.  §  226;* 
Wills,  Cent  Dig.  IS  135,  410.] 

Error  to  Circuit  Court  Allegan  County; 
Philip  Padgham,  Judge. 

Proceedings  to  probate  the  last  will  and 
testament  of  George  Hewitt  deceased.  The 
will  having  been  allowed,  Elizabeth  Dyn 
and  other  contestants  appealed  to  the  circuit 
court  where  they  prevailed,  and  Almeron 
Calkins  and  others,  proponents,  appeal.  Re- 
versed. 

Argued  before  MOORE,  RROOKB,  McAI<- 
VAY,  BLAIR,  and  STONE,  JJ. 

Charles  Thew  and  O.  8.  Cross,  for  appel- 
lants.   Wilkes  tt  Stone^  for  appellees 
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STONE,  J.  This  case  presents  a  contest 
OTer  the  will  of  George  Hewitt,  deceased. 
The  will  was  allowed  in  the  probate  court, 
and  Elizabeth  Dyer  and  Charles  W.  Hewitt, 
a  daughter  and  son  of  deceased,  appealed  to 
the  circuit  court,  where  contestajits  prevailed. 
The  will  was  contested  in  the  circuit  court 
on  the  grounds  of  mental  incapacity  and  un- 
due Influence. 

The  testator  died  December  21,  1907.  On 
February  22,  1907,  he  made  the  will  In  ques- 
tion, leaving  one-half  of  his  estate  to  one 
Jennie  Flltcroft,  a  woman  with  whom  he  had 
lived,  and  who  had  cared  for  him  during  the 
last  three  years  of  his  life,  and  the  other  half 
to  Fanny  Miller,  his  daughter,  during  her 
lifetime,  and  at  her  death  to  her  six  grand- 
children, who  are  named  In  the  will.  Mrs. 
Miller  Joined  in  the  efTort  to  defeat  this  will, 
but  she  was  not  a  party  of  record.  The 
grandchildren  were  not  parties,  and  were  not 
represented  at  the  trial,  in  so  far  as  this  rec- 
ord shows.  At  the  Ome  of  his  death  the 
testator  was  89  years  of  age.  He  was  an  un- 
educated man,  and  could  neither  read  nor 
write.  He  came  from  England  to  the  state 
of  New  York  when  the  older  children  were 
small.  After  his  wife's  death,  he  came  to 
Allegan,  Mich.,  and  spent  the  remainder  of 
bis  life  at  or  near  that  place.  He  brought 
with  him  to  Michigan  his  son  Thomas,  who 
has  since  died.  He  left  lu  New  York  the 
son  Charles,  then  an  Infant,  and  at  least 
two  daughters,  the  oldest  children.  About 
nine  years  later,  when  Elizabeth,  the  oldest 
child,  one  of  the  contestants,  was  20  years 
old,  she  came  to  Michigan,  and  for  a  time 
kept  house  for  her  father  and  brother,  and 
afterwards,  and  after  some  tronble  with  her 
father,  she  married  Russell  Dyer.  In  1875 
testator  married  a  second  wife,  and  moved 
upon  a  farm,  and  lived  with  her  until  she 
died  in  1897,  after  which  a  Mrs.  Crow  kept 
bouse  for  him  until  her  death  in  1903.  Eliza- 
beth and  her  husband  lived  with  him  on  the 
farm  for  about  11  months,  ending  In  April, 
1904.  During  this  time  he  visited  the  daugh- 
ter Fanny  and  her  children  in  Kansas. 
From  April,  1904,  he  lived  on  the  farm  alone. 
In  November,  1904,  he  went  to  the  Flitcroft's 
and  remained  there  until  his  death.  After 
be  came  to  Michigan,  the  first  time  testator 
saw  his  son  Charles  was  some  16  years  ago, 
when  he  was  visited  by  him,  and  Charles 
visited  him  twice  afterwards.  He  remained 
a  short  time  only.  Elizabeth  has  lived  in 
Allegan  and  vicinity  most  of  the  time  since 
she  came  there,  save  nine  years  in  Northern 
Michigan.  The  first  time  testator  saw  the 
daugjiter  Fanny  was  about  26  years  after  he 
came  to  Michigan,  and  she  has  visited  him 
twice  slnca  She  and  her  daughters  live  in 
Kansas. 

It  la  claimed  by  proponents  that  there  never 
existed  any  filial  affection  on  the  part  of 
the  children  toward  the  testator,  nor  any 
parental  affection  on  his  part  toward  them; 
that  hia  relations  with  Bllzabetb  were  cold, 
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and,  while  she  visited  him  occasionally,  he 
always  showed  a  distinct  dislike  to  her  hus- 
band and  their  son,  and,  while  and  since  they 
lived  with  him  upon  his  farm,  a  dislike 
toward  Elizabeth.  He  made  complaint  to 
his  friends  while  the  Dyers  were  on  the  farm 
that  they  did  not  care  for  him  and  neglected 
him  when  be  was  sick,  and  said  he  would 
not  live  with  them  again,  that  he  had  no  use 
for  them,  and  that  Elizabeth  should  never  re- 
ceive anything  from  him.  Charles  In  his  last 
visit  to  testator  obtained  $30  from  him  In  a 
way  which  he  considered  dishonest.  He  nev- 
er exhibited  any  affection  for  Charles,  and 
was  heard  to  say  that  he  should  never  receive 
any  of  his  property.  During  the  summer 
and  fall  of  1904  Mrs.  Flltcroft  did  the  bak- 
ing and  washing  for  testator,  and  cleaned  his 
house  occasionally,  he  promising  to  compen- 
sate her  for  this,  and  in  the  fall  he  went  to 
live  with  the  Fiitcrofts.  At  that  time,  and 
for  some  time  afterwards,  he  was  afflicted 
with  sores  and  with  rheumatism,  and  had 
the  grip  and  bowel  trouble.  There  is  no 
question  that  Mrs.  Flltcroft  attended  him 
and  nursed  him,  and  gave  him  excellent  care. 
In  October,  1905.  testator  sold  the  farm  for 
$3,000.  During  1906,  and  until  after  the  will 
was  made,  testator's  health  had  improved 
and  was  good  for  a  man  of  his  age,  and  he 
was  able  to  get  about  and  showed  great  phys- 
ical vigor.  He  was  a  man  of  strong  will  and 
stubborn  disposition.  He  habitually  used 
intoxicating  liquors,  but  generally  not  to  ex- 
cess. At  the  time  Mrs.  Crow  died  there  was 
a  will  of  testator  in  existence,  and  it  was 
destroyed.  It  gave  Mrs.  Crow  a  lot  called 
the  brewery  lot,  a  cow,  the  household  furni- 
ture, and  an  equal  share  in  the  bamnce  of 
testator's  estate  with  his  daughters  Mrs.  Dyer 
and  Mrs.  Miller,  and  son  Charles.  In  1906 
he  made  another  will,  in  which  he  left  Mrs. 
Dyer  and  Charles  out  entirely,  gave  $500  to 
Mrs.  Flltcroft,  and  the  balance  to  his  daugh- 
ter Mrs.  Miller.  He  paid  no  board  to  the 
Fiitcrofts  as  such,  but  aided  Mrs.  Flltcroft 
In  building  a  brick  house  to  the  amount  of 
upwards  of  $300,  gave  her  a  cow  and  some 
other  articles,  and.  In  the  spring  of  1907, 
$150,  and  Just  before  he  died  $50.  William 
W.  Warner,  one  of  the  executors  of  the  will, 
proposed  it  for  probate.  Upon  the  trial  of 
the  case  counsel  for  proponent  took  numer- 
ous exceptions  to  the  rulings  of  thje  trial 
court  In  the  introduction  of  evidence,  and 
there  are  49  assignments  of  ecror  In  the  rec- 
ord. We  shall  not  discuss  all  of  these  as- 
signments, for  the  reason  that,  as  the  case 
must  go  back  for  a  new  trial,  many  of  the 
questions  argued  are  not  likely  to  arise  again. 
We  have  read  this  record  carefully,  and 
are  of  opinion  that  there  was  no  evidence  of 
want  of  testamentary  capacity  on  the  part 
of  the  testator,  and  that  proponents'  twelfth 
request  should  have  been  given.  We  should 
hesitate  to  reverse  the  case  were  this  the 
only  point,  for  the  reason  that  we  are  strong- 
ly impressed  by  the  cbtLvge,  and  la  fact 
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by  the  entire  record,  that  the  Jury  fotind 
against  the  will  on  the  ground  of  undue  In- 
fluence, although  both  questions  were  sub- 
mitted to  them. 

The  questions  raised  by  the  second,  seventh, 
and  ninth  assignments  of  error  relating  to 
the  testimony  o.f-  the  witnesses  Clara  Hess 
and  Elizabeth  Shank  as  to  the  statements 
and  declarations  of  Mrs.  Flltcroft  against  the 
objections  and  exceptions  of  proponents' 
counsel  present  the  most  serious  point  in  the 
case.  When  it  is  borne  in  mind  that  Mrs. 
Flltcroft  was  not  one  of  the  proponents  of 
the  will,  was  not  a  party  to  the  record,  and 
that  she  is  only  one  of  a  number  of  lega- 
tees, and  that  her  Interest  is  distinct  from 
that  of  the  legatees,  the  grandchildren,  the 
error  of  admitting  this  testimony  is  made 
clear.  The  testimony  referred  to  is  as  fol- 
lows: 

Clara  Hess,  a  witness  for  contestants:  "I 
moved  from  Allegan  about  1^  weeks  before 
Mr.  Hewitt  died.  He  was  sick  when  we  left 
and  had  been  for  about  a  week.  We  had  a 
phone  which  Mrs.  Flltcroft  used  sometimes 
for  the  doctor,  and  some  to  order  feed,  and 
while  using  the  phone  for  the  doctor  she 
would  tell  about  Hewitt  being  sick,  and 
didn't  want  the  Dyers  to  know  it,  and  for 
me  not  to  tell  them;  that  she  didn't  care 
how  soon  he  died,  and,  if  he  died  to-morrow, 
she  knew  what  she  was  worth.  She  said 
this  on  more  than  one  occasion.  She  said  it 
every  time  she  phoned  for  the  doctor.  This 
Was  during  the  first  week  he  was  sick.  I 
think  It  was  the  12th  or  18th  of  December 
that  we  moved  away.  Q.  Did  you  say  any- 
thing to  Mrs.  Flltcroft  when  she  made  those 
remarks  about  the  Dyers?  Mr.  Thew:  Ob- 
ject as  incompetent  and  Immaterial.  The 
Court:  Give  the  whole  conversation.  Mr. 
Thew:  Note  an  exception.  A.  I  told  her 
that  It  was  none  of  my  business,  but  that  I 
thought  the  Dyers  ought  to  know,  as  they 
were  his  children,  and  Mrs.  Flltcroft  said 
that  Hewitt  didn't  like  them  and  didn't  want 
them  to  know  it.  I  often  asked  her  if  she 
didn't  get  board  for  Hewitt,  but  she  never 
answered  me.  The  brick  house  was  built 
before  I  moved  to  that  neighborhood.  Mrs. 
Flltcroft  told  me  Hewitt  built  It  on  her  lot 
She  said  Hewitt  got  letters  from  his  daugh- 
ter. Q.  What  did  she  say  about  reading 
those  letters  to  him?  Mr.  Thew:  Object  as 
incompetent,  without  laying  foundation  for 
It  Mr.  Wilkes:  This  is  not  Impeaching  tes- 
timony. My  opening  discloses  Its  purpose. 
The  Court:  She  is  a  party  here,  anyway. 
Oo  on.  Mr.  Thew:  Note  an  exception.  A. 
She  said  she  read  the  letters  to  him,  and 
read  what  she  wanted  to  in  them,  and  left 
out  what  she  wanted  to.  These  letters  were 
from  his  daughter,  Mrs.  Miller,  who  lived  In 
Kansas.  She  didn't  say  what  she  would  put 
In  or  What  she  would  leave  out" 

Elizabeth  Shank,  a  witness  for  contestants : 
"Q.  Did  you  have  any  talk  with  Mrs.  Fllt- 
croft relative  to  her  taking  care  of  Hewitt?' 


Mr.  Thew :  We  object,  and  claim  tiiat  any 
conversation  of  that  kind  ought  to  have  a 
foundation  laid  for  it,  that  it  is  an  impeach- 
ing matter,  and  I  wish  to  object  to  this,  and 
have  this  objection  stand  to  others  of  the 
same  kind  without  interrupting  the  court 
right  along.  Mr.  Stone :  It  is  offered  as  di- 
rect testimony  bearing  upon  the  question  of 
undue  influence.  The  Court:  Take  your  ex- 
ception, and  go  on.  A.  I  kept  house  for  John 
Knowlton  for  four  years,  from  1901  till  the 
fall  of  1904.  Q.  As  to  whether  or  not  you 
acted  as  nurse  for  Mr.  Knowlton?  Mr. 
Thew:  Objected  to  as  incompetent  and  im- 
material. "Phe  Court :  Go  ahead.  Mr.  Stone: 
The  relevancy  will  api>ear  soon,  because  it 
was  about  Knowlton  the  talk  started.  Mr. 
Thew :  Take  an  exception.  A.  Yes.  He  lived 
across  the  street  from  where  I  live  now.  Q. 
How  did  you  get  your  pay  from  Knowlton? 
Mr.  Thew:  Objected  to  as  incompetent  and 
immaterial.  A.  I  got  my  pay  every  month. 
Mr.  Thew :  Walt  until  the  Judge  decides  thK 
The  Court ;  Go  on.  Mr.  Thew :  Note  an  ex- 
ception. A.  The  way  I  flrst  became  acquaint- 
ed with  Mrs.  Flltcroft  was  that  when  I  work- 
ed for  Knowlton  I  rode  in  Flltcroft's  hack, 
and  Knowlton,  when  he  was  going  out  of 
town,  I  would  go  to  Flltcroft's  and  order  the 
hack  for  him.  Sometimes  Mrs.  Flltcroft 
drove,  and  sometimes  she  rode  in  the  hack 
when  I  did.  Q.  Did  you  have  a  talk  wltu 
Mrs.  Flltcroft  relative  to  wliat  you  received 
for  taking  care  of  Knowlton?  Mr.  Thew: 
Object  The  Court:  She  may  answer.  Mr. 
Thew :  Take  an  exception.  A.  While  Hewitt 
was  living  at  Flltcroft's,  I  bought  milk  of 
Mrs.  Flltcroft,  and  went  there  after  It,  and 
I  asked  her  if  Hewitt  had  sold  his  farm.  She 
said  he  had,  and  that  they  had  coaxed  him 
to  sell  It  and  come  and  live  with  them,  where 
he  could  have  care,  that  he  was  tUone  there. 
The  only  thing  I  can  remember  about  her 
saying  anj'thlng  about  pay  was:  'I  am  not 
going  to  be  like  you  was  with  Uncle  John 
(meaning  Knowlton).  He  always  said  he  would 
give  you  that  house  and  lot  when  he  was 
through  with  It,  but  he  didn't,  and  I  am  go- 
ing to  know  what  I  am  going  to  get  from 
Hewitt.  I  am  going  to  keep  a  book  and  put 
everything  down  that  he  has,  and  that  I  do 
for  him,  and.  If  I  don't  get  anything  else. 
I  will  have  a  good  big  board  blU.'  That  Mr. 
Hewitt  had  $2,000  or  $3,000,  and  she  was  go- 
ing to  coax  him  to  make  It  over  to  her,  and, 
if  he  did,  she  would  be  satisfled.  I  said  to 
her  -that  it  seems  strange  his  daughter,  Mr. 
and  Mrs.  Dyer,  living  there,  that  they  didn't 
see  to  it  that  he  didn't  give  his  property  away. 
and  she  said  he  had  a  tight  to  give  It  to  who 
he  had  a  mind  to,  and  that  'Dyers  will  never 
get  anything  if  I  can  help  it,  and  I  can,  be- 
cause Grandpa  thinks  the  world  of  me,  and 
I  can  coax  him  to  do  anything.  I  hate  old 
Rnss  Dyer.'  She  said  she  wrote  all  of 
Grandpa's  letters,  and  when  he  received  any, 
she  read  them  to  him,  and  put  In  a  good  word 
for  herself.    The  letters  he  received  from  his 
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daagbter,  Mrs.  Miller,  she  said  that  while 
reading  them,  every  little  while,  she  would 
gay:  'Now,  father,  when  you  make  your  will, 
be  Bure  and  remember  the  good  woman  who 
Is  taking  care  of  you.'  Then  she  would  read 
a  little  further,  and  then  she  would  repeat 
that  two  or  three  times.  Mr.  Thew:  This 
is  all  under  the  same  objection  and  excep- 
tion; and,  further,  the  letters  would  be  bet- 
ter evidence.  Witness:  She  said  E^sh  was 
his  lawyer  one  time  when  I  saw  her,  and 
that  Hewitt  had  told  her  he  had  made  the 
money  over  to  her,  and  that  she  was  going 
to  ask  Fish,  and,  when  I  saw  her  again,  she 
said  she  had  asked  Fish,  and  he  wouldn't  tell 
her,  and  that  she  had  coaxed  Hewitt  to  take 
his  business  away  from  Fish  and  give  It  to 
Warner,  which  Hewitt  had  done.  She  had 
asked  Warner,  and  Warner  had  told  her  not 
to  worry,  that  she  was  well  provided  for. 
She  told  me  that  Hewitt  had  given  her  a  cow 
and  calf,  some  carpets  or  rugs,  and  a  lot  of 
other  things,  and  showed  me  a  $45  range,  and 
said  that  Grandpa  gave  it  to  her.  -  Once  she 
told  me  Grandpa  drank  gin.  One  time  she 
looked  sick,  and  when  I  asked  her  about  it, 
she  said  she  had  been  awful  sick,  and  said: 
'If  that  old  devil  lives  much  longer,  I  shall 
die.  I  can't  do  a  thing  with  him  unless  be 
has  his  bitters,  and  I  try  to  keep  his  bottle 
full.' " 

This  is  a  part  only,  but  a  fair  sample,  of 
the  testimony  of  this  witness.  That  this  tes- 
timony had  weight  with  the  Jury  is  rendered 
probable  by  the  charge  of  the  court  upon  this 
subject.  It  was  as  follows :  "The  Jury  have 
a  right  to  consider  whether  or  not  Mrs.  Fllt- 
croft  expressed  to  others  an  Intention  to  poi- 
son the  mind  of  Mr.  Hewitt  against  the  Dyers, 
and  whether  she  said  that  she  was  going  to 
try  to  get  the  property  for  herself,  and  pre- 
vent them  from  obtaining  it,  whether  she 
read  into  the  letters  received  by  Mr.  Hewitt 
things  in  her  own  favor  that  were  not  con- 
tained in  these  letters,  because,  while  this 
evidence  might  not  of  itself  prove  undue  in- 
fluence, it  might  tend  to  prove,  if  believed  by 
the  Jury,  a  desire  and  willingness  on  the  part 
of  Mrs.  Flltcroft  to  practice  fraud  and  deceit 
In  her  dealings  with  Mr.  Hewitt  for  the  pur- 
pose of  obtaining  an  influence  over  his  will 
and  mind,  for  the  purpose  of  fraudulently 
causing  him  to  dls^pose  of  his  property  in  her 
favor;  and  the  Jury  would  have  a  right  to 
consider  all  this  evidence  bearing  upon  the 
question  as  to  whether  or  not  undue  Influence 
was  actually  exercised  by  Mrs.  Flltcroft  over 
Mr.  Hewitt." 

In  O'Connor  v.  Madison,  88  Mich.  183,  67 
N.  W.  105,  It  was  distinctly  held  by  this  court 
that  the  rule  admitting  the  declarations  of  a 
sole  devisee  as  competent  evidence  to  prove 
nndne  influence  does  not  extend  to  cases 
where  there  are  several  devisees  or  legatees, 
and  many  cases  are  there  cited  In  support  of 
the  rule.    The  above  case  has  been  cited  and 


expressly  approved  In  the  following  cases: 
In  re  Elstate  of  Lefevre,  102  Mich.  568,  61  N. 
W.  3;  Bean  v.  Bean,  144  Mich.  599,  108  N. 
W.  S69.  It  is  the  claim  of  contestants'  coun- 
sel that  this  rule  was  departed  from  In  the 
recent  case  of  In  re  Loree's  Estate,  158  Mich: 
372,  122  N.  W.  623.  This  case  is  clearly  dis- 
tinguishable. An  examination  of  it  will  show 
that  Mrs.  Loree,  the  widow,  was  the  propo- 
nent of  the  will,  and  therefore  a  party  to  the 
suit,  and  her  statements  were  admissible  In 
evidence.  The  clear  weight  of  authority  in 
other  states  is  in  accord  with  O'Connor  v. 
Madison,  supra.  See  29  Ency.  of  Law  (2d 
Ed.)  119.  and  cases  dted  in  notes;  Matter  of 
Ames,  51  Iowa,  696,  2  N.  W.  408;  Smith  t. 
Henllne,  174  111.  184,  51  N.  E.  227;  Shaller  v. 
Bumstead  et  al.,  99  Mass.  112,  127;  Schier- 
baum  V.  Schemme,  157  Mo.  1,  57  S.  W.  526, 
80  Am.  St.  Rep.  604.  In  this  last  case  the 
authorities  are  reviewed  at  length. 

For  the  errors  pointed  out,  the  Judgment 
below  will  be  reversed,  with  costs,  and  a  new 
trial  ordered. 
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(Sapieme  Court  of  Michigan.     June  6,  1910.) 

L  Cabbiebs  (5  404*)— Cabrieb  as  Bailee- 
Goods  Checked — ^Bailment  fob  Hise. 
Where  a  railroad  company  held  itself  out 
as  willing  to  take  charge  of  a  suit  case  and  re- 
deliver it  on  presentation  of  a  check,  and  de- 
manded and  received  a  certain  compensation, 
that  tills  compensation  was  small  was  of  no 
consequence,  its  adequacy  )>eing  a  matter  for  the 
determination  of  the  parties,  and,  they  having 
agreed,  the  courts  will  not  interfere  and  hold 
the  contract  a  bailment  for  accommodation  and 
not  for  hire. 

[Ed.    Note.— For    other   cases,    see   Carriere, 
Cent.  Dig.  {{  1539^1543;    Dec.  Dig.  |  404.»] 

2.  Cabkiers  (S  404*)— Carbieb  as  Wabehouses- 
man— QooDB  Checked. 

A  railroad  company  in  maintaining  a  par- 
cel room  where,  for  a  nominal  charge,  peiaona 
may  have  their  lielongings  cared  for  does  not 
act  in  its  capacity  as  a  common  carrier,  as  the 
articles  are  not  checked  for  transportation,  but 
for  safe-keeping  and  redelivery  at  the  place  of 
deposit,  but  acts  in  the  capacity  of  a  warehouse- 
man. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  |§  153&-1B43;    Dec.  Dig.  |  404.*] 

3.  Cabbiebs  (8  404*)— Cabbieb  as  Bailee- 
Goods  Checked  —  Bailment  fob  Mutual 
Benefit. 

Where  a  railroad  company  receives  in  its 
parcel  room  property  for  safe-keeping  to  be  i^ 
delivered  at  the  place  of  deposit,  and  makes  a 
nominal  charge,  the  contract  is  a  liailment  for 
mutual  benefit,  and  the  bailee  is  bound  to  ex- 
ercise ordinary  care  of  the  property,  and  is  lia- 
ble for  ordinary  negligence. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  ti  1639-1543;    Dec.  Dig.  |  404.*] 

4.  Neolioence  (8S  4, 136*)— "Obdinabt  Cabe" 
—Question  fob  Jin»T. 

"Ordinary  care"  is  sach  care  as  ordinarily 
prudent  men,  as  a  class,  wonld  exercise  in  car- 
ing for  their  own  property'  under  the  like  cir- 
cumstances, and  whether  ft  is  exercised  or  not 
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fa  a  qaestion  of  fact  for  the  jwcj  under  proper 
Instructlcna. 

lEi.  Note.— For  other  cases,  lee  Negligence, 
Cent.  Dig.  «|  8,  806 ;  Dec  Dig  U  4,  136.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  pp.  C02&-60i2;  vol.  8,  pp.  7739,  7740.1 
B.  Tbiai.  (g  2S2*)— iRBTBUcnoiTa— CoNVoua- 

TT  TO  Evidence. 

Id  an  acti<m  against  a  railroad  company 
for  the  value  of  the  contents  of  a  suit  case, 
checked  in  the  parcel  room,  a  charge  that,  it 
having  been  shown  that  the  goods  were  stolen, 
the  burden  was  on  plaintiff  to  prove  want  of  due 
care,  etc.,  was  properly  refused,  there  b^ng  no 
evidence  tending  to  show  theft  of  the  suit  case, 
unless  the  fact  that  it  could  not  be  found  was 
to  be  treated  as  such. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  602 ;  Dec.  Dig.  |  252^ 

6.  Carsiebs   (S   406*)— Cabbieb  as   Bailee- 
Loss  or  Checked  Goods— Neolioence. 

In  an  action  against  a  railroad  company 
for  the  value  of  the  contents  of  a  suit  case, 
checked  in  the  parcel  room,  where  the  evidence 
showed  that  the  parcel  room  was  left  unattend- 
ed for  five  or  ten  minutes  at  a  time  when  trains 
arrived  and  departed,  if  any  baggage  had  to 
he  placed  thereon,  the  question  of  defendant's 
negligence  was  for  the  jury. 

[E^.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1571 ;    Dec.  Dig.  |  408.*] 

7.  Cabbiebs   (I   404*)— Cabbieb  as  Bailee— 
Loss  of  Checked  Goods— Notice  or  Valck. 

In  an  action  against  a  railroad  company  for 
the  value  of  the  contents  of  a  suit  case,  checked 
in  the  iMircel  room,  where  plaintiff  instructed 
defendant's  servant  to  be  very  careful  as  there 
were  lots  of  goods  in  the  case,  and  received  the 
assurance  that  the  company  would  be  responsi- 
ble and  that  he  need  not  worn,  this  conversa- 
tion was  sufficient  to  warn  defendant  that  the 
article  was  of  considerable  value. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  IMO;    Dec.  Dig.  |  4M.*] 
&  Cabbiebs   <{  401*)— Cabbisb   as  Baiixk— 
Loss  or  Checked  Goods— Evidence— Neo- 
lioence. 

In  an  action  against  a  railroad  company  for 
the  value  of  the  contents  of  a  snit  case  that 
had  been  checked  in  the  ^rcel  room,  a  delay 
of  about  four  hours  in  making  inquiry  about  the 
suit  case  was  not  evidence  of  negligence  of  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  I  1530;   Dec.  Dig.  i  404.*] 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  George  Fraam  against  the  Grand 
Bapids  ft  Indiana  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.  Affirmed. 

On  September  26,  1908,  at  about  2  o'clock 
p.  m.  plaintiff,  who  was  engaged  in  selling 
oriental  goods,  which  he  carried  from  place 
to  place  in  a  large  suit  case,  entered  defend- 
ant's station  at  Kalamazoo  intending  to  take 
defendant's  train  to  Grand  Rapids.  Upon  in- 
quiry, he  found  that  the  next  train  he  could 
take  would  not  leave  until  4 :20  p.  m.  There- 
upon, he  took  his  suit  case  to  the  baggage- 
room  in  defendant's  station  and  asked  if  he 
might  leave  It  there  until  his  train  left  He 
was  told  by  the  attendant  that  he  would  have 
to  check  it,  which  be  did,  paying  five  cents 
and  receiving  in  return  a  parcel  check.    He 


then  left  the  depot,  and  qient  fbe  Intenrenlng 
time  Tisitlng  with  a  fellow  countryman  near 
the  Michigan  Central  Depot  Defendant's 
train  coming  into  this  depot,  plaintiff  board- 
ed it  there  for  Grand  Rapids,  leaving  his  suit 
case  at  the  Grand  Rapids  ft  Indiana  parcel 
room.  Upon  his  arrival  at  Grand  Rapids  at 
5 :45  p.  m.,  plaintiff  went  to  the  baggageman, 
showed  his  parcel  <^eck,  and  asked  if  the  suit 
case  would  be  forwarded  to  him  at  Grand 
Rapids.  He  was  assured  it  would  be  there 
next  morning.  It  was  not  forwarded  next 
morning,  nor  at  any  time  thereafter.  Plain- 
tiff then  went  to  Kalamazoo  and  made  a  de- 
mand for  the  suit  case,  but  did  not  receive  It 
Defendant  caused  a  careful  search  to  be  made, 
but  the  article  could  not  be  found,  and  has 
never  t>een  returned  to  Its  owner. 

Plaintiff  testifies  that  at  the  time  be  de- 
posited his  suit  case  with  defendant's,  em- 
ploy£,  he  said  to  the  baggageman :  "Be  very 
careful,  there  is  lots  of  goods  here  In  that 
suit  case."  He  said,  "Well,  did  you  have  it 
checked?'.'  I  said,  "Yes."  "Well,"  he  said, 
"Tou  can  have  the  company  responsible  for 
the  suit  case,  don't  you  care;  don't  you  be 
afraid."  Defendant,  at  the  trial,  admitted 
the  receipt  of  the  property  and  offered  no  evi- 
dence tending  to  show  what  bad  become  of 
it,  except  that  it  could  not  be  found.  Plain- 
tiff, having  recovered  a  Judgment  in  a  suit  in 
trover,  defendant  has  removed  the  case  to 
this  court  by  writ  of  error. 

Argued  before  OSTRAXDEB,  HOOKER, 
MOORE,  McALVAT,  and  BROOKE,  JJ. 

James  H.  Campbell,  for  appellant  Pow- 
ers &  Eardley,  for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  defendant  that 
in  assuming  to  take  charge  of  plaintiff's  suit 
case.  It  acted  solely  for  the  convenience  of 
the  plaintiff,  and  became  bailee  of  his  prop- 
erty for  accommodation,  and  not  for  hire. 
That  therefore,  defendant  would  not  be  lia- 
ble exc^t  for  wlUful  conversion  or  gross  neg- 
ligence. 

We  cannot  agree  with  this  view  of  the  re- 
lations between  the  parties.  It  may  'be  true,  as 
urged  by  defendant  that  the  fee  charged  (Ave 
cents)  for  the  service  performed  is  not  much 
in  excess  of  the  value  of  the  check  attached 
to  the  article,  but  we  are,  nevertheless,  of  the 
opinion  that  the  insignificant  amount  of  the 
charge  cannot  control  the  status  of  the  par- 
ties. Defendant  held  itself  out  to  plaintiff  as 
willing  to  take  charge  of  bis  property,  and 
to  redeliver  it  to  him  on  presentation  of  the 
check.  It  demanded  a  certain  compensation, 
which  plaintiff  paid.  That  this  comp«asation 
was  small  Is  of  no  consequence.  Its  adequacy 
was  a  matter  for  the  determination  of  the 
parties,  and  they  having  agreed,  the  courts 
will  not  Interfere.  Newhall  v.  Paige,  10  Gray 
(Mass.)  366.  Moreover,  the  small  fee  charg- 
ed may  not  be  the  only  consideration  moving 
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from  plaintiff  to  defendant  Railways  com- 
monly maintain  parcel  rooms  at  their  depots 
In  considerable  cities  where  passengers  and 
others  may  for  a  nominal  charge  have  their 
belongings  cared  for.  This  serrlce  is  per- 
formed not  only  for  the  accommodation  of 
the  person  using  It,  or  the  immediate  profit 
arising  therefrom,  but  may,  and  probably 
does,  result  In  Increased  patronage  of  and 
profit  to  the  road,  because  of  the  knowledge 
of  the  traveling  public  that  such  service  Is 
afforded.  This  service  Is  not  rendered  by  the 
railroad  company  In  Its  capacity  as  a  com- 
mon carrier,  for  the  articles  are  not  checked 
for  transportation,  but  for  safe-keeping  and 
redelivery  at  the  place  of  deposit.  In  this 
phase  of  Its  activity,  the  company  acts  rather 
In  the  capacity  of  a  warehouseman,  who,  for 
compensation,  receives  and  stores  the  goods 
of  another. 

The  contract  of  bailment  here  nnder  consid- 
eration Is  one  for  the  mutual  benefit  of  the 
parties,  and  the  bailee  thereunder  was  bound 
to  exercise  ordinary  care  of  the  subject-mat- 
ter of  the  bailment,  and  Is  liable  for  ordinary 
negligence.  Ordinary  care  means  such  care 
as  ordinarily  prudent  men,  as  a  class,  would 
exercise  In  caring  for  their  own  property  un- 
dkr  the  like  circumstances,  and  whether  It  Is 
exercised  or  not  is  a  question  of  fact  for  the 
determination  of  the  Jury,  under  proper  In- 
structions. Hofer  v.  Hodge,  52  Mich.  872,  18 
N.  W.  112,  50  Am.  Rep.  256 ;  Ruggles  v.  Fay, 
31  Mich.  141;  8  Am.  &  Eng.  Ency.  of  Law, 
744. 

Defendant's  fourth  request  to  charge  Is  as 
follows:  "It  having  been  shown  that  the 
goods  were  stolen,  the  burden  was  thereby 
placed  upon  the  plaintiff  to  prove  want  of 
due  care  by  the  defendant.  There  being  no 
proof  of  want  of  such  due  care  by  the  defend- 
ant, your  verdict  must  be,  'No  cause  of  ac- 
tion' "  (citing  Knights  v.  Plella,  111  Mich.  9, 
e9  N.  W.  92,  66  Am.  St  Rep.  375).  This  in- 
struction was  properly  refused.  The  record 
Is  absolutely  barren  of  evidence  tending  to 
show  a  theft  of  the  suit  case,  unless  the  fact 
that  It  could  not  be  found  is  to  be  treated  as 
such.  In  Baehr  v.  Downey,  133  Mich.  163,  94 
N.  W.  750,  103  Am.  St  Rep.  444,  this  court 
said :  "Under  these  circumstances,  plaintiffs 
made  out  a  prima  facie  case  hy  showing  the 
property  in  the  defendants'  possession,  and 
refusal  or  neglect  to  return  on  demand.  The 
onus  of  exoneration  was  then  on  defendants. 
3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  750.  The 
rule  as  there  stated  is  that  when  the  chat- 
tels are  not  returned  at  all,  the  law  presumes 
negligence,  and  casts  u^n  the  bailee  the  onus 
of  showing  he  was  not  negligent"  (citing 
Knights  V.  Plella,  supra ;  Donlln  v.  McQuade, 
61  Mich.  275,  28  N.  W.  114). 

The  evidence  given  by  defendant's  witness- 
es shows  that  the  room  in  which  the  suit  case 
was  placed  was  left  unattended  for  five  or 
ten  minutes  at  a  time  when  trains  arrived 


and  departed.  If  any  baggage  had  to  be  plac- 
ed thereon.  Three  trains  left  the  depot  dur- 
ing the  afternoon.  We  think  the  question  6t 
the  negligence  of  the  defendant  was,  under 
the  evidence,  a  proper  one  for  the  Jury,  and 
that  the  jury  were  properly  instructed  in  re- 
lation thereto. 

It  Is  urged  by  defendant  that  plaintiff  was 
negligent  in  failing  to  notify  the  baggageman 
of  the  value  of  the  suit  case,  and  in  not  call- 
ing for  it  at  4:20.  As  to  the  first  point  we 
believe  that  his  conversation  with  defendant's 
servant  (If  true)  was  sufficient  to  warn  de- 
fendant that  the  article  was  of  considerable 
value.  He  instructed  the  man  to  be  very 
careful  as  there  were  lots  of  goods  in  the 
case,  and  received  the  assurance  of  defend- 
ant's agent  that  the  company  would  be  re- 
sponsible and  that  he  need  not  worry.  Touch- 
ing the  second  point.  It  appears  that  he  did 
make  Inquiry  of  defendant  about  four  hours 
after  he  had  deposited  the  suit  case.  It  can- 
not be  said  that  this  delay  is  any  evidence  of 
negligence  on  the  plaintiff's  part. 

The  other  errors  assigned  have  been  con- 
sidered, but  require  no  discussion. 

The  judgment  is  affirmed. 


EDWARDS  V.   AUDITOR  GENERAL. 
(Supreme  Court  of  Michigan.     June  6,  1910.) 

1.  CoBONERS    (f   21*)— Inquests— ExPEWSBS— 
Allowance— Power  or  Auditor  Generai. 

The  Auditor  General  may  refuse  to  issue  a 
warrant  In  payment  of  a  bill  for  inquest  al- 
lowed by  the  circuit  court  when  it  appears  on  its 
face  to  contain  illegal  items. 

[Ed.   Note.— For   other   cases,   see   Coroners, 
Dec.  Dig.  i  21.*] 

2.  MANDAinrs  (f  12*)— Subjects  or  Relief— 
Illegal  Claim. 

Mandamus  will  not  lie  to  enforce  aa  ilte- 
gal  claim. 

[Ed.  Mote.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  42;  Dec.  Dig.  8  12.'] 

3.  Coroners  (§  7*) — Inquests  bt  Justices- 
Fees. 

Under  Compw  Laws,  f  11,240,  prohibiting 
Justices  from  receiving  fees  in  excess  of  those 
allowed  by  law,  a  justice  acting  as  a  coroner 
under  sections  11,818,  11,825,  and  11,828  is  en- 
titled to  no  fees  beyond  those  provided  by  sec- 
tion 11,223  for  the  holding  of  inquests. 

[ESd.    Note.— For  other  cases,   see   Coroners, 
Dec  Dig.  i  7.*] 

4.  Dead  Bodies  ({  6*)— BtmiAi/— Inability  of 

State. 

The  provisions  of  Comp.  Lews,  J  11,828, 
for  the  payment  by  the  state  of  the  expense  of 
burying  strangers,  is  not  repealed  by  implica- 
tion by  Pub.  Acts  1867,  No.  1S6,  as  amended 
by  Pub.  Acts  1901,  No.  5,  requiring  the  bodies 
of  certain  persons  dying  m  prisons,  etc.,  to  be 
forwarded  for  dissection  in  a  medical  school. 

IBi.  Note.— For  other  cases,  see  Dead  Bodies. 
Dec.  Dig.  S  6.*] 

5.  Dead  Bodies  (J   l*)—DiSP08inow— 'Scope 
OF   Statute. 

A  justice  or  coroner  holding  an  inquest  on 
the  body  of  a  stranger  killed  in  railroad  yards 
is  not   within    Pub.   Acts    1^7,    No.    186,    sa 
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amended  hj  Pub.  Acts  of  1001,  No.  5,  reqnir- 
iuK  officers  in  possession  of  bodies  of  persons 
dying  in  prison,  etc.,  to  forward  them  to  a  medi- 
cal scliool  for  dissection. 

[Eld.  Note.— For  other  cases,  see  Dead  Bodies, 
Dea  Dig.  §  1.*] 

«.  Statutks   (§  225%*)— CoNBTBUOTiON— Re- 
pugnancy. 

A  special  statutory  provision  must  be  con- 
strued as  an  exception  to  a  general  provision 
with  which  it  conflicts. 

(Ed.  Note. — For  other  cases,  see  Statutes, 
Gent.  Dig.  |  305;    Dec  Dig.  |  225%.*] 

7.  Statutes  (8  159*)— Repeal— Methods. 

A  statute  can  l>e  repealed  only  by  an  ex- 
press provision  of  a  subsequent  law,  or  by  nec- 
essary implication  through  irreconcilable  repugn 
nancy. 

[E>].  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  229;   Dec  Dig.  i  159!  •] 

Petition  for  mandamus  by  Timothy  Ed- 
wards against  the  Auditor  General.  Writ 
denied. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  McALVAY,  and  STONE,  JJ. 

Timothy  Edwards,  in  pro.  per.  John  E. 
Bird,  Atty.  CSen.  (Arthur  P.  Hicks,  of  counsel), 
for  respondent 

STONE,  J.  This  Is  a  petition  for  manda- 
mus. Relator  is  a  justice  of  the  peace  of 
Wayne  county,  and  held  an  Inquest  over  the 
body  of  an  unknown  man  found  dead  in  the 
Wabash  railroad  yards  at  Belleville,  Wayne 
county,  on  August  8,  1909.  The  Inquest  was 
adjourned  from  time  to  time  to  August  28, 
1909.  The  bill  for  the  inquest  amounting  to 
$130.19,  was  presented  to  the  circuit  court 
of  said  county,  was  examined  and  allowed 
against  the  state  October  13,  1909.  The  re- 
spondent has  refused  to  pay  the  bill  as  al- 
lowed l^  the  circuit  court  because  of  three 
alleged  illegal  items  thereon,  ylz.:  One  day 
and  four  one-half  days,  $9;  coffin  and  box, 
$25;  Caring  for  body  and  interment,  $41. 
Respondent  admits  that  there  was  a  proper 
finding  that  the  hody  was  that  of  "a  stranger 
not  belonging  to  this  state,"  and  that  the  oth- 
er items  of  the  bill  (except  those  in  the  so- 
called  supplemental  bill  indorsed  upon  the 
original)  are  legal  charges,  but  he  contends 
that  the  bill  cannot  lawfully  t>e  paid  until 
reallowed  with  the  illegal  items  eliminated. 

1.  The  first  question  raised  by  the  answer 
and  discussed  by  counsel  is:  May  the  Au- 
ditor General  refuse  to  issue  his  warrant  in 
payment  of  a  bill  for  inquest  allowed  by  the 
circuit  court,  when  it  appears  upon  its  face 
to  contain  Illegal  items?  We  answer  this 
question  in  the  affirmative,  where  it  appears 
that  illegal  or  unauthorized  cliarges  were 
allowed.  The  approval  by  the  circuit  court 
Is  not  a  Judgment  Locke  t.  Circuit  Judge, 
C2  Mich.  408,  28  N.  W.  917 ;  Lachance  v.  Au- 
ditor General,  77  Mich.  663,  43  N.  W.  1005 ; 
Auditor  General  r.  Circuit  Judge,  101  Mich. 
212,  69  N.  W.  398;  People  v.  HolTman,  142 
Mich.  531,  105  N.  W.  838.     Especially  is  it 


true  tliat  this  court  will  not  issufe  its  writ  of 
mandamus  to  enforce  an  illegal  daim.  Board 
of  Education  v.  aty  of  Detroit,  80  Mich.  548, 
45  N.  W.  685.  The  statute  (chapter  329, 
Comp.  Laws)  lias  in  nearly  all  of  its  provi- 
sions been  In  force  since  1846.  Section  1  pro- 
vides that  Justices  of  the  peace  shall,  sub- 
ject to  certain  provisions,  take  inquests  upon 
the  view  of  the  dead  bodies  of  such  persons 
as  shall  have  come  to  their  death  suddenly, 
or  by  violence.  Section  8  provides  ttiat  such 
inquisition  to  be  called  a  coroner's  inquest 
may  be  in  substance  in  the  form  given.  Sec- 
tion 11  (being  section  11,828,  Comp.  Laws)  is 
as  follows:  "When  any  justice  of  the  peace 
shall  take  an  inquest  upon  the  dead  body  of 
a  stranger,  or  being  called  for  that  purpose, 
shall  not  think  it  necessary,  on  view  of  such 
body,  that  an  inquest  should  be  taken,  be 
shall  cause  the  body  to  be  decently  buried; 
and  if  the  Justice  of  the  peace  shall  certify 
that  to  the  best  of  his  knowledge  and  belief 
the  person  found  dead  was  a  stranger  not  be- 
longing to  this  state,  the  expenses  of  the  buri- 
al, with  the  justice's  fees,  and  all  the  expens- 
es of  the  inquisition,  if  any  were  taken,  shall 
be  paid  to  the  Justice  of  the  peace  from  the 
state  treasury,  the  account  of  such  expenses 
and  ifees  being  first  allowed  by  the  circuit 
court  for  the  county;  in  all  other  cases  the 
expenses  and  fees  shall  be  paid  by  the  county 
in  which  the  Inquisition  was  taken:  Pro- 
vided, that  when  an  inquest  is  held  on  the 
body  of  any  person  who  dies  in  either  of  the 
prisons  or  public  reformatories  of  this  state, 
the  expense  of  such  inquest  shall  be  audited 
and  paid  by  the  state,  as  other  cliarges  against 
the  state  are  audited  and  paid."  Such  an  in- 
quest is  bs"  the  statute  called  a  "coroner's  in- 
quest" We  think  that  the  fees  allowed  to 
the  justice  are  those  provided  by  the  statute 
for  a  coroner's  inquest  Section  11,223,  Comp. 
Laws.  We  know  of  no  other  provision  for 
fees,  and  we  think  that,  when  the  Justice 
performs  this  service,  he  takes  the  fees  fixed 
for  the  service.  Dlbell  v.  BrinkerhoCf,  22 
Mich.  376.  There  is  nothing  in  the  schedule 
of  fees  of  a  Justice,  either  in  civil  or  criminal 
cases,  that  covers  a  matter  like  this  under 
consideration.  We  are  of  opinion  that  sec- 
tion 11,240,  Comp.  Laws,  which  prohibits  any 
Justice  to  whom  any  fees  or  compensatlou 
shall  be  allowed  by  law  for  any  service  from 
taking  or  receiving  any  other  or  greater  fee 
or  reward  for  such  service,  but  such  as  is  or 
shall  be  allowed  by  the  laws  of  the  state,  ap- 
plies  here.  If  it  is  said  that  the  compensa- 
tion is  inadequate,  our  answer  is  that  that 
is  a  matter  for  the  Legislature  to  remedy. 
We  think  that  the  charge  of  $9  was  an  unau- 
thorized and  illegal  charge,  and  that  it  should 
be  eliminated,  as  relator  had  already  charged 
the  fees  allowed  by  law. 

2.  Were  the  other  charges  illegal?  The 
statute  above  quoted  provides  that  "the  ex- 
penses of  the  burial"  shall  be  paid  by  the 
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state.  It  is  the  claim  of  respondent  that  Act 
186,  Pub.  Acts  186T,  as  amended  by  Act  6, 
Pub.  Acts  1901,  which  was  In  force  at  the 
time  of  this  inquest,  repealed  by  Implication 
that  portion  oif  section  11,S28,  Comp.  Laws, 
relating  to  the  payment  of  the  expenses  of 
burial  by  the  state.  Section  1  of  that  act,  in 
part,  reads  as  follows:  "Any  member  of  ei- 
ther of  the  following  boards,  and  any  of  the 
following  named  oflScers  or  persons,  to-wit: 
.The  board  of  health  of  any  city,  village  or 
township,  the  common  council  of  any  dty, 
board  of.  trustees  of  any  village,  any  board 
or  officer,  having  the  direction,  management, 
.  charge  or  control,  in  whole  or  in  part,  of  any 
prison,  house  of  correction,  workhouse,  Jail 
or  lockup,  founded  or  supported  In  whole  or 
in  part  at  public  expense,  having  in  bis  or 
their  possession  or  control,  the  dead  body 
of  any  person  not  claimed  by  any  relative 
or  legal  representative ;  or  the  coimty  super- 
intendent of  the  poor,  keepers  of  poorhouses 
and  almshouses,  any  physician  or  other  per- 
son in  charge  of  any  poorhouse  or  almshouse, 
or  charitable  institution,  sheriff  or  coroner, 
liaving  in  his  or  their  possession  or  control 
the  dead  body  of  any  person  not  claimed  by 
any  relative,  personal  friend,  or  legal  rep- 
resentative, as  hereinafter  provided,  and 
\Yhlch  may  be  required  to  be  buried  at  public 
expense,  or  the  exiwnse  of  any  one  of  such 
;.ublic  Institutions,  or  the  dead  body  of  any 
convict  who  died  ia  prison  under  sentence 
of  murder  or  attempt  to  murder,  sliall  deliver 
such  dead  body  or  bodies  within  thirty-six 
hours  after  death,  or  after  be  or  they  shall  be- 
come possessed  thereof,  to  the  express  or  rail- 
way company  at  the  nearest  railway  station, 
placed  in  a  plain  coffin  and  enclosed  in  a 
strong  box  securely  fastened  and  plainly  di- 
rected to  the  'Demonstrator  of  Anatomy  of 
the  University  of  Michigan,  Ann  Arbor,  Miclt.' 
•  ♦.  ♦  for  dissection.  •  *  •"  We  do  not 
agree  with  the  respondent  in  this  contention. 
.In  our  opinion  the  statute  above  quoted  from 
did  not  repeal  said  section  11,828.  They  are 
not  in  our  Judgment  Inconsistent  provisions, 
and  both  can  stand.  We  liave  traced  the 
history  of  the  "act  to  authorize  dissection 
in  certain  cases"  from  its  inception  In  1867 
to  the  present  time,  and  noted  its  various 
amendment  Its  object  has  been  to  provide 
the  various  schools  of  medicine  and  surgery 
in  the  state  with  subjects  for  dissection  from 
certain  i)ersons  dying  in  the  prisons,  bouses 
of  correction,  workhouses,  Jails,  poorhouses, 
etc.,  in  the  state.  It  provides  that  certain 
officers,  including  sheriffs  and  coroners,  who 
have  possession  of  such  bodies,  shall  forward 
them  as  Indicated. 

Without  emphasizing  the  suggestion  that 
Justices  of  the  peace  are  not  within  the  list 
of  officers  named,  we  do  think  that  a  Justice 
or  even  a  coroner  holding  an  inquest  on  the 
body  of  a  stranger  killed  as  this  stranger 
was  is  not  within  either  the  spirit  or  letter 
of  this  statute.  The  Justice  of  the  peace  hold- 
ing an  inquest  lias  not  in  his  possession  or 


control  the  dead  body  of  any  person  contem- 
plated by  that  act  Until  the  amendment  of 
1881  (Pub.  Acts  1881,  No.  16)  the  act  contained 
a  provision  that  if  such  deceased  person  was 
a  stranger,  or  traveler,  the  dead  body  should 
in  all  Bncb  cases  be  buried.  This  provision 
was  dropped  out  in  the  amendment  of  1881, 
and  then  for  the  first  time  were  inserted  the 
words  "sheriff  or  coroner."  It  is  well  to 
note  that  the  words  "sheriff  or  coroner"  were 
introduced  together.  The  general  duties  of 
coroners  in  this  state  are  defined  in  sections 
2608,  2609,  Comp.  Laws.  They  relate  to  ex- 
ecuting the  office  of  sheriff  in  case  of  the  dis- 
qualification or  death  of  that  officer.  As 
such,  they  would  have  charge  of  the  Jail  or 
lockup,  and  might  have  in  their  possession  or 
control  the  dead  body  of  a  person  to  be  dis- 
posed of  by  dissection  under  tills  statute. 
This  condition  would  differ  materially  from 
that  of  a  Justice  who  was  holding  an  inquest 
on  the  dead  body  of  a  stranger  found  dead 
in  a  railroad  yard.  We  think  that  it  would 
surprise  the  people  of  this  'state  if  it  were 
held  that  the  dead  body  of  a  stranger  should 
be  a  subject  for  dissection  if  not  promptly 
claimed  by  friends,  or  relatives,  who  might 
not  know  of  the'  death.  Section  11,828,  above 
quoted,  was  amended  in  1885,  by  adding  the 
IHToviso.  It  is  a  provision  applying  specially 
to  "proceedings  for  the  discovery  of  crime," 
and  to  the  disposition  of  the  dead  bodies  of 
strangers,  not  belonging  to  this  state.  Since 
1846,  notwithstanding  the  statute  relating  to 
dissection,  it  has  been  repeatedly  enforced 
and  administered  by  the  courts  of  this  state, 
and  recognized  by  this  court  in  a  number  of 
cases  above  cited.  It  seems  to  us  that  this 
is  a  proper  case  for  the  ai^Ucation  of  the 
familiar  rule  for  the  construction  of  statutes 
— that  where  there  are  two  acts  or  provisions, 
one  of  which  is  special  and  particular,  and 
certainly  includes  the  matter  in  question,  and 
the  other  general,  which,  if  standing  alone, 
would  Include  the  same  matter  and  thus  con- 
flict with  the  special  act  or  provision,  the 
special  must  be  taken  as  intended  to  consti- 
tute an  exception  to  the  general  act  or  pro- 
vision. Crane  v.  Reeder,  22  Mich.  323 ;  Uni- 
versity Regents  v.  Auditor  General,  109  Mich. 
13T,  66  N.  W.  956;  Lansing  v.  Board  of  State 
Auditors,  111  Mich.  335,  69  N.  W.  723.  Re- 
peals by  implication  are  not  favored.  A  stat- 
ute can  be  repealed  only  by  an  express  pro- 
vision of  a  subsequent  law,  or  by  necessary 
Implication  through  a  iKisitive  repugnancy 
between  provisions  oi  the  latter  and  former 
enactment  to  such  an  extent  that  they  cannot 
stand  togethef,  or  be  consistently  reconciled. 
Connors  v.  Carp  River  Iron  Co.,  54  Mich.  168, 
19  N.  W.  938 ;  People  v.  Wenzel,  105  Mich.  70, 
62  N.  W.  1038;  Musselman  v.  Wright  107 
Mich.  639,  65  N.  W.  569;  Nolan  v.  Garrison, 
151  Mich.  138,  115  N.  W.  58.  In  our  opinion 
there  is  no  such  repugnancy  here.  The  items 
in  the  so-called  supplemental  bill  indorsed 
upon  the  claim,  together  with  the  ^9  Item, 
must  be  eliminated. 
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As  this  matter  should  be  disposed  ot  with- 
out further  expense  or  delay,  the  respond- 
ent should  issue  a  warrant  to  relator  (or 
$121.19.  There  will  probably  be  no  necessity 
for  issuing  the  writ  No  costs  will  be  al- 
lowed. 


BRUSHA  T.  PHIPPS.     (No.  16,062.) 
(Supreme  Court  of  Nebraska.     May  20^  1910.) 

(Syllahut  iy  the  Court.) 

1.   BXECDTOBS    AND,  ADMINISTRATOBS    (S    375*) 

—Sale  or  Land  to  Pay  Debts— Confisma- 

TioN— Notice. 

An  administrator's  sale  of  real  estate  un- 
der license  to  pay  debts  may  be  confirmed  by 
the  district  judge  in  vacation  at  chambers  with- 
out 10  days'  notice,  under  section  408  of  the 
Code  of  Civil  Procedure,  being  given. 

[Eld.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Die.  if  152»-1538; 
Dec.  Dig.  I  375.*] 

2l  Executobs  and  Aoiunistbatobb  ({  319*)— 
Saxk  op  Land  to  Pay  Debts— Confibma- 
TioN— Notice. 

Bnch  proceedings  are  of  the  nature  of  pro- 
ceedings in  rem,  and  are  not  actions  governed 
by  the  provisions  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminiatratora,  Dec.  Dig.  |  310.*] 

3.  HouESTEAD    (I    18*)— Pbopebty    Exempt— 

"Head  of  a  Family." 

Real  estate,  consisting  of  a  house  and  part 
of  certain  lots  in  an  incorporated  city,  was  pur- 
chased by  a  widow,  whose  only  child  was  an 
adult  married  son  living  in  another  etate.  She 
lived  in  the  house  and  rented  rooms,  had  no 
one  living  with  her  as  a  member  of  her  family, 
and  there  was  no  one  under  her  care  and  main- 
tenance. After  her  death  the  son  claimed  the 
property  as  the  homestead  of  his  mother  as 
against  a  purchaser  at  an  administratoi'i  sale 
to  pay  debts  of  her  estate. 

lieid,  that  the  property  was  not  exempt  un- 
der section  2,  c.  36,  Comp.  St  1909  (section 
6276.  Cobbey's  Ann.  St  1909),  and  section  15, 
c.  36,  Comp.  St  1909  (section  6,289,  Cobbey's 
Ann.  St  1909.) 

[Ekl.  Note.— For  other  cases,  see  Homestead, 
CJent  Dig.  SI  22-27;  Dec.  Dig.  i  18.*] 

Appeal  from  District  C!ourt,  Otoe  County; 
Trsris,  Judge. 

Action  by  William  Bmsha  against  Mamie 
Phipps.  Decree  for  defendant,  and  plaintiff 
ap];>eals.    Affirmed. 

John  C.  Watson,  for  appellant  Pltzer  & 
Bayward,  for  appellee. 

LETTON,  J.  This  is  an  appeal  from  a  de- 
cree refusing  relief  to  the  plalntifT  in  an  ac- 
tion to  quiet  the  title  to  certain  premises  in 
Nebraska  City. 

In  1872  Nancy  Brusha,  witb  her  husband 
and  son,  lived  in  Phelps  City,  Mo.  The  hus- 
band died  that  year,  and  from  that  time 
until  1889  she  and  her  son,  William  Brusha, 
the  plaintiff  In  this  action,  lived  together. 
In  1889  the  son  married  and  moved  to  Ong, 
Neb.,  where  she  lived  with  bim  until  Octo- 
ber of  that  year  when  she  removed  to  Ne- 
braska City,  and  lived  there  until  her  death. 


with  the  exception  ot  a  few  months'  absence 
at  different  times  for  "the  ben^t  of  her 
health.  She  had  lived  in  a  rented  house 
until  August,  1896,  when  she  purchased  the 
property  in  controversy.  In  1800  her  son  left 
Nebraska,  she  never  saw  him  afterwards, 
and  for  years  before  her  death  he  bad  not 
communicated  with  her.  From  the  time  she 
bought  the  property  until  about  tiiree  or 
four  years  I>efore  her  d^ath  Mrs.  Bruslia  liv- 
ed in  the  bouse  and  rented  rooms,  but,  her 
health  failing,  she  became  unable  to  take 
care  of  the  property  and  therefore  removed 
to  a  steam-heated  apartment  building  in  the 
city,  where  she  was  living  at  the  time  of  her 
last  illness.  She  died  intestate,  and  the 
plaintiff  is  her  only  heir.  Upon  the  settle- 
ment of  her  estate  claims  were  allowed  in 
excess  of  the  value  of  her  personal  property, 
and  the  administrator  of  her  estate  applied 
to  the  district  court  for  a  license  to  sell  real 
estate  to  pay  the  debts.  A  license  was 
granted  and  the  property  in  controversy  sold 
to  Mamie  Phipps  at  administrator's  sale. 
The  sale  was  confirmed  and  an  administra- 
tor's deed  executed  on  September  21,  1907. 
under  which  Mrs.  Phipps  took  and  now  holds 
possession.  On  the  9th  of  November,  1907, 
William  Brusha  began  this  action  for  the 
purpose  of  quieting  his  title  to  this  property, 
alleging  that  it  was  the  homestead  of  his 
mother,  Nancy  Bmsha,  at  the  time  of  her 
death. 

A  number  of  other  issues  were  presented 
by  the  pleadings,  but  at  the  trial  the  Issue 
was  narrowed  to  the  question  as  to  M-hether 
the  property  constituted  the  homestead  of 
the  deceased  at  the  time  of  her  death,  and 
hence,  this  is  the  only  matter  requiring  con- 
sideration in  this  court  Much  of  the  evi- 
dence taken  was  as  to  whether  when  Mrs. 
Brusha  left  the  house  some  years  before  her 
death  she  had  the  intention  of  returning 
there  to  live,  or  whether  she  had  abandoned 
it  as  her  home ;  but,  in  the  view  we  take  of 
the  law  governing  the  case,  it  is  unneces- 
sary to  consider  this  point  When  Mrs. 
Brusha  bought  the  property  she  was  a  widow 
with  an  adult  son,  the  plaintiff,  who  was 
then  living  in  Arizona,  and  who  was  him- 
self the  head  of  a  family  consisting  of  a 
wife  and  children.  She  had  no  one  de- 
pendent upon  her,  and  no  one  ever  lived 
there  with  her  as  a  member  of  her  family. 
Sinctf  she  was  not  married,  in  order  to  entitle 
her  to  the  homestead  exemption  she  must 
have  been,  as  provided  by  section  2,  c.  3U, 
Comp.  St  1909  (section  6276,  Cobbey's  Ann. 
St.  1909),  "the  bead  of  a  family  within  the 
meaning  of  section  fifteen.''  Section  15,  c. 
30,  Comp.  St  1009  (section  6289,  Cobbey's 
Ann.  St  1909),  is  as  follows:  "The  phrase 
'head  of  a  family,'  as  used  in  this  chapter, 
includes  within  its  meanings:  First,  the 
husband,  when  the  claimant  is  a  married 
person.     Second,  every  person  who  has  re- 
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Bided  an  the  premises  with  blm  or  her,  and 
under  his  care  and  maintenance,  either:  1. 
His  or  her  minor  child,  or  the  minor  child 
of  his  or  her  deceased  wife  or  husband.  2. 
A  minor  brother  or  sister,  or  the  minor  child 
of  a  deceased  brother  or  sister.  S.  A  father, 
mother,  grandfather,  or  grandmother.  4.  The 
father  or  mother,  grandfather  or  grandmoth- 
er of  a  deceased  husband  or  wife.  5.  An  un- 
married sister  or  any  other  of  the  relatives 
mentioned  in  this  section  who  have  attained 
the  age  of  majority  and  are  unable  to  take 
care  of  or  support  themselves."  Mrs.  Brusha 
falls  within  neither  of  these  divisions.  She 
was  not  married  and  was  not  the  head  of  a 
family,  and  therefore  was  not  entitled  to 
claim  the  property  as  a  homestead.  It  was 
not  exempt  from  sale  by  the  administrator 
of  her  estate  for  the  purpose  of  paying  debts. 
Bmerson  v.  Leonard,  96  Iowa,  311,  65  N.  W. 
153,  59  Am.  St.  Rep.  872;  Holnbacb  v.  Wil- 
son, 159  111.  148,  42  N.  B.  169;  Walker  et 
al.  V.  Thomason  et  al.,  77  Ga.  682 ;  Betts  et 
al.  V.  Mills,  8  Okl.  351,  58  Pac.  957. 

This  disposes  of  most  of  the  points  made 
In  plaintifTs  brief  except  the  contention  that 
tbe  confirmation  Is  void  because  it  was  made 
at  chambers  In  vacation  without  10  days'  no- 
tice to  the  adverse  party.  The  plaintiff  re- 
lies on  the  case  of  Armstrong  v.  Mlddlestadt, 
22  Neb.  711,  36  N.  W.  151,  which  holds  that 
a  judge  has  no  authority  to  confirm  a  sale 
In  chambers  in  vacation,  unless  10  days'  no- 
tice ha»  been  given  to  the  adverse  party  or 
his  attorney  of  record.  Tbe  sale  in  that  case 
was  made  under  a  decree  of  foreclosure  of 
tax  liens  in  a  proceeding  in  which  there  was 
an  adverse  party,  notice  to  whom,  under  sec- 
tion 498  of  the  Cod^  was  essential  to  Juris- 
diction. The  sale  in  this  case,  however,  was 
made  in  pursuance  of  a  special  power  con- 
ferred by  the  statutes  relating  to  the  sale  of 
real  estate  by  executors  and  administrators 
for  the  purpose  of  paying  debts  of  the  de- 
ceased. Poessnecker  v.  Entenmann,  64  Neb. 
409,  89  N.  W.  1033 ;  Bixby  v.  Jewell,  72  Neb. 
756,  101  N.  W.  1026.  WhUe  the  language 
of  tbe  syllabns  is  general  in  tbe  case  relied 
upon.  It  must  be  held  to  apply  to  "all  cases" 
of  sales  nnder  Code  provisions  and  not  to 
sales  made  under  different  statutory  pow- 
ers. A  similar  question  was  presented  in 
Stewart  v.  Daggy,  13  Neb.  290,  13  N.  W.  399, 
with  respect  to  tbe  authority  of  a  Judge  of 
tbe  district  court  to  grant  a  license  at  cham- 
bers to  a  guardian  to  sell  the  real  estate 
of  his  ward.  It  Is  pointed  out  in  the  opinion 
by  Judge  Maxwell  that  the  power  to  sell 
property  by  guardians  and  administrators 
was,  in  territorial  days,  exercised  by  tbe  pro- 
bate court  of  tbe  proper  county,  but  that  by 
the  Constitutions  of  1867  and  1875  this  pow- 
er was  taken  from  the  probate  court  and 
conferred  upon  the  district  court  It  was 
held  that,  "in  granting  a  license,  the  duties 
of  a  Judge  of  the  district  court  are  precise- 


ly the  same  as  those  of  a  Judge  of  the  pro- 
bate court  were  under  the  territorial  laws." 
See,  also,  opinion  of  court  and  dissenting 
opinion  of  Judge  Maxwell  in  Stack  r.  Royce, 
34  Neb.  833,  846,  52  N.  W.  675.  The  same 
reasoning  applies  to  sections  87  and  88,  c. 
23,  Comp.  St  1909  (sections  4961,  4962,  Cob- 
bey's  Ann.  St.  1909),  which  provide  for  tbe 
return  of  the  license  and  the  confirmation  of 
the  sale  by  the  district  Judge.  Section  87 
provides  that:  "The  executor  or  administra- 
tor making  any  sale  shall  immediately  make 
a  return  of  bis  proceedings,  upon  the  order 
of  sale  in  pursuance  of  which  it  is  made,  to 
the  Judge  of  the  district  court  granting  the 
same,"  etc.  Section  88:  "If  it  shall  appear 
to  the  district  Judge  that  the  sale  was  legal- 
ly made  and  fairly  conducted,  and  that  the 
sum  bid  was  not  disproportionate  to  the  val- 
ue of  tbe  property  sold,  or,  if  disproportion- 
ate, that  a  greater  sum  than  above  specified 
cannot  be  obtained,  be  shall  make  an  order 
confirming  such  sale,  and  directing  convey- 
ances to  be  executed."  By  section  57,  c.  19, 
Comp.  St  1909  (section  4751,  Cobbey's  Ann. 
St  1909),  a  Judge  of  the  district  court  at 
chambers  is  authorized:  "(5)  To  discharge 
such  other  duties  or  exercise  such  other  pow- 
ers as  may  be  conferred  upon  a  Judge  in  con- 
tradistinction to  a  court"  We  have  hereto- 
fore held  that  in  a  proceeding  by  an  admin- 
istrator to  sell  real  estate  of  his  decedent 
for  the  purpose  of  paying  debts,  there  are, 
strictly  speaking,  no  adverse  parties.  Tlie 
proceeding  is  of  the  nature  of  an  action  In 
rem.  McCIay  v.  Foxworthy,  18  Neb.  295, 
25  N.  W.  86;  Schroeder  v.  Wilcox,  39  Neb. 
136,  57  N.  W.  1031.  This  being  the  case, 
and  the  provisions  of  the  statutes  relating 
to  sales  by  administrators  for  the  payment 
of  debts  having  been  followed,  no  notice  to . 
tbe  plaintiff  was  necessary  in  order  to  con- 
fer Jurisdiction  upon  the  Judge  of  the  district 
court  to  confirm  tbe  sale  in  chambers,  and 
the  sale  and  confirmation  were  valid  and  ef- 
fectual to  pass  tbe  title. 

The  Judgment  of  the  district  court,  there- 
fore. Is  affirmed. 


STATE  ex  rel.  EMERSON  v.  BADMAN, 

Sheriff.     (No.  16,705.) 

(Supreme  Court  of  Nebraska.    June  11,  1910.) 

(SylUbu*  by  tK«  Court.) 

Habeas  Cobpub  (f  109*)— Remand— Recog- 
nizance. 

Where,  upon  the  retnm  of  the  respondent 
to  an  order  in  habeas  corpus,  it  appears  with- 
out question  that  the  petitioner  stands  charged 
in  a  court  of  competent  jurisdiction  with  the 
commiBsion  of  a  heilable  offense  against  the 
laws  of  this  state,  and  the  sureties  on  his  recog- 
nicance  fixed  by  the  examining  magistrate  are 
for  any  cause  released  from  liaDility,  this  court 
will  not  discharge  the  i>etitioDer,  but  will  re- 
mand him  to  the  district  court  where  such 
charge  is  pending,  and  require  him  to  enter  in- 
to a  proper  recognizance  in  inch  an  amount  as 
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this  court  shall  deem  reaaonable  for  hia  appear- 
ance to  answer  to  the  charge  there  lodged 
against  him. 

[Eld.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Gent.  Dig.  gi  97,  98;   Dec  Dig.  §  109.»1 

Application  by  the  State,  on  the  relation 
of  James  G.  Emerson,  for  a  writ  of  habeas 
corpus  against  Anton  Bauman,  Jr.,  Sheriff. 
Writ  denied,  and  petitioner  remanded. 

John  W.  Graham  and  Frank  Dolezal,  for 
relator.  J.  C.  Oook  and  IxMmls  &  Maynard, 
for  respondent 

BARNES,  J.  Original  appUcatlon  for  a 
writ  of  habeas  corpus.  It  appears  from  the 
pleadings  and  affidavits  before  us  that  the 
petitioner,  James  Ot.  Emerson,  was  arrested 
at  Arlington,  Neb.,  on  the  2Cth  day  of  May, 
1910,  on  a  charge  of  forging  a  'bank  check 
for  ^92  and  having  It  cashed  by  the  Commer- 
cial National  Bank  of  Fremont,  which  Is  sit- 
uated and  doing  business  In  that  dty,  in 
Dodge  county.  Neb.,  and  he  was  thereupon 
lodged  in  the  county  jail  of  that  county.  At 
the  time  of  his  arrest  the  petitioner  was 
searched.  The  money  which  be  bad  obtained 
upon  the  forged  check  was  found  upon  his 
person  and  was  returned  to  the  bank.  He 
was  again  searched,  and  there  was  found  se- 
creted In  his  clothing  the  sum  of  $5,200  in 
currency,  which  the  sheriff  took  into  bis  pos- 
session. That  money,  however,  was  after- 
wards turned  over  to  his  attorneys.  Com- 
plaint was  duly  filed  before  the  county  Judge 
of  Dodge  county  on  the  28th  day  of  May, 
1910,  charging  petitioner  with  the  crime  of 
forgery  and  uttering  the  forged  instrument. 
To  this  complaint  he  pleaded  not  guilty, 
waived  his  preliminary  examination,  and  was 
bound  over  for  his  appearance  at  the  next 
term  of  the  district  court  of  Dodge  county, 
with  bail  fixed  at  the  sum  of  $2,500.  The 
state  Insisted  that  the  amount  of  ball  requir- 
ed was  insufficient  to  secure  the  petitioner's 
attendance  to  answer  the  charges  preferred 
against  him,  and  objection  was  also  made  to 
the  flnandal  responsibility  of  the  security 
tendered.  The  objections  were  ovwruled, 
the  bond  was  approved  by  the  examining 
magistrate,  and  the  petitioner  was  discharg- 
ed. He  was  Immediately  rearr«ffeted  upon  sus- 
l>lclon  of  his  having  committed  another  crime 
In  the  state  of  Iowa.  Sufficient  evidence  was 
not  procured  to  warrant  his  detention  upon 
that  charge,  and  he  therefore  petitioned  the 
district  court  for  a  writ  of  habeas  corpus.  A 
bearing  was  had  thereon,  the  writ  was 
awarded,  and  he  was  discharged.  While  that 
matter  was  pending  before  the  district  court 
the  county  attorney  filed  a  transcript  of  the 
proceedings  before  the  county  Judge  upon  the 
petitioner's  preliminary  examination  on  the 
charge  of  forging  and  uttering  the  forged  In- 
strument, and  Immediately  upon  his  dis- 
charge under  the  writ  of  habeas  corpus  he 
was  again  arrested,  or  taken  into  custody  by 
the  state,  pending  a  hearing  upon  a  motion 


which  had  been  filed  by  the  county  attorney 
in  the  district  court  to  increase  the  bond 
theretofore  fixed  by  the  cxHrnlnlng  magis- 
trate to  a  sum  sufficient  to  secure  Ills  attend- 
ance at  the  next  term  of  the  court  to  answer 
to  the  complaint,  and  also  to  require  ottier 
and  further  sureties  on  the  bond.  The  peti- 
tioner filed  objections  to  the  Jurisdiction  and 
to  the  competency  of  the  Judge  then  presid- 
ing In  the  district  court,  which  at  that  time 
was  in  session,  and  thereupon  the  bearing 
upon  the  motion  or  motions  above  mentioned 
was  continued  until  such  a  time  as  the  other 
Judge  of  that  district  could  reach  Fremont, 
pending  which  time  the  presiding  Judge  or- 
dered the  petitioner  to  give  an  additional 
bond  of  |1,500,  which  he  failed  to  do,  and 
Immediately  thereafter  commenced  this  pro- 
ceeding. 

Counsel  for  the  petitioner  strenuously  con- 
tend that  the  order  of  the  examining  magis- 
trate fixing  the  amount  of  the  i)etltioner'8 
bond,  and  approving  the  surety  thereto,  was 
a  final  order,  wlilch  rendered  the  whole  mat- 
ter res  Judicata,  and  the  district  court  was 
without  power  or  authority  to  Increase  the 
amount  Of  ball  or  require  the  giving  of  addi- 
tional security.  We  think  this  contention  Is 
beside  the  mark.  It  appears  from  the  appli- 
cation In  this  case  that  the  petitioner  stands 
charged  hefore  the  district  court  of  Dodge 
county  with  the  commission  of  a  bailable  of- 
fense, and  we  are  of  opinion  that  the  state, 
by  rearresting  the  defendant  and  taking  him 
from  the  custody  of  his  surety  upon  the  bond 
fixed  and  approved  by  the  examining  magis- 
trate, has  released  the  surety  thereon. 
Therefore  the  petitioner  Is  now  before  us, 
charged  with  a  bailable  offense  against  the 
criminal  laws  of  this  state,  without  bond. 

It  Is  provided  by  section  358  of  the  Crim- 
inal Code,  relating  to  habeas  corpus,  that: 
"When  the  said  Judge  shall  have  examined 
Into  the  cause  of  the  caption  and  detention  of 
the  person  so  brought  before  him,  and  shall 
be  satisfied  that  the  person  is  unlawfully  im- 
prisoned or  detained,  he  shall  forthwith  dis- 
charge such  prisoner  from  said  confinement. 
And  In  case  the  person  or  persons  applying 
for  such  writ  shall  be  confined  or  detained  in 
a  legal  manner,  on  a  charge  of  having  com- 
mitted any  crime  or  offense,  the  said  Judge 
shall,  at  his  discretion,  commit,  discharge,  or 
let  to  ball  such  person  or  persons,  and  if  the 
said  Judge  shall  deem  the  offense  bailable,  on 
principles  of  law,  he  shall  cause  the  person 
charged  as  aforesaid  to  enter  into  recogni- 
zance, with  one  or  more  sufficient  securities, 
In  such  sum  as  tbe  Judge  shall  think  reason- 
able, the  circumstances  of  the  prisoner  and 
the  nature  of  the  offense  diarged  c<Hi8ldered. 
conditioned  for  his  aiH>earance  at  the  next 
court  where  the  offense  is  cognizable;  and 
said  Judge  shall  certify  his  proceedings,  to- 
gether with  the  recognizance,  forthwith,  t« 
the  proper  court;  and  if  the  persoAi  or  per- 
sons charged  as  aforesaid  Shall  fail  to  t^ter 
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Into  Bach  recognizance,  be  or  they  shall  be 
committed  to  prison  by  such  judge."  Hav- 
ing examined  the  showing  made  upon  this  ap- 
plication In  compliance  "with  the  {vovlslonB 
of  the  section  above  quoted,  we  are  of  opin- 
ion that  it  la  our  duty  to  require  the  petition- 
er to  appear  at  the  next  term  of  the  district 
court  of  Dodge  county  to  answer  to  the 
charge  thwe  lodged  against  him;  and  we  are 
of  the  further  opinion  that  under  all  the  cir- 
cumstances of  this  case  the  amount  of  his 
recognizance  should  be,  and  Is  hereby,  fixed 
at  the  sum  of  $4,000. 

It  is  therefore  ordered  that  the  jjetitioner's 
application  to  be  discharged  from  custody  be, 
and  the  same  Is  hereby,  denied,  and  he  is  re- 
manded to  the  custody  of  the  sheriff  of  Dodge 
county,  to  answer  to  the  charge  contained  In 
the  complaint  lodged  against  him  In  the  dis- 
trict court  of  that  county,  and  upon  his  giv- 
ing a  suitable  recognizance  In  the  sum  of 
$4,000,  with  surety  to  be  approved  by  that 
court,  or  any  judge  thereof,  the  petitioner 
will  be  released;  but  upon  a  failure  to  give 
such  recognizance  he  shall  be  committed  to 
the  Jail  of  Dodge  county,  and  there  remain 
to  await  the  further  action  of  the  district 
court,  or  until  such  time  as  be  shall  be  law- 
fully discharged  from  custody. 

Judgment  accordingly. 


STATE  v.  UNION  PAC.  R.  CO.  (No.  16,988.) 
(Supreme  Court  of  Nebraska.    May  23,  1910.) 

(Syllaiu*  hy  the  Court.) 

1.  Statutes   (|   225*)— ConerrBUCTiOK— Paw 
Matebia. 

The'  acts  of  the  Legislature  popularly 
known  as  the  "railwav  commisRlon  ajct"  (chap- 
ter 90,  p.  311,  Laws  1907),  the  "anti-pass  act" 
(chapter  93,  p.  342,  Laws  1907).  and  the  "two- 
cent  fare  act**  (chapter  92,  p.  341,  Laws  1907), 
follow  the  mandate  to  the  Legislature  contained 
in  section  7,  art.  11,  of  the  Constitntion,  are 
in  pari  materia,  and  must  be  construed  together. 
[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  303 ;    Dec.  Dig.  i  225.*] 

2.  Cabbiebs   (S  13*)— BxcHANOK  or  Tbanb- 

FOBTATIOIT    FOB    SBBVICES. 

Under  the  law  in  this  state,  a  railroad  com- 
pany or  other  common  carrier  may  not  exchange 
transportation  for  services  or  property  by  way 
of  barter;  uniformity  of  charge  being  required. 
[Ed.    Note.— For   other   cases,   see    Carrieia, 
•Cent.  Dig.  §$  21-24;    Dec.  Dig.  §  13.*] 

3.  Cabbiebs  (I  13*)— Fabbs— UNiroBKnr. 

To  procure  uniformity  there  must  l>e  a 
standard  measurement.  The  only  standard 
measure  possible  in  order  to  insure  absolute 
uniformity  in  the  charge  is  money. 

[Ed.    Note.— For   other   cases,    see    Carrieis, 
Cent.  Dig.  §{  21-24;   Dec.  Dig.  g  18.*] 

4.  Cabbiebs  (|  13*)  —  Rates  —  Umifobmitt— 
Exchange  or  Tbarspobtation  fob  Adveb- 

TI9INO. 

A  contract,  which  provides  for  transporta- 
tion to  be  issued  in  exchange  for  newspaper  ad- 
vertising or  for  services  the  value  of  which  is 
indeterminffte,  and  which  permits  the  amount 
to  be  paid  for  such  service  to  be  fixed  by  agiee- 


meot  of  the  parties,  leaves  the   rate  charged 
for  the  transportation  a  variable  quantity. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  21-24;   Dec.  Dig.  g  13.*] 

5.  Cabbiebs  (|  13*)  —  Rates  —  UwiFOBimr— 
Exchange  or  Tbanspobtation  fob  Adveb- 

TISINQ. 

A  contract  by  a  railroad  company  to  fur- 
nish to  the  proprietors  of  a  newspaper,  as  re- 
?|ue8ted,  transportation  at  the  statutory  rate 
under  certain  limitations  and  restrictions  not 
required  in  ordinary  tickets)  in  payment  for  ad- 
vertising to  be  furnished  "at  agreed  rates," 
which  agreed  rates  are  not  specified  in  the 
contract,  but  which  are  to  be  settled  by  the  par- 
ties themselves  by  another  agreement,  is  in 
violation  of  section  14  of  the  "railway  com- 
mission act"  (Laws  1907,  c.  90),  section  10,602, 
Ann.  St  1909,  which  prohibits  common  carriers 
from  charging  one  person  a  greater  or  less 
compensation  than  another,  and  which  prohibits 
chaiging  "other  tluu  the  rates  fixed  and  estal>- 
llshed." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  21-24;   Dec.  Dig.  {  13.*] 

6.  Cabbiebs  ({  IS*)  —  Rates  —  Unifobmitt— 

EXCHANGE  or  TBARSPOBTATIOir  FOB  ADVEB- 
TISINO. 

If  the  proprietor  of  one  newspaper  may  tie 
selected  by  the  defendant  to  receive  transporta- 
tion in  return  for  such  services,  while  the  pro- 
prietor of  another  cannot  avail  himfeelf,  at  his 
own  option,  of  the  privilege  of  such  a  contract 
then  equality  and  uniformity  of  charge  do  not 
exist 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  21-24;  Dec.  Dig.  f  13.*] 

7.  Cabbiebs  (J  13*)  —  Rates  —  Unifobmitt— 
Exchange  or  Tbanspobtation  fob  Adveb- 
nsiNO. 

Such  a  contract  contravenes  the  intent 
and  purpose  of  the  statutes,  which  prohibit  un- 
just discriminationSj  and  which  seek  to  pre- 
serve to  every  individual  an  equal  right  to  the 
transportation  service  of  every  common  carrier 
within  the  state  upon  equal  terms  with  every 
other  individual. 

■  [EJd.    Note.— For  other   cases,    see    Carriers, 
Cent  Dig.  {{  21-24 ;   Dec.  Dig.  |  13.*] 

Action  by  the  State  against  the  Union  Pa- 
cific Railroad  Company  to  enjoin  certain  con- 
tracts.    Permanent  Injunction  allowed. 

See,  also,  84  Neb.  287,  121  N.  W.  1134. 

W.  T.  Thompson  and  W.  B.  Rose,  for  the 
State.  Nelson  H.  Loomls  and  EMson  Rich, 
for  defendant 


LETTON,  J.  This  Is  an  original  action 
in  this  court  brought  by  the  Attorney  Gener- 
al, In  the  name  of  the  state,  and  by  the  au- 
thority of  the  Nebraska  State  Railway  Com- 
mission, to  enjoin  the  defendant  railway  com- 
pany and  Its  officers,  agents,  and  servants 
from  carrying  out  certain  contracts  made 
with  the  owners  of  certain  newspapers  In 
the  state  of  Nebraska,  providing  for  the  is- 
suance of  railroad  tickets  and  the  furnishing 
of  transportation  to  certain  classes  of  per- 
sons named  in  the  contract,  for  advertising 
to  be  furnished  the  railway  company  In  the 
newspapers  belonging  to  the  other  contract- 
ing parties.  A  temporary  restraining  order 
was  prayed  for  and  granted  at  the  time  of 
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the  filing  of  the  petition.  It-  Is  shown  by  the 
evidence  that  the  command  of  the  restrain- 
ing order  was  obeyed,  and  that  since  Its  Is- 
suance no  other  contracts  of  the  kind  have 
been  entered  into,  the  contracts  in  existence 
have  been  abrogated,  and  the  transportation 
Issued  recalled.  The  defendant  railroad  com- 
pany, however,  still  insists  that  the  execu- 
tion of  such  contracts  aud  the  furnishing  of 
transportation  In  accordance  therewith  is 
not  a  violation  of  law,  and,  while  obeying 
the  restraining  order,  Insists  upon  its  right 
to  have  this  question  determined. 

Before  considering  the  legal  proposition 
involved,  It  will  be  necessary  to  summarily 
state  the  evidence.  A  copy  of  a  contract 
entered  Into  with  the  owner  of  the  "News 
Era"  of  Kearney  Is  set  forth  In  the  petition, 
and  It  is  conceded  that  contracts  entered 
into  with  a  number  of  other  publishers  in 
the  state  are  substantially  the  same.  The 
contract  referred  to  Is  as  follows: 

"Whereas,  W.  L.  Hand,  of  Kearney,  Neb., 
Is  the  president  of  the  News-Era  Standard, 
a  daily,  semlweekly,  weekly,  monthly  news- 
paper, published  at  Kearney,  In  the  county 
of  Buffalo,  and  state  of  Nebraska,  a  gener- 
al weekly  newspaper,  established  1880,  hav- 
ing a  circulation  of  1,000  copies  per  Issue, 
desires  to  en,ter  into  a  contract  with  the 
Union  Pacific  Railroad  Company  for  adver- 
tising in  said  newspaper  as  hereinafter  pro- 
vided :  Now,  therefore,  this  agreement  made 
and  entered  into  upon  the  2d  day  of  Jan- 
uary, 1908,  by  and  between  the  said  W.  D. 
Hand,  as  party  of  the  first,  and  said  Union 
Pacific  Railroad  Company,  as  party  of  the 
second  part;  Witneeseth:  That  the  party 
of  the  first  part  agrees  to  publish  in  the  is- 
sue of  said  paper,  at  agreed  rates,  from  Jan- 
uary 2,  1908,  to  December  31,  1908,  as  fol- 
lows: 

"(1)  Such  display  advertisements,  or  lines  of 
local  notices  in  the  regular  local  news  columns 
of  said  paper  from  time  to  time  during  the 
life  of  this  contract,  as  shall  be  furnished  in 
manuscript  or  printed  copy  by  the  party  of 
the  second  part. 

"(2)  It  is  agreed  that  In  full  payment  for 
the  said  advertising,  the  safd  second  party 
shall  pay,  and  the  first  party  shall  accept  non- 
transferable advertising  transportation  over 
the  lines  of  Union  Pacific  Railroad  Company 
in  the  state  of  Nebraska  only,  to  the  value 
of  one  hundred  ($100.00),  the  transportation 
not  to  be  limited  beyond  the  time  the  con- 
tract expires,  and  not  extended  under  any 
circumstances.  The  Union  Pacific  Railroad 
Company  reserves  to  Itself  the  right  to  limit 
such  transportation  to  any  train  or  class  of 
trains,  and  to  refuse  to  honor  said  transpor- 
tation upon  any  special,  limited  or  fast  mall 
train. 

"(3)  It  is  understood  that  no  ticket  Issued 
under  this  contract  shall  under  any  circum- 
stances be  used  by  the  bolder  for  any  part 
of  an  interstate  journey,  and  if  presented 
for  nassage  in  connection  with  an  interstate 


Journey,  shall  be  void  ar>A  conductor  win  lift 
ticket  or  tickets  and  collect  for  full  fare. 

"(4)  It  Is  also  further  agreed  that  the 
transportation  above  referred  to  must  be 
requested  and  used  during  the  calendar  year, 
and  that  no  claim  for  failure  so  to  do  will 
be  considered.  The  transportation  referred  to 
above  Is  to  be  granted  for  W.  L.  Hand,  who  oc- 
cupies the  position  of  editor  and  manager, 
family  of  W.  h.  Hand,  ♦  •  •  John  A, 
Rhone,  who  occupies  the  position  of  secre- 
tary and  foreman,  family  of  A.  Rhone, 
•  •  *  on  the  newspaper  above  mentioned, 
or  in  the  name  of  the  wife,  son  or  daughter 
of  the  proprietor,  business  manager  or  edi- 
tor of  the  paper  above  mentioned. 

"(5)  It  is  understood  and  agreed  that, 
should  said  transportation  be  sold  loaned  or 
traded  off,  or  presented  for  passage  by  any 
person  other  than  the  one  whose  name  Is 
written  thereon,  it  shall  then  be  taken  up 
by  the  conductor  and  not  again  made  good 
by  the  party  of  the  second  part  to  the  said 
first  party.  The  misuse  of  transportation 
may  be  considered  as  sufficient  cause  for  the 
cancellation  of  this  contract. 

"(G)  It  is  also  understood  and  agreed  that 
no  additional  transportation  Is  to  be  granted 
on  account  of  said  advertisement,  and  that 
the  conditions  specified  on  each  ticket  are 
hereby  made  a  part  of  this  contract. 

"(7)  The  party  of  the  second  part  will  not 
pay  for  the  publication  of  Its  time-tables  un- 
less such  publication  be  specially  author- 
ized in  writing  by  the  general  passenger 
agent  of  Union  Pacific  Railroad  Company. 

"(8)  The  party  of  the  second  part  reserves 
the  right  to  revoke  this  contract  at  will,  dis- 
continue the  advertisement,  and  call  in  the 
transportation  issued. 

"(9)  If  the  ownership  of  said  publication 
be  transferred,  it  is  agreed  that  the  assump- 
tion of  this  contract  is  to  be  made  a  part  of 
the  consideration  for  said  transfer.  .  Other- 
wise this  contract  shall  thereby  be  canceled 
and  all  transportation  thereunder  shall  there- 
by become  void. 

"(10)  Should  the  person  or  persons  to 
whom  transportation  is  issued  on  account 
of  this  contract  sever  liis  or  her  connection 
with  said  paper  from  any  cause  whatever, 
then  the  transportation  held  by  such  person 
or  persons  shall  be  surrendered  to  the  party 
of  the  second  part  at  once  and  no  transporta- 
tion Issued  for  any  other  person  or  persous 
on  account  of  said  paper  until  after  the  snld 
transportation  has  been  returned.  It  is  also 
agreed  that  a  copy  of  each  issue  of  said  pa- 
per shall  be  mailed  free  to  agent  of  said 
company  at  Kearney,  Neb.  and  Chas.  Ware, 
superintendent  at  Omaha,  Neb.,  and  also  one 
to  E.  U  Iiomax,  general  passenger  agent  at 
Omaha,  Neb.  All  requests  for  transporta- 
tion must  be  made  througb  the  agsnt  above. 

"(11)  This  contract  expires  December  31, 
1908. 

"In  witness  whereof,  the  said  first  party 
has  hereunto  set  his  hand  and  seal,  and  the 
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■aid  party  of  the  second  part  has  caused 
tbls  coDtract  to  be  executed  by  Its  general 
passenger    agent   upon   the  second  day  of 
January  1908. 
"[Signed] 

"New  Era  Pub.  Co.,    [Seal.] 
"By  W.  L.  Hand,  Pres. 

'■[Proprietor, 
"[BnMness  Manager, 
"[KdltorJ 

"Union  Pacific  Railroad  Co., 
"By  [Signed]  E.  L.  Lonrnz, 
"General  Passenger  Agent 
"Darlow." 

The  testimony  of  the  employ^  In  charge  of 
the  advertising  department  of  the  defendant  In 
regard  to  the  customary  dealings  with  newspa- 
per owners  under  the  contract  Is  to  the  effect 
that  the  advertisements  placed  In  all  such 
newspapers  are  to  be  charged  at  the  regular 
rate  charged  by  the  newspaper  In  each  case 
to  the  public  generally  for  the  same  service, 
which  would  vary  In  different  localities; 
that  a  statement  or  bill  would  be  rendered 
by  the  publisher  for  the  advertising  done; 
that  the  transportation  Issued  did  not  exceed 
the  value  of  the  advertising  when  the  trans- 
portation was  measured  at  the  rate  of  two 
cents  per  mile ;  that  It  was  not  Issued  when 
the  advertising  was  placed,  but  after  the  ad- 
vertising had  been  run,  and  the  statment  of 
the  amount  due  followed ;  that  the  transpor- 
tation Issued  did  not  exceed  the  amount  of 
the  bills  rendered;  and  that  special  forma 
of  trip,  500-mlle,  and  1,000-mlle  tickets,  were 
Issued  undec^  these  contracts.  It  Is  also 
shown  that  the  railroad  company  had  no  per- 
mission or  authority  from  the  railway  com- 
mission to  enter  Into  the  contracts,  either 
before  or  after  their  execution. 

The  Attorney  General  contends  that  the 
contracts  and  the  tickets  issued  in  conform- 
ity therewith  constitute  a  violation  of  the 
acts  popularly  known  as  the  "railway  com- 
mission act"  (chapter  90,  p.  311,  Laws  1907 ; 
sections  10,649—10,663,  inc.,  Ann.  St.  1909), 
the  "anti-pass  act"  (chapter  93,  p.  342,  Laws 
1907;  sections  10,664—10,665,  Ann.  St  1909), 
and  the  "two-cent  fare  law"  (chapter  92,  p. 
841,  Laws  1907;  sections  10,618—10,623,  Inc., 
Ann.  St  1909),  and  that  the  transportation 
iKSued  under  the  contract  constituted  a  "epe- 
clalrate,"  an  "unjust  discrimination,"  and  an 
"unreasonable  preference,"  as  defined  by  said 
acts.  He  takes  the  broad  ground  that  trans- 
portation furnished  by  a  railroad  company 
for  any  consideration  other  than  a  money  con- 
sideration, to  an  adult,  and  at  a  rate  other 
than  two  cents  per  mile,  constitutes  an  unjust 
discrimination  prohibited  by  law. 

The  defendant  contends  that,  under  the 
contract,  the  railroad  company  paid  for  the 
advertising  furnished'  at  the  regular  pub- 
lished and  current  rates  by  credits  upon  its 
books  for  the  amount  fumlsl^;  that  the 
transportation  was  paid  for  at  the  full  legal 
rate  of  two  cents  per  mile  by  sudi  credits; 
that  the  Nebraska  law  is  designedly  different 
from  the  l&terstate  commerce  acts,  in  that  it 


does  not  prohibit  "different"  compensation  Tor 
transportation,  and  does  not  limit  payment  to 
cash  only;  that  if  the  act  had  regulated  the 
medium  of  payment  it  would  have  been  un- 
constitutional; that  there  was  no  attempt  to 
discriminate,  or  to  violate  the  two-cent  fare 
law;  and  that  what  was  done  had  no  such 
effect. 

The  sections  of  the  statutes  controlling  the 
case  are  as  follows:  "It  shall  be  unlawful 
for  any  railroad  corporation  operating,  or 
which  shall  hereafter  apettite,  a  railroad  in 
this  state  to  charge,  collect,  demand,  or  re- 
ceive for  the  transportation  of  any  passen- 
ger over  twelve  years  of  age,  with  baggage, 
not  exceeding  two  hundred  pounds  in  weight, 
on  any  train  over  its  line  of  road  in  the  state 
of  Nebraska,  a  sum  exceeding  two  cents  per 
mile,  provided,  that  no  railroad  company  shall 
be  required  to  sell  any  ticket  for  less  than 
five  cents."  Section  10,618,  Ann.  St  1909. 
Section  10,662,  Ann.  St  1909,  so  far  as  ap- 
plicable, is  as  follows:  "If  any  railway  com- 
pany or  common  carrier  subject  to  the  pro- 
visions of  this  act,  directly  or  indirectly, 
through  or  by  its  agents,  ofilcers  or  employes, 
by  any  special  rate,  rebate,  drawback,  or  oth- 
er device,  shall  charge,  demand,  collect  or  re- 
ceive from  any  person,  firm  or  corporation,  a 
greater  or  less  compensation  for  any  service 
rendered,  or  to  be  rendered  by  it  than  it 
charges,  demands,  collects,  or  receives  from 
any  other  person,  firm,  or  corporation  for 
doing  a  like  and  contemporaneous  service,  the 
same  shall  constitute  an  unjust  discrimina- 
tion, which  is  hereby  forbidden  and  declared 
to  be  unlawful,  (a)  If  any  railway  company 
or  common  carrier  subject  to  the  provisions 
of  this  act,  through  or  by  its  officers,  agents, 
or  employfis,  mcTkes  or  gives  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation 
or  locality,  •  •  ♦  the  same  shall  consti- 
tute an  unjust  discrimination,  which  is  here- 
by prohibited.  •  *  •  (f)  Any  officer,  agent 
or  employfe  of  any  railway  company  or  com- 
mon carrier  subject  to  the  provisions  of  this 
act,  who,  by  means  of  false  billing,  false 
classification,  false  weight,  or  by  any  other 
device,  shall  suffer  or  permit  any  person  or 
persons  to  obtain  transportation  for  proper- 
ty at  less  than  the  regular  rates  then  in  force 
on  said  line  of  said  railway  company  or  com- 
mon carrier,  or  any  part  thereof,  or  who,  by 
means  of  false  billing,  false  classification, 
false  weighing,  or  by  any  device  whatsoever, 
sball  charge  any  person,  firm,  or  corporation 
for  the  transportation  of  property  other  than 
the  rates  fixed  and  established,  upon  the  line 
of  said  railway  company  or  common  carrier, 
shall  be  guilty  of  a  misdemeanor."  Section 
10,664,  prohibiting  free  transportation,  should 
also  be  considered  as  bearing  upon  legislative 
policy  in  this  regard.  These  provisions  of 
the  statutes,  though  forming  parts  of  separ- 
ate acts,  enacted  at  different  times,  treat  of 
the  same  subject-matter.  They  form  sta- 
ges in  the  progressive  development  of  legls- 
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latlon  seeking  to  correct  abuses  wblch  for- 
merly existed.  They  carry  out  spedflcally 
the  mandate  to  the  L^lslature  giren  by  sec- 
tion 7,  art  11,  of  the  Constitution  tbat  "the 
Legislature  shall  pass  laws  to  correct  abuses, 
and  prevent  imjust  discrimination  and  extor- 
tion in  all  charges  of  express,  telegraph,  and 
railroad  companies  in  this  state,  and  enforce 
such  laws  by  adequate  penalties  to  the  ex- 
tent, if  necessary  for  tbat  purpose,  of  for- 
feiture of  their  property  and  franchises." 
They  are,  therefore,  in  pari  materia,  and 
must  be  construed  together.  State  t.  Omaha 
Elevator  Co.,  75  Neb.  W.7,  106  N.  W.  979,  110 
N.  W.  874;  State  v.  Martyn,  82  Neb.  225, 
117  N.  W.  719,  23  U  R.  A.  (N.  S.)  217. 

The  statute  provides  tbat  the  carrier  shall 
not  collect  or  receive  "a  greater  or  less  com- 
pensation" from  one  person  than  from  an- 
other. The  railway  commission  act  com- 
manded all  railway  companies  in  Nebraska 
to  file  with  the  railway  commission  schedul- 
ed rates  and  charges  in  effect  on  their  lines 
in  the  state  of  Nebraska  on  January  1,  1907, 
'  which  rates  should  be  the  rates  and  charges 
in  force  and  effect  unless  changed  by  the 
railway  commission  in  conformity  with  pro- 
cedure provided  for  in  the  act.  The  rate  of 
charge  for  passenger  transportation  was  also 
fixed  by  statute.  These  rates  and  charges 
are  expressed  and  measured  by  dollars  and 
cents.  If  a  railway  company  can  adopt  the 
principle  of  barter  and  receive  in  return  for 
its  service  specific  articles  the  value  of  which 
may  vary  from  day  to  day,  and  often  may 
be  uncertain,  the  magnitude  of  the  task  of 
ascertainment  of  the  value  of  each  article 
alone  would  render  the  regulation  of  rates, 
so  as  to  prevent  discrimlaatlon,  absolutely 
impossible.  To  procure  uniformity  there 
must  be  a  standard  measurement  The  only 
measure  possible  in  order  to  Insure  absolute 
uniformity  in  the  charge  Is  the  standard  me- 
dium of  exchange  and  measure  of  value — 
money.  But,  it  is  contended,  although  the 
rate  charged  for  advertising  varies  in  differ- 
ent localities,  yet  the  amount  charged  In  each 
Instance  Is  the  regular  current  rate  charged 
to  the  public  generally  in  that  locality,  and 
that  since  the  railway  company  would  be 
required  to  pay  this  rate  In  money  for  the 
advertising  furnished,  it  is  not  discrimination 
to  pay  for  it  in  transportation  at  the  statu- 
tory rate. 

This  argument  loses  sight  of  two  consider- 
ations: First  that  no  price  or  rate  of  char- 
ges for  the  advertising  is  fixed  in  the  con- 
tract. The  publication  is  to  be  "at  agreed 
rates,"  leaving  the  parties  free  to  fix  for 
themselves  by  agreement  the  value  of  the 
service  rendered  and  the  price  to  be  paid. 
It  Is  true  that  the  witness  testifies  that  the 
agreement  has  always  been  the  same  as  the 
current  rate  for  advertising  in  the  locality; 
but  there  is  nothing  in  the  contract  which 
requires  the  price  agreed  upon  to  be  the  cur- 
rent rate  to  the  public  generally.  A  contract 
which  permits  transportation   to  be  issued 


In  exchange  for  a  product  or  for  services, 
the  value  of  which  is  indeterminate,  and 
wMch  leaves  the  charge  to  be  fixed  by  agree- 
ment of  the  parties,  plainly  leaves  the  price 
of  tbe  transportation  a  variable  quantity. 
The  price  of  the  ticket  would  vary  exactly 
as  .the  price  of  the  advertising  varied.  If 
the  parties  agree  upon  a  high  rate  of  adver- 
tising, they  agree  to  a  low  rate  for  transpor- 
tation, and  vice  versa.  It  could  never  have 
been  the  intention  of  the  Legislature  to  per- 
mit such  an  opportunity  to  evade  the  terms 
of  the  law.  Giving  the  defendant  credit  for 
acting  in  good  faith,  as  its'  witness  testifies, 
in  making  the  co,ntracts  complained  of,  and 
in  making  agreements  thereafter  to  pay  for 
advertising  at  current  prices,  still  to  uphold 
such  contracts  would  open  a  door  which  In 
the  hands  of  designing  persons  might  oper- 
ate to  nullify  the  most  essential  and  bene- 
ficial provisions  of  this  legislation.  Union 
Pacific  R.  Oo.  V.  Goodridge,  149  U.  8.  680, 
13  Sup.  Ct  970,  37  L.  Ed.  896;  United  States 
V.  Atchison,  T.  &  8.  F.  R.  Co.  (D.  C.)  16S 
Fed.  111. 

Furthermore,  there  is  no  proof  tbat  any 
persons  or  corporations,  other  than  the  fa- 
vored persons  with  whom  the  railroad  com- 
pany is  willing  to  enter  into  such  contracts, 
may  avail  themselves  of  the  prlvUege  of  pay- 
ing for  transportation  for  themselves  or  for 
their  employes  or  meml>er8  of  their  respec- 
tive families  by  the  use  of  theii^' advertising 
pages.  If  the  proprietor  of  one  newspaper 
may  be  selected  by  the  defen<|^nt  to  receive 
transportation  in  return  for  sudi  services, 
while  the  proprietor  of  another  cannot  avail 
himself,  at  his  own  option,  of  the  privileges 
of  such  a  contract  then  certainly  equality 
and  uniformity  of  charge,  which  is  required 
by  both  common  law  and  statute,  do  not  ex- 
ist (McDuffee  v.  Railroad,  52  N.  H.  430.  13 
Am.  Rep.  72;  Sandford  v.  Railroad  Oam- 
pany,  24  Pa.  3T8,  64  Am.  Dec.  607),  while  if 
money  were  the  only  consideration,  and  the 
same  rate  were  charged,  each  would  stand 
exactly  upon  the  same  footing. 

The  defendant  insists  that  the  only  advan- 
tage that  it  derives  from  these  contracts  is 
that  it  thereby  sells  transportation  to  per- 
sons who  otherwise  might  not  purchase  it; 
but,  if  persons  belonging  to  a  certain  class 
are  Induced  to  purchase  transportation  in 
excess  of  that  which  they  would  buy  for  cash, 
it  Is  plain  that  the  inducement  must  be  suf- 
ficiently strong  to  cause  them  to  believe  that 
they  are  receiving  transportation  for  a  less 
amount  than  if  they  paid  for  it  in  money, 
or  that  they  are  receiving  advertising  pat- 
ronage not  otherwise  to  be  had.  There  evi- 
dently must  be  some  advantage  accruing 
to  the  contracting  parties,  or  each  of  them 
must  think  so,  else  they  would  not  enter  in- 
to the  contrdct. 

If  the  contract  newspaper  owner  is  of  the 
opinion  that,  under  the  contract  in  return 
for  advertising  at  current  prices  to  the  pub- 
lic generallly,  he  is  receiving  tran^K>rtatioo 
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upon  the  same  baals  and  under  no  other  or 
greater  limitations  than  the  public  gener- 
ally, he  is  In  error.  In  addition  to  the  11ml- 
tatlons  expressed  in  the  contract  Itself  that 
the  tranaportatlon  shall  not  be  limited  be-' 
yond  the  time  the  contract  expires,  and  not 
extended  under  any  circimistauces;  that  it 
cannot  be  used  for  any  part  of  an  Interstate 
Journey,  and  if  presented  for  passage  in  con- 
nection with  an  interstate  Journey  shall  be 
void;  that  if  the  ownership  of  the  publica- 
tion is  transferred,  unless  the  contract  Is 
assumed,  all  transportation  thereunder  shall 
thereby  become  YOid — It  is  provided  In  the 
500  and  1,000  mile  ticket  issued  thereunder 
that  in  case  the  holder  severs  his  connection 
with  the  publication  on  account  of  which 
the  ticket  Is  issued,  or  in  case  the  advertis- 
ing contract  under  which  it  is  Issued  shall 
be  canceled,  all  further  rights  under  the  con- 
tract to  the  use  or  possession  of  the  ticket 
are  8urr«>dered,  and  the  same  may  be  taken 
up  wherever  found. 

A  somewhat  similar  contract,  made  with 
reference  to  Munsey's  Magazine,  was  nnder 
consideration  In  the  case  of  United  States 
V.  Chicago,  I.  &  L.  R.  Co.  (C.  C.)  163  Fed.  114, 
although  the  contract  in  that  case  was  less 
objectionable  than  that  under  consideration, 
being  spedflc  with  regard  to  the  cost  of  the 
advertising.  It  specified  the  amount  of  ad- 
vertising space  to  be  furnished  In  exchange 
for  tickets  to  the  value  of  $500,  while  this 
contract  leaves  the  whole  matter  of  price 
open  to  future  agreement.  The  court  say: 
"Indeed,  if  it  Is  taken  at  its  cash  value,  why 
should  the  transportation  be  limited  as  spec- 
ified In  the  contract?  If  the  magazine  Is 
paying  $300  to  the  defendant,  why  does  It  ac- 
cept transportation  both  of  lees  and  different 
value  than  it  would  accept  If  it  bought  its  tick- 
ets with  money?  Why  embarrass  Itself  with 
menacing  pains  and  penalties  for  failure  to 
observe  all  the  conditions  of  the  special  con- 
tract, when  by  the  use  of  cash  It  may  travel 
and  give  no  concern  to  technical  limitations? 
It  seems  fair  to  conclude  that  either  the  ad- 
vertising is  of  less  than  cash  value,  or  the 
advertisers  are  grossly  Imposed  upon  by  the 
railroad."  The  court  further  points  out  that 
in  that  contract,  as  in  this,  there  is  no  pro- 
vision requiring  that  the  advertising  must 
have  been  fnmlshed  before  the  transporta- 
tion is  given,  and  shows  that  the  publisher 
could  under  the  contract  demand  the  tickets 
at  once  if  he  chose  and  at  the  beginning  of 
the  term,  and  therefore  in  the  mere  matter 
of  interest  the  rate  would  be  less  and  differ- 
ent from  that  which  is  published. 

The  principal  point  urged  In  the  oral  argu- 
ment by  counsel  for  defiendant  was  that, 
since  the  statute  does  not  prohibit  receiving 
a  "different"  compensation,  the  contract  is 
not  in  violation  of  the  statute.  Counsel  urg- 
es that  the  case  of  United  States  v.  Chicago, 
I.  &  li.  R.  Co.,  snpra.  Is  based  upon  the 
peculiar  language  of  the  Hepburn  act  (Act 
Jane- 30,  1906,  a  9591,  M  Stat  684  [U.  S. 


Comp.  St  Supp.  lOOd,  p.  1149]),  whereby  the 
word  "different"  was  added  to  the  words 
"greater  or  less  compensation"  In  the  Elklns 
act  (Act  Feb.  19,  1903,  c.  708,  32  Stat  847 
[U.  S.  comp.  St  Supp.  1909,  p.  1138]),  but  we 
do  not  so  understand  the  decision  In  this 
case.  While  the  writer  of  the  opinion  dis- 
cusses the  change  in  the  statute,  and  holds 
that  the  facts  bring  the  case  within  the 
terms  of  the  Hepburn  act  he  does  not  say 
that  the  contract  does  not  violate  the  Elkins 
act  But  regardless  of  what  the  decisions 
of  the  federal  courts  have  been  upon  the 
Elklns  act  under  the  provisions  of  section 
10,662  of  the  Nebraska  statute,  it  Is  an  in- 
fraction of  law  "by  any  device  whatso- 
ever" to  "charge  any  person,  firm,  or  corpor- 
ation for  the  transportation  of  property, 
other  than  the  rates  fixed  and  established." 
The  difference  between  the  meaning  of  a 
statute  which  prohibits  a  "different"  com- 
pensation and  one  which  prohibits  a  charge 
"other  than  the  fixed  and  established  rates" 
is  to  the  writer  imperceptible,  and  the  rea- 
soning applicable  to  one  statute  seems  to 
apply  with  equal  force  to  the  provisions  of 
the  other.  Moreover,  in  Armour  Packing  Co. 
V.  United  States,  209  U.  S.  56,  72.  28  Sup. 
Ct  428,  432  (52  L.  Ed.  681),  the  Elklns  act 
Is  construed,  and  It  is  said:  "The  Elklns 
act  proceeded  upon  broad  lines,  and  was  evi- 
dently intended  to  effectuate  the  purpose  of 
Congress  to  require  that  all  shippers  should 
be  treated  alike,  and  that  the  only  rate 
charged  to  any  shipper  for  the  same  service, 
under  the  same  conditions  should  be  the  one 
established,  published,  and  posted  as  required 
by  law."  We  think  the  pui^wse  of  the  acts 
identical,  and  construe  the  Nebraska  statute 
to  have  the  same  Intent,  and  to  make  the 
same  requirements  In  this  behalf. 

To  sum  up^  when  it  is  considered  that  si- 
though  the  transjtortatlon  is  said  to  be  sold 
at  the  rate  of  two  cents  per  mile,  It  Is,  in 
fact,  hedged  about  by  many  restrictions  and 
limitations  not  contained  In  the  tickets  offer- 
ed for  sale  to  the  general  public  for  the  same 
price  in  cash;  considering,  also,  that  the 
privileges,  if  any,  and  whatever  they  may 
be,  under  the  contract,  are  not  open  upon 
the  same  terms  to  all  persons  engaged  In  the 
publication  of  newspapers  within  the  state; 
considering,  also,  the  fact  that  the  amount 
to  be  paid  for  the  advertising,  and,  there- 
fore, necessarily  the  amount  to  be  paid  for 
transportation  under  the  terms  of  the  con- 
tract, may  be  fixed  at  whatever  rate  the  par- 
ties subsequently  agree  upon — it  seems  obvi- 
ous that  the  contract  runs  counter  to  the 
intent  and  purpose  of  the  Constitution  and 
statutes  quoted.  These  seek  to  prohibit  un- 
just discriminations,  either  direct  or  indi- 
rect; they  are  designed  to  take  away  from 
a  public  carrier  the  power  of  arbitrary  selec- 
tion of  persons  or  corporations  as  the  objects 
of  its  favor  or  disfavor;  they  seek  to  pre- 
serve to  every  individual  an  equal  right  to 
the  transportation  service  of  every  common 
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carrier  within  the  state  upon  equal  terms 
with  every  other  individual.  As  was  said  of 
the  Interstate  commerce  act  of  1903  by  Mr. 
Justice  White  (New  York,  New  Haven  &  H. 
R.  Co.  V.  Interstate  Commerce  Com.,  200 
tr.  S.  361,  391,  26  Sup.  Ct  272,  277  [80  I* 
Bd.  515]}:  "It  cannot  be  challenged  that 
the  great  purpose  of  the  act  to  regulate  com- 
merce, whilst  seeking  to  prevent  unjust  and 
unreasonable  rates,  was  to  secure  equality  of 
rates  as  to  all  and  to  destroy  favoritism; 
these  last  being  accomplished  by  requiring 
the  publication  of  tarlfTs  and  by  prohibiting 
secret  departures  from  such  tariffs,  and  for- 
bidding rebates,  preferences,  and  all  other 
forms  of  undue  discrimination.  To  this  ex- 
tent and  for  these  purposes  the  statute  was 
remedial  and  Is,  therefore,  entitled  to  receive 
that  Interpretation  which  reasonably  ac- 
complishes the  great  public  purpose  which  It 
was  enacted  to  subserve." 

We  are  convinced  that  (to  adopt  the 
language  of  Mr.  Justice  Day  In  American 
Express  Co.  v.  United  States,  212  U.  S.  522, 
29  Sup.  Ot  815,  63  L.  Ed.  635,  decided  Feb- 
ruary 23,  1909):  "In  the  absence  of  express 
exceptions,  we  think  It  was  the  intention  of 
Congress  (the  Legislature)  to  prevent  a  de- 
parture from  the  published  rates  and  sched- 
ules in  any  manner  whatsoever.  If  this  be 
not  so,  a  wide  door  Is  opened  to  favoritism 
In  the  carriage  of  property."  The  funda- 
mental principles  covering  the  duties  of  com- 
mon carriers  to  the  public  In  respect  to  equal 
privileges  have  been  clearly  elucidated  in 
the  following  cases,  and  are  so  well  settled 
as  to  make  quotation  needless ;  but  the  opin- 
ions are  worthy  of  careful  consideration: 
Messenger  v.  Pennsylvania  R.  Co.,  36  N.  J. 
Law,  407,  13  Am.  Rep.  457;  McNeill  v.  Rail- 
road Co.,  132  N.  C.  510,  44  S.  E.  34,  67  L. 
B.  A.  227,  95  Am.  St.  Rep.  641 ;  N.  Y.,  N.  H. 
k  B.  Co.  V.  Interstate  Commerce  (Tomm.,  su- 
pra; and  United  States  v.  Wells  Fargo  Ex- 
press (C.  C)  161  Fed.  606. 

EiVen  though,  as  It  pleads,  the  defendant 
may  have  entered  into  these  contracts  with 
no  intention  ot-  violating  the  law,  and  has 
obeyed  the  restraining  order  of  the  court, 
yet  the  practice  was  pernicious  and  was  an 
unlawful  discrimination  under  the  statute. 

The  prayer  of  the  petition  for  a  permanent 
injunction  against  defendants  must  be  al- 
lowed. 

BOSB,  J.,  not  sitting. 


PIIiKINS  et  al.  t.  HANS  «t  al.    (No.  10,054.) 
(Supreme  Court  of  Nebraska.    May  20,  1910.) 

(avllabv  bv  the  Cowrt.) 

X,  iNTOXicAnita   LiQuoBs    ({    806*)  — Civn. 
Dahaoe   Suit— Plkaoino. 

In  an  action  a^inst  licensed  saloon  keep- 
era  for  damages  arising  from  the  sale  of  liquon 


to  plaintiff's  husband  causing  his  death,  it  Sm 
proper  to  allege  and  prove  that  for  some  time 
immediately  prior  to  the  day  of  the  death  of  de- 
ceased the  defendants  bad  sold  liquon  to  the 
deceased,  and  had  thereby  caused  him  to  be- 
come an  habitual  drunkard. 

['EA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  306.*] 

2.  INTOXICATIWO    LiQtTOSS     (I     300*)  —  Oivn, 

Dauaob  Strrr— Advissibiutt  or  E^rIDENCK. 
In  such  action  it  is  not  erroneous  to  allow 
a  witness  to  testify  that  he  saw  the  deceased 
drinking  liquors  from  a  bottle  on  the  day  of 
his  death  as  tending  to  prove  the  allegation  that 
decMsed  became  intoxicated  on  that  day.  Sn<A 
evidence  becomes  material  if  it  is  shown  by  the 
same  or  other  witnesses  that  the  defendants 
contributed  to  his  intoxication. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dee.  Dig:  {  809.*] 

8.  BviDKNCHB    (I   883*)— ADMrssiBitmr— Bec- 

O&D. 

The  village  records  of  the  bond  given  by 
a  licensed  saloon  keeper,  kept  by  the  clerk  <» 
the  village  and  identified  by  him  as  such,  are 
competent  prima  fade  evidence  of  the  execution 
and  delivery  of  the  bond. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  333.*] 

4.  Appeal   and  Ebrob  (J   1056*)- Beview— 
Habmless  Ebbob— E^rIDEIlCE. 

When  a  witness  has  stated  all  of  the  facts 
within  his  knowled^  a«  to  the  employment  and 
habits  of  deceased,  it  is  not  prejudicial  error  to 
refuse  to  allow  the  witness  to  answer  the  ques- 
tion whether  he  was  or  was  not  an  industriona 
man. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  J  1056.*] 

5.  INTOXICATINO    LiQcoBS    (8    285*)  —  Civn. 
Dakaoe  Scrr— Indibect  Saue  of  Liquor. 

If  a  saloon  keeper  sells  liauor  knowing  or 
having  good  reason  to  believe  that  it  is  intend- 
ed for  deceased,  or  intended  that  the  deceased 
shall  participate  in  drinking  it,  and  deceased 
does  so  participate,  be  is  liable  aa  though  1m 
aold  to  the  deceased  direct. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  419;    Dec.  Dig.  i  285.*] 

6.  TBIAX    (I   234*)— iNBTBUCnONB  — MATTEna 

OF  Fact. 

It  is  erroneous  to  recite  in  an  instruction 
certain  of  the  disputed  facts  in  the  case,  omit- 
ting other  facts  bearing  upon  the  same  point, 
but  if  the  facts  so  recited  are  admitted  in  the 
pleadings,  or  established  without  contradiction, 
such  recital  of  facts  is  without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Decu 
Dik.  I  234.*] 

7.  INTOXICATINO     IjQUOBS     (J     812*)  — ClVH. 

Dauaob  Surr— Meabube  or  Damages. 

In  an  action  a^inst  licensed  saloon  keeper* 
for  damages  resulting -from  the  sale  of  liquors, 
the  plaintiff  may  recover  all  damages  occasioned 
by  the  sale.  The  provisions  of  section  18  of 
the  act  (Comp.  St  1805,  c.  50),  were  not  in- 
tended to  limit  the  measure  of  damages,  but 
to  simplify  the  proof  in  such  < 


(Ed.  Note.— For  other  cases,  see  Intoxicating 
LiquoiB,  Gent  Dig.  U  463-4S6,  458;  Dec.  Dig. 
1812.*] 

(Ai^tionol  Byttahu*  (y  fdttoKal  Btaf.) 

8.   INTOXICATINO  *  LiqUOBB   J|     812*)  —  ClVU, 

Dakaoe  Sktit— Daxaobb— ESccxbsivxness. 
A  man  killed  by  a  train  while  intoxicated 
by  liquor  sold  jby  defendant  was  a  strong  able- 
bodled  man  of  28  years,  capable  of  earning  S700 
a  year,  and  continued  to  earn  wages  by  whicli 
his  family  was  supported  up  to  his  death,  though 
he  was  more  or  less  wasteful  of  his  energies 
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and  money,  resnitintr  largely  from  drinking  hab- 
its which  defendants,  who  were  saloon  keepers, 
helped  to  derelop.  Beld,  that  $4,500,  in  a  suit 
on  the  saloon  keepers'  honda,  by  bis  widow  in 
lier  own  behalf  and  in  behalf  of  her  children, 
'was  not  excessive. 

[E!d.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  |  458;    Dec.  Dig,  i  312.*] 

Appeal  from  District  Court,  Madison  Conn- 
ty;  Welch,  Judge. 

Action  by  Minnie  niklns  and  others 
against  Ernest  F.  Hans  and  others.  Judg- 
ment for  plalntUIs,  and  defeadants  appeal 
Affirmed. 

Mapes  &  Hazen  and  H.  F.  Bambart,  for 
appellants.  W.  V.  Allen  and  Wm.  U  Dow- 
Hug,  for  appellees. 

SEDGWICK,  J.     On  the  evening  of  the 
28th  day  of  June,  1907,  Jones  Pllklns,  in  at- 
tempting to  cross  the  tracks  of  the  North- 
■westem  Railroad  Company  at  Battle  Creek, 
was  ran  over  by  the  engine  and  cars  and  in- 
stantly killed.    This  plalnUfT,  who  is  his  wid- 
ow, began  this  action  in  her  own  behalf  and 
in  behalf  of  her  four  minor  children  In  the 
district  conrt  for  Madison  county  to  recover 
damages  alleged  to  have  been  sutfered  be- 
cause of  bis  dteth.    The  keepersof  three  sa- 
loons in  the  Tillage  of  Battle  Creek  and  the 
sureties  upon  their  bonds  were  made  defend- 
ants.   Upon  the  trial  the  jury,  under  the  in- 
struction of  the  court,  found  no  cause  of  ac- 
tion against  one  of  the  defendants,  and  found 
a  verdict  in  favor  of  plaintiff  against  the  re- 
maining defendants  who  have   appealed   to 
this  conrt    The  petition  upon  which  the  ac- 
tion was  tried  alleged  in  the  usual  manner 
the  licenses  of  the  saloons  and  the  giving  of 
the  bonds  required  by  the  statute,  and  then 
alleged  that  for  many  months  prior  to  the 
28th  day  of  June,  1907,  "the  said  Jones  PU- 
kins  had  acquired  the  habit  of  drinking  malt, 
spirituous  and  vinous  liquors  at  the  said  sa- 
loons of  the  said  defendants  to  excess,  and  of 
becoming  intoxicated  thereby";   that  she  had 
warned  the  defendants  not  to  sell  liquors  to 
her  husband,  but  they  disregarded  her  warn- 
ing and  the  rights  of  the  plaintiff  and  her 
said  minor  children,  and  did  "on  the  28th  day 
of  June,  1907,  sell  and  give  to  the  said  Jones 
PUklns  malt,  spirituous,  and  vinous  liquors 
at  their  saloons,  which  he,  the  said  Jones  PU- 
klns, then  and  there  drank,  whereby  be  then 
and  by  means  thereof  became  extremely  in- 
toxicated" and  Incapable  of  caring  for  him- 
self, and  while  in  that  condition  "he,  the  said 
Jones  Pllklns,  stepped  onto  the  track  of  the 
Chicago  &  Northwestern  Railway  Company 
in  front  of  a  rapidly  running  train  of  cars, 
and  was  then  and  there  and  thereby  run  over 
and  instanUy  killed";  that  at  the  date  of  the 
death  of  the  deceased  he  was  a  young  man 
abont  28  years  old  and  a  laborer  by  occujpa- 
tlon,  and  earned  and  was  capable  of  earning 
about  $700  a  year,  which  he  contributed  to 
the  support  of  his  family,  and  was  in  good 


health  and  industrious  when  not  intoxicated; 
that  the  plaintiff  and  her  minor  children 
were  dependent  upon  him  for  their  support; 
and  "that  by  reason  of  said  intoxication  of 
the  said  Jones  Pllklns,  produced  by  the  said 
defendants  in  the  manner  aforesaid  and  his 
said  death,  the  plaintiff  and  her  said  minor 
children  are  entirely  destitute  and  without 
any  means  of  support,  and  have  sustained 
damages  In  the  sum  of  $10,000."  The  an- 
swer appears  to  be  a  general  denial  as  to  the 
allegations  of  the  cause  of  the  death  of  the 
deceased  and  as  to  the  damages  sustained  by 
the  plaintiff,  and  it  was  so  treated  by  the  trial 
court. 

1.  The  first  objection  raised  by  the  defend- 
ants is  that  the  cotut  erred  in  allowing  proof 
of  sale  of  liquor  by  the  defendants  to  the  de- 
ceased on  occasions  prior  to  the  date  of  his 
death,  but  we  think  there  was  no  error  in 
receiving  this  evidence. 

2.  It  was  objected  that  the  court  erred  in 
allowing  two  witnesses  to  testify  to  having 
seen  the  deceased  drinking  out  of  a  bottle  on 
one  of  the  back  streets  of  Battle  Creek  on  the 
evening  before  his  death.  The  ground  of  the 
objection  Is  that  there  was  no  evidence  show- 
ing that  the  contents  of  the  bottle  were  ob- 
tained at  the  saloon  of  either  of  the  defend- 
ants, but  of  course  it  was  competent  to  show 
that  the  deceased  was  drinking  and  became 
intoxicated  on  that  day,  and  then  to  show,  if 
possible,  that  his  intoxication  was  the  cause 
of  bis  death,  and  that  the  defendants  wei-e 
responsible  for  his  Intoxication.  It  was  not  to 
be  supposed  that  all  of  this  could  be  proved 
by  one  and  the  same  witness,  and  this  evi- 
dence was  properly  received. 

3.  The  plaintiff  offered  In  evidence  the 
bonds  filed  with  the  village  derk,  as  they  had 
been  identified  by  the  clerk  and  shown  to  be 
the  origlaal  bonds  filed  and  to  be  a  pert  of 
the  records  in  bis  care.  This  evidence  was 
objected  to  on  the  ground  tbat  there  was  no 
evidence  of  the  execution  and  delivery  of  the 
bonds.  Thereupon  a  witness  was  called  to 
testify  that  he  was  acquainted  with  the  hand- 
writing of  the  president  of  the  surety  com- 
pany, and  knew  that  the  signature  on  the 
bonds  was  executed  by  the  president  of  the 
company.  The  bonds  .were  then  received  in 
evidence,  and  this  ruling  of  the  court  is  com- 
plained of.  In  Gran  ▼.  Houston,  45  Neb.  813, 
at  page  833,  64  N.  W.  245,  at  page  252,  it  ap- 
pears in  the  opinion  that  an  objection  was 
made  to  the  admission  of  a  certified  copy  of 
the  bond,  but  the  same  was  adnoltted  over 
the  objection,  and  it  was  held  that  this  was 
not  erroneous.  The  sectlona  of  the  statute 
relating  thereto  were  quoted,  and  It  was  said 
that  as  "the  objection  was  confined  to  the 
admissibility  of  the  bond  •  •  •  there 
was  no  error.  If  any  committed,  which  Is  oC 
any  avail."  It  was  not  Intended  to  hold  tbat 
the  surety  company  could  not  defend  under 
such  circumstances  upon  the  ground  that  it 
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bad  not  execnted  the  bond,  but  that  the  rec- 
ord of  the  bond  itas  suillctent  prima  facie 
proof  to  allow  Its  admission  in  evidence,  and 
If  no  other  evidence  was  offered  it  would  be 
sufficient  proof  of  its  execution  by  the  de- 
fendants. This  objection  therefore  was  prop- 
erly overruled. 

4.  The  defendants  complained  that  their 
witness  was  not  allowed  to  answer  the  ques- 
tion, "Now,  from  your  acquaintance  with 
Mr.  Pilklns,  you  may  state  whether  he  was 
or  was  not  an  Industrious  man,"  and  other 
similar  questions.  The  witness  interrogated 
testified  that  he  had  known  the  deceased  for 
several  years  and  saw  blm  quite  often,  and 
when  asked  whether  the  deceased  was  in  the 
habit  of  working  answered,  "I  seen  him 
work;"  and  being  asked,  "Was  he  in  the  habit 
of  being  generally  employed  or  Just  occasion- 
ally?" answered,  "I  have  seen  him  work,  and 
I  have  seen  him  standing  around  the  stores." 
He  was  asked,  "And  you  may  state  whether 
or  not  he  was  habitually  employed,  or  was  be 
habitually  standing  around  the  stores?"  An 
objection  to  this  question  was  sustained,  and 
it  -would  seem  from  the  many  questions  of 
this  class  that  had  been  asked  and  answered 
that  this  question  might  be  considered  to  be 
suggestive,  and  Its  exclusion  not  such  an  er- 
ror as  would  require  a  reversal  of  the  Judg- 
ment And  so  the  question  whether  the  de- 
ceased was  or  was  not  an  industrious  man 
was  also  properly  excluded.  The  witness 
had  testified  to  the  facts  within  his  knowl- 
edge as  to  the  employment  of  the  deceased, 
and  the  Jury  was  as  competent  as  the  wit- 
ness to  say  whether  the  deceased  should  be 
considered  an  Industrious  man.  We  do  not 
find  any  other  rulings  of  the  court  of  this 
nature  npon  the  page  of  the  record  referred 
to,  and  In  reading  the  evidence  of  the  various 
witnesses  we  have  not  observed  any  preju- 
dicial error  in  ruling  upon  such  offers  of  tes- 
timony. 

5.  The  court  Instructed  the  Jury:  'If  you 
find  that  other  persons  purchased  intoxi- 
cating liquors  on  June  28,  1907,  from  the  per- 
sons then  In  charge  of  the  saloons  of  any  de- 
fendant, which  was  taken  out  of  doors  by 
such  purchasers,  with  the  knowledge  or  con- 
sent of  the  person  in  charge  of  such  saloon, 
or  under  such  circumstances  that  he  had 
good  reason  to  believe  at  the  time  of  such 
sale  that  Jones  Pllkins  was  among  the  per- 
sons who  was  to  drink  the  same,  or  a  i)art 
thereof,  and  that  said  Jones  Pilklns  drank 
the  same,  or  a  part  thereof,  and  by  means 
thereof  became  intoxicated,  or  his  intoxica- 
tion was  thereby  contributed  to  in  any  de- 
gree, then  such  sale  or  giving  would  be  with- 
in the  meaning  of  the  statute,  and  if  Jones 
Pllkins  thereby  became  Intoxicated,  or  his 
Intoxication  was  In  any  manner  contributed 
to  thereto,  and  while  he  was  in  sudi  condi- 
tion, and  by  reason  thereof,  he  was  run  over 
and  killed  by  a  train  of  cars,  substantially 
ns  stated  In  the  amended  petition,  If  you  find 
the  other  elements  of  the  plaintiff's  cause  of 


action  exists,  such  principal  defendant  or  de- 
fendants as  thus  sold  or  gave  him  such  In- 
toxicating liquors,  and  the  surety  on  bis 
bond,  would  be  liable  In  this  action."  It  Is 
shown  in  the  evidence  that  the  deceased. 
with  several  others,  was  engaged  during  tbe 
day  In  breaking  a  horse  or  horses  by  driving 
through  the  streets  of  the  village,  and  ttiere 
was  evidence  tending  to  show  that  they  were 
all  drinking  at  various  times  during  the  day, 
and  tending  also  to  show  that  they  were  pro- 
curing liquor  at  the  saloons  to  drink  else- 
where, and  it  was  in  view  of  this  condition 
of  the  evidence  that  the  Instruction  was  giv- 
en. If  the  defendants  sold  liquors  to  one  of 
these  parties  knowing  or  having  good  reason 
to  know  at  the  time  that  they  were  drinking 
it  together,  and  that  the  deceased  was  one  of 
the  parties  and  drinking  with  them,  such  sale 
would  undoubtedly  be  equivalent  to  the  sale 
to  the  deceased  himself,  and  we  thhik  that 
the  instruction  fairly  submitted  the  question 
to  the  Jury. 

6.  Instruction  No.  6  of  the  requests  of  the 
plaintiffs  given  by  the  court  recites  quite  at 
length  circumstances  In  the  case  as  disclosed 
by  the  evidence.  The  jury  by  this  instruc- 
tion were  told  that  there  was  evidence  tend- 
ing to  prove  those  circumstances,  and  that  If 
they  found  that  the  circumstances  were  prov- 
ed by  the  evidence  then  they  might  be  con- 
sidered by  the  jury  with  all  the  other  testi- 
mony In  the  case  in  determining  whetbo-  the 
deceased  purchased  and  drank  intoxicating 
liquor  in  the  saloon  of  any  of  the  principal 
defendants  on  that  day  and  before  his  death. 
We  think  that  this  instruction  ought  not  to 
have  been  given.  The  jury  should  of  course 
consider  all  of  the  circumstances  in  the  case 
that  are  proved  by  competent  evidence,  and 
to  specify  some  and  omit  others  gives  those 
circumstances  that  are  specified  such  promi- 
nence that  might  lead  the  Jury  to  disregard 
other  equally  Important  circumstances.  Un- 
der ordinary  circumstances  such  an  instruc- 
tion would  require  a  reversal  of  the  Judg- 
ment. We  find,  however,  that  ea<*  of  the 
facts  recited  in  this  Instruction  is  proved  by 
the  evidence  and  without  any  conflicting  evi- 
dence. That  being  the  case,  it  Is  of  course 
true  that  those  facts  being  undisputed  should 
be  considered  by  the  Jury  In  connection  with 
all  the  other  facts  in  tbe  case  that  might  be 
more  or  less  controverted.  In  the  trial  of  a 
civil  case  before  a  Jury  the  court  may  prop- 
erly state  to  the  Jury  the  material  facts  that 
are  admitted  by  the  pleadings  or  are  fully  es- 
tablished by  uncontradicted  evidence;  only 
those  material  facts  that  are  in  dispute 
should  be  submitted  to  the  Jury.  So  far  as 
we  hare  observed,  the  facts  recited  In  this 
Instruction  are  BO,blearly  proved  tliat  It  can- 
not be  said  that  there  was  any  substantial 
dispute  in  regard  to  any  of  them.  If  the 
Judge  might  have  told  the  Jury  that  these 
facts  were  established  by  the  pleadings  and 
evidence.  It  cannot,  of  course,  be  prejudicial 
to  the  rights  of  defendants  to  recite  the  facta 
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In  the  yarded  maimer  of  the  Instruction 
complained  of.  We  cannot  see  that  the  giv- 
ing of  the  instrnctlon  was  prejudicial  to  the 
rights  of  the  defendants  so  as  to  require  a 
reversal. 

7.  The  Jury  found  the  damages  of  the 
plaintlir  to  be  $4,500.  It  Is  objected  that 
these  damages  are  excessive,  so  much  so  .as 
to  show  that  the  Jury  was  Influenced  by  pas- 
sion and  prejudice.  Section  10  of  the  act 
(Comp.  St.  1895,  c.  50)  in  question  provides 
that  "The  person  so  licensed  sliall  pay  all 
damages  that  the  community  or  Individuals 
may  sustain  in  consequence  of  such  tratiic." 
In  Toung  v.  Beverldge,  81  Neb.  180,  115  N. 
W.  7C0,  it  is  said  iu  the  syllabus:  "The 
measure  of  damages  is  the  present  value  of 
the  suiu  the  deceased  would  probably  have 
contributed  to  the  support  of  his  wife  durlug 
the  period  of  their  Joint  expectancy  of  life 
and  the  amount  he  probably  would  have  con- 
tributed to  the  support  of  the  minor  child 
during  her  dependeucy,  the  same  being  less 
than  the  deceased's  expectancy."  In  the 
opinion  an  instruction  of  the  trial  court  is 
considered,  in  which  instruction  the  court  at- 
tempted to  tdl  the  jury  the  rule  for  deter- 
mining the  damages  that  are  occasioned  by 
loss  of  support,  and  while  criticising  that  in- 
'structlon  the  opinion  says:  "In  such  cases, 
the  measure  of  recovery  to  which  the  widow 
is  entitled  Is  the  present  value  of  the  hus- 
band's support  during  their  joint  expectancy 
of  life;  and  minor  children  can  recover  only 
for  loss  of  support  during  their  minority,  ex- 
cept in  cases  of  dependent  adult  children." 
It  appears  from  this  that  the  court  had  In 
mind  all  those  damages  that  result  from  loss 
of  support,  but  it  was  not  intended  iu  that 
case  to  hold  that  no  other  damages  can  be  re- 
covered except  those  which  result  from  that 
cause.  In  81  Neb.,  at  page  219,  115  N.  W., 
at  page  763,  the  case  of  Murphy  v.  Willow 
Springs  Brewing  Company  is  reported,  and  in 
that  case  the  rule  Is  stated  in  the  third  para- 
graph of  the  syllabus  as  follows:  "There  is 
no  ground  for  resti-lctlng  the  right  of  recov- 
ery in  actions  brought  under  the  law  govern- 
ing the  sale  of  intoxlcatiug  liquors  where 
death  results  within  narrower  limits  than  ac- 
tions brought  under  Lord  CamptwU's  act; 
and,  whiie  loss  of  means  of  support  is  a  pe- 
cuniary injury.  It  is  not  the  only  damage  for 
which  a  recovery  may  be  had  in  such  ac- 
tions." This  is  undoubtedly  the  true  rule  of 
the  measure  of  damages  in  such  cases.  The 
person  licensed  must  pay  all  damages  that 
a  person  sustains  in  consequence  of  such  traf- 
fic, and  the  special  provisions  found  in  the 
statute  subsequent  to  this  general  provision 
are  Intended  to  extend  and  enlarge  the  meas- 
ure of  damages  rather  tbas  restrict  it  The 
el^teentb  section  provides  for  damages 
caused  by  "the  acts  done  or  injuries  inflicted 
Ijy  a  person  under  the  influence  of  liquor," 
and  the  last  part  of  that  section  also  provides 
that  "in  an  action  for  damages  brought  by 
a  married  woman,  or  other  person  whose  sup- 


port legally  devolves  upon  a  person  disquali- 
fied by  intemperance  ilrom  earning  the  same, 
it  shall  only  be  necessary  to  prove  that  the 
defendant  lias  given  or  sold  intoxicating 
drinks  to  such  person  during  the  period  of 
such  disquallflcatlon."  In  construing  this  lat- 
ter part  of  the  section  in  several  cases  lan- 
guage has  been  used  that  apparently  has  led 
some  to  think  that  an  action  by  a  woman  for 
damages  caused  by  the  intoxication  of  her 
husband  was  for  the  sole  purpose  of  recover- 
ing for  a  loss  of  means  of  support  and  that 
other  damages  could  not  be  included,  but  this 
clearly  was  not  the  Inteutlon  of  this  prdvl- 
slon  of  the  statute.  The  meaning  of  it  Is 
that  so  far  as  the  damages  caused  l>y  her  loss 
of  means  of  support  are  concerned,  all  those 
shall  be  liable  who  have  furnished  any  in- 
toxicating drinks  to  the  person  disqaaiified 
by  intoxication,  at  the  time  while  he  was  so 
disqualified,  thereby  causing  a  liability  that 
would  not  have  existed  by  the  course  of  the 
common  law.  In  Greenlee  v.  Schoenhelt,  23 
Neb.  669,  37  N.  W.  600,  it  was  held  that  "an 
action  may  be  maintained  against  a  vendor 
of  intoxicating  liquors  by  a  married  woman 
for  damages  sustained  by  her  by  reason  of 
her  money  being  spent  by  her  husband  for 
intoxicating  liquors,  or  squandered  by  bini 
while  intoxicated,  or  in  the  saloon  of  the 
liquor  seller,"  and  in  Keeling  v.  Pommer,  S3 
Neb.  010,  120  N.  W.  155.  it  is  said  in  the 
second  paragraph  of  the  syllabus  that  "!oss 
of  means  of  support  is  not  the  only  damage 
for  which  a  recovery  may  be  had,"  and  it  is 
held  that  a  recovery  might  be  had  for  "medi- 
cal attendance  paid  by  her  and  funeral  ex- 
penses necessarily  incurred  by  her  in  procur- 
ing the  burial  of  her  husband,  when  such* 
items  of  damage  are  alleged  and  proved." 

In  this  case  the  deceased  was  a  young 
man  with  a  wife  and  four  children  depend- 
ent upon  him  for  support.  If  his  death  had 
been  caused  by  the  negligence  of  the  railroad 
company  Instead  of  his  own  drunkenness, 
and  the  action  had  been  against  the  company 
for  damages,  It  would  not  be  considered  that 
the  amoimt  of  the  recovery  in  this  case  was 
excessive,  and  we  see  no  reason  for  adopting 
a  different  rule  for  the  measure  of  damages 
in  this  case.  This  court  has  in  some  damage 
suits  reduced  the  amount  of  recovery  as  fixed 
by  the  verdict  of  the  Jury;  but  such  ques- 
tions are  generally  for  the  jury,  and  the 
court  should  not  interfere  with  their  Judg- 
ment unless  the  circumstances  are  such  that 
all  reasonable  men,  when  not  Influenced  \)jf 
passion  or  prejudice,  must  agree  that  the 
damages  are  excessive.  There  Is  evidence  in 
the  record  tending  to  show  that  the  deceased 
did  not  fully  realize  the  responsibilities  that 
rested  upon  him,  and  also  that  be  did  not 
economize  all  of  his  time,  and  was  more  or 
less  wasteful  of  his  energies  and  his  money. 
There  Is  also  evidence  that  this  resulted 
largely  from  drinking  habits  which  these  de- 
fendants helped  to  develop,  as  alleged  in  the 
petition.    There  is  also  evidence  that  he  was 
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a  strong,  able-bodied  man,  capable  of  earning 
a  good  living  for  bis  family,  and  that  he  con- 
tinued to  earn  wages  by  which  his  family 
was  supported  up  to  the  time  of  his  death. 
We  do  not  feel  warranted  under  all  of  the 
circumstances  in  the  case  to  Interfere  with 
the  verdict  of  the  jury. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  district  court  Is  af- 
firmed. 


WAX.TERS  V.  VILI^AGB  OP  EXETER. 
(No.  16,059.) 

(Supreme  Court  of  Nebraska.    June  10,  1910.) 

(SvlUthu*  by  the  Oowrt.) 

1.  MuNictPAi.   Corporations      (J      763*)  — 
Streets— Reasonably  Safe  Condition. 

A  village  is  not  required  by  law  to  keep  its 
streets  in  an  absolutely  safe  condition  for  public 
use,  but  only  to  employ  reasonable  diligence  to 
keep  tbem  in  a  reasonably  safe  condition  for  the 
use  of  persons  passing  over  them  in  the  exercise 
of  ordinary  care  and  caution. 

[EU.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  IHg.  ii  1612-1615;  Dec. 
Dig.  i  763.  •] 

2.  Appeal  and  Ebbob  (|  263*)— Rxvikw— In- 
structions. 

Instructions  will  not  be  reviewed  in  this 
court  if  not  excepted  to  in  the  district  court  by 
the  complaining  party. 

[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1516-1S32;  Dec  Dig.  | 
208.*] 

8.  Nbouoenob  ({ 130*)— Questions  fob  Jubt. 
Where  different  minds  may  reasonably  draw 
diverse  inferences  from  the  same  state  of  facta 
as  to  whether  they  do  or  do  not  establish  neg- 
'ligence  or  contributory  negligence,  those  ques- 
tions, if  material,  should  be  submitted  to  the 
Jfiry. 

[ESd.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  §  130.*] 

4>  Appkai.  and   Ebbob  ({  1002*)— Rktixw— 
Confliotino  E}vidbncb. 

And  when  the  jury,  upon  conflicting  evi- 
dence and  instructions  not  excepted  to  by  the 
losing  party,  has  found  that  the  defendant  was 
not  guilty  of  negligence,  this  court  will  not  or- 
dinarily reverse  that  finding. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3937:  Dec.  Dig.  { 
1002.*] 

6.  Appeal  and  Ebbob  ({  739*)— Review— As- 

8I0N11ENTS  OF   EjBBOB. 

Where  the  refusal  to  give  several  Instruc- 
tions ia  made  the  subject  of  a  joint  assignment 
in  the  motion  for  a  new  trial,  those  instructions 
wilt  be  examined  only  so  far  as  may  be  neces- 
sary to  determine  whether  one  of  them  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  An>eal  and 
E^rror,  Cent  Dig.  li  3034-3036;  Dec.  Dig.  § 
789.*] 

Appeal  from  District  Court,  Fillmore  Coun- 
ty; Hurd,  Judge. 

Action  by  Clyde  Walters  against  the  Vil- 
lage of  Exeter.  Judgment  for  defendant,  and 
plaintlflr  appeals.    Affirmed. 


F.  B.  Donisthorpe,  for  appellant  Charles 
H.  Sloan,  Frank  W.  Sloan,  and  J.  J.  Burlce, 

for  appellee. 

ROOT,  3.  This  is  an  action  for  personal 
injuries  caused,  as  alleged,  by  the  defendant's 
negligence.  The  defendant  prevailed,  and  the 
plaintiff  appeals. 

The  proof  shows  that  the  defendant  In  con- 
structing its  streets  created  a  basin  about  18 
feet  wide  and  20  feet  in  lengrth  along  the 
outer  edge  of  a  sidewallc  near  the  intersectiop 
of  two  streets.  The  evidence  is  conflicting 
concerning  the  depth  of  this  sag.  One  wit- 
ness testifies  that  it  was  16  inches  in  depth 
near  the  center  of  the  tract ;  whereas,  other 
witnesses  swore  it  was  not  more  than  4  or  tf 
inches  deep.  There  is  testimony  tending  to 
show  that  a  culvert,  constructed  so  as  to  fur- 
nish an  outlet  for  surface  water  that  might 
accumulate  In  this  depression,  was  out  of  re- 
pair and  filled  with  dirt  and  d^ris;  but 
there  is  testimony  to  the  effect  that  the  cul- 
vert never  furnished  a  way  for  such  waters. 
At  the  time  of  the  accident,  the  water  in  the 
sag  was  frozen,  and  the  ice  was  covered  with 
snow.  The  plaintiflT  drove  his  horse  onto  the 
pond,  and  the' animal  slipped  and  fell.  The 
plaintiff,  in  alighting  to  protect  himself  and 
to  assist  his  horse,  fractured  a  bone  in  a 
lower  limb.  A  preponderance  of  the  evidence 
tends  to  prove  that  the  plaintiff  slipped  upon 
the  ice  and  in  some  manner  fractured  the  In- 
jured bone ;  but  there  is  some  evidence  to  the 
effect  that  a  lap  robe  or  the  lines  Interfered 
with  the  free  movement  of  his  lower  limbs 
as  he  attempted  to  get  ont  of  the  buggy,  so 
that  he  fell  from  the  vehicle.  At  the  time  of 
the  accident,  the  ground  was  covered  with  Ice 
and  snow,  the  result  of  a  sleet  storm  followed 
by  snow.  The  court  Instmcted  the  jury  that 
the  defendant  was  charged  with  the  duty  of 
keeping  Its  streets  and  walks  "in  a  reason- 
able state  of  repair  and  in  such  condition  as 
not  to  endanger  the  safety  of  people  exercis- 
ing ordinary  care  and  prudence  when  using 
them  as  foot  passengers  or  in  passing  over 
them  In  yehlcles;  and,  if  the  village  by  Its 
officers  negligently  fails  to  do  this,  then  the 
village  Is  responsible  in  damages  for  any  in- 
Jury  resulting  to  a  person  lawfully  using  the 
streets,  resulting  from  such  defective  condi- 
tion, unless  the  injury  may  be  directly  attrib- 
uted to  the  negligence  of  the  party  so  Injur- 
ed ;  bearing  In  mind,  in  tills  connection,  that 
the  sidewalks  are  especially  provided  for  foot 
passengers  and  the  wagon  road  for  vehicles." 
The  court  further  charged  that  if  the  jury 
found  from  all  of  the  evidence  that  the  Til- 
lage authorities  Jpew,  or  ought  to  have 
known,  that  the  fee  at  the  point  where  the 
plaintiff  was  injured  might  cause  a  person 
using  the  way  to  fall  and  Injure  himself,  and 
by  the  exercise  of  ordinary  care  and  prudence 
those  officials  could  have  remedied  tliat  condl- 
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tion,  the  defendant  was  liable  if  the  plaintiff 
wlthont  fault  or  negligence  on  his  part  was 
Injured  by  reason  of  such  defect,  but  that  the 
defendant  was  not  required  to  keep  the  road- 
way as  safe  as  its  sidewalks  for  the  use  of 
pedestrians.  The  plaintiff  took  no  exception 
to  any  part  of  the  court's  charge,  and  for  the 
purposes  of  this  case  it  must  be  taken  as  a 
correct  statement  of  the  law:  It  was  binding 
upon  the  Jurors  and  should  be  respected  upon 
appeal.  Boyesen  ▼.  Heldelbrecht,  56  Neb. 
670,  76  N.  W.  1080;  Larsen  v.  Sanzierl,  83 
Neb.  884, 110  N.  W.  66L 

The  plaintiff  insists  that  the  verdict  is  not 
supi>orted  by  the  evidence.  Negligence  Is  but 
an  inference  to  be  deduced  from  primary 
facts.  Under  the  charge  of  the  court  it  was 
the  Jury's  duty  to  determine  and  find  whether 
the  failure  of  the  village  trustees  to  drain  a 
little  pool  of  water  extending  between  the 
sidewalk  and  the  center  of  the  street,  or  their 
failure  to  erect  barriers  or  give  other  warn- 
ing of  the  ice  beneath  its  mantle  of  snow,  was 
negligence  and  the  proximate  cause  of  the 
plaintiff's  injury.  We  must  presume  that  the 
verdict  reflects  the  Judgment  of  the  Jurors, 
and  that  they  answered  those  questions  in 
the  negative.  We  are  satisfled,  after  care- 
fully considering  the  testimony,  that  there  is 
ample  support  in  the  record  for  that  verdict. 

Error  is  predicated  upon  the  court's  refusal 
to  give  certain  instructions  requested  fay  the 
plaintiff.  In  the  motion  for  a  new  trial  the 
assignment  concerning  these  instructions  is 
en  masse,  and,  under  a  well-established  rule 
of  practice,  if  any  instruction  requested  was 
properly  refused,  the  assignment  should  be 
overruled.  Kliment  v.  Corcoran,  61  Neb.  142, 
70  N.  W.  010;  Atwood  v.  Marshall,  52  Neb. 
178,  71  N.  W.  1064;  Morsch  v.  Besack,  52 
Neb.  602,  72  N.  W.  063.  See,  also,  cases  re- 
ferred to,  page  1674,  Page's  Digest. 

The  third  instruction  requested  Is  based  up- 
on the  pr<^>osition  that  the  defendant  is 
charged  with  the  duty  of  keeping  its  streets 
in  a  safe  condition  for  travel.  Too  high  a 
degree  of  diligence  on  the  part  of  the  defend- 
ant is  required  thereby.  The  law  holds  the 
def«idant  to  an  exercise  of  reasonable  dili- 
gence to  keep  its  streets  in  a  reasonably  safe 
condition  for  travel  by  persons  using  ordi- 
nary care  and  caution.  Strubble  v.  Village 
of  De  Witt,  81  Neb.  504,  116  N.  W.  164.  It 
follows  that  the  court  did  not  err  In  overrul- 
ing this  assignment  in  the  motion  for  a  new 
trial. 

Finally,  it  may  fairly  be  said  that  the 
plaintiff  has  no  Just  cause  for  complaint ;  the 
court  was  liberal  in  i)ermlttlng  the  introduc- 
tion of  practically  all  of  the  testimony  prof- 
fered by  him,  and  the  instructions  are  as  fa- 
vorable to  the  plaintiff  as  the  focts  will  Jus- 
tify. 

The  Judgment  of  the  district  court,  there- 
fore, is  afflrmed. 


EIMBS  V.  LIBBT.     (No.  16,086.) 
(Supreme  Court  of  Nebraska.    Jnne  10,  1010.) 

(Byllahus  ly  the  Court.) 

1.  BOUITDABIIES    ({    46*)    —    ElSTABLISHXn    BT 
AOBEBHBNT— CORCLTTBIVENEBS. 

Where  the  true  line  between  coterminons 
tracts  of  land  can  be  ascertained  and  the  owners 
of  the  real  estate  by  mistake  agree  upon  an 
erroneous  boundary  believing  it  to  be  the  tme 
line,  they  will  not  be  concluded  thereby  from 
claiming  to  the  correct  line  when  discovered,  un- 
less the  statute  of  limitations  has  mn,  or  eqdi- 
table  reasons  exist  for  adhering  to  the  erroneoas 
line. 

[EJd.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  {  222;  Dec.  Dig.  {  46.»] 

2.  Adverse  Pobsessiow  (S  7*)— TnxE  or  Bw- 
TBYMEN— Public  Liands. 

The  statute  of  limitations  will  not  run  in 
favor  of  an  occupant  of  land  the  title  whereof 
is  In  the  United  States  as  against  the  entry- 
man,  until  the  tatter's  right  to  a  patent  has 
been  completed  by  the  performance  on  his 
part  of  every  act  entitling  him  to  that  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {  34 ;  Dec.  Dig.  I  7  ;*  imi- 
tation of  Actions,  Cent.  Dig.  {  228;  Public 
Lands,  Cent.  Dig.  {  61.] 

3.  Boundaries  (|  47*)— Mistaken  Location 

— FjSTOPPEL. 

The  evidence  in  this  case  examined  In 
the  opinion,  and  held  insufficient  to  bar  the  de- 
fendant from  asserting  title  to  all  of  the  real 
estate  described  In  bis  patent  therefor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §  227;    Dec.  Dig.  S  47.*] 

Appeal  from  District  Court,  Antelope  Coun- 
ty ;   Welch,  Judge. 

Action  by  Scott  W.  Kimes  against  Bdwln 
R.  Libby.  Judgment  for  defoidant,  and 
plaintiff  appeals.   Affirmed. 

J.  B.  Smith,  for  appellant.  N.  D.  Jackson 
and  C.  H.  Kelsey,  for  appellee. 

ROOT,  J.  This  is  an  action  to  quiet  In 
plaintiff  title  to  about  16  acres  of  land.  The 
defendant  in  his  answer  prayed  for  like  rriief 
and  prevailed.    The  plaintiff  appeals. 

The  plaintiff  in  18S4  entered  as  a  home- 
stead under  the  federal  law  the  El  %  of  the 
S.  W.  ^  of  section  6  in  township  25  N.,  of 
range  8  W.,  In  Antelope  county,  and  other 
lands,  and  his  patent  was  issued  in  March, 
1892.  About  1884  the  defendant  altered  the 
W.  ^  of  the  S.  W.  %  of  said  section  under 
the  acts  of  Congress  relating  to  timber  cul- 
ture. He  became  entitled  to  a  patent  in  1894, 
and  it  was  Issued  in  1895.  In  1885  the  plain- 
tiff and  the  defendant  employed  the  county 
surveyor,  a  Mr.  McGee,  to  locate  the  line  di- 
viding their  respective  80's  Qud  subsequent- 
ly occupied  and  cultivated  their  holdings 
with  respect  to  the  line  established  by  that 
official.  In  1889  or  1800— the  proof  is  not 
convincing  as  to  the  exact  date— the  litigants 
constructed  a  fence  upon  the  line  established 
by  Mr.  McGee.  In  1902  the  defendant  caused 
Mr.  Staples^  the  county  surveyor  of  Antelope 
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county,  to  resnrvey  the  defendant's  farm,  and 
8«ld  offldal  located  the  dividing  line  between 
the  B.  and  W.  %  of  the  S.  W.  %  about  15 
rods  east  of  the  line  established  by  McOee. 
To  this  point  there  Is  no  conflict  in  the  evi- 
dence, but  from  thenceforward  the  testimony 
is  conflicting.  The  plaintiff  testifies  that  the 
parties  hereto  agreed  that  McGee  should  es- 
tablish the  line,  and  each  landowner  would 
abide  thereby.  The  plaintiff  further  testifies 
that  in  1902  he  was  coerced  Into  moving  bis 
fence,  and  did  not  at  that  time  know  his 
rights  In  the  premises.  The  further  claim  of 
title  by  adverse  possession  to  the  tract  of 
land  in  dispute  Is  advanced  by  the  plaintiff. 

1.  Concerning  the  McOee  survey,  the  evi- 
dence is  satisfactory  that  the  parties  did  not 
know  the  location  of  the  dividing  line  l>e- 
tween  thrfr  farms;  that  they  accepted  that 
survey  as  satisfactory  evidence  of  the  true  line 
and  acted  in  accordance  therewith,  but  made 
no  specific  agreement  to  abide  by  McGee's 
survey.  The  evidence  further  proves  that 
Staples',  and  not  McGee's  survey,  established 
the  true  line  between  the  litigants'  farms. 
M^cGee  admits  he  did  not  have  all  of  the  gov- 
ernment field  notes  with  respect  to  ttiis  sec~ 
tion  at  the  time  be  made  his  survey,  and  his 
description  of  the  methods  employed  by  him 
to  locating  the  line  between  the  litigants' 
respective  farms  does  not  evidence  the  care 
taken  by  Mr.  Staples  while  engaged  in  the 
same  taslc  It  is  undisputed  that  the  south- 
west government  corner  to  section  6  and  the 
quarter  comer  on  the  south  side  of  the  sec- 
tion are  not  evidenced  by  any  monuments  or 
pits  created  by  the  government  surveyors, 
and  that  there  are  no  such  monumento  or 
pits  to  indicate  the  comers  of  many  of  the 
interior  sections  in  the  township.  Mr.  Sta- 
ples devoted  about  three  days  to  surveying  in 
the  township  In  order  to  locate  the  line  in 
dispute.  He  located  the  government  corners 
ofle  mile  west,  one  mile  nortli,  three  miles 
south,  and  five  miles  east,  respectively,  from 
the  Southwest  comer  of  section  5,  and  check- 
ed his  measurements  and  lines  by  the  loca- 
tion of  other  established  government  comers, 
oniere  was  nothing  other  than  McOee's  In- 
flofflcient  data  and  hasty  work  to  prevent  the 
parties  In  1885  from  locating  the  line  between 
their  farms. 

The  rule  applicable  to  this  state  of  facts  Is 
Hated  in  Trussel  v.  Lewis,  13  Neb.  415,  14 
N.  W.  155,  42  Am.  Rep.  767:  "Where  the  true 
line  can  be  ascertained,  and  parties  by  mis- 
take agree  upon  an  erroneous  line  as  their 
boundary,  believing  It  to  be  the  true  line, 


they  will  not  be  concluded  by  such  agreement 
from  claiming  to  the  true  line  when  discov- 
ered, unless  the  statute  of  limitations  has 
run,  or  equitable  reasons  exist  for  establish- 
ing an  erroneous  line."  The  first  exception 
to  the  general  rule  is  asserted  by  the  plain- 
tiff to  establish  tiae  in  himself  to  the  strip 
of  land  in  dispute  because  17  years  passed 
subeequeut  to  the  1885  survey  before  he  was 
disturbed,  and  in  the  meantime  he  had  oc- 
cupied the  real  estate  and  enjoyed  the  profits 
arising  therefrom.  It  appears,  however,  that 
until  1895  the  legal  title  to  this  land  was  in 
the  United  States  and  unUl  July,  1894,  the 
defendant  had  not  complied  with  the  timber 
culture  law  so  as  to  entitle  him  to  a  patent. 
Under  these  circnmstences,  the  statute  of 
limitations  did  not  commence  to  run  In  the 
plaintiff's  favor  until  July,  1894.  Mills  ▼. 
Traver,  35  Neb.  292,  53  N.  W.  67.  The  de- 
fendant resumed  possession  of  the  land  In 
1902  and  title  by  adverse  possession  did  not 
vest  in  the  plaintiff. 

We  think  no  equitable  reasons  exist  for  ad- 
hering to  the  erroneous  line.  No  Improve- 
ments other  than  a  fence  were  constructed  l)e- 
canse  the  line  was  erroneously  located  by  Mc- 
Gee, and  the  plaintiff  had  the  same  means 
that  were  accessible  to  the  defendant  to  as- 
certain the  correct  Ijoundary.  The  fact  Is  al- 
so established  by  a  fair -preponderance  of  the 
evidence  that  before  the  1902  survey  was 
closed  the  plaintiff  in  a  conversation  with  the 
defendant  in  the  presence  of  the  surveyor 
and  his  assistants  recognized  the  later  sur- 
vey as  the  correct  one  and  agreed  to  move 
his  fence.  Within  about  two  weeks  he  vol- 
untarily moved  that  fence  to  the  line  eetat>- 
iisbed  by  the  Staples  survey,  and  until  1907, 
when  this  suit  was  commenced,  acquiesced  In 
the  later  line  as  the  correct  boundary.  The 
defendant  voluntarily  relinquished  to  his 
neii;hbor  in  section  6  a  strip  of  land  cor- 
responding in  width  to  that  in  suit  In  the  in- 
stant case.  The  plaintiff  has  taken  advan- 
tage of  surveys  made  by  Stbples  based  upon 
the  comers  used  as  starting  points  in  the 
Libby  survey  to  secure  from  another  ncighlx>r 
poaeesslon  of  a  tract  of  land  theretofore  oc- 
cupied and  claimed  by  that  neightior. 

We  can  discover  no  equitable  considera- 
tions to  Justify  the  plaintiff's  present  claim 
that  the  erroneous  line  established  by  Mr.  Mc- 
Gee should  be  accepted  in  the  place  of  the 
true  one  located  by  Mr.  Staples  and  for  five 
years  recognized  by  all  parties  in  Interest  aa 
correct 

The  Judgment  of  the  district  court  Is  rij^t, 
and  is  affirmed. 


Digitized  by 


Google 


WLl) 


GERBIG  T.  BELL. 


871 


OBRBIO  ▼.  BELIk 
(Supreme  Court  of  Wisconsiii.    May  21,  1910.) 

1.  TUSPASS  a  80*)— IiIABIUTT— TUSPA8S  TO 
LiARD. 

One  conveying  timber  on  his  own  land 
would  be  liable  for  trespasses  by  the  purchas- 
er on  adjoining  land  in  cutting  the  timber  con- 
veyed, only  if  he  aided  or  abetted  in  oommitting 
such  tiespassea. 

[Ed.    Note.— For  other  cases,   see   Trespass, 
Cent.  Dig.  g  68 :    Dec  Dig.  {  30.*] 

2.  Trespass  (|  30*)— Joint  Tobt-Fxabobs. 

When  defendant  conveyed  the  timber  on 
land  owned  by  him,  he  told  the  purchaser  that 
plaintiff  had  built  a  fence  which  he  supposed 
was  the  west  boundary  line  between  bis  and 
plaintiff's  land,  but  did  not  know  so,  and  that 
the  purchaser  should  survey  the  line  for  himself. 
The  surveyor  employed  by  the  purchaser  found 
that  the  fence  was  the  true  line.  Defendant  was 
present  when  the  surrey  was  made,  and  he,  the 
purchaser,  and  other  adjoining  owners  contrib- 
uted to  the  expense  thereof  in  order  to  have  the 
boundaries  of  tlieir  land  determined,  but  the 
survey  was  not  correct,  and  the  purchaser  tres- 
passed upon  plaintiffs  land  in  cutting  the  tim- 
ber. HelA,  that  defendant  was  not  liable  as 
having  aided  and  abetted  the  purchaser  in  com- 
mitting the  trespass.  • 

[Ed.   Note.— For  other   cases,    see   Trespass, 
Cent.  Dig.  f  6»;  Dec.  Dig.  i  30.*] 

3.  Twbspass  (§  30*)— Pbbsons  Liable. 

Since,  in  an  action  against  defendant  for 
trespasses  upon  plaintiff's  land  by  one  to  whom 
defendant  sold  timber  on  his  own  land,  defend- 
ant could  oCter  evidence  as  to  the  location  of  the 
line  between  his  and  plaintiff's  line  on  the  ques- 
tion of  whether  the  purchaser  trespassed  upon 
plaintiff's  land,  he  did  not  by  offering  such  evi- 
dence aid  or  abet  the  purchaser  in  committing 
the  trespass. 

[Ed.    Note.— For  otlier  cases,   see   Trespass, 
Dec.  Dig.  i  30.*1 

4.  Tbespass  ({  30*)— Joint  Tobt-Feasors. 

Where  several  are  seeking  to  aocomolish  a 
lawful  object,  that  one  becomes  a  wrongdoer  in 
doing  it  does  not  make  the  others  liable  if  they 
did  not  direct  or  countenance  his  wrongful  act ; 
so  that  the  owner  of  land  on  which  timber  was 
sold,  and  other  adjoining  owners  who  paid  part 
of  the  expense  of  running  a  survey  to  determine 
the  true  boundaries  of  their  land  as  well  as  to 
enable  the  purchaser  of  the  timber  to  cut  it, 
would  not  necessarily  be  liable  for  the  tres- 
passes of  the  purchaser  of  the  timber,  even 
though  he  had  an  unlawful  purpose. 

[Ed.    Note. — For   other   cases,    see   Trespass, 
Cent  Dig.  {  69;   De&  Dig.  {  30.*] 

5.  Pleading   (§   93*)— Detenses— IncoNsisr- 
ENT  Defenses. 

Under  St.  1898,  g  2657,  permitting  defend- 
ant to  set  up  as  many  defenses  as  he  has,  de- 
fendant may  rely  upon  any  defense  which  will 
defeat  plaintitTs  action;  and,  in  an  action  for 
damages  by  trespasses  committed  by  one  to 
whom  defendant  had  sold  timber  on  his  own 
land  by  cutting  timber  on  plaintiffs  land,  a  de- 
fense that  the  land  on  which  the  timber  was 
cnt  did  not  belone  to  plaintiff  was  not  incon- 
sistent with  one  tLat  defendant  did  not  aid  in 
the  trespass. 

[Ed.   Note.— For  other  cases,   see    Pleading, 
Cent.  Dig.  g  189;   Dec.  Dig.  g  93.*] 


8.  Judgment  (ig  747,  956*)— Conclusiveness. 

While  a  final  judgment  is  conclusive  as  to 
the  issues  raised,  or  which  might  have  Ittea  liti- 
gated, the  findings,  verdict,  UU  of  exceptions, 
or  extrinsic  evidence  may  be  looked  to  to  deter- 
mine what  questions  were  decided,  as  well  as 
the  judgment  and  pleadings,  and  in  trespass  for 
entering  on  plaintiff's  land  and  cutting  timber. 
in  which  the  answer  denied  plaintiCTs  ownerahip 
of  the  land,  where  the  verdict  was  for  plaintiff 
on  the  question  of  ownership,  but  that  defend- 
ant did  not  trespass,  a  judgment  dismissing  the 
complaint  would  be  oondusive  for  plaintiff  as  to 
his  title  to  the  land,  dnce  the  verdict  would 
show  that  he  owned  it  and  that  defendant  did 
not  commit  the  trespass. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent.  Dig.  gg  182^1825;  Dec.  Dig.  gg  747, 
906.*] 

7.  Judgment  (g  K6*)— Dismissal. 

In  trespass  for  entering  on  plaintiff's  land 
and  cutting  timber,  in  which  the  answer  denied 
plaintiff's  ownership,  and  the  verdict  was  for 
plaintiff  on  the  issue  of  ownership,  but  for  de- 
fendant upon  the  question  of  guilt,  the  judmnent 
should  be  for  dismissal,  and  not  for  plaintiff  for 
nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  gg  446-454;  Dec.  Dig.  g  256.*] 

&  JuooMERT  (g  720*)— Conclusiveness. 

A  final  Judgment  is  conclusive  as  to  any 
issue  determined  by  the  verdict  or  findings  of 
the  court. 

[E<d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  1261 ;   Dec.  Dig.  g  720.*] 

9.  Costs  (g  256*)  —  On  Appeal  —  Costs  op 
Pbintino  Case— VioijAtiow  op  Coubt 
Rules. 

A  case  containing  142  pages,  including  the 
index,  when  all  of  the  record  necessary  could 
have  been  printed  in  20  pages,  violated  Supreme 
Court  Rule  6  (108  N.  W.  vi),  requiring  the  • 
printed  case  to  contain  an  abridgment  of  the 
record  so  far  as  necessary  to  present  the  ques- 
tions for  decision,  so  that  under  Rule  44  (103 
N.  W.  viii),  providing  that  no  costs  shall  be  tax- 
ed for  printing  a  case  unless  the  rules  are  com- 
plied with,  appellant  is  not  entitled  to  the  costs 
of  printing  the  case. 

[Eld.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  gg  968-071;   Dec  Dig.  g  25a*] 

Kerwin,  <Siebecker,  and  Timlin,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Juneau  Coun- 
ty; J.  J.  Fruit,  Judge. 

Action  by  Charles  Gerbig  against  Frank 
E.  Bell.  From  a  judgment  for  plalntlfF,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions  to  render  Judgment  of  dis- 
missal. 

Appeal  from  a  Judgment  of  the  circuit 
court  of  Juneau  county.  The  plaintiff 
brought  suit  to  recover  the  value  of  some 
logs  and  timber  alleged  to  have  been  wrong- 
fully cut  and  removed  from  his  lands.  The 
defendant  denied  that  any  tre^ass  was  com- 
mitted upon  tbe  lands  of  the  plaintiff,  and 
set  up  as  a  separate  defense  that,  if  any 
timber  was  cut  upon  plalntltTs  lands,  it  was 
cut  without  the  knowledge,  authority,  or 
direction  of  the  defendant,  by  one  Blakeslee, 
to  whom  tbe  defendant  sold  the  timber  on- 
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certain  parcels  of  land  owned  by  him  and 
adjoining  those  of  the  plaintiff.  The  answer 
also  set  up  some  facts  tending  to  show  that 
the  plaintiff  was  estxipped  from  claiming  any 
recovery  against  the  defendant  because  of 
the  alleged  trespass.  The  jury  by  a  special 
verdict  found  that  Blakealee  cut  and  remov- 
ed certain  timber  from  the  lands  of  the  plain- 
tiff, but  also  found  that  the  defendant  did 
not  aid,  abet,  counsel,  or  advise  Blakeslee 
to  cut  the  timber  beyond  the  true  boundary 
line  between  the  lands  of  the  plaintiff  and 
the  defendant  The  value  of  the  standing 
timber  so  cut  and  removed  was  found  to  be 
$12.50,  and  that  the  highest  market  value  of 
the  logs  Into  which  such  tlml>er  was  cut  was 
$25.  Judgment  was  rendered  on  this  verdict 
In  favor  of  the  plaintiff  and  against  the  de- 
fendant for  ($12.50  damages  and  $272.06 
costs,  from  which  Judgment  this  appeal  Is 
taken. 

J.  T.  Dlthmar  (Daniel  H.  Grady,  of  coun- 
sel), for  appellant  James  A.  Stone,  for  re- 
Bpondebt 

BARNES,  J.  (after  stating  the  facts  as 
above).  The  defendant  owned  the  S.  W.  % 
of  the  N.  W.  ^,  and  the  N.  W.  %  of  the  S. 
W.  %  of  section  32.  The  plaintiff  owned 
the  adjoining  forties  Immediately  west  there- 
of in  section  31.  Defendant  sold  and  con- 
veyed the  timber  on  13  parcels  of  land  own- 
ed by  him,  including  that  on  the  2  parcels 
above  described,  to  one  Blakeslee.  The  lat- 
ter, while  removing  said  timber,  cut  some 
.trees  on  the  land  of  the  plaintiff.  Judgment 
has  been  recovered  against  the  defendant 
for  such  trespass. 

The  defendant  bad  the  right  to  sell  and 
convey  the  timber  which  he  owned.  If  he 
is  liable  for  the  trespass  committed  by 
Blakeslee,  it  must  be  because  he  aided  and 
abetted-  In  the  commission  of  it 

The  Jury  found  that  the  defendant  did 
■ot  aid,  abet,  counsel,  or  advise  Blakeslee  to 
cut  the  timber  to  the  west  of  the  true  bound- 
ary line.  The  court  set  this  finding  aside. 
The  evidence  to  sustain  it  appears  to  ns  to 
be  not  only  ample,  but  practically  uncon- 
tradicted. The  plaintiff  had  caused  a  survey 
of  the  land  to  be  made  some  time  before 
this  transaction  took  place,  and  had  built 
a  fence  <hi  the  line  of  his  survey,  but  not 
along  its  entire  length.  Blakeslee  cut  the 
timber  to  this  line.  The  defendant  testified 
that  he  never  pointed  out  his  west  line  to 
Blakeslee  nor  told  him  where  it  was;  that 
he  told  him  there  was  a  fence  on  the  west 
side  which  he  supposed  to  be  the  line ;  that 
Blakeslee  wanted  defendant  to  show,  him 
the  line,  but  be  told  him  he  would  have  to 
get  a  surveyor,  which  he  did;  that  he  did 
not  tell  Blakeslee  the  fence  was  the  line 
and  that  he  would  stand  by  it;  that  he 
never  pointed  out  to  Blakeslee  the  timber 
he  sold  him ;  that  be  stayed  with  him  while 


the  line  was  being  surv^ed,  and  contrlbnted 
to  the  cost  because  lie  wanted  to  knoiv- 
where  the  west  boundary  of  bis  land  was ; 
that  at  no  time  did  he  point  oat  to  Blakeslee 
In  any  way,  shape;  or  form  the  lines  whicb 
would  limit  his  operations;  and  that  he 
never  cut  or  removed  any  timb«:  from  the 
disputed  strip  himself. 

The  testimony  tdmply  amounted  to  this: 
Defendant  conveyed  the  timber  on  two  gov- 
ernment descriptions  In  section  S2,  as  w^ 
as  on  other  lands.  He  told  his  vendee  that 
plaintiff  had  built  a  fence  which  be  suppos- 
ed formed  the  west  boundary  line  of  said 
parcels,  but  he  did  not  know,  and  that  the 
purchaser  should  have  the  line  surveyed 
and  satisfy  himself.  Blakeslee,  after  he 
mahe  the  purchase,  employed  a  surveyor, 
who  found  that  the  fence  substantially  formed 
the  true  boundary  lln^  and  defendant  was 
present  when  the  survey  was  made  and  con- 
tributed to  the  expense  thereof  because  he 
wanted  to  know  the  correct  boundary  line 
of  bis  land.  Two  other  parties  besides  Bell 
and  Blakeslee  also  contributed  to  the  ex- 
pense. Each  of  the  parties  so  contribut- 
ing had  a  separate  and  distinct  purpose  in 
view,  and  that  was  to  ascertain  the  correct 
boundary  of  bis  own  property.  We  are 
unable  to  see  bow  such  a  course  of  nHidnct 
could  be  construed  as  rendering  the  de- 
fendant liable  as  an  alder  and  abettor  of 
Blakeslee  In  committing  the  trespass  which 
he  did  commit  There  is  nothing  to  show 
that  defendant  attempted  to  influence  the 
Judgment  of  the  surveyor  in  reference  to 
his  survey.  He  claimed  on  the  trial  that  the 
line  established  was  the  true  boundary  line, 
but  this  he  had  a  perfect  right  to  do.  As 
owner  of  the  land  to  the  east  of  the  disput- 
ed line,  he  had  a  right  to  offer  evidence  as 
to  the  location  of  the  true  line.  Sudi  evidence 
was  competent  and  proper  on  the  question 
as  to  whether  Blakeslee  committed  a  tres- 
pass. By  offering  it  the  defendant  neither 
aided  nor  abetted  the  trespass  committed  by 
his  vendee.  The  timber  had  then  been  cut 
several  years.  He  had  a  right  to  participate 
in  the  cost  of  the  survey  because  he  was  In- 
terested In  knowing  the  location  of  his  west 
boundary  line.  He  could  hardly  be  convict- 
ed of  a  trespass  on  this  account  It  was 
immaterial  to  the  defendant  where  the  line 
was  located  in  so  far  as  it  affected  the 
timber.  That  had  already  been  sold  by  him. 
and  the  location  of  the  line  could  neither 
add  to  nor  subtract  from  the  amount  which 
he  had  received  therefor.  It  the  surveyor 
was  mistaken,  and  Blakeslee  committed  tres- 
pass by  cutting  to  his  line,  it  is  difficult  to 
see  how  the  defendant  thereby  became  a 
wrongdoer.  If  he  was  a  wrongdoer,  then 
the  other  parties  who  shared  in  the  cost  ot 
the  survey  with  Blakeslee  and  the  defend- 
ant were  likewise  trespassers  and  liable.  Tbe 
making  <rf  the  survey  did  not  constitute  the 
trespass  complained  ot.    It  was  a  i>erfectly 
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lawful  and  an  obvlansly  necessary  act  If  It 
was  not  correct,  those  who  relied  on  It,  and 
thereby  Injured  their  neighbors,  would  become 
trespassers,  but  not  those  who  Innocently 
participated  in  making  it  for  their  own  In- 
formation. The  employment  In  good  faith 
•f  the  siirreyor  was  not  a  trespass  on  the 
part  of  any  one.  It  was  Blakeslee's  legal 
duty,  under  the  clrcxunstances  disclosed  by 
the  testimony,  to  have  the  line  surveyed. 
Had  be  failed  to  do  so,  and  cut  on  plaintifT's 
land,  he  mij^t  well  be  held  for  a  willful 
trespass.  Section  4269,  St.  1898;  Brown 
T.  Bosworth,  58  Wis.  379,  17  N.  W.  241; 
Underwood  v.  Paine  Lumber  Co.,  79  Wis. 
582,  48  N.  W.  673.  If  Blakeslee  had  an  un- 
lawful purpose  in  view.  It  would  not  follow 
that  the  others  who  shared  in  the  expense 
of  the  survey  were  liable  If  they  acted  In- 
nocently. In  Richardson  v.  Bmerson,  3  Wis. 
319,  321,  62  Am.  Dec.  684,  it  is  said :  "Where 
several  persons  are  engaged  in  the  accom- 
plishment of  a  lawful  object,  if  one  or  more 
shall  become  a  tort-feasor,  even  with  a  view 
to  aid  such  purpose,  the  others,  who  neither 
direct  nor  countenance  such  tortious  acts, 
are  not  liable." 

We  fail  to  see  how  any  significance  can 
be  attached  to  the  fact  that  the  defendant 
sought  to  establish  on  the  trial  that  no  tres- 
pass bad  been  committed  on  plaintitTs  land. 
The  two  defenses  interposed  were  not  re- 
pugnant. So  long  as  they  were  not,  the  de- 
fendant had  the  right  under  the  Code  to 
rely  on  any  defense  that  would  defeat  the 
plnintifTs  action.  Section  2657,  St  1898 ;  So. 
Mil.  B.  H.  Co.  V.  Harte,  95  Wis.  582,  70  N.  W. 
821;  Roberts  t.  Decker,  120  Wis.  102,  97 
N.  W.  619 ;  J.  H.  Clark  Co.  v.  Rice,  127  Wis. 
451.  457,  106  N.  W.  231.  He  would  not 
commit  a  tort  by  so  doing.  It  would  be  far- 
fetched to  hold  that  because  the  defendant 
denied  in  his  answer  that  any  timber  had 
been  cut  on  the  land  of  the  plaintiff,  and 
so  contended  on  the  trial,  he  therefore  aided 
and  abetted  in  the  commission  of  a  trespass 
done  thereon  over  four  years  before  the 
answer  was  made.  Judgment  should  have 
been  rendered  on  the  verdict  for  the  defend- 
ant on  the  trespass  issue. 

Some  question  has  arisen  as  to  the  form  of 
judgment  which  should  be  entered.  The  an- 
swer puts  in  issue  the  plaintiff's  title  to  the 
disputed  strip.  The  plaintiff  has  prevailed 
an  such  Issue.  Should  the  judgment  go  in 
favor  of  the  plaintiff,  with  nominal  damages, 
because  he  has  succeeded  in  establishing  bis 
title,  or  should  it  go  for  defendant  because  he 
did  not  commit  any  trespass?  The  answer  to 
this  question  determines  which  party  should 
recover  costs,  and  the  costs  recovered  are 
more  than  20  times  the  amount  of  the  dam- 
ages awarded.  If  a  Judgment  for  defendant 
dismissing  the  complaint  would  have  the  ef- 
fect of  depriving  the  plaintiff  of  the  parcel 
of  land  in  controv«*8y,  then  it  should  not  be 
entered,  because  it  would  be  contrary  to  the 


finding  of  the  jury.  But  we  do  not  think  it 
would  have  any  such  effect  The  action  Is 
one  to  recover  damages  for  a  trespass  for 
cutting  and  removing  timber,  not  to  establish 
title  to  real  estate.  Whatever  Judgment  is 
rendered  in  the  action  is  final  as  to  the 
rights  of  the  parties  as  to  the  cause  of  ac- 
tion litigated.  It  would  not  necessarily  be 
final  as  to  any  other  or  different  cause  of 
action  between  the  parties.  As  to  such  a 
cause  of  action  it  would  be  final  only  as  to 
questions  actually  litigated.  The  ascertain- 
ment of  what  questions  have  been  litigated 
in  an  action  presents  pure  questions  of  fact 
which  are  not  necessarily  established  by  the 
pleadings  and  judgment  but  which  may  be 
shown  by  the  findings  of  the  court  or  a  ref- 
eree, by  the  verdict,  by  the  bill  of  exception^ 
or  by  extrinsic  evidence,  as  well  as  by  the 
pleadings  and  Judgment  The  issue  of  title 
having  been  raised  by  the  pleadings  and  hav- 
ing been  litigated,  and  the  jury  having  found 
in  plaintiff's  favor  thereon,  such  finding  Is 
conclusive  as  to  the  rights  of  the  parties. 
This  is  jnst  as  true  under  a  Judgment  dis- 
missing the  complaint,  because  no  trespass 
was  proven,  as  it  would  be  If  Judgment  went 
In  plaintiff's  favor.  In  trials  it  frequently 
happens  that  the  litigant  who  recovers  Judg- 
ment is  defeated  on  certain  issues  that  are 
tried.  As  to  any  Issue  that  is  tried  and  de- 
termined by  the  finding  of  a  court  or  the 
verdict  of  a  Jury,  the  final  Judgment  render- 
ed sets  the  question  at  rest.  In  a  subsequent 
action  to  try  title  to  the  land,  the  court  would 
inquire  what  issues  were  raised  and  tried  in 
the  trespass  suit  and  how  such  Issues  were 
decided,  and,  as  to  such  Issues  as  were  de- 
cided, the  former  action  would  be  conclusive. 
The  verdict  rendered  In  the  case  before  us 
would  conclusively  show  that  the  plaintiff 
owned  the  disputed  strip,  and  that  the  de- 
fendant did  not  commit  any  trespass  thereon. 
Grunert  v.  Spalding,  104  Wis.  193,  213,  80 
N.  W.  589,  and  cases  there  cited ;  Emmons 
V.  Dowe,  2  Wis.  322;  Murpbey  v.  Well,  92 
Wis.  467,  66  N.  W.  532 ;  Morgan  v.  Railway 
Co.,  83  Wis.  348,  63  N.  W.  741;  Town  of 
Fulton  V.  Pomeroy,  111  Wis.  663,  87  N.  W. 
831;  Rowell  V.  Smith,  123  Wis.  610,  102  N. 
W.  1 ;  Moehlenpah  v.  Mayhew,  138  Wis.  561, 
577,  119  N.  W.  826.  While  a  final  Judgment 
is  conclusive  as  to  issues  arising  on  the- 
pleadings  which  were  or  might  have  been  lit- 
igated, it  does  not  in  itself  necessarily  de- 
termine what  was  litigated  or  how  each  par- 
ticular question  was  decided. 

The  printed  case  is  not  "an  abridgment  of 
Uie  record  so  far  as  necessary  to  present  the 
questions  for  decision"  that  are  involved  on 
the  appeal,  as  required  by  rule  6  (108  N.  W. 
vi)  of  this  court  It  is  far  from  it  A  case 
containing  20  pages  might  well  present  all 
of  the  record  that  should  have  been  printed. 
The  case  contain?  142  pages  inclnalng  the 
index.  Under  rule  44  (108  N.  W.  vlli)  of  this 
court  the  appellant  Is  not  entitled  to  any 
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costs  for  printing  sucli  a  case.  Qrifflths  ▼. 
Cretney  (decided  herewith)  126  N.  W.  875; 
Swanke  t.  Hardeman,  138  Wis.  654,  120  N. 
W.  414;  Sparks  v.  Wis.  Cent.  Ry.  Co.,  139 
Wis.  108,  120  K.  W.  858 ;  Steinberg  v.  Salz- 
man,  139  Wis.  118,  120  N.  W.  1006;  John- 
son V.  Webster  Mfg.  Co.,  139  Wis.  181,  120 
N.  W.  832 ;  Herring  v.  E.  I.  Dn  Pont  De  N. 
Co.,  139  Wis.  412,  121  N.  W.  170;  Keeley  v. 
Great  Northern  Ry.  Co.,  139  Wis.  448,  121 
N.  W.  167;  Neale  v.  Stat^  138  Wis.  484, 
1^  N.  W.  345 ;  Roach  v.  Sanborn  Land  Co., 
140  Wis.  435,  122  N.  W.  1020. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  reinstate  the  answer  of  the  jury 
to  the  third  question  in  the  special  verdict 
and  to  render  Judgment  on  the  verdict  ren- 
dered by  the  Jury,  dismissing  the  complaint 
because  the  plaintiff  failed  to  prove  a  cause 
of  action  in  trespass.  The  clerk  is  directed 
not  to  tax  any  costs  for  printing  the  case. 

KERWIN.  J.  (dissenting).  Error  is  as- 
signed in  the  charcce,  in  allowing  costs  to 
plaintiff,  and  in  changing  the  answers  to 
questions  Nos.  2  and  3  of  the  special  venllct. 
The  Jury  found:  "(2)  Did  the  plaintiff  by 
his  conduct  and  by  the  erection  of  the  fence, 
as  shown  by  the  testimony,  on  the  easterly 
side  of  his  land,  lead  the  parties  cutting  the 
timber  to  believe  and  rely  upon  the  same  as 
the  true  boundary  line  between  the  par- 
ties hereto?  Answer:  Yes.  (3)  Did  the  de- 
fendant. Bell,  aid,  abet,  counsel,  or  advise 
Blakeslee  to  cut  the  timber  to  the  west  of 
the  true  boundary  line  between  the  lands  of 
these  parties?  Answer:  No."  The  court 
changed  the  answer  to  question  No.  2  from 
"Yes"  to  "No,"  and  the  answer  to  question 
No.  3  from  "No"  to  "Yes."  The  majority 
opinion  is  based  upon  the  propositions  that 
the  answers  to  questions  Nos.  2  and  3  were 
well  supported  by  the  evidence,  and  that  It 
was  error  to  change  them,  and  that  upon  the 
record  the  defendant  was  entitled  to  recover. 
It  is  settled  by  the  verdict  that  the  disputed 
tract  where  the  timber  was  cut  belonged  to 
the  plaintiff,  and  that  question  Is  not  contest- 
ed here.  In  my  opinion  upon  the  undisputed 
evidence  the  court  below  was  warranted  in 
changing  the  answers  to  questions  2  and  3  of 
the  verdict  '  The  following  evidence  is  undis- 
puted: In  1894  Patterson  made  a  surrey 
for  plaintiff,  and  plaintiff  constructed  a  fence, 
to  accommodate  his  cattle,  of  two  or  three 
wires  attached  to  trees  and  some  posts  and 
not  straight,  upon  the  Patterson  line,  at  some 
points  on  one  side  and  at  others  on  the  other 
side  of  the  line  between  sections  31  and  32, 
but  not  the  whole  length,  there  being  a  gap 
of  something  like  40  rods ;  that  plaintiff  al- 
ways claimed  that  this  fence  was  not  on  the 
line  and  at  some  points  cut  timber  and  occu- 
pied the  land  east  of  it;  that  defendant. 
Bell,  knew  this  when  he  sold  the  timber  in 
question  to  Blakeslee,  and,  after  the  sale  to 


Blakeslee,  defendant,  Blakeslee,  Stlckneiy, 
Moe,  and  Biers  Joined  in  a  survey,  each  pay- 
ing one-fifth  of  the  expense  for  the  purpose 
of  determining  the  line;  that  the  plaintiff 
also  after  the  sale  of  the  timber  to  Blakesle* 
procured  a  survey  and  established  what  is 
known  in  this  case  as  the  Keach  line  and 
which  the  Jury  found  to  be  the  true  line  be- 
tween sections  31  and  32 ;  and  that  this  line 
brings  the  timber  cut  upon  the  land  of  plain- 
tiff and  east  of  the  Patterson  line.  In  speak- 
ing of  the  sale  of  the  timber  to  Blakeslee,  de- 
fendant testified:  "He  asked  me  where  the 
line  was,  and  I  told  him  there  was  a  fence 
on  the  west  side.  *  •  *  I  told  him  that 
that  was  supposed  to  be  the  line.  I  told  him 
the  farm  was  fenced  except  around  this  gov- 
ernment 40,  the  southwest  quarter  of  the 
south  quarter  of  32."  Defendant  further 
testified  that  at  the  time  he  made  the  con- 
tract with  Blakeslee  he  told  him  there  was 
a  fence  on  the  plaintiff's  east  line,  but  told 
him  he  did  not  know  it  was  on  the  line; 
that  when  he  sold  to  Blakeslee  he  claimed  to 
the  fence  and  claimed  it  up  to  the  time  of 
trial,  to  the  line  as  surveyed  by  Patterson. 
When  defendant  bought  his  land,  plaintiff 
had  a  fence  on  part  of  the  llne,,but  was  cul- 
tivating land  east  of  it  Defendant  testified 
that  plaintiff  never  told  him  before  the  sur- 
veys of  Kennedy  and  Barney  where  his  line 
was.  The  Kennedy  and  Barney  survey  was 
after  the  timber  was  cut  Defendant  testi- 
fied that  he  relied  upon  the  Patterson  survey 
as  his  line.  Defendant's  land  adjoining  plain- 
tiff's land  had  never  been  Inclosed.  Before 
defendant  entered  into  the  contract  with 
Blakeslee,  he  went  upon  the  land  with  him 
and  told  Blakeslee  there  would  have  to  be  a 
survey  for  the  purpose  of  freshly  determin- 
ing where  the  several  lines  stood  at  the 
time.  Defendant  and  Blakeslee  had  a  sur- 
vey made  before  the  timber  was  cut  which 
adopted  the  Patterson  line.  From  an  exam- 
ination of  the  evidence  I  am  convinced  that 
the  court  below  was  right  in  changing  the 
answers  to  questions  2  and  3. 

The  second  question  relates  to  estoppel  on 
the  part  of  the  plaintiff  by  his  conduct  But 
the  evidence  establishes  without  dispute  that 
the  defendant  or  Blakeslee  did  not  rely  upon 
the  fence  or  the  conduct  of  plaintiff.  The 
line  was  in  dispute  and  known  to  all  parties 
to  be  in  dispute.  Defendant  and  Blakeslee 
obtained  a  survey  and  stood  upon  it  Plain- 
tiff also  procured  a  survey  and  insisted  upon 
it  as  the  true  line,  and  the  Jury  held  with 
plaintiff.  There  is  no  evidence  that  defend- 
ant or  Blakeslee  was  misled  by  any  act  of 
plaintiff.  There  Is  no  question  of  estoppel  in 
the  cose;  the  defendant  ta  no  way  cnanged 
his  position  on  account  of  any  conduct  of  th* 
plaintiff.  Defendant  acted  upon  bis  oiwn  In- 
vestigation and  knowledge  thus  obtained. 
Under  such  circumstances,  there  can  be  no 
estoppel.  Hartung  v.  Witte,  59  Wis.  285,  18 
N.  W.  175;    Helnselman  T.  Hansicker,  103 
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Wis.  12,  T9  N.  W.  23;  Fox  R.  F.  &  P.  Co.  t. 
KeUey  et  aL,  70  Wis.  287,  36  N.  W.  744. 

Respecting  the  third  question  submitted  to 
the  jury,  I  think  the  evldedte  la  undisputed 
that  the  defendant  did  aid,  abet,  counsel,  or 
advise  Blakeslee  to  cut  timber  west  of  the 
true  boundary  line  between  the  lands  of  the 
parties.  We  need  not  repeat  the  undisputed 
■evidence  on  this  point.  It  Is  clearly,  In  my 
opinion,  an  authorization  from  defendant  to 
cut  and  remove  the  timber  up  to  the  Patter- 
son line.  The  position  that  the  Patterson 
survey  marked  the  true  line  was  asserted 
and  maintained  by  defendant  from  the  time 
-of  the  sale  to  time  of  trial,  and  during  the 
trial,  and,  as  a  defense,  defendant  claimed 
title  by  adverse  possession  to  the  disputed 
tract.  The  defendant  sold  the  timber  to 
Blakeslee,  went  upon  the  land  with  Blakeslee, 
and  pnt  him  In  possession  of  the  disputed 
strip  for  the  purpose  of  cutting  and  removing 
the  timber.  He  asserted  that  In  his  opinion 
the  Patterson  snrvey  was  correct.  He  paid 
part  of  the  expense  of  a  survey  to  establish 
that  line  as  the  one  forming  the  west  bound- 
ary of  the  disputed  strip.  He  acted  upon 
that  boundary  and  sanctioned  the  removal  of 
the  timber  up  to  It  He  continually  asserted 
bis  ownership  at  all  times  up  to  the  rendition 
■of  the  verdict  on  trial  below  in  this  case. 

I  see  no  escape  from  the  conclusion  upon 
the  undisputed  evidence  that  the  defendant 
.aided,  abetted,  encouraged,  or  directed  the  per- 
petration of  the  trespass,  and,  therefore,  the 
-court  below  was  right  in  changing  the  an- 
swer of  the  Jury  to  the  third  question  of  the 
-special  verdict  and  ordering  Judgment  for  the 
plaintiff.  McCloskey  et  al.  v.  Powell  et  al., 
123  Pa.  62.  16  Atl.  420,  10  Am.  St  Rep.  512; 
Northern  T.  Co.  v.  Palmer,  171  111.  383,  49 
N.  E.  553;  Donovan  v.  Consolidated  C.  Co., 
88  IlL  App.  589;  Hamilton  v.  Hunt,  14  111. 
472;  McMannus  v.  Lee  et  al.,  43  Mo.  206,  97 
Am.  Dec.  386;  Clark  v.  Bales,  15  Ark.  452; 
Bruch  V.  Carter,  32  N.  J.  Law,  554;  Judson  v. 
Cook,  11  Barb.  (N.  Y.)  642;  Shepherd  et  aL 
V.  McQullkin,  2  W.  Va.  90;  Deal  v.  Bogue, 
20  Pa.  228,  57  Am.  Dec.  702.  In  Donovan  v. 
Consolidated  C.  Co.,  88  III.  App.  589,  at  page 
597,  the  court  said:  "One  who  in  any  man- 
ner Indicates  his  desire  -that  an  act  be  done 
may  be  said  to  request  it,  and  one  who  does 
anything  in  furtherance  of  an  act  may  be 
said  to  aid  or  abet  it."  There  was  no  error 
In  the  portion  of  the  charge  excepted  to  or  in 
awarding  costs  to  plaintiff. 

Second.  The  complaint  averred  that  the 
plaintiff  was  the  owner  in  fee  simple  and  in 
possession  of  the  lauds  claimed  uy  him,  and 
that  the  defendant  unlawfully  entered  ui)on 
a  strip  thereof.  The  defendant  denied  tlie 
plalntifTs  title,  and  further  averred  that  be 
(the  defendant)  and  his  predecessors  and 
grantors  "have  held  the  strip  of  land  and 
premises  and  been  In  the  actual  continued 
occupancy  and  possession  of  the  whole  there- 
of   *    *    *    for  more  than  20  years  immedi- 


ately preceding  the  commencement  of  this 
action  and  of  the  dates  alleged  in  the  com- 
plaint; that  during  the  said  20  years  the  said 
strip  of  land  •  •  •  bas  been  Improved 
and  used  for  pasture  and  other  farming  pur- 
poses by  the  said  defendant." 

The  defendant  by  his  pleadings  therefore 
admitted  a  trespass  on  his  part  and  Justified 
that  trespass  by  virtue  of  his  ownership  of 
the  strip  of  land  and  pleaded  adverse  pos- 
session. Participation  in  the  cutting  of  tim- 
ber on  this  strip  by  his  vendee  the  defendant 
denied.  But  he  admitted  a  trespass  and  un 
adverse  possession.  The  plaintiff  prevailed 
on  the  title  to  the  strip,  l^erefore  on  the 
pleadings  alone  with  the  finding  of  title  in  the 
plaintiff  the  latter  was  entitled  to  Judgment 
for  nominal  damages  and  costs,  even  If  upon 
the  evidence  the  view  of  the  majority  of  the 
court  as  to  the  nonliability  of  the  defendant 
for  the  cutting  and  removal  of  timber  by  his 
vendee  could  be  considered  sound. 

8IEBECKER  and  TIMLIN,  JJ.,  concur  In 

the  foregoing  dissenting  opinion. 


GRIFFITHS  et  al.   v.  CRETNET  et  al. 
(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  CANCIXtATION    OF    IRSTBUMTNTS    (J    58*)— 

Relief— Alternativb  RBtiEt^— Damages. 
In  an  action  to  cancel  a  deed  as  procured 
by  fraud,  where  defendant  had  title  when  plain- 
tuffs  demanded  a  reconveyance,  and  they  did 
not  know  that  defendant  conveyed  a  part  of 
the  land  to  a  third  person  before  the  commence- 
ment of  the  action,  the  court  properly  retain- 
ed the  case  for  the  purpose  of  awarding  plain- 
tiffs damages. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  |  118;  Dec.  Dig.  ( 
58.*] 

2.  Appeal  and  Bbbob   (|   1044*)— Habmless 
Ebrob— Exclusion  or  Evidence. 

Any  error  in  refusing  to  direct  the  referee 
to  take  proof  on  a  certam  question  could  not 
have  prejudiced  defendants,  where  the  referee 
received  defendants'  evidence  thereon  and  the 
court  considered  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1044.*] 

8.  Fraud  (i  30*)— Persons  Liable. 

Two  of  defendants  were  partners  enfiaged 
in  the  real  estate  business,  and  induced  defend- 
ant J.  to  exchange  bis  farm  for  a  fair  value  for 
an  interest  In  plaintiffs'  farm;  they  also  hav- 
ing exchanged  some  wild  land  for  a  part  Inter- 
est In  plaintiffs'  farm,  the  value  of  which  they 
fraudulently  misrepresented  to  him.  J.  bad  no 
interest  In  the  wild  lands,  and  made  no  repre- 
sentationa  to  plaintiffs  as  to  their  value,  though 
title  to  the  land  received  from  plaintiffs  was 
taken  In  the  name  of  J.  and  the  other  defend- 
ants. Held,  that  J.  was-  not  a  joint  wrongdoer 
with  the  other  defendants,  so  as  to  be  liable  for 
damages  caused  by  their  fraudulent  representa- 
tions, not  having  co-operated  in  their  fraudu- 
lent conduct. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dee. 
Dig.  i  30.*] 
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4.  Costs  Q  256*)— Ow  Appbai.  —  Costs  of 
Printiko  Oasb  —  Violatioh  op  Coubt 
Rules. 

Where  the  printed  case  and  briefs  filed  by 
appellants  violated  Supreme  Coart  Rule  6  (108 
V.  W.  Ti),  requiring  the  printed  case  to  con- 
tain an  abridgment  of  the  record  so  far  as  nec- 
easary  to  present  the  queationB  for  decision,  they 
are  not  entitled  to  the  costs  of  printing. 

[Ik).  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  {§  968-971 ;   Dec.  Dig.  i  256.*] 

fi.   APPEAI,    and    EsBOB     (g     500*)— RXCOKDB— 

Case— Abridgment  of  Etvidenck. 

The  evidence  in  the  printed  case  must  be 
in  narrative  form:  Supreme  Court  Rule  6 
(108  N.  W.  vi)  requiring  Uie  printed  case  to  con- 
tain an  abridgment  of  the  record  so  far  as  nec- 
essary to  present  the  questions  for  decision. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {{  2490-2483;    Dec  Dig.  { 

Appeal  from  Circuit  Court,  Iowa  County ; 
Ceorge  Clementson,  Judge. 

Action  by  William  T.  Grlfflths  and  another 
.  against  A.  T.  Cretnety  and  others.  From  a 
Judgments  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded,  tvith  directions  to 
dismiss  as  to  one  defendant  and  award  dam- 
ages against  the  others. 

Plaintiffs  bring  this  action  alleging  that  de- 
fendants, through  misrepresentation  and  un- 
due Influence,  fraudulently  obtained  an  ex- 
change of  properties  on  September  12,  1905, 
and  praying  for  cancellation  of  their  deed  of 
transfer  of  their  farm  to  the  defendants,  for 
a  reconveyance  thereof  to  them  by  the  de- 
fendants, and  for  damages  in  the  sum  of  $1,- 
000. 

The  plathtiffs  are  farmers  who  were  horn 
and  raised  on  the  farm  of  193  acres  which 
they  acquired  from  their  father  at  his  death 
and  to  which  they  added  168  acres.  They 
were  unmarried,  and  as  partners,  under  the 
name  of  OrifBths  Bros.,  farmed  these  360 
acres  of  land.  For  a  period  of  years  they 
raised  blooded  stock  and  ran  a  thresher,  a 
sawmill,  and  a  shredder.  The  principal  busi- 
ness transactions  of  the  firm  were  carried  on 
by  William  T.  Griffiths,  the  elder  of  the  broth- 
ers. John  at  times  attended  to  some  of  the 
smaller  business  dealings  of  the  firm.  In 
1900  their  property  was  worth  about  $30,000, 
consisting  of  the  farm,  worth  $30,000,  $27,000, 
$14,600  in  the  bank,  their  stock,  and  personal 
propertty.  They  were  then  in  debt  in  about 
the  sum  of  $12,000.  The  defendants  Cretney 
and  Collins  are  partners  and  are  in  business 
as  dealers  and  brokers  In  real  estate.  The 
defendant  Jones  Is  a  farmer  and  dealer  In 
I'eal  estate. 

In  1805  or  1886  William  T.  Griffiths  had  an 
attack  of  nervous  prostration.  Morphine 
was  administered  to  him  to  relieve  him  from 
pain,  and  he  became  addicted  to  its  use.  In 
1005  be  was  accustomed  to  take  fire  or  six 
grnlus  of  It  three  times  a  day.  After  such 
nervous  attack,  he  was  weak  and  infirm  of 
body  and  unable  to  do  hard  work.   There  was 


evidence  of  the  effect  «f  morphine  upon  him 
and  that  he  was  of  much  less  mental  power 
than  he  was  before  his  Illness ;  that  he  had 
at  times  wandered  from  home  unconscious  ot 
where  he  was  going,  unmindful  of  what  was 
occurring  about  him;  that  at  times  he  was 
In  a  dreamy  state  of  mind ;  that  he  did  not 
remember  having  paid  accounts  and  at  one 
time  attempted  to  pay  an  account  twice.  The 
court,  who  ottserved  him  at  the  trial  and  ou 
the  witness  stand,  at  the  close  of  the  testi- 
mony, speaking  of  his  condition,  stated:  "The 
effect  of  the  morphine  habit  upon  blm  is 
manifest  from  observing  him.  The  twitdiing 
of  his  hands,  the  twitching  of  his  face^  his 
constant  motion,  the  closing  of  his  eyes,  has 
been  continuously  apparent  while  he  has 
been  In  court.  ^  casual  observer  would  as- 
sume that  he  was  Incapable  of  doing  anything 
that  required  intellectual  effort  But  upon 
the  witness  stand  he  has  seemed  quite  bright, 
and  mu(!h  of  his  talk  has  been  connected,  and 
his  memory  in  reference  to  many  tronsac- 
tious  has  been  good.  On  the  whole,  however, 
his  testlmonir  has  not  been  satisfactory.  In 
this,  he  has  not  been  able  to  give  a  lucid  ac- 
count of  any  particular  transaction  from  be- 
ginning to  end.  His  own  testimony  show^ 
and  I  do  not  doubt  It,  that,  when  he  Is  not 
under  the  influence  of  morphine,  he  Is  listless 
and  Incapable  of  effort,  and  under  the  influ- 
ence of  morphine  he  feels  much  better  and 
when  Interested  in  a  subject  seems  bright — ^Is 
bright  and  talks  intelligently.  The  testimony 
in  this  case  convinces  me,  coupled  with  the 
observation  of  the  man,  that  In  this  buslnesc 
transaction  now  under  consideration  he  did 
not  have  a  clear  comprehension  of  the  situa- 
tion." John  Griffiths,  the  other  plaintiff,  as 
above  stated,  had  but  little  to  do  with  the 
management  of  the  large  and  Important  busi- 
ness of  the  firm.  The  evidence  shows  that  he 
cared  for  the  stock,  attended  to  the  running 
of  the  thresher,  and  performed  manual  labor 
connected  with  their  business.  In  1898  he 
lost  an  arm  In  a  shredder,  and  on  this  ac> 
count  was  thereafter  less  active  as  a  worker. 
It  is  dear  from  the  evidence  that  their  busi- 
ness was  managed  by  his  brother.  The  court 
concluded  as  to  him  thus:  "I  am  satisfied 
from  the  testimony  in  this  case  and  from  my 
observation  of  the  parties  that  John  Griffiths 
Is  a  man  of  hardly  ordinary  business  intelli- 
gence— a  man  who  has  done  very  little  of  thft 
business  of  the  Griffiths  Bros." 

The  plaintiff  William  T.  Griffiths  testified 
that  he  became  Intimate  In  a  business  way 
with  the  defendant  Collins  In  1903.  At  that 
time  they  went  together  to  Bruce,  Wis.,  and 
together  purchased  some  property.  This  prop- 
erty was  afterwards  ■  sold  by  Collins,  and 
most  of  the  proceeds  belonging  to  the  plain- 
tiffs were  paid  by  Collins  on  their  indebted- 
ness. This  plaintiff  also  testified  that  the 
plaintiffs  had  been  partners  with  the  defend- 
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■ant  Collins  in  tbe  several  purchases  of  prop- 
erty, and  that  they  had  not  aa  yet  received 
any  of  the  profits  from  the  sale  of  these  prop- 
■ertles.  One  transaction  In  land  In  .the  north- 
ern part  of  the  state  had  netted  $200  In  com- 
mission which  was  still  wholly  retained  by 
-Collins.  Plaintiffs  obtained  a  land  contract 
on  some  lauds  in  Canada  as  partners  with 
'Collins  on  the  latter's  recommendation,  and 
that  he  obtained  commissions  which  he  re- 
tains. This  witness  also  testified  that  they 
bad  purchased  a  farm  of  about  2iM  acres  in 
Rusk  county  because  Collins  recommended 
«nd  advised  him  to  do  so.  The  defendant 
Oollins  denies  that  there  ever  was  a  partner- 
ship between  blm  and  the  plaintiffs  except 
OS  to  the  proxierty  at  Bruce,  Wis.  At  the  time 
of  the  exchanges  of  properties  in  question 
plaintiffs'  farm  was  listed  with  Collins  and 
Cretney  for  sale. 

Tbe  evidence  tends  to  show  that  after  1900 
tbe  business  operations  of  the  plaintiffs  were 
not  successful,  and  that  at  the  time  the  trans- 
actions took  place  between  them  and  the  de- 
fendants they  had  become  financially  embar- 
rassed. In  September,  1005,  the  Incumbrance 
upon  their  farm  had  become  $15,500 ;  their 
money  in  tbe  bank  had  been  spent,  and  thes- 
were  In  debt  for  some  machinery ;  a  cred- 
itor ]i&i  obtained  Judgment  for  some  $700  for 
feed  furnished  to  them  and  had  seized  upon 
-execution  and  taken  from  their  farm  blooded 
stock  worth  $3,000  or  $4,000.  William  T. 
Griffiths  had  tried  to  borrow  money  to  meet ' 
their  obligations,  but  had  been  unsuccessful.  { 
The  condition  of  the  plaintiffs  was  Icnown  to 
the  defendants.  { 

On  the  morning  of  September  12,  1905,  tbe 
plaintiff  William  T.  Griffiths  had  gone  to  see 
tbe  creditor  who  had  taken  some  of  their 
stock  on  execution  to  satisfy  his  Judgment 
against  the  plaintiffs.  Meanwhile,  the  de- 
fendants had  been  talking  with  the  plaintiff 
John  Griffiths  regarding  this  exctiange  of! 
properties  and  arranged  with  him  to  meet 
with  the  plaintiff  William  T.  Griffiths  after 
-dinner,  at  a  bank  in  tbe  dty  of  Dodgeville. 
They  so  met,  and  late  in  tbe  afternoon  an 
4igreement  was  reached  for  a  transfer  of 
properties.  Plaintiffs  transferred  by  deed 
their  farm  at  the  agreed  price  of  $27,000  and 
were  to  receive  an  equivalent  for  tbe  value 
«t  their  equity  therein  above  the  $16,600  in- 
cumbrance, In  property  and  cash.  In  ex- 
change they  were  to  receive  a  farm  in  Rusk 
county  of  an  agreed  value  of  $11,000,  upon 
which  there  would  be  an  Incumbrance  of  $3,- 
-500;  160  acres  of  wild  land  in  Barron  county 
at  $20  per  acre;  120  acres  of  wild  land  In 
Busk  county  at  $20  per  acre;  the  payment 
of  $1,000  on  the  plaintiffs'  contract  for  Cana- 
dian lands ;  $300  in  cash ;  and  a  loan  of 
money  In  settlement  of  tbe  Judgment  for 
^700.  The  plaintiffs  testified  that  tbe  defend- 
ants represented  to  them  that  tbe  wild  lands 
In  Rusk  and  Barron  counties  had  been  ao- 
•guired  by  them  at  tbe  price  of  $20  per  acre^ 


and  that  the  lands  were  of  that  value,  and 
unless  they  accepted  the  wild  lands  at  this 
price  all  negotiations  would  have  to  be  dis- 
missed and  abandoned.  Plaintiffs  also  tes- 
tified that  it  was  understood  that  the  defend- 
ant Collins  was  to  go  with  the  plaintiffs  to 
inspect  these  wild  lands  before  March  1, 
1906,  in  order  to  verify  his  representations 
respecting  their  nature  and  value,  and  that 
be  has  failed  and  refused  to  do  so.  Defend- 
ants now  insist  that  the  exchange  of  proper- 
ties was  effected  and  fully  executed  and  the 
deeds  and  transfers  were  delivered  In  Septem- 
ber, 1905,  but  daim  that  each  of  the  parties 
was  to  pay  the  interest  on  the  incumbrances 
on  the  lands  transferred  by  them  up  to  March 
1,  1906. 

The  deed  .to  the  defendants  was  placed  on 
record  tbe  next  day.  The  deed  to  the  plain- 
tiffs of  the  improved  farm  was  sent  to  Rusk 
county  to  be  recorded.  The  Judgment  against 
the  plaintiffs  was  satisfied.  The  plaintiffs 
received  $260  in  cash,  and  a  deed  to  the  wild 
land  in  Rusk  county  was  executed  by  the  de- 
fendants Cretney  and  Collins  in  favor  of 
the  plaintiffs.  The  title  to  tbe  improved  farm 
in  Rusk  county  was  owned  by  the  defendant 
Jones.  Tbe  title  to  tbe  wild  lands  In  Rusk 
county  was  owned  by  tbe  other  defendants, 
and  they  also  had  a  land  contract  upon  tbe 
lands  in  Barron  county.  No  transfer  to  the 
plaintiffs  of  the  lands  in  Barron  county  was 
executed  until  after  March  1,  1906.  Jones 
had  given  full  consideration  to  the  plaintiffs 
for  the  one-half  interest  in  their  farm,  and 
the  proof  shows  that  he  subsequently  had 
paid  full  consideration  when  he  secured  the 
interests  of  the  other  defendants  In  tbe  plain- 
tiffs' old  farm.  He  has  thus  transferred 
property  to  the  plaintiffs  or  to  the  other  de- 
fendants, or  has  paid  money  to  secure  this 
farm,  amounting  to  about  $27,000.  It  ap- 
pears that  the  defendant  Jones  Is  very  deaf, 
probably  did  not  hear  what  was  said  at  the 
bank  regarding  the  value  of  the  wild  lands, 
and  that  he  has  transferred  part  of  the  farm 
obtained  from  the  Griffiths.  He  testified  that 
be  bad  no  knowledge  of  tbe  value  of  wild 
lands;  that  be  beard  such  lands  were  to  be 
taken  In  tbe  exchange  at  $20  per  acre ;  that 
he  bad  been  up  In  Rusk  county  with  W.  T. 
Griffiths ;  and  that  such  lands  were  selling  at 
$20  per  acre.  The  evidence  Introduced  by 
the  plaintiffs  as  to  the  value  of  the  wild 
lands  was  In  effect  that  they  were  worth 
nothing  for  tillage  purposes,  but  that  they 
had  a  pasturage  value  In  connection  witb 
farm  lands.  Witnesses  were  called  In  plain- 
tiffs' behalf  who  gave  opinion  evidence  that 
the  lands  In  Rusk  county  were  worth  at  a 
maximum  $S,  and  that  the  lands  In  Barron 
county  were  worth  $6^  per  acre.  On  behalf 
of  tbe  defendants,  the  opinion  evidence  was 
that  the  wild  lands  were  worth  $20  per  acre. 

The  trial  of  the  case  was  had  at  the 
March,  1907,  term  of  the  circuit  court  At 
the  conclusion  of  the  evidence  tlie  court  aft- 
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Dounced  as  his  conclusion  from  the  facts 
and  tbe  evidence  adduced  that  it  was  a  qnes- 
tion  whether  rescission  could  be  awarded. 
He,  therefore,  at  the  September  term  of  the 
court,  made  an  order  appointing  a  referee  to 
take  proof  as  to  the  rents  and  profits.  On 
December  24,  1907,  the  court  denied  a  motion 
that  the  scope  of  the  Inquiry  before  the  ref- 
eree should  be  broadened,  and  that  defend- 
ants should  be  allowed  to  take  proof  of  the 
Talue  of  tbe  wild  lands.  During  tbe  month 
of  January,  1908,  the  referee  took  evidence. 
Including  evidence  offered  by  the  defendants 
as  to  the  value  of  tbe  wild  lands.  At  the 
June,  1908,  term  of  the  court  the  final  deci- 
sion was  announced ;  the  court  stating  that 
the  referee  had  improperly  included  in  his 
report  opinion  evidence  upon  the  value  of  the 
wild  lands,  but  that  he  had  read  -and  consid- 
ered it  This  evidence  was  that  these  lands 
were  worth  from  $12.50  to  $25  per  acre.  The 
court  held  that  rescission  could  not  be  award- 
ed, and  allowed  the  plaintiffs  $3,600  as  dam- 
ages, holding  that  the  amounts  agreed  upon 
as  the  value  of  the  wild  land  were  excessive, 
that  the  Barron  county  land  was  worth  $0 
per  acre,  and  tbe  Rusk  county  land  $8  per 
acre;  that  the  plaintiffs  were  Incompetent 
to  transact  the  business  and  did  not  fully 
comprehend  it;  and  that  they  bad  been  In- 
duced to  make  the  exchange  of  land  because 
of  the  willful  misrepresentations  by  defend- 
ants as  to  tbe  value  of  the  wild  lands,  ^is 
is  an  appeal  from  the  judgment. 

J.  P.  Smeiker,  Fiedler  &  Fiedler,  and  Aldro 
Jenks,  for  appellants.  Piatt  Whitman  and 
James  &  O'Neill,  for  respondents. 

SIBB£X:!KE^,  J.  (after  stating  the  facts  as 
above).  It  is  urged  that  tbe  court  erred  In 
retaining  Jurisdiction  of  the  cause  to  award 
plaintiffs  damage  after  determining  that  a 
judgment  for  a  rescission  of  the  deeds  and 
transfers  of  the  lands  Involved  could  not  be 
awarded  as  prayed  for  by  the  plaintiffs.  The 
appellants'  contentions  embrace  two  ques- 
tions: First,  is  the  case  one  which  the  court 
may  retain  If  rescission  could  not  be  award- 
ed, and  grant  relief  by  way  of  damages; 
secondly,  do  the  facts  and  circumstances 
shown  present  a  case  for  an  award  of  dam- 
ages? As  to  the  first  question,  the  practice  is 
well  established  that,  when  a  court  of  equity 
has  obtained  jurisdiction  in  a  suit  for  cancel- 
lation of  Instruments  transferring  interests 
in  lands,  and  it  is  disclosed  by  facts  elicited 
on  the  trial  that  the  special  relief  prayed 
for  has  become  impracticable,  and  that  plain- 
tiffs are  entitled  only  to  tbe  alternative  re- 
lief of  damages,  the  court  may  retain  the 
cause  to  do  Justice  between  the  parties.  This 
practice  was  adopted  and  the  rule  applied  in 
Hall  V.  Delaplalne,  6  Wis.  200,  08  Am.  Dea 
57;  Combs  v.  Scott.  76  Wis.  602,  45  N.  W. 
532;  Lindsay  v.  Fricke,  130  Wis.  107,  109 
N.  W.  945. 

It  is  undisputed  that  the  defendant  Jones 


had  tittle  to  tbe  lands  at  the  time  plaintUb 
demanded  a  reconveyance  thereof  on  account 
of  the  alleged  fraud.  It  furthermore  appears 
that  Jones  thereafter  conveyed  title  to  IGO 
acres  of  the  farm  to  third  parties,  and  hence 
no  cancellation  and  rescission  could  be 
awarded.  It  does  not,  however,  appear  that 
plaintiffs  knew  that  tbe  defendants  Collins 
and  Cretney  had  conveyed  their  interests  to 
the  defendant  Jones  and  tliat  Jones  had  con- 
veyed title  to  a  portion  of  the  land  to  a 
third  person  before  the  commencement  of 
this  action ;  and  therefore  the  court  retained 
the  cause  to  award  plaintiffs  damages  to 
compensate  them  for  the  losses  sustained 
through  the  fraud  found.  The  action  of  tbe 
court,  under  the  circumstances  of  the  case, 
was  proper  within  the  rule  of  the  foregoing 
decisions. 

It  Is  contended  by  the  defendants  that  the 
trial  court  erred  in  finding  that  they  falsely 
and  fraudulently  misrepresented  the  value  of 
the  wild  lands  in  Barron  and  Rusk  counties, 
that  such  false  and  fraudulent  representa- 
tions were  Intentionally  made  by  defendants 
to  deceive  the  plaintiffs  in  this  respect  and 
with  tbe  object  and  intent  to  induce  plain- 
tiffs to  make  the  exchange  of  properties  as 
effected  in  tbe  transaction  under  Investiga- 
tion, and  that  the  plaintiffs  relied  thereon 
and  were  thereby  misled  to  their  damage  in 
the  sums  found. 

The  evidence  abundantly  establishes  the 
court's  conclusion  that  William  T.  Griffiths 
was  addicted  to  the  morphine  habit,  and  that 
his  Indulgences  therein  had  seriously  affect- 
ed his  mind  and  memory  and  had  very  much 
impaired  his  capacity  and  ability  for  the 
transaction  of  business.  On  this  subject,  the 
court  declares  that,  as  to  him:  "The  testi- 
mony in  this  case  convinces  me,  coupled  with 
the  observation  of  the  man,  that  in  this  busi- 
ness transaction  now  under  consideration  he 
did  not  have  a  dear  comprehension  of  tbe 
situation."  As  to  the  brother  John,  the  court 
states :  "I  am  satisfied  from  the  testimony  in 
this  case  and  from  my  observation  of  the 
parties  that  John  Griffiths  is  a  man  of  liardly 
ordinary  business  intelligence — a  man  who 
has  done  very  little  of  the  business  of  the 
Griffiths  Bros."  The  facts  disclosed  on  the 
trial  tending  to  show  that  plaintiffs  supposed 
they  had  made  no  transfer  of  their  farm  in 
the  September,  1905*,  transaction,  though  it 
Is  undisputed  they  executed  a  deed,  which 
was  recorded  the  nest  day  and  apirarently 
with  their  consent,  are  cogent  and  persuasive 
as  circumstances  supporting  the  trial  court  in 
his  conclusions  as  to  plaintiffs'  mental  capac- 
ity and  their  want  of  ability  to  comprehend 
and  understand  the  full  import  and  conse- 
quences of  this  transaction  for  the  disposi- 
tion of  their  farm.  It  also  appears  that  Col- 
lins had  for  a  long  time  been  their  adviser 
in  business  affairs  and  in  selling  and  buying 
land  for  them,  and  that  they  reposed  trust 
and  confidence  in  Iiim  as  a  prompter  of  their 
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Snandal  Interest.  These  relations  existed  at 
tlie  time  of  the  exchange  of  properties  on 
September  12,  1906.  The  acts  and  conduct  of 
plaintiffs  in  dealing  with  defendants  on  the 
occasion  in  question,  which  was  In  the  main 
brought  about  through  and  by  Collins,  must 
be  considered  in  the  light  of  all  these  exist- 
ing conditions  respecting  plaintitrs'  abllitlefi 
and  capacities  and  their  friendly  relations  to 
Mr.  Collins.  A  study  and  consideration  of 
tbe  evidence  in  support  of  the  facts  embraced 
In  the  foregoing  statement  leads  us  to  the 
conclusion  that  the  plaintUfs  on  the  occasion 
in  question  relied  on  the  statements  of  de- 
fendants, principally  made  by  Collins,  re- 
specting the  properties  embraced  in  the  ex- 
change, the  values  thereof,  the  terms  and 
conditions  to  provide  for  payment  of  the  mon- 
eys coming  to  them  thereon,  as  well  as  the 
loan  from  them  to  obtain  a  discharge  of  the 
execution  levy  on  their  stock.  It  is  also  man- 
ifest that  their  reliance  on  the  truth  of  all 
the  representatlone  made  to  them  concerning 
tbe  properties  Induced  them  to  make  the  ex- 
change, and  that  -they  did  not  fully  compre- 
hend that  the  execution  and  delivery  of  the 
deed  to  their  premises,  under  the  accompany- 
ing facts  and  circumstances,  operated  as  a 
consummation  of  the  transfer  of  the  proper- 
ties embraced  in  the  exchange  and  effectual- 
ly transferred  their  title  and  interest  in  the 
former. 

The  appellants  advance  tbe  argument  that 
tbe  facts  and  circumstances  of  the  transac- 
tion through  which  the  exchange  was  accom- 
plished fail  to  show  that  their  conduct  in  the 
matter  was  naturally  calculated  to  deceive 
and  mislead  the  plaintiffs.  If  plaintlfiFs  were 
men  of  ordinary  Intelligence  and  had  ordi- 
nary business  capacities  and  abilities,  this 
claim  would  be  well  founded;  but,  as  above 
stated,  plaintiffs  are  not  such  men  and  had 
not  tbe  ability  to  deal  with  the  defendants 
in  an  adversary  character  on  an  equal  foot- 
ing for  protecting  their  rights  in  the  trans- 
action. The  situation  was  one  peculiarly  fa- 
vorable to  enable  the  defendants  to  mislead 
them  by  slightly  colored  false  statements,  and 
thereby  overreach  and  cheat  the  plaintiffs. 
Reading  the  case  from  this  view  point,  we 
are  persuaded  that  tbe  evidence  Justifies  tbe 
trial  Judge's  conclusions  to  the  effect  that 
tbe  plaintiffs  relied  on  tbe  statements  and 
r^resentations  of  Collins  respecting  the  wild 
lands  in  Barron  and  Rusk  counties,  and  were 
thereby  induced  to  belleVe  they  were  of  the 
value  of  $20  per  acre,  and  that  they  accepted 
tbem  as  of  that  value  in  the  exi^ange  of 
properties. 

It  is  urged  that  the  trial  court  deprived  the 
defendants  of  an  opportunity  to  show  tbe  ac- 
tual value  of  the  wild  lands,  and  that  the 
court's  finding  of  their  value  is  against  the 
clear  preponderance  of  the  evidence  on  this 
subject  Complaint  is  made  that  tbe  defend- 
ants were  deprived  of  an  opportunity  to  fur- 
nish proof  of  tbe  actual  value  of  these  wild 


lands,  and  tbat  this  resulted  through  tbe  er- 
ror of  tbe  court  In  refusing  to  direct  the  ref- 
eree to  take  proof  on  this  subject  after  tbe 
conclusion  of  the  trial  on  the  issues  of  fraud. 
It  is  sufficient  to  say  that  the  court's  refusal 
to  make  tbe  requested  order  for  the  taking 
of  evidence  on  this  subject  did  not  prejudice 
the  defendants,  since  tbe  referee  in  fact  re- 
ceived and  reported  defendants'  evidence 
thereon  to  the  court,  and  tbe  conrt  consider- 
ed it,  as  declared  by  him  in  bis  oral  state- 
ment of  this  final  decision.  "We  shall,  there- 
fore, treat  the  evidence  as  received  and  as 
before  the  court  The  trial  court  found  tbe 
Barron  county  wild  land  was  of  the  actual 
value  of  $6  per  acre,  and  those  in  Rusk  coun- 
ty |8  per  acre,  and  that  tbe  plaintiffs'  farm 
and  the  Kelly  farm  were  of  the  value,  fixed 
by  the  parties  at  tbe  time  of  negotiations,  of, 
respectively,  $27,000  and  Sll,Ouu.  It  is  urged 
Oiat  this  value  of  the  plaintiffs'  farm  is  too 
hlgb  by  $3,600.  The  opinion  of  witnesses  fa- 
miliar with  this  land  and  the  value  of  such 
property  sustains  tbe  value  fixed  by  the  par- 
ties and  found  by  the  court.  We  do  not  find 
that  this  value  thus  found  is  against  the  clear 
preponderance  of  the  evidence,  and  it  cannot 
be  disturbed. 

The  appellants  strenuously  contend  that 
the  actual  value  of  the  wild  lands  was  not 
misrepresented  by  them,  and  that  no  fraud 
was  perpetrated  upon  the  plaintiffs,  as  they 
claim,  and  therefore  plaintiffs  were  not  in- 
jured in  the  transaction.  The  evidence  on 
this  subject  Is  in  Irreconcilable  coMflict  The 
witnesses  called  by  the  plaintiffs  expressed 
their  opinion  that  the  actual  value  was  from 
four-fifths  to  two-thirds  less  than  the  price 
fixed  in  the  exchange,  while  the  opinion  of 
defendants'  witnesses  placed  a  much  higher 
value  on  them  and  varied  as  above  stated. 
From  the  evidence  adduced  it  Is  clear  that 
the  lands  had  but  very  slight,  if  any,  tillage 
value.  The  witnesses  whose  opinions  were 
based  on  such  considerations,  if  we  take  in- 
to account  the  character  and  availability  of 
these  lands  for  agricultural  purposes,  tend  to 
sustain  the  court's  finding ;  while  those  wit- 
nesses who  exhibited  familiarity  with  land 
prices  for  trading  and  agricultural  purposes 
in  these  communities  through  their  business 
as  real  estate  brokers  and  agents  placed  val- 
ues thereon  which  sustained  defendants'  con- 
tentions. We  are  persuaded,  after  a  pains- 
taking search  into  the  probative  force  of  tbe 
evidence  on  the  subject  of  the  value  of  these 
lands,  that*  the  extremes  of  the  opinions  re- 
specting such  values  do  not  furnish  a  suffi- 
ciently reliable  estimate  for  the  court  to  fol- 
low. We  are  also  of  the  opinion  tliat  the 
trial  court's  finding  of  tbe  value  of  these 
lands  is  not  sustained  by  the  clear  weight  of 
the  evidence,  and  that  the  proof  clearly  pre- 
ponderates in  favor  of  a  higher  value.  This 
we  conclude  upon  consideration  of  all  the 
data  as  to  their  location,  kind,  quality,  and 
general  nature  and  avallaUlity  as  marketable 
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properties  ander  tl^e  facts  shown.  Under 
these  facts  and  conditions,  the  trial  court 
should  have  found  that  the  evidence  reason- 
ably preponderated  to  show  that  these  lands 
had  a  value  of  $12  an  acre,  and  that  they 
should  be  so.  valued  in  arriving  at  the  dam- 
ages sustained  by  the  plalntUte  through  the 
misrepresentations  on  this  subject. 

The  defendant  Jones  defends  on  the  ground 
that  he  has  in  no  way  participated  in  the  al- 
leged fraudulent  representation  concerning 
these  wild  lands  and  was  in  no  manner  con- 
nected with  the  transaction  as  to  make  him 
Jointly  liable  for  the  fraud  found  by  the  tri- 
al court  It  a];4>eared  that  the  defendants 
Oretney  and  Collins  were  partners  engaged 
in  the  real  estate  business;  that  they  solicit- 
ed Jones  to  make  an  excliange  of  his  Rusk 
county  farm  for  an  Interest  in  the  plaintiffs' 
farm;  that  be  agreed  to  such  an  exchange 
and  put  bis  farm  into  the  deal  at  a  fair  val- 
ue; and  that  he  received  In  return  no  more 
than  its  equivalent  as  a  consideration.  It 
also  appears  that  he  had  no  interest  in  the 
wild  lands,  «md  that  be  did  not  in  fact  know 
or  claim  to  know  their  value.  The  evidence 
furthermore  discloses  that  he  made  no  rep- 
resentation to  plaintUfs  of  their  value  and 
heard  very  little,  if  anything,  of  the  misrep- 
resentations made  by  Collins  in  negotiating 
the  trade.  Under  the  circumstances,  there 
is  nothing  to  show  that  he  participated  or  co- 
operated In  any  fraudulent  conduct  which  in- 
'duced  the  plaintiffs  to  make  the  exchange  of 
properties.  The  fact  that  the  title  was  taken 
in  the  name  of  himself  and  Cretney  and  Col- 
lins is  readily  explicable  as  appropriate  for 
subsequent  adjustment  of  the  mutual  rights 


of  the  defendants.  TVe  find  nothing  In  the 
record  tending  to  'show  tliat  Jones  participat. 
ed  in  the  fraudulent  conduct  of  Collins  and 
Cretney,  or  knew  that  such  a  fraud  was  be- 
ing perpetrated  on  the  plaintiffs.  It  is  clear 
that  he,  under  the  circumstances,  cannot  be 
treated  as  a  Joint  wrongdoer  and  be  held  lia- 
ble for  the  damages  resulting  from  the  frand. 
As  to  Iilm  the  action  should  have  been  dis- 
missed. The  defendants  Collins  and  Oretney 
were  properly  held  for  the  resulting  damages. 
The  amount  awarded  we  consider  to  bare 
been  excessive  and  must  t>e  reduced  accord- 
ingly. In  computing  the  damages,  the  wild 
lands  should  be  rated  at  $12  per  acre,  instead 
of  $6  and  $8,  respectively,  for  the  Barron  and 
Rusk  county  tracts  allowed  by  the  trial  court. 

Rule  6  (lOS  N.  W.  vl)  requires  that  the 
printed  case  shall  contain  an  abridgment  of 
the  record  so  far  as  necessary  to  present  the 
question  for  decision,  and  the  evidence  must 
be  so  abridged  in  narrative  form.  The  case 
and  the  briefs  of  the  defendants  Collins  and 
Cretney  violate  this  rule,  ,and  they  thereby 
forfeit  their  right  to  recover  costs  for  print- 
ing them.  See  Johanson  v.  Webster  Mfg.  Co., 
139  Wis.  181,  120  N.  W.  832;  Skow  v.  G.  B. 
&  Western  Ry.  Co.,  123  N.  W.  138;  Gerblg  v. 
Bell  (decided  herewith)  126  N.  W.  871. 

The  Judgment  is  reversed, 'and  the  cause 
remanded,  with  directions  to  enter  a  Judg- 
ment dismissing  the  action  as  to  Thomas  H. 
Jones,  and  to  award  plaintiffs  damages  In  the 
sum  of  $2,220,  with  interest  against  the  de- 
fendants A.  T.  Cretney  and  Joseph  Collins; 
no  costs  to  be  allowed  appellants  for  the 
printing  of  the  case  and  the  printing  of  briefs 
of  Cretney  and  Collins. 
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THORNDIKE  et  al.  r.  CITT  OP  MILWAU- 
KEE et  al. 

(Supreme  Court  of  Wisconsin.    May  24,  1910.) 

1.  Dkdicatiow  (I  54*)— Plats— BtTECT. 

A  plat  acknowledged  and  recorded  under 
the  act  of  the  territory  of  Michigan  of  April 
12,  1827  (Laws  1827,  p.  27S),  providing  for 
plats,  and  declaring  that  they  shall  be  deemed 
a  conveyance  vesting  the  fee  of  the  parcels  of 
land  named  for  public  uses  in  trust  for  the 
uses  named,  has  the  effect  of  a  conveyance  in 
fee  by  the  dedicator  in  trust,  and  no  personal 
interest  in  the  dedicator  or  his  heirs  remains. 

VBH.  Note.— For  other  cases,  see  Dedication, 
Gent  Dig.  {{  86,  07;  Dec.  Dig.  {  54.*] 

2.  Dbdication  (I  64*)— Effect. 

A  conveyance  of  the  fee  to  a  municipality 
in  tmst  for  the  pnblic  for  specified  uses  leaves 
no  personal  interest  in  the  grantor,  and  mis- 
user or  wrongful  diversion  of  the  property  does 
not  forfeit  the  title,  and  is  not  a  ground  for 
ejectment,  In  the  abeence  of  a  stipulation  in  the 
conveyance  forfeiting  title  for  misuser  or  di- 
version, but  the  remedy  is  by  injunction. 

[EJd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  107-111;    Dec.  Dig.  i  64.*] 

3.  Dbdioatioh  (I  28*)— DEFKcrnva  STATtrroBT 
Dedication— Effect. 

A  defective  statutory  dedication  of  land  for 
pnblic  uses  is  good  as  a  common  law  dedica- 
tion when  accepted,  and,  until  the  passage  of  a 
Rtatute  curing  the  defect,  the  fee  remains  in  the 
dedicator  or  his  successor  in  interest,  subject  to 
an  easement  in  favor  of  the  public. 

[IM.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  I  61 ;   Dec.  Dig.  |  28.*] 

4.  Dedication  (|  6*)— Scope. 

The  doctrine  of  dedication  to  public  uses  is 
not  confined  to  dedication  of  land  for  highways, 
but  extends  to  pnblic  squares  in  municipalities, 
they  being  regarded  at  common  law  as  etwe- 
ments  for  the  benefit  of  the  public,  and  the 
fact  of  dedication  may  be  established  in  the 
same  manner  as  in  the  case  of  highways. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i  1 ;   Dec.  Dig.  |  6w*] 

6.  Dedication  (|  27*)  —  Defective  Dedica- 
tion—Cukative  Acts. 

Where  a  defective  statutory  dedication  un- 
der the  act  ot  the  Michigan  territory  of  April  12, 
1827  (laws  1827,  p.  278),  was  cured  by  Laws 
1883,  c.  34&  the  dedication  took  effect  either 
under  the  Michigan  act  or  under  Rev.  St.  1878, 
I  2263,  in  force  in  1883,  so  that  the  dedica- 
tion operated  as  a  conveyance  In  fee. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  K  62,  63;   Dec.  Dig.  |  27.*1 

6.  Boundaries  (|  20*)  —  Hiohwats  —  Title 

AcqUTBED. 

A  mnnlcipality  takes  onlv  an  easement  for 
highway  purposes  while  the  fee  remains  in  the 
abutting  owner,  whether  the  highway  is  ac- 
quired by  condemnation,  conveyance,  common- 
law,  or  statutory  dedication. 

[E!d.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  ff  123-182;    Dec.  Dig.  |  20.*] 

7.  CouBXB  (I  93*)  —  Easbiunts  —  &uim  or 
Pbopebtt. 

The  rule  that  a  municipality  acquire.'!  only 
•a  easement  for  highway  purposes  while  th'e 
fee  renuUns  in  the  abutting  owner  is  a  rule  of 


property,  because  it  has  been  so  often  applied, 
and  it  cannot  be  departed  from. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  iiSS&-33»;  Dec.  Dig.  I  93.*] 

8.  Dedication  (|  64*)— Public  Sqttami*— TS- 
tle  Acquired. 

A  statutory  dedication  of  land  for  pnblic 
squares  under  the  act  of  Michigan  territory  of 
April  12,  1827  (Laws  1827,  p.  278),  or  Kev.  St. 
1878,  {  2263,  providing  that  parcels  of  land 
named  for  pnbuc  uses  In  a  plat  vests  the  fee 
for  public  uses,  etc.,  gives  to  the  municipality 
the  fee  in  trust  for  the  public,  and  leaves  no 
residue  of  interest  in  the  dedicator  or  those 
claiming  under  him,  and  the  trust  for  the  public 
comes  under  the  law  of  charitable  trusts  so  far 
at  least  as  the  enforcement  thereof  is  concerned, 
and  the  dedicator  or  those  claiming  under  him 
may  not  sue  for  misuser  or  diversion  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |{  107-111;   Dec.  Dig.  {  64.*] 

9.  Pleading  (§  46*)— Pabtieb— CJomplaint. 

In  an  action  by  one  of  a  dass  on  behalf 
of  himself  and  others  similarlv  situated  with 
respect  to  the  subject  matter  ot  the  action,  the 
complaint  should  expressly  aver  that  the  ac- 
tion is  brought  on  behalf  of  plaintiff  and  others 
similarly  situated,  unless  it  clearly  shows  on 
its  face  that  the  right  sought  to  be  vindicated 
is  a  public  right  and  that  the  primary  relief 
demanded  is  the  relief  to  which  the  cuss  only 
are  entitled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  101-108;    Dec.  Dig.  |  46.*] 

10.  Dedication  ({  64*>— Dedication  of  Land 
fob  Public  Squabes— Divebsion — Actions. 

A  complaint  In  an  action  by  heirs  of  a 
dedicator  of  land  for  a  public  square  which 
sets  forth  the  ownership  of  the  land  and  its 
platting  by  the  ancestor  and  the  title  of  the 
heirs,  and  which  alleges  that  the  heirs  own 
lots  in  the  plat  located  a  short  distance  from 
the  public  square,  and  that  an  erection  of  a 
building  on  the  square  amounts  to  an  appro- 
priation of  the  land  to  private  gain  and  to  a  pur- 
pose foreign  to  that  for  which  It  was  dedicated 
by  the  ancestor,  and  which  prays  for  an  injunc- 
tion restraining  the  erection  of  the  building; 
shows  that  the  heirs  proceed  as  heirs  claiming 
an  interest  In  the  dedicated  land,  and  is  not 
maintainable  because  no  interest  in  the  land  la 
retained. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  107-111 ;    Dec.  Dig.  {  64.*] 

11.  Dedication  (|  64*)- Misuskb— Pabtt  Aq- 
obieved. 

Tlie  mere  fact  of  ownership  of  lots  In  a 
plat  of  land  into  lots  and  a  pnblic  square  does 
not  show  any  special  or  particular  interest  In 
restraining  a  misuser  of  the  square  where  suck 
lots  do  not  abut  on  the  square. 

[Eid.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  ff  107-111 ;  Dec.  Dig.  f  &4.*1 

Siebecker,  J.,  dissenting  In  part. 

Appeal  from  Circuit  Court,  Milwaukee 
Ck>unty;   William  J.  Turner,  Judge. 

Action  by  Maude  K.  Tbomdike  and  others 
ag^alnst  the  City  of  Milwaukee  and  others. 
From  a  Jodgment  for  defendants,  plaliUlfb 
appeal.    AlEimed. 

On  tbe  part  of  the  appeUaats  there  were 
cited  in  sanwrt  ot  the  proposltton  that  the 
appellants  as  heirs  of  the  dedicator  could 
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maintain  this  action:  Warren  y.  Lyons 
City,  22  Iowa,  351;  R<ywzee  v.  Pierce,  75 
Miss.  846,  23  South.  307,  40  L.  R.  A.  402,  6D 
Am.  St  R^.  625.  That  a  resident  taxpayer 
could  maintain  the  action:  Mclntyre  t. 
Board  of  Oom'rs  of  El  Paso  Co.,  15  Colo. 
Ah).  78,  61  Pac.  237;  Crampton  v.  Zabriskle, 
101  U.  a  601,  25  L.  Ed.  1070;  Davenport  v. 
Bufflngton,  97  Fed.  234,  38  C.  C.  A.  463,  46 
li.  R.  A.  877;  2  Dillon,  Mun.  Corp.  (4th  Ed.) 
{{  653,  914.  That  a  municipality  cannot  use 
for  purposes  foreign  to  the  dedication  lands 
dedicated  for  a  public  park:  Riverside  v. 
MacLaln,  210  lU.  308,  71  N.  E.  408,  66  L.  R. 
A.  288,  102  Am.  St  Rep.  164;  Sachs  v.  Trus- 
tees of  Towanda,  79  111.  App.  439;  Board  of 
Education  v.  Kansas  City,  62  Kan.  374,  63 
Pac.  600;  Portland  &  W.  V.  B.  B.  Co.  v. 
Portland,  14  Or.  188,  12  Pac.  205,  68  Am. 
Rep.  299;  St  Paul  v.  C,  M.  &  St.  P.  Ry. 
Co.,  63  Jllnn.  330,  63  N.  W.  267,  65  N.  W. 
649,  68  N.  W.  458,  84  L.  R.  A.  184;  Price  r. 
Thompson,  48  Mo.  361;  Fessler  v.  Town  of 
Union,  67  N.  J.  Eq.  14.  56  Atl.  272,  affirmed 
60  Atl.  1134,  68  N.  J.  Eq.  657.  The  objection 
that  the  complaint  was  not  brought  on  be- 
half of  plaintiffs  and  all  taxpayers  similarly 
situated  was  waived  fcy  failure  to  specifically 
demur  on  that  ground.  State  v.  Tuttle,  53 
Wis.  45,  9  N.  W.  791;  Wood  v.  Union  Gospel 
ASB'n,  63  Wis.  9,  22  N.  W.  756;  Manseau 
v.  Mueller.  45  Wis.  430;  Oawker  v.  Milwau- 
kee, 138  Wis.  85,  113  N.  W.  417.  Public 
property  cannot  be  used  for  the  purposes 
here  sought  Atty.  Gen.  v.  Eau  Clafre,  37  Wis. 
400;  Wisconsin  Keeley  Inst  ▼.  Milwaukee 
Co.,  96  Wis.  163,  70  N.  W.  68,  36  L.  R.  A. 
56,  00  Am.  St.  Rep.  106;  State  v.  Davidson, 
114  Wis.  563.  88  N.  W.  596,  90  N.  W.  1067, 
68  li.  R.  A.  739;  State  v.  Houser,  125  Wis. 
256,  104  N.  W.  77,  110  Am.  St  Rep.  824; 
Brodhead  v.  Milwaukee,  19  Wis.  624,  88  Am. 
Dec.  711;  Weeks  v.  Milwaukee,  10  Wis.  242; 
Foster  V.  Kenosha,  12  Wis.  616.  The  city 
acquired  no  right  by  adverse  possession  be- 
cause the  land  bad  been  dedicated  to  the  use 
of  the  public.  Childs  v.  Nelson,  69  Wis.  125, 
33  N.  W.  587;  Nicolal  v.  Davis,  91  Wis.  870, 
64  N.  W.  1001;  Madison  v.  Mayers,  97  Wis. 
399,  73  N.  W.  43,  40  L.  R.  A.  635,  65  Ain.  St 
Rep.  127;  Ashland  v.  C.  &  N.  W.  Ry.  Co., 
106  Wis.  398,  80  N.  W.  1101. 

On  the  part  of  the  respondent  and  as  nega 
tiving  the  right  of  the  plaintiffs  to  maintain 
this  suit  as  heirs  of  the  dedicator:  Strong 
V.  Doty,  32  Wis.  381;  MUls  V.  EvansviUe 
Seminary,  47  Wis.  354,  2  N.  W.  550:  Don- 
nelly V.  Eastes,  94  Wis.  396,  69  N.  W.  157; 
Greene  v.  O'Connor,  18  R.  I.  56,  25  Atl.  692, 
19  L.  R.  A.  2G2,  and  note;  Adams  v.  F.  B. 
Church,  148  Mich.  140,  111  N.  W.  757,  11  L. 
R.  A.  (N.  S.)  500,  and  note;  Barclay  v.  How- 
ell's Lessee,  6  Pet  498,  8  L.  Ed.  477;  Wil- 
liams V.  Milwaukee  Ind.  Expo.,  79  Wis.  624, 
48  N.  W.  665;  U,  S.  v.  111.  Cent  Ry.,  164 
U.  8.  225,  14  Sup.  Ct  1016,  38  L.  Bd.  971; 
Zettel  T.  West  Bend,  79  Wis.  816,  48  N.  W. 


379,  24  Am.  St  Rep.  715.  To  the  point  that 
appellants  not  being  specially  injured  or 
damaged  cannot  maintain  this  suit  as  a  class 
action:  Manson  v.  South-Bound  Ry.  Co.,  64 
S.  C.  120,  41  8.  E.  832;  2  High  on  Injunctions 
(4th  Ed.)  i  1301;  WiUlamsv.  Milwaukee  Ind. 
Expo.,  79  Wis.  624,  48  N.  W.  665;  BeU  v. 
PlattevUle,  71  Wis.  139,  86  N.  W.  831;  Stone 
V.  Oconomowoc,  71  Wis.  155.  86  N.  W.  829. 
That  the  Legislature,  lawfully  representing 
the  public  beuetlciary,  could  authorize  a 
change  of  the  use  where  no  proporty  was 
taken  and  noprlvate  rights  infringed:  Prince 
V.  Crodker,  106  Mass.  347,  44  N.  E.  446,  32 
li.  R.  A.  610;  Charles  River  Bridge  t.  War- 
ren Bridge,  11  Pet  420,  9  L.  Bd.  773;  Brook- 
lyn Park  Com'rs  v.  Armstrong,  45  N.  Y.  234, 
6  Am.  Rep.  70;  Clark  v.  Providence,  16  K.  L 
337,  15  Atl.  763,  1  L.  R.  A.  725;  2  Dill.  MIn. 
Corp.  S  651. 

Hoyt  &  Olwell  and  Frank  M.  Hoyt,  for  ap- 
pellants. John  T.  Kelly,  City  Atty.  (Walter 
H.  Bender,  Asst  City  Atty.,  of  counsd),  for 
respondent  City  of  Milwaukee.  Quarles, 
Spence  &  Quarles  (J.  V.  Quarles,  Jr.,  of  coun- 
sel), for  respondent  Milwaukee  Auditorium 
Co. 

TIMLIN,  J.  The  c<Hnplaint  in  this  action 
averred  that  the  plaintiffs  are  the  sole  heirs 
at  law  of  Byron  KlUJonm,  who  died  testate 
on  December  16,  1870^  leaving  surviving  blm 
his  widow,  Henrietta,  and  his  son,  Byron  H. 
Kllboum.  His  will,  which  was  duly  admit- 
ted to  probate,  after  devising  and  bequeath- 
ing a  life  estate  in  certain  real  property  and 
some  personal  property  to  his  widow,  devised 
and  bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  estate  one  half  to  Byron  H. 
Kllboum  and  the  other  half  to  I.  A.  Lapham 
in  trust  for  the  plaintiffs.  In  the  year  1897 
Byron  H.  Kilbourn  died  Intestate  leaving  sur- 
viving him  the  plaintiffs,  his  only  heirs  at 
law.  Henrietta  died,  and  the  trust  to  I.  A. 
Lapham  has  long  since  been  executed  and 
the  property,  which  was  the  subject  of  that 
trust,  conveyed  to  the  plaintiffs.  The  plain- 
tiffs also  averred  that  they  own  two  describ- 
ed lots  within  the  limits  of  the  plat  herein- 
after mentioned,  and  situate  a  short  distance 
from  the  public  square  in  question,  but  it 
does  not  appear  that  these  lots  abut  on  that 
square  or  on  the  streets  in  front  of  that 
square.  One  of  the  plaintiffs  Is  a  resident 
of  Milwaukee.  There  is  no  averment  that 
the  suit  is  brought  in  belialf  of  the  taxpay»8 
of  the  city,  no  averment  that  either  of  the 
plaintiffs  Is  a  taxpayer,  and  that  fact  could 
only  be  deduced  from  the  averment  that 
plaintiffs  own  real  estate  In  the  dty  of  Mil- 
waukee. This  averment  is,  however,  insert- 
ed in  the  complaint  for  a  wholly  different  pur- 
pose, namely,  to  show  the  interest  of  the 
plaintiffs  in  preserving  the  original  dedicon 
tlon  by  reason  of  their  ownodtip  of  lots  in 
the  plat  as  well  as  by  force  of  their  micces- 
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sion  to  the  rights  of  Byron  KUboum  througb 
thetr  father  and  through  execution  of  the 
Lapham  trust.  It  Is  averred  that  on  October 
8,  1885,  Byron  Kllboum  being  the  sole  owner 
In  fee  simple  of  fractional  goTemment  lots 
3  and  4,  In  the  N.  £.  ^  of  section  29,  town- 
ship 7  N.  of  range  22  E.,  In  Mll'wankee  coun- 
ty, made  and  recorded  a  plat  of  these  and 
other  lands  belonging  to  him  In  accordance 
with  the  act  of  the  territorial  Legislature  of 
Michigan  approved  April  12,  1827.  In  and  by 
said  plat  he  dedicated  to  the  public  a  de- 
scribed square,  space,  or  tract  ot  land  420 
feet  In  length  by  150  feet  in  width  with  the 
express  proviso  and  condition  duly  written 
Into  and  part  of  said  plat  certlQcate  and  dedi- 
cation that  said  space  or  square  or  tract  was 
to  be  left  vacant  as  public  ground,  and  no 
building  was  ever  to  be  erected  thereon  by 
any  body  corporate  or  politic,  except  that  in 
case  of  the  town  becoming  incorporated  the 
town  authorities  might  erect  a  market  house 
on  such  space.  This  dedication  was  duly  ac- 
cepted by  "the  public  authorities." 

The  Milwaukee  Auditorium  Company  has 
taken  steps  under  chapter  426,  Laws  1905, 
to  Join  with  the  city  of  Milwaukee  in  the 
erection  and  maintenance  of  an  auditorium 
or  music  ball,  each  to  pay  half  the  money 
necessary  for  that  purpose.  The  city  raises 
its  share  by  sale  of  its  bonds  which  it  has 
issued  for  this  purpose  to  the  amount  of 
$250,000,  and  the  Auditorium  Company  Its 
share  from  the  proceeds  of  subscriptions  to 
its  shares  of  capital  stock.  Plans  and  spec- 
iflcatious  have  been  prepared  for  a  building 
400  feet  in  length  by  300  feet  In  width  and 
130  feet  in  height,  with  one  or  more  audi- 
toriums, offices,  classrooms,  studios,  music 
balls,  music  rooms,  gymnasiums,  lodge  rooms, 
and  accommodations  for  industrial,  commer- 
cial, scientiflc,  educational,  fraternal,  and 
musical  organizations,  and  labor  associations 
desiring  to  use  the  same  for  kindred  pur- 
poses, and  defendants  intend  to  operate  and 
manage  the  building  in  the  manner  specified 
In  chapter  426,  supra.  The  defendants  give 
out  and  threaten  to,  and  are  about  to,  pro- 
ceed with  the  erection  of  this  bpllding  on 
the  public  square  or  space  above  mentioned 
and  upon  a  strip  of  land  adjoining  tbis  on 
tbe  west  owned  by  the  city.  The  building  so 
proposed  to  be  erected  will  completely  cover 
tbe  dedicated  square  or  space,  Its  erection 
and  maintenance  amount  to  an  appropriation 
of  the  public  square  to  private  gain,  and  tbe 
diversion  thereof  to  a  purpose  foreign  to 
that  for  which  the  land  was  dedicated  by  tbe 
plaintiffs'  said  ancestor.  Prayer  that  the 
defendants  be  enjoined  from  erecting  this 
building  on  the  public  square  and  for  general 
relief.  The  defendants  answered  Jointly,  de* 
nylng  that  the  use  proposed  was  foreign  to 
the  purposes  for  which  tbe  land  was  dedicat- 
ed, and  averring,  further,  that  from  1867  to 
1881  tbis  space  in  question  was  let  or  leased 
aa  a  atte  for  market  buildings.    Tbe  latter 


bnlldlnga  were  demolished  In  1881,  and  tbe 
whole  square  covered  by  a  building  used  for 
the  purposes  of  an  industrial  exposition  own- 
ed by  a  private  corporation  which  bold  from 
the  city  of  Milwaukee  a  lease  of  tbe  ground|, 
and  this  use  continued  until  June,  1905, 
when  the  exposition  building  was  destroyed 
by  fire,  and  not  rebuilt.  Tbis  lease  to  the  ex- 
positiou  company  was  authorized  by  chapter 
461,  Laws  1885.  A  claim  of  adverse  posses- 
sion Is  set  up  and  a  denial  that  the  plaintiffs 
are  wronged  or  injured  or  damaged  by  the 
acts  in  question.  The  cause  was  tried  and 
the  court  made  findings  supporting  the  aver- 
ments of  the  complaint,  except  as  to  the 
right  of  the  plaintiffs  to  maintain  the  action, 
and  further  to  the  effect  that  the  square  or 
space  iu  question  remained  wholly  vacant 
and  unoccupied  from  its  dedication  down  to 
1867  or  1868,  during  which  time  It  was  com- 
monly known  as  "the  Second  Ward  Park." 
From  that  time  for  about  three  years,  it  was 
leased  by  the  city  to  be  built  upon  and  used 
as  a  skating  rink  and  was  so  built  upon  and 
used  for  three  years,  but  tbe  lease  from  tbe 
city  covering  the  period  last  mentioned  pro- 
vided that  the  skating  rink  should  be  placed 
far  enough  back  from  the  street  to  admit  of 
the  erection  of  stalls  and  booths  for  market 
gardeners.  However,  no  such  stalls  or  booths 
were  erected  or  used  during  these  three 
years.  Thereafter,  and  up  to  1876,  the  space 
was  used  for  a  public  market  under  a  ground 
lease  from  the  city  to  the  owner  of  the  build- 
ing thereon  and  by  lessees  of  booths  and 
stalls  from  the  lessee  to  the  market  men  or 
dealers.  In  1876  the  city  leased  the  space 
in  question  to  a  corporation  called  the  West 
Side  Market  Association  for  the  term  of  five 
years  and  five  months  at  a  nominal  rental, 
and  this  corporation  used  the  premises  for 
maiicet  purposes  as  well  as  for  theatrical 
and  other  amusements  until  1880.  At  this 
date  a  corporation  called  the  Milwaukee  In- 
dustrial Exposition  was  organized  for  tbe 
purpose  of  constructing  an  industrial  exposi- 
tion building  and  operating  the  same.  To 
this  corporation  the  city  of  Milwaukee  on 
October  12,  1880,  leased  tbe  space  in  question 
with  the  adjoining  land  owned  by  tbe  city 
for  the  term  of  50  years  at  an  annual  rental 
of  $1,  said  premises  to  be  used  only  for  the 
puri)08e8  of  an  industrial  exposition  in  the 
city  of  Milwaukee  as  contemplated  in  the 
articles  of  association  of  the  lessee,  and  for 
such  other  purposes  of  a  public  nature  as 
the  directors  of  said  exposition  company 
should  approve  This  lease  further  provided 
that  tbe  lessee  should  erect  a  building -on 
said  premises  to  cost  not  less  than  $150,000, 
and.  In  case  of  the  destruction  of  this  build- 
ing by  fire,  if  the  same  was  not  rebuilt  with- 
in two  years,  the  lease  should  cease  and  de- 
termine. 

Chapter  461,  Laws  1885,  expressly  author- 
ized the  city  of  Milwaukee  to  lease  this 
square  or  space  for  tbe  purpose  of  maintain- 
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Ing  a  building  thereon  to  be  nsed  tor  annual 
Industrial  ezpositlona  and  for  a  public  muse- 
um, and  ratified  and  confirmed  the  lease  al- 
ready made.  This  exposition  company  went 
Into  poBseeslon  under  said  lease,  erected  the 
required  building,  and  used  it  from  1881  to 
1905  for  the  purpose  of  holding  annual  ezi>o- 
■Itlons  of  machinery,  merchandise  and  other 
Industrial  products,  and  in  the  intervals  be- 
tweoi  such  annual  expositions  for  holding 
cooTentlons,  athletic  exhibitions,  concerts,  po- 
litical meetings,  a  slutlng  rink,  and  for 
▼arlous  amusements,  and  the  city  used  part 
of  the  building  for  a  public  museum  and  also 
for  an  art  gallery  for  some  part  of  this 
time.  There  were  no  staUs  or  booths  in 
tbls  building,  and  no  part  of  the  premises 
in  question  was  used  for  market  purposes 
since  1880.  June  4,  1005,  the  exposition 
building  was  totally  destroyed  by  flre,  and 
the  lessee  did  not  rebuild.  The  project  of 
building  a  public  hall  of  large  capacity  was 
under  discussion  In  Milwaukee  In  1904,  and 
a  certain  quasi  public  association  procured 
an  option  from  the  plalntUfa  to  build  on  the 
q;Mce  In  question  in  consideration  of  the  pay- 
ment to  plaintiffs  of  $15,000.  Nothlni;  fur- 
ffier  was  done  luider  this  option.  In  1006  the 
Milwaukee  Auditorium  Company  was  organ- 
ised aa  a  corporation  for  the  purpose  of  car- 
rying out  the  powers  given  by  chapter  426, 
lAwa  1006,  its  capital  stock  fixed  at  25,000 
shares  of  $10  each,  and  its  shares  were  sub- 
scribed for  by  2,700  citlssens  of  Milwaukee, 
upon  which  subscriptions  $208,000  had  been 
paid  In.  The  common  council  of  Milwaukee 
upon  vote  of  the  electors  of  the  city  Issued 
the  corporate  bonds  of  the  city  as  stated  in 
the  complaint  and  raised  money.  The  de- 
fendants proceeded  with  the  construction  of 
the  building,  and  had  up  to  the  time  of  trial 
expended  $223,000  for  that  purpose.  The 
building  so  in  course  of  construction  will 
cost  about  $500,000,  and  is  mainly  a  public 
ball  or  auditorium  capable  of  accommodating 
from  7,500  to  10,000  persons.  The  easterly 
part  of  this  building  which  rests  upon  the 
dedicated  space  in  question  consists  of  an 
entrance  to  the  auditorium  60  feet  in  width, 
also  offices,  corridors,  toilet,  and  other  rooms, 
and  contains  In  the  basement  a  large  room 
170  feet  long  and  60  feet  wide,  called  "Mar- 
ket Hall."  North  of  this  la  a  storage,  room 
112  feet  long  and  73  feet  wide.  On  the  south 
end  rooms  designated  kitchens.  On  the  first 
floor  there  is  what  is  termed  a  "banquet  hall," 
88  feet  long  and  60  feet  wide.  North  of  this 
on  the  same  floor  a  music  hall  92  feet  long 
and  60  feet  wide,  capable  of  seating  from 
1,000  to  1,500  people,  and  on  the  second  floor 
of  this  part  of  the  building  are  rooms  for  the 
adminlBtratlve  officers  of  the  board  In  charge, 
and  for  other  purposes.  The  city  leased  all 
this  land  to  its  codefendant  for  99  years,  but 
afterward  and  by  mutual  consent  of  the  par- 
ties thereto  canceled  this  lease  and  the  Indi- 
cation «C  part  0f  the  basement  space  as 


"Market  Hall"  was  apparmtty  an  after- 
thought, suggested  by  the  exigencies  of  this 
litigation. 

Then  is  no  presoit  necessity  or  demand 
for  a  public  market  place  in  Milwaukee^  but 
there  is  such  necessity  and  demand  for  a 
public  hall  of  large  seating  capacity  and  for 
a  building  devoted  to  the  purposes  for  which 
this  auditorium  building  Is  adapted,  and  its 
erection  will  prove  a  public  benefit  to  the 
city  and  promote  the  welfare  and  public  in- 
terests of  the  citizens.  It  is  then  found  that 
the  city  of  Milwaukee  and  Its  lessee  has 
openly  and  notoriously  under  claim  of  right 
devoted  the  space  or  square  in  question  to 
purposes  foreign  to  the  purposes  of  a  mar- 
ket house  and  public  square  since  the  year 
1868,  and  has  used  said  premises  for  public 
piuposes  of  various  kinds  since  said  date, 
and  has  leased  the  same  and  collected  rent 
therefrom,  and  has  nsed  said  premises  for 
public  purposes  other  than  those  named  in 
the  certificate  of  dedication  as  more  particu- 
larly described  In  the  previous  findings  since 
the  year  M80,  and  such  use  has  been  contin- 
uous, uninterrupted,  adverse,  notorious,  and 
under  claim  of  right. 

It  is  said  by  the  appellants  the  two  younger 
of  the  plaintiffs  reached  the  age  of  21  years 
on  February  20,  1888.  Bjrron  H.  Kllboum, 
however,  lived  until  1897,  and  the  legal  title 
to  the  remainder  of  the  property  was  vested 
in  the  trustee,  Lepham.  The  trial  court  from 
these  facts  derived  the  following  conclusions 
of  law:  (1)  That  the  plaintiffs  are  not  en- 
titled to  maintain  this  action.  (2)  That  the 
liCglsIature  had  the  power  to,  and  did,  au- 
thorize the  diversion  of  the  use  of  the  prnn- 
Ises  in  question  from  the  purposes  for  which 
they  were  originally  dedicated  to  those  for 
which  they  are  Intended  by  the  defendants. 
(3)  That  the  use  to  which  this  square  is  pro- 
posed to  be  diverted  is  a  public  use.  (4) 
That  if  the  plaintiffs  had  a  right  to  maintain 
this  action  such  right  would  have  been  barred 
by  subdivision  4,  {  4221,  St  1898.  (o)  That 
the  plaintiffs  by  laches  have  lost  any  right  of 
action  they  may  have  had.  (6)  That  defend- 
ants are  entitled  to  Judgment 

We  must,  of  course,  be  able  to  find  that  the 
plaintiffs  have  a  cause  of  action  stated  in 
their  complaint  and  existing  in  their  favor  ei- 
ther accruing  to  them  directly  or  as  heirs  or 
representatives  of  Byron  Kllboum,  or  as  lot 
owners  In  this  plat,  or  as  representatives  of 
a  dass  consisting  of  the  public  or  the  tax- 
payers before  this  disposition  of  the  case  by 
the  court  below  can  be  reversed.  If  this 
question  Is  resolved  adversely  to  the  plain- 
tiffs, we  are  not  called  upon  to  determine  any 
other  question  In  the  case. 

The  legisIatiTe  council  ct  tb»  twrltory  of 
Michigan  on  September  6,  1834^  laid  out,  and 
on  August  25^  1835,  authorised,  the  organisa- 
tion of  the  county  of  Milwaukee.  On  October 
S,  1835,  Byron  KUboum  {rtatted  the  land  in 
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question.     April  20,  1836,   the  territory  of 
Wisconsin  was  by  act  of  Congress  set  off 
from  the  territory  of  Michigan  and  estab- 
lished as  a  separate  territory,  and  this  In- 
cluded the  county  of  Milwaukee  and  the  lands 
In  question.     On  October  8,  1835,  the  fol- 
lowing statute  relative  to  platted  town  sites 
was  In  force  In  the  territory  of  Michigan:  Act 
April  12,  1827:   "Sec.  2.  That  such  maps  or 
plats  as  are  required  by  this  act  to  be  re- 
corded shall  particularly  set  forth  and  de- 
scribe all  the  public  grounds  within  such 
town  by  Its  boundaries,  courses,  and  extent 
iind  whether  It  be  intended  for  streets,  alleys, 
commons  or  other  public  uses,  and  all  the 
lots  Intended  for  sale  by  progressive  numbers 
and  their  precise  length  and  width ;  and  the 
maps  made  and  acknowledged  before  a  Justice 
of  the  peace,  a  Justice  of  the  county  court  of 
the  proper  county  where  the  land  lies,  or  be- 
fore a  Judge  of  the  Supreme  Court,  and  certl- 
fled  under  the  band  a^d  seal  of  the  Judge  or 
Justice  taking  such  acknowledgment  and  re- 
corded, shall  be  deemed  a  sufficient  convey- 
ance to  vest  the  fee  of  such  parcels  of  land 
as  are  therein  expressed,  named  or  Intended 
to  be  for  public  uses  In  the  county  in  which 
such  town  lies,  in  trust  to  and  for  the  uses 
and  purposes  therein  named,  expressed  or 
Intended,  and  for  no  other  purpose  whatev- 
er."   Lews  1827,  p.  278.    Besides  the  streets 
and  alleys,  numbered  lots,  and  blocks,  this 
pint  showed  four  vacant  spaces,  and  the  cer- 
tificate accompanying  the  plat  stated:   "The 
four  spaces  marked  'public'  are  of  the  di- 
mensions represented  by  the  lines  on  the  plat 
and  are  to  be  left  vacant  as  public  grounds, 
no  buildings  ever  to  be  erected  on  them  by 
any  body  corporate  or  politic  except  In  the 
case  of  the  town  being  incorporated  the  town 
authorities  may  erect  a  market  house  upon 
either  of  those  spaces  lying  In  front  of  blocks 
Nos.  36,  62,  or  76,  but  no  building  shall  be 
erected  on  the  space  in  front  of  block  Na  24." 
This  suit  relates  to  the  space  in  front  of  block 
Ko.  52. 

The  record  presents  rather  an  anomalous 
condition.  The  second  finding  of  the  circuit 
court  not  excepted  ^o  by  ai4>ellant  contains 
the  following:  "That  such  plat  was  duly 
made,  acknowledged  and  recorded  by  said 
Byron  Kilboum  in  accordance  with  the  laws 
of  the  territory  of  Michigan  (which  territory 
embraced  what  is  now  the  state  of  Wiscon- 
sin), to  wit,  'An  Act  to  provide  for  the  re- 
cording of  town  plats,  approved  April  12, 
1827.' "  At  the  same  time  there  was  received 
in  evidence  the  decision  and  opinion  of  the 
court  and  findings  of  fact  in  the  case  of  Wil- 
liams V.  Expo.  Ass'n,  79  Wis.  524,  4S  N.  W. 
665,  relating  to  the  same  plat  and  titla  The 
case  last  cited  determines  that  the  Kllbourn 
plat  was  not  duly  acknowledged,  but  became 
effective  as  a  statutory  dedication  by  virtue 
«f  the  curative  act  (chapter  348,  Laws  1883), 


and  that  a  grantee  of  Byron  KUbonm  had  no 
interest  in  this  public  square.    Considering 
the  case  from  the  view  point  that  the  plat 
was  duly  acknowledged  and  recorded  under 
the  laws  of  Mldilgan,  we  have  a  statute  giv- 
ing the  plat  the  legal  effect  of  a  conveyance 
in  fee  by  the  dedicator  in  trust  and  not  the 
grant  of  a  mere  easement.    The  conveyance 
of  a  fee  in  trust  leaves  no  present  Interest  In 
the  grantor  or  his  heirs.    Strong  v.  Doty,  32 
Wis.  381.    This  effect  was  given  to  a  statu- 
cory  dedication  under  a  similar  statute  In 
U.  S.  V.  111.  Cent.  Ry.  Co.,  154  U.  S.  225,  14 
Sup.  Ct  1015,  38  li.  Ed.  971 ;  Hunter  v.  Mld- 
dleton,  13  111.  50;  Cnnal  Trustees  v.  Haven, 
11  111.  554 ;  Zinc  Co.  v.  La  Salle,  117  111.  411. 
2  N.  B.  406,  8  N.  R  81 ;  Board  of  Education 
V.  Edson,  18  Ohio  St  221,  98  Am.  Dec.  114; 
Young  V.  Com'rs  of  Mahoning  (C.  C.)  51  Fed. 
585;   B.  c.  59  Fed.  96,  8  0.  C.  A.  27;   Dnion 
Elevator  Co.  v.  Railway  Co.,  135  Mo.  863.  36 
S.   W.    1071.     The   conveyance  of  the  fee 
whether  a  fee  simple  absolute  or  a  limited 
fee  to  the  grantee  for  his  use,  or  in  trust  for 
others,   leaves   no   present  Interest   in   the 
grantor.    Misuser  or  wrongful  diversion  of 
the  property  does  not  terminate  or  forfeit  the 
title  of  the  trustee,  nor  is  it  ground  for  eject- 
ment in  the  absence  of  a  stipulation  in  the 
conveyance  forfeiting  title  for  such  misuser 
or  diversion.    2  Dillon,  Mun.  Corp.  (4th  Ed.) 
S  653,  and  cases ;   Williams  v.  Milwaukee,  79 
Wis.  624,  48  N.  W.  665;  Parker  v.  St  Paul, 
47  Minn.  317.  50  N.  W.  247;    Goode  v.  St 
Louis,  113  Mo.  257.  20  S.  W.  1048;   Barclay 
V.  Howell,  6  Pet  498,  8  L.  Ed.  477 ;   Archer 
V.  Salinns,  93  Cal.  43,  28  Pac.  839,  16  Ia  R. 
A.  145;    Still  V.  Grlffln,  27  Ga.  502;  Plumer 
ir.  Johnston,  63  Mich.  165,  29  N.  W.  687.    The 
remedy  for  misuser  or  wrongful  diversion  by 
the  city  is  in  equity  by  injunction,  and  under 
similar  statutes  the  right  to  this  remedy  Ms 
been  held  to  be  In  the  city  (Jacksonvillft.v. 
Jacksonville  Ry.  Co.,  67  111.  540);    in  the 
general  property  owners  in  the  plat  (Price  v. 
Thompson.  48  Mo.  361);    in  the  owner  Of 
a  lot  abutting  on  the  public  square  (Com'rs  v. 
Latbrop,  9  Kan.  453) ;  in  citizens,  lot  owners, 
and  original    dedicators  in   a   class  action 
(Rowzee  V.  Pierce,  75  Miss.  846,  2S  South. 
307,  40  Ia  R.  A.  402,  65  Am.  St  Rep.  6^ ; 
in  one  of  the  original  dedicators  who  also 
was  the  owner  of  lots  fronting  on  the  public 
square  (Warren  v.  Lyons  City,  22  Iowa.  865y. 
We  consider  this  question,  however,  settled 
in  this  state  against  the  right  of  the  appel- 
lants to  maintain  this  action  as  heirs  of  the 
dedicator  by  the  cases  of  Strong  v.  Doty,  su- 
pra, and  Williams  v.  Ind.  Expo.,  supra,  which 
seem  to  be  in  line  with  U.  S.  v.  111.  Cel»>., 
154  U.  S.  225,  14  Sup.  Ot  1015,  38  L.  Ed.  91^ 
Armstrong  v.  Portsmouth  B,  Co.,  67  Kan.  (B; 
45  Pac.  67,  and  Lackland  v.  Walker,  161  Mo. 
210,   52   S.   W.   414.     Considering  that   the 
original  dedication  was  Insufflcloit  as  a  staV 
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utory  dedication  as  ruled  In  Williams  v.  MU- 
wankee  Ind.  Expo.,  79  Wis.  524,  48  N.   W. 
665,  and  cases  there  cited,  and  only  took  ef- 
fect as  a  statutory  dedication  upon  the  enact- 
ment of  the  curative  statute,   chapter  34a 
taws  18S3,  the  final  result  Is  the  same.    In 
that  view  of  this  case  from  October  8,  1835, 
up  to  the  enactment  of  the  curative  statute  In 
1883.  this  plat  presented  the  problem  of  a  de- 
fective statutory  dedication  continually  ten- 
dered to  the-publlc  and  never  withdrawn.    It 
Is  well  settled  that  a  defective  statutory  ded- 
ication, If  accepted  by  the  public,  will  be.  good 
as  a  common-law  dedication.     Gardiner  v. 
Tlsdale,  2  Wis.  153,  60  Am.  Dee.  407;   »  A. 
&  E.  Ency.  Law  (2d  Ed.)  p.  36.  and  cases. 
Open  squares  In  towns  are  as  much  within  the 
principles  of  dedication  as  highways  (Abbott 
V.  Cottage  City,  143  Mass.  521,  10  N.  E  325, 
58  Am.  Rep.  143).  and  acceptance  thereof  may 
be  indicated  by  common  user  (Id.)    The  doc- 
trine of  dedication  to  public  uses  has  always 
been  extended  and  applied  to  public  squares 
in  dtlee  and  villages,  these  being  regarded  at 
common  law  as  easements  for  the  benefit  of 
the  public  and  the  fact  of  dedication  may  be 
established  In  the  same  manner  as  In  the  case 
of  highways  and   streets.     2   Dillon,  Mun. 
Corp.   (4th   Ed.)   {  644,   and   cases  In  note; 
Bates  V.  Belolt,  103  Wis.  90,  78  N.  W.  1102; 
Lins  V.  Seefeld,  126  Wis.  610,  105  N.  W.  91?! 
Under  this  hypothesis  up  to  the  time  of  the 
passage  of  the  curative  act,  the  fee  remained 
in  the  dedicator  or  his  successor  in  Interest 
subject  to  an  easement  In  favor  of  the  public, 
as  It  always  does  In  case  of  a  common-law 
dedication.    13  Cyc.  486,  and  cases.    Notwith- 
standing the  more  limited  common-law  dedi.- 
catlon  to  the  public  had  prior  to  that  time 
taken  effect,  the  enactment  of  the  curative 
statute  In  1883  caused  the  Kilboum  plat  to 
take  effect  as  a  statutory  dedication  either 
under  the  Michigan  statute  heretofore  quot- 
ed, or  under  section  2263,  Rev.  St.  1878,  which 
was  the  statute  of  this  state  then  in  force. 
Williams  V.  Milwaukee,  etc.,  79  Wis.  524,  48 
N.  W.  0G5.    This  latter  statute  also  gives  the 
plat  the  legal  effect  of  a  conveyance  in  fee, 
an  effect  beyond  that  of  a  common-law  dedi- 
cation.   The  trustee  named  In  these  statutes 
is  different,  but  the  title  conveyed  In  trust  Is 
not 

By  a  long  line  of  decisions  In  this  state 
with  reference  to  streets  and  roads  It  has 
become  the  settled  law  of  this  state  that  In 
the  case  of  a  road  or  street,  whether  acquired 
by  condemnation,  conveyance,  by  common-law 
dedication  or  by  statutory  dedication,  the 
city,  town,  or  village  takes  only  an  easement 
for  highway  purposes,  while  the  fee  Is  held 
by  the  abutting  landowner.  This  brings  all 
roads  and  streets  within  an  uniform  rule,  bat 
whether  the  ruling  was  originally  correct  as 
regards  statutory  dedication  by  pint  under 
tbe  statutes  quoted  is  doubtful.     However 


this  may  be,  the  rule  has  been  so  often  ap- 
plied and  is  of  such  long  standing  that  It  has 
become  a  rule  at  property  with  reference  to 
roads  and  streets,  and  cannot  now  be  d^mrt- 
ed  from.     Gardiner  v.  Tisdale,  2  Wis.  153, 
60  Am.  Dec.  407;  Taylor  v.  Railway  Co.,  S3 
Wla.  636.  53  N.  W.  853;  Welsbrod  v.  Railway 
Co.,  21  Wis.  602;    Id.,  18  Wis.  35,  86  Am. 
Dec.  743 ;    Id.,  20  Wis.  419 ;   Daniels  v.  Wil- 
son, 27  Wis.  492 ;   Pettibone  v.  Hamilton,  40 
Wis.  402;   Madison  v.  Mayers,  97  Wis.  399, 
73  N.  W.  43,  40  L.  R.  A.  635,  65  Am.  St  Rep. 
127.    But  with  respect  to  public  squares  cre- 
ated by  statutory  dedication,  it  was  held  ai 
Williams  V.  Smith,  22  Wis.  594,  that  the  cltj- 
of  Janesville  could  Join  with  the  owners  of 
lots  abutting  upon  a  public  square  in  a  suit 
to  prevent  the  diversion  of  the  use  of  a  square 
from  that  to  which  it  was  originally  dedicat- 
ed.   In  Williams  v.  Milwaukee  Ind.  Expo.,  79 
Wis.  524,  48  N.  W.  6(55,  it  was  said  with  ref- 
erence to  the  public  square  here  in  question 
that  one  to  whom  liyron  Kilboum.  after  filing 
his  defective  plat,  granted  an  undivided  Inter- 
est In  all  the'  platted  land,  but  who  began  a 
suit  after  the  enactment  of  tbe  curative  stat- 
ute, had  no  interest  in  the  square  in  ques- 
tion.   But  In  Milwaukee  v.  Railway  Co.,  7 
Wis.  85,  it  was  held  that  the  city  had  no  such 
interest  In  a  public  square  as  would  enable 
it  to  maintain  an  action  to  enjoin  the  rail- 
road company  defendant  from   constructing 
its  railroad  In  such  square.    This  condition 
of  the  precedents  in  this  state  with  reference 
to  public  squares  under  a  statutory  dedica- 
tion leaves  this  court  free  to  re-examine  and 
construe  that  statute  so  far  as  the  same  re- 
lates to  public  squares.     Upon  the  face  of 
these  statutes,  It  is  very  clear  that  as  soon 
as  the  statutory  dedication  took  effect  Byron 
Kilboum,  or  those  claiming  under  him,  part- 
ed with  the  title  in  fee  to  the  municipality. 
When  the  municipality  took  the  fee  In  trust 
for  the  public,  this  conveyance  left  no  resi- 
due of  title  or  interest  In  the  dedicator  or 
those  claiming  under  him  by  virtue  of  whldi 
they  could  claim  any  present  Interest  In  the 
dedicated  land.    So  far  as  the  case  relates  to 
public  squares  created  by  statutory  dedica- 
tion, Milwaukee  v.  Railway  Co.,  7  WIS.  83,  is 
overruled.     These  trusts  for  tiie  benefit  of 
the  public  come  under  tbe  law  relative  to 
charitable  trusts,  so  far  at  least  as  the  &a- 
forcement  of  the  trust  is  concerned.    1  Beach 
on  Trusts  and  Trastees,  {  817,  and  cases  In 
note ;  Armstrong  v.  Portsmouth,  supra ;  Lack- 
land V.  Walker,  supra.    This  is  a  very  ancient 
rule  of  tbe  common  law,  and  the  right  of  the 
grantor  in  such  conveyance.  If  it  existed, 
would  be  a  mere  right  of  action,  and  not  an 
Interest  in  the  property.    When  we  consider 
that  such  trusts  may  last  for  centuries,  we 
get  a  suggestion  of  at  least  one  of  the  rea- 
sons for  this  rule  so  far  as  public  or  charita- 
ble trusts  are  concerned.    But  the  rale  itself 
Is  firmly  established.    If  the  plaiatlSk  haw 
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no  Interest  differing  ftom  that  of  any  other 
member  of  the  public  In  preyenting  the  mis- 
user of  this  property,  they  cannot  maintain 
an  action  In  their  ovra  right  as  heirs  of  the 
dedicator.  We  are  convinced  that  the  plain- 
tiffs have  no  present  interest  in  this  public 
square,  special  or  peculiar  to  them,  and  dif- 
fering in  nature  from  the  Interest  of  other 
members  of  the  public.  It  remains  to  be  seen 
whether  the  present  action  can  be  sustained 
as  a  class  action  or  a  taxpayers'  suit  We  do 
not  intend  to  affirm  or  deny,  in  this  opinion, 
the  right  of  the  taxpayers  or  lot  owners  as 
a  class  to  restrain  this  use  of  the  property 
in  question  in  a  suit  brou^t  by  one  or  more 
In  behalf  of  himself  and  all  others  similarly 
situated.  We  hold  that  the  compiaint  in  this 
action  does  not  present  such  a  case. 

The  general  rule  requires  an  express  aver- 
ment in  the  compiaint  to  the  effect  that  the 
action  is  brought  in  behalf  of  the  plaintiffs 
and  others  similarly  situate  with  respect  to 
the  subject-matter  of  the  action.  Cawker  v. 
City  of  Milwaukee,  133  Wis.  35,  113  N.  W. 
417.  This  averment  may  in  some  cases  be 
omitted,  "providing  the  complaint  clearly 
shows  upon  its  face  that  the  right  sought  to 
be  vindicated  is  a  public  right  and  the  pri- 
mary relief  demanded  Is  relief  to  which  tue 
whole  body  of  taxpayers  oulyare  entitled." 
This  the  complaint  falls  to  do.  It  carefully 
sets  forth  the  ownership  of  the  land  in  ques- 
tion and  its  platting  by  the  ancestor  of  plain- 
tiffs, and  then  traces  plaintiffs'  title  from  said 
ancestor.  It  sets  forth  that  the  plaintiffs 
own  two  lots  in  this  plat  which  lots  are  de- 
scribed, and  avers  that  these  lots  are  but  a 
short  distance  from  the  square  in  question, 
and  then  the  threat  and  intention  to  erect 
and  maintain  the  auditorium  building.  This 
is  followed  by  an  averment  that  this  erection 
and  maintenance  "amount  to  an  appropria- 


tion of  said  land  to  private  gain  and  to  a 
purpose  entirely  foreign  to  that  for  which 
said  land  was  so  dedicated  to  the  public  by 
plaintiffs'  ancestor  as  aforesaid."  The  relief 
asked  is  that  the  defendants  be  enjoined 
from  erecting  or  constructing  on  said  land 
so  dedicated  to  the  public  the  said  building 
or  any  building' except  a  market  house  in  ac- 
cordance with  the  terms  and  conditions  of 
such  dedication.  This  is  followed  by  a  prayer 
for  general  relief. 

From  this  synopsis  of  the  complaint  it 
must  be  obvious  that  the  main  purpose  of  the 
pleader  was  to  proceed  in  behalf  of  the  plain- 
tiffs as  heirs  of  B}Ton  Kilboum  having  an  in- 
terest in  the  dedicated  land.  This  Is  an  ac- 
tion which  might  be  maintained  by  the  dedi- 
cator or  his  helrq  under  a  common-law  dedi- 
cation and  in  other  oases  where  they  retained 
an  Interest  in  the  land.  Gardiner  v.  Tisdale, 
2  Wis.  153,  60  Am.  Dec.  407;  Weisbrod  v. 
Railway  Co.,  21  Wis.  602;  Freedom  v.  Nor- 
rls,  128  Ind.  377,  27  N.  B.  869.  Merely  by 
virtue  of  ownin((  two  lots  in  this  plat  not 
abutting  on  the  square  in  question  the  plain- 
tiffs showed  no  special  or  peculiar  interest  in 
restraining  the  alleged  public  wrong.  Zettel 
v.  West  Bend,  79  Wis.  316,  48  N.  W.  379,  24 
Am.  St.  Rep.  715;  Llermann  v.  Milwankee, 
132  Wis.  628,  118  N.  W.  66, 13  L.  R.  A.  (N.  S.) 
203.  The  plaintiffs  have  shown  no  right  of 
action  In  themselves  to  restrain  the  alleged 
misuser,  and,  the  action  not  having  been 
brought  in  behalf  of  a  class  who  might  pos- 
sess that  right,  it  follows  that  the  Judgment 
of  the  circuit  court  must  be  affirmed.  We  do 
not  reach  or  pass  upon  any  other  matter 
found  by  the  circuit  court. 

Judgment  affirmed. 

SIKBECKER,  J.,  dissenting  as  to  construc- 
tion given  the  complaint 
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UeDBRMOTT  t.  STATE. 
ORADY  T.  SAME. 

(Supreme  Ooart  of  Wisconsiii.    May  24,  1910.) 

l..CoiaiXBCE  (I  8*)— INTEBSTATS  CknciOERCB— 
RKGITLATION— "CJONCURBENT   JUBISDICTION." 

Laws  1907,  e.  657,  regulating  the  aalea  of 
syrupg,  molasses,  and  glucose,  and  mixtures 
thereof,  so  far  as  it  affects  interstate  commerce, 
falls  within  the  field  of  "concurrent  jurisdic- 
tion" of  the  state  and  federal  goremments,  and 
wherein  the  state  may  enact  appropriate  regu- 
lations not  conflicting  with  congressional  legis- 
lation on  the  subject 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  f  5;  Dec.  Dig.  i  8.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1301,  1392;  vol.  8,  p.  7609.] 

2.  CoimsBaB  (1 00*)— Ihzxbstaib  Coiaaaas— 

RiOHTB  AB  ImPOBTEBS— STATK  LaW  Afl  Yio- 

i.ATion  Thxbeoi^-Saucs  in  OsioinAL  Pack- 
ages. 

Laws  1907,  c.  657,  provides  that  no  per- 
son shall  sell,  offer  for  sale,  or  have  posses- 
sion with  intent  to  sell  any  of  the  syrups  speci- 
fied therein,  or  any  molasses  or  glucose,  unless 
it  be  true  to  the  name  under  which  it  is  sold, 
and  as  defined  in  the  standards  of  purity  pro- 
mulgated by  the  Secretary  of  Agriculture,  and 
unless  the  original  receptacle  be  distinctly 
branded  or  labeled  with  the  true  name  of  its 
contents,  and  that  no  person  shall  offer  for  sale, 
or  have  possession  with  intent  to  sell,  any  syrup 
or  molasses  mixed  with  glucose,  unless  tne  orig- 
inal receptacle  be  distinctly  branded  or  labeled 
so  as  to  plainly  show  the  true  name  of  the 
ingredients  thereof.  It  then  prescribes  that  a 
mixture  containing  not  oyer  50  per  cent,  of  gin- 
cose  iihall  be  labeled  and  sold  as  "Maple  Sugar 
and  Glucose,"  etc.,  and  that  not  containing  over 
75  per  cent  as  "Olncose  FlaTored  with  Maple 
Syrup,"  etc  Held,  as  against  objection  that 
such  statute  violated  rights  secured  by  the  fed- 
eral Constitution  to  sell  an  imported  article  in 
cans,  unbroken  original  packages,  that  sucji 
statute  did  not  prohibit  the  sale  in  original 
packages  of  the  articles  embraced  in  the  regula- 
tion, and  is  only  intended  to  be  operative  on 
the  articles  mentioned  when  they  have  passed 
out  of  the  channels  of  interstate  commerce  and 
come  to  rest  in  the  state  and  are  mingled  with 
the  rest  of  property  in  the  state. 

[E2d.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  I  60.*] 

8.  Statutes  (|  64*)  —  Opebation  and  Eit- 

TOBCEMERT  II>   PABT. 

That  part  of  the  act  relating  to  the  mix- 
ture of  syrup,  molasses,  and  glucose  is  a  sep- 
arate and  independent  clause,  wholly  distinct 
from  the  preceding  clause  dealing  with  articles 
in  their  unmixed  state  as  defined  in  the  pre- 
scribed standard  of  purity,  and  may  be  made 
operative  and  enforced  without  the  other. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  S8-06;  Dec.  Dig.  I  64.*] 

4.  ComiEBCB  (I  41*)— INTEBSTATE  COIOIEBCB— 

Sale  in  Obioinai.  Packages— Subject  of 

Police  Regulation. 

That  articles  are  being  sold  in  the  original 
packages  as  transported  after  being  commingled 
with  property  of  the  state  on  arrival  at  their 
destination  by  treating  the  same  as  other  prop- 
erty for  tale  to  customers  at  retail  cannot  pre- 
Tent  the  state  subjecting  them  to  proper  police 
regulation  to  protect  the  people. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  {  41.*] 


5.  CoincEBCE  (I  41*)— INTEBSTATE  COUOEBCB— 

Sale  in  Obioinal  Packages. 

When  retailers  received  canned  goods  at 
their  place  of  business,  removed  the  cans  from 
the  box  in  which  they  were  shipped,  and  put 
the  goods  up  for  sale  in  the  cans  as  they  received 
them,  they  so  dealt  with  the  articles  as  to  min^e 
them  with  the  general  property  _of  the  state 
before  they  were  sold  by  them  in  their  trade. 

[Eid.  Note.— For  other  caaea,  see  Commerce, 
Dec.  Dig.  i  41.*] 

6.  ComcEBCE  (i  10*>— RsoTTtATlOir  or  Sale 
or  Food— Federal  HTATCfiK. 

The  Utle  of  Act  Cong.  June  SO,  1906.  c. 
3915,  34  Stat  768  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1187),  relating  to  foods  and  drugs,  de- 
clares its  iRirpoae  is  to  prevent  "the  manufac- 
ture, sale  or  tianaportaUoa  of  adulterated  or 
misbranded  or  poisonous  or  deleterious  fooda," 
and  for  regulating  traffic  therein.  Section 
1  makes  it  unlawful  for  any  penon  to  mano- 
facture  food  in  any  territory  and  the  Dis- 
trict of  Columbia  which  is  adulterated  or  mis- 
branded.  Section  2  provides  that  the  introduc- 
tion into  any  state  or  territory  or  such  District 
from  any  other  state  or  territory  or  such  Dis- 
trict, or  from  any  foreign  country  or  shipment 
thereto  of  any  article  of  food  or  drugs  adulterat- 
ed or  misbranded  within  the  act,  is  thereby  pro- 
hibited, and  any  person  who  shall  ship  or  deliver 
for  shipment  from  any  state  or  territory  or  snch 
District  to  any  other  state  or  territory,  or  such 
District,  or  to  a  foreign  country,  or  who  shaU 
receive  in  any  state  or  territory,  etc.,  and,  hav- 
ing so  received,  shall  deliver  in  original  un- 
broken packages  for  pay  or  otherwise,  or  offer 
to  deliver  to  any  person,  any  such  article  so 
adulterated  or  misbranded,  or  any  person  who 
shall  sell  or  offer  for  sale  in  the  District  of 
Columbia  or  teiritories  of  the  United  States 
any  such  adulteratied  or  misbranded  food  or 
drugs,  etc.,  shall  be  guilty  of  a  misdemeanor. 
Held,  that  it  expressly  regulated  sales  in  the 
District  of  Columbia  and  the  territories,  and 
that  its  provisions  for  regulation  did  not  ex- 
tend to  sales  of  importations  into  one  stats  from 
another  so  as  to  extend  to  and  cover  the  regu- 
lation of  such  sales  by  Laws  1007,  c.  657. 

[B>d.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  I  M.*! 

7.  Food  (|  1*)— REOULATioif  or  Sale— Powee 
or  State. 

If  the  regulation  of  a  sale  of  an  article 
of  food  provided  by  the  state  tends  to  correct  an 
actual  evil  in  the  traffic,  by  which  purchasers 
of  an  article  of  food  are  being  deceived  into  buy- 
ing an  article  purporting  to  be  something  which 
it  Is  not,  the  state  acts  within  its  appropriate 
field  under  the  police  power,  and  the  law  cannot 
be  said  to  be  Invalid  for  the  want  of  power  in 
the  state  to  deal  with  the  subject 

[Ed.  Note.— For  other  cases,  see  Food,  Dee. 
Dig.  {  1.*] 

8.  Statutes  (|  64*)— iNVAUDtrr  or  Paei^ 

EteTKCT. 

The  invalidity  of  a  part  of  a  statute  does 
not  render  another  part  mvalid,  where  the  two 
parts  are  separaUe,  and  are  not  dependent  on 
each  other. 

[Ed.    Note.— For   other  cases,   sss   Statutes, 
Cent  Dig.  f  58 ;  Dec.  Dig.  f  64.*] 

9.  Food  (I  2*)— Regulation  or  Salb— Stat- 
utobt  Pbovision— Meaning  or  **8tbup." 

The  term  "syrup"  has  an  accepted  meaning 
as  commonly  and  properly  understood  and  ap- 
plied to  articles  of  food  for  table  use,  and  ta 
this  sense  is  employed  in  Laws  1907,  c.  657,  and 
kindred  legislaaon,  regulating  the  sale  thereof, 
to  designate  articles  of  food  whldi  are  in  com- 


•For  other  cases  see  same  topic  and  secUon  NUMBSR  in  Dee.  *  Am.  Digs.  1101  to  data,  *  Baportw  laOnm 
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mon  nae  as  table  synipa,  mtb  u  maple,  angar 
cane,  and  refiner'a  aymp. 

[EA.  Note.— For  other  cases,  see  Food,  Dec. 
Dig.  i  2.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  p.  6844;    toI.  8.  p.  7812.] 

10.  Food  (f  21*)— Misbranding — Bvidehce— 
Naturk  or  Glucose. 

Evidence  held  to  justify  a  finding  that  glu- 
cose in  the  pnre  and  unmixed  state  is  not  a 
8.yrap  in  the  sense  of  the  term  in  which  it  Is 
commonly  used  and  applied  to  these  articles  of 
table  foods,  and  that  the  terms  "glucose"  and 
"com  syrup"  are  not  synon^oua  in  their 
trade  roeRning  and  use  as  applied  to  articles  of 
table  food,  and  that  the  natural  result  of  the 
use 'of  the  latter  term  was  to  mislead  consumers 
in  the  belief  that  they  were  obtaining  a  table 
syrup  of  the  common  variety. 

TEd.  Note.— For  other  cases,  aee  Food,  Dec. 
Dig.  i  21.*] 

11.  Pood  (|  1*)— Sale  of  Wholesome  Asti- 
CLE8 — Power  to  Rkqulate. 

Notwithstanding  an  article  and  ita  conatlt- 
uents  inay  be  wboleaome,  the  traflSc  therein 
may  be  regulated  by  statute  under  the  police 
power  to  protect  consumers  from  imposition  and 
deception. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  {  1 ;    Dec.  Dig.  {  l.»] 

12.  Constitutional  Law   (S    296*)  —  Due 
Pbocess  or  lyAW. 

The  provisions  of  Laws  1007,  c.  557,  for- 
bidding the  sale  of  mixtures  of  syrups,  molas- 
ses, etc.,  not  labeled  or  branded  as  prescribed 
therein  to  prevent  consumers  from  being  misled 
ns  to  the  nature  of  what  they  were  buying,  are 
a  proper  exercise  of  the  legislative  authority 
within  the  police  power  of  the  state,  and  hence 
do  not  deprive  retailers  selling  the  same  of 
their  liberty  and  property  without  due  Drocess 
of  law.  In  violation  of  Const,  art.  1,  {{  1,  8, 
9,   13.   and  Const.   V.  S.   Amend.  14. 

[Bd.  Note. — For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  H  826-«46;  Dec.  Dig.  i  296.*] 

Marshall  and  Onmlin,  JJ.,  dissenting. 

Error  to  Circuit  Conrt,  Dane  County;  E. 
Ray  Stevens,  Judge. 

George  McDermott  and  T.  H.  Grady  were 
convicted  In  separate  prosecutions  for  viola- 
tions of  Laws  1907,  c.  557,  and,  on  appeal  to 
the  circuit  court,  they  were  tried  together 
and  again  convicted,  and  they  bring  error. 
Affirmed. 

The  defendants  were,  In  separate  actions, 
convicted  in  the  municipal  court  for  Dane 
county  of  violating  diapter  567,  Laws  1907. 
Upon  appeal  to  the  drcnlt  court  for  Dane 
county,  each  of  the  defendants  waived  a 
Jury,  and  entered  into  a  stipulation  with  the 
state,  whereby  the  two  actl(ms  were  to  be 
tried  together,  and  the  testimony  taken  was  to 
be  regarded  as  the  testimony  in  each  case. 
The  actions  are  before  this  court  on  writs  of 
error  to  the  circuit  conrt  for  a  review  of  the 
proceedings  wherein  they  were  convicted  and 
sentenced.  Chapter  567,  Laws  1907,  so  far  as 
essential  to  the  consideration  of  these  actions, 
provides  as  follows:  "No  person  •  *  * 
shall  sell,  offer  or  expose  for  sale  or  have  in 
his  possession  with  Intent  to  sell  any  syrup, 
*  *  *  unless  the  same  be  true  to  the  name 
under  which  it  Is  sold  and  as  defined  in  the 


standards  for  purity  for  food  prodncta  as 
latest  promulgated  by  tilie  United  States  Sec- 
retary of  Agriculture ;  •  ♦  *  and  no  per- 
son *  *  •  shall  sell,  offer  or  expose  for 
sale  or  have  in  his  possession  with  Intent,  to 
sell  any  syrup,  *  *  *  or  molasses,  mixed 
with  glucose,  unless  the  barrel,  cask,  keg, 
can,  pall  or  other  orlgrlnal  container,  contain- 
ing the  same  be  distinctly  branded  or  labded 
so  as  to  plainly  show  the  true  name  of  each 
and  all  of  the  ingredients  composing  such 
mixture,  as  follows:  First:  In  case  said  mix- 
ture shall  contain  glucose  in  a  proportion  not 
to  exceed  60  per  cent  by  weight,  it  shall  be 
labeled  and  sold  as  'Maple  Syi-up  and  Glu- 
cose.' *  *  *  Second:  In  case  said  mixture 
shall  contain  glucose  in  a  proportion  exceed- 
ing 60  per  cent  and  not  more  than  76  per 
cent  by  weight,  it  shall  be  labeled  and  sold 
as  'Glucose  and  Maple  Syrup.'  *  *  • 
Third:  In  case  said  mixture  shall  contain 
glucose  In  a  proportion  exceeding  75  per  cent, 
by  weight,  it  shall  be  labeled  and  sold  as  'Glu- 
cose Flavored  with  -lilaple  Syrup.'  »  »  • " 
The  complaint  In  one  case  charges  the  de- 
fendant with  having  had  for  sale  and  selling 
a  certain  mixture  composed  of  more  than  76 
per  cent  glucose  and  less  than  25  per  cent, 
cane  syrup,  and  that  the  can  containing  the 
mixture  was  labeled  "Karo  Com  Syrup" ;  "10 
per  cent  Cane  Syrup,  90  per  cent  Com  Syr- 
up." In  the  case  of  the  other  defendant  it 
is  charged  that  the  can  was  labeled  "Karo 
Corn  Syrup  with  Com  Flavor";  "Com  Syr- 
up 86  per  cent"  The  defendants  are  retail 
merchants  at  Oregon,  Dane  county.  The 
goods  were  bought  by  each  of  them  from 
wholesalers  In  Chicago,  a  number  of  cans  be- 
ing packed  together  in  a  box.  When  receiv- 
ed by  the  defendants,  the  goods  were  removed 
from  the  boxes  and  placed  upon  the  shelves 
in  the  stores  for  sale  In  their  retail  trade. 
The  wooden  boxes  In  which  the  goods  were 
received  have  been  destroyed.  The  sale  of 
the  articles  is  admitted.  Glucose  is  a  viscid 
product  made  by  treating  starch  with  min- 
eral adds.  The  add  is  then  neutralised,  the 
product  made  colorless,  and  the  water  in  It 
largely  evaporated.  Glucose  Is  of  a  slightly 
sweet,  insipid  taste,  and,  in  order  to  make  it 
a  palatable  and  saleable  article  of  food.  It  is 
mixed  with  and  flavored  by  cane,  maple,  re- 
finer's, or  sorghum  syrup.  In  Europe  the 
starch  used  for  producing  glucose  is  almost 
exclusively  obtained  from  potatoes;  in  the 
United  States  from  com.  There  was  evi- 
dence that  In  the  United  States  there  exists 
a  prejudice  against  glucose  as  an  article  of 
foo^,  and  that  dealers  and  manufacturers  la- 
bel and  sell  It  as  "Corn  Syrup." 

H.  O.  Falrchild,  for  plaintiffs  in  error. 
Frank  L.  Gilbert,  Atty.  Gen.  (Olln  &  Butler, 
of  counsel),  for  the  State. 

SIEBECKEB,  J.  (after  stating  the  facts  as 
above).    The  defendants  in  these  two  adlons 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  &  Am.  Digs.  1907  to  date,  *  Reporter  Inlexca 


Digitized  by 


Lioogle 


890 


128  NORTHWESTERN  REPORTER. 


(Wis. 


admit  that  in  the  conduct  of  their  retail 
trade  at  their  respective  places  of  business 
they  sold  the  article  as  a  table  syrup, '  as 
oharged  in  the  complaint.  It  Is  also  admitted 
that  the  purchaser  received  from  each  de- 
fendant a  cau  of  goods  of  what  is  called  "Ka- 
ro,"  "C!om  Syrup  with  (Cane)  Flavor,"  which 
is  a  mixture  of  glucose  and  refiner's  syrup. 

Chapter  557,  Laws  1907,  provides  that  no 
person  shall  sell,  offer  or  expose  for  sale,  or 
have  In  his  possession  with  intent  to  sell, 
any  of  the  syrups  specified  in  the  act  or  any 
molasses  or  glucose,  unless  the  same  be  true 
to  the  name  under  which  It  Is  sold  and  as 
defined  in  the  standards  of  purity  for  food 
products  as  latest  promulgated  by  the  United 
States  Secretary  of  Agriculture,  and  unless 
the  barrel,  cask,  keg,  can,  pall,  or  other  orig- 
inal container  containing  the  same  be  dis- 
tinctly branded  or  labeled  with  the  true  name 
of  Its  contents,  as  defined  in  the  above-named 
standards ;  and  no  person  shall  sell,  offer  or 
expose  for  sale  or  have  in  his  possession  with 
intent  to  sell,  any  syriip  or  molasses  mixed 
with  glucose,  unless  the  barrel,  cask,  keg, 
can,  pall,  or  other  original  container  con- 
taining the  same  be  distinctly  branded  or 
labeled  so  as  to  plainly  show  the  true  name 
of  each  and  all  of  the  ingredients  composing 
such  mixture.  The  law'  then  prescribes  how 
syrup  and  glucose  mixtures  shall  be  labeled 
and  branded,  and  sei^rates  the  same  Into 
three  classes:  First.  If  the  proportion  of  glu- 
cose does  not  exceed  50  per  cent,  by  weight, 
it  shall  be  labeled  and  sold  by  prefixing  the 
name  of  syrup  used  as  "Maple  Syrup  and 
Glucose."  Second.  If  such  proportion  of  glu- 
cose exceeds  50  per  cent  and  not  more  than 
75  per  cent..  It  shall  be  labeled  and  sold  by 
adding  the  name  of  syrup  as  "Glucose  and 
Maple  Syrup."  Third.  If  the  proportion  of 
glucose  exceeds  75  per  cent.,  it  shall  be  labeled 
and  sold  by  adding  the  name  of  syrup  used  for 
flavoring  as  "Glucose  Flavored  with  Maple 
Syrup."  It  also  prescribes  the  type  and  color 
of  the  label  and  that  the  Ingredients  used 
must  be  free  from  substances  injurious  to 
health  or  prohibited  for  use  as  articles  of 
food.  Any  person  violating  the  provisions 
of  the  act  Is  deemed  guilty  of  a  misdemeanor 
and  subject  to  fine  and  Imprisonment. 

The  defendants  assail  the  validity  of  this 
legislation  upon  several  grounds.  It  is  as- 
serted that  the  act  is  invalid  because  the  pro- 
visions are  violative  of  the  commerce  dause 
of  the  federal  Constitution,  In  that  It  at- 
tempts to  regulate  interstate  commerce  in  an 
article  of  food,  and  that  Congress  has  hereto- 
fore exercised  Its  power  by  enacting  specific 
regulations  on  the' subject  The  legislation, 
so  far  as  it  may  be  said  to  affect  interstate 
commerce,  falls  within  what  has  been  termed 
the  field  of  "concurrent  Jurisdiction"  of  the 
state  and  federal  governments,  and  wherein 
the  state  may  enact  appropriate  regulations 
provided  they  do  not  conflict  with  congres- 
sional legislation  on  the  subject.  Brown  v. 
Houston,  114  U.  S.  022,  6  Sup.  Ct  1091,  29 


L.  Ed.  257;   State  t.  RaUway  Co.,  136  Wis. 
407.  117  N.  W.  686,  19  L.  B.  A.  (N.  S.)  S2rt. 

The  contention,  however.  Is  earnestly  press- 
ed upon  us  that  the  provisions  of  this  state 
statute  which  have  been  applied  to  these  de- 
fendants are  in  conflict  with  the  rights  se- 
cured under  the  federal  Constitution  grant- 
ing the  federal  government  authority  to  r^- 
ulate  interstate  commerce.  To  support  this 
claim,  it  is  asserted  that  defendants'  sales  of 
the  article  in  the  cans  as  Imported  by  them 
were  sales  In  unbroken  original  packages; 
that  to  make  such  sales  is  a  right  secured  to 
Ihem  as  Importers;  and  that  the  state  regu- 
lations Impose  restrictions  on  them  as  im- 
porters, and  thus  violate  their  rights  secured 
to  them  by  the  federal  Constitution.  In 
Greek-American  ^longe  Company  v.  Richard- 
son Drug  Co.,  124  Wis.  469,  102  N.  W.  888, 
109  Am.  St  Rep.  961,  the  right  of  an  import- 
er to  sell  the  articles  Imxwrted  Into  a  state 
was  considered  and  the  original  case  of  Brown 
V.  Maryland,  12  Wheat  419,  6  L.  Ed.  678,  was 
relied  on  to  the  proposition  that  "sale  is  ttte 
object  of  importation  end  is  an  essential  in- 
gredient of  that  Intercourse  of  whidi  impor- 
tation constitutes  a  part."  Tills  right  of  sale 
is  therefore  under  the  federal  authority  as- 
sured to  the  importer  because  It  is  an  act 
which,  if  inhibited,  would  in  effect  be  a  pro- 
hibition of  the  importation.  In  SchoUenberg- 
er  V.  Pa.,  171  U.  S.  13,  18  Sup.  Ct  762,  43  L. 
E!d.  49,  the  court,  speaking  on  this  subject 
says :  "Reasonable  and  appropriate  laws  for 
the  inspection  of  articles  including  food  prod- 
ucts were  admitted  to  be  valid,  but  absolute 
prohibition  of  an  unadulterated,  healthy,  and 
pure  article  has  never  been  permitted  as  a 
remedy  against  the  importation  of  that  which 
was  adulterated  and  therefore  unhealthy  or 
Impure."  The  provisions  of  this  statute  in 
no  way  prohibit  the  sale  of  the  articles  em- 
braced within  the  regulation.  Its  object  is 
to  so  regulate  the  trafllc  therein  as  to  protect 
the  people  against  imposition  and  false  pre- 
tenses. The  context  of  the  law  evinces  Qie 
purpose  that  the  regulations  should  apply  to 
the  traffic  in  the  designated  articles  of  food 
from  the  time  they  become  at  rest  and  min- 
gled with  the  property  of  the  state.  That 
goods  and  merchandise  transported  from  one 
state  to  another  may  thus  beccmie  commingled 
with  property  of  the  state  upon  arrival  at  its 
destination  by  treating  It  as  other  property  for 
sale  to  customers  in  a  retail  business  was 
recognized  In  Brown  v.  Houston,  114  U.  S.  622, 
5  Sup.  Ct  1091,  29  L.  Ed.  267.  Under  such 
circumstances,  the  fact  that  the  articles  are 
l>elng  sold  in  the  original  packages  as  trans- 
ported cannot  operate  to  prevent  the  state 
from  subjecting  them  to  proper  police  reg- 
ulation for  the  protection  of  the  people.  Un- 
der such  conditions,  the  articles  are  no  lon- 
ger in  the  channels  of  Interstate  commerce  at 
the  point  of  destination  and  before  sale. 
Their  stntuB  at  this  point  is  like  tliat  of  oth- 
er property  held  by  dealers  for  sale  to  con- 
sumers in  the  retaU  trade.    As  was  stated 
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by  Cblti  Justice  Marshall  In  Brown  t.  Mary- 
land, 12  Wlieat  419,  6  L.  Ed.  678,  the  original 
case  concerning  sales  by  Importers:  "It  Is 
sufflclent  for  the  present  to  say  generally  that 
when  the  Importer  has  so  acted  upon  the 
thing  Imported  that  it  has  become  Incorporat- 
ed and  mixed  np  with  more  of  the  property 
of  the  country.  It  has  perhaps  lost  its  dis- 
tinctive character  as  an  Import.  •  *  ••• 
Applying  this  principle  for  distinguishing  be- 
tween articles  that  are  within  and  without 
the  channel  of  Interstate  commerce  to  the 
facts  of  the  instant  case.  It  seems  clear  that, 
when  the  defendants  received  the  articles  at 
their  places  of  business,  removed  the  cans 
from  tlie  conttflner  in  which  they  were  ship- 
ped, and  put  the  goods  up  for  sale  in  the  cans 
as  they  received  them,  they  had  so  dealt  with 
the  articles  as  to  mingle  them  with  the  gen- 
eral property  of  the  state  before  they  were 
sold  by  them  In  their  retail  trade.  May  v. 
New  Orleans,  178  D.  S.  496,  20  Sup.  Ct.  976, 

44  L.  Ed.  1165;  Plumley  v.  Mass.,  155  U.  S. 
462,  15  Sup.  Ct.  154,  39  L.  Ed.  223;  Austin 
V.  Tennessee,  179  U.  S.  343,  21  Sup.  Ct  132, 

45  L.  Ed.  224. 

It  is,  however,  argued  that  these  articles 
were  in  the  channels  of  interstate  commerce 
at  the  time  of  the  sale  because  Congress,  un- 
der the  food  and  drugs  act  (Act  June  30, 1906, 
c.  3915,  34  Stat.  768  [U.  S.  Comp.  St.  Supp. 
1909,  p.  1187]),  regulated  the  traffic  therein, 
and  tliat  such  regulation  extends  to  and  cov- 
ers the  regulation  provided  by  tne  state  law. 
The  contention  is  that  the  federal  act  by  spe- 
cific regulation  provides  for  the  branding  and 
labeling  of  articles  of  food,  and  that  this  reg- 
ulaticm  covers  and  embraces  the  acts  of  sale 
tor  which  the  defendants  are  being  prosecut- 
ed and  punished  under  this  state  law.  The 
title  of  this  federal  act  declares  Its  purpose 
is  to  preveitt  "the  manufacture,  sale,  or  trans- 
portation of  adulterated  or  mlsbranded  or 
poisonous  or  deleterious  foods,"  and  for  reg- 
ulating traffic  therein.  By  section  1  of  the 
act  it  is  made  unlawful  for  any  person  to 
manufacture  food  In  any  territory  and  the 
District  of  Ck>lumbla  which  is  adulterated  or 
niUbrauded.  Section  2  provides :  'That  the 
introduction  into  any  state  or  territory  or 
the  District  of  Columbia  from  any  other  state 
or  territory  or  the  District  of  Columbia,  or 
from  any  foreign  ccnintry,  or  shipment  to  any 
foreign  country  of  any  article  of  food  or  drugs 
which  is  adulterated  or  mlsbranded,  within 
the  meaning  of  this  act,  Is  hereby  prohibited; 
and  any  person  who  shall  ship  or  deliver  for 
shipment  from  any  state  or  territory  or  the 
District  of  Columbia  to  any  other  state  or 
territory  or  the  District  of  Columbia,  or  to 
a  foreign  country,  or  who  shall  receive  in 
any  state  or  territory  or  the  District  of  Co- 
lumbia from  any  other  state  or  territory  or 
the  District  of  Columbia,  or  foreign  country, 
and  having  so  received,  shall  deliver.  In  orig- 
inal unbroken  packages,  for  pay  or  otherwise, 
or  ofter  to  deliver  to  any  other  person,  any 
such  article  bo  adulterated  or  mlsbranded 


within  the  meaning  of  this  act,  or  any  person 
who  shall  sell  or  offer  for  sale  in  the  District 
of  Columbia  or  the  territories  of  the  United 
States  any  such  adulterated  or  mitAiranded 
foods  or  drugs,  or  export  or  offer  to  export 
the  same  to  any  foreign  country,  shall  be 
guilty  of  a  misdemeanor,"  etc.  In  so  far  as 
this  act  regulates  interstate  commerce  in  ar- 
ticles of  food,  it  is  a  prohibition  of  the  in- 
troduction of  adulterated  and  mlsbranded  ar- 
ticles of  food  from  one  state  into  another, 
and  provides  e  punishment  If  any  person 
shall  ship  or  deliver  for  shipment  such  an  ar- 
ticle from  one  state  to  another,  or  who  shall 
deliver  it  in  the  original  unbroken  packages 
for  pay  or  otherwise,  or  offer  to  deliver  It  to 
any  person,  or  any  person  selling  it  or  of- 
fering it  for  sale,  In  the  District  of  Columbia 
or  the  territories  of  the  United  States.  The 
first  imregrapb  of  this  section  forbids  any 
person  shipping  and  delivering  for  shipment 
the  prohibited  article  from  one  state  to  an- 
other and  receiving  such  an  article  into  a 
state,  and,  after  having  so  received  it,  deliv- 
ering tt  in  the  original  unbroken  packages 
for  pay  or  otherwise  or  offering  to  so  deliver 
It  It  will  be  observed  that  this  part  of  the 
act  does  attempt  to  regulate  the  traffic  in 
these  articles  In  the  course  of  their  importa- 
tion from  one  state  Into  another  without  ref- 
erence to  a  sale  thereof  after  arrival  at  their 
destination.  But  In  the  next  clause  the  sale 
thereof  is  also  regulated  in  the  District  of 
Columbia  and  territories  of  the  United  States. 
The  terms  of  the  act  plainly  Indicate  that 
Congress  extended  its  regulation  expressly  to 
the  acts  of  sales  In  the  District  of  Columbia 
and  the  territories  and  the  provisions  of  that 
regulation  did  not  extend  to  the  act  of  sale  of 
an  importation  from  one  state  to  another.  It 
is  evident  from  these  provisions  of  the  act 
that  Congress  intended  to  extend  its  regula- 
tion of  this  traffic  in  the  District  of  Colum- 
bia and  the  territories  beyond  the  traffic  with- 
in the  channels  of  Interstate  commerce,  ob- 
viously for  the  reason  that  the  legislative 
function  to  prescribe  all  police  regulations 
within  these  Jurisdictions  devolves  on  it,  while 
in  the  several  states  of  the  Union  this  func- 
tion devolves  on  the  Legislatures.  Sherlock 
V.  Ailing,  93  U.  S.  99,  23  L.  Ed.  818;  Smith  v. 
Ala.,  124  U.  S.  465,  8  Sup.  Ct  564,  31  L.  Ed. 
608;  Dent  v.  W.  Va.,  129  U.  8.  114,  9  Sup. 
Ct  231,  32  L.  Ed.  623 ;  In  re  Rahrer,  140  U. 
S.  545,  11  Sup.  Ct  865,  35  L.  Ed.  572.  It  will 
be  observed  that  the  statute  of  this  state  does 
not  prohibit  the  sale  or  traffic  In  the  article 
sold  by  the  defendants,  but  seeks  to  regulate 
the  traffic  therein  to  the  extent  of  prescribing 
how  the  packages  shall  be  labeled  and  brand- 
ed to  afford  persons  information  as  to  the' 
kinds  and  proportions  of  the  ingredients  com- 
posing the  mixture.  Its  evident  purpose  Is  to 
prevent  deception  and  to  promote  fair  dealing 
in  the  sale  of  an  article  of  food.  If  the  reg- 
ulation provided  by  die  state  tends  to  cor- 
rect an  actual  evil  In  the  traffic  by  which 
purchasers  of  an  article  of  food  are  being  de 
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ceived  Into  bnylngr  Bometbins  wbicb  it  In  t&ct 
Is  not,  tben  the  state  acted  within  Its  appro- 
priate field  under  the  police  power,  and  the 
law  cannot  be  said  to  l>e  InraUd  for  want  of 
power  In  the  state  to  deal  wltb  the  subject. 
The  right  of  tiie  state  to  legislate  on  this 
subject  under  such  circumstances  is  well  rec- 
ognized and  established. 

The  law  is  also  assailed  on  the  ground  of 
indefinlteness  in  its  provisions,  and  that  it 
attempts  to  delegate  legislative  power  to  the 
Secretary  of  Agriculture  of  the  United  States. 
These  alleged  objectionable  features  are  em- 
bodied in  the  first  clause  of  8t  1898,  I 
4001— la,  which  protaiuits  selling,  oflTering,  or 
exposing  for  sale,  or  having  possession  with 
intent  of  selling,  any  unmixed  syrup,  molas- 
ses, or  glucose  "unless  the  same  be  true  to 
the  name  tmder  which  it  is  sold  and  as  de- 
fined in  the  standards  of  purity  for  food  prod- 
ucts latest  promulgated  by  the  United  States 
Secretary  of  Agriculture,"  and  requires  the 
packages  or  containers  to  be  branded  or  la- 
t>eled  accordingly.  The  section  in  a  separate 
and  indQ>endent  clause  next  provides  that  no 
person  shall  sell  any  such  syrup  or  molasses 
mixed  with  glucose,  unless  the  original  con- 
tainers be  branded  or  labeled  as  therein  pro- 
vided. The  lower  court  held  tliat  the  first 
part  of  the  act  relating  to  the  mixtures  of 
syrups,  molasses,  and  glucose  is  a  separate 
aud  independent  clause,  and  wholly  distinct 
'  from  the  clause  preceding  it,  which  deals 
with  articles  in  their  unmixed  state  as  de- 
fined in  the  prescribed  standard  of  purity. 
We  are  of  the  opinion  that  this  ruling  is 
correct  The  provision  pertaining  to  the  mix- 
ed articles  is  as  distinct  from  those  in  the 
preceding  clause  as  if  separated  into  inde- 
pendent sections ;  nor  are  the  provisions  of 
the  former  essential  to  give  the  latter  mean- 
ing or  completion.  The  two  parts  deal  with 
distinct  topics  in  an  independent  manner. 
Under  these  conditions,  we  think  that  these 
two  parts  of  the  act  were  so  treated  by  the 
Legislature,  and  that  the  one  may  be  made 
operative  and  enforced  without  the  other. 
The  Legislature  might  well  have  considered 
that  the  simple  unmixed  articles  for  which 
standards  were  prescribed  were  much  less 
liable  to  hlive  been  made  the  subject  of  im- 
position on  tiie  public  than  the  mixed  articles 
involved  In  the  second  clause,  and  thereby 
were  induced  to  legislate  as  to  the  latter  re- 
gardless of  the  considerations  Involved  in 
prescribing  /egnlatlons  for  the  former.  Un- 
der such  conditions,  there  is  no  apparent 
ground  for  holding  that  the  adoption  of  the 
one  part  of  the  act  was  conditioned  upon  the 
adoption  of  the  other.  This  renders  unneces- 
sary consideration  of  the  validity  of  the  first 
part  which  is  assailed  by  the  defendants,  and 
we  do  not  pass  on  the  question.  Loeb  v. 
Columbia  Township  Trustees,  179  U.  S.  472, 
21  Sup.  Ct  174,  45  L.  Ed.  280;  Qulggle  v. 
Herman,  131  Wis.  379,  111  N.  W.  479;  State 
T.  Sawyer  Co.,  123  N.  W.  248.    The  defend- 


ants assert  tbat  they  are  deprived  of  their 
liberty  and  property  under  the  provisions  of 
this  state  statute  without  due  process  of  law,, 
in  that  the  act  violates  sectiona  1,  8, 9,  and  13 
of  article  1  at  the  state  Constitution  and  the 
fourteenth  amendment  of  the  ConsUtnUon 
of  the  United  States.  The  propositions  in- 
volved in  this  claim  of  the  defendants,  as  we 
compr^oid  them,  are  tbat  as  a  matter  of 
fact  the  article  sold  is  a  wholesome  article 
of  food  for  table  use;  tliat  it  is  in  fact  a 
syrup  as  this  term  is  commonly  used  and 
understood;  tbat  the  terms  "glucose"  and 
"corn  syrup"  are  synonymous  and  are  in 
commerce  Interchangeably  applied  to  the 
product  obtained  from  the  stdrdi  containing 
part  of  corn ;  tiiat  the  article  sold  is  Imown 
to  consumers  as  "Com  Syrup"  and  is  by  tbem 
understood  to  be  a  compound  of  the  product 
obtained  from  the  starch  of  com,  mixed  and 
flavored  with  table  syrup.  The  record  sus- 
tains the  contention  that  commercial  glucoee 
is  extensively  used  as  an  ingredient  in  arti- 
cles of  food,  and  in  its  pure  state  is  a  nu- 
tritious and  wholesome  product  The  claim 
that  it  is  in  fact  a  syrup,  as  this  term  is  com- 
monly used  and  understood,  is  not  sustained. 
The  term  "syrap"  has  an  accepted  meaning 
as  commonly  and  properly  understood  and 
applied  to  articles  of  food  for  table  use.  It 
Is  in  this  sense  that  the  term  must  be  applied 
in  dealing  with  tills  subject,  and  in  this  sense 
the  term  "syrup"  is  employed  in  this  and 
kindred  legislation  regulating  traffic  in  foods. 
The  term  "syrup"  thus  employed  designates 
articles  of  food  which  are  in  common  use  as 
table  syrups  such  as  maple,  sugar  cane,  and 
refiner's  syrup.  These  articles  in  their  pure 
and  unmixed  state  are  known  by  their  Uf- 
herent  and  peculiar  colors,  flavors,  and  vis- 
cidity which  make  them  acceptable  as  to 
quality  and  imparts  to  them  an  agreeable 
taste,  and  hence  they  are  desirable  as  arti- 
cles of  table  food.  The  evidence  shows  that 
such  table  syrups  are  the  products  of  sugar 
producing  plants  and  possess  these  natural 
characteristics  of  flavors,  colors,  and  con- 
sistency, and  that  they  are  commonly  dis- 
tinguished and  known  in  the  trade  as  syrups. 
It  is  not  disputed  but  that  glucose,  whether 
made  from  com  or  other  starch  containing 
substance,  is  not  such  a  syrup,  and  that  it  ttaa 
none  of  tiie  flavors  or  colors  of  these  table 
syrups,  though  it  has  viscidity.  The  court 
was  therefore  fully  Justifled  in  flnding  that 
glucose  in  the  pure  and  unmixed  state  is  not 
a  syrup  in  the  sense  the  term  is  commonly 
used  and  applied  to  these  articles  of  table 
foods,  and  that  the  terms  "glucose"  and 
"com  syrup"  are  not  synonymous  in  their 
trade  meaning  and  use  as  ai>plled  to  articles 
of  table  food.  The  fact  tbat  the  term  "corn 
syrup"  may  have  been  applied  to  glucose  to 
some  extent  by  manufacturers  and  dealers 
and  was  thus  employed  in  legislation  in  this 
state  aud  in  the  decisions  of  courts  does  not 
show  that  glucose  is  commonly  known  by  th» 
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designation  of  "corn  syrup."  The  character- 
istics and  qnalltles  of  glucose  In  Its  pure  state 
are  admittedly  not  those  of  the  articles 
known  In  the  trade  as  table  syraps ;  nor  is  it 
used  as  a  table  syrup  in  its  nnmtxed  Btat& 
The  term  "corn  syrup,"  as  applied  goieral- 
ly  to  an  article  for  table  nse,  conv^s  a  mean- 
ing and  designates  an  article  wholly  dlffer«it 
in  character  and  quality  from  that  of  glu- 
cose. It  does  not  appear  that  "com  syrup" 
designates  a  mixture  having  a  fixed  propor- 
tion of  glucose  or  syrup  constituents.  It 
seems  that  such  constituents  are  of  variant 
proportions  in  the  article  sold  as  "com  syr- 
up." Nor  can  It  be  said  that  the  great 
mass  of  iiersons  understand  that  "com  syr- 
up" is  a  mixture  of  glucose  and  syrap.  The 
natural  resolt  of  such  nse  of  the  term  "com 
iqmp"  is  to  mislead  the  consumers  into  the 
belief  that  they  are  obtaining  a  table  syrap 
of  the  variety  and  kind  conunonly  known  as 
syrup,  the  product  of  sugar  producing  plants, 
and  the  consequences  of  such  practice  are 
that  the  consumers  are  misled  and  deceived 
in  the  respects  as  to  the  actual  nature,  the 
-constituents,  and  the  value  of  the  article  as 
a  food  product  Budi  a  state  and  condition 
of  affairs  respecting  the  traffic  in  an  article 
of  food,  though  the  article  and  its  constitu- 
ents are  wholesome,  is  a  well-recognized 
ground  for  the  exercise  of  legislative  author- 
ity under  the  police  power  to  prescribe  reg- 
ulations to  protect  the  people  from  imposi- 
tion and  deception  in  tralBcking  therein. 
Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  Ed.  23; 
Barbier  y.  Connolly,  113  U.  S.  27,  6  Sup.  Ct 
»7,  28  Ia  Ed.  823 :  Powell  v.  Pa.,  127  U.  S. 
078,  8  Sup.  Ct.  992,  1257,  82  L.  Ed.  253; 
Crossman  v.  Lunuan,  192  IT.  S.  189,  24  Sup. 
Ct  234,  ^  L.  Ed.  401. 

In  reviewing  the  cases  on  this  subject,  the 
court  in  Plumley  v.  Mass.,  155  U.  S.  472,  15 
Sop.  Ct  168,  38  L.  Ed.  228,  said:  "If  there 
be  any  subject  over  whldi  it  would  seem  the 
state  ought  to  have  plenary  control,  and  the 
power  to  legislate  in  respect  to  which  it 
ought  not  to  be  supposed  was  intended  to  be 
surrendered  to  the  general  government  it  is 
the  protection  of  the  people  against  fraud 
and  deception  in  the  sale  of  food  products. 
Sudi  legislation  may  Indeed  indirectly  or 
incidentally  affect  trade 'in  such  products 
transported  (from  one  state  to  another  state, 
but  the  circumstance  does  not  show  that  laws 
of  the  character  alluded  to  are  inconsistent 
with  the  power  of  Congress  to  regulate  com- 
merce among  the  states."  -Merlock  v.  Ailing, 
98  U.  8.  99,  23  L.  Ed.  819;  Austin  v.  Tens., 
179  n.  S.  343,  21  Sup.  Ct  132,  45  L.  Ed.  224; 
Powell  V.  Pa.,  127  U.  S.  678,  8  Sup.  Ct.  992, 
1267,  32  li.  Ed.  263;  Meyer  v.  State,  134  Wis. 
166,  114  N.  W.  601,  14  I*  R.  A.  (N.  S.)  1061. 

The  provisions  of  chapter  657,  Laws  1907, 
under  which  these  defendants  were  prosecut- 
ed and  fined,  clearly  forbid  sales  without  la- 
beling or  branding  the  articles  as  prescribed. 
That  this  legislation  was  a  proper  exercise 
of  ti>e  legislative  authority  withta  the  police 


power  of  the  state  we  think  is  established 
by  the  authorities  heretofore  cited.  Under 
these  circumstances,  the  defendants'  liberty 
and  property  rights  secured  to  them  by  the 
state  and  federal  Constitutions  have  not  been 
invaded,  and  their  conviction  of  the  charges 
preferred  against  them  must  be  approved. 

The  Judgment  in  each  of  the  cases  separate- 
ly appealed  from  Is  affirmed. 

MARSHALL  and  TIMLIN,  33.,  dissenting. 

TIMLIN,  J.  (dissenting).  I  cannot  bring 
myself  into  agreement  with  the  majority 
ofdnlon.  I  suppose  it  Is  unquestioned  law 
and  will  be  generally  conceded  that  where  a 
regulatory  statute  restrains,  diminishes,  or 
denies  a  constitutional  right,  such  as  liberty 
or  the  use  and  enjoyment  of  property,  it  is 
the  duty  of  and  within  the  power  of  the 
court  to  inquire  whether  anch.  statute  really 
subserves  any  public  purpose  giving  the  leg- 
islative predicate  that  it  does  so  the  utmost 
deference.  Mugler  v.  Kansas,  123  T7.  S.  62S, 
8  Sup.  Ct.  273,  81  L.  Ed.  206;  State  T.  Red- 
mon,  134  Wis.  80,  114  N.  W.  137,  14  L.  R.  A. 
(N.  S.)  229.  126  Am.  St.  Rep.  1003 ;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  18  Sup. 
Ct  757,  43  L.  Ed.  49;  Dobbins  v.  Los  An- 
geles, 195  U.  S.  236,  25  Sup.  Ct  18,  49  L. 
Ed.  169;  Allgeyer  v.  Louisiana,  165  TT.  S. 
OT8,  17  Sup.  Ct.  427,  41  L.  Ed.  832.  Hence, 
if  a  statute  based  solely  upon  the  pre8er\-a- 
tlon  of  the  public  health  purported  to  re- 
strain the  sale  or  use  of  an  article  6t  food 
known  by  all  possessing  ordinary  intelligence 
to  be  wholesome  and  nutritious  although  the 
article  might  be  caviare  to  the  "unlearned 
increment,"  the  ftatute  would  be  declared 
void  because  it  would  In  that  case  be  appar- 
ent to  the  court  that  the  law  was  based  upon 
a  clearly  apparent  error  of  fact  on  the  part 
of  the  Legislature  as  regards  the  relation  of 
the  law  to  the  general  public,  and  such  law 
assuming  to  restrain  liberty  or  Interfere  with 
the  use  and  enjoyment  of  property  must  fall 
because  it  lacked  the  support  which  the  stat- 
ute must  have  before  It  can  Invade  In  any 
material  degree  these  constitutional  rights. 
It  is  conceded  by  the  circuit  court  and  by 
the  majority  opinion,  I  think,  that  the  sub- 
stance here  In  question  is  wholesome,  and  in 
no  wise  injurious  to  health.  In  any  view 
this  is  established.  When  we  come  to  con- 
sider such  a  statute  which  has  no  support  as 
preserving  the  public  health  or  the  public, 
peace,  but  must  be  upheld  if  at  all  on  the 
ground  that  it  is  intended  to  protect  the 
public  against  deception  and  fraud,  many 
new  considerations  ariseu  First,  what  deceit 
or  fraud  will  suffice  to  ni^old  such  a  stat- 
ute? WUI  anything  In  conflict  with  the  moat 
refined  ethics  suffice?  Will  fraud  upon  tha 
public  be  In  such  case  defined  from  the  view- 
point of  caveat  emptor  or  caveat  venditor, 
etc.?  If  anything  inethical  will  support  sadu 
a  statute,  and  we  defer  in  proper  degree  to 
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the  Legislature  and  make  the  allowance  for 
differeuce  of  opinion  which  we  accord  to 
that  branch  of  the  gorenunent,  then  there 
has  been  discovered  a  field  in  which  consti- 
tutional guarantees  are  Tain  and  worthless, 
and  in  which  legislative  activity  mar  expend 
itself  Id  fostering  one  commercial  interest 
or  Industry  at  the  expense  of  another;  for 
trade  is  practically  always  inethlcaL  We 
would  by  sustaining  such  laws  also  invite 
into  the  legislative  halls  the  struggle  for  in- 
dustrial and  commercial  gain  or  supremacy, 
and  in  such  case,  if  experience  counts  for 
anything,  there  is  no  doubt  that  the  invita- 
tion would  be  eagerly  accepted. 

Without  pursuing  these  reflections  further, 
my  opinion  Is  that  the  fraud  or  deceit  upon 
the  public  wlilch  will  uphold  such  a  statute 
and  Justify  reasonable  restriction  of  consti- 
tutional rights  must  be  something  which  is 
recognized  by  law  as  actionable  fraud.  In 
other  words,  there  must  be  damage  as  well 
as  deception.  To  use  a  simple  illustration: 
I  do  not  think  a  statute  imposing  a  penalty 
upon  any  one  who  sold  salt  not  branded  or 
designated  as  "chloride  of  sodium"  or  "so- 
dium chloride"  would  be  valid  no  matter 
what  number  of  persons  would  refuse  to  use 
it  under  the  latter  name  because  they  rel- 
ished it  as  salt  and  despised  it  as  sodium 
chloride.  In  such  case,  in  most  cases  which 
arise,  and  in  the  instant  case  (unless  this 
ground  of  invalidity  appears  on  the  face  of 
the  statute),  the  court,  because  of  the  para- 
mount rule  of  constitutional  law  involved, 
must  hold  the  regulatory  statute  invalid 
when  from  Judicial  knowledge  or  notice  the 
court  can  see  that  the  statute  can  have  no 
such  relation  to  the  public  peace,  health, 
morals,  or  welfare  as  is  retiulslte  to  uphold 
the  encroachment  upon  constitutional  rights. 
Great  weight  will,  of  course,  be  given  to  the 
assumed  determination  of  this  question  by 
the  Legislature.  All  this  is  now  elementa- 
ry law,  but  there  remains  its  application. 
Chapter  152,  Laws  Wis.  190.'),  an  act  entitled 
as  "relating  to  the  sale  of  syrups,  molasses 
and  glucose  mixtures,"  provided  that  no  per- 
son should  "sell  or  expose  or  offer  for  sale 
or  have  in  his  possession  with  intent  to  sell 
any  syrup,  sugar  cane  syrup,  sorghum  syrup, 
molasses  or  glucose,  unless  the  same  be  true 
to  the  name  under  which  it  is  sold,  and  as 
defined  in  the  standards  of  purity  for  food 
pro*icts  as  adopted  by  the  Vnitcd  States 
Department  of  Agriculture  and  unless  the 
barrel,  cask,  keg,  can,  pall,  or  package  con- 
taining the  same  be  distinctly  branded  or  la- 
beled with  the  true  name  of  its  contents  as 
defined  in  the  above-named  standards;  and 
no  person  shall  sell,  offer,  expose  for  sale  or 
have  in  his  possession  with  intent  to  sell 
any  syrup,  sugar  cane  syrup,  sorghum  syrup 
or  molasses  mixed  with  glucose  unless  the 
mUeture  he  $old  as  and  for  compound  glu- 
cose nUceture  or  com  syrup,  and  nnlen  the 
iMrrel,  cask,  keg,  can,  pail  or  podka^e  con- 
taining the  same  be  distinctiy  branded  or 


labeled  'Olucose  ilixtur^  or  'Com  Syrup'  in 
plain  Oothic  type,"  etc.  Chapter  j557.  Laws 
Wis.  1907,  under  which  the  plaintiffs  in  er- 
ror were  convicted,  is  entitled,  "An  Act  to 
amend  sections  1  and  2  of  chapter  152,  Laws 
of  1905,  •  *  «  relating  to  the  Sale  of 
syrups,  molasses,  glucose  mixtures  and  ma- 
ple syrup  mixtures,  and  to  protect  the  public 
health."  It  amended  the  first-mentioned  act 
to  read:  "No  person,  firm  or  corporation  by 
himself,  officer,  servant,  or  agent  or  as  the  of- 
ficer, servant  or  agent  of  any  other  person, 
firm  or  corporation,  shall  sell,  offer  or  expos4> 
for  sale  or  have  in  his  possession  with  Intent 
to  sell  any  syrup,  maple  syrup,  sugar  cane 
syrup,  fugar  syrup,  refiners'  syrup,  sorghum 
syrup,  molasses  or  glucose  unless  the  same  be 
true  to  the  name  under  which  it  is  sold  as 
defined  In  the  standards  of  purity  for  food 
products  as  *  *  *  latest  promulgated  by 
the  United  States  •  •  *  Secretary  of  Ag- 
riculture and  unless  the  barrel,  cask,  keg,  can, 
pall  or  •  .  •  •  other  original  container 
containing  the  same  be  distinctly  branded  or 
labeled  with  the  true  name  of  Its  contents  as 
defined  in  the  above-named  standards;  and 
no  person,  firm  or  corporation  by  himself,  of- 
ficer, servant  or  agent,  or  as  the  officer,  serv- 
ant or  ag'^t  of  any  other  person,  firm  or  cor- 
poration, shall  sell,  offer  or  expose  for  sale, 
or  have  in  his  possession  with  intent  to  sell 
any  syrup,  maple  syrup,  sugar  cane  syrup. 
sugar  syrup,  reftneri'  syrup,  sorghum  syrup 
or  molasses  mixed  with  glucose  unless  the 
•  •  •  barrel,  cask,  keg,  can, pallor  »  •  * 
other  original  container  containing  the  same 
be  distinctly  branded  or  labeled  •  *  *  so 
as  to  plainly  show  the  true  name  of  each  and 
aU  of  the  ingredients  composing  such  mixture 
as  follows:  •  *  •  Third.  In  case  said  mix- 
ture shall  contain  glucose  in  a  proportion  ex- 
ceeding seventy-five  per  cent,  by  weight  it 
shall  be  labeled  and  sold  as  *  *  *  'Glucose 
Flavored  Kith  Refiners'  Syrup,'"  etc.  The 
words  italicised  by  me  in  the  act  of  1905  are 
omitted  from  the  act  of  1907,  the  italidsed 
words  in  the  act  of  1907  are  new  in  that  act, 
and  the  asterisks  in  the  latter  act  denote  the 
places  where  the  words  omitted  from  the  act 
of  1905  formerly  appeared. 

Prior  to  the  commission  of  the  acts  for 
which  plaintiffs  in«error  are  prosecuted,  the 
United  States  Secretary  of  Agriculture,  pro- 
ceeding under  the  act  of  Congress  of  June 
30,  1906,  and  acting  with  the  Secretary  of 
the  Treasury  and  the  Secretary  of  Com- 
merce and  Labor,  made  a  decision  or  regn- 
latlcHi  as  follows:  "Washington  D.  C,  Febru- 
ary 13,  1908. — We  have  each  given  careful 
consideration  to  the  labelling  under  the  Pure 
£\>od  Law  of  the  thick  viscous  syrup  obtain- 
ed by  the  Incomplete  hydrolysis  of  the  starch 
of  com  and  composed  essentially  of  dextrose 
maltose  and  dextrin.  In  our  opinion  it  is 
lawful  to  label  this  syrup  as  com  symp. 
And  if  to  the  com  syrup  there  is  added  a 
small  percentage  of  refiners'  syrup,  a  prod- 
uct of  cane,  the  mixture  in  our  Jadgment 
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is  not  mlsbranded  if  labeled  'Com  Syrup 
witb  Cane  Flavor'  [Signed]."  Xlie  accused 
at  the  time  tliey  acted  were  then  confronted 
with  a  Wisconsin  statute  wbicti  on  its  face 
authorized  them  to  describe,  brand  or  label 
this  substance  by  the  same  name  by  which 
it  was  lawfully  known  in  interstate  com- 
merce and  to  sell  and  deal  in  it  within  the 
state  under  that  name,  viz.,  "Corn  Syrup." 
Indeed,  the  statute  went  further,  and  requir- 
ed them  to  designate  this  substance  as  com 
syrup,  at  least  after  the  latest  promulgation 
of  the  Secretary  of  Agriculture  on  February 
13,  1906.  But  by  that  part  of  the  statu,te  of 
1907  following  the  first  semicolon  that  sub- 
stance which  In  its  unmixed  condition  may 
or  must  be  called  "Corn  Syrup"  imder  the 
precedent  portion  of  the  same  act  must  when 
mixed  with  other  designated  substances  be 
called  "Glucose."  Would  not  such  a  statute 
rather  authorize  deception  than  prevent  it? 
Does  the  statute  not  carry  with  it  the  infer- 
ence that  the  legislative  object  is  to  prevent 
or  make  difficult  sales  of  the  mixture  by  glv- 
ing_  this  substance  In  the  mixture  a  different 
name  from  that  given  by  the  statute  to  it 
while  it  Is  in  an  unmixed  condition?  In  the 
simple,  says  the  statute.  It  shall  be  called  and 
known  as  "Com  Symp";  in  the  compound, 
the  same  substance  shall  be  labeled  "Glu- 
cose." The  law  either  authorizes  n  false  and 
misleading  designation  of  the  substance  In 
the  first  place  or  it  prohibits  the  use  of  a 
proper  and  lawfully  authorized  designation 
in  the  second  place.  It  must  be  the  latter  be- 
cause the  term  "Com  Syrup"  is  truly  de- 
scriptive of  the  substance  in  question  by 
reference  to  its  origltl  and  its  appearance  to 
the  eye,  and  because  by  that  portion  of  the 
statute  In  question  preceding  the  first  semi- 
colon this  substance  may  and  perhaps  must 
be  so  designated  in  Interstate  commerce  as 
well  as  In  Intrastate  commerce.  The  one 
name  is  composed  of  German  and  Latin  de- 
rivatives and  identifies  the  substance  by  two 
of  its  qualities,  origin  and  appearance.  The 
other  name  is  Greek  and  identifies  the  sub- 
stance by  one  of  its  qualities,  sweetness. 
But  the  former  term  has  been  legalized  as  a 
name  for  the  unmixed  substance  and  remains 
so  legalized.  When  the  statute  in  question 
was  enacted,  the  Legislature  so  framed  the 
first  part  of  the  statute  that  the  name  by 
which  this  substance  ^was  known  or  should 
become  known  in  interstate  commerce  under 
the  ralings  of  the  Secretary  of  Agriculture 
should  also  l>e  the  lawful  name  by  which  the 
substance  should  be  known  In  the  intemal 
commerce  of  the  state.  This  part  of  the 
statute  considered  with  the  order  of  the  Unit- 
ed States  Secretary  of  Agriculture  of  1908 
establishes,  therefore,  that  deslgnatiiy  the 
substance  in  question  by  the  words  "Com 
Symp"  does  not  deceive.  In  the  nature  of 
things  it  could  not  deceive  or  defraud  to  de- 
scribe one  Ingredient  of  a  mixture  by  its 
proper,  legal,  and  authorized  name  which  it 
bore  before  being  put  into  the  mixture.    The 


I  Legislature  did  not  determine  that  this  was 
a  false  description  because  it  had  before  the 
amendatory  act  of  1907,  and  in  and  by  the 
latter  act  authorized  the  use  of  these  words 
to  designate  the  substance  in  question.  That 
the  Legislature  did  not  by  this  act  of  1907 
intend  protection  against  fraud  or  deception 
is  also  apparent  from  the  title  thereof  where- 
in it  is  stated  that  the  object  of  the  act  is 
"to  protect  the  public  health."  The  title  of 
an  act  is  not  potent  to  limit  or  enlarge  the 
words  of  the  act,  but  for  ascertaining  the 
mischiefs  which  in  the  legislative  mind  the 
statute  was  aimed  to  prevent  it  has  great 
force.  Particularly  is  this  true  in  a  state 
like  Wisconsin,  where  before  being  put  on 
their  passage  acts  are  read  merely  by  read- 
ing the  title.  Eby's  Appeal,  70  Pa.  311,  314 ; 
Conn.  M.  L.  I.  Co.  v.  Albert,  39  Mo.  181; 
United  States  v.  Fisher,  2  Cranch,  358,  383,  2 
Ik  Ed.  304,  and  cases  In  Rose's  Notes ;  Unit- 
ed States  V.  Palmer,  3  WTieat.  CIO,  631,  4 
li.  Ed.  471;  Price  v.  Forrest,  173  U.  S.  427, 
op.,  10  Sup.  Ct.  434,  43  L.  Ed.  740 ;  Nazro  v. 
Merchants'  I.  Co.,  14  Wis.  295.  The  Legisla- 
ture of  Wisconsin  enacted  this  law  to  pre- 
serve the  public  health  Just  as  it  declared  In 
the  title  it  did,  but  under  the  impression,  now 
shown  to  be  erroneous,  that  the  prepared  and 
partially  hydrollzed  starch  of  corn  was  an 
unwholesome  food,  and  the  statute  cannot 
and  should  not  now  be  attempted  to  be  up- 
held upon  the  different  ground  of  prevention 
of  fraud.  It  also  appears,  I  think,  as  matter 
of  fact,  that  there  could  be  no  deception  of 
the  public  by  the  label  in  question.  The 
article  was  sold  as  "Karo  Com  Syrup  with 
Cane  Flavor."  The  word  "Karo"  I  take  to 
be  a  mere  trade-name  or  trade-mark.  The 
words  "Com  Syrup"  are  not  only  a  lawful 
but  also  a  popular  designation  of  the  sub- 
stance otherwise  called  "glucose,"  and  there 
is  no  controversy  but  what  the  article  sold 
was  corn  syrup  or  glucose  fiavored  with  re- 
finers' syrup.  Returning  again  to  the  order 
of  the  Secretary  of  Agriculture  of  date  Feb- 
ruary 13,  1908,  made  pursuant  to  the  act  of 
Congress  of  June  30,  1006,  we  find  this:  "In 
our  opinion  it  is  lawful  to  lal>el  this  syrup 
as  com  syrup.  And  if  to  the  com  syrup 
there  is  added  a  small  percentage  of  refin- 
ers' 'syrup,  a  product  of  cane,  the  mixture  in 
our  Judgment  is  not  mlsbranded  if  labeled 
'Cora  Syrup  with  Cane  Flavor.' "  This  Is 
quoted  again  because  it  bears  on  the  question 
of  fact  as  well  as  on  the  question  of  law  ap- 
pearing on  the  face  of  the  statute.  It  shows 
that  tlie  defendants  were  dealing  in  or  sell- 
ing the  article  under  a  name  authorized  and 
lawful  in  interstate  commerce,  and  also  un- 
der a  name  with  which  the  public  must  have 
been  familiar  because  of  its  extensive  use  in 
commerce.  Add  to  this  that  the  statute  of 
Wisconsin  for  1905  first  quoted  authorized 
this  name,  that  books,  newspapers,  market 
r^K>rts,  dictionaries,  and  encyclopedias  speak 
of  it  as  cereal  syrap  or  as  com  syrup,  and 
that  these  words  are  in  no  respect  false  or 
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mlsIeadlnjT  aside  from  the  statute,  bat/raly 
represent  tbe  origin  and  appearance  of  the 
substance,  and  It  appears  to  me  that  there 
could  have  been  no  deception  or  fraud  unless 
upon  a  class  of  people  who  by  reason  of  Ig- 
norance have  little  or  no  knowledge  of  cur- 
rent speech,  writings,  statutes,  trade,  or  com- 
merce, and  possess  an  unreasoning  prejudice 
against  anything  named  glucose,  but  find  the 
substance  if  labeled  "Com  Syrup"  palatable 
and  cheap,  and  would  purchase  and  use  it  if 
labeled  "C!om  Syrup,"  but  would  not  if  la- 
beled "Olucoee."  I  do  not  think  that,  even 
conceding  the  existence  of  such  a  class,  -  a 
police  regulation  based  upon  protecting  the 
prejudice  of  the  ignorant  would  be  at  all  val- 
id, but  rather  that  this  would  be  an  addl- 
tional  ground  of  Invalidity  because  of  there 
being  two  permissible  names  each  of  which 
truly  described  the  substance  and  the  Legis- 
lature compelled  the  selection  of  one  which 
would  limit  the  owner's  sales  and  damage 
his  trade.  The  oleomargarine  cases  ai<e  ir- 
relevant These  are  cases  of  deceit  by  dis- 
guise and  damage  by  sale  of  the  cheap  and 
Inferior  as  and  for  the  costly  and  superior 
article.  This  Is  a  case  of  two  names  for  the 
same  substance.  One  describes  It  at  least  as 
well  as  the  other.  The  defendants  are  com- 
pelled to  use  the  first  to  Identify  the  pure 
substance.  Without  prolong^lng  this  dissent 
further,  I  think  such  legislation  is  unconsti- 
tutional both  imder  the  Ck>nstltutlon  of  this 
state  and  under  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States.  It 
tends  to  deprive  the  citizen  of  liberty  and 
property  contrary  to  law  by  requiring  him  to 
change  the  name  and  designation  under 
vi-hlch  he  purchased  this  property,  and  give 
it  some  name  or  designation  Instead  offensive 


to  some  part  of  the  trade  without  any  legal 
foundation  or  reaatm  for  so  doing.  I  make 
no  question  but  that  If  It  had  been  shown 
that  the  article  was  Injurious  to  health,  or 
the  sale  of  It  constituted  a  leg^al  fraud,  tbe 
state  In  the  exercise  of  Its  police  power 
might  restrict  its  sale  by  requiring  it  to  be 
branded  with  some  unpopular  name.  If  that 
name  alone  truly  designated  the  substance. 
That  would  be  a  reasonable  police  regulation 
Interfering  with  interstate  commerce  to  some 
extent,  but  not  to  an  unlawful  extent  It 
would  restrict  and  Impede  that  commerce  by 
forbidding  the  persons  engaged  therein  from 
selling  or  further  dealing  in  the  articles  of 
commerce  after  such  articles  had  reached 
this  state,  but  It  would  be  Justified  by  the 
necessities  of  the  case.  I  also  think  there 
the  power  of  tbe  state  Liegislature  ends,  and, 
when  the  state  regulation  is  shown  to  have 
no  foundation  in  the  police  power  of  the 
state,  such  regulation  becomes  ineffective  to 
restrain  or  Interfere  with  the  further  traffic 
by  the  person  engaged  in  Interstate  com- 
merce in  such  article.  So  that  both  on  4he 
ground  that  the  statute  restricts  without 
warrant  the  constitutional  rights  of  the  accus- 
ed and  that  It  restricts  interstate  commerce 
by  restraining  the  sale  of  such  articles  of 
commerce  after  they  have  reached  this  state 
without  any  valid  reason  for  such  restriction, 
I  am  convinced  that  the  Judgment  of  the 
court  below  should  be  reversed.  Jewett  r. 
Small,  20  S.  D.  232,  106  N.  W.  738;  Browa 
V.  Maryland,  12  Wheat  419,  6  L.  Ed.  678; 
SchoUenherger  v.  Penu.,  171  U.  S.  1,  18  Sup. 
Ct.  767,  43  I<.  Ed.  49;  Cooke  on  the  Com- 
merce Clause,  I  91,  and  cases;  alM  aectioB 
99,  and  cases. 
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In  le  ORIDLBT  «t  A 
GRIDLBT  et  al.  t.  LENROOT  et  al. 

(Sapreme  Court  of  Minnesota.    June  24,  1910.) 

(Syllalut  ly  the  Court.) 

NAVIOABI.B  Waters  (8  46*)  —  Rifabiait 
Rights  —  Deeds  —  Description  of  Land 
convbted. 

Th<f  owner  of  an  unplatted  tract  of  land 
bordering  on  the  River  St.  Louis,  on  March  30, 
1874.  executed  a  deed  of  a  portion  of  the  tract 
to  the  appellant's  remote  srantor,  in  which  the 
land  conveyed  was  described  as  follows:  "So 
much  of  the  north  half  of  lota  2  and  3,  in  sec- 
tion 26,  township  48,  of  range  15,  in  said  county 
(St.  Louis),  as  lies  within  100  feet  from  the 
center  line  of  the  railroad  of  said  corporation 
as  the  same  is  constructed  tbroiigh  said  lots  2 
end  8  on  the  east  side  of  said  center  line  and 
within  50  feet  of  the  said  center  line  on  the 
west  side  thereof."  The  westerly  or  land  side 
boundary  of  the  land  so  described  was  wholly 
over  dry  land,  and  the  easterly  or  river  side 
boundary  line  was  over  dry  land  for  approxi- 
mately one-half  of  its  length ;  but  the  rest 
of  it  extended  across  the  shallow  waters  of  the 
river.  Held,  that  the  grantee  acquired  by  the 
deed  no  title  or  rights  of  any  kind  to  or  in 
the  part  of  the  tract  lying  easterly  of  the 
easterly  boundary  line  of  the  jwrt  of  the  tract 
described  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  iS  286-289;  Dec.  Dig.  S 
46.*] 

Appeal  from  District  Court,  St.  Louis  Coun- 
ty;  Wm.  A.  Cant,  Judge. 

Application  of  Emma  E.  Oridley  and  oth- 
ers to  register  title  to  certain  lands.  John 
L.  Lenroot  and  others  file  objections.  Judg- 
ment for  applicants,  and  defendant  Northern 
Pacific  Railway  Company  appeals.    Affirmed. 

Emerson  Hadley  and  Oscar  Mitchell,  for 
appellant  John  G.  Williams,  for  respond- 
ents. 

START,  C  J.  This  is  an  appeal  by  the 
Northern  Pacific  Railway  Company  from  a 
Judgment  of  registration  of  title,  in  favor  of 
the  applicants'  respondents  herein,  made  by 
the  district  court  of  the  county  of  St  Louis 
in  proceedings  for  the  registration  of  title  to 
land.  There  is  little,  if  any,  dispute  as  to 
the  evidentiary  facts,  which  are,  so  far  as 
here  material,  as  follows: 

On  March  30,  1874,  John  L.  Lenroot  was 
the  owner  of  an  unplatted  tract  of  land  bor- 
dering on  the  St  Louis  river,  which  is  nav- 
igable. The  tract  was  located  in  what  la  now 
known  as  Mlnnewalcan  addition  to  Duluth. 
The  Lake  Superior  &  Mississippi  Railroad 
Company  prior  to  the  date  named  had  duly 
surveyed  and  located  Its  railroad  on  and 
along  such  tract,  and  it  had  instituted  con- 
demnation proceedings  In  the  district  court  of 
the  county  of  St  Louis  to  secure  a  right  of 
way  over  such  tract  200  feet  In  width.  Tlie 
commisslonerB  In  the  condemnation  proceed- 
ings awarded  the  owner  of  the  tract  $150 
damages  for  the  part  thereof  taken  for  the 
right  of  way.  An  appeal  was  taken  from 
the  award  by  the  landowner.    Thereafter  the 


'matter  was  compromised,  and  the  condemna- 
tion proceedings  abandoned,  and  the  owner  of 
the  tract,  John  L.  Lenroot,  on  March  30, 
1874,  in  consideration  of  $125,  executed  to  the 
railroad  company  his  deed  of  that  portion  of 
the  tract  which  was  described  therein.  The 
here  material  part  of  the  deed  was  In  these 
words:  "I,  John  L.  Lenroot,  •  •  •  do  by 
these  presents  grant,  bargain,  sell,  convey  and 
confirm  to  said  the  Lake  Superior  &  Missis- 
sippi Railroad  Company,  its  successors  and 
assigns,  forever,  the  following  premises,  strip 
and  parcel  of  land,  being  so  much  of  the 
north  half  of  lots  two  (2)  and  three  (3),  in 
section  twenty-six  (26),  township  forty-nine 
(49),  of  range  fifteen  (15),  in  said  county,  as 
lies  within  one  hundred  (100)  feet  from  the 
center  line  of  the  railroad  of  said  corpora- 
tion as  the  same  Is  constructed  through  said 
lots  two  (2)  tlnd  three  (3),  on  the  east  side 
of  said  center  line  on  the  west  side  thereof 
(being  a  strip  one  hundred  [100]  feet  In 
width),  including  the  main  and  side  tracks 
constructed  thereon.  •  •  » ••  The  wester- 
ly or  land  side  boundary  line  ot  the  land  de- 
scribed in  this  deed  was  wholly  on  and  over 
dry  land,  and  the  easterly  or  river  side 
boundary  line  thereof  was  on  and  over  dry 
land  for  approximately  one-half  of  its  length, 
but  the  rest  of  it  extended  across  the  shifllow 
waters  of  the  river.  The  appellant  has  suc- 
ceeded to  all  of  the  rights  of  the  railroad 
company  In  and  to  the  land  described  In  the 
deed  of  Lenroot  to  it 

It  is  not  controverted  that  the  applicants 
and  respondents  have  succeeded  to  whatever 
title  and  rights  in  and  to  the  land  here  in 
question  which  nemained  in  Lenroot  after  he 
executed  the  deed  to  appellant's  remote  gran- 
tor. The  trial  court  found  that  the  applicants 
and  respondents  were  the  owners  of  such  title 
and  interest,  namely:  "All  that  part  of  gov- 
ernment lot  two  (2)  In  section  twenty-six  (26), 
township  forty-nine  (49)  north,  of  range  fif- 
teen (15)  west,  St  Louis  county,  Minnesota, 
that  lies  easterly  of  a  line  drawn  parallel 
with  and  one  hundred  (100)  feet  easterly  of 
the  center  line  of  the  main  track  of  the  Lake 
Superior  &  Mississippi  Railroad  Company,  as 
It  was  constructed  across  said  lot  two  (2)  on 
March  30,  1874,  which  center  line  is  the  cen- 
ter line  of  main  track  of  the  Northern  Pacific 
Railway  (Company,  as  now  constructed  over 
said  lot,  and-  that  lies  between  the  northerly 
and  southerly  lines  of  Mlnnewakan  addition 
to  Duluth,  according  to  the  United  States 
government  survey  thereof." 

The  sole  question  for  our  decision  Is  wheth- 
er this  finding  is  sustained  by  the  evidence. 
The  answer  to  this  question  depends  upon 
whether  the  deed  of  Lenroot  to  the  railroad 
company  carried  with  It  the  riparian  right  or 
estate  appurtenant  to  the  land  adjacent  to 
that  part  of  the  easterly  or  river  side  bound- 
ary line  of  the  granted  premises  which  ex- 
tended over  the  waters  of  the  river.    This 


*For  other  cases  see  lams  topio  and  lectioa  NUMBER  in  Dec.  *  Am.  Digs.  U07  to  data,  *  Reporter  Indexes 
126N.W.-57 
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calls  for  a  construction  of  the  deed  for  the 
purpose  of  ascertalnlug  the  intention  of  the 
parties  to  it,  which  is  to  be  ascertained  by 
reading  the  deed  In  the  light  of  the  admitted 
circumstances  under  which  It  was  made. 

It  will  be  helpful,  before  considering  the 
'  language  of  the  deed,  to  refer  to  the  decisions 
of  this  court  relevant  to  the  rights  of  ripari- 
an owners  along  the  river  and  bay  of  St. 
Louis.  It  appears  from  such  decisions  that 
in  1874,  when  the  deed  in  question  was  made, 
the  question  of  the  severability  and  owner- 
ship of  riparian  rights  apart  from  the  own- 
ership of  the  shore  line  had  not  been  passed 
upon  by  this  court;  but  attempts  had  been 
made  so  to  sever  and  grant  riparian  rights 
by  platting  the  submerged  lands  of  the  bay 
and  delineating  upon  the  plat  thereof  lots, 
blocks,  and  streets.  It  was  held  in  1888,  in 
the  case  of  Lake  Superior  Land  Co.  v.  Emer- 
son, 38  Minn.  406,  38  N.  W.  200,  8  Am.  St 
Bep.  670,  that  riparian  rights  could  not  be 
severed  and  transferred  apart  from  the  shore, 
so  as  to  be  rights  in  gross.  This  case  was, 
however,  overruled  the  next  year  by  the  case 
of  Hanford  v.  Railway  Co.,  43  Minn.  104,  42 
N.  W.  KW,  44  N.  W.  1144,  7  L.  R.  A.  722,  in 
which  it  was  held  that  riparian  rights  could 
be  severed  and  transferred  apart  from  the 
8hor6.  Another  question  in  the  case  cited 
was  whether  the  railroad  company  acquired 
the  riparian  rights  appurtenant  to  one  of  the 
tracts  of  land  which  it  obtained  for  railway 
purposes  by  condemnation  proceedings.  The 
tract  was  described  in  the  petition  by  metes 
and  bounds  on  the  landward  side  only.  No 
line  along  the  shore  or  water  side  teas  given, 
but  the  last  of  the  lines  given  was  described 
as  extending  into  the. bay  of  St  Louis.  The 
description  concluded  with  the  words:  "In- 
cluding all  the  premises  between  the  lines  so 
described  and  the  said  bay  of  St.  Louis."  It 
was  held  that  the  riparian  rights  were  ac- 
quired by  the  condemnation  proceedings. 
There  could  have  been  no  other  reasonable 
conclusion,  for  the  bay  was  expressly  made 
one  of  the  boundaries  of  the  tract  acquired. 
The  Hanford  Case  was  followed  in  Bradsbaw 
V.  Dulutb  Imperial  Mill  Co.,  52  Minn.  59,  53 
N.  W.  10C6,  and  it  was  also  held  that  the 
platting  of  Rice's  point  on  the  bay  in  1858 
Into  blocks,  some  of  which  were  out  in  the 
water,  beyond  and  in  front  of  the  shore  block, 
distinctly  indicated  an  intention  .on  the  part 
of  the  riparian  owner  to  separate  the  shore 
blocks  from  the  submerged  blocks.  In  reach- 
ing this  conclusion  it  Is  evident  that  the 
court  did  not  regard  as  significant  the  fact 
that  the  platting  was  made,  as  was  the  deed 
here  in  question,  before  this  court  had  decid- 
ed that  riparian  rights  could  be  severed  and 
transferred  apart  from  the  shore. 

The  case  of  Northern  Pacific  Ry.  Co.  v. 
Scott  &  Holston  Lumber  Co.,  73  Minn.  25,  75 
N.  W.  737,  involved  the  subject  of  the  sev- 
erance and  transfer  of  riparian  rights  apart 
from  the  shore  line,  and  the  Hanford  Cose 
in  this  respect  was  followed.    The  case  also 


involved  the  question  of  the  effect  of  the  plat- 
ting and  transfer  of  certain  submerged  land 
upon  the  riparian  rights  of  the  owner  of  a 
shore  block.  Counsel  for  the  appellant  here- 
in seems  to  rely  upon  the  case  cited  as  de- 
cisive in  its  favor  of  the  case  at  bar.  An  ex- 
amination of  the  facts  of  the  case  cited  In- 
dicates that  the  decision  of  that  case  has  but 
little,  if  any,  relevancy  to  the  one  here  under 
consideration.  In  that  case  the  owner  of 
lands  bordering  on  the  bay  of  St  Louis  plat- 
ted them,  with  a  portion  of  the  submerged 
lauds  in  front  of  them.  He  made  and  re- 
corded a  plat  thereof,  on  which  was  indicat- 
ed a  public  alley  30  feet  wide  in  front  of  one 
of  the  shore  blocks.  Next  in  front  of  this 
alley  lines  were  drawn  on  the  plat  embracing 
a  tract  of  submerged  land,  200  feet  In  width, 
which  was  the  outermost  lot  or  tract  platted, 
and  its  exterior  line  was  the  outermost  line 
on  the  plat.  The  tract  was  thereafter  con- 
veyed by  the  platter  by  reference  to  the  plat. 
It  was  held  that  the  riparian  rights  originally 
Incident  to  the  shore  block  were  severed 
therefrom  by  the  plat  and  attached  to  the 
outermost  lot  or  tract  The  question  in  the 
case  cited  was  whether  the  riparian  rights 
had  been  severed  from  the  shore  line  or 
block,  and  it  was  held  upon  the  facts  stated 
that  they  had  been.  In  the  case  at  bar  the 
contention  of  appellant  is.  In  effect,  that  there 
was  no  severance  of  such  rights  from  the 
shore  line  by  the  deed  in  question. 

It  is  quite  obvious  that  if  the  case  cited. 
In  view  of  its  facts,  is  here  at  all  relevant, 
it  does  not  support  the  contention  of  the  ap- 
pellant Now,  if  the  deed  in  question  be  read 
and  construed  with  reference  to  the  circum- 
stances under  which  it  was  made  and  the  de- 
cisions of  this  court  to  which  we  have  re- 
ferred, there  can  be  no  fair  doubt  as  to  the 
intention  of  the  parties.  If  they  had,  as  was 
done  in  the  Hanford  Case,  made  the  river  the 
easterly  boundary  line  of  the  strip  of  laud 
conveyed,  it  would  be  clear  that  it  was  their 
intention  to  convey  all  the  riparian  rights 
appurtenant  to  the  shore  line.  They  did  not 
so  describe  the  granted  premises ;  but,  on  the 
contrary,  the  deed  conveys  a  strip  of  land, 
describing  it  by  metes  and  bounds,  and  des- 
ignates two  parallel  boundary  lines,  one  ou 
the  land  side  and  the  other  on  the  water 
side  of  the  center  line  of  the  railroad  of  the 
grantee,  as  the  same  was  then  located  on  the 
ground.  Again,  where  the  boundary  line  of 
the  strip  on  the  water  side  strikes  the  wa- 
ter, it  does  not  stop  at  the  water's  edge: 
but  it  is  extended  across  the  water  until  It 
again  strikes  the  shore,  thus  Inclosing  the 
land  conveyed  within  the  two  designated  par- 
allel boundary  lines,  which  are  fixed  Inde- 
pendently of  the  shore  line.  This  clearly  neg- 
atives any  Intention  to  bound  any  part  of  the 
granted  premises  by  the  river,  or  to  project 
the  shore  line  into  the  water;  but  It  do«s 
show  that  it  was  the  Intention  of  the  parties 
to  limit  the  grant  for  all  purposes  to  the  strip 
of  land  included  within  the  boundary  lines. 
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and  to  exdnde  therefrom  all  riparian  rights. 
We  BO  construe  the  deed. 

It  follows  that  the  trla>  court  correctly 
construed  the  deed,  that  its  findings  of  fact 
are  sustained  by  the  evidence,  and  that  the 
Judgment  appealed  from  must  be  affirmed. 
So  ordered. 


In  re  IiA  RUB  INV.  CO. 
I4A  RUE  INV.  CO.  V.  NORTHERN  PAC.  RT. 

CO.  et  al. 
(Supreme  Court  of  Minnesota.    June  24,  1910.) 

Appeal  from  District  Court,  St.  Louis  Coun- 
ty:  \Vm.  A.  Cant,  Judge. 

Application  of  the  La  Rue  Investment  Comr 
pany  to  register  title  to  certain  land.  The 
Northern  Pacific  Railway  Company  and  others 
file  objections.  Judgment  for  applicant,  and 
defendant  railway  company  appeals.     Affirmed. 

Washburn,  Bailey  &  Mitchell,  for  appellant. 
Marion  Douglas,  for  respondent. 

PER  CURIAM.  This  case  involves  the  same 
questions  as  the  case  of  Gridley  et  al.  v.  Len- 
root  et  III..  12(5  N.  W.  897,  in  which  the  opin- 
ion  is   filed   herewith. 

Judgment  affirmed. 


BERGSTROM  ▼.  JOHNSON  et  al. 
(Supreme  Court  of  Minnesota.    June  17,  1910.) 

(8vnalu$  hy  the  Court.) 

1.  Vendor  and  Ptjbchaskb  (§  230*)— Bona 
Fide  Pukchabeb. 

A  deed  conveying  land  to  plaintiff  was  ex- 
pressly made  subject  to  an  outstanding  "permit 
to  cut  and  remove  the  softwood  timber  thereon. 
*  *  •  expiring  May  1,  1907."  The  date  of 
the  expiration  of  the  permit  was  erroneously 
given  in  the  deed.  It  in  fact  expired  Septem- 
ber 1,  1907.  The  permit  contained  a  provision 
for  an  extension  of  the  time  within  which  to 
remove  the  timber.  In  addition  to  the  informa- 
tion communicated  by  the  deed,  plaintiff  at  the 
time  of  the  purchase  of  the  land  was  verbally 
informed  of  the  existence  of  the  permit  by  the 
agent  of  the  vendor.  It  is  held  that  the  infor- 
mation conveyed  both  verbally  and  by  the  deed 
of  the  outstanding  permit  was  sufficient  to  put 
plaintiff  upon  inquiry  as  to  its  terms  and  pro- 
visions, and,  having  failed  to  make  the  same, 
he  was  not  in  good  faith  a  purchaser  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  !§  502-512;  Dec.  Dig.  § 
230.*] 

2.  Vendor   and   Pubchabeb   (g   230*)- Bona 
Fide  Pubcuaseb. 

Plaintiff  was  not  justified  in  relying  upon 
the  recital  in  the  deed,  or  upon  the  verbal  in- 
formation of  the  grantor,  that  the  permit  ex- 
pired May  1,  1907.  He  should  have  made  fur- 
ther inquiry  into  the  matter,  ascertained  the 
name  of  the  permit  holder,  and  learned  from 
him  all  the  facts. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §i  502-^12;  Dec.  Dig.  { 
230.*] 

(Additioruil  SylXahv*  hy  Editorial  Staff.) 

3.  Vesdob  and   Pdbciiaseb  (8  220*)— "Bona 
Fide  Pubcuaseb"— Essential  Elements. 

The  essential  elements  of  a  "bona  fide  pur- 
chaser" of  land  are,   first,   the  payment  of  a 


valuable  consideration;  second,  good  faith  and 
absence  of  purpose  to  take  an  unfair  advantage 
of  third  persons;  and,  third,  absence  of  no- 
tice, actual  or  constructive  of  outstanding  rights 
of  others. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  CJent  Dig.  U  461-4C5,  720;  Dec. 
Dig.  !  220.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  825-^0;   vol.  8,  p.  7591.] 

4.  Notice   (8   6*)  —  (JoNsrancTivE   Notice  — 

Facts  Putting  on  Inquibt. 

The  law  imputes  to  a  person  Jmowledge  of 
all  facts  which  the  exercise  of  ordinary  diligfnce 
would  by  investigation  disclose. 

[EJd.  Note. — For  other  cases,  see  Notice,  Cent. 
Dig.  ii  4-7 ;   Dec.  Dig.  ^  6.*) 

Appeal  from  District  Court,  St.  Louis  Coun- 
ty ;  Wm.  A.  Cant,  Judge. 

Action  by  Alex  Bergstrom  against  Anton 
Johnson  and  another.  Verdict  for  defend- 
ants, and  plaintiff  appeals  from  an  order  de- 
nying a  new  trial.    Afflrmed. 

Walter  L.  Case  and  John  A.  Keyes,  for  ap- 
pellant Fryberger  &  Fulton,  for  respond- 
ents. 

BROWN,  J.  Action  to  recover  damages 
for  the  alleged  wrongful  and  unlawful  cut- 
ting and  removing  of  a  quantity  of  timber 
from  land  owned  by  plaintiff.  A  verdict  was 
directed  for  defendant,  and  plaintiff  appeal- 
ed from  an  order  denying  a  new  trial. 

The  facts,  undisputed,  are  substantially  as 
follows:  The  Boston  &  Duluth  Farm  Land 
Company  was  the  owner  of  the  land,  and  had 
contracted  to  sell  and  convey  the  same  to  one 
Ilcudrickson,  who  assigned  the  contract  to 
the  Dixon  Farm  Land  Company.  That  com- 
pany, on  October  8,  1006,  sold  the  right  to 
cut  and  remove  all  the  softwood  timber  stand- 
ing upon  the  land  to  the  Zenith  Cedar  Com- 
pany, defendant  herein,  for  the  consideration 
of  $2,500.  The  c<»tract  gave  the  Cedar  Com- 
pany until  September  1,  1907,  to  remove  the 
timber,  with  the  privilege  of  an  extension,  if 
weather  conditions  interfered  with  its  worlc, 
until  September  1,  1908,  upon  the  payment  of 
all  taxes  then  due  upon  the  land.  The  Hen- 
drickson  contract  of  sale  was  never  complet- 
ed, and  the  title  to  the  land  reverted  to  tlie 
Boston  &  Duluth  Farm  Land  Company. 
Thereafter,  on  December  31,  1006,  thot  com- 
pany sold  and  conveyed  the  land  to  plaintiff 
for  the  consideration  of  $702.37.  Neither  the 
Hendrlckson  contract,  the  assignment  thereof, 
nor  the  logging  permit,  were  ever  recorded. 
Plaintiff's  deed  was  not  recorded  until  May 
23,  1907.  Prior  thereto,  in  March,  1907,  de- 
fendant entered  upon  the  land  aud  com- 
menced cutting  and  removing  the  timber  un- 
der Its  permit.  Weather  conditions  inter- 
fered with  its  work,  and  defendant  subse- 
quently paid  the  taxes  assessed  against  the 
land  and  secured  an  extension  of  the  time 
for  completing  the  work  of  removal,  as  pro- 
vided for  by  the  permit,  until  September  1, 
1908.    Before  that  date  defendant  cut  and  re- 


•For  etiier  cassi  see  iam«  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  t  Reporter  Indsxei 
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moved  all  the  timber,  and  plaintiff  brought 
thlB  action  to  recorer  the  value  thereof. 

The  only  question  presented  Is  whether 
plaintiff  was  a  purchaser  of  the  land  in  good 
faith  and  without  notice  of  the  rights  of  de- 
fendant under  its  logging  permit.  The  con- 
veyance to  plaintiff,  was,  aa  expressed  In  the 
deed,  "subject,  however,  to  a  permit  to  cut 
and  remove  the  softwood  timber  thereon,  said 
permit  expiring  May  1,  1907."  This  excep- 
tion was  npt  only  inserted  In  the  deed,  but 
at  the  time  plaintiff  purchased  the  land  he 
was  verbally  informed  of  the  existence  of  the 
permit,  so  that  there  is  no  controversy  about 
the  fact  that  he  had  actual  notice  of  the  fact 
that  the  timber  had  been  previously  sold. 
The  permit  in  fact  expired  September  1, 1907, 
but  the  date  was  erroneously  given  In  the 
deed  as  May  1st.  Plaintiff  testified  in  ref- 
erence to  his  Information  of  the  outstanding 
permit  that  the  agent  representing  the  land 
company  from  which  he  I>ought  the  land,  and 
who  conducted  all  the  negotiations  with  ref- 
erence thereto,  did  not  undertake  to  sell  bim 
the  timber,  but  that  "he  made  the  price  $702.- 
37  on  the  land,  and  told  me  I  had  a  very  good 
chance  to  get  the  timber  after  the  1st  of 
May."  He  further  testified  that  he  made  no 
Inquiry  as  to  the  terms  of  the  i)ermlt,  nor  as 
to  who  held  the  same,  and  that  he  relied 
wholly  upon  the  terms  of  the  deed  and  the 
statement  of  the  agent  of  the  land  company 
that  it  expired  May  1,  1907. 

The  essential  elements  of  a  bona  fide  pur- 
chase of  real  property  are  (1)  the  payment  of 
a  valuable  consideration ;  (2)  good  faith,  and 
without  purpose  to  take  an  unfair  advantage 
of  third  persons;  and  (3)  absence  of  notice, 
actual  or  constructive,  of  outstanding  rights 
of  others.  Of  these,  the  last  only  is  involved 
in  this  ease.  It  is  the  contention  of  plaintiff 
that  he  was  required  to  take  notice  only  of 
the  permit  mentioned  in  his  deed,  and,  hav- 
ing bought  and  paid  for  the  property  in  reli- 
ance on  the  recital  therein  that  the  permit 
expired  May  1,  1907,  he  was  not  chargeable 
with  bad  faith  by  his  failure  to  make  fur- 
ther inquiry,  and,  in  any  event,  that  he  was 
Justified  In  relying  and  acting  upon  the  state- 
ment of  the  grantor's  agent  as  to  the  time  the 
permit  expired,  and  was  under  no  obligation 
to  pursue  the  subject  further.  We  are  unable 
to  concur  in  this  view  of  the  law.  The  law 
Imputes  to  a  person  knowledge  of  all  facts 
which  the  exercise  of  common  prudence  or 
ordinary  diligence  would  by  investigation  and 
inquiry  develop  and  disclose.  No  person  can 
claim  the  position  of  bona  fide  purchaser  of 
property,  when  he  is  informed  before  making 
the  purchase  that  a  third  person  has  some 
title  or  interest  adverse  to  the  grantor.  If 
he  Is  informed  of  an  outstanding  claim, 
be  is  under  legal  obligation  to  investigate  and 
inquire  into  its  merits,  and,  falling  to  do  so,  is 
not  a  purchaser  in  good  faith,  within  the  mean- 
ing ot  the  law,  if  such  outstanding  claim 
or  title  be  valid.  In  the  case  at  bar,  plaintiff 
was  Informed  of  the  outstanding  permit,  and 


this  conv^ed  to  him  notice  of  the  existence 
of  rights  In  some  other  person,  and  of  all  the 
facts  which  inquiry  concerning  those  rights 
would  have  disclosed,  including  the  terms  of 
the  permit  and  the  provisions  thereof  grant- 
ing an  exten8l<xi  of  the  time  within  which 
the  timber  might  be  removed.  23  Am.  &  Eng. 
E^cy.  Law,  508.  Reasonable  inquiry  upon 
this  subject  would  have  brought  these  facts 
to  light,  and  conveyed  to  him  complete  in- 
formation concerning  the  rights  of  defendant; 
at  least,  we  are  bound  to  assume,  since  the 
right  of  extension  was  contained  in  the  T)er- 
mlt,  that  inquiry  of  the  holder  thereof  would 
have  disclosed  the  fact 

As  no  Inquiry  was  made,  plaintiff  as  a  mat- 
ter of  law  was  not  a  purchaser  in  good  faith, 
unless  bis  further  contention  be  sound  that 
the  information  verbally  communicated  to 
him  by  his  grantor's  agent  rendered  unneces- 
sary further  Inquiry.  Counsel  dte,  in  sup- 
port of  this  particular  theory  of  the  case  that 
inquiry  of  the  grantor  was  sufficient,  Jones 
V.  Smith,  1  Hare,  43,  and  other  English  cas- 
es. While  these  authorities  seem  to  sustain 
the  claim,  they  are  clearly  distlngnlBhable 
from  a  case  involving  facts  like  those  at  bar, 
and  were  in  effect  overruled  by  the  later  ESag- 
Ilsh  case  of  Palmer  v.  Harland,  17  Chan.  DIv. 
353.  It  was  held  In  that  case.  Involving  a 
lease  of  land,  that  the  lessee  had  no  right  to 
rely  upon  the  statements  of  his  lessor  as  to 
the  effect  of  an  outstanding  claim  to  the  prop- 
erty. The  rule  laid  down  by  that  case  Is  fol- 
lowed generally  by  the  courts  of  this  coun- 
try. Acree  v.  Rozzell,  108  S.  W.  840,  32  Ky. 
Law  Rep.  1342 ;  Asher  v.  Ford  Lumber  Co, 
109  S.  W.  899,  33  Ky.  Iaw  Rep.  222 ;  Poca- 
hontas Tanning  Co.  v.  Boom  Co.,  63  W.  Va. 
685,  60  S.  B.  890 ;  Simmons  Creek  Coal  Co. 
V.  Doran,  142  U.  S.  417,  12  Sup.  Ct  239.  35 
L.  Ed.  low ;  Price  &  Bevins  v.  McDonald.  1 
Md.  403,  5i  Am.  Dec.  657 ;  Wilson  v.  Hunter. 
30  Ind.  466 ;  Deason  v.  Taylor.  53  Miss.  697 ; 
Booth  V.  Yenney  (N.  J.  Ch.)  66  At!.  1092: 
Peterson  v.  Weist,  48  Wash.  339,  93  Pac.  519. 

The  case  of  Mercantile  Bank  v.  Parsons, 
54  Minn.  66,  55  N.  W.  825,  40  Am.  St  Rep. 
299,  does  not  sustain  plalntUTs  contention 
that  a  sufficient  inquiry  was  made  concern- 
ing the  rights  of  the  holder  of  the  outstand- 
ing permit  It  appeared  in  that  case  that 
Fletcher  had  conveyed  certain  property  to 
one  Crowell  "as  trustee,"  the  Cleveland  Mort- 
gage Company  being  the  beneflclary,  which 
trust  was  invalid.  Crowell  subsequently  made 
a  declarati<m  of  trust  In  favor  of  other  pai^ 
ties.  The  court  held  that  the  form  of  the 
deed  to  Crowell  "as  trustee"  put  persons 
dealing  with  him  upon  inquiry  concerning  the 
nature  of  his  title  and  trusteeship,  and  that 
a  sufficient  inquiry  in  that  case  had  been 
made.  The  court  remarked  that  naturally 
the  persons  of  whom  to  inquire  were  Fletcher, 
the  grantor,  and  Crowell,  the  grantee,  and 
that  as  Fletcher  knew  nothing  of  the  second 
declaration  of  trust,  inquiry  of  him  would 
bare  disclosed  none  ot  the  facts,  and  that. 
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under  the  drcnmstances  there  presented.  In- 
quiry of  Crowell  and  reliance  npon  his  rep- 
resentations were  sufficient  No  other  sonrces 
of  information  were  suggested  by  the  record 
or  made  known  to  the  purchaser  at  the  time. 

In  the  case  at  bar,  plaintiff  had  actual  no- 
tice oif  an  outstanding  permit  to  cut  the  tim- 
ber, and  be  made  no  inquiry  whatever  to 
learn  the  name  of  the  person  holding  the 
same,  or  as  to  Its  terms  and  provisions.  He 
relied  wholly  upon  the  statements  of  his  gran- 
tor that  it  expired  on  May  1,  1907.  This  was 
not  the  prudent  inquiry  required  of  a  bona 
fide  purchaser.  The  rights  of  third  persons 
cannot  thus  'be  extinguished.  The  purchaser 
of  property  Incumbered  by  an  outstanding 
but  unrecorded  mortgage,  of  which  he  had  no- 
tice, might,  if  plaintiff's  position  be  sound, 
with  equal  propriety  contend  that  reliance  up- 
on the  assertions  of  his  grantor,  the  mortga- 
gor, that  the  mortgage  had  been  paid,  was  suf- 
ficient to  give  him  the  standing  of  a  bona  flde 
purchaser.  This,  of  course,  could  not  be  so, 
nor  the  mortgagee' thus  eliminated  from  con- 
sideration. It  does  not  matter  that  the  name 
of  the  permit  holder  did  not  appear  In  the 
deed.  Plaintiff  should  have  made  an  effort  to 
ascertain  the  name.  Wade  on  Notice,  313; 
Christmas  ▼.  Mitchell,  8  Ired.  Eq.  (N.  C.)  535. 
Nor  was  the  information  conveyed  by  the  deed 
BO  Indefinite  and  uncertain  as  to  dispense  with 
an  effort  on  plaintiff's  part  to  learn  the  facts. 
Wade  on  Notice,  316 ;  Bellas  v.  Uoyd.  2 
Watts  (Pa.)  401.  PlalntlCTs  information  was 
unequivocal,  and  notified  him  of  the  fact,  and 
this  was  all  that  was  necessary  to  put  him 
npon  inquiry.  He  occupies  no  better  posi- 
tion than  his  grantor.  St.  John  v.  Sinclair, 
108  Minn.  274,  122  N.  W.  104. 

This  disposes  oif  all  questions  requiring 
special  mention,  Including  the  assignments  of 
error  challenging  the  admission  of  evidence 
tending  to  show  the  extent  of  plaintlfTs 
knowledge  of  the  outstanding  permit.  There 
was  no  error  in  the  admission  of  this  evi- 
dence. 

Order  affirmed. 


STATE  V.  BELL. 
(Supreme  Court  of  Minnesota.    June  24,  1910.) 

(Sytlabut  hv  the  Court.) 

Taxation  (J  683*)  —  Assessment  —  Personal 
Propebtt. 

In  1906  the  assewor  of  Minneapolis  made 
an  arbitraiT  assessment  against  Bell  for  "cred- 
its." Bell  had  previously  made  a  return  of  per- 
sonal property  to  the  assessor  of  Dxcplsior,  in 
the  same  county,  where  he  resided.  Held,  in  the 
absence  of  evidence  that  Bell  owned  no  such 
property,  or,  owning  it.  had  previously  listed  It 
tor  taxation  at  Elzcelsior,  or  of  an  application 
to  the  county  board  of  equalization,  judgment 
was  properly  directed  In  favor  of  the  state. 

[Ed.    Note.— For  other   cases,   see   Taxation, 
Cent.  Dig.  |  1216;   Dec  Dig.  |  593.*] 


Appeal  from  District  Conrt;  Hennepin 
County;  Frank  C.  Brooks,  Judge. 

Action  by  the  State  against  J.  E.  Bell. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. On  the  death  of  appellant,  David  C. 
Bell,  his  executor,  was  substituted.  Order 
affirmed. 

Harlan  P.  Roberts,  for  appellant  AI.  J. 
Smith  and  Elmer  W.  Oray,  for  the  State. 

O'BRIEN,  J.  J.  E.  Bell  was  a  resident  of 
the  village  of  Excelsior,  Hennepin  county.  May 
1,  1006,  and  filed  with  the  assessor  of  that 
village  a  statement  which  purported  to  con- 
tain a  list  of  his  personal  property  subject  to 
taxation.  In  July  of  the  same  year  the  as- 
sessor of  the  city  of  Minneapolis,  Hennepin 
county,  made  an  arbitrary  assessment  against 
him  for  "credits  other  than  of  banks,  banlcers, 
and  stock  Jobbers,"  in  the  sum  of  $50,000. 
Mr.  Bell  appeared  before  the  board  of  equal- 
ization of  the  city  of  Minneapolis  and  object- 
ed to  this  assessment,  upon  the  ground  that 
he  was  not  a  resident  of  that  city.  The  as- 
sessment was  allowed  to  stand,  but  his  attor- 
ney testified  that  he  was  told  by  the  assessor 
that  the  board  of  equalization  had  voted  to 
cancel  it.  Upon  the  trial  no  evidence  was 
offered  to  show  whether  or  not  Bell  in  fact 
owned  the  credits  on  May  1,  1006,  or  that 
the  same  were  assessed  or  returned  for  tax- 
ation in  Excelsior,  or  any  other  place  than 
Minneapolis.  Judgment  was  ordered  for  the 
tax.  After  this  appeal  was  taken  Mr.  Bell 
died,  and  by  stipulation  David  C.  Bell,  his 
executor,  was  substituted  as  defendant 

1.  The  first  assignment  of  error  is  as  to  the 
finding  that  Bell  was  the  owner  of  the  cred- 
its. Under  section  896,  Rev.  Laws  1905,  the 
citation  was  prima  fade  evidence  of  the  ex- 
istence of  the  property  and  Its  ownership, 
and  in  the  absence  of  any  evidence  upon  this 
point  the  presumption  became  conclusive. 

2.  The  next  is  as  to  the  finding  it  was  not 
proven  that  any  of  these  credits  were  listed 
or  returned  for  taxation  at  the  village  of  Eix- 
celsior.  An  examination  of  the  record  fails 
to  show  any  attempt  by  anybody  to  make 
such  proof.  The  finding  of  the  court  in  this 
respect  amounted  to  this:  That  beginning 
with  the  prima  facie  presumption  as  to  the 
existence  of  the  proiierty  it  was  necessary  for 
the  defendant  to  show  either  that  he  was  not 
the  owner  of  any  such  property,  or  that  it 
had  been  already  properly  listed  for  taxa- 
tion. 

3.  If  the  reason  Bell  refrained  from  apply- 
ing to  the  county  board  of  equalization  was 
because  of  information  and  advice  received 
from  the  assessor  that  the  assessment  made 
against  him  had  been  canceled  by  the  city 
board  of  equalization,  such  fact  does  not  go 
to  the  merits  of  the  tax,  nor  excuse  him  from 
taking  any  other  steps  necessary  to  protect 
his  rights.  A  public  officer  has  no  power  to 
estop  the  state  or  any  of  its  governmental 
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agencies  In  this  manner,  and  the  question  of 
responsibility  must  be  settled  In  an  action  be- 
tween the  parties  as  individuals. 

4.  The  fludings  of  fact  were  therefore  sus- 
tained by  the  evidence,  and  upon  those  find- 
ings the  trial  court  correctly  concluded  that 
the  state  was  entitled  to  judgment.  We  have 
a  case  where  the  defendant  is  a  resident  of 
the  county  In  which  the  tax  was  levied,  and 
was  presumptively  the  ^wner  of  the  property 
taxed.  The  only  question  Is  whether  the  tax 
should  be  levied  in  one  or  another  assessment 
district  of  the  same  county.  In  the  absence 
of  a  showing  that  the  property  was  listed  for 
taxation  in  the  district  in  which  the  defend- 
ant resided,  or  that  it  was  listed  more  than 
once  for  taxation,  we  do  not  think  the  situs 
of  the  property  as  between  different  assess- 
ment-districts In  the  same  county  is  material. 
Section  834,  Rev.  Laws  1905,  provides  that 
in  case  of  doubt  between  places  in  the  same 
county  the  proper  place  shall  be  determined 
by  the  county  board  of  equalization.  If  the 
property  owner  was  threatened  with  injustice 
by  assessing  this  property  in  Minneapolis,  in- 
stead of  Excelsior,  his  exclusive  remedy  was 
to  apply  to  the  county  board  of  equalization. 
State  V.  Dunn,  86  Minn.  301,  90  N.  W.  772; 
State  V.  Hynes,  82  Minn.  34,  84  N.  W.  636; 
State  V.  Wlllard,  77  Minn.  190,  79  N.  W.  829 ; 
Clarke  ▼.  Stearns  Ckxiuty,  47  Minn.  552,  50 
N.  W.  615;  State  v.  Clarke,  64  Minn.  556, 
67  N.  W.  1144;  In  re  Jefferson,  35  Minn. 
215,  28  N.  W.  256. 

Order  affirmed. 

JAG6ARD,  J.,  concurs  In  the  conclusion 
reached. 


NELSON  V.  CHICAGO  &  N.  W.  R.  CO. 
(Supreme  Court  of  Minnesota.    June  3,  1910.) 

(Syllahut  hy  the  Court.) 

1.  Release  (S  17*)— Settino  Aside— Fraud. 

A  release  of  a  claim  for  personal  injuries, 
executed  in  reliance  on  fraudulent  and  false 
representations  of  probability  of  recovery,  made 
to  the  injured  person  by  an  attending  ph.vsician 
Sn  the  employ  of  persons  sought  to  be  charged 
therewith,  is  voidable. 

[Ed.  Note.— For  other  casies,  see  Release,  Cent. 
Dig.  S32;   Dec.  Dig.  J  17.*] 

2.  Release  (5  16*)— Mistake. 

Such  release  may  also  be  avoided  when  Its 
execution  was  due  to  a  mutunl  mistake  of  the 
injured  person  and  of  such  a  physician,  who  has 
assisted  in  procuring  the  settlement. 

[Ed.    Note. — For   other    cases,    see    Release, 
Cent.  Dig.  §  31 ;    Dec.  Dig.  f  16.*] 

3.  Ketease  {§  17*)— Validity. 

Where,  however,  such  an  attendin.i;  physi- 
cian in  the  course  of  treatment  expresses  a  mis- 
taken, but  honest  opinion  as  to  the  period 
within  which  the  injured  person,  suffering  from 
a  known  injury,  would  recover,  and  where 
that  expression  of  opinion,  when  made,  had  no 
connection  whatever  with  a  settlement,  or  with 
ucROtiations  for  a  settlement,  a  release  executed 


in  reliance  on  his  statement  under  circnmstances 
here  shown  was  properly  held  valid. 

[Ed.  Note. — For  other  cases,  see  Release,  Dec 
Dig.  i  17.*] 

Appeal  from  District  Court,  Waseca  Coun- 
ty ;   Thomas  8.  Buckham,  Judge. 

Action  by  George  Nelson  against  the  Chi- 
cago &  Northwestern  Uallruud  Company. 
Verdict  for  defendant.  From  au  order  ue-iy- 
Ing  a  new  trial,  plaintiff  appeals. .  Allirme<l. 

F.  B.  Andrews  and  John  Moonan,  for  ai)- 
pellant  Brown,  Abbott  &  Somsen,  for  re- 
spondent. 

JAGGARD,  J.  Plaintiff  and  appellant  was 
Injured,  it  was  for  present  purposes  admit- 
ted, by  the  negligence  of  defendant  Deivud- 
aot  claimed,  among  other  things,  that  iiluiu- 
tiff  had  released  his  claim  against  defendant. 
Plaintiff  replied,  alleging  that  the  relea.se 
was  void  because  of  mutual  mistake,  due  to 
the  mutual  belief  of  the  parties  that  the  In- 
jury was  less  serious  than  It  actually  was. 
The  Jury  returned  a  verdict  for  defendant. 
Plaintiff  appealed  from  the. order  of  the 
court  denying  his  motion  for  a  new  trial. 

Undoubtedly,  as  was  pointed  out  by  Col- 
lins, J.,  in  Hedln  v.  Institute,  62  Minn.  146, 
64  N.  W.  158,  35  I*  R.  A.  417.  54  Am.  St 
Rep.  628,  "false  statements  and  representa- 
tions, to  warrant  ao  action  for  deceit  uiu-t 
be,  generally  speaking,  as  to  a  material  fact 
or  facts,  susceptible  of  knowledge,  and.  if 
they  appear  to  be  mere  expressions  of  opin- 
ion upon  matters  of  conjecture  and  uncer- 
tainty, they  are  not  actionable;  but  there 
are  many  cases  In  which  the  false  assertion 
of  an  opinion  will  amount  to  fraud."  It  is 
equally  well  established  that  releases  of 
claims  for  personal  injuries,  executed  In  re- 
liance on  fraudulent  and  false  representa- 
tions of  probability  of  recovery,  made  to  the 
injured  person  by  an  attending  physician  In 
the  employ  of  the  persons  sought  to  he 
charged,  are  voidable.  Plaintiff  has  referred 
us  to  many  authorities  of  this  kind.  The 
courts,  moreover,  have  generally  viewed  re- 
leases by  the  physician,  acting  as  assistant 
claim  agent,  with  extreme  suspicion,  and  in 
many  cases  in  which  the  physician  has  act- 
ed in  the  dual  capacity  of  claim  agont  .-nd 
doctor,  or  in  which  he  has  violated  the  pn^ 
prleties  of  the  situation  and  has  exprcsse.i 
his  opinion  with  reference  to  or  In  connec- 
tion with  a  settlement  then  pending,  the 
courts  have  avoided  releases  on  the  grourd 
of  mutual  mistake,  w^here  subsequent  experi- 
ence has  shown  that  the  physician  was  in 
fact  wrong.  See,  for  example,  Lumiey  v. 
Railway  Co.,  76  Fed.  60.  22  C.  C.  A.  60; 
Railway  Co.  v.  Fowler,  136  Fed.  119.  69  C. 
C.  A.  lOfi;  Railway  Co.  v.  Huyett  (Tex.  Civ. 
App.)  108  S.  W.  502;  Vlallett  v.  Railway 
Co.,  30  Utah,  260.  84  Pac.  486,  6  L.  R.  A 
(N.  S.)  603.  It  does  not  at  all  follow,  in 
every   case  wherein    there  Is  a   subsequent 


•For  other  cases  see  same  topic  and  section  NUMBBR  Is  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Index*^ 


Digitized  by 


Google 


iflBD.) 


SOB8BLEIL  v.  RED  LAKE  FALLS  MILLING  CO. 


903 


.dlBCovery  of  mntnal  mistake  made  by  de- 
fendant's physician  as  to  the  subsequent 
-course  of  plalntUTs  injury,  that  a  release 
.executed  after  the  mistake  has  been  made 
Is  void.  See,  for  example,  Doty  t.  Bailway 
Go.,  49  Minn.  499,  n2  N.  W.  135;  Nelson  v. 
Railway  Co.,  61  Minn.  107,  63  N.  W.  486; 
Railway  Co.  v.  Wilcox,  116  Fed.  813.  54  C. 
•C.  A.  14.  Cf.  Parwell  &  Trust  Co.,  147  Fed. 
480,  78  G  O.  A.  22. 

Into  which  class  a  particular  case  under 
consideration  should  properly  fall  must  re- 
pend  upon  its  peculiar  circumstances.  In 
the  instant  case  there  Is  no  basis  for  any 
claim  of  fraud,  nor  Is  it  made.  It  is  frankly 
admitted  that  the  doctor  gave  an  honest, 
but  mistaken,  opinion.  The  authorities  as 
to  fraud  are  not  relevant  Nor  do  the  au- 
tborltles  as  to  mutual  mistake  apply.  The 
opinion  here  expressed  bad,  at  the  time  It  was 
uttered,  no  connection  with  nor  reference  to  a 
settlement,  or  to  negotiations  for  settlement 
It  was  made  before  they  had  been  comraen- 
■ced.  That  it  subsequently  became  the  basis 
of  the  settlement  Is  not  legally  slgnliicaut 
Before  the  release  was  signed,  piaintiCT  talked 
wltb  his  wife,  sent  for  his  son-in-law,  an  as- 
sistant cashier  of  a  bank,  and  advised  with 
him,  while  the  claim  agent  was  excluded 
from  the  room. 

The  mistake  related  to  the  length  of  time 
probably  required  for  recovery  for  a  broken 
leg.  It  was  not  a  misrepresentation  or  a 
misstatement  relating  to  a  past  or  a  present 
existing  fact  In  Bailway  Co.  v.  Fowler,  136 
Fed.  lia  69  C.  C.  A.  106,  for  example,  there 
was  a  mistake  of  fact  as  to  the  nature  of 
the  Injury ;  here  there  was  a  question  as  to 
when  plabitiff  would  recover  from  a  familiar 
and  definitely  known  injury.  We  are  unable 
to  see  wherein  this  case  differs  on  principle 
from  the  ordinary  mutual  mistake,  where 
property  is  sold  and  Is  believed  by  both  imr- 
tles  to  be  of  about  a  certain  value,  and 
where  it  subsequently  appears  to  have  been 
of  much  greater  or  less  value. 

We  conclude  the  trial  court  prt>perly  charg- 
ed the  Jury  that,  "even  though  you  find  that 
at  the  time  of  making  the  release  either  or 
both  the  parties  were  mistaken  as  to  the  time 
when  plaintiff  would  recover,  such  mistake 
would  not  Justify  you  In  holding  the  release 
void." 

Affirmed. 


«ORSELETL  t.  RFJD  LAKE  FALLS  MILL- 
ING CO. 
-(Supreme  Court  of  Minnesota.    June  24,  1010.) 
(Syllahut  ity  th«  Court.) 

1.  JtJBT  <i  »2*)— COMPETENOT  OF  JtTROB— IM- 
PLIED Bias. 

The  plaintiff,  an  employs  of  the  defendant 
•In  its  grain  elevator,  was  injured  by  his  hand 
being  caught  between  a  belt  and  pulley  while 
-attempting,  with  his  hands,  to  place  the  belt 


upon  the  pulley.  He  brought  tliis  action  foi 
damages  on  the  ground  that  his  injury  wag 
caused  by  the  failure  of  the  defendant  to  fiimish 
a  belt  shifter.  Verdict  for  the  defendant. 
Held,  the  relation  of  attorney  and  client  between 
a  juror  and  the  attorney  of  one  of  the  parties 
to  the  action  is  not  a  ground  for  challenging 
the  juror  for  implied  bias. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  K  420-422;   Dec.  Dig.  S  92.*] 

2.  Masteb  and  Sbbvant  (§  108*)— Pbotection 
OF  Machinery — Belt  Suifi-ebs. 

Section  1814,  Rev.  Laws  19U5.  reqiiirin^ 
the  owner  of  every  factory,  mill,  or  workshop 
to  furnish,  if  practicable,  belt  shifters  for  tl:e 
purpose  of  shirting  belts,  applies  to  owners  of 
grain  elevators. 

[Ed.  Note.— For  other  caf>es,  see  Master  and 
Servant,  Dec  Dig.  {  108.*] 

3.  Masteb  and  Servant  (S   108*)- Injuries 
10  Servant— Defective  MACniNEKy. 

The  trial  court  erred  in  refusing  to  instnict 
the  jury  to  the  efiPect  that  it  was  the  duty  of  the 
defendant,  if  it  was  practicable,  to  have  fur- 
nished belt  shifters  for  the  purpose  of  shifting 
belts. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  203;    Dec.  Dig.  }  10S.*J 

(Additional  Syllalut  by  Editorial  Staff.) 

4.  Master  and   Servant  (S  108*)  — "Work- 
shop." 

The  term  "workshop,"  as  defined  by  I^ws 
1007,  c.  350,  §  2  (Rev.  lyaws  Supp.  1009.  i 
17i>7 — 3),  means  any  premises,  room,  or  place, 
not  a^  mill  or  factory,  wherein  manual  labor  is 
exercised  for  purposes  of  cleaning  or  adantin; 
(or  sale  any  article  or  part  thereof,  and  in- 
cludes a  grain  elevator. 

[Ed.  Note.— For  other  caws,  see  Master  and 
Servant,   Dec.   Dig.  §   108.*, 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7525.] 

Appeal  from  District  Court  Red  Lake 
County;   William  Watts,  Judge. 

Action  by  W.  A.  Rorseleil  agninst  the  Red 
Lake  Falls  Milling  Company.  Verdict  for  de- 
fendant From  an  order  denying  a  new  trial 
pluintifF  appeals,  reversed,  and  new  trihl 
granted. 

W.  E.  Rowe,  for  appellant  Chas.  E 
Bougbton,  for  respondent 

START,  C.  J.  The  plaintiff,  on  and  pr'or 
to  December  0,  1901,  was  lu  the  service  ol 
the  defendant  as  operator  of  its  grain  elevh- 
tor,  and  machinery  therein,  at  St.  11  Halve, 
this  state.  Ou  the  day  named,  and  while  lio 
was  attempting  to  shift  a  belt  on  a  pulley 
with  his  hands,  one  of  them  was  caught  be- 
tween the  belt  and  pulley  and  thereby  per- 
manently Injured.  He  brought  this  action  In 
October,  1908,  to  recover  damages  for  such 
Injury  on  the  ground  that  It  was  caused  by 
the  alleged  negligence  of  the  defendant  in 
maintaining  the  pulley  and  eountershaf<  in  a 
defective  and  dangerous  condition,  in  '.-onse- 
quence  of  which  the  belt  would  not  stay  on 
the  pulleys  when  the  machinery  was  in  mo- 
tion, making  It  necessary  to  replace  It  there- 
on, and  In  falling  to  furnish  a  belt  shifter  or 
other  safe  appliance  for  shifting  the  belt 
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The  answer  denied  that  the  defendant  was 
negligent,  and  alleged  that  the  plaintiff's  in- 
jury was  the  result  of  his  contributory  negli- 
gence. The  action  was  brought  in  the  county 
of  Polk,  but  was  transferred  to  and  tried  in 
the  county  of  Red  Lake.  The  Jury  returned 
a  verdict  for  the  defendant,  and  the  plaintiff 
appealed  from  an  order  denying  his  motion 
for  a  new  trial. 

1.  The  first  question  raised  by  the  record 
Is  whether  the  relation  of  attorney  and  client 
between  a  juror  and  the  attorney  for  one  of 
the  parties  to  the  action  will  sustain  a  chal- 
lenge of  the  juror  for  implied  bias.  The  an- 
swer depends  on  whether  the  statute  provides 
that  such  relation  shall  be  a  ground  of  chal- 
lenge for  implied  bias.  It  is  provided  by  Rev. 
Laws  1905,  i  4170,  that  jurors  in  a  dvil  ac- 
tion may  be  challenged  for  the  same  causes 
and  in  the- same  manner  as  jurors  In  criminal 
cases.  The  grounds  for  a  challenge  for  implied 
bias  in  criminal  cases,  so  far  as  here  materi- 
al, are  these:  "A  challenge  for  implied  bias 
may  be  taken  for  all  or  any  of  the  following 
causes,  and  for  no  other:  (1)  The  consan- 
guinity or  affinity,  wltliin  the  ninth  degree, 
to  the  person  alleged  to  be  injured  by  the  of- 
fense charged,  or  to  the  person  on  whose 
complaint  the  prosecution  was  instituted,  or 
to  the  defendant  (or  to  any  one  of  the  attor- 
neys either  for  tue  prosecution  or  for  the 
defense) ;  (2)  standing  in  relation  of  guardian 
and  ward,  attorney  and  client,  master  and 
servant,  landlord  and  tenant,  or  being  a  mem- 
ber of  the  family  of  the  defendant,  or  of  the 
X)erson  alleged  to  be  injured  by  the  offense, 
or  on  whose  complaint  the  prosecution  was 
instituted,  or  in  his  employment  on  wages. 
•  •  •  "  This  statute,  with  the  exception  of 
the  clause  which  we  have  indosed  in  paren- 
thesis, is,  in  all  substantial  respects,  in  the 
same  language  that  it  was  when  first  adopt- 
ed in  Minnesota  in  1851.  Rev.  St.  1851,  c. 
128,  S  189;  Gen.  St.  1866,  c.  110,  {  19.  It 
was  not  until  1878  that  the  clause  Inclosed  in 
parenthesis  was  added  to  the  first  subdivi- 
sion of  the  section.    Laws  1878,  c.  24,  {  1. 

The  claim  of  counsel  for  appellant  is  to 
the  effect  that  the  second  subdivision  of  sec- 
tion 5391  is  ambiguous  as  to  the  identity  of 
the  persons  to  whom  the  juror  must  sustain 
the  relation  therein  specified  In  order  to  fur- 
nish a  ground  of  challenge  for  implied  bias, 
and  therefore  reference  must  be  had  to  the 
evident  intent  of  the  Legislature;  that  It 
must  have  been  the  legislative  intent  that  the 
second  subdivision  should  apply,  not  only  to 
the  parties,  but  also  to  their  attorneys,  for 
if  relationship  In  the  ninth  degree  between 
a  juror  and  the  attorney  for  one  of  the  par- 
ties be  ground  for  a  challenge  for  implied 
bias,  then  the  relation  of  attorney  and  client 
between  the  juror  and  one  of  the  attorneys 
of  the  parties  must  also  be  held,  by  necessary 
intendment,  to  be  a  ground  for  such  a  chal- 
lenge. This  reasoning  seems  plausible,  but 
it  Is  unsound ;  for  there  has  never  been  any 


change  in  the  language  of  the  second  subdivl- 
sion  since  its  enactment  in  1851,  and  prior  to 
1878  consanguinity  or  affinity  in  the  ninth 
degree  of  a  juror  to  the  attorney  of  a  party 
was  not  a  ground  of  challenge  of  a  Juror  for 
implied  bias.  There  is  no  ambiguity  in  either 
the  first  or  second  subdivision  of  section  5391 
as  applied  to  a  criminal  case.  The  apparent 
ambiguity  arises  In  their  application  by  sec- 
tion 4170  to  dvlI  actions;  but  as  to  sucb  ac- 
tions there  is  no  real  ambiguity,  for  the  dear 
inference  from  sections  4170  and  5391,  when 
read  together,  is  that  in  civil  actions  it  is 
the  relation  of  the  juror  as  therein  specified 
to  the  parties  to  the  action  or  to  the  person 
for  whose  benefit  it  is  prosecuted  which  sub- 
jects the  Juror  to  a  challenge  for  Implied 
bias. 

The  I,egi8lature  provided  by  section  5391 
that  there  should  be  no  challenge  for  implied 
bias  except  as  therein  expressly  enumerated. 
It  then  proceeded  in  the  first  subdivision  to 
deal  exclusively  with  consanguinity  or  affinity 
as  a  ground  for  such  a  challenge,  and,  as  orig- 
inally enacted,  expressly  limited  such  relation 
of  the  juror  to  the  person  Injured  by  the  of- 
fense  charged,  to  the  person  on  whose  com- 
plaint the  prosecution  was  instituted,  and  to 
the  defendant    This  first  subdivision  is  com- 
plete in  itself,  and  necessarily  excludes  the 
relation  of  the  juror  by  consanguinity  or  afiSn- 
ity  to  all  other  persons  or  parties.    The  Legls- 
ture  then  proceeded  by  the  second  subdivi- 
sion to  deal  exclusively  and  completely  with 
the  conventional  relations,  therein  specified, 
between  the  Juror  and  the  persons  and  par- 
ties expressly  designated  therein,  as  a  ground 
of  challenge  for  implied  bias.    This  suImUvI- 
slon  is  also  complete  in  Itself.     It  Is  in  no 
manner  dependent  upon  the  first  subdivision, 
and  sustains  no  relation  to  it.    This  Is  per- 
fectly obvious  If  the  order  In  which  the  two 
subdivisions  are  placed  and  numbered  is  re- 
versed,  ttnd   the   second   one  is   read    first. 
How,  then,  can  the  amendment  of  the  first 
subdivision  In  1878,  which  simply  added  the 
consanguinity  or  affinity  of  a  juror  to  the 
attorney  of  a  party  as  a  ground  of  challenge 
for  implied  bias,  be  construed  as  amending 
the  second  subdivision,  by  adding  to  the  list 
of  persons  therein  specifically  enumerated, 
whose  conventional  relation  to  the  juror  will 
disqualify  him,  bis  own  attorney?    Clearly  it 
cannot  be,  for  the  two  subdivisions  as  sug- 
gested  are  In   no  manner  Interdependent ; 
hence  the  amendment  of  the  one  does  not 
amend  the  other,  in  the  absence  of  any  words 
in  the  amendment  to  that  effect.    We  there- 
fore hold  that  the  second  subdivision  menus 
just  what  it  meant  before  the  first  subdivi- 
sion was  amended,  and  that  the  relation  of 
attorney  and  client  between  a  Juror  and  the 
attorney  for  one  of  the  i>artles  to  the  actioo 
is  not  a  ground  for  challenge  of  the  Juror 
for  implied  bias. 

2.  The  other  assignments  of  error  relate 
to  the  rulings  of  the  trial  court  In  admittiiis 
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or  ezclndlng  evidence,  and  Its  Instructions 
and  refusal  to  Instruct  the  Jury.  Whether 
the  court  erred  to  the  prejudice  of  the  de- 
fendant In  any  of  these  respects  depends 
upon  the  question  whether  section  1S14,  Rev. 
Laws  1905,  applies  to  this  case.  The  section, 
BO  far  as  here  material,  reads  as  follows: 
■"Every  owner  of  a  factory,  mill,  or  workshop 
wbere  machinery  is  in  use  shall  furnish  or 
cause  to  be  furnished,  wherever  practicable, 
belt  sbtfters  or  other  safe  mechanical  contriv- 
ances for  the  purpose  of  throwing  on  or  off 
belts  or  pulleys;  and,  whenever  practicable, 
nincbluery  shall  be  provided  with  loose  pul- 
leys. •  *  *  "  It  Is  apparent  from  the  rec- 
ord that  the  trial  court  proceeded  throughout 
tbe  trial  upon  the  assumption  that  the  sec- 
tion did  not  apply  to  this  case. 

The  principal  ground  of  alleged  negligence 
of  the  defendant  relied  upon  by  the  plaintiff 
was  in  its  failure  to  furnish  any  belt  shifter 
or  other  safe  mechanical  contrivance  for 
shifting  the  belts,  and  he  offered  evidence 
tending  to  show  that  it  was  practicable  to  do 
so.  He  requested  the  court  to  give  this  in- 
struction: "The  court  charges  you  that  It 
was  the  duty  of  the  defendant,  if  It  was 
practicable  to  do  so,  and  if  It  would  not  have 
luterfered  with  the  practical  operation  of 
the  machinery,  to  have  supplied  the  shafting 
referred  to  in  the  evidence — that  is,  the  coun- 
tershaft, at  the  engine— with  belt  shifters, 
and  also  to  have  supplied  the  said  shaft  with 
loose  pulleys,  if  it  was  practicable  to  do  so." 
The  court  refused  to  give  the  request,  and  In- 
structed the  jury  that  the  first  question  for 
their  determination  was  this:  "Was  the  de- 
fendant, the  Red  Lake  Falls  Milling  Com- 
pany, guilty  of  negligeiKe  in  falling  to  fur- 
nish to  the  plaintiff  at  St.  Hllaire.  in  respect 
to  this  belt  and  pulleys  and  machinery  at- 
tached to  it,  reasonably  safe  Instrumentali- 
ties with  which  to  work,  •  •  •  And  If 
tbe  plaintiff  has  failed  to  prove  by  a  prepon- 
derance of  the  evidence  in  the  case  that  the 
defendant,  the  Red  Lake  Falls  Milling  Com- 
pany, was  guilty  of  negligence  in  the  respects 
I  have  named,  then  your  verdict  should  be 
for  the  defendant,  without  going  any  further, 
or  considering  anything  else.  •  •  • " 
And  further:  "So  you  should  not  find  that 
the  Red  Lake  Falls  Milling  Company  was 
guilty  of  negligence  in  the  way  they  main- 
tained that  machinery,  unless  It  would  ap- 
pear to  be  dangerous  to  a  person  of  ordinary 
intelligence  and  prudence,  an  individual  of 
ordinary  Intelligence  and  prudence  in  han- 
dling it" 

It  Is  obvious  that  the  refusal  to  give  the 
requested  Instruction  and  the  giving  of  these 
instructions  were  reversible  error  if  the  stat- 
utory duty  rested  upon  the  defendant  to 
furnish  a  belt  shifter  If  practicable.  Evi- 
dence was  received  on  the  part  of  the  de- 
fendant, over  the  objection  of  the  plaintiff, 
tending  to  show  that  ITO  other  grain  eleva- 
tors were  not  equipped  with  belt  shifters. 
It  was  error  to  receive  this  evidence  for  the 


purpose  of  excusing  the  defendant  from  tJtie 
statutory  duty  resting  upon  It  of  equipping 
the  elevator  In  question  with  belt  shifters; 
but  evidfflice  of  the  customary  way  of  equip- 
ping in  this  respect  other  elevators  would  be 
admissible  upon  the  question  of  the  practica- 
bility of  using  belt  shifters  In  the  defendant's 
elevator.  Anderson  v.  Fielding,  92  Minn.  42, 
99  N.  W.  857,  104  Am.  St.  Rep.  60S.  But  If 
the  statute  applies  to  this  case,  and  It  was 
practicable  to  furnish  a  belt  shifter,  the  de- 
fendant was  bound  to  do  so,  and  its  failure 
tn  this  respect  was  negligence  per  se.  Gloek- 
ner  v.  Hardwood  Mfg.  Co.  (Hlna)  123  N. 
W.  .807. 

The  pivotal  question  Is,  then,  whether  the 
statute  applies  to  grain  elevators.  In  tbe 
case  of  Hahn  v.  Plymouth  Elevator  Co., 
101  Minn.  58,  111  N.  W.  841,  the  plaintiff  was 
Injured,  while  attempting  to  shift  a  belt  by 
using  his  hand.  In  a  grain  elevator,  and 
brought  the  action  against  his  employer  to 
recover  damages.  The  specific  negligence  of 
the  defendant  alleged  in  the  complaiut  was 
the  defendant's  failure  to  furnish  a  belt 
shifter.  It  was  assumed  by  the  court  and 
counsel  that  the  statute  applied  to  grain  ele- 
vators. In  Rase  v.  Railway  Co.,  107  Minn. 
200,  120  N.  W.  360,  21  I*  R.  A.  (N.  S.)  138, 
the  plaintiff  was  a  coal  shoveler  at  an  ele- 
vator and  also  in  charge  of  the  engine  oper- 
ating it.  While  in  the  engine  room  he  stum- 
bled upon  an  unguarded  belt  and  revolving 
pulley  and  was  Injured.  It  was  the  conten- 
tion of  tbe  defendant  that  the  statute  (Rev. 
Laws  1905,  {  1813)  requiring  dangerous  ma- 
chinery to  be  guarded  did  not  apply  to  the 
case.  This  court  held  that  It  did.  If  the  fac- 
tory act  applies  to  an  unguarded  belt  in  the 
engine  room  of  an  elevator.  It  would  seem  to 
follow  that  it  applies  to  the  case  at  bar.  The 
act  is  a  remedial  one,  and  must  be  liberally 
construed ;  but  it  must  be  conceded  that  it  is 
only  the  owner  of  a  factory,  mill,  or  work- 
shop upon  whom  section  1814,  Id.,  Imposes 
the  statutory  duty  of  funiishlug  belt  shifters 
for  the  purpose  of  throwing  on  or  off  belts  • 
or  pulleys.  A  grain  elevator  is  a  building  In 
which  grain  Is  cleaned  and  adapted  for  sale, 
as  well  as  a  warehouse  for  the  storage  and 
ready  shipment  of  grain.  The  term  "work- 
shop," as  defined  by  Laws  1907,  c.  350,  f  2 
(Rev.  lAws  Supp.  1909,  {  1797—3),  means, 
so  far  as  here  material,  any  premises,  room, 
or  place,  not  a  mill  or  factory,  wherein  man- 
ual labor  is  exercised  for  purposes  of  clean- 
ing or  adapting  for  sale  any  article  or  imrt 
thereof.  This  Includes  a  grain  elevator,  and 
we  hold  that  Rev.  Laws  1905,  {  1814,  requir- 
ing that  the  owner  of  every  factory,  mill,  or 
workshop  must  furnish,  wherever  practica- 
ble, belt  shifters  for  the  purpose  of  throwing 
on  or  off  belts,  applies  to  the  owners  of  grain 
elevators. 

The  defendant,  however,  claims  that  the 
refusal  of  the  trial  court  to  give  the  request- 
ed Instruction  and  any  alleged  error  in  the 
instructions  given  were  In  any  event  harm- 
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less,  for  the  reason  that  It  Is  apparent  from 
the  record  that  the  Jury  based  their  verdict 
solely  upon  the  ground  that  the  plaintiff  was 
guilty  of  contributory  negligence.  It  may  be 
t-onceded  that  the  evidence  was  sufficient  to 
sustain  a  finding  by  the  jury  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  It 
nmy  also  be  guessed,  from  what  passed  be- 
tween the  court  and  the  Jury  on  their  return 
Into  court  for  further  Instructions,  that  they 
found  the  plaintiff  guilty  ol  contributory 
negligence;  but  the  only  verdict  returned 
was  the  general  one  for  the  defendant  The 
basis  of  their  verdict,  then.  Is  simply  a  mat- 
ter of  conjecture,  and  it  follows  that  the  er- 
rors we  have  Indicated  were  prejudicial. 
Order  reversed,  and  new  trial  granted. 

JAGGARD.  J.  I  concur.  The  reasoning 
of  the  majority  of  the  court  In  Rase  v.  S., 
etc..  R.  R.  Co.,  supra,  necessitates  the  con- 
clusion here  reached. 


GAVIN  V.  DES  MOINBS  LIFE  INS.  CO. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Insurance  (S  e66*)— Aonow— Sufficienct 
OP  Evidence. 

In  an  action  on  a  lite  policy,  evidence  held 
to  show  that  decedent  committed  suicide. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1720;    Dec.  Dig.  §  6G5.*] 

2.  Insobance  (I  Odd*) — Life  Policy— Action. 

In  an  action  on  a  life  policy  which  made 
the  policy  void  if  insured  died  by  his  own  band 
or  act.  whether  sane  or  insane,  and  In  which 
defendant  claimed  suicide,  the  jury  should  have 
been  instnicted  on  the  effect  of  aach  provision 
of  the   policy  as  requested. 

(Kd.  Note. — For  other  cases,  see  Insurance, 
^.u...  Dig.  S  177»;   Dec.  Dig.  §  6G0.*] 

3.  Insurance  (S  446*)— Action— Defenses— 
"Suicide." 

Suicide  includes  the  moral  element  of  self- 
destniction ;  while  an  insane  person  may  kill 
himself  without  the  presence  of  such  moral  ele- 
ment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1159-1161;    Dec.  Dig.  f  440.*] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Suit  on  an  insurance  policy.  Defense  that 
the  Insured  killed  himself.  Trial  to  a  Jury, 
and  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals.    Reversed. 

Guersney,  Parker  &  Miller,  for  appellant 
Sullivan  &  Sullivan,  for  appellee. 

SlIERWIN,  J.  In  October,  1907,  the  de- 
fendant Insured  the  life  of  Patrick  Gavin  in 
the  sum  of  $1,000,  payable  to  Bridget  Gagin, 
his  mother,  the  plaintiff  herein.  The  policy 
contained  a  provision  as  follows:  "This  pol- 
icy shall  cease  and  be  null  and  void  and  of 
no  effect  (1)  1'  within  two  years  from  the 
date  hereof  the  insured  shall  commit  suicide 
or  die  by  his  own  band  or  act,  whether  sane 
or  insane  at  the  time."     The  insured  was 


killed  by  a  gunshot  on  the  10th  day  of  Au- 
gust 190S,  and  the  only  fact  question  in  the 
case  Is  whether  he  purposely  shot  himself. 

At  the  time  of  his  death  the  insured  was 
nearly  19  years  old.  He  lived  at  home  with 
his  father  and  mother,  and  tar  nearly  four 
years  prior  to  the  1st  of  August  1906,  he  had 
been  in  the  employ  of  a  Des  Moines  firm  as 
a  delivery  boy.  On  the  Ist  of  August  he 
laid  off  because  he  was  sick,  and  from  that 
time  until  bis  death  be  remained  at  home. 
The  plaintiff  testified:  That  he  was  not  con- 
fined to  his  bed  all  of  the  time,  but  was  up 
and  down.  That  he  complained  of  being  III, 
but  did  not  say  what  his  trouble  was,  only 
that  he  was  run  down  and  tired  out  She 
said:  "He  complained  of  no  ache  or  pain, 
simply  complained  of  being  run  down  and 
tired  out  •  •  •  His  movements  were 
quiet  He  laid  still  in  bed  until  about  8 
o'clock,  and  then  he  would  get  up  and  lay  on 
the  sofa  and  read."  "Some  days"  he  would 
go  back  to  bed  "and  some  days  he  did  not." 
No  physician  had  been  called  for  the  deceas- 
ed np  to  the  morning  of  the  10th  of  August. 
Nor  had  be  taken  any  medicine  during  such 
time,  so  far  as  the  record  discloses.  The 
plaintiff  further  testified  tJiat  "the  last  few 
days  he  looked  lots  better  and  pleasanter. 
When  he  was  at  himself  he  was  strong.** 
Coming  now  to  the  morning  of  the  10th  of 
August  the  evidence  touching  his  condition 
is  substantially  as  follows:  His  father  says 
that  he  saw  him  in  his  bedroom  at  about 
half  past  7  o'clock  in  the  morning.  That  "he 
seemed  to  sit  up  In  bed,  and  I  asked  him  was 
he  going  to  work,  and  he  said  he  thought  be 
was."  The  father  then  left  the  house,  and 
did  not  again  see  his  son  alive.  The  plaintiff 
says  as  to  his  condition  that  morning:  ^He 
intended  to  go  to  work  that  morning,  and  he 
felt  cold  he  said  and  told  me  to  put  a  cover 
on  him,  and  I  did,  and  later  on  I  went  up 
and  straightened  up  the  room.  I  asked  him 
If  he  was  feeling  some  better,  and  be  thought 
he  was,  and  I  thought  I  would  not  let  him 
lay  there  sick,  I  would  get  a  doctor,  and  I 
went  to  Mercy  Hospital  and  the  Sisters  told 
me  Dr.  Priestly  was  coming,  that  they  ex- 
pected him,  and  I  told  them  to  send  him 
down.  I  do  not  know  what  time  I  was  last 
up  In  his  room  before  going  to  the  hospital. 
It  was  after  the  usual  time  that  he  would 
get  up  and  go  to  his  work.  That  morning  I 
asked  'him  if  he  was  going  to  work,  and  be 
said  he  did  not  think  so.  He  said  he  was 
cold  and  to  put  a  cover  on  him.  He  said 
nothing  else.  I  did  not  ask  him  what  the 
trouble  was." 

The  plaintiff  and  the  Insured  were  alone  In 
the  house  Immediately  before  she  went  to 
the  hospital  and  after  her  return  therefrom. 
She  testifies  as  follows  as  to  what  occurred 
after  she  returned  from  the  hospital:  "I  be- 
gan straightening  up  the  bouse,  and  was 
raveling  some  ravels  that  was  on  the  carpet 


*For  other  case*  see  same  topic  and  section  MUMBBR  In  Dec.  A  Am.  Dlxi.  1M7  to  date  A  Reporter  (ndexek 
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sweeper,  and  I  heard  a  noise  that  I  thought 
was  a  neighbor's  screen  door,  and  I  did  not 
pay  any  attention  for  quite  a  while,  and, 
after  a  while,  I  went  up  and  you  could  smell 
the  powder  smoke  all  over  the  room,  and  I 
-went  to  his  room  and  found  him  moaning 
twice.  I  did  not  go  upstairs  until  about  10 
minutes  after  the  noise.  I  did  not  go  in  re- 
sponse to  the  noise.  When  I  went  into  the 
room,  he  was  lying  on  his  right  side.  The 
hed  was  a  little  from  the  south  wall.  The 
bed  was  lying  east  and  west  It  was  not 
-quite  Into  the  wail.  There  was  nothing  be- 
tween the  bed  and  the  west  wall.  The 
■dresser  was  to  the  east  of  the  bed.  I  cannot 
tell  whether  he  was  covered  up  when  I  went 
up  there.  He  was  lying  on  his  right  side, 
facing  the  wall  toward  the  south.  I  put  my 
band  around  his  head  and  turned  his  face 
toward  me,  and  I  thought  he  smiled  up  In 
my  face,  and  that  was  all.  I  asked  him,  I 
says,  'Patrick,  can  you  tell  how  It  was  done? 
and  I  got  no  answer,  of  course.  I  cannot 
tell  whether  I  noticed  the  wound  or  not.  I 
afterwards  saw  where  he  was  hurt  Do  not 
know  whether  I  pulled  the  cover  back  over 
him  or  not  but  I  found  the  revolver  lyli^« 
on  the  south  side  of  the  bed.  I  took  the  re- 
volver and  laid  It  on  the  dresser,  did  not 
throw  It  I  cannot  say  where  from  the  body 
the  revolver  was.  It  may  be  It  would  be  15 
Inches  away  from  his  body."  The  plaintiff 
further  testified  that  she  at  once  called  a 
neighbor,  and  that  the  neighbors  and  officers 
-came;  that  she  did  not  know  where  her 
son's  hand  was  with  reference  to  the  re- 
volver, and  did  not  know  where  his  hand  was, 
"whether  lying  on  top  of  the  cover"  or  not 
■"I  saw  the  revolver  *  •  *  on  the  covers." 
The  coroner,  a  physician,  and  two  or  three 
officers  from  the  police  department  were  at 
the  house  soon  after  the  death,  and  their 
testimony  is.  In  substance,  as  follows:  Dr. 
Morris  says :  "I  found  the  man  lying  flat  on 
his  back  about  the  middle  of  the  bed,  his  face 
on  the  pillow.  I  know  the  body  was  covered, 
but  do  not  recollect  where  the  covers  were. 
,1  think  It  was  pulled  down  over  the  chest. 
The  wound  looked  like  a  bullet  wound  about 
in  Inch  above  the  nipple  on  the  left  side 
right  into  the  heart.  The  flesh  was  discolor- 
ed around  the  opening."  Mr.  Ncwlen,  the 
■coroner,  testified:  That  he  found  the  body 
lying  about  the  middle  of  the  bed  on  its 
back.  That  he  found  "a  hole  in  the  left  side 
above  the  nipple.  I  should  Judge  about  an 
inch,  directly  over  the  right  auricle  of  the 
heart  It  was  burned  around  the  hole  in  the 
breast  about  the  size  of  a  half  dollar.  He 
had  on  a  thin  undershirt  kind  of  gauze. 
*  *  *  I  looked  to  see  if  the  bullet  had 
gone  through  the  body.  It  had  not,  and  we 
did  not  trace  the  course  of  the  bullet."  Wit- 
ness Jackson  testified  that  the  deceased  was 
lying  on  his  back  about  the  middle  of  the 
bed,  and  that  the  flesh  around  the  wound 
was  discolored..  Witness  Skinner  says  that 
"they  turned  bis  undershirt  back  and  It  was 


powder  marked  all  around  there,  a  black 
space  there.  The  garment  he  had  on  bad  a 
black  spot  where  U  was  burned.  •  •  » 
The  body  was  covered  up  when  I  got  there." 
The  revolver  found  on  the  bed  with  the  in- 
sured was  one  that  he  had  owned  for  some 
time  and  kept  in  the  dresser  at  the  foot  of 
his  bed  when  not  carrying  it  When  taken 
from  the  bed,  all  of  the  chambers  except  one 
contained  loaded  cartridges,  and  this  one 
contained  an  exploded  shell. 

A  separate  and  careful  examination  of  the 
evidence  leaves  no  doubt  in  our  minds  that 
this  unfortunate  young  man  took  his  own 
life.  He  had  been  too  ill  to  work  for  tO 
days.  No  physician  attended  him  or  pre- 
scribed for  him.  On  the  morning  of  his 
death,  when  his  mother  went  to  bis  room,  he 
complained  of  being  cold,  asked  her  to  pla<<« 
more  cover  over  him,  and  told  her  that  he 
would  not  go  to  work.  He  did  not  get  up 
that  morning,  and  It  Is  evident  that  be  was 
very  ill.  It  Is  equally  as  apparent  that  the 
plaintiff  was  then  alarmed  over  hia  condi- 
tion, for  she  at  once  concluded  that  the  time 
had  come  when  a  physician  must  be  called  to 
attend  him.  That  plaintiff  put  additional 
cover  on  the  bed  and  went  for  Dr.  Priestly. 
and  while  the  record  is  silent  on  the  subject, 
it  Is  not  unfair  to  presume  that  she  com- 
municated her  purpose  to  her  sick  boy,  for 
such  would  be  the  natural  thing  for  a  moth- 
er to  do.  There  Is  nothing  in  the  record  to 
sustain  the  theory  of  an  accidental  shooting, 
and  the  only  way  that  it  can  be  sustained  is 
by  force  of  the  presumption  against  the  tak- 
ing of  one's  own  life.  But  It  Is  almost  in- 
conceivable that  this  sick  ttoy  should  tnke  bis 
revolver  from  his  dresser  to  his  bed  for 
the  purpose  of  cleaning  It,  or  amusing  him- 
self with  it  He  was  familiar  with  the 
weapon  because  he  had  carried  it  oil  his  per- 
son when  he  was  delivering  and  making  col- 
lections therefor  for  his  employers.  It  was 
not  such  a  novelty  as  would  prompt  him  to 
leave  the  cover  that  he  had  asked  his  mother 
for.  Furthermore,  If  he  was  lying  on  his 
back  when  found,  as  all  of  the  witnesses,  ex- 
cept the  plaintiff,  say  he  was,  no  presumption 
is  strong  enough  to  sustain  the  claim  that 
the  killing  was  accidental  in  view  of  the  fact 
that  the  shot  went  directly  Into  the  heart 
and  that  the  powder  burns  on  the  undershlrc 
show  that  the  muzzle  of  the  revolver  was 
pointed  directly  at  the  spot  where  the  ball 
entered  the  body.  Again,  if  the  testimony  of 
the  plaintiff  that  the  Insured  was  lying  on 
his  right  side  when  she  found  him  be  true, 
it  would  be  practically  Impossible  to  shoot 
himself  in  the  heart,  as  was  done,  without 
deliberately  placing  the  revolver  for  that  pur- 
pose. It  would  be  a  manifest  injustice  to 
permit  the  presumption  upon  which  the  plain- 
tiff alone  relies  to  prevail  over  so  many  un- 
disputed facts  and  circumstances  showing  a 
deliberate  act  on  the  part  of  the  deceased. 

This  is  a  stronger  case  for  the  defendant 
than  either  Beverly  t.  Supreme  Tent,  115 
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Iowa,  524,  88  N.  W.  1054,  or  Inghram  t. 
National  Union,  103  Iowa,  396,  72  N.  W. 
659,  and  must  be  controlled  by  those  decl- 
BlouB.  The  cases  relied  upon  by  the  appellee 
were  decided  upon  facts  unlike  those  now 
under  consideration. 

Another  matter  that  may  properly  be  con- 
sidered and  mentioned  in  this  connection  is 
the  fact  that  the  plaintiff  at  the  time  ex- 
pressed her  belief  that  her  son  had  commlt- 
ed  suicide. 

The  iKjllcy  Is  made  Told  if  the  insured  die 
by  his  own  hand  or  act,  whether  sane  or  in- 
sane, and  the  Jury  should  'have  been  instruct- 
ed on  that  provision  of  the  policy  as  request- 
ed by  the  defendant  It  ia  not  an  uncommon 
belief  that  no  absolutely  sane  person  will  de- 
stroy his  own  life.  And,  where  the  policy 
provides  that  it  shall  be  void  if  death  be 
caused  by  the  act  of  the  insured  whether 
sane  or  Insane,  an  Instruction  should  be  given 
covering  such  provision.  Nothing  was  said 
in  the  instructions  abont  it,  however.  On 
the  contrary,  the  jury  was  told  all  tlirough 
the  instructions  that  to  defeat  a  recovery  the 
defendant  must  prove  that  the  insured  com- 
mitted suicide.  The  cases  generally  make  a 
distinction  between  suicide  and  self-destruc- 
tion when  insane.  Suicide  Includes  the  mor- 
al element  of  intentional  self-destruction, 
while  an  Insane  man  may  commit  the  act 
without  the  presence  of  such  moral  element. 
Scarth  v.  Security  Mutual  Life  Society,  75 
Iowa,  846,  39  N.  W.  658 ;  Cooley's  Briefs  on 
Insurance,  3248. 

The  Judgment  should  not  stand.  It  is 
therefore  reversed. 

Reversed. 


CASWELL  T.  PURE  BRED  CATTLE  COM- 
MISSION CO.  et  al. 

(Supreme  Court  of  Iowa.     June  16.  1910.) 

1.  Payment  (§  67*)— Payment  of  Fibm  Debts 
—Payment  by  Partner's  Note. 

Since  the  acceptance  of  the  note  of  one  of 
two  or  more  debtons  jointly  and  severally  boun/i 
is  not  presumptively  a  settlement  of  the  joint 
claim,  the  giving  of  the  individual  note  of  the 
managing  partner  of  a  firm  for  a  debt  due 
from  the  firm  was  not  a  payment  of  the  firm 
debt.  In  absence  of  an  express  acceptance  of 
it  as  such. 

[Ed.    Note. — For   other   cases,    see    Payment, 
Cent  Dig.  §S  189-194,  198 ;   Dec.  Dig.  {  67.*] 

2.  Evidence  (J  471*)— Opinion   Evidence- 
Conclusion. 

In  an  action  against  a  firm  for  an  amount 
claimed  to  have  been  received  by  them  for  cattle 
sold  for  plaintiffs  as  commission  agents,  in 
which  the  defense  was  payment  by  accepting  the 
individual  note  of  a  partner,  a  questioa  to 
such  partner  whether  the  other  partners  under- 
stood that  the  note  was  in  settlement  of  the 
firm  debt  was  properly  excluded ;  an  answer 
thereto  being  neopRsarily  a  conclusion  from 
facts   not  appearing. 

[Ed.   Note.— For   other   cases,    see   Evidence. 
Cent.  Dig.  SS  2149-218.'!;    Dec.  Dig.  $  471.*] 


S.  Pabtrxbship  (g  217*)  — Actions  — AoiOB- 

BioN  or  Evidence. 

In  an  action  against  a  firm  for  an  amount 
claimed  to  have  been  received  by  them  for  cat- 
tle sold  for  plaintiffs  as  commission  merchants, 
in  which  the  defense  was  payment  by  accept- 
ing the  individual  note  of  a  iwrtner,  a  question 
to  such  partner  whether  he  had  anthority  to 
sign  the  partnership  name  to  a  note  except  aa 
firm  manager  was  properly  exclnded,  where  the 
note  signed  by  him  was  not  signed  as  manager. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Dec.  Dig.  {  217.*] 

4.  Pabtnebship  (I  217*)  —  Actions  Aoaihst 

FiBM— Admission  of  Evidence. 

The  question  was  also  properly  exclnded 
for  the  reason  that  such  partners  authority  to 
act  for  the  firm  was  not  a  question  in  contro- 
versy. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  §  217.*] 

Appeal  from  District  Court,  Woodbury 
County;   John  P.  Oliver,  Judge. 

Action  to  recover  the  amount  alleged  to 
be  due  from  defendants,  Charles  Excher,  Jr.. 
U.  R.  Ryan,  and  E.  G.  Ryan,  engaged  in 
business  as  a  partnership  under  the  name  of 
the  Pure  Bred  Cattle  Commission  Company, 
for  cattle  of  .plalntlCfs  sold  by  defendants  as 
commission  merchants.  The  defendants  al- 
leged settlement  consisting  of  the  acceptance 
by  plaintiff  of  the  individual  note  of  H.  R. 
Ryan  for  the  amount  of  plaintiff's  <daim. 
The  case  was  tried  to  the  court  without  a 
jury,  and  judgment  was  rendered  for  plain- 
tiff, from  which  defendants  appeal.  Af- 
firmed. 

R.  H.  Brown,  for  appellants.    E.  J.  Stason, 

for  appellee. 

McCLAIN,  J.  The  evidence  tended  to 
show  that  the  defendants  received  plaintiff's 
cattle  for  sale  and  sold  them  on  plaintiff's 
account,  H.  R.  Ryan,  the  manager  of  the 
partnership,  acting  for  the  firm  In  the  trans- 
action; that  about  eight  months  after  the 
sale  was  made,  and  after  plaintiff  had  re- 
peatedly demanded  payment  from  defendant 
II.  R.  Ryan,  acting  as  manager,  the  plain- 
tiff accepted  from  Ryan  his  personal  note  for 
the  amount  due  to  plaintiff  from  defendants;  . 
and  that  this  note,  which  was  past  due  be- 
fore this  action  was  instituted,  had  never* 
been  paid  and  was  still  In  the  possession  of 
the  plaintiff.  A  return  of  Ryan's  note  was 
tendered. 

Under  these 'facts,  which  we  are  Justified 
in  assuming  the  court  found  to  be  establish- 
ed by  the  evidence  (which  finding  has  the 
force  and  effect  of  the  verdict  of  a  jury),  the 
only  question  of  law  Involved  Is  whether  the 
acceptance  from  one  of  two  or  more  members 
of  a  partnership  of  the  individual  note  of 
such  member  constitutes  a  settlement  of  a 
claim  as  against  the  other  partners.  This 
question  is  easily  answered.  The  acceptance 
of  the  note  of  one  of  two  or  more  debtors 
jointly  and  severally  bound  does  not  pre- 
sumptively constitute  a   settlement   of  the 
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daim.  Mcliaren  ▼.  Hall,  26  Iowa,  297;  Bd- 
wards  t,  Xrulock,  37  Iowa,  244.  The  claim 
of  defeudant  that  there  was  an  express  ac- 
ceptance of  the  note  In  satisfaction  of  the 
amount  due  from  defendants  to  plaintiff  was 
not  supported  by  the  proof,  and  the  mere  re- 
ceipt of  the  note  does  not  give  rise  to  any 
implication  that  It  was  received  In  settle- 
ment 

Some  claim  Is  made  In  argament  that  the 
transaction  with  H.  R.  Ryan  constituted  a 
merger  of  the  indebtedness  of  the  defendants, 
and  also  that  It  was  a  novation.  Something 
further  Is  said  as  to  estoppel.  But'  none  of 
these  matters  were  pleaded,  and  there  was 
no  evidence  to  support  appellants'  contention 
on  these  grounds.  No  discharge  or  satisfac- 
tion or  release  Is  to  be  Implied  from  the 
mere  acceptance  of  the  note. 

The  claim  that  the  court  erred  In  sustain- 
ing an  objection  to  a  question  aslied  of  H. 
R.  Ryan,  testifying  for  defendants,  as  'to 
whether  the  other  defendants  understood 
that  the  giving  of  the  note  was  a  settlement 
of  the  indebtedness,  is  without  foundation, 
for  plainly  the  witness  could  not  say  what 
the  understanding  of  the  other  members  of 
the  partnership  was.  His  statement  In  that 
respect  would  be  a  mere  conclusion  or  Infer- 
ence from  facts  not  appearing  In  bis  testi- 
mony or  otherwise.  Equally  without  merit 
Is  the  claim  that  the  court  erred  In  sustain- 
ing an  objection  to  a  question  asked  of  the 
same  witness  as  to  whether  he  had  any  au- 
thority to  sign  the  partnership  name  to  a 
note  except  by  himself  as  manager.  It  did 
not  appear  that  be  signed  the  note  In  ques- 
tion as  manager,  and.  In  any  event,  his  au- 
thority to  act  for  the  partnership  was  not  In 
controversy. 

The  Judgment  Is  affirmed. 


BLOOM  T.   SIOUX   CITT   TRACTION   CO. 

(Supreme  Court  of  Iowa.    June  16,  1910.) 

1..C0XJRT8  (I  112*)— Records. 

On  filing  a  notice  o{  appeal  with  the  clerk 
of  the  district  court  as  required  by  Code.  § 
4116,  It  t>ecome8  a  part  of  the  records  in  the 
case. 

[Ed.  Note.— For  other  eases,  see  Courts,  Dec. 
Dig.  I  112.*] 

2.  Appeai,  and  Ebrob  (J  417*)— Pboceedingb 

FOB    TSANSFEB    OP    OAUSB— NOTICB    OF    AP- 
PEAL— SOFFICIENCT. 

A  notice  of  appeal  addressed  to  the  appellee 
and  its  attorneys,  but  not  to  the  clerk  of  the 
district  court  where  he  accepted  service  In  writ- 
ing therpon  and  the  notice  was  filed  with  him, 
was  sufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  417.*] 

8.  Stbkkt  Railboads  (|   117*)— Opkbation— 
Action — Questions  for  Jdbt. 

In  an  action  for  injurieii  to  one  who  on 
leaving  a  car,  passed  around  the  rear  of  it  and 
stambled  and  fell  upon  a  parallel  track,  and 
was  struck  by  a  car  coming  in  the  opposite  di- 


rection, evidence  fteM  to  present  a  Question  for 
the  jury  as  to  the  negligence  of  the  defendant. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  251-253 ;  Dec.  Dig.  i  117.*] 

4.  .Street  Railroads  (i  117*) — Opebation — 
Action— Questions  fob  Jury. 

In  an  action  for  injuries  to  a  person  who 
on  leaying  a  car  and  passing  around  the  rear 
stumbled  and  fell  upon  a  parallel  track,  and 
was  struck  by  a  car  coming  in  the  onposite 
direction,  evidence  held  to  present  a  question  for 
the  jury  as  to  plaintiff's  contributory  negligence. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  285-257;  Dec.  Dig.  f 
117.*] 

5.  Appkal  and  Bbbob  ({  843*)  —  Review — 
Moot  Question. 

In  an  action  for  injuries  to  a  person  who 
on  leaving  a  car  passed  around  the  rear  and 
stumbled  and  fell  upon  a  parallel  track  and  was 
struck  by  a  car  coming  in  the  opposite  direction, 
the  exclusion  of  evidence  of  a  general  custom 
with  reference  to  slowing  cars  wiien  passing 
each  other  presents  a  moot  question  where  the 
witness  by  whom  it  was  propo,sed  to  prove  the 
custom  affirmatively  established  his  incompe- 
tency to  testify- 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3831-^41;  Dec.  Dig.  i 
843.*] 

Appeal  from  District  Court,  Woodbury 
County;    J.  F.  Oliver,  Judge. 

Action  for  damages  resulted  in  a  directed 
verdict  for  defendant,  and  Judgment  thereon. 
The  plaintiff  appeals.  On  rehearing.  Re- 
versed. 

For  former  opinion,  see  122  N.  W.  831. 

A.  Van  Wagenen,  for  appellant  J.  L.  Ken- 
nedy, for  appellee. 

LADD,  J.  The  notice  of  appeal  was  not 
ad4res8ed  to  the  clerk  of  the  district  court, 
though  as  such  officer  he  accepted  service  in 
writing  thereon,  and  the  notice  was  filed 
with  him  on  the  same  day.  Because  of  the 
omission  of  the  address,  the  defendant  moves 
that  the  appeai  t>e  dismissed.  Had  the  ad- 
dress of  defendant  and  Its  attorneys  been 
omitted,  the  notice  must  have  l>een  treated  as 
Insufficient  In  re  Estate  of  Anderson,  l2o 
Iowa,  670, 101  N.  W.  510.  Service  of  notice  on 
the  adverse  party  Is  exacted  for  the  obvious 
purpose  of  Informing  him  that  an  appeal  has 
been  taken  In  order  that  he  may  prepare  to 
meet  any  objections  urged  against  proceedings 
in  the  trial  court,  but  the  clerk  Is  neither  a 
party,  nor  Interested,  and  the  design  of  notify- 
ing him  Is  not  for  his  benefit  or  to  enable  him 
to  perform  some  duty,  but  merely  to  advise 
him  of  the  transfer  of  the  cause  to  the  appel- 
late court  and  to  supply  his  files  with  evi- 
dence of  the  notice  given.  Upon  filing  It  with 
the  clerk  as  exacted  by  section  4115  of  the 
Code  It  becomes  a  part  of  the  records  In.  the 
case.  Brier  v.  Ry.,  66  Iowa,  602,  24  N.  W.  232. 
Under  a  statute  similar  to  that  of  this  state, 
the  Supreme  Court  of  Minnesota  held  it  un- 
necessary that  the  clerk  be  addressed  In  the 
notice  (Baberlck  v.  Magner,  9  Minn.  232  [Gil. 
217]),  and,  later,  that  the  filing  in  the  clerk's 
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office  of  tbe  notice  of  appeal  with  acknowl- 
edgment of  service  by  the  attorneys  of  the  ad- 
verse party  Indorsed  thereon  was  a  compli- 
ance with  the  statute  exacting  service  of  such 
notice  on  the  clerk  of  the  trial  court  (State  v. 
Klitzke.  4C  Minn.  313,  49  N.  W.  51).  In  Mc- 
Manus  v.  Swift,  76  Iowa,  576,  41  N.  W.  864,  It 
seeuis  to  have  been  thought  the  mere  filing  In- 
sufficient, though  acknowledgment  of  service 
by  a  deputy  clerk  has  been  regarded  as  a  com- 
pliance with  the  statute  liberally  construed 
in  Sanxey  v.  Iowa  City  Glass  Co.,  6S  Iowa, 
542,  27  N.  W.  747.  tSee  Wheeler  &  Wilson 
Mfg.  Co.  T.  Sterrett  94  Iowa,  158,  62  N.  W. 
675;  Cullison  v.  Lindsay,  108  Iowa,  126,  78 
N.  W.  817.  Possibly  it  would  be  going  too 
far  to  say  the  mere  filing  of  the  notice  In  the 
oflice  of  the  clerk  constitutes  service  on  him 
though  no  reason  appears  for  requiring  more 
than  the  filing,  and,  this  being  so,  there  Is  no 
ground  for  holding  that  the  form  of  the  no- 
tice should  be  other  than  appropriate  to  ad- 
vise the  adverse  party  fully  and  for  filing 
with  the  papers  in  the  case.  No  purpose 
whatever  would  be  served  by  the  Insertion  of 
the  clerk's  name  as  addressee,  and  it  would 
seem  out  of  place  In  that  relation.  It  la 
enough  to  serve  him  with  notice  addressed  to 
the  adverse  party.  The  motion  to  dismiss  the 
appeal  Is  overruled. 

Z  One  of  the  defendant's  street  car  lines 
extends  from  the  business  portion  of  Sioux 
City  to  a  suburb  known  as  "Momlngslde." 
The  plaintiff  had  taken  an  outgoing  car  short- 
ly after  11  o'clock  In  the  forenoon  of  April 
1,  1908,  and  when  the  switch  beyond  Peter 
street  was  reached  It  went  on  a  side  track 
behind  a  car  standing  thereon  which  had  been 
crippled,  and  stopped  for  another  car  moving 
In  the  opposite  direction.  The  side  track  was 
about  300  feet  long,  and  with  the  main  line 
ran  a  little  east  of  a  southerly  direction. 
The  day  was  clear,  the  temperature  23  de- 
grees above  zero,  and  the  wind  blowing  from 
the  northwest  at  a  velocity  of  46  miles  an 
hour.  The  plaintiff  resided  a  short  distance 
south  of  the  next  street,  and  when  the  car 
stopped  g^>t  off  and  walked  as  she  testified  5 
or  6  feet,  or,  as  testified  by  the  conductor,  10 
or  15  feet  back  from  the  rear  end  of  the  car, 
turned  to  go  across  the  track,  when  she  stum- 
bled on  the  second  rail  and  fell,  striking  the 
left  side  of  her  head  on  tbe  nearest  rail  of 
the  other  track  on  which  a  car  was  then  ap- 
proaching on  its  way  toward  the  business  cen- 
ter. The  fender  of  this  car  struck  plaintifTs 
forehead  throwing  her  body  parallel  with 
track  and  causing  serious  Injuries.  The  neg- 
ligence charged  is  that  the  motorman  in  oper- 
ating the  passing  car,  instead  of  slowing  it 
so  as  to  be  under  perfect  control  before  reach- 
ing the  rear  e&d  of  the  standing  car  as  It  Is 
said  In  the  exercise  of  ordinary  care  he 
should  have  done,  moved  it  at  a  high  and 
dangerous  speed,  and  thereby  was  guilty  of 
negligence  causing  the  injuries  complained  of. 
The  trial  court  in  directing  a  verdict  for  de- 
fendant either  held  that  the  evidence  was  in- 


sufficient to  carry  this  issue  to  tbe  Jury,  or 
that  the  evidence  adduced  was  conclusive  as 
to  contributory   negligence  on   the  part   of 
plaintiff.    In  reviewing  this  ruling.  It  will  be 
necessary  to  set  out  the  evidence  somewhat 
In  detail.     The  conductor  of  the  car   from 
which  plaintiff  alighted  testified:   "The  lady 
passed,  I  should  Judge,  about  10  or  15  feet 
more  or  less  to  the  rear  of  my  car.    It  misbt 
have  been  as  little  as  8  feet    •    •    •    When 
she  had  fallen  I  do  not  think  tbe  car  which 
struck  her  had  got  to  my  vestibule  yet.     I 
saw  it  strike  her.    The  left  corner  of  tbe  fen- 
der struck  her  In  the  forehead.    The  two  cars 
were   about  5  or  6  feet   apart  when   tbey 
stopped.    When  we  picked  her  up,  she  was 
about  10  or  15  feet  to  the  rear  of  my  car ; 
she  had  not  been  moved  from  the  place  where 
she  fell.     She  was  simply  turned  around  in 
about  the  same  place  where  she  fell.     She 
was  not  dragged  any.     •     •     •     When  she 
fell  I  was  in  the  northwest  comer  of  the  ves- 
tibule.   Af tet  she  had  fallen,  I  glanced  around, 
and  the  coming  car  was  not  quite  to  the  ves- 
tibule I  was  on.    In  regard  to  how  far  the 
moving  car  was  back  or  south  of  the  south- 
east corner  of  my  car,  I  don't  know  whether 
those  vestibules  are  7  or  8  feet  long.    It  was 
the  distance  of  the  vestibules,  whatever  that 
was."      On    cross-examination,    the    witness 
said   that  plaintiff  had  informed  him   that 
she  desired  to  get  off  at  Davis  street  (next 
south  of  where  the  car  was  stopped) ;    that 
when  she  was  about  to  leave  the  car  be  warn- 
ed her  to  "Look  out";   that  as  soon  as  she 
stumbled  he  started  to  her  assistant;   that 
he  got  a  sweeping  glance  of  the  coming  car 
when  she  fell  and  saw  it  coming  down  close 
to  the  rear  platform;   that  as  soon  as  she 
fell  be  made  an  effort  to  get  down  and  pick 
her  up ;  that  "the  other  car  was  right  there 
in  a  second  or  so.    It  was  so  quick,  I  could 
not  determine  the  time.    The  other  car  got 
there  before  I  could.     I  am  a  fairly  active 
man.     The  ground  was  rough  between  the 
rails.    At  the  time  her  head  struck.  I  bad  not 
had  time  to  get  off  on  the  ground.    I  had  to 
face  west  to  gejt  off.    I  was  in  the  act  of  get- 
ting off  when  her  head  struck.    •     *    •     It 
was  so  quick  it  is  hard  to  determine,  but  I 
saw  her  fall  and  saw  her  head  strike.     I 
started  to  get  off  the  minute  I  saw  her  falU 
but,  before  I  could  get  to  the  ground,  she  had 
struck.    As  I  was  getting  off,  I  got  a  8weei>- 
ing  glance  of  the  other  car  right  at  my  ves- 
tibule.    As  tbe  other  car  was  coming  as  I 
started  down  I  got  a  glimpse  of  the  other  car. 
Just  as  quick  as  I  could  turn  my  bead,  and  my 
eyesight  followed  her  as  much  as  possible 
and  it  was  about  the  time  she  struck.    When 
I  pulled  in  on  the  switch,  I  saw  this  car  com- 
ing about  150  feet  away.    My  car  had  been 
stopped  an  appreciable  length  of  time."    On 
redirect  examination,  he  reiterated  his  state- 
ment that  the  car  was  not  quite  to  the  vesti- 
bule when  she  fell. 

A  passenger  on  the  passing  car  testified 
that  he  was  standing  In  the  vestibule  at  the 
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left  of  the  motorman,  saw  the  other  car  pall 
In  on  the  side  track  behind  the  crippled  car, 
that  the  motorman  on  the  passing  car  threw 
the  power  off  about  the  length  of  a  car  and 
a  half  before  he  reached  the  switch,  and 
threw  it  on  as  he  was  crossing,  and.  Just  be- 
fore reaching  the  head  of  the  other  car,  slow- 
ed up  by  applying  the  air  a  little,  and  then 
released  It,  and  the  car  increased  in  speed, 
moving  downgrade;  that,  when  the  vesti- 
bule of  the  car  on  which  he  was  riding  was 
about  the  middle  of  the  rear  car  or  past,  he 
saw  plaintiff  "plunge  head  foremost  into 
sight  I  could  see  the  upper  part  of  her  body 
as  she  fell  down.  She  fell  below  my  sight  I 
was  standing  back  In  the  vestibule  and  could 
not  see  where  she  hit  the  ground.  »  •  • 
I  think  the  car  was  running  at  a  higher  rate 
of  speed  before  than  after  he  put  on  the 
brake  but  had  not  time  to  attain  a  high  rate 
of  speed  afterwards."  On  cross-examination: 
"I  was  standing  against  the  front  door  of  the 
car  proper.  I  would  be  five  feet  from  the 
glass  windows  in  the  front  of  the  vestibule  or 
about  that  •  ••  •  I  would  not  be  posi- 
tive where  the  front  end  of  the  car  was 
when  I  first  saw  the  woman,  but  if  was 
about  the  middle  or  past  the  middle  of  the 
car  she  got  off  of.  ••  *  I  was  looking 
ahead,  and  not  paying  much  attention  to  the 
car.  •  •  •  When  the  motorman  saw  her 
he  reached  for  the  lever.  I  am  not  sure 
that  he  did  not  have  his  hand  on  it  He  did 
not  apply  the  air  instantly.  That  would  be 
impossible.  He  applied  it  as  quick  as  he 
could.  She  fell  out  of  my  sight,  and,  at  the 
speed  we  were  going,  I  should  Judge  she 
struck  the  ground  about  the  time  the  fender 
reached  her."  It  was  stipulated  that  the 
cars  were  40  feet  in  length,  and  it  was  prov- 
en that  in  passing  a  standing  car  it  was  the 
practice  of  defendant  to  slow  the  moving  car 
80  as  to  be  under  perfect  control  before 
reaching  the  rear  end  of  the  standing  car,  to 
a  speed  about  such  as  a  man  walks.  It  also 
appeared  that  plaintiff  In  passing  behind  the 
car  had  this  custom  in  mind ;  that  people  liv- 
ing nearby,  including  plaintiff,  frequently 
left  the  car  at  this  place,  though  not  a  cross- 
ing, walking  therefrom  to  their  respective 
homes.  It  will  be  noted  that  no  fault  is 
found  with  the  motorman  for  not  stopping 
the  car  promptly  after  he  discovered  the  peril 
of  plaintiff.  The  contention  Is  that  because 
of  the  cars  on  the  side  track,  and  the  cus- 
tom of  the  company  in  slowing  up  and  of 
passengers  to  alight  here,  the  motorman  was 
operating  the  passing  car  at  a  dangerous 
speed.  The  evidence  was  such  as  to  carry 
this  issue  to  the  Jury.  True,  there  was  no 
opinion  evidence  of  the  rate  of  speed  per 
hour  the  car  was  moving  but  the  testimony 
of  both  conductor  and  passenger  plainly 
shows  that  it  was  moving  very  fast  Accord- 
ing to  the  conductor,  plaintiff  was  10  or  15 
feet  back  of  the  rear  end  of  the  car  when 
she  stumbled,  and,  though  he  was  an  active 
man  and  started  for  her  rescue  Immediately, 


he  had  not  gotten  off  when  the  car  struck 
her,  having  moved  from  17  to  23  feet  iu  the 
meantime.  The  passenger  saw  her  falllug 
as  the  end  of  the  passing  car  was  opposite 
to  or  a  little  past  the  middle  of  the  stniKiii  : 
car  or  some  15  or  20  feet  from  its  rear  einl. 
so  that  if  plaintiff  was  10  or  15  feet  lie.vond 
she  must  have  been  from  25  to  :!'>  rt>ci  <iiic  . 
when  the  motorman  first  could  have  seen  her. 
and  yet,  according  to  tbe  passenger,  he  bad 
but  seen  her  when  she  disappeared,  and  he 
heard  the  report  of  the  collision.  Moreover, 
the  car  was  moving  downgrade,  and  thou;.!) 
the  current  of  electricity  was  thrown  off 
about  60  feet  before  reaching  the  switch,  it 
was  turned  on  in  passing  over,  and  tliuuglt 
a  little  air  was  applied  as  the  car  approaoheil 
the  standing  car  it  was  removed  at  once,  so 
that,  when  the  motorman  first  observed 
plaintiff,  the  power  was  on,  with  the  car 
gliding  rapidly  downgrade.  The  handli>i;; 
of  the  car  as  described  but  confirms  the  in- 
ference which  might  be  drawn  from  the  fact 
that  the  collision  occurred  almost  Immediate- 
ly after  plaintiff  fell,  although  the  car  was 
some  distance  away.  It  is  not  for  the  court 
to  aay  what  rate  of  ap&ed  would  be  danger- 
ous iu  passing  at  this  point  As  passengers- 
frequently  got  off  there,  defendant  was  re- 
quired to  operate  its  cars  with  this  In  mind, 
and  that  it  customarily  slowed  Its  cars  iu 
passing  at  that  place  was  a  circumstance 
tending  to  show  that  this  was  the  proi)er 
thing  to  do.  We  are  of  opinion  that  whether 
the  car.  In  view  of  the  situation,  was  being 
operated  at  a  dangerous  speed  was  for  the 
Jury  to  determine,  as  was  also  whether  had 
it  been  operated  at  a  reasonably  safe  speed 
the  injury  would  have  been  obviated. 

Was  plaintiff  guilty  of  contributory  negli- 
gence? This,  too,  was  an  Issue  for  the  jury. 
Owing  to  the  crippled  car,  that  on  which  she 
was  riding  must  have  backed  out  on  the 
main  line  before  resmnlng  its  Journey.  ,  It 
was  then  about  halfway  between  the  streets, 
and  she  lived  but  a  short  distance  beyond  the 
ne.Yt  one.  She  got  off  as  she  and  the  others 
had  often  done  and  walked  to  the  rear  of 
the  car.  Had  she  started  across  Immediate- 
ly behind  the  car  there  would  be  strong 
ground  for  holding  this  contributory  ni-gll- 
gence,  for  opportunity  to  see  would  have 
been  cut  off,  and  the  transmissl<)n  of  sound 
much  obstructed.  Burgess  v.  Ry.,  17  Utah, 
40C,  53  Pac.  1013;  McCarthy  v.  Hy.,  lao 
Mich.  400.  70  N.  W.  631 ;  2  Thomp.  Neg.  t 
1461.  But  she  went  a  considerable  distance 
to  the  rear,  and  where,  ordinarily,  she  could 
see  and  hear  before  undertaking  to  cross. 
According  to  her  testimony  she  knew  the 
north-bound  car  was  due,  had  a  faint  recol- 
lection of  having  seen  it,  and  had  in  mind 
the  custom  of  slowing  up  in  passing.  If  in 
this  situation  she  had  walked  across  th(^ 
space  of  four  or  five  feet  between  the  tracks 
and  in  front  of  the  approaching  car,  doubt- 
less she  must  have  been  recarde«l  as  hMving 
been  negligent     But  she  had  only  reached 
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the  west  edge  of  the  Interrening  space  when 
she  stumbled,  and  it  cannot  be  assumed  con- 
clusively that,  but  for  stumbling,  she  would 
have  walked  heedlessly  in  front  of  the  mov- 
ing car  without  observing  it.  Stumbling  was 
not  necessarily  negligent,  nor  can  she  be  said 
to  have  been  negligent  in  falling  in  a  dan- 
gerous place.  The  most  that  can  be  said  is 
that,  if  she  was  intending  to  cross  the  track 
regardless  of  the  passing  car,  she  was  in- 
tending to  do  a  negligent  act  Such  inten- 
tion, if  It  existed,  was  interrupted  before  she 
reached  the  zone  of  danger.  The  issue  as  to 
whether  she  was  guilty  of  negligence  which 
contributed  to  her  injury,  as  said,  was  for 
the  Jury. 

Appellant  complains  on  the  court's  ruling 
on  a  tender  of  evidence  of  a  general  custom 
with  reference  to  slowing  cars  when  passing. 
It  is  enough  to  say  with  reference  to  this 
that  the  witness  by  whom  it  was  proposed  to 
prove  said  custom  afBrmatlvely  established 
bis  Incompetency  to  testify,  so  that  but  a 
moot  question  was  presented,  and  for  this 
reason  the  ruling  is  sustained.  It  follows 
from  what  we  have  said  that  the  court  erred 
in  not  submitting  the  issues  to  the  Jury. 

Reversed. 


WOODBURT  et  al.  v.  HENNINQ  et  aL 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Witnesses  (f  140*)— Competency— Tbaks- 

ACTION    OF   PeBSON    SINCE   DECEASED. 

Where  a  witness  was  the  beir  of  H.,  he  was 
disqualified  to  testify  to  a  contract  by  M.'a 
widow,  since  deceased,  agreeing  to  accept  a  life 
estate  in  his  land  rather  than  a  widow's  share 
in  fee,  under  Code,  {  46(M,  making  parties  in  in- 
terest incompetent  to  testify  to  transactions 
with  persona  since  deceased. 

[Ei.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  606 ;   Dea  Dig.  {  140.*] 

2.  Descent  and  Distribution  (8  82*)— Fam- 
ily Settlement— EVIDENCE. 

Evidence  held  insufficient  to  establish  a 
family  settlement  under  which  the  widow  accept- 
ed a  life  estafe  in  decedent's  lands  in  lieu  of 
her  statutory  estate. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  |!  31i>,  320;  Dec  Dig. 
J  82.*] 

3.  Descent    and    Distribution    (J    55*)  — 
Bights  of  Widow. 

Where  a  husband  dies  seised  of  real  proper- 
ty, leaving  surviving  a  widow  and  children,  the 
widow  took  one-third  of  the  real  property  in 
fee,  which  on  her  death  passed  to  her  heirs. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  (  172;  Dec.  Dig.  i 
56.*] 

4.  Descent  and  Diotbibution  (|  62*)— Sub- 
viviNo  Wife- Estoppel. 

Where  plaintiffs  had  not  fashioned  their 
conduct  with  reference  to  admissions  made  by 
their  father's  widow  after  his  death  that  she 
owned  only  a  life  estate  in  his  property,  neither 
the  widow  nor  her  heirs  were  estopped  by  such 
admissions  to  claim  that  the  widow's  statutory 
estate  descended  to  them  in  fee. 

[Ed.  Note.-rFor  other  cases,  see  Descent  and 
Dutribution,  Cent  Dig.  S  186 ;  Dec.  Dig.  |  62.*} 


Appeal  from  District  Court,  Carroll  Comi- 
ty; Z.  A.  Church,  .fudge. 

Action  for  the  partition  of  certain  lands 
at  one  time  owned  by  John  H.  Merritt  The 
trial  court  granted  the  prayer  of  the  petltlou. 
and  some  of  the  defendiiDts  appeal.  Af- 
firmed. 

Hutchinson  &  Jacobs,  for  appellants.  I^ee 
&  Robb,  for  appellees. 

DEEMER,  C.  J.  Appellees  have  filed  a 
motion  to  dismiss  the  appeal,  which,  as  we 
shall  see  during  the  course  of  the  opinion.  Is 
without  merit  John  U.  Merritt  died  intes- 
tate February  6,  1897,  seised  of  the  land  In 
controversy.  He  left  surviving  his  widow. 
Betsy  Merritt,  and  three-  children.  One  of 
these,  Emma  C.  Woodbury,  plaintiff  herein, 
was  the  issue  of  John  H.  and  Betsy  Merritt, 
and  the  other  two,  Chas.  C  and  Fred  F.  Mer- 
ritt, are  children  of  a  former  marriage ;  the 
first  wife  having  died  long  prior  to  his  mar- 
riage to  Betsy.  Charles  C.  died  in  the  year 
1901,  and  appellants  are  his  widow  and  his 
two  children.  Betsy  Merritt  had  been  mar- 
ried prior  to  her  marriage  to  John  H.  Merritt 
and  by  her  former  husband  had  one  daughter, 
now  deceased.  Defendant  Lloyd  C.  Hennlng 
is  a  son  of  that  deceased  daughter.  No  one 
of  the  parties  in  Interest  has  ever  been  In  the 
actual  possession  or  occupancy  of  the  land, 
but  according  to  the  testimony  Betsy  Merritt 
received  all  the  rents  and  profits  thereof 
from  the  time  of  her  husband's  death  down 
to  the  time  of  her  demise-  in  the  year  1903. 
From  this  statement  It  will  be  observed  that 
if  Betsy  Merritt  took  a  fee  In  any  part  of  the 
land  of  her  deceased  husband,  John,  that 
upon  her  death  her  estate  passed  to  plaintiff 
and  to  defendant  Lloyd  C.  Hennlng.  who  is 
the  son  of  a  deceased  daughter  of  Betsy. 
Appellants,  who  are  the  widow  and  children 
of  Charles  C.  Merritt,  a  son  of  -Tohn  H..  bnt 
not  of  Betsy,  would  take  nothir^r  from  her 
by  descent. 

They  claim  in  an  answer  and  cross-petition 
filed  by  them  that: 

"Upon  the  death  of  said  John  H.  Merritt 
referred  to  in  plaintiff's  petition,  his  widow, 
Betsy  Merritt,  orally  waived  her  right  to  an 
undivided  one-third  in  value  of  the  real  es- 
tate described  in  paragraph  2  of  said  petition 
In  consideration  of  the  use,  occupancy,  and 
possession  of  all  of  said  real  estate  for  the 
term  of  her  natural  life;  that  by  the  terms 
of  said  oral  agreement  the  said  Betsy  Mer^ 
ritt  was  given  the  nse^  rents,  and  profits  of 
all  of  said  real  estate  for  life  in  lieu  of  any 
and  all  other  interest  she  might  have  in  said 
real  estate,  said  agreement  having  been 
made  between  the  said  Betsy  Merritt  and  the 
children  of  the  said  Jolin  H.  Merritt 

"Par.  3.  That  upon  the  making  of  the 
said  agreement  as  aforesaid,  the  said  Betsy 
Merritt  took  possession  of  the  whole  of  said 
real  estate,  and  to  the  occlusion  of  the  chil- 
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dren  of  the  said  Jobn  H.  Merrltt,  above  re* 
ferred  to,  received,  appropriated,  and  enjoy- 
ed tbe  rents  and  profits  thereof  during  the 
whole  of  her  natural  life,  and  until  her  death, 
which  occurred  in  tbe  year  1903. 

"Par.  4.  That  after  the  death  of  said  John 
H.  Merrltt,  and  after  the  making  of  said 
agreement,  tbe  said  Betsy  Merrltt  orally  and 
In  writing  represented  and  held  herself  out 
to  be  the  owner  of  a  life  estate  in  tbe  whole 
of  said  real  estate  and  to  have  no  other  in- 
terest therein,  and  that  said  Betsy  Merrltt 
asserted  ownership  over  the  rents  and  profits 
of  said  real  estate  from  the  death  of  her 
said  husband  until  tbe  date  of  her  own  death 
by  virtue  of  said  agreement  and  representa- 
tions made  by  her  to  tbe  children  of  said 
John  H.  Merrltt  and  to  these  defendants 
that  she  bad  no  other  Interest  In  said  real 
estate. 

"Par.  5.  That  these  defendants  and  the 
children  of  said  John  H.  Merritt  relied  upon 
said  agreement  and  representations,  and  in 
reliance  thereon  they  have  received  no  part 
of  the  rents  and  profits  of  said  real  estate, 
but  have  permitted  the  said  Betsy  Merritt 
to  bold  and  receive  the  same  and  to  exercise 
ber  right  of  ownership  over  tbe  whole  of 
said  real  estate  under  ber  claim  of  a  life  es- 
tate therein  by  reason  of  said  agreement  and 
said  representations  made  by  said  Betsy  Mer- 
ritt as  aforesaid. 

"Par.  6;  That,  by  reason  of  tbe  foregoing, 
the  said  Betsy  Merritt  was  the  owner  of 
only  a  life  estate  in  said  real  estate,  and  that 
upon  ber  death  tbe  said  real  estate  was  the 
absolute  property  In  fee  simple  of  these  de- 
fendants, Emma  O.  Woodbury  and  Fred  F. 
Merrltt. 

"Par.  7.  That  tbese  defendants  as  the 
widow  and  children  of  Charles  C.  Merritt 
are  the  owners  of  and  entitled  to  one-third 
In  value  of  the  real  estate  described  in  para- 
graph 2  of  plaintiffs'  petition,  and  that  plain- 
tiff E<mma  C.  Woodbury  is  tbe  owner  of  and 
entitled  to  tw^o-thlrds  In  value  of  said  real 
estate,  Fred  F.  Merrltt  having  deeded  to  said 
Emma  C.  Woodbury  bis  undivided  one-tblrd 
In  value  of  said  real  estate. 

"Par.  8.  That  the  defendant  Uoyd  O. 
Hennlng  has  no  right,  title,  or  interest  In 
and  to  said  real  estate,  and  tbe  said  Betsy 
Merrltt  and  said  Lloyd  C.  Hennlng  and  all 
persons  claiming  by,  through,  or  tinder  said 
Betsy  Merrltt  are  now  estopped  from  claiming 
any  interest  in  said  real  estate  adverse  to 
tbe  Interests  of  these  defendants  and  Emma 
C.  Woodbury  because  of  the  agreement,  repre- 
sentations, and  conduct  of  said  Betsy  Mer- 
rltt as  above  set  forth." 

In  order  to  prove  this  agreement  or  under- 
standing as  pleaded,  defendant  and  appel- 
lants introduced  as  a  witness  Fred  F.  Mer- 
rltt, one  of  tbe  sons  of  tbe  deceased  John  H. 
Merritt,  who,  over  the  objection  that  he  was 
an  Incompetent  witness  under  section  4604  of 
the  Code,  testified  to  an  agreement  as  claim- 
ed, the  substance  of  which  was  that  the 
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widow,  Betsy,  was  to  have  the  use  of  or  the 
rents  and  profits  of  all  of  the  land  during 
her  natural  life,  and  that,  upon  her  death, 
the  title  was  to  rest  in  plaintiff  Emma  Wood- 
bury, Charles  C.  Merritt,  and  himself.  He 
admitted  that  he  was  a  party  to  tbe  agree- 
ment, bad  a  part  In  the  conversation,  and 
was  one  of  the  beneficiaries  under  the  ar- 
rangement. Manifestly  he  was  an  incompe- 
tent witness  under  the  section  of  the  stat- 
utes referred  to  and  his  testimony  cannot  be 
considered. 

There  is  no  other  testimony  of  such  agree- 
ment, save  the  barest  inference  from -some 
letters  which  it  is  claimed  were  written  by 
Betsy  during  her  lifetime,  in  which  she  stat- 
ed, so  It  is  claimed,  that  ber  interest  In  tbe 
land  was  simply  a  life  estate.  This  in  Itself 
and  without  more  does  not  prove  any  title 
in  tbe  defendants,  who  are  appellants,  and 
tbe  successors  of  Chas.  C.  Merritt,  a  son  of 
John  H.,  but  in  no  manner  related  to  Betsy. 
On  tbe  face  of  the  records  tbe  title  to  one- 
tblrd  of  the  land  passed,  upon  the  death  of 
John  H.  Merrltt,  to  Betsy,  and  upon  her 
death  to  her  children  or  their  heirs;  that  is 
to  say,  to  Emma  Woodbury  and  the  eon  of 
her  deceased  daughter.  If  she  took  but  a 
life  estate  in  tbe  land,  then,  of  course,  ap- 
pellants would  be  entitled  to  a  share  as  suc- 
cessors to  Chas.  C.  Mbrrltt,  a  son  of  the  de- 
ceased. Appellants  in  this  connection  tried 
to  prove  that  there  was  an  agreement  where- 
by the  children  of  John  H.  Merritt,  whether 
by  bis  first  or  second  marriage,  were  to  have 
all  tbe  land  to  tbe  exclusion  of  tbe  succes- 
sors of  Betsy  Merritt's  daughter  by  a  previ- 
ous marriage.  There  is  not  sufficient  testi- 
mony to  show  such  an  agreement.  There  is 
no  question  of  election  to  take  the  homestead 
for  life  in  lieu  of  distributive  share  as  pro- 
vided In  section  2985  of  tbe  Code,  for  none 
of  these  parties  ever  lived  upon  the  land. 
This  being  true,  appellants  are  not  entitled 
to  any  part  of  the  one-third  of  which  Betsy 
died  seised  unless  they  can  show  some  con- 
tract right  thereto,  or  perhaps  a  binding  es- 
toppel upon  the  other  parties  to  the  case. 
The  letters  to  which  we  have  referred  do  not 
In  any  way  tend  to  show  any  agreement 
whereby  appellants  would  be  entitled  to  any 
part  of  tbe  land  which  Betsy  took  as  tbe 
widow  of  ber  deceased  husband,  John.  They 
claim,  however,  that  they  have  an  interest 
by  some  sort  of  estoppel  growing  out  of  the 
admissions  of  Betsy  made  in  some  letters 
which  it  is  claimed  she  wrote  to  strangers, 
but  which  were  produced  upon  the  trial.  It 
is  not  shown  that  appellants  knew  anything  of 
tbese  letters  until  they  were  Introduced  upon 
tbe  trial,  and  there  is  an  entire  absence  of 
testimony  that  they,  in  any  manner,  fashion- 
ed their  conduct  with  reference  to  any  ad- 
missions made  therein.  One  of  the  essential 
elements  of  an  estoppel  is  wanting.  Tbe 
most  that  can  be  said  from  tbe  testimony  is 
that,  after  Betsy  obtained  her  title  from  ber 
husband,  she  wrote  some  strangers  to  tbe 
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transaction  that  ihe  bad  or  expected  but  a 
life  estate  bi  bar  deceased  husband's  prop- 
erty. This  alone  does  not  prove  an  agree- 
ment, nor  In  Itself  constitute  an  estoppel  on 
any  one.  If  she  consented  to  take  simply  a 
life  Interest  or  estate  in  all,  having  once  re- 
ceived a  fee  title  to  one-third,  this,  to  con- 
stitute an  agreement,  must  have  been  pursu- 
ant to  some  arrangement  or  contract.  But 
the  mere  admissions  do  not  show  with  whom 
the  agreement  was  made.  The  statements 
made  in  the  letters  were  not  acted  upon  by 
the  appellants  or  by  any  one  for  them  so 
far  as  shown;  indeed,  it  does  not  appear 
that  any  one  save  strangers  to  the  transac- 
tion ever  knew  of  these  letters.  Appellants 
made  out  no  case  against  the  record  or  pa- 
per title,  and  the  decree  is  manifestly  cor- 
rect 

The  motion  to  dismiss  the  appeal  is  over- 
ruled because  the  defendant  upon  whom  no 
notice  was  served  was  not  a  necessary  party 
to  this  appeal. 

The  decree  of  the  district  court  confirming 
the  record  or  legal  titles  of  the  various  pai> 
ties  is  correct,  and  it  is  affirmed. 


HUBBBLL  et  al.  v.  HIGGINS. 
(Supreme  Court  of  Iowa.     Jane  16,  1910.) 

1.  CONSTITDTIONAI.  LAW  (|  208*)— CLASS  LEG- 
ISLATION. 

liei^slation  in  favor  of  different  classes  of 
individuals,  in  order  to  be  valid,  must  extend 
to  and  embrace  all  persons  who  are  or  may 
l>e  in  like  circnmstances,  and  the  classification 
must  be  natural  and  reasonable. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  i  208.*] 

2.  CONBTITUTIONAI.  LAW  ({  208*)— CLASS  LEG- 
ISLATION. 

Classification  of  subjects,  to  be  constitu- 
tional, must  be  based  on  substantial  distinction 
which  makes  one  class  so  different  from  anoth- 
er as  to  suggest  the  necessity  of  different  legis- 
lation with  respect  thereto. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec  Dig.  {  20a*] 

8.  Constitutional  Law  (|  208*)— Class  tao- 

ISLATION. 

Laws  which  are  public  in  their  purpose 
may  be  confined  to  a  particular  class  of  per- 
sons if  they  are  general  in  their  amplication  to 
the  cases  to  which  they  apply,  provided  the  dis- 
tinction is  not  arbitrary,  but  rests  upon  some 
reason  of  public  policy. 

[EM.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  §  20a*] 

i.  Constitutional  Law  ((  208*)— Class  Lbo- 

ISLATION. 

Legislation  which  affects  alike  all  persons 
similarly  situated  is  not  class   legislation. 

[M.  Note. — For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  S  208.*] 

6.  Constitutional  Law  (|  81*)— Police  Pow- 
KB— Public  Health  and  Safety. 

The  Legislature  may  adopt  laws  in  the  in- 
terest of  public  health  and  safety,  provided  the 
legislation  it  reasonably  adapted  to  the  end 
sought. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  148;    Dec.  Dig.  §  81.*] 


6.  CoNSTirUTIONAL    LaW    (§    60*)  —  LWJISLA- 

TivB  PowEB— Duties  Dexeoated  to   Offi- 
cers. 

A  Legislature  may  grant  to  commissioners 
and  other  subordinate  officers  power  to  ascer- 
tain and  determine  appropriate  facts  as  a  tei=is 
for  procedure  in  the  enforcement  of  the  law.  and 
the  granting  of  such  authority  is  not  a  dele- 
gation of  legislative  power. 

[Ed.  Note. — For  other  cases,  see  Constitution<il 
Law,  Cent  Dig.  ||  89.  03,  99;   Dec.  Dig.  S  CO.*  I 

7.  Constitutional  Law  (§  208*)— Ineqoau- 
TY— Statutobt  Classification. 

Acts  33d  Gen.  Assem.  c.  1C8,  providing  for 
the  inspection  of  hotels,  and  declaring  that 
every  structure  kept  used,  aSvertised,  or  held 
out  to  the  public  to  he  an  inn,  hotel,  or  public 
sleeping  house,  or  place  whsre  sleeping  accom- 
modations are  furnished  for  hire  to  transient 
guests,  in  which  ten  or  more  sleeping  rooms  are 
used  tor  guests'  accommodation,  shall  l>e  deem- 
ed within  the  act,  is  not  unconstitutional  as  ar- 
bitrary in  its  classification  of  hotels. 

[Ed.  Note.— E\>r  other  cases,  see  Constitutional 
lAW,  Cent  Dig.  f  651 ;    Dec.  Dig.  8  208.*] 

8.  Constitutional  Law  (J  62*) — Leoislattvb 
PowEs— Delegation. 

Acts  33d  Gen.  Assem.  c.  168,  regulating 
hotels,  is  not  invalid  as  delegating  legislative 
power  to  the  hotel  inspector,  in  that  it  pro- 
vides that  the  act  is  not  applicable  to  hotels  "of 
approved  fireproof  construction,"  and  declares 
that  "ai^roved  sanitary  conditions"  shall  be 
maintained,  and  that  cesspools  and  privies  sliali 
be  properly  cleaned  and  disinfected  as  often  as 
necessary  to  maintain  them  in  such  sanitary 
condition,  and  confers  on  the  inspector  authori- 
ty to  determine  whether  a  hotel  is  of  approved 
fireproof  construction,  and  whether  it  is  main- 
tained in  a  sanitary  condition,  since  the  in- 
spector is  not  thereby  permitted  to  determine 
such  questions  arbitrarily. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
lAw,  Cent  Dig.  {  108;  Dec.  Dig.  {  62.*] 

9.  iNNKEBPEHfl  (|  2*)- REGULATION  OF  HOTELS 

— Statutes— "Ant  Othee  Source." 

Acts  33d  Gen.  Aasem.  c.  1G8,  provides  that 
all  hotels  shall  be  kept  and  maintained  in  a 
clean  and  sanitary  condition,  free  from  any  ef- 
fluvia, gas,  or  offensive  odors  arising  from  any 
sewer,  drain  or  privy,  or  from  any  other  source 
whatever  within  the  control  of  the  owner,  man- 
ager, or  person  in  charge,  does  not  confer  on 
the  hotel  inspector  arbitrary  power  to  declare 
a  nuisance  solely  because  of  "offensive  odors," 
since,  under  the  rule  ejusdem  generis,  the  words 
"any  other  source  whatever"  refer  to  a  source 
of  like  kind  with  "sewer,  drain,  and  privy." 

[Ed.  Note. — For  other  cases,  see  Innkeepers, 
Cent  Dig.  |  2;    Dec.  Dig.  8  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  434-437 ;  voL  8,  p.  7577.] 

10.  Constitutional  Law  (§253*)— Due  Pbo- 
CES.9  OF  Law— Entry  on  Pbivatb  Pbopertt 
—Right  of  Search. 

Acts  33d  Gen.  Assem.  c.  168,  g  15,  requiring 
the  hotel  inspector,  on  ascertaining  that  any 
hotel  is  being  carried  on  contrary  to  any  pro- 
vision of  the  act,  to  notify  the  manager,  propri- 
etor, or  owner  lu  writing  in  what  respects  it 
fails  to  comply  with  the  law,  and  requiring  such 
person  within  a  reasonable  time  to  comply  with 
the  .law,  only  authorized  the  entry  by  the  in- 
spector on  private  property  in  the  interest  of 
public  safety  and  health,  and  was  not  there- 
fore unconstitutional  as  authorizing  entry  on 
private  property  and  the  right  of  search  without 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Gonstitatlonal 
Law,  Dec.  Dig.  I  258.*] 
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U.  HBAI.TH  (S  21*)— POLICB  POWEB— INSPEC- 
TION. 

The  Lecislatttre  has  power  to  provide  for 
inspection  of  premises  in  ttie  interest  of  pub- 
lic safety  and  health. 

[B!d.  Note.— For  other  cases,  see  Health,  Cent. 
Dig.  S  2S:  Dec.  Dig.  |  21.  •] 
12.  Constitutional  Law  (8  83*)— Statdtes  (8 

64*)— IMPBIBONUENT  FOBi  DEBT— PABTIAI.  IN- 
VALIDITY OF  Statute. 

Acts  33d  Gen.  Assem.  c.  1C8,  8  16>  provides 
that  any  hotel  owner,  manager,  agent,  or  per- 
son in  ctutr^e  of  the  hotel,  who  shall  obstruct, 
hinder,  or  interfere  with  an  inspector  or  his 
deputy  in  the  proper  discharge  of  his  duty,  or 
who  shall  willfully  fail  to  comply  with  any  of 
the  provisions  of  the  act,  or  to  pay  the  proper 
fee  for  inspection,  shall  be  guilty  of  a  misde- 
meanor and  on  conviction  thereof  be  fined  not 
exceeding  flOO,  or  imprisoned  in  the  county  jail 
not  exceeding  30  days.  Held,  that  such  section, 
in  so  far  as  it  authorised  imprisonment  of  a 
hotel  keeper  for  failure  to  pay  the  inspection  fee, 
was  unconstitutional  ae  violating  Const,  art.  1, 
I  19,  prohibiting  Imprisonment  for  debt;  but 
such  provision,  being  separable  from  the  bal- 
ance of  the  act,  did  not  invalidate  the  remain- 
der. 

[EA.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  8  151%  ;  Dec.  Dig.  8  83  ;• 
Statutes,  Cent.  Dig.  8  68;   Dec.  £Mg.  §  64.*] 

Appeal  from  District  Court,  Polk  County; 
W.  U.  McHenry,  Judge. 

Action  for  Injunction  brought  by  tbe  plaln- 
tiffs,  as  owners  of  a  hotel,  against  Ihc  de- 
fendant, as  the  official  hotel  luspector,  to  re- 
strain the  defendant  from  enforcing  against 
the  plaintifFs  the  provisions  of  the  law  relat- 
ing to  hotel  inspection,  being  chapter  168, 
Acts  33d  Gen.  Assem.,  on  the  alleged  ground 
that  such  act  Is  unconstitutional.  There  was 
a  decree  In  the  trial  court  sustaining  the 
contention  of  the  platntlCTs  and  entering  a 
decree  of  perpetual  injunction  against  the  de- 
fendant on  the  ground  of  the  unconstitution- 
ality of  such  statute.  Tbe  defendant  ap- 
I>eals.    Reversed. 

H.  W.  Byers  and  George  Cosson,  for  appel- 
lant W.  E.  Johnston  and  Baily  &  Stlpp,  for 
appellees. 

EVANS,  J.  The  case  was  tried  below  up- 
on a  stipulation  of  facts.  The  issues  were 
so  framed  and  the  facts  so  stipulated  as  to 
present  to  the  court  the  one  question  wheth- 
er the  act  of  the  Thirty-Third  General  As- 
sembly above  referred  to  is  constitutional. 
The  specific  grounds  upon  which  plaintiffs 
challenge  the  validity  of  the  act  as  l>elng  un- 
constitutional are  set  forth  in  their  substi- 
tuted petition  as  follows:  "That  said  act  is 
unconstitutional,  and  in  violation  of  and  re- 
pugnant to  the  provisions  of  the  Constitu- 
tions of  the  United  States  and  state  of  Iowa, 
for  the  reason  that  the  classlQcatlon  of  inns, 
hotels,  and  public  lodging  houses  to  which 
the  said  act  is  made  applicable  is  an  arbi- 
trary classlflcatlon  based  on  no  valid  or  suf- 
ficient reason,  for  the  reason  that  it  Is  class 
legislation  and  not  equal  or  uniform  in  its 
prorislons.  That  it  deprives  the  plalntlflFs  of 
equal  protection  of  the  law.    Tliat  it  abridges 


the  privileges  and  ImmnnltieB  of  the  plain- 
tiffs as  citizens  of  the  United  States  and  of 
the  state  of  Iowa.  That  it  deprives  plaintltte 
of  their  property  and  liberty  without  due 
process  of  law.  That  it  delegates  legislative 
power  to  the  Inspector  <rf  hotels,  for  the  rea- 
son that  the  regulations  contained  in  said  act 
are  arbitrary  and  unreasonable.  That  sec- 
tion 16  of  said  act  is  in  violation  of  and  re- 
pugnant to  section  19  of  article  1  of  the 
Constitution  of  the  state  of  Iowa,  In  that  it 
provides  for  imprisonment  for  debt  and  en- 
deavors to  make  a  misdemeanor  out  of  an 
act  which  the  Legislature  has  no  power  to 
define  as  a  misdemeanor.  That  sections  2 
and  6  of  said  act  are  in  violation  of  and  re- 
pugnant to  section  1  of  the  fourteentlii 
amendment  of  the  Constitution  of  the  United 
States  and  section  6  of  article  1  of  the  Con- 
stitution of  the  state  of  Iowa,  for  itbe  reason 
that  said  sections  of  said  act  create  a  monop- 
oly and  abridge  the  privileges  and  immuni- 
ties of  these  plaintiffs  and  denies  to  these 
plaintiffs  the  equal  protection  of  the  law. 
That  section  6  of  said  act  is  In  violation  of 
and  repugnant  to  the  Constitutions  of  the 
United  States  and  state  of  -Iowa  for  the  rea- 
son that  it  endeavors  to  make  a  nuisance  out 
of  things  and  conditions  which  ere  not  nui- 
sances in  fact  That  said  act  is  void  for  the 
reason  that  its  provisions  are  so  uncertain 
and  indefinite  as  to  be  Impossible  of  enforce- 
ment." 

The  argument  of 'plaintiffs,  appellees,  is 
concentroted  largely  upon  the  propositions: 

(1)  That  the  classification  of  hotels  as  made 
in  such  act  is  arbitrary  and  unreasonable; 

(2)  that  the  act  confers  upon  the  hotel  in- 
spector legislative  powers;  (3)  that  it  gives 
the  Inspector  arbitrary  power  to  declare  a 
hotel  a  nuisance  even  though  no  nuisance 
exist  in  fact  or  law;  (4)  that  it  la  void  for 
uncertainty  in  Its  terms;  (5)  that  it  author- 
izes Imprisonment  for  debt,  in  that  a  failure 
on  the  part  of  the  hotel  keeper  to  pay  the 
inspection  fee  is  made  a  misdemeanor 
thereby. 

There  are  a  few  general  rules  applicable 
to  the  discussion  which  are  well  settled  by 
the  authorities  and  wihlch  are  not  controvert- 
ed by  the  parties  before  us.  As  preliminary 
to  the  discussion,  some  of  these  rules  may  be 
stated  In  varying  form  as  we  cull  them  from 
the  oases. 

Legislation  in  favor  of  different  classes  of 
indivlnaals,  in  order  to  be  valid,  must  ertend 
to  and  embrace  equally  all  persons  who  are 
or  may  be  In  like  circumstances,  and  the 
classification  must  be  natural  and  reasonable, 
not  arbitrary  or  capricious. 

The  true  practical  limitation  of  the  legis- 
lative power  to  dasslfjr  is  that  the  classifica- 
tion must  be  upon  some  apparent  natural 
reason,  some  reason  suggested  by  necessity, 
by  such  a  difference  in  the  situation  and  cir- 
cumstances of  the  subjects  placed  in  dlffer- 
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ent  classes  as  saggests  the  necessity,  or  laro- 
priety,  of  different  legislation  with  respect 
to  tbeiu. 

Classltlcatlon,  to  be  constitutional,  must  t>e 
based  upon  su'bstantlal  distinction  which 
makes  one  class  so  different  from  another  as 
to  suggest  the  necessity  of  different  legisla- 
tion with  respect  to  It 

Laws  public  In  their  objects  may  be  con- 
fined to  a  particular  class  of  persons  if  they 
are  general  in  their  application  to  the  oases 
to  which  they  apply,  provided  the  distinction 
is  not  arbitrary  but  rests  upon  some  reason 
of  public  policy. 

Classification  must  be  reasonable  and  based 
upon  real  differences  in  the  situation,  condi- 
tions, and  tendencies  of  things.  If  there  is 
no  real  difference  between  persons,  occupa- 
tions, or  property,  the  E^ate  cannot  make  one 
in  favor  of  some  persons  over  others. 

The  true  practical  limitation  of  the  legis- 
lative power  to  classify  is  that  the  classifica- 
tion shall  be  upon  some  apparent  natural 
reason,  some  reason  suggested  by  necessity, 
by  such  a  difference  in  the  situation  and 
circumstances  of  the  silbjects  placed  in  dif- 
ferent classes  as  suggest  the  necessity  or 
propriety  of  different  legislation  with  re8i)ect 
to  them.     State  v.  Garbroskl,  111  Iowa,  406, 

82  N.  W.  96»,  56  L.  R.  A,  570,  82  Am.  St 
Rep.  524;  BaUey  t.  People,  190  111.  28.  60 
N.  E.  08,  54  Ia  B.  A.  838,  83  Am.  St  Rep^ 
116;  State  v.  Cooley,  56  Minn.  540,  58  N.  W. 
150;  State  v.  Mitchell,  97  Me.  66,  53  AO. 
887,  94  Am.  St  Bep.  481;  Nlchote  v.  Walter, 
87  Minn.  264,  33  N.  W.  800. 

Legislation  which  affects  alike  all  persons 
similarly  situated  Is  not  class  leglslatlmi. 
Slsson  V.  Board  of  Supervisors,  128  Iowa, 
462,  104  N.  W.  454,  70  L.  B.  A.  440;  Barbler 
V.  Connolly,  113  U.  S.  27,  5  Sup.  Ct  357,  28 
L.  Ed.  923;  Hayes  v.  Missouri,  120  U.  S.  68, 
7  Sup.  Ct  350,  30  li.  Ed.  678. 

'  The  Legislature  has  power  to  adopt  legls- 
latiou  in  the  Interest  of  pubUc  health  and 
public  safety,  provided  such  legislation  Is 
reasonably  adapted  to  the  end  sought.  The 
LeglsVature  may  also  grant  to  commlsslonera 
and  other  subordinate  officers  power  to  as- 
certain and  determine  appropriate  facts  as  a 
basis  for  procedure  in  the  enforcement  of  the 
law,  and  the  granting  of  sudi  authority  is 
not  a  delegation  of  legislative  power.  Brady 
r.  Mattern,  125  Iowa,  169,  100  N.  W.  338, 
IOC  Am.  St  Bep.  291;  State  v.  Thompson, 
160  Mo.  333,  60  S.  W.  1077,  54  L.  B.7\.  950, 

83  Am.  St.  Bep.  468;  Byan  v.  Outagamie,  80 
Wis.  336,  50  N.  W.  340 ;  Locke's  Appeal,  72 
Pa.  401,  13  Am.  Bep.  716;    Easton  Commis- 

^  sloners  v.  Covey,  74  Md.  262,  22  Atl.  266. 
V  The  first  point  argued  by  the  appellees  i> 
that  the  statute  is  arbitrary  in  its  classifica- 
tion, hi  that  it  is  confined  in  its  application 
to  hotels  having  10  or  more  sleeping  rooms. 
This  classification  is  found  in  section  1  of 
the  act,  and  it  is  in  the  nature  of  a  definition 
of  "hotel"  within  the  meaning  of  the  act 
and  is  oa  follows;    "Every  building  at  struc- 


ture kept,  used,  advertised  as  or  hdd  oat  to 
the  public  to  be  an  inn,  hotel  or  public 
lodging  house,  or  place  -where  sleeping  ac- 
commodations are  furnished  for  hire  to  tran- 
sient guests  whether  with  or  without  meals 
in  which  ten'  or  more  sleeping  rooms  are  used 
for  the  accommodation  of  such  guests,  shall 
for  the  purpose  of  this  act  be  defined  to  be  a 
hotel." 

It  Is  not  denied  but  that  some  classlflcati<m 
Is  desirable  and  proper,  and  that  some  line  of 
division  may  be  reasonably  adopted  as  limit- 
ing the  application  of  the  law.  Can  it  be 
said  that  the  line  of  division  which  is  pro- 
vided in  the  statute  is  based  upon  a  natural 
reason  and  one  in  harmony  with  the  necessi- 
ties of  the  situation?  There  is  a  sense,  it  is 
true,  wherein  the  adoption  of  10  as  the  min- 
imum number  is  arbitrary;  that  Is  to  say, 
the  Legislature  might  as  reasonably  hare 
adopted  the  number  9  or  the  number  11  or 
even  a  larger  or  a  smaller  number.  Bat  this 
fact  does  not  render  the  act  arbitrary  In  a 
legal  sense.  It  was  essential  to  the  practica- 
bility of  the  enactment  that  some  fixed  limi- 
tation be  provided.  Such  limitation  must  be 
based  upon  a  natural  rather  than  an  arbi- 
trary reason.  If  the  limitation  adopted  was 
a  natural  and  reasonable  one,  it  would  be 
none  the  less  so  because  some  other  limita- 
tion could  have  been  adopted  in  lieu  thereof 

It  seems  quite  clear  to  us  that  the  limita- 
tlon  adopted  in  this  act  was  natural  and  rea- 
sonable and  was  in  harmony  with  the  ne- 
cessity of  the  situation.  This  provision  of 
the  act  is  manifestly  based  upon  the  assump- 
tion that  the  peril  to  the  life  and  safety  of 
guests  is  somewhat  proportionate  to  the  size 
of  the  hotel.  We  cannot  say  that  this  is  an 
unreasonable  assumption.  On  the  contrary, 
it  Impresses  us  otherwise.  If  a  fire  were  to 
obtain  In  a  hotel  containing  a  thousand 
rooms  occupied  by  guests,  surely  the  problem 
of  rescue  confronting  the  public  authorities 
in  such  a  case  would  be  Immensely  more  diffi- 
cult than  would  be  that  presented  by  a  like 
situation  in  a  building  containing  only  a  few 
rooms  and  guests. 

It  Is  urged  that  it  would  have  been  more 
reasonable  to  have  defined  the  limitation  by 
stating  the  number  of  guests,  rather  than  the 
number  of  rooms.  If  the  act  had  adopted 
that  method,  it  could  have  been  attacked 
quite  as  persuasively  with  the  suggestion 
that  the  number  of  rooms  should  be  the  cri- 
terion and  not  the  number  of  guests.  It 
seems  dear  to  us  that  the  number  of  rooms 
furnishes  the  more  reasonable  criterion  be- 
cause conditions  are  provided  for  which  must 
be  complied  with  by  the  hotel  keeper  before 
he  is  x)ermltted  to  receive  guests  at  all.  It 
is  argued  that  10  sleeping  rooms  might  mean 
10  guests  or  20  guests  or  any  larger  number, 
according  to  circumstances.  This,  of  course^ 
is  true  as  a  possibility.  The  fact  r^nalns, 
however,  that  the  number  of  sleeping  rooms 
contained  in  a  hotel  does  sustain  a  mathe- 
matical relation  to  the  number  of  guesti 
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whl<ai  It  may  accommodate.  No  criterion 
could  have  been  adopted  which  was  not  ca- 
pable of  exceptional  possibilities.  The  classi- 
fication here  complained  of  is  one  which  has 
been  adopted  in  many  other  states,  notably 
Massachusetts,  Minnesota,  Missouri,  Indiana, 
and  South  Dakota,  and  It  does  not  appear 
ever  to  have  been  condemned  by  any  of  the 
courts  of  those  states. 

It  Is  also  argued  that  this  section  Is  arbi- 
trary because  It  Is  confined  to  those  hotels 
which  receive  transient  guests.  It  will  be 
noted  that  this  is  simply  a  part  of  the  defini- 
tion of  a  "hotel"  within  the  meaning  of  the 
act  We  can  hardly  conceive  of  a  hotel,  as 
the  term  is  ordinarily  used,  which  does  not 
receive  transient  guests.  This  Is  a  distinctive 
feature  of  a  hotel  as  commonly  nnderstood, 
.regardless  of  the  statutory  definition.  It  Is 
said,  however,  that  a  hotel  might  confine  it- 
self to  permanent  guests  or  boarders,  and 
that  in  such  case  the  statute  would  not  be 
an>llcable,  and  that  the  act  is  therefore  dis- 
criminatory. This  Is  a  strained  argument. 
But  granting  the  possibility  of  a  hotel  which 
confined  its  trade  to  permanent  guests  only, 
and  received  no  transient  guests,  the  classi- 
fication even  then  would  not  be  unnatural 
nor  unreasonable.  Surely  permanent  board- 
ers bare  a  better  opportunity  to  acquaint 
themselves  with  their  surroundings  and  with 
the  opporttinitles  and  conveniences  of  es- 
cape in  case  of  danger,  and  have  better  op- 
portunities for  making  provision  for  their 
own  safety,  than  would  a  transient  guest, 
who  comes  as  a  stranger,  and  who  enters  his 
room  without  any  knowledge  of  Its  surround- 
ings, or  of  the  most  practicable  methods  of 
escape  in  case  of  an  emergency. 
"•^^It  is  next  argued  that  the  act  In  ques- 
tion confers  upon  the  hotel  Inspector  legis- 
lative powers.  This  contention  Is  based  up- 
on certain  general  provisions  contained  In  the 
statute  which  call  for  the  exercise  of  judg- 
ment on  the  part  of  the  hotel  inspector.  By 
its  terms  such  act  is  not  applicable  to  hotels 
of  "approved  fireproof  construction."  It  Is 
argued  that  this  expression  Is  not  known  to 
the  trade,  and  therefore  that  it  can  mean 
nothing  except  that  the  hotel  Inspector  may 
arbitrarily  approve  or  disapprove  a  given 
hotel  as  being  of  "fireproof  construction"  or 
otherwise.  The  act  also  provides  that  "ap- 
proved sanitary  conditions"  shall  be  main- 
tained, and  that  cesspools  and  privies  shall 
be  properly  cleaned  and  disinfected  as  often 
as  necessary  to  maintain  them  in  such  sani- 
tary condition.  It  is  argued  that  the  in- 
spector may  arbitrarily  determine  whether 
a  hotel  is  thus  maintained  in  a  sanitary  con- 
dition or  not,  and  that  the  statute  contains 
no  definition  which  will  protect  the  hotel 
keeper  against  such  arbitrary  conduct.  Oth- 
er analogous  provisions  of  the  act  are  pre- 
sented to  our  attention  which  provide  op- 
portunities, as  is  claimed,  to  the  inspector  to 
act  arbitrarily  and  oppressively.  It  may  be 
noted  first  that  these  very  provisions  which 


are  thus  arrayed  as  fatal  defects  in  the  law 
were  manifestly  Intended  to  give  the  law 
flexibility  and  to  make  it  less  technical  and 
less  onerous  to  the  hotel  keeper.  The  ulti- 
mate purpose  and  final  object  of  the  law  Is 
clearly  set  forth.  This  object  may  be  at- 
tained by  the  hotel  keeper  by  the  specific 
methods  iwlnted  out  in  the  statute,  or  by 
such  other  methods  as  the  hotel  keeper  may 
choose,  provided  he  attain  the  result  The 
fttllacy  in  the  argument  at  this  point  is  the 
assumption  that  the  hotel  Inspector  may  arbi- 
trarily, in  a  given  case,  find  the  facts  to  be 
otherwise  than  as  they  truly  are.  The  inspect- 
or is  himself  amenable  to  the  law  and  can 
proceed  only  under  the  law  and  in  accordance 
with  the  facts  as  they  shall  be.  The  power  of 
the  Inspector  in  such  a  case  has  been  set  forth 
by  the  Supreme  Court  of  Massachusetts  In  this 
wise:  "The  power  to  make  rules  and  regu- 
lations in  the  nature  of  subsidiary  legisla- 
tion may  be  del^ated  by  the  Legislature  to 
a  local  board  or  commission ;  such  rules  be- 
ing subject  to  be  tested  in  the  courts  to  de- 
termine whether  they  reasonably  are  direct- 
ed to  the  accomplishment  of  the  lawful  pur- 
pose of  the  statute  under  which  they  were 
made."  Welch  v.  Swasey,  193  Mass.  364,  79 
N.  SL  745,  118  Am.  bt  Rep.  523,  23  L.  R.  A. 
(N.  S.)  1160. 

The  act  under  consideration  does  not  pur- 
port to  confer  upon  the  inspector  any  arbi- 
trary power.  It  does  require  him  to  deter- 
mine in  given  cases  whether  a  hotel  Is  of 
"fireproof  construction."  If  "yea,"  it  Is  an 
approved  fireproof  construction  within  the 
meaning  of  the  statute.  If  "nay,"  then  oth- 
erwise. But  this  would  not  empower  the  In- 
spector to  say  arbitrarily  that  a  given  hotel 
was  not  of  "fir^roof  construction"  when  In 
truth  It  was  of  such  fireproof  construction. 
Nor  have  we  any  doubt  but  that  such  an  at- 
tempted act  on  the  part  of  the  Inspector 
could  be  called  in  question  by  any  aggrieved 
party  by  proper  action  In  court  And  the 
same  may  be  said  concerning  the  other  anal- 
ogous features  of  the  act  which  we  have  al- 
ready referred  to. 

3.  It  Is  argued  by  appellee  that  arbitrary 
power  Is  conferred  upon  the  Inspector  to  de- 
clare a  nuisance  solely  because  of  "offensive 
odors."  It  Is  argued  that  this  reduces  the 
question  of  whether  a  hotel  Is  maintaining  a 
nuisance  to  the  condition  of  the  official  olfac- 
tories, and  that  if  the  odor  of  onions  should 
prove  "offensive"  to  a  hotel  inspector,  then  a 
nuisance  Is  created  under  the  statute.  The 
provision  of  the  act  which  is  thus  criticised 
Is  as  follows:  "All  hotels  shall  be  kept  and 
maintained  In  a  clean  and  sanitary  condition 
and  free  from  any  effluvia,  gas  or  offensive 
odors  arising  from  any  sewer,  drain,  privy  or 
any  other  xouroe  whatever  within  the  control 
of  the  owner,  manager,  agent  or  person  in 
charge  thereof."  The  argument  of  appellee 
has  quite  Ignored  the  qualifying  provision 
which  we  have  underscored.  The  odors  re- 
ferred to  therein  are  clearly  such  as  would 


Digitized  by 


Lioogte 


918 


126  NORTHWESTERN  REPORTER. 


(lown. 


create  a  nnlsance  under  the  law  quite  inde- 
pendent of  this  particular  act  Under  well- 
establlshed  rules  of  construction  of  statutes, 
tbe  words  "any  other  source  whatever"  have 
reference  to  a  source  of  like  kind  with  "sewer, 
drain,  and  privy." 

4.  It  Is  also  argued  that  the  act  is  void  be- 
cause it  gives  to  the  inspector  the  right  of 
entry  upon  private  property  and  the  right  of 
search  without  due  process  of  law.  The  only 
right  given  under  the  act  is  such  as  is  neces- 
sarily incident  to  all  power  of  inspection. 
This  complaint  has  special  reference  to  sec- 
tion 15,  which  provides  as  follows:  "It  shall 
be  the  duty  of  tbe  inspector  upon  ascertain- 
ing by  inspection  or  otherwise  that  any  hotel 
is  being  carried  on  contrary  to  any  of  the 
provisions  of  this  act  to  notify  the  manager, 
proprietor  or  owner  in  writing  in  what  re- 
spect It  falls  to  comply  with  the  law,  and  re- 
quiring such  person  within  a  reasonable  time, 
to  be  fixed  by  the  inspector,  to  do  or  cause 
to  be  done  the  things  necessary  to  make  It 
comply  with  the  law."  The  power  of  the 
Legislature  to  provide  for  inspection  of  prem- 
ises In  the  interests  of  public  safety  and  the 
public  health  is  so  well  established  that  we 
will  not  enter  upon  a  discussion  of  it.  The 
right  of  Inspection  is  incidental  to  tbe  police 
power,  and  counsel  cite  no  case  wherein  it 
was  ever  held  that  the  exercise  of  such  power 
violates  any  constitutional  right  of  the  citi- 
zen. 

5.  Section  Id  of  the  act  provides  as  fol- 
lows: "Any  owner,  manager,  agent  or  person 
In  charge  of  a  hotel  who  shall  obstruct,  hin- 
der or  interfere  with  an  inspector  or  his  dep- 
uty In  the  proper  discharge  of  his  duty,  or 
who  shall  willfully  fail  or  neglect  to  comply 
with  any  of  the  provisions  of  this  act,  or  who 
shall  fail  to  pay  the  proper  fee  for  inspection 
shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof,  be  fined  not  exceeding  one 
hundred  ($100.00)  dollars  or  imprisonment  in 
the  county  Jail  not  exceeding  thirty  days." 
It  Is  said  that  under  this  section  a  mere  fail- 
ure on  the  part  of  the  hotel  keeper  to  pay  the 
inspection  fee  Is  made  a  misdemeanor,  and 
that  this  is  so,  even  though  he  comply  with 
every  other  requisite  of  the  law,  and  that  the 
effect  of  such  provision  is  to  subject  the  ho- 
tel keeper  to  imprisonment  for  failure  to  pay 
a  debt.  We  think  this  contention  must  be 
sustained.  That  is  to  say,  that  part  of  seo- 
tion  16  which  makes  a  mere  failure  to  pay 
the  Inspection  fee  a  misdemeanor  punishable 
by  flue  and  imprisonment  is  clearly  unconsti- 
tutional as  being  a  violation  of  section  19, 
article  1,  of  the  Constitution  of  this  state, 
which  forbids  imprisonment  for  a  debt  See 
Chauvin  v.  Vallton,  8  Mont  451,  20  Pac. 
658,  3  L.  It  A.  194.  It  Is  also  clear  'to  us, 
however,  that  this  provision  Is  not  essential 
to  the  integrity  of  the  act  as  a  whole,  and 
that  its  elimination  does  not  carry  down  with 
it  the  rest  of  the  enactment    We  do  not  flud 


that  the  act  under  consideration  in  any  other 
respect  contravenes  any  provision  of  tbe  Con- 
stitution either  of  Iowa  or  of  the  United 
States.  It  is  well  settled  that  the  courts  will 
not  declare  unconstitutional  an  enactment  of 
the  Legislature  imless  It  is  clearly  and  pal- 
pably so.  The  power  of  the  courts  to  nullify 
the  act  of  a  co-ordinate  branch  of  the  govern- 
ment is  one  of  grave  importance.  Its  exer- 
cise has  always  been  recognized  by  all  tbe 
departments  of  government  as  essential  to 
the  well-being  of  the  body  politic.  But  the 
power  is  one  which  the  courts  exercise  with 
great  caution  and  with  the  highest  r^ard  for 
the  prerogatives  of  the  legislative  department 
With  the  wisdom  or  the  advisability  of  the 
legislation,  the  courts  have  nothing  to  do. 
That  question  must  be  argued  before  a  legis- 
lative tribunal.  Its  power  of  amendment  or 
repeal  is  coextensive  with  its  power  of  enact- 
ment. 

For  the  reasons  Indicated,  the  decree  eu- 
tered  below  must  be  reversed. 


DOW  ▼.  DBS  MOINES  CITY  RY.  CO. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Appeal  and  Ekbob  (S  1048*)— Habmless 
Kbbor — Leading  Questions. 

Plaintiff  as  a  witness  being  asked  a  lead- 
ioK  question,  which  was  objected  to,  the  court, 
without  nilinc  on  the  objection,  said:  "State  the 
fact  as  to  wnere  tou  looked."  Defendant  ex- 
cepted, and  plaintiff  answered  the  court's  in- 
terrogatoiy.  Held,  there  was  no  error  of  which 
defendant  could  complain-  the  court's  inter- 
rogatory not  having  l)een  objected  to,  or  subject 
to  objection,  and  it  being  a  rare  case  which 
will  be  reversed  because  of  the  askinfr  of  a 
leading  question,  which  is  not  anaweied. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4140-4160;  Dec.  Dig.  { 
1048.'*] 

2.  Stbeet  Raiuioads  (I  lis*)— Crossing  Ac- 
cident—Contbibdtoby  Neolioence. 

As  bearing  on  the  question  of  care  of  one 
in  going  |}ehind  a  street  car  standing  at  a 
crossing  onto  the  other  track  on  which  a  car  was 
coming  from  the  direction  in  which  the  standing 
car  was  going,  it  may  be  shown  that  the  gong 
of  the  coming  car  was  defective. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  229-238;  Dec.  Dig.  I 
113.*] 

3.  Trial  (J  260*)— Inbtbtjctions. 

Giving  instructions  other  than  one  asked, 
but  to  the  same  effect  is  suflScient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  n  651-659;    Dec.  Dig.  {  260.*] 

4.  Trial  (§i  186,  244»)— Instructions— Siir- 
QLiNa  Out  Facts— Invading  Province  or 

JUBT. 

An  instruction  on  the  question  of  con- 
tributory negligence  of  one  who,  having  crossed 
from  the  south  side  of  a  street  to  the  north 
side  and  put  a  letter  in  the  mail  box  of  an 
east-bound  car,  was  struck  while  recroRsing  the 
street,  and  just  after  emerging  from  behind  such 
car,  by  an  east-bound  car,  which  tells  the  Jury 
they  will  consider,  as  shown  by  the  evidence, 
certain  enumerated  facts  and  circumstances, 
together  with  an^  other  fact  or  circumstance 
shown  on   the  tnal,  bearing  on  the  question. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indaxek 
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held  not  to  sinrle  oat  facts  favorable  to  plain- 
tiff, or  to  invade  the  province  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §S  186.  244.»] 

5.  Stkekt  Railroads  (|  98*)— Cbossino  Ac- 
cident—Contbibutobt  Neolioence. 

l%e  rule  as  to  the  care  requited  of  one 
abont  to  cross  a  steam  railrohd  does  not  apply 
with  equal  rigidity  to  the  crossing  of  a  street 
railway  track,  especially  where  such  railway 
is  on  a  public  street  where  pedestrians  have  a 
right  to  be. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {|  204-209;   Dec.  Dig.  §  98.*] 

6.  Stbeet  Railboads  (|  98*)— Cbossino  Ac- 
cident—Contbibutobt  Negligence. 

While  one  cannot,  without  being  guilty  of 
contributory  negligence,  go  on  a  street  car  track, 
or  a  railroad,  without  exerdsing  any  care  for 
bis  safety,  it  is  not  necessary  that  he  keep  his 
«jes  constantly  on  the  track,  or  that  he  stop  and 
listen,  or  that  be  do  more  than  an  ordinarily 
careful  person  wonld  do  under  the  circumstan- 
ces, which  is  ordinarily  a  question  for  the  Jury. 
[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  204-209 ;  Dec.  Dig.  i  98.*] 

7.  Stbeet  Railboads  (S  98*)— CBossina  Ac- 
cident—Contbibutobt  Negligence. 

One  about  to  cross  a  street  railroad  has 
the  right  to  assume,  in  the  absence  of  notice  or 
knowledge  to  the  contrary,  that  cars  will  be 
run  according  to  law  and  custom,  as  regards 
speed  and  signals,  and  with  some  reference  to 
his  rights  on  the  street ;  but,  while  this  may  be 
considered  on  the  question  of  his  having  exer- 
cised ordinary  care  to  avoid  injury,  it  will  not 
absolve  him  troip  all  care  for  his  own  safety. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  IS  204-209 ;   Dec.  Dig.  |  98.*] 

8.  Stbeet  Railboads  (|  117*)— Cbossino  Ac- 
cident—Contbibutobt  Negligence— Evi- 
dence. 

£)vidence,  in  an  action  for  Injury  to  one 
who,  having  crossed  a  street  to  put  a  letter 
in  the  mail  box  of  a  street  car,  was,  while  re- 
crossing  the  street,  and  just  after  stepping  out 
from  behind  such  car,  struck  by  a  car  coming 
on  the  other  track,  held  to  make  the  question 
of  her  contributory  negligence  one  for  the  jury, 
notwithstanding  she  did  not  before  recrosning 
look  from  where  she  could  see  the  approaching 
car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  U  239-257;  Dec.  Dig.  S 
117.»] 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

A/jtlon  at  law  to  recover  damages  for  in- 
juries received  by  plaintiff  due  to  being 
struck  by  a  car  upon  defendant's  line  of  road. 
Defendant  denied  any  negligence  on  its  part 
and  pleaded  that  plaintilT  was  guilty  of  con- 
tributory negligence.  Trial  to  a  Jury,  verdict 
and  Judgment  for  plaintiff,  and  defendant 
appeala    Affirmed. 

Onemsey,  Parker  &  Miller,  for  appellant 
W.  G.  Strock  and  TtKMnas  A.  Cheshire,  for 
appellee. 

DEEMER,  C.  J.  Defendant  is  a  corpora- 
tion operating  a  street  railway  system  in  the 
city  of  Dee  Moines.  Its  Ingersoll  Avenue 
Line  rannln#  east  and  west  through  a  resi- 
dential district  is  double  tracked;  west- 
bound cars  taking  the  north,  and  east-bound 


the  soutb,  tracks.  These  tracks  are  standard 
gauge,  to  wit,  4  feet  8^  inches,  and  the  dis- 
tance between  the  two  tracks  is  five  feet  six 
Incbes.  The  cars  which  ran  over  these  lines 
were  from  8  feet  to  8  feet  and  2  inches  In 
width.  All  the  cars  om  defendant's  line  car- 
ried United  States  mall  boxes,  and  the  public 
was  Invited  to  stop  them  at  street  crossings 
for  the  purpose  of  depositing  mail  in  these 
boxes.  Defendant's  Ingo^oU  Avenue  Line 
crosses  streets  running  north  and  south  and 
numbered  from  Seventeenth  to  Thirty-Ninth 
Inclusive.  At  the  Intersection  of  Twenty- 
Ninth  and  IngersoU  avenue,  tbere  was  at  the 
time  of  the  aoddent  in  question  a  small 
frame  structure  at  the  southwest  comer  of 
the  street  intersection  nsed  by  persons  con- 
templating passage  upon  defendant's  cars  as 
a  waiting  station.  From  Thirty-Fourth  street 
east  to  Twenty-Eighth  there  is  a  downgrade 
varying  from  1^  to  4i/»  per  cent  Nine 
hundred  and  seventy  feet  and  a  fraction  west 
of  the  west  side  of  Twenty-Ninth  street  at 
Its  intersection  wltb  Ingersoll  avenue  Is  the 
beginning  of  a  curve  In  defendant's  line  of 
road.  Tills  is  a  3  per  cent  curve.  The  grade 
of  the  tracks  from  the  east  end  of  this  curve 
ta  Thirtieth  street  Is  4i/e  per  cent.,  from 
Thirtieth  street  to  Twenty-Ninth  it  is  I'o/ioo 
per  cent,  and  from  Twenty-Ninth  to  Twenty- 
Eighth  2»/io  per  cent  The  grade  of  the 
curve  is  3%  per  cent  This  curve,  as  we  have 
said,  begins  970  feet  west  of  Twenty-Ninth 
street  and  216  feet  west  of  Thirtieth  street 
From  any  point  north  of  the  waiting  room 
and  south  of  the  north  track  on  Twenty- 
Ninth  street  there  is  a  plain  view  of  cars 
approaching  from  the  west  of  from  100  to 
IOC  rods.  There  were  many  houses  on  both 
the  north  and  south  sides  of  Ingersoll  ave- 
nue; but  these  did  not  obstruct  a  view  of 
oars  approaching  from  the  west  for  the  dis- 
tance indicated. 

At  the  time  of  the  accident  plaintiff,  who 
is  a  married  woman,  was  living  two  blocks 
south  of  Ingersoll  avenue  and  one  block  east 
of  Twenty-Ninth  street  She  left  her  home 
at  4:30  or  4:45  p.  m.  February  24,  1908,  to 
post  a  letter  on  one  of  defendant's  cars,  and 
went  to  the  Intersection  of  Twenty-Ninth 
street  with  Ingersoll  avenue.  A  drlsallng 
rain  was  falling,  and  she  carried  an  um- 
brella to  shield  herself  therefrom.  As  she 
approached  the  avenue,  she  could  see  a  car 
passing  thereon  for  a  block  and  one-half 
south  of  said  avoiue,  and  she  saw  no  cars 
pass  the  crossing  which  she  was  approaching 
on  the  day  In  question.  The  schedule  time 
for  cars  at  that  time  was  every  seven  or 
eight  minutes.  As  we  have  said,  the  day 
was  cloudy,  and  it  was  raining,  and  plaintiff 
went  >to  a  point  Dorth  of  the  waiting  station, 
where  she  had  a  dear  view  of  defendant's 
track  !both  east  and  west — westward  for  the 
distance  already  indicated.  Here  she  stopped 
and   looked   westward    for  an    approaching 


•For  othsr  caaei  see  same  topic  end  section  NUMBER  In  Dec.  *  Am.  Digi.  1907  to  date,  *  Reporter  Indexes 
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car,  standing  there  for  two  or  three  minutes. 
Dlscorering  no  car  approaching,  she  looked 
toward  the  east  and  discovered  one  api^oach- 
ing  from  that  direction,  which  was  then 
somewhere  between  Twenty-Eighth  and 
Twenty-Ninth  streets.  She  immediately 
crossed  all  the  tracks  and  waited  for  tbe 
west'bound  car  to  pass  her  and  to  stop,  either 
to  receive  her  letter,  discharge  passengers,  or 
both.  This  west-bonnd  car  stopped  on  the 
west  side  of  Twenty-Ninth  street  in  such  po- 
sition that  the  door,  which  was  in  the  center 
of  the  car,  -was  on  the  west  side  of  Twenty- 
Ninth  street  and  just  opposite  the  place 
where  she  was  standing.  As  the  maU  box 
was  on  the  rear  of  the  oar,  plaintiff  Immedi- 
ately proceeded  to  the  east  end  of  the  car 
and  there  deposited  her  letter  In  the  box. 
The  west-bonnd  car  then  started,  and  plain- 
tiff, at  the  same  time,  proceeded  in  a  southr 
em  or  southwesterly  direction  to  recross  the 
tracks,  when  she  was  struck  by  an  east- 
bound  car  and  received  the  injuries  of  whidi 
she  complains.  There  is  testimony  that  this 
east-bonnd  car  was  running  at  least  25  miles 
per  hour,  and  also  to  the  effect  that  It  threw 
plaintiff  something  Uke  86  feet  She  might 
have  gone  farther  but  for  the  fact  that  she 
was  thrown  against  and  struclc  a  boy  who 
was  walking  westward  on  Ingersoll  avenue. 
This  car  also  ran  from  300  to  400  feet  after 
it  struck  plaintiff  before  it  could  be  stopped. 

The  negligence  diarged  against  the  defend- 
ant is  as  follows:  "(1)  That  the  motorman 
on  the  east-bound  car  which  struck  the  plain- 
tiff was  negligent  In  that  he  ran  his  car  by 
the  car,  which  had  stopped  to  discharge  pas- 
sengers, at  a  rate  of  speed  exceeding  three 
miles  per  hour.  (2)  That  the  motorman  on 
the  east-bound  car  was  negligent  in  that  he 
ran  his  car  down  a  descending  grade  without 
having  such  car  under  perfect  control.  (3) 
That  the  motorman  on  the  east-bound  car 
was  further  negligent  because  he  failed  to 
sound  bis  gong  for  a  distance  of  50  feet  west 
of  the  front  end  of  the  west->bound  car,  until 
he  had  passed  the  west-bound  car.  (4)  That 
the  motorman  on  the  east-bound  car  was 
further  negligent  in  that  he  passed  the  inter- 
section of  Twenty-Ninth  street  and  Ingersoll 
avenue  at  a  rate  of  speed  prohibited  by  the 
ordinance  of  the  city  of  Des  Moines  regulat- 
ing the  speed  of  his  car  and  limiting  its 
speed  to  12  miles  per  hour.  (5)  The  motor- 
man  on  the  east-bound  car  was  negligent  in 
that  he  failed  to  exercise  wdlnary  care  in 
running  his  car  at  a  proper  and  lawful  rate 
of  si)ee<l  at  the  time  the  plaintiff  was  struck 
and  Injured  by  said  car." 

In  her  petition  plaintiff  also  made  the  fol- 
lowing, among  other,  allegations:  "That  on 
the  day  she  was  injured,  and  for  a  long  time 
prior  thereto,  there  was  a  general  custom 
prevailing  among  motormen  on  the  cars  of 
the  defendant  railway  company  that,  when 
a  car  on  a  parallel  track  passed  another  car 
which  had  stopped  to  discharge  passengers  at 
a  street  crossing,  the  passing  cor  would  slow 


.down  to  a  speed  of  not  to  exceed  3  miles  an 
hour,  and  the  motorman  ring  his  gong  from 
the  time  the  moving  car  was  within  50  feet 
of  the  front  end  of  the  standing  car  until  he 
passed,  and  that  the  plaintiff  knew  of  tliis 
custom.  *  •  •  That  at  the  time  plaintiff 
was  injured,  and  for  some  years  before,  there 
was  a  general  custom  prevailing  among  the 
motormen  of  the  defendant  railway  company 
that,  when  their  cars  were  going  down  de- 
scending grades,  the  motorman  would  hold 
the  car  under  perfect  control  at  all  times, 
which  custom  was  known,  to  the  plaintiff. 
That  at  the  time  and  fbr  a  long  time  prior 
to  the  date  of  the  plaintiff's  Injury,  there 
had  prevailed  among  the  motormen  of  the  de- 
fendant railway  company  a  general  custom 
to  sound  their  gongs  before  crossing  Inter- 
secting streets,  and  cross-walks,  and  hold 
their  cars  under  perfect  control,  which  cus- 
tom was  known  to  ttie  plaintiff.  Plaintiff 
further  states  that  at  the  time  of  her  injury, 
and  fkxr  a  long  time  prior  thereto,  there  had 
prevailed  among  the  motormen  of  the  defend- 
ant railway  company  a  general  custom  to 
stand  at  their  levers,  attend  strictly  to  thdr 
duties,  and  use  the  utmost  care  to  prevent 
any  kind  of  an  accident  to  passengers  getting 
off  or  on  the  cars  of  the  defendant,  or  to 
persons  crossing  the  streets  or  in  any  other 
way  liable  to  be  Injured  by,  the  cars  of  the 
company,  which  custom  was  known  to  the 
plaintiff." 

Plaintiff  introduced  an  ordinance  of  the 
city  of  Des  Moines  prohibiting  the  running 
of  cars  at  the  point  in  question  at  a  greater 
speed  than  12  miles  per  hour,  and  also  pro- 
duced testimony  to  prove  the  customs  plead- 
ed by  hCT. 

Under  the  facts  disclosed,  there  can  be  lit- 
tle If  any,  doubt  of  defendant's  negligence. 
Indeed,  if  there  were'  nothing  more  in  the 
case  than  excessive  rate  of  speed,  that  would 
be  enough,  under  the  circumstances  shown, 
to  take  the  case  to  the  jury  on  the  question 
of  defendant's  negligence. 

2.  Reversal  is  sought  on  the  ground  of 
claimed  errors  of  the  trial  court  in  the  ad- 
mission and  rejection  of  testimony,  and  in 
the  giving  and  the  refusal  to  give  certain  in- 
structions, and  it  is  strenuously  Insisted  that 
under  the  undisputed  testimony  plaintiff  was 
g:uilty  of  contributory  negligence  as  a  mat- 
ter of  law  and  should  not  be  allowed  to  re- 
cover for  the  consequences  of  the  collision. 
We  shall  first  take  up  the  rulings  on  the 
admission  and  rejection  of  testimony.  It  is 
claimed  that  the  court  erred  in  permitting 
plaintiff's  counsel  to  propound  certain  leading 
questions  to  his  witnesses.  A  question  some- 
what leading  in  form  was  propounded  by 
counsel  to  plaintiff  herself  which  was  ob- 
jected to  by  defendant's  counsel.  Without 
ruling  upon  the  objection,  the  tf  lal  court  pro- 
pounded this  question  to  the  witness,  which 
was  answered  as  shown:  "By  the  Court: 
State  the  fact  as  to  where  you  looked.  (De- 
fendant excepts.)   A.  I  looked  Just  as  I  cross- 
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ed  the  track."  There  was  no  error  here  of 
which  defendant  may  justly  complain.  The 
Interrogatory  propounded  by  the  court  was 
not  objected  to,  and,  had  It  been,  the  ob- 
jection would  have  been  without  merit 
Moreover,  It  Is  a  rare  case  Indeed  which  will 
be  reversed  because  a  leading  question  Is 
propounded  but  not  answered. 

Although  defendant  was  not  (barged  with 
having  a  dtfectlve  gong  on  Its  east-bound  car, 
plaintiff  was  permitted  to  prove,  over  objec- 
tions, that  the  gong  upon  this  car  was  de- 
fective. We  think  this  testimony  was  ad- 
missible as  bearing  upon  the  question  of 
plaintiff's  care  in  going  from  behind  the  west- 
bound car  and  onto  the  south  track  upon 
which  the  east-bound  car  was  approaching. 
There  was  a  dispute  in  the  testimony  as  to 
whether  the  gong  on  this  latter  car  was  rung 
at  all  as  It  approached  Twenty-Nluth  street 
And  If  the  gong  was  so  defective  that  It 
could  not  be  rung,  or  If  rung  that  It  could 
not  be  heard,  the  fact  was  material  as  bear- 
ing upon  plaintUfs  care  In  going  upon  the 
south  track  behind  the  west-bound  car.  In 
this  connection  defendant  asked  the  follow- 
ing Instruction,  which  the  trial  court  refused 
to  give:  "Tou  are  Instructed  that  some  evi- 
dence has  been  Introduced  tending  to  show 
that  the  bdl  or  gong  on  the  east-bound  car 
was  somewhat  defective.  In  regard  to  this 
matter,  yon  are  told  that  there  is  no  charge 
in  the  plaintifTs  petition  that  the  defend- 
ant was  negligent  by  reason  of  having  a  de- 
fective gong'  on  the  car,  or  by  reason  of  the 
fact  that  the  said  gong  was  out  of  repair,  and 
you  will  therefore  not  consider  the  evidence 
with  respect  to  the  defective  gong  as  bearing 
upon  the  acts  of  negligence  charged  in  plain- 
tiff's petition,  nor  would  you  be  warranted  in 
basing  your  finding  of  negligence  upon  the 
fact.  If  It  be  a  fact,  that  said  bell  was  defect- 
ive." 

The  Instructions  of  the  trial  court  on  this 
point  eo  far  as  material,  are  as  follows: 
"The  plaintiff,  in  her  petition,  alleges  that 
the  defendant  was  negligent  in  the  following 
respects:  (l)  In  that  the  motorman  on  the 
east-bound  car  ran  said  car  past  the  Inter- 
section of  Twenty-Ninth  street  and  IngersoU 
avenue  at  a  rate  of  speed  prohibited  by  the 
ordinances  of  the  city  of  Des  Moines  regulat- 
ing the  speed  of  street  cars  and  limiting  the 
speed  of  such  cars  to  twelve  miles  an  hour ; 
(2)  in  that  the  motorman  of  the  east-bound 
car  ran  said  car  at  a  greater  rate  of  speed 
than  was  proper  In  the  exercise  of  ordinary 
care,  at  the  time  when,  and  tiie  place  where, 
the  plaintiff  was  injured ;  (3)  in  that  the  mo- 
torman on  the  east-bound  car  failed  to  sound 
the  gong  on  said  car  as  said  car  approached 
and  passed  the  west-bound  car  at  the  inter- 
section of  Twenty-Ninth  street  and  IngersoU 
av«Due  at  the  time  of  the  accident.  'It  was 
the  duty  of  the  defendant,  in  the  operation 
of  the  car  In  question,  to  ezerdse  ordinary 
care,  and  a  failure  on  Its  part  to  exercise 
such  care,  as  charged  by  the  idalntlff  in 


her  petitlMi,  would  constitote  negligence. 
•  •  •  In  deternflnlng  whether  the  defend- 
ant was  negligent,  you  will  consider  only  the 
acts  charged  by  the  plaintiff  as  negligence, 
set  forth  and  entunerated  In  the  last  preced- 
ing instruction,  that  have  been  proven,  if  any, 
as  was  the  proximate  cause  of  the  Injury  to 
the  said  Gall  H.  Dow.  *  ••  If  the 
plaintiff  has  not  so  established  such  negli- 
gence, if  any,  of  the  defendant,  and  that  the 
injury  to  the  plaintiff  was  the  direct  result 
of  such  negligence,  so  charged,  set  forth,  and 
proven.  If  so  proven,  then  there  can  be  no 
recovery  In  this  case." 

It  seems  to  us  that  the  instructions  given 
quite  as  effectually  eliminated  the  thought 
that  the  d^ectlve  gong  might  have  been 
considered  by  the  Jury  as  a  part  of  the  neg- 
ligence charged  as  the  instruction  asked. 

3.  Peremptory  instructions  directing  the 
Jury  to  find  for  dtfendant  because  of  plain- 
tiff's contributory  negligence  were  asked  by 
appellant's  counsel  and  refused.  These  are 
challenged;  but  consideration  thereof  will 
be  deferred  until  we  reach  the  subject  of 
plaintiff's  conduct  at  and  Just  before  the  time 
of  the  accident  Instructions  10  and  11  giv- 
en by  the  trial  court  are  complained  of. 
They  read  as  follows: 

"(10)  In  determining  whether  the  plaintiff 
was  guilty  of  any  negligence  which  in  any 
way  contributed  to  her  injury,  yon  will  con- 
sider the  definitions  of  'ordinary  care,'  'neg- 
ligence,' and  'contributory  negligence'  else- 
where given  yon  in  these  Instructions,  and 
you  will  consider,  as  shown  by  the  evidence: 
The  place  where  the  plaintiff  was  Injured 
and  the  surroundings  thereabout ;  where  the 
plaintiff  came  from,  where  she  was  going, 
and  the  manner  thereof;  the  number  of 
street  railway  tracks  on  said  street  at  said 
place ;  whether  plaintiff,  before  crossing  said 
trades  from  the  south  to  the  north  side  there- 
of, and  b^ore  attempting  to  recross  said 
tracks,  looked  to  the  westward ;  the  distance 
a  car  approaching  from  the  west,  on  the 
south  track,  could  have  been  seen  from  the 
place  where  plaintiff  was  at  and  immediate- 
ly before  the  time  she  crossed  or  attempted 
to  cross  said  tracks;  whether  plaintiff  did 
or  did  not  see  the  car'  approaching  on  said 
south  track  at  said  time;  what  the  plaintiff 
thereafter  did,  and  the  length  of  time  which 
thereafter  elapsed  before  her  Injury;  the 
general  custom  and  usage,  if  any,  at  the  time 
of  the  accident  In  question,  of  motormen  on 
moving  cars,  in  relation  to  sounding  the  bell 
or  gong,  or  slackening  the  speed  of  such 
cars,  on  i>assing  a  standing  car  loading  or 
unloading  pass^gers,  or  a  car  Just  starting 
from  a  stop,  at  street  Intersections;  what 
the  plaintiff  knew.  If  anything.  In  relation  to 
such  custom  and  usage,  if  any,  and  whether 
she  relied  thereon;  what  plaintiff  was  do- 
ing; whether  the  plaintiff  was  using  and 
exercising  the  senses,  with  which  she  was 
endowed  by  nature,  as  required  In  the  ex- 
ercise of  ordinary  care;    what  the  plaintiff 
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knew,  or  In  the  exerdse  of  ordinary  care 
should  have  known;  whAt  the  plaintiff  did, 
or  In  the  exercise  of  ordinary  care  shovld 
have  done ;  together  with  any  other  facts  or 
circumstances  shown  in  this  trial  showing,  or 
tending;  to  show,  whether  the  plaintiff  was 
guilty  of  any  negligence  contributing  to  her 
injury. 

"(11)  If  the  plaintiff,  at  the  time  and  place 
in  question,  before  crossing  defendant's  street 
railway  tracks,  looked  to  the  westward  for 
an  east-bound  car,  and  there  was  none  In 
sight,  though  she  was  able  to  and  did  see  for 
such  a  distance  along  the  south  track  of  the 
defendant  company  that  a  car  coming  from 
the  west  on  said  track,  at  a  lawful  rate  of 
speed,  could  not  have  arrived  at  the  place 
where  she  was  Injured  at  the  time  of  her  In- 
jury,  nor  until  she  would  have  had  time  to 
recross  said  south  track  In  safety,  had  she 
not  been  injured,  then.  In  that  event,  in  the 
absence  of  notice  or  knowledge  to  the  con- 
trary, the  plaintiff  might,  in  the  exercise  of 
ordinary  care,  presume  that  a  car  from  the 
westward,  if  approaching,  would  do  so  at  a 
lawful  rate  of  speed.  The  plaintiff  also,  in 
the  absence  of  notice  or  Imowledge  to  the 
contrary,  had  a  right  to  presume  that  the 
motorman  on  said  east-bound  car  would  not 
run  said  car  at  a  greater  rate  of  speed  than 
was  proper  In  the  exercise  of  ordinary  care, 
and  that  said  motorman  would  sound  the 
gong  on  said  car  as  required  In  the  exercise 
of  ordinary  care.  And  the  defendant  had 
a  right  to  presume  that  the  plaintiff,  In  cross- 
ing or  recrosslng  or  attempting  to  recross  Its 
tracks,  would  use  and  exercise  the  senses 
with  which  she  was  invested  by  natnre,  such 
as  the  senses  of  seeing  and  hearing,  as  re- 
quired in  the  exercise  of  ordinary  care,  and 
that  she  would.  In  all  other  respects,  exer- 
cise ordinary  care  on  her  part" 

The  objections  to  these  are:  "First,  they 
Invade  the  province  of  the  jury;  second, 
they  single  out  the  concrete  facts  favorable 
to  plaintiff,  and  fall  to  single  out  such  facts 
growing  out  of  the  same  transaction,  as  were 
favorable  to  the  defendant's  theory;  third, 
they  are  misleading ;  fourth,  they  give  undue 
prominence  to  the  facts  on  which  plaintiff 
relies  to  recover ;  fifth,  they  do  not  state  the 
law  applicable  to  the  case  correctly." 

As  opposed  to  the  eleventh  Instruction  giv- 
en, defendant  asked  the  following: 

"(IG)  The  mere  fact,  If  such  you  find  the 
fact  to  be,  that  the  plaintiff,  before  she 
crossed  to  the  north  side  of  the  tracks  and  be- 
fore the  west-bound  car  had  reached  the 
crossing  and  had  stopped,  looked  to  the  west 
to  see  whether  a  car  was  approaching,  would 
not.  In  Itself,  be  sufficient  to  warrant  you  In 
finding  that  the  plaintiff  was  free  from  con- 
tributory negligence. 

"(17)  Unless  you  find  from  the  evidence 
that,  nnder  the  circumstances  disclosed  by 
the  testimony  in  this  case,  a  person  of  ordi- 
nary care  and  prudence  would  not  have 
looked  to  see  whether  a  car  was  approaching 


from  the  west  after  starting  across  to  tbe 
north  side  of  the  tracks  before  the  west- 
tMund  car  bad  reached  the  crossing  In  ques- 
tion and  before  the  letter  In  question  had 
been  mailed,  the  plaintiff  has  failed  to  show 
that  she  exercised  ordinary  carci  and  yoor 
verdict  in  this  case  should  be  for  the  defend- 
ant" 

It  also  asked  these  Instructions: 

"(18)  Ordinary  care  requires  one  about  to 
cross  a  street  railway  track  to  use  his  senses 
to  ascertain  whether  he  may  safely  do  so,  and 
this  must  be  done  at  a  time  and  place  when 
it  will  enable  one  to  determine  by  the  infor- 
mation so  acquired  whether  it  will  be  safe  to 
make  the  crossing  in  question.  In  the  case 
at  bar  it  appears  from  the  testimony  of  the 
plaintiff  that  she  did  not  use  her  senses  to 
ascertain  whether  or  not  the  car  which  it  is 
alleged  caused  the  injury  complained  of  waa 
approaching  after  she  left  the  south  side  of 
the  tracks  and  passed  In  front  of  the  west- 
bound car,  intending  to  mail  her  letter  upon 
that  car  and  return.  You  are  instructed  that 
her  failure  to  use  her  aenaea  to  ascertain 
wliether  a  car  was  approaching  at  a  time 
which  would  enable  her  to  determine  wheth- 
er it  would  be  safe  to  cross  the  south  track 
In  returning  was  such  a  lack  of  ordinary  care 
upon  her  part  as  precludes  a  recovery  in  thia 
case." 

"(8)  While  the  plaintiff  has  the  right  to 
presume  the  defendant,  in  the  operation  of  its 
cars,  would  not  be  negligent  still  this  fact 
does  not  relieve  the  plaintiff  from  exercising 
care  on  her  part,  nor  from  using  her  senses 
of  seeing  and  hearing  for  the  purpose  of 
avoiding  accident  and  even  though  you  may 
find  that  the  defendant  was  negligent  in  one 
or  more  of  the  particulars  charged  in  plain- 
tiff's petition,  still  if  the  plaintiff  failed  to 
exercise  reasonable  care  on  her  own  part 
for  her  own  safety,  and  such  lack  of  care 
contributed  In  any  degree  to  her  Injury,  she 
caijnot  recover." 

Other  instructions  were  also  asked  which 
need  not  be  set  oat  as  enough  have  be«) 
given  to  disclose  the  points  relied  upon. 

The  tenth  Instruction,  being  the  first  one 
copied  in  this  division  of  the  opinion,  Is  not 
vulnerable  to  the  objections  lodged  against  it 
It  does  not  invade  the 'province  of  the  Jury 
or  single  out  facts  favorable  to  plaintiff.  It 
is  not  misleading,  nor  is  It  incorrect  as  a 
statement  of  the  law.  It  is  such  an  instmc- 
tion  as  should  have  been  given,  and  as  we 
read  It  impartially  directs  the  jury  regard- 
ing the  facts  to  be  considered  in  determining 
whether  or  not  plaintiff  was  free  from  con- 
tributory negligence.  In  the  first  tenth,  and 
thirteenth  instructions  g^ven  by  tbe  trial 
court  the  jury  was  Instmcted  Siat  plaintiff 
could  not  recover  unless  she  show  that  she 
did  not  by  her  own  negligence  contribute  to 
her  Injury.  We  here  quote  the  following  ex- 
cerpt from  the  tenth  InstructiMi  bearing  upon 
this  subject:  "You  will  determine  whether 
there  was  any  negligence  on  the  part  of  plain- 
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tiff,  wblch,  In  any  degree,  oontrlbuted  to  her 
Injury.  That  the  plaintiff  was  free  from  con- 
tributory negligence  she  is  required  to  prore, 
and  the  law  is  that  where  one  Is  injured  in 
any  manner,  and  his  or  her  own  negligence 
has  contrlbnted,  in  any  way,  to  such  injury, 
no  recovery  can  be  had  therefor,  although 
there  may  have  been  negligence  on  the  part 
of  the  defendant  without  which  snch  injury 
would  not  Imve  occurred."  The  following 
also  is  reproduced  from  the  thirteenth  in- 
struction: "A  street  railway  crossing  is  a 
place  of  danger,  and  every  one  who  uses  it  is 
presumed  to  know  such  fact,  and  is  required 
to  exercise  ordinary  care  to  avoid  accidents. 
It  is  the  duty  of  such  person  or  persons  to 
refrain  from  any  act  of  negligence."  It  is 
needless  to  say  that  these  instructions  plain- 
ly told  the  Jury  that  plaintiff  was  required  to 
«bow  her  freedom  from  negligence  which  in 
any  manner  contributed  to  her  injury,  and 
that  the  Jury  should  consider  all  the  facts 
recited  in  the  first  instruction  complained  of 
in  determining  that  question. 

The  eleventh  instruction  is  the  one  which 
1b  most  seriously  challenged,  and  that  goes 
to  the  very  heart  of  the  case.  It  is  entitled 
to  careful  consideration  at  our  tiands.  De- 
fendant's counsel  seriously  and  ably  contend 
tliat  this  instruction  is  an  inaccurate  State- 
ment of  the  law,  and  that  it  runs  counter  to 
the  doctrine  of  the  following  cases:  Ames  v. 
Waterloo  Co.,  120  Iowa,  640,  95  N.  W.  161; 
Beem  v.  Electric  Co.,  104  Iowa,  563,  73  N.  W. 
1045;  Artz  V.  RaUroad  Co.,  34  Iowa,  168; 
Payne  t.  Railroad,  89  Iowa,  523;  Stanley  v. 
RaUroad  Co.,  119  Iowa,  526,  93  N.  W.  489; 
Orr  V.  Railroad  Co.,  94  Iowa,  423,  62  N.  W. 
^1;  Bloomfleld  v.  RaUroad  Co.,  74  Iowa,  607, 
38  N.  W.  431.  We  may  as  well  eliminate  the 
cases  against  steam  railways,  for  it  is  now 
the  rule  of  this  court,  many  times  announced, 
that  the  care  required  of  one  about  to  cross 
the  track  of  a  railway  operating  heavy  trains 
by  steam  at  a  high  rate  of  speed  does  not  ap- 
ply with  equal  rigidity  to  the  crossing  of  a 
street  railway  track.  And  this  is  especially 
true  where  the  street  railway  is  laid  upon  a 
public  street  where  pedestrians  and  travelers 
have  a  rl^t  to  be.  See  the  Orr  and  Beem 
Cases,  supra;  Perjue  v.  Ught  Co.,  131  Iowa, 
710,  109  N.  W.  280;  Ward  v.  Light  Co.,  132 
Iowa,  578,  108  N.  W.  323;  Doherty  v.  RaU- 
way  Co.,  121  N.  W.  690;  Powers  v.  Railway 
Co.,  121  N.  W.  1095;  Kern  v.  RaUway  Co., 
141  Iowa,  620,  118  N.  W.  451.  The  rationale 
of  the  rule  is  well  expressed  in  Ltynam  v. 
Union  By.  Co.,  114  Mass.  83,  from  which  we 
quote  the  following:  "The  cases  relating  to 
injuries  suffered  by  being  struck  by  a  loco- 
motive engine  at  a  raUroad  crossing  afford 
no  test  of  the  degree  of  care  required  of  the 
plaintiff  in  this  case.  The  cars  of  a  horse 
railway  bare  not  the  same  right  to  the  use 
of  the  track  over  which  they  travel,  do  not 
ran  at  the  same  speed,  are  not  attended  with 
the  same  danger,  and  are  not  so  difficult  to 
check  quickly  and  suddenly,  as  those  of  an 


ordinary  raUroad  corporation.  A  person  law- 
fully traveling  upon  the  highway  is  not  there- 
fore bound  to  exercise  the  same  degree  of 
watchfulness  and  attention  to  avoid  the  one 
as  to  keep  himself  out  of  the  way  of  the 
other." 

It  is  not  to  be  understood,  however,  that 
we  have  in  any  manner  relaxed  the  rule  re- 
quiring the  exercise  of  ordinary  care  by  one 
who  is  about  to  cross  or  go  upon  a  street  rail- 
way track.  As  said  in  the  Beem  Case,  supra: 
"It  is  true,  as  contended  by  the  appeUant, 
that  it  is  the  duty  of  persons  In  charge  of  a 
street  car  to  be  watchful  and  diligent  to 
avoid  doing  injury  to  others;  but  persons 
who  cross  street  raUway  tracks  also  have  du- 
ties to  perform.  They  cannot  assume  that, 
without  care  on  their  part,  they  will  be 
seen,  and  protected  from  barm,  and  the  car 
stopped,  if  necessary,  to  avoid  a  collision. 
They  are  not,  as  a  rule,  required  to  use  the 
same  degree  of  care  as  would  be  required  If 
they  were  about  to  cross  an  ordinary  com- 
mercial railway  track.  Orr  v.  Railway  Co., 
94  Iowa,  426  [62  N.  W.  851].  But  street  cars 
are  usuaUy  operated  according  to  establish- 
ed time  schedules,  and  their  efficiency  and 
value  to  the  public  demand  that  they  be  so 
operated.  To  require,  whenever  a  person  ap- 
proaches the  track,  that  they  be  stopped,  or 
the  speed  slackened,  until  it  is  evident  that  the 
person  will  not  be  endangered  by  the  running 
of  the  cars,  would  be  to  Impose  a  serious,  and 
in  many  cases  an  intolerable,  burden  upon 
the  railway  corporation,  and  subject  its  pa- 
trons to  annoying  and  injurious  delays,  with- 
out any  substantial  reason  for  so  doing,  or 
benefit  or  importance  to  any  one.  Ordinarily, 
a  pedestrian  who  approaches  a  street  rail- 
way track  may,  and  does,  without  appreciable 
effort  or  loss  of  time,  ascertain  if  a  car  be 
near,  and  it  is  his  duty  to  do  so." 

We  have  never  held  that  one  may  go  heed- 
lessly and  blindly  \ipon  a  street  car  or  other 
track  and  stUl  be  free  from  contributory  neg- 
ligence. But  we  have  never  said,  even  in 
steam  raUway  cases,  that  one  must  t>e  con- 
stantly on  guard  for  approaching  trains  or 
cars.  The  degree  of  care  required  of  him  is 
not  the  highest,  but  ordinary,  care  and  pru- 
dence, and  whether  or  not  he  exercised  such 
care  is  ordinarily  a  question  for  the  Jury — 
dependent  largely  upon  the  circumstances  of 
each  particular  case.  To  go  upon  the  track  of 
either  a  steam  or  street  raUway  without  ex- 
ercising any  care  for  his  safety  is  negligence, 
and  such  negligence  wUl  prevent  a  recovery. 
But  it  is  not  necessary  that  one  keep  bis 
eyes  constantly  upon  the  track,  or  that  be 
stop  and  listen  or  do  more  than  an  ordi- 
narily careful  person  would  under  the  cir- 
cumstances. In  the  steam  railway  case  of 
Winey  v.  RaUroad  Co.,  92  Iowa,  022,  61  N. 
W.  218,  we  said:  "The  words  we  have  itali- 
cized make  it  the  duty  of  a  person  to  look 
and  listen  for  approaching  trains  at  all  points 
in  his  passage,  and  hold  him  guilty  of  con- 
tributory negligence  if  he  faUs.    This  rule  la 
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too  broad:  First,  because  It  usurps  the  prov- 
ince of  the  Jury;  and,  next,  because  It  re- 
quires the  traveler  to  keep  his  eyes  <x>nstant- 
ly  upon  the  track  for  trains  at  all  points  lead- 
ing to  its  passage,  whether  the  view  of  the 
track  is  obstructed  or  not  The  rule,  no 
doubt,  is  that  if  the  traveler,  having  looked 
and  listened  without  seeing  or  hearing  an  ap- 
proaching train  within  a  reasonable  distance 
of  the  crossing,  is,  by  reason  of  a  neglect  of 
the  railroad  company  to  blow  the  'statutory* 
whistle,  run  upon  and  injured,  liability  at- 
taches therefor ;  and  If  the  view  of  the  track 
is  obstructed  by  any  means,  so  as  to  render 
It  Impossible  or  difficult  to  learn  of  the  ap- 
proach of  a  train,  or  there  are  complicating 
circumstances  calculated  to  deceive  or  throw 
a  i>erson  off  his  guard,  then  whether  it  is  neg- 
ligent on  the  part  of  the  traveler  who  (alls  to 
look  and  listen  is  a  question  of  t&ct  for  the 
jury  to  determine  from  the  drcomstances  of 
each  particular  case." 

Again,  in  the  steam  railway  case  of  Moore 
T.  Railroad  Co.,  102  Iowa,  595,  Tl  N.  W.  669, 
we  said,  in  speaking  of  the  duties  of  one 
about  to  cross  a  steam  railway  track:  "The 
law  does  not  declare  that  a  person  about  to 
go  upon  a  railway  crossing  must  look  and  lis- 
ten, or  stop  and  listen,  at  any  particular 
time  or  place,  but  at  the  time  and  place  that 
the  exercise  of  ordinary  care  requires.  These 
well-recognized  rules  are  not  questioned,  and 
we  need  not  refer  to  any  of  the  many  authori- 
ties cited  in  the  arguments.  *  *  *  An  or- 
dinance of  the  city  provides  that  locomotive 
engines  shall  not  be  run  within  the  city  lim- 
its at  a  greater  rate  of  speed  than  six  miles 
per  hour,  and  that  the  bell  shall  be  rung  on 
approaching  street  crossings  and  when  any 
person  or  animal  may  be  upon  the  track. 
While  these  requirements  did  not  relieve  the 
plaintiff  from  the  exercise  of  ordinary  care, 
nor  from  the  duty  of  looking  and  listening, 
they,  and  the  presumption  that  they  would 
be  observed,  are  proper  to  be  considered  in 
determining  whether  the  plaintiff  was  negli- 
gent He  had  no  reason  to  expect  the  engine 
or  train  to  pass  from  one  direction  more 
than  from  the  other ;  hence  it  was  bis  duty  to 
look  In  both  directions  He  had  a  right  to  pre- 
sume that  no  engine  would  be  run  at  a  greater 
q)eed  than  that  prescribed  in  the  ordinance, 
and  that  the  bell  would  be  rung  at  crossings 
as  required.  We  have  seen  that  If  plaintiff 
had  looked  west  when  about  40  feet  south  of 
the  crossing,  he  must  surely  have  seen  the 
approach  of  this  engine  in  time  to  have  stop- 
ped and  avoided  the  accident  The  conten- 
tion is  that  he  was  negligent  in  not  again 
looking  west  after  he  passed  the  point  60  feet 
south  of  the  track.  We  do  not  think  it  should 
be  said,  as  a  matter  of  law,  that  plaintiff 
was  guilty  of  negligence  In  not  again  looking 
westward  after  he  passed  the  point  60  feet 
south  of  the  track.  He  had  looked  westward 
at  Shaw  street,  and  from  the  60-foot  point,  and 
saw  nothing.  It  was  his  duty  to  look  east  as 
well  as  west,  and  he  did  so.    WhUe  we  do  not 


say  that  the  plaintiff  was  not  negligent  we 
do  not  think  that  it  should  be  said,  as  a  mat- 
ter of  law,  that  he  was.  Whether,  In  view  of 
all  the  circumstances  under  which  he  acted, 
he  was  negligent,  is  a  question  about  wbicb 
we  think  men  may  honestly  differ,  and  there- 
fore one  that  should  have  been  submitted  to 
the  jury.  Counsel  present  calculations  based 
upon  estimates  of  time,  the  speed  of  the  en- 
gine and  horse,  and  measurements  of  dis- 
tance, to  show  that  the  plaintiff  was,  or  was 
not  negligent.  Such  estimates  are  not  usu- 
ally exactly  correct  but  mere  approximations, 
and  It  should  be  left  to  the  Jury  to  determine 
what  basis,  if  any,  they  may  afford  for  a 
conclusion." 

Certainly  no  more  stringent  role  should 
be  applied  to  the  crossing  of  street  rail- 
way tracks.  It  is  said  'in  the  last-cited  case 
and  In  the  Perjue  and  Ward  Cases,  supra, 
that  one  about  to  cross  a  railway  or  street 
railway  tra(&  has  the  right  to  assume  that 
ordinary  precautions  would  be  taken  for  bis 
safety  by  the  person  In  charge  of  the  car  and 
that  cars  would  not  be  run  negligently  or  In 
violation  of  express  statutes  or  ordinances. 
Surely  one  about  to  cross  a  street  railway 
track  has  the  right  to  assume  that  he  will 
not  recklessly  be  run  down  and  injured.  He 
has  the  right  to  assume,  in  the  absence  of 
evidence  to  the  contrary,  that  cars  and  en- 
gines will  be  run  according  to  law  and  cus- 
tom, and  with  some  reference  to  his  rights 
as  a  traveler  or  pedestrian,  upon  the  street 
This  rule  does  not,  of  course,  absolve  him 
from  all  care  for  his  own  safety.  He  must 
still  exercise  the  ordinary  care  and  prudence 
required  of  him  to  avoid  injury;  but,  in  de- 
termining whether  or  not  he  exercised  it  he 
has  the  right  to  assume  that  the  steam  or 
street  railway  company  will  not  violate  the 
law.  The  instant  case  is  not  one  where 
plaintiff  did  not  look  at  all.  The  testimony 
shows  that  she  did  look  just  before  crossing 
over  the  north  track  of  defendant's  road, 
and  that  if  the  car  which  struck  her  had 
been  coming  at  a  proper  rate  of  speed  she 
would  have  seen  it  As  it  was,  the  car  was 
beyxind  the  range  of  her  vision,  and  a-  jury 
was  Justified  in  finding  that  it  came  down  to 
Twenty-Ninth  street  at  a  high  and  dangerous 
rate  of  speed  without  any  warning  and  with- 
out slowing  down  as  it  approached  the  west- 
bound car,  which  .had  stopped  to  discharge 
passengers  and  to  allow  plaintiff  to  mail  her 
letter.  She  says  that  she  did  not  see  any 
car  approaching  from  the  west  as  she  started 
to  cross  the  north  track  of  the  defendant 
railway  company,  and  the  jury  was  Justified 
in  believing  that  she  could  not  have  seeu  it 
If  it  had  been  running  at  a  proper  rate  of 
speed,  she  would  or  should  have  seen  It,  and 
doubtless  this  accident  would  not  have  oc- 
curred. The  Instruction  complained  of  Is  in 
line  with  the  cases  we  have  cited,  and.  not- 
withstanding the  forcefulness  of  appellant's 
argument  for  a  departure  from  these  rules, 
we  are  not  disposed  to  do  so,  altboufh  per- 
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baps  some  of  the  language  used  In  one  or 
two  of  these  opinions  Is  a  little  broader  than 
the  writer  would  care  to  indorse.  As  will  be 
noticed,  most  of  the  Instructions  asked  by  de- 
fendant's counsel  run  counter  to  the  views 
herein  expressed,  and  were  therefore  rightly 
denied.  In  so  far  as  they  announced  correct 
rules,  they  were  In  eftect  given  by  the  trial 
court  in  Its  charge  to  the  Jury.  Our  conclu- 
sions find  support  In  the  following,  among 
other,  cases  from  foreign  jurisdictions:  Wahl- 
gren  t.  Railway  Co.,  132  Cal.  656,  62  Pac. 
a)8,  64  Pac.  993;  Dallas  Co.  t.  Hurley,  10 
Tex.  Civ.  App.  246.  81  S.  W.  73;  Drlscoll  v. 
Railway  Co.,  97  Gal.  653,  82  Pac.  591, 33  Am. 
St  Rep.  203;  EvanaviUe  Co.  v.  Gentry,  147 
Ind.  40S,  44  N.  E.  311,  87  Za  R.  A.  378,  62 
Am.  St  Rep.  421;  TetXea  v.  Railway  Co., 
70  Minn.  632,  73  N.  W.  412;  Peterson  v.  Rail- 
way Co.,  90  Minn.  52,  96  N.  W.  751;  Con- 
solidated Co.  v.  Glynn,  69  N.  X  Law,  432,  37 
AtL  66;  Chicago  Co.  v.  Fennlmore,  190  111.  9, 
64  N.  E  985;  Henderson  v.  United  Co.,  202 
Pa.  527,  51  Atl.  1027 ;  Newark  v.  Block,  55  N. 
J.  Law,  605^  27  Att.  1067,  22  L.  R.  A.  874  (this 
case  being  closely  in  point);  Smith  v.  Trunk 
Line,  18  Wash.  361.  51  Pac.  400,  45  L.  R.  A. 
169;  Fonda  v.  St  P.  R..R.,  71  Minn.  438,  74 
N.  W.  166,  70  Am.  St  Rep.  341;  McClaln  v. 
Brooklyn  Co.,  116  N.  Y.  459,  22  N.  E.  1062. 
4.  The  last  proposition  relied  upon  for  a 
reversal  is  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in 
falling  to  look  before  going  to  the  north  side 
of  the  tracks  and  in  falling  to  look  before  re- 
crossing  the  south  track.  As  to  the  first 
proposition,  plaintiff  testified  that  she  did 
look  Just  before  she  crossed  the  track  to  the 
north  side  and  saw  no  car.  There  was  some 
testimony  in  support  of  this  claim,  and  some 
to  the  effect  that  she  did  not  look,  or  if  she 
did  that  she  saw  the  car  coming.  A  Jury  was 
Justified  in  finding  that  she  looked,  and  that 
she  did  not  see,  and  could  not  have  seen, 
the  east-bound  car.  This  was  enough  to  take 
the  case  to  the  Jury  on  this  proposition. 
Whether  or  not  she  should  have  looked  again 
before  recrossing  the  tracks  is  a  more  doubt- 
ful question.  That  she  did  not  look  farther 
than  her  line  of  vision  would  permit  from 
her  position  at  the  rear  of  the  west-bound 
car  is  quite  clear.  But  as  already  indicated, 
a  Jury  may  have  found  that  while  she  was 
carrying  an  umbrella,  it  was  raised  far 
enough  above  her  head  so  that  she  might 
have  looked ;  that  the  west-bound  car  ob- 
structed her  view;  and  that  the  motorman 
in  charge  of  the  east-bound  car  did  not  sound 
the  gong,  slow  down  his  car,  or  do  anything 
to  warn  persons  who  might  be  attempting  to 
cross  the  track  or  to  save  them  from  danger. 
Having  looked  Just  before  crossing  the  tracks 
to  the  north,  it  was  for  the  Jury  to  say 
whether  or  not  plaintiff  should  have  waited 
nntil  the  west-bound  car  had  passed  far 
enongb  away  so  that  she  might  have  seen 


the  east-bound  car  or  taken  some  other  pre^ 
cautions  for  her  safety.  Upon  this  proposi- 
tion the  excessive  speed  of  the  east-bound 
car,  which  is  practically  conceded,  becomes  a 
very  material  consideration.  We  think  this 
whole  matter  of  plaintiff's  contributory  negli- 
gence was  for  the  Jury,  and  that  the  court 
properly  submitted  that  issue  as  a  mixed 
question  of  law  and  fact  Regard  must  be 
had  of  the  fact  that  the  west-bound  car  made 
considerable  noise  in  starting,  and  that  ac- 
cording to  the  testimony  it  was  in  such  posi- 
tion that  plaintiff  could  not  see  the  east- 
bound  car  until  it  was  directly  upon  her. 
The  testimony  shows  that  two  men  alighted 
from  the  west-bound  car,  and  that  they  start- 
ed south  immediately  after  the  west-bound 
car  started,  heard  no  car  from  the  west  and 
narrowly  escaped  a  collision  with  the  car 
which  struck  and  injured  plaintiff.  One  of 
them  was  within  three  or  four  feet  of  plain- 
tiff  and  within  one  foot  of  the  east-bound 
car  when  it  struck  her.  This  man  heard  no 
noise  of  the  approaching  car  and  did  not  see 
It  until  he  was  pulled  back  by  his  companion. 
We  discover  no  prejudicial  error  in  the 
record,  and  the  Judgment  must  be,  and  it  Is, 
aflSrmed. 


SLATER  V.  ROCHE. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  LiMiTATiow  OF  Actions  (S  119*)  —  Co«- 
KENcEifZNT  or  Actions— Attachmknt. 

An  action  to  subject  property  of  a  nonrest- 
dent  to  the  payment  of  a  foreign  judgment  is 
coinmenced,  within  the  statute  of  limitations, 
when  the  property  is  levied  on  under  a  writ  of 
attachment,  if  not  before,  and  the  statute  then 
ceases  to  mo. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  529^-535;    Dec,  Dig. 

2.  Evidence  (8  43*)— Judicial  Notice-Judi- 
cial Pboceedirob. 

The  court  may  take  judicial  notice  of  all 
the  papers  properly  issued  and  filed  or  returned 
in  the  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §J  62-65 ;  Dec.  Dig.  8  43  ;•  Appeal 
and  Error,  Cent  Dig.  88  2959,  2960.] 

3.  Limitation  of  Actions  (8  170*)— Enfobcb- 

■MENT    OF    OLAIH. 

An  action  aided  by  attachment  bronght 
against  a  nonresident  on  a  foreign  judgment 
is,  so  far  as  the  attachment  is  concerned,  in 
rem  or  quasi  in  rem,  and  the  property  of  the 
nonresident  levied  on  nnder  the  attachment 
before  the  running  of  limitations  may  be  8ul>- 
jected  to  the  payment  of  the  jadgment,  though 
a  personal  iudgment  against  the  nonresident 
who  personally  appeared  cannot  be  rendered  be- 
cause the  action  was  not  commenced  in  time. 

[Ed.  Note;— For  other  cases,  see  limitation  of 
Actions,  Dec.  Dig.  8  170.*] 

4.  Limitation    of   AcTioNa    (8    119*)— "Com- 
mencement OP  Action." 

An  action  against  a  nonresident  is  not 
"commenced,"  within  the  statute  of  limitations, 
by  the  filing  of  the  petition  or  of  the  affidavit 
for  publication  for  service  of  process,  nor  until 
the  completion  of  the  service  of  process  by  puli- 
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lication,  and,  where  the  pablication  waa  not 
completed  until  after  the  running  of  the  stat- 
ute, a  pergonal  judgment  could  not  be  rendered, 
though  the  nonresident  personally  appeared  aft- 
er the  claim  was  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  If  529-535 ;   Dec.  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2.  pp.  1281-1286.1 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

AjCtlon  aided  by  attachment  upon  a  foreign 
Judgment  Defendant  pleaded  the  statute  of 
limitations.  Upon  trial  to  the  court  Judg- 
ment was  rendered  subjecting  the  attached 
property  to  the  payment  of  the  Judgment, 
but  denying  a  personal  Judgment  against  de- 
fendant  for  the  remainder.  Both  parties  ap- 
peal; but,  as  defendant  first  perf^ed  bis 
appeal,  he  will  be  called  "appellant"  Af- 
firmed. 

MulTianey  &  Mulvaney,  for  appellant  Dun- 
Bhee  &  Haines  and  C.  R.  Dorn,  for  appellee. 

DEEMER,  O.  J.  A  Judgment  In  favor  of 
plaintiff  and  against  the  defendant  was  ren- 
dered by  a  district  court  of  the  state  of  Min- 
nesota on  the  8th  day  of  December,  1897,  for 
the  sum  of  $416.28.  On  the  23d  day  of  No- 
vember, 1907,  plaintiff  filed  a  petition  In  the 
district  court  of  Polk  county,  Iowa,  In  •which 
she  asked  Judgment  for  the  amount  of  tlie 
Minnesota  Judgment  with  Interest  and  costs. 
Alleging  that  defendant  was  a  nonresident 
of  the  state,  she  asked  and  obtained  a  writ 
of  attachment  against  the  proi:)erty  of  the 
defendant,  which  writ  was  Issued,  and  upon 
the  same  day  levied  npon  certain  property  of 
the  defendant  In  Polk  county,  lo^a.  Notice 
of  the  levy  was  Immediately  served  upon  the 
manager  of  a  comixiny  in  which  defendant 
was  interested.  On  November  26,  1007,  a 
proper  affidavit  for  publication  of  notice  was 
filed,  and  on  the  24tta  day  of  December  proof 
of  publication  of  notice  was  filed  in  the  Polk 
county  district  court  The  affidavit  of  publi- 
cation showed  that  the  notice  was  published 
November  27,  December  4,  December  11,  and 
December  18,  1907.  April  11,  1908,  plaintiff 
filed  an  amendment  to  her  petition  and  also 
a  supplemental  petition,  and  on  May  4,  1908, 
she  filed  another  amended  and  supplemental 
petition.  Defendant  appeared  and  filed  an- 
swer October  31,  1008,  in  which,  among  other 
things,  he  pleaded  the  statute  of  limitations. 
He  also  pleaded  a  Minnesota  statute  reading 
as  follows:  "No  action  shall  be  maintained 
ui)on  a  Judgment  or  decree  of  a  court  of  the 
United  States,  or  of  any  state  or  territory 
thereof,  unless  begun  within  ten  years  after 
the  entry  of  such  judgment"  Section  4075, 
c.  77,  Rev.  gt  1905. 

A  demurr^  to  defendant's  answer  and 
plea  of  abatement  was  overruled,  and  there- 
upon plaintiff  filed  a  reply.  In  which,  among 
other  things,  she  pleaded  a  statute  of  Minne- 


sota reading  as  follows:  'V,  when  a  cause 
of  action  accrues  against  a  person,  he  is  out 
of  the  state,  an  action  may  be  commenced 
within  the  time  herein  limited  after  bis  re- 
turn to  the  state;  and  If,  after  the  cause  of 
action  accrues,  he  departs  from  and  resides 
out  of  the  state,  the  time  of  his  absence  is 
not  part  of  the  time  limited  for  the  com- 
mencement of  the  action."  Section  4062,  Rev. 
Laws.  She  further  averred  that,  after  the 
rendition  of  said  Judgment,  the  defendant 
departed  from  the  state  of  Minnesota,  and 
was  absent  from  said  state  several  years,  by 
reason  of  which  plaintiffs  cause  of  action  on 
said  Judgment  was  never  fully  barred  by  the 
laws  of  the  state  of  Minnesota.  Upon  these 
Issues  the  case  was  tried  to  the  court,  a  Jury- 
being  waived,  resulting  in  a  Judgment  con- 
demning the  attached  property  and  ordering 
It  subjected  to  the  payment  of  plalntUTs 
Judgment  for  the  sum  of  $704.93,  but  denying- 
plaintiff's  prayer  for  personal  Judgm«it 

Appellant  contends  tiiat  under  the  Minne- 
sota statute  first  quoted  plalntUTs  action  was 
fully  barred,  and  that  the  trial  court  erred 
In  subjecting  tiie  attached  property  to  the 
payment  of  the  Minnesota  Judgment  Plain- 
tiff contends  that  the  court  erred  in  not  ren- 
dering i)ersonal  Judgment  against  the  defend- 
ant for  the  full  amount  of  the  Minnesota 
Judgment  <wlth  l-nterest  and  costs.  It  is  con- 
ceded that  at  all  times  material  to  our  In- 
quiry defendant  was  a  nonresident  of  this 
state,  and  it  Is  also  conceded  that.  If  this 
action  was  not  commenced  within  10  years 
from  the  time  of  the  rendition  of  the  Minne- 
sota Judgment,  this  action  Is  barred.  Com- 
pleted service  of  notice  by  publication  was 
not  had  until  December  18,  1907,  which  was 
more  than  10  years  after  the  rendition  of  the 
Minnesota  Judgment,  although  the  first  two 
publications  were  made  within  that  time. 
However,  the  writ  of  attachment  was  Issued, 
levied,  and  returned  ■within  the  10  years,  al- 
though defendant  did  not  personally  appear 
until  some  months  after  the  expiration  of  the 
10-year  period.  It  Is  contended  that  action 
was  not  commenced  until  the  completion  of 
the  service  of  notice  by  publication.  This 
seems  to  be  the  rule  established  by  this  court 
LIttleJohn  V.  Bulles,  136  Iowa,  150,  113  N, 
W.  756;  Bardsley  v.  Hlnes,  33  Iowa,  157. 
Neltho:  the  filing  of  the  petition  nor  of 
the  affidavit  for  publication  In  themselves 
amounted  to  the  commencement  of  the  ac- 
tion, and,  as  completed  service  was  not  had 
until  the  expiration  of  the  10-year  period, 
plaintiff's  action  Is  barred,  unless  It  be  for 
the  fact  that  an  attachment  was  sued  out 
and  levied  upon  defendant's  property  In  this 
state  before  the  expiration  of  the  10-year 
period.  We  have  held  that,  where  an  action 
Is  aided  (by  attachment,  K  is  to  be  deemed 
commenced  when  tl^e  petition  Is  filed.  Ha- 
gan  V.  Busch,  8  lorwa,  300.  Again,  In  Sweatt 
V.  Favllle,  23  Iowa,  321,  which  was  an  action 
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for  an  Injunction,  it  was  held  tbat  the  action 
vras  commenced  "at  least  -when  the  writ  was 
served,"  and  was  not  barred  although  no  no- 
tice was  delivered  to  the  sheriff  or  served 
within  the  statutory  period.  In  Lacey  v. 
Newcomb,  95  Iowa,  287,  63  N.  W.  lOi,  we 
held  thai  the  fllhig  of  a  claim  with  an  as- 
signee for  the  benefit  of  creditors  was  the 
commencement  of  an  action  end  stopped  the 
running  of  the  statute  of  limitations.  So, 
also,  it  has  been  held  that  the  filing  of  a  note 
with  an  administrator  of  an  estate  is  the 
commencement  of  a  suit  Fritz  v.  Fritz,  93 
Iowa,  27,  61  N.  W.  169.  These  cases  by  an- 
alogy point  the  way  to  the  decision  of  this 
appeal.  This  action  was  to  subject  the  prop- 
erty of  a  nonresident  to  the  payment  of  a 
foreign  judgment  It  could  only  be  done  by 
attaching  the  property — the  res — and  when 
that  was  done  the  action  'was  commenced 
within  the  meaning  of  the  limitation  stat- 
utes. Moreover,  defendant's  agent  and  man- 
ager was  served  with  notice  of  the  levy.  We 
are  constrained  to  hold  that  the  action,  in  so 
far  as  It  was  brought  to  subject  property  to 
the  payment  of  the  judgment,  was  com- 
menced when  the  property  -was  levied  upon, 
if  not  before,  and  that  it  is  not  barred  by  the 
statute. 

2.  But  appellant  contends  that  plalntifl!  did 
not  offer  the  writ  of  attachment  or  the  re- 
turn of  the  officer  thereon  in  evidence,  and 
tbat  for  this  reason  the  trial  court  was  in 
error  in  rendering  any  kind  of  judgment  in 
the  case.  The  writ  was  Issued  In  the  case  on 
trial,  and  plaintiff  was  relying  upon  the  is- 
suance and  service  thereof  in  support  of  her 
claim.  The  trial  court  found  that  a  writ  was 
Issued  and  in  its  Judgment  copied  the  return 
made  by  the  sheriff.  It  does  not  appear  that 
defendant  made  the  point  upon  which  It  now 
reUes  in  the  trial  court;  but  if  it  did  no 
ground  for  reversal  on  this  score  appears. 
The  court  was  justified  in  taking  judicial  no- 
tice of  all  the  papers  properly  issued  and  fil- 
ed or  returned  In  the  case.  That  it  did  take 
such  notice  is  apparent  from  the  record.  This 
question  of  the  right  and  duty  of  the  court 
to  tnke  Judicial  notice  of  the  papers  and  pro- 
ceedings in  the  case  on  trial  is  fully  consid- 
ered in  the  recent  case  of  Haaren  v.  Mould, 
122  N.  W.  921.  See,  also,  Poole  ▼.  Seney, 
70  Iowa,  275,  24  N.  W.  520,  30  N.  W.  634; 
State  V.  Olds,  106  Iowa,  114.  76  N.  W.  644; 
Kenosha  C!o.  v.  Shedd,  82  Iowa,  544,  48  N. 
W.  933;  Coulee  Co.  v.  Meyer,  74  Iowa,  403, 
38  N.  W.  117. 

The  trial  court  found  that  the  levy  of  the 
writ  of  attachment  was  sufilclent  to  stop  the 
running  of  the  statute  in  so  far  as  the  at- 
tachment was  concerned,  but  Insufficient  In  so 
far  as  personal  judgment  was  sought  against 
the  defendant  who  was  a  nonresident.  De- 
fendant did  not  personally  appear  until  after 
the  statute  of  Minnesota  had  fully  barred 
the  claim,  and  he  pleaded  that  statute  as  a 
bar  to  the  cause  of  action.  It  was  only  by 
reason  of  his  personal  appearance  that  Judg- 


ment might  be  rendered  against  him.  At  that 
time,  however,  the  action  against  him  per- 
sonally was  barred ;  hence  plaintiff  had  no 
right  to  a  personal  Judgment.  But  it  does 
not  follow  that  plaintiff  was  not  entitled  to 
subject  the  property  attached  to  the  pay- 
ment of  the  judgment  The  action,  in  so  far 
as  the  attachment  is  concerned,  was  in  rem 
or  quasi  in  rem.  In  other  words,  it  was  an 
action  to  subject  the  property  of  a  nonresi- 
dent to  the  payment  of  a  foreign  Judgment 
against  him.  This  action,  as  We  have  seen, 
was  commenced  in  time  and  could  proceed  to 
judgment  even  though  defendant  did  not 
appear.  So  that  whether  he  appeared  or  not 
plaintiff  was  entitled  to  subject  the  property. 
Defendant's  appearance  gave  him  no  greater 
rights  in  this  respect  than  If  he  had  not  ap- 
peared. Upon  appearance  plaintiff  would  be. 
entitled  to  personal  Judgment  against  blm 
unless  the  right  thereto  was  barred ;  but  his 
appearance  did  not  deprive  plaintiff  of  the 
right  to  proceed  with  the  attachment  As 
that  action  was  not  barred,  the  property 
could  be  subjected  to  the  payment  of  the 
debt,  although  by  reason  of  the  statute  of 
limitations  no  personal  Judgment  could  be 
obtained  against  the  defendant  Defendant's 
counsel  reason  in  a  circle  when  they  say  that 
the  attachment  cannot  be  sustained  for  the 
reason  that  there  is  no  debt  which  can  be  en- 
forced against  the  defendant.  When  the  ac- 
tion was  commenced,  there  was  a  debt  which 
could  be  made  the  basis  of  an  attachment 
suit,  and  nothing  which  defendant  might  do 
or  fall  to  do  would  affect  plaintiff's  right  to 
subject  the  property.  Upon  the  levy  of  the 
writ  that  right  became  fixed,  and  the  statute, 
in  80  far  as  the  right  to  subject  the  property 
to  the  payment  of  the  debt  is  concerned,  was 
suspended  and  ceased  to  run.  It  1b  not  nec- 
essary tbat  the  debt  be  enforceable  as  a  per- 
sonal claim  In  order  to  justify  the  subjection 
of  property  to  the  payment  thereof.  If  the 
action  had  been  against  a  resident  of  this 
state,  perhaps  a  different  rule  might  apply. 
Upon  that  question  we  make  no  pronounce- 
ment at  this  time. 

8.  Plaintiff's  appeal  is  based  upon  the  hold- 
ing of  the  trial  court  that  she  was  not  en- 
titled to  personal  Judgment  against  the  de- 
fendant for  the  full  amount  of  the  Minnesota 
judgment  with  interest  and  coatB.  Unless 
the  action  was  commenced  in  time  so  that 
the  statute  of  limitations  did  not  bar  the 
claim,  the  holding  of  the  trial  court  was  cor- 
rect Defendant's  personal  appearance  was 
the  only  JusUQcation  for  a  personal  Judgment 
against  him,  and,  as  this  was  after  the  Judg- 
ment was  barred,  no  personal  Judgment  could 
properly  be  rendered.  Neither  the  filing  of 
the  affidavit  for  publication  nor  the  two  pub- 
lications of  notice  amounted  to  the  com- 
mencement of  the  action  for  any  purpose.  If 
publication  of  notice  be  sufficient  to  arrest 
the  running  of  the  statute  upon  a  personal 
claim — a  point  which  we  do  not  decide — such 
publication  must  be  complete  before  the  ac- 
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tlon  may  properly  be  said  to  bare  been  com- 
menced. Ordinarily  an  action  is  "commenced" 
by  tlie  service  of  notice;  and  tlie  service  con- 
templated is  a  completed  one.  For  tlie  pur- 
pose of  the  statute  of  limitations,  other 
ttaiogs  may  be  regarded  as  the  commence- 
ment of  the  suit,  as  the  delivery  of  the 
notice  to  the  sheriff  with  intent  that  it  be 
served  immediately  as  provided  In  section 
3450  of  the  CX>de.  Bnt  there  is  no  provision 
for  treating  any  step  short  of  completed  serv- 
ice as  the  commencement  of  an  action  where 
the  service  is  by  publication.  The  trial  court 
was  right  in  denying  plaintiff  a  personal 
Judgment  against  the  defendant 

No  error  appears,  and  the  Judgment  mpst 
be,  and  it  is,  affirmed. 


VOLQUARDSEN  t.  IOWA  TBLEPHOXB 

CO. 
(Supreme  Court  of  Iowa.    June  16.  1910.) 

1.  TlXeOBAPBS  Ann  TlXEPHONES  (f  66*)— DB- 
LAT  IN  XkANBlUSSION  —  STATUTES  —  COW- 
SIBUCTIOIf. 

Under  Code,  |  2163,  providing  that  the 
proprietor  of  a  telegraph  or  telephone  line  shall 
be  liable  for  any  unreasonable  delay  in  the 
transmission  or  delivery  of  messages,  and  sec- 
tion 2164,  declaring  that,  in  any  action  a^rainst 
a  telephone  company  for  damages  from  er- 
roneoas  transmission  of  a  measaKe,  negliKcnce 
on  the  part  of  the  telegraph  company  shall  be 
presumed  on  proof  of  erroneoas  transmission  or 
unreasonable  delay  in  delivery,  etc.,  delay  in 
transmission  or  delivery,  as  applied  to  a  tele- 
phone company,  contemplates  a  failure  to  fur- 
ninh  a  proper  connection  within  a  reasonable 
time  as  well  as  in  otherwise  transmitting  mes- 
sages, so  that,  on  plaintiff  showing  an  unrea- 
sonable delay  by  defendant,  the  buiden  was  on 
it  to  establish  by  a  preponderance  of  evidence 
that  the  delay  was  not  due  to  its  negligence. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  61;  Dec.  Dig. 
I  68.«] 

2.  Neqlioence  (I  110*)— Complaint— Form 
or  Alleoation — Proof. 

Where,  in  an  action  against  a  telephone 
company  for  delay,  plaintiff  alleged  specific  acts 
of  negligence  es  the  basis  of  his  cause  of  action 
and  not  negligence  generally,  defendant  was 
only  bound  to  prove  absence  of  negligence  with 
reference  to  the  acts  alleged,  plaintiff,  under 
such  circumstances,  not  being  entitled  to  rely 
on  acts  of  negligence  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  208;  Dec.  Dig.  {  119.*J 

8.  Teleobaphs  and  Telephones  (S  67*)— De- 
lay IN  Repobtino  Connections— Davaoes 
-Proximate  Result. 

Though  Code,  |  2164,  authorizes  a  recovery 
of  damages  sustained  by  reason  of  the  tele- 
phone company's  failure  to  give  prompt  connef- 
tions  to  a  subscriber,  only  such  damages  may 
be  recovered  as  are  the  proximate  result  of  the 
nnrea.oonable  delay  proven. 

[p;d.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  64;  Dec.  Dig.  i 
07.*] 

4.   TELEORAPnS    AND    TELEPHONES    (§    53*)   — 

Co:vNEcTiON9  — Delay- Proximate  Result 
—Damage  bt  Fibe. 

Plaintiff  was  awakened  shortly  after  1:30 
o'clock  a.  m.,  and  discovered  his  factory  afire. 


He  went  to  tlie  .tdephone  eoBnected  with  de- 
fendant's system,  of  which  he  was  a  snbactiber. 
and  took  down  the  receiver  to  give  a  fire  alarm. 
No  one  responded,  thongh  he  called  for  centra] 
and  worked  the  receiver  for  nine  or  ten  min- 
utes. He  then  handed  the  receiver  to  his  wife, 
who  got  the  connection  in  one  or  two  minutes. 
On  tnming  the  receiver  over  to  his  wife,  plain- 
tiff went  to  the  factory,  and  from  Acre  started 
to  the  fire  department  which  had  a  station  4>» 
blocks  away.  He  met  the  hoee  cait  on  the  way'; 
the  department  having  been  called  by  a  neigh- 
bor. The  firemen  were  on  the  scene  a  minote 
and  a  half  thereafter,  but  at  that  time  the 
fire  was  beyond  oontroL  There  was  no  proof 
when  the  fire  passed  beyond  control,  nor  wheth- 
er intervening  acts  might  not  have  prevented 
the  firemen  from  saving  the  building  had  they 
been  warned  of  the  fire  at  the  time,  and  en- 
deavored to  do  so.  Held,  that  the  destiaction 
of  plaintiff's  bnilding  and  macbineiy  was  not 
the  direct  proximate  result  of  the  negligence 
of  defendant  company  in  failing  to  provide 
prompt  connection,  and  that  defei^ant  was  not 
liable  for  the  loss  sustained. 

[EA.  Note. — For  other  cases,  see  Telegtaphs 
and  Telephones,  Dec.  Dig.  f  53.*] 

Appeal  from  District  Court,  Scott  Coonty ; 
A.  3.  House,  Judge. 

Action  for  damages  resulted  in  a  verdict 
for  the  defendant  A  motion  for  new  trial 
based  on  11  grounds  was  filed  and  overmled 
as  to  10  of  these  and  sustained  as  to  1.  Both 
parties  an>eal ;  that  of  defendant  being  last 
perfected.  Reversed  on  defendant's  appeaL 
Affirmed  on  plaintiff's  appeal. 

Cook  &  Dodge  and  Ouemsey,  Parker  &  Mil- 
ler, for  appellant  Henry  Tbuenoi,  Jr.,  for 
appellee. 

liADD,  J.  The  defendant  owns  and  oper- 
ates the  tdephone  system  in  Davenport  The 
plaintiff  was  a  subscriber  and  patron.  He 
conducted  a  wooden  shoe  factory  on  the  lots 
where  his  residence  was  located.  Shortly  aft- 
er 1:30  o'clock  in  the  morning  of  August  2, 
1906,  bis  wife  heard  a  cracjding  sound,  and, 
upon  looking  out  noticed  a  fire  in  the  factory. 
She  wakened  plaintiff,  who  immediately  went 
to  the  telephone,  and  took  down  the  receiver 
for  the  purpose  of  giving  a  fire  alarm.  Ordi- 
narily, removing  the  receiver,  signals  on  the 
switch  board  at  the  central  (^ce  to  the  em- 
ployes, who  then  connect  the  line  with  tele- 
phone of  the  person  with  whom  communica- 
tion is  desired.  No  one  responded,  though 
he  called  for  "central"  and  "worked"  the  re- 
ceiver for,  as  he  testified,  nine  or  ten  minutes. 
He  then  handed  the  receiver  to  his  wife,  who 
got  into  communication  with  the  central  office 
In  one  or  two  minutes.  Upon  turning  the  re- 
ceiver over  to  bis  wife,  plaintiff  went  to  the 
factory,  and  from  there  started  to  the  fire 
department,  which  bad  a  station  about  4H 
blocks  from  his  house,  and  met  the  hose  cart 
on  the  way.  A  neighbor  had  advised  the  de- 
partment of  tbe  fire,  and  the  men  with  ap- 
paratus were  at  the  scene  within  a  minute 
and  a  half  thereafter.  Tbe  petition  alleged 
that  "because  of  tbe  negligence  of  defendant 
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company's  agents  In  charge  of  said  company's 
switch  board,  or  because  of  defendant  com- 
pany's failure  to  keep  sufficient  or  competent 
persons  in  charge  of  said  switch  board,  plain- 
tiff was  unable  to  obtain  a  response  from  the 
central  office  of  defendant  company,"  and  by 
reason  thereof  the  entire  factory  was  destroy- 
ed, when,  but  for  said  negligence,  he  would 
have  been  able  to  have  given  the  alarm  to  the 
fire  department  promptly  and  much  of  his 
factory  building  and  all  of  the  machinery 
would  have  been  saved.  The  court  submitted 
the  issues  of  n^Iigence  above  mentioned  to 
the  jury,  but  ruled,  in  rejecting  evidence  and 
in  refusing  instructions,  that  the  damages  to 
the  building  and  machinery  were  not  the 
proximate  result  thereof.  The  jury  returned 
a  verdict  for  defendant,  but  a  new  trial  was 
granted  on  the  ground  that  the  court  had  not 
submitted  to  the  jury  whether  "defendant  was 
negligent  in  the  matter  of  keeping  its  appli- 
ances for  communicating  with  central  In  rea- 
sonable repair." 

This  ruling  was  based  on  statutes  provid- 
ing, in  effect,  that,  upon  proof  of  unreason- 
able delay  in  the  transmission  of  a  message, 
the  burden  is  upon  a  telephone  company  to 
overcome  the  inference  of  negligence  to  be 
drawn  therefrom.  These  statutes  (Code)  may 
be  set  out: 

"Sec.  2163.  The  proprietor  of  a  ttiegraph 
or  telephone  line  is  liable  for  all  mistakes  in 
transmitting  or  receiving  messages  made  by 
any  person  in  his  employment,  or  for  any  un- 
reasonable delay  in  their  transmission  or  de- 
livery, and  for  all  damages  resulting  from 
failure  to  perform  the  foregoing  or  any  other 
duty  required  by  law,  the  provisions  of  any 
contract  to  the  contrary  notwithstanding. 

"Sec.  2184.  In  any  action  against  any  tele- 
graph or  telephone  company  for  damages 
caused  by  erroneous  transmission  of  a  mes- 
sage, negligence  on  the  part  of  the  telegraph 
or  tdephone  company  shall  be  presumed  upon 
proof  of  erroneous  transmission  or  of  unrea- 
sonable delay  in  delivery,  and  the  burden  of 
proof  that  sudi  error  or  delay  was  not  due 
to  negligence  upon  its  part  Shall  rest  upon 
such  company;  but  no  action  for  the  recov- 
ery of  such  damages  shall  be  maintained  un- 
less a  claim  therefor  is  presented  In  writing 
to  such  company,  officer  or  agent  thereof, 
within  sixty  days  from  time  cause  of  action 
accrues." 

Of  course,  the  method  of  communication 
over  a  telephone  differs  from  that  by  tele- 
graph. Ordinarily  In  the  former  the  com- 
pany merely  puts  the  sender  in  connection  by 
wire  with  the  sendee  and  the  message  is 
transmitted  by  word  of  month.  The  delay  in 
the  transmission  or  delivery  contemplated  by 
the  statute  Is  that  of  not  furnishing  the  prop- 
er connection  within  a  reasonable  time  as 
well  as  in  otherwise  transmitting  messages 
■o  that  upon  a  showing  of  an  unreasonable 
dday  by  plaintiff  it  devolved  upon  dtfendant 
to  establish  by  a  preponderance  of  the  evl- 
126M.W.-60 


dence  that  such  delay  was  not  due  to  negli- 
gence on  Its  part  Had  the  petition  merely 
alleged  unreasonable  delay  without  describ- 
ing the  particular  acts  of  negligence  occasion- 
ing it  or  have  alleged  negligence  generally, 
the  ruling  of  the  court  might  have  been  up- 
held. Engle  V.  Railway,  77  Iowa,  661,  87  N. 
W.  6,  «  N.  W.  B12.  Ordinarily  the  defendant 
Is  in  court  to  answer  the  matters  averred  in 
the  petition  only.  Heald  v.  Telegraph  Co.,  129 
Iowa,  326,  106  N.  W.  588;  Edgerly  v.  Insur- 
ance Co.,  43  Iowa,  587 ;  Wlrstlln  v.  Railway, 
124  Iowa,  170,  99  N.  W.  607.  And.  If  the  in- 
structions present  the  theory  of  the  case  as 
stated  in  the  petition,  the  plaintiff  has  no 
cause  of  complaint.  Maloney  v.  Railway,  05 
Iowa,  255,  63  N.  W.  690 ;  Denton  v.  RaUway, 
52  Iowa,  161,  2  N.  W.  1093,  35  Am.  Rep.  263; 
Briscoe  v.  Reynolds,  51  Iowa,  673,  2  N.  W. 
629.  Though  it  may  not  have  been  necessary 
to  allege  in  the  iietitlon  wherein  defendant 
was  negligent,  plaintiff  did  so,  and  this  limit- 
ed the  inquiry  as  to  the  grounds  of  negligence 
thus  charged.  The  plaintiff,  Saving  asserted , 
the  particular  acts  or  omissions  which  occa- 
sioned the  unreasonable  delay,  ought  not  to 
be  permitted  to  take  exception  because  of  de- 
fendant's omission  to  prove  freedom  from 
negligence  in  other  respects.  And  this  is  the 
rule  long  since  adopted  by  this  court  in  cases 
arising  under  similar  statutes.  Section  2056 
of  the  Code,  as  construed,  declares  a  railroad 
company  liable  prima  facie  "for  all  damages 
sustained  by  any  person  on  account  of  loss  or 
of  Injury  to  his  property  occasioned  by  the 
operation  of  such  railroad" ;  the  burden  be- 
ing on  the  company  to  exonerate  itself  from 
the  charge  of  negligence  on  proof  of  damages 
sustained  In  the  manner  mentioned,  and  this 
court  held  in  Engle  v.  RaUway,  supra,  that  it 
is  sufficient  to  allege  the  facts  as  Indicated  In 
the  statute  without  specifying  the  respects 
wherein  the  company  has  been  negligent  in 
setting  out  the  fire.  But,  when  tills  is  done, 
we  have  discovered  no  case  holding  that 
plaintiff  may  rely  on  other  grounds  of  negli- 
gence than  those  alleged  or  that  more  Is  ex- 
acted from  the  defendant  to  entitle  it  to  a 
verdict  than  a  showing  of  freedom  of  n^li- 
gence  in  the  respects  charged  in  the  petition. 
In  other  words,  the  plaintiff  cannot  base  his 
claim  on  one  kind  of  negligence  and  recover 
on  another,  and  the  following  decisions  ex- 
pressly so  decide:  Carter  v.  Railway,  65  Io- 
wa, 287,  21  N.  W.  007 ;  Miller  v.  RaUway,  66 
Iowa,  364,  28  N.  W.  756;  Babcock  v.  RaU- 
way, 72  Iowa,  197,  28  N.  W.  644.  83  N.  W. 
628.  The  allegations  of  the  petition  reatrlct 
the  field  of  inquiry  to  the  grounds  of  negli- 
gence stated  therein,  and  all  reaUy  decided  in 
Kngle  V.  RaUway,  supra,  was  that,  even 
though  aUeged  in  the  petition,  the  burden  was 
on  defendant  to  show  itself  free  from  negli- 
gence in  the  respects  charged.  The  reference 
to  the  grounds  as  thus  specified  in  that  case 
as  "redundant"  was  not  accurate,  but,  as 
none  of  the  cases  last  cited  were  mentioned. 
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an  Intentloti  to  orermle  them  ought  not  to 
be  Inferred,  especiallr  when  in  harmony  with 
elementary  rules  of  pleading.  It  follows  that, 
even  though  enough  was  shown  to  cast  the 
burden  of  proving  Itself  free  from  negligence 
I  upon  defendant,  it  was  not  required  to  do 
more  than  refute  the  grounds  specified  in  the 
petition,  and  for  this  reason  the  court  erred 
in  granting  a  new  trial. 

2.  In  ruling  on  the  admissibility  of  evi- 
dence and  in  the  refusal  of  instructions  re- 
quested, the  court  held  the  damages  to  the 
building  and  machinery  therein  too  remote, 
and  for  this  reason  that  only  nominal  dam- 
ages could  be  recovered.  On  this  ground,  al- 
so, plaintiff  asked  a  new  trial,  but  this  was 
denied,  and  he  has  appealed  from  the  ruling. 
As  seen,  the  liability  of  a  telephone  company 
is  defined  by  statute,  but  the  damages  recov- 
erable must  be  the  proximate  result  of  the 
unreasonable  delay  proven.  The  duty  alleg- 
ed to  have  been  violated  was  that  to  the  sub- 
scriber as  such  and  not  owing  to  any  special 
undertaking  to'  maintain  a  fire  alarm  system 
'  in  the  city.  Conceding  the  delay  of  the  em- 
ployes at  the  central  oflice  to  furnish  connec- 
tion promptly  with  the  fire  department  of 
hose  company  No.  6  to  have  been  unreason- 
able and  the  negligence  to  be  Inferred  there- 
from under  the  statute  unexplained,  was 
such  delay  the  proximate  cause  of  the  loss? 
If  so,  a  new  trial  was  rightly  granted  even 
though  on  another  ground.  If  not,  the  ver- 
dict should  have  stood  and  Judgment  have 
been  entered  thereon./rhe  fire  was  the  pri- 
mary cause  of  the  loss.  The  defendant  did 
not  start  It,  or  have  aught  to  do  with  its 
origin.  The  charge  against  it  Is  that  the 
negligence  intervened  as  the  efficient  cause 
in  the  omission  to  do  that  which  would  have 
resulted  In  the  extinction  of  the  fire.  Of 
course,  if  the  failure  to  put  out  the  fire  was 
the  direct  and  natural  consequence  of  the 
unreasonable  delay  in  making  the  connection, 
then  there  could  be  no  doubt  as  to  defend- 
ant's liability.  But  several  links  in  the 
chain  of  sequences  are  involved  in  doubt  and 
speculation.  The  flre  was  burning  not  only 
before  plaintiff-  reached  the  receiver,  but  be- 
fore he  was  awakened  by  his  wife,  who  had 
heard  the  crackling  of  flames.  Conceding 
that  he  was  at  the  telephone  nine  or  ten 
minutes,  though  minutes  seem  hours  at  such 
times,  and  that  connection  was  made  at  the 
central  office  within  two  minutes  thereafter, 
yet,  as  the  hose  company  had  been  notified 
by  another,  there  could  not  have  been  a  delay 
of  over  more  than  ten  or  twelve  minutes, 
and.  when  the  firemen  arrived,  the  fire  was 
beyond  control.  At  what  time  must  they 
liave  l>een  on  tiie  ground  to  have  saved  the 
property?  No  one  can  answer  save  from  con- 
jecture. All  realize  that  in  such  emergencies 
time  Is  precious,  but  who  can  say  from  the 
situation  as  presented  in  this  case  how  many 
minutes  meant  the  loss  of  the  plalntifTs 
property?     Suppose   the  connection  at   the 


central  office  had  been  made  momptly,  would 
the  fireman  in  <4iarge  of  the  flre  station  liaTe 
responded  promptly  and  promptly  Iiave  rang 
the  fire  btill  Would  the  members  of  tbe 
department  have  heard  and  promptly  jM-re 
repaired  to  the  scene?  Was  the  apparatus 
for  extinguishing  the  flre  In  working  order 
and  the  water  supply  accessible  and  suffi- 
cient? Would  all  of  these  intervening  agen- 
cies have  operated  harmoniously  and  effi- 
ciently and  with  such  promptness  as  to  have 
put  out  the  flames  in  time  to  have  avoided  a 
total  loss?  Manifestly  these  are  matters  of 
speculation,  and  yet  all  this  must  t>e  assum- 
ed if  the  loss  is  to  be  traced  to  defendant's 
negligence.  Each  of  these  independent  agen- 
cies necessarily  must  be  linked  together  In 
a  line  of  causation  in  order  to  connect  it  with 
the  loss.  None  of  them  were  under  the  di- 
rection or  control  of  the  telephone  company. 
Moreover,  how  far  the  fire  had  spread  at  the 
time  the  firemen  would  have  been  likely  to 
have  reached  the  scene  had  the  connection 
been  promptly  made  is  left  by  the  evidence  a 
matter  of  speculation  merely.  And  then 
'there  are  the  weather  conditions  and  the 
character  of  the  material  to  be  taken  into  ac- 
count After  the  experience  of  ages,  fighting 
fire,  even  with  modern  machinery  and  ap- 
paratus, Is  precarious  business,  and  uncertain 
In  its  results.  Had  everything  worked  out  as 
calculated,  after  the  fire  was  over  probably 
some  of  the  building  and  machinery  might 
have  been  saved.  But  the  basis  for  a  legal 
inference  of  this  kind  was  not  furnished  by 
the  evidence.  The  negligence  of  tbe  tele- 
lAone  company  may  be  ascertained,  but  that 
falls  short  of  connecting  it  with  the  loss 
which  is  only  possible  through  agencies  en- 
tirely independent.  If  it,  as  the  dominating 
force,  acted  through  the  intervening  agencies, 
as  mere  instruments  or  vehicles  In  a  natural 
line  of  causation,  to  the  loss,  there  would 
be  ground  for  saying  defendant  was  liable. 
But  the  intervening  agencies  were  independ- 
ent, and  what  might  have  happened  pure 
matter  of  speculation.  The  situation  diCfers 
from  that  in  which  a  hose  throng  which 
water  is  being  poured  on  a  fire  Is  cut  and 
because  thereof  the  flames  which  were  being 
extinguished  consume  the  property,  for  thei-e 
the  wrong  is  in  preventing  the  flre  depart- 
ment when  actually  engaged  In  extinguishing 
the  fire  from  accomplishing  its  design.  The 
circumstances  that  the  firemen  act  volun- 
tarily affords  the  wrongdoer  no  excuse. 
Whatever  the  instrumentalities,  his  act  is 
the  direct  cause  of  shutting  off  the  water  sup- 
ply. Thus  In  Metallic  Mfg.  Co.  v.  Railway, 
109  Mass.  277,  12  Am.  Rep.  688,  the  plain- 
tiff's manufacturing  plant  caught  flre  and  the 
hose  was  extended  across  defendant's  track 
and  connected  with  a  hydrant  The  water 
derived  thertfrom  was  applied  to  a  fire  so  as 
to  diminish  it  with  the  probability  that  It 
would  have  been  extinguished  In  a  short 
time  when  a  freii^t  train  came  along,  and. 
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though  duly  warned,  carelessly  ran  oyer  the 
hose,  and  Injnred  It  bo  that  It  could  not  be 
seasonably  repaired,  and  the  plant  was  con- 
sumed. The  defendant  was  held  liable  on 
the  principle  that  to  extinguish  fire  firemen 
were  authorized  to  take  possession  of  the 
right  of  way.  Though  the  hose  was  not 
plaintiff's  property  nor  the  firemen  its  em- 
ployes, they  were  actually  furnishing  water 
to  plaintiff,  and  thereby  extinguishing  the 
fire,  and  were  rendering  the  same  service  as 
if  hired  by  it  and  using  its  hose.  Cutting  off 
the  supply  In  these  circumstances  was  "as 
really  an  Interference  with  plaintiff's  posses- 
sion as  If  It  held  the  possession  under  deed 
and  as  if  the  men  were  laboring  under  a  con- 
tract." The  wrong  was  held  to  have  been  the 
proximate  cause.  This  case  was  followed 
In  Little  Rock  Traction  &  Electric  Co.  v.  Mc- 
Caskill,  75  Ark.  133,  86  S.  W.  997,  70  L.  E. 
A.  6S0,  112  Am.  St.  Rep.  48.  See  Mott  t. 
Railway,  1  Rob.  (N.  Y.)  585.  In  Kieman  y. 
Metropolitan  Construction  Co.,  170  Mass.  378, 
49  N.  E.  648,  the  defendant  Interfered  with 
the  use  of  a  hydrant  by  the  firemen  delaying 
the  connection  of  the  hose  therewith  so  that 
the  plaintiff's  house  was  destroyed  when  but 
for  such  Interference  probably  it  would 
have  been  saved.  The  defendatit  was  held 
liable,  the  court  saying  that,  "though  there 
was  no  obligation  upon  the  city  to  extinguish 
the  fire,  It  does  not  follow  that  the  plain- 
tiff was  not  derived  of  anything  to  which 
she  had  a  legal  right  if  the  defendant  ob- 
structed the  fireman  In  getting  water  from 
the  hydrant  She  has  a  legal  right  to  have 
firemen  get  water  If  they  bhoose  to  do  so 
from  a  supply  provided  especially  for  that 
purpose,  and,  while  its  obstruction  may  not 
have  been  a  crime,  *  *  *  it  was  a  tor- 
tious and  wrongful  interference  with  per- 
sons engaged  In  putting  out  the  fire.".  In 
these  cases  stress  Is  laid  on  the  circumstan- 
ces that,  though  the  firemen  or  dty  may  not 
be  under  legal  obligation  to  extinguish  the 
fire  (Talnter  v.  City  of  Worcester,  123  Mass. 
311,  25  Am.  Rep.  90),  they  were  actually  en- 
gaged therein,  and  but  for  the  direct  inter- 
ference with  the  hose  or  hydrant  would 
have  extinguished  the  fire.  It  seems  unnec- 
essary to  elaborate  on  the  distinction  be- 
tween these  cases  and  that  at  bar  between 
direct  interference  with  the  work  of  extln- 
gnishlng  fire  actually  in  progress  and  the 
negligent  omission  of  being  Instrumental  in 
procuring  such  work  to  be  undertaken  by 
others.  Einongh  has  been  said  to  indicate 
oar  conclusion  that  the  damages  proposed  to 
be  proven  were  remote  and  speculative  In 
character,  and  the  court  rightly  so  held. 
Lebanon,  L.  ft  U  Tel.  Go.  y.  Lanham  Lumber 
Go.  (Ky.)  116  S.  W.  824,  21  Ll  R.  A.  (N.  S.) 
lis,  is  directly  in  point  It  follows  that  the 
court  erred  In  ordering  a  new  trial. 

Reversed  on  defendant's  aK>eaI.    Affirmed 
on  plalntUTs  appeal. 


MILLER  et  aL  v.  KRAMER. 
dSopreme  Conrt  of  Iowa.     June  16,  1910.) 

1.  Appeai.   and    EtaaoB   ({   770*)  —  Bbiefs — 

RTTLES  or  COTTBT. 

Where  appellant  filed  his  ar^nment  on  ap- 
peal and  asBumed  the  burden  before  any  arpfu- 
m&t  or  notice  w^s  due  from  appellee,  a  motion 
to  strike  appellee's  argument  from  the  files 
on  the  ground  that  the  argument  was  not  filed 
in  time  under  the  rules,  and  on  the  ground  that 
appellee  had  given  no  notice  of  his  Intention  .to 
waive  ills  opening  argument,  was  without  merit 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3104;   Dec  Dig.  %  770.*] 

2.  Appeal  and  Ebbob  (8  870*)— Appkai,  vsom 
F^NAL  Decbee— Ordebs  Reviewable. 

On  appeal  from  a  final  decree,  interlocntory 
orders  to  wiiicb  exceptions  wei«  taken  may  b« 
reviewed. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3487;   Dec.  Dig.  §  870.*] 

3.  Eminent   Domain    (§   19*)  —  Hmhwats — 
Statutes— Private  Koaos. 

A  grantee  of  a  parcel  of  land  excluded  from 
any  public  highway  who  showed  that  his  gran- 
tor, who  owned  land  between  the  parcel  sold 
and  a  highway,  bad  at  one  time  a  private  right 
of  way  to  and  from  the  land  sold,  'but  that  ttue 
right  was  not  transferred,  that  there  had  been 
no  roadway  to  the  highway  because  the  grasr 
tor's  intervening  land  was  cut  by  ravines  and 
was  impassable  for  road  purposes,  and  that  no 
claim  of  a  way  of  necessity  over  the  grantor's 
said  land  had  ever  been  made,  could  proceed 
under  Code,  |  2028  et  seq.,  authorizing  pro- 
ceedings to  condemn  land  by  one  owning  land 
not  having  a  public  or  private  way  thereto,  tt> 
condemn  land  of  third  persons  for  a  way,  though 
he  might  have  bought  a  way  from  another,  and 
though  he  had  an  unenforceable  contract  with 
the  tliird  person  for  a  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  57;   Dec.  Dig.  S  19.*] 

4.  EMINENT  Domain  (§  58*)— Private  Road— 
Quantity  and  Location— Statutes. 

Under  Code,  {  2028  et  seq.,  authorizing  th» 
owner  of  land  not  liaving  a  piublic  or  private 
way  thereto  to  condemn  land  tor  a  way  located 
on  a  division  line  or  immediately  adjacent  there- 
to, land  for  a  way  so  located  as  to  cut  from  the 
owner's  land  a  small  i>arcel  ntay  be  condemned 
where  the  land  immediately  adjacent  to  the  divi- 
sion line  is  so  badly  cut  by  ravines  as  to  be 
impassable  for  road  purposes,  though  such  a 
location  will  also  separate  a  small  piece  of  two 
or  three  acres  from  the  rest  of  the  tract  through 
which  the  road  will  run,  since  the  petitioner  for 
the  road  must  pay  all  the  damages  to  the  en- 
tire tract,  as  well  as  for  the  land  taken  for  the 
road. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  152;   Dec  Dig.  ^  58.*} 

Appe&i  from  District  Court,  Lee  County; 
Henry  Bank,  Jr.,  Judge. 

Action  to  enjoin  defendant  from  proceed- 
ing under  sections  2028,  2029,  and  2080  of  the 
Code  to  establish  and  lay  out  a  road  over 
plaintliTs  land  to  reach  a  public  highway.  A 
temporary  writ  of  InJnnctlMi  was  granted, 
and  defendant  filed  an  answer  and  certain 
amendments  thereto,  to  which  plaintiffs  filed 
a  general  equitable  demurrer.  This  demur- 
ree  was  sustained,  and,  defendant  electing  to 
stand  thereon,  the  temporary  Injnnctlon  was 
made  i)ermanent  Defendant  ai^eals.  Re- 
versed and  remanded. 


*For  other  case*  ■«•  lama  topic  and  lectloa  NUMBER  In  Dec  A  Am.  Digs.  IMT  to  date,  a  Reporter  ladozea 
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R.  N.  Johnson  and  T.  B.  Snyder,  tor  appel- 
lant   John  L.  Bentww,  for  app^ees. 

DBEIMER,  G  J.  AppeUant  has  filed  a  mo- 
tion to  strike  appellees'  argument  from  the 
files,  and  to  submit  without  argument  fr<Mn 
them.  This  Is  iMised  upon  the  proposition 
that  the  argument  was  not  filed  in  time  un- 
der the  rules  and  the  further  fact  that  appel- 
lees gave  no  notice  of  their  Intention  to 
waive  their  opening  argument  It  appears, 
bowerer,  that  appellants  filed  their  argument 
and  assumed  the  iburden  before  any  argu- 
ment or  notice  was  due  from  appellee.  Such 
being  the  itacts,  appellants'  motion  la  without 
merit  Appellees  have  filed  a  motion  to  dis- 
miss the  appeal  for  the  reason  that  it  was  not 
taken  In  time.  Tbere  is  no  mo-it  in  thia 
The  rulings  on  the  dennirrer  from  which  the 
appeal  was  taken  were  made  April  9,  1909, 
and  the  appeal  was  taken  August  6,  1909. 
The  appeal  Is  also  from  the  final  decree,  and 
was  taken  in  due  season.  On  this  latter  ap- 
peal, all  Interlocutory  orders'to  which  excep- 
tions were  taken  may  be  revlerwed.  Kobol- 
Iska  V.  Swehla,  107  Iowa,  124,  77  N.  W.  576, 
and  Mueller  Lumber  Co.  v.  McCaffrey,  141 
Iowa,  730,  118  N.  W.  903,  sustain  in  these 
conclusions.  See,  also,  HoUaday  v.  Johnson, 
12  Iowa,  663;  Lesizre  Lumber  Co.  y.  Insur- 
ance Co.,  101  Iowa,  514,  70  N.  W.  761. 

2.  Having  disposed  of  these  teclmical 
points  of  practice,  we  now  oome  to  the 
merits  of  the  controversy.  When  this  action 
was  commenced,  defendant  was  attemjitlng 
to  proceed  under  section  2028  et  seq.  of  the 
Oode  to  establish  a  way  over  plaintiffs'  land. 
These  sections  so  far  as  material  read  as 
follows: 

"Any  person,  •  •  •  owning  or  leasing 
any  land  not  having  a  public  oe  private  way 
thereto,  may  have  a  public  way  to  any  rail- 
way station,  street  or  highway  establishment 
over  the  land  of  another,  not  exceeding  forty 
feet  in  width,  to  be  located  on  a  division  line 
or  immediately  adjacent  thereto,  and  not  in- 
terfering with  buildings,  orchards,  gardens 
or  cemeteries;  and  when  the  same  sfaall  be 
constructed  It  shall,  when  passing  through 
Inclosed  lands,  be  fenced  on  both  sides  by  the 
person  •  *  *  causing  It  to  be  establish- 
ed."   Code,  f  2028. 

"If  the  owner  of  any  real  estate  necessary 
to  be  taken  refuses  to  grant  the  right  of 
way,  or  if  he  and  the  person  •  •  *  ask- 
ing its  estaUisbment  cannot  agree  upon  the 
compensation  to  be  paid  therefor,  the  sheriff 
of  the  county  in  which  said  real  estate  is 
situated  shall,  upon  the  application  of  ^ther 
party,  six  freeholders  of  the  county,  not  in- 
terested in  the  same  or  a  like  question,  who 
shall  assess  the  damages  which  said  owner 
will  sustain,  and  make  report  thereof  in  writ- 
ing to  the  sheriff,  and,  if  the  ai^llcant  for 
such  way  shall,  before  entering  upon  said 
real  estate  for  the  purpose  of  constructing 
such  way,  pay  to  the  sheriff  for  the  use  of 
the  owner  the  sum  assessed,  said  A>ad  may 


be  at  once  constrocted  and  maintained." 
Oode,  f  202& 

"Tbe  applioatlon  to  the  sheriff,  and  all 
other  proceedings  rdating  thereto  •  •  • 
and  the  rights  and  duties  as  to  other  roads, 
shall  be  the  same  as  provided  in  this  diapter 
in  relaticm  to  the  taking  of  private  property 
for  the  right  of  way  of  railroads  •  •  • 
and  In  tbe  chapter  or  chapters  of  this  code 
relating  to  roads,  except  that  the  report  of 
the  commissioner  and  the  record  thereof  shall 
confer  no  title  upon  the  applicant  for  the 
land  so  taken,  but  eball  be  presumptive  evi- 
dence of  the  establishment  of  such  way." 
Code,  {2080. 

Section  2028  has  been  amended  In  some 
particulars  by  tbe  acts  of  tbe  Twenty-Ninth 
General  Assembly  (Acts  2dth  Gen.  Assem.  e. 
82),  but  ae  these  are  not  material,  we  do  not 
set  them  forth.  Plaintiffs  alleged  In  their 
petition  that  they  were  the  owners  of  certain 
land  In  Lee  county,  and  that  defendant 
Kramer  had  made  application  to  the  sholff 
for  the  establishment  of  a  private  way  or 
road  over  plalntlffis'  land,  alleging  that  he 
was  the  owner  of  adjoining  tracts,  and  that 
he  had  no  private  way  or  road  therefrmn  to 
any  highway;  that  the  sheriff  had  selected 
commissioners  who  were  about  to  enter  np<m 
plaintiffs'  premises  to  establish  a  way  or 
private  road.  PUlntiffs  also  alleged  that  de- 
fendant purchased  his  land  from  one  Hinze 
and  his  wife,  and  that  at  the  time  be  pui^ 
chased  Hinze  and  his  wife  were  the  ovraers 
of  adjoining  and  adjacent  lands  which  ex- 
tended to  and  abutted  upon  a  public  high- 
way, and  they  alleged  that  ova-  these  lands 
defendant  had  a  private  way  to  a  puUlc 
highway.  They  therefore  asked  an  injunc- 
tion against  the  establishment  of  a  way  over 
their  iMemises.  Attached  to  tbe  petition  was 
a  copy  of  defendant's  amplication  to  the  sber^ 
iff,  in  which  he  <isked  for  tbe  establishment 
of  a  right  of  way  over  plaintiff's  lands,  al'; 
leglng  that  he  had  no  way  or  road,  public  or 
private,  from  his  land  to  any  highway.  De- 
f«adant  filed  answer  and  a  motion  to  dissolve 
the  temporary  writ  of  injunction  issned  upon 
the  filing  of  the  petition,  and.  In  resistance 
to  said  motion,  plaintiff  Gus  Miller  filed  an 
affidavit  in  which  he  affirmed  that  defendant 
had  a  right  of  way  over  tbe  land  of  Ulnae 
to  a  public  highway. 

Defendant  in  his  answer  denied  plaintiffs 
were  tbe  Joint  owners  of  the  land  aa  alleged 
by  them,  and  denied  the  allegatlomn  of  tbe 
petition  to  tbe  effect  that  he  was  asking  a 
private  way  or  road,  and  denied  tbe  allega- 
tions with  reference  to  tbe  purchase  of  the 
lands  from  Hinze,  and  that  he  had  a  private 
way  over  their  lands  to  a  public  hlgbway. 
He  averred,  however,  that  be  had  filed  an 
application  to  the  sheriff  under  tbe  stetatea 
heretofore  quoted,  that  the  sheriff  bad  ap- 
pointed commlssionen*  to  assess  the  damagea 
for  the  taking  of  tbe  right  of  way,  and  that 
these  commissioners  were  proceeding  to  act 
imder  their  appointment    Be  denied  tliat  ba 
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was  proceeding  to  establish  this  way  as  a 
private  way,  but  averred  that  he  was  pro- 
ceeding to  establish  It  as  a  public  right  of 
way  for  the  benefit  of  the  public  as  well  as 
bimseU.  Defendant  admitted  the  allegations 
of  paragraph  5  of  plaintiffs'  petition,  and  this 
necessitates  the  setting  out  of  that  para- 
graph, which  reads  as  follows:  "(S)  That 
Henry  Kramer,  the  defendant,  became  the 
owner  of  the  real  estate  described  In  his 
said  application  by  a  voluntary  conveyance 
and  warranty  deed  from  Earnest  Hlnze  and 
"Wife,  dated  March  16, 1905,  recorded  in  Land 
Deed  Record  W  on  page  173  of  the  records 
of  Lee  county,  at  E*t.  Madison,  and  by  an- 
other conveyance  under  date  of  June  3,  1905, 
ttom  the  said  Earnest  Hlnze  and  wife  to  Hen- 
ry Kramer,  became  the  owner  of  the  follow- 
ing adjacent  and  contiguous  tract  of  real  es- 
tate to  that  mentioned  In  his  application,  to 
wit:  The  east  one-half  (E.  ^)  of  the  north- 
east quarter  (N.  B.  %)  of  the  southeast  quar- 
ter (S.  K  ^)  of  section  32,  township  68, 
range  4  west,  of  Lee  county,  Iowa,  which 
deed  Is  recorded  in  Land  Deed  Record  W  on 
page  195  of  the  records  of  Lee  county,  Iowa, 
at  Ft  Madison;  that  at  the  time  of  the 
■aid  conveyances  of  the  tracts  hereinbefore 
mentioned  by  E^amest  Hlnze  and  wife  to 
Henry  Kramer  the  said  Bamest  Hlnze  was 
also  the  owner  in  fee  simple  of  the  adjacent 
and  contiguous  tracts  of  real  estate  to  those 
conveyed  to  the  said  Kramer,  to  wit,  fifty  (60) 
acres  in  the  west  half  (W.  ^  of  the  south- 
west quarter  (S.  W.  %)  of  section  83,  town- 
ship 68,  range  4  west,  extending  up  to. 
Intersected,  and  traversed  by  the  public  high- 
way known  as  the  Ft  Madison  &  West  Point 
road,  described  in  the  application  of  said  de- 
fendant, Kramer."  And  defendant  further 
alleged  that  this  was  an  immaterial  allega- 
tion, and  further  pleaded:  "That  the  50 
acres  belonging  to  Earnest  Hlnze  extending 
to  the  public  highway  mentioned  In  said  par- 
agraph is  very  broken  and  cut  up  with  deep 
ravines  and  hollows  and  impracticable  for 
road  purposes."  He  also  alleged:  "That 
plaintiffs  verbally  and  orally  agreed  to  and 
with  the  said  defendant,  Henry  Kramer,  to 
aell  the  piece  of  land  owned  by  them  over 
which  this  proposed  right  of  way  extends,  and 
that  said  agreement  between  plaintiff  Ous  J. 
Miller  and  this  defendant  was  reduced  to  writ- 
ing, a  copy  thereof  being  hereto  attached 
marked  'Kxhlblt  D"  and  made  a  part  thereof, 
and  that  the  said  Ous  J.  MUler  refuses  to 
carry  out  said  contract,  and  that  the  plaintiff 
Caroline  Miller  refuses  to  carry  out  and  per- 
form her  oral  contract  because  the  same  was 
for  the  sale  of  real  estate,  and  not  in  writ- 
ing, and  defendant  alleges  by  reason  of  these 
facts  plaintiffs  are  e8topi)ed  from  maintain- 
ing this  action,  and  that  they  have  not  come 
into  equity  with  clean  hands."  He  also  de- 
nied that  be  had  a  public  or  private  road  to 
the  land  owned  by  him  as  alleged  in  plain- 
tiffs' petition  (although  this  seems  to  be  a 
conclusion  of  law  rather  than  of  fact).    At- 


tached to  his  answer  was  a  contract  signed 
by  himself  and  Gus  3.  Miller  for  some  land 
belonging  to  plaintiffs.  Thereafter  plaintiffs 
filed  an  amendment  to  their  petition,  in  which 
they  alleged  "that  the  defendant  has  a  right 
of  way  or  private  road  by  law  granted  and 
maintained  over  the  land  of  Eiamest  Hlnze, 
deceased,  referred  to  in  paragraph  5  of  the 
original  petition  of  plaintiffs;  that  a  way 
or  road  has  for  more  than  10  years  last  past 
been  maintained,  traveled,  and  used  over  the 
said  land  in  hauling  with  teams  and  wagons 
and  other  uses  as  is  usually  made  of  such 
country  roads  traversing  such  land  over  the 
realty  of  the  defendant,  purchased  from  the 
said  Earnest  Hinze,  as  therein  alleged."  They 
also  alleged:  "That  the  road  as  asked  for  in 
the  application  of  defendant,  Kramer,  is  not 
upon  the  division  line  or  Immediately  adja- 
cent as  provided  by  the  statutes  of  the  state 
of  Iowa  (sections  2028  and  2029),  under 
which  the  proceedings  are  claimed  by  the 
defendant  to  have  been  instituted  and  main- 
tained to  establish  the  said  road  as  a  public 
way ;  but,  on  the  contrary,  the  said  road  as 
asked  for  and  as  ordered  leaves  the  said  lines 
crossing  and  cutting  the  land  of  the  plain- 
tiffs in  twain,  leaving  a  considerable  por- 
tion thereof  on  each  side  of  said  way,  doing 
greater  injury  and  damage  to  plaintiffs'  land 
than  a  road  along  the  quarter  section  line 
would  do;  that  the  said  application  shows 
that  the  defendant  has  a  consent  way  or 
road  over  the  land  of  Catherine  Wiggenjost 
to  the  white  oak  tree,  20  Inches  in  diameter, 
referred  to  in  said  application;  that  the  land 
of  Catherine  Wiggenjost  extends  to  the  pub- 
lic highway  in  a  direct  line  from  the  oak 
tree  aforesaid,  and  is  a  shorter  course  than 
the  distance  asked  over  the  land  of  the  plain- 
tiffs ;  that  the  land  of  Catherine  Wiggenjost 
also  extends  to  the  public  highway  on  the 
west  of  plaintiffs'  land ;  that  the  application 
does  not  show  that  defendant,  Kramer,  is 
unable  to  obtain  a  consent  highway  over  the 
said  land  of  Otherine  Wiggenjost ;  that  the 
defendant,  Kramer,  and  these  plaintiffs,  are 
not  adjoining  landowners,  hence  have  no 
division  line  in  common ;  that  the  defendant, 
Kramer,  petitioned  the  board  of  supervisors 
of  Lee  county,  Iowa,  within  the  last  year 
representing  that  the  quarter  section  line 
and  immediately  adjacent  thereto  from  the 
said  white  oak  tree  east  to  the  said  public 
highway  was  a  suitable,  practical,  and  proper 
place  for  a  public  highway,  and  that  one 
could  be  there  constructed  and  maintained 
and  asked  that  one  be  there  established  by 
said  board." 

Defendant  denied  each  and  every  allega- 
tion in  this  amendment  to  the  petition;  but 
further  pleaded  as  follows:  "That  the  land 
of  Catherine  Wiggenjost  from  the  oak  tree 
referred  to  in  the  pleadings  herein  extends 
to  the  highway  known  as  Ft.  Madison  & 
West  Point  road,  but  alleges  that  land  la 
badly  cut  up  by  deep  ravines  and  Impassable 
and  impracticable  for  road  purposes,  and  that 
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a  load  coald  not  be  hauled  across  the  same ; 
Oiat  the  road  or  right  of  way  sought  by  him 
In  the  application  filed  with  the  sheriff  of 
Lee  county  does  not  leave  the  south  division 
line  of  the  property  owned  by  plaintiffs  at 
any  point  more  than  about  300  feet,  and  that 
the  land  of.  plaintiffs  immediately  north  of 
said  dlTlslon  line  and  between  the  right  of 
way  in  question  is  badly  cut  up  by  de^  ra- 
Tlnes,  Impassable,  and  impracticable  for  road 
purposes." 

In  an  amendment  to  his  answer  he  denied 
that  he  had  a  right  of  way  orer  the  land  of 
Wiggenjost,  and  further  alleged '  "that  the 
land  to  which  be  Is  seeldng  an  outlet  to  the 
public  highway  was  purchased  by  him  from 
Bamest  Hinze,  who  at  the  time  owned  a 
tract  of  about  50  acres  between  said  land 
and  the  public  highway ;  that  there  was  not 
then,  never  was,  and  Is  not  now  a  road  or 
driveway  from  the  land  purchased  by  defend- 
ant from  said  Hinze  over  and  acro&s  the  said 
land  of  the  said  Hinze  to  the  highway ;  that 
the  said  Hinze,  nor  any  of  his  agents  or  em- 
ployes, ever  hauled  any  wood,  produce,  or 
anything  else  from  the  land  owned  by  this 
defendant  to  the  highway  across  the  said 
Hinze  50  acres ;  that  there  never  has  existed 
any  roadway  or  driveway  or  highway,  or  any 
means  of  getting  with  a  team  or  wagon  from 
the  land  bought  by  defendant  from  Hinze 
across  the  Hinze  land  to  the  highway ;  that 
the  said  Bamest  Hinze  Is  now  dead,  and  said 
land  is  owned  by  his  heirs." 

The  demurrer  of  these  answers  as  amend- 
ed was  sustained,  and  defendant  excepted. 
He  thereupon  filed  an  amendment  to  all  his 
answers,  in  which  he  alleged:  "That  at  the 
time  be  purchased  the  land  to  which  he  is 
now  seeking  an  outlet  to  the  public  highway 
from  Earnest  Hinze,  the  said  Earnest  Hinze 
owned  a  50-acre  tract  of  land  between  the 
land  so  purchased  by  this  defendant  and  the 
highway ;  that  said  50-acre  tract  of  land  be- 
longing to  the  said  Bamest  Hinze  was  then, 
and  is  now.  Impassable  for  road  purposes, 
and  never  used  by  said  Hinze  or  this  defend- 
ant to  reach  the  highway,  and  at  the  time  de- 
fendant purchased  said  land  from  said  Hinze 
the  said  Hinze  had  a  right  of  way  out  of  the 
highway  from  the  piece  of  land  purchased  by 
this  defendant  over  and  across  the  land  of 
others,  which  right  has  not  been  transferred 
to  this  defendant." 

A  motion  was  made  to  strike  this  amend- 
ment which  was  overruled,  and  plaintiff 
thereupon  filed  a  general  equitable  demurrer 
to  the  answer  as  thus  amended,  and  also 
stated  as  an  additional  ground  of  demurrer 
that  the  entire  matter  was  adjudicated  by 
the  ruling  on  the  first  demurrer.  This  last 
demurrer  was  sustained  and  decree  entered 
as  prayed  in  the  petition.  On  account  of  dif- 
ferences between  counsel  as  to  the  state  of 
the  pleadings,  it  has  seemed  necessary  to  set 
them  out  verbatum  at  the  seeming  expense 
of  time  and  paper.  The  trial  court  held 
that;  under  the  ailegatious  found  in  defend- 


ant's answers  as  amended,  he  not  only  had  an 
easement  over  the  lands  of  his  grantors  to  a 
public  highway,  but  that  he  also  had  a  way 
of  necessity  by  implication  of  law,  and  was 
not  entitled  to  proceed  under  section  2028  of 
the  Code.  This  conclusion  is  seriously  chal- 
lenged by  defendant's  counsel,  and  they  also 
claimed  defendant  is  entitled  to  have  the 
road  established  as  nrayed  for,  although  it 
is  not  on  the  division  line. 

There  are  but  two  questions  presented  by 
this  appeal,  and  these  are :  (1)  Has  defend- 
ant, under  the  allegations  of  his  answers,  a 
public  or  private  way  to  his  land?  (2)  Is  the 
proposed  road  on  the  division  line  or  immedi- 
ately adjacent  thereto  as  provided  by  statute? 

The  statute  seems  to  contemplate  that 
such  a  road  as  was  applied  for  may  be  es- 
tablished by  one  who  does  not  have  any  pub- 
lic or  private  right  of  way  to  his  land.  This 
seems  to  negative  the  thought  that  the  right 
to  such  a  public  or  private  way  is  the  equiva- 
lent of  such  way.  Now,  defendant  alleged 
that  bis  grantor  at  one  time  had  a  private 
right  of  way  to  the  land  sold  defendant,  but 
it  also  averred,  and  this  was  admitted  by  the 
demurrer, \that  this  right  had  not  been  trans- 
ferred to  defendant  Defendant  also  alleged 
that  there  never  was  and  is  not  now  a  road 
or  driveway  to  the  highway,  and  tliat  there 
never  was  any  roadway  or  driveway  or 
means  of  getting  from  the  land  to  the  high- 
way. With  reference  to  a  right  of  way  by 
necessity  or  by  implication,  the  answer 
averred  that  his  grantor's  contiguous  tract 
is  broken,  cut  by  deep  ravines  and  hollows, 
and  was  impracticable  for  road  purposes,  and 
was  then  impassable,  and  was  never  used  by 
his  grantor  to  readi  the  highway.  From 
these  allegations  it  would  appear  that  defend- 
ant had  no  public  or  private  way  to  his  land, 
and  that  his  right  thereto,  if  he  had  one, 
was  a  barren  and  worthless  one.  We  may 
assume  that  he  was  entitled  to  a  right  of  way 
over  his  grantor's  land  by  necessity ;  but  this 
It  seems  was  never  claimed  or  asserted,  and, 
according  to  the  allegations  of  the  answer, 
the  character  of  his  grantor's  land  was  such 
as  that  the  right  was  a  useless  one,  for  the 
reason  that  it  was  impractical  to  make  a 
road  thereover.  It  is  alleged  that  defendant 
might  have  bought  his  way  oat  from  others; 
but  this  he  was  not  required  to  do.  Having 
no  way  either  public  or  private  he  was  enti- 
tled to  procure  one  under  the  provisions  of 
section  2028  of  the  Code  before  quoted.  It  ia 
true  that  defendant  alleges  a  contract  with 
plaintiffs  or  one  of  them  for  a  right  of  way ; 
but  for  some  reason  he  is  not  relying  thereon, 
and,  as  plalntiffi;  claim  nothing  on  account 
thereof,  It  is  not  necessary  to  refer  to  that 
matter  further  than  to  say  that  the  descrip- 
tion of  the  land  rather  than  a  right  of  way 
defendant  cannot  enforce  against  the  plain- 
tiffs. 

The  only  remaining  and  difficult  question 
in  the  case  is:  Is  the  way  as  proposed  on 
the  division  line  or   immediately   adjacent 
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thereto?  Defendant's  allegation  with  refer- 
ence thereto  la  as  follows:  "That  the  road 
or  right  of  way  sought  by  him  •  •  • 
does  not  leave  the  south  division  line  of  the 
property  owned  by  plalntlfTs  at  any  point 
more  than  about  300  feet,  and  that  the  land 
of  the  plaintiffs  Immediately  north  of  said 
division  line  Is  badly  cut  up  by  deep  ravines 
and  Impassable  and  Impracticable  for  road 
purposes."  That  the  question  may  be  better 
understood  we  attach  a  plat  of  the  proposed 
road,  which  the  parties  concede  to  be  aciprox- 
Imately  oorrecC 


to  this  amendment  that  section  was  to  have 
a  reasonable  construction,  and,  as  the  ques- 
tion is  not  likely  to  again  arise  under  that 
section,  we  do  not  think  it  necessary  to  fur- 
ther elaborate  the  reasons  on  which  our  con- 
clusion is  based."  The  word  "adjacent"  has 
a  much  broader  meaning  than  "adjoining," 
and  must  have  a  reasonable  construction.  In 
view  of  the  fact  that  defendant  must  pay  all 
damages  due  to  the  establishment  of  the 
road  and  fence  the  same  on  both  sides,  the 
fact  that  there  will  be  a  comer  of  plaintiffs' 
land  consisting,  accordlnjf  to  the  plat,  of  2.69 


In  construing  the  statute  now  before  us, 
-we  held  in  Morrison  v.  Thistle  Coal  Co.,  119 
Iowa,  705,  94  N.  W.  507:  "That  it  could  not 
have  been  Intended  that  the  statute  should 
be  so  Interpreted  as  to  make  Impracticable 
or  Inconvenient  the  connection  of  the  rail- 
road tract  authorized  to  be  constructed  on  the 
right  of  way  to  a  mine,  and  that,  if  the  pro- 
posed right  of  way  follows  a  division  line  as 
nearly  as  practicable,  the  statute  is  substan- 
tially complied  with.  *  •  *  Our  conclu- 
sion, therefore,  is  that  the  statutory  provi- 
sions above  referred  to  have  been  substan- 
tially complied  with,  and  that  the  Injunction 
should  be  denied.  It  Is  proper  to  say  that 
since  this  condemnation  proceeding  Code,  } 
2028,  has  been  amended  (Twenty-Ninth  Gen- 
eral Assembly,  c.  82)  so  as  to  eliminate 
the  requirement  that  the  right  of  way  for 
the  railroad  furnishing  an  outlet  for  a  oil»e 
shall  be  on  a  division  line,  or  immediately 
adjacent  thereto.  Without  holding  that  this 
is  a  legislative  construction  of  Code,  |  2028, 
we  are  content  with  the  conclusion  that  prior 


acres  seggregated  from  the  remainder  of  the 
land,  is  not  to  be  regarded  as  controlling  in 
view  of  the  allegations  of  the  answer  for  de- 
fendant. It  will  have  to  pay  the  damages 
due  to  this  seggregatlon  as  well  as  damages 
to  the  -n'hole  tract  Defeudant  averred  that 
hia  application  was  for  a  public  road,  and  not 
a  private  one,  and,  as  the  application  will 
bear  this  construction,  plaintiffs  are  in  no 
position  to  say  that  the  road  should  not  be 
established  because  it  is  a  private  one.  Tak- 
ing the  allegations  of  the  answers  as  a  whole, 
we  think  they  were  not  vulnerable  to  the 
demurrer,  and  that  the  case  should  have 
been  tried  upon  the  issues  of  fact  presented 
thereby.  Whether  or  not  defendant  is  able 
to  prove  them  upon  trial  we  have  no  occa- 
sion now  to  consider. 

For  the  reasons  pointed  out,  the  demurrer 
should  have  been  overruled.  The  decree  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  trial  according  to  the  law  announced 
in  this  opinion. 

Reversed  and  remanded. 
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BOBBINS  T.  ABOHEB. 
(Supreme  Ciourt  of  Iowa.    June  18,  1910.) 

1.  BUbembrts  (I  26*)— RiOHT  OF  Wat— FoE- 

TXITDBX. 

Where  pUtintitF  on  parchaslng  a  farm  also 
acquired  from  the  grantor,  as  part  of  the  con- 
sideration, a  driveway  over  other  land  belong- 
ing to  the  grantor  to  a  certain  street  as  long 
as  plaintiff  kept  the  gates  closed,  such  right, 
whether  a  license  or  tin  easement,  was  not  for- 
feitable at  the  pleasure  of  the  grantor  or  his 
subsequent  grantees  of  the  servient  tenement 
but  only  for  good  cause,  viz.,  breach  of  con- 
dition on  which  it  was  granted. 

[Ed.  Note.— For  other  cases,  see  Baaements, 
Cent.  Dig.  |  72;   Dec.  Dig.  §  28.*] 

2.  Easements  (|  64*>— Eight  of  Wat— Al- 
tebation. 

Where  plaintiff,  u  a  part  «f  the  parehaae 
of  certain  land,  also  obtained  a  right  of  way 
over  other  land  of  the  grantor  at  a  particular 
place  to  reach  a  certain  street,  plaintiff  was 
entitled  to  protection  of  his  right  in  equity, 
and  was  not  bound  to  surrender  it  on  defend- 
ant's tender  of  another  way. 

[EM.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  |  120;    Dec.  Dig.  |  <54.*1 

8.  EAaKMEKIS  (S  61*)— LiCKNBKB  (|  61*)— MAW- 
DATOBT  IhJUHCTIOH- PB0TW3TI0N  OF  BaSK- 
UENT. 

▲  mandatory  injonctton  will  lie  to  protect 

a  license  or  easement  over  the  land  of  another. 

[Ed.  Note. — For  other  cases,  see  Easements, 

Cent  Dig.  i  185 ;    Dec.  Dig.  i  61  ;*   Ucensea, 

Cent  Die.  i  108;    Dec  VVg.  8  51.*] 

Appeal  from  District  Court,  Taylor  Ootm- 
ty;  U.  M.  Towner,  Judge. 

Suit  In  equity  to  enjoin  defendant  from 
obstructing  a  private  right  of  way,  and  to 
compel  him  to  remove  certain  obstructions 
therefrom.  Damages  were  also  claimed  be- 
cause of  the  alleged  obstruction.  Defendant 
pleaded  forfeiture  of  plaintlfTs  rights.  If  he 
had  any,  by  reason  of  failing  to  comply  with 
the  conditions  upon  which  the  same  was 
granted,  denied  plaintiff's  right  to  the  ease- 
ment, and  further  pleaded  that  he  was  not 
entitled  to  relief  In  equity.  The  trial  court 
gave  plaintiff  Judgment  for  the  sum  of  $1. 
and  in  effect  dismissed  the  petition  in  so  far 
as  it  asked  equitable  relief.  Plaintiff  ap- 
peals.   Beversed  and  remanded. 

O.  B.  Haddocli  and  William  M.  Jackson, 
for  appellant  E.  A.  Pace  and  McCoun  & 
Bnrreli,  for  appellee. 

DBBMBB,  O.  J.  In  the  year  1908  plain- 
tiff purchased  the  farm  now  used  and  occu- 
pied by  him  from  one  Jesse  Clark,  and  as 
part  of  the  consideration  therefor  he,  Clark, 
conv^ed  to  plaintiff  the  right  of  way  In 
question  over  other  lands  belonging  to  Clark. 
The  language  of  this  conveyance  was  as  fol- 
lows: "Chauncy  R.  Bobbins  to  have  the  use 
of  the  road  now  used  by  Jesse  Clark  out  to 
the  street,  not  to  be  over  16  feet  wide,  as 
long  as  he  keeps  the  gates  dosed." 

The  road  thus  conveyed  and  referred  to 
while  over  other  lands  belonging  to  the  gran- 
tor Clark  is  sufficiently  Identified  by  the  tes- 


timony. The  deed  wUdi  conv^ed  the  land 
and  this  right  of  way  was  duly  aclmowledged 
and  recorded  on  the  8th  day  of  November, 
1900.  Plaintiff  immedlatdy  went  into  the 
possession  of  the  premises  conveyed,  and  com- 
menced using  the  road  and  continued  In  the 
use  and  occupancy  of  the  same  imtil  defend- 
ant, who  had  purchased  the  land  over  which 
the  right  of  way  was  granted,  fenced  the 
same,  and  denied  plalntlflTs  right  to  use  it 
Be  told  the  plaintiff,  however,  that  he  could 
use  another  right  of  way  across  his,  defend- 
ant's, farm,  but,  as  this  was  not  acceptable  to 
plaintiff,  he,  plaintiff,  commenced  this  action 
to  compel  the  removal  of  the  obstmctlons 
and  for  damages.  The  conveyance  of  the 
right  of  way  was  conditioned  upon  plalntUTs 
keeping  the  gates  dosed,  and  it  is  contended 
that  the  right  was  forfeited  for  breach  of 
this  condition.  The  trial  court  found,  that 
there  was  no  such  breach  of  condition,  but 
denied  the  injunction  because  defendant  had 
offered  another  right  of  way  across  his  land 
which  gave  plaintiff  access  to  his  property. 
That  plaintiff  was  given  the  right  to  use  the 
road  in  question,  and  that  such  right  was 
based  upon  a  good  and  adequate  considera- 
tion. Is  practically  conceded,  and  It  makes 
Uttie  difference  In  so  far  as  this  controversy 
is  c(»icemed  whether  It  be  called  a  license 
or  an  easement  In  either  event  It  was  not 
forfeitable  at  pleasure,  but  only  for  good 
cause;  e.  g.,  breach  of  the  condition  upon 
wblch  it  was  granted.  The  trial  court  found 
there  was  no  such  breach  of  condition,  and 
with  this  conclusion  we  are  agreed.  As  the 
deed  granting  the  right  was  recorded,  and  as 
plaintiff  was  in  possession  of  and  .using  the 
same  when  defendant  purchased  from  Clark 
In  the  year  1906  his,  defendant's,  purdiase 
was  subject  to  plaintiff's  rights,  and  defrad- 
ant  has  no  greater  rights  in  the  premises 
than  his  grantor  Clark  would  have  had.  De- 
fendant concedes  that  he  built  fences  across 
the  right  of  way  so  granted;  but  claimed 
that,  as  he  offered  plaintiff  another  right  of 
way  which  was  adequate,  plaintiff  was  bound 
to  accept  It  in  lieu  of  the  one  granted,  or, 
if  not  bound  to  accept  that  he  could  not 
have  a  mandatory  Injunction  for  the  opmlng 
of  the  way  granted,  but  must  be  confined  to 
an  action  for  damages.  It  is  true  that  de- 
fendant did  offer  plaintiff  another  way,  but 
plaintiff  refused  to  accept  it  because  it  was 
over  low  grotmd  and  "seepy  places,"  render^ 
Ing  It  unpassable  In  wet  weather,  whereas 
the  right  given  him  by  his  deed  was  always 
passable.  The  trial  court  evidentiy  found 
one  road  was  as  good  as  the  other,  and,  pro- 
ceeding upon  the  theory  that  the  action  was 
for  trespass,  denied  the  equitable  relief  asked 
on  the  theory  that  plaintiff  bad  not  suffered, 
and  would  not  suffer  more  than  nominal 
damages.  In  this  we  are  constrained  to  hold 
there  was  error.  Plaintiff  was  granted  the 
use  of  a  definite  road  in  order  to  reach  a 
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named  atreet  Tbat  grant  was  part  of  tbe 
consideration  for  bis  conveyance,  and  to  it  be 
was  entitled.  It  was  not  for  defendant  to 
take  It  away  and  say  tbat  anotber  was  as 
sood  or  even  better  tban  tbe  one  granted. 
Without  bis  consent  plaintiff  sbonld  not  be 
deprived  of  tbe  rigbt  of  way  granted.  He 
did  not  at  any  time  consent  to  accept  the 
substitute;  and  be  is  entitled  to  protection 
in  equity,  altbougb  he  may  not  be  able  to 
show  any  advantage  to  himself  in  retaining 
tbe  use  granted.  He  bad  a  licoise  or  ease- 
ment, call  It  what  you  will,  and  a  court  of 
equity  will  protect  it  Brown  v.  Honeyfleld, 
139  Iowa,  414,  lie  N.  W.  731.  If  the  action 
were  simply  for  a  single  trespass  or  for  dam- 
ages alone,  doubtlMs  defendant's  contentlonB 
would  be  worthy  of  consideration ;  but  they 
are  not  applicable  to  the  case  as  it  is  present- 
ed by  the  record  now  before  us.  The  right 
of  way  granted  by  tbe  deed  is  clearly  and 
certainly  identified,  and  it  is  shown  to  be 
tbe  one  bargained  for  by  plaintiff.  He  ia 
entitled  to  bave  it  and  not  some  other  which 
defendant  has  seen  fit  to  tender  even  K  that 
other  be  not  as  good  as  the  one  tendered. 
That  a  mandatory  injunction  will  lie  to 
protect  a  license  or  easement  over  tbe  land 
of  another  Is  well  settled  by  authority.  See, 
In  addition  to  the  case  already  cited,  Atty. 
Oen.  V.  Algonquin,  163  Mass.  447,  27  N.  E).  2, 
11  L.  B.  A.  BOO;  Willoofirbby  v.  Lawrence, 
116  lU.  11,  4  N.  B.  8S«.  66  Am.  Bep.  768; 
Pomeroy's  Eqnlty  Jurlspmdence,  |  1342,  and 
eases  cited. 

The  cases  dtad  by  app^ee's  counsel  are 
not  in  point  as  they  refer  either  to  actions 
of  trespass  or  to  actions  other  tban  tbe  pro- 
tection of  a  definite  easement  or  license.  Tbe 
Judgment  must  be  reversed,  and  the  cause  re- 
manded'for  a  decree  In  harmony  with  this 
opinion. 

Reversed  and  remanded. 


MUNCH  V.  MIINCH  et  al. 

(Supreme  Codrt  of  Iowa.    June  16,  1910.) 

i.  Trial  (J  404*)— Bindings— Cowsthuctioit. 
FindlDgB  of  the  trial  court  that  the  deed 
is  question  was  delivered,  tbat  the  grantor  was 
competent  to  execute  it,  and  that  It  was  valid 
as  to  him,  necessarily  found  against  a  claim 
that  it  was  executed  throagh  fraud. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  967 ;   Dec.  Dig.  {  404.*] 

2.  Deeds  (|  17*)— Cohbidebatxow— Valtjable 

considebation. 

'  Where  sons  remained  on  their  parents' 
Carm  and  worked  it  until  they  were  married, 
when  they  continued  to  reside  tnereon  and  made 
valuable  improvements  under  an  agreement  to 
pay  their  parents  a  certain  amount  annuallv 
and  furnish  them  provisions,  etc.,  there  was  suf- 
ficient consideration  for  a  conveyance  of  such 
farm  to  tbe  sons  by  their  parents. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  126;  Dec.  Dig.  I  IT.-" 


'••] 


3.  DsEM  (I  87*)— Deuvbbt— Delivkbt  roa 

WiTB— Deuvest  bt  Husband. 

Delivery  of  a  deed  by  the  husband  was 
sufficient  as  to  the  wife  who  voluntarily  joined 
in  its  execution. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.   I  126;    Dec.   Dig.  i  57.«] 

Appeal  from  District  Court,  Delaware  Coun- 
ty; Charles  E.  Kansier,  Judge. 

Action  in  equity  to  set  aside  certain  convey- 
ances of  real  estate.  There  was  a  decree 
granting  partial  relief.  Defendants  appeal. 
Reversed. 

Yoran  &  Yoran  and  Dunham,  Norrls  & 
Stiles,  for  appellants.  A.  M.  Cloud  and  Bron- 
son,  Carr  &  Sons,  for  appellee. 

EVANS,  J.  Since  the  entering  of  tbe  de- 
cree below,  tbe  above-named  plaintiff  has 
died,  and  her  administrator  has  been  substi- 
tuted as  a  party  plaintiff.  As  the  record  is 
made,  it  will  be  more  convenient  to  us  to  re- 
fer to  the  original  plaintiff  in  our  discussion 
of  tbe  case  and  to  take  no  note  of  the  sub- 
stitution. The  plaintiff  was  the  widow  of 
Adam  Milncb,  who  died  October  25,  1906. 
Prior  to  June  16,  1005,  he  was  tbe  owner  of 
two  farms  in  Delaware  county.  One  of  these 
farms  was  known  as  tbe  home  farm  in  Elk 
township,  and  consisted  of  266  acres.  The 
other  was  known  as  the  Cofl3n  Grove  farm, 
and  consisted  of  133  acres.  He  bad  two  sous 
and  two  daughters,  Jacob,  Mary,  George,  and 
Flora.  On  June  16,  1906^  be  procured  a  no-' 
tary  to  prepare  two  deeds,  both  of  which 
were  executed  by  himself  and  wife  on  that 
day.  One  deed  purported  to  convey  tbe  Cof-. 
flu  Grove  farm  of  133  acres  to  tbe  son 
George,  and  the  other  purported  to  convey  tbe 
home  farm  of  280  acres  to  the  son  Jacob. 
They  were  placed  in  the  bands  of  the  notary 
with  directions  to  deliver  the  same  to  tbe 
grantees,  respectively,  after  the  death  of  the 
grantors.  Some  days  later,  he  directed  the 
notary  to  make  formal  delivery  of  the  deeds 
to  the  grantees  during  bis  lifetime  in  order 
to  avoid  any  question  of  their  legality,  and 
to  receive  tbem  back  from  tbe  grantees  and 
to  bold  them  in  trust  during  the  lifetime  of 
the  grantors,  and  these  Instructions  were  fol- 
lowed by  tbe  notary.  Tbe  plaintiff  as  widow 
brought  this  action  to  set  aside  such  deeds 
and  to  establish  her  dower  in  the  real  estate 
in  question,  and  made  her  four  children  par- 
ties defendant  Tbe  two  daughters  Join  with 
her  in  her  contention,  and  the  only  parties 
defending  are  the  sons,  who  are  tbe  grantees 
in  such  deeds.  The  deeds  are  attacked  upon 
three  grounds,  viz.:  (1)  Tliat  they  were  never 
delivered;  (2)  tbat  they  were  obtained  by 
fraud  and  undue  influence ;  and  (3)  tbat  the 
plaintiff  and  her  husband  were  both  mentally 
incompetent  to  make  the  same. 

The  trial  court  found  that  there  was  a  suf- 
ficient delivery,  and  that  Adam  Milncb  was 
competent  to  make  the  deeds,  and  that  they 
were  valid  so  far  as  he  was  concerned.    This 
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flndins  necessarily  diapoaes  of  the  qaestlon 
of  fraud,  althongh  the  trial  court  did  not 
speclflcally  pass  upon  It  It  may  be  said, 
also,  that  there  Is  not  the  slightest  Evidence 
In  the  record  of  any  fraud.  The  beneficiaries 
of  the  deeds  were  not  present  when  they  were 
executed.  The  trial  court  found,  however, 
that  the  deeds  were  Invalid  as  to  the  plain- 
tiff, and,  as  we  understand  the  record,  this 
finding  Is  based  upon  the  alleged  incompe- 
tency of  the  plaintiff  to  execute  the  deeds. 
That  the  deeds  were  executed  In  pursuance 
of  a  previous  purpose  and  understanding  Is 
very  manifest  froni  the  record.  Just  what 
the  understanding  was  In  Its  details  is  not  so 
clear,  nor  do  we  find  it  necessary  to  ascer- 
tain. In  a  general  way  the  history  of  the 
family  explains  the  reason  for  the  convey- 
ances. Jacob  was  the  oldest  of  the  family, 
and  George  was  four  years  younger.  Jacob 
had  been  the  "boss"  and  manager  of  the 
farm  since  a  time  prior  to  his  attaining  bla 
majority.  At  this  time  his  father  owned 
106%  acres  of  the  home  farm,  and  no  more. 
All  of  the  children  were  industrious  and  re- 
mained at  home  until  they  were  married. 
Mary  was  married  at  the  age  of  24  and  Flora 
at  17.  Each  of  them  received  assistance  at 
the  time  of  their  marriage  to  the  extent  In 
value  of  about  ?1,000.  They  and  their  hus- 
bands prospered  and  each  owned  valuable 
farms  at  the  time  the  father  conveyed  his 
farms  to  the  sons.  Three  or  four  years  after 
Jacob'  became  of  age,  160  acres  were  pur- 
chased and  added  to  the  home  farm.  Some 
years  later  the  Coffin  Grove  farm  of  133 
acres  was  purchased;  both  boys  continuing 
at  home  and  farming  the  land.  The  newly 
acquired  lands  were  all  paid  for  out  of  the 
proceeds  of  such  farm.  George  so  continued 
at  home  until  he  was  31  years  of  age,  at 
which  time  be  was  married  and  moved  upon 
the  Coffin  Grove  farm,  which  he  has  occupied 
and  farmed  ever  since.  It  is  claimed  in  his 
behalf  that  this  was  in  pursuance  of  an  un- 
derstanding in  the  family  that  the  first  of  the 
boys  to  be  married  should  take  that  farm. 
He  moved  upon  it  about  the  year  1891,  and 
immediately  began  to  improve  it,  and  had  ex- 
pended upon  it  prior  to  his  father's  death 
about  $4,000  in  improvements.  Jacob  con- 
tinued with  his  parents  until  he  was  42  years 
of  age,  at  which  time  he  was  married.  There- 
upon, in  180S,  the  parents  built  a  home  in  the 
town  of  Greeley  upon  lots  which  had  been 
acquired  in  1884  and  the  title  to  which  was 
taken  in  the  name  of  the  plaintiff ;  and  they 
moved  thereto  and  occupied  the  same  up  to 
the  time  of  the  death  of  the  father.  Jacob 
remained  upon  the  home  farm  and  continued 
to  occupy  and  farm  it,  and  so  continued  up 
to  the  time  of  the  death  of  his  father.  At 
the  time  the  parents  removed  to  Greeley, 
there  was  an  arrangement  between  them  and 
the  sons  whereby  George  was  to  pay  them 
$200  a  year,  and  Jacob  was  to  pay  them  $300 
a  year  and  to  furnish  their  fuel  and  veg- 
etables and  perform  other  filial  services,  all 


of  which  were  performed  CaithfuUy,  except 
that  no  payment  was  made  after  the  death 
of  the  father;  this  oontroveraty  having  arlaea 
b^ore  the  period  at  which  such  payments 
fell  dn&  Aa  witnesses,  these  defendants  de- 
clared their  readiness  to  perform  these  pay- 
ments to  the  mother  as  long  as  she  should 
live,  and  we  assume  from  the  record  that 
they  deem  themselves  liable  therefor  if  the 
deeds  are  held  to  be  valid. 

That  the  consideration  of  the  deeds  rested 
In  these  facts  which  we  have  narrated  in  its 
principal  substance  is  very  clear.  Whether 
there  was  other  consideration  to  be  per- 
formed by  way  of  payment  to  the  sisters  does 
not  appear  from  tlie  testimony  further  than 
that  the  father  executed  a  will  on  June  24, 
1906,  wherein  be  provided  that  certain  pay- 
ments  should  be  made  to  the  daughters. 
We  have  no  occasion,  however,  to  go  into  this 
(luestion.  The  sole  question  presented  by 
this  record  Is  whether  the  deeds  in  questioD 
are  valid  and  effective  to  convey  the  title  to 
the  grantees  of  the  tracts  in  question.  The 
trial  court  h^d  them  to  be  so,  so  far  as 
Adam  Milnch  was  concerned,  and  no  appeal 
has  been  taken  from  that  part  of  the  decree. 
We  have  no  occasion,  therefore,  to  discuss 
the  evidence  on  that  feature  of  Uie  case  fur- 
ther than  to  say  that  wo  are  satisfied  that 
the  trial  court  reached  a  correct  conduaion 
in  that  regard.  Aa  already  indicated  how- 
ever, the  Mai  court  found  the  conveyance  in- 
valid so  far  as  the  plaintiff  herein  was  con- 
cerned. The  only  question,  therefore^  for 
onr  consideration,  is  whether  the  evidence  in 
this  record  Justifies  the  ooncluslon  that  the 
plaintiff  lacked  mental  cmnpetency  to  exe- 
cute the  deeds  at  the  time  they  were  execut- 
ed. We  have  gone  through  the  evidence  with 
much  care  and  are  unable  to  agree  with  the 
conclusions  of  the  trial  court  at  this  point. 
We  do  not  think  that  the  evidence  in  this 
record  will  Justify  a  finding  of  mental  in- 
competency on  the  part  of  the  plaintiff  on 
June  16,  1906.  We  think  that  the  great 
weight  of  the  testimony  is  convincing  that 
the  mental  condition  of  the  plaintiff  was  nor- 
mal for  her  years;  she  being  77  years  of  age. 
It  appears  qnlte  clear,  also,  that  she  fully 
understood  the  purpose  of  the  deeds,  and  that 
this  purpose  was  in  harmony  with  her  own 
wishes.  At  the  time  the  deeda  were  made, 
the  grantors  had  considerable  money  In  the 
bank.  Some  time  later  they  gave  $1,000  to 
the  daughter  Flora.  Since  the  death  of  the 
father  the  plaintiff  gave  to  Flora  an  addition- 
al $500.  This,  however,  la  said  to  be  In  the 
form  of  advance  compensation  for  care. 

This  controversy  had  its  Inception  among 
the  children.  After  the  death  of  the  father, 
the  mother  went  first  to  the  old  home  with 
Jacob,  Later  she  wmt  to  visit  with  her 
daughter  Mary.  In  the  meantime  the  two 
daughters  and  George  filed  a  contest  against 
the  will,  and  the  brewing  trouble  among  the 
children  made  the  situation  of  the  mother 
pitiable  enough.    But  we  sea  no  anlBciait 
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groand  for  holding  that  ahe  ladced  mental 
competency  to  execute  the  deed.  If  the 
deeds  had  been  voluntary  In  the  sense  that 
they  were  mere  sifts,  a  dilCerent  question 
would  arise.  But,  as  already  indicated,  the 
consideration  behind  these  transactions  was 
very  substantial  and  would  have  furnished 
abundant  ground  for  the'  interposition  of  a 
court  of  equity  to  grant  relief  of  some  kind 
to  the  sons  for  the  years  of  service  rendered 
and  toe  the  improvements  placed  upon  the 
land.  It  is  argued  that  there  was  no  evi- 
dence of  delivery  on  the  part  of  the  plaintiff. 
But  delivery  on  the  part  of  the  husband  was 
enough;  It  being  shown  that  the  wife  vol- 
untarily Joined  in  the  execution. 

It  is  our  conclusion,  therefore,  that  the 
deeds  must  be  upheld  as  valid,  and  that  the 
decree  below  must  be  reversed. 


MESARDON  t.  IOWA  CITT. 
(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  Municipal  Cobporations  (}  404*)  — 
Change  op  Gradb  of  Streets— Dahaoes— 
Irstbuctions. 

In  an  action  for  damages  to  property  by  a 
diange  in  the  grade  of  a  street,  an  matruction 
that  the  measure  of  damafrea  ia  the  difference  in 
the  value  of  the  property  just  before  the  change 
of  grade  and  just  after  as  affected  by  the  change, 
and  that  if,  because  of  benefits  resulting  from 
the  change,  the  property  is  rendered  as  valuable 
as  before,  there  Is  no  damage,  and  that  the  jury 
may  consider  resulting  benefits,  if  any,  and  the 
improvement  of  the  street  as  contemplated  by 
the  ordinance  changing  the  grade,  is  not  open  to 
the  objection  that  it  permits  the  jury  to  con- 
aider  benefits  reaulting  from  a  paving  of  the 
street 

[Gd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  99S;  Dec.  Dig.  { 
404.»] 

2.  MUNIOIPAI.  COBPORATIONB  (J  896*)  — 
CBANaE  OF  GBAOE  OF  STREETS — DaMAOES. 

The  benefits  reaulting  to  abutting  property 
from  a  change  of  grade  of  the  street  mnst  be 
considered  in  connection  with  the  disadvan- 
tages resulting  therefrom  in  determining  the 
measure  of  damages  to  abutting  property. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §i  94J>-«51, 1058,  1059 ; 
Dec.  Dig.  {  396.*] 

8.   MUNICIPAI,   COBPORATIONB    ($    394*)    — 

CnANOE  OF  Grade  of  Streets— Damaoes. 
Property  is  improved  according  to  an  es- 
tablished grade  when  it  is  so  improved  that  it 
can  be  comfortably  used  for  the  purpose  to 
which  It  is  devoted,  while  the  street  on  which  it 
abuts  is  maintained  at  the  grade  so  established, 
and,  where  improvements  are  made  on  property 
Bubseqnent  to  the  establishment  of  a  permanent 
grade  of  the  street  in  front  of  the  property, 
there  tan  be  no  recovery  for  damages  caused  by 
a  change  in  the  grade  of  the  street,  nnless  the 
improvements  were  made  according  to  the>  ea- 
tablished  grade. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  938-945 ;  Dec.  Dig. 
I  394.*] 

4.  Trial  (|  141*)  —  Issues  —  Question  fob 

JUBT. 

Where  material  allegations  of  the  petition 
ate  pot  in  issue  by  the  answer,  the  mere  fact 
that  plaintiff  alone  testifies  in  relation  thereto 


and  is  not  contradicted  does  not  as  a  matter  of 
law  entitle  him  to  have  his  evidence  deemed  con- 
clusive;   but  the  issue  is  for  tlie  jury. 

red.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  336 ;   Dec.  Dig.  i  141.*] 

6.  Municipal  Cobporatiohs  (|  394*)  — 

Change  in  Grade  or  Stbket— Dakaoes — 

"Change  op  Grade. " 

A  "change  of  the  grade"  of  a  street  is  an 
actual  physical  change  in  the  surface  thereof, 
and,  where  an  established  grade  is  changed  after 
property  has  been  improved  according  to  the 
eatablisned  grade  without  injuring  or  diminish- 
ing the  value  of  tlie  property,  the  city  is  not 
liable  for  changing  the  grade,  and,  where  the 
city  did  work  in  altering  the  grade  and  then 
ceased  operations  for  such  length -s>f  time  as 
to  make  it  appear  that  the  work  was  completed, 
the  owner  of  abutting  property  would  only  be 
entitled  to  recover  for  the  injury  occasioned 
by  what  had  been  done. 

fEd.  Note. — For  other  cases,  .see  Municipal 
Corporations,  Cent.  Dig.  |{  938-945;  Dec.  Dig. 
§394.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1055,  1050.] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; E.  P.  Howell,  Judge. 

Action  for  damages  resulting  to  plaintiff's 
property  because  of  change  of  the  established 
grade  of  the  dty.  Trial  to  a  Jury.  Verdict 
and  Judgment  for  defendant  Plaintiff  ap- 
peals.   AfiSrmed. 

Wade,  Dutcher  A  Davis,  for  appellant  H. 
O.  Walker,  for  appellee. 

EVANS,  J.  The  plaintiff  owns  and  occu- 
pies a  residence  property  on  Summit  street 
In  the  defendant  dty.  The  plaintiff  pur- 
chased the  property  with  dwelling  house  > 
thereon  in  the  year  1904.  A  permanent  grade 
had  been  established  by  ordinance  In  the  year 
1903 ;  but  the  dwelling  house  upon  plaintilTs 
property  had  been  buUt  some  years  prior  to 
such  date.  Plaintiff  testified  as  follows:  "A. 
Subsequent  to  the  time  I  bought  that  proper^ 
ty,  I  put  Improvements  on  it  I  made  con- 
nections with  the  sewer  and  water,  put  in  a 
furnace,  terraced  my  lot,  did  some  shingling 
and  painting  and  general  fixing  up,  making 
the  house  modern,  put  in  plumbing,  hot  wa- 
ter, dug  out  the  cellar  and  installed  the  fur- 
nace, biillt  a  bathroom  and  fitted  it  up,  and 
made  a  brick  drive.  When  I  made  these  im- 
provements, I  thought  I  had  a  permanent 
grade.  A  permanent  walk  had  Just  been 
laid  the  fall  before,  about  nine  months  previ- 
ous. There  was  no  change  made  In  this 
grade  until  July  or  August  of  1906.  At  that 
time  the  drive  part  of  the  street  was  lowered 
something  like  a  foot  or  better."  After  these 
Improvements  were  made,  and  in  the  summer 
of  1908,  an  ordinance  was  enacted  changing 
the  grrade  of  such  street  about  one  foot 
The  Immediate  circumstances  attending  this 
change  of  grade,  as  d  aimed  on  behalf  of  de- 
fendant, were  that  it  was  about  to  pave  such 
street,  and  that  the  change  of  grade  as  made 
was  necessary  for  the  purpose  of  drainage. 
The  street  was  60  feet  in  width.     Fifteen 


•got  other  cases  t««  same  topic  and  sectloD  NlWBHia  In  Dec.  *  Am.  Dig*.  1M7  to  date,  *  Raportar  Indezw 


Digitized  by 


Cjoogle 


9M 


126  NOBTHWESTBBN  BEFOBTER. 


(Iowa 


feet  on  eadi  tide  of  the  street  were  devoted 
to  parking,  and  only  30  feet  were  reserved  for 
the  purpose  of  a  roadway.  Although  the  or- 
dinance In  terms  applied  to  the  street  In  Ita 
full  width,  the  physical  changes  were  confined 
to  the  30  feet  of  roadway.  In  the  physical 
change  actually  made,  there  was  no  Interfer- 
ence with  the  parking  nor  with  the  cnrblng 
thereon,  nor  with  the  sidewalk,  and  no  such 
change  la  contemplated.  The  plaintiff's  prop- 
erty abuts  upon  no  alley,  and  access  to  his 
property  by  a  team  or  vehicle  la  had  by  a 
driveway  extending  trom  the  street  proper 
across  the  parking  and  the  sidewalk  and  over 
plaintiff's  ground.  The  particular  injury  of 
which  complaint  is  made  by  plaintiff  In  his 
evidence  is  that  the  lowering  of  the  grade  of 
the  street  proper  has  rendered  the  driveway 
more  difficult  of  access. 

Thirteen  alleged  errors  are  assigned  for 
oar  consideration.  Many  of  these  are  so  re- 
lated to  each  other  that  we  will  consider  them 
together,  rather  than  separately.  Appellant's 
principal  complaints  center  about  instruc- 
tions 6,  e,  and  7  as  given  by  the  court 

1.  Instruction  No.  6  is  as  follows:  "(5) 
Now,  the  first  question  for  you  to  determine 
In  this  case  is  whether  or  not  the  plaintiff 
has  been  damaged.  If  you  have  found  that 
he  lias  been  damaged,  then  you  are  instruct- 
ed that  the  measure  of  his  damages  is  the 
difference  in  the  value  of  the  property  as  it 
was  Just  before  the  change  of  grade  and  as 
It  was  just  after  as  atfected  by  the  change. 
If,  because' of  benefits  resulting  to  tne  prop- 
erty from  the  change.  It  is  rendered  as  valua- 
ble or  more  so  than  before,  there  is  no  dam- 
age. You  may  consider  resulting  benefits,  if 
any,  and  the  improvement  of  the  street  as 
contemplated  by  the  ordinance  changing  the 
grade."  It  is  challenged  by  appellant  because 
It  permitted  the  Jury  to  consider  benefits  re- 
sultlBg  to  the  property  from  the  change  of 
grade;  It  Is  also  argued  that  its  effect  was 
to  permit  the  Jury  to  consider  benefits  to  re- 
sult from  the  paving  of  the  street  We  do  not 
think  the  instruction  is  capable  of  this  latter 
construction.  That  benefits  resulting  from 
the  diange  of  grade  are  to  be  considered  by 
the  Jury  In  connection  with  the  disadvanta- 
ges resulting  therefrom  is  the  settled  rule  in 
this  state.  McCasb  v.  Burlington,  72  Iowa, 
27,  38  N.  W.  346 ;  Stewart  v.  City  of  CJoundl 
Bluffs,  84  Iowa.  61,  60  N.  W.  219.  The  In- 
struction as  given  is  in  strict  accord  with 
our  previous  holdings. 

2.  Instruction  No.  8  as  given  by  the  court 
was  as  follows:  "(6)  Yon  are  instructed,  how- 
ever, that,  If  Improvements  were  not  made 
on  plaintiff's  property  subsequent  to  the  es- 
tablishment by  the  defendant  city  of  a  per- 
manent grade  on  Burlington  street  in  front 
of  the  property,  plaintiff  could  not  recover  in 
this  action,  and  you  are  Instructed  that  if 
Improvements  were  made  on  plalntUTs  prop- 
er^ subsequent  to  the  establishment  by  the 
defendant  city  of  a  permanent  grade  on  Bur- 


lington street  in  front  of  plalntUTs  property, 
unless  you  should  find  that  sudi  improve- 
ments ware  made  according  to  such  estab- 
lished grade,  that  plaintiff  could  not  recover. 
You  are  instructed  tliat  property  is  improved 
according  to  an  established  grade  whenever 
it  is  so  ImjNroved  that  It  can  be  comfortably 
and  conveniently  used  for  the  purpose  to 
which  it  is  devoted  while  tiie  street  upon 
which  It  abuts  Is  maintained  at  the  grade  so 
establidied."  A  somewhat  g«ieral  complaint 
is  made  of  this  Instruction  to  the  effect  "that 
it  does  not  properly  state  the  rule  of  law  ap- 
plicable to  such  cases."  The  argument  is  di- 
rected more  particularly  against  the  last  sen- 
tence thereof.  Sufficient  to  say  that  this  la 
a  substantial  copy  of  the  language  used  by 
this  court  In  previous  opinions.  Richardson 
V.  Sioux  City,  186  Iowa,  436,  113  N.  W.  928 : 
Stevens  v.  Cedar  Rapids,  128  Iowa,  227,  103 
N.  W.  363;  Conklln  v.  Caty  of  Keokuk.  73 
Iowa.  843,  8S  N.  W.  444.  It  is  also  urged 
that  by  this  instruction  the  court  submitted 
to  the  Jury  questions  which  were  not  in  con- 
troversy. It  is  said  in  argument  that  "plain- 
tiff is  the  only  person  to  testify  on  this  sub- 
ject and  the  defendant  offered  no  evidoice  to 
contradict  it  and  the  same  must  therefore  be 
accepted  as  conclusive."  We  cannot  accede 
to  this  contrition.  This  evidence  of  the 
plaintiff  was  glv«>  In  support  of  certain  al- 
legations of  his  petition.  These  allegations 
were  denied  generally  and  specifically  in  the 
answer.  Th^  related  to  matters  which  were 
peculiarly  within  the  knowledge  of  the  plain- 
tiff himself.  It  is  true  that  the  defendant 
offered  no  evidence  in  contradiction  of  the 
testimony  of  the  plaintiff.  This  fact  howev- 
er, did  not  relieve  plaintiff  of  the  burden  of 
proof ;  nor  did  it  entitle  him  to  have  his  evi- 
dence regarded  as  conclusive.  If  the  facts 
had  been  admitted  or  conceded  on  the  trial, 
a  different  situation  would  arise,  and  this  is 
all  that  is  held  In  the  cases  cited  by  appel- 
lant Garvlck  v.  Bailroad  Co.,  124  Iowa,  691. 
100  N.  W.  408 ;  WUliams  v.  EaUroad  Co.,  121 
Iowa,  270,  06  N.  W.  774.  It  is  doubUess  true. 
also,  tbat  the  evidence  on  both  sides  may  be 
so  concurrent  as  to  certain  facta  that  the  trial 
court  should  deem  them  as  established.  But 
in  such  cases  it  would  be  difficult  to  lay  a 
strict  line,  and  some  latitude  must  be  allowed 
to  the  trial  court  All  we  hold  now  Is  that 
where  material  allegations  of  the  petition  are 
put  in  issue  by  the  answer,  the  mere  fact  that 
plaintiff  alone  testifies  in  support  of  the  same 
does  not  <ui  a  matter  of  law,  entitle  the 
plaintiff  to  have  his  evidence  deemed  comclo- 
sive. 

3.  Complaint  is  also  made  of  the  seventh 
instruction,  which  was  as  follows:  "(7)  You 
are  further  instructed  that  If  you  find  that 
Improvements  were  made  on  plaintiff's  prop- 
erty subsequmt  to  the  eatabUshmoit  at  a  pei^ 
manent  grade  on  Burlington  street  in  front  of 
plaintiff's  property,  and  that  sndt  improve- 
ments were  made  according  to  the  establisb- 
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ed  crade,  bat  do  not  find  such  grade  was 
thereafter  altered  by  the  defendant  city  In 
inch  manner  as  to  damage,  Injure,  or  dimin- 
ish the  ralne  of  the  property  in  controrersy, 
iSien  your  verdict  will  be  for  the  defendant 
Toa  are  instructed  that  by  change  or  alter- 
ation of  the  grade  of  a  street  is  meant  actual 
physical  change  in  the  surface  of  the  street, 
and  no  claim  for  damages  exists  on  any  other 
account  than  for  an  injury  done  by  work  ac- 
tually performed.  Tou  are  further  instructed 
that,  if  the  defendant  city  did  work  in  alter- 
ing the  grade  in  front  of  plaintUTs  property 
and  then  ceased  operations  for  such  length 
of  dme  as  to  make  it  appear  tiiat  the  work 
Is  completed,  plaintiff  would  only  be  entitled 
to  recover.  If  at  all,  for  the  injury,  if  any, 
occasioned  by  what  was  done,  but  for  nothing 
more."  It  is  sufficient  to  say  that  this  In- 
struction also  Is  a  substantial  copy  from  bur 
previous  opinions,  and  it  is  Justified  by  our 
previous  holdings  at  every  point  Buser  v. 
Cedar  Rapids,  115  Iowa,  6{i3,  87  N.  W.  404 ; 
York  V.  Cedar  Rapids,  130  Iowa,  458,  103 
N.  W.  790;  B\)ley  v.  Cedar  Rapids,  188  Iowa, 
64,  110  N.  W.  15S;  Farmer  t.  Cedar  Rapids, 
lie  Iowa,  322,  89  N.  W.  1106. 

4.  Appelant  complains  also  of  certain  rul- 
ings made  by  the  court  in  the  introduction  of 
evidence.  Some  of  these  complaints  are  ful- 
ly covered  by  what  we  have  already  said, 
and  we  will  not  enter  into  a  further  dlscns- 
■ion  of  them. 

We  have  carefully  examined  all  of  the  al- 
leged errors  assigned  and  argued  and  find 
none  of  them  to  be  weil  taken. 

The  Judgment  of  the  trial  court  must  there- 
fore be  affirmed. 


LINSLET  et  «1  ▼.  STRANG. 
(Supreme  Court  of  Iowa.    June  15,  1910.) 

1,  Tauarrs  (f  231*)— Dutt  of  Tkusteb— Man- 
A.OKUENT  or  Estate. 

A  trustee  must  act  with  the  utmost  sood 
faith  for  the  benefit  of  the  beneficiary,  and  he 
may  not  manage  Uie  trust  or  deal  with  the 
trust  Mtate  so  as  to  gain  any  advantage  for 
himself. 

[Ei.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i!  330-335;  Dec  Dig.  |  231.*] 

2.  Trusts  (f  198*)— Dutt  or  Tsusteb— Man- 
agement or  EjBtate. 

Where  a  trustee  becomes  the  pnrcbaser  at 
his  own  sale  of  the  trust  property,  equity  will, 
at  the  request  of  the  cestui  que  trust,  set  the 
sale  aside. 

[E^.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  268-285;   Dec.  Dig.  S  19&*} 

&  Tbtjsts  (i  198*)— DtJTT  or  Tet7Stk»— Mak- 

AOEMENT   or  E3BTATV. 

A  trustee  who  sued  for  the  partition  of  real 
estate  devised  to  him  in  trust  may  not  purchase 
,the  property  at  the  referee's  sale,  though  the 
decree  ordering  the  sale  provides  that  the  ref- 
eree shall  give  to  the  trustee  a  preference  ri^t 
to  purchase,  for,  when  a  trustee  is  permitted 
to  become  the  imrcbaser,  his  interests  become  an- 
tagonistic to  the  interests  of  the  cestui  que 
trust  and  the  court  may  not  destroy  the  rule 


prohibiting  a  trustee  from  pardiasJng  at  Us  own 
sale  by  a  preliminary  order  granting  the  trus- 
tee ^rmisslon  to  become  a  purchaser  or  by  ap- 
provukg  a  sale  to  him. 

VBU.  Note.— For  other  oases,  see  Trusts,  Cent 
IMg.  II  25&-266;   Dec.  Dig.  i  198.*] 

4.  JcnaicEiTT  (I  618*)— CoixATKBAi.  Attack- 

What  is. 

A  suit  by  beneficiaries  against  the  trustee 
to  set  aside  a  sale  of  the  trust  property  to  him 
under  a  decree  in  partition  proceedings,  notice 
of  which  was  not  served  on  the  beneficiaries 
subsequent  to  the  commenc«nent  of  the  parti- 
tion salt  is  a  direct  and  not  a  collateral,  at- 
tach on  the  partition  proceedings  and  on  the 
sale  made  thereunder. 

[£d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  961,  902;   Dec  Dig:  I  618.^1 

Appeal  from  District  Court,  Johnson  Coun- 
ty; R.  P.  Howell,  Judge. 

Suit  in  equity  to  set  aside  a  partition  sale 
of  real  estate  and  for  an  accounting.  There 
was  a  Judgment  for  the  defendant  The 
plaintiffs  appeal.    Reversed  and  remanded. 

Ranck  &  Bradley  and  P.  W.  Tourtellot  tor 
appellants.  John  J.  N^  and  W.  J.  McDon- 
ald, for  appellee. 

SHEStWIN,  J.  The  plaintiffs  Loie  M.  "Lln- 
sley  and  Estella  Wray  are  dauc^ters  of  Laura 
Funk  Stover,  who  is  the  ward  of  J.  W.  L>in- 
sley,  guardian.  Clarence  Strang,  the  other 
ward  of  said  guardian,  and  Laura  Funk  Sto- 
ver are  brother  and  slater  and  children  of 
James  B.  -Strang,  deceased.  The  defendant, 
Ward  B.  Strang,  is  a  brother  of  Clarence 
Strang  and  Mrs.  Stover.  James  B.  Strang 
died  in  June,  1904,  leaving  a  will  which  was 
duly  admitted  to  probate  in  Johnson  county. 
This  will  devised  to  the  defendant  In  trust 
for  the  surviving  diUdren  of  Laura  Funk 
Stover  an  undivided  one-fifth  of  392.22  acres 
of  land.  Another  undivided  one-fifth  of  the 
same  land  was  devised  to  the  defendant  in 
trust  for  the  children  of  Laura  Funk  Stover 
and  certain  other  heirs  and  legatees,  the  dUl- 
dren  of  Laura  Funk  Stover  being  given  a  one- 
eighth  Interest  therein.  The  income  from  the 
two-fifths  so  devised  was  to  be  used  as  nec> 
essary  for  the  support  of  Laura  Ftmk  Stover 
and  caarence  Strang,  both  of  whom  were  of 
unsound  mind  at  the  time  of  their  father's 
death  and  have  so  continued.  The  defendant 
accepted  the  trust  created  by  the  will,  and  be 
was  also  appointed  one  of  tbe  execu'tors  there- 
of and  served  as  such  executor  until  Decem- 
ber, 1906.  After  he  had  assumed  the  duties 
of  trustee  and-  executor,  and  on  the  lltb 
day  of  October,  1904,  he  commenced  an  action 
as  trustee  for  the  partition  of  the  land  in 
controversy  Joining  as  parties  defendant  all 
legatees  who  were  interested  In  the  land. 
The  plaintiffs  Lois  M.  Linaley  and  Hstella 
Wray  had  reached  their  majority  at  that 
time  and  were  servM  with  notice  of  the  par- 
tition suit,  but  they  had  not  been  consulted 
shout  Its  commencement  In  the  latter  part 
I  of  February,  1906,  a  decree  was  entered  in 
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the  case  ordering  that  the  land  be  sold  at 
either  public  or  private  aale  by  the  referee, 
Mr.  Isaac  Myers.  The  decree  also  contained 
this  provision:  "It  Is  further  ordered  that, 
If  said  premises  be  sold  at  private  sale,  the 
said  referee  shall  give  to  Ward  B.  Strang  In 
his  own  right  •  *  •  preference  over  stran- 
gers to  the  estate."  On  the  8th  of  October  of 
the  same  year  the  referee  reported  that  he 
had  sold  the  land  to  the  defendant  Ward  B. 
Strang  at  private  sale  for  $2,000  or  $58  per 
acre.  This  report  was  approved.  On  the 
next  day  the  referee  executed  a  deed  to 
Strang  which  was  on  the  same  day  approved. 
The  plaintiffs  ask  that  the  deed  to  Strang 
be  canceled  and  set  aside,  and  that  he  be  re- 
quired to  account  for  the  rents  and  profits  of 
their  interests  in  the  land.  No  notices  of  any 
of  the  proceedings  subsequent  to  the  com- 
mencement of  the  partition  suit  were  served 
upon  any  of  the  plaintiffs,  and  the  record 
shows  that  they  did  not  know  that  the  de- 
fendant was  a  prospective  purchaser  of  the 
land  nntU  after  be  had  received  the  deed 
therefor  and  the  same  had  been  approved. 

The  undisputed  evidence  shows  that  at  the 
time  tbe  land  was  sold  to  Strang  It  was 
worth  from  $75  to  $100  per  acre.  The  Im- 
provements thereon  were  exceptionally  good, 
and  we  think  it  fair  to  say  that  the  farm  as 
a  whole  was  then  worth  at  least  $80  per  acre. 
The  defendant  sold  a  farm  of  191  acres  ad- 
joining It,  only  a  few  days  before  he  received 
the  referee's  deed,  for  abotit  $75  per  acre  to 
a  man  who  went  to  him  for  the  purpose  of 
buying  the  larger  farm,  and  there  is  no  ques- 
tion but  what  the  f&rm  in  controversy  could 
then  have  been  sold  to  the  defendant's  gran- 
tee for  at  least  $75  per  acre.  The  defendant 
offered  no  evidence,  and,  except  as  disclosed 
by  a  newspaper  notice  which  we  shall  again 
refer  to,  the  record  Is  barren  of '  information 
as  to  the  efforts  of  the  referee  and  the  de- 
fendant to  find  a  purchaser  for  the  land  in 
controversy.  It  does  not  appear  that  any  of- 
fers were  made  therefor  except  those  made 
by  the  defendant.  It  does  appear,  however, 
that  at  least  two  persons  were  ready  to  make 
offers  before  the  referee's  sale,  but  were  de- 
terred from  doing  so  by  the  statement  that 
the  defendant  had  already  bought  the  place. 
On  July  6,  1806,  the  defendant  wrote  the  ref- 
eree as  follows:  "Mr.  Isaac  Myers,  Referee, 
North  liberty,  Iowa.  Dear  Mr.  Myers: 
Yours  of  yesterday  at  hand.  In  reply  will 
say,  as  trustee,  I  would  not  undertake  to 
place  a  valuation  on  the  farm.  Individually 
I  might  say  that  it  was  not  worth  more  than 
$40  per  A.  However,  in  my  capacity  as  trus- 
tee I  shall  look  to  yon  for  a  square  and  hon- 
est sale  of  the  farm.  At  present  I  have  no 
one  I  can  rely  on,  but  am  working  hard  to 
find  a  buyer.  Yours  v^ry  truly,  Ward  B. 
Strang,  Trustee."  On  the  14th  of  August, 
1906,  the  defendant  made  the  referee 'a  writ- 
ten offer  of  $60  an  acre,  and  on  the  29th  day 
of  September  he  made  a  written  offer  of  $58 
per  acre.    There  is  nothing  In  the  record 


showing  a  formal  withdrawal  of  the  first  of- 
fer. Nor  is  It  disclosed  why  the  second  offer 
was  accepted  instead  of  the  first  Without 
giving  the  evidence  more  In  detail,  we  say 
that  the  record  Is  full  of  facts  showing  that 
the  defendant  acted  throughout  tbe  entire 
transaction  wholly  for  himself  and  apparent- 
ly without  a  thought  of  the  trust  that  he  had 
accepted.  Indeed,  his  position  and  argument 
before  us  on  this  appeal  is  that  he  stood  in 
the  relation  of  one  owing  no  duty  because  of 
his  fiduciary  capacity,  and  that  he  had  the 
right  to  purchase  tbe  property  for  one-half 
Its  value.  If  he  could  do  so.  That  he  is  great- 
ly mistaken,  we  shall  now  demonstrate.  It  is 
a  general  principle  that  a  trustee  must  act 
with  the  most  scrupulous  good  faith.  Tbe 
one  great  duty  arising  from  this  fiduciary 
relation  Is  to  act  In  all  matters  relating  to 
the  trust  wholly  -for  the  benefit  of  tbe  b»ie- 
flciary.  A  trustee  will  not  be  permitted  to 
manage  the  affairs  of  his  trust,  or  to  deal 
with  the  trust  property,  so  as  to  gain  any 
advantage,  either  directly  or  Indirectly,  for 
hUnself.  These  principles  require  no  cita- 
tion of  authority  in  their  support.  Tbe  com- 
mon sense  of  honesty  dictates  such  rules.  As 
applied  to  the  sale  of  trust  property,  the  deci- 
sions, not  only  of  this  court,  but  of  practical- 
ly all  courts  q)eak  virith  no  uncertain  sound. 
In  the  early  case  of  the  Bank  of  Old  Do- 
minion V.  D.  &  P.  Ry.  Co.,  8  Iowa,  277,  74 
Am.  Dec.  302,  It  was  held  that,  if  a  trustee 
became  the  purchaser  at  his  own  sale,  a  court 
of  equity  would  set  the  sale  aside.  The  rule 
was  reannounced  in  Sypher  v.  McHenry,  18 
Iowa,  232,  in  the  following  concise  and  vigor- 
ous language:  "If  the  trustee  becomes  inter- 
ested in  the  purchase,  the  cestui  que  trust  is 
entitled,  as  of  course,  to  have  the  sale  set 
aside.  [Davoue  v.  Fanning]  2  Johns.  Ch.  [N. 
Y.]  252;  [Bank  of  Old  Dominion  v.  D.  &  P. 
Ry.  Ck>.]  8  Iowa,  277  [74  Am.  Dec.  302].  A 
trustee  cannot  act  tot  his  own  benefit  in  a 
matter  connected  with  tbe  trust  Holt  v. 
Holt  1  Ch.  Cas.  190.  When  a  trustee  under- 
takes to  act  for  others,  he  undertakes  not  to 
manage  for  his  own  benefit  E2x  parte  Laney, 
6  Vesey,  62o.  It  Is  not  permitted  that  the 
agent  shall  buy  for  himself  or  for  another. 
To  allow  this,  would  permit  him  to  apply  the 
Information  acquired  by  tbe  trust  to  his  own 
benefit  Ebc  parte  Bennett,  10  Vesey,  385. 
The  principle  referred  to  is  admitted,  not 
only  as  established  by  adjudication,  but  also 
as  founded  in  indispensable  necessity,  to  pre- 
vent that  great  inlet  of  fraud,  and  those  dan- 
gerous consequences  which  would  ensue,  if 
trustees  might  themselves  become  purchasers, 
or  if  they  were  not  in  every  respect  kept 
within  compass.  Although  it  may  seem  hard 
that  the  trustee  should  be  the  only  person  of 
all  mankind  who  may  not  purchase,  yet,  (or 
very  obvious  consequences,  it  is  proper  tbe 
rule  should  be  strictly  pursued  and  sot 
in  tbe  least  relaxed.  Munro  v.  Allaire,  2 
Caines,  Cas.  [N.  Y.]  183  [2  Am.  Dec.  330). 
The  danger  of  temptation  doea,  oat  of  the 


Digitized  by 


Lioogle 


Iowa) 


KING  T.  CITY  OP  OTTUMWA. 


943 


mere  necessity  of  the  case,  work  a  dlsquali- 
tication.  Nothing  less  than  Incapacity  being 
able  to  shut  the  door  against  temptation, 
when  the  danger  Is  Imminent,  and  the  securi- 
ty against  discovery  great,  the  wise  policy  of 
the  law  has,  therefore,  put  the  sting  of  dis- 
ability in  the  temptation  as  a  defensive  weap- 
on against  the  strength  of  the  danger  which 
Ilea  In  the  sitnatlon.  The  parts  which  the 
buyer  and  the  seller  have  to  act,  stand  in 
direct  opposition  to  each  other  In  point  of 
interest,  and  the  conflict  of  Interest  Is  the 
rock,  for  shunning  which  the  disability  has 
obtained  Its  force,  by  making  that  person  who 
has  one  part  Intrusted  to  him  Incapable  of 
acting  on  the  other  side.  The  New  York 
Building  Company  y.  Mackenzie,  decided  in 
1795,  6  Bpo.  C.  p.  Trustees  of  every  descrip- 
tion, who  have  power  to  sell,  can  never  by  di- 
rect or  Indirect  means,  become  the  purchaser 
of  the  trust  property.  Litchfield  v.  Cudworth, 
15  Pick.  [Mass.]  24;  Copeland  v.  Mercantile 
Insurance  Company,  6  Pick.  [Mass.]  196.  A 
trustee  Is  bound  not  to  do  anything  which 
can  place  him  in  a  position  inconsistent  with 
the  Interest  of  the  trust,  or  which  has  a  ten- 
dency to  interfere  with  his  duty  in  discharg- 
ing it"  And  the  rule  has  ever  since  been 
followed  by  this  court.  See  Booth  v.  Brad- 
ford, 114  Iowa,  572,  87  N.  W.  685;  2  Pome- 
roy's  Equity,  IS  958-1075.  The  only  exception 
to  this  rule  that  has  been  recognized  by  any 
of  the  courts  is  to  be  found  in  cases  where  the 
trustee  can  show,  "by  unimpeachable  and  con- 
vincing evidence,  that  the  beneficiary,  being 
snl  Juris,  had  full  information  and  complete 
understanding  of  all  the  facts  concerning  the 
property  and  the  transaction  Itself,  and  the 
person  with  whom  he  was  dealing,  and  gave 
a  perfectly  free  consent,  and  that  the  price 
was  fair  and  adequate,  and  that  he  made  to 
the  beneficiary  a  perfectly  honest  and  com- 
plete disclosure  of  all  knowledge  possessed  by 
himself,  or  which  he  might,  with  reasonable 
diligence,  have  possessed  and  that  he  has 
obtained  no  undue  or  inequitable  advantage." 
2  Pomeroy's  Equity,  f  698.  Nearly  every  ele- 
ment necessary  in  the  exception  noted  is  ab- 
sent from  the  instant  case,  and,  if  we  were 
disposed  to  relax  the  rule  of  the  early  cases, 
there  would  be  no  warrant  for  doing  so  here. 
The  appellee's  chief  reliance  for  an  affirm- 
ance Is  based  on  the  permission  given  in  the 
partition  decree  and  upon  the  approval  of  the 
sale  and  deed,  and,  further,  upon  the  fact 
that  it  was  a  referee's  sale,  and  not  a  direct 
sale  by  him.  Discussing  these  propositions 
In  their  reverse  order,  we  are  of  the  opinion 
that  it  makes  no  difference  with .  the  rule 
whether  the  sale  be  made  by  the  trustee  him- 
self or  by  a  i>er8on  specially  appointed  for 
that  purpose.  The  reason  for  the  rule  is  to 
prevent  conflicting  Interests  between  the  trus- 
tee and  the  beneficiary,  and  such  conflict  may 
arise  as  well  from  a  sale  made  by  another 
as  from  a  sale  made  by  himself.     For  in- 


stance, the  trust  relation  demands  the  exer- 
cise of  care  for  the  interests  of  the  benefici- 
ary. A  referee  or  other  oflJcer  might  make 
such  a  sale  as  would  seriously  affect  the  in- 
terests of  the  beneficiary,  and  if  the  trustee 
were  permitted  to  become  the  purchaser,  his 
interests  would  at  once  become  antagonistic 
to  the  interests  of  the  beneficiary.  See  Staats 
V.  Bergen,  17  N.  J.  Eq.  297,  and  cases  cited 
therein;  Marshall  v.  Carson,  38  N.  J.  Bq. 
250,  48  Am.  Rep.  319;  Fulton  v.  Whitney, 
C6  N.  Y.  54a  And  such  is  the  holding  in  ef- 
fect In  Walker  v.  Walker,  127  Iowa,  77,  102 
N.  W.  435,  Sypher  v.  McHenry,  supra,  and 
Read  v.  Howe,  89  Iowa,  553.  This  rule  Is 
binding  upon  district  courts,  and  Its  force 
and  effect  cannot  be  destroyed  by  a  prelim- 
inary order  granting  the  trustee  permission 
to  become  a  purchaser,  nor  by  approving  a 
sale  to  him.  Whatever  order  is  made  by  the 
trial  court  must  conform  to  the  law,  other- 
wise it  affords  no  protection.  Walker  v. 
Walker,  supra.  It  should  be  said  in  this  con- 
nection that  the  Judge  who  signed  the  decree 
in  the  partition  case  did  so  without  any  ex- 
amination thereof  and  as  a  matter  of  course. 

The  evidence  wholly  falls  to  show  that  any 
of  these  plaintiffs  were  represented  by  coun- 
sel In  any  of  the  partition  proceedings.  There 
is  nothing  in  the  appellee's  contention  that 
this  is  a  collateral  attack.  It  Is  a  direct  at- 
tack upon  the  partition  iHroceedlngs  and  upon 
the  sale  made  tuereunder.  Fleming  v.  Hutch- 
inson, 36  Iowa,  519;  !L«yon  v.  Vanatta,  35 
Iowa,  521. 

The  defendant  will  account  to  the  plaintiffs 
for  rents  and  profits  as  shown  by  the  evidence 
In  this  case,  the  computation  to  be  made  by 
the  trial  court. 

The  Judgment  is  reversed,  and  the  case 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  remanded. 


KINO  ▼.  CITS  OF  OTTUMWA  et  al. 
(Supreme  Court  of  Iowa.     June  IS,  1010.) 

Municipal  Cobpobations  ({  157*)— Officebb 

— Tebms— 'Statiites. 

Code,  i  651,  requiring  the  council  in  cities 
of  the  first  class  at  the  first  meeting  after  the 
biennial  election  to  appoint  a  street  commis- 
sioner, fixes  the  term  of  such  officer  for  two 
years,  and  a  qualified  veteran  appointed  to  the 
office  may  not  invoke  the  soldiers'  preference 
law  (Code  Supp.  1907,  §  1050al5  et  seq.)  as 
against  a  qualified  veteran  appointed  at  the 
close  of  the  two-year  term. 

[Ed.  Note. — For  other  cases,  see-  Municipal 
Corporations,  Cent.  Dig.  H  300,  347 ;  Dec.  Dig. 
S  157.*] 

Appeal  from  District  Court,  Wapello  Coun- 
ty; Frank  Elchelberger,  Judge. 

Plaintiff  was  applicant  for  the  position  of 
street  commissioner  in  the  city  of  Ottumwa 
In  April,  1906,  but  Andy  Hill  received  the  ap- 
pointment    Thereupon   plaintiff   instituted 
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suit  In  mandamus  praying  that  the  office  be 
declared  vacant  and  tbe  city  council  be  com- 
pelled to  appoint  him  thereto.  Issues  vrere 
Joined,  but  on  October  16,  1906,  a  compro- 
mise was  effected.  In  pursuance  of  which 
plalntlfl  was  appointed  to  the  position  under 
the  soldiers'  preference  law.  See  section 
1056al5,  Code  Supp.  1007  (30th  Gen.  Assem. 
c  9).  On  April  2,  1907,  the  political  com- 
plexion of  the  council  having  changed,  Henry 
Arnold,  also  an  homorably  discharged  stddler 
of  the  Civil  War  with  requisite  qualiflcatlons 
was  appointed  street  commissioner.  SUbse- 
<iuently  Arnold  was  removed  by  the  mayor  of 
the  d^,  and  Henry  Adcock,  also  a  qualified 
veteran  of  the  Civil  War,  by  him  ai^Mlnted 
in  his  stead.  In  this  action,  plaintiff  prayed 
for  restoration  to  the  position  and  for  damr 
tkgeB.  On  hearing  the  petition  was  dismissed, 
and  plaintiff  appeals.    Affirmed. 

Cbester  Wliltmore,  for  appellant.     Clyde 
Sjparks,  toe  at^ellees. 

LADD,  J.  Section  651  of  the  Code  pro- 
vided that,  "in  cities  of  the  first  class,  the 
council  at  Its  first  meeting  after  the  biennial 
election,  shall  aj^lnt  *  •  *  a  street 
commissioner."  This,  in  effect,  fixed  the  term 
of  such  officer  for  two  years,  for  at  tbe  end 
of  that  time  the  power  of  appointment  is  ex- 
pressly conferred.  Upon  the  resignation  of 
one  Hill  as  street  commissions  of  tbe  city 
of  Ottumwa,  the  plaintiff  was  appointed  In 
his  stead  October  16,  1906,  and  continued  In 
the  discharge  of  his  duties  until  the  first 
meeting  of  the  councU  after  the  biennial 
election  In  April,  1907,  when  one  Henry  Arn- 
old was  ai^mlnted  to  the  position.  Subse- 
quently Arnold  appears  to  have  been  remov- 
ed by  the  mayor  of  the  city  and  Henry  Ad- 
cock to  have  succeeded  him.  Each  of  these 
appointees  is  conceded  to  have  possessed  the 
requisite  qualifications  under  the  soldiers' 
preference  law,  the  sole  issue  being  whether 
plaintiff.  In  the  absence  of  removal  in  pursu- 
ance of  the  procedure  prescribed  in  section  2 
of  the  acts  of  the  Thirtieth  General  Assem- 
bly (section  106eal6,  Code  Supp.  1907),  was 
entitled  to  continue  In  the  position  of  street 
commissioner  Indefinitely.  Tbe  soldiers'  pref- 
erence law  does  not  purport  to  affect  existing 
laws  with  respect  to  terms  of  office  or  service. 
This  was  recognized  In  KItt«7nan  v.  Board 
of  Supervisors,  123  N.  W.  741.  And,  where 
the  term  Is  prescribed  by  statute,  the  ap- 
pointment is  for  the  period  therein  defined, 
and  not  indefinitely  as  in  the  Kitterman  Case. 
The  Incumbency  is  terminated  by  the  statute 
fixing  the  period  of  service,  and  there  is  no 
occasion  for  invoking  the  section  of  the  pref- 
erence law  relating  to  removals.  The  term 
for  which  plaintiff  was  designated  expired  in 
April,  1907,  and.  In  am>olntment  of  his  suc- 
cessor, heed  must  have  been  given  to  the 
preference  law;  but  plaintiff,  because  of  hav- 
ing served  before,  was  not  entitled  to  pref- 


erence over  others  in  like  situation.  Botii 
Arnold,  appointed  by  the  council,  and  Ad- 
cock, appointed  by  the  mayor,  after  the 
authority  to  do  so  had  been  conferred  on 
him  (sections  651^  652,  Code  Supp.  1907),  are 
conceded  to  have  been  qualified  as  veterans 
of  the  Civil  War,  and  there  was  no  error  In 
dismissing  the  i>eititlon. 
AfiSnned. 


LANB-MOORB  LUMBBB  CO.  et  al.  t. 

BBADFORD  et  al, 
(Supreme  Court  of  Iowa.    June  15,  1910.) 

1.  Fkavduucnt  Convetances  (|  64*)— Tkans- 
ACTioNs  Between  Husband  and   Wire— 

VALIDm. 

As  insolvent  unable  to  perform  his  con- 
tract to  purchase  real  estate  made  an  arrange- 
ment whereby  the  property  was  conveyed  to 
the  wife,  who  executed  a  mortgage  for  the  price. 
The  mortgage  was  foreclosed,  and  a  third  per- 
son negotiated  mortgage  loans  on  the  property 
before  the  expiration  of  the  time  to  redeem. 
Subsequently  another  mortgage  was  given  on 
the  property.  Thereafter  tbe  msolvent  attempt- 
ed to  puroiase  other  real  estate.  The  thud 
person  refused  to  loan  funds  to  him,  Irat  signi- 
fied his  willingness  to  make  loans  to  tbe  wife 
from  time  to  time.  Pursuant  to  the  arrange- 
ment, real  estate  was  purchased  mostly  by  ex- 
ecutory contracts  drawn  in  the  name  of  th* 
wife  as  purchaser.  The  money  necessary  for 
the  performance  of  the  contracts  was  loaned  by 
die  third  person  on  notes  executed  liy  the  wife 
and  secured  by  an  assignment  of  the  contract 
of  purchase.  The  wife  claimed  to  l>e  the  eqoi- 
table  owner  of  several  tracts  of  land  purchas- 
ed in  pursuance  of  the  arran|;ement,  ail  of  which 
were  incumbered  by  her  obligations  to  pay  ttia 
pundiase  money  and  by  her  obligations  to  the 
third  person  for  moneys  advanced  in  partial 
performance  of  the  contracts.  Held,  that  the 
arrangement  was  not  a  fraud  on  the  insolvent's 
pre-existing  creditors,  nor  a  sham  as  between 
nuaband  and  wife,  and  the  wife's  rights  to  the 
lands  could  not  be  subjected  to  the  payment 
of  the  husband's  pre-existing  debts. 

[EM.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  158-165;  Dec.  Dig. 
I  64.»] 

2.  FaAin>Tn:.XNT  Convbtances  ({  64*)— I^bahs- 
Aonons  Betw^n  Husband  and  Wuk  — 
Vauditt. 

Ab  insolvent  indebted  to  a  bank  transferred 
notes  and  mortgages  to  it  as  oollateraL  Subse- 
quently the  mortgagor  conv»ed  the  land  in 
satisfaction  of  the  morteage,  leaving  the  name 
of  the  grantee  blank.  The  insolvent  conveyed 
the  land  to  the  bank  as  collateral  by  inserting 
the  name  of  an  officer  of  the  bank  as  grantee. 
Subsequently  It  was  agreed  that  the  insolvent's 
wife,  owning  a  farm  under  an  executory  con- 
tract, should  convey  tbe  same  to  the  bank  as 
collateral  and  receive  the  notes  and  mortgage. 
The  farm  was  conveyed  to  the  t>ank  anliject  te 
a  mortgage  thereon,  and  the  wife  received  the 
notes  and  mortgage  and  a  quitclaim  deed  on 
the  land  covered  by  the  mortgage.  The  mort- 
gagee in  the  mortgage  on  the  farm  of  the  wife 
conveyed  to  the  bank  relinquished  bis  claim 
therein,  and  received  from  the  wife  the  notes 
and  mortgage  which  she  liad  reoeived  from  the 
bank.  EM,  tiiat  the  wife  did  not  acquire  an 
absolute  title  hr  tbe  qnltdaim  dead  to  her,  bat 
the  deed  was  4Mkly  a  mortgage  and,  sines  her 
conveyance  of  her  land  to  the  uank  was  a  con- 
veyance as  security  only  for  the  debt  of  her 
husband,  she  could  hold  the  quitclaim  deed  as 
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•n  indemnity  agalnat  loss  by  reason  of  the  con- 
Teyance  to  aecare  her  husbcmd'a  debt,  and,  aub- 
ject  to  auch  right,  her  husband  waa  the  equita- 
ble owner  of  the  land,  and  bis  pre-existing  cred- 
itors conld  subject  such  Interest  to  their  claims. 
(Ed.  Note. — For  other  cases,  see  Prandulent 
Conveyances,  Cent.  Dig.  H  15&-ie5;  Dec.  Dig. 
{  04.*] 

S.  Costs  (|  82*)— Discbction  of  Cohbt. 

Where  the  court  in  a  suit  to  set  aside  a 
conveyance  and  to  subject  property  to  the  lien 
of  a  judgment  awarded  partial  relief,  the  court 
did  not  err  in  taxing  all  the  costs  against  de- 
fendant, though  the  court  might  have  apportion- 
ed the  costs. 

[E>d.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  U  106-132;    Dec.  Dig.  !  32.*] 

Appeal  from  District  Court,  Buena  Vista 
County ;  D.  F.  Coyle,  Judge. 

Creditor's  bill  to  set  aside  conveyance  and 
to  subject  property  to  the  lien  of  plaintiffs' 
Judgments.  There  was  a  decree  granting 
partial  relief  and  denying  other  relief.  Plain- 
tiffs appeal.  Defendants  also  have  taken  a 
cross-appeal.    Affirmed  on  both  appeals. 

Xidson  &  Moulton,  for  appellants.  James 
De  Land  and  Faville  &  Whitney,  for  appel- 


EVANS,  J.  Defendants  6.  0.  Bradford 
and  Catherine  Bradford  are  husband  and 
wife.  The  defendants  Brenton  and  the  Bank 
of  Dallas  Center  may  be  deemed  as  Identical 
for  the  purpose  of  this  case ;  Brenton  being 
one  of  the  owners  of  the  bank.  The  business 
inrolved  in  this  inquiry  was  transacted  for 
the  bank  by  Brenton.  For  convenience  of 
discussion  of  this  feature  of  the  case,  we 
shall  use  Brenton's  name  alone.  It  is  urged 
In  argument  by  defendants'  counsel  that  there 
Is  not  sufficient  evidence  of  the  insolvency  of 
8.  C.  Bradford  to  sustain  a  creditor's  bill. 
We  dispose  of  this  contention  first  as  prelim- 
inary to  any  further  statement  of  the  case. 
To  our  minds  such  contention  is  too  heroic. 
The  insolvency  of  Bradford  Is  a  mouutain 
peak  in  the  case,  and  is  visible  from  every 
point.  Our  dtscnssion  of  the  case  will  there- 
fore be  based  upon  the  assumption  of  the 
Insolvency  of  Bradford.  Plaintiffs  are  Judg- 
ment creditors  of  S.  C.  Bradford  alone,  and 
their  claims  accrued  long  prior  to  any  of  the 
transactions  here  considered.  The  record  In 
the  case  covers  an  Inquiry  Into  a  large  num- 
ber of  transactions,  and  the  case  is  exceed- 
ingly complicated  In  Its  details.  The  real 
controversy  In  the  case  arises  over  questions 
of  fact,  and  this  not  so  much  over  any  con- 
flict In  the  evidence  as  over  the  ultimate  con- 
clusions of  fact  to  be  drawn  from  the  evi- 
dence. The  case  In  all  of  its  complications 
has  been  set  forth  with  commendable  clear- 
ness In  the  arguments  of  respective  counsel, 
and  we  have  therefore  had  little  difficulty  in 
getting  a  clear  comprehension  of  the  various 
branches  of  the  casa  It  would  be  impos- 
sible, however,  for  us  to  enter  Into  a  satis- 
factory dlscneslon  of  the  facts  In  the  case 


without  extending  our  opinion  to  an  undue 
length,  and  we  shall  do  little  more  than  to 
state  oar  conclusions  upon  the  different 
features  of  the  case  which  have  been  pre* 
sented  for  our  consideration. 

Some  time  In  1907  certain  negotiations 
were  had  between  the  defendants,  the  Brad- 
fords  and  Brenton.  Bradford  was  at  that 
time  insolvent  and  had  been  so  for  some  tima 
prior  thereto.  Prior  to  this  time,  he  had 
been  the  owner  of  a  farm,  known  In  the  rec- 
ord as  "Grass  Lake  Farm,"  consisting  of 
1,200  acres.  He  had  held  a  contract  for  its 
purchase  for  some  years  from  Lot  Thomas. 
The  contract  matured  hi  1005,  and  Bradford 
was  unable  to  perform.  An  arrangement  was 
entered  Into,  however,  whereby  Thomas  con- 
veyed the  farm  to  Mrs.  Bradford,  and  mort- 
gages for  the  purchase  money  were  executed 
by  her  as  the  owner  thereof.  The  Interest  on 
these  mortgages  was  thereafter  allowed  to  be- 
come delinquent,  and  a  foreclosure  sale  there- 
of was  had,  and  the  time  of  redemption  had 
nearly  expired  when  an  arrangement  was  en- 
tered Into  with  Brent<Hi  whereby  he  negotiat- 
ed mortgage  loans  on  such  property  of  $60,000. 
Later  a  $10,000  mortgage  was  executed  on  the 
same  property  as  a  third  mortgage.  The  legal 
title  to  this  property  continued  in  Mrs.  Brad- 
ford up  to  the  time  of  the  beginning  of  this 
suit,  when  she  conveyed  it  back  to  her  hus- 
band subject  to  the  mortgages,  and  disclaimed 
any  beneficiary  interest  therein.  Some  time 
following  the  negotiation  of  the  mortgage 
loans  above  referred  to,  some  negotiations  were 
had  between  the  same  parties  with  reference 
to  future  transactions  in  the  purchase  and 
sale  of  real  estate.  Bradford  had  some  knowl- 
edge and  experience  along  that  line.  He  de- 
sired to  purchase  real  estate,  but  had  neither 
funds  nor  credit  Brenton  refused  to  loan 
funds  to  Bradford  for  that  purpose  because 
of  his  insolvency,  but  sigaified  his  willing- 
ness to  make  proper  loans  to  Mrs.  Bradford 
from  time  to  time. as  occasion  might  arise. 
The  arrangement  was  verbal  and  indefinite 
and  informal,  but  it  was  assented  to  by  Mrs. 
Bradford  and  her  husband.  Pursuant  there- 
to, many  tracts  of  real  estate  were  purchased 
mostly  by  executory  contract  drawn  In  the 
name  of  Mrs.  Bradford  as  purchaser;  The 
money  necessary  for  the  performance  of 
these  contracts  was  loaned  by  Brenton  upon 
notes  executed  by  Mrs.  Bradford  and  secured 
la  all  cases  by  an  assignment  of  the  contract 
to  him  or  by  a  conveyance  of  the  property. 
The  actual  business  relating  to  such  pur- 
chases was  transacted  by  Bradford  as  pur- 
ported agent  for  his  wife,  acting  upon  the 
most  general  authority  as  such  agent.  The 
Judgment  and  experience  of  the  husband  fur- 
nished the  main  reliance  of  the  wife  in  all 
of  such  transactions.  Sales  of  many  tracts 
were  made  largely  In  th6  form  of  trades  for 
stocks  of  merchandise.  For  the  purpose  of 
handling  these  stocks  of  merchandise,  a  cor- 
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poratlon  was  orgaaizeA  'With  a  capital  of 
110,000.  Xbe  necessary  working  capital  was 
advanced  by  Brenton,  and  $8,300  worth  of  the 
stock  was  Issued  to  Mrs.  Bradford,  and  by  her 
pledged  to  Brenton  as  collateral  for  the  mon- 
eys advanced.  Bradford  contributed  no  prop- 
erty to  any  of  these  enterprises,  except  that 
he  contributed  about  |700  In  value  to  the 
capital  stock  of  the  corporation,  for  whldi 
stock  was  Issued  to  him  and  to  one  of  his 
creditors ;  and  exc^t,  further,  that  he  trans- 
ferred to  his  wife  a  certain  contract  or  option 
which  he  held  for  461  acres  of  land.  This 
contract  was  entirely  executory,  and  nothing 
had  been  paid  thereon,  nor  had  there  been 
any  Increase  In  the  value  of  the  land  at  the 
time  it  was  transferred  to  his  wife. 

At  the  time  of  the  trial,  Mrs. .  Bradford 
purported  to  be  the  equitable  owner  of  sev- 
eral tracts  of  land  purchased  In  pursuance  of 
the  arrangement  above  stated,  all  of  which, 
however,  were  incumbered  by  her  obligations 
to  pay  the  purchase  money  under  the  con- 
tracts of  purchase,  and  further  incumbered 
by  her  obligations  to  Brenton  for  moneys 
advanced  in  partial  performance  of  the  con- 
tracts. At  the  time  of  the  trial,  Brenton 
held  her  personal  notes  for  more  than  $20,000 
independent  of  the  notes  which  she  had  ex- 
ecuted in  the  negotiation  of  loans  upon  the 
Grass  Lake  farm.  Whether  the  enterprise  so 
entered  into  had  In  it  any  final  margin  of 
profit  over  and  above  the  current  expendi- 
tures that  had  already  been  expended  does 
not  appear  from  the  testimony.  The  conten- 
tion of  the  plaintiffs  is  that  Bradford  is  the 
real  owner,  and  that  the  use  of  the  name  of 
his  wife  was  a  mere  sham  to  cover  the  prop- 
erty from  his  creditors,  and  reliance  is  placed 
upon  those  cases  wherein  the  courts  have 
frequently  held  that  a  debtor  will  not  be 
permitted  to  use  the  name  of  his  wife  as  a 
.  mere  cover  for  concealing  his  own  property. 
Hamlll  V.  Augustine,  81  Iowa,  302,  46  N.  W. 
1113.  We  have  no  disposition  to  relax  such 
rule;  but  the  arrangement  under  considera- 
tion here  was  not  simply  an  arrangement  be- 
tween husband  and  wife.  It  Involved  a  thlM 
party  in  its  inception.  Brenton  was  clearly 
within  his  rights  in  refusing  to  advance  mon- 
ey to  an  insolvent,  and  in  refusing  to  accept 
mortgages  on  real  estate  from  such  insolvent 
He  was  within  his  legal  rights  in  entering 
into  such  negotiations  with  the  wife  of  the 
insolvent  It  necessarily  follows  that  she 
could  legally  Incur  the  liability  and  acquire 
the  property  rights  which  should  arise  out  of 
such  an  arrangement.  The  arrangement  was 
not  a  present  fraud  upon  pre-existing  cred- 
itors. Nor  can  we  characterize  the  transac- 
tion as  a  sham  as  between  husband  and  wife 
in  view  of  the  fact  that  the  wife  could  bor- 
row the  money  from  Brenton,  and  her  hus- 
band could  not.  It  is  true  she  had  no  prop- 
erty of  her  own  upon  which  to  base  her 
credit  but  she  was  not  insolvent,  and  Bren- 
ton could  deal  with  her  without  the  peril  of 
complication  arising  from  Judgment  Uens  or 


ottaw  claims  such  as  existed  against  her  bos- 
band.  Our  conclusion  is  that  as  to  all  the 
newly  acquired  property  for  all  of  which  she 
obligated  herself  personally  the  plaintiffs  as 
pre-existing  Judgment  creditors  have  no 
ground  of  complaint  Shlrcllffe  v.  Casebeer, 
122  Iowa,  618t  08  N.  W.  489;  Foreman  v. 
Bank,  128  Iowa,  661,  105  N.  W.  103;  King  v. 
Wells,  106  Iowa,  649,  77  N.  W.  338. 

2.  For  some  years  prior  to  1007  defendant 
S.  G.  Bradford  was  indebted  to  the  German 
Savings  Bank  in  amounts  varying  between 
110,000  and  |20,000.  He  became  the  owner 
of  certain  notes  and  mortgage  for  $10,000, 
which  are  referred  to  In  the  record  as  the 
Stevens  and  Herrlck  mortgage.  He  trans- 
ferred these  notes  and  mortgage  to  the  Ger- 
man Savings  Bank  as  collateral  for  his  debt 
The  mortgage  covered  certain  town  lots  in 
Storm  Lake.  Later  Stevens  and  Herrlck  con- 
veyed the  lots  to  Bradford,  and,  as  between 
them,  the  conveyance  was  Intended  to  be  in 
satisfaction  of  the  mortgage  as  a  part  of  the 
consideration.  Stevens  and  Herrldc  executed 
and  delivered  to  him  a  deed,  leaving  the 
name  of  the  grantee  therein  blank.  For  the 
purx)ose  of  improving  his  collateral  security 
with  the  German  Savings  Bank,  be  conveyed 
the  lots  to  the  German  Savings  Bank.  The 
mutual  Intent  of  that  conveyance  was  that  it 
should  be  held  by  the  savings  bank  as  the 
equivalent  of  the  mortgage  and  as  collateral 
security  for  the  debt  above  mentioned.  The 
form  of  the  conveyance  consisted  in  Inserting 
the  name  of  one  Voss,  an  officer  of  the  bank, 
as  grantee  In  the  blank  space  of  the  deed 
which  he  had  received  from  Stevens  and  Her- 
rlck. Later  the  bank  became  dissatisfied  with 
its  security.  Mrs.  Bradford  was  the  owner, 
under  an  executory  contract,  of  a  certain 
farm  in  Dickinson  county.  Negotiations  were 
entered  into  for  a  substitution  of  collateral 
security.  The  substance  of  such  negotiations 
was  that  Mrs.  Bradford  should  convey  the 
Dickinson  county  farm  to  the  savings  tmnk 
as  collateral  security  for  her  husband's  debt, 
and  that  the  savings  bank  should  transfer 
to  her  the  previous  security  held  by  It  vix., 
the  Stevens  and  Herrlck  notes  and  mortgage, 
and  another  mortgage  on  other  town  lots. 
In  order  that  Mrs.  Bradford  could  convey 
the  Dickinson  county  land  to  the  savings 
bank,  she  had  to  negotiate  with  Brenton,  who 
held  the  contract  for  the  land  as  security  for 
his  advancements.  The  negotiations  as  al- 
tered Into  and  carried  out  were  that  Brenton 
advanced  sufficient  money  to  be  paid  on  the 
contract  to  enable  Mrs.  Bradford  to  obtain 
a  deed  from  the  seller.  A  certain  mortgage 
loan  was  negotiated  thereon,  and  the  land 
was  then  conveyed  by  Mm.  Bradford  to  the 
savings  bank,  subject  thereto.  Braiton  i^ 
linqulshed  his  dalm  therein,  and,  In  lien 
thereof,  received  from  Mrs.  Bradford  the 
Stevens  and  Herrlck  notes  and  mortgage 
which  she  received  from  the  savings  bank. 
The  transfer  by  the  savings  bank  to  Mrs. 
Bradford  of  its  previous  secorltieB  indoded 
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not  only  a  formal  transfer  of  the  notes  and 
mortgage,  but  a  quitclaim  deed  of  the  lots 
from  Voas  to  Mrs.  Bradford.  Under  this  ar- 
rangement, Mrs.  Bradford  claims  to  be  the 
equitable  owner  of  the  lots  In  question,  sub- 
ject to  the  claim  of  Brenton  thereon  as  se- 
cnrlty  for  her  indebtedness  to  him.  On  be- 
half of  plaintiffs.  It  is  contended  that  the 
debts  secured  by  the  Stevens  and  Berrick 
mortgage  had  been  paid  as  a  result  of  the 
sale  of  the  lots,  and  that  the  mortgage  was 
therefore  dead  and  that  Mrs.  Bradford  took 
nothing.  So  far  as  the  mere  form  of  the  vari- 
ous transactions  is  concerned,  there  Is  legal 
ground  for  plaintiffs'  contention.  But  equity 
deals  with  the  substance  rather  than  with  the 
form  of  the  transaction,  and  there  is  little 
trouble  at  this  point  in  ascertaining  the  sub- 
stance and  intent  of  these  successive  transac- 
tions, and  in  determining  the  equitable  rights 
of  the  parties.  As  between  Stevens  and  Her- 
rlck  on  the  one  hand  and  5.  C.  Bradford  on 
the  other,  the  debt  should  be  deemed  paid. 
But,  as  to  the  German  Savings  Bank  which 
held  the  paper,  it  was  not  paid,  nor  was  the 
personal  liability  of  Stevens  and  Herrick  ex- 
tinguished. Inasmuch,  therefore,  as  the  pa- 
per had  life  in  the  hands  of  the  savings  bank, 
we  see  no  reason  why  it  might  not  be  trans- 
ferred to 'Mrs.  Bradford  in  pursuance  of  the 
proposed  exchange  of  securities  already  not- 
ed. By  such  transfer  her  rights  are  equal 
to  those  of  the  savings  bank,  and  no  more. 
The  trial  court  held  that  she  did  not  thereby 
acquire  an  absolute  title  to  the  lots  by  her 
quitclaim  deed,  but  that  such  deed  was  only 
the  equivalent  of  the  mortgage.  It  also  held 
that.  Inasmuch  as  her  conveyance  of  the 
Dickinson  county  farm  was  a  conveyance  as 
security  only  for  the  debt  of  her  husband, 
she  was  entitled  to  held  her  mortgage  and 
deed  of  the  lots  in  question  only  as  Indemnity 

'  against  loss  by  reason  of  the  conveyance 
which  she  had  made  to  secure  her  husband's 
debt,  and  that,  subject  to  such  right,  ber  hus- 
band was  the  equitable  owner  of  the  lots. 
Both  parties  complain  of  this  holding.  The 
defendants'  claim  at  this  point  has  already 
been  indicated.  The  plalntifTs'  complaint  has 
been  partly  indicated.  Plaintiffs  complain, 
further,  that  the  court  should  have  fixed  a 
limit  to  the  interest  or  claim  of  Mrs.  Brad- 

•  ford  to  these  lots,  and  that  such  limit  should 
have  been  ?2,000.  The  argument  is  that  the 
farm  conveyed  by  her  was  worth  only  $8,000 
when  it  was  conveyed,  and  that  it  was  incum- 
bered by  mortgage  for  $5,000,  leaving  her  an 
equity  of  $3,000,  and  that  she  has  since  had 
a  benefit  of  $1,000  arising  In  some  manner 
out  of  the  sale  of  property.  It  is  argued, 
therefore,  that  $2,000'  will  be  her  utmost  loss 
if  her  land  is  finally  appropriated  to  the  pay- 
ment oif  her  husband's  debt  The  fallacy  of 
this  argument  is  in  the  failure  to  recog- 
nize that  ber  ultimate  loss  Is  to  be  meas- 
ured, not  by  value  of  the  land  as  It  was 


when  it  was  conveyed,  but  by  its  value  as 
it  shall  be  when  it  is  appropriated.  The 
land  may  Increase  in  value.  If  the  land  shaU 
be  finally  appropriated  to  the  payment  of  the 
debt  and  if  at  that  time  it  should  be  worth 
$20,000,  her  right  to  Indemnity  could  not  be 
confined  to  the  mere  value  of  her  original 
equity  at  the  time  of  the  conveyance,  but 
must  be  measured  by  the  larger  value.  It  is 
our  conclusion  that  the  trial  court  was  right 
In  its  holding  at  this  point.  What  we  have 
already  said  applies  equally  to  the  contro- 
versy over  the  $2^00  mortgage  which  covers 
certain  other  16  lots.  The  legal  title  to  these 
lots,  however,  is  conceded  to  be  in  S.  C. 
Bradford. 

8.  Defendants  complain  on  their  appeal  be- 
cause the  trial  court  taxed  all  costs  to  them. 
As  we  have  already  seen,  the  trial  court 
awarded  to  the  plaintiffs  partial  relief.  It 
was  sufficient  to  carry  costs  unless  the  case 
was  a  proper  one  for  an  apportionment  of 
costs.  Under  the  record  in  this  case,  there 
was  no  hard  and  fast  rule  for  the  taxation  of 
costs  applicable.  The  conrt  had  some  lati- 
tude of  discretion.  If  an  apportionment  had 
been  ordered,  we  could  have  found  no  .fault 
with  such  order.  Nor  can  we  say  that  there 
was  an  abuse  of  discretion  in  allowing  the 
costs  to  follow  the  partial  relief  granted. 
We  think  the  decree  is  right  In  a'll  its  parts, 
and  it  is  accordingly  affirmed  on  both  appeals. 

Affirmed. 


NEILAN  V.  UNITY  INV.  00. 
(Supreme  Court  of  Iowa.    June  14,  1910.) 

1.  Taxation  H  809*)— Tax  Sales— Rsdemf- 
TioN— Notice. 

A  notice  of  the  expiration  of  the  time  of 
redemption  from  a  tax  sale  is  necessary  to 
cut  off  the  owner's  title,  and,  where  such  no- 
tice is  not  given,  defendant  in  a  suit  to  quiet 
title  by  the  holder  of  a  tax  deed  need  not  al- 
lege payment  of  the  taxes  on  which  the  tax  sale 
and  deed  are  based,  but  it  is  sufficient  for  him 
to  offer  to  pay  such  taxes  as  are  found  due,  or 
which  he  is  required  in  equity  to  pay. 

[Ed.    Note. — For  other   cases,   see   Taxation, 
Dec.  Dig.  I  809.*] 

2.  Taxation  (§  706*)— Tax  Sales— Noticb  or 
Redejjption — Sebvice. 

Under  Code,  f  1441,  providing  for  notice 
of  expiration  of  time  of  redemption  from  a  tax 
sale,  notice  by  publication  on  a  resident  owner 
Is  unauthorized  and  is  in  effect  no  notice,  and 
the  property  is  subject  to  redemption  by  the 
owner. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  {  1425;   Dec.  Dig.  i  706.*] 

3.  Taxation  (§  805*)— Tax  Sales— Vauditt 
— Limitations. 

A  tax  sale,  which  Is  invalid  because  no  no- 
tice of  redemption  was  given  and  becanse  based 
•on  a  sale  fox  onpaid  taxes  for  grading,  is  not 
protected  by  the  five-year  bar  created  by  Code, 
§1448. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  806.*] 

Appeal    from    District    Court,    Woodbury 
County;  F.  R.  Gaynor,  Judge. 
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Suit  In  equity  to  qalet  plaintitrs  title  In 
and  to  a  certain  lot  in  the  city  of  Sioux  City. 
To  def^idant'e  answer  and  coanterclaim 
plaintiff  filed  a  demurrer,  which  demurrer 
was  overruled,  and  plaintiff  appeals.  Af- 
firmed. 

Martin  NeUan,  pro  ae.  V.  W.  lohr,  for 
appellee. 

DBEMER,  a  J.  Plaintiff's  action  is 
founded  on  a  tax  title  iMsed  upon  a  sale  of 
the  property  for  the  taxes  of  the  years  1898, 
1894,  1886,  and  1896,  and  a  deed  issued  by 
the  county  treasurer  pursuant  thereto  April 
12,  1901.  Plaintiff  alleged  that  he  bad  paid 
all  taxes  upon  the  lot  to  date,  and  that  one 
Frank  Anderson  was  the  owner  of  the  lot  at 
the  time  of  the  tax  sale.  Plaintiff  also  plead- 
ed in  his  petition  certain  matters  regarding 
the  conduct  of  Anderson  and  the  defoidant 
which  he  relied  upon  as  an  estoppel.  De- 
fendant in  answer  denied  all  the  allegations 
at  the  petition,  save  those  admitted,  and 
further  alleged  that  it  was  the  owner  of  the 
lot,  and  that  there  were  no  unpaid  taxes 
against  it  It  admitted  the  sale  of  the  lot 
toe  taxes  to  the  plaintiff  for  the  sum  of 
11.07,  and  further  pleaded  that  the  delin- 
quent taxes  for  each  of  the  years  for  which 
the  property  was  sold  were  not  toooght  for- 
ward as  required  by  law;  that  the  auditor 
and  treasurer  did  not  keep  proper  records  of 
the  tax  sale;  that  some  of  the  taxes  for 
which  the  lot  was  sold  were  not  properly 
levied  and  'were  without  any  authority  in 
law;  that,  although  Frank  Anderson  was  at 
all  times  material  to  our  Inquiry  a  resident 
of  Woodbury  county,  no  notice  was  served 
npon  bim  of  the  expiration  of  the  time  of 
redemption  as  provided  by  law,  although  no- 
tice of  publication  was  given;  that  the  land 
was  assessed  to  Anderson;  that  the  notice 
of  publication  was  insufficient,  in  that  it  did 
not  state  under  -whose  direction  it  was  made; 
that  the  lot  had  been  unimproved  and  unoccu- 
pied until  the  Bering  of  the  year  1908,  when 
defendant  took  possession  thereof  and  has 
since  occupied  the  same,  plaintiff  never  hav- 
ing been  in  the  possession  thereof;  that  all 
taxes  paid  by  plaintiff  more  than  five  years 
before  the  commencement  of  this  suit  are 
barred;  that  more  than  eight  years  have 
elapsed  since  the  issuance  of  the  tax  deed, 
and  that  action  thereon  is  barred;  that  some 
of  the  taxes  for  which  the  lot  was  sold  were 
for  grading  streets  of  the  city  for  which  no 
tax  could  legally  be  levied;  and  that  by  rea- 
son of  all  <tf  these  facts  the  tax  deed  is  in- 
valid. By  way  of  counterclaim  defendant 
ideaded  title  in  itself,  and  further  averred 
that  the  Unity  Investment  Ctompany  is  ready 
and  willing,  and  herrt)y  offers  and  tenders, 
to  pay  the  full  amount  of  all  valid  and  sub- 
sisting taxes,  interests,  and  penalties,  includ- 
ing costs.  Justly  chargeable  against  said  real 
estate  because  of  said  taxes  and  tax  sale, 
together  with  all  costs  of  this  acUoa  up  to 


tbe  time  of  the  filing  of  this  answer  and 
connterdaim. 

The  prayer  was  as  follows:  "Defendants 
pray  Judgment  disnisslng  the  action  of  the 
plaintiff;  that  defendants  have  Judgment 
quieting. their  title  to  said  real  estate  against 
tbe  adverse  daiuis  of  the  plaintiff;  that  said 
taxes,  tax  sale,  and  tax  deed  be  declared  null 
and  void  and  of  no  further  force  or  effect; 
that  the  same  be  canceled  of  record  and  de- 
fendants have  Judgment  for  costs  and  such 
other  and  further  relief  as  may  be  equi- 
table." 

The  demurrer  challenged  the  sufficiency  of 
these  all^ations  of  the  answer  and  counter- 
claim, and  it  is  strenuously  argued  ttey  do 
not  constitute  a  defense  or  a  ground  for  af- 
firmative relief  for  the  reasons  (1)  that  the 
answer  does  not  show  that  all  taxes  upon  the 
lot  were  paid  by  Anderscm  or  the  defendant; 

(2)  that  the  answor  shows  notice  of  redemp- 
tion npon  Frank  Anderson  by  publication; 

(3)  that  defendants  are  barred  and  estopped 
from  claiming  title  because  they  were  not  in 
possession  until  the  spring  of  the  year  1906, 
and  made  no  attack  upon  the  tax  deed  until 
more  than  five  yean  after  it  was  issued;  and 

(4)  that  defendants  are  estopped  from  chal- 
lenging the  grading  tax  because  no  protest 
was  made  against  the  same  nntil  the  answer 
was  filed. 

We  have  to  determine  then  the  snfiiciencT 
of  the  allegations  of  the  answer  and  counts- 
claim.  Oounsel  contend  that  they  are  insuf- 
ficient because  they  do  not  allege  the  pay 
ment  of  taxes  for  tbe  years  1893,  1891,  1886, 
and  1896.  As  no  sufficient  notice  of  the  ex- 
piration of  the  time  of  redemption  was  giv- 
en, defendant  was  not  required  to  plead  the 
payment  of  those  taxes.  Without  such  notice 
defendant's  title  could  not  be  cut  off,  and  it 
was  enough  for  it  to  offer  to  pay  such  taxes 
as  were  found  due  or  which  it  was  required 
In  equity  to  pay.  As  plaintiff  alleged  tbe 
payment  of  all  subsequent  taxes,  defendant 
was  under  no  obligation  to  pay  these,  save 
as  it  might  be  required  to  do  so  to  effectuate 
a  redemption.  L^nn  v.  Morse,  76  Iowa,  C65, 
39  N.  W.  208;  WUkin  v.  Wilkin,  91  Iowa, 
652,  60  N.  W.  194;  Adams  v.  Snow,  65  Iowa, 
435,  21  N.  W.  765;  Nichodemos  T.  Toung,  90 
Iowa,  423,  67  K.  W.  906, 

Code,  {  1448,  reads  as  follows:  "Ko  ac- 
tion tor  the  recovery  of  real  estate  sold  for 
the  nonpayment  of  taxes  shall  be  brought 
after  five  years  from  the  execution  and  re- 
cording of  the  treasurer's  deed,  unleaa  tbe  | 
owner  is,  at  the  time  of  the  sale,  a  minor,  in-  | 
sane  person  or  convict  in  the  penitentiary. 
In  which  case  such  action  must  be  I»ought 
within  five  years  after  such  disability  is  re- 
moved." Claim  is  made  that  plalntUTs  tlUe 
became  perfect  undw  this  section,  and  tliat 
defendant  cannot  challenge  it.  Sadt  facts 
are  pleaded  in  the  answer  regarding  the  in- 
clusion of  a  grading  tax  as  would  make  tha 
sale  void,  and  it  is  also  shown  that  no  proper 
notice  of  the  expiration  of  tbe  redemptton 
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period  was  given.  Oallaber  t.  Garland,  126 
Iowa,  206,  101.  N.  W.  867;  Carter  ▼.  Cem- 
anskf,  128  Iowa,  506,  102  N.  W.  438.  Notice 
by  publication  being  unauthorized  under  the 
(acts  pleaded,  it  is  the  same  as  no  notice. 
Under  these  facts,  it  has  been  repeatedly 
held  that  section  1448  does  not  apply.  C,  B. 
&  Q.  B.  R.  ▼.  Kelley,  106  Iowa,  106,  74 
N.  W.  935;  Slyfield  t.  Bamum,  71  loiwa,  240, 
32  N.  W.  270;  Bowers  v.  Hallock,  71  Iowa, 
218,  32  N.  W.  268;  Comoy  v.  Wetmore,  92 
Iowa,  100,  60  N.  W.  245;  Shelley  ▼.  Smith, 
97  Iowa,  259,  66  N.  W.  172;  Wilson  ▼.  Rus- 
sell, 73  Iowa,  396,  35  N.  W.  492;  Swan  v. 
Harvey,  117  Iowa,  58,  90  N.  W.  489;  Iowa 
Loan  &  T.  Co.  v.  Pond,  128  Iowa,  600,  106 
N.  W.  119.  Notice  by  publication  upon  resi- 
dent owners  doubtless  might  have  been  au- 
thorized ft>y  the  Legislature;  but  we  find  no 
statute  so  'providing.  Indeed,  the  statute 
seems  to  require  personal  service  upon  resi- 
dents. Code,  §  1441.  Plaintiff's  tax  deed, 
nnder  the  allegations  ot  the  answer  and 
counterclaim,  was  invalid  because  no  notice 
of  redemption  was  given,  and  for  the  further 
reason  that  It  was  based  upon  a  sale  of  the 
lot  for  unpaid  taxes  for  grading  purposes. 
These  facts  not  only  made  the  property  sub- 
ject to  redemption,  but  they  remove  the  Ave- 
year  bar  created  by  section  1448  of  the  Code. 
The  ruling  on  the  demurrer  was  correct, 
and  the  Judgment  must  be,  and  it  is,  affirmed. 


WOOD  et  «L  V.  BROTHERHOOD  OF  AMBR. 

ICAN  YEIOMEN. 

(Supreme  Court  of  Iowa.     June  14,  1910.) 

1.   iNStTKANCE    (f    802*)  —  FRATEBNAL    INSUB- 
ANCE— ACTIOH     OH     BKNKnT     CEBIHTOATE— 

Remxdt. 

A  benefit  certificate,  providing  for  the  pay- 
ment of  the  amount  realized  from  one  assess- 
ment not  exceeding  a  specified  sum,  is  enforce- 
able in  equity  only;  but  a  certificate  stipulat- 
inc  for  the  payment  of  a  lump  sum  without 
reference  to  an  assessment  is  enforceable  at  law. 

[Dd.  Note.— For  other  cases,  tee  Insurance, 
Cent.  Dig.  i  1986;   Dec  DigTl  802.*] 

SL  iNsuaANCK  (I  788*)— Bknefit  Cebtificatk 

— "Datb." 

Where  a  benefit  certificate,  executed  as  a 
substitute  for  the  original  certificate  bearing 
the  date  of  the  original  certificate,  stipulated 
that  it  should  be  invalid  on  the  suicide  of  a 
member  within  three  years  from  the  date  of  the 
certificate,  the  date  referred  to  the  time  spec- 
ified In  the  original  certificate,  the  word  "date" 
Indicating;  the  time  fixed ;  and  hence  the  sui- 
cide of  the  member  more  than  three  years  from 
the  date  of  the  original  certificate  did  not  in- 
Talidate  the  substituted  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1956;   Dec.  Dig.  t  78a* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1830,  1831.] 

8.  iNStTBAifci:  (I  784*)— BsNEFrr  Cebtifioats 
— Chanqk  or  Beneficiabt— EIffect. 

Where  a  member  of  a  fraternal  insurance 
order,  who  had  the  absolute  right  under  the  by- 
laws of  the  Older  to  make  a  change  in  the  bene- 
flciaiy,  did  all  that  was  required  of  him  to  ef- 
fect a  dionge,  an  equitable  assignment  for  the 


benefit  of  the  new  beneficiary  was  effected, 
though  the  member  died  before  the  issuance  of 
the  certificate  in  response  to  the  application  for 
a  change  and  the  new  beneficiary  oould  enforce 
the  certificate. 

[E:d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1960-1954 ;  Dea  Dig.  S  784.*] 

4.  INSUBANCE    ((    784*)  —  Fbatebnai.   Insxtb- 
ANCE— Change   of    Benefioiaeies  —  Co's- 

TBACTS, 

Where  a  member  of  a  fraternal  order  sur- 
rendered the  certificate  to  change  the  beneficiary 
as  authorized  by  the  by-laws,  the  order  could 
not  modify  the  conditions  of  the  contract  in  the 
new  certificate  without  the  assent  of  the  mem- 
ber who,  by  surrendering  the  certificate  with 
the  request  that  the  insurance  be  continued  in 
favor  of  a  new  l>eneficiary,  applied  for  a  new 
certificate  identical  with  that  surrendered,  ex- 
cept as  to  the  beneficiary,  and  a  delivery  of  the 
new  certificate  was  not  essential;  but,  where 
the  new  certificate  differed  from  the  original 
certificate,  it  was  a  new  proposition  and  would 
not  take  effect  until  the  member  accepted  it, 
and,  where  the  member  died  t>efore  accepting 
such  certificate,  the  new  beneficiaries  could  only- 
rely  on  the  terms  of  the  original  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S8  1950-1954 ;    Dec.  Dig.  i  784.*] 

6.  insubahcx  (i  718*)— contbaotb— mtltuai. 

Assent. 

Mutual  assent  is  essential  to  a  contract  of 
insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent.  Dig.  i  1851 ;    Dec.  Dig.  I  718.*] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

On  motion.  Judgment  was  entered  for  plain- 
tiffs on  the  pleadings.  The  dtfendant  appeals. 
Reversed. 

See,  also,  140  Iowa,  98, 117  N.  W.  1123. 

B.  C.  Corry  and  Dunshee  &  Haines,  for  ap- 
pellant   Ryan  &  Ryan,  for  appellees. 

LADD,  J.  After  the  issues  had  been  made 
up,  Judgment,  on  motion  of  plaintiffs,  was  en- 
tered in  their  favor  for  the  amount  of  the 
certificate  of  Insurance  less  deductions  for 
the  reserve  fund.  Necessarily,  this  ruling 
was  based  on  facts  conceded  by  the  plead- 
ings, and  these  may  be  stated.  The  defend- 
ant is  a  fraternal  society  organized  under 
chapter  9  of  title  9  of  the  Code,  and  as  such 
delivered  to  Geo.  D.  Wood  a  certificate  of  In- 
surance, May  81,  1899,  with  his  then  wlfe^ 
Ella  F.  Wood,  named  therein  as  beneficiary. 
The  certificate  in  terms  made  the  application 
I>art  thereof,  and  agreed  "that  In  event  of 
my  death  by  suicide,  whether  sane  or  insane, 
any  certificate  issued  upon  said  application 
by  said  order  shall  be  void."  A  by-law  al- 
lowed any  member  to  change  beneficiaries  If 
the  assured  pay  to  the  correspondent  a  fee  of 
50  cents  and  deliver  to  him  the  benefit  certifi- 
cate with  written  surrender  on  the  back 
thereof  and  directions  as  to  the  change  de- 
sired and  name  and  relationship  of  the  bene- 
ficiary. "The  correspondent  shall  then  for- 
ward the  certificate  with  the  fee  of  fifty  cents 
to  the  chief  correspondent  who  shall  at  once 
issue  a  benefit  certificate  as  requested."    Ella 
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F.  Wood  died,  and,  In  accordance  with  this 
by-law,  the  Insured  on  November  21,  1903, 
surrendered  the  certificate  to  the  local  cor- 
respondent and  made  a  written  request  for 
the  change  in  words  following:  "I,  Oeorge 
D.  Wood,  the  same  person  to  whom  this  cer- 
tificate was  Issued,  hereby  authorize  the  of- 
ficers of  the  castle  to  cancel  this  certificate 
and  issue  a  new  one  for  $3,000.00— Dollars, 
(poyable  to  Elizabeth  Wood,  Clifton  D.  and 
Ilazel  D.  Wood,  wife  and  children,  share  and 
share  alike  the  surrivor  or  survivors.)  I  de- 
clare that  I  have  complied  with  all  the  laws 
of  this  fraternity,  and  all  its  regulations,  In 
the  presence  of  these  witnesses  whose  names 
appear  below."  This  was  accompanied  with 
the  fee  required,  and  with  the  certificate  was 
forwarded  to  the  chief  correspondent,  who 
on  December  3d  Issued  a  new  certificate  with 
the  names  of  the  above  persons  inserted  as 
beneficiaries,  among  other  things  stipulating 
that  "If  said  member  shall  die  by  his  own 
hand,  whether  sane  or  insane,  within  three 
years  (from  the  date  of  this  certificate, 
*  *  *  then  this  certificate  shall  be  null  and 
void."  The  monthly  assessment  was  fixed 
therein  at  $1.S5,  Instead  of  $1.70,  as  in  the 
original  certificate.  In  the  original  certifi- 
cate, upon  the  death  of  the  assured,  payment 
of  "the  amount  realized  from  one  assessment 
not  to  exceed  $3,000"  was  stipulated,  while 
in  the  new  certificate  a  lump  sum  of  $3,000 
was  to  be  paid  subject  to  this  provision, 
which  was  not  in  the  original:  "That  should 
said  member  die  before  having  lived  out  his 
expectancy  of  life,  based  on  his  age  at  entry 
according  to  the  American  Experience  Tables 
of  Mortality,  there  shall  be  i)aid  into  the  re- 
serve fund  of  this  association  out  of  the  pro- 
ceeds of  this  certificate  otherwise  payable  to 
the  beneficiary  a  sum  equal  to  the  amount  of 
ten  assessments,  per  year  at  the  rate  last 
paid  by  the  member  for  the  unexpired  period 
of  such  life  expectancy,  based  on  his  age  at 
entry,  and  any  accident  or  disability  benefits 
to  which  he  may  become  entlUed  shall  be  sub- 
jected to  proportionate  deduction  for  the  re- 
serve fund,  to  be  used  for  the  payment  of 
assessments  on  any  year  in  excess  of  the 
amount  required  for  the  payment  of  six 
deaths  to  the  thousand  members  in  good 
standing."  The  date  at  the  end  of  the  last 
certificate  was  the  same  as  that  on  the  first. 
May  25,  1899.  The  new  certificate  was  mail- 
ed to  the  local  correspondent,  who  received 
it  December  3, 1903 ;  but  whether  it  was  ever 
delivered  to  the  assured,  who  died  the  next 
day,  was  put  in  issue  by  the  pleadings.  In 
ruling  on  the  motion  the  court  must  have 
proceeded  on  the  theory  that  it  was  not  de- 
livered, and  also  that  the  allegation  of  the 
answer  that  the  assured's  death  was  Bulddal 
was  true. 

1.  It  is  apparent  that  no  recovery  can  be 
had  on  the  original  certificate  alone,  for  by 
its  terms  no  indemnity  is  payable  upon  death 
resulting  from  suicide.  Moreover,  the  action 
Is  at  law,  and  it  provides  for  the  payment  of 


an  assessment  only  which  could  be  enforced 
In  equity  alone.  Sleight  v.  Supreme  Council, 
121  Iowa,  724,  96  N.  W.  1100.  The  new  cer- 
tificate stipulates  for  the  payment  of  a  lump 
sum  without  reference  to  an  assessment,  and, 
under  numerous  authorities,  the  remedy  on 
it  is  at  law.  Van  Norman  v.  Modem  Brother- 
hood of  America,  134  Iowa,  574,  111  N.  W. 
99Z  As  seen,  this  differs  materially  from 
the  first  certificate,  and  with  respect  thereto 
appellant  contends:  (1)  That  It  never  became 
effective  save  In  changing  benefldarles  be- 
cause never  delivered  to  the  assured;  (2) 
nor  accepted  by  blm  In  the  manner  prescribed 
therefor;  (3)  nor  was  defendant  notified  of 
such  acceptance ;  and  (4)  even  if  all  this  had 
happened,  three  years  had  not  elapsed  after 
its  date,  and  therefore  the  snldde  clause  obvi- 
ated all  llabUity. 

2.  The  last  ground  may  be  disposed  of  first 
and  the  previous  three  together.  The  clause 
In  the  last  certificate  relating  to  snldde  In- 
validates it  if  suidde  is  committed  "within 
three  years  from  the  date  of  this  certificate." 
This  should  be  construed  to  have  reference 
to  the  time  ^)eclfied  In  the  Instrument.  As 
applicable  to  papers,  Webster  gives  two  defi- 
nitions of  "dates":  "(1)  That  statement  or 
formula  affixed  to  a  writing,  inscription,  coin, 
eta,  which  specifies  the  time  (as  day,  month, 
and  year)  and  often  the  place  of  execution 
or  making.  (^  The  point  of  time  at  which 
a  transacti(Hi  or  event  takes  place  or  Is  ap- 
pointed to  take  place."  The  date  is  often  an 
Important  part  of  the  tustrumait,  and,  when 
coupled  with  another  provision  relating  to 
when  something  is  to  be  done,  should  not  be 
disregarded.  K^eclally  is  this  true  where 
the  instrument  Is  executed  as  a  substitute  for 
another  and  the  date  of  the  original  designed- 
ly Inserted.  As  said  in  Bement  v.  Trenton, 
etc.,  Mfg.  Co.,  32  N.  J.  Law,  513:  "The  pri- 
mary signification  of  the  word  'date'  is  not 
time  In  the  abstract,  nor  time  taken  abso- 
lutely, but,  as  Its  derivation  plainly  indicates, 
time  given  or  spedfled,  time  in  some  way  as- 
certained or  fixed ;  this  is  the  sense  in  which 
the  word  Is  commonly  used.  When  we  speak 
of  the  date  of  a  deed,  we  do  not  mean  the 
time  when  it  was  actually  executed,  but  the 
time  of  Its  execution,  as  given  or  stated  in 
the  deed  itself.  The  date  of  an  item  or  of 
a  charge  in  a  book  account  is  not  neces- 
sarily the  time  when  the  artlde  charged  was 
In  fact  furnished,  but  simply  the  time  given 
or  set  down  in  the  account,  in  connection 
with  such  charge."  Moreover,  if  the  instru- 
ment is  open  to  different  constructions,  that 
most  favorable  to  the  Insured  should  be 
adopted.  Death  having  occurred  more  than 
three  years  subsequent  to  the  date  of  the 
certificate,  that  it  was  suicidal  did  not  con- 
stitute a  defense  to  the  second  certificate. 

3.  The  petition  alleged  the  delivery  of  a 
new  certificate  to  the  assured.  This  was  de- 
nied by  the  defendant,  but  It  admitted  that  it 
had  been  mailed  to  the  local .  correspondeou 
Were  the   question    merely   whether  these 
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plalDttfTs  might  recover  as  beneficiaries,  It 
could  be  easily  solved.  The  assured  bad 
done  all  that  was  required  of  him  to  effect 
a  change  of  beneficiaries.  He  had  the  abso- 
lute right  nnder  the  by-laws  to  make  the 
change  proposed,  and,  even  though  he  had 
died  before  the  new  certificate  issued,  an 
equitable  assignment  of  the  benefits  would 
have  been  effected,  and  these  plaintiffs  might 
have  enforced  their  right  to  the  indemnity 
unless  for  some  other  reason  the  certificate 
had  become  Invalid.  Hirschl  v.  Clark,  81 
Iowa,  200,  47  N.  W.  78,  9  U  E.  A.  841 ;  Shu- 
man  v.  A.  O.  U.  W.,  110  Iowa,  642,  82  N.  W. 
331 ;  Lorscher  v.  Supreme  Lodge  Knights  of 
Honor,  72  Mich.  318,  40  N.  W.  545,  2  L.  R. 
A.  206;  Pledger  v.  Sovereign  Camp  Wood- 
men of  the  World,  17  Tex.  Civ.  App.  18,  42 
S.  W.  cr)3 ;  Berkeley  v.  Harper,  3  App.  Cas. 
(D.  a)  308 ;  Bowman  v.  Moore,  87  Cal.  306, 
25  Pac.  400;  National  Am.  Ass'n  v.  Elrgln, 
28  Mo.  App.  80;  Luhrs  v.  Luhrs,  123  N.  T. 
367,  25  N.  B.  388,  9  L.  R.  A.  534,  20  Am.  St 
Rep.  754 ;  Waldiim  v.  Homstad,  119  Wis.  312, 
06  N.  W.  806.  The  rule  requiring  the  sur- 
render of  the  certificate,  and  for  that  matter 
most  of  the  rules  with  respect  to  changing 
beneficiaries,  is  Intended  for  benefit  of  the 
Insurer.  Simcoke  v.  A.  O.  U.  W.,  84  Iowa, 
383,  61  N.  W.  8,  15  r*  R.  A.  114.  Upon  the 
surrender  of  a  certificate  of  Insurance  for 
the  purpose  of  changing  beneficiaries,  the  in- 
surer Is  not  at  liberty  to  alter,  add  to,  or 
take  from  other  conditions  of  the  contract  in 
the  new  certificate  and  thereby  bind  the  in- 
sured without  his  assent  By  surrendering 
the  policy  or  certificate,  with  the  request 
that  the  Insurance  be  continued  In  favor  of 
other  and  different  beneficiaries,  the  Insured 
Impliedly  applies  for  a  new  policy  or  certif- 
icate, substantially  identical  with  that  sur- 
rendered, except  that  the  indemnity  stipulat- 
ed be  payable  to  persons  other  than  those 
designated  in  the  first  policy  or  certificate. 
Mallette  v.  Assurance  Co.,  01  Md.  471,  46  Atl. 
1005;  Insurance  Co.  v.  Walshr54  111.  164,  5 
Am.  Rep.  115.  In  such  a  contract  delivery  is 
not  essential,  for  the  proposal  has  been  ac- 
cepted and  the  agreement  Is  complete.  See 
McCully  V.  Phoenix  Mutual  Life  Ins.  Co.,  18 
W.  Va.  782;  New  York  Life  Ins.  Co.  v.  Bab- 
cock,  104  Ga.  67,  30  S.  R  273,  42  L.  R.  A.  88, 
69  Am.  St  Rep.  134^  But  U  the  policy  or 
certificate,  instead  of  being  responsive  to  the 
application,  contains  conditions  in  addition  to 
or  differing  from  those  of  the  certificate  orig- 
inally surrendered,  it  amounts  to  no  less  than 
a  new  or  counter  proposition  and  will  not 
take  effect  until  the  assured  has  indicated  in 
some  way  his  acceptance  of  the  new  terms. 
See  Stephens  v.  Insurance  Co.,  87  Iowa,  283, 
54  N.  W.  139;  Key  v.  NaUonal  Life  Ins.  Co., 
107  Iowa,  446,  78  N.  W.  68;  Armstrong  v. 
Mutual  Life  Ins.  Co.,  121  Iowa,  862,  06  N. 
W.  964. 
Assuming,  as  we  must,  that  the  certificate 


had  never  reached  the  insured,  there  could  . 
have  been  no  acquiescence  on  his  part  in 
the  change  from  the  certificate  surrendered 
whereby  the  monthly  assessments  were  in- 
creased and  the  indemnity  decreased  by  the 
reservation  clause.  As  to  these,  there  had 
been  no  agreement  Mutual  assent,  the  meet- 
ing of  the  minds,  as  essential  to  a  contract , 
of  insurance  as  any  other,  was  utterly  want- 
ing. Mutual  Life  Ins.  Co.  v.  Xoung,  90  U.  S. 
85,  23  L.  Ed.  152;  Yore  v.  Bankers',  etc., 
Ass'n,  88  Cal.  612,  26  Pac.  614;  Robinson  v. 
U.  S.  Ben.  Soc.,  132  Mich.  693,  94  N.  W.  211, 
102  Am.  St  Rep.  436.  This  conclusion  is  not 
obviated  by  the  circumstance  that  certificates 
such  as  the  last  were  Issued  to  persons  be- 
coming members  after  January  1,  1902,  for 
deceased  was  already  a  member ;  nor  is  there 
any  basis  for  a  plea  in  estoppel  because  of 
defendant  pleading  the  new  conditions,  for 
it  does  not  rely  on  these  as  a  defense,  as 
suggested,  but  on  the  fact  that  the  assured 
had  never  assented  thereto,  and  for  this  rea- 
son became  effective  as  a  contract  Plainly 
enough,  under  these  well-settled  principles, 
the  substituted  beneficiaries  might  not  main- 
tain an  action  on  the  second  certificate ;  the 
facts  being  as  conceded  by  the  pleadings, 
and  the  defense  of  suicide  was  fatal  to  re- 
covery on  the  first  certificate. 
Reversed. 


BANKERS'    LIFE    ASS'N    v.    ENGBLSON 
et  al. 

NELSON  et  al.  v.  SAME. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Homestead  ({  108*)  —  Incumbbances— Er- 

FECT. 

One  mortgaKini;  his  homestead  and  other 
property  may  insist  tliat  on  a  foreclosure  of 
the  mortgage  the  other  property  shall  be  first 
exhausted  before  a  resort  to  the  homestead  is 
bad. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  !  167;    Dec.  Dig.  S  108.*] 

2.  MABsnALiNO  Assets  and  SECXTBmES  ({  8*) 
—Incumbbances— Ejtect. 

Where  one  who  bad  mortgaged  his  home- 
stead and  other  property  executed  a  second 
mortgage  on  the  other  property  alone,  the  jun- 
ior mortgagee  could  not  compel  the  senior  mort- 
gagee to  satisfy  his  mortgage  first  out  of  the 
homestead,  so  that  a  decree  foreclosing  the  mort- 
gages properly  directed  that  the  homestead 
should  not  be  sold  except  for  any  deficiency  after 
subjecting  to  the  payment  of  the  senior  mort- 
gage the  other  property. 

[E!d.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  ii  2,  3 ;  Dec. 
Dig.  i  3.*] 

3.  HOHESTEAD    ({    128*)— INOUHBBANCES— EF- 

TECT. 

Where  one  who  had  mortgaged  Us  home- 
stead and  other  property  executed  a  second 
mortgage  on  the  other  property  alone,  the  junior  ' 
mor^gee  was  as  between  himself  and  the  mort- 
gagor a  mere  creditor  as  to  the  homestead,  and 
the  mortgagor  might  convey  the  homestead  free 
from  any  claims  of  the  junior  mortgagee,  so 
that  the  purchaser  of  the  homestead  held  it  free 
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from  any  liability  other  than  that  which  it  waa 
subject  to  in  the  hands  of  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  IMg.  {g  224-232;   Dec  Dig.  |  128. •] 

4.  MOBTOAOES  ({  497*)  — FOBECLOBITBB  — Dk- 

CB  BE— Effect. 

A  decree  foreclosing  a  senior  mortgage  on 
the  mortgagor's  homestead  and  other  property, 
and  a  junior  mortgage  on  the  other  property 
alone,  which  provides  for  the  apportionment 
of  the  proceeds  of  the  sale  of  the  land  lietween 
the  mortgagees,  and  which  adjudges  that  the 
homestead  shall  not  be  sold  except  for  any 
deficiency  after  subjecting  the  other  property 
to  the  payment  of  the  senior  mortgage,  fixes  the 
liabilities  of  the  various  tracts,  and  a  subse- 

auent  purchaser  of  the  homestead  may  rely 
lereon  as  the  measure  of  the  obligation  which 
he  assumed  in  purchasing  the  homestead  sub- 
ject to  the  mortgages. 

[ICd.  Note.— For  other  cases,  see  Mortgages^ 
Dec  Dig.  §  497.*] 

Appeal  from  District  Court,  Winnebago 
County;   J.  J.  Olarlc,  Judge. 

Tbe  flrst  of  these  cases  as  originally  in- 
stituted was  an  action  to  foreclose  a  mort- 
gage on  280  acres  of  land  described  as  three 
tracts,  one  of  160  acres,  another  of  80  acres, 
and  a  tliird  of  40  acres.  In  tl)is  action  there 
was  a  croas-petiition  asking  a  foreclosure  of 
a  second  mortgage  en  the  same  land.  Tbe 
second  action  was  to  foreclose  a  mortgage 
covering  the  180-acre  tract  and  the  80-acre 
tract  It  being  made  to  appear  to  tbe  court 
tbat  the  40-acre  tract  was  the  homestead  of 
Betsy  Engelson,  wife  of  the  principal  defend- 
ant who  had  joined  in  tbe  execution  of  tbe 
mortgages,  the  two  cases  were  consolidated 
In  order  that  tbe  proceeds  of  the  sale  of  land 
might  be  properly  apportioned  among  tbe  re- 
spective llenholders,  and  a  decree  was  en- 
tered providing  for  such  apportionment  and 
directing  that  the  homestead  be  not  sold  save 
for  any  deficiency  after  subjecting  the  other 
property  to  the  payment  of  liens  existing 
against  such  other  property,  which  also  cov- 
ered the  homestead.  This  decree  provided 
tor  special  execution,  and  such  execution 
was  issued  on  March  S,  1909.  Before  a  re- 
turn of  this  execution,  Betsy  Ekigelson,  in 
whom  was  then  tbe  legal  title  as  well  as  tbe 
homestead  righrt  in  tbe  40-acre  tract,  con- 
veyed the  same  by  warranty  deed  to  Lasell 
sitbject  to  tbe  mortgages  which  had  been 
liens  thM'eon;  whereupon  Nelson,  Wilson, 
and  Boley,  who  held  liens  by  foreclosure  on 
the  other  two  tracts  subordinated  to  tbe 
mortgage  liens  on  tbe  three  tracts,  filed  a 
snpplemental  petition  asking  tbat  the  decree 
be  so  modified  that  the  40-acre  tract  which 
bad  formerly  been  Betsy  Ekigelson's  home- 
stead be  subjected  first  to  the  satisfaction  of 
tbe  mortgages  covering  the  three  tracts,  and 
that  tbe  two  tracts  on  which  the  petitioners 
had  liens  subordinate  to  the  liens  of  the 
mortgages  on  tbe  ttiree  tracts  be  subjected 
to  ttie  payment  of  such  prior  mortgages  only 
to  the  extent  necessary  to  satisfy  such  mort- 
gages after  tbe  40-acre  tract  had  been  fully 
applied   to   their   satisfaction.     Lasell,   tbe 


grantee  from  Mrs.  Eingelson  of  the  40-Bcre 
tract,  demurred  to  this  supplemental  petition, 
and  his  demurrer  was  sustained,  wbereuiHJu 
the  supplemental  petitionws  appealed.  Af- 
firmed. 

C  H.  Tenney,  T.  A.  Kingland,  and  Oliver 
Oorden,  for  appellants  N.  C.  NelSMi,  Claud 
Wilson,  and  Joel  Boley.  H.  A.  Brown,  for 
appellees. 

McGLAIN,  J.  From  tbe  foregoing  state- 
ment, which  recites  only  such  facts  as  are 
deemed  essential  to  an  understanding  of  tbe 
question  of  law  raised  on  this  appeal,  it  is  ap- 
parent tbat  appellants,  holding  liens  under 
foredosore  on  two  of  tbe  three  tracts,  such 
Uens  being  subordinate  to  other  liens  under 
foreclosure  on  tbe  three  tracts,  are  seeking  to 
take  advantage  of  tbe  conveyance  by  Mr& 
EiUgelson  to  Lasell  of  tbe  homestead  tract  by 
bavlng  the  burden  of  tbe  two  prior  ll&ut 
ttirown  primarily  on  that  tract  in  order  tbat 
the  surplus  in  tbe  proceeds  from  the  other 
two  tracts  may  be  saved  to  them;  tbelr 
theory  being  that  by  tbe  sale  of  the  40-acre 
tract  Mrs.  Engelson  lost  ber  homestead  right 
therein,  and  that  the  tract  tbereupon  became 
equally  liable  with  the  other  two  tracts  to 
the  satisfaction  of  the  senior  liens,  and  tbat 
for  tbe  protection  of  fliH)ellants'  junior  liens 
which  were  upon  the  two  tracts  only  tbe  40- 
acre  tract  should  be  flrst  applied  to  the  satis- 
faction of  the  superior  liens. 

It  is  practically  ccmceded  by  counsel  for 
appellees  tbat  if  the  40-acre  tract  had  not 
been  the  liomestead  of  Mrs.  Eingelson  at  tbe 
time  the  original  decree  was  ent«ed,  tbat 
decree  should  have  provided  for  tbe  subjec- 
tion of  the  iHToperty  to  tbe  various  liens  in 
the  method  now  contended  for  by  appellants; 
tbat  is,  the  40-acre  tract  should  have  be«i 
subjected  flrst  to  the  satisfaction  of  the  su- 
perior Hens  in  order  that  so  mucb  as  possible 
of  the  proceeds  of  the  sale  of  the  other  two 
tracts  might  be  saved  for  tbe  satisfaction  of 
the  liena  of  appdlants  on  those  two  tracts. 
But  tbe  contention  for  appellees  is  tliat,  in 
view  of  the  existence  of  the  homestead  right 
in  the  40-acre  tract  at  the  time  the  original 
decree  was  entered,  such  decree  was  pri^ier 
under  the  provisions  of  Code,  S  2976,  that  tbe 
homestead  be  subjected  to  tbe  payment  of 
mortgage  Hens  thereon  only  to  tbe  extent 
of  the  deficiency  remaining  after  subjecting 
to  the  payment  of  socb  Ueaa  all  other  prtqi- 
erty  covered  by  such  nwrtgages,  end  that  a 
conveyance  of  the  homestead  40  to  Lasell 
after  the  rendition  of  tbe  decree  and  the  issu- 
ance of  the  special  execution  thereunder, 
even  though  it  amounted  to  an  «i>andonment 
of  ber  homestead  right  in  said  40  by  Mrs. 
I^gelson,  did  not  entitle  the  appellants  to  a 
modification  of  tbe  decree. 

No  authorities  have  been  presented  by 
counsel  on  dther  side  directly  involving  the 
question  now  anbmitted.    Counsel  tor  appel- 
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laotB  rely  upon  the  cases  of  Barker  t.  Rol- 
lins, 80  Iowa,  412;  Kemerer  y.  Bournes,  53 
Iowa,  172,  4  N.  W.  921,  and  Dllger  v.  Palmer, 
eO  Iowa,  117,  10  N.  W.  763, 14  N.  W.  134,  as  by 
Implication  sastalning  tbelr  position.  But  an 
examination  of  these  cases  will  show  that 
they  fall  far  short  of  sustaining  the  position 
contended  for.  In  Barker  v.  Rollins,  the  sole 
Question  seems  to  hare  been  whether  Cogge- 
shall,  who  purchased  the  mortgaged  prem- 
ises, was  entitled  by  virtue  of  his  homestead 
right  In  a  portion  thereof  on  cross-petition  to 
have  the  mortgagee  required  to  resort  to 
other  property  of  the  mortgagor  not  exempt 
from  execution  before  resorting  to  the  home- 
stead in  satisfaction  of  his  mortgage,  and  it 
Is  to  be  noticed  in  passing  that  Coggeshall 
claimed  a  homestead  right  in  the  enUre  mort- 
gage of  premises.  The  court  held  that  Cogge- 
shall's  homestead  right  could  not  ibe  set  up 
as  a  basis  for  requiring  the  mortgagee  to 
resort  to  other  property  of  the  mortgagor  be- 
fore subjecting  the  mortgaged  property  In 
which  Coggeshall's  homestead  wbs  claimed. 
It  Is  to  be  noticed  that  Coggeshall  was  not 
Claiming  any  right  as  the  grantee  of  the 
homestead  of  Bolllns,  much  less  was  he 
claiming  that  he  had  acquired  the  homestead 
right  of  Rollins  after  the  rendition  of  a  de- 
cree in  which  it  had  been  specially  provided 
that  ancb  homestead  should  be  subjected  to 
the  payment  of  the  mortgage  Indebtedness 
only  after  other  property  of  Rollins  had  been 
siAJected  to  its  satisfaction.  We  cannot  see 
that  the  situation  of  Coggeshall  In  that  case 
and  of  Lasell  in  the  case  before  us  are  In  any 
way  analogous.  In  Kemerer  v.  Bournes  it 
was  held  that  a  purchaser  of  mortgaged 
premises  from  the  mortgagor  who  assumed 
payment  of  the  mortgage  does  not  by  making 
the  purchased  premises  his  homestead  pend- 
ing proceedings  for  the  foreclosure  of  the 
mortgage,  acquire  any  such  homestead  inter- 
est as  against  the  mortgage  as  to  make  it 
necessary  that  his  'wife  shall  be  made  a 
party  to  the  foreclosure  proceeding  In  order 
to  cut  off  her  homestead  right  Tbis  case  is 
so  clearly  vTlthout  bearing  on  the  present 
controversy  that  comment  thereon  is  un- 
necessary. In  Dllger  v.  Palmer  it  was  held 
that  where  the  mortgagor  before  foreclosure 
conveys  to  another  that  portion  of  the  mort- 
gaged property  not  Included  within  his  home- 
stead he  cannot  insist  that  the  portion  of  the 
property  thus  conveyed  be  first  subjected  tn 
the  hands  of  the  purchaser  to  the  payment  of 
the  mortgage  indebtedness.  This  case  plain- 
ly has  no  application  to  the  question  now 
under  discussion. 

Before  these  appellants  acquired  their 
mortgage  Hens  on  the  two  tracts,  the  mort- 
gagor holding  the  40-acre  tract  as  a  home- 
stead was  entitled  to  Insist  that  on  foreclo- 
sure of  the  two  existing  mortgages  each 
covering  the  homestead  tract  with  the  other 
property,  such  other  prc^wrty  be  first  ex- 
hausted before  resorting  to  the  homestead 
tract.     Under  this  situation  the  appellants 


were  not  entitled  to  insist  that  for  their  pro- 
tection the  burden  of  the  two  prior  mortgages 
be  first  thrown  upon  the  homestead.  Equi- 
table Life  Ins.  Co.  t.  Gleason,  82  Iowa,  277, 
17  N.  W.  524;  Blssell  t.  Bissell,  120  Iowa, 
127,  04  N.  W.  465.  A  mortgagor  may  convey 
a  homestead  to  a  mortgagee  who  has  a  lien 
on  both  the  homestead  and  other  property 
without  giving  to  a  junior  Uenholder  on  such 
other  property  the  right  to  have  the  senior 
mortgage  first  satisfied  out  of  the  homestead. 
Linscott  y.  Lamart,  46  Iowa,  312. 

As  between  these  appellants  and  Mrs.  Eng- 
elson,  the  appellants  were  creditors  only  so 
far  as  the  homestead  tract  was  concerned, 
and  she  might  convey  the  homestead  free 
from  any  claims  of  such  creditors.  Richards 
V.  Orr,  118  Iowa,  724,  92  N.  W.  666;  Citizens' 
Sav.  Bk.  v.  Glick,  134  Iowa,  323,  111  N.  W. 
970;  Lutz  y.  RIstlne,  136  Iowa,  684,  112  N. 
W.  818.  We  are  unable  to  see,  therefore, 
how  appellants  can  have  any  better  right  by 
reason  of  the  conveyance  of  the  homestead 
by  Mrs.  Engelson  to  LaseU  to  require  the 
satisfaction  of  the  prior  mortgagee  first  out 
of  the  homestead  than  they  would  have  had 
while  the  homestead  belonged  to  Mrs.  Engel- 
son. In  one  sense  the  homestead  right  is 
personal,  and  of  course  Mrs.  Engelson  could 
not  transfer  her  homestead  right  to  Lasell. 
But  we  think  she  could  transfer  the  home- 
stead 40  as  to  which  appellants  had  no  claim 
wthatever  to  Lasell  without  subjecting  it  in 
his  hands  to  any  greater  liability  than  that 
to  which  it  was  subjected  in  her  own  bands. 

There  is  another  consideration  In  support 
of  our  conclusion  which  seems  to  us  quite 
controlling.  Before  the  conveyance  of  the 
homestead  40  'by  Mrs.  Engelson  to  Lasell, 
the  measure  of.  liability  of  that  tract  had 
been  fixed  by  the  decree  of  which  appellants 
made  no  complaint  We  think  it  would  be 
most  inequitable  to  subject  that  40  in  the 
hands  of  Lasell  holding  under  the  convey- 
ance  from  Mrs.  Ejngelson  to  a  greater  charge 
than  that  Imposed  upon  It  by  the  decree. 
T4iat  decree  fixed  the  liability  of  the  difFerent 
tracts,  and  we  think  Lasell  had  a  right  to 
rely  upon  it  as  the  measure  of  the  obligation 
which  he  assumed  in  purchasing  it  subject 
to  the  mortgages  standing  against  it  which 
had  already  been  foreclosed  and  established 
by  the  decree.  We  need  not  now  determine 
what  the  effect  of  the  abandonment  of  the 
homestead  by  Mrs.  Engelson  aft«  the  decree 
and  before  the  sale  would  have  been,  nor 
whether  these  appellants  In  such  an  event 
would  have  (been  entitled  to  a  modification 
of  the  decree.  So  long  ob  the  40-acre  tract 
remained  her  homestead,  she  held  it  subject 
to  no  other  liability  than  that  fixed  by  the 
decree,  and  subject  to  this  liability  only  she 
was  entitled  to  convey  it  to  Lasell  without 
creating  any  rights  in  favor  of  appellailts 
which  they  did  not  already  have. 

We  are  satisfied  with  the  decree  of  the 
trial  court,  and  It  is  affirmed. 
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BUTLER  V.  GliOBE  PLUMBING  &  HEAT- 
ING CO.  et  al. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Mabteb  and  Sebvant  (|  286*)— Injtjbt  to 
Servant  —  Neqlioencb— Evidence— Ques- 
tion FOB  JUBT. 

Evidence  in  an  action  for  injury  to  a 
servant  wliile  unloading  iron  pipes  from  a 
wagon  that  on  his  saying  to  the  master,  "This 
is  dangerous,"  the  master  replied,  "How  ♦  ♦  ♦ 
can  you  get  hart  when  I  hold  the  bar,"  is  no 
evidence  on  which  to  submit  the  issue  of  a 
command  to  the  servant  to  remain  where  he  was 
or  not  to  leave  his  position,  he  not  having  sug- 
gested leaving  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !  1040;  Dec  Dig.  i  286.»] 

2.  TBIAL    (§    2o2*)— INSTBUCTIONB    NOT    WAB- 

banted  bt  Evidence. 

Submitting  to  the  jury  several  grounds 
of  negligence  when  there  was  evidence  author- 
izing it  as  to  only  part  of  them  is  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  596,  602;    Dec.  Dig.  S  252.*] 

Appeal  from  District  Court.  Pollc  County; 
James  A.  Howe,  Judge. 

••Not  to  be  officially  reported." 

Action  for  damages  resulted  In  judgment 
against  defendants  from  whlcli  they  appeal. 
Reversed. 

Parker  &  Riley  and  Thos.  J.  Guthrie,  for 
appellants.    Mills  &  Perry,  for  appellee. 

LADD,  J.  For  a  year  prior  to  July  6, 1907, 
plaintiff  was  an  employ^  of  tbe  copartnership 
IvDown  as  the  Globe  Plumbing  &  Heating 
Company,  composed  of  Herman  Reicb  and 
Robert  Knauer.  Ordinarily  he  was  engaged  In 
digging  and  checking  and  repairing  water 
leaks  and  laying  sewers,  but  when  there  was 
no  such  work  to  do  acted  as  steam  fitter's 
helper,  therein  handling  radiators  and  pipes 
used  In  connection  therewith.  In  tlie  after- 
noon of  the  day  mentioned  be  was  required 
by  Reich  to  assist  him  in  unloading  from  two 
wagons,  pipes  12  or  14  Inches  In  diameter 
and  14  to  16  feet  long.  Tbe  first  wagon  was 
stopped  on  Plum  street  near  its  Intersection 
with  Sixth  avenue  about  6  feet  from  tbe  side 
wall  of  a  drug  store.  The  two  drivers  and 
another  aided,  and  tbe  first  pipe  was  safely 
placed  on  the  pavement  next  the  wall.  In 
so  doing,  tbe  end  at  tbe  rear  of  the  wagon 
was  first  let  down -by  using  a  crowbar  ^ 
or  5  feet  long  as  a  skid,  placing  the  flattened 
end  on  the  edge  of  the  wagon  platform  or 
upper  rim  of  the  wheel  and  the  other  end  on 
the  ground,  and  allowing  the  pipe  to  slide 
down  on  it  The  other  end  was  let  down  In 
the  same  way.  This  pipe  appears  to  have 
been  on  the  others  so  that  the  several  men 
bellied  at  each  end.  The  end  of  the  next 
pipe  at  the  rear  of  the  wagon  was  then  let 
down  safely.  The  other  end  was  held  on  by 
a  standard  or  stake  In  the  wagon  platform. 
.Vccording  to  plalntlfTs  testimony,  Reich  then 
said  to  plalntiir,  "Take  hold  of  that  pipe, 


and  raise  It  up  until  I  pull  out  the  front 
stake,  and  then  we  will  let  It  down  on  the. 
crowbar."  Plaintiff  raised  the  pipe,  and  Reich 
started  to  pull  the  stake  when  the  former, 
noticing  the  crowbar  slipping,  said,  "Reich. 
this  is  dangerous."  The  latter  responded: 
"How  in  hell  can  you  get  hurt  when  I  hold 
the  bar?"  put  that  instrument  on  the  wheel, 
pulled  the  stake,  tbe  bar  slipped,  and  the 
pipe  fell  down  striking  plaintiff's  hip  and  the 
instep  of  bis  foot  Reich  testified  that  he 
told  plaintiff  all  he  wanted  of  him  was  to 
keep  the  pipe  from  rolUijg,  that  "Just  about 
the  time  the  pipe  was  laid  on  the  ground  In 
some  way  or  another  It  rolled  toward  the 
end,  and  I  did  speak  In  a  sharp  way  to  But- 
ler to  keep  the  pipe  from  rolling,  but  it  was 
no  more  than  said  when  tbe  bar  slipped  off 
the  edge  of  the  platform.  I  couldn't  let  loose 
of  tbe  bar  or  the  pipe  would  come  over 
against  me.  I  was  standing  by  the  side  of 
It  Butler  was  in  front  He  kind  of  threw 
himself  back.  In  so  doing  he  got  his  foot 
under,  and  I  stepped  over  the  pipe  and  pull- 
ed the  pipe  off  his  foot  There  was  nothing 
said  about  it  being  dangerous."  The  other 
men  were  at  the  rear  end  of  the  wagon,  and 
but  one  testified,  and  he  that  Reich  said  to 
plaintiff,  "Get*  hold  here,  and  do  something." 
Another  witness  testified  that  the  customary 
way  of  unloading  such  pipes  was  to  use 
wooden  skids,  tie  a  rope  to  the  wagon,  draw 
It  over  the  pipe  to  the  other  side  where 
two  men  should  hold  tbe  rope  so  as  to  al- 
low the  pipe  to  move  down  slowly.  There 
was  testimony  to  the  effect  that  the  wagon 
was  too  close  to  the  wall  to  permit  this 
method  of  imloadlng  and  that  owing  to  street 
Improvements  in  progress  it  was  necessary  to 
pile  the  pipes  close  to  the  wall.  Such  are 
the  facts  of  the  case,  and  they  are  set  out 
somewhat  in  detail  as  best  disposing  of  the 
only  error  assigned  by  appellants  necessary 
to  be  considered. 

Six  grounds  of  negligence  were  submitted 
to  the  Jury  and  recovery  authorized  on  any 
one  of  them,  in  event  of  a  further  finding 
that  plaintiff  did  not  assume  tbe  risk  and 
was  not  guilty  of  contributory  negligence. 
Appellants  contend  that  several  of  these  are 
without  support  in  the  evidence.  That  por- 
tion of  the  charge  specifying  them  may  be 
set  out: 

"That  the  defendants  were  negligent  in 
that  they  caused  and  commanded  said  wagon 
to  be  unloaded  in  dangerous  proximity  to  said 
wall  whereby  the  plaintiff  was  confibed  be- 
tweeif  said  wall  and  ¥aid  wagon  and  could 
not  escape  from  said  falling  pipe. 

'•That  the  defendants  were  negligent  in 
that  they  failed  and  neglected  to  provide  rea- 
sonably safe,  adequate  and  sufficient  appli- 
ances and  tools  for  the  unloading  of  said 
pipe  from  said  wagon. 

"That  the  defendants  were  negligent  in 
that  they  ordered  and  directed  plaintiff  to 
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stand  and  work  in  a  dangerous  position  with 
respect  to  said  pipe  on  said  wagon  yet  to  be 
unloaded,  and  at  work  wlilcli  be  was  not  em- 
ployed to  perform,  was  unfamiliar  with,  and 
the  dangers  connected  with  which  he  neither 
understood  nor  appreciated. 

"That  the  defendants  were  negligent  in 
that  they  forbid  plaintiff  to  leave  his  then 
dangerous  position  and  work,  and  did  order 
and  command  plaintiff  to  remain  where  he 
was. 

"That  the  defendants  were  negligent  in 
that  the  defendant  Herman  Reich  did  prom- 
ise and  assure  plaintiff  that  he  would  per- 
sonally place  said  crowbar  securely  and  safe- 
ly and  remove  said  front  stake  securely  and 
safely,  and  that  thereby  no  risk  would  be  in- 
curred by  plaintiff,  which  said  Herman  Reich 
negligently  failed  to  do. 

"That  defendants  were  negligent  in  that 
said  Herman  Reich  did  give  to  plaintiff,  but 
a  few  seconds  prior  to  the  accident,  a  sudden 
sharp  and  peremptory  command  to  remain  in 
said  position  and  at  said  work  preventing 
plaintiff  from  removing  from  said  danger, 
and  immediately  precipitating  upon  plaintiff 
said  pipe." 

Taking  the  several  grounds  up  In  the  order 
stated,  it  is  to  be  said  of  the  first  that  there 
is  no  evidence  in  the  record  even  tending  to 
show  that  plalntitTs  injuries  are  attributable 
to  the  nearness  of  the  wagon  to  the  wall  or 
that  this  interfered  in  any  way  with  plaintiff 
escaping  from  the  falling  pipe.  The  evidence 
as  recited  sufficiently  Indicates  that  It  tend- 
ed to  support  the  second  and  third  grounds. 
As  to  the  fourth  gronnd,  it  is  without  support 
in  the  record.  The  response  of  Reich  to 
plaintiff's  remark,  If  made,  that  "this  is  dan- 
gerous" cannot  be  tortured  into  a  command 
to  remain  where  he  was  or  not  to  leave  his 
position.  Plaintiff  did  not  suggest  doing  so. 
It  was  no  more  than  a  protest  against  the 
suggestion  that  the  manner  of  doing  the 
work  was  dangerous.  E>iually  without  sup- 
port is  the  fifth  ground,  to  the  effect  that 
Reich  promised  to  place  the  crowbar  securely 
and  safely,  and  the  violation  of  such  promise. 
He  made  no  promise.  Of  course  he  was 
bound  to  exercise  reasonable  care  in  doing 
this  work,  regardless  of  anything  said,  and  if 
he  failed  so  to  do  he  would  be  liable  for 
consequential  damages.  But  such  Is  not  the 
purport  of  the  allegations  of  this  paragraph. 
Nor  has  the  last  ground  stated  any  support 
No  command  such  as  alleged  was  given,  but 
Reich,  if  he  spoke  as  plaintiff  testified,  did 
In  effect  insist  that  the  manner  of  performing 
the  work  was  not  dangerous.  No  more  can 
fairly  be  Inferred  from  the  language  said  to 
have  been  employed.  There  were  but  two  is- 
sues as  to  defendants'  negligence  raised  by 
the  evidence,  and  these  were:  (1)  Did  they 
adopt  a  reasonably  safe  method  In  unloading 
the  pipe?  and  (2)  did  they  furnish  reason- 
ably safe  appliances  for  the  purpose?    In 


submitting  othen  unsai^rted  by  the  evi> 
dence,  the  court  committed  prejudicial  error. 
Stein  V.  City  of  Council  Bluffs,  72  Iowa,  180, 
33  N.  W.  455;   Podhaisky  v.  Cedar  Rapids, 

106  Iowa,  543,  76  N.  W.  847;  FotherglU  v. 
FothergiU,  129  Iowa,  93, 105  N.  W.  377;  Han- 
ley  V.  Ft  Dodge  It.  &  P.  Co.,  133  Iowa,  326, 

107  N.  W.  593,  110  N.  W.  579. 

Some  other  assignments  of  error  are  ar- 
gued, but  they  are  such  as  are  not  likely  to 
arise  on  another  trial,  or  are  without  founda- 
tion. 

Because  of  that  pointed  out,  the  Judgment 
is  reversed. 


HAWK  et  al.  v.  DAT  et  al. 
(Snpreme  Conrt  of  Iowa.    Jvine  16,  1910.) 

1.  Judgment  {§  490*)— Collateeai,  Attack- 
Want  or  NoTiCK  08  Consent. 

A  Judgment  or  decree  without  notice  or 
consent  is  void,  and  may  be  attacked  directly  or 
collaterallv  wherever  any  right  based  thereon 
is  asserted. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  f  926;  Dec  Dig.  i  490.*] 

2.  JuDoicBHT  (I  470*)— Vauditt— Presump- 
tion. 

A  judgment  of  a  court  of  general  jarisdic- 
tion  is  presumed  to  be  based  on  every  essential 
jurisdictional  fact  until  the  contrary  is  shown 
by  clear  and  satisfactory  evidence;  especially, 
as  against  collateral  attack. 

[Ed.  Note. — For  other  cases,   see   Judgment, 
Cent  Dig.  {  907 ;   Dec.  Dig.  i  470.*] 

3.  Judgment  (S  499*)— Vauditt— Want  of 
jubisdiction. 

In  an  attack  upon  a  Judgment,  absence  of 
a  record  of  a  Jarisdictional  fact  does  not  over- 
come the  presumption  of  the  existence  of  such 
fact,  though  clear  and  creditable  testimony  by 
the  part^  affected  by  the  judgment  denying  sucn 
service,  is  a  very  important  and,  ordinarily,  de- 
cisive circnmstance;  the  rule  not  applying, 
however,  to  cases  dependent  upon  publication 
notice  or  other  form  of  constructive  service,  or 
proceedings  wherein  the  court  exercises  purely 
statutory  powers. 

[liM.    Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  i  940 ;   Dec  Dig.  i  499.*] 

4.  Judgment  (|  498*)— Validitt— Want  of 
jubisdiction. 

A  Judgment  construing  a  will  could  be  at- 
tacked by  heirs  in  a  partition  suit  for  want 
of  jurisdiction  of  one  of  the  parties  to  the 
judgment, 

[Ed.   Note.— For  other  cases,  see   Judgment 
D,pc  Dig.  i  493.*] 

8.  Partition  (|  114*)  —  Attobhet's  Fees  — 

Right  to  Tax. 

Though  Code,  |  4261,  provides  for  the  taxa- 
tion of  attorney's  fees  as  costs  in  partition, 
such  fees,  when  taxable,  are  a  part  of  the  costs 
within  section  4260,  which  provides  that  costs 
created  by  consent  are  not  taxable  against  a 
common  fund,  and,  where  title  to  the  property 
is  put  in  issue,  neither  party  may  have  such 
fees  taxed  against  the  common  property. 

[Ed.    Note.— For   other  cases,   see   Partition, 
Cent  Dig.  {  447 ;   Dec  Dig.  i  114.*] 

6.  Abatement  and  Rbtivai.  (§  6*)— Dispiacb- 

MENT— PBOPKIETT. 

A  suit  in  partition  having  been  reinstated 
after  dismissal,  it  was  improperly  displaced  by 
a  suit  brought  after  such  dismissal,  where  the 
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■abject-matter  waa  before  tbe  court  in  the  first 
suit,  and  all  persons  entitled  to  share  in  the 

Sroperty  had  been  made  parties,  and  a  decree 
erein  would  have  settled  the  interests  of  all 
concerned,  and  where  tbe  second  suit  joined  un- 
necessary parties  and  omitted  necessary  ones. 

[Ed.  Mote. — For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  i  6.*] 

7.  Costs  (f  256*)— Appbai/— Urdult  Volu- 

VINOCS  KECOBD. 

Where  a  record  on  appeal  containing  141 
printed  pages  could  have  been  condensed  to  SO 
pages,  the  cost  of  the  printing  will  be  taxed  np- 
on  the  latter  basis. 

TEd.  Note.— For  other  cases,  see  Costs,  Cent. 
Dfg.  i!  968-971 ;    Dec.  Dig.  i  256.*] 

Appeal  from  District  Court,  Keokuk  Coun- 
ty;   K.  E.  Wllcoxen,  Judge. 
Ttie  opinion  states  the  case.    Reversed. 

C.  M.  Brown  and  F.  L.  Goelduer,  for  ap- 
pellants. Talley  &  Hamilton,  H.  F.  Wagner, 
and  H.  F.  Goeldner,  for  appellees. 

WEAVER,  J.  Leab  Hawk,  Mary  Ann 
Hawk,  and  Rebecca  F.  Hawk  were  sisters 
and  owners  in  common  of  a  tract  of  land  in 
Keokuk  county  on  wliich  tbey  lived  In  a 
common  bome.  On  December  7,  1898,  Leah 
Hawk  died  testate.  By  the  terms  of  ber 
will  she  gave  her  one-third  interest  in  the 
land,  describing  it,  .to  her  surviving  sisters, 
also  her  personal  property,  "to  hold  and  use 
during  their  natural  lives  and  what  remains 
at  their  death  to  go  to  Robert  W.  Hawk's  chil- 
dren each  stiaring  equal."  Robert  W.  HaWk 
was  the  son  of  the  testatrix.  The  punctua- 
tion of  tbe  instrument  was  such  as  to  cast 
doubt  upon  its  proper  construction,  and  tbe 
surviving  sisters,  or  at  least  one  of  them, 
raised  the  question  whether  the  effect  of  the 
devise  was  not  to  give  them  a  fee  In  the  real 
estate  of  which  the  testatrix  died  seised. 
After  the  will  had  been  probated,  Mary  A. 
Hawk  Instituted  a  proceeding  to  construe 
this  provision  of  the  will.  The  petition  was 
filed  August  30,  1890.  It  named  Mary  Ann 
Hawk  as  plaintiff  and  Rebecca  F.  Hawk, 
Robert  W.  Hawk,  and  Frederick,  Hugh,  Lulu, 
and  Edward  Hawk,  children  of  Bobert  W. 
Hawk,  as  defendants.  This  proceeding  ap- 
pears to  have  been  pending  in  court  from  the 
date  last  mentioned  until  March  9,  1900, 
when  a  decree  was  entered  of  record  finding 
and  declaring  that,  "under  the  will  of  Leah 
Hawk,  Mary  Ann  Hawk  and  Bebecca  Hawk 
take  a  life  estate  only  in  the  real  estate  in 
said  will  described,  and  that  after  their 
death  the  same  goes  to  the  children  of  Rol>- 
ert  Hawk."  Thereafter  the  said  sisters  Mary 
Ann  and  Rebecca  continued  to  live  upon  the 
land  enjoying  its  use,  rents,  and  profits  until 
March,  1904,  when  Rebecca  died,  leaving  a 
will  which  has  been  duly  probated,  by  the 
terms  of  which  she  specifically  devised  to 
George  S.  Day  her  "one-third  Interest  and 
title"  to  the  real  estate,  describing  it.  In 
March,  1908,  Mary  Ann  Hawk  died  without 
will,  leaving  as  her  heir  a  daughter,  Cyrllda 


Hawk.  In  November  of  tbe  same  year  Fred- 
erick W.  Hawk  and  other  children  of  Bobert 
began  an  action  for  the  partition  of  the  land, 
alleging  that  the  title  thereto  was  vested  as 
follows:  One-third  thereof  in  the  children  of 
Robert  under  tbe  will  of  Leah  Hawk;  one- 
third  In  George  S.  Day  under  the  will  of  Re- 
becca ;  and  the  remaining  one-third  in  Cyril- 
da  as  the  heir  of  Mary  Ann.  To  this  pro- 
ceeding the  said  George  S.  Day,  Cyrilda 
Hawk,  and  a  minor  son  of  Robert  were  made 
defendants.  The  petition  recited  In  sub- 
stance the  facta  above  stated,  except  that  no 
reference  was  made  to  tbe  proceedings  to 
construe  th^  will  of  Leah  Hawk  or  to  the 
decree  rendered  therein,  a  record  which  rp- 
pears  to  have  been  lost  sight  of  and  the  ex- 
istence of  which  was  unknown  to  plaintiffs* 
counsel,  who  had  no  connection  with  the 
case  prior  to  the  commencement  of  partition 
proceedings.  To  this  petition  a  general  de- 
murrer was  filed,  and  the  court  announced 
its  ruling  sustaining  the  same,  whereupon 
plaintiffs  signified  their  election  to  stand 
upon  their  pleading  without  further  amend- 
ment, and  the  court  entered  upon  its  desk 
calendar  a  memorandum  for  Judgment  against 
plaintiff  for  costs  under  date  of  December  23, 
1908.  Within  a  few  days  after  this  entry 
plaintiff's  counsel  discovered  the  record  of 
the  proceedings  for  the  construction  of  the 
will,  and  oa  January  8,  1909,  gave  notice  to 
the  defendants  of  the  filing  of  a  petition  to 
reopen  the  case.  The  petition  was  filed  Jan- 
uary 14,  1909,  setting  up  the  newly  discover- 
ed record,  excusing  the  failure  to  sooner  pre- 
sent it,  and  asking  that  tbe  case  be  reopened 
and  plaintiffs  allowed  to  amend  their  petition 
and  plead  the  adjudication  had  in  the  pro- 
ceedings to  construe  the  will.  This  applica- 
tion, though  strenuously  resisted  by  the  de- 
fendants, was  sustained  on  February  20, 1909. 
To  explain  tbe  manner  In  which  the  posi- 
tion of  the  parties  plaintiff  and  defendant 
appear  to  be  reversed  In  the  title  to  tbe 
cause  as  It  comes  up  on  appeal,  it  should  here 
be  stated  that  on  Decembw  31,  1908,  after 
tbe  ruling  sustaining  the  demurrer  to  plain- 
tiff's petition  and  dismlR.°lng  their  action  had 
been  announced,  but  before  it  had  been  en- 
tered of  record  and  before  the  final  adjourn- 
ment of  the  term,  Cyrllda  Hawk  and  George 
S.  Day  instituted  another  action  for  the  par- 
tition of  the  same  property,  naming  Robert 
W.  Hawk  and  a  large  number  of  other  per- 
sons defendants.  The  children  of  said  Bob- 
ert were  not  made  defendants  therein,  but 
came  into  the  action  by  interventlMi  and 
moved  to  dismiss  the  same,  inasmuch  aa  the 
subject-matter  thereof  was  already  before 
the  court,  and.  In  the  event  that  such  motion 
was  denied,  asked  that  such  new  acUon  be 
consolidated  with  the  first  which  had  then 
been  reopened  and  was  awaiting  trial.  Aft- 
er considerable  sparring.  It  was  stipulated 
that  said  motions  should  be  submitted  to  be 
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decided  In  the  final  decree,  and  that  the  evi- 
dence on  all  the  isaaee  should  be  taken  In  a 
Btngle  hearing.  Trial  was  then  had  and 
decree  entered  to  the  effect  that  the  decree 
In  the  proceeding  for  the  construction  of  the 
will  of  Leah  Hawk  was  an  adjudication 
binding  and  concluding  Mary  Ann  Hawk, 
who  was  the  plaintiff  therein,  and  upon  all 
parties  claiming  through  or  under  her,  but 
that  Rebecca  F.  Hawk  was  not  thereby  con- 
eluded,  and  as  to  her  and  those  rightfully 
claiming  through  or  under  her  the  will  of 
Leah  should  be  held  and  construed  as  pass- 
Ing  to  them  the  fee  to  one-half  of  the  said 
Leah's  Interest  in  the  land ;  but  it  was  fur- 
ther held  that,  Rebecca  having  failed  to  dis- 
pose of  such  interest  by  the  terms  of  her 
will.  It  should  be  treated  as  intestate  proper- 
ty and  distributed  to  her  heirs  at  law.  It 
was  ordered  further  that  the  motion  of  the 
original  plaintiffs  to  dismiss  the  action  last 
instituted  for  partition  be  overruled,  that  the 
demand  for  consolidation  be  denied,  and  that 
the  maximum  statutory  attorney's  fee  be  tax- 
ed in  favor  of  plaintiffs  In  the  action  last 
begun.  From  this  decree  and  the  rulings 
above  mentioned,  the  children  of  Robert 
Hawk,  claiming  title  to  all  of  that  part  of 
the  land  of  which  their  grandmother,  Lieah, 
died  seised,  have  appealed. 

Notwithstanding  the  maze  in  which  this 
controversy  has  become  involved,  rendering 
anything  like  a  complete  statement  thereof 
very  difficult,  the  essential  propositions  to  be 
considered  are  quite  simple.  The  ultimate 
question  upon  this  appeal  is  the  extent  of 
the  Interest  of  the  children  of  Robert  Hawk 
in  the  land  of  which  their  grandmother,  Lieah 
Hawk,  died  seised.  Her  Interest  or  share  In 
the  land  was  an  undivided  one-third,  and, 
if  the  decree  construing  the  will  is  to  be  held 
valid  and  conclusive  as  against  all  parties 
therein  named,  then  their  contention  is  right, 
and  the  entire  fee  of  said  share  passed  to  the 
appellants  subject  only  to  the  life  estate  of 
Mary  A.  Hawk  and  Rebecca  F.  Hawk,  both 
of  whom  have  since  deceased.  If,  however, 
the  decree  did  not  conclude  Rebecca  F. 
Hawk,  as  was  held  by  the  trial  conrt,  then 
the  right  of  appellants  to  more  than  was  con- 
firmed to  them  by  the  decree  in  this  case  de- 
pends on  the  proper  construction  of  the  will 
as  it  may  be  determined  by  the  court 

1.  If  the  decree  construlnK  the  vrill  is  to 
be  held  effective  as  to  all  parties  therein 
named,  discussion  of  most  of  the  other  mat- 
ter treated  in  the  argnm«it  of  counsel  will 
be  rendered  unnecessary,  and  we  therefore 
give  it  first  consideration.  While  questioning 
the  lecal  correctness  of  the  construction  put 
upon  the  will  in  said  decree^  counsel  for  ap- 
pellee concede  that,  no  appeal  having  been 
taken  therefrom,  it  operates  aa  an  adjudica- 
tion against  Mary  Ann  Hawk  and  all  persons 
claiming  under  or  through  her;  but  they  doiy 
■nch  effect  as  to  Rebecca  F.  Hawk  and  her 
belrs  on  the  alleged  ground  that  while  she 
waa  named  as  a  party  to  said  proceeding,  and 


her  name  is  included  in  the  decree,  she  was 
not  in  fact  served  with  notice  and  did  not  ap- 
pear therein  nor  consent  to  be  bound  thereby. 
In  other  words,  it  is  daimed  by  the  appellee* 
that  as  to  Rebecca  F.  Hawk  the  decree  con- 
struing the  wUl  is  void  for  want  of  Jurisdic- 
tion of  her  person.-  In  the  nature  of  things, 
Rebecca  being  dead,  no  one  is  able  to  say, 
and  no  one  testifies  as  a  matter  of  knowledge, 
that  notice  was  not  served  upon  her,  or  that 
she  did  not  in  some  manner  appear  in  said 
proceedings  or  consent  thereto.  But  it  Is 
shown  that  upon  search  of  the  files  in  the 
.case  no  such  notice  of  proof  of  service  upon 
her  is  found  therein.  It  is  further  shown 
that  there  is  no  entry  or  memorandum  upon 
the  appearance  docket  of  any  return  of  such 
service  and  no  entry  there  of  any  appearance 
in  her  behalf.  On  these  facts  alone  it  Is  con- 
tended by  the  appellees,  and  the  trial  court 
evidently  so  held,  that  the  presumption  in  fa- 
vor of  the  decree  is  overcome,  and  that  as  to 
Rebecca  F.  Hawk  and  her  heirs  it  is  void. 

Under  the  rule  obtaining  In  this  state, 
there  can  be  no  serious  question  but  that  a 
Judgment  or  decree  obtained  wholly  without 
notice  or  consent  of  any  kind  is  void,  and 
Its  validity  may  be  attacked  directly  or  col- 
laterally wherever  any  right  based  thereon  is 
asserted.  But  It  Is  no  less  firmly  established 
that  the  Judgment  of  a  conrt  of  general  Ju- 
risdiction is  supported  by  a  strong  presump- 
tion of  the  existence  of  every  essential  Juris- 
dictional fact,  and  that  such  presumption 
must  prevail  until  overcome  by  clear  and  sat- 
isfactory evidence.  It  la  not  enough  for  that 
purpose  to  simply  raise  a  doubt  and  show  the 
possibility  that  no  notice  was  ever  given. 
This  is  particularly  true  where  the  attack  up- 
on the  Judgment  Is  of  a  collateral  character. 
The  rule  is  stated  in  23  Cyc.  1078  as  follows: 
"In  the  case  of  a  Judgment  rendered  by  a 
domestic  court  of  general  Jurisdiction  which 
is  attacked  in  a  coUato'al  proceeding,  there  Is 
a  presumption,  which  can  only  be  overcome 
by  positive  proof,  that  it  had  Jurisdiction 
both  of  the  person  and  of  the  subject-matter 
and  proceeded  in  the  due  exercise  of  that  Ju- 
risdiction. *  *  *  It  will  be  presumed,  un- 
less expressly  contrary  to  what  Is  .shown  by 
the  record,  that  legal  and  proper  process  was 
issued  in  the  action,  and  that  it  was  duly 
and  regularly  served  upon  the  defendants." 
The  accepted  rule  appears  to  be  that  it  is  not 
enough  to  show  that  a  present  search  of  the 
record  discloses  no  affirmative  statement  or 
showing  of  the  service  of  summons  or  no- 
tice. In  other  words,  in  an  attack  upon  the 
validity  of  a  Judgment,  absence  of  a  record  of 
a  Jurisdictional  fact  is  not  of  itself  sufficient 
to  overcome  the  presumption  of  the  existence 
of  such  fact  If  the  party  affected  by  the 
Judgment  be  living  and  testifies  clearly  In 
denial  of  such  service,  and  he  is  a  creditable 
witness,  absence  of  any  record  thereof  Is  a 
very  important  and  ordinarily  a  decisive  cir- 
cumstance. 

But  where,  as  in  the  case  at  bar,  the  only 
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basis  of  the  attack  Is  tbe  failnn  ot  the  rec- 
ord to  afflrmatlvely  sbow  servloe  or  appear- 
ance, no  authority  or  precedent  called  to  our 
attention  goes  to  the  length  of  holding  such 
showing  sufficient  to  neutralize  the  presump- 
tion of  r^ularlty  which  attaches  to  the  Judg- 
ment The  only  apparent  exception  to  this 
general  rule  is  In  cases  dependent  upon  no- 
tice by  publication  or  other  form  of  con- 
structlTe  service,  and  in  proceedings  in  which 
the  court  is  called  uiwn  to  exercise  powers 
which  are  purely  statutory.  In  such  cases 
it  has  been  held  that  to  sustain  a  Judgment 
the  record  must  itself  disclose  facts  affirma- 
tively indicating  the  several  steps  by  which 
Jurisdiction  has  been  acquired.  That  the 
general  rule  is  otherwise  has  been  too  often 
recognized  to  permit  anything  like  an  ex- 
haustive reference  to  the -authorities;  but 
tbe  following  fairly  represent  the  views  of  all 
the  courits.  In  Wright  v.  Marsh,  2  O.  Greene, 
94,  it  is  said  that  collateral  objection  to  a 
Judgment  "can  never  prove  availing  especial- 
ly when  applied  to  a  record  from  a  court  of 
general  Jurisdiction  In  which  power,  and  Ju- 
risdiction will  be  presumed  until  the  contrary 
clearly  appears.  •  .•  •  We  regard  it  as 
well  settled  that  want  of  Jurisdiction  will  not 
be  presumed  in  a  .court  of  general  authority, 
and,  where  the  record  from  such  a  court  Is 
silent  or  does  not  aver  all  the  facts  neces- 
sary to  show  that  Jurisdiction  was  properly 
exercised,  it  will  still  be  presumed  that  the 
court  legally  acquired  power  over  the  subject- 
matter  and  ov^  the  parties."  That  rule  is 
reaffirmed  In  even  stronger  terms  In  Boker 
V.  ChapUne,  12  Iowa,  206.  See,  also.  Hunger 
y.  Barlow,  39  Iowa,  641.  To  the  same  effect, 
see  Brown  on  Jurisdiction,  g  20a.  In  a  note 
to  the  foregoing  It  is  said:  "Hence  though 
the  existence  of  any  Jurisdictional  fact  may 
not  be  affirmed  upon  the  record,  it  wUl  be 
presumed  on  collateral  attack  that  the  court, 
if  of  general  Jurisdiction,  has  acted  correctly 
and  with  the  due  authority,  and  Its  Judgment 
will  be  as  valid  as  though  every  fact  neces- 
sary to  Jurisdiction  affirmatively  appeared." 
See,  also,  Gas  Co.  v.  Wheelock,  80  N.  Y.  278; 
BeneSeld  v.  Albert,  132  111.  665,  24  N.  B.  634 ; 
Swearengen  v.  Oulick,  67  111.  208;  Nlckrans 
T.  Wllk,  161  III.  76,  43  N.  B.  741;  Mens  v. 
Mehner  (Wash.)  106  Pac.  1118;  17  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  1073-1075;  23  Cya 
p.  1079. 

As  we  bare  already  Indicated,  it  was  open 
to  appellees  to  plead  and  prove  want  of  Ju- 
risdiction In  the  court  to  render  the  decree 
construing  the  will  by  an  affirmative  showing 
that  jno  notice  of  the  proceeding  was  served 
upon  Rebecca  F.  Hawk,  and  that  she  was  not 
in  any  other  manner  brought  within  the  Ju- 
risdiction of  the  court  in  that  proceeding. 
They  have  entered  such  plea,  but  the  evi- 
dence offered  is  not  that  no  service  or  notice 
was  ever  made,  but  that  the  record  does  not 
^rmatlvely  show  proof  of  service,  which  is 
a  very  different  matter.  The  absence  of  rec- 
oil of  service  or  other  fact  bringing  the  par- 


ty within  the  Jurisdiction  of  the  court  enter 
Ing  Judgment  against  him  is  tbe  very  tbiug 
which  arouses  the  presumption  of  which  we 
have  spoken.  If  the  fact  or  method  or  man- 
ner of  service  or  appearance  were  found  in 
the  record,  there  would  be  no  room  for  pre- 
sumption, and  it  would  be  an  absurdity  to 
hold  that  the  presumption  may  be  overcome 
by  pointing  to  the  very  omission  which  calls 
it  into  play.  Service  of  process  or  notice  up- 
on an  adverse  party  or  an  a]K>earance  by  him 
is  the  primary  inquiry,  the  very  first  thing  a 
court  Is  called  upon  to  consider  before  enter- 
ing Judgment  or  decree  affecting  the  rights  of 
such  party,  and  it  will  be  presumed  that,  be- 
fore attempting  to  pass  Judgment  thereon, 
the  court  satisfied  Itself  that  by  service,  ap- 
pearance^ or  otherwise  Jurisdiction  to  render 
it  had  been  obtained.  As  the  appellees  have 
produced  no  evidence  to  rebut  the  presump- 
tion which  the  law  supplies  In  support  of  the 
decree  construing  the  will,  we  need  not  enter 
upon  tbe  further  Inquiry  whether  the  rela- 
tions of  Rebecca  to  the  case  and  the  circum- 
stances surrounding  It  were  not  sufficient  to 
uphold  a  finding  that  she  knew  of  the  pro- 
ceedings and  consented  thereto  In  a  manner 
to  make  tbe  decree  res  adjudicata  as  to  her 
even  in  the  absence  of  service  of  original  no- 
tice. 

Holding  then,  as  we  do,  that  the  presump- 
tion In  favor  of  the  decree  must  prevail.  It  is 
unnecessary  for  us  to  consider  or  pass  upon 
the  construction  of  the  will  as  an  original 
proposition.  It  has  been  Judicially  constri>- 
ed,  the  presumed  regularity  of  the  proceed- 
ing has  not  been  overcome,  and  the  decree  as 
BO  entered  must  be  observed  and  effectuated 
in  a  partition  of  the  land. 

2.  Cktunsel  have  devoted  considerable  at- 
tention to  the  ruling  of  the  trial  court  refusing 
to  consolidate  the  two  actions  brought  to  par- 
tition the  land  and  dismissing  the  one  brought 
by  the  appellants.  The  facts  seem  to  be  that 
when  the  court  sustained  the  demurrer  to  the 
petition  in  the  action  brought  by  appellants, 
and  they  elected  to  stand  on  their  pleading, 
the  court  made  the  usual  memorandum  for  a 
Judgment  upon  Its  desk  calendar,  and  before 
It  had  been  entered  or  written  up  by  the 
clerk,  and  before  the  adjournment  of  the 
term,  the  appellees,  or  some  of  them,  began 
another  action  of  the  same  nature  and  had 
served  notice  upon  some  of  the  parties  named 
as  defendants  before  apptilants  discovered 
the  existence  of  the  decree  construing  the  will, 
and  secured  the  setting  aside  of  the  ruling 
upon  the  demurrer.  Appellees  then  resisted  a 
consolidation  of  the  two  proceedings  and  pro- 
ceeded to  complete  the  service  of  original  no- 
tice In  their  own  action.  The  trial  conrt 
seems  to  have  hdd  with  the  appellees  that 
the  action  last  Instituted  should  be  accorded 
the  right  of  way,  and  the  final  decree  was 
entered  therein.  It  Is  somewhat  difficult  to 
suggest  any  good  reason  for  the  strife  over 
the  precedence  between  the  two  proceedings. 
Some  things  said  in  argument  ^ve  color  to 
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the  thought  that  the  real  apple  of  discord 
open  this  feature  of  the  case  Is  the  attorney's 
fee  which  Is  provided  for  In  Code,  |  4261.  If 
so,  counsel  seem  to  have  overlooked  the  fact 
that,  where  the  title  to  property  Involved  In 
partition  proceedings  Is  put  in  issue,  and  all 
parties  are  represented  by  counsel,  neither 
may  have  attorney's  fees  taxed  at  the  ex- 
pense of  the  common  property.  McClain  y. 
McClaln,  52  Iowa,  272,  3  N.  W.  60;  Duncan 
V.  Duncan,  63  Iowa,  150, 18  N.  W.  858:  Ever- 
ett V.  Croskrey,  101  Iowa,  17,  69  N.  W.  1125; 
Finch  V.  Garrett,  102  Iowa,  388,  71  N.  W. 
429;  Beemau  y.  Kltzman,  124  Iowa,  80,  90 
N.  W.  171. 

Prior  to  the  enactment  of  this  statute  the 
courts  of  this  state  had  quite  generally  adopt- 
ed the  practice  of  allowing  attorney  fees  in 
partition  cases  where  no  contest  was  made, 
and  chapter  184  of  the  Acts  of  the  Twentieth 
General  Assembly  recognized  and  regulated 
such  practice  by  fixing  a  maximum  scale  of 
charges.  In  carrying  this  provision  into  the 
Code  (section  4261),  attorney's  fees  for  the 
plaintiff  are  provided  to  be  taxed  as  costs; 
but  the  words  "where  no  defense  is  made" 
were  omitted  from  the  sections,  and,  if  we 
were  to  look  to  this  provision  alone,  there 
would  be  colorable  support  for  the  claim  that 
such  fees  should  be  allowed  in  any  event. 
But  in  this  same  connection  we  find  that  by 
section  4260  "costs  created  by  consent"  of 
such  proceedings  are  not  taxable  against  the 
common  fund.  Attorney's  fees,  when  taxable 
at  all,  are  part  of  the  costs  and  come  within 
the  limitation  thus  fixed.  We  regard  it  clear 
that,  where  the  title  to  the  property  is  put 
in  issue,  the  L^slature  did  not  intend  to  im- 
I>ose  the  burden  of  paying  any  part  of  plaln- 
tlffs  attorney's  fees  upon  the  opposing  parties 
who  are  represented  by  counsel  of  their  own 
choosing.  The  only  Justification  for  the  prac- 
tice of  assessing  such  fees  is  in  the  fact  that 
in  a  very  large  proportion  of  cases  there  is 
no  contest  over  proportionate  shares,  and 
partition  proceedings  are  amicable  in  charac- 
ter and  brought  because  they  afford  in  many 
instances  .the  easiest  and  most  expeditious 
method  of  segregating  the  interests  of  ten- 
ants in  common,  and  the  attorney  who  insti- 
tutes the  action  is  serving  the  defendants  as 
well  as  the  plaintiffs.  Under  such  conditions 
it  is  entirely  equitable  to  provide  that  thei 
shares  of  all  parties  be  made  to  contribute! 
proportionately  to  the  expense  thus  Incurred 
for  the  common  benefit  But  where  the  title 
or  right  of  a  parly  to  share  in  the  property 
is  wholly  denied,  or  his  share,  if  any,  is  made 
a  matter  of  dispute,  and  each  employs  the 
service  of  counsel,  it  would  be  signally  unjust 
to  require  such  contribution.  In  the  case  at 
bar,  for  instance,  the  plaintiffs  in  the  pro- 
ceedings last  begun  denied  the  appellants' 
right  to  any  part  or  share  in  the  land,  and 
compelled  them  to  employ  counsel  in  their 
own  behalf  to  defend  their  rights  in  the 
courts  to  a  successful  conclusion,  establishing 
and  confirming  the  shares  as  claimed  by  them. 


and  it  hardly  needs  saying  that.  In  the  ab- 
sence of  a  statute  clearly  requiring  it,  equity 
will  not  Impose  upon  them  the  burden  of  pay- 
ing counsel  for  services  rendered  to  the  op- 
posing party  in  unsuccessful  attempt  to  de- 
feat their  title.  The  result  of  this  decision 
Is  to  give  to  the  appellants  the  very  share 
and  interest  which  they  claimed  in  the  prop- 
erty at  the  outset  of  this  litigation,  and  no 
part  of  the  taxable  costs  since  accruing  by 
reason  of  the  contest  so  made  should  be  tax- 
ed to  them  or  charged  upon  their  shares  in 
the  land. 

We  are  of  the  opinion  that,  the  ruling  upon 
the  demurrer  to  the  original  petition  having 
been  set  aside  and  the  case  reoi)ened  for  trial, 
the  court  should  not  have  displaced  it  in  ifa- 
vor  of  the  later  action.  It  is  sought  to  justify 
this  ruling  under  the  precedent  afforded  by 
Gulnn  y.  Elliott,  123  Iowa,  179,  98  N.  W. 
625,  and  because  it  is  said  that  plaintiffs  in 
the  original  case  had  not  made  defendants 
of  all  parties  entitled  to  share  in  the  land, 
and  that  such  omission  was  corrected  in  the 
action  begun  by  appellees.  If  the  reason 
stated  be  sound,  it  demonstrated  the  error  of 
the  ruling.  All  parties  whom  we  find  enti- 
tled to  share  in  the  partition  were  in  fact 
made  iwrties  to  the  action  as  originally 
brought,  while  of  the  numerous  additional 
parties  brought  into  the  second  proceeding 
none  is  found  having  any  interest  in  the  sub- 
ject-matter. Moreover,  in  that  action  appel- 
lees failed  to  make  parties  of  these  appel- 
lants whom  we  find  entitled  to  one-third  of 
the  land.  The  subject-matter  of  the  action 
was  before  the  court,  and  all  persons  entitled 
to  share  in  the  property  had  been  made  par- 
ties to  the  proceeding,  and  a  decree  entered 
therein  could  have  been  made  effective  to  set- 
tle and  adjudicate  the  shares  and  interests  of 
all  concerned.  The  bringing  of  a  second  ac- 
tion and  its  displacement  of  the  one  already 
pending  served  to  confuse  the  record,  prolong 
the  litigation,  and  increase  the  costs  without 
any  corresponding  advantage  to  any  one.  We 
are  therefore  of  the  opinion  that  so  much  of 
the  costs  as  have  been  made  by  reason  of  the 
second  action  should  be  taxed  against  the 
plaintiffs  therein,  and  that  appellants'  one- 
third  share  in  the  land  be  charged  with  no 
share  of  the  costs  of  the  litigation,  except 
such  as  would  have  been  necessary  and  prop- 
er had  no  contest  been  made.  No  attorney's 
fees  can  be  taxed  in  favor  of  either  party. 

3.  We  cannot  pass  unnoticed  the  manner 
|in  which   this   appeal   has  been   presented. 

he  abstracts  are  striking  examples  of  bur- 
ensome  fullness  and  unnecessary  repetition. 
They  contain  all  the  pleadings  in  t>oth  cases, 
together  with  motions,  demurrer,  affidavits, 
exhibits,  and  documents  copied  in  extenso,  in- 
cluding captions,  signatures  of  counsel,  and 
verifications;  the  records  in  the  action  for 
the  construction  of  the  will,  including  peti- 
tion, answers,  aflldavits,  and  decree,  set  out 
with  the  same  painful  literalness  no  less  than 
four  several  times,  the  will  of  Leah  Hawk  is 
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seven  times  repeated,  and  the  decree  constra- 
ins the  will  seven  times.  In  other  respects 
che  showing  is  unduly  voluminous  to  an  al- 
most equal  degree.  We  are  not  disposed  to 
tax  such  clearly  unnecessary  costs  In  favor 
of  parties  making  them.  The  material  mat- 
ters contained  In  the  appellants'  abstracts 
aggregating  141  printed  pages  could  well  have 
been  condensed  Into  a  clear  and  comprehen- 
sive statement  of  60  pages  or  less,  and  the 
costs  of  printing  such  abstracts  will  there- 
fore be  taxed  on  the  basis  of  the  latter  figure. 

For  reasons  hereinbefore  stated,  the  de- 
cree of  the  district  court  is  reversed,  and 
cause  remanded  for  further  proceedinjgs  In 
harmony  with  this  opinion. 

Beversed. 


OBENOHAIN  v.  HARRIS  St  CX)LE  BROS. 
(Supreme  Court  of  Iowa.    Jane  10,  1910.) 

1.  MaSTKB   and    SEBVARI    (I    167*)— INJTJBIES 

TO  Servant— Wabsiwo. 

Where  a  servant  when  ordered  to  operate 
a  ripsaw  was  instructed  that  there  was  a 
liability  of  its  "kicking  t>ack"  and  striking  him 
in  the  stomach,  and  to  avoid  such  danger  he 
should  not  stand  directly  behind  the  piece  being 
fed  into  the  saw,  such  warning  did  not  cover  the 
peril  from  a  board  being  thrown  forward  and 
upward  bringing  his  hand  into  contact  with 
the  saw  dne  to  pinciiing  and  the  alwence  of  a 
spreader. 

[£M.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  303 ;  Dec.  Dig.  S  167.*] 

2.  Mastkb  and  Skbvant  (|  282*)-IlNJTrBiES 
TO  Sbbvant— Assumed  Risk— Pleading. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, defendant  denied  the  allegations  of  the 
petition  and  pleaded  that  by  reason  of  plain- 
tilTs  employment  he  assumed  the  risk  inci- 
dent to  such  employment,  one  of  the  risks  of 
which  was  the  doing  of  the  acts  alleged  in  ills 
petition,  such  allegation  of  assumed  risk  did 
not  add  anything  to  the  general  denial  pre- 
ceding it  and  did  not  allege  that  plaintiff  as- 
sumed the  risk  of  perils  created  or  enhanced 
by  defendant's  failure  to  exercise  reasonable 
care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  2«2.»] 

8.  Masteb  and  Sebvant  (i  106*)— Injubies 
TO  Skbvant- Machineby — Ripsaw- Divid- 
es. 


plowed 
divider 


Where  a  ripsaw  which  plaintiff  was  era- 
sed to  operate  was  not  equipped  with  a 
Divider  which  was  in  common  use  on  such  saws 
when  used  for  the  kind  of  woric  plaintiff  was 
engaged  in,  and  which  would  have  effectaally 
prevented  the  accident  by  which  plaintiff  was 
injured,  failure  to  provide  a  divider  constituted 
a  violation  of  Code  Supp.  1907,  {  4999a2,  re- 
quiring the  equipment  of  a  dangerous  machine 
with  safety  appliances,  and  was  negligence 
per  Be. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  203;  Dec.  Dig.  |  108.*] 

4.  Masteb  and  Sebvant  (i  286*)— Injubies 
TO  Sebvant  — Saixtt  Applianoes  —  Ques- 
tion fob  Jubt. 

In  an  action  for  injuries  to  a  servant  by 
the  pinching  of  material  he  was  pnttine  through 
a    ripsaw    In    defendant's    factory,    whether   a 


divider  could  have  l>een  practically  applied  and 
used  on  sach  machine  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  DUf.  1 1017;  Dec.  Dig.  |  286.*] 
5.  Masteb  and   Sebvant  (|  289*)— Injubies 
TO  Servant— OoNTBiBUTOBT  Negligence- 
Question  FOB  Jubt. 

In  an  action  for  injuries  to  a  servant 
while  operating  a  ripsaw  in  defendant's  factory, 
whether  the  accident  resulted  from  placing  the 
guideboard  by  which  the  width  of  the  cut  was 
being  regulated  into  the  saw  the  wrong  enj  to, 
and  whether  plaintUf  was  negligent  in  so  doing, 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  ana 
Servant  Cent  Dig.  |  1120;   Dec.  Dig.  i  289.*] 

Appeal  from  District  Court,  Blade  Hawk 
County ;  O.  E.  Ransler,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injttry.  Judgment  for  pialntUZ,  and 
defendants  appeal.    AflSrmed. 

J.  E.  Williams,  for  appellants.  Pike  & 
Kn&pp,  for  appellee. 

WEAVER,  J.  The  defendants  are  the  pro- 
prietors of  a  factory  In  which  they  use  vari- 
ous kinds  of  wood  working  machinery.  The 
plaintiff  was  employed  in  one  of  their  shops, 
and  after  he  had  served  them  about  six  days 
was  Injured  in  the  manner  hereinafter  Indi- 
cated. 

The  evidence  on  bis  part  tends  to  show 
that  at  the  time  of  the  accident  he  was  39 
years  of  age,  and  prior  to  taldng  up  this  em- 
ployment had  been  engaged  in  various  lines 
of  work.  He  had  seen  some  service  as  a 
farmer,  as  a  carpenter,  as  a  motorman  on  the 
street  cars,  and  as  operator  of  an  interlod:- 
ing  switch.  He  had  also  on  former  occasions 
worked  for  defendants  In  their  glneroom  and 
in  piling  lumber.  He  entered  the  service  in 
which  he  was  Injured  about  March  4,  1908; 
and  was  told  by  defendants  that  their  man 
who  had  operated  a  circular  combination 
saw  or  ripsaw  had  quit,  and  for  the  time  be- 
ing they  would  put  him  at  that  work.  Upon 
his  statement  that  be  had  no  experience  with 
such  machinery  he  was  told  he  would  soon 
become  used  to  It,  and  was  directed  to  rip 
certain  boards  Into  sizes  suitable  for  some 
device  that  was  being  manufactured  In  the 
shop.  He  was  given  general  dii^ctions  con- 
cerning the  cutting  of  the  boards  and  in- 
structed that  if  he  stood  directly  behind  a 
board  when  sawing  there  was  Uablllty  of  its 
"kicking  back"  and  striking  him  in  the  stom- 
ach, and  to  avoid  this  danger  he  stionid  re- 
member not  to  stand  directly  behind  the 
piece  being  fed  Into  the  saw.  No  other  warn- 
ing was  given  him.  The  saw  was  not  pro- 
tected by  a  hood  or  shield,  nor  was  the  ma- 
chine provided  with  a  "spreader"  or  "divid- 
er" to  prevent  the  gripping  or  pindtdngof  the 
boards  upon  the  saw.  On  the  sixth  day  of 
this  employment,  a  sudden  moving  or  twist- 
ing of  a  board  whidi  he  was  then  sawing 
had  the  eflCect  to  bring  bis  band  against  the 
revolving  saw,    resulting   in  an   injury   by 
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whldi  he  lost  a  thumb  and  two  fingers.  Ac- 
cording to  his  testimony,  the  board  did  not 
"kli^  bade,"  but  "Jumped"  or  twisted  to  one 
side,  a  movement  which  the  witnesses  as- 
crtl>ed  to  the  pinching  of  the  board  on  the 
saw  blade.  The  injury  received  Is  charged 
to  defendants'  negligence,  and  recovery  of 
damages  therefor  Is  asked.  The  spedflcatlons 
of  negligence  are  that  defendants,  knowing 
him  to  be  lnezx)erlenced  and  unskilled  in  such 
employment,  put  him  to  work  with  said  saw 
without  proper  instruction  or  warning  con- 
cerning the  danger  attending  its  operation. 
It  also  alleges  that  defendants  neglected  to 
provide  plaintiff  a  suitable  and  safe  place  to 
work,  and  failed  to  provide  for  his  use  In 
such  service  safe,  suitable,  and  proper  ma- 
chinery and  tools,  and  neglected  and  failed 
to  fumlsh  any  guard  or  protection  against 
such  accidents  as  provided  by  the  statute,  by 
reason  of  which  negligence  it  is  claimed  that 
plaintiff,  without  fault  on  his  part,  was  in- 
jured as  above  stated.  The  defendants,  deny- 
ing the  allegations  of  the  petition,  further 
pleaded  In  the  following  words:  "That  by 
reason  of  his  employment  and  the  services 
plaintiff  was  engaged  to  perform  for  the  de- 
fendants, he  assumed  the  risk  incident  to  such 
employment,  and  that  one  of  the  risks  of 
such  employment  was  the  doing  of  the  acts 
alleged  in  his  petition,  and  he  assumed  by 
reason  of  such  employment  the  Injury  of 
which  he  complains."  The  cause  was  tried 
to  a  jury,  which  returned  a  verdict  for  plain- 
tiff, and  from  the  judgment  rendered  thereon 
the  defendants  appeal. 

In  argument  In  this  court  appellants'  coun- 
sd  confines  his  attention  to  four  several 
propositions,  which  we  shall  briefly  consider 
In  the  order  of  their  statement  In  the  brief. 

1.  It  Is  said  that  the  evidence  without  dis- 
pute shows  plaintiff  to  have  been  warned 
against  the  very  peril  of  which  he  complains, 
and  that  the  allegation  of  negligence  in  this 
respect  Is  conclusively  negatived.  We  do  not 
80  read  the  record.  The  danger  of  which  he 
was  warned  was  that  of  a  board  being 
thrown  backward  from  the  saw  and  against 
bia  i>erson,  and  not  that  of  a  board  being 
thrown  forward  or  upward  drawing  his  hand 
Into  contact  with  the  saw.  As  we  under- 
stand the  evidence  of  the  construction  and 
practical  operation  of  the  saw,  these  are  dis- 
tinct perils  arising  from  different  causes,  or. 
If  not  arising  from  different  causes,  they  are 
clearly  different  perils,  and  plaintiff's  testi- 
mony tends  to  show  that  he  was  instructed 
as  to  one  only.  The  very  phrase  "kldclng 
back"  indicated  a  force  moving  from  the  saw 
in  the  direction  of  the  operator  and  not  from 
the  oiierator  forward  in  the  direction  of  the 
saw.  The  danger  suggested  was  that  of  in- 
jury from  a  flying  board,  and  the  instruction 
to  stand  on  one  side  of  the  line  of  its  prob- 
able flight  excluded  the  Idea  that  he  was  then 
t>eing  warned  of  the  liability  of  his  hand  be- 
ing drawn  or  thrown  forward  against  the 
>aw.    The  auffldency  of  the  warning  la  not 

126N.W.-«l 


so  clearly  established  as  to  enable  the  court 
to  dispose  of  it  as  a  matter  of  law,  and  there 
was  no  error  in  submitting  it  to  the  jury. 
Harney  v.  Railroad  Co.,  139  Iowa,  350,  115 
N.  W.  886;  WUder  v.  Cereal  Co.,  130  Iowa, 
263,  104  N.  W.  434 ;  liunde  v.  Cudahy,  139 
Iowa,  688,  117  N.  W.  1063. 

2.  It  is  further  argued  that  In  continuing 
to  work  after  being  warned  of  the  danger 
plaintiff  assumed  the  risk,  regardless  of  de- 
fendants' failure  to  furnish  guards  or  shields 
for  the  protection  of  their  employes  engaged 
in  operating  the  saw.  Our  conclusion  An- 
nounced in  the  preceding  paragraph,  that  the 
sufficiency  of  the  warning  given  was  a  jury 
question,  renders  discussion  of  the  objection 
here  stated  somewhat  unnecessary.  It  may 
be  well,  however,  to  call  attention  to  the 
fact  that  assumption  of  risk  arising  from  de- 
fendants' negligence,  if  any,  is  not  pleaded 
as  a  defense,  and  the  case  of  Sutton  v.  Bak- 
ery, 135  Iowa,  390,  112  N.  W.  836,  so  far  as 
it  treats  of  that  subject,  is  not  In  point  In- 
deed, the  primary  and  controlling  proposition 
In  that  decision  was  the  failure  of  the  plain- 
tiff to  show  himself  free  from  contributory 
negligence,  though  other  features  of  the  case 
were  incidentally  touched  upon.  The  allega- 
tion in  the  answer  that  plaintiff  "assumed 
the  risk  Incident  to  the  employment"  in  which 
he  was  engaged  added  nothing  whatever  to 
the  general  denial  which  preceded  it.  As  we 
have  had  frequent  occasions  to  note,  "as- 
sumption of  risk"  of  the  perils  ordinarily  in- 
cident to  an  employment  where  the  master 
uses  reasonable  care  for  the  safety  of  the 
servant  Is  one  thing,  while  "assumption  of 
risk"  from  perils  created  or  enhanced  by  th($ 
master's  lack  of  reasonable  care  is  another 
thing,  and  for  the  master  to  have  the  benefit 
of  such  defense  it  must  be  affirmatively 
pleaded  and  proved.  The  answer  In  this  case 
alleges  assumption  of  the  risk  first  mention- 
ed only,  and  thereby  adds  nothing  to  the  is- 
sues. It  does  not  plead  assumption  of  the 
risk  of  defendants'  negligence,  and  we  can- 
not therefore  consider  It.  Martin  v.  Light 
Co.,  131  Iowa,  734,  106  N.  W.  359;  Vohs  v. 
Shorthlll,  130  Iowa,  544,  107  N.  W.  417; 
Steele  v.  Orahl,  135  Iowa,  429,  109  N.  W. 
882;  Fitter  v.  Telephone  Co.,  121  N.  W.  60; 
Duffey  V.  Coal  Co.,  124  N.  W.  610. 

There  was  evidence  strongly  tending  to 
show  that  the  ripsaw  by  which  plaintiff  was 
Injured  could  have  been  protected  by  shields 
or  guards,  thereby  increasing  the  safety  of 
the  employes  operating  it,  and  especially  that 
the  pinching  of  the  board  upon  the  saw  could 
have  been  effectually  avoided  by  the  use  of  a 
divider  placed  Immediately  in  the  rear  of  the 
saw  and  entering  the  channel  cut  in  the 
wood.  This  attachment  was  shown  to  be  In 
common  use  upon  such  saws  when  used  for 
this  kind  of  work.  Failure  to  provide  such 
protection  was  a  violation  of  Code  Supp. 
1907,  I  4999a2,  and  was  therefore  negligence 
per  se.  O'Connell  v.  Smith,  141  Iowa,  1, 118 
N.  W.  266, 
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As  vre  have  already  pointed  out,  assnmptioD 
of  the  risk  tlius  negligently  created  is  not 
pleaded,  and  we  need  not  now  undertake  to 
decide  whetlier  sucli  a  plea  can  be  made 
availing  in  any  case  where  the  statute  so  vio- 
lated Is  one  enacted  for  the  special  benefit 
of  the  employe,  as  distinguished  from  a  meas- 
ure which  is  primarily  Intended  for  the  bene- 
fit of  the  public  generally.  That  question 
has  never  been  definitely  decided  by  ns,  and 
we  refrain  from  its  discussion  until  a  case  is 
presented  calling  for  its  decision. 

3.  The  appellants  next  say  there  Is  an  en- 
tire absence  of  testimony  showing  that  a 
divider  could  be  practically  applied  and  used 
on  the  particular  kind  of  machine  by  which 
plaintiff  was  injured.  There  was  ample  on 
this  point  to  take  the  question  to  the  Jury. 
One  witness  at  least  says  "the  divider  is  in 
ordinary  and  common  use  upon  snch  saws 
when  used  for  ripping,"  and  nearly  all  the 
expert  witnesses  speak  of  It  as  In  general  use 
and.  describe  It  in  a  manner  to  Indicate  its 
practicability  In  operating  ripsaws  generally. 
While  the  leading  witness  for  the  defendants 
says  there  has  never  been  made  a  divider  for 
"this  kind  of  machine,"  and,  though  he  has 
seen  hundreds  of  "these  machines,"  there  is 
not  one  in  this  country  "equipped  with  a  di- 
vider," he  does  not  say  that  such  protection 
is  not  practicable  or  cannot  be  supplied.  Giv- 
ing the  statements  of  appellants'  witnesses 
their  strongest  effect,  they  do  no  more  than 
raise  an  issue  of  facts  which  waa  for  the 
jury  alone  to  decide. 

4.  Was  the  plaintiff  guilty  of  contributory 
negligence  as  a  matter  of  law?  It  is  so  con- 
tended for  the  appellants.  It  Is  the  theory  of 
the  defense  that  the  board  plaintiff  attempt- 
ed to  saw  or  the  guiding  board  by  which  the 
width  of  the  cut  was  being  regulated  was 
wider  at  one  end  'than  the  other,  and  that 
the  pinching  of  the  saw  was  caused  by  the 
mistake  or  fault  of  plaintiff  In  putting  the 
wrong  end  of  the  piece  to  the  front,  thereby 
creating  a  tendency  to  crowd  or  pinch  upon 
the  saw.  An  examination  of  the  record 
makes  It  by  no  means  clear  that  this  is  the 
true  explanation  of  the  accident  It  is  at 
best  a  theory  which  may  be  true.  E>ven  If 
true,  we  think  the  court  cannot  say  as  a  mat- 
ter of  law  that  the  danger  was  so  apparent, 
or  that  plaintiff  had  been  so  long  In  this  em- 
ployment, that  as  a  man  of  ordinary  intelli- 
gence he  ought  to  have  known  the  peculiar 
danger,  if  any,  caused  by  sawing  the  board 
from  one  end  .rather  than  the  other. 

No  errors  are  assigned  upon  the  introduc- 
tion of  testimony,  and,  while  exceptions  were 
noted  to  the  instructions,  none  are  argued  in 
this  court.  Upon  a  record  so  presented  the 
chief  Inquiry  must  be  whether  the  action  Is 
one  In  which,  after  giving  the  appellee  the 
benefit  of  the  most  favorable  Inferences  to 
be  reasonably  drawn  from  all  the  testimony, 
this  court  must  say  as  a  matter  of  law  he 


has  made  no  case.  Upon  each  easehtlal  prop- 
osition we  find  there  was  evidence  for  the 
jury,  and  there  Is  shown  no  reversible  error 
making  necessary  another  trial.    . 

The  judgment  of  the  district  court  is  af- 
firmed. 


In  re  CROCJKBIR'S  ESTATE. 

STUART  et  aL  v.  CROCKER  et  aL 

(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  FBATTDtrtENT  CONVBTANCES  (J  52*)— HOJIE- 
8TBAD— VAUnlTT. 

The  homestead  Is  not  subject  to  the  pay- 
ment of  the  debts  of  the  owner  who  may  dis- 
pose of  it  as  be  sees  fit,  so  that  he  may,  while 
insolvent  and  in  contemplation  of  suicide,  con- 
ve,y  the  same  to  his  wife  to  enable  her  to 
take  her  distributive  share  of  his  estate  from 
other  lands  of  which  he  may  die  seised. 

[Eld.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Ceiiit.  Dig.  {  118:  Dec.  Dig.  S 
52.*] 

2.  Deeds  (i  SS*)— Deuvert  to  Thibd  Per- 
son. 

Where  a  husband,  after  determining  to 
commit  suicide  before  the  return  of  his  ab- 
sent wife,  executed  a  deed  of  land  to  bis  wife 
and  delivered  it  to  a  third  person,  with  direc- 
tions to  deliver  it  to  his  wife  on  her  return, 
and  the  husband  committed  suicide  liefore  the 
wife's  return,  there  was  a  Bu£Scient  delivery 
of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  130,  134;   Dec.  Dig.  §  5a*] 

S.  Homestead  ($  138*)— Rights  of  Subviv- 

iNo  Wipe— Election. 

In  a  suit  by  the  administrator  of  an  in- 
solvent estate,  brought  in  the  interests  of  the 
creditors,  the  widow,  made  a  defendant,  did  not 
in  her  pleadings  make  any  claim  to  the  home- 
stead, but  claimed  that  she  was  not  bound  to 
take  her  share  so  as  to  include  the  dwelling 
house  used  as  a  homestead.  Subsequently  she 
claimed  the  homestead  under  a  deed  from  her 
husband.  She  had  no  knowledge  of  the  deed 
at  the  time  of  the  original  pleadings.  Held 
that,  under  Code,  §  3620,  authorizing  inconsist- 
ent defenses,  the  widow  could  resist  the  claim 
of  the  creditors  by  pleading  absolute  title  to 
the  homestead,  as  well  as  her  right  to  take  her 
distributive  share  so  as  not  to  include  the  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Dec  Dig.  §  138.*] 

4.  Pbaudclent  Conveyances  (|  52*)— Hoick- 
stead— Vauditt. 

A  deed  by  an  insolvent  conveying  hia  home- 
stead and  other  property  la  valid  as  to  the 
homestead,  though  Invalid  as  to  the  other  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  ' 
Conveyances,  Cent  Dig.  i  118;    Dec.   Dig.   i 
52.*] 

5.  Homestead  (§  188*)— Rights  or  Suavmira 

Wife— Statutes. 

Under  Code,  §  .3367,  providing  that  the  dis- 
tributive share  of  the  surviving  spouse  shall  be 
set  off  80  as  to  include  the  ordinary  dwelling 
house  given  by  law  to  the  homestead  unless  she 
prefers  a  different  arrangement  "but  no  sudi 
arrangement  shall  be  permitted  unless  ther«  be 
sufficient  property  remaining  to  pay  the  debts 
of  the  decedent"  re-enacting  Code  1873.  i 
2441,  except  that  the  quoted  clause  takes  the 
place  of  the  clause  that  "no  different  arrange- 
ment shall  be  permitted  where  it  would  have  the 
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effect  of  pKjadidn^  the  rights  of  creditora," 
the  ihare  of  the  widow  of  an  insolvent  must 
be  so  set  ofT  to  her  that  it  will  include  the 
dwelling  house  given  by  the  law  to  the  home- 
stead. 

[E}d.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  t  138.*] 

Appeal  from  District  Court,  Lucas  County ; 
S.  W.  Elchel'berger,  Judge. 

The  opinion  states  the  case.  Affirmed  on 
first  appeal,  and  reversed  on  second  appeal. 

G.  G.  Fancher  and  T.  M.  Stuart,  (or  appel- 
lants. T.  Ml.  Stuart,  Jr.,  and  O.  A.  &  L.  B. 
Bartholomew,  for  app^ees. 

SHERWIN,  J.  In  November,  1908,  T.  M. 
Stnart,  Jr.,  administrator  of  tiie  estate  of 
Frank  R.  Crocker,  deceased,  filed  In  the  dis- 
trict court  a  petition  in  which  it  was  alleged 
that  the  estate  of  Frank  R.  Crocker  was  in- 
solvent; that  claims  amounting  to  the  sum 
of  $809,323  had  then  been  filed  and  allowed 
and  that  there  were  still  other  claims  against 
said  estate  aggregating  the  sum  of  $350,000. 
The  petition  alleged  the  death  of  Crocker  on 
the  3l8t  day  of  October,  1907,  and  that  he 
died  seised  of  certain  real  estate;  that  Mrs. 
Minnie  E.  Crocker,  his  widow,  became  the 
absolute  owner  of  the  undivided  one-third  in- 
terest therein  by  operation  of  law,  and  the 
children  of  the  deceased  above  named  be- 
came by  operation  of  law  the  owners  of 
the  remaining  undivided  two-thirds  Inter- 
est In  said  real  estate,  subject  only  to  the 
rights  of  the  creditors  of  the  deceased.  The 
petition  thus  filed  was  an  application  for  au- 
thority to  sell  real  estate  for  the  payment  of 
the  debts  of  the  estate.  Following  the  filing 
of  the  administrator's  petition  Minnie  E. 
Crocker  filed  in  said  court  her  election  to 
take  her  distributive  share  of  the  real  estate 
belonging  to  the  estate  of  her  hnsband  In  the 
language  following:  "Now,  therefore,  this 
certifies  that  the  said  Minnie  E.  Crocker, 
wife  of  said  Frank  R.  Crocker,  hereby  elects 
to  claim,  take  and  receive  the  one-third  in- 
tere.st  or  share  in  all  the  real  estate  of  which 
deceased  died  seised,  including  the  one-third 
interest  or  share  in  said  homestead  property. 
She  claims  that  said  homestead  property  Is 
exempt  from  the  payment  of  any  and  all 
debts  against  said  estate,  and  In  view  of  her 
election  to  take  the  olae-third  Interest  or 
share  therein,  the  remaining  two-thirds  In- 
terest or  share  therein  will  pass  to  the  five 
children  of  the  deceased.  That,  as  the  cred- 
itors of  said  estate  are  not  interested  in  said 
homestead  property,  there  is  no  necessity  of 
partitioning  or  dividing  the  same  between 
her  and  said  children  at  this  time;  and  as 
it  would  be  very  difficult  if  not  impossible  to 
sell  said  property  at  this  time  for  its  full 
value,  she  does  not  desire  that  any  order  be 
made  In  relation  thereto,  but  desires  to  pre- 
serve and  protect  her  one-third  share  therein, 
and  for  this  purpose  files  herein  this  state- 


ment of  her  dection."  In  a  cross-blU  Mrs. 
Crocker  asked  that  her  interest  In  all  the 
lands  of  which  her  husband  died  seised  be 
established,  and  that  a  partition  of  said  lands 
be  made  by  a  sale  thereof,  but  she  therein 
made  no  dalm  to  the  homestead,  nor  did  she 
mention  it.  The  children  of  Mrs.  Crocker, 
some  of  whom  were  adults,  were  made  par^ 
ties  defendant  by  the  plalntlSs  herein.  They 
all  answered  Independently  of  the  answer 
and  cross-bill  of  their  mother,  alleging  that, 
because  of  their  mother's  election  to  take  her 
one-third  distributive  share  of  all  of  the 
real  estate,  the  other  two-thirds  interest  or 
share  In  the  homestead  property  passed  to 
them  under  the  law,  exempt  from  the  debts 
of  their  father.  On  the  trial  Mrs.  Crocker 
claimed  that  she  was  not  obliged  to  take  her 
distributive  share  of  the  estate  so  that  it 
would  Include  the  homestead,  but  the  trial 
court  found  against  such  contention  and  or- 
dered her  share  set  oft  to  her  so  that  it 
would  Include  the  dwelling  bouse  given  by 
law  to  the  homestead.  From  such  order  she 
appealed. 

After  the  decree  above  referred  to  had  been 
entered  and  an  appeal  taken  therefrom,  Mrs. 
Crocker  filed  In  the  original  action  a  peti- 
tion denominated  a  second  or  amended  peti- 
tion, in  which  she  alleged  that  "said  Frank 
iR.  Crocker,  deceased,  on  or  about  the  29th 
day  of  October,  1907,  with  the  intent  and  ex- 
pectation of  committing  suicide,  executed  to 
his  wife  Minnie  E.  Crocker,  a  deed  to  bis 
homestead  property  •  •  •;  that  Imme- 
diately after  the  execution  of  said  deed  said 
Frank  R.  Crocker  placed  the  same  in  an  en- 
velope and  delivered  the  same  to  one  Emma 
Powell,  with  directions  to  deliver  the  same 
to  his  wife,  the  said  Minnie  JB.  Crocker ;  that 
at  that  time  the  said  iMlnnie  E.  Crocker  was 
absent  from  him  and  in  the  state  of  Illinois, 
and  that  said  Frank  R.  Crocker  did  not  ex- 
pect that  she  would  return  home  for  a 
few  days;  that  knowing  that  his  wife  was 
absent  from  the  state  of  Iowa,  and  that  she 
would  not  return  for  a  few  days  and  until 
after  the  3l8t  day  of  October,  190i,  he  did 
not  expect  or  Intend  that  said  deed  would 
be  delivered  to  her  during  bis  lifetime,  but 
he  did  expect  and  Intend  that  said  deed  would 
be  delivered  to  her  after  his  death."  It  was 
further  alleged  that  at  that  time  the  said 
Frank  R.  Crocker  was  "the  cashier  of  the 
First  National  Bank  of  Charlton,  Iowa,  and 
said  bank  had,  through  his  mismanagement, 
become  hopelessly  insolvent,  and  he  was  ex- 
pecting that  a  government  examiner  of  bonks 
would  appear  in  Charlton  on  the  31st  day  of 
October,  1907,  to  examire  paid  bank,  and 
knowing  that  the  said  bank  was  bankrupt,  he 
expected  that  said  condition  of  said  bank 
would  become  known  on  the  31st  day  of  Oc- 
tober, 1907 ;  that  In  view  of  this  fact  he  de- 
termined to  convey  his  said  homestead  prop- 
erty   •    •    •      to  his  wife,  and  commit  sui- 
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dde  on  the  night  following  the  80th  day  of 
October,  1907,  whldi  he  did";  that  the  en- 
yel(H>e  containing  8ald  deed  waa  delivered  to 
Minnie  E.  Crocker  by  said  Emma  Powell  on 
the  2d  day  of  Movember,  1007;  that  there- 
after said  papers  with  others  were  delivered 
to  Onilford  Crocker,  a  son  of  the  deceased, 
who  was  soon  afterwards  appointed  adminis- 
trator of  d.eceased.  It  was  still  further  al- 
leged that  Mrs.  Crocker  paid  no  attention  to 
the  papers  or  property  of  her  deceased  bus- 
band,  leaving  all  of  her  business  connected 
therewith  in  the  hands  of  her  son,  Onllford 
Crocker,  and  her  attorney,  T.  M.  Stuart; 
that  the  said  Stuart  had  no  knowledge  of  the 
existence  of  said  deed  until  after  the  former 
decree  was  entered  in  the  case;  that  he  was 
at  one  time  advised  by  QuUford  Crocker  that 
he  had  found  among  the  papers  of  his  father 
deUv«red  to  him  by  said  Emma  Powell  a 
deed  conveying  to  his  mother  a  parcel  of  real 
estate  adjoining  the  homestead  property,  but 
that  said  Stuart,  laboring  under  the  Impres- 
sion that  sold  deed  simply  included  the  Pep- 
per property,  informed  said  Guilford  Crocker 
that  he  thought  It  void  because  of  the  in- 
solvency of  his  father  when  it  was  made. 
The  prayer  of  the  amended  petition  was  that 
the  former  decree  Be  so  changed  as  to  estab- 
lish her  individual  ownership  of  the  home- 
stead property  under  said  deed,  and  also,  to 
establish  her  right  to  a  one-third  interest  in 
all  of  the  other  real  estate  belonging  to  said 
estate.  The  administrator,  Stuart,  and  Jami- 
son, the  receiver  of  the  bank,  demurred  to 
the  petition  as  amended  on  the  following 
grounds,  among  others:  "<2)  Said  petition 
shows  that  the  widow  elected  to  take  her  dis- 
tributive share,  and  that  the  matter  as  to 
whether  or  not  such  distributive  share  should 
include  the  homestead  in  question,  has  been 
fully  adjudicated;  (3)  that  said  petition 
shows  that  said  widow  and  children  claimed 
in  a  former  proceeding  in  this  court  that 
when  the  widow  elected  to  take  her  one- 
third  distributive  share  In  the  real  estate  in 
lieu  of  her  homestead  rights,  that  said  home- 
stead property  descended  to  the  widow  and 
children  exempt  from  debts  and  the  widow 
having  elected  to  claim  the  one-third  interest 
in  said  property,  the  remaining  two-thirds 
passed  to  the  children  and  that  said  matters 
were  fully  adjudicated  in  said  proceeding, 
and  the  said  widow  and  children  having 
elected  to  pursue  such  course  therein,  are 
now  precluded  from  oi>ening  up  said  case 
and  litigating  such  subject-matter  upon  a  ba- 
sis ••  •  contrary  to  that  relied  upon  by 
them  in  the  first  proceeding  and  are  estopped 
from  claiming  title  at  this  time  under  the 
purport  of  the  deed  set  out  in  said  petition ;" 
that  the  petition  shows  that  Crocker  was  in- 
solvent at  the  time  the  deed  to  his  wife  was 
made,  and  that  said  deed  was  made  with  the 
intention  and  expectation  of  committing  sui- 
cide, and  was  without  consideration,  and  in- 
cluded the  homestead  with  other  property, 
and  the  saldi  deed  waa  therefore  fraudulent 


and  void;  that  the  deed  was  void 'under  the 
circumstances  of  its  execution  because  the 
law  provides  that  the  distributive  share 
shall  be  so  set  off  as  to  Include  the  dwelling 
house  given  by  law  to  the  homestead,  and 
such  conveyance  would  prejudice  the  rights 
of  the  creditors  of  the  estate ;  that  said  peti- 
tion shows  that  there  was  no  legal  delivery 
of  the  deed ;  that  the  facts  pleaded  did  not 
entitle  the  plaintiff  to  relief.  The  demurrer 
was  sustained  generally,  and  the  widow  and 
children  electing  to  stand  upon  their  petition, 
judgment  was  entered  dismissing  the  same; 
and  they  appeal.  The  appeals  were  sobmlt- 
ted  together. 

Frank  B.  Crocker  had  the  absolute  right 
to  deed  the  homestead  to  his  wife,  no  matter 
what  his  Indebtedness  or  motive.  Mo  cred- 
itor had  a  lien  thereon,  and  it  not  being  sub- 
ject to  the  payment  of  his  debts,  he  mig^t 
sell  It  or  give  it  away  if  he  wanted  to,  and 
no  creditor  can  complain  of  such  action. 
Dettmer  v.  Behrens,  106  Iowa,  585,  76  N.  W. 
853,  6S  Am.  St  Bep.  326,  and  cases  cited 
therein.  Nor  can  It  make  any  difference  that 
he  deeded  It  to  his  wife  in  contemplation  of 
suicide,  and  for  the  purpose  of  enabling  her 
to  take  her  distributive  share  of  his  estate 
from  other  lands  of  which  he  might  die 
seised.  Had  he  seen  fit  to  do  so,  he  might 
have  conveyed  the  homestead  to  a  stranger 
without  consideration,  and,  so  far  as  his 
creditors  are  concerned,  no  question  could  be 
made  as  to  the  validity  of  such  conveyance. 
And  such  a  conveyance  could  not  possibly 
affect  or  diminish  the  distrU>utive  share  of 
the  widow  in  his  other  lands.  Oeditors  be- 
came such  with  knowledge  of  the  homestead 
rights  and  of  the  right  of  a  widow  to  a  dis- 
tributive share  in  the  estate  of  her  husband, 
hence  a  conveyance  of  property  upon  which 
they  have  no  lien  and  which  they  cannot 
subject  to  the  payment  of  their  claima 
against  the  debtor  is  not  prejudicial  to  them, 
and  they  cannot  complain  thereof.  Bicbards 
V.  Orr,  118  Iowa,  724,  92  N.  W.  655. 

There  can  be  no  serious  question  as  to  the  ' 
sufficiency  of  the  delivery  of  the  deed  in  I 
question  If  the  averments  of  the  pleadings  I 
are  true,  and  for  the  purposes  of  this  case  | 
they  must  be  so  considered.  If  Crocker  made  i 
the  deed  after  he  had  fully  made  up  his  mind 
t»  kill  himself  before  the  return  of  his  wife, 
and  gave  the  deed  to  Miss  Powell  with  di-  ' 
rectlons  that  It  be  given  to  Mrs.  Crocker  ap-  I 
on  her  return  home,  such  acts  would  consti- 
tute a  good  delivery.  Foreman  v.  Archw, 
130  Iowa,  49,  106  N.  W.  372,  and  cases  died 
therein. 

The  appdlees  do  not  claim  that  Mrs. 
Crocker  had  knowledge  of  the  deed  of  the 
homestead  to  her  before  the  original  decree 
was  entered.  In  their  brief  and  argument 
they  say  that  the  "only  question  in 'this  sec- 
ond aiH)cal  is  as  to  the  validity  of  the  deed 
In  question."  But  they  do  insist  that,  if  It  be 
conceded  that  the  conveyance  of  the  home- 
stead waa  valid,  and  that  a  aufficleut  excuse 
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has  been  made  tor  not  claiming  ttae  Iiom» 
stead  therennder  before  the  decree  was  en- 
tered orlg^lnally,  the  position  of  the  appel- 
lants in  now  prosecuting  the  appeal  from  the 
first  decree  amotmts  to  nn  election  of  reme- 
dies, and  that  they  should  not  be  heard  on 
the  second  appeal. 

This  case  does  not,  however,  fall  within 
the  general  rule  relating  to  the  election  of 
remedies  or  estoppel.  Here,  the  original  suit 
was  brought  In  the  Interests  of  the  creditors 
alone,  and  Mrs.  Crocker  and  her  children 
were  made  defendants.  In  neither  her  an- 
swer nor  her  cross-bill  did  Mrs.  Crocker 
make  any  claim  to  the  homestead  as  a  part 
of  her  distributive  share  under  the  statute. 
Nor  did  she  make  any  other  claim  to  it 
Under  the  law  she  was  entitled  to  her  dis- 
tributive share  in  all  of  the  realty,  and  there 
was  no  possible  way  under  the  statute  where- 
by she  could  avoid  taking  such  share  so  as 
to  include  at  least  one-third  of  the  value  of 
the  homestead.  Mrs.  Crocker's  position  at  all 
times  was  that  she  was  not  bound  to  take 
ber  share  so  that  it  would  include  the  dwell- 
ing house  used  as  a  homestead.  She  never 
bas  in  our  Judgment  elected  to  pursue  any 
remedy.'  She  has  at  all  times  been  a  defend- 
ant except  as  she  in  her  cross-bill  alleged 
ber  Interest  in  the  land  substantially  as  it 
bad  been  declared  by  the  plaintiffs.  Instead 
of  claiming  the  homestead  la  the  original 
proceedings,  she  was  trying  to  escape  having 
It  set  apart  to  her,  and  in  now  claiming  to 
own  it  by  virtue  of  a  conveyance,  she  is  not 
pursuing  an  inconsistent  remedy.  The  most 
that  may  be'  said  is  that  she  has  discovered 
an  additional  reason  why  she  should  not  be 
compelled  to  take  her  distributive  share  so 
as  to  include  the  homestead,  and  in-  doing 
this  she  is  doing  no  more  than  the  law  au- 
thorizes her  to  do.  The  children  were  claim- 
ing an  interest  In  the  homestead,  it  is  true, 
but  this  they  had  a  perfect  right  to  do,  and 
Mrs.  Crocker's  rights  cannot  be  affected  by 
their  action.  Code,  §  3C20,  provides  that 
inconsistent  defenses  may  be  pleaded,  and  we 
are  of  the  opinion  that  under  that  statute 
Mrs.  Urocker  would  have  the  right  to  resist  the 
claim  of  the  creditors  by  pleading  absolute 
title  to  the  homestead  in  herself,  and  also  her 
right  to  take  her  distributive  share  so  as  not 
to  Include  the  homestead. 

It  is  also  said  that,  because  the  deed  in 
question  conveyed  other  property  to  Mrs. 
Orocker,  it  is  invalid  as  to  the  homestead 
property.  We  are  cited  to  no  authority  so 
holding,  however,  and  we  do  not  know  of  any 
reason  for  such  a  rule. 

On  the  first  appeal  but  one  question  is  in- 
volved, and  that  is  whether  the  creditors  can 
compel  the  widow  to  take  her  distributive 
share  so  that  it  shall  include  the  dwelling 
bouse  given  by  law  to  the  homestead.  The 
determination  of  this  question  requires  us  to 
construe  a  statute,  Code,  |  S307,  which  was 
enacted  with  the  adoption  of  the  present 
Code  in  1907.    It  is  as  follows:    "The  dls- 


tributive  share  of  the  survivor  shall  be  set 
off  BO  as  to  include  the  ordinary  dwelling 
house  given  b;  law  to  the  homestead,  or  so 
much  thereof  as  will  be  equal  to  the  share 
allotted  to  her  by  the  last  section,  unless  she 
prefers  a  different  arrangement;  but  no  such 
arrangemrat  shall  be  permitted  unless  there 
be  sufficient  property  remaining  to  pay  the 
debts  of  the  decedents."  This  section  is  the 
same  as  section  2441  of  the  Code  of  1873, 
with  this  exception:  The  last  clause  of  sec- 
tion 2441  provided  that  "no  different  arrange- 
ment shall  be  permitted  where  it  would  have 
the  effect  of  prejudicing  the  rights  of  cred- 
itors"; while  the  last  clause  of  section  3367 
provides  that  "no  such  arrangement  shall  be 
permitted  unless  there  be  sufficient  property 
remaining  to  pay  the  debts  of  the  decedents." 
Under  the  law  as  it  stood  before  the  enact- 
ment of  section  8367,  It  was  held  that  the 
creditors  could  not  compel  ttae  vridow  or  sur- 
vivor to  so  take  her  distributive  share  as  to 
totclude  tbe  dwelling  honse.  In  re  Elstate  of 
Cbnlson,  95  Iowa,  686,  64  N.  W.  766.  See, 
alBO,  Kite  v.  Kite,  79  Iowa,  491,  44  N.  W. 
716. 

In  the  Conlson  Case  it  was  also  held,  fol- 
lowing our  previous  decisions,  that,  when  the 
survivor  terminates  his  right  to  the  home- 
stead by  abandonment,  tbe  homestead  char- 
acter is  not  terminated,  but  the  homestead 
descends  to  the  dilldren'free  from  the  debts 
of  the  deceased  owner.  Johnson  v.  Gaylord, 
41  Iowa,  362.  In  the  Coulson  Case  it  was  also 
said,  "The  decisions  to  which  we  have  re- 
ferred authorize  the  conclusion  that  the  sur- 
viving husband  or  wife  may  elect  to  take  a 
distributive  share  of  the  real  estate  of  the 
deceased  spouse,  which  shall  not  include  the 
homestead  which  was  owned  by  the  decedent; 
that  creditors  cannot  prevent  such  apportion- 
ment; and  that  when  it  is  made  the  home- 
stead will  descend  to  the  issue  of  the  dece- 
dent, and  retain  its  exempt  character  in  their 
hands."  The  cases  holding  that  the  home- 
stead descended  to  the  heirs  of  the  decedent 
when  abandoned  by  the  survivor  were  bot- 
tomed on  the  fact  that  the  homestead  right 
vras  only  a  possessory  one.  Butterfleld  v. 
Wicks,  44  Iowa,  310.  But  the  distributive 
share  of  the  survivor  is  entirely  separate  and 
distinct  from  the  homestead  right,  and  the 
survivor  cannot  have  both.  Meyer  v.  Meyer, 
23  Iowa,  859,  92  Am.  Dec.  432;  Butterfleld 
V.  Wicks,  supra.  Where  the  distributive 
share  is  set  apart  to  the  survivor,  it  vests 
absolute  title  in  him.  Ajnd,  when  there  is  an 
election  to  take  the  distributive  share,  it 
amounts  to  an  abandonment  of  homestead 
rights.  In  re  Coulson,  supra;  Butterfleld  v. 
Wicks,  supra. 

The  Legislature  has  the  undoubted  power 
to  fix  the  homestead  rights  and  to  say  what 
the  distributive  share  of  the  surviving  spouse 
shall  be,  and  from  what  lands  or  property  it 
shall  be  set  apart  If,  therefore,  section  3367 
requires  such  share  to  be  so  set  off  as  to  in- 
clude the  dwelling-house  given  by  law  to  the 
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homestead,  the  election  Of  the  surrlTor  to 
take  his  dlstribntlTe  share  and  a  decree  In 
conformity  therewith  would  vest  the  BurvlTOr 
with  a  fee  title  to  the  homestead,  and  the 
heirs  would  have  no  right  therein. 

In  re  Estate  of  Ooulso'n  was  decided  In 
October,  1896,  by  a  majority  opinion  of  the 
court.  In  the  dissenting  opinion  <tf  Judge 
Granger,  he  said,  speaking  of  the  majority 
opinion:  "The  proposition  as  stated  is: 
When  the  owner  of  a  homestead  and  of  other 
real  estate  dies  Intestate,  leaving  a  surviving 
husband  or  wife,  and  Issue,  and  the  survivor 
abandons  the  homestead,  and  elects  to  take 
of  the  real  estate  the  distributive  share,  as 
^vided  by  law,  may  that  share  be  so  taken 
as  not  to  include  the  homestead,  and  the 
homestead  be  permitted  to  descend  to  the 
issue  of  the  deceased  spouse  free  from  all 
liability  for  the  debts  of  the  decedents?" 
As  thus  stated  that  case  presented  the  pre- 
dse  question  before  us  In  the  Instant  case. 
The  majority  opinion  therein  was  based  on 
the  construction  that  had  previously  been 
given  section  2411  of  the  C!ode  of  1873,  In 
connection  with  the  other  homestead  stat- 
utes. These  decisions  were  based  on  the  rea- 
soning that  the  creditors  could  not  be  preju- 
diced l^  permitting  the  survivors  to  take 
his  distributive  share  without  including  the 
homestead,  because  the  creditors  had  no  right 
to  the  homestead  in  the  first  instance.  Sec- 
tion 3367  In  positive  and  unmistakable  lan- 
guage says  that  tihe  dwelling  house  shall  be 
included  in  the  share  so  set  ofC,  unless  there 
be  sufficient  property  remaining  to  pay  the 
debts  of  the  decedents. 

We  do  not  see  how  the  Intent  of  the  law- 
makers could  have  been  made  clearer,  and  it 
is  equally  as  dear  to  us  that  the  particular 
language  was  not  used  without  a  purpose. 
In  the  report  of  the  C!ode  Oommiseloners  no 
change  in  the  old  section  was  made;  the 
change  was  made  by  the  Legislature,  which 
Is  significant  On  the  proposition  Involved 
in  this  branch  of  the  case  the  trial  court  was 
clearly  right,  and  its  Judgment  will  therefore 
be  affirmed. 

While  one  ground  of  the  demurrer  to  the 
second  petition  was  that  there  was  an  adju- 
dication in  the  first  trial,  the  question  is  not 
argued  by  the  aiJpeUees,  and  hence  we  do 
not  determine  it 

On  the  first  appeal  the  Judgment  is  af- 
firmed, and  on  the  second  appeal  the  Judg- 
ment is  reversed. 

Affirmed  on  first  appeal,  and  reversed  on 
second  appeal. 


REUBBR  V.  NEGLES. 

(Supreme  Court  of  Iowa.    June  16,  1010.) 

1.  Frauds,  Statute  of  (§  125*)— C!onstruc- 

TION. 

The  statute  of  frauds  does  not  forbid  an 
oral  contract,  nor  render  an  oral  contract  in- 
valid ;    but  it  only  forbids  oral  evidence  of  a 


contract  which  is  within  the  statute,  and  it  per- 
mits a  plaintiff  to  call  defendant  as  a  witness 
and  to  establish  the  alleged  contract  by  Iiis 
oral  evidence  if  he  can. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  t  276;   Dec.  Dig.  i  125.*] 

2.  B^AUDS,  Statute  of  (|  156*)— Cowtkacts — 
Issues. 

Where,  in  an  action  on  a  written  contract 
for  the  sale  of  crops  of  popcorn,  the  pleading 
of  defendant  made  no  issue  as  to  the  oral  modi- 
fications pleaded  by  plaintiff  as  to  the  time  of 
delivery,  except  that  defendant  averred  that  the 
com  should  be  delivered  as  soon  as  the  same 
was  In  popping  condition,  while  plaintiff  aver- 
red_  that  the  time  of  delivery  was  to  be  at  his 
option,  and  the  undisputed  testimony  showed 
that  plaintiff  exercised  his  option,  if  he  bad  any, 
on  a  designated  date,  and  at  that  time  direrted 
a  delivery,  provided  the  com  was  in  popping 
condition,  and  defendant  claimed  that  the  com 
was  in  popping  condition  at  that  time,  and  the 
issues  were  whether  the  com  was  in  that  con- 
dition at  that  time,  and  which  party  breached 
the  contract,  the  question  of  the  applicability 
of  the  statute  of  frauds  did  not  arise,  and  panu 
evidence  on  the  issues  was  admissible. 

[ESi.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §{  370-372;  Dec  Dig.  { 
156.»] 

3.  Frauds,    Statutb    of    (i    72*)— Saik    of 
Chops — Contracts. 

An  oral  contract  for  the  sale  of  a  crop 
not  In  existence  is  valid  and  provable  by  parol 
by  virtue  of  Code,  f  4626,  and  any  subsequent 
modifications  of  the  contract  may  be  proved  by 
parol. 

[E>d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  116;    Dec.  Dig.  f  72.»] 

4.  Trial  (5  340»)— Verdict— Modifications. 

Where  the  jury  were  instructed  to  return 
a  verdict  for  plaintiff  for  a  specified  sum  or 
nothing,  but  returned  a  verdict  for  a  less  si'm, 
the  court  could  at  most  set  asid^  the  verdict 
subject  to  the  condition  that  defendant  submit 
to  the  larger  verdict  or  to  a  new  trial,  and  a 
verdict  for  a  less  sum  than  authorized  by  the 
evidence  may  not  be  corrected  by  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   §§705-799;    Dec.  Dig.  |  340.*] 

5.  New  Trial  (§  75*)- Verdict  Contkabt  to 
Evidence. 

Where  there  was  evidence  to  sustain  the 
verdict  in  the  amount  rendered,  there  was  no 
ground  for  a  new  trial  to  either  party,  thong'h 
there  was  evidence  authorizing  a  larger  verdict. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §8  151,  152;    Dec.  Dig.  {  75.*] 

6.  Appeal  and  Error  (|  1175*)— Disposition 
OF  Case  on  Appeal. 

Where  there  was  no  error  entitling  defend- 
ant to  a  new  trial,  the  action  of  the  court  in 
correcting  the  verdict  by  increasing  the  amount 
thereof  did  not  justify  the  granting  of  a  new 
trial ;  but  the  court  on  appeal  could  enter  judg- 
ment on  the  verdict  as  rendered  by  the  jury, 
plaintiff  not  asking  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |t  4573,  4574 ;  Dec  Dig.  § 
1175.»] 

Appeal  from  District  Court,  Ida  County; 
F.  M.  Powers,  Judge. 

Action  for  damages  for  breach  of  contract 
There  was  a  verdict  for  the  plaintiff  for 
$133.50.  On  motion  of  the  plaintiff,  the  trial 
court  raised  the  verdict  to  $749  and  entered 
Judgment  for  such  amount  on  the  theory  that 
the  plaintiff  was  entitled  to  recover  such  sum 


*For  otber  cases  sm  same  topic  and  section  NUllBBR  la  Dec.  *  Am.  Diss.  U07  to  date,  *  Reporter  Indexes 
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or  nothing.  The  defendant  moved  for  a  new 
trial,  which  motion  was  overruled.  The  de- 
fendant appeals.    Reversed  and  remanded. 

Johnston  Bros.,  for  appellant  W.  A.  Hel- 
Bell,  for  appellee. 

EVANS,  J.  The  original  negotiations  be- 
tween the  parties  resulted  in  a  written  con- 
tract entered  into  on  April  13,  1905,  as  fol; 
lows:  "Odebolt,  Iowa,  April  13,  (K.  This 
agreement  made  this  day  between  Aug.  H.  W. 
Beuber,  of  Odebolt,  Iowa,  and  Frank  Negles, 
■of  Arthur,  Iowa,  witnesseth:  That  said  Ne- 
gles has  sold  his  1904  and  1905  crops  of  pop- 
corn to  said  Beuber.  Said  Negles  agrees  to 
deliver  his  1904  crop  on  or  before  September 
15,  1905,  in  good  marketable  condition,  shell- 
ed, at  $1.20  per  hundred  pounds  in  elevator 
at  Arthur,  free  from  mould,  in  popping  condi- 
tion, and  agrees  to  deliver  his  1905  crop  in 
good  marketable  condition  any  time  after 
November  15,  1906,  In  crib  at  Odebolt  unless 
crib  can  be  secured  at  Arthur,  in  which  case 
«ald  Negles  will  deliver  bis  popcorn  at  Ar- 
thur, Iowa.  Said  Beuber  agrees  to  pay  for 
<rrop  of  19W  at  rate  of  $1.20  per  hundred 
pounds  and  seventy-Sve  cents  per  hundred 
pounds  for  1905  crop  at  time  of  delivery,  and 
also  agrees  to  pay  said  Negles  as  part 
payment  In  July,  1903,  $300.00.  [Signed] 
Frank  Negles.    Aug.  H.  W.  Reuber." 

At  the  time  this  contract  was  entered  into, 
-defendant's  1904  crop  was  In  his  crib  and  the 
1905  crop  was  yet  to  be  planted.  On  the  8th 
day  of  June^  1906,  this  contract  was  orally 
modified  to  the  extent  that,  in  lieu  of  $300  to 
be  paid  In  July  to  Negles,  the  sum  of  $75 
should  be  paid  in  June,  and  such  sum  was 
then  and  there  paid  and  accepted  on  the  8th 
day  of  June.  In  August,  1905,  the  1904  corn 
was  delivered  and  paid  for;  the  previous 
payment  of  $75  being  applied  on  such  pur- 
chase price.  At  that  time  a  further  oral 
modification  was  agreed  upon  to  the  extent 
that  the  delivery  of  1905  should  be  delayed 
-until  the  summer  of  1906.'  In  November, 
1905,  this  latter  oral  modification  was  fur- 
ther modified  to  this  extent,  that  the  defend- 
ant should  then  forthwith  deliver  about  22,- 
000  pounds  of  corn  in  crib  at  Arthur,  Iowa ; 
this  amount  being  a  surplus  for  which  the 
defendant  bad  not  sufficient  crib  room.  This 
quantity  was  received  by  the  plaintiff  and 
paid  for.  Upon  the  delivery  of  this  quantity 
of  corn  a  further  oral  modification  was  agreed 
upon  between  the  parties  to  this  extent,  that 
the  1903  com  to  be  delivered  in  the  summer 
of  1906  should  be  delivered  shelled  instead 
of  on  the  cob  And  In  the  crib,  and  that  its 
price  as  shelled  should  be  $1.25  per  hundred, 
Instead  of  $.75  per  hundred  on  the  cob.  To 
this  extent,  there  is  no  dispute  between  the 
parties  as  to  the  terms  of  the  modification. 
Certain  points  of  dispute  between  them  as  to 
«uch  terms  will  be  noticed  later  on.  On  May 
15,  2906,  defendant  notified  the  plaintiff  that 
4be  com  was  in  popping  condition  and  he  de- 


sired to  shell  and  deliver  the  same.  The 
plaintiff  agreed  to  come  out  and  examine  it, 
and  he  did  come  out  and  examine  the  same 
on  May  29th.  He  did  not  see  defendant  that 
day,  the  defendant  being  absent  on  a  trip; 
but  he  left  word  with  defendant's  son  that  he 
might  deliver  the  com.  The  defendant  re- 
turned home  on  June  15th,  and  on  that  day 
received  through  his  son  the  mes.snge  from 
plaintiff.  Thereupon  he  went  to  plaintiff  on 
June  IGth  and  offered  to  shell  and  deliver  the 
corn  forthwith.  At  this  time  the  plaintiff 
was  not  willing  to  take  an  immediate  deliv- 
ery of  the  corn  on  the  alleged  ground  that  it 
was  not  In  popping  condition.  The  final  word 
of  this  day's  conversation,  according  to  the 
defendant,  was:  "I  told  him  if  he  didn't  take 
the  corn  I  will  sell  it  to  somebody  else."  At 
this  time  the  corn  was  worth  on  the  market 
from  $1.25  to  $1.40  per  hundred.  The  defend- 
ant did  thereupon  enter  into  some  negotia- 
tions with  another  dealer,  but  consummated 
no  contract  On  the  30th  day  of  June^  the 
plaintiff  made  a  formal  demand  for  the  corn 
which  was  refused  by  the  defendant  The 
testimony  of  the  plaintiff  at  this  point  is  that 
on  this  day  the  defendant  first  agreed  to  com- 
ply with  the  demand  and  afterwards  refused. 
The  testimony  of  the  defendant  Is  that  he  did 
not  on  this  day  agree  to  deliver,  but  immedi- 
ately refused.  At  or  about  this  time,  the 
com  was  worth  $2.10  on  the  market  On 
July  2d  defendant  sold  to  another  his  entire 
crop,  consisting  of  81,720  pounds,  for  $2.10 
per  hundred. 

1.  Appellant  contends  that  the  contract  be- 
tween the  parties  was  one  within  the  statute 
of  frauds,  and  was  therefore  required  to  be 
In  writing;  that  any  alleged  oral  modifica- 
tion thereof  converted  it  into  a  parol  con- 
tract ;  and  that  no  oral  evidence  was  admis- 
sible In  favor  of  plaintiff  as  a  basis  for  af- 
firmative relief.  This  point  was  urged  in  the 
form  of  objections  to  evidence  offered  on  be- 
half of  plaintiff,  and  the  same  question  is 
presented  herei  On  behalf  of  plaintiff.  It  is 
urged  that  the  question  thus  argued  by  the 
defendant  does  not  arise  upon  this  record, 
and  we  think  the  plaintiff  must  be  sustained 
in  this  contention.  It  is  conceded  and  plead- 
ed by  both  parties  that  there  was  an  oral 
modification  of  such  written  contract  Each, 
.party  sets  out  in  his  pleading  the  terms  of 
the  alleged  oral  modification.  The  defendant 
in  his  answer  sets  out  such  oral  modification 
as  follows:  "Avers  the  facts  to  be  that  some 
time  in  August  1905,  by  mutual  consent  be- 
tween the  parties  hereto,  eald  written  con- 
tract was  abandoned  and  set  aside,  and  It 
was  then  and  there  orally  agreed  by  and  be- 
tween the  parties  hereto  that  plaintiff  was  to 
purchase  of  the  defendant  his  1905  crop  of 
popcorn.  That  the  same  was  to  be  delivered 
by  this  defendant  at  Arthur,  Iowa,  as  soon  as 
the  same  was  in  popping  condition,  for  which 
the  plaintiff  was  to  pay  defendant  $1.25  per 
hundred  pounds  shelled  corn.    That  In  May, 
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1906,  8ald  corn  being  In  popping  condition, 
tUs  defendant  tendered  the  same  to  plaintiff, 
and  plaintiff  failed  and  refused  to  accept  or 
to  pay  for  the  same.  And  a^in  in  June, 
1006,  this  defendant  again  tendered  said  com 
to  the  plaintiff,  and  this  plaintiff  refused  ta 
accept  the  same  or  to  pay  <for  the  same." 

These  averments  are  precisely  the  same  as 
the  averments  of  the  plaintiff  in  bis  petition, 
except  that  the  plaintiff  arers  that  the  time 
of  delivery  In  the  summer  of  1006  was  to  be 
at  his  option ;  whereas,  the  defendant  avers 
that  such  delivery  was  to  be  made  when  the 
com  was  in  "popping  condition."  Under  the 
evidence  this  difference  in  the  pleadings  has 
become  quite  immaterial.  Under  the  undis- 
puted testimony  the  plaintiff  exercised  his  op- 
tion, if  any  he  had,  on  May  29th,  and  at  that 
time  directed  a  delivery.  The  only  difference 
in  the  testimony  of  the  two  parties  at  this 
point  Is  that  the  plaintiff  contends  that  be 
directed  such  delivery  at  that  time  provided 
the  com  was  in  good  popping  condition.  He 
also  testified  as  a  witness  that  he  ascertained 
from  subsequent  tests  that  It  was  not  in  good 
popping  condition.  The  contention  of  the  de- 
fendant as  a  witness  was  that  it  was  in  good 
popping  condition  at  that  time.  After  May 
29th,  therefore,  the  Issue  between  the  parties 
was  confessedly  narrowed  down  to  the  ques- 
tion whether  the  com  was  in  popping  condi- 
tion. If  it  was,  the  defendant  had  a  right 
to  deliver  the  same  forthwith  according  to 
the  terms  of  the  oral  contract  as  he  claimed 
it,  and  he  had  the  same  right  to  deliver  it 
according  to  the  terms  of  plaintiff's  direction 
in  the  exercise  of  bis  alleged  option  on  May 
20th,  as  testified  to  by  the  plaintiff. 

Our  statute  oi  frauds  Is  a  statute  of  evi- 
dence. It  does  not  forbid  an  oral  contract 
nor  render  an  alleged  oral  contract  void  or  in- 
valid. It  only  forbids  oral  evidence  of  a  con- 
tract which  Is  within  Its  provisions.  It  per^ 
mlts  the  plaintiff  to  call  bis  adversary  as  a 
witness  and  to  establi^  the  alleged  contract 
by  his  oral  evidence  if  he  can.  In  this  case 
the  pleading  of  the  defendant  made  no  issue 
as  to  the  terms  of  the  oral  modification  plead- 
ed except  at  the  one  point  already  indicated 
and  which  we  hold  to  be  immaterial.  The 
vital  issue  made  by  the  parties  under  their 
pleadings  was:  Which  of  them  was  guilty  of 
breaching  the  contract?  Oral  evidence  on 
this  question  is  not  covered  by  the  statute  of 
frauds.  The  evidence  on  behalf  of  defend- 
ant tended  to  show  that  the  plaintiff  was 
himself  guilty  of  a  breach  of  the  contract  by 
his  verbal  refusal  on  June  16tb  to  receive  an 
immediate  delivery.  If  the  plaintiff  was  Jus- 
tified In  this  refusal,  then  the  evidence  of  the 
defendant  tended  to  show  a  breach  of  the  con- 
tract on  bis  own  part  on  that  date  in  his  an- 
nouncement of  purpose  to  sell  to  another  be- 
cause of  the  plaintiff's  refusal.  Substantially 
the  only  issue  submitted  to  the  Jury  by  the 
trial  court  was  the  question  of  which  party 
was  guilty  of  the  breach,  although  the  atten- 


tion of  the  jnry  was  not  directed  on  this  qnea- 
tion  to  the  particular  date,  June  16th. 

Defendant  requested  the  following  inatmc- 
tlon  <No.  6):  "U  you'  find  that  defendant  has 
established,  by  a  pr^)onderance  of  the  evi- 
dence, that  the  contract  in  controversy  was 
as  claimed  by  defendant,  to  wit,  that  the 
com  should  be  accepted  by  the  plaintiff  as 
soon  as  the  same  was  dry  and  in  popping 
condition,  and  you  should  further  find  that 
said  corn  was  dry  and  in  popping  condition 
on  the  16th  day  of  June,  lOOG,  and  that  the 
defendant  tendered  the  com  to  plaintiff  and 
he  refused  to  accept  the  same,  thai  yon  are 
told,  as  a  matter  of  law,  that  the  plaintiff 
cannot  recover,  and  your  verdict  must  be  for 
the  defendant"  And  this  was  given  by  the 
court  in  substance  under  the  same  number. 

There  Is  the  further  consideration  that 
there  were  four  successive  oral  modifications, 
and  that  performance  or  part  performance 
was  had  In  pursuance  of  the  first  three.  If 
by  reason  of  these  oral  modifications  the 
contract  between  the  iwrtles  became  parol  as 
a  matter  of  law,  then  it  became  such  parol 
contract  on  June  8,  1005.  At  that  time  the 
crop  of  1905  was  not  in  existence,  and  an 
oral  contract  with  reference  thereto  was 
valid  and  provable  by  oral  evidence  accord- 
ing to  section  4626  of  the  Code.  We  do  not 
see  how  the  subseqnent  modifications  could 
change  the  contract  In  respect  to  the  parol 
character  thus  acquired  on  June  8th,  nor 
change  the  relation  which  it  sustained  to  the 
statute  ot  frauds. 

Without  passing  at  all,  therefore,  nor  in- 
timating any  opinion  as  to  the  legal  merits  of 
the  point  here  raised  by  appellant,  we  are 
well  satisfied  that  the  argument  is  not  avail- 
able to  him  upon,  this  record. 

2.  As  already  indicated,  the  verdict  was 
for  $133.00.  The  plaintiff  filed  a  motion  that 
the  verdict  be  "corrected,"  and  that  |749  be 
Inserted  as  the  amount  thereof,  in  lien  of  the 
amount  inserted  by  the  Jury.  This  motion 
the  court  sustained  and  In  form  corrected 
the  verdict  and  entered  a  Judgment  for  $749. 
This  was  done  manifestly  upon  the  theory 
that,  if  the  Jury  found  for  the  plaintiff  at 
all,  it  could  not  be  for  less  than  the  larger 
sum  named.  In  so  changing  the  verdict,  the 
trial  court  manifestly  erred.  If  It  were  true 
on  the  record  that  the  verdict  should  have 
bem  for  $749  or  nothing,  even  then  the  trlul 
court  would  be  warranted  only  in  setting 
aside  the  verdict  and  granting  a  new  trlnl. 
It  is  argued  by  appellee  at  this  point  that 
the  trial  court  would  have  been  Justified  in 
instructing  the  Jury  that,  if  they  found  for 
the  plaintiff,  it  must  be  for  |749  and  no  lesst. 
and  that  if,  in  the  face  of  such  instracUon. 
the  Jury  had  rendered  a  verdict  for  $133JSO, 
such  verdict  would  be  In  plain  disregard  of 
the  Instructions,  and  the  court  would  there- 
fore be  Justified  in  Ignoring  the  lesser  sum 
found  by  the  Jury,  and  Inserting  the  larger 
amount  stated  In  the  Instructions.  The  ar- 
gument is  not  supported  by  onr  previous  de- 
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cMona,  nor  Is  It  sound  In  principle.  Bren  If 
the  court*  had  instructed  the  jury  to  return  a 
yerdlct  for  the  plaintiff  for  $749  or  nothing, 
and  U  the  verdict  actually  returned  by  the 
Jury  for  $188.50  had  been  rendered  In  the 
face  of  such  instruction,  even  then  the  court 
could  only  set  the  rerdict  aside,  except  that 
it  might  Impose  a  condition  upon  the  defend- 
ant that  he  submit  to  the  larger  Judgment 
or  submit  to  a  new  trial.  This  Is  the  utmost 
extent  to  which  we  have  ever  gone  in  such 
cnfes.  It  Is  argued  that-  a  finding  in  favor 
of  the  plaintiff  for  any  sum  is  equivalent  to 
a  special  finding  that  he  was  entitled  to  re- 
cover, and  that,  where  the  amount  of  bis 
recovery  was  a  mere  matter  of  computation 
under  the  law,  the  court  might  state  such 
amount  In  Its  instructions;  and,  If  so,  that 
It  might  equally  insert  the  amount  In  the 
verdict  after  Its  return  if  the  Jury  Ignored 
such  instruction.  But  if  a  Jury  were  in- 
structed to  return  a  verdict  for  $749  or  noth- 
ing, and  If  In  the  face  of  such  instructions 
it  returned  a  verdict  for  $183.SO,  it  could  as 
well  be  argued  that  the  refusal  of  a  Jury  to 
allow  $749  was  equivalent  to  a  special  find- 
ing th^t  he  was  not  entitled  to  recovery  at 
BlL  So  that  a  verdict  for  the  plaintiff  for 
a  less  amount  than  was  warranted  under  the 
instructions  might  furnish  ground  to  either 
party  to  ask  that  it  be  set  aside. 

8.  There  is  the  further  reason  why  the  ac- 
tion of  the  trial  court  was  erroneous.  It  is 
manifest  that  the  court  proceeded  upon  the 
assumption  that  the  only  evidence  In  the  rec- 
ord tending  to  show  a  breach  of  the  contract 
related  to  June  80,  1906.  It  is  contended 
for  defendant  that  there  was  evidence  In  the 
record  tending  to  show  such  breach  on  June 
16,  1906,  and  we  think  this  contention  must 
be  sustained.  It  is  true  the  defendant  con- 
tends that  the  breach  on  June  16th  was  on 
the  part  of  the  plaintiff,  and  it  may  be  that 
the  preponderance  of  the  evidence  is  to  that 
effect.  If  the  Jury  should  find,  however,  that 
the  plaintiff  was  Justified  in  his  refusal  of 
June  16th,  then  the  evidence  did  tend  to 
show  a  breach  then  and  there  on  the  part 
of  the  defendant.  The  trial  court  in.structed 
the  Jury  that  the  measure  of  (Jaiu^ges  was 
the  difference  between  the  contract  price  and 
the  market  price  on  the  date  of  the  breach. 
Applying  this  instruction  to  June  16tb  and 
the  state  of  the  market  on  that  date,  the 
verdict  was  In  exact  accord  with  that  in- 
struction and  the  evidence. 

We  think,  therefore,  that  there  was  evi- 
dence to  sustain  the  verdict  in  the  amount 
rendered,  and  that  in  this  respect  the  verdict 
furnished  no  ground  for  a  new  trial  to  either 
party.  For  this  error  in  entering  Judgment 
for  a  larger  amount  than  the  verdict,  the 
case  must  be  reversed  and  remanded.  The 
appellant  asks  that,  if  the  case  be  reversed 
upon  this  ground,  we  remand  It  for  a  new 
trial.     This  demand  Is  resisted  by  the  ap- 


pellee as  we  understand  his  argument  In 
any  event,  the  appellee  did  not  ask  for  a  new 
trial  In  the  court  below,  nor  does  he  ask  here 
that  the  case  be  remanded  for  a  new  trial  if 
reversed  on  this  ground.  We  find  no  error 
In  the  record  entitling  the  defendant  to  a 
new  trial.  It  will  be  ordered,  therefore,  that 
the  Judgment  below  be  reversed,  and  that 
the  case  be  remanded,  with  directions  to  the 
trial  court  to  enter  Judgment  on  the  verdict 
as  rendered  by  the  Jury  for  $133.50  with  6 
per  cent.  Interest  thereon  from  the  date  of 
the  verdict 
Reversed  and  remanded. 


SBDDON  V.  WESTERN  UNION  TEIiE- 
GRAPH  CO. 

(Supreme  Court  of  Iowa.-   June  16,  1910.) 

1.  CoBPOBATiONS  (J  507*)— Actions— CiJiiMS. 

Code,  i  2164,  providing  that  certain  dam- 
age suits  ttgainst  corporations  shall  not  be  main- 
tained unless  a  written  claim  is  presented  with- 
in 60  days  after  the  cause  of  action  accrues, 
is  designed  to  enable  the  corporation  to  in- 
vestigate the  circumstances  while  the  facts  are 
ascertainable;  and  is  substantially  complied 
with  by  the  serving  of  an  original  notice  and 
the  filing  of  a  petition  within  such  period. 

[E<d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  t  507.»] 

2.  TlXKOBAPHS  AND  TXLSPHONXa  (|  04*)  — 
TKLEORAMS— DKIJiTED   DBI.IVBBT. 

In  a  suit  against  a  telegraph  company  for 
"failing"  to  deliver  a  death  mesRage,  the  petition 
W4B  not  unavailable  as  a  substitute  for  the 
written  claim  of  damages  required  by  Code,  g 
2164,  because  the  proof  showed  that  delivery 
of  the  telegram  was  merely  "delayed,"  where 
the  deliveiT  was  made  by  leaving  it  in  the  office 
of  plaintlFs  employer,  plaintiff  being  then  ab- 
sent for  sickness,  where  it  was  later  discov- 
ered and  sent  to  plaintiff  by  one  not  connected 
with  defendant 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  54.*] 

3.  Teleobaprs  and  Telephones  (J  74*)  — 
Teleobaub— Delated  Deliveby— Action— 
Inbtbitctions. 

In  a  suit  aeainst  a  telegraph  company 
for  "falling"  to  deliver  a  death  message  in- 
stmctions  predicating  liability  on  neglisent  "de- 
lay" in  delivery  were  not  erroneous  where  the 
proof  showed  that  the  delivery  was  made  by 
leaving  at  the  office  of  plaintiff's  employer, 
plaintiff  being  then  sick  at  home  where  it  was 
later  discovered  and  sent  to  plaintiff  by  one  not 
connected  with  defendant 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  74.*] 

4.  TELEGBAFHS    and    TELEPnONES    ({    68*)   — 

Death  Messages  —  Delayed  Delivery  — 

Mental  Suffebino. 

The  relationship  of  uncle  and  nephew  Is 
not  necessarily  so  remote  as  to  prevent  recovery 
of  damages  for  mental  suffering  arising  from 
a  telegraph  company's  negligent  delay  In  de- 
livering a  message  announcing  the  nephew's 
death. 

[Ed.  Note. — For  other  canes,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  H  69,  70;  Dec.  Dig. 
i  68.*] 
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5.  Texegkaphs  and  Tixephoneb  (}  66*)  — 
Death  Messages  -^  Dei,ayed  Delivebt  — 

MeNTAX   SUFFEBING — BOBDEN    OF   PBOOF. 

One  suing  for  mental  suffering  caused  by 
a  telegraph  company's  negligent  delay  in  de- 
livering a  death  message  has  the  burden  to 
show  such  close  and  affectionate  relationship 
with  decedent  as  to  give  rise  to  mental  suffering. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  61;    Dec.  Dig.  | 

6.  Teleqbaphs  and  Telephones  (J  68»)  — 
Death  Messages  —  Neolioent  Delat  — 
Mental  Scffebino. 

Relationship  between  the  addressee  of  the 
death  message  and  decedent  need  not  appear  on 
the  face  of  the  message  in  order  to  make  the 
telegraph  company  liable  for  the  addressee's 
mental  suffering  caused  by  negligent  delay  in 
delivery. 

[Ed.  Note. — For  other  canes,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  ||  69,  70;  Dec  Dig. 
§  68.*] 

7.  Telbobaphs  and  Telephones  (|  66*)  — 
Teleobahs  —  Delated  Delivebt  —  Negli- 
gence—Bubdkn  OF  Pkoof. 

When  the  burden  on  one  suing  a  telegraph 
company  for  delayed  delivery  of  a  telegram 
shows  unreasonable  delay  is  met,  the  burden 
falls  upon  the  company  to  show  want  of  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  61;  Dec.  Dig.  { 
66.*] 

8.  Teleobaphs  and  Telephones  (S  73*)  — 
Delivebt  of  Teleobam  —  Dblat  —  Negli- 
gence— Question  fob  Jubt. 

Whether  a  telegraph  company  sued  for  de- 
lay in  delivering  a  death  message  was  negli- 
gent, held,  under  the  evidence,  a  question  of 
fact. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  76;  Dec.  Dig.  | 
73.»] 

9.  Appeal  and  Ebbob  (|  999*)— Findings— 
Conclusiveness. 

A  jury  finding  on  an  issue  of  fact  is  con- 
clusive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3912-3824;  Dec.  Dig.  § 
»99.»] 

10.  Teleobaphs  and  Telephones  (§  73*)— 
Delated  Messages  —  Pboxiuate  Cause  — 
Jubt  Question. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  held, 
tinder  the  evidence,  a  jury  question  whether  the 
failure  to  receive  the  telegram  was  the  approxi- 
mate cause  of  plaintifTs  failure  to  attend  the 
funeral. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  76;  Dec.  Dig.  | 
73.*] 

Appeal  from  District  Court,  Wapello  Coun- 
ts;   C.  W.  Vermillion,  Judge. 

Action  for  damages  for  mental  pain  and 
suffering  for  failure  to  deliver  to  plaintiff  as 
sendee  a  death  message.  There  was  a  verdict 
for  plaintiff,  and  Judgment  thereon.  Defend- 
ant appeals.    AfBrmed. 

George  H.  Fearons,  Hewitt,  Miller  &  Wal- 
lingford,  and  McNett  &  McNett,  for  appellant 
W.  W.  EppB  and  Work  &  Work,  for  appel- 
lee. 


I  EVAN-S,  J.  On  February  5,  1907,  one 
George  Seddon  delivered  to  the  defendant  at 
Mystic,  Iowa,  tbe  foUowtng  prepaid  telegram: 
"2-&-1907.  MysUc,  Iowa.  To  Ralph  Seddon, 
Ruttledge,  Iowa.  Ralph  Sims  iB  dead.  Fu- 
neral here  tomorrow.  Tell  James  Seddon. 
(Signed)  George  Seddon."  This  messa^  was 
received  by  the  defendant's  operator  at  Rutt- 
ledge at  1:50  Pk  m.  on  that  day.  Ruttledge  is 
a  small  station  in  the  immediate  viduity  of  a 
coal  mining  camp,  and  Its  only  business  is 
such  as  is  Incidental  to  such  camp.  Plaintiff 
was  a  coal  miner,  but  had  been  confined  to 
his  home  with  sickness  for  some  weeks,  and 
was  so  c<mfined  on  the  date  in  question.  Tbe 
defendant's  operator  carried  the  message  to 
the  coal  office,  and  made  inquiry  concerning 
the  sendee,  but  failed  to  elicit  any  informa- 
tion. He  "stuck  it  in  a  grating  at  the  office" 
and  left  it  there.  The  only  person  in  the  of- 
fice was  the  bookkeeper,  Mary  Robinson,  and 
it  is  in  dispute  in  the  evidence  whether  tbe 
operator  called  her  attention  to  the  fact  that 
he  was  leaving  the  message  or  not.  He  tes- 
tified as  a  witness  that  he  spoke  to  her  about 
it,  and  she  testified  that  she  heard  no  such 
statement,  and  did  not  know  that  the  mes- 
sage was  left  there.  It  was  discovered  about 
1  o'clock  on  the  next  day  by  one  Erskine  who 
inclosed  it  in  an  envelope  addressed  to  James 
Seddon,  a  son  of  the  plaintiff.  James  receiv- 
ed it  the  same  afternoon,  and  carried  it  to 
the  plaintiff  who  lived  a  quarter  of  a  mlie 
away.  It  is  claimed  by  the  plaintiff  that  the 
failure  to  deliver  the  telegram  to  him  on  the 
afternoon  of  its  receipt  prevented  his  attend- 
ing the  funeral  which  occurred  at  Mystic  40 
miles  away,  and  that  he  suffered  great  men- 
tal pain  because  thereof. 

1.  The  first  ground  of  reversal  pressed  upon 
our  attention  by  the  appellant  is  that  tbe 
plaintiff  failed  to  comply  with  section  2161, 
in  that  he  never  presented  to  the  defendant 
company  any  claim  in  writing  for  his  alleged 
damages.  As  against  this.  It  is  shown  by  the 
plaintiff  that  he  began  his  action  on  March 
5,  1907,  by  serving  original  notice  upon  the 
defendant,  and  that  his  petition  was  filed  on 
March  11,  1907,  and  that  his  action  was 
brought  for  the  March,  1907,  term,  which 
commenced  on  the  25th  day  of  March,  and 
that  the  defendant  appeared  to  the  action 
on  the  20th  day  of  March. 

The  question  presented  for  our  considera- 
tion is  whether  this  state  of  facts  Is  a  suffi- 
cient compliance  with  section  2161  which  pro- 
vides that  "no  action  for  the  recovery  of  such 
damages  shall  be  maintained  unless  a  dalm 
therefor  is  presented  in  writing  to  such  com- 
pany, officer,  or  agent  thereof  within  sixty 
days  from  the  time  cause  of  action  accrues." 
It  is  the  contention  of  appellant  that  no  ac- 
tion could  be  brought  until  after  the  presen- 
tation of  the  claim  in  the  manner  above  pro- 
vided.  This  argument  is  based  upon  the  anal- 
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4>gy  of  other  statutes  and  oar  holdings  there- 
on. One  of  such  statutes  Is  section  8528  of 
the  Code  which  provides  that  no  action  on  an 
unliquidated  demand  against  a  county  shall 
be  "brought  until  the  same  has  been  present- 
ed to  such  board  and  payment  demanded  and 
refused  or  ignored."  We  have  held  that  the 
presentaticm  of  a  demand  under  this  section 
Is  a  condition  precedent  to  the  right  to  main- 
tain suit  against  the  county.  Sections  1050 
and  1031,  which  relate  to  suits  against  spe- 
cial charter  cities,  require  a  written  verified 
statement  <rf  an  alleged  injury  to  lie  present- 
«d  and  filed  with  the  city  recorder  within  SO 
days  after  the  Injury,  and  forbids  suit  to  be 
brought  until  30  days  after  such  filing.  We 
have  held  that  the  presentation  and  filing  of 
«och  statement  30  days  before  suit  brought 
was  a  condition  precedent  to  the  bringing  of 
the  same.  Ulbrecht  v.  Keokuk,  124  Iowa,  1, 
«7  N.  W.  1062;  Kenyon  v.  Cedar  Raplda,  124 
Iowa,  196,  99  N.  W.  602.  Upon  the  analogy 
of  these  cases  the  appellant  contends  that 
the  same  rule  should  be  applied  In  the  con- 
struction of  section  2164.  It  will  be  noted 
that  the  language  of  section  21tU  is  essential- 
ly different  from  that  contained  in  the  other 
aectlons  referred  to.  Section  3528  forbids  an 
action  to  be  "brought  untU,"  etc.  Section 
2164  provides  that  no  action  shall  be  "main- 
tained unlest."  The  manifest  purpose  of  sec- 
tion 2164  is  that  the  defendant  company  shall 
have  timely  notice  of  the  claim  for  damages 
while  the  event  is  recent  and  the  facts  are 
fresh.  This  object  is  of  course  attained  by 
the  bringing  of  the  action  and  the  filing  of 
the  petition  within  the  60-day  period  provided 
for  by  the  statute.  The  statute  does  not  in 
terms  forbid  the  bringing  of  the  action  be- 
fore the  presentation- of  the  claim  provided 
only  that  the  claim  be  presented  within  60 
clays.  If  a  written  claim  had  been  presented 
simultaneously  with  the  service  of  the  notice. 
It  would  undoubtedly  have  complied  with  the 
literal  terms  of  the  statute.  Nor  do  we  see 
any  reason  why  such  a  course  should  not  be 
deemed  as  complying  with  the  spirit  of  the 
statute.  It  is  urged  by  appellant  that  the 
presentation  of  such  a  claim  is  Intended  to 
I>erform  the  function  of  a  demand  and  to  give 
to  the  defendant  time  for  Investigation  before 
It  be  subjected  to  the  cost  of  an  action.  This 
argument  adds  something  to  the  terms  of  the 
statute.  The  presentation  of  such  a  claim 
would  undoubtedly  operate  as  a  sufficient  de- 
mand. But  the  statute  does  not  provide  for 
time  to  be  allowed  for  Investigation  before 
the  commencement  of  the  suit.  And  If  we 
should  grant  that  a  demand  upon  the  defend- 
ant was  due  <from  the  plaintttf  before  the 
commencement  of  the  suit,  the  only  purpose 
of  such  a  demand  would  be  to  enable  the  de- 
fendant to  discharge  a  conceded  liability 
without  the  burden  of  costs.  Such  a  question 
can  become  material  only  where  the  defend- 
ant does  concede  his  liability  and  is  defend- 
*ng  only  against  liability  for  costs.  But 
-Where  the  defendant  appears  and  denies  all 


liability,  as  in  this  case,  the  question  of  pre- 
liminary demand  Involves  only  a  naked  for- 
mality which  can  affect  the  substantial  rights 
of  neither  party.  Our  conclusion  is  that  the 
manifest  purpose  of  section  2164  Is  to  require 
prompt  claim  on  the  part  of  claimants,  and 
to  require  such  claim  to  be  brought  to  the  at- 
tention of  the  company  within  the  statutory 
period  In  order  that  it  may  have  the  benefit 
of  an  Investigation  of  the  circumstances  while 
the  facts  are  fresh  and  ascertainable.  We 
cannot  avoid  the  conclusion  that  the  serving 
of  an  original  notice  and  the  filing  of  the  peti- 
tion within  the  60  days  is  a  compliance  with 
both  the  letter  and  the  spirit  of  the  statute 
so  far  as  the  claim  set  forth  in  the  petition 
Is  concerned.  To  have  presented  a  separate 
claim  a  few  moments  before  the  serving  of 
the  original  notice  or  simultaneously  there- 
with would  have  been  a  formality  so  idle  and 
without  purpose  that  we  ought  not  to  say 
that  such  requirement  was  Implied  by  the 
statute  In  the  absence  of  express  provision  to 
that  effect 

2.  It  Is  next  urged  that  the  charge  in  the 
petition  was  that  the  defendant  had  failed  to 
deliver  the  telegram,  whereas  the  disclosure 
of  the  testimony  was  that  it  had  only  delayed 
the  delivery  of  such  telegram.  This  alleged 
discrepancy  is  urged  tjjpon  us  as  having  a 
twofold  significance.  It  is  first  urged  that 
this  was  sufficient  to  defeat  the  availability 
of  the  petition  as  a  substitute  for  the  writ- 
ten presentation  of  claim  provided  for  by 
section  2164.  It  is  further  urged  that  the 
petition  in  this  form  furnished  no  basis  for 
such  instructions  by  the  trial  court  as  iier- 
mitted  the  jury  to  consider  whether  the  de- 
fendant was  guilty  of  negligent  delay  in  the 
delivery  of  such  message.  The  detailed  facts 
with  reference  to  defendant's  failure  as  to 
delivery  have  already  been  stated.  In  a 
technical  sense  the  defendant  did  fail  to  de- 
liver such  message  by  the  undisputed  testi- 
mony. The  placing  of  the  message  in  a  wire 
grating  was  not  a  delivery.  The  fact,  how- 
ever, remains  that  through  the  accidental  dis- 
covery of  the  message  by  a  third  person 
who  owed  no  duty  to  either  party,  the  be- 
lated message  did  reach  the  plaintiff.  This 
fact  answered  every  purpose  of  an  actual 
delivery  as  of  such  time  and  It  was  quite 
immaterial  whether  such  delivery  was  made 
by  an  authorized  agent  of  the  company  or  by 
a  volunteer.  Nor  do  we  deem  it  material  to 
determine  the  terminology  that  should  be 
applied  to  the  miscarriage  at  this  point.  All 
negligent  delay  is  a  fattfire  to  deliver  for  the 
time  being.  The  liability  of  the  defendant 
is  necessarily  predicated  upon  its  negligence, 
If  any,  and  the  damages  proximately  result- 
ing from  such  negligence.  The  question  of 
its  negligence  must  be  determined  from  the 
detailed  facts  and  we  see  no  merit  in  the  dis- 
tinction pressed  upon  us  at  this  point 

8.  It  is  next  urged  that  the  relationship 
of  nnde  and  nephew  is  not  sufficient  to  sus- 
tain a  claim  for  damages  for  mental  pain  and 
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suffering,  and  that  sncb  mle  has  been  laid 
down  In  two  or  three  other  states,  notably 
In  Texas.  We  are  unable  to  see  any  logical 
ground  upon  wblc^  an  arbitrary  line  or  de- 
gree of  relationship  should  be  established  as 
a  matter  of  law  as  furnishing  the  only  basis 
for  recovery  In  cases  of  this  kind.  Undoubt- 
edly the  burden  Is  upon  the  plaintiff  in  all 
cases  to  plead  and  to  prove  either  a  dose 
relationship,  or  such  other  facts  showing 
such  close  and  affectionate  relations  as  to 
give  rise  to  the  mental  pain  and  suffering 
upon  which  the  claim  for  damages  is  predi- 
cated. In  this  case  plaintiff  pleaded  facts 
quite  fully  and  Introduced  evidence  in  sup- 
port of  his  allegations.  While  the  relation- 
ship between  plaintiff  and  deceased  and 
th^r  mutual  Interest  in  each  other  might  be 
so  remote  as  to  require  the  court  in  some 
cases  to  nonsuit  the  plaintiff  for  that  reason, 
we  do  not  thinic  such  a  case  is  presented  here. 
It  la  also  urged  that  the  fact  of  relationship 
should  have  appeared  upon  the  face  of  the 
telegram  in  order  to  charge  the  defendant 
with  notice.  Tltis  would  be  a  harsh  rule  in- 
deed. In  their  very  nature^  tel^rams  are 
brief.  They  are  framed  for  the  purpose 
only  of  conveying  the  desired  Intelligence  to 
the  sendee.  They  are  usually  sent  without 
preambl&  The  message  Involved  herein  did 
disclose  on  Its  face  that  it  was  a  death  mes- 
sage. We  have  heretofore  held  this  to  be 
sufficient  to  charge  the  defendant  with  notice. 
Potter  V.  Telegraph  Co.,  13S  Iowa,  410,  116 
N.  W.  130. 

4.  It  is  next  urged  that  "the  evidence  fails 
to  show  that  defendant  was  guilty  of  negli- 
gence as  charged  in  the  petition."  In  sup- 
port of  this  point  it  is  flrst  argued  that  the 
petition  urged  "failure"  to  deliver  and  not  a 
"Oelav"  In  delivery.  We  have  already  dis- 
cussed this  question. 

It  is  further  urged  that  the  defendant  com- 
pany transacted  no  commercial  telegraph 
business  at  Ruttledge  and  that  it  had  no  fa- 
cilities there  for  the  same  and  that  the  busi- 
ness was  necessarily  done  by  the  station- 
agent  who  had  other  duties  to  perform  that 
were  as  pressing  if  not  more  so  than  the  de- 
livery of  the  tel^ram  in  question ;  and  It  is 
urged  that  no  negligence  was  proved.  It  is 
sufficient  answer  to  this  position  to  say  that 
the  only  burden  laid  upon  the  plaintiff  under 
the  statute  was  to  prove  an  unreasonable 
delay  in  the  delivery  of  the  telegram.  This 
being  done,  the  burden  was  upon  the  defend- 
ant to  prove  want  of  negligence.  The  case 
in  this  respect  was  submitted  to  the  Jury 
upon  proper  instructions  and  no  complaint 
is  made  against  these  Instructions.  The 
question  of  negligence  was  clearly  one  of  fact, 
and  the  burden  of  proving  the  negative  was 
upon  the  defendant  The  finding  of  the  Jury, 
therefore,  was  quite  conclusive  upon  that 
question. 

5.  It  is  next  urged  that  the  failure  to  le- 
cdve  the  telegram  was  not  the  proximate 
cause  of  the  failure  of  the  plaintiff  to  attend 


the  funeral.  To  our  mlnda  this  presents  the 
moat  doubtful  question  In  the  case.  The 
plaintiff  had  been  confined  to  bis  tioase  by 
illness  since  Oiristmas.  Much  of  tliat  time 
he  was  confined  to  hla  bed.  He  was  affected 
with  rheumatism  and  neuralgia.  His  con- 
finement to  the  house  continued  for  several 
weeks  subsequent  to  the  5th  of  February.  If 
he  had  received  the  telegram  promptly  he 
could  not  have  arrived  at  Mystic  by  any  r^u- 
lar  train  without  walking  a  mile  and  a  half 
or  more  to  a  distant  point  He  and  his  wife 
testified,  however,  as  witnesses,  tliat  on  the 
5th  of  February  he  had  fully  oonvalesoed. 
and .  that  he  was  about  to  go  to  work,  and 
that  he  was  so  shocked  by  the  telegram  that 
he  was  "shot  to  pieces,"  and  was  therefore 
confined  to  his  house  for  some  weeks  longer. 
They  testified  also  that  It  was  his  inablUty 
to  attend  the  funeral  that  was  the  prime 
cause  of  his  relapse.  If  the  question  were 
before  us  as  one  of  fact,  we  would  feel  bound 
to  quite  disregard  this  testimony,  and  to 
hold  that  there  was  no  sufficient  proof  that 
the  defendant's  alleged  negligence  was  the 
proximate  cause  of  plaintiffs  failure  to  at- 
tend the  funeral.  Under  the  evidence,  how- 
ever, such  as  It  was,  the  question  was  one 
within  the  province  of  the  Jury,  and  we  see 
no  way  whereby  we  can  properly  disturb  the 
verdict 

The  verdict  of  $800  was  reduced  by  the 
trial  court  to  $300,  and  no  complaint  Is  made 
of  the  size  of  the  reduced  verdict  If  the  plain- 
tiff was  entitled  to  any  verdict  at  all.  If  the 
trial  court  in  the  exercise  of  its  discretion 
had  set  the  verdict  aside  and  granted  a  new 
trial  on  this  ground,  we  should  have  had  no 
hesitancy  In  sustaining  the  order.  Under 
the  record,  however,  we  think  we  cannot 
properly  interfere  with  the  order  as  made. 

6.  Lastly  it  Is  urged  by  appellant  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. The  argument  Is  that  upon  the  actu- 
al receipt  of  the  telegram  be  could  have 
tel^raphed  to  his  sister,  the  mother  of  the 
deceased  boy,  and  asked  her  to  postpone  the 
funeral  until  he  could  come.  The  funeral 
was  to  take  place  at  Mystic  which  was  12 
miles  distant  from  the  home  of  the  deceased 
and  his  mother.  If  such  a  telegram  had  been 
sent  it  could  have  reached  the  mother  only 
after  she  und  arrived  at  Mystic  in  the  fuuer- 
nl  procession,  and  she  could  have  complied 
with  Its  request  only  by  postponing  the  fur- 
ther progress  of  the  funeral  arrangements 
until  the  next  day.  What  effect  such  a 
course  might  have  upon  the  plans  of  others 
in  attendance  at  the  funeral  does  not  appear. 
The  propriety  of  such  a  telegraphic  request 
as  between  the  plaintiff  and  his  sister  might 
well  be  the  subject  of  reflection  on  his  part, 
and  It  is  quite  a  strained  assumption  to  say 
that  such  a  course  would  have  relieved  the 
plaintiff  of  all  mental  i>aln  and  suffering  by 
reason  of  the  delay  In  the  delivery  of  his 
tdegram.  We  are  unable  to  see  any  merit 
In  this  contention  and  the  trial  court  profier- 
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ly  refused  to  aabmlt  siicb  aaestion  to  the 
Jury.  No  other  qneetions  are  presented  on 
the  record  for  oar  consideration. 

We  find  no  error,  and  the  Judgment  below 
must  therefore  be  affirmed. 


In  n  NELSON. 
(Supreme  Court  of  Iowa.     June  16,  1910.) 

1.  GUABDIAN     AND    WABD     ({     25*)— BBPOBT— 

Rbmovai^-Statutobt  Pbovisiors. 

Code,  U  3203,  3204,  requiring  a  guardian 
to  report  to  the  court  at  least  once  a  year  and 
penalty  for  failure  to  do  so,  and  making  such 
failure  ground  for  removal,  pennits  the  court 
in  its  discretion  to  receive  a  report  not  filed 
timely,  and  to  refuse  to  remove  the  guardian 
nnder  such  circumstances. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  |  78;   Dec.  Dig.  {  25.*] 

2.  InsAm  Persons  (f  88*)— GtrABDiANSHrp— 
Removai.  ojt  Gitaboian  —  DiBOBBiioN  or 

CODBT. 

Where  the  guardian  of  an  insane  person 
was  appointed  in  January,  1906,  and  tn  No- 
vember, 1007,  no  report  appeared  on  file,  and 
petitions  were  filed  for  his  removal,  whereupon 
the  guardian  filed  a  report  for  the  entire  period, 
and  made  a  showing  that  he  had  prepared  a 
report  within  one  year  from  his  appointment 
and  left  it  with  his  counsel  to  be  filed,  and 
counsel  testified  that  to  their  best  recollection 
and  belief  the  report  was  In  fact  left  with  the 
clerk,  it  was  not  an  abuse  of  discretion  to  deny 
the  petition  for  removal. 

[£!d.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  §i  57,  68 ;   Dec.  Dig.  i  38.*] 

8.  Insane  Persons  (§  38*)— Guabdianship— 
Removai,  or  Guabdian— Failubx  to  Bb- 

POBT. 

Where  the  guardian  of  an  insane  person 
filed  a  report  November  27,  1907,  the  approval 
of  which  was  resisted  so  that  it  was  not  finally 
disposed  of  until  December  4,  1907,  when  it 
was  approved,  and  the  next  report  was  filed 
December  1,  1908,  during  the  term  of  court 
corresponding  to  that  in  which  the  former  re- 
port was  filed  and  disposed  of,  on  advice  of 
counsel  that  it  was  in  time  If  filed  during  such 
term,  refusal  to  remove  the  guardian  for  fail- 
ure to  report  within  a  year  was  not  an  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {{  67,  68 ;  Dec.  Dig.  §  38.*] 

4.  Insane  Pebbonb  ({  26*)  —  Iifpoeinoir  — 
OoNCLUBivENEsa  or  Adjodication. 

The  adjudication  of  incompetency  of  a  per- 
son on  proceedings  for  appointment  of  a  guard- 
Ian  is  regarded  as  a  verity  until  in  a  suitable 
proceeding  the  fact  is  again  put  In  issue. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  i  36;   Dec  Dig.  |  26.*] 

Appeal  from  District  Court,  Crawford 
Connty;  Z.  A.  Church,  Judge. 

The  ward,  Frank*  B.  Nelson,  having  been 
adjudged  of  unsound  mind,  M.  B.  Jones  was 
duly  appointed  his  guardian  nnder  date  of 
January  29, 1906.  On  November  27,  1907,  the 
ward  appeared  by  counsel  and  filed  an  appli- 
cation for  the  removal  of  the  guardian  on  the 
ground  tbat  be  bad  failed  and  refused  to 
make  any  report  to  the  court  of  his  dealings 
In  the  mattor  of  said  trust  as  provided  by 
law.    On  the  same  day  the  guardian  filed  a 


report  in  aald  matter  as  a  substitute  for  one 
which  be  claimed  to  have  prepared  In  due 
time  and  delivered  to  his  counsel  by  whom 
the  same  had  been  filed  or  bad  been  lost  or 
mislaid.  He  also  filed  a  resistance  to  the  ap- 
plication for  bis  removal.  On  December  14, 
1907,  the  court  overruled  the  application  for 
removal,  from  which  ruling  the  ward  perfect- 
ed an  appeal  to  this  court  on  February  13, 
190&  Thereafter  on  December  1,  1908,  and 
while  the  appeal  above  mentioned  was  still 
pending,  the  ward  filed  another  petition  for 
the  removal  of  Bald  guardian  on  the  ground 
that  the  last  report  made  by  him  was  on  No- 
vember 27,  1907,  and  tbat  since  said  date 
though  more  than  one  year  elapsed  he  had 
neglected  and  refused  to  make  further  re- 
ports as  was  his  duty  under  the  law.  On  the 
same  day  the  guardian  appeared,  resisted  the 
petition  for  his  removal,  filed  his  report,  and 
made  showing  to  explain  why  It  had  not  been 
sooner  presented.  After  hearing  the  evidence 
the  court  again  denied  the  petition,  and  from 
this  order,  also,  the  ward  has  appealed.  Af- 
firmed. 

L.  H.  Salinger,  T.  V.  Walker,  and  B.  I.  Sal- 
inger,  for  appellant     Conner  &  Lally,  for 

WEAVER,  J.  It  is  well  at  the  outset  to 
clearly  define  the  questions  upon  which  we 
are  asked  to  pass.  Though  there  is  some 
slight  suggestion  in  argument  of  other  rea- 
sons why  the  appellee  should  be  removed 
from  the  guardianship,  they  are  not  made 
grounds  of  the  relief  asked  nor  were  they 
considered  or  tried  in  the  court  below.  Each 
of  the  two  applications  for  the  removal  of 
the  guardian  Is  based  upon  the  single  com- 
plaint that  appellee  had  failed  to  make  re- 
port to  the  court  within  the  time  prescribed 
by  statute.  The  decree  of  the  trial  court  re- 
cites that  this  is  the  only  question  presented 
and  decided.  Counsel  for  appellant  In  their 
brief  submitted  upon  these  appeals  also  thus 
limit  the  question  by  stating  that  the  action 
Is  "to  remove  a  guardian  for  failure  to  make 
two  successive  annual  reports"  and  tbat  the 
issues  to  be  considered  are,  first,  "whether 
the  district  court  had  any  discretion  about  re- 
moving a  guardian  where  It  appears  that  be 
has  failed  to  make  annual  report  of  his  do- 
ings"; and,  second,  "whether  it  was  not  an 
abuse  of  discretion  to  deny  such  removal"  in 
the  present  Instance.  To  the  propositions 
thus  presented  we  shall  confine  our  attention. 

1.  Has  the  court  any  discretion  to  refuse 
an  application  for  the  removal  of  a  guardian 
where  one  or  more  failures  to  file  yearly  re- 
ports In  due  season  are  proven  or  admitted? 
The  statute  (Code,  §  S203)  requires  a  guardian 
to  make  report  to  the  court  at  least  once  a 
year  and  failure  to  do  so  subjects  him  to  a 
penalty  and  Is  made  "ground  for  removal." 
The  language  of  the  statute  making  the  fail- 
ure a  "ground  for  removal,"  but  not  provld- 
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1^  that  the  guardian  shall  be  lemoved.  In- 
dicates that,  while  such  default  shall  be  snf- 
fldent  justification  for  an  order  of  court  re- 
moving blm  from  the  trust,  such  action  is 
yet  a  matter  within  the  reasonable  discretion 
of  the  court  acting  in  view  of  the  particular 
circumstances  of  the  case  under  considera- 
tion. It  Is  proper,  and  it  Is  the  daty  of  the 
courts  to  Insist  that  guardians  show  substan- 
tial obedience  to  statutory  regulations,  but  It 
is  conceivable  that  tailure  to  report  promptly 
may  occur  under  drcumstances  involTlng  no 
lack  of  good  faith,  and  inyestigatlon  may 
demonstrate  that  notwithstanding  the  omis- 
sion the  trust  has  been  prudently  and  wisely 
administered,  and  that  the  proper  protection 
of  the  ward's  "interests"  does  not  require  any 
change  In  the  guardianship.  It  would  be  an 
unwise  law  which  would  deny  the  court  au- 
thority to  look  into  the  merits  of  each  case 
and  to  remove  or  refuse  to  remove  the  guard- 
ian according  as  the  safety  of  the  trust  and 
the  interests  of  the  ward  shall  seem  to  re- 
quire. None  of  our  own  decisions  requires 
us  to  construe  Che  statute  more  narrowly 
than  Is  here  suggested.  In  Mclntlre  v.  Bail- 
ey, 133  Iowa,  418,  110  N.  W.  588,  referred  to 
by  counsel,  the  application  was  not,  as  In  the 
instant  case,  grounded  upon  the  sole  com- 
plaint that  the  guardian  had  failed  to  make 
yearly  reports  in  due  time,  but  upon  the 
charge  that  be  had  wholly  converted  the  trust 
funds  to  his  own  use,  had  presented  no  ac- 
count thereof  and  had  neither  money,  prop- 
erty, nor  funds  to  which  he  could  point  as  rep- 
resenting the  trust  estate.  The  view  we 
here  express  that  the  statute  does  not  deprive 
the  court  of  discretion  in  such  cases  linds 
support  In  precedents  from  other  Jurisdic- 
tions. Indeed  we  find  none  which  holds  that 
removal  for  such  omissions  is  mandatory 
where  the  guardian  appears  and  is  ready  and 
willing  to  make  full  accounting  and  report 
In  passing  upon  a  similar,  question  it  has 
been  said  that  the  Supreme  Court  will  not 
Interfere  with  an  order  removing  or  refusing 
to  remove  a  guardian  unless  it  appears  that 
the  trial  court  abused  Its  discretion.  Johnson 
T.  Metzger,  95  Ind.  307.  It  has  also  been  said 
that  trial  courts  are  allowed  liberal  discre- 
tion in  such  matters,  and  that  their  decisions 
will  not  be  reversed  on  appeal  unless  It  be 
made  to  appear  that  palpable  injustice  lias 
been  done.  King  v.  King,  73  Mo.  App.  78. 
See,  also,  Ledwith  t.  Trust  Co.,  2  Dem.  Sur. 
(N.  Y.)  439.  Other  authorities  have  applied 
the  very  equitable  rule  that  unless  the  stat- 
ute makes  the  removal  of  a''guardian  manda- 
tory on  a  showing  of  failure  to  report,  an 
opportunity  should  be  afforded  him  to  make 
the  overdue  report  and  show  if  he  can  that 
the  ward's  interests  have  suffered  no  preju- 
dice by  the  delay.  9  Ency.  PI.  &  Pr.  923. 
Indeed,  when  counsel  for  the  appellant  came 
to  a  discussion  of  the  legal  propositions  in 
their  printed  brief  they  say:  "A  statute  mak- 
ing the  failure  to  report  once  each  year 
ground  for  removal  of  a  guardian  leaves  dls- 1 


cretlon  as  to  such  removal,  where  It  appears 
there  has  been  such  failure."  Elsewhere  they 
say:  "Ordinarily,  the  matter  of  removal  of  a 
guardian  rests  in  the  sound  discretion  of  the 
court  appointing  him,  but  this  is  a  leical  dis- 
cretion which  it  is  the  duty  of  this  court  to 
correct  where  there  has  been  an  abuse  there- 
of." With  this  conclusion  there  can  be  no 
serious  quarrel,  and  it  leaves  this  case  to 
turn  upon  the  single  Inquiry  considered  In 
the  next  paragraph. 

2.  Considering  the  circumstances  shown  in 
evidence,  did  the  trial  court  abuse  its  discre- 
tion in  denying  the  application  fur  the  re- 
moval of  the  guardian?  In  considering  this 
question  this  court  is  required  to  indulge  In 
every  reasonable  intendment  supporting  the 
propriety  of  the  rulings  appealed  from.  The 
presumption  of  regularity  of  action  by  the 
trial  court  is  peculiarly  persuasive  In  probate 
and  guardianship  proceedings  under  our  sys- 
tem of  practice^  in  which  those  courts  come 
to  have  more  or  less  familiar  knowledge  of 
the  several  estates  and  trusts  being  adminis- 
tered within  their  jurisdiction,  and  are  In 
far  better  position  to  know  and  appreciate 
the  necessity  and  propriety  of  the  orders 
made  by  them  and  the  trustworthiness  of 
persons  holding  such  trusts  than  is  possible 
for  this  court  to  attain  from  an  ezamiuatioa 
of  the  printed  record. 

The  appointment  of  the  guardian  as  we 
have  before  noted,  was  made  in  January, 
1906.  On  November  27,  1907,  no  re]x>rt  ap- 
pearing on  file,  the  petition  was  filed  for  his 
removal.  The  guardian  immediately  appear- 
ed with  a  report  covering  the  entire  period 
of  his  trust  to  that  date,  and  made  a  show- 
ing that  he  had  prepared  a  report  within  one 
year  from  his  appointment  and  left  It  with 
his  counsel  to  be  filed  and  supposed  that  the 
duty  had  been  performed.  Counsel  corrobo- 
rate the  statement  and  testify  to  their  best 
recollection  and  belief  the  report  was  in  fact 
left  with  the  clerk.  This  showing  and  report 
were  assailed  by  motion  and  demurrer,  be- 
cause they  were  confessedly  made  after  the 
guardian  had  become  liable  to  removaL  The 
attacks  upon  the  report  were  finally  over- 
ruled, the  report  approved,  and  the  petition 
for  removal  of  the  guardian  denied  cm  De- 
cember 4,  1907.  The  court  appears  to  have 
inquired  Into  the  fluanclal  responsibility  and 
personal  fitness  of  the  guardian  for  the  trust 
Imposed  upon  him  and,  as  we  must  assume, 
also  satisfied  Itself  that  the  delay  in  filing 
the  report  had  not  prefudiced  the  interests 
of  the  ward.  Under  such  clrcumstancoB 
there  was  no  abuse  of  discretion  in  refusing 
the  demand  for  the  guardian's  removal.  As 
to  the  refusal  of  the  second  demand,  there  in 
even  less  ground  for  criticism.  The  last  pri- 
or r^;>ort,  as  we  have  already  seen,  was 
presented  to  the  court  November  27.  1907, 
and  meeting  audi  resistance  as  hereinbefore 
shown  it  was  not  disposed  of  until  December 
4,  1907.  The  next  report  was  filed  December 
1,  1908,  and  was  therefore  within  one  year 
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from  the  approval  Of  the  former  report,  but 
Tiras  one  year  and  four  days  after  such  prior 
report  was  filed.  To  this  r^ort  as  to  the 
former  no  objection  or  exception  was  taken 
except  that  it  was  filed  out  of  time.  Appel- 
lant's abstract  herein  states  It  to  be  "con- 
ceded for  the  purpose  of  the  hearing  that  the 
guardian  was  guilty  of  nothing  except  fail- 
are  to  report"  It  must  therefore  be  assum- 
ed that  the  showing  made  by  the  guardian 
as  to  the  condition  of  the  trust  estate  and  his 
management  disclosed  no  substantial  ground 
of  exception  thereto  save  only  as  to  the  date 
of  its  presentation.  While  it  may  be  true, 
as  argued  by  counsel,  that  the  statutes  pro- 
ylding  for  report  at  least  once  a  year  con- 
template that  not  mdre  than  12  months  ahaU 
Intervene  between  the  filing  of  successive  re- 
ports, yet  assuming,  as  we  must,  that  remov- 
al for  failure  in  this  respect  is  subject  to 
the  legal  discretion  of  the  trial  court  we  are 
very  dear  that  refusal  to  order  such  removal 
for  no  other  reason  than  a  delay  of  four 
days  In  filing  a  report  which  is  otherwise 
correct  and  satisfactory  and  where  no  preju- 
dice Is  alleged  or  shown  to  the  ward  or  to 
the  estate  is  not  an  abuse  of  such  discretion. 
The  first  report  was  filed  during  a  term  of 
court,  and  was  disposed  of  before  that  term 
was  finally  adjourned.  The  second  report 
was  filed  during  the  corresponding  term  one 
year  later  upon  advice  of  counsel  that,  if 
presented  during  such  term,  it  would  be  time- 
ly. For  the  purposes  of  the  case  we  may 
concede  that  the  advice  was  Incorrect  and 
that  the  court  if  so  inclined  could  have  penal- 
ized the  delay  by  removing  the  guardian,  but 
If  In  view  of  the  circumstances  the  court 
was  satisfied  that  the  guardian  was  makiug 
an  honest  effort  to  obey  the  law,  and  that 
not  the  slightest  harm  or  injury  had  resulted 
to  any  party  In  Interest,  a  refusal  to  make 
such  order  was  not  only  well  within  the 
court's  discretion  but  was  also  eminently  just 
From  some  matters  stated  in  the  abstracts 
and  arguments  it  seems  that  the  ward  is  dis- 
posed to  deny  that  he  Is  a  fit  subject  for  a 
guardianship  and  that  he  has  Instituted  or 
proposes  to  institute  proceedings  to  be  reliev- 
ed therefrom.  That  controversy,  if  one  ex- 
ists, is  not  before  ns,  and  has  no  bearing 
upon  the  present  appeals.  We  have  to  take 
the  adjudication  of  the  ward's  incompetence 
as  a  verity  until  In  some  suitable  proceeding 
that  fact  Is  again  put  In  issue,  and  is  regu- 
larly submitted  to  our  review. 

3.  Errors  have  been  assigned  upon  the  rul- 
ings of  the  trial  court  in  the  admission  of 
evidence.  We  shall  not  prolong  this  opinion 
for  their  discussion,  because  the  essential 
facts  upon  which  our  disposition  of  the  rases 
turn  are  such  only  as  are  admitted  by  appel- 
lant's own  showing  or  express  concession. 

We  find  no  reason  for  disturbing  the  or- 
ders entered  by  the  trial  court  and  they  are 
therefore  affirmed. 


GOODSPEED  r.  SMITH. 
{Supreme  Court  of  Michigan.    June  6,  1910.) 

1.  Attachment  (|  212*)— Dbclabatiow— Timb 
FOB  Filing — Statute  as  Mandatobt. 

Ck>mp.  Laws  1897,  {  10,574,  as  amended 
bv  Acts  1907,  No.  30,  requiring  an  attachment 
plaintiff  to  file  his  declaration  in  the  same  time 
as  is  provided  by  clrcnit  court  rules  governing 
proceedings  in  a8sumi>8it,  was  not  designed  to 
make  mandator;  the  filing  of  the  declaration 
within  15  days  after  the  writ  as  prescribed  by 
rule  No.  2,  and  it  was  error  to  dismiss,  for  fail- 
ure to  so  file  is  merely  an  Irregularity  and  does 
not  Oust  the  court  of  jurisdiction. 

[Sd.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  (  212.*] 

a  Pbocess  (I  111*)— JuRiSDicnoR  or  Db- 
fENOANT  Not  Found— How  Acquired. 
Jurisdiction  over  the  person  of  the  defend- 
ant who  cannot  be  found  is  acquired  by  proper 
publication  and  proof  thereof  following  the 
statutory  preliminary  steps. 

[Ed.  Note. — For  other  cases,  see  Process,  Gent. 
Dig.  §§  138-139;  Dec.  Dig.  i  111.*] 

3, "Judgment  (§  131*)— Default  Judouent— 
Invalidity  on  Face  of  Recobd. 

Where  the  record  shows  a  judgment  with- 
out a  lawful  default  after  filing  a  declaration, 
the  judgment  is  void  on  the  face  of  the  record. 
[Bid.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S§  160,  245;   Dec.  Dig.  {  131.*] 

4.  Pbocess   (f§   166,    167*)— Ibbegulabities— 

Waives  ob  Corbection. 

After  jurisdiction  is  once  acquired  by  prop- 
er personal  or  substituted  service,  irregularities 
may  be  waived  or  corrected. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  §§  250-255,  256 ;   Dec.  Dig.  SS  166,  167.*J 

Error  to  Circuit  Court  Berrien  County; 
Orvllle  W.  Coolldge,  Judge. 

Action  by  Charles  A.  Goodspeed  against 
James  W.  Smith.  The  action  was  dismissed 
for  want  of  jurisdiction,  and  plaintiff  brings 
error.    Reversed. 

Argued  before  HOOKER,  MOORE,  McAL- 
VAY,  BROOKS,  and  BI/AIR,   JJ. 

George  W.  Bridgman,  for  appellant  Ctiarles 
E.  White,  for  appellee. 

HOOKER,  J.  The  plaintiff  seized  defend- 
ant's goods  upon  a  circuit  court  attachment 
Issued  May  31, 1909,  returnable  June  30,  1909. 
The  writ  was  returned  July  2,  1900,  showing 
levy  on  property.  No  personal  service  was 
made,  as  defendant  could  not  be  found  in 
the  county.  Publication  began  July  8th,  and 
continued  to  and  Including  August  19,  1909. 
August  26,  1909,  affidavit  of  publication  was 
filed.  September  2,  1909,  declaration  was 
filed.  November  6,  1909,  affidavit  of  nonap- 
pearance filed  and'default  entered.  Defend- 
ant thereupon  appeared  for  the  purpose  of 
moving  to  dismiss  the  case  for  want  of  juris- 
diction on  the  ground  that  the  court  was 
without  jurisdiction  to  proceed  further  be- 
cause the  declaration  was  not  filed  within 
the  statutory  period,  L  e.,  within  15  days 
after  the  Issue  of  the  writ  The  motion  was 
i  granted,  and  plaintiff  has  appealed.    Counsel 
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for  defendant  rely  npon  the  rale  frequently 
stated,  "That  all  proceedings  in  attachment 
where  no  personal  service  is  had  are  a  nullity 
and  void,  and  can  be  attacked  collaterally, 
unless  the  provisions  of  the  statute  are  strict- 
ly adhered  to."  He  cites  Peninsular  Savings 
Bk.  V.  Ward,  118  Mich.  93,  76  N.  W.  161,  79 
N.  W.  911;  Woolklns  v.  Hald,  49  Mich.  299, 
13  N.  W.  698;  Steere  v.  Vanderberg,  67  Mich. 
530,  85  N.  W.  110;  Schoenfeld  v.  Bourne,  123 
N.  W.  537 ;  and  authorities  from  other  states. 
On  the  other  hand,  plaintiff's  counsel  urges 
that  the  delay  was  an  Irregularity  only  and 
should  be  disregarded.  The  statute  as  amend- 
ed requires  a  declaration  to  be  filed  in  ac- 
cordance with  general  court  rule  No.  2.  Act 
No.  30,  Pub.  Acts  1907.  Section  10,583,  Comp. 
Laws  1897,  would  have  covered  substantlaUy 
the  same  ground  as  to  filing  the  declaration, 
but  for  its  possible  conflict  with  section 
10,574. 

We  are  of  the  opinion  that  the  statute  was. 
not  designed  to  make  the  filing  of  a  declara- 
tion within  15  days  after  the  writ  mandatory. 
As  amended  in  1907,  it  left  that  matter  of 
practice  to  the  rales  of  court,  equally  sub- 
ject to  change  by  the  court,  and  we  think 
Inferentially  subject  to  the  rale  of  constrac- 
tlon  theretofore  applied  to  rules,  i.e.,  that 
noncompliance  is  an  irregularity.  Unless  we 
must  say  that  the  seasMiable  filing  of  a  dec- 
laration is  essential  to  the  acquirement  of 
jurisdiction  over  the  person  of  the  defendant, 
there  is  no  reason  for  not  treating  the  fail- 
ure as  an  Irregularity.  Jurisdiction  is  ac- 
quired by  proper  publication  and  proof  there- 
of following  the  statutory  preliminary  steps. 
The  pleadings,  default,  and  judgment  follow, 
and  there  ia  no  doubt  that.  If  the  record 
shows  a  judgment  without  a  lawful  default 
after  filing  a  declaration,  the  judgment  is 
void  on  the  face  of  the  record. 

We  have  never  held  that  the  filing  of  a  dec- 
laration before  or  after  the  statutory  time 
was  in  itself  a  fatal  step,  In  both  Woolklns 
V.  Hald,  supra,  and  Steere  v.  Vanderberg, 
supra,  the  declarations  were  prematurely 
filed.  But  that  was  not  all;  defaults  were 
prematurely  entered.  We  have  often  held 
that  a  default  prematurely  entered  would 
not  support  a  Judgment,  but  we  have  never 
held  that  entering  it  later  than  the  earliest 
practical  moment  would  render  the  proceed- 
ings void,  or  the  court  without  further  juris- 
diction. After  Jurisdiction  Is  once  acquired 
by  proper  personal  or  substituted  service, 
there  seems  no  good  reason  why  irregular- 
ities may  not  be  waived  or  corrected.  In 
Woolklns  V.  Hald,  the  Judgment  was  held 
void,  but  the  court  did  not  say  that  the  pro- 
ceedings were  at  an  end.  It  could  not  order 
a  new  trial,  for  the  record  was  not  ready 
for  trial.  While  In  Steere  v.  Vanderberg,  the 
question  of  the  validity  of  the  judgm^it 
came  up  collaterally.  In  Savldge  v.  Circuit 
Judge,  105  Mich.  259,  63  N.  W.  296,  a  case  of 


substituted  service^  the  Judgmoit  was  held 
void  for  want  of  proof  of  publication,  and  we 
held  that  we  would  not  reverse  the  exercise 
of  the  discretion  by  the  circuit  judge  in  de- 
nying leave  to  file  the  affidavit  nunc  pro  tunc. 
The  decision  in  Kurtz  v.  Gartner,  141  Mich. 
264,  104  N.  W.  586,  is  consistent  with  this 
view. 

But  In  this  case  the  declaration  was  not 
prematurely  filed,  and  the  default  was  not 
prematurely  entered.  There  was  no  Irregu- 
larity in  this  r^rard.  If  irregnlar.  It  was 
for  deferring  the  filing  too  long.  As  this  is 
the  only  questlcMi  raised,  the  order  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


KROLIK  et  al.  v.  SAULT  SAVINGS  BANK 
(two  cases).  PECK  et  al.  v.  SAME.  THOM- 
AS BRIGGS  SHOE  CO.  v.  SAME. 

(Supreme  Court  of  Michigan.  April  1,  1910. 
Rehearing  Denied  May  7,  1910.) 

FBAUDtTLENT    CONVEYANCES  (J  52*)— TEAWSFEB 

OF  Homestead  bx  Debtob  b  Wms— Riohts 

or  Cbeditobs. 

Where  the  wife  of  one  of  the  members  of 
an  insolvent  firm  mortgaged,  and  afterwards 
conveyed,  her  homestead  to  one  of  the  firm's 
creditors,  such  property  did  not  thereby  become 
assets  of  the  firm  available  by  process  of  garnish- 
ment, or  otherwise,  to  the  payment  of  the  firm's 
creditors;  the  wife  being  entitled  to  devote  any 
portion  of  such  property  to  the  payment  of  any 
creditor  of  the  firm  she  might  select. 

[Ed.  Note.— S\>r  other  cases,  see  Fiandulent 
Conveyances,  Cent  Dig.  {  118;  Dee.  Die.  i 
52.»] 

Error  to  Circuit  Court,  Chippewa  County; 
Frank  Shepherd,  Judge. 

Action  by  Herman  KroUk  and  others,  Wil- 
bur S.  Pedc  and  others,  and  the  Thomas 
Brlggs  Shoe  Company  against  the  Sault  Sav- 
ings Bank,  garnishee.  Judgment  for  plain- 
tiffs, and  defendant  garnishee  brings  error. 
Reversed. 

Argued  before  HOOKER,  MOORE,  Mo- 
ALVAT,  BROOKE,  and  STONE,  JJ. 

Warner  &  Sullivan  (John  H.  Goff,  of  conn- 
sel),  for  appellant  Bernard  B.  Selling  and 
Francis  T.  McDonald,  for  appellees  Herman 
Rrollk  and  others,  and  the  Thomas  Brlggs 
Shoe  Ck>.  Davidson  &  Hudson,  for  appellees 
Wilbur  S.  Peck  and  others. 

BROOKE,  J.  The  four  cases  were  heard 
as  one  before  the  trial  judge,  who  made  find- 
ings of  fact  and  of  law.  He  decided  there 
was  $4,000  liable  to  garnishment  in  these  pro- 
ceedings. The  case  is  brought  here  by  writ 
of  error. 

The  Btatem^its  of  facts  are  presented  la 
great  detail  by  connsd  in  their  briefs,  and 
many  interesting  questions  of  law  are  pre- 
sented. We  shall  state  only  sufficient  to  indi- 
cate what  we  think  must  be  done  with  the 
cases.    Prior  to  October  29,  1906,  the  film  ot 
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Baldwin  and  Beener  was  Indebted  to  the  de- 
fendant bank  In  the  sum  Of  |8,000.  At  about 
this  time  the  firm  was  In  greatly  embarrassed 
drcnmstancea  owing  Its  other  creditors  large 
mims  of  money.  It  aooght  to  settle  with  Its 
creditors  for  SO  cents  on  the  dollar. 

We  quote  from  the  brief  of  counsel  for  ap- 
pellees: "On  October  29,  1906,  Mr.  Weaver 
sent  for  Cyrus  W.  Baldwin,  and  persuaded 
him  to  have  Mrs.  Baldwin  execute  to  Mr. 
Weaver  a  mortgage  for  $4,000  on  Mrs.  Bald- 
win's homestead.  The  mortgage  bears  date 
October  29,  1906,  was  acknowledged  Novem- 
ber  1,  1900,  and  was  recorded  upon  the  same 
day.  On  November  1,  1906,  Mr.  Weaver  as- 
signed this  mortgage  to  the  Sault  Savings 
Bank ;  the  assignment  being  recorded  in  the 
office  of  the  register  of  deeds  November  2, 
1906.  >Mr.  Weaver  claims  that  upon  the  exe- 
cution of  this  mortgage  the  $4,000  in  notes  of 
Baldwin  &  Besner  bearing  his  Indorsement 
were  transferred  by  the  bank  to  Mrs.  Bald- 
win without  recourse  against  the  bank  or  in- 
dorsers,  and  that  she  immediately,  or  shortly 
thereafter.  Indorsed  the  notes  over  to  Mr. 
Weaver,  who  still  holds  them ;  Mr.  Weaver 
<dalming  that  he  is  holding  them  simply  for 
collection  for  Mrs.  Baldwin.  *  *  *  In  the 
meantime  Mr.  Besner  who  had  no  knowledge 
of  this  transaction  between  Mr.  Baldwin, 
Mrs.  Baldwin,  Mr.  Weaver,  and  the  Sault 
Savings  Bank,  but  expecting,  nevertheless,  to 
pay  the  bank  np  In  full,  went  to  see  his 
creditors.  He  first  called  upon  Mr.  Pe<^  of 
W.  8.  Peck  &  Co.,  his  largest  merchandise 
creditor,  showing  the  statement  of  liabilities 
referred  to,  In  which  the  Sault  Savings  Bank 
appeared  as  a  creditor  to  the  amount  of 
$8,000.  He  asked  Mr.  Peck  to  settle  on  the 
basis  of  60  cents  on  the  dollar,  telling  him 
that  the  Sault  Savings  Bank  would  do  like- 
wise. He  told  him  that,  if  they  would  give 
him  a  diance  to  wiggle  out,  he  would  pay 
them  in  fall  later.  This  same  statement  was 
made  to  his  creditors  generally.  Mr.  Peck 
consented  to  settle  and  signed  a  memorandum 
reading  as  follows:  'November  1,  1906. 
Messrs.  Baldvrln  &  Besner,  Sault  Ste.  Marie, 
Michigan — Dear  Sirs:  After  examining  your 
liabilities  and  your  assets  and  the  informa- 
tion obtained  through  you  and  through  others 
we  have  decided  to  accept  your  settlement  of 
fifty  cents  on  the  dollar  cash,  provided  other 
creditors  accept  the  same.  Respectfully 
lours,  W.  S.  Peck  &  Ca'  Mr.  Besner  went 
from  Syracuse  direct  to  Chicago  to  see  the 
Chicago  creditors,  and  arrived  in  Chicago 
November  2, 1906.  He  went  to  see  one  of  the 
larger  creditors,  Keith  Bros.  The  general 
manager  of  Keith  Bros,  said  to  Besner:  'If  I 
were  you,  I  would  telegraph  to  your  bank  be- 
fore I  saw  another  creditor.  Tbey  don't  all 
know  yon  as  well  as  I  do.'  Mr.  Besner  there- 
upon ttiegrapbed  to  the  Sault  Savings  Bank, 
asking  Mr.  Weaver  to  verify  his  statement 
that  he  would  take  60  cents  on  the  dollar  with 
the  balance  of  the  creditors.  The  reply  of  the 
bank  to  this  telegram  was  received  at  Chicago 
136  N.W.-62 


at  11:52  a.  m.  November  2,  1906,  and  was  as 
follows:  'Sault  Ste.  Marie,  Mich.  Nov.  2,  '06. 
Paul  J.  Besner,  Care  of  Keith  Brothers,  Chi- 
cago, Illinois:  Believe  you  have  been  squara 
Local  conditions  are  against  yon.  Think  fifty 
cents  on  the  dollar  more  than  can  be  realized 
any  other  way  so  will  accept  with  regret. 
Sault  Savings  Bank.'  It  will  be  noted  that 
this  telegram  was  received  in  Chicago  less 
than  an  hour  after  the  Sault  Savings  Bank 
had  put  on  record  the  assignment  of  the 
$4,000  mortgage  from  Mrs.  Baldwin.  Mr. 
Besner  showed  this  telegram  to  Keith  Bros, 
and  attached  It  to  his  agreement  of  accept- 
ance, which  was  being  signed  by  the  creditors. 
It  was  shown  to  all  of  the  creditors  who  ac- 
cepted except  Peck  &  Co.,  who  had  signed 
ahead  of  Keith  Bros." 

It  is  claimed  by  the  creditors  representeil 
ia  these  proceedings  that  the  bank  concealed 
the  fact  that  Mrs.  Baldwin  had  secured  the 
payment  of  $4,000  of  debts,  and  that  the  cred- 
itors were  defrauded  by  this  concealment 
The  bank  claims  that  some  of  the  creditors 
had  secret  agreements  for  full  payment.  The 
result  of  what  was  done  was  that  Baldwin  & 
Besner  resumed  buslnees.  New  debts  were 
made.  We  now  quote  from  the  brief  of  coun- 
sel for  appellant:  "December  14,  1906,  after 
receipt  from  most  of  the  creditors  of  accept- 
ances of  the  proposed  settlement,  Baldwin  & 
Besner  borrowed  from  the  Sault  Savings 
Bank  $7,000,  with  which  the  accepting  credit- 
ors were  paid  60  per  cent,  and  gave  said 
bank  a  chattel  mortgage  for  $11,000  to  cover 
that  loan  and  50  per  cent  of  the  original  $8,- 
000  indebtedness.  This  chattel  mortgage  was 
duly  filed  and  properly  renewed.  •  •  * 
After  the  chattel  mortgage  was  given,  and 
while  it  was  on  file,  Krollk  &  Co.  and  W.  §. 
Peck  &  Co.  sold  new  merchandise  to  Baldwin 
&  Besner  on  credit  and  the  Thomas  Briggs 
Shoe  Company,  which  was  not  a  creditor 
when  the  (Aattel  mortgage  was  given,  also 
sold  them  merchandise,  and  It  is  upon  these 
accounts  and  the  note  to  Krollk  ft  Co.  that 
judgments  have  been  rendered  against  the 
principal  defendant  in  these  cases.  •  •  • 
In  December,  1007,  Baldwin  &  Besner  hired 
a  Chicago  party  to  conduct  a  special  sale  for 
them.  They  had  paid  nothing  upon  the 
chattel  mortgage  and  had  accumulated  a  new 
indebtedness  of  over  $6,000.  The  bank,  not 
wishing  to  see  its.  security  depleted,  arranged 
with  Mr.  Besner  to  have  the  proceeds  of  that 
sale,  amounting  to  $4,243,  after  the  payment 
of  running  expenses  and  some  small  Items 
for  new  merchandise,  applied  upon  its  mort- 
gage, leaving  a  balance  due  upon  the  mort- 
gage of  $7,394.70.  •  •  •  On  December  26, 
1907,  the  t>ank  took  possession  of  the  remain- 
ing assets  of  Baldwin  &  Besner  under  Its 
chattel  mortgage,  and  on  the  28th  of  Decem- 
ber advertised  the  same  to  be  sold  January 
3d,  1908,  at  which  time  all  the  assets  covered 
by  the  mortgage  were  sold  at  public  auction 
for  $8,060.  The  bank  paid  the  expenses  of  the 
sale  and  the  amount  of  its  mortgage  with  the 
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proceeds  of  the  sale,  and  admits  a  balance  In 
Its  hands  of  $689.86,  sutject  to  the  claim  of 
Baldwin  &  Besner  to  exemptions.  •  •  • 
In  June,  1008,  Elizabeth  Baldwin,  wife  of 
C3yrus  Baldwin,  deeded  to  Milvem  J.  Weaver 
the  property  upon  which  she  had  given  him 
the  $4,000  mortgage  on  October  29,  1906; 
Weaver  assuming  and  agreeing  to  pay  that 
mortgage  and  another  mortgage  given  to  the 
bank  a  long  time  previous  thereto  and  paying 
the  difference  in  cash  to  Mrs.  Baldwin.  *  *  * 
KroUk  &  Co.  immediately  after  the  chattel 
mortgage  sale  commenced  two  suits,  the  first 
npon  the  note  and  the  second  upon  the  open 
account,  followed  by  the  Thomas  Brlggs  Shoe 
Co.  and  W.  S.  Peck  ft  Co.,  in  the  order  named, 
and  the  cases  were  tried  together  under  stii>- 
ulation  before  the  court  without  a  jury,  who 
found  the  chattel  mortgage  void  as  to  the 
14,000,  and  rendered  judgment  against  the 
garnishee  defendant  in  all  the  cases." 

As  already  intimated,  it  will  not  be  nec- 
essary to  discuss  the  many  questions  present- 
ed by  the  record.  Neither  Baldwin  and  Bes- 
ner nor  the  creditors  of  that  firm  had  any 
claim  upon  the  property  of  Mrs.  Baldwin.  If 
she  saw  fit  to  devote  a  portion  of  It  to  pay 
the  debts  of  a  firm  of  which  her  husband  was 
a  member,  she  had  a  right  to  do  so,  and  she 
also  had  a  right  to  select  the  creditor  to 
whom  she  should  turn  over  the  property,  and 
the  other  creditors  had  no  right  to  complain 
of  her  action  when  she  did  so.  It  was  no 
fraud  upon  them  for  her  to  do  so.  When  the 
payment  was  made.  It  did  not  become  assets 
of  the  firm,  which  could  be  made  available  by 
process  of  garnishment,  or  otherwise,  for  the 
payment  of  the  creditors  of  the  firm.  It  was 
a  transaction  between  Mrs.  Baldwin,  the  firm, 
and  the  bank  into  which  the  other  creditors 
had  no  right  to  go.  The  fund  thus  paid  over 
was  not  subject  to  garnishment. 

l?he  judgment  is  reversed. 


VANCE  et  al.  v.  VILLAGE  OP  PEWAMO. 
(Supreme  Court  of  Michigan.    June  6,  1910.) 

1.  Dbdication  (I  16*)— "Common -Law  Ded- 
ication"—Requisites. 

To  constitute  a  common-law  dedication  of 
land  for  a  street,  there  must  be  an  intention  to 
dedicate  and  an  acceptance  and  user  by  the 
public. 

[Ed.  Note. — For  otler  cases,  see  Dedication, 
Cent.  Dig.  U  12,  15-49 ;   Dec.  Dig.  §  16.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1908-1918;    vol.  8,  pp.  7629,  7630.] 

2.  Dedication    (8   41*)— <3ommon-Law    Ded- 
ication—Intention— EJvidence, 

An  intention  to  dedicate  land  for  a  street 
may  be  presumed  from  an  acceptance  and  user 
by  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  80;  Dec.  Dig.  {  41.*] 

8.  Dedication  (8  44*)— Intention— Evidence. 
An  intention  to  dedicate  land  for  a  public 
use  must  be  established  by  positive  and  unequiv- 
ocal evidence. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  EMg.  88  85-«7 ;    Dec  Dig.  8  44.*] 


4.  DCDIOATIOir       (I      44*)— lAOCEFTAJfCC— E>VI- 
DKNCE. 

An  acceptance  of  a  dedication  of  land  for 
a  street  must  be  shown  by  unequivocal  and  con- 
vincing proof. 

[E^.  Note.— 'For  other  cases,  see  Dedication, 
Cent  Dig.  88  85-87;    Dec.  Dig.  8  44.*  I 

5.  Dedication  (|  44*) — Usek— Evidence. 

Evidence  held  not  to  show  adverse  and 
continuous  user  by  the  public  sufficient  to  estab- 
lish a  street  by  dedication  and  acceptance. 

[EJd.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  88  85-87 ;   Dec  Dig.  8  44,*J 

Appeal  from  Circuit  Court,  Ionia  County, 
In  Chancery;   Frank  D.  M.  Davis.  Judge. 

Suit  by  Chauncy  B.  Vance  and  aiH>ther 
against  the  Village  of  Pewamo.  From  a  de- 
cree for  defendant,  complainants  api)eal  Re- 
versed and  entered. 

Argued  before  MOORE.  BROOKE,  McAL- 
VAT,  BLAIR,  and  STONE,  JJ. 

F.  O.  Miller  and  Lyon  ft  Molnet,  for  appel- 
lants.   R.  A.  Hawley,  for  appellee. 

McALVAT,  J.  The  dispute  in  this  case 
arises  between  these  parties  upon  the  ques- 
tion as  to  whether  a  certain  strip  of  land 
claimed  by  complainants  Is  a  public  street 
The  village  of  Pewamo,  located  on  sections 
12  and  13  in  the  township  of  Lyons,  Ionia 
county,  was  platted  by  two  men  named 
Blancbard,  who  owned  the  lands  included 
therein  July  25,  1859,  and  a  map  of  such 
platting  was  on  that  date  duly  recorded. 
This  map  contained  lots  numbered  from  1  to 
194,  inclusive,  and  was  divided  by  certain 
streets,  running  north  and  south  and  east 
and  west  There  were  also  other  lots,  call- 
ed "outlots,"  included  in  the  map  located 
both  on  the  north  side  and  on  the  south  side 
of  the  body  of  lots  above  described,  and  l>e- 
yond  and  entirely  outside  of  the  street  lines 
of  the  map.  These  outlots  were  16  in  num- 
ber, and  were  of  various  sizes.  Outlots  Nos. 
1  to  6,  inclusive,  were  located  north  of  the 
194  lots  and  on  the  north  side  of  North 
street  Outlots  Nos.  10  to  16,  inclusive, 
were  located  on  the  south  side  of  the  104 
lots  and  on  the  south  side  of  Washington 
street.  North  and  Washington  streets  mn 
east  and  west.  Hlgman  street  was  one  of  the 
streets  which  ran  north  and  south,  be^n- 
ning  at  the  south  line  of  North  street  opi>o- 
site  to  outlots  2  and  3,  and  extending  south 
to  the  north  liue  of  Washington  street.  O|>po- 
site  to  outlots  12  and  13.  It  did  not  extend 
south  beyond  Washington  street  between 
outlots  12  and  13.  These  outlots  12  and  13 
were  each  about  16  rods  square. 

The  dispute  in  tliis  case  involves  only 
outlots '12  and  13.  The  title  of  complainants 
to  the  west  one-half  of  lot  12  through  suc- 
cessive mesne  conveyances  la  not  disputed  ex- 
cept as  to  the  strip  hereafter  mentioned.  Com- 
plainant Chauncy  B.  Vance  purdiased  th« 
"west  one^half  of  outlot  12  of  the  yillage  of 
Pewamo"  according  to  the  recorded  iriat  April 
26,  1S83,  for  a  consideration  of  $1,400;    tbe 
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grantor  reserylng  the  new  portion  of  the 
tarn  located  thereon,  with  the  right  to  re- 
move the  same  within  three  months.  This, 
grantor  purchased  In  1868,  and  took  posses- 
sion In  1869.  He  built  a  bouse  and  t)am 
and  continued  In  possession  until  he  sold  to 
complainant  The  strip  of  land  In  dispute 
Is  about  four  rods  wide,  one-half  on  either 
side  of  the  line  between  outlots  12  and  13, 
and  extends  south  from  the  south  line  of 
Washington  street  to  the  south  line  of  the 
lota. 

The  diagram  shows  the  location  of  these 
OQtlotB  and  the  disputed  strip: 


strip;  located  about  the  middle  is  a  large  one. 
Under  these  trees  complainant  has,  for  years, 
habitually  sat  with  his  family  and  friends, 
and  used  and  mowed  it  as  his  lawn.  This 
strip  has  never  be«i  all  tumplked  or  plowed. 
A  few  furrows  have  been  plowed  along  the 
west  side  next  to  Pennington's  fence  which  Mr. 
Vance  claims  was  done  before  he  purchased. 
There  is  a  dispute  as  to  who  did  this  plow- 
ing and  when  it  was  done.  More  than  twen- 
ty years  ago  complainant  put  in  a  cellar  tile 
drain  down  and  across  this  strip  from  the 
house  to  an  open  ditch  in  Pennington's  fleld 
south  of  it.    He  also  put  in  on  Washington 
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The  following  briefly  stated,  is  the  claim 
of  complainants:  This  strip  was  opened  liy 
Mr.  Trask,  complainants'  grantor  and  Mr. 
Pennington,  the  owner  of  outlot  13,  at  or 
about  the  time  they  purchased  in  1868,  by 
each  putting  up  a  fence  on  his  side  of,  and 
two  rods  from,  the  north  and  south  line  be- 
tween these  lots.  Trask  built  his  barn 
towards  the  south  end  of  his  lot  near  the 
strip,  and  used  it  as  a  lane  to  his  barn. 
There  was  a  fence  across  the  south  end  of 
this  strip  in  which  was  a  gate,  which  was 
used  by  Pennington  to  go  to  land  he  owned 
next  south,  and  by  complainants  to  go  to  the 
farm  to  the  east  owned  by  Mr.  Vance.  Said 
complainant  has  during  the  time  since  his 
purchase  erected  pigpens  within  its  limits, 
and  several  times  built'  fences  across  it, 
provided  with  bars  or  gates.  It  is  at  pres- 
ent entirely  covered  with  sod,  and  has  been 
used  by  htm  for  calf  Vard  and  horse  graz- 
ing.   There  are  several  maple  trees  on  the 


street,  under  the  approach  to  this  strip,  a 
tile  drain  or  culvert  to  allow  the  water  on 
that  street  to  x>ass  along. 

Defendant  vUlagei  was  Incorporated  in 
1871.  In  May,  1896,  the  village  council 
passed  a  resolution  tliat  all  fences  on  streets 
belonging  to  the  municipality  be  removed. 
Notice  of  this'  resolution  was  served  on  com- 
plainants, and  they  refused  to  remove  theif 
fence  across  this  strip.  It  was  torn  down 
by  the  village  authorities,  -and  immediately 
rebuilt  by  complainants,  who  gave  notice  to 
the  village  officers  that  they  were  trespass- 
ers, and  forbade  further  interference  with 
their  property.  Fences  were  pulled  down 
and  replaced  at  least  twice  after  this,  and 
then  complainants  filed  their  bill  of  com- 
plaint, and  were  granted  an  Injunction  in 
this  suit.  They  claim  to  be  the  owners  in 
fee  of  this  strip  of  land,  and  ask  the  court, 
to  so  declare,  and  to  enjoin  defendant  and, 
its  officers  from  trespassing  thereon  and  in- 


Digitized  by 


Cjoogle 


980 


126  NOBTHWGSTEBN  BBPOBTBB. 


(Mldb. 


terfering   wltb    their  peaceable   possession. 

Defendant  filed  its  answer  and  cross-bill, 
claiming  that  this  strip  was  39  years  before 
opened  and  dedicated  by  the  owners  to  the 
public  as  a  public  street,  and  has  so  con- 
tinued ever  since,  and  that  defendant  accept- 
ed such  dedication,  and  the  same  has  been 
used  as  a  public  highway  for  that  length  of 
time  and  always  kept  open  for  public  use. 
Said  cross-bill  asks  affirmative  relief,  and  an 
injunction  against  complainants,  from  ob- 
structing or  closing  such  street  Complain- 
ants answered  the  cross^biU,  denying  its  al- 
legations and  all  right  to  relief.  The  case 
was  heard  upon  the  issues  joined.  The  court 
denied  relief  to  complainants,  and  found  that 
the  strip  in  dispute  was  a  public  street  as 
claimed  by  defendant,  and  granted  relief 
as  prayed  In  its  cross-bill.  Complainants 
have  appealed.  Defendant  relies  upon  the 
claim  that  there  was  In  1868  or  1869  a  com- 
mon-law dedication  of  this  strip  of  land  by 
the  owners  to  the  public  use  as  a  highway 
and  that  such  dedication  was  accepted; 
and  also  claims  by  prescription  and  adverse 
user,  or  by  bodi  such  dedication  and  accept- 
ance and  adverse  user. 

The  claimed  dedication  is  based  upon  the 
fact  that  this  strip  was  opened  by  the  own- 
ers with  intent  to  dedicate.  Such  intent  can- 
not be  Inferred  from  that  fact  alone.  The 
inference  that  it  was  for  private  use  and 
convenience  is  equally  strong.  Much  stress 
is  also  placed  upon  the  fact  that  the  strip 
was  of  equal  width  with  Higman  street  and 
a  prolongation  of  it  That  It  extended  south 
from  Washington  Street  opposite  Higman 
street  is  of  no  force  in  sni^port  of  the  theory 
of  dedication.  The  line  between  the  out- 
lots  of  these  owners  by  mere  chance  began 
at  the  south  line  of  Washington  street  at  a 
point  which  would  'be  In  the  center  of  Hig- 
man street,  if  extended.  At  no  other  place 
could  these  adjoining  owners  have  opened 
a  common  lane  for  their  personal  use.  This 
strip  extended  south  16  rods.  The  fields 
south  of  it  were  farming  lands,  not  platted, 
but  divided,  as  usual,  into  fields.  There  was 
no  public  way  further  south.  This  strip 
was  a  cul-de-sac,  and  from  the  time  of  its 
<q)ening  was  us.^  by  these  owners,  and  at 
once  became  a  necessity  to  complainants' 
grantor,  and  has  so  continued  for  com- 
plainants ever  since,  and  is  the  only  access 
to  the  barn,  as  well  as  alTordlng  convenient 
access  to  the  side  entrance  of  the  house. 
This  strip  was  opened  before  defendant  ex- 
isted, and  there  is  no  evidence  in  the  case 
that  the  township  authorities  ever  exer- 
cised any  control  over  It  The  owner  of 
outlet  13  owned  and  cultivated  adjacent 
fields,  and  Mr.  Trask  owned  his  farm  to  the 
east,  going  to  and  from  it  through  the  south 
gate,  and  these  outlets  were  practically 
acreage  lota.  A  bam  was  soon  built  by  Mr. 
Trasl^  complainants'  grantor,  near  this  strip 
towards  the  south  end.  For  two  men  en- 
gaged in  farming,  a  lane  four  rods  in  width 


cannot  he  presumed  to  be  nnneceasarlly  wide, 
considering  the  vehicles  usually  owned  by 
farmers,  which  it  would  be  necessary  to 
drive  in  and  out  through  it  and  turn  around 
upon  it  and  also  leave  In  the  lane  as  occa- 
sion might  require.  From  its  width  the  in- 
ference would  not  arise  that  It  was  dedi- 
cated to  the  public  use. 

In  this  cape  no  declaration  of  these  parties 
is  shown  that  a  dedication  was  Intended. 
"Hie  vital  principle  of  dedication  Is  the  lu- 
tention  to  dedicate."  Acceptance  and  user 
by  the  public  completes  a  dedication,  and  the 
intent  to  dedicate  may  be  presumed  by  that 
fact  There  is  no  record  of  any  action  by 
the  village  accepting  this  strip,  nor  any  rec- 
ord whatever  of  anything  done  in  regard  to 
It  If  there  was  any  acceptance.  It  must 
have  been  by  continued  user  by  the  public, 
and  such  exercise  of  control  over  It  by  the 
authorities  from  which  an  acceptance  could 
be  reasonably  inferred.  Upon  this  proposi- 
tion the  record  shows  that  after  the  strip 
was  opened  some  plowing  was  done  along 
the  west  fence  and  some  dirt  taken  out 
Mrs.  Pennington  testified  tliat  many  years 
ago  men  with  plow  and  scraper  were  work- 
ing there.  She  did  not  know  who  they  were 
nor  connect  them  with  the  village.  Two 
witnesses  for  defendant  testified  that  plowing 
was  done  near  the  west  fence  during  the 
year  1881.  One  does  not  connect  ihla  work 
with  the  village,  and  admits  that  he  Is  not 
on  good  terms  with  complainants.  Tlie 
other  testified  that  he  worked  upon  this 
strip  with  a  Mr.  I^on  the  road  tax  for  his 
brother  atx>ut  half  a  day,  under  the  street 
commissioner,  plowing  and  scraping.  He 
could  not  give  the  name  of  this  ofllcer,  and 
Mr.  Lyon  testified  that  he  never  worked 
with  him  at  that  time  or  place.  The  other 
claimed  control  and  regulation  of  this  strip 
by  defendant  relates  to  cutting  weeds  there 
by  a  witness  employed  by  the  vilage  In  1904. 
This  was  after  the  fences  had  been  twice 
torn  down  and  replaced  and  the  present 
dispute  begun,  and  is  of  no  probative  force 
upon  the  question  of  acceptance  and  control. 
It  is  quite  noticeable  that  no  ofllcer  of  the 
village  is  produced  as  a  witness  to  make  this 
proof.  The  foregoing  contains  all  we.  are 
able  to  find  in  the  record  relative  to  any 
control  of  tills  strip  by  the  public  authorities^ 

The  facts  and  circumstances  relied  upon 
by  defendant,  to  prove  an  intent  on  the  part 
of  these  owners  to  dedicate  this  land  to  the 
public  use,  do  not  show  a  clear  Intent  to 
dedicate,  but,  on  the  contrary,  this  evidence 
is  of  little  force,  and  not  convincing.  "The 
facts  and  drcnmstances  relied  upon  to  prove 
the  exisptence  of  an  Intent  on  the  part  of 
the  dedicator  must  be  of  a  positive  and  un- 
equivocal character.  Since,  by  the  dedica- 
tion, valuable  rights  In  land  pass  from  the 
owner,. no  presumption  of  the  Intent  to  dedi- 
cate arises,  unless  It  is  clearly  and  expressly 
shown  by  his  acts  and  declarations,  or  by  a 
line  of  conduct  the  only  reasonable  exxdana* 
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tlon  of  -wbtch  to  that  a  dedication  was  In- 
tmded."  9  A.  &  B.  Encyc.  of  Law  (2d  Ed.) 
88,  and  cases  cited.  In  this  state  this  rule 
was  first  announced  In  People  ▼.  Jones,  6 
Mich.  176,  and  has  been  consistently  follow- 
ed ever  since. 

The  guestionfl  of  dedication  and  accept- 
ance are  always  so  closely  connected,  both 
being  essential  to  establish  a  common-law 
dedication  of  land  to  the  public  use  as  a 
highway,  that  it  Is  natural  and  usual  to 
consider  both  together.  The  same  unequivo- 
cal and  convincing  proof  is  required  to  estab- 
lish both  facts.  Diamond  Match  Co.  v.  Vil- 
lage of  Ontonagon,  72  Mich.  263,  40  N.  W. 
448;  Chapman  v.  Sault  Ste.  Marie,  146  Mich. 
23,  109  N.  W.  63,  and  cases  cited. 

The  right  to  this  strip  of  land  by  adverse 
and  continuous  user  on  the  part  of  the  pub- 
lic has  not  been  established.  The  great 
weight  of  tbe  evidence,  much  of  it  undis- 
puted, is  to  the  contrary.  The  evidence  of 
its  public  use,  as  shown  by  the  record,  was 
BO  rare  that  it  adds  to  the  weight  of  the  ev- 
idence to  the  contrary,  and  we  may  say  that 
no  general  use  of  this  way  by  the  public  has 
t>een  shown.  We  are  satisfied  from  this  rec- 
ord that  this  way  was  opened  in  1869  by  the 
adjoining  owners  for  their  own  convenience 
and  not  for  the  public  use.  That  the  use  of  it 
by  complainant  Vance,  since  his  purchase  in 
1883,  has  been  continuously  of  the  same 
character,  and  bas  been  absolutely  inconsist- 
ent with  a  public  use,  and  the  use  of  the 
Pennlngtons  of  the  other  half  has  been  of 
like  character  as  long  as  they  used  It  It 
appears  that  complainants  claimed  a  few 
years  ago  to  own  the  whole  strip,  and  for- 
bade them  its  use.  While  complainants' 
occui>ancy  of  the  entire  strip  has  for  some 
years  been  exclusive,  yet  we  do  not  think 
tbat  this  has  continued  for  a  sufficient 
length  of  time  to  cut  off  the  Pennington  title. 

The  decree  of  the  court  below  is  reversed, 
and  a  decree  will  be  entered  in  this  court  in 
favor  of  complainants  and  against  defendant, 
determining  that  this  strip  of  land  is  not  a 
public  street,  but  a  private  way  in  which 
the  defendant  has  no  right  or  interest,  and 
that  complainants  as  the  owners  in  fee  of 
the  east  one-half  are  entitled  to  the  posses- 
«ion  and  enjoyment  thereof,  and  perpetually 
restraining  defendant  village,  its  officers 
and  agents,  from  trespassing  thereon  or  in 
any  way  interfering  therewith.  Complain- 
ants to  recover  costs  of  t>oth  courts. 


PEOPLE  V.  RICE. 
(Supieme  Court  of  Michigan.     June  6,  1910.) 
1.  CsmiRAi,   Law    (J   21*)  — Elexents   aw 
CaiME— CBnnHAi,  Intent. 

Criminal  intent  is  orditaartly  an  element 
of  crime,  though  the  offense  be  purely  statu- 
tory; but  the  Legislature  may  make  certnin 
acts  coupled  with  certain  facts  offenses,  punish- 


able by  fine  and  Impriaonment  without  regard 
to  the  actor's  actual  knowledge  of  the  existence 
of  the  facts,  such  legislation  oelng  enacted  and 
sustained  for  the  most  part  on  grounds  of  ne- 
cessity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  22;   Dec.  Dig.  §  21.*] 

2.    I^JTOXICATINO    LiqUOBB    (|    155*)— SALE    BT 

Dbuogist  on  Physician's  Pbksckiption— 

Construction  of  Statute. 

Laws  1900,  No.  107,  i  2&  provides  that 
a  druggist  In  a  county  adopting  prohibition 
shall  be  permitted  to  sell  Intoxicants  for  medic- 
inal purposes  under  the  written  prescription 
of  a  regular  physician,  provided  tliat  the  phy- 
sician shall  state  in  such  prescription  the  name 
of  the  person  for  whom  the  liquor  is  prescribed, 
and  shall  issue  it  in  good  faith  upon  personal 
knowledge  for  medicinal  purposes.  Held,  that 
the  section  does  not  evidence  an  intent  to  pun- 
ish physiciaas  for  issuing  prescriptions  for 
liquor  in  bad  faith,  and,  if  they  are  amenable 
to  the  statute,  it  is  because  they  have  indi- 
rectly but  intentionally  brought'  about  a  sale 
of  liquor  to  be  used  as  a  beverage,  and  because 
of  collusion  between  the  druggist  and  physician 
so  that  the  actual  sale  is  unlawful  because, 
though  made  upon  a  certificate  proper  in  form, 
it  Is  made  in  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiquoiB,  Cent.  Dig.  |  154;    Dec  Dig.  {  155.^ 

Exceptions  from  Circuit  Court,  Genesee 
County;   Charles- H.  Wlsner,  Judge. 

James  B.  Rice  was  convicted  of  unlawfully 
delivering  a  prescription  for  liquor  without 
an  examination  of  the  applicant,  and  he 
brings  exceptions.     Reversed. 

Argued  before  OSTRANDER,  HOOKER, 
MOORE,  BLAIR,  and  STONE,  JJ. 

Brovra,  Farley  &  Selby,  for  appellant 
James  S.  Parker,  Pros.  Atty.,  and  Ed.  S.  Lee, 
Asst  Pros.  Atty.,  for  the  People. 

OSTRANDER,  J.  The  information  is  In 
the  following  form:  "James  S.  Parker,  pros- 
ecnting  attorney  for  said  county,  for  and  in 
behalf  of  the  people  of  the  state  of  Michigan, 
comes  Into  said  court.  In  the  December,  A.  D. 
1909,  term  thereof,  and  gives  it  here  to  under- 
stand and  be  informed  that  James  B.  Rice, 
late  of  the  city  of  Flint,  tn  the  county  of 
Genesee,  and  state  of  Michigan,  heretofore, 
to  wit,  on  or  about  the  2lBt  day  of  Septem- 
ber, in  the  year  1009,  at  the  city  of  Flint,  in 
said  Genesee  county,  being  then  and  there 
a  practicing  physician,  wrote,  signed,  and  de- 
livered to  one  James  Scbeuble,  alias  'James 
Slolts,'  a  prescription  in  words  and  figures 
as  follows:  Take  this  to  The  Buckrell  Phar- 
macy, Bell  Phope  562,  1100  N.  Saginaw  St, 
comer  McFarlan,  EHInt,  Michigan,  Jas.  Slolts, 
9/21/9.  Rx,  1  bot  Shaws  Malt  Slg.  as  direct- 
ed. J.  B.  Rice,  M.  D.  (Canceled  September 
21,  1900.  [Signed]  J.  Buckrell.)'  Said  pre- 
scription called  for  one  bottle  of  Shaw's  Malt 
on  which  was  proctired  one  quart  of  whisky 
and  (said  prescription  was  a  prescription  for 
one  quart  or  bottle  of  whisky)  by  the  said 
James  Scheuble  as  hereinafter  set  forth, 
the  said  prescription  being  then  and  there 
obtained   for   the  purpose  of  enabling   the 
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said  Jamee  Scheuble  to  procure  8ald  Intoxl- 
eating  liquor.  The  Bald  James  B.  Rice,  M. 
D.,  not  making  and  writing  the  said  prescrip- 
tion upon  an  examination  Into  the  physical 
condition  of  said  James  Scheuble  and  not 
making  the  same  in  good  faith  and  upon  bis 
personal  knowledge  that  the  physical  condi- 
tion of  the  person  for  whom  such  liquor  was 
procured  required  the  same  for  medical  pur- 
poses, was  not  made  upon  and  signed  by  the 
superintendent  of  any  hospital  or  other  medi- 
cal institution  where  such  liquors  are  used 
only  for  such  medical  or  scientific  purposes, 
and  said  James  Scheuble  then  and  there  be- 
ing a  notorious,  habitual,  and  common  drunk- 
ard and  obtaining  the  liquor  for  the  purpose 
of  drinking  same  as  a  beverage,  and  not  for 
medicinal  purposes,  and  said  James  B.  Rice, 
M.  D.,  not  belpg  then  and  there  a  druggist  or 
.  r^stered  pharmacist  engaged  In  selling  in- 
toxicating liquors  In  compliance  with  the  re- 
quirements and  restrictions  Imposed  upon 
druggists  and  registered  pharmacists  by  the 
general  laws  of  the  state  of  Michigan,  and 
contrary  to  the  provisions  of  a  certain  resolu- 
tion adopted  by  the  board  of  superrisors  of 
the  county  of  Oenesee,  state  of  Michigan,  on 
the  12th  day  of  April,  A.  D..  1009,  in  pur- 
suance of  Act  No.  207  of  the  Public  Acts  of 
the  State  of  Michigan  for  the  year  A.  D. 
1889,  as  amended,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Michigan."  Respondent 
refused  to  plead  thereto.  By  various  objec- 
tions and  exceptions  counsel  for  respondent 
raised  the  point  that  the  information  charged 
respondent  with  no  offense. 

The  theory  according  to  which  the  court 
admitted  certain  testimony  and  submitted 
the  question  of  respondent's  guilt  to  the  Jury 
is  made  manifest  by  the  following  excerpts 
from  the  charge:  "Now,  the  statute  under 
which  this  information  is  filed  is  section  26 
of  Act  107  of  the  Laws  of  1909,  which  pro- 
vides: 'Every  druggist  keeping  a  drug  store 
in  any  county  adopting  prohibition  under  this 
act  shall  by  himself  or  bis  clerks  be  permit- 
ted to  sell  vinous,  malt,  brewed,  fermented, 
spirituous  and  Intoxicating  liquors  for  medic- 
inal purposes,  but  only  under  the  written,  not 
printed  or  typewritten,  prescription  of  a  reg- 
ular practicing  physician,  provided  that  the 
physician  making  such  prescription  shall 
state  therein  the  name  of  the  person  for 
whom  such  liquor  is  prescribed,  the  kind  and 
quantity  of  liquor  prescribed,  shall  issue  the 
same  in  good  faltb  and  upon  personal  knowl- 
cdee  that  the  physical  condition  of  the  per- 
son for  whom  such  liquor  Is  prescribed  re- 
quires the  same  for  medicinal  purposes. 
•  •  *  Such  prescription  shall  be  plainly 
written  and  dated  and  signed  by  the  full 
name  of  the  maker  thereof.'  Now,  that  is 
the  measure  of  the  duty  of  the  physician, 
and  the  charge  In  this  case  is  that  he  made 
a  prescription  to  James  Scheuble  on  the  21st 
day  of  last  September,  which  did  not  comply 


with  the  requirements  of  that  statute,  that 
he  Issued  that  prescription  contrary  to  the 
injunction  laid  upon  him  by  that  statute  I 
have  read  to  you.    •    •    •    There  has  been 
admitted  into  the  case  certain  prescriptions 
for   intoxicating    liquors    given    by    the    re- 
spondent to  other  persons  before  and  after 
the  time  charged  in  this  case.    Now,  if  you 
first — and  I  emphasize  the  word  'first'  and 
I  repeat — now,  if  you  first  find  that  the  re- 
spondent gave  the  prescription  charged  to 
Scheuble  and  Intended  It  for  him,  then  yoa 
may  consider  the  other  prescriptions,  their 
number,    and   amount   of    liquor   prescribed 
thereby,  solely  upon  the  question  of  whether 
the  respondent  acted  In  good  faith  and  be- 
lieved  from   personal   knowledge   that   the 
physical  condition  of  Mr.  Scheuble  required 
the  kind  and  quantity  of  liquor  prescribed, 
and  you  must  consider  the  same  for  no  other 
purpose  whatever.    They  cannot  be  used  as 
having   any   bearing   upon   the  question    of 
whether  the  respondent  gave  the  prescription 
to  Scheuble,  intended  it  for  him,  and  must 
not  be  considered  at  all  unless  yon  first  tind 
the  respondent  did  so  give  It  to  Scheuble  aa 
already  stated.     I  read  you  section  11,930, 
upon  which  I  base  the  instructions  which  I 
will  next  give  you:  The  distinction  between 
an  accessory  j>efore  the  fact,  ajid  a  principal 
and  between  principals  In  the  first  and  sec- 
ond degree  in  cases  of  felony  Is  abrogated 
and  all  persons  concerned  In  the  commission 
of  a  felony'  ;(and  I  charge  you  that  the  case 
npon  trial  Is  a  felony)  'whether  they  direct- 
ly commit  the  act  constituting  the  offense  or 
aid  and  abet  In  its  commission  though   not 
present,  may  hereafter  be  indicted,  tried  and 
punished  as  principals  as  in  the  case  of  a 
misdemeanor.'     Following  that  I   give    you 
this:    'If  you  find  that  the  respondent  wrote 
the  prescription  In  evidence  for  James  Schen- 
ble  and  delivered  it  to  him,  and  that  respond- 
ent did  not  issue  the  same  in  good  faith  and 
upon  personal  knowledge  that  the  physical 
condition  of  said  Scheuble  not  only  required 
whisky,  but  also  required  the  quantity  which 
you  find  under  the  evidence  was  indicated  by 
the  prescription,  and  you  further  find  that, 
by  reason  of  the  furnishing  of  said  prescrip- 
tion to  said  Scheuble,  Scheuble  was  enabled 
to  procure  a  quart  of  whisky,  then  respond- 
ent would  become  a  principal  in  the  furnish- 
ing of  said  liquor,  and  it  would  be  your  duty 
to  convict.    If  the  prescription  was  written 
by  respondent  for  Scheuble  and  Intended  for 
blm  and  delivered  to  him,  the  fact  that  some 
other  name  was  written  therein  will  not  ex- 
cuse the  making  and  delivery  to  him,  and. 
under  such  circumstances  it  would  be  the 
same  as  thQugh  Scheuble's  name  was  written 
in  the  prescription  Itself.'  " 

Very  early  in  the  course  of  the  trial  the 
court  said:  "Under  that  law  they  laid  down 
In  section  26  what  the  duty  of  the  physician 
should  be,  that  he  should  only  issue  a  pre^ 
scriptlon  undeV  certain  circumstances.  an<j 
they  did  that,  in  my  Judgment,  for  the  pur- 
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pose  of  bringing  the  physldan  within  the 
penalty  of  the  law ;  they  amended  section  16, 
which  originally  prorlded  for  the  punishment 
for  the  violation  of  section  1  and  section  15, 
and  they  amended  that  section  16  so  as  to 
make  it  read  that  any  one  offending  against 
any  provision  in  the  law  should  be  punished 
so  and  so.  Now,  in  my  judgment  the  Leg- 
islature Intended  that  physicians  should  pay 
some  attention  to  that  law,  and,  If  a  man 
goes  Into  a  physician's  office  and  says  to  him, 
'I  want  a  prescription  for  some  whisky,'  and 
the  physician  does  not  make  any  examination 
of  him,  but  immediately  sits  down  and  writes 
him  a  prescription  that  he  may  get  whisky 
on,  without  personal  knowledge  of  whether 
his  pbysidal  condition  requires  it,  or  with- 
out any  effort  whatsoever  to  determine 
whether  his  physical  condition  requires  it.  If 
that  is  a  fact  In  such  case,  in  my  judgment 
the  physician  Is  amenable  to  the  law. 
•  *  *  That  In  my  Judgment  Is  the  object 
of  the  law,  and  I  say  that.  If  a  physician 
does  not  take  those  precautions  and  receives 
money  for  the  sale  of  his  prescriptions,  that 
is  just  the  same  as  though  he  delivered  the 
whisky;  under  the  ordinary  criminal  law 
be  became  a  principal  and  has  made  it  pos- 
sible for  a  man  to  get  It  unlawfully;  and 
it  Is  just  the  same,  in  my  judgment,  as  the 
case  I  Instanced.  If  I  propose  to  a  person  to 
go  down  on  the  street  and  hit  Mr.  Lee,  and 
be  does  It,  It  is  my  offense  just  the  same 
as  though  I  was  there  and  hit  Mr.  Lee  my- 
self. I  have  made  It  possible  for  Mr.  Lee 
to  get  hit;  therefore,  I  am  guilty  of  it  my- 
self, although  I  was  not  there  at  all.  Now, 
for  a  violation  of  that  section  in  my  judg- 
ment the  physician  Is  amenable  as  a  prin- 
cipal In  furnishing  the  liquor." 

The  reasonable  interpretation  of  the  lan- 
guage employed  In  the  Information  Is  that  re- 
spondent is  charged  with  writing  and  deliver- 
ing a  prescription  for  liquor  without  an  ex- 
amination of  the  applicant,  not  upon  person- 
al knowledge  that  the  condition  of  the  appli- 
cant required  liquor  for  medicine  and  not  In 
good  faith;  that  the  applicant  did  procure 
liquor  called  for  in  the  prescription  by  menus 
of  the  prescription.  It  is  also,  Inferentially, 
charged  that  the  prescription  is  not  in  proper 
form  because  the  signature  to  it  Is  not  the 
full  name  of  the  physician.  It  is  said  in  the 
brief  for  the  people  that  the  Information 
charges  a  specific  vlolntion  of  the  law,  and 
In  the  very  words  of  the  statute.  In  the  alle- 
gation "that  the  said  James  B.  Rice,  M.  D., 
not  making  and  writing  the  said  prescrip- 
tion upon  an  examination  into  the  physical 
condition  of  said  James  Scheuble,"  etc.,  etc., 
and  in  negativing  the  provision  of  the  stat- 
ute, "the  doctor  issuing  such  prescription 
shall  Issue  the  same  In  good  faith  and  upon 
personal  knowledge,"  etc.,  etc.  Again,  It  is 
said:  "Primarily,  the  specific  offense  charged 
in  said  Information  Is  the  Issuing  of  the 
prescription  mentioned  in  the  information, 
«nd  the  violations  of  the  statute  In  other 


respects  were  proved  for  the  purpose  of 
showing  lack  of  good  faith  and  an  utter  dis- 
r^ard  of  all  the  provisions  of  the  act  In  the 
Issuing  of  this  particular  prescription  under 
the  circumstances  alleged  in  the  informa- 
tion." 

The  brief,  as  we  understand  It,  does  not 
attempt  to  sustain  the  proposition  that  under 
this  statute  the  respondent  might  be  found 
guilty  as  a  principal,  or  as  an  alder  and  abet- 
tor, of  unlawfully  selling,  or  unlawfully  fur- 
nishing, liquor.  There  is  no  attempt  made  to 
sustain  the  proposition  that  the  information 
charges  the  respondent  with  making,  or  with 
aiding  and  abetting,  an  unlawful  sale  of 
liquor.  The  theory  of  the  people  was  and  is 
that  the  act  of  a  physician  in  writing  and  de- 
livering—or  Issuing — a  prescription  In  dis- 
regard of  the  provisions  found  in  section  26 
of  the  statute  is  a  violation  of  the  law,  sub- 
jecting the  physician  to  the  penalties  pre- 
scribed In  section  16  of  the  act.  According 
to  this  theory.  It  is  immaterial  whether  liq- 
uor was  procured  upon  the  prescription. 
The  physician  would  be  equally  culpable  If 
the  prescription  was  In  proper  form,  and  If 
the  druggist  sold  liquor  in  reliance  upon  it. 
In  perfect  good  faith.  According  to  the  the- 
ory of  the  instructions  given  to  the  jury, 
the  prescription  must  have  been  filled,  must 
have  brought  about  a  sale  or  furnishing  of 
liquor.  In  other  words,  if  the  prescription  in 
question  had  not  been  filled— if  the  jury 
had  so  found — ^the  respondent  must  have 
been  acquitted.  With  respect  to  the  ques- 
tion now  being  considered,  namely,  whether 
the  Information  charges  respondent  with 
having  committed  an  offense,  it  is  immaterial 
that  the  two  theories,  indicated,  are  Incon- 
sistent Whether  the  acts  of  the  physician, 
described  in  the  information,  are  obnoxious 
to  the  law,  depends  upon  the  proper  construe^ 
tlon  of  the  law.  The  general  purpose  of  the 
law  Is  to  prevent  the  manufacture  of  liquors 
and  all  traffic  in  liquors,  as  beverages.  In 
certain  counties.  Druggists  may  traffic  In 
liquors  for  medicinal  or  scientific  purposes. 
The  purposes  for  which  liquors  are  desired 
must  be  certified  to  the  druggist  either  by  a 
regular  practicing  physician  or  by  a  superin- 
tendent of  a  hospital,  medical,  or  educational 
institution.  He  may  not  lawfully  make  sales 
of  liquors  except  upon  such  certification. 
In  a  particular  Instance  the  dru^^gist  may 
know  whether  the  certification  Is  in  proper 
form.  If  it  is  a  prescription,  it  must  be 
written,  must  name  the  person  for  whom  the 
liquor  Is  prescribed,  the  kind  and  quantltj 
prescribed,  must  be  dated,  and  signed  with 
the  full  name  of  the  physician.  He  cannot 
know  that  the  prescription  Is  Issued,  in  good 
faith,  upon  personal  knowledge  that  the 
physical  condition  of  the  person  prescribed 
for  requires  the  liquor  for  medicinal  pur- 
poses. He  may  come,  in  time,  to  believe, 
from  the  quantity  of  liquor  prescribed  and 
from  the  frequency  with  which  the  prescrip- 
tions of  a  particular  physician  are  presented, 
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that  the  prescriptions  are  not  issued  In  good 
faith.  He  may  know  the  reputation  and 
character  of  the  person  prescribed  for.  But, 
manifestly,  in  case  of  a  first  or  of  a  second 
or  other  prescription  of  moderate  quantities 
of  liquor  for  a  stranger,  he  cannot  know  that 
the  qualities  of  good  faith  and  necessity  eslst. 
Criminal  intent  Is,  ordinarily,  an  element 
of  crime,  and  this  is  true  although  the  of- 
fense is  purely  statutory.  It  Is  competent, 
however,  for  the  Legislature  to  make  cer- 
tain acts,  coupled  with  certain  facts,  offenses, 
punishable  by  fine  and  imprisonment,  withr 
out  regard  to  the  actor's  actual  knowledge  of 
the  existence  of  the  facts.  Peoples.  Worden 
Grocer  Co.,  118  Mich.  604,  77  N.  W.  815; 
People  T.  Snowberger,  113  Mich.  86,  71  N. 
W.  497,  67  Am.  St  Rep.  449 ;  People  v.  Roby, 
52  Mich.  677,  18  N.  W.  366,  60  Am.  Rep.  270; 
People  V.  Curtis,  129  Mich,  1,  87  N.  W.  1040, 
96  Am.  St  Rep.  404.  Such  legislation  Is  en- 
acted and  is  sustained,  for  the  most  part  on 
grounds  of  necessity.  Courts  are,  however, 
slow  to  find  a  legislative  intention  to  con- 
demn a  man  for  not  knowing  that  which  he 
cannot  know.  The  reasonable  construction 
of  this  statute  Is  that  It  gives  a  privilege  to 
druggists,  which  must  be  honestly  exercised. 
If  it  Is  honestly  exercised,  in  filling  a  pre- 
scription which  is  in  the  statute  form,  he  Is 
protected.  The  fact  that  the  prescription  is 
in  the  statute  form  is  not  an  absolute  protec- 
tion. Good  faith  is  required,  and  the  want 
of  it  may  be  shown  'by  the  number  of  sales 
made  upon  the  prescriptions  of  a  particular 
physician,  by  the  qtiantlty  of  liquor  prescrib- 
ed and  furnished,  by  the  frequency  with 
which  a  particular  person  presents  prescrip- 
tions to  be  filled,  by  the  character  and 
habits  of  the  person  to  whom  the  liquor  Is 
furnished,  and  by  any  other  facts  and  cir- 
cumstances which  tend  to  prove  that  the 
liquor  was  in  fact  procured  to  be  used  as  a 
beverage,  and  that  the  druggist  is  fairly 
chargeable  with  notice  of  the  fact  The 
lawfulness  of  the  sale  does  not  neceasarily 
depend  upon  the  good  faith  of  the  physician. 
It  does  depend  upon  the  good  faith  of  the 
druggist.  The  good  faith  of  the  physician 
may  not  always  be  a  protection  to  the  drug- 
gist because  the  druggist  may  know  of  facts 
and  circumstances  indicating  clearly,  to  him, 
that  the  liquor  called  for  will  be  used  as  a 
beverage.  In  short,  there  is  no  necessary 
connection,  as  afFectlng  the  good  faith  of 
either,  between  the  conduct  of  the  physician 
la  prescribing,  and  the  conduct  of  the  drug- 


gist in  selling,  liquor.  We  do  not  find  in  the 
statute  an  intention  to  punish  physicians  for 
issuing  prescriptions  for  liquor  in  bad  faith. 
We  mean  by  this  that  apt  terms  are  not 
found  to  create  a  substantive  offense,  the 
elements  of  which  are  writing  and  delivering 
carelessly  or  dliBhonestly,  preecriptionB  for 
liquor.  If  physicians  are  amenable  to  the 
pains  and  penalties  of  the  act  it  is  because 
they  have  Indirectly,  but  Intentionally,  brought 
about  a  sale  of  liquor  to  be  used  as  a  bever- 
age. They  do  not,  in  issning  prescriptions 
in  bad  faith,  occupy  the  position  of  merely 
practicing  subterfuge  or  telling  untruths  in 
order  to  secure  liquor.  The  law  intends  that 
sales  may  be  made  upon  prescriptlon&  It 
Intends  that  no  sale  shall  be  made  otherwise 
than  upon  prescriptions.  It  has  made  the 
prescription,  and  therefore  the  physician, 
potential  in  securing  liquor.  In  this  war 
a  physician  becomes  a  party  to  every  sale 
made  upon  his  certificate.  Nevertheless  we 
are  constrained  to  say  that,  unless  there  Is 
open  or  tacit  collusion  between  the  druggist 
and  the  physician,  so  that  the  actual  sale 
is  unlawful  because,  though  made  upon  a. 
certificate  proper  In  form,  it  is  made  in  bad 
faith,  the  law  is  not  so  written  aa  to  make 
the  conduct  of  the  physician  unlawful.  It 
is  not  so  written  that  an  Intention  can  be 
found  to  make  a  particular  sale  lawful  as  to 
the  druggist  and  unlawful  as  to  the  physician. 
And  the  doctrine  and  the  statutes  which 
make  accessories  before  the  fact  and  aiders 
and  abettors  principals  can  have  no  applica- 
tion if  the  ultimate  act  of  selling  is  lawful. 

In  the  case  at  bar  the  testimony  on  the 
part  of  the  people  tended  to  prove  guilty 
knowledge  on  the  part  of  both  physician  and 
druggist — tended  to  prove  an  unlawful  snle 
of  liquor  participated  in  by  both  druggist 
and  physician.  The  information,  however, 
as  has  been  pointed  out,  is  not  framed  upon 
any  such  theory.  It  does  not  charge  any 
druggist  with  guilty  knowledge  of  the  con- 
duct of  the  physician,  or  that  the  sale  of 
liquor  was  unlawful  because  made  with  such 
knowledge.  It  does  not  charge  conspiracy 
or  collusion.  Indeed,  It  does  not  inform  the 
respondent  what  druggist,  if  any,  furnished 
the  liquor.  It  is  as  well  summrted  by  proof 
that  the  liquor  was  procured  of  an  individual 
as  by  proof  that  a  druggist  filled  the  pre- 
scription. 

These  conclusions  require  the  conviction 
to  be  set  aside  and  the  respondmt  discharged. 

It  is  so  ordered. 
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PEOPI/B  T.  LOOMIS. 
(Supreme  Court  of  Michigan.     June  9,  1910.) 

1.  STATOTEB    (I   lis*)— SUBJMTB  AKD   TlTJUES. 

Pub.  Acts  1893,  No.  156,  as  amended  by 
Pub.  Acts  1897.  No.  213,  is  entitled  "An  act 
to  amend  Act  No.  156  of  the  Public  Acts  of 
1893,  entitled  'An  act  to  provide  a  penalty  for 
cruelty  to  children,'  and  to  repeal  all  existing 
acts  and  parts  of  acts  conflicting  with  the  pro- 
visions of  this  act,"  and  section  1  provides  that 
any  parent  or  guardian,  or  person  under  whose 
protection  any  child  may  be,  who  cruelly  and 
unlawfully  punishes  or  willfully,  unlawfully, 
or  negligently  deprives  it  of  necessary  food, 
etc.,  or  willfully  abandons  a  child  under  16 
years  of  age,  or  who  habitually  permits  Ita 
oealth  to  be  injured  by  expoante  or  Injury  to 
its  person,  or  permits  it  to  engage  in  an  oc- 
cupation dangerous  to  health  or  depraving  its 
morals,  or  to  frequent  public  places  for  beg- 
ging or  to  consort  with  thieves  or  prostitutes, 
or  depraves  Its  morals  by  vicious  training, 
shall  be  deemed  guilty  of  a  felony  and  punished 
by  imprisonment  In  the  county  jail  or  state 
prison  as  stated.  Held,  that  the  object  of  the 
statute  is  expressed  in  its  title,  and  Ita  provi- 
sions are  germane  to  the  object 

[E^.    Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  ff  158-160;    Dec.  Dig.  I  118.*] 

2.  Statutes  (|  141*)— Amewdmints— Reptjb- 
LisHiNo  Amended  Stattjte. 

Pub.  Acts  1893.  No.  156,  consisting  of 
one  section,  and  making  it  an  offense  for  one 
having  the  custody  of  a  child  under  10  years 
of  age  to  cruelly  or  unlawfully  punish  the  child 
or  willfully  deprive  it  of  food  or  willfully  aban- 
don it,  etc.,  and  making  a  violation  of  the  act 
punishable  by  fine  and  miprisonment  as  stated, 
was  amended  by  Pub.  Acts  1897.  No.  218,  en- 
titled "An  act  to  amend  Act  No.  156  of  the 
Public  Acts  of  1893,  entitled  'An  act  to  pro- 
vide a  penalty  for  cruelty  to  diildren/  and  to 
repeal  all  existing  acts  and  parts  of  acts  con- 
flicting with  the  provisions  of  this  act,"  the 
penalty  clause  of  section  1  of  the  act  as  amend- 
ed making  the  offender  guilty  of  felony,  pun- 
ishable by  imprisonment  in  the  county  jail  or 
in  state  prison  or  house  of  correction  at  hard 
labor  for  not  more  than  five  years  nor  less  than 
three  months,  and  the  part  defining  the  of- 
fense remaining  substantially  the  same  as  in 
the  original  act.  and  section  2  repeals  all  con- 
flicting acts;  but  the  only  reference  to  the 
amendatory  character  of  the  act  is  in  the  title. 
Held,  tliat  while  it  would  have  been  better  form 
had  the  amending  act  stated  in  the  enacting 
clause  that  the  section  was  amended  so  as  to 
rend  as  follows,  etc..  the  amending  act  did  not 
violate  the  constitutional  provision  prohibiting 
the  amendment  of  a  law  by  reference  to  Its 
title  only,  and  requiring  the  sections  amended  to 
be  re-enacted  at  length,  since  the  title  of  the 
amending  set  stated  the  object  of  the  amend- 
ment as  clearly  as  if  the  single  section  amend- 
ed were  referred  to  at  length. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  H  48,  198,  209;    Dec.  Dig.  {  141.*] 

8-  Infants  (|  15*)— Pbotection— OrFERSES— 

Cruix  Punishment. 

The  offense  contemplated  by  Comp.  Laws, 
I  11.507  making  it  an  offense  for  one  having 
the  custody  of  a  child  nnder  16  years  of  age  to 
cruelly  or  unlawfully  punish  the  child,  is  the 
unreasonable  or  unlawful  corporal  punishment 
of  the  child. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dfg.  {  16.»] 

4.  Infants  (J  20*)  —  Protecttow  —  Pkoseou- 

TION — SUFFIOIERCT  OF  INFOBMATION. 

In  a  prosecution  under  Comp.  Laws.  | 
11,507,   making  it   an  offense   for  one   having 


the  custody  of  a  child  under  16  years  of  age  to 
cruelly  or  unlawfully  punish  the  child  or  to 
willfully  or  negligently  deprive  him  of  food, 
etc.,  or  to  willfully  aba»don  him  or  habitually 
permit  his  health  to  be  injured,  etc.,  an  infor- 
mation, alleging  that  on  September  1,  1908. 
and  various  other  days  between  that  day  and 
February  19,  1909,  accused,  having  in  his  pro- 
tection, a  certain  l>oy  l3  years  old,  cruelly  and 
unlawfully  punished  him,  particularly  while 
under  accused's  control  and  protection  on  Feb- 
ruary 19,  1909,  did  then  and  there  cruelly  and 
unlawfully  punish  such  boy,  is  sufficient. 

[E!d.  Note. — For  other  cases,  see  In&nts,  Cent. 
Dig.  i  20;    Dec.  Dig.  i  20.*] 

6.  C^niiNAi,    Law    (i   869*)  —  Pboteotion — 
Cbuiinai.  Pbosecution— Admission  of  Bvi- 
dbnob— cohfobmitt  to  infobmation. 
Where,  in  such  case,  the  information  charg- 
ed that  accused  on  a  certain  date  cruelly  and 
nnlawfnlly  punished  a  child  IS  years  of  age 
under  his  protection,  the  state  could  not  prove 
distinct  wnippings  as  constituting  the  offense 
charged ;    the  offense  not  being  a  continuous 
one  nnder  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  822-824;  Dec.  Dig.  {  369.*] 

6.  Cbdunai,  Law    ({   1169*)— Appeal— The- 
OBT  OF  Decision— Admission  of  Evidence. 

While  ordinarily  error  in  admitting  testi- 
mony on  an  erroneous  theory  will  not  be  con- 
sidered prejudicial,  where  it  was  admissible  on 
another  theory,  the  error  in  admitting  the  evi- 
dence of  separate  whippings  was  reversible; 
it  having  been  admitted  and  submitted  to  the 
jury  to  prove  the  substantive  offense  charged. 
[Ed.  Note. — ^Por  other  cases,  see  Criminal 
Law,  Dec.  IMg.  |  1169.*] 

7.  Cbiminai.  Law  «  371*)— Obuei.  Punish- 
MBNT — ^Admission  of  Evidence., 

Evidence  of  such  distinct  whippings  was  ad- 
missible on  the  issue  of  accused's  good  faith 
In  administering  the  whipping  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  831>-S32 ;    Dec  Dig.  ji  371.*J 

8.  Cbiminai.   Law   (i  678*)— Election    Be- 
tween Acts. 

While  in  a  prosecution  under  Comp.  Laws, 
i  11,507,  for  cruelly  or  unlawfully  punishing 
a  child  under  defendant's  protection,  the  of- 
fense could  not  be  charged  as  a  continuous  one, 
where  the  information  alleged  whippings  on  a 
particular  day  and  between  that  day  and  an- 
other date,  the  state  might  be  required  to  elect 
upon  which  particular  charge  it  should  rely, 
and  the  allegations  as  to  the  other  whippings 
disregarded  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1580-1583;  Dec,  Dig.  { 
678.*] 

Exceptions  from  Circuit  Conrt,  Calhoun 
County;   Walter  H.  North,  Jndge. 

J.  W.  Loomls  was  convicted  of  cruelly 
punishing  a  child  In  violation  of  statute,  and 
excepted  before  sentence.  Reversed,  and 
new  trial  ordered. 

Argued  before  OSTRANDER.  HOOKER, 
MOORE,  BLAIR,  and  STONE,  JJ. 

John  B.  Bird,  Atty.  Gen.,  and  Howard  W. 
Cavanagh,  for  the  People.  Jesse  M.  Hatch 
and  L.  C.  Miller,  for  def^idant 

BLAIR,  J.  Defendant  having  been  con- 
victed of  cruelly  punishing  a  child.  In  viola- 
tion of  the  provisions  of  section  11,507,  Comp. 
Laws,  seeks  a  reversal  of  the  conviction  up- 
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on  ezceptJoiiB  before  sentence.  The  Informa- 
tion charges  that  respondent,  "on  the  1st 
day  of  September,  A.  D.  190S,  and  on  divers 
other  days  and  times  between  that  day  and 
February  19,  1909,  at  the  township  of  Mar- 
engo, in  the  county  of  Calhoun  aforesaid, 
having  under  bis  control  and  protection 
Kmest  A.  Holnagel,  a  boy  13  years  of  age, 
did  then  and  there  cruelly  and  unlawfully 
punish  him,  the  said  Ernest  A.  Holnagel,  par- 
ticularly while  under  his,  the  said  J.  W. 
Loomis',  control  and  protection  on,  to  wit, 
the  19th  day  of  February,  A.  D.  1909,  did 
then  and  there  at  the  township  aforesaid 
cruelly  and  unlawfully  punish  him,  the  said 
Ernest  A.  Holnagel,  contrary  to  the  form  of 
the  statute,"  etc.  As  stated  in  respondent's 
brief:  "The  errors  relied  upon  are  raised 
upon  the  record  by  a  motion  to  direct  a  ver- 
dict, objection  to  the  receipt  of  evidence, 
to  the  refusal  of  the  court  to  charge  as  re- 
quested, to  the  charge  of  the  court,  and  to 
the  ai^ument  of  the  prosecuting  attorney." 
At  the  outset,  respondent's  counsel  objected 
to  the  reception  of  any  evidence  under  the 
information,  for  the  reasons  that:  (a)  The 
information  does  not  show  how  the  alleged 
cruel  and  unlawful  punishment  was  Inflicted ; 
(b)  the  information  did  not  state  the  particu- 
lars constituting  the  oftense;  (c)  the  Infoi^ 
mation  did  not  allege  any  fact  or  facts  con- 
stituting cruel  or  unlawful  treatment;  (d) 
the  statute  under  which  the  Information  is 
filed  is  unconstitutional  and  void. 

We  consider  first  the  objection  questioning 
the  constitutionality  of  the  act  The  original 
act  appears  as  Act  No.  156  of  the  Public 
Acts  of  1893,  at  page  255.  The  act  is  en- 
titled "An  act  to  provide  a  penalty  for  cruel- 
ty to  children."  So  far  as  the  definition  of 
the  offense  and  the  penalty  are  concerned, 
the  act  reads  as  follows:  "Section  1.  The 
people  of  the  state  of  Michigan  enact,  that 
any  parent  or  guardian,  or  person  under 
whose  protection  any  child  may  be,  who  tor- 
tures, cruelly  or  unlawfully  punishes,  or  will- 
fully, unlawfully,  or  negligently  deprives  of 
necessary  food,  clothing  or  shelter,  or  who 
willfully  abandons  a  child  under  sixteen 
years  of  age,  or  who  habitually  causes  or  per- 
mits the  health  of  such  child  to  be  injured 
or  his  life  endangered  by  exposure,  want  or 
other  injury  to  his  person,  or  causes  or  per- 
mits him  to  engage  in  any  occupation  that 
will  be  likely  to  endanger  his  health  or  de- 
prave his  morals,  or  who  habitually  per- 
mits him  to  frequent  public  places  for  the 
purpose  of  begjiring  or  receiving  alms,  or  to 
frequent  the  company  of  or  consort  with  re- 
puted thieves  or  prostitutes,  or  by  vicious 
training  depraves  the  morals  of  such  child, 
shall  be  punished  by  a  fine  of  not  less  than 
five  dollars  nor-  more  than  fifty  dollars  or 
Imprisonment  in  the  common  Jail  of  the  prop- 
er county  not  less  than  ten  nor  more  than 
ninety  days,  or  both,  in  the  discretion  of  the 
court.'*  The  act  contained  but  one  section, 
la  1897  an  act  was  adopted  entitled  "An  act 


to  amend  act  number  one  hundred  and  flf  ty- 
slz  of  the  Public  Acts  of  eighteen  hundred 
and  ninety  three  entitled  'An  act  to  provide 
a  penalty  for  cruelty  to  children,'  and  to  re- 
peal all  existing  acts  and  parts  of  acts  con- 
flicting with  the  provisions  of  this  act." 
Pub.  Acts  1897,  p.  269.  The  language  of  sec- 
tion 1,  defining  the  offense,  except  that  the 
feminine  pronoun  is  used  in  conjunction  with 
the  masculine.  Is  identical  with  that  quoted 
from  the  act  of  1893.  As  to  the  penalty, 
the  act  of  1897  provides  that  the  offender 
"shall  upon  conviction  be  deemed  guilty  of 
a  felony  and  punished  by  Imprisonment  in 
the  county  jail,  or  In  the  state  prison  or  the 
state  house  of  correction  at  Ionia  at  bard 
labor  for  not  more  than  five  years  nor  less 
than  three  months."  Section  2  repeals  alt 
conflicting  acts.'  Except  In  the  title,  there 
is  no  reference  to  the  amendatory  character 
of  the  act;  but  It  Is  in  the  form  of  an  origi- 
nal enactment. 

It  is  argued  that  the  offense  complained  of 
Is  not  Included  within  the  title  of  the  act; 
that  the  act  contains  various  offenses  and 
provisions  that  are  not  germane  to  the  title ; 
and  that,  although  the  act  purports  by  its 
title  to  be  an  amendatory  act,  "the  act  points 
out  no  section  to  be  amended.  The  enacting 
clause  purports  to  be  an  original  act,  but 
the  title  purports  to  be  an  amending  stat- 
ute. It  violates  section  25,  article  4,  and  sec- 
tion 20,  article  4,  of  the  Constitution.  The 
amending  statute  must  have  an  enacting 
clause  polntinir  out  the  sections  that  are  to 
be  amended.  People  v.  Prltchard,  21  Bllch. 
241."  We  think  the  object  of  the  law  is 
properly  expressed  in  Its  title,  and  that  the 
provisions  of  the  act  are  germane  to  such 
object  People  v.  Kelly,  99  Mich.  82,  57 
N.  W.  1000;  Uobison  v,  Wayne  Chtiult 
Judges,  151  Mich.  315,  115  N.  W.  682.  We 
are  also  of  the  opinion  that  the  act  Is  not 
in  conflict  with  the  constitutional  provision 
that:  "No  law  shall  be  revised,  altered  or 
amended  by  reference  to  its  title  only;  but 
the  act  revised  and  the  section  or  sections  of 
the  act  altered  or  amended  shall  be  re-enact- 
ed and  published  at  length."  The  amKided 
act  contained  only  one  section,  so  that  the 
language  of  the  title  of  the  amendatory  act 
"to  amend  act  No.  156,"  as  clearly  stated  the 
object  as  though  the  single  section  had  been 
referred  to.  While  it  would  have  been  In 
better  form  If  the  amendatory  act  had  con- 
tained a  statement  in  the  enacting  clause  that 
the  section  in  question  was  amended  so  as 
to  read  as  follows,  etc.,  as  a  matter  of  fact 
the  section  as  amended  was  re-enacted  and 
published  at  length,  and  we  perceive  no  con- 
flict with  the  constitutional  provision. 

Was  the  offense  for  which  respondent  was 
tried  and  convicted  properly  charged  in  the 
information?  It  is  apparent  that  cruelly  or 
unlawfully  punishing  a  child  is  only  one  of 
several  phases  of  the  offense  of  cruelty  to 
children  rendering  the  offends  liable  to  the 
penalties  of  the  act,  and  we  ore  of  the  opln- 
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Ion  tbat  the  Legislatare  Intended  by  the  pro- 
vision, "cruelly  or  unlawfully  punishes,"  to 
cover  cases  of  unreasonable  and  unlawful 
corporal  punishment  as  defined  by  this  court 
In  People  v.  Green,  165  Mich.  524,  119  N.  W. 
1067,  21  L.  R.  A.  (N.  S.)  216.  Construing  the 
cniel  or  unlawful  punishment  denounced  in 
the  statute  as  relating  to  corporal  chastise- 
ment, we  think  the  information  was  suf- 
ficiently specific  In  using  the  language  of  the 
statute  in  defining  the  oflTenae.  'The  informa- 
tion describes  in  the  language  of  the  statute 
the  particular  form  of  cruelty  to  children 
constituting  the  crime  charged,  and  separat- 
ing It  from  the  other  forms  of  the  offense  so 
as  to  Inform  the  respondent  with  reasonable 
certainty  of  the  accusation  against  him.  5 
Eincy.  PI.  &  Pr.  695 ;  -  People  v.  Glazier,  124 
N.  W.  582. 

It  la  also  urged  that  the  court  erred  in 
permitting  the  prosecution  to  show  several 
distinct  whippings.  The  prosecuting  attor^ 
ney  stated  the  theory  upon  which  proof  of 
the  different  punishments  was  competent, 
aa  follows:  "The  Court:  Well,  It  is  no 
more  than  right  that  the  record  should  show 
the  prosecutor's  attitude,  that  It  Is  not  claim- 
ed tbat  this  particular  whipping  might  pos- 
sibly be  excessive  so  as  to  be  a  violation  of 
the  statute;  but  it  Is  one  of  the  acts  leading 
up  to  the  act  specified  by  the  prosecutor  that 
took  place  on  the  19th  of  February,  1909. 
Mr.  Cavanagh:  That  is  our  position,  your 
honor,  that  the  continued  acts  culminating 
February  19,  1009,  constituted  cruel  and  un- 
lawful punishment  The  Court:  The  objec- 
tion win  be  overruled.  Mr.  Miller:  Excep- 
tion. Mr.  Cavanagh:  I  will  say  this,  that 
In  view  of  my  position  the  proof  of  this  one 
act  was  made  on  the  theory  that  It  was  a 
continued  offense,  and  If  I  had  been  comi>el- 
led  to  elect  at  any  time  any  particular  of- 
fense I  would  have  chosen  the  offense  of 
February  19,  1909.  My  proof  of  this  act  was 
to  show  a  continued  offense." 

The  particular  provision  under  considera- 
tion does  not  specify  an  offense  continuous 
In  Its  nature  like  other  provisions  of  the 
section,  and  while  repeated  punishments  at 
short  'intervals  for  unimportant  offenses,  tak- 
en together,  might  constitute  cruel  punish- 
ment, though  no  single  punishment  would, 
such  course  of  cruel  punishment  should  at 
least  be  specified  in  apt  terms  In  the  informa- 
tion. It  was  not  competent  for  the  prose- 
cution, under  the  information  and  facts  of 
this  case,  to  prove  separate  and  distinct 
whippings  as  together  constituting  the  of- 
fense; evidence  of  such  distinct  acts  was 
only-  admissible  as  bearing  upon  the  good 
faith  of  the  respondent  in  administering  the 
punishment  particularly  relied  upon.  IJpon 
this  issue  of  respondent's  good  faith,  pre- 
Ylous  punishments,  not  only  during  the  period 
specified  in  the  information,  but  prior  there- 
to, were  hdmlssible.     Ordinarily,  prejudicial 


error  will  arise  from  the  receipt  of  testi- 
mony upon  an  erroneous  theory,  when  the 
testimony  was -admissible  upon  another  law- 
ful theory;  but  in  this  case  the  erroneous 
theory  was  made  the  basis  of  the  people's 
case  and  of  the  jury's  deliberation,  and  the 
evidence  went  to  them  as  substantive  proof 
of  the  offense  charged.  Although  it  was 
not  technically  allowable  to  charge  the  of- 
fense as  a  continuous  one,  we  think  that  the 
contlnuando  might  properly  be  rejected  as 
surplusage,  and  the  case  tried  upon  such 
particular  charge  as  the  prosecutor  might 
elect     22  Cyc  p.  369. 

It  is  also  urged  that  the  court  erred  In  re- 
fusing to  give  respondent's  request  to  charge 
that  "there  Is  no  evidence  In  this  case  show- 
ing that  the  respondent  was  a  person  having 
Ernest  Holnagel  under  his  protection,  and 
therefore  your  verdict  must  be  not  guilty." 
The  court  did  not  err  in  refusing  this  re- 
quest, since.  In  our  opinion,  the  evidence 
tended  strongly  to  show.  If,  indeed,  it  was 
not  conclusive,  that  respondent  was  such  a 
person  In  the  meaning  of  the  statute. 

What  we  have  already  said  disposes  of  the 
important  questions  in  the  case,  and  those 
not  discussed  will  not  be  likely  to  arise  upon 
another  trial. 

The  conviction  Is  reversed,  and  a  new  trial 
ordered. 


HOBK  T.  ALLKNDALB  TP.  et  «l. 
(Supreme  Conrt  of  Michigan.     June  6.   iniO.) 

1.  Towns  (J  45*)— Liabilitt— Tobt  of  Offi- 
cer. 

A  township  is  not  liable  for  any  tort  of 
Its  hishway  cominissioner  in  dirertmir  plaint'flf 
to  work  aa  a  hislnvay  land  plantpd  by  a  fhird 
person :  so  that  there  can  be  implied  no  ohlica- 
tion  of  the  township  to  reimburse  plnintiT  for 
the  consequence  of  any  anwittinK  trespass  so 
committed  by  Um  at  the  commissioner's  com- 
mand. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  SS  79.  80;    Dec.  Dig.  {  45.»1 

2.  TNDEMNITT     (8     6*)— OONTBACT     BETWEEN 

TBFaPASBERS.  > 

Where  plaintiff  was  directed  by  the  hitrh- 
way  commissioner  to  work  ont  his  rond  taT  by 
plowing  up  cert!)  in  land,  which  S.  had  plnnted, 
and  the  comrriissioner  agreed  to  "stnnd  bnck" 
of  plaintiff  if  S.  made  any  trouble,  and  plnin- 
tiff  acted  in  good  faith,  and,  in  doing  as  direct- 
ed,, unwittingly  committed  a  trespass,  for  which 
S.  recovered  of  him.  he  can  recover  of  the  com- 
missioner on  the  contract  of  indemnity. 

[Ed.  Note.— For  other  eases,  see  Indemnity, 
Dee.  Dig.  {  6.*] 

3.  Justices  of  the  Peace  (J  77*)— Misjoin- 
der OF  Defendants. 

Under  Pub.  Acts  1903,  No.  137.  plaintiff, 
though  bringing  action  In  justice  coi>rt  ngninst 
two  defendants,  one  of  whom  is  not  liable,  may 
recover  against  the  other.  " 

[Eid.  Note.— For  other  cases,  see  Justices  of 
the   Peace,   Dec.   Dig.   {  77.*] 

4.  Tbiai.  (J  83*)— Objection  to  Evidence. 

A  funeral  objection  to  all  testimony  as 
immaterial  and  incompetent  that  under  the 
pleadings  and  statement   of  counsel   there   was 
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BO  catiM  of  action,  wai  inmifficlent  to  make  !t 
error  to  admit  testimony;  tlie  oniy  valid  ob- 
jection to  which  was  that  thereby  a  Judgment 
was  sought  to  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  193-210;    Dec.  Dig.  i  8S.*] 

Error  to  Circuit  Court,  Ottawa  County; 
niillp  Padgbam,  Judge. 

Action  by  Peter  Hoelc  against  the  Town- 
ship of  Allendale  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed In  part  and  aflirmed  In  part 

Argued  before  OSTRANBBR,  C.  X,  and 
HOOBCER,  MOORE,  BROOKE,  and  McAL- 
VAY,  JJ. 

Smedley,  Hall  &  Preeland,  for  appellant 
Farr  ft  Farr,  for  appellees. 

HOOKER,  J.  Hoek  worked  his  highway 
tax  under  direction  of  an  overseer.  He  plow- 
ed up  certain  growing  grain  near  the  center 
of  the  road.  He  claims  to  have  been  sued 
by  Smith,  the  man  who  sowed  the  grain, 
and  to  have  suffered  judgment  In  both  Jus- 
tice and  circuit  conrts,  and  to  have  paid  the 
latter.  He  thereupon  sued  the  highway 
commissioner,  one  Molyneaux,  and  the  town- 
ship, claiming  the  right  to  recover  from  one, 
or  both,  the  amount  paid  upon  the  Judgment, 
and  for  disbursements,  and  compensation  for 
bis  time  In  preparing  for  and  attending 
the  suit  In  support  of  his  action  he  proved 
that  the  highway  in  question  separated  his 
lahd  from  that  of  Schmidt,  but  that  Schmidt 
sowed  rye  to  the  center  of  the  road,  thus 
obstructing  plaintiff  in  getting  to  his  bam, 
to  do  which  It  was  necessary  to  use  this  road. 
We  need  not  discuss  the  merits  of  the  orig- 
inal controversy  hetween  plaintiff  and  Schmidt 
or  the  action  brought  by  the  latter.  Evi- 
dently the  court  found  that  plaintiff  was  a 
tort-feasor  In  plowing  up  the  crop,  and  no 
attempt  was  made  in  this  case  to  reopen 
that  matter.  If  the  commissioner  directed 
the  work  to  be  done  at  this  place  he  may 
have  'been  a  wrongdoer  also,  and  Schmidt 
may  have  had  the  option  of  bringing  a  Joint 
or  several  action.  He  chose  the  latter,  and 
the  sole  question  here  is  plaintiff's  right  to 
reimbursement  from  Molyneaux  or  the  town- 
ship, or  both.  This  highway  was  a  cul-de-sac 
extending  north  from  an  east  and  west  high- 
way laid  along  the  south  side  of  the  lands 
of  plaintiff  and  Smldi,  and  extending  to 
Grand  river.  Apparently  it  was  used  but 
little,  and  Schmidt  had  desired  to  have  it 
taken  u]x  This  plaintiff  opposed,  though  he 
admits  having  put  a  fence  across  it  at  a 
point  north  of  his  iuim. 

The  testimony  of  plaintiff  and  his  wife 
Indicates  uufriendiineas  between  plaintiff 
and  Schmidt  It  tended  to  prove  that  at 
some  time  Smith  moved  bis  bam  upon  this 
highway  and  put  It  In  bad  shape,  and  after- 
wards plowed  up  a  portion  of  the  road 
and   sowed   grain;    that   the   plaintiff  saw 


Molyneaux,  then  highway  commissioner,  and 
asked  the  privilege  of  worldng  out  his  road 
tax,  by  putting  the  lal>or  on  this  highway,  to 
which  Molyneaux  assented,  and  so  Informed 
the  overseer  of  the  district  When  the  lat- 
ter spoke  to  the  plaintiff  about  his  worlc, 
plaintiff  told  him  that  Molyneaux  had  con- 
sented to  his  work  being  done  upon  this 
highway,  and  offered  to  do  it,  but  the  over- 
seer was  unwilling  to  set  him  at  work  there 
until  Molyneaux  should  locate  the  center 
line  of  the  road.  Some  correspondence  fol- 
lowed, Molyneaux  writing  plaintiff  as  follows : 
"September  28,  Grand  Haven  Road  DeL  No. 
1.  Mr.  Hoek — ^Dear  Sir:  I  was  at  your  place 
today.  I  did  not  find  any  one  home.  I 
Should  have  been  there  before,  but  I  did  not 
get  your  letter  on  account  of  being  directed 
to  the  post  office  Instead  of  R.  F.  D.  I 
think  If  you  Imow  about  where  the  center  of 
the  road  is  it  will  be  all  right  to  plow  it  up^ 
I  think  the  sooner  it  is  plowed  and  graded 
up,  the  better.  Tours  truly,  A.  L.  Moly- 
neaux, H.  C" 

At  a  subsequent  interview  with  Moly- 
neaux the  following  occurred  according  to 
plaintiff's  testimony:  "After  I  received  this 
letter,  Mr.  Pott  came  to  see  me  again.  He 
said,  'I  see  that  Mr.  Molyneaux  has  not 
straightened  out  the  road  yet'  He  said  that 
he  couldn't  go  on  with  it;  he  couldn't  let  me 
do  my  work  becaase  it  was  not  straightened. 
By  that  he  meant  that  he  wanted  to  know 
where  the  center  of  it  was.  After  that  I 
went  to  see  Mr.  Molyneaux  again.  He  told 
mc  he  would  come  down  and  straighten  it 
out,  and  he  did  come  down  about  three  weeks 
after  I  received  this  letter  from  him.  It 
was  after  grape  picking  time.  I  don't  re- 
member the  date.  I  am  sure  it  was  three 
weeks  after  this.  When  be  came  down  we 
got  a  couple  of  stakes,  he  held  the  stakes 
and  I  drove  them  down,  and  straightened  it 
out  We  commenced  at  the  north  end  of 
the  house.  One  stake  was  opposite  my  house. 
We  did  not  go  to  the  south,  where  the  east 
and  west  road  Is.  We  can  see  it  plainly 
from  our  house  because  it  is  on  a  knoll,  and 
we  can  look  from  the  house  towards  the 
river  and  also  the  other  way.  We  drove  one 
stake  north  of  the  house,  and  west  and  the 
other  stake  opposite  the  house.  We  found 
the  old  bed  of  the  road,  the  middle  of  the 
road.  There  were  not  any  fences  there  to 
go  by.  The  fences  were  towards  the  river. 
We  could  find  the  middle  of  the  road.  There 
were  not  any  stakes  towards  the  south  and 
where  the  east  and  west  road  run.  There 
was  a  big  soft  maple  tree  that  had  always 
been  there  in  the  center  as  long  as  I  lived 
there.  We  took  that  for  the  center.  Mr. 
Molyneaux  helped  me  drive  these  stakes.  He 
told  me  to  plow  it  up  now,  and  that  no  mat- 
ter what  Schmidt  said  he  would  stand  by 
me.  I  do  not  know  whether  he  had  any 
talk  with   Schmidt  or  not     My  wife  was 
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there  at  the  time.  She  said,  'I  snppose  when 
Schmidt  «ees  these  stakes  there  wiU  t>e 
more  trouble.'  Mr.  Molyneauz  said:  'Never 
mind,  Schmidt;  I  told  Mr.  Hoek  to  plow  it 
up ;  he  better  plow  it  np  and  I  would  stand 
tmek  of  him.'  I  did  plow  some  of  it  up  that 
fall  and  finished  it  In  the  year  1907 — March 
28th  or  29th — ^Just  as  soon  as  the  frost  went 
out.  I  do  not  know  whether  Molyneanx 
came  to  see  the  Job  after  It  was  done  or  not 
I  asked  him  for  an  order,  and  he  gave  me  one 
for  |4  for  my  work  on  that  road — ^the  order 
drawn  on  the  township  treasurer.  When  I 
did  this  work  under  the  instructions  of  Mr. 
Molyneauz  I  certainly  thought  that  I  had 
a  right  to  do  It  I  was  sure  that  I  was 
working  In  the  center  of  the  highway.  Mr. 
Molyneauz  acted  as  though  he  thought  that 
we  were  In  the  middle  of  the  highway.  Mr. 
Molyneauz  did  not  know  that  I  was  getting 
over  into  Schmidt's  rye.  I  did  not  think 
that  I  was  on  Schmidt's  land.  I  was  pretty 
rare  that  I  was  not  on  his  land,  and  I  acted 
In  good  faith." 

Upon  the  foregoing  statement  of  facts  the 
plaintiff  claims  that  both  Molyneauz  and  the 
township  are  Ilahle.  There  is  some  testi- 
mony of  conversations  between  the  plaintiff 
and  some  of  the  township  officers,  font  we 
think  it  unnecessary  to  refer  to  it  further 
as  It  in  no  way  tends  to  establish  a  liability 
on  the  part  of  the  township.  The  case  Is 
therefore  reduced  to  a  few  legal  questions. 

1.  Liability  of  the  Township. 

Nothing  is  better  settled  In  this  state  than 
the  principle  that  a  quasi  municipal  corpora- 
tion is  not  llafole  for  the  action  of  officers 
(though  elected  t>y  the  township)  who  per- 
form a  purely  state  function  imposed  upon 
them  by  law,  whether  the  action  is  for  neg- 
ligence or  trespass,  although  an  action  may 
In  many  cases  lie  against  the  officer  person- 
ally. Such  was  the  law  of  England  and  is 
of  this  country  as  the  following  anthorltieB 
show : 

In  Commissioners  of  Highways,  Nlles 
Township,  V.  Martin,  4  Mich.  657,  69  Am. 
Dec  333,  after  adverting  to  the  English  rule, 
this  court  said  In  an  opinion  written  by  the 
late  Judge  Douglass,  a  lawyer  of  great  learn- 
ing: "Towns,  witti  US,  are  ^ere  political 
organizations,  created  wholly  by  statute  for 
certain  purposes  of  local  govenmient.  They 
are  vested  with  no  franchises  or  special  priv- 
ileges for  their  own  benefit  They  have  only 
such  powers  aa  the  statute  confers,  and  are 
■object  to  no  tfbllgatlons,  except  such  as  are 
derived  from  statutory  provisions.  It  is  dif- 
ficult to  see  how  any  common-law  obllgationa, 
the  sole  foundation  of  which  Is  prescription 
and  Immemorial  usage,  can  be  made  to  attach 
to  them.  An  obligation  to  construct  and  re- 
pair roads  and  bridges  can  only  be  derived 
from  the  possession  of  such  powers  over 
their  construction  and  repair  as  the  statute 
has  conferred  upon  them.  And  the  law  will 
not  impose  aa  nnquallfled  obligation,  where 


the  means  of  performing  It  do  not  ezlst 
Now,  the  towns  have  power  to  choose  com- 
missioners of  highways,  but  the  statute,  la 
express  terms,  gives  to  these  commissioners, 
when  elected,  the  care  and  superintendence 
of  the  highways  and  bridges  of  the  town,  and 
confers  upon  them  all  tiie  powers  requisite 
for  the  execution  of  their  trust  They  are  in 
no  way  responsible  to  the  town,  but  are  them- 
selves a  species  of  quasi  corporation,  with 
power  to  sue  and  be  sued ;  having  legal  suc- 
cession, and  deriving  their  authority,  not 
through  the  town,  but  directly  from  the  stat- 
ute. The  towns  have  no  i>ow«:  to  give  the 
slightest  direction  or  Instractlon  to  these 
officers,  as  to  the  performance  of  their  duties. 
So  the  towns  have  power  to  raise  money  for 
constructing  and  repairing  roads  and  bridges, 
but  this  power  is  limited  to  the  raising  of 
only  $250  in  any  one  year  (Rev.  St  c.  22,  |  4) 
and  can  only  be  ezerdsed  at  the  annaal 
township  meeting.  So  highway  labor  may 
be  annually  assessed  upon  persons  and  prop- 
erty within  the  township,  but  the  amount  to 
be  assessed  in  any  one  year  is  limited  (Id.  c. 
23,  |{  4,  5),  and  the  power  to  assess  is  vested 
ezcluslvely  In  the  commissioners  of  highways. 
Further,  the  power  to  raise  money  for  the 
construction  of  bridges  Is  vested.  In  part,  in 
the  boards  of  supervisors  of  the  counties 
(Id.  c.  27).  Looking  at  all  the  statutory  provi- 
sions on  the  subject,  we  think  they  furnish 
no  ground  for  the  inference  that  it  was  In- 
tended that  townships  should  be  subject  to 
any  socb  broad  and  onerous  obligation  as  is 
contended  for."  Authorities  are  cited.  Af- 
ter alluding  to  the  distinction  that  exists 
when  municipal  corporations  proper  are 
sued.  Judge  Douglass  adds:  "But  the  cases 
which  have  gone  furthest  In  this  direction 
distinctly  assert  that  no  such  liability  ez- 
IstB  on  the  part  of  those  minor  political  or- 
ganizations, or  quasi  corporations,  such  as 
towns  and  counties,  whose  corporate  powers 
and  functions  are  conferred  without  their 
solicitation  for  the  benefit  not  of  them- 
selves, but  of  the  public  at  large.  In  Hlckok 
v.  Trustees  of  the  Village  of  Flattsburgh 
[15  Barb.  427],  the  New  York  Court  of  Ap- 
X>eal8,  after  a  review  of  the  authorities,  say 
that  it  Is  the  acceptance  of  a  special  charter 
that  makes  the  Incorporated  body  liable  to 
this  action,  and  it  is  the  want  of  such  a  char- 
ter that  exempts  the  towns,  unless  they  are 
especially  made  liable  by  statute  under  cer- 
tain circumstances  as  in  Massachusetts." 

This  case  was  followed  in  Leonl  v.  Taylor, 
20  Midi.  148,  where  the  late  Mr.  Justice 
Graves  referring  to  Highway  CJommlssioner 
Nlles  v.  Martin,  supra,  said :  "It  is  true  that 
the  action  was  there  brought  against  the 
highway  commissioners,  but  a  proper  dis- 
position of  the  case  made  it  necessary  for  the 
court  to  consider  with  some  minuteness  the 
powers,  duties,  and  responalblllties  of  town- 
ships touching  highways  and  bridges,  and  it 
was  there  held  that  under  our  system  of 
township    organization    and    management, 
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'the  care  and  superintendence  of  the  high- 
ways and  bridges  of  the  towns  was  given  to 
the  highway  commissioners,  together  with  all 
the  powers  requisite  to  the  execution  of 
their  trust,'  and  that  the  'towns  had  no  pow- 
er to  give  the  slightest  direction  or  instruc- 
tion to  such  officers  as  to  the  performance 
of  their  duties,'  and  it  was  also  declared  that 
'the  law  would  not  impose  an  unqualified  ob- 
ligation when  the  means  of  performing  it 
did  not  exist'  We  think  it  was  fully  estab- 
lished in  that  case  that  the  townships  were 
subject  to  no  legal  duty  or  obligation  to  over- 
look or  repair  the  roads  and  bridges  within 
their  limits,  and  that  whatever  duty  the  law 
bad  cast  upon  commissioners  and  overseers  In 
that  particular,  the  failure  to  perform  It 
could  furnish  no  cause  of  action  against  the 
townships." 

See  opinion  of  Campbell,  O.  J.,  In  People  v. 
Hurlbut,  24  Mich.,  at  page  80  et  «eq.,  and  of 
Cooley,  J.,  at  page  102  et  seq.,  9  Am.  Rep. 
103.  He  said :  "For  those  classes  of  officers 
whose  duties  are  general — such  as  the  Judges, 
the  officers  of  militia,  the  superintendents  of 
police,  of  quarantine,  and  of  ports,  by  what- 
ever name  called — provision  has  to  a  greater 
or  less  extent  been  made  by  state  appoint- 
ment But  these  are  more  properly  state 
than  local  officers;  they  perform  duties  for 
the  state  in  localities,  as  collectors  of  Intern- 
al revenue  do  for  the  general  government; 
and  a  local  authority  for  their  appointment 
does  not  make  them  local  officers  when  the 
nature  of  their  duties  is  essentially  general. 
In  the  case  before  us,  the  officers  In  4]ue8- 
tlon  Involve  the  custody,  care,  management 
and  control  of  the  pavements,  sewers,  water- 
works and  public  buildings  of  the  city,  and 
the  duties  are  purely  local.  The  state  at 
large  may  have  an  indirect  Interest  in  an  in- 
telligent honest  upright  and  prompt  dis- 
charge of  them,  but  this  is  on  commercial 
and  neighborhood  grounds  rather  than  polit- 
ical, and  is  not  much  greater  or  more  di- 
rect than  if  the  state  line  excluded  the  city. 
Conceding  to  the  state  the  authority  to  shape 
the  municipal  organizations  at  its  will.  It 
would  follow  that  a  similiar  power  of  con- 
trol might  be  exercised  by  the  state  as  re- 
gards the  property  which  the  corporation  has 
acquired,  or  the  rights  in  the  nature  of  prop- 
erty which  have  been  conferred  upon  it 
There  are  cases  which  assert  such  power,  but 
they  are  opposed  to  what  seems  to  me  the 
best  authorities,  as  well  as  the  soundest  rea- 
son. The  municipality,  as  an  agent  of  gov- 
ernment is  one  thing;  the  corporation,  as 
an  owner  of  property.  Is  In  some  particulars 
to  be  regarded  In  a  very  different  light" 
-  Sheldon  v.  Kalamazoo,  24  Mich.  383,  a  case 
relied  on  by  plaintiCF  was  a  case  against  a 
city,  and  Is  clearly  distinguishable  from  the 
present  case.  A  note  to  that  case  shows  the 
distinction  and  cites  many  authorities  both 
in  Michigan  and  elsewhera  Dawson  v. 
Aurellus  Township,  49  Mich.  479,  13  N.  W. 
824,   appUet    the  doctrine   to  a    township 


drain  commissioner,  aa  also  does  the  case  of 
Camp.  V.  Township,  50  Mich.  4,  14  N.  W.  672. 
See,  also,  Barron  v.  Detroit  94  Micb.  601,  54 
N.  W.  273,  19  L.  B.  A.  452,  34  Am.  St  Rep. 
366,  and  cases  cited.  Davock  v.  Moore,  105 
Mich.  128,  63  N.  W.  424,  28  L.  B.  A.  783.  ap- 
plies the  rule  to  boards  of  health,  and  People 
V.  Mahaney,  13  Mich.  481,  to  the  police  t>oard 
of  Detroit ;  and  see  minority  opinion  in  case 
of  Lansing  v.  Board  of  Auditors.  Ill  Mich. 
332,  69  N.  W.  723.  Gilboy  v.  Detroit  115 
Mich.  121,  78  N.  W.  128,  was  a  board  of 
health  case.  Coming  v.  City  of  Saginaw, 
lie  Mich.  74,  74  N.  W.  307,  40  L.  B.  A.  .'526. 
held  that  the  maintenance  of  a  drawbridge 
was  a  public,  and  not  a  private,  duty. 

In  Jenney  v.  Township,  121  Micb.  229.  80 
N.  W.  2,  a  town  was  held  not  liable  for  the 
unlawful  acts  of  Its  treasurer.  Murray  v. 
Grass  Lake.  125  Mich.  5,  83  N.  W.  993,  held 
a  village  not  liable  for  a  trespass  ordered 
by  its  council,  In  flooding  premises,  while 
acting  under  general  law,  as  a  state  agency 
distinguishing  Sheldon  t.  Kalameizoo,  supra. 
Nicholson  T.  Detroit  129  Mich.  240,  88  N. 
W.  695,  56  L.  B.  A.  601,  was  a  case  brought 
by  an  administratrix  for  subjecting  her  hus- 
band to  exposure  to  smallpox  from  which  he 
died.  The  case  turned  upon  the  question 
now  before  us.  The  opinion  cites  many  au- 
thorities, and  the  subject  is  discussed  at 
length.  In  Whitehead  v.  Det  Bd.  of  Edncn- 
tion,  139  Mich.  491,  102  N.  W.  1029,  we  held 
in- an  opinion  by  Mr.  Justice  Blair,  that  the 
trial  Judge  "was  correct  in  saying  that  the 
affairs  of  the  board  of  education  are  as 
purely  a  state  function  as  those  of  a  board 
of  health,"  and  could  not  be  distinguished 
In  principle  from  the  Case  of  Nicholson, 
supra.  See,  also.  Bodewig  v.  City,  141  Mich. 
564.  104  N.  W.  769.  This  was  a  case  hold- 
lug  that  a  tortious  entry  and  wrongful  use 
of  real  estate  by  its  health  officer  did  not 
warrant  a  recovery  against  the  city.  Al- 
berts V.  Muskegon,  146  Mich.  216,  109  N.  W. 
202,  6  L.  B.  A.  (N.  S.)  1094,  117  Am.  St  Bep. 
633. 

In  Davidson  v.  Hine,  151  Mich.  302,  115 
N.  W.  240  (15  L.  B.  A.  673,  123  Am.  St  Bep. 
267)  it  was  said  In  the  majority  opinion :  "It 
cannot  be  said  that  a  municipality  is  respon- 
sible for  all  the  negligence  of  its  officers 
when  they  are  engaged  in  performing  a  lo- 
cal governmental  duty,  and  therefore  it  is 
not  true  that  exemption  from  such  responsi- 
bility proves  that  they  are  not  performing 
a  local  governmental  duty.  This  is  settled  by 
our  own  decisions.  The  authorities  hereto- 
fore cited  in  this  opinion  prove  that  officers 
having  charge  of  the  streets  of  a  municipal- 
ity are  performing  local  governmental  du- 
ties, and  that  the  state  has  no  right  to  ap- 
point such  officers.  And  It  Is  also  settled 
that  in  the  absence  of  a  statute  establishing 
a  contrary  rule,  a  municipality  is  not  liable 
for  the  negligence  of  such  officials."  And  see 
minority  opinion  which  contains  a  discussion 
of  this  subject     See,  also,  Hall  r.  Concord, 
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71  N.  H.  S67,  52  AtL  864,  58  L.  R.  A.  455; 
McFadden  t.  Jewell,  119  Iowa,  321,  93  N. 
W.  302,  60  L.  R.  A.  401,  97  Am.  St  Rep.  321, 
when  the  rule  was  applied  to  the  cutting  of 
weeds.  Dudley  ▼.  Flemlngsburg,  115  Ky. 
5,  72  S.  W.  327,  60  L.  R.  A.  575,  103  Am.  St 
Rep.  2.13,  a  case  growing  out  of  coasting  on 
the  city  streets,  and  Dickinson  t.  Boston, 
188  Mass.  595,  75  N.  B.  68,  1  L.  R.  A.  (N.  S.) 
666,  and  note.  See,  also,  4  Cur.  Law,  737; 
Cooley  on  Torts  (2d  Bd.)  p.  739;  2  Dillon  on 
Mun.  C<^.  t  976;  Thompson  on  Negligence, 
t  5789;  Lawson  y.  Seattle,  6  Wash.  184,  33 
Pac.  347;  Russell  t.  Tacoma,  8  Wash.  156, 
35  Pac.  605,  40  Am.  St.  Rep.  895;  Lynch  v. 
X.  Yakima,  37  Wash.  657,  80  Pac.  79,  12  L. 
R.  A.  (N.  S.)  261.  See,  also,  a  long  list  of 
cases  cited  In  Cunningham  t.  Seattle^  40 
Wash.  59,  82  Pac.  143,  4  L.  R.  A.  (N.  S.) 
at  pages  635,  636. 

We  must  hold,  therefore,  Hiat  the  town- 
.shlp  was  not  liable  for  any  tort  of  the  high- 
way commissioner,  and  it  necessarily  fol- 
lows that  the  law  will  not  Imply  any  ohll- 
gatlon  to  reimburse  the  platntlET  for  an  un- 
witting trespass  committed  at  the  command 
of  the  commissioner.  As  it  is  conceded  that 
the  township  was  not  bound  by  his  alleged 
promise  of  indemnity,  we  need  not  discuss 
the  question  of  the  commissioner's  power  to 
bind  his  town,  though  we  cite  the  following 
cases  as  bearing  on  this  subject:  Hosier  v. 
Town  Board,  45  Mich.  340,  7  N.  W.  897; 
Maekey  v.  Columbus  Township,  71  Mich.  227, 
88  N.  W.  899;  Jenney  v.  Mnssey  Township, 
121  Mich.  229,  80  N.  W.  2;  Sherman  v.  City 
Treas.,  8  R.  I.  431. 

2.  Molyneaux's  Liability. 

For  the  purpose  of  this  proceeding  we 
must  assume  that  Molyneaux  told  plaintiff 
that  he  would  stand  back  of  him  If  there 
was  "more  trouble"  with  Smith,  as  Mrs.*  Hoek 
said  there  would  be  when  he  should  see  the 
stakes  set  by  Molyneaux  and  the  plaintiff. 
We  are  of  the  opinion  that  a  laborer  asked 
by  his  employer  to  work  in  a  given  place  in 
a  particular  manner,  in  which  he  had  reason 
to  and  did  suppose  his  employer  had  a  right 
to  80  direct  him  to  work  would  naturally 
infer,  from  the  language  shown  here,  that  he 
was  to  be  protected  against  any  damages 
which  result  to  him  in  consequence  of  the 
unlawfulness  of  his  compliance.  It  was  a 
promise  that  the  commissioner  might  law- 
fully make,  and  if  relied  upon  In  good  faith. 
In  the  reasonable  and  honest  belief  of  the 
promisor's  right  to  so  direct,  the  contract 
might  be  valid  though  otherwise  it  might 
not  be.  The  mle  of  law  Is  that  while  there 
is  no  right  of  contribution  between  Joint  tort- 
feasors, there  may  be  a  right  to  indemnity 
under  a  contract  where  the  plaintiff  is  liable 
to  a  third  party,  but  is  not  In  pari  delicto 
with  his  co-wTongdoer. 

In  a  note  to  22  Gyc.  99,  it  Is  said  that  these 
cases  are  exceptions  to  the  general  rule,  and 
audi  exceptions  obtain  in   two  classes  of 


cases:  (1)  Where  an  Innocent  master  is  held 
to  respond  for  the  tort  of  his  servant  (2) 
Where  both  parties  have  been  in  fault,  but 
not  In  the  same  fault,  eta  Many  authorltiea 
are  cited.  Again  it  is  said:  "When  an  act 
has  been  done  by  plaintiff  under  the  express 
directions  of  defendant  which  occasions  an 
injury  to  the  rights  of  third  persons,  de- 
fendant will  be  bound  to  indemnify  plaintiff 
against  the  consequences  of  the  act,  provid- 
ed such  act  is  not  apparently  illegal  in  it- 
self, and  is  done  honestly  and  bona  fide  in 
compliance  with  defendant's  directions.  So 
a  person  who  has  been  exposed  to  liability 
and  compelled  to  pay  damages  on  account  of 
the  negligence  or  tortious  act  of  another  has 
a  right  of  action  against  the  latter  for  in- 
demnity, provided  plaintiff  and  defendant  are 
not  Joint  tort-feasors  In  such  sense  as  to  pre- 
vent plaintiff  from  recovering.  Thus  it  is 
well  settled  that  a  municipal  corporation 
which  has  been  compelled  to  pay  a  Judgment 
recovered  against  It  for  damages  sustained 
by  an  individual  by  an  obstruction,  defect, 
or  excavation  in  the  Sidewalk  or  street  of 
such  corporation  has  an  action  over  against 
the  person  who  negligently  or  unlawfully 
created  the  defect  that  caused  the  injury." 

Coventry  v.  Barton,  17  Johns.  (N.  Y.)  142, 
resembles  the  present  case.  There  one  at 
work  on  the  highway  was  directed  by  the 
overseer  to  remove  a  turnpike  gate,  promis- 
ing that  he  "would  beat  him  out  in  it" 
This  was  held  a  possibly  valid  contract  of 
Indemnity  and  a  directed  nonsuit  was  re- 
versed. S.  c.  8  Am.  Dec.  376,  and  note;  Al- 
laire T.  Onland,  2  Johns.  Cas.  (N.  Y.)  54. 
This  exception  to  the  rule  Is  well  supported 
by  authorities:  "Contribution  and  Indem- 
nity as  Between  Wrongdoers — As  under  the 
rules  already  laid  down  the  party  wronged 
may,  at  his  election,  compel  any  one  of  the 
parties  chargeable  with  the  act,  or  any  num- 
ber less  than  the  whole,  to  compensate  him 
for  the  injury,  it  becomes  a  consideration 
of  the  highest  Importance  to  the  person  or 
persons  thus  singled  out  and  compelled  to 
bear  the  loss,  whether  the  others  who  were 
equally  liable  may  be  compelled  to  contribute 
for  his  relief.  On  this  subject  there  Is  n 
general  rule,  and  there  are  also  some  very 
Important  exceptions.  The  general  rule  may 
be  found  expressed  in  the  maxim  that  no 
man  can  make  his  own  misconduct  the  ground 
for  an  action  in  his  own  favor.  If  he  suf- 
fers because  of  his  own  wrongdoing,  the  law 
will  not  relieve  him.  The  law  cannot  recognize 
equities  as  springing  from  a  wrong  in  favor  of 
one  concerned  in  committing  it  But  there  are 
some  exceptions  to  the  general  rule  which  rest 
upon  reasons  at  least  as  forcible  as  those 
which  support  the  rule  itself.  They  are  of 
cases  where,  although  the  law  holds  all  the 
parties  liable  as  wrongdoers  to  the  Injured 
party,  yet  as  between  themselves  some  of 
them  may  not  be  wrongdoers  at  all,  and 
their  equity  to  require  the  others  to  respond 
for  all  the  damages  may  be  complete.    There 
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are  many  sik9i  cases  where  the  wrongB  are 
unintentional,  or  where  the  party  by  reason 
of  some  relation  Is  made  chargeable  with 
the  conduct  of  others."  And  see  Keuyon  ▼. 
WoodrufT,  33  Mich.  310;  1  Cooley  on  Torts, 
169  et  seq. 

We  are  of  the  opinion  that  the  testimony 
stated  made  a  question  for  the  jury  on  the 
subject  of  Molyneaux's  contract  of  indemni- 
ty, and  unless  there  is  some  other  reason  for 
taking  the  case  from  the  jury  the  judgment 
cannot  be  sustained. 

It  follows  that  the  verdict  and  judgment 
must  be  affirmed  with  costs,  as  to  the  town- 
ship, and  It  only  remains  to  Inquire  whether 
plaintiff  is  entitled  to  a  reversal  as  to  Moly- 
neaux. 

8.  Misjoinder. 

The  misjoinder  of  the  defendant  township 
is  not  necessarily  a  fatal  point  See  C.  C. 
rule  No.  27,  subds.  '%"  "c";  Durgln  v.  Smith, 
115  Mich.  239,  73  N.  W.  3C1 ;  Wright  v.  Reln- 
elt,  118  Mich.  638,  77  N.  W.  240;  McPher- 
son  T.  Pinch,  119  Mich.  38,  77  N.  W.  321; 
Wilson  T.  Medler,  140  Mich.  209,  103  K  W. 
548;  Hillman  v.  Hulett,  140  Mich.  289,  112 
N.  W.  918;   Act  No>  137,  Pub.  Acts  1903. 

4.  Should  Case  Have  Gone  to  the  Jury? 

If  we  can  say  that  the  case  should  have 
been  submitted  to  the  jury  as  against  Moly- 
neaux  the  judgment  as  to  him  should  be  re- 
versed. 

There  was  testimony  in  the  case  tending 
to  show  that  the  plaintiff  was  put  to  expense 
and  trouble  in  defending  a  suit,  growing  out 
of  a  trespass  for  which  Molyneaux  was  re- 
sponsible and  against  the  consequences  of 
which  he  promised  to  Indemnify  plaintiff. 
We  do  not  say  that  either  the  trespass,  the 
judgment,  or  the  promise  was  conclusively 
proved,  and  we  do  not  say  that  plaintiff's 
good  faith  Is  not  open  to  question.  We  mere- 
ly say  that  these  questions  were  under  the 
proof  open,  and  should  have  gone  to  the  jury. 
Counsel  for  the  defendant  urge  that  the  tes- 
timony relating  to  the  alleged  judgment 
came  In  under  objection  referring  us  to  the 
following  objection  made  before  any  testi- 
mony was  received:  "Mr.  Farr:  Now  I 
would  like  to  make  an  objection  here,  and  I 
think  we  might  facilitate  matters  if  this  tes- 
timony could  all  be  taken  under  my  general 
objection.  My  objection  is  that  the  testi- 
mony is  immaterial  and  incompetent;  that 
under  the  pleadings  and  under  the  statement 
of  counsel  there  la  no  cause  of  action  here 
under  the  law,  and  my  objection  may  stand 
In  that  way."  It  Is  evident  from  what  has 
been  said  that  this  objection  was  properly 
overruled,  and  that  it  was  competent  to 
prove  the  judgment  Had  the  objection  that 
parol  testimony  was  not  admissible  to  prove 
a  judgment  been  made  at  the  time  such  proof 
was  offered,  an  exertion  to  its  reception 
might  have  been  well  taken,  but  it  was  not. 


and  the  testimony  came  In  practically  with- 
out objection.  Even  if  we  concede  that  all 
testimony  was  taken  subject  to  the  objection 
made,  the  court  had  a  right  to  suppose  that 
the  ground  was  the  inadequacy  of  the  state- 
ment of  plaintlfTs  case,  by  counsd. 

We  are  of  the  opinion  that  the  judgment 
should  tie  reversed  as  to  Molyneaux,  and  af- 
firmed as  to  the  township,  and  it  is  ao  or- 
dered- 


MEIGHEN  T.  CHANDLER  et  aL 

(Supreme  Court  of  North   Dakota.     May  10^ 

1010.) 

(Stlllalut  by  the  Court) 

1.  Fhaudulent  Convetahces  (I  Zt8*y-CLAnt 
OF  Wife— EviDENCK. 

Where  the  contest  is  between  the  husband's 
cileditors  and  the  wife  over  property  which  the 
wife  claims,  but  which  there  are  probable 
grounds  for  believing  belongs  to  the  nosband. 
It  is  incumbent  on  the  wife  to  show  by  satis- 
factory evidence  that  she  purchased  and  paid 
for  the  property  from  her  separate  estate. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  802;  Dec.  Dig.  | 
278.*] 

2.  FkATTDUUEKT  OOlTTETAnon  <i  299*)— EVI> 
DBNCB. 

Evidence  reviewed^  and  held  to  establish 
that  the  conveyances  in  the  case  at  bar  were 
fraudulent  as  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  EYaudnlent 
Conveyances,  Cent  Dig.  |  888;  Dec.  Dig.  i 
299.*] 

Appeal  from  District  Court,  McLean  Ootiii> 
ty;   W.  H.  Winchester,  Judge. 

Action  by  Catherine  Meighen  against  Wil- 
liam E.  Chandler,  substituted  for  Josephine 
and  D.  F.  Chandler.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
judgment  ordered  for  plaintiff. 

Wells  &  Hopp  and  Newton  &  Dallam,  for 
appellant  H.  M.  Lamberton  and  Hyland  & 
Nuesle,  for  respondents. 

CARMODT,  J.  On  July  18,  1898,  defoid- 
ant  D.  F.  ChandiM'  executed  his  promissory 
note  to  William  M.  Meighen,  payable  on  or 
before  two  years  after  date,  for  $2,458.40, 
with  interest  at  7  per  cent  per  annum. 
Meighen,  who  was  the  husband  of  appellant 
died  before  the  maturity  of  said  note,  which 
was  transferred  to  appellant  Defendant 
Josephine  Chandler  was  the  wife  of  D.  F. 
Chandler  and  sister  of  appellant  On  the 
18th  day  of  February,  1905,  action  was  com- 
menced to  recover  on  said  note.  On  the 
gth  day  of  May,  1906,  defendant  D.  F. 
Chandler  stipulated  to  allow  judgment  to 
be  entered  against  him  for  the  sum  of  $3,- 
837.89,  which  judgment  was  docketed  in 
Winona  county,  Minn.  Execution  was  Issued 
thereon,  and  returned  wholly  unsatlBfled,  and 
that  said  judgmoit  has  not  I>een  paid.  It 
is  to  recover  tlia  amount  dne  on  this  judg- 
ment that  this  action,  which  was  commenced 
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Febraaiy  18,  1907,  was  brought  Defend- 
ants appeared  In  said  action  and  served  sep- 
arate answors.  Judgment  on  tbe  pleadings 
was  ordered  In  favor  of  the  plaintiff  and 
against  D.  F.  Chandler  for  the  sum  of  $4,- 
196.05.  Besides  tbe  recovery  of  this  Judg- 
ment against  D.  F.  Chandler,  tbe  object  of 
this  action  was  to  adjudge  that  certain  lands 
situate  in  tbe  county  of  McLean,  of  which 
the  defendant  Josephine  Chandler  held  the 
record  title,  to  wit,  the  W.  %  of  section  13, 
township  144,  range  81,  and  all  of  section  1, 
township  145,  range  84,  and  the  E.  ^  of  sec- 
tion 35,  township  140,  range  84,  to  be  held  in 
trust  for  the  said  defendant  D.  F.  Chandler, 
and  that  the  Judgment  recovered  against  him 
be  adjudged  a  lien  against  said  real  estate, 
and  for  such  other  and  further  relief  as  to 
the  court  should  seem  just  and  equitable. 
Defendant  Josephine  Chandler  died  on  Jan- 
uary 20,  1908,  leaving  surviving  her,  her  hus- 
band, D.  F.  Chandler,  two  eons,  Wm.  E. 
Chandler  and  George  A.  B.  Chandler,  and 
one  graitdchild.  On  the  5th  day  of  August, 
1907,  during  the  pendency  of  this  action,  de- 
fendants Josephine  and  D.  F.  Chandler,  by 
deed  of  warranty,  conveyed  to  Wm.  K 
Chandler  all  tbe  real  estate  above  described, 
which  deed  at  the  time  of  tbe  trial  of  this 
action  had  not  been  placed  on  record.  No 
consideration  was  paid  for  said  deed.  It  was 
stipulated  that  Wm.  E.  Chandler  should  be 
substituted  for  Josephine  Chandler  as  the 
real  party  in  Interest  This  action  was  tried 
to  the  court  without  a  Jury,  and  resulted 
In  a  Judgment  In  favor  of  William  E.  Chand- 
ler, from  which  Judgment  plaintiff  appeals, 
and  specifies  that  she  desires  a  review  of  the 
«ntlre  case  in  this  court 

August  24,  1908,  D.  F.  Chandler,  Josephine 
Chandler,  Wm.  B.  Chandler,  and  Geo.  A.  B. 
Chandler  executed  articles  of  incorporation 
ot  tbe  D.  F.  Chandler  Miillng  Company,  ca^ 
itallzed  at  $25,000,  divided  into  250  shares  of 
$100  each,  fully  paid  up.  On  the  same  day 
tbe  same  parties,  who  were  the  officers  and 
directors  of  said  corporation,  executed  a 
certificate  of  shareholders,  the  object  of 
which  was  to  publish  to  tbe  world  the 
names  of  tbe  shareholders,  and  the  amount 
held  by  each.  It  was  therein  certified  under 
oath  of  all  the  Chandlers  above  named  that 
they  owned  all  the  stock  of  said  corpora- 
tion as  follows:  D.  F.  Chandler  247  shares. 
Josephine,  William,  and  George  each  1  share. 
This  certificate  was  sworn  to  before  a  no- 
tary public,  and  recorded  in  the  otUce  of  the 
register  of  deeds  in  and  for  Winona  county, 
Minn.  The  property  of  the  corporation  con- 
sisted of  a  flouring  mill  and  appurtenances 
in  tbe  city  of  St  Charles,  In  said  Winona 
county.  Thereafter,  on  the  11th  day  of  Au- 
gust. 1006,  an  agreement  was  made  with 
the  Traverse  Land  Company  to  exchange 
tbe  property  of  the  mining  company  for 
the  land  In  controversy,  and  100  acres  in 
Burlei^  county,  N.  D.,  and  160  acres  In  Mc- 
Lean county,  N.  D.,  1,600  acres  In  alL    On 
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the  6th  day  of  September,  1906,  the  TtKv- 
erae  Land  Company  executed  a  warranty 
deed,  conveying  said  land  to  Josephine 
Chandler.  Respondent  attempts  to  uphold 
the  conveyance  to  Josephine  upon  the  theory 
that  she  was  In  fact  the  owner  of  all  the 
property  of  the  milling  company,  and  bases 
his  contention  as  follows:  That  as  heir  at 
law  of  James  Riddle,  her  grandfather,  Joseph- 
ine Inherited  the  sum  of  $366.98,  most  of 
which  she  deposited  in  a  bank  In  Minneapolis 
Minn.  This  money  was  paid  her  between 
April  1,  1880,  and  November  18,  1889.  On 
December  12,  1886,  she  Inherited  from  her 
father  an  undivided  one-twdfth  interest  in 
80  acres  of  land  In  Pembina  county,  Dakota 
Territory,  now  state  of  North  Dakota,  and 
that  she  subsequently  purchased  the  other  in- 
terests with  the  money  she  inherited  from 
her  grandfather.  On  July  11,  1890,  she  boi^ 
rowed  $1,000  from  Wm.  M.  Melgben,  the 
payment  of  which  she  secured  by  mortgage 
on  the  80  acres  in  Pembina  county.  She 
afterwards  sold  that  land  for  tbe  sum  of 
$1,000,  and  repaid  tbe  mortgage.  She  claims 
to  have  on  or  about  July  11,  1890,  Invested 
tbe  $1,000  in  the  Osakls  Milling  Company. 
The  Incorporators  in  the  Osakls  Milling  Com- 
pany were  D.  F.  Chandler,  Josephine  Chand- 
ler, George  Tlleston,  and  x\nua  F.  Tlleston, 
wife  of  George  Tlleston.  Tbe  stock  was  di- 
vided Into  200  shares,  the  par  value  of  which 
does  not  appear  In  the  evidence.  D.  F. 
Chandler  testified  that  the  whole  amount  In- 
vested in  the  milling  company  was  $5,000, 
of  which  he  was  to  have  one-half  and  Tlles- 
ton one-half.  He  and  Tlleston  each  took 
99  shares,  and  their  wives  had  1  share  each. 
It  Is  contended  by  respondent  that  there  was 
an  oral  understanding  between  D.  F.  Chand- 
ler and  Josephine  that  she  should  receive 
whatever  the  $1,000  represented  in  the  cap- 
ital and  earnings.  There  is  no  evidence  to 
show  where  the  Chandlers  got  the  other  $1,- 
500,  which  D.  F.  Chandler  claims  they  invest- 
ed In  the  milling  company,  except  that  Wil- 
liam Melgben,  son  of  appellant,  testified  that 
the  note  on  which  the  Judgment  In  Winona 
county,  Minn.,  was  obtained,  started  with 
$1,500,  loaned  by  Wm.  M.  Melgben,  father  of 
the  witness,  to  D.  F.  Chandler.  The  Chand- 
lers remained  with  the  Osakls  Milling  Com- 
pany until  March  13,  1895,  when  they  sold 
their  interests  therein  to  the  Tilestons  for 
$4,887.28,  wiilch  sum  the  Chandlers  claim 
was  paid  to  Josephine  as  follows:  $887.28 
in  cash,  and  the  balance  in  four  promissory 
notes  of  $1,000  each,  given  to  Josephine. 
These  notes  were  discounted,  and  the  money 
received  by  D.  F.  Chandler,  acting  as  the 
alleged  agent  of  his  wife.  The  respondent 
claims  that  Josephine  Chandler  loaned  to 
her  husband,  D.  F.  Chandler,  the  sum  of 
$4,887.28.  which  he  agreed  to  repay  with 
8  per  cent.  Interest  No  notes  or  any  evi- 
dence of  such  indebtedness  was  given,  and 
tbe  evidence  does  not  show  that  any  time 
was  fixed  for  the  repayment  of  the  same. 
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Defendant  D.  F.  Chandler  claimed  that  this 
money  was  used  In  the  support  of  his  fami- 
ly, and  in  losses  by  speculation  in  wheat.  In 
October,  1899,  D.  F.  Chandler  engaged  him- 
self with  King  Bros.  Lanesboro  Milling  Com- 
pany as  manager  of  their  mill  at  a  salary  of 
$75  per  month,  payable  in  advance,  and  one- 
fonrth  of  the  net  profits.  This  contract  was  or- 
al and  was  reduced  to  writing  August  29, 1900. 
On  July  14,  1900,  there  was  also  signed  the 
following:  "We  hereby  agree  to  pay  to  Joseph- 
ine Chandler  all  profits  as  per  agreement 
made  "with  D.  F.  Chandler,  in  connection 
with  his  services  with  the  Lanesboro  Milliug 
Co.,  excepting  $465.00,  which  has  already 
been  paid.  The  Lanesboro  Milling  Company, 
lu  A.  King."  Chandler  remained  with  the 
Lanesboro  Milling  Company  until  about  July 
17,  1908.  It  Is  claimed  by  respondent  that 
the  Lanesboro  Milling  Company  paid  Joseph- 
ine Chandler  the  sum  of  |S,500,  and  that 
this  money  Josephine  Inyested  in  the  D.  F. 
Chandler  Milling  Company,  and  was  used 
in  purchasing  and  refitting  the  mill.  D.  F. 
Chandler  was  an  expert  miller  and  manager. 
The  Chandlers  were  engaged  In  no  business 
during  the  time  from  March,  1895,  until 
October,  1890,  living  from  the  money  received 
from  the  Tilestons  by  the  sale  of  their  in- 
terests in  the  Osakis  Milling  Company.  The 
money  for  the  support  of  the  Chandler  fami- 
ly as  well  as  what  he  put  In  the  D.  F.  Chand- 
ler Milling  Company  was  earned  by  the  skill 
and  Industry  of  D.  F.  Chandler  while  with 
■  the  Lanesboro  Milling  Company.  D.  F. 
Chandler  and  Josephine  both  claimed  that 
the  247  shares  of  stock  in  the  D.  F.  Chand- 
ler Milling  Company  was  placed  in  the  name 
of  D.  F.  Chandler  (he  being  well  known  In 
the  milling  business),  so  as  to  give  the  con- 
cern credit  They  also  claimed  that  the  247 
shares  were  transferred  from  him  to  faer  on 
the  3d  day  of  December,  1904,  but  the  evi- 
dence conclusively  shows  that  the  transfer 
vras  actually  made  on  the  7th  day  of  April, 
1906,  during  the  pendency  of  the  action,  on 
which  the  judgment  sued  on  In  the  case  at 
bar  was  recovered  by  appellant  against  D. 
F.  Chandler.  They  gave  as  a  reason  why 
the  shares  were  not  actually  transferred  on 
December  3,  1904,  that  they  were  up  as  col- 
lateral security  in  a  bank  in  St.  Charles, 
Minn.  "Wm.  B.  Chandler,  who  was  25  years 
old  on  th»  6th  day  of  January,  1908,  testified 
that  he  was  in  PlatteviUe,  Wis.,  and  his 
mother,  sent  him  the  deed  of  the  land,  herein- 
before "mentioned.  He  received  the  deed  on 
the  i4th  day  of  August,  1907.  The  considera- 
tion In  the  deed  was  placed  at  |20,000. 
Never  paid  any  consideration.  Sole  consider- 
ation love  and  affection.  Made  no  provision 
for  any  other  member  of  the  family.  Never 
paid  any  taxes  on  the  land.  Did  not  know 
whether  they  were  paid  or  not.  Mr.  Lamber- 
ton,  attorney  for  the  Chandlers,  had  been 
taking  care  of  it  Never  left  any  money  with 
Mr.  Lamberton.  Neither  Josephine  nor  Wm. 
B.  Chandler  saw  the  land  in  question. 


Thus  it  Will  be  seen  that  as  far  as  tne 
public  was  concerned,  D.  F.  Chandler  was 
solvent  from  July,  1880,  until  Mardi,  1896, 
the  entire  time  he  was  connected  with  the 
Osakis  Milling  Company ;  also  from  ttae  time 
of  the  organization  of  the  D.  F.  Chandler 
Milling  Company  in  August  1903,  nntU  April 
7,  1906,  but  by  a  secret  understanding  l>e- 
tween  himself  and  bis  wife  he  was  wholly 
insolvent  The  testimony  of  Jos^hine 
Chandler  was  taken  by  deposition  at  a 
time  when  she  was  sick.  Most  of  the  ques- 
tions were  read  to  her  from  a  typewritten 
memorandum,  and  her  answers  were  also 
given  by  her  reading  ttom  a  typewritten 
memorandum.  She  did  not  seem  to  be  pos- 
itive, except  as  to  the  fact  that  she  loaned 
the  $4,887.28  to  defendant  D.  F.  Chandler. 
There  was  no  time  stated  when  It  was  to  be 
repaid.  The  testimony  shows  that  during 
all  the  time  herein  mentioned  D.  F.  Chand- 
ler transacted  all  the  business,  used  and 
handled  the  money  and  the  property,  as  if 
it  was  his  own,  signed  receipts,  signed 
checks,  drew  the  money  from  the  Lanesboro 
Milling  Company  when  he  wished,  some- 
times overdrew  his  salary  account  for  liv- 
ing expenses.  He  paid  part,  if  not  all,  of  the 
expenses  of  this  lawsuit;  said  he  did  It  at 
the  request  of  his  boy.  O.  C.  Neuman,  pres- 
ident of  the  Traverse  Lend  Company,  testi- 
fied that  he  made  all  arrangements  for  the 
exchange  of  the  land  with  D.  F.  Chandler; 
that  D.  F.  Chandler  at  no  time  represented 
that  be  was  acting  as  the  agent  of  any  per- 
son. Neuman  further  testified  that  when 
the  deed  was  executed,  no  grantee  was  nam- 
ed therein.  He  took  the  deed  to  St  Gharlesv 
Minn.,  for  the  purpose  of  closing  the  deal, 
but  Chandler  suggested  that  he  be  permitted 
to  take  the  deed  to  his  attorney,  Henry  M. 
Lamberton,  of  Winona,  for  the  pnrpose  of  ex- 
amination only.  This  was  the  last  Neuman 
saw  of  the  deed.  If  bis  testimony  be  tme. 
the  name  of  Josephbie  Chandler  was  insert- 
ed in  the  deed  as  grantee  after  it  was  given 
to  D.  F.  Chandler  for  the  purpose  of  having  it 
examined  by  his  attorney.  O.  L.  King  testi- 
fled  that  he  never  had  any  business  relations 
with  Josephine  Chandler;  that  defendant 
D.  F.  Chandler  told  bim  that  he,  D.  F. 
Chandler,  wanted  his  share  of  the  profits  in 
the  mill  turned  over  to  bis  wife  on  acconnt 
of  the  Indebtedness  be  owed  Melgben ;  and 
that  that  is  why  the  notes  for  part  of  the 
profits  were  executed  to  Josephine  Chandler, 
and  the  agreement  made  to  pay  ber  the 
profits. 

L.  A.  King,  the  active  manager  of  the 
mill,  testified  to  practically  the  same  thing. 
It  Is  true  that  this  testlmohy  is  contradicted 
by  D.  F.  Chandler,  and  that  Mrs.  Qiandler 
testified  that  the  agreement  to  pay  ber  the 
money  was  made  at  her  "house.  In  regard 
to  the  writing  by  which  the  Lanesboro  Mill- 
ing Company  agreed  to  pay  to  Josephine 
Chandler  a  share  of  the  profits  In  the  milling 
company,  she  testified,  from  a  memorandnm. 
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aa  follows:  ■^h.  A.  Klnr  tben  and  tbeie 
wrote  out  and  handed  to  me  this  piece  of 
paper  In  the'  presence  of  mj  hnsband,  D. 
F.  Qumdler,  WlUlam  B.  Chandler  aqd  Geo. 
A.  B.  Chandler,  my  sons."  In  regard  to  the 
same  matter  D.  F.  Chandler  testified  aa  fol- 
lows: "Oa  the  14th  day  of  July  he  (meaning 
King)  brought  that  paper  and  delivered  it  to 
Josephine  Chandler  in  the  presence  of  my- 
self; Wm.  B.  Chandler,  and  Geo.  A.  B. 
Chandler." 

The  testimony  of  Geo.  A.  B.  Chandler  and 
William  a.  Chandler  on  this  point  la  vague 
and   unsatlafactory. 

Josephine  Chandler  testified  that  she  did 
not  know  as  She  could  give  a  reason  why 
the  247  shares  of  stock  held  by  D.  F.  Chandler 
In  the  D.  F.  Chandler  Milling  Company  were 
transferred  to  her.  They  talked  It  over  and 
planned  It  that  way — that  is,  the  two  boys, 
D.  F.  Chandler  and  herself — ^when  they  went 
Into  the  St  Charles  mill. 

It  will  be  observed  that  while  they  pur- 
chased the  St  Charles  mill  for  $2,S00,  and 
put  $3,000  more  In  for  repairs,  they  capitaliz- 
ed It  at  $25,000,  all  paid  up,-  of  which  D.  F. 
Chandler  owned  247  shares,  showing  to  the 
public  that  he  was  worth  the  sum  of  $24,- 
700.  But  even  if  Josephine  Chandler  had 
loaned  the  money  to  her  husband,  as  testi- 
fied to  by  her,  the  law  will  not  permit  them 
to  nse  it  successfully  as  a  shield,  merely  In 
the  perpetration  of  a  fraud  upon  the  credi- 
tors of  her  husband.  Wake  v.  Griffin,  9 
N^  47,  2  N.  W.  461.  Where  the  contest 
Is  between  the  husband's  creditors  and  the 
wife  over  property  which  the  wife  claimB, 
but  which  there  are  probable  grounds  for  be- 
lieving belongs  to  the  husband,  it  is  Incum- 
bent on  the  wife  to  show  by  satisfactory 
evldehce  that  she  pnrchased  and  paid  for 
the  property  from  her  separate  estate. 
Gettieman  t.  Glets,  78  Wis.  439,  47  N.  W. 
860,  Horton  v.  Dew^,  63  Wis.  410,  10  N.  W. 
689;  Smith  v.  Toslni,  1  S.  D.  6S2,  48  N.  W. 
299.  Clear  and  satisfactory  proof  of  a  wife's 
claim  against  her  husband  is  exacted  where 
the  wife  asserts  that  be  transferred  property 
to  her  tn  payment  thereof.  Xote  66  Ij.  R.  A. 
830,  and  cases  dted;  Le  Saulnler  v.  Krueger, 
85  Wis.  214,  64  N.  W.  774;  Minneapolis 
Stockyards  &  Packing  Co.  t.  Halonen,  66 
Minn.  469,  57  N.  W.  1135.  During  the  en- 
tire time  that  defendant  D.  F.  Chandler 
was  In  business  at  Osakis  and  Bt  Charles, 
with  the  exception  of  the  last  few  months 
at  St  Charles,  from  April,  1906,  until  Au- 
gust 1005,  public  records  showed  that  he 
was  a  man  of  property  and  solvent  While 
she  may  have  Invested  some  money  In  the 
Osakis  Milling  Company,  and  afterwards 
loaned  the  proceeds  of  her  Interest  therein 
to  her  husband,  and  while  there  may  have 
been  some  understanding  between  them  that 
he  would  repay  her,  yet  we  do  not  think 
It  was  such  a  definite  understanding  or  agree- 


ment as  should  imder  the  clrcomstancea 
be  held  to  be  a  contract  between  husband 
and  wife  as  against  the  creditors  of  the 
former.  Clark  v.  Rosenkrans  et  al.,  81  N.  J. 
Eq.  665 ;  Shrank  v.  King,  121  111.  260,  12  N. 
B.  720;  Hanson  ▼.  Manley,  72  Iowa,  48,  83 
N.  W.  357 ;  Wake  v.  Griflin,  9  Neb.  47,  2  N. 
W.  461.  The  circumstances  point  conclusive- 
ly to  the  fact  that  the  property  was  transfer- 
red to  Josephine  Chandler  for  the  purpose 
of  placing  It  beyond  the  reach  of  her  hus- 
band's creditors,  and  was  transferred  by  her 
to  defendant  Wm.  El.  Chandler  fftr  th.e  same 
purpose.  No  other  conclusion  can  be  reach- 
ed from  a  review  of  the  whole  of  the  evi- 
dence. The  deeds  were  therefore  fraudulent 
BO  far  as  plaintiff's  judgment  was  concerned. 
The  Judgment  appealed  from  Is  reversed, 
and  the  district  court  Is  directed  to  enter 
Judgment  for  the  plaintiff  for  the  relief  pray- 
ed for  In  her  complaint    All  concur. 


OLBIVELANl)  SCHOOL  DIST.  v.  GREAT 
NORTHERN  RX.  CO. 

(Supreme  Court  of  North  Dakota.     May  21, 
1010.) 

(Syttahu*  hy  the  Court.) 

Dauaoes  (I  112*)-4>s8TBi;cinoN  or  Shadk 

Tbees. 

Where  shade  trees  are  destroyed  by  the 
wrongful  act  of  another,  and  they  have  no 
separable  and  independent  value,  or  when  their 
value  is  nominal,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  land 
before  and  after  they  were  destroyed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  283;   Dec.  Dig.  I  112.»] 

Aiq;>eal  from  District  Court  Kelson  Oounp 
ty;  Chas.  F.  Tonpleton,  Judge. 

Action  by  the  Cleveland  School  District 
against  the  Greet  Northern  Railway  Com- 
pany. Judgment  for  plaindfT,  and  defendant 
appeals.    Affirmed. 

Murphy  &  Duggan,  for  aiq)e11ant  Kelley  & 
Samson  and  Scott  Rex,  for  respondent 

CARMODY,  J.  This  action  vras  brought 
to  recover  damages  for  the  destruction  of  95 
shade  trees,  situated  on  plaintUTs  property, 
adjacent  to  the  right  of  way  of  defendant 
Plaintiff  owns  about  l^i  acres  of  land  ad- 
joining the  defendant's  right  of  way,  and  had 
on  this  land  on  October  4,  1906,  a  consoli- 
dated school  building,  erected  at  a  cost 
somewhat  In  excess  of  $6,000,  and  95  to  100 
young  shade  trees.  The  trees  were  set  out 
in  the  spring  of  1904,  and  formed  a  double 
row  along  the  westerly  side  and  northerly 
end  of  the  schoolground.  They  were  de- 
stroyed by  a  fire  on  October  4^  1906,  set  out 
and  allowed  to  escape  hy  d'^endant's  section- 
men,  who  were  engaged  In  burning  off  de- 
fendant's right  of  way  adjacent  to  plalntUTa 
property.  The  evidence  shows  that  at  the 
time  of  the  fire  Cbe  trees  had  ttiriM  seasons' 


•ror  etlitr  c«M(  sm  nm*  topie  tat  mcUob  MUMBBB  la  Dec  *  Am.  Dls».  1907  ta  data,  A  Reporter  ladexaa 
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gnmih,  and  were  in  a  tbrift^,  beelthy  con- 
dition. About  100  trees  bad  been  set  out,  ■ 
few  had  been  broken  down  or  died,  so  that 
the  96  trees  destroyed  X)j  the  fire  were  prac- 
tically all  the  trees  on  the  premises.  Plain- 
tiff in  the  complaint  laid  its  damages  at  $950. 
The  Jnry  returned  a  verdict  for  $57S,  upon 
which  Judgment  was  entered.  A.  motion  for 
new  trial  was  made  and  denied,  and  this 
appeal  Is  from  such  order  and  judgment.  On 
this  appeal  the  controversy  turns  on  the 
measure  of  damages  to  be  adopted  In  such 
a  case,  anA  the  admissibility  of  testimony 
of  value. 

This  case  was  tried  in  the  court  below  by 
respondent  on  the  theory  that  the  measure  of 
respondent's  damages  was  the  difference  In 
valne  of  the  sdiool  property  before  and  after 
the  fire,  and  was  submitted  to  the  Jury  on 
such  theory.  The  court  charged  the  Jury  as 
follows:  "In  determining  plaintiff's  dam- 
ages. If  any,  you  will  compare  the  actual 
value  of  plaintiff's  property  Just  before  the 
fire  and  before  the  trees  were  burned  with 
the  actual  value  of  the  same  {property  after 
the  fire  and  after  the  trees  w«:e  burned.  The 
difference  in  value  will  be  the  amount  that 
plaintiff  Is  entitled  to  recover.  If  anything." 
This  instruction  was  excited  to  by  appel- 
lant, and  is  assigned  as  error.  The  case  was 
tried  in  the  court  below  by  appellant  on  the 
theory  that  the  cost  of  replacing  the  trees 
was  the  measure  of  respondent's  damages. 
Jn  this  court,  however,  the  rule  of  damages 
for  which  ai^iellant  contends  is  the  value  of 
the  trees  destroyed,  as  they  stood  appurte- 
nant to  and  attadied  to  the  realty,  and  con- 
tends that  the  damage  could  not  in  any  event 
exceed  the  difference  between  the  value  of 
the  land  before  and  after  the  fire.  The  value 
of  the  trees  as  they  stood  must  be  limited  to 
the  difference  between  the  value  of  the  land 
entire  before  and  after  the  fire.  Appellant, 
however,  argues  with  great  force  and  plausi- 
bility that  the  fact  that  the  damages  should 
not  exceed  the  said  difference  does  not  mean 
that  such  difference  is  the  most  accurate  or 
direct  test  of  the  loss.  It  contends  that  such 
damages  should  be  exactly  the  same,  no  matter 
by  which  method  they  are  measured,  if  they 
are  properly  proven  and  found,  and  that  it  is 
a  settled  general  rule  of  law  that  the  meas- 
ure of  damages  should  be  adopted  which  is 
the  most  direct  and  easiest  of  acciutite  ap- 
plication, likewise  the  strnplest;  that  the  rule 
adopted  offends  against  this  general  prin- 
ciple; that  It  is  indirect  in  attempting  to 
ascertain  the  damages  by  a  proposition  In 
snbtraction.  It  is  inaccurate  in  its  practical 
api^icatlon  for  the  reason  that  it  compels  the 
jury  to  think  In  tliousands  of  dc^lara  In 
▼nines,  where  the  actual  damages  could  not 
be  more  than  a  few  hundred  dollars.  It 
seems  ts  us  that  the  rule  to  be  adopted  in 
any  case  depends  upon  the  diaracter  and  ob- 
ject of  tb^  particular  action.  Some  courts 
bold  that  the  plaintiff  has  bis  election  to  sue 
eitiier  fortbeTaltieot  the  thlnir  destroyed  or 


forthehtjury  to  the  freehold;  that  Is,  for  the 
difference  In  value  of  the  real  estate  before 
and  after  the  Are;  Baileiy  v.  Railway  Co.,  3  S. 
D.  531.  64  N.  W.  686,  19  U  R.  A.  658.  In 
Bailey  v.  Railway  Co.,  supra,  which  was  an 
action  to  recover  damages  for  burning  and  de- 
stroying trees  and  shrubbery,  the  court  says: 
"A  party  injured  as  complained  of  in  this 
action  may  bring  Ills  suit  for  destroying  tils 
trees,  and  in  such  action  recover  the  value 
of  such  trees,  not  as  a  part  (rf  the  realty,  but 
their  Intrinsic  value  as  attached  and  sepa- 
rated therefrom  and  proved  in  the  nsnal 
mode  of  proving  value;  or  he  may  bring  his 
action  for  injury  to  bis  real  estate,  and  re- 
cover its  diminution  in  value.  EiSch  action 
has  its  appropriate  rule  of  damages."  In  the 
case  at  bar,  the  plaintiff  Iiaving  brought  Its 
action  for  injury  to  the  real  estate,  we  think 
the  measure  of  damages  laid  down  by  the 
trial  court  Is  correct. 

Although  the  authorities  are  not  nnlfprm, 
the  true  rule  Is  believed  to  be  that,  where 
property  attached  to  realty  Is  destroyed  by 
fire,  the  plaintiff  may,  at  his  election,  seek  to 
recover  its  value  in  its  detached  form,  or  as 
part  of  the  realty,  in  which  latter  event  the 
measure  would  be  the  difference  in  the  valne 
of  the  realty  before  and  after  the  fire.  13 
Am.  &  Eng.  Ency.  of  Law,  540,  and  cases 
cited.  The  measure  of  damages  for  the  de- 
struction of  fruit,  shade,  ornamental,  or  grow- 
ing trees  or  shrubbery  is  the  difference  be- 
tweoi  the  value  of  the  land  before  and  after 
they  were  destroyed.  Section  2134.  Joyce 
on  Damages,  and  cases  cited;  Camo:  v. 
Railway  Co.,  43  Minn.  376,  45  N.  W.  713; 
Hayes  v.  Railway  Co.,  45  Minn.  17,  47  N.  W. 
200;  Delaware,  eta,  Ry.  Co.  v.  Salmtm,  39  N. 
J.  Law,  299,  23  Am.  Rep.  214;  Bevler  y. 
Railway  Co.,  13  Hun  (N.  Y.)  254;  St.  Louis, 
etc..  Ry.  Co.  V.  Ayres,  67  Ark.  3T1. 55  S.  W. 
159;  Evans  v.  Gas  Co.,  148  N.  Y.  112, 42  N.  E. 
513,  30  L.  R.  A.  631,  61  Am.  St  Rep.  081; 
Rowe  V.  C.  &  N.  W.  By.  Co..  102  lovra. 
286,  71  N.  W.  409;    Hoop«  v.  Smith  (Tex.) 

53  S.  W.  65;  MogoUon  Gold  &  CoK>er  Co. 
V.  Stout,  14  N.  M.  245,  91  Fac.  724;  Atchi- 
son, etc.,  Ry.  Co.  v.  Geiser,  68  Kan.  585,  73 
Pac.  68;  St.  Louis,  etc.,  Ry.  Co.  v.  Noland, 
75  Kan.  691,  90  Fac.  273;  BaUey  ▼.  Gas  Co., 

54  Mo.  App.  50;  Central  By.  T.  Murray, 
98  Ga.  256,  20  S.  K.  129;  Hoyt  v.  So.  New 
England  TeL  Co.,  60  Conn.  385,  22  AtL  »7; 
Shannon  v.  Railway  Co..  54  Mo.  App.  223; 
Cleveland,  etc..  Ry.  Co.  ▼.  Stephens,  74  U. 
Ak>-  B86;  Terre  Haute,  etc.,  Ry.  Oo.  ▼. 
Walab,  U  Ind.  App.  13,  38  N.  E  634;  Stertx 
V.  Stewart  et  ah.  Trustees.  74  Wis.  IflO,  « 
N.  W.  214.  In  Dwight  ▼.  Railway  Co.,  132 
N.  Y.  199,  80  N.  B.  386,  15  L.  R.  A.  612.  28 
Am.  St.  Beip.  663,  the  court  says:  "A  party 
may  be  content  to  accept  the  market  value 
of  the  thing  takeii  when  be  is  also  entitled 
to  recover  for  the  injury  done  to  the  free- 
hold. But  If  he  asserts  his  right  to  go  b»- 
yond  the  value  of  the  thing  taken  or  destroy- 
ed after  severance  ftom  tha  frediold,  so  aa 
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to  ((ecnre  oompensatlon  for  tbe  damage  done 
to  blB  land  because  of  It,  tben  the  meegnre 
of  damages  la  the  difference  In  ralne  of  the 
land  before  and  after  the  Injury.  In  tbis 
case  the  plaintiff  was  not  satisfied  witb  a  re- 
corery  baaed  on  the  value  of  the  trees  de- 
stroyed, after  sepanatlon  from  the  realty,  of 
wUch  they  formed  a  part,  as  Indeed  he 
■bould  not  have  been,  as  such  value  was  little 
or  nothing,  so  be  sought  to  obtain  the  loss 
occasioned  to  the  land  by  reason  of  the  de- 
struction of  an  orchard  of  fmit-bearlng  trees, 
which  added  largely  to  Its  productive  value. 
TbiM  was  bis  right,  but  the  measure  of  dam- 
ages In  sucb  a  case  is,  as  we  have  observed, 
the  difference  In  value  of  the  land  before  and 
after  the  injury."  In  Bowe  v.  Railway  Co., 
rapra,  which  was  an  action  for  damages  for 
the  destruction  of  an  ordiard  by  fire,  the 
court  says:  "The  true  rule  in  such  cases  Is 
tliat,  when  the  property  destroyed  or  in- 
jured Is  BO  dosely  connected  with  the  real 
estate  (H>  wlilcfa  It  stands  or  to  which  it  is 
attached  that  it  has  no  value  s^arate  and 
Independent  of  the  real  estate,  or  the  injury 
is  to  the  soil  itself,  the  measure  of  damages 
Is  the  difference  in  value  between  the  real 
estate  before  the  injury  and  after  it."  In  this 
case  the  court  instructed  the  Jury  "that,  as 
to  the  orchard,  the  measure  of  plaintiff's 
damage  would  be  the  difference  between  the 
fair  market  value  of  the  plaintUTs  farm  of 
160  acres,  vpoa  which  said  orchard  was,  not 
indndlng  the  grass  or  fences  injured  or  de- 
stroyed. Immediately  before  the  flre,  and  its 
fair  market  value  immediately  after  the  flre, 
as  injuriously  affected  by  said  fire."  The 
rale  contended  for  by  the  defendant  was  as 
follows:  "The  measure  of  damages  in  this 
case  Is  the  difference  in  value  of  the  orchard 
Just  before  and  Its  value  Just  after  the  flre 
as  an  orchard."  The  comrt  says:  "We  think 
the  rule  announced  in  the  instruction  given 
by  the  court  Is  correct,  and  it  is  supported  by 
the  great  weight  of  authority.  It  is  impos- 
sible to  separate  the  orchard  from  the  land 
In  estimating  the  damagres.  Appellant's  con- 
tention results  in  fixing  the  value  of  each 
tree  destroyed  or  damaged  by  the  flre,  and 
the  aggregate  of  such  values  would  be  the 
measure  of  pMntUPn  recovery.  Such  a  rule 
may  well  be  held  applicable  to  the  destruc- 
tion br  flre  of  buildings,  fences,  and  other 
Improvements,  which  may  at  once  be  re- 
placed, where  the  exact  cost  of  restoring  the 
pr(9>erty  destroyed  is  capable  of  deflnite  as- 
certainment, and  where  there  is  no  damage 
to  the  realty  itself."  In  support  of  the  rule 
laid  down  by  the  Iowa  court  it  cites  S  Elliott, 
R.  R.  I  12S9,  Minnesota,  nilnols,  Wisconsin, 
New  Tork,  Kansas,  Texas,  Indiana,  and  B 
Am.  A  Eng.  Bncy.  Of  Uiw,  86.  The  rule  of 
damages  contoided  for  by  appellant  in  this 
court  is  held  the  correct  rule  in  a  few  o( 
tbe  states,  notably  Nebraska,  and  in  an  early 
case  in  South  Dakota.    Tbe  great  weight  of 


authority,  however,  sustains  the  measure  of 
damages  laid  down  by  the  trial  court  in  the 
case  at  bar. 

None  of  tbe  assignments  of  error  by  the 
appellant  as  to  the  admission  or  exclusion 
of  teetimony  are  well  taken.  Tbe  testimony 
shows  that  the  growing  trees  had  a  nominal 
value  as  trees  for  timber,  separate  from  the 
ground  on  which  they  grew.  The  testimony 
offered  by  the  defendant,  as  stated  by  Its  at- 
torney, was  the  following:  "Mr.  Duggan: 
The  defendant  at  this  time  offers  to  prove  by 
this  witness  that  the  trees  such  as  were  upon 
the  Cleveland  school  district  property  at  the 
time  of  tbe  flre  have  and  had  then  an  actual 
market  value,  which  market  value  was  be- 
tween $15  and  $20  per  hundred.  Further- 
more, that  such  trees  are  customarily  carried 
in  stock  by  dealers  and  transplanted,  and 
tbat  such  dealers  sell,  transplant,  and  care 
tor  sucb  trees,  and  that  it  is  a  known  fact 
among  nurserymen  that  00  per  cent,  of  such 
trees  live,  grow,  and  thrive  in  this  climate 
and  locality,  and  that  all  the  trees  such  as 
were  upon  tbe  Cleveland  school  district  at, 
the  time  of  this  flre,  or  as  many  of  similar 
trees  can  be  planted  upon  that  school  district, 
guaranteed  to  grow,  replaced  if  they  do  not 
grow,  and  sui^  a  number  according  to  all 
the  known  experience  of  nurserymen,  all  at 
a  cost  less  than  $160;  that  such  trees^— that 
is,  box  elders— of  the  age,  size,  height,  and 
quality  of  trees  that  were  upon  this  school 
district  have  an  actual  market  value." 
tinder  the  rule  of  damages  as  laid  down  by 
the  court  this  testimony  was  inadmissible. 
It  did  not  tend  in  any  way  to  prove  or  dis- 
prove the  plaintiff's  damages.  See  cases 
hereinbefore  dted  as  sustaining  the  measure 
of  damages  laid  down  by  the  learned  trial 
court 

Tbe  order  and  Judgment  appealed  from  are 
afllrmed.    All  concur. 


HBTZBI/  V.  LYON  et  al.    <No.  16.080.) 
(Supreme  Court  of  Nebraska.    June  10,  1010.) 

(ByUohu*  hy  the  Court.) 

1.  FKAuns,  SxATtn^  op  (§  131*)— CJontbact 

WITH    IiANnoWNEK— MOOIFIOATIOn    BT    Pa- 
BOI.. 

A  contract  of  agency  between  a  landowner 
and  broker  or  asent  for  tlie  sale  of  the  land 
of  the  former,  which  by  its  terms  limits  tbe  timh 
of  its  continuance,  may  be  modified  by  parol 
so  as  to  extend  the  time  of  the  existence  of 
tbe  agent's  authority  to  sell  under  the  contract. 
[Bid.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  I  284 :   Dec.  Dig.  |  131.*1 

2.  AfPEAI.  AlTD   BBBOB    (t    1061*)— HABMI.ESB 

Ebsob— Admission  or  bvidbnox. 

It  is  not  reversible  error  to  admit  In  evi- 
dence a  written  contract,  when  the  substance 
of  the  contract  is  already  in  evidence,  and  the 
record  contains  no  contradiction  of  such  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4161-mO:    Dec.  Dig.  | 


lOBl.*] 
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Appeal  from  District  Court,  Sborldan  Coun- 
ty;   Westover  Judge. 

Action  by  Charles  A.  Hetzel  against  Hor- 
ace G.  Lyon  and  Neva  Lyon.  Judgment  for 
plalntifF,  and  defendants  appeal.     Affirmed. 

C.  Patterson,  for  appellants.  Albert  W. 
Critee,  for  appellee. 

SEDGWICK,  J.  The  plaintiff  recovered  a 
judgment  against  the  defendants  in  the  dis- 
trict court  of  Sheridan  county  for  $500  as 
commissions  on  a  contract  for  the  sale  of 
lands  of  the  defendants.  The  defendants 
have  appealed  to  this  court.  The  contract 
between  the  parties  authorizing  the  plaintiff 
to  sell  the  lands  of  the  defendants  was  in 
writing,  signed  by  both  parties,  and  described 
the  land  to  be  sold,  and  set  forth  the  com- 
pensation to  be  allowed  the  agent.  It  also 
contained  the  following  stipulation:  "This 
contract  shall  terminate  at  the  end  of  60 
days  from  date,  unless  an  extension  of  time 
is  made  in  writing  and  attached  hereto." 
It  was  dated  July  6,  1906.  No  agreement  in 
'writing  was  made  by  the  parties  extending 
the  time  of  the  contract  The  evidence  shows 
that  after  the  expiration  of  the  time  named 
In  the  contract  the  plaintiff,  at  the  solicita- 
tion of  the  defendants,  continued  to  endeavor 
to  find  a  purchaser  for  the  land,  and  that  in 
September,  1907,  be  found  a  purchaser  and 
sold  the  land  to  one  Weidllng,  which  sale 
was  satisfactory  to  the  defendants.  It  seems 
that  other  agents  claimed  to  have  something 
to  do  with  the  sale  of  the  land  and  to  be  en- 
tltied  to  the  commissions.  The  defendants 
settied  with  them,  and  took  their  bond  In- 
demnifying the  defendants  against  any  claims 
that  the  plaintiff  might  make  for  commis- 
sions. The  principal  question  raised  and  dis- 
cussed by  the  defendants  in  their  brief  Is 
whether  a  contract  of  this  kind  which  con- 
tains a  limitation  of  the  time  of  its  continu- 
ance can  be  extended  by  a  parol  agreement 
between  the  parties  upon  sufficient  consider- 
ation, or  whetiier  such  agreement  extending 
the  time  of  the  contract  must  be  In  writing, 
signed  by  the  parties  thereto.  We  consider 
that  this  question  has  already  been  deter- 
mined by  this  court.  In  Rank  v.  Garvey,  66 
Neb.  767,  92  N.  W.  1(K5,  99  N.  W.  666,  tiie 
Question  was  presented  whether  such  a  con- 
tract of  agency  could  be  modified  by  parol 
agreement  so  as  to  change  the  price  at  which 
the  agent  was  authorized  to  sell  the  land, 
and  it  is  said  in  the  opinion  that  "the  Instru- 
ment granting  the  agent  authority  to  sell,  as 
originally  given,  would  have  been  sufficient 
to  meet  the  statute,  even  though  it  had  not 
named  the  price  at  which  the  agent  could 
sell.  It  follows,  therefore,  that  the  parties 
were  at  liberty  to  modify  by  parol  such  por- 
tions of  the  contract  as  the  statute  docs  not 
require  should  be  In  writing."  Applying  this 
rule  to  the  case  at  bar,  it  must  be  said  that 
the  statute  does  not  require  that  the  time 


for  tbt  existence  of  the  agent's  authority  to 
sell  must  be  stated  in  the  written  contract, 
and  therefore  that  Is  one  of  the  proTisi<»a 
that  may.  be  modified  by  parol.  Tbls  dis- 
poses of  the  principal  question  in  the  case. 

It  is  urged  in  the  defendant's  brief  that 
the  court  erred  in  allowing  the  plaintlfl  to 
introduce  In  evidence  the  contract  of  guar- 
antee above  referred  to.  It  appears  that  the 
deposition  of  Weidling,  to  whom  the  land 
was  sold  by  plaintiff,  was  taken  and  read  In 
evidence,  and  that  as  a  part  of  that  deposi- 
tion there  were  attached  certain  letters  writ- 
ten by  the  defeidant  to  Mr.  Weidllng  and  in 
one  of  them,  dated  December  28,  1907,  In 
which  the  defendant  details  some  of  the  par- 
ticulars of  his  controversy  with  the  plaintlfl 
In  regard  to  these  commissions,  the  defend- 
ant says:  "I  settied  with  the  Maverick  peo- 
ple on  this  basis,  and  took  their  receipt  In  full 
and  a  bond  fully  Indemnifying  me  against 
any  Judgments,  costs,  or  personal  expeiae 
from  any  suit  that  Hetzel  had  brou^t  or 
might  bring."  It  Is  stated  in  the  plaintUTs 
brief,  and,  so  far  as  we  have  been  abie  to 
ascertain,  correctiy  stated,  that  these  letters 
were  put  in  evidence  before  the  Jury  without 
objections  on  the  part  of  the  defendants. 
There  is  other  evidence  of  the  same  gen«al 
nature  which  appears  to  have  been  received 
without  objection,  and  this  evidence,  so  tar 
as  we  have  seen,  was  not  contradicted.  It 
therefore  appears  that  the  deftodants  have 
not  been  prejudiced  by  the  introduction  of 
the  Indemnifying  bond  in  question. 

All  the  other  objections  urged  In  the  brief 
depend  entirely  upon  matters  already  dis- 
posed of,  and  we  find  no  reversible  error  in 
the  record. 

The  judgment  of  the  district  court  is  there- 
fore affirmed. 


MITCHESLL  v.  GRIFFITH  et  aL 

(No.  16.087.) 

(Supreme  Ckturt  of  Nebraska.    Jmie  10,  1910.) 

(Syttahiu  6v  the  Court.) 

Rbfobmation  of  Instbuments  (I  IT) — Mu- 
tual Mistake. 

A  deed  may  be  lefonned  to  Include  omit- 
ted lands  purchased  by  grantee,  where  it  is 
shown  by  clear  and  convincing  evidence  that 
the  omlasion  resulted  from  a  mutual  mistake, 
and  that  the  deed,  when  thus  refbnned,  will 
express  the  intention  of  the  pfutiea  at  the  time 
it  was  executed. 

[£^.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ||  e&-71 ;   Dec  Dig. 

i  17.*] 

Appeal  from  District  Court  Dawes  Coun- 
ty;  Westover,  Judge. 

Action  by  Bob^  Mitdiell  against  Isaac 
G.  Griffith  and  Sarah  Griffith.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

J.  E.  Porter,  for  appellants.  Albwt  W. 
Crites,  for  app^tee. 


•For  other  cues  see  lune  topic  and  (WjUon  NUMBER  In  Dec.  ft  Am.  Dig*.  IMT  W  teta.  ft  Reportw  bKtaxM 
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ROSE,  J.  By  deed  dated  AprU  34,  1801, 
Isaac  G.  Orlfflth  and  wUe,  defendants,  convey- 
ed to  Robert  Mitchell,  plaintiff,  1,240  acres  of 
land  in  Dawee  county.  This  is  a  suit  by 
plaintiff  to  reform  the  deed  by  Including  in 
tbe  conveyance  an  additional  quarter  sec- 
tion owned  at  the  time  by  defendants,  situat- 
ed half  a  mile  from  the  main  tract,  and  de- 
scribed In  the  record  as  tbe  "Godfrey  land." 
Tbe  district  court  granted  the  relief  sought 
by  plaintiff,  and  defoidants  have  appealed. 

Tbe  deed  was  reformed  on  account  of  a 
mutaal  mistake  in  omitting  the  Godfrey  land. 
The  controlling  question  presented  is  tbe  suflS- 
dency  of  the  evidence  to  justify  the  decree. 
Some  time  before  the  deed  was  executed  Grif- 
fith herded  sheep  for  plaintiff  in  Wyoming, 
bought  a  large  numrber  of  ewes  from  bis  em- 
ployer on  credit,  and  brought  them  to  Dawes 
county.  He  testified  be  bought  tbe  l^nds  to 
provide  pasturage  for  sheep.  At  one  time  he 
took  plalntUTs  lAeep  on  the  shares.  At  an- 
other time  he  and  plaintiff  were  partners  in 
tbe  sheep  business.  His  ventures  proved  to 
be  disastrous.  As  a  result,  he  owed  plaintiff 
over  $2,000,  and  wanted  to  sell  bim  the  ranch 
to  square  accounts.  The  deed  In  controversy 
was  drawn  In  tbe  office  of  Reynolds  &  Slat- 
tery  at  Cbadron.  Reynolds  testified  that 
Orlfflth  came  to  tbe  office  and  said  be  bad 
sold  tbe  ranch  to  plaintiff,  and  that  he  gave 
descriptions  of  the  dlffwent  quarter  sections 
and  pieces  of  land,  saying  they  contained  all 
the  land  be  bad.  Slattery  testified  he  drew 
tbe  deed  wblA  was  finally  executed;  that 
the  Godfrey  land  was  included  in  the  trans- 
action and  was  purchased  wltb  tbe  other 
tracts;  that  Griffith  told  him  to  prepare  a 
deed  conveying  to  plaintiff  all  the  land  he 
had ;  that  in  the  fall  of  1907,  when  notified  of 
tie  mistake,  he  promised  to  give  plaintiff  a 
quitclaim  deed  for  the  purpose  of  correcting 
It  A  ranch  band  testified  that,  after  the 
deed  was  executed,  be  helped  to  dig  a  well  on 
tbe  Godfrey  land,  when  in  plaintiff's  employ, 
and  was  assisted  by  Griffith  who  said  be  had 
sold  out  and  "didn't  have  any  more  land  than 
a  Jack  rabbit,  or  something  of  that  kind." 
Plaintiff  testified  that  the  Godfrey  land  was 
Included  In  tbe  purchase ;  that  tbe  purchase 
price  was  paid;  that  none  of  defendants' 
land  was  reserved;  that  during  tbe  negotia- 
tions, or  afterward,  Griffith  turned  over  to 
him  a  number  of  deeds  and  other  .papers  re- 
lating to  the  lands  purchased  and  that  among 
them  there  was  a  deed  to  the  Godfrey  land. 
In  whlph  Griffith  was  grantee ;  that  he  never 
learned  of  the  omission  until  told  of  It  by  an 
abstractor  wfao  was  employed  In  1907  to  make 
an  abstract  of  title. 

Defendants  testified  that  the  lands  sold 
were  In  a  contiguous  body,  and  did  not  in- 
clude tbe  Godfrey  land  which  was  half  a  mile 
from  the  other  tracts ;  that  they  did  not  sell 
It ;  that  one  quarter  section  described  in  the 
deed  was  tbe  family  homestead  of  defendants. 


and  In  lieu  thereof  tbe  Godfrey  land  was  re- 
served ;  that  it  was  not  induded  in  the  trans- 
action ;  that  it  was  properly  omitted  from  the 
deed;  and  that  Mrs.  Griffith  would  not  Join 
in  a  conveyance  with  the  Godfrey  land  includ- 
ed. PlaintifTs  testimony  of  a  different  Import 
was  contradicted  by  defendants.  They  were 
unable,  however,  to  refute  proof  of  the  follow- 
ing facts:  Defendants  left  the  neighborhood 
after  the  sale  and  never  again  had  possession 
of  the  Godfrey  land.  They  never  afterward 
made  any  Improvements  on  It,  and  never  paid 
the  taxes  or  received  any  income  from  It. 
Plaintiff  redeemed  the  Godfrey  land  from  a 
tax  sale,  and  thereafter  paid  the  taxes  on  it, 
and  used  It  the  same  as  tbe  other  tracts.  On 
tbe  record  presented  the  proof  of  the  mutual 
mistake  is  clear  and  convincing,  and  the  evl> 
dence  shows  that  the  deed  as  reformed  ex- 
presses tbe  intuition  of  the  parties  at  the 
time  it  was  executed.  The  finding  here  is  the 
same  as  that  of  the  trial  court. 

Some  complaint  Is  made  of  errors  in  admit- 
ting evidence,  but  tbe  case  was  tried  to  the 
court  without  a  Jury,  and  the  conclusion  an- 
nounced is  based  wholly  on  evidence  properly 
admitted.  It  is  therefore  unnecessary  to  con- 
sider assigned  errors  In  tbe  rulings  on  evi- 
dence. 

Affirmed. 


COX  T.  CHICAGO  &  N.  W.  ET.  CO. 

(No.  18,002.) 

(Supreme  Court  of  Nebraska.    Jnne  10,  1910.) 

(Byllabnt  6y  the  Court.) 

1.  Railroads  (§  411*)— Dutt  to  Pekoe  Sta- 
tion GaouNDS. 

A  railway  company  is  not  ckatceable  with 
negligence  for  failing  to  fence  its  station  grounds 
in  a  village,  trheie  it  is  not  required  by  statute 
to  do  80. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  I  1439;    Dec.  Dig.  {  411.»] 

2.  Railboads  (S  411*)- KiLtiNo  Stock— Neo- 

LIOBNOB. 

In  an  action  against  a  railway  company 
to  recover  the  value  of  animals  killed  by  a  train 
on  defendant's  track,  proof  that  the  train  was 
at  the  time  running  at  a  speed  of  12  miles  an 
hour  through  an  unincorporated  village.  whet« 
the  fencing  of  tracks  was  not  required  by  stat- 
ute, is  not  of  itself  evidence  of  negligence. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1484;    Dec.  Dig.  |  411.  •] 

3.  Railboads  (J  441*)— Knxmo  Stock— Neo- 

LIOKNCE. 

In  an  action  against  a  railway  company 
to  recover  the  value  of  animals  killed  by  a  train 
on  defendant's  track,  the  mere  fact  of  killing 
is  not  sufficient  to  establish  negligence  on  the 
part  of  those  in  charge  of  the  train,  where  the 
animals  were  Icilled  on  station  eronnds,  the 
fencing  of  which  was  not  required  by  statute. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1575-1595;    Dec.  Dig.  |  441.*] 

Appeal  from  District  Gavxt,  Pierce  Conm- 
ty;  Welch,  Judge. 
Action  by  Sue  A.  Cox  against  tbe  Cbica- 
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CO  &  Northwestern  BaQway  Company.  Jndg- 
ment  for  plaintiff,  and  defendant  appeals. 
Beversed  and   remanded. 

Mapes  &  Hazen,  0.  O.  Wright,  B.  T.  White, 
and  B.  H.  Dunham,  for  appellant  Fred  H. 
Free  and  K.  W.  McDonald,  for  appellee. 

ROSX<,  J.  A  short  distance  west  of  the 
station  at  Foster,  Pierce  county,  a  train  op- 
erated by  defendant  on  Its  railway  struck 
and  killed  a  colt  October  27,  1905.  In  No- 
vember following  a  cow  was  killed  near  the 
same  place  In  the  same  manner.  Plaintiff 
was  owner  of  both  animals,  and  in  a  suit 
against  defendant  for  their  value  recovered 
a  Judgment  ft>r  $104.70.  Defendant  has  ap- 
pealed. 

In  the  petition  the  negligence  imputed  to 
defendant  was  its  failure  to  maintain  prop- 
er fences  and  cattle  guards  and  to  stop  its 
tnJns  in  time  to  avoid  injury  to  plaintiflTs 
stuck.  Defendant  answered  that  plaintiff's 
loss,  if  any,  was  due  to  her  own  negligence 
and  not  to  any  negligence  on  part  of  defend- 
ant. The  answer  contains  the  further  al- 
legation that  the  animals  went  upon  defend- 
ant's premises  and  were  killed  on  its  sta- 
tion grounds,  where  it  was  not  required  to 
maintain  fences  or  cattle  guards.  Foster  is 
an  unincorporated  Tillage.  Main  street  runs 
north  and  south  and  crosses  defendant's 
railway  and  station  grounds  diagonally  at 
the  east  end  of  the  station.  Front  street 
crosses  Main  street  from  southeast  to  north- 
west, runs  parallel  to  the  railway,  and  Is 
the  northern  boundary  of  the  station  grounds. 
The  village  is  immediately  north  of  the  rail- 
way tracks,  and  in  1905  contained  two  gen- 
eral stores,  a  livery  bam,  and  other  places 
of  business.  Defendant  in  addition  to  its 
main  line  maintained  a  switdi  track  1,800 
feet  or  more  in  length.  The  station  is  lo- 
cated between  the  tracks  about  the  same 
distance  fcom  each  of  the  switch  connec- 
tions with  the  main  line.  Defendant  kept 
an  agent  constantly  at  the  station.  On  the 
station  grounds  there  were  comcribs,  an 
elevator,  and  stockyards.  Six  daily  trains 
passed  Foster,  all  stopping  except  a  through 
freight  which  usually  stopped  also.  The 
side  trade  was  used  daily  for  switching  pur- 
poses. During  1905,  287  cars  of  freight  were 
received  or  shipped.  The  stockyards  were 
northwest  of  the  station  on  Ftont  street, 
with  the  east  end  about  100  feet  from  Main 
street  Bast  of  the  stockyards  on  Front 
street  and  on  Main  street  the  station  grounds 
were  open.  Defendant  had,  however,  con- 
structed a  wire  fence  from  a  shed  at  the 
west  end  of  the  stockyards  to  the  west  end 
of  the  station  grounds  on  the  northern 
boundary.  Negligence  in  falling  to  main- 
tain fences  and  cattle  guards  is  alleged  by 
plaintiff  as  follows :  "Defendant  negligent- 
ly permitted  its  fences  at  the  north  end  of  | 


a  shed  built  and  attached  to  the  northwest 
side  of  the  stockyards  In  Foster,  an  unincor- 
porated village  in  Foster  precinct.  Pierce 
county.  Neb.,  to  be  and  become  In  a  defect- 
ive condition  in  this:  Tliat  it  permitted  tiie 
said  fence  to  become  detached  from  said 
shed,  and  to  remain  so  detached;  tliat  said 
defendant  company  failed  to  put  in  a  cattle 
guard  where  the  said  fence  stopped."  There 
is  no  definite  or  positive  testimony  showing 
where  the  animals  came  onto  defendant's 
premises,  but  plaintiff's  position  is,  and  there 
is  some  proof  of  tracks  tending  to  show, 
that  they  entered  at  the  gap  In  the  fence 
west  of  the  shed,  though  there  is  also  evi- 
dence of  tracks  coming  from  the  direction 
of  Main  street  Both  animals  were  found  be- 
tweoi  the  main  track  and  the  swltdi  track, 
the  colt  about  190  feet  west  of  the  station, 
and  the  cow  50  feet  or  more  still  farther  west 
In  any  event  they  entered  from  a  platted 
part  of  the  village,  either  from  Front  street 
through  *the  gap  or  from  an  open  street 
abutting  on  the  station  groonds.  The  stat- 
ute requiring  railroad  companies  to  fence 
their  tracks  contains  the  following  excei>- 
tions:  "Except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits 
of  towns,  dtles,  and  villages."  Comp.  St 
1900,  c.  72,  art  1,  |  1.  Within  the  meaning 
of  these  exceptions  defendant  was  not  re- 
quired by  statute  to  fence  its  station  grounds 
at  Foster,  where  plaintiff's  animals  enter- 
ed, or  where  they  were  killed,  and  conse- 
quently was  not  liable  for  damages  for  fall- 
ing to  do  so.  The  trial  court  nevertbdess, 
submitted  that  question  to  the  Jury,  and  in 
doing  so  erred  to  the  prejudice  of  defoid- 
ant. 

The  question  of  defendant's  negligence  in 
operating  its  trains  was  also  submitted  to 
the  Jury,  and  this  is  assigned  as  error  on 
the  ground  that  there  was  no  evidence  of 
Budi  negligence.  There  is  uncontradicted 
testimony  that  the  cow  was  killed  by  a  spe- 
cial train  in  the  evening,  after  dark,  and 
that  the  colt  was  struck  in  the  morning,  lie- 
fore  daylight  There  Is  no  proof  that  the 
speed  of  either  train  exceeded  12  miles  an 
hour  at  Foster,  and  this  of  itself  did  not 
show  negligence.  Burlington  &  Mo.  P.  B. 
Co.  v.  Wendt  12  Neb.  76,  10  N.  W.  456. 
The  mere  killing  of  the  animals  was  not  evi- 
dence of  negligence  on  the  part  of  defendant 
Starker.  Caiicago,  B.  ft  Q.  B.  Ca.  82  Neb.  800, 
118  N.  W.  1066;  Burlington  Sc  Mo.  P.  R.  Co. 
V.  Wendt  12  Neb.  76, 10  N.  W.  456.  The  evi- 
dence is  insufficient  to  support  a  Ending 
that  defendant  was  negligent  In  operating 
its  trains  or  In  falling  to  stop  them  before 
striking  the  Hnimals,  and  that  question 
should  not  have  been  submitted  to  the  Jury. 
For  the  errors  pointed  out  the  Judgment  of 
the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Beversed  and  iwnanded. 
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STATS  T.  SEVERAL  PARCELS  OF  LAND 

at  al.    (No.  16,624.) 
(Sapreme  Court  of  Nebraska.    Jam  10,  1910.) 

(SyUahu*  hv  the  Gourt.) 

1,  Affkai,  and  E3itB0B  (i  1207*)— Reuand— 
Proceedings  Bixow. 

Where  on  appeal  to  this  court  a  case  is 
decided  upon  the  merits,  and  a  mandate  is  is- 
■aed  to  the  district  court  commanding  it  to  enter 
a  specific  judgment  which  will  finally  dispose 
of  all  the  matters  in  controversy,  the  district 
court  has  no  discretion,  but  must  render  a  judg- 
ment in  conformity  witli  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Api)eal  and 
Error,  Cent  Dig.  It  4696-4699;  Dec.  Dig.  | 
1207.^] 

2.  Affeal  and  Ebbob  ({  1210*)— Remahd— 
Pboceeoinos  Below. 

An  objection  that  one  of  the  defendants 
was  not  served  with  a  notice  of  the  appeal  will 
not  aathotiae  the  district  court  to  again  consider 
the  merits  of  the  case,  or  excuse  it  from  comply- 
ing' strictly  with  the  terms  of  the  mandate. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Dec.  Wg.  {  1210.*] 

Appoal  from  District  Court,  Douglas  Coun- 
ty; Kennedy,  Judge. 

Action  by  the  State  against  Several  Par- 
cels of  Land  and  others.  Judgment  for 
plaintiff,  and  the  Omaha  Country  Olxib  ap- 
peals.   Affirmed. 

See,  also,  82  Neb.  670,  118  N.  W.  465. 

Edgar  ti.  Morsman,  Jr.,  for  appellant  B. 
W.  Simeral,  for  the  State.  W.  J.  OonneU, 
for  appellee  Connell. 

BARNES,  J.  Appeal  from  a  decree  of  the 
district  court  of  Douglas  county  entered  in 
conformity  to  a  mandate  of  this  court  in 
what  Is  commonly  called  a  "scavenger  tax" 
foreclosnre  proceeding.  It  appears  that  one 
William  J.  Connell  was  the  owner  of  the  real 
estate  upon  which  the  delin^ent  taxes  in 
question  were  assessed  and  levied,  and  there- 
after sold  the  same  to  the  Omaha  Country 
dub.  In  the  foreclosure  suit  Oonnell  and 
the  OiKintry  Club  filed  a  Joint  answer  to  the 
petition  and  the  state  replied.  Upon  the  Is- 
sues thus  joined  the  district  court  on  the 
26th  day  of  October,  1907,  entered  a  decree 
by  which  it  was  declared  that  the  amount 
of  the  taxes  due  and  delinquent  on  the  prem- 
ises in  question  was  $692.01,  with  Interest 
theredn  from  July  1,  1907,  at  the  rate  of  1 
per  cent  per  month;  that  on  the  18th  day 
of  January,  1908,  the  state  filed  a  transcript 
of  the  proceedings  in  this  court  and  in  order 
to  perfect  its  appeal  from  said  decree  caused 
a  notice  thereof  to  be  served  on  defendant 
Connell,  but  no  such  notice  was  served  upon 
the  Country  Clnb,  and  no  notice  of  plaintiff's 
intention  to  appeal  was  filed  with  the  clerk 
of  the  district  coturt  as  provided  by  the  third 
•action  of  the  act  of  1907  (see  Laws  1907,  a 
162),  providing  for  aiHDoals  from  Judgments 
of  the  district  court  The  Country  canb 
made  no  appearance  in  this  court;  but  Con- 


Bdl,  the  former  owner  of  the  premises  who 
had  conveyed  the  same  to  the  Country  Club 
with  a  warranty  against  incumbrances,  en- 
tered his  appearance,  and  all  of  the  matters 
of  defense  set  forth  In  the  Joint  answer 
above  moitioned  were  litigated  In  this  court. 
Upon  the  hearing  the  true  amount  of  taxes 
due  and  delinquent  upon  the  premises  was 
found  and  decreed  to  be  $2,007.45  with  inter- 
est thereon  at  the  rate  of  1  per  cent,  per 
month  from  the  date  of  said  decree,  and  the 
land  was  ordered  to  be  sold  to  satisfy  the 
same.  It  was  further  ordered  that  the  ap- 
pellant should  pay  his  own  costs  and  the  ap- 
pellee should  pay  the  costs  he  had  Incurred 
in  this  court  State  v.  Several  Parcels  of 
Land  (Connell)  82  Neb.  570,  118  N.  W.  465. 
In  due  time  a  mandate  was  Issued  to  the 
district  court  commanding  it  to  enter  a  de- 
cree in  conformity  to  our  Judgment  'When 
the  mandate  reached  that  court  a  motion 
was  filed  for  a  decree  in  conformity  thereto, 
and  it  was  objected  that  this  court  had  no 
Jurisdiction  to  render  Judgment  on  the  ap- 
peal because  no  notice  thereof  had  been 
served  upon  the  Country  Club.  The  district 
court  overruled  the  objection  and  entered  a 
decree  as  ordered  by  our  mandate,  and  the 
Country  Giab  has  prosecuted  this  appeal. 
The  state  filed  a  motion  to  dismiss  the  pro- 
ceeding, which  was  overruled  pro  forma,  and 
the  cause  has  been  argued  and  submitted  up- 
on the  appeal.  The  questions  of  notice  and 
Jurisdiction  have  been  ably  presented,  both 
upon  the  oral  argument  and  in  the  brief  of 
counsel ;  but  we  do  not  deem  it  either  neces- 
sary or  prefer  to  discuss  them,  because  this 
appeal  must  be  determined  upon  another 
question,  as  we  shall  presently  see,  and  we 
feel  that  we  ought  to  reserve  onr  decision 
upon  the  matters  above  mentioned  until  such 
time  as  a  case  is  presented  in  which  our 
judgment  will  depend  upon  the  construction 
of  the  statute  relating  to  notice  in  perfecting 
appeals  to  this  court 

As  above  stated,  the  Judgment  appealed 
from  was  entered  by  the  district  court  in 
strict  conformity  to  the  mandate  of  this 
court,  and  we  think  the  rule  is  now  settled 
beyond  controversy  that  the  district  court 
had  no  discretion  in  the  matter  and  could 
not  have  rendered  any  other  decree  than  the 
one  In  question  herein.  Oliver  t.  Lansing,  51 
Neb.  818,  71  N.  W.  735;  State  ex  rel.  Hor- 
ton  V.  Dickinson,  63  Neb.  869,  89  N.  W.  431; 
State  V.  Thompson,  68  Neb.  157,  95  N.  W. 
47;  State  V.  Omaha  National  Bank,  60  Neb. 
235,  82  N.  W.  860;  State  ex  rel.  McDonald 
V.  Farrington,  126  N.  W.  91;  Kerr  v.  Mc- 
Creary,  126  N.  W.  299.  In  McDonald  v.  Far^ 
rington,  supra,  it  was  said:  "Where  a  cause 
Is  reversed  and  remanded  by  this  court  with 
a  direction  to  the  district  court  to  entw  a 
judgment  as  prayed  for  In  the  petition,  the 
trial  court  has  no  discretion,  but  must  ren- 
der a  judgment  in  conformity  with  the  man- 
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date."  In  Kerr  t.  McCreary,  sapn,  we  held 
that:  "Where,  on  appeal  to  this  court,  a  case 
la  decided  upon  the  merits  and  a  mandate 
Issued  to  the  district  court  commanding  It 
to  enter  a  epeclflc  judgment  which  will  final- 
ly dispose  of  all  the  matters  In  controversy 
In  said  case,  and  the  district  court.  In  obe- 
dience to  said  mandate,  enters  a  judgment 
in  strict  conformity  therewith,  snch  Judg- 
ment Is  final  and  cannot  be  superseded  or 
appealed  from." 

The  case  at  bar  falls  squarely  within  the 
foregoing  rule,  which  finally  disposes  of  the 
matter  of  this  appeal.  Therefore,  as  above 
stated,  we  deem  it  neither  necessary  nor 
proper  for  us  to  determine  the  effect,  upon 
the  Country  dub,  of  the  state's  failure  to 
serve  it  with  notice  of  the  former  am>eal; 
and  we  reserve  any  decision  upon  that  ques- 
tion until  It  shall  be  presented  to  us  In  some 
proper  proceeding. 

For  the  foregoing  reason,  the  judgment 
of  the  district  court  is  affirmed. 

BEDGWICK,  J.,  concurs  In  the  conclusion. 


eXAXB  V.  HAND  et  aL    (No.  16,071.) 
(Supreme  Court  of  Nebradca.    June  10,  1910.) 

(Syllalxu  hy  the  Court.) 

Mabbia^qk  ({  3*)— MABBiAai  Vaud  is  An- 

OTHEB  State. 

A  marriage  which  Is  prohibited  by  statute 
because  contrary  to  the  policy  of  our  laws  is 
yet  valid  if  celebrated  ebewheie  according  to 
the  laws  of  the  place  where  celebrated,  even  if 
the  parties  are  citizens  and  residents  of  this 
state,  and  have  gone  abroad  for  tbe  purpose  of 
evadmg  our  laws;  there  being  no  legislative 
enactment  that  such  marriages  out  of  the  state 
shall  have  no  validity  here. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  SS  3,  23;  Dec.  Dig.  |  8.«] 

Exceptions  from  District  Oourt,  Otoe 
County;   Travis,  Judge. 

James  Hand  and  another  Charged  with 
fornication  were  acquitted,  and  the  State 
by  leave  of  court  under  Cr.  Ciode.  |  483, 
brings  exceptions.     Overruled. 

D.  'W.  Livingston,  for  the  State.  John  a 
Watson,  for  defendants. 

FAWCEn:T,  J.  The  defendants  were  In- 
formed against  by  the  county  attorney  of 
Otoe  county  for  the  crime  of  fornication. 
There  was  a  trial  to  the  court  wittiout  a 
jury  upon  a  stipulation  of  facts.  The  court 
found  tbe  defendants  not  guilty,  and  order- 
ed that  they  be  discharged.  Thereupon  the 
county  attorney  by  leave  of  court,  under 
the  provisions  of  section  483  of  the  Crimi- 
nal Code,  filed  his  petition  in  error  in  this 
court,  alleging  ttiat  the  finding  and  judg- 
ment of  the  court  bdow  "in  acquitting  and 
discharging  the  said  defendants  was  con- 
trary to  law."   Prom  the  stipulation  of  facts. 


it  appears  tbat  the  defendants  an  within 
the  dam  prohibited  by  the  laws  of  tbls 
state  from  entering  into  the  marriage  re- 
lation; that  on  November  28,  1892,  whUe 
both  defendants  were  residents  of  this  states 
they  went  into  the  state  of  Iowa  to  cele- 
brate their  marriage  for  the  express  pur- 
pose of  evading  the  laws  of  the  state  of  Ne- 
braska. This  is  the  question  for  oar  con- 
sideration. After  their  marriage,  they  re- 
turned to  Omaha,  and  there  lived  together 
as  husband  and  wife  for  a  period  of  three 
years.  They  thm  removed  successively  to 
the  states  of  Utali,  Idaho,  and  Oregon,  in 
all  of  which  states  they  lived  and  cohabited 
together  and  were  known  among  their 
friends  and  acquaintances  as  husband  and 
wife.  Thereafter  they  returned  to  Nebras- 
ka, where  they  also  lived  in  that  relation 
until  the  time  of  their  arrest.  It  is  conced- 
ed that  by  the  laws  of  Iowa  the  marriage 
of  defendants  when  consummated  there  was 
lawful  in  that  state.  Did  the  court  err  in 
finding  them  not  guilty  of  the  charge  pre- 
ferred against  them  and  in  ordering  their 
dlsdmrge?  We  think  not  In  Medway  t. 
Needham,  16  Mass.  157,  8  Am.  Dec.  181,  tiie 
man,  a  mulatto,  and  the  woman,  a  white 
woman,  were  InhaMtants  and  residents  of 
Massachusetts.  Desiring  to  be  married,  and 
the  law  of  Massachusetts  prohibiting  such 
marriage^  they  went  into  the  neighboring 
province  of  Rhode  Island  and  nvere  there 
married  according  to  the  laws  of  that  prov- 
ince, such  a  marriage  not  being  then  probil»- 
Ited  by  the  laws  thereof.  In  the  syllabaa^ 
the  court  say:  "A  marriage^  which  la  good 
by  the  laws  of  the  country  where  It  is  en- 
tered into,  is  valid  in  any  other  country; 
and  although  it  should  appear  tliat  the  par- 
ties went  Into  another  state  to  contract  snch 
marriage,  with  a  view  to  evade  the  laws 
of  their  own  country,  the  marriage  In  the 
foreign  state  wiil  nevertheless  be  valid  in 
tbe  country  where  the  parties  live."  In 
the  opinion  the  court  say:  "The  law  now 
in  force  in  this  state  not  only  prolilbits  the 
marriage  of  negroes  and  mulattoes  with 
white  persons,  but  expressly  declares  such 
marriages  to  l>e  void.  But  they  are  only 
void  if  contracted  within  this  states  in  vio- 
lation of  Its  laws.  If  tjie  marriage  takes 
place  in  a  state  whose  laws  allow  It,  the 
marriage  is  certainly  good  there;  and  it 
would  produce  greater  inconveniences  than 
ttuMe  attonpted  to  t)e  guarded  against,  if 
a  contract  of  this  solemn  nature,  valid  in 
a  neighboring  state,  could  l>e  dissolved  at 
the  will  of  either  of  the  parties,  by  stepping 
over  tbe  line  of  the  state,  which  might  pro- 
hibit such  marriages."  In  Van  Voorbia  v. 
Brintnall,  86  N.  Y.  18,  40  Am.  Bep.  50S,  in 
the  syllabus,  the  oonrt  say:  'TThe  validity 
of  a  marriage  contract  is  to  be  determined 
by  the  law  of  the  state  where  it  was  enter- 
ed Into.     If  valid  there,  it  is  to  be  recec- 
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nlzed  as  rodi  In  the  oonrts  of  tbls  stated  va^ 
less  contrary  to  the  prohlbitionB  of  natural 
law,  or  the  express  prohibitions  of  a  statute. 
While  every  state  can  regulate  the  status 
of  Its  own  citizens.  In  the  absence  of  express 
words,  a  legislative  intent  to  contravene  the 
jus  gentlom  under  which  the  qnestlon  of  the 
validity  of  a  marriage  contract  Is  referred 
to  the  lez  lod  contractns  cannot  be  Inferred. 
The  intent  must  find  dear  and  unmletaka- 
ble  expression."  The  court  cites  Medway  v. 
Needham,  supra,  and  also  quote  from  Put- 
nam V.  Putnam,  8  Pick.  (Mass.)  438,  the 
following:  "If  it  shall  be  found  inconveni- 
ent, or  r^ugnant  to  sound  principle,  it  may 
be  expected  that  the  Legislature  will  explic- 
itly enact  that  marriages  contracted  within 
another  state  which  If  entered  Into  here 
would  be  void  shall  have  no  force  within 
this  commonwealth."  Acting  on  that  Idea, 
Massadiusetts  subsequently  enacted  a  law 
as  follows:  "When  persons  resident  In  this 
state.  In  oriei  to  evade  the  preceding  pro- 
visions and  with  an  intention  of  returning 
to  reside  in  this  state,  go  into  another  state 
or  country  and  there  have  their  marriage 
solemnized,  and  afterward  return  and  re- 
side here,  the  marriage  shall  be  deemed  void 
In  this  state."  After  the  passage  of  that 
law,  the  Stipremtt  Oonrt  of  Massachusetts  in 
Commonwealth  v.  Lane,  113  Mass.  45S,  464  (18 
Am.  Rep.  609),  in  an  opinion  by  Mr.  Chief 
Justice  Gray,  say:  "A  marriage  which  is  pro- 
hibited here  by  statute  because  contrary  to 
the  policy  of  our  laws  is  yet  valid  if  celebrat- 
ed elsewhere  according  to  the  laws  of  the 
place,  even  if  the  parties  are  citizens  and  res- 
idents of  this  commonwealth,  and  have  gone 
abroad  for  the  x>urpose  of  evading  our  laws, 
unless  the  Legislature  has  clearly  enacted 
that  such  marriages  out  of  the  state  shall  have 
no  validity  here.  This  has  been  repeatedly 
affirmed  by  well-considered  decisions."  And 
this  seems  to  be  the  overwhelming  weight 
of  the  better  reasoned  cases  on  the  subject 
1  Bishop  on  Marriage  and  Divorce,  §  880; 
Courtright  v.  Gourtright,  11  Ohio  Dec.  413; 
State  T.  Shattnck,  09  Vt.  403,  38  Atl.  81,  40 
Li  R.  A.  4SS,  60  Am.  St  Rep.  936;  Norman 
T.  Norman,  121  Oal.  620,  64  Pac.  143,  42  L. 
R.  A.  843,  66  Am.  St  Rep.  74,  quoting  from 
Commonwealth  v.  Lane,  supra;  Sturgis  v. 
Sturgls,  «51  Or.  10,  98  Pac.  696,  IB  L.  R.  A- 
(N.  S.)  1034. 

To  hold  otherwise  would  be  to  render  void 
numberless  marriages  and  to  mal^e  Illegiti- 
mate thousands  of  children  the  country  over. 
In  1  Bishop  on  Marriage  and  Divorce,  882, 
this  thought  seems  to  have  been  in  the  mind 
of  the  author.  He  says:  "It  was  formerly 
common  for  English  parties  wishing  to  in- 
termarry without  a  compliance  with  their 
own  marriage  acts  to  go  into  Scotland,  and 
there  interchange  the  matrimonial  consent 
simply  in  the  presence  of  witnesses.    Gretna 


Green  was  (be  most  convenient  point  for 
the  required  hasty  visit;  and  thus  Gretna 
Green  marriages  became  famous,  and  there 
was  no  question  of  their  validity.  But  Par- 
liament; in  1856,  by  St  19  &  20  Vict  a  96^ 
I  1,  put  an  end  to  this  by  declaring  that 
thereafter  "no  Irregular  marriage  contract- 
ed in  Scotland  by  declaration,  admowledg- 
ment  or  ceremony  shall  be  valid  unless  one 
of  the  parties  had  at  the  date  thereof  his 
or  her  usual  place  of  residence  there,  or 
had  lived  in  Scotland  for  twenty-one  days 
next  preceding  such  marriage.'  "  We  do  not 
question  the  power  of  a  state  to  pass  a  law 
similar  to  that  passed  by  Massachusetts,  as 
hereinbefore  set  out,  but  our  Legislature 
has  not  seen  fit  to  do  so.  On  the  contrary, 
section  5316,  Gobbey's  Ann.  St  1907,  pro- 
vides: "All  marriages  contracted  without 
this  state,  which  would  be  valid  by  the  laws 
of  the  country  in  which  the  same  were  con- 
tracted, shall  be  valid  in  all  courts  and 
places  in  this  state."  See  Gibson  v.  Gibson, 
24  Neb.  394,  429,  39  N.  W.  450;  Bailey  v. 
State,  36  Neb.  808,  812,  55  N.  W.  241;  Hills 
V.  State,  61  Neb.  589,  85  N.  W.  836,  57  L.  R. 
A.  155. 

While  the  decisions  upon  this  point  are 
not  uniform  and  authorities  can  be  found 
opposed  to  those  above  cited,  the  reasoning 
of  such  authorities  does  not  appeal  to  us 
as  being  sound  in  law  or  for  the  good  of  so- 
ciety. The  district  court  did  not  err  In  its 
construction  of  the  law,  and  the  exceptions 
of  the  state  are  therefore  overruled. 


BENSON  V.  PETERS. 
(No.  16,440.) 

(Supreme  Court  of  Nebraska.    June  10,  1910.) 

(SyUahui  hy  tKe  Court.) 

1.  APPEAIi  AND  Ersor  <S  1099*)— Skoowd  Ap- 
PKAi/— RBVrew  OP  Evidence. 

When  a  judgment  is  reversed  by  this  court 
for  want  of  evidence  to  support  it,  and  the  cause 
remanded  for  another  trial,  and  the  evidence 
upon  another  trial  is  the  same  as  on  the  formei 
trial,  the  queation  as  to  the  sufficiency  of  the 
evidence  will  not  be  again  examined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4376;   Dec  Dig.  |  1099.*] 

2.  BviDENOK  (J  472*)— Conclusions  of  Wit- 
ness. 

In  a  jury  trial,  a  question  that  calls  foi 
the  conclusion  of  a  witness  on  the  Issue  being 
tried  is  incompetent 

[Ed.  Note.— For  other  cases,  see  Evidenotb 
Cent  Dig.  S  2186 ;    Dec.  Dig.  J  472.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Day,  Judge. 

Action  by  Julia  C.  Benson  against  Herman 
B.  Peters.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Weaver  &  Giller,  for  ai^>ellant  Ore^ie^ 
Breckenrldge  &  Matters,  for  app^ee. 
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smxJWICK.  J.  This  ia  the  aecond  appeal 
In  this  case.  The  opinion  apon  the  tonner 
appetd  Is  reported  In  82  Neb.  180,  117  N.  W. 
847,  where  a  sofficlent  statement  of  the  na- 
ture of  the  case  may  be  found.  Upon  the 
first  trial  the  plaintiff  recovered  a  Judgment, 
which  was  reversed  in  the  opinion  referred 
to.  Upon  another  trial  in  the  district  court 
the  judge,  after  hearing  the  evidence,  in- 
structed the  jury  to  find  a  verdict  for  the 
defendant,  and  the  plalntlfF  has  appealed. 

The  plaintiff  Insists  that  the  evidence  was 
Bufflcient  to  require  that  tbe  case  be  submit- 
ted to  the  jury,  but  at  the  same  time  it  is 
conceded  that  the  evidence  is  precisely  the 
same  that  it  was  upon  the  former  trial, 
in  which  it  was  held  by  this  court  to  be 
Insut&clent  to  support  a  verdict  in  favor 
of  the  plaintiff.  The  real  cause  of  complaint 
of  the  plaintiff  upon  this  hearing  is  in  the 
exclusion  of  evidence,  and  in  regard  to  this 
the  plaintiff  In  the  brief  says:  "Upon  this 
trial  of  the  case  in  the  district  court  before 
bis  honor.  Judge  Day,  Mrs.  Benson  under- 
took to  supply  the  link  which  the  majority 
of  the  Supreme  CiouTt  held  was  wanting." 
The  plaintiff  was  a  diambermald  In  the  Mer- 
chants' Hotel  in  Omaha,  and  the  defendant 
was  the  proinletor  of  the  hotel.  Her  alleged 
cause  of  action  was  that  she  was  required  to 
go  from  the  rooms  where  she  worked  to  her 
meals  by  way  of  the  freight  elevator  to  the 
basement,  and  then  to  tbe  kitchen,  and  that 
at  the  time  of  her  accident  the  basement  was 
dark,  and  she,  in  stepping  from  the  elevator, 
slipped  and  sprained  her  ankle.  In  the  for- 
mer opinion  it  was  said:  "The  sum  of  the 
evidence  intended  to  connect  the  alleged 
carelessness  with  the  Injury  is  that  the  base- 
ment was  dark  and  that  the  plaintiff  slipped 
and  sprained  her  ankle.  There  is  no  evi- 
dence indicating  that  the  darkness  was  re- 
sponsible for  the  injury.  The  alleged  care- 
lessness has  not  beoi  shown  to  be  the  proxi- 
mate cause  of  the  injury  sustained." 

On  the  last  trial  tbe  plaintiff's  counsel  ask- 
ed ber,  while  she  was  upon  the  witness 
stand,  "Would  you  have  slipped,  and  been 
injured,  if  tbe  light  had  been  turned  on?" 
This  was  excluded  upon  objection,  and  the 
plaintiff  excepted.  She  was  then  asked, 
"What  caused  you  to  slip  and  sprain  your 
ankle?"  which  was  likewise  excluded.  She 
tboi  offered  to  show,  in  answer  to  these 
questloDS,  that  the  cause  of  ber  slipping  and 
spraining  ber  anlde  was  the  darkness,  which 
would  not  allow  ber  to  see  where  she  was 
stepping.  She  was  told  that  she  might  de- 
scribe tbe  conditions,  and  describe  what  she 
did,  bat  not  state  ber  conclusions.  The  wit- 
ness bad  already  testified  that  there  was  an 
electric  lamp  near  the  elevator,  but  the  Uehf 
was  not  turned  on,  and  that  the  girls  some- 
times tamed  on  the  light  from  the  elevator 
as  they  went  down,  but  that  she  did  not  do 
so  on  this  occasion,  that  It  was  dark  on  this 


occasion  when  she  stepped  out,  and  that, 
when  she  stepped  onto  the  step  from  the 
elerator,  "I  got  injured;  I  sprained  my 
ankle^  my  foot  Q.  How  did  you  sprain  it? 
A.  By  stepping  on  tbe  board.  Q.  What  was 
the  matter  with  tbe  board?  A.  It  was  slip- 
pery, I  think."  She  was  then  asked:  "And 
was  it  daiic,  or  was  it  so  that  yon  conld  not 
see  where  you  were  stepping?"  This  qaes- 
tion  was  objected  to  by  the  defendant  as 
leading  and  suggestive,  but  the  objectioD  was 
overruled,  and  she  answered:  "I  coald  not 
see  where  I  was  stepping;  but  I  thought  I 
was  steK>ing  on  the  board  or  tbe  plank." 
Then  she  was  asked:  "Would  you  have  slip- 
ped, and  been  injured,  if  the  light  had  be&t 
turned  on?"  Tills  question,  as  baa  already 
been  stated,  she  was  not  allowed  to  answer, 
and  this  ruling  is  manifestly  correct  This 
was  the  principal  question  that  the  jury  was 
called  upon  to  answer,  and  in  the  condition  of 
the  evidence,  and  nnder  tbe  former  decision 
of  this  court,  it  was  the  very  gist  of  the  case. 
There  being  no  other  error  complained  of. 
tbe  Judgment  of  the  district  court  la  affinned. 


STATE   ex   rel.   GATTERN   v.   BOARD   OF 

SUFRS  OF  DODGE  COUNTY. 

(No.  1({,008.) 

(Supreme  Court  of  Nebraska.    Jane  10,  1910.) 

(Svttalu*  hy  the  Court.) 

Appeal    and    Ebrob   (|   782*)— Dismissal— 

Decision  Ineffectual. 

Upon  appeal,  in  an  action  in  which  this 
court  has  concurrent  original  jarisdiction,  the 
parties  are  entitled  to  have  the  cause  advanced 
upon  motion.  If  they  neglect  to  do  so,  and  by 
reason  of  delay  a  decision  of  the  cause  cannot 
affect  the  anhstantial  rights  of  tbe  parties  io 
resDCct  to  the  matters  complained  of,  the  ap- 
peal will  be  dismissed  by  tnis  court  npon  its 
own  motion. 

[Ed.  Note.— For  o^er  cases,  see  Appeal  and 
Error,  CentDig.  H  8137-3141 ;   Dec.Dig.  S  Tg-J.*) 

Appeal  from  District  Court  Dodge  Coun- 
ty;   Hollenbeck,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  James  W.  Oattem,  against  the  Board  of 
Supervisors  of  Dodge  County.  From  a  JudK- 
ment  granting  tbe  writ  reqwndents  i^peal. 
Dismissed. 

J.  O.  Oook,  John  W.  Graham,  Geo.  U 
Loomis,  and  H.  O.  Maynard,  for  appellanta. 
F.  W.  Button,  for  appellee. 

SEDGWICK,  J.  Tbe  board  of  sopwvlaors 
of  Dodge  county,  at  its  first  meeting  In  Jan- 
uary, 1908,  awarded  the  c(»tract  of  printing 
tbe  county  supplies  for  tbe  year  1906  to  the 
Perkins-Howard  Company.  Tbla  relator, 
claiming  to  l>e  tbe  lowest  bidder,  an>Ued  to 
tbe  district  court  of  Dodge  ooan^  for  a 
writ  of  mandamus  to  compti  tbe  board  to 
convene  and  award  tbe  contract  to  relator. 
Upon  trial  in  tbe  district  court  a  peremptory 
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writ  was  ordered,  as  prayed  by  the  relator. 
Hie  respondents  have  ai^)ealed  to  this  court. 

No  attempt  was  made  to  have  the  case  ad- 
vanced for  hearing  in  this  conrt,  as  might 
haTe  been  done  under  rule  S  (118  N.  W.  t)  ; 
nor  was  any  application  made  to  this  court 
to  supersede  the  judgment  of  the  district 
court  The  board  convened,  pursuant  to  the 
judgment  of  the  district  court,  and  awarded 
the  contract  to  the  relator,  who  has  fully 
performed  the  same.  It  appears,  therefore, 
that  the  decision  of  this  court  upon  the  ques- 
tion presented  will  have  no  practical  effect 
on  the  Interest  of  the  parties,  not  even  on 
the  qnestlon  of  costs,  as  the  record  before 
ns  does  not  show  how  much,  if  any,  costs 
were  adjudged  in  favor  of  the  rdator.  Un- 
der sndi  circumstances,  this  conrt  has  sev- 
eral times  refused  to  proceed  further.  Heesch 
▼.  Snyder,  85  Neb.  778,  1^4  N.  W.  466,  and 
cases  there  cited. 

Appeal  dismissed. 


OLSON  ▼.  HANIKA  et  al.    (No.  16,041.) 

(Supreme  Conrt  of  Nebraska.    June  10,  1910.) 

(8yttahu»  (y  (k«  Court.) 

1.  SPIOtnO  PIBFOBMANCE  (|  121*)— BviDKRCT. 

In  an  action  against  the  widow,  who  was 
the  adminiBtratriz  of  the  estate  of  her  deceased 
husband,  and  his  heirs  at  law,  for  the  specific 
performanoe  of  a  contract  by  which  it  was  al- 
leged that  plaintiff  twrrowed  of  the  deceased 
the  money  to  purchase  the  land  in  qnestion, 
which  was  paid  for  by  the  deceased,  and  the 
title  taken  by  him  as  secarity  for  the  payment 
.of  the  money  loaned,  the  evidence  is  examined, 
and  found  to  be  snmclent  to  sustain  a  finding 
and  decree  in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Spedfle  Per- 
formance, Cent  EHg.  H  390-892;  Dec.  IMg.  f 
121.*] 

2.  Afpbai.  ard  Erbob  ({  1026*)— HAaioLxas 
EIbkob— Akenduxnt  to  Petition. 

The  action  was  prosecnted  by  plaintiff  in 
bis  own  name  and  on  his  own  behalf,  bnt  there 
was  some  evidence  tending  to  show  that  the 

fnrchase  was  intended  for  his  minor  daughter, 
nstead  of  ordering  the  deed  made  to  plaintiff, 
the  court  directed  that  it  he  made  to  his  said 
minor  daughter.  Whereupon  plaintiff  by  leave 
of  court  amended  his  petition  to  correspond 
with  the  decree.  Held,  uiat  the  irregularity,  if 
there  were  such  not  being  to  the  prejudice  of 
defendants,  they  could  not  oe  heard  to  complain. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  i  4029;  Dec.  Dig.  i  1028.*] 

Appeal  from  District  Court,  Thurston  Coun- 
ty; Graves,  Judge. 

Action  by  Swan  Olson  against  Florence  C 
Hantka  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

ThoBULS  L.  Sloan  and  W.  S.  Summers,  for 
appellants.  Howard  Saxton  and  Harry  I* 
Keef«k  for  appellea 

RSTBSB,  0.  3.  This  action  was  originally 
aommenoed  agalnat  the  vridow  and  heirs  of 
Adolph  J.  Hanlka,  deceased,  br  fdalntlff  in 


his  own  behalf,  whereby  he  sought  the  specific 
performance  of  an  alleged  contract  with  said 
Adolph  J.  Hanika,  deceased,  for  the  purchase 
of  the  B.  E.  %  of  the  N.  £1.  %  of  section  81. 
township  25,  range  7,  in  Thurston  county.  It 
was  alleged  in  the  petition,  in  substance,  that 
on  or  about  the  1st  day  of  August,  1903,  they 
mutually  entered  into  an  oral  agreement 
whereby  the  said  Adolph  J.  Hanika  was  to 
and  did  loan  to  plaintiff  the  sum  of  $1,332  for 
the  purchase  of  the  land  from  the  then  own- 
er; that  the  rate  of  interest  agreed  to  be 
paid  was  10  i>er  cent  per  annum,  and  that  to 
secure  the  same  the  title  to  said  property  was 
to  be  taken  in  the  name  of  said  Hanika,  to  be 
held  in  trust  nntll  said  principal  sum  and  in- 
terest were  paid,  when  said  Hanika  was  to 
convey  the  property  to  plaintiff;  that  the 
land  was  purchased,  the  money  being  furnish- 
ed by  Hanika,  and  upon  the  completion  of 
said  purchase  plaintiff  entered  into  the  pos- 
session of  the  same  under  said  contract,  and 
had  paid  the  Interest  due  from  time  to  tlm^ 
and  offered  to  pay  the  principal  in  full ;  but 
that  the  defendant  Florence  C.  Hanika,  the 
widow  of  said  Adolph  J.  Hanika,  deceased, 
and  administratrix  of  his  estate,  refused  to 
accept  the  same  and  refused  to.  make  the  con- 
veyance. After  due  service  of  summons  upon 
all  defendants,  a  guardiam  ad  litem  was  ap- 
pointed for  the  minor  defendants,  when  he 
and  the  other  defendants  answered  by  gen- 
eral denials.  The  full  amount  of  the  alleged 
purchase  price,  with  interest  then  due,  to- 
gether with  certain  items  of  expense  paid  by 
Hanika  in  completing  the  purchase,  was  ten- 
dered and  paid  into  court.  A  trial  was  had 
in  the  district  court,  which  resulted  in  a  find- 
ing and  decree  against  defendants,  but  that 
the  purchase  was  made  by  plaintiff  for  his 
minor  daughter,  Blanche  Olson,  and  it  was 
ordered  that  the  land  be  conveyed  to  her,  In- 
stead of  to  plaintiff.  After  the  rendition  of 
the  decree  plaintiff  asked  and  obtained  leave 
to  amend  his  petition  to  conform  to  the  de- 
cree and  facts  proved,  by  alleging  that  the 
purchase  was  made  for  the  benefit  of  Blanche 
Olson,  plaintiff's  minor  daughter,  and  the 
amended  petition  was  filed.  Defendants  ap- 
peal. 

Owing  to  the  decease  of  Adolph  J.  Hanika, 
the  testimony  of  plaintiff  as  to  the  transac- 
tion between  them  was  excluded,  and  the  oral 
evidence  in  support  of  plaintlflTs  claim  is 
quite  meager.  There  is,  however,  evidence 
in  ita  support  which  is  probably  suflJdent  to 
sustain  the  decree.  The  fact  of  plaintiff's 
possession  of  the  land,  as  well  as  the  payment 
by  him  of  certain  sums  claimed  to  have  been 
paid  as  interest  is  well  established;  but  It 
is  contended  by  the  defense  that  the  posaea- 
Blon  waa  that  of  a  tenant  and  the  payments 
were  cash  rental.  The  evidence  in  support- 
ing this  contention  by  the  defense  is  very 
sllgbt    In  tact  there  ia  no  proof  that  iriaintlfl 
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ever  agreed  that  the  payments  were  for  rent 
A  son  of  the  deceased  was  called  as  a  witness 
by  the  defense,  and  he  testified  to  a  oonrer- 
satlon  between  plaintiff  and  Ms  father  In 
August,  1906,  whldi  would  seem  to  Indicate 
that  there  was  something  between  the  parties 
of  the  nature  of  a  contract  of  the  kind  claim- 
ed by  plaintiff.  The  witness  was  asked  to 
state  the  conversation,  when  he  answered: 
"Well,  Mr.  Olson  came  over  there  [to  Han- 
ika's  home]  to  get  some  money  one  day.  It 
was  in  August,  and  him  and  father  were 
down  to  the  bam,  and  they  were  talking  over 
this  land  deal,  and  my  father  said  he  thought 
this  land  would  be  a  good  interest  on  his 
money.  Mr.  Olson  said  he  would  like  to  have 
the  land,  if  he  was  able  to  buy  It"  He  was 
then  asked:  "State  what  your  father  then 
said."  Answe^:  "He  said,  if  Mr.  Olson  could 
pay  him  In  reasonable  time  for  the  land,  he 
could  hare  It"  This  conversation  was  not  in- 
quired into  with  any  degree  of  particularity, 
and  for  some  reason  plaintiff  was  not  per- 
mitted to  testify  concerning  it  It  is  probable 
that  as  persuasive  evidence  as  any  introduced 
were  certain  entries  In  the  account  book  of 
the  deceased  showing  his  account  with  plain- 
tiff.   These  entries  are  as  follows: 

August  7.    Money  loaned  on  land  bid.  .$338  00 
Sept  19.     Money  loaned  on  land  (Pres- 
ton)     999  00 

Sept.  19l  Money  paid  for  making  deed  2  50 
(Without  date.)    Filing  deed 45  cts. 

The  land  in  question  was  shown  to  be  what 
la  known  as  the  "Preston  land."  It  Is  ad- 
joining the  farm  of  plaintiff  and  remote  from 
that  owned  by  deceased  at  the  time.  As  we 
have  seen,  there  was  some  evidence  tending 
to  show  that  the  purchase  was  made  for,  or 
rather  that  plaintiff  Intended  the  land  for, 
his  daughter,  Blanche  Olson.  Out  of  abund- 
ant caution,  perhaps,  the  court  ordered  the 
conveyance  to  be  made  to  ber.  The  reason 
for  this  part  of  the  decree,  aside  from  that 
evidence,  is  not  shown  by  the  record.  Plain- 
tiff sought  to  correct  the  irregularity  by 
amending  his  petition,  so  as  to  make  It  con- 
form to  the  facts  and  decree.  Without  In- 
quiring into  the  regularity  of  'this  proceeding. 
It  must  be  enough  to  say  that  plaintiff  Is  con- 
tent with  the  decree,  and  we  are  unable  to 
discover  how  It  can  be  prejudicial  to  defend- 
ants, and  we  can  discover  no  reason  for 
molesting  It 

The  decree  of  the  district  court  is  affirmed. 


JAOOBT  T.  VIBLBX     {No.  16,089.) 
(Supreme  Court  of  Nebraska.    June  10,  1910.) 

(8ylUbu»  by  the  Comrt.) 
SPEomc  PasFOBMAifaK  (|  64*)— Coktraox  io 

BXEOVTB  IiBASK. 

When  an  agreement  to  sell  and  convey  land 
includes  also  an  agreement  on  the  part  of  the 
purchaser  to  leaso  to  the  vendor  certain  build- 


ings and  ImprovemeiitB  situated  on  said  land, 
and  by  accident  and  oversight  of  the  parties  tiie 
lease  is  not  executed  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed,  and  the  vendor 
of  the  land  retains  and  oses  nie  said  buildings 
and  improvements  for  a  part  of  the  agreed  term 
of  lease,  an  action  in  equity  may  be  maintained 
to  enfoice  the  execution  of  audi  lease,  and  to 
restrain  the  parcbaser  of  the  land  from  inter- 
fering with  the  possession  and  nse  of  said  build- 
ings and  improvements  daring  the  agreed  term 
of  the  lease. 

[E)d.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  i  193;   Dec.  Dig.  |  64.*] 

Appeal  from  District  Court,  Lancaster 
County;  Gomlsh,  Judge. 

Action  by  Iretus  W.  Jacoby  against  Gas  A. 
yiel&  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Burr  ft  Marley,  for  appellant  George  A. 
Adams,  for  appellee. 

SEDGWICK,  J.    A  general  demnrrar  was 

sustained  to  the  plaintlfTs  petition  in  the  dis- 
trict court  of  Lancaster  county,  and  a  Judg- 
ment entered  dismissing  the  same,  and  the 
plaintiff  has  appealed  to  this  court 

The  petition  alleges  that  In  FelKiiary,  1907, 
the  plaintiff  and  several  others  were  the  Joint 
owners  of  three  s^arate  tracts  of  land ;  that 
these  three  tracts  of  land  had  been  used  as 
one  farm,  and  owned  by  the  same  parties  for 
a  great  many  years,  and  had  a  dwelling  faooae 
and  other  farm  Improvements  thereon ;  that 
plaintiff  had  resided  In  the  dwelling  house  for 
more  than  30  years,  and  that  at  the  time 
named  the  plaintiff  and  other  owners  of  the 
said  tracts  of  land  entered  Into  negotiations 
with  the  defendant  to  sell,  and  did  after- 
wards sell  to  the  defendant  one  of  the  three 
said  tracts  of  land;  that  at  that  time  a  part 
of  the  farm  Improvements  above  named  were 
located  on  the  tract  so  sold  to  the  defendant 
consisting  of  several  comcrlbs  and  a  buggy 
house,  and  that  these  Improvements  occupied 
substantially  an  acre  of  ground  upon  the  tract 
sold  to  the  defendant  which  ground  was  sur- 
rounded by  a  wire  fence ;  and  that  during  the 
said  negotiations  for  the  sale  of  the  said  tract 
to  the  defendant,  and  as  a  part  of  the  same 
negotiations  and  contract.  It  was  agreed  be- 
tween the  plaintiff  and  all  parties  Interested 
with  him  on  the  one  part,  and  the  defendant 
on  the  other  part,  that  the  defendant,  when 
he  received  his  deed  for  the  said  tract  of  land, 
should  execute  and  deliver  to  the  plaintiff  a 
lease  for  the  said  acre  of  ground  and  the  said 
corncrlbs  and  buggy  house  thereon  for  the 
term  of  10  years  at  the  agreed  rental  of  $10 
per  year,  which  the  plaintiff  agreed  to  pay 
him  therefor,  but  by  mere  oversight  at  the 
time  the  said  deed  was  delivered  the  def«id- 
ant  failed  and  neglected,  in  closing  up  said 
n^otiations,  to  execute  and  deliver  to  plain- 
tiff the  said  lease,  and  the  defendant  has  re- 
moved some  of  the  said  improvements  firom 
the  said  acre  tract  and  is  threatenlns  to  re- 
move them  and  exclude  the  said  plaintiff  from 
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tlie  use  of  the  aald  tract  and  ImproTementt. 

It  18  argaed  In  tbe  brief  of  the  defendant 
tliat  the  agreement  to  lease  this  acre  of  land 
and  ImproTements  Is  within  the  statute  of 
frandB,  and,  not  having  been  put  In  writing, 
Is  Told.  This  contention  of  the  defendant  can- 
not be  sustained.  If  the  agreement  of  these 
parties  had  been  that  the  stipulation  in  re- 
gard to  the  lease  of  this  acre  of  ground  and 
the  cribs  and  other  Improvements  thereon 
should  be  Inserted  in  the  deed,  and  the  provi- 
sion was  omitted  from  the  deed  by  accident 
or  oversight,  there  could,  of  course,  be  no 
doitbt  that  an  action  to  reform  the  deed 
would  be  sustained;  and  we  see  no  distinc- 
tion between  such  an  action  and  the  case  now 
at  bar.  If  the  contract  of  the  parties  had 
been  completed  as  It  was  agreed  upon,  the 
deed  and  the  lease  wonld  be  construed  to- 
gether as  one  contract,  and  would  be  virtaal- 
I7  one  writing,  and  this  action  is  therefore 
essentially  an  action  to  reform  the  written 
contract,  and  make  It  as  it  was  agreed  upon 
and  Intended  to  -be  by  the  parties. 

It  is  suggested  in  the  defendant's  brief  that 
some  of  the  allegations  of  the  petition  are 
untrue.  With  this,  of  course,  we  have  noth- 
ing to  do.  We  must  take  the  allegations  as 
they  are,  and  when  the  defendant  has  answer- 
ed, and  the  proof  Is  taken,  the  court  can  de- 
termine the  merits  of  the  controversy. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 

Reversed  and  remanded. 


FRANKLIN  COUNTY  v.  WII/P  &  POLLY. 

(No.  16,333.) 
(Supreme  Court  of  Nebraska.    June  10,  1910.) 

(Bi/llalua  I]/  the  Court.) 

Watbbs  a^nd  Water  Coursks  ({  168*)— Mills 
—Ractw  ATS— Bridges. 

Section  6162,  Cobbey's  Ann.  St  1909,  does 
not  apply  to  a  natural  person  the  owner  of  a 
private  mill  and  appurtenances  constructed  en- 
tirely upon  his  own  land  in  187^  whose  race- 
way is  intersected  by  a  highway  laid  out  in 

WEU.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  f  229;   Dec.  Dig.  { 
168.*1  •••  .        . 

jLDpeal  from  District  Court,  Franklin 
County;   Dungan,  Judge. 

Application  by  Franklin  County  for  writ 
of  madamus  against  Wilt  &  Polly.  From  an 
order  granting  the  writ,  defendants  appeal. 
Reversed  and  remanded. 

W.  C.  Dorsey  and  B.  McNeny,  for  appel- 
lants.   Geo.  J.  Marshall,  for  app^ee. 

ROOT,  3.  This  Is  a  mandamus  proceed- 
ing to  compel  the  respondents  to  construct  a 
bridge  at  the  intersection  of  their  mill  race 
and  a  highway.  The  writ  was  issued  and 
tbe  respondents  am>eal. 

1.  The  facts,  in  so  far  as  they  are  disclosed 


by  the  record,  are  undisputed.  Tbe  raceway 
In  question  was  constructed  by  the  respond- 
ents' grantor  in  1873  upon  premises  owned  Iby 
tdm  in  fee  simple.  In  1880  a  highway  was 
laid  ont  80  as  to  Intersect  said  raceway.  A 
bridge  subsequently  constructed  by  the  coun> 
ty  In  the  highway  and  over  the  raceway  has 
been  continuously  used  by  the  public,  but  Is 
now  out  of  repair.  In  1887  the  Legislature 
passed  an  act  entitled  "An  act  to  compel 
railroad  corporations  and  others  to  make  and 
keep  in  repair  crossings."  Section  6162  et 
seq.,  Cobbey's  Ann.  St  1906.  Section  1  of 
that  action  is  as  follows:  "Any  railroad 
corporation,  canal  company,  mill  owner,  or 
any  person  or  persons  who  now  own,  or  may 
hereafter  own  or  operate,  any  railroad,  canal, 
or  dltdi  that  crosses  any  public  or  private 
road  shall  make  and  keep  in  good  repair 
good  and  sufficient  crossings  on  ell  such 
roads,  including  all  the  grading,  bridges, 
ditches,  and  culverts  that  may  be  necessary, 
within  their  right  of  way." 

Counsel  for  the  respondents  argue  that  the 
Order  at  the  district  Judge  d^nrives  their 
client  of  his  property  without  due  process  of 
law,  whereas  the  relator's  counsel  urges  that 
the  Judgment  compels  the  performance  of  a 
duty  imposed  by  the  Legislature  in  the  ex- 
ercise of  the  police  power.  There  is  nothing 
in  the  record  to  indicate  that  the  mill  to 
which  the  raceway  Is  appurtenant  is  a  toll 
mill,  that  any  right  exercised  in  operating  it 
was  acquired  by  the  exercise  of  the  right  of 
eminent  domain  or  that  tbe  respondents' 
business  is  affected  tn  any  manner  with  a 
public  Interest  Prior  to  the  date  the  mill 
and  its  appurtenances  were  constructed  and 
a  water  rl^ht  was  vested  In  tbe  respondents' 
grantors,  the  Legislature  had  not  announced 
the  policy  of  tiie  state  to  dedicate  all  unap- 
propriated water  In  the  natural  streams  to 
the  use  of  the  public,  nor  bad  it  vested  per- 
sons, natural  or  corp<»ate,  with  the  iMwer  of 
eminent  domain  with  respect  to  the  appropri- 
ation and  application  of  water  for  all  bene- 
ficial purposes.  If  we  adopt  the  argument  of 
relator's  counsel  we  shall  hold  that  the  Legis- 
lature had  power,  and  intended,  to  compel  a 
natural  person  not  exercising  a  franchise  or 
conducting  a  business  affected  with  a  public 
interest  and  whose  property  rights  vested 
years  before  a  highway  was  laid  out  over  his 
premises  and  prior  to  the  enactment  of  the 
statute,  to  construct  and  keep  in  repair  a 
bridge  forming  part  of  the  public  way  where 
it  intersects  his  raceway.  Counsel  for  the 
relator  suggests  that  in  State  ex  rel.  Lancas- 
ter County  V.  Chicago,  B.  &  Q.  R.  Co.,  29 
Neb.  412,  45  N.  W.  469,  this  court  held  the 
statute  to  be  a  valid  exercise  of  the  police 
power  and  that  It  applies  to  highways  laid 
out  across  a  railway  subsequent  to  its  con- 
.Btmction.  It  will  be  noticed  that  Judge  Ner- 
val, in  his  well-reasoned  opinion  in  that  case, 
bases  his  conclusion  upon  the  right  of  the 
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Legislataie  to  ImpoM  bordens  npon  poblte 
service  corpcHrations  In  addition  to  tbose 
-speclflcally  mentioned  in  tlieir  cbartecs,  but 
reasonably  necessary  for  tlie  protection  of 
their  patrons.  Hie  decision  is  supported  by 
sound  reason  and  excellent  antbority.  Ctaioa- 
go,  B.  &  Q.  R.  Co.  V.  Cblcago,  laS  U.  8. 
226,  17  Sup.  Gt  581,  41  L.  Ed.  879. 

It  is  a  matter  of  common  knowledge  tbat 
«Ter7  part  of  a  roadbed  used  for  railroad 
purposes  must  be  properly  constructed  and 
carefully  maintained  to  Insure  the  safety  of 
jtersons  ui>on  tbe  carrier's  moving  trains, 
and  tbat  to  permit  tbe  hlgbway  antborlties 
to  assume  Jurisdiction  over  the  construction 
and  reparation  of  railway  crossings  would 
Invite  disaster  and  death.  But  at  tbe  inter- 
section of  a  raceway  and  an  ordinary  highway, 
no  such  condition  obtains.  Highways  must, 
and  frequently  do,  cross  natural  streams. 
Tbere  is  no  danger  peculiar  to  the  use  of  a 
bridge  spanning  an  artlflclal  water  course 
that  does  not  apply  to  a  like  use  of  a  viaduct 
ovet  a  natural  stream.  Tbe  public  authori- 
ties are  (better  equipped  to  construct  and 
repair  bridges  than  are  individual  millers 
and  ditch  owners,  so  that  the  reasoning  of 
Judge  Norval  does  not  apply  to  the  instant 
-case. 

Ind^tendently  of  the  statute,  the  miller's 
liability  in  case  his  raceway  crosses  a  high- 
way laid  out  before  the  raceway  is  constructed. 
Is  well  established.  In  that  event  he  should 
reunite  th^  way  by  the  constmctioa  of  a 
bridge  and  thereafter  keep  it  in  repair.  Low- 
ell T.  Proprietors  of  L.  &  C,  104  Mass.  IS; 
Byler  r.  County  Commissioners  of  A.  Co., 
49  Md.  257,  33  Am.  Rep.  249;  Woodring  y. 
Forks  Township,  28  Pa.  355,  70  Am.  Dec.  134; 
President  et  al.  v.  Mann,  59  Wis.  69,  17 
N.  W.  972;  State  v.  Irrigation  Co.,  63  Kan. 
394,  65  Pac.  681;  Trustees  v.  Tuttle,  30 
Ohio  St.  62.  But  if  the  highway  Is  laid  out 
■over  an  artificial  waterway  theretofore  con- 
structed, the  proprietor  of  the  canal,  unless 
tx)und  by  tbe  terms  of  a  francfaise  or  private 


contract,  Is  under  no  6vtj  to  construct  or  re- 
pair a  viaduct  In  the  higliway  and  over  tbe 
waterway.  Ferley  v.  Chandler,  6  Mass.  454, 
4  Am.  Dec.  159;  Oswego  v.  Oswego  Canal 
Co.,  6  N.  T.  267;  Morris  Canal  &  B.  Co.  v. 
State,  24  N.  3.  Law,  62;  City  of  Denver  v. 
Mullen,  7  Oolo.  S45,  3  Paa  693.  If  tbe 
Legislature,  under  the  circumstances  of  this 
case,  may  force  the  respondmts  to  construct 
the  bridge  In  question,  it  can  compel  tbe 
proprietor  to  construct  and  maintain  bridges 
over  creeks  and  other  natural  water  courses 
i^xm  his  premises  should  the  public  auttaori* 
ties  lay  out  and  open  a  public  hlgbway 
through  bis  land  so  as  to  cross  those  streams, 
and  it  may  further  inq>08e  upon  him  the  ex- 
pense of  grading  and  keeping  in  repair  the 
highway  wherever  it  traverses  his  land  and 
without  regard  to  special  benefits  bestowed. 
It  most  be  ranemba«d  that  if  those  burdens 
are  imqaerly  laid  in  the  exercise  of  the  police 
power,  tbe  landowner  cannot,  as  a  matter  of 
right,  demand  reimbursement  We  shall  not 
say  that  the  Legislature  may  or  may  not 
provide  by  general  statute  that  such  burdens 
may  be  imposed  upon  the  Individual,  but  if 
the  public  authorities  assort  tbat  the  land- 
owner owes  that  doty,  they  should  dte  a 
statute  that,  fairly  cmisidered,  leaves  no 
reasonable  doubt  in  the  mind  concerning  the 
individual's  obligation. 

It  will  be  noticed  that  the  act  commands 
tbe  persons  therein  described  to  construct 
and  repair  crossings  "within  tbelr  right  of 
way."  Giving  ^ect  to  all  of  the  language 
employed  by  the  lawmakers,  It  would  fair- 
ly seem  that  the  statute  does  not  refor  to 
the  owner  of  a  peWaie  mill  whose  title  to  the 
land  through  which  his  raceway  is  excavated 
Is  In  fee  simple,  subject  to  a  mere  easement 
in  favor  of  the  puUic.  The  relator,  tb«e- 
fore,  has  not  made  out  a  case  against  tbs 
respondents.  The  Judgmmt  of  the  district 
court  is  reversed,  and  the  cause  remanded 
for  further  proceedings.  Beversed  and  r»- 
manded. 
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WIBMER  V.  WIBMBR. 

<Sapreme  Conrt  of  North  Dakota.     Jane  22, 
1910.) 

fSttM>u$  ty  the  Court.) 

1.  Appbai.  and  Ebbob  (I  161*)— Right  of  Re- 
view—Acokptanck  OF  Benefits. 

A  motion  was  made  in  the  lower  court  to 
vacate  a  jadcment  granting  plaintiff  a  diTorce. 
Trom  an  order  denyiog  such  motion,  defend- 
ant appealed  to  this  conrt.  A  motion  is  ■made 
to  dismiss  the  appeal  on  the  groand  that  ap- 
pellant accepted  benefits  under  such  judgment 
prior  to  the  date  such  motion  to  vacate  was 
made.  No  claim  is  made  that  appellant  has  ac- 
cepted benefilB  under  the  order  appealed  from. 
Beld,  that  the  motion  to  dismiss  is  without  mer- 
it, and  must  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  979-983;  Dec.  Dig.  f 
1«1.*1 

2.  DismsBAi.  Not  Authobizxd. 

The  rule  contended  for  by  respondent,  and 
which  was  recently  announced  by  this  court  in 
Tuttle  V.  Tuttle,  124  N.  W.  429,  and  other 
cases  therein  cited,  has  no '  application  to  the 
motion  in  the  case  at  bar.  A  favorable  ruling 
on  respondent's  motion  to  dismiss  the  appeal 
would  deprive  appellant  of  the  right  to  an  ad- 
judication on  the  merits  as  to  the  correctness 
«f  the  order  refusing  to  vacate  the  judgment. 
This  would  be  maniustly  improper. 

Appeal  frotn  District  Court,  Burlelsh  Coun- 
ty; W.  H.  Winchester,  Judge. 

Action  by  Henry  Wlemer  against  Allle  Div- 
«lblE8  Wlemer.  From  an  order  denying  de- 
fendant's motion  to  vacate  a  judgment  for 
plaintiff,  defendant  appeals.  On  motion  to 
-dismiss.    Motion  denied. 

Stevens  &  Bemdt,  for  the  motion.  Enge- 
md.  Holt  A  Frame,  opposed. 

FISK,  J.  Plaintiff  had  judgment  In  the 
conrt  below  for  a  divorce  from  defendant 
Thereafter  defendant  made  a  motion  In  that 
<!onrt  for  an  order  vacating  snch  judgment 
alleging  fraud  as  a  gronnd  for  relief.  Such 
motion  was  denied  on  October  5,  1909,  and 
from  the  order  denying  the  same  she  ap- 
peals. 

A  motion  bas  been  made  In  this  court  to 
dismiss  such  appeal  upon  the  gronnd  that 
after  the  entry  of  such  judgment  and  prior 
to  defendant's  motion  to  vacate  the  same 
sbe  accepted  benefits  thereunder,  and  the 
rule  recently  announced  by  this  court  in 
Tuttle  V.  Tuttie,  124  N.  W.  429,  and  other 
cases  cited  therein,  is  invoked  by  respond- 
-ent's  counsel  in  support  of  their  motion  to 
dismiss  the  appeal.  We  are  agreed  that  such 
rule  is  Inapplicable,  and  that  the  motion 
must  be  denied.  It  is  not  contended  that 
any  benefits  have  been  received  by  appellant 
under  the  order  ai^ealed  from,  and  we  know 
of  no  reason  why  she  should  be  deprived  of 
the  right  to  have  such  order  reviewed  on 
the  merits.  Manifestly,  it  would  be  Im- 
proper on  a  motion  to  dismiss  the  appeal  to  re- 
view upon  the  merits  the  question  of  tbe  cor- 
rectness of  tbe  order  appealed  from.    Wheth- 


er correct  or  erroneous  appellant  Is  entitled 
to  have  the  order  appealed  from  reviewed  by 
this  court  upon  the  merits.  Such  order 
granted  her  no  benefits.  Therefore  it  is  ob- 
vious that  she  has  received  none  thereun- 
der. 

Motion  denied.  All  concur,  except  MOR- 
GAN, C.  J.,  not  participating. 

ELLiSWORTH,  J.  I  concur  in  tbe  result 
without  expression  of  opinion  as  to  whether 
tbe  rule  announced  in  Tuttle  T.  Tuttle  is  ap- 
plicable to  this  case. 


PAGE  FARMERS'  ELEVATOR  CO.  ▼. 

THOMPSON. 

(Supreme   Court  of   North   Dakota.     May  26, 

1910.    Rehearing  Denied  June  21,  1910.) 

(Bvllaiut  hn  the  Court.) 

1.  Fbaud  (5  59*)— AcTTOW  fob  Misbepbesbr- 

TATION— MeaSUBE  OF  DAHAOES. 

The  measure  of  damages  for  misrepresent- 
ing the  price  paid  for  an  article  bv  the  vendor, 
in  a  contract  for  the  sale  thereof,  wherein  he 
agreed  to  sell  for  the  price  at  which  he  pur- 
chased, and  thereby  induced  the  purchaser  to 
pay  a  greater  sum  than  was  paid  by  the  ven- 
dor, is  the  difference  between  the  price  which 
he  paid  and  that  which  he  represented  he  paid 
and  received  from  his  vendee. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  a  60-64;   Dec.  Dig.  {  59.«] 

2.  Fbaud  (§  47*)— Action  fob  .  Fraud— Suf- 
FiciENCT  OF  Complaint. 

The  complaint  examined,  and  it  is  held  that 
the  general  demurrer  thereto  was  properly  sus- 
tained by  the  trial  court., 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  I  42 :    Dec.  Dig.  |  47.*] 

Fisk  and  Carmody,  JJ.,  dissenting. 

Appeal  from  District  Conrt,  Cass  County; 
Pollock,  Judge. 

Action  by  the  Page  Fanners'  Elevator 
Company  against  W.  J.  Thompson.  From  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.     Affirmed. 

W.  J.  Courtney,  for  appellant  V.  B.  LoT- 
ell,  for  respondent 

SPALDING,  J.  The  complaint  In  this  case 
is  as  follows: 

"(1)  Plaintiff  for  a  cause  of  action  herein 
alleges  that  it  Is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  North  Dakota,  with  its  office  and 
place  of  business  in  the  village  of  Page,' In 
the  county  of  Cass  and  state  of  North  Da- 
kota. 

"(2)  That  tbe  defendant  was  a  director 
and  tbe  duly  elected,  qualified,  and  acting 
vice  president  of  the  said  corporation  from 
July  1,  1906,  until  July  1,  1907. 

"(3)  That  on  or  about  the  last  day  of  JoiM, 
A.  ii.  1907,  while  acting  as  vice  president  and 
a  director  of  the  above-named  corporation, 
this  defoidant  represented  to  the  plalatifl 
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that  be  had  purchased  the  Minnesota  & 
Western  Elevator,  located  in  the  village  of 
Page,  county  of  Cass,  and  state  of  North 
Dakota,  for  $6,100,  and  the  said  defendant, 
to  induce  the  plaintiff  to  purchase  said  ele- 
vator, falsely  and  knowingly  represented  to 
the  plaintiff  that  he  had  recently  purchased 
this  elevator  for  $6,100,  and  offered  to  sell 
the  same  to  the  plaintiff  for  exactly  what  It 
cost  him,  and  to  induce  the  plaintiff  to  pay 
this  price,  falsely  and  knowingly,  and  with 
intent  to  deceive,  represented  to  the  plaintiff 
at  the  annual  meeting  of  the  directors  of  the 
said  corporation,  that  be  had  purchased  the 
said  elevator  for  the  above  amount;  that 
said  representations  were  made  by  the  de- 
fendant for  no  other  purpose  than  to  induce 
the  plaintiff  to  pay  $6,100  for  said  elevator; 
that  the  plaintiff,  through  its  directors,  rely- 
ing upon  said  false  representations  of  the 
defendant,  believing  tliat  his  statement  was 
true,  agreed  to  purchase  tne  said  elevator  for 
the  price  which  the  defendant  had  represent- 
ed he  paid.  That  the  defendant  paid  only 
$5,100  for  said  elevator,  and  by  his  fraud 
and  misrepresentation  induced  this  plaintiff 
to  pay  $1,000  more  than  the  property  was 
actually  worth,  and  that  the  plaintiff, 
through  its  directors,  would  not  have  paid 
more  than  $5,100  except  the  defendant  had 
fraudulently  and  falsely  and  with  Intent  to 
deceive  misrepresented  the  price  which  he 
had  paid  for  said  elevator. 

"Wherefore,  the  plaintiff  demands  Judg- 
ment against  the  defendant  in  the  sum  of 
one  thousand  dollars  ($1,000)  with  interest 
thereon  from  and  since  the  1st  day  of  June, 
A.  D.  1907,  besides  the  costs  and  disburse- 
ments of  this  action." 

To  this  complaint  the  defendant  demurred 
"upon  the  ground  and  for  the  reason  that  the 
same  does  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action."  The  demurrer  was 
sustained  and  plaintiff  appeals.  In  the  order 
sustaining  it  the  learned  Judge  who  passed 
upon  it  gave  his  reasons  for  so  doing.  In  sub- 
stance, they  were  to  the  effect  that  plaintiff 
had  proceeded  upon  a  wrong  theory  as  to 
the  measure  of  damages.  If  any,  in  that  on 
'  plaintiff's  theory  it  was  damaged  the  differ- 
ence between  what  the  defendant  actually 
paid  fbr  the  property  and  what  he  represent- 
ed to  plaintiff  that  he  paid  for  it,  and  the 
court  held  that,  notwithstanding  the  repre- 
sentations made  might  have  been  false,  the 
plaintiff  should  have  shown  that  by  the  false 
representations  it  was  (nduced  to  pay  more 
than  the  property  was  worth ;  that  If  It  paid 
$6,100  and  the  property  was  worth  that  sum, 
it  suffered  no  damage. 

It  is  possible  that  a  cause  of  action  might 
be  spelled  out  of  the  complaint,  but,  If  so, 
we  must  confess  that  we  are  afflicted  with 
the  present-day  deficiency  said  to  eo  gen- 
erally prevail  In  the  art  of  spelling.  While 
we  are  of  the  opinion  that  the  decision  of  the 
district  court  was  correct,  it  was  unquestion- 
ably based  upon  an  incorrect  reason.    Had 


the  plaintiff  stated  facta  showing  an  agree- 
ment to  sell  at  the  actual  price  paid  by  the 
defendant  and  a  purchase  at  that  price  and 
a  misrepresentation  amounting  to  $1,000  In 
the  price  at  which  defendant  purchased,  by 
means  of  which  defendant  was  overpaid  $1,- 
000,  there  can  be  no  question  that  the  com- 
plaint would  have  stated  a  cause  of  action 
for  the  recovery  of  the  amount  of  the  over- 
paynjent,  but  after  carefully  considering  the 
various  allegations  of  the  complaint,  we  are 
Impressed  with  the  conviction  that  it  fails 
to  state  facts  warranting  a  recovery,  either 
on  the  theory  that  the  measure  of  daum^es  is 
the  difference  between  what  the  defendant 
paid  and  what  he  represented  he  paid,  or  be- 
tween what  plaintiff  agreed  to  pay  and  its 
worth.  As  to  the  measure  of  damages,  the 
authorities  cited  by  respondent  are  not  In 
point,  but  see  Hebgen  et  aL  v.  Koeffler,  97 
Wis.  318,  72  N.  W.  745;  Pittsburg  Min.  Co. 
V.  Spooner  et  al.,  74  Wis.  807,  42  N.  W.  239, 
17  Am.  St  Rep.  149 ;  Teachout  v.  Van  Hoe- 
sen,  76  Iowa,  lis,  40  N.  W.  96,  1  U  R.  A. 
664.  14  Am.  St  Rep.  206;  Aldrlch  et  al.  t. 
Scribner.  154  Mich.  23,  117  N.  W.  581,  18  L. 
R.  A.  (N.  S.)  379;  Barnard  v.  Colwell,  39 
Mich.  215. 

It  is  essential  that  a  complaint  in  an  ac- 
tion for  the  recovery  of  money  state  facts 
from  which  can  be  determined  the  amount 
the  pleader  is  entitled  to  recover.  If  anything. 
An  analysis  of  this  complaint  results  as  fol- 
lows :  It  alleges  that  defendant  agreed  to  sell 
the  elevator  to  plaintiff  for  what  it  cost  him. 
representing  that  It  cost  him  $0,100;  that 
plaintiff  relying  on  his  representations  as  to 
cost  agreed  to  purchase  for  that  price;  that 
In  fact  defendant  had  only  paid  $5,100,  and 
by  his  fraud  and  misrepresentations  plaintiff 
was  induced  to  pay  $1,000  more  than  the  ele- 
vator was  worth,  and  that  plaintiff  would 
not  have  paid  more  than  $5,100  except  for 
the  misrepresentations  of  defendant  The 
alleprations  of  paragraph  3  are  fitting  for  a 
complaint  in  an  action  to  rescind  the  con- 
tract to  purchase  on  the  ground  of  fraudu- 
lent representations,  but  it  will  be  observed 
that  that  paragraph  only  states  an  agreement 
to  purchase  for  $6,100.  Paragraph  4  does 
not  aid  plaintiff's  pleading  because,  while  it 
alleges  inferentlally  that  plaintiff  paid  for 
the  elevator,  it  does  not  state  the  sum  paid, 
and  if  resort  be  had  to  the  allegations  that 
the  misrepresentations  induced  the  plaintiff 
to  pay  $1,000  more  than  the  property  was 
worth  we  have  no  allegations  as  to  its  worth. 
It  follows,  taking  either  horn  of  the  dilemma, 
that  the  complaint  does  not  state  facts  from 
which  the  court,  in  case  of  default,  could  de- 
termine the  amount  of  the  damage.  The  de- 
murrer admits  all  the  facts  well  pleaded.  It 
therefore  admits  defendant  agreed  to  sell  to 
plaintiff  for  what  the  elevator  cost  him  and 
that  plaintiff  agreed  to  purchase  at  that  fig- 
ure, but  that  defendant  in  fact  only  paid  $5,- 
100  Instead  of  $0,100  as  represented  and 
thereby  induced  plaintiff  to  pay  $1,000  mor» 
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than  the  property  was  worth.  Bat  what  did 
plaintiff  pay?  Or,  on  the  theory  of  the  trial 
court,  what  was  the  property  worth?  Clan  a 
court  Infer  that  the  property  was  worth 
only  $5,100?  The  allegation  Is  only  that  ap- 
pellant entered  Into  an  agreement  to  pay  $6,- 
100.  The  trial  court  gare  appellant  permis- 
sion to  amend,  but  it  declined  to  do  so.  It  Is 
apparent  from  the  reasons  for  sustaining  the 
demurrer  given  by  the  court  that  it  would 
have  been  useless  for  plaintiff  to  have  amend- 
ed by  stating  the  omitted  facts  showing  dam- 
age amounting  to  the  difference  between 
what  It  agreed  to  pay  and  what,  from  the 
briefs  and  oral  arguments  we  assume  It  did 
pay.  In  view  of  this  fact,  we  suf:gest  the 
propriety  of  permitting  an  amendment  on  the 
case  being  remanded. 

The  order  of  the  district  court  Is  afHrmed. 
All  concur,  except  FISK  and  CA&MODY,  JJ., 
dissenting. 

B^SK,  J.  (dissenting).  I  feel  compelled  to 
differ  with  the  views  above  expressed.  Ii 
1b  perfectly  apparent  to  my  mind  that  th« 
facts  alleged  In  the  complaint  are  ampl; 
suiSdent  to  sustain  a  recovery  upon  elthe: 
one  of  two  separate  and  distinct  theories. 
I  thlnlc  the  facts  alleged  are  sufficient  to  sup- 
port a  recovery  for  damages  for  the  fraud 
and  deceit  practiced  on  plaintiff  by  defend- 
ant, and  also  as  for  money  had  and  received 
by  defendant  to  plaintiff's  use.  That  a  re- 
covery may  be  had  under  the  latter  theory 
was  expressly  held  by  the  Michigan  court 
under  facts  precisely  lllce  those  In  the  case 
at  bar.    Barnard  v.  Colwell,  39  Mich.  215. 

By  the  allegations  of  the  complaint  the  de- 
fendant is  sufficiently  apprised  of  the  fact 
that  plaintiff  claims  the  right  to  recover  the 
sum  of  $1,000  as  an  excess  payment  which  It 
was  induced  to  malce  to  defendant  through 
bis  false  representations  as  to  the  amount 
he  had  actually  paid  for  the  elevator.  I 
thlnlc  the  necessary  and  sole  implication  to 
be  drawn  from  the  allegntlons  of  the  com- 
plaint Is  that  plaintiff  was  not  only  Induced 
by  such  false  representation  to  agree  to  pay 
$8,100  for  the  elevator,  but  that  it  in  fact 
consummated  such  agreement  by  the  pay- 
ment of  said  8um.  An  agreement  to  pur- 
chase at  $6,100  is  alleged,  and  also  the  fact 
that  plaintiff  thereafter  actually  paid  de- 
fendant the  purchase  price.  The  reasonable 
inference  dedudble  therefrom  Is  that  plain- 
tiff paid  the  price  which  it  had  theretofore 
agreed  to  pay.  The  order  appealed  from 
■bonld  be  reversed. 


OASET  T.  FIRST  NAT.  BANK  OP  NOME. 

(Supreme  Court  of  North  Dakota.    May  14, 
1910.) 

(Byllabut  hy  the  Court.) 

1.  Aptkai.  and  b:brob  (I  171*)— Theory  of 
Cas»— Adreriro  to  Treobt  or  Trial. 
Action  to  recover  damages  for  the  conver- 
■ton  of  certain  gmin.    The  undiapated  facts  dis- 


cloae  that  the  grain  was  raised  by  one  A.  un- 
der the  ordinary  cropper's  contract  entered  into 
with  plaintiff,  the  owner  of  the  land,  by  thfe 
terms  of  which  the  title  to  all  crops  was  re- 
served in  plaintiff  as  security  for  the  perform- 
ance by  A.  of  the  terms  of  the  contract  and  un- 
til a  division  of  the  grain.  Prior  to  such  divi- 
sion defendant,  with  the  consent  of  A.,  tools  and 
appropriated  406  bushels  of  wheat  which,  upon 
full  compliance  with  the  contract  by  A.  and 
the  payment  of  all  advances  made  by  plaintiff 
to  him,  would  l>elong  to  A.  Counsel  upon  both 
sides  tried  the  case  upon  the  theory  that  plain- 
tiff could  not  recover  if  the  equitable  title  to 
said  wlieat  was  in  A.  In  other  words,  that  the 
test  of  plaintiff's  right  to  recover  should  be 
whether  anything  was  owing  by  A.  to  plaintiff 
under  the  contract.  Held,  that  such  theory 
must  prevail  in  this  court,  and  the  questions 
presented  on  the  appeal  determined  in  accord- 
ance therewith. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1033-1009;  Dec.  Dig.  { 
171.»] 

2.  Appeai,  and  E<rbob  (S  1005*)— Verdict  ow 
CoRFWCTiNQ  Evidence— Conclusiveness. 

Evidence  examined,  and  held  that  there  is 
a  substantial  conflict  upon  the  issue  as  to 
whether,  at  the  date  of  the, alleged  conversion, 
A.  was  indebted  under  the'  contract  to  pliiini- 
tiff  in  any  sum.  The  verdict  of  the  jury  hav- 
ing substantial  support  in  the  evidence,  this 
court  will  not  weigh  the  conflicting  evidence  nor 
disturb  the  order  of  the  trial  court  denying 
plaintiff's  motion  for  a  new  trial. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  §{  3800-3876,  31M&-8004; 
Dec.  Dig.  S  1005.*] 

3.  Appeal  and  Error  ({  979*)  —  Review — 
New  Trial  fob  iNsuFriciENCY  of  Evidence 
— ^Discretion  of  Court. 

The  application  for  a  new  trial  upon  the 
ground  of  alleged  insufficiency  of  the  evidence 
to  support  the  verdict  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  the  order  of 
that  court  denying  such  new  trial  will  not  be 
reversed  unless  the  record  discloses  a  case  of 
abuse  of  discretion.  No  abuse  of  discretion  is 
shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3871-3873;  Dec.  Dig.  { 
979.*] 

4.  Trial  (|§  252,  25G*)  —  Instructions  —  Bb- 

qUESTS. 

Certain  instructions  of  the  court  to  the 
jury  relative  to  the  burden  of  proof,  and  also  as 
to  certain  matters  which  the  jury  should  con- 
sider in  determining  the  status  of  the  account 
t)etween  plaintiff  and  A.,  considered,  and  held, 
for  reasons  stated  in  the  opinion,  not  erroneous. 
VEA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  696-612,  628-011;  Dec.  Dig.  H  252, 
256.*] 

Appeal  from  District  Court,  Barnes  Coan- 
ty;    E.  T.  Burke,  Judge. 

Action  by  Thomas  Casey  against  the  First 
'National  Bank  of  Nome.  From  a  Judgment 
for  defendant  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

A.  f .  Paulson,  for  appellant  Page  ft  Eng- 
lert,  for  respondent 

FISK,  J.  Plaintiff  snes  to  recover  dam- 
ages for  the  conversion  by  defendant  of  406 
bushels  of  wheat  alleged  to  have  been  the 
property  of  plaintiff  at  the  date  of  such  ail- 
leged  conversion.  The  answer  amounts  to  a 
general  denial.    The  issues  were  tried  to  a 
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imy,  and  a  verdict  tn  defendant's  favor  waa 
returned,  upon  which  verdict  a  judgment  was 
entered  accordingly.  Thereafter  a  motion 
for  a  new  trial  was  made  and  denied,  and 
the  appeal  Is  both  from  the  Judgment  and 
from  the  order  denying  tiie  motion  for  a 
new  trlaL 

The  grain  In  controversy  was  grown  dur- 
ing the  season  of  1906  upon  land  owned  by 
the  plaintiff.  One  Abrahamson  raised  said 
grain  under  the  usual  cropper's  contract 
theretofore  entered  into  between  himself  and 
plaintiff,  by  the  terms  of  which  plaintiff  was 
to  furnish  the  seed  and  pay  one-hnlf  of  the 
threshing  machine  bill.  Abrahamson  was  to 
farm  the  land  at  his  own  expense  and  to  pay 
all  bills  except  as  above  stated,  and  he  was 
to  plow  back  a  certain  portion  of  the  land 
In  the  fall.  The  title  of  all  grain  was  to  re- 
main in  plaintiff  until  such  plowing  was 
done  and  a  settlement  made,  when  Abraham- 
son  was  to  receive  one-half  of  all  crops  thns 
raised. 

It  is  a  undisputed  fact  In  the  case  that  de- 
fendant bank  took  and  appropriated  by  Abra- 
bamson's  consent  405  bushels  of  the  wheat, 
applying  the  proceeds  upon  certain  Indebted- 
ness due  by  Abrahamson  to  the  bank.  At 
the  time  said  wheat  was  appropriated,  no  di- 
vision had  been  made  of  the  grain,  nor  had 
any  settlement  between  plaintiff  and  Abra- 
hamson been  effected.  The  case  was  tried  In 
the  court  below  by  both  parties  upon  the  the- 
ory that  no  recovery  could  be  had  by  plain- 
tiff If  at  the  time  this  grain  was  appropriat- 
ed by  the  defendant  Abrahamson  was  equi- 
tably entitled  to  such  grain.  Such  theory 
must  prevail  In  this  court  In  disposing  of  the 
questions  presented.  Counsel  in  adopting 
bxkA  theory  were,  no  doubt,  attempting  to 
follow  the  rule  In  such  cases  as  announced 
by  this  court  in  Aronson  v.  Oppegard,  16  N. 
D.  595,  114  N.  W.  377;  but  In  that  case  It 
was  held  merely  that  It  is  proper  to  show 
in  mitigation  of  damages  the  extent  of  plaln- 
tUTs  interest  In  the  grain,  and  to  this  end 
defendant  may  show  the  status  of  the  ac- 
count between  plaintiff  and  the  cropper  un- 
der the  contract  between  them.  Manifestly, 
as  against  defendant,  plaintiff  should  recover 
,no  more  damages  than  he  has  suffered  by 
reason  of  the  taking  end  appropriating  of 
the  grain  as  aforesaid.  The  extent  of  his 
Interest  measures  the  extent  of  the  detri- 
ment suffered  by  him  by  reason  of  the  tak-, 
Ing  and  ai^ropriating  of  such  grain,  with 
the  exception  of  any  q;>eclal  damages  which 
are  alleged  and  shown.  The  theory  adopted 
by  counsrf  is  but  another  way  of  Invoking 
the  principle  alrave  stated. 

The  first  nine  assignments  of  error  are 
mere  duplicates  of  the  so-called  specifica- 
tions of  error  in  the  abstract  Assignments  1 
to  6,  inclusive,  relate  to  the  question  of  the 
anfflciency  of  the  evidence  to  support  the  ver- 
dict It  is  urged  by  respondent's  counsel 
that  such  assignments  constitute  mere  state- 
ments of  what  the  ultimate  facts  show  and 


that  they  are  insufficient  In  that  they  fan 
to  point  oat  the  particulars  wherein  tbe  ev- 
idence does  not  sustain  the  verdict  Sodh 
criticism  is  not  wholly  wlthont  merit,  bat  it 
is  unnecessary  to  pass  upon  such  objection, 
as  the  question  of  the  sufiSclaicy  of  tbe  evi- 
dence to  sui^wrt  the  verdict  is  properly  rais- 
ed under  other  assignments.  Assignment 
numbered  11  predicates  error  upon  tbe  de- 
nial of  the  motion  of  defendant  for  a  new 
trial.  Such  assignment  requires  a  review  of 
such  specifications  as  are  properly  made  and 
Incorporated  in  the  settled  statement  of  case,  ■ 
and  we  think  that  the  so-called  specifications 
numbered  6  and  6,  Incorporated  in  the  state- 
ment of  case,  are  sufficient  U>  raise  such 
question. 

Our  first  Inquiry,  therefore.  Is  as  to  wheth- 
er  there  is  any  sufficient  evidence  to  war- 
rant the  lury  in  returning  the  verdict  com- 
plained of.  Practically,  the  only  contested 
issue  of  fact  In  the  case  was  whether  at  the 
date  the  alleged  conversion  took  place  Abra- 
hamson was  Indebted  to  plaintiff  in  any  sum 
for  advances  made  or  otherwise  by  the  lat- 
ter to  him  under  the  cropper's  contract 
aforesaid.  We  are  agreed  that  this  question 
must  be  answered  in  the  negative.  It  would 
serve  no  good  purpose  to  review  the  testimo- 
ny at  lengtti.  Stifflce  it  to  say  that  after  ' 
due  consideration  of  the  record  as  presented 
to  this  court  we  are  entirely  satisfled  that 
the  verdict  had  substantial  support  In  the 
evidence.  This  being  true,  such  verdict  wiU 
not  be  disturbed  by  this  court  The  rule  Is 
firmly  settled  that  this  court  will  'not  weigh 
conflicting  evidence  nor  disturb  the  order  of 
a  trial  court  granting  or  denying  a  new  trial 
where  there  Is  a  substantial  confiict  In  the 
testimony.  The  application  for  a  new  trial 
upon  the  ground  of  the  alleged  Insufficiency 
of  the  evidence  to  support  the  verdict  Is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  the  order  of  that  court  will  not 
be  reversed  unless  tbe  record  discloses  a  case 
of  abuse  of  discretion.  Gull  River  I>nmber 
Co.  V.  Osborne  McMillan  Elevator  Co.,  6  X. 
D.  276,  69  N.  W.  691;  Flath  v.  Oasselman. 
10  N.  D.  419,  87  N.  W.  988;  Ross  v.  Robert- 
son, 12  N.  D.  27,  94  N.  W.  765;  Ubby  v. 
Barry,  15  N.  D.  286,  107  N.  W.  972;  Bristol 
&  Sweet  T.  Skapple,  17  N.  D.  271,  115  N.  W. 
841. 

The  only  other  assignments  which  are  dis- 
cussed In  appellant's  brief  relate  to  the  cor- 
rectness of  certain  Instructions  of  the  conrt 
to  the  jury.  The  portion  of  the  instruction 
first  complained  of  is  as  follows:  "The  bur- 
den is  on  Mr.  Oasey  to  show  that  he  Is  the 
owner  of  the  wheat  If  he  cannot  show  that 
your  judgment  will  be  for  the  State  Bank  of 
Nome.  As  I  told  you,  the  burdm  la  on  Mr. 
Oasey  to  show  the  facts  that  he  baa  alleged 
by  a  fair  preponderance  of  the  evidence." 
The  other  Instruction  complained  of  la  the 
following:  "In  order  that  there  may  be  no 
misunderstanding,  you  will  take  Into  consid- 
eration all  of  the  evidence  aa  waa  admitted 
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here  between  Mr.  AJI>rabain8on  and  Mr.  Cas- 
ey ;  that  is,  regarding  the  wheat,  flax,  oats, 
and  barley  and  board  and  hiring  of  the  hors- 
es and  wagon.  You  will  take  these  Items  all 
into  consideration  and  arrive  at  a  standing 
of  account  between  Mr.  Casey  and  Mr.  Abra- 
hamson,  and  determine  whether  or  not  Mr. 
Casey  was  entitled  to  tbls  particular  wheat 
which  was  taken."  The  Instruction  first 
complained  of  Is,  we  think,  not  subject  to 
criticism.  It  in  a  general  way  stated  the 
law  correctly.  If  plaintiff  desired  specific  in- 
structions relative  to  the  burden  of  proof  as 
to  matters  in  mitigation  of  damages,  or,  in 
other  words,  as  to  the  nature  and  extent  of 
plaintiff's  special  Interest  in  the  property,  if 
any,  under  the  cropper's  contract,  he  should 
have  requested  such  instructions.  Failing  to 
do  so  he  is  not  in  a  position  to  complain. 

Regarding  the  other  portion  of  the  instruc- 
tion complained  of  we  discover  no  error.  In 
the  first  place,  the  alleged  error  In  the  giv- 
ing of  mdi  instruction  is  not  specified  with 
snfBcIent  particularity.  The  instruction  Is 
challenged  solely  on  the  ground  that  it  In- 
cludes  within  the  matters  which  are  to  be 
taken  Into  consideration  by  the  Jury  the  ques- 
tion of  the  board  bill,  but  this  feature  of 
the  instruction  was  not  particularly  called 
to  the  attention  of  the  trial  court  by  the 
speclflcation  of  error  conttflned  in  the  set- 
tled statement  of  case.  EVrthennore,  the 
witness  Abrahamson,  near  the  close  of  the 
trial,  was  permitted  to  testify  without  ob- 
jection that  Casey  owed  him  a  balance  of 
$230.50  for  board,  and.  In  the  light  of  this 
testimony,  the  instmction  aforesaid  was  en- 
tirely proper. 

Finding  no  error  In  the  record,  the  Judg- 
ment and  order  ai^pealed  from  are  affirmed. 
All  concur. 


ST.  ANTHONY  &  DAKOTA  EI^PA'ATOR  CO. 

V.  DAWSON  &  BYPIBI/D. 

(Supreme  Court  of  North  Dakota.     March  8, 

1910.    Rehearing  Denied  June  18,  1910.) 

(SyllalMU  &v  the  Oourt.j 

1.  Sales  (|  263*)— Implied  Wabbanties— Ti- 
tle Free  from  Ircumbbance. 

On  a  sale  of  personal  property  by  the  own- 
er, there  is  an  implied  warranty  of  title  free 
from  incumbrance. 

[EH.  Note.— For  other  cases,  see  Seles,  Cent 
Dig.  H  7*6,  749-751,  763;  Dec.  Dig.  {  263.»] 

&  Sales  (|  283*)  —  Implied  Wabbantieb  — 
Goods  in  Constructive  Possession  or 
Bailor. 

There  may  be  an  implied  warranty  of  title 

at  personal  property  on  a  sale  thereof,  although 

only  in  the  constructive  imssession  of  the  seller 

••  bailor. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  |{  749-760;  Dec.  Dig.  {  2^.»] 

8.  Wabkhoxtbemkn    ({    16*)  —  Delivery    ot 

Wabebousb  Reoeifts— Transfer  of  Title. 

An  indorsement  in  blank  followed   by  an 

OBCondidonal  deliveiy  by  the  holder  of  a  ware- 


honae  receipt  tor  grain  stored  in  a  public  eleva- 
tor, to  a  creditor  for  a  valuable  consideration, 
passes  the  title  to  the  grain  represented  by  the 
ticket,  and  is  a  transfer  of  the  title  and  a  sale 
of  the  grain  to  such  creditor. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Gent.  TAg.  §  S4 ;    Dec.  Dig.  |  16.*] 

4.  Warehousemen  (§  15*)— Transfer  of  Ti- 
tle—Delivery  OF  Warehouse  Receipts. 

Where  such  creditor  as  holder  of  such  stor- 
age ticket  thereafter  delivera  the  same  to  the 
elevator  company  and  receives  the  money  due 
thereon,  a  sale  of  the  grain  is  thereby  made. 

[Bid.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  g  84 ;  Dec.  Dig.  1 15.*] 

5.  Sales  (|  442*)— Sals  of  Incumbered  Per- 
sonalty— Payment  bt  Buyeb— Damaqes. 

A  person  who  sells  personal  property  on 
which  there  Is  a  valid  mortgage,  and  the  pur- 
chaser is  compelled  to  pay  said  mortgage  after 
an  adjudication  of  its  validity,  is  liable  to  such 
purchaser  for  the  amount  of  the  mortgage  and 
costs. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1296;    Dec.  Dig.  {  i&.*i 

6.  Sales  (|  442*)- Sale  of  Incumbkbed  Per- 
sonalty—Payment  BY  BuYEB— Damages. 

If  such  purdiaaer,  when  sued  for  conver- 
sion in  disposing  of  the  property  on  which  the 
mortgage  was,  requests  the  seller  to  defend  the 
action,  and  he  does  not  the  purchaser  is  entitled 
to  recover,  in  addition  to  the  amount  of  the 
mortgage  and  oosttL  special  damages  for  a  rea- 
sonable attorney's  fee  when  pleaded  and  proven. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  f  1296 ;   Dec.  Dig.  {  442.*] 

Appeal  from  District  Court,  Cavalier  Cous- 
ty;  Kneeshaw,  Judge. 

Action  by  the  St  Anthony  &  Dakqta  £ae- 
vator  Company  against  Dawson  &  Byfleld. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Guy  C.  H.  Corliss,  for  appelant  Cleary  & 
Mcliane  and  Jeff  M.  Myers,  for  respondents. 

MORGAN,  C.  J.  This  Is  an  action  for 
damages  based  upon  a  breach  of  an  implied 
warranty  of  title  on  an  alleged  sale  of  wheat 
to  the  plaintiff  by  the  defendants.  The  com- 
plaint allies  that  the  defendants  sold  the 
wheat  to  the  plaintiff,  and  that  the  same  was 
incumbered  by  the  lien  of  a  chattel  mortgage 
which  the  plaintiff  -waa  compelled  to  pay  to 
the  owner  thereof,  the  Robertson  Lumber 
Company.  The  answer  denies  that  the  de- 
fendants sold  such  wheat  to  the  plaintiff,  and 
further  alleges  that  the  same  was  sold  to  the 
plaintiff  by  the  owner  thereof,  through  th^ 
defendants  as  his  agents.  The  action  was 
tried  to  the  court,  a  Jury  having  been  waiv- 
ed. Findings  of  fact  and  conclusions  of  law 
in  favor  of  the  defendants  were  made,  and, 
pursuant  thereto,  the  action  dismissed.  The 
plaintiff  appeals  from  the  Judgment  entered 
on  such  findings,  and  alleges  that  the  findings 
of  fact  are  notj  sustained  by  the  evidence, 
and  that  the  conclusions  of  law  are  not  war- 
ranted by  the  facts. 

In  substance,  the  facts  are  as  follows: 
One  H.  J.  Spenst  was  the  grower  and  owner 
of  the  wheat  In   controversy.      In   1906  he 
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mortgaged  It  as  a  growing  crop  to  the  Bob- 
ertaon  Lumber  Company  to  secure  an  Indebt- 
edness from  him  to  sucb  company.  Tbis 
mortgage  was  duly  filed  in  the  office  of  the 
register  of  deeds.  After  the  filing  of  said 
mortgage,  Spenst  executed  and  delivered  to 
the  defendants  two  mortgages  upon  the  same 
crop.  In  October  of  said  year,  one  of  the  de- 
fendants, on  behalf  of  his  firm,  interviewed 
Spenst  In  regard  to  the  i>ayment  of  the  mort- 
gages due  said  firm,  and  had  In  bis  posses- 
sion at  that  time  replevin  papers  for  the  pur- 
pose of  taking  possession  of  the  mortgaged 
property.  Spenst  was  not  willing  to  have  the 
property  taken,  and  possession  thereof  was 
not  taken  under  the  replevin  papers,  but  an 
arrangement  was  entered  into  between  Daw- 
son, representing  his  firm,  and  Spenst,  where- 
by Spenst  was  to  pay  to  the  defendants  the 
sum  of  $500  at  once,  and  the  defendants 
dSreed  to  extend  the  payment  of  the  balance 
for  one  year  upon  the  payment  of  said  sum. 
At  said  interview,  it  was  agreed  that  the 
-wheat  should  at  once  be  hauled  to  market, 
and  Spenst  caused  the  same  to  be  done  soon 
thereafter;  the  last  load  having  been  deliv- 
ered at  the  plaintiff's  elevator  on  the  12th 
day  of  October,  1906.  On  the  evening  of  that 
day,  Spenst  and  the  defendant,  Byfleld,  met 
at  the  elevator,  and  storage  tickets  were 
Issued  by  the  plaintlfTs  agent  to  Spenst  for 
ail  the  wheat  that  he  bad  delivered  up  to 
that  time,  amounting  to  882  bushels.  The 
storage  tickets  were  delivered  by  the  agent 
to  Spenst  at  that  time,  and  the  same  were 
Immediately  indorsed  by  him  in  blank,  end, 
after  such  indorsement,  he  delivered  same  to 
Byfleld  with  instructions  to  "go  and  get  your 
money."  Tiiere  was  nothing  said  in  regard 
to  the  market  price  of  the  wheat  at  that 
time,  but  the  number  of  bushels,  grade,  and 
dockage  were  figured  up.  Spenst  and  Byfield 
then  left  the  elevator,  and  went  to  the  oQlce 
of  the  defendants.  At  the  office  a  new  ar- 
rangement was  entered  into  between  thfem. 
It  provided  that  Spenst  should  pay  the  sum 
of  $31  In  addition  to  what  the  storage  tickets 
represented,  and  he  was  to  return  to  the  de- 
fendants a  span  of  horses  which  he  bad  pur- 
chased from  them.  The  defendants  were  to 
receive  $557  under  bis  new  contract,'  and  the 
return  of  the  horses,  and  upon  the  payment 
of  the  $31  end  the  return  of  the  horses  the 
Indebtedness  was  to  be  canceled.  On  the  fol- 
lowing day  defendants  surrendered  the  stor- 
age tickets  at  the  elevator  office  and  a  cash 
ticket  was  Issued  to  them  in  lieu  thereof, 
and,  upon  the  surrender  of  the  cash  ticket, 
the  plaintifT  paid  them  the  full  amount  called 
for  by  them,  being  $526.25. 

It  Is  somewhat  uncertain  whether  anything 
was  said  at  the  elevator  on  the  12th  as  to 
what  the  price  of  the  wheat  was  at  that  time. 
From  matters  that  transpired  afterwards  be- 
tween Spenst  and  the  defendants,  it  appears 
that  they  considered  the  value  of  such  stor- 
age tickets  to  be  $526.25.  We  do  not  deem 
this  to  be  of  any  materiality  In  view  of  what 
happened  thereafter  in  reference  to  the  con- 


dltlona  under  which  possession  was  after- 
wards unconditionally  given  to  the  defend- 
ants of  the  storage  tickets.  The  controverted 
question  In  this  case  is  whether  the  storage 
tickets  were  absolutely  and  anoondltionally 
turned  over  to  the  defendants  to  become  their 
property,  or  whether  the  same  were  turned 
over  to  ttiem  as  Spenst's  agents,  under  which 
he  was  to  receive  the  money  represented 
thereby,  to  be  applied  on  the  indebtednessi 
On  his  cross-examination,  Byfield  states  that 
these  tickets  were  turned  over  to  hlnx  as  bis 
property,  but  he  afterwards,  to  some  extent, 
qualifies  that  statement  On  tbe  back  of  the 
storage  tickets  Is  found  a  certain  memoran- 
dum which  is  in  these  words: 

"Date  sold,  Oct  18. 1906. 

"66»i)/»o  bu.  Price  64%  <.  Amount, 
$42.85.  Less  storage  and  insurance,  collect- 
ed     Net  proceeds,  $42.85. 

"Received  from  the  St  Anthony  &  Dakota 
Elevator  Co.  forty-two  and  *»/io»  dollais 
($42.83)  in  full  payment  for  this  ticket 

"[Signed]    H.  J.  Spenst,  Grower." 

The  indorsement  on  the  back  of  the  other 
storage  ticket  was  precisely  the  same,  except 
as  to  the  number  of  bushels  and  price.  On 
the  13th  of  October  the  following  cash  ticket 
was  Issued  by  the  plaintiff's  agent  and  de- 
livered to  the  defendants: 

"Dresden,  N.  Dak.  Station,  Oct  13,  1906. 
"No.  841. 

"Bought  of  H.  Spenst,  822»»/ec  bu..  No.  1 
(grade)  at  64%  ^  pr  bu.,  $530.40.  Less  stor- 
age,   Net  value,  $530.40. 

"The  St  Anthony  &  Dak.  Elevator  Co.' 

"By  A.  J.  Foss,  (Agt) 
"Becelved  payment 

"H.  Spenst, 

"By  J.  H.  Byfle:d.'' 

Upon  the  surrender  of  this  cash  ticket  the 
elevator  agent  paid  the  defendants  the  sum 
of  $526.25. 

These  facts  are  practically  all  conceded  to 
be  true,  and  the  appellant  In  his  brief  con- 
cedes them  to  be  true  for  the  purpose  of  his 
contentious,  and  therefrom  argues  that  the 
conclusions  of  law  are  not  warranted  by  the 
facts.  Under  such  circumstances,  we  are  to 
consider  the  facts  as  to  their  sufficiency  to 
warrant  a  dismissal  of  the  action  as  a  mat- 
ter of  law.  It  Is  conceded  that,  when  the 
elevator  tickets  were  turned  over  to  Byfleld 
at  the  elevator  office,  the  defendants  were  «i- 
tltled  to  receive  only  $500  out  of  the  pro- 
ceeds thereof.  Under  the  subsequent  ar- 
rangements, they  became  entitled  to  all  the 
proceeds  of  said  tickets.  Under  these  facta, 
what  conclusions  can  properly  be  drawn  as 
to  whether  the  wheat  was  sold  to  the  plain- 
tiff by  Spenst  or  by  the  defendants?  Inas- 
much as  the  facts  are  conceded,  the  flndinsi 
of  the  trial  court  are  not  entitled  to  the 
usual  presumption  in  their  favor.  The  q[uea- 
tlon  presented  to  us  Is  whether  the  conclu- 
sions of  law  are  warranted  by  the  facts  or 
not    The  respondent  contends  that  the  stor- 
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age  tickets,  cash  ticket,  and  the  IndorBements 
thereon  conclusively  sho-w  that  the  defend- 
ants did  not  bny  the  wheat  from  Spenst  nor 
sell  It  to  the  plaintiff.  Standing  alone  and 
unexplained,  this  contention  would  have  force. 
The  question  of  the  manner  of  doing  busi- 
ness at  this  elevator  in  respect  to  storage 
tickets  was  proven  in  this  case,  and  there- 
from It  appears  that  It  was  a  uniform  and 
general  custom  that  the  grower's  name.  If  he 
delivers  the  grain  at  the  elevator,  is  always 
used  in  receipting  for  the  money,  although 
the  ticket  may  have  been  sold  by  him  and  be 
presented  at  the  elevator  by  the  purchaser  as 
its  owner.  This  evidence  as  to  costom  or 
general  usage  was  not  objected  to  and  Is 
therefore  not  denied,  -and  most  be  taken  as 
true  In  this  case.  Whatever  force  would 
have  to  be  given  to  these  indorsements  stand- 
ing alone  or  unexplained  cannot  be  given  to 
them  in  view  of  such  evidence.  The  Indorse- 
ments, therefore,  have  no  force  as  evidence 
that  the  defendants  acted  as  Spenst's  agents 
In  this  transaction.  The  question  before  us 
is  what  was  the  legal  effect  of  the  indorse- 
ments of  the  storage  tickets  In  blank  by 
Spenst,  in  connection  with  his  action  in  sub- 
sequently agreeing  that  the  defendants  were 
absolutely  and  unconditionally  entitled  to 
them  and  their  entire  proceeds.  Under  this 
new  arrangement,  Spenst  relinquished  all 
claim  to  the  tickets,  and  the  defendants 
thereafter  had  absolute  control  thereof.  The 
delivery  of  the  wheat  by  Spenst  to  the  ele- 
vator company  was  a  bailment  The  title  did 
not  vest  in  the  elevator  company  by  such  de- 
livery. The  title  remained  in  Spenst.  Under 
the  terms  of  the  storage  tickets,  Spenst  had 
the  right  to  demand  possession  of  such  wheat, 
and  the  elevator  company  would  be  compelled 
to  turn  the  same  over  to  him,  If  in  its  pos- 
session and  the  same  could  be  done,  and.  If' 
the  Bflme  was  not  in  Its  possession  and  the 
identical  wheat  could  not  be  delivered,  It 
was  compelled  to  deliver  to  Spenst  an  equal 
number  of  bushels  of  wheat  of  like  grade. 
Tbe!<e  matters  are  elementary,  and  no  au- 
thorities need  be  cited  In  support  of  them. 

It  is  also  beyond  controversy  that  the 
asslfrnment  and  delivery  of  storage  tickets 
unconditionnlly  passes  the  title  to  the  proper- 
ty and  to  the  storage  tickets  to  the  person 
to  -whom  they  are  delivered.  This  Is  a  stat- 
utory provision  in  our  state.  Section  2206, 
Rev.  Codes  1905.  It  is  therefore  beyond  dis- 
pute that  the  defendants  became  the  absolute 
owners  of  the  storage  tickets  and  of  the 
wheat  represented  thereby  under  the  new  ar- 
rangements made  on  October  12th.  By  pre- 
senting such  storage  tickets  to  the  elevator 
company  and  receiving  the  money  due  there- 
on a  sale  of  the  wheat  was  made  by  the  de- 
fendants. By  turning  over  the  tickets  to  the 
elevator  company  and  receiving  the  money 
thereunder,  the  elevator  company  ceased  to 
be  bailee  and  became  the  owner  of  the  wheat. 
It  is  clear  to  us  that  no  other  effect  can  be 
given  to  the  transaction  than  to  hold  that  a  j 


sale  was  mad6  by  t£e  def eddants.  In  legal  tf- 
fect  the  facta  are  the  same  as  though  they 
had  delivered  the  wheat  at  the  elevator  them- 
selves and  received  the  money  therefor.  In 
that  case  no  question  could  be  raised  as  to 
their  having  sold  the  wheat. 

It  Is  contended,  however,  that  in  any  event 
there  was  no  sale  by  the  defendants  from 
which  an  implied  warranty  would  follow,  in- 
asmuch as  there  was  no  express  claim  of 
ownership,  and  possession  of  the  wheat  was 
not  in  the  defendants  when  it  was  sold  to 
the  plalnUff.  We  think  that  the  defendants 
were  in  the  constructive  possession  of  the 
wheat  after  the  storage  tickets  were  turned 
over  to  them,  and  this  Is  sufficient  to  sustain 
a  sale  with  implied  warranty  of  title  that  it 
is  free  from  incumbrance.  The  statute  pro- 
vides ttiat  an  implied  warranty  arises  when  a 
person  sells  personal  property  as  his  own, 
and  it  is  claimed  that  defendants  did  not 
sell  this  wheat  as  their  own.  What  we  have 
already  stated  disposes  of  this  contention. 
We  have  held  that  the  sale  was  not  made  by 
them  as  agents  of  Spenst,  which  is  the  same 
as  holding  that  the  sale  was  made  as  their 
own  property. 

In  this  case  special  damages  were  pleaded, 
and  evidence  as  to  such  damages  was  re- 
ceived. The  special  damages  pleaded  and 
proven  are  attorney's  fees  necessarily  paid 
out  by  the  plaintiff  In  defending  the  action 
brought  against  it  by  the  Robertson  Lumber 
Company.  After  that  suit  was  begun,  the 
plaintiff  herein  demanded  that  the  defend- 
ants defend  that  action.  They  did  not  com- 
ply with  this  demand,  and  plaintiff  defended 
it,  although  unsuccessfully.  Blvidence  as  to 
the  reasonableness  of  the  attorney's  fee  in 
that  case  was  submitted  on  this  trlU,  and 
the  trial  court  found  that  the  sum  of  $150 
was  a  reasonable  attorney's  fee  in  that  ac- 
tion. The  appellant  insists  in  this  court  that 
said  sum  shall  be  allowed  to  it  as  damages. 
The  respondent  does  not  resist  it  In  the  brief, 
and  does  not  consent  to  It  It  is  left  entirely 
without  argument,  and  no  authorities  are  cit- 
ed by  either  party  as  to  the  allowance  of 
such  disbursements  as  special  damages. 

We  are  satisfied,  on  principle,  that  the 
amount  should  be  allowed  in  this  case.  The 
defendants  having  refused  to  defend  the  ac- 
tion, the  plaintiff  might  jeopardize  its  right 
to  recover  what  it  paid,  if  it  paid  the  amount 
of  the  mortgage  or  did  not  defend  the  ac- 
tion. If  the  Robertson  Lumber  Company 
mortgage  was  invalid  for  any  reason,  or 
there  was  any  defense  to  it  and  it  had  been 
paid  by  the  plaintiff,  no  recovery  could  be 
had  against  the  defendants  on  account  of 
such  payment.  It  was  therefore  a  safe  and 
business-like  precaution  for  the  plaintiff  to 
defend  said  action  and  secure  an  adjudica- 
tion as  to  the  validity  of  the  alleged  prior 
mortgage; 

We  think,  also,  that  such  attorney's  fees 
are  allowable  as  special  damages,  under  the 
provisions  of  section  6574^  Rev.  Codes  1906» 
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'When  pleaded  aad  proven.  Whetber  that 
section  Is  applicable  or  not  Is  not  material, 
as  snch  attorney's  fees  may  be  recovered  as 
special  damages  under  the  ordinary  rule  of 
law  that  full  compensation  is  recoverable  in 
such  cases.  Whereas  the  antiiorltles  are  not 
In  harmony  npon  this  question,  the  great 
weight  thereof  is  In  favor  of  the  allowance 
of  such  attorney's  fees  19  cases  where  the 
covenantor  is  requested  to  defend  the  suit 
when  brought  The  authorities  on  this  ques- 
tion are  collected  in  11  Cyc.  p.  1167.  See, 
also,  8  A.  &  B.  ESne.  Law  (2d  Ed.)  p.  190. 
In  Seltz  V.  People's  Savings  Bank,  140  Mich. 
106,  108  N.  W.  645,  where  a  similar  question 
was  considered  as  upon  the  breach  of  cove- 
nants pertaining  to  real  estate  titles,  the 
court  said:  "The  cases  are  not  agreed,  but 
the  better  rule,  in  our  opinion,  and  the  one 
sustained  by  the  weight  of  authority,  is  that 
the  expenses  of  the  defense  of  the  title.  In- 
cluding attorney's  fees,  are  recoverable." 

For  these  reasons,  the  appellant  is  entitled 
to  recover  from  the  def^idants  the  amount  of 
the  judgment  recovered  against  it  by  the 
Robertson  Lumber  Company,  wito  the  costs 
of  that  suit  and  Interest,  together  with  the 
sum  of  $150  as  attemejr's  fees  with  Interest 
thereon  from  the  date  of  said  judgment 

The  Judgment  is  reversed.    All  concur. 


NORTHEJRN  PAO.  RT.  CO.  v.  AAa 

(Supreme  Court  of  North  Dalcota.    May  25, 
1910.) 

(Byttalmt  5y  the  Court.) 

1.  PuBtio  Lands  (I  92*)— Grant  to  Rail- 
BOAD— Right  of  Wat. 

The  erant  of  right  of  way  over  the  public 
lands  made  to  Northern  Pacific  Railroad  Com- 
pany by  act  of  Congress  passed  July  2,  1864,  c. 
217,  13  Stat  366,  is  a  present  absolute  grant 
subject  to  no  conditions  except  those  necessarily 
implied,  such  as  that  the  road  shall  l>e  construct- 
ed and  used  for  the  parposes  designed.  Upon 
such  construction  and  its  acceptance  by  the 
United  States  under  the  terms  of  the  act  the 
Northern  Pacific  Railway  Company  became  vest- 
ed with  title  to  a  strip  of  land  400  feet  wide 
for  right  of  way  purposes  from  the  date  of  the 
act 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  I  277;  Dec.  Dig.  {  92.*] 

2.  Pdbi.10  Lands  (|  92*)— Grant  to   Rail- 
soAD— Right  of  Wat— Riohth  of  Settlers. 

All  parties  acquiring  rights  in  the  public 
lands  creased  by  the  line  of  route  adopted  by  the 
Northern  Pacific  Railroad  Company  initiated 
subsequent  to  Jnly  2,  1864,  the  date  of  the  pas- 
sage and  approval  of  the  act,  take  the  same  sub- 
ject to  the  right  of  way  granted  to  the  Northern 
Pacific  Railroad  Company  by  the  terms  of  the 
act. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  f  277;   Dec.  Dig.  t  92.*] 

3.  PuBMO  Lands  (•  92*)— Grant  to  Rabl- 
BOAD— Right  of  Wat— Forfeiture— Right 

TO  ASSBBT. 

A  forfeiture  resulting  from  the  failure  of 
the  grantee  to  perform  certain  conditions  re- 


quired of  it  by  Act  July  2,  1864,  e.  217, 18  StBt 
365,  within  the  period  limited  by  the  terms  of 
the  act  cannot  be  asserted  by  a  private  party 
or  by  any  party  except  the  United  States. 

[B)d.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  282;   Dea  Dig.  {  92.*] 

4.  PuBUO  Lands  (|  92*)— Grant  to  Raii.- 
■OAD— Right  of  Wat  —  Pkbfobilancb  or 
Conditions. 

The  plalntifr  having  shown  with  reaaonalde 
certainty  that  its  predecessor  and  grantor. 
Northern  Pacific  Rauroad  Company,  had  g«i- 
erally  complied  with  the  reqnirementa  of  the  act 
of  July  2,  1864,  a  217,  13  Stat  365,  in  the  con- 
struction and  maintenance  of  a  railroad  and 
telegraph  line  as  provided  bv  the  terms  of  the 
act  it  IS  to  l>e  regarded  as  the  owner  for  right 
of  way  purposes  ol  a  strip  of  land  200  feet  wide 
on  each  side  of  the  medium  line  of  the  line  ot 
route  of  said  railroad  over  lands  that  at  the 
date  ot  the  passage  of  the  act  were  part  of  the 
pnUic  domain. 

[Ed.  Note.— Fbr  other  cases,  see  Public  Lands, 
Cent  Dig.  U  276,  280;   Dea  Dig.  t  92.*] 

Appeal  from  District  Court,  Starlc  County  ; 
W.  H.  WlnchestM,  Judge. 

Action  by  the  Northern  Padflc  Railway 
Company  against  S.  S.  Aas.  Judgment  for 
plaintlS,  and  defendant  appeals.   Affirmed. 

M.  A.  Hlldr^th,  for  appellant  Ball,  Watr 
son,  young  &  Lawrence,  for  respondent 


ELLSWOaia,  J.  The  action  In  which 
this  appeal  Is  takea  Is  one  to  determine  ad- 
verse claims  to  the  title  of  a  railroad  right 
of  way  400  feet  wide  across  two  tracts  <^ 
land  in  Stark  county.  The  reqwndent.  North- 
em  Padflc  Railway  Company,  dalms  title  to 
this  right  of  way  as  the  legal  sncceBsor  of  the 
Northern  Pacific  Railroad  Company,  nnder 
an  act  of  Congress  passed  July  2,  1864,  grant- 
ing lands  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  Lake  Soperior 
to  Puget  Sound.  Chapter  217,  13  U.  8.  Stat 
366.  The  substance  of  the  act,  so  far  as  ma- 
terial to  the  facts  of  this  case,  is  found  in 
sections  2, 3,  8,  and  9.  Section  2  enacts  "that 
the  ri^t  of  way  through  the  public  lands  be 
and  the  same  is  hereby  granted  to  Northern 
Pacific  Railroad  Company  Its  succeesora  and 
assigns,  for  the  construction  of  a  railroad 
and  telegraph  line  as  proposed ;  and  the  right 
power  and  authority  is  hereby  given  to  said 
corporation  to  take  from  the  public  lands, 
adjacent  to  the  line  of  said  road,  material 
of  earth,  stone,  timber,  etc.,  for  the  construc- 
tion thereof.  Said  way  Is  granted  to  said 
railroad  to  the  extent  of  two  hundred  feet 
in  width  on  each  side  of  said  railroad  wh»« 
it  may  pass  through  the  public  domain,  etc." 
Section  3  of  the  act  contains  a  fnrth»  grant 
for  the  purpose  of  aiding  In  the  construction 
of  this  railroad,  of  every  alternate  section 
of  public  lands  to  the  amount  of  20  sndi  8e(> 
tlons  per  mile,  on  each  side  ot  snch  railroad 
line  as  the  Northern  Pacific  Railroad  Com- 
pany may  adopt,  through  any  of  the  terri- 
tories of  the  United  States,  "to  which  Q» 
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United  Statea  has  fall  tttie,  not  reBerved, 
fwld,  granted  or  otberwiee  appropriated,  and 
free  from  pre-emption,  or  other  claims  or 
rl{^ta  at  the  time  the  line  of  said  road  is 
definitely  fixed,  and  a  plat  thereof  filed  In 
the  office  of  the  Conmilssioner  of  the  General 
land  Office."  Section  8  provides  that  the 
company  shall  commence  the  work  of  con- 
struction of  its  railroad  within  two  years 
after  the  approval  of  the  act  by  the  Presi- 
dent, and  shall  complete  not  less  than  50 
miles  per  year  after  the  second  year  and  the 
whole  road  by  July  4,  1876.  Section  9  re- 
quires as  a  prerequisite  to  all  grants  made 
under  the  act  that  the  company  accept  the 
same  under  the  condition  that  If  any  breach 
•f  the  requirements  of  the  act  are  made  and 
continue  for  upward  of  one  year  Congress 
may  do  all  acts  needful  and  necessary  to  a 
sp^dy  completion  of  the  road. 

The  contention  of  respondent  is  that  un- 
der and  pursuant  to  this  act  and  certain  sub- 
sequent acts  and  Joint  resolutions  of  Cou- 
grees  relating  to  the  same  subject-matter, 
the  Northern  Padflc  Railroad  Company  built 
and  caused  to  be  put  into  operation  a  con- 
ttnuous  line  of  railroad  and  telegraph,  ex- 
tending from  the  waters  of  Lake  Superior 
westwardly  across  the  state  of  Minnesota  and 
territory  of  Dakota  of  the  character  and  ma- 
terial specified  In  the  act  of  Congiess  above 
referred  to ;  that  in  the  year  1881  it  duly  lo- 
cated, constructed  and  placed  in  operation 
that  part  of  its  railroad  extending  over  the 
lands  in  Stark  county  involved  in  this  ac- 
tion; that  long  prior  to  the  year  1881  the 
Northern  Pacific  Railroad  Company  made 
and  filed  with  the  Secretary  of  the  Intecior 
of  the  United  States  a  map  of  definite  loca- 
tion of  its  line  of  railroad  over  and  across  the 
land  In  question,  which  map  of  definite  loca- 
tion was  duly  approved  toy  the  Secretary  of 
the  Interior;  that  at  such  times,  and  at  all 
times  until  after  the  completion  of  the  line 
of  railroad  through  the  same  and  the  placing 
of  the  lines  of  raUroad  and  telegraiA  In  op- 
eration, the  said  land  and  all  thereof  was 
public  land,  to  which  the  United  States  had 
full  title  not  reserved,  sold,  granted,  or  other- 
wise appropriated;  and  that  by  reason  of 
said  facts  said  respondent  is  the  owner  and 
entitled  to  full  possession  for  railroad  pur- 
poses of  a  strip  of  land  400  feet  wide,  to  wit, 
200  feet  on  each  side  of  the  center  line  of  Its 
railroad  as  the  same  is  now  and  has  been  at 
all  times  since  1881  located,  constructed,  and 
In  operation  over  and  across  the  tracts  of 
land  involved. 

The  a^tellant,  who  was  defendant  tn  the 
district  court,  denies  the  facts  which  serve 
as  the  basis  of  plaintiff's  claim  of  title,  own- 
ership, and  right  of  possession.  He  specially 
denies  that  idaintlff  complied  with  the  pro- 
visions of  the  act  of  July  2,  1864,  in  that  the 
lands  claimed  by  plalntifT  had  been  selected 
•r  definitely  located  or  the  selection  approved 
as  required  by  the  terms  and  conditions  of 


the  act  by  the  Secretary  of  the  Interior  of 
the  United  States  at  any  time,  so  that  the 
same  became  the  land  and  property  of  North- 
ern Padflc  Railroad  Company.  He  denies  that 
plaintifT  at  any  time  filed  a  map  of  definite 
location  as  required  by  the  provisions  of  the 
act  covering  any  part  or  portion  of  said  land 
and  premises  to  which  the  plaintiff  now 
claims  to  be  entitled ;  and  specifically  denies 
that  said  line  of  railway  was  completed  with- 
in the  time  prescribed  by  the  act  of  Congress 
or  in  the  mode  and  manner  pointed  out  by 
said  act  and  supplementary  acts  of  Congress 
relating  thereto.  Both  parties  claim  title  in 
fee  simple,  and  pray  judgment  that  title  to 
the  strip  of  land  in  question  be  quieted 
against  the  claims  of  the  other.  The  defend- 
ant's claim  of  title  is  based  upon  homestead 
entries  made  on  part  of  the  land  by  one  Elli- 
son, on  July  8,  1884,  and  on  another  part  by 
one  Hugfties,  on  May  22,  1885.  Final  proof 
was  made  under  each  of  these  entries  and 
patent  issued  to  Ellison  on  September  6, 1880, 
and  to  Hughes  on  June  4, 1800,  without  men- 
tion of  any  reservation  whatever  of  any  in- 
terest in  the  land  to  Northern  Pacific  RaU- 
road Company  or  to  any  person  other  than 
the  entryman. 

On  the  trial  plaintiff  offered  in  evidence  a 
certified  copy  of  a  map  of  definite  location 
of  the  line  of  route  of  Northern  Pacific  Rail- 
road Company  from  the  Missouri  river  in' 
Dakota  Territory  to  the  crossing  of  the  Lit- 
tle Missouri  river,  the  line  and  right  of  way 
of  which  section  of  railroad  crosses  in  its 
course  the  lands  claimed  by  the  defendant 
It  also  introduced  a  deposition  of  its  chief 
engineer  who  testified  that  he  was  employed 
in  the  Northern  Pacific  engineering  depart- 
ment in  18S0,  and  knew  that  the  raUroad 
was  at  that  time  constructed  on  the  line  and 
to  the  point  shown  upon  the  map,  and  that 
it  had  been  maintained  and  operated  in  the 
same  location  ever  since  It  also  offered  a 
certified  copy  of  the  report  of  the  commis- 
sioners appointed  under  provision  of  the  act 
of  July  2,  1864,  to  examine  the  section  of 
railroad  shown  on  the  map  on  which  is 
noted  an  acceptance  approved  by  the  Pres- 
ident of  the  United  States.  Having  offered 
this  evidence  plaintiff  rested  its  case  and 
defendant  moved  for  a  dismissal  of  its  cause 
of  action  on  the  ground  that  "plaintiff  has 
failed  to  establish  a  cause  of  action  against 
the  defendant  in  that  the  plaintiff  has  failed 
to  show,  first,  that  it  Is  the  o>wner  in  fee  of 
the  lands  described  in  the  complaint ;  second, 
that  plaintiff  has  acquired  title  to  the  land 
described  in  the  complaint  by  virtue  of  the 
act  of  Congress  providing  for  a  grant  to 
Northern  Pacific  Railroad  Company  for  the 
construction  of  a  railroad,  in  that  it  appears 
on  the  face  of  the  evidence  that  Northern 
Pacific  Railroad  Company  did  not  comply 
with  the  general  provisions  of  said  act,  and 
especially  with  sections  8  and  9  ot  said  act 
in  that  (1)  it  did  not  survey  the  lands  for 
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its  projected  line  of  railroad,  (2)  tbat  said 
lands  were  not  at  any  time  surveyed' by  the 
Govemment  as  provided  for  In  said  act,  (3) 
that  It  did  not  definitely  locate  its  Hue  of 
railroad  within  the  time  prescribed  in  the 
act,  (4)  tbat  there  is  a  total  fallnre  of  proof 
that  It  commenced  the  construction  of  its 
road  within  the  time  provided  by  the  act, 
(5)  that  the  evidence  shows  plaintiff  did  not 
have  a  road  In  operation  on  the  16th  day  of 
August,  1880,  at  the  time  the  report  was 
made  by  the  commissioners  appointed  by  the 
President,  and  <6)  on  the  additional  ground 
that  It  has  failed  to  establish  that  the  de- 
fendant is  holding  adversely  to  the  right,  ti- 
tle, Interest,  claims,  or  demand  of  the  plain- 
tiir  to  the  lands  in  question,  and  has  failed 
to' establish  that  it  had  constructed  and  was 
operating  a  railroad  pursuant  to  the  terms 
of  the  act  of  July  2,  1864,  across  the  lands 
involved  In  the  suit.  This  motion  was  not 
acted  upon  by  the  court,  and  defendant  then 
submitted  certain  evidence  showing  the  fil- 
ings and  final  proof  upon  the  lands  in  ques- 
tion by  Ellison  and  Hughes  respectively  and 
the  conveyance  of  the  same  through  several 
grantors  until  the  title  so  acquired  by  Hughes 
and  Ellison  was  vested  in  defendant.  The 
evidence  then  being  closed,  defendant  renew- 
ed his  motion  to  dismiss  the  action  on  the 
grounds  before  urged.  The  district  court, 
however,  rendered  Its  decree  holding  that 
plaintiff  was  owner  of  the  strip  of  land  in 
controversy,  for  railroad  right  of  way  pur- 
poses and  quieting  title  thereto  as  against 
appellant's  claims.  Upon  this  appeal  defend- 
ant contends  tbat  plaintiff  has  wholly  failed 
to  acquit  itself  of  the  burden  assumed  by  its 
cause  of  action  upon  the  principle  that  the 
railroad  company,  claiming  as  it  does  under 
a  grant  made  by  act  of  Congress,  must  show 
affirmatively  that  it  has  complied  with  each 
and  every  condition  of  the  act;  and  that 
having  failed  to  do  this.  It  has  wholly  failed 
to  establish  its  title  to  any  part  of  the  prem- 
ises claimed  by  It. 

It  will  be  noted  that  the  grant  of  right  of 
way  over  the  public  lands  and  of  certain 
lands  adjoining  the  right  of  way  to  assist 
in  the  construction  and  maintenance  of  the 
railroad  are  made  by  separate  and  independ- 
ent sections  of  the  act  of  July  2,  1864.  The 
grant  of  right  of  way  Is  made  by  section  2 
of  the  act  and  Is  throughout  by  its  terms  ab- 
solute and  of  present  operation.  Certain  lim- 
itations and  reservations  are  placed  upon 
the  grant  of  lands  made. by  section  3,  but 
none  of  these  reservations  extend  to  the  right 
of  way.  The  lands  were  to  be  first  selected 
contiguous  to  the  line  of  route  as  shown  by 
a  map  of  definite  location,  and  the  selections 
approved  by  the  Secretary  of  the  Interior 
before  the  title  passed  to  the  railroad  com- 
pany. As  from  its  nature  and  use  the  strip 
of  land  constituting  the  right  of  way  must 
extend  in  an  uninterrupted  course  between 
the  termini  of  the  road  it  could  not  be  se- 


lected in  s^rments  or  the  imilrood  company 
indemnified  by  selections  elsewhere  for  any 
break  in  the  continuity  of  the  line  occasion- 
ed by  the  withholding  of  a  part  It  is  ap- 
parent, therefore,  as  said  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Jamestown  &  Northern  Railway  Company  v. 
Jones,  177  U.  S.  125,  20  Sup.  Ct  &68.  44  U 
Ed.  698,  that  in  this  case,  and  peculiarly  un- 
der the  terms  of  this  act,  "different  consid- 
erations apply  to  the  grant  of  lands  than  to 
the  grant  of  the  right  of  way." 

The  rights  respectively  of  the  parties  to 
this  action  depending  as  they  do  upon  an  act 
of  Congress  are  in  all  cases  determined  con- 
clusively and  finally  by  the  holdings  of  the 
Supreme  Court  of  the  United  States.  Thiit 
court  has  decided  tbat,  under  an  act  whose 
clause  granting  a  railroad  right  of  way  is 
almost  verbatim  the  same  as  that  contained 
in  this  act,  "that  it  is  a  present,  altsoliite 
grant,  subject  to  no  conditions  except  those 
necessarily  implied,  such  as  that  the  rond 
shall  be  constructed  and  used  for  the  pur- 
poses designed."  The  court  then  holds,  "We 
are  of  the  opinion,  therefore,  that  all  persons 
acquiring  any  portions  of  the  public  lands 
after  the  passage  of  the  act  in  question  took 
the  same  subject  to  the  right  of  way  con- 
ferred by  it  for  the  proposed  road."  St 
Joseph,  etc.,  Ry.  Co.  "v.  Baldwin.  103  U.  S. 
426,  26  L.  Ed.  578.  The  principle  announc- 
ed In  this  decision  applies  with  peculiar  force 
to  the  facts  of  the  case  at  bar.  All  conten- 
tions based  upon  a  failure  to  survey  the 
lands  over  which  the  right  of  way  passed 
or  to  file  a  map  of  definite  location  become 
imntaterial  as  plaintiff  was  not  reqnlred  to 
do  either  In  order  to  become  entitled  to  the 
grant  of  right  of  way  made  by  section  2.  So 
far  as  this  grant  is  concerned  the  conditions 
were  fully  met  whea  the  railroad  was  con- 
structed and  in  use  for  the  purposes  named 
in  the  act  It  is  shown,  we  think,  with  suf- 
ficient certainty,  that  it  was  so  constructed 
in  the  year  1880,  four  and  five  years  before 
appellant's  grantors  made  their  homestead 
entries  and  acquired  possessory  rights  in  the 
public  lands,  and  has  been  maintained  in 
the  same  location  since  that  time.  Even  had 
settlements  under  these  entries  l>eeo  made 
prior  to  the  construction  of  the  road,  it  seems 
apparent  from  the  rule  announced  in  the 
Baldwin  Case  that  any  rights  acquired  by 
settlers  on  the  public  lands  subsequent  to 
July  2,  1864,  were  taken  subject  to  the  claim 
of  the  railroad  company  when  it  constructed 
its  railroad  under  the  terms  of  the  act  In 
that  case  the  settler  who  was  claiming  against 
the  railroad  company  bad  made  bis  entry 
two  years  before  the  construction  of  the 
road,  but  after  the  passage  of  the  act  con- 
taining the  grant 

It  appearing  that  plaintiff  has  succeeded 
to  the  rights  of  Northern  Pacific  Railroad 
Company  which,  pursuant  to  the  terms  of 
the  act  of  July  2,  1864,  constmcted  and  main- 
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tained  a  line  of  railroad  between  the  ter- 
mtnal  points  named  In  the  act,  it  will  be  pre- 
sumed that  the  conditions  required  of  the 
company  were  performed  within  the  times 
prescribed  by  the  act  itself  or  by  amendatory 
or  supplementary  prorisions.  In  any  event 
a  private  party  cannot  raise  the  question  of 
a  failure  of  performance  within  a  limited 
time  of  conditions  required  of  the  grantee 
under  an  act  of  Congress.  Such  question 
can  be  raised  only  by  the  United  States,  and 
until  it  sees  fit  to  assert  a  forfeiture  the 
rights  of  the  grantee  remain  undisturbed. 
Bybee  v.  Oregon,  etc.,  Railroad  Company, 
139  U.  S.  663,  11  Sup.  Ct  641,  35  L.  Bd.  305. 

The  act  of  July  2,  18C4,  is  in  certain  of  its 
terms  and  provisions  very  different  from  the 
act  of  March  3,  1875,  c.  162,  18  Stat  482  (U. 
S.  Comp.  St.  1901,  p.  1508),  granting  right 
of  way  over  public  lands  to  railroad  compa- 
nies generally.  In  the  act  of  1864  a  specific 
grantee  is  named,  and  the  grant  of  right  of 
way  being  present  in  terms  and  without  lim- 
itation, takes  effect  immediately  upon  the 
passage  and  approval  of  the  act  By  the  act 
of  March  S,  1875,  any  railroad  company  may 
avail  itself  of  a  like  grant  upon  compliance 
with  certain  conditions,  one  of  which  is  its 
identification  as  grantee,  the  other  a  definite 
location  of  its  line  of  route;  or,  in  other 
words,  fixity  of  grantee  must  concur  with 
fixity  of  location  before  the  grant  becomes 
operative.  It  was  held  in  the  case  of  James- 
town &  Northern  Railroad  Company  v.  Jones, 
supra,  that  the  first  condition  having  been 
complied  with,  the  second  might  be  attain- 
ed by  actual  construction  and  operation  of 
the  railroad.  Under  ail  construction  of  the 
act  of  1875,  however,  it  is  held  that  both  of 
these  conditions  must  be  complied  with  in 
one  way  or  the  other  before  the  grant  takes 
effect  There  being  no  such  limitation  im- 
posed upon  the  railroad  company  by  the  act 
of  July  2,  1864,  it  Is  apparent  that  construc- 
tion of  this  act  Is  much  more  simple,  and 
that  the  cases  passing  upon  the  requirements 
of  the  act  of  1875  have  little  or  no  applica- 
tion to  rights  claimed  under  this  act 

The  evidence  Introduced  by  plaintiff,  while 
vague  In  some  particulars,  shows  with  rea- 
sonable certainty  that  its  predecessor  and 
grantor  has  generally  compiled  with  the  re- 
quirements of  the  act  of  1864,  by  construct- 
ing a  line  of  railroad  from  a  point  on  Lake 
Superior  to  a  place  beyond  that  at  which  it 
crossed  the  lands  owned  by  appellant.  This, 
as  we  view  it  is  sufficient  as  against  any 
claim  that  may  be  asserted  by  appellant  to 
bring  into  .operation  the  terms  of  the  grant 
and  to  vest  title  to  the  right  of  way  to  that 
point  in  plaintiff.  Being  the  owner  for  right 
of  way  purposes  of  the  strip  in  question,  it 
is  entitled  to  have  its  title  quieted  as  de- 
creed by  the  district  court 

The  jndgment  of  the  district  court  is  ac- 
cordingly amnned.    All  concur. 


OOLBAN  MFO.  CO.  t.  FBOKIiBB  et  aL 

(Supreme  Court  of  North  Dakota.     April   11, 
1910.     Rehearing  Denied  June  21,  1910.) 

(Svllabiu  by  tha  Court.) 

1.  Salkb  (8  121*)— AccKPTANOB— Waivkb  or 
Defects. 

The  note  sued  on  was  given  for  the  pur- 
chase price  of  a  threshing  machine  sold  by 
plaintiff  to  the  defendants,  Wheeler  &  Moffat 
u^n  a  written  order  or  contract.  The  order 
given  by  defendants  Wheeler  &  Moffat  contain- 
ed a  provision  that,  should  any  part  of  the  ma- 
chinery be  defective,  it  should  be  returned  im- 
mediately by  Wheeler  &  Moffat  to  the  plaos 
where  it  was  received.  Also  the  following  pro- 
vision: "If  inside  of  six  da^s  after  the  date 
of  its  first  use  it  shall  fail  m  any  respect  to 
fill  the  warranty,  written  notice  to  be  given 
immediately  by  the  purcliaser  to  the  plaintiff 
at  its  ofiice  in  Peoria,  Illinois,  by  registered  let- 
ter, stating  particulariy  in  said  letter  and  no- 
tice, what  and  wherein  it  failed  to  fill  the  war- 
ranty." Also  the  following  provision:  "No 
agent  or  any  other  person  shall  be  authorized 
to  make  any  different  warranty  or  vary  or  modi- 
fy any  of  its  terms  or  waive  any  of  the  condi- 
tions of  this  one,  and  any  attempt  to  do  so  shall 
not  bind  the  company  or  affect  this  contract" 
At  the  time  of  the  receiijt  of  the  machineij  at 
Wimbledon,  and  before  it  was  unloaded  from 
the  car,  it  was  discovered  that  certain  belts  be- 
longlDg  to  the  separator  were  water-soaked  so 
as  to  be  unfit  for  use.  It  was  also  discovered 
that  some  oth«r  parts  of  the  threshing  machine 
were  missing.  Defendants  allege  in  their  an- 
swer that  Wheeler  &  Moffat  were  induced  to 
execute  and  deliver  to  the  plaintiff  this  note  and 
two  others,  and  did  so  execute  and  deliver  said 
notes,  solely  upon  the  representation  of  the 
plaintiff's  agents  that  the  missing  parts  should 
be  immediately  furnished,  and  that  they  accept- 
ed the  said  threshing  machine  upon  the  condi- 
tion that  all  the  missing  parts  should  be  imme- 
diately furnished  and  delivered  to  the  defend- 
ants Wheeler  &  Moffat,  and  upon  no  other 
condition,  and  that  the  defendants  Wheeler  & 
Moffat  took  the  threshing  machine,  believing  in 
and  reiving  upon  the  said  reore.spntntions  of  the 
plaintiffs  agents,  and  kept  the  same  for  a  few 
days ;  but  that,  notwithstanding  such  represen- 
tations, the  articles  were  never  furnished  and 
delivered  by  the  said  plaintiff,  and  the  defend- 
ants, Wheeler  &  Moffat,  returned  the  threshing 
machine  to  plaintiff's  agents.  'As  a  matter  or 
fact  they  kept  the  machine  for  about  30  days. 
At  the  close  of  the  evidence,  on  motion  of  plam- 
tiff's  counsel,  the  district  court  directed  a  ver- 
dict for  plaintiff  for  the  amount  due  on  the  note. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  «  121.*] 

2.  Sales  (|   121*)— Acceptance— Waiveb   oi- 
Defects. 

The  trial  court  by  its  order  set  aside  such 
verdict  upon  the  ground  that  the  motion  to  di- 
rect a  verdict  was  not  properly  granted.  Held, 
that  the  order  setting  aside  the  verdict  and 
granting  a  new  trial  is  erroneous, 

[E)d.  Note. — ^For  other  cases,  see  Sales,  Dec. 
Dig.  8  121.*] 
8.  Sales  (S  181*)— Delivery- Evidence. 

Held,  that'  there  was  a  delivery  of  th« 
threshing  machine  under  the  written  order. 

[Ekl.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  { 181.»] 

Appeal  from  District  Court  Barnes  Coun- 
ty;  Ei.  T.  Burke,  Judge. 

Action  by  the  Colean  Manufacturing  Com- 
pany ncalrst  M.  T/.  FockW  and  ottiPrs.    Ver- 
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diet  directed  for  plaintiff,  and,  from  an  or- 
der granting  a  new  trial,  plaintiff  appeals. 
Reversed  with  directions. 

Tamer,  Wright  &  Lewis  and  J.  W.  Tilly,  for 
appellant    Parks  &  CNsberg,  for  respondents. 

OABMODY,  J.    This  Is  an  action  apon  a 
promissory   note  of   which  .the  defendants 
Wheeler  &  Moffat  are  makers.    At  the  time 
of  the  execution  and  delivery  of  the  note 
defendants  Fec&ler  Bros.  Indorsed  thereon 
their  written  guaranty  of  the  payment  of 
the  note  at  maturity  or  at  any  time  there- 
after, waiving  protest,  etc.     This  note  was 
given  as  part  of  the  purchase  price  of  cer- 
tain threshing  machinery  purchased  by  the 
defoidants  Wheeler  &  iSotltit  from  the  plain- 
tlfl  under  a  written  order  or  contract    This 
Is  an  ordinary  order  commonly  used  In  the 
sale  and  purchase  of  threshing  machinery  In 
this  country.    The  order  was  given  through 
Feckler  Bros.,  who  were  the  local  agents  at 
Wimbledon  for  the  plaintiff.    The  authority 
of  these  agents  was  evidenced  by  a  written 
agency  contract  and  was  limited  to  receiving 
orders  for  machinery  and  forwarding  them 
to  the  plaintiff  for  approval,  to  receiving  and 
delivering  machinery,  and  making  settlement 
therefor  In  accordance  with  the  terms  of  the 
order  given  for  such  machinery.    The  order 
given  by  defendants  Wheeler  &  Moffat  con- 
tained a  provision  that  should  any  part  of 
the  machinery  be  defective,  it  should  be  re- 
turned immediately  by  Wheeler  &  Moffat  to 
the  place  where  it  was  received.    Also  the 
following  provisions :    "If,  inside  of  six  days 
after  the  date  of  Its  first  use,  it  shall  fail 
In  any  respect  to  fill  the  warranty,  written 
notice  to  be  given  Immediately  by  the  pur- 
chaser to  plaintiff  at  its  office  In  Peoria,  Illi- 
nois, by  registered  letter,  stating  particularly 
in  said  letter  and  notice  what  and  wherein 
It  faUed  to  fill  the  warranty."    Also  the  fol- 
lowing provisions:     "No  agent  or  any  other 
person  shall  be  authorized  to  make  any  dif- 
ferent warranty  or  vary  or  modify  any  of  Its 
terms,  or  waive  any  of  the  conditions  of  this 
one  and  any  attempt  to  do  so  shall  not  bind 
the  company  nor  affect  this  contract"     At 
the  time  of  the  receipt  of  the  machinery  at 
Wimbledon  and  before  it  was  unloaded  from 
the  car,  It  was  discovered  that  certain  belts 
belonging  to  the  separator  were  water-soak- 
ed, so  as  to  be  unfit  for  use.     It  was  also 
discovered  that  the  rig  was  short  the  follow- 
ing Items,  to  wit :    One  northwest  belt  guide, 
one  flax  sieve,  one  truck  wagon  and  tank, 
doubletrees    and   neck    yoke    of    separator, 
screen  for  shoe,  and  straw  grates  for  the  en- 
gine.    Feckler  Bros,    at  once   notified   the 
plaintiff  by  letter  of  the  water-soaked  condi- 
tion of  the  belts  and  of  the  missing  parts, 
and  notified  the  plaintiff  that  they  would  re- 
turn the  belts  to  It  by  freight  and  that  they, 
Fedder  Bros.,  could  furnish  the  buyers  new 
belts,  which  they  did.    The  tank  and  truck 
came  a  few  days  after.    The  other  parts,  the 
sieve  and  straw  grates  did  not  come  until 
after  the  defendants  Wheeler  &  Moffat  re- 


turned the  machine  to  WimMedon.  whicSb  was 
about  30  days  after  they  took  it  out  The 
northwest  belt  guide  was  nevw  fumlabed. 
Defendants  allege  in  their  answer  that  Wbed- 
er  &  Moffat  were  induced  to  execute  and  d»> 
liver  to  the  plaintiff  this  note  and  two  others, 
and  did  so  execute  and  deliver  said  notea 
solely  upon  the  representationa  of  the  plain- 
tiff's agents  that  the  missing  parts,  herein- 
before referred  to,  would  be  immediately  fur- 
nished to  said  Wheeler  &  MofTat  and  that 
they  accepted  the  said  threshing  machine  up- 
on the  condition  that  all  the  articles,  here- 
inbefore referred  to,  should  be  immediately 
furnished  and  delivered  to  the  defendants 
Wheeler  &  Moffat,  and  upon  no  other  condi- 
tion, and  that  defendants  Wheeler  &  Mof- 
fat took  the  threshing  machine,  believing  In 
and  relying  upon  the  said  representations  of 
the  plaintiff's  agents,  and  kept  the  same  for 
a  few  days;  but  that  notvrlthstandlng  sncfa 
representations,  the  articles  were  never  fur- 
nished and  delivered  by  the  said  plaintiff  and 
the  defendants  Wheeler  &  Moffat  returned  the 
threshing  machine  to  plaintiff's  agents,  and 
that  plaintiff  afterwards  appropriated  such 
threshing  machine  to  Its  own  use.  In  Jan- 
uary, after  the  return  of  the  machinery,  Oie 
plaintiff  foreclosed  its  mortgage  thereon,  and. 
having  duly  credited  the  proceeds  of  the  sale, 
brought  this  action  on  the  note  remaining  un- 
paid. There  was  a  jury  trial  which  resulted 
in  a  directed  verdict  and  Judgment  for  the 
plaintiff  for  the  entire  amount  of  the  note 
and  interest  The  defendants  afterwards,  on 
a  settled  case,  moved  for  a  new  trial,  which 
was  granted.     This  appeal  is  from  such  rullns. 

The  only  error  assigned  in  this  court  is 
that  the  court  erred  in  granting  defends  nt.s' 
motion  for  a  new  trial.  At  the  trial,  after 
introducing  the  note  and  the  notary's  certif- 
icate of  protest  of  said  note  in  evidence, 
plaintiff  rested  its  case  and  in  rebuttal  intro- 
duced In  evidence  Exhibit  G,  the  chattel  mort- 
gage given  by  defendants  Wheeler  &  Moffat 
to  plaintiff  and  Exhibit  H,  the  report  of  sale 
under  the  foreclosure  of  such  chattel  mort- 
grage.  During  the  cross-examination  of  de- 
fendants' witnesses  plaintiff  introduced  in 
evidence  Exhibits  C,  D,  E,  and  F.  Exhibit 
O  is  a  letter  written  by  Feckler  Bros,  to 
George  Edgertpn,  the  plaintiff's  manager  at 
Fargo,  of  date  November  23,  1906,  Inclosing  a 
bill  of  $23.79,  part  of  which  was  in  connec- 
tion with  the  sale  of  the  threshing  machine 
to  Wheeler  &  Moffat  Exhibit  I>  is  an  item- 
ized bill  inclosed  in  Exhibit  C.  Exhibit  E  ia 
a  letter  dated  August  SO,  1906,  by  Fedder 
Bros,  to  plaintiff,  inclosing  the  npte  sued  on 
and  two  others,  an  original  and  duplicate 
mortgage,  an  original  and  duplicate  copy  of 
earning  contract  all  given  by  Wheeler  & 
Moffat  in  settlement  for  the  threshing  ma- 
chinery. Exhibit  F  is  a  letter  dated  July  6, 
1905.  by  Feckler  Bros,  to  plaintiff  at  Flargo, 
inclosing  order  of  Wheeler  &  Moffat  for  the 
threshing  machine. 

Defendant  M.  L.  Feckler  testified  that 
when  they  unpacked  the  threaihlng  machine 
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in  the  latter  part  of  August,  1906,  tbejr  found 
tlie  belts,  hereinbefore  mentioned,  rotten  and 
water-Boaked,  and  the  other  parts  hereinbe- 
fore mentioned  missing.  They  immediately 
notified  the  company  by  letter  (Bxhildt  3), 
Introduced  In  evidence  by  defendants,  wbidi 
Is  as  follows:  "On  unloading  and  unpacking 
the  rig  yon  shipped  us  for  Messrs.  Wheeler 
&  MoCat,  we  find  the  following  belts  that 
were  packed  in  the  blower  are  badly  soaked 
and  rotted  and  the  purchasers  have  refused 
to  accept  them  as  they  are  unfit  for  use ;  viz : 
one  20'  6"  leather  belt,  one  10'  4"  leather 
belt,  two  12'  2"  leather  belts.  These  belts 
we  will  return  to  yon  by  freight  so  that  you 
can  see  the  condition  they^  are  In.  If  accept- 
able we  can  furnish  the'  buyers  with  new 
belts  as  we  carry  a  stock  of  leather  belting, 
but  It  is  possible  that  you  would  prefer  to 
forulBh  them  yourself.  If  this  is  the  case, 
we  would  ask  yon  to  ship  us  the  above  de- 
scribed belts  as  soon  as  possible  by  freight; 
In  either  case  we  would  ask  you  to  advise  us 
what  to  do  with  them.  We  also  find  the  rig 
Is  short  of  .the  following  items  specified  in 
the  order,  viz.:  One  northwest  belt  guide; 
one  flax  sieve,  one  truck  wagon  and  tank, 
doubletrees  and  neck  yoke  for  separator, 
screen  for  shoe  and  straw  grates  for  the  en- 
gine. As  we  must  have  these  parts  at  once, 
we  would  ask  you  to  make  an  Immediate 
shipment  of  the  same  and  follow  with  trac- 
er." He  also  testified  that  Wheeler  &  MofCat 
were  present,  refused  to  take  the  machinery, 
for  the  reason  that  it  was  incomplete,  but 
finally  took  it  on  being  promised  by  Feckler 
Bros,  that  the  missing  parts  would  be  fur- 
nished immediately.  The  tank  and  truck 
came  about  five  days  after  they  took  the  ma- 
chine ;  the  other  parts,  except  the  northwest 
belt  guide,  after  the  machine  was  returned. 
The  rotten  belts  were  furnished  by  Feckler 
Bros.  The  machine  was  pulled  in  and  left 
in  Feckler  Bros.'  yard,  but  they  exercised  no 
control  over  it  except  to  see  that  It  was  all 
there.  They  sent  J.  J.  Feckler  to  Fargo  to 
see  the  head  man  there.  They,  Feckler  Bros., 
furnished  defendants  Wheeler  &  Moffat  with 
old  fines  to  make  grates.  One  of  the  com- 
pany's experts  came  out  and  endeavored  to 
make  a  grate  and  fix  the  machine,  but  that 
was  a  failure.  Defendants  Wheeler  &  Mof- 
fat attempted  to  operate  the  threshing  ma- 
chine for  a  period  of  about  80  days,  and 
threshed  for  three  different  persons. 

J.  J.  Feckler  testified  to  about  the  same 
thing,  and.  In  addition,  that  he  telephoned 
the  agent  at  Fargo  with  whom  they  had  all 
their  dealings  about  the  parts  that  were 
tnisslng,  and  that  the  machine  was  refused 
until  they  were  furnished,  and  that  the  agent 
at  Fargo  said  to  go  ahead  and  have  them 
take  out  the  machine,  and  he  would  furnish 
the  missing  parts  forthwith ;  that  be,  Feckler, 
went  down  to  Fargo  and,  saw  Edgerton,  the 
agent,  abont  sending  out  experts,  and  Edger- 
ton said  to  have  the  purchasers  take  out  the 
machine  and  get  along  the  best  they  could 


until  the  company  could  get  tt  In  order ;  that 
plaintiff  would  do  everything  in  Its  power  to 
get  the  machine  In  running  order  and  furnish 
these  parts  to  keep  the  machine  out 

Defendant  Robert  Moffat  testified  that  he 
was  an  expert  thresher ;  that  be  and  Wheder 
took  the  machine  out,  but  could  not  make  it 
work;  that  plain tlfTs  expert  was , there  and 
could  not  make  It  work ;  that,  when  they  took 
the  machine  out,  he  knew  they  could  not 
thresh  without  grates,  knew  some  of  the  parts 
were  gone.  Feckler  Bros,  induced  them, 
Wheeler  &  Moffat,  to  settle  for  the  machine 
by  promising  that  the  defective  and  missing 
parts  would  be  furnished.  The  defendants 
Introduced  in  evidence  Exhibit  1,  the  agency 
contract,  and  Exhibit  2,  the  order  given  by 
defendants  Whot-ler  &  Moffat  for  the  thresh- 
ing machine. 

The  evidence  further  shows  that  the  de- 
fendants Wheeler  &  Moffat  took  the  thresh- 
ing machine  and  settled  for  It  the  same  day 
it  arrived  In  Wimbledon.  The  defendants 
Wheeler  &  Moffat  knew,  when  they  settled 
for  the  threshing  '  machine,  that  the  belts 
were  so  water-soaked  as  to  be  unfit  for  use 
and  knew  which  parts  were  missing.  They 
may  have  had  the  right  to  refuse  to  receive 
the  machinery,  but  this  they  did  not  do.' 
They  deceived  and  settled  for  It,  knowing 
the  condition  that  It  was  in.  The  belts  were 
replaced  by  new  ones,  and  the  tank  and 
truck  were  received  by  them  shortly  after 
making  the  settlement  The  purchasers  by 
taking  the  threshing  machine  and  settling  for 
it  in  its  then  condition  elected  to  rely  upon 
their  contract  with  plaintiff.  Defendants 
Wheeler  &  Moffat  had  the  right  to  expect 
plaintiff  to  furnish  all  the  missing  parts. 
Plaintiff  not  having  done  so,  Wheeler  &  Mof- 
fat may  have  had  an  action  against  plaintiff 
for  damages,  but,  by  receiving  and  settling 
for  the  machinery  with  knowledge  of  Its  de- 
fective condition,  they  waived  their  right  to 
rescind  the  contract  on  that  ground.  There 
is  no  fraud  set  up  as  a  reason  for  rescinding 
the  contract  Neither  is  there  any  claim 
that  defendants  Wheeler  &  Moffat  made  any 
attempt  to  comply  with  the  iwovislons  of  the 
contract  The  promise,  if  any,  made  by 
Feckler  Bros.,  or  by  E^erton,  to  defendants 
Wheeler  &  Moffat,  that  plaintiff  would  fur- 
nish the  missing  parts  and  replace  the  belts, 
did  not  constitute  a  new  contract,  as  the  con- 
tract already  existing  between  the  plaintiff 
and  the  defendants  Wheeler  &  MOtfat  re- 
quired the  plaintiff  to  furnish  all  the  missing 
and  defective  parts  and  put  the  threshing 
machine  In  running  order.  The  same  con- 
tract required  defendants  Wheeler  8c  Mof- 
fat to  give  plaintiff  notice  by  registered  let- 
ter and  otherwise  of  the  failure  of  the 
threshing  machine  to  properly  perform  the 
work  for  which  they  purdiased  It,  bnt  they 
never  gave  such  notice.  Neither  was  the 
plaintiff  ever  notified  that  Wheeler  &  Moffat 
refused  to  take  the  machine  or  that  Feckler 
Bros,  or  S]dgerton  made  Wheeler  &  Moffat 
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any  promises  to  Induce  them  to  take  tbe  ma- 
chinery. The  defendants  contend  that  the 
bnyera  refused  to  accept  the  machinery  and 
make  settlement  under  tbe  written  order, 
and  by  so  refusing  to  take  the  threshing  ma- 
chine their  contractual  relations  under  the 
written  contract  were  terminated.  That  the 
subsequent  conditional  taking  of  the  machin- 
ery and  the  signing  of  the  notes  were  not 
under  the  terms  of  the  written  contract,  but 
were  under  a  new  and  different  contract.  In 
this  contention  they  are  In  error.  The  case 
of  Nichols  ft  Shepard  Co.  v.  John  B.  Paul- 
son ft  Bro.,  6  N.  D.  400,  71  N.  W.  136,  and 
the  case  of  the  Colean  Mfg.  Co.  t.  Blanchett, 
16  N.  D.  S41,  113  N.  W.  614,  cited  by  defend- 
ants, are  not  In  point  In  the  case  of  Nich- 
ols &  Shepard  Co.  v.  John  E.  Paulson,  one 
Spearing  gave  a  written  order  to  the  general 
agent  of  plaintiff  for  the  purchase  of  a  steam 
threshing  outfit  As  part  of  the  considera- 
tion Spearing  was  to  deliver  to  plaintiff  a 
secondhand  engine.  Spearing  signed  one  of 
the  printed  contracts  of  the  character  gen- 
erally used  by  machine  companies.  Spear- 
ing claimed  that  the  printed  contract  and  the 
notes  he  was  to  execute  for  the  balance  of 
tue  purchase  price  of  the  threshing  machine 
aside  from  the  secondhand  engine  were  to  be 
placed  In  the  First  National  Bank  of  HUls- 
boro,  and  left  there  until  he  had  an  oppor- 
tunity to  try  the  machine  for  10  days,  and, 
if  upon  such  trial  it  proved  satisfactory,  then 
the  contract  and  notes,  should  be  delivered. 
If  the  trial  was  unsatisfactory,  Spenrlng 
should  return  the  outfit.  When  the  machin- 
ery came  to  Hillsboro.  Spearing  refused  to 
receive  it,  except  conditionally  upon  trial  in 
accordance  with ,  what  he  testified  was  the 
oral  contract  with  the  general  agent,  and  did 
not  receive  the  machine  until  the  notes  and 
contract  were  placed  in  the  First  National 
Bank  of  HiUsboro.  not  to  be  delivered  until 
hoth  parties  so  directed.  Spearing  returned 
the  rif;  and  purchased  another  rig  from  John 
E.  Paulson  ft  Bro.  for  part  payment  of 
which  he  delivered  them  the  secondhand  en- 
gine in  controversy.  Nichols  &  Shepard  then 
brought  an  action  to  recover  possession  of 
the  engine  from  Paulson.  The  court  says: 
"When  the  machinery  forwarded  by  plaintiff 
for  Spearing  reached  HiUsboro,  Spearing  re 
fused  to  receive  the  same,  except  condition- 
ally upon  trial.  In  accordance  with  what  he 
swears  was  the  oral  contract  with  the  gen- 
eral agent  Plaintiff  claims  that  tbe  general 
agent  had  no  authority  to  make  such  contract, 
as  Spearing  well  knew,  by  direction  to  agents 
printed  upon  the  contract  which  be  uad  sign 
ed.  We  may  grant  that  to  be  true.  Never- 
theless the  fact  remains  that  Spearing  re- 
fused to  receive  tbe  outfit  upon  any  other 
terms  than  upon  trial.  If  the  contract  that 
he  had  signed  and  left  with  the  general  agent 
bad  been  in  fact  delivered,  so  as  to  become 
operative,  then  this  refusal  was  a  direct 
breach  of  such  contract.  Such  contract  was 
executory,  and  no  title  to  the  property  pass- 


ed nntU  the  buyer  acc^ted  it    Rer.  Codes 
1895,   S   3653.     The  refusal   to   accept    may 
have  given  plaintiff  a  right  to  recover  dam- 
ages, but  the  property  remained  the  property 
of  the  seller,  and  the  title  to  the  second tmnd 
engine  that  was  to  be  given  in  part  payment 
remained  in   the  buyer.     These   condltiooa 
existing,  the  local  agents  delivered  the  oat- 
flt  to  Spearing  upon  trial;  in  accordance  with 
what  he  Insisted  was  the  contract    Sucb  de- 
livery was,  of  course,  conditional,  and  pass- 
ed no  title.     Plaintiff  Insists  that  the  local 
agents  were,  to  the  knowledge  of  Spearing, 
unauthorized  to  make  such  conditional   de- 
livery.    This  may  be  granted.     It  may   be 
true  that  plaintiff  might  have  retaken    tbe 
outfit  Immediately  upon  such  delivery.     Bat 
that  fact  could  not  convert  the  conditional 
delivery  which  was  made  into  an  nnconditloa- 
al  delivery  that  was  not  made.    It  could  not 
cast  upon  the  buyer  title  to  property  that  he 
refused  to  accept    The  Utle  to  both  the  thresh- 
ing outfit  and  tbe  secondhand  engine  remain- 
ed Just  as  it  was  prior  to  audi  conditional 
delivery."     See,  also,  Nichols  &  Shepard  Co. 
V.  First  National   Bank  of  HiUsboro,  6  N. 
D.  404,  71  N.  W.  135. 

In  Colean  Mfg.  Co.  v.  Blanchett  "which 
was  an  action  for  the  foreclosure  of  a  chat- 
tel mortgage,  the  defendant  signed  an  order 
for  the  purchase  of  a  threshing  machine  and 
attachments  from  the  plaintiff.  The  order 
was  an  absolute  one  and  contained  no  con- 
ditions except  the  conditions  connected  with 
the  warranty  provisions.  The  machine  was 
shipped  to  Grand  Forka  Prior  to  the  de- 
livery to  the  defendant  he  claimed  that  a 
new  contrnct  was  entered  Into  between  blm 
and  plaintiff  through  Its  agents.  The  new 
contract  was  orjil,  and  provided  for  a  sale 
on  the  same  terms  as  the  written  order,  ex- 
cept that  he  had  a  right  to  try  the  machine, 
and  return  it  if  it  did  not  do  satisfactory 
work.  He  testified  that  the  notes  and  mort- 
gage were  gigued  on  this  express  condition, 
and  that  they  were  not  to  be  delivered  to 
plaintiff  at  all  until  after  a  satisfactory  trial, 
hut  were  to  be  placed  in  some  bank  In  Grand 
Forks  for  final  delivery  to  plaintiff  or  de- 
fendant dependent  upon  tbe  result  of  tbe  tri- 
al. Plaintiff  claimed  that  a  written  contract 
conid  not  be  changed  by  an  oral  agreement 
unless  tbe  agreement  was  wholly  executed; 
that  tbe  plaintiff  was  not  bound  by  any  oral 
agreement  or  understanding  made  by  its 
salesman  at  the  time  of  tbe  delivery  of  the 
machinery  In  conflict  with  the  terms  of  the 
written  order  not  brought  to  the  knowledge 
of  tbe  plaintiff  and  agreed  to  by  It;  that  a 
written  contract  cannot  be  varied  by  parol 
unless  executed  by  the  parties  after  Its  terms 
had  been  varied  by  agreement  Tbe  court 
held  that  those  principles  had  no  applica- 
tion, as  the  machine  was  delivered  for  trial 
only  under  tbe  oral  contract  As  hereinbe- 
fore stated,  defendants  *Wheeler  ft  Moffat 
might  have  refused  to  accept  the  machinery, 
but,  having  aixepted  it  knowins  Ita  conJi- 
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Hon,  tbey  bare  no  remedy  except  under  the 
terms  of  the  written  contract  See  Reeves 
T.  I.«wls.  125  N.  W.  280. 

Finding  no  error  In  directing  a  verdict  for 
the  plaintiff,  the  order  setting  aside  sncb  ver- 
dict and  granting  a  new  trial  is  reversed, 
and  the  district  court  directed  to  enter  judg- 
ment for  the  plaintiff  upon  the  verdict.  All 
concur. 


STATE  V.  WRIGHT, 

(Supreme  Court  of  North  Dakota.    May  14^ 
1010.) 

(8i/Uabiu  ly  the  Court.) 

1.  CanriNAi-  Law  (§  753*)— Tbial— Dibectino 
Acquittal. 

Error  cannot  be  predicated  upon  the  refusal 
of  the  court  at  the  close  of  tiie  state's  case  to 
advise  an  acquittal  as  the  Jury  is  not  bound  by 
such  advice,  and  the  court  cannot,  on  such  ap- 
plication, say,  as  a  matter  of  law,  that  the  evi- 
dence is  Inxufficient  to  support  a  conviction,  nor 
prevent  the  jury  from  giving  a  verdict,  but  such 
question  may  be  disposed  of  by  the  court  on 
motion  for  new  trial  in  case  of  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal  I-ew, 
Cent  Dig.  H  1727-1730;   Dec.  Dig.  {  753.*] 

2.  Cbtmtwal  Law  (J  1178*)— Appkai/— Briei^ 
Sufficiency. 

Assignments  of  error  not  supported  in  ap- 
pellant's brief  by  argument  or  citation  of  au- 
thorities will  not  be  noticed  by  this  court.  Rule 
14  (01  N.  W.  viii)  which  is  applicable  to  the 
preparation  of  briefs  in  criminal  causes,  among 
other  things  provides:  "In  the  body  of  his 
brief  appi'llant  shall  pre.«ent  his  reasons  in  sup- 
port of  each  error  assigned,  with  a  concise  state- 
ment of  the  principles  of  law  applicable  thereto 
with  authorities  supporting  the  same,  treating 
each  assignment  relied  upon  separately,  and 
such  errors  as  are  merely  aasigned  and  not  sup- 
ported in  the  body  of  the  brief  by  reasons  or 
authorities  will  be  deemed  to  have  been  aban- 
doned." Sncb  rule  will  be  adhered  to  and  en* 
forced  unless  exceptional  reasons  appear  why 
the  same  should  be  relaxed.  No  such  reasons 
appear  in  the  case  at  bar, 

[EM.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {<  3011-3013;   Dec,  Dig.  i  1178.*] 

8.  Chimin al  Law  (i  1141*)  —  Appeal  —  Pbe- 

BUMPTIONB. 

The  presumption  obtains  in  criminal  as  well 
as  civil  appeals  that  the  record  is  free  from  er- 
ror, and  the  appellant  has  the  burden  of  af- 
firmatively showing  the  existence  of  error. 

{Rd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  3014,  3015 ;   Dec.  Dig.  f  1141.*] 

4.  CRiiniTAL  Law  (|  970*)— Motion  in  Abekst 

— SUFFICIEMCT   OF    INFOBMATION. 

Following  the  rule  announced  In  State  v. 
Johnson.  17  N,  D.  554,  118  N,  W.  230,  held 
that  when  the  sufSciency  of  the  allegations  in 
an  information  is  first  challenged  by  motion 
in  arrest  of  judgment,  the  same  will  be  con- 
strued with  less  strictness  than  when  the  suffi- 
ciency thereof  is  raised  by  demurrer;  and 
where  the  information  states  facts  constituting 
•n  offense  in  general  words  and  substantially  in 
the  language  of  the  statute  defining  the  offense, 
the  information  will  be  held  sufficient  as  against 
attack  by  motion  in  arrest  of  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  2445-2462;    Dec,  Dig.  {  970.*] 

Spalding  and  Ellsworth,  JJ.,  dissenting. 


Appeal  from  District  Court,  Barlelgh  Coun- 
ty ;  W.  H.  Winchester,  Judge. 

William  Wright  was  convicted  of  an  es- 
cape, and  h«  appeals,    AflSrmed. 

W.  L  Smith,  for  appellant  Andrew  Mil- 
ler, Atty.  Gen.,  R.  N.  Stevens,  and  H.  R. 
Bemdt  for  the  State. 

FISE,  J.  Appellant  was  convicted  in  the 
district  court  of  Burleigh  county  of  the 
crime  of  escaping  from  prison.  He  thereaft- 
er moved  for  a  new  trial  and  in  arrest  of 
judgment  which  motions  were  denied,  and 
he  has  appealed  from  the  Judgment  of  con- 
viction and  from  the  orders  denying  such 
motions.  Numerous  alleged  errors  are  a»- 
signed  In  appellant's  brief,  but  it  will  be  un- 
necessary to  notice  them  all  In  detail.  Prior 
to  noticing  the  various  assignments  of  error, 
we  will  briefly  refer  to  the  facts. 

Appellant,  at  the  time  of  the  alleged  of- 
fense, was  serving  a  term  in  the  penitentiary 
pursuant  to  a  judgment  of  the  district  court 
of  Grand  Forks  county.  He  and  others  had 
been  working  in  a  hay  field  connected  with 
the  penitentiary  grounds  during  the  day  un- 
der the  supervision  of  one  of  the  penitentiary 
guards,  and  In  the  evening,  as  the  guard  and 
others  were  leaving  such  field  to  return  to 
such  penitentiary,  appellant  and  another 
were  ordered  by  the  gimrd  to  remain  In  the 
field  for  a  short  time  for  the  purpose  of  rak- 
ing up  a  little  hny,  after  which  they  were 
to  follow  the  guard  to  the  penitentiary.  In- 
stead of  doing  as  thus  directed  they  ran 
away,  and  were  thereafter  captured  some  dis- 
tance away. 

It  Is  claimed,  first  that  the  trial  court 
erred  in  denying  defendant's  motion  made 
at  the  close  of  the  state's  case  to  advise  a 
verdict  of  acquittal,  the  contention  being  that 
the  state  had  failed  to  establish  Its  case  by 
showing  that  the  escape  was  accomplished  by 
means  of  fraud  as  alleged.  A  sufBcient  an- 
swer to  such  contention  Is  that  error  cannot 
be  predicated  upon  such  a  ruling.  Section 
10,017,  Rev.  Codes  1905,  which  is  the  same 
as  section  1118  of  the  Penal  Code  of  Cali- 
fornia, provides:  "If,  at  any  time  after  the 
evidence  on  either  side  is  closed,  the  court 
deems  it  Insufficient  to  warrant  a  conviction, 
it  may  advise  the  jury  to  acquit  the  defend- 
ant But  the  Jury  are  not  bound  by  the  ad- 
vice, nor  can  the  court  for  any  cause,  pre- 
vent the  jury  from  giving  a  verdict."  The 
Supreme  Court  of  California  has  decided, 
and  we  think  correctly,  that  an  exception  to 
the  refusal  of  the  court  to  advise  an  acquit- 
tal is  not  authorized.  People  v.  Lewis,  124 
Cat.  551.  553,  57  Pac.  470,  45  L  R.  A.  783. 
See,  also,  People  v.  Daniels,  1(»  Cal.  262,  88 
Pac.  720;  People  v.  StoU,  143  Cat  689,  77 
Pac.  818. 

In  People  v.  Lewis,  Temple,  J.,  in  deliver- 
ing the  opinion  of  the  court  said :   "I  think 
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no  exception  Is  authorized  to  a  refusal  of 
the  court  to  give  such  advice.  Had  it  been 
given,  the  Jury  would  not  be  bound  to  obey 
it  If  the  defense  was  satisfied  that  there 
was  a  total  lack  of  evidence  upon  some  es- 
sential issue,  It  could  have  submitted  the 
case  upon  the  evidence  of  the  prosecution. 
But,  as  It  did  not  do  so,  it  was  proper  for  the 
court  on  just  terms  to  allow  the  defect  to 
be  supplied  at  any  time  before  the  final  sub- 
mission of  the  case." 

In  People  v.  Daniels,  supra,  it  was  held, 
"that  the  obvious  effect  of  this  provision  of 
the  Code  Is  to  take  from  the  court  the  power 
to  determine,  as  a  matter  of  law,  at  the  close 
of  the  evidence  for  the  prosecution,  that 
such  evidence  is  insufficient" 

We  do  not  overlook  the  fact  that  in  the 
later  case  of  People  v.  Ward,  145  Cal.  736, 
79  Pac.  448,  the  rule  announced  in  People  v. 
liewis,  supra,  wai  disapproved.  The  decision 
is,  however,  by  a  divided  court  but  two  of 
the  Judges  concurred  generally  with  the  writ- 
er of  the  opinion,  while  Judges  Angellotti, 
McF^rland,  and  Van  Dyke  merely  concurred 
in  the  Judgment,  and  Shaw,  J.,  dissented. 
We  deem  the  rule  announced  by  Temple,  J., 
In  People  v.  Lewis,  both  sound  and  supported 
by  the  weight  of  authority.  It  is  entirely 
clear  that  under  the  provisions  of  section  10,- 
017,  Rev.  Oodes  1905,  the  court  is  powerless 
to  take  the  case  from  the  Jury  for  any  cause. 
"It  may  advise  the  Jury  to  acquit  the  defend- 
ant; but  the  Jury  are  not  bound  by  the  ad- 
vice, nor  can  the  court  for  any  cause,  pre- 
Y&at  the  Jury  from  giving  a  verdict."  In 
tlie  light  of  this  statutory  language  it  would 
seem  plain  that  error  cannot  be  predicated  up- 
on such  adverse  ruling.  By  said  statute  the 
Legislature  has  vested  in  the  court  the  power, 
in  its  discretion,  to  advise  an  acquittal,  but 
no  legal  duty  to  give  such  advice  is  thereby 
imposed.  Hence,  error  cannot  t>e  assigned 
upon  a  refusal  to  so  advise  the  Jury.  The 
following  authoritiee  lend  support  to  these 
views:  MeCray  v.  State,  46  Fla.  80,  34  South. 
5;  Goldman  t.  State,  75  Md.  621,  23  Atl. 
1097;  State  t.  Lynn,  3  PennewllI  (Del.)  316, 
51  Atl.  878;  State  v.  Brown,  72  N.  J.  Law, 
364,  60  Atl.  1117. 

In  McOay  v.  State,  it  was  said:  "While 
the  trial  Judge  would  have  the  right  after 
all  the  evidence  In  a  criminal  case  had  been 
submitted,  if  he  was  clearly  satisfied  that  all 
of  said  evidence  would  not  warrant  or  sup- 
port a  verdict  of  guilty,  to  instruct  the  Jury 
to  acquit  this  is  a  matter  resting  entirely 
within  the  discretion  of  the  trial  Judge,  and 
no  error  can  be  predicated  upon  his  failure 
or  refusal  so  to  do." 

From  the  opinion  in  Goldman  v.  State  we 
qnote  as  follows:  "The  second  exception, 
which  we  shall  consider  with  the  first  was 
taken  to  the  refusal  of  the  court  to  instruct 
the  Jury  to  render  a  verdict  of  not  guilty  as 
to  John  Murphy,  on  the  ground  that  the  evi- 
dence was  insufficient  to  convict  him.  Now, 
it  is  too  well  established  in  this  state  to  be 


serloiuly  questioned  that  in  the  trial  of  all 
criminal  cases  the  Jury  sliall  be  the  Jadges 
of  law  as  well  as  of  fact  •  •  •  [ClOng 
numerous  cases.]  In  all  of  these  cases  it 
was  held  that  a  Jury  would  not  be  tmond  by 
any  instructions  given  by  the  wort,  but 
could  disregard  them.  The  court  may,  In  its 
discretion,  advise  the  Jury  as  to  the  law 
and  legal  effect  of  itbe  evidence,  bat  is  not 
bound  to  do  so,  and,  being  a  matter  entire- 
ly within  its  discretion,  its  refusal  to  do  so 
cannot  be  reviewed  by  this  court" 

In  State  T.  Lynn  defendant  asked  the 
court  at  the  conclusion  of  the  state's  evi- 
dence, to  instruct  the  Jury  to  acquit  the  de- 
fendant and  in  refusing  an  exception  to  an 
adverse  ruling  the  court  said:  "We  cannot 
note  an  exception  to  this.  •  •  •  Yon 
can  reach  this  in  another  way.  When  we 
come  to  charge  the  Jury,  you  can  then  ask 
the  court  to  direct  the  Jury  to  return  a  ver- 
dict of  not  guilty.  Then  you  can  except 
properly.  But  this  is  not  the  place  or  the 
time." 

In  State  v.  Brown,  supra,  we  find  the  fol- 
lowing language :  "The  seventh  cause  for  re- 
versal is  that  the  trial  court  refused  to  di- 
rect a  verdict  for  the  defendant  notwith- 
standing a  motion  was  made  therefor.  The 
direction  of  a  verdict  in  a  criminal  case  is  a 
matter  resting  In  the  discretion  of  the  court 
and  the  refusal  of  the  court  to  so  direct  is 
not  reviewable  on  error." 

It  is  next  contended  that  the  court  erred 
in  denying  defendant's  motion  for  a  new  tri- 
al. Counsel  tat  appellant  in  support  of  bis 
contention,  merely  refers  us  to  the  several 
alleged  errors  set  out  in  his  motion  without 
In  any  manner  supporting  his  contention  by 
argument  or  citation  of  authorities,  and  he 
assumes  it  to  be  the  duty  of  this  court  to 
search  the  record  to  ascertain  whether  any 
or  all  of  such  alleged  errors  are  well  found- 
ed. We  quote  from  counsel's  brief:  "We 
take  it  to  be  the  duty  of  the  attorneys  ap- 
pearing in  the  trial  of  a  criminal  case,  on 
behalf  of  the  state  as  well  as  of  the  defend- 
ant who  are  officers  of  the  court,  and  also 
the  duty  of  the  court  to  see  that  an  accused 
has  a  fair  trial,  and  that  he  is  not  deprived 
of  his  personal  liberty  without  due  proeess 
of  law.  So  that  If  the  record  in  this  case 
as  presented  to  this  court  in  any  portion  of 
it  discloses  that  some  part  or  parts  of  the 
procedure  by  which  the  Judgment  appealed 
from  was  reached  was  contrary  to  the  law 
governing  such  matters,  then  this  court  will 
rectify  sudi  error  by  revering  the  decision 
whether  or  not  we  in  our  brief  present  rea- 
sons and  authorities  for  so  doing.  Pursuant 
to  this  thought  we  invite  the  court's  particu- 
lar attention  to  the  record  in  this  case  and 
the  assignmmt  of  errors  on  pages  18  and  19 
of  this  brief."  We  do  not  understand  the 
rule  to  be  as  thus  stated  by  couns^  By 
rule  20  of  this  court  (91  N.  W.  xi),  the  prep- 
hration  of  briefs  in  criminal  cases  Is  govern- 
ed (with  certain  modifications  not  hen  ma- 
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terlal)  by  the  rulee  regnlating  the  prepara- 
tion of  briefs  in  clrll  causes,  and  rule  14,  re- 
lating to  briefs  in  civil  cauaes  not  to  be 
tried  anew  on  appeal,  provides,  among  other 
things:  "In  the  body  of  his  brief  appellant 
shall  present  his  reasons  In  support  of  each 
error  assigned,  with  a  concise  statement  of 
the  principles  of  law  applicable  thereto,  with 
authorities  supporting  the  same,  treating 
each  assignment  relied  upon  separately,  and 
such  errors  as  are  merely  assigned  and  not 
supported  in  the  body  of  the  brief  by  reasons 
or  anthoritlefl  will  be  deemed  to  have  been 
Abandoned."  We  know  of  no  reasbn  why 
snch  rule  should  be  relaxed  in  favor  of  the 
appellant  in  the  case  at  bar.  The  presump- 
tion always  obtains  in  criminal  as  well  as 
civil  appeals  that  the  record  is  free  from  er- 
ror, and  the  appellant,  who  alleges  the  exist- 
ence of  error,  has  the  burden  of  affirmatively 
showing  that  sudt  error  exists.  Appellant 
has  signally  failed  in  this  regard.  In  his 
brief  counsel  for  appellant  has  stated  numer^ 
ous  abstract  propositions  of  law,  citing  au- 
thorities in  support  thereof,  but  he  falls  to 
point  out  wherein  they  are  applicable  to  the 
state  of  the  record  on  this  appeal. 

The  only  remaining  assignment  requiring 
notice  relates  to  the  ruling  of  the  trial  court 
In  denying  defendant's  motion  in  arrest  of 
Judgment  This  Is  apparently  the  chief 
ground  relied  on  for  a  reversal,  and  the  con- 
tention, in  brief,  is  that  the  information  be- 
ing in  the  language  of  the  statute  merely  is 
not  sufficient.  The  sufficiency  of  the  infor- 
mation was  first  challenged  by  the  motion  in 
arrest  of  Judgment  This  being  true  it  is  a 
settled  rule  of  this  court  that  the  sufficien- 
cy of  the  allegations  will  be  construed  with 
less  strictness  than  when  raised  by  demur- 
rer. State  V.  Johnson,  17  N.  D.  654,  118  N. 
W.  230.  It  was  also  settled  in  said  case  that 
'Vhere  an  information  states  facts  consti- 
tuting an  oflCense  in  general  words,  and  in 
the  language  of  the  statute  defining  the  of- 
fense, the  information  is  sufficient  as  against 
a  motion  in  arrest  of  Judgment,  although 
some  of  the  necessary  allegations  are  stated 
or  appear  by  Inference  and  not  by  positive 
allegation."  The  allegations  of  the  informa- 
tion in  the  case  at  bar  are  substantially  in 
the  language  of  the  statute  and  following  the 
rule  above  annoimced  we  must  hold  the  in- 
formation sufficient  By  what  is  above  stated 
we  do  not  Intend  to  intimate  that  the  infor- 
mation would  not  be  held  sufficient  even  as 
against  an  attack  by  demurrer.  Upon  this 
question  no  opinion  Is  expressed,  but  see 
Commonwealth  t.  Malloy,  lid  Mass.  847;  2 
McClaIn,  Criminal  Law,  |  984. 

No  prejudicial  error  having  been  called  to 
our  attention,  the  Judgment  and  orders  ap- 
pealed from  are  affirmed.  All  concur,  except 
HLL8W0BTH  and  SPALDING,  JJ.,  dissent- 
ing. 

BZX8W0BTH,  X   (dissenting.     The  de- 
fendant was  prosecuted  nnder  section  8678, 
iaSN.W.-QB 


Rer.  Codes  1005,  the  text  of  whidi  is  as  fol- 
lows: "Every  person  who,  being  confined 
in  the  penitentiary  or  other  prison,  or  being 
in  the  lawful  custody  of  an  officer  or  other 
person,  &]/  force  or  fraud  escapes  from  such 
prison  or  custody,  is  guilty  of  a  felony,"  etc. 
Upon  the  trial  the  only  evidence  Introduced 
in  any  manner  bearing  upon  the  means  by 
which  the  escape  was  effected  is  that  of  the 
warden  of  the  state  penitentiary  and  of  the 
defendant  himself.  The  warden  testified: 
"I  saw  the  defendant,  after  the  noon  hour, 
go  out  from  the  penitentiary  in  charge  of  a 
guard  by  the  name  of  Chas.  Warner.  He 
was  sent  out  to  work  in  the  hay  field.  The 
roles  of  the  penitentiary  are  that  the  men 
working  In  the  field  are  to  start  to  return  to 
the  penitentiary  at  half  past  6.  The  defend- 
ant did  not  return  that  day  till  between  1 
and  2  o'clock  the  next  morning.  When  he 
did  return  be  was  in  charge  of  the  officers  of 
the  penitentiary.  He  asked  me  not  to  be 
too  hard  on  him  in  punishment  He  said 
he  was  left  behind  by  Officer  Warner,  to 
rake  up  a  little  tiay  they  had  Just  cut,  and  he 
was  to  follow  right  in;  it  would  only  take 
a  few  minutes;  and  that  his  desire  for  lib- 
erty got  the  best  of  his  judgment,  and  he  ran 
away  and  was  sorry  for  it"  The  guard 
Warner  did  not  testify,  and  the  defendant 
stated:  "We  were  at  work  in  the  hay  field 
under  a  guard  by  the  name  of  Warner.  We 
started  to  return  to  the  penitentiary  In  the 
evening,  bat  the  guard  sent  us  back  to  rake 
up  some  hay.  When  the  guard  told  us  to  go 
back  we  told  liim  that  we  would  probably 
'go  over  the  hill,'  meaning  we  would  go 
away,  and  he  said  if  we. could  get  away 
without  taking  the  horses,  we  were  wel- 
come to  try  it  By  'we'  I  mean  me  and  John 
Wade.  We  didn't  take  the  horses;  we  Just 
walked  off." 

At  the  close  of  the  testimony  of  the  state 
the  defendant  moved  the  court  "to  advise  the 
Jury  to  return  a  verdict  of  not  guilty  in  this 
case  for  the  reason  that  the  state  has  whol- 
ly failed  to  show  that  any  crime  has  been 
committed;  has  entirely  failed  to  make  oat 
a  case  against  this  defendant"  This  motion 
was  denied  by  the  court  an  exception  taken, 
and  the  ruling  assigned  as  error  In  the  state- 
ment of  the  case  and  upon  the  brief  of  de- 
fendant's counsel.  A  motion  for  a  new  trial 
was  afterward  made  upon  the  ground,  among 
others,  "that  the  verdict  of  the  Jury  is  con- 
trary to  law  and  clearly  against  the  evi- 
dence." The  motion  for  a  new  trial  was 
denied  by  the  court,  and  Its  ruling  in  this 
particular  is  also  In  the  same  manner  as- 
signed as  error. 

WbUe  onder  role  14  (»1  N.  W.  vUl)  "such 
errors  as  are  merely  assigned  and  not  sup- 
ported In  the  body  of  the  brief  by  reasons  or 
antborities  will  be  deemed  to  have  been 
abandoned,"  I  do  not  think  such  role  should 
apply  to  a  criminal  case  In  which  the  d»- 
fendaat  cannot  be  presumed  to  lutva  watrad 
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any  substantial  right,  and  In  whicb  be  urges 
upon  tbe  attention  of  tbis  court,  as  In  tbis 
case,  that  the  evidence  Introduced  by  the 
state  is  insufficient  to  support  a  conTlctlon 
of  the  offense  charged.  A  simple  examina- 
tion of  tbe  evidence,  without  argument  or 
citation  of  authority,  is  all  that  is  necessary 
to  satisfy  an  Impartial  mind  that  there  is 
not  even  slight  evidence  of  an  essential  ele- 
ment of  tbe  public  offense  charged.  While 
It  is  undisputed  that  the  defendant  escaped 
from  the  penitentiary  in  the  sense  that  for  a 
time  he  placed  himself  beyond  the  custody  of 
its  officers,  it  Is  equally  apparent  tliat  he 
did  not  effect  his  escape  by  force  or  fraud, 
but  simply  "walked  off,"  when,  through  neg- 
ligence or  Incompetence  of  the  guard,  he 
was  left  wholly  unguarded.  Tbe  gist  of  tbe 
offense  as  expressed  by  tbe  statute  is  that 
tbe  defendant  should  free  himself  from  the 
restraint  Imposed  by  the  prison  walls  or  of 
the  persons  holding  him  In  custody  "hy  force 
or  fraud."  The  conviction  can  be  sustained 
only  by  disregarding  defendant's  attempt  to 
bring  tbe  merits  of  bis  contention  before  us. 
To  hold  that  he  may  be  convicted  under  this 
statute  upon  proof  merely  of  the  fact  that  he 
passed  out  of  the  penitentiary  or  from  the  cus- 
tody of  a  guard,  without  any  showing  what- 
ever that  such  escape  was  effected  by  force 
or  fraud,  is  of  course  nothing  better  than 
judicial  legislation  of  the  most  objectionable 
kind.  On  the  other  hand,  to  bold  that  the 
evidence  quoted  above,  whldi  Includes  all 
that  vras  introduced  on  this  point  by  the 
state,  shows  an  escape  effected  by  force  or 
fraud,  requires  a  stretch  of  the  Imagination 
of  whicb  I  confess  I  am  incapable^ 

In  my  opinion  the  x)olnt  of  the  insufficien- 
cy of  this  evidence  to  support  a  verdict  was 
brought  to  tbe  attention  of  the  trial  court 
by  tbe  motion  made  at  tbe  close  of  tbe  state's 
case  and  by  defendant's  motion  for  a  new 
trial,  and  cannot  be  disregarded  on  appeal. 
I  cannot  agree  with  that  portion  of  the  ma- 
jority opinion  which  holds  that  error  can- 
not be  predicated  upon  the  refusal  of  a  trial 
court  in  a  criminal  case  to  advise  a  jury  to 
render  a  verdict  of  not  guilty. 

It  is  true  tliat  the  court  is  not  authorized 
to  direct  tbe  jury  to  find  in  the  defendant's 
favor  as  in  civil  cases,  or  to  compel  tbe  jury 
to  so  find  if  it  refuses  to  follow  tbe  court's 
advice.  It  is,  however,  none  tbe  less  the 
duty  of  the  court  to  so  advise  the  Jury  if 
at  the  close  of  the  testimony  for  the  prose- 
cution it  appears  that  the  evidence  intro- 
duced by  tbe  state  does  not  show,  prima  fade 
at  least,  tbe  essential  elements  of  a  public 
offense.  The  California  cases  cited  in  tbe 
majority  opinion  not  only  do  not  sustain  tbe 
holding  that  an  exception  cannot  be  predi- 
cated upon  the  refusal  of  a  court  to  advise  a 
verdict  of  not  guilty  when  the  evidence  is 
insufficient  to  warrant  a  convlctKMi,  but  ex- 
pressly disclaims  such  holding.  In  tbe  case 
of  People  T.  Lewis,  124  Gal.  651,  67  Pac. 


470,  45  li.  R.  A.  783,  It  is  plainly  indicated 
that  in  the  opinion  of  the  court  a  review 
upon  appeal  of  the  refusal  of  a  trial  court  to 
advise  a  verdict  of  n9t  guilty  may  prop- 
erly  "go  to  the  extent  of  determining  wheth- 
er there  was  an  absence  of  any  substantial 
evidence  as  to  some  fact  that  the  prosecution 
was  bound  to  prov&^  In  tbe  subsequent  case 
of  People  V.  Ward,  145  Cal.  786,  79  Pac.  448, 
it  was  held  In  express  terms  that,  when  the 
court  at  the  close  of  the  state's  evidence  is 
requested  to  "Instruct"  the  jury  to  return 
a  verdict  of  not  guilty,  it  is  not  justified  in 
denying  the  motion  because  it  can  only 
advise  an  acquittal.  To  so  hold,  as  the 
court  states,  "Is  to  sacrifice  substantial  jus- 
tice to  mere  form."  The  court  then  finds 
that  the  true  rule  that  had  never  been  ex- 
pressly disapproved  tn  California  was  an- 
nounced in  People  r.  Jones,  31  Cal.  571,  to 
the  effect  that,  in  a  case  where  the  corpus 
delicti  was  not  proven,  the  court  should  in- 
struct the  jury  to  return  a  verdict  of  not 
guilty.  Afterwards,  as  the  opinion  states, 
"In  People  v.  Lewis,  124  Cal.  553  [57  Pac 
470,  46  L.  R.  A.  783],  Justice  Temple,  in  a 
case  of  conflicting  evidence,  and  where  the 
evidence  was  amply  sufficient  to  sustain  the 
conviction,  expressed  the  opinion  that  the 
refusal  of  tbe  judge  to  advise  an  acquittal 
was  not  tbe  subject  of  an  exception ;  but 
that  statement  was  not  necessary  to  bis  con- 
clusion, and  was  not  tbe  ground  of  decision. 
We  approve  the  doctrine  of  People  v.  Jones, 
31  Cal.  571,  that,  when  there  Is  a  clear  failure 
of  proof  upon  a  material  allegation  of  the 
charge,  the  defendant  has  a  right  to  demand 
an  instruction  to  the  Jury  that  there  has 
been  such  failure  of  proof,  and  the  fact  that 
he  moves  for  an  Instruction  to  acquit  does 
not  relieve  tbe  court  of  tbe  duty  of  doing 
what  tbe  the  court  in  such  case  may  do;  1. 
e.,  advUe  an  acquittal."  The  holding  of  this 
case  which  has  not  been  overruled  In  any 
subsequent  opinion,  and  whicb  is  tbe  set- 
tled practice  of  California  to-day,  is  peculiar- 
ly applicable  to  the  case  at  bar.  Our  stat- 
ute making  it  the  duty  of  a  district  court 
to  advise  an  acquittal  in  cases  in  which  the 
evidence  will  not  warrant  a  conviction  is 
taken  verbatim  from  the  California  Penal 
Code.  The  ruling  In  People  v.  Jones  above 
referred  to  was  made  In  1867,  at  a  time  prior 
to  that  at  which  this  statute  was  incorpo- 
rated into  our  Code.  Consequently  the  prior 
holdings  of  the  Supreme  Court  of  California 
have  a  binding  force  that  cannot  be  disre- 
garded unless  we  can  deliberately  say  that 
they  violate  sound  principle;  and  certainly 
not  because  they  seem  to  be  at  variance 
with  cases  in  other  states  having  statutes  on 
the  subject  materially  different 

In  a  criminal  case  in  wliich  as  in  tills  the 
evidence  is  so  plainly  insufficient  to  show 
tbe  necessary  elements  of  a  public  offmse, 
and  the  point  is  presented  as  it  is  in  accord- 
ance with  tbe  mlea  of  a  well-settled  pne- 
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tice,  I  tblnk  tbere  shonld  be  no  beBltatton  In 
reversing  the  Judgment  of  conviction  even 
though  appellant's  counsel  may  not,  in  some 
technical  particulars,  have  complied  with 
the  letter  of  the  rules  of  this  court 

SPAU>INO,  J.    I  concur  with  the  opinion 
of  ELLSWORTH,  X 


FRANCIS  et  al.  v.  PREACHERS'  AID 

SOCIETY. 
(Supreme  Court  of  Iowa.    Jane  16,  1910.) 

1.  Deeds  (S  211*)— Mentai  Capaoitt— Sufm- 
ciENCT  or  Evidence. 

Evidence  held  to  ^ow  that  plainttlTB  an- 
cestors bad  sufficient  mental  capacity  when  they 
executed  an  instrument  in  the  nataie  of  a  deed 
to  a  preachers'  aid  society. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  638 ;    Dec.  Dig.  f  211.*] 

2.  Deeds  (|  196*)  —  Cancellation— Bubdew 
OF  Proof— Want  of  Mental  Capaoitt. 

The  burden  is  upon  those  attempting  to  set 
a  deed  aside  for  want  of  mental  capacity  of  the 
grantors  to  show  that  the  grantors  were  in- 
capacitated when  they  executed  the  instmment. 
lEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  iS  688,  691;    Dec.  Dig.  |  186.*] 

8.  Deeds  (§  211*)— Undue  Inflttenoe— Strm- 

dENcrr  OF  Evidence. 

In  a  suit  to  cancel  a  deed  executed  by 
plaintiff's  ancestor,  evidence  held  to  show  that 
the  instrument  was  not  executed  by  reason  of 
undue  influence  upon  the  grantor,  but  that  he 
was  himself  a  moving  force  in  the  scheme  which 
led  to  its  execution. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f  641 :   Dec  Dig.  |  211.*] 

4.  Deeds    (|    17*)  —  Considebation  —  Sxjffi- 

CIENCT. 

An  instmment  convejdng  all  the  owner's 
estate  to  a  preachers'  aid  society  subject  to  the 
right  of  support  for  his  wife  for  life  to  es- 
tablish a  preachers'  home,  which  was  accepted 
by  the  soSety  which  agreed  by  a  collateral  in- 
strument, in  reliance  thereon,  to  raise  an  equal 
amount  for  the  same  purpose,  was  supported 
by  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  32 ;  Dec.  Dig.  {  17.*] 

5.  CHABrms  (|  27*)— Powes  to  Hold  Pxof- 

BBTT— PEBBONB  IGJNTITLED  TO  QUESTIOH. 

The  widow  and  collateral  heirs  of  one  who 
conveyed  property  to  a  preachers'  aid  society 
to  establish  a  superannuated  preachers'  home 
cannot  question  the  society's  power  to  take  and 
bold  the  property  for  the  purpose  of  the  grant. 

[EH.   Note.— For  other  cases,    see   Charities, 
Cent  Dig.  |  24;    Dec  Dig.  |  27.*] 

6.  Chabities  <i  4*)— Conveyances— Equita- 
ble OONVETANCE. 

An  instmment  designated  therein  as  a  con- 
tract executed  Iwtween  plaintiffs  ancestors 
and  defendant  Preachers'  Aid  Society,  recited 
defendant's  desire  to  receive  contributions  to 
carry  out  the  purposes  of  its  organization,  and, 
after  providing  that  the  grantor  should  be  sup- 
ported from  the  income  of  the  property  for  life, 
provided  tliat  at  bis  death  defendant  should  hold 
ue  property  and  apply  the  income  to  the  sup- 
port of  his  wife  and  use  the  principal  of  the 
property  for  the  establishment  of  a  home  for 
•nperannuated  preachers.  It  further  provided 
ttiat  "in  consideration  of  the  premises  and  of  the 


Sam  of  one  dollar,  and  other  valuable  consid- 
eration, the  contract  should  be  held  and  con- 
stmed  as  covering  and  including  all  the  property 
held  and  owned  by"  the  grantor,  and  as  now 
conveying  all  of  the  said  pr(^>erty  subject  only 
to  the  life  estate  herein  reserved."  It  further 
recited  that  it  was  not  then  practicable  to 
describe  the  realty,  so  that  upon  the  grantor^fr 
death,  "this  contract  and  instmment  shall  l>e 
held  and  construed  to  be  the  completed  con' 
veyance  by  full  and  legal  title  of  all  the  real 
estate  wherever  situated  and  of  all  the  personal 
property"  of  which  the  grantor  then  owned  or 
should  die  seised  of,  and  further  provided  that 
the  grantor's  wife  consented  to  the  conditions 
and  provisions  thereof  and  relinquished  her  dow- 
er rights,  etc.  Held,  that  the  instrument  could 
be  treated  as  an  executory  contract  to  convey 
or  an  instmment  creating  a  trust  for  the  pur- 
poses stated  therein,  even  if  insufficient  as  a 
deed,  so  that  equity  will  compel  A  transfer  of 
the  grantor's  property  pursuant  to  the  intention 
of  the  instmment 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  9;    Dec  Dig.  (  4.*] 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

The  opinion  states  the  case.  Reversed  and 
remanded. 

S.  P.  Prouty  and  Samson  &  Noble,  for  ap- 
pellant McLaughlin  &  Shankland  and  A.  A. 
McLangblln,  for  appellees. 

SHEBWIN,  J.  The  plaintlfT  Emily  Fran- 
cis is  the  widow  of  Daniel  Francis,  who  died 
in  May,  1008,  and  all  of  the  other  plaintliTs 
are  collateral  heirs  of  said  Daniel  Francis. 
In  June,  1906,  Daniel  Francis  and  Emily 
Francis,  bis  wife,  executed  and  delivered  to 
the  Preachers'  Aid  Society  of  the  Des  Moines 
Conference  of  the  Methodist  Episcopal 
Church  a  written  instrument  of  which  the 
following  Is  a  copy:  "This  contract  by  and 
between  Daniel  Francis  and  Emily  Francis 
his  wife,  of  Polk  county,  Iowa,  and  the 
Preacliers'  Aid  Society  of  the  Des  Moines 
Conference  of  the  Methodist  Episcopal 
Church,  witnesseth:  Ttmt  the  said  Daniel 
Francis  and  Emily  Francis  bis  wife  are  de- 
sirous of  rendering  some  aid  out  of  their 
estate  to'  the  Preachers'  Aid  Society,  and  re- 
tain the  proceeds  of  the  property  for  tbeir 
maintenance  and  support  That  the  Preach- 
ers' Aid  Society  is  desirous  of  receiving 
contributions  and  additions  to  its  permanent 
fund  to  carry  out  the  purpose  and  objects 
of  its  organization,  and  that  In  addition  to 
its  mutual  obligations  between  the  parties 
hereto  and- the  obligations  fiMt  will  be  as- 
sumed and  contracted  both  in  favor  of  and 
by  the  Preachers'  Aid  Society,  there  is  for 
this  contract  the  additional  consideration  as 
herein  named.  The  said  Daniel  Francis  and 
Emily  Francis  are  now  the  owners  of  con- 
siderable property,  the  title  to  which  Is  vest- 
ed in  Daniel  Francis,  and  from  the  Income 
from  his  said  property  they  are  to  derive 
their  support  and  that  in  the  said  addition- 
al consideration,  that  of  the  said  property 
there  Is  to  be  fully  provided  the  Income  there- 
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of  for  the  support  and  maintenance  of  both 
the  eald  Daniel  Francis  and  Bmily  Francis, 
and  that  npon  the  death  of  the  said  Daniel 
Francis  the  said  Preachers'  Aid  Society  is 
to  be  charged  with  the  duty,  and  hold  all  of 
the.  property  as  trustee,  and  obligates  itself 
to  so  manage  and  control  the  said  property 
<uid  that  the  income  arising  therefrom  shall 
be  applied  in  the  support  of  bis  wife,  the 
said  Emily  Fronds,  so  long  as  she  shall 
lire.  And  the  said  Preachers'  Aid  Society, 
in  consideration  of  the  covenants  and  con- 
ditions named  in  this  contract  and  the  dis- 
position of  the  property  thereunder,  hereby 
assiunes,  agrees,  and  obligates  Itself  to  car- 
ry out  thejurposes  of  this  contract  That 
the  said  Daniel  Francis  is  to  have  and  re- 
tain a  life  estate  in  the  said  property,  and  at 
bis  death  the  said  Preachers'  Aid  Society 
to  take  charge  of,  hold,  and  use  the  said 
property  and  apply  the  Income  in  support  of 
the  wife  so  long  as  she  lives  as  herein  pro- 
vided, and  no  charges  whatever  are  to  be 
paid  except  actual  expenses  and  costs.  And 
it  being  upon  the  further  expressed  consid- 
eration and  condition  that  the  principal  of 
said  sum,  whether  of  money  received  or  real 
estate  converted  into  money,  shall  be  by  the 
trustees  of  the  said  Preachers'  Aid  Society 
used  in  the  establishment  of  a  Home  for 
needy,  superannuated  preachers,  their  wives 
and  the  widows  of  preachers,  to  be  known 
as  the  'Francis  Home'  and  the  proceeds  and 
income  arising  therefrom  shall  be  collected, 
used  and  applied  in  accordance  with  the 
rules  and  regulations  of  the  said  Preachers' 
Aid  Society,  in  the  establishment  of  said 
home  as  now  existing  or  hereafter  enacted 
and  adopted.  But  no  purchaser  from  said 
Preachers'  Aid  Society  shall  be  under  any 
doty  or  necessity  to  concern  himselt  with 
respect  to  the  application  of  the  proceeds 
of  the  sale  of  any  property  which  is  the 
subject  of  this  instrument:  Now,  therefore, 
In  consideration  of  the  premises  and  of  the 
sum  of  one  dollar,  and  of  other  valuable 
consideration,  the  receipt  of  which  is  hereby 
acknowledged,  this  contract  and  deed  shall 
be  held  and  construed  as  covering  and  in- 
cluding all  the  real  estate  and  property 
held  and  owned  by  the  said  Daniel  Francis 
and  shall  be  held  and  construed  as  now  con- 
veying all  of  the  said  property ;  subject  only 
to  the  life  estate  herein  reserved.  That  it 
Is  not  practicable  now  to  include  the  legal 
description  of  the  real  property  and  there- 
fore npon  the  death  of  the  said  Daniel  Fran- 
cis this  contract  and  instrument  shall  be 
held  and  construed  to  be  the  completed  con- 
veyance, by  full  and  legal  title  of  all  of  the 
real  estate  wherever  situated  and  of  all  the 
personal  property  which  the  said  Dani<d 
Francis  now  owns,  and  shall  also  convey  all 
property,  real  and  personal,  of  which  the 
■aid  Daniel  Francis  may  die  seised,  to  the 
Preachers*  Aid  Society,  charged  only  with 
the  trust  imposed,  and  the  Uen  thereon  and 


the  Incorn*  arising  therefrom,  and  the  main- 
tenance and  support  of  the  said  Emily  Frau- 
ds during  her  lifetime  as  hereinbefore  pro- 
vided. And  the  said  Emily  Frauds,  his  wife; 
hereby  consents  to  all  of  the  conditions  and 
provisions  hereof,  accepts<the  provisions  here- 
in and  Joins  in  the  covenants  thereof  and 
relinquishes  for  the  purposes  herein  stated 
her  right  of  dower  In  and  to  said  premises." 
This  action  was  brought  by  the  widow,  heirs, 
and  administrator  of  Daniel  Francis  to  set 
aside  and  cancel  said  Instruments  for  the 
reasons  following:  First,  because  both 
Daniel  Francis  and  his  wife  were  mentally 
Incompetent  to  make  such  an  instmment 
Second.  Becan'se  it  was  procured  from  them 
by  the  undue  influence  and  fraud  of  certain 
representatives  and  officers  of  the  defend- 
ant Third.  Because  said  instrument  was 
never  delivered  to  the  defendant  and  was 
without  consideration.  Jiourth.  Because  the 
instrument  is  insufficient  to  constitute  a 
conveyance;  that  it  is  not  a  deed,  describes 
no  property,  and  is  without  binding  effect 
Fifth.  The  defendants  are  not  authorized  to 
recdve  property  for  the  purpose  therein 
specified.  The  trial  court  found  that  Daniel 
Francis  was  mentally  incompetent  to  make 
the  instrument,  and  that  Emily  Francis  did 
not  understand  the  nature  thereof  when  she 
signed  it  The  trial  court  also  foand  that 
the  Instrument  was  procured  by  undue  in- 
fluence. A  Judgment  was  therefore  entered 
setting  aside  and  canceling  the  same. 

When  the  instrument  was  executed,  Daniel 
Francis  was  past  78  years  of  age,  and  hia 
wife  was  about  the  same  age.  Four  children 
had  been  bom  to  them,  but  they  had  all  died 
In  Infancy  or  in  early  childhood;  the  oldest 
one  of  them  reaching  only  the  age  of  12 
years.  They  came  to  Des  Moines  in  1883, 
and  he  invested  his  means  in  vacant  lots 
and  small  dwelling  houses.  From  time  to 
time  he  built  new  houses  on  his  lots  and  an 
office  building,  and  the  rents  from  all  of  his 
properties  at  the  time  the  instrument  'was 
executed  and  at  the  time  of  his  death 
amounted  to  about  $2,800  per  year.  In  June, 
1905,  he  considered  his  holdings  worth  at  a 
low  estimate  $25,000.  Mr.  Francis  and  bis 
wife  were  members  of  the  Methodist  church, 
and  after  locating  in  Des  Moines  they  unit- 
ed with  the  Asbury  Park  churdi  of  that 
denomination,  and  were  member*  thereof 
when  Mr.  Francis  died.  For  many  years 
prior  thereto  and  at  the  time  of  his  death  be 
was  the  chairman  of  its  board  of  trustees. 

The  two  controlling  questions  In  this  case 
are  whether  Mr.  Ftancls  was  mentally  com- 
petent to  make  the  Instrument  in  queBtion, 
and,  if  he  was  competent,  whether  it  'was 
procured  by  undue  influence.  As  to  his  men- 
tal capadty,  up  to  the  very  time  of  hla  death 
he  managed  his  own  onsineBs,  and  it  is  prac- 
tically unquestioned  that  he  did  so  with  to-  j 
telligence  and  skill.  He  collected  rents  from 
soma  aO  tenanti^  and  k^t  an  accurate  book 
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account  with  each  one.  The  money  thus  col- 
lected was  generally  deposited  In  the  bank 
with  which  he  did  business,  and  withdrawn 
by  check  In  the  nsual  way.  He  looked  after 
his  own  properties,  superintending  the  mak- 
ing of  such  improvements  and  repairs  as  he 
deemed  necessary,  and  no  one  questions  his 
ability  to  fully  care  for  his  own  Interests  in 
thus  dealing  with  his  property.  For  years  he 
had  been  the  chairman  of  the  board  of  trus- 
tees of  the  Asbury  Cbarch,  and  during  all 
of  this  time  he  had  been  active  in  the  man- 
agement of  Its  financial  affairs,  and  no  one 
up  to  the  time  he  executed  the  instrument 
under  consideration  doubted  his  business 
ability  or  mental  capacity.  He  was  strong 
physically,  and,  except  for  some  lapses  In 
memory  common  to  advanced  age,  be  was 
strong  mentally.  In  other  words,  the  rec- 
ord is  full  of  evidence  showing  that  Mr. 
Francis  up  until  a  very  short  time  before  his 
death  was  exc^tionally  strong  physically 
and  mentally  for  a  person  of  his  age.  The 
appellees  rely  greatly  upon  a  few  peculiar- 
ities of  Mr.  Francis  and  upon  his  stinginess 
to  his  wife  to  prove  his  incapacity  to  make 
the  Instrument.  It  Is  shown  that  he  general- 
ly walked  instead  of  taking  a  street  car; 
that  he  carried  small  purchases  home  or  to 
some  of  his  buildings  instead  of  having  them 
delivered;  that  he  occasionally  distributed 
candy  to  school  children,  and  frequently  paid 
for  the  meals  of  young  girls  at  the  church 
suppers.  Mr.  Francis  had  no  business  other 
than  looking  after  his  own  property,  and  bis 
time  was  therefore  his  own.  He  was  strong, 
healthy,  and  able  to  walk,  and  liked  it  It 
may  be  true  that  he  also  had  in  mind  the 
economy  in  walking,  but  economy  is  not  nec- 
essarily evidence  of  insanity.  A  healthy  man 
can  walk  a  few  blocks  in  a  very  short  time 
while  it  takes  a  dollar  a  whole  year  to  earn 
one  street  car  fare.  When  building  he  oc- 
casionally carried  small  pieces  from  the  lum- 
ber yard.  Instead  of  waiting  for  their  deliv- 
ery. This  is  evidence  of  the  economy  of 
time,  but  not  evidence  of  mental  derange- 
ment. His  church  society  had  an  eating 
booth  on  the  State  Fair  grounds,  and  he  car- 
ried two  baskets  of  tomatoes  out  there.  The 
street  car  servloe  may  have  been  such  that 
he  saved  time  and  annoyance  by  walking. 
There  Is  no  question  but  what  Mr.  Francis 
frequently  paid  for  the  suppers  of  young 
girls  at  the  church.  But  the  evidence  shows 
that  the  objects  of  his  bounty  on  those  occa- 
sions were  poor  and  worthy  girls  of  from 
8  to  12  years  of  age,  and  the  suppers  usually 
cost  16  cents  each.  There  Is  nothing  in  the 
record  characterizing  this  action  as  peculiar 
or  as  an  evidence  of  mental  derangement. 
Four  diildren  had  been  given  to  him  and  his 
wife,  and  had  been  taken  from  them.  It  is 
not  unnsual  to  find  parents  who  have  been 
thus  bereaved  seeking  to  give  pleasure  to  the 
children  of  the  more  fortunate,  and  to  hold 
that  such  action  Is  even  a  circumstance  tend- 
ing to  show  insanity  would  shock  the  sensibili- 


ties of  all  parfflits.  It  is  shown  beyond  ques- 
tion that  Mr.  Francis  was  close  in  money 
matters,  and  that  he  refused  to  provide  his 
wife  with  sufficient  money  for  the  purpose 
of  winter  underwear.  It  is  also  shown  that 
she  was  given  but  little  money  for  any  pur- 
pose. However,  she  was  physically  unable  to 
be  out  of  the  house  In  cold  weather,  and  for 
that  reason  he  thought  she  did  not  need  the 
winter  underclothing.  Mrs.  Francis  seems  to 
have  acquiesced  in  his  views  of  the  matter, 
and  evidently  did  not  consider  the  circum- 
stance of  his  general  penuriou^ness  evidence 
of  mental  incapacity.  We  cannot  further  de- 
tail the  evidence.  It  is  suffldoit  to  say  that 
as  a  whole  it  proved  the  mental  capadty  of 
both  Mr.  and  Mrs.  Francis  to  make  the  in- 
strument While  the  burden  rests  upon  the 
appellees  to  show  that  Mr.  and  Mrs.  Francis 
were  Incapacitated  when  the  Instrument  was 
made,  they  have  wholly  failed  to  do  so,  and, 
on  the  other  band,  the  appellants  have  prov- 
en capacity  almost  beyond  a  doubt 

There  is  practically  no  evidence  of  ondne 
influence.  For  a  good  many  years  before  the 
execution  of  the  instrument  In  question,  Mr. 
Francis  had  contemplated  leaving  his  prop- 
erty for  the  b«iefit  of  superannuated  minis- 
ters of  the  Methodist  Church.  He  had  talk- 
ed of  this  purpose  freely,  not  only  with  Mra 
Francis,  who  heartily  approved  of  it,  but 
with  others.  On  dilferent  occasions,  when 
solicited  for  subscriptions  to  other  worthy 
objects,  he  had  expressed  his  determination 
to  devote  his  property  In  some  way  to  the 
relief  of  the  ministers  of  his  own  denomina- 
tion. Mr.  Thuresson,  who  was  his  pastor  at 
the  time  the  instrument  was  made,  urged 
him  to  make  some  provision  for  the  building 
of  a  new  church,  but,  after  mature  consid- 
eration, Mr.  Francis  declined  to  do  so.  In 
1900  Mr.  Fletcher  Brown,  who  was  the  finan- 
cial secretary  of  the  defendant  society,  so- 
licited Mr.  Francis  for  a  subscription  to  the 
society,  and  he  refused  to  contribute.  About 
a  year  later  Mr.  Brown  called  upon  Mr. 
Francis  at  his  request,  and  Mr.  Francis  then 
made  further  inquiry  about  the  society,  and 
finally  gave  his  note  for  $100  payable  In  five 
years,  with  Interest  From  that  time  on  he 
seemed  to  be  deeply  interested  In  the  estab- 
lishment of  a  home  for  preachers  and  their 
wives.  He  took  the  matter  up  with  the  prop- 
er church  authorities,  and  finally  proposed 
to  give  his  property  for  the  purpose  if  the 
church  would  raise  an  additional  amount  for 
the  purxMse.  An  examination  of  the  entire 
record  not  only  fails  to  disclose  the  ose  of 
any  undue  Infiuence  In  the  procurement  of 
the  Instrument  in  question,  but  it  shows  that 
Mr.  Francis  was  himself  the  active  force  In 
bringing  about  the  conditions  which  resulted 
in  his  final  action,  and  that  every  person 
connected  with  the  transaction  acted  in  per- 
fectly good  faith.  There  was  a  delivery  of 
■the  instrument  during  the  lifetime  of  Mr. 
Francis.  The  purpose  of  the  Instrument  Is 
meritorious  and  the  consideration  sufilcient 
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because  of  Its  ftMtsptance  and  ttie  action  of 
the  defendant  In  reliance  thereon.  By  the 
terms  of  a  collateral  agreement  the  defend- 
ant was  to  raise  $25,000  in  addition  to  the 
sum  given  by  Mr.  Francis,  and  this  has  been 
done.  Lewis  y.  Cumutt,  130  Iowa,  423,  106 
N.  W.  914. 

The  plaintilFs  cannot  raise  the  question  of 
the  defendant's  power  to  take  and  hold  this 
property  for  the  purposes  expressed.  C,  B. 
&  Q.  By.  Co.  V.  Lewis,  53  Iowa,  101,  i  N.  W. 
842;  Bine  v.  Wagner,  135  Iowa,  631,  113  N. 
W.  471.  It  is  said  that  the  instrument  is  not 
a  deed,  and  is  not  sufficient  to  transfer  any 
right  or  title  to  the  defendant  It  may  be 
conceded  for  the  purposes  of  this  case  that  it 
is  wanting  in  the  formalities  necessary  to 
constitute  a  valid  deed.  But  that  does  not 
necessarily  dispose  of  the  case.  It  may  be 
treated  as  an  executory  contract  to  convey, 
or  as  an  instrument  creating  a  trust,  and  be 
held  efTectlve  for  the  purpose  of  carrying  out 
the  purpose  and  intent  of  Mr.  Frande  and 
the  defendant.  It  was  clearly  the  intention 
of  Mr.  Francis  to  convey  to  the  defendant 
He  held  the  title,  and,  although  the  instru- 
ment be  technically  defective  as  a  deed,  it  1b 
still  valid,  and  equity  will  compel  a  proper 
transfer.  Warvelle  on  Vendors  (2d  Ed.)  434 ; 
Lewis  V.  Cumutt,  supra.  The  defendant  is 
entitled  to  this  property,  subject  to  the  debts 
of  Mr.  Francis  at  the  time  of  his  death,  his 
funeral  expenses,  and  the  life  estate  of  E^m- 
ily  Francis.  The  judgment  of  the  district 
court  is  therefore  reversed  and  the  case  is 
remanded  for  a  decree  in  harmony  with  this 
opinion. 

Beversed  and  remanded. 


FOBD  et  al.  v.  BCVRD  OF  PARK  COM'RS 
OF  CITY  OF  DES  MOINES. 

(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  EuiKBHT  Domain  (g  246*)— Abandonment 
or  Fboceedinqs— EFrECT— "Unkexsonablk 
Delay." 

Where  A  board  of  park  commissioners  com- 
menced proceedinsrs  for  the  condemnation  of 
land  on  May  18tii,  and  abandoned  them  on 
August  14th,  after  an  appeal  to  the  district 
court,  but  Ijefore  any  hearing  therein,  the  de- 
lay was  not  80  long  as  to  be  unreasonable  with- 
in the  rule  that  in  the  absence  of  a  showing  of 
unreasonable  delay,  and,  in  the  absence  of  stat- 
ute, no  action  lies  for  the  abandonment  of  ad 
quod  damnum  proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  647-657 ;   Dec.  Dig.  {  246.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,   pp.  7208,  7209.] 

2.  Eminent  Domain  (§  246*)— Abandonment 
OF  Peoceedikos— Ejtfeot. 

An  action  of  trespass  will  lie  against  a 
board  of  park  commissioners  on  the  abandon- 
ment of  condemnation  proceedings  it  the  facts 
pleaded  constitute  such  a  wrong. 

[Ed.  Note.— For  other  canes,  see  Eminent  Do- 
main. Cent  Dig.  U  647-657 ;   Dec.  Dig.  J  248.*] 


S.  E)MINERT  Domain  ({  246*)— ABAHDomoENT 

OF  Pboceedings— Effect. 

Under  Code,  S{  853,  858,  880,  884,  making 
the  board  of  park  commisaioneta  a  corporation 
or  quasi  corporation  having  power  to  contract 
to  sne,  and  to  be  sued  and  to  condemn  property 
for  public  purposes,  proceeding  nnder  the  law 
relatme  to  the  taking  of  property  for  works 
of  public  improvement  the  board  is  an  instru- 
mentality of  the  government  and  is  not  liable, 
in  the  absence  of  statute,  in  damages  to  pri- 
vate individuals  for  the  exercise  or  nonexercise 
of  its  powers,  as  in  the  aliandonment  of  con- 
demnation proceedings,  wliether  its  acts  are  neg- 
ligent or  malicious:  the  individual  liability  of 
the  members  of  the  board  not  being  involved. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  647-657 ;  Dec  Dig.  |  246.*] 

4.  Eminent  Domain  (|  246*)— Abandonment 
OF  PbOCEEDINOS— BlOHT  TO  Becoveb  Daic- 
AQES— StATUTOBT  PbOVISIONS. 

Code,  $  2011,  providing  that  in  oondemna- 
tion  proceedings.  If  the  corporation  declines  to 
take  the  property  and  pay  the  damages  awarded 
on  final  determination  of  the  appeal,  it  shall 
pay  in  addition  to  the  costs  and  damages  suf- 
fered by  the  landowner,  reasonable  attorney's 
fees  to  be  taxed  by  the  court  authorizes  the  re- 
covery of  damages  and  attorney's  fees  by  a  land- 
owner on  Che  abandonment  by  a  board  of  park 
commissioners  of  condemnation  proceedings 
against  his  land  after  an  appeal  to  the  su- 
perior court  but  l)efore  a  hearing  therein. 

lEi.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S|  647-657 ;  Dec.  Dig.  S  246.*] 

Appeal  from  District  Ooiurt  Polk  Countr; 
James  A.  Howe,  Judge. 

Action  at  law  to  recover  damages  growing 
out  of  the  conduct  of  the  defendant  in  the 
matter  of  condemning  plaintiffs'  property  for 
the  purposes  of  a  public  park.-  Defendant 
demurred  to  platnUflB'  petition  as  amended, 
and  its  demurrer  was  sustained.  Plaintifls 
appeal.    Beversed. 

John  McLennan,  for  appellants.  J.  M. 
Parsons  and  Eskill  Carlson,  for  appellee 

DEEMEB,  a  J.  Defendant  -was  the  board 
of  park  commissioners  of  the  city  of  Des 
Moines,  and  it  is  charged  that  in  the  month 
of  May,  1905,  it  caused  a  notice  to  be  served 
upon  plaintiffs  and  others  that  said  board  re- 
quired for  park  purposes  certain  property  be- 
longing to  plaintiffs;  that  at  this  time  plain- 
tiffs were  the  owners  and  ■were  erecting  on 
said  premises  a  building  intended  for  a  laun- 
dry and  had  leased  said  building  then  in  the 
course  of  erection  and  to  be  erected  to  the 
Troy  Laundry  Company;  that  appraisers 
were  appointed  and  they  on  the  29th  day  of 
May,  1905,  assessed  the  damages  and  value 
of  plaintiffs'  property  at  $6,000;  that  on  the 
26th  day  of  June,  1905,  plaintiffs  and  appel- 
lants appealed  to  the  district  coort  of  Folk 
county,  Iowa,  from  the  findings  of  said  ap- 
praisers, end  that  thereafter,  and  on  the  17t& 
day  of  August  1906,  defendant  board  with- 
drew its  petition  to  condemn  the  lands  in 
question  and  so  notified  plaintiffs.  Plaintiffs 
further  alleged  that  between  the  month  of 
May,  1905,  and  the  17th  day  of  Aognat,  tlie 
same  year,  the  piaintiflb  ceased  to  farth« 
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construct  said  building,  and  did  so  under  Qie 
belief  that  defendant  would  take  said  prem- 
ises for  park  purposes,  and  ibat  said  Troy 
Laundry  Company  was  so  notified  and  was 
required  and  did  secure  another  location  by 
means  of  which  plaintiffs  lost  a  tenant  at  the 
yearly  rental  of  $600  per  annum,  and  that, 
after  the  withdrawal  of  defendant's  petition 
to  condemn  said  premises,  platntlSs,  who  bad 
planned  said  building  and  partially  construct- 
ed the  same  fk>r  such  purposes,  and  after 
they  had  lost  their  tenant,  were  compelled 
to  remodel  said  structure  for  another  purpose 
than  originally  intended  and  to  their  great 
loss  and  damage. 

Defendant  demurred  to  the  pleadings  re- 
citing ttiese  fticts  upon  the  following  grounds: 
"That  the  defendant,  board  of  park  com- 
missioners, is  a  municipal  agency  of  the  city 
of  Des  Moines  by  and  through  which  the 
said  dty  exercises  certain  of  Its  government- 
al functions,  and  the  said  board  Is  not  sub- 
ject to  any  liability  arising  out  of  or  In  con- 
sequence of  the  exercise  by  It  of  govern- 
mental functions  authorized  by  law,  and  that 
In  instituting  and  carrying  on  and  in  the 
abandonment  of  said  condemnation  proceed- 
ings it  acted  in  the  manner  and  under  au- 
thority conferred  by  law.  (2)  The  said  ac- 
tion is  to  recover  damages  for  the  doing  of 
an  act  authorized  and  permitted  by  law  and 
in  the  manner  authorized  by  law,  and  its 
acts  were  not  unlawful."  This  demnrrer 
having  been  sustained,  the  case  was  appealed 
to  this  court,  and  the  questions  presented  for 
our  consideration  are:  Do  the  facts  admits 
ted  by  the  demurrer  constitute  a  cause  of  ac- 
tion in  plaintiffs*  favor  for  substantial  dam- 
ages? At  the  time  the  acts  complained  of 
were  committed,  the  Legislature  of  the  state 
had  enacted  the  following  provisions  with 
reference  to  the  powers  and  duties  of  park 
commissioners: 

"It  may  acquire  real  estate  within  the  city 
for  perk  purposes,  by  donation,  purchase  or 
condemnation,  and  take  the  title  to  the  mem- 
bers thereof  as  a  board  and  their  successors 
in  office  in  trust  for  the  public,  and  hold  the 
same  exempt  from  taxation.  It  may  sell  or 
exchange  any  real  estate  acquired  by  it 
wliich  shall  be  found  unfit  or  not  desirable 
for  such  purposes;  stiall  keep  a  record  of  all 
transactions,  and  have  exclusive  control  of 
all  the  parks  and  pleasure  grounds  acquired 
by  it,  and  of  any  other  ground  owned  by  the 
city  and  set  apart  for  like  purposes;  and  may 
make  contracts,  sue  and  be  sued,  but  shall 
incur  no  indebtedness  In  excess  of  the 
amoomt  of  taxes  already  levied  and  available 
for  the  payment  thereof,  except  bonds  here- 
by authorized."    Code,  S  853. 

"If  said  board  and  the  owners  of  any  pn^ 
erty  desired  by  it  for  park  purposes  cannot 
agree  as  to  the  price  to  be  paid  therefor.  It 
may  cause  the  same  to  be  condemned  in  the 
maimer  provided  for  taking  land  tot  city  pur- 
poses."   Code,  I  858. 

"Cities  and  towns  shall  liave  power  to  pur- 


chase or  provide  for  the  condemnation  of, 
pay  for  out  of  the  general  fund,  enter  upon 
and  take,  any  lands,  within  or  without  the 
territorial  limits  of  such  city  or  town,  for  the 
follovring  purposes:  (1)  For  parlu,  com- 
mons, cemeteries,  crematories  or  hospital 
grounds:  •  •  •  (3)  Ftw  any  other  pur- 
poses provided  in  tills  title,  and  in  all  cases 
where  such  purchase  or  condemnation  is 
now  or  may  hereaft^  be  authorized."  Code, 
t880. 

"Proceedings  for  condemnation  of  land  as 
contemplated  in  this  title  shall  be  in  accord- 
ance with  the  provisions  relating  to  taking 
private  property  for  works  of  internal  im- 
provement except  that  the  Jurors  shall  have 
the  additional  qualification  of  being  freehold- 
ers of  the  city  or  town."    Code,  g  884. 

"The  amount  of  damages  shall  be  ascer- 
tained and  entered  of  record,  and  If  no 
money  has  been  paid  or  deposited  with  the 
sheriff,  the  corporation  shall  pay  the  amount 
BO  ascertained,  or  deposit  the  same  with  the 
sheriff,  before  altering  upon  the  premises. 
Should  the  corporation  decline  to  take  the 
property  and  pay  the  damages  awarded  on 
final  determinatlMi  of  the  appeal,  then  It 
shall  pay,  in  addition  to  the  costs  and  dam- 
ages suffered  by  the  landowner,  reasonable 
attorney's  fees,  to  be  taken  by  the  court." 
Code,  I  2011. 

From  these  statutes,  It  will  be  observed 
that  the  board  of  park  commissioners  is  a 
corporation  or  quasi  corporation  having  pow- 
er to  contract,  to  sue  and  to  be  sued,  and 
to  condemn  property  for  public  purposes.  In 
performing  its  duties  by  condemnation,  it  is 
required  to  proceed  under  the  law  relating 
to  the  taking  of  property  for  worlcs  of  public 
improvement  Now,  there  is  no  claim  made 
In  the  petition  of  any  tresftass  upon  plaintiffs' 
property,  nor  could  there  well  be  against  the 
defendant  as  a  public  corporation.  The  ac- 
tion was  evidently  brought  upon  the  theory 
that  the  abandonment  of  the  prooeedlnga 
under  the  facts  alleged  constituted  an  action- 
able wrong,  or  that  the  defendant  through 
its  members  acted  wantonly,  maliciously, 
and  without  right  It  is  alleged  in  the  peti> 
tion  that  defendant,  assuming  to  act  with 
authority  of  law,  but  tn  truth  and  in  fact 
contriving  and  intending  to  injure  plaintiffs  in 
the  free  enjoyment  of  their  property,  caused 
a  notice  to  be  served,  etc;  "that  said  board 
of  park  commissioners  were  not  and  did  not 
act  in  good  faith  in  the  manner  of  the  con- 
demnation and  proceedings  affecting  said 
property,  but  that  said  proceedings  were  In- 
stituted by  it  In  pursuance  of  and  in  further- 
ance of  a  plan  and  scheme  conceived  prior  to 
the  service  of  the  notice  'Exhibit  A';  that 
said  proceedings  were  Instituted  by  the  de- 
fendant with  the  principal  object  in  view,  to 
obstruct,  hinder,  delay,  prejudice,  and  injure 
these  plaintiffs,  and  to  deprive  and  prevent 
them  from  making  certain  improvements, 
and  perfecting  certain  contemplated  plans 
looking  to  the  use  of  said  property,  and  to 
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hinder,  obatrnct,  and  deprive  tbese  plaintiffs 
In  the  free  exercise  fmd  enjoyment  of  their 
property  In  this,  to  wit:  That  It  became 
known  in  a  goieral  way  that  plaintiffs'  plans 
and  uses  of  said  property  above  described  or 
some  part  of  the  same  contemplated  causing 
a  laundry  to  be  iterated  and  conducted  in 
one  of  the  buildings  situated  on  said  real  es- 
tate, and  that  said  real  estate  ilea  adjacent 
to  several  churches  and  buildings  dedicated 
to  religious  worship,  and  that  by  reason  of 
influence  exercised  by  those  Interested  on 
the  individuals  composing  the  board  of  park 
commissioners  or  some  of  them  said  defend- 
ant board  of  park  commissioners  was  prompt- 
ed, prevailed  upon,  and  induced  to  institute 
said  condemnation  proceedings  so  that  those 
desiring  said  premises  for  laundry  piuposes 
would  be  (and  were)  obliged  to  look  else- 
where for  suitable  quarters  in  which  to  con- 
duct and  operate  said  laundry,  and  thereby 
then  and  there  to  deprive  these  plaintiffs  of 
the  free  exercise  and  enjoyment  of  their  said 
property  and  the  loss  of  rents  and  profits 
which  said  property  would  otherwise  earn;, 
that  these  plaintiffs  charge  the  fact  to  be 
that  the  said  board  of  park  commissioners 
did  not  desire  or  require  said  premises  or 
any  part  thereof  for  park  purposes,  but  that 
in  truth  and  in  fact  in  causing  condemnation 
proceedings  to  be  instituted  said  board  was 
actuated  by  the  desire  to  assist  and  help 
others  as  hereinbefore  stated  who  were  un- 
reasonably apprehensive  that  the  use  of  said 
property  for  laundry  purposes  or  some  part 
thereof  might  prove  obnoxious  In  the  neigh- 
borhood." It  was  also  alleged  that  plaintiffs 
had  been  pnt  to  expense  for  attorneys  and 
counsel  fees  In  the  matter  of  the  appeal,  and 
damages  In  the  aggregate  in  the  sum  of 
$6,000  was  asked. 

The  proceedings  were  commenced  on  May 
18,  1905,  and  were  abandoned  on  the  14tb 
day  of  August  of  the  same  year  after  an  ap- 
peal to-the  district  court  but,  before  any  hear- 
ing was  held  in  that  court  This  delay  was 
not  so  long  as  that  any  one  would  be  Justi- 
fied in  holding  it  unreasonable;  and,  in  the 
absence  of  6nch  a  shbwing,  it  Is  g«ierally 
held  in  the  absence  of  statute  that  no  action 
lies  for  the  abandonment  of  ad  quod  damnum 
proceedings.  C,  St  I*,  ft  W.  B.  B.  Co.  v. 
Gates,  120  111.  86,  11  N.  B.  627 ;  B.  ft  M.  B. 
Co.  V.  Safer,  1  Iowa,  421 ;  Hunting  v.  Curtis, 
10  Iowa,  152 ;  Hastings  v.  B.  ft  M.  B.  B.,  38 
Iowa,  316;  Corbln  v.  Bailroad,  66  Iowa,  73, 
23  N.  W.  270;  Gear  v.  Dubuque  ft  S.  O.  B. 
B,  20  Iowa,  623,  89  Am.  Dec.  560;  Nelson  v. 
Goodykoontz,  47  Iowa,  32.  There  are  quite 
a  number  of  cases  from  other  Jurisdictions 
wblch  seem  to  bold  that,  if  the  abandonment 
Is  delayed  an  unreasonable  length  of  time,  an 
action  for  damages  will  lie.  Vide  McLaugh- 
lin T.  iMunlcipallty,  5  La.  Ann.  504 ;  Norrls  v. 
Mayor,  44  Md.  689;  Mayor  v.  Musgrave,  48 
Md.  272,  80  Am.  Bep.  458;  Black  v.  Mayor, 
50  Md.  235,  83  Am.  Dec.  320;  Major  t. 
Black.  66  Md.  833;    Lelsse  v.  St  L.  ft  I.  R. 


B.,  72  Ho.  661.  But  see  In  dils  connection, 
Whyte  ▼.  City,  22  Mo.  App.  409;  Van  Valken- 
burgh  V.  Milwaukee,  43  Wis.  674.  Apparent- 
ly, contra,  Felten  v.  Milwaukee,  47  Wis.  494- 
489,  2  N.  W.  114&  Perhaps  as  many,  if  not 
more,  of  the  courts,  have  reached  an  opposite 
conclusion.  See  Martin  y.  Mayor,  1  Hill  (N. 
T.)  646;  Bergman  v.  St  P.,  S.  ft  T.  B.  B., 
21  Minn.  633;  Stevens  v  Danbury,  63  Conn. 
9,  22  Atl.  1071 ;  Carson  v.  City  of  Hartford, 
48  Conn.  68.  To  meet  this  situation,  statutes 
have  been  passed  in  many  states  giving  a 
right  of  action,  as  in  Mbssacbusetts  and  Min- 
nesota. These  have  been  construed  in  Dmry 
V.  Boston,  101  Mass.  439 ;  Whitney  v.  Lynn, 
122  Mass.  338;  Minnesota  ft  N.  W.  B.  B.  r. 
Woodworth,  82  Minn.  452,  21  N.  W.  47a 

We  have  heretofore  in  many  of  the  cases 
followed  the  rule  of  nonliability  In  the  ab- 
sence of  statute,  as  will  be  observed  fCom  the 
opinions  already  cited.  Of  course^  an  action 
of  trespass  will  lie  if  the  facts  pleaded  con- 
stitute such  a  wrong;  bat  there  Is  no  daim 
made  in  the  petition  of  any  sncb  actionable 
wrong.  If  plaintiffs  are  entitled  to  recover 
them,  it  is  because  of  the  fact  that  the  mem- 
bers of  the  board  were  actuated  by  bad  faith 
and  proceeded  with  the  malicious  or  wrong- 
ful intent  of  injuring  the  plaintiffs,  or  because 
plaintiffs  are  entitled  to  recover  damages  un- 
der section  2011  of  the  Code,  hitherto  quoted. 
The  individual  members  of  the  tK>ard  were 
not  made  parties  to  this  action,  and  their 
liability  is  not  before  us  for  determination. 
The  board  as  such,  was  an  instrumentality 
of  government,  having  such  powers  and  such 
only  as  were  granted  or  necessarily  implied, 
and  it  was  not  liable  in  damages  to  private 
individuals  for  the  exercise  or  nonexerdae 
of  its  powers  so  granted.  McFadden  t.  Town, 
119  Iowa,  321,  83  N.  W.  302,  60  L.  B.  A.  401, 
97  Am.  St  Bep.  321;  Lahner  ▼.  Williams, 
112  Iowa,  428,  84  N.  W.  607;  Pa<&aTd  v. 
Voltz,  94  Iowa,  277,  62  N.  W.  767,  68  Am. 
St  Bep.  396.  As  the  defendant  was  purely  a 
governmental  agency  vested,  among  otiier 
things,  with  Judicial  and  legislative  powe.** 
which  It  could  exercise  at  its  discretion,  the 
doctrine  of  nonliability  exists  in  the  absence 
of  statute,  for  nonuser  or  misuser  of  its  pow- 
ers or  for  the  acts  at  its  officers  or  agents 
through  which  such  governmental  functions 
are  performed  and  as  the  doctrine  of  respond- 
eat superior  does  not  apply  to  such  cases  the 
board  Is  not  liable  for  the  torts  or  wrongs  of 
its  agents  whether  done  negligently  or  ma- 
liciously. See  causes  heretofore  cited  from 
this  state,  and  Calwell  ▼.  Boone,  61  Iowa, 
687,  2  N.  W.  614^  33  Am.  Bep.  164 ;  Saunders 
V.  Ft  Madison,  111  Iowa.  102,  82  N.  W.  428; 
Ogg  y.  Lansing,  35  Iowa,  495,  14  Am.  Bep. 
499;  Elmore  v.  Drainage  Com.,  135  III.  269, 
25  N.  E.  1010,  25  Am.  St  Bep.  363.  The  rea- 
sons given  for  tbese  rules  are  well  under- 
stood, and  need  not  be  repeated  here.  Wheth- 
er or  not  the  individual  members  of  the  board 
might  have  been  held  llaUe  is  a  qnesUoa 
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with  \ipfalch  we  have  notbing  to  do  at  tbia 
time.  The  final  qneatlon  then  Is  the  liability 
of  the  board  under  section  2011  of  the  Code. 
The  latter  part  of  that  section  provides  that, 
U  the  corporation  falls  to  take  the  property 
and  pay  the  damages  awarded  on  the  appeal, 
It  shall  pay  In  addition  to  the  costs  and  dam- 
ages actually  suffered  by  the  landowner  rea- 
sonable attorney's  fees  to  be  taxed  by  the 
court.  This  provision  was  added  by  the  Leg- 
islature passing  the  Code  of  1897,  and  does 
not  seem  to  have  been  heretofore  considered 
by  this  court  That  It  has  reference  to  an 
abandonment  of  the  proceedings  Is  manifest, 
but  It  is  not  so  clear  as  to  what  is  meant  by 
the  term  costs  and  damages  actually  suffered 
by  the  landowner  and  reasonable  attorney's 
fees  to  be  taxed  by  the  court  It  seems  to 
us,  however,  that  this  statute  was  intended 
to  cover  a  case  of  abandonment  such  as  is 
now  presented,  and  that  It  follows  to  some 
extent  at  least  the  statutes  of  Massachusetts 
and  Minnesota  to  which  reference  has  here- 
tofore been  made.  It  is  to  save  to  the  owner 
his  costs  and  actual  damages  when  the  pro- 
ceedings are  abandoned  and  to  give  him  at- 
torney's fees  necessarily  expended  in  secur- 
ing his  compensation  for  the  land  and  pro- 
tecting his  rights.  These  attorney's  fees  are 
to  be  fixed  by  the  court;  but  they  are  never- 
theless a  part  of  his  damages.  With  the 
measure  of  plaintiffs'  damage  we  have  no 
present  concern,  although,  if  that  point  be 
reached,  it  will  be  difficult  of  solution.  De- 
fendant makes  no  claim  that  the  damages 
are  remote,  contingent,  speculative,  or  merely 
nominal.  Its  sole  contention  is  that  there  is 
no  liability  whatever,  and,  were  it  not  for 
the  amendment  to  section  2011  of  the  Code, 
we  staonid  be  compelled  to  agree  with  it 
But  as  that  section  clearly  Imposes  a  liabili- 
ty and  the  question  of  the  amount  and  char- 
acter of  damages  is  not  before  us,  and  is 
not  argued,  we  must  assume  that  some  of  the 
substantial  damages  claimed  are  recoverable. 
The  cases  from  Massachusetts  and  Minnesota 
throw  light  upon  this  question,  and  lend  sup- 
port to  the.  conclusion  reached  that  there  is 
liability  on  the  part  of  the  defendant  for 
the  actual  damages  suffered  by  plaintiff  as 
well  as  reasonable  attorney's  fees. 

That  being  true,  the  Judgment  of  the  trial 
court  must  be,  and  It  is,  reversed. 


OALLOWAT  V,  J.  W.  TURNER  IMPROVE- 
MENT CO. 
(Supreme  Court  of  Iowa.    June  16,  1910.) 

1.  Master  aro  Servant  ({  155*)— Warkino 
and  instructino  servant— duty  of  mas- 
TER—"WaHN"—"WaRNINO." 

The  duty  of  the  master  to  warn  a  servant 
ordinarily  relates  only  to  those  nonobvioas  dan- 
gers which  are  not  known  to  the  servant,  and 
which  are  or  ought  to  be  known  to  the  mas- 
ter, though  in  common  parlance  the  words 
"warn"  and  "warning"  have  a  broader  applica- 


tion, and  are  often  used  as  designating  the 
cries  and  signals  whidi  are  used  by  experienced 
workmen  for  mutual  convenience  and  as  a  part 
of  the  method  of  co-operation. 

[Xld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  EHg.  i  810;    Dec.  Dig.  i  155.* 

I\>r  other  definitional  see  Words  and  Phrases, 
voL  8,  p.  7392.] 

2.  Mastkr  and   Servant  (i   107*)  —  Safe 

Place  for  Work. 

The  liability  of  the  master  for  failure  to 
furnish  the  servant  a  reasonably  safe  place 
for  work  refers  to  those  dangers  which  inhere 
in  the  place  as  distingaished  from  those  arisinj; 
in  a  place  merely  as  the  result  of  the  negli- 
gence of  a  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  199-212;  Dec.  Dig.  I 
107.*] 

8.  Master  and  Servant  ({  278*)— Injuries 
TO  Sbrvant— Safe  Place  for  work— Suf- 
FiciiNCT  of  Evidence. 

In  a  servant's  action  for  injuries  while 
working  about  a  sewer  dicing  machine,  evi- 
dence held  not  to  show  a  violation  of  the  mas- 
ter's duty  to  furnish  a  reasonably  safe  place 
for  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  964-877;    Dec.  Dig.  | 

4.  Master  and  Servant  (i  150*)— Injurikb 
TO  Servant— Warning  Servant. 

Defendant,  operating  a  sewer  trench  ma- 
chine, did  not  owe  plaintiff,  an  experienced 
man,  the  duty  of  warning  htm  that  the  engi- 
neer, a  fellow  servant  in  charge  of  the  ma- 
chine, might  through  negligence,  start  the  ma- 
chine without  a  signal,  such  possibility  being  as 
manifest  to  plaintiff  as  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gi  297-807;  Dec  Dig.  g 
160.*) 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

Action  for  personal  injuries.  At  the  dose 
of  plaintitTs  evidence  the  court  directed  a 
verdict  for  the  defendant,  and  entered  judg- 
ment against  the  plaintiff  for  costs.  Plain- 
tiff appeals.    Affirmed. 

Edgar  T.  Fee  and  Van  VIeck  ft  Holmes,  for 
appellant  Hewitt,  -Miller  ft  Walilngford,  for 
appellee. 

EVANS,  J.  The  defendant's  motion  for  a 
directed  verdict  in  the  court  below  was  based 
upon  several  grounds,  and  was  sustained 
generally.  The  question,  however,  which  has 
received  the  principal  discussion  on  this  ap- 
peal, and  to  which  we  shall  give  principal 
attention,  is  whether  the  negligence  disclos- 
ed by  the  evidence  on  the  part  of  the  plain- 
tiff was  masterial  or  was  that  only  of  a  fel- 
low workman.  We  adopt  the  following  state- 
ment of  facts  from  appellant's  argument: 
"At  the  time  of  the  injury  herein  complained 
of,  March  27,  1908,  plaintiff  was  In  the  em- 
ploy of  defendant  company,  and  as  such  was 
known  and  scheduled  as  a  'timberman.'  De- 
fendant company  was  engaged  in  digging 
ditches  for  the  purpose  of  laying  sewer  pipe. 
In  the  conduct  and  operation  of  said  business 
of  digging  sewer  ditch,  defendant  company 


*For  otbsr  eases  lea  same  topic  and  lecUon  NUMBER  in  Dee.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexei 
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used  a  large  an4  complicated  machine  known 
and  designated  as  a  'sewer  digger'  (a  full 
description  ma.j  be  found  In  the  testimony 
of  A.  A.  BonljBeld,  Abstract,  pp.  14,  15).  Said 
machine  was  operated  by  a  20  borse  power 
boiler  and  a  26  or  28  horse  power  engine 
which  furnished  the  motive  power  therefor. 
It  was  the  duty  of  plaintiff  under  his  em- 
ployment by  defendant  company  to  curb. the 
ditch  behind  the  machine  by  dropping  planks 
or  boards  down  edgewise  into  the  ditch  press- 
ing them  against  the  banks  and  placing  cross- 
timbers.  Jacks,  or  stringers  to  keep  the  planks 
In  place.  The  ditch  varied  In  depth  from 
9  to  10  feet  bdow  the  surface  ground.  It 
was  also  the  duty  of  plaintiff  under  his  em- 
ployment by  defendant  company  to  shave 
down  the  sides  of  the  bank,  dig  at  the  bot- 
tom of  the  trench,  and  shovel  the  loose  dirt 
Into  the  buckets  of  the  digger.  Such  work 
became  necessary  by  reason  of  the  fact  that 
the  digging  machine  in  starting  from  the  sur- 
face of  the  ground  or  In  turning  an  angle 
would  not  reach  back  and  cut  the  bank  In 
a  perpendicular  line.  At  the  time  of  the  In- 
Jury  defendant  company  was  engaged  in  dig- 
ging a  ditch  and  turning  the  corner  of  Thirty- 
Ninth  and  Ingersoll  avenue,  Des  Moines, 
Iowa.  The  sewer  ditch  at  this  point  varied 
in  depth  from  4  to  10  feet  on  an  incline 
plane.  The  distance  from  the  foot  of  the 
digger  at  the  bottom  of  the  ditch  to  the  foot 
of  the  incline  plane  was  about  two  feet,  and 
varied  in  distance  as  the  incline  plane  of  the 
ditch  and  the  line  from  the  foot  of  the  digger 
to  the  surface  of  the  ground.  At  the  time 
of  the  injury  In  question,  plaintiff,  In  the  per- 
formance of  bis  duties  as  directed  by  defend- 
ant company,  was  at  the  bottom  of  said  ditch 
shaving  off  the  banks  and  hoveling  the  dirt 
into  the  buckets  or  scoops  of  the  machine. 
He  was  spading  about  15  Inches  in  width  and 
keeping  it  down  with  the  machine.  From 
where  the  plaintiff  was  working  in  the  ditch 
to  the  place  M^ere  the  engine  was  situated 
on  the  tracks  in  front  of  the  ditch  was  from 
15  to  20  feet  The  day  was  cold  and  windy. 
The  machinery  had  been  at  a  standstill  for 
some  considerable  time.  The  engineer  who 
operated  the  machinery  had  been  off  the  ma- 
chine and  down  in  the  ditch  with  plaintiff 
immediately  before  the  machine  was  started 
in  motion  causing  the  injury  to  plaintiff.  At 
the  time  of  injury  plaintiff  was  busily  en- 
gaged in  the  performance  of  his  duty  and 
had  no  knowledge  that  the  engineer  had  left 
the  ditch  and  gone  back  to  the  engine.  The 
evidence  shows  that  the  boiler  and  engine 
were  not  equipped  with  a  whistle  or  any  ap- 
pliance for  giving  warning  signals  upon  the 
stopping  or  starting  of  said  machinery.  The 
evidence  further  shows  that  there  was  a  cus- 
tom among  all  the  employ^  to  give  a  signal 
upon  the  starting  or  stopping  of  the  said  ma- 
chinery: The  custom,  in  substance,  was  that, 
when  the  machinery  was  at  a  standstill,  and 
the  empIoySs  working  in  the  ditch,  for  the 
engineer  before  starting  the  machinery  to  I 


shout  or  call  to  the  men  below  some  form  of 
Words  of  warning,  or  if  the  employes  were 
ready  to  have  the  machinery  started  the 
warning  would  be  called  or  shouted  by  the 
employA  or  employes  in  the  ditch  below  to 
the  man  in  charge  of  die  machinery  above. 
This  custom  had  existed  among  the  men  for 
a  long  period  of  time,  and  had  become  w^ 
established  and  understood  among  the  em- 
ployes. Such  direction  had  been  positively 
given  by  the  foreman  in  diarge  of  the  work 
to  the  various  employes.  Such  custom  bad 
long  been  within  tjie  knowledge  and  observed 
by  plaintiff.  The  evidence  also  shows  that 
the  engineer  had  fnU  knowled^  of  such  cus- 
tom, and  had  observed  the  same  for  a  con- 
siderable time  prior  to  the  injury  In  question. 
At  the  time  the  Injury  in  question  occnrred 
plaintiff  as  we  have  heretofore  said  was  en- 
gaged In  the  performance  of  his  duties  at  the 
bottom  of  the  ditch  and  by  reason  of  the 
small  space  within  which  to  work,  of  neces- 
sity was  in  close  proximity  to  the  scoops  and 
shovels  of  the  digger,  and,  fully  relying  up- 
on the  custom  long  existing  of  giving  warn- 
ing before  starting  the  machinery,  had  no 
reason  to  apprehend  that  It  would  be  sud- 
denly started  without  such  warning  having 
first  been  given.  The  undisputed  evidence 
shows  that  without  warning  of  any  kind 
whatsoever  said  machinery  was  started  in 
motion  suddenly,  resulting  in  the  injuries 
complained  of  in  plaintiff's  petition.  The 
uncontradicted  evidence  shows  that  plaintiff 
at  said  time  gave  no  warning  nor  bad  he 
theretofore  given  any  warning  to  start  said 
machlnei7  at  the  time  it  was  set  in  motion. 
The  evidence  also  shows  that  plaintiff  had  no 
knowledge  or  warning  of  any  kind  that  said 
machinery  was  to  be  or  was  about  to  be  set 
in  motion."  Additional  facts  may  t>e  noted 
in  the  further  discussion  of  the  case. 

In  his  original  substituted  petition,  the 
plaintiff  q;>ecifled  and  classified  the  alleged 
negligence  of  the  defendant  as  follows :  "(1) 
That  the  defendant  company  was  negligent 
in  employing  an  incompetent,  careless,  un- 
skilled, reckless,  and  inefficient  person  to 
operate  and  manage  said  engine  and  macjiin- 
ery  attached  thereto.  (Z)  That  the  defend- 
ant company  was  negligent  in  retaining  in  its 
employ  an  incompetent,  careless,  nnskilled, 
reckless,  and  inefficient  person  to  operate  and 
manage  said  engine  and  machinery  attached 
thereto,  after  knowledge  of  such  Incompe- 
tency, carelessness,  unsklll  fulness,  reckless- 
ness, and  inefficiency  of  such  persons.  (3) 
That  the  defendant  company  was  negligent 
in  not  supplying  or  equipping  its  engine  or 
boiler  with  a  suitable  steam  whistle,  and  in 
not  directing  its  engineer  to  use  the  same  by 
giving  warning  blasts  to  warn  its  other  em- 
ployes engaged  in  the  performance  of  their 
duties  and  especially  this  plaintiff  In  the 
trench.  (4)  That  the  defendant  company  was 
negligent  In  not  providing  a  person  and  as- 
signing him  to  stand  on  the  surface  of  the 
ground  in  such  a  position  as  that  he  might 
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and  oould  aee  the  engineer  at  hla  post  of 
duty  and  the  plaintiff  In  the  performance  of 
his  duty  In  the  trench,  and  warn  the  plain- 
tiff of  the  purpose  of  the  engineer  to  stop  or 
start  his  engine  and  madilnery  attached 
thereto  In  motion.  (5)  That  defendant  com- 
pany was  negligent  in  not  making  and  pro- 
mulgating suitable  and  needful  rules  and  reg- 
ulations for  the  safe  and  proper  manner  in 
which  said  engine  and  machinery  thereto  at- 
tached should  be  operated  by  its  employes 
and  for  the  proper  conduct  of  its  employes, 
in  carrying  on  defendant's  bostneas.  (8) 
That  the  defendant  company  was  negligent 
in  not  providing  a  safe  place  for  plaintiff  to 
work,  in  not  providing  suitable  machinery 
with  which  to  work,  in  not  providing  sufQ- 
cieat  co-employes  to  assist  plaintiff,  and  in 
not  employing  safe  and  competent  co-em- 
ployto  with  which  to  work." 

Later,  be  filed  the  following  amendment: 
'That  it  was  the  custom  and  duty  of  the  de- 
fendant company  before  the  starting  of  said 
engine  and  machinery  thereto  attached  to 
give  warning  by  crying  out  or  shouting  cer^ 
tain  words  of  warning  so  that  workmen 
working  in  the  trench  In  the  vicinity  of  said 
machine  could  retire  to  some  safe  place,  and 
that  plaintiff  relying  upon  said  custom  of  de- 
fendant company,  and  without  warning  by 
the  defendant,  and  without  fault  on  plain- 
tiff's part,  was  injured  as  heretofore  stated. 
And  that  because  of  the  negligence  and  fail- 
ure of  the  defendant  company,  as  above  stat- 
ed, plaintiff,  at  the  time  of  the  starting  of 
the  engine  and  the  machinery  thereto  attadi- 
ed  in  motion  from  which  he  received  his  said 
injuries,  had  no  knowledge  or  notice  of  the 
fact  that  said  engine  and  machinery  thereto 
attached  were  about  to  be  started  In  motion 
whUe  he  was  engaged  in  the  discharge  of 
the  duties  then  assigned  to  him  as  heretofore 
stated,  and  while  he  was  so  working  in  close 
proximity  to  said  machine;  and  that  plain- 
tiff relied  upon  the  custom  and  obligation  of 
said  defendant  company  as  above  stated,  and 
not  otherwise,  and  his  injuries  were  the  di- 
rect and  proximate  result  of  negligence  of 
said  defendant  company  in  the  matters  and 
omissions  heretofore  stated." 

Under  the  evidence  the  plaintiff  must  pre- 
vail, if  at  all,  on  the  form  of  alleged  negli- 
gence specified  in  the  above  amendment,  and 
hie  argument  here  is  directed  to  that  view. 
The  argument  of  the  plaintiff  here  purports 
to  be  based  upon  the  elementary  propositions 
that  the  master  owes  to  the  servant  a  duty 
to  warn  and  the  duty  to  furnish  him  a  safe 
place  to  work.  The  sum  of  the  argument  is 
that  the  plaintiff's  place  of  work  was  render- 
ed unsafe  by  the  act  of  the  engineer  in  start- 
ing the  machinery  without  first  giving  to  the 
plaintiff  the  customary  warning  or  waiting 
for  ancb  warning  to  be  given  by  some  one  else. 
The  engineer  was  one  Webster.,  It  is  not 
claimed  that  Webster  was  a  fellow  servant 
of  the  plaintiff  so  far  as  the  performance  of 
Ms  ordinary  duties  as  engineer  is  concerned. 


It  is  claimed,  however,  tbat  tbe  dnty  to  give 
a  signal  or  warning  to  the  plaintiff  before 
starting  the  machinery  was  a  nondelegable^ 
masterial  dnty,  and  that  failure  to  give  it 
waa  a  failure  of  the  master  in  the  perform- 
ance of  its  duty,  regardlees  of  the  agency  to 
which  its  performance  was  Intrusted. 

Some  confusion  has  crept  into  the  argu- 
ment, we  think,  through  the  use  of  the  term 
"warning,"  as  descriptive  of  the  customary 
starting  signal  given  by  the  engineer.  The 
masterial  duty  to  warn  a  servant  has  its  well 
defined  limitations  as  a  general  proposition 
of  law.  Ordinarily  It  relates  only  to  those 
nonobvlous  dangers  which  are  not  known  to 
the  servant,  and  which  are  known  or  ought 
to  be  known  to  the  master.  It  has  Its  most 
frequent  application  in  favor  of  the  newly 
employed  or  inexperienced  servant  In  com- 
mon parlance,  the  terms  "warn"  and  "warn- 
ing" have  a  much  broader  application,  and 
they  are  often  used  as  designating  the  cries 
and  signals  which  are  used  by  experienced 
workmen  for  mutual  convenience  and  protec- 
tion and  as  a  part  of  the  method  of  co-opera- 
tion. And  in  this  sense  have  these  terms 
been  used  in  this  discnssion,  and  there  is  a 
tendency  In  the  argument  to  assume  tliat  the 
masterial  duty  to  warn  is  as  broad  and  com- 
prehensive as  the  common  parlance  of  these 
terms.  And  so  it  may-lie  said  that  the  lia- 
bility of  the  master  for  failure  to  furnish  to 
the  servant  a  reasonably  safe  place  to  work 
has  reference  to  those  dangers  which  Inhere 
in  the  place  as  distinguished  from  those  dan- 
gers which  arise  in  a  place  merely  as  the  re- 
sult of  the  negligence  oif  a  fellow  servant 
Keeping  these  elementary  distinctions  In 
mind,  we  may  proceed  to  an  analysis  of  the 
case. 

Plaintur  places  special  reliance  niion  the 
case  of  Hendrickson  v.  Gypsum  Co.,  133  Iowa, 
89,  110  N.  W.  822,  9  L.  R.  A.  (N,  8.)  655.  It 
is  argued  that  the  reasoning  in  that  case  is 
conclusive,  and  this  as  in  favor  of  the  plain- 
tiff. If  this  contention  is  logical,  then  we 
have  obliterated  the  fellow-servant  rule  with- 
out intending  to  do  so  in  our  holding  in  that 
case.  The  underlying  thought  of  the  oi^nion 
In  that  case  was  that  the  method  of  use  of 
high  explosives  about  the  mine  rendered  the 
whole  place  unsafe,  and  that  it  left  no  means 
to  the  workmen  to  protect  themselves  while 
remaining  in  their  place  of  work.  And  that 
therefore  the  master  had  no  right  to  convert 
the  place  of  the  workmen  into  a  place  of 
danger  by  sudi  use  of  high  explosives  in 
blasting  except  as  he  assumed  the  duty  prece- 
dent to  give  notice  of  the  proposed  explosion 
so  that  the  workmen  could  withdraw  from 
the  place  of  danger  so  created.  This  Is  only 
another  way  of  saying  that  the  right  of  the 
master  to  use  high  explosives  in  such  a  way 
as  to  render  the  places  of  the  workmen  dan- 
gerous is  conditioned  upon  a  previous  notice 
or  warning  for  the  purpose  of  enabling  them 
to  withdraw.  In  case  of  an  explosion,  the 
place  of  tbe  workmen  became  unsafe,  not 
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through  the  negUgenoe  of  any  fellow  servant, 
but  In  accprd  with  the  very  plan  of  the  mas- 
ter. It  was  held  in  effect,  therefore,  that  the 
dnty  to  warn  the  workmen  to  leave  their  pla- 
ces was  Inseparable  from  the  right  to  sudi 
nse  of  high  explosives.  The  Hendrlckson 
Case  was  deemed  to  be  a  border  line  case 
and  one  presenting  unusual  difficulties  In  its 
solution.  The  reasoning  of  the  opinion  was 
close,  and  its  distinctions  were  necessarily 
somewhat  fine.  It  was  not  regarded  as  over- 
turning any  of  the  well-established  rules  of 
the  liability  of  the  master  to  the  servant. 
But  it  was  deemed  to  present  a  situation 
which  called  for  the  application  of  these 
rules  in  a  somewhat  exceptional  way. 

Turning  to  the  case  before  us,  the  plain- 
tiff's place  of  work  was  in  a  ditch  behind  the 
machinery.  The  place  presented  no  inherent 
danger  even  when  the  machinery  was  in  oper- 
ation. The  starting  of  the  machinery  did  not 
require  the  plaintiff  to  leave  his  place  or  his 
work  as  a  means  of  safety.  If  he  had  receiv- 
ed a  warning  notice  from  the  engineer,  he 
would  not  have  left  his  work,  nor  his  place  of 
work.  His  Injury  resulted,  not  because  of 
any  particular  danger  inhering  in  his  place 
of  woii,  but  because  at  the  time  the  machin- 
ery started,  he  stood  with  one  foot  in  or  ov^ 
the  bucket  of  the  machine.  Whether  that  was 
a  negligent  act  on  his  part  is  one  of  the  ques- 
tions which  we  will  not  discuss  now.  On  the 
contrary,  we  will  assume  that  it  was  not  neg- 
ligent, as  a  matter  of  law  at  least  This  posi- 
tion of  his  foot  was  rendered  possible  by  rea- 
son of  his  proximity  to  the  machinery,  but  it 
was  in  no  sense  a  necessity  of  his  situation 
nor  an  Incidental  sequence  thereof.  It  was 
simply  one  of  those  details  of  method  of  do- 
ing his  work  which  he  himself  adopted.  By 
all  of  the  authorttieB,  such  details  are  beyond 
the  foresight  and  control  of  the  master.  As- 
suming that  the  plaintiff  was  not  negligent 
In  so  placing  his  foot,  we  should  further  as- 
sume that  Webster  was  negligent  in  starting 
the  machine  without  giving  the  signal  which 
would  doubtless  have  resulted  in  the  plain- 
tifTs  removing  his  foot  from  the  bucket  It 
seems  clear  to  us,  therefore,  that  plaintiff's 
place  of  work  was  not  unsafe  within  the 
meaning  of  the  law.  The  danger  encounter- 
ed by  the  plaintiff  at  the  particular  moment 
did  not  arise  out  of  the  place.  The  most  that 
can  be  said  Is  that  it  arose  in  the  placa  but 
out  of  the  negligence  of  Webster.  If  we  were 
to  hold  that  every  place  of  a  workman  where 
injury  results  to  him  through  the  neglect  of 
another  is  rendered  thereby  an  unsafe  place, 
we  should  leave  no  defense  to  a  blameless 
master  against  liability  for  the  wrongs  of  fel- 
low servants.  We  readi  the  conclusion  that 
the  plaintiff's  evidence  disclosed  no  violation 
of  the  masterlal  duty  to  furnish  a  reasonably 
safe  place  to  work. 

Turning,  now,  to  the  other  specification  of 
alleged  negligence  in  the  fliilure  of  Webster 
to  warn  the  plaintiff  that  he  was  about  to  start 
the  machine,  was  Webster  1>  audi  failure  of 


I  duty  at  that  point  acting  as  a  vloe  prlndiMir 
I  It  is  not  claimed  that  Webster  was  not  a  fd- 
low  servant  so  far  as  his  general  duties  of 
work  were  concerned,  both  as  engineer  and 
while  working  In  the  ditdi  with  the  plaintiff. 
It  is  argued,  however,  that  In  so  far  as  be 
was  under  duty  to  warn  the  plaintiff,  he  was 
carrying  a  masterlal  duty  and  was  therefore 
a  vice  principal.  To  put  It  in  another  way, 
what  duty  of  warning  did  the  master  owe 
to  the  plaintiffT  As  already  indicated,  it 
owed  him  the  duty  of  warning  against  sadi 
dangers  as  were  unknown  to  him  and  were 
known  or  ought  to  be  known  to  the  master. 
The  plaintiff  was  experienced  In  bis  work, 
having  been  engaged  in  it  for  nearly  four 
years.  Webster  bad  been  his  fellow  servant 
for  the  last  two  years  of  that  time.  Surely 
the  master  owed  him  no  duty  of  warning 
against  the  danger  of  putting  his  foot  in  the 
bucket  The  possible  danger  involved  In  such 
an  act  was  as  obvious  to  the  plaintiff  as  it 
could  be  to  the  master.  Tbe  master  did  not 
owe  plaintiff  the  duty  to  warn  him  that  Web- 
ster might  through  negligence  start  the  ma- 
chine without  a  signal.  This  possibility  was 
as  manifest  to  the  plaintiff  as  it  could  be  to 
the  master.  It  was  also  a  changing  detail 
of  the  progressing  work,  for  which  the  mas- 
ter has  always  been  held  not  responslbl& 

This  brings  us  to  an  analysis  of  the  real 
negligence  which  resulted  in  plaintiff's  injury. 
Did  this  negligence  connlst  in  the  failure  of 
the  master  to  warn  the  plaintiff  that  Webster 
was  going  to  start  the  machine,  or  did  it  con- 
sist in  the  negligence  of  Webster  in  starting 
the  machine  before  giving  a  signal  to  the 
plaintiff  and  without  waiting  for  one  to  be 
given  by  anybody?  If  it  be  said  that  the 
negligence  consisted  In  the  master's  breach  of 
duty  to  warn  the  plaintiff  against  a  danger 
known  to  the  master  and  unknown  to  the 
plaintiff,  what  was  the  danger  that  was 
known  to  the  master?  Can  it  be  said  that 
the  master  must  be  deemed  to  know  not  only 
that  Webster  might  start  up  the  machine 
without  signal,  but  also  that  he  would  do  so? 
If  the  master  did  not  know  or  have  reason 
to  know  that  Webster  would  so  start  the  ma- 
chine, then  there  was  no  duty  to  warn  Im- 
posed upon  it  The  only  possible  answer  to 
this  position  is  that  the  master  must  be  deem- 
ed to  know  what  Webster  must  know,  and 
that  Webster  knew  that  he  was  about  to 
start  up  the  machine,  and  that  no  signal  had 
been  given,  and  that  such  knowledge  of  Web- 
ster was  the  knowledge  of  Qie  master.  This 
argument  can  be  tenable  only  on  the  theory 
that  Webster  was  a  vice  principal,  not  only 
in  relation  to  the  duty  to  warn,  but  in  his 
capacity  as  an  engineer.  It  cannot  be  claim- 
ed otherwise  than  that,  in  his  capacity  as 
engineer,  Webster  was  a  fellow  servant  and 
tbat  if  he  prematurely  started  the  machine 
It  was  necessarily  the  negligence  of  a  fel- 
low servant  which  could  not  have  been  fore- 
seen or  warned  against  by  the  master  as 
such.    It  may  be  noted  here  that  the  six 


Digitized  by 


Lioogle 


Iowa) 


OASB  T.  OHIOAOO  GEBAT  WESTERN  BY.  CO. 


1037 


ipedficatloiiB  of  tbe  orighial  milMtituted  peti- 
tion which  we  have  set  forth  all  disappear  by 
force  of  plaintiff's  own  evidence,  and  the 
plaintiff  has  rested  his  case  upon  the  tlieory 
which  we  have  now  been  discussing.  The 
■am  of  the  situation  Is  that  under  the  evi- 
dence offered  by  plaintiff,  the  master  had  f  or- 
nlBhed  a  safe  place  to  work,  and  had  fur- 
nished proper  machinery  appliances,  and  ex- 
perienced and  competent  fellow  servants,  and 
had  promulgated  suitable  methods  and  rules 
of  operation.  The  prosecution  of  the  work 
and  the  adaptation  of  themselves  to  Its  chang- 
ing details,  and  co-operation  with  each  other, 
and  the  exercise  of  care  for  the  mutual  safe- 
ty of  each,  were  all  duties  which  devolved 
niwn  the  servants,  and  for  the  breach  of 
which  redress  can  be  had  against  the  offend- 
ing party  alone.  Our  conclusion  is  that  tbe 
trial  court  properly  directed  the  verdict  A 
reverse  conclusion  would  quite  destroy  the 
fellow-servant  rule  and  overturn  the  over- 
'whelmlng  weight  of  authority.  For  authori- 
ties in  support  of  tbe  conclusions  here  an- 
nounced, see:  WelUhan  v.  National  Wheel 
Co.,  128  Mich.  1,  87  N.  W.  75;  Bergstrom  v. 
Staples,  82  Mich.  654,  46  N.  W.  1035;  Por- 
ter T.  SUver  Creek  Co.,  84  Wis.  418,  64  N.  W. 
1019;  Qulgley  v.  Levering,  167  N.  Y.  58,  60 
N.  E.  276,  54  L.  R.  A.  62;  Herman  v.  Port 
B.  M.  Co.  (D.  O.)  71  Fed.  853;  Martin  v. 
Atchison  B.  R.  Co.,  166  U.  S.  399,  17  Sup. 
Ct  603,  41  L.  Bd.  1051;  Portance  v.  pehlgb 
Co.,  101  Wis.  674,  77  N.  W.  878,  70  Am.  St. 
Rep.  932;  Labatt  on  Master  and  Servant, 
▼<rf.  2,  H  580,  601,  607-609. 

The  following  cases  from  other  jurisdic- 
tions are  cited  by  appellant's  counsel  as  tend- 
ing to  support  their  contention:  Belleville 
Stone  Co.  v.  Mooney,  60  N.  J.  Law,  323,  38 
Ati.  835;  HJelm  v.  Western  Qranite  Construc- 
tion Co.,  94  Minn.  169,  102  N.  W.  384 ;  Com- 
rade y.  Atlas  Lumber  Co.,  44  Wash.  470,  87 
Pac.  617. 

The  order  of  the  trial  court  will  be  affirmed. 


OASB  V.  CHICAGO  GRBAT  WBSTBRN  RY. 
CO. 

(Supreme  Court  of  Iowa.    Jane  16,  1910.) 

1.  ItAii.B0AnB  a  350*)— Crossing  Accidbwt— 

CONTBIBUTOBT       NxaUOXNCE    —    StOPPIHS 

Teams. 

One  is  not  required,  as  matter  of  law,  to 
•top  his  team  before  attempting  to  cross  a  rail- 
road track ;  whether  in  a  given  case  he  sliould 
do  80  is  a  question  of  fact 

[E^.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1152-1192 ;  Dec  Dig.  {  350.*] 

2.  Railboads  (S  850*)— Gbobbiro  Accident— 
DuTT  TO  Look. 

While  one  about  to  cross  a  railroad  must 
look  both  ways  and  listen  before  starting  across, 
he  is  not  bonnd,  as  matter  of  law,  to  do  so 
at  any  given  point ;  but  whether  he  did  so  at  a 
proper  point  he  testifying  where  he  did  so,  is 
generally  a  qnestion  for  the  Jury. 

(Bd.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  IS  1152-1192 ;    Dec.  Dig.  i  860.*] 


8.  RAIUIOADfl  (I  380*)-^BOBBINO  ACOIOKNT— 
ASBUKPTION  AS  TO  MANAOEMBNT  OF  TBAIN. 

One  about  to  cross  a  railroad  may  assume 
that  trains  will  be  run  at  lawful  speed,  and 
that  the  nsnal  and  enstomary  warnings  will  be 
given. 

[Bd.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig,  U  1071-1074;    Dec  Dig.  {  330.*) 

4.  Railboads  (f  350*)— OaoBsiNa  Aooident— 

CONTBIBDTOBY   NBGLTOKNCnS— BviDBNOB. 

Evidence  in  an  action  for  collision  of  a 
train  with  a  team  at  a  crossing  held  sufficient, 
in  view  of  the  evidence  as  to  tne  illegally  high 
speed  of  the  train  and  the  absence  of  alenals, 
to  go  to  the  Jury  on  the  question  of  the  driver 
having  looked  and  listeneo  for  a  train  at  the 
proper  point 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {f  1152-1192 ;   Dec.  Dig.  {  350.*] 

5.  Raiuioads  (S  350*)— Qbosbino  Accident— 
Looking  fob  and  Seeiho  Tbain  —  Qubs- 

TI0N8  fob  the  JUBT. 

It  is  not  a  legal  proposition,  which  defend- 
ant in  a  railroad  crossing  accident  case  is  en- 
titled to  have  charged,  that  if  plaintiff  could 
have  seen  the  train  at  the  time  and  place  he 
testified  to  having  looked  and  listened  therefor 
he  mast  be  held  to  have  seen  it,  or  to  have  not 
looked  and  listened ;  but  whether  or  not  lie 
looked  and  listened,  and  whether  or  not  he  saw 
or  should  have  seen  it  are  qaestions  of  fact 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  H  1152-1192;   Dec.  Dig.  {  350.*] 

6.  Tbiai  (H  240,  244*)— iNBTRUCTiONS— Sin- 
gling OUT  Evidence— Abqtjmentativenesb. 

A  requested  instruction  that  if  plaintiff 
could  have  seen  tbe  train  at  the  time  and  place 
he  testified  to  having  looked  therefor,  he  must 
be  held  to  have  seen  it  or  to  have  not  looked, 
is  objectionable  as  singling  ont  certain  evidence 
bearing  on  the  case,  without  regard  to  the  other 
evidence,  and  as  b^ng  purely  argumentative. 
■  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {$  561,  577-681 ;    Dec.  Dig.  U  240,  244.*J 

7.  Tbial  (J  191*)  —  Xnstbuctions— Applioa- 
bilitt  to  Evidence. 

A  requested  instruction  that  if  plaintiff 
could  have  seen  the  train  at  the  time  and  place 
he  testified  to  having  lootced  tlierefor,  he  most 
he  held  to  have  seen  It  or  to  have  not  looked,  is 
objectionable  in  stating  that  he  looked  at  a  point 
17  feet  from  the  track,  when  this  was  a  matter 
of  dispnte,  some  witnesses  stating  it  was  20 
feet  from  the  track. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431 ;   Dec.  Dig.  i  191.*] 

8.  Tbial  (i  260*)  —  Retubing  Instbuctionb 
Covebed  bt  Chabgb. 

Refusing  requested  Instructions  covered  by 
the  court's  charge  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  it  651-659;    Dec.  Dig.  {  200.*] 

9.  Railboads  ({  S51*)— Cbosbing  Accident— 
Inbtbdctions— "Plain  Sight." 

The  words  "plain  sight"  in  an  instruction 
in  a  railroad  crossing  accident  case,  that  it  was 

JlaintilTs  doty  when  he  arrived  at  a  point 
rom  which  a  train  could  be  seen  to  take  rea- 
sonable precautions,  by  looking  in  tiie  direction 
from  which  a  train  might  come,  to  ascertain  if 
a  train,  whidi  might  endanger  him,  was  com- 
ing, and  if  the  train  which  injured  him  was  in 
plain  sight  from  the  point  where  it  was  his  duty 
to  look,  and  the  circumstances  suggested  a  rea- 
sonable probability  of  danger,  an  attempt  to 
cross  was  negligence,  mean  nothing  more  than 
that  the  train  was  within  the  range  of  plaintilTs 
sight  had  he  been  looking  in  that  direction,  and 
so  are  nnobjeetionaUe. 

[Ed.   Note.— Fbr  other  eases,   see   Railroada, 
Cent  Dig.  |i  1193-1215 ;  Dec.  Dig.  {  351.*] 


fm  ethir  eases  see  sams  tepte  and  sMtloa  NTO  BBR  la  Dso.  *  Aai.  Dlgi-  im  to  date,  *  Bsportar  Inteies 
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Appeal  from  District  Court,  Bla(&  Hawk 
County;    Chas.  B.  Ransler,  Judge. 

Action  at  law  to  recover  damageis  for  In- 
juries received  by  plaintiff  doe  to  bis  wagon 
being  struck  by  one  of  defendant's  trains  at 
a  street  crossing  in  tbe  city  of  Waterloo. 
Trial  to  a  jury,  verdict  and  Judgment  for 
plaintlir,  and  defendant  appeals.    Affirmed. 

Carr,  Carr  &  EvtCqs  and  J.  B.  Williams, 
for  appellant.  C.  W.  Mullan  and  B.  F. 
Swlsber,  for  appellee. 

DEEMBB,  a  J.  While  driving  a  covered 
milk  wagon  along  what  is  known  as  Franklin 
street  in  the  city  of  Waterloo,  plaintiff  was 
struck  by  one  of  defendant's  trains  at  tbe 
crossing  of  said  street,  and  received  the  inju- 
ries of  which  be  complains.  There  was  no 
flagman  at  the  crossing  and  plaintiff  claims 
that  the  bell  on  the  engine  was  not  rung  or 
the  whistle  sounded  or  any  other  warning 
given  of  the  approach  of  the  train.  He  fur- 
ther claims  that  the  train  was  running  at  a 
high  and  dangerous  rate  of  speed,  to  wit, 
from  15  to  20  miles  an  hour,  which 'speed 
was  unlawful  under  the  ordinances  of  the 
city,  which  fixed  the  rate  within  the  city  at 
8  miles  per  hour;  that  he  both  looked  and 
listened  for  the  am>roach  of  the  train  and  did 
not  see  or  hear  it,  and  that  notwithstanding 
due  care  on  his  part  he  was  struck  and  in- 
jured. There  was  a  conflict  in  the  testimony 
upon  many  of  the  material  points,  but  the 
Jury  returned  the  following  answers  to  spe- 
cial interrogatories  submitted,  which  answers 
in  view  of  the  conflict  in  the  testimony  must 
be  regarded  as  conclusive.  These  answers 
were  as  follows:  "(1)  Was  the  engine  heU 
ringing  as  the  train  approached  Franklin 
street?  Answer:  No.  (2)  Was  the  whistle 
sounded  for  the  station?  Ans.:  Yes.  (3) 
Was  the  whistle  sounded  for  the  street  cross- 
ing between  the  viaduct  over  the  Illinois 
Central  Railway  and  Barclay  street?  Ans.: 
Tes.  (4)  At  what  rate  of  speed  was  the  train 
moving  at  the  Walnut  street  crossing?  Ans.: 
15  to  20  miles."  That  these  answers  show 
negligence  upon  the  piart  of  the  defendant  is 
practically  conceded;  but  it  is  strenuously 
argued  in  many  different  ways  that  under  the 
undisputed  testimony  as  applied  to  familiar 
rules  of  law  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  that  there  should  have 
been  a  verdict  for  the  defendant  This  con- 
tention calls  for  a  brief  recital  of  the  testi- 
mony from  plaintiff's  standpoint. 

Franklin  street  is  one  of  the  Important 
streets  of  tbe  city.  It  Is  near  the  business 
portion,  is  paved,  and  crosses  defendant's 
tracks  between  Sixth  and  Seventh  streets. 
Franklin  street  runs  east  and  west,  and  de- 
fendant's track  runs  a  little  east  of  north 
from  its  junction  with  Franklin  street  Upon 
the  block  immediately  north  of  Franklin 
street  and  west  of  Seventh,  there  is  a  lumber 
shed  and  office,  a  lumber  yard  and  coal  shed 
and  three  dwellings,  all  obstructing  the  view 


ot  a  train  coming  from  the  nortb  on  defend- 
ant's txacks.  It  Is  Impossible,  as  we  nnder- 
stand  It,  to  see  a  train  coming  from  tlie 
north  in  passing  from  the  east  side  of  Sev- 
enth street  until  one  gets  within  from  15  to 
20  feet  of  the  east  rail  of  defendant's  main 
line  of  trade;  but  It  is  conceded  tbat  at  a 
point  17  feet  from  this  east  rail  it  is  possible 
to  see  a  train  coming  from  the  north  a  dis- 
tance of  477  feet  Just  prior  to  receiving  his 
injuries  plaintiff  was  driving  westerly  along 
Franklin  street  toward  the  railway  tracks, 
his  team  moving  at  a  rapid  wallc  When  he 
aproached  the  fill  upon  wlilch  the  track  was 
laid,  which  Is  shown  to  lie  between  four  and 
five  feet  above  the  grade  of  the  street  at  the 
crossing,  he  slowed  his  team  down,  and  it 
was  walking  slowly  as  he  approached  the 
crossing.  As  he  came  to  the  place  where  he 
had  an  obstructed  view  of  the  track  he,  ac- 
cording to  his  testimony,  which  has  some 
corroboration,  pulled  his  team  to  a  stop  or 
practically  to  a  standstill,  looked  northeaster- 
ly and  along  the  track  and  as  far  as  he' 
could  see,  and  listened  for  the  approach  of 
a  train.  Seeing  or  hearing  nothing  he  look- 
ed down  the  track  in  a  southwesterly  direc- 
tion for  trains  which  might  be  coming  from 
the  south.  None  being  in  sight  or  hearing 
in  that  direction,  be  proceeded  to  cross  tbe 
track,  and  just  as  his  horses  had  gotten  over 
the  tracks  and  while  his  wagon  was  upon 
them  he  heard  a  train  coming  from  the 
north,  cast  his  eyes  in  that  direction,  and 
discovered  the  rapidly  moving  train  within 
160  feet  of  him.  He  thai  attempted  to  back 
his  team  off  the  track,  but  was  unable  to  do 
so,  and  the  team  and  wagon  were  both  struck 
by  the  train,  one  horse  killed,  the  wagon 
badly  broken,  and  plaintiff  thrown  out  struck 
by  the  locomotive,  and  badly  injured.  Tbe 
Walnut  street  crossing  referred  to  by  the 
jury  was  300  feet  north  of  the  one  at  Frank- 
lin street  Two  boys  were  riding  on  the 
wagon  which  plaintiff  was  driving,  one  upon 
the  right  or  north  side,  and  the  other  upon 
the  left  or  south  side  as  it  approached  the 
crossing.  These  boys  were  standing  upon 
steps  near  the  middle  of  the  wagon,  and  the 
boy  on  the  right  side  of  the  wagon  testified 
that  as  plaintiff  approached  the  railway 
crossing  he  stopped  the  team ;  that  he  (the 
boy)  heard  no  locomotive  whistle  and  that 
no  bell  was  rung,  and  thkt  he  did  not  see 
the  train  until  just  before  it  struck  the 
wagon,  when  he  Jumped  and  escaped  injuiy. 
Defendants  say,  however,  there  is  no  testi- 
mony that  plaintiff  slackened  the  speed  of 
or  stopped  his  team  before  reaching  the 
crossing ;  no  testimony  that  he  looked  to  the 
northward  for  the  approach  of  a  train,  or, 
rather,  that  although  plaintiff  testified  that 
he  did  look  and  saw  no  train,  his  testimony 
should  be  disregarded,  for  that  If  be  did  look 
at  the  point  he  said  he  did  he  could  not  help 
seeing  tbe  train,  and  for  these  reasons-  tbat 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  and  should  not  re- 
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cover.  In  the  first  place  It  1b  not  tme,  as  a 
naatter  of  law,  that  one  must  stop  his  team 
before  crossing  a  railway  track.  Whether  or 
not  be  should  do  so  in  any  given  case  is  a 
question  of  fact  for  the  Jury  and  not  of  law 
for  the  court  Selensky  v.  R.  R.  Co.,  120 
Iowa,  lis,  94  N.  W.  272 ;  Jjovenz  v.  R.  R., 
115  Iowa,  877,  88  N.  W.  835,  56  L.  R.  A.  762; 
Wnifong  V.  R.  R.,  116  Iowa,  648,  90  N.  W. 
S58,  and  cases  cited.  But  It  is  said  that  un- 
der the  testimony  plaintiff  elthw  did  not 
look  for  the  approaching  train,  or  if  he  look- 
ed be  must  have  seen  it  in  time  to  have 
avoided  the  injury,  and  in  either  event  be 
was  guilty  of  contributory  negligence.  Gen- 
erally speaking  the  question  of  contributory 
negligence  in  such  cases  Is  for  the  Jury. 
Cummlngs  v.  R.  R.,  114  Iowa,  85,  86  N.  W. 
40;  Schulte  v,  R.  R.,  114  Iowa,  89,  86  N.  W. 
63 ;  Meyer  v.  R.  R.,  134  Iowa,  722,  112  N. 
W.  194,  and  cases  cited.  Of  course  one  may 
not  heedlessly  drive  upon  railway  tracks  at 
street  crossings  without  looking  or  listening 
for  approaching  trains  and  hold  the  railway 
company  liable,  no  matter  how  negligent  it 
may  have  been.  One  about  to  cross  a  rail- 
way track  must  take  reasonable  inrecautlons 
for  his  own  safety.  He  must  sometimes  stop 
his  team  and  look  and  listen,  and  In  any 
event  must  both  look  and  listen  before  sub- 
jecting himself  to  the  dangers  from  passing 
trains.  Payne  v.  R.  R.,  106  Iowa,  188,  78  N. 
W.  813;  Moore  v.  R.  R.,  102  Iowa,  596,  71 
N.  W.  569;  Cummlngs  v.  R.  R.,  supra ;  Star- 
ry v.  R.  R.,  51  Iowa,  419,  1  N.  W.  60S.  But 
one  about  to  cross  a  railway  track  has  the 
right  to  assume  that  trains  will  not  be  run 
at  an  unlawful  rate  of  speed ;  that  the  usual 
and  customary  warnings  will  be  given;  and 
that  the  railway  company  will  comply  with 
Its  duty  in  approaching  street  crossings.  Cor- 
rell  V.  R.  R.,  38  Iowa,  120,  18  Am.  Rep.  22; 
Cummlngs  v.  R.  R.,  supra;  Moore  v.  R.  R., 
eupra. 

One  about  to  cross  a  railway  track  Is  not 
bound,  as  a  matter  of  law,  to  look  or  listen 
for  a  train  at  any  given  point  Whether  or 
not  he  looked  and  listened  at  a  imint  where 
he  might  have  seen  the  train  and  avoided  the 
injury  in  the  use  of  ordinary  care  and  pru- 
dence is  generally  a  question  for  the  Jury, 
and  the  instant  case  was  submitted  to  the 
Jury  on  that  theory.  Without  absolutely  dis- 
regarding the  testimony,  we  must  say  that  the 
Jury  was  Justified  In  finding  that  plaintiff  ei- 
ther slacked  the  speed  of  his  horses  or  stop- 
ped them ;  that  at  a  point  17  feet  from  the 
track  be  looked  in  a  northeasterly  direction 
for  an  approaching  train,  saw  none,  although 
he  had  an  unobstructed  view  of  the  track  for 
something  like  477  feet ;  that  he  then  looked 
to  the  southward,  as  was  his  duty,  for  trains 
coming  from  that  direction,  his  team  in  the 
meantime  walking  slowly  toward  the  track, 
and  that  neither  he  (plaintiff)  nor  the  boy 
who  was  on  the  right  side  of  the  wagon  rid- 
ing with  him  heard  or  saw  the  approaching 
train  until  It  was  within  160  (eet  of  them. 


A  Jury  was  Justified  in  finding  that  the  train 
which  struck  plaintiff  was  running  at  from 
15  to  20  miles  per  hour ;  that  it  passed  over 
at  least  327  feet  while  plaintifTs  team  cov- 
ered the  17  feet  between  the  place  where 
plaintiff  says  he  stopped  and  the  east  rail 
of  the  track,  and  the  distance  from  the  east 
rail  to  the  other  side  of  the  tradk.  It  took 
some  time  for  plaintiff  to  look  to  the  south 
and  assure  himself  there  was  no  danger  from 
that  direction.  So  it  is  apparent  that  becanse 
of  the  high  rate  of  the  speed  of  the  train 
plaintiff  was  placed  in  a  position  of  peril 
which  would  not  have  existed  had  the  trafai 
been  run  at  eight  mUes  per  hour  or  had  the 
usual  signals  been  given  of  the  approach  of 
the  train.  Appellant's  counsel  have  made 
what  they  call  a  mathematical  demonstration 
of  plaintiff's  contributory  negligence.  Such 
figures  are  not  always  reliable  because  wit- 
nesses cannot  state  with  accuracy  distances, 
rates  of  speed,  etc.  Aside  from  this,  however, 
the  figures  furnished  by  appellant's  counsel 
are  based  uxK>n  testimony  which  is  the  subject 
of  dispute.  Moreover,  appellant's  counsel  in 
making  their  figures  do  not  allow  anything 
for  the  time  required  of  plaintiff  in  looking 
for  a  train  from  the  south,  nor  do  they  give 
any  regard  to  the  fact  that  plaintiff's  team 
was  upon  or  Just  over  the  track  when  plain- 
tiff saw  the  engine.  Taking  these  facts  into 
account  it  Is  manifest  that  the  train  was  not 
in  sight  If  running  at  the  rate  of  20  miles  per 
hour  when  plaintiff  looked  toward  the  north. 
The  question  of  contributory  negligence  was 
manifestly  ifor  the  Jury. 

2.  Appellant  asked  an  instruction  reading 
as  follows:  "If  you  find  that  the  defendant's 
train  was  at  any  place  within  477  feet  of  the 
place  on  Franklin  street  which  is  marked  'A' 
on  the  plat  in  evidence,  and  which  is  17  feet 
from  the  southeasterly  rail  of  the  main  track, 
at  the  time  plaintiff  testifies  he  looked  in  a 
northeasterly  direction  to  see  if  a  train  was 
approaching,  then  you  should  disregard  his 
testimony  that  he  looked  for  an  approaching 
train  at  the  time  and  place  he  testifies  be 
slowed  down  his  team  and  looked  and  lis- 
tened to  ascertain  if  a  train  was  approach- 
ing." Such  a  thought  may  well  be  made  In 
argument  to  a  Jury,  but  It  will  hardly  do  to 
announce  as  a  rule  of  law  that  If  one  could 
have  seen  a  train  at  a  given  time  and  place 
he  must  be  held  to  have  seen  it  or  that  he 
did  not  look  and  listen  for  it  This  may,  un- 
der some  circumstances  and  perhaps  under 
most  be  regarded  as  a  logical  proposition, 
but  it  is  not  a  legal  one.  Whether  or  not  a 
person  did  look  and  listen,  and  whether  or 
not  he  saw  or  should  have  seen  an  approach- 
ing train  are  questions  at  fact  for  a  Jury  and 
not  of  law  for  the  court  Neither  of  the  cases 
cited  and  relied  upon  by  appellant  announces 
any  such  rule  of  law  as  Is  set  forth  in  the  re- 
quested instruction.  Moreover  It  singles  out 
certain  testimony  bearing  upon  plaintifTs 
case  without  regard  to  the  other  evidence  in 
the  case,  and  is  purely  argumentative  in  char^ 
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acter.  It  was  for  the  Jury  to  uy  wh«th«r  or 
Dot  plaintiff  looked  for  tbe  train,  at  what 
I^ace  he  looked,  and  whether  or  not  he  saw 
It  before  he  was  struck  Again,  even  tf  plain- 
tiff saw  the  train  4T7  feet  away,  and  it  bad 
been  running  at  a  proper  rate  of  epeeA,  he 
(plaintifT)  might  safely  have  crossed  ahead 
of  it,  and  his  act  in  attempting  to  do  so  would 
not  necessarily  constitute  contributory  negli- 
gence. Another  reason  for  not  giving  the  in- 
struction is  that  it  stated  that  plaintiff  look- 
ed at  a  point  17  feet  from  the  east  rail  of  the 
track.  This  was  a  matter  in  dispute.  Some 
of  the  witnesses  testified  it  was  20  feet  from 
the  rail  where  plaintiff  looked.  Of  the  other 
instructions  asked  by  defendant,  those  whidi 
announced  correct  rules  of  law  were  given  by 
the  court  In  its  chargei^  and  there  was  no  w- 
ror  in  refusing  them. 

8.  A  part  of  the  eighth  instruction  given  by 
the  trial  court  reads  as  (follows:  "It  was  the 
duty  of  the  plaintiff  to  take  reasonable  pre- 
cautions to  ascertain  if  a  train  was  coming 
whidi  might  endanger  hbn  at  the  crossing, 
and  to  make  reasonable  use  of  his  senses  by 
listening  for  signals  or  the  noise  of  the  train 
when  within  a  reasonable  distance  from  the 
crossing,  and  when  he  arrived  at  a  point  from 
which  a  train  could  be  seen,  by  looking  in  the 
direction  which  a  train  might  come;  and,  tf 
tbe  train  in  question  was  at  the  time  in  plain 
sight  or  hearing  from  the  point  where  it  was 
the  plaintiff's  duty  to  so  look  or  to  so  listen 
for  trains,  and  so  circumstanced  as  to  suggest 
reasonable  probability  of  danger,  an  attempt 
to  cross  tbe  track  would  be  negligence  which 
would  defeat  his  recovery  of  damages  for 
injury  thus  received." 

The  use  of  the  words  "plain  sight"  are  criti- 
cised. They  have  been  used  many  times  in 
the  opinions  of  this  court  in  referring  to  the 
same  subject  as  in  McLeod  ▼.  B.  R.  Co.,  125 
Iowa,  273,  101  N.  W.  77,  and  in  our  opinion 
are  not  objectionable.  "Plain  sight"  means 
nothing  more  than  that  the  train  was  within 
the  range  of  plaintiff's  vision,  had  be  been 
looking  in  that  direction.  If  the  train  was 
obstructed  or  could  not  readily  t>e  seen,  then 
It  was  a  question  as  to  whether  or  not  plain- 
tiff was  bound  to  see  it  If  in  plain  sight, 
then,  under  the  instruction,  plaintiff  was  bound 
to  see  it  and  to  govern  himself  accordingly. 
In  order  to  show  with  what  care  the  case  was 
Hubmitted  we  here  quote  the  next  paragraph 
of  the  instruction  complained  of:  "If  obstruc- 
tions  to  his  view  when  approadiing  the  track, 
or  if  Interference  with  his  hearing  while  his 
team  was  in  motion,  or  other  circumstances. 
Indicated  that  it  was  essential  for  him  to 
stop  his  team  and  wagcm  in  order  to  over- 
come the  noises  within  his  control,  and  to 
the  better  see  and  hear  whether  it  was  safe 
for  him  to  cross,  it  was  his  duty  to  atop,  and 
if  the  neglect  on  his  part  to'  perform  any  of 
such  duties  to  stop,  look,  or  listen,  as  so  re- 
quired of  him,  contribated  to  cause  the  tLO 


cident,  it  would  iwedude  any  recovwy  by  th* 
plaintiff  even  if  you  should  find  that  tbe  de- 
fendant was  also  negjigent,  or  failed  to  glr* 
signals,  maintain  a  flagman,  or  was  running 
at  an  excessive  or  unlawful  speed." 

Tbe  case  was  fairly  submitted  to  tbe  Jury, 
and  the  verdict  has  support  in  the  teatimony, 
and  as  we  discover  no  prejudicial  error  tbe 
Judgment  must  be,  and  it  is,  affirmed. 


In  re  KNOTT. 
(Supreme  Court  of  Michigan.     June  9,  1910.) 

1.  FaocESS  (i  46*)— A1.IKBAT10N— Effect. 

A  commitment  for  refusing  to  make  a  anffi- 
dent  return  to  a  writ  of  habeaa  corpus  was 
made  on  Mareh  14tli,  but  inadvertenuy  dated 
Match  15th,  by  tbe  derk,  and  it  was  corrected 
to  conform  to  the  facts  by  the  attorney  for  peti- 
tioner after  It  had  been  signed  by  the  clerk  and 
delivered  to  the  sheriff  for  service.  BM,  that 
it  was  not  void  for  this  reason,  and  a  motioD 
to  quash  It  on  that  account  was  properly  denied. 
[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  {  88 ;   Dec.  Dig.  i  46.*] 

2.  Guardian  and  Ward  (|  4*) — Father  as 
"Natoral  Odabdian." 

The  father  is  the  natural  guardian  of  his 
child. 

W'Ed.  Note.— For  other  cases  ,aee  Guardian  and 
ard.  Cent  Dig.  U  4,  5;   Dec.  Dig.  i  4.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  p.  4668.] 

3.  Habeas  Corpus  (J  99»)— Custody  of  Cbild. 

Comp.  Laws,  g  8701,  providing  that  tbe 
father  of  a  minor,  and,  in  case  of  bis  decease, 
the  mother,  being,  respectively,  competent  to 
transact  business  and  otherwise  suitable,  shall 
be  entitled  to  tbe  custody  of  the  minor's  per- 
son. Section  8689  provides  that  in  case  of 
separation,  the  mother  shall  be  entitled  to  tbe 
custody  of  children  under  12.  BeU,  that  there 
was  nothing  in  either  section  interfering  with 
the  power  of  a  court  on  consideration  of  the 
best  interests  of  a  minor  child  to  commit  it  to 
the  custody  of  any  suitable  person. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  84 ;  Dec.  Dig.  {  99  ;*  Parent 
and  Child,  Cent  Dig.  |{  4-S2.] 

4.  Habeas  Corpus  (|  99*)— Oustodt  or  Child 
—Right  as  Between  parents. 

Until  the  right  to  custody  of  a  minor  is  io- 
dicially  determined,  Comp.  Laws,  H  8689,  8701. 
afford  no  rule  whereby  either  parent  .while  tbe 
parents  are  living  together  as  husband  and  wife, 
may  dispose  of  the  child's  custody  to  the  exclu- 
sion of  the  other. 

[Eld.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  84;  Dec.  Dig.  f  W;*  Parent 
and  Child,  Cent  Dig.  {{  4-32.1 

5.  Habeas  Corpus  (S  54*)  — Pxtitior  for 
Wbit— Construction. 

If  a  petition  for  a  writ  involving  the  right 
to  the  custody  of  a  minor  child  is  treated  ss 
asserting  separation  of  ita  parents,  it  asserts 
also  a  prima  facie  right  of  the  mother  to  its 
custody  pursuant  to  Comp.  I<aws,  f  8689. 

(Ed.  Note.- For  other  cases,  see  Habeas  Co^ 
pus.  Cent  Dig.  t  51;   Dec  Dig.  f  54.*] 

6.  Habeas  Corpus  (|  54*)  — Prition  fob 
Writ— fluFFioiBwoT  to  Oohfu  Jurisdic- 
tion. 

An  allegation  in  the  petition  that  the  child 
is  detained,  imprisoned,  or  concealed  by  the 
father  in  the  dty  of  Detroit  or  elaewhere  Is 
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•uffident  for  pnrposes  of  jnrisdiction  of  t1i« 
Wayne  county  circuit  court  to  issue  the  writ; 
the  parents  both  being  within  the  court's  Ju- 
risdiction and,  their  home  and  that  of  the  child 
being  in  Wayne  county. 

[EA.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus,  Gent  Dig.  i  51 ;   Dec.  Dig.  i  54.*] 

7.  Habeas  Corpus  (§  82*)— Return  to  Wmt 
— Necessitt. 

In  habeas  corpus  to  determine  the  custody 
of  a  minor,  child  without  a  return  by  the  father, 
who  is  asserting  the  right  to  its  disposal  and 
admits  placing'  it  tteyond  the  mother's  care  and 
control,  showing  what  he  has  done  with  the 
child,  and  without  his  production  thereof,  the 
court  can  malce  no  order  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Habeaa  Cor- 
pus, Cent  Dig.  I  74;  Dec.  Dig.  g  82.*] 

8.  Habeas  Corpus  ({  76*)— RrruRN  to  Writ 

— OONSTRUCTIOIf. 

From  a  retnm  stating  respondent  does  not 
know  the  whereabouts  of  the  child,  and  the  last 
he  heard  of  it  it  was  in  Canada,  it  does  not  ap- 
pear that  it  was  outside  the  court's  jurisdic- 
tion when  the  return  was  made. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  66 ;   Dec.  Dig.  {  75.*] 

9.  Habeas  Corpus  (t  79*)— Return  to  Writ 
— Conclusiveness. 

The  court  may  Inquire  into  the  truth  of 
respondent's  return  that  when  the  writ  Issued 
and  return  was  made  the  child  whose  custody 
is  in  dispute  was  outside  the  state ;  such  an 
allegation  being  traversable. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  70;    Dec.  Dig.  i  79.*] 

Certiorari  to  Circuit  Court,  Wayne  County ; 
Morse  Rohnert,  Judge. 

Petition  for  writ  of  habeas  corpos  by  Bllz- 
abetb  Knott  against  Frank  M.  Knott  For 
refusing  to  make  a  sufficient  return  as  re- 
quired by  order  of  court,  respondent  was 
committed  to  Jail,  and,  a  motion  to  quash 
the  writs  of  habeas  corpus  and  of  attach- 
ment and  couuuitment  being  denied,  be 
brings  certiorari.  Proceedings  held  to  be 
without  error. 

On  the  19t]i  of  April,  1910,  upon  the  peti- 
tion of  Frank  M.  Knott  that  day  filed,  a  writ 
of  certiorari  was  allowed  by  one  of  the  jus- 
tices of  this  court  to  reylew  certain  proceed- 
ings had  in  tbe  circuit  court  for  the  county 
of  Wayne,  in  the  course  of  whicb  and  for 
refusal  to  obey  an  order  of  one  of  the  Judges 
of  that  court  the  petitioner  was  committed, 
and  Is  now  imprisoned.  A  return  to  tbe 
writ  was  filed  May  10,  1910,  and,  upon  the 
suggestion  that  the  cause  might  be  treated 
as  a  motion  and  speedily  disposed  of,  briefs 
were  filed  by  counsel  on  the  part  of  plaintiff 
in  certiorari  on  May  28th,  on  behalf  of  the 
respondent  on  June  1st  The  proceeding  was 
begun  by  filing  on  the  9th  of  March,  1910, 
a  petition  for  a  writ  of  habeas  corpus.  It 
is  set  out  tn  the  petition  that  the  petitioner, 
Elizabeth  Knott  is  tbe  wife  of  Frank  M. 
Knott  the  plaintiff  in  certiorari;  that  as  a 
result  of  their  marriage  there  was  born  one 
■on,  Kenneth  W.  Knott  now  4^  years  old ; 
that  tbe  parties  resided  together  at  123  Owen 
avenue  in  the  city  of  Detroit;    that  on  or 


about  February  28,  1910,  while  petitioner 
was  absent  from  home,  the  said  Frank  M. 
Knott  entered  the  same  and  surreptltously 
removed  the  child,  and  has  ever  since  that 
time  illegally  and  unlawfully  restrained  the 
child  of  his  liberty  and  detained  him  from 
the  custody  of  petitioner,  and  since  the  23d 
of  February,  1910,  has  not  resided  with  peti- 
tioner as  her  husband  at  the  said  home.  The 
fourth  paragraph  of  the  petition  Is  as  follows: 
"That  the  said  Kenneth  W.  Knott  is  now 
imprisoned,  concealed  and  detained  from  tbe 
custody  of  your  petitioner  by  the  said  Frank 
M.-  Knott  in  the  city  of  Detroit  or  else- 
where, and  that  the  said  K^ineth  W.  Knott 
is  not  committed  or  detained  by  virtue  of 
any  process.  Judgment  decree,  or  execution 
specified  in  the  eighth  section  of  chapter  273 
of  Compiled  Laws  of  Michigan  of  1897,  and 
that  the  said  confinement  restraint,  and  de- 
tention is  without  legal  cause  or  pretense." 
The  writ  was  Issued  on  March  9,  1910,  and 
on  that  day  was  served  upon  Frank  M.  Knott 
He  did  not  produce  the  child,  but  filed  a  re- 
turn, in  which  he  admits  the  marriage  to 
petitioner;  that  the  child,  Kenneth  W.  Knott 
Is  the  child  of  petitioner  and  himself;  and 
that  he  is  about  4^  years  old.  He  admits 
that  himself  and  wife  and  their  child  resided 
at  123  Owen  avenue,  Detroit  as  stated  in  the 
petition,  and  that  on  or  about  the  23d  of 
February,  1910,  he  took  the  child  from  the 
home.  His  purpose  and  the  reason  for  said 
action  are  alleged  to  be:  "To  have  the  said 
child  cared  for;  that  the  said  petitioner 
had  left  the  said  child  at  said  last-mentioned 
place,  and  was  neglecting  the  said  child,  and 
spending  nearly  all  her  time  in  consultations 
with  one  George  A.  Frltch  and  Ills  counsel,  and 
other  witnesses ;  that  she  became  Infatuated 
with  the  idea  that  it  was  her  duty  at  all 
hazards  to  her  reputation  and  home  to  en- 
deavor to  clear  the  said  Frltch  upon  the 
charge  of  manslaughter  then  laid  against 
him,  and  of  which  he  has  since  that  time 
been  convicted ;  that  said  petitioner  attempt- 
ed to  get  this  respondent  to  join  with  her  in 
a  fraudulent  endeavor  by  proving  a  false 
alibi  for  the  said  Frltch  to  assist  In  clearing 
blm,  and  that  she  became  very  bitter  to- 
wards this  respondent  because  he  refused  so 
to  do,  and  seemed  determined  to  break  up 
their  said  home ;  that  this  respondent  believ- 
ing that  the  said  petitioner  would  recover 
from  her  infatuation  as  above  mentioned, 
and  would  return  to  her  home,  and  fearing 
that  she  would  take  the  said  child  from  said 
home  and  deprive  tills  respondent  of  any 
right  of  access  to  him,  and  believing  that 
she  in  her  present  state  of  mind  was  unfit 
and  unsuitable  to  have  the  care  and  custody 
of  said  child,  placed  the  said  child  with 
friends  who  would  care  for  it  until  the  said 
petitioner  and  this  respondeht  should  arrange 
their  difficulties."  He  further  returned: 
"That  neither  at  the  time  of  the  issuing  of 
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said  writ  nor  at  any  time  since  was  the 
said  Kenneth  Knott,- mentioned  in  the  said 
writ  of  liabeas  corpus,  in  his  custody  or  in 
any  manner  under  bis  power  or  restraint, 
and  that  he  did  not  have  him  in  bis  custody 
or  under  Ws  power  or  restraint  at  the  time 
of  the  application  for  said  writ,  and  that  he 
has  not  had  said  child  at  any  time  since; 
and  further  states  that  he  has  not  at  any 
time  since  the  issuing  of  the  said  writ,  or 
since  the  issuing  of  any  writ  In  relation  to 
said  matter  by  the  said  court  prior  to  the 
issuing  of  the  first  above  mentioned  writ, 
transferred  the  custody  or  restraint  of  the 
Bald  Kenneth  Knott  to  any  person.  Respond- 
ent further  says  that  he  does  not  know  at 
the  present  time  the  whereabouts  of  the  said 
child ;  that,  when  he  last  knew  of  the  where- 
abouts of  the  said  child,  be  was  in  the  Do- 
minion of  Canada."  The  circuit  Judge  before 
whom  the  writ  was  made  returnable^  uiion 
reading  the  return,  and  on  March  16th,  de- 
tramined  that  the  return  which  was  made 
was  partial,  evasive,  Incomplete,  and  insuf- 
ficient, not  In  compliance  with  the  statute, 
and  be  ordered  the  said  Knott  to  make  a 
more  complete  and  explicit  return.  He  refus- 
ing in  open  court  to  make  any  further  re- 
turn, and  offering  no  excuse  for  such  refusal, 
an  attachment  was  issued  against  bis  body. 
Having  been  arrested  by  virtue  of  the  attach- 
ment and  brought  before  the  court,  and  still 
refusing  to  obey  the  writ  of  habeas  corpns, 
"and  openly  and  willfully  refusing  to  make 
a  sufiBclent  return  as  required  by  the  order 
of  this  court,"  be  was  ordered  to  be  commit- 
ted to  close  custody  in  the  county  jail  with- 
out being  allowed  the  liberties  thereof,  there 
to  remnio  until  he  should  make  a  complete 
and  sufficient  return.  Upon  the  10th  of 
March,  1910.  while  the  said  Knott  was  In 
custody,  his  counsel  brought  on  for  hearing 
a  motion  to  quash  the  writ  of  habeas  corpus, 
the  writ  of  attachment,  and  the  commitment. 
The  court  denied  the  motion. 

It  Is  contended  (1)  that  the  petition  was  in- 
sufficient to  justify  the  issuance  of  a  writ  of 
habeas  corpus;  (2)  that  the  return  was  suf- 
ficient to  show  that  the  court  bad  no  juris- 
diction In  the  matter  and  therefore  no  further 
return  should  have  been  required;  (3)  that, 
even  If  the  prior  proceedings  were  regular, 
the  commitment  Is  void  because  it  was  alter- 
ed by  the  attorney  for  the  petitioner  after 
it  bad  been  signed  by  the  clerk  of  the  court 
and  delivered  to  the  sheriff  for  service. 

Argued  before  OSTRANDEK,  HOOKER, 
MOGItE,  McALVAZ,  and  BROOKE,  JJ. 

Louis  G.  Wurzer,  for  petitioner  in  habeas 
corpus  and  respondent  In  certiorari  proceed- 
ings. Rcbmalzrledt,  Spaulding  &  Herald, 
for  respondent  in  hal>eaa  corpus  and  plain- 
ticr  In  certiorari  proceeding. 

08TRANDER,  J.  (after  stating  the  facts 
as  above).  The  order  for  the  commitment 
was  made  March  15th,  as  appears  by  the  rec- 
ord of  the  court.    The  commitment  was  issu- 


ed that  day.  The  clerk,  by  lnadv«tence. 
dated  It  March  14th,  and  recited  therein  that 
the  order  therefor  was  made  on  Mardi  14U>. 
This  correction  of  the  commitment  was  as- 
serted as  a  reason  for  quashing  the  same. 
With  respect  to  this  the  court  said:  "As  far 
as  the  change  in  the  writ  is  concerned,  the 
court  approves  of  the  change  In  conformity 
with  the  facts."  This  after  counsel  for  both 
parties  in  response  to  the  inquiry  of  the 
court  admitted  that  the  changes  made  con- 
formed to  the  fact.  The  respondent  was  in 
any  event  in  custody  and  the  change  in  the 
commitment  affected  him  In  no  way.  It 
would  have  been  mere  matter  of  tarm  to 
hand  It  to  the  clerk  for  correction. 

The  statute  requires  the  person  upon  whom 
any  such  writ  shall  have  been  duly  served, 
if  such  person  shall  have  bad  the  party  in 
bis  power  or  custody  or  under  his  restraint 
at  any  time  prior  or  subsequent  to  the  date 
of  the  writ,  but  has  transferred  sacb  custody 
or  restraint  to  another,  to  partlcniarty  state 
In  the  return  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority  such 
transfer  took  place,  and,  further,  that  if  the 
person  upon  whom  the  writ  has  been  served 
shall  refuse  or  neglect  to  make  a  full  and 
explicit  return  to  the  writ  within  the  time  re- 
quired by  law,  and  no  sufficient  excnse  shall 
be  shown  for  such  a  refusal  or  neglect,  it 
shall  be  the  duty  of  the  court  before  whom 
such  writ  shall  have  been  made  returnable 
upon  due  proof  of  the  service  thereof  forth- 
with to  Issue  an  attachment  against  such  per- 
son and  commit  him  to  the  jail  of  the  county 
until  he  shall  make  return  to  the  writ.  See 
Comp.  Laws,  §§  9860-9873.  It  will  be  perceiv- 
ed that  in  committing  the  respondent  the 
court  was  not  exercising  the  Inherent  juris- 
diction and  power  of  courts  to  compel  obedi- 
ence to  the  orders  of  court  but  was  follow- 
ing the  method  which  the  statute  aflSrmatlre- 
ly  requires  shall  be  followed  to  enforce  obedi- 
ence to  the  command  of  the  writ  If,  there- 
fore, the  court  had  jurisdiction  to  issae  the 
writ,  and  if  the  return  thereto,  ttae  child  not 
being  produced,  was  evasive  and  not  full  and 
explicit,  the  action  of  the  court  has  aflSnua- 
tlve  legislative  approval. 

It  is  said  that  tbe  petition  fails  to  show 
that  the  petitioner  is  entitled  to  the  custody 
of  the  child  as  against  the  respondmt.  and, 
on  tbe  other  hand,  shovro  that  the  respond- 
ent Is  legally  entitled  to  said  custody.  This 
contention  is  based,  in  part,  upon  the  provi- 
sions of  Comp.  Laws,  f  8701.  This  section 
is  a  part  of  chapter  234,  the  title  of  which 
is  "Guardians  and  Wards,"  and  relates  to 
the  powers  of  judges  of  probate  to  appoint 
guardians  for  minors.  There  can  be  no 
doubt  that  the  father  is  the  natural  guardian 
of  bis  child,  nor  that  ttae  statute  just  refer- 
red to  contemplates  that  as  against  all  other 
relatives  and  all  other  persons  tbe  father, 
and,  in  case  of  his  decease,  then  the  mother, 
they  being,  respectively,  compet«it  to  trans- 
act their  own  business  and  otherwise  suit- 
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able,  are  entitled  to  be  appointed  guardians 
of  the  persons  of  minor  children.  It  is  also 
provided  (Comp.  Laws,  f  8689)  that  In  case 
of  the  separation  of  husband  and  wife  hav- 
ing minor  children  the  mother  of  said  chil- 
dren shall  be  entitled  to  the  care  and  cus- 
tody of  all  such  children  under  the  age  of  12 
years.  There.  Is  nothing  in  either  provision 
which  interferes  with  the  right  of  a  court  ot 
competent  Jurisdiction  upon  InveBtlgaitlon  and 
upon  consideration  of  the  best  interests  of  a 
minor  child  to  commit  said  child  to  the  cus- 
tody of  either  the  father,  the  mother,  or  of 
Borne  other  suitable  person.  But  until  the 
light  to  Budi  custody  has  been  Judicially  de- 
termined, and  as  between  parents  of  a  minor 
who  are  living  together  as  husband  and  wife, 
there  is  no  rule,  statute,  or  other  authority 
which  permits  efther,  as  of  right,  to  dispose 
of  a  minor  child  to  the  exclusion  of  the  other. 
It  te  averred  In  the  petition  for  the  writ 
of  habeas  corpus  that  since  the  23d  day  of 
February,  1910,  these  parties  have  not  resid- 
ed together  as  husband  and  wife  at  their 
home  The  answer  of  respondent  Indicates 
a  serious  estrangement  If  the  petition  is 
treated  as  asserting  a  separation  of  the  par- 
ents, then  it  asserts  also  a  prima  fade  right 
of  the  mother  to  the  custody  of  this  child. 

It  is  said  that  the  statute  (section  9858) 
limits  the  right  to  the  writ  to  cases  where 
persons  are  restrained  or  imprisoned  within 
the  state,  and  limits  the  Jurisdiction  of  the 
circuit  court  for  Wayne  county  (section  9860) 
to  cases  of  restraint  within  the  county,  and 
there  is  no  allegation  in  the  petition  that  the 
child  Is  within  the  state  or  within  the  Juris- 
diction of  the  court  We  do  not  feel  called 
upon  to  enter  at  this  time  into  a  nice  discus- 
sion of  the  effect  of  the  apparent  l^islatlve 
limitations  upon  the  use  of  the  writ  of  habe- 
as corpus.  See  In  the  Matter  of  Jackson, 
15  Mich.  417;  Rivers  v.  Mitchell,  67  Iowa, 
193,  10  N.  W.  626;  21  Cyc.  309.  The  parents 
of  the  child  are  both  of  them  within  the 
Jurisdiction  of  the  court  and  their  home  and 
that  of  the  child  Is  in  Wayne  county.  It  is 
alleged  in  the  petition  that  the  child  is  de- 
tained, imprisoned,  or  concealed  by  the  father 
In  the  city  of  Detroit  or  elsewhere.  This  is 
equivalent  to  the  allegation  that  the  restrain- 
ing force,  the  control  of  the  detention,  and 
of  the  person  of  the  child  Is  within  the  Juris- 
diction, and  it  does  not  appear  that  the  place 
of  detention  can  be  more  specifically  stated. 
What  we  are  now  required  to  decide  Is 
whether  the  allegation  Is  sufficient  for  pur> 
poses  of  Jurisdiction  to  issue  the  writ  We 
bold  that  it  is  sufficient 

It  is  said  that  the  petition  does  not  allege 
that  the  respondent  Is  unfit  to  have  the  cus- 
tody <mC  the  child  or  that  he  is  not  caring  for 
him  In  a  proper  and  reasonable  manner,, or 
that  the  i>etltioner  Is  a  fit  person  to  have 
bis  care  and  custody  or  that  she  Is  in  con- 
dition to  care  for  him  properly,  and  that 


there  Is  no  statement  In  the  petition  from 
which  It  may  be  inferred  that  the  child 
would  be  benefited  by  the  transfer  from  the 
custody  of  respondent  to  that  of  the  peti- 
tioner; that  unless  such  a  showing  is  made 
on  the  hearing,  the  court  would  be  obliged 
to  dismiss  the  writ  because  It  could  not  prop- 
erl.v  make  an  order  giving  the  child  into  the 
custody  of  the  mother.  The  argument  as- 
sumes that  the  child  is  in  the  custody  of  the 
father,  and  It  must  rest  upon  some  notion 
of  a  legal  right  of  one  parent  as  against  tbe 
other,  in  the  absence  of  Judicial  determina- 
tion, to  dispose  of  the  child — an  argument 
already  answered.  It  may  be  added  that  It 
is  the  husband  who  is  here  asserting  such 
right  of  disposal  and  admits  having  placed 
the  child  beyond  the  care  and  control  of  his 
mother ;  that  without  a  return  which  shows 
what  he  has  done  with  this  child,  and  with- 
out his  production  of  the  child,  the  court  Is 
in  no  position  to  make  Intelligently  any  or- 
der in  the  premises.  It  Is  said  that  In  any 
event  the  return  Is  sufficient  because  it  ap- 
pears therefrom  that  the  child  Is  outside  of 
the  state  of  Michigan.  It  does  not  appear 
by  the  return  that  the  child  Is  outside  of  the 
state  of  Michigan  or  outside  of  the  county  of 
Wayne,  or  that  It  was  outside  of  the  Juris- 
diction when  the  return  to  the  writ  was 
made  It  would  not  be  beyond  the  power  of 
the  court  to  inquire  into  the  fact  If  respond- 
ent had  returned  absolutely  that  at  the  time 
the  writ  Issued  and  at  the  time  the  retnm 
was  made  the  child  was  outside  of  the  state. 
Such  an  allegation  is  traversable.  In  this 
case  the  allegations  found  in  the  return  are 
not  traversed,  for  the  very  good  reason  that 
the  return  Itself  was  adjudged  by  the  court 
to  be  an  insufficient  return.  Clearly  the  law 
would  need  amendment  If  the  Jurisdiction  of 
a  court  in  habeas  corpus  proceedings  depend- 
ed upon  the  allegations  in  the  return  to  the 
writ. 

We  find  no  error  in  the  proceedings.  We 
find  the  return  incomplete,  not  explicit,  and 
not  such  an  one  as  the  statute  requires  to 
be  made  The  petitioner  In  habeas  corpus 
will  recover  of  the  respondent  rthe  plaintiff 
here)  costs  of  this  court  to  be  taxed  as  in  a 
cause  heard  upon  motion. 


JACOBS  T.   B.   BEMBNT'S  SONa 

(Supreme  Court  of  Michigan.    June  6,  1910.) 

1.  cobporations     (j    618*)  —  dissoltjtiow— 

Continuation — Defense    of    Suits — Stat- 

■UTE8— Application— "Ob  Otherwise.  " 

Comp.   Laws,    |   8534,    providing   that   all 

corporations    whose    charters    ahall    expire    by 

their  own  limitatloD,  or  shall   be  annulled   by 

{orfeiture,    "or    otherwise,"    shall    nevertheless 

continue   for   three   years   after  dissolution    Go 

profiecute  and  defend  suits,  and  to  enahle  them 

gradually  to  close  their  concerns,  to  dispose  of 

and  convey  their  property,  and  to  divide  their 

capital  stock,  but  not  to  continue  the  business 
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for  which  they  maj  have  been  established. 
Beld  that,  under  the  rule  ejusdem  generis,  the 
fiords  "or  otherwise"  should  be  referred  to  cor- 
porate termination  by  circumstances  or  acts 
not  deoendent  on  the  voluntary  act  of  the  cor- 
poration, and  not  to  voluntary  proceedings  in 
Its  behalf;  the  provision  of  the  section  being 
reasonable  and  beneficial  as  applied   to  a  cor- 

?ioration  whose  charter  has  expired  or  has  been 
(trfeited  at  the  suit  of  the  Attorney  General, 
but  being  inapplicable  to  dissolution  proceed- 
ings under  sections  10852-10S90. 

[Bid.  Note. — For  other  cases,  see  Corporations, 
Cent.   Dig.   g|  2457,  1458;    Dec.   Dig.  i  618.^ 
For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6105-5113.] 

2.  OOBPOBATIONS      (t     622*)—  DISSOLUTION  — 

RXCXITKBS. 

Comp.  Laws,  i  10,862,  as  amended  by  Pub. 
Acts  1905,  No.,  96,  confers  on  receivers  of  cor- 
porations power  to  continue  the  business  for  a 
period  not  exceeding  16  months,  and  to  sell  the 
property  and  assets  at  private  sale  in  the  usual 
course  of  business.  Chapter  300  also  re(;(uires 
pending  suits,  to  be  conduct^  by  the  receivers, 
though  thejr  may  use  their  own  names  or  the 
name  of  the  corporation,  and  that  new  suits 
rndst  be  conducted  by  the  receiver  in  hia  own 
name^  or  the  name  of  the  corporation.  Beld 
that,  where  a  corporation  has  been  dissolved 
under  chapter  800,  the  receiver  becomes  vested 
of  all  the  estate,  real  and  personal,  of  the  cor- 
poration, and  has  full  power  to  reach  all  the 
as^jets  of  the  corporation  which  could  be  reached 
by '  any  creditor,  which  assets  should  be  dis- 
closed to  the  receiver  by  any  creditor  having 
knowledge  thereof,  for  the  benefit  of  all  the 
creditom,  and  hence  a  creditor  after  the  ap- 
pointment of  a  receiver  in  such  dissolution  pro- 
ceedings cannot  maintain  a  suit  in  his  own 
name  against  the  corporation. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2470.  2471;   Dec.  Dig.  J  622.»] 

McAlvay  and  Hooker,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Ingham  County; 
Howard  Wleat,  Judge. 

Action  by  Abraham  Jacobs  against  B.  Be- 
ment's  Sons,  a  corporation.  Judgment  for 
defendant,  and  idalntlff  brings  error.  Af- 
firmed. 

Plaintiff  brought  assumpsit  against  defend- 
ant to  recover  on  four  notes,  amounting,  with 
Interest,  to  $2,666.58,  executed  by  defendant 
and  Indorsed  to  plaintiff.  Defendant  was  a 
Michigan  corporation,  and.  In  defense,  al- 
leged dissolution  proceedings  under  Comp. 
Laws  1897,  c.  300,  and  a  decree  therein  May 
6,  1905,  dissolving  the  corporation  and  ap- 
pointing a  permanent  receiver.  The  notes 
were  presented  during  the  course  of  receiv- 
ership proceedings  and  the  claim  allowed, 
and  plaintiff  subsequently  participated  In 
diyidends  paid  to  the  amount  of  20  per  cent 
of  the  claim.  The  validity  of  the  notes  was 
not  disputed.  The  trial  court  held  that,  by 
reason  of  the  dissolution  proceedings,  the 
suit  could  not  be  maintained,  and  rendered 
Judgment  for  defendant 

Argued  before  GRANT,  a  J.,  and  BLAIR, 
OSTKANDBR,  HOOKBm,  MOORE,  McAL.- 
VAT.  and  BROOKE,  JJ. 

Bernard  B.  Selling,  for  appellant.  EJdward 
Oahill,  for  appellee. 


BLAIR,  3.    I  am  of  the  opinion  that  the 
drcoit  Judge  readied  a  correct  conclusion  In 
this  case.    The  maintenance  of  the  plalntifrs 
suit  depends  ux>on  whether  or  not  the  pro- 
vlslona  of  section  8534^  S  Comp.  Laws,  apply 
to  proceedtngs  for  the  voluntary  dissolution 
of  a  corporation  under  chapter  300  thereof. 
I  think  that  section  does  not  apply.     It  is 
a  familiar  rule  of  construction  that  ''when, 
after  an  enumeration,   the  statute  nnploys 
some  general  term  to  embrace  other  cases. 
the  other  cases  must  be  nnderstood  to  be 
cases  of  the  same  general  character,  sort,  or 
kind  with  those  named."    Brooks  v.  Cook.  44 
Mich.  617,  7  N.   W.  216,  38  Am.  Rep.   282; 
Macumber  v.  White  River,  etc.,  Co.,  52  Mich. 
193,  17  N.  W.  806;    Roberts  v.  Detroit,  102 
Mich.  64,  60  N.  W.  460,  27  K  R.   A.   572; 
People  r.  Shurly,  124  Mich*.  645,  83  N.   W. 
^96.     In.  accordance  with  this  ride  of  con- 
struction, the  words  "or  otherwise"  in  the 
provision  of  section  8534  that  "all  corpora- 
tions whose  charters  shall  expire  by  their 
own  limitation  or  shall  be  annulled  by  for- 
feiture or  otherwise,"  etc.,  should  be  referred 
to  termination  of  the  corporate  existence  by 
circumstances  or   acts   not   dependent  apon 
the  voluntary  action  of  the  corporation  and 
not  to  voluntary  proceedings  in  belialf  of  the 
corporation.    Heap  v.  Manufacturing  Co.,  97 
Mich.  147,  66  N.  W.  349.    In  that  case  it  was 
held  that  a  forfeiture  of  the  charter  of  a  man- 
ufacturing corporation  could  only  be  adjudg- 
ed at  the  suit  of  the  state  through  Its  Attor- 
ney General.    The  provisions  of  section  8534 
are  reasonable  and  beneficial  as  applied  to 
a  corporation  whose  charter  has  expired  or 
whose  charter  has  been  adjudged  forfeited 
at  the  suit  of  the  Attorney  General.     The 
provisions  of  the  section,  tf  sought  to  be  ap- 
plied   to    proceedings    under    chapter    300. 
would  be  in  conflict  with  the  plain  provisions 
of  the  chapter  and  Introduce  great  confa- 
slon  into  such  proceedings.    Section  8  Of  the 
chapter,   being  section   10,859,   Comp.   Laws, 
provides  for  the  entry  of  a  decree  of  dissoln- 
tlon  "and  such  corporation  shall  thereupon 
be  dissolved  and  shall  ceasa"     In  the  lan- 
guage of  Mr.   Justice  Campbell:    "AU   the 
subsequent   proceedings   go   upon   the   basis 
that  there  is  no  longer  any  cori>oration,  and 
they  are  Intended  to  secure  the  collection  and 
distribution  of  the  assets  in  complete  anal- 
ogy to  proceedings  concerning  the  estates  of 
deceased  persons  and  concerning  Insolvent  es- 
tates.   The  receivers  are  put  by  two  different 
sections  on  the  footing  of  trustees  of  insol- 
vents, and  It  is  the  Insolvent  law  that  gives 
the  rule  concerning  references  which  are  to 
be  had  under  the  same  power"  and  with  the 
like  effect"     Cady  v.  Knit  Goods  Mfg.  Co.. 
48  Mich.  133,  11  N.  W.  839.     Furthermore, 
the  provisions  of  chapter  300  rtiatlve  to  the 
voluntary  dissolution  of  corporations  were 
enacted  later  in  point  of  time  tiiian  the  three- 
year  danse,  which  "was  adopted  when  aU 
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corporattons  were  created  by  special  charter 
and  when  no  power  had  been  reserred  to  re- 
peal any  charter,  except  for  cause."  Bewick 
V.  Alpena  Harbor  Co.,  39  Mich.  700.  Sections 
10,886-10,889,  appear  to  me  to  support  my 
conclusion,  since  these  provisions  are  unnec- 
essary BO  far  as  corporate  litigation  Is  con- 
cerned. If  section  8534  applies.  That  section 
provides:  "All  corporations  whose  charters 
shall  expire  by  their  own  limitation,  or  shall 
be  annulled  by  forfeiture  or  otherwise,  shall 
nevertheless  continue  to  be  bodies  corporate, 
for  the  term  of  three  years  after  the  time 
when  they  would  have  been  so  dissolved,  for 
the  purpose  of  prosecuting  and  defending 
suits  by  or  against  them,  and  of  enabling 
tbem  gradually  to  settle  and  close  their  con- 
cerns, to  dispose  of  and  convey  their  proper- 
ty, and  to  divide  their  capital  stock ;  but  not 
for  the  purpose  of  continuing  the  business 
for  which  such  corporations  have  been  or 
may  be  established."  The  section  contem- 
plates the  existence  of  the  company  for  the 
purpose  of  gradually  winding  up  Its  affairs 
with  all  the  powers  It  had  prior  to  the  an- 
nulment of  Its  Charter  except  those  relating 
to  the  continuance  of  the  business.  Such 
powers  are  manifestly  repugnant  to  the 
scheme  of  chapter  300,  which  Imperatively 
provides  (section  10,859):  "Upon  the  coming 
in  of  the  report  of  the  master,  If  It  shall  ap- 
pear to  the  court  that  such  corporation  is 
insolvent,  or  that  for  any  reason  a  dissolu- 
tion thereof  will  be  beneficial  to  the  stock- 
holders, and  not  Injurious  to  the  public  In- 
terest, a  decree  shall  be  entered,  dissolving 
such  corporation,  and  appointing  one  or  more 
receivers  of  its  estate  and  effects;  and  such 
corporation  shall  thereupon  be  dissolved  and 
shall  cease."  By  Act  No.  9G,  Pub.  Acts  1905, 
section  10,862  was  so  amended  as  to  confer 
upon  the  receivers  power  to  continue  the 
business  of  the  corporation  "for  a  period  not 
exceeding  sixteen  months  and  to  sell  the 
property  and  assets  of  snoh  corporation  at 
private  sale  In  the  usual  course  of  Its  busi- 
ness," etc.  The  corporation  cannot  cease 
and  be  in  existence  at  the  same  time.  It 
cannot  have  the  right  to  prosecute  and  de- 
fend suits  Itself  when  the  only  provisions  In 
this  regard  In  chapter  300  require  that  pend- 
ing suits  must  be  conducted  by  the  receivers, 
although  they  may  use  their  own  names  or 
the  name  of  the  corporation,  and  also  that 
new  suits  must  be  conducted  by  the  receiver 
in  his  own  name  or  the  name  of  the  corpora- 
tion. In  either  case  it  Is  the  receiver  that 
gives  vitality  to  the  prosecution  or  defense, 
whether  he  uses  his  own  or  the  corporate 
name.  As  Mr.  Justice  Campbell  remarked, 
the  corporation  in  relation  to  the  receiver 
occupies  the  position  of  a  dead  person  to  his 
executor.  The  shadow  of  the  name  alone 
remains.  Section  10,888  Is  not  in  conflict 
with  section  10,859,  and  should  be  construed 
In  harmony  with  It.  The  fact  that  the  court 
in  which  a  suit  Is  pending  against  the  corpo- 
ration may  make  an  order  for  its  continuance 


'  until  final  Judgment  affords  no  Justification 
:  for  wiping  out  the  provision  that  after  the  ap- 
!  polutment    of   tt    r^elver    the    corporation 
"shall  cease."     Section  10,865  indicates,   as 
I  do  all  of  the  other  essential  sections,  that 
j  the  corporation   does   not   have   control   of 
\  Its  defense.     It  provides  that,  after  the  fil- 
ing of  the  petition  for  a   dissolution,  "all 
Judgments    confessed    by    such    corporation 
after  that  time,  shall  be  absolutely  void  as 
against  the  receivers  who  may  be  appointed 
I  on  such  petition  and  as  against  the  credlt- 
j  ors  of  sudi  corporation." 

As  the  receivers  become  vested  with  "all 
'  the  estate,  real  and  personal,  of  such  corpo- 
ration,"  how   is   the  corporation  to  defend 
:  itself  7     Manifestly,    I    think,    through    the 
i  receiver,  who  has  its  assets,  and  therefore 
j  the  means  of  making   a    defense,   and   he 
will    conduct  the   defense   Just  as    he  may 
prosecute  the  suit  of  the  corporation    un- 
I  der  section  10,886  in  the  name  of  thfe  corpo- 
!  ration.    Again,  the  appellant  is  not  claiming 
the  right  to  prosecute  to  final  Judgment  a 
suit  pending  against  the  receiver  at  the  time 
of    its   dissolution,    for   which    provision   Is 
made  by  section  10,889,  but  to  Institute  an 
entirely  new  proceeding  against  the  corpora- 
,  tlon  after  the  receiver  has  been  appointed, 
I  and  he  has  presented  his  claim  against  the 
;  estate  In  his  hands.    And,  if  he  may  do  this, 
\  he  and  all  the  other  creditors  may  wait  until 
the  estate  has  been  settled  and  the  receiver 
discharged,  provided  the  three  years  have 
not  elapsed.    No  one,  I  think,  would  have  the 
hardihood  to  contend  that  the  corporation 
:  could  continue  after  the  appointment  of  the 
'  receiver  "gradually  to  settle  and  close  their 
,  concerns,  to  dispose  of  and  convey  their  prop- 
I  erty,  and  to  divide  their  capital  stock." 
I      I  am  also  of  the  opinion  that  the  receiv- 
.  er  has  full  power  to  reach  all  assets  of  the 
dissolved  corporation  which  could  be  reached 
j  by  any  creditor,  and  that  such  assets  ought 
j  to  be  disclosed  to  such  receiver  by  any  ered- 
I  iter  who  has  knowledge  of  them,  for  the  ben- 
efit of  all  the  creditors.     3  Comp.  Law^ '{ 
I  10,866 ;    Osgood  v.  Laytln,  48  Barb.  (N.  J.) 
'463;   22*Bncy.  PI.  &  Pr.  1286;   Atty.  Gen.  v. 
Insurance  Co.,  77  N.  T.  272 ;    Am.   Steel  ft 
Wire  Co.  T.  Eddy,  130  Mich.  266,  89  N.  W. 
952. 

The  Judgment  1b  afiBrmed,  with  costs  to  de- 
I  f  endant. 

OSTRANDER,    MOORE,    BROOKE,    and 
STONB^  JJ.,  concurred  with  BLAIR,  J. 

I  McALVAT,  J.  (dissenting).  Plaintiff  brought 
!  assumpsit  against  defendant  to  recover  "a. 
]  Judgment  on  four  certain  promissory  notv, 

■  amounting,  without  Interest,  to  |2,666.58,  ex> 
j  ecu  ted  by  defendant  to  certain  parties  and 

duly  endorsed  to  plaintiff.  Defendant  wss 
a  Michigan  corporation,  and  the  defense  In- 
terposed was  that,  under  and  by  virtue  of 

■  the  provisions  of  chapter  300of  the  Complied 
I  Laws  of  1897,  the  defendant  corporation  by 
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its  directors  took  proceedings  to  be  dlssoly- 
ed,  and  on  May  6^  190S,  a  decree  was  entered 
by  the  circuit  court  for  Ingham  county,  In 
chancery,  dlBsolving  the  corporation,  and  ap- 
pointing the  Detroit  Trust  C!ompany  perma- 
nent receiver.  These  notes  were  presented 
during  the  coarse  of  these  proceedings  and 
the  claim  allowed,  and  plaintiff  subsequttitly 
participated  In  dividends  paid  to  the  amount 
of  20  per  cent  of  the  claim.  This  suit  was 
begun  after  said  claim  was  filed  and  before 
any  dividends  were  paid.  The  validity  of 
the  notes  is  not  In  dispute.  The  court  held 
that  by  reason  of  the  proceedings  had  under 
chapter  800,  Comp.  Laws,  the  suit  could  not 
be  maintained  and  rendered  Judgment  In  fa- 
vor of  defendant.    Plaintiff  brings  error. 

The  errors  assigned  are  upon  the  holdings 
of  the  court  In  deciding  the  case,  as  express- 
ed in  the  opinion,  which  Is  made  a  part  of 
the  record,  and  which  reads  as  follows :  "The 
facts  in  this  case  are  not  in  dispute.  The  de- 
fendant was  a  domestic  manufacturing  cor- 
poration, and  on  May  6,  1903.  this  court  in 
a  proceeding  under  chapter  300.  Comp.  Laws, 
entered  a  decree  dissolving  the  corporation 
and  appointed  a  receiver  under  the  statnte 
to  wind  up  Its  affairs.  The  plaintiff  at  the 
time  the  decree  wis  made  held  the  promisso- 
ry notes  set  up  In  plalntifTs  declaration,  and 
there  was  due  upon  such  promissory  notes 
from  the  said  R  Bement's  Sons  to  said  plain- 
tiff the  amount  of  such  notes,  with  interest 
thereon.  The  plaintiff  as  such  creditor  pre- 
sented his  claim  to  the  receiver,  which  claim 
was  allowed  at  the  amount  of  said  notes, 
with  Interest  thereon,  and  he  has  participat- 
ed In  the  declaration  of  dividends  paid  cred- 
itors, receiving  $266.66  on  October  24,  1907, 
and  $206.66  on  January  8,  1908.  August  13, 
1907,  plaintiff  commenced  this  suit  against 
B.  Bement's  Sons  as  though  it  had  not  been 
dissolved,  and  now  asks  judgm»it  against  it 
for  the  amount  due  him.  The  suit  was  com- 
menced by  declaration,  and  service  was  made 
on  Arthur  G.  Bement,  president  of  the  cor- 
poration. Oan  this  suit  be  maintained?  It 
is  claimed  by  plaintiff  that  section  8534, 
Comp.  Laws,  gives  him  the  right  to  bring  this 
salt  In  this  I  am  of  the  opinion  he  is  mis- 
taken.. 'If  this  statute  gives  him  the  right  to 
Sue  the  corporation  within  three  years  after 
fiM  eourt'B  decree  dissolving  it,  then  the  rest 
of  the  same  section  of  the  statute  applies, 
and  the  corporation  can  bring  suits,  and,  for 
the  purpose  of  enabling  it  to  gradually  settle 
and  close  its  concerns  and  dispose  of  and  con- 
vey Its  property,  the  corporation  Itself  con- 
tinues after  the  decree  dissolving  It  and  the 
appointment  of  a  receiver.  If  the  oflScers  of 
the.  corporation  after  the  appointment  of  the 
permanent  receiver  upon  the  order  of  disso- 
lution had  attempted  to  do  any  of  the  things 
mentioned  In  section  8534,  they  would  have 
been  made  to  feel  the  heavy  band  of  the 
court,  and  have  been  punished  for  Interfer- 
ence with  the  power  of  the  court  under  chap- 
ter 800.    The  decree  dissolving  the  corpora- 


tion ended  its  existence  and  never  since  that 
decree  have  its  former  officers  had  power  to 
act  for  or  in  any  way  manage  the  estate  left 
by  such  defunct  corporation.  A  reading  of 
chapter  300  so  clearly  Indicates  that  no  such 
suit  as  this  can  be  maintained  that  no  other 
authority  for  refusing  Judgment  need  be  cit- 
ed. Counsel  for  defendant  however,  does 
dto  other  authority,  and  the  case  of  Adams 
Cotton  Mills  Co.  T.  mnmitck,  96  Ala.  238,  11 
South.  428,  17  L.  B.  A.  875,  was  so  near  in 
principle  like  this  that  the  reasoning  of  the 
court  in  that  case  might  well  be  adopted  as 
the  opinion  In  this  case.  Chapter  30O.  Comp. 
Laws,  being  the  law  of  Michigan  wh«i  plain- 
tiff commenced  his  dealings  with  the  cor- 
poration, he  cannot  tiow  be  heard  to  say  that 
the  provisions  of  this  law  impair  the  obliga- 
tions '  of  the  contracts  of  the  corporation. 
Contracts  are  usually  made  having  in  miud 
existing  law,  and,  as  it  must  be  understood 
that  the  provisions  of  law  may  be  invoked,  by 
either  party,  such  provisions,  when  Invoked, 
do  not  fall  within  the  prohibition  of  the  Con- 
stitution against  Impairing  the  obligation  of 
contracts.  Section  8534,  Comp.  Laws,  does 
not  permit  this  suit  to  be  brought  Chapter 
300,  Comp.  Laws,  to  be  effective,  prohibits 
such  a  suit  as  this.  Judgment  for  defend- 
ant" 

The  question  Involved  in  this  case  Is 
whether  suit  may  be  maintained  against  a 
corporation  whose  directors  have  Invoked  the 
provlslonB  of  chapter  300,  Comp^  Laws  1897, 
after  a  decree  dissolving  the  corporation  and 
the  appointment  of  a  receiver.  Plaintiff  Insists 
that  this  suit  may  be  maintained  by  virtue 
of  section  8534,  Comp.  Laws  1897,  which  pro- 
vides: "All  corporations  whose  charters  shall 
expire  by  limitation  or  shall  be  annulled  by 
forf^ture  or  otherwise  shall  nevertheleas 
continue  to  be  bodies  corporate  for  the  term 
of  three  years  after  the  time  when  they 
would  have  been  so  dissolved,  for  the  pur- 
pose of  prosecuting  and  defending  suits  by  or 
against  them,  and  of  enabling  them  gradual- 
ly to  settle  and  close  their  concerns,  to  dis- 
pose of  and  convey  their  property  and  to  di- 
vide their  capital  stock,  but  not  for  the  pur- 
pose of  continuing  the  business  for  which 
such  corporations  have  been  or  may  be  estab- 
lished." The  entire  section  has  been  quoted 
for  the  reason  that  the  argument  has  been 
presented  that  if  apidlcable  at  all  to  sudi 
cases,  the  entire  section  is  In  force.  The  sec- 
tion quoted  is  one  of  the  general  provisions 
relative  to  corporations,  and  wUl  be  held  to 
control  in  the  case  at  bar  unless  the  provi- 
sions of  chapter  300,  supra,  are  so  repugnant 
to  its  application  that  we  must  bold  that  it 
Is  repealed  by  implication  as  far  as  corpora- 
tions which  have  beat  dissolved  by  virtue 
of  such  chapter  are  ooncemed.  The  provi- 
sions of  this  section  relative  to  the  time 
within  wbidi  suits  by  or  against  coiporattons 
whose  charters  have  expired  or  been  annul- 
led by  forfeiture  or  otherwise  mast  be  com- 
menced have  beea  included  la  oar  statates 
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since  1888.  A  history  of  It  Is  glvea  at  length 
In  Bewick  y.  Alpena  Harbor  Co^  39  Mich. 
706-708;  and,  although  the  question  now 
before  the  court  was  not  Involved,  the  deci- 
sion In  that  case,  and  in  other  cases,  in 
which  this  three-year  term  has  t>een  dis- 
cnssed,  cannot  be  construed  as  indicating 
that  It  would  not  apply  to  voluntary  dissolu- 
tions. See  Bewick  v.  Alpena  Harbor  Co.,  39 
Ml<*.  700;  Empire  Mfg.  Oo.  v.  Stuart,  46 
Mich.  484,  9  N.  W.  527 ;  Montgomery  v.  Mer- 
rill, 18  Mich.  33a  In  chapter  300,  being  the 
voluntary  dissolution  act,  special  provision 
is  made  that  suits  pending  by  or  against  such 
corporations  shall  not  be  abated,  and  for 
bringing  new  suits  after  dissolution  In  the 
name  either  of  the  corporation  or  the  receiv- 
er (section  10,887).  Suits  so  brought,  instead 
of  being  in  contempt  of  the  authority  of  the 
conrt  where  the  dissolution  had  been  order- 
ed, would  have  been  acts  within  the  provi- 
sions of  this  law.  Section  10,889  provides 
that  suits  pending  against  such  corporations 
at  the  time  of  dissolution  shall  continue  to 
final  Judgment  or  decree.  Construing  sec- 
tion 8534,  Comp.  laws,  with  these  provisions 
of  chapter  300,  It  appears  the  legislative  in- 
tent was  not  to  make  a  corporation  volunta- 
rily dissolved  an  exception  to  the  provisions 
of  section  8534,  but  indicates  by  the  provi- 
sions of  secUons  10,887  and  10,889  that  the 
entire  section  should  apply  to  such  corpora- 
tions. Such  construction  can  imply  no  in- 
terference with  the  court  having  jurisdiction 
of  the  dissolution  proceedings.  It  Is  within 
the  fair  construction  of  the  statute  and  gives 
effect  to  all  of  the  words  of  the  statute,  "all 
corporations  whose  charters  expire  by  limi- 
tation or  shall  be  annulled  by  forfeiture  or 
otherwise,"  and  preserves  to  litigants  their 
rights  which  In  the  cases  dted  it  Is  said  was 
the  presumed  legislative  Intent  to  preserve. 
The  fact  that  a  claim  for  the  same  Indebted- 
ness was  filed  and  allowed  In  the  dissolution 
proceedings  is  no  bar  to  plaintiff's  right  to 
maintain  this  suit  It  is  certain  that  if  such 
voluntary  dissolution  operates  to  wipe  out 
all  claims  of  creditors  not  satisfied  by  dis- 
tribution, whether  participating  In  the  distri- 
bution of  assets  or  not,  chapter  300  is  both 
in  fact  and  in  law  a  state  Insolvency  law. 
This  has  been  construed  by  this  court  not  to 
be  the  character  of  this  chapter.  Town  ▼. 
Bank  of  Raisin,  2  Doug.  556-557.  The 
conrt  under  this  voluntary  dissolution  stat- 
ute determines  nothing  as  to  creditors  ex- 
cept to  distribute  assets  on  hand  pro  rata 
among  them.  Such  a  dissolution  Is  not  an 
adversary  proceeding  and  may  be  taken  by  a 
flolvent  as  well  as  an  Insolvent  corporation. 
A  creditor  need  not  participate  In  the  pro- 
ceedings. If  they  are  begun  honestly  and 
in  good  faith,  he  will  be  given  his  pro  rata 
in  any  event  Such  a  corporation  may  not 
under  chapter  800  commit  suicide,  and  in 
that  manner  avoid  paying  liabilities,  or  de- 
prive a  creditor  from  his  day  in  court,  any 
more  than  an  individual  may  do  so.    A  pri- 


vate corporation  cannot  voluntarily  dissolve 
BO  as  to  discharge  Itself  from  existing  liabil- 
ities. Portland  Dry  Dock  Co.  v.  Portland,  12 
B.  Mon.  (Ky.)  79.  And,  in  construing  a  stat- 
ute similar  to  section  8534,  the  Supreme 
Court  of  West  Vlrglnla's'vlews  were  those  In- 
sisted upon  by  plaintiff  in  the  case  at  bar. 
Lumber  Co.  v.  Ward,  30  W.  Va.  43,  3  S.  B. 
227. 

It  is  urged  repeatedly  that,  after  such 
dissolution,  a  corporation  Is  dead,  and  all 
rights  to  sue  are  therefore  cut  off,  and  cred- 
itors cannot  recover  Judgment  against  a  cor- 
poration, although  debts  are  not  paid  in  full. 
Such  construction  can  be  founded  upon  noth- 
ing except  the  theory  that  chapter  300  is  an 
insolvency  law.  No  court  has  ever  so  held. 
To  do  so  would  open  the  door  to  the  grossest 
fraud  upon  creditors,  and  would  be  contrary 
to  abundant  authority  which  holds  that  all 
state  Insolvency  laws  are  suspended  while  a 
federal  bankruptcy  law  is  in  force.  Sturges 
V.  Crownlnshield,  4  Wheat.  122,  4  L.  Ed. 
529;  Boese  v.  King,  108  U.  S.  379,  2  Sup. 
Ct  766,  27  L.  Ed.  760.  It  la  not  contended 
that  chapter  300  is  without  any  effect,  but 
Invalid  only  in  so  far  as  it  operates  to  dis- 
charge a  corporation  for  future  liability  to 
creditors.  This  was  held  In  the  case  of 
Boese  v.  King,  supra,  as  to  creditors  who 
came  in  under  an  assignment  and  participat- 
ed in  a  distribution  of  assets.  The  construc- 
tion contended  for  by  defendant  would  ap- 
ply to  all  the  creditors  in  any  case  where  the 
assets  of  a  corporation  were  insufficient  to 
I>ay  creditors  In  full.  It  cannot  be  that  such 
a  construction  can  be  founded .  either  upon 
sound  reason  or  authority.  The  following 
authorities  have  followed  the  federal  deci- 
sions, and  have  held  that  insolvency  laws 
were  suspended  and  not  in  operation,  al- 
though no  proceedings  In  bankruptcy  were 
Instituted:  Moody  v.  Development  Co.,  102 
Me.  305,  66  Atl.  967,  and  cases  cited ;  Parraen- 
ter  Mfg.  Co.  v.  Hamilton,  172  Mass.  178,  51 
N.  B.  529,  70  Am.  St.  Rep.  258;  Potts  v. 
Smith  Mfg.  Co.,  25  Pa.  Super.  Ct.  206;  Gris- 
vvold  V.  Pratt,  9  Mete.  (Mass.)  16;  Ketcham 
V.  McNamara,  72  Conn.  709,  46  Atl.  146, 
50  L.  R.  A.  641;  Harbaugh  v.  Costello,  184 
111.  110,  66  N.  B.  363,  75  Am.  St.  Rep.  147 ; 
Foley-Bean  Lumber  Co.  v.  Sawyer,  76  Minn. 
118,,  78  N.  W.  1088;  Lyman  v.  Bond,  130 
Mass.  291. 

Upon  another  ground  In  this  case  It  would 
seem  that  plaintiff  is  entitled  to  be  permit- 
ted to  pursue  his  remedy  within  the  time  lim- 
ited by  section  8634,  and  that  is  that  plaintiff 
as  a  Judgment  creditor  may  reach  assets 
which  a  statutory  receiver  appointed  under 
chapter  3(X)  is  not  able  to  reach;  i.  e.,  to 
recover  from  Individual  stockholders  of  de- 
fendant corporation  assets  distributed  as  div- 
idends while  the  capital  stock  was  impaired. 
The  powers  given  to  receivers  appointed 
under  chapter  300  and  their  duties  and  obli- 
gations are  the  same  as  are  given  and  impos- 
ed by  law  on  trustees  of  Insolvent  debtors. 
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If  the  insolrent  corporation  in  this  case  could 
not  question  the  matter  of  unlawful  divi- 
dends paid  its  stockholders,  by  what  principle 
of  law  can  its  voluntary  assignee  or  trustee  do 
so?  This  court  has  held  that  he  could  not 
attack  a  chattel  mortgage  transfer  of  his  as- 
signor ;  that  he  did  not  represent  the  credit- 
ors in  such  a  manner  as  to  entitle  him  to 
do  so;  that  creditors  could  raise  the  ques- 
tion only  in  proceedings  brought  to  enforce 
their  claims  (Wakeman  v.  Barrows,  41  Mich. 
3G3,  2  N.  W.  50) ;  and  that  none  but  a  Judg- 
ment creditor  can  attack  a  transfer  on  the 
ground  that  it  is  fraudulent  as  to  creditors 
(Millar  v.  Babcock,  2»  Mich.  526).  It  is 
held  that  claims  for  dividends  unlawfully 
declared  belong  to  creditors,  and  not  to  the 
receiver.  Butterworth,  Receiver,  v.  O'Brien, 
39  Barb.  (N.  Y.)  192;  Farnsworth,  Receiver, 
V.  Wood,  91  N.  Y.  808. 

Counsel  for  defendant  urges  that  a  care- 
ful examination  of  these  New  York  cases 
shows  that  they  are  not  applicable  to  the 
case  at  bar.  We  read  them  as  directly  in 
point  On  principle  this  contention  must  be 
sound.  The  relations  of  this  voluntary  re- 
ceiver to  the  stockholders  as  well  as  to  the 
creditors  are  such  that  to  hold  he  could  sue 
.the  stockholders  for  the  benefit  of  the 
creditors  would  be  allowing  him  to  assume  a 
position  not  in  accord  with  such  relations. 
On  behalf  of  defendant,  it  is  urged  that  the 
case  of  American  Steel  &  Wire  Co.  v.  Eddy, 
130  Mich.  266,  88  N.  W.  952,  ai^)ear8  to  be 
conclusive  of  this  case.  In  that  case  a  Judg- 
ment creditor  sought  to  recover  under  sec- 
tion 7057,  Comp.  Laws,  against  a  preferred 
stockholder  dividends  unlawfully  declared. 
This  court  determined  that  a  preferred  stock- 
holder was  not  exempt  from  the  provisions 
of  the  statute,  and  was  liable  to  the  creditor. 
Careful  attention  Is  called  to  the  opinion  in 
the  case,  in  which  Mr.  Justice  Hooker,  speak- 
ing for  the  court,  said:  "This  statute  pro- 
vides a  new  procedure,  permitting  one  who 
has  exhausted  his  remedy  against  the  cor- 
poration (If  not  others)  to  sue  the  stockholder 
In  an  action  at  law.  It  is  contended  that 
this  cannot  have  been  contemplated,  and  that 
the  collection  should  have  been  made  by  an 
assignee  for  the  benefit  of  all  creditors.  We 
have  no  doubt  that  a  court  of  equity  under 
its  general  powers  might  take  custody  of 
all  assets  for  the  purpose  of  distribution, 
and  cut  ofT  the  personal  remedy  of  the  cred- 
itor, under  tliis  statute,  as  in  other  cases; 
but  we  have  not  such  a  case.  We  are  not 
advised  that  any  court  has  taken  control 
of  the  assets  of  this  corporation,  or  la  in 
any  way  attempting  their  collection  and  dis- 
tribution." 

The  question  in  the  case  at  bar  of  the  pow- 
ers, duties,  and  rights  of  a  voluntary  receiv- 
er under  chapter  300  was  in  no  way  before 
the  court  or  considered  by  it  The  general 
powers  of  a  court  of  equity  to  authorize  a 
general  receiver  to  get  possession  of  all  of 
the  assets  of  a  corporation  for  the  benefit  of 


all  creditors  was  recognized,  and  nothing 
more.  The  case  dted  is  therefore  not  belpf nl 
in  the  case  at  bar.  In  this  case  the  ample 
powers  exercised  by  general  receivers  in 
chancery  must  l>e  distinguished  from  the  lim- 
ited powers  granted  to  recovers,  so  called, 
under  chapter  300,  In  proceedings  volnntary 
and  not  adversary,  and  which  must  be  strict- 
ly construed.  The  powers  granted  to  receiv- 
ers under  chapter  300  are  declared  by  that 
act  to  be  the  same  as  those  granted  to  re- 
ceivers of  Insolvent  debtors.  This  court  has 
never  held  that  receivers  of  insolvents  were 
clothed  with  all  the  powers  of  general  chan- 
cery receivers,  and  has  never  receded  from 
the  position  declared  in  Wakeman  v.  Bar- 
rows and  Millar  v.  Babcock,  dted  supra. 
The  powers  of  such  receivers  being  limited 
by  statute,  sections  10,863  and  10,887  are  only 
available  to  such  receivers  within  such  limit- 
ed power,  and  unless  we  reverse  preyious 
decisions  of  this  court,  which  have  never 
been  questioned,  we  cannot  say  that  the  as- 
sets sought  to  be  reached  by  plaintiff  can  be 
reached  by  the  receiver  in  this  case.  This  is 
the  practical  construction  which  to  the  pres- 
ent time  has  been  giv«i  to  this  law  by  the 
receiver  and  its  counsel.  These  proceedings 
under  chapter  300  were  instituted  for  the 
purpose  of  dissolving  a  solvent  corporation, 
when,  in  fact,  it  was  insolvent,  as  this  court 
found  in  the  case  of  Mcfntyre  v.-  E.  Bement's 
Sons,  146  Mich.  74,  109  N.  W.  45.  This  is  of 
importance  as  showing  that  in  fact  these  pro- 
ceedings were  undertaken  to  wind  up  and 
distribute  the  assets  of  an  insolvent  This 
law  authorizing  the  appointment  of  a  receiv- 
er to  collect  receive,  and  distribute  the  as- 
sets of  an  insolvent  corporation  is  an  insol- 
vency law,  although  it  does  not  provide  for 
the  discharge  of  the  debtor.  Moody  v.  Devel- 
opment Co.,  supra,  and  cases  cited.  If  the 
construction  contended  for  is  given  to  this 
statute,  it  is  contrary  to  the  dedsion  of  this 
court  in  Town  v.  Bank  of  Raisin,  supra.  If 
section  8534  does  not  apply  to  cori>oratlons 
which  have  instituted  proceedings  under 
chapter  3(X),  and  plaintiff  is  prevented  from 
beginning  suit  and  obtaining  Judgment 
against  defendant  upon  a  valid  and  subsist- 
ing obligation  by  the  only  way  possible  to 
begin  such  a  suit,  he  is  not  only  derived  of 
his  right  of  action,  but  such  law  operates  to 
discharge  the  debt  against  the  corporation, 
and  is  an  insolvency  law.  There  was  in 
force  before  these  proceedings  were  taken 
and  ever  since  the  United  States  bankruptcy 
act  (Act  July  1,  1896,  c.  641,  80  Stat  644  [U. 
S.  Comp.  St  1901,  p.  341]),  and  chapter  300 
in  so  far  as  it  operated  as,  and  was,  an  in- 
solvency law,  was  suspended,  and  conld  not 
operate  to  discharge  the  debt  due  plaintiff, 
and  prevent  him  from  taking  a  Judgment 
thereon,  and  was  to  that  extent  null  and 
void.  There  is  abundant  authority  that  the 
question  may  be  raised  and  determined  in 
this  case.  Moody  v.  Development  Oo^  102 
Me.  381  et  seq.*  66  Atl.  967. 
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Taking  this  view  of  the  law  applicable  to 
this  case,  It  followa  that  the  Jndgment  of 
the  circuit  court  should  be  reyersed,  and,  as 
there  is  no  disputed  question  of  f^ct  present- 
ed, no  new  trial  should  be  granted.  A  Judg- 
ment should  therefore  be  entered  in  this 
court  in  f  ator  of  plaintiff  for  the  amount  of 
the  notes  sued  upon  with  interest  to  date, 
deducting  payments  as  of  the  date  receiv- 
ed ;  and  also  costs  of  both  courts. 

The  term  of  Mr.  Justice  GRANT  having 
expired  after  this  case  was  reargued,  by 
consent  of  counsel,  Mr.  Justice  STONE,  his 
BucceBBor,  took  part  in  Its  consideration  and 
determination.  Mr.  Justice  MONTGOMBOCY 
did  not  alt 

HOOKER,  X,  concurred  with  McALV AY,  J. 


Ez  parte  MOUIiD. 
(Supreme  Court  of  Michigan.     June  8,  1910.) 

1.  Habeas  Oobpus  ({  92*) — JtmisDicnoN  of 

SUFRBin    COUBT— FiNDIHOS   Of    FaOT. 

The  Supreme  Court  will  not  on  habeas 
corpus  disturb  a  finding  of  fact  based  on  com- 
petent testimony  in  a  proceeding  brougbt  to 
determine  the  right  of  a  parent  or  giiardian  to 
the  care  and  custody  of  a  minor  child. 

[EJd.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  81;  Dec.  Dig.  {  92.*] 

2.  Habeas  Cobptjs  (j  99*)— Custody  of  Iw- 

FANTS— iNTEKESr  OF  CHTLD. 

Any  court  in  proceedings  to  determine  the 
care  and  custody  of  a  minor  child  is  bound  to 
consider  its  Interests  in  awarding  custody  to 
either  claimant. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  i  99.»] 

8.  Habkas  Corpus  (5  38*)— Applicatiow  fob 
Writ— Pebsoks  Who  Mat  Makb. 

Under  Comn.  Lews,  {  9SG0.  providing  as 
to  a  writ  of  habeas  corpus  to  inquire  into  a 
case  of  imprisonment  or  restraint  that  appli- 
cation for  the  writ  shall  be  made  by  petition 
signed  either  by  the  party  for  whose  relief  it 
Is  intended  or  by  some  person  in  his  behalf,  any 
person  may  malce  application  for  the  writ  in 
case  of  a  minor  chiid  claiming  to  be  unlawfully 
restrained  of  its  lilierty  by  a  probation  officer. 
[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  8;   Dec.  Dig.  f  38.*] 

4.  Habeas  Corpus  (I  120*)— Effect  of  Rb- 
FUSAI.  TO  DiscHABOE— Subsequent  Appu- 

CATION. 

Where  a  petition  to  the  Snpreme  Court  for 
a  writ  of  habeas  corpus  to  inquire  into  the  im- 

grlsonment  of  a  child  alleged  her  imprisonment 
y  an  officer,  and  that  she  was  not  one  of 
the  persons  mentioned  in  Comp.  Laws,  {  OS.'O, 
It  is  no  bar  to  proceedings  in  snch  court  that 
some  other  court  exercising  a  like  Jurisdiction 
refused  to  discbarge  her,  and  no  finding  or 
order  of  such  other  court  in  such  a  proceeding 
can  be  relied  on  in  the  Supreme  Court  as 
authority  for  the  detention. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus,  Dec.  Dig.  i  120.*] 

5.  IRFANTB     (S    18*)  — DEUNQUXnT    GECILD  — 

Residbnce. 

A  child  who.  In  obedience  to  process  of  a 
court  of  record,  went  Into  a  county  wherein 
she  was  proceeded  against  as  a  delinquent  pur- 
suant  to   Pub.   Acts   1907   (Ex.   Sess.)   No.   8, 


and  was  described  In  the  complaint  as  a  resident 
of  another  county  wherein  she  lived  with  rela- 
tives, one  of  whom  was  guardian  of  her  estate, 
if  not  of  her  person,  was  not  within  the  meaning 
of  the  statute  a  resident  of  the  county  wherein 
the  proceedings  were  brought. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  i  18;   Dec  Dig.  i  18.*] 

6.  Infants   (|    18*)  —  Delinqubnt    Otan-D  — 

Pboceedinos  Aoainst — Venue. 

In  view  of  section  5,  Pub.  Acts  1907  (Ex. 
Sess.)  No.  6,  relating  to  dependent,  neglected, 
and  delinquent  children,  requiring  a  petition 
in  proceedings  against  a  child  as  delinquent  to 
show^  that  it  Is  resident  in  said  county,"  the 
inquiry  should  be  had  in  the  county  of  the 
child's  home  rather  than  a  county  in  which  the 
child  was  never  in  any  sense  a  resident,  though 
other  portions  of  the  law  support  the  idea  that 
the  probate  court  of  the  county  in  which  the 
child  shall  be  found  or  apprehended  has  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  I  18;   Dec.  Dig.  f  18.*] 

Petition  by  Florence  J.  Chappelle  for  writ 
of  habeas  corpus  against  Ada  Freeman,  a  pro- 
bation officer,  to  determine  the  right  to  cus- 
tody of  Lois  Mould,  a  minor.  Order  entered 
for  her  delivery  to  petitioner. 

Exercising  original  Jurisdiction,  this  court 
issued  the  writ  of  habeas  corpus  to  bring  be- 
fore the  court  Lois  Mould,  a  female  child  12 
years  of  age,  who.  It  was  represented,  was 
unlawfully  restrained  of  her  liberty  by  the 
probation  officer  of  Wayne  county.  This  of- 
ficer produced  the  <diild,  as  she  was  command- 
ed to  do,  and  returned  that  she  had  her  in 
custody  by  virtue  of  an  order  of  the  prObate 
court  of  Wayne  county,  and  also  by  virtue  of 
an  order,  finding,  and  decree  of  the  circuit 
court  for  Wayne  county.  The  order  of  the 
probate  court.  Juvenile  division,  made  May  11. 
1910,  is  as  follows:  "A  petition  having  been 
heretofore  filed  in  this  court  wherein  it  is 
alleged  that  Lois  Mould,  alias  Mole,  is  a 
Juvenile  delinquent  person  within  the  mean- 
ing of  the  statutes  of  the  state  of  Michigan, 
and  on  the  14th  day  of  April  all  parties  In- 
terested being  then  represented  in  open  court 
or  having  notice,  and  it  then  appearing  to 
the  court  necessary  and  for  the  best  interests 
and  welfare  of  said  child  and  the  public  the 
court  placed  said  child  in  the  care  and  custo- 
dy of  Ada  Freeman,  a  duly  appointed  proba- 
tion officer,  and  ordered  said  child  detained 
for  a  period  of  90  days,  and  on  the  23d  day 
of  April  a  new  complaint  having  been  filed  in 
such  matter  and  after  due  notice  to  all  per- 
sons interested  come  on  (or  hearing  before 
this  court,  on  the  4th  day  of  May  instant,  at 
8:30  a.  m.,  and  Louis  W.  McClear,  an  attorney 
appearing  for  the  alleged  guardian  of  said 
child,  and  requesting  an  adjournment  to  this 
date,  and  upon  hearing  this  day,  said  Louis 
W.  McClear  again  appearing  and  asking  that 
said  matter  be  further  continued,  it  is  order- 
ed that  said  matter  be  and  the  same  is  here- 
by continued  to  the  18th  day  of  May  Inst,  at 
9  o'clock  in  the  forenoon,  and.  It  still  appear- 
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ing  to  the  court  that  the  Interests  of  said 
child  and  public  interests  require  that  said 
child  be  detained  In  the  custody  of  some  suit- 
able and  proper  person,  It  Is  further  ordered 
that  said  Lois  Slould,  alias  Mole,  be,  and  she 
is  hereby,  committed  to  the  care  and  custody 
of  Ada  Freeman,  a  duly  appointed  probation 
officer  of  this  court,  with  full  power  and  au- 
thority over  the  person  of  said  liOis  Mould, 
alias  Mole,  until  the  further  order  of  this 
court,  but  not  to  exceed  a  period  of  30  days 
from  the  date  hereof,  unless  otherwise  order- 
ed." The  complaint  of  April  23d  referred  to 
in  the  order  sets  out  upon  information  and 
belief  that  Lois  Mould  is  a  resident  of  LiTlng^ 
ston  county,  Mich.,  In  which  county  her  guar- 
dian also  resides;  that  she  is  a  delinqneut 
child,  and  has  violated  the  laws  of  the  state, 
in  that  she  committed  the  crime  of  perjury  in 
the  recorder's  court  of  Detroit  In  giving  her 
testimony  in  a  cause  depending  in  that  court, 
she  being  sworn  as  a  witness  upon  the  trial 
of  said  cause.  The  details  are  set  out  at 
length.  There  is  no  order  or  decree  of  the  cir- 
cuit court  for  the  county  of  Wayne  set  out  in 
said  return.  There  is  an  opinion  and  finding 
of  Judge  Donovan,  one  of  the  Judges  of  that 
court,  in  habeas  corpus  proceedings  in  the 
Matter  of  Lois  Mould,  which  is  here  set  out: 
"I  And  on  listening  to  argument  of  counsel 
for  petitioner  and  respondents,  and  upon 
reading  record  of  testimony  taken  in  record- 
er's court  and  before  the  police  department 
prior  to  trial,  showing  facts  and  circum- 
stances surrounding  crime  committed  against 
child  in  this  case,  Lois  Mould,  and  showing 
to  my  satisfaction  that  crime  was  committed, 
and  that  child  did  make  frank  and  free  state- 
ment to  police  department  and  to  others,  and 
after  reading  record  in  application  to  Supreme 
Court  of  this  state  that  child  be  released  on 
bond,  I  am  satisfied  that  crime  was  commit- 
ted against  child,  and  that  child  did  make  a 
frank  statement  showing  guilt  of  her  father, 
and  that  within  11  days  after  committing  of 
offense  Florence  J.  Chappelle  had  herself  ap- 
imlnted  guardian  in  Liviugston  county,  this 
state,  with  connivance  of  father  of  child,  who 
was  on  trial  in  recorder's  court  for  offense 
against  child  and  Influencing  child  to  deny 
truth  and  perjure  herself  on  trial  of  father, 
and  that  such  child  did  perjure  herself  on  the 
trial  of  her  father  and  was  properly  commit- 
ted by  Hon.  William  F.  Connolly,  one  of  the 
Judges  of  the  recorder's  court  for  the  city  of 
Detroit,  for  committing  perjury  daring  the 
trial  of  the  People  of  the  State  of  Michigan 
V.  caiarles  Mould,  father  of  said  child,  and 
then  properly  transferred  to  Juvenile  division 
of  probate  court,  Wayne  county.  I  further 
find  that,  while  said  child  was  found  so  under 
arrest  she  was  properly  taken  before  pro- 
bate court  in  accordance  with  statute,  and 
there  properly  complained  against  The  rec- 
ord la  case  discloses  that  child  was  under 
subpcena  and  bond  to  answer,  appear,  and 
testify  in  recorder's  court,  and  came  to  re- 
corder's in  response  to  subpoena  and  bond, 


and,  while  being  there  adjudged  by  such  court 
competent  to  testify,  perjured  herself.  I  find 
that  Juvenile  division  of  probate  court  has 
Jurisdiction  over  children  of  any  county  who 
commit  felonies  within  this  county,  and  of 
dtild  in  this  case.  In  consideration  of  facts 
disclosed  to  me  by  arguments  of  counsel  and 
records  before  me,  I  find  that  best  interests 
and  welfare  of  child  demand  that  she  be  not 
given  to  petitioner  in  this  case,  and  that  ebe 
be  turned  over  by  this  court  on  this  writ  to 
Ada  Fre^nan  of  this  city,  county,  and  state, 
and  further,  that  she  be  left  within  Jurisdic- 
tion of  Juvenile  court  of  this  county,  to  be 
dlq;>osed  of,  and  that,  it  such  Jurisdiction  fail, 
I  remand  child  to  custody  of  said  Ada  Free- 
man, she  being  a  competent  and  trustworthy 
custodian  for  diild  and  willing  to  accept  re- 
spousibility  thereof.  In  any  event,  I  find,  and, 
in  BO  finding,  hereby  dismiss  writ  applied  for, 
that  petitioner  for  writ  is  only  guardian  of 
property  of  Lois  Mould,  and  not  guardian  of 
her  person;  therefore,  in  accordance  with 
dedMon  found  in  the  fourteenth  Michigan, 
and  consistently  followed  in  this  state,  and 
with  holding  of  our  Supreme  Court,  Re 
Heather  Children,  60  Mich.,  I  find  that  peti- 
tioner has  no  such  right  or  interest  'such  as 
entitled  her  to  apply  to  this  court  for  a  writ 
of  habeas  corpus,  and  for  that  reason  writ  Is 
dismissed." 

It  is  asserted  by  the  said  probation  officer 
in  her  return  thnt  this  finding  and  determi- 
nation is  not  reviewable  except  upon  certio- 
rari, and  In  an  original  proceeding  in  this 
court  is  res  adjudicata  the  right  of  said  of- 
ficer to  the  custody  of  the  child.  It  is  further 
stated  in  said  return  in  substance  and  elfect 
that  the  father  of  Lois  Mould,  a  man  upwards 
of  40  years  of  age,  was  arrested  In  Detroit, 
charged  with  having  committed  a  rape  upon 
her  in  that  city ;  that  she  informed  certain 
poilce  officers  that  her  father  did  commit  this 
crime ;  that  she  was  for  a  time  detained  as  a 
witness,  but  was  later  enlarged,  and  went, 
with  her  aunt  (who  sued  out  the  writ  In  this 
proceeding),  to  Fowlervllle,  in  Livingston 
county,  and  remained  with  her  until  she  ap- 
peared In  the  recorder's  court  in  Detroit  to 
give  her  testimony  upon  the  trial  of  her 
father.  Inferentially,  at  least,  it  is  charged 
that  the  said  aunt  secured  possession  of  her 
person  for  the  purpose  of  influencing  her  with 
respect  to  the  testimony  she  should  give  upon 
the  trial  of  her  father  and  did  influence  her. 
The  father  was  convicted  of  an  assault  and 
committed  to  the  Detroit  House  of  Correction, 
to  serve  a  short  sentence.  The  mother  of  the 
child  is  said  to  be  living,  at  wliat  place  is  not 
stated,  but  she  does  not  live,  and  for  some 
time  has  not  lived,  with  her  husl>and.  It  Is 
set  up  In  the  petition  for  the  writ,  and  is  not 
disputed,  that  from  February  2l8t  until  Feb- 
ruary 28th  the  girl  was  detained  by  the  po- 
lice. On  the  Iast-m«itloned  day  an  order  was 
made  by  the  recorder  transferrlnc  ber  to  the 
probate  court.  Juvenile  division.  On  the  same 
day,  the  probate  ooart,  javaalle  division,  or- 
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dered  tbe  county  agent  to  InTeetigate  tbe  case 
and  make  a  proper  report,  and  meantime 
committed  the  girl  to  the  probation  officer, 
who  now  has  her  in  custody,  to  be  kept  at 
tbe  House  of  the  Good  Shepherd  at  tbe  ex- 
pense of  the  county.  A  complaint  was  made 
In  said  probate  court  March  30th,  charging 
tbe  girl  to  be  a  delinquent  child,  and  on 
April  Sth  the  Judge  ot  that  court  held  that 
the  said  complaint  conferred  no  jurisdiction 
upon  tbe  court,  and  that  the  recorder  bad  no 
authority  to  transfer  the  matter  to  the  pro- 
bate court.  The  matter  was  therefore  dis- 
missed, with  the  further  holding  and  deter- 
mination that  as  the  father  of  the  child  had 
apparently  made  his  home  with  her  aunt  and 
would  probably,  when  his  sentence  expired, 
return  there,  he  would  detain  the  child  aa 
one  not  having  proper  parental  care  for  five 
days,  and  i^ace  her  In  charge  of  said  proba- 
tion officer  to  be  detained  in  "tbe  place  of  de- 
tention provided  by  the  county  of  Wayne." 
On  April  9th  the  child  was  charged  in  the  po- 
lice court  with  having  committed  perjury. 
A  warrant  was  issued,  and  she  was  arrested, 
arraigned  on  April  12tb,  and,  in  default  of 
bail,  committed  to  tbe  county  jail.  On  April 
14tb  she  was  discharged.  The  same  person 
who  had  made  the  complaints  referred  to 
made  two  petitions  on  April  8tb  and  filed 
them  in  probate  court.  In  one  of  them  charg- 
ing that  the  child  was  a  delinquent  and  In 
tbe  other  that  she  was  a  neglected  and  de- 
pendent child.  On  April  14th  she  was  by 
order  of  that  court  committed  to  the  said  pro- 
bation officer.  From  time  to  time  the  matter 
was  adjourned.  During  all  of  the  time  the 
dtild  has  been  in  custody. 

The  county  agent  made  a  report,  in  which, 
among  other  things,  he  stated  that  the  "child 
did  live  with  aunt  at  Fowlerville.  The  aunt 
keeps  a  little  notion  store  and  the  uncle 
drives  a  wagon  for  a  coal  dealer.  They  are 
both  bard-working  people  and  well  spoken 
of."  As  to  the  child's  testimony  in  court  he 
stated:  "She  says  the  first  story  she  told  tbe 
police  she  did  not  understand.  She  said  she 
did  not  know  tbe  meaning  of  the  word  'inter- 
course.' When  her  aunt  explained  It  to  her 
the  meaning  of  tbe  word,  she  said,  'No ;  that 
was  not  so,'  and  that  is  tbe  reason  she  chang- 
ed her  statement.  I  understand  that  doctors 
have  examined  this  child  and  some  say  she 
is  all  right  and  some  say  she  is  not,  but  tbe 
majority  are  with  the  girl." 

Argued  before  OSTRANDER,  McALVAT, 
BROOKE,  BLAIB,  and  STONE,  JJ. 

liouis  W.  McClear,  for  petitioner  Cliappelle. 
William  Van  Dyke  and  Allan  H.  Frazer,  for 
respondent  Freeman. 

OSTRANDER,  J.  (after  stating  the  facts 
as  above).  If  this  was  a  proceeding  brought 
to  determine  the  right  of  a  parent  or  guard- 
Ian  to  tbe  care  and  custody  of  a  child,  it 
would  be  urged  with  propriety  that  the  de- 
termkiation  of  tbe  right  by  a  court  of  compe- 
tent Jurisdiction  ougbt  not  to  be  reviewed  or 


set  aside  by  another  court  exercising  tbe 
same  Jurisdiction  upon  the  same  facts.  In 
re  Mary  R  iSneden,  105  Mich.  61,  62  N.  W. 
1009,  S5  Am.  St  Rep.  435.  In  the  case  sup- 
posed an  appellate  court  would  not  disturb  a 
finding  of  fact  based  upon  competent  testi- 
mony (Carpenter  r.  Carpenter,  149  Mich.  138, 
112  N.  W.  748;  Smith  v.  Kiel,  150  Mich.  417, 
114  N.  W.  229),  and  any  court  would  be  bound 
to  consider  the  Interest  of  the  child  In  award- 
ing custody  to  either  claimant.  It  is  true  the 
person  suing  out  the  writ  describes  herself  as 
guardian  of  the  child.  This  is  of  no  signifi- 
cance except  as  showing  her  interest.  Any 
person  may  make  the  application.  Comp. 
Laws,  I  9860.  The  issue  here  does  not  arise 
between  persons  claiming  the  right  to  custody 
of  a  child.  The  issue  is  between  the  child 
and  tbe  person  who  detains  her,  between  the 
child  and  tbe  law  and  procedure  Invoked  as 
authority  for  her  detention.  It  is  alleged  in 
tbe  petition  that  tbe  child  Is  Imprisoned  by 
an  officer,  and  that  she  Is  not  one  of  the  per- 
sons mentioned  in  Comp.  Laws,  |  98.50.  In 
such  a  case  It  is  no  bar  to  habeas  corpus  pro- 
ceedings in  this  court  that  some  other  court 
exercising  a  like  jurisdiction  has  refused 
to  discharge  the  imprisoned  person.  And  no 
finding  or  order  of  such  other  court  In  such 
a  proceeding  can  be  relied  upon  in  this  court 
as  authority  for  tbe  detention.  The  single 
question  which  is  presented  for  determina- 
tion, therefore,  is  whether  the  probate  court 
for  Wayne  county  bad  authority  to  commit 
this  child.  We  assume,  for  tbe  purposes 
of  decision,  that  she  is  charged  before  that 
court  with  having  committed  a  felony  in  tbe 
county  of  Wayne,  and  that,  if  she  were  more 
than  14  years  of  age,  she  might  be  tried  for 
the  offense  charged  in  that  county.  She  Is 
not  14  years  of  age.  Therefore  she  cannot  be 
prosecuted  for  the  felony  in  any  court 
Whether  she  has  committed  a  felony  may  be 
inquired  about  If  she  has,  her  status  is 
thereby  fixed.  She  Is  a  delinquent  child.  A 
careful  reading  of  the  statute  (Act  No.  6, 
Pub.  Acts  1907)  passed  at  tbe  Extra  Session 
of  the  Legislature  leads  us  to  the  conclusion 
that  the  probate  court  for  Wayne  county  is 
In  this  case  without  jurisdiction  to  make  the 
Inquiry,  and  to  thereafter  dispose  of  this 
child  as  the  result  thereof  may  seem  to  war- 
rant Tbe  statute  is  in  many  respects  one  of 
uncertain  meaning.  It  Is,  however,  a  gener- 
al law  In  force  In  every  county  of  the  state. 
It  appears  to  be  contemplated  that  the  inro- 
bate  court  of  each  county  shall  have  juris- 
diction over  the  delinquent,  dependent,  and 
neglected  children,  or  those  charged  as  such, 
resident  In  the  county.  It  Is  not  always  easy 
to  determine  the  precise  meaning  which  the 
Legislature  intends  shall  be  given  to  tbe 
words  "residence"  and  "resident"  In  a  par- 
ticular statute.  With  respect  to  the  statute 
under  consideration,  we  think  it  Is  reasonably 
clear  that  jurisdiction  of  the  court  does  not 
depend  upon  the  place  where  tbe  alleged  of- 
teaae  Is  committed,  tbe  commission  ot  which 
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la  the  basis  for  charging  the  child  as  delin- 
quent. So  long  as  the  child  may  not  be  prose- 
cuted for  the  crime,  there  Is  no  good  reason 
for  saying  that  status,  although  depending 
upon  the  fact  of  a  crime  committed,  must  be 
determined  In  the  county  where  the  ofTense 
was  committed.  There  Is  much  reason  for 
saying  that  a  child  resident  In  any  county 
may  be  ctiarged  in  that  county  as  a  delin- 
quent, dependent,  or  neglected  child  upon 
facts  none  of  which  occurred  in  that  county. 
Section  6  of  the  act  provides  that  the  sworn 
petition  to  be  filed  In  the  probate  court  shall 
set  forth  that  the  child  is  a  "resident  in  said 
county,"  with  the  facts  which  show  that  the 
child  Is  a  delinquent,  dependent,  or  neglected 
child  within  the  meaning  of  section  1  of  the 
act.  At  the  same  time,  it  most  be  admitted 
that  in  other  x>ortlon8  of  the  law  language  Is 
employed  which  appears  to  support  the  idea 
that  the  probate  court  of  the  county  in  which 
the  child  shall  be  fonnd  or  shall  be  appre- 
hended has  Jurisdiction.  Notably  is  this  true 
of  the  provisions  found  in  section  6,  whldi 
provides  for  the  transfer  of  cases  pending 
In  police  and  Justice's  courts,  together,  with 
all  pai)era  connected  therewith  "to  the  said 
court,"  upon  which  said  transfer  "the  said 
court  may  proceed  to  hear  and  dispose  of  the 
case  in  the  same  manner  as  if  said  child  had 
been  brought  before  the  court  vpon  petition, 
as  hereinbefore  provided."  The  Legislature 
has  provided  no  method  or  procedure  for 
transferring  a  case  from  the  police  magistrate 
of  one  county  to  the  probate  court  of  another 
county,  and  none  for  transporting  in  custody 
a  child  committing  depredations  in  one  county 
to  the  county  of  bis  residence.  We  do  not 
hold  or  intimate  that  a  child  may  not  become 
retident  in  a  county,  within  the  meaning  of 
this  law,  independent  of  the  place  of  resi- 
dence of  his  parents  or  guardian.  We  hold 
upon  the  facts  of  this  case  that  Lois  Mould 
was  not,  and  is  not,  a  resident  in  the  county 
of  Wayne  within  any  meaning  which  may  be 
given  to  the  words  of  the  s^tute.  She  is  de- 
scribed in  the  complaint  as  a  resident  of 
Livingston  county.  She  went  into  Wayne 
county  in  obedience  to  the  process  of  a  court 
oif  record.  She  was  resident  in  Livingston 
county,  living  there  with  her  relatives,  one 
of  whom  was  and  Is,  by  order  ot  the  probate 
court  of  that  county,  guardian  of  her  estate 
if  not  of  her  person.  If  her  conduct  in  court 
in  Wayne  county  was  such  that  she  may  be 
charged  with  being  a  delinquent  child,  the 
necessary  Inquiry  can  as  well  be  made  in  LIt- 
Ingston  county,  her  status  as  well  determined 
in  that  county.  While  the  law  is  in  a  sense 
remedial  In  character,  it  is  nevertheless  a 
penal  law.  The  essential  thing  to  the  child, 
and  to  the  pnblic,  is  the  inquiry  upon  the  re- 
sult of  which  her  status  depends.  It  better 
accords  with  established  notions  of  Justice, 
and  with  the.  general  purpose  of  this  general 
law,  to  hold  that  the  inquiry  should  be  had 


in  the  county  of  her  home  rather  than  In  • 
county  in  which  she  was  never  In  any  sense 
a  resident  So  much  significance  we  feel 
bound  to  give  to  the  language  which  requires 
the  petition  to  show  that  the  dilld  ccHnpIaln- 
ed  about  is  "resident  In  said  county."  We 
have  no  doubt  that,  as  enforcement  of  the  law- 
proceeds,  necessary  amendments  to  Its  pro- 
visions will  be  made  by  the  Legislature. 

Upon  the  hearing,  the  child  was  gfiven  In 
custody  to  Miss  Ada  Freeman,  the  probation 
officer  of  Wayne  county.  An  order  will  be  Al- 
tered requiring  her  to  deliver  the  child  to  the 
petitioner  upon  request  The  child  was  In  the 
custody  of  petitioner  and  lived  with  her  -when 
she  was  summoned  to  appear  as  a  witness  In 
Wayne  county.  Iif  thwe  Is  apprehension  that 
the  child  Bhonld  not  remain  with  her.  the 
courts  of  Livingston  county  are  open ;  and.  If 
she  is  regarded  as  a  delinquent  child,  a  prop- 
er petition  in  the  probate  court  for  that  conn- 
ty  wlU  institute  the  statute  Inquiry.  We 
award  no   costs. 


PEOPLE  V.  McCALL. 
(Supreme  Court  of  Michigan.    June  6^  1910.) 

InioxiOATiNO  LiQTJOBS  (|  156*)— LocAJL  Op- 
tion Law— Violation. 

Defendant  violated  the  local  option  law  by 

taklntr  a  bottle  of  whisky  into  private  office, 

and  there  giving  another  a  drink. 
[£)d.  Note.— For  other  cases,  see  Intmleatiag 

Liquors,  Cent  Dig.  §  155;    Dec  Dig.  t  156.»J 

Exceptions  from  Circuit  Court,  Kalkaska 
County;    Fred  S.  Lamb,  Judge. 

George  McCall  was  convicted  of  violating 
the  local  option  law,  and  brings  exceptions. 
Bemanded  for  further  proceedings. 

Argued  before  OSTRANDER,  HOOKEB, 
MOORE,  BLAIR,  and  STONE,  JJ. 

J.  L.  Boyd,  for  appellant  Ernest  C 
Smith,  Pros.  Atty.,  for  the  people. 

MOOBE,  3.  The  respondent  was  charged 
with  violating  the  local  option  law  in  f<Hce 
In  Kalkaska  county  by  giving  and  fnmisb- 
ing  to  one  David  Vlpond  a  quantity  of  spir- 
ituous and  Intoxicating  liquors,  to  wit,  whis- 
ky, on  the  25th  day  of  June,  1909,  at  the 
village  of  Kalkaska,  Mich.  The  coart  re- 
fused to  take  the  case  from  the  Jury,  as  re- 
quested by  the  respondent  The  Juty  re- 
turned a  verdict  of  guilty. 

The  Important  assignments  of  error  are: 

(1)  Did  the  court  err  in  refusing  to  direct 
a  verdict  X>t  not  guilty  at  the  close  of  the 
proof  on  the  part  of  the  people  whoi  the 
people  rested  their  case^  as  requested  by 
counsel  for  respondent? 

(2)  Did  the  court  err  In  Instmctlng  the 
Jury:  "Now,  gentlemen,  I  charge  yon  as  a 
matter  of  law  that  if  you  find  from  tlie  evi- 
dence in  the  case,  beyond  a  reasonable 
donbt,  that  the  respondent  Qeorge  McCall, 
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took  a  package  containing  liquor,  to  wit, 
-whisky,  to  the  office  of  the  Uvery  bam  in 
question,  and  undid  the  said  package,  and 
knowingly  allowed,  or  permitted,  said  Da- 
vid Vlpond  to  partake  of  said  liquor,  so 
brought  to  said  bam  by  said  respondent,  in 
the  presence  of  him,  the  said  respondent, 
such  a  state  of  facts  would  constitute  a  giv- 
ing and  furnishing  of  intoxicating  liquor 
within  the  meaning  of,  and  in  ylolatlon  of, 
the  local  option  law  now  in  force  in  tills 
county." 

Upon  the  trial  the  sheriff  testified  as  fol- 
lows: "I  am  the  sherifC  of  Kalkaska  county, 
and  was  such  sheriff  on  the  25th  day  of 
June  last  I  know  the  defendant,  George 
McCall.  I  saw  him  on  the  2Sth  of  June 
at  the  bam  of  William  Hainstock,  in  the 
Tillage,  about  the  hour  of  7  o'clock  in  the 
«Tening,  or  a  little  later.  It  was  after  the 
train  came  from  the  North.  I  saw  David 
Vlpond  at  this  bam.  McCall  and  Vlpond 
were  at  the  bam  together.  I  saw  liquor 
tbera  David  Vlpond  was  taking  a  drink 
oat  of  a  bottle  [shows  witness  a  bottle]. 
Tes,  sir;  I  think  that  is  the  boUIe.  I  took 
It  away  from  McCall.  When  I  first  saw  it 
(the  Iwttle],  Vlpond  had  it  taking  a  drink 
-out  of  it.  He  then  gave  it  to  McCall,  who 
said  it  was  his.  The  bottle  contained  whis- 
ky." OosB-examination:  "Vlpond  was  in 
tbe  act  of  drinking  when  I  came  in.  I  don't 
think  there  is  a  table  in  the  office  part 
There  is  a  bed  in  the  back  room — the  room 
adjoining  the  office.  I  did  not  see  any  one 
In  that  room.  The  door  was  open.  I  opened 
the  door  to  the  office  part  and  walked  In, 
and  saw  Vlpond  with  a  bottle  up  to  his 
mouth,  taking  a  drink.  Mr.  Hainstock  was 
standing  right  there,  and  Mr.  McCall  was 
there  too.  The  office  part  is  about  10  feet 
square.  After  Vlpond  took  tbe  drink  out  of 
the  bottle,  he  gave  it  to  McCall,  and  McCall 
put  it  In  his  i)ocket  I  did  not  see  Hainstock 
take  the  bottle.  I  then  arrested  McCall  and 
took  the  bottle  away  from  him.  I  think 
McCall  had  been  drinking.  He  acted  like 
a  drunken  man.  I  did  not  see  him  drink. 
He  -had  no  difficulty  in  walking  over  to  the 
Jail."  Redirect  examination  by  Mr.  Smith: 
"Vlpond  said  there  that  it  was  McCall's 
whisky."  Mr.  Vlpond  was  a  witness  for  the 
people.  His  testimony  was  not  very  consist- 
ent Among  other  things  he  said  be  Just 
took  the  whisky,  that  it  was  not  given  to 
him  by  respondent  A  readlqg  of  his  testi- 
mony creates  the  impression  that  he  was  not 
willing  to  tell  all  of  the  transaction,  and 
that  he  desired  to  shield  tbe  respondent 
Mr.  Hainstock  was  also  a  witness,  but  claim- 
ed not  to  see  the  drinking.  At  the  close  of 
tbe  testimony  for  the  people  a  motion  was 
made  for  a  directed  verdict  When  this  was 
overruled,  no  testimony  was  offered  by  the 
respondent 


It  is  the  claim  of  the  respondent  that  the 
case  is  within  People  ▼.  Peterson,  166  Mich. 
236,  120  N.  W.  670,  21  U  B.  A.  (N.  S.)  134, 
and  People  v.  Giddlngs,  124  N.  W.  546.  It 
is  the  further  claim,  and  we  quote  from  the 
brief:  "The  respondent  and  the  two  witaes- 
see,  Hainstock  and  Vlpond,  were  in  the  pri- 
vate office  of  tbe  witness  Hainstodc,  and,  if 
any  liquor  was  drank,  It  was  in  this  private 
office  of  Mr.  Hainstock,  and  no  one  present 
but  the  three  parties.  Tbe  respondent  had 
come  to  this  office  with  Mr.  Hainstock  to 
settle  some  account,  and,  even  though  we 
admit  for  argument's  sake  that  he  did  give 
Vlpond  a  drink  out  of  his  bottle  while  in 
this  private  office  in  the  presence  of  Mr. 
Hainstock  and  without  objection  on  bis  part, 
would  it  be  a  violation  of  the  local  option 
law  in  force  in  the  county?  We  submit 
that  it  would  not"  We  cannot  agree  with 
counsel  in  this  contention.  The  case  is  clear- 
ly in  violation  of  the  law. 

The  record  is  remanded  to  the  court  be- 
low for  further  proceedings. 


PESNINSULA  LSASING  CO.  V.  CODT. 
(Supreme  Court  of  Michigan.    June  6,  1910.) 

1.  Fbattds.  STATnTB  or  (J  84*)— Sale  ofCob- 
POBATB  Stock. 

The  statute  of  frauds  does  not  require  tbat 
a  contract  to  take  and  pay  for  unissued  cor- 
porate stock  shall  be  in  writing;  such  an  ar- 
rangement not  being  a  sale. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  if  164-161;  Dec.  Dig.  {84.*} 

2.  cobpobations    (}  90*)— caij.s— notich— 
Question  of  Fact.  < 

In  an  action  for  calls  upon  corporate  stock, 
where  the  by-laws  did  not  prescribe  the  notice 
to  be  Kiven  or  the  manner  of  giving  it,  whether 
defendant  had  notice  of  the  calls  was  a  ques- 
tion of  fact. 

TEid.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  90.*] 

3.  COBFOBATIONS      (g      170*)  — MeMBEBSHIF  — 
RjOUTS— How  ACQUIBED. 

/>    No  one  can  obtain  the  rights  of  a  member 
in  a  corporation  except  in  compliance  with  the 

foveming  law,  and,  if  tbat  law  prescribes  con- 
itions  or  special  methods,  for  becoming  a  mem- 
ber, the  law  is  imperative 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Dec.  DiK.  S  170.  •! 

4.  CoBPOBATioNs  (t  170*1— 'Mbmbebship— Re- 
lation—Mutdal  Deaunos. 

Tbe  relation  of  a  member  in  a  corporation 
may  arise  out  of  mutual  dealings  between  the 
individual  and  the  corporation. 

\Ed.  Note.— For  other  cases,  see  Corporations, 
Dea  Dig.  g  170.*] 

5.  COBPORATIONS     (S    90*)— Oaixs— AoTtow — 
Vebdict— Evidence. 

In  an  action  for  calls  upon  corporate  stock, 
evidence  held  to  show  that  defendant  agreed  to 
take  and  pay  for  the  stock  in  question. 

[EH.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  416;  Dec  Dig.  {  90.*] 

Error  to  Circuit  Court,  Kent  County;  John 
S.  McDonald,  Judge. 
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Action  by  the  Peninsula  Iieaslng  Company 
against  Darwin  D.  Cody.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Tbe  plaintiff  is  a  Michigan  corporation,  or- 
ganized under  the  provlslona  of  Comp.  Laws, 
c.  187,  as  amended.  Tbe  action  is  assumpsit, 
brought  to  recover  certain  alleged  assess- 
ments or  calls  made  by  plaintiff's  directors 
upon  subscribers  to  the  capital  stock.  De- 
fendant did  not  sign  the  articles  of  associa- 
tion, and  has  never,  in  writing,  subscribed  for 
or  offered  or  agreed  to  take  and  pay  for  any 
of  the  stock.  It  Is  therefore  evident  that  the 
liability  of  defendant  which  Is  asserted  must 
be  rested  upon  relations  and  mutual  dealings 
of  the  parties  which  have  in  law  the  effect  of 
making  defendant  a  subscriber  for  8to<^ 
And  this  is.  In  fact,  the  theory  of  the  plain- 
tiff. The  trial  court,  upon  all  the  testimony 
whldi  was  produced,  made  the  following  rul- 
ing :  "In  this  matter  the  plaintifTs  testimony 
Is  to  tbe  effect  that  an  allotment  of  stock  in 
the  plaintiff  company  was  made  and  SO 
shares  at  $25  were  allotted  to  defendant 
Cody,  and  Mr.  Cody  was  not  present,  but  was 
informed  of  the  action  by  the  company,  and, 
it  is  claimed,  consented  to  the  allotment  and 
agreed  to  pay  for  SO  shares  at  |25  each,  and 
afterwards  assessments  were  made  in  accord- 
ance with  the  allotment,  and  Mr.  Cody  paid 
his  assessments  until  he  said  he  had  paid 
tbe  sum  of  $375,  at  which  time  he  refused  to 
pay  any  further  on  the  ground  that  be  did 
not  subscribe  for  any  further  stock.  Now, 
whatever  might  be  said  about  tbe  validity 
of  the  original  transaction,  I  think  the  sub- 
sequent dealings  of  the  parties  creates  an  es- 
toppel. As  to  the  notice  of  the  assessment 
jued  upon,  the  by-laws  are  silent  as  to  any 
method  of  giving  notice,  but  there  Is  evidence 
that  notice  of  some  kind  was  given,  so  that 
I  think  there  is  a  question  for  the  Jury,  and 
I  will  deny  the  motion  to  direct  a  verdict." 
Certain  undisputed  facts  in  addition  to  those 
above  stated  are  relied  upon  by  defendant. 
The  by-laws  of  plaintiff  do  not  provide  for 
sales  of  stock.  There  is  no  resolution  or  oth- 
er action  of  stockholders  providing  for  sales 
or  any  sale  of  capital  stock.  There  is  no  af- 
firmative resolution  or  vote  of  stockholders 
or  directors  allotting  stock.  The  defendant 
paid  calls  as  they  were  made  until  he  had 
contributed  $375.  He  declined  to  pay  further, 
and  demanded  of  an  officer  of  the  company  a 
certificate  for  15  shares  of  stock.  This  cer- 
tificate was  issued  and  delivered  to  him,  but 
not  by  any  authorlssation  of  the  stockholders 
or  directors. 

The  testimony  relied  upon  for  plaintiff 
tended  to  prove  that  the  plaintiff  corporation 
was  organized  by  certain  stockholders  of 
another  corporation,  called  the  Mutual  Mlln- 
ing  Company,  to  lease  and  explore  certain 
property  in  Colorado  belonging  to  the  Mutual 
Mining  Company.  Defendant  attended  none 
of  the  meetings  of  the  promoters  of  plaintiff 


company,  bat  he  was  generally  cognizant  of 
the  situation,  of  what  was  proposed  to  be 
done,  and  of  what  was  done.  He  understood 
that  stockholders  of  the  Mutual  Mining  Com- 
pany were  to  organize  the  plaintiff  company 
and  take  and  i>ay  for  its  stock,  and  that 
some  allotment  of  stock  would  be  made  to 
him.  He  agreed,  by  parol,  to  take  about  $750. 
The  articles  of  association  provide  for  a  capi- 
tal of  $10,000,  with  400  shares.  Seven  gentle- 
men, residents  of  Grand  Rapids,  suliscrlbed 
the  articles  of  association  and  for  a  total  of 
240  shares  of  the  capital  stock.  The  articles 
were  acknowledged  July  11, 1907,  and  on  that 
day  the  first  meeting  of  stockholders  was 
held,  at  which  all  of  the  subscribers  were 
present.  By-laws,  six  in  numt)er,  were  adopt- 
ed, which  provide  for  a  board  of  five  direct- 
ors that  directors'  or  stockholders'  meetings 
may  be  held  at  any  time  upon  the  call  of  the 
president,  and  that  the  by-laws  may  be 
amended  or  changed  at  any  general  or  special 
meeting  of  the  board  of  directors.  There  is 
no  by-law  providing  for  or  regulating  sales 
of  stock.  The  directors  are  named  In  the 
articles.  The  printed  record  la  silent  upon 
the  subject  of  the  election  of  officers,  but  it 
appears  that  Mr.  Charles  R.  Sllgh  acted  as 
president,  Mr.  D.  Emmett  Welsh  as  secretary, 
and  Mr.  Lewis  B.  Hawkins  as  treasurer.  At 
a  regular  meeting  of  directors  held  July  20, 
1007,  attended  by  all  of  them,  the  first  Tues- 
day of  each  month  was  fixed  for  the  regular 
meeting  of  directors,  and  the  place  of  meet- 
ing was  designated.  A  meeting  was  held  Au- 
gust 3,  1907,  and,  while  it  is  designated  in  the 
record  thereof  as  a  meeting  of  the  company, 
it  was  attended,  as  the  record  thereof  disclos- 
es, by  the  five  directors.  At  this  meeting,  a 
memorandum  of  an  allotment  of  capital  stock 
was  produced,  and  was  entered  on  the  record. 
The  total  of  shares  allotted  was  S96.  Among 
the  persons  to  whom  shares  were  allotted  are 
all  those  subscribing  the  articles  of  associa- 
tion, excepting  two  who  subscribed  for  two 
shares  each  (whose  shares  were,  however, 
taken  by  some  one  else),  and,  in  addition,  a 
number  of  persons,  among  them  defendant, 
to  whom  was  allotted  30  shares.  Defendant 
was  advised  of  this  allotment,  at  first  object- 
ed to  the  number  of  shares  allotted,  and 
later,  by  parol,  consented  or  agreed  to  it 
Assessments  or  calls  were  made  by  the  di- 
rectors July  20,  1907,  10  per  cent;  August 
3,  1907,  10  per  cent ;  September  S,  1907,  15 
per  cent ;  October  7,  1907,  15  per  cent ;  Oc- 
tober 24,  190T,  16  per  coit;  December  7, 
1907,  16  per  cent;  January  1,  1908,  10  per 
cent.;  February  1,  1908,  10  per  cent  De- 
fendant knew  that  as  to  him  the  calls  were 
made  upon  30  shares  or  $750  par  value.  He 
paid  four  assessments.  The  money  collected 
was  expended  for  the  plaintiff  in  exploiting 
the  leased  property  and  demonstratli^  its 
value.  On  his  cross-examination,  the  defend- 
ant testified,  in  part  as  follows:  *^here  was 
only  one  meeting  that  I  remember  that  I  was 
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present  at  before  the  incorporation.  That 
was  at  Mr.  Davidson's  office.  There  were 
present  Mr.  Case,  Sllgh,  Hawkins,  Davldaon, 
and  myself.  There  might  have  been  one  or 
two  more,  I  don't  remember  Just  now.  I 
don't  think  Mr.  Sllgh  there  had  this  paper, 
showing  the  allotment  with  him  at  that  time. 
Q.  Do  you  say  you  never  agreed  to  take  any 
of  the  stock  at  all?  A.  No,  sir ;  I  never  said 
yes  or  no.  Q.  What  did  you  expect  you  were 
paying  for  when  you  paid  the  10  per  cent.  7 
A.  Well,  they  suppose — or  I  suppo&ed  that 
they  supposed — I  was  to  take  It  Q.  You 
BupiKjsed  you  had  taken  it  too,  did  you  not? 
A.  Well,  no,  I  did  not  I  didn't  know  wheth- 
er I  would  take  any  or  not  Q.  What  did  you 
pay  for,  if  you  did  not  suppose —  A.  I  was 
a  member  of  the  old  organization,  so  1 
thought  maybe  It  would  ie  well  en'ofigh  to 
take  a  little  of  the  stock.  Q.  You  knew  when 
you  paid  that  10  per  cent,  you  were  paying 
on  $750  worth  of  stock?  A.  No,  sir;  not  to 
take  It  Q.  Ton  knew  yon  were  paying  on 
that  ratio?  A.  I  supposed  that  they  would 
figure  by  that  ratio.  Q.  You  knew  they  did? 
A.  On  an  assessment  I  was  not  talking 
about  this,  remember.  Q.  When  yon  paid  the 
other  assesssment  also  it  was  based  on  the 
$750  allotment  of  stock?    A.  Yes,  sir." 

The  Jury  was  instructed,  in  substance  and 
effect  that,  to  entitle  plaintiff  to  recover,  it 
must  appear  by  a  preponderance  of  the  evi- 
dence that  defendant  promised  and  agreed  to 
pay  for  30  shares  of  stock  at  $25  per  share, 
and  that  there  was  due  and  unpaid  $375; 
tliat  If  plaintiff  did  not  agree  to  sell  and  de- 
fendant to  buy  the  stock,  so  that  mutual 
promises  were  made,  there  could  be  no  re- 
covery, and  there  could  be  none  if  defendant 
made  his  last  payment,  and  it  was  received 
with  the  mutual  understanding  that  It  was 
a  payment  in  full.  The  Jury  was  instructed, 
further,  that  plaintiff  had  the  burden  of  prov- 
ing that  the  assessments  sued  for  were  made 
by  the  directors,  and  that  defendant  Cody 
was  given  notice  thereof.  There  was  a  ver- 
dict and  Judgment  for  plaintiff. 

Aside  from  errors  assigned  upon  rulings 
admitting  testimony,  the  defendant  contends : 
First.  There  was  no  legal  .subscription,  be- 
cause (a)  stock  In  a  company  organized  un- 
der tbls  statute  can  be  sold  only  in  such 
manner  as  the  by-laws  may  prescribe — Comp. 
Laws,  {  6993;  (b)  the  alleged  subscription 
rested  in  parol,  and  was  made  void  by  the 
statute  of  frauds.  Second.  There  was  never 
a  valid  call  for  the  assessments  sued  for. 
Act  No.  28,  Pub.  Acts  1905.  {  la  Third.  De- 
fendant had  no  notice  of  the  calls  sued  for 
as  required  by  the  statute.  Pub.  Acts  1905, 
supra.  Fourth.  The  defendant  paid  for  and 
received  a  full-paid  certificate  of  stock  and 
thus  ended  all  relations  as  a  subscriber  or 
claimed  subscriber  to  stock.  These  conten- 
tions are  based  upon  appropriate  exceptions 
and  raised  by  assignments  of  error. 


Argued  before  08TRANDBR,  HOOKBB, 
MOORE,  BLAIB,  and  STONE,  JJ. 

Crane  &  Norrls,  for  appellant  Thompson 
&  Temple,  for  appellee. 

OSTRANDER,  3.  (after  staUng  the  facts 
as  above).  We  are  of  opinion,  based  upon  the 
testimony,  that  the  appellant  may  not  com- 
plain that  the  question  whether  his  last  pay- 
ment was  accepted  in  settlement  of  his  al- 
leged subscription  was  submitted  to  the  Jury 
as  a  question  of  fact 

As  has  been  stated,  the  testimony  tends  to 
prove  that  all  calls  were  made  by  the  board 
of  directors.  The  action  was  affirmative,  and 
Is  evidenced  by  the  record  of  proceedings  of 
the  board.  Counsel  for  appellant  say  that 
two  calls,  viz.,  those  of  October  24,  1907, 
and  January  1,  1908,  appear  to  have  been 
made  at  a  meeting  of  the  Peninsula  Leasing 
Company,  and  one,  viz.,  that  of  February  1, 
1908,  at  a  meeting  of  the  Peninsular  Mining 
Company,  and  they  say  "none  of  these  meet- 
ings was  a  directors'  meeting."  But  the  rec- 
ords of  proceedings  at  these  meetings  show 
much  more.  The  persons  named  as  being 
present  and  the  business  transacted  Indicate 
that  they  were,  in  fact,  directors'  meetings. 
The  statute  of  frauds  (Sprague  v.  Hosle,  155 
Mich.  30,  118  N.  W.  497,  19  L.  R.  A.  [N.  S.] 
874)  has  no  application  In  a  case  where  the 
arrangement  does  not  provide  for  or  contem- 
plate a  sale  of  stock.  Here  the  arrangement 
was  that  the  stock,  as  It  originated — as  it 
was  issued  by  the  company — should  stand  In 
the  name  of  defendant  Green  v.  Brooklns, 
23  Mich.  48,  54,  9  Am.  Rep.  74. 

It  was  a  question  of  fact  whether  defend- 
ant had  notice  of  the  calls.  The  by-laws  did 
not  prescribe  the  notice  to  be  given  or  the 
manner  of  giving  it  But  defendant  did  not 
question  the  form  or. manner  of  the  notice  of 
calls  which  he  pntd,  and  as  we  think  his  lia- 
bility Is  established,  In  part,  by  such  pay- 
ments, and  as  he  refused  to  pay  any  other  or 
further  calls,  we  do  not  regard  It  as  Im- 
portant for  the  purposes  of  this  action  to 
know  more  than  that  he  was  thereafter  re- 
quested as  he  had  been  before  to  pay  calls; 
a  reasonable  time  being  afforded  him.  He 
is  neither  surprised  nor  injured  by  a  lack  of 
formality.  If  It  was  sought  to  forfeit  or  to 
sell  his  shares  for  nonpayment  of  calls,  a 
different  question  might  be  presented. 

The  meritorious  question,  the  one  which,  if 
answered  favorably  to  plaintiff,  disposes  of 
the  other  contentions  of  appellant  Is  whether 
the  dealings  of  the  parties  estop  defendant  to 
deny  his  obligation  to  take  and  pay  for  30 
shares  of  stock  and  as  well  estop  the  plaintiff 
to  deny  him  the  right  to  30  shares.  It  Is 
undoubtedly  of  Importance,  eepeclnlly  when 
subscriptions  to  the  capital  stock  of  corpora- 
tions are  made,  or  sales  thereof  at  or  near 
the  time  of  its  organization,  to  know  certain- 
ly who  have  become  liable  to  the  respousibill- 
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ties  and  are  entitled  to  the  rights  of  share- 
hoIders./^And  it  is  the  general  role  that  no 
one  can  obtain  the  rights  of  a  member  in  a 
conxmttlon  except  in  compliance  with  the 
governing  law.  If  that  law  prescribes  con- 
ditions or  special  methods  for  becoming  a 
member,  the  law  is  imperattve.  This  court 
has  held  rather  strictly  to  this  general  rule. 
Carlisle  v.  Saginaw  Valley,  etc.,  R.  Co.,  27 
Mich.  315 ;  Shurtz  t.  Schoolcraft,  etc.,  R.  Co., 
9  Mich.  269 ;  Parker  v.  Northern,  etc.,  R.  Co., 
33  iMlch.  23.  And  see  Swartwout  t.  Railroad 
Co.,  24  Mich.  389 ;  Association  ▼.  Walker,  88 
Mich.  62,  49  N.  W.  1086.  But  these  cases, 
as  well  aa  those  from  other  Jurisdictions, 
also  recognize  the  doctrine  that  the  relation 
of  a  member  in  a  corporation  may  arise  out 
of  mutual  dealings  between  the  individual 
and  the  corporation.  In  the  case  at  bar  the 
^timony  warrants  the  conclusion  that  the 
whole  movement  to  organize  the  plaintltf 
company  was  mutual  among  certain  members 
of  another  corporation,  of  whom  the  defend- 
ant was  one.  There  was,  in  fact,  no  sale 
of  capital  stock  to  defendant  In  the  ordinary 
way.  The  testimony  for  plaintiff  tends  to 
prove  'an  agreement,  a  mutual  preliminary 
arrangement,  carried  out  by  the  alleged  allot- 
ment of  shares.  It  tends  to  prove  that  de- 
fendant was,  to  bis  knowledge,  relied  upon 
by  his  associates  to  take  some  stock,  and 
that  he,  to  their  knowledge,  assented  to  both 
the  preliminary  arrangement  and  the  subse- 
quent actual  allotment  There  is  no  denying 
the  fact  that  defendant  acted  in  accordance 
with  the  idea  that  he  was  a  subscriber  for 
thirty  shares  of  stock.  It  is  Just  as  plain 
that  the  corporation  recognized  him  as  the 
subscriber  to  thirty  shares  of  stock  It  can- 
not be  doubted  that,  if  he  had  continued  to 
pay  calls,  he  could  not  be  denied  the  shares 
to  which  the  record  of  the  corporation  show- 
ed him  to  be  entitled.  Upon  this  subject,  see, 
generally,  10  Cyc.  p.  632;  1  Cook  on  Stock 
and  Stockholders,  {  S2  et  seq.  The  verdict, 
upon  the  Issues  submitted  to  the  Jury,  is  sup- 
ported by  testimony,  and  the  Judgment  enter- 
ed on  the  verdict  ought  not,  for  any  reason  so 
far  considered,  to  be  dlsturl>ed.  We  find  in 
the  other  contentions  made  none  which  are 
not  disposed  of  adversely  to  appellant  by 
what  has  been  said. 
The  Judgment  is  affirmed. 


SHEIJ)ON  V.  MICHIGAN  CENT.  R. 
CO.  et  al. 

(Snpieme  Court  of  Michigan.     June  6.  1910.) 

1.  Advkbsi;  Possession   (J  43*)— Conthtditt 
— Tackino  Successive  Possession. 

Where  a  right  of  way  was  conveyed  to  a 
railroad  company  of  50  feet  on  each  side  of 
the  center  of  the  track,  and  the  company  fenced 
in  25  to  30  feet  on  each  side  of  the  track,  ad- 


verse poasesaion  of  sacceasive  owners  of  an  ad- 
joining tract  cannot  be  tacked  to  complete  title, 
in  the  absence  of  a  parol  agreement  by  the  prior 
owner  giving  the  subsequent  owner  the  ngbt 
to  the  possession  of. -the  disputed  tract,  and 
where  the  deed  l>etweeB  them  excepted  the  right 
of  way  conveyed  to  the  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  it  213-225 ;  Dec.  Dig.  {  43.*] 

2.  AnvEBSE   Possession  (|  85*)— Bvidencx— 

PBESnMPTIOW. 

Adverse  possession  mnst  be  strictly  con- 
stmed,  and  every  presumption  is  in  favor  of  the 
true  owner,  and  that  the  claimant  entered  under 
his  deed,  and  that  his  possession  is  only  co- 
extensive with  his  title  and  restricted  by  the 
premises  described  In  the  deed. 

[E}d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Si  498-503 ;  Dec.  Dig.  i  85.*] 

&  Railboadb  (i  82*)— RiQHT  or  Wat— Axah- 

DONMKNT— BIVIDENCE. 

That  a  railroad  company  fenced  in  only 
60  or  80  feet  of  Its  right  of  way  of  100  feet 
Is  no  evidence  of  abandonment  M  the  portioa 
not  fenced. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i|  213-219 ;   Dec  Dig.  i  82.*] 

4.  BOtrnDABISS  (i  48*)— ESTABUBmiXlTT— 
BOUNDABT    AOBSRlISnTS. 

Where  a  right  of  way  of  60  feet  on  ea^ 
side  of  the  track  was  granted  to  a  railroad  coia< 
pany,  and  the  company  fenced  in  25  to  30  feet 
on  each  side  of  the  track,  there  l>ein|;  no  dispute 
as  to  the  t>onndary  l>etween  the  nght  of  way 
and  an  adjoining  tract,  nor  any  agreement  t* 
settle  a  disputed  oonndary,  the  railroad  company 
cannot  be  said  to  have  intended  tlie  fence  as 
a  line  fence,  nor  acquiesced  in  its  location  as 
boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ii  232-242;   Dec.  Dig.  |  4&*] 

5.  Raii-boads  (8  82*)— Right  ot  Wat— Abah- 
donment  —  equitabue  estopfei.  —  acqui- 
ESCENCE. 

A  railroad  company  inclosing  25  to  30  feet 
on  eadi  side  of  the  track,  though  its  right  of 
way  extended  50  feet  on  each  side,  was  not 
estopped  to  deny  title  of  an  adjoining  propri- 
etor to  the  part  of  the  right  of  way  outside  the 
fence,  where  it  was  not  guilty  of  frand  anl 
held  out  no  Inducement  to  enter  into  possessioa 
of  the  right  of  way,  and  deeds  of  the  adjoining 
property  excepted  the  right  of  way. 

[Ed.   Note.— For  other  cases,    see   Railroads, 
Cent  Dig.  ii  213-210 ;   Dec.  Dig.  i  82.*] 

6.  EsTOPPKL  (i  107*)— Pleading — Nkckssitt. 

Where  a  complainant's  claim  of  title  t» 
part  of  a  right  of  way  conveyed  to  a  railroad 
company  is  based  on  adverse  possession,  he 
cannot  assert  an  equitable  estoppel,  since  suck 
an  estoppel  most  he  pleaded. 

[Ed.    Note.— For   other   cases,    see    EMoppeL 
Cent  Dig.  {  297;    Dec.  Dig.  i  107.*] 

7.  Appeal  and  Ebbob  (S  1175*)— Disposition 
OF  Cause— Rbvbbbai/— Rendition  or  Judo- 

VENT. 

In  a  suit  to  quiet  title,  based  on  adverse 
possession,  where  tne  decree  of  the  lower  court 
in  favor  of  complainant  is  reversed  and  the 
title  held  to  be  in  defendants,  bnt  complainaat 
and  those  under  whom  he  claims  have  beea 
allowed  to  take  possession  of  the  disputed  tract 
probably  in  the  mistaken  belief  that  they  owned 
it,  and  there  is  no  evidence  In  the  record  of  the 
value  of  the  improvements  which  the  complais- 
ant has  placed  upon  the  tract  the  bill  of  com- 
plaint will  be  dismissed,  and  the  defendants' 
title  to  the  premises  quieted  on  condition  that 
complainant  be  permitted  to  remove  any  build- 


*For  other  cases  lee  same  topic  and  section  NDMBBR  la  Dec.  *  Am.  Digs.  U07  to  data,  ft  Bqwrtsr  ladsxM 
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ingB  he  or  his  gianton  may  have  erected  on 
the  tract. 


[EM.  Note.— For  other  cases. 
Error,  Dec.  Dig.  {  1176.»] 

Moore,  J.,  dlsaentliis. 


Appeal  and 


Appeal  from  Circuit  Court,  Cbefboygan 
County,  in  Chancery;  S^nk  Shepherd,  Judge. 

Salt  by  Frank  R.  Sheldon  against  the 
Michigan  Central  Railroad  Company  and  an- 
other. From  a  decree  in  favor  of  complain- 
ant, defendants  appeal.  Reversed,  and  de- 
cree rendered  for  defendants  upon  condition. 

Argued  before  MONTGOMERY,  O.  J.,  and 
GRANT,  0STRANDB5R,  HOOKER,  MOORE, 
McALVAY,  BROOKE,  BLAIR,  and  STONE, 
JJ. 

Frost  ft  Sprague,  for  appellants.  Benja- 
min ft  Quay,  for  appellee. 

STONE,  J.  It  appears  from  the  pleadings 
and  proofs  in  this  case  that  the  complainant 
is  the  owner  of  lot  16  in  block  2  in  R.  Pat- 
terson's First  addition  to  the  village  (now 
city)  of  Cheboygan,  county  of  Cheboygan,  ex- 
cepting, however,  all  that  part  of  the  above- 
described  piece  or  parcel  of  land  heretofore 
conveyed  by  Stanislaus  Legault  and  wife  to 
the  Jackson,  Lansing  ft  Saginaw  Railroad 
Company  by  deed  dated  the  18th  day  of 
September,  1880.  The  defendant  Jackson, 
Lansing  ft  Saginaw  Railroad  Company,  a 
corporation,  is  the  owner  of  a  railroad  right 
of  way  in  a  side,  or  spur,  track  running  from 
the  main  line,  to  what  is  known  as  the  "Mc- 
Arthur  Dock."  The  defendant  the  Michigan 
Central  Railroad  Company  is  lessee  of  the 
railroad  right  of  way  of  the  Jackson,  Lan- 
sing ft  Saginaw  Railroad  Company.  The 
Jackson,  Lansing  ft  Saginaw  Railroad  Com- 
pany's title  to  the  right  of  way  across  com- 
plainant's land  is  evidenced  by  two  deeds, 
one  a  quitclaim  from  Robert  Patterson  and 
wife,  dated  September  15,  1880,  and  record- 
ed April  1,  1885,  and  the  other  a  warranty 
deed  from  Stanislaus  Legault  and  wife, 
dated  September  18,  1880,  and  recorded  April 
1,  1885.  These  deeds  grant  to  the  defendant 
Jackson,  Lansing  ft  Saginaw  Railroad  Com- 
pany 100  feet  in  width,  50  feet  on  each  side  of 
tlie  center  line  of  ti>e  route  of  said  spur  track 
as  the  same  had  been  surveyed,  laid  out,  and 
located  upon  and  across  said  lot  and  other 
lands  mentioned  in  said  deeds.  The  last- 
named  railroad  company,  about  the  year 
1881,  built  a  fence  inclosing  a  part  of  this 
right  of  way  along  the  entire  length  of  this 
spur  track.  Instead,  however,  of  building 
Its  fence  60  feet  from  the  center  of  the  rail- 
road track,  as  surveyed  and  laid  out,  it  built 
fences  on  each  side  of  the  sfpnr  track,  some 
25  or  30  feet  from  the  center. 

It  is  the  claim  of  the  complainant  that 
the  fence  on  the  easterly  side  of  defendants' 
right  of  way  formed. the  westerly  boundary 
of  bis  lot,  and  other  lots  in  the  immediate 


neighborhood.  Tracing  the  title  from  Stan- 
islaus Legault  and  wife  down  to  complain- 
ant through  mesne  conveyances,  we  have  the 
following:  A  warranty  deed  from  Stanis- 
laus Legault  and  wife  to  Gilbert  Joslln,  dat- 
ed June  29,  1881,  duly  recorded,  of  lot  16  in 
block  2  In  R.  M.  Patterson's  First  addition 
to  the  village  of  Cheboygan  according  to 
the  plat  thereof,  except,  however,  that  part 
of  said  above-described  pieces  or  parcels  of 
land  heretofore  conveyed  by  grantors  to  the 
Jackson,  Lansing  ft  Saginaw  Railroad  Com- 
pany by  deed  dated  the  18th  day  of  Septem- 
ber, 1880.  A  warranty  deed  from  Gilbert 
Joslln  and  wife  to  Polycarp  L.  Laprez  dated 
October  9,  1884,  and  duly  recorded,  contain- 
ing the  same  description,  together  with  pre- 
cisely the  same  exception  as  the  previous 
deed.  A  warranty  deed  from  Polycarp  L.  La- 
prez and  wife  to  Samuel  C.  Bell,  dated  Feb- 
ruary 24,  1894,  and  duly  recorded  March  12, 
1894,  containing  precisely  the  same  descrip- 
tion and  exception  as  the  prior  deeds.  The 
next  and  last  conveyance  is  a  warranty  deed 
from  Samuel  C.  Bell  and  wife  to  Frank  R. 
Sheldon,  the  complainant  herein,  dated  May 
16,  1904,  recorded  May  17,  1904,  containing 
the  same  description  and  exception  as  tn  the 
prior  deeds. 

It  seems  that  Gilbert  Joslln  was  the  first 
puchaser  to  take  possession  of  this  property, 
which  he  did  in  1881;  and  it  appears  that  the 
fence  above  referred  to  had  then  been  erect- 
ed. He  built  a  house  thereon  and  remained 
in  possession  for  a  time.  One  Wedge,  a  ten- 
ant for  Polycarp  L.  Laprez,  seems  to  have 
built  the  bam,  which  was  entirely  on  the 
disputed  strip.  Bell,  while  in  possession, 
built  an  addition  to  the  house  and  added  a 
wagon  shed  to  the  bam,  called  by  him  a 
"lean-to."  The  barn,  shed,  and  a  part  of  the 
kitchen  are  on  the  disputed  strip  of  land. 

It  appears  that  Bell  went  into  possession 
in  1889  under  a  contract  to  purchase  from 
Laprez,  although,  as  we  have  seen,  he  did  not 
obtain  his  deed  until  February,  1894.  He 
lived  in  the  house  continuously  for  11  years 
from  1889,  after  which  the  property  appears 
to  have  been  leased  for  some  2  years,  when 
it  was  purchased  upon  contract  by  complain- 
ant; who  went  into  possession  in  1902,  and 
has  lived  continuously  on  the  lot  up  to  the 
time  of  the  hearing  in  this  case,  although  he 
did  not  obtain  his  deed  until  1904.  Com- 
plainant paid  $700  for  the  pr(^>erty. 

On  or  about  the  8th  of  November,  1906, 
the  defendant  Michigan  Central  Railroad 
Company,  by  Its  servants,  started  to  tear 
down  the  fence  on  the  westerly  side  of  com- 
plainant's alleged  land,  and  commenced  to 
dig  post  holes  on  what  complainant  claims 
was  his  own  premises  easterly  from  the 
location  of  said  fence,  and  50  feet  from  the 
center  of  the  track.  Upon  request  of  one 
of  complainant's  solicitors,  the  said  defend- 
ant railroad  desisted  from  moving  the  fence. 


•For  other  cant  lee  lame  tople  and  Mctlon  NUMBER  In  Deo.  ft  Am.  Dtfi.  1M7  to  date,  t  Reporter  Indesee 

126  N.w.-er 


Digitized  by  VjOOQIC 


1058 


126  NORTHWESTERN  REPORTER. 


(Uicte 


and  Immediately  thereafter  complainant  filed 
bis  bill  to  quiet  hla  tiae.  By  bis  bill  he 
claims  that  the  premises  were  Inclosed  by 
a  fence,  and  that  he  was  at  the  time  of  filing 
the  bill  In  actual  possession  of  said  describ- 
ed premises  and  that  part  thereof  Inclosed 
by  the  fence,  and  that  he  and  his  grantors 
had  been  In  actual,  open,  notorious,  visible, 
hostile,  and  continuous  possession  thereof 
for  15  years  and  upwards.  He  represents 
by  his  bill  that  the  claim  of  the  defendants 
Is  a  cloud  upon  the  title  of  complainant, 
and  tends  to  depreciate  the  value  of  the  prop- 
erty. He  prays  that  the  court  may  decree 
that  he  has  a  clear,  free,  and  perfect  title 
to  the  aforesaid  premises.  Including  the  land 
up  to  said  fence  as  heretofore  stated,  and 
that  defendants  have  no  title  or  Interest  In 
any  part  thereof;  and  he  prays  for  a  perpet- 
ual injunction  restraining  defendants  from 
setting  op  or  asserting  any  claim  or  Inter- 
est in  said  premises  as  then  occupied  by  com- 
plainant. Including  all  the  land  up  to  said 
fence. 

The  defendants,  jointly  answering,  admit 
that  complainant  is  in  possession  of  said 
premises,  and  that  part  thereof  is  inclosed 
by  said  fence ;  but  they  deny  that  said  com- 
plainant and  his  grantors  have  been  In  actu- 
al, open,  notorious,  visible,  hostile,  and  con- 
tinuous possession  thereof  for  16  years  and 
upwards.  They  further  admit  that  they 
claim  to  own,  and  have  the  right  to  the  pos- 
session of,  the  part  of  the  premises  then  oc- 
cupied by  complainant,  and  Inclosed  by  said 
fence,  and  claim  to  own  the  property  con- 
veyed to  them  by  the  aforesaid  conveyance 
of  September,  1880.  They  deny  that  com- 
plainant has  any  title  to  that  portion  of 
said  premises  described  In  the  said  deeds, 
and  they  assert  that  complainant  has  no  ti- 
tle to  said  disputed  premises  whatever;  that 
Is,  so  much  of  the  fenced  portion  as  Is  within 
the  lines  of  defendants'  right  of  way.  De- 
fendants also,  by  way  of  cross-bill,  set  up 
by  metes  and  bounds  a  description  of  their 
said  right  of  way  over  the  premises;  as- 
sert that  they  claim  to  own  the  same,  and 
that  the  claims  and  assertions  of  the  said  com- 
plainant constitute  a  cloud  upon  their  title; 
and  they  pray  that  by  decree  their  title  may 
be  quieted  and  the  right  of  possession  be  ad- 
Judged  to  the  defendants. 

By  a  decree  bearing  date  28th  of  July, 
1009,  the  circuit  judge  found  that  complain- 
ant had  established  by  testimony  the  fact 
that  be  and  his  grantors  had  had  the  con- 
tinuous, hostile,  adverse,  notorious,  and  vis- 
ible iMssesslon  of  the  disputed  strip  of  land 
up  to  the  fence  for  more  than  15  years  be- 
fore bringing  suit,  and  ordered  complain- 
ant's title  to  be  quieted. 

In  the  printed  brief  of  complainant  ap- 
pears the  following  statement:  "The  impor- 
tant question  In  this  case  is  whether  or  not 
the  complainant  has  the  right  to  tack  his 
adverse  possession  of  the  strip  of  land  in 
dispute  to  that  of  his  predecessors  and  gran- 


tors, Samuel  G.  Bell  and  Loretta  May  Bell, 
husband  and  wife.  It  Is  not  disputed  that 
the  adverse  possession  of  said  Samuel  C. 
Bell  did  not  continue  for  the  full  statutory 
period  of  15  years ;  but,  if  the  possession  of 
the  complainant  can  be  tacked  to  that  of  his 
grantors,  this  would  constltnte  the  fall  time 
of  15  years,  provided,  however,  that  the  ex- 
ception In  the  deed  from  Samuel  C  Bell  and 
wife  to  complainant  of  this  right  of  way  did 
not  break  the  continuity  of  the  possesion 
and  did  not  stop  the  mnntng  of  the  statute 
of  limitations." 

As  we  understand  the  position  of  defend- 
ants, they  do  not  dispute  the  fact  that  the 
actual  and  continuous  possession  of  the  dis- 
puted strip  of  land,  as  held  by  the  complain- 
ant and  his  grantor,  Samuel  O.  Bell,  exceeds 
the  term  of  15  years,  but  they  contend:  (1> 
That  the  acceptance  by  complainant  of  the 
deed,  excepting  from  said  lot  16  in  block 
2  the  entire  right  of  way  as  conveyed  to  the 
defendant  Jackson,  Lansing  ft  Saginaw  Rail- 
road Company  by  Stanislaus  Leganlt  and 
wife,  In  September,  1880,  amounts  to  a  dec- 
laration of  acqulesence  In  defendant's  title, 
thereby  admitting  that  his  own  holding  was 
not  adverse.  (2)  That  as  the  deed  to  the 
complainant  did  not  contain  a  description  of 
the  disputed  piece,  be  has  no  right  to  tack 
to  his  own  xKHSsesslon  the  possession  of  his 
grantor  Bell,  because  there  was  no  privity  of 
estate  between  the  parties  as  to  the  said 
described  strip. 

It  is  Important  to  bear  in  mind  that  ta 
every  cqnveyance  of  the  several  grantors 
of  the  complainant,  after  the  deed  of  right 
of  way  was  given  to  the  defendant  Jackson, 
Lansing  &  Saginaw  Railroad  Company,  there 
was  the  following  exception:  "Except,  how- 
ever, all  that  part  of  said  above-described 
piece  or  parcel  of  land  heretofore  conveyed 
by  Stanislaus  Legault  and  wife  to  the  Jack- 
son, Lansing  &  Saginaw  Railroad  Company 
by  deed  dated  the  18th  day  of  September, 
1880." 

It  clearly  appears  from  thla  record  that 
there  Is  no  evidence  of  any  parol  permis- 
sloQ,  or  authorization  of  any  kind,  given  by 
the  grantor  Bell  to  the  complainant,  to  take 
the  place  of  the  said  Bell  In  the  wrongful  pos- 
session which  Bell  held  of  the  strip  of  land 
In  controversy  In  this  case.  Nor  Is  there 
any  evidence  In  the  record  of  any  parol  per- 
mission, or  authorization  of  any  of  the  gran- 
tors in  the  deeds  hereinbefore  referred  to. 
to  their  grantees,  to  take  the  places  of  their 
grantors  In  the  wrongful  possession  of  said 
described  strip  of  land.  The  record  also 
shows  that  there  was  no  parol  agreement. 
understanding,  permission,  or  authorization 
respecting  the  premises  which  ctnnplalnanf  a 
grantor  had  held,  or  would  deliver;  and  this 
applies,  not  only  to  the  strip  of  land  In  dis- 
pute, but  also  to  that  conveyed  in  the  deed. 
The  record  shows  that  complainant  took  pos- 
session. There  Is  not  a  syllable  of  any  ver- 
bal authorization  of  delivery  whatever.    He 
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testified  aa  follows :  "I  took  possessloo  of  tfa« 
premlaea  after  I  bought  from  Mr.  BelL  Q. 
WlieiiT  A.  Why,  Just  as  soon  as  I  bought 
on  contract;  Just  as  soon  as  I  got  the  con- 
tract I  moved  tn  and  took  possession  of  It 
I  moved  in,  I  think,  in  1902,  and  got  the 
deed  of  it  in  1904.  Q.  When  you  bought  the 
premises,  did  you  inquire  how  far  your  lot 
went?    A.  No,  sir." 

The  complainant  contends  that  under  the 
authority  of  the  case  of  Illinois  Steel  Co.  v. 
Budzlsz,  106  Wis.  499,  81  N.  W.  1027,  82  N. 
W.  534,  48  L.  K.  A.  830,  80  Am.  St  Rep.  54, 
he  has  the  right  to  begin  the  running  of  the 
statute  of  limitations  from  the  time  his  gran- 
tor. Bell,  took  possession  in  1889,  and  to 
tack  bis  possession  upon  that  of  Bell's.  We 
doubt  the  applicability  of  the  case  dted  to 
the' state  of  facts  existing  here. 

It  is  not  necessary  for  us  to  decide  wheth- 
er any  oral  agreement  to  surrender  a  wrong- 
ful possession  to  the  successor,  so  that  where 
the  continuous  possession  exists  15  years, 
would  defeat  an  action  to  recover  posses- 
sion by  the  owner.  Not  a  scintilla  of  evl-. 
dence  is  shown  in  this  record  of  any  parol 
transfer  of  Bell's  possessory  rights  to  the 
strip  of  land  in  litigation,  and  what  is  true 
as  between  Bell  and  the  complainant  is 
equally  true  as  to  all  prior  grantors.  There 
was  no  transfer  of  any  mere  possessory 
right  to  the  strip  of  land  in  litigation  here, 
if  any  existed.  No  permission  or  authoriza- 
tion by  Bell  to  Sheldon  to  take  his  place 
In  possession  of  said  litigated  strip  of  land 
appears.  The  exception  in  the  deed  nega- 
tives such  transfer,  x)ermisslon,  or  authoriza- 
tion, and  the  record  contains  no  other  testi- 
mony of  any  such  transfer,  x>ermi88ion,  or 
authorization.  Indeed,  it  may  be  said  that 
the  testimony  establishes  the  very  opposite. 
Bell  could  not  transfer  possessory  rights  of 
the  strip  without  Intending  to  do  so;  he 
could  not  intend  to  do  so  without  knowing 
that  he  bad  such  possessory  rights;  and  he 
testified  that  be  did  not  know  whether  be  oc- 
cnpled  any  of  the  railroad  company's  land, 
and  never  thought  anything  a1x>ut  it  And 
so  complainant  could  not  have  acquired  Mr. 
Bell's  possessory  rights  in  the  strip  by  parol, 
or  other  agreement  bargain,  or  understand- 
ing without  having  some  knowledge  of  the 
subject ;  and  his  testimony  shows  that  when 
he  bought  he  had  no  knowledge  that  the 
railroad  company  owned  this  strip  of  land, 
and  consequently  lie  could  have  had  no 
knowledge  of  Bell's  possessory  rights  therein. 

As  we  have  already  said,  In  buying,  com- 
plainant did  not  even  inquire  as  to  the  ex- 
tent of  the  lot  he  was  buying.  It  being 
conceded  that  complainant  has  not  had  pos- 
session of  the  disputed  strip  of  land  long 
enough  to  acquire  title  thereto  by  his  ad- 
verse possession,  we  are  brought  to  the  ques- 
tion wbethCT  or  not  be  has  the  right  to  tack 
to  Iiis  own  possessloo  the  XKissession  of  his 
grantor,  Bell.  It  seems  to  be  undoubted  that 
separate    successive    disseisins    cannot    be 


tacked  so  as  to  constitute  one  and  a  single 
continuous  XMssession,  unless  there  Is  privi- 
ty of  estate  between  the  successive  parties 
in  possession,  each  coming  in  as  the  trans- 
feree Of  the  possessory  rights  of  his  prede- 
cessor. 

It  seems  to  ns  to  be  very  clear  that  the 
complainant  cannot  rely  upon  bis  deed  to 
show  privity  of  estate,  because  the  disputed 
premises  are  not  mentioned  in  the  deed. 
Where  the  grantee  relies  upon  the  deed  to 
show  privity  of  estate,  he  cannot  have  the 
benefit  of  the  grantor's  possession  of  lands 
which  are  not  mentioned  in  the  deed.  1  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  845,  and  cases 
cited  in  note  4.  The  general  rule  is  that 
possession  cannot  foe  tacked  to  make  out 
title  by  prescription  where  the  deed  under 
which  the  last  occupant  claims  title  does 
not  include  the  land  in  dispute.  It  must 
clearly  api)ear  in  the  deed  that  the  particu- 
lar premises  were  embraced  in  the  deed,  or 
transfer.  In  whatever  form  It  may  have  been 
made.    1  Cyc.  1007,  and  note. 

It  was  held  in  the  case  of  Humes  v.  Bern- 
stein, 72  Ala.  546,  that  when  a  vendor  con- 
veys by  deed  lands  particularly  designated, 
or  described  by  metes  and  bounds,  the  pur- 
chaser acquires  title,  or  color  of  title,  only 
to  the  lands  within  the  designated  numbers 
and  boundaries;  and  If  be  claims  adverse 
possession  under  color  of  title  of  the  ad- 
Joining  lands  outside  of  those  numbers  and 
boundaries  because  his  vendor  was  in  pos- 
session thereof  at  the  time  bis  conveyance 
was  executed,  he  must  show  that  the  pos- 
session thereof  was  delivered  to  him  as  a 
part  of  the  lands  sold  and  conveyed;  other- 
wise he  cannot  tack  his  vendor's  prior  pos- 
session to  his  own  subsequent  possession 
for  the  purpose  of  making  out  a  title  under 
the  statute  of  limitations. 

In  Brck  v.  Church,  87  Tenn.  575,  11  S.  W. 
794,  4  L.  R.  A.  641,  where  it  appeared  that 
the  purchaser,  by  mistake,  inclosed  land 
not  conveyed  in  his  deed,  and  held  the  land 
tlius  Inclosed  as  his  own  for  less  than  the 
statutory  period,  and  then  conveyed  to  B.  by 
a  deed  containing  the  description  identical 
with  his  own  deed,  and  B.  went  into  pos- 
session of  the  whole  and  held  it  as  bis  own 
long  enough  to  make  out  the  period  of  lim- 
itation by  tacking  his  possession  to  that 
of  A.,  it  was  held  that  the  possession  of  the 
land  Indosed  by  mistake  could  not  be  tacked. 

In  Witt  V.  St  Paul,  etc,  B.  Co.,  88  Minn. 
122,  35  N.  W.  862,  where  A.  entered  and 
occupied  the  land,  which  consisted  of  sev- 
eral lots,  and  the  land  was  subsequently 
sold  for  taxes,  and  still  later  the  owner  of 
the  tax  title  conveyed  his  Interest  in  some 
of  the  lots  to  A.,  who  subsequently  con- 
veyed to  B.  by  a  description  which  recited, 
"intending  to  convey  only  those  lots  which 
had  been  quitclaimed  to  said  parties  of  the 
first  part  or  either  of  them,  by  a  convey- 
ance of  tax  titles,"  it  was  held  that  the  pos- 
session of  B.  most  foe  referred  to  the  deed. 
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and  that  as  to  those  lots  not  included  in  the 
tax  deed  there  was  not  priTlty  between  him 
and  A.,  he  merely  succeeding  to  the  posses- 
sion of  the  lots;  Imt  there  was  no  unit7  of 
possession  under  the  original  hostile  entry 
by  A.  To  the  same  effect  are  the  follow- 
ing authorities:  Ablard  ▼.  Fitzgerald,  87 
Wis.  516,  58  N.  W.  745;  AUis  v.  Field,  89 
Wis.  327,  62  N.  W.  85;  Sheppard  t.  Wll- 
mott,  79  Wis.  15,  20,  47  N.  W.  1054 ;  Wootl 
Pulp  Co.  V.  Chandos,  78  Wis.  526,  47  N.  W. 
epi;  Ryan  ▼.  Schwartz,  94  Wis.  403,  69  N. 
W,  179;  Graeven  v.  Dieves,  68  Wis.  317,  31 
N.  W.  914;  Fairfield  t.  Barrette,  73  Wis. 
463,  468,  41  N.  W.  624. 

The  rule  is  that  evidence  of  adverse  pos- 
session must  be  strictly  construed,  and  every 
presumption  is  in  favor  of  the  true  owner, 
and  that  the  plaintiff  entered  under  his  deed, 
and  that  bis  possession  Is  only  coextensive 
with  his  title,  and  restricted  by  the  premises 
described  in  his  deed.  Cooper  v.  Ord,  60  Mo. 
420 ;  Smith  t.  Reich,  80  Hun,  287,  30  N.  Y. 
Supp.  167.  Adverse  possession  must  be  con- 
tinuous, and,  <wben  one  person  seeks  to  .unite 
his  possession  to  the  iHissesslon  of  the 
prior  occupants,  the  several  titles  must  be 
connected  by  purchase  or  descent  Without 
some  privity  between  the  successive  occu- 
pants, the  several  possessions  cannot  be  tack- 
ed together  so  as  to  make  continuity  of  pos- 
session. In  that  case  the  court  said:  "If 
Mary  Cordts  had  been  shown  to  have  occu- 
pied the  land  in  dispute,  Mrs,  Reich  could 
not  avail  herself  of  that  occupation  to  make 
up  the  20  years  necessary  to  establish  an 
adverse  possession,  for  the  reason  that  the 
description  in  her  deed  excluded  the  land, 
and,  consequently,  she  had  not  acquired 
Mrs.  Cordts'  title.  A  different  case  would 
have  i)een  presented  had  the  description  in 
that  deed  Included  the  land  in  question." 

In  Ward  v.  Bartholomew,  6  Pick.  (Mass.) 
410,  It  was  held  that  disseisins  do  not  aid 
one  another  in  creating  a  title  by  possession. 
Thus,  where  the  disseisor  conveys  part  of 
the  land,  and  the  grantee,  under  color  of 
the  deed,  enters  upon  the  whole,  the  pos- 
session of  the  first  disseisor  will  not  avail 
the  grantee  in  regard  to  the  part  not  em- 
braced In  the  deed.  Fell  &  Thorp  Co.  v. 
Penna.  R.  Co.  (N.  J.)  20  Atl.  63. 

In  Maher  v.  Brown  and  Ely  et  al.  v.  Same 
(heard  together)  183  111.  575,  56  N.  E.  181, 
E.,  being  the  owner  of  lot  15,  his  homestead, 
inclosed  therewith  a  strip  of  14  feet,  and 
afterwards  conveyed  to  his  wife  lot  15, 
and  continued  to  live  there  with  her.  It  was 
held  that,  he  thereafter  having  no  actual 
possession  of  the  strip,  any  subsequent  pos- 
session of  his  could  not  be  Joined  to  his  prior 
possession  to  give  title  by  adverse  posses- 
sion to  the  strip,  and,  there  being  no  privity 
of  estate  between  him  and  her,  any  posses- 
sion of  hers  could  not  be  tacked  to  his  prior 
possession,  to  give  title  to  either  by  adverse 
possession. 

Messer  t.  Hibemla  Savings  ft  Lioan  So- 


ciety, 149  CaL  122,  84  Pac.  835.  This  case 
holds  that  a  claimant  of  land  by  adverse 
possession  cannot  tack  to  the  time  of  his 
possession  that  of  a  previous  holder,  where 
the  land  in  dispute  is  not  included  in  the 
boundaries  in  the  deed  from  such  holder, 
and  cites  Vlcksburg  R.  Co.  ▼.  Le  Rosen,  52 
La.  Ann.  192,  26  South.  854. 

Many  more  authorities  might  be  cited  in 
support  of  this  doctrine.  It  has  been  sup- 
posed that  the  case  of  Davock  v.  Nealon, 
58  N.  J.  Law,  21,  32  AU.  675,  is  in  conflict 
with  the  doctrine  hereinbefore  set  forth; 
but  an  examination  of  the  case  will  show 
that  it  is  easily  distinguished.  That  is  a 
case  where  one  holding  a  legal  paper  title 
to  a  piece  of  land,  in  inclosing  it,  includes 
within  the  inclosure  a  piece  of  adjoining 
land,  and  enters  into  the  possession  of-  the 
entire  Inclosed  tract,  and  then  transfers  his 
paper  title  to  another,  who  goes  into  posses- 
sion of  the  entire  inclosed  tract;  and  it  is 
held  in  such  a  case  that  the  grantee  may 
tack  his  possession. 

There  Is  no  claim  here  that  this  complain- 
ant, holding  a  legal  paper  title  to  his  lot,  in- 
closed within  his  Inclosure  a  piece  of  adjoin- 
ing laud  and  entered  into  possession  of  it 
The  inclosure  or  fence  In  the  case  we  are 
considering  was  built  by  the  defendant  the 
Jackson,  Lansing  &  Saginaw  Railroad  Com- 
pany. This  defendant  had  a  right  to  in- 
close so  much  of  Its  land  as  it  saw  fit  The 
fact  that  it  only  embraced  50  or  60  feet 
within  its  inclosure,  when  It  might  have  em- 
braced 1(X)  feet.  Is  no  evidence  of  an  abandon- 
ment of  that  portion  not  fenced.  "The  bound- 
ary line  must  have  been,  first,  a  disputed 
boundary;  secondly,  the  fence  must  have 
been  built  pursuant  to  a  mutual  agreement 
between  the  adjoining  proprietors  to  settle 
such  disputed  boundary.  Unless  these  ele- 
ments appear,  the  doctrine  of  boundaries 
cannot  apply."  When  this  fence  was  built, 
there  was  no  dispute  as  to  the  boundary 
line  between  the  railroad  company's  right  of 
way  and  the  adjoining  proprietor.  Neither 
has  there  been  any  dispute  of  such  true 
boundary  line  at  any  time.  Had  this  fenc? 
been  built  approximately  near  the  line,  there 
would  have  been  some  plausibility  in  the 
position  that  it  was  intended  as  a  line  fence: 
but  a  difference  of  30  or  40  feet  shows  that 
the  defendants  never  could  have  intended  It 
as  a  line  fence.  We  do  not  think  it  can  lie 
said  that  there  has  t>eai  acquiescence  In  a 
boundary  line  here.  Nor  can  it  be  said  that 
the  fence  In  question  has  been  located  by  the 
parties  as  the  line  boundary.  As  we  hare 
already  said,  the  defaidant  Jackson,  Lansing 
&  Saginaw  Railroad  Company  nevo'  intend- 
ed this  fence  for  a  line.  It  Indosed  a  part 
of  Its  premises.  Hence  Case  v.  Trapp,  49 
Mich.  69,  12  N.  W.  908,  and  Bird  ▼.  Stark,  06 
Mich.  654,  33  N.  W.  754,  are  not  applicable. 
The  fence  was  neither  located  by  the  au- 
thority of  the  village,  nor  treated  by  the  par- 
ties as  a  division  fence  within  tht  holdings  of 
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Wllmarth  ▼.  Woodcock,  66  Mich.  331,  83  N. 
W.  400,  and  Beaublen  v.  Kellogg,  60  Mich. 
833,  37  N.  W.  691,  cited  by  complainant.  The 
rule  applicable  to  boundary  lines  is  well  de- 
fined In  the  following  cases:  Cronln  r.  Gore, 
88  Mich.  381;  De  Long  v.  Baldwin,  111  Mich. 
469,  69  N.  W.  831;  Olin  v.  Henderson,  120 
Mich.  150,  79  N.  W.  178;  Turner  v.  Angus, 
145  Mich.  681,  108  N.  W.  1100. 

But  It  Is  further  contended  by  complain- 
ant that  the  doctrine  of  equitable  estoppel 
should  be  applied  to  this  case.  There  Is  no 
evidence  in  this  record  that  the  defendants, 
or  either  of  them,  have  been  guilty  of  fraud, 
or  have  held  out  any  inducement  to  the  com- 
plainant, or  his  grantors,  to  enter  into  pos- 
session of  their  property.  Even  if  silence 
and  acquiescence  can  sometimes  estop  a  par- 
ty from  asserting  a  claim  to  real  estate,  there 
is  no  evidence  in  this  case  that  warrants  the 
application  of  the  rule.  The  defendants 
have  occnpled  the  railroad  track,  the  deed 
to  complainant  asserted  their  Iwundary,  and 
the  mere  fact  that  they  have  not  fenced  in 
all  their  holdings  does  not  give  complainant 
a  superior  equity.  In  view  of  the  fact  that 
be  was  bound  to  look  at  the  description  In 
bis  deed.  Had  the  deeds  to  complainant  and 
bis  grantors  contained  the  disputed  strip  of 
land,  a  different  question  might  arise.  One 
certainly  cannot  be  estopped  from  asserting 
a  title  against  a  party  who  has  always 
known  of  and  always  recognized  it,  as  com- 
plainant did  in  accepting  his  deed.  First 
Nat.  Bank  of  Kalamazoo  v.  McAllister,  46 
Mich.  397,  9  N.  W.  446.  Here  the  evidence 
of  title  was  of  record.  Shaw  v.  Chambers, 
48  Mich.  355,  12  N.  W.  486.  The  defend- 
ants have  not  been  guilty  of  any  fraud  In 
language  or  conduct  which  would  give  the 
complainant  a  superior  equity.  This  Is  not 
a  ease  where  the  defendants  have  stood  by 
and  knowingly  allowed  their  land  to  be  sold, 
without  disputing  the  validity  of  the  sale,  for 
the  reason  that  the  sale  did  not  embrace 
their  land.  The  bill  bases  the  claim  of  the 
complainant  upon  an  adverse  possession. 
Hence  no  claim  of  an  equitable  estoppel  can 
be  asserted.  It  was  held  as  early  as  the 
case  of  Moran  v.  Palmer,  13  Mich.  368,  that 
estoppels,  where  they  formed  the  founda- 
tion of  the  relief  asked,  and  are  relied  upon 
to  defeat  a  legal  title,  cannot  be  proved  un- 
less alleged.  And  the  earlier  case  of  Cicotte 
T.  Oagnler,  2  Mich.  381,  Is  cited  in  support 
of  the  proposition.  It  will  be  noted  in  this 
case  complainant  makes  no  claim  of  an  es- 
toppel. So,  in  any  view  of  the  case.  It  seems 
to  us  that  the  complainant  had  the  mere 
naked  possession  of  the  land  In  dispute,  with- 
out title,  or  color  of  title,  and  the  defendants, 
having  the  absolute  title  thereto,  might  law- 
fully make  peaceable  entry  thereon  and  re- 
move the  fence,  or  do  any  other  lawful  act. 
It  appears  to  us  that  the  claim  of  complain- 
ant cannot  be  maintained ;  and  that  he,  not 
having  been  In  adverse  possession,  for  the 


statutory  period,  must  be  held  to  be  a  mere 
trespasser  upon  this  disputed  strip  of  land. 

The  defendants  ask  for  affirmative  relief, 
and  that  their  right  and  title  to  the  disputed 
strip  be  quieted.  There  is  no  evidence  in 
this  record  of  the  value  of  the  improvements 
which  have  been  placed  upon  this  disputed 
strip  by  the  complainant  and  his  grantors. 
Nor  is  there  any  evidence  as  to  how  much, 
if  at  all,  the  premises  have  been  enhanced  In 
value  by  reason  of  the  buildings  erected 
thereon.  It  seems  to  us,  however,  that  the 
complainant  and  his  grantors  having  been 
allowed  to  place  these  buildings  on  this  dis- 
puted strip,  probably  in  the  mistaken  belief 
that  they  owned  the  same,  they  should  have 
the  right  to  remove  them  within  a  reasonable 
time.  The  entire  controversy  should  be  set- 
tled in  this  suit.  The  complainant  has  not 
been  to  possession  for  six  years.  Neither 
can  It  be  said  that  he  has  been  in  possession 
for  less  than  six  years  under  color  of  title. 
We  are  of  the  opinion,  however,  that  he 
should  have  the  right  to  remove  the  build- 
ings from  the  disputed  territory  within  six 
months,  and  upon  that  condition  we  will 
grant  the  relief  prayed  for  by  the  defend- 
ants in  their  cross-bill. 

The  complainant's  bill  of  complaint  should 
be  dismissed,  and  the  defendants'  title  .to 
the  premises  should  be  quieted  upon  the  con- 
dition already  indicated,  and  the  decree  of 
the  lower  court  should  be  reversed,  with 
costs  of  both  courts. 

OSTRANDER,  HOOKER,  McALVAT, 
BROOKE,  and  BLAIR,  JJ.,  concurred  with 
STONE,  J. 

MOORE,  J.  (dissenting).  I  cannot  agree 
with  the  conclusion  reached  by  Justice 
STONE.  This  case  was  tried  in  open  court 
by  a  Judge  who  lived  In  the  little  town  where 
the  property  in  controversy  is  located.  He 
had  the  great  advantage  of  hearing  and  see- 
ing the  wltnes.se8.  He  was  of  the  opinion 
that  the  proof  established  the  continuous,  ad- 
verse, actual,  notorious,  hostile,  and  visible 
possession  of  complainant  and  his  grantor  for 
more  than  15  years  before  bringing  suit.  I 
ttiink  this  conclusion  is  abundantly  Justified 
by  the  record. 

The  railway  company  got  its  deeds  of  right 
of  way  in  September.  1880.  They  were  not 
put  upon  record  until  April,  1885.  In  1881 
fences  were  built  inclosing  a  right  of  way, 
but  the  entire  strip  deeded  was  not  Inclosed. 
In  June,  1881,  Gilbert  Joslln  obtained  a  deed 
of  lot  16  from  the  same  parties  who  bad 
deeded  to  the  railroad  company,  and  when  he 
took  possession  under  the  deed  the  fence  of 
the  railway  company  was  erected,  though 
Its  deed  was  not  recorded  until  four  years 
later.  Mr.  Joslin,  supposing  the  fence  was 
the  boundary  line  of  his  lot,  took  possession 
up  to  the  fence  and  built  a  house  upon  the 
lot.    In  October,  1884,  Mr.  Joslto  deeded  to 
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one  Leprez,  who  bad  as  a  tenant  one  Wedge, 
who  repaired  the  railroad  fence  by  making 
It  a  tight  board  fence  so  aa  to  keep  chickens 
out  of  his  garden.  Mr.  Wedge  also  bnilt 
a  bam  on  the  Inclosed  premises,  but  entirely 
upon  the  disputed  strip  of  land.  Mr.  Laprez 
deeded  to  Mr.  Bell  in  18&4,  though  Mr.  Bell 
went  into  possession  under  a  laud  contract 
from  Mr.  Laprez  in  18S9.  His  possession  ex- 
tended over  the  strip  in  question.  He  lived 
on  the  premises  until  1900.  He  then  leased 
it  for  a,  time,  and  then  sold  It  on  contract 
to  one  Bourrie,  who  assigned  his  contract  to 
the  complainant,  Mr.  Sheldon,  who  went  into 
possession  in  1902,  and  obtained  his  deed  In 
1901. 

It  Is  true  all  of  the  deeds  excepted  the 
right  of  way  as  granted  by  the  deed  dated 
September  18,  18S0;  but  it  is  equally  true 
that  each  of  the  grantees  supposed  the  land 
deeded  to  them  included  all  of  the  land  up 
to  the  fence  which  was  erected  by  the  rail- 
road company  in  1881.  Acting  upon  this  sup- 
position, they  went  Into  possession  of  the  dis- 
puted strip.  This  possession  was  Indicated 
since  1884  by  making  each  year  on  the  front 
portion  of  the  disputed  strip  a  garden,  by  the 
building  of  a  bam  thereon  earlier  than  1889, 
and  continuing  the  use  thereof ;  by  the  erec- 
tion and  maintenance  of  the  fences  on  the 
front  and  rear  of  lot  16,  all  the  way  to 
the  railroad  fence;  by  the  construction  and 
repair  of  the  sidewalk  front  of  lot  16,  all  the 
way  to  the  railroad  fftnce;  by  the  erection 
of  a  kitchen,  i>art  of  which  was  on  the  dis- 
puted strip ;  and  by  other  acts  of  possession. 
When  this  possession  began  in  1881,  the  rail- 
road fence  had  been  built;  but  the  deed  to 
the  railroad  company  of  the  right  of  way 
was  not  upon  record,  and  was  not  recorded 
until  nearly  four  years  later.  The  case  of 
Steel  Co.  V.  Budzlsz  et  al.,  106  Wis.  499,  81 
N.  W.  1027,  82  N.  W.  534,  48  ti.  R.  A.  830, 
80  Am.  St.  Rep.  54,  is  in  point  Marshall, 
J.,  speaking  for  the  court,  said  that  one  of 
the  questions  to  be  decided  was:  "Did  the 
possession  of  the  second  occupant,  under  the 
circumstances,  continue  the  possession  of  his 
predecessor  so  as  to  satisfy  the  statutory  call 
for  an  uninterrupted  20  years'  continuous  ad- 
verse possession?"  In  answering  the  ques- 
tion afiSrmatively  the  following  language  was 
used: 

"Is  a  paper  transfer,  evidencing  a  change 
of  possession  by  succession,  necessary  to 
blend  the  first  possession  into  the  second — 
tack  them  to  each  other,  as  It  is  called? 
In  that,  we  adhere  to  what  was  said  by  the 
court,  speaking  by  Mr.  Justice  Plnney,  In 
AlUs  ▼.  Field,  89  Wis.  327  [62  N.  W.  So],  and 
Ryan  t.  Schwartz,  94  Wis.  408  [60  N.  W. 
178],  to  the  effect  that,  though  the  posses- 
sion of  several  distinct  occupants  of  land, 
lasting  for  a  continuous  period  of  20  years, 
cannot  be  united  to  satisfy  the  limitation 
statute,  successive  possessions,  each  reaching 
to  and  uniting  with  the  one  that  follows  It, 
by  privity  between  the  occupants,  so  as  to 


render  the  possession  of  the  property  continn- 
ous  from  the  first  entry  to  the  md  of  the 
period  of  20  years,  satisfies  the  statute,  and 
a  parol  transfer  of  possession  by  one  to  an- 
other, as  the  former  goes  out  of  and  the 
latter  goes  Into  possession,  satisfies  the  es- 
sential of  privity  to  tack  the  possessions  to- 
gether. The  anthorlties  all  agree  that  privity 
between  successive  possessors  is  all  that  is 
necessary  to  render  them  continuous,  if  the 
possession  be  in  fact  actual  and  adverse. 
That  privity  may  be  created  in  any  way  that 
will  prevent  a  break  in  the  adverse  posses- 
sion and  refer  the  several  possessions  to  the 
original  entry.  It  may  be  created  by  lease, 
as  between  landlord  and  tenant,  or  by  descent 
by  operation  of  law  from  ancestor  to  heir, 
or  by  conveyance,  either  by  parol  or  other- 
wise, from  vendor  to  vendee.  1  Am.  &  Bag. 
B<ncy.  of  Law  (2d  Bd.)  842,  and  cases  cited 
in  the  notes;  McNeely  v.  Langan,  22  Ohio 
St  32 ;  Haynes  v.  Boardman,  119  Mass.  414 ; 
Witt  T.  St  P.  &  N.  P.  R.  Co..  38  Minn.  122 
[35  N.  W.  862] ;  Low  v.  Schaffer,  24  Or.  239 
[33  Pac.  678];  Vance  v.  Wood,  22  Or.  77  [29 
Pac.  73] ;  Crispen  ▼.  Hannavan,  60  Mo.  536 ; 
Weber  ▼.  Anderson,  73  111.  439;  Faloon  v. 
Simshauser,  130  111.  649  [22  N.  E.  835] ;  Men- 
kens V.  Blumenthal,  27  Mo.  198.  The  above 
cases,  many  of  which  are  referred  to  in  the 
briefs  of  counsel,  are  but  a  few  of  the  authori- 
ties that  might  be  cited  to  support  the  doc- 
trine stated.  It  seems  to  be  conceded  by  ap- 
pellant's counsel  that  many  of  such  autliorl- 
tles  are  directly  contrary  to  its  position,  bnt 
claim  is  made  that  they  do  not  apply  by  rea- 
son of  the  statute  (section  2302)  which,  as  we 
have  Indicated,  does  not  apply  to  the  facts  of 
this  case.  Only  a  few  authorities  that  can  be 
found  are  out  of  line  with  those  cited.  They 
are  in  harmony  with  elementary  principles  as 
laid  down  in  the  text-books.  The  doctrine  is 
found  as  clearly  stated,  perhaps,  as  any- 
where, in  2  Ballard,  Ann.  Real  Prop.,  {  25, 
cited  by  respondents'  counsel ;  the  following 
language  being  used:  'Successive  possessions 
may  be  tacked  together  so  as  to  form  a 
continuous  and  uninterrupted  possession  for 
the  essential  period  of  time.  There  must  be 
a  privity  existing  between  the  parties  trans- 
ferring the  possession.  Such  possession  may 
begin  in  parol  without  deed  or  writing  and 
may  be  transferred  from  one  occupant  to  an- 
other by  parol  bargain  and  sale,  accompanied 
by  delivery.  All  that  the  law  requires  is 
continuity  of  possession  where  It  is  actual; 
and  this  continuity  and  connection  may  be 
effected  by  any  conveyance  or  understanding 
which  has  for  its  object  a  transfer  of  the 
rights  of  the  possessor  or  of  his  possession, 
when  accompanied  by  an  actual  delivery  of 
the  possession.'  The  doctrine  la  stated  in 
2  Plngrey,  Real  Prop.  {  1193,  thus :  'Continui- 
ty is  an  indispensable  elemmt  of  advCTse  pos- 
session; but  several  possessions  may  be 
tacked  together  where  they  can  be  re^rred 
to  the  original  entry.  No  paper  evldoice  of 
a  transfer  of  possession  la  necessary  when 
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the  holding  Is  nnder  claim  of  the  first  entry- 
man.'  The  discussion  of  this  subject  and 
«itatlon  of  authorities  might  be  continued  to 
great  length.  It  will  be  noted  that  in  every 
treatment  of  the  matter,  whether  by  text- 
writers  or  In  Judicial  opinions,  It  is  said  that 
all  that  Is  necessary,  where  there  is  continui- 
ty of  possession  In  fact,  to  connect  the  sever- 
al parts  of  it,  where  there  are  such  parts, 
-so  as  to  blend  them  into  one  term,  continuous 
from  first  to  last.  Is  that  there  be  privity  be- 
tween the  persons  as  one  succeeds  to  the 
other.  Privity  in  such  a  ease  Is  the  same  as 
In  any  other,  and  it  may  be  created  In  the 
same  way.  It  Is  merely  a  succession  of  re- 
lationship in  tbf  same  right  to  the  same 
thing.  1  Greenl.  Bv.  H  189,  523;  Hart  v. 
Monlton,  104  Wis.  349  [80  N.  W.  599,  76 
Am.  St  Rep.  881].  All  that  Is  necessary  to 
privity  between  "successive  occupants  of  prop- 
erty, and  In  regard  thereto,  Is  that  one  re- 
ceive his  possession  from  the  other  by  act  of 
«uch  other  or  by  operation  of  law." 

See  Matthews  v.  Railway  Co.,  110  Mich. 
170,  67  N.  W.  1111.  64  Am.  St.  Rep.  336,  and 
the  cases  cited  therein;  Schafer  v.  Hauser, 
111  Mich.  622,  70  N.  W.  136,  35  L.  R.  A. 
835,  66  Am.  St.  Rep.  403,  and  the  cases  cited 
-therein. 

If  title  by  adverse  possession  was  not  ac- 
quired In  this  case,  I  cannot  conceive  of  a 
•case  where  It  tftjould  obtain. 

I  think  the  decree  should  be  affirmed,  with 
«osts. 


HOGLE  T.  METERING  et  al. 
'{Supreme  Court  of  Michigan.     June  6,  1910.) 

1.  Afpeai,  akd  Ebbob  (S  1008*)— Firdinos— 
Review. 

Where  a  case  is  tried  by  the  court,  It  Is 
the  exclusive  province  of  the  judge  to  pass  on 
-the  testimony  and  draw  Inferences  therefrom, 
and,  when  findings  of  fact  proposed  by  a  party 
are  refused,  such  refusal  is  not  subject  to  -re- 
view on  a  writ  of  error. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3955-3069;  Dec.  Dig.  S 
lOOS.*! 

2.  BsoKEBs  (I  31*) — Inconsistent  Positions. 

Where  plaintiff  emnloved  defendants,  who 
were  real  estate  brokers,  as  his  agents  to  ex- 
change certain  of  plaintiff's 'property  for  other 
property  owned  by  a  bank,  and  defendants,  on 
-failing  to  get  the  bank  also  to  agree  to  pay 
them  commissions  on  the  exchange,  secretly  pro- 
Knired  from  the  bank  an  option  to  purchase  the 
property  for  a  less  sum  than  that  represented 
to  plaintiff  as  the  least  amount  the  bank  would 
take  for  the  property  in  the  exchange,  defend- 
ants thereby  illegally  attempted  to  assume  the 
dual  position  of  principal  and  agent  with  refer- 
ence to  the  property  of  the  bank,  and  were  not 
therefore  entitled  to  retain  such  secret  profit; 
the  exchange  being  effected  without  plaintiff's 
Icnowledge  thereof. 

[£^.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  |  24;   Dec.  Dig.  {  31.*] 

S.  Pbincipal  and  Agent  (%  69*)— Conflict- 
ing  INTEBEST— SeCKET  PROFITS. 

An  agent  will  not  be  allowed  to  place  him- 
-•elf  in  a  position  in  which  his  duty  and  interest 


conflict  and  will  not  be  i>ermitted  to  make  • 
secret  profit  out  of  the  agency. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {{  130-145;  Dec.  Dig.  i 
60.  •] 

4.  Acnon    (i    41*)— SiATUTES-nJoiNDEB    or 

CAtrsEs. 

Where  defendants,  having  been  employed  ' 
to  negotiate  an  exchange  of  real  estate  for 
plaintiff  by  secretly  obtaining  an  option  on  the 
property  to  be  conveyed  to  plaintiff  at  a  less 
price,  made  a  secret  profit  of  $890,  and  plain- 
tiff, without  knowledge  thereof,  also  paid  them 
$200  commission  for  negotiating  the  exchange 
of  his  property,  whereupon  plaintiff  sued  to  re- 
cover both  amounts,  such  claims  -were  not  so 
inconsistent  as  to  preclude  their  recovery  in  a 
single  action  of  assumpsit  under  Comp.  Laws, 
§  10,421,  providing  that  where  a  fraudulent  rep- 
resentation or  conduct  shall  have  produced  an 
injury  to  the  rights  of  another  for  which  an  ac- 
tion for  fraud  or  deceit  could  be  brought,  a 
promise  would  be  implied  in  law  to  pay  all  dam- 
ages arising  from  such  fraud  or  deceit. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  $f  328-359;  Dec  Dig.  {  41.*] 

6.  Bbokebs    (S    66*)— Secbet    Pbofits— Cou- 

laSSIONB. 

Where  brokers  employed  to  exchange  prop- 
erty for  plaintiff  secretly  obtained  an  option  on 
the  pn>perty  to  be  transferred  to  plaintiff  at  a 
less  pnce  than  that  stated  to  be  the  price  at 
which  the  exchange  could  be  effected,  they  were 
not  entitled  to  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §§  48-50;   Dec  Dig.  S  65.*] 

6.  Bbokebs    (§    67*)  —  Compensation    fbou 

Both  Pasties. 

Where  a  broker  brings  the  parties  together 
and  does  nothing  more,  having  no  hand  in  the 
negotiations  between  them,  he  may  receive  com- 
pensation from  both,  though  one  is  ignorant  of 
his  employment  by  the  other. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  $$  52-54;  Dec  Dig.  {  67.*] 

Error  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Murphy,  Judge. 

Action  by  George  Hogle  against  John  H. 
Meyering  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed 

Argued  before  HOOKER,  MOOBB^  Mc- 
ALVAY,  BROOKE,  and  STONE,  JJ. 

H.  E.  Spalding,  for  appellants.  E.  E.  Hy- 
mers  and  Geo.  A.  Safford,  for  appellee. 

STONE,  J.  This  is  an  action  of  assump- 
sit The  declaration  consisted  of  all  the  com- 
mon counts,  and  a  special  count  seeking  to 
recover  damages  for  the  fraudulent  conduct 
of  the  defendants  in  the  premises  as  alleg- 
ed, in  assumpsit  under  the  provisions  of 
section  10,421,  Comp.  Laws.  There  was  a 
bill  of  particulars  containing  two  items  be- 
sides interest,  to  -wit,  amount  received  by  de- 
fendants in  excess  of  amount  at  which  prop- 
erty was  purchased  by  defendants  for  plain- 
tiff, $890;  commissions  wrongfully  claimed 
by  defendants,  and  to  which  they  were  not 
entitled  by  reason  of  their  fraudulent  con- 
duct $200.  The  plea  was  the  general  issue. 
The  case  was  tried  before  the  court  -without 
a  jury,  and  findings  of  fact  and  conclusions 
of  law  were  filed  as  hereinafter  set  forth. 


••For  other  cases  see  same  topic  and  lecUon  NUHBBiR  la  Dec.  ft  Am.  Dig*.  1907  to  date,  ft  Reporter  Indexes 
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The  history  of  the  transaction  Is  sabstan- 
Ually  as  foUows:  On  March  19,  1907,  the 
plaintiff  was  the  owner  of  a  certain  piece 
of  vacant  real  estate  located  In  the  city  of 
Detroit,  and  yalned  by  him  at  |4,000.  On 
or  about  the  above  date  the  plaintiff  employ- 
ed the  defendants  as  his  agents  to  effect  a 
sale  or  exchange  of  his  said  property.  Be- 
tween the  above  date  and  April  4,  1907,  de- 
fendants negotiated  an  exchange  of  the  plain- 
tiff's said  property  for  other  property  In  the 
city  of  Detroit,  owned  by  the  Citizens'  Sav- 
ings Bank  of  Detroit,  referred  to  in  the  dec- 
laration as  the  "Terrace"  property.  The 
plaintiff  claims  as  follows:  The  defendants 
conducted  all  of  the  negotiations,  and  the 
plaintiff  and  the  officers  or  agents  of  the 
said  b&Tik  did  not  discuss  the  transaction  nor 
the  terms  thereof.  While  so  acting  as  plaln- 
tlfTs  agents,  and  while  negotiations  for  said 
exchange  of  property  were  pending,  the  de- 
fendants, without  the  knowledge  of  plaintiff, 
sought  to  obtain  from  the  said  l>ank  an  agree- 
ment, whereby  the  said  bank  would  pay  to 
the  defendants  a  commlBslon  on  the  sale  of 
said  terrace  property;  but,  falling  to  .agree 
upon  the  amount  thereof,  the  defendants, 
without  the  knowledge  of  the  plaintiff,  pro- 
cured from  said  bank  an  option  of  purchase, 
whereby  the  said  bank  agreed  to  sell  the  said 
terrace  property  to  the  defendants,  subject 
to  a  mortgage  of  |8,000,  the  defendants  to 
pay  therefor  the  sum  of  $7,110  In  cash,  and 
cause  to  be  deeded  to  the  bank  a  lot  100 
feet  square  on  the  southeast  comer  of 
Twelfth  and  Spruce  streets  (the  same  being 
plalntltTs  vacant  property),  the  bank  having 
fixed  a  valuation  of  $4,000  on  said  lot  The 
defendants  withheld  from  the  plaintiff  all 
knowledge  of  their  attempted  negotiations 
with  the  bank  for  commission  on  the  terrace 
property,  and  the  fact  that  they  had  procur- 
ed an  option  from  the  bank  on  said  property 
for  the  price  at  which  it  could  be  obtained; 
and  after  procuring  said  option,  and  on  the 
evening  of  the  same  day  that  it  was  procur- 
ed, defendants  went  to  Pontlac — ^the  plaln- 
tltTs home — and  represented  to  him  that  the 
directors  of  the  bank  had  fixed  the  valua- 
tion of  the  said  terrace  property  at  $20,000, 
and  that  the  bank  would  not  accept  a  less- 
er sum,  and  that  it  could  not  be  procured 
ta  exchange  for  plaintiff's  vacant  property 
for  less  than  $20,000.  The  plaintiff  objected 
to  paying  more  than  $19,000,  and  thereupon 
defendants  said  to  plaintiff :  "We  are  acting 
In  your  interests.  We  want  to  get  you  this 
property  as  cheaply  as  possible,  but  Mr. 
Smith  of  the  bank  had  to  call  a  special  meet- 
ing of  the  directors  to  consider  this  matter. 
They  had  Intimated  to  him  that  they  would 
receive  no  offer,  accept  no  offer  less  than 
$20,000."  The  tnatntlfl  testified  upon  the  trial 
that  he  believed  the  said  representations  so 
made  to  him  by  the  defendants,  and  was 
deceived  thereby,  and  relying  thereon,  and 
In  Ignorance  of  the  facts  authorized  the  de- 
fendants to  procure  for  him  the  said  terrace 


property  from  the  bank  for  the  stun  of  |20^- 
000,  the  bank  to  take  the  plalntifTs  said  va* 
cant  property  in  exchange  and  part  payment 
at  the  agreed  sum  of  $4,000,  and  signed  the 
paper,  Bxhlblt  14,  which  Is  a  typewritten 
copy  of  Exhibits  4  and  8,  which  appear  be- 
low. On  the  following  day,  March  26th,  the 
plaintiff  claims  that  be  went  to  defendanti^ 
ofllce  In  Detroit  and  demanded  a  direct  con- 
tract with  the  bank.  Instead  of  with  the  de- 
fendants as  agents,  claiming  that  he  wanted 
a  contract  direct  with  the  owners;  defend- 
ants claiming  that  plaintiff  wanted  It  to  show 
to  the  probate  court.  On  that  day  exhibits 
4  and  8  were  obtained.  They  are  as  fol- 
lows : 

Exhibit  8:  "J.  H.  ft  X  R;  Meyerlng,  Real 
Estate,  Stocks,  Bonds,  Securities,  728-9 
Chamber  of  Commerce.  Pbone  Main  5713. 
Detroit,  Mich.,  March  25,  1007.  I  hereby 
agree  to  purchase  from  J.  H.  &  J.  R.  Meyer- 
lng as  agents  for  Oitlzens'  Savings  Bank  the 
property  located  on  the  north-east  comer  of 
Forest  and  Commonwealth  avenues,  being 
a  seven  family  terrace,  in  the  city  of  Detroit, 
Wayne  county,  Michigan,  and  pay  therefor 
the  sum  of  twenty  thousand  dollars  on  the 
following  terms:  My  lot  100x100  ft  on  the 
south-east  corner  of  Spruce  &  12th  Sts.  Val- 
ued at  $4,000.00 — cash  $8,000.00.  Tou  to  fui^ 
nlsh  loan  of  $8,000.00  at  5%  for  five  years. 
I  to  receive  an  abstract  written  up  to  date, 
also  tax  statements  and  a  clear  title. 

"[Signature]  George  Hogle  [L.  S.]  Wit- 
ness: Bertha  Pulford.  Clifton  E  Fergn- 
»son." 

Exhibit  4:  "J.  H.  ft  3.  B.  Meyerlng.  Real 
Estate,  Stocks,  Bonds,  Securities,  72S-9 
Chamber  of  Commerce.  Phone  Main  5713. 
Detroit,  Mich.  March  26,  1907.  In  consid- 
eration of  the  sum  of  $1.00  to  me  In  band 
paid,  the  receipt  whereof  is  hereby  aclcnowl- 
edged,  and  to  foe  considered  as  part  of  the 
pirrchase  money,  I  hereby  agree  to  sell  the 
property  located  on  the  north-east  comer 
of  Forest  and  Commonwealth  avenues,  be- 
ing a  seven  family  terrace  In  the  city  of  De- 
troit Wayne  county,  Mich.,  to  J.  H.  ft  J.  R. 
Meyerlng  as  agents  for  Mr.  Geo.  Hogle  for 
the  sum  of  Twenty  thousand  Dollars  the 
terms  of  sale  to  foe  as  follows :  Ton  to  cause 
to  be  deeded  to  us  lot  100x100  ft  on  the 
south-east  corner  of  Spruce  and  12th  Sts. 
Valued  at  $4,000.00.  The  balance  to  be  paid 
us  in  cash.  Lot  to  be  free  and  clear  of  all 
encumbrances. 

"Sale  to  be  closed  on  or  before  April  10th, 
1907.  I  to  furnish  an  Abstract  of  the  prop- 
erty written  up  to  date;  also  Tax  State- 
ments, and  to  give  a  clear  title. 

"[Signatures]  The  Citizens'  Savings  Bank, 
Frank  F.  Tillotson,  Cashier.    Witnesses." 

The  plaintiff  claimed,  however,  that  he  was 
entirely  ignorant  of  the  contents  of  Exhibit 
4,  the  same  being  a  blank  at  the  time  be 
signed  Eixhlbit  8,  and  that  when  be  signed 
the  last-named  exhibit,  the  words  and  let- 
ters "J.  H.  &  X  B.  Meyerlng  as  agmts  for" 
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w«re  not  tipon  the  paper,  but  th«t  It  read 
"I  agree  to  pnrctaaae  from  Oitizens'  Savings 
Bank."  The  d^endants  did  not  at  any  time 
make  any  mention  or  Inform  the  plaintiff  of 
the  fact  that  they  then  held  an  option  from 
the  bank.    That  option  was  as  follows: 

Exhibit  2:  "[Letter  head  of  the  CiUzens' 
Savings  Bank.]  March  25,  1007.  Messrs.  J. 
H.  &  J.  R.  Meyerlng,  Chamber  of  Commerce, 
CJlty — Gentlemen:  We  hereby  make  you  the 
following  proposition:  We  will  deed  to  yon 
or  your  assigns  the  property  situated  at  the 
comer  of  Forest  and  Commonwealth  avenue 
in  Detroit,  being  402,  401,  406  and  408  For- 
est West,  and  266,  268  and  270  Common- 
wealth Ave.,  subject  to  a  mortgage  of  |8,000.- 
00  which  Is  now  on  said  building,  part  or 
all  of  which  can  be  paid  at  any  Interest 
date;  you  to  pay  us  $7,110.00  In  cash  and 
cause  to  be  de^ed  to  us  a  lot  situated  on  the 
S.  E.  Cor.  of  12th  and  Spruce  Sts.,  being 
100  ft.  square,  this  lot  to  be  clear  of  all  en- 
cumbrances. This  proposition  Is  to  be  net 
to  the  bank,  you  securing  your  commission 
in  excess  of  the  amount  of  cash  named,  we 
to  furnish  Burton  or  Dnlon  Trust  abstract, 
and  you  to  furnish  not  less  than  2  abstracts 
on  the  100  ft  lot  This  proposition  holds 
good  until  Tuesday  noon.  Mar.  26th.  The 
Citizens'  Savings  Bank,  Frank  F.  Tlllotson, 
Cashier."  The  defendants  obtained  Exhibit 
4  after  the  plaintiff  had  signed  Exhibit  8, 
and  both  exhibits  were  retained  by  the  de- 
fendants until  after  the  deal  was  consum- 
mated. Mr.  Tlllotson,  who  signed  Exhibit 
4  for  the  bank,  testified  that,  while  it  was 
genuine,  yet  he  could  not  tell  how  it  was 
obtained,  or  when  or  through  what  manner 
— that  he  had  no  recollection  of  It  what- 
ever. On  March  ?pth  the  defendants  deliv- 
ered to  the  bank  a  modified  acceptance  of 
the  option  from  the  bank,  which  was  acted 
upon  by  the  bank.  On  the  same  day  the  de- 
fendants wrote  to  the  plaintiff  a  letter  noti- 
fying him  that  the  bank  had  accepted  his 
(plaintiff's)  offer  of  March  25th,  adding: 
"And  you  can  hold  this  as  our  acceptance 
of  your  agreement." 

Upon  the  trial  defendant  J.  H.  Meyerlng 
testified  in  regard  to  the  foregoing  matters 
as  follows :  "Mr.  Hogle  came  in  on  the  27th, 
and  requested  that  we  obtain  a  proposition 
from  the  bank — to  show  the  court  what  kind 
of  an  Investment  he  had  made,  on  account 
of  Its  being  an  estate  property  or  fund.  At 
that  time  we  had  in  our  possession  an  option 
for  $19,110.  Exhibits  8  and  4  were  drawn 
up  by  me  at  that  time  and  the  signatures 
obtained  from  Mr.  Hogle  and  the  bank,  and 
the  witnesses  put  on,  with  the  exception 
that  there  may  have  been  some  additions. 
That  was  the  day  that  he  came  down  and 
requested  that  that  be  done.  He  got  a  copy 
of  the  agreement  he  made  at  Pontiac,  and 
requested  tliat  we  obtain  from  the  bank  di- 
rect a  proposition  for  the  purchase  of  this 
property  on  account  of  wanting  to  show  it 
to  the  probate  court  .  I  did  not  tell  hia  at 


that  time  the  bank  had  nothing  to  do  with 
the  matter  now,  but  obtained  a  copy  for  hioL 
Q.  It  was  a  fact,  however,  that  the  bank 
was  not  Interested  as  between  It  and  Hogle? 
A.  It  was  and  It  was  not  It  depends  upon 
how  the  question  applies.  At  that  time  we 
had  an  option  for  the  purchase  of  the  prop- 
erty ourselves  for  the  pui-pose  of  selling  to 
Mr.  Hogle.  Selling  it  direct  to  Mr.  Hogle, 
and  were  to  obtain  all  over  $19,110. 
*  •  •  Q.  So  that  when  you  stated  In 
this  letter  (Exhibit  16),  'Your  proposition  of 
March  25.  for  the  purchase  of  property,  has 
been  accepted  by  the  Citizens'  Savings  Bank,' 
there  had  been  no  discussion  of  that  matter, 
and  no  acceptance  by  the  bank?  A.  The 
acceptance  was  only  on  the  basis  of  our  ac- 
ceptance as  it  related  to  this  particular 
transfer.  We  meant  that  the  bank  had  ac- 
cepted our  proposition  of  $19,110  as  it  re- 
lated to  this  transfer.  •  •  •  That  was 
the  only  proposition  that  was  made,  and  Mr. 
Hogle  wanted  the  proposition  from  the  bank, 
and  we  wanted  to  keep  Eishiblt  13  ourselves. 
We  didn't  care  to  keep  the  proposition  of 
the  bank  for  $20,000.  Their  proposal  of 
$19,110  embodied  all  we  wanted.  We  were 
never  employed  to  buy  property  for  Mr.  Ho- 
gle. It  was  only  as  it  related  to  our  sale 
of  the  property  to  him — an  exchange  rather 
than  a  sale."  The  deal  was  closed  on  April 
4th,  the  plaintiff  paying  the  bank  $8,000,  and 
also  paying  the  defendants  the  agreed  com- 
mission on  his  property  of  $200.  On  the 
following  day,  and  without  plaintlfTs  knowl- 
edge, the  bank  paid  the  defendants  $890  out 
of  the  $8,000  paid  by  the  plaintiff,  the  same 
being  the  excess  over  the  $19,110,  for  which 
sum  the  bank  had  agreed  to  sell  the  property 
to  the  defendants.  It  is  not  claimed  the  plain- 
tiff ever  authorized  the  bank  to  pay  the  $890 
or  any  part  thereof  to  the  defendants.  It 
was  not  paid  to  the  defendants  by  the  bank 
as  a  commission  on  the  sale  of  the  terrace 
property.  There  is  no  evidence  to  warrant 
such  a  position.  The  bank  got  what  it  claim- 
ed when  it  received  the  $19,110.  The  plain- 
tiff testified  that  at  the  time  of  paying  the 
$200  commission  on  his  lot  he  did  not  know 
that  the  defendants  had  received,  or  were 
to  receive,  any  part  of  the  $8,000  by  him  paid 
to  the  bank,  either  as  commissions,  profits, 
or  otherwise,  and  he  did  not  then  know  that 
the  defendants  had  ever  procured  from  the 
bank  the  option  for  $19,110,  and  at  the  time 
he  made  the  payment  and  settlement  with 
defendants  he  says  he  believed  that,  in  the 
entire  transaction,  they  had  acted  In  the  ut- 
most good  faith  with  him  as  his  agents.  We 
refer  to  the  above  to  show  that  there  was 
evidence  to  support  the  findings. 

The  circuit  judge  filed  the  following  find- 
ings of  fact  and  conclusions  of  law : 

"Fhidlngs  of  Fact 

'^)  Prior  to  and  on  the  19th  day  of  March, 
1907,  plaintiff  was  the  owner  of  a  certain 
piece  of  vacant  property  located  in  the  city 
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-of  Detroit,  Mich.,  rained  by  him  at  the 

of  $4,000. 

"(2)  On  or  about  March  19,  1907,  plaintiff 
•employed  defendants  as  his  agents  to  effect 
A  sale  or  exchange  of  said  vacant  property. 

"(3)  Between  the  dates  of  March  19,  1007, 
and  April  4,  1907,  defendants  negotiated  an 
exchange  of  said  vacant  property  for  the  ter- 
race property  mentioned  In  the  declaration, 
and  In  such  negotiations  defendants  acted 
A8  the  agents  of  plaintiff  In  the  employment 
above  mentioned. 

"(4)  While  so  acting  as  plalntiCCs  agents, 
and  while  negotiations  for  said  exchange  of 
properties  were  pending,  the  defendants, 
without  the  knowledge  of  plaintiff,  sought 
to  obtain  an  agreement  from  the  Citizens' 
Savings  Bank,  the  owners  of  the  terrace 
property,  whereby  the  said  Oltizens'  Savings 
Bank  would  pay  to  defendants  a  commls- 
«lon  on  said  terrace  property,  and,  falling 
to  agree  on  the  amount  of  commission  to  be 
received  by  defendants  from  the  Citizens' 
Savings  Bank  in  said  transaction,  the  de- 
fendants, without  the  knowledge  of  plaintiff, 
procured  from  the  Citizens'  Savings  Bank 
an  optlbn  of  purchase,  wherein  the  said  bank 
agreed  to  sell  the  said  terrace  property  to 
the  defendants  at  a  net  price  of  $19,110,  the 
bank  to  accept  in  exchange  and  part  pay- 
ment therefor  plaintUTs  said  vacant  property 
at  a  valuation  of  $4,000. 

"(5)  The  defendants  withheld  from  the 
plaintiff  all  knowledge  of  their  said  option 
from  the  same  bank  on  said  terrace  prop- 
erty, and  withheld  from  him  the  fact  that 
the  said  terrace  property  could  be  procured 
for  plaintiff  from  the  said  bank  at  a  net  price 
of  $19,110  upon  which  plaintiff's  said  vacant 
property  would  be  applied  at  a  valuation  of 
$4,000;  that,  after  procuring  said  option  on 
said  terrace  property,  the  defendants  repre- 
soited  to  the  plaintiff  that  the  directors  of 
said  bank  uad  fixed  the  valuation  of  said  ter- 
race property  at  the  sum  of  $20,000,  and  that 
the  said  bank  would  accept  no  lesser  sum, 
and  that  it  could  not  be  procured  In  exchange 
for  plaintiff's  said  vacant  property  for  less 
than  the  sum  of  $20,000. 

"(6)  The  plaintiff  believed  the  representa- 
tions so  made  to  him  by  the  said  defendants, 
and  was  deceived  thereby,  and  relying  there- 
on, and  in  ignorance  of  the  facts,  authorized 
the  defendants  to  procure  for  him  the  said 
terrace  property  from  the  said  bank  for  the 
sum  of  $20,000,  the  bank  to  take  the  plain- 
tiff's said  vacant  property  in  exchange  and 
in  part  payment  at  the  agreed  valuation  of 
$4,000. 

"(7)  The  terrace  property  could  have  been 
procured  by  defendants  for  plaintiff  for  the 
sum  of  $19,110  in  exchange  for  plaintiff's 
vacant  property  taken  in  part  payment  at  a 
valuation  of  $4,000. 

"(8)  The  Citizens'  Savings  Bank  received 
only  $19,110  for  said  terrace  property  and 
accepted  in  exchange  plalntifTs  vacant  prop- 
erty at  a  valuation  of  $4,000;    and  the  de- 


fendants received  and  converted  to  their  own 
use  $890  of  the  money  paid  by  plaintiff  for 
the  terrace  property  in  such  exchange. 

"(9)  The  price  of  the  terrace  pr<^>erty  in 
excess  of  $19i,ll0  was  fixed,  not  by  the  bank. 
but  by  the  defendants. 

"(10)  The  plaintiff  did  not  know  the  defend- 
ants were  to  receive  any  commission  from 
the  Citizens'  Savings  Bank  or  any  profit  on 
the  terrace  property  on  account  of  the  trans- 
action. 

"(11)  Before  the  plaintiff  learned  of  the 
fact  that  defendants  had  received  any  com- 
mission from  the  Citizens'  Savings  Bank  or 
any  profit  on  the  terrace  property  on  account 
of  the  transaction,  defendants  claimed  from 
plaintiff  6  per  cent  commission  on  the  $4,000 
valuation  at  which  plaintiff's  vacant  prop- 
erty had  been  accepted  by  the  Citizens'  Sav- 
ings Bank,  and  the  plaintiff  while  still  igno- 
rant of  the  fact  that  the  defendants  had  re- 
ceived any  commission  from  the  Cltlzais' 
Savings  Bank,  or  any  profit  on  said  terrace 
property,  and  while  Ignorant  of  the  fact  that 
the  defendants  had  received  or  convoted 
to  their  own  use  any  part  of  the  money  paid 
by  the  plaintiff  to  said  Citizuis'  Savings 
Bank  on  account  of  said  transaction,  paid 
the  defendants  the  sum  of  $200  as  their  com- 
mission in  the  premises. 

"(12)  The  procuring  of  said  option  of  par- 
chase  by  the  defendants  and  the  withholding 
of  knowledge  thereof  from  the  plaintiff,  and 
the  withholding  from  the  plaintiff  the  fact 
that  the  said  terrace  property  could  be  pro- 
cured for  him  from  said  bank  at  a  net  price 
of  $19,110  and  in  partial  exchange  for  plaln- 
tifTs said  vacant  property  at  a  valuation  of 
$4,000,  and  the  representations  so  made  to 
the  said  plaintiff  by  the  defendants,  and  Uie 
defendants'  said  concealment  of  facts,  con- 
stituted a  fraud  upon  the  plaintiff  by  the 
said  defendants. 

"(13)  The  plaintiff  acted  herein  with  due 
diligence  after   the  discovery  of  the   facts. 

"(14)  At  the  time  Exhibit  13  was  signed  and 
at  the  time  the  transaction  in  question  was 
consummated  there  was  outstanding  a  mort- 
gage of  $8,000,  bearing  6  per  cent,  interest, 
which  still  had  considerable  time  to  run  be- 
fore maturity.  That  defendants  paid  $80  or 
thereabouts  as  a  penalty  for  the  taking  up 
of  said  mortgage  befoVe  maturity,  and  $20 
or  thereabouts  as  the  difference  In  int«%st 
between  the  rate  borne  by  the  then  existing 
mortgage  and  the  mortgage  given  by  Hogle 
pending  the  disposition  by  defendants  of 
the  said  Hogle  mortgage. 

"(15)  I  further  find  that  the  payment  of  said 
penalty  and  Intelsat  was  made  by  defend- 
ants in  the  furtherance  of  their  purpose  and 
design,  and  in  carrying  out  the  fraudulent 
transaction  by  means  of  which  they  wer« 
seeking  to  obtain  a  secret  profit  upon  the  ter- 
race property,  and  I  therefore  find  that  this 
payment  is  immaterial  to  the  Issue,  and  has 
no  bearing  whatever  upon  the  rights  of  the 
parties  berdn. 
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"(IQ)  I  further  find  that  defendants  were 
not  reimbursed  by  plaintiff  for  said  payment, 
and  that  they  were  not  entitled  to  reimburse- 
ment, for  the  reasons  above  stated. 

"(17)  PlaintlfC  Kare  defendants  a  note  and 
mortgage  for  $8,000  on  the  terrace  property 
jit  6  per  cent  for  five  years,  which  said  note 
.and  mortgage  were  afterwards  negotiated 
by  defendants,  and  npon  which  note  defend- 
ants are  still  obligated  as  indorsers,  bat,  in 
connection  therewith,  I  further  find  that  the 
procuring  of  said  note  and  mortgage  by  de- 
fendants was  for  the  purpose  of  enabling 
them  to  carry  through  the  deal  between  the 
plaintiff  and  the  Citizens'  Savings  Bank,  and 
was  in  furtherance  of  their  purpose  and  de- 
sign to  obtain  a  secret  profit  from  the  sale 
of  said  terrace  property,  and,  by  reason 
thereof,  defendants  acquired  no  rights  from 
-the  plaintiff  on  account  of  said  obligations, 
as  indorsers  of  said  note,  and  the  fact  is 
Immaterial  to  the  issues  involved  in  this  pro- 
ceeding. 

"(18)  Eight  thousand  dollars,  being  the 
jnoney  used  by  plaintiff  In  paying  the  cash  dif- 
ference between  the  value  of  the  vacant  prop- 
erty and  the  terrace  property,  was  paid  from 
trust  funds  belonging  to  an  estate  of  which  he 
was  the  administrator,  the  benefldaries  be- 
ing his  children.  The  titie  to  the  terrace 
property  taken  in  the  transaction  was  taken 
In  plaintiff  personally,  and  that  plaintiff  pri- 
or to  the  beginning  of  this  suit  executed 
deeds  of  said  property  to. his  children,  which 
said  deeds  were  not  recorded  and  were  exe- 
cuted for  the  purpose  of  protecting  his  chil- 
dren in  case  of  his  decease  prior  to  the  final 
settiement  of  said  estate.  The  transaction 
between  the  plaintiff  and  defendants  was 
consummated  In  other  words  in  the  individ- 
ual capacity  of  the  plaintiff,  for  which  he 
used  trust  funds  In  his  possession. 

"The  conclusions  of  law  necessarily  fol- 
lowing, in  my  Judgment,  are  herewith  ap- 
pended: 

"Findings  of  Law, 

"{!)  The  plaintiff  is  entiUed  to  recover 
under  the  special  count  alleging  fraud  the 
$890  received  by  the  defendants  from  the 
money  paid  by  plaintiff  for  the  .terrace  prop- 
erty, this  being  the  difference  between  the 
price  paid  by  plaintiff,  $20,000,  and  the  price 
fixed  by  the  bank,  $19,110. 

"(2)  The  plaintiff  is  entitied  to  recover 
back  the  $200  commission  paid  by  him  to  de- 
fendants. 

•'(3)  The  plaintiff  is  entitled  to  recover  5 
per  cent  interest  on  both  the  sums  above 
mentioned  from  AprU  4,  1007. 

"(4)  The  plaintiff  is  entitled  to  recover  In 
All  as  of  April  26,  1909,  the  sum  of  $1,206, 
with  costs  to  be  taxed." 

Defendants  excepted  to  the  Judgment  en- 
tered, and  to  the  findings  of  fact  and  law, 
and  to  the  refusal  to  find  the  facts  and  law 
as  requested  by  defendants  in  due  form. 
There  are  17  assignments  of  error. 


While  defendants  assign  «rror  becansa 
of  the  refusal  of  the  court  to  find  the  facts 
as  requested,  they  do  not  discuss  that  ques- 
tion, evidently  because  of  the  well-known 
rule  that  where  a  case  is  tried  by  the  court, 
It  is  the  exclusive  province  of  the  Judge  to 
pass  upon  the  testimony,  and  to  draw  infer- 
ences therefrom ;  and,  when  findings  of  fact 
proposed  by  a  party  are  refused,  such  refusal 
Is  not  subject  to  review  in  this  court  Beal 
V.  Polhemus,  67  Mich.  130,  84  N.  W.  {$32. 

The  assignments  of  error  are  grouped  and 
discussed  by  defendants'  counsel  under  three 
heads,  as  follows: 

(1)  The  undisputed  evidence  shows  that, 
before  the  plaintiff  made  the  exchange  of 
lands,  he  knew  that  the  defendants  were 
acting  as  agents  for  the  bank,  as  well  as  for 
himself,  and  that  he  made  the  agreement  for 
exchange  with  them  as  such  agents,  so  that 
a  Judgment  should  have  been  entered  for  the 
defendants. 

(2)  The  Judgment  Is  Inconsistent  in  In- 
cluding both  damages  for  fraud  in  procur- 
ing the  exchange,  and  recovery  of  commis- 
sions paid  for  effecting  the  exchange. 

(3)  Upon  the  undisputed  evidence,  the 
damage  awarded  for  fraud,  being  the  differ- 
ence between  the  purchase  price  paid  by  the 
plaintiff,  and  the  amount  thereof  retained 
by  the  bank,  was  excessive ;  for,  aa  the  bank 
was  liable  to  defendants  for  a  commission 
in  event  of  a  sale  to  the  plaintiff,  he  could 
not  have  obtained  the  property  from  the 
bank  for  the  net  amount  which  the  bank  re- 
tained on  the  sale  as  mad& 

1.  We  think  that  defendants'  counsd  In 
his  first  point  assumes  what  the  evidence  and 
findings  do  not  warrant  when  he  says  that  i 
the  plaintiff  knew  "that  defendants  were 
acting  as  agents  for  the  bank  as  well  as  for 
himself,  and  that  he  made  the  agreement  for 
exchange  with  them  as  the  bank's  agent" 
There  was  evidence  that  the  plaintiff  sup- 
posed that  the  defendants  were  acting  for 
him,  and  in  his  interest  In  getting  the  price 
at  which  the  bank  would  convey  the  prop- 
erty, and  that  the  plaintiff  refused  to  sign 
any  agreement  with  defendants'  'names  ap- 
pearing as  agents  of  the  Imuk,  and  that  he 
wanted  an  option  directly  from  the  bank  to 
him,  and  that  it  was  so  dfawn  at  first.  The 
circuit  Judge  refused  to  find  the  facts  and 
law  to  support  this  argument,  and  counsel 
cannot  here  complain  of  such  refusal.  The 
evidence  of  Mr.  Tlllotson,  the  cashier  of  the 
bank,  that  there  was  no  contract  of  employ- 
ment, so  far  as  he  knew,  between  the  bank 
and  the  defendants  whereby  they  were  to  act 
for  the  bank,  is  very  significant  The  plain- 
tiff supposed  from  the  representations  of  de- 
fendants that  he  was  to  pay  the  bank  $20,000 
for  its  property.  The  fact  was  that  the  bank 
had  agreed  to  sell  to  defendants  or  their 
assigns  for  $19,110,  which  fact  the  defend- 
ants kept  from  the  plaintiff,  although  they  at 
all  times  claimed  to  the  plaintiff  that  they 
were  acting  in  his  Interest    It  cannot  be 
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dalmed  that  the  defendants  were  acting 
for  the  bank  In  any  capacity.  They  failed 
to  agree  upon  terms  by  which  they  might 
represent  the  bank  in  the  transaction,  and 
became  option  purchasers  of  the  property, 
and,  without  disclosing  the  facts  to  the  plain- 
tiff, continued  the  negotiations,  still  claim- 
ing to  act  as  the  plaintiff's  agents  in  the  mat- 
ter; their  Interests  being  plainly  In  conflict. 
The  law  will  not  permit  a  man  to  act  In  a 
dual  capacity,  and  the  two  positions  of  prin- 
cipal and  agent  are  Inconsistent  with  each 
other.  Humphrey  v.  Eddy  Transportation 
Ck).,  107  Mich.  163,  65  N.  W.  13.  In  this  case 
It  was  held  that  an  agent  for  the  sale  of 
property  loses  his  right  to  commission  from 
his  principal  where  he  does  not  disclose  the 
fact  that  a  corporation  in  which  he  Is  in- 
terested as  a  stockholder  and  director  is  the 
real  purchaser,  and  that  the  nominal  pur- 
chaser, who  has  a  valuable  contract  with 
the  seller  dependent  upon  the  making  of  the 
sale,  is  furnishing  a  large  bonus  towards  the 
purchase.  See  authorities  cited.  This  rea- 
soning applies  with  still  greater  force  where 
the  parties  pretending  to  act  as  agents  are 
themselves  interested  as  a  principal  in  the 
transaction.  1  Am.  &  Eng.  Ency.  (2d  Ed.) 
1072,  and  note.  An  agent  will  not  be  al- 
lowed to  place  himself  in  a  position  in  which 
his  duty  and  Interest  conflict,  or  be  permit- 
ted to  make  a  secret  profit  out  of  the  agency. 
In  this  state  this  principle  is  applied  to 
public  ofBcers,  administrators,  agents,  etc. 
Beaublen  v.  Poupard,  Har.  206;  Walton  v. 
Torrey,  Har.  258;  Ames  t.  Booming  Co.,  11 
Mich.  139,  83  Am.  Dec.  731 ;  People  v.  Town- 
ship Board,  11  Mich.  222;  E.  &  P.  M.  Ry. 
Co.,  14  Mich.  477 ;  Humphrey  v.  Eddy  Trans- 
portation Co.,  supra;  McNutt  t.  Dlx,  83 
Mich.  328,  47  N.  W.  212,  10  L.  R.  A.  660; 
Leathers  v.  Canfleld,  117  Mich.  277,  75  N. 
W.  612,  45  L.  R.  A.  33.  As  this  principle  is 
elementary,  we  refrain  from  citing  further 
authorities. 

2.  In  view  of  section  10,421,  Comp.  Laws, 
and  the  decisions  thereunder,  we  cannot 
agree  with  counsel  for  defendants  as  to  the 
claimed  Inconsistency  in  permitting  a  recov- 
ery for  the  $890,  and  also  for  the  Item  of 
$200,  which  latter  was  paid  in  ignorance 
of  the  fraudulent  contract  of  the  defendants. 
A  special  count  as  to  the  larger  claim  might 
properly  be  united  with  the  common  counts. 
The  smaller  item  it  seems  to  us' could  be  re- 
covered under  the  common  counts  and  bill 
of  particulars  as  money  which  in  equity  and 
good  conscience  belonged  to  the  plaintiff. 
Hallett  V.  Gordon,  128  Mich.  364,  87  N.  W. 
261 :  First  Nat  Bank  of  Ovid  v.  Steel,  136 
Mich.  688,  Se  N.  W.  780.  The  proposition 
that  the  defendants  could  not  have  enforced 
payment  of  the  commission  seems  to  be  sup- 
ported by  abundant  authority.  Mechem  on 
Agency,  i|  454.  45.5,  072 ;  Scrlbner  v.  Collar, 
40  Mich.  875,  29  Am.  Rep.  541;    M<J>onald 


V.  Maltz,  94  Mich.  172,  53  N.  W.  106S»  34 
Am.  St.  R«p.  331;  Phlnney  v.  HaU,  lOl 
Mich.  451,  5»  N.  W.  814;  Humphrey  v.  Eddy 
Transportation  Co.,  supra ;  Hannan  t.  Pren- 
tia,  124  Mich.  417,  83  N.  W.  102;  Woods  v. 
Palmer,  161  Mich.  80,  115  N.  W.  242.  On 
principle  and  authority,  the  plaintiff  is  en- 
titled to  recover  for  the  money  paid  by  him 
to  the  defendants,  to  which  they  were  not 
entitled,  and  the  payment  of  which  could 
not  have  been  enforced  by  them  under  the 
facts  found  by  the  circuit  judge.  Mecbem 
on  Agency,  797,  T08;  1  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1102,  and  notes;  Campbell 
V.  Baxter,  41  Neb.  736,  60  N.  W.  90,  citing 
many  cases;  Lockwood  v.  Halsey,  41  Kan. 
166,  21  Pac.  98;  Cannell  v.  Smith,  142  Pa. 
25,  21  AtL  793,  12  L.  R.  A.  393.  This  right 
rests  upon  the  ground  of  public  policy. 

8.  In  support  of  defendants'  third  point 
counsel  cites  the  case  of  Montross  v.  E>ldy, 
94  Mich.  100,  53  N.  W.  916,  34  Am.  St  Rep. 
323.  That  case  holds  that  a  broker  who 
simply  brings  the  parties  together,  and  ba-s 
no  hand  In  the  negotiations  between  them. 
they  making  their  own  bargain  vrlthout  his 
aid  or  interference,  can  legally  receive  com- 
pensation from  both  of  them,  although  each 
was  ignorant  of  his  employment  by  the  other. 
This  is  a  sound  doctrine,  but  we  are  unable 
to  see  its  applicability  to  the  facts  of  this 
case.  The  bank  was  not  liable  to  defend- 
ants for  a  commission  under  the  option.  The 
relation  of  the  parties  and  the  circumstances 
surrounding  the  transaction  have  been  so 
fully  stated  that  repetition  Is  unnecessary. 
Suffice  It  to  say  that  the  defendants  con- 
ducted the  negotiations  in  so  far  as  the  plain- 
tiff was  concerned  entirely,  claiming  to  act 
in  his  interest  and  for  him  In  getting  the 
bank  property  as  cheaply  as  possible.  They 
became  Independent  optional  purchasers  of 
this  property  from  the  bank  for  $19,110, 
and  without  disclosing  the  facts  to  the  plain- 
tiff. The  circuit  judge  found  upon  the  evi- 
dence that  supported  such  finding  that  they 
fraudulently  advised  the  plaintiff  that  the 
directors  of  the  bank  had  fixed  the  price  at 
$20,000,  whereas  In  truth,  the  defendants 
fixed  that  price.  These  facts  were  kept  from 
the  plaintiff's  knowledge,  to  his  damage. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


STATE  V.  ROSENFIELD  et  aL 
(Supreme  Court  of  Minnesota.    July  1,  1910.) 

(Svttabtu  by  the  Court.) 
conbtitutiowai.  law  (8  208*)— i wf ants  (61 
12,   13,   20*)— Pebmittino  Minob   to   Fme- 
QUENT  "Dance  House"— PB08EOunow—€UF- 

FICIENCT    OT    CoirPLAINT — iNSTRUCnOITS  — 

SnrFiciENGT  or  Bvidenox— Poucs  Powcs 

— UHDTOBinTT. 

The  defendants  were  convicted  of  the  of- 
fense of  permitting,  contrary  to  Rev.  Laws 
1905,  f  4936,  a  person  under  the  age  of  21  years 
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to  be  and  remain  la  a  dance  house  condncted 
by  them.  BM,  that  the  statute  ia  a  proper 
exercise  of  the  police  power;  that  it  Is  not 
class  legislation ;  that  a  "dance  house,"  as  the 
t«rm  ia  used  in  the  statute,  is  a  place  main- 
tained for  promiscuous  and  public  dancinf,  the 
rule  of  admission  to  which  is  not  based  upon 
personal  selection  or  invitation;  that  the  com- 
plaint states  a  cause  of  action;  that  the  trial 
court  did  not  err  in  its  instructions  to  the  juij ; 
and  that  the  verdict  is  sustained  by  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec.  Dig.  J  208;*  Infants,  Gent.  Dig. 
H  13,  14,  20;  Dea  Dig.  ||  12,  13,  20.*J 

Appeal  from  Municipal  Ooort  vi  Hlnneapo- 
Us;   Cw  li.  Smith,  Judge. 

L.  J.  Rosenfleld  and  others  were  convicted 
of  permitting  a  person  under  21  years  old  to 
remain  in  a  dance  house,  and  they  appeal 
from  an  order  denying  a  new  trial.    ASLrmed. 

Geo.  W.  Caldwell,  for  appellants.  Frank 
Healy  and  John  A.  DaU,  for  the  State. 

START,  C.  J.  The  defendants  were 
diarged  by  comidalnt  in  the  municipal  court 
of  the  city  of  Minneapolis  with,  the  offense  of 
permitting,  on  March  20,  1909,  a  person  un- 
der the  age  of  21  years  to  be  and  to  remain 
In  a  dance  bouse  owned  and  managed  by 
tbem.  The  prosecution  was  based  upon  Rev. 
Laws  1906,  f  4936,  which  Is  as  follows: 
"Whoever  permits  any  person  under  the  age 
of  21  years  to  be  or  remain  in  any  dance 
house,  concert  saloon,  place  where  intoxi- 
cating liquors  are  sold  or  given  away,  or  in 
any  place  of  entertainment  injurious  to  the 
morals,  and  owned,  kept  and  managed  by 
him  In  whole  or  In  pert,  •  ♦ .  ♦  shall  be 
guilty  of  a  misdemeanor.  •  •  •"  There 
was  a  trial  by  Jury,  and  a  verdict  of  guilty 
agaUuit  each  of  the  defendants,  and  they  ap- 
pealed from  an  order  denying  their  motion 
for  a  new  trial. 

1.  The  first  contention  of  the  appellants  Is 
that  the  complaint  does  not  charge  a  public 
offense.  The  here  material  allegations  of  the 
complaint  are  these:  On  March  20,  1909, 
within  the  coriwrate  limits  of  the  city  of 
Minneapolis  the  defendants  did  unlawfully 
permit  Marie  O'Conners  to  be  and  to  remain 
in  the  premises  known  as  No.  401  Wash- 
ington Avenue  South,  then  being  a  dance 
ball  owned,  kept,  and  managed  by  them,  and 
Marie  O'Conners  then  being  a  person  under 
the  age  of  21  years,  to  wit,  of  the  age  of  IC 
years,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

It  Is  urged  that  the  complaint  does  not  Jn 
any  way  describe  the  character  of  the  dance 
house,  nor  does  it  allege  that  It  was  a  place 
Injurious  to  morals;  hence  It  does  not  charge 
a  public  offense,  for  the  reason  that  the  stat- 
ute applies  only  to  dance  houses  In  which 
intoxicating  liquors  are  sold  and  to  those 
which  are  injurious  to  morals.  The  statute 
cannot  be  so  constmed,  for  Its  express  lan- 
guage makes  it  an  offense  to  permit  persons 
under  the  age  of  21  years  to  be  or  remain  In 


any  one  of  tbe  four  qiecifled  places,  namely, 
a  dance  house,  a  concert  saloon,  a  place 
where  Intoxicating  liquors  are  sold  or  given 
away,  and  any  ^ce  of  entertainment  in- 
jurious to  morals.  If  the  offense  be  for  per- 
mitting a  minor  to  remain  in  a  place  other 
than  a  dance  house  or  concert  aaloon,  it  is 
clear  that  the  complaint  must  diarge,  either 
that  intoxicating  liquors  were  sold  or  given 
away  at  such  place,  or  that  the  place  was 
one  Injurious  to  morals.  But  it  Is  cletu:  from 
the  language  of  the  statute  that  dance  houses 
and  concert  saloons  are  within  its  prohibi- 
tion, whether  or  not  in  fact  they  are  con- 
dncted in  a  manner  injurious  to  morals.  It 
Is  evident  that  the  Legislature,  in  enacting 
the  statute,  was  satisfied  that  the  tendency 
of  dance  houses  and  concert  saloons  as  ordi- 
narily conducted  was  the  corruption  of 
youth,  and  in  the  ezerdse  of  the  police  pow- 
er of  the  state  it  decided  tliat,  without  refer- 
ence to  the  manner  in  which  they  might  be 
conducted,  young  persons  should  not  be  per- 
mitted to  be  or  remain  therein.  It  is  true, 
as  claimed  by  defendants'  counsel  In  this 
connection,  that  the  statute  does  not  define 
a  dance  house;  but  in  the  absence  of  such 
a  definition  the  term  must  be  construed  in 
accordance  with  its  ordinary  usage.  So  con- 
struing it,  a  dance  bouse  is  a  place  maintain- 
ed for  promiscuous  and  public  dancing,  the 
rule  of  admission  to  which  \b  not  based  up- 
on personal  selection  or  invitation.  The  gist 
of  the  offense  as  defined  by  the  statute  is  the 
permitting  of  persons  under  21  years  of  age 
to  be  or  remain  in  a  dance  house.  This  is  a 
sufficient  definition  of  the  offense.  The  com- 
plaint charges  the  offense  in  the  language  of 
the  statute,  and  thereby  sets  forth  all  the 
essential  elements  necessary  to  constitute 
the  offense;  hence  the  complaint  states  a 
cause  of  action  If  the  statute  is  a  yalid  one. 
State  T.  Abrlsch,  41  Minn.  41,  42  N.  W.  543; 
State  y.  Howard,  66  Mina  300,  68  N.  W. 
1096,  34  L.  R.  A.  178,  61  Am.  St.  Rep.  403. 

The  defendants,  however,  contend  that  the 
statute  is  unconstitutional,  because  It  Is  not 
a  proper  exercise  of  the  police  power.  It 
clearly  Is.  "Public  dance  lialls  easily  become 
centers  of  vice,  and  are  made  the  subject  of 
special  provisions,  •  •  •  and^may  be  en- 
tirely forbidden."  Freund,  Police  Power,  f 
250. 

Again,  it  is  urged  that  the  statute  Is  class 
legislation,  and  unconstitutional,  in  that  It 
"discriminates  between  women  who  have  ar- 
rived at  the  age  of  majority,  under  the  age  of 
21,  and  those  over  the  age  of  21."  TTie  pur^ 
pose  of  the  statute  is  to  protect  the  youth  of 
the  state  from  corrupting  influences,  and  it 
was  necessary  for  the  Legislature  to  fix  an 
age  limit  It  was  a  matter  of  legislative  dis- 
cretion whether  such  limit  should  be  the 
common-law  limit  of  minority,  and  apply 
alike  to  the  youth  of  both  sexes,  or  whether 
a  distinction  should  be  made  of  females  by 
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fixing  the  age  limit  of  females  at  18  yeara, 
the  statutory  limit  of  minority  o<  femolea. 
The  fact  that  the  Legislature  did  not  make 
such  distinction  effords  no  ground  for  in- 
ferring that  the  statute  is  an  arbitrary  ex- 
ercise of  tiie  police  power,  or  an  Improper 
classlflcation,  for  It  applies  alike  to  all  per- 
sons, male  and  female,  under  the  age  of  21 
years.  It  foUowB  that  the  statute  is  con- 
Btitutional,  and  that  the  complaint  charges 
a  public  offense. 

2.  It  is  also  contended  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict  of 
guilty.  There  fvas  evidence  tending,  to  show 
that  public  dances  were  conducted,  at  the 
place  named  in  the  complaint,  by  the  defend- 
ants i)er80nally  as  proprietors  and  managers, 
for  several  months;  that  ];H:omiscuous  crowds 
gathered  at  such  dances,  sometimes  as  many 
as  200;  that  the  dances  were  open  to  all 
women,  without  admission  fee  or  escort,  and 
they  came  and  went  without  inquiry  or  re- 
straint during  the  hours  for  dancing,  which 
were  between  8:30  o'clock  p.  m.  and  mid- 
night; that  Marie  O'Connera,  the  person 
named  In  the  complaint,  who  was  less  than 
17  years  of  age,  attended  the  dances  regular- 
ly for  some  three  months,  to  the  personal 
knowledge  of  both  defendants,  and  usually 
remained  until  closing  time;  that  she  was 
present  at  the  dance  on  the  evening  named 
in  the  complaint,  to  the  personal  knowledge 
of  the  defendant  Brooks,  but  It  does  not  ap- 
pear from  the  evidence  that  the  defendant 
Bosenfleld  was  present  at  the  dance  on  this 
particular  night;  that  there  were  no  restric- 
tions as  to  who  sbould  be  admitted  to  the 
dances,  except  the  men  alone  were  charged 
an  admission  fee;  and  further,  that  the  as- 
sociations of  this  particular  dance  bouse 
were  vile.  It  Is  insisted  that  the  evidence  is 
wholly  insufficient  to  warrant  the  conviction 
of  the  defendant  Bosenfleld,  because  he  was 
not  present  at  the  dance  on  the  night  alleged 
In  the  complaint  He  was,  however,  one  of 
the  proprietors  end  managers  of  the  dance 
house,  and  had  been  frequently  in  charge  of 
the  dances  when  Marie  O'Connera  was  pres- 
ent The  evidence  is  sufficient  to  sustain  the 
verdict  as  to  each  of  the  defendants. 

8.  The  last  alleged  error  to  be  considered 
Is  that  the  trial  court  erred  in  refusing  cer- 
tain requested  Instructions  and  in  its  charge 
as  given.  'Hie  defendants  requested  the 
court  to  give,  witii  other  similar  requests, 
the  following: 

-  "In  order  that  yon  may  find  both  of  the  de- 
fendants guilty,  it  will  be  necessary  that  you 
find  that  both  of  them  knew  that  the  minor, 
Marie  O'Conners,  was  present  in  the  dance 
hall  on  tiie  night  of  March  20,  1800;  that 
they  were  both  present  themselves,  and  per- 
mitted her  to  be  or  remain  therein. 

"In  order  that  you  may  find  either  of  the 
defendants  guilty,  it  vrtll  be  necessary  for  you 
to  find  that  such  guilty  party  knew,  or  ought 
to  have  known,  from  the  appearance  of  the 


witness  Marie  O'Conners,  that  she  was  a 
minor. 

"If  yoQ  do  not  find  that  the  def  aidants,  or 
eitlis  of  them.  Intended  to  violate  the  law, 
you  oannet  fiiLd  them,  or  either  of  tiiemr 
guilty." 

These  requests  yren  properly  refused,  for 
it  was  not,  under  the  evidence,  necessary  as 
a  matter  of  law,  in  order  to  convict  both  de- 
fendants, that  both  should  have  tyoea  physic- 
ally present  and  have  known  that  Marie 
OMI^nners  was  present  at  the  dance  on  ttie- 
night  of  March  20,  1909.  The  other  two  re- 
quests did  not  state  the  law  of  the  case,  for 
the  statute  does  not  make  the  knowledge  of 
the  defendants  an  essential  element  of  the 
otrense.  State  v.  Heck,  23  Minn.  549;  State 
V.  O'Connor,  68  Minn.  193,  59  N.  W.  999; 
State  V.  Sodlni,  M  Minn.  444,  87  N.  W.  1130; 
State  V.  Edwards,  94  Minn.  225,  102  N.  W. 
697,  69  li.  B.  A.  667;  State  ▼.  Quackenbush, 
98  Minn.  615-621,  108  N.  W.  953. 

T^e  instructions  given,  to  which  exception 
was  taken  by  the  defendants,  were  not  ec- 
loneous. 

Ordor  affirmed. 


STATE  ex   rel.  HOLDBIDGH  v,  PROBATE 

COURT  OF  HENNEPIN  COUNTY. 

(Supreme  Court  of  Minnesota.     July  X,  1910.) 

(Syllaiui  by  the  Court.) 

Taxatiott   (g  886%*)  — Inhebitawcs  Tax  — 

Bate. 

Inheritance  tax  statute  (Laws  1905,  c  2SS 
[Rev.  Laws  Supp.  1909,  {  1038,  snbsecs.  1  and 
2])  constraed,  end  held,  that  inheritance  taxes 
most  be  computed  in  all  cases  upon  the  tme 
value  of  the  Inheritance  above  on  exemption 
of  $10,000;  that  when  such  valuation  is  less 
than  $50,000  the  tax  rate  thereon  is  IH  per 
cent ;  that  when  such  valuation  is  $50,000,  or 
over,  and  leas  than  $100,000,  the  rate  is  3  per 
cent ;  and  that  when  such  valuation  is  $100,- 
000,  or  over,  the  rate  is  5  per  cent 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  g  886%.*] 

Certiorari  by  the  State,  on  the  relation  of 
Bachel  H.  Holdrldge.  to  the  Probate  Court 
of  Hennepin  County,  to  review  an  order  of 
such  court  Order  reversed,  and  case  re- 
manded. 

Helllwell,  Keyes  &  Carroll,  for  relator. 
George  T.  Simpson  and  O.  Louis  Weeks,  for 
respondent 

8TABT,  C  X  Certiorari  to  review  an  or- 
der of  the  probate  court  of  the  county  of 
Hennepin,  determining  the  rate  and  amoont 
of  the  inheritance  tax  upon  a  legacy  to  the 
relator  herein  as  sole  benefldary  under  her 
mother's  will.  The  total  value  of  the  legacy 
was  $58,343.06,  from  which  the  exemption  of 
$10,000  was  deducted,  leaving  $48,343.06 
subject  to  the  tax.  The  probate  court  deter- 
mined the  rate  of  the  tax  to  be  8  per  coit, 
and  accordlns^  found  the  amount  of  the  tax 
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to  be  $1,460.29.  It  1b  the  contention  of  the 
relator  that  this  was  error,  In  that  the  rate 
shonld  have  been  limited  to  VA  pcr  cent., 
and  the  amount  of  the  tax  to  $726.15.  Wheth- 
er the  rate  should  hare  been  1%  per  cent  on 
the  amount  of  the  legacy,  or  subject  to  the 
tax  of  3  per  cent,  is  the  question  presented 
by  the  record  for  our  decision.  A  solution  of 
the  question  calls  for  a  construction  of  the 
prorislons  of  oar  inheritance  tax  statute 
(sections  1,  2,  c.  288,  Laws  1906  [Rev.  Laws 
Supp.  1909,  i  1038]): 

"Section  1.  A  tax  shall  be  and  is  hereby  im- 
posed upon  all  inheritances,  devises,  bequests, 
legacies  and  gifts  of  every  kind  and  descrip- 
tion, of  any  and  all  persons  and  corporations, 
the  value  of  which  exceeds  ten  thousand  dol- 
lars, and  upon  such  excess  only. 

"Sec.  2.  Such  tax  shall  be  computed  upon 
the  full  and  true  value  of  such  inheritance, 
devise,  bequest,  legacy  or  gift,  above  such  ex- 
cess, at  the  OFoUowlng  rates,  viz.:  (1)  When 
such  valuation  is  over  ten  thousand  dollars 
and  liesB  than  fifty  thousand  dollars,  the  rate 
shall  be  one  and  one-half  per  cent  thereof. 
(2)  When  such  valuation  is  over  fifty  thou- 
sand dollars  or  over  and  less  than  one  hun- 
dred thousand  dollars,  the  rate  shall  be  three 
per  cent  thereof.  (3)  When  such  valuation  is 
one  hundred  thousand  dollars  or  over,  the 
rate  shall  be  five  per  cent  thereof." 

It  is  obvious,  upon  a  mere  reading  of  this 
statute,  that  if  we  adhere  to  its  strict  letter 
it  is  ambiguous  and  Inconsistent;  but  when 
read  and  construed  with  reference  to  the  leg- 
islative intention  manifest  upon  its  face  it 
is  a  consistent  and  workable  statute.  There 
are  certain  of  the  provisions  of  the  statute 
whidi  are  dear  and  definite,  and  disclose  un- 
erringly the  legislative  intention  that  all  in- 
heritances above  a  fixed  exemption  shall  be 
taxed;  that  the  exemption  from  taxation 
shall  be  $10,000 ;  that  Inheritances  shall  foe 
classified,  and  that  the  tax  rate  shall  be  pro- 
gressive according;  to  the  value  of  the  in- 
heritance above  the  exemption ;  that  the  first 
class  shall  include  all  inheritances  which  are 
less  than  $50,000  in  value,  exclusive  of  the 
exemption,  and  that  the  rate  for  this  class 
shall  be  1%  per  cent ;  that  the  second  class 
shall  include  all  inheritances  which  are  $50,- 
000  or  over  in  value,  exclusive  of  the  exemp- 
tion, and  less  than  $100,000.  and  that  the 
rate  for  this  class  shall  be  3  per  cent ;  and, 
farther,  that  the  third  and  last  class  shall  In- 
dade  all  inheritances  which  are  $100,000  or 
over  in  value,  exclusive  of  the  exemption, 
and  that  the  rate  for  this  class  shall  be  6 
per  cent  Now,  if  we  read  the  statute  with 
this  obvious  legislative  intention  in  mind,  it 
Is  apparent  that  there  are  two  verbal  errors 
in  the  language  used.  The  first  one  occurs 
In  the  first  paragraph  of  section  2  in  the  use 
of  the  word  "excess,"  instead  of  the  word 
"exemption."  This  is  apparent  from  a  con- 
sideration of  the  whole  language  of  the  stat- 


ute. The  second  one  occurs  In  Inserting  the- 
words  "over  ten  thousand  dollars  and"  in 
subdivision  1  of  section  2.  The  use  of  these- 
words  was  evidently  an  abortive  attempt  to- 
make  it  clearer  that  $10,000  of  every  inherit- 
ance should  be  exempt  from  the  tax.  The 
words,  however,  are  pali)ably  repugnant  to- 
the  whole  scheme  and  intention  of  the  stat- 
ute, and  are  meaningless  when  read  In  con- 
nection with  the  first  paragraph  of  section  2. 
which  provides  that  the  tax  shall  be  computed 
on  the  vaiu«  of  the  inheritance  above  the  ex- 
emption. It  follows  that  subdivision  1  must 
be  construed  as  if  the  words  "over  ten  thou- 
sand dollars  and"  had  been  omitted  there- 
from. So  construing  the  statute,  we  hold' 
that  Inheritance  taxes  most  be  computed  In 
all  cases  upon  the  true  value  of  the  inherit- 
ance above  an  exemption  of  $10,000;  that 
when  such  valuation  is  less  than  $50,000  tbe- 
tax  rate  thereon  is  1%  per  cent  thereof; 
that  when  such  valuation  is  $50,000  or  over, 
and  less  than  $100,000,  the  rate  is  3  per  cent ; 
that  when  such  valuation  is  $100,000  or  over 
the  rate  is  6  per  cent ;  and,  further,  that  the- 
Inheritance  here  in  question  falls  within  the 
first  class,  and  is  taxable  only  at  the  rate  of 
1^  per  cent,  and  that  the  total  tax  thereon 
is  $725.15,  and  no  more.  State  v.  Bazille.  97 
Minn.  11,  106  N.  W.  93,  6  L.  R.  A.  (N.  S.) 
732.  In  the  case  cited  the  question  of  the- 
proper  construction  of  the  statute  as  to  the 
tax  rate  on  an  inheritance  of  less  than  $50,000^ 
in  value  was  before  the  court,  and  the  stat- 
ute was  construed  as  in  the  case  at  bar.  It 
is  clear,  from  the  opinion  In  the  case  cited 
and  the,  conclusion  reached,  that  it  was  the- 
intention  to  hold  that  a  tax  was  laid  upon 
all  Inheritances  less  than  $50,000  in  value 
above  the  exemption  at  the  rate  of  only  1^ 
per  cent 

Order  reversed,  and  case  remanded,  with 
direction  that  the  tax  on  the  inheritance  in 
this  case  be  computed  and  determined  to  be- 
$725.15,  and  no  more. 


DOSCH  et  al.  v.  ANDRUS  et  aL 
(Supreme  Court  of  Minnesota.    June  24,  UIO.)- 

(SyUaliiti  ly  the  Court.) 
1.  Tbndob   and    Ptjrchaseb    (S    135*)— Con- 

TBACT— CONSTBTJCTION— Dra-BCTB    I.N    Trri.E— 

Refusai.  TO  Pebfobm. 

Defendants  by  written  contract  arreed  to- 
convey  land  to  plaintiffs,  who  paid  defendants 

?;l,(X)0  earnest  money.  On  examination  of  title 
t  appeared  a  right  of  way  bad  been  reserved 
across  the  land  by  a  railway  company,  which 
had  also,  in  conveying  the  land,  done  so  by  two 
deeds  executed  upon  the  same  day  to  the  same 
grantee,  and  each  for  an  undivided  half.  A 
written  demand  was  made  for  a  quitclaim  or 
other  deed  from  the  railway  company. 

[Bid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  135.*) 
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2.  Reservations. 

The  written  contract  msde  no  mention  of 
the  reservation,  and  defendant*  were  bound  to 
give  plaintiff  a  good  title. 

3.  Refubai.  to  Perform. 

The  reservation  of  the  right  of  way  con- 
stituted a  substantial  defecL  which,  if  not  cured 
or  waived,  justified  plaintifa  in  refusing  to  per- 
form. 

4.  Vendor  ahd  PtnoHASER  (|  143*)— Dxfeotb 
m  T1H.B— Waiver. 

The  evidence  was  not  sufficient  to  justify 
a  finding  that  the  curative  deed  demanded  was 
not  desired  to  remedy  the  defect  caused  by  the 
reservation,  but  only  to  remove  a  doubt  as  to 
the  sufficiency  of  the  two  prior  deeds  of  the  rail- 
way company  to  convey  the  entire  property.  It 
was  error,  therefore,  to  permit  the  jury  to  so 
limit  the  scope  of  the  demand,  and  find  a  waiver 
as  to  the  reservation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
(Purchaser,  Cent.  Dig.  SS  267-270;  Dee.  Dig. 
J14S.»] 

6.  Contracts  (S  279*)— Exectutort  CowTHAtn- 
— Rescission — Dauaoes  for  Breach. 

If  a  party  to  an  executory  contract  re- 
nounces it,  tender  of  performance  by  the  other 
party  is  generally  unnecessary ;  but,  in  order 
that  such  other  may  recover  damages  for  a 
breach,  he  must  show  ability  to  perform  on  hia 
part 

[E>1.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §i  1233-1248;    Dec.  Dig.  S  279.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Geo.  Ij.  Bonn,  Judge. 

Action  by  EL  O.  Dosch  and  others  against 
E.  F.  Andrus  and  -others.  Verdict  for  de- 
fendants. From  an  order  denying  a  nevr  tri- 
al, plaintiffs  appeal.    Reversed. 

Harold  Harris  (Masters,  Graves  &  Masters, 
of  counsel),  for  appellants.  A.  B.  Pfau,  Jr., 
and  C.  J.  Laurlsch,  for  respondents. 

O'BRIEN,  J.  On  August  16,  1907,  the  par- 
ties entered  into  a  contract  by  which  plain- 
tiffs agreed  to  purchase  and  defendants  to  sell 
the  south  half  of  a  section  of  land  In  Bay- 
field county.  Wis.  Simultaneously  with  the 
execution  of  the  contract,  plaintiffs  paid  de- 
fendants $1,000  on  account  The  contract  con- 
tained a  provision  that  tf,  on  examination, 
the  title  proved  defective,  defendants  should 
only  be  liable  for  the  return  of  the  amount 
paid  or  obligation  given.  It  appeared  upon 
e.xamlnatlon  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company  acquired 
title  to  the  land  by  a  patent  from  the  state 
of  Wisconsin,  and  by  mesne  conveyances 
title  had  passed  to  Long  &  O'Toole.  The  rail- 
way company  had  conveyed  the  tract  by  two 
deeds,  both  executed  on  the  same  day  to  the 
same  grantee,  and  each  for  an  undivided  one- 
half  of  the  tract  In  the  second  a  strip  100 
feet  in  width  was  reserved  for  right  of  way. 
One  of  the  Intermediate  grantors  reserved  the 
mineral  rights.  The  abstract  was,  at  the  di- 
rection of  plaintiffs,  finally  submitted  to 
°  Higbee  &  Hlgbee,  attorneys,  of  La  Crosse, 
Wis.,  who  rendered  the  following  opinion: 
"In  order  that  the  abstract  Indicate  a  title  In 
Long  &  O'Toole,  it  will  be  necessary  to  show: 


(A)  A  qultdalm  or  other  deed  from  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Railway 
Company.    (B)  A  qultdalm  deed  from  Grove 

B.  Hart  and  the  Northern  Land  &  Realty 
Company,  together  with  a  relinquishment  of 
the  land  contract  mentioned  in  No.  10  of  the 
abstract;  original  contract  to  be  attached. 
(C)  A  certificate  from  the  derk  of  the  circuit 
court  covering  the  statements  in  Nos.  11  and 
12,  which  said  certificate  should  specifically 
state  that  there  are  no  judgments  against  the 
Chicago,  St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company,  the  White  River  Lumber  Com- 
pany, Frank  M.  Long,  John  OToole,  North- 
em  Land  '<k  Realty  Company,  and  Grove  B. 
Hart" 

On  October  12th  defendant  Andras  wrote 
to  Hlgbee  &  Higbee,  stating  that  he  had  com- 
plied with  all  of  their  requirements,  with  the 
exception  of  the  deed  from  the  railway  com- 
pany, and  suggesting  a  waiver  of  that  require- 
ment, but  saying  further:  "If  you  still  deem 
it  a  matter  of  vital  importance,  we  will  en- 
deavor to  obtain  this  quitclaim  from  the 
Omaha,  and  wish  at  the  same  time  that  yon 
would  write  us  your  reasons  for  making  this 
request"  On  October  16th  Higbee  &  Higbee 
wrote  defendant  Andrus,  on  behalf  of  the 
plaintiffs,  stating  that  plaintiffs  had  found 
the  lands  misrepresented  to  them,  "and  for 
this  reason,  and  the  further  reason  that  yoa 
have  failed  to  perfect  the  title  to  said  lands, 
they  withdrew  their  application  for  the  pur- 
chase thereof,  and  demand  that  yoa  repay 
them  the  sum  of  $1,000  which  has  been  paid 
upon  said  contract"  Andrus  replied,  deny- 
ing the  claims  of  plaintiffs  as  redted  in  the 
letter  of  Higbee  &  Hlgbee,  exciting  the  deed 
already  referred  to.    On  November  14th  R 

C.  Higbee  wrote  to  defendant  Andrus,  in- 
'formlng  him  of  instructions  received  to  com- 
mence suit  unless  settlement  was  made. 
Andrus  replied  again,  reiterating  his  posi- 
tion, and  nothing  further  seems  to  have  been 
done  until  some  time  later,  when  the  follow- 
ing communications  were  exchanged: 

"To  Earle  F.  Andrus:  You  will  please  take 
notice  that  we,  the  undersigned,  have  and  do 
hereby  resdnd  the  contract  made  and  entered 
Into  with  you  on  the  16th  day  of  August, 
1907,  for  the  reason  and  upon  the  grounds: 
First  That  the  condition  and  situation  of 
the  lands  therein  mentioned  and  the  amount 
of  timber  thereon  were  misrepresented  by 
your  agent  who  procured  the  making  of  said 
contract  Second.  For  the  reason  that  you 
have  no  title  to  said  lands,  as  is  shown  by  the 
records  In  the  office  of  the  register  of  deeds 
for  the  county-  of  Bayfldd,  Wisconsin.  Third. 
That  the  deed  under,  through,  and  by  virtue 
of  which  you  dalmed  to  have  title  to  said 
lands  reserves  a  right  of  way  to  the  Chicago, 
St  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany one  hundred  HOC)  feet  wide  ova  and 
across  said  lands,  and  reserves  to  the  White 
River  Lumber  Company  all  mineral  and  all 
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mineral  rights  in  said  lands.  And  we  here- 
by demand  that  you  cancel  and  deliver  up 
said  contract  and  repay  to  us  the  sum  of  one 
thousand  dollars  ($1,000)  paid  by  us  to  you 
thereon.  6.  P.  Basenacb.  J.  E.  Berg.  F.  J. 
Rudolph.  B.  O.  Doscb.  T.  Senz.  Thomas 
Cole." 

"St  Paul,  Minn.,  February  29,  1908. 

"Messrs.  G.  P.  Basenach,  J.  E.  Berg,  F.  J. 
Rudolph,  E.  O.  Dosch,  T.  Senz,  and  Thomas 
Cole,  Cash  ton,  Wisconsin — Gentlemen:  We 
have  received  your  vrritteu  notification,  with- 
out, date,  to  the  effect  that  you  rescind  the 
contract  of  August  16,  1907,  therein  referred 
to.  We  beg  to  say  in  answer:  (1)  That  there 
was  no  misrepresentation  on  our  part,  or  on 
the  part  of  any  agent  of  ours,  in  reference  to 
the  matters  you  mention,  or  any  other  matr 
ters.  The  conditions  and  situation  of  the 
lands  and  the  amount  of  timber  thereon  were 
fully  known  to  you  when  you  made  the  con- 
tract, and  if  any  opinions  in  reference  to  these 
things  were  expressed  by  us,  or  any  agent  of 
ours,  they  correspond  in  all  respects  to  the 
truth.  (2)  That  you  had  the  title  to  the  prop- 
erty examined  and  made  certain  requisitions 
on  us,  with  which  we  complied  at  once.  We 
have  at  all  times  been  ready  to  convey  the 
land  by  good  title  on  your  performing  your 
part  of  the  contract.  (S)  That  the  reserva- 
tion of  right  of  way  and  mineral  rights  were 
fully  understood  by  you  at  the  time  you  sign- 
ed the  contract,  were  waived  by  you,  and 
never  included  in  any  requisitions  made  by 
you.  We  feel  that  you  should  fulfill  your  con- 
tract according  to  its  terms,  and  we  propose 
to  hold  you  liable  for  your  failure  to  do  so. 
We  write  this  in  all  friendliness  and  with  an 
ambition  to  settle  this  matter,  in  which  we 
think  we  have  been  very  badly  treated. 
Yours  truly,  [Signed]  E.  F.  Andrus." 

Although  denied  by  plaintiffs,  there  was 
some  evidence  that  before  entering  into  the 
contract  they  were  Informed  as  to  the  reser- 
yatitms  of  the  right  of  way  and  mineral- 
rights.  In  addition,  a  witness  named  Frink, 
who  throughout  the  transaction  acted  as  de- 
fendants' agent,  testified  that  he,  in  company 
with  one  Brody,  who  was  then  considering 
either  the  purchase  of  the  north  one-half  of 
the  same  section  or  becoming  Interested  with 
the  plaintiffs  in  their  purchase,  presented  the 
abstract  to  Mr.  Hlgbee,  who  upon  examina- 
tion, commented  upon  the  reservations,  and 
was  thereupon  informed  l>y  Mr.  Brody  that 
plaintiffs  knew  of  and  had  waived  'them 
(Frink  corroborated  Brody's  statement) ;  that 
thereupon  Mr.  Hlgbee  Insisted  upon  requiring 
a  deed  from  the  railway  company  to  remove 
any  doubt  which  might  exist  as  to  the  pur- 
pose and  effect  of  the  two  deeds,  each  for  an 
undivided  half,  but  apparently  executed  sl- 
nmltaneonsly.  E^m  this  the  defendants 
claimed  the  defect  caused  by  the  reservations 
bad  been  waived,  and  that  the  quitclaim  deed 
waa  unnecessary  (or  the  purpose  for  which  it 
waa  demanded. 

126N.W^-68 


This  claim  was  submitted  to  the  Jury,  and 
in  doing  80  the  court  said:  'Vrhere  can  be  no 
doubt  that  this  reaerratlon  of  a  right  of  way 
across  these  lands  by  the  Omaha  Company 
was  a  defect  lu  this  title,  and  if  the  plaintiffs 
did  not  know  about  it,  and  it  did  not  occur  to 
them  at  that  time  that  they  had  the  right  to 
insist  that  that  defect  be  cured  by  a  quit- 
claim deed  from  the  Omaha  Company,  and  if 
the  defendants  failed  or  refused  to  cure  that 
defect,  they  had  the  right  to  refuse  to  per- 
form their  contrajct  and  to  recover  back  the 
earnest  money  paid ;  but  I  think  the  contrary 
is  true,  gentlemen,  and  if  the  plaintiffs  knew 
of  this  reservation  of  the  right  of  way  at  the 
time  they  made  this  application,  if  they,  or 
Mr.  Hlgbee,  in  their  behalf,  when  he  made 
this  specification,  did  not  intend  to  demand 
of  the  defendants  that  they  procure  a  con- 
veyance of  the  right  of  way  from  the  Omaha 
Company,  then  there  was  no  defect  in  this 
title  that  would  give  the  plaintiffs  any  right 
to  refuse  to  perform  this  contract  •  •  •  •• 
Again:  "What  did  Mr.  Hlgbee,  acting  for  the 
plalntliTs,  as  you  must  consider  that  he  was 
acting  for  the  plaintiffs,  intend  when  he  de- 
manded of  the  defendants  a  quitclaim  deed, 
or  other  deed,  from  the  Chicago,  St  Paul, 
Minneapolis  &  Omaha  Railway  Company? 
Did  he  intend  that  they  should  procure  a 
deed  conveying  this  right  of  way,  or  only  a 
deed  straightening  out  this  supposed  defect 
arising  from  the  two  deeds  of  the  undivided 
halves?"  Defendants  had  a  verdict  and 
plaintiffs  appeal  from  an  order  denying  a  new 
trial. 

There  is  no  doubt  that  the  vendee  named 
in  a  contract  to  purchase  may  waive  a  de- 
fect in  the  title  of  the  thing  to  be  purchased, 
as  well  as  compliance  upon  the  part  of  the 
vendor  with  any  other  condition  of  Che  con- 
tract If  the  waiver  Is  shown  by  competent 
and  sufficient  evidence,  a  failure  to  i>erform, 
even  if  subsequently  demanded,  does  not 
amount  to  a  breach  of  the  contract  particu- 
larly where  the  situation  of  the  parties  has 
been  changed,  or  the  vendor  has  been  put  to 
expense  in  reliance  upon  the  waiver.  Booth 
V.  Ryan,  31  Wis.  4Q ;  McLennan  v.  Prentice, 
85  Wis.  427,  65  N.  W.  764 ;  Bigler  V.  Morgan, 
77  N.  Y.  312;  Gray  v.  Smith,  88  Fed.  824, 
28  C.  a  A.  168 ;  Hartley  v.  James,  60  N.  X. 
38 ;  Linton  v.  Allen.  154  Mass.  432,  28  N.  EL 
780 ;  Blood  v.  Shannon,  29  Cal.  393 ;  29  Am. 
&  E:ng.  Bnc.  of  Law,  676.  Following  these 
authorities,  we  think  the  trial  court  was  justl-. 
fled  in  instructing  the  Jury  that  the  plaintiffs 
must  be  held  to  have  waived  any  defect  in  the 
title,  except  such  as  could  be  remedied  or  per- 
formed by  the  execution  and  delivery  of  a 
conveyance  from  the  railway  company ;  bat 
we  are  unable  to  concur  in  the  view  that 
there  was  evidoioe  sofflcient  to  Justify  the 
court  in  permitting  the  Jury  to  find  that  the 
d«nand  ifor  the  deed  was  prompted  solely  by 
a  desire  to  remove  any  doubt  arising  from  the 
title  of  the  railway  company  being  derived 
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through  two  deeds  Instead  of  one,  and  to  con- 
clude upon  that  theory  that  the  reservation 
of  the  right  of  way  was  waived. 

While  there  was  a  dispute  In  the  evidence 
concerning  the  Information  given  the  plain- 
tiffs as  to  the  condition  of  the  title  prior  to 
the  execution  of  the  contract,  the  agreement 
to  purchase  and  sell,  liavlng  been  reduced  to 
writing  and  signed  by  the  parties,  is  control- 
ling. This  written  contract,  which  cannot  be 
contradicted  or  varied  by  parol  evidence, 
bound  the  defendants  to  convey  a  clear  title. 
As  correctly  held  by  the  learned  trial  judge, 
the  reserved  right  of  way  was  a  substantial 
defect  In  defendants'  title.  Stelner  v.  Zwlo- 
key,  41  Minn.  448,  43  N.  W.  376;  George  v. 
Conhaim,  38  Minn.  338,  37  N.  W.  791 ;  Adams 
V.  Henderson,  168  U.  S.  573,  18  Sup.  Ct.  179, 
42  L.  Ed.  584 ;  Taft  v.  Kessel,  16  Wis.  291 ; 
Johnston  v.  Gallery,  184  Pa.  146,  39  AU.  73 ; 
Sugden  on  Vendors,  473.  The  deed  demanded 
in  the  first  Higbee  letter  woald  have  cured 
the  defect  The  evidence  fails  to  show  that 
the  demand  made  In  that  letter  was  ever 
withdrawn  or  modified,  or  that  the  condition 
which  the  deed  was  required  to  remedy  was 
only  that  claimed  by  defendants.  Certainly 
the  execution  of  the  deed  was  never  waived. 
The  only  evidence  offered  to  show  what  de- 
fect the  plaintiffs'  attorney  proposed  to  cure 
was  that  of  the  witness  Frinlc.  He  stated  the 
attorney  was  informed  by  Brody  and  himself 
that  the  plaintiffs  had  waived  the  reservation 
of  the  right  of  way;  but  there  was  no  testi- 
mony to  show  that  either  Brody  or  Frinic 
were  authorized  by  plaintiffs  to  malce  any 
such  statement  The  letter  or  opinion  of 
Higbee  &  Higbee  was  sufficient  to  cover  both 
points,  a  very  lilcely  course  for  an  attorney  to 
take  when  he  has  no  opportunity  of  consult- 
ing his  client  In  addition  to  this,  the  de- 
fendant Andrus,  when  returning  the  abstract 
to  the  attorney,  requested  that  he  waive  the 
deed,  and  asked  him  to  explain  his  purpose 
In  demanding  it.  The  subsequent  communi- 
cations between  the  parties  fall  to  show  any 
relinquishment  of  the  demand  made  by  Hig- 
bee &  Higbee,  or  that. the  defendants  Incurred 
any  appreciable  expense  or  liability  in  re- 
liance upon  the  Interpretation  the  Jury  were 
permitted  to  give  the  Higbee  letter.  We  have, 
then,  this  case:  A  written  contract  for  a 
clear  title,  a  substantial  defect,  and  a  written 
demand  for  a  deed,  which,  if  complied  with, 
would  have  cured  the  defect,  no  subsequent 
withdrawal  of  the  demand,  and  a  failure  up- 
on the  part  of  the  vendor  to  furnish  the  deed. 
Upon  those  facts  the  plaintiffs  were  entitled 
to  recover. 

It  Is  urged  by  defendants  that,  plaintiffs 
having  notified  them  they  would  not  perform 
their  contract,  no  tender  by  defendants  was 
necessary.  This  is  prol>ably  true,  but  de- 
fendants are  still  bound  to  show  their  ability 
to  perform;  1.  e.,  give  a  clear  title.  There 
was  no  attempt  made  to  do  this.    Blgler  v.' 


Sforgan,  supra ;  Gray  v.  Smith,  gnpra ;  Hart- 
ley V.  James,  supra ;   tilnton  v.  Allen,  supra. 

We  conclude  that  under  the  evidence  it  was 
error  to  permit  the  jury  to  limit  the  scope 
of  the  demand  in  the  manner  Indicated,  and 
in  the  absence  of  evidence  showing  a  waiver 
by  plaintiffs  of  the  railway  reservation,  made 
by  them  after  the  execution  of  the  contract, 
they  are  entitled  to  recover. 

Order  reversed,  and  a  new  trial  ordered. 


JOHNSON  et  al.  ▼.  STATE  et  aL 
(Supreme  Court  of  Minnesota.    June  17,  1910.) 

(Syttabut  by  the  Court.) 

1.  Dkains  (§  90*)  —  Delinquent  Taxes  —  Ik- 

BTALLMENT  OF  DiTCH  LlEN. 

Section  919,  Itev.  Lews  1905,  Umitine  the 
defenses  which  maj-  be  interposed  by  a  landown- 
er upon  the  applicntion  for  judgment  for  de- 
linquent taxes,  applies  to  the  installment  of  a 
ditch  lien  sought  to  be  included  pursuant  to 
the  provisions  of  the  drainage  laws. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec: 
Dig.  §  90.*] 

2.  Dbains    (§    90*)— AsBESSUENTB— Reiutdies 
OF  Landowner. 

Under  chapter  258,  Laws  1901,  as  amend- 
ed by  chapter  38,  Laws  1902,  one  whose  lands 
are  included  in  proceedings  to  establish  a  coun- 
ty ditch  may  (1)  appeal  upon  the  statutory 
grounds;  (2)  by  certiorari  bring  up  for  review 
any  order  affecting  a  substantial  right ;  (3)  re- 
sist the  application  for  judgment  upon  any 
ground  allowed  by  section  919,  Rev.  Laws  lOUx 
[Ed.  Note.— For  other  cases,  see  Drains.  Dec 
Dig.  i  90.«] 

3.  Dbains  (j  90*)— Judgment  on  Assessment 

— Sufficiency  of  Obdeb. 

Insufficiency  of  the  order  for  the  improve- 
ment cannot  lie  made  a  defense  upon  the  appli- 
cation for  judgment 

[Ed.  Note.— For  other  cases,  see  Drains,  Dea 
Dig.  §  90.*] 

4.  Drains  (§  70*)— Homestead  Lards— Liens 
OF  Drainage  Assessment. 

Prior  to  the  act  of  Congress  of  May  20, 
1908  (36  Stat  169,  c.  181  [U.  S.  Comp.  St. 
Supp.  1909.  p.  642]),  land  of  the  United  States 
entered  as  a  homestead,  but  not  Gnaliy  prott-d 
as  such,  was  not  subject  to  the  lien  of  a  drain- 
age assessment. 

[E^.  Note. — For  other  cases,  see  Drains,  Dec 
Dig.  S  70.*] 

Appeal  from  District  Court,  Clearwater 
County ;   C.  W.  Stanton,  Judge. 

In  the  matter  of  the  proceedings  to  enforce 
taxes  on  delinquent  real  estate.  Objections 
by  Andrew  Johnson  and  others  to  the  as- 
sessment for  the  construction  of  a  ditch 
sustained,  and  the  State  and  others  appeal. 
Remanded,  with  Instructions. 

Oscar  T.  Stenvlck  and  Edward  T.  Telts- 
worth  (J.  M.  Martin,  of  counsel),  for  ap- 
pellants. W.  B.  Rowe  and  Thomas  Keefe, 
for  respondents. 

O'BRIEN,  J.  Proceedings  were  Instituted 
In  the  county  of  Clearwater  for  the  establisti- 
ment  of  a  public  ditch.    Notice  of  the  bear- 
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ing  npon  tlie  petition  was  siven,  yiewers 
■were  appointed,  as  was  also  an  engineer  to 
make  the  necessary  survey,  and  their  reports 
■were  filed.  The  ditch  was  ordered,  and  the 
final  assessment  roll  filed  in  the  office  of 
the  register  of  deeds  August  1,  1904.  One- 
tenth  of  the  amount  assessed  against  each 
tract,  with  Interest,  was  on  the  1st  day  of 
January,  1906,  entered  on  the  tax  lists  of 
Bald  county  against  the  tract.  The  owners 
of  43  of  the  tracts  so  assessed  answered  in 
the  proceedings  Instituted  to  obtain  judgment 
for  the  taxes  so  levied.  The  answers  In  each 
case  were  Identical,  and  alleged  want  of 
Jurisdiction  In  the  proceedings  making  the 
assessment  for  the  construction  and  opening 
of  the  ditch,  also  that  the  tract  to  which 
each  answer  referred  had  been  entered  by 
the  objector  as  a  homestead  pursuant  to  the 
laws  of  the  United  States,  but  that  final 
proof  of  the  dalnumt's  right  to  such  tract 
was  not  made  or  filed  until  after  August  1, 
1904. 

The  court  below  refused  to  include  the  as- 
sessment in  the  tax  Judgment  upon  the 
ground  that  the  order  establishing  the  ditch 
was  void  for  indefiniteness.  In  the  memo- 
randura  attached  to  the  findings  the  learned 
trial  Judge  expressed  the  opinion  that  the 
ditch  liens,  even  if  all  proceedings  were  reg- 
ular, would  not  attach  "to  the  tracts  held  un- 
der United  States  homestead  applications  up- 
on which  final  proof  had  not  been  made  prior 
to  the  1st  day  of  August,  1904,  the  date  upon 
which  the  auditor's  statement  was  filed  with 
the  register  of  deeds."  The  court  <also 
found  "that  the  county  of  Clearwater,  act- 
ing through  its  board  of  county  commis- 
sioners, without  right  and  without  authority 
so  to  do,  caused  said  'ditch  No.  1,  Clearwater 
county,  Minnesota,'  to  be  constructed,  but 
that  said  county  commissioners,  in  so  doing, 
believed  that  they  were  acting  under  and 
pursuant  to  the  drainage  laws,  and  all  their 
several  acts  were  performed  in  good  faith. 
In  •a.  bona  fide  attempt  to  do  what  they  be- 
lieved to  be  their  duty  under  such  laws, 
and  not  otherwise,  nor  for  any  other 
purpose." 

The  record  contains  a  summary  of  the 
testimony  of  Andrew  Johnson,  from  which 
we  quote  the  following:  "That  he  and  most 
of  the  other  objectors  were  homesteaders  on 
the  lands  Involved  In  their  respective  an- 
swers herein,  that  they  had  filed  on  and  were 
occupying  said  lands  during  the  pendency  of 
the  proceeding  for  the  establishment  of  ditch 
No.  1,  and  -that  they  had  not  made  final 
proof  on  said  lands  at  the  time  said  ditch 
was  established."  From  this  it  fairly  ap- 
pears that  the  objectors  were  in  the  actual 
occupancy  of  the  lands  assessed,  aU  of  which 
were  presumably  in  the  immediate  vicinity 
o£  the  ditch  and  received  more  or  less  benefit 
from  its  construction. 

So  far  as  the  record  shows,  the  first  ob- 
jection made  by  any  person  to  the  establish- 
Bent  And  constructioii  of  the  ditch  or  the 


assessment  to  pay  for  It  was  when  the  an- 
swers already  referred  to  were  filed  in  the 
proceedings  to  obtain  Judgment  for  the  un- 
paid and  delinquent  taxes  for  the  year  1905. 
The  method  provided  by  the  statutes  of 
this  state  for  the  collection  of  special  assess- 
ments levied  for  the  construction  of  drains 
or  ditches  Is  to  add  each  year  one-tenth  of 
the  total  assessment  to  Uie  general  taxes 
levied  against  the  particular  tract  until  the 
assessment  is  paid  in  full.  The  statute  In 
force  at  the  time  of  these  proceedings  was 
chapter  258,  Laws  1901,  as  amended  by  chap- 
ter 38,  Laws  1902.  Section  12,  c.  38,  Laws 
1902,  made  the  assessment  a  lien  upon  the  fil- 
ing of  the  assessment  statement  with  the  reg- 
ister of  deeds;  and  section  13  of  the.  same 
act  after  providing  for  the  inclusion  in  the 
general  taxes  for  each  subsequent  year  of 
one-tenth  of  the  amount  of  such  lien,  pro- 
vided "  •  •  •  one-tenth  of  such  tax  shall 
become  due  and  payable,  with  accumulated 
interest  thereon,  at  the  time  and  in  the 
manner  and  be  subject  to  and  be  collected 
with  like  penalties  as  all  other  taxes  for 
said  year  on  said  tracts  in  which  such  entry 
was  made,  and  another  one-tenth  with  and 
as  the  taxes  of  each  successive  year  until 
aU  Is  paid.    •    •    ♦  " 

It  is  contended  npon  behalf  of  the  public 
fluthorltifis  that  respondents'  objections  come 
too  late ;  that  having  stood  by  and  witnessed 
the  proceedings  fOr  the  establishment  of  the 
ditch,  and  its  subsequent  construction,  with 
the  resultant  benefit  to  their  lands,  they 
will  not  now  be  heard  to  question  the  valid- 
ity of  the  assessment.  The  resiiondents,  who 
were  the  objectors  in  the  court  below.  Insist 
that  the  proceedings  for  the  establishment  of 
the  ditch  were  void  ab  initio,  and  that  no 
rights  whatever  can  be  asserted  under  them. 
It  must,  we  think,  be  conceded  that  the  pro- 
ceedings were  so  insufficient  that,  had  an  at- 
tempt been  made  to  arrest  them,  it  would  un- 
doubtedly have  been  successful.  The  defects 
pointed  out  In  the  findings  of  the  court  were 
almost  identical  with  those  considered  by  this 
court  in  Johnson  v.  Morrison  County,  107 
Minn.  87, 119  N.  W.  602.  Therefore,  if  the  ob- 
jectors have  not  lost  their  right  to  take  ad- 
vantage of  those  defects,  the  conclusion  of  the 
trial  court  was  correct. 

1.  There  is  abundant  authority  for  the 
claim  advanced  by  appellants  that  where  a 
property  owner  stands  by  and  witnesses  the 
expenditure  of  public  funds  in  improvements 
which  confer  special  benefits  upon  his  prop- 
erty, and  where  the  character  of  the  improve- 
ment is  such  that  it  must  be  paid  for  by  an 
assessment  upon  the  land  benefited,  he  will 
not  be  permitted  to  question  the  validity  of  an 
equitable  assessment  levied  for  Improvements 
made  under  color  of  law.  Cooley  on  Taxa- 
tion (3d  Ed.)  1514 ;  Bd.  of  Commissioners  of 
Cass  Co.  v.  Plotner,  149  Ind.  116,  48  N.  E. 
635;  Patterson  y.  Baumer,  43  Iowa,  477; 
Kellogg  V.  Ely,  15  Ohio  St.  64;  Atkinson  ▼. 
Newton,  169  Mass.  240,  47  N.  B.  1029;  AtweU 


Digitized  by 


Lioogle 


1076 


126  NOBTHWESTBRK  BEPOBTBB. 


T.  Barnes,  109  Mich.  10,  66  N.  W.  583.  This 
.court  has  held  valid  and  given  retroactive 
effect  to  a  statute  authorizing  the  reassess- 
ment of  property  to  meet  the  expense  of  a 
local  Improvement  made  In  pursuance  of  In- 
valid proceedings.  In  re  Piedmont  Ave.  East, 
59  Minn.  522,  61  N.  W.  678.  In  State  ex  rel. 
V.  District  Court,  95  Minn.  183,  103  N.  W.  881, 
It  appeared  that  an  assessment  for  a  public 
Improvement  in  the  city  of  St  Paul  had  been 
held  Insufficient  "for  the  reason,  among 
others,  that  the  order  of  the  common  coun- 
cil of  the  dty  purporting  to  authorize  the 
making  of  the  improvement  was  void.  There- 
upon the  board  of  public  works,  upon  receiv- 
ing notice  from  the  city  treasurer  that  the 
original  assessment  has  been  set  aside,  made 
a  reassessment  for  the  cost  of  the  Improve- 
ment, upon  the  property  benefited  thereby, 
without  any  further  order  from  the  council." 
The  assessment  was  sustained  under  the  cura- 
tive provisions  of  the  city  charter.  The  de- 
fect relied  upon  In  that  case  was  similar  to 
that  urged  here.  The  order  for  the  Improve- 
ment'was  insufficient 

2.  We  do  not  find  it  necessary  to  hold  that 
In  the  absence  of  a  statute  the  objectors 
would  be  estopped  from  now  taking  advan- 
tage of  any  omission  or  defect  In  the  order 
establishing  the  ditch,  as  in  our  opinion  the 
question  is  dl^osed  of  by  the  statutory  law. 
As  provided  by  section  13,  c.  38,  Laws  1902, 
one-tenth  of  the  assessment  is  to  be  collected 
each  year,  until  fully  paid,  in  the  same  man- 
ner and  as  a  part  of  the  general  tax.  It  be- 
comes in  effect  an  Item  In  the  general  taxes 
levied  against  the  tract  affected.  Just  as  do 
the  assessments  for  township,  village,  or 
school  purposes,  and  from  tliat  time  until 
paid  is  regulated  by  the  general  tax  laws  of 
the  state.  Section  919,  Bev.  Laws  1905,  reads 
as  follows:  "If  all  provisions  of  law  In  rela- 
tion to  assessment  and  levy  of  taxes  have 
been  compiled  with,  of  which  the  list  so  filed 
with  the  clerk  shall  be  prima  fade  evidence, 
'  Judgment  shall  be  rendered  for  such  taxes 
and  the  penalties  and  costs.  But  no  omission 
of  any  of  the  things  by  law  provided  In  re- 
lation to  such  assessment  and  levy,  or  of  any- 
thing required  by  any  officer  to  be  done  prior 
to  the  filing  of  tiie  list  with  the  clerk,  shall  foe 
a  defense  or  objection  to  the  taxes  appearing 
upon  any  parcel  of  land,  unless  It  be  also 
made  to  appear  to  the  court  that  such  omis- 
sion has  resulted  to  the  prejudice  of  the  party 
objecting,  and  that  the  taxes  thereon  have 
been  partially,  unfairly,  or  unequally  assess- 
ed, or  that  such  parcel  has  been  assessed  and 
taxed  at  a  valuation  greater  than  Its  real 
and  actual  value,  In  which  case,  but  no  other, 
the  court  may  reduce  the  amount  of  taxes 
thereon,  and  give  Judgment  accordingly.  It 
shall  always  l>e  a  defense,  when  made  to  ap- 
pear by  answer  and  proofs,  that  the  taxes 
have  been  paid,  or  that  the  property  was  not 
subject  to  taxation."  This  section  of  the  gen- 
eral tax  laws  is  valid,  and  applies  to  the  pro- 
ceedings to  enforce  the  collection  ot  dltdi 


liens.  It  must  be  liberally  construed,  for  hy 
its  provisions  every  material  right  of  the 
property  owner  is  under  the  protection  of  the 
court,  and  he  is  held  to  have  waived  only 
such  technical  objections  as  go  merely  to  the 
regularity  of  the  proceedings  and  do  not  af- 
fect the  merits  of  the  tax.  The  objection  that 
the  order  for  the  improvement  is  indefinite 
goes  neither  to  the  amount  or  equality  of  the 
assessment,  nor  to  any  of  the  other  defenses 
allowed  upon  the  application  for  Judgment 

Counsel  for  the  objectors  argue  this  court 
has  held  that  one  whose  land  Is  assessed 
under  the  drainage  laws  may,  when  col- 
lection is  attempted,  urge  as  a  defense  any 
invalidity  In  the  prior  proceedings.  In  Schu- 
macher V.  Board  of  Co.  Com'rs,  97  Minn. 
74,  75,  105  N.  W.  1125,  there  was  under  con- 
sideration an  application  for  an  Injunction 
to  restrain  the  completion  of  a  proposed 
assessment.  In  holding  that  an  action  for 
an  injunction  would  not  lie,  it  was  said: 
"In  the  present  Instance,  in  addition  to 
the  opportunity  which  the  objectors  had  to 
Interpose  their  defense  when  the  present  as- 
sessment reached  the  stage  In  which  its 
collection  would,  under  the  law,  be  raiforc-ed 
by  proceedings  to  collect  the  same  oa  the 
ordinary  county  tax  lists,  section  11,  c.  253, 
p.  419,  Laws  1901,  as  amended  by  section 
4,  c.  38,  p.  93,  Laws  1902,  espedally  proviOea 
for  an  appeal  in  four  siiedfled  cases  before 
the  contract  for  the  construction  of  the 
ditch  is  let  See,  also,  section  13,  c  258, 
p.  420."  In  Bllsborrow  v.  Pierce,  101  Miim. 
271,  275,  112  N.  W.  274,  276,  In  holding  that 
a  stranger  to  the  proceedings  could  maintain  ^ 
an  action  to  restrain  the  construction  of  a 
ditch,  the  maintenance  of  which  would  in- 
juriously affect  his  lands.  It  was  said,  in 
distinguishing  the  Schumacher  Oase:  "All 
the  petitioners  whose  applications  for  in- 
junction were  refused  were  named  In  the 
auditor's  notice.  They  had  their  remedy  at 
law  by  asserting  the  defense  in  proceedings 
to  collect,  by  appeal  under  the  drainage 
statute,  or  by  certiorarL"  These  were  gen- 
eral statements  advanced  in  reaclilng  con- 
clusions which  we  adhere  to  as  correct 
namely,  that  a  party  to  proceedings  insti- 
tuted under  the  drainage  laws,  whose  lands 
are  not  included  In  the  proceedings,  and 
which  lands  will  be  injuriously  affected  by 
the  construction  and  maintenance  of  the 
ditdi,  may  bare  an  Injunction,  while  IJie 
owner  of  lands  which  are  properly  includ- 
ed may  not  To  permit  a  party  to  reserve 
any  defense  whldi  he  may  have  in  the 
earlier  stages  of  the  proceedings  until  aft- 
er the  making  of  the  improvement,  and 
until  the  application  for  Judgment,  would 
ofton  result  in  transferring  the  burden  from 
those  who  received  aU  the  benefit  to  those 
who  rec^ved  none.  We  hold  that  one 
against  whose  lands  a  drainage  aaaessment 
is  levied  under  the  statutes  referred  to  may 
(1)  appeal  upon  the  statutory  grounds  and 
be  heard  a«  to  th«  amount  ot  bsneflta  «■• 
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sessed  against  bis  land,  or  damages  awarded 
to  him;  (2)  by  certiorari  bring  to  the  dis- 
trict court  for  review  any  order  in  such 
proceedings  from  which  no  appeal  is  al- 
lowed, aud  which  afFects  his  substantial 
rights  (State  v.  Dunn,  86  Minn.  301,  90  N. 
W.  772;  State  v.  Pose,  106  Minn.  197,  118 
N.  W.  1014);  and  (3)  reserve  for  and  urge 
upon  the  application  for  Judgment  those  de- 
fenses allowed  by  section  919,  Rev.  Laws 
1905. 

3.  It  is  further  urged  that  under  the  de- 
cisions of  this  court  the  order  for  the  Im- 
proveii)ent  was  void  and  no  rights  could 
be  acquired  under  It  "In  considering  how 
controlling  Is  the  language  found  in  an 
opinion  announcing  the  decision  of  a  court, 
It  is  always  necessary  to  ascertain  the  cir- 
cumstances under  which  it  was  used.  In 
eacb  case,  not  only  the  result  arrived  at, 
bat  the  reasoning  advanced  in  its  support, 
and  the  language  used  in  expressing  both 
reasons  and  conclusions,  are  Inevitably  af- 
fected by  the  particular  facts  under  con- 
sideration. In  considering  the  cases  dealing 
with  rights  acquired,  or  burdens  imposed, 
by  proceedings  for  special  assessments,  some 
action  of  the  authorities  has  often  been 
characterized  as  void,  when  the  only  con- 
clusion actually  reached  by  the  court  was 
that  it  was  ineffectual  to  bind  the  pro- 
testing individual  at  the  time  and  under 
the  circumstances  in  which  the  protest  is 
advanced.  Thus,  in  Jurries  v.  VIrgens,  104 
Miinn.  73,  116  N.  W.  109,  it  was  said  the 
proceedings  subsequent  to  the  report  of  the 
engineer  were  "void."  In  that  case  the 
engineer  radically  departed  from  the  plan 
for  the  ditch  as  proposed  in  the  petition, 
and  It  was  so  constructed  that  it  ended  upon 
the  plaintiff's  land,  without  proper  provisions 
for  the  disposal  of  the  water  which  it 
would  accumulate.  The  plaintiff  was  grant- 
ed an  injunction  against  the  construction  of 
the  ditch,  and  he  was  obviously  entitled  to 
the  relief,  as  the  proceedings  fell  far  short 
of  subjecting  plaintiffs  lands  to  an  ease- 
ment for  the  overflow.  In  Johnson  v.  Coun- 
ty of  Morrison,  supra,  plaintiff  sought  an 
injunction  to  prevent  the  flooding  of  his 
lands  by  the  maintenance  of  a  ditch  which 
emptied  into  a  natural  water  course  some 
seven  miles  above  his  property.  The  plain- 
tiff was  not  a  party  to  nor  was  his  land 
named  or  included  in  the  proceedings.  The 
order  establishing  tbe  drain  was  found  in- 
definite for  practically  the  same  reasons  giv- 
en by  the  trial  court  here,  and  it  was  said 
(page  90  of  107  Minn.,  page  503  of  119  N.  W.) : 
"The  order  establishing  the  ditch  was  there- 
fore void,  and  its  maintenance  was  prop- 
erly enjoined."  What  was  actually  held  in 
both  the  Jurries  and  the  Johnson  Cases  was 
that  the  proceedings  were  void  as  to  the 
respective  plaintiffs  in  those  cases;  for  it 
must  be  apparent  that  the  proceedings  would 
not  be  void  aa  to  contractors   who  under 


the  employment  of  the  connty  might  have 
performed  work,  nor  as  to  any  person  who, 
being  differently  situated,  might  b*  bound 
by  proceedings  which  were  entirely  ineffectu- 
al to  bind  those  plaintiffs,  and  were  there- 
fore a  nullity  as  to  them. 

4.  The  objectors  having  failed  to  make  any 
resistance  to  the  proceedings  until  after  the 
construction  of  the  ditch,  and  until  It  was 
sought  to  obtain  Judgment  against  their 
lands  ifor  the  first  installment  of  the  assess- 
ment, must  be  confined  to  the  defenses  allow- 
ed by  section  919,  Rev.  LawB  1905,  one  of 
which  is  "that  the  property  is  not  subject  to 
taxation."  The  assessment  In  this  case  was 
completed  August  1,  1904.  At  that  time 
lands  of  the  United  States  were  not  subject 
to  taxation.  The  act  of  Congress  making 
government  lands  in  Minnesota  subject  to 
liens  assessed  In  drainage  proceedings  was 
not  adopted  until  May  20,  1908.  35  Stat. 
169,  pt  1,  c.  181  (U.  8.  Comp.  St  Supp.  1909, 
p.  642).  When  an  entry,  under  the  Home- 
stead laws.  Is  made  upon  a  portion  of  the 
public  domain,  the  tract  so  entered  remains 
the  property  of  the  United  States  until  final 
proof  Is  made  and  the  entryman  Is  entitled 
to  a  jMitent  wlttiout  the  performance  of  any 
further  net  upon  his  part.  When  he  has  per- 
formed all  the  conditions  necessary  in  order 
to  acquire  title,  he  then  becomes  the  equitable 
owner  of  the  land,  and  it  is  subject  to  tax- 
ation under  the  laws  of  the  state.  State  v. 
Itasca  Co.,  100  Minn.  355,  111  N.  W.  276. 
While  all  of  the  lands  In  these  proceedings 
would  now,  under  the  act  of  Congress  re- 
ferred to,  be  Object  to  special  assessments 
of  the  character  here  considered.!  only  those 
were  so  subject  August  1,  1904,  upon  which 
final  proof  had  been  made.  The  lands  of 
only  some  of  the  objectors  are  of  this  class; 
tberefore: 

This  proceeding  is  remanded  to  the  district 
eturt  with  Instructions  to  enter  judgment  for 
the  proper  amount,  including  one-tenth  of  the 
assessment  and  interest,  against  those  tracts 
of  land  upon  which  final  proof  had  been  made 
prior  to  August  1,  1904,  and,  as  to  the  tracts 
upon  which  such  proof  had  not  been  made  at 
that  date,  that  they  be  discharged  from  the 
lien  of  the  special  assessment 

JAGOARD,  J.  I  concur.  I  take  full  meas- 
ure of  responsibility  of  writing  the  opinion 
In  Schumacher  v.  Co.  Com'rs,  97  Minn.  74, 
105  N.  W.  1125.  Later  investigation  into  and 
a  fuller  comprehension  of  the  drainage  ditch 
law  has  convinced  me  that  this  court  was  mis- 
taken in  following  Its  earlier  precedents  In  re- 
fusing generally  to  grant  an  injunction  in  the 
early  stages  of  a  ditch  assessment  proceeding. 
In  particular,  the  absence  in  the  ditch  pro- 
ceedings of  anything  resembling  a  "revolving 
fund"  usual  in  local  assessments  and  the  ad- 
mitted necessity  of  paying  all  expenses  in 
ditch  proceedings  out  of  the  ditch  assess- 
ments levied  render  it  essential  that  the  va- 
lidity of  the  proceedings  should  be  clearly  de- 
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termined  before  any  liabilities  have  been  in- 
curred. Tbe  issuance  of  an  Injunction  tbere- 
for  ougbt  to  be  subject  to  no  artiflclal  re- 
strictions, but  only  to  those  imposed  by  tbe 
circumstances  of  each  case.  The  early  rule 
on  this  subject  in  local  assessment  proceed- 
ings has,  moreover,  operated  disadvantageous- 
ly  and  sometimes  even  disastrously.  Tbe 
court  is  at  liberty  In  ditch  proceedings, 
to  apply  the  rule  which  will  operate  best 
There  may  easily  be  cases  in  which  injunc- 
tions should  be  granted,  in  addition  to  the 
other  remedies  referred  to  in  the  opinion  in 
chief.  See,  for  example,  Fraser  v.  Mulany, 
129  Wis.  377,  109  N.  W.  139. 


HAIiLSTEAD  v.  PERRI60.     (No.  16,086.) 
(Supreme  Court  of  Nebraska.    June  10,  1910.) 

(SyUaiut  by  the  Court.) 

1.  Bbokebs  (i  9*)— Revocation  ot  AOEm's 

AUTHOBITT. 

If  a  principal  who  has  given  an  agent  au- 
thority to  sell  the  former's  land  himself  sells 
and  disposes  of  that  real  estate  before  the  agent 
procures  a  purchaser  therefor,  the  agent's  pow- 
er to  sell  is  revoked  by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig  {  10;    Dec.  Dig.  §  9.»] 

2.  Pbircipai.  akd  Agent  ({  41*)— Attthob- 
iTT  OF  Agent- Revocation  Befobe  Peb- 

TORMANOB. 

Where  an  agent  Is  vested  with  a  mere  nak- 
ed authority  not  coupled  with  an  interest  his 
principal  may  revoke  that  authority  before  per- 
formance, but,  if  the  agent  has  rendered  services 
and  incurred  expense  in  the  course  of  his  em- 
ployment before  his  authority  was  canceled,  the 
principal  will  be  liable  therefCi^  unless  it  is 
otherwise  provided  by  the  terms  of  their  agree* 
ment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Dec.  Dig.  f  41.*] 

8.  Pleading  (S  214*)— Deitdbreb. 

A  general   demurrer  to  a  petition  admits 

the  truth  of  all  allegations  well  pleaded  therein. 

[Ed.    Note.— For    other   cases,    see    Pleadiugi 

Cent  Dig.  §{  525-534;    Dec.  Dig.  {  214.*]        . 

4.  Pleading  (§  205*)— Sdfticienct  of  Peti- 
tion. 

Where  a  petition  discloses  that  the  defend- 
ant has  invaded  the  plaintiff's  legal  rights  un- 
der circumstances  making  the  former  liable  for 
nominal  damages,  a  general  demurrer  to  the  pe- 
tition should  be  overruled. 

[Ed.    Note. — For   other    cases,    see    Pleading, 
Cent  Dig  iS  491-510;    Dec  Dig.  {  205.*] 

6.  Pleading  (8  205*)— Sufficienct  of  Peti- 
tion. 

And,  if  the  pleader  further  alleges  in  tbe 
petition  the  existence  of  facts  Justifying  a  Judg- 
ment for  compensatory  damages,  a  judgment 
sustaining  a  general  demurrer  and  dismissing 
the  action  should  be  reversed,  although  those 
allegations  are  indefinite  and  subject  to  a  mo- 
tion  to  make  more  certain. 

[Ed.   Note. — For   otli'"   cases,    see    Pleading, 
Cent  Dig.  §§  491-510 ;  Dec.  Dig  S  205.*] 

(Additional  8vli<tbu»  ly  Editorial  Btaff.) 

6.  Bhokebs  (J  10*)— Revocation  of  Adthob- 
ITT  of  Agent. 

A  contract  with  an  agent  whereby  his 
principal  agreed  not  to  employ  any  other  than 


the  agent  to  sell  land  as  described  in  the  conr 
tract,  did  not  preclude  the  principal  from  re- 
voking the  agency  at  any  time. 

[Eld.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  11 ;   Dec.  Wg.  i  10.*] 

Appeal  from  District  Court,  Boone  Coun- 
ty; Hanna,  Judge. 

Action  by  Lewis  E.  Hallstead  against 
James  B.  Perrlgo.  Judgment  of  dismissal, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

C.  E.  Spear  and  Frank  D.  Williams,  for 
appellant     A.  E.  Garten,  for  appellee. 

ROOT,  J.  Aiigust,29,  1907,  the  defendant 
in  a  written  statement  duly  authorized  the 
plaintiff  to  sell  the  former's  land.  Xlie  fol- 
lowing is  a  copy  of  the  writing,  omitting 
matters  of  description:  "James  E.  Perrigo 
of  Albion,  of  the  county  of  Boone  and  the 
State  of  Keb.,  do  hereby  authorize  L.  E. 
Hallstead,  of  Petersburg,  N*raska,  to  bar- 
gain and  sell  the  above  lands  at  the  price 
set  forth  and  do  hereby  agree  that  I  will 
convey  as  above  said  lands  on  sale  of  tbe 
same.  I  further  agree  that  tbe  above  de- 
scribed lands  shall  be  left  with  said  It.  E. 
Hallstead,  for  sale  as  above  Jan.  1  from 
date  hereof  and  thereaftet  until  10  days  no- 
tice U  given  of  the  withdrawal  of  said  lands 
from  said  L.  E.  Hallstead  hands  In  writ- 
ing and  if  said  L.  E.  Hallstead  sell  or  are 
in  any  manner  instrumental  in  selling  said 
land  during  said  time  I  will  pay  L.  E.  Hall- 
stead commission  thereon  at  tbe  rate  of  5 
per  cent  for  first  $1000.00,  and  2%  per  cent 
on  balance  per  $1000.00.    And  if  said  lands 

are  sold  by or  others  without  the  aid 

of  D.  B.  Hallstead.  directly  or  indirectly,  or 

indirectly  will  pay  them  dollars,  in 

full  for  all  trouble  in  showing  or  advertising 
said  lands.  I  will  furnish  abstract  in  case 
of  sale,  and  I  agree  not  to  place  the  property 
in  the  hands  of  any  other  agent  during  tbe 
continuance  of  this  agreement"  The  plain- 
tiff alleges  in  his  petition  that  it  was  the 
understanding  and  agreement  of  the  parties 
that  said  document  gave  the  plaintiff  the 
exclusive  right  to  sell  the  defendant's  farm 
during  the  period  of  time  named  in  the  con- 
tract; that  the  plaintiff  advertised  said 
land  for  sale  and  exhibited  it  to  prospective 
purchasers,  but  tlie  defendant,  in  violation 
of  his  agreement  employed  another  broker 
and  through  that  agent  in  September,  1907, 
sold  tbe  land  for  $67.50  per  acre.  Damages 
in  the  sum  of  $305  are  demanded.  A  general 
demurrer  to  the  petition  was  sustained,  and 
the  plaintiff's  action  dismissed.  Plaintilt 
appeals. 

1.  The  cause  is  submitted  in  this  court 
upon  printed  argruments  and  the  record.  A 
consideration  of  these  documents  convinces 
us  that  tbe  learned  district  Judge  erred  in 
sustaining  the  demurrer.  Section  10,856. 
Cobbey's  Ann.  St.,  concerning  brokers'  con- 
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tracts.  Is  satisfied  by  the  contract  of  agency. 
By  the  terms  of  the  document,  tbe  defendant 
agreed  not  to  employ  any  agent  other  than 
tbe  plaintiff  prior  to  Januaiy  1, 1908,  for  the 
purpose  of  selling  the  land  described  in  the 
contract  The  defendant  did  not  thereby 
disable  hLmself  from  revoking  the  agency 
at  any  time.  Woods  v.  Hart,  60  Neb.  497, 
70  N.  W.  53;  Miller  v.  Wehrman,  81  Neb. 
388,  115  N.  W.  1078;  Walker  t.  Denisoo,  86 
III.  142;  Chambers  v.  Seay,  73  Ala.  372. 
Tbe  defendant  had  tbe  right  to  sell  his  land 
either  by  bis  own  efforts  or  through  the 
agency  of  a  third  person  and  tbe  sale  would 
by  operation  of  law  revoke  the  plaintiff's 
autbority  to  sell  tbe  defendant's  land.  Bis- 
sell  r.  Terry,  09  111.  184;  Walker  t.  Denison, 
supra.  If  the  sale  were  accomplished  inde- 
pendently of  the  plaintlfTs  efforts,  tbe  de- 
fendant would  not  be  liable  to  plaintiff  for  a 
commission  unless  the  latter  bad  theretofore 
produced  a  person  ready,  able,  and  willing 
to  purchase  the  real  estate  upon  tbe  terms 
Bet  fortb  In  tbe  contract  of  agency.  Tracy 
V.  Dean,  77  Neb.  382.  109  N.  W.  505 ;  Bolton 
V.  Colbum,  78  Neb.  731,  111  N.  W.  780;  Wa- 
terman T.  Boltingbouse,  82  Cal.  659,  23  Pac. 
195 ;  Sibbald  t.  Bethlebem  I.  Co.,  83  N.  Y. 
378,  38  Am.  Rep.  441;  CSiambers  Y.  Seay, 
supra.  Tbe  decisions  cited  by  tbe  plaintiff 
to  tbe  effect  that  he  ought  to  recover  a  com- 
mission do  not  sustain  bis  argumrait  They 
relate  to  Instances  where  tbe  agent  bad  pro- 
duced a  purchaser  before  tbe  defendant  had 
sold  through  agencies  other  than  tbe  plain- 
tiff, or  where  the  contract  provided  the 
agent  should  be  paid  a  commission  if  the 
land  were  sold,  without  regard  to  tbe  indi- 
vidual responsible  therefor.  According  to 
the  plaintlfTs  petition,  bis  agency  bad  not 
been  revoked  prior  to  tbe  date  the  defendant's 
land  was  sold  by  tbe  rival  broker,  and  there- 
tofore tbe  plaintiff  bad  performed  services 
and  Incurred  expense  In  the  course  of  his 
employment  These  acts  in  connection  with 
the  defendant's  agreement  not  to  employ  an- 
other broker  and  not  to  revoke  the  plaintiff's 
autbority  prior  to  January  1,  1908,  created 
an  obligation  on  the  part  of  the  defendant 
to  respect  his  promise.  If  that  obligation 
Is  violated,  the  plaintiff  may  at  least  recov- 
er tbe  reasonable  value  of  services  rendered 
and  for  money  properly  expended  in  further- 
ance of  bis  employment  Chambers  v.  Seay, 
supra;  Walker  v.  Denison,  supra;  Glover 
▼.  Henderson,  120  Mo.  367,  25  S.  W.  175,  41 
Am.  St.  Rep.  695;  Mechem  on  Agency,  S  621; 
Evans*  EweU'B  Agency,  side  page  84. 

But  little  reference  Is  made  in  the  petition 
to  services  rendered  and  expense  Incurred  by 
the  plaintiff  in  the  execution  of  bis  agency, 
bat  tbe  petition  Is  not  barren  upon  these 
points.  The  remedy  Is  a  motion  for  a  more 
spedflc  statement  and  not  a  general  demur- 
rer. If  the  allegations  in  the  petition  are 
true,  and  cannot  be  avoided  by  the  defend- 


ant, the  plaintiff's  legal  rights  hav«  been 
Invaded  by  tbe  defendant,  and  the  plaintiff 
should  at  least  recover  nominal  damages 
therefor.  13  Cyc.  14.  It  may  be  that  If 
no  more  than  nominal  damages  can  be  re- 
covered, tbe  Judgment,  although  erroneous, 
ought  not  to  be  reversed.  Roberts  v.  Miuu- 
eapolis  T.  M.  Co.,  8  S.  D.  579,  67  N.  W.  607, 
59  Am.  St  Rep.  777.  In  the  instant  case, 
if  the  allegations  In  the  petition  are  true, 
more  than  nominal  damages  should  be  as- 
sessed. The  defendant  contends  that,  un- 
less a  broker  has  earned  bis  commission,  be 
may  not  recover  for  a  breach  of  bis  contract, 
but  no  such  construction  should  be  placed 
upon  the  statute.  The  law  was  enacted  to 
protect  the  owners  of  real  estate  against 
trumped-up  claims  presented  by  real  estate 
brokers,  but,  when  tbe  statute  has  bem  sat- 
isfied, tbe  principal  should  answer  for  any 
breadi  of  bis  contract  We  do  not  think  tbe 
contract  should  be  construed  to  release  tbe 
defendant  from  all  liability  If  tbe  allegations 
in  the  petition  are  true. 

This  opinion  should  not  be  construed  to 
the  prejudice  of  any  lawful  defense  tbe  de- 
fendant may  interpose  by  answer  to  tbe 
plaintlfTs  claim. 

For  reasons  above  stated,  the  Judgment 
of  the  district  court  Is  reversed,  and  the 
cause  remanded  for  further  proceedings. 


In  re  BRUSHA'S  ESTATE. 

BRUSHA  V.  IIAWKE  et  al. 

(No.  16,021.) 

(Supreme  Coart  of  Nebraska.     June  10,  1910.) 

(Syllahui  hy  the  Court.) 

1.  Executors  and  AniaNiSTBATOBS  <S  32*)— 
Appointment— Settino  Aside. 

When  the  probate  conrt  orders  service  of 
notice  of  application  for  appointment  of  an 
administrator  for  an  intestate  estate  by  publica- 
tion, the  order  bein^  somewhat  antbiguous  in 
its  language,  and  afterwards  a  publication  is 
made  such  as  tbe  court  might  have  ordered  un- 
der the  provisions  of  the  statute  and  such  as 
the  order  of  the  court  might  be  reasonably 
constnied  to  authorize,  and  the  court  approves 
and  acts  upon  such  service  and  appoints  an  ad- 
ministrator, the  refusal  of  the  court  to  set 
aside  such  appointment  for  want  of  legal  no- 
tice thereof  will  be  sustained. 

[Ed.  Note.— For  other  oases,  see  Executors 
and  Administratois,  Dec.  Dig.  f  32.*] 

2.  Executors  and  Administrators  (|  213*)— 
Allowance  of  Claims— Liiutations. 

It  is  erroneous  for  the  probate  court  to 
allow  against  tbe  estate  of  a  deceased  person  a 
claim  that  is  on  its  face  barred  by  the  statute 
of  limitations. 

[Ed.  Note.'- Por  other  cases,  see  EJtecutors 
and  Administrators,  Cent  Dig.  f{  749-753; 
Dec.  Dig.  !  213.*] 

3.  Executors  and  AomNisTRATORs  (J  238*)— 
Claims— Limitations— Skttinq  Asidb  Al- 
lowance. 

When  the  probate  court  allows  a  claim 
against  a  decedent's  estate,  with  the  consent  of 
the   administrator,    and    at   the   same    term   a 
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party  interested  as  heir  o{  tbe  .estate,  who  has 
not  consented  to  such  allowance,  shows  to  tne 
court  by  petition  that  a  substantial  part  of 
the  claim  so  allowed  appears  upon  the  face  of 
the  claim  to  be  barred  by  the  statute  of  limita- 
tions and  asks  that  the  allowance  be  set  .aside, 
such  petition  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  CenC  Dig.  fS  844-848: 
Dec  Dig.  I  23a  •] 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

In  the  matter  of  tbe  estate  of  Nancy 
Brusba.  Petltlpn  of  WlUlam  Brusha  to  set 
aside  tbe  appointment  of  Robert  Payne  as 
administrator  and  an  allowance  of  a  claim  of 
QeoTge  W.  Hawke.  Judgment  for  defend- 
ants, and  petitioner  appealed.  Reversed,  and 
Judgment  of  county  court  modified. 

Jolm  0.  Watson,  for  appellant  E  F.  War- 
ren and  L.  F.  Jackson,  for  appellees. 

SEDGWICK,  J.  Nancy  Brusba  died  at  her 
residence  in  Otoe  county  in  April,  1807.  A 
son  survived  ber  and  also  a  brother  and  two 
sisters.  Afterwards  her  brother,  George  W. 
Hawke,  filed  in  the  county  court  of  Otoe 
county  a  petition  for  the  appointment  of  an 
administrator  of  the  estate  of  the  deceased. 
In  that  petition  he  alleged  that  the  son  of 
the  deceased,  William  Brusha,  was  about  40 
years  of  age,  and  that  his  post-office  address 
is  unknown,  "and  has  been  unknown  to  your 
petitioner  or  any  relative  of  said  Nancy 
Brusba  for  18  years  or  more."  Upon  this 
petition  Robert  Payne  was  ai^inted  admin- 
istrator, and  afterwards  tbe  said  George  W. 
Hawke  filed  his  claim  against  the  deceased 
with  the  county  court  of  said  county,  which 
was  allowed  by  the  court,  and  the  said  Wil- 
liam Brusha  afterwards  filed  his  petition  In 
the  county  court  to  set  aside  the  appoint- 
ment of  the  said  administrator  and  tbe  al- 
lowance of  all  claims  that  bad  been  avowed 
against  the  estate,  and  especially  tbe  claim 
of  the  said  George  W.  Hawke.  The  admin- 
istrator and  the  said  George  W.  Hawke  filed 
separate  demurrers  to  tbe  said  petition  which 
were  sustained,  and  the  petition  was  dismiss- 
ed. William  Brusha  thereupon  appealed  to 
the  district  court,  and,  upon  bearing  in  that 
court,  the  Judgment  of  the  county  court  was 
affirmed,  and  tbe  petitioner  has  appealed  to 
this  court  While  tbe  proceedings  have  been 
pending  in  this  court  tbe  claimant  has  died 
and  tbe  proceedings  have  been  revived  In  tbe 
name  of  bis  administrator. 

1.  The  first  contention  is  that  the  order 
ai^iolntlng  the  administrator  is  void  for  want 
of  sufficient  notice.  Tbe  statute  provides: 
"When  application  shall  be  made  to  the 
Judge  of  probate  for  tbe  appointment  of  an 
administrator  of  an  intestate  estate,  or  for 
letters  of  administration  with  tbe  will  an- 
nexed, be  shall  cause  the  notice  of  tbe  same, 
and  of  tbe  time  and  place  of  tbe  bearing 
thereof,  to  be  given  by  personal  service  on  all 
persons  Interested,  or  by  publication,  under 


an  order  ot  such  court,  In  such  newspaiier 
printed  in  this  state  as  he  may  direct"  Cob- 
bey's  Ann.  St  1909,  {  SOOO.  This  statute 
leaves  tbe  mattef  to  tbe  probate  court  to  de- 
termine what  publication  shall  be  made  In 
case  personal  service  is  not  had  upon  tbe 
parties  interested.  Pursuant  to  this  statute, 
the  court  ordered  "that  notice  of  these  pro- 
ceedings be  given  by  publishing  a  copy  «f 
this  order  in  tbe  Nebraska  City  News,  a 
newspaper  printed  In  '  said  county  once  a 
week,  three  successive  weeks  prior  to  said 
day  of  hearing."  It  appears  from  tbe  proof 
of  publication  that  ibe  Nebraska  Oity  News 
Is  a  dally  paper,  and  that  this  notice  was 
published  dally  therein  except  Sundays,  com- 
mencing on  the  24th  day  of  April  and  end- 
ing on  the  8th  day  of  May,  so  that  tbe  first 
publication  was  two  weeks  before  the  day 
of  hearing.  Tbe  notice  was  not  published  for 
three  full  weeks,  but  it  was  published  more 
than  once  in  each  one  of  three  several  wedcg. 
The  language  of  tbe  order  In  this  respect  is 
perhaps  somewhat  indefinite,  and  whether 
this  publication  is  to  be  regarded  as  a  com- 
pliance with  tbe  ordw  depends  up<m  the  con- 
struction to  be  given  to  tbe  order.  Under 
the  statute  above  quoted.  It  was,  of  course, 
competent  for  the  court  to  order  the  publi- 
cation as  It  was  in  fact  made,  and,  as  tbe 
court  has  so  construed  tbe  order  by  approv- 
ing and  acting  upon  the  publication,  we  are 
of  opinion  that  tbe  publication  was  suffldoit 
Tbe  order  a^rainting  the  administrator  up- 
on this  notice  should  not  be  vacated. 

2.  Tbe  8ec<Hid  contention  of  tbe  petitioner  is 
more  serious.  It  appears  that,  pursuant  to  tbe 
statute,  the  county  court  made  an  order  in  re- 
gard to  the  hearing  of  daims  against  tbe  es- 
tate, as  follows:  "All  creditors  of  said  de- 
ceased will  meet  tbe  administrator  of  said  es- 
tate, before  me,  County  Judge,  in  said  Court 
at  Nebraska  City,  in  said  County  and  State,  on 
July  9tb,  1907,  September  9th,  1907,  and  No- 
vember 9tb,  1907,  at  2  o'dod:  P.  M.,  each  day 
for  the  purpose  of  presenting  their  claims 
for  examination,  adjustment  and  allowance. 
Creditors  have  until  November  9th,  1907,  but 
no  longer,  in  which  to  file  their  claims  in  this 
Court  against  said  estate."  There  were  nu- 
merous claims  filed  and  allowed  against  the 
estate,  and  among  them,  as  before  stated,  a 
claim  of  tbe  brother,  George  W.  Hawke.  The 
amount  of  tbe  claim  as  filed  was  $1,629.09.  A 
part  of  tbe  claim  was  barred  by  the  statute  of 
limitations,  as  appeared  upon  tbe  face  of  tbe 
claim.  The  total  amount  of  the  claim  not  so 
barred  by  tbe  statute  of  limltationa  was 
$1,108.64,  and  the  dalm  was  allowed  at 
$1,217.59,  so  that  upon  tbe  face  ot  tbe  record 
Itself,  it  appeare4  that  more  than  $100  had 
been  allowed  that  was  barred  by  the  statute  . 
of  limitations.  In  section  221  of  tbe  de- 
cedent's act  (Rev.  St  1806,  a  14)  it  is  pro- 
vided: "No  claim  barred  by  tbe  statute  of 
limitatlonB  shall  be  allowed  by  the  commls- 
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sloners  In  favor  of  or  ajjainst  the  estate  as 
a  set-otr  or  otherwise."  Section  010  of  the 
Code  of  Oiril  Procednre  makes  sections  002 
to  611,  inclusive,  applicable  to  probate  conrts 
and  section  610  contains  the  following  lan- 
guage: "In  estimating  time,  the  probate 
court  shall,  for  this  purpose,  be  considered 
as  holding,  In  each  year,  three  terms  of  four 
months  each,  the  first  commencing  on  the 
first  day  of  January  of  each  year."  The  or- 
der allowlsig  the  daim  complained  of  was 
made  on  the  9th  day  of  Septembw,  1907,  and 
the  petition  to  vacate  tliat  order  was  filed 
during  the  same  term  of  the  probate  court, 
to  wit,  on  the  8th  day  of  November,  1907, 
and,  as  already  noticed,  the  time  limited  by 
the  court  for  adjusting  claims  against  the  es- 
tate had  not  yet  expired.  The  petition  al- 
leges that  the  jpetltlone:  was  then  and  had  for 
several  years  been  a  resident  in  California, 
and  that  he  vres  not  aware  of  the  death  of  his 
motha:,  or  the  proceedings  that  were  being 
taken  in  regard  to  her  estate.  The  probate 
coart,  of  course,  Iiad  complete  control  of  its 
proceedings  during  the  term  in  which  they 
were  entered,  and,  under  the  clreumBtances 
above  cited,  we  think  that  the  showing  of 
diligence  on  the  part  of  the  petitioner  was 
sufficient,  and  that  the  county  court  upon  its 
attention  being  called  at  the  same  term  to 
the  fact  that  with  the  consent,  as  this  record 
shows,  of  the  administrator,  a  claim  had 
been  allowed,  a  substantial  part  of  which 
■w«s  barred  by  the  statute  of  limitations,  the 
order  should  have  been  set  aside  and  a  re- 
hearing had  upon  the  claim. 

For  these  reasons,  the  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  Judgment  of 
the  county  court  modified  so  as  to  set  aside  the 
order  allowing  the  claim  of  George  W.  Hawke. 
In  all  other  respects  the  Jjidgment  of  the 
county  court  Is  affirmed.  All  costs  are  taxed 
against  the  estate  of  George  W.  Hawke. 


PIEaSCB  ▼.  CHICAGO,  B.  &  Q.  B.  CO.  et  al. 

(No.  16,623.) 
(Supreme  Court  of  Nebraska.     June  10,  1910.) 

fSv«a6u«  iy  the  Court.) 

1,  BxcBFTions,  Biix  OF  (S  46*)— Submission 
TO  Advebse  Pahtt. 

A  proposed  bill  of  exceptions  is  not  sub- 
mitted to  the  adverse  party  or  bis  attorney  of 
record,  within  the  meaning  of  the  statute,  by 
leaving  it  at  the  residence  of  the  attorney  in 
his  absence. 

SEd.  Note. — For  other  cases,  see  EJxceptions, 
1  of,  Cent.  Dig.  {  75 ;   Dec.  Dig.  {  46.*] 

(Additional  ByUabu*  ly  Editorial  Staff.) 

2.  ESciPTiONS,    Bill   of   (§   46*)— Sebviob— 
Time. 

Code  Civ.  Proc.  {  311,  provides  that  when 
the  decision  is  not  entered  on  the  record,  or  the 
grounds  of  -objection  do  not  sufficiently  appear 
in  the  entry,  the  party  excepting  must  reduce 
his  exceptions  to  writing  within  15  days,  or  in 
such  time  as  the  court  may  direct,  not  exceed- 
ing 40  days  from  the  adjournment  of  the  term, 


and  that  where  a  party  using  doe  diligence  has 

failed  to  secure  settlement  and  allowance  of  the 
bill  within  the  time  required,  the  judge  may  ex- 
tend the  time  previously  fixed,  but  not  beyond 
40  days  therefrom.  Held,  that  the  time  for 
serving  a  bill  of  exceptions  cannot  extend  t>e- 
yond  80  days  from  adjournment  of  the  term. 

[EU.  Note. — For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  {  76;    Dec.  Dig.  i  46.*] 

3.  RXCEPTI0I7S,    Bui    OF    (J   46*)-^ebvice— 

Waives  of  iBREaiTLABiTiBS. 

Evidence  held  not  to  show  a  waiver  of  ir- 
regularities in  service  of  a  bill  of  exceptions. 

[EM.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  i  75;   Dec.  Dig.  §  46.*] 

Appeal  from  District  Court,  Valley  Coun- 
ty ;  Hanna,  Judge. 

Action  by  Nora  E.  Pierce,  administratrix 
of  George  H.  Pierce,  against  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  On  motion  to  quash  bill  of  ex- 
ceptions.  Sastalned. 

James  B.  Kelby  and  Halleck  F.  Rose,  for 
appellants.  A.  Norman,  H.  E.  Oleson,  and 
John  J.  SnUivan,  for  appellee. 

FAWCETT,  J.  Plaintiff  moves  to  quash 
defendant's  bill  of  exceptions,  for  the  reason 
that  the  same  was  not  served  within  80  days 
from  the  adjournment  sine  die  of  the  term  of 
court  at  whidi  Judgment  was  rendered.  The 
•service  of  the  bill  was  by  hanging  it  to  the 
door  knob  of  the  residence  of  Mr.  Oleson,  one 
of  the  attorneys  for  plaintiff,  at  14  minutes 
before  midnight  on  the  eightieth  day.  The 
bill  was  found  there  by  the  attorney  on  the 
next  morning.  It  was  seasonably  returned  to 
counsel  for  defendant  with  proper  objections. 
The  district  court  allowed  the  bill,  and  plain- 
tiff now  moves  that  the  same  be  quashed. 
Section  311  of  the  Code  provides:  "When  the 
decision  is  not  entered  on  the  record  or  the 
grounds  of  objection  do.  not  sufficiently  ap- 
pear in  the  entry,  the  party  excepting  must 
reduce  his  exceptions  to  writing  within  fifteen 
(15)  days,  or  In  such  time  as  the  court  may  di- 
rect, not  exceeding  forty  (40)  days  from  the 
adjoamment  sine  die  of  the  term  of  court  at 
which  Judgment  is  rendered  or  at  which  the 
motion  for  a  new  trial  is  ruled  on,  and  submit 
the  same  to  the  adverse  party  or  his  attorney 
of  record  for  examination  and  amendment  if 
desired.  •  •  •  In  cases  where  a  party 
seeking  to  obtain  the  allowance  of  a  bill  of 
exceptions  has  used  due  diligence  in  that  be- 
half, but  has  failed  to  secure  the  settlement 
and  allowance  of  the  same  as  herein  required, 
it  shall  be  comx)etent  for  the  Judge  who  tried 
the  cause,  upon  due  showing  of  diligence,  and 
not  otherwise,  to  extend  the  time  herein  allow- 
ed, bat  not  beyond  the  forty  days  additional 
to  that  herein  provided."  That  the  time  for 
serving  a  bill  of  exceptions  cannot  be  ex- 
tended beyond  80  days  is  firmly  settled  in  this 
state.  Horbiicb  v.  CHty  of  Omaha,  49  Neb. 
851,  69  N.  W.  121;  Uathews  v.  Mulford.  63 
Neb.  252,  73  N.  W.  661 ;  Stock  t.  X/uebben,  72 
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Neb.  254,  100  N.  W.  SOT;  Brescder  r.  Wayne 
Co.,  82  Neb.  758,  118  N.  W.  1054. 

Certain  statements  made  by  Mr.  Norman, 
one  of  the  plaintiff's  attorneys,  at  about  tbe 
borur  of  midnight,  and  after  tbe  bill  of  ex- 
ceptions had  been  fastened  to  Mr.  Oleson's 
door  knob,  are  relied  upon  as  constituting  a 
waiver  of  the  manner  of  service.  Upon  this 
point  Mr.  Norman  and  his  wife  and  son  testi- 
fied that  this  conversation  was  15  minutes 
after  midnight  Defendant's  attorneys  testi- 
fied that  it  was  one  and  one-half  minutes 
before  midnight  Mr.  Norman  states  that 
when  the  attorneys  for  defendant  called  at 
his  bouse  Mr.  Marley,  one  of  defendant's  at- 
torneys, said:  "That  he  had  been  trying  to 
locate  me  for  the  purpose  of  serving  a  bill  of 
exceptions,  but  that  as  be  could  not  find  me 
he  had  left  the  bill  of  exertions  at  the 
residence  of  Mr.  Oleson.  I  then  said:  "That 
is  all  right  Service  upon  Mr.  Oleson  Is  Just 
as  good  as  service  upon  me.'  Mr.  Marley  then 
said:  'But  Mr.  Oleson  was  not  at  home.'  To 
which  I  replied:  'Ob,  Mr.  Oleson  was  not  at 
home.'  I  then  dosed  the  door  and  the  con- 
versation ended."  Mr.  Marley  states  that  he 
told  Mr.  Norman  "that  I  had  been  seeking 
him  to  make  service  of  the  bill  of  exceptions 
in  said  case,  and  that  I  bad  left  tbe  bill  of 
exceptions  in  said  case  at  the  residence  of 
plaintiff's  attorney  H.  E.  Oleson.  Upon  being, 
informed  that  the  bUl  of  exceptions  had  so 
been  left  at  tbe  residence  of  said  Oleson, 
said  Norman  said  to  me,  In  the  presence  of 
said  witnesses,  'That  is  all  right'  Under- 
standing from  the  statement  so  made  that 
said  Norman  expressly  assented  to  tbe  man- 
ner In  which  said  service  was  made,  I  depart- 
ed leaving  tbe  bill  of  exceptions,  as  before 
stated,  at  the  residence  of  said  Oleson  for  the 
examination  of  plaintiff  and  her  attorneys." 
Mr.  Marley's  departure,  leaving  the  bill  of  ex- 
ceptions suspended  to  Mr.  Oleson's  door  knob, 
was  not  in  reliance  upon  Mr.  Norman's  state- 
ment for,  as  stated  in  his  own  affidavit  It  was 
then  not  more  than  two  minutes  before  mid- 
night, and,  if  Mr.  Norman  bad  not  made  the 
statement  attributed  to  him,  counsel  for  de- 
fendant could  not  within  so  short  a  time  have 
made  any  other  disposition  of  the  bill.  More- 
over, Mr.  Norman's  affidavit  that,  when  he 
said  "All  right"  be  had  not  been  told  that  Mr. 
Oleson  was  not  at  home.  Is  not  contradicted. 
We  do  not  think  tbe  manner  of  service  was 
waived. 

It  is  also  urged  that  it  is  -shown  that,  on 
the  morning  of  the  next  day  after  they  at- 
tached the  bill  of  exceptions  to  tbe  door 
knob  of  Mr.  Oleson's  residence,  the  bill  was 
seen  in  tbe  hands  of  counsel  for  plaintiff,  and 
that  It  thus  clearly  appears  that  the  bill  ac- 
tually came  into  the  hands  of  counsel  for 
plaintiff.  This  is  true;  but  as  further 
shown,  it  did  not  come  into  their  bands  until 
tbe  morning  of  the  eighty-first  day,  when  Mr. 
Oleson  opened  his  door  on  that  morning. 
This  could  not  have  any  greater  effect  than 
If  counsel  for  defendant  had  been  standing 


upon  Mr.  Oleson's  porch  when  he  op«ied  tbe 
door  that  morning  and  had  then  served   ft 
upon  him.    It  would  have  been  in  that  case, 
as  In  this,  one  day  too  late.    Tbe  case  there- 
fore resolves  Itself  down  to  the  simple  proix>- 
sltlon:    Was  the  attachbig  of  tbe  bill  of  ex- 
ceptions to  Mr.   Oleson's  door  knob  at   14 
minutes  before  mldnli^t  on  tbe  last  day  a 
compliance  with  section  811  of  tbe  Code  of 
Civil  Procedure?    In  Lancaster  County  Bank 
V.  GUlllan,  49  Neb.  165,  68  N.  W.  352.  the  blU 
was  attempted  to  be  served  by  leaving  it  at 
the  office  of  opposing  counsel  in  his  absence. 
We  held  such  service  insufficient     In   the 
opinion,  by  Mr.  Commissioner  Irvine,  it  is 
said:    "Section   811  of  tbe  Code  provides, 
among  other  things,  that  the  party  excepting 
shall  reduce  bis  exceptions  to  wrlttng  'and 
submit  tbe  same  to  the  adverse  party  or  his 
attorney    of    record    for    examination    and 
amendment  if  desired.'   The  question  is  there- 
fore presented  whether  leaving  the  proposed 
bin  at  tbe  office  of  the  attorney  of  record  is 
a  'submission'  thereof  to  such  attorney  with- 
in the  meaning  of  the  statute.    Tbe  question 
Is  a  new  one  in  this  court  and  our  attention 
has  not  been  directed  to  any  adjudications 
elsewhere  under  similar  statutes.    It  has  been 
several  times  said  that  tbe  object  of  the  statute 
in   requiring  a   submission  to  the   adverse 
party  or  his  attorney  is  to  obtain  an  accurate 
bill.    (Citing  cases.)    In  Fitzgerald  v.  Brandt 
36  Neb.  683  [54  N.  W.  992],  there  were  several 
appellees,  whose  interests  were  diverse.    The 
proposed  bill  of  exceptions  was  left  at  tbe 
office  of  tbe  attorneys  for  one  appellee,  and 
the  others  were  notified  that  tbe  bill  bad  been 
left  there  for  their  examination  and  would 
so  remain  for  the  time  allowed  by  law.    It 
was  held  that  this  was  not  a  submission  with- 
in the  statute.    A  sunmions  may  be  served  by 
leaving  a  copy  thereof  at  tbe  usual  place  of 
residence  of   the  defendant   and  there  are 
other  cases  where  service  may  be  made  other- 
wise than  by  delivery  personally  to  the  party 
to  be  served;    but  such  substituted  service 
is  valid  only  because  made  so  by  statute,  and 
there  can  be  no  doubt  that  io  tbe  absence  of 
a  statute  to  tbe  contrary,  service  upon  a  per- 
son means  personal  service,  and  nothing  else. 
This  statute  provides  that  the  proposed  bill 
may  be  submitted  to  the  adverse  x>arty  or  his 
attorney  of  record,  but  provides  for  no  other 
manner  of  service.    As  has  been  said,  the  ob- 
ject of  the  requirement  is  to  obtain  an  accu- 
rate bill,  by  giving  to  the  adverse  party  an 
opportunity  to  examine  the  proposed  bill  and 
suggest  amendments.     The  statute  permits 
only  10  days  for  this  purpose.     Practicing 
attorneys  cannot  always  be  In  their  offices, 
and  to  hold  that  a  proposed  bill  is  properly 
submitted  by  leaving  it  at  the  office  of  tbe  at- 
torney during  his  absence  might  frequoitly 
operate  to  deprive  him  of  tbe  opportunity  of 
examination    and    suggesting    amendments. 
There  is  no  provision  by  which  this  period  of 
10  days  may  be  extended.   On  the  other  band. 
the  statute  allows  tbe  party  proposing  the  biU 
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15  days  from  the  rising  of  court  In  which  to 
submit  the  bill.  Code  Civ.  Proc.  I  311 ;  rirst 
Nat.  Bank  t.  Bartlett,  8  Neb.  319  [1 N.  W.  1B9]. 
This  time  may  be  extended  by  the  court  to  40 
days  from  the  adjournment  of  the  term,  and, 
upon  showing  of  diligence,  the  judge  may  ex- 
tend the  time  for  another  period  of  40  days. 
It  would  seem,  therefore,  as  If  it  were  the  in- 
tuition of  the  Legislature  to  allow  to  the  ap- 
pellant or  plaintiff  in  error  ample  time  to 
properly  submit  the  bill,  and  to  require 
prompt  action  by  the  adverse  party  upon  its 
submission.  An  Inability  to  submit  the  bill 
to  the  adverse  party  or  his  attorney,  on  ac- 
count of  absence  of  the  latter,  the  party  pro- 
posing the  bill  having  been  dUlgent,  would 
undoubtedly  be  good  cause  for  extending  the 
time,  and  the  rights  of  both  parties  would 
thereby  be  saved;  whereas,  giving  the  stat- 
ute such  a  construction  as  would  be  required 
to  sustain  this  bUl  would  in  many  cases  de- 
prive a  party,  successful  in  the  district  court, 
of  his  right  to  suggest  amendments.  Oppos- 
ing the  construction  we  have  Indicated  is  the 
fact  that  contingencies  may  arise  where  It 
becomes  Impossible  to  submit  the  bill  within 
the  longest  period  allowed  by  statute  if  per- 
sonal service  is  required.  The  adverse  par- 
ty may  be  a  nonresident  His  attorney  of 
record  may  be  absent  for  a  very  extended 
period.  Such  contingencies  are,  however,  so 
remote  that  the  Legislature  has  evidently 
failed  to  provide  therefor,  and  they  are  so 
remote  that  the  court,  in  order  to  meet  them, 
should  not  adopt  a  construction  of  the  stat- 
ute whidi  would  be  disastrous  to  the  rights 
of  the  parties  under  situations  frequently 
arising.  The  motion  to  quash  the  bill  is  sus- 
tained." Under  the  above  authorities,  It  is 
clear  that  there  was  no  service  of  the  bill  of 
exceptions  in  this  case  within  the  time  and  In 
the  manner  required  by  law. 

The  motion  to  quash  the  bill  of  exceptions 
Is,  therefore,  sustained. 


KDHLMANv.WM.  J.  LEMP  BREWING  CO. 

(No.  lfe,0(59.) 
(Supreme  Court  of  Nebraska.     June  10,  1910.) 

(Svllahut  iv  the  Court.) 

1.  Landlobd   and   Tenant   (J   114*) — Hold- 
IRO  OvEB  Afteb  Tehm— Effect. 

Where  a  tenant  under  a  written  lease  for 
one  ^ear,  with  the  option  of  again  leasing  the 
premises  for  one  or  more  years,  holds  over  with- 
out exercising  his  option,  his  landlord  may,  if 
he  so  elects,  consider  him  his  tenant  for  an- 
other year,  and  thus  render  him  liable  for  the 
gayment  of  rent  for  that  period  at  the  rental 
xed  by  the  terms  of  the  lease. 
(ESd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  378-381;    Dec.  Dig. 

2.  Landlobd  and  Tenant  (|  230*)— Bubdbn 
OF  Proof. 

Where,  in  such  a  case,  and  while  holding 
over,  the  tenant  claims  the  right  to  terminate 
his  tenancy  at  any  time,  under  conditions  ex- 


'  pressed  in  the  lease,  he  must  allege  and  prove 
the  existence  of  the  conditions  and  bis  compli- 
ance therewith,  in  order  to  escape  the  legal 
consequences  of  holding  over  the  term. 

[E}d.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  |  230.*] 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

Action  by  Barbara  Kuhlman .  against  the 
Wm.  J.  Lemp  Brewing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

H.  C.  Brome,  for  appellant  D.  W.  Livings- 
ton, for  appellee. 

BARNES,  J.  Action  in  the  district  court 
of  Otoe  county  to  recover  rent  alleged  to 
be  due  for  the  use  of  certain  premises  situ- 
ated in  the  city  of  Auburn  In  said  county. 
The  plaintiff  had  the  verdict  and  Judgment, 
and  the  defendant  has  appealed. 

It  appears  that  there  was  a  written  lease 
between  the  parties  by  which  the  defendant 
rented  from  the  plaintiff  the  premises  in 
question  from  the  1st  day  of  May,  1906,  to 
the  1st  day  of  May,  1907,  at  $oO  a  month 
payable  monthly  in  advance.  The  lease 
In'  question  also  contained  the  following  pro- 
vision: "It  is  further  hereby  Expressly 
agreed  by  and  between  the  parties  hereto 
that  the  said  Wm.  J.  Lemp  Brewing  Com- 
pany is  to  have  the  option  of  leasing  said 
premises  upon  the  same  terms  as  embodied 
in  this  lease  after  the  expiration  of  the 
term  herein  granted  for  the  further  period 
of  three  years,  making  a  total  term  of  four 
years,  provided,  however,  that  in  case  the 
city  of  Auburn  shall  prohibit  the  sale  of  in- 
toxicating liquors  within  its  borders,  or  pass 
obnoxious  laws  or  ordinances  forcing  the 
keepers  of  saloons  for  the  sale  of  Intoxica- 
ting liquors  to  close  their  places  of  busi- 
ness, or  render  such  business  so  unprofitable 
as  to  compel  them  to  quit  business,  then  the 
said  Wm.  J.  Lemp  Brewing  Company  may 
upon  reasonable  notice  terminate  t)ie  ten- 
ancy under  this  contract  and  cancel  and 
annul  this  lease."  It  further  appears  that 
the  defendant  took  possession  of  the  build- 
ing situated  on  the  premises  described  in 
the  lease,  and  from  the  4th  day  of  May, 
1906,  until  the  4th  day  of  May,  1907,  con- 
ducted a  saloon,  either  by  itself  or  others, 
for  the  sale  of  Intoxicating  liquors  therein; 
that  some  time  in  April,  1907,  it  Informed  the 
plaintiff  that,  if  a  license  to  sell  intoxica- 
ting liquors  could  not  be  procured,  it  would 
not  exercise  its  option  to  again  lease  the 
premises  as  provided  by  the  terms  of  its  ex- 
isting lease,  and  there  is  no  claim  that  it 
exercised  such  option.  It  also  appears  that 
two  attempts  were  made  to  procure  a  license, 
which  were  not  successful  on  account  of  per- 
sonal objections  to  the  applicant;  and  that, 
'Pending  the  proceeding  therefor,  the  defend- 
ant occupied  the  premises  with  its  stock  and 
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flztnres  until  about  the  middle  of  Jnne,  1907; 
that  on  the  29tb  day  of  that  month  defend- 
ant delivered  the  key  to  the  building  to  one 
Butts,  an  eDU>loy£  of  the  plalntUTs  husband. 
There  is  no  evldenee  in  the  record  showing 
or  tending  to  show  that  the  city  of  Auburn 
prohibited  the  sale  of  intoxicating  liquors 
<«rltbln  its  borders,  or  passed  obnoxious  laws 
or  ordinances  forcing  the  keepers  of  saloons 
for  the  sale  of  intoxicating  liquors  to  close 
their  places  of  business,  or  render  such  busi- 
ness so  unprofitable  as  to  compel  them  to 
quit  the  business,  and  that  defendant  gave 
no  notice  to  the  plaintlfT  of  Its  Intention 
to  terminate  the  lease  other  than  that  above 
mentioned. 

At  the  dose  of  the  evidence  the  court  in- 
structed the  Jury,  among  other  things,  as 
follows:  Instruction  No.  6.  "Ton  are  in- 
structed that  where  a  tenant  with  the  con- 
sent of  bis  landlord,  express  or  implied, 
holds  over  his  term,  the  law  presumes  a 
continuation  of  the  original  tenancy  for  a 
like  term  and  upon  the  same  conditions,  and 
you  are  Instructed  that  the  first  term  men- 
tioned in  the  lease  was  one  year,  and  if  yon 
find  from  the  evidence  that  the  defendant 
held  over  his  term — that  is,  stayed  in  pos- 
session until  May  5,  1907,  or  the  29th  day  of 
Jnne,  1907 — either  with  the  express  con- 
sent of  the  plaintiff  Barbara  Knhlman  or  by 
her  Implied  consent,  then  yon  are  instructed 
that  the  defendant  would  be  liable  for  rent 
at  the  rate  of  $60  per  month  for  the  year 
ending  May  1,  1006.  Ton  are.  instructed  in 
this  case  tliat  there  is  no  evidence  In  this 
case  that  the  city  of  Autnim  prohibited  the 
sale  of  Intoxicating  liquors  in  said  dty  or 
passed  laws  forcing  saloons  to  close  their 
places  of  business,  or  to  render  their  busi- 
ness unprofitable."  Defendant  strenuously 
contends  that  the  giving  of  this  instruction 
was  reversible  error,  and  argues  that  by 
holding  over  from  May  4,  1907,  to  about  the 
middle  of  June  of  that  year,  it  became  at 
most  only  a  tenant  at  will,  and  could  there- 
after terminate  the  lease  at  any  time  it  de- 
sired to  do  BO.  To  this  contention  we  cannot 
give  our  assent  It  may  be  said  that  upon 
this  question  there  is  a  division  of  the  au- 
thorities, but  this  court  is  fairly  committed 
to  the  rule  that  where  a  tenant  under  a 
written  lease  for  one  year,  with  the  option  of 
renewal,  or  of  again  leasing  the  premises 
for  one  year  or  more  years,  holds  over 
without  exercising  his  option,  the  landlord 
may,  if  he  so  desires,  consider  him  a  tenant 
for  another  year,  and  liable  for  the  rent  for 
that  period  at  the  rate  fixed  by  the  terms 
of  the  lease.  Bradley  v.  Slater,  50  Neb. 
682,  70  N.  W.  258;  Critchfleld  T.  Remaley, 
21  Neb.  178.  31  N.  W.  687;  Yates  v.  Kinney, 
19  Neb.  275,  27  N.  W.  132;  Thiebaud  T. 
First  Nat  Bank,  42  Ind.  212.  In  Haynes  v. 
Aldrich,  133  N.  1.  287,  81  N.  B.  94,  29  Am. 
St  Rep.  696,  it  was  said:    "From  tenant's 


holding  over  after  the  expiration  of  his  term 
the  law  implies  an  agreement  to  hold  for  a 
year  upon  the  terms  of  the  prior  lease.  The 
option  to  so  regard  It  is  with  the  landlord, 
and  not  with  the  tenant  and  the  latter  holds 
over  at  his  peril."  In  that  case  the  holding 
over  was  for  the  period  of  two  days,  which 
occurred  by  reason  of  difficulty  on  the  part 
of  the  lessee  to  procure  trucks  with  which 
to  move,  and  also  from  the  illness  of  a  board- 
er; and  it  was  held  that  this  would  not 
prevent  the  holding  over  from  operating  as 
a  renewal  of  the  lease  for  another  year  if 
the  landlord  so  elected  to  treat  it,  and  it 
was  said :  "Lessor's  election  to  treat  a  hold- 
ing over  as  a  renewal  of  the  lease  for  an- 
other year,  having  been  manifested  In  di- 
rect and  unequivocal  language,  is  not  avoid- 
ed by  evidence  that  he  subsequently  visited 
the  premises,  and,  finding  them  deserted  by 
his  tenant  had  some  repairs  attended  to, 
and  tried  in  vain  to  rent  them  to  another 
tenant"  Indeed,  without  citing  further 
authorities,  we  may  safely  say  that  the  rule 
adopted  by  this  court  Is  sustained  by  the 
great  weight  of  authority  in  this  country. 

Defendant  has  cited  some  cases  to  the  con- 
trary, among  which  are  Andrews  v.  Mar- 
shall Creamery  Co.,  118  Iowa,  595,  92  N.  W. 
706,  60  L.  R.  A.  399,  96  Am.  St  Rep.  412, 
and  Spangler  v.  Rogers,  123  Iowa,  724,  99  N. 
W.  580.  It  appears,  however,  that  those 
cases  were  governed  by  section  2991  of  the 
Iowa  Code,  which  provides  that  a  tenant 
holding  over  a  specified  term  becomes  a 
tenant  at  will,  and  that  the  tenancy  may 
be  terminated  upon  giving  30  days'  notice, 
and  therefore  do  not  sustain  the  defendant's 
contention. 

Finally,  defendant  contends  that  the  pro- 
vision contained  in  the  lease  which  is  quoted 
above  gave  it  the  option  of  terminating  the 
tenancy  at  any  time  upon  the  happening  of 
certain  events  and  the  giving  of  reasonable 
notice,  and  therefore  it  could  not  be  held  for 
the  payment  of  rent  after  May  1,  1907.  It 
must  be  observed,  however,  that  there  is  no 
evidence  in  the  record  that  the  events  upon 
which  the  right  to  cancel  the  lease  depended 
ever  occurred,  or  that  reasonable  notice  was 
given  to  the  plaintiff  of  the  defatdanfs  in- 
tention to  terminate  its  tenancy,  and  there- 
fore the  district  court  did  not  err  In  giving 
the  instruction  complained  of. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  district  court  is  affirmed. 


BUBBOWBS  V.  CHICAGO,  B.  &  Q.  R.  CO. 

<No.  15,846.) 
(Supreme  Court  of  Nebraska.    Jon*  10^  1910.) 

(SyUaiut  by  the  Ctturt.) 

1.  CoTTBTS    (i    106*)— Dkcision^-Opisioh— 
Discussion  of  ESvidencx. 

In    considering    an    assignment    that    Hi* 
judgment  of  the  lower  conrt  is  not  sustained 
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by  the  evidence,  an  appellate  cotirt  ia  not  re- 
quired to  set  oat  and  dlacnss  the  evidence  in 
extenso.  It  ia  attfficieot  if  the  opinion  fairly 
reflects  the  evidence  material  to  a  decision  up- 
on such  assignment. 

[Ha.  Note.— For  other  cases,  see  Cloarts,  Cent. 
Dig.  S  359;   Dec.  Dig.  S  lOti.*] 

2.  Cabrtkbs  (I  113*)— Shipuknt  of  Ooodb— 

LiiABiLiTY  or  Carbieb. 

When  a  shipper  surrenders  the  entire  ens- 
tody  of  his  goods  to  a  common  carrier  for  im- 
mediate transportation,  and  the  carrier  so  ac- 
cepts them,  the  liability  of  the  carrier  as  a 
practical  insurer  of  the  safe  delivery  of  the 
goods  at  once  attaches;  font  such  liability  does 
not  attach  until  the  |:oods  are  unconditionally 
surrendered  by  the  shipper  and  accepted  by  the 
carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  101,  608-620;  Dec.  Dig.  {  113.*] 
8.  Rkvisw. 

Our  former  opinion  adhered  to. 

On  application  for  rehearing.    Denied. 
For  former  opinion,  see  85  Neb.  497,  123 
K  W.  102a 

PAWCETT,  J.  A  reargtunent  was  allow- 
ed upon  a  motion  for  a  rehearing.  Counsel 
for  plaintiff  vlgoronsly  assails  our  former 
opinion  (85  Neb.  497.  123  N.  W.  1028)  apon 
the  ground  that  "tbe  opinion  does  not  reveal 
the  facts."  This  is  a  serious  charge,  but  a 
carefol  re-examlnatlon  of  the  record  sbows 
It  to  be  without  foundation.  That  tbe  opin- 
ion does  not  mention  and  discuss  all  of  the 
testimony  will  be  conceded  In  any  case,  but 
tbe  opinion  In  tbe  case  at  bar  fairly  reflects 
all  of  tbe  material  evidence  in  tbe  record. 
Tbls  was  sufficient  Tbe  gravamen  of  coun- 
sel's complaint  Is  tbat  tbe  opinion  does  not 
Bbow  that  all  of  tbe  goods  which  were  to 
go  as  freight  bad  been  loaded,  and  tbat  tbe 
goods  yet  to  be  loaded  were  such  as  were 
to  go  as  baggage.  Tbe  fact,  even  If  It  bad 
been  undisputed  (wblcb  is  not  tbe  case), 
tbat  all  of  plaintiffs  property  which  was  to 
go  as  freight  bad  been  loaded,  and  that  only 
such  as  was  to  go  as  baggage  remained  to 
be  loaded,  is  immaterial,  for  the  reason  that, 
under  plaintiff's  arrangement  with  defend- 
ant's agent,  it  was  all  to  be  loaded  by  plaln- 
tltr  In  the  same  car — ^tbe  one  wbidi  bad  been 
switched  onto  the  side  track  for  plaintiff's 
accommodation.  It  was  entirely  at  plain- 
tiff's pleasure  when  he  would  load  it  Tbe 
only  requirement  was  that,  If  he  desired  to 
bave  tbe  car  attached  to  tbe  passenger  train 
wblcb  was  to  leave  the  station  at  9:30  on 
Monday  morning,  be  must  have  the  loading 
completed  before  that  time.  The  defendant 
was  accommodating  blm  Insetting  apart  for 
his  use  a  freight  car  and  in  agreeing  to  at- 
tach such  freight  car  to  Its  passenger  train. 
No  trains  pass  through  Loup  City  on  Sunday. 
It  is  apparent  that  tbe  agent  of  the  defendant 
was  not  required  to  be  at  tbe  station  on  Sun- 
day. He  left  town  In  the  forenoon,  having 
previously  advised  plaintiff  tbat  he  was  going 
to  do  so.    On  the  evening  before,  be  had  the  I 


engine  of  a  passing  freight  train  swlt(di  the 
freight  car  onto  a  side  track,  and  on  Sunday 
morning,  before  leaving  town,  advised  plain- 
tiff, through  one  of  plaintiff's  employes,  as  to 
the  location  of  the  car.  During  the  after- 
noon of  Sunday,  plaintiff  and  bis  men,  with 
the  aid  of  a  drayman,  loaded  a  portion  of 
his  stuff,  keeping  out  the  sleeping  tents  and 
cook  tent,  the  gasoline  cook  stove  and  cook- 
ing utensils,  and  certain  bedding  for  use 
that  night,  Intending  to  load  them  Into  the 
car  before  traha  time  next  morning.  No  re- 
port was  made  to  tbe  agent  of  what  had 
been  done.  Plaintiff  was  unable  to  even 
state  whether  or  not  tbe  car  door  had  been 
closed.  Tbe  drayman,  it  Is  true,  testified 
tbat  be  helped  to  push  tbe  door  shut  when 
they  got  tbe  stuff  in  Sunday  afternoon; 
but  it  was  not  locked,  or  sealed,  or  precau- 
tions of  any  kind  taken  to  guard  tbe  car 
against  tramps,  thieves,  or  other  evilly  dis- 
posed persons — a  condition  which,  as  shown 
by  the  testimony  of  defendant's  agent,  would 
not  bave  been  permitted  to  exist  bad  deliv- 
ery been  made.  About  5  o'clock  the  next 
morning,  before  plaintiff  was  awake,  the 
car  took  fire  and  was  burned.  No  arrange- 
ments had  been  made  for  tickets,  no  money 
had  been  paid  to.  the  company,  the  agent 
bad  no  knowledge  tbat  anything  was  in  the 
car,  no  weights  had  been  furnished  defend- 
ant's agent  by  plaintiff,  nor  any  waybill 
made  out,  nor  anything  done  which  would 
Indicate  even  an  attempt  at  delivery  of  the 
stuff  that  bad  been  loaded  to  tbe  defendant 
company.  Tbe  car  was  not  yet  ready  for 
shipment  It  was  not  under  the  control  of 
defendant  Defendant  would  bave  had  no 
right,  at  tbe  time  of  the  fire,  to  bave  cou- 
pled onto  tbe  car  and  hauled  it  to  its  propos- 
ed destination.  Plaintiff  still  had  the  right,  if 
he  saw  fit,  to  remove  all  his  stuff  from  tbe 
car  the  next  morning  and  decline  fo  ship  at 
all,  or  he  might  decide  not  to  go  on  tbe  early 
train,  but  to  wait  tor  the  next  and  later 
train.  Tbe  case  Is  not  like  one  where  freight 
is  delivered  to  a  railroad  'company,  or  load- 
ed upon  a  railroad  company's  depot  plat- 
form, for  immediate  shipment  If  such  bad 
been  the  case  here,  clearly  the  defendant 
would  have  been  liable;  but  we  do  not  see 
bow  It  can  be  said  that  plaintlfTs  goods  had 
been  delivered  to  the  company  for  immedi- 
ate shipment  until  they  bad  all  been  loaded 
and  the  company  notified  of  tbat  fact.  Both 
of  these  Important  elements  are  wanting. 
Tbe  writer  has  very  serious  doubts  as  to 
whether  even  the  liability  of  a  warehouse- 
man attached  to  defendant  by  what  bad 
been  done  by  plaintiff  at  the  time  of  tbe 
fire ;  but,  be  tbat  as  it  may,  It  Is  clear  tbat 
no  liability  as  a  common  carrier  had  yet 
attached. 

Counsel  for  plaintiff  refers  to  Chicago,  B. 
&  Q.  R.  Co.  T.  Powers,  73  Neb.  816,  103  N. 
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W.  678,  cited  In  our  former  opinion,  and 
says  that  he  Is  satisfied  with  the  law  there- 
in announced.  In  that  opinion  the  court, 
epeaklng  through  Mr.  Commissioner  Oldham, 
said:  "It  is  also  clearly  shown  that  the  own- 
ers of  tbe  cattle  intended  to  take  the  stock 
out  of  the  pens  in  the  morning,  to  feed,  wa- 
ter, and  range  them  until  about  10  o'clock. 
We  think  the  rule  well  established  that, 
when  a  shipper  surrenders  tbe  entire  cus- 
tody of  his  goods  to  a  common  carrier  for 
Immediate  transportation,  and  the  carrier  so 
accepts  them,  the  liability  of  the  carrier  as 
a  practical  Insurer  of  the  safe  dellrery  of 
tbe  goods  at  once  attaches.  Kansas  City, 
P.  &  G.  R.  Co.  V.  Bamett,  69  Ark.  150,  61 
S.  W.  919.  But  we  think  It  equally  well  set- 
tled that  such  liability  does  not  attach  until 
the  goods  are  unconditionally  surrendered 
by  the  shipper  and  accepted  by  the  carrier." 
We  think  that  decision  decisive  of  the  case 
at  bar.  There  had  not  been  an  unconditional 
surrender  by  tbe  shipper  and  an  acceptance 
by  the  carrier  in  the  present  case.  Hence, 
under  the  rule  there  announced,  no  liability 
bad  attached.  Then,  again,  we  are  unable 
to  see  any  difference  between  an  arrange- 
ment by  which  one  shipper  is  privileged  to 
take  stock  out  of  the  pens  in  the  morning, 
for  any  purpose,  prior  to  shipment,  and  an 
arrangement  that  another  shipper  Is  to  have 
the  right  to  keep  out  part  of  his  shipment 
until  the  next  morning  before  loading. 
There  could  not,  in  the  very  nature  of  the 
case,  be  an  unconditional  surrender  until 
the  final  loading  in  either  case,  and  a  final 
delivery  to  the  carrier. 

Our  former  Judgment  is  clearly  right,  and 
is  adhered  to. 

Rehearing  denied. 


MADSEN  V.  FARMERS'  &  MERCHANTS' 

INS.  CO.     (No.  16,082.) 

(Supreme  Court  of  Nebraska.    Jane  10,  1910.) 

(SyJldbut  6y  the  Court.) 

1.  iNStTRANCE     (§     200*)  —  UNFILEH     CHATTEL 

Mortgage — Effect. 

The  existence  in  the  hands  of  the  mortgagee 
of  an  outstanding  unfiled  chattel  mortgage  upon 
a  stock  of  goods,  given  as  security  for  a  guaran- 
ty of  a  debt  of  tbe  mortgagor,  is  a  fact  material 
to  the  risk  in  a  contract  of  insurance  of  the 
goods,  even  though  the  Instrument  contains  a 
clause  that  it  "shall  not  be  valid  until  and  un- 
less filed." 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  555;  Dec.  Dig.  !  260. •] 

2.  Insurance  (8  260*)— Conditions  of  Poti- 

CT— CONCEAXED   iNCUMBBANCKS— "MaTEBIAI. 

Fact." 

If  such  a  mortgage  exists,  and  the  applicant 
for  insurance,   when    inquired   of  whether  the 

Sroperty  "is  mortgaged  or  otherwise  incum- 
ered,"  answers  in  the  negative,  this  is  the  con- 
cealment of  a  fact  material  to  the  risk,  which, 
under  tbe  conditions  of  tbe  tmlicy  that  "this 
entire  policy  shall  be  void  if  the  insured  has 


concealed  or  misrepresented.  In  writing  or  odi- 
erwise,  any  'material  fact*  or  circumstance  con- 
cerning this  insurance  or  the  subject  thereof," 
and  "this  entire  policy  shall  be  void  •  •  • 
if  the  subject  of  insurance  be  personal  property 
and  be  or  become  incumbered  by  a  chattel  mort- 
gage," avoids  the  ccmtract. 

[£^.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  f  555 ;    Dec,  Dig.  {  260.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4406,  4407.] 

Appeal  from  District  Court,  Howard  Coun- 
ty; Paul,  Judge. 

Action  by  L.  O.  Madsen  against  the  Farm- 
ers' &  Merchants'  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

A.  li.  Chase  and  Chas.  A.  Robblns,  for  ap- 
pellant T.  T.  Bell  and  Cbas.  B  Keller,  for 
appellee. 

LETTON,  J.  This  is  an  action  upon  an  in- 
surance policy.  The  policy  was  dated  Octo- 
ber 15,  1907.  It  provided  for  |4,700  Insui^ 
auce  upon  merchandise,  $300  upon  furniture 
and  fixtures,  and  $100  upon  a'  piano,  all  con- 
tained in  a  store  building  In  Cotesfield  Neb., 
the  property  of  Joseph  Jarosz.  On  tbe  Ist 
of  December,  1907,  the  property  was  destroy- 
ed by  fire.  The  petition  alleges  that  a  few 
days  afterward  defendant  offered  to  pay  the 
full  amount  of  the  policy  within  60  days,  as 
provided  by  the  policy,  or  to  pay  tbe  same 
Immediately,  less  a  discount  of  2  per  cent; 
that  the  plaintiff,  who  Is  the  trustee  in  bank- 
ruptcy of  Jarosz,  accepted  tbe  discount  prop- 
osition, but  that  afterwards  the  defendant 
refused  to  pay  the  loss,  upon  the  ground  that 
there  was  a  chattel  mortgage  on  the  property 
when  the  policy  was  written.  The  defend- 
ant denies  the  settlement  pleads  concealment 
of  material  facts,  and  fraud  and  misrepre- 
sentation in  tbe  written  application,  in  that 
on  or  about  the  27th  of  February,  1907,  Ja- 
rosz excfrutcd  a  chattel  mortgage  to  one  St 
Kadollnski  covering  all  of  the  insured  goods ; 
that  by  collusion  this  mortgage  was  kept 
secret  and  concealed  and  the  defendant  was 
thereby  Induced  to  execute  a  policy,  which  it 
would  not  have  done,  had  it  been  Informed  of 
the  Incumbrance.  It  further  alleged  that 
when  proofs  of  loss  were  prepared  and  re- 
ceived, defendant  had  no  knowledge  of  tbe 
existence  of  the  mortgage,  and  that  when  it 
ascertained  this  fact  It  tendered  back  to  the 
assured  the  full  amount  of  the  premium, 
which  it  still  proffers.  The  reply  is  a  general 
denial.  At  tbe  conclusion  of  the  trial,  both 
parties  moved  for  a  directed  verdict  The 
court  instructed  tbe  Jury  to  return  a  verdict 
for  the  full  amount  claimed  by  tbe  plaintiff. 

Tbe  only  material  question  presented  Is: 
Was  the  policy  void  at  its  inception  by  rea- 
son of  tbe  execution  of  the  instrument  Ex- 
hibit 6,  which  defendant  contends  is  a  chattel 
mortgage,  and  was  such  at  tbe  time  it  was 
executed,  but  which  plaintiff  claims  did  not 
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become  a  mortgage  under  its  terms  until  filed 
In  the  office  of  the  county  clerk.  Jarosz  pur- 
chased this  stock  of  merchandise  from  T.  T. 
BeU,  of  St  Faul,  Neb.  Mr.  BeU  testifies  that 
at  the  time  he  sold  the  stock  of  goods  he 
went  to  Cotesfleld  for  the  purpose  of  closing 
the  transaction ;  that  he  had  a  contract  of 
sale  drawn,  which  contained  a  guaranty  of 
the  payments  to  he  made  by  Jarosz ;  and  that 
Mr.  St  Nadollnskl,  who  was  Jarosz'  fa,ther> 
In-law,  agreed  to  sign  the  guaranty,  but  in- 
sisted that  he  should  have  some  security 
from  Jarosz,  so  "that  he  could  have  some 
rights  in  the  property  if  Jarosz  should  not 
pay  as  he  agreed,  or  if  he  should  feel  inse- 
cure in  any  other  way4'  Mr.  Bell  further 
testified:  That  be  had  no  chattel  mortgage 
blank  with  him,  but  that  he  did  have  a  real 
estate  mortgage  blank,  which  he  changed 
so  as  to  cover  the  chattel  property.  Jarosz 
then  said  "that  be  was  afraid  that  If  he 
gave  a  chattel  mortgage  on  the  stock  it  would 
make  him  trouble  In  getting  credit,  as  well 
as  getting  insurance."  Mr.  BeU  then  said: 
'"There  was  one  way  it  could  be  done ;  that  if 
Mr.  Nadollnskl  would  agree  that  this  paper 
should  not  be  a  lien,  or  should  not  be  valid 
uutl)  he  felt  unsafe  and  then  filed  it.  It  could 
be  fixed  in  that  way  so  it  would  be  a  lien 
after  it  was  filed."  St  •  Nadollnskl  then  said : 
"All  he  wanted  was  something  so  that  if  he 
should  feel  insecure,  that  he  could  get  bold 
upon  the  property  and  protect  himself  against 
his  guaranty  on  this  bond."  That  after  a 
few  mofe  words  Mr.  Bell  Inserted  the  words, 
"And  shall  not  be  valid  until  filed."  That 
he  "told  them  •  •  •  that  would  enable 
him  to  get  a  lien  on  the  property  when  it 
was  filed,  and  until  that  time  it  would  not 
be  a  valid  mortgage";  and,  the  instrument 
then  being  read  to  Jarosz  and  Nadollnskl,  the 
contract  of  purchase  was  sliced  by  Nado- 
llnskl, and  the  mortgage  by  Jarosz.  On 
cross-examination  Mr.  Bell  testified  that  he 
told  them  that  if  Jarosz  gave  a  chattel  mort- 
gage on  the  property  he  could  not  get  In- 
surance, and  that  he  might  have  told  them 
that  if  the  paper  was  put  upon  record  then 
It  would  be  a  lien,  and  would  invalidate  any 
Insurance  they  might  have.  Exhibit  6,  the 
instrument  referred  to.  Is  in  form  a  mort- 
gage upon  the  stock  of  goods,  furniture,  and 
fixtures.  It  contains  the  following  provi- 
sions: "This  mortgage  is  given  to  secure  said 
St.  Nadollnskl  against  loss  and  liability  by 
reason  of  his  guaranteeing  the  contract  of 
Jos.  B.  Jarosz  In  the  purchase  of  said  stock 
from  T.  T.  Bell,  and  shall  not  be  valid  until 
and  unless  filed."  Jarosz  was  then  given 
possession  of  the  stock  of  goods.  The  mort- 
gage was  filed  by  St.  Nadollnskl  the  day  after 
the  fire. 

The  defendant  contends  that  the  Instru- 
ment executed  and  delivered  by  Jarosz  to  St. 
Nadollnskl  was  a  chattel  mortgage  on  the 
property,  that  it  was  an  "incumbrance"  with- 
in the  meaning  of  the  application  and  policy, 
and  farther  contends  that  the  policy  Is  void 


for  fraudulent  concealment  by  the  Insured  ot 
the  character  of  his  title  and  interest  In  the 
property.  The  plaintiff  insists  that  the  ex- 
press condition  in  the  instrument,  "And  shall 
not  be  valid  until  and  unless  filed,"  is  a  con- 
dition precedent,  which  had  never 'been  com- 
plied with  before  the  destruction  of  the  prop- 
erty by  fire,  and  that  consequently  the  mort- 
gage never  took  effect  or  became  valid ;  that, 
this  being  the  case,  'there  was  no  .  misrepre- 
sentation or  concealment  in  the  application; 
that,  there  being  then  no  chattel  mortgage  in 
existence,  the  negative  answer  to  the  ques- 
tion whether  the  property  was  "mortgaged 
or  otherwise  incumbered"  was  true.  We  are 
of  opinion  that  at  the  time  the  insurance 
was  procured  Jaroez  concealed  from  the  in- 
surer a  material  fact  concerning  the  subject 
of  insurance.  He  knew,  at  the  time  that  the 
instrument.  Exhibit  6,  was  executed,  that  if 
the  fact  were  known  that  a  chattel  mortgage 
existed  on  the  stock  it  would  be  Impossible 
to  procure  insurance,  and  therefore  knew 
that  this  fact  was  material  to  the  risk ;  yet 
at  the  time  of  applying  for  the  insurance  be 
stated  that  the  property  was  not  "mortgaged 
or  otherwise  incumbered."  The  existence  of 
this  Instrument  was  a  fact  which  the  insur- 
ance company  was  entitled  to  know,  so  that 
it  might  decide  whether  to  enter  into  the 
insurance  contract  or  not  In  all  insurance 
contracts  there  is  a  moral  hazard,  and  it  is 
necessary  to  the  safe  operation  of  the  busi- 
ness, and  entirely  proper  and  right  that  an 
insurer  should  require  information  from  the 
applicant  which  will  allow  it  to  determine 
from  the  facts  the  extent  of  this  hazard  and 
of  the  risk  which  it  is  assuming.  The  in- 
strument affected  the  rights  of  the  insured 
in.  the  property.  His  interest  in  it  was  not 
the  same  as  it  was  before  it  was  executed, 
being  subject  to  the  will  of  the  mortgagee. 
It  was  not  the  property  itself  that  was  in 
reality  the  subject  of  the  Insurance  contract, 
but  it  was  the  interest  of  the  Insured  there- 
in; and  an  instrument  which  affected  such 
Interest  to  such  an  extent  as  did  this  mort- 
gage most  certainly  affected  the  moral  haz- 
ard. Stanislcs  v.  Hartford  Fire  Ins.  Co.,  83 
Neb.  768.  120  N.  W.  43.5. 

A  clear  discussion  of  this  subject  is  found 
in  the  opinion  of  Judge  Sanborn  In  Connecti- 
cut Fire  Ins.  Co.  v.  Manning,  160  Fed.  382.  87 
C  C.  A.  334,  from  which  we  quote:  "The 
property  insured  against  fire  in  this  policy, 
and  in  like  policies  of  Insurance  ordinarily, 
is  not  the  real  or  personal  property  describ- 
ed therein,  but  It  is  the  interest  of  the  assur- 
ed in  that  property.  The  extent  of  bis  in- 
terest is  therefore  necessarily  material  to  the 
risk  which  the  underwriter  assumes.  The 
moral  hazard  is  one  of  the  main  elements,  if 
not  the  chief  element  <of  an  Insurance  risk, 
and  it  is  never  negligible.  It  is  always  ma- 
terial to  the  risk.  Moral  hazard  is  but  an- 
other name  for  a  pecuniary  interest  in  the 
assured  to  permit  the  property  to  bum.  Sta- 
tistics, experience,  and  observation  all  teach 
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alike  that  the  moral  hazard  •  *  •  la 
greatest  ^en  the  assured  may  gain  the  most 
by  the  burning  of  the  property.  The  extent 
of  the  Interest  of  the  assured  In  the  property 
insured  measures  the  moral  hazard,  and 
hence  Is  always  material  to  the  risk  of  the 
Insurance.  But  any  incumbrance  upon  the 
interest  of  the  assured  diminishes  that  In- 
terest by  the  amount  of  the  Incumbrance, 
and  thus  becomes  Itself  material  to  the  risk. 
The  responsibility  of  the  assured,  his  ability 
to  pay  the  premiums  upon  his  policy,  is  an- 
other Important  consideration  to  the  nnder> 
writer,  and  the  extent  of  his  interest  in  the 
Insured  property,  the  Incnmbrance  upon  It, 
and  his  Indebtedness  on  account  of  that  in- 
cumbrance, tend  clearly  to  show  his  responsi- 
bility, and  in  that  way  are  material  to  the 
risk."  See,  also,  Secrest  v.  Hartford  Fire 
Ins.  Ck>.,  68  S.  C.  378,  47  S.  BT.  680 ;  Hutching 
T.  Cleveland  Mutual  Ins.  Co.,  11  Ohio  St 
477;  Lee  v.  Agricultural  Ins.  Co.,  7»  Iowa, 
879,  44  N.  W.  683.  The  instrument  although 
written  upon  a  real  estate  mortgage  blank, 
was  a  valid  mortgage  upon  the  property. 
The  consideration  had  passed,  the  mortgagor 
had  lost  all  control  over  the  Instrument  and 
Its  entire  possession  and  control  had  vested 
in  the  mortgagee.  He  might  file  the  same 
at  any  time.  It  is  apparent  from  the  testi- 
mony that  the  parties  understood  it  was  to 
be  kept  from  the  records  for  the  express  pur- 
pose of  obtaining  credit  and  Insurance.  The 
object,  so  far  as  concerned  the  defendant 
here,  was  to  deceive  the  insurer  into  believ- 
ing that  no  one,  other  than  Jarosz,  had  any 
interest  in  the  property.  Such  proceedings 
are  not  favored.  Ackerman  v.  Ackerman,  50 
Neb.  64,  69  N.  W.  388. 

While,  as  the  plaintiff  contends,  forfeitures 
are  looked  upon  by  courts  with  111  favor,  and 
will  be  enforced  only  when  the  strict  letter 
of  the  contract  requires  it  it  is  equally  true 
that  good  faith  and  fair  dealing  are  required 
in  insurance  contracts  as  much  as  in  any  oth- 
er contract,  and  that  courts  are  as  reluctant 
to  countenance  deceiving  an  insurance  com- 
pany by  the  concealment  of  material  facts 
as  deceiving  any  other  individual  or  corpo- 
ration. We  have  heretofore  said:  "When 
the  Insurer  makes  inquiry  about  facts  ma- 
terial to  the  risk,  he  is  Justified  In  acting  on 
the  assumption  that  the  information  impart- 
ed by  the  applicant  for  Insurance  Is  correct 
He  Is  entitled  to  know  whether  the  property 
to  be  insured  is  Incumbered,  and,  if  so,  to 


what  extent,  so  that  he  may  act  IntelllgentlT' 
In  determining  whether  he  will  acc^t  or  de- 
cline the  risk.  The  representations  of  the 
applicant  become  the  basis  of  insurance,  and. 
If  they  be  false  touching  matters  material  tx> 
the  risk,  the  contract  obtained  through  their 
influence  cannot  be  enforced;  and  It  is.  In 
such  case,  quite  Immaterial  whether  the  mis- 
statement resulted  from  bad  faith  or  from 
accident  or  ignorance"— citing  cases.  Seal  v. 
Farmers'  &  Merchants'  Ins.  Co.,  59  Neb.  253. 
80  N.  W.  807. 

The*  policy  contains  the  following  provi- 
sion: "This  policy  shall  be  void  if  the  Insur- 
ed has  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the 
subject  thereof.  •  •  •  This  entire  policy- 
shall  be  void  •  •  •  if  the  subject  of  in- 
surance be  x>er8onal  property,  and  be  or  be- 
come incumbered  by  a  chattel  mortgage."  It 
was  the  duty  of  Jarosz  to  be  candid  and  fair 
in  his  dealing  with  the  insurance  company, 
and  to  state  the  facts  with  reference  to  the 
execution  and  delivery  of  this  instrument  so 
that  the  company  might  determine  for  Itself 
whether  It  was  willing  to  assume  the  risk. 
The  concealment  by  him  of  these  facts  was  a 
violation  of  the  foregoing  condition  of  the 
policy,  and  his  negative  answer  to  the  ques- 
tion, "Is  the  property  mortgaged  or  other- 
wise Incumbered?"  was  untrue.  Whether  the 
Instrument  in  question  was  a  mortgage  or 
not,  it  constituted  an  "Incumbrance"  upon 
the  property,  presently  effective  or  not,  at 
the  option  of  NadoUnskL  It  was  a  lien,  as 
defined  by  Bouvler :  "A  hold  or  dalm  which 
one  person  has  upon  the  property  of  another 
as  a  security  for  some  debt  or  charge."  3 
Bouvler,  Law  Dictionary,  226;  Sessions  t. 
Irwin,  8  Neb.  5.  See,  also,  BlacA,  Law  Dic- 
tionary, p.  613,  defining  "Incumbrance." 

For  these  reasons,  we  think  the  district 
court  erred  In  directing  a  verdict  for  the  full 
amount  of  the  policy.  The  plaintiff,  however, 
was  entitled  to  a  verdict  for  the  amonnt  of 
the  insurance  upon  the  piano,  which  was  not 
included  in  the  mortgage.  The  judgment  of 
the  district  court  will  therefore  be  affirmed, 
if  plaintiff  files  a  remittitur  of  the  verdict  In 
excess  of  $100,  with  Interest  at  7  per  cent 
from  the  12th  day  of  December,  1907,  within 
40  days ;  otherwise,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings.  Cbsts  in  this  court  taxed  to 
plaintiff. 
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CB^S.  WIIiKINS  &  CX>.  T.  SUBLETTE)  et  al. 
(Supreme  Coart  of  Minnesota.     July  1,  1910. 
On  Rearsument,  July  14,  1910.) 

(ByOaTyu*  by  th«  Court.) 

1.  COITTRAOTB    (I    850*)— ACTIOW    TOB   PBIC»— 
BVXDKNCE. 

Evidence  considered,  and  held  to  Justify 
findi  ngs. 

[Bd.   Note.— For  other  cases,  see  Contracts, 
Gent.  Dix-  H  1819-1828;   Dec  Di«.  «  350.*] 

2.  H^YIDENCK    (S    854*)  —  DOCmONTABT    ElVI- 

DKHCB— Accounr  Book. 

In  an  action  acainst  husband  and  wife  upon 
an  account  for  which  it  appears  the  wife  alone 
Is  liable,  an  accoont  kept  in  the  husband's  name 
in  a  daybook  may  be  received  in  evidence. 

[E^    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  |  1464;    Dec.  Dig.  %  354.*] 

8.    AFFKAL    and    EiBBOB    (S    1048*)— Bbtibw— 
HABULEBS  E2BB0B. 

In  such  action,  the  wife  having  in  her  an- 
S'wer  admitted  liability,  except  as  to  amount, 
■he  is  not  prejudiced  oy  the  cross-examination 
of  ber  husband  as  an  adverse  party  concerning 
the  finandal  transactions  between  the  husband 
and  wife. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ErrSr,  Cent  Dig.  {  4140;  Dec.  Dig.  %  1048.*] 

Appeal  from  District  Court,  Hennepin 
County;   Andrew  Holt,  Judge. 

Action  by  CbarleB  Wllkliis  &  Co.  against 
Anna  B.  Sublette  and  others.  Finding  for 
plalntur.  From  an  order  denying  a  new 
trial,  defendant  Soblette  appeals.    AiBrmed. 

Alexander  McCane  and  H.  EX  Fryberger, 
for  appellant  Douglas  A.  Flslte  and  A.  B. 
Belmlck,  for  respondent 

O'BRIEiN,  J.  Plalntur  brought  this  ection 
against  Anna  B.  and  George  W.  Sublette, 
husband  and  wife,  to  recover  a  balance  claim- 
ed by  bim  for  furnishing  and  installing  a 
heating  plant  of  the  reasonable  value  of 
$767.59,  which  was  also  alleged  as  the  agreed 
price.  Separate  answers  were  Interposed, 
the  husband's  a  general  denial.  The  wife  ad- 
mitted the  construction  of  the  heating  plant 
In  ber  dwelling,  but  alleged  a  contract  price 
therefor  of  $508,  and,  further,  that  plaintiff 
was  also  under  contract  to  do  the  plumbing 
of  the  house  for  $425;  that  plaintiff  only  par- 
tially performed  each  contract  but  had  done 
and  furnished  extra  work  and  materials  of 
the  value  of  $20.95,  and  had  been  paid  $500. 
The  answer  then  set  out  the  omissions  claim- 
ed, and,  finally,  alleged  damages  by  reason 
of  those  omissions  and  faulty  work  in  excess 
of  any  balance  due  upon  the  contracts.  Up- 
on the  trial  it  appeared  that  the  defendant 
Mrs.  Sublette  bad  given  a  contract  to  one 
Bjtrgesson  for  the  Installation  of  the  heating 
plant  The  contractor  defaulted,  and  the 
plaintiff,  who  had  the  contract  for  the  plumb- 
Inf;  of  the  house,  was  asked  to  complete  the 
heating  plant  The  defendants  claimed  that 
plaintiff  assumed  Burgesson's  contract  In- 
cluding the  price,  $508.  The  plaintiff  insist- 
ed he  only  agreed  to  install  the  plant  thus 


completing  Burgesson's  contract,  bat  -without 
any  agreement  as  to  the  inrlce,  and  npoii  the 
trial  elected  to  recover  the  reasonable  value. 
The  case  was  tried  without  a  Jury,  and 
findings  made  in  favor  of  the  plaintiff,  and 
against  defendant  Anna  B.  Sublette.  No 
cause  of  action  was  found  against  her  has- 
band.  There  was  a  sharp  dispute  in  the  evi- 
dence, as  to  the  terms  upcm  which  plaintiff 
undertook  the  installation  of  the  beating 
plant  The  court  found  there  was  no  agree- 
ment as  to  the  price,  and  that  the  reasonable 
value  of  the  labor  and  material  was  $700. 
The  defendant  had  paid  $500  on  account  of 
both  the  plumbing  and  heating,  and  the  court 
found  the  amount  applied  upon  the  plumbing 
contract  and  ordered  judgment  for  $630.26 
as  the  balance  doe  for  the  heating  plant 
The  defendant  moved  for  amended  and  addi- 
tional findings,  among  others  for  the  follow- 
ing: "That  thereafter,  to  wit  In  the  latter 
part  of  the  year  1906,  by  mutual  agreement 
between  the  plaintiff  and  defendant  Anna  B, 
Sublette,  the  plaintiff  agreed  to  assume  and 
did  assume  the  said  contract  formerly  enter- 
ed Into  between  the  defendant  Anna  B.  Sub- 
lette and  the  said  Burgesson,  and  plaintiff 
agreed  in  all  things  to  carry  the  same  out  in 
accordance  with  Its  terms."  Also  one  to  the 
effect  that  plaintiff  bad  failed  to  complete  bis 
contract  accwdlng  to  its  terms.  The  court 
refused  to  so  find. 

1.  Thwe  Is  no  doubt  the  evidence  sustained 
the  finding  that  no  price  was  agreed  upon  be- 
tween these  parties  for  the  completion  of  the 
Burgesson  contract;  bat  we  think  the  evi- 
dence, fairly  construed,  shows  that  plaintiff 
undertook  to  fumisib  the  labor  and  material 
specified  in  that  contract  and  was  required 
to  substantially  perform  the  same.  The  de- 
fendant was,  therefore,  at  liberty  to  show 
a  failure  by  plaintiff  to  silbstantiaily  per- 
form, and  did  Introduce  evidence  intended  to 
prove  such  failure.  The  refusal  to  find  as 
requested  by  defendant  and  the  original  de- 
cision amount  to  finding  the  heating  contract 
had  been  subetantially  performed  by  plain- 
tiff, and  we  do  not  think  the  evidence  would 
Justify  tis  In  setting  aside  the  finding  so 
made. 

2.  After  plaintiff  bad  testified  to  the  value 
of  the  work  and  materials,  he  was  permitted 
to  introduce  in  evidence  his  daybook,  In 
which  the  account  was  k^  under  the  name 
of  Geo.  W.  Sublette.  While  It  finally  appear- 
ed the  wife  was  the  only  person  indebted, 
her  husband  took  more  or  less  part  in  the 
direction  of  the  work,  and,  while  the  court 
found  he  was  In  no  way  liable,  the  fact  that 
Us  name.  Instead  of  his  wife's,  beaded  this 
account,  was  Immaterial.  Coleman  v.  Retail 
Limibermen's  Ins.  Ass'n,  77  Minn.  31,  79  N. 
W.  588;  Union  Central  Life  Ins.  Oa.  v. 
Prlgge,  90  Minn.  370.  96  N.  W.  917. 

8.  Upon  the  trial  plaintiff  called  George 
W.  Sublette  under  the  statute  for  croas-ex- 


•For  other  eases  see  lam*  topic  and  aaetlon  NUMBER  la  O«o.  •  An.  Digs.  IMT  to  date,  *  awortw  Indexes 
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amlnatlon  as  an  advene  party.  He  was 
asked  as  to  t^  financial  transactions  be- 
tween hlms^  and  wife  with  reference  to 
the  building.  This  la  claimed  to  have  vio- 
lated section  4660,  Rer.  Laws  1906.  The 
plalntilTa  object  was  to  show  George  W.  Sub- 
lette liable.  Hie  wife  admitted  In  her  separ- 
ate answer  that  whatever  work  was  done 
was  for  her  account  ^e  alone  was  held 
liable,  and  was  not  and  could  not  be  preju- 
diced by  this  testimony;  end,  as  her  husband 
is  no  longer  a  party,  it  is  not  necessary  to 
determine  whether  it  was  error  as  to  blm. 
White  V.  Whlte^  101  Mhin.  461,  112  N.  W. 
627. 

Order  afEbrmed. 

On  Reargument 

PER  CURIAM.  In  an  application  for  a 
reargument  appellant's  counsel  suggests  that 
we  overlooked  the  grounds  upon  which  It 
was  insisted  the  trial  court  erred  in  admit- 
ting in  evidence  plalntiflTs  books  of  account. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  defendant's  main  contention  was 
that  plaintiff  had  assumed  the  Burgesson 
contract,  including  the  contract  price  of  ^OS. 
Before  the  books  were  received  in  evidence, 
plaintiff  had  testified  to  the  value  of  the 
plant,  so  that,  If  the  books  were  eliminated, 
there  would  still  be  sufficient  evidence  upon 
wtaidi  to  base  a  finding  of  the  value  fixed  by 
the  court  We  are  inclined  to  think  that 
there  was  a  sufficient  foundation  for  the 
Introduction  of  the  books  in  evidence ; '  bat 
if  there  was  not,  their  admission  did  not 
constitute  reversible  error,  because  of  other 
competent  evidence  sufficient  to  sustain  the 
finding.  Mankato  MUI  Co.  v.  WlUard,  94 
Minn.  160,  102  N.  W.  202;  American  Bridge 
Go.  T.  American  District  Steam  Ck>.,  107 
Minn.  140,  119  N.  W.  783. 

Application  for  reargument  denied. 


STATE  V.  HOIST. 
(Supreme  Court  of  Minnesota.    July  1,  1910.) 

(SifUabu*  iv  tli«  Court.) 

1.  JtTDOES  (I  61*)— Affidavit  of  Prbjttdice. 
Upon  the  filing  of  an  affidavit  of  prejudice, 
as  provided  b^  section  4101,  Rev.  Laws  190^ 
the  presiding  judge  is  thereby  incapacitated  for 
the  trial  of  the  accused. 


iJ. 


.Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
g.  S{  224-231;   Dec.  Dig.  (  51.*] 

2.  Jttdom  (I  61*)— DiSQUAiiFiOATioir— Ami- 
davit  of  Pbkjudice. 

In  the  case  at  bar  appellant  was  arraigned 
liefore  the  presiding  judge  on  the  29th  of  May, 
1909.  A  plea  of  not  guilty  was  entered,  his 
trial  was  nzed  for  Jnne  14th,  and  his  affidavit 
of  prejudice  was  filed  on  June  5th.  Held,  the 
affidavit  was  filed  within  two  days  before  the 
expiration  of  the  time  allowed  him  by  law  to 
prepare  for  trial. 

[Ed.  Note.— For  other  cases,  see  Judges,  Gent 
Dig.  SS  224-231 ;    Dec.  Dig.  |  61.*] 


Appeal  from  District  Goort;  Hennepin 
County ;  Andrew  Holt  Judge. 

Frank  Hoist  was  fonnd  guilty  of  maxder. 
and  appeals.    Reversed. 

J.  Le  Roy  Smith  and  A.  T.  Ankeny.  for 
appellant  George  T.  Simpson.  AL  J.  Smith. 
and  Jolrn  M.  Rees,  for  the  Stat& 

LEWIS,  J.  On  May  27,  1909,  appellant 
was  indicted  by  the  grand  Jury  of  Henn^in 
county,  Minn.,  charged  with  the  crime  of 
murder  in  the  first  degree,  and  on  May  28th. 
the  following  day,  was  arraigned  before 
Hon.  Andrew  Holt  one  of  the  district  Judges 
of  that  district  A  plea  of  not  guilty  was  en- 
tared,  and  It  was  orda«d  that  he  should 
have  until  the  14th  of  June  In  which  to  pre- 
pare for  triaL  On  Jnne  5th  he  execated  and 
filed  with  the  court  an  affidavit  that  his  trial 
had  been  set  for  the  14th  of  June,  that  all 
the  criminal  cases  on  the  calendar  for  trial 
during  the  then  pending  April  general  term 
of  court  had  been  assigned  to  Judge  Holt 
and  that  because  of  prejudice  and  bias  on  the 
part  of  that  Judge  he  had  good  reasOft  to 
believe  and  did  believe  that  he  could  not 
have  a  fair  trial.  On  June  14th  apiiellant 
appeared  In  court  and  his  attorney  who  had 
appeared  for  him  at  the  time  of  his  arraign- 
ment withdrew  as  his  counsel.  He  was  then 
asked  by  the  court  If  he  had  an  attorney,  to 
which  he  replied  that  he  had  not  wliereupon 
the  court  appointed  attorneys  to  take  charge 
of  his  defense,  and  the  cause  proceeded  tn 
trial,  resulting  in  a  verdict  of  guilty  of  the 
crime  of  murder  in  the  second  degree  A 
motion  was  made  by  defendant's  counael  to 
set  aside  the  verdict  on  the  ground  that 
Judge  Holt  was  disqualified  The  motion 
was  denied,  and  Judgment  was  entered,  from 
which  appeal  was  taken. 

Section  4101,  Rev.  Laws  1905,  reads;  "Any 
party  to  a  cause  pending  in  a  district  court 
having  three  or  more  Judges,  within  one  day 
after  it  is  ascertained  which  Judge  Is  to  pre- 
side at  the  trial  thereof,  may  make  and  file 
with  such  Judge,  and  serve  on  the  oppo^te 
party,  an  affidavit  that  on  account  of  prej- 
udice or  bias  on  the  part  of  such  Judge,  be 
has  good  reason  to  believe,  and  does  beHere 
that  he  cannot  have  a  fair  trial  of  sucb 
cause,  and  thereupon  such  Judge  shall  forth- 
with secure  some  other  Judge  of  the  same  or 
another  district  to  preside  at  the  trial,  and 
shall  continue  the  case  on  the  calendar  until 
such  Judge  can  be  present  In  criminal  a^ 
tlons  such  affidavit  may  be  made  and  filed 
with  such  Judge  by  the  defendant  not  Jess 
than  two  days  before  the  expiration  of  t&e 
time  allowed  him  by  law  to  prepare  for  trial, 
and  in  either  of  such  cases  snch  presldhig 
Judge  shall  be  Incapacitated  to  try  such  case : 
Provided  that  in  criminal  cases  such  Judge 
for  the  purpose  of  securing  a  speedy  trial, 
may,  in  bis  discretion,  change  the  place  of 
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trial  to  another  c^xuxty."  Prior  to  the  pas- 
sage of  this  law  (chapter  306^  Laws  1895), 
the  only  statute  api^cable  to  the  dlsqnallfl- 
catlon  of  trial  judges  was  section  4838^  Oen. 
St  1894,  which  read:  "No  Judge  of  any  of 
tbe  courts  of  record  In  this  state  shall  sit  in 
any  cause  In  which  he  is  interested  either 
directly  or  indirectly,  or  in  which  he  would 
be  excluded  from  sitting  as  a  juror."  As 
Gonstmed  In  Sjoberg  t.  Nordin,  26  Minn.  501, 
5  N.  W.  677,  the  only  disqualification  of  a 
trial  jndge  was  a  pecuniary  Interest  in  the 
event  of  the  action  to  be  tried.  The  law  of 
1896  was  before  the  court  In  State  v.  Gard- 
ner, 88  Minn.  130,  92  N.  W.  629,  where  it 
was  said  that  the  statute  gave  a  right  not  be- 
fore possessed  by  the  parties  to  actions  In 
the  district  court,  and  it  was  held  that  the 
right  of  a  defendant  in  a  criminal  case  to  In- 
capacitate a  jndge  to  try  his  case  by  an  affi- 
davit of  prejudice  was  limited  to  the  presiding 
judge  against  whom  the  affidavit  was  ffied 
In  the  first  Instance.  In  that  case  the  presid- 
ing, judge  had  assigned  the  case  to  another 
judge  of  the  same  district  upon  the  filing  of 
an  affidavit  of  prejudice,  and  the  defendant 
thereupon  served  another  affidavit  of  prej- 
udice against  the  second  jndge. 

The  new  law  Introduced  an  entirely  new 
feature,  and  its  language  is  plain,  direct,  and 
I)o8ltive.  It  means  that  the  Legislature  in- 
tended that  the  filing  of  an  affidavit  of  prej- 
udice with  the  judge  not  less  than  two  days 
before  the  expiration  of  the  time  allowed  to 
prepare  for  trial  operated  of  Itself,  without 
any  other  act  on  the  part  of  either  counsel  or 
court,  to  Incapacitate  the  judge  from  trying 
the  same.  This  leaves  for  examination  what 
Is  meant  by  that  provision  of  the  statute 
which  reads:  "Within  two  days  before  the 
expiration  of  the  time  allowed  him  by  law  to 
prepare  for  trial."  In  the  present  case  the 
court  ordered  that  defendant  have  until 
June  14th  to  prepare  for  trial.  Section  5334 
provides  for  the  arraignment,  and  time  to 
answer  the  indictment,  and  the  latter  part 
of  section  6380  provides:  "After  his  plea  the 
defendant  shall  be  entitled  to  at  least  four 
days  to  appear  for  his  trial  If  he  requires 
It"  All  of  these  sections  must  be  read  to- 
gether, and  the  evident  meaning  Is  that  a  de- 
fendant shall  have  at  least  four  days  to  pre- 
pare for  trial  after  entering  his  plea.  If  he 
requires  it ;  but  the  court  is  at  liberty  to  fix 
such  further  time  than  four  days  as  may 
seem  reasonable  to  the  court  under  the  cir- 
cumstances. The  court  named  June  14th  as 
the  day  of  the  trial,  which  gave  the  appel- 
lant until  that  time  to  prepare  for  trlaL 
That  'date  was  fixed  as  provided  by  law. 
The  affidavit  of  prejudice  was  filed  within 
the  time  fixed  by  law,  and  upon  the  filing  of 
the  affidavit  the  jndge  to  whom  the  cause 
had  been  assigned  became  Incapacitated  to 
try  It 


It  was  therefore  error  to  proceed  with  the 
trial,  and  the  judgment  Is  accordingly  re: 
versed. 


PEARSON  T.  TRI-STATB  TBa^BPHONB  As 

TEIiEGRAPH  CO. 
(Supreme  Court  of  Minnesota.     July  1,  1910.) 

(Bynaiui  by  the  Court.) 

1.  CONTBACTS  (J  321»)— Negligewt  Pbbform- 

AHCB— LaABILITT'  IN   DAIIAGES. 

One  who,  for  a  consideration,  undertakes  to 
perform  services  for  another,  is  liable  in  dam- 
ages if  the  same  are  performed  in  a  negligent 
manner. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1608;   Dec.  Dig.  {  321.*] 

2.  Telegraphs  and  Telephones  (S  20*)— ac- 
tions—EIvidenob^-Damages. 

The  evidence  is  sufficient  to  sustain  tha 
verdict. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  20.*] 

Appeal  from  District  Court,  Henn^ln 
County;    Horace  D.  Dickinson,  Judge. 

Action  by  Andrew  J.  Pearson  against  the 
Trl-State  Telet^one  &  Telegraph  Company. 
Verdict  for  plaintiff.  From  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Harlan  P.  Roberts,  for  appellant  Free- 
man P.  Lane,  for  recvondent 


LEWIS,  J.  This  action  was  to  recover 
damages  done  to  respondent's  house  by  the 
alleged  failure  of  appellant  to  raise  its  tel- 
ephone cable  high  enough  to  permit  the  house 
to  pass  under  it.  Respondent  recovered  a 
verdict  of  $100,  and  appellant  submits  that 
there  is  no  evidence  in  tlie  record  to  sus- 
tain the  verdict 

Respondent  bought  the  house,  and  desired 
to  have  it  moved  across  the  street  Appel- 
lant's cable  was  hung  In  the  street  upon 
poles,  and  request  was  made  upon  the  rep- 
resentatives of  appellant  company  to  raise 
the  cable  for  the  purpose  of  allowing  the 
house  to  pass  under  it.  The  company  under^ 
took  to  perform  such  services,  and  did  raise 
the  cable,  to  the  extent  of  six  feet  on  one 
side  and  four  feet  on  the  other  side.  There 
was  evidence  tending  to  show  that  during 
the  passage  of  the  house  the  cable  scraped 
along  the  top  of  the  roof,  destroying  shin- 
gles, and  in  some  degree  wrecking  the  hous& 
Appellant  was  paid  $24  for  raising  the  cable. 

We  are  of  the  opinion  that  the  request  to 
raise  the  cable,  the  undertaking  by  the  appel- 
lant to  perform  the  service,  and  the  receipt 
of  the  money  by  it  constitute  sufficient  evi- 
dence to  justify  the  conclusion  that  apiwl- 
lant  agreed  to  perform  the  work.;  that  is, 
raise  the  cable  to  a  height  sufficient  to  enable 
the  house  to  pass  under  it  without  damage. 
There  at)pear8  to  hav«  been  no  reason  why 
the  cable  could  not  have  been  raised  higher, 
and  the  only  excuse  offered  for  not  doing  sq 
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was  that  appdianfs  representfltlve  was  told 
the  height  of  the  building  from  the  ground 
and  tliat  he  raised  the  cable  accordingly; 
but  the  house  had  been  moved  np  to  the 
street,  ready  to  cross,  before  the  cable  was 
raised,  and  the  proper  height  to  raise  It 
could  have  been  estimated  at  that  time. 
Affirmed* 


VAN  VAIiKHNBURG  t.  ALLEN  et  aL 
(Supreme  Court  of  Minnesota.     July  1,  1010.) 

(Syttabui  by  th«  Court.) 

1.  ElscKows  (5  1*)  —  Dbxivkby  in  Escrow — 
What  Oonbtitctks. 

Deeds  were  sent  by  the  vendor  in  a  contract 
for  sale  of  land  to  a  bank  for  deliverr  to  the 
vendee  on  payment  of  a  named  sum.  The  ven- 
dee tendered  a  less  amount,  and  ottered  to  pay 
what  balance  should  l>e  found  due  to  the  vendor 
on  an  accounting.  The  bank  was  not  named  in 
the  contract  as  a  repositary  in  escrow:  It  is 
held  that  the  l>ank  was  merely  an  a^ent  of  the 
vendor,  and  that  under  these  circumstances  an 
action  did  not  lie  against  it  to  compel  the  deliv- 
ery of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
CJent.  EHg.  i|  1-5;   Dec.  Dig.  |  1.*] 

2.  BaoBowa  (|  1*)  — Demvkkt  ik  Bsobow  — 
What  OoHsrirnTES. 

An  "escrow"  is  a  deed  delivered  to  some 
third  person  to  be  by  him  delivered  to  the 
grantee  on  the  performance  of  some  precedent 
ccndition  by  the  grantee  or  another  or  the  hap- 
pening of  some  event.  If  the  instrument  re- 
mains in  the  dominion  of  the  maker,  it  is  not 
an  escrow.  To  constitute  an  escrow,  the  deed 
must  l>e  delivered  to  a  third  person,  and  not  to 
the  agent  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  SI  1-5;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2464-2467.] 

Appeal  from  District  Court,  Hennepin 
County;  Andrew  Holt,  Judge. 

Action  by  Jesse  Van  Valkenburg,  execu- 
tor, against  Frank  B.  Allen  and  another. 
From  an  order  dissolving  an  Injunction,  and 
dismissing  the  action,  plaintiff  appeals.  Af- 
firmed. 

J.  Van  Vallcenburg,  for  appellant  Ell 
Torrance,  for  respondents. 

JAGGARD,  J.  Plaintiff  and  appellant,  the 
executor  of  one  Lund,  deceased,  brought 
tills  action  against  the  defendant  and  re- 
spondent Allen  and  a  corporation  hereinafter 
referred  to  as  the  bank.  The  complaint  set 
forth  in  effect  that  in  1906  Lund  and  Allen 
executed  a  written  contract  for  the  sale  of 
land  by  Allen  to  Lund;  that  during  his  life 
Lund  paid  $27,180  on  this  contract;  that 
Allen  placed  in  escrow  in  possession  of  the 
banic,  within  the  Jurisdiction  of  the  court, 
deeds  to  the  said  land,  to  be  delivered  on 
the  payment  of  $5,045.02;  that  plaintiff  ten- 
dered to  said  defendants  the  sum  of  $1,513.- 
B8  in  full  payment  of  the  deeds,  after  de- 
ducting pro  rata  for  premises  agreed  to  be 
withdrawn  from  the  contract,  and  was  will- 


ing to  pay  such  other  and  furUier  mm  as 
on  accounting  should  be  found  due.     Plain- 
tiff demanded  Judgment  for  an  accounting, 
and  for  a  decree  directing  the  bank  to  deliver 
the  conveyance  to  this  plaintiff  upon  the  re- 
ceipt of  the  amount  found  to  be  dne.    Tbe 
other  allegations  are  not  material  her&     On 
application   of  the  plaintiff,   the  court    re- 
strained the  bank  from  parting  with   tbe 
deeds  of  conveyance  until  the  final  determi- 
nation of  the  action.    Defendant  bank  moved 
to  dissolve  the  temporary  Injunction  and  to 
dismiss  the  action,  on  the  grounds  that  tbe 
summons  therein  had  not  been  served  on  de^ 
fendant  Allen,  a  nonresident,  who  had  not 
appeared  In  said  action,  and  who  had  bad  no 
property  within  tbe  Jurisdiction  of  the  conrt 
since  the  comm«icement  of  the  action;   tbat 
the  complaint  did  not  show  that  any  Judg- 
ment for  money  or  damages  could  be  enter- 
ed against  Allen;   that  the  property  In  dis- 
pute was  situated  In  Nortii  Dakota;    that 
the  deed  sought  to  be  delivered  to  plaintiff 
ran   to  grantees   other  than   the  plaintiff; 
that,  tf  defendant  delivered  the  deeds  con- 
trary to  the  terms  authorhsed.  It  woald  be 
subject  to  an  action  for  damages  by  Allen; 
and  tbat  an  action  was  pending  In  the  courts 
of  North  Dakota  by  plaintiff  against  Alien 
to  enforce  specific  performance  of  the  con- 
tract.    The  court  granted  the  motion,  dis- 
solved the  injunction,  and  dismissed  the  ao 
tlon.    This  appeal  was  taken  from  that  order. 
The  present  controversy  is  within  narrow 
Umlts.     Plaintiff  insists  that  neither  Allen 
nor  any  one  dse  had  any  right  to  impose 
terms,  to  be  enforced  by  the  depositary  to 
whom  the  deeds  had  beoi  sent  for  collec- 
tion, differing  from  the  agreements  of  the 
parties  in  the  contract  for  deed,  and  that  if 
the  attempt  were  made  the  conditions  thus 
prescribed   did   not   supersede   the   original 
terms  set  forth  in  tbe  contract    This  specific 
proposition   is  sound  enough.     11   Current 
Law,   1274     And  see   Naylor  v.   Stene,  96 
Minn.  67,  104  N.  W.  685.     But  It  is  not  ap- 
plicable to  the  case  at  bar.    A  brief  Inquiry 
into  the  nature  of  an  escrow  will  demon- 
strate this.    "An  escrow  Is  a  deed  deliver- 
ed to  some  third  person,  to  be  by  blm  de- 
livered  to   tbe   grantee   upon   the   perform- 
ance  of  some   precedent   condition   by   the 
grantee   or   another,   or   the  happening  of 
some  event"    Duncan  v.  Pope,  47  Ga.  451; 
3  W.  &  P.  2464.    If  the  Instrument  remains 
under  the  dominion  of  the  maker.  It  is  not 
in  escrow.     Anderson  v.  Goodwin,  135  Ga. 
663,  54  S.  E.  679;   Rendlen  v.  Edwards,  116 
Mo.  App.  390,  92  S.  W.  781;  Devlin  on  Deeds, 
|§  282,  283,  324.    "The  deed  must  be  deliver- 
ed to  a  third  person,  and  not  to  the  grantee 
himself."    8  W.  &  P.  2466.    Nor  "to  the  agent 
or  attorney  of  the  grantor,  because  the  pos- 
session of  the  grantor's  agent  or  attorney 
is    the   grantor's   possession,    revocable  by 
him.    Wier  t.  Batdorf,  24  Neb.  88  [88  N.  W. 
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22];  Raymond  t.  Smith,  5  Conn.  589.  Nor 
to  the  agent  or  attorney  of  the  grantee,  for 
then  It  is  equivalent  to  a  delivery  to  the 
grantee'  himself.  Hubbard  v.  Greeley  [81 
Me.  340]  24  AO.  799  [17  L.  R.  A.  511]."  Fos- 
ter, J.,  in  Day  v.  La  Casse,  85  Me.  242,  27 
Atl.  124,  125.  The  depositary  must  be  the 
agent  of  both  parties.  Davis  v.  CSark,  68 
Kan.  100,  48  Pac.  563. 

The  case  did  not  involve  an  escrow  In  'Qie 
technical  sense.  There  was  no  delivery  to  a 
cnstodlan  in  pursuance  to  an  agreement  of 
the  parties  to  the  transaction,  either  ex- 
press or  implied.  The  bank  was  not  a  party 
to  the  agreement,  and  was  in  no  wise  agreed 
upon  by  the  parties  as  the  custodian.  It 
was  merely  Allen's  agent ;  its  possession  was 
Allen's  possession;  the  deed  it  received  was 
tmder  Allen's  control  and  dominion.  The 
principle  to  which  appellant  refers  ns  does 
not  apply.  Wler  v.  Batdorf,  24  Neb.  88,  38 
N.  W.  22;  Day  v.  Ia  Casse,  85  Me.  242,  27 
AtL  124;  Fitch  v.  Bunch,  30  Cal.  213;  Mil- 
ler T.  Sears,  91  Cal.  282,  27  Pac.  589,  25 
Am.  St  Rep.  176;  Sholts  v.  Shults,  159  lU. 
eS4,  48  N.  K.  800,  60  Am.  8t  Rep.  188. 

In  this  view  of  the  case  it  la  unnecessa- 
ry to  consider  the  further  question  raised 
by  respondent 

Affirmed. 


BERO  V.  DULDTH,  S.  S.  &  A.  RT.  CO. 

(Supreme  Court  of  Minnesota.    July  1,  1910.) 

ffiyttalnt*  ly  the  Court) 

1.  NrOLIOKNOB  (J  23*)— Tbespassebs. 

According  to  the  law  of  the  state  of  Mlch- 
Inn,  as  defined  by  the  decisions  of  the  Snpieme 
Oonrt  of  that  state,  a  child  11  years  of  age. 
who  enters  a  railway  yard  for  the  purpose  of 
catching  rides  on  trains.  Is  a  trespasser,  and 
the  doctrine  of  the  turntable  cases  has  no  ap> 
plication. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §1  83,  84;  Dec.  Dig.  |  23.*] 

2.  RAII.B0AD8  (S  282*)— Tkebpabsing  or  Cabs 
— Invitation- Evidence. 

Certain  boys  of  the  village  through  which 
respondent  railway  company  operated  its  rail- 
way were  permitted  to  climb  upon,  help  clean, 
and  occasionally  ride  upon  a  freight  engine 
which  was  located  on  a  track  some  distance 
from  the  main  railway  yards  and  in  chane  of  a 
day  watchman.  The  boys  also  occasionally 
climbed  upon  box  can  during  switching  oper- 
ations In  uie  yard,  and  they  were  in  the  habit 
of  linina  np  along  the  side  of  the  freight  train 
which  oaily  passed  through  the  village,  and 
caught  rides  by  grabbing  hold  of  the  ladders  on 
the  side  of  the  cars  when  the  train  started  up, 
and  then  jumped  o£F  before  it  got  under  full 
speed.  Held,  the  evidence  was  not  sufficient  to 
establish  an  invitation  to  the  boys  to  ride,  and 
the  company  is  not  liable  in  damages  to  a  boy 
11  years  old,  who  was  injured  in  attempting  to 
catch  a  ride  in  the  manner  stated. 

rsd.   Note.— For  other  eases,  see   Railroads, 
Dec.  Dig.  I  282.*] 

Appeal    from    District    Court,    St    Louis 
Connty;   J.  D.  Ensign,  Judge. 


Action  by  Amalia  Berg,  mother  of  O.  B. 
Berg,  an  Infant  against  the  Duluth,  South 
Shore  ft  Atlantic  Railway  Company.  Ver- 
dict for  defendant  From  an  order  denying 
a  new  trial,  plalntlft  appeals.    Affirmed. 

Victor  Llnley,  P.  H.  O'Brien,  and  Lndvlg 
Arctander,  for  appellant  Thomas  8.  Wood 
and  C.  O.  Baldwin,  for  respondent 

LEWIS,  J.  Appellant  company  was  oper- 
ating through  the  village  of  Barraga,  Mich. 
The  main  track  passed  the  east  side  of  the 
depot  upon  a  slight  curve.  One  switching 
track  commenced  on  the  west  side  of  the  de- 
pot platform  and  connected  with  the  main 
track  about  300  feet  north  of  the  platform. 
Two  other  tracks,  used  for  logging  puriMses, 
branched  off  from  the  main  track  to  the  east 
and  connected  with  it  one  at  a  point  about 
200  feet  north  of  the  platform,  and  the  oth- 
er about  160  feet  north.  The  section  house 
was  located  on  the  west  side  of  the  main 
track  at  a  point  about  1,200  feet  north  of  the 
depot  There  was  a  beaten  path  from  the 
section  house  to  the  depot  along  the  west 
side  of  and  close  to  the  main  tnu&  The 
tracks  which  branched  off  from  the  main 
track  and  ran  east  were  used  for  logging 
purposes,  and  a  logging  engine  was  employed 
In  hauling  logs  from  the  woods  to  the  east 
up  to  the  main  track.  During  the  day  this 
engine  was  stationed  on  one  of  the  logging 
txacks  at  a  point  nearly  opposite  the  depot, 
aind  In  diarge  of  a  watchman  whose  duty 
It  was  to  keep  It  dean  and  keep  up  the 
steam  ready  for  the  night  work  of  hauling 
logs.  The  station  agent  had  possession  of 
the  key  to  the  switches.  A  freight  train  pass- 
ed daily  through  the  village  between  4  and  5 
o'clock  p.  m.,  going  north,  and  stopped  there 
for  the  purpose  of  unloading  freight  and 
taking  on  and  switching  off  cars.  On  AprU 
5,  1907,  George  Berg,  appellant's  son,  who 
was  then  about  11  years  old,  attempted  to 
catch  hold  of  the  ladder  on  the  side  of  one 
of  the  box  cars  of  this  freight  train  just  as 
It  was  leaving  Barraga,  and  In  doing  so  lost 
his  hold  and  fell  under  the  wheels,  receiv- 
ing injuries  which  necessitated  the  amputa- 
tion of  both  legs. 

The  complaint  alleges  "that  for  many 
weeks  prior  to  the  date  of  the  injury  to 
plaintiff's  son  a  crowd  of  boys,  about  a 
dozen  in  number,  Induding  plaintiff's  son, 
attending  said  school,  were  in  the  habit  of 
going  to  said  dex)ot  grounds  of  defendant  out 
of  school  hours  daily,  where  they,  said  school 
boys,  including  plaintiff's  son,  and  other  boys 
as  well,  were  allowed,  permitted,  encouraged, 
and  Invited  by  defendant  to  jump  on,  grab 
hold  of,  and  ride  cars,  engines,  and  trains 
when  passing  through,  stoi^lng,  and  starting 
at  Barraga,  and,  when  switching  was  being 
done  In  said  dexrat  grounds,  upon  cars,  en- 
gines, and  trains  doing  the  same ;  that  among 


*For  atheT  easM  see  sam*  topic  and  lectlon  NUMBEiR  In  Dec.  ft  Am.  Digi.  1907  to  date,  A  Raportar  Indexes 
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other  thiogs  said  boys  were  allowed,  per- 
mitted, encouraged,  and  Invited  to  run  switch 
engines  up  and  down  the  tracks  In  said  depot 
grounds,  to  ring  the  engine  bell,  to  climb  up- 
on box  cars  and  set  brakes  when  flying 
switches  were  being  made  and  on  station- 
ary cars  as  well,  to  ride  upon  the  trucks  of 
moving  cars,  to  bang  onto  moving  cars  when 
switching  was  being  done,  and  many  other 
similar  dangerous  practices."  The  complaint 
further  states  that  it  was  the  dally  practice 
of  such  crowd  of  boys,  when  trains  were 
ready  to  move  out  of  the  depot  grounds  of 
Barraga,  or  were  moving  out,  to  Jump  on, 
grab  hold  of  the  ladders  on  the  cars,  and 
ride  for  some  distance,  all  of  which  was  done 
with  the  allowance,  permission,  encourage- 
ment, and  Invitation  of  the  defendant,  by 
reason  of  which  George  Berg  was  attracted 
to  the  trains  by  seeing  the  other  boys  daily 
visiting  the  depot  grounds  and  catching  rides 
by  running  along  the  side  of  the  train  when 
It  started,  and  getting  on  in  the  manner  stat- 
ed, and  that  he  was  neither  warned  nor  pre- 
•  vented  from  so  doing. 

There  is  evidence  tending  to  show  that  the 
watchman  of  the  logging  engine,  which  was 
stationed  on  one  of  the  side  tracks  during  the 
day,  permitted  several  boys  to  get  on  the  en- 
gine, help  clean  it,  ring  the  bell,  and  occa- 
sionally ride  on  it  when  moved  up  and  down 
the  tracks.  But  this  engine  was  used  only  at 
night,  and  It  does  not  appear  for  what  pur- 
poses it  was  necessary  to  move  it  during  the 
day.  It  was  stationed  on  one  of  the  logging 
tracks  some  distance  from  the  depot  yards, 
and  whatever  invitation  was  held  out  to  the 
boys  to  assist  the  watchman  in  cleaning  it, 
ringing  the  bell,  etc.,  cannot  be  considered  as 
an  invitation  to  them  to  go  upon  the  depot 
grounds,  and  to  Jump  upon  or  to  take  hold 
of  or  ride  upon  the  cars  which  were  being 
switched  to  make  up  the  train  on  the  main 
track,  or  to  ride  upon  the  train  when  It  left 
the  station.  There  Is  also  evidence  tending  to 
show  that,  for  a  number  of  months  prior  to 
the  time  of  the  accident,  boys  of  the  village, 
after  school  hours,  had  been  In  the  habit  of 
loitering  around  the  depot  grounds,  and  on 
two  or  three  occasions  had  been  seen  to  climb 
upon  the  top  of  box  cars  after  a  brakeman, 
and  to  ride  on  the  cars  when  they  were  be- 
ing switched  out  to  the  main  track.  Two 
witnesses  testified  to  this  effect,  and  one 
that  she  had  seen  two  boys  set  the  brakes  on 
top  of  one  of  the  cars  being  switched.  Two 
witnesses  testified  that  they  had  seen  boys 
on  the  caboose  steps  with  the  brakeman,  but 
these  acts  were  not  general.  It  was  the  cus- 
tom, however,  for  half  a  dozen  or  more  of 
the  boys  to  line  up  along  the  side  of  the 
freight  train  after  it  was  made  up  and  ready 
to  start,  and  then,  after  it  had  started,  run 
along  and  catch  hold  of  the  ladders  on  the 
Bides  of  the  cars  and  ride  up  as  far  as  the 
section  house  and  drop  off. 

We  think  it  must  be  taken  as  fairly  proven 
by  creditable  evidence  that  this  practice  was 


continuous,  almost  dally,  for  a  number  of 
months.  The  plaintiff  did  not  plead,  or  at- 
tempt to  show  at  the  trial,  that  there  was 
any  direct  or  express  i>ermlBBion  to  any  of 
the  boys  to  ride  or  get  on  any  of  the  cars. 
but  contends  that  It  should  be  implied  tbat 
an  Invitation  was  held  out  to  the  boys  by  not 
taking  some  active  steps  to  stop  the  practioe. 
As  bearing  on  this  question,  it  was  sliown 
that  the  boys  were  in  sndi  a  position,  wben 
climbing  on  the  cars  when  the  train  started, 
that  they  must  have  beoi  seen  by  the  con- 
ductor, or  the  brakemen  at  the  rear  of  th« 
train,  or  by  the  engineer  or  fireman  in  the 
engine.  On  the  part  of  respondent,  the  mem- 
bers of  the  train  crew  all  testified  that  they 
knew  the.  boys  were  in  the  habit  of  jumping 
on  the  cars  and  taking  rides,  and  they  made 
every  effort  they  could  to  keep  them  off; 
that  they  never  allowed  them  to  ride  when 
they  could  catch  them  at  It;  and  that  the 
boys  understood  it,  and  never  attempted  to 
get  on  the  cars,  except  when  the  trainmen 
were  in  a  position  where  they  could  not  see 
them  to  drive  them  off.  None  of  the  boya 
Identlfled  as  those  in  the  habit  of  catdilng 
rides  w«re  called  as  witnesses  on  the  part  of 
the  appellant,  except  her  son,  George  Berg, 
and,  although  he  did  not  testify  that  the 
brakemen  actually  saw  him,  be  said  they 
were  In  a  position  to  see  him  when  he  caught 
rides.  One  of  the  witnesses  for  appellant, 
Johnson,  testified  on  cross-examination  that 
he  saw  the  brakemen  chase  the  boys  off  on 
several  occasions,  and  several  of  the  boys. 
identified  by  George  Berg  as  those  he  had 
seen  taking  rides,  were  called  as  witnesses 
on  behalf  of  the  defense,  and  all  testified 
that  their  practice  was  to  grab  the  ladd^s 
after  the  train  started,  and  that  they  were 
chased  off  whenever  seen.  One  witness  for 
appellant,  Punke,  testified  that  on  one  occa- 
sion George  climbed  on  top  of  a  stationary 
freight  car,  loosened  the  brake,  and  let  it 
run  down  to  the  other  end  of  the  yard ;  bnt 
this  was  denied  by  George,  who  claimed  It 
was  his  younger  brother. 

Under  the  state  of  facts  established  by  the 
evidence,  was  it  the  duty  of  respondent  rail- 
way company  to  take  more  active  or  differ- 
ent measures  to  break  up  such  practice?  The 
company  was  not  required  to  bring  its  train 
to  a  standstill  in  order  to  drive  the  boys  off, 
and,  even  if  that  had  been  done,  would  it 
have  prevented  them  from  repeating  the  act 
when  the  train  started  again?  The  train  was 
generally  a  long  one,  and  the  crew  consisted 
of  a  conductor,  three  brakemen,  the  engineer, 
and  the  flr^nan,  and  it  would  be  nnrefcson- 
able  to  require  the  company  to  employ  a 
greater  number  of  brakemen  than  necessary 
for  its  purposes  Just  to  see  that  boys  did  not 
steal  rides.  True,  a  numb«:  of  watcfamoi 
might  have  been  employed  to  patrol  the 
grounds  and  drive  the  boys  away,  or  cause 
their  arrest  for  trespassing  upon  the  railroad 
grounds.  But,  as  we  understand  the  law  of 
Michigan,  this  was  not  required.   In  this  case 
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'vve  have  to  be  guided  by  0ie  dedslons  of  the 
Supreme  Court  of  that  state,  and  are  of  opin- 
ion that  that  court  baa  settled  the  questions 
involved  contrary  to  the  views  of  appellant. 
n^he  Michigan  court  has  never  adopted  the 
imle  of  this  and  some  other  states,  known  as 
tlie  rule  of  the  turntable  cases,  which  makes 
an  exception  In  the  case  of  children  who  may 
bave  been  drawn  by  curiosity  upon  the  prem- 
ises of  another  and  Injured  by  exposed  ma- 
<^lnery.    In  Ryan  v.  Towar,  128  Mich.  463, 
87  N.  W.  014,  55  L.  B.  A.  810,  92  Am.  St  Rep. 
4S1,  that  court  lays  down  the  rule  that  an  In- 
vitation or  license  to  cross  the  premises  of 
another  cannot  be  predicated  on  the  mere 
fact  that  no  steps  were  taken  to  Interfere 
•vfltb  such  practice,  and  that  there  Is  no  dif- 
ference between  children  and  adults  which 
'wUl  warrant  the  Inference  of  an  Invitation 
to  enter  upon  the  premises  of  another,  and 
that  no  exception  to  the  rule  exists  In  favor 
of  children  hijured  by  dangerous  machinery 
naturally  calculated  to  attract  them  to  the 
premises.     The  rule  was  applied  to  a  case 
-where  a  girl  18  years  old,  with  other  chil- 
dren, was  In  the  habit  of  crossing  the  land  on 
whldi  a  certain  building  was  located  without 
objection  on  the  part  of  the  company,  and 
she  was  Injured  while  attempting  to  save  a 
younger  sister,  who  had  become  caught  be- 
tween a  wster  wheel  and  the  wheel  pit    That 
case  Is  approved  In  Habina  v.  Twin  City  Gen- 
eral Electric  Compeoy,  150  Mich.  41,  118  N. 
W.  686,  IS  L.  R.  A.  (N.  8.)  1126,  where  It 
was  distinctly  held  that  the  fact  that  the 
company  did  not  deny  the  public  the  privi- 
lege of  traveling  over  Its  lands  la  any  direc- 
tion did  not  Impart  to  such  property  the  char- 
acter of  a  highway  and  ^ve  to  individual 
members  of  the  public  rights  similar  to  their 
privileges  in  a  highway;   that  the  company 
was  not  liable  for  an  injury  sustained  by  a 
licensee  from  falling  into  an  unguarded  ditch 
whHe  in  the  exercise  of  proper  care.  In  the 
absence  of  evld^ioe  Indicating  that  the  act  of 
leaving  the  ditch  open  was  a  recldess  and 
wanton  act    The  Injured  person  was  a  li- 
censee, yet  the  company  owed  her  no  duty  to 
notify  her  of  the  diange  In  the  condition  of 
the  premises,  and  was  not  liable  for  her  In- 
Jury,  though  there  were  no  barriers  to  the 
ditch.    In  Trudell  v.  Grand  Trunk  Ry.  Co., 
126  Mich.  73,  85  N.  W.  250,  53  L.  Ed.  271, 
that  court  held  that  a  boy  7  years  and  4 
months  old,  playing  on  the  railroad  right  of 
way,  was  a  trespasser  as  a  matter  of  law,  and 
that  the  company  was  not  liable,  except  when 
guilty  of  gross  negligence.    And  further,  in 
the  case  of  Kaumeler  v.  City  ESectrlc  Ry. 
Co.,  lie  Mich.  306,  74  N.  W.  481,  40  L.  R.  A. 
385,  72  Am.  St  Hep.  525,  the  court  declared 
that  one  who  in  sport  attempts  to  make  use 
of  a  street  car  left  unguarded  upon  the  track 
in  the  public  highway  is  a  trespasser,  and 
that  the  company  was  not  liable  to  a  diUd 
injured  by  falling  under  Its  wheels  while  It 
was  being  pushed  along  the  track  by  her  com- 


panion, although  the  company  knew  that  such 
use  was  made  of  the  car  when  left  unguard- 
ed. Bee,  also,  Formall  v.  Standard  Oil  Co., 
127  Mich.  496,  86  N.  W.  946;  Peninsular 
Trust  Co.  V.  City  of  Grand  Rapids,  131  MidL 
671,  92  N.  W.  38 ;  Baker  v.  Flint  &  Pere  Mar- 
quette R.  Co.,  68  Mich.  00,  35  N.  W.  836; 
Clark  V.  Michigan  Central  R.  Co.,  118  Mich. 
24,  71  N.  W.  327,  67  Am.  at  Rep.  442. 

Appellant  has  called  our  attention  to  a  line 
of  cases  where  the  Injured  children  were  not 
trespassers.  Those  cases  are  not  In  point 
here  for  that  very  reason.  In  O'Leary  v. 
Michigan  State  Telephone  Co.,  146  Mich.  243, 
109  N.  W.  434,  the  plaintiff  was  a  child  seven 
years  old,  who  with  other  children  was  play- 
ing In  the  street  near  his  father's  house,  and 
was  injured  by  being  caught  in  a  -snatch 
block,  or  rope  and  pulley,  which  was  being 
used  to  stretch  a  wire.  The  child  was  not  a 
trespasser  In  the  public  street  and  the  ques- 
tion of  negligence  on  the  part  of  the  tele- 
phone company  and  contributory  negligence 
on  the  part  of  the  child  were  questions  of 
fact  for  the  Jury.  The  case  of  Kaumeler  v. 
Railway  Co.,  supra,  and  other  cases,  were  re- 
viewed and  distinguished  as  follows:  "There 
Is  reasonable  ground  ifor  distinction  between 
a  case  where  something  is  left  in  the  highway 
which  can  only  injure  a  child  by  his  med- 
dling with  it  and  putting  it  into  operation. 
In  the  absence  of  the  owner  or  i>erson  having 
It  in  charge,  and  a  case  where,  like  the  pres- 
ent, when  the  owner  Is  present,  operating  the 
apparatus,  and  has  actual  notice  that  the 
children  are  attracted  by  the  tackle,  and  wUl 
play  with  It  unless  prevented."  In  lamurri 
V.  Saginaw  City  Gas  Co.,  148  Mich.  27,  111 
N.  W.  884,  the  court  divided,  and  a  majority 
held  that  the  comiMny  was  liable  for  dam- 
ages to  a  child  playing  near,  by  the  explosion 
of  a  tank  wagon  which  had  been  left  un- 
guarded in  a  public  highway.  Boehm  v.  City 
of  Detroit  141  Mich.  277,  104  N.  W.  626,  in- 
volved an  injury  to  a  child  who  fell  into  a 
hole  In  a  defective  sidewalk ;  and  in  Powers 
V.  Harlow,  53  Mich.  507, 19  N.  W.  257,  51  Am. 
Rep.  154,  the  injured  bay  was  rightfully  upon 
the  premises,  and  It  was  held  that  an  action 
would  lie  against  the  landlord  for  the  Injury 
because  the  child's  father  had  a  right  to  be 
on  the  premises  and  was  working  near  by. 
In  EclUr  V.  Wabash,  St  Louis  &  Paa  Ry.  Co., 
64  Mich.  196,  31  N.  W.  180,  the  company  was 
held  negligent  in  permitting  a  12  year  old 
boy  to  ride  on  the  front  of  an  engine  pulling 
a  train  tender  foremost,  which  collided  with 
another  engine;  but  in  that  case  the  boy 
was  guilty  of  contributory  negligence  and 
could  not  recover.  That  case  differs  from  the 
one  under  consideration  in  the  fact  that  the 
boy  had  repeatedly  ridden  In  a  place  where 
It  would  have  been  easy  to  prevent  it 

Finding  no  liability  under  the  law  as  an- 
nounced by  the  Supreme  Court  of  Michigan, 
the  order  appealed  from  is  affirmed. 
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STATD  V.  SLOCUM. 
(Supreme  Court  of  MinneMta.    July  1,  lOlOj 

(Svlldbv$  ly  the  Court.) 

1.  iNDICnrXNT    AND    INFOBUATION    ($    137*)— 

Motion  to  Quash  —  Pboceedihos  Bkfobe 

Qband  Jubt. 

The  publication  of  the  facts  concerning  a 
I>endin£  indictment  prior  to  the  time  it  is  fram- 
ed, and  before  tlie  accused  is  arraigned,  and  the 
exclusion  by  the  jurors  of  the  county  attorney 
from  the  grand  jury  room,  do  not  constitute  suf- 
ficient grounds  for  quashing  an  indictment,  in 
the  absence  of  a  showing  that  the  substantial 
rights  of  the  accused  were  violated. 

[EM.  Note.— For  other  cases,  see  Ihdictment 
and  Information,  Cent.  Dig.  IS  4SO-4SJ ;  Dec. 
Dig.  I  137.*) 

2.  iNDIOnUSNT    AND     INFORMATION    (|    137*)— 

Motion   to   Qdash  —  Pbesencb  of  Thud 

Partt  with  Grand  Jubobs. 

The  affidavits  in  support  of  the  motion  to 
quash  the  indictment  state  that  a  third  party 
was  present  with  the  grand  jurors  while  the 
charge  embraced  in  the  indictment  against  de- 
fendant was  under  consideration,  and  the  in- 
dictment shonid  have  been  quashed. 

lEH.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  480-487;  Dec 
Dig.  S  137.  *J 

(Additional  BvtlabiM  hy  Editorial  Staff.) 

8.  Wobds  and  Phrases— "Under  Considera- 
tion." 

A  case  is  "under  consideration"  before  the 
grand  jury,  within  the  meaning  of  Rev.  Laws 
1906,  secUou  6338^  when  witnesses  are  being 
examined. 

Appeal  from  District  Court,  B«ltraml  Conn- 
ty;  B.  F.  Wright,  Judge. 

M.  G.  Slocum  was  Indicted  for  grand  lar- 
ceny, and  moved  to  set  aside  the  Indictment 
From  an  order  denying  the  motion,  ho  ap- 
peals.   Reversed. 

Jol)n  F.  Gibbons,  for  appellant  George 
T.  Simpson  and  Clifford  L.  HUton,  for  the 
State. 

LBWIS,  jr.  Appellant  was  Indicted  by  the 
grand  Jury  of  Beltrami  county  for  petty 
larceny  on  the  2d  day  of  October,  1909,  where- 
upon he  moved  to  set  aside  the  indictment  on 
the  following  grounds:  "Gross  misconduct 
on  the  part  of  the  grand  jury :  (a)  In  mak- 
ing their  deliberations  concerning  said  Indict- 
ment public  before  said  Indictment  was  found, 
(b)  In  making  and  parading  In  public  that 
said  indictment  was  found  before  the  de- 
fendant was  arraigned,  (c)  Maliciously  con- 
spiring with  each  other  and  with  other  per- 
sons before  any  evidence  was  adduced  hy 
said  grand  Jury  against  the  defendant,  (d) 
In  totally  Ignoring  and  disregarding  the 
charge  of  this  court  and  the  law  relative  to 
the  conduct  of  grand  Juries,  (e)  Permitting 
a  person  to  be  present  at  the  session  of  the 
grand  Jury  while  the  charge  embraced  In 
the  Indictment  was  under  consideration,  (f) 
Admitting  a  person  other  than  a  witness  into 
the  grand  Jnry  room  while  the  grand  Jury 
was  In  session,  and  divulging  to  him  their 


deliberations  with  reference  to  slgntng  Indict- 
ments against  this  defendant  (g)  In  permit-  i 
ting  and  allowing  a  person  not  a  meoaber  of 
the  grand  Jury,  or  the  county  attorney,  or  ; 
the  Attorney  Gmeral,  to  be  present  during 
the  axamlnation  of  witnesses  upon  whose  tes- 
timony this  Indictment  was  fonnd." 

Appellant's  affidavit  In  support  of  the  mo- 
tion contained  the  statement  on  Information 
and  belief,  that  the  fact  was  made  poblic  be- 
fore the  Indictment  was  found,  and  before 
appellant  was  arraigned,  that  In  order  to  re- 
turn the  indictment  without  the  aid  of  com- 
petent testimony,  the  grand  Jury  porposely 
excluded  the  county  attorney  and  requested 
the  court  to  appoint  another  in  bis  places 
which  request  was  denied,  and  notwithstand- 
ing the  denial  of  the  request  and  In  total 
disregard  of  the  instructlona  of  the  ooort 
and  of  the  law,  the  grand  Jury  procured 
the  assistance  of  another  attorney  for  the 
purpose  of  seeking  his  advice  upon  legal  mat- 
ters and  to  have  him  draw  up  the  indictment 
against  appellant.  The  Rhoda  affidavit  will 
be  considered  hereafter.  No  opposing  af- 
fidavits were  read,  the  court  denied  the  mo- 
tion, and  certlfled  the  case  to  this  conrt  for 
its  opinion  upon  the  refusal  of  the  district 
court  to  quash  the  indictment 

The  statutory  provisions  governing  the  de- 
liberations of  grand  Jurors  are  fonnd  in  sec- 
tions 628S,  0286,  5281,  and  5338,  Rev.  Laws 
1905.  The  publication  of  the  facts  concern- 
ing the  Indlctmoit  before  it  was  found,  and 
before  the  defendant  was  arraigned,  furnish- 
ed no  ground  for  quashing  the  indictment 
The  charge  that  the  Indictment  was  fonnd 
as  a  result  of  conspiracy  Is  too  Indefinite  to 
merit  any  consideration.  The  exdnslon  of 
the  county  attorney  from  the  grand  Jnry 
room,  contrary  to  the  Instructions  of  the 
court,  and  the  calling  in  of  another  attorney 
for  the  purpose  of  examining  witnesses  and 
framing  Indictments,  was  In  violation  of  sec- 
tion 5338,  subd.  3.  True,  appellant's  statement 
Is  upon  information  and  belief  only ;  bnt  the 
Rhoda  statement  was  as  follows:  TThat  he 
was  called  as  a  witness  and  testified  in  re- 
gard to  the  three  indictments  returned  against 
M.  G.  Slocum,  the  defendant  herein;  that 
he  is  personally  acquainted  with  H.  J.  Loud; 
that  on  two  occasions,  when  alBant  was  called 
into  the  grand  Jury  room  and  presented  him- 
self before  the  grand  Jury  as  a  witness,  the 
said  H.  3.  Loud  was  there  present  with  the 
grand  Jury ;  that  the  said  H.  J.  Lond  did  not 
ask  affiant  any  questions,  bnt  remained  in  the 
Jnry  room  after  affiant  had  left  there." 

The  learned  trial  court  apparently  over- 
looked section  6338.  While  the  Rhoda  af- 
fidavit does  not  charge  directly  and  positively 
that  Mr.  Loud  was  present  with  the  grand 
Jury  during  the  time  of  the  expression  of 
their  opinions  or  the  giving  of  their  votes.  It 
clearly  appears  that  he  was  present  during 
the  examination  of  the  witness  Rhoda.    Scc- 
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Uon  S8S8  provides  that  ut  Indictment  ataall 
be  set  aside  by  the  court  (subdivision  8) 
•Whenever  a  person  shall  have  been  permitted 
to  be  present  at  the  session  of  the  grand  Jury 
while  the  charge  embraced  In  the  indlctmoit 
was  under  consideration,  except  as  provided 
toy  section  6285."  Reading  these  two  sections 
together.  It  seems  very  clear  that  it  was  the 
Intention  not  to  limit  the  words  "nnder  con- 
sideration," in  section  6338,  to  mean  the  "ex- 
pression of  opinion,"  as  contained  in  section 
6286.  By  the  latter  section  the  county  at- 
torney's presence  is  limited  to  the  examina- 
tion of  witnesses ;  but  it  does  not  follow  that 
any  otber  person  may  be  present  at  such 
tlm&  A  case  is  under  conidderatlon  before 
the  grand  jury,  within  the  meaning  of  section 
6338,  when  witnesses  are  being  examined. 
Hence  liond  was  present  in  the  grand  Jury 
room  with  the  grand  jurors  during  the  time 
tbey  had  the  matter  of  this  indictment  un- 
der consideration. 

The  facts  stated  were  uncontradicted,  and 
the  action  of  the  grand  Jury  was  unwarrant- 
ed, contrary  to  law,  cannot  be  upheld,  and 
tbe  Indictment  should  have  been  quashed. 

Reversed. 


EMCKSON  V.  PAULSON. 
£8aprana  Court  of  Minnesota.     July  1,  1910.) 

fByllalui  by  the  Court.) 

1.  ELKOnONS  (I  182*)— BAI.LOTS— iRDIOAIIHa 

Choice— Pabtebs. 

Where  the  printed  ballot  at  a  city  elec- 
tion contains  the  name  of  one  candidate  and  a 
blank  space  under  it  a  voter  may  substitnte 
the  name  of  another  by  pastins  a  sticker  over 
the  printed  name,  and  vote  for  tne  party  bo  sub- 
stituted by  properly  marking  the  ballot. 

[E!d.  Note. — For  other  cases,  see  Ejections, 
Oeat.  Dig.  f  158;    Dec.  Dig.  |  182.*] 

(AdiitUmal  ByO^iu*  (y  BUtoriol  Stall.) 

2.  Blkotiohs  (I  190*)  —  Baixotb  —  Mutila- 
tion. 

Tiie  placing  of  a  paster  containing  the 
name  of  a  person  voted  for  for  alderman  on  a 
ballot  over  the  name  of  the  candidate  printed 
on  the  ballot,  so  that  the  paster  covered  the 
last  three  letters  of  the  words  "For  Alderman 
2-years,"  wss  not  a  motilation  of  the  ballot 

[Bd,  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  I  184;      Dec  Dig.  |  190.*] 

Appeal  from  District  Court,  Yellow  Medi- 
cine County;  Oorham  Powers,  Judge. 

SHectlon  contest  by  Bd  Bric^son  against 
Ij.  Paulson.  Judgment  for  contestee,  and 
contestant  appeals.    Reversed. 

Mathews  &  Lende,  for  appellaot  Ole 
Ostensoe,  for  respondent 

LEWIS.  J.  Appellant  and  respondent  were 
candidates  for  alderman  in  the  city  of  Can- 
by  at  the  election  held  April  6,  1899.  Re- 
spondent was  declared  elected  by  the  elec- 
tion judges,  and  appelant  contested  the 
same. 


There  wen  71  ballots  cast,  8  of  which 
were  blanks.  Tliirty-two  undisputed  bal- 
lots were  cast  for  Paulson,  and  36  ballots 
were  cast  for  Bridcson.  The  district  court 
sustained  the  returns,  and  held  that  Paulson 
was  elected.  The  case  turns  upon  whether 
certain  ballots,  which  wete  rejected  by  the 
trial  court,  should  liave  been  counted  for 
Erlckson.  It  was  the  regular  dty  election, 
and  the  ballots  contained  the  names  of  the 
offices  to  be  voted  for,  including  an  alder- 
man for  two  years.  That  portion  of  the  bal- 
lot necessary  to  be  considered  here,  was 
printed  as  follows: 


Fop  Alderman  2-years— U   PAXTL80N 

c 

For  Alderman  S-reai>— 

Exhibit  J  is  a  ballot  containing  a  sticker 
with  the  name  "Ed.  Erlckson"  printed  there- 
on, and  was  placed  in  the  upper  space  to  the 
right  of  Paulson's  name.  This  ballot  was 
not  marked,  and  we  are  of  opinion  that  it 
was  properly  rejected,  as  the  voter  failed  to 
express  his  choice. 

In  Exhibit  K  an  Dickson  sticker  was 
pasted  In  the  blank  space  opposite  the  words 
"For  Alderman  2-years,"  and  was  properly 
checked  with  a  cross-mark,  in  pencil.  This 
ballot  should  have  been  counted. 

In  Exhibit.  L  the  same  kind  of  a  sticker 
was  placed  over  the  name  of  "L.  Paulson," 
and  two  cross-marks  made  in  the  space  to 
the  right,  one  opposite  the  sticker  and  one 
in  the  vacant  space  below.  We  hold  that 
by  placing  the  sticker  over  the  name  "Paul- 
son," and  marking  it  with  a  cross,  the  voter 
expressed  the  intention  to  vote  for  Erlckson, 
and  the  ballot  should  have  been  counted.  It 
is  of  no  importance  tliat  one  end  of  the 
sticker  covered  the  letters  "ears"  of  the  word 
"years,"  as  it  was  perfectly  plahi  what  the 
voter  intended,  and  we  do  not  consider  that 
the  covering  of  the  letters  was  a  '*mutlla- 
tlon"  of  the  ballot 

In  Exhibit  M  the  sticker  completely  cover- 
ed tlie  entire  printed  matter  In  the  upper 
space,  but  there  was  no  mark-  of  any  kind. 
Not  being  necessary  to  the  decision  in  this 
case,  it  is  not  decided  whether  the  voter  ex- 
pressed a  choice.  The  ballot  has  not  been 
counted. 

In  Exhibit  N  the  Erlckson  sticker  was 
placed  in  the  lower  space,  and  one  end  of  it 
covered  the  last  part  of  the  word  "Alder- 
man" and  the  words  "2-years,"  but  a  cross- 
mark  was  placed  to  the  right  of  the  stick- 
er.    The  ballot  should  have  been  counted. 

Exhibit  O  is  similar  to  Sxhibit  L,  and 
should  have  beoi  counted. 

Exhibit  P  was  properly  rejected,  because 
not  marked. 

Exhibits  Q.  R,  8,  and  T  are  similar  to  Ex- 
hibits O  and  Ls  and  should  Iiave  been  count- 
ed for  Erlckson. 
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In  the  case  of  ftiortnm  t.  Homme,  106 
Minn.  464,  119  N.  W.  59,  a  sticker  was  past- 
ed In  the  lower  space,  and  tbe  only  question 
decided  was  that  a  sticker  might  be  sub- 
Btltnted  for  writing.  Bxhlblts  K  and  N  are 
ballots  of  that  character ;  bnt  in  the  other  ex- 
hibits the  sticker  was  placed  in  the  upper 
space,  either  completely  or  partially  corer- 
ing  the  printed  matter  in  that  space,  and  the 
ballots  were  properly  marked  with  a  cross. 
There  is  nothing  in  the  statute  prohibiting 
this  use  of  stl<^ers. 

The  meaning  of  subdivision  3,  |  27S,  Rev. 
Laws  1905,  is  that  when  a  new  name  is  in- 
troduced upon  the  blank  space  under  the 
printed  names  it  shall  be  counted,  whether 
marked  in  the  small  square  or  not.  This 
subdivision  must  be  read  in  connection  with 
the  rules,  as  defined  by  section  302,  the  first 
part  of  which  reads:  "All  ballots  shall  be 
counted  for  the  persons  for  whom  they  were 
intended,  so  far  as  such  Intent  can  be  clearly 
ascertained  from  the  ballots  themselves,  and 
In  determining  such  intent  the  following 
rules  shall  be  observed" — stating  nine  rules. 
By  these  rules  the  Intention  of  the  voter  may 
be  ascertained,  but  it  does  not  necessarily 
follow  that  they  entirely  cover  the  subject 
The  statute  does  not  declare  that  no  ballot 
shall  be  counted  unless  it  comes  within  one 
of  the  provisions  of  these  rules.  Nor  does  It 
prohibit  the  pasting  of  another  name  over 
the  printed  name  on  the  ballot  That  form 
of  substitution  with  a  mark  opposite  shows 
the  intent  of  the  voter  to  vote  for  the  party 
substituted  as  effectually  as  though  he  had 
written  the  name  in  the  blank  space. 

Erlckson  received  a  majority  of  the  votes 
cast  and  was  elected.  Upon  the  subject  of 
intention,  generally,  see  Pennington  ▼.  Hare, 
60  Minn.  146,  62  N.  W.  116;  Truelson  v. 
Hugo,  81  Minn.  73,  88  N.  W.  500;  Bloedd  ▼. 
Cromwell,  104  Minn.  487,  116  N.  W.  947. 

Reversed. 


HODGB  V.  PRANKT>TN  TNS.  00.  OF 
PHILADELPHIA. 

(Supreme  Court  of  Minnesota.     July  1,  1910.) 
(Syllahiu  Tty  the  Oourt.) 

1.  AFPEAI.  and    KsKOB   (J  109*)— APPKAlABtK 

Obdeb— Obdeb  Dentino  Motion  fob  Judo- 

KENT. 

When  a  blended  motion  is  made  for  a  new 
trial  and  for  judtnnent  notwithstanding  the  ver- 
dict, that  part  of  the  order  denying  the  motion 
for  judgment  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  109.*) 

2.  Insurance  (g  685*)— Fkatjdulent  VAttJA- 
TION  OP  Destboyed  Property — Evidence. 

The  evidence  is  sufficient  to  sustain  the 
jury  in  finding  that  respondent  had  not  frandu- 
lently  represented  the  value  of  the  property  in- 
sured and  the  amount  of  the  loss  sustained. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  665.»] 


8.  iRSmtAITOK  (I  55S*)— TBAtrDTTLSirT  yAX.UA- 
TION   OF  DESTBOTKD  PBOPBBTT. 

There  were  no  errors  in  the  charge  sobmit- 
ting  these  issues  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1362-1366;    Dec.  Dig.  |  653.*] 

Appeal  from  District  Court,  Blue  Earth 
County;  A.  R.  Pfao,  Judge. 

Action  by  Jolin  B.  Hodge  against  the 
Franklin  Insurance  CcHnpany  of  Phlladelplils. 
Verdict  for  plaintUI.  From  an  order  iaaj- 
ing  a  motion  for  judgment  notwithstanding 
the  verdict,  defendant  appeals.    AArmed. 

A.  R,  Pfau,  Jr.,  and  C.  J.  Laurlsch,  for  ap- 
pellant O.  !•.  uenedict  and  D.  J.  Sever- 
ance, for  respondent 

LEWIS,  J.  Respondent  was  the  ownw 
of  a  building  and  certain  houadold  goods 
and  personal  property  located  therein,  on 
which  he  took  out  three  insurance  policies, 
two  on  the  building  and  one  on  the  person- 
al property.  A  fire  occurred,  and  an  action 
was  brought  against  each  of  the  companies 
to  recover  on  each  of  the  policies.  The  three 
actions  were  tried  together,  resulting  in  a 
verdict  for  the  plaintiff  in  each  case.  The 
several  appellants  moved  for  judgment  not- 
withstanding the  verdict  and  for  a  new  trial, 
which  was  denied.  In  the  case  against  the 
Mercantile  Fire  &  Marine  Insurance  Com-' 
pany,  involving  the  personal  property,  ap- 
peal was  taken  from  the  whole  order;  but 
In  the  other  two  casra  appeal  was  taken  from 
that  part  of  the  order  which  denied  the  mo- 
tion for  judgment 

It  is  the  settled  rule  of  this  court  that, 
where  the  blended  motion  Is  made  for  judg- 
ment notwithstanding  the  verdict  and  for  a 
new  trial,  an  appeal  from  that  portion  of  the 
order  denying  the  motion  for  judgment  does 
not  have. the  effect  of  pres«itlng  any  ques- 
tion for  review.  St  Anthony  Falls  Bank  v. 
Graham,  67  Minn.  318,  69  N.  W.  1077 ;  Oel- 
schlegel  t.  C.  G.  W.  Ry.  Co.,  71  Minn.  50, 
73  N.  W.  631 ;  Savings  Bank  of  St  Paul  v. 
St  Paul  Plough  Company,  76  Minn.  7.  78 
N.  W.  873;  Kalz  y.  Winona  &  St  Peter  By. 
Co.,  76  Minn.  351,  70  N.  W.  310 ;  Sanderson 
V.  N.  P.  Ry.  Co.,  88  Minn.  162,  92  N.  W.  542, 
60  L.  R.  A.  403,  97  Am.  St  Rep.  509. 

The  personal  property  consisted  of  house- 
hold goods,  (ilothing,  and  a  small  stock  of 
merchandise  contained  in  the  building  de- 
stroyed by  fire.  The  complaint  states  that 
the  value  of  the  personal  property  so  de- 
stroyed was  $1,676,  and  that  it  was  insured 
for  the  amount  of  $1,100.  The  answer  pre- 
sented the  defense  that  resirandent  had 
fraudulently  misr^resented  the  value  of  the 
property  at  the  time  the  insurance  was  ap- 
plied for  and  taken  out,  and  also  that  he 
had  falsely  reprseented  the  amount  of  the 
loss.  This  issue  of  fraud  and  misrepresenta- 
tion  was  submitted  to  the  jury,  and  the  prtn- 
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diml  assignments  of  error  are  directed  to 
tbe  aufflclency  of  the  charge. 

While  dlscnsslng  this  subject,  the  court 
called  the  attention  of  the  jury  to  the  sec- 
tion of  the  policy  which  declared  that  the 
policy  should  be  void  if  the  Insured  should 
make  any  attempt  to  defraud  the  company, 
either  before  or  after  the  loss,  and  said:  "I 
will  dtarge  you,  gentlemen,  in  connection 
with  this  matter,  that  if  there  was  any  mis- 
representation by  the  plaintiff  in  this  mat- 
ter, and  if  you  find  from  the  evidence  that 
the  plaintiff  knowingly  and  intentionally,  in 
the  proof  of  loss  furnished  by  him  to  the 
company,  materially  overstated  or  exagger- 
ated either  the  amount  or  value  of  the  goods 
which  were  destroyed  or  damaged  by  fire, 
tben  your  verdict  must  be  for  defendant 
This  does  not  mean,  however,  a  slight  dis- 
crepancy or  slight  exaggeration  of  the  amount 
would  necessarily  result  In  defeat  of  the 
plaintiff.  The  exaggeration  or  overstatement 
must  be,  to  have  this  effect,  of  a  material 
character.  I  charge  yon  that.  If  it  was  in- 
tentionally and  knowingly  done,  it  does  not 
cover  a  case  where  there  might  be  a  mis- 
take made  by  a  person  in  estimating  the 
value  of  his  property,  or  in  putting  In  the 
yalne,  or  putting  in  what  he  has  lost.  To 
bave  this  result,  tbe  mistake  must  be  in- 
tentional, and  be  a  material  mistake,  not  a 
matter  of  a  few  cents  or  dollars  in  the  mat- 
ter, but  it  must  be  a  material  misstatement 
and  misrepresentation."  The  same  idea  was 
restated  in  similar  language,  and  the  court 
remarked:  "It  is  not  because  of  discrepan- 
cies existing  in  the  proof  of  loss  in  question 
tbat  you  are  to  pass  upon  tbe  question  wheth- 
er plaintiff  should  or  should  not  recover." 
Standing  alone,  this  statement  would  imply 
that  the  discrepancies  in  value  were  imma- 
terial, and  were  not  to  be  considered;  but 
in  other  parts  of  the  charge  the  court  explain- 
ed that  the  jury  were  to  determine  whether 
the  mistakes  were  material  and  intentional. 
The  general  rule  of  law,  as  stated  by  the 
court,  was  correct— that  an  incidental  or  un- 
intentional mistake  In  making  out  proof  of 
loss  does  not  necessarily  mean  fraud.  "A 
discrepancy,  even  if  a  very  considerable  pro- 
portion, between  the  amount  stated  by  the 
insured  in  the  proofs  of  loss  and  the  value 
found  by  the  Jury,  does  not  conclusively  es- 
tablish fraud  or  false  swearing;  but  it  re- 
mains a  question  at  fact  whether  the  valua- 
tion was  Intentionally  fraudulent  or  merely 
an  error  of  judgment  A  very  large  discrep- 
ancy, however,  is  some  evidence  of  fraud." 
Am.  &  Eng.  Bncy.  of  Law,  vol.  13,  p.  344. 

Respondent  admits  that  the  first  statement 
of  loss  was  Inaccurate,  but  claims  that  im- 
mediately after  the  fire,  and  before  he  had 
an  opportunity  to  look  up  the  actual  cost 
of  some  of  the  articles  of  household  goods 


and  clothing,  he  had  put  down  their  value,  and 
then  gave  the  paper  to  the  adjuster;  that 
afterwards  he  and  tiis  wife  went  over  the 
list,  and  with  the  aid  of  many  of  the  bills 
then  ascertained  the  cost  price  and  corrected 
the  same,  adding  some  articles  which  had 
been  omitted  from  the  first  statement,  and 
as  thus  corrected  the  loss  was  $1,488.45.  Al- 
though several  articles  were  considerably 
overvalued  in  the  first  statement,  whether  it 
vras  done  for  tbe  purpose  of  defrauding  the 
company  was  a  question  for  the  jury,  and 
was  fairly  submitted. 

The  court  also  Instructed  the  jury  that  the 
value  of  the  property  should  be  determined 
from  the  testimony  of  the  witnesses  In  tbe 
case,  and  tliat  the  value  as  fixed  by  the  as- 
sessor at  a  previous  time  in  assessing  the 
property  had  very  little  bearing  on  the 
question.  We  do  not  consider  this  state- 
ment as  necessarily  prejadiclal.  The  court 
no  doubt  referred  to  the  general  custom  of 
assessors  to  undervalue  personal  property 
of  that  character. 

The  other  assignments  of  error  do  not  re- 
quire any  special  mmtlon. 
'Affirmed. 


HODGE  V.  MKROANrri/H  FIRE  &  MARINE 
INS.  00.    (No.  16,590.) 

(Supreme  Court  of  Minnesota.    Jnly  1,  1910.) 

Appeal  from  District  Court,  Blue  Earth  Coun- 
ty:  A.  R.  Pfan,  Judge. 

Action  by  John  B.  Hodge  against  the  Mer- 
cantile Fire  &  Marine  Insurance  Company. 
Verdict  for  plaintiff.  From  a  certain  order,  de- 
fendant appeals.    Affirmed. 

A.  R.  Ffau,  Jr.,  and  C.  J.  Laurisch,  for  ap- 
pellant. C.  ii.  Benedict  and  D.  J.  Severance, 
tor  respondent. 

PER  CURIAM.  This  case  is  controlled  bv 
Hodge  v.  Franklin  Insurance  Co.  (No.  03,  April, 
1910.  calendar)  126  N-  W.  1098,  which  opinioil 
is  filed  herewith. 

Order  affirmed. 


HODGE  V.  MERCANTILE  FIRE  ft  MARINE 

INS.  CO.    (No.  16.507.) 
(Supreme  Court  of  Minnesota.     July  1,  1910.) 

Appeal  from  District  Court,  Blue  Earth  Coun- 
ty:  A.  R.  Pfau,  Judge. 

Action  by  John  B.  Hodge  against  the  Mer- 
cantile Fire  &  Marine  Insurance  Company. 
Verdict  for  plaintiff.  From  a  certain  order,  de- 
fendant appeals.    Affirmed. 

A.  R.  Pfan,  Jr.,  and  C.  J.  Laurisch,  for  ap- 
pellant C.  L.  Benedict  and  D.  J.  Severance, 
tor  respondent. 

PER  CTTRIAM.  This  case  Is  controlled  by 
Hodge  V.  Franklin  Insurance  Co.  (No.  93,  April, 
1910,  calendar)  126  N.  W.  1086^  which  opinioa 
Is  filed  herewith. 

Order  affirmed. 
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McLEOD  CODNTT  ▼.  NUTTEB  et  aL 
(Supreme  Coart  of  MinneaoU.     July  8,  1810.) 

(Syllaiut  hy  the  Court.) 

DbAIMS   (i   38*)— IiIABIMTT   OF   PSTITIOiraBS— 

Failubk  to  Establish  Ditch. 

The  appellants  herein  aigned  a  petition  for 
the  establishment  of  a  pobilc  ditch  pursuant  to 
Iaws  1905,  c.  230  OUt.  Laws  Supp.  1809,  {| 
2651—44  to  2651—106),  but  did  not  sign  the 
ditch  bond.  There  was  a  failure  to  establish 
the  ditch.  Held,  that  such  petitioners  are  not 
liable  for  the  preliminary  expenses  incident  to 
the  t>etition,  incurred  aAd  paid  by  the  county. 

[BA.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  8&*] 

Appeal  from  District  Court.  McLeod  Coun- 
ty; P.  W.  Morrison,  Judge. 

Action  by  the  County  of  McLeod  against 
F.  H.  Nutter  and  others.  Judgment  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendants  appeal.  Reversed,  and  new  trial 
granted. 

F.  B.  Allen,  for  appellants.  Sam  O.  Ander- 
son, Jr.,  for  respondent 

START,  O.  J.  This  proceeding  was  Insti- 
tnted  in  tbe  district  court  of  the  connty  of 
McLeod  upon  the  petition  of  the  connty  at- 
torney for  a  determination  by  the  conrt  of 
the  amount  of  the  expense  which  the  peti- 
tioner and  the  principal  and  sureties  on  their 
bond  should  pay  to  the  county  of  McLeod  on 
account  of  certain  Judicial  ditch  proceedings 
which  were  instituted  by  tbe  petitioners  for 
tbe  ditch,  but  which  were  dismissed  by  the 
court  The  result  of  a  hearing  upon  the  pe- 
tition of  tbe  county  attorney  was  a  Judg- 
ment in  favor  of  tbe  county  and  against  all 
tbe  petitioners  for  such  expenses  in  the  sum 
of  |2,871.6a  The  appellants  herein,  who  sign- 
ed the  petition  for  the  ditch,  but  not  tbe 
bond  in  tbe  ditch  proceedings,  appealed  from 
an  order  denying  their  motion  for  a  new 
trial.  The  principal  question  raised  by  tbe 
assignments  of  error  is  whether  tbe  facts 
found  sustain  the  Judgment  ordered  by  the 
court  The  facts  found,  so  far  as  here  ma- 
terial, were  to  tbe  effect  following : 

On  September  6,  1906,  Fred  Enlck  and  18 
other  persons  made  and  filed  In  the  office  of 
tbe  clerk  of  tbe  district  court  of  tbe  connty 
of  McLeod  a  petition  praying  for  tbe  estab- 
lishment of  a  Judicial  ditch  extending  Into 
tbe  counties  of  McLeod  and  Sibley,  pur- 
suant to  Laws  1905,  c.  230.  Thereupon 
one  of  tbe  petitioners  for  the  ditch,  Fred 
Enlck,  as  principal,  and  two  other  petition- 
ers, 0.  W.  Eailck  and  William  Ellles,  as  sur- 
eties, executed  a  bond  to  the  counties  of  Mc- 
Leod and  Sibley  in  the  sum  of  $2,000,  on 
condition  that  tbe  principal  should  pay  all 
tbe  expenses  if  the  conrt  should  not  estab- 
lish tbe  proposed  ditch.  This  bond  was  ap- 
proved by  the  auditors  of  tbe  respective 
counties  and  the  Jiidge  of  the  court  On  the 
preliminary  bearing  on  tbe  petition  for  tbe 


dltcb  a  Borrejr  of  the  line  of  tbe  jwopoaed 
ditch  was  ordered,  wblcb  was  made,  and  the 
surveyor's  retort  .filed.  Tbneaftw  vlewerc 
were  appointed,  who  made  tbdr  report  On 
the  bearing  upon  the  engineers'  and  viewers' 
report  the  court  made  its  orda  refnsinc  to 
establish  tbe  dltcb,  and  dismissed  tbe  pro- 
ceedings. The  expenses  incurred  by  tbe  conn- 
ty of  McLeod  In  such  ditch  proceedings, 
which  have  been  audited  by  the  court  and 
paid  by  the  county,  amounted  to  92jS71.6& 
Tbe  solution  of  the  question  whether  these 
facts  sustain  tbe  Judgment  d^)end8  princi- 
pally upon  whether  any  of  tbe  petitioners 
for  the  ditch  are  liable.  Independently  of 
the  dltcb  bond,  for  any  expenses  incurred  in 
the  ditch  proceedings.  Clearly  none  of 
them  is  so  liable,  unless  the  statute,  express- 
ly or  by  necessary  implication,  imposea  such 
liability  upon  tbe  petitioners.  A  dltcb  pro- 
ceeding is  not  a  dvil  action,  but  like  a  pro- 
ceeding to  establish  a  highway,  a  special  pro- 
ceeding, created  and  controlled  by  the  statute, 
to  which  the  general  statutory  provisions  as 
to  costs  and  disbursements  do  not  apfriy.  An> 
drews  v.  Town  of  Marlon,  23  Minn.  372. 

If  the  statute  does  not  Impose  a  liability 
upon  tbe  petitioners  for  tbe  jHrellmlnary  ex- 
penses Incident  to  a  ditch  proceeding,  tbey 
are  no  more  liable  for  such  expenses  than 
are  iMtltloners  for  a  highway  for  expenses 
incident  to  their  petition.  It  is  obvious 
from  tbe  provisions  of  Laws  1906,  c.  230, 
under  which  the  ditch  proceedings  in  this 
case  were  instituted,  that  tbe  ooonty  is  to  be 
reimbursed  for  all  expenses  incurred  or  paid 
by  it  In  tbe  dltcb.  proceedings  by  an  assess- 
ment upon  lands  benefited  thereby.  TUa 
fumishee  comiriete  indemnity  to  tbe  county 
in  all  cases  where  the  ditch  Is  estabUsbed, 
but  not  in  cases  where  tbere  Is  a  failure  to 
establish  tbe  ditch  and  the  proceedings  are 
dismissed  after  expenses  have  been  Incurred 
and  paid  by  the  county.  Therefore  it  was 
necessary  for  the  Legislature  to  provide  for 
indemulty  to  tbe  county  in  cases  where  tbe 
dltcb  proceedings  did  not  result  in  tbe  estat>- 
lishment  of  the  ditch.  This  it  might  have 
done  by  making  all  the  petitioners  for  the 
ditch  personally  liable  for  tbe  expenses  con- 
nected with  their  petition  for  the  public  im- 
provement or  by  a  bond,  or  by  both.  Tbe 
statute  shows  that  the  Legislature  adopted 
tbe  bond  scheme  of  indemnity  only,  for  dis- 
connected from  tbe  bond  no  liability  is  im- 
posed expressly  or  Impliedly  upon  tbe  peti- 
tioners. Tbe  provisions  of  tbe  statute  (sec- 
tion 3)  as  to  the  bend  are  as  follows :  "And  one 
or  more  of  such  petitioners  shall  give  bond 
with  good  and  sufficient  freehold  sureties, 
payable  to  the  county  to  be  approved  indnd- 
ing  amount  and  sureties  by  the  auditor  con- 
ditioned to  pay  all  the  expenses,  in  caae  tbe 
board  of  ooun^  commissioners  or  tbe  court 
shall  fall  to  establish  said  proposed  dltdi, 
drain,  or  water  course:    Provided  that  the 


•For  etlMr  cases  sa*  sun*  teplo  sad  Mcttoa  NUUBBR  la  Dao.  *  Am.  Diss.  1M7  to  data,  A  Bavoitar 
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principal  ot  prindpals  and  snretlea  who  have 
Bigned  Bald  bond  may,  at  any  time  prior  to 
tlie  final  order  eatabllshlng  the  ditch,  drain, 
or  water  coarse,  and  subsequent  to  the  filing 
of  the  engineer's  report,  upon  ten  days'  notice 
In  writing  to  the  petitioners,  of  their  Inten- 
tion so  to  do,  pay  the  costs  of  the  proceed- 
ings, and  dismiss  the  same,  unless  one  or 
more  of  such  petitioners  shall  within  said 
ten  days,  give  a  new  bond  with  good  and 
sufficient  freehold  sureties."  This  section 
was  amended  by  Iaws  1909,  c.  468,  so  as  to 
auttiorlze  the  county  auditor  to  order  the 
petitioners  to  give  a  new  bond,  if  after 
hearing,  on  notice  to  the  principal  and  sur- 
eties on  the  bond,  it  is  found  that  the  orlg- 
.  inai  bond  Is,  for  any  reason,  insufficient 
"In  case  said  new  bond  Is  not  filed  as  order- 
ed, no  further  proceedings  shall  be  had  In 
relation  to  the  proposed  ditch,  and  the  coun- 
ty board  may  thereupon  upon  motion  at  any 
meeting  thereof,  and  upon  showing  of  abore 
facts,  dismiss  said  ditch  proceedings  and  col- 
lect from  the  principal  or  principals  and  sure- 
ties or  either  of  them,  all  expenses  paid  or  in- 
curred to  date  In  the  matter  of  constructing 
said  ditch."  The  purpose  of  this  provision 
'was  to  make  the  scheme  of  bond  indemnity 
effective. 

A  new  and  special  proceeding  for  the  en- 
forcement of  the  bond,  in  cases  where  the 
ditch  proceedings  bad  been  or  might  there- 
after be  dismissed  or  determined  adversely  to 
the  petitioners,  was  created  by  Laws  1907, 
e  448,  i  51,  to  the  effect  following:  "In  all 
cases  where  Judicial  ditch  proceedings  insti- 
tuted under  any  law  of  this  state  heretofore 
bave  been,  or  hereafter  shall  be  dismissed, 
or  any  such  Judicial  ditch  proceedings  here- 
tofore have  been,  or  hereafter  shall  be  heard 
and  determined  adversely  to  the  petitioners, 
and  the  prayer  of  such  petitioners  denied, 
or  snch  proceedings  dismissed  after  hearing 
on  the  merits,  the  Judge  of  the  district  court 
may,  upon  five  days'  notice  In  writing  duly 
given  and  served  upou  the  interested  par- 
ties, which  notice  shall  state  the  time  and 
place  of  hearing  thereon  fix  and  determine 
the  amount  of  the  exi)enses,  if  any,  which 
the  petitioner  and  the  principal  and  sureties 
of  their  iond  are  liable  for,  and  shall  have 
full  power  to  determine  the  amount  of  the 
expense  which  the  petitioner  and  the  prin- 
cipal and  sureties  upon  the  bonds  should  pay, 
and  full  power  to  determine  upon  the  liabil- 
ity of  the  petitioner,  principal  and  surety 
on  $uch  hOTid  and  to  order  Judgment  for  the 
amount  thereof,  and  direct  the  entry  of  such 
Judgment  in  the  same  manner  as  In  causes 
tried  before  the  court  without  a  Jury.  The 
court  shall  by  order  fix  the  date  of  said  bear- 
ing, and  direct  the  manner  of  the  service  of 
■aid  notice  upon  the  Interested  parties.  The 
word  'expenses'  in  cases  of  dismissal  or  de- 
terminatlim  adverse  to  the  petitioner  as  here- 
inbefore mentioned,  shall  include  all  expenses 
legally  chargeable  against  the  petitioners 
and  the  principal  and  sureties  upon  their 


tond."  (The  italics  are  our  own.)  This  stat- 
ute cannot  affect  the  liatlllty  of  any  party 
upon  a  bond  executed  before  it  was  enacted; 
t>ut  inasmuch  as  it  goes  to  the  remedy,  and 
not  to  the  contract  itself.  It  ai^Ues  to  all 
ditch  bonds  within  its  purview. 

The  several  statutory  provisions  which  we 
have  referred  to  are  the  only  provisions 
having  any  relevancy  to  the  question  under 
consideration,  and,  reading  them  together,  It 
is  clear  that  they  Impose  no  liability  upon 
any  petitioner  unless  he  can  be  connected 
with  the  bond.  It  is  to  be  noted  In  this  con- 
nection that  the  principal  on  the  bond  must 
be  a  petitioner  for  the  ditch,  and  that  the 
sureties  must  be  freeholders,  but  need  not  be 
petitioners.  How,  then,  could  sureties,  who 
were  not  petitioners,  be  held  In  excess  of  the 
bond?  Again,  If  the  petitioners  are  liable 
without  reference  to  the  bond,  then  the  priv- 
ilege is  a  barren  one,  which  is  expressly 
given  by  the  statute,  whereby  petitioners, 
who  have  signed  the  bond,  either  as  princi- 
pal or  sureties,  may  at  any  time  relieve  them- 
selves from  further  liability  by  paying  the 
expenses  Incurred  to  the  time  of  payment; 
for,  If  any  other  petitioners  gave  a  new  bond, 
the  proceedings  would  go  on,  and  the  original 
bondsmen,  if  petitioners,  would  continue  to 
be  liable,  and,  further,  that  section  61,  Id., 
authorizing  the  special  and  summary  proceed- 
ings In  this  case,  is  limited  to  a  determina- 
tion of  the  UabUitv  of  the  petitioner  and  the 
principal  and  svretieg  on  the  tond.  The  prin- 
cipal on  the  bond  must  be  a  petitioner  for 
the  ditch;  hence  the  petitioner  and  princi- 
pal on  the  bond  are  the  same.  It  follows, 
and  we  so  hold,  that  none  of  the  petitioners 
for  the  ditch  is  liable  for  the  expenses  In- 
curred by  the  county,  In  cases  where  the 
ditch  is  not  established,  except  upon  the  bond 
given  to  Indemnify  the  county  for  such  ex- 
penses. 

This  brings  us  to  the  question  whether 
all  of  the  petitioners  for  the  ditch  are  parties 
to  the  ditch  bond — whether  they  executed  it 
or  not,  80  as  to  be  liable  with  the  petitioners 
who  executed  the  bond  to  set  in  motion  the 
ditch  proceedings.  The  question  Is  not 
whether  the  petitioners  who  gave  the  bond 
may  have  contribution  from  their  co-petltlon- 
ers  in  case  they  are  compelled  to  pay  the 
bond,  nor  whether  equitably  the  petitioners 
for  the  ditch  who  did  not  sign  the  bond 
ought  to  be  liable  thereon,  as  well  as  the  pe- 
titioners who  did  sign  it  These  questions 
we  do  not  decide.  The  question  is  simply 
this:  Do  the  provisions  of  the  statute  to 
which  we  have  referred  by  necessary  Implica- 
tion make  the  petitioners  who  did  not  exe- 
cute the  bond  liable  tbereoa  to  the  same  ex- 
tent aa  are  the  petitioners  who  did  execute 
it?  If  the  special  proceedings  under  which 
liability  is  sought  to  be  enforced  in  this  case 
had  never  been  created,  and  this  was  a  com- 
mon-law action  against  the  petitioners  who 
did  not  sign  the  bond,  could  it  be  held  with- 
out Judicial  legislation  that  such  action  could 
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be  maintained  agaliust  tbem  on  the  tond? 
Clearly  not,  for  no  permissible  construction 
of  the  statute  could  lead  to  such  a  result 
The  case  at  bar  must  not  be  confused  with 
cases  where  the  petitioners  by  appeal  or  cer- 
tiorari seek  a  Judicial  review  of  an  order  or 
Judgment  refusing  to  establish  the  ditch,  of 
which  Ip  re  Bradley,  117  Iowa,  472,  91  N.  W. 
780,  Is  ^n  illustration.  In  the  case  cited  tbe 
public  antborltleB  refused  to  establish  the 
ditch,  tbe  petitioners  appealed  to  the  dis- 
trict court,  and  the  order  appealed  from  was 
affirmed;  and  it  was  held  that  the  general 
statutes  as  to  costs  and  disbursements  on 
ai^eal  applied.  Tbe  preliminary  ditch  ex- 
penses were  not  Inrolved  in  that  case.  The 
distinction  between  that  case  and  this  one  is 
obvious,  and  is  clearly  indicated  by  the  Su- 
preme Cionrt  of  Iowa  in  the  case  of  In  re 
Drainage  District  No.  3,  123  N.  W.  1062,  in 
these  words:  "We  find  nothing  in  the  stat- 
ute declaring  all  the  x>etitlQners  liable  for  tbe 
expenses  of  the  proceedings  preliminary 
to  the  action  of  tbe  board.  Tbe  case  is  not 
like  that  of  In  re  Bradley,  117  Iowa,  472,  91 
N.  W.  780,  which  related  to  coste  of  Utigatiou 
subsequent  to  the  action  by  the  board;  nor 
Is  It  like  that  of  Tiedt  v.  Carstensen,  64 
Iowa,  131, 19  N.  W.  885,  whidi  related  to  tbe 
costs  of  a  certiorari  proceeding  to  test  the 
validity  of  the  action  of  a  board  of  super- 
visors in  establishing  a  public  road." 

It  follows  that  the  petitioners  for  a  pni>- 
lic  ditch  who  did  not  sign  the  bond  are  not 
liable  to  the  county  for  tbe  preliminary  ex- 
penses Incurred  and  paid  by  the  county  in 
cases  where  there  is  a  failure  to  establish  tbe 
ditch. 

Order  reversed,  and  a  new  trial  granted. 


MEYERS  V.  BAMBS  et  al. 
(Supreme  Court  of  Minnesota.    July  8,  1910.) 

(SyUabut  ly  the  Court.) 

VlNDOK  AND  PUBORABEB  (g  341*)— RESOIBSION 
OF   CONTBAOT  —  MiSBSPBESENTATZONS— RTTL- 

iNQfi  ON  Evidence. 

Action  to  rescind  an  executoiy  contract  for 
the  purchase  of  the  defendantB'  farm,  and  to 
recover  the  purchase  price  paid.  Findings  of 
fact  in  favor  of  the  defendants,  and  as  a  con- 
clusion of  law,  Judgment  was  ordered  for  them. 
Held,  that  tbe  findings  are  sustained  by  the  ev- 
idence, that  they  sustain  the  conclusion  of  law, 
and  that  there  were  no  reversible  errors  in  the 
rulings  of  the  court  as  to  tbe  admission  or  re- 
jection of  evidence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  341.*] 

Appeal  from  District  Ck)urt,  Big  Stone 
County;   S.  A.  Flaherty,  Judge. 

Action  by  Joseph  I.  Meyers  against  Dan- 
iel W.  Eames  and  Bliza  K.  Barnes.  Verdict 
for  defendants,  and  from  an  order  denying 
a  motion  for  new  trial,  plaintiff  appeals.  Af- 
firmed. 


T.   3.  MCEIUgott,   for  appellant    F.    "W- 
Muiphy  and  A.  B.  Kaercber,  tot  respondents- 

START,  C.  J.  Appeal  by  the  plaintiff  frotn 
an  order  of  the  district  court  of  the  connty 
of  Big  Stone  denying  his  motion  for  a  neve- 
trial  In  an  action  to  rescind  a  contract  for- 
the  conveyance  by  tbe  defendants  of  their- 
farm  to  him,  and  to  recover  the  purchase 
price  paid.  Plaintiff  assigns  37  alleged  er- 
rors; 24  relate  to  the  rulings  of  tbe  court  as 
to  the  admission  or  rejection  of  evidence, 
and  the  balance  thereof  are  to  the  effect  that 
the  several  findings  of  fact  complained  of 
are  not  sustained  by  the  evidence,  and  that 
the  conclusion  of  law,  directing  Judgment  for 
the  defendants  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  any  relief,  Is  not  sns- 
talned  by  the  findings. 

If  the  facts  found  are  sustained  by  the 
evidence,  it  is  dear  that  the  conclusion  of 
law  is  correct;  hence  the  assignments  of  er- 
ror present  two  general  questions:  (a)  Are 
the  findings  of  fact  sustained  by  the  evi- 
dence? (b)  Did  the  trial  Judge  err  in  his 
rulings  on  the  trial? 

1.  The  complaint  alleged,  in  effect,  that 
the  parties  thereto  on  September  7,  1908,  en- 
tered into  a  contract  whereby  the  defend- 
ants in  consideration  of  $9,600  agreed  to  con- 
vey the  farm  in  question  to  the  plaintiff  by- 
warranty  deed,  upon  payment  of  $4,000  of 
the  purchase  price  in  installments,  the  last 
to  be  paid  on  or  before  March  10,  1909,  and 
the  giving  of  a  mortgage  to  secure  the  bal- 
ance of  tbe  purchase  price;  that  as  an  in- 
ducement for  the  making  of  the  contract  by 
the  plaintiff  the  defendant  Daniel  W.  Eames, 
hereafter  referred  to  as  the  defendant,  rep- 
resented to  tbe  plaintiff  that  the  farm  -n-as 
free  from  alkali,  was  within  three  miles  of 
a  creamery  and  a  scboolhonse  which  could 
be  moved  to  within  a  mile;  and  that  be  had 
fully  disclosed  to  the  plaintiff  all  facts  and 
conditions  which  in  any  manner  affected  tbe 
land  or  its  valne;  that  relying  upon  snob 
representations  and  believing  them  to  be 
true,  and  Induced  thereby,  the  plaintiff  ex- 
ecuted the  contract  for  the  purchase  of  the 
farm ;  that  such  representations  were  untrue 
and  were  fraudulently  made  by  the  defend- 
ant; that  the  farm  was  not  free  from  alkali, 
was  not  nearer  than  nine  miles  to  a  cream- 
ery; and  that  the  farm  was  burdened  by 
the  servitude  of  a  public  ditch  and  an  assess- 
ment therefor  which  tbe  defendant  then 
knew,  but  did  not  disclose  to  the  idatntlff 
who  was  then  Ignorant  thereof;  tliat  he 
went  into  possession  of  tbe  farm  October  1, 
1908,  under  tbe  contract  and  paid  $2,200  of 
the  purchase  price  before  be  learned  the  fiil- 
Blty  of  the  representation;  that  when  he  did 
so  learn  he  offered  to  rescind  the  contract 
and  surrender  posBession  of  the  farm  npon 
repayment  to  him  of  the  amonnt  he  had  paid: 
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and,  farther,  that  if  the  farm  had  been  as 
represented,  it  would  hare  been  worth  $9,- 
600,  but  In  fast  it  was  and  la  worth  no  more 
tban  $5,600. 

a?he  answer  admitted  the  execution  of  the 
contract,  and  put  In  issue  the  allegations  of 
the  complaint  as  to  defendant's  alleged  false 
and  fraudulent  representations. 

The  trial  court  found  that  there  was  not 
any  appreciable,  injurious  amount  of  alkali 
on  the  farm,  and  the  allegations  of  the  com- 
plaint as  to  the  matter  of  alkali  are  not  true; 
that  the  allegations  thereof  as  to  the  cream- 
ery are  untrue;  that  there  was  a  schoolhouse 
-within  two  miles  of  the  farm;  that  at  the 
time  the  contract  was  executed  there  was  a 
county  ditch  across  the  fSrm  which  the 
plaintiff  inspected  and  then  had  full  infor- 
mation aa  to  the  ditch,  which  Is  a  benefit  to 
the  farm;  that  there  were  assessments 
against  the  farm  for  the  ditch,  which  the  de- 
fendant paid  prior  to  the  trial  of  this  case, 
and  there  are  no  extetlng  liens  or  cliarges 
against  the  farm  by  reason  of  the  construc- 
tion of  tbe  ditch;  and,  further,  that  the  farm 
was  at  the  time  the  contract  was  executed 
of  the  actual  value  of  (lO^OO. 

The  plaintiff  contends  that  these  several 
findings  of  fact  are  not  sustained  by  the  evi- 
dence. An  examination  of  the  evidence  as 
disclosed  by  the  record  satisfies  us  that  it  is 
BufSdent  to  sustain  all  of  the  findings  of 
fact  which  are  essential  to  support  the  order 
for  Jndgrment  for  the  defendants.  The  fact 
that  at  the  time  the  contract  was  executed 
there  was  a  county  ditch  across  the  farm 
and  a  lien  thereon  for  tbe  construction  of  the 
ditch  did  not  give  the  plaintiff  a  right  to  re- 
scind the  contract,  for  there  were  no  repre- 
sentations as  to  existing  Incumbrances  made 
prior  to  the  execution  of  the  contract,  nor  in 
it.  The  plaintiff  was  entitled  by  the  terms 
of  the  contract  to  a  conveyance  of  a  perfect 
title  to  tbe  farm  by  warranty  deed  upon  his 
paying  |4,000  of  the  purchase  price,  and  not 
before.  The  ditch  lien  was  paid  by  the  de- 
fendant before  the  time  fixed  for  making 
the  deed  had  expired.  Duluth  Ixnn  &  Land 
Co.  V.  Klovdahl,  55  Minn.  341,  56  N.  W.  1119. 
In  this  respect  the  case  of  Paulsmd  v.  Pet- 
erson, 109  Minn.  S24,  122  N.  W.  874,  differs 
from  the  case  at  bar  and  is  not  here  in  point 
Nor  did  the  fbct  that  the  county  ditch  was 
a  servitude  upon  the  farm  give  a  right  to  re- 
sdud  the  contract  No  representations  were 
made  by  the  defendant  as  to  the  ditch  which 
was  then  constructed  across  the  farm  and 
examined  by  the  plaintiff.  It  is,  however, 
urged  that  he  did  not  know  that  it  was  a 
public  ditch,  but  believed  it  to  be  a  private 
ditch,  and  that  the  defendant  was  bound  to 
tell  him  that  It  was  a  county  ditch.  If  plain- 
tiff had  asked  the  defendant  whether  the 
ditch  was  a  public  or  private  one  and  he  had 
given  a  false  answer,  there  would  be  some 
basis  for  the  claim,  but  there  was  nothing  of 


the  kind.  Tbe  ■claim  of  the  plaintiff,  reduc- 
ed to  its  lowest  terms,  is  that  the  defendant 
ought  to  have  Icnown  that  the  plaintiff  was 
so  Inexperienced  that  it  would  not  occur  to 
him  that  the  ditch  was  a  public  one,  and 
that  he  was  too  modest  to  inquire  if  be  did 
not  know  Its  character;  hence  the  defendant 
fraudulently  concealed  a  material  fact  when 
he  told  the  plaintiff  that  he  had  stated  to 
him  all  the  material  facts  which  he  knew 
concerning  the  farm.  Upon  the  facts  found 
by  the  trial  court  there  is  no  more  equity  in 
plaintiff's  asserted  right  to  rescind  the  con- 
tract on  account  of  the  ditch  than  there 
would  have  been  if  the  servitude  had  been  a 
public  highway,  instead  of  a  ditch. 

2.  The  assignments  of  error  in  regard  to 
the  admission  or  rejection  of  evidence  have 
been  examined  in  detail  and  we  find  no  re- 
versible error  in  the  rulings.  The  most  seri- 
ous, alleged  errors  relate  to  the  rejection  of 
evidence  as  to  the  ditches  on  the  farm,  but 
in  view  of  the  findings  of  the  trial  court  as 
to  this  matter,  it  is  clear  that  sncb  rulings 
could  not  have  been  prejudicial. 

Order  afilrmed. 


MATSON  V.  PONCIN  et  aL 
{Supreme  Court  of  Iowa.    July  8,  1910.) 
JuDGUENT  (J  715*)— Conclusiveness— I  DEN - 
TiTT  OF  Issues. 

A  decree,  refuBing  an  injunction  against 
interference  with  a  fence  because  it  was  being 
erected  on  an  adjoining  owner's  land,  but  not 
undertaking  to  fix  tbe  true  dlTision  line,  does 
not  preclude  a  subsequent  suit  to  determine 
that  line. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  f  715.*] 

Appeal  from  District  Court,  Wright  Coun- 
ty;   Chas.  E.  Albrook,  Judge. 

"Not  to  be  Ofllclally  Keported." 

Appeal  from  a  decree  establishing  cer- 
tain comers  and  lines.    Affirmed. 

J.  B.  Scales,  for  appellant  Nagle  &  Nagle, 
Birdsall  &  Blrdsall,  Peterson  Sc  Knapp,  and 
J.  W.  Lee,  for  appellees. 

PER  CUBIAM.  The  plaintiff,  as  owner  of 
the  W.  %  S.  W.  %  of  section  1,  alleged 
the  ownership  by  defendants  of  lands  along 
the  lines  betwem  sections  1,  2,  3,  11,  12,  la, 
and  14,  and  prayed  that  these  lines  and  the 
several  comers  be  established.  It  appeared 
that  Frank  Boss  owned  the  K  ^  of  section 
11  and  tbe  defendant  Eggert  the  N.  El.  ^  of 
section  14,  and  the  line  t>etween  these  tracts 
Is  the  only  one  involved  on  this  appeal.  In 
his  answer,  Eggert  pleaded  in  l>ar  a  decree 
entered  October  19,  1906,  in  a  cause  wherein 
Ross  was  plaintiff  and  one  Hagenstein,  a 
tenant  of  Eggert,  was  defendant  Therein 
Ross  alleged  that  he  was  constractlng  a 
fence  along  the  south  line  of  his  land,  where- 
upon Hagenstein  had  maliciously  torn  down 
and  removed  the  fence,  and  as  he  was  in- 
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solvent,  prayed  he  be  enjoined  from  interfov 
Ing  farther.  In  his  answer  Hagensteln  ad- 
mitted Interference  wltb  the  fence  and  aver- 
red that  it  was  on  Eggert'a  land  and  that 
the  dlTision  line  was  north  of  it  and  was 
Indicated  by  the  location  of  an  old  fence 
which  had  been  acquiesced  in  for  many 
years.  This  was  denied  in  reply,  and  the 
old  fence  said  to  have  been  erected  by  Eg- 
gert's  grantor  when  he  owned  both  tracts. 
On  hearing  the  petition  was  dismissed,  and 
the  writ  of  injunction  dissolved.  On  appeal 
the  decree  was  affirmed,  as  appears  from  the 
opinion,  solely  on  the  ground  that  the  fence 
Roes  undertook  to  erect  was  not  on  the  tme 
line.  Ross  V.  Hagenstetai,  116  N.  W.  1064. 
The  trial  court  was  not  asked  to  designate 
the  true  division  line,  nor  did  it  undertake 
to  do  so.  The  most  that  can  be  claimed  for 
that  decree  is  that  it  adjudicated  that  the 
fence  as  erected  by  Boss  was  on  Eggert's 
land.  It  did  not  determine  to  whom  any  of 
the  land  north  of  It  belonged,  and  this  being 
so,  it  is  too  clear  for  fair  argument  that  the 
former  decree  was  not  a  bar  to  the  determi- 
nation in  this  proceeding  of  the  location  of 
the  true  line  north  of  that  on  which  the 
fence  was  being  erected.  All  decided  in  the 
former  suit  was  that  as  the  fence  was  on 
Eggert's  land,  bis  tenant  rightly  removed  it 
Beyond  this,  the  location  of  the  true  line 
was  not  involved.  As  the  decree  has  our 
approval,  there  is  no  occasion  to  pass  on  the 
motion  to  dismiss  and  the  motion  to  strike 
the  so-called  petition  of  intervention.  No 
other  question  la  argued. 
The  decree  is  affirmed. 


WARN  ▼.  CHICAGO  GREAT  WEST- 

EBN  BY.  CO. 
(Supreme  Court  of  Iowa.    Jaly  8,  1910.) 

1.  Baiiaoaos  (S  398*)— Injubt  at  Cn'ossiifa 
— SuPFiciKNCT  OK  Evidence  to  Support 
Verdict. 

In  an  action  against  a  railroad  company 
for  Injuries  caused  by  frightening  the  horse 
driven  by  plaintitTs  minor  son,  evidence  held 
sufficient  to  support  a  verdict  for  plaintiff. 

[Ed.   Note. — For  other  cases,   see   Ballroads, 
Dec.  Dig.  {  898.*] 

2.  BAn.soAD8  ({  360*)— Faii,t)bk  to  Bins 
Bell  at  Crossinq. 

Where  a  railroad  company  did  not  obey  a 
statute  requiring  the  company  to  ring  its  en- 
gine bell  continuously  for  at  least  60  rods  as 
the  engine  approaches  any  street  crossing,  it 
te  liable  not  only  for  an  injury  occurring  at 
such  crossing  but  for  injuries  to  persons  who 
were  driving  on  a  street  along  which  a  rail- 
road track  extended,  and  whose  horse  was 
frightened  by  the  approach  of  an  engine  with- 
out the  required  warning,  althongh  such  per- 
sons had  not  arrived  at  the  street  crossing  the 
railroad  track. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Dea  Dig.  I  860.*] 

Appeal    from    District    Odnrt,    Marshall 
County;  J.  M.  Parker,  Jndge. 


Action  to  recover  damagea  for  perstHial 
injuries  resulting  to  tiie  ndnor  eon  of  plain- 
tiff from  being  thrown  cot  of  a  boggy  by 
reason  of  the  frightening  of  the  horse  at- 
tached thereto,  while  said  son  was  attempt- 
ing to  drive  across  the  track  of  defendant's 
road  in  the  dty  of  Marshalltown  at  a  street 
intersection;  the  allegations  of  negligence 
being  that  the  engine  and  cars  of  the  defend- 
ant which  frightened  the  horse  were  (operat- 
ed at  an  nnlawfnl  rate  of  speed,  and  with- 
out the  giving  of  the  signals  required  t^ 
statute  and  ordinance;  There  was  a  verdict 
for  plaintiff,  and  from  jndgmmt  on  sodi 
verdict  defendant  appeals.     Affirmed. 

Cnrr,  Carr  ft  E^rans  and  Carney  &  Carney, 
for  appellant    Theo.  F.  Bradford  and  R.  EL 

Johnson,  for  appellee. 

McCLAIN,  3.  The  minor  son  of  plaintiff 
for  injury  to  whom  this  action  is  brought, 
accompanied  by  a  younger  brother,  was  driv- 
ing a  single  horse  in  a  buggy  westward  along 
Nevada  street  In  the  city  of  Marshalltown 
on  which  street  there  are  tracks  of  the  de- 
fendant railway  occupying  the  north  half 
of  the  street,  and  on  reaching  Eighth  avenue^ 
running  at  a  right  angle  with  Nevada  street, 
he  turned  to  the  north,  as  alleged  in  the 
petition.  In  order  to  cross  the  tracks  of  the 
defendant  road  and  proceed  up  Ejighth  ave- 
nue. The  two  boys,  who  were  the  only  wit- 
nesses for  plaintiff  as  to  what  happened, 
testifled  that  they  had  crossed  the  first 
track  and  were  approaching  the  second  when 
three  cars  backed  by  an  engine  came  npon 
them  from  the  west,  and  their  horse  becom- 
ing frightened  swung  around  snddenly  to 
the  west  towards  the  approaching  cars  and 
threw  the  older  boy  out  of  the  buggy,  cans- 
Ing  his  arm  to  be  broken.  It  is  for  this  in- 
jury that  action  is  brought  These  two  wit- 
nesses testifled  also  that  the  engine  and  cars 
approached  the  /:rossing  at  a  higher  rate  of 
speed  than  permitted  by  statute  or  ordi- 
nance, and  without  ringing  of  the  bell  on 
the  engine  as  required  by  the  city  ordinance 
on  the  subject  snd  their  testimony  tended 
to  show  that  if  they  had  been  aware  of  the 
approach  of  the  engine  and  cars  th^  coold 
have  avoided  the  accident  The  testimony 
of  witnesses  for  the  defendant  not  only  tend- 
ed to  negative  the  nnlawfnl  speed  of  the  en- 
gine and  cars  and  the  failure  to  give  a  sig- 
nal or  warning,  but  also  tended  to  show  that 
at  the  time  the  horse  was  frightened  the 
vehicle  had  not  yet  reached  Eighth  avaine^ 
but  was  being  driven  westward  along  Neva- 
da street  fouth  of  the  defendant's  tracks, 
and  that  the  horse  being  frightened  Jumped 
south  and  ran  southwest  striking  a  switch 
stand  which  was  on  the  south  line  of  Nevada 
street  and  east  of  Eighth  avenue,  and  ttiat 
It  was  at  this  point  that  the  accident  oc- 
curred.   There  Is  some  corroboration  of  the 
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testimony  of  defendant's  wltneases  as  to  the 
place  of  the  accident  In  the  testimony  of 
the  boy  who  was  not  Injured,  for  according 
to  his  account  of  what  happened  the  horse 
did  bring  the  buggy  Into  collision  with  the 
switch  stand,  although  the  injured  boy  was 
thrown  out  before  the  buggy  collided  with 
the  switch  stand.  We  think,  however,  that 
the  testimony  is  not  so  conclusive  as  to  the 
place  and  manner  of  the  accident  as  tliat 
we  would  be  justified  in  reversing  the  case 
on  the  gronnd  of  the  InsufBdency  of  the 
evidence  to  support  the  verdict 

The  case  was  submitted  to  the  Jury  on  the 
theory  of  the  allegations  of  the  petition, 
which  there  was  evidence  tending  to  sup- 
port, that  while  the  boys  were  attempting 
to  cross  defendant's  tradi  at  Klghth  avenue 
the  cars  were  backed  down  from  the  west 
without  warning  and  at  a  negligent  and  un- 
lawful rate  of  speed.  The  complaint  of  ap- 
pelant In  this  respect  is  that  if,  as  the  tes- 
timony of  defendant's  witnesses  tended  to 
show,  the  horse  became  frightened  while  on 
Nevada  street  before  the  boys  had  turned 
north  on  Eighth  avenue  to  cross  the  tracks, 
and  in  consequence  of  this  fright  the  bug- 
gy was'  upset  and  the  Injury  complained  of 
resulted,  then  defendant  would  not  be  liable 
because  It  had  the  equal  right  with  the  trav- 
elers on  Nevada  street  to  the  use  of  that 
street,  and  if  the  horse  was  frightened  by 
the  appearance  of  the  train  and  the  ordinary 
noises  of  its  passage,  there  can  be  no  recov- 
ery by  plaintiff,  and  that  fUlure  to  ring 
the  bell  could  not  have  been  the  cause  of  the 
frightening  of  the  team. 

But  the  statute  required  the  bell  to  be 
rung  continuously  for  at  least  60  rods  as  an 
engine  approaches  any  street  crossing,  and 
if  the  defendant's  employes  operating  the 
engine  In  question  did  not  ring  the  bell  be- 
fore approaching  the  Eighth  avenue  cross- 
ing, then  there  was  such  negligence  as  to 
render  the  defendant  liable  not  only  for  an 
Injury  occntrlng  at  such  crossing,  but  for 
injuries  to  person  near  the  track  who  would 
have  been  warned  by  such  signal  of  ap- 
proaching danger  and  enabled  to  avoid  it 
Lionergan  v.  Illinois  Cent  B.  Co.,  87  Iowa, 
755,  49  N.  W.  852,  63  N.  W.  236,  17  L.  R. 
A.  254;  Ward  v.  Chicago,  B.  &  Q.  R.  Co., 
VI  Iowa,  60,  66  N.  W.  99©;  Helse  v.  Chicago 
Gt  W.  R.  Co.,  141  Iowa,  88,  119  N.  W.  371. 
Therefore,  the  fact  that  the  boys  who  were 
In  charge  of  this  horse  had  not  yet  turned 
ap  HMgbth  avenue  and  were  not  in  the  act 
of  crossing  the  tracks  when  their  horse  was 
frightened  by  the  approach  of  t&e  engine 
and  cars  without  the  required  .warning 
would  not  as  a  matter  of  law,  relieve  the 
defendant  from  liability  for  failure  to  ring 
the  l)eU  on  approaching  that  crossing,  if  it 
should  appear  that  had  the  b^  been  rung, 
the  boys,  advised  by  the  signal,  could  have 


taken  precautions  against  the  frightening 
of  their  horse  whidi  they  did  not  take  by 
reason  of  ignorance  of  the  danger,  and  the 
Instructions  asked  for  defendant,  to  the  ef- 
fect that  plaintlfC  could  not  recover  If  the 
horse  was  frightened  while  being  driven 
along  Nevada  street  and  not  while  being 
driven  across  the  tracks  at  Eighth  avenue 
crossing,  was  not  in  accordance  with  the  law. 
It  is  true  that  the  plalntlfT  did  not  ask  re- 
covery on  the  gronnd  that  the  horse  was 
frightened  on  Nevada  street  before  the  boys 
turned  north  on  Eighth  avenue  and  com- 
menced to  cross  the  tracks,  but  the  court 
did  submit  the  Issue  tendered  In  the  plead- 
ings as  to  whether  the  accident  happened 
at  the  crossing  on  Eighth  avenue  in  conse- 
quence of  the  failure  to  give  the  proper  sig- 
nal on  the  approach  to  the  crossing,  and  it 
would  not  have  been  p^'tinent  to  this  issue 
to  instruct  the  jury  that  there  would  be  no 
liability  If  the  horse  was  frightened  on  Ne- 
vada street  before  it  had  reached  the  cross- 
ing. Therefore  we  see  no  error  in  the  refusal 
to  give  this  instruction.  Under  the  plead- 
ings it  would  perhaps  not  have  been  proper 
to  allow  a  recovery  for  the  frightening  of 
the  horse  at  some  other  place  on  Nevada 
street  than  at  the  Eighth  avenue  crossing, 
but  the  court  did  not  submit  any  such  issue. 

Under  the  issue  presented  to  the  Jury  the 
evidence  for  defendant  that  the  accident 
happened  before  the  boys  bad  reached  the 
Eighth  avenue  crossing  was  pertinent  and 
under  the  instructions  could  have  been  con- 
sidered only  as  negativing  the  happening  bf 
such  an  accident  as  was  alleged  in  the  pe- 
tition, and  under  the  instructions  the  jury 
must  have  considered  the  evidence  as  bear- 
ing upon  that  question.  The  appellant  can- 
not complain  that  the  court  did  not  submit 
the  question  as  to  the  liability  of  appellant 
if  the  accident  happened  as  described  by 
its  witnesses,  for  appellant  would  not  have 
been  free  from  responsibility  as  a  matter 
of  law,  even  if  the  accident  so  happened. 

We  reach  the  conclusion  Ijierefore  that  the 
court  did  not  err  in  the  Instructions  given 
or  in  refusing  those  asked,  and  that  the 
verdict  has  support  in  the  evidence  as  to  the 
Issues  upon  which  the  case  was  tried,  and 
the  judgement    is   therefore  affirmed. 


BBOCKELSBT  v.  WESTERN  UNION 

TELEQRAFH  CO. 
(Sapreme  Court  of  Iowa.    July  9,  1910.) 

1.  TELiaBAPHS  ARD  TELKPHORKS  (|  54*)— 

Messaobs— Deutebt— Dklat. 

Code,  I  2164,  declaras  that  no  action  for 
damages  for  delay  in  a  tel^rram  shall  be  main- 
tained, unless  a  claim  therefor  is  presented  in 
writing  to  the  telegraph  company,  officer  or 
agenf  thereof,  within  60  days  from  the  time  the 
cause  of  action  accmed.  Btid  that  where 
plaintiff,  a  traveling  salesman,  was  inoaicerated 
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overnight,  dae  to  a  telegraph  company's  delay 
in  -delivering  a  message  sent  hy  a  banker  at  the 
instance  of  plaintiff's  employer  to  another  bank 
to  secnre  bail,  a  letter  by  plaintilfs  employer, 
notifying  the  telegraph  company  of  the  delay, 
and  reciting  that  plaintiff's  employer  demanded 
$000  damages  in  settlement  of  the  claim,  did 
not  constitute  a  notice  of  any  claim  by  plaintiff 
and  was  insufficient  to  sustain  an  action  by  him. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  |  42;    De&  Dig.  | 
64.*] 
2.  Telegraphs    and    Telephones   (|    66*)— 

■MEssAOEa  —  Deijit    in    Delivebt  —  Joint 

LlABILITT. 

Though  a  telegraph  company  may  be  liable 
to  either  or  both  the  sender  and  addressee  for 
delay  in  delivering  a  message,  it  does  not  follow 
that  both  have  a  joint  cause  of  action. 

[E2d.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  37:  Dec  Dig.  f 
56.»] 

8.  TeleqeafhS  and  Telephones  (|  60*)— 
Messages— Delat  in  Delivebt— Notiob. 
Though  notice  within  60  days  to  a  tele- 
graph company  of  a  claim  for  damages  for  de- 
lay in  delivering  a  message,  required  by  Code, 
I  2164,  is  not  a  condition  precedent  to  the  ac- 
crual of  a.  cause  of  action  thereunder,  and  hence 
the  filing  of  an  original  notice  and  petition  in 
a  suit  to  recover  such  damages  may  constitute 
a  sufficient  notice  within  the  statute,  in  order 
to  have  that  effect  the  notice  must  be  served 
personally,  returnable  within  60  days  from  the 
time  the  cause  of  action  accrued,  and  the  peti- 
tion must  be  filed  within  that  time. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  00.*] 

Appeal  from  District  Court,  Marshall  Coun- 
ty;  C.  B.  Bradshaw,  Judge. 

Action  for  damages  for  negligent  delay  in 
the  delivery  of  a  telegraphic  message.  There 
was  a  demurrer  to  the  petition  which  was 
sustained.  On  plaintlfTs  election  to  stand  on 
his  petition,  Judgment  was  entered  dismiss^ 
Ing  the  same  and  for  costs.  Plaintiff  ap- 
peals.    AfBrmed. 

Boardman  &  Lawrence,  for  appellant  Car- 
ney &  Carney,  tor  appellee. 

EVANS,  J.  It  appears  from  the  aver^ 
ments  of  the  petition  that  on  March  18, 
1008,  the  plaintiff  was  a  traveling  salesman 
in  the  employ  of  Sinclair  Tea  &  Coffee  Com- 
pany of  Marshalltowu.  On  said  day  he  was 
arrested  in  the  town  of  Audubon  for  the  al- 
leged violation  of  an  ordinance  in  that  he 
was  selling  goods  in  such  town  as  a  transient 
merchant  without  first  obtaining  a  license. 
On  trial  be  was  convicted.  Whether  any 
punishment  was  imposed  does  not  appear 
from  the  petition,  but  we  so  infer  from  the 
argument  The'  appeal  bond  was  fixed  at 
$50.  The  plaintiff  advised  his  employer  of 
his  conviction,  and  the  employer  proceeded 
to  procure  the  $50  appeal  bond  in  accord 
with  plaintiff's  request  The  Sinclair  Com- 
pany at  Marshalltowu  procured-  P.  S.  Balch, 
'an  officer  of  the  First  National  Bank  of 
llll^rshalltown,  to  make  a  telegraphic  request 
of  the  First  National  Bank  of  Audubon  to 
provide  such  appeal  bond  upon  the  guaranty 


of  the  Bald  Balch.  Such  telegram  was  as 
follows:  "Marshalltown,  Iowa,  Harcb  IS, 
1906.  First  National  Bank,  Andnbon,  Iowa: 
Provide  appeal  bond  Brockelsby  In  mayor's 
court  $50.0a  Win  guarantee  yon.  liCtter 
follows.  P.  S.  Balch."  Tbia  message  was 
delivered  at  the  defendant's  office  at  Mar- 
shalltown at  4:40  p.  m.,  but  was  not  deliver- 
ed at  Audubon  until  7:25  the  following  moro- 
ing.  It  is  averred  In  the  petition  that  on 
account  of  sucfa  negligent  dday  plaintiff 
was  placed  In  Jail  and  compelled  to  remain 
there  overnight,  and  suffered  great  mental 
and  bodily  pain  and  anguish  because  tbereof. 

The  principal  point  made  by  the  demur- 
rer and  argued  here  Is  that  It  does  not  ap- 
pear  from    the  petition   that   the   plaintiff 
presented   his   claim    In   writing  within    60 
days  from  the  time  his  cause  of  action  ac- 
crued, as  required  by  section  2164  -of  the 
Code.    The  petition  does  show  that  on  April 
20,  1908,  the  Sinclair  Company  wrote  to  the 
defendant   the  following  letter:    "AprQ  20. 
1908.     Western  Union  Telegraph  Co.,  City— 
Oentlemen:     On  March  18th,  at  4:40  p.  m.. 
we  delivered  a  message  at  your  ofiSce  to  be 
sent  to  Audubon,  which  message  called  for 
the  providing  of  bonds  for  one  named  Broc- 
kelsby, who  was  under  arrest  and  who  was 
being  held  tmtli   the  bonds   arrived.     For 
some  unknown  reason,  this  message  did  not 
reach  Audubon  until  7:25  the  following  morn- 
ing and  on  account  of  this  delay,  Brockels- 
by was  placed  in  a  dirty  Jail  and  left  there 
over   night  without   any   fuel.      There   has 
certainly  been  some  gross   carelessness  on 
the  part  of  some  one.    It  was  an  outrage  for 
a  man  to  be  placed  In  a  place  of  this  kind 
when  the  bonds  were  all  provided  for,  bat 
delayed  on  account  of  transmitting  the  mes- 
sage.   A'letter  would  have  reached  Audubon 
as  soon  as  this  message  did.    We  thertfore 
ask  damages  from  your  company  for  this 
delay  to   the  extent  of  $500,  and  demand 
settlement  of  same.    Yours  very  truly,  Sin- 
clair Tea  &  Coffee  Co." 

It  is  urged  by  plaintiff  that  this  letter 
was  a  sufficient  compliance  with  section  2164^ 
If  such  letter  had  been  written  by  the  plain- 
tiff or  had  purported  to  be  written  In  hi« 
behalf,  the  claim  of  plaintiff  in  this  respect 
might  be  conceded.  But  such  is  not  the 
case.  There  Is  not  a  suggestion  In  the  letter 
that  the  writer  is  acting  for  or  <mi  behalf 
of  Brockelsby.  The  Sinclair  Company  makes 
the  demand  for  itself  as  alleged  sender  ot 
the  message.  It  is  argued,  however,  by  tbe 
plaintiff  that  the  statute  only  requires  that 
written  notice  be  given  to  the  company  with- 
in 60  days,  and  that  this  letter  constituted 
such  written  notice,  and  that  it  is  Immaterial 
by  whom  such  notice  was  given.  What  the 
statute  does  require  In  terms  is  tliat  a  "claim 
therefor"  (the  damages)  shall  be  presented 
in  writing  to  such  ccHnpany  within  00  da^ 
from  time  cause  of  actlcm  accraes."    It  wiO 
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be  noted  liiat  the  plaintiff  was  neither  send- 
er nor  sendee  of  the  message  and  the  same 
Is  to  be  said  ot  his  employer,  the  Sinclair 
Company.  The  case,  however,  has  been 
argned  at  tills  point  as  though  the  Sinclair 
Company  was  the  sender  and  the  plaintiff 
was  the  sendee,  and  we  will  consldw  the" 
argument  from  that  point  of  view.  Orantlng 
that  the  telegraph  company  may  In  a  given 
case  be  liable  to  either  sender  or  sendee 
of  the  message  or  to  both,  it  does  not  fol- 
low that  sender  and  sendee  tiave  a  Joint 
cause  of  action  as  argued  by  the  plaintiff. 
The  company  may  be  liable  to  each  or  to  one 
only;  and  if  liable  to  each,  its  liability  to 
each  is  measured  by  the  amount  of  damages 
sustained  by  eactu 

Granting  again  that  the  relation  of  send- 
er and  sendee  to  the  subject  of  the  message 
may  be  such  as  to  give  rise  to  a  Joint  cause 
of  action  for  damages  for  negligent  delay, 
yet  nothing  of  that  Icind  Is  disclosed  by  the 
petition  in  this  case.  The  cause  of  action 
sued  on  is  one  arising.  If  at  all,  to  the  plain- 
tiff alone.  If  the  same  negligent  delay  re- 
sulted in  damage  to  the  Sinclair  Company 
also,  its  caose  of  action  therefor  was  legally 
distinct  ftom  that  arising  in  favor  of  the 
plaintiff.  A  settlement  or  satisfaction  of  its 
claim  made  in  its  own  behalf  could  not 
operate  as  a  bar  against  this  claim  of  plain- 
tiff as  arising  out  of  the  same  delay. 

We  have  recently  held  in  effect  in  Seddon 
T.  Western  Unicui  Telegraph  Company,  126 
K.  W.  969,  that  the  presentation  of  the 
claim  in  writing  is  not  necessarily  a  condi- 
tion precedent  to  the  bringing  of  suit  The 
statute  itself  assumes  that  a  cause  of  action 
may  accrue  t>efore  the  presentation  of  the 
claim.  We  held,  therefore,  in  the  cited  case, 
that  the  filing  of  a  petition  within  60  days, 
and  the  personal  service  of  an  original  notice 
returnable  withUi  60  days  from  the  time  the 
cause  of  action  accrued,  was  a  compliance 
with  this  requirement  of  the  statute  both 
In  letter  and  in  q>irlt  In  the  catse  at  bar, 
the  suit  was  not  commenced  for  more  than 
one  year  after  the  cause  of  action  accrued. 
The  plaintiff  never  presented  in  writing  a 
claim  for  his  alleged  damages.  It  is  argued, 
that  the  letter  above  quoted  gave  to  the 
defendant  company  written  notice  of  the 
facts  upon  which  this  present  action  Is  bas- 
ed. This  letter,  however,  conveyed  no  notice 
to  the  company  that  the  plaintiff  was  making 
any  claim.  We  had  occasion  to  consider 
this  jMirticular  phase  of  the  question  in  the 
case  of  Younker  t.  Western  Union  Telegraph, 
125  N.  W.  577.  The  conclusion  reached  in 
that  case  is  adverse  to  the  position  of  the 
appellant,  and  further  reflection  confirms 
ne  of  the  correctness  of  such  conclusion. 
The  point  is  argued  in  the  opinion  in  that 
case,  and  it  would  serve  no  useful  purpose 
to  repeat  the  argument.  This  disposes  of 
the  principal  point  argned  by  the  parties. 


It  Should  not  be  Implied,  however,  that  we 
deem  the  plalntifrs  petition  as  disclosing  ^ 
good  cause  of  action  tn  other  respects.  .      . 
The  judgment  of  the  trial  court  will  be 
aflSrmed. 


BESCE  T.  WOODRUFF. 
(Supreme  Court  of  Iowa.    July  8,  1910.) 

1.  Intoxicating  Liquors  (§  99*)— UNiAWFtit. 
Sales— Payment  of  Mulct  Tax— EIffkct— 
Statutes— CoNsrrBucnoN. 

Code,  I  2445,  provides  for  the  apportion- 
ment of  the  mulct  tax  when  collected,  but  does 
not  purport  to  authorize  the  liquor  business 
in  any  manner  or  in  any  place,  merely  declar- 
ing that  if  the  hnsiness  is  conducted  outside  the 
limits  of  a  city  or  town  one-half  the  tax  shall 
be  paid  to  the  township  clerk.  Section  2447 
expressly  provides  that  the  payment  ot,  any  tax 
for  the  sale  of  liquors  shall  not  protect  the 
wrongdoer,  except  as  provided  in  the  section 
creating  the  bar,  which  section  designates  the 
places  where  the  business  may  be  conducted. 
Section  2448  provides  for  the  operation  of  the 
bar  through  the  payment  of  such  mulct  tax 
when  the  business  is  carried  on  in  a  place  au- 
thorised by  statute.  Section  2449  provides  for 
the  operation  of  the  bar  in  cities  and  towns  of 
less  than  5,000  inhabitants,  but  does  not  au- 
thorize the  business  outside  of  cities  and  towns. 
Held,  that  the  payment  of  the  mulct  tax  does 
not  authorize  the  conduct  of  the  business  out- 
side of  cities  and  towns;  any  one  found  in  the 
business  being  subject  to  the  tax  whether  lie 
be  lawfully  engaged  In  the  bosiness  or  not. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  103;   Dec.  Dig.  t  99.*] 

2.  CONBTITUnONAI.  LAW  (|  205*)  —  UNJUST 
DiSCBIUIRATION. 

The  law  prohibiting  t\ie  conduct  of  the  liq- 
uor business  outside  of  cities  and  towns  is  not 
unconstitutional,  as  giving  to  the  inhabitants  of 
cities  and  towns  privileges  denied  to  those  liv- 
ing outside  thereof. 

[E^.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  IMg.  if  591-424 ;  Dec  Dig.  {  205.*] 

Appeal  from  District  Court,  Pottawatta- 
mie County  ;   £X  B.  Woodruff,  Judge. 

Certiorari  proceedings.  The  opinion  states 
the  ease.    AiBrmed. 

Fllcklnger  Bros.,  for  appellant 

SHEIRWIN,  J.  The  plaintiff  sold  Intoxi- 
cating liquors  at  Manawa  Park,  a  place  of 
public  resort  outside  of  the  linrits  'of  any  city 
or  incorporated  town,  but  within  an  organiz- 
ed township. 

He  had  compiled  with  the  provisions  of 
the  mulct  law,  and  the  question  before  us  Is 
whether  the  business  can  be  lawfully  con- 
ducted at  any  place  within  a  county  when  a 
statement  of  general  consent  has  been  filed 
as  provided  by  law  and  found  to  l>e  suffi- 
cient 

The  payment  of  the  mulct  tax  In  accord- 
ance with  the  provisions  of  law  operates  as 
a  bar  only  when  the  ctmdltlons  of  section 
2448  have  been  complied  with,  and  when  tb.B 
business  is  carried  on  in  a  place  authorized 
by  the  statute. 

Section  2449  provides  for  the  operation  of 
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tbe  bar  In  dtles  and  towns  (tf  leas  than  5,000 
Inhabitants,  and  It  does  not  authorize  the 
boBlness  ontslde  of  cities  and  towns.  The 
■ectlon  itself  clearly  distinguishes  betwe^i 
towns  and  townships,  because  It  requires  the 
consent  at  a  majority  of  the  yoters  in  the 
township,  including  the  town,  to  authorize 
sales  in  the  town.  The  statute  does  not,  by 
implication  eren,  permit  the  business  out- 
side of  cities  and  towns,  and  It  Is  well  set- 
tied  that  the  bar  is  effective  only  when  the 
business  Is  carried  on  at  a  place  and  In  the 
manner  designated  by  the  statute. 

Section  2445  of  the  Code  provides  for  the 
ai^xirtlonment '  of  the  mulct  tax,  and  says 
Oiat  if  the  business  Is  conducted  outside  the 
limits  of  a  city  or  town,  one-half  of  the  tax 
sliall  be  paid  to  the  clerk  of  the  township, 
and  because  of  this  provision,  the  appellant 
contends  that  he  was  authorized  to  sell  in 
the  township  outside  of  the  limits  of  a  city 
or  town.  Any  one  found  In  the  business  is 
subject  to  the  tax,  and  this  is  true  whether 
he  be  legally  engaged  ther^n  or  not  Sec- 
tion 2445  does  no  more  than  to  provide  for 
the  apportionment  of  the  tax  when  collect- 
ed, and  does  not  purport  to  authorize  the 
business  in  any  manner  nor  In  any  place. 
Indeed,  section  2447  expressly  provides  tiiat 
the  payment  of  any  tax  for  the  sale  of  liq- 
vors  shall  not  protect  the  wrongdoer,  exc^t 
as  provided  In  the  section  creating  the  bar, 
and  the  section  creating  the  bar  designates 
the  places  where  the  business  may  be  con- 
ducted. 

The  appellant  further  contends  that  if  the 
business  cannot  be  lawfully  conducted  out- 
side of  cities  and  towns,  the  law  is  uncon- 
stitutional because  It  gives  to  the  inhabit- 
ants of  cities  and  towns  privileges  which  are 
denied  to  those  living  outside  thereof.  The 
appellant  can  hardly  be  serious  in  this  con- 
tention. No  discrimination  Is  made  against 
any  one  in  the  matter  of  engaging  in  the 
business,  and  the  consumer  is  not  In  our 
Judgment  denied  any  constitutional  right 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

Affirme^ 


DOTT  ▼.  BBASKA  et  aL 

(Supreme  Court  of  Iowa.    July  8,  1910.) 

1.  AssiomcBiiTS    (i    134*)  — AonoN    bt   As- 

6I0NKB— BUBDKN    OF  PbOOT. 

In  an  action  on  a  clerk's  bond  to  recover 
money  deposited  as  ball  by  tbe  assignee  of  tlie 
right  to  racelTe  the  money  back,  where  the  an- 
swer put  the  genuineness  of  the  signatare  of 
the  assignor  in  issue,  as  provided  by  the  C^e, 
I  3640,  the  Imrden  was  on  the  assignee  to  prove 
Its  genuineness. 

[EM.  Note.— BV>r  etlier  cases,  see  Assignnients, 
Ofait  Dig.  f  290;   Dec.  IHg.  I  134.*] 

%  Tbiai.  (I  168*)— EtasEcnoH  or  Vkbdiot— 
Failthb  or  Otidbrck. 

Where  a  party  to  an  action  failed  to  ad- 
duce evidence  to  sustain  hi*  contention  on  an 


issue  when  the  burden  of  proof  was  upon  him,  a 
verdict  was  properly  directed  against  Iiim. 

gCd.  Note.— For  other  cases,  see  Trial,   Oent 
.  I  876;   Dec.  Dig.  t  168.*] 

Aroeal  from  District  Court,  Unn  County ; 
W.  N.  Treicfaler,  Judga 
The  opinion  states  tlie  case.    Affirmed. 

Ellas   Doty,  pro   s&     8.   K.   Tracy    and 
Barnes  &  Chamberlain,  for  appellees. 

PESt  CURIAM.  The  petition  states  a 
cause  of  action  at  law  upon  the  official  bond 
of  the  defendant  Braska  as  clerk  of  the  dis- 
trict court  as  follows:  That  one  O.  D.  T>otT 
being  held  to  appear  upon  a  criminal  dtiBTge 
pending  against  lilm  in  the  district  oonrt, 
and  required  to  give  ball  in  the  sum  of  $250, 
one  Bentel  deposited  said  sum  in  mon^y  in 
lieu  of  a  bond  with  Braska  as  clerk  of  tlie 
court ;  that  thereafter  said  O.  D.  Doty  hav- 
ing been  tried  upon  said  charges  and  found 
guUty  was  adjudged  to  pay  a  fine  of  $25, 
which  sum  was  then  and  there  paid  and  the 
ball  aforesaid  was  ordered  exonerated.  It 
is  further  alleged  that  said  Bentel  assigned  to 
the  plalntiS,  Ellas  Doty,  his  right  to  demand 
and  receive  the  return  of  the  bail  deposited 
as  aforesaid,  which  assignment  it  is  aver- 
red, was  in  writing  and  a  copy  thereof  set 
out  in  the  pleading  The  petition  further  al- 
leges a  demand  upon  Braska  for  the  money 
and  a  refusal  to  return  or  account  for  the 
same,  and  asks  for  Judgment  upon  his  offi- 
cial bond  for  the  amount  with  intoest  For 
answer  to  this  claim  the  defendants  allege 
there  was  no  consideration  for  the  alleged 
assignment  to  the  plaintiff,  and  that  defend- 
ants have  no  knowledge  or  information  snf- 
fldent  to  enable  them  to  form  a  Iielief  as  to 
the  genuineness  of  the  signature  to  the  as- 
signment pleaded  in  the  petition.  On  the 
trial  the  plaintiff  offered  in  evidence  the 
records  In  the  criminal  proceeding  relating 
to  the  l>all  and  its  due  exoneration,  together 
with  the  assignment  of  the  right  to  receive 
the  return  of  the  deposit  to  himself.  Vpoa 
this  showing  the  parties  rested  and  defend- 
ants moved  for  a  directed  verdict  in  their 
favor,  because  of  an  entire  failure  of  proof 
of  the  genuineness  of  the  signature  of  the 
alleged  assignor  of  the  claim  and  cause  of 
action  to  the  plaintlfC  This  motion  was  sus- 
tained, a  verdict  returned  for  the  defend- 
ants, and  plaintiff  appeals. 

Our  practice  statute  expressly  provides 
that  a  party  may  put  the  genuineness  of  a 
writing  in  issue  by  an  answer  such  as  was 
filed  in  this  case.  Code,  {  3640.  Tb9  issue  l>e- 
ing  raised  the  burden  was  upon  the  plaintlir 
to  offer  some  sort  of  legitimate  evidence  as 
to  the  character  of  the  signatnre  attached  to 
the  paper  under  whidi  he  asserts  title  to  the 
fund  In  the  clerk's  hands.  This  he  did  not 
do  or  offer  to  do.  This  defect  in  his  proof 
was  called  to  his  attmtion  by  the  ubjectlon 
raised  to  the  sufficiency  of  the  evidence,  bat 
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tie  did  not  see  fit  to  core  It  by  a  tender  of 
proper  testimony,  and  it  is  not  within  the 
province  of  this  conrt  to  make  for  him  a 
case  which,  with  full  notice  of  the  conae- 
Quences,  he  refosed  to  make  for  bimaelf. 
"WliateTer  we  may  think  of  the  defense  in 
ttila  particular  case,  it  is  one  which  the  stat- 
ute gave  the  defendants  the  right  to  plead. 
Having  pleaded  it,  they  were  entitled  to  de- 
mand that  plalntlfC  eiftablish  his  alleged 
rights  by  legal  proof  of  the  sufficiency  of  the 
assignment  Not  having  done  so,  there  was 
no  error  in  directing  a  verdict  against  him. 
The  Jadgmoit  of  the  district  conrt  Is  af- 
flimed. 


STATE  V.  OREGORT. 

(Supreme  Court  of  Iowa.     July  7,  1910.) 

1.  WlTWESSES    (S    40*)— COMPTTEHOT— DlSCM- 
TION  OF  COUBT. 

It  was  within  the  discretion  of  the  court  to 
admit  the  testimony  of  witnesses  11  and  13 
years  of  age,  respectively,  after  examining  them 
ats  to  their  competency. 

[BSd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ||  87,  98;   Dec.  Dig.  {  40.*] 

2.  WITHES8K8  (I  338*)— iMPKAOHiaMT— "OHAB- 
AOISB." 

In  Gode,  f  4614,  providing  that  the  general 
moral  character  of  a  witness  may  be  proved  to 
test  his  eiediUlIty,  "character"  is  equivalent 
to  general  reputation. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1114-1118;   Dec.  Dig.  {  33a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1061-1063.] 
&  WmntssKS  d  388*)— IiiPEACHXEirr  —  Bvi- 

rancK  or  Okrkbai.  KKPnTATion. 

Under  Code,  f  4614,  providing  that  the 
general  moral  character  of  a  witness  may  be 
proved  to  test  his  credibility,  evidence  of  gen- 
eral reputation  of  a  witness,  not  confined  to 
bis  general  moral  diaracte^  is  properly  ex- 
eluded. 

[I<d.  Note.- For  other  cases,  see  Witnesses, 
Cent  IMg.  H  1114-1118;   Dec.  Dig.  f  338.*] 

Appeal  from  District  Court,  Polk  County; 
James  A.  HowiC  Judge. 

Defendant  was  indicted  for  tlie  crime  of 
rape.  Upon  trial  to  a  Jury  he  was  convicted 
.  of  an  assault  with  Intent  to  commit  rape,  and 
appeals.   Affirmed. 

&  B.  Allen,  for  appellant  H.  W.  Byers, 
Atty.  Oen.,  and  Chas.  W.  Lyon,  Asst  Atty. 
Oen.,  for  the  State. 

DEEMBR,  C.  J.  Defendant  is  accused  of 
having  committed  the  crime  of  rape  upon  the 
prosecuting  witness,  Edith  Otto,  a  girl  under 
the  age  of  16  years.  Three  matters  are  re- 
lied npon  for  a  reversal : 

First  It  is  insisted  that  two  of  the  state's 
witnesses  were  so  young  and  Immature  that 
their  testimony  should  not  have  been  receiv- 
ed. One  of  these  witnesses  was  13  and  the 
other  11  years  of  age.  Both  the  county  at- 
torney and  the  presiding  Judge  examined 
these  witnesses  as  to  competency  and  the  tri- 
al conrt  Gondnded  that  their  testimony  should 


be  admitted.  In  this  there  was  no  oror.  In 
such  matters  the  trial  court  has  a  large  dis- 
cretion, and  there  was  no  abuse  thereof  In 
this  case.  State  v.  Todd,  110  Iowa,  631,  83 
N.  W.  322;  State  v.  Crouch,  130  Iowa,  478, 
107  N.  W.  173;  State  v.  Meyer,  135  Iowa,  607, 
113  N.  W.  322,  124  Am.  St  Rep.  201. 

Second.  It  is  argued  that  there  is  not  suf- 
ficient corroborating  testimony  tending  to 
connect  defendant  with  the  commission  of 
the  offense.  In  our  opinion  there  was  ample 
— rather  more  than  is  usual  in  such  cases. 
For  obvious  reasons,  there  is  no  need  for  set- 
ting it  out  in  extenso. 

Third.  Edith  Otto  was  a  witness  for  the 
state,  and,  in  order  to  impeach  her,  the  defend- 
ant produced  a  witness  to  whom  the  following 
questions  were  propounded:  "Do  you  know 
what  the  general  reputation  of  Edith  Qjtto 
is  in  the  neighborhood  where  she  resides  .as 
to  her  character  or  was  in  March,  1009?  (Ob- 
jected to  as  incompetent,  irrelevant,  immaj«- 
rial,  and  improper  in  form.  Suatabied.  De- 
fendant excepted.)  Do  yon  know  what  the 
general  reputation  of  Edith  Otto  in  the  neigh- 
bor hood,  where  she  resides  is  as  to  her  char- 
acter? (Objected  to  as  incompetent,  irrele- 
vant, immaterial,  and  improper.  Sustained 
and  excepted  to  by  the  defendant)  Do  yoa 
know  what  the  general  reputation  of  Edith 
Otto  was  about  March  8,  1900,  in  the  neigh- 
borhood where  she  resided  at  that  timet 
(Objected  to  as  incompetent  irrelevant.  Im- 
material, and  improper.  Sustained  and  ex- 
cepted to  by  the  defendant)"  Tbe  trial  court 
made  mllngs  on  objections  thereto  as  shown. 

Section  4814  of  the  Code  provides:  "Dm 
general  moral  character  of  a  witness  may  be 
proved  for  the  pnrpoee  of  testing  his  cred- 
ibility." Cliaracter  as  referred  to  in  this 
section  has  been  held  to  be  the  equivalent  of 
geiteral  reputation.  State  v.  E^an,  08  Iowa, 
686,  18  N.  W.  780 ;  State  v.  Seevers,  108  Iowa, 
738,  78  N.  W.  705,  and  cases  dted ;  State  v. 
Haupt,  128  Iowa,  162,  101  N.  W.  789.  How- 
ever, it  is  the  moral  character  of  the  witness 
and  not  his  character  as  to  truth  and  verac- 
ity, or  character  as  to  being  peaceable  and 
law  abiding.  State  v.  Seevers,  108  Iowa,  788, 
78  N.  W.  705.  Moreover,  it  Is  not  some  spe- 
cific vice  which  may  be  shown,  ^ilbum  v. 
Mullen,  22  Iowa,  498.  The  questions  asked 
were  not  confined  to  general  moral  character, 
and  for  that  reason  the  trial  court  did  not 
err  In  snstalning  objections  thereto. 

No  prejudicial  error  appears,  and  the  Judg- 
ment must  be,  and  it  Is,  affirmed. 


MNDQUIST  V.  LINDQUIST. 

(Supreme  Court  of  Iowa.    July  9,  1910.) 

Divorce  (|  303*)— Custody  of  Childbem— 

MODIFIOATIOIi  OF  DBCBES— CyHAROB  OF  ClB- 
CUMSTARCES. 

Even  if  a  change  In  the  circumstances  or 
conditions   of  the   parties   li   necessary   under 
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Code,  {  318(K  to  aathorize  the  court  at  a  rab- 
sequent  term  to  modify  the  decree  for  divorce 
»■  to  the  custody  of  the  childien,  a  showing 
that  the  wife  had  reformed  since  the  time  of 
the  first  hearing,  that  the  husband  to  whom 
custody  of  the  children  had  been  given  had 
left  them  with  one  who  made  it  too  unpleasant 
for  the  wife  to  visit  them,  and  that  she  was 
financially  able  to  take  care  of  them,  a  fact  not 
Bb6wn  on  the  original  trial,  ia  sufficient 

[Bd.  Note.— For  ether  cases,  see  Divorce, 
Cent.  Dig.  fS  798-795 ;  Dec.  Dig.  i  303.»] 

Appeal  from  District  Coart,  Pottawattamie 
County ;  W.  R.  Green,  Judge. 

In  Dec«nber  of  the  year  1908,  plaintiff  ob- 
tained a  divorce  from  defendant  in  the  dis- 
trict court  of  Pottawattamie  cotinty ;  and  In 
the  decree  was  given  the  custody  of  three 
minor  children.  On  the  18th  day  of  October, 
1909,  defendant  filed  a  petition  for  a  modifica- 
tion of  the  original  decree  in  which  she  ask- 
ed that  the  said  decree  be  canceled  for  fraud 
In  Its  procurement;  that  she  be  granted  a 
decree  of  divorce  from  plalntUT ;  and  that  In 
any  event  she  be  given  the  custody  of  the 
minor  children,  particularly  the  control  of 
the  daughter,  Minnie.  A  hearing  was  had  on 
this  petition,  resnltlng  In  a  denial  of  the  re- 
lief asked,  except  that  defendant  was  given 
the  custody  of  the  daughter,  and  the  original 
decree  was  modified  to  that  extent  Plain- 
tiff alone  appeals.    Affirmed. 

McKenzle,  Howell  &  Cox  and  W.  W.  Bnl- 
man,  for  appellant    Jennings  &  Mattox,  for 

appellee. 

DBEMER,  G.  J.  As  defendant  does  not 
appeal  from  the  ruling  made  on  her  i>etltlon 
for  modification  of  the  original  decree  of 
divorce,  we  have  nothing  to  consider  on  plain- 
tiff's airpeal  save  the  order  awarding  to  de- 
fendant the  custody  of  the  minor  child,  Min- 
nie.' The  parties  to  this  litigation  were  mar- 
ried In  February,  1896,  and  although  the  pa- 
ternity of  some  of  the  children  Is  doubted  It 
most  be  assumed,  for  the  purposes  of  this 
case,  that  as  a  resolt  of  the  marriage  three 
children  were  bom,  to  wit,  Elmer,  Arvid,  and 
Minnie.  At  the  time  of  the  bearing  on  the 
petition  for  the  modification  of  the  decree 
Elmer  was  12  years  old,  Arvid  10,  and  Min- 
nie- 8.  The  original  action  was  commenced 
in  September  of  the  year  1008,  and  went  to 
a  decree  on  the  Issues  Joined  December  2lst 
of  the  same  year.  This  decree,  so  far  as  ma- 
terial, reads  as  follows:  "It  is  therefore  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  marriage  relation  heretofore  existing 
between  the  parties  be  and  the  same  Is  here- 
by set  aside  and  wholly  annulled,  and  the 
parties  released  from  the  obligations  of  the 
same;  that  the  care,  custody,  maintenance, 
and  education  of  said  diUdren,  Elmer,  Arvid, 
and  Minnie  be,  until  further  order  of  the 
court,  confided  In  the  plaintiff,  EJdward  Llnd- 
qulst,  and  In  event  the  custody  thereof  should 
in  the  future  be  given  to  the  defendant,  the 
plaintiff  shall  at  all  times  be  liable  for  their 
suimH>rt ;  that  the  defendant  have  the  right  to 


call  upon  and  converse  with  any  or  all  of 
said  children   at  all  reasonable  times." 

No  appeal  was  taken  from  this  decree,  bat 
upon  October  18,  1909,  defendant  filed  a  peti- 
tion for  the  modification  thereof  as  before 
stated.  The  modified  decree,  so  far  as  ma- 
terial which  was  entered  upon  the  petition, 
reads :  "The  court  finds  that  the  modification 
asked  for  by  the  defendant  should  be  granted 
as  to  the  daughter,'  Minnie  Llndqnist  and 
that  the  custody  of  the  said  Minnie  Llnd- 
qulst  should  be  given  to  the  defendant  and 
the  plaintiff  being  present  with  his  attorney, 
as  stated,  stated  to  the  court  that  If  the  or- 
der was  made  for  any  one  of  the  diUdren  to 
be  given  to  the  defendant  he  desired  that 
they  should-  not  be  separated,  and  that  the 
order  should  be  made,  giving  the  custody  of 
all  of  the  children  to  the  defendant,  subject 
to  his  exceptions  to  the  order  or  any  part 
thereof,  and  not  waiving  his  rights.  It  Is 
therefore  ordered  that  the  decree  entered  In 
this  cause  on  December  — ,  1908,  In  so  far  as 
the  same  gave  the  custody  of  the  children 
named  in  the  pleadings  to  the  irialntlff,  is 
amended  and  changed  and  the  custody  of  the 
children  Is  hereby  given  to  the  defendant 
*  *  *  It  Is  further  ordered  that  each  par- 
ty pay  his  or  her  own  costs  In  this  proceed- 
ing, and  it  Is  further  ordered  that  the  plain- 
tiff pay  to  the  defendant  the  sum  of  $15  per 
month,  each  month,  in  advance,  at  the  clerk's 
office  in  Council  BlAfs,  Iowa,  for  the  support 
of  said  children,  for  a  period  of  two  years, 
until  further  ordered  herein,  and  a  bond  for 
appeal  Is  fixed  in  the  sum  of  $500,  and  the 
plaintiff  given  until  November  8th  to  file  said 
bond." 

For  a  reversal  of  this  modified  decree  It  Is 
contended  by  counsel  tor  plaintiff  that  neither 
the  pleadings  nor  the  proof  show  any  such 
Change  in  the  circumstances  or  situation  of 
the  parties,  after  the  original  decree  was  en- 
tered, as  would  justify  a  modification  of  the 
decree  as  to  the.  custody  of  any  of  the  diU- 
dren.  They  further  contend  that  under  the 
testimony  produced  on  the  hearing  of  the  pe- 
tition for  modification  of  the  decree,  the  trial 
court  should  not  have  changed  the  custody 
of  the  children ;  that  their  welfare  demanded 
that  they  be  left  In  the  custody  of  their  fa- 
ther, the  plaintiff  in  the  original  suit  Plain- 
tiff did  not  demur  to  the  original  petition  for 
modification  of  the  original  decree  nor  did  he 
at  any  time  In  the  court  below  challenge  Its 
sufficiency,  and  without  quoting  therefrom  It 
Is  sufficient  as  we  think,  to  Justify  the  order 
of  modification  made  by  the  trial  court,  pro- 
vided it  is  sufficiently  supported  by  the  testi- 
mony. Section  3180  of  the  Code  provides: 
"When  a  divorce  Is  decreed,  the  court  may 
make  such  order  in  relation  to  the  dilldren, 
property,  parties,  and  the  maintenance  of  the 
parties  as  shall  be  right  Subsequent  changes 
may  be  made  by  It  .In  theee  respects,  when 
circumstances  render  them  expedient" 
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Withont  a  statute  It  It  gaierally  held  that 
a  court  of  dianceiy  may  expressly  reeerve 
cantNl  of  Qie  case,  and  keep  It  open  for  fur- 
ther relief  or  proceedings  before  it  passes  to 
final  decre&  Some  cases  go  even  farther 
tban  this  and  hold  that  a  court  of  equity 
may,  at  a  subsequent  term,  upon  a  supple- 
mental bill,  modify  or  change  a  final  decree. 
mieee  decisions  are  generally  bottomed  up- 
on statutes  and  need  not  be  approved  at  this 
time.  It  is  the  nnlTersal  holding,  as  we  on- 
derstand  It,  that  a  chancellor  may  reserve 
Qaesttons  for  future  decision  or  for  directions 
by  fDtnre  Judgment  or  decree^  Ex  parte  Am- 
brose, 72  Cal.  398,  14  Pac.  S3;  Coolege  t. 
Ooolege,  1  Bart.  Ch.  77.  No  decree  can  be 
considered  as  final  which  leaves  anything 
open  to  be  decided  by  the  court,  and  which 
does  not  determine  the  whole  case.  There  is 
much  gronnd  for  saying  that  the  Judge  try- 
ing the  original  case,  who  was  the  same  Judge 
that  heard  the  petition  for  the  modification 
of  the  decree,  Intended  by  the  original  de- 
cree to  hold  Jurisdiction  of  the  case  for  the 
purpose  of  finally  determining  the  custody 
of  the  children,  and  that  the  provision  with 
reference  thereto  In  the  original  decree  was 
Interlocutory,  and  not  final  in  character. 
But  however  this  may  be^  the  statute  quoted 
Slves  the  court  express  power  to  modify  the 
original  decree  as  to  the  custbdy  of  the  chil- 
dren at  a  subsequent  term  of  court  Gen- 
erally speaking,  such  modification  can  only 
be  bad  where  there  has  been  a  change  In 
the  circumstances  or  conditions  of  the  par- 
ties, since  the  rendition  of  the  original  de- 
cree. Graves  v.  Graves,  132  Iowa,  199,  109 
N.  W.  707,  10  I*  R.  A.  (N.  S.)  216;  Crockett 
T.  Crockett,  132  Iowa,  388,  106  N.  W.  944; 
BIythe  T.  BIythe,  25  Iowa,  266,  and  cases 
dted. 

Courts  should  carefully  consider  the  wel- 
fare of  the  children,  and  upon  such  applica- 
tions as  were  here  presented  'the  trial  court 
Is  vested  with  a  wide  discretion,  due  to  the 
fact  that  the  future  of  a  human  life  is  like- 
ly to  be  Involved.  Slattery  v.  Slattery,  139 
Iowa,  419,  116  N.  W.  608.  Assuming  for  the 
purposes  of  decision  that  the  trial  court  was 
not  Justified  in  modifying  the  original  decree 
as  to  the  custody  of  the  chlldrm,  except  upon 
a  showing  of  a  change  in  the  circumstances 
or  conditions  of  the  parties,  we  are  constrain- 
ed to  hold  that  such  a  showing  was  made, 
and  that  the  trial  court  did  not  abuse  Its  dis- 
cretion in  making  the  modified  order.  The 
testimony  on  the  original  trial  which  Is  now 
before  us  shows  a  most  shocking  situation, 
and  an  almost  entire  disregard  upon  the  part 
of  each  of  these  litigants  of  their  marital  du- 
ties, relations,  and  obligations.  Each  had 
been  guilty  of  adultery  before  the  original 
decree  was  passed  and  the  trial  court  ml^t 
have  denied  either  relief  on  the  original 
hearing.  Each  had  a  bad  character  and  nei- 
ther seemed  to  be  fit  to  have  the  custody  and 


the  rearing  of  minor  diUdroi.  It  was  for 
this  reason,  no  doubt,  that  the  trial  court  en- 
tered the  character  of  decree  that  is  found 
In  the  record  with  reference  to  the  custody 
of  the  children.  The  trial  court  was  Justi- 
fied in  finding  from  the  testimony  on  the  pe- 
tition for  modification  of  the  decree  that 
while  the  plaintiff  had  not  reformed,  that 
defendant  had  done  so,  and  at  the- time  of 
the  second  hearing  was  leading  a  virtuous 
and  exemplary  life.  Again,  it  was  shown  on 
the  second  hearing  that  defendant  was  finan- 
cially able  to  care  for  her  diildren,  or  for 
the  daughter,  which  fact  did  not  appear  on 
the  original  trial.  Again,  after  the  decree 
was  entered  in  the  original  case,  plaintiff 
took  the  children  to  the  state  of  Nebraska 
and  left  them  with  defendant's  half-sister, 
who  made  It  so  unpleasant  for  defendant 
when  she  attempted  to  visit  her  offspring 
that  she  was  practically  compelled  to  desist 
from  gratifying  her  maternal  instincts. 
These  facts,  as  we  have  said.  Justified  the 
trial  court,  who  had  all  the  parties  before 
him  and  was  able  to  Judge  of  their. fitness 
and  the  welfare  of  the  children  from  personal 
observation.  In  making  the  modification  of 
the  order  for  the  custody  of  the  daughter. 
The  other  part  of  the  decree  was  entered  by 
appellant's  consent  and  he  may  not  complain  ' 
of  that 

We  are  not  Justified- from  the  record  In  dis- 
turbing the  modified  order,  and  it  is  therefore 
aflSrmed* 


ASHCRAFT  v.  DAVENPORT  LOCOMO- , 

TIVB  WORKS. 
(Supreme  Oonrt  of  Iowa.    June  16,  1910.) 

1.  MAsm  Aso  Sebtant  (|  278*)— Injubiks— 
Actions— SuFTiciBNCT  or  Evidbnce. 

In  an  action  for  injuries  to  a  servant  while 
unloading  iron  plates  from  a  car  by  the  cUmp 
attached  to  a  plate  by  which  it  was  raised  com- 
ing loose  and  letting  it  fall  npon  plaintiff,  evi- 
dence held  not  to  show  that  tne  clamp  was  de- 
fective. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  IMg.  t  278.*] 

2.  Masteb  and  Servant  (I  265*)— iNJTTBlEa— 
EVIDENCE— Res  Ipsa  Loquitub  Doctbinb— 
Application. 

The  doctrine  of  res  Ipsa  loqaitur  does  not 
ordinarily  apply  to  servant's  actions  aRainst 
their  employers  for  personal  injuries,  and  would 
not  apply  to  make  the  master  Uable  for  Injuries 
by  the  falling  of  a  piece  of  iron  plate  whia  was 
being  raised  by  means  of  a  damp  attached 
thereto  by  the  clamp  coming  loose,  where  the 
accident  might  have  occurred  because  the  damp 
was  not  of  the  proper  siie  for  handlinar  sucn 
sized  plates,  or  because  of  employes'  ne^igenoe 
in  InaertinE  wedges  In  the  clamp  jaws  to  tight- 
en Its  bold,  or  of  the  presence  of  foreign  ma- 
terial in  the  jaws,  or  because  the  plate  was  not 
inserted  far  enough  in  the  clamp,  and  not  be- 
cause it  was  defective.       , 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  881 ;    Dec.  Dig.  ^  265.*! 
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8.  BlARBB  AHD  SkBTART  (|  265*)— INJTUBIKB— 
BUBDBK  OV  PBOOr. 

Ttt  bnrdeo  ia  npOB  tiie  aervant  in  an  acdon 
for  injariea  to  ahow  that  the  defect  in  the  appli- 
ance proximately  caused  the  injury  in  addition 
to  showing  a  defect  for  which  the  master  was 
responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Seryant.  Cent  Dig.  (  897 ;  Dec.  Dig.  i  265.»] 

4.  Mabteb  and  Skbvart  (|  276*)— Injctiks— 
Actions— SnmciBNOT  or  I>vidkmcb. 

A  servant  does  not  malce  oat  a  caase  of 
action  for  injuries  from  defective  appliances 
by  merely  showing  a  possibility  that  the  acci- 
dent happened  from  that  cause,  if  the  facts  are 
clearly  consistent  with  the  theory  that  the  acci- 
dent resulted  from  some  other  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  951 ;    Dec.  Dig.  i  276.*] 

6.  Mabtbr  and  Sebtant  (§  291*)— iNJURiia— 
Actions  —  Instbdctions  —  Cause  ov  Acci- 
dent—Neoligence  or  CO-EUFLOTtS. 

In  an  action  for  injuries  to  a  servant  while 
unloading  iron  plate  from  a  car  by  the  clamp 
attached  to  a  plate  to  raise  it  coming  loose  and 
letting  it  fall  upon  plaintiff,  in  which  the  un- 
contradicted evidence  showed  that  there  were 
■  enough  clamps  of  different  sizes  supplied  for 
lifting  the  plates  and  wedges  to  be  placed  be- 
tween, the  plates  and  clamp  jaws,  if  the  plates 
were  too  thin  to  be  securely  held,  Instructions 
that  if  defendant  did  not  use  ordinary  care 
in  rapplying  and  using  the  clam|>s  used  to  lift 
tiie  plate  which  fell  upon  plaintiff,  it  was  lia- 
ble, was  erroneoos,  aa  making  defendant  liable 
for  the  manner  in  wtiich  the  clamps  were  used 
by  co-employ£s. 

[£:d.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1146;  Dec.  Dig.  |  291.*] 

6.  Masteb  and  Sebtant  (|  1S3*)— Injttbibs— 
Wabnino  SBBTAiraa— Inkxpebiencxd  Skbv- 

ANT8— DDTT. 

If  a  servant  engaged  in  onloading  iron 
plate  irom  a  car  by  raising  it  by  means  of 
clamps  attached  to  the  plates  did  not  know, 
and  was  not  warned  by  his  employer,  that  plates 
had  riipped  from  the  clamps,  and  fallen  while 
being  so  handled,  the  employer  was  bonnd  to 
warn  him  of  each  fact ;  he  being  inexperienced 
In  the  woriL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i{  814-317;  Dec.  Dig.  i 
163.*] 

7.  Master  and  Sebvant  (J  286*)— Injttbieb— 
JuBY  Question- Wabnino  Sebtant. 

Where  the  testimony  in  a°  servant's  Injui; 
action  conflicted  as  to  whether  the  employer 
warned  an  inexperienced  servant  of  the  danger 
in  doing  certain  work,  the  question  whether 
he  was  warned  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  if  1044-1060;  Dec.  Dig. 
i  286.*] 

8.  Mabtkb  and  Sebtant  (|  190*)— Feixow 
Sebvant»— Vice  Pbihcipai,. 

The  foreman  who  was  superintending  the 
unloading  of  iron  plates  from  a  car  by  plaintiff 
and  others  by  means  of  clamps  used  in  raising 
them  was  plaintiff's  fellow  servant  in  the  man- 
ual work  of  unloading  the  car  and  selecting 
and  using  the  clamps,  but  waa  a  vice  principal 
for  the  purpose  of  warning  plaintifC,  as  an  in- 
experienced employ^,  of  uie  dangen  Incident 
to  the  work. 

[Bd.  Note.— For  other  caaea,  see  Master  and 
Ser\ant.  Dec.  Dig.  |  190.*] 

9.  Masteb  and  Sebtant  (|  ISO*)— Masteb' s 

LlABILITT— NEOLIOENCE     0»     VICE     PbINCI- 
PAL. 

The  employer  was  liable  for  injuries  caus- 
ed by  the  nonperformance  of  his  foreman's  duty 


to  warn  his  servant  of  tiie  dangeis  of  dome 
wori[  in  a  certain  manner;    the  foreman  beia( 

a  vice  principal  as  to  such  duty. 

[Ed.  Note.— For  other  cases,  seeHaster  and 
Servant  Dec.  Dig.  f  190.*] 

10.  Masteb  and  Sebtant  (|  177*)— Masizs's 
liiABrLnT— Neouoence  of  Feixow  Sext- 
ant—Fobexan  AcTiNa  AS  Feixow  Scbt- 
ajtt. 

A  servant's  foreman  in  unloading  iioa  plats 
being  his  fellow  servant  in  doing  the  actual 
work  of  unloading  and  selecting  and  using 
clamps  for  that  pnrpose,  the  employer  waa  not 
liable  for  such  foreman's  negligence  in  doing 
such  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  352;    Dec  Dig.  $  177.*) 

11.  Tbial  ({  251*)— iNSTBUcnoNS— Oonfobm- 

ITT  TO  PLEADINOB— IRJUBDES  TO   SeBVANT. 

An  instruction  in  a  servant's  injury  action 
which  authorizes  a  verdict  for  plaintiff  without 
respect  to  whether  the  negligence  proved  was 
alleged  in  the  petition  was  erroneous. 

[Ed.  Note.— For  other  caaes.  aee  TiiaL  Cent 
Dig.  I  593 ;   Dec.  Dig.  i  251.*] 

12.  Master  and  Sebtant  (t  270*>— Irjurikb 

—Actions— Admission  or  Btidence. 

In  an  action  for  injuries  to  an  inexperi- 
enced servant  while  unloading  iron  plate  irom 
a  car  by  means  of  a  clamp  attached  therete 
so  as  to  raise  the  i>late  coming  loose  and  letting 
it  fall  upon  plaintiff,  evidence  that  plates  had 
previoasl:^  fallen  while  being  lifted  with  clamps 
of  the  kind  used  when  plaintiff  was  injured 
was  admissible  to  show  defendant's  knowledge 
of  the  danger  in  using  such  dampa,  and  lienoe 
ita  duty  to  warn  plaintiff  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  019;    Dec  Dig.  f  27a •] 

Appeal  from  District  Court,  Scott  County ; 
James  W.  Bollinger,  Judge. 

Action  at  law  to  recover  damages  for  in- 
juries received  by  plaintiff  due  to  a  fall  up<m 
him  of  a  heary  piece  of  boiler  plate  which 
was  being  handled  by  defendant's  employes 
with  the  use  of  a  crane.  Defendaot  denied 
liability,  pleaded  that  the  negligence,  if  any, 
was  that  of  a  fellow  servant,  and  also  as- 
sumption of  risk.  The  case  was  tried  to  a 
Jury,  resulting  in  a  Terdlct  for  plaintiff  in 
the  sum  of  $16,000.  The  trial  court  OTer- 
ruled  defendant's  motion  for  a  new  trial  on 
condition  that  plaintiff  accept  Judgment  for 
$7,500,  which  be  did,  and  Judgment  was 
rendered  for  the  latter  amount  Defendant 
appeals.    BeTersed  and  remanded. 

Ely  &  Bush  and  Cook  &  Ballnfl;  tor  ap- 
pellant Lane  &  Watwman  and  M.  V.  Gan- 
non, for  aiveliee; 

DEBMBB,  0.  J.  Plaintiff  waa  employed 
by  defendant  as  a  boiler  maker's  helper, 
and  on  the  day  of  the  accident  was  directed 
by  the  foreman  to  assist  in  unloading  from 
a  railway  car  some  steel  plates  or  sheets. 
Plaintiff  had  noTw  been  engaged  In  this 
work  before,  and  testified  that  he  did  not 
know  the  perils  thereof .  The  sheets  or  plates 
were  a|>out  96  Inches  wlde^  120  Indies  long, 
and  Tarled  In  thickness  from  ^  to  )i  Inch, 
some  of  the  testimony  tending  to  show  that 
there  were  a  few  s/k  of  an  Inch  in  thick- 
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Tbey  each  weighed  approximately 
1,000  pounds.  The  object  was  to  unload 
them  and  pile  them  up  on  the  ground  some 
distance  from  the  car.  One  Wlggers  was 
kjiown  as  defendant's  outside  foreman,  and 
he  had  charge  of  the  unloading  In  which 
plalntlir  was  engaged.  Wlggers  directed 
plaintiff,  who  was  on  the  ground,  to  keep 
the  sheets  of  steel  away  from  the  railway 
car,  and  was  engaged  In  the  performance  of 
this  duty,  being  between  the  steel  plate  and 
the  car  when  the  plate  fell  over  and  upon 
him,  causing  the  Injuries  of  which  he  com- 
plains. The  heavy  part  of  the  work  was 
done  with  a  movable  crane,  chains,  and 
clamp  or  clamps.  These  clamps  were  of 
the  so-called  "never  slip"  variety,  and  It  is 
not  contended  that  such  a  clamp.  If  In  proper 
repair,  was  not  a  proper  tool  or  appliance 
for  doing  the  work.  As  this  clamp  is  dlf- 
flcolt  of  description,  wet  here  set  forth  a 
drawing  thereof  In  order  that  the  case  may 
be  better  understood. 


lug  more  secure  as  the  chain  attached  at 
point  "D"  is  drawn.  The  defendant  had  in 
Its  shop  different  sized  clamps  for  handling 
the  different  sizes  of  plilteg,  and,  when  any 
particular  sheet  did  not  seem  to  be  tightly 
enough  clamped,  the  men  were  accustomed 
to  put  In  blank  sheets  as  a  sort  of  wedge. 
On  the  day  In  question  Wlggers  was  on  the 
car,  and  It  was  his  duty  to  select  proper 
clamps,  to  see  that  th^  were  properly  ad- 
Justed  and  attached  to  the  plates,  and,  if 
necessary,  to  see  that  wedging  was  done 
After  this,  he  gave  a  signal,  and  the  plate 
was  swung  up  and  clear  of  the  car,  and 
carried  over  to  the  pile  which  was  being 
made  upon  the  ground. 

Plaintiff  was  directed  to  keep  the  idate  as 
it  was  being  unloaded  away  from  the  car  and 
to  keep  it  from  going  underneath.  A  clamp 
had  been  adjusted  to  one  of  the  sheets.  It 
had  been  raised  clear  of  the  car  and  taken  to 
one  side  thereof,  and  was  being  lowered  to 
the  pile,  when  plaintiff  went  between  It  and 


Defendant's  sketch  showing  improper  appli- 
cation of  clamp  to  plate,  in  \rhich  full  pressure 
of  clamp  cannot  be  exerted  upon  plate. 

A.  Point  of  mazimnm  pressure. 

B.  Center  of  clamping  end  of  eccentric 
G.    Pivot  on  which  eccentric  turns. 
D.    Ring  into  which  suspenaion  chain  hooks. 


As  will  be  observed,  this  clamp  has  a  jaw 
and  an  eccentric  working  on  a  pivot.  This 
eccentric  is  so  constructed  that,  when  a  steel 
plate  la  Inserted  far  enough  Into  the  ,Jaw 
and  a  chain  attached  to  the  farther  end  of 
the  eccentric  and  raised,  the  sheet  of  steel 
Is  clamped  between  the  eccentric  and  the 
Jaw  and  firmly  grasped;    the  grip  becom- 


the  car,  and  was  pushing  it  away  therefrom 
when  the  plate  slipped  from  the  clamp,  fell 
to  the  ground,  and  over  and  upon  plaintiff, 
producing  severe  and  permanent  Injuries. 
While  many  grounds  of  negligence  were 
charged,  there  were  but  two  submitted  I^^  the 
trial  court,  and  these  were  (1)  that  the 
clamp  which  was  being  naed  was  defective 
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and  out  of  repair  and  insufficient  to  bold  tlie 
plate  in  its  grasp;  and  (2)  defendant's  fail- 
ure to  warn  plaintlif  of  the  danger  of  the 
plates  slipping  from  tlie  damp  and  falling. 
One  of  these  proceeds  upon  the  theory  that 
the  clamp  was  defective,  and  the  other  that, 
although  In  good  condition  and  a  proper  ap- 
pliance there  was  stUl  danger  of  the  plates 
falling,  and  of  this  danger  plaintiff  was  not 
warned.  There  is  no  competent  testimony 
that  a  clamp  of  the  kind  which  was  being 
used  was  not  a  proper  tool  or  appliance  for 
doing  the  work,  but  it  is,  and  was.  insisted 
that  this  particular  clamp  was  defective  and 
out  of  repair  because  it  had  too  much  play 
around  the  pivot  The  testimony  on  this  point 
is  that  the  play  on  this  particular  clamp  was 
from  one-sixteenth  to  one-eighth  of  an  inch, 
and  that  the  Jaws  of  the  clamp  lacked  one- 
eighth  of  an  inch  in  meeting,  hut  there  is  no 
testimony  that  it  was  worn  at  this  point,  and 
the  evidence  shows  that  the  play  around  the 
plTot  was  not  unusual.  Indeed,  we  think  the 
testimony  falls  to  show  any  defect  in  the 
clamp  itself.  It  1b  true  fliat  In  this  particu- 
lar case  it  did  not  hold  the  sheet,  but  this 
may  have  been  due  to  many  causes.  First 
The  clamp  may  not  have  been  of  proper  size 
for  handling  the  sheet  which  was  being  un- 
loaded. Second.  The  plate  may  not  have 
been  inserted  far  enough  into  the  Jaw.  Third. 
The  employes  may  have  been  negligent  in  not 
inserting  blanks  or  wedges.  Fourth.  The 
slipping  may  liave  been  due  to  the  presence 
of  some  foreign  material,  to  the  consistency 
of  the  Jaws,  or  of  the  sheet  of  steel  which 
was  being  removed.  PlalntilTs  counsel  in- 
sist tliat,  as  the  sheet  fell,  this  in  ftself,  in 
view  of  the  circumstances,  was  evidence  of 
the  defective  character  of  the  clamp,.  The 
doctrine  of  res  ipsa  loquitur  does  not  ordi- 
narily apply  to  actions  by  servants  against 
their  masters^  although  it  may  in  some  cases 
as  in  Quggard  t.  Glucose  Co.,  132  Iowa,  724, 
109  N.  W.  475.  But  where  so  many  causes 
may  have  operated  for  one  of  which  defend- 
ant, the  master,  may  be  responsible,  and  for 
others  not  liable,  the  maxim  res  ipsa  does 
not  apply.  And  in  such  a  case,  If  nothing 
more  than  the  happening  o>f  the  accident  be 
shown,  plaintiff  has  not  made  out  his  case. 
Moreover,  if  the  circumstances  surrounding 
the  case  do  no  more  than  indicate  a  possibil- 
ity of  the  accident  happening  because  of  a  de- 
fective appliance,  or  if  they  are  no  more  con- 
sl8t«it  with  the  theory  that  the  accident  was 
due  to  some  defect  but  equally  explainable 
on  some  other  theory  than  the  one  charged, 
then  plaintiff  has  not  made  out  his  case.  The 
reason  for  this  is  that  the  burden  is  upon  the 
plaintiff,  not  only  to  show  some  defect  for 
whlc4i  the  master  was  responsible,  but  also 
to  show  that  this  defect  was  the  proximate 
cause  of  the  Injury.  These  principles  are 
well  established  by  authority.  See,  as  sus- 
taining them,  Knhns  v.  Railroad,  70  Iowa, 
561,  81  N.  W.  868;  Croft  v.  Railroad,  134 
Iowa,  411, 109  N.  W.  723;  Siegel  t.  RaihK>ad, 


(Mich.)  125  N.  W.  6 ;  Bryce  r.  RaOroad.  119 
Iowa,  274,  93  N.  W.  2^5;  Neal  v.  RaUroad. 
129  Iowa,  5,  105  N.  W.  197,  2  I*  R.  A.  (N.  S.) 
905;  Haden  y.  Railroad.  99  Iowa,  735.  48 
N.  W.  733 ;  Tibbitts  v.  RaUroad,  138  low*, 
178,  115  N.  W.  1021;  O'Connor  v.  Railroad. 
129  Iowa,  686,  106  N.  W.  161 ;  Rush  ▼.  Mur- 
phy Co.,  135  Iowa,  376,  112  N.  W.  814; 
O'Connor  v.  Railroad,  83  Iowa,  105,  48  N.  W. 
1002.  Also,  2  Labatt  on  Ifaster  ft  Servant 
i  837 ;  Donaldson  v.  Railroad,  188  Mass.  484. 
74  N.  B.  91d;  Voigfat  ▼.  Car  Co..  112  BiDcfa. 
604,  70  N.  W.  1108;  Dobbins  v.  Brown,  119 
N.  Y.  188,  23  N.  B.  537:  Schnltz  r.  Railroad. 
116  Wis.  31,  92  N.  W.  877 ;  Fatten  v.  Tex. 
R.  R.,  179  U.  S.  658,  21  Sup.  Ot  275,  45  Ia 
Ed.  861.  Now,  it  is  apparent  from  the  testi- 
mony adduced  that  the  accident  may  have 
happened  from  many  causes  aside  from  the  use 
of  a  defective  clamp,  and,  remembering  that 
there  was  absolutdy  no  direct  evidence  that 
the  clamp  was  defective,  it  necessarily  fol- 
lows that  the  trial  court  was  in  error  Is  sub- 
mitting the  Issue  of  defective  clamp  to  the 
jury. 

2.  In  InstructionB  9  and  10  the  Jury  was 
told  that,  if  defendant  did  not  use  ordinary 
care  in  supi^ying  and  using  the  clamp  in 
qnestion  for  the  purpose  of  lifting  the  plate, 
thm  it  was  liable.  In  view  of  the  uncontra- 
dicted testimony  that  there  were  a  sufficient 
number  of  clamps  of  different  sizes  supplied 
by  defendant  for  lifting  the  plates,  and  that 
when  plates  were  thin  the  men  wedged  the 
sheets  in  with  blanks,  these  instructions  made 
the  defendant  liable  for  the  manner  in  which 
the  clamps  were  used  by  plalntUTs  co-em- 
ploy£s,  and  to  this  extent  the  instructions 
were  erroneous.  The  same  complaint  is  made 
of  instruction  11,  and  we  think  it  Is  vulner- 
able to  the  charge  that  It  made  defendant 
liable  for  the  negligence  of  plalntUTs  co- 
employte  in  selecting  the  wrong  damp. 

3.  The  testimony  was  suffldent  to  Justus 
the  submission  of  the  second  ground  of  neg- 
ligence, to  wit,  defendant's  failure  to  warn 
plaintiff  of  the  dangers  inddent  to  the  use 
of  the  clamps.  There  was  considerable  testi- 
mony to  the  effect  that  plates  or  sheets  had 
fallen  while  being  bandied  with  these  never 
slip  damps.  If  this  plaintiff  had  no  knowl- 
edge and  was  not  warned  thereof  before  un- 
dertaking the  work,  there  was  a  duty  on  the 
part  of  the  master  to  warn  under  the  facts 
disclosed  by  this  record.  Plaintiff  was  in- 
experienced, and  should  not!  foe  I>^ld  to  the 
duty  of  knowing  such  dangers.  Defendant 
did  not  warn  him  thereof,  or  at  least  there 
is  a  conflict  in  the  testimony  with  reference 
thereto,  and  the  case  on  this  issue  was  prop- 
erly submitted.  Some  of  tbe  instructions 
bearing  thereon  are  not  as  dear  perhaps  as 
they  might  have  been  In  falling  to  diattnguish 
between  the  dangers  Inddent  to  tbe  use  of 
the  particular  damp  and  to  dangers  Incident 
to  tbe  use  of  such  damps  in  generaL  Wig- 
gers  was  plaintiff's  fellow  servant  In  doing 
the  actual  work  ot  unloading  the  car  and  in 
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selecttng  and  ubUd^  the  damp;  and  was  de- 
fendant's vice  principal  for  the  purpose  at 
eiylng  warning  to  the  plaintiff  of  the  dangers 
incident  to  the  doing,  of  the  work  in  a  proper 
and  careful  manner.  For  the  performance  or 
nonperformance  of  the  latter  duty  defendant 
was  responsible;  but  for  the  negligent  per^ 
fonuance  or  nonperformance  of  the  former 
duties  defendant  was  not  responsible. 

Instruction  No.  22,  given  by  the  trial  conrt, 
allowed  the  Jnry  to  find  for  plaintiff  If  any 
negligence  on  the  i>art  of  the  defendant  was 
sbown  without  confining  this  negligence  to 
the  diarge  made  in  the  petition.  In  this  re- 
spect It  was  erroneous.  Canfleld  t.  Railroad, 
142  Iowa,  658,  121  N.  W.  186;  Ramsey  t. 
Railroad,  13S  Iowa,  329,  li2  N.  W.  798 ;  Ed- 
wards V.  atf,  138  Iowa,  421,  116  N.  W.  823. 
We  should  not  reverse  for  this  ground  alone, 
t>at  call  attention  to  the  error  that  It  may 
not  be  repeated  upon  a  retrial. 

4.  Testimony  was  adduced  tending  to  show 
that  plates  had  previously  fallen  while  being 
handled  with  clamps  of  the  type  used  on  the 
day  in  question.  This  was  objected  to  by  de- 
fendant, but  the  objections  were  overmled. 
There  was  no  error  here.  This  testimony 
was  clearly  admissible  to  show  defendant's 
knowledge  of  the  danger  In  the  nse  of  these 
clamps,  and  its  duty  to  warn  plaintiff  of 
these  dangers.  The  testimony  shows  that 
these  were  proper  clamps  to  use,  but,  if  in 
their  use  there  was  danger  of  the  plates  fall- 
ing, it  was  defendant's  duty  to  warn  plain- 
tiff of  this  danger,  unless  be  knew  thereof. 
There  is  testimony  that  he  had  no  such  knowl- 
edge and  the  evidence  was  clearly  admissible. 
Appellant's  counsel  misapprehend  the  object 
of  this  kind  of  testimony  and  the  cases  cited 
by  them  are  not  applicable.  As  sustaining 
our  conclusions  en  this  branch  of  the  case, 
see  Klaffke  v.  Axel  Co.,  123  Iowa,  225,  100 
N.  W.  1116;  Byard  v.  Palace  C.  Co.,  85  Minn. 
363,  88  N.  W.  898 ;  Cushman  v.  Fuel  Co.,  116 
Iowa,  618,  88  N.  W.  817;  Myers  t.  Iron  Co., 
150  Mass.  125,  22  N.  E.  631,  15  Am.  St  Rep. 
176. 

For  the  errors  pointed  out,  the  Judgment  of 
the  district  court  must  be,  and  it  Is,  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


HINDBN  CANNING  CO.  et  al.  v.  HENSLBT 

et  ^ 

(Sapreme  Conrt  of  Iowa.     July  8,  1910.) 

1.  OoBPOBATiORB  (I  269*)— Bond  bt  Stock- 

HOLDEBS   TO   Pat   OOBFOBATB   LiIABILITrES— 

Action  Thebeow— Bukder  o»  Pboof. 
In  an  action  on  a  bond  given  by  stockhold- 
ers to  pay  corporate  debts,  the  burden  was  on 
defendMts  to  snow  an  agreement  that  the  bond 
was  not  to  become  effective  till  signed  by  other 
(tockhotders,  no  ta<A  stipnlatlon  appearing  in 
the  inatmment  itaeU. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  I  1149;    Dec.  Dig.  1269.  •] 


2.  COBPOBATIONS  ({  218*)— BOND  BT  StoOK- 
H0LDEB8  TO  PaT  CoBPOBATE  LIABILITIES— 
VAUDITT— -FOBMAI.  OB   TECHNIOAL   DEFECTS. 

A  bond  which  was  evidently  regarded  by 
all  concerned  as  a  valid  and  effective  instru- 
ment on  the  strength  of  which  a  corporation 
might  obtain  credit  and  continue  in  business  for 
a  certain  time,  conld  not  after  it  served  its 
purpose,  be  held  invalid  on  any  formal  or  tech- 
nical gronnd. 

[EM.  Note. — BN>r  other  cases,  see  Corporations, 
Dec.  Dig.  I  218.*] 

8.  COBPOBATIONS  (f  218*)  —  SECTTBITT  BT 
STOCKEOLDEBS  FOB  COBFOKATE  DEBTS — RE- 
LEASE FBOM  LlABILITT. 

As  the  renewal  of  a  corijorate  note  coold 
not  release  the  corporation,  it  would  not  as 
matter  of  law,  release  the  obligation  created  by 
a  l)ond  executed  by  stockholders  to  secure  its 
payment. 

VM.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  I  218.*] 

4.  COBPOBATIONS    (|    218*)- BOND    BT    STOCK- 

HOLDEBS   TO   Seocbx  Gobpobatb   Debtb  — 

CONBTBUCTION— OBUaATIONS  SSCUBED. 

A  bond  by  stockholders  to  secure  the  ob- 
ligations of  a  corporation,  which  includes  a 
guaranty  of  all  notes  at  local  banks,  and  de- 
clares that  it  shall  be  enforced  for  all  debts  and 
liabilities  incurred  by  the  company,  is  not 
limited  to  debts  contracted  to  sudi  banks,  and 
includes  a  note  for  a  loan  to  the  corporation 
by  an  outside  bank,  secured  for  it  by  a  local 
bank  to  which  it  first  applied. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  218.*] 

5.  COBPOBATIONS  {  244*)— Bond  bt  Stock- 

HOLDEBS  TO  SECTTBE  CoBPOBATB  DeBTB— AC- 
TION ON  Bond— Tbanbfeb  of  Stock. 

In  an  action  on  a  stockholder's  bond,  to 
secure  corporate  debts,  it  was  not  essential  to 
the  right  of  a  defendant  to  maintain  a  cross- 
action  against  a  party  to  whom  he  alleged  be 
sold  his  stock  under  an  agreement  to  assume 
his  liability  on  the  bond,  that  the  corporation 
should  have  accepted  the  obligation  of  such 
partj[  in  place  of  the  obligation  of  the  cross- 
petitioner. 

[S!d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  960;   Dea  Dig.  f  244.*] 

6.  Pleading  (i  149*)  —  CBOBS-PETmoir  — 
Wren  Pbopeb  Pbaottob. 

If,  as  was  alleged  by  a  defendant  in  an 
action  on  a  stockholder's  bond,  to  secure  cor- 
porate debts,  he  sold  his  stock  to  another 
party  under  an  agreement  by  which  the  latter 
assumed  his  liability  on  bis  bond,  it  was  proper 
practice,  not  as  an  answer  to  plaintilfs,  but  to 
avoid  multiplicity  of  litigation,  for  him  to  set 
it  up  by  a  cross-petition,  and  ask  that,  in  the 
event  of  Judgment  against  him,  he  should  be 
awarded  a  recovery  to  that  extent  against  such 
other  party.  Code,  {  3574,  providing  that  when 
a  defendant  has  a  cause  of  action  affecting  the 
subject-matter  of  the  action  against  a  codefend- 
ant,  or  a  person  not  a  party,  be  may,  in  the 
same  action,  file  a  cross-petition  against  the 
codefendant  or  other  person. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  301 ;   Dec.  Dig.  S  149.*] 

Appeal  from  District  Court  Pottawattamie 
County;  0.  D.  Wheeler,  Judge. 

Action  In  equity  for  the  settlement  of  the 
business  of  an  Insolvent  corporation  and  to 
enforce  liability  upon  a  bond  given  by  the  de- 
fendants to  secure  certain  corporate  indebt- 
edness. There  was  a  decree  as  prayed,  and 
the  defendants  or  some  of  them  appeal.  Re- 
verf^  in  part  and  affirmed  in  part 


•Par  ether  eaaw  sm  ism*  tople  and  Motion  IfUHBBR  la  Dm.  *  Aat.  Digs.  IMt  te  4at«,  *  Roportsr  IndexM. 
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Sannden  ft  Stuart  and  J.  J.  Hess,  for 
appellants.    Reed  ft  Bobertaon,  for  appellees. 

WEAVER,  J.  The  BClnden  Canning  Com- 
pany Is  a  corporation  organized  at  Mlnden, 
Iowa,  at  some  date  prior  to  the  year  1905l 
This  action  was  begun  on  March  25,  1907,  In 
the  name  of  said  corporation,  alleging  that 
on  January  16,  1906,  the  defendants  H.  J. 
Hesley,  D.  H.  Fleper,  and  the  Green  Bay 
Lumber  Company,  with  other  stockholders, 
executed  a  bond  to  enable  said  corporation 
to  obtain  credit  and  carry  on  Its  business 
during  the  said  year  1906;  that  upon  the 
strength  of  the  credit  so  obtained  the  coi^ 
poratlon  borrowed  a  large  amount  of  money 
during  the  year  named;  that  said  business 
was  unprofitable,  resulting  In  large  losses, 
vbldi  compelled  the  corporation  to  go  Into 
llQuldation ;  and  that  after  applying  all  the 
corporate  property  and  assets  to'  the  dls- 
diarge  of  said  indebtedness  there  remains 
still  unpaid  outstanding  claims  arising  from 
the  business  of  the  year  1905  to  the  amount 
of  $1,800.  It  U  further  alleged  that  some  of 
the  stockholders  signing  the  bond  have  paid 
and  discharged  their  obligation  thereunder  In 
full,  but  that  defendants  above  named  have 
neglected  and  refused  to  make  contribution, 
and  a  decree  Is  asked  for  an  accounting  and 
for  Judgment  on  the  bond  against  said  de- 
fendants. By  an  amendment  to  the  petition 
subsequently  filed  the  creditors  of  the  cor- 
iwratlon  holding  the  claims  In  question  be- 
came parties  to  the  action.  The  bond  to 
whldi  reference  has  been  made  la  in  the  A>1- 
lowing  form : 

"Bond. 

"Whereas  the  Mlnden  Canning  Company  of 
Mlnden,  Iowa,  In  the  conduct  of  its  business, 
is  compelled  to  borrow  money  in  excess  of  the 
amount  authorized  by  law  for  a  short  period 
of  time  each  season  for  the  purchase  of  sup- 
plies and  the  employment  of  help,  and  where- 
as It  Is  necessary  In  borrowing  such  money 
that  the  company  give  security  for  the  repay- 
ment of  money  borrowed.  Now,  therefore, 
we  the  undersigned  stockholders  of  the  Mln- 
den Canning  Company  do  hereby  tudertake 
and  bind  ourselves  to  fully  protect  and  in- 
demnify any  and  all  persons  who  may  become 
sureties  on  the  obligatloDS  of  the  company, 
and  we  further  guarantee  the  payment  of  all 
obligations  of  said  Mlnden  Canning  Company 
for  money  borrowed  and  used  In  the  business 
of  said  Mlnden  Canning  Company,  whether 
Budi  obligations  be  in  the  form  of  notes  or 
overdrafts,  at  either  of  the  Mlnden  banks, 
and  we  hereby  waive  presentation  for  pay- 
ment, notice  of  nonpayment,  protest,  and  no- 
tice of  protest,  of  aU  notes  or  obligations 
upon  which  we  may  become  liable  hereunder. 
It  is  understood  that  the  liability  of  the  sign- 
ers hereof  shall  be  In  proportion  to  the 
amount  of  stock  held  by  them  respectively, 
at  the  time  of  the  execution  hereof,  as  be- 
tween the  parties  hereto.    And  that  this  ob- 


ligation shall  be  in  force  for  aU  obligations 
and  llabllUles  Incurred  by  the  Minden  Can- 
ning Company  dnrtog  the  year  1905,  bat  not 
longer.  Dated  at  Mlnden.  Iowa,  this  16th 
day  of  January,  1906." 

This  Instrument  bears  the  signature  of  the 
defendants  D.  H.  Pleper,  H.  J.  Hesley,  the 
Oreen  Bay  Lumber  Company,  and  20  others 
of  the  stockholders  of  the  corporation.     E. 
Pickett  was  secretary  of  the  company,  and 
after  the  execution  of  said  bond  purdiased 
the  stock  of  the  defendant  D.  H.   Piq>er. 
Amendments  to  the  petition  develop  the  fact 
that  the  indebtedness  In  question  is  evidenced 
by  certain  promissory  notes  given  to  certain 
banks  for  borrowed  money,  said  notes  being 
personally  Indorsed  or  guaranteed  by  certain 
of  the  stockholders  who  are  parties  to  the  ac- 
tion.   Among  the  parties  here  mentioned  U 
E.  Pickett,  the  purchaser  of  the  sto(&  of 
D.  H.  Pleper.    For  answer  to  the  petition  the 
defendants  deny  that  the  bond  In  lien  was 
ever  delivered  or  ever  became  a  binding  ob- 
ligation upon  the  defendants.     They  specif- 
ically aver  that  their  signatures  to  said  paper 
were  obtained  upon  the  understanding  and 
agreement  that  the  Instrument  was  not  to  be 
delivered  or  to  have  any  force  or  validity 
until  It  had  been  signed  by  all  the  stockhold- 
ers of  the  company,  and  that  It  never  was 
In  fact  signed  by  all  of  them.    They  further 
plead  that  there  is  a  misjoinder  of  actions; 
that  the  time  of  payment  of  the  Indebtedness 
of  the  corporation  was  extended  without  their 
consent;    that  certain  signers  of  said  bond 
were  released  from  their  obligations  there- 
under without  the  consent  of  the  defendants ; 
that  the  Indebtedness,   to  the  payment  of 
which  defendants  are  asked  to  contribute,  is 
not  one  which  the  bond  was  Intended  to  se- 
cure, and  that  the  notes  given  to  the  banks 
are  not  debts  or  obligations  of  the  company. 
The  defendant  D.  H.  Pleper  also  filed  a  ooss- 
biU  against  E.  Pickett  hereinbefore  named  al- 
leging the  sale  to  him  of  the  Pleper  shares 
of  stock  under  an  agreement  by  which  the 
said  Pickett  assumed  all  the  liability  of  Plep- 
er upon  the  Instrument  In  suit,  but  that  by 
mistake  the  written  Instrument  evidencing 
said  transaction  did  not  fully  or  clearly  ex- 
press such  agreement    He  therefore  asked 
that  such  writing  be  reformed  to  express  the 
agreement  as  alleged,  and  that  he  have  Judg- 
ment against  PIdcett   for  any  amount  for 
which  he  himself  might  ultimately  be  found 
liable  on  such  bond.    The  averments  of  the 
cross-petition  were  denied. 

Upon  hearing  the  evidence  the  trial  court 
found  for  the  plaintiffs  that  the  indebtedness 
in  question  was  contracted  during  the  year 
1905;  that  the  bond  was  duly  executed  and 
delivered  without  any  condition  on  pert  of 
the  signers  for  its  execution  by  all  the  stock- 
holders ;  that  all  the  property  and  assets  of 
the  corporation  other  than  the  bond  In  suit 
Iiave  been  sold  and  disposed  of  and  the  pro- 
ceeds thereof  have  been  applied  upon  Its  In- 
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debtedness  and  that  said  bond  Is  the  only 
remaining  means  with  which  to  discharge  the 
balance  of  Its  said  obligations;  that  by  the 
terms  of  said  bond  the  signers  are  not  Jointly 
liable  for  all  said  Indebtedness  but  each  is 
liable  IndlTldually  for  a  pro  rata  proportion 
thereof  according  to  the  number  of  shares 
of  stock  held  by  him  and  that  upon  this  ba- 
sis each  share  of  stock  represented  by  said 
bond  is  chargeable  with  the  sum  of  946.50 
and  the  holders  of  said  shares  are  required 
to  make  contribution  accordingly.  Upon  this 
basis  it  was  adjudged  and  decreed  that  the 
defendants  H.  J.  Hesley  D.  H.  Pleper  and  the 
Green  Bay  Lumber  Company  be  required  to 
make  payment  and  that  the  moneys  thus  real- 
ized be  distributed  and  applied  in  due  pro- 
portion to  the  corporate  creditors.  •The  cross- 
petition  of  Fieper  against  Pickett  was  dis- 
missed by  the  court  fer  reasons  stated  as  fol- 
lows: The  court  finds  it  necessary  to  deter- 
mine the  issue  between  the  defendant,  D.  H. 
Pieper  and  E.  Pickett,  for  the  reason  that  the 
liability  of  B.  Pickett  Is  not  shown  to  hare 
been  accepted  by  the  corporation  In  lieu  of 
that  of  the  defendant  Pleper.  An  appeal 
from  this  decree  was  perfected  by  H.  J.  Hes- 
ley, D.  H.  Pleper,  and  the  Green  Bay  Lumber 
Company. 

While  many  exceptions  were  taken  by  the 
defendants  and  some  questions  of  fact  are 
the  subject  ot  considerable  dispute,  counsel 
in  presenting  tbelr  appeal  to  this  court  con- 
fine their  attention  to  the  following  points 
which  we  quote  from  their  brief:  "(1)  The 
bond  or  instrument  of  guaranty  sued  on  was 
never  executed  or  delivered.  (2)  The  defend- 
ants were  released  by  the  renewal  of  the  in- 
debtedness guaranteed.  (3)  The  Indebtedness 
was  not  such  as  was  referred  to  and  defined 
by  the  allied  Instrument  of  guaranty.  (4) 
The  defendant  Pleper  was  entitled  to  a  de- 
cree reforming  his  contract  with  the  plain- 
tiff Pickett,  and  to  decree  and  Judgment  orer 
against  Pickett  for  any  sum  adjudged  against 
blm  in  this  action."  These  propositions  we 
win  briefly  consider  in  the  order  stated: 

1.  While  there  Is  some  conflict  in  the  tes- 
timony of  the  parties  who  were  present  at 
the  signing  of  the  bond  upon  the  question 
whether  there  was  any  agreement  or  under- 
standing that  the  bond  should  not  become 
effective  until  signed  by  all  the  stockholders, 
we  think  the  record  quite  satisfactorily  sus- 
tains the  conclusion  of  the  trial  court  that 
this  defense  was  not  made  out  No  such 
stipulation  appears  in  the  instrument  itself, 
and  the  burden  was  upon  the  defendants  to 
establish  It  by  a  preponderance  of  the  evi- 
dence: This  we  think  was  not  done:  Nor  do 
we  find  any  basis  for  doubt  as  to  the  suffi- 
ciency of  the  delivery.  Hie  paper  was  exe- 
cnted  by  most  of  the  signers  at  a  meeting  at 
which  all  were  present  and  oonferred  to- 
gether upon  the  matter,  and  it  appears  that 
when  this  had  been  done  It  was  at  some 
one's  snggestlon  put  in  the  hands  of  one  of 
the  itockholders  who  was  the  cashier  of  a 


local  bank  as  a  oonv«iient  place  of  deposit 
where  other  stockholders  who  might  be  wlIU 
ing  to  sign  it  conld  do  so.  It  was  evidently 
regarded  by  all  concerned' as  a  valid  and  ef- 
fective instrument  upon  the  strength  of 
which  the  corporation  might  obtain  credit 
and  continue  In  business  for  the  season  of 
1905.  It  served  its  purpose,  and  should  not 
now  be  held  Invalid  upon  any  merely  for- 
mal or  technical  grounds.  Kb  good  purpose 
can  be  served  by  entering  upon  a  minute  re- 
view of  the  testimony.  A  careful  reading  of 
the  record  satisfies  that  this  defense  also 
was  not  made  out 

2.  It  appears  that  the  indebtedness  Incur- 
red during  the  year  190B  or  some  of  It  was 
evidenced  by  notes  which  were  renewed  aft- 
er the  expiration  of  the  year,  and  this  It  is 
claimed  was  suflldent  to  release  the  makers 
of  the  bond  from  any  liability  as  guarantors 
or  sureties.  The  case  before  us  Is  not  one 
calling  for  or  permitting  the  application  of 
the  rule  which  counsel  here  Invoke.  The  ob- 
ligors upon  the  bond  do  not  stand  in  the  re- 
lation of  Indorsers  or  sureties  upon  the 
notes  given  by  the  corporation.  The  obli- 
gors are  not  sued  upon  the  notes  but  upon 
the  bond,  and  the  liability  of  each  thereon 
is,  to  the  extent  of  his  pro  rata  part,  coex- 
tensive with  the  obligation  of  the  corpora- 
tion for  all  Indebtedness  Incurred  In  the  busi- 
ness of  the  year  1905,  and  as  the  renewal  of 
the  note  could  have  no  effect  to  release  the 
corporation  It  would  not  operate  as  a  matter 
of  law  to  release  the  obligation  created  by 
tbe  bond.  We  are  cited  to  no  authority  hold- 
ing with  the  appellants  upon  this  proposition 
and  we  think  none  can  be  found. 

3.  The  contention  that  the  indebtedness  of 
the  corporation  to  which  appellants  are  ad- 
Judged  liable  to  contribute  is  not  of  the  kind 
or  character  contemplated  by  the  bond  Is 
based  upon  the  fact  that  among  the  obliga- 
tions or  debts  of  the  company  admitted  by 
the  trial  court  is  a  note  of  $1,600  to  the 
First  National  Bank  of  Council  Bluffs,  Iowa. 
It  is  said  that  by  the  terms  of  the  bond  the 
obligors  undertook  to  guarantee  the  compa- 
ny's debts  to  the  local  banks  only,  and  that 
a  note  to  the  Oouncll  Bluffs  Bank  was  not 
vrlthiu  its  contemplation.  The  construction 
whldi  counsel  put  upon  the  bond  is  entirely 
too  narrow.  While  it  does  Include  a  guar- 
anty of  all  notes  and  overdrafts  of  the  com- 
pany "at  either  of  the  Minden  banks"  It 
elsewhere  declares  that  it  "shall  be  in  force 
for  all  obligations  and  liabilities  incurred  by 
the  Minden  Canning  Company  during  the 
year  i906."  Moreover,  the  loan  in  question 
comes  fairly  within  the  meaning  of  the  bond 
as  one  of  its  "obllgationB  at  tLe  Minden 
banks."  The  obligation  of  the  bond  is  not 
limited  to  debts  contracted  to  the  Minden 
banks,  and  to  so  construe  it  la  to  unduly  re- 
strict its  force  and  effect  It  appears  from 
the  evidence  that  upon  applying  to  one  of 
the  Minden  banks  for  accommodation  that 
bank  instead  of  advancing  the  money  from 
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Itg  own  funds  secured  a  loan  for  the  corpo- 
ration from  the  OouncU  BlnffCi  Bank  and 
that  this  la  the  Indebtednem  to  which  the 
appellants'  objection  la  mad&  To  sustain 
such  objection  requires  a  strained  and  un- 
natural Interpretation  of  the  terms  of  the 
instrument  to  which  we  are  nnwllllng  to 
subscribe. 

4.  We  are  of  the  opinion  that  the  district 
court  erred  in  dismissing  the  cross-bill  of 
the  defendant  Pieper.  It  was  not  essential 
to  his  right  to  maintain  such  cross-action 
that  the  corporation  should  have  accepted 
the  obligation  of  Pickett  in  place  of  the  ob- 
ligation of  the  cross-petitioner.  If,  as  was 
alleged  by  him,  he  had  sold  his  stock  to 
Pickett  under  an  agreement  by  which  the 
latter  had  assumed  his  liability  upon  the 
bond,  it  was  we  think  proper  practice  for 
him  to  set  up  that  matter  by  way  of  cross- 
petition,  and  ask  that  in  event  a  Judfnuent 
was  rendered  against  him  he  ^onld  be 
awarded  a  recovery  to  that  extent  against 
Pickett    Code,  i  3574. 

It  was  of  course  no  answer  to  the  claim 
of  plaintiffs,  but  It  was  a  method  which  the 
law  allows  and  encourages  of  bringing  so 
far  as  practicable  all  controversies  relating 
to  the  same  subject-matter  of  dispute  In  one 
action  and  thus  avoiding  multiplicity  of  liti- 
gation. 

In  so  far  as  the  decree  dismissed  the  cross- 
petition  It  must  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  harmony 
with  this  opinion,  but  in  all  other  respects 
it  is  affirmed. 

Reversed  in  part 

Affirmed  in  part. 


WELSH  V.  TRI-CITT  RT.  CO. 
(Supreme  Court  of  Iowa.     July  8,  1910.) 

1.  Street  Railboads  ({  81*)— C^kbation  or 
Cabs— DtTTY  of  Motobhan. 

The  duty  of  a  motorman  on  a  street  car  to 
keep  a  lookout  for  persona  within  or  approach- 
ing the  zone  of  danger,  la  different  from  that 
of  an  enfrineer  in  charge  of  an  engine  operated 
on  a  railroad  right  of  way  where  there  is  no 
reason  to  anticipate  the  approach  of  persons. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  174 ;  Dec.  Dig.  i  81.*] 

2.  Street  RAiLtioADs  (S  118*)— Coi-libions— 

EVIDENCB!— iNBTBUCnONS. 

Where,  in  an  action  for  Injuries  to  a  per- 
son struck  by  a  street  car,  the  evidence  showed 
that  the  motorman  saw  plaintiff  working  near 
the  track  in  such  a  position  that  he  was  not 
likely  to  observe  the  approach  of  the  car  and 
apparently  not  giving  attention  to  such  ap- 
proach, in  time  to  stop  the  car  before  the  ac- 
cident, and  that  It  was  apparent  to  the  motor- 
man  that  plaintiff  believed  that  the  car  was 
running  on  the  other  track  according  to  custom, 
the  court  properly  submitted  the  case  on  the 
theory  that  if  the  motorman  saw,  or,  in  the  ex- 
ercise of  reasonable  care,  might  have  seen,  that 
plaintiff  was  in  a  position  of  danger  from  the 
car  or  was  putting  himself  in  a  position  of 
danger  without  noticing  the  approach  of  the 
car,  and  if  he  failed  to  exercise  reasonable  care 


to  stop  the  ear  before  the  accident  the  street 
railroad  was  liaUe,  notwitlistaBdlng  plaintiff's 
negligence  in  putting  lilniseif  in  a  position  of 
danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  280,  261;  Dec.  Dig.  f 
118.*] 

5.  Stbbet  RAII.B0AD8  ({  103*)— OPERAHOir  or 

QABS— DCTT  or  MOTOBVAIT. 

Though  a  motorman  need  not  anticipate 
that  a  person  not  in  a  position  of  danger  from 
an  approaching  car  will  negligently  pnt  him- 
self in  such  a  position,  a  motorman  seeing  that 
a  iieison  is  apparently  placing  himself  in  a 
position  of  danger,  witnont  beini^  awaie  of  the 
car's  approach,  must  take  cognizance  of  that 
fact  and  avoid  injury  if  practicable,  and  tlie 
negligence  of  the  person  in  danger  will  not  re- 
lieve the  street  railroad  from  liability  for  tlie 
negligence  of  the  motorman  in  not  taking  rea- 
sonable precautions  to  avoid  the  accident 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |  219;   Dec.  Dig.  i  103.*] 
4.  NsauoENCE  (t  83*)-r"IiAST  Glkab  Ghakcb 

DOCTBINE." 

Tlie  doctrine  of  the  last  clear  chance  does 
not  Involve  the  recognition  of  liability  in  case 
of  concurrent  negll^nce,  and  does  not  involve 
a  case  of  comparative  negligence,  but  reqairee 
one  to  use  reasonable  care  not  to  injure  another 
in  the  condition  in  which  the  latter  has  placed 
himself,  though  the  latter  is  gnilty  of  negli- 
gence In  puttmg  himself  in  a  place  of  danger 
avoidable  by  reasonable  precautions. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  $  115;    Dee.  Dig.  (  83.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4006.] 

6.  Appeal  and  SkBOB  ({  1004*) — E<xcessivc 
Damaoe»— Review. 

Where,  in  a  personal  injury  action,  tlie 
court  reduced  the  damages  from  $17,000  to  $10,- 
000,  on  the  ground  that  the  jury  misconceived 
the  measure  of  damages,  and  not  on  account  of 
passion  or  prejudice,  the  conrt  on  appeal  would 
iwrmit  the  reduced  verdict  to  stand. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3947 ;  Dec.  Dig.  |  1004.*] 

Appeal  from  District  Court  Scott  County; 
Jas.  W.  Bollinger,  Judge. 

Action  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  negli- 
gence of  employes  of  the  defendant  company 
in  operating  a  street  car  so  that  the  same 
ran  against  and  upon  the  plaintiff.  There 
was  a  trial  to  a  Jury,  and  a  verdict  for  the 
plaintiff  for  the  sum  of  $17,000.  On  a  mo- 
tion for  a  new  trial,  the  court  required  the 
remission  of  the  excess  in  the  verdict  over 
$10,000.  Plaintiff  elected  to  accept  a  Judg- 
ment for  that  amount  and  from  such  Judg- 
ment the  defendant  appeals.    Affirmed. 

Lane  &  Waterman  and  Cook  &  BaUnff,  for 
appellant  Ely  &  Bush,  and  Wade,  Dntcher 
&  Davis,  for  appellee. 

McGLAIN,  J.  The  plaintiff  at  the  tine 
of  receiving  the  injury  con^lained  of  was 
In  the  employ  of  the  People's  Light  Company 
which  was  laying  a  main  along  the  north 
side  of  East  River  street  in  the  city  of  Dav- 
enport a  street  running  practically  east  and 
west  on  which  were  two  lines  of  track  of  the 
defendant  street  car  company.    His  bnsinesi 
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at  the  time  was  to  work  at  pumping  water 
from  tbe  ditch  by  means  o^  a  pump  and  hose, 
and  discharge  it  tbrongb  a  simple  wooden 
trough  across  the  north  railway  track.  His 
hours  of  woric  were  during  the  nighttime, 
and  extended  until  the  time  for  the  regular 
force  of  men  to  go  to  work  in  the  morning. 
The  street  cars  of  the  defendant  ran  along 
the  tracks  in  this  street  about  20  minutes 
apart  eacb  way  until  midnight,  and  then 
about  one  hour  apart  each  way  until  about 
5  o'clodE  in  the  morning,  when  cars  were 
started  out  again  on  the  shorter  schedule. 
While  cars  were  being  run  on  their  reg^ar 
schedule,  the  cars  were  run  west  on  the 
north  track  and  east  on  the  south  track,  but 
It  seems  that  for  some  reason  connected  with 
the  convenient  distribution  of  the  cars  the 
first  car  started  out  in  the  morning  on  the 
shorter  schedule  would  run  west  on  the  south 
track  Instead  of  on  the  north  track,  and  it 
was  this  first  car  running  west  on  the  south 
track  which  collided  with  the  plaintiff  and 
caused  the  injury  complained  of. 

From  the  evidence  the  Jury  may  ttave  prop- 
erly found  that  plaintiff  had  been  directed 
by  his  employer,  when  he  saw  a  car  ap- 
proach&g  on  the  north  track  which  would 
usually  be  from  the  east,  to  pick  up  the  end 
of  his  trough  and  lay  it  between  the  two 
tracks  leaving  the  north  track  free  for  the 
passage  of  the  approaching  car  and  that  in 
doing  so  he  should  face  to  the  west  so  as  to 
see  any  car  approaching  from  that  direction 
on  the  south  track  which  would  put  him 
in  peril.  In  other  words,  his  duty  seems  to 
have  been  to  get  his  trough  off  of  the  north 
track  witen  a  car  was  approaching  on  that 
trade  and  to  pass  far  enough  to  the  south  to 
be  out  of  the  way  of  the  approaching  car 
which  would  usually  be  from  the  east,  and 
at  the  same  time  keep  a  lookout  for  a  car 
from  the  west;  for  there  was  not  sufficient 
room  between  the  two  tracks  to  enable  the 
plaintiff  to  stand  in  such  a  position  to  be  at 
once  out  of  danger  from  cars  either  way. 
The  Jury  might  also  have  found  under  the 
evidence  that  on  this  particular  occasion  the 
plaintiff  saw  the  car  which  subsequently  col- 
lided with  him  approaching  from  the  east 
around  a  slight  curve,  and,  supposing  it  to  be 
on  the  north  track  as  usual,  picked  up  the 
north  end  of  bis  trough  and  carried  it  east- 
ward and  south  in  order  to  clear  the  north 
track  and  placing  himself  on  the  south  track, 
or  so  near  thereto,  as  to  be  in  danger  of  cbl- 
lision  with  the  car  from  the  east  which  was 
In  fact  on  the  south  trac^  Had  plaintiff  ob- 
served that  the  car  was  In  fact  on  the  south 
track,  tliere  would  have  been  no  occasion  for 
him  to  move  his  trough  and  he  ml^t  have 
continued  his  occupation  of  pumping  without' 
interruption.  The  plaintiff  did  not,  accord-' 
Ing  to  his  testimony,  look  again  to  the  east 
after  he  started  to  carry  the  north  end  of  his 
trough  around  toward  the  south  track  and. 
was  stnuA  by  the  car  and  severely  injured. 

Th6  court  instructed  the  Jury  that  plaintiff 


was  negligent  in  falling  to  see  that  the  ap- 
proaching car  was  running  on  the  south 
track,  and  in  placing  himself  in  a  position  to 
be  injured  by  such  car,  and  submitted  to  the 
Jury  but  one  question — that  is,  whether  the 
motorman  on  the  approaching  car  failed  to 
exerdae  reasonable  care  to  discover  plain- 
tlfTs  peril  and  to  avoid  injury  as  soon  as 
it  was  reasonably  apparent  that  plaintiff  was 
in  danger  or  was  going  into  a  place  of  dan- 
ger— and  authorized  a  recovery  by  the  plain- 
tiff if  it  should  be  found  that,  in  the  exercise 
of  reasonable  care  after  the  motorman  saw 
or  might  have  discovered  in  the  exercise  of 
reasonable  care  that  plaintiff  was  thus  in  a 
position  of  danger,  he  could  have  avoided 
the  injury  by  stopping  his  car.  In  other 
words,  the  sole  question  submitted  to  the 
Jury  was  one  involving  the  application  of 
the  doctrine  of  the  last  clear  chance. 

It  is  not  necessary  in  this  case  to  discuss 
the  question  whether  the  motorman  in  charge 
of  a  street  car  Is  bound  to  look  out  for  i^r- 
Bons  on  the  street  in  such  sense  that  the 
company  Is  liable  for  a  failure  to  avoid  in- 
Jury  to  a  person  who  has  placed  himself 
negligently  in  a  position  of  danger,  for  the 
Jury  might  have  found  under  the  evidence 
that  the  motorman  did  in  fact  see  the  plain- 
tiff in  a  position  of  danger,  or  at  least  ap- 
proaching a  position  of  danger  in  time  to 
have  avoided  injury  to  him.  It  is  well  set- 
tled however  that  the  duty  of  the  motorman 
on  a  street  car  to  be  on  the  lookout  for  per- 
sons within  or  approaching  the  zone  of  dan- 
ger is  different  from  that  of  an  engineer  in 
charge  of  a  railway  engine  operated  along  a 
right  of  way  where  there  is  no  reason  to  an- 
ticipate the  approach  of  persons  to  the  track. 
Doherty  v.  Des  Moines  City  Ey.  Co.,  137 
Iowa,  358,  114  N.  W.  183 ;  Barry,  Adm'r,  v. 
Burlington  Ey.  &  I*  Co.,  119  Iowa,  62,  93  N. 
W.  68,  %  N.  W.  229;  Doran  v.  Cedar  Eaplds 
&  Marlon  City  Ey.  Co.,  117  Iowa,  442,  90  N. 
W.  815.  The  court  did  not  In  this  case  re- 
quire that  the  Jury  should  find  willfuUness 
or  wantonness  on  the  part  of  the  motorman, 
and  we  have  no  occasion  to  consider  what 
the  rule  might  be  if  there  were  such  evidence. 

The  case  was  therefore  submitted  to  the 
Jury  on  the  theory  that  if  the  motorman 
saw,  or  In  the  exercise  of  reasonable  care 
might  have  seen,  that  the  plaintiff  was  in  a 
position  of  danger  from  the  approaching  car, 
or  was  putting  himself  in  such  position  of 
danger  without  noticing  the  approach  of  the 
car,  and  while  he  might  in  the  exercise  of 
reasonable  care  have  stopped  the  car  before 
injuring  the  plaintiff,  then  the  defendant 
was  liable  notwithstanding  the  negligence 
of  the  plaintiff  in  putting  himself  in  Budb 
position  of  danger.  The  evidence^^  Justified 
the  submission  of  the  case  on  that  theory, 
for,  as  already  indicated.  It  tended  to  show 
that  the  motorman  did  see  the  plaintiff  near 
the  south  track  In  such  position  that  he  was 
not  likely  to  observe  the  approach  of  the 
car,  and  apparently  not  gWlng  attention  to 
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snch  approach  in  time  to  enable  the  motor- 
man  to  stop  the  car  before  It  struck  the 
plaintiff.  It  must  hare  been  reasonabi/  ap- 
pareit  to  the  motorman  that  the  object  of 
the  plaintiff  In  carrying  the  end  of  his 
trough  to  the  east  and  south  was  to  clear 
the  north  track,  and  as  no  car  was  in  sight 
coming  from  the  west,  the  jury  may  well 
hare  found  that  the  apparent  purpose  of 
plahitiff  was  to  pass  to  the  south  track, 
or  so  near  it  as  to  be  in  a  position  of  dan- 
gee  from  the  approaching  car  in  order  to 
clear  the  north  track  for  the  supposed  ap- 
proach of  this  car  coming  from  the  east 
While  It  Is  true  that  a  motorman  is  not 
bound  to  anticipate  that  a  person  not  al- 
ready in  a  position  of  danger  from  the  ap- 
proaching car  will  negligently  pnt  himself 
in  such  position  of  danger,  yet  when  the 
motorman  sees  that  a  person  on  the  street  Is 
apparently  placing  himself  in  a  position  of 
danger  without  being  aware  of  the  approach- 
ing car,  it  Is  plainly  his  duty  to  take  cogni- 
sance of  that  fact  and  avoid  Injury  to  him 
if  practicable,  and  we  have  recognized  the 
rule  that  under  such  circumstances  the  neg- 
ligence of  the  person  in  danger,  which  has 
thus  become  apparent  to  the  motorman,  will 
not  relieve  the  street  car  company  from  lia- 
bility for  the  negligence  of  the  motorman 
in  not  taking  reasonable  precautions  to  avoid 
an  accident  McCormlck  v.  Ottumwa  R.  & 
L.  Co.,  124  N.  W..888.  In  that  case  it  was 
found  that  under  the  evidence  the  motor- 
man  could  not  have  reasonably  anticipated 
that  the  person  Injured  was  about  to  go 
upon  the  track  ahead  of  the  approaching 
car  in  time  to  have  avoided  injury  to  him, 
but  In  Kelley  ▼.  Chicago,  B.  &  Q.  R.  Co.,  118 
Iowa,  387,  92  N.  W.  45,  cited  with  approval 
In  the  case  last  above  referred  to,  and  which 
is  analogous  in  view  of  the  fact  that  the 
engineer  in  charge  of  the  engine  saw  the 
person  who  was  is  danger  on  the  track  neg- 
ligently failing  to  keep  any  watch  for  the 
approaching  engine.  It  was  held  that  notwith- 
standing the  negligence  of  the  person  on  the 
track  the  railway  company  was  liable  If  the 
engineer  failed  to  use  reasonable  care  in 
avoiding  injury  to  him. 

In  view  .of  the  application  of  the  doctrine 
of  the  last  clear  chance  which  we  have  thus 
recognized,  we  see  no  error  in  the  submis- 
sion of  this  case  to  the  jury  on  the  theory  on 
which  it  was  submitted.  Such  theory  does 
not  involve  a  recognition  of  liability  in  case 
of  concurrent  negligence,  nor  does  it  lnv(dve 
any  case  of  comparative  negligence.  The 
motorman  was  bound  to  use  reasonable  care 
not  to  Injure  the'  plaintiff  In  the  condition 
in  which  the  plaintiff  had  placed  blmsdf, 
even  though  he  was  guilty  of  negligence  In 
thus  putting  himself  in  a  position  of  danger 
which  he  might  have  avoided  by  reasonable 
precautions.  In  the  recent  case  of  Bruggeman 
V.  Illinois  Cent  R.  Co.,  128  N.  W.  1007,  the 


court  was  divided  in  opinion  as  to  whether 
the  doctrine  of  the  last  clear  chance  waa  ap- 
plicable under  the  fact&  The  majority  of 
the  court  held  that  In  the  application  of  that 
doctrine  it  is  not  necessary  to  find  that  the 
n^llgence  of  the  injured  parson  had  ceaaed 
to  operate  b^ore  Uie  acddmt  occurred,  and 
that  it  was  soffldoit  to  call  that  doctrine 
into  play  if  the  defendant's  employs  knew 
of  the  dangw  in  time  to  have  avoided  InJiuT 
to  the  person  in  peril  in  the  ezerdse  of 
reasonable  car^  even  though  be  was  negli- 
gent in  putting  himself  in  a  place  of  danger 
and  contioaed  to  be  n^ligont  in  not  look- 
ing out  for  his  own  safety.  The  judge  who 
dissented  from  this  statement  of  the  mle 
expressed  the  view  that  the  plaintiff  In  such 
a  case  could  invoke  the  doctrine  of  the  laat 
clear  chance  only  on  the  theory  that  It  hia 
intention  to  go  into  a  position  of  danger  be- 
came apparent  to  the  engineer  operating  the 
approaching  engine  in  time  to  have  enabled 
him  in  the  exercise  of  ordinary  care  to  stop 
his  engine,  it  was  negligence  not  to  do  so. 

The  theory  on  which  this  case  was  tried 
seems  to  have  b<>en  in  accordance  with  the 
views  of  this  court  expressed  in  several 
cases,  and  not  contrary  to  any  views  ex- 
pressed in  any  of  the  cases  on  this  subject, 
and,  as  there  was  sufficient  evidence  to  snp- 
port  the  finding  of  the  jury  for  the  plaintiff 
on  this  theory,  we  should  not  interfoe  with 
the  Judgment 

There  is  a  further  contention  on  the  part 
of  the  appellant  that  the  verdict  of  $17,000 
was  so  manifestly  excessive  as  to  indicate 
passion  and  prejudice  requiring  the  setting 
aside  of  the  verdict  in  toto,  and  not  merely 
Its  reduction  in  amount  Without  setting 
out  in  detail  the  evidence  as  to  the  extent  of 
plaintlfTs  injuries,  which  we  think  under  the 
circnmstances  to  be  wholly  unnecessary,  we 
are  content  to  say  that  the  trial  court  may 
well  have  found  that  the  verdict  was  excee* 
slve,  not  on  account  of  any  passion  or  preju- 
dice with  reference  to  plaintiff's  right  to  re- 
cover, but  only  on  account  of  a  misconcep- 
tion on  the  part  of  the  jury  as  to  wliat 
should  be  allowed  under  proper  rules  as  to 
the  measure  of  damages,  and  therefore  we 
are  not  willing  to  hold  that  the  court  erred 
in  allowing  the  verdict  to  stand  for  a  reduc- 
ed amount 

Finding  no  error  in  the  record,  the  jndc- 
ment  is  alSrmed. 


8TATB  T.  BAKER. 

(Supreme  Court  of  Iowa.     Jnly  7,  1910.) 

1.  BmOLAXT  ({  S*)— Blbmxnts. 

BurKlary  may  be  perpetrated  without  ac- 
complishing  the  purpose  had  in   bteaking  and 

entering. 

[Ed.   Note.— For  other  cases,   see   Bnrglaiy, 
Cent.  Dig.  I  20;   Dec.  Dig.  (  3.»] 
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2.  Bmoi-ABT  (I  41*)— INTEHT— Evidence. 

In  a  proaecutton  for  barglaiy,  evidence  keU 
eaffldent  to  jastify  the  inference  by  the  Jury 
that  ilia  Intent  in  entering  the  honse  waa  to 
at«al. 

[Kd.  Note.— For  other  cawi,  aee  Buqclary, 
Dec.  Dlr  i  41.*] 

8.  BtTBOLABT  (I  41*)— BBEAKINa  AND  ERTEB- 
INO— BVIDKHCB. 

In  a  proaecution  for  buriclary,  evidence  heU 
aafficient  to  anatain  a  finding  that  accnaed 
"broke"  into  the  house. 

[Ed.  Note.— For  other  casea,  aee  Burglary, 
Dec.  Dig.  I  41.*] 

4.  CannRAi.  Law  ({  SM*)— Bvidewob— COM- 
PETEROT— Fact  Dibclosid  bt  Sound. 
The  teatimony  in  a  prosecution  for  bur- 
glary that  the  witness  "heard"  the  door  close 
was  aa  competent  as  evidence  of  the  fact  aa  if 
■he  had  aeen  it  dose. 

[Eid.  Note.— For  other  caaea,  sea  Criminal 
Law,  Dec.  Dig.  |  886.*] 

6.  BtJBOLABT  (I  41»)  —  BviDEKOB  — Weight 

AND  SUFnCIENCT. 

While,  in  a  prosecution  for  burglary,  the 
fact  that  accused  was  51  years  old,  and  re- 
garded by  his  employers  as  honest,  was  entitled 
to  consideration,  it  waa  not  controlling. 

[EH.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  I  41.»] 

6.  Cbivinal  Law  (|  720*)  —  Behabkb  or 
Counsel  fob  State. 

In  a  prosecution  for  burglary,  the  remarks 
of  the  connty  attorney  in  hia  argument  that  if 
accused  "came  to  your  bedaide  with  a  ball  on 
the  end  of  his  nose,  and  pointing  his  gun  at 
you,  you  would  not  forget  toe  picture,"  was  not 
prejudicial  in  view  of  evidence  of  hia  intemper- 
ate Iiabita,  nor  because  it  waa  not  claimed  that 
defendant  had  a  gun ;  the  remark  being  merely 
to  show  the  probability  of  a  witness  remember- 
ing the  face  of  accused  after  having  seen  him 
under  those  drenmstanoea. 

VSd.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  720.*] 

7.  CRmiNAi.  Law  (|  1088*)— AppbaI/— Rkcobd 
— Failube  to  Inolud»—IN8Tbuctioh8— Ef- 
fect. 

Although  ezceptiona  are  made  to  instm^ 
tions,  if  they  are  not  aet  out  on  appeal,  'they 
cannot  be  considered. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  <  2707;  Dec.  Dig.  I  1088.*) 

Appeal  from  District  Court,  Wapello  Coun- 
ty;  Frank  W.  Eichelberger,  Judge. 

The  defendant  appeals  from  a  Judgment 
convicting  him  of  having  committed  the  crime 
of  burglary.    Affirmed. 

A.  W.  Enoch,  for  ai^wUant  H.  W.  Byera, 
Atty.  Gen.,  and  Cliaa.  W.  Lyon,  Aast  Atty. 
Gen.,  for  the  State. 

LADD,  J.  At  7:80  o'clock  in  the  evening 
of  October  26,  1908,  Laura  Stokes  retired. 
Before  leaving  the  room,  her  mother  iflaced 
two  flO  and  two  $6  bills  in  a  paper  box  and 
pnt  It  beneath  a  mattress  at  the  head  of  the 
bed,  and  then  left  the  honse.  Lanra  fell 
aaleepb  She  was  awakened  by  aomebody  re- 
moving a  ring  from  her  finger.  Hia  warning 
was,  "Don't  hoUo.  or  I  wlU  kill  yon."  But 
lite  did  boUo,  tbongfa  not  londly  becanse  scar- 
ed, and  he  tlien  found  the  box,  removed  the 
money  therefrom,  and,  harlng  covered  her 


head  with  a  pillow,  took  a  Taaellne  bottle 
from  a  dresser.  A  brother  was  then  heard  to 
bid  his  wife  goodnight,  when  the  intruder 
threw  the  bottle  at  the:  lamp  and  ran.  He 
fell,  bnt  escaped  through  the  front  door.  The 
ring  was  found  on  the  floor  as  was  also  a  Pi 
bill  torn  in  two.  A  lamp  waa  burning  but 
turned  half  down,  so  that  Lanra  positively 
Identified  defendant  as  the  person  whom  she 
saw  In  her  room.  This  he  denied,  but  the 
evidence  was  such  as  to  carry  the  issue  as  to 
his  identity  as  the  person  who  seized  the 
ring  and  money  to  the  Jury.  In  insisting  that 
becanse  of  the  money  and  ring  having  been 
dropped,  the  design  to  commit  a  public  of- 
fense should  not  be  inferred,  appellant  seems 
to  have  overlooked  the  rale  that  the  crime 
of  burglary  may  have  been  perpetrated  with- 
out accomplishing  the  purpose  had  in  breaks 
Ing  and  entering.  That  the  ring  was  remov- 
ed and  the  box  of  money  seized  was  enough 
to  Justify  the  inference  by  the  Jnry  that  the 
intent  in  entering  was  to  steal  and  no  more 
was  essential  to  conviction.  Nor  can  It  be 
said  that  there  was  no  support  in  the  evi- 
dence to  the  finding  that  the  intruder  "broke" 
into  the  house.  None  of  the  windows  were 
found  to  have  been  disturbed,  and  Laura  tes- 
tified that  she  heard  the  door  close  when  her 
mother  left  the  house.  From  this  It  was  to 
be  inferred  that,  in  entering,  the  door  must 
have  been  opened.  That  others  were  at  the 
honse,  or  the  door  was  left  open  sometimes, 
were  facts  for  the  consideration  of  the  Jury, 
but  did  not  necessarily  exact  a  conclusion 
other  than  that  the  perpetrator  of  the  offense 
broke  into  the  house  by  opening  the  door.  It 
Is  said  that  the  testimony  that  Laura  heard 
the  door  close  upon  the  departure  of  her 
mother  was  not  competent,  but  no  reason 
therefor  is  assigned.  It  was  of  a  fact,  and 
the  circumstance  that  it  was  ascertained 
through  the  sense  of  hearing  instead  of  sight 
can  make  no  difference  In  the  matter  of 
proof.  The  accused  was  SI  years  old,  and 
appears  to  have  been  regarded  by  those  who 
had  employed  him  as  honest  This  was  «i 
circumstance  entitled  to  consideration,'  but 
not  controlling,  if  the  Jury  believed  him 
guilty,  especially  in  view  of  his  habits  of  in- 
toxication and  others.  It  is  enough  to  say, 
without  reviewing  the  evidence  further,  that 
it  waa  such  aa  to  preclude  any  interference 
by  ns  with  the  verdict 

2.  In  the  course  of  his  argument  to  the 
Jnry,  the  county  attorney  alluded  to  the  roon^ 
ball  on  the  end  of  the  accused's  nose,  kittting 
that  the  Jury  might  know  what  cauaed  it  to 
bloasom  there,  and  proceeded:  "If  this  man 
came  to  your  bed  at  nighttime,  and  yon  are 
probably  dreaming  of  happy  things,  and  yon 
would  be  rudely  awakened  and  see  this  man 
with  the  ball  on  the  end  of  his  nose  at  youv 
bedside,  pointing  a  gun  at  yon,  you  wonid  be 
badly  scared,  and  there  la  none  of  you  that 
wonld  forget  tikat  picture."     Lanra  Btokea 
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bad  testlfled  that  the  man  In  her  room  had 
an  "ugly  hig  noae  with  a  ball  right  on  the 
end  of  it" ;  and  she  had  Identified  defendant 
thereby  In  part  at  least  She  also  testified 
that  he  had  something  In  his  hand,  but  could 
not  tell  whether  It  was  a  gun.  In  view  of  the 
evidence  of  his  habits  no  vindication  of  the 
right  of  allusion  in  argument  to  the  accused's 
nose  and  the  cause  of  its  condition  is  essen- 
tial. Noi  do  we  think  that  portion  of  the  ar- 
gument quoted  open  to  criticism.  Ko  claim 
was  made  that  defendant  had  a  g^n.  The 
evident  design  of  counsel  in  what  he  said  was 
to  impress  on  the  minds  of  the  Jury  that  the 
situation  of  Laura  Stokes  was  such  that  she 
would  be  likely  to  remember  the  features  of 
the  person  removing  the  ring  from  her  finger. 

Some  complaint  is  made  of  the  instruc- 
tions, but,  as  none  of  these  are  set  out,  ex- 
ceptions thereto  cannot  be  considered. 

A£Brmed. 


TRUMBO  et  al.  v.  PRATT, 
(Supreme  Court  of  Iowa.    July  8,  19100 

1.  Watbbs  and  Watbb  CouBsas  ({  119*)— 
SuBFACE    Watebb— Rights   of   Adjoimho 

OWNEBS. 

A  principal  landowner  had  no  right  to  in- 
crease a  lower  owner's  burden  to  receive  sur- 
face water  by  ditching  to  a  swale  through  which 
such  water  Sows. 

[EH.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  133;  Dec.  Dig. 
I  119.»] 

2.  Watebs  and  Wateb  ConasBS  (S  118*)— 
SuBFACE  Watebs— Rights  or  Land  Own- 
ers. 

One  has  the  right  to  fence  his  land  In  such 
way  as  not  to  nnreasonably  interfere  with  the 
surface  drainage  of  the  land  above. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  128;  Dea  Dig.  i 
118.*] 

8.  Watebs  and  Wateb  Coubses  (|  118*)— 
Subface  Dbainaoe— Wateb  Gates— Right 
TO  Maintain. 

A  landowner  cannot  complain  of  the  main- 
tenance of  a  water  gate  by  a  lower  owner  at 
the  entrance  to  his  land  of  a  surface  drainage 
water  course  because  it  impedes  d£bris  gatbeiv 
ed  by  the  water  on  the  upper  owner's  land. 

[EXl.  Note. — For  other  cases,  see  Waters  and 
Water  Oour8e^  Dec  Dig.  |  lia*] 

4.  Watebs  and  Wateb  Codbses  (|  149*)— 
Subface  Dbaihagb— Wateb  Gates— Es- 
toppel. 

A  landowner  is  estopped  to  complain  of  a 
water  gate  maintained  by  a  lower  owner  across 
a  etittaee  drainage  water  course,  where  the 
gate  has  existed  in  substantially  the  same  con- 
dition for  25  years. 

[Ed.  Note.-^For  other  cases,  see  Waters  and 
Water  Couises,  Cent  Dig.  |  153;   Dec.  Dig.  i 

Appeal  from  District  Court  Van  Bnren 
County;  F.  W.  Etchelberger,  Judge. 

Action  in  equity  to  abate  a  nuisance.  Judg- 
ment for  the  def«tdant  Platntlirs  appeal. 
Affirmed. 


Walker  ft  McBeth,  for  appeUants.  Robert 
&  H.  B.  Sloan  and  Work  8c  Brown,  for  ap- 
pellee. 

SHERWIN,  J.  ThA  plalnttOs  are  the  own- 
ers of  lands  on  the  west  of  a  north  and  sooth 
public  highway,  and  the  defendant  la  tbe 
owner  of  land  that  abuts  the  same  highway 
on  tbe  east  In  its  natural  state  there  was 
a  swale  extending  across  the  defendant's 
land  and  into  the  land  of  the  plaintiffs  west  of 
him.  This  swale  was  a  natural  coarse  for 
the  surface  water  of  both  tracts  of  land,  and 
of  some  other  land  adjacent  thereto.  In 
1884,  the  defendant  constructed  a  ditch  from 
the  highway  west  of  him  southeast  down 
through  this  swale  across  his  land.  This  ditch 
has  remained  open  ever  since  and  has  been 
gradually  enlarged  by  tbe  action  of  the  water. 
The  natural  course  of  the  drainage  is  from 
the  northwest  to  the  southeast  and  after 
the  defendant  had  constructed  the  dltdi 
through  his  land  the  plaintiff  Trumbo,  or 
his  father,  ditched  from  the  highway  west 
through  bis  land,  and  thus  made  a  continu- 
ous water  course  across  both  farms  and  the 
highway.  The  defendant's  farm  has  been 
fenced  ever  since  he  constructed  his  ditch, 
and  he  has  always  maintained  a  water  gate 
where  the  ditch  enters  his  land  on  the  west. 

The  plaintiffs  brought  this  action  to  enjoin 
him  from  further  maintaining  such  water 
gate,  and  to  abate  it  as  a  nuisance.  In  Its 
natural  state  tbe  defendant's  land  was  bur- 
dened with  tbe  natural  flow  of  surface  wa- 
ter from  tbe  land  above  But  the  dominant 
proprietor  bad  no  right  to  Increase  the  bur- 
den thus  created  by  nature  and  the  law. 
When  the  defendant  constructed  his  ditch  it 
is  obvious  that  he  facilitated  the  flow  of  wa- 
ter from  his  own  land  and  from  tbe  land 
above  him,  and  that  tbe  ditch  itself  Is  no 
obstruction  to  the  plaintiffs'  rights.  Had 
the  swale  remained  in  Its  original  state, 
the  defendant  would  have  bad  the  right  to 
fence  his  land  in  such  a  way  as  not  to  un- 
reasonably interfere  with  tbe  surface  drain- 
age of  the  land  above  him,  and  it  is  mani- 
fest that  he  has  the  same  right  now.  So  far 
as  the  merits  of  this  case  are  concerned  then, 
tbe  question  is  whether  the  defendant's  fence 
or  water  gate  across  the  ditch  is  an  unreason- 
able obstruction  thereof.  A  careful  reading  of 
the  record  convinces  us  that  it  is  not  It  is 
not  serionsly  claimed  that  the  gate  la  an 
obstruction  in  itself,  but  tbe  contention  Is 
that  it  Impedes  the  passage  of  the  debris  that 
is  gathered  from  the  lands  of  tbe  plalntHh 
and  from  the  hlghwaya  that  contrMmte  wa- 
ter to  the  ditch,  and  the  evidence  tends  to 
Aovr  that  the  only  rubbish  which  has  lodged 
against  the  water  gate  has  come  tram  the 
lands  of  the  plaintiff  Trumbo.  It  is  appar- 
ent that  Trumbo  cannot  complain  of  any 
obetmction  that  he  creates  or  permits  by  aK 
lowing  com  stalks  and  straw  to  be  taken 
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from  bis  land  Into  the  dltdi.  We  are  aware 
of  no  rule  of  law  which  requires  the  defend- 
ant to  take  care  of  water  flowing  from  above 
and  at  the  same  time  to  take  care  of  the  rub- 
bish which  the  dominant  owner  may  see  fit 
to  send  into  the  water,  or  permit  to  enter  It. 
Bat  aside  from  the  above  considerations, 
the  evidence  falls  to  show  any  serious  ob- 
struction to  the  free  passage  of  water  through 
the  ditch.  The  weight  of  the  evidence  also 
shows  that  the  water  gate  Is  in  substantially 
the  same  condition  that  It  has  been  In  for  the 
past  25  years,  and,  for  that  reason  alone, 
the  plaintiffs  are  estopi>ed  from  now  com- 
platoiog  thereof.  Brown  v.  Armstrong,  127 
Iowa,  178,  102  N.  W.  1047;  Matteson  t. 
Tucker,  131  Iowa,  6U,  107  N.  W.  600. 

The  Judgment  of  the  trial  court  la  right, 
and  it  is  affirmed. 


SAWYER  T.  STEINMAN. 
(Supreme  Court  of  Iowa.    July  9,  1910.) 

1.  Intoxioatino  Liquobs  (I  27*)— Statkmbwt 
or  CoNSKNT— Findings— SnmciKNOT. 

Code,  I  2450,  providinr  for  the  canvass  by 
the  board  of  superviaors  ol  a  statement  of  con- 
sent for  the  sale  of  intoxicating  Uquora,  and  for 
a  finding  as  to  the  result  enteiid  of  record,  does 
not  require  the  details  to  be  entered  of  record 
nor  require  that  each  township  shall  be  named 
on  the  record,  and  a  finding  that  statements  of 
consent  contain  the  written  signatures  of  more 
than  65  per  cent  of  the  legal  voters  of  a  county, 
outside  of  a  city,  who  voted  at  the  last  general 
election  ^  shown  by  the  poll  list  and  contain 
the  signatures  of  the  majoiitv  of  the  votes  of 
every  town  and  township  in  the  county,  except 
a  town  and  township  named,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  66;   Dec  Dig.  {  27.*] 

2.  Tnre   (|  4»)  —  "Yeas"  —  "Ybab   of  Oxm 

IjOBD." 

Under  Code,  I  4S,  par.  11,  providing  that 
the  word  "year"  is  equivalent  to  "year  of  our 
Lord,"  the  word  "year  in  section  2450,  provid- 
ing that  only  one  statement  of  consent  for  the 
sale  of  Intoxicating  liquon  shall  be  canvassed 
"in  any  one  year,''^  means  a  calendar  year,  the 
phrase  "year  of  oar  Lord"  meaning  a  calendar 
year. 

[Bd.  Note.— For  other  cases,  see  Time,  Cent 
IMg.  i  4 ;    Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7551-7554,  7839.J 

Deemer,  0.  J.,  and  Weaver,  J.,  dissenting. 

Appeal  from  District  Court,  Woodbury 
CSonnty;   Frank  B.  Gaynor,  Judge. 

Action  of  injunction  under  the  statute 
against  the  defendant  as  a  saloon  keeper  of 
Sioux  City.  There  was  a  decree  in  the  lower 
court  dismissing  the  petition,  and  the  plain- 
tiff  appeals.    Affirmed. 

John  F.  Joseph,  for  appellant  Henderson 
A  FribODrg,  for  appellee. 

EVANS,  J.  The  case  was  tried  below  up- 
on a  written  stipulation  as  to  the  facts. 
Tbla  stipulation  provided  "that  the  defend- 
ant in  this  action  has  in  all  respects  com- 


plied with  all  of  the  proTislons  of  title  12, 
c.  6,  of  the  Code  of  Iowa  and  the  amendment 
thereto,  unless  it  be  with  respect  to  the  pe- 
tition of  consent  filed  with  the  county  au- 
ditor and  canvasses  by  the  board  of  super- 
visors and  as  appears  on  the  records,"  etc. 
The  records  of  the  board  of  supervisors  are 
stipulated  into  the  record  of  the  trial.  From 
these  it  appears  that  in  January,  1901,  the 
board  of  supervisors  of  Woodbury  county  can- 
vassed a  certain  statement  of  consent  for  the 
sale  of  Intoxicating  liquors  under  the  mulct 
law  In  territory  outside  of  Sioux  City,  that 
being  the  only  dty  In  the  county  containing 
5,000  or  more  Inhabitants,  and  they  caused 
to  be  entered  of  record  their  purported  find- 
ing as  to  the  result  The  defendant's  sa- 
loon Is  and  was  operated  in  the  town  of 
Ousblng,  an  incorporated  town  In  the  town- 
ship of  Rock  In  said  county.  It  is  urged  by 
the  appellant  that  the  record  of  the  finding 
of  the  board  of  supervisors  was  not  suffi- 
cient In  detail  and  form  to  confer  authority 
upon  any  person  to  operate  a  saloon  in  the 
town  of  Cushing.  The  finding  of  the  board 
of  supervisors  In  that  respect  as  appears 
from  its  records  is  as  follows:  "That  said 
statements  contain  the  genuine  written  sig- 
nature of  more  than  sixty-flve  (66)  per  cent 
of  aU  of  the  legal  voters  of  Woodbury  coun- 
ty, Iowa,  outside  of  Sloox  City,  who  voted  at 
the  last  general  election,  as  shown  by  the 
poll  list  of  said  election;  and  also  contain 
the  genuine  signatures  of  a  majority  of  the 
voters  of  every  town  and  township  in  Wood- 
bury county  except  the  town  and  township 
of  Sloan  and  town^ip  of  Woodbury." 

It  Is  argued  by  appellant  that  this  record 
Is  insufficient  because  it  does  not  set  forth 
specifically  the  names  of  the  towns  and  town- 
ships, and  does  not  state  the  number  of  vo- 
ters in  each  township  and  the  number  of  pe- 
titioners therein.  It  is  urged  that  this  find- 
ing, "merely  recites  the  ultimate  conclusion, 
and  Is  not  a  statement  of  the  facts  as  re- 
quired by  the  statute." 

Section  2460  provides  for  the  canvass  of  a 
statement  of  consent  by  the  board  of  super- 
visors, and  provides  that  "Its  finding  as  to 
the  result  in  •  •  •  the  various  towns 
and  townships  therein  shall  be  entered  of 
record,  and  such  finding  shall  be  effectual 
for  the  purpose  herein  contefmplated  until 
revoked  as  herein  contemplated."  There  is 
no  provision  ot  the  statute  which  in  terms 
requires  a  "stjitement  of  facts"  to  be  entered 
of  record,  as  contended  for  by  appellant. 
"Its  finding  as  to  the  result,"  and  this  alone, 
Is  required  to  be  entered  of  record.  The 
fair  construction  of  this  language  does  not 
in  our  Judgment  require  the  details  of  facts 
to  be  entered  upon  the  record  of  the  board 
of  supervisors.  The  only  purpose  that  could 
be  subserved  by  setting  forth  the  number  of 
voters  in  a  township  and  the  number  of  to-' 
ters  who  had  signed  the  statement  of  con- 
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■ent  would  be  to  enable  any  person  to  de- 
tomine  tor  himself  wbetber  tbe  requisite 
majority  appeared  from  such  township.  But 
tbe  duty  of  making  this  finding  and  entering 
the  same  of  record  was  cast  by  the  statute 
upon  the  board  of  supervisors.  It  did  not 
require  that  the  evidence  upon  which  the 
finding  woa  made  should  be  entered  of  rec- 
ord. 

Nor  does  tbe  statute  prescribe  the  form  of 
the  "finding"  in  other  respects.  It  does  not 
in  terms  require  that  each  township  be  nam- 
ed upon  the  records  of  tbe  board.  It  should 
undoubtedly  be  construed  to  require  that 
the  finding  of  the  board  be  sufficiently  def- 
inite so  that  it  could  be  ascertained  there- 
from to  a  certainty  whether  a  saloon  might 
lawfully  be  operated  in  the  incorporated 
town  of  Gushing  in  Rock  township.  We 
think  that  fact  does  appear  from  the  find- 
ing entered  of  record  as  definitely  end  cer- 
tainly as  If  the  name  of  the  town  had  been 
Incorporated  therein.  We  would  therefore 
be  trifling  with  the  statute  to  hold  that  the 
record  was  insuflldent  for  failure  to  incorpo- 
rate therein  the  name  of  the  town.  Our  con- 
clusion is  that  the  trial  court  rightly  held 
that  the  finding  of  the  board  of  supervisors 
as  entered  of  record  was  not  vulherable  to 
tbe  complaint  made  against  it 

2,  It  appears  that  in  April,  }900,  the  board 
of  supervisors  canvassed  a  statement  of  con- 
'  sent  for  the  same  territory  as  is  considered 
in  the  foregoing  division  of  this  opinion,  and 
that  it  altered  of  record  its  finding  thereon 
to  the  effect  "that  it  is  sufficient  for  the 
following  townships,  to  wit"  It  did  not  af- 
firmatively show  any  finding  by  the  board 
that  a  majority  of  tbe  voters  in  any  town- 
ship had  signed  the  statement  of  consent 
Its  only  finding  in  that  respect  was  that  65 
per  CMit  of  the  voters  in  the  county,  out- 
side of  Sioux  City,  had  signed  the  same.  It 
failed,  therefore,  to  state  the  ultimate  facts 
as  distinguished  from  legal  conclusions,  and 
by  common  consent  it  appears  to  have  been 
deemed  insufficient  Thereupon  another 
statement  of  consoit  was  presented  which 
was  passed  upon  as  already  indicated  on 
January  7,  1901.  It  is  now  argued  that  the 
■econd  canvass  of  the  statement  of  consent 
was  illegal  and  void  because  it  was  had  with- 
in 12  months  succeeding  the  prior  canvass. 
Whether  the  que8tl<m  of  the  right  of  the 
board  of  supervisors  to  make  this  second 
canvass  at  the  time  that  it  did  can  be  rais- 
ed at  this  time  and  In  this  way  we  will  not 
stop  to  consider,  but  will  deal  with  the  ques- 
tion as  tbe  appellant  presents  it  Section 
2460  provides  that  "only  one  statement  of 
K«ierai  consent  *  •  •  shall  be  canvass- 
ed by  the  board  of  supervisors  in  anv  one 
pear."  Appellants  argument  at  this  point 
turns  upon  the  construction  which  should  be 
put  upqn  the  expression  "in  any.  one  year." 

Appellant  contends  that  It  should  be  con- 
strued aa  equivalent  to  "within  twdve 
moDtlis."     Xbe  word  '^ear"  la,  of  course. 


ottea  used  as  meaning  a  period  of  12  months. 
But  it  is  manifest  that  a  clear  dlstinctioD 
may  exist  between  the  expressions  "within 
twelve  months"  and  "in  any  one  year." 
Under  our  statute  of  definitions,  the  word 
"year"  is  presumptively  equival^it  to  "year 
of  our  Lord."  Section  48,  par.  11.  This  lat- 
ter expression  undoubtedly  means  an  Identi- 
cal year  as  indicated  by  the  Christian  cal- 
endar, commencing  January  Ist  and  ending 
December  Slst  And  we  think  that  must  be 
the  construction  to  be  placed  upon  the  stat- 
ute under  consideration.  No  cases  are  dted 
to  us  which  hold  to  the  contrary.  For  cases 
adopting  such  construction,  see,  Oarfldd  r. 
Dodswortb,  0  Kan.  App.  752,  58  Pac.  565; 
Atlanta  v.  Ray,  70  Ga.  674 ;  Fretwell  r.  Me- 
Lemore^  52  Ala.  145;  Engleman  v.  States  2 
Ind.  91,  52  Am.  De&  491.  Appellant  places 
some  reliance  upon  tbe  case  of  In  re  Intox- 
icating Liquors,  120  Iowa,  680,  95  N.  W. 
194.  That  case,  however,  does  not  support 
the  argument  That  case  was  made  to  tarn 
ui>on  another  point,  and  the  point  whldi  we 
are  now  considering  was  not  considered.  We 
think  the  trial  court  correctly  construed  tbe 
statute  at  these  points. 

It  Is  argued  that  we  should  oonstrne  these 
statutes  so  as  to  prevent  evasion,  as  jnrovldr 
ed  therein,  and  this  we  are  at  all  times  dis- 
posed to  do.  But  this  does  not  mean  that 
we  shall  add  anything  to  a  statute  by  Judi- 
cial construction  ex  post  facto.  Let  the  law 
be  diligently  enforced  in  letter  and  in  spirit; 
but  let  It  be  written  plainly,  and  Judicially 
construed  as' written,  so  that  every  offender 
may  know  his  offense  before  he  commit  it 
In  such  way,  and  in  such  way  only,  may  the 
ax  of  sure  and  severe  punishment  fall  Justly. 

The  order  of  tbe  trial  court  Is  affirmed. 

WEAVER,  J.  (dissenting.     1.  The  state- 
ment in  tbe  foregoing  opinion  the  "finding 
as  to  the  result  and  this  alone"  is  the  sole 
requirement  of  the  statute,  while  correct  in 
a  certain  sense,  has  the  effect  as  VaexB  used 
to  unduly  narrow  the  expressed  legislative 
Intent    Wbat  the  statute  requires  is  that  a 
record  shall  be  made  of  the  board's  "finding 
as   to   the   result    •    •    ♦    in  the  various 
towns  and  townships"  of  the  county.    Tliis 
I  Interpret  as  meaning  that  the  record  shall 
show,  not  merely  the  broad  conduslon  stat- 
ed In  general  terms  that  tbe  petition  is  or  is 
not  subscribed  by  a  "majority  of  tbe  votos 
of  every  town  and  township  in  Woodbury 
county,"  with  certain  exceptions,  but  a  rec- 
ord showing,  as  to  each  and  every  town  and 
township,  the  number  of  voters  disclosed  by 
the  poll  lists  of  ttie  last  general  dectlon,  and 
the  numt>er  of  such  voters  whoee  names  ap- 
pear on  the  petition  of  consent     WiQiout 
such  record,  the  right  of  appeal  whidi  the 
statute  preserves  to  every  citizen  of  the  coun- 
ty would  be  greatly  hampered.     It  leaves 
every  essential  fact  relied  In  lihpenetrabia 
obscurity.   Tbe  simple  statemoit  that  the  pe- 
tition was  signed  by  a  majority  of  tbe  Us^ 
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ed  Toten  in  all  the  towns  and  townshlpB  of 
the  coanty  is  not  a  Btatement  of  the  results 
of  the  canvass,  but  is  rather  a  Btatement  of 
the  conclusions  of  mixed  law  and  fact  which 
the  board  has  drawn  from  the  result  of  its 
canvass — a  result  of  which  no  record  has 
been  made.  If  this  board  was  canvassing 
the  vot^  upon  the  election  of  the  county 
treasurer  or  other  officer  a  mere  record  that 
a  certain  candidate  received  a  majority  of 
the  votes  without  any  statement  or  showing 
of  the  nomber  of  votes  cast  and  for  whom 
oast  would  not  be  tolerated,  and  I  am  unable 
to  see  why  any  less  specific  record  should 
be  approved  in  the  case  at  bar. 

2.  Concerning  the  other  question  treated 
In  the  opinion,  I  am  Inclined  to  the  view  that 
the  statutory  provision  that  no  more  than 
one  statement  of  consent  shall  be  canvassed 
by  the  board  "In  any  one  year"  was  Intend- 
ed to  insure  an  interim  or  period  of  rqxMe 
of  fit  least  one  year  between  the  presenta- 
tion and  canvass  of  successive  petitions.  If 
this  be  the  intent,  then  the  construction 
adopted  by  the  majority,  that  by  the  phrase 
•In  any  one  year"  is  meant  the  calendar  year 
from  January  Ist  to  December  Slst,  Inclu- 
sive, serves  or  may  serve  to  defeat  it,  and, 
although  'the  board  has  canvassed  and  found 
Insufficient  a  petition  of  consent  at  its  No- 
yemt>er  term,  it  may  proceed  to  canvass  an- 
other at  its  next  meeting  In  January  follow- 
ing. I  think  it  was  the  purpose  of  the  Leg^ 
Islatore  to  avoid  such  results,  and  that  at 
least  12  months  should  intervene  after  one 
canvass  is  made  before  another  is  under- 
taken. 

In  my  Judgment  the  decree  appealed  from 
ought  to  be  reversed. 

DBEMER,  CX  J.,  concoTs  In  the  foregoing 
dissent 


STATE  v.  HOLTON,  GRAT  ft  CO. 
(Supreme  Court  of  Iowa.     July  8,  1910.) 

1.  CONsnTxinoNix  Law  (|  87»)— Bights  of 

OinZBNS— DtTK    PSOCKSS    OF    Law— POLICK 
POWBB— PUBITT  STANDABDS. 

Code  Supp.  1907,  8$  2510e,  2510f,  providing 
that  DO  flaxseed  or  linseed  oil  sliall  be  made  or 
•old.  nnless  it  answers  the  purity  teat  recogniz- 
ed in  the  United  States  Pharmacopceia,  and 
that  snch  oil  shall  be  sold  only  under  its  true 
name,  is  not  in  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution,  guar- 
anteeing to  eveiy  citisen  property  rights  hi 
every  state,  or  of  the  Congtitutlon  of  this  state ; 
nrticle  1.  $  9,  providing  that  "no  person  shall  be 
deprived  of  life,  liberty,  or  proper^  without 
dne  process  of  law,"  bat  ^omes  within  the  police 
power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
al  Law,  Cent.  Dig.  i  156;  Dec.  Dig.  i  87.»] 

2.  CORBTITDTIONAI,      LAW      ({      81*)  —  POUOK 

PowKB— Natusx  akd  Sale. 
Hie  police  power  of  the  state  may  be  nsed 
to  protect  its  dtlMns  against  fraud,  when  its 
frequency,  or  difliculty  in  detecting  or  prevent- ' 


ing  it,  is  so  great  that  no  other  means  will  prow 
effective. 

[Bi.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  I  148;  Dec.  Dig.  |  81.»] 

Appeal  from  District  Court,  Page  Connt^; 
O.  D.  Wheeler,  Judge. 

Defendants  were  convicted  of  selling  mis- 
branded  and  adulterated  linseed  oil  and  ap- 
peal.   Affirmed. 

Hugh  A.  Myers  and  Parslow  &  Peters,  for 
appellants.  H.  W.  Byers,  Atty.  Gea,  an* 
Charles  W.  Lyon,  Asst  Atty.  Gen.,  for  th« 
State. 


SHGRWIN,  J.  The  defendants  were  con- 
victed under  sections  2510e  and  2510f  of  the 
Code  Supplement  1907,  which  sections  pro- 
vide as  follows: 

"No  person,  firm  or  corporation  shall  man- 
ufacture for  sale  or  expose  for  sale  or  sell 
within  this  state  any  flaxseed  or  linseed  oil, 
unless  the  same  answers  a  chemical  test  foi 
purity  recognized  in  the  United  States  Phar- 
macopceia or  any  flaxseed  or  linseed  oil  as 
"boiled  linseed  oil"  unless  the  same  shall 
have  been  put  in  ita  manufacture  to  a  temper- 
ature of  225  degrees  Fahrenheit" 

"No  person,  firm  or  corporation  aball  ex- 
pose for  sale  or  sell  any  flaxseed  or  linseed 
oil,  unless  it  is  exposed  for  sale  or  sold  under 
ita  true  name,  and  each  tank  car,  tank,  baiw 
rel,  keg  or  vessel  containing  such  oil  had  dis- 
tinctly and  durably  marked  thereon  the  tma 
name  of  such  oil  in  ordinary  bold  faced  cap- 
ital letters  not  less  than  five  lines  pica  In 
size,  the  words  pure  linseed  oil — ^raw,  pure 
linseed  oil — boiled  as  the  case  may  be  and 
the  name  and  address  of  the  manufacturer 
thereof. 

The  appellante  contend  that  the  enactment 
Is  prohibitive  end  not  a  regulation,  and  that 
it  is  in  conflict  with  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
and  with  article  1,  |  9,  of  the  Constitution  of 
Iowa.  The  fourteenth  amendment  guarantees 
to  every  citizen  property  righta  in  every 
state;  and  section  9  of  the  Constitution  of 
the  state  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law. 

The  question  is  whether  the  enactment  In 
question  is  within  the  proper  police  power  of 
the  state.  If  it  is,  the  law  is  constitutional. 
If  it  is  not  within  proper  police  power.  It 
cannot  be  sustained. 

The  evident  purpose  of  the  statute  Is  to 
prevent  fraud  and  deception,  and  It  does  not 
in  our  Judgment  prohibit  the  sale  of  Unseed 
oil  that  is  adulterated,  or  any  compound  that 
contains  such  oil,  where  the  product  Is  not 
sold  as  pure  linseed  oil. 

That  the  police  power  of  the  state  may 
properly  be  used  for  the  purpose  of  protect- 
ing Ita  citizens  against  frauds,  when  the  fre- 
quency of  fraud  or  the  difficulty  In  detecting 
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It  or  In  preventing  It  Is  so  great  that  no  oth- 
er means  will  prove  effective,  Is  well  settled. 

Laws  providing  for  the  prevention  and  de- 
tection of  frauds  are  generally  held  to  be 
free  from  constitutional  objection.  State  v. 
Packing  Co.,  124  Iowa,  323,  100  N.  W.  59; 
People  V.  Wagner,  86  Mich.  594,  49  N.  W. 
600,  13  L.  B.  A.  286,  24  Am.  St  Bep.  141; 
Tledeman's  Limitations  of  Police  Power,  207; 
American  Linseed  Oil  Co.  v.  Wheaton  (S.  D.) 
125  N.  W.  127;  State  v.  Winiams,  93  Minn. 
155,  100  N.  W.  641;  Stelner  v.  Bay,  84  Ala. 
93,  4  South.  172,  5  Am.  St.  Bep.  332;  PoweU 
V.  Penn.,  127  U.  S.  678,  8  Sup.  Ct.  992,  32  L. 
Ed.  253.  Many  other-  cases  sustaining  the 
rule  might  be  dted,  but  we  are  of  the  opinion 
that  a  proper  construction  of  the  statute  in 
question  brings  the  case  within  the  rule  an^ 
nounced  In  State  v.  Pacliiug  Co.,  supra. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed. 

Affirmed. 


TAYLOB  V.  WISE. 
(Supreme  Court  of  Iowa.    July  7,  1910.) 

1.  E?xTBADrriow  (|  84*)— Accusation— Sxmn- 
ciENOY— "False  Pbetenses." 

In  extradition  proceedings,  allegationa  that 
accused  in  a  specified  coun^  and  state  on  a 
4ay  named  obtained  a  spedned  sum  of  money 
from  one  named  person  as  agent  of  another  by 
false  pretenses  6;  drawing  and  delivering  to 
such  person  a  check  for  that  amount  on  a  bank 
at  a  specified  place,  and  procured  such  person 
as  such  agent  to  cash  the  check  by  falsely  rep- 
resenting that  he  was  financially  responsible, 
and  had  funds  in  or  credit  with  the  bank,  and 
that  the  check  would  be  honored,  and  that  such 
person  was  deceived  thereby,  sufficiently  char- 
ges the  offense  of  obtaining  money  on  false 
pretenses. 

[IM.  Note.— For  other  cases,  see  Efactradition, 
Cent.  Dig.  I  38;   Dec.  Dig.  §  34.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2662-2668;  vol.  8,  p.  7661.] 

2.  BXTBADITIOW  (I  80*)— FDOmVITT— PBOOF— 

"Fugitive." 

One  found  in  another  state  on  Institution 
of  prosecution  against  him  who  refuses  to  re- 
turn voluntarily  is  a  fugitive  within  the  ex- 
tradition law,  though  he  left  openly,  not  in 
flight  or  with  any  intent  to  avoid  arrest;  the 
manner  of  his  leaving  being  immaterial. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  i  32;   Dec  Dig.  §  30.* 

For  other  definitions,  see  Words  and  Phrasos, 
vol.  4,  pp.  2995,  2996.] 

3.  EhcTBADrnoN  ({  34*)  —  Proceedings  —  Au- 
thentication—Sufficienct. 

Extradition  proceedings  are  sufficiently  au- 
thenticated where  the  record  of  the  prosecution 
is  certified  by  the  justice  before  whom  it  is 
pending,  the  county  clerk  certifies  to  the  jus- 
tice's official  character,  and  the  Attorney  Gen- 
eral certifies  that  the  application  for  requisition 
is  in  due  form  under  the  laws  of  that  state,  and 
that  by  such  papers  and  records  accused  stands 
charged  with  a  specified  offense. 

[G:d.  Note. — ^For  other  cases,  see  Extradition, 
Cent.  Dig.  (  38;    Dec.  Dig.  $  34.*] 


4.  Habeas  Cokpus  d  92*)— Matters 
inNABLB— Extradition— Accused's  Goxlt. 

On  habeas  corpus  by  <»e  sought  to  be  ex- 
tradited, his  guilt  cannot  be  determined. 

[Ed.  Note.— For  other  cases,  see  Habeas  CSor- 
pus,  Cent.  Dig.  H  90,  91 ;   Dec.  Dig.  I  92.*] 

5.  Habeas  Corpus  (|  108*)— Detebminatiow 
OF  Questions— Eztradition—Gbounds  fob 
Discharge. 

To  justify  one's  discharge  on  habeas  corpus 
after  order  for  his  extradition,  there  shoald  be 
some  fatal  defect  ap{>eaiing  on  the  face  of  the 
record. 

[EM.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  {|  90,  91;    Dec.  Dig.  |  lOS.*] 

Appeal  from  District  Court,  Poik  County ; 
L.  De  Graff,  Judg& 

The  plalntlfC  having  been  arrested  upon  a 
requisition  Issued  by  the  Governor  of  the 
state  of  Kansas  addressed  to  the  Governor 
of  the  state  of  Iowa,  and  having  been  sur^ 
rendered  to  the  agent  of  the  former  state 
for  removal  from  this  jurisdiction,  he  sned 
out  a  writ  of  habeas  corpus  to  effect  his  re- 
lease. On  hearing  in  the  district  court,  it 
was  found  that  the  restraint  of  the  plaintiff 
was  legal,  and  judgment  was  entered  re- 
manding him  to  the  custody  of  the  defend- 
ant herein  to  be  turned  over  to  the  custody 
of  the  agent  of  the  state  of  Kansas.  The 
plaintiff  appeals.     Affirmed. 

S.  G.  Van  Auken  and  Mills  ft  Perry,  for 
appellant.    W.  H.  WalUngford,  for  at>pellee. 

PEB  CUBIAM.  The  objectiona  raised  to 
the  sufficiency  of  the  requisition  papers  and 
to  the  showing  made  before  the  district  court 
upon  the  return  of  the  writ  of  habeas  cor- 
pus are  too  numerous  to  treat  in  detail. 
They  take  Issue  upon  the  sufficiency  of  such 
papers  under  the  federal  statutes  rdating  to 
fugitives  from  Justice,  and  under  the  stat- 
utes of  Kansas  relating  to  extraditions  and 
requisitions  for  the  arrest  of  an  alleged  crim- 
inal; also,  upon  the  sufficiency  of  the  charge 
that  plaintiff  had  committed  any  crime ;  and 
upon  the  due  authentication  of  said  papers. 
The  charge  made  against  the  appellant  is  in 
effect  that  in  Lyon  county,  Kan.,  on  a  day 
named,  he  obtained  the  sum  of  $40  from  one 
Thomburg  as  agent  of  one  Wllhlte  by  false 
pretenses,  in  that  he  drew  and  delivered  to 
said  Thomburg  his  check  for  that  sum  upon 
a  certain  bank  at  St  Joseph,  Mo.,  and  pro- 
cured said  Thornburg  as  agent  of  Wllhite  to 
cash  said  check  by  falsely  representing  to 
said  Thornburg  that  he  was  a  man  of  finan- 
cial responsibility,  and  that  he  had  funds 
in  or  credit  with  said  bank,  and  that  the 
check  would  be  honored  upon  presentation. 
It  is  further  alleged  that  said  representa- 
tions were  false,  but  that  said  Thomburg 
believed  them  and  relied  thereon,  and  was 
thereby  deceived  and  Induced  to  part  with 
said  money.  We  do  not  take  the  time  and 
space  necessary  to  set  out  the  papers  in  full, 
but  we  think  the  charge  is  sufficient  in  form 
and  substance  to  constitute  an  accusation  of 
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the  crime  mentioned.    The  showing  that  ap- 
pellant 1b  a  fugitive  Is  also  snfficlent     The 
fact  that  he  left  the  state  of  Kansas  openly, 
or  that  when  he  left  he  did  not  do  so  In 
flight  or  with  any  Intent  to  avoid  arrest,  Is 
not   a    dedslve   consideration.    If    the   act 
charged  was  in  fact  committed  by  him  In 
that  state,  and  when  proceedings  were  be- 
gan for  his  prosecution  he  was  found  to  be 
within  the  Jurisdiction  of  another  state,  the 
question  how  or  In  what  manner  he  made  the 
change  of  residence  Is  immaterial,  and.  If 
be  declines  to  return  rolnntarily  to  meet  the 
accusation  made  against  him,  he  becomes  a 
fogitlTe  within  the  meaning  of  the  law  gov- 
erning  extradition    of   persons   accused    of 
crime.     Roberts  v.  ReUly,  116  U.  S.  80,   6 
Sup.  Ct  291,  29  L.  Ed.  644 ;  State  v.  Richter, 
37  Minn.  436,  36  N.  W.  9;    In  re  White,  55 
Fed.  54,  6  O.  O.  A.  29. 

Nor  do  we  find  any  fatal  defect  or  omis- 
sion In  the  authentication  of  the  papers. 
The  prosecution  appears  to  have  been  insti- 
tuted before  a  Justice  of  the  peace  in  Lyon 
county,  Kan.  The  record  Is  certified  by  the 
Justice  whose  official  character  Is  certified 
to  by  the  clerk  of  his  county.  The  Attor- 
ney General  of  the  state  certifies  that  tbe 
application  for  a  requisition  Is  In  due  form 
under  tbe  laws  of  Kansas,  while  the  Gov- 
ernor certifies  to  the  authenticity  of  the 
records  and  of  their  due  form  under  the 
laws  of  that  state,  and  that,  by  such  papers 
and  records,  the  appellant  stands  charged 
with  the  crime  of  obtaining  money  under 
false  pretenses  committed  in  said  county  of 
Iiyon,  state  of  Kansas.  Under  the  rule  ap- 
plied by  us  in  Morrison  v.  Dwyer,  121  N.  W. 
1064,  this  is  to  be  deemed,  sufficient.  We 
cannot  In  this  proceeding  undertake  to  con- 
sider or  decide  tbe  truth  or  falsity  of  the 
charge  made  agrainst  the  appellant  The 
sufficiency  of  the  requisition  is.  In  the  first 
Instance^  for  the  consideration  of  the  Gov- 
ernor of«thl8  state,  and  tbe  determination 
that  the  accused  Is  a  fugitive  from  the  de- 
manding state  Is  at  least  prima  facie  cor- 
rect People  ▼.  Pinkerton,  77  N.  Y.  246; 
In  re  Kingsbury,  106  Mass.  223 ;  In  re  Da- 
vis, 122  Mass.  324.  To  Justify  his  discharge 
upon  habeas  corpus  after  the  Issuance  pt 
such  warrant  or  order,  thete  should  be  some 
fatal  defect  apparent  on  the  face  of  the  rec- 
ord. We  find  no  such  defect  in  this  record, 
and  the  Judgment-  of  the  district  court  re- 
maii^ing  this  appellant  most  be  affirmed 


MOHN  et  aL  v.  MOHN  et  aL 
(Supreme  Court  of  Iowa.     July  9,  1910.) 

?.  WnXS    (S    014*)— COHSTBUCTIOIT  — ElBTATB 
PEVISED— lilFE  BSTATE. 

A  will  giving  testator's  widow  land  during 
her  life  or  durine  her  widowhood  and  providing 
that  on  her  death  a  son  should  "have"  it  at  a 


specified  piloe,  tbe  proceeds  to  be  divided  among 

the  children,  gave  the  widow  a  life  estate. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iS  1393,  1304;   Dec.  Dig.  {  614.*] 

2.  Wills  (J  782*)— Devise  to  Witb— Duty  to 
Elect. 

Where  there  Is  such  inconsistency  between 
the  estate  devised  to  testator's  widow  and  her 
statutory  distributive  share  that  her  claim  to 
both  would  defeat  some  provision  of  the  will, 
she  must  elect  as  to  which  she  will  take. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !§  2018i  2029;   Dea  Dig.  i  782.»] 

3.  Wills  (J  782*)— Devmb  to  Widow— EJleo- 

noN. 

Under  McGIain's  Code  (Code  1873,  »  2322, 
2406)  «  3522,  3610,  allowing  wills  subject  to 
testator's  widow's  privileges  and  rights,  under 
McGIain's  Code  (Code  1873,  §  2440)  g  3644,  giv- 
ing the  surviving  wife  one-third  in  value  of  her 
husband's  land,  and  under  McClain's  Code  (C!ode 
1873,  i  2452)  g  3656,  making  a  widow's  distrib- 
utive share  unaffected  by  her  husband's  will,  un- 
less she  consented  within  six  months  after  notice 
of  the  provisions  of  the  wilL  a  widow  could  not 
claim  both  a  life  estate  devised  and  a  distribu- 
tive share,  where  it  was  inconsistent  with  the 
provisions  of  the  will ;  she  being  required  to 
elect  which  she  would  take. 

rE3d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gg  2018,  2029;  Dea  Dig.  g  782.*] 

4.  Wills  (g  792*)— Devise  to  Widow— Bleo- 
TIOW— SumciENCT. 

A  widow's  report,  as  executrix,  to  the  pro- 
bate court  that  she  was  entitled  to  testator's 
land  for  life  under  the  will  and  asking  discbarge, 
was  a  sufficient  election  to  take  the  life  estats 
in  lieu  of  dower. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  g  2052;   Dec.  Dig.  i  79a*] 

5.  Wills  (J  725*)— Cokstbuotion- Intebest 
Devised. 

A  will  providing  that  on  the  life  tenant's 
death  testator's  son  should  "have"  the  land  at  a 
specified  price  and  that  the  proceeds  should  be 
divided  among  ail  the  children,  share  and  share 
alike,  did  not  give  the  son  a  mere  option  to  pur- 
chase, but  gave  him  the  land,  charged  with  the 
payment  to  the  children. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g  1732;   Dec  Dig.  g  725.*] 

6.  Quieting  Title  (|  10*)— Pboof  Requibed. 

One  must  quiet  title  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  ad- 
versary's. 

[Ed.  Note.— For  other  cases, ,  see  Quieting  Ti- 
tle, Cent  Dig.  |g  36,  37;   Dec  Dig.  g  10.*] 

7.  Affbai.  and  I^bbob  (5  150*)— Right  of  Re- 
view—Intbbbst  in  Subjeot-Mattkb— Oon- 
STBucTiON  OF  Will. 

Testator's  widow  cannot  complain  of  a 
decree  giving  a  vested  interest  In  land  in  which 
she  bad  no  more  than  a  life  estate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  934;   Dec  Dig.  g  150.*] 

8.  Wills    (|   717*)— Devises— Acceptance. 

A  beneficial  'devise  is  presumed  to  be  ac- 
cepted, but  the  devisee  may  renounce  it  in 
which  case  no  interest  passes  to  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  gg  1711,  1715;  Dec  Dig.  g  717.*] 

9.  Descent  and  Distbibution  (g  8*)— Prof- 
EBTJf  SnBJEOT— Options. 

An  option  does  not  survive  to  the  holder's 
representatives  or  successors. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  g  33;   Dec.  Dig.  g  8.*] 
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10.  WtuM  (i  439*)— ConsTBUonoR— TnzA.- 

tob'b  Intent. 

A  will  should  be  so  conitmed  m  to  gather 
testator's  intent,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Die.  I  865;  Dec.  Dig.  i  439.*] 

11.  Wills  (|  7*)— StrBjBOTB  of  Devis»-Coh- 

TIROENT  REMAINDEB. 

A  contingent  remainder  may  be  devised, 
where  the  contingency  ia  one  of  event,  and  not 
of  person. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dfg.  I  11;    Dec  Dig.  |  7.*] 

12.  Wills   ({   823*)— Ohabob   on   Pbopebit 

DEVI8EI>— LlABILITT    OF    DEVISEE. 

Acreptauce  of  a  devise  binds  the  devisee 
and  his  heirs  to  pay  the  charges  thereon. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  2116;   Dec.  Dig.  I  823.*] 

13.  LaFE    Estates   ({   23*)— Pubohabb— Evi- 
dence—Sufficienot. 

Elvidence  h^  sufficient  to  show  that  one 
purchased  his  mother's  life  estate  in  land. 

[Ed.  Note.— For  other  cases,  see  life  Estates, 
Cent  Dig.  {  43 ;    Dec.  Dig.  i  23.*] 

14.  Fbauds,   Statute  Of   (|  79*)— Intebxst 
in  IiAHi>— Possession. 

Under  Code  S  4022^  making  the  statute  of 
frauds  inapplicable  to  a  sale  of  land  where  the 
purchaser  takes  possessibn,  an  oral  agreement 
to  purchase  one's  mother's  life  estate  was  taken 
out  of  the  statute  of  frauds  by  the  mother  sui^ 
rendering  possession  to  the  son,  who  had  pre- 
viously been  in  possession  as  her  tenant,  and  by 
his  making  valuable  improvements. 

(BH.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  U4;   Dec.  Dig.  |  79.*] 

Appeal  from  District  Court,  Jones  County; 
W.  N.  Trelchler,  Judge. 

Action  originally  brought  by  plaintiff  Elis- 
abeth Mohn  to  quiet  title  to  the  landia  In 
controversy.  Defendants  denied  that  plain- 
tiff held  anything  more  than  a  life  estate  In 
and  to  the  lands,  and  this  they  alleged  she 
had  sold  to  defendant  Philip  O.  Mohn,  now 
deceased,  during  his  lifetime.  They  also 
alleged  that  plaintiff  had  been  in  possession 
of  the  premises  since  the  death  of  Philip  G. 
Mohn,  and  they  asked  an  accounting  and 
that  she  be  enjoined  from  interfering  with 
defendants'  taking  possession.  The  claim  for 
an  accounting  was  dlBmissed  without  prej- 
ndice  during  the  trial  of  the  case.  Wllllaun 
Mohn  and  John  F.  Mohn,  sons  of  Conrad 
Mohn,  deceased.  Intervened  In  the  action  and 
asked  that  the  fee  title  be  declared  to  be  in 
the  original  plaintiff.  On  these  issues  the 
case  was  tried  to  the  court,  resulting  in  a 
decree  dismissing  plalntUTs  and  Interveners' 
petitions  and  quieting  title  to  the  lands  in 
defendants.  Plaintiff  and  interveners  appeal. 
Affirmed. 

Randall,  Courtney  &  Harding  and  Jamt 
son,  Smyth  &  Hann,  for  appellants.  Bemley 
tt  Bemley,  Chas.  W.  Kepler  &  Son,  and  B. 
A.  Johnson,  for  appellees. 

DBEMER,  0.  J.  Conrad  Mohn  died  tes- 
tate October  29,  1891,  and  his  will  was  ad- 
mitted to  probate  at  the  March,  1892,  term 
of  the  Jones  county  district  court    He  left 


•nrvlTlng  his  wMow.  EUnbetli  Mohn,  plain- 
tiff In  the  present  actlm,  Philip  Mohn,  now 
deceased,  John  F.  Mobn,  and  WllUam  Mobn, 
interveners,  and  Minnie  Mohn  Murfield,  one 
of  the  defendants,  sons  and  daughter,  bis 
sole  and  only  heirs  at  law.  The  widow  Is 
still  living  and  unmarried.  Philip  Mobn 
died  on  or  alMut  October  9,  1906,  leaving 
surviving  his  widow,  Lottie  Mohn,  and  Ora 
Russell  Mohn,  Conrad  Mohn,  and  Minnie 
Mohn,  defendants,  his  children.  Since  bis 
death  there  was  bom  to  his  widow  a  dang:b- 
ter,  Florence  June  M(An,  who  is  also  a  de- 
fendant 

The  will  of  Conrad  Mohn,  wbldi  lies  at 
the  bottom  of  this  controversy,  reads  as  fol- 
lows: 

"Know  all  men  by  these  Presents  that  I 
Conrad  Mohn  of  the  connty  of  Jones  and 
State  of  Iowa  of  the  age  of  Sixty-five  years 
being  of  sound  and  disitosing  mind  do  her^y 
make  Publish  and  declare  this  my  last  will 
and  Testament  In  manner  following  bereby 
Revoking  all  former  wills  made  by  me. 
'  "1st  I,  order  and  direct  that  all  Just  debts 
shall  be  Paid  out  of  my  Estata 

"2nd.  I  give  my  wife  Elizabeth  Mohn  my 
farm  consisting  of  the  following  described 
Premises  (to  wit)  The  West  half  (%)  of  the 
north  East  quart»  (%)  of  Section  Twenty- 
Eight  (28)  In  Township  Eighty-three  (83) 
north  of  Range  four  (4)  west  of  the  5th  P. 
M.  containing  Eij^ty  (80)  acres  more  or 
less.  Also  the  north  East  quarter  (M)  of  the 
north  East  quarter  (\i,)  of  Said  Section 
Twenty-Eight  (28)  In  Township  and  Range 
above  described  containing  forty  acres  more 
or  less,  Also  the  west  half  (^)  of  the  South 
West  quarter  (\i)  of  the  South  East  quarter 
(^)  of  Section  Twenty-one  (21)  In  Town- 
ship and  Range  above  described  containing 
Twenty  (20)  acres  more  or  less.  During  life 
or  BO  long  that  she  shall  Remain  my  widow 

"3d  I  Give  and  Bequeath  to  my  son  Wil- 
liams two  Daughters  my  organ       , 

"4th  I  Give  and  Bequeath  to  my  said  wifS 
Enizabeth  Mohn  all  of  my  Personal  Property 
consisting  of  household  goods  monies  and 
credits  and  all  other  Personal  Property  on 
the  Premises  Belong' to  me  Excepting  organ 
formerly  Bequeathed, 

"5th  I  direct  that  after  the  Death  of  my 
wife  my  son  Philip  Mohn  shall  have  the 
Land  above  described  at  forty-five  dollars 
Per  acre  and  the  Proceeds  of  the  same  shall 
Be  divided  among  all  my  children  share  and 
share  alike 

"6th  I  order  that  my  son  WiUiams  share 
shall  Bemain  In  said  farm  until  all  of  his 
childroi  shall  Become  of  age  then  three 
Hundred  dollars  shall  be  Paid  to  him  and 
the  Bal  of  the  shall  be  divided  among  his 
children  share  and  share  alike. 

"7th  I  order  that  my  said  son  William 
Mohn  shall  Receive  the  Interest  on  his  share 
from  the  Death  of  my  said  wife  antll  his 
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dilldroi  Becomes  of  age  then  the  Principal 
be  divided  Between  them  share  and  share 
alike  aStee  the  Payment  of  the  three  hundred 
doUan  to  my  said  son  William  Mohn  as 
■bore  stated 

"Sth  And  lastly  I  appoint  my  said  wife 
Blzecutor  of  this  my  last  will  and  Testament 

"Signed  this  first  day  of  October  1681. 
Conrad  Mohn." 

"The  above  Instrument  Consisting  of  one 
Sheet  was  at  the  date  thereof  signed  and 
declared  by  the  said  Conrad  Mohn  as  and 
for  his  last  wUl  and  Testament  in  Presence 
of  OS,  who  at  his  Request  and  In  his  Pres- 
ence have  subscribed  our  names  as  witnesses 
fliereto. 

"H.  O.  Knrts,         Lisbon,  Linn  county. 

"John  E.  Knrts,      lisbon,  liinn  county." 

In  order  to  avoid  confusion  we  shall  call 
tiie  widow  and  Interveners  plaintiffs,  as  their 
claims  are  identical,  and,  save  as  hereinafter 
Indicated,  we  shall  treat  the  defendants  as 
the  representatives  or  successes  of  Philip 
Mohn,  deceased.  Plaintiffs  dalm:  First,  that 
under  the  will  of  Conrad  Mohn,  deceased, 
Elizabeth  Mohn,  widow,  took  title  to  the 
real  estate  left  by  testator  in  fee  simple  ab- 
solute; second,  that  if  she  did  not  take  the 
real  estate  in  fee  under  the  will,  she  took 
a  life  estate  in  all  the  lands  and  an  undl- 
Tlded  one-third  In  fee  simple;  and  third, 
that  in  any  event  she  is  entitled  to  her  dis- 
tributive share  in  all  the  real  estate  left  by 
her  deceased  husband,  because  she  has  In  no 
manner  surrendered  the  same.  Again  plain- 
tiffs contend  that  nothing  passed  under  the 
fifth  paragraph  of  the  will  save  an  option  in 
Philip  O.  Mohn  to  purchase  at  the  time  of 
the  death  of  the  widow  of  Conrad,  and  that 
aa  Philip  died  without  exercising  his  option, 
nothing  passed  to  defendants  as  his  succes- 
aors  under  this  fifth  paragraph.  Further 
dalm  Is  made  that  if  the  fee  did  not  pass 
to  Conrad's  widow  under  the  will,  it  did  not 
pass  to  Philip  and  that  the  real  estate  should 
pass  as  If  it  had  never  been  devised.  De- 
fendants contend  that  nothing  but  a  life  es- 
tate passed  to  plalntUF,  the  widow ;  that  this 
she  sold  for  a  valuable  consideration  to  Phil- 
ip during  his  lifetime;  that  the  widow 
dected  to  take  a  life  estate  in  lieu  of  dower 
and  that  they,  defendants,  are  entitled  to 
have  their  title  quieted  in  them  to  all  the 
lands  In  controversy  because  Philip  took  a 
veeted  estate  under  the  fifth  paragragh  of 
ibe  will,  burdened  only  with  a  lien  to  the 
amount  of  forty-five  ($45)  dollars  ptft  acre 
upon  the  land,  to  be  divided  among  all  of 
testator's  children  or  their  snccessors,  share 
and  share  alike.  The  first  question  is  the 
nature  of  the  devise  to  Elizabeth  Mohn. 
A  careful  reading  of  the  will  indicates  that 
It  gave  the  real  estate  described  to  the  wid- 
ow during  life  or  so  long  as  she  shall  remain 
testator's  widow.  No  other  reasonable  c(»i- 
structlon  can  be  placed  upon  the  second  para- 
graph of  the  will.  The  following,  among 
other  caaea,  ate  oondnsive  upon  this  pnvo- 


sition:  Spaan  t.  Anderson,  115  Iowa,  121, 
88  N.  W.  200;  Podarll  v.  Clark,  118  Iowa, 
268,  91  N.  W.  1091;  Simpklns  v.  Bales,  123 
Iowa,  64,  98  N.  W.  580;  Stelfl  v.  Seibert,  128 
Iowa,  748,  105  N.  W.  328,  6  L.  E.  A.  (N.  S.) 
1186;  Wenger  v.  Thompson,  128  Iowa,  754, 
106  N.  W.  333;  Webb  v.  Webb,  130  Iowa, 
460,  104  N.  W.  438 ;  Scott  v.  Scott,  132  Iowa, 
37,  100  N.  W.  293;  Hoefliger  v.  Hoefllger, 
182  Iowa,  676,  107  N.  W.  312;  Luckey  v. 
McCray,  125  Iowa,  693,  101  N.  W.  516. 

2.  Testator  died  and  the  will  was  admitted 
to  probate  prior  to  the  adoption  of  the  Code 
of  1897.  At  the  time  of  the  probate  of  the 
will  the  statute  with  reference  to  the  wid- 
ow's distributive  share  read  as  follows: 
"Any  person  of  full  age  and  sound  mind  may 
dispose,  by  will,  of  all  his  property  except 
what  is  sufficient  to  pay  his  debts,  or  what 
is  allowed  as  a  homestead,  or  otherwise  giv- 
en by  law  as  privileged  property  to  his  wife 
and  famUy."  McClaln's  Code,  S  3522  (sec- 
tion 2322,  Code  1873).  "When  the  Interests 
of  creditors  will  not  thereby  be  prejudiced, 
a  testator  may  prescribe  the  entire  manner 
In  which  his  estate  shall  be  administered  on; 
may  exempt  the  executor  from  the  necessity 
of  giving  bond,  and  may  prescribe  the  man- 
ner in  which  his  affairs  shall  t>e  conducted 
until  his  estate  is  finally  settled,  or  until  bis 
minor  children  become  of  age."  McClaln's 
Code,  i  3610  (section  2406,  Code  1873).  "One 
third  in  value  of  all  the  legal  or  equitable 
estates  In  real  property,  possessed  by  the  hus- 
band at  any  time  during  the  marriage,  which 
have  not  been  sold  on  ej^ecution  or  any  other 
Judicial  sale,  and  to  which  the  wife  has  made 
no  relinquishment  of  her  right,  shall  be  set 
aiwrt  as  her  property  in  fee-simple,  if  she 
survive  him."  McClaln's  Code,  f  3644  (sec- 
tion 2440,  Code  1873).  "The  widow's  share 
cannot  be  affected  by  any  will  of  her  hus- 
band, unless  she  consents  thereto  wltuin  six 
months  after  notice  to  her  of  the  provisions 
of  the  will  by  the  other  parties  Interested  in 
the  estate,  which  consent  shall  be  entered 
on  the  proper  record  of  the  circuit  [district] 
court"  McClaln's  Code,  {  3650  (section  2452, 
Code  1873). 

PlAlnUffs  claim  that  the  devise  of  the  life 
estate  to  the  widow  was  not  inconsistent 
with  her  right  to  distributive  share  of  one- 
tblrd  in  the  entire  estate,  and  that  she  is  en- 
titled to  both  life  estate  and  distributive 
share  under  the  statutes  before  quoted.  That 
there  is  some  confusion  in  our  cases  constru- 
ing these  statutes  is  conceded.  The  underly- 
ing principle  Is  that  if  there  be  such  incon- 
sistency between  the  estate  devised  and  dis- 
tributive share  that  the  claim  to  the  devise  > 
and  to  distributive  share  will  defeat  some 
provision  of  the  will,  the  widow  cannot  have 
both,  but  must  elect  as  to  which  she  will 
take.  Manifestly  it  was  testator's  intent,  un- 
der the  second  paragraph  of  the  will,  to  give 
his  widow  a  life  estate,  or  rather  a  life  es- 
tate or  an  estate  during  her  widowhood,  and 
by  the  llf  tb^  sixth,  and  seventh  paragraphs  he 
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intended  that  npon  the  death  of  his  wife  the 
lands  be  sold,  and  at  least  $45  per  acre  of 
the  proceeds  thereof  was  to  be  divided  among 
all  his  children,  share  and  share  alike.  What- 
ever may  be  said  regarding  the  legal  effect 
of  these  last-named  paragraphs  of  the  will. 
It  is  clear  that  testator  contemplated  the  dis-. 
position  or  sale  of  all  his  real  estate  in  which 
his  wife  had  been  given  not  more  than  a  life 
estate  and  a  distribution  of  the  proceeds 
thereof.  To  give  the  widow  one-third  In  fee, 
in  addition  to  the  life  estate,  would  be  incon- 
sistent with  the  provisions  of  the  will.  In 
Snyder  v.  Miller,  67  Iowa,  261,  26  N.  W.  240, 
it  is  said,  regarding  a  like  sltnation:  "We 
cannot  adopt  the  claim  of  appellee's  counsel 
that,  in  the  direction  to  sell  the  real  estate 
in  the  seventh  paragraph,  and  In  the  disposi- 
tion of  the  residue  of  his  property  in  the 
sixth  paragraph,  the  testator  did  not  mean 
to  dispose  of  all  the  real  estate — all  of  the 
property — but  only  such  interest  in  it  as  he 
owned,  which  was  two-thirds;  the  one-third 
being  the  property  of  his  wife.  This  con- 
struction appears  to  us  to  be  strained  and 
unnatural.  He  plainly  directs  the  sale  of  the 
real  estate — the  land — and  not  any  interest 
in  the  land.  If  he  had  intended  to  direct  the 
sale  of  an  undivided  two-thirds  of  the  land, 
be  surely  would  have  so  stated." 

In  Parker  v.  Parker,  129  Iowa,  600,  106  N. 
W.  8,  we  said :  "The  controlling  principle  in 
all  of  the  cases,  whldi  have  allowed  the  wid- 
ow to  take  under  the  will  and  under  the  law 
at  the  same  time,  is  that  her  claim  is  not  In- 
consistent or  Incompatible  with  the  terms  of 
the  will.  With  this  thought  in  mind,  it  Is 
at  once  apparent  that  an  application  of  the 
rule  to  a  particular  case  depends  whoUy  up- 
on the  will  under  consideration  and  cannot 
be  controlled  by  cases  construing  wills  with 
different  provisions."  See  as  further  sustain- 
ing these  conclusions :  Daugherty  v.  Daugh- 
erty,  69  Iowa,  677,  29  N.  W.  778;  Warner  t. 
Hamlll,  134  Iowa,  279,  111  N.  W.  989;  Cain 
v.  Cain,  23  Iowa,  31.  Some  of  our  earlier 
cases  doubtless  announced  a  broader  rule 
than  this  court  is  now  willing  to  adopt,  as 
will  appear  from  some  of  the  opinions  just 
cited. 

Warner  v.  Hamlll,  134  Iowa,  279,  111  N. 
W.  939,  relied  upon  by  plaintiffs,  is  not  In 
point  There  was  no  direction  that  the  real 
estate  be  sold  as  in  the  instant  case,  and  the 
court  found  no  such  condition  of  repugnancy 
between  the  widow's  taking  distributive  share 
and  the  other  provisions  of  the  vrtll  as  to 
force  her  to  an  election.  In  that  case  we 
quoted  approvingly  from  Herr  t.  Herr,  90 
Iowa,  538,  58  N.  W.  897,  Daugherty  v.  Daugh- 
erty, 69  Iowa,  677,  29  N.  W.  778,  and  in  re 
Franke's  Estate,  97  Iowa,  704,  66  N.  W.  918, 
the  rule  which  we  now  adhere  to. 

Doubtless  the  court  in  construing  the  stat- 
utes found  in  the  Code  of  1873  did  not  at  all 
times  make  proper  distinctions  or  definitely 
preserve  the  lines  of  demarcation  between 
the  fact  questions  presented.    It  la  true  that 


ordinarily  speaking  there  Is  no  neceantry  In 
consistency  between  a  life  estate  in  all  of  tern- 
tator's  land  and  a  fee  to  one-third  thereof  in 
fee  simple.  That  is  to  say,  the  widow  nalgtat, 
in  ordinary  cases  under  Uie  old  statute,  take 
both  In  so  far  as  the  dalm  of  repugnancy  be- 
tween the  two  is  concerned,  but  she  conld  not 
take  both,  if  the  claim  of  distributive  share 
in  addition  to  the  devise  by  will  bad  the  ef- 
fect to  defeat  some  other  provision  of  the 
will.  That  testator  Intended  a  sale  of  tlie 
entire  estate  upon  the  death  of  his  wife,  and 
that  neither  she  nor  her  successors  sbonld 
have  any  part  of  the  proceeds  of  the  sale  or 
any  title  to  the  lands  remaining  at  her  death. 
is  too  clear  for  argument,  and  under  previ- 
ous holdings  the  widow  was  put  to  an  elecv 
tion  to  take  the  lands  described  during  life, 
or  80  long  as  she  remained  unmarried,  or  her 
dlstrlbnttve  share  under  the  statutes  ha^in 
referred. 

3.  Being  required  to  elect,  the  question  yet 
remains:  Did  she  elect  as  provided  by  the 
statutes  quoted,  or  has  she  so  conducted  her- 
self as  to  be  barred  of  her  right  to  distrlbn- 
tlve  share  by  reason  of  estoppel  or  election? 
This  again  Is  a  troublesome  question  apon 
which  our  previous  cases  are  In  some  confu- 
sion. The  general  rale  announced  by  onr 
previous  cases  is  that  to  estop  the  widow 
from  claiming  under  section  2452  of  the  CSode 
of  1873  there  must  be  a  strict  compliance 
therewith.  Bailey  v.  Hughes,  116  Iowa,  304, 
88  N.  W.  804;  Byerly  v.  Sherman,  126  Iowa. 
447, 102  N.  W.  167 ;  Jones  v.  Jones,  137  Iowa. 
385,  114  N.  W.  1066.  But  In  many  cases  It 
has  been  held  that  an  election  need  not  be 
In  writing,  although  it  must  in  some  manner 
be  made  of  record  in  the  probate  court.  Bal- 
dozier  v.  Haynes,  67  Iowa,  683,  11  N.  W.  651 ; 
Houston  V.  Lane,  62  Iowa,  291,  17  N.  W.  514. 
In  at  least  one  case,  to  wit,  Ooldizen  t.  Oold- 
izen,  107  lovra,  280,  77  N.  W.  1063,  a  widow 
was  estopped  by  conduct  from  olaiming  dis- 
tributive share,  although  consent  to  take  un- 
der the  will  was  not  entered  of  record.  See^ 
also.  Keep  v.  Koep,  123  N.  W.  174. 

No  attonpt  need  be  made  to  harmonlae 
these  cases,  for  the  record  shows  that  the 
widow  was  appointed  executrix  of  the  will  of 
her  husband,  and  that  she  filed  a  final  report 
in  the  probate  court  wherein  she  stated, 
among  other  things:  "That  under  the  terms 
of  the  will  she  was  entitled  to  all  the  real  es- 
tate during  her  lifetime  and  that  she  was 
given  all  the  personal  property  of  every  de- 
scription owned  by  deceased,  except  an  or- 
gan which  was  willed  to  the  daughters  of  her 
son  William.  *  •  •  That  the  debts  due 
by  deceased  and  which  she  was  required  to 
pay  by  the  terms  of  the  will,  she  would  re- 
port that  the  only  debts  owing  by  the  de- 
ceased were  as  follows:  •  »  ♦  All  of 
which  she  has  paid  together  with  the  costs 
of  administration.  •  •  •  More  than  two 
years  have  expired  since  pubUcatt(m  of  no- 
tice of  her  appointment  as  ^ecatrlx,  and  no 
other  claims  having  been  filed,  she  asks  that 
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her  actions  herein  be  approved  and  that 
■be  be  finally  discharged  and  her  bondsman 
released."  This  report  was  recorded  in  the 
probate  record  and  constituted  a  sufficient 
election  to  take  the  life  estate  in  Hen  of 
dower.  Pellliaarro  v.  Reppert,  83  Iowa,  497, 
50  N.  W.  19 ;  Craig  v.  Conover,  80  Iowa,  856, 
45  N.  W.  892 ;  In  re  Pranke's  Estate,  97  Iowa, 
704,  66  N.  W.  9ia  The  claim  of  estoppel  ar- 
gued by  appellees'  counsel  need  not  be  far- 
ther considered. 

4.  For  plaintiffs  it  is  strenuously  contend- 
ed, however,  that  nothing  passed  by  the  fifth 
and  subsequent  paragraphs  of  the  will  save 
an  option  In  Philip  to  purchase  the  lands  at 
545  per  acre  upon  the  death  of  the  widow, 
Elizabeth,  and  that  as  he  died  wlQiout  ex- 
ercising this  option  before  the  death  of  the 
widow,  this  right  of  purchase  did  not  pass 
to  his  representatives  or  successors,  and  that, 
In  so  far«as  the  real  estate  is  concerned,  it 
became  Intestate  property  and  passed  to  the 
widow  and  the  heirs  of  the  deceased  by  de- 
scent, and  not  by  purchase.  The  language 
of  the  will  Is  peculiar.  It  says  that  upon 
the  death  of  the  wife  the  son  Philip  shall 
have  the  land  at  fiS  per  acre,  the  proceeds 
to  be  divided  among  testator's  children,  share 
and  share  alike.  It  then  specifies  what  shall 
be  done  with  William's  share— that  is  to  say, 
it  is  to  remain  in  the  land  until  all  his  chil- 
dren become  of  age,  he  to  receive  the  inter- 
est thereon,  and  when  his  children  all  reach 
the  age  of  majority  he  is  to  be  paid  $300  and 
the  remainder  divided  among  his  children. 
Do  these  provisions  create  anything  more 
than  option  in  Philip  to  pnrchase?  They 
most  certainly  do,  for  the  proceeds  of  the 
sale,  to  a  certain  amonnt  per  acre,  were  dls- 
IMJsed  of  and  full  direction  given  as  to  tes- 
tator's desire  with  reference  thereto.  Even 
were  It  conceded  that  Philip  had  nothing 
more  than  an  option  to  purchase,  there  was 
nevertheless  a  disposition  of  the  proceeds  of 
a  sale  of  the  land  to  certain  named  benefi- 
ciaries, a  sort  of  equitable  conversion  of  the 
real  estate  into  personalty  for  the  benefit  of 
the  named  devisees  or  legatees,  which  a  court 
of  chancery,  If  not  a  probate  court  would 
protect  and  enforce,  although  Philip  should 
elect  not  to  purchase  or  fail  for  any  reason 
to  take  the  land  and  pay  the  purchase  price. 
Philip  undoubtedly  might  have  renounced 
bis  right  to  take  the  land;  but  this  would 
not  have  given  plaintiffs  any  title  thereto,  for 
the  reason  that  It  was  undoubtedly  charged 
with  a  trust  to  the  amount  of  the  named 
purchase  price,  if  nothing  more,  for  the  bene- 
fit of  the  parties  named.  In  so  far  as  plain- 
tifTs  case  is  concerned  this  thought  disposes 
of  it,  for  they  must  recover  upon  the  strength 
of  their  own  title,  and  not  on  the  weakness 
of  their  adversaries'.  The  original  plalntlflt, 
the  widow,  can  take  nothing  by  reason  of 
Philip's  failure  to  elect  before  his  death,  for 
the  reason  that  under  no  conditions  would 
she  be  entitled  to  any  of  the  proceeds  of  the 
land.    Again,  neither  she  nor  the  Interveners 


are  claiming  any  interest  under  the  fifth  or 
any  subsequent  paragraphs  of  the  will.  So 
much  as  to  plaintiff's  case  under  the  will. 

5.  The  trial  court  in  its  decree  fojfnd  "that 
the  defendants,  by  reason  of  the  devise  In 
the  will  of  Conrad  Mohn,  deceased,  to  Philip 
Mohn,  now  deceased,  have  a  vested  Interest 
in  the  lands  (d^crlbing  them)  upon  the  con- 
dition and  terms  expressed  in  the  fifth  para- 
graph of  said  will.  That  the  plaintiff,  Eliza- 
beth Mohn,  transferred  to  Philip  Mohn  her 
use  of  the  property  In  controversy  during  her 
life,  in  consideration  of  the  yearly  payment 
to  her  of  the  sum  of  $350.  Therefore  plain- 
tUTs  and  Intervener's  petitions  are  dismissed 
and  defendants,  as  widow  and  children  of 
Philip  Mohn,  deceased,  are  entitled  to  the  use 
and  occupancy  of  the  said  described  land,  so 
long  as  they  pay  to  Elizabeth  Mohn,  plain- 
tiff herein,  the  yearly  sum  of  $350,  and  said 
defendants,  upon  the  death  of  said  Elizabeth 
Mohn,  are  entitled  to  the  property  in  ques- 
tion absolutely  upon  their  paying  to  the  es- 
tate of  Conrad  Mohn,  deceased,  the  sum  of 
$45  per  acre." 

Plaintiffs  complain  of  that  part  of  the  de- 
cree finding  that  defendants,  as  representa- 
tives or  successors  of  Philip  Mohn,  -have  a 
vested  interest  in  the  land  subject  to  a  lien  or 
trust  in  favor  of  testator's  children  as  in- 
dicated in  the  fifth  paragraph ;  and  complain  ' 
of  the  finding  that  Elizabeth  Mohn  had  trans- 
ferred her  life  Interest  to  Philip.  The  widow, 
as  we  think.  Is  In  no  position  to  complain  of 
that  part  of  the  decree  giving  defendants  a 
vested  Interest  In  the  eetate,^  for  in  no  event 
would  she  be  entitled  to  more  than  a  life  es- 
tate in  the  land.  Interveners,  who  are  tes- 
tator's children,  may,  however,  complain  of 
that  part  of  the  decree  giving  defendants  a 
vested  estate  In  property,  provided  it  be 
found  that  nothing  was  given  Philip  save  an 
option  to  purchase,  which  he  alone  could  ex- 
ercise. In  that  event  doubtless  the  entire  es- 
tate, after  taking  out  the  life  estate  to  the 
widow,  passed  either  specifically  or  In  trust 
to  the  testator's  heirs,  share  and  share  alike. 
What  then  Is  the  nature  of  the  fifth  para- 
graph of  the  will  which  says  that  after  the 
death  of  the  widow  Philip  shall  have  the 
land  at  $45  per  acre,  the  proceeds  to  be  di- 
vided among  all  testator's  children,  share 
and  share  alike?  Of  course  in  one  sense  it 
was  optional  with  Philip  to  take  it  at  the 
expiration  of  the  life  estate.  All  devises  may 
be  said  to  be  optional.  In  re  Stone's  Estate, 
132  Iowa.  140,  109  N.  W.  4BS.  In  other 
words,  while  assent  of  a  devisee  to  an  appar- 
ently beneficial  devise  will  be  presumed,  he 
may  withhold  such  assent  and  renounce  the 
provision  made  for  him,  and  in  such  case 
no  Interest  passes  to  him.  A  beneficiary  is 
presumed,  however,  to  assent  to  the  provi- 
sions made  on  his  behalf,  especially  where 
they  are  beneficial  In  character. 

Now  therf»  is  no  doubt  In  our  minds  that 
testator  Intended  to  give  his  son  Philip  all 
the   real   estate   In   controversy   after   the 
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death  of  his  wife,  chaixed  with  lite  paymoit 
of  a  certain  amoant  to  each  of  testator'a 
children.  The  testimony  shows  that  Philip, 
before  hla  death,  accepted  this  devise  In  so 
far  as  he  could  do  so,  and  it  appears  that  be- 
fore he  died  the  devise  was  a  beneficial 
one,  and  that  the  land  was  worth  consid- 
erably more  than  the  charges  made  against 
it  by  the  testator.  The  decree  passed  by  the 
trial  conrt  provides  that  defendants  shall 
have  the  land  upon  paying  the  sum  charged 
Into  the  estate  of  Conrad  Mohn,  deceased. 
The  question  as  to  whether  they  shall  have 
any  of  It  back  Is  not  now  presented,  and 
defendants  are  not  complaining  of  the  fact 
that  they  are  required  to  pay  this  amount 
upon  the  death  of  the  widow,  as  is  indicated 
In  the  decree  hitherto  set  out  Plaintiffs  are 
not  complaining  of  the  amount  ordered  paid, 
but  they  say  that  nothing  passed  under  the 
will  save  a  personal  optitm  to  Philip,  which 
,  did  not  pass  to  his  successors.  As  we  have 
already  observed,  this  is  not,  in  our  opinion, 
the  correct  version  of  the  matter.  Of  course 
a  pure  option  under  our  holdings  does  not 
pass  to  the  optionee's  representatives  or  suc- 
cessors. Myers  v.  Stone,  128  Iowa,  10,  102 
N.  W.  507,  111  Am.  St  Rep.  180;  Conn  v. 
Tonner,  86  Iowa,  577,  68  N.  W.  820. 

To  this  general  rule  there  are,  however, 
some  exceptions  under  oar  statute  which 
need  not  be  noted  at  this  tlmei  It  must  be 
remembered  that  wills  are  given  a  little 
broader  construction  than  contracts  and  the 
fundamental  tenet  of  construction,  where  a 
will  is  Involved,  is  to  gather.  If  possible^  tes- 
tator's Intent  This  <mce  found  will  be 
given  force  and  effect  no  matter  what  the 
language  whereby  it  Is  expressed.  No  such 
formalities  are  generally  required  as  In  oth- 
er Instruments  of  purchase,  and,  save  for  a 
few  arbitrary  rules,  testator's  Intent  when 
once  discovered,  will  be  carried  out  In  this 
case^  as  will  be  noticed,  there  Is  no  gift 
over  In  the  event  Philip  should  elect  not  to 
purchase,  and  In  such  cases  it  Is  generally 
held  that  the  devise  In  such  language  as  ap- 
pears In  the  fifth  paragraph  simply  creates 
a  charge  upon  the  land  and  Is  not  a  condi- 
tion precedent  to  the  passing  of  title.  Allen 
T.  AUen,  121  N.  C.  328,  28  S.  E>.  613 ;  Woods 
T.  Woods,  66  N.  C.  420;  Wyckoff  v.  Wyckoff, 
40  N.  J.  Eq.  844,  25  Atl.  963;  Weller's  Es- 
tate, 160  Pa.  66,  32  AtL  101.  See,  also,  as 
bearing  upon  this  same  subject:  Wise's  Es- 
tate, 188  Pa.  258^  41  Atl.  526;  Lefevre's  Es- 
tate, 171  Pa.  404>  88  AU.  863;  Thompson  ▼. 
Hoop,  6  Ohio  St  480. 

In  Henry  v.  Grlffis,  89  Iowa,  648,  66  N.  W. 
670,  we  held  that  a  devise  somewhat  similar 
to  the  one  at  bar  creates  a  charge  upon 
the  land  in  the  hands  of  the  devisee.  To  the 
same  effect :  Woodward  v.  Walling,  31  Iowa, 
633.  See,  also,  Hanes  v.  Munger,  40  Ohio  St 
493;  Chase  v.  Warner,  106  Mich.  695,  64  N. 
W.  730;  Hunltyplllar  v.  Harrison,  59  Ark. 
453,  27  8.  W.  1004:  Gilbert's  Appeal.  86  Pa. 
847. 


'WtaUe  plaintiffs'  camaA  constantly  speak 
of  the  fifth  paragraph  of  the  will  as  cre- 
ating a  mere  option,  and  cite  authorities 
which  they  claim  support  such  view,  ■we 
think  their  real  contention  ia  that  the  estate; 
if  any,  received  by  Philip  was  a  oontlngeot 
remainder,  or  an  estate  upon  condition  pre- 
cedent performance  of  which  was  necessary 
to  the  vesting  of  any  estate.  None  of  the 
cases  cited  by  them  treat  such  languase  as 
Is  here  found  as  a  mere  option  to  purchase. 
Some  of  them  might  be  cited  in  support  of 
the  proposition  that  Philip  did  not  take  a 
vested  estate,  but  rather  a  contingent  or  con- 
ditional one;  but  the  better  authorities  seem 
to  hold  that  the  estate  created  by  the  lan- 
guage used  is  either  a  vested  remainder 
subject  to  a  charge  upon  or  trust  in  the 
land,  or  a  conditional  or  contingent  remain- 
der, the  condition  being  construed  to  be  a 
subsequent  one  not  suspending  tjie  vesting 
of  the  estate.  See  many  of  the  authorities 
heretofore  cited  and  x>artlcularly  Hanes  ▼. 
Munger,  40  Ohio  St  493,  and  Woodward 
V.  Walling,  81  Iowa,  633,  supra. 

Even  If  the  remainder  be  conditional  or 
contingent  upon  Philip's  paying  the  sum 
specified,  it  Is  generally  held  that  such  an  es- 
tate may  be  sold  and  will  also  pass  to  the 
devisee's  successors.  Cummlngs  v.  Steams, 
161  Mass.  506,  37  N.  E.  758.  A  conQngent 
remainder  may  be  devised  where  the  con- 
tingency 1b  one  of  event  and  not  of  poson. 
Ingllby  V.  Amcotts,  21  Beav.  685;  CoUins 
V.  Smith,  106  Oa.  525,  31  S.  E.  449;  Buck  t. 
Lantz,  49  Md.  439;  Lorlng  v.  Arnold,  15  B. 
I.  428,  8  Atl.  335 ;  aark  v.  Cox,  115  N.  a  93, 
20  S.  B.  176;  Kenyon  t.  See.  94  N.  Y.  563: 
Bamltz  V.  Casey,  7  Cranch,  469,  8  L.  £d. 
403;  Wlnslow  v.  Goodwin,  7  Meta  (Mass.) 
363.  Nothing  said  In  McClaln  v.  Capper,  98 
Iowa,  145,  67  N.  W.  102,  runs  counter  to 
these  views.  There  the  contingency  was  as 
to  person  and  not  as  to  event  Hadley  t. 
Stuart  62  Iowa,  267,  17  N.  W.  600.  also  sop- 
ports   the  views  heretofore  announced. 

In  so  far  as  the  proposition  now  before 
us  is  concerned  it  may  be  solved  by  the 
single  thought  that  Philip  elected  to  accept 
the  devise  before  his  death,  obligating  him- 
self and  his  heirs  to  pay  the  charges  against 
the  same.  Williams  v.  Nlchol,  47  Ark.  254, 
1  S.  W.  243 ;  Porter  t.  Jackson,  95  Ind.  210i, 
48  Am.  Rep.  704;  Gilbert  v.  Taylor,  148  N. 
T.  298,  42  N.  EX  713;  Brown  v.  Knapp,  79 
N.  Y.  136;  Case  t.  Hall,  62  Ohio  St  24,  38 
N.  B.  618,  25  L.  R.  A.  766;  Wydcoff  t. 
Wyckoff,  48  N.  J.  Eq.  118,  21  AO.  287.  Un- 
der our  rule,  however,  it  may  be  that  neither 
he  nor  his  successors  would  be  bound  for 
anything  more  than  the  value  of  the  prop- 
erty. Pitkin  v.  Peet  87  Iowa,  288,  54  N.  W. 
215^  But  that  point  need  not  now  be  de- 
cided. 

6.  The  last  and  only  other  point  In  the 
case  Is  the  correctness  of  the  finding  of  the 
trial  court  that  defendants  are  entitled  to 
immediate  possession  of  ths  land,  because  of 
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fbe  cUdm  that  Philip  Mohn  purchased  his 
mother's  life  es^te  before  his  death.  Thla 
finding  la  challenged  by  plaintiffs  upon  two 
grounds :  First,  because  the  testimony  does 
not  sustain  the  claim ;  and,  second,  because 
the  contract,  U  one  was  made,  Is  within 
the  statute  of  frauds  and  therefore  void. 
"We  are  constrained  to  hold  that  a  preponder- 
ance of  the  testimony  shows  a  purchase  of 
the  widow's  life  estate  by  Philip  Mohn  be- 
fore his  death,  and  that  he  took  possession  of 
and  made  Improvements  upon  the  land  re- 
lying upon  bis  contract  of  pnrcihase.  It  was 
also  agreed  that  Philip  should  pay  his  moth- 
er the  sum  of  S3B0  annually  until  her  death. 
In  consideration  of  the  conveyance  of  the 
life  estate  to  him.  This  amount  has  been 
paid  and  plaintiff,  down  until  the  death  of 
Philip,  made  no  claim  of  title  to  the  land. 
Something  like  six  witnesses  testify  to  such 
a  contract  and  while  the  widow  denies  It 
and  there  is  also  other  testimony  which 
tends  to  negative  any  such  agreement,  we 
believe  the  circumstances  point  strongly  to 
the  fact  that  such  an  agreement  was  made 
and  recognized  down  to  the  time  of  Philip's 
death.  After  that  John  Mohn,.  Philip's  ad- 
ministrator, assumed  control  of  and  rented 
the  land  and  shortly  before  the  commence- 
ment of  this  Buif,  as  we  understand  It,  the 
-widow  resumed  possession  thereof.  As  plain- 
tiffs did  not  plead  the  statute  of  frauds  or 
object  to  the  oral  testimony  offered  to  sus- 
tain the  alleged  contract,  we  might,  under  the 
doctrine  of  Crossen  v.  White,  19  Iowa,  111, 
87  Am.  Dec.  420,  Holt  t.  Brovm,  63  Iowa, 
822,  19  N.  W.  286,  and  In  re  Snyder,  138 
Iowa,  553,  114  N.  W.  615,  19  li.  R.  A.  (N.  S.) 
206,  and  other  like  cases,  refuse  to  consider 
that  question  in  Its  relation  to  the  case. 
Bnt,  passing  that  point,  we  think  the  testi- 
mony shows  such  a  change  in  the  possession 
of  the  farm  and  such  expenditures  made  by 
Philip  Mohn  during  his  lifetime  on  the  faith 
of  the  contract  as  takes  the  oral  agreement 
oat  of  the  statute.  It  will  be  remembered 
that  the  statute  does  not  apply  when  the  ven- 
dee has  taken  and  held  possession  of  the 
property  under  and  by  virtue  of  the  contract, 
er  when  there  is  any  circumstance  which,  by 
the  law  in  force  when  the  statute  was  pass- 
ed, would  have  taken  the  case  ont  of  the 
statute.    Code,  |  4022. 

Now,  the  testimony  shows  that  testator 
and  his  wife  lived  upon  the  farm  in  ques- 
tion before  testator's  death;  the  son  Philip 
living  wttta  them  and  managing  the  land. 


After  testator's  death  the  widow  lived  upon 
the  farm;  her  son  living  with  her  and  man- 
aging the  farm,  no  doubt  as  a  tenant  down 
to  near  the  time  of  his  (Philip's)  marriage. 
In  view  of  that  marriage  and  of  the  vridow's 
desire  to  leave  the  farm  and  move  to  town, 
the  contract  for  the  sale  of  her  life  estate 
was  entered  Into.  It  was  then  arranged 
that  the  widow  should  leave  the  farm,  that 
Philip  should  take  and  hold  possession  there- 
of, his  wife  becoming  bis  housekeeper  in 
place  of  his  mother,  and  that  he  should  pay 
the  mother  the  amount  agreed  upon.  Pursu- 
ant to  this  agreement  Philip  took  his  new 
wife  to  the  farm  and  he,  Philip,  made  snb- 
stantlal  and  valuable  Improvements  thereon 
and  treated  it  as  his  own  down  to  the  time 
of  his  death.  Elizabeth  Immediately  moved 
off  the  place,  took  her  furniture  therefrom, 
and  established  a  new  home  at  Lisbon. 
Philip  refurnished  the  house,  brought  his 
bride  thereto,  and  made  the  improvements 
already  Indicated.  These  facts,  as  it  appears 
to  us,  bring  the  case  within  the  exceptions 
to  the  statute.  Conceding  that  Philip  was 
in  possession  as  tenant  at  the  time  the  al- 
leged contract  was  made,  he  was,  neverthe- 
less,  in  joint  xraasession  with  his  mother ;  he 
was  in  fact  living  with  her  npon  the  farm. 
Plaintiff  desired  to  leave  the  farm  and  Phil- 
ip wished  to  take  his  new  wife  thereto.  In 
consequence  the  contract  was  made  and  the 
changes  already  indicated  occurred  in  the 
possession.  As  Philip's  possession  after  the 
making  of  the  contract  was  clearly  referable 
thereto,  there  was  such  a  taking  and  holding 
thereof  as  brings  the  case  within  the  excep- 
tion to  the  statute.  Moreover,  In  v|ew  of 
the  expenditures  made  by  Philip  on  the 
strength  of  the  contract  and  of  the  payments 
or  obligations  made  for  the  land,  it  would  be 
a  fraud  upon  Philip  or  his  successors  to 
allow  plaintiffs  to  rely  upon  the  statute. 
Gregory  v.  Bowlsby,  115  Iowa,  327,  88  N.  W. 
822,  S.  C.  126  Iowa,  588,  102  N.  W.  617. 

The  case  fairly  bristles  with  propositions 
of  law  and  fact,  and  upon  some  of  the  for- 
mer there  is  a  conflict  In  the  authorities. 
We  have  gone  through  It  in  the  light  of  our 
former  holdings,  and  where  we  have  no  rule 
already  established  have  announced  one 
which  we  believe  to  be  correct  on  principle 
and  sustained  by  authority,  with  the  result 
that  we  And  nothing  in  the  decree  of  the 
trial  court  of  which  plaintiffs  may  Justly 
complain. 

It  is  therefore  In  all  respects  affirmed. 
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MEMORANDUM  DECISIONS. 


AXDEILL  ▼.  TONNBSON.  (Snpi«m«  Oonrt 
of  Minnesota.  Jaly  1, 1910.)  Appeal  from  Di«- 
trict  Court,  Marshall  County;  Andrew  Orinde- 
land,  Judre.  Action  by  Osman  Azdell  against 
Thomas  Tonneson.  Demurrer  by  defendant 
overruled,  and  be  appeals.  Affirmed.  J.  li. 
Liobben,  for  appellant.  Julius  J.  Olson,  for  re- 
spondent. 

PEJR  CURIAM.  One  Osman  Azdell,  plain- 
tiff and  respondent,  brought  this  action  against 
defendant  and  appellant,  alleging  that  plaintiff 
owned  certain  land,  defendant  bad  recovered  a 
Judgment,  fully  described,  against  Osman  Ax- 
tell,  and  claimed  an  adverse  estate  or  interest, 
which  was  unfounded  in  fact  or  in  law.  The 
gist  of  defendant's  demurrer  was  tliat  "plain- 
tiff admits  that  [defendant]  has  a  claim,  and 
he  also  admits  Cbat  such  claim  ia  unfounded, 
both  in  fact  and  in  law."  Defendant,  there- 
fore, liad  no  lien,  and  plaintiff  was  entitled  to 
no  relief.  Tlie  similarity  in  the  names  "Az- 
dell" and  "Azteir  gave  rise  to  the  evil  of  which 
plaintiff  justly  and  properly  complained.  The 
demurrer  was  properly  overruled  by  tb«  court. 
Affirmed. 


HAWKINS  v.  GREAT  NORTHERN  RY. 
CO.  (Supreme  Court  of  Minnesota.  May  6, 
1010.)  Appeal  from  District  Court,  Ramsey 
County ;  Geo.  L.  Bunn,  Judge.  Action  by  Al- 
fred J.  Hawkins  a^inst  the  Great  Northern 
Railway  Company,  verdict  for  plaintiff.  From 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed.  M.  L.  Countryman,  for  ap- 
pellant    H.  A.  Loughran,  for  respondent 

PE3R  CURIAM.  The  onlv  question  present- 
ed in  this  case  is  whether  the  damages  award- 
ed plaintiff  by  the  jury  were  ao  excessive  as 
to  justify  this  court,  in  the  face  of  the  trial 
court's  approval,  in  setting  the  verdict  aside 
and  ordering  a  new  trial.  A  careful  consider- 
ation of  the  record  leads  to  an  affirmance.  A 
discussion  of  the  evidence  would  serve  no  use- 
ful purpose.     Order  affirmed. 


MESKAL  V.  iSOULEK.  (SniN^me  Court  of 
Minnesota.  July  1,  I&IO.)  Appeal  from  Dis- 
trict Court,  Lie  Sueur  County;  P.  W.  Morri- 
son, Judge.  Action  by  Frank  Meskal  against 
John  Soulek.  From  the  judgment,  plaintiff  ap- 
peals. Affirmed.  Chas.  C.  Kolars  and  C.  ^ 
McCarthy,  for  appellant  W.  C.  Odell,  for  re- 
spondent. 

PER  CURIAM.  This  action  was  brought 
for  the  purpose  of  dissolving  the  copartnerdiip 
existing  Between  appellant  and  respondent  In 
his  answer  respondent  also  prayed  that  an  ac- 
counting be  had  to  take  over  the  partnership 
affairs,  and  at  the  trial  the  parties  entered  up- 
on an  accounting,  and  without  objection  by  ei- 
ther party  an  investigation  was  had  with  re- 
spect to  the  proper  distribution  of  the  amount 
of  money  in  the  hands  of  the  receiver.  The 
court  found  ttiat  at  various  times  during  the 
ezistence  of  the  copartnership  respondent  had 
advanced  various  sums  of  money,  and  that  ai>- 
pellant  did  not  contribute  the  money  he  claiin- 
ed  to  have  advanced ;  and  the  court  distrib- 
uted the  money  in  the  hands  of  the  receiver  by 
giving  $1,048.54  to  respondent  and  $1,180.41 
to  appellant.  We  have  examined  the  record 
with  reference  to  the  suggestions  made  by  ap- 
pellant, and  are  of  opinion  tliat  the  evidence 


waa  snfDcient  to  sustain  the  findings  o(  fact 
and  the  case  does  not  require  an  extoided  anal- 
ysis of  the  evidence.     Affirmed. 


NATIONAL  BANK  OF  COMMBRCE  ▼. 
KIE3RSKI  et  al.  (Supreme  Court  of  Minne- 
sota. June  17,  1910.)  Appeal  from  District 
Court  Hennepin  County;  Andrew  Holt  Jodge. 
Action  by  the  National  Bank  of  Commeree 
against  Stanislaus  Kietski  and  others.  Verdict 
for  defendants.  From  an  order  (^nnting  a  new 
trial,  they  appeal.  Affirmed.  H.  A.  Jordan 
(Thomaa  Kneeland,  of  counsel),  for  appellants. 
Arthur  W.  Selover  and  Keith,  Evans,  Thomp- 
son &  Fairchild,  for  respondent 

PER  CURIAM.  Order  granting  a  new  trial 
on  the  ground  of  newly  discovered  evidence  held 
not  an  abuse  i»t  discretion.    Order  affirmed. 


SWEDISH-AMERICAN  NAT.  BANK  OP 
MINNEAPOLIS  v.  lANOQVlSr  et  ai.  (Su- 
preme Court  of  Minnesota.  May  6, 1910.)  Ap- 
peal from  District  Court  Hennepin  County: 
Frank  C.  Brooks,  Judge.  Action  by  the  Swed- 
ish-American National  Bank  of  Minneapolis 
ai^ainst  A.  W.  Undquiat  and  others.  Judgment 
for  plaintiff,  and  defendant  L.  H.  Bentley  ap- 
peals. Affirmed.  Ayers  ft  McDonald,  for  ap- 
pellant. F.  W.  Murphy  (Tbos.  Kneeland,  of 
counsel),  for  respondent 

PEIR  CURIAM.  Action  upon  a  promissoiy 
note,  in  which  defendant  Bentley,  an  indoiser. 
interposed  the  defense  that  his  codefendant 
Undquist^  maker  of  the  note,  had  paid  the 
same,  and  that  the  action  had  been  prosecuted 
in  the  interests  of  Lindqnist  On  motion  Of 
plaintiff,  the  court  lielow  struck  oat  the  answer 
as  sham.  Judgment  was  entered  as  demanded 
in  the  complaint  and  defendant  Bentley  appeal- 
ed. An  examination  ot  the  record  leaves  no 
doubt  of  the  correctness  of  the  order  strikinx 
out  the  answer.  The  sole  defense  interposed 
was  that  the  note  sued  on  had  l>een  -paid.  The 
showing  ot  plaintiff  in  support  of  the  motion  to 
strike  oat  is  clear  and  siMcific  tiiat  the  note  had 
never  lieen  paid,  affidavits  to  that  effect  beini; 
made,  not  only  by  the  officers  of  the  plaintiff, 
Irat  by  defendant  Lindqnist  himself;  wheiea^ 
defendant  Bentley  supports  the  defense  of  pay- 
ment by  a  statement  In  his  affidavit  that  he  be- 
lieves Lindquist  lias  paid  the  note.  TUs  belief 
Is  not  supported  by  any  tangible  evidence,  and, 
his  affidavit  expressing  his  t>elief  on  the  snb- 
ject  being  the  only  support  offered  in  behalf  of 
the  defense,  the  answer  was  properly  stricken 
out     Judgment  affirmed. 

VISTAUNBT  T.  CITY  OF  'jfUlEF  BIVER 
FALLS.  (Supreme  Court  of  Minnesota.  Mar 
20,  1910.)  Appeal  from  IMstrirt  Court,  Red 
Lake  County;  William  Watta,  Judge.  Action 
faw  Peter  L.  VisUnnet  against  the  city  of  Thief 
River  Falls.  Demurrer  to  the  complaint  ovet^ 
ruled,  and  defendant  appeals.  Affirmed.  0. 
Halvorson,  for  appellant  F.  A.  Grady,  for  re- 
si)ondent. 

PER  CURIAM.  PlainUtr  a  physician  and 
surgeon,  and  the  duly  qualified  health  commis- 
sioner for  the  city  of  lliief  River  Falls,  sought 
to  recover  a  named  sum  from  the  defendant 
city.  The  complaint  alleged  that  defendant 
was  indebted  to  plaintiff  in  that  sum  for  serv- 
ices rendered  as  sudi  health  coiomissioner  to 
defendant  at  its  instance  and  request  in  and 
about  the  qoaranUninf  and  disinfecting  of  ths 
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various  bnildings  in  the  city  containing  persons 
'wbo  suffered  from  contagious  and  infectious  dis- 
eaiies.  The  number  of  the  buildings  was  stat- 
ed. It  was  further  alleged  that  a  reasonable 
Talne  was  a  named  sum  per  building.  To  this 
complaint  the  defendant  demurred,  on  the 
ground  that  the  complaint  did  not  allege  facts 
sufficient  to  constitute  a  cause  of  action.  The 
court  overruled  the  demurrer.  This  appeal  was 
taken  from  that  order.  The  point  contended 
for  here  is  that  plaintiff  rendered  the  services 
while  acting  as  a  public  officer;  that  he  was 
entitled  to  a  salar;  only,  and  not  to  the  reason- 
able value  of  his  services.  The  complaint  did 
not  set  forth  that  the  salary  had  been  estab- 
lished by  the  city  council.  Wherefore  plaintiff 
could  not  recover.  "Where  no  salary  for  a  pub- 
lic officer  has  been  fixed  by  law.  none  can  be 
recovered."  28  Cyc.  455-400,  538,  540.  This 
court  has  had  frequent  occasions  to  discourage 
demurrers  of  this  kind,  inter  alia  because  they 
involve  the  decision  of  most  questions.  It 
might  easily  be.  In  such  a  case  as  the  case  at 
bar,  that  an  ordinance  had  been  passed  fixing 
plaintiffs  salary,  under  which  plaintiff  would 
be  entitled  to  recover.  On  proof  of  such  ordi- 
nance plaintiff  would  be  entitled  to  judgment. 
Such  an  ordinance  was  suggested  at  argument. 
No  reason  was  pointed  out  why  it  would  not 
have  entitled  plamtiff  to  judgment  on  its  prop- 
er proof.  It  may  appear  on  trial  that  there 
was  no  such  otdinance.  The  decision  of  the 
court  at  best  would  be  academical.  The  com- 
plaint in  question  is  of  a  form  not  infrequent- 
ly used,  and,  while  not  the  best  possible,  is,  we 
conclude,  sufficient  as  against  the  demurrer. 
Affirmed. 


STATE  ex  rel.  FARRER  v.  McINTOSII. 
(Supreme  Court  of  Minnesota.  Aug.  18,  1900.) 
On  petition  for  reargument  Denied.  For 
former  opinion,  see  100  Minn.  18,  122  N.  W. 
462. 

PER  CURIAM.  The  petition  for  reargument 
calls  attention  to  the  statement  in  the  opinion 
that  the_  statute  does  not  provide  that  county 
commissioners  shall  hold  office  until  their  suc- 
cessons  are  elected  and  qualified.  Section  419, 
Rev.  Laws  190.5,  does  so  provide,  but  was  over- 
looked in  writing  the  opi{iion.  'Hiis  inadvei^ 
tence,  however,  is  of  no  importance,  as  the  stat- 
ute is  ineffective.  We  discover  no  substantial 
reason  for  a  reargument,  and  the  petition  is 
denied. 


STATE  T.  JUGENIIEJIMER.  (No.  16,088.) 
((Supreme  Court  of  Nebraska.  May  20.  1910.) 
Error  to  District  Court,  Lancaster  County; 
Frost,  Judge.  Gus  A.  Jugenheimer  was  charg- 
ed with  a  violation  of  rules  of  the  excise  board. 
From  an  acquittal,  the  State  brings  error. 
Dismissed.  F.  M.  Tyrrell,  J.  M.  Stewart,  T. 
F.  A  Williams,  C.  0.  Flaasburg,  and  Leonard 


Flansbury,  for  the  State.    T.  J.  Doyle,  for  de- 
fendant in  error. 

PER  CURIAM.  The  city  attorney  of  the 
city  of  Ijncoln  and  the  coun^  attorney  of  Lan- 
caster counter  were  given  permission  to  file  a 
bill  of  exceptions,  transcript,  and  petition  in  er- 
ror for  the  purpose  of  reviewing  a  ruling  of  the 
district  court  of  Lancaster  county  construing 
rule  No.  24  of  the  excise  board  of  the  city  of 
Lincoln.  The  rules  of  the  excise  board  provide 
that  any  person  convicted  of  a  violation  of  any 
of  those  rules  shall  be  fined  not  less  than  $100 
nor  to  exceed  $200.  In  State  v.  Dudgeon,  83 
Neb.  371,  119  N.  W.  676,  we  held  that  the  po- 
lice judge  is  without  power  to  try  upon  the 
merits  any  case  involving  a  violation  of  the 
rules  of  the  excise  board  where  a  fine  exceed- 
ing $100  may  be  imposed,  but  that  he  should 
in  such  cases  sit  as  an  examining  magistrate. 
It  now  appears  that  the  police  judge  tried  the 
case  upon  the  merits  and  fined  the  defendant. 
The  defendant  appealed  to  the  district  court, 
wherein,  ui>on  a  further  trial  upon  the  merits, 
he  was  acquitted.  The  district  court,  upon  au 
appeal  from  a  judgment  of  the  police  judge,  is 
not  clothed  with  jurisdiction  to  try  a  case  not 
within  the  jurisdiction  of  the  police  jhdge  to 
determine,  and  the  superior  court  is  not  vest- 
ed with  original  jurisdiction  to  hear  and  deter- 
mine complaints  charging  a  violation  ot  the 
rules  of  the  excise  boara  of  the  city  of  Lin- 
coln. Its  judgment  in  the  premises  is  a  nulli- 
ty. At  no  time  during  the  progress  of  the  pro- 
ceedings in  this  court  have  counsel  directed  our 
attention  to  the  fact  that  the  district  court  was 
without  jurisdiction,  but  an  examination  of  the 
record  discloses  that  condition.  Under  the  cir- 
cumstances the  proceedings  shodld  be  dismiss- 
ed. State  V.  Gipeon,  85  Neb.  285,  123  N.  W. 
312.     Dismissed. 


ALLEN  et  al.  T.  ASHELL.  (Supreme  Court 
of  South  Dakota.  May  14,  1910.)  Appeal 
from  Circuit  Court,  Brown  County.  Action  by 
Hiram  A.  Allen  and  another  against  Bernard 
Asbell.  From  a  judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed.  Bmell  &  Morris,  for  appellant. 
Taubman  &  Williamson,  for  respondents. 

WHITING,  P.  J.  This  cause  is  before  ns 
upon  appeal  from  a  decree  of  the  circuit  court 
in  favor  of  the  plaintiff,  and  also  from  the  or- 
der of  said  court  denying  a  new  trial.  This 
cause  was  tried  in  the  circuit  court  before 
Judge  McCOY,  then  judge  of  the  circuit  court 
in  and  for  the  Fifth  judicial  circuit  of  this 
state,  but  now  one  of  the  judges  of  this  court. 
Judge  McGOT  being  disqualified  to  hear  this 
cause  upon  appeal,  and  the  said  appeal  having 
been  duly  considered  by  the  four  remaining 
members  of  this  bench,  and  they  being  equally 
divided  in  their  views  as  to  the  merits  of  the 
appeal  herein,  it  is  ordered  that  the  judgment 
of  the  lower  court  and  the  order  denying  a  new 
trial  herein  be,  and  the  same  are,  in  all  things 
affirmed. 
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ABANDONMENT. 

Of  domicile,  see  Domicile,  |  4. 

Of  particular  pertont  or  pertonal  relationt. 
Parent  or  child,  see  Parent  and  Child,  i  17. 

Of  particular  tpedet  of  property  or  right*. 

Condemnation  proceedings,  see  Eminent  Do- 
main, i  246. 

Railroad  right  of  way,  see  Railroads,  {  82. 

Rights  nnder  contract  of  sale,  see  Vendor  and 
Purchaser,  {  86. 

Street  or  highway,  sea  Highways,  |  79. 

ABATEMENT. 

Of  liquor  nnisanoe,   saa  IntozicatinK  liqaors, 

S  2*2. 
Of  nuisance,  see  Nuisance,  |  80. 

ABATEMENT  AND  REVIVAL 

n.  ANOTHER  AOTXOK  PENSIHQ. 

8  6.  Displacement  of  one  suit  in  partition  by 
another  held  improper.— Hawk  t.  Day  (Iowa) 
95.5. 

m.  DEFECTS  AKB  OBJEOTIOKB  AS 
TO  PARTIES  AND  PROCEEDINGS. 

§  27.  The  abatement  of  an  action  at  law 
for  want  of  proper  parties  must  be  determined 
by  the  rules  applicable  to  ordinary  proceedings. 
— Searles  v.  Northwestern  Mut.  Liife  Ins.  Co. 
of  Milwaukee  (Iowa)  801. 

ABDUCTION. 

n.   PROSEOirriON  AND  PVNISHKENT. 

Election  between  acta  proved,  aee  Criminal 
Law,  I  678. 

ABODL 

Domicile  In  general,  see  DomlcU«. 

ABSENCL 

Of  counsel,  ground  for  continuance,  see  Con- 
tinuance, I  20. 

ABSTRACTS. 

Of  record  on  appeal,  see  Appeal  and  Error,  || 
586-590. 

ABSTRACTS  OF  TITLE. 

Fees  of  abstractor  as  coats  In  action  to  foreclose 
vendor'a  lien,  see  Vendor  and  Purchaser,  I 
204. 

ABUniNG  OWNERS. 

Liabilities  to  assessments  for  public  improTe- 
ments,   aee   Municipal   Corporations,   gt   408, 

Rights  to  damages  for  injuries  from  public  im- 
provements,  see  Municipal  Corporations,  It 
am,  404. 


ACCEPTANCE. 

Of  benefits,  ground  of  estoppel  to  appeal,  ma 
Appeal  and  Error,  g  161. 

Of  dMication,  see  Dedication,  {  31. 

Of  deed,  see  Deeds,  |  208. 

Of  devise  or  legacy,  see  Wills,  {  717. 

Of  goods  sold,  see  Sales,  g  181. 

Of  performance  of  contract  for  public  improve- 
ments, see  Municipal  Corporations,  g  36o. 

ACCESSORIES. 

Acts  and  dedarationa  of  conspirators  and  co- 
defendants  aa  evidence,  see  Criminal  Law,  g 
428. 

ACCIDENT. 

Cause  of  death,  see  Death,  gg.  19,  64. 

Cause  of  loss  within  insurance  policy,  see  In- 
surance, gg  461,  457. 

Injuries  from  accidental  explosions,  see  ESz- 
plosivea,  g  9. 

ACCIDENT  INSURANCE 

See  Insurance,  gg  451,  457. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment; 
Release. 

ACCOUNT. 

See  Account  Stated. 

Accounting  by  executor  or   administrator,   aee 

Executors  and  Administrators,  g§  465-513. 
Books  of  account  as  evidence,  see  Evidence,  g 

354. 
Necessity  of  accounting  as  affecting  limitations, 

see  Limitation  of  Actions,  g  65. 
Settlement  of  balance  of  mutual  accounts,  see 

Compromise  and  Settlement 

ACCOUNT,  ACTION  ON. 

Admissibility  and  effect  of  accounts  and  books 
of  account  as  evidence,  see  Evidence,  g  354. 

Effect  of  stating  and  settling  accounts,  and  ac- 
tions on  accounts  stated,  see  Account  Stated. 

ACCOUNT  RENDER. 

Operation  and  effect  of  acoount  rendered,  se* 
Account  Stated. 

ACCOUNT  STATED. 

Set-off,  see  Set-Off  and  Counterclaim,  g  28. 

g  14.  Where  parties  holding  mutual  accounts 
agree  as  to  some  of  them,  leaving  others  for  ad- 
justment, an  action  may  l>e  maintained  on  an 
account  stated. — Ingle  t.  Angeil  (Minn.)  400. 

ACCRUAL. 

Of  right  of  action  or  defense  aa  atCectlng  limi- 
tation, see  Limitation  of  Actions,  gg  47-51. 

ACCUSATION. 

Of  crime,  indictment  or  information,  aee  In- 
dictment and  Information. 
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ACKNOWLEDGMENT. 

Operation  and  effect  of  admlasiona  aa  evidence, 
see  BKidence,  ||  211-261. 

ACQUIESCENCE. 

As  admission,  see  E)vidence,  §  220. 
In  location  of  boondary  line,  see  Bonndariea, 
148. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Accrual,  as  affecting  limitations,  see  Limitation 
of  Actions,  S|  47-51. 

Assignment  of  choses  in  action,  see  Assign- 
ments, {  24. 

Authority  of  attorney  as  to  commencement  and 
conduct  of  litigation,  see  Attorney  and  Client, 
{  891 

Bar  by  former  adjudication,  see  Judgment,  | 
500. 

Damages  recoverable,  see  Damages. 

Jadicial  admissions,  see  Evidence,  S  211. 

Judicial  notice  of  Judicial  proceedings  and  rec- 
ords, see  Eividenoe,  |  43. 

Jurisdiction  of  courts,  see  Courts. 

Laches,  see  Equity,  §  87. 

limitation  by  statutes,  see  Limitation  of  Ac- 
tions. 

Maiicions  actions,  see  Malicious  Prosecution. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
judicial  proceedings  and  records,  see  Evidence, 
1386. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival,  16. 

Restraining  action  at  law,  see  Injunction,  {  28. 

Right  to  trial  by  jury,  see  Jury,  f|  21-29. 

Statutes  relating  to  civil  remedies  and  proceed- 
ings as  depriving  of  property  without  due  pro- 
cess of  law,  see  Constitutional  Law,  Si  S0&- 
311. 

Action*  letween  partie*  in  partieuUtr  relation*. 
See  Attorney  and  Client,  f  166;  Landlord  and 

Tenant,  M  230,  231 ;   Master  and  Servant,  §§ 

42,  262-297. 
Corporation  and  corporate  officers  or  agents,  see 

Corporations,  f  319. 
Co-tenants,  see  Partition,  H  57-114. 
Heirs,  see  Descent  and  Distribution,  i  83. 
Mortgagor  and    mortgagee,    see   Mortgages,    || 

415-M>3. 
Principal  and  broker,  see  Brokers,  |  86. 

Actiont  ty  or  agmntt  particular  clatiet  of 
pertont. 

See  Carriers,  §S  105,  132-134,  230,  316-321.  347, 
408:  Corporations,  IS  319,  507,  668.  6G9;  In- 
fants, SS  72-116;  Landlord  and  Tonant.  J$ 
230,  231:  Master  and  Servant,  $§  2<;2-2!)7; 
Municipal  Corporations,  SS  402,  404,  81*j,  821 ; 
Partnership,  S  217;  Railroads,  SS  282,  350, 
351,  398,  441 ;  Street  Railroads,  SS  57,  113- 
118;   Theaters  and  Shows,  |  6. 

Assignees,  see  Assignments,  SjL13^138. 

Attorneys,  see  Attorney  and  Client,  S  166. 

Creditors  of  estate  of  decedent,  see  Executors 
and  Administrators,  S  283. 

Foreign  corporations,  see  Corporations,  SS  668, 
669. 

Foreign  insurance  companies,  see  Insurance, 
S  26. 

Foreign  railroad  company,  see  Railroads,  S  33. 

Insurance  companies,  see  Insurance,  SS  26,  802, 
828. 

Mortgagors  or  mortgagees,  see  Mortgages,  SS 
415-553. 

Officers  and  agents  of  corporations  in  general, 
see  Corporations,  S  319. 

Stockholders,  see  Banks  and  Banking,  S  49; 
Corporations,  S  269. 

Subscriptions  to  corporate  stock,  see  Corpora- 
tions, S  90. 

Sureties  on  bonds  of  executors  or  administra- 
tors, see  Executors  and  Administrators,  S  537. 


Taxpajrers,  see  Counties,  S  196. 
Telegraph    or   telephone   companies,    see  Tele- 
graphs and  Telephones,  SS  20,  60-74. 

Actions  relatinff  to  partictilar  species  of  prop- 

'    erty  or  estate*. 
See  Waters  and  Water  Courses,  SS  123,  126, 

179. 
Demised  premises,  see  Landlord  and  Tenant,  SS 

230,  231. 
Mortgaged  property,  see  Mortgages,  SS  415-{S3. 

Particular  oautet  or  ground*  of  action. 

See  Account  Stated;  Assault  and  Battery,  | 
88;  Bilk  and  Notes,  Si  468-525 :  Conspiracy. 
121:  Death,  SS  1&,  ©*;  Ftereible  Entry  and 
Detainer,  SS  6-29 ;  Fraud,  SS  47-65;  Frando- 
lent  Conveyances.  SS  278,  299;  Insurance,  SS 
624,  669,  802,  828:  libel  and  Slander,  iS  80- 
124:  Nuisance,  S  80;  Torts,  S  26;  Trespass, 
SS  25-69 ;  Use  and  Occupation. 

Bonds  of  executors  or  administrators,  see  Ex- 
ecutors and  Administrators,  S  537. 

Breach  of  contract,  see  Contracts,  SS  329-350. 

Breach  of  contract  for  exchange  of  property,  see 
EJxchange  of  Property,  S  8. 

Breach  of  contract  of  sale,  see  Sales,  H  369- 
384,  417,  418 ;   Vendor  and  Purdiaaer,  S  343. 

Breach  of  warranty  of  goods  sold,  see  Sales,  SS 
435-447. 

Cloud  on  title,  see  Quieting  Title. 

Compensation  of  attorneys,  see  Attorney  and 
Client,  S  166. 

Compensation  of  brokers,  see  Brokers,  S  86. 

Deceit,  see  Fraud,  $S  47-65. 

Delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  |  105. 

Delay  in  transportation  or  delivei7  of  live  stock, 
see  Carriers,  f  230. 

Drainage  or  discbarge  of  surface  waters,  see 
Waters  and  Water  Courses,  SS  123,  126. 

Injuries  at  railroad  crossings,  see  Railroads,  SS 
350,  351. 

Injuries  from  defects  or  obstructions  in  streets, 
see  Municipal  Corporations,  SS  816,  821. 

Injuries  from  flowage,  see  Waters  and  Water 
Courees,  S  179. 

Injuries  from  public  improvements,  see  Munici- 
pal Corporations,  SS  402,  404. 

Iiunries  from  sale  of  intoxicatimr  liquors,  see 
Intoxicating  Liquors,  SS  285,  312. 

Injuries  from  unlawful  mining,  see  Mines  and 
Minerals,  S  51. 

Injuries  to  animals  on  or  near  railroad  tracks, 
see  Railroads,  S  441. 

Injuries  to  licensees  or  tresiwssers  on  railroad 
property  in  general,  see  Railroads,  I  282. 

Injuries  to  passengers,  see  Carriers,  SS  316-321, 

Injuries  to  persons  attending  theaters  or  other 

places  of  public  amusement,  see  Tlieateis  and 

Shows,  S  6. 
Injuries  to  persons  on  or  near  railroad  tracks, 

see  Railroads,  S  398. 
Injuries  to  persons  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  SS  113-118. 
Injuries  to  servants,  see  Master  and  Servant,  K 

Liabilities  of  stockholders,  see  Banks  and  Bank- 
ing, S  49  i  Corporations,  S  260. 
Liquor   nuisance,   see   Intoxicating  Liquors,  S 

Loss  of  or  injury  to  goods  in  coarse  of  trans- 
portation, see  Carriers,  SS  132-134. 

Loss  of  or  injury  to  passenger's  baggage,  see 
Carriers,  \  408. 

Negligence  m  general,  see  Negligence,  SS  HI* 
139. 

Negligence  in  operation  of  railroad,  see  Bail- 
roads,  SS  282,  350,  351,  398.  441. 

Negligence  in  operation  of  street  railroad,  see 
Street  Railroads,  SS  113-118. 

Neglijgence  of  master,  see  Master  and  Servaot, 
SS  »32-297. 

Negligence  or  default  In  tranamission  or  de- 
livery of  telegraph  or  telephone  message,  see 
Telegraphs  and  Telephones,  SS  60-74. 
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Negligent  or  wrongfal  nse  of  sttset,  see  Monld-' 

pal  Corporations,  |  706. 
Noppavment  of  taxes  In  geneTal,  see  Taxation, 

U  585,  693. 
P^^M  money  on  sale  ot  goods,  see  Salea,  {| 

Recovery  of  possesBion  of  land  by  vendor,  see 
Vendor  and  Purchase^  |  299. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  {  341. 

Rent,  see  Landlord  and  Tenant,  |{  230,  281. 

Subscriptions  to  corporate  stock,  see  Corpora- 
tions, I  90. 

Usurious  contract,  see  Usury,  ti  113,  117. 

Wrongful  discharge  of  aerrant,  see  Master  and 
Servant,  {  42. 

Partioular  form$  of  action. 
See  Eljectment;    Forcible  Entry  and  Detainer, 
H  6-29:    Quieting  TiUe;    Replevin;    Tres- 
pass, ||  26-^. 

PmrtieuUr  form*  of  ipeoM  relief. 

See  Divorce;  Injunction;  Interpleader:  Man- 
damus; Partition,  f§  67-114;  Specific  Per- 
formance. 

Abatement  of  or  injunction  against  nuisance, 
see  Nuisance,  (  80. . 

Accounting  by  executor  or  administrator,  see 
Bxecntors  and  Administrators,  i{  611,  618. 

Alimony,  see  Divorce,  Sl  240,  286. 

Application  for  liquor  license,  see  Intoxicating 
Liiquors,  {{  75,  77. 

AsBewmient  of  damages  from  public  improve- 
ments, see  Municipal  Corporations,  |  402. 

Cancellation  of  instrument,  see  Cancellation  of 
Instruments. 

Condenmatlon  proceedings,  see  Eminent  Do- 
main, I  246. 

Confirmation  or  trial  of  tax  title,  see  Taxation, 
${805,809. 

Correction  or  setting  aside  of  tax  assessments, 
see  Taxation,  S§  492,  495. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title,  |  19. 

Enforcement  of  lien  for  price  of  land  sold,  see 
Vendor  and  Purchaser,  1|  273,  299^ 

Enforcement  of  mechanics'  liens,  see  Mechanics' 
Liens,  $  281. 

Enforcement  of  payment  of  claim  against  es- 
tate of  decedent,  see  Executors  and  Adminis- 
trators, I  283. 

Enforcement  of  taxes,  see  Taxation,  {{  685,  59S, 
658-690. 

Establishment  and  protection  of  easement,  see 
Easements,  |  61. 

Establishment  of  boundaries,  see  Boundaries,  U 
46-48.  " 

Establishment  of  drains,  see  Drains,  g{  36,  38. 

Establishment  of  highways,  see  Highways,  U 
21-66.  ••*=,,. 

Foreclosnie  of  mortgage,  see  Mortgages,  ||  415- 
553. 

Protection  of  attorney's  lien,  see  Attorney  and 
Client,  I  190. 

Quieting  title,  see  Quieting  Title. 

Reformation  of  instrument,  see  Reformation  ot 
Instruments. 

Removal  of  cloud,  see  Quieting  Title. 

Removal  of  public  officers,  see  Officers,  |  74. 

Sale  of  property  of  infant,  see  Ouardian  and 
Ward,  1 108. 

Setting  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers  in  general,  see  Fraud- 
ulent Conveyances,  ||  278,  299. 

Particular  proceeding*  in  action*. 

See  Appearance ;  Continuance ;  Costs  *  Deposi- 
tions ;  Dismissal  and  Konsuit j  Evidence ; 
Execution"  Judgment;  Jury;  Limitation  of 
Actions ;  Motions ;  Parties  ;  Pleading ;  Pro- 
cess ;    Stipulations ;   Trial ;    Venue. 

Assessment  of  damages,  see  Damages,  {t  216- 
217.      . 

Default,  see  Judgment,  U  131,  163. 


Salea  under  judgment,  order,  or  decree  of  court, 

see  Mortgages,  {(  634-563. 
Verdict,  see  Trial,  {{  837,  369.  t; 

Partioular  remedie*  in  or  incident  to  action*. 
See    Attachment ;     Injunction ;     Set-Off    and 
Counterclaim ;    Tender. 

Proceeding*  in  eeereiie  of  tpecial  or  limited 

iuritdiction*. 
Courts  ot  limited  jurisdiction  In  general,  iio 

Courts,  I  184. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equitv,  see  Equity. 
Suits  in  jnstices'   courts,   see  Justiees  of  t)re 

Peace,  {{  77-125. 

Review  of  proceeding*. 
See  Appeal  and  Error;  Certiorari;  Elxceptions, 
Bill  of:    Judgment,  i  342;    Justices  of  the 
Peaces  f  141;   New  Trial. 

XL  NATURE  AND  FORM. 

As   affecting  conclusiveness   of  judgment,   see 

Judgment,  8  645. 
Equitable  title  as  defense  to  action  for  forcible 

entry  and  detainer,  see  Forcible  Entry  and 

Detainer,  $  12. 
Proceedings  for  contempt  for  violation  of  in- 

jtinction,  see  Injunction,  |  230. 

I  26.  While  distlnctlonB  between  forms  «f 
action  are  abolished,  the  distinction  between 
actions  at  law  and  suits  in  equity  remains. — 
Searles  v.  Northwestern  Mut  Life  Ins.  Co.  of 
MUwaukee  (Iowa)  801. 

XZL  JOINDER,  8PUTTINO,  OONSOU- 
DATION,  AND  SEVERANCE. 

i  38.  The  petition  held  not  to  demand  dif- 
ferent and  independent  remedies,  but  to  merely 
seek  enforcement,  in  accordance  with  Code,  IS 
4297,  4298,  of  payment  by  foreclosure  of  a  con- 
tract of  sale  of  land. — Boynton  v.  Salinger 
(Iowa)  369. 

S  38.    Complaint  in  an  action  by  owner  of 

Sroperty  and  insurance  company  for  negligent 
estruction  of  the  property  by  fire  held  to  state 
a  cause  of  action. — Carlton  County  Farmers' 
Mut.  Fire  Ins.  Co.  v.  Foley  Bros.  (Minn.)  727. 

I  41.  Where  brokers  obtained  commissions 
and  also  a  secret  profit  in  the  exchange  of  real 
estate  by  fraudulent  representations,  plaintiff 
was  entitled  to  recover  both  In  assumpsit,,  under 
(3omp.  Laws,  I  10,421.— Hogle  ■  v.  lileyering 
(Mich.)  1063. 

i  60.  An  insurance  company,  which  had  pcdd 
a  loss,  could  join  with  the  owner  of  the  prop- 
erty in  suing  a  third  person  for  causing  the 
fire,  though  a  part  of  the  property  destroyed, 
for  which  recovery  was  sought,  was  not  in- 
cluded In  the  policy. — Carlton  County  Faimen* 
Mut.  Fire  Ins.  Co.  v.  Foley  Bros.  (Minn.)  727. 

rv.  ooBansNCEMEirr.  PROSEOTrnoN. 

AND  TERHINATION. 

Authority  of  attorney  as  to  commencement  and 
conduct  of  litigation,  tee  Attorney  and  Client, 
8  89. 

Ommencement  within  period  of  limitation,  s% 
Limitation  of  Actions,  {  119. 


ACTS. 


See  Statutes. 


ADEQUATE  REMEDY  AT  LAW. 

£}ffect  on  jurisdiction  Id  equity,  see  Equity,  1 48. 

ADJOINING  LANDOWNERS.      . 

See  Boundaries. 
Eiasements,  see  Easements. 
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ADJOURNMENT. 

Ot  eWtl  camea  in  general,  see  ConUnnanoe. , 


criminal   causes   in   eeneral,   see   Criminal 
0(  criminal  causes,  see  Oriminal  Law,  |  918. 

ADJUDICATION. 

Decisions  of  courts  in  general,  see  Courts,  ii 

8Shll2;    Judgment 
On.  inquisition  of  lunacy,  see  Insoae  Persons, 

I.2B- 
Operation  and  effect  of  former  adjudication,  see 
Judgment,  §|  980,  646,  736. 

ADJUSTMENT. 

Of  controrersy  by  parties,  see  Compromise  and 

l^nlement. 
01  loss  under  insurance  policy,  see  Insurance, 

I  576. 

ADMINISTRATION. 

Of  charity,  see  Charities,  |  38. 

Of  estate  of  decedent,  see  E^zecutors  and  Ad- 
ministrators. 

Of  public  finances,  see  Counties.  {  196 ;  Munici- 
pal Corporations,  §§  890,  004. 

Of  trust  property,  see  Trusts,  |{  196,  231. 

ADMISSION. 

By  insurance  commissioner  of  service  of  pro- 
cess, see  Insurance,  i  26. 

ADMISSIONS. 

See  Stipulations. 

As  eridence,  see  Criminal  Law,  |  410;  Evi- 
dence, U  211-261. 

ESstoppel  Sy  admissions  of  surviving  wife,  see 
Descent  and  Distribution,  (  62. 

In  pleadings,  see  Pleading,  §  214. 

To  prevent  continuance,  see  Continuance,  |  33. 

ADOPTION. 

Of  sUtntes,  see  Statutes,  U  49,  64. 

ADULTERATION. 

Begulatlon  of  manufacture,  sale,  and  use  of 
articles  of  food  or  drink  in  general,  see  Food. 

ADULTERY. 

See  Bigamy. 

{1.  In  a  prosecution  for  adultery,  evidence 
of  marriage  keU  eesentiaL— Purdy  v.  State 
(Neb.)  90. 

1 10.  Evidence  held  necessary  to  prove  that 
the  bonds  of  a  first  marriage  were  dissolved  be- 
fore Uke  second  marriage  toolc  place.— Purdy  v. 
SUte  (Neb.)  90. 

Ji  12.  It  is  prejudicial  error  to  refuse  to  per- 
t  d^endant  to  prove  that  the  first  wife  was 
alive  at  the  time  of  the  alle^  8ec<Hid  mar- 
riace,  and  is  still  the  lawful  wife  of  the  alleged 
husband.— Purdy  v.  SUte  (Neb.)  90. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  i  116. 

ADVERSE  CLAIM. 

Deteraglnation  of  claims  to  real  property,  see 

QuleUng  TlUe. 
To  real  property,   acqnIsiUon  or  assertion   by 

purchaser,  see  Vendor  and  Purchaser,  {  190. 


ADVERSE  POSSESSION. 

See  limitation  of  Aedona. 

Acquisition  of  water  rights  by  prescription,  see 
Waters  and  Water  Courses,  |  149. 

Adverse  possession  by  tenant,  see  Landlord  and 
Tenant,  i  66. 

Creation  of  easement  by  prescription,  see  Ease- 
ments. I  8. 

Establishment  of  highways  by  prescription,  see 
Highways,  |!  1-12. 

I.  MATVRE  AMB  BEQUI8ITES. 

(A)  Ae«alsltiOB  of  Rlskts  br  Preaeriptiaa 

iB  OeBeriil. 

I  7.  Limitations  will  not  run  in  favor  of  an 
occupant  of  land,  the  title  of  which  ia  in  the 
United  States,  as  against  the  entryman,  until 
the  latter  has  fully  performed  on  his  part— 
Kimes  v.  Libby  (Neb.)  869. 

(B)  DarBtlOB    BBd    ContiBBlty    •!    Poaaea- 

■iOB. 

I  43.  Adverse  jMMSession  of  successive  own- 
ers of  tract  adjoining  railroad  right  of  way 
held  not  to  be  tacked  to  complete  title  to  part 
of  right  of  way.— Sheldon  v.  Michigan  (>nt  B, 
Co.  (Mich.)  1056. 

(F)  Hostile  Charaeto*  of  PosbomIob. 

{  60.  A  mere  permissive  possession,  or  one 
consistent  with  the  title  of  another,  however 
long  continued,  can  never  ripen  into  a  title 
b.v  adverse  possession.— Jasper  Tp.  t.  Martin 
(Mich.)  437. 

i  63.  The  continued  occupation  of  property 
by  a  grantor  without  demand  by  the  grantee  for 
posKpstiou.  ia  not  adverse  to  the  latter's  title, 
but  in  sulrardination  thereto.^funkwitz  Real- 
ty &  Investment  Co.  v.  City  of  Milwaukee 
(Wis.)  642. 

I  63.  Grantor  held  to  continue  in  possession 
not  as  owner,  but  to  be  estopped  from  denying 
grantee's  title. — ^Munkwitz  Realty  &  Invest- 
ment Co.  r.  City  of  Milwaukee  (Wis.)  542. 

I  85.  Adverse  possession  Keld  to  l>e  strictly 
construed  with  every  presumption  in  favor  of 
the  true  owner.— Sheldon  v.  Michigan  Cent  B. 
Co.  (Mich.)  1056. 

ADVERTISEMENT. 

Advertising  brokers,  see  Brokers,  f  65. 
Proposals  for  contracts,  see  Municipal  Corpora- 
tions, i  831. 
Publication  of  process,  see  Process,  §  111. 

ADVICE  OF  COUNSEL 

Defense  to  action  for  mallcioos  prosecution,  sm 

Malicious  Prosecution,  {  21. 
Defense  to  liability  for  contempt  see  Contempt, 

AFFIDAVITS. 

See  Depositions. 

False  affidavit,  see  Peijnry. 

Parttottlar  proeeedinfft  or  parpose*. 

Aflldavit  of  prejudice  of  judge,  see  Judges,  i  51. 
Eligibility  for  nomination  for  office,  see  Elec- 
tions, I  126. 
New  trial,  see  Criminal  Law,  i  957. 
Verification  of  pleading,  see  Pleading,  |  290. 

AFFIRMANCE. 

Of  judgment  or  order  in  civil  actions  in  gtn- 
eral,  see  Appeal  and  Error,  i  1127. 

AFTER-ACQUIRED  TITLE. 

Amendment  of  pleading  to  set  up  title  in  eject- 
ment, see  Ejectment  {  76. 
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AGENCY. 

In  general,  aee  Principal  and  Agent 

AGREEMENT. 

8«e  Contract*. 

AGRICULTURL 

Caltivation  of  land  under  (arm  lease,  «ee  Land- 
lord and  Tenant,  |  1S9. 
I>Tainag«  of  landa,  lee  Drain*. 

ALCOHOLIC  LIQUORS. 

Regnlation  of  manufactnn,  nse  and  sale,  see  In- 
toxicating Iiiqaors. 

ALIENATION. 

Of  affections  of  husband  or  wife,  «ee  Husband 

and  Wife,  H  326,  333. 
Suspension  of  absolute  power  of  alienation,  see 

Perpetuities,  |  6. 

ALIMONY. 

See  Divorce,  H  240,  286. 

ALLOWANCL 

Of  alimony  or  counsel  fees  and  expenses  In  di- 
vorce proceedings,  see  Divorce,  §{  240,  286. 

Of  claims  against  estate  of  decedent,  see  Bx- 
ecuton  and  Administrators,  |  238. 

ALMANAC. 

Computation  of  time,  see  Time. 

ALTERATION. 

Of  geoRaphical  or  political  divisions,  see  Mu- 
nicipal Corporations,  1 88 ;  Schools  and  Sdiool 
Districts,  f  89. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

{  29.  Evidence  heU  not  to  show  that  erasures 
and  interlineations  in  a  contract  sued  on  were 
made  by  defendant,  or  with  his  knowledge  and 
consent.— Shea  v.  Cutler  (Iowa)  366. 

ALTERNATIVE  WRITS. 

See  Mandamus,  |  160. 

AMENDMENT. 

In  particular  remedies  or  tpecial  ivri*diation$. 
In  appellate  court,  see  Appeal  and  Error,  i( 

590.  1221. 
In  lower  court  after  remand  by  appellate  court, 

see  Appeal  and  Brror,  {  1201. 

Of  particular  act*,  inttruments,  or  proceedingi. 

See  Statutes,  |  141. 

Abstract  of  record  on  appeal,  see  Appeal  and 
Error,  J  590. 

Assessments,  see  Taxation.  {{  492,  495. 

By-laws  of  mutual  benefit  insurance  associa- 
tions, see  Insurance,  {  719. 

Irregularities  and  errors  at  trial,  see  Criminal 
Law.  {  805. 

Judgment,  see  Judgment,  |  301. 

Judgment  of  appellate  court,  see  Appeal  and 
Error,  |  1221. 

Motion  for  new  trial,  see  Criminal  Law,  |  1083. 

Pleading,  see  Pleadinj;,  !!  237-245. 

Pleading,  affectini;  limitations,  see  Limitation 
of  Actions,  i  180. 


Pleading  in  Justice's  court,  see  Justices  of  the 

Peace,  |  96. 
Tax  deed,  see  Taxation,  J  769. 
Verdict  or  findings,  see  Trial,  i  340. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANCIENT  DOCUMENTS. 

Admissibility  in  evidence,  see  Bvidenee,  f  372. 

ANGUISH. 

Element  of  damages  in  general,  see  Damages, 
{  66. 

Element  of  damages  in  actions  for  nodigence 
in  transmission  of  message,  see  Telegraphs 
and  Telephones,  |  68. 

ANIMALS. 

See  Fish;   Game. 

Carriage  of  live  stock,  see  Oarriers,  |  230. 

Injuries  from  frightening  animals  by  operation 

of  railroads,  see  Railroads,  i|  360,  £98. 
Injuries  to  animals  from  operation  of  railittads, 

see  RAllroads,  ||  411-441. 

ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellation of  Instmmenta. 

Of  letters  of  administration,  see  Bxecatoia  and 
AdministratorB,  §  82. 

ANSWER. 

In  general,  see  Pleading,  !S  08-149. 
Operation  and  effect  as  I4)pearance,  see  Appear- 
ance, I  0. 
To  interrogatories  to  jury,  see  Trial,  i  860. 

ANTI-TRUST  LAW. 

See  HonopoUea,  H  10-20k 

APPEAL  AND  ERROR. 

See  Certiorari ;   Bxoeptiona,  Bill  of ;   NewTliaL 
Costs  on  appeal  or  error  in  general,  tee  OMts, 

S{  256,  264. 
Remedy  by  appeal  or  writ  of  error  M  affecting 

tight  to  mandamus,  see  Mandamus,  |  4. 

Keviato  in  particular  oivit  aotiotu. 
For  divorce,  see  Divorce,  ||  178,  186,  286. 

Reviev)  in  tpeoial  proeeedingt. 
Application  for  judgment  for  drainage  aaseea- 

ment,  see  Drains,  I  90. 
Contempt  proceedings,  see  Contempt.  §  66. 
Probate  proceedings,  see  Wills,  {  330. 
To  establish  drain,  see  Drains,  |  36. 
To  prxKure  liquor  license,  see  Intoxicating  Uq- 

uoia,  S  76. 

fteinew  of  criminal  proteoutiont. 
See  Criminal  Law,  {{  1036,  1178;    Homicide, 

II  338,  340. 
By  habeas  corpus,  see  Habeas  Corpus. 

Review  of  proeeedingt  of  juaticet  of  the  peace. 
See  Justices  of  the  Peace,  |  141. 

I.  NATTJRE  AHD  FORM  OF  RZanBDT. 

I  14.  Final  judgment  issued  bv  the  district 
court,  in  compliance  with  a  mandate  from  the 
Supreme  Court,  cannot  be  appealed  from.— Kerr 
v.  McCreary  (Neb.)  299. 
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H.  HATUBE  AND   OBOmmS  OF  AP> 
PEIXATE   JUBISDICTION. 

Appeals  from  justices'  courts,  see  Justices  ot 
the  Peace,  |  141. 

m.  DECIBIOXB  BETXEWABLE. 

(B)  Nature,  Seepe,  and  Efleet  of  Dcelsloa. 

I  90.  An  order  setting  aside  a  judgment  and 
relieving  tlie  parties  from  a  stipulation  held  ap- 
pealable under  Rev.  Codes  1905,  $  7225,  subd. 
4— Northern  Pac.  Ry.  Co.  ▼.  Barlow  (N.  D.) 
233. 

{  103.  An  appeal  will  not  He  from  a  ruling 
on  a  motion  to  strike  and  for  a  more  specific 
statement— Barnes  t.  Century  Sav.  Bank  (Iowa) 
174. 

I  109.  When  a  blended  motion  Is  made  for 
a  new  trial  and  for  judgment  notwithstanding 
the  yerdict,  that  part  of  the  order  denying  the 
motion  for  judgment  is  not  appealable. — Hodge 
T.  Franklin  Ins.  Co.  of  Philadelphia  (Minn.) 
1098;  Same  y.  Mercantile  Fire  &  Marine  Ins. 
Co.  (Minn.)  1099. 

ZV.  BIOHT  OF  BEVIEW. 

(A)  Penoas  Batltted. 

t  150.  Testator's  widow  cannot  complain  of 
a  decree  living  a  vested  interest  in  land  in 
which  she  had  no  more  than  a  life  estate. — 
Mohn  V.  aiohn  (Iowa)  1127. 

'I  151.  On  appeal  to  the  circuit  court  to  de- 
termine the  question  of  sanrivorship,  the  dece- 
dent's administrator  h«ld  entitled  to  participate. 
—In  re  Parr's  Estate  (Mich.)  197. 

(B)  Batoppel,  'Waiver,  or  Aarreemeats  Af- 
feoUa«  Rlcht. 

Waiver  of  appeal  in  suit  for  divorce,  see  Di- 
yorce,  {  im 

I  161.  An  appeal  from  an  order  denying  a 
motion  to  vacate  a  judgment  will  not  be  dis- 
missed because  appellant  accepted  benefits  un- 
der the  judgment  prior  to  moving  to  vacate. — 
Wiemer  v.  Wiemer  (N.  D.)  1009. 

V.  PBE3EWTATIOK    AITO    BE8EBVA- 

TION  INX.OWEB  OOPBT  OF 

OBOUmS  OF  BEVIEW. 

Criminal   prosecutions,   see   Criminal   Law,   IS 
1086-1066. 

(A)  iBsnea  and  dacatioaa  la  I<o«rer  Goart. 

I  170.  Where  a  party  in  the  lower  court  did 
not  object  to  the  judgment  against  him  under 
circuit  court  rule  14,  he  could  not  attack  the 
constitutionality  of  the  rule  on  writ  of  error.— 
Selling  v.  Berger  (Mich.)  702. 

I  171.  Defendant  joining  issue  in  an  equi- 
table action  and  praying  affirmative  relief,  can- 
not on  appeal  question  jurisdiction  of  the  court 
in  equity.— Smith  v.  Nofsinger  (Neb.)  659l 

i  171.  Where  the  parties  in  the  lower  court 
tried  a  case  upon  a  certain  theory,  such  theory 
must  prevail  on  appeal. — Casey  v.  First  Nat. 
Bank  of  Nome  (N.  D.)  1011. 

I  173.  Where  breach  of  warranty,  and  not 
fraudulent  suppression  of  facts,  was  the  issue 
tried  in  an  action  on  a  t>enefit  certificate,  the 
verdict  cannot  be  attacked  on  appeal  on  the 
latter  ground.— Erickson  t.  Ladies  of  the  Mac- 
cabees of  the  World  (S.  D.)  259. 

(B)  Objections  and   Motloas,  and  Rnllnca 

Tliereon. 

Criminal  prosecution,  see  Criminal  Law,  §  1086. 

I  196.  The  case  being  tried  on  the  theory  of 
a  defense  having  l>een  pleaded,  held  defect  of 
die  answer  was  not  available  for  reversal.— Cox 
y.  Cline  (Iowa)  330. 


§  209.  Defendant's  failure  to  prove  payment 
of  taxes  subsequent  to  piaintifTs  tax  deed,  or 
that  defendant  or  his  grantor  were  the  holders 
of  the  patent  title  as  required  by  Code,  {  1445, 
held  fatal  to  judranent  for  defendant  though  not 
raised  at  the  trial— -Reed  v.  Doty  (Iowa)  151. 

i  215.  That  a  charge  is  structurally  imper- 
fect is  no  ground  for  reversal,  where  the  matter 
was  not  ^led  to  the  attention  ot  the  trial 
court — Zimmerman  t.  Burciiard-Hnlbort  Inv. 
Co.  (Minn.)  282. 

I  216.  Defendant  cannot  complain  that  more 
specific  instructions  were  not  given  where  none 
were  requested. — Colby  Bros.  &  Co.  ▼.  United 
Breweries  Co.  (Iowa)  348. 

i  222.  Where  no  exceptions  were  taken  to 
the  reasons  assigned  by  the  circuit  jndge  in 
denying  a  motion  for  a  new  trial  nor  to  the 
opinion  as  a  whole,  tiie  mling  cannot  be  con- 
sidered on  appeaL — Bowe  v.  Bregenaer  (Midi.) 
706. 

i  223.  An  objection  that  jndgment  was  not 
rendered  as  directed  cannot  be  first  raised  on  ap- 
peal.—Eeenan  y.  Johnson  (Minn.)  523. 

{  226.  Where  the  record  on  appeal  does  not 
show  that  an  alleged  error  in  inserting  costs 
in  the  judgment  was  brought  to  the  attention  of 
the  court  below,  it  cannot  be  reviewed. — Spence 
y.  City  of  Milwaukee  (Wis.)  22. 

(O)  Bzcepttons. 

Criminal    prosecutions,    see    Criminal   Law,   f 
1066. 

I  248.  The  Supreme  Court  will  not  consider 
any  ruling  of  the  trial  court  to  which  an  excep- 
tion is  not  duly  taken. — Barnes  v.  Century  Sav. 
Bank  (Iowa)  174. 

I  263.  Instructions  will  not  be  reviewed  if 
not  excepted  to  in  the  district  court— Walters 
V.  Village  of  Exeter  (Neb.)  868. 

S  263.  An  instruction  not  excepted  to  by  ap- 
pellant is  the  law  of  the  case,  and  binding.— 
Erick8<Hi  y.  Ladies  of  the  Maccabees  of  the 
Worid  (S.  D.)  269. 

I  263.  In  the  absence  of  exceptions  to  the 
charge  or  the  refusal  to  give  instructions,  the 
pie8unq>tion  is  that  such  instructions  were  given 
as  to  present  fully  and  fairly  the  issues.— Erick- 
son  V.  Ladies  of  the  Maccabees  of  the  World  (8. 
D.)  2591 

(D)  Motions  (or  Hew  Trial. 

I  294.  Party  defeated  in  action  at  law  can- 
not complain  that  the  judgment  is  not  supported 
by  the  evidence,  if  he  did  not  raise  the  question 
by  motion  for  new  trial. — State  v.  Farrington 
(Neb.)  91. 

(B)  Cases  and  4|neiitlonii  Reserved  or  Cor- 
tlfled. 

I  316.  Under  Code,  |  4110,  the  certification 
to  the  Supreme  Court  of  certain  questions  as 
to  the  admissibility  of  evidence,  without  certify- 
ing the  record  upon  which  the  questions  aroae, 
was  insufScient  to  authorize  a  review  thereof. 
—Frits  y.  Snider  (Iowa)  836. 

i  S16.  A  certificate  of  appeal  pursuant  to 
(>>de,  {  4110.  as  shown  by  the  abstract,  fceM 
to  comply  with  every  formal  requirement  of  the 
statute.— Salinger  y.  Western  Union  Telegraph 
Co.  (Iowa)  362. 

VX.  PABTIES. 

I  827.  Under  Code,  {|  2977,  2979,  a  husband 
fceid  a  necessary  party  to  an  appeal  in  an  ac- 
tion involving  homestead  rights,  so  as  to  require 
notice  of  appeal  to  be  servid  on  him  on  appeal 
^rthe  wife  alone.— Fullerton  v.  Hughes  (Iowa) 
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S  827.  On  appeal  to  the  ciniuit  court  In  a 
probate  proceedins,  held  within  the  discretion  of 
the  court  to  allow  an  attorney  to  represent  the 
administrator.— In  re  Parr's  Estate  (Mich.)  197. 

Vn.    REQtnSITES  AlfS  PR0CEEDIHO8 
FOR  TRANSFER  OF  CAITSE. 

'    <A)  Time   of  TaUns  ProeeedlBss. 

In  proceedings  to  establish  drains,  see  Drains^ 
§  36. 

(O  ParmcBt  of  Fees  or  Coato,  and  Boada 
or  Other  Seearltiea. 

liCTy  of  execution  instead  of  resorting  to  de- 
posit, see  Execution,  f  16. 

i  388.  Proper  procedure  to  obtain  money  de- 
posited with  the  court  on  appeal  in  lieu  of  the 
statutory  bond,  under  Rer.  Laws  1905,  {  4366, 
hetd  to  be  an  application  to  the  court  for  an 
order  directinft  its  application;  either  party 
having  the  right  to  apply.— Si>ear  t.  Johnson 
(Minn.)  402.  k  *— 

i  89L  Where  apj^llant  fails  to  serre  under- 
taking on  appeal  with  notice  of  appeal  as  re- 
quired by  Rev.  Codes  1906,  {  7220,  the  court 
may,  under  section  7224,  allow  him,  on  pay- 
ment of  terms,  to  furnish  a  new  undertaking.— 
Beddow  v.  Flage  (N.  D.)  97. 

(D)  Writ  at  Brror,  Cltatloa,  or  Hotlee. 

Filed  notice  as  part  of  records  of  case,  see 
Courts,  f  112. 

I  417.  Notice  of  appeal  not  addressed  to  clerk 
of  district  court,  but  served  and  filed  with  him, 
held  sufficient.— Bloom  v.  Sioux  City  Traction 
Co.   (Iowa)   909. 

I  430.  On  failure  of  an  appellant  to  serve 
notice  of  appeal  on  co-parties,  appellant  mav 
yet  be  heard  on  such  questions  as  do  not  af- 
fect the  rights  of  such  co-parties.— FuUerton 
T.  Hughes  (Iowa)  697. 

Via.  EFFECT   OF   TRANSFER  OF 

CAUSE  OR  PROCEEDINGS 

THEREFOR. 

Criminal   prosecutions,   see   Criminal    Law,    I 

1083. 
IMvorce  proceedings,  see  Divorce^  |  182. 

JL  RECORD  AND  PROOEEDINiaS  NOT 
nr  RECORD. 

Expenses  of  record  as  items  of  costs,  see  Costs, 

J  256. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  H  1087-1116. 

(A)  Matters  to  be  Blioini  br  Reoord. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  If  1087-1116. 

(B)  Scope  and  Contents  of  Record. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  1 1088. 

S  620.  Defendants'  petition  for  removal  of 
the  cause  to  a  federal  court  and  the  orders  re- 
moving the  case  and  remanding  it  to  the  trial 
court  are  a  part  of  its  record,  which  may  be 
made  a  part  of  the  record  on  api>eal.— Delash- 
mutt  V.  Chicago,  B.  &  Q.  R.  Co.  (Iowa)  3S9. 

(Q)  Keeeaelty  of  Bill  of  Bxeevtiona,  Oaae, 
or  Statement   of  Faeta. 

Making  and  filing  of  bill  of  exceptions,  see  Bx- 
ceptions,  Bill  of. 

(D)  Contenta,  Bfaklac,  aad  Settleateat  of 
Case  or  Statement  of  Faeta. 

f  560.  The  evidence  In  the  printed  case  must 
be  abridged  in  narrative  form,  in  view  of  Su- 
preme Court  Rule  6  (108  N.  W.  vl).— Oriffiths 
V.  Cretney  (Wis.)  875. 


I  674.  Where  the  evidence  in  proceedings  to 
correct  the  record  so  as  to  show  when  the  de- 
cree was  entered  was  not  certified  or  officially 
made  a  part  of  the  record  until  more  than  six 
months  after  the  hearing  of  such  proceedings, 
and  entry  of  the  order  correcting  the  record, 
plaintiers  abstract  of  evidence  on  his  appeal 
from  such  order  willl  be  stricken  from  the  rec- 
ord.—Manlou  V.  Brady  (Iowa)  801. 

(E)  Abatracta  of  Reeord. 

I  586.  Evidence  not  found  in  either  abstract, 
though  contained  in  the  original  record,  cannot 
be  considered. — Lothian  v.  Western  Union  Tele- 
graph Co.  (S.  D.)  621. 

§  590.  Where  appellees'  original  abstract  did 
not  contain  the  record,  and  it  did  not  appear 
until  appellants'  argument  that  a  part  of  the 
record  containing  a  petition  for  removal  to  the 
federal  court,  and  orders  of  removal  and  remand 
would  be  necessary  to  understand  the  questions 
presented  on  appeal,  appellee  could  amend  his 
abstract  by  embodying  therein  the  proceedings 
and  orders  for  removal. — Delashmntt  v.  Chicago, 
B.  &  Q.  R.  Go.  <Iowa)  859. 

(I)  Defeeta,    Objeetiona,    Amendmeat,   and 
Oorreotlon. 

Including  unnecessary  matter  in  record  as  af- 
fecting costs,  see  Costs,  |  256. 

(J)  Conelnslveneaa    and    BSeot,   Impeaeb- 
Ina:  and  ContradlctinK. 

t  662.  A  statement  in  appellee's  abstract  that 
appellant's  codefendant  was  not  served  with  no- 
tice of  appeal  will  be  taken  as  true:  appellant 
not  responding,  and  the  record  not  being  certi- 
fied.—FuUerton  V.  Hughes  (Iowa)  697. 

(K)  ftneatlonB  Presented  for  Review. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  i  1116. 

I  706.  Where  the  record  does  not  show  that 
the  court  was  requested  to  file  reasons  in  dis- 
posing of  the  motion  for  a  new  trial,  and  there 
IS  nothing  In  the  record  on  the  question,  the 
refusal  to  grant  a  new  trial  is  not  reviewable.— 
Boland  v.  Washtenaw  Home  Telephone  Co. 
(Mich.)  425. 

t  706.  An  order  correcting  the  record  so  as 
to  show  when  the  decree  was  entered  cannot 
be  reviewed,  and  will  be  affirmed  where  the 
evidence  in  such  proceedings  was  not  properly 
made  a  part  of  the  record.— Maniou  v.  Brady 
(Iowa)  801. 

XX.  ABBXONUENT  OF  ERRORS. 

I  739.  On  joint  assignment  of  error  to  re- 
fusal of  instructions,  they  will  be  examined  on- 
ly to  determine  whether  any  one  was  properly 
refused.— Walters  v.  Village  of  Exeter  (Neb.) 
868. 

Zn.  BRIEFB. 

I  757.  Where  the  statement  of  facts  is  not 
questioned  by  appellee,  the  Supreme  Court  will 
treat  it  as  correct.-/ren  Broek  v.  Jansma 
(Mich.)  710. 

f  770.  A  motion  to  strike  ai>pellee's  argument 
from  the  files  on  specified  nounds  held  without 
merit— Miller  v.  Kramer  (Iowa)  931. 

§  773.  Failure  of  appellant  to  serve  his  ar- 
gument within  the  time  required  bv  the  rules 
is  not  jnrlsdictioaal.— Salinger  v.  Westers  Un- 
ion Telegraph  Co.  (Iowa)  862. 

Zm.    DISKISSAI.,  WITHDRAW Ali^  OR 
ABANDONMENT. 

Appeal  In  suit  for  divorce,  see  Divorce,  |  178. 

{  792.  An  appeal  will  be  dismissed  upon  the 
court's  own  motion  where,  through  neglect  to 
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have  the  cause  advanced,  as  permitted  by  Su- 
preme Court  rule  S  (118  N.  W.  t)  a  decision 
would  not  affect  the  substantial  righta  of  the 
parties. — State  v.  Board  of  Sup'ia  of  Dodge 
County  (Neb.)  1004 

ZVX.  BEVIEW. 

Criminal   prosecutions,    see   Criminal    Law,   || 

1137-1178. 
Divorce  proceedings,  see  Divorce,  t  286. 
On  certiorari,  see  Certiorari,  |  68. 

(A)  Beove  and  Hxtent  in  General. 

Criminal    prosecutions,    see    Criminal    Law,    i 
1134. 

i  837.  An  opinion  of  the  trial  judge  will  not 
be  considered  as  explanatory  of  a  final  judg- 
ment—Boyle V.  Boyle  (N.  D.)  229. 

I  837.  On  appeal,  a  judgment  in  an  action 
begun  after  the  action  in  which  the  appeal  is 
taken  held  not  to  be  considered  to  affect  the  de- 
termination.—Mcintosh  V.  Bowers  (Wis.)  648. 

I  843.  Exclusion  of  evidence  held  to  present 
moot,  question  where  witness  established  his  in- 
competency to  testify.— Bloom  v.  Sioux  City 
Traction  Co.  (Iowa)  90». 

{  864.  The  reason  assigned  as  the  pound  for 
admitting  evidence  held  immaterial,  if  the  evi- 
dence is  competent.— Erickson  v.  Ladies  of  the 
Maccabees  of  the  World  (8.  D.)  256. 

i  864.  Where  a  jud^ent  of  the  lower  court 
dismissing  the  complaint  is  correct,  it  will  be 
affirmed  irrespective  of  the  grounds  upon  which 
die  judgment  below  was  based. — Minneapolis 
Threshing  Mach.  Co.  v.  Ashauer  (Wis.)  113. 

(B)  IntevIoentorT-,  Collateral,  and  Supple- 
mentary Prooeedinar*  and  <taestlons. 

I  870.  On  appeal  from  a  final  decree,  inter- 
locutory orders  to  which  exceptions  were  taken 
may  be  reviewed.— Miller  t.  Kramer  (Iowa) 
981. 

(O)  Parties  Bntltled  to  Allege  Error. 

Criminal  prosecutions,  see  Criminal  Law,  1 1137. 

(E)  PresnmpttoBB. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  li  1141, 1144. 

I  927.  In  reviewing  an  order  directing  a  ver- 
dict for  defendant,  the  evidence  must  he  con- 
strued most  favorably  to  plaintiff. — Boy  v. 
Bordas  (Mich.)  717. 

S  927.  Where  both  parties  moved  for  a  di- 
rected verdict,  and  no  material  evidence  was 
Introduced  by  defendant,  in  determining  the 
facts  upon  which  a  directed  verdict  for  plaintiff 
was  based,  plaintiff's  evidence  should  be  given 
its  full  probative  force  with  every  reasonable 
inference  required  to  sustain  the  trial  court's 
action. — Lothian  v.  Western  Union  Telegraph 
Co.  (8.  D.)  621. 

i  930.  The  court  held  not  authorized  to  set 
aside  a  verdict  which  included  interest,  on  the 
ground  that  interest  was  awarded  on  exem- 
plary damages. — Dunshee  v.  Standard  Oil  Ca 
(Iowa)  34:2. 

i  930.  The  court  on  appeal  must  assume  that 
the  jury  followed  the  instructions. — Stewart  T. 
Colfax  Consol.  Coal  Co.  (Iowa)  449. 

i  930.  Where  evidence  is  conflicting,  the 
court  will  presume  that  the  jury  adopted  the 
evidence  with  which  the  verdict  corresponds. — 
Kaist  V.  Dahl  (Neb.)  84. 

{  930.  The  court  on  appeal  held  not  author- 
ized to  assume  io  support  of  the  judgment  ren- 
dered on  a  special  verdict  that  the  court  found 
B  fart,  notwithstanding  St.  1898,  |  2S58m  as 
added  by  Laws  1907,  c.  346.— Kracxek  v.  Falk 
Co.  (Wis.)  30. 


I  931.  In  eqnity,  where  the  court  makes 
special  findings  and  omits  therefrom  some  fact 
condnsively  established,  essential  to  the  decree, 
the  fact  on  appeal  will  be  treated  as  tbouik 
found  by  the  court. — Lancaster  County  t.  Fiti- 
gerald  (Neb.)  141. 

I  936.  The  court,  on  appeal  from  the  over- 
ruling of  a  motion  to  retax  costa  of  the  report- 
er's transcript  of  the  evidence,  will  presume,  in 
the  absence  of  a  conclusive  showing  to  the  con- 
trary, that  the  lower  court  made  a  proper  rul- 
ing—Stewart T.  Colfax  Consol.  Cool  Co.  (Iowa) 

(F)  Diseretloa  of  Ijovrer  Cowrt. 

I  949.  Setting  aside  stipulation  held  an  abuse 
of  the  discretion  of  the  trial  court. — Northern 
Pac  By,  Ca  v.  Barlow  (N.  D.)  233. 

i  957.  Upon  review  of  a  court's  refusal  to 
open  a  default,  the  facts  will  be  examined  to 
determine  whether  the  default  should  not  be 
set  aside. — Citizens'  N^t.  Bank  of  Sisseton,  S. 
D.,  V.  Branden  (N.  D.)  102. 

{  9T7.  The  discretion  of  die  trial  court  as 
to  granting  a  new  trial  will  not  be  interfered 
with  on  appeal  in  the  absence  of  abuse. — ^Roger 
V.  King's  Crown  Plaster  Co.  (Iowa)  168. 

g  979.  An  application  for  a  new  trial  for  in- 
sufficiency of  evidence  is  addressed  to  the  sound 
discretion  of  the  trial  court. — Casey  ▼.  First 
Nat  Bank  of  Nome  (N.  D.)  lOU. 

(O)  ancBtlOBS  of  Pact.  Terdleta,  and  Ftad« 
Ins*. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  {  115& 

I  9M.  The  credit  to  be  given  the  testimony  of 
a  defendant  is  a  question  for  the  jury. — Elliott 
v.  Bobbins  (Minn.)  65. 

{  997.  The  ruling  of  the  trial  court  in  sub- 
mitting a  question  of  fact  to  the  jury,  where 
the  sufficiency  of  the  evidence  is  in  doubt  will 
not  be  disturbed.— Forszen  v.  Hurd  (N.  D.) 
224. 

I  997.  The  court  in  passing  on  the  mling  of 
the  trial  court  tiiat  the  evidence  presented  no 

auestion  for  the  jurjr  should  give  weight  to  the 
eciflion  of  the  trial  judge  who  saw  the  witness- 
es.—Demark  V.  Milwaukee  Electric  Ry.  &  light 
Co.  (Wis.)  la 

I  999.  A  jury  finding  on  an  issue  of  tact  is 
conclusive  on  appeal.— Seddon  v.  Western  Union 
Telegraph  Co.  (Iowa)  969. 

I  1001.  In  on  action  to  recover  an  amount 
claimed  to  have  been  overpaid  for  beer  pur- 
chased, whether  all  of  the  kegs  sold  measured 
short  as  claimed  held  a  jury  question.— Colbv 
Bnw  &  Co.  V.  United  Breweries  Co.  (Iowa)  348. 

I  lOOL  Testimony  held  required  to  be  con- 
strued most  favorably  in  support  of  a  verdict 
— Houlette  &  HUIer  v.  Amts  (Iowa)  796. 

I  1002.  A  verdict  on  confiicting  evidence  win 
not  ordinarily  be  reversed.— Galucha  v.  Naso 
(Iowa)  146 ;  Uhlich  v.  Chicago,  B.  &  Q.  B.  Go. 
(Neb.)  80;  Walters  v.  Village  of  Exeter,  868; 
Erickson  v.  Ladies  of  the  Maccabees  of  the 
World  (S.  D.)  259. 

t  1002.  Where  the  evidence  is  conflicting,  the 
court  on  appeal  will  not  disturb  the  finding  of 
the  jury,  though  on  the  evidence  they  them- 
selves might  have  decided  differently. — ^Knapp 
V.  Brotherhood  of  American  Teomen  (Iowa) 
336. 

8  1003.  The  weight  of  evidence  is  for  the 
jury.— In  re  Parr's  Estate  (Mich.)  197. 

I  1004.  Where  In  a  personal  Injury  action. 
the  court  reduced  the  damages  on  the  ground 
that  the  jury  misconceived  the  measure  of  dam- 
ages.  the  court  on  appeal  would  permit  the  re- 
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dneed  veidict  to  atand.— Welsh  y.  Tri-Oty  R7* 
Co.  (Iowa)  1118. 

f  1004.  l%e  qnestion  of  damages  in  a  libel 
action  will  not  oe  disturbed  on  appeal  unless 
dearly  ezcessiTe.— Dennison  ▼.  Daily  News  Pub. 
Co.  (Neb.)  764. 

S  1004.  In  an  action  for  breach  of  contract 
to  buy,  there  being  a  conflict  in  the  evidence, 
tlie  Buui  to  be  awarded  is  for  the  jury,  and  its 
verdict  cannot  be  disturbed  by  the  Supreme 
Court.— Olson  y.  Rydl  (S.  D.)  587. 

§  1005.  On  a  verdict  on  conflicting  evidence, 
the  Supreme  Court  will  not  disturb  an  order 
denying  a  new  trial.— Casey  v.  Ficst  Nat.  Bank 
of  Nome  (N.  D.)  1011. 

i  1008.  Refusal  of  proposed  findings  of  fact 
by  the  trial  court  is  not  subject  to  review  on 
a  writ  of  error. — Hogle  v.  Meyering  (Mich.) 
1063. 

i  1008.  In  an  action  at  law  tried  to  the 
court,  ita  findings  are  entitled  to  the  same 
-weight  as  a  verdict. — National  Bank  of  Ash- 
land y.  Cooper  (Neb.)  656. 

§  1008.  A  trial  court's  findings,  though  not  as 
controlling  as  a  verdict,  must  stand,  unless  the 
evidence  clearly  preponderates  against  them. — 
Centerville  Tp.  y.  Jenter  (S.  D.)  675. 

§  1011.  On  a  question  of  fact  as  to  one's  in- 
tention to  change  his  domicile,  the  finding  of 
the  trial  court  (m  conflicting  evidence  is  con- 
claaive. — Sullivan  y.  Kenney  (Iowa)  349. 

S  1011.  Findings  of  coort  as  to  topography 
of  locality  held  entitled  to  great  weight,  where 
it  viewed  the  same. — Shavllk  v.  Walla  (Neb.) 
376. 

§  1011.  Where  evidence  is  conflicting,  the 
judgment  in  a  case  tried  by  the  court  will  not 
be  set  aside  unless  clearly  wrong. — National 
Bank  of  Ashland  v.  Cooper  (Neb.)  656. 

S  1012.  Unless  there  is  a  clear  preponderance 
against  findings  of  the  lower  court,  they  will 
be  sustained.— Jones  y.  Subera  (S.  D.)  253. 

i  1012.  Code  Ciy.  Proc.  |  463,  held  not  to 
entitle  the  Supreme  Court  to  determine  an  is- 
aae  upon  the  weight  of  evidence,  as  a  trial 
court  may  do,  but  the  Supreme  Court  will  only 
reverM  where  there  is  a  clear  preponderance 
against  the  trial  court's  finding. — Spackman  y. 
Gross  (S.  D.)  389. 

f  1018.  A  finding  of  the  amount,  of  damages 
Acid  supported  by  evidence  and  conclusive  on 
appeal. — L.  Stmebing  Co.  v.  Merchants'  Des- 
patch Transp.  Co.  (Wis.)  21. 

{  1016.  Where  evidence  is  not  conclusive, 
refusal  of  motion  for  judgment  notwithstand- 
ing the  verdict  and  a  grant  of  a  new  trial  will 
not  be  disturbed.— Byrne  v.  Great  Northern  By. 
Co.  (Minn.)  627. 

I  1024.  The  Supreme  Court  held  not  justi- 
fied in  reversing  the  trial  court  upon  a  question 
of  fact  raised  on  a  motion  to  open  a  default. — 
Citizens'  Trust  &  Savings  Bank  v.  Zenor  (S.  D.) 
245. 

(H)  Harmless   Error. 
See  New  Trial,  {  41. 
Criminal   prosecutions,   see  Criminal    Law,   U 

1163,  1172. 

i  1026.  An  amendment  to  a  petition  to  cor- 
respond with  the  decree  not  being  to  the  prej- 
adice  of  defendants,  held,  that  they  could  not 
complain.— Olson  v.  Hanika  (Neb.)  1005. 

I  1083.  A  defeated  party  is  not  prejudiced 
by  an  instruction  which  requires  of  the  success- 
ful party  a  stronger  showing  than  is  necessary 
for  a  recovery.— TnSree  v.  Saint  (Iowa)  373. 

{  103S.  Where  an  objectionable  instruction 
was  not  prejudicial  to  defendant,  the  fact  that 


it  was  inconsistent  with  another  correct  in- 
struction was  also  not  prejudicial  to  defendant. 
— Bayles  v.  Savery  Hotel  Co.  (Iowa)  808. 

§  1038.  In  an  action  for  injuries  to  a  serv- 
ant, an  instruction  on  vice  pnncipal,  requiring 
that  the  latter  must  have  authority  to  hire  and 
discharge  men,  and  direct  what  work  they 
should  do,  and  where  and  how  they  should 
work,  held  not  prejudicial  error. — ^Bayles  v. 
Savery  Hotel  Co.  (Iowa)  806. 

S  1033.  In  an  action  for  injury  to  an  em- 
ploy4,  the  refusal  of  a  correct  instruction  held 
to  be  without  prejudice  to  the  complaining  par- 
ty.—Schumacher  V.  Tnttle  Press  Co.  (Wis.)  46. 

i  1044.  Any  error  in  refusing  to  direct  the 
referee  to  take  proof  on  a  certain  question 
could  not  have  prejudiced  defendants,  where 
the  referee  received  defendants'  evidence  there- 
on and  the  court  considered  it. — Griffiths  v. 
Cretney  (Wis.)  875. 

i  104S.  Where  the  court  did  not  rule  on  ob- 
jection to  a  leading  question,  but  asked  a  prop- 
er one,  which  witness  answers,  held,  there  was 
no  error  to  be  complained  of. — Dow  v.  Des 
Moines  City  Ry.  Co.  (Iowa)  918. 

i  1048.  Wife,  admitting  liability  except  as 
to  amount,  held  not  prejudiced  by  cross-exami- 
nation of  her  husband  as  an  adverse  party  as  to 
financial  transactions  between  them. — Chas. 
Wilkina  Sc  Co.  v.  Sublette  (Minn.)  1089. 

§  1050.  In  an  action  for  assault  and  battery, 
error  in  allowing  certain  hearsay  testimony  held 
prejudicial.— Pratt  v.  Hamilton  (Mich.)  196. 

§  1050.  Error,  if  any,  in  the  admission  of 
evidence  to  aid  in  the  construction  of  a  will, 
held  harmless  where  the  court  properly  inter- 
preted the  will.— Bock  v.  Zimmerman  (S.  D.) 

{  1051.  It  is  not  reversible  error  to  admit 
in  evidence  a  written  contract  when  its  sub- 
stance is  already  in  evidence,  and  the-  record 
contains  no  contradiction  thereof. — Hetzel  v. 
Lyon  (Neb.)  997. 

'  {  1053.  Admission  of  evidence  on  an  issue 
not  submitted  to  the  jury  held  harmless. — Cox 
v.  Cline  (Iowa)  330. 

I  1053.  In  an  action  for  mining  coal  under 
land  reserved  from  a  sale  of  the  coal  under 
a  tract,  the  error  in  admitting  certain  evidence 
held  not  prejudicial,  in  view  of  the  instructions. 
—Stewart  v.  Colfax  ConsoL  Coal  Co.  (Iowa) 
449. 

I  1(^.  In  a  civil  damage  action  on  the 
bond  of  a  saloon  keeper,  the  exclusion  of  cer- 
tain evidence  held  not  prejudicial  error. — Pil- 
kins  V.  Hans  (Neb.)  864. 

S  1056.  Error,  if  any,  in  excluding  evidence 
is  not  reversible,  where  the  findings  would  still 
be  based  upon  a  sufficient  failure  of  proof.— 
Jones  V.  Subera  (S.  D.)  253. 

{  1058.  In  an  action  for  damajjes  to  crops, 
any  error  in  the  exclusion  of  a  pnce  list  which 
gave  the  price  of  plants  the  same  as  testified 
by  plaintifF  was  without  prejudice  to  defend- 
ant—Tretter  V.  Chicago  Great  Western  Ry. 
Co.  aowa)  339. 

I  1060.  Remarks  of  plaintiff's  attorney  in  his 
argument  held  not  ground  for  reversal. — Zim- 
merman y.  Burchaid-Hulbnrt  Inv.  Co.  (Minn.) 
282. 

I  1062.  Where  damages  are  sought  for  two 
causes,  for  one  of  which  defendant  is  clearly  not 
responsible,  and  a  general  verdict  is  returned 
for  plaintiff,  a  new  trial  should  be  awarded. — 
Watters  v.  City  of  Omaha  (Neb.)  308. 

||  1064.  In  an  action  by  a  broker  for  com- 
missions, the  instructions  held  not  so  conflict- 
ing fls  to  justify  a  reversal  of  the  judgment. — 
Tiiffree  v.  Saint  (Iowa)  373. 
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I  1064.  A  Jadgment  will  not  be  reTersed  on 
acconnt  of  incorrect  instructions,  where  the 
jury  could  not  have  misunderstood  the  law. — 
Searles  t.  Northwestern  Mut.  Life  Ins.  Oo.  of 
Milwaukee  (Iowa)  801. 

{  1064.  In  an  action  on  a  contract  for  driv- 
ing a  well,  a  charge  held  not  prejudicial.— Sny- 
der T.  Crescent  Milling  Co.  (Minn.)  822. 

(I)    Brror  'Waived  ia  Appellate  Court. 

Criminal   prosecutions,    see    Criminal    Law,    { 
117& 

I  1078.  Where  no  objection  was  made  as  to 
the  instructions  in  the  Supreme  Court,  they 
must  be  treated  as  stating  the  law  of  the  case. 
—Colby  Bros.  &  Co.  t.  United  Breweries  Co. 
(Iowa)  S4S. 

8  1078.  On  appeal  from  the  district  court  to 
the  Supreme  Court,  an  assigned  error  is  waived 
where  not  discnssed  in  the  brief.— Westman  v. 
Carlson  (Neb.)  617. 

I  1078.  An  assignment  of  error  may  be  re- 
sided as  abandoned,  where  not  argued  either 
in  appellant's  brief  or  orally. — Olson  T.  Rydl 
(S.  D.)  587, 

(K)  SnbseaneBt  Appeal*. 

I  1097.  A  decision  on  a  former  appeal  of  a 
question  of  law  is  thereafter  the  law  of  the  case. 
— Lancaster  County  v.  Fitzgerald  (Neb.)  141. 

i  1097.  A  decision  on  former  appeal  is  there- 
after the  law  of  the  case  on  a  second  appeal. — 
Watters  v.  City  of  Omaha  (Neb.)  308. 

§  1099.  Evidence  reviewed  on  a  former  ap- 
peal, where  substantially  the  same  on  a  sub- 
sequent appeal,  will  not  be  again  reviewed.— 
Dennison  t.  DaUy  News  Pub.  Co.  (Neb.)  764. 

8  1099.  Where  a  judgment  is  reversed  for 
want  of  evidence,  on  second  appeal  on  the  same 
evidence,  its  sufficiency  will  not  be  reviewed. — 
Benson  v.  Peters  (Neb.)  1003. 

ZVn.  DETEBMIITATION  AND  DISPO- 
SITION  OF  CAUSE. 

Review  of  divorce  proceedings,  see  Divorce,  | 

186. 
Review  of  prol>ate  proceedings,  see  Wills,  |  390. 

(A)  Deelalon  In  Oeaeral. 

Preparation  and  filing  of  opinicms,  see  Courts, 
{  106. 

f  1123.  A  ruling  of  the  trial  court  is  affirmed 
by  operation  of  law,  as  provided  by  Code,  { 
195,  where  the  judges  of  the  Supreme  Court 
are  equally  divided  in  opinion  thereon. — Stewart 
V.  Colfax  Consol.  Coal  Co.  (Iowa)  440. 

(B)  Alllnnanee. 

I  1127.  Moti(m  for  affirmance  for  failure  to 
serve  an  argument  within  the  time  required  by 
the  rules  should  be  made  before  the  original 
submission,  and,  when  filed  with  the  petition 
'  for  a  rehearing,  cannot  be  considered. — Salinger 
V.  Western  Union  Telegraph  Oo.  (Iowa)  862. 

I  1127.  Though  failare  of  ajipellant  to  serve 
his  argument  would  furnish  excuse  for  failure 
to  answer  it,  it  would  not  furnish  excuse  for 
failure  to  ask  an  affirmance  on  account  thereof 
before  the  original  submission. — Salinger  v. 
Western  Union  Telegraph  Co.  (Iowa)  362. 

(D)  Revcnal. 

{  1169.  An  instruction  misplacing  the  bur- 
den of  proof  as  to  a  material  fact  in  a  close  case 
affects  the  substantial  rights  of  the  aggrieved 
party,  and  the  judgment  should  be  reversed 
therefor  in  accordance  with  Laws  1909,  c.  192. 
i  3072m.— Schumacher  v.  Tuttle  Press  Co.  (Wis!) 
46. 


{  1170.  Under  Laws  1909,  e.  192,  a  dis- 
missal of  the  complaint  on  the  objection  to 
evidence  will  not  be  set  aside  where  a  diamissal 
must  result  on  the  facts.— Latien  v.  City  of 
Kewaunee  (Wis.)  662. 

i  1171.  Failare  to  allow  nominal  damages 
to  which  one  is  entitled  is  not  ground  for  re- 
versal.—Gustaf  son  V.  Cedar  Rapids  &  H.  Cb  Ry. 
Co.  (Iowa)  146. 

i  117S.  Where  there  was  no  error  entitling 
d«endant  to  a  new  trial,  the  action  of  the  court 
in  correcting  the  verdict  by  Increasing  the 
amount  thereof,  did  not  justify  the  granting  of 
a  new  trial,  but  the  court  oould  enter  judgment 
on  the  verdict  as  rendered  by  the  jury. — Renber 
v.  Negles  (Iowa)  966. 

I  1175.  oil  reversal  of  decree  quieting  tide 
in  complainant,  bill  dismissed,  and  titie  quieted 
in  defendants  on  condition  tnat  the  complain- 
ants be  given  six  months  to  remove  buildings 
from  tract.— Sheldon  v.  Michigan  Coat.  B.  C^ 
(Mich.)  1056. 

I  1178.  On  reversal  for  failare  of  proof  con- 
cerning which  no  objection  was  raised  at  the 
trial,  the  case  would  be  remanded  for  further 
proceedings.- Reed  v.  Doty  (Iowa)  151. 

t  1180.  Reversal  of  order  granting  new  trial, 
and  granting  one,  held  to  open  the  whole  case 
for  trial,  as  if  the  district  court  had  granted 
a  motion.— Banks  v.  Pennsylvania  Ry.  Ca 
(Minn.)  410. 

(F)  Mandate    and    Proeeedtnara   1>    Iiovrer 
Coart. 

I  1198.  Where  a  case  is  reversed  and  re- 
manded, with  direction  to  enter  judgment  as 
Stayed  for  in  the  tietition,  the  court  most  ren- 
er  judgment  in  conformity  with  the  mandate.— 
State  V.  Farrington  (Neb^  91. 

I  1201.  Allowance  of  an  amendment  to  the 
reply  after'  a  second  appeal  held  not  an  abuse 
of  discretion. — Knapp  v.  Brotherhood  of  Ameri- 
can Teomen  (Iowa)  336. 

i  1207.  On  appeal,  where  mandate  is  issued 
to  district  court  commanding  it  to  enter  a 
specific  judgment^  the  court  must  render  judg- 
ment in  conformity  to  mandate. — State  v.  Sev- 
eral Parcels  of  Land  (Nebt.)  1001. 

I  1207.  A  reversal  by  the  Supreme  Court 
held  a  part  of  the  proceedings  as  to  a  defend- 
ant who  defaulted  below,  and  did  not  appeal 
with  his  codefeAdants.— Von  Cotshansen  t. 
Goetz  (Wis.)  115. 

i  1210.  District  court  must  render  judgment 
in  accordance  'with  direction  of  Supreme  Court, 
though  one  defendant  had  not  b«m  served  with 
notice  of  appeal.— State  v.  Several  Parcels  of 
Land  (Neb.)  1001. 

(O)  Jnrlsdtetlon  and  Proeeedlnsa   of  Ap- 
pellate Coart  After  Kemaad. 

i  1221.  After  the  record  has  been  transmit- 
ted to  the  trial  court,  the  Supreme  Court  has 
no  power  to  vacate  or  modify  the  judgmenL— 
Bauchler  v.  Hammer  (Wis.)  15. 

xvm.  iJABmnES  ox  bonds  and 

UNDEBTAKINOS. 

Levy  of  execution  instead  of  resorting  to  deposit 
in  lien  of  bond,  see  Execution,  |  16. 

APPEARANCE. 

I  9.  A  defendant  in  replevin  htid  to  appear 
in  the  action  for  a  purpose  connected  with  the 
cause  within  Code,  |  3541. — Rummelliart  v. 
Boone  (Iowa)  83& 
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APPLIANCES. 

DefectiTe  and  dangerous  appliances,  liabiUtr  of 
ouiater  for  Injuries  to  servant  see  Master  and 
Servant,  H  101-111,  235. 

APPLICATION. 

For  insnrance,  see  Insurance,  S  130. 

For  liquor  license,  see  Intoxicating  Liquors,  || 

75,  77. 
Of  assets  in  general,  see  Marshaling  Assets  and 

Securities. 
Of  deposits  to  debts  due  bank,  see  Banks  and 

Banking,  |  184. 
Of  instmctions  to  case,  see  Trial,  if  251,  253. 
Of  payments,  see  Payment,  |  45. 

For  particular  remeUt*  or  form*  «/  relief. 
Se«  Habeas  Oorpos,  |  54;    Motions. 
CTliange  of  venue,  see  Criminal  Law,  §  130 ;  Ven- 

u^72. 
Continuance  see  Oriminal  Law,  f  008. 
Dismissal  of  action  or  nonsuit,  see  Dismissal 

and  Nonsuit,  {  78. 
Bstablishment  of  highways,  see  Highways,  |  29. 
Judgment  on  drainage  assessment,  see  Drains,  { 

90. 
Making  pleading  more  definite  and  certidn,  see 

Pleading,  |  3OT. 
New  tiriaC  see  Criminal  Daw,  i  957 ;  New  Tri- 
al, 1120. 
Opening  or  vacating  judgment,  see  Judgment. 

{  163. 
Striking  out  pleading  or  defense,  see  Pleading, 

{866. 

APPOINTMENT. 

Of  executors  or  administrators,  see  Executors 

and  Administrators,  (  82. 
Of  guardians,  see  Ouardian  and  Ward,  f  25. 
Of  guardians  ad  litem,  see  Infants,  |  78. 
Of  guardians  or  committees  for  insane  person, 

see  Insane  Persons,  {38. 

APPORTIONMENT. 

Of  benefits  and  expenses  on  assessment  for  pub- 
lic improvement,  see  Drains,  I  79. 

APPRAISAL 

Adjustment  of  loss  under  insurance  policy,  see 
Insurance,  (  576. 

APPROPRIATION. 

Of  payments,  see  Payment,  {45.  _       , 

Of  property  to  public  use,  see  Emment  Domain. 
Of  public  funds,  see   Municipal  Corporations, 
{{  800,  904. 

APPROVAL 

Of  goods  delivered,  see  Sales,  {  168. 

APPURTENANCES. 

Elasements  in  general,  see  Elasements. 

ARBITRATION  AND  AWARD. 

Adjustment  of  loss  nnder  insurance  policy,  see 
Insurance,  {  576. 

ARGUMENTATIVENESS. 

In  instructions,  see  Trial,  {  240. 

ARGUMENT  OF  COUNSEL 

In  dvU  actions,  see  Trial,  {  125. 
In  criminal  prosecutions,  see  Criminal  Law,  ({ 
720-730. 


On  motion  to  strike  matter  from  pleading,  see 
Pleading,  {  365. 

ARMY  AND  NAVY. 

Preferences  to  soldiers  as  municipal  employes, 
see  Municipal  Corporations,  {  157. 

ARRAIGNMENT. 

See  Criminal  Law,  (  291. 

ARREST. 

Z.  IN  GIVIXi  AGTION8. 

In  extradition  proceedings,  see  Extradition,  { 
86. 

ARSON. 

Liabilities  for  Injuries  from  fires  caused  by  neg- 
ligence, see  Negligence,  {  21. 

ARTESIAN  WELLS. 

Tax  levy,  see  Taxation,  {  301. 

ASSAULT  AND  BATTERY. 
X.  oivn:.  T.TABn.Txr. 

(B)  Aetions. 

Hearsay  evidence,  see  Evidence,  {  317. 

{  38.  In  an  action  for  personal  Injuries,  the 
expenses  incurred  for  medical  attention  held  not 
an  element  of  damages  under  the  showing  made. 
—Pratt  V.  HamUton  (Mich.)  196. 

n.  GBIMINAX.  BE8PONSIBII.ITT. 

Harmless  error  in  admission  of  evidence,  see 

Criminal  Law,  1 1168. 
Separate   trial  of  co-defendants,  see   Criminal 

Law,  (622. 

ASSENT. 

Of  husband  or  wife  to  transfer  or  incumbrance 
of  exempt  property,  see  Homestead,  g  117. 

Of  owner  of  property  to  improvements  thereon 
as  affecting  right  to  lien,  see  Mechanics'  Liens, 


SI  57-64. 
Ofi      • 


parties  to  contracts  in  general,  see  Contracts,' 
§  94. 
To  oral  instructions,  see  Trial.  (  223. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  {  240. 

Of  damages  in  general,  see  Damages,  {{  215, 
217. 

Of  damages  from  public  Imnrovements,  see  Mu- 
nicipal Corporations,  {  402. 

Of  expenses  of  public  improvements,  see  Drains, 
70-91;     Municipal   Corporations,   ||   406, 


M 


13. 
Of  taxes,  see  Taxation,  SS  254^  301-195. 

ASSETS. 

Marshaling,  see  Marshaling  Assets  and  Securi- 
ties. 

Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators, {  52. 

ASSIGNMENT  OF  ERRORS. 

See  Api>eal  and  Error,  (  738. 

ASSIGNMENTS. 

Admission  of  signature  on  assignment  by  fail- 
ure to  deny  under  oath,  see  Pleading,  {  290. 
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Application  of  Btatute  of  frauds  to  assignment 
of  existing  estates  or  interests  in  real  prop- 
erty, see  Frauds,  Statute  of,  i  65. 

Validity  as  to  creditors  or  subsequent  puiclias- 
era,  see  Frandulent  Conveyances. 

Tran$fer$  of  aartioular  ipeoie$  of  property, 

rightt,  or  itutrumentt. 

See  Bills  and  Notes,  {  215;   Mortgages,  §S  244, 

270. 
Debts  secured  by  mortgage,  see  Mortgages,  |{ 

244,  270. 
Insurance  policies,  see  Insurance,  I  212. 
Leases,  see  Landlord  and  Tenant,  fS  77-95. 
Shares  of  corporate  stock,  see  Corporations,  { 

123. 

Z.  BEQUISITES  AND  VAUBTTT. 

(A)  ProvertTf  Bstatea,  and  Rlvbta  Aaaivn- 
able. 

Parol  evidence  of  cancellation  of  assignment  by 
heir,  see  Evidence,  f  446. 

Requirements  of  Btatute  of  frauds  as  to  cancel- 
lation of  written  assignment,  see  Frauds,  Stat- 
ute of,  I  65. 

t  24.  Since  a  cause  of  action  for  personal  in- 
juries survives  the  injured  person's  death,  he 
may  assign  an  interest  in  it— Orand  Rapids  &  I. 
Ry.  Co.  V.  Cheboygan  Circnit  Judge  (Mich.)  66. 

{  27.  A  right  of  action  for  frandalent  rep- 
resentations inducing  one  to  purchase  real  es- 
tate held  not  to  pass  by  a  deed  of  the  property. 
-Fuller  V.  Bilz  (Mich.)  712. 

IV.  ACTIONS. 

I  134.  An  assignee  of  a  claim  for  damages 
cannot  recover  without  proof  of  the  assign- 
ment.—Hoppes  V.  Des  Moines  City  Ry.  Co. 
(Iowa)  783. 

S  134.  In  an  action  on  a  clerk's  bond  to  re- 
cover money  paid. him  as  bail  by  the  assi^nef 
of  the  right  to  receive  the  money  back,  where 
the  answer  put  the  genuineness  of  the  signature 
of  the  BS»i>nor  in  issue,  as  provided  by  the 
Code,  i  3(A0,  the  burden  waa  on  the  assignee 
to  prove  its  genuineness. — Doty  v.  Braska  (Iowa) 

iioa 

i  138.  In  an  action  by  an  assignee  for  dam- 
ages caused  by  obstructing  surface  water,  held, 
under  the  evidence,  a  jury  question  whether  the 
claim  was  assigned  to  plaintiff. — Hoppea  v.  Des 
Moines  aty  Ry.  Co.  (Iowa)  783. 

ASSOCIATIONS. 

See  Beneficial  Asaociations. 

Mutual  benefit  insurance  associations,  see  In- 
surance, K  693,  828. 

Ri^ht  to  qneation  power  of  charitable  associa- 
tion to  hold  property,  see  Charities,  {  27. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Account  Stated. 

ASSUMPTION. 

Aa  to  facts  by  trial  court  in  instructing  jury, 
see  Criminal  Law,  |  761 ;  Trial,  I  191. 

Of  risk  by  employ^,  see  Master  and  Servant,  It 
213-219,  280,  288. 

ATTACHMENT. 

See  Execution. 

As  commencement  of  action  within  period  of 
limitations,  see  Limitation  of  Actions,  {  119. 

BInforcement  of  claim  against  attached  property 
after  bar  by  limitations  of  right  to  personal 
judgment,  see  Limitation  of  Actions,  f  170. 

ESxemptions,  f  e  Homestead. 


n.  PBOPEHTT  SITBJ'BOT  TO  ATTACH- 

MEXT. 

Exemptions,  see  Homestead. 

VI.  PBOOEEDIKOS  TO  SUPPOBT  OB 
ENFOBCE. 

S  212.  The  requirement  of  CJomp.  Laws  1897, 
S  10.574,  as  amended  by  Pub.  Acts  1907,  No. 
30,  as  to  the  time  of  filing  a  declaration,  held 
not  mandatory  so  that  fauure  to  file  the  dec- 
laration as  there  requited  did  not  oust  the 
court's  jurisdiction. — Goodspeed  v.  Smith  (Mich.) 
975. 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel  as  ground  for  continuance, 
see  Continuance,  |  20. 

Advice  of  counsel  as  defense  to  liability  for  con- 
tempt, see  Contempt,  ^  28. 

Advice  of  counsel  instituting  prosecution,  as 
constituting '  probable  cause,  see  Malicious 
Prosecution,  S  21. 

Argument  and  conduct  of  counsel  at  trial,  see 
Criminal  Law,  {$  720-730;   Trial,  f  125. 

Argument  of  counsel  on  motion  to  strike  mat- 
ter from  pleading,  see  Pleading,  S  365. 

Attorneys  as  public  officers,  see  District  and 
Prosecuting  Attorneys. 

E2xcusable  neglect  as  ground  for  oi>ening  default 
judgment,  see  Judgment,  i  143. 

Relaaonship  affecting  competency  of  jurors,  see 
Jury,  I  92. 

n.  BETAINEB  AND  AVTHOBITT. 

Setting  aside  unauthorized  compromise,  see  Com- 
promise and  Settlement,  |  19. 

f  77.  Persons  dealing  with  the  attorney  are 
bound  to  take  notice  of  the  extent  of  his  au- 
thority.—Nelson  v.  Nelson  (Minn.)  731. 

{  82.  Plaintiff  may  personally  serve  notice 
of  dismissal  of  his  action  upon  defendant,  in- 
stead of  on  dtfendant's  attorney. — Nelson  v. 
Nelson   (Minn.)   731. 

(  89.  Plaintiff  may,  without  the  consent  of 
his  attorney,  dismiss  his  action,  under  Rev. 
Laws  1905,  |  4195.— Nelson  v.  Nelson  (Minn.) 
731. 

I  101.  Authority  of  an  attorney  under  his 
general  retainer  to  compromifie  his  client's  cause 
of  action  atated.— Nelson  v.  Nelson  (Minn.)  73L 

IV.  COMPENSATION  AND  UEN  OP 
ATTOBNES-. 


<A)  Fees    aad    Other    Remnneratioa. 

Recovery  in  particular  aetioHi  or  proceeding*. 

See  Partition,  |  114.      ' 

Allowance  to  executrix,  see  Etxecutors  and  Ad- 
ministrators, I   511. 

Condemnation  proceedings,  see  ESminent  Do- 
main, I  246. 

I  166.  In  an  action  against  attorneys  for 
money  had  and  received  from  an  estate  in  which 
plaintiff  had  an  interest,  evidence  held  to  sus- 
tain a  finding  that  certain  articles  of  personalty 
belonged  to  plaintiff,  and  not  to  the  estate,  and 
that  defendants  bad  no  authority  to  pay  a  cer- 
tain bill  for  attorney's  fees.— Gedney  v.  Ayera 
(Minn.)  398. 

I  166.  In,  an  action  for  money  had  and  r<^ 
ceived,  evidence  held  to  warrant  a  verdict  for 
defendants.— Gedney  v.  Ayers  (Minn.)  398. 

(B)  U«B, 

i  176.  Ettect  stated  of  a  contract  for  com- 
pensation of  attorneys  reserving  a  lien  on  the 
judgment  or  amount  obtained  by  settlement.— 
Grand  Rapids  A  I.  Ry.  Co.  ▼.  Cheboygan  Cir- 
cuit Judge  (Mich.)  56. 
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{  180.  A  notice  of  attoraeys  to  the  opposite 
party  of  their  lien  on  the  amoant  to  be  recover- 
ed by  their  client  held  snfficient  to  put  the  op- 
posite party  on  inquiry  as  to  the  attomen' 
rights  before  Jndgment— Orand  Rapids  &  I.  Ry. 
Go.  ▼.  Cheboygan  Circuit  Judge  (Mich.)  ^ 

i  182.  A  fund  created  by  legal  services  held 
•object  to  the  claim  of  the  attorney  for  com- 
pensation.—Bigelow  ▼.  Sheehan  (Mich.)  707. 

i  183.  There  would  l>e  no  lien  of  attorneys 
npon  the  client's  recovery  in  the  case  before 
judgment,  except  by  special  agreement. — Grand 
Rapids  &  I.  Ry.  Co.  v.  Cheboygan  Circnit  Judge 
(Mich.)  56. 

S  188.    Right  of  client  to  discharge  claim  to 

?rejudice  of  attorney  stated.— Grand  Rapids  Ic 
.  Ry.  Co.  T.  Cheboygan  Circuit  Judge  (Mich.) 
66. 

I  190.  Proper  procedure  stated  to  enable  at- 
tomejrs  to  recover  fees  under  an  agreement, 
where  the  client  had  settled  directly  with  the 
opposite  party. — Grand  Rapids  &  I.  Ry.  Co.  v. 
Cheboygan  Circuit  Judge  (Mich.)  56. 

S  190.  To  enable  attorneys  to  enforce  their 
lien  for  fees  after  a  direct  settlement  between 
their  client  and  the  opposite  part^  held  neces- 
sary for  them  to  have  the  stipulation  of  settle- 
ment and  discontinuance  set  aside'  or  stricken 
from  the  files.— Grand  Rapids  &  I.  Ry.  Co.  v. 
Cheboygan  Circuit  Judge  (Mich.)  56. 

AHRACTIVE  NUISANCES. 

Machinery  and  other  things  attractive  to  chil- 
dren, see  Negligence,  |  23. 

AUDITA  QUERELA. 

Relief  against  judgment  by  equitable  proceed- 
ings, see  Judgment,  §|  405,  447. 

Relief  against  judgment  by  motion  or  other  pro- 
ceedings in  same  action,  see  Judgment,  t  342. 

AUTHENTICATION. 

Of  affidavit  charging  crime  attached  to  reqni- 
Kition  for  extradition,  see  E!xtradition,  ^  34. 

Of  documents  ofFered  in  evidence,  see  Evidence, 
§372. 

AUTHORITY. 

Of  agents,  see  Principal  and  Agent,  ||  69-74. 

Of  attorneys,  see  Attorney  and  Client,  ||  77- 
101. 

Of  bonk  in  making  collections,  see  Banks  and 
Banking,  %  161. 

Of  brokers,  see  Brokers,  ||  9,  10. 

Of  court  to  open  or  vacate  judgment,  see  Judg- 
ment, i  342. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  |§  36-61. 

Of  officers  and  agents  of  corporations  in  gen- 
eral, see  Corporations,  {§  406,  432. 

Of  partner  to  represent  firm,  see  Partnership,  § 
125. 

Of  trustees,  see  Trusts,  M  198,  231. 

To  make  admission  binding  another,  see  E>vi- 
dence,  H  242,  246. 

AUTOMOBILES. 

Injuries  from  use  on  streets,  see  Municipal  Cor- 
porations, {  706. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Law,  SI  163-184,  291. 

AVOIDANCL 

Of  contract,  see  Contracts,  {  249. 


Of  contract  or  conveyance  of  infant,  see  In- 
fants, I  58. 
Of  insurance  policy,  see  Insurance,  if  260,  723. 

BAGGAGE. 

Of  passenger,  see  Carriers,  {$  404-408. 

BAIL 

II.  nr  CBIMINAI,  PROSEOITTIOXS. 

Burden  of  proof  of  signature  of  assignor  of  de- 
posit, see  Assignments,  |  134. 

BAILIFFS. 

Misconduct  of  or  affecting  jury,  see  Criminal 
Law.  I  929. 

BAILMENT. 

PcrtioHlar  tpeoiet  of  hailmenU,  and  bailment* 

incident  to  particular  ocoupationt. 
See  Pawnbrokers ;    Warehousemen. 
Carriage  of  goods,  see  Carriers,  f{  105-180. 

BALLOTS. 

See  BlectloDfl,  K  182-180. 

BANKRUPTCY. 

V.  BIOHTS,  KEMEDTEB.  AKD  III8- 
CHAROE  OF  BANKRUPT. 

8  398.  The  lien  of  an  attachment  on  personal 
property  of  a  bankrupt,  set  aside  as  exempt, 
held  not  discharged  by  a  discharge  in  bankrupt- 
cy.—F.  Mayer  Boot  Sc  Shoe  Co.  v.  Ferguson  (N. 
D.)  110. 

{  418.  The  defense  of  a  discharge  in  bank- 
ruptcy is  not  regarded  with  any  greater  disfavor 
than  any  other  legitimate  and  meritorious  de- 
fense.—Citizens'  Nat.  Bank  of  Sisseton,  S.  D., 
V.  Branden  (N.  D.)  102. 

I  433.  A  judgment  for  money  to  be  satisfied 
oiuy  out  of  property  attached  protects  defend- 
ant against  any  twlance  remaining  unpaid  after 
sale  of  the  attached  property  under  execution. — 
F.  Mayer  Boot  ft  Shoe  Co.  ▼.  Ferguson  (N.  D.) 
110. 

BANKS  AND  BANKING. 

n.  BAXKINO  CORPORATIONS  AND 
A8BO0IATXONB. 

(C)  BtoolKholAera. 

I  47.  Interest  on  the  amount  due  from  stock- 
holders of  a  l>ank  by  reason  of  the  statute  ini- 
posing  a  liability  held  to  be  computed  only  from 
the  time  it  was  determined  by  the  court  tliat 
it  was  necessary  to  enforce  the  liability.— Wede- 
meyer  v.  Hindelang  (Mich.)  708. 

i  49.  Under  Comp.  Laws,  {{  6102,  6116, 
6135,  6141,  stockholders  of  a  bank,  when  sued 
for  their  statutory  liability,  held  not  entitled 
to  defend  on  the  ground  that  thev  are  creditors 
to  the  amount  of  a  proportional  share  of  the 
surplus  of  the  bank.— Wedemeyer  v.  Hinde- 
lang (Mich.)  708. 

m.  FUNGTION8  AND  9EAIJNQ8. 

,  (O)  Depoalta. 

Gift  of  deposit,  see  Gifts,  |  30. 

I  134.  A  bank  held  not  entitled  to  appropri- 
ate the  proceeds  of  a  check  placed  with  it  for  a 
specified  purpose  for  the  discharge  of  an  indebt- 
edness due  to  it  from  the  owner  of  the  check. — 
Smith  V.  Sanborn  State  Bank  (Iowa)  779. 


For  eases  in  Deo.  Dig.  *  Am.  Dig.  K«r  No.  Series  *  Iitdesas  ses  Bam*  topte  and  section  (i)  NUMBKR 

Digitizectby^OOvlC! 


126  NOBTHWESTBBN  BEPOBTEB. 


1150 


{  134.  A  bank  to  whom  a  special  deposit  is 
made  held  not  authorized  to  apply  the  deposit 
to  discliai^  the  deposltor'a  indebtedness  to  it- 
Smith  T.  Sanborn  State  Bank  (Iowa)  779. 

f  134.  A  t>ank  to  whom  a  depositor  is  owing 
a  matnied  debt  may  appropriate  the  general  de- 
posit of  the  depositor  to  the  discharge  of  the 
debt— 'Smith  t.  Sanborn  State  Bank  (Iowa)  779. 

S  152.  Under  the  tacts  stated,  one  receiving 
a  certificate  of  deposit  in  payment  for  an  auto- 
mobile held  not  entitled  to  recover  from  the 
bank  on  its  refusal  to  pay.— American  Trust  & 
Savings  Bank  v.  Moore  (Mich.)  716. 

<D)  CoUeetlOBs. 

i  161.  In  an  action  to  foreclose  a  chattel 
mortgage  given  for  the  price  of  a  harp,  evi- 
dence held  insufficient  to  show  an  objection  by 
defendant  to  the  condition  of  the  haip,  the  bank 
making  the  collection  neither  having  nor  assum- 
ing_  to  have  anthority  from  plaintifF  to  represent 
it  in  any  way  except  in  collecting  the  notes. — 
Budolph  Wnrlitzer  Co.  v.  Rhea  (Iowa)  345. 

BAR. 

Of  action  by  former  adjudication,  see  Judg- 
ment, I  690. 

Of  action  by  laches  or  staleness  of  demand,  see 
EJquity,  §  87. 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, |{  167-170. 

BARROOMS. 

See  Intoxicating  liquors. 

BARTER. 

See  Ebccbange  of  Property. 

BATTERY. 

See  Assault  and  Battery. 

BED. 

Of  navigable  waters,  see  Navigable  Waters, 
I  36. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  association,  see  Insur- 
ance, §1  693,  828. 

i  10.  Evidence  held  to  show  expulsion  of 
nlaintitf  from  local  lodge  illegal.— Malmsted  r. 
Minneapolis  Aerie,  No.  34,  Fraternal  Order  of 
Eagles  (Minn.)  486. 

'  I  10.  Where  the  charter  of  a  local  lodge  was 
suspended  by  the  grand  lodge,  and  restored  on 
condition  that  plaintiff,  a  meml>er,  be  excluded 
from  membership,  the  exclusion  bein^  illegal, 
plaintiff  could  recover  damages  from  either  the 
local  or  the  gramd  lodge,  or  both.— Malmsted  v. 
Minneapolis  Aerie,  No.  34,  Fraternal  Order  of 
Eagles  (Minn.)  486. 

f  12.  Where  plaintiff  is  illegally  expelled 
from  beneficial  association,  no  appeal  is  neces- 
sary within  the  order,  but  he  can  pursue  his 
leg^  remedies.— Malmsted  v.  Minneapolis  Aerie, 
No.  34,  Fraternal  Order  of  Esgles  (Minn.)  486. 

f  12.  Plaintiff,  unlawfully  expelled  from  a 
benefit  association,  may  recover  damages  by  an 
action  at  law. — Malmsted  v.  Minneapolis  Aerie, 
No.  84,  Fraternal  Order  of  Eagles  (Minn.)  486. 

BENEFICIARIES. 

Of  insurance,  see  Insurance,  |S  589,  770,  799. 
Of  trust,  see  Tnists. 


BENEFITS. 

Acceptance  ground  of  eatoppel  to  appeal,  see 
Appeal  and  Error,  |  161. 

From  public  improvements,  apportionment,  see 
Drains,  I  79. 

From  public  improvements,  ground  for  assess- 
ment of  expenses,  see  Muniapal  Coiporatioiis, 
i  437. 

Mutual  benefit  insurance,  see  Insurance,  {f  T70, 
799. 

BENEFIT  SOCIETIES. 

See  Insurance,  |S  693,  828. 

BEQUESTS. 

See  Wills. 

Payment  or  delivery  in  distribution  of  estate, 
see  EJxecutors  and  Adminlatrators,  ||  314,  315. 
To  charities,  see  Charities. 

BETTERMENTS. 

Grants  of  landa  to  states  for  internal  Improve- 
ments, see  Public  Lands,  f  62. 

liens  for  improvements  on  real  estate,  see  Me- 
chanics' Liens. 

Public  improvements,  see  Drains;  Highways; 
Municipal  Corporations,  H  318,  513. 

BIAS. 

Of  witness,  ground  for  impeachment,  see  Wit- 
nesses, i  372. 

BIDS. 

For  contracts  with  municipal  corporationa,  see 
Municipal   Corporations,   {   331. 

BIGAMY. 

(4.  In  a  prosecution  for  bigamy,  Indictment 
hM  to  sufficiently  allege  the  fact  of  the  first 
marriage.— Baker  v.  State  (Neb.)  300. 

{  8.  In  prosecution  for  bigamy,  evidence  by 
defendant  that  before  his  second  marriage  be 
was  informed  that  liis  first  wife  was  divorced, 
and  that  he  believed  the  information,  was  ad- 
missible.—Baker  T.  State  (Neb.)  300. 

BILL 

Introduction  and  passage  of  legislative  bills,  see 
Statutes,  H  49,  64. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,   Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  INTERPLEADER. 

See  Interpleader. 

BILL  OF  UDING. 

As  subject  of  forgery,  see  Forgery,  {  7. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 

BILLS  AND  NOTES. 

Pavment  of  debts  in  general  by  bill,  note  or 

check,  see  Payment,   |  67. 
Warehouse  receipts,  see  Warehousemen.  {  15. 
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Z.  KEQUISITES  AND  VAUDITT. 

{  103.  Fa<H:s  held  to  constitnte  fraud  in  mak- 
ing a  sale.— Coz  v.  CUne  (Iowa)  830. 

{  103.  Plaintiff  held  eatopjped  to  deny  that 
defendant  bad  no  ri^t  to  believe  and  to  act  on 
the  Tepresentationa  of  plaintiff's  agent— Minne- 
apolis Brewing  C!o.  t.  Grathen  <Minn.)  827. 

I  115.  Rescission  of  sale  held  essential  to 
frand  in  making  the  sale,  being  available  as 
a  conqtlete  defense  to  action  on  the  purchase- 
mo&ey  notes.— Coz  ▼.  Cline  (Iowa)  330. 

m.  MODIFIOATXON,  KEKEWAh,  AMD 
BE8CIS8ION. 

Constming  together  notes  and  mor^ge,  see 
Mortgages,  |  106. 

IV.  NEOOTIABUJTTAIIDTBAKSFER. 

(A)  Imstmmeitta  Negotiable. 

i  164.  A  note  held  nonnegotiable. — ^Worden 
Grocer  Co.  v.  Blanding  (MicbO  212. 

(O  Transfer  Wlthoat  ladorsement. 

S  215.  A  nonnegotiable  instrament  held  suffi- 
ciently assigned  to  plaintiff.— Worden  Grocer 
Co.  V.  Blan£ng  (Mich.)  212. 

V.  BIOHTS  AND  LXABII.ITTE8  OH  IIT- 

OOBSEICENT  OB  TBANSFEB. 

(D)  Bona  Fide  Pnrobaaers. 

f  357.  Indorsee  of  note  before  maturity  as 
collateral  security  held  an  innocent  holder  for 
value.— Second  Nat.  Bank  v.  Werner  (N.  D.) 
100. 

Rigftti,  duties,  and  liabilities  of  bank  receiving 
bill  or  note  for  collection,  see  Banks  and 
Banking,  |  161. 

Vm.  ACTIONS. 

Amendment  of  pleading  in  Justice's  court,  see 

Justices  of  the  Peace,  |  96. 
Counterclaim  for  tort,  see  Torts,  {  14. 
Ldmitations,  see  Limitation  of  Actions,  |  51. 
Pleading  in  justice's  court,  see  Justices  of  the 

Peace,  |  01. 

f  468.  Complaint  ia  action  on  a  dnebill  held 
to  insufficiently  allege  performance  of  a  condi- 
tion precedent  to  the  maturing  of  a  debt. — Vach- 
on  V.  Nichols-Cbisholm  Lumber  Co.  (Minn.)  278. 

i  491.  In  action  on  notes,  verdict  for  plain- 
tiff held  properly  directed.— Marquette  Nat. 
Bank  v.  Steams  (Minn.)  726. 

I  494.  Maker  of  a  note  held  leqoited  to  show 
by  a  fair  pre^nderance  of  the  evidence  that  he 
was  not  negligent  in  signing  it  in  alleged  re- 
liance on  false  representations  of  another. — 
Minneapolis  Brewing  Co.  r.  Grathen  (Minn.) 
827. 

i  518.  In  an  action  on  a  note,  evidence  held 
to  sustain  the  defense  that  it  was  without  con- 
sideration.— ^Dowagiac  Mfg.  Ca  v.  Van  Valken- 
burg  (Minn.)  119. 

f  S20.  In  action  on  note,  evidence  held  to 
sustain  verdict  for  defendant.— Minneapolis 
Brewing  Co.  v.  Grathen  (Minn.)  827. 

i  525.  Evidence  held  to  show  that  each  plain- 
tiff suing  on  a  note  took  it  indorsed  in  the  regu- 
lar course  of  business,  in  good  faith,  before 
maturity,  and  for  a  valuable  consideration. — 
Second  Nat.  Bank  v.  Werner  (N.  D.)  100. 

BIRDS. 

See  Game,  i  7. 

BOARDING  HOUSES. 

See  Innkeepers. 


BOARDS. 

Review  of  tax  assessments,  see  Taxation,  |  492. 
School  boards,  see  Schools  and  School  Districts, 
{46. 

BODY. 

See  Dead  Bodies. 

BONA  FIDE  PURCHASERS. 

Mortgagees,  see  Mortg^es,  {  154. 
Of  bills  or  notes,  see  Bills  and  Notes,  |  357. 
)f   real  property  in  gei       ' 
Purchaser,  {{  230,  1@1. 

BONDS. 

Munlclpid  bonds,  see  Municipal  Corporations, 

H  9ir9ia 

Of  executor  or  administrator,  see  Executors  and 
Administrators,  §8  527-687. 

Of  indemnity,  see  Indemnity. 

Of  stodiholders  to  pay  corporate  debts,  see  Cor- 
porations, I  269. 

Of  stockbolderB  to  secure  corporate  indebted- 
ness, see  Corporations,  {  218. 

On  aiq;>eal  or  writ  of  error  in  general,  see  Ap- 
peal and  Error,  fi  38a-391. 

Sureties  on  bonds, .  see  Principal  and  Surety. 

IV.  PEBFOBMANOE  OB  BBEAOH  OF 

GONSmON. 

Discbarge  of  bond  of  stockholders  to  secure  cor- 
porate indebtedness,  see  Corporations,  g  218. 

V.  ACTIONS. 

Limitation  of  actions,  see  Limitation  of  Actions, 
122. 

BOOKS. 

Of  corporation,  right  of  stockholders  to  inspect, 
see  Corporations,  §  181. 

BOOKS  OF  ACCOUNT. 

Competency  as  evidence,  see  Evidence,  {  354. 

BOROUGHS. 

See  Municipal  Corporations. 

BOUNDARIES. 

Of  dty,  see  Municipal  Corporations,  i  33. 
Of  school  district,  see  Schools  and  School  Dis- 
tricts, i  89. 

X.  DE8CBIPTION. 

i  3.  When  monuments  fixed  by  government 
survey  can  be  found,  they  will  control  as  to  the 
location  of  section  comers.- Runkle  v.  Welty 
(Neb.)  139. 

I  8.  Method  for  determining  boundary  of  land 
depending  on  the  true  center  line,  where  surveys 
disagree,  determined. — Runkle  v.  Welty  (Neb.) 
139. 

I  14.  A  purchaser  of  a  lot  held  not  to  ac- 
quire any  nparian  rights.— Fuller  v.  Bilz  (Mich.) 
712. 

I  20.  A  purchaser  of  a  lot  fronting  on  a  road- 
way may  claim  the  fee  to  the  center  of  the 
roadway,  subject  to  the  rights  of  the  public  ob- 
tained by  dedication  or  user.— Fuller  v.  Bils 
(Mich.)  712. 

S  20.  A  municipality  takes  only  an  easement 
for  highway  puriKMes  while  the  fee  remains  in 
the  abutting  owner.— Thomdike  v.  City  of  Mil- 
waukee (Wis.)  881. 
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n.  EVIDENCE,  ASOEBTAnnCEHT.  ANB 
ESTABUSHKEHT. 

Matters  concluded  by  judgment.  Bee  Jndgment, 
I  715. 

{  46.  Where  adjoining  ownen  hj  mistake 
anee  on  an  erroneo'us  line,  they  are  not  conclud- 
ed from  claiming  to  the  correct  line  when  dis- 
covered, unlexa  limitation  runs  or  equitable  rea- 
sons exist. — Kimes  t.  libby  (Neb.)  S0d. 

I  47.  A  landowner  held  not  estopped  from 
claiming  title  to  a  new  boundary  line  on  discov- 
ery of  error  in  the  original  line  as  agreed  upon 
between  him  and  an  adjoining  landowner.— 
Kimes  r.  Labby  (Neb.)  869. 

8  48.  Fence  erected  by  railroad  company  held 
not  intended  as  a  line  fence  between  right  of 
way  and  adjoining  proprietor  nor  to  have  been 
acquiesced  in  as  a  boundary.— Sheldon  v.  Michi- 
gan Cent.  B.  Co.  (Mich.)  1056. 

§  48.  In  an  action  to  determine  the  location 
of  a  division  line,  the  answer  held  not  to  state 
a  defense.— Bunkle  v.  Welty  (Neb.)  139. 

BREACH. 

Of  conditions  of  insurance  policies,  see  Insur- 
ance, iS  260,  319,  334,  72S. 

Of  contract  in  general,  see  Contracts,  H  279- 
,324. 

Of  contract  for  transportation  of  passenger,  see 
Carriers,  |  271. 

Of  contract  of  sale,  see  Sales,  11  168-181; 
Vendor  and  Purchaser,  81  135,  143. 

Of  covenant  in  insurance  policy,  see  Insur- 
ance,  88  319.  334. 

Of  warranty  in  insurance  policy,  see  Insurance, 
8  72a 

BRIDGES. 

Construction  and  maintenance  over  water 
course,  see  Waters  and  Water  Courses,  8  55. 

Over  artificial  water  courses,  see  Waters  and 
Water  Courses,  8  168. 

I.  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAnfTENANCE. 

Subjects  and  titles  of  acts  relating  to  bridges, 
see  Statutes,  8  123. 

n.  BEOVIiATION  AND  USE  FOB 
TBAVEIi. 

Joint  liability  of  lessor  and  lessee  of  railroad 
for  injuries  from  improper  construction,  see 
BaUroads,  8  134. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, 81  767-778. 

BROKERS. 

Parol  extension  of  time  for  sale,  see  Frauds, 
Statute  of,  8  131. 

n.  EMPLOYMENT  AND  AVTHOBITT. 

8  9.  If  a  principal  who  has  given  an  agunt 
authority  to  seH  his  land  himself  sells  it  before 
the  agent  procures  a  purchaser,  the  agent's  pow- 
er to  sell  is  revoked.— Hallstead  v.  Perrigo  (Neb.) 
1078. 

8  10.  A  contract  with  an  agent  whereby  his 
pnncipal  agreed  not  to  employ  anv  other  than 
the  agent  to  sell  land  as  described  in  the  con- 
tract did  not  preclude  the  principal  from  revok- 
ing the  agency  at  any  time.— Hallstead  y.  Per> 
rigo  (Neb.)  1078. 

m.  DUTIES  AND  LIABILITIES  TO 
FBINOIPAL. 

Joinder  of  causes  of  action,  see  Actions,  8  41. 


8  81.  Brokers  employed  to  exchange  proper- 
ty for  plaintiff  held  not  entitled  to  retain  a  se- 
eret  profit  on  the  transaction. — Hogle  r.  Meyer- 
ing  (Mich.)  1063. 

IV.  COMPENSATION  AND  UBM. 

8  45.  A  real  estate  a^nt  hdd  to  have  eatop- 
ped  himself  from  claiming  any  commission  for 
his  services  unless  he  fulfilled  a  certain  condi- 
tion.—Jones  V.  Buck  (Iowa)  452. 

8  49.  A  broker  seeking  to  recover  a  commi*- 
sion  held  entitled  to  recover  on  certain  proof.^ 
TuSree  v.   Smint  (Iowa)  873. 

I  49.  A  real  estate  agent  held  not  to  have 
substantially  complied  with  a  condition  aa  to 
securing  a  loan  for  the  purchaser  so  as  to  be 
entitled  to  a  commission.— Jones  v.  Buck  (Iowa) 
452. 

8  53.    A  broker  employed  for  a  commission 

to  see,  urge,  and  induce  a  third  person  to  pni^ 
chase  property  must,  to  recover,  show  that  be 
was  a  procuring  cause  of  a  purchase  by  the 
third  person. — TuSree  v.  Saint  (Iowa)  373. 

8  65.  In  an  action  by  advertising  brokers 
for  commissions,  evidence  held  to  show  a  breach 
of  good  faith  on  their  part,  precluding  a  recov- 
eiy.— Hewitt  &  Hosier  v.  Norman  Lichty  Mfg. 
Co.  (lowi^  170. 

8  65i.  Brokers  by  Tirtae  of  a  secret  option. 
havinji^  taken  a  profit  on  an  exchange  of  proper- 
ty which  they  were  employed  to  effect  by  plain- 
tiff, heid  not  entitled  to  recover  commissions. — 
Hogle  V.  Meyering  (Mich.)  1063. 

8  67.  A  broker  who  merely  brings  the  parties 
together,  they  making  their  own  contract,  may 
legally  receive  compensation  from  both. — Hogle 
V.  Meyering  (Mich.)  1063. 

V.  ACTIONS  FOB  COMPENSATIOK. 

J\  86.  S^ridence  in  an  action  to  recover  a  com- 
Bsion  for  a  sale  of  real  estate  fceld  not  to 
prove  the  contract  sued  on.— Jones  t.  Buck 
(Iowa)  452. 

8  86.  EJvidence  held  not  to  show  that  a  sale 
was  made  or  a  customer  produced  by  plaintiff, 
so  as  to  entitle  him  to  a  real  estate  agent's  com- 
mission.— Kramer  v.  Vanghan  Land  Co.  (Iowa) 
817.  . 

BUILDING  CONTRACTS. 

Liens  for  labor  and  materials,  see  Mechanic^ 

Liens. 

BUILDINGS. 

Lien  for  constmction  or  repair,  see  Mechanics' 
Liens. 

Public  buildings  on  municipal  parks^  see  Mu- 
nicipal Corporations,  8  721. 

BURGURY. 

Z.   OFFENSES  AND  BESPONSIBILITT 
THEBEFOB. 

8  3.  The  crime  of  burglary  may  be  perpe- 
trated without  accomplishing  the  purpose  had 
in  bieaking  and  entering. — State  v.  Baker 
(Iowa)  1120. 

I  12.  The  state  held  required  to  prove  certain 
facts  to  justify  a  conviction,  under  Comp.  Laws, 
8  11,689,  for  having  possession  of  burglars'  tools. 
—People  ▼.  Jefferson  (Miai.)  829. 

n.  PBOSECUTION  AND  PUNISHMENT. 

8  41.  In  a  prosecution  for  bnrglair,  the  fact 
that  accused  was  61 -years  old,  and  regarded  by 
his  employers  •■  honest,  k«Ia  entitled  to  con- 
sideration, but  not  controlling.— State  y.  Baker 
(Iowa)  1120. 
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$  41.  In  a  proBecution  for  bnrglary,  evideiio* 
H«ld  sufBcient  to  sustain  a  finding  that  accused 
"broke"  into  the  honse.— State  t.  Baiter  (Iowa; 
3.120. 

i  41.  In  a  prosecDtion  for  baislarjr,  evidence 
H^d  sufficient  to  justify  the  inference  by  the 
jury  tliat  his  intent  in  entering  the  house  was 
to  steal.— State  t.  Baker  (Iowa)  1121). 

4  41.  Testimony  held  to  indicate  knowledge 
of  possession  by  accused  of  burglars'  tools,  with- 
in Gomp.  Laws,  |  11,589.— Pei^le  t.  Jefferson 
(Mich.)  829. 

i  41.  Certain  proof  held  to  jostify  a  convic- 
tion under  Comp.  Laws,  {  l£689.— People  v. 
JTefferaon  (Mich.)  829. 

BURIAL 

See  Dead  Bodies,  S  6. 

BUSINESS. 

Conspiracy  to  injure  in  business,  see  CSonspira- 
cy,  i  8. 

License  taxes  for  occupations,  see  licenses,  1 6. 

Ke^ulation  of  conduct  of  business  as  regula- 
tion of  commerce,  see  Commerce,  J|  57-62. 

BY-UWS. 

Of  corporations  or  associations,  see  Insurance, 
H  693,  719. 

CALENDARS. 

Computation  of  time,  see  Time. 

CALENDAR  YEAR. 

See  Time,  |  4. 

CALLS. 

In  deeds,  see  Boundaries,  S{  3-20. 

CANALS. 

See  Drains;  Waters  and  Water  Gonrses,  if 
168,  179. 

CANAL  ZONL 

As  territory  beyond  the  seas  within  meaning  of 
insurance  policy,  see  Insurance,  i  451. 

CANCELLATION  OF  INSTRUMENTS. 

See  Qnietlns  Title;  Reformation  of  Instru- 
ments. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudalent  Con- 
veyances, 11  278,  299. 

Oroundt  for  oancellation,   and  caneeU«<«oi»  or 
retcittion  of  particular  iiutrumeiiU 
by  act  of  parties. 
Contracts  of  sale,  see  Sales,  |f  104-128;    Ven- 
dor and  Purchaser,  ||  86,  119. 
Conveyances  or  contracts  «t  infants,  see  In- 
fants, I  68. 
Tltx  deeds,  see  Taxation,  H  806,  808. 

n.  PBQOEEDINOS  AKS  BEX.ZEF. 

I  47.  In  an  action  to  set  aside  certain  deeds 
executed  in  1894,  evidence  held  to  show  that  an 
nnaatborised  mortgage  foreclosure  at  that  time 
was  confirmed;  no  steps  having  been  taken  to 
repudiate  the  transaction  until  1908.— Hemp- 
stead V.  Leland  (Minn.)  736. 

I  58b  In  an  action  to  cancel  a  deed  for  fraud, 
k«Mi,  that  tiie  court  properly  retained  the  case 


to  award  plaintiff  damages,  though  cancellation 
could  not  be  granted. — Oriffiths  v.  Cretney  (Wis.) 
875. 

{  59.  An  answer  in  a  suit  in  equity  held  not 
to  warrant  the  granting  of  affirmative  relief. — 
Atkinson  v.  Schell  (Mich.)  443. 

CANDIDATES. 

For  office,  form  and  contents  of  ballots,  see 

Elections,  ||  182-190. 
For   office  nomination,    see   Eilections,   H   1^. 

126. 

CANVASS. 

Of  statement  of  consent  for  ^ale  of  liquors,  see 
Intoxicating  Liquors,  |  27. 

CAPITAL 

Corporate  capital  in  general,  see  Corporations, 
SI  90.  123.  »       ■"•  »- 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE. 

See  Adultery ;    Rape. 

CARRIERS. 

As  employers,  see  Master  and  Servant. 

Construction,  regulation,  and  operation  of  rail- 
road in  general,  see  Railroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs 
and  Telephones. 

Delivery  of  game  to  carrier  for  shipment  out  of 
state,  see  Game,  f  7. 

X.   CONTROI.  Ain>  KEQVJJLTIOII  OF 
COMDCOlf  OABRIEBS. 

(A)   In  General. 

Construction  of  statutes  in  pari  materia,  see 
Statutes,  i  225. 

i  ta.  Under  Cobbey's  Ann.  St.  1909,  |  10,- 
662,  held,  that  a  carrier  may  not  exchange  trans- 
portation for  services  or  property  by  way  of 
barter.— State  v.  Union  Pac.  R.  Co.  (Neb.)  850. 

§  13.  The  only  standard  measure  possible  to 
secure  absolute  uniformity  in  the  rates  of  car- 
riers is  money.— State  v.  Union  Pac  R.  Co. 
(Neb.)  859. 

f  13.  A  contract  by  a  railroad  company  to 
furnish  transportation  to  the  proprietors  of  a 
newspaper  in  return  for  advertising  held  viola- 
tive of  Railway  Commission  Act  (I^ws  1907,  e. 
90)  i  14,  and  Cobbey's  Ann.  St.  1909,  {  10,662. 
— SUte  V.  Union  Pac.  R.  Co.  (Neb.)  SSd. 

n.  OABKIAOE  OF  OOOD8. 

(B)  Delar  iB  Transportation  or  DellTery. 

I  105.  Measure  of  damages  for  the  negli- 
gent delay  caused  by  a  carrier  in  transportation 
of  certain  men  for  plaintiff  stated. — white  v. 
MinneapoUs  &  R.  R.  Ry.  Co.  (Minn.)  533. 

<F)  liOas  of  or  Injnrr  to  Goods. 

I  108.  Defendant  carrier  held  liable  for  in- 
juries caused  by  its  negligence. — White  v.  Min- 
neapolis &  R.  R.  Ry.  Co.  (Minn.)  533. 

I  113.  Where  a  shipper  surrenders  the  entire 
custody  of  his  goods,  to  a  common  carrier  for 
transportation,  the  liability  of  a  carrier  as  an 
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insurer  of  the  safe  delWeiT  at  Mice  attaches.— 
Barrowes  t.  Chicago,  B.  &  Q.  R.  Oa  (Neb.) 
1084. 

{  116.  Where  transportation  is  delayed,  car- 
rier must  use  reasonable  care  to  protect  freight 
during  delay. — White  t.  Minneapolis  &  R.  B. 
By.  Co.  (Minn.)  533. 

I  132.  A  carrier  held  liable  for  damages  to 
goods  while  in  its  possession. — L.  Struebing  Co. 
V.  Merchants*  Despatch  Transp.  Co.  (Wis.)  21. 

{  134.  In  an  action  against  a  carrier  to  re- 
cover for  damage  to  freight,  evidence  held  to 
sustam  a  verdict  for  plaintifC.— Banks  v.  Penn- 
sylvania By.  Co.  (Minn.)  410. 

I  134.  Certain  evidence  held  not  to  preclude 
a  finding  that  goods  were  in  good  condition  when 
received  by  a  can-ier. — L.  Struebing  Co.  v.  Mer- 
chants' Despatch  Transp.  O.  (Wis.)  21. 

(B)  UmltatlOB  of  I.labllltr> 
8  169.    In  an  action  for  injuries  to  freight, 
evidence  of  waiver  of  provision  in  bill  of  lading 
as  to  presentation  of  claim  held  competent. — 
Banks  v.  Pennsylvania  By.  Co.  (Minn.)  410. 

(I)   Connectimv  Carriers. 

§  180.  A  carrier,  contracting  to  carry  goods 
beyond  his  own  line,  may  limit  his  responsibility 
to  his  own  line.— Dodge  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.  (Minn.)  627. 

IXZ.  OABRZAOE  OF  UVE  STOCK. 

$  230.  In  action  for  delay  in  transporting 
hqcs,  dne  to  severe  storm,  held  not  error  to 
refnse  to  submit  issue  to  jury.— Dodge  t.  Chic- 
ago, St.  P.,  M.  &  O.  Ry.  Co.  (Minn.)  627. 

XV.   CARBIAOE  OF  PASSENOEB8. 

(O  Performance  of  Contract  of  Transpor- 
tation. 

S  271.  Where  a  street  railroad  passenger  left 
the  car  because  not  going  to  the  end  of  the  line, 
and  was  compelled  to  walk,  his  remedy,  if  any, 
was  for  breach  of  contract. — Gustafson  t.  Cedar 
Rapids  &  M.  (3.  Ry.  Co.  (Iowa)  145. 

(D)  Personal  Injuries. 

Service  of  process  on  foreign  railroad  compa- 
ny, see  Railroads,  §  33. 

{  316.  That  a  passenger  on  a  street  car  fell 
on  the  floor  and  was  injured  held  insufficient  to 
show  negligence  on  the  part  of  the  street  car 
ounpany.— -Rhea  v.  Minneapolis  St.  Ry.  Co. 
(Minn.)  823. 

{  320.  In  an  action  for  injuries  to  plaintiff's 
intestate  while  a  passenger  on  a  street  car,  the 
court  properly  directed  a  verdict  for  defendnnt. 
— Bhea  v.  Minneapolis  St  By.  Co.  (Minn.)  823. 

I  321.  In  an  action  bf  a  passenger  against 
a  street  car  company  for  injuries,  a  charge  held 
not  objectionable.— Hoblit  v.  Minneapolis  St 
By.  Co.  (Minn.)  407. 

(B)  Oontrlbntory   NeKlivence  of  Person 
Injured. 

I  S47.  In  an  action  by  a  passenger  against 
a  street  car  company  for  injuries,  plaintiff's 
contributory  negligence  held,  under  the  evidence, 
to  be  for  the  jury.— Hoblit  v.  Minneapolis  St. 
By.  Co.  (Minn.)  407. 

(G)  Passenorers'  Effects. 

Application  of  instruction  to   evidence  in  ac- 
tion for  loss  of  baggage,  see  Trial,  $  252. 

{  404.  A  contract  by  a  railroad  company  to 
check  goods  held  not  a  bailment  for  accommo- 
dation, but  for  hire.— Fraam  v.  Grand  Rapids  & 
I.  By.  Co.  (Mich.)  8.^1. 

i  404.  A  carrier  in  maintaining  a  parcel  room 
held  not  acting  as  a  common  carrier,  but  as  a 


warehouseman. — Fraam  t.  Grand  Bapids  &  I. 
By.  Co.  (Mich.)  851. 

I  404.  Where  a  railroad  company  receives  in 
its  parcel  room  property  for  safe-keeping  to  be 
redelivered  at  the  place  of  deposit,  and  makes  a 
nominal  charge,  the  contract  is  a  bailment  for 
the  mutual  benefit  of  the  parties.— Fraam  t. 
Grand  Bapids  &  I.  By.  Co.  (Mich.)  851. 

{  404.  In  an  action  against  a  railroad  com- 
pany for  the  value  of  the  contents  of  a  suit  case 
that  had  l>een  checked  in  the  parcel  room,  a  con- 
versation held  sufficient  to  have  warned  defend- 
ant that  the  article  was  of  considerable  value. — 
Fraam  t.  Grand  Bapids  &  I.  Ry.  Co.  (Mich.) 
851. 

i  404.  In  an  action  against  a  railroad  com- 
pany for  the  value  of  the  contents  of  a  suit 
case  that  had  been  checked  in  the  parcel  room, 
a  delay  in  making  inquiry  held  not  evidence  of 
negligence  of  plaintiff.— Fraam  v.  Grand  Bapids 
&  I.  Ry.  <3o.  (Mich.)  851. 

i  408.  In  an  action  against  a  railroad  compa- 
ny for  the  value  of  the  contents  of  a  snit  case 
that  had  been  checked  in  the  parcel  room  under 
the  evidence,  the  question  of  defendant's  negli- 
gence held  for  the  jury. — Fraam  v.  Grand  Rap- 
ids &  I.  Ry.  Go.  (Mich.)  851. 

CARS. 

In  general,  see  Carriers;   Railroads. 

CASE  CERTIFIED  OR  RESERVED. 

See  Appeal  and  Error,  {  316. 

CASE  ON  APPEAL  • 

Contents,  making,  and  settlement,  see  Appeal 
and  Error,  H  500-574. 

CAUSE. 

(Challenge  of  jurors  for  cause,  see  Jury,  if  131- 

133. 
Probable  cause  for  prosecution,  aee  Malicious 

Prosecution,  fj  21-24. 

CAUSE  OF  ACTION. 

See  Action ;  Injunction,  |  9 ;  Malicious  Prose- 
cution, IS  21-24. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,   |  52. 

Joinder,  see  Action,  fii  38,  00. 

Single  and  entire,  see  Action,  {  38. 

CEMETERIES. 

See  Dead  Bodies,  |  6. 

As  nuisances,  see  Nuisance,  {(  61,  72,  80. 

Exemptions  from  taxation,  see  Taxation,  |  245.. 

CERTAINTY. 

Negotiatulity  ot  bill  or  note  dependent  on  cer- 
tainty as  to  amount  payable,  see  Bills  and 
Notes,  {  164. 

Of  allegations  of  pleading,  see  Pleading,  |  367. 

CERTIFICATE. 

Authentication  of  affidavit  in  extradition  pro- 
ceedings, see  Extradition,  |  34. 

Of  case  or  question  of  law  for  determination 
by  higher  court,  see  Appeal  and  EJrror,  |  316. 

Of  deposit,  see  Banks  and  Banking,  I  152. 

Of  evidence  on  appeal,  see  Appeal  and  BJrror,  t 
574. 

Of  insurance,  see  Insurance,  I  704. 

Of  redemption,  see  Mortgages,  f  606. 

To  depositions,  see  Depositions,  {  79. 
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CERTIORARI. 

S««iMD  in  particular  prooeedintt. 

AppUcatioa  for  jad^ment  for  drainage  assess- 
ment, see  Drains,  f  90. 

Contempt  proceedings,  see  Contempt,  |  67. 

For  alteration  of  school  district,  see  Schools 
and   School  Districts,  |  39. 

IX.   PB00EEDIITO8  AMD  DETER- 
MXNATIOK. 

i  68.  Bindings  on  conflicting  evidence  will 
not  be  disturbed  on  certiorari  unless  clearly 
wrong. — Allen  t."  Brennan  (Iowa)  771. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHANCE. 

Disposition  of  money  or  proper^  by  chance, 
aee  Lotteries. 


See   KquitT. 


CHANCERY. 
CHANGE 


Of  grade  of  street  compensation  to  abutting 
owners,  see  Municipal  Corporations,  if  894, 
396,   401. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  K  119-146;   Venue,  f  72. 

CHARACTER. 

Of  accused  or  other  persons,  eridence  in  crim- 
inal prosecutions,  see  Criminal  Law,  IS  37C- 
380 ;   Homicide,  i  163. 

Of  female,  evidence  in  criminal  prosecutions, 
see  Rape,  §  40. 

Of  witness,  see  Witnesses,  S  338. 

CHARGE. 

By  carrier,  see  Carriers,  {  13. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

For  telegraph  or  telephone  service,  see  Tele- 
graphs and  Telephones,  {  34. 

Instructions  to  jury,  see  Criminal  Law,  iS  761, 
772-823,  825,  829 ;    Trial,  §§  191,  295,  423. 

Of  legacies  on  property  by  will,  see  Wills,  lit 
821-823. 

CHARITIES. 

'  Exemption  of  property  of  charitable  institu- 
tions from  legacy  and  transfer  taxes,  see  Tax- 
ation, i  876. 

I.  OBEATION,  EXI8TEH0E,  AKB 
VAUDITT. 

.Consideration  of  conveyance,  see  Deeds,  |  17. 

I  4.  An.  instrument  held  susceptible  of  being 
treated  as  an  executory  contract  to  convey  to 
a  preachers'  aid  society  for  certain  charitable 
pqrpoees  in  trust  for  the  purposes  stated  there- 
in, even  if  insufficient  as  a  deed,  so  that  equity 
will  compel  a  transfer  of  the  property.— Francis 
V.  Preachers'  Aid  Society  (Iowa)  1027. 

I  4.  Charitable  trusts  held  enforceable  and 
are  not  controlled  by  the  statutes  of  uses  and 
tmsts.— In  re  Kavanaugh's  Kstate  (Wis.)  67Z 

I  4.  The  court  will,  if  possible,  uphold  char- 
itable trusts  in  accordance  with  the  intent  of 
the  donor  and  consistently  with  rules  of  law. — 
In  re  Kavanaugh's  Estate  (Wis.)  672. 

I  12.  A  gift  to  be  applied  consistently  with 
existing*  laws  for  the   benefit  of  an   indefinite 


number  of  persons  by  bringing  their  hearts  un- 
der the  influence  of  education  is  a  charity,— In 
te  Kavanaugh's  Estate  (Wis.)  672L 

I  13.  A  gift  to  be  applied  consistently  with 
existing  laws  for  the  benefit  of  an  indefinite 
number  of  persons  by  bringing  their  hearts  un- 
der the  influence  of  reliKion  in  a  charity. — In  re 
Kavanaugh's   Estate  (Wis.)   672. 

I  16.  A  testamentary  gift  for  masses  hdi 
not  a  "private  trust"  within  St.  ISflS,  {  2081.— 
In  re  Kavanaugh's  Estate  (Wis.)  672. 

g  16.  The  doctrine  of  suoerstitious  uses  un- 
der St.  1  Edw.  VI,  c.  14,  has  not  obtained  in 
the  United  States.— In  re  Kavanaugh's  Elstate 
(Wis.)  672. 

I  10.  Masses  are  religious  observances,  and 
gilts  therefor  come  xrithin  the  religious  or  pions 
uses  which  are  upheld  as  iiublic  charities. — In 
re  Kavanaugh's  Estate  (Wis.)   672. 

I  16.  A  testamentary  gift  for  masses  held 
valid  as  a  "charitable  beauest." — In  re  Kava- 
naugh's  Estate   (Wis.)   672. 

f  18.  A  charitable  trust  held  not  defeated  tie- 
cause  the  trustee  named  has  no  legal  existence 
or  is  unable  to  accept  or  administer. — In  re 
Crawford's  Estate  (Iowa)  774. 

S  18.  In  charitable  bequests  no  trustee  need 
be  named,  as  a  charity  wtll  not  be  allowed  to 
fail  for  want  of  a  trustee. — In  re  Kavanaugh's 
Estate  (Wis.)  672. 

g  22.  A  testamentary  gift  for  masses  held 
sufficiently  certain  as  a  charitable  bequest. — 
In  re  Kavanaugh's  Estate   (Wis.)  672. 

(  27.  The  widow  and  collateral  heirs  of  one 
who  conveyed  property  to  a  preachen'  aid  so- 
ciety to  establish  a  superannuated  preachers 
home  cannot  question  the  society's  power  to  talce 
and  hold  the  property  for  the  purpose  of  the 
grant.— Francis  ▼.  Preachers'  Aid  Society  (Iowa) 
1027. 

H.   OONSTBUCTION,  ABlEIinSTBA- 
TIOH,  AKB  EHFOBOEICENT. 

i  83.  The  person  named  in  a  will  to  execute 
a  charity  created  thereby  is  a  trustee,  and,  U 
necessary,  he  will  hold  the  title  for  the  purpose 
of  carrying  out  tlie  wilL— In  re  Kavanaugh's 
Estate  (Wis.)  672. 

CHATTEL  MORTGAGES. 

Transfers  operating  to  hinder,  delay,  or  de- 
fraud creditors  in  general,  see  Fraudulent 
Conveyances. 

I.  HEQUISITES  AND  VAUDITT. 

(A)  Natare  aad  Bssentlala  of  Tnuisfeni  of 
Cluittela  aa   Mecarltr. 

I  7.  Instrument  leasing  premises  and  reserv- 
ing title  to  crops  in  lessor  until  the  rent  had 
been  paid  held  not  a  chattel  mortgage  required 
to  be  executed  as  such.— Dobbs  v.  Atlas  Ele- 
vator Co.  (S.  D.)  2S0. 

HI.   CON8TRUOTIOH  AMD  OPEBA- 
TION. 

(A)  Ctoneral  Rnlea  of  CoBstmetiOB. 

I  101.  A  chattel  mortgage  recorded  in  one 
state  will  not,  under  the  doctrine  of  comity, 
be  given  priority  over  local  attacliing  creditors 
by  the  courts  of  another  state,  to  which  the 
chattels  are  removed. — Pennington  County  Bank 
V.  Bauman  (Neb.)  654. 

(D)  Uea  Bad  Priorltr* 

g  154.  Held,  that  a  subsequent  incumbrancer 
whose  mortgage  was  taken  before  expiration  of 
six  years  was  not  entitled  to  raise  the  question 
that   under  the  concluding  paragraph  of   Civ. 
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Code,  I  2069,  relative  to  lenewal  of  diattel  mort* 
giigea,  a  creditor,  subsequent  purchaser,  and  in- 
cumbrancer are  placed  on  the  same  footing,  bnt 
that  he  fell  within  the  class  described  in  the 
preceding  portion  of  the  sectioa  requiring  "good 
twth"  of  tne  purchaser  or  incumbrancer.— Anlt- 
mui  £ln£ine  &  Thresher  Co.  v.  Young  (S.  D.) 

I  159.  Under  Ov.  Code,  §{  2448,  2452,  a 
flecond  mortgagee  held  not  a  subsequent  incum- 
Iffanoer  "in  good  faith"  entitled  to  the  benefit 
V  section  2089  relative  to  the  renewal  of  chat- 
A  mortgages. — Aultman  Engine  &  Thresher  Go. 
T.  Y«wkg  (8.  D.)  245. 

V.  BIGHTS   AICD   RfiMTinrBH   OF 
OBEDITOBB. 

187.    A  creditor  of  a  chattel  mortgagor  can- 
:  attack  the  mortgage  because  not  renewed  at 
,.  expiration  of  three  years  as  required  by  Civ. 
^de,  i  2089,  without  first  having  obtained  an 
Brest  in  or  a  lien  upon  the  mortgaged  prop- 
through   some  Judicial   process. — Aultman 
ne  &  Thresher  Co.  v.  Young  (S.  D.)  245. 

VIZ.  REMOVAX.  OB  TBAK8FEB  OF 
PBOPEBTT  BT  MOBTOAOOR. 

Of  seller  to  purchaser,  see  Sates,  | 

CHATTELS. 


U^tj 


CUft.  see  Gifts. 
sRe,  see  Sales. 

CHECK  ROOMS. 

Uabilltr  of  carrier  for  loss  of  goods,  see  Car- 
riers, f  404. 

CHECKS. 

In  general,  see  Bills  and  Nofes. 

CHILDREN. 

See   Qnardian   and   Waird;    Infants;    Parent 

Ind  Child. 
Assumption  of  risk  by  infant  servant,  see  Mas- 

^r  and  Servant,  {  218. 
Oire  required  of  master  as  to  infant  servant, 

see  Master  and  Servant,  |  153. 
Dangerous  machinery  as  attractions   to  chil- 

dreu,  see  Negligence,  |  23. 

CHOSE  IN  ACTION. 

AMWts  of  estate  of  decedent,  see  Executors  and 

Administrators,  |  62. 
Assignment  of,  see  Assignments,  |  24. 

CIRCUMSTANTIAL  EVIDENCE. 

ttstmctions,  see  Criminal  Law,  |  784. 

CITATION. 

See  Process. 

CITIES. 

See  Mnaldpal  Corporations. 

CITIZENS. 

Equal   protection  of  laws,   see  Constitutional 

tkxr,  I  230. 
Privileges  and  immunities,  see  Constitutional 

Law,  St  205-208. 


CIVIL  ACTION. 


See  Action. 


CIVIL  DAMAGE  LAWS. 

Stf  Intoxlcatiug  Liquors,  H  2K5.  312. 


CIVIL  RIGHTS. 

ConstitntloBal  guaranty  of  ciTtt  rights,  see  Con* 
stitntional  Law,  H  83-87. 

Constitutional  guaranty  of  trial  by  jury,  see 
Jury,  11  21-29. 

Denial  oi  equal  protection  of  laws,  see  Consti- 
tutional Law,  I  230. 

Deprivation  of  life,  liberty,  or  property  without 
due  process  of  law,  see  Constitutional  Law, 
If  2^-311. 

Privileges  or  immunities  and  class  legislatioB, 
see  Constltntional  Law.  U  206-208. 

CLAIM  AND  DELIVERY. 


See  Replevin. 


CLAIMS. 


Against  estate  of  decedent,  see  Executors  and 
Administrators,  SI  213-283. 

Against  exempt  property,  see  Homestead,  f 
108. 

Against  telegraph  or  telephone  company  for 
negligence  or  default  in  transmission  or  de- 
livery of  message,  see  Telegraphs  and  Tele- 
phones, S  54. 

For  damages,  service  on  corporation,  see  Cor- 
porations, S  507. 

Of  mechanic's  lien,  see  Mechanics'  Liens,  H 
132,  157. 

Substitution  of  claimants,  see  Literpleader. 

CLASSES. 

Devises  and  bequests  to  classes,  see  Wills.  | 
524. 

CLASS  LEGISLATION. 

See  Constitutional  Law.  |  208. 

CLIENTS. 

See  Attorney  and  Client 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

On   account  of   administrator,  see   Executors 

and  Administrators,  $  513. 
On  judgment,  see  Judgment,  {{  470,  618. 
On  judgment  against  infant,  see  Infants,  { 112. 
On  judgment  lib  action  to  foreclose  mortgaj;^. 

see  Mortgages,  |  497. 
On  order,  see  Motions,  §  61. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  H  85&-S86%. 

COLLATERAL  UNDERTAKING. 

See  Principal  and  Surety. 

COLLECTION. 

By  bank,  see  Banks  and  Banking,  %  161. 
Of   assessment   for   public  improvements,   k« 

Drains,  ^  90,  91. 
Of  taxes,  see  Taxation,  ||  686,  688. 

COLLEGES  AND  UNIVERSITIES. 

Schools  in  general,  see  Sdiools  and  ScEool  Dis- 
tricts. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 
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INDBZ-DIQEST. 


Ooaap. 


COMBINATIONS. 

See  Oonepiracy;   Monopolies,  H  10-20. 

COMITY. 

S«tweeii  stetea,  bm  Bztradltion,  U  30-80. 

COMMERCE 

Carriage  of  goods  and  passengers,  see  Carriers. 

Combination  in  restraint  of  interstate  com- 
merce, see  Monopolies,  §|  10-20. 

Contracts  in  restraint  of  trade,  see  Contracts, 
t  117. 

X.    POWER    TO    RE01TI.ATE   TK   OIBH- 
EBAL. 

i  8.  Laws  1007,  c.  557,  regulating  sales  of 
a^rapa,  etc,  as  it  affects  interstate  commerce, 
held  to  fall  within  the  field  of  "concnrrent  Jn- 
risdiction"  of  the  state  and  federal  governments. 
— McDermott  v.  State  (Wis.)  888. 

§  10.  Act  Cong.  June  30,  1906,  c.  3915,  34 
Stot.  768  (U.  S.  Comp.  St  Supp.  1909,  p.  1187), 
relating  to  food  and  dru^  held  not  to  extend 
to  and  cover  the  regulation  nrovided  by  Laws 
1907,  c  667.— McDermott  v.  State  (Wis.)  88a 

H.  SITBJEOTS  OF  BEOITLATIOH. 

{  41.  That  articles  are  being  sold  in  the  orig- 
inal packages  as  transported  held  not  to  pre- 
vent the  state  subjecting  them  to  proper  police 
regulation.— McDermott  v.  State  (Wis.)  888. 

f  41.  Retailers  held  to  have  so  dealt  with 
goods  In  original  packages  aa  to  mingle  them 
with  the  general  property  of  the  state  before 
they  were  sold  by  them  in  their  trade.— McDer- 
mott V.  State  (Wis.)  888. 

m.  MEAHS  AND  METHODS  OF  BEO- 
VXjATIOJX. 

i  57.  Regulation  of  the  taking  of  fish  and 
game  within  the  state  is  not  an  interference 
with  interstate  commerce.- People  v.  6etnnsky 
(Mich.)  814. 

S  60.  Laws  1907,  c.  557,  *«W  not  to  violate 
rights  of  importeia,  secured  by  the  federal  Con- 
stitution, to  sell  an  article  in  original  packages. 
—McDermott  v.  State  (Wis.)  88& 

i  61.  Act  June  20,  1906.  c.  3.591.  «  7,  34  Stat. 
693  (TJ.  B.  Comp.  St.  Supp.  1909,  p.  1168), 
making  the  initial  carrier  liable  for  injuries 
to  an  interstate  shipment  caused  by  it;  or  any 
connecting  carrier,  and  prohibiting  the  contract 
exempting  it  from  sucn  liability,  is  constilu- 
tional.— Dodge  v.  Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.  (Minn.)  627. 

^  61.  A  stipulation  as  to  carriage  of  freight 
within  the  state,  limiting  the  liability  of  a  car- 
rier to  its  own  line,  has  no  application  to  inter- 
state shipments.— Dodge  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.  (Minn.)  627. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Of  lunacy,  see  Insane  Persons,  i  26. 

COMMISSIONERS. 

Judicial  notice  of  official  character  of  insur- 
ance commissioner,  see  Evidence,  {  44. 

Judicial  notice  of  proceedings  of  railroad  com- 
missioners, see  Bvidence,  §  48. 

Service  of  process  on  insurance  commissioner, 
see  Insurance,  |  26. 

Street  commissioners,  see  Municipal  Corpora- 
tions, §  1.57. 


COMMISSIONS. 

Of  broker,  see  Brokers,  K  45-67,  86. 

COMMITTEE. 

Of  insane  person,  see  Insane  Persons,  |  38. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Bvidence,  {  43-48. 

COMMON  LAW. 

Joinder  of  causes  of  action  at  common  law,  see 

Action,  {  38. 
Presumptions  as  to  existence  of  common  law 

in  foreign  state,  see  Evidence,  |  80. 

COMMON  NUISANCE. 

See  Nuisance,  H  59,  80. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districta,  H  39-M. 

COMPANIES. 

See  Corporations ;    Partnership. 

COMPENSATION. 

Compensatory  damages,  see  Damages,  H  26, 
67. 

Of  particuUir  claaaea  of  officeri  or  other  sierfont. 
Attorneys,  see  Attorney  and  Client,  |(  UHS-ttid. 
Brokers,  see  Brokers,  {{  45-67,  86. 
Justice  of  the  peace  acting  as  coroner,  see  Cbr- 

oners,  |  7. 
Officers  in  general,  see  Officers,  |  100. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of  evidence,  see  Criminal  Law,  |  886;    Hlvi- 

dence,  |  148. 
Of  juror,  see  Jury,  |§  92-133. 
Of  witnesses,  see  Witnesses,  H  40-211. 

COMPETITION. 

Combinations  to  lessen  or  stifle  free  competi- 
tion in  trade,  see  Monopolies,  S|  10-20. 

Contracts  prerenting  competition  in  trade,  see 
Contracts,   §  117. 

Unfair  competition,  see  Trade-Marks  and  Trade- 
Names,  §  71. 

COMPLAINT. 

Evidence  of  complaints  by  female  in  prMecn- 

tion  for  rape,  see  Rape,  {  48. 
In  civil  actions,  see  Pleading. 
In  criminal  prosecutions,   see   Indictment  and 

Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;    Release.  ' 

Authority  of  attorney,  see  Attorney  and  CHleat, 
I  101. 
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Protection  of  attorney  aeainst  settlement  of 
claim  in  litigation,  see  Attorney  and  Client, 
If  189,  180. 

I  19.  The  validity  of  a  compromise  made  by 
an  attorney  wiQiout  authority  held  a  proper 
issue  in  a  snliseqaent  suit  on  tlie  same  cause 
of  action  throufji  another  attorney.— Nelson  v. 
Nelson  (Minn.)  731.       ' 

COMPUTATION. 

Of  period  of  limitation   of  civil  actions,   see 

Limitation  of  Actions,  IS  47-119. 
Of  time,  see  Time. 

CONCEALMENT. 

As  gronnd  for  avoidance  of  insarance,  see  In- 
surance, I  260. 

CONCERT  SALOONS. 

Regnilations  for  protection  of  minors,  see  In- 
fants, I  13. 

CONCLUSION. 

Of  law  on  trial  by  court,  see  Trial,  |l  395,  404. 
Of  witness,   see  Criminal  Law,   |  mQ;    Evi- 
dence, II  471-495. 
Pleading  conclusions,  see  Pleading,   {  8. 

CONCLUSIVENESS. 

Of  adjudication  on  inquisition  of  lunacy,  see 
Insane  Persons,  |  26. 

Of  discharge  in  bankruptcy,  see  Bankruptcy,  | 
418.     . 

Of  judgment,  see  Judgment,  H  645,  736. 

Of  judgment  in  action  to  foreclose  mortgage, 
see  Mortgages,  |  497. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  |  662. 

Of  settlement  of  accounts  of  executor  or  ad- 
ministrator, see  Executors  and  Administra- 
tors, f  513. 

Of  verdicts  and  findings,  see  Appeal  and  Er- 
ror, II  994-1024. 

CONCURRENT  NEGLIGENCE. 

See  Negligence,  |  61. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  Escrows. 

In  contractt  and  conveyancet. 
Insurance  policies,  see  Insurance,  |S  260,  319, 

334,  723. 
Statement  in  memorandum  required  by  statute 

of  frauds,  see  Frauds,  Statute  of. 

Precedent  (o  ttotiont  or  other  proceedings. 

As  affecting  limitation  of 'actions,  see  Limita- 
tion of  Actions,  S  65. 

For  injuries  from  negligence  or  default  in 
transmission  or  delivery  of  telegraph  or  tele- 
phone message,  see  Telegraphs  and  Tele- 
phones, I  60. 

For  wrongful  death,  see  Death,  |  19. 

To  enforce  vendor's  lieo,  see  Vendor  and  Pur- 
chaser, I  273. 

CONDUCT. 

Of  counsel  at  trial,  see  Criminal  Lew,  H  720- 
.730. 

Cff  jury,  see  Criminal  Law,  ||  854,  855. 
Of    witneKS    as    ground    of    impeachment,    see 
Witnesses,   $  338. 


CONFEDERACY. 

See  Conspiracy. 

CONFIDENTIAL  COMMUNICATIONS. 

IMadosnre,  see  Witnesses,  H  18S-211. 

CONFIDENTIAL  REUTIONS. 

See  Brokers;  Guardian  and  Ward;  Partner- 
ship;   Principal  and  Agent;   Trusts. 

Disclosure  of  communications,  see  Witnesses 
II  188-211. 

CONFIRMATION. 

Of  sale  of  property  of  decedent,  see  ESxecatois 

and  Administrators,  |  S75. 

CONFLICTING  CLAIMS. 

Determination   of    conflicting    claims    to    real 

property,  see  Quieting  Title. 
Interpleader  in  general,  see  Interpleader. 

CONFLICT  OF  LAWS. 

As  to  chattel  mortgage,  see  Chattel  Mortgases, 

I  101. 
As  to  tax  deeds,  see  Taxation,  {  754. 
Marriage,  see  Marriage,  {  3. 
Presumptions  as  to  laws  of  other  states,   see 

Evidence,  |  80. 

CONFRONTING  WITNESSES. 

Right  of  accused,  see  Criminal  Law,  {  662. 

CONGRESS. 

Power  to  regulate  commerce,  see  Commerce^  |{ 
8-10. 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 

CONNECTING  CARRIERS. 

See  Carriers,  {  ISO. 

CONSENT. 

Collateral  attack  on  judgment  for  want  of  con- 
sent, see  Judgment,  {  490. 

Of  husband  or  wife  to  transfer  or  incumbranc* 
of  exempt  property,  see  Homestead,  {  1 17. 

Of  owner  of  property  to  improvements  thereon 
as  affectinc  right  to  lien,  see  Mechanics' 
Liens,  §|  57-64. 

Of  parties  to  contracts  in  general,  see  Cob- 
tracts,  S  94. 

To  oral  instructions,   see  Trial,   {   223. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  S|  27-56. 

CONSERVATORS. 

See  Ouardian  and  Ward;  Insane  Persons,  1 38. 

CONSIDERATION. 

Of  particular  ctatiet  of  oostrsol*. 

See   Bills   and   Notes,   f  618;    Deeds,   i  17. 

Conveyance  or  other  transfer,  sufficiency  as  to 
creditors  of  grantor  or  subsequent  puiehasers, 
see  Frandulent   Conveyances,  |  94. 

Sale  of  goods,  see  Sales,  |  21. 
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CONSPIRACY. 

Acts  and  decIaratiouB  of  conspirators  as  evi- 
dence against  co-conspirators  in  general,  see 
Criminal  Law,  {  423. 

Combinations  to  monopolize  trade,  see  Monopo- 
Ues,  SI  10-20. 

I.  OZVXX.  LXABIUTT. 

<A)  Asta  Ooutltatlav  CoBspiraoy  ana  U- 
•blUtr  Tkerefor. 

I  5.  One  suing  for  a  conspiracy  for  unlaw- 
ful interfering  with  trade  neld  required  to 
show  that  some  act  was  done  by  defendants 
after  the  formation  of  the  conspiracy,  which 
was  not  only  unlawful,  but  an  invasion  of  his 
legal  rights. — Dunshee  v.  Standard  Oil  Co. 
(Iowa)  342. 

8  8.  One  suing  for  a  conspiracy  for  unlaw- 
fully interfering  with  trade  held  required  to 
show  that  some  act  was  done  by  defendants 
after  the  formation  of  the  conspiracy,  which 
was  not  only  unlawful,  but  an  invasion  of  his 
legal  rights.— Dunshee  v.  Standard  Oil  Co. 
(Iowa)  342. 

(B)  AetloMM. 

§  21.  Whether  defendants  conspired  to  de- 
fraud plaintiff  by  selling  her  worthless  corpo- 
rate stock  held  under  the  evidence  a  jury  ques- 
tion.—Roy,  T.  Bordas  (Mich.)  717. 

CONSTITUTIONAL  LAW. 

Review  of  constitutional  qnestions  as  dependent 
on  presentation  in  trial  court,  see  Appeal  and 
Error,  |  170. 

Procimont  relating  io  particular  tubjectt. 

See  Game,  t  3% ;  Health,  |  21 ;  Infants,  {  12  ; 
Taxation,  §  42. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, It  49,  64. 

Regulation  of  commerce,  see  Commerce,  ||  8- 

Subjects  and  titles  of  statutes,  see  Statutes, 
IS   109-123. 

Right  of  per»<m»  acotued  or  oorwioted  of  crime. 
Right  to  confront  witnesses,  see  Criminal  Law, 
r662. 

n.  OOWSTRUOTIOK,  OPEBATIOK, 

AKD  ENFOBCZaO^T  OF  OON- 

STITUTIONAX.  PROVISIONS. 

Effect  on  criminal  responsibility  of  decision 
holding  statute  valid,  after  previous  holding 
of  invalidity,  see  Criminal  Law,  {   13. 

Operation  of  statute  unconstitutional  in  part, 
see  Statutes,  S  64. 

S  42.  If  Laws  1907,  c.  269,  making  a  discrim- 
ination in  the  vale  of  petroleum  and  petroleum- 
by-products,  which  is  valid  as  to  petroleum  oils, 
be  invalid  as  to  the  by-products,  held  doubtful 
whether  a  corporation,  prosecuted  for  violating 
the  act  as  regards  petroleum,  could  question  its 
validity  as  applied  to  by-products. — State  v. 
Standard  Oil  Co.  (Minn.)  527. 

S  48.  In  the  interpretation  of  any  law  relat- 
ing to  taxation  attacked  as  unconstitutional,  ev- 
ery intendment  must  be  in  favor  of  its  validity. 
—In  re  McKennan's  Estate  (S.  D.)  611. 

m.   DISTRIBTmOK  OF   GOVEIUr. 

MEKTAI.   PO'WXRS   AXO 

FUNOTIONS. 

(A)  I^estslatire  Povrera  and  Deleicatlon 
Thereof. 

S  60.  Grant  of  power  to  ascertain  and  de- 
termine awropriate  facts  as  the  basis  for  pro- 
cedure in  tne  enforcement  of  law  is  not  a  dele- 
gation of  legislative  power.— Hubbell  v.  Higgins 
(Iowa)  914. 


S  62.  Acts  38d  Gen.  Assem.  c.  168,  regulat- 
ing hotels,  held  not  unconstitutional  as  delegat- 
ing to  the  hotel  inspector  legislative  powers.— 
Hubbell  V.  Higgins  (Iowa)  914. 

S  63.  St.  1898,  S  959-35,  as  amended  by 
Laws  1909,  c.  329,  relating  to  assessments  for 
city  street  paving,  held  not  unconstitutional, 
as  delegating  to  the  city  power  to  exempt  prop- 
erty from  taxation.- Weise  v.  City  of  (ireen 
Bay  (Wis.)  681. 

IV.  POLIOS  POWER  IV  GEinSRAIi. 

Partieular  tuh/eot*  of  regulation. 
See  Fish,  {  8;    Game,  |  SV,;    Health,  |  21; 
Licenses,  |  6 ;  Taxation,  ||  4,  5. 

S  81.  The  Legislature  may  adopt  laws  in  the 
interest  of  public  health  and  safety,  provided 
the  legislation  is  reasonably  adapted  to  the  end 
sought.- Hubbell  v.   Higgins  (Iowa)  914. 

I  81.  The  police  power  of  the  state  may  l>e 
used  to  protect  its  citizens  against  fraud,  when 
its  frequency,  or  the  di£Sculty  in  detecting  or 
preventing  it,  is  so  great  that  no  other  means 
will  prove  effective.- State  v.  Holton,  Gray  & 
Co.  (Iowa)  1125. 

V.  PERSONAI.,  OIVXL.  AND  POUTI- 

GAI.  RIGHTS. 

S  83.  Acts  83d  Gen.  Assem.  c.  168,  |  16, 
making  it  a  misdemeanor  for  a  hotel  proprietor 
or  manager  to  fail  to  pay  a  fee  for  Inspection, 
held  in  violation  of  Const  art.  1,  |  19,  prohibit- 
ing imprisonment  for  debt.— Habbell  v.  Higgins 
(Iowa)  914. 

§  87.  Code  Supp.  1907,  U  2510e,  2510f,  re- 
lating to  the  making  and  sale  of  linseed  or  flax 
seed  oil  held  not  violative  of  tlie  fourteenth 
amendment  to  the  federal  Ck>nstitution,  guar- 
anteeing the  property  rights  of  citizens  in  every 
state,  or  of  toe  Constitution  of  this  state  (Art. 
1;  S  9),  requiring  due  process  of  law.— State  v. 
Holton,  Gray  &  Co.  (Iowa)  1125. 

Vm.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

I  190.  As  the  state  may  enact  that  taxes 
shall  bear  interest  from  the  time  due,  it  may 
in  like  manner,  without  conflicting  with  any 
provision  of  the  federal  Constitution,  provide 
that  taxes  which  have  already  become  delin- 
quent shall  bear  interest  from  the  time  of  the 
delinquency. — State  v.  Western  Union  Telegraph 
Co.  (Minn.)  403. 

I  200.  A  husband  held  not  guilty  of  violating 
Pub.  Acts  1907,  No.  144,  punishing  wife  deser- 
tion.—People  T.  Albright  (Mich.)  432. 

IX.  PRIVILEGES  OR  IKMUNITIES, 
AND  CLASS  LEGISLATION. 

Special  or  local  laws,  see  Statutes,  |  93. 

S  205.  The  law  prohibiting  the  conduct  of 
the  liquor  business  outside  of  cities  and  towns 
is  not  unconstitutional,  as  giving  to  the  inhabit- 
ants of  cities  and  towns  privileges  denied  to 
those  living  outside  thereof.- Beck  v.  Woodruff 
(Iowa)   1107. 

I  207.  The  state  may  exclude  nonresidents 
altogether  from  fishing  privileges  in  ita  waters. 
—People  T.  Setunsky  (Mich.)  844.   . 

I  208.  Legislation  in  favor  of  different  class- 
es of  individuals,  in  order  to  be  valid,  must  ex- 
tend to  and  embrace  equally  all  persons  in  like 
circumstances,  under  a  natural  and  reasonable 
classification.— Hubbell  v.  Higgins  (Iowa)  914. 

I  208.  Acts  33d  Gen.  Assem.  c.  168,  held  not 
unconstitutional  as  arbitrary  in  its  classification 
of  the  public  houses  to  be  regulated  within  the 
act— Hubbell  v.  Higgins  (Iowa)  914. 
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i  206.  liegialatkm  which  affects  alike  ail  per- 
ROUS  slmilaily  sitnated  is  not  claai  lesislatlon.— 
Hubbell  V.  Biggizis  (Iowa)  914. 

I  208.  Laws  which  are  pnblic  in  their  imr- 
pose  ma^  be  confined  to  a  particniar  class  of 
persons  if  they  are  general  in  their  application 
to  the  cases  to  which  they  apply,  provided  the 
distinction  is  not  arbitrary,  but  rests  npon  some 
reason  of  public  policy.— Hubbell  t.  Higgins 
(Iowa)  914. 

f  208.  Classification  of  subjects  to  1>e  con- 
stitutional mnst  be  based  on  a  substantial  dis- 
tinction which  makes  one  class  so  different 
from  another  as  to  suggest  the  necessity  of  dif- 
ferent legislation  with  respect  thereto.— Hubbell 
V.  Higgins  (Iowa)  914. 

f  206.  Pub.  Acts  1907.  No.  163,  regulatiBg 
commercial  fishing  from  power  and  sail  boats, 
held  not  invalid  as  class  logiulation. — ^People  ▼. 
Setnnsky  (Mich.)  844. 

f  208.  The  Legislature  may  imixwe  special 
rcvtrictfoDS  regarding  the  sale  of  one  class  of 
commodities,  nnleas  no  substantial  conditions 
differentiate  that  class  from  others.— State  t. 
Standard  Oil  Co.  (Minn.)  S27. 

t  208.  Bev.  Laws  1905,  |  4930.  held  not  un- 
constitutional class  legislation.— State  y.  Rosen- 
field  (Minn.)  1068. 

X.  EQVAI.  PROTECTION  OF  JsAWB. 

I  230.  An  ordinance  requiring  licenses  of 
muk  dealers  held  invalid  as  violating  the  guar- 
anty of  equal  opportunity  under  the  law,  by 
authorizing  a  city  board  of  health  to  arbitrarily 
refuse  a  license  to  some  and  grant  it  td  others. 
—Bear  t.  City  of  Cedar  Rapids  (Iowa)  324. 

f  240.  Tlie  Legislature  may  impose  special 
restrictions  regarding  the  sale  of  one  class  of 
commodities,  unless  no  substantial  conditions 
ditFerentiate  that  class  from  others.— State  v. 
Standard  Oil  CO.  (Minn.)  627. 

XI.  Dine  PKOOESB  OF  x^w. 

i  253.  Acts  33d  Oen.  Assem.  c.  168,  S  16, 
authorizing  inspection  of  hotels,  held  not  uncon- 
stitutional as  conferring  a  right  of  entry  on 
private  property  and  a  right  of  search  without 
due  process  of  law.— Hubbell  y.  Higgins  (Iowa) 

i  283.  Whatever  may  be  the  restrictions  of 
Const.  U.  8.  Amend.  14,  to  taxation  of  property, 
it  applies  to  the  unlawful  taking  of  property 
under  exercise  of  the  police  power. — Bierman  ▼. 
City  of  Milwaukee  (Wia.)  53. 

f  289.  Acts  33d  Oen.  Assem.  c.  118,  {  3,  pro- 
viding for  the  establishment  of  drainage  districts 
by  published  notice  only,  is  not  uncunstitutional 
as  to  residents  of  the  county  as  depriving  them 
of  their  property  without  due  pro<;pas  of  law. — 
.Tohnson  v.  Board  of  Sup'rs  of  Story  County 
(Iowa)  153. 

f  290.  St  1898,  S  959-35,  as  amended  by 
Laws  1909,  c.  329,  relating  to  city  assessments 
for  street  paving,  held  not  unconstitutional  as 
taking  property  without  due  process  of  law. — 
Weise  v.  City  of  Green  Bay  (Wis.)  681. 

{  296.  Provisions  of  Laws  1907,  c.  557,  for- 
bidding the  sale  of  mixtures  of  syrups,  molasses. 
etc.,  held  not  to  deprive  retail  merchants  of 
their  liberty  and  property  without  due  process 
of  law  in  violation  of  Const  art.  1,  M  1,  8,  9, 
13,  and  Const  IT.  S.  Amend.  14.— McDermott 
V.   State  (Wis.)  888. 

I  309.  Acquirement  of  jnrisdiction  over  a 
foreign  corporation  as  provided  by  St.  1888,  | 
'2H37,  snbd.  13,  held  due  process  of  law. — Minne- 
apolis Threshing  Mach.  Co.  v.  Asbauer  (Wis.) 

iia 

i  310.  Order  in  divorce,  striking  out  answer 
of  defendant,  and  refusing  to  allow  him  to  de- 


fend, held  erroneous  as  not  due  proceaB  of  lav. 
— McXamara  v.  McNamara  (Neb.)  94. 

i  311.  Held  competent  for  the  Legislature  to 
make  a  tax  deed  conclusive  of  all  tite  proceedings 
except  such  as  are  inriadictional. — Giliaon  t.  Pe- 
karek  (S.  D.)  697. 

CONSTRUCTION. 

Of  language  used  in  alleged  libel  i»r  dander, 
see  Libel  and  Slander,  f  10. 

Of  contract*,  intirumenti,  or  /uncial  acta  ur 
proceedingt. 

See  Dedication,  K  54,  64;  Indemnity,  {  6;  Sales. 
II  54,  88;  Statutes,  H  174-226;  Wills,  li 
439-616. 

Charitable  gifts,  see  Charities,  |  33. 

Constitutional  provisions,  see  Gonstitntioiial 
Law,  II  42-48. 

Contracts,  see  Contracts,  ||  171-176. 

Contracts  of  insurance,  see  Insurance,  f  14& 

Deeda,  see  Boundaries,  ||  3-20;  Deeds,  f  123L 

Findings  of  court,  see  Trial,  |  401. 

Instructions,  see  Criminal  Law,  |  823;  Trial,  i 
295. 

Mortgages,  see  Chattel  Mortgages,  |  101 ;  Mort- 
gages, 11 105,  134. 

Pleadings,  see  Pleading,  |  34. 

Sales  of  realty,  see  Vendor  and  Purchaser,  if 
77,  79. 

Of  huUdiitift  or  other  workt. 
See   Railroads,   i   102;    Telegraphs  and  Tele- 
phones, ll  10-20. 

CONSTRUCTIVE  NOTICE. 

To  purchaser  of  land  of  claims  or  liens  against 
DToperty,  see  Vendor  and  Purchaser,  {(  230^ 

CONSTRUCTIVE  SERVICE. 

Of  process,  aee  ProceM,  |  111. 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
instruments,  see  Evidence,  i|  441,  443. 

CONTEMPT. 

Ditohedienee  to  particular  writt,  mandate*, 
ordert,  or  judgment*. 

Injunction,  see  Injunction,  ||  219-230. 

Injunction  against  liquor  nuisance,  see  Intni- 
cating  Uquora,  {  2TO. 

Refusal  to  testify  in  proceedings  to  take  deposi- 
tions, see  Depositions,  |  71. 

Violation  of  injunction  against  seUinc  intoxiCi- 
ting  liquors,  see  Intoxicating  Liquors,  |  279. 

Z.  ACTS  OB  CONDUCT  CONSTXTUT- 
nrO  CONTEMPT  OF  COUST. 

Former  jeopardy  as  defense,  see  Criminal  Law, 
I  163. 

I  28l  It  must  be  a  very  strong  case  to  jns- 
tifv  punishment  as  for  contempt  of  pnblic  of- 
ficials for  observing  a  statute  passed  as  i 
guide  for  their  conduct  thon^  the  statute  be 
unconstitutional. — Carr  v.  District  Ooart  of 
Van  Buren  County  (Iowa)  791. 

I  28.  While  advice  of  counsel  is  no  defensr 
in  contempt  proceedings,  it  may  be  considered 
in  mitigation.— Carr  v.  District  Court  of  Vao 
Buren  (jounty  (Iowa)  791. 

I  28.  Ignorance  of  the  law  is  not  in  Itself  i 
defense  in  a  contempt  proceeding,  save  when- 
criminality  or  guilt  depends  upon  the  intention 
with  which  the  act  is  done. — Carr  v.  Distrirt 
Court  of  Van  Buren  County  (Iowa)  791. 

I  28.  Change  of  conditions  may  always  be 
considered  in  determining  the  qnestion  of  guilt 
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or    innocence    of   contempt— Carr   t.    District 
Gtmrt  of  Van  Bnren  Goontr  (lowiO  T9L 

n.  POWER  TO  pmnsH.  and  pbo- 

OEZmniOS   THXOtEFOB. 

Alteration  of  commitment,  see  Process,  |  46. 
Violation  of  injunction,  see  Injunction,  f  230. 
Yiolatlon  of  injunction  aeainst  sale  of  intozica- 
tiag  liquors,  see  Intoxicating  liquors,  §  279. 

I  61.  Under  Code,  IS  4465,  •4466,  where 
hearing  in  contempt  proceedings  was  had  Feb- 
ruary 21st,  and  order  was  entered  March  3d. 
and  shorthand  notes  of  evidence  were  not  filed 
until  March  12th,  the  conviction  held  to  be  an- 
■ulled.— Gibson  t.  Hutchinson  (Iowa)  700. 

i  63.  Under  Code,  S  4466,  the  court  in  con- 
tempt proceedings  Jteld  required  to  postpone  ac- 
tion until  the  evidence  has  t)een  made  of  record, 
and  not  to  dismiss  the  proceedings. — Sawyer  t. 
Hutcliinson  (Iowa)  798. 

S  66.  An  application  for  commitment  for  civ- 
il contempt  is  addressed  to  the  sound  discre- 
tion of  the  court  in  the  absence  of  statutory 
regulation,  and  its  decision  must  stand  in  the 
absence  of  gross  abuse. — Carr  v.  District  Court 
•f  Van  Buren  County  (Iowa)  791. 

i  W.  Am  a.  rule,  a  reviewing  court  in  a  con- 
tempt case  will  not  consider  questions  of  fact. — 
Carr  v.  District  Court  of  Van  Buren  County 
(Iowa)  791. 

f  67.    On  certiorari  to  review  an  order  of  the 
district  judge  dismissing  contempt  proceedings, 
the  argument  in  defense  held  properly  present- 
ed by  the  attorney  of  defendant  in  the  proceed- 
f  ings.— Sawyer  v.  Hutchinson  (Iowa)  798. 

CONTEST. 

Of  will,  see  Wills,  If  824-834. 

CONTINUANCE 

Of  criminal  prosecutions,  see  Criminal  Iiaw,  {§ 

576-603. 
Review  of  discretionary  rulings  on  motion  for, 

see  Criminal  Law,  {  1161. 

{  20.  The  refusal  to  grant  a  continuance  on 
the  ground  of  the  absence  of  an  attorney  held 
■ot  an  abuse  of  the  court's  discretion. — Wasson 
T.  American  Patriots  (Iowa)  778. 

f  33.  A  continuance  on  the  ground  of  the 
at>8ence  of  a  witness  is  properly  denied,  where 
the  adverse  party  admits  that  the  absent  wit- 
ness would,  ff  present,  testify  as  averred  in  the 
affidavit  for  the  continuance.— Wasson  v.  Amer- 
ican Patriots  (Iowa)  77& 

CONTRACTORS. 

Independent  contractors,  see  Municipal  Corpo- 
rations, {  761;    Negligence,  |  S5. 

Right  to  mechanic's  lien,  see  Mechanics'  Uens, 
193. 

CONTRACTS. 

Agreementa  within  statute  of  frauds,  see  Frauds, 

Statute  of. 
Alteration,  see  Alteration  of  Instrumenta. 
Assignment)  see  Assignments. 
As  subject  of  set-off  or  counterclaim,  see  Set-Off 

and  Counterclaim,  {  28. 
Cancellation  of  written  contracts,  see  Cancella- 
tion of  Instruments. 
Ground   for   mechanics'   Mens,  see  Mechanics' 

liens,  |i  57-64. 
In  restraint  of  trade,  see  Monopolies,  If  10-20. 
Operation  and  effect  of  customs  or  usages,  see 

Customs  and  Usages. 
Parol   or   extrinsic   evidence   to  contradict  or 

vary  written  contract,  see  Evidence,  S§  384, 

386. 


Parol  or  extrinsic  evidence  to  show  invalidity  of 
written  contract,  see  Eividence,  i  429. 

Reformation,  see  Reformation  of  Instruments.- 

Separate  or  subsequent  oral  agreement  affecting 
written  contract,  see  Evidence,  {{  441-445. 

Specific  performance,  see  Specific  Periormanoe. 

Contract*  of  particular  classes  of  periotu. 

See  Carriers,  |  180;  Cktrporations,  {§  471,  487: 
Infants,  H  47-58;  Municipal  Corpora^igns,  Is 
331,  375;  Railroads,  !  1.34;  Warehousemen. 

Attorney,  with  client,  see  Attorney  and  Client, 
a  77-ioi. 

Insurance  companies,  see  Insurance. 

Mortgagees,  assignment  of  mortgage  or  debt  se- 
cured thereby,  see  Mortgages,  Si  244,  270. 

Mutual  benefit  insurance  association,  see  Insur- 
ance, H  713,  724. 

Officers  and  agents  of  corporations  in  general, 
see  Corporations,  U  406,  432. 

Oontractt  relating  to  partiiMilar  s«b}«et$. 

See  Boundaries,  |  46:   Insurance;   Marriage. 

Compensation  of  brolcer,  see  Brokers,  J{  45-67. 

Limitation  of  liability  of  carrier  in  resi>ect  to 
goods,  see  Carriers,  {  180. 

Public  improvements,  see  Municipal  Corpora- 
tions, §§  331,  375. 

Redemption  from  mortgage  sale,  see  Mortgages, 
t  509. 

Sale  of  corporate  bonds,  see  Corporations,  1 471. 

Storage,  see  Warehousemen. 

Particular  ela**e»  of  oapreit  oontractt. 

See  Bills  and  Notes;  Deeds;  Eizchange  of  Prop- 
erty; Indemnity;  Joint  Adventures;  Partner- 
ship;  Sales. 

Agency,  see  Principal  and  Agent 

Assignment  of  mortgage  or  debt  secured  there- 
by, see  Mortgages,  SS  244,  270. 

Insurance  policies,  see  Insurance. 

Leasee,  see  Landlord  and  Tenant. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Stipulations  in  actions,  see  Stipulations. 

Suretyship,  see  Principal  and  Surety. 

Transfer  of  shares  of  corporate  stock,  aee  Cor- 
porations, I  123. 

Particular  claatet  of  implied  oontraot*. 
See  Account  Stated;   Use  and  Occupation. 

Particular  modei  of  ditcharginff  oontraot*. 
See  Compromise  and  Settlement;  Payment;  Re- 
lease;  Tender. 

I.  BEQinSITES  AHB  VAUDXTT. 

(B)  Parties,  Proposals,  and  Aoceptanoe. 

f  28.  Evidence  held  insufficient  to  establish  a 
parol  contract  between  the  parties,  precedent  to 
a  written  one.— Shea  v.  Cutler  (Iowa)  126  N.  W. 
366. 

(O   Formal  Reqvtiiites. 

Of  deed,  see  Deeds,  SS  57,  38. 

S  32.  Parol  contract,  preceding  a  written 
contract,  held  not  a  foundation  for  a  suit,  where 
the  written  contract  does  not  bind  defendant 
through  plaintiff's  own  fault— Shea  t.  Cutler 
(Iowa)  126  M.  W.  366. 

S  45.  Evidence  held  not  to  show  that  a  con- 
tract sued  on  was  signed  by  defendant — Shea 
V.   CuUer  (Iowa)  386. 

(D)  Conalderatloa. 

Of  sale,  see  Sales,  S  21. 

Sufficiency  as  to  creditors  and  subsequent  pur- 
chasers, see  Fraudulent  Conveyances,  $  94. 

(B)  Vallditr  of  Assent. 

Parol  or  extrinsic  evidence  to  show  invalidity, 

see  Evidence,  S  42ft. 
To  Mil  or  note,  see  Bills  and  Notes,  ||  100-115. 
To  deed,  see  Deeds.  §§  08,  69. 
To  release,  see  Release,  S  17. 
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g  94.  All  ptiyate  writingB  ue  open  to  attack 
for  fraud,  and  it  is  unneoesaary  to  assail  them 
bj  direct  proceediniT'— Nelson  ▼.  Nelson  (Minn.) 


?l: 


IV)  Levalltr  •!  Objeet  and  of  Consid- 
eratiom. 

8  117.  An  agrreement  to  sell  lumber,  and  not 
to  engage  in  the  lumber  business  within  the 
town  for  two  years,  held  to  be  yalid.— Sauser  ▼. 
Kearney  (Iowa)  322. 

t  137.  Where  one  contracts  to  do  two  things, 
one  legal  and  the  other  illegal,  he  will  be  held 
to  that  which  is  legal,  unless  the  two  things 
cannot  be  separated.— Faist  t.  Dahl  (Neb.)  84. 

n.  OONSTBUOTION  AND   OPERA- 
TION. 

Particuletr  clatsei  of  oontraott. 
See  (Chattel  Mortgages  |i  101-155;    Indemnity, 

I  6;    Insurance,  {  l46:    Mortgages,  fg  105- 

154;   Sales,  §g  54,  88. 
Deeds,  see  Boundaries,  gg  3-20;   Deeds,  g  123. 
Sales  of  realty,  see  Vendor  and  Purchaser,  gg 

77,  79. 

(A)  General   Roles   of  Conatractlon. 

Parol  or  extrinsic  evidence  to  contradict  or 
▼ary  written  contract,  see  Evidence,  gg  384, 
386. 

Separate  or  subsequent  oral  agreement  aifecting 
written  contract,  see  Evidence,  gg  441-445. 

g  171.  Where  defendant  agreed  to  purchase 
certain  lumber  from  plaintiff  and  pay  him  a 
certain  sum  in  consideration  of  his  not  en- 
gaging in  the  lumber  business  for  two  yean, 
that  the  price  of  the  lumber  was  paid,  and 
payment  of  the  remainder  was  postponed  tem- 
porarily, did  not  show  that  the  contract  was 
severable.— Sanser  v,  Kearney  (Iowa)  322. 

g  176.  Where,  in  an  action  for  breach  of  an 
oral  contract,  the  only  fact  question  was  the 
terms  of  the  contract,  and  the  testimony  was 
conflicting  as  to  the  various  conversations  be- 
tween the  parties  claimed  to  establish  it,  it 
was  for  the  jury  to  determine  the  terms  of 
the  contract— Sauser  v.  Kearney  (Iowa)  322. 

(B)  Conditions. 

In  insurance  policies,  see  Insurance,  gg  260,  319, 
o34,  723. 

rv.  RSsonsioN  and  abandon- 
ment. 

Cancellation  of  written  contracts  In  equity,  see 

Cancellation  of  Instruments. 
Rescission  of  contract  of  infant,  see  Infants,  g 

58. 
Rescission  of  contract  of  sale,  see  Sales,  gg  104, 

121,  128;  Vendor  and  Purchaser,  gg  86,  119. 

g  249.  Right  of  one  party  to  an  ezecutoiy 
contract,  to  stop  performance  of  the  other  party, 
stated.— Trinidad  Asphalt  Mfg.  (3o.  t.  Buck- 
stefl  Bros.  Mfg.  Co.  (Neb.)  293. 

V.  PEBFORMANOE  OB  BREACH. 

Affecting  right  of  contractor  to  mechanic's  lien, 
see  Mechanics'  Liens,  g  93. 

Effect  of  performance  of  contracts  within  stat- 
ute of  frauds,  see  Frauds,  Statute  of,  g  139. 

Enforcement  of  specific  performance,  see  Specific 
Performance. 

Measure  of  damages  for  breach,  see  Damages,  g 
117. 

Time  of  performance  as  affecting  application  of 
statute  of  frauds,  see  Frauds,  Statute  of,  g  43. 

Particular  clastet  of  contract*. 
Conditions  in  insurance  policies,  see  Insurance, 

gg  319,  334,  723. 
Employment  of  broker,  see  Brokers,  gg  49-63. 


Sales,  see  Sales,  gg  168-181 ;  Vendor  and  Pai^ 
chaser,  gg  135,  143. 

Transportation  of  passengers,  see  Oarriera,  g 
271. 

With  mnnidpal  corporation,  see  Monicipal  Cor- 
porations, gg  356,  365. 

g  279.  Where  party  to  an  executory  ctmtract 
renounces  it,  in  order  that  tlie  other  may  re- 
cover damages  for  the  breach,  he  most  show 
ability  to  p^orm. — Dosch  v.  Andms  (Minn.) 
1071. 

g  306.  Giving  a  note  in  settlement  of  claim 
for  work  under  contract  with  knowledge  of 
facts  held  to  bar  claim  for  damages  for  defect 
in  work. — Houlette  &  Miller  v.  Amts  (Iowa) 
796. 

g  319.  Where  an  agreement,  wherry  com- 
plainant deeded  property  to  defendanta,  was 
rendered  impossible  of  performance  by  him  held 
that  the  court  could  make  an  equitable  division 
of  the  property.- Root  v.  Snyder  (Bflch.)  206. 

g  321.  One  who,  for  a  consideration,  nndei^ 
takes  to  perform  services  for  another,  is  liable 
in  damages  if  he  performed  in  a  negligent  man- 
ner.— Pearson  v.  Tri-State  Telephone  ft  Tele- 
graph Co.  (Minn.)  1091. 

g  322.  Giving  of  note  for  balance  of  claim  for 
work  under  contract  held  prima  facie  evidence 
of  a  settlement  of  all  matters  pertainiuK  to  pei^ 
formance  of  the  contract. — ^Houlette  &  Miller  r. 
Amtz  (Iowa)  796. 

g  322.  Evidence  held  to  show  a  sabetantial 
compliance  with  a  contract  to  rink  a  welt. — Sny- 
der V.  Crescent  Milling  Co.  (Minn.)  822. 

VZ.  ACTIONS  FOB  BBEAOK. 

Damages,  measure,  see  Damages,  i  117. 

EJffect  of  adequacy  of  remedy  on  Jurisdiction  in 

equity,  see  Equity,  g  48. 
Mental    anguish    as    element   of   damages   f6r 

breach,  see  Dama^,  g  56. 
Parol  or  extrinsic  evidence  to  contradict  or  vary 

written  contract,  see  Evidence,  gg  384,  388. 
Parol  or  extrinsic  evidence  to  show  inTalidity 

of  contract,  see  Evidence,  g  428. 
Separate  or  subsequent  oral  agreement  affect- 
ing w^tten  contract,  see   Evidence,   gg  441- 

4^. 
Statutory  limitationa,  see  limitation  of  Actions, 

gg  47-61. 

g  329.  Where  defendant  agreed  to  purchase 
certain  lumber  from  plaintiff  and  pay  him  a 
sum  in  addition  to  the  purchase  price  if  he  did 
not  engage  in  the  lumber  business  for  two 
years,  both  of  which  were  payable  presently, 
plaintiff  could  sue  for  the  sum  agreed  to  lie 
paid  tiefore  the  end  of  the  two  years.— Sauser 
v.  Kearney  (Iowa)  322. 

g  333.  Cnder  the  Code,  in  actions  to  recover 
on  implied  contracts,  it  is  neither  necessary 
nor  proper  to  allege  defendant's  promise  to  pay. 
—Weber  v.  Lewis  (N.  D.)  105. 

g  346.  One  suing  under  an  express  contract 
cannot  recover  on  a  qnantom  meruit. — Jones  v. 
Buck  (Iowa)  462. 

g  346.  Certain  testimony  in  an  action  heli 
not  to  amount  to  a  shifting  of  position  from  that 
assumed  in  the  complaint — Snyder  v.  Crescent 
Milling  Co.  (Minn.)  8^ 

g  850.  In  an  action  to  recover  a  balance  for 
furnishing  a  heating  plant,  evidence  keM  to 
sustain  a  verdict  for  plaintiff.— Chas.  Wilkins  k 
Co.  T.  Sublette  (Minn.)  1089. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  gg  82,  90. 
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CONVERSION. 

t  15.  A  testator  making  a  gift  for  masses 
Aeld  to  coiiTert  his  real  estate  into  personalty 
ao  that  St.  1898,  |  207S,  does  not  apply.— In  re 
Kavanaagb's  Eatete  (Wis.)  672. 

CONVEYANCES. 

Absolute  deed  as  mortgage,  see  Mortgages,  H 
32,  33. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  §1  56-79. 

Contracts  for  exchange  of  property,  see  Ex- 
change of  Property,  §  8. 

Contracts  to  convey,  see  Vendor  and  Purchaser. 

Delivery  in  escrow,  see  Escrows. 

Description  of  boundaries,  see  Boundaries. 

Frandnlent  as  to  creditors  or  subsequent  pur- 
chasers, see  BVaudulent  Conveyances. 

Reformation,  see  Reformation  of  Instruments,  { 

Hi|[ht  of  easement  as  against  purchaser  of  ser- 
vient tenement,  see  Easements,  {  22. 

Validity  tat  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Oonvevancei  by  or  to  particular  clauet  of 
ptrtont. 

Landlord  to  third  person,  see  Landlord  and  Ten- 
ant, {  58. 

ParcbaseiB  at  tax  sales,  see  Taxation,  |i  754- 
788, 

■Conveyance)  of  particular  ipecies  of,  or  eitatei 
or  ifiterettt  in.  proprrtu. 

See  Homestead,  §  128 ;  Mines  and  Minerals,  | 
55. 

1l.andIord'R  reversion,  see  Landlord  and  Ten- 
ant, §  53. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages;  Sales. 

Real  property  in  general,  see  Deeds;  Mortgages; 
Vendor  and  Purchaser. 

Partioular  clauet  of  oonvet/tneet. 
See  Assignments;    Chattel  Mortgages;    Deeds; 

Mortgages. 
In  trust,  see  Trusts,  §  21. 
Tax  deeds,  see  Taxation,  H  754-788. 

CORONERS. 

Disposition  of  dead  bodies,  see  Dead  Bodies,  8 1. 

i  7.  Under  Comp.  Laws,  |  11,240,  a  justice 
acting  as  a  coronor  under  sections  11818,  11825, 
and  11828,  held  entitled  to  no  fees  beyond  those 
provided  by  section  11223.— EMwards  v.  Auditor 
General  (Mich.)  853. 

I  21.  The  Auditor  General  held  empowered 
to  refuse  to  issue  warrants  in  payment  of  bills 
for  inquests  containing  illegal  items.— EJdwards 
T.  Auditor  General  (Mich.)  853. 

CORPORAL  PUNISHMENT. 

Cruelty  to  children,  see  Infants,  {{  15,  201. 

CORPORATIONS. 

Combinations  in  restraint  of  trade,  see  Monop- 
olies, i  20. 

License  to  sell  liquors,  see  Intoxicating  Liquors, 
f  5& 

Taxation  of  corporations  and  corporate  prop- 
erty, see  Taxation,  8  168. 

Partioular  claaaei  of  corporation*. 
See  Beneficial  Associations;    Carriers;    Munic- 
ipal Corporations;   Railroads. 
Baiiks,  see  Banks  and  Banking. 
Benefit  societies,  see  Beneficial  Associations. 
Insurance  companies,  see  Insurance. 


Matnal  benefit  insurance  associations,  see  In* 
surance,  ||  683,  828. 

School  districts,  see  Schools  and  School  Dis- 
tricts, {|  39-46. 

Street  railroad  companies,  see  Street  Railroads. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones. 

I.  INOOBPORATION  AKD   ORGAN- 
IZATION. 

Inadequacy  of  legal  remedy  as  ground  for  equi- 
table jurlsdictiou  to  enforce  contract  of  pro- 
moter, see  Equity,  {  48. 

S  30.  A  complaint  asking  for  specific  per- 
formance and  other  relief  }ield  not  demurrable 
because  not  sufficient  to  warrant  granting  spe- 
cific performance.— Bannen  v.  Kindling  (Wis.)  6. 

§  30.  A  complaint  in  an  action  for  breach 
of  contract  held  not  insufficient  for  failure  to 
show  that  plaintiff  bad  complied  with  the  con- 
tract when  his  compliance  was  prevented  by  the 
action  of  defendant.— Bannen  t.  Kindling 
(Wis.)  5. 

XV.  OAPITAI.,   STOCK,  AND  DIVI- 
DENDS. 

Taxation  of  stock,  see  Taxation,  §{  194,  366. 

(B)  Bnbserlptlon  to  Btoelc 

Requirements  of  statute  of  frauds  as  to  contract 
to  take  and  pay  for  unissued  stock,  see  Frauds, 
Statute  of,  I  84. 

{  90.  In  an  action  for  calls  upon  corporate 
stock,  whether  defendant  had  notice  of  the  calls 
held  a  question  of  fact. — Peninsular  Leasing  Co. 
T.  Cody  (Mich.)  1053. 

f  90.  In  an  action  for  calls  upon  corporate 
stock,  evidence  held  to  show  that  defendant 
agreed  to  take  and  pay  for  the  stock  in  question. 
—Peninsular  Leasing  Co.  v.  Cody  (Mich.)  1053. 

(D)  Tranater  of  Sltares. 

i  128.  One  taking  corporate  stock  as  security 
for  a  loan  to  one  practically  controlling  the  cor- 
poration is  entitled  to  have  his  security  pro- 
tected from  fraudulent  dissipation  pending  the 
maturi^  of  the  debt— Cream  City  Mirror  Plate 
Co.  V.  Donahue  (Wis.)  44. 

V.   MEMBERS  AND   STOOKHOUDERS. 

Members  of  beneficial  associations  in  general, 
see  Beneficial  Associations,  §i  1()-12. 

Stockholders  of  banks,  see  Banks  and  Banking, 
H  47-49. 

(A)  Rlarhta  and  Mabilltles  aa  to  Cor- 
poration. 

8  170.  No  one  can  obtain  the  rights  of  a 
member  in  a  corporation  except  in  compliance 
with  the  governing  )aw,  and,  if  that  law  pre- 
scribes conditions  or  special  methods  for  be- 
coming a  member,  the  law  is  imperative. — ^Pen- 
insular Leasing  Co.  v.  Cody  (Mich.)  1063. 

8  170.  The  relation  of  member  in  a  corpora- 
tion may  arise  out  of  mntnal  dealings  between 
the  individual  and  the  corporation.— Peninsular 
Leasing  Co.  v.  Cody  (Mich.)  1053. 

8  179.  Sale  of  its  entire  stock  does  not  affect 
debts  of  a  corporation,  and  in  action  by  a  stock- 
holder such  corporation  cannot  claim  estoppel 
on  the  ground  that  he  procured  the  sale  by  rep- 
resenting the  corporation  to  be  free  from  debt. 
— Erickson  v.  Revere  Elevator  Co.  (Minn.)  130. 

8  181.  At  common  law,  a  stockholder  baa 
the  right  to  inspect  the  corporate  books.— £1- 
dred  v.  ElUott  (Mich.)  219. 

8  181.  A  stockholder  of  a  corporation  keld 
to  have  made  a  sufficient  demand  for  inspection 
of  the  corporate  books,  and  from  the  proper 
persons.- Eldred  v.  Elliott  (Mich.)  219. 
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«P)  UakUlty  f«r  Oorpontto  IMhto  mmM 
Aeta. 

OtowpcttOon  in  action  on  ■toi^holdei's  bond, 

•ee  Pleading,  1 149. 
Btockbolden  of  bcmks,  see  Banka  and  Banking, 

II  47-49. 

i  218.  A  bond  to  secnre  corporate  debts  held 
to  include  a  certain  note. — Miuden  Canning  Oo. 
T.  Hensley  (Iowa)  1116. 

S  218.  Tbe  renewal  of  a  corporate  note  held 
not  to  release  tbe  obligation  created  by  tbe  bond 
of  stockholciers  to  secure  its  payment. — ^Minden 
Canning  Co.  v.  Hensley  (Iowa)  1115. 

I  218.  A  bond  wbich  was  evidently  re^rded 
by  all  concerned  as  a  valid  and  effective  mstni- 
ment,  on  tbe  strength  of  which  a  corporation 
might  obtain  credit  and  continue  in  business  for 
a  certain  time,  could  not  after  it  served  its  iinr- 
pose,  be  held  invalid  on  any  formal  or  technical 
ground.— Hinden  Canning  Co.  v.  Hensley  (Iowa) 
1115. 

I  244.  In  an  action  on  a  bond  to  secure  cor- 
porate debts,  held  that  a  certain  condition  was 
not  essential  to  a  defendant's  right  to  maintain 
a  cross-action. — Minden  Canning  Co.  v.  Hensley 
(Iowa)  1116. 

I  2S9.  In  an  action  on  a  stockholders'  bond 
to  pay  corporate  debts,  the  burden  was  on  de- 
fendants to  show  an  agreement  that  the  bond 
was  not  to  become  effective  till  signed  by  others 
than  the  defendants,  no  such  stipulation  ap- 
pearing In  the  instrument  itself.— <Minden  (ban- 
ning Co.  y.  Hehsley  (Iowa)  1116. 

VX.   OFFICERS  AMD  AGENTS. 

(O)  RlKbtB,    Dnttes,   and   IjiablUtlea   mm   to 
Corporation   and   Its  Memltera. 

I  817.  Under  St  1898,  |  3237,  the  officers 
of  a  corporation  heid  personally  liable  for  a 
loss  resulting  to  it.— Cream  City  Mirror  Plate 
Co.  V.  Donahue  (Wis.)  44. 

i  S19.  An  action  against  officers  of  a  corpo- 
ration for  wasting  its  property  held  properly 
brought  in  the  name  of  tne  corporation.— Cream 
Oity  Mirror  Plate  Co.  t.  Donahue  (Wis.)  44. 

Vn.   OOBPOKATE  FOWEBS  AMD 
LXABILITIEB. 

Of  banks,  see  Banks  and  Banking,  ||  134-lttl. 

(A)  Extent  um.4,  Bzerelao  of  Powers  In 
Gcnernl. 

I  874.  Whatever  may  be  fairly  regarded  as 
incidental  to  those  things  which  are  anthoriied 
by  the  charter  will  not  be  held  ultra  vires  un- 
1^  expressly  prohibited. — Marshalltown  Stone 
Co.  v.  Des  Moines  Brick  Mfg.  Co.  (Iowa)  190. 

I  374.  A  contract  by  a  corporation  held  not 
within  its  implied  powers.— Marshalltown  Stone 
Co.  V.  Des  Moines  Brick  Mfg.  Oo.  (Iowa)  190. 

I  388.  Where  a  private  corporation  has  con- 
tracted In  excess  of  its  general  powers,  and  has 
received  the  benefits  thereof,  it  is  estopped  from 
setting  up  the  defense  of  ultra  vires  in  an  ac- 
tion to  enforce  performance. — Marshalltown 
Stone  Co.  v.  Dee  Moines  Brick  Mfg.  Co.  (Iowa) 
190. 

I  88&  A  corporation  not  receiving  any  bene- 
fit from  a  contract  kelif  not  estopped  from  plead- 
ing that  it  was  in  excess  of  the  corporate  pow- 
ers.—Marshalltown  Stone  Ca  v.  Des  Moines 
Bride  Mfg.  (To.  (Iowa)  190. 

<B)  RepreaentntloB  of  Corporation  by  ON 
flcera  and  Aveats. 

I  406l  The  general  manager  of  a  corporation 
may  bind  it  within  tlie  scope  of  its  corporate 
bnsiness,  but  not  in  excess  of  its  powers.— Mar- 
shalltown Stone  Co.  v.  Des  Moines  Brick  Mfg. 
Co.  (Iowa)  190. 


I  432.  Ratification  by  a  corporation  of  the 
act  of  a  person  falsely  assuming  to  have  au- 
thority in  the  premises  may  be  established  by 
circumstantial  evidence.— Q'opolewski  r.  Plaak- 
inton  Packing  Co.  (Wis.)  654. 

(D)  Contracts  and  Indebtedneaa. 

I  471.  A  contract  for  the  sale  by  plaintiff  of 
tbe  bonds  of  defendant  corporation  held  void  as 
in  contravention  of  St.  1898,  {  1753,  prescribing 
conditions  on  which  a  corporation  can  issue  its 
bonds. — Pozorski  v.  Gold  Range  Commonwealth 
Corporation  (Wis.)  24. 

I  487.  A  corporation  may  avoid  a  contract 
made  by  one  of  its  officers  in  excess  of  the  cor- 
porate powers  if  not  estopped  so  to  do. — Mar- 
shalltown Stone  Co.  T.  Des  Moines  Brick  Mis. 
Co.  (Iowa)  190. 

(BS  Torts. 

Particular  oUiie»  of  corporation*  or  a*aoet»- 
Hon*. 

See  Oarrieia.  H  105,  108-134^  159,  180,  230, 
816-321,  404-408;  Railroads.  »  282,  327-^351, 
860-398,  411-441;  Street  Railroads,  U  81- 
118 

I  492.  Liability  of  a  corporation  for  torta  of 
agent  determined.— Topolewski  v.  Plankinton 
Packing  Co.  (Wis.)  654. 

I  492.  Where  general  manager  of  oorpora- 
Hon  employs  another  to  do  some  service  for  tl>e 
corporation,  the  latter  is  its  agent  as  to  acts 
within  the  line  of  his  duty  and  as  to  other  acts 
ratified  by  the  corporation.- Toiwlewski  t. 
Plankinton  Packing  Co.  (Wis.)  664. 

i  497.  A  corporation  ratifying  an  unauthor- 
ized act  of  agent  held  liable  as  if  the  wroag 
was  done  by  its  authority.— Topolewski  ▼. 
Plankinton  Packing  Co.  (Wis.)  554. 

I  498.  Punitive  damages  are  not  generally 
allowed  against  a  corporation  for  malicious  a*^ 
of  its  agent  within  the  scope  of  his  authority 
or  otherwise.- Topolewski  v.  Plankinton  Padc- 
ing  Co.  (Wis.)  554. 

(F)  CIvU  Actions. 

C!ompeten<7  of  member,  stockholder^  or  officer  of 
corporation  to  testify  to  transaction  with  per- 
son since  deceased  or  incompetent,  see  Wit- 
nesses, I  142. 

By  or  agaitut  particular  claitei  of  eorporutiou* 

or  atiociationt. 
See  Carriers,   g§   105,   132-134.  230,   316-321. 

347,  408;    Railroads,  |i  282,  35a  861,  388, 

441;   Street  Railroads,  |$  57,  113-118. 
Insurance  companies,  see  Insurance,  U  26^  624, 

669. 
Telegraph   or   telephone    companies,   see    Tela- 

graphs  and  Telephones,  {  20. 

g  507.  Effect  of  Code,  |  2164,  requiring  the 
filing  of  claims  against  corporations,  stated. — 
Seddon  v.  Western  Union  Telegraph  Co.  (Iowa) 


XI.   DISSOIiUTION  AND  FOBFEIT1TBX 
OF  FRANCHISE. 

i  618.  Comp.  Laws,  I  8534,  continuing  cor- 
porate existence  for  three  years  for  the  purpose 
of  bringing  and  defending  suits  inddent  to 
dissolution,  held  inapplicable  to  voluntary  dis- 
solution proceedings  under  sections  lu6o2- 
I0880.-Jacobs  V.  E.  Bemenfs  Sons  (Mich.) 
1043. 

I  622.  Under  Comp.  I>awB,  |  10,862,  as 
amended  by  Pub.  Acts  1905.  No.  96,  where  a 
corporation  is  dissolved  under  sections  10S52- 
10890  in  voluntary  proceedings,  and  a  receiver 
appointed,  a  creditor  cannot  thereafter  maintain 
a  salt  against  the  corporation,  but  can  only 
sue  tbe  receiver. — Jacobs  v,  B.  Bement's  Son> 
(Mich.)  1043. 
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Xn.  FOBEXOH  OOBPOBATIOHS. 

Dne  piocesa  of  law  as  to  Mrrioe  of  piocess,  see 

Constitutional  Law,  {  809. 
Insurance  companies,  see  Insurance,  |  26. 
Railroad  companies,  see  Railroads,  |  8S. 
Service  of  process  on  foreign  railroad  oompaay, 

see  Railroads,  I  33. 
Service  of  process  on  insurance  commiaaioner, 

see  Insurance,  §  26. 
Taxation  of  shares  in  foreign  corporation,  see 

Taxation,  |  168. 

{  638.  A  foreign  coiporation  accepts  ita  li- 
cense admitting  it  to  the  state  subject  to  the 
proper  exercise  by  the  state  of  the  police  power. 
— State  ▼.  Creamery  Package  Mfg.  Co.  (Minn.) 
126. 

S  643.  Where  a  foreign  corporation  compliea 
with  the  regulations  of  law  and  pays  the  re- 
quired fee,  it  secures  from  the  state  a  franchise 
to  transact  business  therein.— State  ▼.  Standard 
Oil  Go.  (Minn.)  627. 

i  651.  If  a  foreign  corporation  violates  a 
•valid  law  of  the  state,  enacted  after  Its  ad- 
mission to  the  state,  its  license  may  be  forfeited. 
—State  V.  Creamery  Package  Mfg.  Co.  (Minn.) 
126.  ■  , 

8  651.  Procedure  prescribed  by  Laws  1907, 
c  269,  for  revoking  a  foreign  corporation's  li- 
cense, held  not  exclusive.— State  v.  Standard 
OU  do.  (Minn.)  S27. 

I  651.  The  wrongful  act  by  a  foreign  cor- 
poration which  would  render  a  domestic  conio- 
ration  liable  to  forfeiture  will  render  the  for- 
eign corporation  liable  to  forfeiture  of  its  f ran- 
cluse.- State  t.  Standard  Oil  Co.  (Minn.)  627. 

i  668.  Motion  to  qnasb  service  of  summons 
and  dismiss  on  the  ground  that  defendant  was 
a  foreign  corporation  supported  by  affidavits 
held  properly  denied,  so  that  issue  could  be 
joined  upon  the  question  of  fact  raised. — Sher- 
rill  V.  Grand  Trunk  Ry.  Co.  of  Canada  (Mich.) 
830. 

i  668.  The  word  "agent"  in  St.  1898,  |  26.S7, 
anbd.  13,  relating  to  service  of  process  on  foreign 
corporations,  construed.— Minneapolis  Threshing 
Mach.  Co.  y.  Ashauer  (Wis.)  113. 

i  668.  A  return  held  to  show  l^al  service 
npon  a  foreign  corporation  under  St.  1898,  { 
2637,  subd.  13.— Minneapolis  Threshing  Mach. 
Co.  T.  Aabauer  (Wis.)  113. 

I  669.  In  an  action  by  a  nonresident  against 
a  nonresident  railroad  for  breech  of  contract 
for  carriage,  where  defendant  appeared,  the 
court  held  to  have  jurisdiction  of  the  parties 
and  of  the  subject-matter. — Banks  t.  Pennsyl- 
vania Ry.  Co.  (Minn.)  410. 

CORPSL 

Inquest,  see  Coroners,  i  21. 

Possession  and  disposition,  see  Dead  Bodies. 

CORRECTION. 

Of  assessment  of  taxes,  see  Taxation,  f{  492, 
495. 

Of  irregularities  and  errors  at  trial,  see  Crim- 
inal Law,  {  895. 

Of  judgment,  see  Judgment,  {  301. 

Of  verdict  or  findings,  see  Trial,  {  340. 

CORROBORATION. 

Of  testimony  of  female  in  prosecution  for  rape, 
see  Rape,  |  54. 

CORRUPTION. 

In  general,  see  Fraud. 


CO-SERVANTS. 

See  Master  and  Servant,  |i  177-lM. 

COSTS. 

Payment  or  security  on  taking  appeal  or  other 

Sroceeding  for  review,  see  Appeal  and  Error, 
I  388-391. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  {  936. 
Review  of  decisions,  see  Appeal  and  Error,  S 
226. 

In  actioHt  ty  or  againtt  pariicuUtr  clattee  ot 

pereont. 
See  Executors  and  Administrators,  i  814;   In- 
fants, {  116. 

In  pariiculwr  aotions  or  proceedtngt. 

See  Partition,  |  114. 

Accounting  and  settlement  by  executor,  see  Ex- 
ecutors and  Administrators,  |  511. 

Coroner's  inquest,  see  Coroners,  $  21. 

For  distribution  of  estate  of  decedent,  see  HIx- 
ecutors  and  Administrators,  (  314. 

For  removal  of  officers,  see  Officers,  i  74. 

To  enforce  vendor's  lien,  see  Vendor  and  Pur- 
chaser, I  294. 

To  establish  drain,  see  Drains,  {  88. 

To  procure  liquor  license,  see  Intoxicating  liq- 
nors,  I  77. 

I.  KATUHE,  OBOimUS.  AtTD  EXTENT 
OF   BIOHT  IN   OENEXtAIi. 

{  32.  Where  the  court  in  a  suit  to  set  aside 
a  conveyance  and  to  subject  property  to  the 
lien  of  a  judgment  awarded  partial  relief,  there 
was  no  error  in  taxing  all  the  costs  against  de- 
fendant— Lane-Moore  Lumber  Co.  v.  Bradford 
(Iowa)  944. 

XV.  BEOITItITT  FOR  PAnCENT. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Appeal  and  Error,  U  388-391. 

in.  TAXATION. 

Remedy  by  motion  for  retaxation  as  ground  for 
refusing  injunction,  see  Injunction,  f  7. 

VU.  ON  APPEAI.  OB  EBROIL  AND 

ON  NEW  TRIAL   OR  MOTION 

THEREFOR. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Error,  U  388-381. 

{  256.  Where  a  record  on  appeal  containing 
141  printed  pages  could  have  been  condensed 
to  50  i>ages,  the  cost  of  the  printing  will  be 
taxed  upon  the  latter  basis.— Hawk  v.  Day 
(Iowa)  965. 

I  256.  A  case  held  to  have  been  printed  in 
violation  of  Supreme  Court  Rule  6  (108  N.  W. 
vi)  so  that  nnder  Rule  44  (108  N.  W.  viii)  ap- 
pellant Is  not  entitled  to  costs  of  printing.— 
Gerbig  v.  Bell  (Wis.)  871. 

§  256.  Where  appellants'  case  and  briefs 
were  printed  in  violation  of  Supreme  Court 
Rule  6  (108  N.  W.  vi),  they  are  not  entitled  to 
the  costs  of  printing. — (irifflths  v.  Cretney 
rWis.)  875. 

{  264.  On  a  motibn  to  retax  costs  of  the 
reporter's  transcript  of  the  evidence,  the  trial 
court  may  examine  the  transcript  to  determine 
the  number  of  words  contained  therein.— Stew- 
art V.  Colfax  Ckinsoi.  Coal  Co.  (Iowa)  449. 

I  264.  Under  St.  1898.  H  2952,  2953,  costs 
on  appeal  may  be  taxed  in  the  Supreme  Court 
after  the  record  has  been  remitted.— Bauchier  v. 
Hammer  (Wis.)  15." 
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Vni.  FAYMEMT  AMD  REMEDIES 
FOB  OOI.I.EOTION. 

Payment  or  security  on  taking  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
M38a-S01. 

COUNSEL. 

See  Attorney  and  Client;  District  and  Prose- 
eating  Attorneys. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 


COUNTERFEITING. 


See  Forgery. 


COUNTIES. 


See  Municipal  Corporations;  Schools  and  School 

Districts,  a  39^6;   Towns. 
County  in  which  to  sue,  see  Venue. 
Highways,  see  Highways. 

I.  OBEATIOir,    ArXERATIOir.    EXIST- 

EHOE,  Ain)   POLITIOAI. 

FUNCTIONS. 

Special  or  local  laws,  see  Statutes,  i  93. 

n.   OOVEBNUENT  AND  OFFICERS. 
<D)  OiBeers  «nd  Acenta. 

Coroners,  see  Coroners. 

Prosecuting  attorneys,  see  District  and  Prose- 
cuting Attorneys. 

Records  of  county  treasurer  as  evidence,  see 
Criminal  Law,  i  429. 

IV.  FISCAL  MANAGEMENT,  PUBUO 

DEBT,   SECURITIES,  AND 

TAXATION. 

j  196.  Where  public  oflScers  took  some  ac- 
tion as  to  snbmitrin^  a  connty  bond  issue  to 
vote,  taxpayers  seeking  to  show  irregularity 
must  allege  what  such  action  was.— Weatherer 
V.  Herron  (S.  D.)  244. 

COUNTY  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

COUNTY  COURTS. 

Judicial  bodies,  see  Courts,  g  184. 
Jurisdiction  to  determine  revocation  of  will,  see 
Wills,  I  257. 

COUNTY  ROADS. 

See  Highways. 

COUPLERS. 

Liability  of  railroad  company  for  Injuries  to 
servant  from  failure  to  furnish  safety  devices, 
see  Master  and  Servant,  §  111. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTS. 

See  Judgment. 

Contempt  of  court,  see  Contempt. 

Effect  in  state  courts  of  judgments  of  courts  of 

other  states,  see  Judgment,  §  818. 
Judges,  see  Judges. 
Judicial  notice  of  jurisdiction,  organization,  and 

procedure  of  courts,  see  Evidence,  §  43, 
Judicial  supervision  of  municipal  corporations, 

see  Municipal  Corporations,  g  63. 


Province  of  court  and  jury,  see  Criminal  Lav,  H 

740-761;   Trial,  g§  136-141,  191. 
Right  to  trial  by  jury,  see  Jury,  H  21-29. 
Trial  by  court  without  jury,  see  Trial,  H  SS5, 

404. 

Jmritdiotion  of  proceedings  affecting  particuior 

clattei  of  perioni. 
See  Infants.  |  1& 

JuriitUction  of  partiaUar  action*  or  proceedingt. 
Relating  to  wills  or  probate,  see  Wills,  S  257. 

Special  JMritdiotiona  and  particular  tHattet  of 

covrtt. 
See  Justices  of  the  Peace,  §|  3&-61. 
Appellate  jurisdiction,  see  Justices  of  the  Peace, 

I  141. 
E>]uity  jurisdiction,  see  Equity,  H  11-66. 
Probate  and  administration,  see  Wills,  {  257. 

Z.  NATURE,  EXTENT,  AND  EXKBOISE 
OF  JURISDICTION  IN  GENERAI.. 

Presumptions  as  to  superior  or  general  juris- 
diction upon  collateral  attack  on  judpnent, 
see  Judgment,  g  495. 

Want  of  jurisdictioB  ground  iot  hsbeas  ""T"« 
see  Habeas  CiApus,  f  27. 

I  18.  While  courts  have  no  jurisdiction  to 
partitiMi  lands  l:^ing  in  another  jurisdiction, 
they  do  have  jurisdiction  over  actions  in  per- 
sonam, and  may  entertain  actions  to  secure  a 
conveyance  of  the  lands  or  declare  a  trust 
therein. — Sullivan  v.  Kenney  (Iowa)  349. 

g  18.  On  sale  of  lands  in  another  state,  the 
court  held  to  have  jurisdiction  to  follow  pro- 
ceeds to  hands  of  seller,  where  it  has  jurisdic- 
tion over  her  person. — Sullivan  v.  Kenney 
(Iowa)  349. 

g  39.  If  the  facts  necessary  to  confer  juris- 
diction exist,  jurisdiction  is  acquired,  however 
imperfect  the  evidence  of  such  facts  before  the 
court. — Minneapolis  Threshing  Mach.  Co.  v. 
Ashauer  (Wis.)  113. 

II.  ESTABI.ISHBIENT,   OROANIZA. 

TION,  AND  PROCEDURE   IN 

OENERAIk 

(A)  Creation  mad  ConBtltntloa,  and  <>*art 

OlBcera. 

Change  of  district  as  affecting  authority  to  en- 
ter judgment,  see  Judgment,  g  8. 
Judges,  see  Judges. 

(B)  Terms,  Vacations.  Place  and  Time  ef 
Holdlnv  Conrt,   ConrtlionBeB,   and 

Aeeommodatlons. 

Authority  of  court  to  open  or  vacate  judgment 
after  the  term,  see  Judgment,  g  342. 

I  74.  St.  g  2440,  requires  the  county  conrt 
to  be  held  at  the  county  seat,  exeei>t  when  pos- 
sessing civil  jurisdiction,  and  there  is  no  known 
authority  for  holding  it  outside  of  the  county.— 
Mcintosh  V.  Bowers  (Wis.)  548. 

(D)   Rales      of      neclslon,      Adjndieatloas, 
Opinions,  and  Heoords. 

Decision  by  divided  court  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  J  1123. 

Effect  on  criminal  responsibility  of  decision 
holding  statute  valid  after  previous  holding  of 
invalioity,  see  Criminal  Law,  g  13. 

Former  decision  of  appellate  court  aa  law  of  die 
caae  on  subsequent  appeal,  see  Appeal  and 
Error,  gg  1097-1090. 

Parol  or  extrinsic  evidence  to  contradict  or  var; 
records,  see  Evidence,  g  386. 

g  89.  Effect  of  advice  of  state  superintendent 
of  public  instruction  on  jurisdiction  of  Supierae 
C!ourt  in  mandamus  proceedings  stated. — State 
v.  Quinn  (Neb.)  388. 
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i  90.  Former  decisiom  of  Supreme  Coait 
constrning  Code  Civ.  Proc.  §  60,  will  be  adhered 
to. — Mosher  v.  Huwaldt  (Neb.)  143. 

§  90.  Wbete  the  Supreme  Court  persistently 
declared  approyal  of  a  rule  of  law,  it  should  not 
liefatly  be  ignored,  especially  when,  in  the  pres- 
ence of  conflicting  decisions  In  other  jurisdic- 
tions, such  declarations  amount  to  an  adoption 
of  the  views  of  those  courts  which  approre  the 
rule.— Hawkinson  ▼.  Oatway  (Wis.)  6iK. 

i  92.  A  construction  of  statutes  followed  by 
the  courts  for  many  years  will  be  followed  until 
changed  by  law.— Mosher  y.  Huwaldt  (Neb.)  143. 

I  93.  A  decision  of  the  Supreme  Court  a 
quarter  of  a  centuty  ago  as  to  the  exemption  of 
land  from  taxation,  recently  affirmed  by  the 
same  court,  is  a  rule  of  property  which  cannot 
be  departed  from.— 'Mariner  v.  Oconto  Land  Co. 
(Wis.)  34. 

S  93.  The  role  that  a  municipality  acquires 
only  an  easement  for  highway  purposes  while 
the  fee  remains  in  the  abutting  owner  Mid  a 
rule  of  property.— Thorndike  v.  City  of  Mil- 
waukee (Wis.)  881. 

I  106.  It  is  sufficient  if  the  opinion  fairly  re- 
flects the  evidence  material  to  a  decision  on  an 
assignment  that  the  judgment  is  not  sustained 
by  the  evidence. — Burrowes  v.  Chicago,  B.  & 
Q.  K.  Co.  (Neb.)  1084. 

(  112.  On  filing  a  notice  of  appeal  with  the 
clerk  of  the  district  court  as  required  by  Code, 
i  4115,  it  becomes  a  part  of  the  records  in  the 
case.— Bloom  v.  Sioux  City  Traction  Co.  (Iowa) 
909.  f  \        I 

m.   OOURTS  OF  OENERAI.  OBIOINAIi 
JURISDICTION. 

Presumptions  as  to  jurisdiction  upon  collateral 
attack  on  judgment,  see  Judgment,  g  495. 

IV.  COURTS   OF  UMITED  OB  INFE- 
RIOR JURISDICTION. 

{  184.  Statutes  and  rules  of  practice  pertain- 
ing to  district  courts  apply  in  proceedings  in 
county  courts  with  increased  jurisdiction  under 
Bev.  Codes  1905,  {  8289.— State  v.  Fleming 
(N.  D.)  565. 

VI.  COURTS  OF  AmELLATE  JURIS- 
DICTION. 

Decisions  reviewable,  see  Appeal  and  Error,  { 

Jurisdiction  of  appeals   from  justices'  conrts, 
see  Justices  of  the  Peace,  (  141. 

VTO.  CONCURRENT  AND  OONFUOT- 

INO  JURISDICTION,  AND 

COBSITT. 

(A)  Coarts   of    Same   State,   and   Tramater 
of  Canses. 

Change  of  venue,  see  Criminal  Law,  |{  119-145; 
Venue,  I  72. 

COVENANTS. 

In  insurance  policies,   see  Insurance,  U  819, 
334. 

COVERTURL 

See  Husband  and  Wife. 


CREDIBILITY. 


CREDITORS. 

See  Attachment:  Bankruptcy;  Compromise  and 
Settlement;  Execution:  Fraudulent  Convey- 
ances ;  Homestead ;  Marshaling  Assets  and 
Securities ;    Payment ;    Release. 

Of  decedent,  see  Executors  and  Administrators, 
{g  213-283. 

Rights  and  remedies  as  to  mortgage  by  debtor, 
see  Chattel  Mortgages,  §  197. 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudulent  transfers,  see 
Fraudulent  Conveyances,  §g  278,  299. 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Competency  and  challenge  to  jurors,  see  Jury, 
|§  92-m 

Ex  post  facto  laws,  see  Constitutional  Law,  | 
200. 

Pines,  see  E^nes. 

Grand  jury,  see  Grand  Jury. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Impaneling  jury,  see  Jury,  {  149. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Prosecuting  officers,  see  District  and  Prose- 
cuting Attorneys. 

Right  to  trial  by  jury,  see  Jury,  g§  21,  29. 

Subjects  and  titles  of  acts  relating  to  crimes 
and  criminal  prosecutions  and  punishments, 
see  Statutes,  §  118. 

Summoning,  attendance,  dischan;e,  and  com- 
pensation of  jurors,  see  Jury,  i  58. 

Offeniei  hy  particular  clas»e»  of  p«r$on$. 
See  Pawnbrokers,  f  11. 
Partners,  see  Partnership,  |  17S. 

Particular  offenaet. 

See  Adultery;  Bigamy ;  Burglary;  Contempt; 
Embezzlement ;  Forgery ;  Homicide ;  Lar- 
ceny ;   Nuisance,  §§  50,  61 ;    Perjury. 

Abandonment  of  children  by  parent  or  neglect 
to  support,  see  Parent  and  Child,  §  17. 

Violations  of  laws  for  protection  of  children, 
see  Infants,  g  20. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, §§  132,  156,  222,  242. 

Violations  of  regulations  relating  to  articles  of 
food  or  drink,  see  Food,  g  21. 

I.  NATURE    AND    EXiEMENTS    OF 

CRIME  AND  DEFENSES  IN 

OENERAI.. 

I  13.    A  person  performing  acts  denounced  by 

Jode,  •  ""°^ "•-'  ■—  "-"    "         •  """" 

after 


Of  witness,  see  Witnesses, 


338-379. 


Code,  g  2382,  as  amended  by  Code  Supp.  g  2382, 
after  it  was  declared  invalid  bv  the  Supreme 
Court  and  before  a  subsequent  decision  holding 
it  valid,  held  not  subject  to  prosecution  there- 
under.—State  v.  O'Neil  (Iowa)   454. 

g  21.  Necessity  for  criminal  intent  as  an 
element  of  crime,  stated.— People  v.  Rice  (Hich.) 
Ool. 

IX.  CAFAcrrr  to  commit  and  re- 

SPONSIBILITT  FOR  CRIME. 

g  48.  "Insanity  in  law"  defined.— Obom  v. 
State  (Wis.)  737. 

g  48.  Accused  is  not  immune  from  punish- 
ment if  at  the  time  of  perpetrating  the  crime 
he  had  capacity  to  distinguish  between  right 
and  wrong.— Obom  y.  State  (Wis.)  787. 
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i  48.  Proof  of  «pUeps7  held  not  necessarily 
to  diiectly  establish  Insanity.— Obom  t.  State 
(Wis.)  737. 

i  SO.  The  law  does  not  recoKiiize  a  form  of 
insanity  In  which  there  exists  capadty  to  dis- 
tinguish between  right  and  wrong  without  pow- 
er to  abstain  from  it— Obom  v.  State  <WiB.) 
737. 

TV.  JtntlSDIOTION. 

Want  of   jurisdiction    as  ground   for   writ   of 
habeas  corpus,  see  Habeas  Corpus,  i  27. 

96.  Under  Rev.  St  U.  S.  H  547a  6328 
'.  S.  Comp.  St.  1901,  pp.  3606.  3622),  and 
lomp.  Laws,  g  11547,  kM  that,  where  an  infor- 
mation charged  an  offense  within  section  11,- 
547,  the  state  courts  had  jurisdiction,  notwith- 
standing the  description  of  the  apartment  en- 
tered as  a  post  office. — People  v.  Burlse  (Mich.) 
446i. 

V.   VEHUE. 

(B)  Clutave  of  Veane. 

I  119.  The  right  to  change  of  venue  depends 
upon  statute,  and  can  only  be  claimed  in  the 
manner  and  npon  the  grounds  therein  provided. 
—Obom  ▼.  State  (Wis.)  737. 

I  121.  A  motion  for  a  change  of  venue  is 
addressed  to  the  sound  discretion  of  the  trial 
court— Taylor  v.  State  (Neb.)  752. 

i  180.  The  rule  that  a  right  to  chsnge  of 
venue  is  purely  statutory  does  not  prevent  a 
ehange  by  consent— Obom  t.  State  (Wis.)  737. 

S  146.  The  right  to  a  trial  in  the  county 
of  the  offense  may  be  waived. — Obom  ▼.  State 
(Wis.)  737. 

VH.  FORMER  JEOPARDY. 

I  163.  Prosecution  for  contempt  held  not  a 
"criminal  proceeding,"  relieving  one  released  in 
8uoh  a  proceeding  from  liability  to  be  again 
tried,  under  Const,  art  1,  {  12.— Gibson  v. 
Hutchinson  aowa)  790. 

{  16S.  A  judgment,  in  seardi  warrant  pro- 
ceedings, nnder  Code,  (  2415.  that  accused  did 
not  keep  liquors  seized  therein  with  intent  to 
Sell  unlawfully,  held  not  to  bar  a  subsequent 
prosecution  for  maintaining  a  place  where  in- 
toxicating liquors  were  illegally  kept  for  sale 
and  sold.— State  t.   Dougherty   (Iowa)   696. 

{  182.  Jeopardy  created  by  partial  trial  held 
wholly  superseded.— Obom  v.  State  (Wis.)  737. 

I  183.  Where  accused,  after  being  put  In 
Jeopardy,  con!>ent8  to  proceeding  rendering  a 
new  trial  necessary,  he  cannot  successfully 
claim  immunity  on  the  ground  of  the  former 
jeopardy.— Obom  v.   State  (Wis.)  737. 

f  184.  Jeopardy  is  subject  to  supersession 
where  the  ends  of  justice  require  the  discharge 
of  the  jury.— Obom  v.  SUte  (Wis.)  737. 

Vm.  VKVLtMUIAKY  0OMPIJI.IHT,  AF- 
FTOAVIT,  WARRANT,  EXABQ- 
KATIOX.  GOMMITICEirT,  AND 
gtnCMART  TRIAX.. 

Authentication  of  affidavit  in  extradition  pro- 
ceedings, see  Extradition,  |  S4. 

JX.  ARRAIONMEITT  AND  FLEAS,  AND 

NOIXE  PROSEQUI   OR  DISCON- 

TINVANOE. 

S  291.  Under  the  Code  of  Criminal  Proce- 
dure, the  trial  court  may  permit  a  plea  of 
former  jeopardy  to  be  entered  at  a  tern)  subse- 
quent to  that  in  which  a  plea  of  not  guilty  has 
been  interposed.- Ex  parte  Nesson  (S.  D.)  594, 

X.  EVIDENOE. 

Competency  of  witnesses  in  general,  see  Wit- 
nesses, gf  40-211. 


Credibility,    impeachment,    contradiction,     and 

corroboration  of  witnesses,  see  Witnesses,  ff 

338-379. 
Cross-examination  of  witneeses,  see  Witnessee, 

Si  287-287. 
Examination   of   witnesses,   aee   Witnesses,   fi 

2S6-287. 

/»  porMeitlar  criminal  proteentiont. 
See  Adultery,  I  10:    Bigamy,  J  8:    ButKlaty, 

i  41;   Forgerv,  I  ^7;   Homicide,  il  163-253; 

Larceny,  |  65;   Rape,  IS  40-54. 
For  contempt   for  violating  injunction  against 

liquor  nuisance,  see   Intoxicating  Lignois,   f 

279. 
For  failure  of  pawnbroker  to  pay  license,  see 

Pawnbrokers,  I  11. 
For  permitting  minors  to  remain  in  dance  halls. 

see  Infants,  S  20. 
Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, S  224. 

(A)  Jadlelal     Hotloe,     Presmnpttonai     m^A 
Burden   of   Proof. 


S  322. 

presumed  that  the  treasurer  __  „    ^^ 

license  money  performed  his  duty  and  received 


Under  PoL  Code,  i  2836,  it  will    be 
in  receiving  liquor 


a  sum  sufficient  to  pay  the  license  antil  the  fol- 
lowing June  30th.— State   y.  Flagstad  (S.   D.) 

(B)  Facta  la  Imme  and  Relevaat  to  laaaea. 

and  Hea  Geatie. 

I  364.  Admissibility  of  evidence  of  condoct 
of  accused  after  the  fact  on  question  of  insan- 
ity at  the  time  of  the  fact  stated.— Obom  v. 
State  (W^is.)  737. 

S  354.  Where  the  conduct  of  accused  after 
the  fact  Is  worthy  of  consideration  as  bearinK 
on  sucli  person's  former  condition  of  mind,  it 
is  admissible.- Obom  v.  SUte  (Wis.)  737. 

(C)  Otlter  Otfensea,  and  CItaraeter  of  ▲•• 

eased. 

S  3f!9.  In  a  prosecution  under  Comp.  Lawa, 
i  11,507,  for  craelly  and  unlawfully  punishing 
a  child,  the  state  held  not  entitled  to  prove  on- 
der  the  allegations  of  the  information  distinct 
whippings  as  constituting  the  offense  charged. — 
People  V.  Loomis  (Mich.)  986. 

S  371.  In  a  prosecution  under  Comp.  Laws, 
S  11,507,  for  craelly  and  unlawfully  ponishing 
a  child,  in  which  the  information  alleged  the 

Sunishment  to  have  been  inflicted  on  a  certain 
ate,  evidence  held  admissible  to  show  distinct 
whippings  inflicted  on  prior  dates.— (People  v. 
Loomis  (Mich.)  085. 

I  876.  The  privilege  of  general  vilification 
of  a  witness  by  proof  of  general  disreputable 
conduct  held  allowable  only  in  the  exercise 
of  jodicial  discretion,  and  then  only  to  affect 
the  credibility  of  the  witness.- Bobinaui  ▼.  State 
(Wis.)  750. 

i  378,  Where  accused  stated  in  defense  tliat 
he  had  never  before  been  arrested,  the  state 
could  prove  that  he  had  been  previously  arrest- 
ed and  charged  with  a  crime.— State  t.  Fleet- 
wood (Minn.)  .485. 

g  380.  The  refutation  of  the  testimony  of 
the  general  good  character  of  accused  most  be 
by  proof  of  general  reputation,  and  specific  acts 
of  misconduct  are  not  admissible. — Robinson  r. 
State  (Wis.)  760. 

(D)  Maierlalltr  aad  Cosaveteaer  ta   Gen- 

eral. 

I  386.  The  testimony  in  a  iM«aecntion  for 
burglary  that  the  witness  "heard"  the  door 
close  was  as  competent  as  evidence  of  the  fact 
as  if  she  had  seen  it  close. — State  t.  Baker 
(Iowa)  1120. 
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Gomplalnts  and  declarations  of  female  in  pros- 
ecution for  rape,  see  Rape,  I  48. 
Dying  declarations,  see  Homicide,  f  214. 

I  410.  Kotwithstandinir  Pol.  Code.  8  2852, 
there  being  no  evidence  that  tlie  member  of  a 
firm  of  druggistB  who  sold  liquor  had  any  con- 
nection with  a  receipt  for  the  price  subsequent- 
ly Riven  by  his  co-partner  to  the  purchaser,  any 
admission  therein  held  inadmissible  against  him. 
—State  T.  Bums  (S.  D.)  572. 

fi  419,  420.  Testimony  by  a  witness  for  tha 
state  in  rebuttal  as  to  a  declaration  by  an- 
other as  to  what  an  accomplice  told  him  as-  to 
who  had  committed  the  offense  in  question  was 
inadmissible  as  substantive  evidence. — State  v. 
F^nley  (Iowa)  699. 

<CI)  Aeta  an*  Deelaratleas  of  Ooaavlmtom 
aad  Codefendamta. 

I  423.  In  a  prosecution  for  forgery,  evidence 
«f  an  accomplice  hdd  admissible. — State  v.  Ott- 
ley  (Iowa)  m 

?;  423.  In  a  trial  for  forcibly  taking  and  de- 
„  ng  a  woman,  certain  evidence  held  admissible 
against  defendant  as  showing  acts  done  pur- 
suant to  a  general  plan.— State  v.  Dean  (Iowa) 
692. 

I  423.  Certain  evidence  held  inadmissible.— 
Bute  V.  MoeUer  (N.  D.)  668. 

I  423.  The  principles  upon  which  declara- 
tions of  a  co-conspirator  not  on  trial  are  ad- 
missible in  evidence  against  the  conspirator  on 
trial  stated.— State  v.  MoeUer  (N.  D.)  568. 

<XI)  Doovntentary  Blvtdenee  and  Bzclnstoa 
of  Parol   Bvideaoe  Thereby* 

Use  of  writings  to  refresh  memory  of  witness, 
see  Witnesses,  |g  254-257. 

I  429.  The  monthly  report  of  the  county 
treasurer  under  PoL  Code,  t  2842,  being  the 
only  record  required  to  be  filed  in  the  auditor's 
office  bv  the  treasurer,  of  liquor  license  money, 
a  certain  duplicate  receipt  held  inadmissible  to 
show  the  period  for  which  license  money  waa 
paid.— State  v.  Flagstad  (S.  D.)  685. 

{  429.  Pol.  Code,  {  876,  being  the  only  pro- 
vision requiring  a  record  to  be  kept  of  the  pay- 
aient  of  liqnor  license  money,  a  stub  in  a  cei^ 
tain  t>ook  held  inadmissible  to  show  the  period 
for  which  license  money  was  paid.— State  v. 
FlagBted  (S.  D.)  585. 

(I)  Opinion  Bvldenee. 

f  460.  A  nonexpert  may  not  give  his  opinion 
as  to  the  mental  capacity  of  a  child,  but  he 
mav  testify  as  to  specific  interviews  with  her, 
and  the  impression  left  on  his  mind  as  to  her 
mental  peculiarities  exhibited  in  such  inter- 
views.—Robinson  V.  State  (Wis.)  750. 

I  485.  Counsel  who  calls  a  witness  to  give 
opinion  evidence  may  frame  bis  question  on  such 
byitothesis  as  he  thinks  is  reasonably  warranted 
by  the  evidence.— Obom  v.  State  (Wis.)  737. 

{  485.  Each  party  may  present  to  the  jury  by 
an  interrogatory  to  an  expert  any  reasonable 
position  based  on  his  own  hypothesis,  leaving 
the  weight  of  the  answer  to  the  jury.— Obom  v. 
State  (Wis.)   737, 

f  489.  Questions  asked  an  expert,  if  for  the 
purpose  of  testing  bis  knowledge,  held  improp- 
erly excluded.- State  v.  MoeUer  (N.  D.)  568. 

(J)  Testimony  of  AceompUeea  and  Code- 
fendanta. 

Corroboration  of  testimony  of  female  in  prose- 
cntion  for  rape,  see  Rape,  i  54. 


<I<)  Brldeaoo  at  Prellailaary  BzaMinatian 
or  at  Former  Trial. 

I  589.  Under  Code  Snpp.  1907,  f  245a,  evi- 
dence 88  to  the  statement  of  a  witness  on  a 
former  trial  which  would  liave  been  compe- 
tent prior  to  the  enactment  of  such  provi- 
sion is  not  rendered  incompetent  Uiereby. — State 
V.  Dean  (Iowa)  692. 

(BI)  IVelvlit  and  Bnffleleney. 

Credibility,  impeachment,  corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  {§ 
388-879. 

In  particular  eriminal  proteeution». 
See   Burglary,   (   41;    Homicide,   gi   237-253; 

Larceny.  (  55 ;   Rape,  !§  52,  64. 
For  failure  of  pawnbroker  to  pay  license,  see 

Pawnbrokers,  g  11. 
For  permitting  minors  to  remain  in  dance  halls, 

see  Infants,  g  20. 

g  561.  Every  fact  essential  to  a  conviction 
must  be  proved  beyond  a  reasonable  doubt. — 
State  V.  OtUey  (Iowa)  334. 

XX.  TIBCE  OF  TRIAI.  AKS  OONTIN- 

VAirCE. 

Postponement  of  trial  as  ground  for  discharge 
on  habeas  corpus,  see  Habeas  Corpus,  g  27. 

g  676.  Under  Rev.  Codes  1905,  I  8300,  held 
that  ^n  accused  not  confined  in  jail  cannot  de- 
mand a  dismissal  of  the  prosecution  until  the 
third  term  after  he  is  bound  over. — State  v. 
Fleming  (N.  D.)  566. 

g  576.  Failure  to  file  an  information  at  the 
next  regular  term  held  not  ground  for  dismissal, 
under  Rev.  Codes  1005,  g  10,307,  where  the 
next  term  was  one  at  which  accused  could  not 
Jiave  been  regularly  tried. — State  v.  Fleming 
(N.  D.)  565. 

g  676.  A  criminal  case  held  not  "awaiting 
trial"  within  Laws  1007,  c  68,  where  the  re- 
turn of  the  justice  under  preliminary  examina- 
tion only  is  filed,  and  accused  is  not  in  jail 
but  at  large  on  bail.— State  v.  Fleming  (N.  D.) 
5(35. 

g  676.  Failure  to  arraign  accused  at  the  next 
term  of  court  after  filing  of  the  information, 
hfld  not  ground  for  dismissal,  under  Rev.  Codes 
1005,  g  0871.— State  v.  Fleming  (N.  D.)  565. 

g  576.  Under  Rev.  Codes  1905,  t  9791,  held 
that  a  criminal  case  should  not  be  dismissed  for 
failure  to  file  an  information  at  a  term  of  court 
at  which  an  accused  cannot  be  regularly  tried 
by  a  jury.— State  v.  Fleming  (N.  D.)  666. 

g  586.  In  a  prosecution  for  rape,  denial  of 
an  application  for  a  continnance  held  not  an 
abuse  of  discretion.— State  v.  Dudley  (Iowa) 
812. 

g  586.  An  application  for  continuance  Is  ad- 
dressed to  the  sound  discretion  of  the  court.— 
Taylor  v.  State  (Neb.)  752. 

g  590.  A  court  held  not  to  have  abused  its 
discretion  in  refusing  a  postponement  on  the 
ground  that  additional  names  of  witnesses  had 
been  indorsed  on  the  information. — Ossenkop  v. 
State  (Neb.)  72.  , 

g  603.  A  court  held  to  have  acted  within  its 
discretion  In  denying  a  continaance.^>sscnkop 
v.  State  (Neb.)  72. 

Xa.  TKIAIt. 

Competency  of  and  challenge  to  jurors,  see  Ju- 
ry, gg  02-133. 

Impaneling  jurv,  see  Jury,  g  149. 

Right  to  trial  by  jury,  see  Jury,  g  29. 

Summoning,  attendance,  dischaige,  and  com- 
pensation of  jurors,  see  Jury,  f  68. 
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In  particular  criminal  proteoutiom. 
Se«  Embezslement,  {  48;    Homicide,  H  276- 
2M;   Rape,  !|  57,  69. 

(A)  PrellmlmarT  Proeeedinss. 

Drawing  of  jury  for  separate  trials,  see  Jury, 
I  58. 

Necessity  of  indorsement  of  names  of  witness- 
es on  indictment,  see  Indictment  and  Infor- 
mation, {  34. 

i  62f.  In  an  action  against  several  for  an 
assault,  it  was  not  an  abuse  of  the  trial  court's 
discretion  to  refuse  to  grant  defendants  a  sep- 
arate trial.— Mayfield  t.  State  (Wis.)  15. 

t  624.  After  decision  against  the  accused  on 
special  issue  as  to  insanity,  evidence  of  his 
mental  condition  is  admissible  only  as  I)ear- 
ing  on  the  grade  of  his  offense. — Obom  v.  State 
(Wis.)  737. 

{  628.  Bebattal  testimony  for  the  state  may 
be  given  by  witnesses  whose  names  are  not  in- 
dorsed on  the  information. — Ossenkop  t.  State 
(Neb.)  72. 

(B)  Course  lUid  Coadnot  of  Trial  la  G«a- 
eral. 

Postponement  of  trial  as  ground  for  discharge 
on  habeas  corpus,  see  Habeas  Corpus,  g  27. 

i  640.  An  order  postponing  a  trial  until  four 
of  accused's  witnesses  were  released  from  quar- 
antine held  not  erroneous. — Ossenkop  v.  State 
(Neb.)  72. 

(O)  Reception  of  Erldence. 

Kxaminatlon  of  witnesses,  see  Witnesses,  SS 
236-287. 

i  662.  Constitutional  guaranty  of  right  of  ac- 
cused to  meet  witnesses  face  to  face  held  not 
to  extend  to  official  authenticators  of  official 
documents.— Obom  t.  State  (Wis.)  737. 

S  673.  Where  several  defendants  are  tried  to- 
gether, the  admission  of  evidence  of  admissions 
and  confessions  by  one  is  not  error,  if  properly 
limited  to  its  effect  as  against  him. — Mayfield  t. 
State  (Wis.)  15. 

$  678.  In  a  trial  for  rape,  the  state  must 
elect  as  to  which  of  several  acts  of  intercourse 
It  will  rely  on.— State  v.  Dean  (Iowa)  692. 

{  67a  Under  Code,  J!  4757,  the  state  held 
not  required,  in  a  trial  for  forcibly  taking  a 
woman  and  defiling  her,  to  elect  on  which  of 
several  acts  of  intercourse  it  would  rely  for 
a  conviction.— State  v.  Dean  (Iowa)  €92. 

I  678.  In  a  prosecntion  ander  Comp.  Laws, 
I  11,507,  for  cruelly  and  unlawfully  punishing 
a  child,  where  the  information  alleged  whippings 
on  a  certain  day  and  other  dates,  held,  that  the 
allegations  aa  to  ihe  other  whippings  could  be 
rejected  as  surplusage  and  the  case  tried  u^on 
the  particular  charge  which  the  state  might 
elect— People  v.  Loomis  (Mich.)  985. 

$  678.  In  a  prosecution  for  maintaining  a 
liquor  nuisance,  held,  that  the  two  buildings 
used  by  defendant  for  the  prohibited  traffic 
constituted  one  place  within  Rev.  Codes,  |  9373, 
relating  to  maintenance  of  such  nuisance. — 
State  V.  Ildvedsen  (N.  D.)  489. 

(D)  Objccttoma    to    EJTldence,    Motions    to 
Strike  Ont,  and  Bxceptioms. 

{  696.  It  was  not  error  to  permit  the  state- 
ment of  prosecutrix  in  making  complaint  to  re- 
main in  evidence  afler  proof  that  it  was  in- 
voluntary, in  the  absence  of  a  motion  to  strike. 
—State  V.  Dudley  (Iowa)  812. 

f  696.  Error  in  admitting  incompetent  evi- 
dence held  not  cured  by  a  failure  to  move  to 
strike  out  the  answers. — State  v.  Moeller  (N. 
D.)  568. 


g  698.  In  a  proBecntion  for  rape,  statements 
made  by  prosecutrix  In  reply  to  questions  asked 
her  by  B.  held  properly  allowed  to  stand  as 
complaints,  in  the  absence  of  exceptions  taken 
thereto.— SUte  v.  Dudley  (Iowa)  812. 

(B)  Arvameats    and    Oondnet   of    Conasel. 

I  720.  In  a  prosecution  for  burglary,  cer- 
tain remarks  of  counsel  in  his  argument 
were  held  not  prejudicial  to  accused.— State  v. 
Baker  (Iowa)  1120. 

i  720.  It  is  reversible  error  for  the  prosecut- 
ing attorney  to  make  an  unwarranted  attack  on 
accused's  witnesses  calculated  to  arouse  in  the 
jury  unjust  suspicions  of  their  character  and 
truthfulness.— People  v.  Lieska  (Mich.)  636. 

{  721^.  In  a  prosecution  for  rape,  the  argu- 
ment or  the  assistant  county  attorney  that 
defendant  had  failed  to  produce  evidence  in  sup- 
port of  his  char»cter  from  which  the  state  bad 
a  right  to  infer  tiiat  he  was  unable  to  do  so 
held  improper  and  prejudicial. — State  v.  Dndley 
(Iowa)  »2. 

{  730.  Where  the  district  attorney  denied 
making  the  improper  statements  in  argument  at- 
tributed to  him  by  accused's  attorney,  and  the 
court  instructed  the  jury  to  disregard  the  al- 
leged improper  statements,  if  they  had  been 
made,  there  was  no  error.— Beilfuss  t.  State 
(Wis.)  83. 

(F)  Province   of  Conrt   and   Jarr  la   Oea- 
eral. 

In   prosecntion   for  homicide,  see  Homicide,   I 

276. 
In  prosecution  for  rape,  see  Rape,  i  57. 

t  740.  Whether  accused  was  afflicted  with 
epilepsy,  and  the  effect  on  his  mental  condition, 
are  matters  of  fact  to  be  established  by  the 
evidence.— Obom  v.  State  (Wis.)  737. 

I  747.  Where  there  was  a  sufficient  conflict 
to  justify  submission  to  the  juir,  the  denial  of 
a  motion  for  a  directed  verdict  for  accused  was 
not  error.— State  v.  Moeller  (N.  D.)  56& 

I  753.  A  motion  to  direct  the  jury  to  acquit 
held  properly  denied.— State  v.  Wright  (N.  D.) 

§  761.  In  a  trial  for  forcible  defilement  of  a 
female,  an  instruction  held  not  prejudicial  to 
defendant  as  assuming  that  prosecntnx  was  in- 
nocent and  virtuous.— State  v.  Dean  (Iowa)  692. 

g  761.  Where  the  evidence  was  conclusive 
that  the  value  of  the  stolen  goods  was  more 
than  $25,  the  court  did  not  err  In  so  instructing 
the  jury.— State  v.  Fleetwood  (Minn.)  485. 

(O)  Necessity,  Reanlsltes,  aad   BafleteneT 
of  Instmotlons. 

In  prosecution  for  homicide,  see  Homicide,  {{ 

286,  29-4. 
In  prosecution  for  rape,  see  Rape,  g  S9. 

g  772.  On  a  trial  for  assault,  an  instruction 
authorizing  a  conviction  for  an  offense  at  any 
time  within  the  limitation  period  held  not  pref 
udicial  in  view  of  the  evidence. — Robinson  v. 
State  (Wis.)   760. 

g  773.  It  is  not  improper  to  instmct  that  ex- 
perts have  given  their  opinions  aa  to  the  sanity 
of  accused,  leaving  it  to  the  Jury  to  find  the 
trath  of  the  matter.— Obom  t.  State  (Wis.) 
737.  , 

(  779.  A  charge  on  evidotoe  of  conapiracv 
held  erroneous.— State  v.  Moeller  (N.  D.)  568. 

g  780.  An  instraction  as  to  the  corroboration 
of  an  accomplice  held  not  erroneous. — State  v. 
Finley  (Iowa)  689. 

g  784.  A  charge  on  drcnmstantial  evidenca 
held  proper.— Taylor  r.  State  (Neb.)  752. 

g  789.  An  Instruction  on  reasonable  donbt 
hM  erroneous.- State  v.  Ottley  (Iowa)  334. 
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I  789.  Instraction  on  reasonable  doubt  k«2d 
rafficient.— Obom  t.  State  (Wis.)  737. 

f  796.  If,  nnder  tbe  evidence,  there  would  be 
no  justification  for  a  conviction  of  an  included 
tfffense  should  the  jury  fail  to  find  defendant 
gnilty  of  the  principal  offense  charged,  it  is  not 
error  to  fail  to  instruct  as  to  included  offenses.— 
SUte  T.  Dean  (Iowa)  6^. 

§  823.  Instruction  in  prosecution  for  murder 
as  to  provocation  sufficient  to  reduce  the  crime 
to  manslaughter  held  not  erroneous.— State  t. 
Watkins  (Iowa)  681. 

I  823.  In  a  trial  for  forcible  defilement  of 
a  woman,  the  instructions  held  to  give  defendant 
all  the  benefit  of  certain  evidence  to  which  he 
was  entitled.— State  t.  Dean  (Iowa)  692. 

{  823.  An  instruction  in  a  rape  trial  held  not 
improper,  as  assnmins;  that  prosecutrix  was  un- 
der 15  years  old.— State  v.  Herriagton  (Iowa) 
772. 

8  823.  In  a  prosecution  under  Comp.  Laws, 
S  6391,  for  selling  liquor  to  a  minor,  held  that 
a  charge  did  not  mislead  the  jury.- People  v. 
Thompson  (Mich.)  466. 

(H)  Reqneata    for    Instmctlona. 

{  825.  Failure  to  charge  the  jury  in  express 
terms  that  they  are  the  sole  judges  of  questions 
of  fact,  held  not  prejudicial  error. — State  v. 
Fleming  (N.  D.)  665. 

I  829.  It  is  not  error  to  refuse  a  request  cov- 
ered by  tlbe  court's  charge.— People  v.  Thomp- 
son (Mich.)  466 ;    SUte  v.  Moeller  (N.  D.)  568. 

(J)  Castodr>    Contact,   and    Deliberations 
of  Jury. 

I  864.  An  order  permitting  a  jury  to  sep- 
arate for  21  days  after  the  state  had  made  its 
case  in  chief,  daring  a  postponement,  held  not 
an  abuse  of  discretion.— Ossenkop  v.  State 
(Neb.)  72. 

I  855.  It  is  improper  in  a  capital  case  to  al- 
low, communication  between  jurors  and  outside 
parties,  unless  strictly  necessary,  and  with 
Knowledge  of  counsel.--Obom  t.  State  (Wis.) 
737. 

{  855.  Careful  isolation  of  a  jui^  in  a  cap- 
ital case  so  as  to  avoid  any  suspicion  of  the 
result  being  characterized  by  any  improper  in- 
fluence is  advisable. — Obom  v.  State  (Wis.) 
737. 

(Ii)  'WalTOr  and  Correction  of  Irrernlarl- 
tles  and  Brrora. 

I  896.  Accused  may  waive  irregularities  and 
lights  much  as  a  party  may  in  a  civil  action. — 
Obom  v.  State  (wis.)  737. 

Xm.  MOTIONS  FOR  KEW  TBIAIi 
AMD   IN   ARREST. 

§  918.  The  adjournment  of  a  murder  trial 
from  Saturday  night  until  Tuesday  held  not 
ground  for  a  new  trial.— Taylor  v.  State  (Neb.) 
752. 

f  919.  Remarks  of  a  prosecutor  in  his  closing 
argument  held  within  the  limits  of  reasonable 
discussion.— Taylor  v.  State  (Neb.)  752. 

i  929.  Conduct  of  a  bailiff  in  taking  tbe  jury 
to .  a  photograph  gallery,  and  to  church,  held 
not  ground  for  a  new  trial.— Taylor  v.  State 
(Neb.)   762. 

I  941.  A  new  trial  for  newly  discovered  evi- 
dence of  a  cumulative  character  is  properly  de- 
nied.—State  T.  Schreiber  (Minn.)  636. 

t  967.  Jurors,  to  impeach  their  verdict,  can- 
not explain  by  affidavit  the  grounds  or  train  of 
reasoning  by  which  they  arrived  at  the  result. 
—State  V.  Dudley  (Iowa)  812. 

S  967.  Affidavits  of  jurors  that  they  CMisid- 
ered  certain  testimony  for  a  purpose  for  which 


they  had  been  instructed  they  could  not  con- 
sider it  were  properly  stricken  and  unavailable. 
—State  V.  Dudley  (Iowa)  812. 

{  970.  Information  statins:  facts  constituting 
an  offense  will  be  held  sufficient  as  against  a 
motion  in  arrest.— State  v.  Wright  (N.  D.)  1023. 

XrV.   JUDGMENT.  SENTENCE, '  AND 
FINAL   COMMITMENT. 

In  prosecutions  for  homicide,  see  Homicide,  { 

XV.  APFEAI.  AND  ERROR,  AND 
CERTIORARI. 

In  prosecution  for  homicide,  see  Homicide,  U 
338,  340. 

(B)  Preaentatlon  and  Reaerratlon  In  IjOW- 
er  Court  of  Grounds  of  Ret-levv. 

{  1036.  A  party  who  made  no  objection  to 
testimony  cannot  complain  thereof  on  appeal. — 
State  V.   Finley  (Iowa)  699. 

J  1066.  There  is  nothing  for  the  court  on 
appeal  to  consider  as  to  instructions,  where  no 
exception  was  taken  thereto  and  no  instruc- 
tions requested  by  the  complaining  party. — State 
V.  Finley  (Iowa)  699. 

(O  Prooeedlnss    for    Tranafer    of    Oanae, 
and  Kllect   Thereof. 

S  1063.  After  judgment  has  been  entered  on 
an  appeal  taken  in  a  criminal  case,  the  trial 
court  has  no  jurisdiction  of  an  amendment  to 
a  motion  for  a  new  trial  or  to  hear  a  petition 
for  a  new  trial.— State  v.  Dudley  (Iowa)  812. 

(D)  Record  and  Proceedlnara  Not  In  Rec- 
ord. 

f  1087.  Where  there  is  nothing  to  show  an 
appeal  in  a  case  submitted  on  a  short  trans- 
cript and  without  argument,  the  court  is  with- 
out jurisdiction,  necessitating  dismissal. — State 
V.  Wiley  (Iowa)  801. 

$  1088.  Although  exceptions  are  made  to  in- 
^ructions,  if  they  are  not  set  out  on  appeal, 
they  cannot  be  considered.— State  t.  Baker 
(Iowa)  1120. 

§  1116.  A  contention  on  appeal  that  there 
was  a  variance  between  tbe  complaint  and  the 
informittion  held  without  apparent  ground  in 
the  record.^People  v.   Burke   (Mich.)  446. 

(Q)  Review. 

In  prosecutions  for  homicide,  see  Homicide,  {{ 
338,  340. 

{  1134.  Instructions  with  reference  to  assault 
with  intent  to  do  great  bodily  harm  will  not  be 
reviewed  on  a  writ  of  error  to  a  conviction  for 
assault  and  battery. — Mayfield  v.  State  (Wis.) 
lii. 

{  1137.  Defendant  in  a  murder  case  held  not 
entitled  to  complain  of  instruction  given  at  his 
request  as  to  competency  of  witness. — State  v. 
Watkins  (Iowa)  691. 

{  1141.  The  presumption  obtains  that  the 
record  on  appeal  is  free  from  error,  and  appel- 
lant has  the  burden  of  affirmatively  showing  the 
existence  thereof.— State  v.  Wright  (N.  D.)  1028. 

S  1144.  To  render  misconduct  of  third  per- 
son ground  for  a  new  trial,  prejudice  to  ac- 
cused must  be  shown.— Aabel  t.  State  (Neb.) 
316. 

S  1144.  Where  the  record  does  not  show  that 
the  court,  before  sentencing  accused,  did  not  in- 
form him  that  he  had  been  found  guilty,  as 
required  by  Or.  Code,  8  495,  held,  that  it  will 
be  presumed  that  such  information  was  given. — 
Taylor  v.  State  (Neb.)  752. 

f  1150.  Where  there  is  a  sabetantial  con- 
flict as  to  the  existence  of  passion  or  prejudice 
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likely  to  affect  the  result  of  the  trial,  the  dis- 
cretion of  the  lower  court  in  overmling  a  mo- 
tion for  diange  of  venue  will  not  be  interfered 
with  on  appeaL— State  t.  Dean  (Iowa)  692. 

I  1150.  Where  there  has  been  no  abuse  of 
discretion  in  denying  a  change  of  venue,  the 
ruling  thereon  will  not  be  disturbed  on  writ  of 
error.— Ofcsenkop  v.  State  (Neb.)  72. 

I  1150.  Unless  the  court's  discretion  has  been 
abused,  the  ruling  on  a  motion  for  a  change  of 
venue  will  not  be  disturbed.— Taylor  v.  State 
(Neb.)  7S2. 

i  1101.  The  ruling  on  an  application  for  con- 
tinuance will  not  be  disturbed  in  the  absence  of 
abase  of  discretion.— Taylor  v.  State  (Neb.)  752. 

I  1153.  Rulings  on  objections  to  cross-exami- 
nation of  witnesses,  and  the  form  of  questions 
propounded  to  them,  are  largely  discretionary, 
and  cannot  be  interfered  with  on  appeal,  aniess 
the  discretion  ia  shown  to  have  been  abused. — 
State  T.  Finley  (Iowa)  609. 

{  1153.  Decision  of  court  as  to  competency 
of  expert  will  not  be  disturt>ed,  unless  clearly 
wrong  and  prejudicial  to  complaining  party. — 
Obom   V.    State    (Wis.)   737. 

i  1153.  The  decision  of  the  trial  conrt  that 
a  child  of  limited  mentality  and  intelligence  la 
competent  to  testify  will  not  be  disturbed  unless 
the  discretion  of  the  trial  court  has  been  abused. 
—Robinson  v.  State  (Wis.)  750. 

I  1168.  In  a  prosecution  for  marder,  where 
the  testimony  ^directly  conflicted  as  to  whether 
the  witness  bad  been  married  to  defendant,  the 
overrolitag  of  an  objection  to  her  coinpetency 
aa  •  witness  will  not  be  held  error.— State  v. 
Watkins  (Iowa)  691. 

{  1163.  Where  error  is  shown.  It  is  pre- 
sumed that  the  party  against  whom  made  was 
prejudiced,  unless  the  contrary  clearly  appears. 
—State  V.  Riggs  (S.  D.)  509. 

t  1163.  Error  cannot  be  held  not  to  have 
prejudiced  accused  simply  because  the  Supreme 
Court  believes  him  guilty.— State  v.  Riggs  (S. 
D.)  509. 

I  1163.  Error  cannot  be  regarded  as  harm- 
ful unless  had  the  error  not  occurred  the  result 
might  have  been  probably  more  favorable  to  the 
one  complaining  thereof. — Obom  v.  State  XWis.) 
737. 

I  1169.  A  charge  which  declares  that  certain 
documentary  evidence  may  be  stricken  out,  and 
that  the  Jury  are  not  to  consider  it,  fully  cured 
error  in  admitting  it — People  v.  Thompson 
(Mich.)  466. 

{  1169.  In  a  prosecution  under  Comp.  Laws, 
i  11,507,  for  cruelly  and  unlawfully  punishing 
a  child,  error  in  admitting  evidence  hel4  reversi- 
ble.—(People  v.  Xjoomis  (Mich.)  985. 

f  1169.  A  conviction  will  not  be  set  aside  for 
nonprejudicial  rulings  in  admitting  evidence. — 
Ossenkop  v.  State  (Neb.)  72. 

!  1109.  The  admission  of  certain  evidence 
held  not  prejudicial.— Ossenkop  v.  State  (Neb.) 
72.    . 

i  1170.  A  conviction  will  not  be  set  aside  for 
nonprejudicial  rulings  on  rejeotion  of  evidence. 
—Ossenkop  v.  State  (Neb.)  72. 

{  1170.  The  exclusion  of  an  answer  to  a  ques- 
tion asked  a  witness,  if  erroneous,  held  not  prej- 
udicial.—State  V.  Moeller  (N.  D.)  5U8. 

i  1170.  Excluding  questions  which,  it  an- 
swered favorably,  would  furnish  only  cumulative 
evidence  on  a  subject  relating  to  which  no 
conflict  in  evidence  arises  is  not  necessarily  re- 
versible error. — State  v.  Moeller  (N.  D.)  .568. 

f  1171.  Argument  of  the  prosecutor  in  a 
murder  case  held  not  ground  for  reversal. — State 
V.  Junkins  (Iowa)  68!). 


I  1171.  Qaestiona  on  the  eroaa-examioatioo 
of  witnesses  of  accused  held  prejudicial  neces- 
sitating a  new  trial.— People  t.  Lieaka  (Micfa.) 
636. 

I  1171.  A  narration  in  good  faith  by  the 
prosecnting  officer  in  hia  opening  statement  of 
facta  which  are  not  subsequently  proved,  or 
which  are  Inadmissible,  held  not  ground  for  re- 
versal, where  the  record  shows  accused  ia  not 
prejudiced. — Ossenkop  v.   State  (Neb.)  72. 

g  1171.  Conduct  of  state's  attorney  held  not 
prejudicial.— State  t.  Fleming  (N.  D.)  565. 

§  1172.  Appellant  cannot  complain  that  the 
court  reviewed  the  evidence  more  than  was  ad- 
visable In  ita  instmctions  If  it  correctly  stated 
the  evidence  therein.— Beilfua*  t.  State  (Wis.) 
S3. 

f  1174.  The  act  of  a  Jnror  in  passing  the 
time  of  day  with  prosecumx  during  a  trial  for 
rape  held  not  prejudicial  to  defendant. — State 
v.  Dudley  (Iowa)  812. 

{  1174.  An  order  permitting  a  ju^  to  seiw- 
rate  for  21  days  after  the  state  had  made  ita 
case  in  chief,  during  a  postponement,  held  not 
reversible  error.— Ossenkop  v.  State  (Neb.)  T2. 

{  1177.  On  conviction  for  maintaining  a  liq- 
uor nuisance,  adjudging  a  lien  for  fine  and 
costs  against  the  property  on  which  a  nuisance 
was  maintained,  held  harmless  error  nnder  Rev. 
Codes  1905,  {  9379,  where  defendant  was  the 
owner  of  the  property.— State  t.  Ildvedsen  (N. 
D.)489. 

{  1178.  Assignments  of  error  will  be  disre- 
garded where  accused  failed  to  discuss  the  ques- 
tions raised,  and  did  not  comply  with  mle  40 
(ta  N.   W.  vUi).— People  v.  Jefferson  (Micfa.1 

g  1178.  Assignmenta  of  error  not  supported 
in  appellant's  brief  by  argument  or  citation  of 
authorities,  in  violation  of  rule  14  (91  N.  W. 
viii),  which  is  applicable  to  briefs  in  criminal 
cases,  will  not  be  considered.— State  t.  Wright 
(N.  D.)  1023. 

XVH.  FUinSHMCIfT    AND     FREVIUI- 
TION   OF  OBIBCE. 

Fines  in  general,  see  Fines. 
In  prosecution  for  homicide,  see   Homicide,  I 
354. 

CROPS. 

As   subject    of    testamentary    dispoidtion,    see 

Wills,  g  6. 
Injuries  to  growing  crops,  measure  of  damages, 

see  Damages,  g  112. 
Replevin  of   undivided   Interest,   see   Replevin. 

§  4. 
Requirements  of  statute 'of  frauds  as  to  sale 

of  crop  not  In  existence,  see  Frauds,  Statute 

of,  g  72. 
Rights  as  to  crops  on   land  cnltivated  nnder 

tarm  lease,  see  Landlord  and  Tenant,  g  139. 

CROSS-DEMANDS. 

See  Set-Off  and  (^nuterclaim. 

CROSS-EXAMINATION. 

Of  witnesses  in  general,  see  Witoeases,  g{  26T- 
287,  372. 


CROSSINGS. 

Railroad  crossings,  see  Railroads,  g  102. 
Railroad  crossings,  accidente  at,  see  Bailioad* 
gg  327-361. 

CRUELTY. 

Ground  for  divorce,  see  DiTora,  |  ST. 
To  children,  see  Infants,  g  16. 
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INDBX-DIOSST. 


CUMULATIVE  EVIDENCE. 

Newly  discovered  cumnlative  evidence  as  (loand 
for  new  trial,  see  Criminal  Law,  |  Ml. 

CURATORS. 

See  Gnardian  and  Ward. 

Ad   litem   in  action  by  or  against  infant,  see 

Infanta,  {  7& 
For  insane  persons,  see  Insane  Persons,  |  38. 

CURTESY. 

Right  of  inheritance,  of  surviving  husband,  see 
Descent  and  Distribution,  {{  65,  62. 

CUSTODIA  LEGIS. 

Replevy  of  goods  in  custody  of  law,  see  Re- 
plevin, {  4. 

CUSTODY. 

Of  children,  •«•  Infants,  H  12-20. 

Of  children,  determination   on  habeas  corpns, 

see  Habeas  Corpus,  |  99. 
Of  children  on  divorce  of  parents,  see  Divorce, 


U  302,  312. 
Of  ■ 


jury,  see  Criminal  Law,  {  884. 

CUSTOMS  AND  USAGES. 

I  16.  An  alleged  custom  held  not  to  enlarge 
the  rights  of  the  buyer  of  goods  by  sample  in 
contravention  of  settled  principles  of  law. — 
Remy,   Schmidt  ft  Pleiasner  v.   Healy  (Mich.) 

DAIRIES. 

Regulation  and  inspection  of  dairy  products, 
see  Food. 

DAMAGES. 

Award  in  equity,  see  Equity,  |  39. 
Release  of  claim  for  damages,  see  Release. 

Damagea  for  particular  injuriei. 

See  Assault  and  Battery,  i  38;  Death,  f  99; 
Fraud,  |  59. 

Abandonment  of  condemnation  proceedings,  see 
Eminent  Domain,  i  246. 

Breach  of  contract  of  sale,  see  Sales,  {{  384, 
418. 

Breach  of  warranty  of  goods  sold,  see  Sales, 
§442. 

Delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  §  106. 

Drainage  or  discharge  of  surface  waters,  see 
Waters  and  Water  Courses,  §  125. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  $§ 
67-70. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Mnnicipal  Corporations,  |  706. 

Injuries  from  public  improvements,  see  Munici- 
pal Corporations,  |S  394,  404. 

Iiunries  from  sale  of  intoxicating  liquors,  see 
Intoxicating  Liquors,  g  312. 

Injuries  from  unlawful  mining,  see  Mines  and 
Minerals,  f  61. 

Malicious  act  of  corporate  officer,  see  Corpora- 
tions, I  498. 

Obstruction  or  repulsion  of  flow  of  surface  wa- 
ters, see  Waters  and  Water  Courses,  {  125. 

Wrongful  discharge,  see  Master  and  Servant, 
142. 

m.  aBOUHDS  Ain>  subjects  of 

OOKPEXSATORT  DAMAGES. 

(A)  Direct  or  Remote,  Contlnarent,  or 
ProapeetlTe    Consenaenoea  or  liOaaes. 

I  26.  Future  expenses  reasonably  necessary 
to  be  incurred  often  form  part  of  the  measure 


of  damages.— Salinger  v.  Western  Union  Tele- 
graph Co.  (Iowa)  M2. 

{  40  When  loss  of  profits  may  be  recovered 
as  an  Item  of  damages  for  breach  of  contract 
stated.— Morgan  &  Wright  v.  Satlive  Bros. 
(Iowa)  175. 

{  56.  Damages  for  mental  anguish  growing 
out  of  a  breach  of  contract  to  pay  money  held 
not  recoverable.— Smith  v.  Sanborn  State  Bank 
(Iowa)  779. 

(B)  AcarraTAtlon,   HltlKotton,  *nd  Redac- 
tion of  Iiosa. 

8  62.  An  employ^  reduced  in  position  held 
required  to  be  reasonably  diligent  in  seeking  em- 
ployment of  a  similar  character  to  that  contract- 
ed for. — Cooper  v.  Stronge  ft  Warner  Co.  (Minn.) 
541. 

(O  Interest,  Coats,  mnd  Bzpenaes  of  Utt- 
vntlon. 

Attorney's  fees  on  abandonment  of  condemna- 
tion proceedings,  see  Eminent  Domain,  |  246. 

(  67.  Interest  cannot  be  allowed  on  exem- 
plary damages.— Dunshee  v.  Standard  Oil  Co. 
(Iowa)  342. 

V.  exempIlAbt  damages. 

i  91.  Punitive  damages  are  not  allowable  as 
a  matter  of  right  at  all,  unless  the  wrongful  act 
is  performed  with  bad  intent  to  injure  or  with 
reckles.-)  disregard  of  consequences.— TopolewskI 
V.  Plankinton  Packing  Co.  (Wis.)  554. 

VI.  MEASUBE  OF  DAMAGES. 

For  particular  injurie*. 

See  Fraud,  {  59. 

Injuries  from  negligence  or  default  in  trens^ 
mission  or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  I  70. 

Unlawful  mining  of  coal,  see  Mines  and  Min- 
erals, {  61. 

(B)  Injnrtea   to  Propertr. 

{  112.  Rule  stated  as  to  the  measure  of 
damages  for  the  destruction  of  growing  crops. 
— Tretter  v.  Chicago  Great  Western  Ry.  Co. 
(Iowa)  339. 

I  112.  In  an  action  for  destruction  of  shade 
trees  by  fire,  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  land  before  and 
after  the  fire.— Cleveland  School  Dist.  t.  Great 
Northern  Ry.  Co.  (N.  D.)  095. 

lO  Breaeli  of  Contract. 

g  117.  Jury's  estimate  of  reasonable  com- 
pensation for  losses  caused  by  a  seller's  breach 
of  contract  not  to  engage  in  competition  with 
the  business  sold  sustained. — Galucha  t.  Naso 
(Iowa)  146. 

VH.  INADEQUATE    AITO    EXCESSIVE 
DAMAGES. 

For  death  caused  by  sale  of  liquors,  see  In- 
toxicating liquors,  {  312. 

For  unlawful  death,  see  Death,  I  09. 

Ground  for  new  trial,  see  New  Trial,  |  76. 

Ground  for  reversal  of  judgment,  see  Appeal 
and  Error,  {  1171. 

{  132.  In  an  action  for  injuries  to  a  servant, 
a  verdict  allowing  plaintiff  $2,000  held  not  ek- 
cessive. — Bayles  v.  Savery  Hotel  Co.  (Iowa) 
808. 

Vm.  PIiEADINO,  EVIDENCE,  AND 
ASSESSMENT. 

(A)   Pleadlnv. 
{  141.    In  an  action  to  recover  unliquidated 
damnges.  plaintiff  must  allege  facts  warranting 

conc'hitiinn  that  defendant's  wrongful  acts  were 
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the  proximate  cause  of  the  damages.— Bahr  t. 
Manke  (Neb.)  315. 

(B)   Bvldenoe. 

Opinion  evidence,  see  Eividence,  {  495. 

i  175.  In  an  action  for  breach  of  a  seller's 
contract  not  to  go  into  the  same  business  in 
competition  with  plaintiff,  evidence  as  to  how 
plaintiff's  business  was  affected  by  defendant's 
competition,  even  after  suit  was  brought,  was 
admissible.— Oalucha  r.  Naso  (Iowa)  1^. 

(C)  Proeeedlnar*  <or  AaBesament. 

I  215.  Rule  for  allowance  of  punitive  dam- 
ages determined. — Topolewski  v.  Plankinton 
Packing  Co.  (Wis.)  554. 

{  216.  Pleading  and  proof  in  an  action  for 
injuries  to  a  servant  held  sufficient  to  authorize 
an  allowance  for  future  suffering  and  future 
loss  of  time.— Bayles  v.  Savery  Hotel  Co.  (Iowa) 
oUo. 

i  21T.  An  instruction  as  to  damages  to 
crops  iteld  not  objectionable  as  proceeding  on 
the  theory  that  all  the  plants  were  destroyed, 
but  to  be  erroneous  as  not  stating  any  definite 
measure  of  damages. — Tretter  v.  Chicago  Great 
Western  Ry.  Co.  (Iowa)  339. 

f  217.  In  a  suit  for  damages  to  crops,  evi- 
dence held  to  justify  an  instruction  as  to  dam- 
ages based  on  the  cost  of  production. — Tretter 
V.  Chicago  Great  Western  By.  Co.  (Iowa)  339. 


(D) 


Compntatton  aad  Amount,  Double  and 
Treble   Damaaren,   and   Remtaston. 


Double  damages  for  unlawful   mining  of  coal, 

see  Mines  and  Minerals,  |  61. 
Review  of  amount  of  recovery,  see  Apiieal  and 

Error,  fS  1004,  1013. 

DANCE  HALLS. 

Regulations  for  protection  of  minors,  see  In- 
fants, U  12,  13. 


DANCE  HOUSES. 

tion,    ae«    Constitutic 

DEAD  BODIES. 


Class    legislation,    ae«    Constitutional    Law,    { 
208. 


Inquest  as  to  cause  of  death,  see  Coroners,  | 
21. 

{  1.  A  justice  or  coronor  holding  an  inquest 
on  the  body  of  a  stranger  held  not  within  Pub. 
Acts  1867,  No.  186,  as  amended  by  Pub.  Acts 
1901,  No.  5.— Edwards  v.  Auditor  General 
(Mich.)  853. 

1^6.  The  provision  of  Comp.  Laws,  {  11,- 
828,  for  the  payment  by  the  state  of  the  ex- 
pense of  burymg  strangers,  held  not  repealed  by 
Pub.  Acts  1867,  No.  186,  as  amended  by  Pub. 
Acts  1901,  No.  5.— Edwards  t.  Auditor  General 
(Mich.)  853. 

DEATH. 

See  Dead  Bodies. 

Cause  of  loss  within  insurance  policy,  see  In- 
surance, i  446. 

Coroner's  inquest,  see  Coronets,  {  21. 

Dying  declarations  in  prosecutions  for  homi- 
cide, see  Homicide,  |  214. 

Of  devisee  or  legatee  before  gift  takes  effect, 
see  Wills,  i  551. 

Of  homestead  entrymen  on  public  lands,  see 
Public  Lands,  f  35. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  H  129-159. 

U.  AOTIONB    FOR    OAUSINa   DEATH. 

Wrongful  death  from  sale  of  liquor,  see  Intox- 
icating Liquors,  ii  285.  312. 


(A)  RtvM  of  Action  and  DefeaiMa. 

S  19.  Neither  a  city  charter  nor  Rev.  Laws 
1905,  g  768,  limiting  the  time  within  whidi  ac- 
tions may  be  commenced  against  cities,  include 
actions  for  wrongful  death.— Senecal  y.  City  of 
West  St.  Paul  (Minn.)  826. 

(B)  Jnrladletlon,  Venne,  and  Umltatlena. 

i  37.  Neither  a  city  charter  nor  Rev.  Laws 
1905,  g  768,  limiting  the  time  within  which 
actions  may  be  commenced  against  cities,  in- 
clude actions  for  wrongful  death.— Senecal  ▼. 
City  of  West  St  Paul  (Minn.)  826. 

(E3)  Damasest  Forfeltnre,  or  Fla*. 

Excessive  damages  in  action  on  bond  of  liquor 
dealer,  see  Intoxicating  Liquors,  {  312. 

S  99.  Five  thousand  dollars  damages  (or 
wrongful  death  held  not  excessive. — Peterson  t. 
Merchants'  Elevator  Co.  (Minn.)  534. 

DE  BENE  ESSL 

See   Depositions. 

DEBTOR  AND  CREDITOR. 

See  Attachment;  Bankruptcy;  Compromise 
and  Settlement ;  Execution ;  EYaudnlent  Con- 
veyances ;  Homestead ;  Marshaling  Assets 
and  Securities;    F&yment;   Release. 

DECEDENTS. 

Estates,  see  Descent  and  Distrilration ;  Bxecn- 

tors  and  Administrators ;   Wills. 
Testimony  as  to  transactions  with  persona  since 

deceased,  see  Witnesses,  {f  127-159. 

DECEIT. 

See  Fraud. 

DECEPTION. 

See  Fraud. 

DECLARATION. 

Of  trust,  see  Trusts,  g  21. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  |  423;    EM- 

dence,  g  271. 
Dying  declarations,  see  Homicide,  I  214. 

DECREL 

Judgments  in  general,  see  Judgment. 

DEDICATION. 

Assent  of  wife  to  dedication  of  homestead  hy 
husband,  see  Homestead,  g  117. 

I.  NATUBE  AXD  BEQUI8ITE8. 

Authority  of  husband  to  dedicate  bomestead. 
see  Homestead,  g  110. 

g  6.  The  doctrine  of  dedication  held  to  ex- 
tend to  public  squares  in  municipalities.- 
Thomdike  v.  City  of  Milwaukee  (Wis.)  881. 

g  16.  The  owner  of  a  homestead  did  not  ded- 
icate a  part  thereof  to  the  public  by  leasing 
it  to  a  township  to  be  held  while  it  should  be 
used  for  purposes  of  the  township,  which 
agreed  to  pay  $1  in  fnll  for  rent-jasper  Tpi. 
V.  Martin  (Mich.)  437. 

g  16.  To  constitute  a  conmion-Iaw  dedicatioa 
of  land  for  a  street,  there  must  he  an  intent  to 
dedicate,  and  an  acceptance  and   user  by  tlM 
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public.— Vance  ▼.   Village  of  Pewamo   (Micli.) 

f  16.  No  particular  formality  hM  essential 
to  en  implied  dedication  of  land  for  a  public  use. 
— Ganterrille  Tp.  v.  Jenter  (S.  D.)  676. 

I  27.  A  defective  statutory  dedication  under 
the  act  of  Michinn  territory  of  April  12,  1827 
(Laws  1827.  p.  278),  cured  by  Laws  1883.  c. 
348,  held  to  take  effect  either  under  the  Mich- 
if?an  act  or  under  Rev.  St.  1878,  S  2263,  as  a 
statutory  dedication.— Thomdike  v.  City  of  Mil- 
waukee (Wis.)  881. 

i  28.  A  defective  statutory  dedication  accept- 
ed by  the  public  held  good,  when  accepted,  as 
a  common-law  dedication  until  the  passage  of  a 
curative  act.  and  the  fee  remains  in  the  dedi- 
cator or  his  successor  in  interest  subject  to  an 
easement  in  favor  of  the  public. — Thomdike  t. 
Caty  of  Milwaukee  (Wis.)  881. 

{  81.  No  particular  formality  held  essential 
to  an  implied  acceptance  of  land  for  a  public 
use.— Centerville  Tp.  v.  Jenter  (S.  D.)  575. 

S  41.  An  intent  to  dedicate  land  for  a  street 
may  be  presumed  from  an  acceptance  and  user 
by  the  public. — Vance  v.  Village  of  Pewamo 
(Mich.)  978. 

{  43.  That  a  landowner  dedicated  land  for 
biahway  purposes  may  be  established  by  parol 
evidence  of  his  declarations  and  conduct. — An- 
derson V.  Nelson  (Neb.)  314. 

S  44.  ESvidence  held  not  to  show  adverse  and 
continuous  user  by  the  public  sufficient  to  estab- 
lish a  street  by  dedication  and  acceptance.— 
Vance  v.  Village  of  Pewamo  (Mich.)  978. 

I  44.  An  acceptance  of  a  dedication  of  land 
for  a  street  must  be  shown  by  uneanivocal  proof. 
— Vance  v.  Village  of  Pewamo  (Mich.)  978. 

i  44.  An  intent  to  dedicate  land  for  a  pub- 
lic use  must  be  established  by  positive  evidence. 
— Vance  v.  Village  of  Pewamo  (Mich.)  978. 

a.   OPERATION  Aim   EFFECT. 

i  54.  A  plat  acknowledged  and  recorded  un- 
der the  act  of  the  territory  of  Michigan  of 
April  12.  1827  (Laws  1827,  p.  278),  held  to 
operate  as  a  conveyance  in  fee  of  parcels  in- 
tended for  jpublic  use.— Thomdike  v.  City  of 
Milwaukee  TWls.)  881. 

t  64.    A  conveyance  of  the  fee  to  a  municipal- 
.ity  in  trast  for  specified  uses  held  to  leave  no 
personal  interest  m  the  grantor,  and  the  rem- 
edy  for   misuser    or   diversion    is    in    equity. — 
Thorqdike  v.  City  of  Milwaukee  (Wis.)  881." 

S  64.  A  statutory  dedication  of  land  for  pub- 
lic squares  under  the  act  of  Michigan  terri- 
tory of  April  12.  1827  (Laws  1827,  p.  278),  or 
Rev.  St.  1878,  |  2263,  held  to  give  to  the  mn- 
nicipality  the  fee  in  trust  for  the  public  with- 
out leaving  any  interest  in  the  dedicato^  or 
those  claiming  under  him.— Thomdike  v.  City 
of  Milwaukee  (Wis.)  881. 

i  64.  A  complaint  by  heirs  of  a  dedicator  of 
land  for  a  public  square  held  based  on  an  al- 
leged interest  in  the  dedicated  land,  and  not 
maintainable ;  the  interest  not  existing.— l%om- 
dike  V.  City  of  Milwaukee  (Wis.)  881. 

I  64.  The  mere  fact  of  ownership  of  Iota 
not  abutting  on  a  public  square  Held  not  to  show 
any  special  interest  in  restraining  a  misuser 
of  the  square.— Thomdike  v.  City  of  Milwaukee 
(Wis.)  881. 

DEDUCTIONS. 

Of  indebtedneaa  from  valuation  of  property  for 
taxation,  see  Taxation,  (  356. 

DEEDS. 

Alwolute  deed  as  mortgage,  see  Mortgages,  {f 
82,  83. 


As  subject  of  forgery,  see  Forgery,  S  37. 
Delivery  in  escrow,  see  EJscrows. 
Description  of  boundaries,  see  Boundaries. 
Reformation,  see  Reformation  of  Instramenta, 

§  17. 
Validity  as  to  creditors  or  subsequent  ptirchas- 

ers,  see  Fraudulent  Conveyances. 

Deeds  by  or  to  particular  clatiei  of  periont. 
Purchasers  at  tax  sale,  see  Taxation,  fS  754- 

788. 

Deed*  of  particular  speciei  oft  or  estate*  or  in- 
terest  tfi,  property. 
See  Mines  and  Minerals,  §  S}5. 
Riparian  rights,  see  Navigable  Waters,  %  46. 

Particular    clatte*    of    deed*. 
For  charitable  pnriMses,  see  Charities,  {  4. 
Of  trast,  see  Tmsts,  {  21. 
Tax  deeds,  see  Taxation,  M  754-78a 
Trust  deeds,  see  Chattel  Mortgages;    Mortga- 
ges. 

I.  REQUISITES  AHP  VALrDITT. 

Restrictions    on    creation    of   perpetuities,    see 
Perpetuities,  S  6. 

(A)  Nature    and    Bsaentiala   of    ConTeyan- 
ces  tn  General. 

i  17.  Circumstances  held  to  show  a  sufficient 
consideration  for  conveyance  of  farms  from 
parents  to  sons  so  as  to  authorize  equitable 
relief  to  protect  the  sons  as  to  improvements 
made  and  services  performed  on  the  farms. — 
Miincb  V.  Miinch  (Iowa)  937. 

S  17.  An  instrament  conveying  all  the  own- 
er's estate  to  a  preachers'  aid  society  to  estab- 
lish a  superannuated  preachers'  home  held  sup- 
ported by  sufficient  consideration. — Francis  v. 
Preachers'  Aid  Society  (Iowa)  1027. 

g  17.  Deeds  held  supported  by  a  sufficient 
consideration.— Root  v.  Snyder  (Mich.)  206. 

(D)  Form    and    Coatenta    ef    Instrnmeata. 

Tax  deeds,  see  Taxation,  U  754-788. 

CD)  DellTcrr.- 

In  escrow,  see  Escrows. 

S  57.  Delivery  of  a  deed  by  the  husband  was 
sufficient  as  to  the  wife  who  voluntarily  joined 
in  its  execution.— Miinch  v.  Miinch  (Iowa)  937. 

I  58.  Certain  acts  held  to  amount  to  a  good 
delivery  of  a  deed. — In  re  Crocker's  Estate 
(Iowa)  962. 

(B)  Validltr. 
Cancellation  for  invalidity  in  general,  see  C!an- 

cellatign  of  Instruments,  {{  47-69. 

i  68.  Elvidence  held  insufficient  to  show  men- 
tal incapacity  in  executing  a  deed.— Ward  v. 
Watd  (Neb.)  305. 

{  69.  If  deeds  delivered  by  a  grantor  were 
not  effective  to  carry  out  an  oral  agreement  be- 
tween the  parties,  which  they  supposed  they 
were  making  effective,  the  deeds  should  be  cor- 
rected, instead  of  being  declared  void.— Root  v. 
Snyder  (Mich.)  206. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, IS  54,  64. 

(B)  Property  CoavereA. 

Description  of  boundaries,  see  Boundaries,  |$ 
3-20. 

(C)  Katatea  an4  Intaresta  Created. 

S  123.  A  deed  conveying  public  lands,  earn- 
ed by  constniction  of  a  public  improvement,  held 
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a  d«ed  of  bargain  and  aale  witfaont  eovenanta, 
whereby  the  grantor  parted  with  all  its  inter- 
est in  the  lands,  and  not  merely  with  its  right 
to  obtain  the  same. — Mariner  r.  Oconto  Laud 
Co.  (Wis.)  84. 

<D)  Bxeeptlons  «b<  Reservations. 

Reservations  of  minerals  and  mineral  rights, 
see  Mines  and  Minerals,  |  66. 

TV.  PIiEADINO  AND   EyiDEirOE. 

{  196.  The  burden  is  upon  those  attempting 
to  set  a  deed  aside  for  want  of  mental  ca- 
pacity of  the  grantors  to  show  that  the  grantors 
were  incapacitated  when  they  executed  the  in- 
strument.— Francis  v.  Preachers'  Aid  Society 
(Iowa)  1027. 

I  19C.  A  presamption  of  frand  or  nndae  in- 
finence  does  not  arise  solely  from  the  fact  that 
a  deed  from  a  parent  to  his  child  was  volun- 
tary.—Ward  T.  Ward  (Neb.)  305. 

I  208.  Evidence  Keld  to  justify  a  finding  of 
delivery  of  a  deed.— Ward  v.  Ward  (Neb.)  306. 

i  211.  Evidence  Aeld  to  show  that  one  who 
transferred  personalty  and  conveyed  real  estate 
to  defendants  was  possessed  of  insane  delusions 
and  halludnationa. — Sullivan  v.  Kenney  (Iowa) 
349. 

i  211.  Evidence  held  to  show  that  plaintiffs 
ancestors  had  sufficient  mental  capacity  when 
they  executed  an  instrument  in  the  nature  of  a 
deed  to  a  preachers'  aid  society. — Francis  t. 
Preachers'  Aid  Society  (Iowa)  1027. 

{  211.  In  a  suit  to  cancel  a  deed  execated 
by  plaintiff's  ancestor,  evidence  held  to  show 
that  the  instrument  was  not  executed  by  reason 
of  undue  influence  upon  the  grantor,  but  that 
he  was  himself  a  moving  force  in  the  scheme 
which  led  to  its  execation. — Francis  v.  Preach- 
ers' Aid  Society  (Iowa)  1027. 

I  211.  A  deed  heU  valid  as  against  the  chil- 
dren of  the  person  directing  the  execution  of 
the  deed  to  the  grantor.— Atkinson  t.  Schell 
(Mich.)  443. 

DEED  OF  TRUST. 

See  Trusts,  |  2L 

DEFALCATION. 

In  general,  see  Embezzlement. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

In  performance  of  contracts  in  general,  see 
Contracts,  U  274-324. 

Jud^ent,  see  Judgment,  H  131,  163. 

Review  of  discretion  of  court  in  opening  de- 
fault, see  Appeal  and  Error,  {  957. 

DEFEASANCE. 

Constituting  absolute  deed  a  mortgage,  see 
Mortgages,  (  33. 

DEFECTS. 

In  highways,  see   Highways,  {  187. 

In  parties,  see  Parties,  {{  82,  84. 

In    performance   of   contracts   in    general,    see 

Contracts,  f  306. 
Waiver  and  correction  of  defects  on  tzial.  Me 

Criminal  Law,  t  895. 

DEFENDANTS. 

See  Parties,  K  29.  34. 


DEFILEMENT. 

Of  female,  see  Rape. 

DEFRAUD. 

See  Fraud. 

DEGREES. 

Of  crime,  aee  Homicide,  I  263. 

DEUY. 

By  passenger  in  maUw  inqniriea  as  to  bag- 
^ge,  see  Carriers,  I  SH. 

Hindering  and  delaying  crediton  by  fraodn- 
lent  transfers,   see  Fraudulent  Omreyancesi 

In  delivery  ef  goods  sold,  see  Sales,  |  176. 

In  filing  lien  statement  in  drainage  proceed- 
ings, see  Drains,  {  84. 

In  making  election  under  will,  aee  Wills,  f 
790. 

In  transmission  or  delivery  of  telegraph  or 
telephone  messages,  see  Telegraphs  and  Tele- 
phones, {|  34-74. 

In  transportation  or  delivery  of  goods,  see  Cai^ 
riers,  f  105. 

In  transportation  or  delivery  of  live  stock,  aee 
Carriera,  8  230. 

In  trial  of  criminal  prosecution  as  ground  for 
discharge  of  accused,  see  Criminal  Law,  f 
676. 

Tjaches,  see  ESqnity,  |  87. 

DELEGATION. 

Of  legislative  power,  see  Constitntional  Lav, 
"  "0-63. 

iwer  to  impose  license  tax,  aee  ricenwi^ 


${  60-63. 
Of  pov 


DELIBERATION. 


Element  of  murder,  see  Homicide,  i  286L 

DELIVERY. 

Of  deed,  see  Deeds,  H  67,  58.  208 :   BBecvwn 
Of  goods  by  carrier,  see  Carriers,  i  1(XL 
Of  goods  sold,  see  Sales,  K  168-18L 
Of  telegraph  or  telephone  messages,  see  Teie> 
graphs  and  Telephones,  H  34-74. 

DE  LUNATICO  INQUIRENDO. 

See  Insane  Penona,  |  28. 

DEMAND. 

For  inspection  of  corporate   bssht.   Me  Oi^ 
porationa,  {  ISL 

DEMISE. 

See  Landlord  and  Tenant. 

DEMURRER. 

Sm  Pleadiag,  H  182-214. 

DENIALS. 

Failure  to  deny  oral  or  writtMi  iiliilMWle  M 
admission,  see  Evidence,  |  220l 

DEPOSITARIES. 

Deposite  incident  to  particular  ocenpatioaa.  ass 

Banks  and  Banking;    Warehousemen. 
Of  deeds  delivered  as  escrow,  see  Sacrowa. 


DEPOSITIONS. 


See  Witnesses. 
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(  71.  The  court  Md  to  abuse  no  discretion 
in  refusinir.  till  plaintiff  showed  materiality  of 
the  testimony  sonrht,  to  attach  defendant  for 
contempt  for  refusing  to  give  bis  deposition  for 
plaintilf.— St.  John  v.  Rohnert  (Mich.)  218. 

I  79.  Failure  of  a  clerk  to  place  a  filing 
marie  upon  the  -wrapper  of  a  deposition  deliv- 
ered him  for  filing  held  not  to  deprive  the  par- 
ty of  the  right  to  use  the  deposition.— Trinidad 
Asphalt  Mfg.  Co.  T.  BnckstaS  Bros.  Mfg.  Co. 
(Neb.)  293. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  iS  1S4-152. 
In  bank,  gift  of,  see  Gifts,  {  30. 

DESCENT  AND  DISTRIBUTION. 

See  Elzecntors  and  Administrators;  Home- 
stead, i  138;    Wills. 

Distribution  by  executor  or  administrator,  see 
Executors  and  Administrators,  U  314,  315. 

Eiffect  of  death  of  homestead  entrymen,  see 
Public  Lands,  {  35. 

Inheritance  and  transfer  taxes,  see  Taxation, 
S{  856-886%. 

I.  NATITBE  AlfD  OOTTB8B  HT  OEK- 
EHAI.. 

8  8.  An  option  does  not  survive  to  the  hold- 
ers representatives  or  successors. — Mohn  v. 
Mobn  (Iowa)  1127. 

n.  PEBSONS  EirrmsD  Ain>  theib 

BJBSPEOTIV£  SHAKES. 

(B)   BvrrlTlnv  HnsbaBd  or  -Wife. 

Election  between  distrib'udve  share  and  legacy 

or  devise,  see  Wills,  {g  782-792. 
Rights  aa  to  bomestead,  see  Homestead,  |  138. 

f  66.  Where  a  husband  died  seised  of  real 
estate,  his  widow  acquired  one-third  in  fee, 
which  on  her  death  passed  to  her  heirs. — Wood- 
bury v.  Henning  (Iowa)  912. 

8  62.  Plaintiffs  not  having  acted  on  admis- 
sions of  a  widow  that  she  only  had  a  life  estate 
in  the  property  of  her  deceased  husband,  the 
-widow's  heirs  were  not  estopped  by  such  state- 
ment to  claim  her  statutory  estate.— Woodbury 
T.  Henning  (Iowa)  912. 

m.  BIGHTS  AHD  IJABIXITZES  OF 
HEIBS  AND  DISTHIBUTEES. 

Parol  evidence  of  cancellation  *t  assignment 
by  heirs,  see  Evidence,  (  445. 

Partition  among  coheirs,  see  Partition. 

Requirements  of  statute  of  frauds  as  to  can- 
cellation of  assignment  by  heir,  see  Frauds, 
Statute  of,  I  65. 

<A)  RJttvrc    «ad   Eatabltalimeat   of  Rlarlita 
tn  General. 

Action  by  heirs  for  divereion  of  property  dedi- 
cated to  public  use,  see  Dedication,  {  64. 

f  82.  E}vldence  held  insufficient  to  establish 
an  agreement  by  a  widow  to  accept  a  life  es- 
tate in  decedent  s  land  as  her  distributive  share. 
—Woodbury  v.  Henning  (Iowa)  912. 

f  83.  An  accounting  between  heirs,  after 
death  of  life  tenant,  held  improperly  denied.— 
Hart  T.  Hart  (Minn.)  133. 

(B)  Advajieementa. 

I  116.  Under  St.  1898,  §  3959,  ^roof  of  ad- 
vancements other  than  that  prescribed  by  the 
statute  held  excluded. — Arthur  v.  Arthur  (Wis.) 
650. 

i  116.  T7nder  St.  189S,  8  3dr>0,  writing  by 
donor  charging  a  gift  as  an  advnncpment  held 
unavailing  for  that  purpose  unless  contempora- 


neous with  the  gift— Arthur  t.  Arthur  (Wis.) 
660. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  Wills,  8f 

493-524. 
Of  person   hilled,  in  indictment  for  homicide, 

see  Homicide,  8  131. 
Of  property  conveyed,  see  Boundaries,  88  3-20. 
Of  property  devised  or  l>eqneathed,  see  Wills, 

88  573-583. 
Of  property  in  statement  of  liCn  mi  railroad, 

see  Bailroadi,  8  169. 

DESERTION. 

Of  dilld,  see  Parent  and  Child,  {  17. 

DESTRUCTION. 

Of  easement,  see  Easements,  8  26. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETINUE. 

Actions  for  damages  .only,  for  injnriog,  taking 
converting,  or  detaining  personalty,  see  Tres- 
pass. 

Actions  for  recovery  of  personalty  foanded  «d 
right  of  possession,  see  Replevin. 


See  Waste. 
See  Wills. 
See  Drains. 


DEVASTAVIT. 

DEVISES. 

DIKES. 


DILIGENCL 

Affecting  right  to  equitable  relief  la  general, 

see  Equity.  8  87. 
Affecting  right  to  new  trial,  see  New  Trial,  8 


Of  carrier  in   transportation  and  deliveiy  ol 
goods,  see  Carriers,  8  106. 

DIRECTING  VERDICT. 

See  Criminal  Law,  8  768;   Trial,  8  lOS- 

DISABILITIES. 

Affecting  limitation  of  actions,  see  limltatioB 

of  Actions,  8  72. 
Of  infants,  see  Infants. 
Of  insane  person,  see  Insane  Persona. 

DISBURSEMENTS. 

Costs  in  general,  see  ContM. 

DISCHARGE. 

Of   accused    for  delay   in    trial,   see   Crimiaai 
Law,  8  576. 


kTater 


Of  servant,  see  Master  and  Servant,  88  81,  42. 
Of    surface    waten,    see    Waters    and    Wa 
(>>urses,  8  119. 

From  indehtedne$i,  ohligotion,  or  liability. 
See   Compromise  and    Settlement;    Mechanics' 

Uens,  f  230;   Release. 
Bankrupts,  see  Bankruptcy,  88  418-433. 
Bond  of  stockholders  to  secure  corporate  debts, 

see  Corpora  tious,  5  218. 


For  cases  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Sertas  *  Indexes  see  same  topic  asd  section  ({)  NUMBER 

Digitized  by  VjOOQIC 


DiacontUtnaaea 


126  NORTHWESTERN  REPORTER. 


1178 


DISCONTINUANCE. 

Of  street  or  highway,  see  Highways,  (  79. 

DISCOVERED  PERIL 

Injarr  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  {  83 ;  Street  Bail- 
roads,  8  103.. 

DISCOVERY. 

See  DepositioBs. 

DISCRETION  OF  COURT. 

Change  of  venue,  see  Criminal  Law,  S  121. 

Continuance,  see  Criminal  Law,  8  S86. 

Cross-examination  of  witnesses,  see  Witnesses, 
§  287. 

New  trial,  see  New  Trial.  {  6. 

Removal  of  guardian  of  insane  i>erson,  see  In- 
sane Persons,  {  8S. 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and  Error,  §S  949-979. 

Review  of  discretion  in  criminal  prosecutions, 
see  Criminal  Law,  8i  1150,  1153. 

Setting  aside  stipulation,  see  Stipulations,  {  13. 

DISCRIMINATION. 

By  carriers,  see  Carriers,  i  13. 

By  telegraph  or  telephone  companies  in 
charges  for  services,  see  Telegraphs  and  Tele- 
phones, i  34. 

Constitutional  requirement  of  equality  and  uni- 
formity of  taxation,  see  Taxation,  $  42. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  I  230. 

Special  privileges  or  immunities  and  class  leg- 
islation, see  Constitutional  Law,  §{  205-208. 


DISEASE 


See  Health. 


DISMISSAL  AND  NONSUIT. 

In  particular  acUont  or  proceeding*. 

See  Replevin,  {  85. 

Appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, {  792. 

Condemnation  proceedings,  see  Eminent  Do- 
main, I  246. 

I.  voLinrrART. 

Necessity  of  service  of  notice  on  attorney,  see 
Attorney  and  Client,  |  82.. 

If.  IirVOI.UNTABT. 

8  73.  The  court  may  on  a  calendar  motion 
determine  the  validity  of  an  instrument  pur- 
porting to  release  defendant  from  liability  and 
providing  for  a  dismissal  of  the  action  on  con- 
sent of  parties. — Mah-eng-aunce  y.  Anundsen 
(Minn.)  136. 

DISPATCH. 

See  Telegraphs  and  Telei^ones. 

DISPOSSESSION. 

See  Forcible  JSntij  and  Detainer. 

DISQUALIFICATION. 

Of  Judge,  see  Judges,  18  46,  56. 

DISSEISIN. 

See  Forcible  Entry  and  Detainer. 


DISSOLUTION. 

Of  corporation  or  association,  see  Corpora- 
tions, 88  618,  622. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distri- 
bution; Executors  and  Administrators,  §8 
314,  315. 

Of  governmental  powers  and  functions,  see 
Constitutional  Law,  88  60-63. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Misconduct  as  ground  for  new  trial,  see  Crim- 
inal Law,  8  819. 
Removal  from  office,  see  Officers,  f  74. 

8  2.  A  certain  degree  of  discretion  is  confided 
to  the  prosecuting  attorney  in  instituting  and 
conducting  criminal  prosecutions,  and  he  cannot 
be  removed  because  of  his  conduct  thereof,  in 
absence  of  abuse  of  such  discretion  or  a  clear 
showing  of  corruption  or  incompetence.— State 
V.  Hospers  (Iowa)  818. 

8  2.  A  prosecuting  attorney,  duly  elected, 
should  only  be  removed  where  his  official  mis- 
conduct is  established  by  clear  and  satisfactory 
evidence.— State  v.  Hospers  (Iowa)  818. 

8  2.  In  proceedings  to  remove  a  prosecuting 
attorney  for  wilfully  neglecting  to  perform  hia 
duties  bv  instituting  prosecutions  for  violation 
of  the  law,  evidence  Md  to  sustain  a  judg- 
ment of  dismissal  for  want  ot  evidence  showing 
official  misconduct  aa  alleged. — State  v.  Hospers 
(Iowa)  818. 

DISTRICTS. 

School  districts,  see  Schools  and  School  Dis- 
tricts, 88  30-46. 

Taxing  and  assessment  districts,  see  Taxation, 
8  ^4. 


See  Drains. 


DITCHES. 
DIVIDED  COURT. 


Decisions  on  appeal  or  writ  ot  error,  see  Ap- 
peal and  Error,  8  1123. 

DIVISIBLE  CONTRACTS. 

See  Contracts,  8  171. 

DIVISION  LINES. 

See  Boundaries,  8  8- 

DIVORCE. 

As  revocation  of  will,  see  Wills,  i  193. 

Refusal  to  allow  defense  for  noncompliaiM* 
as  to  order  with  alimony  as  dmial  of  due 
nrocess   of   law,   see   Constitutional   Law,   8 

II.  OKOU1IJU8. 

I  27.  Plaintiff  held  entitled  to  a  divorce  up- 
on the  ground  of  cruel  treatment— Luettjoliann 
V.  Lnettjohann  (Iowa)  172. 

IV.  JUBISDICTIOH,   PSOCEBDnrOS, 
Ain>  BEUEF. 


(A)  JTarladietton,  Venue,  aad  UaltaUa 

8  66.  Under  Gren.  St  ISH  8  4784,  aa  amend- 
ed by  Rev.  Laws  1906,  I  3577,  actions  for  di- 
vorce must  be  commenced  in  the  county  wb«re 
plaintiff  resides,  except  by  consent  or  in  dis- 
cretion of  the  court  and  Rev.  Laws  1905.  8 
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4096,  does  not  apply.— State  t.  District  Court  of 
Blue  Earth  County  (Minn.)  133. 

(F)  Judcaaent  or  Deer«e» 

S  172.  ▲  judgment  of  divorce  is  conclusive 
as  to  the  parties,  being  from  that  time  single, 
but  does  not  render  their  prior  relations  valid, 
whether  they  were  so  in  fact  or  not.— Obom  r. 
State  (Wis.)  737. 

(G)  Appeal. 

Acceptance  of  benefits  as  affecting  right  to  re- 
view, see  Appeal  and  'Etrror,  i  161. 

f  178.  Where  a  wife  appeals  from  a  judg- 
ment granting  a  divorce  to  the  husband,  and 
demands  a  review  under  Rev.  Codes  1905,  § 
7229,  and  her  attorneys  accept  sums  allowed 
tor  costs  and  counsel  fees,  it  is  a  waiver  of  the 
appeal.— Boyle  v.  Boyle  (N.  D.)  229. 

§  182.  A  motion  for  suit  money  and  tem- 
porary alimony  in  the  Supreme  Court  cannot  be 
granted  before  a  bill  of  exceptions  is  returned. 
— Hermann  v.  Hermann  (Wis.)  3;  Hartung  v. 
Hartung,  Id. 

i  186.  Under  the  facts,  held  defendant's  mo- 
tion to  remand  to  allow  an  amendment  of  the 
answer  would  be  refused  for  laches.— Robson  v. 
Robson  (Mich.)  216. 

V.  AUMONT.  AI.I.OWAirC£S,  ABB 
DISPOSITION   OF   PROPERTT. 

Refusal  of  right  to  defend  for  noncompliance 
with  order  as  denial  of  due  process  of  law, 
see  Constitutional  Law,  {  310. 

i  240.  A  wife,  obtaining  a  divorce,  held  en- 
titled to  a  specified  sum  as  alimony. — Walston 
V.  Walston  (Iowa)  145. 

I  240.  Evidence  held  to  show  proper  an  al- 
lowance of  a  certain  sum  as  alimony.— Robson 
T.  Robson  (Mich.)  216. 

f  256.  Question  whether  pn>])erty  sought  to 
be  sulwtitttted  as  security  for  alimony  was  suf- 
ficient therefor  held  not  to  be  raised  on  petition 
to  have  the  original  lien  transferred  to  such  oth- 
er property.— Zanger  v.  Zanger  (Mich.)  703. 

I  286.  Where  a  wife,  obtaining  a  divorce, 
appeals  from  the  allowance  of  alimony,  the  de- 
cree of  divorce  is  a  verity,  and  the  court  must 
consider  the  evidence  in  view  of  the  decree.— 
Walston  T.  Walston  (Iowa)  145. 

VI.  CUSTODY  AND   SUPPORT   OF 

OHTT.DRKN. 

I  802.  A  right  of  visitation  held  an  im- 
portant provision  of  a  stipulation  for  a  divorce 
decree,  and  to  have  been  improperly  omitted 
therefrom.— Meyers  v.  Meyers  (Mich.)  841. 

f  303.  The  showinc;  of  a  change  in  the  cir- 
cumstances or  conditions  of  the  parties  held 
sufficient  to  authorize  modification,  under  Code, 
I  3180,  of  a  decree  of  divorce  as  to  the  custody 
of  the  children. — Lindauist  v.  Lindquist  (Iowa) 
1109. 

§  303.  A  decree  as  to  the  custody  of  children 
held  not  to  establish  the  mother's  right  thereto 
so  absolutely  as  to  preclude  changing  it  under 
Comp.  Laws,  §  8632.— Stone  v.  Stone  (Mich.) 
710. 

{  300.  An  order  modifying  a  divorce  decree 
by  relieving  defendant  from  the  obligation  to 
contribute  to  the  support  of  children  held  ef- 
fective only  from  the  date  of  the  modification.— 
Meyers  v.  Meyers  (Mich.)  841. 

{  809.  Facts  held  to  show  such  a  change  in 
the  circumstances  of  the  parties  to  a  divorce 
decree  as  to  justify  the  court  in  relieving  the 
husband  from  paying  installments  for  the  sup- 
port of  his  minor  sons.- M^ers  v.  Meyers 
(Mich.)  841. 


i  312.  Facts  hM  not  to  Justify  reversal  of  a 
modification  of  a  decree  of  divorce  as  to  the 
custody  of  children.— Stone  t.  Stone  (Mich.) 
710. 

Vn.  OPERATION  AND  EFFECT  OF 

DIVORCE,  AND   RIGHTS   OF 

DIVORCED   PERSONS. 

S  320.  Prior  to  Laws  1909,  c.  45,  a  divorced 
person  could  contract  within  six  months  from 
the  decree  to  marry  after  the  six  months. — J.  P. 
Leininger  Lumber  Co.  r.  Dewey  (Neb.)  87. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

As  evidence,  see  Oiminal  Law,  {  420;  Evi- 
dence,  if  333-372. 

Use  by  witness  to  refresh  memory,  see  Wit- 
nesses,  Si  254-257. 

DOMICILE. 

Burden  of  proof  in  action  to  recover  taxes, 
see  Taxation,  {  593. 

Of  parties  to  action  as  determining  venue,  see 
Venue,  $  19. 

Of  person  for  purpose  of  taxation,  see  Taxa- 
tion, I  264. 

i  4.  Where  a  person  did  not  voluntarily  or 
intentionally  change  his  domicile,  and  had  not 
sufficient  mind  to  acquire  a  new  domicile  him- 
self, no  one  else  could  do  so  tor  him.— Sullivan 
V.  Kenney  (Iowa)  349. 

S  4.  In  order  to  acquire  a  new  domicile, 
the  intention  to  live  in  a  new  location,  coupled 
with  actual  residence,  is  required. — Glotfelty  v. 
Brown  (Iowa)  797. 

i  10.  Evidence  held  not  to  show  an  intent  to 
change  a  domicile  and  remain  in  a  new  loca- 
tiqn.— Glotfeltj  v.   Brown   (Iowa)   797. 


See  Gifts. 


DONATIONS. 
DOUBLE  DAMAGES. 


For  unlawful  mining  of  coal,  see  Mines  and 
Minerals,  {  51. 

DOWER. 

Right  of  inheritance  ot  surviving  wife,  see  De- 
scent and  Distribution,  f|  56,  62. 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS. 

Private  rights  as  to  drainage  of  surface  waters, 
see  Waters  and  Water  Courses,  §  119. 

Requirements  ot  statute  of  frauds  as  to  con- 
tract tor  construction  of  ditch,  see  Frauds, 
Statute  ot,  I  56. 

I.  ESTABUSHMENT  AND  MAIN- 
TENANCE. 

Act  providing  for  establishment  ot  drainage 
district  as  deprivation  ot  property  without 
due  process  of  law,  see  (Constitutional  Law, 

g  36.  Appeal  from  an  order  laying  out  a 
drainage  ditch  may  be  talcen  within  20  days 
from  date  of  the  final  order  by  the  county 
board,  under  Gen.  Laws  1906,  e.  230,  i  12,  and 
is  not  affected  by  section  19,  requiring  the  filing 
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of  the  lien  statement  as  soon  as  practicable  aft- 
er the  final  order  is  made.— State  ▼.  Johnaon 
(Minn.)  479. 

I  88.  Under  Gomp.  Laws,  i  4S19,  petition- 
ers for  the  establishment  of  a  drain  Aeld  to 
be  liable  for  expenses  incurred  by  the  commis- 
sioner nnder  the  petition,  althongh  the  peti- 
tion was  subsequently  abandoned,  so  that  there 
was  no  drain  fund  on  which  orders  for  pay- 
ment for  services  could  be  drawn  as  required 
by  statute.— Gable  ▼.  Deal  (Mich.)  429. 

S  38.  A  petitioner  for  the  establishment  of  • 
tirain  held  liable  for  the  costs  incurred  there- 
under under  Comp.  Laws,  {  4319.— Gable  ▼. 
Deal  (Mich.)  429. 

§  38.  Petitioners  for  a  pnblic  ditch  under 
Laws  1905,  c.  230  (Rev.  Laws  Snpp.  1909,  {§ 
2651—44  to  2851— 10ff[,  not  signing  the  ditch 
bond,  held  not  liable  tor  preliminary  expenses 
on  failure  to  establish  ditch.— McLeod  Coun- 
ty V.  Nutter  (Minn.)  1100. 

n.  ASSESSMENTS  AlfD  SPECIAX. 
TAXES. 

Mandamus  to  compel  filing  of  lien  statement, 
see  Mandamus,  {  151. 

Mandamus  to  perfect  lien  of  county,  see  Man- 
damus, {  8. 

i  70.  Prior  to  Act  Cong.  May  20,  1908,  e. 
181,  35  Stat.  169  (U.  S.  Comp.  St  Supp.  1909, 

£.  642),  land  of  the  United  States  entered  as 
omestead,  but  not  finally  proved  as  such,  was 
not  sabjeot  to  the  lien  of  a  drainage  assessment 
—Johnson  t.  State  (Minn.)  1074. 

S  79.  A  request  in  a  petition  for  the  estab- 
lishment of  a  drain  to  assess  certain  binds  for 
the  costs  Aeld  to  be  treated  as  surplusage. — 
Gable  t.  Deal  (Mich.)  429. 

i  84.  The  duty  to  make  and  file  a  lien  state- 
ment in  dminage  proceedings,  imposed  upon  the 
county  auditor  by  Gen.  Laws  1905,  c.  230,  S  19, 
held  an  attribote  of  the  office,  and  not  discre- 
tionary with  the  person  holding  the  office. — 
State  ▼.  Johnson  (Minn.)  479. 

{  84.  Fonr  years'  delay  by  a  county  in  filing 
the  lien  statement  in  drainage  proceedings,  re- 
quired by  Gen.  Laws  1905,  c.  230,  §  19,  held 
not  to  depriTe  the  county  of  its  lien  under  the 
act  for  money  paid  out  in  the  work. — State  v. 
Johnson  (Minn.)  479. 

(  00.  Rev.  Laws  1905,  i  919,  limiting  de- 
fenses on  application  for  judgment  for  delin- 
quent taxes,  applies  to  the  installment  of  a 
ditch  Hen.— Johnson  v.  State  (Minn.)  1074. 

S  00.  Remedies  of  landowners  whose  lands 
are  included  in  proceedings  to  establish  a  coun- 
ty ditch,  under  Laws  1901,  c.  258,  as  amended 
by  Laws  1902,  c.  38,  including  defenses  allow- 
ed by  Rev.  Laws  1905,  |  919,  stated.— Jolinson 
V.  State  (Minn.)  1074. 

{  90.  Insufficiency  of  the  order  for  a  county 
drain  cannot  be  made  a  defense  on  application 
for  judgment  on  the  assessment — Johnson  v. 
State  (Minn.)  1074. 

{  91.  An  injunction  held  properly  granted  to 
restrain  county  treasurer  from  selling,  for  a 
drain  assessment,  land  against  which  no  assess- 
ment had  been  levied.— Von  Ckitzhausen  v.  Goeti 
(Wis.)  US. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

Civil  Hability  for  sale  of  liquor  to  drunkards, 
see  Intoxicating  Liquors,  §g  285,  312. 

Drunkeiiuess  as  species  of  insanity,  see  In- 
sane Pprsons,  {  1. 


Intoxication  afCecting  validity  of  assignment  of 

life  policy,  see  Insurance,  |  212. 
Intoxication  as  defense  in  criminal  prosecations, 

see  Homicide,  i  294^ 

DUE  COURSE  OF  TRADE. 

Transfer  of  negotiable  instnimenta,  see  Bills 
and  Notes,  !  867. 

DUE  PROCESS  OF  UW. 

See  Clonstitntional  Law.  §{  2S3-311. 

DUPLICITY. 

In  indictment  or  information,  see  Indictment 
and  Information,  g  125. 

DWELLING  PLACL 

See  Domicile. 

DYING  DECLARATIONS. 

See  Homicide,  S  214. 

EASEMENTS. 

As  incumbrance  on  title  of  vendor  defeating 
contract  of  sale,  see  Vendor  and  Parcbaser, 
{  135. 

Grant  of  right  ot  way  to  railroad,  see  Rail- 
roads,  {§   69-^. 

Licenses  in  respect  to  real  property,  sec  Li- 
censes, K  61-58. 

Power  of  railroad  company  to  grant  easement 
on  right  of  way,  see  Railroads,  i  73. 

Priority  of  mortgage  over  right  <u  easement; 
see  Mortgages,  f  535. 

Public  eiuemenfs. 
See  Dedication;  Highways;  Navigable  Waters. 

I.  OREATIOK,  EXISTEHOS,  AND  TEB- 
MUTATIOir. 

{  8.  Facts  fceld  not  to  entitle  an  adjolniog 
owner  to  maintenance  of  a  private  railway  nn- 
dercrossing.— Hastings  t.  Chicago,  R.  L  A  P. 
Ry.  Co.   (Iowa)  78& 

(  16.  A  conveyance  of  a  parcel  of  land  held 
sufficient  to  convey  therewith  an  easement  over 
an  ajoining  parcel,  if  owned  by  the  same  gran- 
tor.—Keokuk  Electric  By.  &  Power  Go.  v. 
Weismann  (Iowa)  60^ 

i  16.  A  conveyance  of  corporate  property 
held  to  convey  an  easement  across  adjoining 
residence  property  owned  by  a  person  who 
owned  practically  all  the  stock  In  the  corporate 
property. — Keokuk  Electric  Ry.  A  Power  Co. 
V.  Weismann  (Iowa)  60. 

i  22.  A  purchaser  of  land  on  which  others 
had  maintained  a  dam  and  ditches  for  over  two 
years,  claiming  title  thereto,  Aeld  to  take  the 
land  charged  with  the  easement— Arterbum  v. 
Beard  (Neb.)  379. 

f  22.  One  who  pardiases  land  burdened 
with  an  open  and  vinble  easement  is  ordinarily 
charged  with  notice  that  he  is  purchasing  a 
servient  estate.— Arterbum  ▼.  Beard  (Neb.) 
879. 

I  26.  An  easement  of  right  of  way  across  ad- 
joining premises  is  not  terminated  by  the  de- 
struction by  the  elements  of  a  flight  of  steps  in 
the  right  of  way. — Keokuk  Electric  Ry.  &  Pow- 
er Co.  V.  Weismann  (Iowa)  60. 

g  28.  Right  of  -way  over  defendanfs  land. 
whether  denominated  a  licease  or  an  easement. 
held  not  forfeitable,  except  for  breach  of  the 
condition  on  which  it  was  granted. — Robbins  v. 
Archer  (Iowa)  936. 
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H.  EXTEHT  OF  BIGHT,  USE,   AKS 
OBBTXirCTIOK. 

S  53.  A  grantor  of  a  right  of  way  htUd  not 
bound  to  maintain  it.— Hastings  y.  Chicago,  R. 
I.  &  P.  Ey.  Co.  aowa)  786. 

I  64.  Plaintiff  held  entitled  to  equitable  pro- 
tection against  Interference  with  a  right  of 
way,  notwitliatanding  defendant's  tender  of  an- 
other way. — Bobbins  y.  Archer  (Iowa)  986. 

f  61.  A  mandatoiy  injunction  will  lie  to  pro- 
tect an  easement  over  the  land  of  another. — 
Bobbins  y.  Archer  (Iowa)  93& 

EDUCATION. 

See  Schools  and  School  Districta. 

EJECTMENT. 

See  Forcible  Entry  and  Detainer,  H  S-29. 
Restraining  action,  see  Injunction,  f  26. 

X.  XUOHT  OF  ACTIOH  AND  DE- 
FENSES. 

f  9.  PlaintifF  in  ejectment  must  reooyer  upon 
the  strength  of  his  own  title.— Gibson  y.  Pekarek 
(S.  D.)  697. 

i  25.  One  in  possession  under  color  of  title 
may  avail  itimaeU  of  an  outstanding  title  in  a 
third  penon.— Gibson  y.  Pekarek  (S.  D.)  S97. 

m.  PUBADING  AND  EVZDENGE. 

i  76.  An  after-acquired  title  may  be  set  up 
by  defendant  in  ejectment  in  a  supplemental  an- 
swer.—Gibson  y.  Pekarek  (S.  D.)  597. 

ELECTION. 

Between  acts  of   accused,   proof  of  wUch  is 

offered  under  one  count,  see  Criminal  Law, 

I  678. 
Between    testamentary    provisions    and    other 

rights  in  general,  see  Wills,  S§  782-792. 
To  rescind  contract   of  sale,  see  Vendor  and 

Porchaser,  |  101, 

ELECTIONS. 

For  issuance  of  mnniclpal  bonds,  see  Municipal 
Corporations,  |  918. 

TI.  NOMINATIONS  AND  PBIMABT 
EI.EOTIONS. 

Classification  of  communities,  see  Statutes,  {  93. 

I  120.  lie  statutes  of  the  state  providing  for 
primary  elections  are  valid,  as  regulating  nom- 
inations of  candidates  by  political  parties. — 
State  y.  Scott  (Minn.)  70. 

8  126.  Rev.  Laws  1905,  {  184,  relating  to 
nominations  in  primary  elections,  is  not  in  con- 
flict with  the  federal  Constitution,  specifying 
the  qualifications  of  members  of  Congress. — 
State  y.  Scott  (Minn.)  70. 


■VrX.  BAIXOTS. 
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.  182.  A  voter  held  entitled  to  vote  a  ballot 
by  pasting  a  stidier  over  the  printed  name, 
oontaining  the  name  of  another  person. — ^Erick- 
■on  y.  Paulson  (Minn.)  1097. 

f  186.  Pub.  Acts  1905,  No.  55,  $  22,  relating 
to  marking  ballots  by  inspectors,  held  manda- 
tory.— People  V.  Rinehart  (Sup.)  704. 

§  190.  The  use  of  a  paster  in  voting  a  bal- 
lot held  not  a  mutilation  of  the  ballot. — Erick- 
ROB  V.  Paulson  (Minn.)   1097. 


ELECTRICITY. 

Electric  railroads,  see  Street  Bailroads. 
Telegraph  and  telephone  lines,  see  Teksraplia 
and  Telephones. 

ELEVATORS. 

Grain  elevators,  see  Warehousemen. 
Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,   |!   108,  190,  2C5,  278. 

ELIGIBILITY. 

Of  applicants  for  liquor  license,  see  Intoxicat- 
ing Liquors,  f  68. 
Of  witnesses,  see  Witnesses,  gi  40-211. 

EMBEZZLEMENT. 

See  Larceny. 

i  28.  Information  charging  agent  with  em- 
bezzlement held  to  contain  a  sufficient  descrip- 
tion of  property  under  Cr.  Code,  |  121.— Nelson 
V.  State  (Neb.)  61& 

I  48.  An  instruction  not  requiring  a  finding 
that  by  a  felonious  adverse  use  accused  deprived 
his  principal  of  the  money  held  erroneous.— Nel- 
son y.  State  ^eb.)  618. 

EMBLEMENTS. 

See  Landlord  and  Tenant,  f  139. 

EMBRACERY. 

Bfiscondnct  of  others  affecting  jurors  as  ern>r 
at  trial,  see  Criminal  Law,  {  855. 

EMINENT  DOMAIN. 

Dedication  of  property  to  public  use,  see  Ded- 
ication. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  U  &18,  518. 

I.  NATDBE,   EXTENT,   AND   DEI.EOA- 
TION   OF  POWEB. 

I  19.  One  Add!  entitled  to  proceedings  under 
Code,  S  2028  et  seq.,  to  condemn  land  for  a 
way  from  his  land  to  a  public  way.— Miller  y. 
Kramer  (Iowa)  931. 

S  5a  Under  Code,  {  2D28  et  seq.,  land  for  a 
way  so  located  as  to  cut  from  the  owner's  land 
a  small  parcel  may  be  condemned.— Miller  y. 
Kramer  (Iowa)  931. 

m.  FBOCEEDINOS   TO   TAKE  PBOP* 

EBTT  AND  ASSESS  COM. 

PENSATION. 

i  246.  An  action  of  trespass  will  lie  against 
a  board  of  pilrk  commissioners  on  the  abandon- 
ment of  condemnation  proceedings  if  the  facts 
pleaded  constitute  such  a  wrong. — Ford  v.  Board 
of  Park  Com'rs  of  City  of  Des  Moines  (Iowa) 
1030. 

{  246.  Delay  in  abandonment  of  condemna- 
tion proceedings  by  board  of  park  commissioners 
held  not  unreasonable  within  rule  that  po  ac- 
tion lies  for  abandonment  of  such  proceedings 
unless  the  delay  is  unreasonable. — Ford  v.  Hoard 
of  Park  Com'rs  of  City  of  Des  Moines  (Iowa) 
1030. 

§  246.  Under  Code,  $f  833,  858,  880,  884, 
board  of  park  commissioners  held  not  liable,  in 
the  absence  of  statute,  for  exercise  or  nonexer- 
cise  of  povrers,  whether  negligently  or  malicious- 
ly.—Ford  v.  Board  of  Park  Com'rs  of  City  of 
Des  Moines  (Iowa)  1030. 
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i  246.  Code,  {  2011,  held  to  authorize  recoy 
ery  of  damages  and  attorney's  fees  by  land- 
owner on  atandonment  of  condemnation  pro- 
ceedings by  board  of  park  commissioners. — Ford 
▼.  Board  of  Park  Com'rs  of  City  of  Des  Moines 
(Iowa)  1030. 

EMPLOYES. 

See  Master  and  Servant 

EMPLOYMENT. 

Of  broker,  see  Brokers,  ii  9,  10. 

ENACTMENT. 

Of  Btatntes,  see  Statutes,  S§  49,  64. 

ENGINES. 

Avoidance  of  insurance  policy  for  use  of  ateam 
engines,  see  Insurance,  §  833. 

ENROLLMENT. 

See  Becords. 

ENTERTAINMENT. 

See  Theaters  and  Shows. 

ENTIRE  CONTRACTS. 

See  Contracts,  {  171. 

ENTRY. 

Of  pnblic  lands,  see  Public  Lands,  S  35. 
On  land,  bjy  force,  see  Forcible  Entry  and  De- 
tainer. 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  open 
or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer,  §§  6-29. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damages  for  detention  thereof,  see 
Ejectment. 

EPILEPSY. 

Of  accused,  see  Criminal  Law,  {  48. 

EQUALITY. 

Constitutional  requirement  as  to  equality  and 
uniformity  of  taxation,  see  Taxation,  {  42. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitntional  Law,  §  290. 

EQUIPMENT. 

Of  trains,  liability  of  master  for  injuries  to 
servant  from  failure  to  furnish  safety  ap- 
pliances, see  Master  and  Servant,  i  111. 

EQUITABLE  CONVERSION. 

See  OonTersion. 

EQUITABLE  ESTATES. 

See  Mortgages;   Trusts. 

EQUITABLE  ESTOPPEL 

See  Bstoppel,  §§  56-110. 


EQUITABLE  TITLE 

As  defense  to  forcible  entry  and  detainer,  see 
Forcible  Bntry  and  Detainer,  {  12. 

EQUITY. 

Conclusiveness  in  equity  of  judgment  in  action 
at  law,  and  vice  versa,  see  Judgment,  i  645. 

Equitable  action  as  distinguished  from  action 
at  law,  see  Action,  f  25. 

Bquitable  conversion,  see  Conversion. 

Equitable  estates,  see  Mortgages;    Trusts. 

Equitable  estoppel,  see  Estoppel,  H  56-110. 

Equitable  title  as  defense,  see  Forcible  Entry 
and  Detainer,  {  12. 

Of  redemption,  see  Mortgages,  Sf  599,  006. 

Particular  tuhjeott  of  equitable  juritdietiom  and 
equitable  remedies. 

See  Cancellation  of  Instruments;  Fraudulent 
Conveyances,  |§  27S,  299;  Injunction;  In- 
terpleader; Marshaling  Assets  and  Securi- 
ties; Quieting  Title;  Reformation  of  In- 
struments;   Specific  Performance;    Trusts. 

Enforcement  of  contract  to  convey  for  chari- 
table purposes,  see  Charities,  {  4. 

Relief  from  judgment,  see  Jud^ent,  H  405, 
447. 

Wron^nl  annexation  of  property  to  city,  see 
Municipal  Corporations,  {  33. 

I.  JURISDICTION,  PRINOIPIJBB,  Ain> 

MAXIMB. 

(A)  Nature,    Gronnda,    Snbjeeta,    ud    Bz- 

tent  of  Jvrladietlon  In  Oeaeiml. 

Grounds  for  injunction,  see  Injunction,  f  9. 

§  11.  Courts  of  equity  held  to  have  concur- 
rent jurisdiction  with  law  courts  to  grant  re- 
lief from  consequences  of  fraud  and  misrepre- 
sentation.— Culver  v.  Avery  (Micii.)  439. 

i  22.  Equity  cannot  determine  a  claim 
against  an  estate  arising  from  breach  of  a 
contract  made  by  decedent;  the  probate  court 
being  the  proper  forum. — Rodgers  v.  Schram 
(Mich.)  423. 

i  39.  Equity,  having  once  acquired  jurisdic- 
tion, will  retain  it  to  give  such  full  relief  as 
will  finally  dispose  of  the  controversy.— Cul- 
ver V.  Avery  (Mich.)  439. 

i  39.  In  an  equitable  action,  jurisdiction 
may  be  retained  and  damages  assessed  as  an 
incidental  power.— Bailey  v.  Chicago,  St  P., 
M.  &  O.  By.  Co.  (S.  D.)  268. 

(B)  Remedy   at   Law    and   Mnltlplleltr  •t 

Snlta. 

i  48.  A  right  to  have  a  partnership  agree- 
ment carried  out  or  have  the  partnership  busi- 
ness wound  up  held  enforceable  in  equity.— Ban- 
nen  v.  Kindling  (Wis.)  5. 

(O)  Prlnelples  and  Maxims  of  S)«vltT< 

{  66.  Equity  is  not  hampered  by  form  or  fic- 
tions nor  bound  by  technical  rules,  but  it  pene- 
trates into  the  very  sniistance  of  the  matter.— 
Keokuk  Electric  Ry.  &  Power  Co.  v.  Weismann 

(Iowa)  60. 

II.  XJiCHES    AXS    STAI.E    DEKAHDS. 

Particular  remedies  or  proceedingt. 
On  bond  of  administrator,  see  Executors  and 

Administrators,  {  537. 
To  confirm  or  try  tax  title,  see  Taxation,  |  805. 
To  rescind  contract  of  sale,  see   Vendor  and 

Purchaser,  t  119. 

S  87.  Where  an  action  tor  violation  of  a  trust 
obligation  is  cognizable  on  the  law  side  of  the 
court,  the  statute  of  limitations  htid  to  apply, 
though  relief  is  sought  in  equity. — City  of  Cen- 
terville  v.  Turner  County  (S.  D.)  606. 
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XT.  PI.EASXNO. 

In  particular  prooeeding$. 

S«e  QnietiiiK  Title,  |  34. 

To  enforce  specific  performance,  see  Specific 
Performance,  S  114. 

To  enforce  Tender's  Hen,  see  Vendor  and  Par- 
chaser,  f  280. 

(A)   OrlKlnml   Bill. 

In  snits  for  specific  performance,  see  Specific 

Performance,  $  114. 
In  suits  to  quiet  title,  see  Quieting  Title,  {  34. 

V.  EVIDENCE. 

In  partioular  proceeding!. 

See  Injunction,  f  127. 

To  cancel  written  inEtmment,  see  Cancellation 
of  Instruments,  %\  47-69. 

To  enforce  mechanics'  liens,  see  Mechanics' 
Liens,  S  281. 

To  enforce  specific  performance,  see  Specific 
Performance,  §  121. 

To  set  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fniadalent  Con- 
veyances, %  299. 

X  DEOBEE  AWP  ENFOBOEMENT 
THEBEOF. 

In  snits  for  cancellation  of  instruments,  see 
Cancellation  of  Instruments,  ff  68,  59. 

In  suit  for  divorce,  see  Divorce,  {  172. 

In  suit  to  foreclose  mortgage,  see  Mortgages, 
SS  491,  497. 

EQUITY  OF  REDEMPTION. 

See  Mortgages,  H  699,  606. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

i  1.  "Escrow"  defined.— Van  Valkenburg  v. 
Allen  (Minn.)  1002. 

8  1.  A  bank,  holding  a  deed  to  be  delivered 
on  payment  of  price,  held  a  mere  agent  of  the 
vendor,  against  whom  an  action  did  not  lie  to 
compel  delivery  of  the  deed. — Van  Valkenburg 
T.  Allen  (Minn.)   1092. 

ESTABLISHMENT. 

Of  bonndaries,  see  Boundaries,  §|  46-48. 

Of  highways,  see  Highways,  ig  1-12,  21-6a 

ESTATES. 

See  Homestead. 

Bankrupts'  estates,  see  Bankruptcy. 

Created  by  deed,  see  Deeds,  |  123. 

Created  by  will,  see  Wills,  jf  614-616. 

Decedents'  estates,  see  Descent  and  Distribn- 

tion;  Eizecntors  and  Administrators;  Wills. 
Setates  for  years,  see  Landlord  and  Tenant. 
Bestrictions   on   creation    of   perpetuities,    see 

Perpetuities. 

ESTOPPEL. 

X.  BT  BECOBD. 

By  judgment,  see  Judgment,  ig  690,  645,  736. 

XL  BT  DEED. 

Bstoppel  <A  tenant  to  dispute  title  of  landlord, 
see  Landlord  and  Tenant,  §S  62-66. 


m.  EQUITABX.E   EBTOFPEt. 

Of  particular  olattet  of  pertont,  or  per»ont  In 

jiarMoKlar  relations. 
See  Corporations,   g  388;    Infants,   f  56. 
Tenant,  to  dlspnte  title  of  landlord,  see  Land- 
lord and  Tenant,  §{  62-66. 

To  agiert  or  deny  particular  factt,  rightt,  claim*, 
or  liahilitiet. 

Corporate  powers,  see  Corporations,  g  388. 

Grounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  g  724. 

Right  to  redeem  from  mortgage  sale,  see  Mort- 
gages, g  699. 

Title  of  landlord,  see  Landlord  and  Tenant, 
gg  62-66. 

To  claim  new  boundary,  see  Bonndaries,  g  47. 

To  complain  of  obstruction  of  surface  waters, 
see  Wateis  and  Water  Courses,  g  149. 

Validity  of  assessment  for  public  Improvements, 
see  Municipal  Corporations,  gg  488,  489. 

Validity  of  insurance  policy,  see  Insurance,  i 
724. 

To  maintain  or  oppose  partioular  remedies  or 

defenses. 
Appeal    or   other  proceeding   for   review,    see 
Criminal  Law,  §  1137. 

(A)  Nature  and  Bsaentlals   in  General. 

g  56.  To  constitute  anestoppel,  it  is  not  suffi- 
cient that  one  might  have  been  misled,  but  he 
must  have  been  in  fact  misled,  to  his  prejudice. — 
Smith  y.  Cleaver  (S.  D.)  589. 

g  58.  In  an  equitable  estoppel,  a  party  is 
forbidden  to  set  up  his  legal  title,  because  he 
has  so  conducted  himself  that  to  do  so  would 
be  contrary  to  good  conscience.— Jones  ▼.  Sn- 
bera  (S.  D.)  253. 

(B)  Gronnaa  of  Katoppel. 

Estoppel  by  admission  of  surviving  wife,  see 
Descent  and  Distribution,  g  62. 

g  70.  Legatees  held  not  estopped  from  suing 
on  the  bond  of  an  administrator  with  will  an- 
nexed.—Tucker  V.  Stewart  (Iowa)  183. 

^  70.  Party  held  estopped  by  bis  acts  and 
declarations  to  claim  as  a  trust  fund,  a  fund 
distributed  by  an  executor  to  the  legatees  with- 
out objection. — Jones  v.  Subera  (S.  D.)  253. 

(E!)  Pleadlmv,    Bvldence,    Trial,    and    He- 

See  Estoppel. 

g  107.  Complainant  basing  claim  of  title  on 
adverse  possession  held  not  entitled  to  assert 
equitable  estoppel. — Sheldon  v.  Michigan  Cent. 
R.  Co.  (Mich.)  1056. 

g  110.  An  estoppel  to  be  available  must  be 
pleaded.— Smith  v.  Cleaver  (S.  D.)  589. 

EVIDENCE. 

See.  Depositions ;    Witnesses. 

Admissibility  under  pleadings,  see  Pleading,  i 
881. 

Applicability  of  instructions  to  evidence,  see 
Trial,  g  252. 

Comments  of  counsel  on  evidence,  see  Criminal 
Law,  g  720. 

Exceptions  to  evidence,  see  Trial,  g  105. 

False  swearing,  see  Perjury. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Law,  $g  770-789 ;    Trial,  g  ^4. 

Instructions  ignoring,  see  Trial,  g  253. 

Instructions  on  evidence  or  witnesses  as  inva- 
sion of  province  of  jury,  see  Trial,  {  191. 

Motion  to  strike  out  evidence,  see  Criminal  Law. 
g  696. 

Newly  discovered  evidence  ground  tor  new  trial, 
see  Criminal  Law,  g  941;    New  Trial,  g  102. 

Objections  to  evidence,  see  Criminal  Law,  gg 
696,  698;   Trial,  g  83. 

Offer  of  proof,  see  Trial,  g  44. 
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^ueetiona  of  fact  for  Jury,  see  Criminal  Law, 

18  740,  747;    Trial,  If  186-143. 
BeceptioD  at  trial,  se«  Criminal  Law,  {{  662- 

678;  Trial,  <{  44-105. 

At  to  particular  faott  or  itiue*. 

See  Adverse  Possession,  {  85;  Alteration  of 
Instmments,  I  29;  Dedication,  {§  41-44; 
Deeds,  «  196,  211;   Usury,  H  113,  117. 

Attandoument  of  railroad  right  of  way,  see  Bail- 
roads,  {  82. 

Advancements,  aee  Descent  and  Distribution, 
1116. 

Agency  of  husband  for  wife,  see  Husband  and 
Wife,  \  25. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  |  280. 

Authority  of  corporate  officer  or  agent,  see  Cor- 
porations, i  432. 

Character  of  transaction  as  mortgage  or  other 
contract,  see  Morteagea,  |g  87,  38. 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  i  518. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  |  281. 

Creation,  existence,  and  validity  of  trust,  see 
Trusts,  I  89. 

Damages,  see  Damages,  i  175. 

Delivery  and  acceptance  of  goods  sold,  see  Sales, 
8  181. 

Delivery  of  contracts  in  general,  see  Contracts, 
8  45. 

Delivery  of  deed,  see  Deeds,  {  208. 

Domicile,  see  Domicile,  |  10. 

Domicile  or  residence  affecting  liability  tor  tax- 
es, see  Taxation,  f  593. 

Execution  of  contracts  in  general,  see  Contracts, 
8  45. 

Elxpulsion  from  beneficial  association,  see  Bene- 
ficial Associations,  §  10. 

Family  settlement,  see  Descent  and  Distribur 
tion,  I  82. 

Former  adjudication,  see  Judgment,  8  856. 

Fraud,  see  Fraud,  8  ^■ 

Fraud  or  undue  influence  in  procuring  execution 
of  will,  see  Wills,  88  163-166. 

Fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, 8  299. 

Gifts,  see  Gifts,  8  49. 

Good  faith  in  securing  satisfaction  of  mortgage, 
see  Mortgages,  8  270. 

Good  faith  of  purchaser  of  bill  or  note  and 
payment  of  value,  see  Bills  and  Notes,  8  525. 

Intent  to  dedicate  street,  see  Dedication,  8  41. 

Judgment  as  estoppel  or  defense,  see  Judgment, 
8  956 


Loss  of  or  injury  to  goods  in  course  of  trans- 

portotion,  see  Carriers,  88  132-134. 
Misrepresentation  of  age  of  insured,  see  Insur- 


ance, 8  819. 

Negligence  of  master  causing  injury  to  servant, 
see  Master  and  Servant,  81  270,  27a 

Offer  and  acceptance  of  contracts,  see  Contracts, 
8  28. 

Parties  to  contracts,  see  Contracts,  8  28. 

Payment,  see  Payment,  8  67. 

Payment  of  indebtedness  to  decedent,  see  Ex- 
ecutors and  Administrators,  8  52. 

Performance  or  breach  of  contract,  see  Con- 
tracts, 8  322. 

Belease,  see  Release,  88  56,  57. 

Revocation  of  will,  see  Wills,  f  306. 

Service  of   process,   see   Process,   §|   145-149. 

Testamentary  capacity,  see  Wills,  M  53-55. 

Validity  of  contract  of  sale,  see  Vendor  and 
Purchaser,  8  44. 

Validity  of  deed,  see  Deeds,  88  196,  211. 

In  aetion*  (y  or  against  particular  dattet  of 

persona. 

See  Attorney  and  Client,  8  166 ;  Brokers,  8  86 ; 
Carriers.  88  132-134,  316;  Husband  and  Wife. 
8  333 ;  Landlord  and  Tenant,  $  231 ;  Master 
and  Servant,  §§  26;>-281;  Municipal  Corpora- 
tions, 88  818.  810:  Partnership,  $217;  Rail- 
roads, 88  398,  441;    Street  Railroads,  8  113. 

Assignees,  see  Assipmments,  8  134. 


Insurance  comiwnieB,  see  Insarance,  if  817, 
819. 

Stockholders,  aee  Corporations,  8  268. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  88  20,  66. 

In  particular  civU  actioiu  or  proceeding*. 

See  Forcible  Entry  and  Detainer,  |  29;  Tres- 
pass, 8  44. 

For  alienation  of  affections  of  husband  or  wife, 
see  Husband  and  Wife,  8  333. 

For  breach  of  contract,  see  Contracts,  I  350. 

For  breach  of  contract  of  sale,  see  Sales,  88 
382.  417. 

For  compensation  of  attorney,  see  Attorney 
and  Client,  8  166. 

For  compensation  of  broker,  see  Brokers,  f  86. 

For  fraud,  see  Fraud,  8  50. 

For  fraud  In  exchange  of  land,  see  Exchange  of 
Property,  8  8. 

For  injunction,  see  Injunction,  |  127. 

For  injuries  from  defects  or  obstmctions  is 
streets,  see  Municipal  Corporationa^  ff  81S, 
819. 

For  injuries  from  explosion  of  gasoline,  see  Ex- 
plosives, 8  9. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  8  179. 

For  injuries  from  negligence,  aee  Negligence,  88 

For  injuries  from  negligence  or  defanlt  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones.  8  6(>. 

For  injuries  from  obstruction  of  surface  waten, 
see  Waters  and  Water  Courses,  8  128. 

For  injuries  from  sale  of  liqnor,  see  Intoxi- 
cating Uquors,  {8  308,  309. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  8  441. 

For  injuries  to  passengers,  see  Carriers^  i  316. 

For  injuries  to  persons  on  or  near  lailioad 
tracks,  see  Bailroads,  |  398. 

For  injuries  to  persona  on  or  near  street  rail- 
road trackst  see  Street  Bailroads,  |  113. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 88  265-281. 

For  loss  of  or  injuries  to  goods  in  course  of 
transportation,  see  Carriers,  81  132-134. 

For  modification  of  decree  for  custody  of  chil- 
dren on  divorce  of  parents,  see  Divorce,  8  3UC(. 

For  price  or  value  of  goods  sold,  see  Sales,  8 
359. 

For  rent,  see  Landlord  and  Tenant,  8  231. 

For  unlawful  mining,  see  Mines  and  Minerals, 
8  51. 

For  unpaid  taxes,  see  Taxation,  8  593. 

On  assigned  claims,  see  Assignments,  |  134. 

On  bills  or  notes,  see  Bills  and  Notes.  88  491- 
525. 

On  insurance  policies,  see  Insurance,  K  817, 
819. 

Probate  proceedings  and  actions  relating  to  wills 
or  probate,  see  Wills,  88  288-306. 

Relating  to  usuiy,  see  Usury,  88  113,  117. 

To  cancel  written  instrument,  aee  Cancellatioa 
of  Instruments,  8  47. 

To  enforce  liability  of  stockholders  for  corpo- 
rate debts  and  acts,  see  Corporations.  {  268. 

To  enforce  mechanic's  lien,  see  Mechanics' 
Liens,  8  281. 

To  enforce  specific  performance,  see  Specific 
Performance,  8  121. 

To  recover  possession  of  land  by  vendor,  aes 
Vendor  and  Purchaser,  |  299. 

To  recover  taxes,  see  Taxation,  8  593. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraadulent  Con- 
veyances, I  299. 

In  criminal  protecutian*. 


Rape,  18  40-54.  | 

Application  for  new  trial,  see  Crfaninal  Law, 

8  957. 
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'For  fallaR  of  pawnbroker  to  pay  license,  see 

Pawubrokera,  I  11. 
Tlolation  of  liquor  laws,  see  Intoxicatintr  Liq- 

noTS,  f  221 

Rwiete  »nd  procedure  thereon  in  appellate 
court*. 
Incorporation   of  evidence  into  case  or  state- 
ment on  appeal,  see  Appeal  and  Error,  |  560. 
Matters    oonsideted   in    determining   questions, 

see  Appeal  and  Error,  |  837. 
Beriew  of  rolings  as  dependent  on  prejudicial 

nature   of  error,  see  Appeal   and   Error,   iff 

1048-1058. 
Beview  of  rulings  as  dependent  on  presentation 

of  objection  in  lower  court,  see  Criminal  Law, 

S  103S. 
Review '  of  sufficiencr  of  evidence,  see  Appeal 

and  Error.  U  195,  294,  994-l(»4;    Criminal 

Law,  S  1158. 

I.  JVBIOIAI.  NOTIOE. 

(  43.  The  court  may  take  judicial  notice  of 
all  the  pai>ei8  properly  issued  and  filed  or  re- 
turned in  the  case.— Slater  v.  Roche  (Iowa)  925. 

S  44.  The  court  will  take  judicial  notice  of 
the  official  character  of  the  insurance  commift- 
sioner  and  of  his  signature. — State  v.  Brother- 
hood of  American  Yeomen  (Minn.)  404. 

{  48.  The  Supreme  Court  may  take  notice 
of  the  fact  that  no  actions  have  been  begun  by 
the  Commissioner  of  Railroads  to  recover  pen- 
alties because  cars  equipped  with  a  coupling 
device  are  not  equipped  with  a  conpling  device 
an  required  by  Comp.  Laws,  {  5511. — Wight  v. 
Michigan  Cent.  R.  Co.  (Mich.)  414. 

f  49.  The  court  will  take  judicial  notice  of 
the  official  character  of  the  insurance  commis- 
sioner and  of  his  signature. — State  v.  Brother- 
hood of  American  Yeomen  (Minn.)  ^H. 

XX.  PBESUMPTXONS. 

In  criminal  prosecutions,  see  Criminal  Law,  { 
322. 

At  to  particular  facta  or  iteuei. 
See  Dedication,  {  41 ;    Usury,  {  113. 
-Oonstitutionality  of  statutes,  see  Constitutional 

Law,  !  48. 
Jurisdiction  of  courts,  see  Judgment,  {  495. 
Payment,  see  Payment,  S  67. 
Prejudice  from  error  m  trial  court,  see  Crim* 

inal  Law,  f  1163. 
Talidity  of  deed,  see  Deeds,  {  106. 

In  particular  civil  actions  or  proceedings. 
For   injuries  to  animals   on  or  near   railroad 

tracks,  see  Railroads,  §  441. 
For  injuries  to  servants,  see  Master  and  Serv- 
ant, 8  285. 
Probate    proceedings    and    actions    relating    to 
/Wills  or  probate,  see  Wills,  {  288. 

8  65.  The  maxim,  "Every  one  is  presumed  to 
know  the  law,"  does  not  prevail  against  the 
truth,  except  as  to  punishment  for  a  criminal 
offense  or  responsibility  for  actual  damages  to 
private  rights.— Topolewski  v.  Plankinton  Pack- 
ing Co.  (Wis.)  564. 

8  65.  The  maxim,  "Every  one  is  presumed 
to  know  the  law,"  construed.— Topotewski  v. 
Plankinton  Packing  Co.  (Wis.)  654. 

I  80.  In  absence  of  proof  to  the  contrary,  the 
laws  of  another  state  are  presumed  to  be  like 
those  of  this  state.— Morril  v.  Bentley  (Iowa) 
155. 

XXX.  BURDEX  OF  ntOOF. 

A»  to  particular  facts  or  issue*. 
Domicile  or  residence  affecting  liability  for  tax- 
es, see  Taxation,  §  593. 


Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  §  163. 

Fraudulent  conveyance,  see  Fraudulent  Ciionvey- 
ances,  {  278. 

Payment  of  indebtedness  to  decedent,  see  Ex- 
ecutors and  Administrators,  I  52. 

Validity  of  deed,  see  Deeds,  8  196. 

In  particular  civU  actions  or  proceedings. 
See  Trespass,  {  44. 
For  alienation  of  affections,  see  Husband  and 

Wife,  8  333. 
For  injuries  from  negligence,  see  Negligence,  88 

121.  135. 
For  injuries  to  passengers,  see  Carriers,  8  31G 
For  injuries  to  servants,  see  Master  and  Serv 

ant.  1  26.5. 
On  bills  or  notes,  see  Bills  and  Notes,  88  491- 

494. 
On  bond  of  stockholders  to  pay  corporate  debts, 

see  Corporations,  8  269. 
On  insurance  policies,   see  Insurance,   8  S17. 
Probate    proceedings    and    actions    relating    to 

wills  or  probate,  see  Wills,  8  288. 
To  recover  taxes,  see  Taxation,  8  593. 
To  set  aside  transfers  in  fraud  of  creditors  or 

subsequent   purchasers,   see  Fraudulent   Con- 
veyances, I  278. 

XV.  RELEVANCY,  ICATEBIAUTT,  AND 
COMPETENCY  IN  OENEBAX.. 


(A)  Fact 


.  RelcTant  to  !■■■«■. 


In  criminal  prosecutions,  see  Criminal  Law,  | 
3.54. 

8  113.  To  prove  the  value  of  stock,  proof  of 
its  actual  worth  is  admissible  if  it  has  do  mar- 
ket value,  and  testimony  as  to  an  olfer  therefor 
tended  to  show  this. — Morril  v.  Bentley  (Iowa) 
155. 

8  113.  What  may  have  been  paid  for  prop- 
erty in  trade  is  incompetent  to  establish  its  mar- 
ket value.— Sveiven  v.  Thompson  (Minn.)  131. 

8  113.  The  market  value  of  an  entire  farm 
may  be  ascertained  by  inquiry  into  the  value  of 
its  separate  parts. — Sveiven  v.  Thompson  (Minn.) 
131. 

8 '113.  In  determining  the  market  value  of 
property,  an  inquiry  as  to  the  gross  rental  there- 
of, without  also  ascertaining  the  net  receipts, 
was  not  necessarily  prejudicial.— Sveiven  v. 
Thompson  (Minn.)  131. 

8  116.  In  an  action  for  injuries  to  a  child  due 
to  an  explosion  of  gasoline  claimed  to  have  been 
negligently  delivered  to  her  in  a  can  not  intend- 
ed for  gasoline,  it  being  competent  to  show  that 
on  the  morning  after  the  accident  children  of  the 
family  to  which  she  belonged  had  a  gasoline  can 
properly  painted  and  labeled,  their  declarations 
as  to  what  they  were  going  to  do  with  it  were 
admissible  as  verbal  acts  explanatory  thereof. — 
Dtt  Boia  V.  Luthmer  (Iowa)  147. 

(B)  Res  Qeutse. 

8  123.  In  an  action  for  injuries  to  a  child  due 
to  an  explosion  of  gasoline,  what  her  mother  said 
within  10  minutes  after  the  explosion  as  to  how 
the  accident  occurred  was  admissible  as  part  of 
the  res  gest*.— Du  Boia  t.  Luthmer  (Iowa)  147. 

(C)  UBUI«r  Facta  •&<  Transaetloaia. 

Other  offenses,  see  Criminal  Law,  88  369,  871. 

(B)  Oompetcnoy. 

In  criminal  prosecutions,  see  Criminal  Law,  8 
386. 

8  148.  Testimony  as  to  a  contract  had  be- 
tween parties  by  telephone  held  admissible. — 
National  Bank  of  Ashland  v.  Cooper  (Neb.)  656. 
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VXX.  ADMIBSIONB. 

(A)  Hatnr*,  Form,  and  IneldeBta  la  Oea- 

eial. 

I  211.  Where  a  litigant  asserts  a  fact  on  a 
tnal  by  calling  witnesses  thereto,  their  testi- 
mony thereby  may  be  introduced  on  a  subse- 
quent trial  as  in  the  nature  of  admissions,  if 
material  to  the  issues. — Knapp  v.  Brotherhood 
of  American  Teomen  (Iowa)  33tt. 

8  220.  An  entry  in  the  book  of  a  party  kept 
for  that  purpose,  made  in  the  presence  of  tne 
adverse  party  and  read  over  and  assented  to 
by  him,  held  admissible  in  evidence  against  him. 
— TufEree  v.  Saint  (Iowa)  873. 

{  220.  In  an  action  for  negligently  setting 
fire,  testimony  as  to  questions  to  defendant  and 
his  answer  held  admissible.— Rowe  v.  Bregenzer 
(Mich.)  706. 

(B)  By    Parties    ar    Otbers    Interested    ta 

Bveat. 

I  226.  Declarations  of  a  legatee  heli  inad- 
missible to  prove  undue  influence. — In  xe  Hew- 
itt's Will  (Mich.)  84& 

(D)  By  Asents  or  Otber  RepreaeatatlToa. 

{  242.  Declarations  of  an  agent  not  made 
while  acting  within  the  acope  of  bis  agency  are 
not  binding  on  the  principal.— RonnseviUe  v. 
Paulson  (if.  D.)  221, 

I  246.  CV>nversation  with  defendants  of  an 
attorney  sent  by  plaintiff  to  talk  with  them 
held  competent  against  him.— C(«  t.  Cline 
(Iowa)  830. 

(B)  Proof  and  BSeet. 

{  258.  Evidence  considered,  and  held  not  to 
show  that  certain  declarations  of  the  agent 
were  made  while  acting  within  the  scope  of  his 
agency.— RonnseviUe  v.  Paulson  (N.  D.)  221. 

t  261.  Evidence  of  identity  of  person  talked 
with  over  telephone  held  sufficient  to  go  to  the 
Junr,  80  as  to  make  the  conversation  aamissible. 
—Cox  V.  Cline  (Iowa)  880. 

Vm.  DECIiARATIOirS. 

(A)  Hatare,   Porm,  and  Inoidenta   in   Qcn- 
eral. 

S  271.  A  memorandum,  not  made  as  an  entry 
into  any  regular  account  book,  nor  shown  to 
have  been  made  with  defendant's  knowledge, 
is  inadmissible  against  him.— Gasser  v.  Wall 
(Minn.)  284. 

IX.  HEARSAY. 

f  817.  In  an  action  for  assault  and  battery, 
certain  testimony  held  inadmissible  as  hearsay. 
—Pratt  V.  Hamilton  (Mich.)  196. 

{  822.  Evidence  of  reputation  Is  inadmissible 
to  determine  whether  insured  had  become  in- 
temperate, or  had  been  intoxicated  within  a  cer- 
tain period. — Knapp  y.  Brotherhood  of  American 
Xeomen  (Iowa)  S&6. 

Z.  SOCUMENTABT  EVIOEIfCS. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

429. 
Use  of  writings  to  refresh  memory  of  witness, 

see  Witnesses,  U  254-257. 

(A)  Pablle   or   OlBelal   Acts,   Proceedlavii 
Rceorda,  and  Certtllcates. 

In  criminal  prosecutions,  see  Criminal  Law,  ( 
429. 

J  333.  A  village  record  of  a  bond  given  by  a 
oon  keeper  held  prima  facie  evidence  of  its 
execution  and  delivery  in  a  civil  damage  suit 
thereon. — Pilkins  v.  Hans  (Neb.)  864. 


(B)  BzempUfleatloas.      Trane«rlvts> 
_      .--^  -      - 


•a' 
Certtfled  Copies. 

I  848.  Proof  of  foreign  judicial  proceedings 
held  not  required  to  correspond  wltn  Rev.  St. 
U.  S.  f  905  (U.  S.  Comp.  St.  1901,  p.  677), 
providing  the  state  is  content  with  a  less  show- 
ing.— Sullivan  v.  Kenney  (Iowa)  349. 

(O)  Private  Writlnss  and  Pablleattoas. 

I  854.  In  an  action  against  a  husband  and 
wife  on  an  account  for  which  the  wife  alone 
was  liable,  an  account  kept  in  the  husband's 
name  in  a  daybook  is  admissible  in  evidence.— 
Chas.  Wilkins  &  Co.  v.  Sublette  (Minn.)  1089. 

(D)  ProdaoUOB,    Antbentleatioa,    aad   Bf- 
feet. 

I  872.  A  lease  to  a  township  executed  neai^ 
ly  40  years  before  it  was  found  in  the  office  of 
the  township  cleric  held  an  ancient  document, 
so  that  proof  of  execution  could  be  dispensed 
with.— Jasper  Tp.  v.  Martin  (Mich.)  437. 

XI.  PAROXi    OR    EXTRIHUC    EVI- 
DENOE  AFFECTIira  WRITHf  OS. 

EiXtrinsic  evidence  as  to  jurisdictional  facts  on 
collateral  attack  on  judgment,  see  Judgment, 
i  499. 

(A)  ContradlotfuK,  Varrlnc  or  Addtns  to 
Terms  of  Written   Instrnment. 

i  884.  Exceptions  to  the  rule  excluding  parol 
evidence  varying  or  contradicting  a  written  con- 
tract are  recognized  only  when  clearly  neces- 
sary.— Oraham  v.  Savage  (Minn.)  394. 

f  386.  A  clerk's  entry  as  to  the  date  of  the 
original  decree  is  not  a  verity:  papol  evidence 
being  admissible  to  correct  it.— Manion  v.  Biady 
(Iowa)  801. 

(B)  Inralldatlnv  Written  InatraKent. 

{  429.  An  exception  to  die  rule  excluding 
evidence  varying  a  written  instrument  held  not 
to  permit  such  evidence  to  show  that  a  pur- 
ported written  contract  is  in  effect  a  sham,  de 
signed  for  purposes  of  fraud  or  deceit. — Graham 
V.  Savage  (Minn.)  394. 

(C)  Separate   or   Sabseqaeat   Oral    Asree- 
ment. 

i  441.  Ordinarily  parol  evidence  is  inadmis- 
sible to  prove  an  understanding  that  a  written 
contract  delivered  should  not  be  operative  ac- 
cording to  its  terms.— Graham  v.  Savage  (Minn.) 
394. 

{  443.  In  an  action  for  commissions,  admis- 
sion of  parol  evidence  attacking  a  written  agree- 
ment held  reversible  error.— Graham  v.  Savage 
(Minn.)  394. 

f  445.  Parol  evidence  held  admissible  to  show 
cancellation  of  an  assignment  of  interest  of  the 
assignor  in  certain  lands  as  heir  of  his  mother 
Ml  her  death.— Elliott  v.  Bobbins  (Minn.)  6S. 

ZH.  OPimON  EVIDEKOB. 

In  criminal  prosecutions,  see  Criminal  Law,  ft 
456-489. 

<A)  Conelnslona    and    Opinions    at    Wlt> 
nesses  In  Ocneral. 

§  471.  In  an  action  against  a  firm  f6r  an 
amount   received  by  them   for  cattle   sold   for 

Slaintiffs  as  commission  agents,  in  which  the 
efense  was  payment  bv  the  individaal  note  <^ 
a  partner,  certain  evidence  held  property  ex- 
cluded.—Caswell  V.  Pure  Bred  Cattle  Commis- 
sion Co.  (Iowa)  908. 

i  472.  Testimony  as  to  one's  mental  capacity 
held  not  incompetent  as  invading  tlie  Jnry's 
province. — Searles  v.  Northwestern  Mat  life 
Ins.  Ca  of  Milwaukee  (Iowa)  SOL 

I  472.  In  a  jniy  trial,  a  question  that  calls 
for  the  conclusion  of  a  witness  on  the  issue  be- 
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ing   tried    is    incompetent.— Benson    y.    Peters 
(Neb.)  1008. 

S  488.  In  an  action  for  damages  to  crops, 
it  was  proper  not  to  allow  a  witness  to  testify 
to  the  value  of  a  field  of  celery  where  the  ques- 
tion was  not  limited  to  such  a  crop  of  celery 
as  plaintiff  had.— Tretter  v.  Ohicaco  Great 
Western  Ry.  Co.  (Iowa)  339. 

I  485.  Damages  by  reason  of  loss  of  time 
most  be  proven  by  opinion  evidence. — Salinger 
v.  Western  Union  Telegraph  Co.  (Iowa)  8©. 

(D)  BxiLmlBatlon  of  Bxperts. 

In  criminal  prooecations,  see  Criminal  Law,  H 
485.  488. 

I  653.  It  is  not  necessary  to  state  all  the  facts 
In  a  hypothetical  question,  though  the  facts  stat- 
ed must  appear  and  have  support  in  the  evi- 
dence, but  the  propounder  is  not  required  to  cov- 
er the  whole  case.- In  re  Munier's  Estate  (Iowa) 
148. 

(F)  Bffeot  o<  Opinion  B-rldenoe. 

I  S68.  Juries  are  not  bound  by  the  opinions 
of  witnesses  as  to  damages,  though  nncontra* 
dieted.— Salinger  v.  Western  Union  Telegraidi 
Co.  (Iowa)  362. 

Jan.  EVIDENCE  AT  FORMER  TRZAX. 
OR  IN   OTHER  PROCEEDING. 

In  criminal  piosecntions,  see  Criminal  Law,  ( 
539. 

Xrr.  WEIGHT  AND   SIIFFICIENCT. 

Credibility,  impeachment,  contradiction,  and  coi^ 
roboration  of  witnesses,  see  Witnesses,  H  338- 
379. 

Bffect  of  tax  deeds  as  evidence,  see  Taxation, 
I  78a 

In  criminal  prosecutions,  see  Criminal  Law,  { 
501. 

Questions  for  jury,  see  Trial,  §§  139-143. 

Review  as  dependent  on  motion  for  new  trial  in 
lower  court,  see  Appeal  and  Error,  §  294. 

Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  i 
195. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror, |{  894-1024. 

Ai  to  particular  fact*  or  ittuet. 

See  Alteration  of  Instruments,  |  29;  Dedica- 
tion, {  44;  Deeds,  ig  206,  211;  Domicile,  i 
10;   Usury,  {  117. 

Agency  of  husband  for  wife,  see  Husband  and 
Wife,  f  25. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  f  280. 

Character  of  transaction  as  mortgage  or  other 
contract,  see  Mortgages,  |  3& 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  I  518. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  {  281. 

Creation,  existence,  and  validity  of  trost,  see 
Trusts,  I  89. 

Delivei^  of  deed,  see  Deeds,  {  20ei. 

Bxecution,  existence,  and  genuineness  of  wilL 
see  Wills,  ff  3O2-i306. 

Expulsion  from  beneficial  association,  see  Bene- 
ficial Associations,  |  10. 

Family  settlement,  see  Descent  and  Distribn- 


tion,  I  82. 
^raudnlei 


Fraudnlent  conveyance,  see  Frandnlent  Convey- 
ance%  {299. 

IVand  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  S  166. 

Gifts,  see  Gifts,  |  49. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  |  526. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  {  134. 


Misrepresentation  of  age  of  insured,  see  Insur- 
ance, S  819. 

Negligence  of  master  causing  injury  to  servants, 
see  Master  and  Servant,  f  278. 

Release,  see  Release,  {  57. 

Revocation  of  will,  see  Wills,  §  306. 

Service  of  process,  see  Process,  §  149. 

Testamentary  capacity,  see  Wills,  |  55. 

Validity  of  deed,  see  Deeds,  |  211. 

In  particular  civil  actions  or  proceeiingt. 

For  alienation  of  affections,  see  Husband  and 
Wife,  f  333. 

For  breach  of  contract,  see  Contracts,  {  350. 

For  breach  of  contract  of  sale,  see  Sales,  {  417. 

For  compensation  of  attorney,  see  Attorney,  and 
Client,  I  166. 

For  compensation  of  broker,  see  Brokers,  {  86. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  g  819. 

For  injuries  from  fiowage,  see  Waters  and  Wa- 
ter Courses,  |  179. 

For  injuries  from  obstruction  of  surface  waters, 
see  Waters  and  Water  Courses,  g  126. 

For  injaries  to  building  from  negligently  raising 
telephone  cable,  see  Telegraphs  and  Tele- 
phones, J  20. 

For  injnries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  g  398. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, |g  276-281. 

For  loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  g  134. 

For  modification  of  decree  of  divorce  as  to  cus- 
tody of  children,  see  Divorce,  g  30S. 

For  price  of  goods  sold,  see  Sales,  g  359. 

On  bills  or  notes,  see  Bills  and  Notes,  gg  518- 

On   insurance  polides,  see  Insurance,   gg  665, 

Probate  proceedings  and  actions  relating  to  wills 
or  probate,  see  Wills,  gg  302-306. 

Relating  to  usury,  see  Usury,  g  117. 

To  cnncel  written  instrument,  see  Cancellation 
of  Instruments,  g  47. 

To  enforce  mechanic's  lien,  see  Mechanics'  Liens, 
g  281. 

To  enforce  specific  performance,  see  Specific 
Performance,  g  121. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, g  299. 

g  587.  A  finding  in  a  special  verdict  %eli  con- 
J^T',  Is.  *•**  evidence.— Kracsek  v.  Falk  Co. 
(Wis.)  30. 

g_  598.  A  prima  facie  inference  In  favor  of  an 
ultimate  fact  is  preponderance  of  evidence  in 
the  absence  of  any  contradiction,  and  will  sup- 
port a  judgment— Hawkinson  v.  Oatway  (Wis.) 

g  601.  Evidence  held  to  show  that  the  value 
of  corporate  stock  at  a  moderate  estimate  would 
be  $75  per  share  for  the  preferred,  and  |3  pfir 
share  for  the  common.— Morril  v.  Bentley  (Iowa) 
155. 

g  601.  Proof  of  an  offer  for  corporate  stock 
is  not  conclusive  as  to  its  value.— Morril  t.  Bant- 
ley  (Iowa)  155. 

EXAMINATION. 

Of  expert  witnesses,  see  Criminal  Law,  M  486, 

489 ;    Evidence,  g  553.  .  .«  ~^ 

Of  jurors  on  challenge  for  cause,  se«  Jviy,  | 

Of  witnesses,  see  Witnesses,  g|  236-287. 

EXCEPTIONS. 

In  rontracti  and  oonveyanoe*. 
Risks  and  causes  of  loss  excepted  in  insurance 
policy,  see  Insurance,  gg  446,  457. 
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/•  judicial  proceedinff$. 
Bill  of  exceptions  in  ceneral,  see  Exceptions, 

BiU  of. 
Necessity  and  saffidency  for  purpose  of  review 

in  dvil  cases,  see  Appeal  and  Error,  f$  24H- 

263. 
Necessity  and  sufSciency  for  parpose  of  review 

in  criiuinal  cases,  see  Criminal  Law,  |  105A. 
To  evidence,  see  Criminal  Law,  S  698;    Xriai, 

I  105. 
To  verdict  or  findings,  see  Trial,  t  345. 

EXCEPTIONS,  BILL  OF. 

Taking  exceptions  at  trial,  see  Trial,  ||  105, 
34& 

H.  SETTLEMENT,   BIONIXO,  AMD 
nUNO. 

f  46.  The  time  for  serving  a  bill  of  excep- 
tions cannot  extend  beyond  80  days  nnder  Code 
Oiv.  Proc.  {  311.— Pierce  v.  Chicago,  B.  &  Q. 
B.  Co.  (Neb.)  1081. 

I  46.  Evidence  held  not  to  show  a  waiver  of 
irregularities  in  service  of  a  bill  of  exceptions. 
—Pierce  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  1081. 

{  46.  Service  of  a  bill  of  exceptions  held  not 
la  compliance  with  Code  Civ.  Proc.  {  311.— 
Pierce  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  1081. 

EXCESSIVE  DAMAGES. 

See  Damages,  |  132. 

For  wrongful  death,  see  Death,  f  99. 

EXCHANGE  OF  PROPERTY. 

i  8.  In  an  action  for  fraud  in  the  exchange 
of  land,  evidence  held  to  justify  a  verdict  for 
plaintiff.— Sveiven  v.  Thompson  (Minn.)  131. 

EXCISE. 

Begnlation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXCLUSIVE  PRIVILEGES. 

Onstitational  prohibition  of  grant  of  8i>ecial 
privilege  _or  immunities,   see   Constitutional 


iw,  I  20& 


EXECUTION. 


See  Attachment 

Elvldence  of  advancement,  see  Descent  and  Dis- 
tribution, S  116. 
£)xemption8,  see  Homestead. 
Of  contracts,  see  Contracts,  8S  32-45. 

I.  NATURE  AND  ESSENTIALS  IN 
OENERAIi. 

i  16.  The  successful  party  on  an  appeal, 
where  money  is  deposited  in  lieu  of  the  statu- 
tory bond,  under  Bev.  Laws  1906,  §  4366,  need 
not  resort  to  the  fund,  but  may  enforce  his  judg- 
ment by  execution.— Spear  ▼.  Johnson  (Minn.) 
402. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;   Wills. 

Bight  of  administrator  to  appeal,  see  Appeal 
and  Error,  §  151. 

Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  persons  sub- 
sequently deceased,  see  Witnesses,  S§  129-159. 

H.  APPOINTMENT,    QVAUFIOATION, 
AND   TENITKE. 

§  82.  The  refusal  of  the  court  to  set  aside 
appointment  of  administrator  after  notice  of  ay- 


flieation  by  imbUcation  under  Cobbey'a  Ann.  St 
009,  I  5060,  sustained.— In  re  Bmsha's  Estate 
(Neb.)  1079. 

m.  ASSETS,  APFRAISAL,  AND  IN- 
VENTORT. 

I  62.  Evidence,  in  a  suit  by  an  administra- 
tor to  foreclose  a  mortgage,  held  insoffident  to 
show  payment  in  full.— Chamberlain  t.  O'Lauy 

(Mich.)  831. 

{  62.  Defendant,  in  a  suit  by  an  administra- 
tor to  foreclose  a  mortgage,  whicli,  with  the 
note  secured  was  found  in  intestate's  possession, 
held  to  have  the  burden  of  proving  payment- 
Chamberlain  V.  (yLeaiy  (Mich.)  831. 

VI.   AULOWANOE  AND  PATMENT  OP 
GUUMS. 

(A)  lilabllltles  of  Kmtmt*. 

i  213.  Under  Decedent's  Act  (Bev.  St  1866, 
c.  14)  i  221,  no  claim  barred  by  limitation  can 
l>e  allowed  against  a  decedents  estate. — ^In  re 
Bmsha's  Estate  (Neb.)  1079. 

(B)  PresentatiOB    and    AIIowsBoe* 

{  238.  Allowance  of  claim  against  estate,  part 
of  which  was  barred  by  limitations,  set  aside 
on  petition  of  heir. — ^In  re  Bmsha's  Estate 
(Neb.)  1079. 

(O  Disputed  Clmlms. 

Jurisdiction  of  court  of  equity,  see  Ekjulty,  |  22. 
a>)  Priorities  aad  PaT-meat. 

i  283.  One  claiming  against  an  estate  for 
breach  of  a  contract  made  by  decedent  may  not 
until  he  becomes  a  judgment  creditor  interfere 
with  property  in  the  bands  of  the  executrix. — 
Bodgers  T.  Schram  (Mich.)  423. 

VH.  DISTRIBTITION  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition 

t  314.  Under  Rev.  Laws  1905,  {  3880,  on 
affirmance  by  the  district  court  of  a  decree  of 
distribution  on  appeal  by  an  executor,  respond- 
ent is  entitled  to  costs.— In  re  Casey's  EsUte 
(Minn.)  401. 

§  315.  Only  a  party  aggrieved  by  It  can  ques- 
tion the  spedfic  provision  of  a  decree  of  dis- 
tribution.—In  re  Casey's  Estate  (Minn.)  401. 

Vm.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT.  ' 

(A)  'Whea  Aathortaed.  I 

I  819.    An  administrator's  sale  of  land  under        i 
a  license  to  pa^  debts  may  be  confirmed  by  the 
district  judge  m  vacation  at  chambers  without         | 
the  10-day  notice  required  by  Code  Civ.  Proc.  { 
498.— Brusha  v.  Phlpps "  (Neb.)  856.  | 

(C)  Sale. 

4  875.  An  administrator's  sale  «f  land  nnder 
a  license  to  pay  debts  held  to  be  in  the  nature  ot 
proceedings  in  rem.— Brasha  T.  Phipps   (Neb.) 

X.  ACTIONS. 

Testimony  as  to  transactions  with  decedents,  aec 

Witnesses,  |  129. 
Parties  on  appeal,  see  Appeal  and  Error,  {  327. 
Right  of  administrator  to  appeal,  see  Appeal 

and  Error,  |  151. 

XL  ACCOUNTING  AND  SETTLEMENT. 

Widow's  report  as  execatrix  as  election  to  take 
nnder  will,  see  Wills,  i  792. 

(A)  Duty  to  AecovBt 

{  465.  On  the  settlement  of  the  account  of 
an    executrix,    the   court    properly    refused    to 
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charge  her  with  anything  on  account  of  exemp- 
tions set  off  to  her.— In  re  Hamilton's  Estate 
(Iowa)  778. 

(B)  Statins,   Settltaar,    Ovvmtac,    mm*.   &•- 
▼te-w. 

Parties  to  appeal  in  general,  see  Api>eal  and 
Error,  f  SZf. 

I  511.  That  an  execntriz  had  made  a  report 
.  and  an  order  of  discharge  had  been  entered 
which  the  conrt  set  aside  did  not  preclude  her 
from  recovering  attorney's  fees  for  making  and 
filing  a  new  report  and  obtaining  her  discharge. 
—In  re  Hamilton's  Blatate  (Iowa)  776. 

I  618.  A  jadgment  approving  the  final  report 
of  an  administrator  and  discharging  him  held  to 
bar  an  action  against  him  or  his  sureties  until 
the  judgment  has  been  set  aside  in  a  direct  at- 
tadc  in  equity.— Tucker  v.  Stewart  (Iowa)  183. 

Xm.  XJABIUTIES  OH  ADMIMXSTBA. 
TION  BONDS. 

Application  of  general  statute  of  limitations,  see 

Limitation  of  Actions,  H  47,  72. 
Bstoppel  to  sue  on  bond,  see  Estoppel,  |  70. 

f  627.  An  administrator's  bond  held  a  con- 
tinuing one  commensurate  in  time  with  his  du- 
ties, and  each  violation  of  it  is  a  breach  furnish- 
ing a  cause  of  action.— Tucker  v.  Stewart  (Iowa) 
1&. 

{  529.  The  failure  of  an  administrator  to  pay 
fnnds  in  his  bands  in  compliance  with  an  order 
of  the  court,  is  a  breach  of  duty  for  the  perform- 
ance of  which  his  bond  is  security.— Tucker  y. 
Stewart  (Iowa)  183. 

I  636.  The  court,  in  an  action  on  an  admin- 
istrator's bond  for  failure  to  make  a  payment 
directed  by  a  judgment,  held  not  entitled  to  in- 
quire into  the  justice  of  the  claim  on  which  the 
judgment  was  founded.— Tncker  ▼.  Stewart 
(Iowa)  183. 

I  636.  An  order  of  discbarge  obtained  by  the 
fraud  of  an  administrator  held  not  to  relieve  his 
sureties  on  his  bond  from  liability. — Tucker  v. 
Stewart  (Iowa)  183. 

I  635.  The  sureties  on  an  administrator's 
bond  held  in  privity  with  the  administrator,  so 
that  they  need  not  be  served  with  notice  of  pro- 
ceedings to  vacate  an  order  approving  the  final 
report  of  the  administrator.— Tucker  t.  Stew- 
art (Iowa)  188. 

fi  637.  An  action  on  the  bond  of  an  adminis- 
trator held  not  barred  by  laches  short  of  the  full 
period  of  limitations.— Tucker  v.  Stewart  (Iowa) 
183. 

EXECUTORY  CONTRACTS. 

In  general,  see  Contracts. 

EXEMPLARY  DAMAGES. 

See  Damages,  Jg  91,  216. 

For  malicious  act  of  corporate  officers,  see  Cor- 
porations, I  498. 

EXEMPTIONS. 

See  Homestead. 

From  assessment  for  public  improvements,  see 

Mnnicipal  Corporations,  i  484. 
From  legacy,  inheritance,  and  transfer  taxes, 

see  Taxation,  i  87a 
From  liability  for  loss  of  or  injury  to  goods, 

see  Carriers,  H  ISO,  180. 
From  taxation,  see  Taxation,  if  191-246^  878. 
Of  bankrupt,  see  Bankruptcy,  |  898. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Hal)ea8  Corpus.  ^ 


EXPERT  TESTIMONY. 

See  Criminal  Law,  ff  486,  489;  Evidence,  { 
663. 

EXPLOSIVES. 

Admissibility  of  declarations  in  action  for  injury 
from  explosion,  see  Evidence,  f  il& 

Bes  gestse  in  action  for  injuries  from  explosion, 
see  Evidence,  i  123. 

I  9.  In  an  action  for  injuries  to  a  child  due 
to  an  explosion  of  gasoline  alleged  to  have  been 
negligently  delivered  to  her  for  kerosene  in  a 
can  not  intended  for  gasoline,  it  was  competent 
to  show  that  on  the  morning  after  the  accident 
children  of  the  family  to  which  she  beionged 
were  seen  in  possession  of  a  gasoline  can  prop- 
erly painted  and  labeled.— Du  Bois  ▼.  Lutnmer 
(Iowa)  147. 

I  9.  In  an  action  for  injuries  due  to  an  ex- 
plosion of  gasoline,  held,  that  the  fact  that  de- 
fendants violated  Code  Supp.  1907,  |  251QJ,  was 
not  material  to  any  inqairy  in  the  case.- Du 
Bois  V.  Lnthmer  (Iowa)  147. 

EX  POST  FACTO  LAWS. 

(Constitutional  lestrictions,  see  Constitutional 
Law,  I  200. 

EXPRESS  TRUSTS. 

See  TnisU,  f  21. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXPULSION. 

Of  members  of  beneficial  associations,  see  Bene- 
ficial Associations,  g  10. 

Of  members  of  mutual  benefit  Insurance  asso- 
ciations, see  Insurance,  {|  760,  764. 

EXTRADITION. 

Discharge  of  accused  on  habeas  corpus,  see  Ha- 
beas Corpus,  g  92. 

II.  niTERSTATE. 

f  80.  On  facts  stated,  one  held  to  be  a  fugi- 
tive within  the  extradition  law. — Taylor  v. 
Wise  (Iowa)  1126. 

g  80.  A  person  who  departs  from  the  juris- 
diction after  having  committed  an  act  in  fur- 
therance of  a  crime  subsequently  consummated 
is  a  "fugitive  from  justice  and  subject  to  ex- 
tradition.—State  V.  Oerber  (Minn.)  482. 

g  34.  Extradition  proceedings  held  sufficient- 
ly authenticated.— Taylor  v.  Wise  (Iowa)  1126. 

g  34.  In  extradition  proceedings,  allegations 
^eld  to  sufficiently  charge  the  offense  of  obtain- 
ing money  under  false  pretenses.- Taylor  v. 
Wise  (Iowa)  1126. 

g  34.  Sufficient  of  a  certificate  of  authen- 
tication of  an  affidavit  charging  a  crime,  at- 
tached to  a  requisition  for  extradition,  stated. — 
State  V.  Curtiss  (Minn.)  719. 

g  34.  Purpose  of  certificate  of  authentication 
charging  a  crime,  attached  to  a  requisition  for 
extradiUon,  stated.— State  v.  Curtiss  (Minn.) 
719. 

g  36.  A  warrant  of  rendition  in  extradition 
proceedings  held  to  place  upon  the  person  de- 
manded the  burden  of  showing  that  he  is  not  a 
fugitive  from  justice.— State  v.  Curtiss  (Minn.) 
719. 

g  39.  A  warrant  of  rendition  In  extradition 
proceedings  held  not  void,  because  reciting  that 
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the  person  demanded  was  charged  bT  complaint 
with  a  crime,  instead  of  by  amdaTit.— State  t. 
Oortiaa  (Minn.)  719. 

EXTRINSIC  EVIDENCE. 

la  general,  see  BTidence,  Sf  384-145. 

FACT. 

EMdence  of  matters  of  foct  or  conclusions,  see 

Erldeoce,  |  471. 
Enndings  of  fact,  see  Trial,  ti  359,  395,  404. 
Judicial  notice  of  facts,  see  Bridence,  |S  43-49. 
Questions  of  law  and  fact,  province  of  conrt 

and  jury,   see   Criminal    liaw,   Sg   740*  747; 

Trial,  IS  136-143. 


FACTORS. 


Seo  Broken. 


FALSE  IMPRISONMENT. 

S«e  MalidooB  Prosecution. 

FALSE  PRETENSES. 

EVtrgery,  see  Forgery. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

Affecting  validity  of  bill  or  note,  see  Bills  and 

Notes,  (  lOS. 
Affecting  validity  of  insurance  policy,  see  In- 

surance,  |  72S. 
Affecting  validity  of  release,  see  Release,  {  17. 

FALSE  SWEARING. 

See  Perjury. 

FALSIFYING. 

Instnunoits,  in  general,  see  Forgery. 

FAMILY. 

See  Husband  and  Wife;   Parent  and  Child. 
Homestead,  see  Homestead. 
Right  of  head  of  family  and  members  thereof 
to  exemptions,  see  Homestead,  i  18. 

FAMILY  SEHLEMENTS. 

See  Descent  and  Distribution,  |  82. 

FARM  CROSSINGS. 

See  Railroads,  f  102. 

FARMS. 

Leases,  see  Liandlord  and  Tenant,  1 139. 

FATHER. 

See  Parent  and  CSiild. 


See  Negligence. 


FAULT. 


FEES. 


Liquor  license  fees,  see  Intoxicating  Liquors,  {§ 
91,  96. 

In  particular  actiont  or  proceeding*. 
By  or  against  infants,  see  Infants,  §  116. 


Of  particular  tiaitet  of  officen  or  other  pertoM 
Attorneys,  see  Attorney  and  Client,  ft  166-190. 
Justice  of  the  peace  acting  as  coroner,  see  Coro- 
ners, I  7. 
OiBcers  in  general,  see  Officers,  1 100. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  H  17T-190,  216,  287. 
294. 

FEME  COVERT. 

See  Husband  and  Wife. 

FENCES. 

Along  railroad  ri^t  of  way,  injnriee  to  animals 
from  defect  of  or  from  failure  to  fence,  see 
Railroads,  f  411. 

Obetruction  of  surface  waten,  aee  Waters  and 
Water  Courses,  f  118. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Brokers;  Guardian  and  Ward;  Partner- 
ship;  Principal  and  Agent;    Trusts. 

Between  corporations  and  their  officers  or 
agents,  see  Corporations,  H  817,  319. 

Disclosure  of  communications,  see  Witnesses,  if 
208-211. 


FIERI  FACIAS. 


See  Execution. 


FILING. 


Affidavit  of  prejudice,  see  Judges,  {  SI. 

Certificate  of  evidence  on  appeal  or  other  pro- 
ceeding for  review,  see  Appeal  and  Error,  f 
5T4. 

Claim  or  statement  of  mechanic's  lien,  see  Me- 
chanics' liens,  f  132. 

Evidence  in  contempt  proceedings,  see  Con- 
tempt, I  61. 

Lien  statement  in  drainage  proceedings,  see 
Drains,  g  84. 

Pleading  in  attachment,  see  Attachment,  i  212. 

FINAL  ACCOUNTS. 

Of  executors  and  administrators,  see  Executors 
and  Administrators,  (|  46&-518. 

FINAL  JUDGMENT. 

Rendering  final   judgment  on  appeal  or  other 

froceeding  for  review,  see  Appeal  and  E!rror, 
1178. 

FINDINGS. 

By  court  in  general,  see  Trial,  H  395,  404. 

By  jury  in  general,  see  Trial,  |  359. 

Contrary  to  law  or  evidence,  ground  for  new 
trial,  see  New  Trial,  i  75. 

Review  in  appellate  court,  see  Appeal  and  Er- 
ror, §i  931,  1008-1015;  Criminal  Law.  | 
1158.     . 

FINES. 

{  11.  A  person  CMivicted  of  assault,  and  sen- 
tenced to  pay  a  fine  and  costs  which  are  taxed 
and  not  paid,  may  be  imprisoned  for  noapey- 
ment  of  the  costs  as  well  as  the  fine,  under  Htv. 
Codes  1906,  |  10104.— SUte  t.  Fleminc  (N.  D.) 
585. 


FIRE  INSURANCE 


See  Insurance. 
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FIRES. 

Admisalons  In  action  for  negligently  letting  fire, 
aee  Evidence,  {  220. 

Civil  liability  for  injnries  from  fires  caused  by 
negligence,  In  general,  see  Negligence,  fi  21, 
90. 

Liability  of  telephone  company  for  loss  of  prop- 
erty by  fire  from  failure  to  furnish  service,  see 
Tei^rapha  and  Telephones,  i  53. 

FISCAL  MANAGEMENT. 

Of  connties,  see  Goonties,  S  196. 
Of  municipal  corporations,  see  Municipal  Cor- 
poraUozM,  U  890,  985. 

FISH. 

Class  legislation,  see  Constitutional  Law,  {  208. 

Exclusion  of  nonresidents  from  fishermen's  priv- 
ileges as  denial  of  privileges  of  citizens  of  the 
several  states,  see  Constitutional  Law,  (  207. 

Regulation  of  taking  within  state  as  regulation 
of  commerce,  see  Commerce,  i  67. 

Validity  of  act  reflating  fishing  as  regulation 
of  boats  in  navigable  waters,  see  Navigable 
Waters,  |  3. 

{  8.  The  Legislature  has  power  to  regulate 
the  taking  of  fish  within  the  state  and  the  wa- 
ters which  it  owns,  both  as  to  time,  place  and 
method.— People  v.  Setunsky  (Mich.)  844. 

FLATS. 

Ownership  and  control,  see  Navigable  Waten,  { 

sa 

FLAXSEED  OIL 

Regulation  of  sale  as  denial  of  property  rights, 
see  Constitutional  Law,  $  87. 

FOOD. 

Act  regulating  sale  as  deprivation  of  property 
without  due  process  of  law,  see  Constitutional 
Law,  {296. 

Concurrent  exercise  of  power  by  state  and  mu- 
nicipality to  license  milk  dealers,  see  Munic- 
ipal Corporations,  §  592. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tnticmal  Law,  {  230. 

Partial  invalidity  of  statute,  see  Statutes,  f  64. 

Power  to  license  milk  dealers,  see  Licenses,  i  6. 

Regulations  of  commerce,  see  Commerce,  §§  10, 

Restraining  enforcement  of  ordinances,  see  In- 
junction, S  85. 

f  1.  If  a  state  regulation  of  a  sale  of  an 
article  of  food  tends  to  correct  an  actual  evil 
in  the  traffic,  by  which  purchasers  of  an  article 
of  food  are  deceived,  the  state  acts  within  its 
police  power,  and  the  law  is  not  invalid  for 
the  want  of  power  to  deal  with  the  subject.— 
McDermott  v.  State  (Wis.)  888. 

i  1.  Notwithstanding  an  article  and  its  con- 
stituents may  be  wholesome,  the  traffic  therein 
may  be  regulated  by  statute  under  the  police 
power,  to  protect  consumers  from  imposition 
and  deception.— McDermott  v.  State  (Wis.)  888. 

I  2.  The  term  "syrup"  held  to  have  an  ac- 
cepted meaning  as  commonly  understood  and 
applied  to  articles  of  food  for  table  use,  and  to 
be  80  employed  in  Laws  1!)07,  c.  557,  and  kin- 
dred legislation,  regulating  the  sale  thereof,  to 
designate  articles  of  food  which  are  in  common 
use  as  table  syrups,  such  as  maple,  sugar  cane, 
and  refiner's  syrup. — McDermott  v.  State  (Wis.) 
88& 

f  21.  Evidence  Md  to  justify  a  finding  that 
glucose  in  the  unmixed  state  is  not  a  syrup  as 
commonly  understood,  and  that  the  terms  "glu- 
cose" and  "cane  syrup"  are  not  synonymous  so 


that  the  use  of  the  latter  term  waa  to  misleaid 
conanmers.— McDermott  v.  State  (Wis.)  888. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Trespass,  see  Trespass. 

I.  OIVXX.  XJABIUTY. 

i  6.  ForciUe  entry  and  detainer  is  an  ac- 
tion to  determine  the  right  of  ix>asession  only. — 
Stone  V.  Blanchard  (Neb.)  766. 

S  6.  Certain  facts  held  not  to  support  an  ac- 
tion for  forcible  entry  and  detainer. — Stone  y. 
Blanchaid  (Neb.)  766. 

S  12.  An  equitable  title  to  lands  and  posses- 
sion thereunder  may  be  shown  as  a  defense  in 
forcible  entry  and  detainer.— Stone  v.  Blanchaid 
(Neb.)  766. 

I  29.  In  a  forcible  entry  and  detainer,  any 
evidence  tending  to  show  which  party  is  enti- 
tled to  possession  is  admissible.— Stone  v.  Blan- 
chard (Neb.)  766. 

FORECLOSURE. 

Of  mechanics'  liens,  see  Mechanics'  Liens.  I  281. 
Of  mortgages,  see  Morteages.  |f  366,  415-553. 
Of  vendors^  liens,  see  Vendor  and  Purchaser,  Si 
278,299. 

FOREIGN  CORPORATIONS. 

See  (Corporations,  §|  638-669;  Railroads,  f  33. 
Insurance  companies,  see  Insurance,  t  20. 

FOREIGN  JUDGMENTS. 

See  Judgment,  S  818. 

FOREIGN  LAWS. 

Clonstniction  of  statutes  adopted  from  other 
states  or  countries,  see  Statutes,  |  226. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  |  80. 

FOREIGN  WILLS. 

Operation  and  effect  of  foreign  probate  or  judg- 
ment, see  Wills.  I  434. 

FOREMAN. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  foreman,  see  Master  and 
Servant,  {  180. 

FORFEITURES. 

Of  grant  of  right  of  way  over  public  lands,  see 

Public  Land,  §  02. 
Of  insurance,  see  Insurance,  }f  319,  334,  759, 

764. 
Of   membership   in   beneficial    association,    tee 

Beneficial  Associations,  §  10. 
Pecuniary  punishment,  see  Fines. 

FORGERY. 

Acts  and  declarations  of  co-conspiratora,  aee 
Criminal  Law,  S  423. 

i  7.  A  bill  of  lading  held  an  "instrument  or 
writing,"  within  Rev.  Laws  1903,  S§  5051,  5060, 
punishing  forgery. — State  y.  Bierbauer  (Minn.) 
40a 

i  29.  Indictment  for  forgery  considered,  and 
Tteld  sufficient. — State  v.  Bierbauer  (Minn.)  406. 
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I  87.  In  a  proMcntion  for  f orginK  a  deed,  evi- 
dence that  a  bank  having  afterwards  obtained  a 
mortgage  on  the  land  from  defendant's  wife  vol- 
ontarily  gave  a  guitdaim  deed  to  proaecatnz 
MM  aOulsBlble.— KurowaU  v.  State  (Wis.)  54& 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
It  590,  645,  796. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  H  16S- 

184. 
Plea  of  former  jeopardy,  see  Criminal  Law,  i 

Wit 

FORMS  OF  ACTION. 

See  Action,  §f  25,  41;  Ejectment;  Forcible  En- 
try and  Detainer,  {{  6-29;  Replevin;  Tres- 
pass, II  26-69. 

FORNICATION. 

See  Adnltery. 

FOURTEENTH  AMENDMENT. 

See  Constitutional  Law,  {{  230,  253-311 

FRATERNAL  ASSOCIATIONS. 

See  Beneficial  Aswxdations;  Insurance,  §§  693, 
82& 


FRAUD. 

Conveyances  and  transactions  fraudulent  as  to 
creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Conveyances.  ,.   .      ,         4. 

Offenses  involving  fraud,  see  Ehnbeszlement; 
Forgery. 

By  porttoular  eUutet  of  periont,  or  persont  in 
particular  relation*. 

See  Brokers,  i  65;   Infants,  §  56. 

Agent,  see  Principal  and  Agent,  §71. 

Applicants  for  insarance,  see  Insurance,  I  723. 

Corporate  oflScers  and  agents  as  against  corpo- 
ration or  shareholders,  see  Corporations,  I  317. 

In  particular  oUutet  of  conveyance*,  eontraatt, 
trantactioni,  or  proceeding*. 

See  Bills  and  Notes,  I  103;  Contracts,  |  94:  In- 
surance, II  653,  T28;  Release,  |  17;  Wills,  || 
103-166. 

Procuring  conviction,  see  Maliaous  Prosecution, 
124. 

Partioular  retnedie*. 

See  Malicious  Prosecution,  |  24. 

Ground  for  relief  in  equity,  see  Equity,  |  11. 

I.  DECEPnOM  OOHSTITtTTIHO 

THAVJ>,   AWP    UABII.ITT 

THEBEFOR. 

I  30.  One  )k«ld  not  a  joint  wrongdoer  with 
others,  so  as  to  be  liable  for  damages  by  their 
fraudulent  representations  inducing  plaintiff  to 
exchange  his  land.— Griffiths  v.  Oretney  (Wis.) 
87S. 

n.  ACTIONS. 
(B)  Psrtiea   and  PleadlBV 

I  47.  In  an  action  af^nst  a  vendor  for 
fraudulent  misrepresentations,  the  complaint 
held  not  to  state  a  cause  of  action— PageFann- 
ers'  Elevator  Co.  ▼.  Thompson  (N.  D.)  1009. 

(O)   E-rldence. 

I  60.  Fraudulent  intent  may  be  inferred 
from  U>e  making  of  a  representation  known  to 
be  false.— Roy  v.  Boidas  (Mich.)  717. 


<D)  IHuBSses> 

I  59.  Measure  of  damages  for  misrepresenta- 
tlo«  by  a  vendor  stated.— Page  Fannem'  BBe- 
vator  Co.  v.  Thompson  (N.  D.)  1000. 

(B)  Tvtal,  JmAmrnktat,  and  K«Tt«w. 

I  65.  In  an  action  to  recover  for  fraudulent 
misrepresentations  in  the  exchange  of  a  farm,  in- 
struction held  not  erroneons. — Zimmerman  t. 
Burchard-Uulburt  Inv.  Co.  (Minn.)  282. 

m.  OBmiHAii  BEBPONsrBixrrr. 

See  Embezzlemoit;  Forgery. 

FRAUDS.  STATUTE  OF. 

V.  AOREEMEirrB    NOT   TO   BE    PER- 
FORMED WITHIN   ONE  TEAR. 

I  43.  The  provision  of  the  statute  of  frauds, 
requiring  contracts  not  to  be  performed  within 
a  'year  to  be  in  writing,  relates  to  contracts  not 
to  be  performed  by  either  parlr  within  one 
year. — Sauser  v.  Kearney  (Iowa)  322. 

VX.  BEAI.  PBOPERTT   AHP  MTATB8 
AND  XNTEBE8T8  THKBBTK. 

I  56.  Contract  by  two  men  to  construct  a 
ditch  on  the  land  of  another  held  not  within 
the  statute  of  frauds  (Comp.  St  1000,  c.  32,  art. 
5,  I  3.— Meese  v.  Nixon  (Neb.)  89. 

I  65.  A  contract  canceling  an  assignment  of 
an  interest  in  land  held  not  invalid  as  kri  thin 
the  statute  of  frauds.— Elliott  v.  Robbins 
(Minn.)  65. 

I  72.  An  oral  contract  for  the  sale  of  a 
crop  not  in  existence  is  valid  and  provable  by 
parol  by  virtue  of  (3ode.  |  4626,  and  any  sub- 
sequent modifications  of  the  contract  may  be 
proved  by  parol. — Reuber  v.  Negles  (Iowa)  96& 

I  70.  Under  Code,  I  4622,  a  contract  to  pur- 
chase a  life  estate  held  taken  out  of  the  statute 
of  frauds  by  the  taking  of  possession,  and  the 
making  of  improvements.— Mohn  v.  Mc«in  (Iowa) 
1127. 

Vn.  8AI.ES  OF  GOODS. 

(A)  CoBtraeta  Xiritbin  Statate. 

I  84.  The  statute  of  frauds  held  not  to  apply 
to  a  contract  to  take  and  pay  for  unissned  cor- 
porate stock;  the  transaction  not  being  a  sale. 
—Peninsular  Leasing  Co.  v.  Cody  (Mic£.)  1053. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

I  123.    Parol  lease  for  three  years  »«M  valM 

for  one  year  only  under  Comp.  St.  1009,  c  32. 
I  5,  and  terminable  by  either  party  at  the  end 
of  the  year  by  notice. — Osgood  v.  She*  (Neb.) 
310. 

I  125.  The  statute  of  frauds  held  not  to 
forbid  an  oral  contract  within  the  statute,  but 
only  forbids  oral  evidence  thereot— Reuber  v. 
Negles  (Iowa)  966. 

I  129.  Possession  by  tenant  under  a  parol 
lease  for  three  years  void  after  on*  jear  is  not 
such  part  performance  as  will  avoid  tte  statute 
of  frauds.— Osgood  v.  Shea  (Neb.)  810. 

I  129.  Notwithstanding  a  lease  is  void  under 
the  statute  of  frauds,  the  tenant  must  pay  the 
rent  according  to  the  terms  thereof,  wh«»  be 
occupies  tie  premises  under  the  lease.- I>obb«  v. 
Atlas  Elevator  Co.  (S.  D.)  250. 

I  131.  A  contract  between  a  landowner  and 
a  broker  for  the  sale  of  land  of  the  former  may 
be  extended  by  paroL— Heteel  v.  Lyon  (Neb.) 
997. 


Topics  *  section  (I)  NUMBERS  la  tUs  Index  *  Deo.  *  Am.  Dig.  Key  No.  Sates,  *  Reporttt  ladana  agrM 

Digitized  by  VjOOQIC 


1193 


INDEX-DIGEST. 


I  139.  Where  an  oral  CMitraet  for  the  sale 
of  land  is  void  under  Comp.  St  1909.  c.  73, 
%  74,  Tet  when  fully  execntea  the  injured  party 
has  the  same  right  of  action  for  fraud  of  the 
other  as  if  the  contract  had  been  valid.— Lat- 
wm  ▼.  Buck  (Neb.)  76a 

X.  PIiEASIXO,  EVXDEHOE,  TBIAXi, 
AKD  REVIEW. 

I  156.  In  an  action  on  a  contract  of  sale  of 
a  crop,  the  question  of  the  applicability  of  the 
■tatnte  of  frauds  held  not  to  arise.— Reaber  ▼. 
Megles  (Iowa)  966. 

FRAUDULENT  CONVEYANCES. 

I.   TBAXSFEB8  AND   TBAITBAOTIONS 

nrvAUD. 

ICt  Property  aad  Rlirltta  Transferred. 

I  62.  An  insolTent  held  entitled  to  convey 
his  h<MDe8tead  to  his  wife  in  contemplation  of 
suicide  to  enable  her  to  take  her  distributive 
share  of  his  estate  from  other  lands  of  which 
he  may  die  seised.— In  re  Crocker's  Estate  (Iowa) 
962. 

i  62.  A  deed  by  an  insolvent  conveying  his 
homestead  and  other  property  is  valid  as  to  the 
homestead,  though  invalid  as  to  the  other  prop- 
erty.—In  re  Crocker's  Estate  (Iowa)  962. 

f  62.  The  wife  of  a  partner  held  entitled  to 
convey  her  homestead  at  her  election  to  one  of 
the  creditors  of  the  firm  without  violating  any 
rights  of  other  creditors.— Krolik  v.  Sault  Sav- 
ings Bank  (Mich.)  976. 

(D)  ladebtedness,  InaolTCBey,  and  latest 
of  Grantor. 

I  64.  Transactions  between  husband  and 
wife  and  a  third  person,  whereby  the  wife  ac- 
quired in  her  name  rights  to  real  estate,  held 
not  in  fraud  of  the  husband's  pre-existing  cred- 
itors.— lisne-Moore  Lumber  Co.  v.  Bradford 
(Iowa)  944. 

S  64.  -  Certain  transactions  between  husband 
and  wife  and  third  persons  held  to  make  the 
husband  the  equitable  owner  of  certain  land 
subject  to  certain  rights  of  the  wife,  so  tliat  his 
creditors  could  subject  his  rights  to  their  claims. 
—Lane-Moore  Lumber  Co.  v.  Bradford  (Iowa) 
944. 

(IS)  Consideration. 

I  94.  Contract  to  marry  held  a  valuable  con- 
sideration, sufficient  to  sustain  antenuptial  set- 
tlement and  conveyance  of  property  as  against 
creditors  of  grantor.— J.  P.  Leiningor  Lumber 
Co.  V.  Dewey  (Neb.)  87. 

(I)  Retention   of   Poaaesaion   or   Apparent 
Title  br  Grantor. 

i  154.  A  grossly  careless  withholding  of  a 
deed  from  record  by  grantee,  though  without  in- 
tent to  defraud,  held  to  estop  him  in  certain 
cases  to  assert  his  title  against  ci-editors  of 
grantor.— Smith  v.  Cleaver  (S,  D.)  589. 

I  154.  In  the  absence  of  an  actually  fraudu- 
lent Intent,  the  withholding  from  record  of  a 
deed  held  not  to  render  it  fraudulent  or  void, 
but  it  must  have  been  withheld  with  fraudulent 
intent  to  assist  grantor  in  defrauding  bis  cred- 
itors.—Smith  v.  Cleaver  (S.  D.)  589. 

f  154  The  doctrine  of  constructive  fraud  as 
applied  to  a  merely  negligent  failure  of  a  gran- 
tee to  record  his  deed  held  not  to  render  the  deed 
itself  void,  but  only  to  estop  the  grantee  from 
claiming  hJa  rights,  to  the  prejudice  of  creditors 
of  grantor.— Smith  v.  Cleaver  (S.  D.)  689. 

m.  BEKESIE8  OF  CREDITOB8  AKD 
FTTBOHASERS. 

Partial  relief  as  affecting  costs,  see  Costs,  |  32. 


f  278.    In  action  by  husband's  eredltors  over 
property  which  the  wife  claims,  she  must  show 
that  she  j>aid  for  property  from  Iter  separate 
idlei 


estate.— tleighen  v.  Cliandler  (N.  D.) 
(G)  BTldence. 

I  299.  In  an  action  by  creditors  of  a  hos- 
iMiid  to  recover  property  claimed  by  tiie  wife, 
evidence  held  to  show  that  the  property  was 
transferred  to  the  wife  to  place  it  beyond  the 
reach  of  her  husband's  creditors,  and  by  her 
transferred  to  another  defendant  for  the  same 
purpose.— Meigben  v.  Chandler  Qi,  D.)  992. 

FREIGHT. 

Carriage  of  goods,  see  (^rriers,  K  105-189. 
Carriage  of  Uve  stock,  see  Carriers,  |  230. 

FREIGHT  TRAINS. 

Liability  of  master  for  injuries  to  servant  {Mm 
failure  to  furnish  safety  appliances,  see  Mas- 
ter and  Servant,  {  111. 

FRUIT  TREES. 

Destruction  as  waste,  see  Waste,  {  9. 

FUGITIVES. 

X'rom  justice,  extradition,  see  EMraditioa,  |  89. 

FUNDS. 

Public  funds,  see  Counties,  t  196;  Mnaidpal 
Orporations,  H  890,  985. 

GAME. 

See  Fish. 

Regulation  of  taking  within  state  as  regnlation 
of  commerce,  see  Commerce,  i  67. 

I  8^.  The  Legislature  has  power  to  regulate 
the  taking  of  game  within  the  state  and  the  wa- 
ters which  it  owns,  both  as  to  time,  place  and 
method.— People  v.  Setunsky  (Mich.)  844. 

§  7.  One  who  delivers  game  birds  to  a  car- 
rier to  be  transported  to  a  point  out  of  the 
state,  held,  guilty  of  violating  Code,  f  2S55, 
though  they  are  taken  from  the  carrier  by  the 
state  authorities  within  the  state.— State  v.  Oar- 
son  (Iowa)  698. 


GAMING. 


See  Lotteries. 


GARNISHMENT. 

See  Attachment. 

GASOLINE. 

See  Explosives,  |  9. 

GENEALOGY. 

Determination  of  right  of  Inheritance,  see  De- 
scent and  Distribution,  |§  56,  62. 

GENERAL  APPEARANCE. 

See  Appearance,  |  9. 

GENERAL  DEMURRER. 

See  Pleading,  f  206. 

GIFTS. 

Charitable  gifts,  see  Charitieo. 

Of  Uguors,  see  Intoxicating  Uquors,  |  166. 
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X.  ZHTEB  VIVOS. 

AdTancementa,  8e«  Deacent  and  Diatribntioii,  | 

S  80.  Money  deposited  in  a  aavinra  bank 
may  be  conveyed  by  gift  by  delivery  of  the  de- 
positor's bankbook  to  the  donee  with  intent  to 
give  him  the  deposit.— Union  Trust  ft  Savings 
Bank  v.  Tyler  (Mich.)  713. 

i  49.  Conclnsive  evidence  of  a  gift  from  a 
parent  to  a  child  is  not  necessary,  very  slight 
evidence  being  sufficient  in  the  absence  of  fraud 
or  undue  innuence. — Union  Trust  ft  Savings 
Bank  v.  Tyler  (Mich.)  713. 

{  49.  In  interpleader  by  a  bank  to  determine 
the  title  to  a  deposit  made  by  an  intestate,  evi- 
dence held  to  support  a  finding  that  intestate 
made  a  gift  of  the  deposit  to  one  of  the  defend- 
ants.—Union  Trust  ft  Savings  Bank  t.  Tyler 
(Mich.)  713. 

GOOD  FAITH. 

In  securing  satisfoction  of  mortgage,  see  Mort- 
gages, {  270. 

Of  mortgagee,  see  Mortgages,  1 1S4. 

Of  purchaser  of  bill  or  note,  see  Bills  and 
Notes,  S  367. 

Of  purchaser  of  land,  see  Vendor  and  Purchas- 
er, tS  230,  231. 

GOODS. 

Mortgage,  see  Chattel  Mortgages. 
Sale,  see  Sales. 

GOOD  WILL 

Contracts,  in  restraint  of  trade,  sm  Contracts, 
1117. 

GOVERNMENT. 

Distribution  of  governmental  powers,  see  Con- 
stitutional Law,  it  60-63. 

GOVERNOR. 

Oztradition  of  fugitives  from  Justice,  see  ESz- 
tradition,  If  80-89. 

GRADE. 

Change  of  grade  of  street  compensation  to  abut- 
ting owners,  see  Municipal  Corporations,  |{ 
804,396,  404. 

GRAIN  ELEVATORS. 

See  Warehousemen. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Sfervant,  |  108. 

GRAND  JURY. 

See  Indictment  and  Information. 
Grounds  for  motion  to  quash  indictment,  see 
Indictment  and  Information,  |  187. 

{  40.  Under  Code,  §  5254,  a  failure  to  show 
that  the  witnesses  before  a  grand  jury  were 
sworn  held  not  ground  for  dismissing  the  prose- 
cution.—State  V.  OtUey  (Iowa)  334. 

I  40.  Under  Code,  f  5258,  failure  of  witness- 
es to  sign  their  testimony  held  not  fatal  to  the 
indictment.— State  v.  Ottley   (Iowa)  334. 

GRANTS. 

See  Deeds. 

Application  of  statute  of  frauds  to  grant  of  ex- 
isting estates  or  interests  in  real  property,  see 
Frauds,  Statute  of,  i  65. 


Bents  reserved  in  leases,  see  Landlord  and  Ten- 
ant, if  192-281. 


Of  minerals  and  mining  rights,  sea  Mines  and 

Minerals  |  58. 
Of  public  lands,  s«e  Poblic  Lands. 

GROSS  NEGLIGENCE. 

See  Negligence,  |  IS. 

GROUND  RENTS. 

red  in  leases,  see  Landlo 
2-281. 

GROWING  CROPS. 

Injuries  to,  measure  of  damages,  see  Damages, 
1112. 

GUARANTY. 

See  Indemnity;  Principal  and  Surety. 

GUARDIAN  AD  LITEM. 

In  action  by  or  against  infant,  see  Infanta,  f  78. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Ouardian  ad  litem,  see  Infants,  f  78. 

Guardianship  of  insane  persons,  see  Insane  Per- 
sona, I  88. 

Matters  relating  to  infants  and  their  property 
irrespective  of  guardianship,  see  Infants. 

X.  OVAHDIAirSHIP  IN  OEHEKAI- 

{  4.  The  father  is  the  natural  guardian  of  his 
child.— In  re  Knott  (Mich.)  1040. 

H.  APPOHfTMEMT,    QVAUnOATIOV, 
AND  TENURE  OF   GUABDIAX. 

I  2S.  God&  It  8203,  3204,  held  to  permit 
court  to  receive  report  of  gmirdian  not  filed  in 
time  and  to  refuse  to  remove  the  guardian.— 
In  re  Nelson  (Iowa)  978. 

m.  CVBTOBT  AND  CASE  OF  1VABD*8 
PERSON  AND  ESTATE. 

Habeas  corpus  to  determine  custody,  see  HaI>eaB 
Corpus,  f  92. 

IV.  SAXES   AND   CONVETANOE8   VM- 
DER  ORDER  OF  COURT. 

I  108.  Where  one  claiming  under  a  land  con- 
tract was  in  possession  when  another  obtained 
title  by  a  guardian's  deed,  and  also  when  tax 
deeds  were  executed  to  a  subsequent  mortgagor, 
held,  that  the  guardian's  grantee  took  title, 
charged  with  nonce  of  bis  rights  nnder  his  pur- 
chase.—Mdntoeh  V.  Bowers  (Wis.)  548. 


GUESTS. 


See  Innkeepers. 


HABEAS  CORPUS. 

X.  NATURE  AND   GROUNDS  OF 
REBfEDT. 

I  27.  Postponement  of  a  criminal  trial,  even 
if  upon  an  insufficient  showing,  cannot  be  cor- 
rected by  habeas  corpua.— Ex  parte  Nessoo  (S. 
D.)  594. 

f  30.  Irregularities  in  Ae  proceedings  of  a 
trial  court  cannot  be  made  the  ground  of  relief 
by  habeas  corpus.— Ex  parte  Nesscm  (S.  D.)  094. 

I  31.  A  prisMier  cannot  be  released  on  a 
writ  of  habeas  corpus  on  the  ground  of  former 
Jeopardy.— Ex  parte  Nesaon  (S.  D.)  CM. 

I  81.  Under  the  Code  of  Criminal  Procedue, 
a  plea  of  former  jeopardy,  acquittal,  or  coovic- 
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tion  laJiea  an  issue  of  fact  and  cannot  be  passed 
upon  in  a  habeas  corpua  proceeding. — Ex  i>arte 
NesBon  (S.  D.)  504. 

i  88.  Under  Comp.  Laws,  f  8860,  held,  that 
any  person  ma;r  make  application  for  a  writ 
in  case  of  a  minor  child  claimed  to  be  unlaw- 
folly  restrained  of  its  liberty  by  a  probation  of- 
ficer.—Elx  parte  Mould  (Mich.)  1049. 

ZI.  JTTBIBDIGTIOir,    PROOEESIITOB, 
AND  BJEUEF. 

Alteration  of  commitment  for  refusal  to  malce 
return  to  writ  of  hal>ea8  corpus,  see  Process,  I 
46. 

I  54.  A  petition  for  a  writ  held  to  assert  a 
pruna  facie  right  of  the  mother  to  the  custody 
of  a  minor  child  pursuant  to  Comp.  Laws,  § 
8688.— In  re  Knott  (Mich.)  1040. 

J  54.  An  allegation  in  a  petition  for  a  writ 
d  sufficient  for  purposes  of  jurisdiction  of  the 
Wayne  county  circuit  court  to  issue  It. — In  re 
Knott  (Mich.)  1040. 

f  75.  In  habeas  corpus  to  determine  the  right 
to  the  custody  of  a  minor  child,  held,  that  it 
did  not  appear  from  a  return  that  it  was  out- 
side the  court's  jurisdiction  when  it  was  made. 
—In  re  Knott  (Mich.)  1040, 

f  78.  In  habeas  corpus  to  determine  the  right 
to  the  custody  of  a  minor  child,  held,  it  would 
not  t>e  beyond  .the  court's  jurisdiction  to  in- 
qaire  into  the  fact  if  respondent  returned  ab- 
solutely that,  when  the  writ  issued  and  retnm 
was  made,  the  child  was  outside  the  state. — In 
re  Knott  (Mich.)  1040. 

{  82.  In  hal>eas  corpua  to  determine  the  right 
to  the  custody  of  a  minor  child,  held  that,  with- 
out a  return,  the  court  could  not  make  any  or- 
der in  the  premises.- In  re  Knott  (Mich.)  1010. 

{  92.  On  habeas  corpus  by  one  sought  to  be 
extradited,  his  guilt  cannot  be  determined. — 
Taylor  v.  Wise  (Iowa)  1126. 

{  92.  The  Supreme  Court  will  not  disturb  a 
finding  of  fact  based  on  competent  testimony  in 
a  proceeding  brought  to  determine  the  right  of 
a  parent  or  ^ardian  to  the  care  and  custody 
of  a  minor  chtld. — Sz  parte  Mould  (Mich.)  1040. 


i  99.  Comp.  Laws,  g$  8689,  8701,  construed 
as  to  the  right  to  custody  of  minor  children.— 
In  te  Knott  (Mich.)  1040. 

I  99.  Any  court  in  proceedings  to  determine 
the  r^bt  to  the  care  and  custody  of  a  minor 
child  is  bound  to  consider  its  interests  in  award- 
ing custody  to  either  claimant. — Ei  i>arte  Mould 
(&Iich.)  1049. 

i  103.  To  justify  one's  discharge  on  baDeas 
corpus  after  order  for  his  extradition,  there 
should  be  some  fatal  defect  appearing  on  the 
face  of  the  record.— Taylor  v.  Wise  (Iowa)  1126. 

I  108.  In  habeas  corpus,  petitioner  remanded 
to  the  district  court  where  a  charge  against 
him  is  pending,  and  required  to  enter  into  re- 
cognizance in  an  amount  fixed  by  the  Supreme 
Court.— State  t.  Bauman  (Neb.)  857. 

{  120.  Where  a  petition  to  the  Supreme 
Court  for  a  writ  of  habeas  corpus  to  inquire 
into  the  imprisonment  of  a  child  alleged  her  im- 
prisonment by  an  officer,  and  that  she  was  not 
one  of  the  persons  mentioned  in  Comp.  Laws,  { 
9859,  it  is  no  bar  to  proceedings  in  such  court 
that  some  other  court  exercising  like  jurisdic- 
tion refused  to  discharge  her,  and  no  finding 
or  order  thereof  in  such  a  proceeding  can  be  re- 
lied on  in  the  Supreme  Court  as  authority  for 
the  detention.— Ex  parte  Mould  (Mich.)  1(>49. 


HABITATION. 


HABITS. 

Of  accnsed  or  other  persons,  evidence  in  crim- 
inal prosecntions,  see  Homicide,  |  163. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  H  1026- 

1064;   New  I'riai,  |  41. 
In  criminal  prosecutions,  see  Criminal  Law,  SI 

1163,  1172;   Homicide,  |§  338,  340. 


HAZARD. 


See  Lotteries. 


See  Domidle. 


HEAD  OF  FAMILY. 

Right  of  exemptions,  see  Homestead,  |  18. 

HEALTH. 

Regulation  of  manufacture,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  see  Food, 

Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

II.  RE01TI.ATI0NS  AKB  OFFEHSES. 

Denial  of  eqnal  protection  of  laws,  see  Constitu- 
tional Law,  I  230. 

Regulation  of  manufacture,  sale,  and  use  of  ar- 
ticles of  food  or  drink,  see  Food. 

Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

§  21.  The  Legislature  has  power  to  provide 
for  inspection  of  premises  In  the  interest  of 
public  safety  and  health.— Hubbell  r.  Higgins 
(Iowa)  914. 

HEARING. 

In  contempt  proceedings,  see  (Contempt,  §  61. 
In  probate  proceedings  and  actions  relating  to 

wills  or  probate,  see  Wills,  i§  324-334. 
On   motion  or  application   to   open  or  vacate 

judgment,  see  Judgment,  §  163. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  {|  419,  420;  Evidence,  U 
317,  822. 

HEIRS. 

See  Descent  and  Distribution. 
Testimony  as  to  transactions  with  decedent,  see 
Witnesses,  {  140. 

HIDDEN  DANGERS. 

Warning  servant,  see  Master  and  Servant,  1 155. 

HIGH-WATER  MARK. 

Ownership  and  rights  in  land  between  high  and 
low  water  marks,  see  Navigable  Waters,  J  36. 

HIGHWAYS. 

See  Navigable  Water?,  S  3. 

As  boundaries,  see  Boundaries,  §  20. 

Crossing  by  railroads,  see  Railroads,  {{  327- 
351. 

Dedication  of  land  for  highway,  see  Dedication. 

Eminent  domain,  condemnation  of  land  for  high- 
way as  taking  for  public  use,  see  Eminent 
Domain,  §  10. 

Rights  in  and  use  of  highways  by  telegraph  or 
telephone  companies,  see  Telegraphs  and  Tele- 
phones, i  10. 

Streets  in  cities,  see  Municipal  Corporations,  { 
706. 

Subjects  and  titles  of  acta  relating  to  bighwaya, 
see  Statutes,  S  123. 
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X.  EBTABLXBHlCElfT.  AI.TEBATXOK. 
Aim  DISOOMTIlfUANOE. 

Dedication,  lee  Dedication. 

<A)  Betabllalunent   br  Preaeilptlon,    Vser, 
or   Reeovnltloa. 

I  1.  To  establish  Iilghway  bjr  aser,  tlie  pub- 
lic must  haTe  traveied  a  definite  patli  for  10 
consecutive  years  under  a  claim  of  right. — 
Smith  Y.  Nofsinger  (Neb.)  659. 

§  6.  Where  an  owner  exciudes  the  public 
from  use  of  way,  or  travel  is  substantially  di- 
verted, the  user  will  not  ripen  into  an  alMO- 
lute  easement  in  favor  of  the  public. — Smith  ▼. 
Nofsinger  (Neb.)  669. 

I  7.  Where  an  owner  permits  the  public  to 
use  a  certain  way,  the  user  will  not  ripen  into 
an  absolute  easement  in  favor  of  the  public. — 
Smith  V.  Nofsinger  (Neb.)  659. 

(  8.  By  continuous  adverse  user  under  claim 
of  right  for  10  years,  the  public  may  acquire  a 
highway  along  a  section  line  through  cultivated 
fields.— Brym  v.  Butler  County  (Neb.)  521. 

I  12.  County  having  power  under  Comp.  St. 
1905,  c.  78,  i  46,  to  establish  roads,  petitioners 
and  county  officers,  when  acting  independently 
of  the  county  board,  cannot  estop  county  from 
asserting  that  the  road  had  been  acquired  by 
adverse  user.— Brym  v.  Butler  County  (Neb.) 
621. 

(B)  BataUtskBieat    Itr    Ststate    or    Statu- 
tory   Proe^edlnvs. 

I  21.  Pol.  Code,  i  1591,  held  not  to  esUb- 
lisb  a  highway  on  a  section  line,  where  it  is 
impracticable  to  construct  it  on  such  line,  but 
any  situation  where  it  is  reasonably  possible 
to  construct  a  highway  is  within  the  operation 
of  that  section.— Lowe  ▼.  East  Sionx  Falls  Quar- 
ry Co.  (S.  D.)  609. 

I  21.  Under  Pol.  Code.  |  1594,  a  secticm 
line  road  becomes  an  established  public  highway 
without  any  action  or  procedure  on  the  county's 
part,  which  no  one  can  obstruct.— Lowe  v.  East 
Sioux  Falls  Qoartr  Co.  (8.  D.)  609. 

S  29.  Petition  for  location  of  public  road  in 
ISBS  should  be' construed  to  request  a  road  66 
feet  wide  as  provided  by  Comp.  St.  1887,  c 
78,  i  2.— Anderson  v.  Nelson  (Neb.)  314. 

I  60.  ▲  highway,  having  been  once  lawfully 
established,  can  only  be  vacated  or  abandoned 
by  some  lawful  method. — Lowe  v.  East  Sioux 
Falls  Quarry  Co.  (S.  D.)  609. 


<0  Alteration,  V«e«tioi>,  or  Abandon- 
men*. 

_{  76.  A  part  of  a  section  line  highway  not 
within  a  city  is  not  under  its  jurisdiction,  and 
can  only  be  vacated  by  the  county  commission- 
ers, under  Pol.  Code,  §§  1594-1780.— Lowe  v. 
East  Sioux  Falls  Quarry  Co.  (S.  D.)  600. 

S  79.  An  abandonment  of  a  highway  held  to 
exist  only  where  another  highway  is  accepted 
in  place  of  a  pre-existing  highway,  under  such 
circumstances  as  to  give  the  public  a  valid  title 
to  the  new  way.— Lowe  y.  East  Sioux  Fails 
Quarry  Co.  (S.  D.)  609. 

S  79.  That  a  more  convenient  road  has  been 
used  held  not  sufficient  to  show  abandonment  ol 
an  established  highway. — Lowe  y.  ESast  Sioux 
FaUs  Quarry  Co.  (S.  D.)  609. 

n.  HXGHWAT  DISTRICTS  AHD 
OFFICERS. 

liability  of  town  for  tort  of  highway  commis- 
sioner, see  Towns,  S  45. 


T.  BBOPIATIOy  AHP  USB  FOB 
TBATSL. 

(A)  Obstmetlons  aaA  IBaeroaoIimemts. 

{  157.  The  burden  of  proof  is  on  one  ob- 
structing an  established  highway  to  show  vaca- 
tion or  abandonment  thereof.— Lowe  y.  East 
Sioux  Falls  Quarry  Co.  (8.  D.)  609. 

§  159.  Where,  in  an  action  to  restrain  the 
obatmctiwi  of  a  highway  across  a  homestead, 
the  defense  was  that  the  dedication  thereof  had 
not  been  assented  to  by  the  owner's  wife,  if 
any  inference  was  to  be  drawn  fnHn  the  al>- 
sence  of  the  wife's  testimony,  it  was  one  favor- 
able to  plaintilf  rather  than  defendant.— Center- 
ville  Tp.  T.  Jenter  (S.  D.)  575. 

(B)  Vao  of  BfvhwaT   ana  I<aw  of  the 

Road. 

Subject  and  title  of  act,  see  Statutes,  |  12a 
Use  of  street  as  highway,  see  Municipal  Corpo- 
rations, i  706. 

(O  Injnrles  from  Defeets  or  Oltatnottona. 

Accidents  at  railroad  crossings,  see  Railroads,  H 

827-851. 
In  streets,  see  Municipal  Corporations,  K  76S. 

821. 
Subject  and  title  of  statute,  see  Statutes.  |  123. 

f  187.  A  right  of  action  against  a  township 
for  damages  for  injuries  received  upon  Iiigh- 
ways  because  of  the  negligence  of  the  municipal- 
ity being  purely  statutory,  the  Legislature  may 
abridge  or  aboUsh  it— Westgate  v.  Adrian  Tp. 
(Mich.)  422. 

HINDERING. 

Creditors,  hy  fraudulent   transfen  in  general, 
see  Fraudulent  Conveyances. 

HIRING. 

Of  premlsea,  see  Landlord  and  Tenant 

HOME. 


See  Domicile. 

HOMESTEAD. 

Entry  and  possessory  rights  of  homeateaJ  set- 
tlers on  public  funds,  see  PnbUc  Lands,  I  S5l 
Transfers,  validity  as  to  creditois  or  subeeaaent 

purchasers,  see  Fraudulent  Conveyances,)  S2. 

I.  NATVBE,  ACQITI8ITIOB.  ABB 
EXTEBT. 

(B)  Persona  Bntltled. 

{  18.  Property  of  a  woman  held  not  exempt 
as  her  homestead  under  Comp.  St.  1909,  c  36, 
H  2,  16.— Brusha  v.  Phipps  (Neb.)  866. 

(D)  Property  Conatltntlnv  Bomeatead. 

i  69.  Certain  land  held  to  constitute  the 
owners'  homestead.— Delisha  v.  Minneapolis,  St 
P.,  R.  &  D.  Electric  Traction  Oo.  (Minn.)  276. 

CB)  Uabllttlea    Baforeeable    Asainat 
Homeatead. 

8  108.  One  mortgaging  his  h(»aestead  and 
other  proper^  may  Insist  that  on  a  foreclosure 
of  the  mortgage  the  other  property  shall  be 
first  exhausted  before  a  resort  to  the  home- 
stead is  had.— Bankers'  Life  Ass'n  t.  SSngelson 
(Iowa)  961. 

IX.  TBAXSFE&  OB  XHOmCBBAXOE. 

Marshaling  assets,  see  Marshaling  Assets  and 

Securities,  f  3. 
Operation  and  effect  of  decree  of  forecIoBnte,  see 

Mortgages,  i  497. 
Validity  as  to  creditors  or  subsequent  Dorcfaac- 

ers,  see  Fraudulent  Conveyances,  |  02. 
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S  IIOl  The  attempted  dedication  by  the  own- 
er of  a  homestead  of  a  part  thereof  to  the  public 
by  leasing  it  to  a  township  to  be  held  while 
it  should  be  used  for  puiposes  of  the  township, 
which  agreed  to  pay  $1  In  full  for  rent,  is  un- 
availing without  the  signature  of  the  wife. — 
Jasper  Tp.  v.  Martin  (Mich.)  437. 

§  114.  A  lease  of  a  part  of  a  homestead  with- 
out the  signature  of  lessor's  wife  was  abso- 
lutely void.— Jasper  Tp.  v.  Martin  (Mich.)  437. 

(  117.  Under  Cir.  Code,  {  94.  held  that.  It 
being  admitted  that  the  hosband  assented  to  a 
highway  across  the  homestead,  the  wife's  as- 
sent should  be  inferred. — CenterriUe  Tp.  v. 
Jenter  (S.  D.)  575. 

S  117.  Held,  that  a  wife  would  be  deemed  to 
have  assented  to  thp  dedication  of  a  highway 
across  the  homestead  by  her  husband. — Center- 
Tille  Tp.  T.  Jenter  (S.  D.)  575. 

(  118.  A  contract  by  a  married  man  to  con- 
vey a  right  of  way  over  land  owned  and  occu- 
pied by  himself  and  family  as  a  homestead  is 
void  without  the  signatxire  of  his  wife.— Delisha 
V.  Minneapolis,  St  P.,  R.  &  D.  Electric  Trac- 
tion Co.  (Minn.)  276. 

S  128.  A  Junior  mortgagee  on  nonhomestead 
property  held,  as  between  himself  and  the  mort- 
gagor, an  unsecured  creditor  as  to  the  home- 
stead, so  that  the  mortgagor  might  convey  the 
homestead  free  from  any  claim  of  the  junior 
mortgagee.— Bankers'  Ufe  Ass'n  v.  Bngelaon 
(Iowa)  951. 

m.  BIGHTS  OP  SURVrVlNO  Hirs- 

BAXD,  XyiFE,   CHUJaBEW, 

OR  HBIBS. 

S  138.  Under  Code,  {  3620,  a  widow  of  an 
insolvent  held  entitled  to  resist  the  .claim  of 
creditors  by  pleading  absolute  title  to  the  home- 
stead in  herself  and  her  right  to  take  her  dis- 
tributive share  so  as  not  to  include  the  home- 
stead.—In  re  Crocker's  Estate  (Iowa)  962. 

{  138.  Under  Code,  5  3367,  re-enacting  with 
modifications  Code  1S73,  §  2441,  the  distribu- 
tive share  of  the  widow  of  an  insolvent  must  be 
set  off  to  her  so  as  to  include  the  dwelling 
bouse  given  by  the  law  to  the  homestead. — In 
re  Crocker's  Estate  (Iowa)  962. 

HOMICIDL 

Civil  liability  for  causing  death,  see  Death,  M 

19,  64. 
Coroner's  inquest,  see  Coronets,  $  21. 

I.  THE  HOMICIDE. 

{  2.  One  shooting  a  gun  in  a  direction  other 
than  at  the  i)erson  killed  held  guilty  of  homicide 
if  he  knew  that  his  conduct  was  dangerous  to 
human  life.— Obom  v.  State  (Wis.)  737. 

nX.  ICAHSXJilXGHTER. 

I  43.  Where  defendant  in  a  murder  case  had 
previously  armed  himself  with  a  deadly  weapon 
for  the  encounter,  the  provocation  must  have 
been  great  to  render  the  killing  manslaughter 
instead  of  murder.— .State  v.  Watkins  (Iowa) 
691. 

S  48.  Nature  of  provocation  sufficient  to  re- 
duce homicide  to  manslaughter  stated. — State 
▼.  Watkins  (Iowa)  691. 

in.  IITDIOTMEirT  Airo  XITFOBMATIOir. 

Duplicity,   see   Indictment  and   Information,   S 

f  131.  An  indictment  charging  murder  while 
perpetrating  a  rape  upon  Pearl  Taylor,  refer- 
ring to  that  person  as  "her,"  is  good  without 
alleging  that  person  to  be  a  woman. — Taylor  v. 
State  (Neb.)  752. 


▼XZ.  EVIDENCE. 

(B)  AdaUastbllltT  !•>   General. 

i  163.  In  a  murder  case,  a  certain  question 
asked  a  witness  held  properly  excioded. — Osaen- 
kop  V.  State  (Neb.)  72. 

i  165.  Evidence  of  a  physician  called  to  at- 
tend deceased  after  she  was  shot  by  her  hus- 
band, as  to  endearments  between  them  after 
the  shooting,  held  admissible. — People  v.  Alex- 
ander (Mich.)  837. 

S  174.  The  exclusion  of  certain  testimony 
held  error.— State  v.  Moelier  (N.  D.)  568. 


(C)  Orinm  Deelarationa. 

{  214.  Alleged  dying  declarations  of  deceased 
concerning  previous  troubles  between  herself 
and  defendant  held  inadmissible  in  rebuttal  of 
evidence  of  endearments  between  them  after 
the  shooting.— People  v.  Alexander  (Mich.)  837. 

S  214.  In  a  prosecution  for  homicide,  alleged 
dying  declnrations  of  prior  threats  not  constitu- 
ting parts  of  the  res  gestse  held  inadmissible. 
—People  V.  Alexander  (Mich.)  837. 

(B)  'WelKht  sad  Snfflolenov. 

I  237.  Evidence  held  not  to  support  the  de- 
fense of  insanity.— Tay'ior  v.  State  (Neb.)  752. 

{  238.  Evidence  held  not  to  support  the  de- 
fense of  intoxication. — Taylor  v.  State  (Neb.) 
752. 

§  263.  Evidence  held  to  sustain  conviction 
of  murder  in  the  first  degree.— State  v.  Schreiber 
(Minn.)  536. 

Vm.  TBXAIi. 

(B)  dnesttona  for  Jary. 

S  276.  In  a  prosecution  for  murder,  evidencb 
held  to  present  the  issue  of  self-defense  for  the 
jury. — State  v.  Watkins  (Iowa)  691. 

(C)  Inatmctlona. 

Error  in  instructions  cured  by  gi^R  other  in- 
structions, see  Criminal  Law,  {  823. 

Instructions  as  to  circumstantial  evidence,  see 
Criminal  Law,  I  784.  , 

{  286.  A  certain  charge  on  declarations  of 
accused  at  the  time  of  the  homicide  held  proper. 
— Ossenkop  v.  State  (Neb.)  72. 

i  294.  A  charge  on  insanibr  and  intoxicatioB 
as  defenses  held  proper.— Taylor  v.  State  (Neb.) 
752. 

IX.  NEW  TBIAI.. 

Adjournment  as  ground,  see  Criminal  Law,  S 
918. 

X.  APPEAI.  AND  ERROR. 

i  338.  In  a  prosecution  for  homicide,  erro- 
neous admission  of  alleged  dying  declarations 
held  prejudidaL — People  v.  Alexander  (Mich.) 
837. 

I  340.  Where  one  charged  with  assault  with 
intent  to  murder  was  convicted  of  assault  with 
intent  to  do  great  bodily  harm,  rulings  and  in- 
structions on  assault  with  Intent  to  murder 
would  not  be  reviewed  in  the  Sopreme  Court  be- 
cause immaterial.— People  v.  Lleska  (Mich.)  636. 

XX.   SENTENCE  AND  PUNISHBXENT. 

§  354.  EJvidence  held  not  to  show  such  de- 
fective mental  and  moral  capacity  of  one  con- 
victed of  murder  as  to  Justify  a  mitigation  of 
the  death  penalty.— State  v.  Junkins  (Iowa)  689. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adversely,  aee 
Adverse  Possession,  {  60. 
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HOSTILE  WITNESS. 

Impeachment  for  interest  or  biae,  see  Witnesa- 

es,  I  872. 
Leading  qnestione,  flee  Witnesaes,  {  244. 

HOTELS. 

See  Innkeepers. 

Act  relating  to  inspection  as  deniai  of  due  pro- 
cess of  law,  see  Constitutional  Law,  i  253. 

Class  legislation,  see  Constitutional  Law,  i  208. 

Delegation  of  legislative  power  to  hotel  inspec- 
tors, Bee  Constitutional  Law,  {  62. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE 

Injunr  avoidable  notwithstanding  contributor 
negligence,  see  Negligence,  {  83;  Street  Rail- 
roads, i  103. 


HUNTING. 


Se«  Game. 


HUSBAND  AND  WIFE. 

See  Divorce;   Marriage 

Bigamy,  see  Bigamy. 

Competency  as  witnesses  for  or  against  eadi 
other,  see  Witnesses,  I  63. 

Consent  of  husband  or  wife  to  transfer  or  in- 
cumbrance of  exempt  property,  see  Home- 
stead, i  117. 

Joinder  of  wife  in  transfer  or  incumbrance  of 
homestead,  see  Homestead,  i  118. 

Privileged  communications,  see  Witnesses,  1 188. 

Right  of  inheritance  of  survivor,  see  Descent 
and  Distribution,  H  55,  62. 

Right  of  survivor  to  exemptions,  see  Homestead, 
J  138. 

Transaction  in  fraud  of  creditors,  see  Fraudu- 
lent Conveyances,  t  64. 

I.  UrUTVAI.  BIGHTS,  DUTIES,  AND 
IJABIUTIES. 

i  2S.  Evidence  tteld  not  to  show  any  author- 
ity from  the  payee  of  a  note  to  her  husband  to 
collect  it,  so  as  to  render  his  receipt  and  dec- 
laration of  payment  proof  of  valid  payment. — 
Drake  v.  Drake  (Wis.)  19. 

V.  WIPE'S   SEPARATE  ESTATE. 

<B)  RiKkts  •nd  Umblllties  of  Husband. 

{  141.  A  husband  held  not  entitled  to  claim 
any  rights  in  his  deceased  wife's  property  in 
partition  by  heirs,  because  of  having  expended 
money  thereon  under  the  belief  that  he  was  joint 
owner.— Scheiner  v.  Arnold  (Wis.)  17. 

VX  AOTIOHS. 

Admissibility  of  books  of  account,  see  Elridence, 
{354. 

Vm.  BEPARATIOK    AITO    SEPABATB 
IIAIHTENANCE. 

Alimony  in  actions  for  divorce,  see  Divorce,  |{ 
240,  286. 

IX.  ABAirDONMEHT. 

Slxpost  facto  laws,  see  Constitutional  Law,  i 

X.  EMTICnrO  AND  AXIENATINO. 

I  326.  Previons  unhappy  relations  between 
husband  and   wife  are  not  a  bar  to  the  hus- 


band's  action   for  alienating  the   wife's    affec- 
tions.— Bailey  v.  Kennedy  (Iowa)  181. 

I  333.  Manifestation  of  i>arental  alfection  by 
defendants  for  their  daughter,  who  was  plain- 
titCs  wife,  and  manifestation  of  their  ill  will 
toward  plaintiff,  held  insufficient  to  sustain  a 
recovery  for  alienation  of  the  wife's  alfections. 
— Corrick  v.  Dunham  (Iowa)  150. 

§  833.  In  a  husband's  action  for  alieaadon 
of  his  wife's  affections,  rule  stated  as  to  burden 
of  proof.— BaUey  v.  Kennedy  (Iowa)   181. 

{  333.  In  a  hnsband's  action  for  alienation 
of  his  wife's  affections,  evidence  held  insuffi- 
cient to  warrant  a  verdict  for  plaintiff.— BaUey 
V.  Kennedy  (Iowa)  18L 

HYPOTHECATION. 

See  Chattel  Mortgages. 

HYPOTHETICAL  QUESTIONS. 

In  examination  of  expert  witnesses,  see  Oim- 
inal  Law,  S  485;  Evidence,  i  S53. 

IDENTITY. 

Of  causes  of  action  or  defenses  as  sitfecting 
operation  of  former  judgment  as  bar,  see 
Judgment,  I  690. 

Of  issues  or  subject-matter  of  action  as  affect- 
ing conclusiveness  of  judgment,  see  Judgment, 


11714,  736. 
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Of  issues  or  subject-matter  of  action,  evidence 
of  as  affecting  judgment,  see  Judgment,  |  856. 

IDIOTS. 

See  Insane  Persons. 

IGNORANCE. 

Of  law  as  defense  to  contempt  proceedings,  see 
Contempt,  i  28. 

ILLEGALITY. 

Of  contracts,  see  Contracts,  §{  117-137 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMITATION. 

Of  articles  of  food,  see  Food. 

IMMOVABLES. 

Conveyances,  see  Deeds. 

Mortgages,  see  Mortgages. 

Sales,  see  Vendor  and  Purchaser. 

IMMUNITY. 

Constitutional  guaranties  of  privileges  or  Im- 
munities of  citizens,  see  Constitutional  Law, 
§S  205-208. 

From  taxation,  see  Taxation,  {{  194-246,  876. 

IMPANELING  JURY. 

See  Jury,  {  149. 

IMPEACHMENT. 

Of  verdict  by  affidavits  and  testimony  of  jnrots 
on  motion  for  new  trial,  see  Criminal  liaw,  { 
957. 

Of  witness,  see  Witnesses,  iS  888-870L 

IMPLICATION. 

Creation  of  easement,  see  Easements,  {  16. 
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IMPLIED  CONTRACTS. 

See  Account  Stated;    Use  and  Occupation. 

IMPLIED  REPEAL 

Of  statute,  see  Statutes,  H  168.  1S9. 

IMPLIED  TRUSTS. 

See  TrusU,  {  89. 

IMPLIED  WARRANTY. 

On  sale  of  personal  property,  see  Sales,  {{  263- 
271. 

IMPRISONMENT. 

Release  on  habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Bonds  for  public  improTements,  see  Municipal 

Corporations,  {  911. 
Liiens,  see  Mechanics'  Liens. 
On   wife's   separate  estate,   see   Husband  and 

Wife,  S  141. 
Public  Improvements,  see  Drains;    Highways; 

Mnnicipal  Corporations,  §{  318,  513. 
Public  improTements,  grants  of  lands  to  states 

for  internal  improrements,  see  Public  Lands, 

(  62. 
Subjects  and  titles  of  acts  relating  to  public 

improrements,  see  Statutes,  {  123. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  {  90. 

INADEQUATE  DAMAGES. 

Ground  for  new  trial,  see  New  Trial,  |  76. 

INCAPACITY. 

In  general,  see  Infants;   Insane  Persona. 

To  contract,  see  Deeds,  {  68. 

To  make  will,  see  Wills,  {{  53-6S,  330. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

Implied  repeal  of  statute  by  inconsistent  stat- 
ute, see  Statutes,  {  159. 

In  defenses  alleged,  see  Pleading,  |  93. 

In  description  of  boundaries,  see  Boundaries, 
i  3. 

Statements  by  witnesses  inconsistent  with  tes- 
timony as  ground  for  impeachment,  see  Wit- 
nesses, I  379. 

INCORPORATION. 

In  general,  see  Corporations,  {  30. 

INCUMBRANCES. 

See  Mechanics'  Liens;    Mortgages. 
On  exempt  property,  see  Homestead,  {{  UO- 
12& 

INDEBTEDNESS. 

Deduction  from  valuation  of  property  for  taxa- 
tion, see  Taxation,  {  366. 
Of  corporations  in  general,  see  Corporations, 


'«  471,  487. 
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\ii  counties,  see  Counties,  i  196. 
Of  mnnicipal  corporations,  see  Municipal  Cor- 
porations. H  SSO.  904,  on.  918. 


INDEMNITY. 

See  Principal  and  Surety. 

i  6.  Plaintilf,  unwittingly  committing  a  ties- 
I>a8s  in  woiting  land  as  a  highway  at  the  direc- 
tion of  the  highway  commissioner,  may  recover 
of  the  commissioner  on  his  contract  of  indem- 
nity.—Hoek  V.  Allendale  Tp.  (Mich.)  987. 

INDEPENDENT  CONTRACTORS. 

Liability  for  acts  and  omissions,  see  Municipal 
Corporations,  §  751;    Negligence,  {  55. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Defects  as  ground  for  arrest  of  Judgment,  see 
Criminal  Law,  f  970. 

Indorsement  of  names  of  witnesses,  see  Crim- 
inal Law,  {  628. 

Review  of  questions  as  dependent  on  presenta- 
tion by  record,  see  Criminal  Law,  g  1116. 

For  particular  offentet. 

See  Bigamy ;  Embezzlement,  $  28;  Forgery,  { 
29;    Homicide,  g   131;    Perjury,  g  29. 

Cruel  punishment  of  child,  see  Infants,  g  20. 

Permitting  infants  to  remain  in  dance  ball,  see 
Infants,  g  20. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, gg  222,  242. 

n.  FIKDINO  AIVD  FIXING  OF  IKDIOT. 
MENT  OR  PRESEimCENT. 

I  12.  A  filing  mark  placed  by  the  clerk  on  an 
indictment  held  sufficient  to  cover  the  indict- 
ment and  the  minutes  of  the  evidence  attached 
thereto.— State  v.  Ottley  (Iowa)  334. 

g  12.  Under  Code,  g  5258,  failure  to  iile  the 
note  with  the  clerk  in  a  prosecution  for  forging 
the  note  held  not  ground  for  setting  aside  the 
indictment,  nor  to  render  the  note  inadmissible 
in  evidence. — State  v.  Ottley  (Iowa)  334. 

m.  FOBMAI.   REQUISITES   OF  IN- 
DIOTMEIfT. 

g  34.  The  purpose  of  Cr.  Code,  g  579,  re- 
quiring names  of  state  witnesses  to  be  indorsed 
on  the  information,  is  to  give  accused  notice  of 
the  identity  of  witnesses  who  are  to  testify 
against  him.— Ossenkop  v.  State  (Neb.)  72. 

T.  REQUISITES  AND  SUFFIOIENCT 
OF  AOCUSATION. 

Description  of  person  killed,  see  Homicide,  g 
131. 

g  87.  The  date  on  which  a  crime  is  charged 
in  an  indictment  to  have  been  committed,  when 
not  an  essential  element  of  the  crime,  is  im- 
material.—State  T.  Gerber  (Minn.)  482. 

g  87.  It  is  sufflcient  to  charge  a  crime  to 
have  been  committed  on  some  specified  date 
prior  to  the  finding  of  the  indictment.— State  v. 
Gerber  (Minn.)  482. 

I  110.  An  information,  under  Comp.  Laws, 
{  5391,  for  selling  liquor  to  a  minor,  charging 
the  offense  in  the  language  of  the  statute,  held 
sufficient.— Fe<H>le  v.  Thompson  (Mich.)  466. 

g  119.  Immaterial  averments  may  be  reject- 
ed as  surplusage.- Nelson  v.  State  (Neb.)  618. 

VI.  JOINDER  OF  PARTIES.  OFFENSES. 

AND   OOTTNTS,  DITPLIOITT, 

AND  EI<ECnON. 

Election  between  acts  of  accused,  proof  of 
which  is  offered  under  one  count,  see  Crimi- 
nal Law,  g  678. 
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i  125.  An  indictment  charging  moider  while 
perpetrating  and  attempting  to  perpetrate  rape 
npon  Pearl  Taylor,  referring  to  that  person  u 
"her,"  held  not  bad  for  duplicity.— Taylor  ▼. 
Sute  (Neb.)  752^ 

Vn.  MOTION  TO  QUASH  OK  DISMISS, 
AMD  DEBKUBBEB. 

i  187.  An  indictment  quashed  because  of  the 
presence  of  a  third  party  in  the  grand  jury 
room.— State  t.  Slocmu  (Minn.)  1096. 

S  137.  Certain  irregularities  by  the  grand 
Jurors  held  not  gronnd  for  quashing  an  indict- 
ment, in  the  absence  of  a  showing  that  the  sub- 
stantial rights  of  accused  were  violated. — State 
V.  Slocum  (Minn.)  1096. 

XX.  WAIVER  OF  DEFECTS  AMD   OB- 

JEOTIOXS,  AMD  AIDEB  BT 

VEBDIOT. 

i  196.  Question  of  duplicity  of  information 
held  waived  by  accused.— State  v.  Burns  (S.  D.) 
872. 

INDISPENSABLE  PARTIES. 

See  Parties,  H  29,  34. 

INDIVISIBLE  CONTRACTS. 

See  0>ntiacts,  {  171. 

INDORSEMENT. 

Of  ballots,  see  Blections,  {  186. 

Of  indictment,  see  Indictment  and  Information, 
f  84. 

Of  names  of  witnesses  on  indictment  or  infor- 
mation, see  Criminal  Law,  {  628. 

INFANTS. 

See  Guardian  and  Ward;    Parent  and  Child. 

Assumption  of  risk  by  infant  servant,  see  Mas- 
ter and  Servant,  f  218. 

Care  required  of  master  as  to  infant  servant, 
see  Master  and  Servant,  |  163. 

Competency  as  witness,  see  Witnesses,  |  40. 

Dangerous  machinei?  as  attractions  to  children, 
see  Negligence,  {  23. 

Infancy  as  affectin|r  limitation  of  actions,  see 
Limitation  of  Actions,  %  72. 

H.   CXTSTODT  AND  PBOTECTIOM. 

Custody  and  support  on  divorce  of  parents,  see 

Divorce.  {{  30^  312. 
Election  between  acts  in  prosecution  for  cmel- 

ty,  see  Criminal  Law,  i  678. 
Evidence  of  other  offenses  in  prosecution  for 

cruel  punishment  of  child,  see  Criminal  Law, 

si  369,  371. 
Habeas  corpus  for  possession  of  child,  see  Ha- 
beas Corpus,  {}  38,  54,  82,  120. 
Habeas  corpus  to  determine  right  to  custody, 

see  Habeas  Corpus,  {  99. 
Setting  forth  provisions  of  statute  as  amended, 

see  Statutes,  {  141. 
Subject  and  title  of  statute,  see  Statutes,  1 118. 

t  12.  Rev.  Laws  1905,  {  4936  prohibiting 
the  allowance  of  certain  persons  in  dance  balls 
hfld  a  proper  exercise  of  the  police  power. — 
State  V.  Rosenfield  (Minn.)  1068. 

i  13.  It  is  not  necessary  to  a  conviction  un- 
der Rev.  Laws  1905,  S  4936,  that  accused  knew, 
or  ought  to  have  known,  from  the  appearance 
of  the  person  allowed  to  remain  in  a  dance- 
house,  that  she  was  a  minor,  or  that  accused 
intended  to  violate  the  law. — State  v.  Rosen- 
field  (Minn.)  1068. 

{  18.  A  dancehouse  held  within  Rev.  Laws 
1905,  i  4936,  prohibiting  the  allowing  of  cer- 
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tain  persons  to  be  or  remain  thereiii.  regard- 
less of  whether  it  be  condncted  in  a  manner  in- 
jurious to  morals  or  not — State  v.  Rosenfield 
(Minn.)  1068. 

I  13.  A  dancehouse,  witUn  Rev.  Laws  1905, 
S  ^36,  prohibiting  the  allowing  of  certain  per- 
sons to  be  or  remain  in  dancehonses,  held  to 
be  a  place  maintained  for  promiscuous  and  pub- 
lic dancing,  where  the  rule  of  admission  there- 
to is  not  based  upon  personal  selection  or  in- 
viUtion.— State  v.  Rosenfield  (Minn.)  106& 

I  15.  The  offense  contemplated  by  Comp. 
Laws,  (  11,607,  held  the  anreasonable  or  un- 
lawful corporal  punishment  of  a  child. — ^People 
V.  Loomis  (Mich.)  985. 

§  18.  A  child  proceeded  against  as  a  delin- 
quent pursuant  to  Pub.  Acts  (Ex.  Sess.)  1907. 
No.  6,  held  not  to  be  within  the  meaning  of 
the  statute  a  resident  of  the  county  wherein 
the  proceedings  were  brought — Ex  parte  Mould 
(Mich.)  1049. 

18.  In  view  of  section  5,  Pub.  Acta  1907 
Ix.  Sess.)  No.  6,  held,  that  an  inquiry  there- 
under in  case  of  a  delinquent  child  should  be 
had  in  the  county  of  the  child's  home  rather 
than  in  a  county  in  which  it  was  never,  in 
any  sense,  a  resiaent— Ex  parte  Mould  (Mich.) 
1049. 

{20.  In  a  prosecution  nnder  Oomp.  Laws, 
{  11,507,  for  cruelly  and  unlawfulljr  ponishing 
a  child  under  accused's  protection,  information 
held  sufficient— People  v.  Loomia  (Mich.)  985. 

{20.  In  a  prosecution  nnder  Rev.  Laws 
1905,  i  4936,  a  requested  charge  held  properly 
refused.— State  v.  Rosenfield  (Minn.)  1068. 

S  20.  In  a  prosecution  under  Rev.  Laws 
1905,  {  4936,  for  permitting  a  person  under  21 
years  to  be  and  remain  in  a  dance  hall,  evi- 
dence held  to  support  a  conviction.— State  v. 
Rosenfield  (Minn.)  1068. 

§  20.  A  complaint  held  to  state  an  offense 
under  Rev.  Laws  1905,  I  4936.— SUte  r.  Rown- 
field  (Minn.)  1068. 

rV.   OOMTBAOTS. 

{  47.  The  contract  of  a  minor,  other  than  for 
necessaries,  is  either  void,  or  as  a  general  rule 
voidable  at  his  option  exerdsed  within  a  reason- 
able time  after  his  coming  of  age  and  restoring 
the  former  situation  as  far  as  he  is  leaaonably 
capable  of  doingso.— Orauman,  Marx  ft  Cline 
Co.  V.  Krienitx  (Wis.)  50. 

{  50l  Though  a  father  owes  a  child  the  doty 
of  providing  medicine,  where  he  refuses  or  is 
unanle  to  do  so,  the  child  may  be  liable  there- 
for.—Harris  v.  Crawley  (Mich.)  421. 

i  55.  The  mle  that  an  infant  may  bind  him- 
self by  actual  fraud,  but  not  by  mere  conduct 
or  silence,  held  confined  to  cases  where  the  in- 
fant is  in  fact  developed  to  the  condition  of  ac- 
tual discretion,  and  to  cases  of  actual  fraud, 
and  whera  the  contract  or  transaction  is  bene- 
ficial.—Orauman,  Marx  &  Gline  Go.  ▼.  Krienitx 
(Wis.)  50. 

S  56.  A  minor  may  in  making  a  contract 
benefidal  to  himself  estop  himself  to  subsequeui- 
ly  avoid  It  on  the  gronnd  of  infancy,  as  where 
there  is  actual  fraud  by  express  representation 
of  capacity.— Oranman,  Marx  &  Gline  Co.  v. 
Krienita  (Wis.)  60. 

§  66.  If  a  minor  merely  fails  to  impart  in- 
formation of  his  age,  tmasked,  there  being  no 
misrepresentation  of  fact  and  no  artifice  em- 
ployed to  mislead,  he  is  not  guilty  of  such  fraud 
as  will  estop  him  from  pleading  minority  to 
avoid  a  contract— Orauman,  Marx  ft  Gline  Co. 
V.  Krienitx  (Wis.)  50. 

S  56.  An  infant  by  becoming  a  mere  surety 
or  accommodation  maker  of  a  note  is  not  benefit- 
ed by  bis  contract;    and  hence  may  avoid  it 
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notwitlutanding  actual  fraud  in  misrepresenting 
liis  age. — Granman,  Marx  &  Cline  Co.  t.  Krein- 
itz  (Wis.)  50. 

{  58.  The  contract  of  a  minor,  other  than  for 
necessaries,  is  either  void,  or,  as  a  general  rule, 
voidable  at  his  option  exercised  within  a  rea- 
sonable time  after  his  coming  of  age  and  restor- 
ing the  former  situation  as  far  as  \ie  in  reason- 
ably capable  of  doing  so. — Grauman,  Alarx  & 
Cline  Co.  t.  Kreinits  (Wis.)  60. 

th.  aotiohs. 

Waiver  of  disqualification  of  judge,  see  Judg- 
es, {  54. 

I  72.  An  Infant  daughter,  living  with  her 
father  and  caring  for  the  house,  may  not  re- 
cover for  loss  of  ability  to  work  during  minor- 
ity in  consequence  of  a  personal  injury,  unless 
she  has  been  emancipated.— Harris  y.  Crawley 
(Mich.)  421. 

I  78.  A  minor  defendant  should  be  represent- 
ed by  a  guardian  ad  litem. — Orauman,  Marx  & 
Cline  Ca  v.  Krienits  (Wis.)  50. 

I  78.  Inconvenience  and  cost  of  litigation  to 
the  adverse  party  held  not  sufficient  ground  for 
denial  of  an  infant's  motion  to  set  aside  a  de- 
fault judgment  against  him. — Grauman,  Marx  & 
nine  Co.  v.  Kremitz  (Wis.)  50. 

i  110.  Aljplication  to  set  aside  a  default 
against  a  minor  is  addressed  to  the  court's  dis- 
cretion, ^ided  by  the  settled  policy  of  the  law 
that  he  is  entitled  to  reasonable  opportunity  to 
be  heard,  either  by  a  qualified  representative  or 
by  himself  after  removal  of  disability^— Grau- 
man, Marx  &  Cline  Go.  v.  Krienitz  (wis.)  .50. 

{  110.  Mere  acquiescence  by  an  infant  while 
under  disability  in  a  default  judgment  is  in- 
sufficient to  justify  denial  of  his  motion  to  set 
it  aside. — Grauman,  Marx  ft  Cline  Co.  t.  Krien- 
itz (Wis.)  50. 

t  110.  An  irregular  judgment  against  a  mi- 
nor is  not  always  to  be  set  aside  either  during 
disability  or  after  it  is  removed,  since,  if  the 
minor  suffered  no  substantial  injustice,  relief  is 
not  necessarily  grantable.— Grauman,  Marx  & 
Cline  Co.  r.  Krienitz  (Wis.)  50. 

i  112.  Where  proper  service  of  the  summons 
was  made  as  required  by  law,  a  judgment  against 
a  minor  not  represented  by  a  guardian  ad  litem 
is  not  void,  but  is  proof  against  collateral  at- 
tack.— Grauman,  Marx  &  Cline  Go.  t.  Krienitz 
(Wis.)  50. 

{  116.  A  guardian  ad  litem  of  an  infant 
plaintiff  held  not  punishable  for  contempt  for 
nonpayment  of  costs  adjudged  against  the  in- 
fant. St.  1898,  i  2932,  amended,  and  section 
2931,  repealed  by  Laws  1907,  c.  325.— Huebl  v. 
Scollard  (Wis.)  12. 

INFERIOR  COURTS. 

See  Courts,  {  184. 

INFLUENCE 

Undue  inflnence  affecting  validity  of  will,  see 
Wills,  H  163-166. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INHERITANCE 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation.  H  S.5(;-.S86Vv. 


INJUNCTION. 


I.   irATXJBE  AND   GROUNDS  IN   OEN- 

Relief  againtt  particular  aett  or  proceedingt. 
See  Xuisance,  S  80. 
Drainage  or  discharge  of  surface   waters,  see 

Waters  and  Water  Courses,  H  U9>  124. 
Enforcement    of   judgment,    see    Judgment,    H 

405,  447. 
Misuser   of   prooerty  dedicated   to   public  use, 

see  Dedication,  {  04. 
Obstruction  of  highway,  see  Highways,  {  159. 
Operation  of  interurban  cars  on  street  railroad 

tracks,  see  Street  Railroads,  {  57. 
Sale    of    land    for    drainage    assessment,    see 

Drains,  §  91. 
Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, I  279. 

(A)  H«tnre  «Bd  Fona  of  Reatedy. 

Mandatory  injunction  to  protect  easement,  see 

Easements,  §  61. 
Mandatory    injunction    to  protect   license,    see 

Licenses,  g  51. 

§  7.  Where,  on  appeal  from  an  order  grant- 
ing a  liquor  license,  the  district  court  taxes  the 
cost  to  the  signers  of  applicant's  petition,  the 
persons  affected  need  not  apply  for  a  retaxa- 
tion,  but  may  enjoin  the  enforcement  of  the 
void  order.— Weiler  v.  Fischer  (Neb.)  296. 

(B)  Oroanda  of  Relief. 

S  0.  A  bill  for  injunction  is  properly  dismiss- 
ed where  there  are  many  disputed  questions  of 
fact  which  should  be  settled  at  law  where  ade- 
quate and  complete  relief  can  be  given. — Grand 
Uapids  Electric  Ry.  Co.  v.  Battle  Creek,  C.  & 
S.    Ry.   Co.   (Mich.)   427. 

IX.  SUBJZiOTS   OF  PBOTEOTION  AND 
BEUEF. 

(A)  Aetlona  and  Other  Ijesal  ProceedlBifa. 

§  26.  A  bill  for  injunction  against  heirs  to 
restrain  actions  of  ejectment  held  not  to  present 
a  case  for  equitable  relief ;  complainant  having 
an  adequate  remedy  at  law. — Kodgers  v.  Schram 
(Mich.)  423. 

i  26.  Where  complainant  claims  no  equitable 
title,  but  a  title  in  fee  simple,  and  only  legal 
titles  are  Involved,  equity  will  not  restrain  an 
action  of  ejectment. — Rodgers  v.  Schram  (Mich.) 
423. 

f  26.  Where  the  rights  of  the  parties  depend 
on  a  question  of  law  merely,  a  bill  cannot  be 
maintained  to  restrain  defendant  from  suing  at 
law.— Rodgers  v.  Schram  (Mich.)  423. 

(B)  Pnblle  Offlcerm  and  Boards  aad  Ha- 
nielpRlltles. 

§  85.  One  affected  by  the  enforcement  of  a 
void  ordinance  held  entitled  to  enjoin  its  en- 
forcement.- Bear  v.  City  of  Cedar  Rapids 
(Iowa)  324. 

m.  ACTIONS  FOB  INJITNCTIONS. 

i  107.  Any  taxpayer  or  elector  may,  in  a 
proper  case,  sue  to  restrain  a  public  officer  from 
an  illegal  act.— Waatherer  v.  Herron  (S.  D.) 
244. 

S  127.  In  an  action  by  a  vendee  to  enjoin 
interference  with  his  possession  after  the  vendor 
had  taken  posHPRsion  for  forfeiture  of  conditions 
of  the  contract  of  sale,  evidence  of  a  contract 
under  which  the  parties  were  acting  when  the 
contract  on  which  the  action  was  executed 
held  admissible  to  show  the  relation  of  the  par- 
ties and  explain  certain  terms  of  the  second  con- 
tract.—Welling  v.  Strickland  (Mich.)  471. 
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▼ZI.  nOiaiTXOK  AND   PUNISHMEKT. 

{  219.  One  enjoiced  must  obey  the  injunc- 
tion, even  thougb  it  be  erroneous. — Carr  t.  Dis- 
trict Court  of  Van  Buren  County  (Iowa)  701. 

f  221.  One  may  be  pnnished  for  Tlolating 
an  injunction  of  which  he  has  actual  notice, 
though  it  was  not  served  on  him.— Carr  v.  Dis- 
trict Court  of  Van  Buren  County  (Iowa)  791. 

{  223.  Court  held  to  have  acted  within  its 
discretion  in  discharging  officers  of  a  school  dis- 
trict for  an  alleged  contempt  in  failing  to  obey 
as  injunction. — Carr  v.  District  Court  of  Van 
Buren  County   (Iowa)  791. 

{  228.  Courts  will  not  permit  the  violation 
of  an  injunctional  order  by  any  device  or  sub- 
terfuge, if  such  device  is  a  substantial  viola- 
tion of  the  injunction,  though  those  enjoined 
be  public  officials.— Carr  v.  District  Court  of 
Van    Buren    County    (Iowa)    791. 

I  230.  A  proceeding  to  punish  for  contempt 
in  failing  to  obey  an  injunction  is  in  its  nature 
criminal,  or  what  might  be  aptly  termed  "quasi 
criminal."— Carr  v.  District  Court  of  Van  Bur- 
en County  (Iowa)  T91. 

S  230.  To  justify  a  conviction  of  contempt 
tor  failing  to  obey  an  injunction,  a  clear  case 
of  contempt  must  be  shown. — Carr  v.  District 
Court  of  Van  Buren  County  (Iowa)  791, 

INJURIES. 

In  general,  see  Damages;    Negligence;    Torts. 

INNKEEPERS. 

Act  relating  to  hotel  inspection  as  denial  of 
due  process  of  law,  see  Constitutional  Law, 

Class  legislation,  see  Constitutional  Law,  S 
208. 

Delegation  of  legislative  power  to  hotel  inspect- 
ors, see  Constitutional  Law,  $  62. 

Imprisonment  for  failure  to  pay  hotel  Inspec- 
tion fees  as  imprisonment  for  debt,  see  Con- 
stitutional Law,  i  83. 

Partial  Invalidity  ft  statute  relating  to  hotel 
inspection,  see  Statutes,  S  64. 

i  2.  Acts  33d  Gen.  Assem.  c.  168,  held  not 
unconstitutional  as  conferring  arbitrary  power 
on  the  hotel  inspector  to  declare  a  nuisance 
solely  because  of  offensive  odors.— Hubbell  v. 
Higgins  (Iowa)  914. 

INNOCENT  PURCHASERS. 

Mortgages,  see  Mortgages,  |  154. 

Of  bills  or  notes,  see  Bills  and  Notes,  i  867. 

IN  PAIS. 

Estoppel,  see  Estoppel,  fS  5&-11& 

INQUEST. 

Of  coroner,  see  Coroners,  {  21. 

INQUISITION. 

Of  lunacy,  see  Insane  Persons,  i  26. 

INSANE  PERSONS. 

Opinion  evidence   as   to  mental   capacity,  see 

Criminal  Law,  I  456. 
Sufficiency  of  evidence  in  prosecution  for  liom- 

icide,  see  Homicide,  §  237. 

I.  DI8ABIUTIE8   IN  OENHRAIta 

i  1.  Drunkenness  is  not  in  itself  necessarily 
a  species  of  insanity.— Searles  v.  Northwestern 
Mut.  Life  Ins.  Co.  of  Milwaukee  (Iowa)  801. 


n.  iNQUxsirxoNS. 

I  26.  The  adjudication  of  incompetency  of 
a  person  on  proceedings  for  appointment  of  a 
guardian  is  refTsrded  as  a  verity  nntil  in  a 
suitable  proceeding  the  fact  is  again  pat  in 
isBue.— In  re  Nelson  (Iowa)  973. 

nX.  OVABDIAK8HIP. 

i  38.  Under  circnmstances  of  the  case,  re- 
fusal to  remove  guardian  of  insane  person  for 
failure  to  report  within  a  year  from  his  ap- 
pointment held  not  an  abuse  of  discretion. — In 
re  Nelson  (Iowa)  973. 

V.  PROPEBTT    AND    CONVETAHCE8. 

Mental  capacity  requisite  to  make  deed,  see 
Deeds,  |  6& 

VI.  OONTBACTS. 

Aasigmnent  of  life  policy,  see  Insurance,  |  212. 

vni.  obucbs. 

Insani^  as  defense  in  criminal  prosecutioni, 
see  Criminal  Law,  SI  354,  773;  Homicide, 
f  294. 

Opinion  evidence  as  to  mental  capacity  in  crim- 
inal prosecution,  see  Criminal  Law,  {  456. 

INSOLVENCY. 

See  Bankruptcy. 

Of  hotels,  see  Innkeepers,  {  2. 

INSPECTION. 

Delegation  of  legislative  power  to  hotel  in- 
spectors, see  Constitutional  Law,  |  62. 

Imprisonment  for  failure  to  pay  hotel  inspec- 
tion fees,  as  imprisonment  for  debt,  see  Con- 
stitutional Law,  §  83. 

Legislative  power  to  provide  of  inspection  of 
premises,  see  Health,  j  21. 

Of  books  and  records  of  corooration  by  stock- 
holders, see  Corporations,  S  181. 

Of  goods  delivered,  see  Sales,  (  168. 

Of  hotels,  class  legislation,  see  Constitutional 
Law,  {  208. 

Of  hotels,  denial  of  doe  process  of  law,  see 
Constitutional  Law,  {  253. 

Partial  invalidity  of  statute  relating  to  hotel 
inspection,  see  Statutes,  {  64. 

Regulations  denying  equal  protection  of  laws, 
see  Constitutional  Law,  |  230. 

Restraining  enforcement  of  ordinances,  aee  In- 
junction, S  85. 

INSTALLMENTS. 

Limitation  of  actions  on  installments  of  debt, 
see  Idmitation  of  Actions,  t  51. 

INSTRUCTIONS. 

By  court  to  jury,  see  Criminal  Lew,  ft  761, 
772-823,  825,  829;   Trial.  H  191,  295,  423. 

By  master  to  servant,  see  Master  and  Serraat. 
§S  150-157. 

INSTRUMENTS. 

Alteration,  see  Alteration  of  Instruments. 
Cancellation,  see  Cancellation  of  Inatruments. 
Delivery  as  escrow,  see  Escrows. 
Documentary   evidence,   see   Criminal    Law.    i 

429;    Evidence,  {§  333-372. 
Forgery,  see  Por^^ery. 
Limitation  of  actions  on  written  contracts,  se« 

Limitation  of  Actions,  |  23. 
Parol  or  other  extrinsic  evidence,  see  Evidence. 

§§  384-445. 
Recording,  see  Records.  , 

Reformation,  see  Reformation  of  Instmments. 
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Partieular  eUttte*  of  vritUit  inttrum^wt*. 

See  Bills  and  Notes;  Chattel  Mortgagea;  Com- 
promise and  Settlement ;  Indictment  and  In- 
formation; Insurance;  Mortgages;  Release; 
Stipulations;   Wills. 

Contracts  in  general,  construction  and  opera- 
tion, see  Contracta,  §§  171-176. 

Contracts  in  general,  execution,  see  Contracts, 
SS  32-45. 

Deeds,  see  Deeds. 

Deeds  of  trust,  see  Tmsts.  (  21. 

Wareliouse  receipts,  see  Warehoosemen,  (  15. 

INSURANCE. 

X.   OOMTROX.  Aim  BEOUTATIOX  XH 
OENEBAZ.. 

i  26.  A  written  admissiAn  of  the  service  of 
process  issned  against  a  foreign  insurance  com- 
pany by  the  state  insurance  commissioner  held 
samcient  to  confer  jurisdiction. — State  v.  Broth- 
erhood of  American  Teomen  (Minn.)  404. 

S  26.  Laws  1907,  c.  S45,  i  IQ,  providing  for 
Bervice  of  process  against  foreign  benefit  .as- 
sociations on  the  insurance  commiiisioner,  held 
to  apply  to  mandamus  proceedings. — State  t. 
Brotherhood  of  American  Yeomen  (Minn.)  404. 

T.  THE  OOHTBAOT  IN  OENERAL. 

(A)  Natnre,  Reqnlaltea,  and  ValldltT' 

I  130.  An^  contract  between  an  applicant 
for  a  life  policy  and  the  company  held  a  condi- 
tional contract  to  insure,  and  not  a  contract 
of  insuranoe,  so  that  the  company  could  only 
sue  for  damages  for  its  breach  on  applicant's  re- 
fusal to  accept  the  policy,  and  could  not  recover 
on  the  note. — Ten  Broek  v.  Jansma  (Mich.)  710. 

{  140.  A  certificate  of  a  stipulated  premium 
assessment  association  containing  provisions  in 
violation  of  Code,  §  1789.  held  not  void  in  toto. 
— Oliphant  v.  American  Health  &  Accident  A«a'a 
(Iowa)  806. 

S  141.  Knowledge  of  secretai^  of  insurance 
company  as  to  title  of  property  insured  held  to 
waive  a  provision  in  the  policy  relating  to  the 
title. — Siemers  v.  Meeme  Mat.  Home  Protec- 
Uon  Ins.  Co.  (Wis.)  669. 

(B)  ConstraotloB  and  Operation. 

I  146.  Where  the  language  of  any  of  the 
proTisions  of  a  contract  of  insurance  are  fair- 
ly open  to  different  constructions,  the  one  most 
laTorable  to  insured  will  be  accepted. — Simp- 
kins  V.  Hawkeye  Commercial  Men's  Assn 
(Iowa)  102. 

f  146.  A  policy  of  insurance  mnst  be  libera 
ally  construed  in  favor  of  the  insured,  particu- 
larly when  a  strict  construction  would  work  a 
forfeiture. — Siemers  v.  Meeme  Mut.  Home  Pro- 
tection Ins.  Co.  (Wis.)  669. 

VIX.  A88IONMEITT  OR  OTHER  TRANS- 
FER  OF  POXJOT. 

I  212.  Assignment  of  a  life  policy  is  not  en- 
forceable if  thfough  intoxication  or  insanity  as- 
aiKnor  is  unable  to  understand  the  consequences 
of  his  act. — Searles  v.  Northwestern  Mut.  Life 
Ins.  Co.  of  Milwaukee  (Iowa)  801. 

f  212.  One  held  mentally  incapable  of  as- 
signing a  life  policy.— Searles  v.  Northwestern 
Mut.  Life  Ins.  Co.  of  Milwaukee  (Iowa)  801. 

XX.  AVOXDANCE  OF  POXJOT  FOR 
MISREPRESENTATXOir  FRAXTD, 
OR  BREACH  OF  WARRANTT  OR 
CONDITION. 

(A)  Oroaads  in  Oeneral. 

I  200.  A  chattel  mortgage  on  an  insured 
stock  of  goods  to  secure  a  guaranty  of  a  debt  of 


mortgagor  held  a  fact  material  to  risk.— Madsen 
V.  Farmers'  &  Merchants'  Ins.  Co.  (Neb.)  1086. 

{  260.  Concealment  of  an  unfiled  chattel 
mortgage  on  goods  insured  held  to  render  the 
policy  void. — Madsen  T.  Farmers'  &  Merchants' 
Ins.  Co.  (Neb.)  1086. 

X.  FORFEITITRE  OF  POUOT  FOR 
BREACH  OF  PROMISSORT  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  Hatters  Relatlnar  to  Property  or  la- 
tereat  Inaared. 

8  S19.  It  is  reasonable  for  an  insurance  com- 
pany to  exact  an  obligation  from  insured  not 
to  allow  a  change  to  he  made  in  the  use  of  the 
insured  property  materially  different  from  that 
which  the  insurer  has  agreed  to  undertake. — 
Siemers  v.  Meeme  Mut.  Home  Protection  Ids. 
Co.  (Wis.)  069. 

f  333.  In  an  action  on  a  fire  insurance  policy, 
the  court  held  to  have  properly  excluded  from 
the  consideration  of  the  jury  whether  the  risk 
had  been  increased  by  the  use  of  an  engine. — 
Siemers  v.  Meeme  Mut.  Home  Protection  Ins. 
Co.  (Wis.)  060. 

I  334.  A  provision  in  a  fire  Insurance  policy 
held  not  violated  by  mnning  an  engine  witboot 
a  spark  arrester.— Siemers  y.  Meeme  Mat  Home 
Protection  Ins.  Co.  (Wis.)  689. 

Xn.  RISKS    AND    CAUSES    OF   X.OS8. 
(D)  Uf*  lasnranee. 

?446.  Suicide  includes  the  element  of  moral 
f-destruction,  while  an  insane  person  may 
kill  himself  without  the  presence  of  such  moral 
element. — Gavin  t.  Des  Moines  Life  Ins.  Co. 
(Iowa)  90G. 

(B)  Aceideat  aad  Healtb  Inanraaee. 

i  451.  The  Canal  Zone  on  the  Isthmus  of 
Panama  held  "beyond  the  seas"  within  the 
meaning  of  an  indemnity  policy. — Currie  v. 
Continental  Casualty  Co.  (Iowa)  164^ 

S  457.  The  death  of  insured  in  an  accident 
policy  held  not  caused  from  contact  with  poi- 
sonous substances  within  an  exception  in  the 
policy. — Simpkins  v.  Hawkeye  CJommercial 
Men's  Ass'n  (Iowa)  192. 

XXV.   NOTICE  AND   PROOF  OF  X.OSS. 

g  539.  Strictly  speaking,  there  can  be  no  ac- 
cident causing  deaUi  within  the  by-law  of  an 
accident  iiysurer,  so  long  as  insured  lives.— 
Simpkins  v.  Hawkeye  OMunercial  Men's  Ass'n 
(Iowa)  192. 

%  539.  Delay  of  insured  in  furnishing  proof 
of  loss  under  a  Minnesota  standard  fire  insur- 
ance policy  does  not  affect  the  insured's  right 
of  action  on  the  policy. — Cash  v.  Concordia  BMre 
Ins.  Co.  of  Milwaukee,  Wis.  (Minn.)  524 ; 
Same  v.  Des  Moines  Fire  Ins.  Co.  (Minn.)  526. 

I  540.  Notice  of  Injury  to  insured  in  an  ac- 
cident insurance  policy  held  sufiicient  within  a 
by-law  of  insurer. — Simpkins  v.  Hawkeye  Com- 
mercial Men's  Ass'n  (Iowa)  192, 

i  543.  A  statement  In  the  proof  of  death  of 
insured  in  an  accident  policy  held  to  sufScient- 
ly  show  that  death  was  caused  by  bodily  in- 
jury caused  by  external,  violent,  and  accidental 
means. — Simpkins  v.  Hawkeye  Commercial 
Men's  Ass'n  (Iowa)  192. 

$  643.  Proof  of  death  of  insured  in  an  ac- 
cident policy  held  to  sufficiently  show  an  ac- 
cidental injury  and  the  accidental  nature  of 
death.— Simpkins  v.  Hawkeye  Commercial 
Men's  Ass'n  (Iowa)  192. 

I  550.  In  an  action  on  a  fire  policy,  effect 
of  proofs  of  loss  as  evidence  stated.— -Cash  v. 
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Concordia  Fire  Ins.  Co.  of  Milwaukee,  Wis. 
Olinn.)  524;  Same  v.  Des  Moines  Fire  Ins. 
Co.   (Minn.)   626. 

I  S53.  An  exaggeration  or  discrepancr  by 
insured  of  the  value  of  insured  goods  tn  making 
out  proofs  of  loss,  to  invalidate  the  policy  under 
a  certain  provision  therein,  must  oe  material 
and  intentionaL — Hodge  v.  Franklin  Ins.  Co.  of 
Philadelphia  (Minn.)  1098;  Same  v.  Mercan- 
tile Fire  &  Marine  Ins.  Co.  (Minn.)  1090. 

XV.  ADJUSTMENT  OF  LOSS. 

i  576.  An  unqualified  denial  of  liability  by 
an  insurer  upon  receipt  of  proofs  of  loss  is  a 
waiver  of  an  arbitration  clause  of  the  policy. 
— Cash  V.  Concordia  Fire  Ins.  Co.  of  Milwaukee, 
Wis.  (Minn.)  524;  Same  v.  Des  Moines  Fire 
Ins.  Co.  (Minn.)  626. 

XVI.  BIOHT  TO  PROCEEDS. 

S  589.  The  administrator  of  insured  under  a 
certificate  of  a  stipulated  premium  insurance 
association  held  entitled  to  a  death  l>enefit  there- 
under, where  the  beneficiary  named  was  of  a 
class  prohibited  by  law.— Oliphant  v.  American 
Health  &  Accident  Ass'n  (Iowa)  806. 

XVn.    PATMEWT      OR      DISOHAROE, 
OOHTRIBimON,  AMD  SUB- 
ROGATION. 

Joinder  of  insurer  and  insured  in  action  against 
party  causing  loss,  see  Action,  t  SO. 

Joint  action  by  insurer  and  insured  against 
parties  causing  loss  as  single  cause  of  ac- 
tion, see  Action,  {  38. 

XVm.  ACTIONS  ON  POLICIES. 

I  624.  A  life  insurance  company  cannot  de- 
feat suit  on  a  policy  by  showing  an  assign- 
ment of  the  policy  to  one  not  made  a  party. — 
Searles  v.  Northwestern  Mnt.  Life  Ins.  Co.  of 
Milwaukee  (Iowa)  801. 

}  629.  In  an  action  on  a  fire  policy,  the  com- 
plaint held  to  state  a  cause  of  action. — Cash  v. 
Concordia  Fire  Ins.  Co.  of  Milwaukee,  Wis. 
Qtlinn.)  524 ;  Same  v.  Des  Moines  Fire  Ins. 
Co.  (Minn.)  526. 

§  645.  In  an  action  on  a  fire  policy,  exclu- 
sion of  evidence  that  plaintiff  had  suffered  a 
previous  fire  held  not  error  in  view  of  the  plead- 
ings.—Capella  V.  Royal  Ins.  Co.  (Wis.)  547. 

i  666.  Evidence  held  to  sustain  a  finding  that 
decedent  had  Insufficient  mental  capacity  to  un- 
derstand his  action  in  assigning  a  life  policy. — 
Searles  v.  Northwestern  Mut.  Life  Ins.  Co.  of 
Milwaukee  (Iowa)  »01. 

I  665.  In  an  action  on  a  life  policy,  evi- 
dence held  to  show  that  decedent  committed 
suicide.- Gavin  v.  Des  Moines  Life  Ins.  Co. 
(Iowa)  006. 

I  605.  The  issuance  of  a  policy  ui>on  projter^ 
ty  therein  described  is  prima  facie  evidence  that 
insured  had  at  the  delivery  of  the  policy  an  in- 
surable interest  in  the  property. — Cash  v.  Con- 
cordia Fire  Ins.  Co.  of  Milwaukee,  Wis.  (Minn.) 
n24 ;  Same  v.  Dps  Moines  Fire  ins.  Co.  (.Minn.) 
620. 

f  66o.  In  an  action  on  a  fire  policy,  evidence 
held  to  sustain  a  finding  that  plaintiff  had  not 
fraudulently  represented  the  value  of  the  prop- 
erty insured  and  the  amount  of  loss  sustained 
in  his  proo&  of  loss. — Hodge  v.  Franklin  Ins. 
Co.  of  Philadelphia  (Minn.)  1098;  Same  v. 
Mercantile  F^re  &  Marine  Ins.  Co.  (Minn.) 
1099. 

i  605.  In  an  action  on  an  insurance  policy, 
evidence  held  sufficient  to  support  the  nnding 
that  the  draughtsman  of  the  policy  knew  the 
facts  BR  to  the  title  to  the  insured  property. — 


Sicmers  t.  Meeme  Mnt  Home  Ptotectioa  Int. 
Co.  (Wis.)  669. 

S  668.  In  an  action  on  an  indemnity  policy, 
whether  the  policy  was  absolutely  canceled  and 
whether  a  provision  therein  limiting  liability 
for  injuries  to  places  within  the  United  States 
was  waived  held  for  the  jury.— Currie  v.  Con- 
tinental Casualty  Co.  (Iowa)  164. 

{  669.  In  an  action  on  a  life  policy,  in  whidi 
defendant  claimed  suicide,  Jield  that  the  jury 
should  have  been  instructed  on  the  eifect  of  a 
suicide  provision  of  the  policy  as  requested.- 
Oavin  v.  Des  Moine»  Life  Ins.  Co.  (Iowa)  90& 

XX.  mTTDAL   BENEFIT   INSURANCE 

Beneficial  associations  in  general,  see  Beneficial 
Associations. 

(A)  Corporations  and  Asaoelstloaa. 

I  693.  Provisions  in  the  constitution  of  a 
benefit  society  held  an  attempt  to  disable  itself 
from  the  power  of  future  contract  with  its  mem- 
bers, and  invalid. — licland  t.  Modem  Samari- 
tans (Minn.)  728. 

I  693.  By-laws  of  mutual  benefit  aodetr  rel- 
ative to  effect  of  understatement  of  a^  held 
to  relate  back  to  date  of  original  appbcation. 
whether  insured  was  living  or  dead  at  the  time 
of  its  adoption.— Erlckson  v.  Ladies  of  the  Mac- 
cabees of  the  World  (S.  D.)  259. 

(B)  Tbe  Contraet  In  General. 

i  713.  Mutual  assent  held  essential  to  a  con- 
tract of  insurance. — Wood  v.  Brotherhood  of 
American  Yeomen  (Iowa)  949. 

8  710.  The  rights  of  a  member  of  a  fraternal 
onier  are  not  affected  by  a  change  in  the  by- 
laws made  after  the  accrual  of  such  rights.— 
Wasson  v.  American  Patriots  (Iowa)  778. 

i  719.  Gen.  Laws  1907,  c.  345,  S  21,  relat- 
ing to  by-laws  of  benefit  sodetiea,  did  not  affect 
rights  of  parties  which  had  accrued  under  by- 
laws previously  in  existence. — Leland  v.  Modem 
Samaritans  (Minn.)  728. 

It  723.  Where  the  answer  upon  any  fair  in- 
terpretation of  the  meaning  of  a  question  in  a 
benefit  certificate  application,  as  it  might  liave 
been  understood  by  the  applicant,  is  true,  no 
forfeiture  of  rights  should  be  permitted. — Erick- 
son  ▼.  Ladies  of  the  Maccabees  of  the  Worid 
(S.  D.)  259. 

(  723.  Though  fraud  may  be  predicated  npoo 
a  suppression  of  the  truth  in  making  applica- 
tion for  a  benefit  certificate,  warranty  is  only 
based  on  an  affirmation  of  something  not  true.— 
Rrickson  v.  Ladies  of  the  Maccabees  of  the 
World  (S.  D.)  259. 

S  724.  The  act  of  the  soliciting  agent  of  a 
mutual  benefit  society  in  advising  assured  that 
the  "word  'Accident'  would  do  as  an  answer" 
to  the  question  "State  the  cause  of  your  fa- 
ther's death"  held  not  binding  upon  the  society. 
— Erickson  v.  I^adies  of  the  Maccabees  of  the 
World  (S.  D.)  2.i9. 

(D)   For(eltar«  or  Saapenalon. 

g  759.  An  article  of  a  fratcmar  insurance  or- 
der held  to  relate  solely  to  qualifications  of  per- 
sons for  original  admis.sions  to  the  order,  and 
not  to  one  admitted  as  one  previously  sospendm] 
from  the  order. — ^IcRaith  v.  Grand  Lodge  A.  U. 
U.   W.   (Iowa)   321. 

i  764.  The  original  certificate  issued  to  a 
member  of  a  fraternal  insurance  order  hrld  re- 
newed on  his  reinstatement  to  the  order  after 
his  suspension,  notwithstanding  the  issuance  of 
another  certificate  on  such  reinstatement.— Mc- 
Raith  V.  Grand  I»dge  A.  O.  U.  W.  (Iowa)  321. 

(B)  Benelleiarles  aad  BeneSta. 

I  770.  Comp.  St.  1006,  c.  43.  i  94.  prohibit- 
ing acceptance  of  roembera  over  the  age  of  Xi 
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yean,  hvJd  no  defense  to  an  action  on  a  bene- 
fit certificate  issued  before  the  passage  of  the 
act. — Palmer  v.  TiOyal  Mystic  Legion  of  Amer- 
ica (Neb.)  285. 

I  784.  A  change  of  beneficiariea  in  a  mutual 
benefit  certificate  pursuant  to  the  request  of 
the  member  held  an  equitable  assignment  for 
the  benefit  of  the  new  certificate. — Wood  v. 
Brotherhood  of  American  Yeomen  (Iowa)  iMO. 

{  784.  Where  a  fraternal  order,  in  response 
.to  the  request  of  a  member  for  change  of  ben- 
eficiaries, issued  a  certificate  differing  from  the 
original  certificate,  the  new  certificate  held  not 
binding  until  accepted  by  the  member,  and  until 
that  time  the  new  beneficiary  could  rely  only 
on  the  original  certificate. — Wood  v.  Brother- 
hood of  American  Teomen  (Iowa)  949. 

i  788.  A  subatitnted  benefit  certificate  con- 
strued, and  held  not  invalidated  by  the  suicide 
of  the  member  after  three  years  from  the  date 
of  the  original  certificate. — Wood  v.  Brother- 
hood of  American  Yeomen  (Iowa)  949. 

f  789.  Thirty  days  held  a  reasonable  time 
within  which  to  make  proof  of  death,  where 
no  time  was  fixed  in  the  certificate. — Palmer  v. 
Loyal  Mystic  Legion  of  America  (Neb.)  285. 

I  799.  Where  by-laws  of  a  benefit  associa- 
tion provided  that  payments  should  be  made 
within  '90  days  after  proof  of  death,  and  the 
proof  was  made  within  30  days,  interest  should 
not  be  computed  until  after  120  days.— Palmer 
T.  Loyal  Mystic  Legion  of  America  (Neb.)  285. 

(F)  Aetlona  tor  Benellta* 

Hearsay  evidence,  see  Evidence,  {  322. 

i  802.  A  benefit  certificate,  providing  for  the 
payment  of  the  amount  realized  from  one  as- 
sessment not  exceeding  a  specified  sum,  is  en- 
forceable in  equity  only ;  but  a  certificate  stip- 
ulating for  a  lump  sum  without  reference  to 
An  assessment  is  enforceable  at  law. — Wood  v. 
Brotherhood  of  American  Yeomen  (Iowa)  949. 

i  815.  A  violation  of  an  article  of  a  fraternal 
order  not  pleaded  in  an  action  on  a  benefit  cer- 
tificate is  not  available  as  a  defense.— McRaith 
v.  Grand  Lodge  A.  O.  U.  W.  (Iowa)  321. 

I  817.  Burden  held  on  fraternal  beneiit  order 
interposing  suicide  as  a  defense  to  show  that 
the  circumstances  are  inconsistent  with  any 
other  reasonable  cause  of  death. — Bircher  y. 
Modem  Brotherhood  of  America  (S.  D.)  583. 

i  818.  In  action  on  benefit  certificate,  ex- 
clusion of  evidence  showing  waiver  of  regula- 
tions requiring  prompt  payment  of  assessments 
held  error.— Leland  t.  Modem  Samaritans 
(Minn.)  728. 

I  819.  A  finding  that  a  fraternal  insurance 
order  was  not  misled  by  the  affirmation  of  a 
member,  made  immediately  before  his  admission 
to  a  lodge  of  the  order,  held  warranted.— Mc- 
Raith  V.  Grand  Lodge  A.  O.  U,  W.  (Iowa)  321 

S  819.  Evidence,  in  an  action  on  a  mutual 
benefit  certificate,  examined,  and  found  suffi- 
cient to  sustain  the  verdict  that  no  misrepre- 
sentation as  to  the  age  of  the  member  was  made 
at  the  time  of  his  admission.— Palmer  v.  Loyal 
Mystic  Legion  of  America  (Neb.)  285. 

{  82.').  In  an  action  on  a  benefit  certificate, 
whether  defendant  waived  the  provisions  of  its 
by-laws  requiring  on  the  part  of  its  members 
prompt  payment  of  its  assessments  and  dues 
was  one  of  fact  for  the  jury. — Villmont  v.  Grand 
Grove,  U.  A.  O.  D.  (Minn.)  730. 

I  825.  Held,  that  a  question  in  a  benefit  cer- 
tificate application  was  so  framed  that  appli- 
cant may  have  honestly  mistaken  its  true  im- 
port, ana  given  a  true  anxwer  as  she  reason- 
ably understood  it,  and  that  it  was  for  the 
}urT  whether  she  acted  in  good  faith.— Erickson 


V.  Ijfldies  of  the  Maccabees  of  the  World  (S. 
D.)  239. 

S  825.  Where  a  question  in  a  benefit  cei^ 
tificate  application  is  so  framed  that  it  calls 
for  specific  facts  within  ai)plicant's  knowledge, 
and  excludes  matters  of  opinion,  no  interpreta- 
tion is  required,  but,  where  the  question  is  ox)ea 
to  construction,  it  may  and  should  be  inter- 
preted by  the  court. — Erickson  v.  Indies  of  the 
Maccabees  of  the  World  (S.  D.)  259. 

S  825.  In  an  action  on  a  benefit  certificate, 
whether  insured  committed  suicide  or  lost  her 
life  accidentally,  held  for  the  jury.— Bircher  v. 
Modem  Brotherhood  of  America  (S.  D.)  583. 

I  828.  A  benefit  certificate  construed,  and 
kM  to  provide  for  the  payment  of  a  specified 
sum,  unless  an  assessment  will  not  yield  that 
amount.— 'Wasson  v.  American  Patriots  (Iowa) 

778. 

§  828.  A  beneficiary  in  a  fraternal  benefit 
certificate  held  primarily  entitled  to  judgment 
for  the  face  value  of  the  certificate,  subject  to 
deductions  pleaded  and  proved  by  the  order. — 
Wasson  v.  American  Patriots  (Iowa)  778l 

INSURANCE  COMMISSIONER. 

Judicial  notice  of  official  character,  see  XM- 
dence,  |  44. 

Service  of  process  on  commissioner,  see  In- 
surance, {  26. 

INTENT. 

Affecting  or  element  of  particular  act*  or  (rons- 

action*. 
See  Fraudulent  Conveyances,  §  04;    Sales,  | 

54. 
Change  of  domicile,  see  Domicile,  {  4. 
Construction  of  willa,  see  Wills,  |  439. 

Element  of  offentet. 
See  Burglary,  {  41 ;   Homicide,  g  286. 
Instructions,  see  Criminal  Law,  |  772. 
Permitting  minors  in  dance  halls,  see  Infants, 
%  13. 

INTEREST. 

See  Usury. 

Element  of  danuges  in  general,  see  Damagea, 
«G7. 

Mechanic's  lien  as  securing  interest,  see  Me- 
chanic's Liens,  i  161. 

hiahilitiei  of  particular  elatte$  of  periona. 
Stockholders  of  bank,  see  Banks  and  Banking, 
i  47. 

On  partieviar  clatiei  of  UabUitie*. 
Liability    Of   stockholder  of   bank,   see   Banks 
and  Banking,  {  47. 

Pecuniary  interett  in  particular  tubjeot-matter. 

Affecting  competency  of  admissions,  see  Evi- 
dence, g  226. 

Ground  of  impeachment  of  witness,  see  Wit- 
nesses, {  372. 

Ground  of  right  to  review  of  decision,  see  Ap- 
peal and  Error,  |  150. 

Of  agent  in  transactions  affecting  principal, 
see  Principal  and  Agent,  ^  09. 

Of  trustee  in  transactions  affecting  trust  es- 
tate, see  Traats,  §  231. 

INTERLOCUTORY  DECISIONS. 

Records  for  purpose  of  revie%,  see  Appeal  and 

Error,  f  520. 
Review,  see  Appeal  and  Error,  |  870. 

INTERMENT. 

See  Dead  Bodies,  {  6. 
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INTERNAL  IMPROVEMENTS. 

Grants  of  lands  to  state  in  aid,  see  Public 
Lands,  $  62. 

INTERPLEADER. 

X.  HIOHT  TO  nrrEBPT.E  A1>F.B. 

{  1.  A  bill  held  purely  one  of  interpleader, 
and  not  a  bill  in  the  nature  of  interpleader. — 
Grant  Bros.  Auto  Co.  v.  Cotter  (Mich.)  839. 

§  2.  In  yiew  of  Comp.  Laws,  §  10,675,  the 
bailee  of  an  automobile  replevied  hy  another  un- 
der claim  of  ownership  held  not  entitled  to  main- 
tain a  bill  of  interpleader  against  the  replevin 
plaintiff  and  the  bailor  who  subsequently 
brought  trover  against  him  as  bailee  for  the  val- 
ue or  the  automobile ;  being  able  to  protect  his 
rights  through  his  detense  in  the  replevin  ac- 
tion.—Grant  Bros.  Auto  Co.  v.  Cotter  (Mich.) 
839. 

f  6.  A  bill  of  strict  interpleader  can  be  filed 
only  by  one  in  possession  or  control  of  the  thing 
in  controversy.— Grant  Bros.  Auto  Co.  v.  Cotter 
(Mich.)   839. 

f  9.  A  bill  of  interpleader  held  not  maintain- 
able for  not  showing  a  claim  of  title  by  claim- 
ants through  a  common  source;  being  an  at- 
tempt to  maintain  the  bill  by  a  bailee  as  to  a 
controversy  between  his  bailor  and  a  stranger. — 
Grant  Bros.  Auto  Co.  ▼.  Cotter  (Mich.)  839. 

H.  PROCEEDIHOS  AITO  REXJEF. 

(  28.  A  bill  of  interpleader  held  bad  for  not 
distinctly  stating  the  nature  and  character  of 
the  conflicting  claims  of  each  claimant. — Grant 
Bros.  Auto  Co.  v.  Cotter  (Mich.)  839. 

I  27.  The  sufficiency  of  a  bill  of  interpleader 
as  against  a  demurring  defendant  must  be  de- 
termined from  the  bill  alone,  and  allegations  of 
the  answer  of  another  defendant  in  support  of 
the  bill  cannot  be  considered  in  ruling  on  the 
demurrer.— Grant  Bros.  Auto  Co.  v.  Cotter 
(Mich.)  839. 

INTERPRETATION. 

Of  language  used  in  alleged  libel  or  slander,  see 
Libel  and  Slander,  i  19. 

Of  oontraott,  imtrumenti,  or  judicial  acts  and 
proceedingg. 

See  Chattel  Mortgages,  f  101;  Dedication,  fS 
54,  64;  Indemnity,  §  «:  Mortgages,  §§  105, 
134;  Statutes,  gi  174^-226;  Wills,  fi  439- 
616. 

Charitable  gifts,  see  Charities,  §  33. 

Constitutional  provisions,  see  Constitutional 
Law,  i§  42-48. 

Contracts  in  general,  see  Contracts,  {§  171- 
176. 

Contracts  of  insurance,  see  Insurance,  |  146. 

Contracts  of  sale,  see  Sales,  |§  54,  88;  Ven- 
dor and  Purchaser,  §S  77,  79. 

Deeds,  see  Boundaries,  §S  3-20;   Deeds,  |  123. 

Findings  of  court,  see  Trial,  f  404. 

Instructions,  see  Criminal  Law,  S  823;  Trial, 
§  295. 

Pleadings,  see  Pleading,  f  34. 

INTERROGATORIES. 

To  jury,  see  Trial,  {  350. 

INTERRUPTION. 

Of  prescription,  tee  Highways,  {  6. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 
Regulation    of    transportation    by    carriers    in 
general,  see  Carriers,  i  13. 


INTERSTATE  EXTRADITION. 

See  Extradition,  U  30-39. 

INTERURBAN  RAILROADS. 

See  Street  Railroads,  {  57. 

INTERVENTION. 

Interpleading,  see  Interpleader. 

INTER  VIVOS. 

Gifts,  see  Gifts,  Si  30,  49. 

INTESTACY. 

See   Descent   and  Distribution. 
Construction    of    will    against    iateatacy,    see 
Wills,  {  448. 

INTOXICATING  LIQUORS. 

n.   0OKSTITimONAI.ITT  OF  ACTS 
AITD  ORDIirANOES. 

Act  profbibiting  conduct  of  liquor  buBmess  ont- 
'  side  of  cities  and  towns  as  grant  of  special 

privileges,   see   Constitutional   Law,  {   206. 
Effect    on    criminal    responsibility    of    decision 
holding  statute   valid  after   previous  holding 
of  invalidity,  see  Criminal  Law,  t  13. 

m.   I.OGAI.  OPTIOK. 

{  27.  Under  Code,  S  2450,  a  finding  by  the 
board  of  supervisors,  canvassing  a  statement  of 
consent  for  the  sale  of  intoxicating  Uquors,  held 
sufficient. — Sawyer  y.  Steinman  (Iowa)  1123. 

IV.  UCENSES  AKS  TAXES. 

Documentary  evidence  as  to  payment  of  taxes, 

see   Criminal   Law,   §   429. 
Presumption  as  to  receipt  of  license  money  by 

public  officer,  see  Criminal  Law,  {  322. 

i  58.  Under  Code,  Si  1607-1609,  2432,  2460. 
a  corporation  held  entitled  to  engage  in  sale  of 
liquor  ^nder  the  mulct  tax  law.— State  v.  Dela- 
hoyde  (Iowa)  330. 

{  75.  Petitioners,  who  signed  an  application 
for  liquor  license,  held  not  "parties  interested" 
entitled  to  an  appeal  from  a  decision  on  the 
hearing  of  the  application,  under  Comp.  St 
1909,  c.  60,  i  4.— Weller  v.  Fischer  (Neb.)  298. 

S  77.  Where,  on  appeal  from  the  grant  of  a 
liquor  license,  the  signers  to  applicant's  petition 
were  not  made  parties,  and  entered  no  appear- 
ance, the  district  court  cannot  tax  the  co«ts  of 
the  proceedings  against  them. — ^Weiler  r.  Fisch- 
er (Neb.)  296. 

S  80.  Mayor  and  council  of  metropolitan  cit- 
ies may  grant  liquor  license  commendnc  on  the 
Ist  day  of  January  and  terminating  on  the 
31st  day  of  Decemlier  of  the  cnrrent  year.— 
Johnson  v.  Leidy  (Neb.)  514. 

§  01.  A  city  council  cannot,  under  Rev. 
Laws  1905,  §  1527,  arbitrarily  discriminate 
against  an  applicant  for  a  license  by  exacting 
a  greater  than  the  established  fee. — Qillen  v. 
City  of  South  St.  Paul  (Minn.)  624. 

i  94.  Under  Pol.  Code,  f  2836,  the  treaanicr 
has  no  right  to  accept  license  money  for  a  pe- 
riod ending  December  31st— State  t.  Fkgstad 
(S.  D.)  585. 

§  96.  Where  an  applicant  for  a  liquor  license 
pays  under  protest  an  amount  in  excess  of  thr 
established  fee,  he  ma^  recover  such  excess  in 
an  action  against  the  city  as  for  money  had  and 
received.— Gillen  y.  City  of  South  St.  Pkal 
(Minn.)  624. 
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I  99.  Under  Code.  H  2145,  2447,  2448,  and 
2449,  the  parment  of  tne  mulct  tax  held  not  to 
authorize  ue  sale  of  Intozicatinc  liquora  outside 
of  cities  and  towns.— Beck  v.  WoodraS  (Iowa) 
1107. 

i  101.  Sales  of  liquor  made  under  the  pro- 
tection of  the  mulct  taw  are  legal. — State  ▼. 
Delahoyde  (Iowa)  330. 

VI.   OFFEITBES. 

Effect  on  criminal  responsibility  of  decision 
holding  statute  valid  after  previous  holding 
of  invalidity,  see  Criminal  Law,  }  13. 

I  132.  While  Pub.  Acts  1909,  No.  291, 
amends  certain  sections  of  Pub.  Acts  1887,  No. 
313,  section  13  of  the  latter  act,  being  Comp. 
Laws,  f  5391,  is  not  amended  at  all,  and  hence 
there  is  no  merit  in  an  objection  to  a  prosecu- 
tion under  section  5301  that  the  latter  amended 
the  prior  act,  so  as  to  impose  heavier  penalties 
than  those  imposed  when  the  alleged  offense 
was  committed. — People  v.  Thompson  (Mich.) 
466. 

{  132.  Pub.  Acts  1909,  No.  160,  held  not  to 
repeal  Pub.  Acts  1887.  No.  313,  g  13.— People 
V.  Thompson  (Mich.)  466. 

g  155.  Laws  1909,  No.  107,  g  26,  construed. 
—People  V.  Rice  (Mich.)  981. 

g  156.  Defendant  violated  the  local  option 
law  by  taking  a  bottle  of  whisky  into  a  private 
office,  and  there  giving  another  a  drink.— People 
V.  McCall  (Mich!)  1052. 

Vm.   ORIMINAi:.  PKOSEOUTIONS. 

Election  bet\('een  acts  proved,  see  Criminal 
Law,  g  678. 

Error  in  instructions  cured  by  givlm:  other  in- 
structions, see  Criminal  Law,  g  8^. 

Former  jeopardy,  see  Criminal  Law,  g  168. 

Information  in  language  of  statute,  see  Indict- 
ment and  Information,  g  110. 

g  222.  An  indictment  for  selling  intoxicating 
liquors  to  a  minor  need  not  allege  that  defend- 
ant did  not  make  the  sale  as  a  licensed  pharma- 
cist, within  the  exceptions  of  Rev.  I^aws  1905, 
ii  1519,  1520.— State  v.   Schmidt  (Minn.)  487. 

g  224.  Under  Pol.  Code,  g  2836,  it  being  ad- 
mitted that  accused  did  pay  the  treasurer  li- 
cense mone^,  the  legal  presumption  would  be 
that  he  paid  the  full  amount  for  the  period 
ending  June  SOtb.— State  v.  Flagstad  (S.  D.) 
o85. 

g  224.  Where  a  stub  in  a  book  in  the  county 
treasurer's  office  did  not  purport  to  give  the  pe- 
riod for  which  a  liquor  license  was  to  issue, 
held  that  the  inference,  if  any,  to  be  drawn  was 
that  the  money  was  received  to  cover  that  por- 
tion of  the  year  for  which  the  treasurer  had  a 
right  to  receive  It— State  v.  Flagstad  (S.  D.) 

g  242.  The  court  on  conviction  cannot  direct 
the  abatement  of  a  liquor  nuisance,  where  the 
indictment  does  not  particularly  describe  the 
place  where  it  is  maintained.— State  v.  Ildved- 
sen  (N.  D.)  489. 

X.  ABATEMENT     AND     INJUNCTION. 

g  279.  The  release  of  a  person  in  contempt 
T>roceedin0  for  violating  an  injunction  restrain- 
ing him  from  selling  intoxicating  liquors  held 
not  an  adjudication  of  subsequent  charges  based 
ai>on  sales  alleged  to  have  been  made  after  the 
date  of  hia  release.— Sawyer  v.  Gaynor  (Iowa) 

ns. 

g  279.  Under  Code,  g  2448,  where  a  person 
jad  forfeited  the  protection  of  the  mulct  law  by 
the  violation  of  an  injunction,  he  was  liable  to 
a  second  punishment  for  contempt  by  continuing 


the  sale  of  intoxicating  liquors  without  the  filing 
of  a  new  bond.— Sawyer  v.  Gaynor  (Iowa)  773. 

g  279.  In  proceedings  against  a  saloon  keeper 
for  contempt  for  violating  an  injunction,  evi- 
dence held  to  show  specific  violations  hy  sales 
of  intoxicating  liquors  to  minors. — Sawyer  v. 
Hutchinson  (Iowa)  798. 

XX.  OIVH.  DAMAGE  ULWS. 

Documentary  evidence,   see  Evidence,   g  833. 

g  285.  A  certain  sale  of  liquor  by  a  saloon 
keeper  held  to  render  him  liable  therefor  on  his 
bond.— Pilkins  v.  Hans  (Neb.)  864. 

g  306.  In  a  civil  damage  suit  on  the  bond  of 
a  saloon  keeper,  certain  facts  held  properly  al- 
leged and  proved. — Pilkins  v.  Hans  (Neb.)  864. 

g  308.  To  be  a  recoverable  element  of  dam- 
ages for  causing  plaintiflTs  father's  death  through 
intoxication,  shame  and  disgrace  mnst  be  shown. 
—Spray  v.  Ayotte  (Mich.)  630. 

g  300.  In  a  civil  damage  action  on  the  bond 
of  a  saloon  keeper,  certain  evidence  held  admis- 
sible.- Pilkins  v.  Hans  (Neb.)  864. 

g  312.  A  recovery  of  $4,500  in  a  civil  dam- 
age suit  on  a  saloon  keeper's  bond  held  not  ex- 
cessive.—Pilkins  V.  Hans  (Neb.)  864. 

g  312.  Measure  of  damages  stated  in  a  civil 
damage  action  on  a  saloon  keeper's  bond,  under 
Comp.  St.  1895,  c.  60,  gg  1!^  18.— Pilkins  v. 
Hans  (Neb.)  864. 

INTOXICATION. 

Affecting  validity  of  assignment  of  life  policy, 
see  Insurance,  g  212. 

Defense  in  criminal  prosecutions,  see  Homicide, 
g  294. 

Drunkenness  as  species  of  insanity,  see  In- 
sane Persons,  g  1. 

Sufficiency  of  evidence  of,  in  prosecution  for 
homicide,  see  Homicide,  g  238. 

INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detainer; 
Trespass. 

INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  g  73. 

ISSUES. 

Applicability  of  instructions  to  issues,  see  Tri- 
al, g  251. 

Identity  of  issues  as  affecting  conclusiveness  of 
judgment,  see  Judgment,  gg  7l4,  7.36. 

In  civil  actions,  see  Pleading,  gg  375-381. 

Instructions  ignoring,  see  Trial,  g  253. 

Judgment  on  trial  of  issues,  see  Judgment,  gg 
210,  256. 

Presented  for  review  on  appeal,  see  Appeal  and 
Error,  gg  170-173. 

Statement  of  issues  by  judge  to  jury,  form,  req- 
uisites, and  sufficiency,  see  Trial,  g  233. 

ISTHMIAN  CANAL 

Canal  zone  as  territory  beyond  the  sea  within 
.  meaning  of  insurance  policy,  see  Insurance,  g 
451. 

JEOPARDY. 

Former  jeopardy  as  bar  to  prosecution,  see 
Criminal  Law,  gg  183-184,  201. 

JOINDER. 

Of  causes  of  action,  see  Action,  g  38. 
Of  defenses,  see   Pleading,   g   93. 
Of  husband  and  wife  in  deed  or  mortgage  of 
homestead,  see  Homestead,  g  118. 
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Of  parties  in  ciyil  actions  in  general,  see  Par- 
ties,  {{  29,  34. 

JOINT  ADVENTURES. 


See  Partnersliip. 
Conspirators,  see 


Conspiracy. 


I  4.  Where,  in  a  joint  enterprise  for  tbe  pur- 
chase of  property,  the  active  party  overstates 
the  price  paid,  his  associate  may  recover  the 
nmouDt  necessiury  to  equalize,  as  between  them, 
the  cost  of  the  property. — Gasser  v.  Wall 
(Minn.)  284. 

JOINT  LIABILITIES. 

See  Trespass,  {  30. 

For  fraud,  see  Fraud,  {  30. 

Joint  cause  of  action  by  sender  and  addressee 

of  telegram,  see  Telegraphs  and  Telephones, 

i  56. 
Of  partnerships,  see  Partnership,  {  175. 

JOINT  TENANCY. 

Partition  of  joint  property, 'see  Partition. 

JOINT  TORT-FEASORS. 

See  Fraud,  |  30;    Trespass,  i  3a 

JUDGES. 

See  Courts;    Justices  of  the  Peace. 

I.   APPOIHTMEirT,     QUAUnOATION, 
AND  TENURE. 

Confirmation  in  vacation  of  sale  of  property 
in  administration  proceedings,  see  E&ecutors 
and  Administrators,  {  375. 

i  1.  If  an  act  is  required  to  be  performed 
by  the  "judge,"  it  may  be  lawfully  performed 
by  him  sitting  as  a  court. — Salinger  v.  Western 
Union  Telegraph  Co.  (Iowa)  362. 

IV.  DISQUAUZTOATION  TO  ACT. 

{  46.  Rev.  Laws  1905,  {  409S,  held  not  to 
disqualify  a  judge  from  sitting  in  a  case  be- 
cause related  wiuin  the  ninth  degree  to  the  at- 
torney of  either  party. — State  v.  Ledbeter 
(Minn.)  477. 

§  51.  An  affidavit  of  prejudice  held  filed  in 
time,  under  Rev.  Laws  1905,  ii  4101,  5380.— 
State  v.  Hoist  (Minn.)  1090. 

§  51.  On  filing  of  an  affidavit  as  provided  by 
Rev.  Laws  1905,  i  4101,  the  presiding  judge 
is  incapacitated  for  the  trial  of  accused. — State 
v.  Hoist  (Minn.)  1090. 

S  54.  As  to  the  interest  of  minors  there 
could  be  no  consent  to  the  hearing  and  deter- 
mination of  an  action  or  proceeding  by  a  judge 
disqualified  by  interest  under  St.  {  2579.— Mc- 
intosh V.  Bowers  (Wis.)  548. 

$  56.  St.  i  2579  deprives  a  county  judge  of 
power  to  act  without  consent,  and  his  orders 
made  in  violation  of  it  are  not  only  irregular, 
hut  absolutely  void.— Mcintosh  v.  Bowers  (Wis.) 
548. 

JUDGMENT. 

Attorney's  lien  on  judgment,  see  Attorney  and 

Client,  I  182. 
Decisions  of  courts  in  general,  see  Courts,  §| 

89-112. 

X.  NATUBE  AND  ESSENTIALS  IN 
OENERAI.. 

Legislative  power  to  change  decree  affecting 
municipal  corporation,  see  Municipal  Corpora- 
tions, I  64. 


Orders  on  motion,  see  Motions,  I  61. 
Practice  in  justices'  courts,  see  Justices  of  the 
Peace,  i  125. 

In  ttctiont  by  or  against  particular  etauea  of 

person*. 
See  Executors  and  Administrators,  {  315;    In- 
fants,  |§   110,   112. 

In  particular  civil  actions  or  proceedings. 

See  Replevin,  {  103. 

Condemnation  proceedings,  see  I^inent  I>o- 
main,  $  246. 

Contempt  proceedings,  see  Contempt,  {  (S3. 

Distribution  of  estate  of  decedent,  see  Execu- 
tors and  Administrators,  g  315. 

For  divorce,  see  Divorce,  S  172.    ■ 

For  support  of  children  on  divorce  of  parents, 
see  Divorce,  {  309. 

To  foreclose  mortgage,  see  Mortgages,  {{  491, 
497. 

In  criminal  prosecutions. 

Contempt  proceedings,  see  Ccmtempt,  {  63. 

Revieu). 

See  Appeal  and  Error;  (Certiorari ;  Criminal 
Law,  11  1036,  1178;  Justices  of  the  Peace, 
f  141. 

Judgment  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  1123. 

i  8.  Where,  after  an  action  was  tried  and 
before  decision,  the  county  of  the  trial  was  un- 
der Laws  1903,  c.  116,  made  part  of  another 
judicial  district,  judgment  filed  Dy  the  judge  of 
the  original  district  held  voidable  only,  and  valid 
where  no  application  to  vacate  was  had.  nnder 
Rev.  Codes  1905,  §  6766.— Bruegger  v.  CarUer 
(N.  D.)   491. 

XV.  BT  DEFAULT. 

(A)  Reqnlaltea   mnd  VaUdity. 

§  131.  A  judgment  is  void  on  the  face  of 
the  record  where  the  record  shows  a  judgment 
without  a  iawfui  default  after  filing  a  declara- 
tion.— Goodspeed  y.  Smith  (Mich.)  975. 

(B)  OpenlnK   or   Settlngr   Aside  Detealt. 

Review  of  decisions,  see  Appeal  and  Birror,  I 
957. 

I  13&  Right  of  a  party  to  have  a  default 
judgment  vacated  npou  presentation  of  a  good 
defense  on  the  merits,  and  a  reasonable  excuse 
for  delay,  stated. — Citizens'  Nat.  Bank  of  Sisse- 
ton,  S.  D.,  V.  Branden  (N.  D.)  102. 

I  143.  Neglect  of  counsel  of  matters  neces- 
sary to  the  ordinary  procedure  of  a  case  held 
to  be  a  "surprise,"  entitling  the  party  to  relief 
against  a  default  judgment,  under  Rev.  Codes 
1905,  i  6884.— Citizens'  Nat.  Bank  of  Sisseton, 
S.  D.,  V.  Branden  (N.  D.)  102. 

§  143.  The  neglect  of  an  attorney  failing  to 
file  an  answer,  caused  by  tiis  absorption  in  a 
murder  case,  held  excusable  neglect,  entitling  the 
client  to  relief  under  Rev.  Codes  1905,  |  6884.— 
Citizens'  Nat.  Bank  of  Sisseton,  S.  D~  v.  Bran- 
den (N.  D.)  102. 

i  163.  Where  circumstances  upon  an  applica- 
tion to  vacate  a  default  judgment  lead  a  court 
to  hesitate,  a  doubt  should  ordinarily  be  solved 
in  fovor  of  tbe  application.— Citixens*  Nat.  Bank 
of  Sisseton,  S.  D.,  v.  Branden  (N.  D.)  102. 

VX.  ON  TRIAL  OF  ISSUES. 

(A)  Rendition,  Form,  nnd  Reanlaltca  In 
General. 

Review  of  objections,  see  Appeal  and  Err^r.  | 
223. 

i  210.  Judgment  tendered  on  trial  by  the 
court  more  than  60  days  after  submiasion  to 
decision  held  not  void  under  Rev.  Codes  liKVt,  i 
7039.— Bruegger  v.  Cartier  (N.  D.)  491. 
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iO  Confomltr   to   Prooeaa.   Pleadlnsa, 
Proota,  and  Verdlet  or  Flndlnsa. 

I  256.  In  trespass  for  entering  on  plaintiff's 
land  and  cutting  timber  held,  that  a  judgment 
of  dismissal  should  be  entered,  and  not  a  judg- 
ment for  plaintiff  for  nominal  damages. — Gerbig 
▼.  BelJ  (Wis.)  Sn. 

(D)  Arreat  of  JndK>Be>>*> 

Review,  of  prooecdings,  see  Appeal  and  Error, 
IS  222,  706. 

VXI.   ENTRY,    AlBCOBD,'  AND    DOCK- 
ETINO. 

Parol  eTidence  to  vary  date  of  entry,  see  Bri- 
dence,  $  386. 

VXn.  AMENDIIENT,  OOBBEOTION, 
AMD   REVIEW  IN  SAME  COURT. 

Judgment  or  onler  for  sopport  of  children  on 
divorce  of  parents,  see  Divorce,  S  300. 

I  301.  A  decree  by  consent  cannot,  in  the  ab- 
sence of  fraud  or  mistake,  be  set  aside  by  re- 
hearing, or  on  appeal ;  nor  can  it  be  modified 
without  the  consent  of  the  parties.— Homing  v. 
Kendrick  (Mich.)  650. 

<  301.  A  supplemental  decree  entered,  ex- 
tending the  time  of  payment  fixed  by  a  decree 
of  consent,  held  an  alteration  of  the  decree.— 
Homing  v.  Kendriclt  (Mich.)  OTiO. 

IX.  OPENINO  OR    VACATING. 

Jndgment  agdinat  infant,  see  Infants,  |  110. 

i  342.  District  court  cannot  vacate  its  own 
Judgment  after  the  term,  except  by  petition  in 
equitv  or  under  Code  Civ.  Proc.  {  602.— Hitch- 
cock County  V.  Cole  (Neb.)  513. 

X.  EQUITABIX  BELIEF. 

(A)  Hatnre  of  Remedr  and  Groanda. 

S  405.  Matters  required  to  be  shown  to  en- 
title complainant  in  equity  to  a  new.  trial  of  an 
action  at  law,  or  to  be  relieved  from  a  judg- 
ment entered  in  mich  action,  stated.— Bruegger 
T.  Carder  (N.  D.)  491. 

i  447.  Suit  to  cancel  judgment  by  default 
ahould  be  dismissed  where  a  meritorious  de- 
fense to  the  original  action  is  not  pleaded. — 
Westman  t.  Carlson  (Neb.)  515. 

XI.  COIXATERAI.  ATTACK. 

On   account   of   administrator,    see   Executors 

and  Administrators,  i  513. 
On  Jndgment  or  decree  in  action  to  foreclose 

morteage,  see  Mortgages,  |  497. 
On  orders,  see  Motions,  $  61. 

(A)  jBdsakenta  Impeachable  Collaterallr. 
I  470.  Where  no  appeal  from  a  jndgment 
has  been  taken,  and  an  ordinary  application  for 
a  new  trial  is  not  available,  the  judgment  can 
be  vacated  only  by  an  exercise  of  the  court's 
equitable  jurisdiction. — Tucker  v.  Stewart 
(Iowa)  183. 

{  470.  Judgments  of  courts  of  general  ju- 
risidictlon  held  presumably  supported  by  every 
<>><sential  jurisdictional  fact— Hawk  t.  Day 
(Iowa)  955. 

(B)  Groanda. 

I  400.  A  Judgment  or  decree  without  notice 
or  consent  is  void,  and  may  be  attacked  di- 
rectly or  collaterally  wherever  any  risht  based 
thereon  is  asserted.- Hawk  v.  Day  (Iowa)  955. 

f  403.  Heirs  held  entitled  to  attack  a  de- 
cree construing  a  will  on  account  of  want  of 
Jdrisdiction  over  one  of  the  parties  to  the  judg- 
ment.— Hawk  V.  Day  (Iowa)  fiUH. 


§  495.  Upon  an  attack  on  a  judgment  years 
after  its  rendition,  every  reasonable  intendment 
held  to  be  made  in  favor  of  the  court's  jurisdic- 
tion.— Minneapolis  Threshing  Mach.  Co.  v.  Ash- 
auer  (Wis.)  113. 

§  499.  Rule  as  to  effect  of  absence  of  a  rec- 
ord of  a  jurisdictional  fact,  as  affecting  the 
validity  of  a  judgment,  stated. — Hawk  v.  Day 
(Iowa)  955. 

(C)  Prooeedlnva. 

I  518.  A  suit  to  set  aside  a  sale  of  real  es- 
tate under  a  decree  in  partition  held  not  a  col- 
lateral attack  on  the  partition  proceedings  and 
the  sale  made  thereunder.— Linsley  v.  Strang 
(Iowa)  941. 

i  518.  Eividence  held  not  inadmissible  as  an 
attempt  to  impeach  judgment.— Keenan  v.  John- 
son (Minn.)  523. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND   DEFENSES. 

(B)  Caaaes  of  Aetioa  and  Defemaea  Merc- 
ed, Barred,  or  Conclnded. 

f  590.  In  a  suit  on  a  replevin  bond,  the  jndg- 
ment in  the  replevin  action  held  res  judicata  of 
all  matters  which  might  have  been  litigated. — 
Pennington  County  Bank  v.  Bauman  (Neb.) 
654. 

XIV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

Adjudication  on  inquisition  of  lunacy,  aee  In- 
sane Persons,  |  26. 

Discharge  of  bankrupt,  see  Bankruptcy,  {  418. 

Former  decision  in  same  case  as  law  of  the 
case,  see  Appeal  and  Error,  §g  1097,  1090. 

Judgment  on  accounting  by  executor  or  admin- 
istrator, see  Executors  and  Administrators,  i 
513. 

Judgment  or  decree  of  foreclosure,  see  Mort- 
gages, S  497. 

(A)  jBdirmenta   Conclnalve  In   General. 

i  645.  A  jury  finding  on  an  issue  in  an  ac- 
tion at  law  held  conclusive  on  that  issue  in  an 
equity  suit.— Cech  v.  City  of  Cedar  Rapids 
(Iowa)  166. 

S  650.  A  judgment  held  a  final  Judgment 
which  could  be  proved  as  a  former  adjudication 
of  the  issues  in  a  subsequent  case.— Ott'ow  v. 
Friese  (N.  D.)  503. 

(C)  Matters  Conelnded. 

I  714.  A  judgment,  in  a  suit  to  enjoin  street 
paving  on  the  ground  that  the  grade  of  the 
street  would  be  lowered,  which  merely  held  that 
the  specifications  required  the  contractor  to 
bring  the  surface  to  subgrade,  held  not  to  estop 
the  contractor  on  the  question  of  compensation 
for  such  part  of  the  work. — Fullerton  v.  City 
of  Des  Moines  (Iowa)  159. 

I  714.  A  former  adjudication  may  be  plead- 
ed and  proved  where  the  issues  in  the  former 
action  and  in  the  pending  action  are  the  same. 
— Ottow  V.  Friese  (N.  D.)  503. 

f  715.  A  decree  refusing  an  injunction  against 
interference  with  a  fence  held  not  to  preclude  a 
subsequent  suit  to  determine  the  boundary  line. 
— Matson  v.  Poncin  (Iowa)  1103. 

S  720.  A  final  judgment  is  conclusive  as  to 
any  issue  determined  by  the  verdict  or  findings 
of  the  court.— Gerbig  v.  Bell  (Wis.)  871. 

{  736.  An  order  of  probate  court  approving 
the  disposition  of  property  hetd  not  to  conclude 
a  subsequent  bill  tor  a  construction  of  the  will. 
— Farlin  v.  Senbora  (Mich.)  634. 

(D)  Jadirments  In  Partlcniar  Claaaea  of 
Aetiona  and  Proceedinara. 

{  747.  A  judgment  of  dismissal  in  trespass 
held  conclusive  in  favor  of  plaintiff's  title  to 
Innd.— Gerbig  v.  Bell   (Wis.)  871. 


For  cases  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  ssctloa  ({)  NUMbliR 

Digitized  byCjOOQlC 


Jvdsatest 


126  NORTHWESTBEN  REPORTER. 


1210 


XVII.  FOREIOir  JUDGKEKTB. 

i  818.  A  foreign  judgment  may  be  attacked 
for  want  of  jurisdiction,  though  the  court  ren- 
dering it  expressly  finds  that  jurisdictioa  ex- 
ists.— Sullivan  t.  Kenney  (Iowa)  349. 

XXTT.  PI.EADINO  AND  EVIDENCE  OF 

JUDOltENT  AS  ESTOPFEXi  OK 

DEFENSE. 

Parol   or   extrinsic    evidence   to   contradict  or 
vary  in  general,  see  Evidence,  i  380. 
i  958.    Extrinsic  evidence  is  admissible  in  de- 
termining questions  decided  by  a  judgment. — 
Gerbig  v.  Bell  (Wis.)  871. 

JUDICIAL  ADMISSIONS. 

As  evidence,  see  Evidence,  I  211. 

JUDICIAL  DISCRETION. 

Change  of  venue,  see  Criminal  Law,  |  121. 

Continuance,   see   Criminal   Law,    §   586. 

(I!ross-examination  of  witnesses,  see  Witnesses, 
§267. 

New  trial,  see  New  Trial,  §  6. 

Removal  of  guardian  of  insane  person,  see  In* 
sane  Persons,  |  38. 

Review  of  discretion  in  civil  actions,  seo  Ap- 
peal and  Error,  i§  949-979. 

Review  of  discretion  in  criminal  prosecutions, 
see  Criminal  Law,  §|  1150,  1153. 

Setting  aside  stipulation,  see  Stipulations,  1 13. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  |S  43-49, 

'       JUDICIAL  OFFICERS. 

See  Judges;    Justices  of  the  Peace. 

JUDICIAL  PROCESS. 

In  general,  see  Process. 

JUDICIAL  SALES. 

Exemption  of  real  property,  see  Homestead. 

Of  property  of  decedent,  see  Bixecutors  and  Ad- 
ministrators, IS  319,  375. 

Of  property  of  infaut,  see  Guardian  and  Ward, 
S  108. 

Tax  sales,  see  Taxation,  §§  C58-690. 

To  foreclose  mortgages,  see  Mortgages,  {§  53^ 
663. 

JURISDICTION. 

Of  courts  in  general,  see  Courts. 

Want  of  jurisdiction  as  affecting  recomition  of 
foreign  judgment,  see  Judgment,  §  818. 

Want  of  jurisdiction  ground  for  collateral  at- 
tack on  judgment,  see  Judgment,  §§  490,  499. 

Want  or  excess  of  jurisdictioa  ground  for  writ 
of  habeas  corpus,  see  Habeas  Corpus,  {  27. 

Jurisdiction  of  particular  actioni  or  proceedingt. 
Criminal  prosecations,  see  Criminal  Law,  S  95. 
Relating  to  wills  or  probate,  see  Wills,  {  257. 

Jurisdiction  of  particular  cUute*  of  peraon*.. 
See  Infants,  {  18. 

Special  jurisdictions  and  jurisdictions  of  partic- 
ular  classes   of   courts. 
See  Justices  of  the  Peace,  |S  36-61. 
Appellate    jurisdiction,    see    Justices    of    the 

Peace,  S  141. 
Equity  Jurisdiction,  see  Equity,  {|  11-56. 

JURY. 

See  Grand  Jury. 

Affidavits,  statements,  and  testimony  of  Jurors 
on  motion  for  new  trial,  see  Criminal  Law, 

5  957. 


Custody,  conduct  and  deliberations,  see  Crim- 
inal Law,  H  854,  855. 
Instructions,  see  Criminal  Law,  IS  761,    1 12- 

823,  825,  829;    Trial,  i{    191.  295.  423. 
Misconduct  of  or  affecting  as  ground  for  new 

trial,  see  Criminal  Law,  {  929. 
Questions  for  jury  in  civil  actions,  see  Trial.  {| 

136-141. 
Questions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  §S  740-761. 
Taking  case  or  Question  from  jury  at  trial,  see 

Criminal  Law,   §§  740,  747,  7fe;    Trial,  H 

13&-141. 
Verdict  in  civil  actions,  see  Trial,  {{  337.  359. 

ZI.  BIOHT  TO  TBIAI.  BT  JURY. 

{  21.  One  charged  with  a  criminal  offense  is 
entitled  under  Const,  art.  1,  {f  5,  7,  and  St. 
1898,  $g  4679,  4697.  to  a  trial  by  a  jury  of  12 
men  selected  ifrom  the  county  where  the  crime  i.s 
claimed  to  have  been  committed,  and  to  have 
all  issues,  including  that  of  insanity,  tried  in 
such  county  and  by  the  one  jury.— -Obom  v. 
State  (Wis.)  737. 

i  29.  Accused,  except  in  a  capital  case,  may 
waive  the  right  of  trial  by  a  jury  of  12  men 
competent  to  act  as  jurors.— Obom  v.  State 
(Wis.)  737.  ^ 

g  29.  The  right  to  a  jury  trial  in  the  county 
of  the  offense  and  to  have  all  the  issues  tried 
before  a  single  jury  is  subject  to  waiver  by 
accused.— Obom  v.  State  (Wis.)  737. 

m.  QUALIFICATIONS   OF   JTTBORS 
AND  EZEMFTIONB. 

Disqualification  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  New  Trial,  |i  44^ 


IV.  SXmMONINO,  ATTENDANCE,  DI&. 

CHABOE,  AND  OOMPEN- 
BATION. 

{  68.    Provisions  of  Cr.  Code.  |  4@a  as  to 

drawing  of  jury  where  two  persons  chained 
with  the  same  offense  demand  separate  trials, 
are  not  exclusive,  but  a  compliance  with  Code 
Civ.  Proc.  f  664,  is  sufficient.— Aabel  r.  State 
(Neb.)  316. 

V.  COMPETENOT  OF  J1TBOR8.  OHAI- 

LENOE8,  AND  OBJEOTXONS. 

Incompetency   of   or  misconduct   affecting   as 
ground  for  new  trial,  see  New  Trial,  H  4^  56. 

§  92.  The  relation  of  attorney  and  client  be- 
tween a  juror  and  the  attorney  of  one  of  the 
parties  to  the  action  is  not  a  ground  for 
challenge.— Sorseleil  v.  Red  Lake  Falls  Milling 
Co.  (Minn.)  903. 

{  103.  An  opinion  formed  bv  a  juror  from 
reading  newspaper  accounts  or  from  rumor  that 
does  not  bias  him  does  not  disqualify  him  un- 
der Cr.  Code,  §  468.— Taylor  v.  State  (Neb.)  752. 

i  131.  In  view  of  Cr.  Code,  {  46S,  making  it 
ground  for  challenge  for  cause  in  a  capital  case 
if  a  juror's  opinions  would  preclude  him  from 
finding  accused  guilty  of  an  offense  punishable 
with  death,  the  prosecutor  may  ask  a  juror  oo 
examination  whether  he  has  conscientious  acm- 

§les    against    capital    punishment.— Taylor    v. 
tate  (Neb.)  752. 

{  133.  A  challenge  of  a  juror  for  cause  raises 
a  question  for  determination  of  the  trial  jndfe. 
—Taylor  v.  State  (Neb.)  752. 

VI.  nCPANEXJNO    FOB    TBIAZ.    AHS 

OATH. 

S  149.  The  trial  court  may,  even  in  a  eiim- 
tnal  case,  arrest  the  trial,  determine  the  lesal 
qualifications  of  a  juror,  and  may  discharge  the 
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jury  and  impanel  a  new  one  and  avoid  a  mis- 
trial.—Cooper  v.  Carr  (Mich.)  468. 

JUSTICES  OF  THE  PEACE. 

IX.  BIOHTB,    DUTIES,    AND    MABILI- 
TIES. 

Compensation  of  justice  holding  inquests,  see 
Coroners,  i  7. 

III.   ClVn.    JTmiSDICTION    AND   AV- 
THOBITT. 

S  36.  A  justice  of  the  peace  has  no  jurisdic- 
tion of  an  action  of  forcible  entry  and  detain- 
er in  which  the  title  may  be  drawn  in  ques- 
tion.—Stone  V.  Blanchard  (Neb.)  766. 

i  36.  The  phrase  "title  to  real  estate  drawn 
in  question,"  as  used  within  the  meaning  of  the 
statute  stating  that  "justice  courts  cannot  try 
actions  which  involve  title  to  real  estate  or  in 
which  such  title  is  drawn  in  question,"  con- 
strued.—Stone  V.  Blanchard  (Neb?)  766. 

S  36.  A  justice  in  a  forcible  entry  and  de- 
tainer action  involving  title  to  real  estate  can- 
not decide  a  question  of  estoppel  affecting  de- 
fendant's right  to  assert  such  title. — Stone  v. 
Blanchard  (Neb.)   766. 

§  61.  A  justice  of  the  peace  in  a  forcible  en- 
try and  detainer  suit  must  ascertain  whether 
the  action  involves  title  to  real  estate,  and,  if 
it  does,  must  dismiss  the  suit— Stone  v.  Blan- 
chard (Neb.)  766. 

rV.  PROOEDVBE    IN  OIVII.    CASES. 

i  77.  Under  Pub.  Acts  1903,  No.  137,  plain- 
tiff in  a  justice  court  action  may  recover  of  a 
defendant  though  joining  another  not  liable. — 
Hoek  V.  AUcndale  Tp.  (Mich.)  987. 

S  91.  In  an  action  in  justice's  court  on  a 
nonnegotinble  note  brought  by  an  assignee 
thereof,  the  declaration  in  view  of  the  answer 
held  to  sufficiently  allege  the  assignment  of  the 
note.— Warden  Grocer  Co.  t.  Blanding  (Mich.) 
212. 

i  96.  The  objection  that  the  declaration  in 
an  action  in  justice's  court  on  a  nonnegotiable 
note  does  not  state  the  assignment  thereof  Jield 
susceptible  of  being  obviated  by  amendment.— 
Worden  Grocer  Co.  t.  Blanding  (Mich.)  212. 

$  125.  A  justice  of  the  peace,  in  a  case  tried 
without  a  jury,  must  render  judgment  within 
four  days  after  close  of  the  trial,  under  Code 
Civ.  Proc.  §  1002,  and  include  in  computing  the 
time  the  day  of  the  trial  and  of  the  judgment — 
Calland  v.  Wagner  (Neb.)  375. 

▼.  REVIEW  OF  FBOOEEDINOS. 

(A)  Appeal  and  Error. 

i  141.  Where  a  justice  of  the  peace  has  no 
jurisdiction  in  forcible  entry  and  detainer,  the 
district  court  on  appeal  therefrom  has  no  juris- 
diction.—Stone  V.  Blanchard  (Neb.)  766. 

JUSTIFICATION. 

Defense  to  proceedings  for  riolation  of  injunc- 
tion, see  Ujunction,  {  225. 

KNOWLEDGE. 

See  Notice. 

Affecting  purchase  of  land,  see  Vendor  and 
Purchaser,  §S  230,  231. 

Ignorance  of  law  as  defense  to  contempt  pro- 
ceedings, see  Contempt,  §  28. 

Of  defect  or  danger  as  affecting  assumption  of 
risk  by  serrant,  see  Master  and  Servant,  I 
217. 

Permitting  minors  in'  dance  halls,  see  Infants, 
i  13. 


LABOR. 

See  Master  and  Servant. 
Liens  on  real  property  for  work  and  materials, 
see  Mechanics'  liiena. 

LACHES. 

Affecting   particular  righii,   remediei,   or  pro- 

ceedxngi. 
Action    for   unlawful    operation    of   interurban 

cars  on  street,  see  Street  Railroads,  §  67. 
For  new  trial,  see  New  Trial,  f  120. 
In  equity,  see  Equity,  i  87. 
On  bond  of  admmistrator,  see  Executors  and 

Administrators,  §  537. 
To  confirm  or  try  tax  title,  see  Taxation,  §  805. 
To   rescind   contract  of  sale,   see  Vendor  and 

Purchaser,  |  119. 

LAKES. 

See  Waters  and  Water  Courses,  K  11?>  114. 

LANDLORD  AND  TENANT. 

See  Use  and  Occupation. 

Admissibility  of  lease  in  evidence,  see  Evi- 
dence, §  372. 

Lease  of  homestead  to  town  as  dedication,  see 
Dedication,  §  16. 

Lease  of  railroad  franchise  or  property,  see 
Railroads,  i  134. 

H.  I.EA8ES  AND  AGREEMENTS  IN 
OENERAI.. 

Application  of  statute  of  frauds  to  leases,  see 

Frauds,   Statute  of,  {  129. 
Lease  distinguished  from  chattel  mortgage,  see 

Chattel  Mortgages,  |  7. 
Lease  of  homestead,  see  Homestead,  §  114. 

m.  I.ANDI.ORD'S   TITUB   AND   RE- 
VERSION. 

(A)  RlKhts  and  Powers  of  Landlord. 

%  63.  A  transfer  of  the  reversion  held  not  to 
carry  to  grantee  rent  already-  accrued. — Dobbs 
V.  Atlas  Elevator  Co.  (S.  D.)  250. 

(B)  Eiatoppel  of  Tenant. 

{  62.  A  lessee  in  possession  under  a  void 
lease  held  estopped  to  deny  his  agreement  in  the 
lease  to  pay  rent. — Jasper  Tp.  v.  Martin  (Mich.) 
437. 

{I  64.  A  tenant  or  one  holding  under  him 
ReJd  estopped  to  deny  landlord's  title.— Dobbs 
V.  Atlas  Elevator  Co.  (S.  D.)  250. 

%  66.  The  fact  that  a  lease  of  premises  under 
wiiich  the  party  held  possession  is  void  does  not 
make  the  holding  hostile. — Jasper  Tp.  v.  Martin 
(Mich.)  437. 

IV.  TERMS  FOB  TEARS. 

(B)  Aaslarnment,  Snblettlnv,  and  Mort- 
■aire. 

{  77.  One  in  possession  of  a  farm  \eld  a  8ttl>- 
tenant.— Welling  v.  Strickland  (Mich.)  471. 

<D)  Termination. 

{  95.  Nature  of  tenure  of  a  tenant  under  a 
written  lease  stated.- Hatwood  v.  Williams 
(Mich.)  475. 

V.  TENANCIES  FROM  TEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

Operation  of  tenancy  created  without  writing 
as  tenang#  from  year  to  year,  see  Frauds, 
Statute  (ft,   }  123. 

g  114.  Right  of  landlord  stated  where  a  ten- 
ant under  a  written  lease  for  one  year  holds 
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over  without  exercising  his  option  to  re-lease. 
— Kuhlman  v.  Wm.  J.  Lemp  Brewing  Co.  (Neb.) 
1083.  T        '        ' 


VZ.  TENANOIES  AT  WIU.  AND  AT 
SUFFEBANCE. 

Operation  of  tenancy  created  without  writing 
as  tenancy  at  will,  see  ITrauds,  Statute  ot, 
J  123. 

VH.  PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 

(B)  PoaBeaaion,  Bujoyment,  aad  Use. 

S  139.  Right  of  tenant  to  remove  crops  as 
emblements  stated. — Harwood  v.  WiUiams 
(Mich.)  475. 

{  139.  Purchaser  of  land  held  by  a  tenant 
under  a  lease  h^ld  not  entitled  to  restrain  the 
tenant  from  cutting,  or  removing  the  grain.— 
Harwood  t.  Williams  (Mich.)  475. 

Vm.   RENT   AND  ADVANCES.* 

(A)   RlKhta  and  Mabllltlea. 

I  192.  Destruction  by  fire  of  leased  building 
Mid  not  to  release  tenant  from  payment  of  rent. 
— Bowen  v.  Clemens  (Mich.)  U30. 

(B)  Actions. 

I  230.  In  an  action  for  rent,  held,  that  the 
tenant  to  avail  of  alleged  conditions  in  the 
lease  allowing  him  to  terminate  the  tenancy  at 
any  time,  must  allege  and  prove  the  conditions 
of  lease  permitting  its  termination  and  his  com- 
pliance therewith. — Kuhlman  T.  Wm.  J.  Lemp 
Brewing  Co.  (Neb.)  1083. 

i  231.  In  an  action  for  rent,  where  the  plain- 
tiff has  a  right  to  retake  possession  for  default 
by  the  lessee  without  the  re-entry  working  a  for- 
feiture of  the  rent,  a  prima  facie  case  for  the 
plaintiff  is  not  made  by  the  introduction  in  evi- 
dence of  the  lease,  without  further  testimony. — 
Yale  Realty  Co.  v.  Olney  (Minn.)  126  N.  W. 
025. 

X.   RENTING   ON   SHARES. 

Replevin  of  undivided  interest  in  crops  by  as- 
signee of  landlord,  see  Replevin,  $  4. 

Requests  for  instructions  in  action  for  conver- 
sion of  crops,  see  Trial,  §  256. 


LANDS. 

Conveyances,  see  Deeds ;   Vendor  and  Purchas- 
er. 
Mortgage,  see  Mortgages. 
Pablic  lands,  see  Public  Lands. 

LANGUAGE. 

Of  statute,  following  statutory  language  in  in- 
dictment or  information,  see  Indictment  and 
Information,  |  110. 

LAPSE. 

Of  legacy  or  devise,  see  Wills,  U  85S-8(>2. 

LARCENY. 

See  Embezzlement 

I.   OFFENSES   AND   BE8POX8IBIUTT 
THEREFOR. 

{  15.  Evidence  held  to'  show  that  a  clerk 
appropriating  goods  from  the  storemn  which  he 
was  employed  was  guilty  of  larccuy,  and  not 
of  embezzlement,  within  Cr.  Code,  I  121. — ^Aabel 
V.  State  (Neb.)  316. 


II.  PROSECUTION  ANB  PIHIZBH. 

MENT. 

(B)  Bvldeaee. 

f  55.     On  a  trial  for  larceny  by   procnrins 

merchandise  under  an  assumed  name,  proof 
required  on  the  part  of  the  state  determiiMd. — 
State  V.  Fleetwood  (Minn.)  485. 

{  55.  Evidence  held  to  show  defendant  gailty 
of  grand  larceny  in  the  second  degree  beyond  a 
reasonable  doubt.— State  v.  Fleetwood  (Minn.) 
485. 

LAST  CLEAR  CHANCE. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  {  83;  Street  Rail- 
roads, S  103. 

LATENT  DEFECTS. 

In  machinery,  appliances,  and  places  for  work 

as  affecting  assumption  of  risk  by  servant. 

see   Mp.ster  and   Servant,   {  219. 
In  machinery,  appliances,  and  places  for  work 

as  affecting  duty  of  master  to  warn  servant, 

see  Master  and  Servant,  {  155. 

LAW. 

C!onclu8lon8  of  law,  see  Trial,  H  395,  404. 

Due  process  of  law,  see  O>nstitutioaal  Law,  $S 
255-311. 

Ignorance  of  law^  as  defense  to  contempt  pro- 
ceedings, see  Contempt,  i  28. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  f  80. 

Questions  of  law  or  fact,  province  of  court 
and  jury,  see  Criminal  Law,  H  740,  747; 
Trial,  §§  136-14a 

Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal  see  Appeal  and  &- 
ror,  U  1097,  1089. 

LAWYERS. 

See  Attorney  and  Client. 

LEADING  QUESTIONS. 

On  examination  of  witnesses,  see  Witnesses,  t 
244. 

LEASL 

See  Landlord  and  Tenant. 

Admissibility  of  lease  in  evidence,  see  Eri- 
dence,  §  3i2. 

Distinguished  from  chattel  mortgage,  see  Chat- 
tel Mortgages.  {  7. 

Of  homestead  as  dedication,  see  Dedication,  i 
16. 

Of  railroads,  see  Railroads,  |  134. 

LEAVE  OF  COURT. 

To  amend  pleading,  °  see  Pleading,  |  237. 

LEGACIES. 

See  Wills. 

Charitable  bequests,  «ee  (Parities. 

Payment  or  delivery  in  distribution  of  estate. 

see   Executors    and    Administratora.    H  314. 

315. 

LEGACY  TAX. 

See  TazaUon,  U  856-«86M. 

LEGAL  NOTICE. 

See  Notice;    Process. 
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LEGAL  RESIDENCE 

Se«  Domicile. 

LEGISLATION. 

In  general,  see   Statutes. 

LEGISLATIVE  POWER. 

See  Constitntional  Law,  |i  60-63. 

Control  of  acta,  righta,  and  liabilities  of  mu- 
nicipal corpoiationa,  see  Municipal  Corpora- 
tions, i  64. 

LETTERS. 

Testamentary  or  of  admiuistration,  revocation, 
see  £<zecutors  and  Administrators,  {  32. 

LEVY. 

Of  assessment,  or  tax,  see  Municipal  Oorpora- 
tions,  li  408,  513;    Taxation,   |  301. 

LEX  LOCI. 

Ab  to  chattel  mortgage,  see  Chattd  Mortgages, 

i  101. 
As  to  tax  deeds,  see  Taxation,  |  754. 
Marriage,   see  Marriage,  |  3. 
Presumptions  as  to  laws  of  other  states,  see 

Evidence,  |  80. 

LIBEL  AND  SLANDER. 

X.  WORDS   AND   ACTS   ACTIOKABLE, 
AND   LIABIUTT  THEKEFOR. 

i  15.    Words  written  of  a  clergyman,  an  ap- 

Slicant  for  a  pulpit,  held  libelous  per  se,  within 
Lev.  Laws  1905,  {  4916.— Cole  v.  Millspaugh 
<Minn.)  626. 

S  19.  A  published  statement  made  in  the  al- 
ternative held  libelous  per  se. — Dennison  v. 
Daily  News  Pub.  Co.  (Neb.)  764. 

IV.  ACTIONS. 

(B)  Partiea,  Pr«llBainary  ProoeedfBB«, 
«BcI  Plcadlnc. 

I  80.  A  complaint  in  an  action  for  libel  held 
to  state  a  cause  of  action.— Cole  v.  Millspaugh 
<Mlnn.)  626. 

(B)  Trial,  Judirment,  and  Revleiv. 

i  124.  In  a  libel  action,  a  certain  charge  held 
not  objectionable  as  substituting  words  in  the 
alleged  libelous  statement.— Dpunison  v.  Daily 
News  Pub.  Co.  (Neb.)  764. 

LICENSES. 

Injuries  to  licensees,  see  Railroads,  i  282. 

I.  FOR  OOOtrPATIONS  AND  PRIVI- 
LEOES. 

Concurrent   exercise   of   power   by    state   and 

municipality,   see   Mimicipal   Corporations,   I 

502. 
Tiaws  relating  to  licenses  as  denial   of  equal 

protection  of  laws,  see  Constitutional  Law, 

S  230. 
Restraining  enforcement  of  void  ordinances,  see 

Injunction,  f  85. 
Sale  of  intoxicating   liquors,   see   Intoxicating 

Liquors,  ig  58,   101. 

i  6.  That  a  city  has  power  to  punish  by 
fine  or  to  regulate  the  milk  business  would  not 
authorize  it  to  require  a  license  of  milk  deal- 
ers.—Bear  v.  City  of  Cedar  Rapids  (Iowa)  324. 

6.    Code,   a  G06,   2.->22.   2524,   2525,  2526. 
\  and   Code   Supp.   1907,    §§   4999a22  and 


50^j  and  State  Board  of  Health  Bnle  21,  adopt- 
ed In  1007,  held  not  to  authorize  an  ordinance 
requiring  milk  dealers  to  take  out  a  license  after 
the  making  of  certain  tests.— Bear  v.  City  of 
Cedar  Rapids  (Iowa)  324. 

i  6.  Code,  g  680,  held  not  to  authorize  a  city 
to  enact  an  ordinance  requiring  licenses  of  milk 
dealers,  and  impose  penalties  for  selling  in  vio- 
lation of  the  ordinance.— Bear  v.  City  of  Cedar 
Rapids  (Iowa)  324. 

n.  nr  RESPEct  of  reax  prop. 

ERTT. 

Power  of  railroad  company  to  grant  license 
on  right  of  way,  see  Railroads,  |  73. 

i  51.  A  mandatory  injunction  will  lie  to  pro- 
tect a  license  over  the  land  of  another. — Robbins 
▼.  Archer  (Iowa)  986. 

i  58.  A  parol  license  acted  upon  by  the  ex- 
penditure of  money  and  labor  and  used  .for 
years  without  objection  held  irrevocable.— Arter- 
bum  V.  Beard  (Neb.)  379. 

LIENS. 

Discharge  of  bankrupt  as  affecting  liens,  see 

Bankruptcy,  |  433. 
Lien   statement   in    drainage   proceedings,    see 

Drains,  §  84. 

lAeiu  acquired  by  parUoular  rcmediet  or  pro- 
ceedings. 
See  Divorce,  §  256. 

Particular  clatiet  of  lient. 

See  Chattel  Mortgages,  g|  154.  155;  Mechan- 
ics' Liens;    Mortgages,  g  154. 

For  municipal  taxes,  see  Municipal  Corpora- 
tions, g  975. 

Of  attorney  for  compensation,  see  Attorney  and 
Client,  gg  176-190. 

Of  vendor  for  price  of  land,  see  Vendor  and 
Purchaser,  gg  273,  299. 

On  railroad  property,  see  Railroads,  g  159. 

LIFE  ESTATES. 

ConMruction  of  wills,  see  Wills,  g{  614-616. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Acquisition  of  easement  by  prescription,  sea 
Pmsoments,  g  8. 

Allowance  against  decedent's  estate  of  claims 
barred  by  limitations,  see  Executors  and  Ad- 
ministrators, g  213. 

Contract  limiting  time  to  sue  carrier  for  loss 
of  or  injury  to  goods,  see  Carriers,  g  180. 

Contract  limiting  time  to  sue  on  contracts  in 
general,    see    Contracts,   g   329. 

Elquity  following  statute  of  limitations,  see  Blq- 
uity,  g  87. 

In  OTOceedings  for  new  trial,  see  New  Trial,  g 

In  suit  to  confirm  or  try  tax  title,  see  Taxation, 

g  805. 
Laches,  see  Bquity,  g  87. 

I.   STATUTES   OF  I.IMITATION. 

(B)   Limitations   Applicable   to    Partlcniar 
Actions. 

§  22.  Mortgage  held  a  sealed  instnunent 
within  Code  Civ.  Proc.  g  58,  permitting  an  ac- 
tion on  such  an  instrument  any  time  within  20 
years.- Green  v.  Frick  (S.  D.)  579. 

g  23.  Evidence  heU  sufficient  to  show  that 
one  purchased  his  mother's  life  estate  in  land. 
— Mohn  V.  Mohn  (Iowa)  1127. 
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XL  OOMPITTATION   OF  PEBIOD  OF 
UMXTATION. 

(A)  AoenuU  o<  Rtsht  of  Action  or  D«- 

tenae. 

(  47.  Where  the  judgment  approving  an  ad- 
mtaiistrator's  final  report  including  a  fraudaleut 
credit  was  set  aside,  and  he  \\'as  ordered  to  ac- 
count therefor,  his  refusal  to  do  so  was  a  breach 
of  his  bond,  on  which  limitations  began  to  run 
from  the  date  of  his  refusal  to  comply  with  the 
order. — Taclcer  v.  Stewart  (Iowa)  183. 

I  51.  Under  clause  in  mortgage,  limitations 
held  to  run  against  all  the  notes  secured  upon 
default  In  payment  o£  the  first.— Green  t.  Frick 
(S.  D.)  679. 

(B)  Pertormaaoe  of  Condition,  Dentand, 
and  Notice. 

S  C5.  The  statute  of  limitations  held  to  ap- 
ply to  bar  a  recovery  though  an  accounting 
may  be  necessary,  if  ue  account  can  be  taken 
in  an  action  at  law  as  well  as  in  equity. — City 
of  Centerville  t.  Turner  County  (8.  D.)  603. 

(C)  Peraoaal   Dlsabllltlea   and   PrlvlleKes. 

S  72.  A  right  of  action  in  equity  to  vacate  a 
judgment  approving  the  final  report  of  an  ad- 
ministrator, on  the  ground  that  it  contains  a 
frandulent  credit,  /tela  to  accrue  at  once  in  fa- 
vor of  infant  beneficiaries,  and  under  Code,  % 
8468,  to  continue  tor  the  remainder  of  their 
minority  and  for  one  year  thereafter. — ^Tucker 
y.  Stewart  (Iowa)  188. 

(F)  Isnoraaee,  Miatalcc,  Traatt  Frand,  and 
Concealment  of  Canae  of  Action. 

i  103.  Where  a  county  retained  a  commis- 
sion for  collecting  a  city's  taxes  in  excess  of 
that  allowed  by  law,  held,  that  limitations  ran 
against  each  amount  so  retained  from  settle- 
ment with  the  city^  and  that  back  of  six  years 
the  statute  of  limitations  was  a  bar.— City  of 
Centerville  v.  Turner  County  (S.  D.)  605. 

I  103.  City  taxes  collected  by  a  county  are 
held  under  an  implied,  and  not  an  express, 
trust,  and  the  statute  of  limitations  apiilies  to 
bar  a  recovery  by  the  city  of  the  excess  com- 
mission retained  by  the  county  for  making  the 
collection. — City  of  Centerville  r.  Turner  Coun- 
ty (S.  D.)  6^. 

(B)  Commencement  of  Action  or  Other 

Proceeding. 

I  119.  An  action  against  a  nonresident  held 
not  commenced  until  the  completion  of  the 
service  by  publication. — Slater  v.  Roche  (Iowa) 
925. 

{  119.  An  action  to  subject  property  of  a 
nonresident  to  the  payment  of  a  foreign  judg- 
ment held  commenced,  within  the  statute  of  lim- 
itations, when  the  property  is  attached. — Slater 
V.  Roche  (Iowa)  925. 

IV.  OPERATION  AND  EFFECT  OF 
BAR  BT  I.IMITATION. 

I  167.  Foreclosure  by  a  vendor  of  contract 
of  sale  held  barred  as  to  installments,  action  to 
recover  on  which  is  barred. — Boynton  v.  Saling- 
er (Iowa)  369. 

i  167.  It  is  not  necessary  that  there  should 
be  an  express  covenant  in  a  mortgage  to  pay 
the  debt  secured  to  prevent  its  foreclosure  being 
barred  by  the  running  of  limitations  against  the 
indebtedness.— Green  v.  Frick  (S.  D.)  579. 

§  167.  Foreclosure  of  a  mortgage  held  not 
barred  by  the  running  of  limitations  against 
the  indebtedness.- Green  v.  Frick  (S.  D.)  579. 

{  170.  An  action  aided  by  attachment  against 
a  nonresident  on  a  foreign  judgment  held  in 
rem,  so  far  as  the  attachment  is  concerned,  and 
the  property  levied  on  may  be  subjected  to  the 
judgment,  though  a  personal  judgment  against 


the  nonresident  cannot  be  rendered  becanse  the 
action  was  not  commenced  in  time— Plater  r. 
Roche  (Iowa)  926. 

T.  PIiEADINO,  EVIDEHOE,  TRIAI., 
AND   REVIEW. 

f  189.  Where  the  complaint  in  a  suit  atta<i- 
ing  the  validity  of  an  annexation  of  territory 
to  a  city  was  dismissed  on  an  oral  demurrer 
which  did  not  raise  the  defense  of  limitations, 
the  court  should  permit  an  amendment  to  the 
cmnplaint  alleging  facts  in  avoidance  of  limita- 
tions.—Lutien  V.  City  of  Kewaunee  (Wis.)  682. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  goods,  see  Carriers,  {{ 
159,  180. 

Of  telegraph  or  telephone  company  for  negli- 
gence or  default  in  transmission  or  delivery 
of  message,  see  Telegraphs  and  Telephones, 
{  54. 

LINSEED  OIL 

Regulation  of  sale  as  denial  of  property  tights, 
see  Constitutional   Law,   {  87. 

LIQUIDATION. 

In  general,  see  Bankruptcy. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abate- 
ment, see  Abatement  and  Revival,  {  6. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  {  230. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads, §§  411-441. 

LOANS. 

See  Pawnbrokers. 
Usurious  loans,  see  Usury. 

LOCAL  ACTIONS. 

See  Venue,  i  17. 

LOCAL  ASSESSMENTS. 

See  Drains.  |i  70-91 ;  Municipal  Corporations, 
§S  408,  613. 

LOCAL  LAWS. 

See    Statutes,   |   93. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intozicatinc 
Ldquors,  f  27. 

LOCATION. 

Of  lines  of  land  conveyed,  see  Boundaries,  |  & 

LODGING  HOUSES. 

See  Innkeepers. 

LOOKOUTS. 

On  street  cars,  see  Street  Railroads,  |  8L 
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LOSS. 

Causes  of  loss  within  insurance  policy,  see  In> 

surauce,  {{  446,  457. 
Of  goods  by  carrier,  see  Carriers,  f|  108-134. 

LOTTERIES. 

X.  BEOtrXATION  AND  FROHIBITION. 

I  2.  Laws  1909,  c.  142  (Rev.  Laws  Supp. 
1909,  K  5170-5  to  5170--8),  relating  to  trading 
Etamps,  held  a  valid  exercise  of  the  police  pow- 
er in  so  far  as  it  prohibits  the  issuance  of  trad- 
ing stamps  to  be  redeemed  in  merchandise  in 
any  manner  depending  on  chance. — State  t. 
Sperry-Hutchinson  Co.  (BUnn.)  120. 

H.  IiOTTEBT  FRAKCHISES,  OON. 

TBAOTS,  Ain)   TRANS. 

ACTIONS. 

f  14.  The  system  of  issuing  trading  stamps 
by  a  company  held  not  to  involve  the  element  of 
chance,  80  as  to  be  violative  of  Lews  1909,  c.  142 
(Rev.  Laws  Supp.  1909,  §|  5170—5  to  5170— 
8). — State  V.  Sperry-Hutchinson  Co.  (Minn.) 
120. 

LOW-WATER  MARK. 

Ownership  and  rights  in  land  between  high  and 
low  water  marks,  see  Navigable  Waters,  {  36. 

LUNATICS. 

See  Insane  Persona. 

MACHINERY. 

Dangerons  machinery,  liability  of  master  for 
injuries  to  servant,  see  Master  and  Servant, 
S{  101-111,  235. 

MAGISTRATES. 

See  Jnstices  of  the  Peace. 

MALICE. 

Instructions,  see  Criminal  Law,  |  772. 

MALICIOUS  PROSECUTION. 

n.   WANT  OF  PROBABI.E  CAUSE. 

S  21.  One  in  instituting  a  criminal  prosecu- 
tion acting  on  advice  of  attorney  held  immune 
from  liability  for  malicious  prosecution. — Top- 
olewski  y.  Plankinton  Packing  Co.  (Wis.)  654. 

i  21.  Attorney  consulted  need  not  necessari- 
ly be  public  prosecutor,  and  a  full  and  fair 
statement  of  all  the  facts  does  not  call  for  facts 
reasonably  discoverable. — Topolewski  y.  Plank- 
inton Packing  Co.  (Wis.)  554. 

i  21.  Person  commencing  a  prosecution  on 
advice  of  attorney  which  proves  wrong  does 
not  act  in  bad  faith  because  of  a  presumption 
that  every  one  knows  the  law. — Topolewski  v. 
Plankinton  Packing  Co.  (Wis.)  554. 

i  24.  The  fraud  which  will  take  a  jndgment 
of  conviction  out  of  the  rule  rendering  it  prob- 
able cause  is  fraud  extrinsic,  not  in  respect  to 
matters  litigated  and  passed  upon  at  the  trial. 
— Topolewsu  V.  Plankinton  Packing  Co.  (Wis.) 
554. 

{  24.  Where  a  criminal  prosecution  results 
in  conviction  and  judgment  without  collateral 
fraud,  the  judgment  is  probable  cause,  though 
it  be  reversed  on  appeal.— Topolewski  v.  Plank- 
inton Packing  Co.  (Wis.)  554. 


MALPRACTICE. 


By  physician  or  surgeon, 
Surgeons,  |  15. 


see  Physicians  and 


MANDAMUS. 

I.  NATURE  ANP  GROUNDS  IN  OEN- 
ERAX. 

S  1.  A  mandamus  proceeding  in  Nebraska  is 
an  action  at  law. — State  v.  Farrington  (Neb.) 
91. 

g  3.  Mandamus  field  to  lie  by  a  county  to 
compel  the  county  auditor  to  file  a  lien  state- 
ment, necessary  to  perfect  the  county's  lien  for 
money  expended  on  a  drainage  improvement. — 
State  V.  Johnson  (Minn.)  479. 

S  4.  An  order  extending  the  time  of  payment, 
which  by  its  terms  stands  as  a  supplemental  de- 
cree, is  a  final  order,  f^nd  reviewable  only  by 
appeal. — Homing  v.  Kendrick  (Mich.)   650. 

f  12.  Mandamus  will  not  lie  to  enforce  an  il- 
legal claim. — Edwards  t.  Auditor  Genera! 
(Mich.)  853. 

n.   SUBJECTS  AND  PURPOSES  OF 
REUEF. 

CB)   Acta    and   Proeeeillitars   of   PvliIIe   Ofll- 
eers  and  Boards  and  Mnnicipalltles. 

KSect    of    previous    decisions    of    courts,    see 
Courts,  I  89. 

I  63.  Duty  of  completing  work,  imposed  up- 
on an  officer  who'  left  it  unperformed,  held  to 
devolve  upon  his  successor,  who  may  be  com- 

Selled   by  mandamus  to  perform  it— State   v. 
ohnson  (Minn.)  479. 

S  77.  Title  to  an  office  cannot  be  tried  by 
mandamus. — State  v.  Quinn  (Neb.)  388. 

I  77.  Mandamus  held  to  lie  to  compel  an 
officer  whose  term  has  expired  to  deliver  to  his 

successor  the  books,  papers,  etc.,  belonging  to 
the  office,  and  possession  of  the  office  room. — 
State  V.  Quinn  (Neb.)  388. 

m.  JURISDICTION,      PROCEEDINGS, 
AND   RELIEF. 

Service  of  process  on  insurance  commissioner, 
see  Insurance,  §  26. 

i  151.  In  mandamus  to  compel  a  county  au- 
ditor to  file  a  lien  statement  under  the  drain- 
age statute  after  the  time  limited  therefor,  the 
owners  of  the  land  affected  are  pn^ter  parties 
respondent. — State  v.  Johnson  (Minn.)  479. 

S  151.  All  persons  having  a  special  interest 
in  the  subject-matter  are  proper  parties  re- 
spondent in  mandamus.— State  v.  Johnson 
(Minn.)  479. 

J  160.  An  order  for  service  of  a  writ  of 
mandamus  held  a  sufficient  compliance  with 
Rev.  Laws  1905,  g  4500,  as  amended  by  Laws 
1900,  c.  408.— State  v.  Brotherhood  of  Ameri- 
can Yeomen  (Minn.)  404. 

g  160.  An  order  of  court  directing  service  of 
an  alternative  writ  of  mandamus  Aeld  not  in- 
sufficient, as  not  allowing  respondent  30  days 
in  which  to  answer,  as  provided  by  Laws  1907, 
c.  345,  §  19. — State  v.  Brotherhood  of  Ameri- 
can Yeomen  (Minn.)  404. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  other 

proceeding  for  review,  see  Appeal  and  Error, 

gg  1198-1210. 
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MANUFACTURES. 

Reealation  of,  as  regulation  of  commerce,  see 

Commerce,  f  60. 
Taxation  of  manufactories  and  manufacturing 

companies,  see  Taxation,  i  239. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARK. 

See  Trade-MarlcB  and  Trade-Names. 

MARKET  VALUE 

Of  property,  opinion  evidence,  see  Evidence,  S 

488. 
Of  property,  relevancy  of  evidence,  see  Evidence, 

I  113. 

MARRIAGE. 

See  Bigamy ;  Divorce ;  Husband  and  Wife. 
Proof  of  marriage  in  prosecution  for  adultery, 

see  Adultery,  |  1. 
Right  to  marry  after  divorce,  see  Divorce,  {  320. 

{  3.  A  marriage  valid  where  celebrated  with- 
out the  state  is  valid  in  Nebraska,  though  such 
a  marriage  be  prohibited  there^  under  Cobbey's 
Ann.  St.  1907,  §  6316.— State  v.  Hand  (Neb.) 
1002. 

MARRIAGE  SETTLEMENTS. 

In  fraud  of  creditors,  see  Fraudulent  Conveyan- 
ces, |  94. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

I  3.  A  junior  mortgagee  in  the  mortgage 
covering  nonhomestead  property  held  not  en- 
titled to  compel  the  senior  mortgagee  in  a  mort- 
gage covering  the  homestead  and  ot])»r  -  prop- 
erty to  resort  first  to  the  homestead. — Bnnlters' 
Lite  Asa'n  t.  E<ngeIson  (Iowa)  951. 

MASSES. 

Gifts  for  prayers  or  masses,  see  Charities.  §8 
IC,  22. 

MASTER  AND  SERVANT. 

Declarations   by    employ^  as   evidence   against 
employer,  see  Evidence,  §  242. 

I.  THE  KELATI01I. 

(C)  Termination   and   DlscliarKe. 

Termination  of  agency,  see  Principal  and  Agent, 
«41. 

f  31.  A  .contract  employing  one  as  a  mana- 
ger of  a  sales  department  is  violated  by  the 
master  in  reducing  the  servant  to  a  sales  clerk. 
— Cooper  V.  Stronge  &  Warner  Co.  (Minn.)  541. 

f  42.  The  phrase  "other  employment"  con- 
strued.— Cooper  V.  Stronge  &  Warner  Co. 
(Minn.)  541. 

m.  MASTER'S    UABII.ITT    FOB    HT- 
JURIES  TO  SERVANT. 

Statutory  actions  fur  dcatli,  see  Death,  {§  19,  64. 


<A)  Nntvre  and  Bxtent  In  General. 

I  90.  A  master  is  bound  to  use  reasonable 
care  to  protect  a  servant  from  injury. — Win- 
slow  V.  Commercial  Bldg.  Co.  (Iowa)  173. 

f  93.  While  an  employer  may  employ  con- 
tractors to  do  the  work  which  the  law  requires 
of  him,  he  cannot  delegate  to  them  the  exercise 
of  that  care  which  the  law  imposes  npon  him 
personally. — Winslow  v.  Commercial  Bldg.  Co. 
(Iowa)  173. 

(B)  Tool*,   Maehlnerr,  Appllaneea,  and 
Places  for  Work. 

{{  101,  102.  It  is  a  master's  duty  to  provide 
a  servant  acting  within  the  scope  of  bis  em- 
ployment with  a  safe  place  to  work.— Bayles  t. 
Savery  Hotel  Co.  (Iowa)  808. 

li  101,  102.  A  master  using  dangerous  ma- 
chinery is  bound  to  exercise  reasonable  care  to 
maintain  it  in  a  reasonably  safe  condition. — 
Deary  v.  Hecla  Co.  (Mich.)  846. 

SI  101,  102.  An  employer  must  provide  a 
reasonably  safe  place  to  work  and  reasonably 
safe  appliances  to  work  with,  and  he  is  liable 
for  the  proximate  consequences  to  the  servant 
from  omission  so  to  do.— Massy  v.  Milwaukee 
Electric  Ry.  &  Light  Co.  (Wis.)  544. 

{  107.  The  liability  of  the  master  for  failure 
to  furnish  the  servant  a  reasonably  safe  place 
for  work  refers  to  those  dangers  which  inliere 
in  the  place,  as  distinguished  from  thoee  aris- 
ing in  a  place  merely  by  the  negligence  of  a 
fellow  servant.— Galloway  v.  J.  W.  Turner 
Improvement  Co.  (Iowa)  1033. 

{  107.  A  master  is  under  no  dnty  to  provide 
a  safe  place  to  work  where  the  dangers  from 
the  place  of  woA  arise  from  the  changing  con- 
ditions in  the  progress  of  the  work.— Dunn  v. 
Great  Lakes  Dredge  &  Dock  Co.  (Mich.)  833. 

f  108.  Failure  to  equip  a  ripsaw  with  a 
divider  which  would  have  effectually  prevented 
plaintiff's  injury  held  a  violation  of  Code  Supp^ 
1907,  §  49!)9a2,  and  therefore  negligencp  per 
se.— Obenchain  v. 'Harris  &  Cole  Bros.  (Iowa) 
960. 

S  108.  In  an  action  for  injuries  to  an  em- 
ploye in  an  elevator  in  attempting  to  shift  a 
belt  on  a  pulley  with  his  hands,  it  was  error  to 
refuse  to  instruct  that  it  was  the  duty  of  de- 
fendant, if  practicable,  to  have  furnished  belt 
shifters.— Sorseleil  v.  Red  Lake  Falls  Milling 
Co.  (Minn.)  903. 

§  108.  The  term  "workshop."  as  defined  hy 
Laws  lfi07,  c.  356,  §  2  (Rev.  Laws  Snpp.  1900. 
S  1797—3),  includes  a  grain  elevator.— Sorseleil 
V.  Red  Lake  Falls  MiUing  Co.  (Minn.)  903. 

S  108.  Rev.  Laws  1905.  {  1814.  requiring  the 
owner  of  any  factory,  mill,  or  workshop  to  fur- 
nish  belt  shifters,  if  practicable,  applies  to  tlie 
owners  of  grain  elevators. — Sorseleil  v.  Red 
Lake  Falls  MilUng  Co.  (Minn.)  903. 

S  111.  Comp.  Laws,  I  5511,  held  to_  impose 
an  absolute  duty  on  railroads  to  equip  their 
cars  with  safety  coupling  devices;  and  the  t*^t 
is  whether  cars  can  be  coupled  and  uncoupled 
by  the  use  of  the  device  provided.— Wight  v. 
Michigan  Cept.  R.  Co.  (Mich.)  414. 

(D)  WarninK  and  InatraeMnc  Sermnt. 

I  l.W.  Defendant,  operating  a  sewer  trench 
machine,  held  pot  to  owe  plaintiff,  an  ex- 
perienced man,  the  duty  of  warning  him  that 
the  engineer,  a  fellow  servant,  in  charge  of  the 
machine  might,  through  negliKenre,  start  the 
machine  without  a  signal. — Galloway  v.  J.  W. 
Turner  Improvement  Co.  (Iowa)  1033. 

S  150.  The  employer  was  liable  for  injnrieo 
caused  by  the  nonperformance  of  his  foreman's 
duty  to  warn  his  servant  of  the  dangers  of  doin( 
work  in  a  certain  manner;    the  foreman  being 
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a  vice  prinei{>al  as  to  sach  da^.— Asbcmft  ▼. 
Davenport  LocomotiTe  Works  (Iowa)  1111. 

{  1S3.  An  employer  held  bound  to  warn  an 
tnezperieneed  servant  of  the  danger  in  doing 
certain  worl(.— Ashcratt  ▼.  Davenport  Locomo- 
tive Worts  (Iowa)  lllL 

f  155.  It  is  a  master's  dnt;  to  warn  a  serv- 
ant of  Icnown  hidden  dangers. — Bayles  v.  Saverjr 
Hotel  Co.  (Iowa)  808. 

i  155.  The  duty  of  the  master  to  warn  a 
servant  ordinarily  relates  only  to  those  non- 
obvious  dangers  which  are  not  known  to  the 
servant  and  which  are  or  ought  to  be  known, 
to  the  master.— Galloway  v.  J.  W.  Turner  Im- 
provement Co.  (Iowa)  103S. 

I  157.  Warning  of  the  ripsaw  (^erator 
aninst  the  liabilftr  of  the  saw  "kicking  back" 
did  not  constitute  a  warning  of  the  danger  re- 
sulting from  a  board  teing  thrown  forward  and 
backward  bringing  his  band  in  contact  with 
the  saw.— Obenchain  v.  Harris  &  0>le  Bros. 
(Iowa)  960. 

I  157.  Where  the  only  warning  a  foreman 
could  have  given  an  employs  was  that  which  he 
already  had,  the  foreman's  failure  to  warn  him 
of  the  danger  held  not  negligence.— Dnnn  v. 
Great  Lakes  Dredge  &  Dock  Co.  (Mich.)  83S. 

(B)  Fellow  Serranta. 

I  177.  A  servant's  foreman  in  unloading  iron 
plate  being  his  fellow  servant  in  doing  the 
actual  work  of  unloading  and  selecting  and 
using  clampa  for  that  purpose,  the  employer 
was  not  liable  for  such  foreman  s  negligence  In 
doing  such  work.— Ashcraft  T.  Davenport  Loco- 
motive Works  (Iowa)  lllL 

I  177.  A  master  Is  not  liable  for  negligence 
of  a  feilow  servant  in  the  common  employ- 
ment.—Massy  V.  Milwaukee  Electric  Ry.  ft 
Light  Co.  (Wis.)  644. 

.  I  185k  Negligence  of  a  fellow  servant  in  re- 
pairing a  machine  so  as  to  make  the  same  rea- 
sonably safe  held  the  negligence  of  the  master. — 
Deary  v.  Hecla  Co.  (Mich.)  846. 

I  185.  A  distinct  and  independent  employ^ 
to  whom  is  delegated  the  duty  to  disconnect 
and  make  safe  electric  wires  on  which  others 
must  work  is  ordinarily  a  vice  principal,  and 
not  a  fellow  servant  with  the  linemen  and  oth- 
er like  workmen.— Massy  v.  Milwaukee  Electric 
Ry.  ft  Light  Co.  (Wis.)  544. 

I  189.  AuthoritT  to  hire  and  discbarge  men, 
though  not  a  criterion  of  vice-principalship, 
is  a  proper  circumstance  bearing  on  that  ques- 
tion.—Bayles  V.  Savery  Hotel  Co.  (Iowa)  808. 

I  190.  The  negligence  of  one  employed  as 
general  manager  in  charge  of  the  business  at  a 
warehouse  in  starting  a  freight  elevator  held 
the  negligence  of  a  fellow  servant— Helgeson 
T.  E.  B.  Higley  Co.  (Iowa)  769. 

S  190.  An  employes  foreman  held  a  fellow 
servant  in  doing  certain  work  and  selecting  and 
using  appliances  therefor,  but  a  vice  principal 
for  the  purpose  of  warning  plaintiff  of  the  dan- 
fer  of  doing  the  work. — Ashcraft  r.  Davenport 
Locomotive  Works  (Iowa)  llll. 

(¥•)  Risks  Aasnated  by  Servant. 

I  213.  An  employ^  in  a  foundry  held  to  as- 
sume the  risk  of  moving  by  meana  of  a  crane  a 
large  cope.— Kraczek  v.  Falk  Co.  (Wis.)  30. 

I  218.  An  employe  in  a  foundry  held  to  as- 
sume the  risk  of  moving  a  crane  without  Big- 
nals.— Kracsek  v,  Falk  Go.  (Wis.)  30. 

{  210.  The  likelihood  of  human  infirmity  in 
bis  fellow  workmen  is  one  of  the  risks  assumed 
by  an  employ&— Massy  v.  Milwaukee  Electric 
Ry.  ft  Light  Co.  (Wis.)  544. 


I  217.  A  servant  did  not  assume  the  risk  of 
injuries  by  a  defect  in  a  machine  of  which  be 
had  no  knowledge,  and  the  existence  of  which 
he  had  no  reason  to  suspect. — Deary  v.  Hecla 
Co.  (Mich.)  846. 

I  217.  An  emplovi  assumes  the  ordinary  risks 
of  the  business  which  he  knows,  or,  as  an  ordi- 
narily careful  and  intelligent  man,  ought  to 
anticipate.— Massy  v.  (Milwaukee  Electric  Ry. 
ft  Light  Co.  (Wis.)  544. 

{  218.  A  minor  employe,  at  least  if  he  has 
reached  the  age  when  he  may  be  lawfully  em- 
ployed, assumes  the  risks  resulting  from  open 
and  ODvious  dangers.- Schumacher  v.  Tuttle 
Press  Co.  (Wis.)  46. 

i  218.  General  rale  stated  as  to  the  assump- 
tion of  risks  as  to  dangerous  agencies  by  an  in- 
experienced minor  employ^. — Schumacher  v.  Tut- 
tle Press  Co.  (Wis.)  46. 

{  219.  An  employ^  injured  by  a  rode  falling 
on  him  from  a  steam  shovel  dipper  while  he 
was  working  on  pipes  near  the  car  into  which 
rock  was  being  loaded,  held  to  have  assumed 
the  risk  of  injurr  from  such  cause  so  as  to 
l>ar  a  recovery. — Dunn  v.  Great  Lakes  Dredge 
ft  Dock  Co.  (Mich.)  833.  . 

(G)  CtakiTfhmtmrr  IlevU*e>ee  •!  Serraat.   ' 

I  285.  A  servant  injured  by  a  defect  in  a  ma- 
chine held  not  negligent  for  failure  to  dis- 
cover the  defect— Deary  v.  Hecla  Co.  (Mich.) 
846. 

{  238.  Where  there  is  a  comparatively  safe 
and  a  more  dangerous  way  of  discharging  a 
duty,  it  is  negligence  for  the  servant  to  select 
the  more  dangerous. — ^Wight  v.  Michigan  Cent 
B.  Co.  (Mich.)  414. 

i  240.  A  brakeman  injured  while  attempt- 
ing to  uncouple  cars  held  guilty  of  contributory 
negligence  as  a  matter  of  law. — Wight  v.  Mich- 
igan Cent.  B.  Co.  (Mich.)  41i. 

(H)  AetloBs. 

Presumptions  on  appeal,  see  Appeal  and  BnoK 
i  930. 

S  262.  In  an  action  for  Injuries  to  a  servant, 
an  allegation  of  assumed  risk  held  not  to  al- 
lege that  plaintiff  assumed  the  risk  of  perils 
created  or  enhanced  by  defendant's  negligence. 
—Obenchain  t.  Harris  ft  Cole  Bros.  (Iowa) 
960. 

g  265.  The  fact  that  an  employe  was  Injured 
while  unloading  goods  from  a  freight  elevator 
caused  by  the  sudden  starting  thereof  held  not 
to  raise  a  presumption  of  the  master's  negli- 

fepce.— Helgeson  v.  E.  B.   Higley  Co.  (Iowa) 
68. 

I  266.  The  doctrine  of  res  ipsa  loquitur  heU 
not  to  apply  to  make  the  master  liable  for  In- 
juries by  the  falling  npon  plaintiff  of  a  pleee 
of  Iron  plate  being  raised  by  means  of  a  ciamp 
attached  thereto  by  the  damp  coming  loose. — 
Ashcraft  v.  Davenport  Locomotive  Works 
(Iowa)  1111. 

i  266.  The  burden  Is  upon  the  servant  in  an 
action  tor  injuries  to  show  that  the  defect  in 
the  appliance  proximatelv  caused  the  injury  in 
addition  to  showing  a  defect  for  which  the  mas- 
ter was  lesponsible.- Ashcraft  v.  Davenport 
Locomotive  Works  (Iowa)  1111. 

{  265.  In  an  action  for  Injuries  to  a  minor 
employe  whose  hand  was  crushed  in  a  rotair 
press,  be  had  the  burden  of  showing  that  defend- 
ant by  ordinary  care  ought  to  have  seen  the  rolls 
might  probably  injure  him,  and  to  have  known 
he  should  be  warned,  and  that  defendant  did  not 
sufficiently  warn  him  of  the  danger. — Schumadi- 
er  V.  Tuttle  Press  Co.  (Wis.)  46. 
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i  270.  In  an  action  for  injuriea  to  an  Inex- 
perienced servant  while  unloading  iton  plates 
from  a  car  by  a  clamp  attached  thereto  in  order 
to  raise  the  plate  coming  loose  and  letting  it 
fall  upon  plaintiff,  testimony  held  admissible  to 
show  defendant's  knowledge  of  the  danger  in 
using  the  clamps,  and  its  duty  to  warn  plaintiff 
thereof.— Ashcraft  v.  Davenport  Locomotive 
Works  (Iowa)  1111. 

'  {  276.  A  servant  does  not  make  out  a  cause 
of  action  for  injuries  b;r  defective  appliances  by 
merely  showing  a  possibility  that  the  accident 
happened  from  that  cause,  it  the  facts  are  clear- 
ly consistent  with  the  theory  that  the  accident 
resulted  from  some  other  cause. — Ashcraft  v. 
Davenport  Locomotive  Works  (Iowa)  1111. 

I  276.  In  an  action  for  injuries  to  a  serv- 
ant, evidence  held  to  sustain  a  verdict  that  the 
proximate  cause  was  negligence  of  the  master. — 
Dougherty  v.  Minneapolis  Steel  &  Machinery  Co. 
(Minn.)  136 

i  276.  In  an  action  for  injury  to  an  employ^, 
evidence  held  not  so  clearly  agaluat  the  verdict 
for  plaintiff  as  to  justify  reversal  of  an  order 
denying  a  new  trial. — Stnelpnagel  v.  Paper,  Cal- 
menson  &  Go.  (Minn.)  281. 

{  276.  Evidence  held  to  show  that  the  proxi- 
mate cause  of  the  injury  to  a  chainman  in  a 
foundry  was  the  negligence  of  a  fellow  servant. 
— Kracsek  v.  Falk  Co.  (Wis.)  30. 

I  278.  In  an  action  for  injuries  to  a  servant 
caused  b,v  the  sudden  starting  of  a  freight  ele- 
vator, evidence  held  not  to  justify  a  finding  that 
the  general  manager  of  the  employer  negligently 
started  the  elevator.— Helgeson  v.  £1.  B.  Higley 
Co.  (Iowa)  769. 

$  278.  In  a  servant's  action  for  injuries 
while  working  about  a  sewer  digging  machine, 
evidence  held  not  to  show  a  violation  of  the 
master's  duty  to  furnish  a  reasonably  safe  place 
for  work.— Galloway  v.  J.  W.  Turner  Improve- 
ment Co.  (Iowa)  1033. 

S  278.  In  an  action  for  injuries  to  a  servant 
while  unloading  iron  plates  from  a  car  by  the 
clamp  attached  to  a  plate  by  which  it  was  rais- 
ed coming  loose  and  letting  it  fall  upon  plaintiff, 
evidence  held  not  to  show  that  the  ciamp  was 
defective. — Ashcraft  t.  Davenport  Locomotive 
Works  (Iowa)  1111. 

I  2S0.  The  evidence  was  sufficient  to  sustain 
the  jury  in  finding  that  respondent  did  not  as- 
sume the  risks  attending  the  work  in  which  he 
was  engaged. — Dougherty  v.  Minneapolis  Steel 
&  Machinery  0>.  (Minn.)  136. 

{  281.  The  evidence  was  sufficient  to  sustain 
the  jury  in  finding  that  respondent  was  not 
guilty  of  contributory  negligence. — ^Dougherty  v. 
Minneapolis  Steel  &  Machinery  Co.  (Minn.)  136. 

{  284.  In  an  action  for  injuries  to  a  serv- 
ant, whether  the  work  he  vraa  engaged  in  at 
the-  time  of  his  injury  was  within  the  scope  of 
his  employment  held  on  the  evidence  for  the 
jury.- Bayles  v.  Savery  Hotel  Co.  (Iowa)  808. 

I  286.  Certain  evidence  in  an  action  for  in- 
jury to  a  servant  held  not  to  warrant  sub- 
mission  of  a  certain  issue  of  negligence. — Butler 
T.  Olobe  Plumbing  &  Heating  Co.  (Iowa)  954. 

f  286.  Whether  a  ripsaw  plaintiff  was  em- 
ployed to  operate  could  have  been  practically 
equipped  with  a  divider  held  for  the  jury. — 
Obenchaitt  v.  Harris  &  Cole  Bros.  (Iowa)  960. 

I  286.  Where  the  testimony  in  a  servant's 
injury  action  conflicted  as  to  whether  the  em- 

Sloyer  warned  an  inexperienced  servant  of  the 
anger  in  doing  certain  work,  the  question  of 
whether  he  was  warned  was  for  the  jury. — Ash- 
craft T.  Davenport  Locomotive  Works  (Iowa) 
1111. 

I  286.  In  an  action  for  the  death  of  an  em- 
ploy6  by  coming  in  contact  with  dangerous  ma- 


chinery, the  aoMtion  of  defeadant'*  BMllgenc* 

was  properly  submitted  to  the  jury.— FetersoQ 
V.  Merchants'  Elevator  Co.  (Minn.)  534. 

?286.  In  an  action  for  death  of  an  employe, 
dence  held  to  present  a  question  for  the  jury 
whether  the  place  or  appliairces  furnished  de- 
cedent were  rendered  not  reasonably  safe  by  a 
failure  to  discharge  the  master's  duty  entrusted 
to  another  employ<^. — Massy  v.  Milwaukee  £lec- 
tric  Ry.  &  Light  Co.  (Wis.)  544. 

i  287.  In  an  action  for  death  of  an  employ^, 
evidence  held  to  present  a  question  for  the  jury 
whether  emploj-g  was  a  fellow  servant  with  de- 
cedent—Massy v.  Milwaukee  Electric  Ry.  & 
Light  Co.  (Wis.)  544. 

I  288.  In  an  action  for  the  death  of  an  em- 
ploy£  by  coming  in  contact  with  dangerous  ma- 
chinery, the  question  of  assumption  of  risk  waa 
Sropeny  submitted  to  the  jury. — Peteiaoa  v. 
Eerchants'  Elevator  Co.  (iMinn.)  534. 

§  288.  In  an  action  for  injuries  to  a  minor 
employ^  whose  hand  was  cnished  in  a  rotary 
printing  press,  at  which  he  was  at  work,  evi- 
dence held  to  present  a  question  for  the  jury  aa 
to  his  assumption  of  risks  resulting  from  open 
and  obvious  dangers. — Schumacher  t.  Tattle 
Press  Co.  (Wis.)  48. 

I  289.  In  an  action  for  injaries  to  a  serv- 
ant, plaintiff  held  not  negligent  •■  a  matter  of 
law.— Bayles  r.  Savery  Hotel  Co.  (Iowa)  808. 

S  289.  In  an  action  for  injuries  to  a  aerrant 
while  operating  a  ripsaw,  whether  plaintiff  was 
negligent  held  for  the  jury. — Obenchaiii  t. 
Hams  &  Cole  Bros.  (Iowa)  960. 

{  289.  In  an  action  for  the  death  of  an 
employ^  by  coming  in  contact  with  dan^erons 
machinery,  the  question  of  the  employe's  con- 
tributory negligence  was  properly  submitted  to 
the  jury.— Peterson  t.  Merchants'  Elevator  Co. 
(Minn.)  534. 

i  281.  In  an  action  for  injnries  to  a  servant 
while  unloading  iron  plates  from  a  car  by  a 
clamp  attached  to  a  plate  to  raise  it  coining 
loose  and  letting  it  fall  upon  plaintiff,  an  in- 
struction held  erroneous  as  making  defendant 
liable  for  the  manner  in  which  the  damps  were 
used  by  plaintiff's  co-employfe.— Ashcraft  r. 
Davenport  Locomotive  Works  (Iowa)  1111. 

f  291.  In  aa  action  for  injuries  to  an  em- 
ploye held,  that  an  instruction  was  erroneons  as 
to  the  burden  of  proof. — Schumacher  t.  Tuttia 
Press  Co.  (Wis.)  46. 

i  294.  In  an  action  for  injnries  to  a  servant. 
an  instruction  on  vice  principal,  requiring  that 
the  latter  mnst  have  authority  to  hire  and  dis- 
charge men,  and  direct  what  work  they  should 
do,  and  where  and  bow  they  should  work,  held 
erroneous  only  in  that  it  imposed  an  undue  bur- 
den on  plaintiff.— Bayles  v.  Savery  Hotel  Co. 
(Iowa)  808. 

{  296.  In  an  action  for  Injaries  to  a  brake- 
man  while  attempting  to  nncouple  cars,  an 
instruction  Aeld  erroneous  on  the  issue  of  con- 
tributory negligence.— Wight  v.  Michigan  Cent. 
B.  Co.  (Mich.)  414. 

i  297.  In  an  action  for  personal  injurieo  to 
a  servant  from  a  steel  box  falling  upon  him 
while  helping  unload  it  from  a  tmck,  the  an- 
swer to  a  special  question  held  not  inconsist- 
ent with  the  general  verdict  for  plaintiff.— Mai- 
kowski  V.  CMS  (Bfich.)  199. 

rv.  X.IABIUTIE8   FOK  INJITKIEa   TO 
THIRD  PEBSOm. 

Liability  of  municipal  corporations  for  torts  of 
officers  and  employes,  see  Municipal  Corpora- 
tions,  H  751.  752. 

(A)  Aots  or  OnUsstoBS  of  •erraat. 

I  304.    Owner  of  automobile  kM  liable  for 

injuries  to  a  team,  if  the  driver  thereof  was  ia 
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clii«  care  and  the  drlrer  of  the  automobile  was 
negligent.— Thomas  t.  Annitage  (Miim.)  735. 

(B)  'Work  of  IndepeBdent  Contraetor. 

Lilability  of  independent  contractor  for  negli- 
gence, aee  Negligence,  {  S6. 

Liiability  of  municipality  for  injuries  by  inde- 
pendent contractors  on  public  works,  see  Mu- 
nicipal Corporations,  i  761. 

MATERIALS. 

Liens  on  real  property  for  materials  tarnished, 
see  Mechanics'  Liens. 

MAXIMS. 

Of  equity,  see  Equity,  |  06. 

MEASURE  OF  DAMAGES. 

8ee  Damages,  H  112-117. 

For  death  caused  by  sale  of  liquor,  see  Intoxi- 
cating Liquors,  i  312. 

For  delay  in  transportation  of  goods,  see  Car- 
riers, I  105. 

For  fraud,  see  Fraud,  $  58. 

For  unlawful  mining  of  coal,  see  Mines  and 
Minerals,  |  51. 

MECHANICS'  LIENS. 

liiens  on  railroad  property  for  Ial>or  and  sup- 
plies, see  Railroads,  |  1^. 

I.   RATUBE,  GROUNDS.  AXD  SUB- 
JXOT-KATTER  Of  dENERAI.. 

I  6.  Statutes  providing  for  mechanics'  and  la- 
borers' liens  are  remedial  enactments,  and  should 
be  liberally  construed. — Owen  t.  Cox  (Neb.)  608. 

H.  BIGHT  TO  TXEK. 

<B)   Serrlees  Rendered  and  Materials  Far- 
alalied. 

I  48.  Materialman  held  to  have  no  lien  for 
glass  broken  before  any  attempt  to  use  it  in 
the  building.— Pittsburg  Plate  Glass  Co.  t. 
Leary  (S.  D.)  271, 

(C)  Agreement  or  Consent  of  Owner. 

f  57.  Owner  of  real  estate,  under  Rev.  Codes 
1SM)5,  i  tt248,  on  whose  interest  a  mechanic's 
lien  will  attach,  defined.— Johnson  v.  Soliday 
(N.  D.)  99. 

i  61.  A  mechanic's  lien  in  favor  of  a  prin- 
cipal contractor  held  to  grrow  out  of  the  con- 
tractual relations  between  him  and  the  owner 
for  the  purpose  of  securing  debts  thereunder, 
under  Comp.  St.  1009,  c.  64,  art.  1,  i  1.— Occi- 
dental Bnuding  &,  Loan  Ass'n  v.  McGrew 
(Neb.)  382. 

I  04.  Where  vendee  in  executory  contract  is 
in  possession  of  real  estate,  and  erects  buildinipi 
thereon  in  which  the  vendor  has  no  interest,  his 
knowledge  of  or  consent  to  the  improvements  is 
immaterial.— Johnson  v.   Soliday   (X.  D.)  99. 

(D)  Persona  Rntltled  In  Qeneral. 

I  93.  In  an  action  to  foreclose  a  lien,  proof 
that  there  was  a  trifling  failure  to  perform 
the  contract  will  not  defeat  the  action  where 
the  contractor  sutwtantially  performed. — Orove- 
Wharton  Const.  Co.  v.  Clark  (Neb.)  651. 

(B)    Snbeontractors,        and        Coatraetora* 
lirorkaiea  aad  Materlalasea. 

i  106.  The  mere  delivery  of  material  by  a 
subcontractor  to  a  contractor  who  did  not  in- 
corporate it  in  the  improvement  or  deliver  it  on 
the  premises  or  to  the  owner  of  the  Improvement 
held  not  a  "furnishing"  for  the  improvement 
within  St.  1808,  i  3315,  so  as  to  entitle  the  sub- 


contractor to  a  Uen.-^Frand8  ft  Nygren  Fonn- 
dry  Co.  v.  King  Knob  Coal  Co.  (Wis.)  88. 

m.  PBOOEEDINQ8  TO  PEKFEOT. 

Lien  on  railroad,  see  Railroads,  §  159. 

I  132.  Material,  and  labor  performed  under 
distinct  contracts  for  one  building  may  be  joined, 
in  one  claim.— Grove-Wharton  Const.  Co.  v. 
Clark  (Nieb.)  651. 

I  157.  That  an  affidavit  for  mechanic's  lien 
contains  a  description  of  more  land  than  is  sub- 
ject to  the  lien  will  not  render  the  proceedings 
void,  if  there  is  no  fraudulent  intent. — Owen  T. 
Cox  (Neb.)  65a 

IV.  OPEBATION  AMD  EFFECT. 

(A)  Aaionat  and  Bztent  of  Xjten. 

I  161.  Mechanic's  lien  by  subcontractor  held 
not  to  secure  interest  from  the  completion  of 
the  building,  but  only  from  The  filing  of  the 
lien.— Pittsburg  Plate  Glass  Co.  v.  Leary  (8. 
D.)  271. 


(B)  Propcr4r> 


Batatoa,    and     iU«lita    Af- 
fected. 


{  193.  Mechanic's  lien  will  not  attach  to  in- 
terest of  vendor  under  executory  contract,  where 
vendee  makes  improvement*,— Johnson  v.  Soli- 
day  (N.  D.)  89. 

VI.  WAIVEB,  DI80HABGE,  BELEABE, 
AMD  BATISFAOnON. 

(O)  Btetlnvnlshment,  Release,  or  Paymonf. 
f  230.  Under  Civ.  Code,  i  1171,  held,  that 
a  proper  tender  by  the  owner  destroys  the  ln-n 
of  a  subcontractor  and  leaves  him  with  no  rem- 
edy whatever,  except  by  virtue  of  his  personal 
claim  against  the  contractor.- Pittsburg  Plate 
Glass  Co.  V.  Leaiy  (S.  V.)  271. 

Vn.  ENFOBOEMEMT. 

I  281.  In  an  action  to  foreclose  a  mechanic's 
lien,  evidence  held  to  sustain  a  finding  that 
plaintiff  furnished  material  and  labor  at  the 
request  of  an  agent  of  defendant. — Kuetne  v. 
Buck  (Minn.)  826. 

Vm.  IHDEMKITT  AGAINST  LIENS. 

As  to  character  of  instrument  as  deed  or  mort- 
gage, see  Mortgages,'!  37. 

MEDICAL  EXPERTS. 

Testimony,  see  EJvidence,  {  653. 

MEDICAL  JURISPRUDENCE. 

See  Physicians  and  Surgeons. 

MEDICINES. 

Sale  of  intoxicating  liquors  on  physician's  pre- 
scription, see  Intoxicating  Liquors,  |  165. 

MEMBERS. 

Of  beneficial  associations,  see  Beneficial  Asso- 
ciations. 

Of  cnrporations  in  general,  see  Corporations,  {{ 
170-209. 

Of  firms,  see  Partnership. 

Of  school  boards,  see  Schools  and  School  Dis- 
tricts, I  46. 

MEMORANDA. 

Use  to  refresh  memory  of  witnesses,  aee  Wit- 
nesses, SI  254-257. 
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MENTAL  CAPACITY. 

See  Insane  Persons. 

AtFectine  responsibility  for  crime,  see  Criminal 

Xaw,  If  48,  50. 
Affecting  validity  of  assiniment  of  life  policy, 

see  Inanrance,  iS  212,  605. 
Evidence  in  criminal  prosecutions,  see  Criminal 

Law,  If  364,  456. 
To  make  will,  see  Wills,  U  S&-5&,  83Q. 

MENTAL  SUFFERING.     , 

Element  of  damages,  see  Damages,  {  56. 
BMement  of  damages  for  negligence  or  default 

in  transmission  or  delivery  of  telegrams,  see 

Telegraphs  and  Telephones,  |  6& 

MERGER. 

Of  cause  of  action  in  Judgment,  see  Judgment, 
I  600. 

MERRY-GO-ROUNDS. 

Se«  Theaters  and  Shows,  {  6. 

MESSAGES. 

Tnnamisslon  and  delivery  of  telegraph  or  tele- 
phone messages,  see  Telegraphs  and  Tele- 
phones, {{  34-74. 

METES  AND  BOUNDS. 

See  Bonndaiiet. 

MILK. 

Concurrent  exercise  of  power  by  state  and  mn- 
nicipality  to  license  milk  dealers,  see  Munici- 
pal Corporations,  {  592. 

Regulation  as  to  sale  of  milk  and  of  sulwtitutes 
or  imitations  thereof,  see  Food. 

Regulations  denying  equal  protection  of  laws, 
see  Constitutional  Law,  |  230. 

MINES  AND  MINERALS. 

n.  TITLE,  OOWVEYAyOES,     AMB 
OONTBAOTB. 

(A)  Rlarlita  and  Remedies  of  Ovrnera. 

f  51.  In  an  action  for  mining  coal -under  a 
qaarter  acre  forming  a  bam  site  reserved  from 
a  sale  of  the  coal  under  a  farm,  certain  evidence 
held  inadmissible  on  the  issue  of  damages. — 
Stewart  v.  Colfax  Consol.  Coal  Co.  (Iowa)  449. 

f  SI.  The  measure  of  damages  for  mining 
coal  under  a  tract  reserved  from  a  sale  of  the 
coal  under  a  larger  tract  determined.— Stewart 
T.  CoUax  Consol.  Coal  Ca  (Iowa)  449. 

I  51.  Ib  an  action  for  tresftass  in  mining 
coal  not  sold  to  defendant,  plaintiff,  under  Code. 
i  2485,  held  entitled  to  double  damages,  based 
on  the  value  of  the  coal  in  the  vein  just  be- 
fore removal. — Stewart  ▼.  Colfax  Consol.  Coal 
Co.  (Iowa)  449. 

(B)  OOBverMtees  t>  General. 

i  6B.  A  reservation  in  a  grant  of  the  coal 
under  a  farm  held  sufficiently  certain.— Stewart 
V.  Colfax  Consol.  Coal  Go.  (Iowa)  449. 

MINORS. 

See  Infants. 

MISAPPROPRIATION. 

See  Embezzlement 


MISBRANDING. 

Of  articles  of  food,  see  Food,  I  21. 

MISCARRIAGE. 

Examination  of  husband  as  calling  for  privi- 
leged communication,  see  Witnesses,  {  ISS. 

MISCONDUCT. 

See  Contempt 

Of  counsel  at  trial,  see  Criminal  Law,  U  720- 

730. 
Of  counsel,  ground  for  new  trial,  see  Oriminal 

Law,  i  919. 
Of  or  affecting  jnroia  in  general,  see  Criminal 

Law,  i  865. 
Of  or  affecting  jurors,  ground  for  new  trial,  see 

Criminal  Law,  {  929. 

MISDELIVERY. 

Of  telegraph  message,  see  Telegraphs  and  Tele- 
phones, H  34-74. 

MISJOINDER. 

Of  causes  of  action,  see  Action,  |  38. 

MISREPRESENTATION. 

See  Fraud. 

Affecting  validity  of  bill  or  note,  see  Bills  an4 
Notes,  i  103. 

Affecting  validity  of  contract  In  general,  se* 
Contracts,  I  94. 

Affecting  validity  of  insurance  policy,  see  In- 
surance, I  723. 

Affecting  validity  of  release,  see  Release,  {  17. 

MISTAKE 

Ground  for  reformation  of  instrument,  see  Bef- 

ormation  of  Instruments,  |  17. 
In  deed,  see  Deeds,  i  69. 
In  release,  see  Release,  |  18. 

MITIGATION. 

Of  damages,  see  Damages,  {  62. 

Of  punishment  for  murder,  see  Homicide,  |  354. 

MODIFICATION. 

Of  judgment  see  Judgment  i  SOL 

Of  judgment  or  order  for  support  of  children  on 
divorce  of  parents,  see  Divorce,  H  908,  909. 

Requirements  of  statute  of  frauds  as  to  modifi- 
cation of  contract,  see  Frauds,  Statnte  oL  ^ 
13L 

MONEY. 

Deposits,  see  Banks  and  Banking,  H  184-153L 

Embezzlement  see  Embezzlement. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bil]» 

and  Notes. 
Usurious  loans,  see  Usury. 


Recovery  of  price  paid  for  land,  tee  Vendor 
~  V  I  841. 


MONEY  PAID. 

j>ric 
and  Purchaser, 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Pnrcfaaser,  |  841. 


Topic*  A  swtUm  (t)  NUMBERS  In  this  Index  «  Dec.  *  Am.  Dig.  Ktr  No.  Serlsa,  A  Repotsr  ladvras  ictm 

Digitized  by  VjOOQIC 


1221 


XNDBX-DIGBST. 


XwtsacM 


MONOPOLIES. 


I.  TAUDXTT  AXS  ETFXOT  OF 
OBAXTIw 

Crrauts  of  npeclal  priTlleset  or  Immanitles,  con- 
■titadonal  prohiUtlon,  fee  Oonstltutional 
Law.  i  205. 

U.  TBVSTS   AXn   OTRZB    OOKBIlf A- 

TIOIT8   nr  KESTBAZITT 

OF  TBADB. 

Oontracta,  in  reetmint  of  trade,  aee  Oontraots, 

I  117. 
Subject  and  title  of  act,  rtee  Statntes,  |  UOVi. 

I  10.  Lawa  1007,  c.  269,  relating  to  dlsciimi- 
natlons  by  dealen  in  petroleum,  held  a  valid 
exercise  ot  the  police  power.— State  T.  Standard 
Oil  Co.  (Minn.)  527. 

I  IZ  When  the  unlawful  intent  of  certain 
competing  corporations,  parties  to  an  agreement 
to  form  a  combination  in  restraint  of  trade,  is 
«8tablished,  the  character  and  extent  of  the  for- 
mer competition  among  them  is  immaterial. — 
State  T.  Creamery  Package  Mfg.  Co.  (Minn.) 
126. 

i  17.  A  combination  of  corporation*  In  re- 
straint of  trade  to  secure  a  monopoly  in  the  sale 
of  articles  not  patented  held  violative  of  Rev. 
Laws  1905,  i  5168,  though  the  purpose  be 
also  to  obtain  a  monopoly  in  the  sale  of  patent- 
<>d  articles.— State  v.  Creamery  Package  Mfg. 
Co.  (Minn.)  126. 

{  20.  A  combination  by  corporations  htM  to 
be  a  violation  of  Rev.  Laws  1906,  |  5168.— State 
T.  Creamery  Package  Mfg.  Co.  (Minn.)  126. 

i  20.  Certain  conduct  held  to  be  evidence  of 
the  intent  of  parties  to  an  agreement  to  form  a 
combination  m  restradnt  of  trade. — State  v. 
Creanery  Package  Mfg.  Co.  (Minn.)  126. 

f  20.  An  agreement  among  several  corpora- 
tions held  to  be  a  pooling  or  combination  of  in- 
terests, and  only  a  nominal  sale. — State  T. 
Creamery  Package  Mfg.  Co.  (Minn.)  126. 

MORTGAGES. 

See  Marshaling  Assets  and  Securities. 
Of  personal  property  in   general,  see   Chattel 
Mortgages. 

I.  REQUISITES  AHS  VAXEDITT. 

<A)  Natnre  and  Ksacntlala  o<  C»nTer*Bees 
aa    SeonrltT. 

i  82.  A  decisive  test  as  to  whether  a  deed 
absolute  in  form  should  be  a  mortgage  is  wheth- 
er there  exists  a  debt  from  the  grantor  to  the 
grantee.— Miller  t.  Smith  (N.  D.)  499. 

f  33.  Where  a  deed  absolute  in  form,  is  giv- 
en, a  contract  to  reconvey  on  fixed  terms  Held 
not  necessarily  to  show  that  the  transaction 
was  for  security  purposes. — ^Miller  v.  Smith  (N. 
D.)  499. 

I  33.  A  security  contract  may  be  changed 
to  an  absolute  conveyance,  subject  to  an  option 
to  repurchase  under  fixed  terms.— Miller  y. 
Smith  (N.  D.)  499. 

f  87.  In  determining  whether  a  deed  absolute 
in  form  was  intended  as  a  mortgage,  parol  evi- 
dence  is  admissible  to  show  what  the  agreement 
was.— Miller  v.  Smith  (N.  D.)  499. 

i  37.  In  determining  whether  a  deed  ab- 
solute in  form  was  intended  to  be  a  mortgage, 
declarations  of  the  parties  at  the  time  of  execu- 
tion and  subsequently  are  admissible.- Miller 
T.  Smith  (N.  D.)  499. 

f  38.  Evidence  held  to  show  that  a  deed  and 
contract  were  not  a  mortgage,  but  a  deed  ab- 
solute, with  privilege  of  reconveyance.— Miller 
T.  Smith  (N.TD.)  4TO. 


i  88.  'A  deed  abselnt*  in  temur  will  not  be 
declared  a  mortgage,  unless  the  evidence  is 
dear.— MiUer  v.  Smith  (N.  D.)  499. 

Xn.  OOXSTBUOTIOH  AND  OFEBA- 
TIOH. 

(A)  0«ner«I  Bales  of  Oeastraottea. 

I  106.  Notes  and  a  mortgage  secnrlng  the 
same  are  to  be  construed  together. — Oreen  t. 
Frick  (S.  D.)  579. 

(C)  Property   Mortvaved,   aaA   Bstates    ol 
Parties  Tlterela. 

I  134.  A  mortgagee  Iteld  not  entitled  to  re- 
lief against  a  third  person  purchasing  mort- 
gaged property  under  a  mistake  as  to  location 
through  the  representations  of  the  mortgagee- 
Occidental  Building  &  Loan  Ass'n  v.  McOrew 
(Neb.)  882. 

(D)  Llea  aad  Prlorltr. 

I  154.  Where  one  claiming  nnder  a  land  con- 
tract was  in  possession  when  another  obtained 
title  by  a  guardian's  deed,  and  also  when  tax 
deeds  were  executed  to  a  subsequent  mortgagor, 
held,  that  the  mortgagee  took  the  mortgage, 
charged  with  notice  of  the  rights  of  the  guard- 
ian's grantee  under  his  purchase,  and  that'  the 
mortgage  would  be  subject  thereto.— Mcintosh 
V.  Bowers  (Wis.)  548. 

XV.  BIGHTS  AXD  UABIUTIES  OF 
PARTIES. 

Rights  of  mortgagee  of  homestead,  see  Home- 
stead, S  128. 

V.  ASSiomiEinr  of  mortgage  or 

DEBT. 

Assignment  to  agent,  see  Principal  and  Agent, 

Record  as  notice  to  subsequent  purchaser,  see 
Vendor  and  Purchaser,  {  231. 

f  244.  One  by  his  deed  from  a  mortgagee  to 
whom  the  mortgagor  had  also  deeded  the  prop- 
erty held  to  take  the  property  as  an  innocent 
purchaser  discbarKed  of  the  mortgare,  a  prior 
assignment  of  which  was  not  recorded,  though 
he  did  not  know  of  the  mortgage.— James  v. 
Newman  (Iowa)  781. 

I  244.  Assignment  of  real  estate  mortgage  is 
a  conveyance  within  the  recording  acts,  and  void, 
if  not  recorded,  as  to  purchaser  securing  satis- 
faction of  the  mortgage  from  the  mort^gee. — 
Foes  v.  Dullam  (Minn.)  820. 

I  270.  Letters  from  mortgagor  to  prospective 
purchaser  held  competent  evidence  on  the  ques- 
tion of  good  faith  in  securing  satisfacdon  of 
the  recorded  mortgage,  assigned,  but  not  r»- 
corded.— Foss  v.  Dullam  (Minn.)  820. 

Vn.  PATMEirT   OR   PERFORMANCE 

OF   COHDXTION.   REIXASE, 

AMD   SATISFACTION. 

Payment  by  agent,  see  Principal  and  Agent,  | 
60. 

IX.  FOREGIASITRE  BT  EXERCISE  OF 
POWER  OF   SAXE. 

{  366.  In  foreclosure  nnder  Comp.  Laws 
1887,  held,  that  a  statement  In  an  affidavit  <A 
sale  could  be  corrected  in  certain  particulars.— 
Ottow  V.  Friese  (N.  D.)  503. 

X   FOREOIiOSURE   BT  ACTION. 

(B)  RI*lit  to  Foreclose  and  Defeases. 

I  415.  In  a  foreclosure  action,  mortgagor 
held  not  privileged  to  assert  in  his  own  defense 
the  rights  of  a  mortgagee  prior  to  plaintiff  un- 
der a  foreclosure  by  advertisement.— Green  v. 
Frick  (S.  D.)  579. 
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CD)  IifmitatloiiB  and  I^ehes. 

Application  of  general  statute  of  limitations,  see 

Limitation  of  Actions,  |  22. 
Bar  of  debt  by  limitation  as  affecting  mortgage 

ftecttrity,  see  Lhnitation  of  Actions,  |  167. 

<F)   Plesdinv  and  Bvldenee. 

Bniden  of  proof  of  payment  to  decedent,  see 
Executors  and  Administrators,  (  52. 

(I)  JndSBieat    or    Decree    and    Bzeontton. 
Collateral  attack,  see  Judgment,  |  495. 

{  491.  Mortgage  given  on  exchange  of  land 
for  personalty  wfll  be  canceled  for  fraud  on  the 
part  of  the  mortgagee  in  making  the  exchange. 
— Dwinell  v.  Watkfns  (Neb.)  304. 

I  497.  A  decree  forclosing  a  senior  mort- 
gage on  the  mortgagor's  homestead  and  other 
property,  and  a  junior  mortgage  on  other  prop- 
erty alone,  keU  to  fix  the  liabilitr  of  the  dif- 
ferent tracts,  and  a  purchaser  of  the  homestead 
held  entitled  to  rely  on  it  as  the  measure  of 
bis  liability.— Bankers'  Life  Ass'n  t.  Engelson 
(Iowa)  961. 

(J)  Sale. 

ESvidence   of  confirmation   in   action   to  cancel 
deed,  see  Cancellation  of  Instruments,  {  47. 

i  634.  A  foreclosure  sale,  unless  the  decree 
otherwise  proyides,  transfers  to  the  purchaser 
eveiT  interest  in  the  property  of  all  the  parties 
to  the  action. — Arterbum  t.  Beard  (Neb.)  379. 

i  536.  A  purchaser  at  foreclosure  of  land 
over  which  an  easement  was  granted  after  exe- 
cution of  the  mortgage  without  the' mortgagee's 
knowledge  and  consent  held  to  take  free  from 
the  easement.— Arterburn  t.  Beard  (Neb.)  379. 

I  663.  Where  second  mortgagees  have  re- 
deemed  the  land  from  foreclosure  under  the  first 
mortgage,  and  quitclaimed  their  interest,  they 
had  no  right  to  a  sheriCs  deed  after  such  quit- 
claim, and  a  subsequent  quitclaim  .by  them  con- 
veys the  entire  title  to  their  grantee. — Ottow  T. 
Friese  (N.  D.)  608. 

XX.  REDEMPTION. 

S  599.  Purchaser  at  foreclosure  sale  held  es- 
topped to  deny  right  to  redeem  after  year. — 
Kenmare  Hard  Coal,  Brick  &  Tile  Co.  v.  Riley 
(N.  D.)  241. 

I  699k  Bight  to  redeem  from  foreclosure  sale 
after  the  statutory  time  will  not  be  upheld  un- 
less promise  was  clearly  made  and  relied  upon. 
—Kenmare  Hard  Coal,  Brick  &  Tile  Go.  v. 
Blley  (N.  D.)  241. 

f  699.  Evidence  held  not  to  show  promise  of 
purchaser  at  foreclosure  sale  to  allow  owner  to 
redeem  after  the  year. — Kenmare  Hard  Coal, 
Brick  it  Tile  Co,  v.  Riley  (N.  D.)  241. 

{  006;  Under  Code  Civ.  Proc.  S  378,  no  cer- 
tificate of  redemption  from  a  mortgage  fore- 
closure is  required  or  authorized  to  be  made  to 
a  rcdemptioner,  and  a  certificate  issued  to  him 
by  the  sheriff  can  be  given  no  effect  whatever. 
— Spackman  v.  Gross  (S.  D.)  889. 

{  606.  Under  Code  Civ.  Proc.  $  378,  the 
recording  of  a  notice  of  redemption  is  unau- 
thorized, but  it  must  be  filed  to  cut  off  the 
right  of  redemption  by  another  redemptioner 
after  60  days,  under  section  377. — i^ackman  T. 
Gross  (S.  D.)  aHQ. 

MOTIONS. 

Record  for  purpose  of  review,  see  Appeal  and 

Error,  f  620. 
Relating  to  pleadings,  see  Pleading,  {  426. 
Review  of  questions  of  fact,  see  Appeal  and  Er* 

ror,  {  1024. 


For  particular  purposes  or  rtUef, 

Affirmance  on  appeal  or  other  proceedins  for  re- 
view, see  Appeal  and  Error,  |  112T. 

Change  of  venue,  see  Criminal  Law,  JLlStX 

Continuance,  see  Criminal  Law,  |  0013. 

Ihrection  of  verdict,  see  Trial,  |  16S. 

Dismissal  of  action  or  nonsuit,  see  Dismissal 
and  Nonsuit,  I  73. 

New  trial,  see  Criminal  Law,  |  957 ;  Newr  Tri- 
al, g  12a 

Opening  or  vacating  judgment,  see  Judgment,  f 
103. 

Quashing  or  setting  aside  indictment  or  infor- 
mation, see  Indicbnent  and  Information,  f  137. 

Quashing  replevin,  see  Replevin,  |  51. 

Quashing  service  of  process  on  foreign  corpo- 
ration, see  Corporations,  i  668. 

Relating  to  pleadings,  see  Pleading,  H  35e-3i>7. 

Striking  out  evidence,  see  Criminal  Law,  |  €06. 

I  61.    Absolutely  void   orders  are  aubjet^t    to 
collateral  attack. — Mcintosh  v.  Bowers   (Wis.) 

648. 

MOTOR  VEHICLES. 

Injuries  from  use  of  on  streets,  see  Municipal 
Corporations,  §  706. 

MULCT  TAX. 

See  Intoxicating  Liquors,  §  99. 

MUNICIPAL  CORPORATIONS. 

See  Counties ;    Sdiools  and  Sdiool  Diatricta,  H 

39-46;  Towns. 
Street  railroads,  see  Street  Railroads. 

X.  OBEATIOR.   ALTEBATIOW.   BXXST- 
ENOE,  AND  DIMOX.UTXOV. 

(B)  Territorial    Bxtent    and    SnbdlTlstena, 

Annexation,  Consolidation,  and 

DlTlalon. 

Allegations  of  fact  or  conclusions  in  pleading 
ordinance  annexing  territory,  see  Pleading, 
I  8. 

Special  or  local  laws,  see  Statutes,  |  03. 

%  33.  Under  St  1898,  §  92&-21,  the  validity 
of  an  ordinance  annexing  territory  to  a  city 
must  be  attacked  within  90  days  after  the  adop- 
tion of  the  ordinance.— Lutien  v.  City  of  Ke- 
waunee (Wis.)  662. 

I  33.  A  complaint  held  to  sufficiently  nega- 
tive compliance  by  a  city  with  St  1898.  H 
925-17,  925-19,  and  section  925-18,  as  amend- 
ed by  Laws  1907,  c.  124.— Lutien  v.  City  of 
Kewaunee  (Wis.)  662. 

i  33.  Remedy  of  owners  of  land  in  territory 
wrongfully  annexed  by  a  city  held  to  be  by  a 
suit  in.  equity,  and  not  by  certiorari  or  quo 
warranto.— Lutien  v.  City  of  Kewaunee  (Wis.) 
662. 

IZ.   OOVERNMENTAX.    POWERS     AND 
FUNCTIONS  IN  OENEBAZ.. 

I  57.  The  powers  of  a  municipal  corporation 
stated.— Bear  v.  City  of  Cedar  Bapids  (lowai 
324. 

I  63.  Where  a  municipality  is,  as  by  Pol. 
Code,  {  1438,  clothed  with  express  power  to 
declare  what  constitutes  «  nuisance,  its  de- 
cision, if  reviewable  by  the  courts,  uioald  br 
sustained  unless  palpably  unreasonable.— Town 
of  Colton  V.  South  Dakota  Cent  Land  Go.  (8. 
D.)  607. 

in.  XXOISX^TIVE  OONTROX.  OF  m- 

NIOIPAXi  ACTS,  RIGHTS,  AND 

T.TABTT.TTXES. 

f  64.  Rule  that  the  Legislature  may  not 
change  a  decree  of  court  held  not  to  apply  to  de- 
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crees  affecting  municipal  or  qiuiBi  mnnicipal 
bodies.— Carr  v.  Diatrict  Conrt  of  Van  Buren 
Coonty  (Iowa)  TOl. 

IV.   PKOOEEDING8    OF   OOTTNOIX    OK 
OTHER  OOVXRinNO  BODT. 

(B)  Ordlnaacea  and  B>-Ijair«  In  Oeaeral. 

AUegadona  of  fact  or  conclnaions  in  pleading 

ordinance  annexing  territory,  see  PleadinK,  {  & 

Beatraining  enforcement,  see  Injunction,  f  85. 

i  110.  Oty  ordinance,  modifying  charter  of 
gas  company  not  published  for  two  weeks,  as 
provided  by  Comp.  8t  190S,  c.  12a,  i  16,  held 
Toid.— Blackbam  t.  Moores  (Neb.)  312. 

I  112.  Ordinance  relating  to  operation  of 
railroad  held  not  to  contain  more  than  one  sub- 
ject within  Code,  {  681.— Trout  t.  Minneapolis 
A  St  L.  R.  Co.  (Iowa)  799. 

I  112.  Under  Code,  S  681,  an  ordinance  that 
contains  more  than  one  subject  he<<i  invalid. — 
Trout  ▼.  Minneapolis  ft  St.  L.  R.  Co.  (Iowa) 
799. 

V.   OFFIOEKS,   AQEKTS.   AMD  EM- 
PLOT^S. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, i  40. 

(A)  Mviilclpal  Oflleera  in  General. 

J  157.  Code,  {  651,  held  to  fix  the  term  of 
office  of  street  commissioner  at  two  years,  and 
one  appointed  to  the  office  may  not  Invoke  the 
soldiers'  preference  law  (Code  Supp.  1907,  | 
1066al6).— King  y.  City  of  Ottnmwa  (Iowa)  943. 

VI.  PROPERTT. 

Liability  for  use  of  property  sold,  see  Use  and 
Occupation,  {  1. 

Betention  of  possession  as  trespass,  see  Tres- 
pass, I  10. 

nE.  PUBUO  IMPROVEMENTS. 

<A)  Pavrer     to     Make     ImproTemeata     or 
Grant  Aid  Therefor. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  |S  289-290. 

<II)  Prellmlnarr    Procecdtnars    and    Ordl- 
nanoea  or  Reaolationa. 

i  318.  Where  a  lot  owner  appeals  from  the 
award  of  appraisers,  he  waives  objections  to  the 
irregularity  of  proceedings  of  the  city  council  in 
respect  thereto.— Kavan  v.  City  of  South  Omaha 
(Neb.)  77. 

(O  Contracts. 

<3oncIiuivenes8  of  previous  judgment  in  action 
by  contractor  for  compensation,  see  Judg- 
ment, §  714. 

Reformation  of  contract,  see  Reformation  of  In- 
struments, f  17. 

I  331.  An  advertisement  for  proposals  for 
street  paving  held  to  sufficiently  show  where 
"extra  concrete"  was  to  be  used. — Fulierton  v. 
City  of  Des  Moines  (Iowa)  159. 

I  340.  Under  the  Milwaukee  city  charter 
(Comp.  1005,  c.  7,  i  17),  held,  that  the  sole  pro- 
tection given  an  abutting  landowner  as  to  the 
reconstruction  of  a  walk  was  that  it  must  be  re- 
paired or  relaid  "at  a  fair  price." — ESiermann  v. 
City  of  Milwaukee  (Wis.)  S3. 

{  356.  Contracts  for  walks  must  be  fairly 
made  at  reasonable  prices,  with  due  regard  to 
the  lot  owner's  interest,  and  must  be  fairly  car- 
ried out. — Eiermann  v.  City  of  Milwaukee  (Wis.) 
68. 

I  360.  Certain  work  required  by  the  con- 
tract held  not  an  extra  within  a  paving  con- 
tract, providing  there  should  be  no  compensa- 


tion  for  "extras."— Pullerton   v.  City  of  Des 
Moines  (Iowa)  1S9. 

I  36.5.  Where  a  city  contracted  for  a  substan- 
tial walk,  it  was  bound  to  dictate  how  it  should 
he  built,  though  technical  deviations  from  the 
contract  should  not  defeat  the  contract;  but, 
when  it  is  so  defective  as  not  to  be  a  substantial 
performance,  its  acceptance  is  a  legal  fraud  on 
the  property  owner,  and  he  is  entitled  to  relief. 
— Eiermann  v.  City  of  Milwaukee  (Wis.)  53. 

fi  366.  Acceptance  of  a  walk  by  a  city  is  not 
binding  on  a  lot  owner,  where  it  would  operate 
as  a  naud  on  him. — Eiermann  y.  City  of  Mil- 
waukee (Wis.)  53. 

I  376.  A  city  held  to  have  the  right  to  treat 
its  contract  as  reformed  to  conform  to  the  real 
agreement,  and  so  avoid  litigation.— FuUerton 
v.  City  of  Des  Moines  (Iowa)  159. 

(D)  DamaveS' 

(Compensation  or  damages  for  property  taken  un- 
der power  of  eminent  domain,  see  Eminent 
Domain. 

I  394.  The  right  of  a  city  to  drain  surface 
waters  flowing  into  a  highway  stated. — Cech  v. 
City  of  Cedar  Rapids  (Iowa)  166. 

f  304.  The  right  of  a  city  to  drain  surface 
waters  in  the  process  of  improving  its  streets 
stated.— Cech  v.  City  ot  Odar  Rapids  (Iowa) 
166. 

{  394.  An  owner  of  property  abutting  a 
street  held  to  have  no  right  to  prevent  a  city 
from  discharging  surface  waters  into  a  naturu 
depression  on  his  land  through  a  drain  under 
the  street,  under  Code  Supp.  1007,  |  1989— aSS. 
—Cech  V.  City  of  Cedar  Rapids  (Iowa)  166. 

f  394.  Unless  improvements  made  on  prop- 
erty subsequent  to  the  establishment  by  the 
city  of  a  permanent  grade  of  the  street  in  front 
of  it  were  made  according  to  the  established 
grade,  there  could  be  no  recovery  for  damages 
by  a  change  of  the  grade. — ^Meardon  v.  Iowa 
Cfity  (Iowa)  939. 

i  384.  A  change  of  the  grade  of  a  street  held 
an  actual  physical  change  In  the  surface  of  the 
street,  anal  where  an  aoutting  property  owner 
was  not  damaged  thereby,  the  city  was  not 
liable  in  damages  for  making  the  change. — Mear- 
don  V.  Iowa  City  (Iowa)  939. 

i  396.  The  benefits  resulting  to  abutting 
property  from  the  change  of  grade  of  the  street 
must  be  considered  in  connection  with  the  dis- 
advantages resulting  therefrom  in  determining 
the  measure  of  damages  to  abutting  property.^ 
Meardon  v.  Iowa  City  (Iowa)  939. 

I  396.  In  estimating  the  amount  of  recovery 
of  a  person  whose  city  property  was  damaged 
from  changing  the  grade  of  a  street,  held  that 
special  benefits  to  the  property  shoula  be  set  off 
against  his  damages. — Kavan  v.  City  of  South 
Omaha  (Neb.)  77. 

{  402.  On  appeal  from  an  award  of  apprais- 
ers of  damages  from  the  changing  of  grade  of  a 
street,  which  award  only  included  one  of  two 


considered. — Kavan  y. 


lots  used  as  one  property,  the  injury  to  the  en- 
tire property  should  be  considei 
City  of  South  Onaba.  (Neb.)  77. 

I  404.  In  an  action  for  damages  by  a  change 
in  the  grade  of  a  street,  an  instruction  held 
not  open  to  the  objection  that  it  permitted  the 
jury  to  consider  benefits  resulting  from  the 
paving  of  the  same. — Meardon  y.  Iowa  City 
(Iowa)  839. 

(K)  Assessments  for  Benefits,  and  Special 
Taxes. 

Amendment  in  suit  to  set  aside  assessment,  see 

Pleading,  i  237. 
Delegation  of  power  to  exempt  property  from 

taxation,  see  Constitutional  Law,  i  63. 
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Deprivation  of  property  without  due  proceaa  of 

law,  see  Constitutional  Law,  f  280. 
For  draina,  see  Drains,  U  70-91. 

I  406.  St  1898,  i  969-85,  as  amended  by 
Laws  1906,  c.  329,  and  relating  to  city  street 
paving  assessments  held  not  repealed  by  Laws 
1909,  c.  539,  adding  sections  95&'30a  to  96»- 
30i  to  the  statutes.— Weise  ▼.  Citr  of  Green 
Bay  (Wis.)  681. 

I  434.  St  1898,  I  969-35,  as  amended  by 
Laws  1909,  c  S29,  and  Klating  to  assessments 
for  city  street  paving,  held  applicable  to  ^1 
cities  covered  by  the  law.— Weise  v.  City  of 
Green  Bay  (Wis.)  681. 

S  437.  A  city  can  constmct  a  sidewalk  and 
charge  the  expense  against  the  adjacent  lot  un- 
der the  exercise  of  the  police  power  and  regard- 
less of  benefits.— Biermann  v.  City  of  Milwaukee 
(Wis.)  53. 

a  488,  489.  In  proceedings  to  have  special 
assessments  for  local  improvements  declared 
void,  plaintiffs  held  estopped  from  maintaining 
the  action. — Spence  v.  City  of  Miiwaukee  (Wis.)- 
22. 

I  513.  Where  a  charter  provides  for  an  ap- 
peal as  the  only  remedy  against  a  special  assess- 
ment, and  that  no  appeal  shall  be  taken  after 
assessment  bonds  are  issued,  and  such  issue  may 
be  made  before  the  work  is  begun,  and  there  is 
not  provision  for  notice  to  the  landowner,  his 
right  to  go  into  equity  to  challenge  the  proceed- 
ings cannot  be  taken  away. — Eiermann  v.  City 
of  Milwaukee  (Wis.)  63. 

I  513.  A  complaint  to  set  aside  a  sidewalk 
assessment  held  to  state  a  cause  of  action.— Eier- 
mann  v.  (Tity  of  Milwaukee  (Wis.)  53. 

i  513.  In  a  suit  to  set  aside  a  sidewalk  as- 
sessment, held,  that  the  contractor  was  a  proper, 
but  not  a  necessary,  party.— Biermann  y.  Ci^ 
of  Milwaukee  (Wis.)  53. 

(  513.  Proof  of  notice  to  city  officials  in  a 
suit  by  an  abutting  ovmer  to  set  aside  a  side- 
walk assessment  because  the  walk  as  built  was 
practically  worthless  tended  to  aggravate  the 
character  of  the  fraud,  but  was  unnecessary  to 
establish  a  cause  of  action.— Biermann  v.  Ci^ 
of  Milwaukee  (Wis.)  53. 

X.  FOLXOE  POWER  AHD  BEOUI^- 
TXOKS. 

Begnlation  of  licenses  and  license  taxes,  see  li- 
censes, I  6. 

(A)  Delevattoa,   Extent,   aad   Bxeroiae   of 

Power. 

(Conflict  between  ordinance  and  statute,  relat- 
ing to  Injuries  by  telephone  companies,  see 
Telegraphs  and  Telephones,  {  10. 

Denial  of  equal  protection  of  laws,  see  C!on- 
stitntional  Law,  |  230. 

f  592.  A  city  has  no  implied  power  to  license 
milk  dealers  where  the  state  has  attempted  to 
regulate  the  business  and  required  licenses 
from  such  dealers.— Bear  T.  City  of  CJedar 
Rapids  (Iowa)  324. 

(B)  Violations  and  Bntoreeinent  of  Keyn- 

latlona. 

Bestraining  enforcement  of  ordinances  or  regu- 
lations, see  Injunction,  §  86. 

XI.  VSE  Ain)  BEOUIATIOH  OF  PUB- 

UO   FUkOES,   PROPERTT, 

AND  WORKS. 

Dedication  of  property  to  public  or  to  munic- 
ipality, see  Dedication. 

(A)  Streets  and  Other  Public  lirars. 

As  boundaries,  see  Boundaries,  §  20. 


Authority  of  telephone  company  as  to  trees 
along  streets,  see  Telegraphs  and  TUephooea, 
I  16. 

Condemnation  of  land  for  street  see  Ebiinent 
Domain,  f  19. 

County  MMoa,  see  Hirtways. 

Dedication  o(  see  Deqication. 

Establishment  of  county  roads,  see  Highways,  H 
1-12,  21-66. 

Injuries  to  persons  on  street  by  collision  witk 
street  cars,  see  Street  Bailroads,  K  ^-1181 

liability  of  telephone  company  for  injuries  to 
trees  along  streets,  see  Telegraphs  and  Tele- 
phones, H  10,  20. 

Obstructions  or  encnoadunents  on  highways  in 
general,  see  Highways,  ff  157,  159. 

Power  to  vacate  highway  beyond  bonndaries,  see 
Highways,  {  78. 

Bights  in  and  ose  of  streets  by  telegraph  or 
telephone  companies,  see  Telegraphs  and  Tele- 
phones, I  10. 

f  706.  Where  defendant,  driving  in  his  auto- 
mobile on  a  principal  street  of  a  city,  ran  into 
plaintiff  as  he  stepped  from  a  street  car  at  a 
crossing,  the  question  of  defendant's  negligence 
was  for  the  jury.— liebrecht  v.  Crandall  (Minn.) 
69. 

(  706.  Person  struck  by  an  automobile  hM 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.— Liebrecht  v.  Crandall  (Minn.)  68. 

I  706.  In  an  action  for  injuries  to  plaintiff's 
team  by  collision  with  defoidanfs  automobile, 
evidenoe  held  to  sustain  verdict  for  plaintiff.— 
Thomas  v.  Armitage  (Minn.)  735. 

(B)  Sewcirs,   Drains,   and   'Water   Ooaraes. 

Conclusiveness  of  former  judgment  in  action  to 
restrain  maintenance  of  drain  in  street  see 
Judgment  I  645. 

(O)  Pabltc    Bnlldlnca,    Parks,    and    Otker 
Pnblie  Plaeea  and  Propertx* 

i  721.  The  park  commissioners  of  Minnea- 
polis can  erect  a  house  on  park  property  for  the 
park  superintendent  and  his  family  and  an 
office  nnder  Park  Board  Act  March  11,  1909,  | 
2.— State  V.  Brown  (Minn.)  408w 

XII.  TORTS. 

(B)  Aota     or     OmlBsions     of     Ofleera     vr 
Ajcents. 

i  751.  A  city  required  by  statute  to  keep  its 
streets  reasonably  safe  for  public  travd  cannot 
relieve  itself  of  liability  by  turning  a  street 
over  to  a  contractor  to  pave. — Hughes  v.  CSty 
of  Detroit  (Mich.)  214. 

f  752.  Village  held  not  Uable  for  injuries  to 
a  traveler  by  an  obstruction  in  the  street  doe  to 
a  sidewalk  contractor's  negligence  while  per- 
forming the  work.— Whealy  ▼.  Village  of  Imlay 
City  (Mich.)  714. 

(O  Defeota  or  Obatmetiona  la  Streets  and 
Other  Pnblle  'Ways. 

I  768.  A  village  is  required  only  to  employ 
reasonable  ^igence  to  keep  its  streets  in  a  rea- 
sonably safe  condition.— Walters  y.  Village  of 
Exeter  (Neb.)  868. 

{  816.  The  complaint  in  an  action  against  an 
abutting  owner  for  injaries  from  a  defective 
sidewalk  held  insufficient  where  it  did  not  ali^e 
notice  to  defendant  from  the  city  to  reiMJr  tiie 
sidewalk  under  Comp.  St  1907.  e.  12m  li  120b 
121.— MoAuUffe  t.  Noyce  (Neb.)  82. 

i  818.  In  an  action  for  injuries  to  a  pedes- 
trian on  a  temporary  plank  walk,  certain  eri- 
dence  held  admissible  as  bearing  on  the  q[iMS- 
tion  of  tlie  use  of  tiie  walk  by  the  public.— 
Hughes  V.  Gi^  of  Detroit  (Mich.)  214. 

i  819.  In  an  action  to  recover  for  injiiriss 
to  a  team,  which  fell  into  an  unguarded  ditch 
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in  a  public  street,  cTldence  fteltf  to  abow  pUn- 
tiff  gTilIt7  of  contributory  neKligence.— Jonnaon 
T.  City  of  MTillmar  (Minn.)  Sfff. 

I  819.  In  an  action  for  injnriea  canaed  by 
alipping  on  refaae  on  a  aidevalk,  facta  held  to 
justify  verdict  for  defendant.— Biseman  t.  Hay- 
-den  Broa.  (Neb.)  288. 

I  821.  Whether  a  city  employing  a  contract- 
or to  pave  a  street  bad  notice  of  tbe  existence 
and  condition  of  a  temporary  walk,  htid  for  the 
jury.— Hughes  v.  City  of  Detroit  (Mich.)  214. 

I  821.  Whether  a  pedestrian,  injured  on  a 
temporary  plank  walk  over  an  excavation  made 
prepamtory  to  tbe  pavina  of  a  atreet,  was 
guilty  of  contributory  negligence  held  tor  tbe 
Jury.— Hngbea  v.  aty  of  Detroit  (Mich.)  214. 

acm.  nsoAx  haxaobmbnt.  pub- 

UO  SBBT,  8EOUBITIES,  AHD 
TAXATION. 

Of  countiea,  see  Counties,  |  106. 

(B)   Admlnlatnttlon     ta     General,     Appr*- 
priationa,  Warrants,  and  Payment. 

I  890.  The  action  of  the  council  of  a  city  in 
«idering  tbe  payment  out  of  its  general  fund  of 
an  indM>tedness  represented  by  a  warrant  held 
not  an  appropriation  within  the  charter  of  the 
city. — Niles  Bryant  School  of  Piano  Tuning  T. 
Badley  (Mich.)  116. 

g  894.  A  valid  indebtedness  of  a  city  can  only 
be  paid  in  such  manner  as  its  charter  permits 
and  provides.— Niles  Bryant  Bchool  of  Piano 
Tuning  v.  Bailey  (Mich.)  116. 

{  898.  Under  the  charter  of  a  city,  the  city 
purchasing  a  city  hall  site  must  provide  for  pay- 
ment, either  by  taxation  or  by  issuing  bonds,  in 
the  al>sence  of  a  valid  appropriation  therefor. — 
Niles  Biyant  School  of  Piano  Tuning  v.  Bailey 
(Mich.)  116. 

I  904.  Where  an  amoimt  larger  than  the 
amount  of  taxes  apportioned  to  a  fund  has  been 
paid  out,  tbe  court  can  indulge  in  no  presump- 
tion that  there  is  sufficient  funds  remaining  to 

ay  a  warrant  lawfully  issued.— Niles  Bryant 
bool  of  Piano  Tuning  v.  Bailey  (Mich.)  116. 

<0  Bonds  and  Other  Securities,  and  Sink- 
ing Funds. 

g  911.  A  city  of  tbe  first  class  issuing  bonds 
tinder  its  charter  for  a  lighting  plant  held  au- 
thorized to  issue  bonds  only  for  the  construction 
or  purchase  of  a  plant.— Neacy  v.  City  of  Mil- 
waukee (Wis.)  8. 

{  918.  Under  St  1898,  |  94S,  a  proposition 
to  issue  bonds  by  a  city  for  a  specific  purpose 
must  indnde  tbe  maximum  amount  which  ia  to 
be  approved  by  the  electors.- Neacy  t.  City  of 
Milwaukee  (Wis.)  8. 

i  918.  A  proposition  submitted  to  the  electors 
of  a  city  of  tbe  first  class  for  the  issuance  of 
bonds  for  tbe  construction  and  maintenance  of 
a  lighting  plant  held  not  to  declare  with  suffi- 
cient clearness  what  part  might  be  expended  in 
construction  alone.— Neacv  v.  City  of  Milwaukee 
(Wis.)  8. 

<D)  Taxes   aad   Other   Revcnae,   and   Ap> 
pUeatlon  Thereof. 

i  968.  The  charter  of  a  dty  held  to  limit  tbe 
purposes  for  which  the  city  may  lawfully  levy 
taxes  and  apportion  tbe  taxes  raised.— Niles 
Bivant  School  of  Piano  Toning  v.  Bailey  (Mich.) 

i  97S.  Under  Code,  {I  902,  1015,  1303,  1403, 
leal  estate  sold  in  October,  1900,  was  not  sub- 
ject to  a  lien  for  personal  property  taxes  of 
tbe  vendor  for  that  year.— Reed  v.  Doty  (Iowa) 
151. 

f  985.  Under  Const,  art.  11.  |  14,  fines,  for- 
feitures, and  penalties  collected  by  a  city  can- 
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not  be  used  to  pay  tbe  price  of  land  bought  for 
a  city  bail  site.— Niles  Bryant  School  of  Piano 
Tuning  V.  Bailey  (Mich.)  116. 

S  985.  A  purchase  by  a  city  of  a  dty  hall 
site  held  not  an  ordinary  mnnidpal  expense. — 
Niles  Bryant  School  of  Piano  Tuning  v.  Bailey 
(Mich.)  116. 

S  985.  A  dty  held  not  authorized  under  its 
charter  to  divert  tbe  general  fund  to  a  purpose 
not  included  in  ordinary  municipal  expenses. — 
Niles  Bryant  School  of  Piano  Tuning  j,  Bailey 
(Mich.)  lis. 


MURDER. 


See  Homldde. 


MUTILATION. 

Of  ballot,  see  Elections,  {  190. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  U  093,  828. 

MUTUAL  BENEFIT  SOCIETIES. 

See  Beneficial  Associationa. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 
Of  devisees  and  legatees  in  will,  see  Wills,  || 
493-624. 

NAVIGABLE  WATERS. 


Nonnavigable  waters. 
Courses. 


see  Waters  and  Water 


X.  BIOHTB   OF  PUBUO. 

i  3.  Pub.  Acts  1907.  No.  153.  liceoslng  and 
regulating  fishing,  held  not  invalid  as  a  regula- 
tion of  boats  contra^  to  Ordinance  of  1787. — 
People  v.  Setunsky  (Mich.)  844. 

ZX.  XJkKDB   VHUEB  WATEB, 

I  86.  An  owner  of  the  shore  of  a  stream  or 
lake  held  to  own  to  the  center  of  the  stream  or 
lake  and  entitled  to  plat  and  use  his  submerg- 
ed land.-Fuller  v.  Bliz  (Mich.)  712. 

IIX.  BIPABIAIT   Ain>   LITTOBAIi 
BIGHTS. 

I  46.  A  deed  to  land  bordering  on  a  river 
construed,  and  title  acquired  by  grantee  deter- 
mined.—In  re  Oridley  (Minn.)  897;  In  rs  La 
Rue  Inv.  C!o.  (Minn.)  899. 

NAVIGATION. 

See  Navigable  Waters,  i  8. 

NEAREST  OF  KIN. 

Construction  of  will,  see  Wills,  I  609i, 

NECESSARIES. 

For  Infants,  see  Infants,  {  00. 

NECESSARY  PARTIES. 

See  Parties,  H  29,  34. 

NEGLIGENCE. 

Causing  death,  see  Death,  ||  19,  64. 
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By  partioMlar  elM*et  of  periont. 

Sm  Carriers,  U  106,  108-134.  159,  31ft-821, 
404-408;  Municipal  Corporations^  {|  751,  Til : 
Pliysicians  and  Surgeons,  |  15:  Railroads,  |s 
2ffl,  327-351,  365-378,  411-471 ;  Street  BaU- 
roads,  iS  81-118. 

Eimployers,  see  Master  and  Servant,  81  90-297, 

Employ^,  liability  for  Injuries  to  third  persons, 
see  Master  and  Servant,  (  304. 

Fellow  servants,  see  Master  and  Servant,  {{ 
177-190. 

Proprietors  or  manacers  of  theaters  or  other 
places  of  public  amusement,  see  Theaters  and 
Shows,  I  6. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  H  16,  34-74. 

Condition  or  u*e  of  particular  *peeie»  of  prop- 
erty, ioorle*,  machinery,  or  other 
inttrumentalittet. 

See  Explosives,  I  9;  Railroads,  IS  282,  327- 
351,  360-398,  411-441;  Street  Railroads,  H 
81-118;  Telegraphs  and  Telephones,  H  15, 
34-74;   Theaters  and  Shows,  |  6. 

Streets  and  highways,  see  Highways,  |  187; 
Municipal  Corporations,  fS  763,  821. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  H  101-111. 

Injvrie*  to  particular  »pecie»  -of  property. 

Animals  in  operation  of  railroads,  see  Rail- 
roads, is  411-441. 

Goods  shipped,   see   Carriers,   |{   108-1S4. 

I.  A0T8  OR  OMI88ION8  OOHSTXTUT- 
INO  NEOUOENOE. 

(A)  Peraomal  Con4«et  In  General. 

{  4.  "Ordinary  care"  defined.— Fraam  v. 
Grand  Rapids  &  I.  By.  Go.  (Mich.)  851. 

{  13.  "Gross  negligence"  defined. — Lothian  v. 
"Western  Union  Telegraph  Co.  (S.  D.)  621. 

(B)  Danarerova       Svbstanees,      Machlnerr, 

and  Other  InBtmmentalltlea. 

Explosives,  see  Explosives,  |  9. 

{  21.  An  instruction  as  to  the  liability  of  a 
master  for  damages  by  a  prairie  fire  set  oy  his 
servant  in  his  absence  Aela  erroneous.— Forszen 
v.  Hnrd  (N.  D.)  224. 

(C)  Condition  and  Vae  of  I«nd,  Bnlldlnsa, 

and  Other  Strnctores* 

Streets  and  highways,  see  Highways,  |  187; 

Municipal  Corporations,  ${  763,  821. 
Tools,   machinery,   appliances,   and    places   for 

work,  see  Master  and  Servant,  H  101-111. 

S  23.  Under  the  law  of  Michigan,  a  child  11 
years  old,  who  enters  a  railway  yard  to  catch 
rides  on  trains,  is  a  trespasser,  and  the  doctrine 
of  the  turntable  cases  does  not  apply. — Berg  v. 
Duluth,  S.  S.  Sl  a.  Ry.  Co.  (Minn.)  1093. 

I  66.  A  contractor  negligently  putting  mate- 
lials  on  a  railroad  ri^ht  of  way  so  near  a 
trac^  as  to  injure  a  railway  employ^  riding  in 
the  ordinary  way  on  an  engine  held  to  have 
breached  a  duty  owing  by  it  to  him. — Cum- 
mings  v.  Chicago,  B.  &  Q.  R.  Co.  (Wis.)  664. 

n.  FBOXIMATZ;   CAUSE  OF  INJ1TBT. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegram,  see  Telegraphs 
and  Telephones,  |  68. 

{  61.  A  contractor  putting  materials  on  a 
railroad  ri^ht  of  way  so  near  a  track  as  to  in- 
jure a  railway  employ^  riding  on  an  engine 
held  not  relieved  of  liability  because  of  the  rail- 
road's negligence  in  assenting  to  the  contractor's 
act,  or  in  not  removing  the  danger.— Cummings 
V.  Chicago,  B.  &  Q.  R.  Co.  (Wis!)  664. 


nx.  ooxTBiBirroBT  mbouoekce. 

Of  passenger  as  to  baggage,  see  Carriers,  f  404.. 

Of  passengers,  see  Carriers,  I  347. 

Of  person  injured  by  operation  of  railroad,  cee- 

Railroads,  Sf  327,  83U. 
Of  person  injured  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  {  96. 
Of  servants,  see  Master  and  Servant,  H  235- 

240.  281,  289.  296. 

(A)  Persona  Injured  In  Oeneral. 

{  82.  One  who  voluntarily  and  unnecessari- 
ly exposes  himself  to  an  imminent  and  known- 
danger  and  so  contributes  to  his  injury  cannot 
escape  the  consequences  because  the  negligence 
of  another  concurred  in  producing  the  injury.— 
Wight  v.  Michigan  Cent.  B.  Co.  (Mich.)  414, 

I  83.  The  doctrine  of  the  last  deer  chance 
held  to  require  one  to  use  reasonable  care  not 
to  injure  another  in  a  irasition  in  which  he  has 

S laced  himself,  though  guilty  of  negligence  in  so 
oing.— Welsh  v.  Tri-CSty  By.  Co.  (Iowa)  1118. 

(C)  Impnted  Ne«IIcene«. 

S  90.  To  hold  a  person  liable  for  loss  by  a 
prairie  fire  which  he  did  not  set  or  negligently 
permit  to  escape,  it  must  appear  tliat  the  par- 
ties who  set  it  were  acting  nnder  his  direction 
or  in  his  employ.— Forszen  v.  Hard  (N.  D.> 
224. 

XV.  ACTIONS. 

Damages,  inadequate  and  excessive,  see  Dam- 
ages, I  32. 
Damages,  measure,  see  Damages,  H  112-117. 

(A)  RlKht  of  Aetlon,  Partlea,  Prellnalaarr 
Froceedinsa,  and  Pleadlnsa- 
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I  111.    A  complaint  for  negligence  held  to  suf- 
nently  allege  the  time  of  the  negli^nt  act.— 
Cummings  v.  Chicago,  B.  &  Q.  B.  Co.  (Wis.) 
664. 

%  119.  Where  plaintiff  alleges  specific  acts 
of  negligence  to  sustain  his  cause  of  action,  de- 
fendant is  only  bound  to  rebut  negligence  as  to 
the  cause  qtecifically  pleaded.— Volquardsen  v. 
Iowa  Telephone  Go.  (Iowa)  928. 

(B)  BTldenee. 

Acts  and  statements  accompanying  or  connected 
with  transaction  as  constituting  part  of  res 
gestses  see  Evidence,  |  123. 
Admissions,  see  Evidence,  {  220. 

S  121.  Plaintiff  always  has  the  burden  of 
showing  that  negligence  complained  of  was  the 
proximate  cause  of  injury. — Schumacher  t.  Tat- 
tle Press  Co.  (Wis.)  46. 

S  125.  In  an  action  for  the  setting  of  fire 
which  spread  to  plaintiffs  property,  evidence  as 
to  defendant's  connection  with  a  fire  three  or 
four  days  earlier  held  admissible. — Bowe  v.  Bre- 
genaer  (Mich.)  700. 

(O)  Trial,  Jadvasent,  and  Re-rlevr. 

I  136.  Whether  ordinary  care  is  exercised 
hwd  for  the  jury.— Fraam  v.  Grand  Bapids  ft  I. 
Ry.  Co.  (Mich.)  861. 

{  136.  Where  different  minds  may  reasonablr 
draw  diverse  inferences  from  the  evidence,  ma- 
terial questions  are  for  the  jury. — Walters  t. 
Village  of  Exeter  (Neb.)  868. 

I  139.  An  instruction  defining  negligence 
held  not  reversible  error.— Du  Bois  v.  Luthmer 
(Iowa)  147. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

Forgery,  see  Forgery. 

Municipal  bonds  and  other  securities,  see  Mn- 
nicipal  Corporations,  SS  911,  918. 

Municipal  warrants  or  certificates  of  indebted- 
ness, see  Municipal  Corporations,  ff  898,  904. 
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NEWLY  DISCOVERED  EVIDENCE. 

Criminal  Law,  | 


Ground  for  new  trial,  set 
Ml:    New  Trial,  |  102. 


NEWSPAPERS. 

Discrimination  by  carrier  as  to  rates  of  trans- 
portation of  proprieton,  see  Carriers,  |  13. 

Publication  of  Ubeloua  articles,  see  libel  and 
Slander. 

Publication  of  ordinances,  by-'aws,  or  resola> 
tions,  see  Municipal  Corporations,  I  110. 

Fabtication  of  process,  seo  Process,  |  111. 

NEW  TRIAL 

Granted   by  appellate   court,  see  Appeal  and 

Error,  SI  HTS,  1210. 
Necessity  of  motion  for  purpose  of  review,  see 

Appeal  and  Ehror,  {  294. 
Opening  or  Tacating  judgment,  see  Judgment, 

I  342. 

In  pariiculor  action*  or  proceedinf*. 

Criminal  prosecutions,  see  Criminal  Law,  H 
018-957. 

Review  of  proceeding*. 

Review  of  proceedings  on  motion  as  dependent 
on  objections  in  lower  court,  see  Appeal  and 
Brror,  |  222. 

Review  of  proceedings  on  motion  as  depend- 
ent on  presentation  of  question  in  record, 
see  Appeal  and  Error,  {  706. 

Review  of  proceedings  on  motion  involving  dis- 
cretion of  court,  see  Appeal  and  Error,  {( 
977-979. 

Review  of  questions  of  fact  on  motion,  see  Ap- 
peal and  Error,  {  1015. 

X.   KATDBE  AXD  800FE  OF  BEMEDT. 

<  6.  That  plaintiff,  who  was  granted  a  new 
trial  on  motion,  was  not  entitled  to  it  because 
of  the  absence  of  prejudicial  error,  and  l>ecause 
defendant  was,  on  the  whole  record,  entitled  to 
a  directed  verdict,  does  not  necessarily  require 
a  reversal  of  the  order.— Royer  v.  King  a  Crown 
Plaster  Co.  (Iowa)  168. 

n.  G&oinn>8. 

(O)  RallBva  and  Inatraetiona  at  Trial. 

I  41.  Instructions  in  an  action  for  injuries 
to  a  servant  held  prejudicial  to  him,  justifying 
the  granting  of  a  new  trial  after  a  verdict  for 
the  master.— Royer  t.  King's  Crown  Plaster 
Co.  (Iowa)  168.    . 

{  41.  The  granting  of  a  new  trial  on  the 
ground  of  errors  in  Tustnictions  prejudicial  to 
plaintiff  will  not  be  set  aside  on  the  ground  that 
the  court  erred  in  overruling  defendant's  mo- 
tion for  a  directed  verdict.— Royer  v.  King's 
Crown  Plaster  Co.  (Iowa)  16a 

(D)  Dla«BaIlfleatlOB   or   Mlaeoadnet   of   •> 
ACeetlnv  Jnry. 

I  44.  C!ertain  act  of  a  juror  held  ground  for 
new  trial.— Cooper  v.  Oarr  (Mich.)  468. 

I  44.  A  party  held  entitled  to  a  new  trial 
because  of  the  misconduct  of  a  juror.— Cooper  v. 
Carr  (Mich.)  468. 

{  54.  A  party  complaining  of  the  misconduct 
of  a  juror,  held  not  guilty  of  laches.— Cooper 
v.  Carr  (Mich.)  468. 

I  54.  Misconduct  of  a  Juror  held  not  waived. 
—Cooper  V.  Oarr  (Mich.)  468. 

I  56.  Where  the  misconduct'  of  the  juror 
might  have  l>een  prejudicial,  the  successful  par- 
ty to  prevent  a  new  trial  must  rebut  the  pre- 
sumption of  prejudice.— Cooper  v.  Carr  (Mich.) 
468. 


(F)  Terdlet  or  Fiadiaara  Contrary  to  I4iw 
or  Bvldenee. 

I  7B.  Where  there  was  evidence  to  sustain 
the  verdict  in  the  amount  rendered,  the  verdict 
furnished  no  ground  for  a  new  trial  to  either 
party,  though  there  was  evidence  authorizing 
a  larger  verdict. — Reuber  v.  Negles  (Iowa)  966. 

(H)   newly  DIaeoTcrsd  Bvldenee. 

S  102.  It  was  not  error  to  refuse  a  new  trial 
for  newly  discovered  impeaching  evidence  which 
could  have  tieen  secured  by  using  due  diligence. 
—Spray  v.  Ayotte  (Mich.)  630. 

S  102.  The  court  held  not  to  have  abused  its 
discretion  in  denying  a  new  trial. — Snyder  v. 
Crescent  Milling  Co.  (Minn.)  822. 

I  105.  Ordinarily  a  new  trial  will  not  be 
granted  for  newly  discovered  evidence  impeach- 
ing a  witness. — Spray  v.  Ayotte  (Mich.)  630. 

Xn.  PBOOEESIirOB  TO  FBOCUBE 
XEW  TBIAXh 

I  120.  Order  of  court  relieving  defendant 
from  default  in  not  putting  his  motion  for  new 
trial  in  writing  held  not  an  abuse  of  discretion. 
—National  Citizens'  Bank  of  Mankato  v.  Mc- 
Kinley  (Minn.)  52a 

NEXT  FRIEND. 

Of  infant,  see  Infants,  I  78. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 
Construction  of  will,  see  Wills,  i  524. 

NOMINATION. 

For  office,  see  Elections,  fi  120,  126. 

NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NONJOINDER. 

Of  parties,  see  Parties,  H  82,  84. 

NONRESIDENCL 

See  Domicile.  < 

Oround  for  service  of  process  by  publication, 
see  Process,  I  111. 

NONSUIT. 

Involuntary  nonsuit  before  trial,  see  Dismissal 
and  Nonsuit,  |  73. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

See  Process. 

Judicial  notice,  see  Evidence,  i|  43-49. 

Laws  relating  to  notice  of  civH  proceedings  as 
depriving  of  property  without  due  process  of 
law,  see  Constitutional  Law,  |  309. 

A*  affecting  particular  cla**et  of  perton*. 
See  Corporations,  {  428. 
Insurance  companies,   see   Insurance,   S|  639, 

553. 
Mortgagees,  see  Mortgages,  i  154. 
Purchasers  of  land,  see  Vendor  and  Purchaser, 

II  230,  231. 
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A$  afeeting  p«rtfe«l«r  right*,  dvtie*,  mnd  UahUi- 
tie*. 

Liability  of  corporation  in  general  ai  affected 
br  notice  to  officers  or  agents,  see  Corpora- 
tions, i  428. 

Liability  of  insurer  as  affected  by  notice  of 
loss,  see  Insurance,  U  539,  553. 

Rights  and  liabilities  of  bona  fide  purchasers 
of  real  property,  see  Vendor  and  Purchaser, 
H  230.  hi. 

Rights  of  mortgagees  as  bona  fide  purchasers, 
see  Mortgagee,  |  154. 

Right  to  redeem  from  tax  lale,  see  Taxation,  f| 
704-710. 

Right  to  rescind  contract  of  sale,  see  Vendor 
and  Purchaser,  {  101. 

Of  particular  fact*,  actt,  or  proceeding*  not 
judicial. 

Attorney's  lien,  see  Attorney  and  Client,  f  180. 

Defects  in  title  of  vendor  of  land,  see  Vendor 
and  Purchaser,  |{  230,  231. 

Election  to  rescind  contracts  of  sale,  we  Ven- 
dor and  Purchaser,  |  101. 

Expiration  of  period  of  redemption,  see  Taxa- 
tion, H  704-710. 

Loss  under  insurance  policy,  see  Insurance,  li 
639,  653. 

Of  particular  judicial  proceeding*. 
Se«  Injunction,  i  221. 
Appeal,  see  Appeal  and  Error,  K  417-430. 
Appointment  of  administrator,  see  Executors 

and  Administrators.  |  32. 
Confirmation  of  sale  in  administration  proceed- 

itun,   see   Executors   and   Administrators,    | 

Redemption  from  mortgage,  see  Mortgages,  f 

006. 
Sale  of  land  for  taxes,  see  Taxation,  f  658. 

i  6.  The  law  fanputes  to  a  person  knowledge 
of  all  facts  which  the  exercise  of  ordlnaiy  dili- 
gence would  by  investigation  and  inquiry  dis- 
close.—Bergstrom  ▼.  Johnson  (Minn.)  899. 

NUISANCE 

Judicial  supervision  of  municipal  regulations, 
see  Municipal  Corporations,  t  03. 

Obstruction,  discharge,  and  pollution  of  surface 
waters,  see  Waters  and  Water  Courses,  |{ 
118,  126. 

Violation  of  liquor  laws,  see  Intoxicating  liq- 
uors, f  278. 

'     I.     FBIVATE  HUIBANCES. 

<A)  Natar*  of  Injary   and  Uabllity^  There- 
for. 

11.  "Nuisance"  defined.  Civ.  Code,  i  2393. 
—Town  of  Colton  v.  South  Dakota  Cent.  Land 
Co.  (8,  D.)  507. 

n.  PITBLIO  IfUIBAirOES. 

Obstruction  or  encroachment  on  highway,  see 
Highways,  H  167,  159. 

<A)  Natnr*  of  Imlarrt  and  Uablllty  There- 
for, 

I  59.  Public  nuisance  definpd.  Civ.  Code,  S 
2304.— Town  of  Oolton  t.  South  Dakota  Cent 
Land  Co,  (S.  D.)  507. 

{  61.  Whether  or  not  a  cemetery  is  a  nuisance 
is  a  question  of  fact,  to  be  determined  by  the 
circumstances  of  each  case.— Nelson  v.  Swedish 
EiTangeiical  Lutheran 'Cemetery  Aas'n  of  Chisa- 
go aty  (Minn.)  723. 

f  61.  Railway  stockyards  in  the  residence 
district  may  be  prohibited  as  a  nuisance,  ir- 
respective of  the  condition  -in  which  kept.—' 
Town  of  Colton  v.  South  Dakota  Cent.  Land 
Co.  (S.  D.)  607. 


(B)  Rlshts  aad  ReBsedlea  of  Prlrafe  Vw 
■oaa. 

f  72.  Ri|;ht  of  m  private  individaal  to  en- 
join a  public  nulsanee  atated.— Nelson  v.  Swed- 
ish Evangelical  Lutheran  Cemetery  Aas'n  of 
Chisago  aty  (Minn.)  723. 

t  72.  The  owner  of  land  adjoining.that  intend- 
ed for  a  cemetery  held  entitled  to  an  injunction. 
— Nelson  v.  Swedish  Evangelieai  Lutheran  Cem- 
etery Aas'n  of  CUaago  City  (Minn.)  723. 

(O  Abateaieat  aad  lajaaettoa. 

I  80.  The  use  of  land  for  burial  purposes 
will  be  restrained,  where  it  will  amount  to  a 
nuisance  through  contamination  of  tbe  atmoo- 
phere  or  water  of  wells  and  springs.— Nelson  v. 
Swedish  Evangelical  Lutheran  Cemetery  Aas'n 
of  Chisago  C^ty  (Minn.)  723. 

OATH. 

False  swearing,  see  Perjury. 

OBJECTIONS. 

—  In  judicial  proeeedinf*. 

Necessity  and  sufficiency  for  purpose  of  review 

in  civil  actions,  see  Appeal  and  Brror,  {f  195- 

226. 
Necessity  and  sufficiency  for  purpose  of  review 

in  criminal  prosecutions,  see  Criminal  Lav,  I 

1036. 
To  competency  of  witness,  see  Witnesses  {  76. 
To  evidence  at  trial,  eee  Criminal  Law,  K  696, 

698;  Trial.  H  83,  106. 
To  indictment  or  uformation,  see  Indictment 

and  Information,  H  137,  196. 
To  judge,  see  Judges,  (  51. 
To  jurors,  see  Jury,  H  92-133. 
To  parties,  see  Parties,  SI  82,  84. 
To  pleadings,  see  Pleading,  {  426. 
To  process  or  service  thereof,  see  Process.  {{ 

166,   167. 
To  verdict  or  findings,  see  Trial,  f  84S. 

OBSTRUCTIONS. 

Of  highways,  see  Highways,  H  167,  159. 
Of  waters,  aee  Waters  and  Water  Couisei^  U 
65,  118. 

OCCUPATION. 

License  tax  on  occupations  in  general,  we  Li- 

censes,  |  6. 
Of  real  property,  see  Uw  and  Occupation. 

OFFENSES. 

See  Criminal  Law. 

OFFER. 

As  evidence  of  value,  se«  Evidence,  f  601. 
Bids  for  contracts  with  municipal  corporation, 

see  Municipal  (Corporations,   i  331. 
Of  proof,  see  TriaL 
Proposals  for  contract,  see  Sales,  |  23. 

OFFICE  JUDGMENT. 

See  Judgment,  ff  131,  163. 

OFFICERS. 

(Competency  of  official  acts,  recoids  snd  certif- 
icates as  evidence  in  criminal  prosecutions, 
see  Criminal  Law,  I  429. 

Competency  of  official  records  as  evidence,  see 
Evidence,  I  333. 

Judicial  notice  of  official  proceedings  and  acts, 
see  Evidence,  |  48. 

Inability  of  municipal  corporation  for  torts  of 
officers,  see  Municipal  Corporations,  H  751, 
752. 
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Mandamas  to  pnblic  offlc«n  in  general,  m« 

Mandamas,  H  63-77. 
Ifandamns  to  tnr  title  to  offlce,  see  Mandamas, 

I  77. 
Begalation  and  conduct  of  elections  in  general, 

gee  Elections. 

PortJcvlor  elatiei  of  offieer$. 

See  Coroners ;  District  and  Prosecuting  Attor- 
neys ;   Judges ;   Justices  of  the  Peace. 

Attorneys,  see  Attorney  and  Client. 

C^porate  offlceiv  in  general,  see  Corporations, 
H  M7,  819. 

Municipal  officers,  see  Municipal  Corporations, 
I  167. 

School  officers,  see  Schools  and  School  Dis- 
tricts, I  46. 

Trustees,  see  Tmsts. 

I.  APPOIXTHEITT,      QVAZ,inOATIOV, 
AKB   TJBHUHE. 

Of  Judges,  see  Judges,  |  1. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, 1 157. 

Begnlation  and  conduct  of  elections  in  general, 
see  Eilections. 

CF)  Term  o<  OMee,  Taeam«lea,  ••<  HoK- 
lav  Orer. 

Mandamus  to  compel  delivery  of  boolis,  etc.,  by 
person  whose  term  has  expired,  see  Manda- 
mns,  I  77. 

(6)  Realvnatlan,  Svapenaloa,  or  Remo-ral. 

I  74.  In  view  of  Acts  S3d  Oen.  Assem.  c.  78, 
no  costs  should  be  taxed  against  relators  upon 
dismissing  proceedings  brought  in  good  faith  on 
the  relation  of  voters  to  remove  a  prosecuting 
attorney  for  neglecting  his  official  duties. — State 
r.  Hoepers  (Iowa)  818. 

m.  KIOHT8,  FOWXRB,  DUTIES,  AMD 
IiTABII.lTI»i. 

f  100.  Under  St  1898,  Sf  694,  698,  and  Laws 
1903,  c.  SOT,  a  coanty  superintendent  of  schools 
held  not  entitled  to  an  Increase  in  his  salary  un- 
der an  order  of  the  county  board  made  during 
the  term  of  his  office. — Sheboygan  County  v. 
Oaffron  (Wis.)  542. 

I  110.  As  a  general  rule,  the  duties  imposed 
by  law  on  public  officers  are  functions  and  at- 
tributes of  the  office,  and  not  the  officer.— State 
T.  Johnson  (Minn.)  479. 

OFFSET. 

See  Set-OS  and  Counterclaim. 

OIL 

Begnlation  of  sale  of  flaxseed  or  linseed  oil  as 
denial  of  right  of  property,  see  Constitutional 
Law,  t  87. 

Bight  to  question   constitutionality  of  statute 

?irohibiting  discrimination  in  sale,  see  Consti- 
ndonal  Law,  {  42. 

OPENING. 

Judgment,  see  Judgment,  f{  188,  163,  342. 
•Judgment  against  infant,  see  Infants,  i  110. 

OPINION  EVIDENCE. 

See  Criminal  Law,  Si  466-489;  Evidence,  it 
471-56S. 

OPINIONS. 

FormatloD  and  expression  of  opinion  as  to 
cause  as  affecting  competency  of  jurors,  see 
Jury.  I  103. 


OPTIONS. 

As  property  subject  to  descent  or  distribution,, 
see  Descent  and  Distribution,  I  8. 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

ORDERS. 

Order*  for  payment  of  money. 
See  Bills  and  Notes. 
Forgery,   see  Forgery. 

Orderi  of  court. 
See  Motions,  |  61. 
For  distribution  of  estate  of  decedent,  see  Ex> 

ecutors  and  Administrators,  {  315. 
For  service  of  mandamus,  see  Mandamus,   g: 

160. 
In  contempt  proceedings,  see  Contempt,  i  63. 
Review  of  appealable  orders,  see  Appeal  and 

Error;   Criminal  Law,  ii  1036, 1178. 

ORDINANCES. 

Municipal   ordinances,  see  Mnnicipal  Goritora- 

tions,  H  110,  112,  592. 
Municipal  ordinances,  restraining  enactment  or 

enforcement,  see  Injunction,  {  86. 

ORES. 

See  Mines  and  Minerals. 

ORGANIC  LAW. 

See  Constitutional  Law. 

ORGANIZATION. 

Of  corporations  in   general,   see  O>rporationsr 

OUTSTANDING  TITLE 

As  defense  to  ejectment,  see  Eljectment,  i  25. 

OVERFLOW. 

Of  land  in  general,  see  Waters  and  Water 
Cioarses,  i  119. 

OVERT  ACT. 

Element  of  conspiracy,  see  Conspiracy,  i  5. 

OWNERSHIP. 

Of  land  as  affecting  rifht  to  mechanic's  lien  for 
improvements,  see  Mechanics'  Liens,  f  S7. 

Of  lauds  under  navigable  waters,  see  Navigable- 
Waters,  I  to. 

Of  propo'ty  as  affecting  performance  of  con- 
tract of  sale,  see  Vendor  and  Purchaser,  tt 
135,  143. 

PAIS. 
Estoppel  in  pais,  see  Estoppel,  ii  56-110. 

PANAMA. 

Canal  zone  as  territory  bevond  the  seas  within 
meaning  of  insurance  policy,  see  Insurance,  {- 
461. 

PARCEL  ROOMS. 

Liability  of  carrier  tor  loss  of  goods,  see  Car- 
riers, i  404. 

PARENT  AND  CHILD. 

See  Onardian  and  Ward;    Infants. 
Custody  of  child  on  divorce  of  parents,  see  Di- 
vorce, SS  302,  312. 
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Father  as  natural  (uaidiaa  of  child,  see  Guard- 
ian and  Ward,  |  4. 
Habeas  corpus  lor  posseMiMi  of  child,  we  Ha- 


Right  of  action  nr  infant  for  personal  injaries, 


beas  Corpus,  M  S8,  54,  75,  79.  82,  90,  120. 
light  of  action  bj  ii  '        ' 
see  Infants,  |  72. 

{  17.  If  a  husband  had  the  ability  to  support 
his  children,  his  offer  to  support  them  If  hia 
wife  would  surrender  them  did  not  relieve  him 
of  responsibility  for  their  support,  though  his 
wife  improperly  detained  them  from  him.— BeiU 
fuss  T.  State  (Wis.)  33. 

PARI  MATERIA. 

Construction  of  statutes  in  pari  materia,  Ke 
Statutes,  f  225. 

PARISHES. 

See  Counties. 

PARKS. 

See  Municipal  Corporations,  |  721. 

PAROL  AGREEMENTS. 

See  Frauds,  Statute  of. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  U  384-445. 

PARTIAL  INVALIDITY. 

Of  statute,  elect,  see  Statutes,  f  64. 

PARTIES. 

Admissions  by  parties  as  evidence,  aee  Evi- 
dence, I  226. 

Domicile    or   residence   as   determininf   venue, 

.  see  Venue,  f  19. 

Interpleading,  see  Interpleader. 

Joinder  of  causes  of  action  as  affected  by  par- 
ties involved,  see  Action,  S  50. 

Laws  relating  to  parties  to  actions  as  depriv- 
ing of  property  without  due  process  of  law, 
see  Constitutional  Law,  |  309. 

Political  parties,  see  Elections,  U  120,  126. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

In  action*  hy  or  aff«in»t  partiovlar  olattei  of 

per  tons. 
See  Corporations,  {  319;    Municipal  Corpora- 
tions, {  513. 
Corporate  officers,  see  Cori>orations,  |  310. 

In  particular  attioni  or  proceedingi. 
See  Mandamus,  |S  151-160. 
In^  justice's  court,  see  Justices  of  the  Peace,  i 

On  insurance  policy,  see  Insurance,  {  624. 
To  set  aside  municipal  assessment,  see  Munic- 
ipai   Corporations,  }  513. 

Review  a*  to  partie$,  and  parties  to  proceeding* 
in  appellate  court*. 

Parties  to  appeal  or  writ  of  error,  see  Appeal 
and  Error.  {  327. 

Persons  entitled  to  review,  see  Appeal  and  Er- 
ror, {  160. 

To  conveyance*,  contract*,  or  other  tran*action». 
Joint  interests,  see  Joint  Adventures. 

n.  DEFEITDAKTS. 

Action  to  set  aside  municipal  assessment,  see 
Municipal   Corporations,  f  613. 

(B)  Joinder, 

I  28.  No  notice  will  be  taken  of  the  omission 
of  parties  whose  relation  to  the  matter  involved 


is  merely  formal.— Searles  v.  Northwestern  Mat. 
Life  Ins.  Co.  of  Milwaukee  (Iowa)  801. 

i  32.  Scope  of  rule  requiring  all  partiea  with 
Interests  in  litigation  to  be  brought  in,  stated. 
—Searles  v.  Northwestern  Mut.  life  In*.  Co.  of 
Milwaukee  (Iowa)  801. 

I  34.  Impossibility  of  bringing  in  neoeasaiy 
parties  is  an  excuse  for  not  doing  so,  even  in 
equity.— Searles  v.  Northwestern  Mut.  Life  Ins. 
Co.  of  Milwaukee  (Iowa;  801. 

nX.  HEW  FABTIX8  AKD  OHAHOX  OF 
PARTIES. 

Interpleading,  see  Interpleader. 

V.  BEFEOT8.  OBJEOTIOHS,  AlfD 
AMEMDMEMT. 

Amendment  after  remand  l>y  appellate  court, 
see  Appeal  and  Error,  |  1201. 

Grounds  for  abatement,  see  Abatement  and  Re- 
vival, f  27. 

§  82.  Suits  Keld  defeated  through  want  of  ju- 
risdiction of  necessary  parties. — Searles  ▼. 
Northwestern  Mut.  Life  Ins.  Go.  of  Milwaukee 
(Iowa)  801. 

t  84.  Under  Code,  |  3466,  remedy  to  bring  in 
necessary  parties,  stated.— Searles  v.  Northwest- 
ern Mut.  Ufe  Ins.  Co.  of  Milwaukee  (Iowa)  801. 

PARTITION. 

n.  AOTIOHS  FOK  PAHTXTIOK. 

Collateral  attack  on  judgment  construing  will, 
see  Judgment,  |  493. 

Collateral  attack  on  partition  proceedings,  see 
Judgment,  |  518. 

Pendency  of  other  action  as  ground  of  abate- 
ment, see  Abatement  and  Revival,  {  6. 

(B)  Pro«ec«lBCS   SB*  HelleC. 

{  57.  In  an  action  by  heirs  for  partition  of 
property  of  their  deceased  mother,  the  tatter's 
husband  could  allege  facts  by  way  of  counter- 
claim showing  that  be  was  entitled  to  relief  as 
tenant  in  common  of  the  property. — Scheiner 
V.  Arnold  (Wis.)  17. 

I  114.  Rule  as  to  taxation  of  attorney's  fees 
In  partition,  stated.— Hawk  v.  Day  (Iowa)  95». 

PARTNERSHIP. 

See  Joint  Adventures. 

Admissions  by   partners,,  see  Criminal  Law,  { 

410. 
Payment   of  firm  debts  by  note  of  individual 

partner,  see  Payment,  §  67. 

XV.  KIOHT8  AND   UABIUTXES  A8 
TO  THIRD  FER80KS. 

(A)  Repreaemtatloa   o<   Ftraa  br   Partaar. 

I  125.  A  member  of  a  firm  is  not  the  agent  of 
each  partner  individually,  and  cannot  bind  any 
memt^r  less  than  the  whole  as  a  firm. — State 
V.  Bums  (8.  D.)  572. 

(B)  Natnr*  and  Bztemt  of  Flras  U«blU««s. 

}  175.    One  partner  held  not  generally  liable 
for  the  crime  of  a  copartner. — State  v.  Bums* 
(S.  D.)  372. 

(D)  Aetlona  fer  or  Aval>st  Ftrasa  or  Pmrt« 


{  217.  In  an  action  against  a  firm  for  an 
amount  received  by  them  for  cattle  sold  for 
plaintiff  as  commission  merchants,  in  whidi  the 
defense  was  payment  by  the  individual  note  of 
a  partner,  a  question  to  sudi  partner  whether 
he  had  authority  to  sign  the  firm  name  except 
as   manager  thereof   held  properly  excluded.— 
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Caswell  ▼.  Pare  Bred  Cattle  CommlesioD  Co. 
<Iowa)  908. 

I  217.  In  an  action  against  a  firm  for  an 
«m<nint  received  by  them  for  cattle  sold  for 
plaintiffs,  in  whidi  the  defense  was  payment 
by  the  IndiTidual  note  of  a  partner,  a  question 
to  such  partner  Md  properly  excluded.— Cas- 
well V.  Piue  Bred  Cattle  Commission  Co.  (Iowa) 
808. 

PART  PAYMENT. 

Application,  see  Payment,  |  4S. 

PART  PERFORMANCE. 

Of  contracts,  rights  and  liabilities  of  iwrties, 

see  Contracts,  ji  318. 
Of    contracts    within    statute    of   fiaads,    see 

Frauds,  Statute  of,  |  129. 

PASSENGERS. 

See  Carriers,  |{  217-108. 

PASSWAYS. 

See  £!asements. 

PASTERS. 

On  ballots,  see  Elections,  H  182,  190. 


I  11. 


PAWNBROKERS. 

Evidence  \eU  sufficient  to  go  to  the 


jury  on  the  question  of  defendant  being  a  pawn- 
broker.— City    of    Marshalltown    t.    Armstrong 


<Iowa)  195. 


PAYMENT. 


See  Compromise  and  Settlement;  Tender. 

Of  particular  cla»$e»  of  obtigationt  or  liahiUiie*. 
Amount  required  to  redeem  from  tax  sale,  see 

Taxation,  |  710. 
City   warrant,  see  Municipal   Corporations,   | 

Claims  against  estate  of  decedent,  see  EJxecn- 
tors  and  Administrators,  {  283. 

Xiegacies  and  distributive  shares,  see  Execu- 
tors and  Administrators,  U  314,  315. 

.Public  indebtedness,  see  Municipal  Corpora- 
tions, f  894. 

H.  AFFLICATIOIT. 

f  45.  Statement  as  to  how  payments  not  ap- 
plied before  suit  bronght  should  be  applied.— 
Boynton  v.  Salinger  (Iowa)  309. 

IV.  PXiEASiKO,  EvromrcE,  triaz^ 

AHD  REVIEW. 

Burden  of  proof  of  payment  to  decedent,  see 
Executors  and  Administrators,  {  52. 

{  67.  The  giving  of  the  individual  note  of 
the  managing  partner  of  a  firm  for  a  debt  due 
from  the  firm  was  not  a  payment  of  the  firm 
debt  in  the  absence  of  an  express  acceptance 
of  it  as  such.— Caswell  v.  Pure  Bred  Cattle 
■Commission  Co.  (Iowa)  908. 

V.  BEOOVEBT   OF   PATMEITTB. 

'■ftymenta  for  land  sold,  see  Vendor  and  Pur- 
chaser, I  341. 

Payments  of  license  fees,  or  taxes  on  liquor 
traffic,  see  Intoxicating  Liquors,  {  96. 

PECUNIARY  LOSS. 

JSlement  of  damages  in  general,  see  Damages, 
{  40. 


PENDENCY  OF  ACTION. 

Another  action  pending  as  ground  for  abate- 
ment, see  Abatement  and  Hevival,  {  6. 

PEREMPTORY  INSTRUCTIONS. 

See  Criminal  Law,  |  768;   Trial,  |  168. 

PERFORMANCE. 

Tfane  of  performance  of  contracts  as  affecting 
application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  I  43. 

Of  particular  elatiet  of  dutiet  or  oiligation*. 

Contract  in  general,  see  Contracts,  K  274-324. 

Contract  for  transportation  of  passengers,  see 
Carriers,  f  271. 

Contract  of  sale,  see  Sales,  if  168-181 ;  Ven- 
dor and  Purchaser,  {{  135, 143, 

Contract  within  statute  of  frauds,  see  Frauds, 
Statute  of,  I  129. 

Contract  with  municipal  corporation,  see  Mu- 
nicipal Corporations,  |}  356,  365. 

Principal  contract  for  improvements  on  land 
as  affecting  right  of  contractor  to  mechanic's 
lien,  see  Mechanics'  Liens,  |  93. 

Services  by  broker,  see  Brokers,  |f  ^-63. 

PERJURY. 

I.  OFFEHBESANS   RE8FOH8IBIUTT 
THEBXFOB. 

^  la  The  addition  «f  the  words  "So  held  you 
God,"  in  administering  an  oath  to  a  deponent, 
held  not  essential  to  a  prosecution  for  perjury. 
—State  r.  Hulsnwa  (Iowa)  700. 

I  12.  A  conviction  for  pen'ury  could  not  be 
had  in  the  absence  of  a  finding  that  the  ma- 
terial matters  stated  were  untrue  in  fact- 
State  V.  Hulsman  (Iowa)  700. 

n.  PBOSECVnOH  AKS  PUmSHMEHT. 

I  29.  Both  an  indictment  for  perjury  and  the 
proof  thereunder  must  traverse  the  truth  of 
the  testimony  claimed  to  be  false.— State  v. 
Hulsman  (Iowa)  700. 

PERMANENT  ALIMONY. 

See  Divorce,  |  240. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERPETUITIES. 

I  6.  Deeds  M4  not  void  as  violative  of  the 
statute  against  perpetuities.— Root  r.  Snyder 
(Mich.)  206. 

i  8.  Where  a  will  making  a  gift  for  masses 
equitably  converted  the  real  estate  into  person- 
alty, the  statutes  relating  to  perpetuities  did 
not  apply.— In  re  Kavanaugh's  Estate  (Wis.) 
672. 

PERSONAL  INJURIES. 

Causing  death,  see  Death,  f$  19,  64. 
Risks  and  causes  of  loss  within  accident  insur- 
ance policy,  see  Insurance,  ||  451,  457. 

Particular  cautet  or  means  of  injurp. 
See  Assault  and  Battery ;  Explosives,  §  9. 
Acts  or  omissions  of  carrier,  see  Carriers,  If 

316-321. 
Acts  or  omissions  of  mnnicipality  In  general, 

see  Municipal  Corporations,  |{  751-821. 
Acts    or    omissioiu    of    municipal    officers    ot 

agents,  see  Municipal   Corporations,  H  761, 

762. 
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Defects  or  obstractiona  In  bifbwaya^  see  High- 
ways, I  187. 

Defects  or  obstmctioni  in  streets,  see  Mn&id- 
pal  Corporations,  U  763,  821. 

lulpractice  or  nealigence  of  physician  or  sur- 
geon, see  Pbiysiclans  and  Surgeons,  |  15. 

Negligence  in  general,  see  Neglifience. 

Operation  of  railroads,  see  Railroads,  |f  282, 
327-351,  860-398. 

Operation  of  street  tailroads,  sm  Street  Bail- 
roads,  i{  81-118. 

Partioutar  elMse*  of  pertoni  injured. 
Employes,  see  Master  and  Servant,  SS  90-297. 
Passengers,  see  Carriers,  {{  316-321,  347. 
Persons  attending  theaters  or  other  places  of 
public  amusement,  see  Theaters  and  Shows, 

I  6. 

Travelers  on  highways,  see  Highways,  f  187. 
Travelers  on  streets,  see   Municipal  Corpora- 
tions, U  763,  821. 

Remediet. 
See  Damages. 
Assignment  of  canse  of  action,  see  Assignments, 

EMdence  admissible  as  part  of  res  gestse,  see 

E^vtdence.  |  123. 
Release   of   claim   for   damages,   see    Release, 

II  16,  17,  21,  57. 

Right  of  action  by  infant,  see  Infants,  |  72, 

PERSONAL  JUDGMENT. 

Bar  by  limitations  of  right  to  personal  Judg- 
ment as  affecting  right  to  enforce  claim 
against  attached  property,  see  Limitation  of 
Actions,  I  170. 

PERSONAL  PROPERTY. 

Assets  of  estate  of  decedent,  see  Elxecutors  and 
Administrators,  f  62. 

Gift,  see  Gifts. 

Mortgage,  see  Chattel  Mortgages. 

OtFenses  inTolving  or  affecting,  see  Etebezsle- 
ment. 

Remedies  involving  or  affecting,  see  Replevin. 

Sales,  see  Sales. 

Sales  by  executors  or  administrators,  see  Elx- 
ecutors and  AdminiBtrators,  ||  319,  875. 

Sales  by  guardians,  see  Guardian  and  Ward, 
I  lOSw 

Storage,  see  Warehousemen. 

Taxation  of,  see  Taxation. 

PERSONAL  REPRESENTATIVES. 

See  Elxecntora  and  Administraton. 

PERSONS. 

Constitutional  guaranty  of  personal,  civil,  and 
political  rights,  see  Constitutional  Law,  {| 
83-87. 

Offenses   against    the   person,   see   Homicide; 


Rape. 


PETITION. 


In  judicial  proceedingt. 
See  Habeas  Corpna,  |  64;   Pleading, 
For  new  trial,  see  Criminal  Law,  |  1063. 
Probate  proceedings,  see  Wills,  |  277. 

In  proceedings  not  fudioial. 
For  establishment  of  highways,  see  Highways, 
i  29. 

PETIT  JURY. 

See  Juiy. 

PETROLEUM. 

Right  to  question  constitutionality  of  sta^te 
prohibiting   discrimini " 
stitutional  Law,  {  42. 


prohibiting  discrimination  in   sale,   see   Con- 

»rr 


PHYSICIANS  AND  SURGEONS. 

ESxpert  testimony,  see  Eividence,  I  653. 
Misrepresentations  affecting  validity  of  release 
of  claim  for  personal  injuries,  see  Release, 

Privileeed  commonications,  see  Witneasea,  II 
208—211. 

Sale  of  intoxicating  liquors  on  physidan'a  pre- 
scription, see  Intoxicating  Liquors,  |  155. 

I  15.  In  an  action  against  a  physician,  evi- 
dence held  to  show  actionable  negligence. — ^Frisk 
V.  Cannon  &  Balcome  (Minn.)  67. 

PICTURES. 

Ubeloua  pictures,  see  Libel  and  Slander,  i  la. 

PLACE. 

For  work,  duties  and  liabilities  of  master  as  to 
servants,   see   Master  and   Servant,   ||    101- 

Of  trial,  see  Criminal  Law,  ||  118-130;  Venue. 

PLEA. 

In  civil  actions,  see  Pleading,  H  93-14&. 

In  criminal  prosecutions,   see   Criminal   Law, 

I  291. 

PLEADING. 

Applicability  of  instmctions  to  pleadings  and 
issues,  see  Trial,  i  261. 

Indictment  or  crinunal  information  or  com- 
plaint, see  Indictment  and  Information. 

Practice  in  Justices'  courts,  see  Justices  of  the 
Peace,  U  91-«6. 

A  Uegationi  a$  to  pcrticular  factt,  aet*,  or  tran»- 
actiont.  . 

Damages,  see  Damages,  |  14L 

Fraud,  see  Fraud,  |  47. 

Statute  of  frauds,  see  Frauds,  Statute  ofL  I 
156. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions, I  189. 

In  motiom  hp  or  mgaintt  particular  cIossm  of 

perton*. 
See  Counties,  |  196:    Landlord  and  Tenant,  I 

230;   Master  and  Servant,  |  262;    Municipal 

Corporations,  |  816. 
Insurance  companies,  see  Insurance,  H  629,  815. 
Railroad    company,    see    Waters    and    Water 

Coursea,  |  12& 
Taxpayers,  see  Counties,  |  196. 

In  particular  ao«oti«  or  proceeding: 

See  Attachment,  I  212;  EUectment,  I  76;  Ha- 
beas Corpus,  II  64,  76,  79;  Interpleader,  | 
23 ;  Mandamoa,  I  160 ;  Partition,  |  67 ;  Quiet- 
ing Title,  I  34 :  Replevin,  {  67. 

For  breach  of  contract  in  general,  see  Con- 
tracts, U  833-350. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
1435. 

For  fraud,  see  Fraud,  I  47. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  |  816. 

For  injuries,  from   negligence,  see  Negligence. 

II  111,  119. 

For  injuries  from  sale  of  liquor,  see  Intoxica- 
ting Liquors,  |  306. 

For  injuries  to  servants,  'see  Master  and  Serv- 
ant. I  262. 

For  interference  with  trade,  see  Torta,  I  26. 

For  libel  or  slander,  see  Ubel  and  Slander,  |  80. 

For  rent,  see  Landlord  and  Tenant,  |  230. 

For  wrongful  discharge  of  surface  waters,  see 
Waters  and  Water  Courses,  |  126. 

On  bills  or  notes^  see  Bills  and  Notes,  1468. 

On  insuiance  policiea,  see  Insurance,  H  629.  815. 

Pleaa  in  criminal  prosecutions,  see  Criminal 
Law,  I  291. 
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Probate  proceedings,  see  Wills,  J  277. 

To  confirm  or  try  tar  title,  see  Taxation,  |  809. 

To  enforce  specific  performance,  see  Specific 
Performance,  {   114^. 

To  enforce  vendor's  Hen,  see  Vendor  and  Pur- 
chaser, S§  S^  28a 

To  establisn  highway,  see  Highways,  f  29. 

To  recover  price  paid  for  land,  see  Vendor  and 
Purchaser.  {  341. 

Review  of  deoUione  and  pleading  in  appellate 
eourU. 

Beview  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  Error,  U  195-22a 

I.  FORM  AUB  AZiUBOATIOMS  xk 
GEHEBAI- 

{  8.  An  allegation  in  a  complaint  that  an  or- 
dinance annexing  territory  to  a  city  was  not 
published  in  accordance  with  law  is  a  conclu- 
sion of  law,  and  fails  to  sufficiently  plead  de- 
fective publication.— Lutien  v.  City  or  Kewau- 
nee (Wis.)  662. 

I  34.  A  complaint  demurred  to  as  not  stating 
a  cause  of  action  will  be  upheld,  where  it  con- 
tains facts  sufficient  reasonably  to  apprise  de- 
fendant of  the  nature  of  the  claim  against  him. 
—Weber  v.  Lewis  (N.  D.)  105. 

n.  DEOLABATIOH.   OOMFLAUTT,  PE- 
TITION,  OR  STATiaiEirT. 

In  justices'  courts,  see  Justices  of  the  Peace, 

J  91. 
Joinder  of  causes  of  action,  see  Action,  §  38. 
Single  and  entire  cause  of  action,  see  Action,  { 

In  particular  aotiont  or  proceedings. 
See    Habeas   Corpus,   |  64;     Partition,  i   67: 

Quieting  Title,  |  34;   Replevin,  {  57. 
For  breach  of  contract,  see  Contracts,  M  333- 

330. 
For  damages  from  sale  of  intoxicating  liquors, 

see  Intoxicating  Ldquors,  $  306. 
For  injuries  from  defects  in  sidewalk,  see  Mn- 

hicipal  Corporations,  §  816. 
for   injuries   from  negligence   in  general,   see 

Negligence,  |{  111,  119. 
For  libel  or  slander,  see  Libel  and  Slander,  {  80. 
For  wrongful  discharge  of  surface  waters,  see 

Waters  and  Water  Courses,  i  126. 
On  bills  or  notes,  see  Bills  and  Notes,  i  468. 
To   enforce   specific   performance,    see   Specific 

Performance,  I  114. 
To  establish  liighway,  see  Highways,  (  29. 

f  SSVi.  The  function  of  a  complaint  is  to  in- 
form defendant  of  the  nature  of  plaiutifTs  de- 
mand, that  he  may  prepare  his  defense.— Weber 
T.  Lewis  (N.  D.)  105. 

i  46.  In  an  action  by  one  of  a  class  on  be- 
half of  himself  and  others  similarly  situated,  the 
complaint  held  required  to  allege  that  the  ac- 
tion was  brought  on  behalf  of  plaintiff  and  otb- 
«r8  similarly  situated.— Tbomdike  v.  City  of 
MUwaukee  (Wis.)  881. 

m.   PI.EA  OB  AN8WEB,  CR088.C0M> 

FI.AINT.  AMD  AftlSAVIT 

OF  DEFENSE. 

In  action  for  injuries  to  servants,  see  Master 
and  Servant,  {  262. 

Operation  and  effect  as  appearance,  see  Appear- 
ance. 

Betom  to  writ  of  habeas  corpus,  see  Habeas 
Corpus,  H  76,  79. 

(A)  Detenaea  In  General. 

I  93.  In  view  of  St.  1898,  g  2667,  two  de- 
fenses held  not  inconsistent.— Oerbig  v.  Bell 
(Wis.)  871.  I 


<BI)  Set-OS,  Connterelalai,  nnA  Crosa-Ooaa- 
plnlnt. 

In  partition  suit,  see  Partition,  {  57. 

I  140.  In  view  of  Ciode,  i  8674.  heU  that  it 
was  proper  practice  for  a  defendant  in  an  ac- 
tion on  a  bond  to  secure  corporate  debts,  to  set 
up  a  certain  matter  by  a  cross-petition. — Min- 
den  Canning  Co.  v.  Hensley  (Iowa)  1116. 

IV.  BEPX.I0ATION  OK  BEPLT  AND 
SUBSEQUENT  PI.EAi}INOS. 

In  avoidance  of  defense  of  statute  of  limitations, 
see  Limitation  of  Actions,  |  189. 

V.  DEBKUBBEB  OB  EXCEPTION. 

Opeiation  and  effect  as  appearance,  see  Appear* 
ance,  {  10. 

f  192.  A  demurrer  held  improper  where  suli- 
stantial  facts  constituting  a  cause  of  action  are 
stated  in  a  complaint  or  can  be  (inferred  by  rea- 
sonable intendment  from  matters  set  forth.-*- 
Weber  v.  Lewis  (N.  D.)  105. 

{  192.  Under  the  Code,  allegations  of  a  legal 
conclusion,  instead  of  facts  upon  which  it  is 
based,  do  not  ordinarily  render  a  pleading  bad 
on  general  demurrer.— Weber  v.  Lewis  (N.  D.) 
105. 

{  206.  Sufficiency  of  a  petition  as  against 
general  demurrer  stated. — Hallstead  v.  Perrigo 
(Neb.)  1078. 

i  205.  A  general  demurrer  to  the  complaint 
on  the  ground  that  a  cause  of  action  is  not 
stated  against  the  demurring  defendant  held 
not  to  raise  the  question  of  misjoinder  of  par- 
ties or  causes  of  action  (St.  1888,  {  2649.  subds. 
4,  6,  and  section  2651).— Cummlngs  v.  Chicago, 
B.  &  Q.  R.  Co.  (Wis.)  664. 

Ji  214.    A  general  demurrer  to  a  petition  ad- 
ts  the  truth  of  all  allegations  well  pleaded 
therein.— Hallstead  v.  Perrigo  (Neb.)  ICrTS. 

VI.  AMENDED   AND   SUPPIXMENTAX 
PI.EADIN08  AND  BEPI.EADEB. 

In  ejectment,  see  Ejectment,  I  76. 

In  lower  court  after  remand  by  appellate  court, 

see  Appeal  and  Error,  {  1201. 
Review  of  decisions,  see  Appeal  and  Error,  | 

105. 

f  237.  In  a  suit  to  set  aside  a  sidewalk  as- 
sessment, if  it  was  error  to  admit  proof  of  no- 
tice to  city  that  the  walk  was  worthless,  the 
complaint  should  have  been  amended  to  con- 
form to  the  proof,  and,  if  defendant  was  sur- 
prised, it  should  have  been  given  reasonable  op- 
portunity to  meet  such  proof.— Eiennann  v. 
City  of  Milwaukee  (Wis.)  53. 

i  245.  Plaintiff  held  entitled  to  amend  be- 
fore verdict,  so  as  to  increase  the  amount  of 
damages  claimed.— Delashmutt  v.  Chicago.  B.  & 
Q.  B.  Co.  (Iowa)  869. 

Vn.  SIONATUBE  AND  VEBIFICATION. 

i  290.  Effect  of  Code,  i  8640,  relating  to 
pleading,  stated.— Hoppes  v.  Des  Moines  City 
Ry.  Co.  (Iowa)  783. 

S  290.  Under  Code,  f  8640,  the  genuineness 
of  a  signature  on  a  written  assignment  attached 
to  a  petition  held  admitted  because  not  denied 
under  oath.— Hoppes  v,  Des  Moines  City  By. 
Co.  (Iowa)  783. 

ZI.  MOTIONS. 

Decisions  reviewable,  see  Appeal  and  Error.  ( 

103. 
Review   of   decisions   on  motions,   see  Appeal 

and  BJrror,  {  103. 
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I  366.    Where   an  amended   pleading  to  the 

same  in  substance  as  the  original  to  which  a 
demarrer    has    been    sustained,    the    amended 
'leading   should   be   stricken   from   the   files. — 
unshee  v.  Standard  Oil  Co.  (lotra)  842. 

I  365.  That  the  court  gave  no  opportunity 
to  orally  oppose  motions  in  respect  to  petition 
held  not  reversible  error. — Barnes  v.  Century 
Sav.  Bank   (Iowa)    174. 

I  867.  A  motion  to  make  more  definite  and 
certain  held  proper,  where  substantial  facts  con- 
stituting a  cause  of  action  are  stated  in  a  com- 
plaint or  can  be  inferred  by  reasonable  intend- 
ment from  matters  set  forth. — Weber  v.  Lewis 
(N.  D.)  105. 

Xn.  I881TE8,  PROOF,  AHD  VABIAXGE. 

Applicability  of  instructions  to  issues,  see  TiiaL 
I  251. 

In  partictUar  action*  or  proceeding: 
For  breach  of  contract  in  general,  see  Contiacts, 

1346. 
For  injuries  from  negligence,  see  Negligence^  S 

For  interference  with  trade,  see  Torts,  J  26. 
On  insurance  contract,  see  Insurance,  !  81a. 
On  insurance  policy,  see  Insurance,  |  645. 

'  I  375.  Where  proof  of  a  portion  of  the  facts 
alleged  will  support  a  recovery,  a  failure  of 
proof  as  to  the  rest  is  immaterial. — Malkowsld 
V.  Olfs  (Mich.)  199. 

i  381.    The  rule  requiring  the  allegations  of 

groof  to  agree  ia  satisfied  if  the  case  is  tried 
y  both  parties  upon  the  theory  that  facts  in 
evidence  tend  to  support  an  issue  as  made  by 
the  pleadings.— Dennison  v.  Daily  News  Pub. 
Co.  (Neb.)  764. 

XZn.  DEFECTS   AND   OBJECTIONS, 
WAIVER,  Ain>  AIDER  BT  VER- 
DICT OR  JUDOMEirr. 

Defects  in  indictment  and  information,  see  In- 
dictment and  Information,  fi  196. 

Beview  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  Error,  {{  195-226. 

I  426.  Amendment  of  petition  heJd  a  waiver 
of  any  error  in  sustaining  motions  to  strike 
part  of  petition  and  to  make  it  more  specific.->- 
Bames  v.  Century  Sav.  Bank  (Iowa)  174. 

{  426.  Any  error  in  refusing  to  strike  counts 
on  the  ground  of  misjoinder  of  legal  and  equi- 
table causes  of  action  held  waived  by  the  par- 
tie8.-.-Sullivan  t.   Kenney   (Iowa)  349. 

PLEDGES. 

See  Chattel  Mortgages ;   Pawnbrokers. 
Rights  and  liabilities  of  pledgors  and  pledgees 
of  corporate  stock,  see  Corporations,  {  123. 

POISONS. 

Risks  and  causes  of  loss  within  accident  in- 
surance policy,  see  Insurance,  f  457. 

POLICE  POWER. 

Of   municipality,  see  Municipal   Corporations, 

§  502. 
Of  state,  see  Constitutional  Iaw,  f  81. 
Particular  subjects  of  regulation,  see  Fish,  18^ 

Game,  |  3V, ;    Health,  |  21;    licenses,  16;- 

Taxation,  if  4,  5. 
Protection  of  minors,  see  Infants,  {  12. 


r  POLITICAL  PARTIES. 

Nominations  and  primary  elections,  see  SSec- 
tions,  {{  120,   m 

POLITICAL  RIGHTS. 

Constitutional  guaranty  of  political  rights,  see 

Constitutional  Law,  {|  83-87. 
Suffrage,  see  Elections. 

POLL 

Challenge  to  jury  polls,  see  Jury,  H  lSl-133. 

POLYGAMY. 


POLICY. 

Of  insurance,  see  Insurance. 


See  Bigamy. 


PONDS. 


See  Waters  and  Water  Courses,  if  112,  lU. 

POOLS. 

Combinations  in  violation  of  anti-trost  acta,  see 
Monopolies,   U  10-20. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Tenant, 

fi  139. 
Of  personal   property,  remedies  for   recovery, 

see  Replevin. 
Of   real   i»operty,  remedies   for  recovery,   see 

Ejectment;    Forcible  Entry  and  Detainer,  H 

6-29. 
Recovety  of  possession  by  vendor  of  land,  see 

Vendor  and  Purchaser,  {  289. 
Retention  by  grantor,  element  of  fraud   as  to 

creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Conveyances,  I  154. 
Rigbt  ot  possession  of  tliird  person  as  defenw 

to  action  of  ejectment,  see  Ejectment,  {  '£>. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Replevin. 

POST  MORTEM. 

ESxamination,  see  Coroners,  |  21. 

POST  OFFICE. 

Jurisdiction  of  state  courts  of  prosecution  for 
breaking  into  post  office,  see  Criminal  Law, 
I  95. 

POSTPONEMENT. 

Continuance  of  civil  actions,  see  Gontinnaiioe. 
Continuance  of  criminal  prosecutions,  see  Crim- 
inal Law,  ({  570-603. 

POWERS. 

Of  attorney,  see  Principal  and  Agent 

Of  sale  in  mortgage,  see  Mortgages^  {  366. 

PRACTICE. 

Regulations  depriving  of  property  -without  dae 
process  of  law,  see  Oonstltntional  Iaw,  if 
309-311. 

In  particular  civil  actiom  or  procee«iift. 
See  Attachment,  i  212;    Bankruptcy;    Certio- 
rari, f  68;  Ejectment,  f  76 ;  Ekecntion:  For- 
cible Entry  and  Detainer.  |i  6-29;    Habeas 
Corpus,  H  54-120;    Injanction,  H  107.  127: 
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Interpleader,  Si  23,  27 ;  Mandamas,  H  151- 
160:  Partition,  H  57-114;  Quieting  Titie, 
I  84;  Replevin;   Trespass,  |  44. 

Acconntlnx  by  executor  or  administrator,  see 
Executors  and  Administrators,   |{  511,  613. 

Assessment  of  damages,  see  Damages,  n  215, 
217. 

Between  corporation  and  officers  or  agent* 
thereof,  see  Oorporationa,  I  319. 

Br  or  against  assignee  or  issignora,  see  As- 
signments. H  134-138. 

By  or  against  conwrationa  in  general,  see  Cor> 
porationa,  {  607. 

By  or  against  firms  or  partners,  see  Partner- 
ship, i  217. 

By  or  against  foreign  corporations,  see  Corpo- 
rations, M  6^  660. 

By  or  against  Infants,  see  Infants,  |S  72-116. 

By  or  against  street  railroad  companies,  see 
Street  Railroads,  {  57. 

By  or  against  telegraph  or  telephone  companies, 
see  Telegraphs  and  Telephones,  {  20. 

By  Tendor  to  recover  possession  ot  land,  see 
Vendor  and  Purchaser,  f  290. 

Condemnation  proceedings,  aee  Eminent  Do- 
main, i  246. 

For  alienation  of  affections  of  husband  or  wife, 
see  Husband  and  Wife,  SI  326,  333. 

For  assault  and  battery,  see  Assault  and  Bat- 
tery, {  sa 

For  breach  of  contract,  see  Contracts,  Sl  320- 
35P. 

For  breach  of  contract  for  exchange  of  proper- 
ty, see  Bxchange  of  Property,  |  8. 

For  breach  of  contract  of  sale,  see  Sales,  g| 
360-384,  417,  418;  Vendor  and  Purchaser, 
i  343. 

For  causing  death,  see  Death,  {|  37,  90. 

For  change  of  venue,  see  Venue,  (  72. 

For  compensation  of  attorney,  see  Attorney  and 
Client,  I  166. 

For  compensation  of  broker,  see  Brokers,  i  86. 

For  conspiracy,  aee  Conspiracy,  I  21. 

For  contempt,  see  Contempt,  Si  61-67. 

For  contempt  for  violation  of  injunction,  see 
Injunction,  i  230. 

For  delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  S  105. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  |  230. 

Fw  divorce,  see  DivMce,  U  66,  186. 

For  extradition,  see  Extradition,  §S  34r-30. 

For  fraud,  see  Fraud,  H  47-65. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, |(  350.  351. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  $|  816, 
821. 

For  injuries  from  drainage  or  discharge  of  sur- 
face waters,  see  Waters  and  Water  Courses, 
I  126. 

For  injuries  from  negligence  in  general,  see 
Negligence,  gS  111,  13». 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telei>hone 
message,  see  Telegraphs  and  Telephones,  {{ 
60-74. 

For  injuries  from  negligent  use  of  street,  see 
Mnmcipal  Corporations,  |  706. 

For  injuries  from  sale  of  intoxicating  liquors, 
see  Intoxicating  Liquors,  g|  306,  312. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  {  441. 

For  injuries  to  licensees  or  trespassers  on  rail- 
road pr<v)erty  in  general,  see  Railroads,  I  282. 

For  injuries  to  passengeis,  aee  Carriers,  U 
316-321,  347. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §  398. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  fg  113-118. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, IS  262-297. 

For  jndnnent  by  default,  see  Judgment,  IS 
131,  1^3. 


For  libel  or  slander,  see  Libel  and  Slander,  S| 
80,   124. 

For  loss  of  or  injury  to  goods,  see  Carriers, 
SI  132-134. 

For  new  trial,  see  New  Trial,  I  120. 

For  obstruction  or  repulsion  of  flow  ot  surface 
waters,  see  Waters  and  Water  Courses,  g  126. 

For  purchase  money  on  sale  of  goods,  see 
Sales,  SS  340-363. 

For  removal  of  public  officers,  see  Officers,  I  74. 

For  rent,  see  Landlord  and  Tenant,  |S  230, 
281. 

For  twt  in  general,  see  Torts,  g  26, 

F&r  unpaid  taxes,  see  Taxation,  gg  585,  583. 

For  wrongful  discharge  of  servant,  see  Master 
and  Servant,  |  42. 

Inquisitions  of  lunacy,  see  Insane  Persons,  | 
26. 

On  bills  or  notes,  see  Bills  and  Notes,  Si  468- 
526. 

On  bonds  of  axecutors  or  administrators,  see 
Bxecutors  and  Administrators,  S  537. 

On  subscriptions  to  corporate  stock,  see  Corpo- 
rations, I  90. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  |S  267-434. 

Settiement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of,  I  46. 

To  abate  or  enjoin  liquor  nuisance,  see  In- 
toxicating Liquors,  S  279. 

To  abate  or  enjoin  nuisance  in  general,  see  Nui- 
sance, I  80. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  gS  47-60. 

To  enforce  liability  of  stockholders,  see  Banks 
and  Banking,  I  49;   Oorporationa,  |  269. 

To  enforce  lien  for  price  of  land  sold,  see  Ven- 
dor and  Purchaser,  SI  273,  200. 

To  enforce  mechanics  lien,  see  Mechanics' 
Liens,  i  281. 

To  enforce  specific  performance,  see  Specific 
Performance,  Si  114,  121. 

To  enforce  taxes,  see  Taxation,  |S  685,  503, 
"658-600. 

To  establish  and  protect  easement,  see  Ejase- 
ments,  S  61. 

To  establish  boundaries,  see  Boundaries,  SS  46- 

To   establish  drains,  see  Drains,  IS  36,  38. 
To  establish  highways,  see  Highways,  gg  21-66. 
To  foreclose  mortgage,  see  Mortgages,  gg  416- 

563. 
To    procure    liquor    license,    see    Intoxicating 

Liquors,  ||  76,  77. 
To  protect  attorney's  lien,  see  Attorney  and 

Client,  i  190. 
To  reform  written  instrument,  see  Reformation 

of  Instruments,  |  SO. 
To  restrain  or  set  aside  assessment  for  public 

improvements,    see    Municipal    Corporations, 

To  sell  property  of  infant,  see  Guardian  and 
Ward,  I  108. 

To  set  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  IS  278,  289. 

Portioular  proceedinfft  in  motion*. 

See  Abatement  and  Revival;  Appearance;  Con- 
tinuance; Costs;  Damages,  gg  l4l-217;  Dep- 
ositions; Dismissal  and  Nonsuit;  E}vidence: 
Execution;  Judgment;  Jury;  Limitation  of 
Actions;  Motions;  New  '  Trial;  Parties; 
Pleading:  Process;  Stipulations;  Tender; 
Trial;   Venue. 

Directing  verdict,  see  Trial,  S  168. 

Examination  ot  witnesses,  see  Witnesses,  SS 
236-287. 

Instructions  t<»  jury,  see  Trial,  SS  191,  286,  423. 

Settiement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of.  S  46. 

Verdict,  see  Trial,  gg  337,  358. 

Parttetilar  remediet  in  or  incident  to  option*. 

See  Attachment;  Depositions;  Injunction ;  In- 
terpleader. 
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Procedure  in  oriminal  pro$ec«tion*. 
See  Criminal  Law;    Fines;    Grand  Jut;    In- 
dictment and  Information;   Jury. 
Habeas  corpus  proceedings,  see  Habeas  CJorpns. 

Procedure  in  emerciie  of  ifecial  or  Umited  jurit- 

diction- 
Bankraptey,  see  Bankruptcy. 
ESquity,  see  Ekiuity. 
Justices'  courts  in  civil  cases,  see  Justices  of 

the  Peace,  |f  77-125. 
Probate  and  administration,  see  Executors  and 

Administrators JS  283.  314,  315,   511,   513; 

Guardian  and  Ward,  IS  25,  108. 

Procedure  in  or  hy  partiouUir  covrtt  or  tribunaU. 
Se«  Courts;    Justices  of  tiie  Peace,  |  141. 


Procedure  on  review. 


Crim- 


See  Appeal  and  Error;  Certiorari,  f  68 .  v^.iui- 
inal  Law,  H  103&-1178;  Exceptions,  BUt  of; 
New  Trial. 

Probate  proceedings,  see  Wills,  f  890. 

PRAIRIE  FIRES. 

liability  for  injuries,  see  Negligence,  i|  21,  90. 

PRAYER. 

For  instructions,  see  Criminal  Law,  (§  825, 
829;   Trial,  H  266,  260. 

PREFERENCES. 

By  carrier,  see  Carriers,  |  13. 
To  soldiers  as  municipal  employes,  see  Munic- 
ipal Corporations,  {  157. 

PREJUDICE. 

Appeal  by  counsel  to  piejudice  of  Jury,  see 
Trial,  S  126. 

Element  of  estoppel  in  pais,  see  I>itoppel,  f  68. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  IS  102&-1064. 

Ground  for  reversal  in  criminal  case,  see  Crim- 
inal Law,  «|  1163,  1172. 

Of  witness,  nound  for  impeacliment,  see  Wit- 
nesses, I  372. 

PRELIMINARY  EVIDENCE. 

Proof  of  execution,  and  authentication  of  docu- 
ments Offered  in  evidence,  see  EMdence,  1 372. 

PREMEDITATION. 

Element  of  murder,  see  Homicide,  |  286. 

PREPONDERANCE. 

Of  evidence,  see  Evidence,  {  598. 

PREROGATIVE  WRITS. 

See  Certiorari;    Habeas  C<Mpus;    Mandamus. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

Acquisition  of  rights,  see  Adverse  Possession, 
(  7;  Ejasements,  f  8;  Waters  and  Water 
Courees,  |  148. 

Establishment  of  highways,  sea  Highways,  H 
1-12. 

Pli^sicians'  ptMcriptions,  sale  of  intoxicating 
bqnor  on  prescription,  see  Intoxicating  Liq- 
uors, 1 155. 

PRESUMPTIONS. 

In  civil  actions,  see  EJvidence,  H  65,  80. 
In  criminal   prosecutions,   see   Criminal   Law, 
I  322. 


On  appeal  or  writ  of  error  In  civil  actions,  see 
Appeal  and  Error,  |{  927-936. 

On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, see  Criminal  Law,  ff  1141,  1144^  U63. 


PRETENSE. 


See  Fraud. 


PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Of  goods  sold,  see  Sales,  {f  340-363. 

PRIMARY  ELECTIONS. 

See  Elections,  f  126, 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 
Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  |  242. 
Larceny  by  agent,  see  Larceny,  |  15 

Agency  in  pcrticular  relatione,  office*,  or  oe- 

cupatione. 

See  Attorney  and  Client;    Brokeis:    Hoaband 

and  Wife,  f  25. 
Agency  of  partner  for  firm,  see  Partnersliip, 

Cor^rate  agents,  see  Corporations,  H  317,  319, 

X.  THE  BXXATIOir. 

Brokers,  see  Brokers,  ii  9,  10. 
(B)  Teraalaatlan. 

f  41.  Right  of  a  principal  to  revoke  anthori- 
ty  of  his  agent  stated. — Hallstead  v.  Perrigo 
(Neb.)  1078. 

XX.  MVTVAX.  KXOHinLDVTIES,  AHS 
r.TABir.TWES. 

Attorneys,  see  Attorney  and  Client,  ||  166-190 
Brokers,  see  Brokers,  f  81. 
Corporate  officers  and  agents,  see  Corporstions, 
II  317,  319. 

(A)  Bzaaattom  of  As«mer> 

f  69.  An  agent  will  not  be  permitted  to  place 
himself  in  a  conflicting  position  and  make  a 
secret  profit  out  of  the  agency. — ^Hogle  v. 
Meyering  (Mich.)  1063. 

I  69.  Act  of  a  person  supplied  with  money  to 
satisfy  a  mortgage  who  took  an  assignment 
thereof  to  himself  held  a  payment  of  the  mort- 
gage debt  by  the  owner.— <3nle  v.  Fries  (Neb.) 
65o. 

I  69.  The  taking  of  a  tax  sale  certificate  by 
one  given  money  by  the  owner  of  the  land  to 
pay  delinquent  taxes  thereon  held  a  payment  of 
the  taxes  by  the  owner, — OrUe  v.  Eriea  (NebJ 
055. 

I  71.  Petition  in  an  action  tor  fraud  of  agent 
in  exchange  of  land  held  to  state  a  cause  of  ac- 
tion.—Letson  V.  Buck  (Neb.)  740. 

(B)  C«Btp*nMMl*B  sa<  U«i  mt  Acsat. 

Brokers,  see  Brokers,  ||  45-67,  86. 

m.  BIQHTS  AND  XJUiBXTXTXES  AS  TO 
TKIBD  PEKBOHS. 

Liability  of  master  for  injuries  to  third  per- 
sons by  acts  or  omissions  of  aervanta  or  inde- 
rndent  contractors,  see  Master  and  Servant, 
304. 
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(A)  Povrera  of  As«b*. 

Anthori^  of  agents  of  oorporadona  in  gcmeral, 
see  Corporations,  H  406,  432. 

Authority  of  attorney,  see  Attorney  and  Client, 
H  77-101. 

Declarations  %  agent  as  evidence  against  prin- 
cipal, see  Evidence,  t  242. 

(C)  Vnantkorliied  and  "Wrongful  Acta. 

Liability  of  mnnicipal  corporation  for  torts  of 
officers  and  agents,  see  Municipal  Corpora- 
tions, SI  751,  <52. 

f  161.  All  private  writings  are  open  to  at- 
tack for  want  of  authority  in  an  agent  to  en- 
ter into  tliem,  and  It  is  unnecessary  to  assail 
them  by  direct  proceeding.— Nelson  v.  Nelson 
(Minn.)  731. 

(O)  Ratlfleatlon. 

{  175.  Written  ratification  of  a  lease  execut- 
ed by  an  agent  without  authority  in  writing 
not  only  validates  the  same  from  the  date  of 
the  ratification,  but  from  its  inoeption. — Dobbe 
T.  Atlas  Elevator  Co.  (S.  D.)  250. 

(E)   Notice  to  Asent. 

Notice  to  officers  or  agents  of  corporations  in 
general,  see  Corporations,  i  428. 

PRINCIPAL  AND  SURETY. 

Bee  Indemnity. 

Sureties  on  bonds  of  executor  or  administrator, 
see  Eixecntors  and  Administrators,  |{  527-637. 

I.  OBEATION  AND  EXISTENOE  OF 
KELATXON. 

(A)  Between  Indlvldnnls. 

{  5.  Defendant  held  not  to  have  signed  a 
note  as  surety,  but  as  an  original  debtor,  so 
that  the  release  of  a  third  party  without  her 
consent  did  not  release  defendant— Parkinson 
V.  Hoyt  (Iowa)  771. 

PRINTING. 

libeloDS  printed  words,  see  Libel  and  Slander, 
i  16. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
n   590,  645,  736. 

PRIORITIES. 

Between  actions  pending  for  same  cause,  see 
■  R(   ■     ■    "  " 


Of  mortgages,  see  Chattel  Mortgages,  {{  ^^4^ 
'"■5;   Mo  .---.-.. 


Abatement  and  Revival,  f  6. 

>f  mortgages,  see  Chattel  Moi 

155;   Mortgages,  ||  154,  244. 

PRIVATE  NUISANCE. 

See  Nuisance,  I  1. 

PRIVATE  ROADS. 

Condemnation  of  property  for  private  road,  see 

Eminent  Domain,  U  19,  58. 
Private  railroad  crossings,  see  Railroads,  {  102. 
Right  of  way,  see  Easements. 

PRIVILEGE. 

Grants  of  special  privileges  or  immunities,  con- 
stitutional prohibition,  see  Constitutional 
Law,  I  206. 

License  tax  on  privileges,  see  Licenses,  i  6. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  U  188- 
211. 


PROBABLE  CAUSE. 

For  prosecution,  see  Malicious  Prosecution,  S| 
21-24. 

PROBATE. 

Of  wUl,  see  WUls,  {|  257-434. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCEEDS. 

Of  insurance,  rights  of  parties,  see  Insurance, 

S  589. 
Of  sale  of  real  property  affecting  jurisdiction 

of  court,  see  Courts,  §  18. 
Of  taxes  collected,  see  Municipal  Corporations, 

I  985.  »~  . 

PROCESS. 

Laws  relating  to  process  as  depriving  of  prop- 
erty without  due  process  of  law,  see  Consti- 
tutional Law,  I  309. 

Want  of  or  defects  in   process  or  notice  as 

5 round  for  collateral  attack  on  judgment,  see 
ndgment,  |  480. 

In  ociiont  agcintt  parUoular  eltuie*  of  perion». 
See  Corporations,  H  607,  668. 
Foreign  corporations,  see  Corporations,  f  668. 
Foreign  railroad  company,  see  Railroads,  |  83. 
Insurance  companies,  see  Insurance,  {  28. 

In  particular  aotiom  or  proeeedingt. 
Appeal,  see  Appeal  and  Earor,  H  417-430. 

Partioular  formi  of  loriu  or  other  proeeu. 
See   Ortiontri;    Bxecution;    Habeas    0>rpns; 

Mandamus;    Replevin. 
Writ  of  error,  see  Appeal  and  Error,  (|  417- 

490. 

I.  NATURE,  ISgUANCE.  BEOTTMITEa, 
AND  VAUDITT. 

{  46.  A  commitment  for  refusing  to  make  a 
suQldent  return  to  a  writ  Keld  not  rendered 
void  by  the  alteration  of  the  date  thereof.— In 
re  Knott  (Mich.)  1040. 

II.   SERVICE. 

In  actions  against  corporations  in  general,  see 
Corporations,  |  607. 

(A)  Peraonnl    Service   In   General. 

Admission  of  service  by  insurance  commission- 
er, see  Insurance,  i  2(3. 

(O)  PnbUcntton   or   Otker   Hotlee 

i  111.  Jurisdiction  over  the  person  of  a 
defendant  who  cannot  be  found  is  acquired  by 
proper  publication  and  proof  thereof  following 
the  statutory  preliminary  steps. — Qoodspeed  v. 
Smith  (Mich.)  975. 

(B)  Retnm  and  Proof  of  Serrlce. 

{  145.  Return  of  sheriff  that  he  has  served 
the  summons  raises  presumption  that  be  per- 
formed his  duty.— Westman  v.  Carlson  (Neb.) 
515. 

{  140.  The  return  of  a  sheriff  that  he  served 
a  summons  on  the  defendant  can  only  be  im- 
peached by  clear  and  convincing  proof. — West- 
man  V.  Carlson  (Neb.)  516. 

in.  DEFECTS.  OBJECTIONS,  AND 
AMENDMENT. 

Quashing  service  against  foreign  corporation, 

see  Corporations,  f  068. 
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I  166.  After  iurisdiction  is  once  acquired  by 
proper  personal  or  substitated  service,  irregu- 
larities may  be  waived. — Croodspeed  t.  Snutb 
(Mich.)  976. 

{  167.  After  jurisdiction  is  once  acquired  bj 
proper  personal  or  substituted  service,  irresu- 
larities  may  be  corrected.— Goodspeed  t.  Smltb 
(Mich.)  975. 

XV.  ABUSE  OF  PROOE88. 

Malicious  prosecution,  see   Malicious  Proseca- 


tion. 


PROFITS. 


Loss,  element  of  damages,  see  Damages,  |  40. 
Secret  profits  of  agent,  see  Principal  and  Agent, 
i  69. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see   Intoxi- 
cating Ijiquors. 
Prohibitory  injunction,  see  Injunction. 


PROMISE. 


See  Contracts. 


PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

Of  corporations,  see  Corporations,  f  30. 

PROOF. 

See  Criminal  Law,  {{  322-561;    Depositions; 

Bvideace;   Witnesses. 
Amendment  to  conform  to  proof,  see  Pleading, 

}  237. 
Of  loss  under  insurance  policy,  see  Insurance, 

H  539,  663. 
Of  service  of  process,  see  Process,  §{  145-149. 
Older  of  proot,  see  Trial,  |  59. 
Pleading  and  proof,  see  Pleading,  {f  375-381. 
Reception  of  evidence  at  trial  of  civil  actions 

in  general,  see  Trial,  (f  44r-105. 
Reception  of  evidence  at  trial  of  criminal  causes 

in  general,  see  Criminal  Law,  |g  662-678. 

PROPERTY. 

Constitutional  guaranty  of  right  of  property, 
see  Constitutional  Law,  If  263-311. 

Constitutional  guaranty  of  right  to  acquire, 
hold,  and  dispose  of  property,  see  Constitu- 
tional Law,  §  87. 

E2quitable  conversion,  see  Conversion. 

Evidence  of  value  or  market  price,  see  Evi- 
dence, I  113,  488. 

Exemptions,  see  Homestead,  I  69. 

Licenses  in  respect  to  real  property,  see  Li- 
censes, §8  51-58. 

Subject  of  attorney's  lien,  see  Attorney  and 
Client,  i  182. 

Subject  of  commerce,  see  Commerce,  {  41. 

Subject  of  descent  or  distribution,  see  Descent 
and  Distribution,  i  8. 

Of  particuJar  clattet  of  periont. 
See  Railroads,  {§  69-82. 
Infants,  see  Guardian  and  Ward,  |108. 
Married  women,  see  Husband  and  Wife,  {  141. 

Particular  estate*  or  interest*. 
Married  woman's  separate  property,  Be«  Hus- 
band and  Wife,  t  141. 

Particular  *pecie*  of  property. 
See  Fish;    Mines  and  Minerals;    Waters  and 

Water  Courses. 
Corporate  stock,  see  Corporations,  g§  90,  123. 
Railroad  ri|;ht  of  way,  see  Railroads,  |{  69-82. 


Remeiie*  inoolcinji  or  affecting  propertjf. 

See  Attachment ;  E>)ectment;  Execution ;  For- 
cible Entry  and  Detainer,  H  6-29;  Fraudu- 
lent Conveyances;  Marshaling  Assets  and 
Securities;  Partition;  Quieting  Title;  Re- 
plevin; Specific  Performance;  Trespass,  ff 
26-69. 

Bankruptcy  proceedings,  see  Bankruptcy. 

Oondemnation  proceedings,  see  Ebnlnent  Do- 
main, {  246. 

Enforcement  of  mechanics'  liens,  see  Mechan- 
ics' Liens. 

EJstabiiahment  of  boundaries,  see  Boundaries,  B 
46-4a 

Foreclosure  of  mortgages,  see  Mortgages,  11 
366,  415-553. 

Injuries  to  property,   damages,  see  Damages, 

Setting  aside  transfer  in  fraud  of  creditors  or 

subsequent  purchasers,  see  EVaudnlent  Con- 
veyances, gf  278,  299. 

Transfers  and  other  matters  affeoting  title. 

See  Adverse  Possession;  Assignments;  Chat- 
tel Mortgages;  Deeds;  Descent  and  Distriba- 
tion;   Gifts;   Mortgages;  Partition. 

Conveyances  of  mines  and  mineral  lands,  see 
Mines  and  Minerals,  {  55. 

Dedication  to  public  use,  see  Dedication. 

Sale,  see  Sales ;  Vendor  and  Purchaser. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  H  319,  375. 

Sale  of  property  of  infant,  see  Guardian  and 
Ward,  I  108. 

Taking  for  public  use,  see  Eminent  Domain. 

Transfer  of  landlord's  reversion,  see  Landlord 
and  Tenant,  f  53. 

Offense*  against  or  involving   property. 
See  Burglaty;    Forgery;    Larceny;    Nuisance. 
Embesslement,  see   Embecslement. 

PROPOSALS. 

Bids  for  contracts  with  municipal  corporations, 
see  Municipal  Corporations,  1  331. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSPECTIVE  DAMAGES. 

See  Damages,  |  26. 

PROTECTION. 

Eiqual  protection  of  the  laws,  see  ConstitutioB- 

al  Law,  I  230. 
Of  fish,  see  Fish,  |  a 
Of  infants,  see  Infants,  if  12-20. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  {{  740-761 ;  Trial,  ff  138- 
141,  191. 

PROVISIONAL  REMEDIES. 

See  Attachment;    Injunction. 
Review  of  decisions,  see  Appeal  and  Brror,  8 
870,  1024. 

PROVISIONS. 

See  Food. 

PROVOCATION. 

Element  of  manslao^ter,  see  Homicide.  |  43. 

PROXIMATE  CAUSL 

Of  injury  in  general,  see  Negligence,  B  61.  82. 
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Of  injury  from  negUKence  or  default  in  tians- 
mission  or  delivery  of  telegraph  or  telephone 
message,  aee  Telegraphs  and  Telephones,  |  53. 

PUBLIC  AID. 

To  railroads,  see  Public  Lands,  i  92. 

PUBLIC  AMUSEMENTS. 

Se«  Xheateis  and  Shows. 

PUBLICATION. 

Of  ordinances,  by-laws,  or  resolutions,  see  Mu- 

nicipal  Corporations,  {  110. 
Of  proceas,  see  Process,  |  111. 

PUBLIC  CORPORATIONS. 

See  Counties ;  Municipal  Corporations ;  Towns. 

PUBLIC  DEBT. 

See  Counties,  i  196 ;  Municipal  Corporations, 
H  890,  9S5. 

PUBLIC  DOCUMENTS. 

Competency  as  evidence,  see  Criminal  Law,  | 
42d ;  Evidence,  f  883. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Counties.  I  196;    Municipal  Corporations, 

H  890,  98<J. 
Disposition   of   taxes  collected,   see   Municipal 

Coipotationa,  {  986. 

PUBLIC  GRANTS. 

See  Public  Lands. 

PUBLIC  HEALTH. 

See  Health. 

PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  HOUSES. 

See  Innkeepers. 

PUBLIC  IMPROVEMENTS. 

See  Drains;    Hlgbways:    Municipal  Corpora- 

Uons,  H  318,  513. 
Bonds  for,  see  Municipal  Corporations,  |  911. 
Subjects  and  titles  of  acts  relating  to  public 

works,  see  Statutes,  |  123. 

PUBLIC  LANDS. 

Adverse  possession,  see  Adverse  Possession,  |  7. 
Lands   under  navigable   water,   see   Navigable 

Waters,  f  86. 
Power  to  tax  lands  of  the  United  States,  see 

Taxation,  |  5. 

n.   SUXtmBT    AXD    DISVOSAI.     OF 
XuUTOB  OF  VNTTZa)  STATES. 

Liability  of  land  entered  as  homestead  for 
drainage  assessment,  see  Drains,  {  70. 

(B)  Entries,  Sales,  and  Poaaeaaorr  Rlsltta. 

i  85.    Where  plaintitTa  brother  made  a  home- 
stead entry  and  died  intestate  leaving  plaintiff 


and  intestate's  mother,  an  alien,  surviving,  and 
plaintiff  took  out  a  patent  running  to  the  heirs 
of  intestate,  the  mother  being  an  alien  and  in- 
capable of  making  proof,  under  Rev.  St.  U.  S. 
I  2291  (U.  8.  OompL  St.  1901,  p.  1890),  held, 
that  title  to  the  homestead  passed  to  the  broth- 
er.—Bergstrom  V.  Svenson  (N.  D.)  497. 

(6)  Girnmta    to    States    for    lateraal    Im- 
proventeata. 

Power  to  tax,  see  Taxation,  {  5. 

g  62.  The  intent  of  all  the  national  land 
grant  acts  was  that  an  acceptance  title  should 
pass  to  the  grantees  as  of  the  date  of  the  act, 
subject  only  to  exceptions  as  to  claims  to  lands 
accruing  subsequent  thereto,  and  before  identi- 
fication of  the  particular  lands  granted. — Mari- 
ner V.  Oconto  Land  Co.  (Wis.)  34. 

I  62.  A  grant  of  lands  to  the  state  by  Act 
Cong.  May  5,  1864,  c.  80,  13  Stat.  66.  the  lan- 
guage whereof  being  "there  be  and  hereby  is 
granted  to  the  state,"  etc.,  was  in  prascnti, 
leaving  nothing  to  be  done  to  pass  title  in  trust 
except  to  segregate  the  lands  from  the  general 
public  domain  by  due  selection  and  certification. 
—Mariner  v.  Oconto  Land  Co.  (Wis.)  34. 

(B)  Grants    tn    Aid    of    Rallroada. 

{  92.  A  railway  company  held  owner  of  land 
as  successor  to  the  grantee  of  public  land  under 
act  Cong.  July  2,  1864,  c.  217,  13  Stat.  36D. 
—Northern  Pac.  Ry.  Co.  v.  Aas  (N.  D.)  1016. 

{  92.  Forfeiture  resulting  from  failure  of 
grantee  of  public  land  to  perform  conditions  of 
the  grant  (Act  Cong.  July  2,  1864,  c.  217,  13 
Stat.  365),  cannot  be  asserted  except  by  the 
United  States.— Northern  Pac.  By.  Co.  v.  Aas 
(N.  D.)  1016.  ^ 

i  92.  Parties  acquiring  rights  in  public  lands 
on  the  route  adopted  by  the  Northern  Pacific 
Railroad  Company  under  Act  July  2,  1864,  c. 
217,  13  Stat.  365.  take  subject  to  such  right  of 
way.— Northern  Pac  Ry.  Co.  v.  Aas  (N.  D.) 
1016. 

f  92.  Rights  of  a  railroad  company  under  a 
grant  of  public  land  by  act  Cong.  July  2,  1864, 
c.  217,  13  Stat.  365,  stated.— Northern  Pac.  Ry. 
Co.  T.  Aas  (N.  D.)  1016. 


PUBLIC  LAWS. 


See  Statutes. 

PUBLIC  NUISANCE. 

See  Nuisance,  H  59,  80. 

PUBLIC  OFFICERS. 

See  Officer*. 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Contracts,  i%  117- 
137. 

PUBLIC  PROPERTY. 

Adverse  possession,  see  Adverse  Possession,  {  7, 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 

PUBLIC  RECORDS. 

See  Records. 

PUBLIC  REVENUE. 

See  Taxation. 
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PUBLIC  SCHOOLS. 

See  Schools  and  School  DiitricU,  H  39-46. 

PUBLIC  SERVICE  COMMISSION. 

Judicial  notice  of  proceedings  of  railroad  com- 
missioner, see  Evidence,  I  48. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations ;  Railroads ;  Street 
Railroads ;    Warehousemen. 

Interstate  ocmunerce  laws,  see  Commerce. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

PUBLIC  USE. 


Dedication  of  property,  see  Dedication, 
operty  for 
Eminent  Domain. 


Taking  property  for  public  use  in  general,  see 


What  constitntea  public  use  for  which  property 
may  be  taken  under  power  of  eminent  do- 
mam,  see  Eminent  Domain,  |  19. 

PUBLIC  WAYS. 

See  Highways :  Municipal  Corporations,  f| 
706,  763,  821. 

PUBLIC  WORKS. 

See  Drains;  Highways;  Municipal  Corpora- 
tions, SI  818,  513. 

Bonds  for,  see  Municipal  Corporations,  |  911. 

Subjects  and  titles  of  acts  relating  to,  see  Stat- 
utes, i  123. 

PUNfSHMENT. 

See  Fines.  • 

Cruel  punishment  of  children,  see  Infants,  H 
16,  20. 

PUNITIVE  DAMAGES. 

S««  Damages,  |i  91,  215. 

PURCHASERS. 

See  Sales ;  Vendor  and  Purchaser. 

PURE  FOOD  LAWS. 

See  Food. 

.  QUALIFICATIONS. 

Of  applicants  for  liquor  license,  see  Intoxica- 
ting Uqnors,  f  68. 

Of  witnesses  in  general,  see  Witnesses,  fi  40- 
211. 

QUARANTINE. 

Of  witnesses  as  ground  for  postponement  of 

trial,  see  Criminal  Law,  (  640. 
Of  witnesses,  separation  of  jury  pending  post- 

p<niement  of  tnal,  see  Criminal  Law,  |  854. 

QUASHING. 

Indictment  or  information,  see  Indictment  and 
Information,  f  187. 

QUESTIONS  OF  LAW  AND  FACT. 

In  civil  actions,  see  Trial,  |{  136-141,  191. 
In  crimin.U  prosecutions,  see  Criminal  Law,  |8 
740-761. 

QUIA  TIMET. 

See  Quieting  Title. 


QUIETING  TITLE 

Tax  titles,  see  Taxation,  U  805,  800. 

I.  BIOBT  or  ACnOK  ASS  SEFEM8ES. 

I  10.  One  mnst  quiet  title  on  the  strength  of 
bis  own  title,  and  not  on  lite  weakness  ot  bis 
adversaty'a,— Mobn  ▼.  H^n  (Iowa)  1127. 

I  19.  An  action  under  Comp.  Laws  1887,  H 
6449-5464,  to  determine  adverse  claims  to  and 
for  iMJSsession  of  real  property,  was  maintain- 
able to  the  same  effect  as  an  action  of  eject- 
ment at  common  law.— Ottow  v.  Friese  (N.  D.) 
603. 

IX.  FBOOEEDIXOB  AXB  BTff.TKF. 

Rendering  final  judgment  on  leveraol,  see  Ap- 
peal and  Error,  |  1176. 

i  34.  The  essential  alleeations  in  an  action 
under  Comp.  Laws  1887,  if  5449-5464,  to  de- 
termine adverse  claims  to  i>o8see8ion  of  land. 
held  not  the  same  as  those  on  which  an  action 
for  forcible  entry  and  detainer,  under  sections 
6072-6081,  was  maintainable.— Ottow  r.  Friese 
(N.  D.)  608. 

RAILROAD  COMMISSIONER. 

Judicial  notice  of  proceedings,  see  Evidence,  i 
4& 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  pasaengers,  see  Carriers. 

X.   COHTBOZ.  AND  BEOITI^TIOX  IH. 

Control  and  regnlati<»i  of  cwamon  earriaa^  see 
Carriers,  {  13. 

Judicial  notice  of  nnceedings  of  railroad  com- 
missioner, see  Evidence,  f  48. 

Regulation  of,  as  regulation  of  oommeroe,  see 
Commerce,  H  61-^ 

n.  BAIZAOAS   OOMPAXXEa. 

I  38.  Service  of  process  on  a  foreign  rail- 
road company  held  to  ^ve  the  court  jarisdic- 
tion.— Sherrili  v.  Grand  Trunk  Ry.  Ca  of  Can- 
ada (Mich.)  830. 

IXI.  rWlXO  AID. 

Giants  of  land  in  aid,  see  Pnblic  Laada,  I  82: 

V.   BICHBT  OF  WAT  AXD  OTHER  IH. 
TEBBST8  nr  X.A1ID. 

Acquisition  of  rights  under  ^wer  of  eminent 
domain,  see  Eminent  Domam. 

Adverse  possession  of  right  of  way,  see  Ad- 
verse Possession,  {  43. 

Recognition  of  boundary  of  right  of  way,  see 
Boundaries,  8  48. 

Right  of  way  affecting  title  of  vendor,  aee  Ven- 
dor and  Purchaser,  |  135. 

S  69.  A  perpetual  easement  for  a  railway 
right  of  wa^  over  land  is  an  incumbrance  there- 
on and  an  interest  therein. — Delisha  v.  Minne- 
apolis, St.  P.,  R.  A  D.  Electric  Traction  Co. 
(Minn.)  276. 

{  78.  A  railroad  company  may  grant  a  li- 
cense or  easement  on  its  right  of  way  not  in- 
terfering with  the  operation  of  the  road. — Hast- 
ings V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  786. 

S  82.  Railroad  company  AeM  not  estopped 
to  deny  title  of  adjoining  proprietor  to  portion 
of  right  of  way  not  fenced  in.— Sheldon  v.  Midt- 
igan  Gent  R.  Co.  (Mich.)  1066. 
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I  82.  That  a  railroad  company  fenced  lu 
only  60  or  60  feet  of  ita  right  of  way  of  100 
feet  is  no  eTidence  of  abandonment  of  tlie  por- 
tion not  fenced. — Sheldon  t.  Blichlgan  Cent  R. 
Co.  (Mich.)  1066. 

VI.  OOHBTBTTCmqiriBCAIIfTEirAHOE, 
AXB  BQUinCZIIT. 

Action  for  injuries  from  obstruction  of  surface 
waters  from  construction  or  maintenance  of 
railroad  bridxe,  see  Waters  and  Water  Cours- 
es, I  126. 

Dnty  of  railroad  companjr  as  to  construction 
and  maintenance  of  bridges  over  waters  in 
general,  see  Waters  and  Water  Courses,  { 
5S. 

Injuries  from  flowage  from  construction  or 
maintenance  of  railroad  bridges  in  general, 
see  Waters  and  Water  Courses,  {  118. 

Restraining  discharge  of  surface  waters,  see 
Waters  and  Water  Courses,  {{  119,  12i. 

i  102.  An  adjoining  landowner  held  entitled 
to  go  upon  a  railroad  right  of  way  to  remove  an 
obstruction  from  an  archway  used  for  the  pas- 
sage of  his  cattle.— Hastings  ▼.  Chicago,  R.  L 
&  P.  Ry.  Co.  (Iowa)  786. 

I  102.  An  archway  under  railroad  tracks  not 
large  enough  to  permit  the  passage  of  wagons 
loaded  with  farmprodncts  is  not  a  comidiance 
with  Code,  {  2022,  requiring  adequate  means 
of  crossing.— Hastings  t.  Chicago,  R.  I.  ft  P. 
Ry.  Co.   (Iowa)  786. 

I  102.  If  a  railway  company  has  provided  a 
statutory  crossing,  the  mere  fact  that  it  permits 
adjoining  owner  to  use  an  opening  under 
its  tracks  does  not  convert  the  opening  into  a 
statutory  private  crossing  which  the  company 
must  maintain.— Hastings  v.  Chicago,  R.  I.  ft 
P.  Ry.  Co.  (Iowa)  786. 

i  102.  A  railway  company's  assurance  to  an 
adjoining  owner  held  not  recognition  of  the  stat- 
utory right  to  an  under  crossing  nor  an  as- 
surance that  one  would  be  maintained.— Hast- 
ings T.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  786. 

VH.  BAIiIiS,  rEASES,  TRAFFIC  OOH- 
TBAOTS,  AKD   COksOUBATIOM. 

i  1S4.  Under  Code,  I  2039,  a  lessee  railroad 
company  would  be  liable  for  damage  caused  by 
constructing  a  bridge  so  as  to  obstruct  the  flow 
of  water  in  a  stream.— Delashmutt  t.  Chicago, 
B.  ft  Q.  R.  Co.  aowa)  359. 

I  134.  A  lessor  railroad  company  held  joint- 
ly liable  with  its  lessee  for  damage  caused  by 
the  construction  of  a  bridge  by  the  latter,  so  as 
to  obstruct  the  water  in  a  stream,  notwithstand- 
ing Code,  (  2066,  authorizing  the  leasing  of  rail- 
roads.- Delashmutt  t.  Chicago,  B.  ft  Q.  B.  Co. 
(Iowa)  359. 

I  134.  The  lessor  and  lessee  of  a  railroad 
both  being  liable  for  proper  construction  and 
maintenance  of  a  bridge,  they  are  jointly  liable. 
—Delashmutt  v.  Chicago,  B.  ft  Q.  R.  Co.  (Iowa) 
359. 

VXH.  nroEBTEDMESS.  mEOTTBTTTEB, 
LIENS,  AMD  MORTOAOES. 

(A)  Hmtur*  and  Extent  of  I.lal>ilttl«a. 

I  158.  Fers<»  grading  railroad  bed  held  to  be 
a  subcontractor,  within  the  laborers'  lien  law, 
giving  a  subcontractor  a  lien  for  material  fur- 
nished and  labor  performed  in  constructing  a 
railroad.— Owen  v.  Cox  (Neb.)  668. 

{  159.  A  description  of  premises  upon  which 
a  subcontractor's  lien  was  sought  held  sufficient 
under  Comp.  St.  1909.  c.  54,  art.  2,  {|  2,  3.— 
Owen  V.  Cox  (Neb.)  658. 

X.   OPERATIOK. 

Carriage  of  passengers,  see  Carriers,  {f  217- 
408. 


Injuries  to  employes,  see  Master  and  Servant, 
it  90-297. 

(B)  Stntntory-,      Hnnlelpal,      mm*      Oflelsl 

9*Kiilmt£omut 

Judicial  notice  as  to  action  for  penalty  for  &il- 

ure  to  equip  cars,  see  Bvidence,  {  48. 
Liability   for  injuries  to  servant  from  failure 

to  furnish  safety  appliances,  see  Master  and 

Servant,  |  111. 
ntle  of  ordinance   regulating  speed  of  train, 

see  Municipal  Corporations,  {  112. 

(C)  Compnnlea  nnd  Persons  Uable  for  In- 

Jnriea. 

Concurrent  negligence  of  railroad  company  and 
independent  contractor,  see  Kegligence,  {  61. 

Negligence  of  independent  contractors,  see  Neg- 
ligence, f  65. 

(D)  Injnries  to   I.leenaeea   or  Trespaaaers 

In  General. 

Application  of  doctrine  of  turntable  cases,  see 
Negligence,  i  23. 

(  282.  Evidence  held  not  to  show  that  a  rail- 
road company  had  invited  boys  to  catch  rides 
on  moving  trains,  so  as  to  render  it  liable  for 
injnries  to  one  of  them  attempting  to  so  take  a 
ride.— Berg  v.  Dulotb,  S.  iS.  ft  A.  Ry.  Co. 
(Minn.)  Km. 

I  282.  Evidence  and  findings  held  to  show 
plaintitr  was  rightfully  at  the  place  of  accident, 
and  engaged  in  a  service  in  which  his  master 
and  defendant  railroad  company  had  a  common 
beneficial  interest,  so  as  to  make  the  company 
liable  for  injury,  through  tlie  negligence  of  its 
servants,  of  plaintiff. — Hendrickson  v.  Wiscon- 
sin Cent  By.  Co.  (Wis.)  68a 

<F)  Aeeldents   at   Croaalncs. 

Argumentative  instructions,  see  Trial,  i  240. 
Instructions  assuming  facts,  see  Trial,  |  191. 
Instructions  giving  undue  prominence  to  par- 
ticular matters,  see  Trial,  {  244. 

I  827.  Where  a  pedestrian  looks  and  listens 
at  a  railroad  crossin(^  he  is  not  necessarily 
negligent  because  he  cud  not  look  at  the  most 
advantageous  point— Wallenburg  v.  Missouri 
Pac.  Ry.  Co.  (Neb.)  289. 

8  330.  One  about  to  cross  a  railroad  held 
entitled  to  assume  that  trains  will  be  run  at 
lav^ul  speed  and  with  proper  signals.— Case  v. 
Chicago  Great  Western  Ry.  Co.  (Iowa)  1037. 

{  350.  Whether  a  train  was  running  faster 
than  six  miles  per  hour  at  a  crossing,  and 
whether  signals  were  given  of  its  approach, 
held  for  the  jury.— Trout  v.  Minneapolis  ft  St. 
L.  R.  Co.  (Iowa)  799. 

S  350.  Defendant  in  a  railroad  crossing  acci- 
dent case  held  not  entitled  to  have  charge,  aa 
a  legal  proposition,  that  if  he  could  have  seen 
the  train  when  and  where  he  looked,  according 
to  his  testimony,  he  either  saw  it  or  did  not 
look*— Case  v.  Qiicago  Great  Western  Ry.  Co. 
(Iowa)  1037. 

I  350.  Evidence  as  to  driver  of  team  having 
looked,  at  a  proper  point,  for  a  train,  before  at- 
tempting to  cross  a  railroad,  held  sufficient  to 
fo  to  jury.— Case  v.  Chicago  Great  Western 
ly.  Co.  (Iowa)  1037. 

I  350.  Whether  one  before  attempting  to 
cross  a  railroad  looked,  at  a  proper  point  for  a 
train,  held  a  question  for  the  jury.— Case  v. 
Chicago  Great  Western  By.  Co.  (Iowa)  1037. 

I  350.  Whether  one  should  stop  his  team 
before  attempting  to  cross  a  railroad  held  a 
question  of  fact,  and  not  of  law.— Case  v.  Chi- 
cago Great  Western  Ry.  Co.  (Iowa)  1037. 

t  351.  The  words  "plain  sight"  in  an  in- 
struction as  to  contributory  negligence  of  one 
attempting  to  cross  a   railroad   when   a  train 
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was  In  plain  sicht  from  the  point  wliere  it  was 
Us  duty  to  look,  Aeld  not  objectionable. — Case 
V.  Chicago  Great  Western  Ry.  Co.  (Iowa)  1037. 

(G)  Injuries  to  Persons  on  or  nenr  Trnclcs. 

Injuries  to  persons  on  or  near  street  railroad 
tracln,  see  Street  Railroads,  {§  81-lia 

I  360.  A  railroad  company,  violating  a  stat- 
ute requiring  the  ringing  of  a  bell  for  at  least  60 
rods  as  an  engine  approaches  any  street  cross- 
inpr,  held  liable  for  damages  resulting  from 
frightening  a  horse. — Warn  v.  Chicago  Great 
Western  Ry.  Co.  (Iowa)  1104. 

i  898.    In  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  frightening  a  horse, 
evidence  held  to  support  a  verdict  for  plaintiff. 
.  —Warn   v.   Chicago   Great   Western   Ry.   Co. 
(Iowa)  1104. 

(H)  Injaries  to  Anln^sla  on  or  near  Traelcs. 

S  411.  The  running  of  a  train  at  twelve 
miles  an  hour  through  an  unincorporated  vil- 
lage, where  the  fencing  of  tracks  is  not  required 
does  not  constitute  negligence  upon  which  a 
recovery  could  be  Imsed  for  animals  killed  upon 
the  track.-^Cox  v.  Chicago  &  N.  W.  Ky.  Co. 
(Neb.)  909. 

t  411.  It  is  not  negligence  for  a  railroad 
company  to  fail  to  fence  its  station  grounds  in 
a  village  where  it  is  not  required  by  statute  to 
do  so.— Cox  V.  Chicago  &  N.  W.  Ry.  Co.  (Neb.) 
999. 

J  441.  The  mere  killing  of  animals  on  a 
Iroad  track  on  station  grounds,  where  the 
tracks  were  not  required  by  statute  to  be  fenced 
held  not  to  show  negligence  of  those  in  charge 
of  the  train.^Cox  v.  Chicago  &  N.  W.  Ry.  Co. 
(Neb.)  999. 

(I)  Fires. 

Measure  of  damages  for  destruction  of  shade 
trees,  see  Damages,  i  112. 

RAPE 

H.  PBOSEOITTIOII  AMD  PtnnSHlCENT. 

(A)  Indiotment   nnd   Inforntstlon. 

Description    in    prosecution  for   homicide,   see 
Homicide,  |  131. 

(B)  BlTidenee. 

Acts  and  declarations  of  conspirators,  see  Crim- 
inal Law,  8  423. 

I  40.  In  a  prosecution  for  rape,  evidence  that 
prosecutrix  had  an  unaddressed  and  unsigned 
note  in  her  possession  referring  to  sexnal  in- 
tercourse fcela  inadmissible  to  show  that  she  had 
previously  indulged.— State  v.  Dadley  (Iowa) 
812. 

$  42.  On  a  trial  for  rape,  the  state  in  re- 
buttal held  entitled  to  show  specific  immoral 
acts  by  accused  in  view  of  his  evidence. — Rob- 
inson V.  State  (Wis.)  750. 

i  43.  In  a  prosecution  for  rape,  evidence  that 
a  physician  found  prosecutrix's  hymen  destroyed 
'2¥>  months  after  the  occurrence  held  admissible. 
—State  V.  Dudley  (Iowa)  812. 

i  48.  Involuntary  answers  to  questions  asked 
prosecutrix  in  a  prosecution  for  rape  are  not 
complaints,  but  mere  recitals  of  what  is  claim- 
ed to  have  happened.— State  v.  Dudley  (Iowa) 
812. 

{  48.  In  a  prosecution  for  rape,  statements 
made  by  prosecutrix  held  not  deprived  of  their 
character  as  complaints  because  made  in  reply 
to  questions  asked  her. — State  v.  Dudley  (Iowa) 
812. 

{i  48.   That  two  months  expired  between  an 
eged  rape  and  prosecutrix's  complaint  thereof 


to  L.  did  not  render  the  complaint   inadmis- 
sible.—State  V.  Dudley  (Iowa)  812. 

I  52.  A  conviction  sum)orted  by  the  direct 
and  positive  testimony  of  a  diild  of  limited 
mentality  and  intelligence  held  not  without  sup- 
port.—Robinson  V.   State  (Wis.)  730. 

I  54.  Ehridence  in  a  rape  trial  held  to  cor- 
roborate prosecutrix. — State  v.  Herrington 
(Iowa)  772, 

(CD  TrinI   and   Review. 

Assumption  as  to  facts  in  instructions,  see 
Criminal  Law,  |  761. 

Election  between  acts  proved,  see  Criminal 
Law,  {  678. 

Error  in  instructions  cured  by  giving  other,  in- 
structions, see  Criminal  Law,  §  823. 

I  67.  In  a  prosecution  for  rape,  whetlier  die 
evidence  of  prosecutrix's  father  was  suffidoit 
to  corroborate  her  held  for  the  jury. — State  v. 
Dudley  (Iowa)  812. 

f  69.  Instructions  in  a  rape  trial  held  to  suf- 
ficiently require  corroborating  evidence  other 
than  prosecutrix's  testimony. — State  v.  Herring- 
ton  (fowa)  772. 

I  59.  In  a  prosecution  for  rape,  the  court 
did  not  err  in  refusing  to  charge  that  the  tes- 
timony of  prosecutrix's  father  was  the  only  evi- 
dence other  than  that  of  prosecutrix  tending  to 
connect  defendant  with  the  offense.— State  r. 
Dudley  (Iowa)  812. 

I  69.  Instruction  on  trial  for  statutory  rape 
held  erroneous  as  practically  ignoring  the  pre- 
viously required  election  on  the  part  of  the 
state,  and  allowing  each  juror  to  find  defendant 
gnilt7  of  either  of  numerous  acts.— State  v. 
Riggs  (S.  D.)  509. 

RATE. 

Charges  (or  telegraph  or  telephone  service,  see 
Telegraphs  and  Telephones,  i  34. 

Of  speed  of  trains,  title  of  ordinance  regulat- 
ing, see  Municipal  Corporations,  {  112. 

Transportation  rates,  see  Carriers,  f  13. 

RATIFICATION. 

Of  acts  of  agent,  see  Principal  and  Agent,  S 

175. 
Of  acts  of  corporate  officers,  see  Corporations,  { 

407. 
Of  release,  see  Release,  |  21. 

REAL  ACTIONS. 

See  Ejectment:  Forcible  Entry  and  Detainer, 
H  6-29. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Use  and  Occupation. 

Conclusiveness  of  judgment  in  actions  relating 
to  real  property,  see  Judgment,  |  747. 

Conveyances,  see  Deeds ;  Vendor  and  Pnrehsser. 

Effect  of  statute  of  frauds  on  agreements  relat- 
ing to  real  property,  see  Frauds,  Statute  of, 
§§  56-79. 

Injuries,  damages,  see  Damages,  {  112. 

Jurisdiction  of  justices  of  the  peace  in  actions 
involving  title  to  realty,  see  Justices  of  the 
Peace,  i  36. 

Liens  for  improvements,  see  Mechanics'  Liens. 

Mortgage,  see  Mortgages. 

Remedies  involving  or  affecting,  see  Ejectment; 
Forcible   Entry  and  Detainer,  H  6-29. 

Sales  by  executors  or  adminiatrators^sM  Ex- 
ecutors and  Administrators,  {{  319,  375. 
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Sales  by  guardians,  see  Onardian  and  Ward,  § 

Suspension  of  absolute  power  of  alienation,  see 

Perpetuities,  |  6. 
Trespass  to,  see  Trespass. 

REASONABLE  DOUBT. 

« 

Decree  of  proof  in  criminal  prosecutions,  see 
Criminal  Law,  I  561. 

Instructions  as  to  reasonable  doubt,  see  Crim- 
inal Law,  I  789. 

REBATES. 

From  freight  charges,  see  Carriers,  |  13. 

RECEIPTS. 

Warehouse  receipts,  see  Warehousemen,  f  16. 

RECEIVERS. 

In  proceedings  to  wind  up  corporation,  see  Cor- 
porations, I  622. 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  ft  662- 
678;  Trial,  II  44^105. 

RECONVENTION. 

See  Set-Off  and  Counterclaim. 

RECORDS. 

Of  particular  fact*,  act»,  tn«tntm«nf*,  or  pro- 

ceeiingi  not  judicial. 
Corporate  records,  right  of  stockholders  to  in- 
spect, see  Corporations,  |  181. 

Of  judicial  proceedings 

Abstracts  or  record  on  appeal,  see  Appeal  and 
Error,  |{  686-590. 

Evidence  in  contempt  proceedings,  see  Con- 
tempt, I  63. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  493;  Criminal  Law,  || 
1087-1116. 

Record*  a*  evidence,  and  evidence  relating  to 
mattert  of  record. 
In  civil  actions,  see  Evidence,  I  333. 
In  criminal  prosecutions,  see  Criminal  Law,  { 

429. 
Parol    or  extrinsic   evidence    to  contradict  or 

vary,  see  Evidence,  §  386. 

Recorde  a*  notice,  and  at  affecting  prioritiet. 
See  Chattel  Mortgages    |j|  154-155,  197;    Ven- 
dor and  Purchaser,  §  231. 

I  7.    "Filing"    defined.— Spackman   t.    Gross 
(S.  D.)  389. 

RECOUPMENT. 

See  Set-OfI  and  Counterclaim. 

REDEMPTION. 

From  mortgage  sale,   see  Mortgages,   ||   599, 

606. 
From  tax  sale,  see  Taxation,  {|  704-710. 

REDIRECT  EXAMINATION. 

See  Witnesses,  |  287. 

REFERENCE. 

Beview  of  decisions  relating  to  reference,  see 
Appeal  and  Error,  |  1044. 


tX.  KEFEJUEEB  AXB  PROOEEDIirCW. 

Review  of  proceedings  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
I  1044. 

m.  BEPOBT  AMD  FIKDIIIOB. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  |  831. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instmments. 

Z.  BIOHT  OF  ACTION  Ain>  DEFEHSE& 

I  17.  Under  the  circumstances,  held  that  a 
contract  for  city  paving;  could  be  reformed  to 
give  effect  to  what  was  mtended  by  the  parties. 
— Fullerton  v.  City  of  Des  Moines  (Iowa)  159. 

I  17.  Evidence  keM  to  justify  reformation 
of  a  deed  because  of  a  mutual  mistake.— Mitchell 
T.  Griffith  (Neb.)  996. 

n.  PBOCEEDINQS  AND  KEIJEF. 

I  30.  Reformation  or  correction  of  an  instru- 
ment may. not  be  had  in  an  action  at  law. — 
Skiba  V.  Oustin  (Mich.)  464. 

REFRESHING  MEMORY. 

See  Witnesses,  ||  254-257. 

REFUNDING. 

License,  fee,  or  tax  on  liqnor  traffic,  see  In- 
toxicating Liquors,  |  96. 


REGISTRATION. 


See  Records. 


REHEARING. 


See  New  Trial. 

REINSTATEMENT. 

Of  insurance  policy,  see  Insurance,  ||  759,  764. 

RELATIONSHIP. 

Disqualification  of  witness  by  relationship,  to 
party,  see  Witnesses,  |  63. 

RELEASE. 

See  Compromise  and  Settlement;    Payment. 
From  bond  ot  stockholders  to  secure  corporate 

debts,  see  Corporations,  {  218. 
From  liability  of  carrier  in  respect  to  goods, 

see  Carriers,  |  158. 

Z.  BEOUISITE8  AND  VAXJDITT. 

Authority  of  attorney  to  execute,  see  Attorney 
and  Client,  |  101. 

I  1.  There  can  be  no  release  of  a  cause  of 
action  without  unequivocal  acts  of  plaintiff 
showing  expressly  or  by  implication  that  he  in- 
tended to  release.— Mensforth  t.  Chicago  Brass 
Co.  (Wis.)  41. 

I  16.  Release  of  claim  for  personal  injuries 
may  be  avoided,  when  executed  under  a  mutual 
mistake.— Nelson  v.  Chicago  &  N.  W.  R.  Co. 
(Minn.)  902. 

f  17.  A  release  executed  on  a  mistaken,  but 
honest,  opinion  of  a  physician  as  to  the  extent 
of  plaintiff's  injuries,  held  valid. — Nelson  y. 
Chicago  &  N.  W.  R.  Co.  (Minn.)  902. 

I  17.    Release  of  claim  for  personal  injuries, 

executed  in   reliance   on  false   representations, 
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Md  voidable.— Nelson  v.  Chicago  4^  N.  W.  B. 
Oo.  (Minn.)  902. 

I  17.  A  release  of  a  claim  for  a  personal  in- 
jury held  procnred  by  fraud.— Mensforth  v.  Chi- 
cago Brass  Co.  (Wis!)  41. 

g  21.  One  releasing  his  claim  for  a  personal 
injury  held  not  in  a  position  to  affirm  or  ratify 
the  release  without  full  knowledge  of  its  terms 
and  the  facts.- Mensforth  v.  Chicago  Brass  Co. 
(Wis.)  41. 

§  21.  An  acceptance  of  money  by  one  injured 
paid  by  the  person  liable  therefor  held  not  a  rat- 
ification of  the  release  of  the  claim  for  damages. 
—Mensforth  t.  Chicago  Brass  Co.  (Wis.)  41. 

i  24.  Where  a  payment  was  not  understood 
by  either  party  to  the  transaction  to  be  in  set- 
tlement of  a  disputed  liability,  a  return  or  ten- 
der of  return  of  the  money  paid  is  not  necessary 
before  suing  on  the  liability. — ^Mensforth  T.  Chi- 
cago Brass  Co.  (Wis.)  41. 

m.  PUSASING,  EVTDZarCE,  TRIAI., 
AND  BEVI£W. 

i  56.  Certain  evidence  held  inadmissible  to 
aid  in  an  effort  to  avoid  a  release  of  a  claim  for 
personal  injuries.— Demarfc  v.  Milwanltee  Elec- 
;tric  Ry.  &  Light  0>.  (Wis.)  13. 

S  57.  Evidence  held  to  sustain  an  order  set- 
ting aside  a  dismissal  of  an  action  on  the 
ground  that  the  purported  release  thereof  was 
obtained  by  fraud.— Mah-eng-annce  v.  Anundsen 
(Minn.)  13& 

{  57.  To  accomplish  impeachment  ot  a  writ- 
ten release  of  a  claim  for  a  personal  injury,  the 
proof  must  be  convincing  beyond  reasonable  con- 
troversy.— Demark  v.  Milwaukee  Electric  By.  & 
Ught  Co.  (Wis.)  13. 

I  67.  Evidence  held  to  show  that  one  ignorant 
of  English  understood  by  the  aid  of  an  inter- 
preter the  contents  of  the  release  of  his  claim 
for  a  personal  injury.— Demark  v.  Milwaukee 
Electric  Ry.  4  Light  Co.  (Wis.)  13. 

i  67.  Evidence  held  not  to  show  that  one  ex- 
ecuting a  release  of  his  claim  for  personal  injury 
was  induced  to  do  so  through  fraud.— Demark  v. 
Milwaukee  Electric  Ry.  &  Light  Co.  (Wis.)  13. 

{  57.  Evidence  held  not  to  show  that  one  ex- 
ecuting a  release  of  his  claim  for  personal  in- 
jury was  induced  to  do  so  through  undue  influ- 
ence or  coercion. — Demark  t.  Milwaukee  Elec- 
tric Ry.  &  Light  Ca  (Wis.)  13. 

i  58.  The  question  of  the  validity  of  a  release 
of  a  claim  for  a  personal  injury  held,  under  the 
evidence,  for  the  jury. — Mensforth  v.  Chicago 
Brass  Co.  (Wis.)  41. 

{  58.  Whether  one  signing  a  release  of  a 
claim  without  knowledge  of  the  instniment  was 
negligent  held  for  the  jury.— Mensforth  t.  Chi- 
cago Brass  Co.  (Wis.)  41. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law,  {  354:  Evi- 
dence, i$  U3,  116. 

RELIGIOUS  SOCIETIES. 

Application  of  instructions  to  evidence,  in  ac- 
tion for  conversion  of  crops,  see  Trial,  {  262. 

Conveyances  to  preachers'  aid  society,  see  Char- 
ities, i  27. 

REMAND. 

Of  cause  by  appellate  court,  see  Appeal  and 
Error,  H  11^1210. 


REMEDIES. 


See  Action. 


REMISSION. 

Of  debt,  see  Bdeaae. 

REMITTITUR. 

Of  cause  by  appellate  court,  see  Appeal  and 
Error,  H  1198-1210. 

REMOTENESS. 

Of  limitations  in  deed,  will,  or  declaration  of 
trust,  see  Perpetuities. 

Of  relationship  as  affecting  damages  for  fail- 
ore  to  deliver  telegram,  see  Telegraphs  and 
Telephones,  f  68. 

REMOVAL. 

Of  guardian,  see  Ouardian  and  Ward,  |  25. 

Of  guardian  of  insane  person,  see  Insane  Per- 
sons, §  38. 

Of  obstruction  or  encroachment  on  highway, 
see  Highways,  {  167. 

Of  public  officers  in  general,  see  Officers,  |  74. 

REMOVAL  OF  CAUSES. 

Chanm  of  venue  or  place  of  trial,  see  Venae, 

§  72. 
Postponement  of  trial  to  petition  for  removal 

of  cause,  see  Trial,  I  26. 
Proceedings  for  removal  as  part  of  reootd  on 

appeal,  see  Appeal  and  Error,  (  520. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENDITION. 

Of  judgment,  see  Judgment,  H  210,  256. 

,  RENT. 

See  Landlord  and  Tenant,  H  192-231. 

RENUNCIATION. 

Of  devise  or  legacy,  see  Wills,  |  717. 

REPEAL. 

Of  statute,  see  Statutes,  §§  158,  159. 

REPETITION. 

Of  instructions,  see  Trial,  (  260. 

REPLEVIN. 

Appearance,  see  Appearance,  {  9. 

I.  RIGHT  OF  ACTION  AXS  SSFEiraEa. 

{  4.  Replevin  will  lie  to  recover  an  undivid- 
ed interest  in  a  crop  of  small  grain. — Johnson 
V.  Stone  (Minn.)  720. 

n.  JVBISDIGTION,    VENUE,    AND 
PABTIES. 

{  19.  Under  Code,  t  4163,  the  venue  in  re- 
plevin held  properly  laid  in  the  county  where 
the  property  was  at  the  time  of  filing  the  peti- 
tion and  issuance  of  the  writ— Rummelhart  r, 
Boone  (Iowa)  338. 

J  19.  Under  Code,  {  4169,  an  action  in  re- 
plevin htid  not  defeated  by  the  fact  tiiat  part 
of  the  property  was  removed  to  another  coun- 
ty after  tiie  filing  of  tlie  petitton,  the  iaananoe 
of  the  writ,  and  the  placing  of  the  same  in 
the  hands  of  the  officer  (or  service. — ^RmnBuei- 
hart  V.  Boone  (Iowa)  338. 
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HI.  PBOOEEDIHCW  rOK  TAKHTO  AMD 
BXmEUViaiT  OF  PROPEBTT. 

Ji  51.  A  motion  to  qiuiBh  a  writ  in  replerin 
d  impr<^>«r,  though  tiie  aheriff  illegally  seized 
a.  part  of  the  property  in  controyeray.— Rnm- 
melhart  r.  Boone  (Iowa)  338. 

IV.  PXXAOXNO  AND  EVXDENOE. 

I  57.  A.  petition  in  replevin  held  to  contain 
the  requirements  of  Code,  S  4183.— Bummelhart 
T.  Boone  (Iowa)  838. 

TX.  TaiAii.  svnoitfBtn,  BwroBOE- 

ICEirT  OF  JtJDOMBNT,  AMD 
BEVIEW. 

i  85.  A  motion  to  diamisa  an  action  in  re- 
pleTin  held  improper,  though  the  sheriff  illegally 
seized  a  part  of  the  property  in  controversy. — 
Rnmmelhart  v.  Boone  (Iowa)  838. 

S  88.  In  replevin  by  assignee  of  lessor,  held 
error  to  refuse  to  submit  to  the  jury  the  Ques- 
tion of  landlord's  ownership  of  one-third  of  the 
small  grain  under  the  lease. — Johnson  v.  Stone 
(Minn.)  720. 

i  103.  Where  plaintiff  obtaining  possession 
of  property  in  replevin  fails  to  prosecute  his  ac- 
tion because  of  a  defect  in  his  petition,  defend- 
ant held  entitled  to  judgment  and  to  a  trial  of 
his  ri^ht  of  property  or  possession,  to  estab- 
lish his  damages  under  Code  Civ.  Proc  I  190. 
— Pennington  Connty  Bank  v.  Bauman  (Neb.) 
654. 

REPORTS. 

By  guardians,  see  Onardian  and  Ward,  }  25; 
Insane  Persons,  |  38. 

REPRESENTATION. 

ConstmcUon  of  wills,  see  Wills,  |  651. 

Of  client  by  attorney,  see  Attorney  and  Client, 
l|  77-101. 

Of  corporation  by  officers  and  agents,  see  Cor- 
porations, a  4()6,  432. 

REPRESENTATIONS. 

False  representationn,  see  Frand. 

In  application  for  insnrance,  see  Insurance,  J 

REPRESENTATIVES. 

Personal  representatives,  see  Bxecutots  and 
Administrators. 

REPUGNANCY. 

Implied  repeal  of  statute  by  inconsistent  or  re- 
pugnant act,  see  Statutes,  |  159. 
In  defenses  alleged,  see  Pleading,  |  93. 
In  description  of  twnndaries,  see  Boundaries, 

REPUTATION. 

Of  witness,  see  Witnesses,  i  338. 

REQUESTS. 

For  instmctions,  see  Criminal  Law,  S{  825, 
829;   Trial.  ${  256,  260. 

For  instructions,  necessity  for  purposes  of  re- 
view, see  Appeal  and  Earror,  {  216. 

RESCISSION. 

Oancellation  of  written  instmment,  see  Cianoel- 

lation  of  Instruments. 
Of  contracts,  see  Contracts,  |  249. 
Of   contract   of  sale,   see   Sales,   H   104.   121, 

1?R:    VPTidor  and  Purchaser,  U  86.  119. 


Of  contract  or  conveyance  of  infiint,  see  In- 
fants, I  68. 
Of  release,  we  Release,  (  24. 

RESERVATIONS. 

Of  case  or  qnestion  of  law  for  determination  by 
higher  court,  see  Appeal  and  Error,  {  816. 

Of  minerals  and  minlnc  rigbta,  see  Mines  and 
Minerals,  {  55. 

RES  GEST/E. 

In  civil  actions,  see  Evidence,  i  123. 

RESIDENCE. 

See  Domicile. 

Affecting  jurisdiction  of  delinquent  children,  see 

Infants,  I  18. 
Affecting  liability  for  taxes,   see  Taxation,  i 

593. 
Affecting  place  of  taxation,  see  Taxation,  {  254, 
Of  parties  to  action  as  determining  venue,  see 

Venue,  |  19. 

RESIDUARY  CLAUSE. 

See  Wills,  |{  858-862. 

RES  IPSA  LOQUITUR. 

Kegligence  of  carrier,  see  Caniera,  |  318. 

RES  JUDICATA. 

See  Judgment,  H  590,  646,  736. 
Former  decision  as  law  of  the  case,  see  Ai>- 
peal  and  Error,  Si  1097-1099. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  i  304 ;  Principal  and 
Agent,  I  161. 

RESTORATION. 

Of  consideration  as  condition  of  avoidance  of 
reieaae,  see  Release,  S  24. 

RESTRAINT  OF  TRADE. 

Ontracts  in  restraint  of  trade,  see  Contracts, 

{  117. 
Trusts  and  other  combinations,  see  Monopolies, 

f§  10-20. 

RESTRICTIONS. 

On  creation  of  perpetuities,  see  Perpetuities, 

RESULTING  TRUSTS. 

See  Tnuta,  |  89. 

RETAINER. 

Of  attorney,  see  Attorney  and  Client,  H  77- 
101. 

RETENTION. 

Of  possession  or  apparent  title  by  grantor  as 
element  of  fraud  as  to  creditors  or  subsequent 

Surchasers,   see    Fraudulent   Conveyances,    i 
54. 


RETROSPECTIVE  UWS. 


Omstitntional   restrictions,    see    Ck>nstitutional 
Law,  H  190-200. 

RETURN. 

Of  consideration  aa  condition  of  avoidance  of 

release,  see  Release,  i  24. 
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Of  deposition,  see  Depositions,  f  79. 
Of  process  in  reneral,  see  Process,  §§  145-149. 
To  writ  of  babeas  coipus,  see  Habeas  Coipus, 
Si  75,  79. 


See  Taxation. 


REVENUE. 
REVERSAL. 


Of  judgment  or  order  in  civil  actions,  see  Ap- 
peal and  Error,  %%  1168-1180. 

REVERSIONS. 

Landlord's  rerersion,  see  Landlord  and  Tenant, 

a  5a-«6. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  II  1036-1178 ;    Habeas  Corpus. 

Of  assessment  of  taxes,  see  Taxation,  H  4^ 
495. 

Of  judgment,  in  same  court,  see  Judgment,  i 
301. 

Of  judgment  of  justice  of  the  peace,  see  Jus- 
tices of  the  Peace,  {  141. 

REVOCATION. 

See  Cancellation  of  Instruments. 

Of  agency,  see  Brokers,  {  10;  Principal  and 
Agent,   {  41. 

Of  letters  testamentary  or  of  administration, 
see  Bsecutors  and  Administrators,  |  32. 

Of  licenses  in  respect  to  real  property,  see  Li- 
censes, i  58. 

Of  will,  see  Wills,  |{  193,  306. 

RIGHT  OF  WAY. 

See  Easements. 

For  railroads,  in  general,  see  Railroads,  {{  69- 
82. 

RIPARIAN  RIGHTS. 

See  Xayigable  Waters,  f  46;  Waters  and  Wa- 
ter Courses,  |  55. 

RIPSAWS. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  {  106. 

RISKS. 

Assumed  by  servant,  see  Master  and  Servant, 

a  213-219,  280,  288. 
Within  insurance  policy,  see  Insurance,  }f  446, 

457. 

RIVERS. 

See  Navigable  Waters. 

Riparian  rights,  see  Waters  and  Water  Courses, 
f  65. 

ROADS. 

See  Highways;   Street  Railroads. 

In  cities,  see  Municipal  Corporations,  §  706. 

RULES. 

Of  master  governing  work  of  servant,  see  Mas- 
ter and  Servant,  |  190. 

RULES  OF  COURT. 

Orders,  see  Motions,  |  61. 

SAFETY  APPLIANCES. 

liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  H  108,  111. 


SALARY. 

Of  public  officers  in  general,  see  Officers,  |  100. 

SALES. 

Combinations  to  control,  see  Monopolies,  |  17. 
Exercise   of   power   of   sale   in   mortgage,   see 

Mortgages,  j  366. 
Regulation  of  commerce,  see  Commerce,  1H  8, 

Regulation  of  sale  of  oils  as  denial  of  property 
lights,  see  Constitutional  Law,  §  87. 

Retention  of  possession  or  apparent  title  by  sell- 
er as  element  of  fraud  as  to  creditors  or  snb- 
sequent  purchasers,  see  Fraudulent  Convey- 
ances, I  154. 

Validity  as  to  creditors  or  subsequent  pur- 
chasers, see  Fraudulent  Conveyances. 

8aU»  iy  or  to  particular  clatte*  of  peraon*. 
See  Executors  and  Administrators,  |{  319,  375; 

Guardian  and  Ward,  {  106. 
Landlord  to   third  p^son,   see  Landlord  and 

Tenant,  {  63. 
Trustees,  see  Trusts,  f  198. 

Sales  of  particular  gpeciet  of,  or  etiatet  or 
interests  in,  property. 

See  Intoxicating  Liquors ;  Mines  and  Minerals, 
i  55. 

Decedent's  property,  see  Executors  and  Admin- 
istrators, gf  319,  375. 

Infant's  property,  see  Guardian  and  Ward,  { 
108. 

Landlord's  reversion,  see  Landlord  and  Tenant, 
I  63. 

Mortgaged    property,    see    Mortgages,    {{    3G6, 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

Shares  of  cortwrata  stock,  see  Corporations,  | 
123. 

Trast  property,  see  Trusts,  I  198. 

Sales  on  judicial  or  other  proeeedimffs. 
By  executors  or  administrators,  see  E<xecntai« 

.and  Administrators,  g{  319,  375. 
By  guardians,  see  Guardian  and  Ward,  |  108. 
Foreclosure   of   mortgages,    see   Mortgages,    H 

634--553. 
Tax  sales,  see  Taxation,  H  668-680. 

X.  REQUISITES  AMD  VAUBITT  OF 
CONTRACT. 

Application  of  statute  of  frauds  in  general,  see 
iVtitids,  Sutute  of,  i  84. 

S  S.  A  contract  hdd  not  to  merely  give  de- 
fendant ice  company  the  option  of  purchasing 
ice  from  plaintiff  company,  but  was  an  agree- 
ment by  plaintifT  to  sell,  and  by  defendant  to 
buy,  all  of  the  ice  mentioned  in  the  contract. — 
People's  Ice  &  Fuel  Co.  v.  Field  Pure  Ice  Co. 
(Mich.)  413. 

S  21.  The  defense  of  failure  of  considera- 
tion held  not  sustained.— Rudolph  Wnrlitzer 
Co.  V.  Rhea  (Iowa)  346. 

{  23.  Facts  held  to  show  a  completed  con- 
tract between  plaintiffs  and  defendant  for  tiie 
manufacture  and  delivery  of  500,000  rubber 
spools  to  defendant  on  the  terms  stated. — Mor- 
gan &  Wright  V.  Sutlive  Bros.  (Iowa)  175. 

n.   CONBTBUCTIOK    OF     OOHTRAOT. 

S  54.  A  clause  in  a  contract  of  sale  should 
not  be  construed  contrary  to  the  intention  of 
the  parties,  as  shown  by  the  whole  contract. — 
People's  Ice  &  Fuel  Co.  v.  Field  Pure  Ice  Co. 
(Mich.)  413. 

g  88.    In  an  action  for  price  of  goods  sold. 

held  error  to  submit  to  the  jury  the  qnestion  of 
what  plaintitFs'  contract  was,  where  the  terms 
of  the  contract  were  clearly  riiown  by  the  writ- 
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ing.— Mozgan  &  Wright  t.  SntUve  Bros.  (I«wa) 
175. 

Xa.  MODIFIOATIOK   OB  RESCISSION 
OF  COHTRAOT. 

(B)  Rcaelaalon  by  Seller. 

I  104.  Duty  of  seller  on  rescinding  sale  stat- 
ed.— ^American  Trust  &  Savings  Bank  t.  Moore 
(Mich.)  716. 

(C)  Reaelaalon  by  Buyer. 

Besciasion  as  condition  precedoit  to  defense  on 
note  for  pnrchase  price,  see  Bills  and  Notes, 
i  115. 

i  121.  A.  bnyer  -who  had  countermanded  an 
order  for  goods  held  by  his  conduct  to  have 
waived  the  countermand. — Trinidad  Asphalt 
Mfg.  €k>.  v.  Buckstaff  Bros.  Mfg.  Co.  (Neb.)  293. 

i  121.  Buyers  of  a  machine  by  accepting  it 
in  a  defective  condition  lield  to  have  waived 
their  right  to  rescind  the  contract  upon  which 
delivery  was  niade,  and  not  to  have  a  right  to 
rely  upon  an  oral  agreement  made  with  the 
seller's  agent.— Colean  Mfg.  Co.  v.  Feckler  (N. 
D.)  1019. 

i  128.  Facts  Md  to  constitute  rescission  of 
a  contract  of  pnrchase  for  any  caase  available. 
—Cox  T.  Cline  (Iowa)  330. 

IT.  PERFOBBCANOE    OT    COHTBAGT. 

(C)  Delivery    and    Aoeeptaaee    o<    Oooda. 

Customs  affecting  sales  by  sample,  see  Customs 
and  Usages,  {  16. 

I  168.  Rifht  of  a  buyer,  under  an  executory 
contract,  to  inspect  the  goods  before  acceptance 
stated.— Trinidad  Asphalt  Mfg.  Co.  r.  Buckstaff 
Bros.  Mfg.  Co.  CNebO  293. 

§  176.  Cancellation  of  orders  for  goods,  and 
payment  for  goods  already  delivered,  held  to 
have  waived  any  claim  of  the  buyer  for  damages 
for  delay  in  delivering  the  goods. — Morgan  & 
Wright  y.  Sutlive  Bros.  (Iowa)  175. 

I  181.  In  an  action  for  the  price  of  goods, 
evidence  held  to  show  delivery  of  the  machin- 
ery sold. — Colean  Mfg.  Co.  v.  Feckler  (N.  D.) 
1019. 

VI.  WARSAHTIE8. 

{  263.  On  a  sale  of  personalty  by  the  owner, 
there  is  an  implied  warranty  of  title  free  from 
incumbrance.— St.  Anthony  &  Dakota  Elevator 
Co.  y.  Dawson  &  Byfield  (N.  D.)  1013. 

S  263.  There  may  be  an  implied  warranty 
of  title  of  personalty  on  a  sale  thereof,  though 
only  in  the  constructive  possession  of  the  seller 
as  bailor. — St.  Anthony  &  Dakota  Elevator  Co. 
T.    Dawson  &  Byfield  (N.  D.)  1013. 

I  266.  Where  a  person  orders  a  known  and 
described  article  and  obtains  it,  he  takes  the 
same  without  implied  warranty  that  it  would 
prove  suitable  for  the  use  designed  or  bis  use. 
— La  Crosse  Plow  Co.  v.  Brooks  (Wis.)  3. 

{  266.  A  person  ordering  a  known  and  describ- 
ed article  takes  it  without  implied  warranty  of 
Kuitableness,  though  he  states  the  use  for  which 
he  wants  it. — La  Crosse  Plow  Co.  v.  Broidcs 
(Wis.)  a 

i  260.  Right  of  buyer  to  warranty  of  fitness, 
quality^  or  condition  of  goods  bought  with  an  op- 
portunity of  inspection  stated.— Remy,  Schmidt 
&  Pleissner  v.  Healy  (Mich.)  202. 

i  271.  That  a  seller  by  sample  must  have 
known  that  the  goods  were  bought  for  resale 
will  not  raise  an  implied  warranty  of  fitness  for 
use  or  sale  where  the  purchase  is  from  a  dealer. 
— Remy,  Schmidt  &  Pleissner  t.  Healy  (Mich.) 
202. 


I  271.  Waminties  stated  where  goods  are 
bought  by  sample.— Remy,  Schmidt  &  Pleissner 
y.  Healy  (Mich.)  202. 

TIX.  BEMEDIES    OF    SEIiLEB. 

(B)  Aetlona  for  Priee  or  Vailae. 

Rescission  tor  fraud  as  condition  precedent  to 
defense  on  note  for  purchase  price,  see  Bills 
and  Notes,  |  115. 

i  840.  Remedies  of  a  seller  on  discovering 
that  a  certificate  of  deposit  received  in  payment 
was  no  good  stated.— American  Trust  &  Savings 
Bank  v.  Moore  (Mich.)  716. 

t  347.  In  an  action  for  the  price  of  goods 
sold,  a  showing  that  the  value  of  the  goods 
was  less  than  the  consideration  paid  is  avail- 
able only  in  support  of  a  claim  for  rescission  or 
of  damages  for  a  breach  of  warranty. — Rudolph 
Wurlitzer  Co.  v.  Rhea  (Iowa)  345. 

{  350.  EJvidence  in  a  suit  to  recover  on  a 
certificate  of  deposit  given  in  i>ayment  for  an 
automobile  held  to  show  rescission  of  the  sale 
by  the  seller.— American  Trust  &  Savings  Bank 
V.  Moore  (Mich.)  716. 

I  359.  In  an  action  for  the  price  of  goods 
sold,  evidence  held  to  show  that  the  goods  de- 
scribed in  the  complaint  were  the  goods  pur- 
chased by  defendant. — F.  Mayer  Boot  &  Shoe 
Co.  v.  Ferguson  (N.  D.)  110. 

I  863.  Evidence  held  to  make  a  question  for 
the  Jury  of  a  contract  of  purchase  having  been 
rescinded  within  a  reasonable  time  after  dis- 
covery of  the  fraud.— C!ox  y.  Cline  (Iowa)  330. 

(F)   Actioma  for  Dsmavea. 

i  869.  Where  a  buyer  under  an  executory 
contract  refused  to  accept  the  goods  after  de- 
livery to  a  carrier,  the  seller's  remedy  is  to  sue 
for  its  breach  of  contract. — Trinidad  Asphalt 
Mfg.  Co.  V.  Buckstaff  Bros.  Mfg.  Co.  (Neb.)  293. 

i  382.  In  an  action  for  breach  of  an  agree- 
ment to  buy  cattle,  held  competent  to  consider 
the  net  amount  received  by  the  seller  at  a  sale 
on  the  nearest  available  market,  as  well  as  the 
value  of  the  cattle  at  the  place  of  delivery. — 
Olson  V.  Rydl  (S.  D.)  587, 

{  384.  Remedies  of  a  seller,  where  a  buyer 
under  an  executory  contract  refuses  to  accept 
and  pay  for  the  goods,  stated. — ^Trinidad  As- 
phalt Mfg.  Go.  T.  Buckstaff  Bros.  Mfg.  Co. 
(Neb.)  293. 

{  384.  Under  <My.  Code,  I  2303,  subd.  2,  ex- 
pense incurred  in  shipping  cattle  to  a  market 
held  properly  submitted  as  an  element  of  dam- 
age in  an  action  fot  breach  of  an  agreement  to 
bay  them.— Olson  y.  Rydl  (S.  D.)  587. 

VIII.  BEBCEDIES    OF   BTTTEB. 

(C)  Actiona  for  Breach  of  Controet. 

$  417.  In  an  action  for  the  price  of  goods 
sold,  in  which  defendant  counterclaimed  for  de- 
lay in  delivery,  evidence  held  not  to  show  rea- 
sonable and  certain  profits  which  would  have 
been  made  by  defendant  had  the  goods  been  de- 
livered as  agreed,  so  as  to  authorize  an  award 
of  damages  for  loss  of  profits. — Morgan  &  Wright 
T.  Sutlive  Bros.  (Iowa)  175. 

i  417.  In  an  action  for  the  price  of  goods 
sold,  in  which  defendant  counterclaimed  for  de- 
lay in  delivery,  evidence  held  to  show  that  the 
parties  did  not  contemplate  loss  of  profits  by 
delay  in  delivery  as  an  element  of  damages 
from  delay.— Morgan  &  Wright  y.  Sutlive  Bros. 
(Iowa)  175. 

i  418.  Acceptance  by  the  buyer  of  delayed 
delivery  held  inconsistent  with  a  claim  for  dam- 
ages for  complete  loss  of  profits  upon  all  the 
foods  delivered.— Morgan  &  Wright  y,  Sutlive 
(ros.  (Iowa)  175 
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(D)  Aetlona  and  OoanterelmimB  for  Bre«eli 
o(  Warranty. 

I  436.  In  an  action  to  foreclose  a  chattel 
mortgage  for  the  price  of  a  harp,  an  answer 
Kdd  insufficient  as  a  plea  of  rescission  of  the 
contract  for  breach  of  warranty.— Kudolph 
Wnrlitzer  Co.  T.  Rhea  (Iowa)  345. 

I  442.  The  purchaser  of  a  harp  M4  not  en- 
tiUed  to  recover  of  the  seller  for  the  time  rea- 
sonably consumed  in  making  repairs. — Rudolph 
Wurlitzer  Co.  t.  Bhea  (Iowa)  345. 

I  442.  Liability  of  a  person  selling  person- 
alty incumbered  by  a  mortgage  to  the  buyer 
compelled  to  pay  the  mortgage  stated. — St.  An- 
thony &  Dakota  Elevator  Co.  v.  Dawson  &  By- 
field  (N.  D.)  1013. 

I  447.  In  an  action  for  the  price  of  an  arti- 
■cle,  where  defendant  counterclaims  for  breach 
of  warranty  and  defeats  plaintiffs  claim,  the 
jury  should  not  pass  on  the  title  to  such  article. 
—La  Crosse  Plow  Co.  v.  Brooks  (Wis.)  S. 

SALOONS. 

See  Intoxicating  Liqnoiti. 

Regulations  for  protection  of  minors,  aee  In- 
fants, {  13. 

SALVATION  ARMY. 

Exemptions  from  inheritance  taxes,  8e«  Taxa- 
tion, J  87S. 

SAMPLE. 

Warranty  of  goods  sold  by,  see  Sales,  t  271. 

SATISFACTION. 

Se«  Compromise   and   Settlement;    Payment; 

Release;   Tender. 
Of  mechanic's   lien,   see   Mechanics'   Liens,   | 

230. 

SAWS. 

Liability  of  master  for  injaries  from  failure  to 
warn  servant,  see  Master  and  Servant,  {  157. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  H  106,  286. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

H.  PUBUG    SCHOOLS. 

(B)  Creation,  Alteration,  Bxlatenee,  anA 
Dlasolntlon  of  Dlatrlets. 

{  39.  The  provision  in  St.  1898,  |  497,  as  to 
the  time  within  which  the  State  Superintendent 
shall  make  and  file  his  decision  on  appeal  from 
a  decision  by  a  town  board  in  forming  or  alter- 
ing a  school  district,  held  mandatory. — State  v. 
Cary  (Wis.)  562. 

I  39.  Whether  a  town  board  had  jurisdiction 
in  proceedings  to  alter  a  school  district  held  not 
reviewable  on  certiorari  from  the  decision  of  the 
superintendent,  on  appeal  from  the  action  of  the 
board.— State  v.  Cary  (Wis.)  562. 

I  89.  Under  St.  1898,  <  497,  the  hearing  be- 
fore the  State  Superintendent  on  appeal  from 
the  proceedings  of  a  town  board  in  forming  or 
altering  a  school  district  held  to  be  closed  when 
the  last  step  has  been  taken  in  submitting  the 
controversy  to  the  superintendent— State  t. 
Cary  (Wis.)  562. 

I  39.  The  authority  of  the  State  Superin- 
tendent to  review  proceedings  of  the  town  board 
in  altering  a  school  district  under  St.  l8^  f 
407.  stated.- State  v.  Cary  (Wis.)   562. 


(C)  Oovensieat,  Ofleem,  an<  DlBtriet 
Heetinss. 

Xjffect  of  preTious  dedaions  on  mandamus  pro- 
ceedings to  compel  delivery  of  office  to  suc- 
cessor, see  Courts,  |  89. 

Increase  of  compensation  during  term,  see  OfB- 
cers,  f  100. 

{  46.    Bev.  Laws  1903,  f  1311.  relating  to 

election  of  school  trustees,  held  not  invalid  in 
certain  particnlars. — State  v.  Reusswig  (Minn.) 
279. 

I  46.  Rev.  Laws  1906,  i  1311,  relating  to 
elections  in  school  districts,  held  not  void  be- 
cause not  providing  for  officers  of  newly  organ- 
ized districts. — State  v.  Reusswig  (Minn.)  279. 

(B)  DIstrlet  DeM,  Secnrltles,  aa«  Tax- 
ation. 


tion, 


aining  pa 


SEALS. 


Limitation  of  actions  on  sealed  instmments,  see 
Limitation  of  Actions,  §  22. 

SEARCHES  AND  SEIZURES. 

Denial  of  due  process  of  law,  see  CiHistitatioiial 
Law,  I  253. 

SECRET  PROFITS. 

Of  agent,  see  Principal  and  Agent,  {  68. 

SECTION  LINES. 

As  highways,  see  Highways,  i  21. 

SECURITIES. 

Discharge  of  bankrupt  as  affecting  securities 

see  Bankruptcy,  f  433. 
Public  securities,  see  Mnnicipal  Coriioratiooa, 

SS  911,  918. 

SECURITY. 

See  Chattel  Mortgages;  Mortgages;  Principal 
and  Surety. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, 18  388-391. 

Bar  of  debt  by  limitation  as  affecting  security, 
see  Limitation  of  Actions,  i  167. 

SEDUCTION. 

Enticing  or  alienating  affections  of  husband  or 
wife,  see  Husband  and  Wife,  H  326,  333. 

SELF-DEFENSL 

Defense  to  prosecution  for  homicide,  see  Homi> 
cide,  I  276. 

SELF-SERVING  DECLARATIONS. 

As  evidence,  see  Evidence,  (  271. 

SEPARATE  ESTATE. 

Of  married  woman,  see  Husband  and  Wife.  I 
141, 

SEPARATION. 

Of  husband  and  wife,  see  Divorce. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE 

Of  bin  of  exceptions,  see  Bxcq>tIon8,  Bin  oC,  | 

46. 
Of  process,  see  Process,  H  111-148. 
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SERVICES. 

See  Master  and  Servant 

Ltiena  on  real  property  for  servicea  rendered, 
see  Mechanics'  Liens. 

Of  broker,  sufficiency  to  entitle  to  compensa- 
tion, see  Brokers,  ff  49-S3. 

SERViTUDL 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

Connterclalm  for  tort  in  action  on  contract,  see 
Torts,  {  14. 

Of  bank  deposits  against  debts  due  from  de- 
positor, bank's  right  to  set-oS,  see  Banks  and 
Bai  *■ 


Judgment,  see  Judgment,  {§  138,  163,  312. 


unking,  {  134. 
Of  benefits  from  public  improvements  against 

damages,  see  Municipal  Corporations,  f  396. 
Pleading  matter  of  set-off  or  counterclaim,  see 

Pleading,  {  149. 

H.  8UBJXOT>MATTEK. 

f  28.  Where  statement  of  account  has  been 
made  as  to  certain  items,  and  an  action  brought 
thereon,  the  party  against  whom  the  balance 
is  claimed  may  set  off  against  it  any  balance 
he  claima  from  the  items  not  settled.— Ingle  t. 
Augell  (Minn.)  400. 

SETTING  ASIDE. 

Assessment  for  public  improvemeut,  see  Mu- 
nicipal Corporations,  |  513. 

Indictment  or  information,  see  Indictment  aad 
Information,  J  137. 
udgment,  see  Judgmi 

Settlement  to  permit  enforcement  of  attorney's 
lien,  see  Attorney  and  Client,  I  190. 

Stipulation,  see  Stipulations,  {  13. 

Verdict,  see  New  Trial. 

SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settle- 
ment;  Payment;  Release. 

Of  accounts  of  executors  or  administrators,  see 
Executors  and  Administrators,  ||  4C5-513. 

SEVERABLE  CONTRACTS. 

Entire  or  severable  contracts,  see  Contracts,  S 
171. 

Limitation  of  actions  for  breach,  see  Limita- 
tion of  Actions,  {  51. 

SEVERANCE. 

Of  ownership  of  dominant  and  servient  tene- 
ments, see  Casements,  {  16. 

SEWERS. 

See  Drains. 

SEXUAL  INTERCOURSE 

See  Rape. 

SHADE  TREES. 

Measure  of  damages  for  destruction,  see  Dam- 
ages, i  112. 

SHARES. 

Of  corporate  stock,  see  Corporations,  |i  90, 
123. 


See  Oame,  f  7. 


SHIP. 


SHIPPING. 

See  Navigable  Waters. 

SIDEWALKS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  ||  763,  821. 

SIGNATURES. 

Burden  of  proof  of  signature  of  assignor,  see 
Assignments,  {  134. 

Forgery,  see  Forgery. 

Judicial  notice  of  official  signature,  see  Evi- 
dence, II  44,  40. 

Of  wife  to  dedication  of  homestead,  see  Hom»- 
stead,  i  110. 

Of  wife  to  lease  of  homestead,  see  Homestead, 
I  114. 

Of  witnesses  to  evidence  before  grand  jury, 
see  Grand  Jury,  {  40. 

SILENCE. 

As  admission,  see  Evidence,  f  220. 

SIMULATION. 

Conveyances  and  transactions  in  fraud  of  cred- 
itors, see  Fraudulent  Conveyances. 

SLANDER. 

See  Libel  and  Slander. 

SMALL  POX. 

Quarantine  of  witnesses  as  ground  for  post- 
ponement of  trial,  see  Criminal  Law,  |  649. 

Separation  of  jury  pending  postponement  of 
trial  for  quarantine  of  witnesses,  see  Crim- 
inal Law,!  854. 

SOCIETIES. 

See  Beneficial  Associations. 

SOLDIERS. 

Preference  to  as  municipal  employ&i,  see  Mu- 
nicipal Corporations,  f  157. 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  APPEARANCE 

See  Appearance. 

SPECIAL  FINDINGS. 

See  Trial,  |  359. 

SPECIAL  INTERROGATORIES. 

See  THal,  |  859. 

SPECIAL  LAWS. 

See  Statutes,  {  93. 

SPECIAL  PRIVILEGES. 

Orant  of  special  privileges  or  immunities,  coa- 
8titoUon«a  prohibition,  see  Omstitutional 
Law,  I  205. 

SPECIAL  PROCEEDINGS. 

See  Certiorari;  Habeas  Corpus;  Mandamos. 
Motions. 
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Application  for  licmor  license^  see  IntoxicBting 
Liqaors,  |{  76,  77. 

Condemnabon  proceedings,  see  Eminent  Do- 
main, {  246. 

Establfsiiment  of  bonndaries,  see  Boondaties,  H 

SPECIAL  TAXES. 

For  drains,  see  Drains,  H  70-81. 

SPECIAL  VERDICT. 

See  Trial,  |  359. 

SPECIFIC  LEGACIES. 

Construction  of  will,  see  Wills,  ^  753. 

SPECIFIC  PERFORMANCE. 

n.   CONTKACTS  ENFORCEABXX. 

{  64.  On  sale  of  land,  with  an  agreement  by 
Tendee  to  lease  the  buildintrs  to  vendor,  where 
by  a  mistake  the  lease  is  not  executed  when 
the  deed  is  made,  the  agreement  to  lease  will 
be  specifically  enforced. — Jacoby  t.  Yiele  (Neb.) 

IV.  FBOCEESIMGS   AHD   BEIJEF. 

S  114.  A  complaint  in  an  action  for  specific 
performance  heli  not  to  state  a  cause  of  action. 
— Hobart  v.  Kehoe  (Minn.)  66. 

{  121.  In  an  action  for  specific  performance 
of  a  contract  for  the  purchase  of  land  for  plain- 
tiff, to  be  paid  for  by  defendants'  decedent, 
evidence  held  to  sustain  a  decree  for  plaintiff. 
—Olson  V.  Haniica  (Neb.)  1005. 

SPECULATIVE  DAMAGES. 

See  Damages,  |  26. 

SPEED. 

Of  trains,  title  of  ordinance  regulating,  see  Mu- 
nicipal Corporations,  f  112. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see  In- 
toxicating Liquors. 

SPOLIATION. 

Of  instruments,  see  Alteration  of  Instruments. 

STALE  DEMANDS. 

Laches  in  general,  see  Equity,  |  87. 

STAMPS. 

Trading  stamp  aiterprise  aa  lottery,  see  Lot- 
teries, a  2, 14. 

STARE  DECISIS. 

See  Courts,  |i  89-112. 

STATE  BANKS 

See  Banks  and  Banking,  |{  47-49,  134-161. 

STATEMENT. 

Admissions,  see  Evidence,  §|  211-261. 

By  parties  or  other  persons  as  part  of  res  ges- 
tae, see  Evidence,'  |  123. 

By  witness  inconsistent  with  testimony,  see 
Witnesses,  {  379. 

Declarations,  see  Criminal  Law,  {  423;  Evi- 
dence, I  271. 


Hearsay,  see  Eridence,  |  817. 
~ "  case  or  facts  for  purpose  ( 
leal  and  Error,  if  56(>^74. 


Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error,  if  56(>^74. 
Of  loss  under  insurance  policy,  see  Insurance, 


SI  539.  553. 
Of  mechanic's  lien,  see  Mechanics'   liens,  f{ 

182,  157. 
Of  plaintiff's  demand,  see  Pleading,  U  38^-16. 

STATES. 

Concurrent  and  conflicting  exercise  of  police 
powers  by  state  *and  maiiicipality,  see  Munici- 
pal Corporations,  §  592. 

Constitutional  guaranties  a;  to  privileges  sod 
immunities  of  citizens  of  the  several  states, 
see  Constitutional  Law,  i  207. 

Courts,  see  Courts. 

Interstate  extradition,  see  Extradition,  Si  30- 
39. 

Legislative  power,  see  Constitutional  Law,  H 
60-63. 

Power  to  protect  and  regulate  fish,  see  Fish,  {  8. 

Power  to  protect  and  regulate  game,  see  Game, 

Power  to  tax,  see  Taxation.  IS  4,  S. 

H.  OOVXIINMEHT  AND  OFFICERS. 

Control  by  Legislature^  of  acts,  rights,  and  lia- 
bilities, of  municipal  corporations,  see  Mu- 
nicipal Corporations,  |  64. 

Mandamus  to  state  boards  or  officers,  see  Man- 
damus, SS  63-77. 

m.  PROPERTT,  COHTHA0T8,  AHD 
UABIXITIES. 

Lends  under  navigable  waters,  see  Navigable 
Waters,  S  36. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

Charging  statutory  offenses,  see  Indictment  and 
Information,  {  110. 

Constitutionality  in  general,  see  Constitutional 
Law. 

Laws  denying  due  process  of  law,  see  Constitu- 
tional Law,  §1  253-311. 

Laws  denying  tne  equal  protection  of  the  laws, 
see  Constitutional  Law,  SS  290-240. 

Laws  interfering  with  personal  rights,  see  Con- 
stitutional Law,  SS  83,  87. 

Mnnicipal  ordinances,  see  Municipal  Corpora- 
tions, SS  110,  112. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statute  of  limitations,  see  limitation  of  Ac- 
tions. 

Validity  of  retrospective  and  ezpoat  facto  laws, 
see  Constitutional  Law,  SS  190-200.  | 

I.  EHACTMEN^  BEQUIMTEg.  AHD         I 
VALmiTT  IN  OEHERAI..  ' 

Effect  on  criminal  responsibUity  of  decision 
holding  statute  valid  after  previous  holding 
of  invalidity,  see  Criminal  Law,  S  13. 

S  49.  A  statute  is  not  valid  unless  there  be 
a  competent  expression  of  legislative  win,  and 
it  is  void  where  it  gives  no  sufficient  means 
whereby  it  may  be  enforced. — State  t.  Reusswii 
(Minn.)  279. 

S  64.  Acta  33d  Qen.  Asaem.  e.  168.  S  18i 
making  it  a  misdemeanor  for  a  hotel  proprietor 
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or  manager  to  fail  to  pay  a  fee  for  inspection, 
though  in  Tiolation  of  Const  art  1,  |  19,  pro- 
bibiunc  impriBonment  for  debt,  held  not  to  in- 
validate the  remainder  of  the  act. — Hubbell  t. 
Higgins  (Iowa)  914. 

f  64.  The  inclusion  in  a  statnte  of  articles 
not  subject  to  classification  with  articles  which 
are  so  subject  does  not  invalidate  the  act  as  to 
the  articles  properly  subject  to  classification.— 
SUte  ▼.  Standard  Oil  Co.  (Minn.)  627. 

I  64.  That  part  of  Laws  1907,  c.  657,  re- 
lating to  the  mixtures  of  syrups,  molasses,  and 
glucose  is  a  separate  and  independent  clause, 
and  wholly  distinct  from  tliat  preceding  it,  and 
may  be  made  operative  and  enforced  without 
the  other.— McDermott  t.  State  (Wis.)  888. 

f  64.  The  invalidity  of  a  part  of  a  statnte 
does  not  render  another  part  invalid,  where  the 
two  parts  are  separable.— McDermott  v.  State 
(Wia.)888. 

H.   OEirERAX.  AHD   SFEOIAIi  OR  I.O- 
CAI.   I.AW8. 

Grant  of  special  privileges  or  inunnnities,  see 
Constitutfonal  Law,  $  205. 

{  98.  The  classification  of  communities  under 
the  primary  election  law  with  reference  to  the 
density  of  population  is  within  the  discretion  of 
the  Legislature.— Sute  v.  Scott  (Minn.)  70. 

m.  SUBJECTS  Ald>  tXTI.ES  OF  ACTS. 

Municipal  ordinances  or  by-laws,  see  Municipal 
Corporations,  f  112. 

f  109.  An  amendment  does  not  violate  Const, 
art.  4,  I  20,  requiring  the  object  of  an  act  to 
be  expressed  in  the  title,  if  it  might  have  been 
incozporatcd  in  the  act  under  its  original  title. 
— Westgate  v.  Adrian  Tp.  (Mich.)  ^22. 

8  109.  Any  provisions  germane  to  the  sub- 
ject expressed  in  the  title  may  be  included  in 
the  act,  or  added  thereto  by  amendment,  if  the 
title  fairly  expresses  the  subject.— Westgate  ▼. 
Adrian  Tp.  (Mich.)  422. 

i  110^.  Laws  1907,  c.  260,  relating  to  mo- 
nopolies, held  not  violative  of  Const,  art.  4,  I 
27.— State  v.  Standard  Oil  Co.  CHinn.)  027. 

J  118.  The  object  of  Pub.  Acts  1893,  No. 
156,  as  amended  by  Pub.  Acts  1897,  No.  213, 
held  exprpRsed  in  its  title.— People  v.  Loomis 
(•Mich.)  085. 

I  123.  The  subject-matter  of  Pub.  Acts  1903, 
Ko.  71,  amending  Pub.  Acts  1887,  No.  145,  held 
included  within  the  title  of  the  original  act— 
Westgate  ▼.  Adrian  Tp.  (Mich.)  422. 

I  123.  Tliat  the  Legislature  abridged  a  right 
of  action  against  a  township  for  injuries  sus- 
tained by  its  negligence,  by  amendment  to  an 
act  other  than  that  giving  the  rij^ht  of  action, 
would  not  affect  the  validity  of  its  action. — 
Westgate  t.  Adrian  Tp.  (Mich.)  422. 

XV.  AMENDBIENT,  BEVISIOM,   AND 
OODIFXCATIOM. 

{  141.  (Pub.  Acts  1897,  No.  213,  amending 
Pub.  Acto  1808,  No.  156,  held  not  to  viblate 
the  constitutional  provision  prohibiting  the 
amendment  of  a  law  by  reference  to  its  title 
alMie.— People  v.   Loomis  (Mich.)  085. 


V.  BEPEAX;,    SUSPEKSIOW,    « 
TION,   AKD   BEVIVAIi. 

Repeat  of  $tatiite*  rtiating  to  particular  •«&- 
iect*. 

See  Intoxicating  Liquors,  |  132. 

Assessments  for  public  improvements,  see  Mu- 
nicipal Corporations,  f  408. 

Liability  for  expensa  of  burial,  see  Dead 
Bodies,  |  6. 

I  158.  Repeals  by  implication  are  not  favor- 
ed, and  are  never  permitted  if  they  can  foe  avoid- 
ed by  any  reasonable  construction  of  the  stat- 
ute.—People  T.  Thompson  (Mich.)  466. 

I  158.  It  cannot  be  presumed  that  the  Legis- 
lature intended  to  repeal  a  law  when  no  ref- 
erence is  made  to  it  in  the  later  act,  unless  the 
intent  is  clear. — People  v.  Thomps<«  (Mich.) 
466. 

{  169.  The  later  expression  of  the  Legisla- 
ture will  govern  if  (here  is  any  inconsistency.— 
People  V.  Thompson  (Mich.)  46& 

I  159.  Methods  whereby  a  statute  may  be  re- 
pealed stated.- Bdwards  t.  Auditor  General 
(Mich.)  858. 

VI.   CONSTBVCnOK   AMB    OPEBA> 
TION. 

Construction  to  avoid  unconstitutionality,  sea 

ConstitutioDal  Law,  i  48. 
Scavenger  tax  law,  see  Taxation,  f  727. 

(A)  GenermI  Rales   of   CoBstmotloa. 

Construction  as  mandatory  or  directory  of  act 
requiring  signature  to  evidence  before  grand 
jury,  see  Grand  Jury,  |  40. 

Of  lien  laws,  see  Mechanics'  Uens,  {  6. 

IS  174, 175.  In  construing  a  statute,  the  court 
will  not  allow  judicial  interpretation  to  usurp 
the  place  of  legislative  enactment.— State  v. 
Reusswig  (Minn.)  279. 

{  225.  In  construing  a  statute  the  court 
must  endeavor  to  ascertain  the  legislative  intent, 
and  to  give  it  effect  by  construing  the  statute 
in  connection  with  all  relevant  statutes. — State 
V.  Reusswig  (Minn.)  279. 

I  225.  The  railroad  commission  act  (Laws 
1907,  c.  90),  anti-pass  act  (Lews  1907,  c.  93), 
and  the  two-cent  fare  act  (Laws  1907,  c.  9Z) 
held  to  follow  the  mandate  in  Const,  art  11,  8  7, 
and  to  be  in  pari  materia,  so  that  they  must  be 
construed  together.— State  v.  Union  Pac.  R.  0>. 
(Neb.)  859. 

§  2251^.  A  special  statutory  provision  must 
be  construed  as  an  exception  to  a  general  pro- 
vision with  which  it  conflicts. — E}dwards  v.  Au- 
ditor General  (Mich.)  853. 

8  226.  The  courts  of  one  state  are  not  bound 
by  the  constitutional  construction  placed  upon 
a  law  by  the  courts  of  the  states  from  which 
the  law  came.— In  re  McKennan's  Estate  (S. 
D.)    611. 

(B)  Psrtlenlav  Claases  of  Statutes. 

Scavenger  tax  law,  see  Taxation,  8  727. 
(D)   Retrractlve  Operatien. 

Constitutionality  of  retroactive  and  ex  post  fa<y 
to  laws,  see  Constitutional  Law,  8§  190-200. 

VXX.  PZ.EABIXO   AMB   EVIDEIfOE. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  §  80. 
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STATUTES  CONSTRUED 


EXOXiAXD. 

1  Kdw.  VI,  ch.  14 672 

VSl'VKD  STATBS. 

CONSTITUTION. 
Amend.  14 S3,  8S8,  1125 

STATUTES  AT  LARGE. 

1864,   May   5,    ch.   80,   13 

Stat  66 34 

1864,  July  2,  ch.  217,  13 

Stat.   365 1016 

1906,  June  29,  ch.  3591,  { 

7,  34   Stat.   598  (U.   S. 

Comp.    St.    Supp.    1909, 

p.  1166) 627 

1806,  June  30.  cb.  3915, 34 

Stat  768  (U.  S.  Comp. 

St  Supp.  1900,  p.  1187)  888 
1908,  May  20,  ch.  181,  35 

Stat.   169  (U.   S.   Comp. 

St  Supp.  Ifl09,  p. '642)  1074 

BEVISBD  STATUTES. 

S  905  (U.  S.  Comp.  St 
1901,  p.  677) 349 

I  2291  (U.  S.  Comp.  St 
1001,  p.  1390) 497 

H  S328,  5478  (U.  S.  Comp. 
St  1901,  pp.  3622,  3606)  446 

COMPlIiBD    STATUTES 
1901. 

Page  677  349 

Page  1390  497 

Pages  3622,  369C 446 

COMPILED  STATUTES 
SUPP.   1909. 

Page  642  1074 

Page  1166  627 

Page  1187  888 

IOWA. 

CONSTITUTION. 

Art.  1,  I  9 1125 

Art  1,  f  12 790 

Art.  1,  I  19 914 

Art  8,  I  2 155 

CODE  1873. 

U  2322,  2400,  2440 1127 

I  2441  962 

I  2402 1127 

McCLAIN'S  CODE. 
ii  3522,  3610,  3644,  3656.. 1127 

CODE  1897. 

I  48.  par.  11 1123 

195 449 

0.->l  '. 943 

680 .324 

081  799 

""96  >  324 

I  8.53,  '858.'  880.'  '884! '. '. '.  !lO30 

I  902.  1015,  1303 151 

I  1309,  1312 155 

1313 797 

{  1319,  1323,  1325.1327..  155 

1403  151 

I  1441,  1448 947 

I  1607-1609  330 

1789 806 

20U 1030 


2022 786 

2028  et  seq 981 

I  2039,  2066 359 

2163  928 

2164 362,  928,  969,  1105 

2382.  Amended  by  Code 

Supp.  1907,  I  2382 454 

f  2415 696 

i  2432 330 

H  2445,  2447 1107 

2448  773,  1107 

2449 1107 

2450 1123 

2460 330 

2485 449 

{  2522,  2524-2,'i26 324 

2555  698 

i  25)77,  2979 697 

3180 1109 

I  3203,  8204 973 

8281  328 

i   3294,  3296 349 


3314 
3307 
3376 
34.13 
3466 
3541 
3.574 
8620 
3640 


776 
.  962 
.  776 
.  183 
.  801 
.  338 
.1115 
.  962 
.7Sr<.  1108 


4110  336,  362 

4115  909 

416.3,  416!) 838 

4297,  4208 369 

'4465 790 

4406  790,  798 

4604 912 

4614 1109 

4C22 1127 

4<>26  966 

4645 349 

4757 692 

4989  324 

II  5254,  6258 334 

CODE   SUPPLEMENT   1907. 

f  245a 692 

1  105r>-al5    943 

§  130i    816 

I  1407    774 

I  1989— a53    166 

S  2382  454 

II  2510e,  2510f 1125 

I  2510J    147 

I  4999-a2    960 

Is  4909-«22,  5028-j 324 

LAWS. 

1909,  ch.  78 818 

1909,  ch.  118,  I  8 153 

1909,  ch.  168 914 

1909,  ch.  168,  H  15,  16...  914 

jnOHIOAH. 


CONSTITUTION. 


Art.  4,  I  20. . 
Art  11,  S  M. 


422 
116 


COMPILED  LAWS  1807. 

.3919 630 

4319  429 

5270 444 

5.391 466 

5.511   414 

i  6102,  6116,  6135,  6141  708 
6691.     Amended  by  Laws 

1899,  No.  16 425 

i  8534 : 1043 

i  8632    710 


{I  8689,  8701 IWO 
I  9859.    9860 1049 
10,421    1063 
10,574.        Amended      by 

Laws  1907,  No.  30 975 

f  10.675    839 

l|  10.8.52-10,880 1043 

I  10,862.  Amended  by 
Laws  1905,  No.  96 1043 

Ii  11.223,   11,240 8.5.3 
11,507    98.) 
11,.547   44« 
11,589  HtSt 
I  11,818,  11,825,  11,828. .  833 

LAWS. 

1827,  p.  278 881 

18.5;^  No.  86, 1 89.  Amend- 
ed by  Laws  1855,  No. 
!).5 :    Laws  1838,  No.  32  835 

1--".-.  X,,.  95 835 

1     ^  X  ..  82 835 

1^  7.    No.   186.     Amended 

by  Lmwb  1901,  No.  5. . .   853 
1887,  No.    145.     Amended 
by  Laws  1903,  No.  71. .  422 

1887,  No.  313. 1  13 466 

1893,  No.  156.  Amended 
by  Laws  1897,  No.  213. .  965 

1897,  No.   213 9,<« 

1899,  No.   16 425 

1901,  No.  5 853 

1908,  No.  71 422 

1903,  No.  137 987 

1905,  No.  55,  S  22 704 

1905,  No.  96 1043 

1907,  No.  30 975 

1907,  No.   144 432 

1907,  No.   153. 844 

1907  (Ex.  Sees.)  No.  6. . . .  1049 
1907  (Ex.  Sess.)  No.  6,  i  5.. 1049 

1909,  No.  107.  {26 981 

1909,  Nos.  160,  291 466 


muthesota. 

constitution. 

Art  4,  I  27 


527 

Of^^RAL  STATUTES  1894. 
{  4794.    Amended  by  Rer. 
Laws  1905,  |  3577 133 

REVISED  LAWS  1906. 


184 

70 

7C8 

826 

919    

1074 

1311  

279 

I  1519,  1.520. . . 
1527 

487 

624 

1814 

903 

3577 

133 

3880 

401 

4096 

1.33 

4098 

477 

4101 

1090 

4195 

731 

4.366 

402 

4560.    Amended  by  Laws 

1909,  ch.  408 404 

4916 63B 

4936 106S 

I  6051,  5060 406 

5168 126 

6380 1090 

REVISED  LAWS   SUPP. 
1900. 

t  1038,  subwics.  1.  2 1070 

i  1797-S   «B 
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»  2651-44  to  2651-106.. 1100 
6170-5  to  5170-8....  120 

LAWS. 

1901,  eh.   258.     Amended 

by  Laws  1902,  ch.  88. .  .1074 

1902,  ch.   88 1074 

1905,  cb.  230  (Rev.  Laws 

Sapp.  1900,  li  2651-44 
to  K51-106) 1100 

1905,  ch.  230,  H  '12,  19 
(Rev.  Laws  Supp.  1909, 
is  2651-65,  2651—62). .  479 

1905,  ch.  288  (Rev.  Laws 
Supp.  1909,  I  1038,  snb- 
8e<M.  1,  2)... 1070 

1907,  ch.  269  (Rev.  Laws 
Supp.  1909,  H  5169-1 
to  5169-8). 527 

1907,  ch.  346,  |  19  (Rev. 
Laws  Supp.  1909,  {  1704 
-29)    404 

1907,  ch.  345,  J  21  (Rev. 
Laws  Supp.  1909,  {  1704 
—31)    728 

1907,  «*.  856,  I  2. (Rev. 
lAws  Supp.  1909,  I  1797 
o\  ^  ^  ^  903 

1900,  ch*'i42'(Rev.""Lawa 
Supp.  1909,  H  5170-5 
to^l70-8) 120 

1909,  ch.  408  (Rev.  Laws 
Supp.  1909,  i  4560) 404 


HEBBASKA. 

CONSTITOTION. 
Art.  11,  i  7 869 

CODE   OF   CIVIL   PKOCB- 
DTTKB. 

f  60    143 

I  190 654 

i  311  ; 1081 

i  3.S3  72 

f  498    8.^6 

I  602  513 

I  664   316 

I  1002 375 

CRIMINAL  CODE. 

I  121  316,  518 

{  465a 316 

H  468,  495 752 

{  579 72 

REVISED  STATUTES  1866. 
Ch.  14,  I  221 1079 

COMPILED    STATUTES 

1887. 

Ch.  78,  I  2 314 

COMPILED    STATUTES 

1895. 

Ch.  SO,  II  15,  18 864 

COMPILED    STATUTES 
1905. 

Ch.  12a,  I  16 312 

Ch.  78,  I  46 521 

COMPILED    STATUTES 

1907. 

Cb.  12a,  11120,  121 82 


INDBX-DI6B8T. 

COMPILED    STATUTES 

1009. 

Ch.  82,  I  8 89 

Ch.  32,  I  6 310 

Ch.  36,  II  2,  15 856 

Ch.  43,  {  94 285 

Ch.  50,  14 296 

Ch.  54,  art.  1,  5  1 382 

Ch.  54,  art.  2,  H  2,  8....  658 

Ch.  73,  I  74 760 

OOBBBY'S  ANNOTATED 

STATUTES  1907. 

I  5316 1002 

GOBBET'S  ANNOTATED 
STATUTES  1909. 

§  5000 1079 

I  6162    1007 

I  10,662  859 

LAWS. 

1907,  ch.   90 859 

1907,  ch.  90.  I  14 859 

1007,  chs.  92,  03 859 

NORTH  DAKOTA. 

REVISED   CODES   1906. 

i   2266 1018 

I  6248 99 

i  6766  491 

I  6827.  subd.  3 239 

II  6827-6831 289 

I  6884  102 

I  7039  • 491 

I  7220,  7224 97 

7225,  subd.  4 233 

7229  229 

8289,  8800 565 

0373,  9879 489 

9791,  9871,  10,104,  10,- 
307  665 

COMPILED  LAWS  1887. 

II  5449-6464,  6072-6061..  608 

LAWS. 

1903,  ch.   lie 491 

1907,  cb.  68 666 

SOUTH  DAKOTA. 

CONSTITUTION. 

Art.  6,  I  17 611 

Art.  11,  112,6-8 611 

CIVIL  CODE. 

8  9i 676 

I  1050 265 

If  1164,  1165,  1171 271 

II  1576,  1577,  1582.  1583, 

1G06  621 

2089 245 

2303,  subd.  2 587 

2312  621 

2393,  2394 ,.  507 

I  2448,  2452 245 

CODE   OF    CIVIL    PROCE- 
DURE. 

I  58  679 

If  3T7,  378,  463 889 

I  486,  subd.  2 253 

POLITICAL  CODE. 

I  875  585 

I  1438 507 


Statutes  0«»atmed 


M  1594-1786    609 

if  2836,  2842 583 

i  2S52 572 

COMPILED  LAWS   1887. 
I  1639 597 

LAWS. 

1887,  ch.   7 597 

1889,  ch.  14 687 

1891,  ch.  14,  II  118,  121..  597 

1901    ch.  51... 677 

1901,  ch.  51,  II  15,  16,  18  677 

1906,  ch.  64.... 611 

WISCONSIN. 

CONSTITUTION. 

Art.  1,  I  1 888 

Art.  1,  If  6,  7 737 

Art.  1,  if  8,  9,  13 888 

REVISED  STATUTES  1878. 
I  2268 881 

STATUTES  1898. 

f  497    662 

If  684,    696 642 

i  925-17    682 

I  925—18.      Amended    by 

Laws  1907,  ch.  124 682 

{  925-19,  925—21 602 

948    8 

I  959f-30a  to  958-3QJ 
added  by  Laws  1909,  ch. 
589 681 

I  959—86.      Amended    by 
lavra  1909,  ch.  329 681 

t  1758 24 

-  2075,   2081 672 

,  2290 9 

II  2440,  2i579 648 

'2637,  subd.  18 118 

2649,  subds.  4,  5 604 

2651 664 

2657  871 

2858m  added   by    Laws 
1907,  d».  846 SO 

I  2931.    Repealed  by  Laws 
1907,  ch.  ^ 12 

I  2932.    Amended  by  Laws 
1907.  ch.  825 '    12 

P2962,    2953 16 
8072m   added   by   Laws 

1909,  ch.  192 46 

i  8237 44 

i  3316  89 

I  8958    650 

114678,  4697 787 

CITY  CHARTERS. 

Milwaukee.     Comp.   1905, 
ch.  7,  I  17 68 

LAWS. 

1868,  ch.   105 34 

1883,  ch.   348 881 

1903,  ch.    307 642 

1907.  ch.  124,   If  925-17, 
925—18,  925-19 662 

1907,  ch.   325 12 

1907,  ch.  346,  |  2858m...     80 

1907,  ch.   557 888 

1909,  ch.    45 87 

1909,  ch.   192 662 

1909,  cb.  192,  I  3072m...     48 
1909,  eh.  329,  f  959—35. .  681 
1909,  ch.  ,5,39,  {|  95(>-30a 
to  959-30J 681 
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STEALING. 

See  BuTKlary ;   Embezzlement ;   Larceny. 

STEAM. 

Avoidance  of  insurance  policy  for  use  of  steam 
,  engines,  see  Insurance,  §  333. 

STIFLING. 

Competition,  see  Monopolies. 

STIPULATIONS. 

i  13.  Order  setting  aside  Btipulatlon  held  not 
an  abase  of  discretion. — Lieberkneclit  y.  Great 
Northern  Ry.  Go.  (Minn.)  71. 

(  13.  A  motion  to  set  aside  a  stipulation  of 
counsel  is  addressed  to  the  discretion  of  the 
court.— Liieberknecht  y.  Great  Northern  Ry.  Co. 
(Minn.)  71. 

S  13.  A  stipulation,  made  in  good  faith  and 
relied  on  for  six  years  by  the  parties  to  an  ac- 
tion, held  improperly  set  aside.— Northern  Pac. 
Ry.  Co.  T.  Barlow  (N.  D.)  233. 

STOCK. 

Live  stock,  carriage  of,  see  Carriers,  f  230. 

Live  stock,  injuries  to  by  operation  of  railroad, 
see  Railroads,  Sf  411-441. 

Of  corporation  or  association,  see  Corporations, 
H  90,  123. 

Of  cor^ration  or  association,  exemption  from 
taxation,  see  Taxation,  {  194. 

Of  corporation  or  association,  liability  to  taxa- 
tion, see  Taxation,  {  356. 

Of  corporation  or  association,  offer  as  evidence 
of  value,  see  Kridence,  {  601. 

STOCKHOLDERS. 

Of  banks,  see  Banks  and  Banking,  {{  47-49. 
Of  corporations  in  general,  see  Corporations,  {i 
170-269. 

STOCK  YARDS. 

As  nuisance,  see  Nuisance,  f  61. 

STORAGE. 

See  Warehousemen, 

STREAMS. 

Bipariad  rights,  see  Waters  and  Wat^  (3ourB- 
es,  I  55.       ' 

STREET  COMMISSIONERS. 

Bee  Municipal  Corporations,  {  167. 

STREET  RAILROADS. 

Carriage  of  passengers,  see  Carriers,  %i  271, 
316-321,  347. 

Z.  ESTABUSKMEHT,  COMSTRUO- 
TION,  AKD  aCAINTENAlTCE. 

Obstruction  of  flow  of  surface  water,  see  Wa- 
ters and  Water  Courses,  |  118. 

(  67.  Laches  alone  heJd  not  to  preclude  eaul- 
table  relief  against  the  unlawful  operation  of 
interurban  cars  in  a  street. — Schuster  v.  Mil- 
waukee Electric  Ry.  &  Light  Co.  (Wis.)  26. 

f  57.  In  a  suit  for  an  injunction  against  a 
railway  company  unlawfully  using  a  street,  held 
that  altemative  legal  relief  could  not  be  granted. 
— Schuster  v.  Milwaukee  Electric  Ry,  &  Light 
Co.  (Wis.)  26. 


n.  REOUIiATIOH    AXB     OFEBATIOH. 

Injuries  to  passengers,  see  Carriers,   U  316- 

olbl,  o4T. 

Instructions  giving  undue  prominence  to  par- 
ticular facts,  see  Trial,  i  244. 

Instructions  invading  province  of  jury,  see  Tri- 
al, {  186. 

I  81.  The  duty  of  a  motorman  to  look  out 
for  pers(ms  held  different  from  that  of  an  en- 
gineer operating  an  engine  on  a  railroad  right 
of  way  where  there  is  no  reason  to  anticipate 
the  approach  of  persons.- Welsh  r.  Tri<Sty  Ry. 
Co.  (Iowa)  111& 

i  9S.  One  approaching  a  street  railroad  leU 
not  required  to  exercise  as  high  a  degree  of  care 
as  when  approaching  a  steam  raiuoad. — Dow 
V.  Des  Moines  City  Ry.  Co.  (Iowa)  918. 

I  96.  Statement  of  what  one  approadiing 
a  street-  railroad  may  assume,  as  affecting  the 
question  of  contributory  negligence. — Dow  t. 
Des  Moines  Oty  Ry.  Co.  (Iowa)  918. 

i  98.  Statement  of  what  one  approaching  a 
street  railroad  must  do  to  be  free  from  con- 
tributory negligence.— Dow  v.  Des  Moines  City 
Ry.  Co.  (Iowa)  918. 

I  98.  In  an  action  for  death  by  collision  with 
a  street  car,  evidence  held  to  show  decedent 
guilty  of  contributory  negligence  as  a  matter  of 
law.— Carlson  v.  Dnluth  St  Ry.  Co.  (Minn.)  825. 

f  103.  A  motorman  seeing  that  a  person  is 
apparently  placing  himself  in  a  position  of  dan- 

fer  without  being  aware  of  the  approaching  car 
eld  required  to  avoid  injilring  such  person  if 
practicable.— Welsh  v.  Tn-City  Ry.  Cow  (Iowa) 
111& 

t  113.  That  the  gong  of  a  street  car  which 
struck  plaintiff  at  a  crossing  was  out  of  repair 
held  admissible  on  the  question  of  contributory 
negligence.— Dow  v.  Des  Moines  City  Ry.  Co, 
(Iowa)  918. 

I  117.  In  action  for  injuries  by  being  strndc 
by  car,  evidence  held  to  present  question  for 
jury  as  to  contributory  negligence. — Bloom  v. 
Sioux  City  Traction  Co.  (Iowa)  909. 

i  117.  In  action  for  injuries  by  being  struck 
by  car,  evidence  held  to  present  question  for 
jury  as  to  negligence  of  defendant. — Bloom  v. 
Sioux  City  Traction  Co.  (Iowa)  909. 

I  117.  Whether  one  coming  on  a  street  rail- 
road from  behind  a  car  and  strudi  by  another 
car  was  guilty  of  contributory  negligence  held 
a  question  for  the  jury. — ^Dow  t.  Dea  Moines 
City.Ry.  Co.  (Iowa)  918. 

I  118.  In  an  action  for  injuries  to  a  peiMB 
struck  by  a  street  car,  the  court  held  authorized 
under  the  evidence  to  submit  the  liability  of  the 
street  railroad  under  the  last  clear  chance  the- 
ory.—Welsh  y.  Tri-City  Ry.  Co.  (Iowa)  111& 

STREETS. 

See  Highways. 

As  boundaries,  see  Boundaries,  |  20. 

Condemnation  of  land  for  street,  see  Eminent 
Domain,  {  19. 

Crossing  by  railroads,  accidents,  at  crossings, 
see  RaUroads,  |{  327-361.  ^^ 

Dedication  of,  see  Dedication. 

Improvement  of,  see  Municipal  Corporationa. 
«|  318,  513. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  §§  763,  821. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  U  81-118. 

Rights  in  and  use  of  by  telegranh  or  telephone 
companies,  see  Telegraphs  and  Telephones,  i 

Use  and  regulation  in  general,  see  Municipal 
Corporations,  |  706. 
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STRIKING  OUT. 

Elridence,  see  Criminal  Law,  |  696. 
Pleading  or  defense  or  part  thereof,  see  Plead- 
ijift  li  866-865. 

SUA  SPONTE. 

XMsmlssal  of  appeal  or  writ  of  error  on  court's 
own  motion,  see  Appeal  and  Error,  i  792. 

SUBCONTRACTORS. 

Rieht  to  mechanic's  Hen,  see  Mechanics'  Liens, 

fioa 

SUBLETTING. 

See  Landlord  and  Tenant,  i|  77-85. 

SUBMERGED  LANDS. 

See  NaTifable  Waters,  |  86. 

SUBSCRIPTIONS. 

To  corporate  stock  in  general,  see  Corporatimis, 

SUBSTITUTES. 

For  articles  of  food,  see  Food. 

SUBSTITUTION. 

Of  claimants  to  property  or  rights,  gee  Inter- 
pleader. 

SUCCESSION. 

See  Descent  and  Distribution. 
Taxes,  see  Taxation,   iS  856-886^. 

SUFFRAGE. 

In  genera],  see  Elections. 

SUICIDE. 

Of  person  insured,  cause  of  death  within  policy, 

see  Insurance,  §|  446,  788. 
Records  as  eyidence,  see  Evidence,  |  3S3k 

SUIT. 

See  Action;   Eqnlty. 

SUMMARY  PROCEEDINGS. 

For  collection  of  taxes,  see  Taxation,  S|  685, 


SUMMONS. 


See  Process. 


SUPERINTENDENTS. 

Liability  of  master  for  injuries  to  aerrantfrom 
acts  or  omissions  of  persons  engaged  in  super- 
intendence, see  Master  and  Servant,  {  189. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 

SUPPLEMENTAL  PLEADING. 

In  ejectment,  see  Ejectment,  {  76b 

SUPPORT. 

Of  children,  see  Parent  and  Child,  i  17. 
Of  children  on  divorce  of  parents,  see  Divorce, 
{{  302.  312. 


SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  if  118,  126. 
Prescriptive    rights,    see    Waters    and    Wat« 
Courses,  {  149. 

SURPLUSAGE. 

In  Indictment  or  information,  see  Indictment 

and  Information,  {  119. 
In  pleading,  see  Pleading,  i  376k 

SURRENDER. 

Application  of  statute  of  frauds  to  surrender 
of  existing  estates  or  interests  in  reiU  prop- 
erty, see  Frauds,  Statute  of,  §  65. 

SURVIVORSHIP. 

Right  of  inheritance  by  surviving  husband  or 
wife,  see  Descent  and  Distribution,  §§  55,  62. 

Right  of  surviving  spouse,  children,  or  heirs  as 
to  homestead,  see  Homestead,  {  138. 

SUSPENSION. 

Of  absolute  power  of  alienation,  see  Perpetui- 
ties, §  6. 

Of  meml>ers  of  beneficial  association,  see  Bene- 
ficial Associations,  {10. 

Of  members  of  mutual  Insurance  associa- 
tions, see  Insurance,  H  759,  764. 

Of  running  of  statute  of  limitations,  see  Lim- 
itation of  Actions,  ii  103,  119. 

SWAMP  LANDS. 

Drainage  by  public  aathorlties,  see  Drains. 

SWEARING. 

False  swearing,  see  Perjury. 

SYNDICATE  AGREEMENTS. 

See  Joint  Adventures. 

SYRUP. 

See  Food,  |{  2,  21. 

TAXATION. 

Local  or  tpecial  tattet. 

See  Municipal  Corporations,  {{  958,  985. 

For  construction  and  maintenance  of  drains,  see 
Drains,  %\  70-91. 

For  municipal  improvements,  see  Municipal  Cor- 
porations, {$  408,  513. 

Occupation  or  privilege  taaee. 
See  Licenses,  {  6. 

Sale  of  intoxicating  liquors,  see  Intoxicating 
Liquors,  §§  58,  101. 

I.  MATURE  AND  EXTENT  OF  FOWEB 
IN  OENERAIb 

License  taxes,  see  Licenses,  i  6. 

{  4.  The  state,  through  the  Legislature,  has 
absolute  power  over  all  matters  of  taxation,  ex- 
cept as  restricted  by  the  state  Constitution  or 
some  power  delegated  to  the  federal  govern- 
ment—In re  McKennan's  Estate  (S.  D.)  611. 

I  5b  No  tax  can  be  imposed  on  lands  while 
they  remain  the  property  of  the  United  States. 
— Mariner  v.  Oconto  Land  Co.  (Wis.)  34. 
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i  fi.  General  rule  stated  as  to  when  title 
to  public  land  granted  by  the  state  passes  to  an 
indiTidual  grantee  for  puriwses  of  taxation. — 
Mariner  y.  Oconto  Land  Co.  (Wis.)  34. 

f  5.  No  tax  can  be  imposed  on  public  lands 
granted  to  the  state  in  trust  for  works  of  in- 
ternal improvement,  and  as  to  which  the  trust 
has  not  been  executed,  bat  when  the  trust  is 
executed  and  the  lands  earned,  a  tax  may  be 
imposed,  though  patents  therefor  which  are  due 
have  not  been  issued. — Mariner  v.  Oconto  Land 
Ck).  (Wis.)  34. 

S  6.  A  provision  of  Laws  1868,  &  105,  held 
not  to  negative  an  intent  therein  to  grant  pub- 
lic lands  in  praesenti,  as  soon  as  they  were 
earned,  and  that  fact  was  duly  determined,  and 
not  to  postpone  the  vesting  of  a  disposable  in- 
terest, or  of  title  for  the  purpose  of  taxation 
until  conveyance  by  patent.— 'Mariner  v.  Oconto 
Land  Oo.  (Wis.)  34. 

H.   COIfSTITUTIONAIi  REQUIRE- 
MENTS Ain>  RESTRICTIONS. 

Deprivation  of  projperty  without  due  process  of 
law,  see  Constitutional  Lew,  {  283. 

{  42.  Const,  art.  6,  {  17,  requiring  taxation 
to  be  e<^ual  and  uniform^  permits  not  only 
classification  but  a  progressive  rate  within  class- 
es.—In  re  McKennan's  Estate  (8.  D.)  OIL 

m.  ZXARBUTT  OF  PERSONS  AND 
PROPERTY. 

<B)  Corporation*   and    Corporate   Stoelc 
and  Property. 

i  169.  Shares  of  corporate  stock  in  a  foreign 
corporation  held  in  this  state  are  assessable, 
unless  exempt  under  Code,  |  1319.— Morril  v. 
Bentley  (Iowa)  155. 

(O)  Bxemptloaa. 

Decisions  of  conrts  as  to  exemptions  as  roles  of 
property,  see  Courts,  |  93. 

i  194.  The  exemption  by  Code,  |  1819,  of 
shares  of  stock  in  domestic  manufacturing  cor- 
porations, held  not  to  resnlt  in  discrimination 
between  domestic  and  foreign  corporations.— 
Morril  V.  Bentley  (Iowa)  155. 

|_  204.    Exemption    from    taxation    held    re- 

S aired  to  be  expressed  in  unmistakable  terms. — 
lorril  T.  Bentley  (Iowa)  155. 

{  239.  In  view  of  Const  art.  8,  {  2,  and 
Code,  H  1312,  1323,  1325,  1327,  held  that  sec- 
tion 1319  did  not  exempt  from  taxation  shares 
of  stock  in  foreign  manufacturing  corporations 
held  in  this  state,  and  that  sections  1638  and 
1639  were  not  relevant.— Morril  t.  Bentl^ 
(Iowa)  155. 

i  245.  Code  Snpp.  1907,  |  1304.  held  not  to 
exempt  unsold  lots  of  burial  grounds  held  by 
private   individual.— Simcoke   v.    Sayie   (Iowa) 

f  245.  Unsold  lots  of  a  burial  ground  held 
by  a  private  individual  are  not  the  subject  of  an 
implied  exemption  from  taxation  arising  out  of 
public  policy.- Simcoke  v.  Sayre  (Iowa)  816. 

TV.  PZ.AOE  OF  TAXATION. 

g  254.  The  place  where  a  person  lives  within 
Code,  f  1313,  providing  that  moneys  and  cred- 
its sbail  be  listed  and  assessed  where  the  own- 
er lives,  is  the  place  of  his  residence. — Glotfelty 
v.  Brown  (Iowa)  797. 

V.  X.EVT  AND  ASSESSMENT. 

(A)  I<eT7  and  Apportionment. 

{  301.  Since  the  artesian  well  law  of  18f>& 
(Laws  Dak.  1880,  c.  14)  did  not  repeal  the  well 
ittw  of  1887  (I^ws  Dak.  1887,  c.  7)  as  to  prior 


contracts,  it  will  be  presomed  that  a  five-tenths 
mill  (ax  was  legal,  where  it  does  not  appear  that 
the  levy  was  not  to  carry  out  contracts  made  un- 
der those  laws.— Oibaon  y.  Pekarek  (&  D.)  597. 

(O  Mode  of  Aaaeasiaeat  la  Qeaeral. 

{  356.    In   view    of  Code,    |   1309,   and   tbe 

definition  of  "credit"  otherwise  given,  held,  that 
shares  of  stock  in  a  corporation  are  "credits" 
within  the  statute  providing  for  deduction  of 
debts  from  credits  listed  for  taxation. — Morril 
V.  Bentley  (Iowa)  155. 

(Q)  ReTfevr,  Correetloa,  or  Settla*  Aside 
of  Aaaeaament. 

{  492.  Under  Comp.  I^ws,  i  8919;  a  reas- 
sessment of  taxes  held  not  invalid  for  delay  of 
the  county  treasurer  in  transmitting  the  Au- 
ditor General's  statement  of  rejected  taxes  to 
the  board  of  supervisors.- In  re  Auditor  G^ieral 
(Mich.)  630. 

I  495.  On  appeal  to  the  district  court  from 
the  assessment  of  omitted  property  by  the 
county  treasurer,  a  certified  transcript  of  the 
assessment  filed  with  the  clerk  is  not  essential 
to  jurisdiction.— Morril  v.  Bentley  (Iowa)  laSi. 

f  485.  The  essentials  of  an  appeal  from  an 
assessment  stated.— Morril  v.  Bentley  (Iowa) 
135. 

VI.  UEN  AND  PRIORITT. 

Municipal   taxes,   see   Municipal   Corporations, 
1975: 

Vn.  PAYMENT  AND  REFUNDINO  OR 
.  REOOVBRY  OF  TAX  PAID. 

Payment  by  agent,  see  Principal  and  Agent,  { 

68. 
Befunding  liquor  taxes,  see  Intoxicating  Liq- 

uors,  {  96. 

Vm.  OOXXEOTION     AND     ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAIi  PROPERTY. 

(B)  BuBouwT  Reatedlea  aad  Aetlasia. 

{  585.  A  personal  Judgment  against  the  own- 
er of  personal  property  for  taxes  found  doe 
thereon  is  unaathoriaea. — Glotfelty  v.  Brown 
(Iowa)  797. 

I  593.  Burden  of  proof  held  to  be  upon  a 
person  to  show  that  he  had  acquired  a  new  resi- 
dence.—Glotfelty  V.  Brown  (Iowa)  797. 

I  593.  Where  city  assessor  made  an  arbi- 
trary assessment  for  credits,  and  taxpayer  had 
previously  returned  his  personal  property  in  a 
town  in  the  same  county  where  he  resided,  in 
the  absence  of  evidence  that  h«  owned  no  soch 
property,  or  had  previously  listed  it,  judgment 
was  properly  directed  for  tbe  state.— State  y. 
Bell  (Minn.)  901. 

IX.  8AIJ1  OF  I.AND  FOR  NONPAY. 
MENTOFTAX. 

Purchase  by  agent,  see  Principal  and  Agent,  | 
69. 

S  C5&  Notice  of  tax  sale  held  not  fataUy  de- 
fective.—Gibson  V.  Pekarek  CS.  D.)  597. 

i  674.  Persons  owing  no  duty  to  the  owner 
of  land  or  the  state  to  pay  taxes  thereon  held 
entitled  to  acquire  separate  tax  deeds  for  de- 
linquent taxes  for  different  yeaxsL  and  such  titles 
may  vest  in  one  person.— Carmell  v.  Parr  (Mich.) 


i  690.  In  action  to  foreclose  tax  lien,  where 
property  was  sold  under  decree,  a  second  sale  by 
order  of  the  clerk  to  satisfy  a  Junior  lien  htU 
without  authority.— Storey  v.  Miles  (Neb.)  517. 
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X.  REDXaCPTZOX  FBOM  TA3C  SAI.E. 

f  704.  Under  Scavenger  Tax  Law  (Seas. 
Laws  1901,  c.  SI,  H  15,  16,  l«f  held,  that  the 
notice  of  expiration  of  the  period  for  redemp- 
tion mast  state,  as.  to  the  date  of  redemption, 
a  date  exactly  one  year  subsequent  to  the  date 
of  the  certificate,  and  that  where  a  later  date 
is  named  it  is  fatal  to  title  under  the  certificate. 
—Archer  v.  N.  S.  Tubbs  Sheep  Co.  (S.  D.)  577. 

{  706.  Under  Code,  |  1441,  a  notice  of  the 
expiration  of  the  time  of  redemption  served  by 
publication  on  a  resident  owner  held  in  effect 
no  notice,  so  that  section  1448  does  not  apidy. 
— Neilan  v.  Unity  Inv.  Co.  (Iowa)  947. 

i  710.  Under  Sees.  Laws  1891,  c  14,  {  118, 
a  tender  to  redeem  from  a  tax  sale  mast  be  to 
the  county  treasurer,  and  a  tender  to  the  gran- 
tee of  the  tax  sale  purchaser  is  unavailing. — 
Gibson  v.  Pekarek  (S.  D.)  597. 

XX.  TAX  TITUBS. 

Power  of  Legislature  to  make  tax  deeds  conclu- 
sive evidence,  see  Constitutional  Law,  i  311. 

(A)  TiUe  and  RIcIits  of  Pnrchaser  at  Tax 
Sale. 

i  727.  Scavenger  Tax  Law  (Sess.  Laws  1901, 
c.  511  must  be  strictly  construed  against  one 
claiming  title  thereunder.— Archer  v.  X.  S. 
Tubbs  Sheep  Co.  (S.  D.)  577. 

(B)  Tax  Deeds. 

S  754.  The  law  in  force  at  the  time  a  tax  sale 
is  made  governs  as  to  the  deed  executed  there- 
under.—Gibson  V.  Pekarek  (S.  D.)  597. 

i  709.  Under  Sess.  Laws  1891,  c.  14,  {  121, 
where  a  tax  deed  is  defective  and  void,  a  sub- 
sequent county  treasurer  may  execute  a  second 
deed  in  proper  form  to  correct  the  same, — Gib- 
son V.  Pekarek  (S.  D.)  597. 

§  769.  A  second  tax  deed  issued  to  cnie  a 
first  deed  held  properly  issued  to  the  grantee  in 
the  first  deed,  notwithstanding  he  liad  previous- 
ly quitclaimed.— Gibson  v.  Pekarek  (S.  D.)  597. 

i  78a  Comp.  Laws  1887,  {  1639,  held  not 
to  preclude  a  showing  that  tlie  recital  of  notice 
of  a  tax  sale  in  a  deed  was  untrue,  or  that  an 
illegal  sum  was  levied.— Gibson  v.  Pekarek  (S. 
D.)  597. 

!  788.  Though  a  subsequent  treasurer  is  an- 
thorized  to  execute  a  tax  deed  to  cure  a  former 
deed,  the  recitals  therein  can  only  be  such  as 
are  authorised  by  the  records  in  his  office. — Git>- 
son  V.  Pekarek  (S.  D.)  597. 

(C)  Actions  to  Confirm  or  Try  Title. 

S  805.  A  tax  sale  which  is  invalid  because 
based  on  a  sale  for  unpaid  taxes  for  grading  is 
not  protected  by  the  five-year  bar  created  by 
Code,  8  144&— Neilan  v.  Unity  Inv.  Co.  (Iowa) 
947. 

f  806.  Under  Lews  1853,  No.  86,  I  89.  as 
originally  enacted  and  as  amended  in  18s>5 
(r>aw8  1855,  No.  95)  and  1858  (Laws  1858,  No. 
32),  an  owner  held  barred  from  claiming  title  as 
against  tax  titles.— Carmell  v.  Parr  (Mich.)  S35. 

{  809.  In  the  absence  of  notice  of  expiration 
of  the  time  of  redemption  from  a  tax  sale,  in 
a  suit  by  a  tax  deed  bolder  to  quiet  title,  the 
owner  need  only  offer  to  pay  such  taxes  as  are 
found  to  be  due  or  which  he  is  required  in 
equity  to  pay. — Neilan  v.  Unity  Inv.  Co.  (Iowa) 
947. 

Xm. ,  I.EOAOT,  INHERIT AHOE,  AMD 
TRAXSFER  TAXES. 

{  856.  A  charge  of  the  nature  imposed  by 
the  Inheritance  Tax  Law,  Sess.  Laws  1905, 
c.  54,  held  a  tax  upon  the  transmission  of  prop- 
erty .—In  re  McKennan's  Estate  (S.  D.)  611. 


yS9.  The  method  of  progression  from  trans- 
ons  of  less  to  those  of  greater  value  pro- 
vided by  Inheritance  Tax  Law,  Sess.  Laws 
1906,  c.  54,  held  in  violation  of  Const,  art.  6, 
{  17,  requiriuK  all  taxation  to  be  equal  and  uni- 
form.—In  re  McKennan's  Estate  (S.  D.)  611. 

{  859.  The  classification  based  on  kinship 
made  by  Inheritance  Tax  Law,  Sess.  Laws 
1903,  c.  54,  meets  the  constitutional  reauire- 
ment  of  equality  and  uniformity  of  taxation. — 
In  re  McKennan's  Estate  (S.  D.)  611. 

{  859.  Const  art.  11,  I  2,  requiring  all  Uxes 
to  be  uniform,  held  to  relate  exclusively  to  the 
ordinary  property  tax  and  not  a  tax  of  the 
character  imposed  by  Inheritance  Tax  Law, 
Sess.  L«ws  1905,  c.  54.— In  re  McKennan's  Es- 
tate (8.  D.)  611. 

{  869.  Inheritance  Tax  Law,  Sess.  Laws 
1905,  c.  54,  held  not  void  because  making  ex- 
emptions other  than  allowed  by  Const,  art.  11, 
S  7.— In  re  McKennan's  Estate  (S.  D.)  611. 

I  859.  Inheritance  Tax  Law,  Sess.  Laws 
l905,  c.  54,  held  aot  void  because  not  comply- 
ing with  Const,  art.  11,  §  8,  requiring  the  ob- 
ject of  a  tax  to  be  stated  in  the  law  levying  it. — 
In  re  McKennan's  Estate  (S.  D.)  611. 

f  876.  Code  Supp.  1907,  {  14G7,  exempting 
particular  gifts  from  inheritance  taxes,  held  not 
to  exempt  a  gift  to  a  local  branch  of  the  Sal- 
vation Army  for  the  erection  of  a  hall  for  the 
care  of  sick  and  disabled  members. — In  re  Craw- 
ford's Estate  (Iowa)  774. 

g  876.  Const,  art.  11,  §{  6,  6,  T,  relative  to 
exemptions  from  taxation,  held  to  relate  exclu- 
sively to  property  exemptions,  and  not  to  con- 
trol a  tax  of  the  character  imposed  by  Inherit- 
ance Tax  Law,  Sess.  Laws  19()5,  c.  54.— In  re- 
McKennan's   Estate   (S.    D.)    611. 

,  i  886^.  Inheritance  tax  statutes  (Laws 
1905,  c.  288  [Rev.  Laws  Supp.  1909.  §  1038, 
subsecs.  1,  2]),  relating  to  rate  of  tax,  construed. 
— State  V.  Probate  Court  of  Hennepin  County 
(Minn.)  1070. 

XIV.  DI8P08ITI0H    OF   TAXES    COX.- 

IiEOTED.  AHS  FAIX.VBB  OF  I.OOAIi 

AUTHOBITIBS  TO  OOI.I.ECT. 

Application  of  general  statute  of  limitations  to 
action  to  recover  excess  commission,  see  Lim- 
itation of  Actions,  I  103. 

Municipal  taxes,  see  Municipal  Corporations,  I 
985. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  |  1170. 

TELEGRAPHS  AND  TELEPHONES. 

Evidence   of  conversations  over  telephone,  see 

Evidence,  |§  148,  261. 
Rescission  of  contract  by  telephone,  see  Sales, 

S  123. 

I.   ESTABUSHUENTlCONSTRVOTXOM, 
AND  MAINTl^ANOE. 

g  10.  An  ordinance  authorizing  a  telephone 
company  to  construct  a  telephone  line  is  not 
valid,  where  it  conflicts  with  a  subsequent 
statute.— Boland  v.  Washtenaw  Home  Tele- 
phone Co.  (Mich.)  425. 

{  15.  Comp.  Laws,  (  6691,  as  amended  by 
Pub.  Acts  1899,  No.  16,  held  to  prohibit  a  tel- 
ephone company  from  injurinij  trees  along  a 
street  where  it  maintains  its  lines. — Boland  v. 
Washtenaw  riome  Telephone  Co.  (Mich.)  425. 

I  20.  Whether  a  telephone  company  main- 
taining a  line  along  a  street  injured  a  tree  just 
inside  the  street  line  by  trimming  it  held  for 
the  jury.— Boland  v.  Washtenaw  Home  Tele- 
phone Co.  (Mich.)  425. 


For  case*  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (i)  NUMBEiR 

Digitized  by  VjOOQIC 


Telegraplu  mad  Tel. 


126  NORTHWESTERN  BEPORTEB. 


1^8 


I  20.  Evidence  held  to  diow  that  defendant 
telephone  company  agreed  to  raise  its  cable  in 
the  street  to  enable  plaintiff  to  move  a  house 
thereunder,  and  that  it  did  so  in  such  a  negli- 
gent manner  as  to  injure  the  house,  so  as  to  au- 
thorize a  verdict  for  plaintiff  for  damages. — 
Pearsmi  v.  Tri-State  Telephone  &  Telegraph  Co. 
(Minn.)  1091. 

n.  BEOHXATXOir    AND     OPERATION. 

i  34.  Charging  new  subscribers  a  higher  rate 
for  telephone  service  held  a  discrimination,  in 
violation  of  Comp.  Lews,  g  5270.— Bradford  v. 
Citizens'  Telephone  Co.  (Mich.)  444. 

S  37.  Under  Civ.  Code.  Si  1576,  1577,  a 
carrier  of  messages  by  telegraph  is  a  common 
carrier  required  to  use  "the  utmost  diligence." 
—Lothian  v.  Western  Union  Telegraph  Co.  (S. 
D.)   821. 

i  53.  Negligence  of  a  telephone  company  in 
failing  to  provide  prompt  connection  with  the 
fire  department  held  not  shown  to  iie  the  proxi- 
mate cause  of  the  destruction  of  plaintiff's  fac- 
tory by  fire. — Volquardsen  v.  Iowa  Telephone 
Co.  (Iowa)  92a 

{  54.  In  a  case  wherein  plaintiff's  cause  of 
action  liad  fully  accrued,  expenses  reasonably 
necessary  and  constituting  the  larger  part  of 
his  measure  of  damages  could  be  recovered, 
though  incurred  after  Eis  claim  was  served  on 
defendant  pursuant  to  Code,  8  2164.— Salinger 
V.  Western  Union  Telegraph  Co.  (Iowa)  362. 

{54.  In  a  suit  against  a  telegraph  company 
for  failing  to  deliver  a  death  message,  the  peti- 
tion held  not  unavailable  under  Code,  §  2164, 
because  the  proof  showed  that  delivery  was 
merely  delayed.— Seddon  v.  Western  Union  Tele- 
graph Co.  (Iowa)  969. 

S  54.  A  letter  from  plaintiff's  employer  to 
defendant  telegraph  company  claiming  damages 
for  delay  in  the  delivery  of  a  telegram  held  not 
a  notice  of  plaintiff's  claim  for  damages  witli- 
in  Code,  S  2164.— Brockelsby  v.  Western  Union 
Telegraph  Co.  (Iowa)  1105. 

154.  Assuming  that  ander  Civ.  Code,  | 
1582,  a  telegrapli  comi>any'8  liability  may  be 

limited  by  special  contract,  it  cannot  under  sec- 
tion 1683  exonerate  itself  from  gross  negli- 
gence, .  fraud,  or  willful  wrong.— Lothian  v. 
Western  Union  Telegraph  Co.  (8.  D.)  621. 

I  S6.  Though  a  telegraph  company  may  be 
liable  to  both  sender  and  addressee  for  delay  in 
delivering  a  message,  they  have  not  a  joint 
cause  of  action. — Brockelsby  v.  Western  Union 
Telegraph  Co.  (Iowa)  1105. 

i  60.  That  an  original  notice  and  petition 
in  a  suit  against  a  telegraph  company  for  de- 
lay in  delivering  a  message  shall  operate  as 
notice  within  Code,  {  2164,  the  original  notice 
must  t>e  personally  served,  returnable  within 
60  days  after  the  cause  of  action  accrued,  and 
the  petition  must  be  filed  within  that  time. — 
Brockelsby  v.  Western  Union  Telegraph  Co. 
(Iowa)   1105. 

(  66.  The  burden  was  on  plaintiff  suing  a 
telegraph  company  for  negligence  not  only  to 
prove  unreasonable  delay  in  delivery  of  a  mes- 
sage, but  his  measure  of  damages. — Salinger  t. 
Western  Union  Telegraph  Co.   (Iowa)  362. 

I  66.  Under  Code,  8{  2163, 2164,  where  plain- 
tiff, in  a  suit  against  a  telephone  cpmpany  for 
unreasonable  delay,  proved  unreasonable  delay 
in  providing  a  connection,  the  burden  was  on  de- 
fendant to  establish  freedom  from  negligence. — 
Volquardsen  v.  Iowa  Telephone  Co.  (Iowa)  928. 

I  66.  Burden  of  proof  on  one  suing  for  men- 
tal suffering  caused  by  telegraph  company's 
negligent  delay  in  delivering  a  death  message 
stated.— Seddon  v.  Western  Union  Telegraph 
Co.  (Iowa)  969. 


f  66.  Bnle  as  to  burden  of  proof  in  an  a<>- 
tion  against  a  telegraph  company  for  delay  in 
delivering  a  message  stated.— Seddon  t.  West- 
em  Union  Telegraph  Co.  (Iowa)  969. 

{  66.  Unreasonable  delay  in  the  delivery  of 
a  telegram  in  either  of  certain  cases  h^d  to 
cast  upon  the  company  the  burden  of  showing 
exculpatory  facts.— Lothian  t.  Western  Union 
Telegraph  Co.  (S.  D.)  621. 

f  67.  Under  Code,  {  2164,  a  telephone  com- 
pany is  only  liable  for  delay  in  furnishing  con- 
nections for  such  damages  as  proximately  re- 
sult from  such  delay. — Volquardsen  t.  Iowa 
Telephone  Go.  (Iowa)  928. 

I  67.  Beld,  that  the  expense  of  a  certain 
trip  might  be  recovered  against  a  telegraph 
company  for  negligent  delay  in  delivering  a 
telegram. — Lothian  v.  Western  Union  Telegraph 
Co.  (S.  D.)  621. 

I  68.  The  relationship  of  nnde  and  nephew 
1b  not  necessarily  so  remote  as  to  prevent  re- 
covery of  damages  for  mental  saSenng  arising 
from  a  telegraph  company's  negligent  delay  in 
delivering  a  message  announcing  the  neiriiew's 
death.— Sieddon  v.  Western  Union  Telegraph 
Co.  (Iowa)   969. 

{  68.  Relationship  between  the  addressee  of 
a  death  message  and  decedent  need  not  appear 
on  the  face  of  the  message  in  order  to  make 
the  telegraph  company  liable  for  the  addressee's 
mental  suffering  caused  by  negligent  delay  in 
delivery.— Seddon  v.  Western  Unum  Telegraph 
Co.  (Iowa)  969. 

f  70.  Under  CIt.  Code,  il  1606.  2312,  detri- 
ment proximately  resulting  and  which  must  be 
presumed  to  have  been  contemplated  by  the  par- 
ties cannot  be  held  the  measnre  of  damages 
for  negligent  delay  in  delivering  a  telegram.— 
Lothian  v.  Western  Union  Telegraph  Co.  (S. 
D.)  621. 

{  73.  Damages  for  delay  in  delivery  of  a 
message  is  a  jury  question,  and  this  is  particn- 
larly  true  as  respects  the  value  of  lost  time.— 
Salinger  y.  Western  Union  Telegraph  Co. 
(Iowa)  362. 

{  73.  Evidence,  in  a  suit  for  failare  to  de- 
liver a  message,  held  not  to  warrant  the  court 
in  directing  a  finding  for  plaintiff  as  to  the 
amount  of  damages. — Salinger  v.  Western  Un- 
ion Telegraph  Co.  (Iowa)  362. 

{  73.  Whether  a  telegraph  company  sued  for 
delay  in  delivering  a  death  message  was  negli- 
gent held  under  the  evidence  a  question  of 
fact. — Seddon  v.  Western  Union  Telegraph  Co. 
(Iowa)  969. 

8  73.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  delivering  a  death  message 
held,  under  the  evidence,  a  jury  question  wheth- 
er the  failure  to  receive  the  telegram  was  the 
proximate  cause  of  plaintiff's  failure  to  attend 
the  funeral. — Seddon  v.  Western  Union  Tele- 
graph Co.  (Iowa)  969. 

I  74.  In  a  suit  against  a  telegraph  company 
for  failing  to  deliver  a  death  message,  instruc- 
tions predicating  liability  on  negligent  delay  in 
delivery  held  not  error. — Seddon  T.  Western 
Union  Telegraph  Co.  (Iowa)  969. 

TENANCY. 

For  years,  see  Landlord  and  Tenant,  H  7T-05. 

TENANCY  IN  COMMON. 

Partition  of  property  held  in  common,  aee  Paiti- 
tion. 

TENDER. 

EMfect  on  meclianic's  lien,  see  Mechanics'  liens, 
S  230.' 


Topics  A  section  (!)  KCMBBRB  In  this  Index  &  Dec.  A  Am.  Dig.  Key  No.  Series,  ft  Reporter  Intexas  agrM 

Digitized  by  VjOOQlC 


1259 


INDEX-DIGEST. 


Tool* 


Of  amonnt  required  to  redeem  from  tax  nie, 
see  Taxation,  |  710. 

Of  oonveyance  as  condition  precedent  to  ac- 
tion to  foreclose  Tendor'g  lien,  see  Vendor  and 
Purchaser,  |  273. 

f  14.  Gi7.  Code,  H  US4,  1163,  considered, 
and  a  tender  tiy  the  owner  to  a  subcontractor, 
conditioned  that  the  subcontractor  give  a  satis- 
faction in  full,  held  bad,  where  the  amonnt  due 
was  disputed  and  the  subcontractor  claimed  a 
greater  sum  than  that  tendered.— Pittsburg 
Plate  GlaM  Co.  t.  Leary  (B.  D.)  271. 

TENDER  OF  .CONSIDERATION. 

As  condition  of  avoidance  of  release,  see  Re- 
lease, I  24. 

TERM. 

Of  agency,  see  Principal  and  Agent,  J  41. 
Of  lease,  see  Landlord  and  Tenant,  §S  77-95. 
Of  liquor  licenses,  see  Intozicating  Liquors,  I 
80. 

TERMINATION. 

Of  agency,  see  Principal  and  Agent,  |  41. 

Of  easement  see  Easements,  |  26. 

Of  employment,  see  Master  and  Servant,  §{  31, 

42. 
Of  tenancy,  see  Landlord  and  Tenant,  i  9S. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  fi  63-66,  330. 

TESTIMONY. 

See  Depositiona;    BMdence;    Witnesses. 

THEATERS  AND  SHOWS. 

{  6.  The  fact  that  one  filed  a  bond  to  re- 
lease a  merry-go-round  from  attachment  in  a 
suit  for  injuries  to  a  child  falling  from  it  held 
not  to  show  that  he  was  responsible  for  the 
injuries.— Harris  t.  Crawley  (Mich.)  421. 

THEFT. 

See  Burglary;    Embezzlement;   Larceny. 

TIDE  UNDS. 

See  Navigable  Waters,  I  36. 

TIME. 

Agreements  not  to  be  performed  within  one  year, 
see  ITrauds,  Statute  of,  i  43. 

Computation  of  period  of  limitation,  see  limi- 
tation of  Actions,  M  47-119. 

From  which  will  speaks,  see  Wills,  {  4S1. 

Of  accrual  of  right  of  action  within  statute  of 
limitations,  see  Limitation  of  Actions,  Sf  47- 

Of  ascertainment  of  class  of  beneficiaries  in 
will,  see  Wills,  {  524. 

Of  offense,  allegations  in  indictment  or  infor- 
mation, see  Indictment  and  Information,  |  87. 

Period  requisite  for  establishment  of  highway 
by  prescription,  see  Highways,  {  6k 

Term  of  liquor  licenses,  see  Intozicating  Liq- 
uors, §  80. 

For  partiovlar  acts  in  or  incidental  to  judioial 

proceeding*. 
Amendment  of  pleading,  see  Pleading,  {  245. 


Appeal  in  proceedings  to  establish  drains,  see 
Drains,  I  36. 

Entry  of  Judgment  in  justice's  court,  see  Jus- 
tices of  the  Peace,  I  125. 

Filing  affidavit  of  prejudice,  see  Judges,  §  51. 

Motion  or  application  for  new  trial,  see  New 
Trial,  |  120. 

Objection  to  verdict,  see  Trial,  |  S45. 

Plea  of  former  jeopardy,  see  Criminal  Law,  | 
291. 

Red^iptioa  from  mortgage  sale,  see  Mortgages, 

Rendition  of  judgment,  see  Judgment,  i  210. 
Service  of  bill  of  exceptions,  see  Ehcceptions,  Bill 
of,  I  46. 

For  partiovlar  aott  not  judicial. 

Attaching  of  attorney's  lien,  see  Attorney  and 

Client,  f  183. 
Attack  on  ordinance  annexing  territory  to  city, 

see  Municipal  Corporations,  {  33. 
Filing  claim  or  statement  of  mechanic's  lien, 

see  Mechanics'  Liens,  |  132. 
Notice  and  proof  of  loss  under  insurance  policy, 

see  Insurance,  {  539. 
Performance  of  contract  of  sale,  see  Vendor  and 

Purchaser,  |  77. 
Proof  of  loss  under  insurance  policy,  see  Insur- 
ance, I  780. 
Rescission  of  contract  of  sale,  see  Vendor  and 

Purchaser,  i  119. 
Review  of  proceedings  to  alter  school  district, 

see  Schools  and  School  Districts,  |  39. 

i  4.  Under  Code,  |  48,  par.  11,  the  word 
"year,"  in  section  2460,  held  to  mean  a  calen- 
dar year.— Sawyer  v.  Steinman  (Iowa)  1123. 

TITLE. 

By  dedication,  see  Dedication,  §i  54,  64. 

Jurisdiction  of  justices'  courts  of  questions  in- 
volving title  to  real  property,  see  Justices  of 
the  Peace,  |  36. 

Of  lessor,  see  Landlord  and  Tenant,  $$  53-66. 

Of  third  person  as  defense  to  ejectment,  see 
Ejectment,  {  25. 

Of  vendor,  sufficiency  to  support  contract  of 
sale,  see  Vendor  and  Purchaser,  j!i|  135,  143. 

Removal  of  cloud,  see  Quieting  Title. 

Retention  of  apparent  title  by  grantor  as  ele- 
ment of  fraud  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances,  | 
154. 

Tax  titles,  see  Taxation,  {{  727-809. 

Particular  matteri  alfecting  title. 

See  Adverse  Possession ;    Dedication ;    Deeds ; 

Descent  and  Distribution ;  Mortgages. 
Estoppel  by  failure  to  assert  title,  see  Estoppel, . 

{  70. 
Sale  of  personal  property  in  general,  see  Sales. 
Sale  of   real   property   in  general,   see  Vendor 

and  Purchaser. 

PartUmUr  tpeoie*  of  property  or  right$. 
See  Bills  and  Notes,  ii  367,  467,  525. 

Title  necetiary  to  maintain  particular  aotion$. 
See  Ejectment,  i  9;   Quieting  Title,  |  10. 

Title*  of  particular  act»  or  prooeedingt. 
See  Statutes,  ft  109-123. 
Municipal  ordinances,  or  by-laws,  see  Mttuiciltal 
Corporations,  |  112. 

TOOLS. 

Liability  of  master  for  injuries  to  servant  from 
defects  in  or  failure  to  furnish  tools,  see  Mas- 
ter and  Servant,  K  101-111,  235. 
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TORTS. 

Ziia'biUUe$  of  particular  elaue*  of  percent. 

See  Carriers,  ff  105,  108-184,  159,  3iil-:''>V 
404-108;  Corporations,  ||  492-498;  Munici- 
pal Corporations,  |S  751-821;  Railroads,  f! 
282,  32T-851,  SW-im,  411-441 ;  Street  Rail- 
roads, H  81-118;   Towns,  {  45. 

Agents,  see  Principal  and  Agent,  {  161. 

Employers,  for  injuries  to  employfis,  see  Master 
and  Servant,  jji  00-297. 

BmploySs,  for  injuries  to  third  persona,  see  Mas- 
ter and  Servant,  {  304. 

Proprietors  or  managers  of  theaters  or  other 
places  of  public  amusement,  see  Theaters  and 
Shows,  f  6. 

Telegraph  or  telephone  compcmies,  see  Tele- 
graphs and  Telephones,  {§  15,  S4r-74. 

UahUit%e$  re*pecting  particular  speciei  of  prop- 
erty or  tnttrvmenialitiei. 
See  Explosives,  |  0;    Railroads,  Si  282,  327- 

Z51,  &0-898,  411-441 ;    Street  lUilroads,  U 

81-118;    Telegraphs  and  Telei^ones,  |{  16, 

34r-74. 
'Injuries  from  defects  or  obstructions  in  streets, 

see  Municipal  Corporations,  S!  763,  821. 
Streets  and  highways,  see   Highways,   |   187; 

Municipal  Corporations,  ff  763,  821. 
Tools,    machinery,    appliances,   and   places    for 

work,  see  Master  and  Servant,  {f  101-111. 

Particular  tort*. 

See  Assanlt  and  Battery,  |  38;  Conspiracy,  {{ 
8-21 ;  Forcible  Entry  and  Detainer,  iS  6-29 ; 
Fraud;  Ldbel  and  Slander;  Malidons  Pros- 
ecution ;    Nuisance ;    Trespass ;    Waste. 

Causing  death,  see  Death,  $1  19,  64. 

Civil  damages  from  sale  of  liquor,  see  Intoxi- 
cating Liquors,  ff  285,  312. 

Delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  |  105. 

Injuries  by  servants,  see  Master  and  Servant,  { 
304. 

Injuries  from  constmction  or  maintenance  of 
telegraph  or  telephone  line,  see  Telegraphs  and 
Telephones,  |  15. 

Injuries  from  defects  or  obstructions  in  high- 
ways, see  Highways,  |  187. 

Injuries  from  ilowage  of  lands,  see  Waters  and 
Water  Courses,  I  171. 

Injuries  from  negligence,  see  Ncjriigence. 

Injuries  from  negligence  or  de&ult  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  {{ 
34-74. 

Injuries  from  negligent  or  wrongful  use  of 
street,  see  Munidpal  Corporations,  i  706. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads,  »  282,  327-351,  360-398,  411-441. 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads,  ii  81-118. 

Injuries  to  passengers,  see  Carriers,  IS  316-321. 

Injuries  to  servants,  see  Master  and  Servant,  §| 
90-207. 

Loss  of  or  injury  to  goods  by  carrier,  see  Car- 
riers, I!  108-134,  159,  404-408. 

Obstruction  and  detention  of  waters  of  natural 
water  courses,  see  Waters  and  Water  Courses, 
II  55. 

OlMtruction  or  repulsion  of  flow  of  surface  wa- 
ters, see  Waters  and  Water  Courses,  |  118. 

Remediet  for  tori*. 

See  Damages;   Trespass,  H  26-50. 

Assignment  of  cause  of  action,  see  Assignments, 
§24. 

Joint  or  several  liability  for  trespass,  see  Tres- 
pass, {  30. 

{  7.  Certain  persons  who  visited  defendant 
to  remonstrate  to  him  concerning  his  abuse  of 
a  horse  held  not  to  be  guilty  of  any  unlawful 
assemblage  or  act,  and  hence  were  not  liable 
to  plaintiff  for  damages  on  account  of  illness 


£  reduced  by  fear  from  their  presence, — Beck  v. 
luera  (Iowa)  811. 

I  10.  One  preventing  sales  by  false  repre- 
sentations held  gnilty  of  an  unlawful  act— 
Dunshee  v.  Standard  Oil  Co.  (Iowa)  342. 

{  14.  In  an  action  on  a  note,  a  connterdaim 
setting  up  that  the  note  was  bought  and  the 
action  brought  thereon  for  the  purpose  of  op- 
pressing defendant  held  not  to  state  a  cause  of 
action.— Buck  v.  Latham  (Minn.)  27& 

I  26.  A  petition,  in  an  action  for  onlawfnl 
interference  with  trade,  held  sufficiently  broad 
to  justify  a  recovery  for  interference  with  ex- 
isting contracts.— Dunshee  t.  Standard  Oil  Co. 
(Iowa)  342. 

TOWNS. 

See  (bounties;  Municipal  Corporations;  Sdiools 
and  School  Districts,  H  39-^6. 

Highways,  see  Highways. 

Injuries  from  defects  or  obstructions  in  high- 
ways, see  Highways,  {  187. 

xiz.  ntoPEBTT,  oomnaAOTg.  akd 

TiTABTfiTTIES. 

I  45.  A  township  held  not  liable  for  any 
tort  of  its  highway  commissioner  in  directing 
plaintiff  to  work  certain  land  as  a  highway ;  so 
that  there  is  no  implied  obligation  of  the  town- 
ship to  reimburse  i^intiflt  for  the  consequence 
of  his  act.— Hoek  v.  Allendale  Tp.  (Mich.)  987. 


See  Townai 


TOWNSHIPS. 


TRADE. 


Combinations  in  restraint  of  trade,  see  Monopo- 
lies, 11  10-20. 

Contracts  in  restraint  of  trade,  see  Contract-^ 
i  117. 

Regulation  of  trade  as  denial  of  equal  protect 
tfon  of  laws,  see  Constitutional  Law,  {  240. 

Regulation  of  trade  as  deprivation  of  property 
without  due  process  of  law,  see  Constitutional 
Law,  1296. 

TRADE-MARKS  AND  TRADE-NAMES. 

X.  MABX8  AWP  HAMES  STJBJBCT8  OF 
OWmERSEOP. 

i  10.  The  name  "Finney's  Famoos  Odiestn** 
adopted  by  a  musical  organisation  is  the  prop- 
erty of  those  whose  services,  and  its  use  by 
othera  is  a  fraud  ui>on  the  public,  which  will  be 
enjoined. — Finney  Orchestra  t.  Finney's  Famous 
Orchestra  (Mich.)  198. 

IV.  mritHIGEMEWT  AHP  IJIfFAXK 
OOMFfiTZTXOX. 

(B)  'VTh.m.t  Ooaiyetltton  Valawfal. 

§  71.  Trade-names,  such  as  "Finney's  Famous 
Orchestra,"  as  applied  to  a  musical  organiza- 
tion, are  protected  on  the  ground  of  unfair 
competition. — Finney  Orchestra  t.  Finney's 
Famous  Orcbeatra  (Mich.)  19& 

TRADING  STAMPS. 

Stamp  enterprise  as  lottery,  see  LrOtteiies,  H 

TRAINS. 

See  Carriere;    Railroads. 

TRANSFER  OF  CAUSES. 

Change  of  venue,  see  Criminal  Law,  H  11!W 
145;    Venue,  |  72. 
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TRANSFERS. 

See  ABsignments ;  Deeda;  Sales;  Vendor  end 
Parcbaaei. 

Of  bills  or  notes,  see  Bills  and  Notes,  H  215, 
367. 

Of  exempt  property,  see  Homestead,  |{  IIO-ISS. 

Of  Insurance  policies,  see  Insurance,  {  212. 

Of  landlord's  reversion,  see  Landlord  and  Ten- 
ant, i  53. 

Of  mortgages  or  debts  secured  thereby,  see 
Mortgages,  if  244.  270. 

Of  personal  proper^  as  secoiity,  see  Chattel 
Mortgages. 

Of  real  property  as  secniity,  see  Mortgages. 

Of  shares  of  corporate  stock,  see  Corporations, 
I  123.  .  *- 

TRANSFER  TAX. 

See  Taxation,  H  856^886^. 

TRANSITORY  ACTIONS. 

See  Venue,  |  17. 

TRANSMISSION. 

Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  if  34-74. 

TRANSPORTATION. 

Of  animals,  see  Carriers,  f  230. 

Of  baggage  of  passenger,  see  Carriers,  ff  404- 

408. 
Of  goods,  see  Carriers,  f  f  18,  105-180. 
Of  passengers,  see  Carriers,  ff  217-408. 

TRAVELERS. 

On  highways,  Injuries  from  defects  or  obstruc- 
tions, see  Highways,  f  187. 

On  streets  in  general,  see  Municipal  Corpora- 
tions, f  706. 

On  streets,,  injuries  from  defects  or  obstructions, 
see  Municipal  Corporations,  ff  763-S21. 

TREES. 

Damages  for  destruction  of  shade  trees,  see 
Damages,  f  112. 

Destruction  of  fruit  trees  as  waste,  see  Waste, 
f  y. 

Liability  of  telephone  company  for  injuries  to 
trees  along  streets,  see  Telegraphs  and  Tele- 
phones, ff  10,  16,  2a 

TRESPASS. 

Action  for  lliandonment  of  condemnation  pro- 
ceedings, aw  Eminent  Domain,  f  246. 
Indemnity  to  trespasser,  see  Indemnity,  f  6. 
Injuries  to  trespassers,  see  Railroads,  f  282. 
To  the  person,  see  Assault  and  Battery. 

X.  ACTS  CONSTITTTTINO  TBESFASfl 
AKD  LIABIIiITT  THEBEFOBw 

f  10.  Where  a  city  conveyed  real  property  to 
plaintiff,  it  was  not  a  trespasser  In  continuing 
in  possession  thereof,  prior  to  a  refusal  to  de- 
liver possessim  on  demand.— Munkwits  Realty 
&  Investment  Co.  v.  City  of  Milwaukee  (Wis.) 
542. 

II.  A0TIOM8. 

Conclusiveness  of  judgment,  see  Judgment,  f 
747. 

(A)  Rlsht  of  AetloB  aad  De<e>s«s. 

f  25.  Certain  persons  who  visited  defendant 
to  remonstrate  to  him  concerning  his  abuse  of 
a  horse  held  not  to  have  committed  a  trespass. 
— Beck  V.  Luers  (Iowa)  811. 


i  30.  Defendant  held  not  liable  as  having 
aided  and  abetted  another  in  committing  a  tres- 
pass on  plaintiff's  land  in  cutting  trees. — Oerbig 
T.  Bell  (WU.)  871. 

f  30.  The  owner  of  land  on  which  timber 
was  sold,  and  other  adjoining  owners  who  paid 
part  of  the  expense  of  running  a  survey  to  de- 
termine the  true  boondaries  of  their  land  as 
well  as  to  enable  the  purchaser  of  the  timber 
to  cut  it,  would  not  necessarily  be  liable  for 
the  trespasses  of  the  purchaser  of  the  timber, 
even  though  his  purpose  was  unlawful. — Oer- 
big V.  Bell  (Wis.)  §71. 

f  30.  In  an  action  against  defendant  for 
damages  caused  by  trespasses  npon  plaintiff's 
land  in  cutting  timber,  by  one  to  whom  defend- 
ant sold  timber  on  his  own  land,  defendant 
held  not  to  have  aided  or  abetted   such  tres- 

ftasses  by  introducing  evidence  to  locate  the 
ine  between   his  and   plaintiff's  land. — Gerbig 
v..  Bell  (Wis.)  871. 

f  SO.  One  conveying  timber  on  his  land 
would  be  liable  for  trespasses  committed  by  the 
purchaser  on  adjoining  land  in  cuttting  the 
timl)er  conveyed,  only  if  he  aided  or  atwtted  in 
committing  such  trespasses. — Gerbig  t.  Bell 
(Wis.)  871. 

(O)  BTldenec. 

f  44.  Borden  of  proof  held  on  defendant  in 
trespass  for  the  removal  of  a  fence.— Danielson 
V.  Kyllonen  (Minn.)  404. 

TRESPASS  TO  TRY  TITLE. 

See  Eljectment ;  Forcible  Entry  and  Detainer. 
Conformity  of  judgment  to  verdict,  see  Judg> 
ment,  f  266. 

TRIAL 

Of  challenge  to  jurors  for  cause,  see  Jury,  | 

133. 
Witnesses,  see  Witnesses. 

Proeeedingt  incident  to  ttlalt. 

See  Continuance ;    New  Trial. 

Assessment  of  damages,  see  Damages,  ff  215, 
217. 

Competency  of  and  challenge  to  jurors,  see  Jury, 
f§  92-1^. 

Entry  of  judgment  after  trial  of  issues,  see 
Jnd^ent,  ff  210,  266. 

Ezammation  of  witnesses,  see  Witnesses,  ff 
236-287. 

Impaneling  jury,  see  Jury,  fi  149. 

Place  of  trial,  see  Venue. 

Right  to  trial  by  jury,  see  Jury,  ff  21-29. 

Summoning,  attendance,  discharge  and  compen- 
sation of  jnry.  see  Jury,  f  68. 

Trial  of  actiont  by  or  againtt  particular  tlat»«» 

of  person*. 
See  Carriers,  f  f  230,  321,  347.  406;  Master  and 
Servant,  ff  284-2Q7;  Street  Railroads,  ff  llV. 


Insurance,  ff  668,  668, 


iia 

Insurance  companies,  i 
825. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  ff  73,  74,  20. 

Trial  of  particular  civil  actiont  or  proceeding*. 

Bee  Ubel  and  Slander,  f  124 ;  Replevin,  ff  85. 
88. 

Contempt  proceedings,  see  Contempt,  f  61. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
f  447. 

For  conspiracy,  see  0>n8|>iracy,  f  21. 

For  delay  in  transportation  or  delivery  of  liva 
stock,  see  Carriers,  I  230. 

For  fraud,  see  Fraud,  |  65. 

For  injuries  from  defects  or  obstructions  la 
streets,  see  Municipal  Corporations,  f  821. 

For  Injnries  from  flowage,  see  Waters  and  Wa- 
ter Oooises,  f  179. 
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Tor  injaries  from  negligence,  see  Negligence,  H 

136,  139. 
For  in^uriea  from  negligence  or  defanlt  in  trans- 

misMon  or  delivery  <d  telegraph  or  telephone 

message,   see  XelegraphB  and  Telephones,  H 

73,  74. 
For  injariea  from  negligent  or  wrongful  use  of 

street,  see  Municipal  Corporations,  §  706. 
For  injuries  from  obstruction  of  surface  waters, 

see  Waters  and  Water  Courses,  i  126. 
For  Injuries  to  passengers,  see  Carriers,  S|  321, 

347. 
For  loss  of  baggage,  see  Carriers,  g  408. 
For  price  or  yalue  of  goods  sold,  see  Sales,  { 

363. 
On  insurance  policies,  see  Insurance,  {  825. 
On  subscription  to  corporate  stock,  see  Corpora- 
tions, i  90. 
Probate  proceedings  and  actions  relating  to  wills 

or  probate,  see  Wills,  {{  324-334. 
To  recover  damages  from  change  in  grade  of 

street,  see  Municipal  Corporations,  S  404.- 

Trial  of  criminal  proteoutiont. 
See  Criminal  Law,  §S  622-895:   Embezzlement, 
{  48;    Homicide,  §§  276-294. 

I.   NOTICE  OF  TIUAX  AND  PBZOJMI- 
NART  PROOEZa>INOS. 

In  criminal  prosecutions,  see  Criminal  Law,  ii 
622-628. 

m.  ootrzisE  and  oonduct  of 

TRIAL  IN   OEN£BAIh 

In  crinnnal  prosecutions,  see  Criminal  Law,  | 
649. 

g  26.  After  a  federal  District  Court  bad  ad- 
judged that  a  case  was  not  removable  to  the 
federal  court  and  remanded  it,  defendant  was 
not  entitled  to  a  second  order  of  removal,  and 
hence  could  not  claim  a  postponement  of  trial 
in  order  to  petition  therefor. — Delashmutt  t. 
Chicago,  B.  &  Q.  R.  Co.  (Iowa)  369. 

IV.  RECEPTION   OF   EVIDENCE. 

Examination   of   witnesses,   see    Witnesses,    S§ 

236-287. 
In  criminal  prosecutions,  see  Criminal  Law,  il 

662-678. 

(A)  Introdnetlon,  Offer,  aad  Admlsaloa  of 
STldence  in  General. 

i  44.  In  trespass  for  removing  a  fence,  the 
dismissal  of  the  action  at  the  close  of  plaintiff's 
case  held  error. — Danielson  v.  Kyllouen  (Minn.) 
404. 

I  53.  Evidence  introduced  without  restriction 
is   available  on  any   issue   which   it  tends    to 

Srove,    and   which    is    within    the   pleadings. — 
[alkowski  t.  Olfs  (Mich.)  199. 

(B)  Order  of  Proof,  Rebnttnl,  and  Re- 
o^enlns  Caae. 

§  59.  Where  counsel,  through  some  inad- 
vertence, failed  to  prove  some  vital  fact  at  the 
proper  time,  it  is  within  the  discretion  of  the 
court  to  allow  such  proof  to  be  introduced  out 
of  its  order. — Siemers  v.  Meeme  Mut  Home  Pro- 
tection Ins.  Co.  (Wis.)  669. 

(C^  Objection*,  Motions  to  Btrllce  Oat,  and 
Kxceptloas. 

In  criminal  prosecutions,  see  Criminal  Law,  fg 
696,  698. 

{  83.  In  view  of  the  objection  to  evidenoe, 
admission  thereof  held  not  error.— Hoek  t. 
Allendale  Tp.  (Mich.)  987. 

g  105.  An  entry  in  the  book  of  a  party  kept 
for  that  purpose,  made  in  the  presence  of  the 
adverse  party  and  read  over  and  assented  to  by 
him,  held  admissible  in  evidence  against  him. — 
Tuffree  v.  Saint  (Iowa)  373. 


V.  AROU3CBNTS  AND  OOND1TOT  OF 

COUNSEIk 

In  criminal  prosecutions,  see  Criminal  Law,  f| 

720-730. 
Review  of  proceedings  as  dependoit  on  pieju- 

dicial  nature  of  error,  see  Appeal  and  SJrror, 

g  1060. 

g  125.  In  an  action  for  injuries  to  a  pedes- 
trian on  a  defective  street,  certain  argument  of 
plaintiff's  counsel  held  prejudicial. — Uo^es  v. 
City  of  Detroit  (Mich.)  214. 

VI.  TAXING   CASE   OR  QUESTION 

FROM  JURY. 

In  criminal  prosecutions,  see  Criminal  Law,  {g 

740-761. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  g  927. 
Beview  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  |  1062. 
Beview  of  rulings  as  dependent  on  presentation 

of  question  in  lower  court,  see  Appeal  and 

Error,  g  195. 
Review  of  rulings  involving  questions  of  fact; 

see  Appeal  and  Error,  g  997. 

(A)   a,Bestlons  of  Law  or  of  Faet  la  Gen- 
eral. 

At  to  particular  facta,  itruei,  or  tuhjecti. 

Assignment  of  claim,  see  Assignments,  g  138. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  g  288. 

Construction  of  contract,  see  Contracts,  g  176. 

Construction  of  contract  of  sale,  see  Sales,  g  Si 

Contributory  negligence  of  passenger,  see  Car- 
riers   g  347. 

Contributory  negligence  of  person  injured  on 
street,  see  Municipal  Corporations,  ||  706. 

Contributory  negligence  of  servant  injured,  Eee 
Master  and  Servant,  g  289. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  g  287. 

Misrepresentation  by  applicant  for  insurance, 
see  Insutance,  g  825. 

Negligence  in  signing  release,  see  Release,  g  58. 

Negligence  of  carrier,  see  Carriers,  g  406. 

Negligence  of  master  causing  injury  t»  serv- 
ant, see  Master  and  Servant  g  286. 

Negligent  use  of  street,  see  Municipal  Corpora- 
tions,  g  706. 

Notice  of  calls  on  subscription  to  corporate 
stock,  see  Corporations,  g  90. 

In  particular  ctvtl  actiont  or  proeeedinft. 

See  Replevin,  g  88. 

For  conspiracy,  see  Conspiracy,  g  21. 

For  delay  in  -  transportation  or  delivery  of  live 
stock,  see  Carriers,  g  230. 

For  injuries  at  railroad  ooasiags,  see  Rail- 
roads, g  350.  "W 

For  injuries  from  defects  or  Mstmctions  io 
street,  see  Municipal  Oarporationa,  g  821. 

For  injuries  from  negligence,  see  Negligeoce, 
g  136. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  g  T3. 

For  injuries  from  obstruction  of  surface  wa- 
ters, see  Waters  and  Water  0>urses,  |  126. 

For  injuries  to  passengers,  see  Carriers,  gg  330, 
347. 

For  injuries  to  persons  on. or  near  street  rail- 
road trades,  see  Street  Railroads,  g  117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, gg  284-289. 

For  injuries  to  trees  by  telephone  company, 
see  Telegraphs  and  Telephones,  g  2(k 

For  loss  of  baggage,  see  Carriers,  g  408. 

For  price  or  value  of  goods  sold,  see  Sales,  | 
363. 

On  insurance  policies,  see  Inauranoe,  |g  668, 
825. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  g  324. 
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I  136.  The  qaestion  of  waiver  ia  one  of  fact 
for  the  jury.— Cnrrie  t.  Continental  Casualty  Co. 
(Iowa)  164. 

i  189.  Where  the  facts  are  disputed  or  snch 
that  different  minds  might  draw  different  con- 
clusions, such  issue  must  be  submitted  to  the 
jury.— Etircher  y.  Modem  Brotherhood  of  Amer^ 
lea  (S.  D.)  583. 

I  140.  Directing  verdict  on  the  gronnd  that 
a  witness  is  shown  to  be  of  so  defective  memory 
and  so  untruthful  that  his  testimony  is  un- 
worthy of  belief  held  error.— fiichards  v.  Watts 
(Iowa)   701. 

S  140.  It  is  the  jury's  province  to  determine 
the  credibility  of  witnesses.— Spray  v.  Ayotte 
(Mich.)  630. 

I  141.  In  an  action  for  -the  price  of  goods,  in 
which  defendant  counterclaimed  for  delay  in  de- 
livery, held  error,  under  the  evidence,  to  submit 
to  the  jury  the  question  of  tiie  cancellation  by 
defendant  of  his  orders  for  the  goods. — ^Morgan 
&  Wright  T.  Sutlive  Bros.  (Iowa)  175. 

S  141.  Where  only  one  finding  was  possible 
nnder  the  evidence  on  a  question  of  fact,  the 
question  should  be  submitted  to  the  junr. — Mor> 
gan  &  Wright  v.  Sutlive  Bros.  (Iowa)  175. 

{  141.  Where  material  allegations  of  the 
petition  are  put  in  issue  by  the  answer,  the 
mere  fact  that  plaintiff  alone  testified  in  re- 
lation thereto  and  was  not'  contradicted  held 
not  as  a  matter  of  law  to  entitle  him  to  have 
his  evidence  deemed  conclusive. — Meardon  v. 
Iowa  City  (Iowa)  939. 

I  143.  Where  there  is  much  dispute  in  tes- 
timony as  to  material  facts,  the  court  ta  justified 
in  submitting  the  same  to  the  jury  by  proper  in- 
structions.—Dn  Bois  ▼.  Lutbmer  (Iowa)  147. 

(D)  Direction  o<  Verdict. 

In  criminal  prosecutions,  see  Criminal. Law,  | 

753. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  E}rror,  S  927. 
Review  of  rulings  involving  questions  of  fact, 

see  Appeal  and  Error,  g  997. 

f  168.  Where  a  party  to  an  action  failed  to 
adduce  evidence  to  sustain  bis  contention  on 
an  issue  when  the  burden  of  proof  was  upon 
him,  a  verdict  was  properly  directed  against 
him.— Doty   v.    Braska    (Iowa)    1108. 

vn.  nrsTBVCTioHS  to  jttbt. 

In  criminal  prosecutions,  see  Criminal  Law,  if 
772-823,  825,  829. 

Beview  as  dependent  onprejndicial  nature  of  ei^ 
ror,  see  Appeal  and  Error,  §  1004. 

Beview  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  ({ 
215,  216. 

Beview  as  dependent  on  specification  in  as- 
signment of  errors,  see  Appeal  and  Error,  I 
739. 

Beview  as  dependent  on  taking  of  exceptions  in 
lower  court,  see  Appeal  and  Error,  i  203. 

At  to  particular  iisuei  or  iubjectt. 
Contributory  negligence  of  servant  injured,  see 

Master  and  Servant,  i  296. 
Damages,  see  Damages,  §S  215^  217. 
Fraud,  see  Frauds,  g  65. 
Incompetency  or  negligence  of  fellow  servant, 

see  Master  and  Servant,  {  294. 

In  particular  civil  actions  or  proceedinge. 
See  libel  and  Slander,  {  124. 
Assessment  of  damages,  see  Damages,  §g  215, 

217. 
For  conspiracy,  see  Conspiracy,  {  21. 
For  delay  in  transportation  or  delivery  of  live 

stock,  see  Carriers,  I  230. 
For  fraud,  see  £Yaud,  $  65. 


For  injuries  at  railroad  crossings,  see  Rail- 
roads, {  351. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  g  179. 

For  injuries  from  negligence,  see  Negligence,  g 
139. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
messages,  see  Telegraphs  and  Telephones,  g 
74. 

For  injuries  from  obstruction  of  surface  waters, 
see  Waters  and  Water  Courses,  g  126. 

For  injuries  to  passengers,  see  Carriers,  g  321. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  g  118. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, g§  291-296. 

On  insurance  policies,  see  Insurance,  g  669. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  gg  329.  330. 

To  recover  damages  from  change  in  grade  of 
street,  see  Municipal  Corporations,  g  404, 

(A)  ProTlacc  o<  Coart  and  Jnrr  in  Gen- 
eral. 

In  criminal  prosecutions,  see  Criminal  Law,  g 
761. 

g  186.  An  Instruction  submitting  the  ques- 
tion of  contributory  negligence  in  being  struck 
by  a  street  car  held  not  to  invade  the  province 
of  the  jury.— Dow  v.  Des  Moines  City  By.  Co. 
(Iowa)  918. 

g  191.  A  requested  instruction  stating  that 
plaintiff  looked  from  a  certain  point,  when  the 
evidence  as  to  that  was  conflicun^AeM  objec- 
tionable.—Case  V.  (Chicago  (Sreat  Western  By. 
Co.  aowa)  1037. 

(O  Form,  ReanlatteS)  nnd  SnfllcleneT. 

g  223.  An  oral  instruction  should  be  given 
only  where  the  parties  voluntarily  assent  there- 
to.—Forsien  V.  Hurd  (N.  D.)  224. 

g  233.  A  charge,  containing  no  exposition  of 
the  principles  on  which  the  liability  of  a  party 
depends  and  makes  the  law  of  the  case  depend- 
ent on  the  evidence,  held  insufficient. — Forszen 
V.  Hurd  (N.  D.)  224. 

g  233.  An  instruction  as  to  what  was  neces- 
sary to  make  out  a  defense  held,  in  view  of 
statement  to  jury,  not  objectionable  because 
omitting  to  do  so  in  alternative  form. — Cole  y. 
CUne  (Iowa)  330. 

g  234.  The  recital  in  a  charge  of  certain  un- 
disputed facts,  while  omitting  others  bearing  on 
the  same  point,  held  not  prejudicial. — Pilkins  v. 
Hans  (Neb.)  864. 

g  240.    A   requested   instruction   held   objec- 
tionable as  being  argumentative. — Case  v.  Chi-  . 
cago  Great  Western  Ky.  Co.  (Iowa)  1037. 

g  244.  An  instruction  submitting  the  ques- 
tion of  contributory  negligence  in  being  struck 
bv  a  street  car  held  not  to  single  out  facts  in 
plaintiff's  favor.— Dow  y.  Des  Moines  City  By. 
Co.  (Iowa)  918. 

g  244.  A  requested  instruction  held  objec- 
tionable as  singling  out  evidence. — Case  v.  Chi- 
cago Great  Western  By.  Co.  (Iowa)  1037. 

(D)  ApplIenblUtT  to   Plendlns*   nnd   KtI- 
dence. 

{  251.  An  instruction  in  a  servant's  injury 
action  which  authorizes  a  verdict  for  plaintiff 
without  respect  to  whether  the  negligence  prov- 
ed was  alleged  in  the  petition  was  erroneous. 
— Ashcraft  v.  Davenport  Locomotive  Woiks 
(Iowa)  1111. 

I  252.  Failure  to  instruct  on  a  plea  of  fraud 
Aeid  not  error  where  there  was  not  sufficient 
evidence  to  support  a  finding  of  fraud. — ^Hou- 
lette  &  Miller  v.  Amtz  (Iowa)  796. 

g  252.  Submitting  several  grounds  of  negli- 
gence  where  there   is   evidence   authorizing   it 
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M  to  only  part  of  them  held  prejudidal  error. 
— Bntler  y.  Globe  Flumbins  &  Heating  Co. 
(Iowa)  864.  .  -. 

i  252.  In  an  action  against  a  railroad  com- 
pany for  the  value  of  the  contents  of  a  suit  case 
that  had  been  checked  in  the  parcel  room,  a 
charge  held  properly  refused.— Fraam  t.  Grand 
Rapids  &  I.  Ry.  Co.  (Mich.)  851. 

i  252.  Instructions  not  applicable  to  the  evi- 
dence  should  not  be  given,  although  they  may 
state  correct  abstract  principles. — Wallenburg  v. 
Missouri  Pac.  Ry.  Co.  (Neb.)  289. 

I  2S2.  In  a  conversion  case,  a  charge  held 
not  erroneous.— Casey  v.  First  Mat.  Bank  of 
Nome  (N.  D.)  1011. 

f  253.  Refusal  of  an  instruction  in  a  suit 
against  a  railway  company  for  flooding  land 
held  properly  refused. — Hastings  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Iowa)  786. 

(B)  Rcfinesta  or  Prayers. 

In  criminal  proeecntions,  see  Criminal  Law,  || 
825,   829. 

Review  of  fallare  to  give  instructions  as  de- 
pendent on  request  in  lower  court,  see  Ap- 
peal and  E>rror,  {  216. 

S  256.  One  desiring  more  explicit  instmc- 
tions  than  those  given  must  request  them. — 
Spray  v.  Ayotte  (Mich.)  630. 

S  256.  In  a  conversion  case,  a  charge  held 
correct  in  the  absence  of  a  request  for  a  more 
specific  instmction.— Casey  v.  First  Nat.  Bank 
of  Nome  (N.  D.)  1011. 

{  260.  Giving  instructions  other  than  one 
asked,  but  to  the  same  effect,  held  sufficient. — 
Dow  T.  Des  Moines  City  Ry.  Co.  (Iowa)  018. 

f  260.  Refusing  requested  instructions  cover- 
ed by  the  court's  charge  held  not  error. — Case  v. 
Chicago  Great  Western  Ry.  Co.  (Iowa)  1037. 

OP)  Objectloms  «nd  Bxeeptlons. 

Necessity  of  exception  for  purpose  of  review, 

see  Appeal  and  Error,  i  263. 
Necessity  of  objection  or  request  for  purpose  of 

review,  see  Appeal  and  Error,  U  215,  216. 

(6)  CoBBtractlon  and  Operstlon. 

In  criminal  prosecutions,  see  Criminal  Law,  § 

{  296.  An  instmction  as  to  the  measure  of 
damages  held  not  error,  as  assuming  plaintiff's 
right  to  recover.— Tretter  v.  Chicago  Great 
Western  Ry.  Co.  (Iowa)  339. 

Vm.  CVBTOpT.  CONDUCT,  AND   DE- 
UBEXATION8   OF   jifRT. 

Disqnalification  or  miscondnct  of  or  .affecting 
jury,  ground  for  new  trial,  see  New  Trial,  i| 
44,  66. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
854,  856. 

IX  ITEKDIOT. 

Conformity  of  judgment  to  verdict  and  findings, 

see  Jud^ent,  f  256. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  {  930. 
Review  of  snffi<dency  of  evidence,  see  Appeal 

and  Error,  |{  999-1005. 
Setting  aside  verdict,  see  New  Trial. 
Verdict  contrary  to  law  or  evidence,  ground  for 

new  trial,  we  New  Trial,  |  76. 

(A)  General  Terdlet. 

Presumptions  on  appeal,  see  Appeal  and  Error, 
{  930. 

I  837.  In  an  action  for  the  price  of  goods,  in 
which  defendant  eounterclaimed  for  delay  in 
delivery,  a  verdict  for  defendant  on  his  counter- 


claim held  to  conflict  with  an  instmction.— Mot^ 
gan  &  Wright  v.  Sutlive  Bros.  (Iowa)  175. 

{  S40.  The  court  held  not  authorised  to  cor- 
rect a  verdict  for  plaintiff  for  a  less  sum  than 
the  sum  authorised  by  instractions,  but  cooM 
only  set  aside  the  verdict  subject  to  the  con- 
dition that  defendant  submit  to  the  larger  ver- 
dict or  to  a  new  trial.— Renber  t.  Negles  (Iowa) 
866. 

{  845.  General  objections  to  questions  and 
to  a  verdict  that  fail  to  point  out  the  specific 
grounds  of  the  objection  are  insufficient.— F. 
Mayer  Boot  &  Shoe  Co.  t.  Ferguson  (N.  D.) 
110. 

S  845.  An  objection  to  a  verdict  containing 
a  certain  finding  held  too  late. — F.  Mayer  Boot 
&  Shoe  Co.  V.  Ferguson  (N.  D.)  110. 

<B)  Special  I>terroKat«rlea  aad  FtBdlBsa. 

Harmless  error  in  submission  of,  or  refusal  to 
submit,  special  interrogatories,  see  Appeal  and 
Error.  |  1062. 

In  action  for  injuries  to  servant,  see  Master 
and  Servant,  i  297. 

i  359.  Where  special  findings  can  be  recon- 
ciled with  the  general  verdict  and  the  relevant 
evidence,  the  verdict  will  control.— Wallenbuig 
V.  Missouri  Pac.  Ry.  Co.  (Neb.)  289. 

X.  TBIAI.  BT   COUHT. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  {  931. 

(B)  FlndlaKS  of  F>act  and  CoBClaatowi 
of  I.avr. 

i  396.  Findings  by  the  court  as  to  the  ulti- 
mate facts  are  sufficient,  and  are  not  required 
as  to  those  facts  which  are  evidentiary. — Smith 
V.  Cleaver  (S.  D.)  588. 

S  404.  Findings  of  trial  court  held  to  nec- 
essarily imply  that  a  deed  was  not  obtained 
throngn  fraud.— MUnch  t.  Miinch  (Iowa)  937. 

XI.  WAI-VER  AND  OORBECTION  OF 
IRBEGTTI.ABITXES  AND  EBBORS. 

Error  waived  In  appellate  court,  see  Appeal  and 
Error,  f  1078. 

Review  in  appellate  court  as  dependent  on  prej- 
udicial nature  of  error,  see  Appeal  and  Error, 
§i  1026-1064. 

Review  in  appellate  court  as  dependent  on  pres- 
entation of  questions  in  lower  court,  see  Ap- 
peal and   Eirror,  {  169. 

§  423.  Defendant  htM  not  to  have  waived 
objection  to  raling  allowing  submission  of  ques- 
tion of  reformation  of  instrument,  by  address- 
ing jury  on  the  question.— SUba  t.  Gostiii 
(Mich.)  464. 


TRIBUNALS. 


See  Courts. 


TROVER  AND  CONVERSION. 

See  ESmbezzlement;    Larceny. 

TRUST  DEEDS. 

See  Chattd  Mortgages;  MortgaccB> 

TRUSTEES. 

See  Tmsts. 

Necessity   for  administration  of  dtarity,  m* 
Charities,  i  18. 

TRUST  FUNDS. 

Estoppel  to  claim,  see  Estoppel,  f  70. 
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TRUSTS. 

Charitable  trusts,  see  Charities. 

Combinations  to  monopolize  trade,  see  Monop- 
olies, ii  10-20. 

Bxistence  of  trust  as  affecting  limitation  of  ac- 
tions, see  limitation  of  Actions,  g  103. 

Particular  fidudary  relations,  see  Brokers ;  Ex- 
ecutors and  Administrators;  Guardian  and 
Ward;    Principal  and  Agent. 

Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

I.  OBEATION,   EXISTENCE,   AND  VA- 
IXDITT. 

Beatriction  on  creation  of  perpetuities,  see  Per- 
petuities. 

(A)  BxprcBS  Traats. 

I  21.  In  the  creation  of  a  pdvate  testa- 
mentarv  tmst,  statutory  certainty  is  required. — 
In  re  Kavanaugb's  Estate  (Wis.)  972. 

(B)  Renltlns  Trusts. 

{  89.  Where  the  legal  title  of  property  is 
shown  to  be  in  a  person,  it  requires  a  clear  and 
satisfactory  showing  to  justify  the  court  in  de- 
creeing it  to  be  held  by  such  person  as  a  trus- 
tee in  a  resulting  trust.— Liilie  t.  Owen  (Iowa) 
18S. 

{  89.  In  partition  in  which  complainant  had 
the  legal  title  to  the  property  and  claimed  to 
own  one  half  absolutely  and  the  other  half  in 
trust,  evidence  held  insufficient  to  sustain  de- 
fendant's contention  tliat  complainant  held  all 
the  property  as  trustee  in  a  resulting  trust.— 
Ullie  T.  Owen  (Iowa)  18a 

n.  CONaTBUCTION    AND    OPEBA- 
TION. 

Charitable  trusts,  see  Charities,  i  88. 

XV.  IKANAOEMENT    AND    DI8POSAI. 
OF  TB1T8T  PKOPEBTY. 

I  198.  Where  a  trustee  becomes  the  pur- 
chaser at  his  own  sale  of  the  trust  property, 
equity  will,  at  the  request  of  the  cestui  que 
trust,  set  the  sale  ande.— Linsley  v.  Strang 
(Iowa)  941. 

f  198.  A  trustee  suing  for  the  partition  of 
real  estate  devised  him  In  tmst  held  not  en- 
titled to  purchase  the  property  at  the  referee's 
•ale.— Linsley  t.  Strang  (Iowa)  941. 

{  231.  A  trustee  must  act  with  the  utmost 
tood  faith  for  the  benefit  of  the  beneficiary, 
and  may  not  manage  the  trust  or  deal  wiui 
the  trust  estate  so  as  to  gain  any  advantage 
for  himself.— Liinsl^  T.  Strang  (Iowa)  941. 

VXX.  ESTABXJSHMENT  AND  EN. 
FOBOEMENT  OF  TBUST. 

(O  Aetioaa. 

Computation  of  period  of  limitation  as  affected 
■)y  existence  of  trust  :'  "  -.    .. 

ion  of  Actions  {  103. 


by'exlstence  ol  trust  In  general,  see  Limita- 
tfo      ~ 


TUTORS. 

fiee  Ouardlan  and  Ward. 

ULTRA  VIRES. 

Eiffect  of  ultra  vires  acts  and  contracts  of  cor- 
porations in  general,  see  Corporations,  Jf  374, 


UNDERWRITERS. 


See  Insurance. 


UNDIVIDED  INTEREST. 

Replevin   of  jwrsonal  property,   see   Replevin, 

UNDUE  INFLUENCE. 

Affecting  validity  of  will,  see  Wills,  {i  163-106. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  {  71. 

UNIFORMITY. 

Constitutional  requirement  as  to  equality  and 
uniformity  of  taxation,  see  Taxation,  i  42. 

UNITED  STATES. 

Power  to  regulate  commerce,  see  Commerce,  gf 

S-10. 
Public  lands,  see  Public  Lands,  §i  35-92. 

I.  OOVEBNMENT  AND  OFFIOEBS. 

Nominations  for  congress  by  primary  election, 
see  Elections,  |  126. 

UNLAWFUL  DETAINER. 

See  Forcible  Bntiy  and  Detainer. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

I  1.  A  cit^  continuing  in  possession  of  land 
after  conveving  it,  no  demand  having  been  made 
for  possesenon  by  the  grantee,  is  under  no  im- 
plied agreement,  and  Is  not  liable  to  the  grantee 
for  the  Dse  of  the  property  as  on  contract. — 
Mnnkwltz  Realty  &  Investment  Co.  t.  City  of 
MUwaukee  (Wis.)  642. 

USER. 

Establishment  of  highways,  see  Highways,  || 
1-12. 

USURY. 

X.  VBUBIOVB  CONTRAOTt  AND 
TBANBACTIONB. 

(B)  Rlchta  ud  Remedies  of  Parties. 

f  118.  In  action  to  recover  a  I>onus  as  usatt- 
ously  exacted  for  money  loaned,  intent  to  evade 
the  statute  held  presumed  under  the  evidence. 
—Nelson  t.  Satre  (Minn.)  399. 

I  117.  Evidence  held  sufficient  to  sustain 
the  verdict  in  an  action  for  recovery  of  usury 
paid.— Kelson  v.  Satre  (Minn.)  389. 

VACATION. 

Of  highways,  see  Highways,  f  76. 

Of  partioular  aott,  inttrumenti,  or  proeeeding$. 

Assessment  for  public  improvement,  see  Munici- 
pal Corporations,  i  613. 

Judgment  after  trial  of  issues  In  general,  see 
Judgment,  {  342. 

Judgment  by  default,  see  Judgment,  |{  138, 163. 

Settlement  to  permit  enforcement  of  attorney's 
lien,  see  Attorney  and  Client,  {  190. 

Verdict,  see  New  Trial. 

Proceedingi  during  vacation  of  court*. 
Confirmation  of  sale  of  property  in  administra- 
tion proceedings,  see  Executors  and  Adminis- 
trators, I  375. 
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VALUE. 

CondnslTeneM  of  evidence  of  yalne,  see  Bri- 
dence,  {  801. 

Of  property,  relevancy  of  evidence,  see  Evi- 
dence, I  lis. 

Opinion  evidence,  see  Evidence,  {  488. 

VARIANCE. 

Between  Judgment  and  process,  pleadings, 
proofs,  verdict,  or  findings,  see  Judgment,  f 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property,  {  8. 

Compensation  of  broker  procuring  conveyance, 
see  Brokers,  fi  45-67. 

Proceeds  of  Htle  as  real  property  affecting  Ju- 
risdiction of  court,  see  Courts,  |  18. 

Retention  of  possession  by  vendor  as  trespass, 
see  Trespass,  {  10. 

Bight  of  easement  as  against  purchaser  of  serv- 
ient tenement,  see  Basements,  {  22. 

Specific  performance  of  contract  see  Specific 
Performance. 

Validity  of  sales  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances. 

Salea  it  or  to  particular  cImsm  of  penon*. 

See  Executors  and  Administrators,  ||  319,  375; 
Guardian  and  Ward,  g  108. 

Landlord  to  third  person,  see  Landlord  and  Ten- 
ant, i  53. 

Mortgagees  or  trustees  under  power  in  mort- 
gage, see  Mortgages,  I  366. 

Trustees,  see  Trusts,  f  198. 

Sale*  of  partioular  t^eciet  of,  or  tttattt  or  ht- 
teretta  in,  property. 

See  Homestead,  {  128;  Mines  and  Minerals,  | 
65. 

Landlord's  reversion,  see  Landlord  and  Tenant, 
I  58. 

Mortgaged  property,  see  Mortgages,  {{  366, 834- 
553. 

Personal  property  in  general,  see  Sales. 

Property  of  decedent,  see  Executors  and  Admin- 
istrators, If  319,  875. 

Property  of  Infant,  see  Guardian  and  Ward,  I 
108 

Trust  property,  see  Trusts,  {  198. 

Sale*  o»  /wdtctol  or  other  proceeding*.. 
By  executors  or  administrators,  see  Executors 

and  Administrators,  {g  319,  375. 
By  guardians,  see  Guardian  and  Ward,  |  108. 
t^recloBure   of  mortgages,    see    Mortgages,   {§ 

634-553. 
Tax  sales,  see  Taxation,  {g  668-690. 

I.  BEQPIglTEg  AHP  VAUSITT  OF 
OONTBAOT. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  f§  72,  79. 

Assignability  of  right  of  action  for  fraudulent 
representations,  see  Assignments,  g  27 

Option  as  property  subject  to  descent  or  dis- 
tribution, see  Descent  and  Distribution,  |  8. 

g  44.  A  receipt  httd  evidence  not  only  of 
receipt  of  money,  but  of  a  contract  of  sale. — 
Skiba  T.  Gnstin  (Mich.)  464. 

H.  COHBTBUOTIOir    AMD    OPESA- 
TION  OF  COKTRAOT. 

I  77.  Contract  for  the  purchase  of  property 
construed,  and  interest  on  a  part  of  the  price 
held  payable  as  stated.— Welltng  v.  Strickland 
(Mich.)  471. 

I  79.  An  interest  in  land  depending  on  a 
condition  precedent  does  not  vest  until  the  con- 
dition is  performed,  though  it  becomes  for  any 


reason   impossible  ot  performance.— Hobart  r. 
Kehoe  (Minn.)  66. 

m.  MODXFZOATimrOR   BBSOIMXOa 
OF  OOHTBAOT. 

(A)  By  A»»»»«»«»t  •(  P»rtlea. 

g  86.  A  omitract  for  the  sale  <d  land  may  be 
waived  by  abandonment  of  the  land  and  oi  tiie 
contract  by  the  pundiaser,  and  his  rights  there- 
under thereby  extinguished.— Ottow  v.  Fliese 
(N.  D.)  503. 

(B)  Resolaalon  by  Vendor. 

Application  of  general  statutes  of  limitatioiM, 
see  Limitation  of  Actions,  g  167. 

I  96.  Where  notice  of  forfeiture  and  to  va- 
cate were  expressly  waived  by  the  vendee  in  « 
contract  of  purcbaiBe,  the  fact  that  written  no- 
tice of  forfeiture  only  specified  certain  groonds 
of  forfeiture  would  not  operate  as  a  waiver  at 
a  ground  of  forfeiture  not  mentioned  therein.— 
Welling  V.  Strickland  (Mich.)  471. 

g  101.  Vendor's  entry  and  possession  XM 
notice  to  the  vendee  of  forfeiture  of  his  rights, 
under  the  contract. — Welling  v.  Striduand 
(Mich.)  471. 

(C)  ReaelaaloB  by  Parehmaer. 

I  119.  Continuous  possession  of  house  and 
lot  by  purdiaser,  with  other  acts,  held  not  a 
bar  to  toe  right  to  cancel  contract  and  to  relief 
from  forfeiture  for  fraud  of  seller. — Culver  v. 
Avery  (Mich.)  439. 

IV.  PEKFOBMAHCE    OF    COHTBAOT. 

(A)  TtUe  and  Batste  of  Veador. 

i  185.  Reservation  of  right  of  way  keM  a 
suMtantial  defect  in  a  diain  of  tide,  justifying 
a  refusal  of  purchaser  to  perform.— Dosch  v. 
Andms  (Minn.)  1071. 

I  143.  Demand  of  purchaser,  under  contract 
for  the  sale  of  certain  property,  for  a  curative 
deed,  keltf  not  a  waiver  of  apparent  defect  in 
the  title  tendered.— Dosch  v.  Andrus  (Minn.) 
1071. 

V.  RIGHTS  Aim   UABIUnES   OF 
PARTIES. 

Purdiasers  at  tax  sales,  see  Taxation,  g  727. 
Purchasers  of  homesteads,   see   Honfestead,  | 
128. 

(A)  As  to  Back  Other. 

Adverse  iMssession  as  between  vendor  and  pur- 
chaser, see  Adverse  Possession,  g  63. 

g  100.  Defense  of  adverse  possession  htHi  not 
available  against  a  suit  by  a  vendor  to  foreclase 
contract  of  sale. — ^Boynton  t.  Salinger  (Iowa) 
369.   . 

(C)  Bona  Fide  Pnrehnsera. 

Mortgagees,  as  bona  fide  purchasers,  see  Mort- 
gages, g  154. 

g  220.  Essential  elements  of  a  bona  fide  pui^ 
chaser  of  land  stated. — Bergstrom  v.  Johnson 
(Minn.)  899. 

g  230.  Purchaser  «l  land  keM  not  a  pur- 
chaser in  good  faith.— Bergstrom  t.  Johnson 
(Minn.)  899. 

I  231.  A  tertain  Indorsement  on  the  margin 
of  the  record  of  a  mortgage  keM  not  evidence  of 
an  assignment  of  the  mortgage.— James  v.  New- 
man (Iowa)  781. 

g  231.  An  indorsement  of  an  assignment  on 
the  margin  of  the  record  of  a  mortgage  keM  not 
proved  by  figures  following  the  signature  to  havs 
been  there  at  a  certain  date,  so  as  to  be  notice 
from  that  time,  even  if  it  could  be  constmctivf 
notice.— James  v.  Newman  (Iowa)  781. 
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{  231.  An  Indorsement  on  the  margin  of  the 
record  of  a  mortgage  held  not  constructive  no- 
tice of  an  assignment.— Jame*  t.  Newman 
(Iowa)  781. 

VI.  REMEDISB   OF  VEHDOB. 

Bar  of  action  to  recover  installments  as  barring 
action  to  foreclose  contract  for  noni>ayment  ol 
the  same  installments,  see  limitation  of  Ac- 
tions, I  167. 

Joinder  of  causes  of  actidn,  see  Action,  |  38. 

(A)  .IiIeK  SMd  RccoTerr  of  Ij«nd. 

f  278.  The  petition  for  foreclosure  of  con- 
tract of  sale  held  not  required  to  tender  or  al- 
lege tender  of  a  deed.— Boynton  v.  Salinger  (Io- 
wa) 369. 

f  280.  Proof  of  ownership  of  land  at  time  of 
contract  held  not  necessary  in  an  action  to 
foreclose  contract  of  sale  thereof.— Boynton  ▼. 
Salinger  (Iowa)  369. 

I  280.  Action  to  foreclose  contract  of  sale  be- 
ing brought  by  one  only  of  the  vendors  named 
therein,  held,  on  demand  of  defendant  for  strict 
proof  of  allegation  of  ownership,  plaintiff  must 
prove  his  interest. — Boynton  v.  Salingsr  (Iowa) 

§  294  Abstractor's  fees  held  not  allowable  as 
costs,  in  an  action  to  foreclose  a  contract  of 
sale  of  land,  in  the  absence  of  provision  therefor 
in  the  contract. — Boynton  ▼.  Salinger  (Iowa) 
369. 

{  209.  Evidence  held  insufficient  to  show 
waiver  by  a  vendor  of  the  provision  authorizing 
him  to  declare  the  contract  forfeited,  or  estop- 
ped to  assert  the  rigbt.— Nelson  v.  Smith  (Mich.) 
447. 

Vn.  BEMEDIES  OF  PUBCHASEB. 

<A)  ReeoTcrr  •<  Pnrehaae  Money  Paid. 

f  341.  In  an  action  to  rescind  an  executory 
contract  and  to  recover  the  price  paid,  allega- 
tions of  misrepresentations  as  to  the  value  of 
the  farm,  and  as  to  its  nearness  to  a  creamery, 
and  to  incumbrances  thereon,  held  not  sustain- 
ed by  the  evidence.— Meyers  v.  Eames  (Minn.) 
1102. 

<B)  Aetlona  for  Bresoli  o<  Contraot. 

Reformation  of  contract  in  action  for  damages, 
see  Reformation  of  Instruments,  §  30. 

f  343.  One  relying  on  fraudulent  represen- 
tations by  a  vendor  held  required  to  proceed 
against  the  vendor  and  not  against  the  one  con- 
veying die  land  to  the  vendor.— Fuller  t.  Bilz 
(Mich.)  712. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  {i  273,  299. 

VENUE. 

Beview  of  discretionary  rulings  on  motion  to 
change,  see  Criminal  Law,  |  1150. 

Of  particular  actiont  or  proceedings. 
See  Divorce,  §  66 ;   Replevin,  g  19. 
Criminal   prosecutions,   see   Criminal   Law,   {{ 
119-180. 

X.  XATUBE  OR  SUBJECT  OF  ACTION. 

f  17.  In  determining  his  rights  as  to  the 
place  of  trial  under  Rev.  Codes  1905,  IS  6827- 
q831,  defendant  may  assume  that  the  character 
•f  the  action  is  such  as  it  purports  to  be  upon 
the  face  of  the  complaint. — Viets  v.  Silver  (N. 
D.)  239. 


II.  DOMICIX.E  OR  BESIDEirCE  OF 
PABTIES. 

I  19.  Code  CSt.  Proe.  f  60,  held  to  mean 
that  an  action  under  that  section  can  be  begun 
only  in  the  county  where  the  defendants  or 
some  one  of  them  resides  or  is  present  at  the 
time  of  the  commencement  of  the  action. — MMh- 
er  V.  Huwaldt  (Neb.)  143. 

m.  CHAHOE   OF   VENUE   OB   PUkOE 
OF  TBIAL. 

Of  criminal  prosecutions,  see  Criminal  Law,  H 
119-145. 

I  72.  An  action  wherein  the  complaint  states 
a  catise  of  action  for  foreclosure  must  on  defend- 
ants' demand  be  tried  in  the  county  where  the 
land  is  situated,  under  Rev.  Codes,  {  68217,  subd. 
3,  though  a  critical  examination  of  the  complaint 
might  reveal  merely  a  cause  of  action  for  the 
recovery  of  money  triable  in  any  county,  under 
section  6829.— VietB  t.  Silver  (K  D.)  2Sd. 

I  72.  Upon  motion  for  change  of  venue,  the 
court  may  assume  that  the  character  of  the  ac- 
tion is  as  the  complaint  purports  to  state. — 
Viets  V.  Silver  (N.  D.)  239. 

VERDICT. 

Conformity  of  judgment  to  verdict,  see  Judg- 
ment, I  256. 

Contrary  to  law  or  evidence,  ground  for  new 
trial,  see  New  Trial,  f  75. 

In  civil  actions  in  general,  see  Trial,  {|  837, 
359. 

Review  in  civil  cases,  see  Appeal  and  Orror, 
|§  930,  999-1005. 

Review  in  criminal  cases,  see  Criminal  Law,  i 
1158. 

Setting  aside,  see  New  Trial. 

VERIFICATION. 

Of  pleading,  see  Pleading,  J  200. 

VICE  PRINCIPALS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  vice  principal,  see  Master 
and  Servant,  §g  189,  190. 

VILLAGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

See  Damages,  H  91,  215. 

VISITATION. 

Of  children  on  divorce  of  parents,  see  Divorce, 
{302. 

VOIR  DIRE. 

Ihamination  of  jurors,  see  Jury,  1 13L 

VOTERS. 

See  Elections. 

WAIVER. 

See  Estoppel. 

As  question  for  jury,  see  Trial,  |  136. 
EiiTors  waived  in  appellate  court,  see  Appeal 
and  Error,  i  1078;  Criminal  Law,  i  1178. 

Of  oijectiont  io  particular  aet*,  tnttrumentt^ 

or  procecdingi. 
See  Indictment  and  Information,  i  196;    Pro- 

cess,  S  166. 
Default  or  delay  in  delivering  goods  sold,  se« 

Sales,   S   176. 
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Defects  in  title  of  T«ndor,  see  Vendor  and  Pnr- 

chaaer,  §  143. 
Insurance  policies,  see  Insurance,   §  141. 
Irrearularities  and  errors  at  trial  in  greneral,  see 

Cnminal  Law.  §  885;   Trial,  {  423. 
Performance    of    contracts,    see    Contracts,    i 

805. 
Performance   of  contracts  for  public  improve- 

ments,  see  Municipal  Corporations,  {  365. 
Pleadings,  see  Pleading,  S  426. 

Of  right*  or  remediet. 

Adjustment  or  arbitration  of  loss  under  Insur- 
ance policyj  see  Insurance,  }  576. 

.Appeal  in  suit  for  divorce,  see  Divorce,  |  178. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Brror,  |S  770-773. 

Forfeiture  of  contract  of  sale,  see  Vendor  and 
Purchaser,  %  96. 

Jury  trial,  see  Jury,  |  29. 

Objections  to  competency  of  witnesses,  see  Wit- 
nesses, i  76. 

Bescission  of  contract  of  sale,  see  Sales,  {  121. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  Carriers,  {  404. 

{  15.  An  indorsement  in  blank  and  an  un- 
conditional delivery  of  a  warehouse  receipt  held 
to  pass  title  to  the  grain  represented  by  the 
ticket  under  Rev.  Codes  1905,  {  2266.— St.  An- 
thony &  Dakota  Elevator  Co.  t.  Dawson  & 
Byfieid  (N.  D.)  1013. 

WARNING. 

Precautions  aniinst  injuries  to  servant,  see 
Master  and  Servant,  |8  190,  160-157. 

WARRANT. 

For  arrest  In  extradition  proceedings,  see  Bz- 
tradiUon,  |  36. 

Mnnidpal  warrants,  see  Municipal  Corpora- 
tions, H  8»8,  904r 

WARRANTY. 

In  Insniance  policy,  see  Insurance,  {  723. 
On  sale  of  goods,  see  Sales,  H  263-271. 

WASTE. 

I  9.    The  destruction  of  fruit  trees  is  waste. 
-Welling  T.  Strickland  (Mich.)  471. 

WATERS  AND  WATER  COURSES. 

See  Drains;    Navigable  Waters. 

As  iioundaries,  see  Boundaries,  {  14. 

II.  NATmtAI.  WATER   COUBSES. 

(B)  ObatraciUoK  and  Detention. 

I  55.  A  railroad  company  is  bound  to  con- 
struct and  maintain  a  bridge  over  a  stream  so 
as  not  to  obstruct  the  passage  of  water  therein, 
and  is  liable  for  damage  caused  by  its  failure  to 
do  so.— Delashmutt  v.  Chicago,  B.  &  Q.  R.  Co. 
(Iowa)  859. 

m.   SUBTERRAimAX  Ain>  PEBCO. 
LATIira  WATERS. 

Liability  of  city  for  injuries  from  discharge  of 
surface  waters,  see  Municipal  Corporations,  $ 
394. 

Tax  levy  on  artesian  wells,  see  Taxation,  §  301. 


nr.  KATXJBAX.  X.AXE8  AXS  70HB8. 

i  112.  Respective  rights  of  riparian  owners 
on  a  lake  and  on  an  outlet  stream  thereof  stat- 
ed.—Hass  V.  McManus  (Mich.)  462. 

{  114.  Evidence  held  to  show  tliat  a  dam  at 
the  outlet  of  a  lake  was  of  the  same  height  as 
one  previously  maintained  there. — Haas  t.  Mc- 
Manus (Mich.)  462. 

V.  81JBFAOE  WATERS. 

Instructions  ignoring  evidence  in  action  for  bi- 
juries  from  flowage,  see  Trial,  |  253. 

{  118.  A  railroad  held  bound  not  to  obstruct 
the  natural  passage  of  water  so  as  to  throw  it 
back  on  the  lands  of  adjacentproperty  ownen. 
— Tretter  v.  CSiicago  Great  Western  By.  Co. 
(Iowa)  339. 

8  118.  If  the  negligence  of  a  railroad  oras- 
pany  in  constructing  a  bridge  over  a  ditch  con- 
curred with  that  of  the  builders  of  the  ditch, 
so  as  to  cause  water  to  overflow  and  injure 
plaintiff's  land,  the  railroad  company  would  be 
liable  for  such  damage. — Delashmutt  t.  Chica- 
go, B.  &  Q.  R.  Co.  fiowa)  359. 

I  118.  A  street  railway  held  liable  for  negli- 
gently obstructing  the  flow  of  surface  water. — 
Hoppes  V.  Des  Moines  City  Ry.  Co.  <Iowa)  783. 

I  118.  Owners  of  lots  abutting  upon  a  street 
held  not  required  to  bring  them  up  to  the  level 
of  the  physical  grade  of  the  street— Hoppes  t. 
Des  Moiaes  City  Ry.  Co.  (Iowa)  783. 

§  118.  One  has  the  right'  to  fence  his  land 
in  such  a  way  as  not  to  unreasonably  intei^ 
fere  with  the  surface  drainage  of  the  land 
above.— Tmmbo  v.  Pratt  (Iowa)  1122. 

{  118.  A  landowner  cannot  complain  of  tbe 
maintenance  of  a  wafer  gate  by  a  lower  owner 
at  tbe  entrance  to  bis  land  of  a  surface  drain- 
age water  course  l>ecause  it  impedes  d<bris 
gathered  by  the  water  on  the  upper  owner's 
land.— Trumbo  v.  Pratt  (Iowa)  1122. 

S  119.  An  upper  owner  held  not  entitled  to 
increase  a  lower  owner's  burden  to  receive  sur- 
face water.— Trumbo  v.  Pratt  (Iowa)  1122. 

{  119.  Injunction  held  to  lie  against  a  land- 
owner who  by  ditching  his  land  casts  upon  tbe 
land  of  an  adjoining  owner  water  in  excess  of 
the  amount  which  would  naturally  flow  thereon. 
— OflJey  V.  Gariinger  (Mich.)  434. 

§  119.  An  owner  of  land  cannot  collect  sur- 
face water  in  a  volume,  and  by  an  artificial 
channel  discharge  it  on  another's  land,  to  his 
damage.— ShavUk  v.  Walla  (Meb.)  376. 

S  119.  Beld  an  actionable  wrong  to  ooDect 
surface  water  and  discharge  it  in  unusual  quan- 
tities upon  the  lands  of  another. — Bailey  ▼.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.  (S.  D.)  268. 

{  119.  A  railway  permitting  a  dty  to  enter 
on  its  right  of  way  and  perform  acts  which  com- 
bined with  what  the  company  itself  has  done  col- 
lect surface  water  and  discharge  it  upon  anoth- 
er's land  held  as  amenable  to  an  Injunction  as 
the  city.— Bailey  t.  Chicago,  St  P.,  M.  A  O.  Ry. 
Co.  (S;  D.)  26& 

I  119.    A  railway  eonsentin|;  to  the  constme- 

tion  of  tile  drains  upon  its  right  of  way  by  a 
city  for  the  joint  purpose  of  draining  Its  ri^ht 
of  way,  and  the  cit^  held  as  amenable  to  an  in- 
junction as  the  city  where  surface  water  is 
thereby  accumulated  and  thrown  upon  another's 
lands.— Bailey  v.  Chicago,  St  P.,  M.  &  O.  MT' 
Co.  (S.  D.)  268. 

I  128.  The  right  to  damages  for  the  flooding 
of  land  by  surface  water  by  means  of  a  ditch 
does  not  accrue  when  the  ditch  is  dug,  but 
when  the  flooding  results. — Shavlik  v.  walla 
(Neb.)  376. 
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I  124.  lb*  tact  that.  In  an  action  againat  a 
•city  and  a  railway  company  for  trespass  and  an 
Injunction  because  of  the  wrongful  accumulation 
and  discharge  of  surface  water  upon  plaintiffs 
'lands,  damages  were  awarded  against  the  city 
alone,  held  not  to  render  it  error  to  award  an  in- 
junction against  the  railway  company,  together 
with  the  city.— Bailey  t.  Chicago,  St.  P.,  M.  & 
O.  Ry.  Co.  (S.  D.)  268. 

i  125.  In  an  action  against  a  railroad  for 
damages  caused  b:r  the  overflowing  of  plalntifE's 
land  by  constructing  a  ditch,  plalntilr  was  en- 
titled to  the  fair  and  reasonable  market  value 
of  crops  destroyed  by  the  overflow,  as  shown 
by  all  the  circumstances. — Delashmutt  v.  Chica- 
CO,  B.  &  Q.  R.  Co.  (Iowa)  359. 

S  125.  Damages  to  an  entire  farm  are  recov- 
-erable  for  the  flooding  of  a  part  of  it  if  the  whole 
is  rendered  less  profitable. — Hastings  t,  Chicago, 
B.  I.  &  P.  Ry.  Co.  (Iowa)  786. 

{  125.  Rule  respecting  liability  of  a  railway 
-company  for  obstructing  a  stream  stated. — Hast- 
ings T.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  786. 

§  126.  In  an  action  against  a  railroad  com- 
pany for  injury  to  crops  from  surface  water 
JDaciied  thereon  from  its  right  of  way,  evidence 
held  to  show  that  it  was  bo  gathered  in  a  stream 
«s  to  exact  the  duty  of  defendant  in  making  an 
improvement  to  avoid  injury  toplaintiffs  crops. 
— Tretter  v.  Chicago  Great  Western  Ry.  Co. 
<Iowa)  839. 

S  126.    In  an  action  against  a  railroad  com- 

ftany  for  damage  to  land  by  the  breaking  of  a 
evee  ditch,  caused  by  obstructing  the  now  of 
water  therein,  by  the  construction  of  a  railroad 
Iiridge,  held,  that  the  jury  could  not  have  un- 
iderstood  that  the  railroad  company  was  liable 
if  the  break  in  the  levee  was  caused  by  the  neg- 
ligent construction  of  the  drainage  ditch. — 
Delashmutt  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 
359. 

§  126.  In  an  action  against  a  railroad  for 
damage  to  land  by  constructing  a  bridge  over  a 
'ditch  so  as  to  divert  the  water  therein,  an  in- 
struction held  merely  to  require  the  company  to 
provide  bridges  so  as  to  permit  the  flow  of  such 
volume  of  water  as  might  reasonably  be  ex- 
pected, and  not  to  impose  too  great  a  burden 
upon  it— Delashmntt  v.  Chicago,  B.  &  Q.  R. 
Co.  (Iowa)  350. 

I  126.  In  a  suit  for  damages  caused  by  the 
-obstruction  of  surface  water,  certain  matters 
held  properly  for  the  jury.— Hoppes  v.  Des 
Moines  City  Ry.  Co.  (Iowa)  783. 

§  126.  Petition  for  damages  for  obstructing 
•nrface  water  held  insufficient. — Hoppes  T.  Des 
Moines  City  Ry.  Co.  (Iowa)  783. 

I  126.  Complaint  against  a  railway  companv 
And  a  city  held  sufficient  to  charge  both  with 
negligently  discharging  and  permitting  surface 
water  to  accumulate  on  plaintiff's  premises. — 
Bailey  v.  Chicago,  St  P.,  M.  &  O.  Ry.  Co.  (S. 
D.)  268. 

VX.  AFPBOPRIATIOir  AHS  PBE- 
80BIPTION. 

I  149.  A  landowner  held  estopped  to  com- 
plain of  a  water  gate  maintained  by  a  lower 
-owner  across  a  surface  drainage  water  course. 
— Trumbo  t.  Pratt  (Iowa)  1122. 

Vn.  OONVEYAKCES  AND   COK- 

TRACTS. 

Power  to  revoke  license,  see  License,  |  58. 

Vm.  ARTIFICIAL  PONDS,  RESER- 

VOIR8,  AHD  CHANNEIiS,  SAMS, 

Ain>  FX.OWAOE. 

suability  of  lessee  of  railroad,  see  Railroads,  i 
134. 


i  168.  Cobbey's  Ann.  Bt  1009,  {  6162,  re- 
lating to  bridges  over  canals  and  raceways, 
does  not  apply  to  the  owner  of  a  private  mill 
and  appurtenances  constructed  on  his  own  land 
in  1873  and  intersected  by  a  highway  in  1880. 
—Franklin  County  v.  Wilt  ft  Polly  (Neb.)  1007. 

I  171.  Where  a  railroad  has  the  right  to 
bridge  a  stream,  the  Inquiry  in  an  action  for 
damages  through  an  overflow  is  whether  the 
right  was  exercised  carefully,  or  whether  by 
lack  of  ordinary  care  it  was  so  exercised  as 
to  injure  others.— Goddard  t.  Chicago,  B.  & 
Q.  Ry.  Co.  (Wis.)  666. 

i  179.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  hay  through  an  overflow 
from  the  construction  of  defendant's  bridge, 
a  certain  question,  viewed  in  connection  with 
au  instruction,  held  properly  submitted.— Ood- 
dard  v.  Chicago,  B.  ft  Q.  Ry.  Co.  (Wis.)  666. 

§  179.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  hay  through  an  overflow 
resulting  from  the  constmctlon  of  defendant's 
bridge  over  a  river,  an  instruction  construed, 
and  held  proper.— Goddard  r.  Chicago,  B.  ft  Q. 
Ry.  Co.  OVis.)  666. 

I  179.  In  an  action  for  damages  to  plaintiffs 
hay  through  an  overflow  from  the  obstruction 
of  a  stream  by  defendant's  bridge,  evidence  held 
to  support  a  judgment  for  plaintiff. — Goddard 
V.  Chicago,  B.  ft  Q.  Ry.  Co.  (Wis.)  666. 

IX.  PITBUC  WATER  SUPPLY. 

(B)   IrriSKtlon   and  Other  Ascrlovltarsl 
Parpoaea. 

Power  to  revoke  license,  see  Licenses,  {  S8. 

WAYS. 

As  boundaries,  see  Boundaries  i  20. 
Public  ways,  see  Highways;   Municipal  Corpo- 
rations, I  706. 

WIDOWS. 

Right  of  inheritance,  see  Descent  and  Distribu- 
tion, |§  55,  62. 
Ri^ts  as  to  homestead,  see  Homestead,  H  18, 

WIFE 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution;    Eixecutota  and 

Administrators. 
Charitable  bequests  and  devises,  see  Charities. 
Equitable  conversion  by  directions  in  will,  set. 

Conversion. 
Legacy  and  succession  taxes,  see  Taxation,  {{ 

Validity,  construction,  and  execution  of  trusts 
in  general,  see  Trusts. 

I.  NATURE  AND  EXTENT  OF  TESTA- 
MENTARY POWER. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

S  5.  A  crop  yet  to  b«  grown  may  be  bequeath- 
ed.—Rock  V.  Zimmerman  (S.  D.)  265. 

{  7.  A  contingent  remainder  may  be  devised, 
where  the  contingency  is  one  of  event,  and  not 
of  person. — Mohn  v.  Mohn  (Iowa)   1127. 

n.  TESTAMENTARY  CAPACITY. 

i  53.  In  determining  a  testator's  mental  com'- 
petency,  his  disposition  of  property  not  his  own 
ma'y  be  considered  in  connection  with  other 
facts  tending  to  impeach  such  competency.— 
Shepard  v.  Shepard  (Mich.)  640. 
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I  55.  In  the  contest  of  a  will,  evidence  held 
to  show  that  teetator  was  mentally  competent 
at  the  time  of  its  execution.— In  re  Rogers'  Es- 
tate (Minn.)  134. 

IV.  BEQtrXBITEB  AND  VALIDITT. 

OP)  Mistake,  Uadac  InflveneCi  «uid  Fraud. 

S  163.  The  harden  of  proof  is  on  contestant 
to  establish  undue  influence.— Shepard  t.  Shep- 
aid  (Mich.)  640. 

{  164.  In  connection  with  other  facts  tendini 
In  the  same  direction,  a  testator's  disposition  of 
property  not  his  own  may  be  adinissiole  on  the 
question  of  undue  influence.— Shepard  t.  Shep- 
ard (Mich.)  640. 

i  166.  Evidence  \eld  to  show  that  a  will  was 
procured  by  fraud  and  undue  influence.— Sulli- 
van V.  Kenney  (Iowa)  349. 

I  166.  In  determining  the  question  of  undue 
influence,  the  testator's  mental  condition  is  an 
imoortant  factor.— Shepard  v.   Shepard  (Mich.) 

S  166.  While  there  need  not  be  direct  and 
positive  proof  of  undue  influence  and  it  must 
usually  be  determined  on  circumstantial  evi- 
dence, it  should  he  sufficient  to  reasonably  jus- 
tify the  inference  that  testator's  mind  had  been 
dominated  and  overcome  by  that  of  another  or 
had  been  deceived  and  misled  by  fraud  and  craft. 
-Shepard  v.  Shepard  (Mich.)  640. 

{  166.  In  the  contest  of  a  will,  evidence  held 
to  show  that  testator  was  free  from  undue  in- 
fluence at  the  time  of  its  execution.— In  re  Rog- 
ers'  Estate   (Minn.)   134. 

i  166.  Evidence  in  proceedings  to  contest  a 
wul  by  an  adopted  child  Aeld  insufficient  to  show 
that  the  testator  was  induced  to  disinherit  the 
adopted  child  through  the  undue  influence  of  bis 
wife.— In  re  Parts'  Will  (Wis.)  1. 

(O)  ReTocatlon  and  ReTlval. 

{  193.  Under  St  1808,  i  2290,  changed  con- 
ditions following  the  divorce  of  testator  after 
making  of  a  will  in  his  wife's  favor  held  to 
have  such  probative  force  as  to  imply  a  revoca- 
tion of  the  provision  for  his  wife. — In  re  Battis 
(Wis.)  0. 

AtmjLsinnjtEin.  ' 

(B)  JarladietloB,  UaUtatlons,  aad  I<aekes. 

§  2S7.  Under  the  statutes  imposing  on  the 
county  courts  the  duty  of  ascertaining  what 
persons  are  entitled  to  take  nnder  a  will,  the 
court  held  to  have  jurisdiction  of  a  petition  to 
adjudge  a  certain  clause  of  a  will  revoked  by 
implication.— In  re  Battis  (Wis.)  9. 

(O)  Petitions,    Objections,    and    Fleadiass. 

I  277.  Any  error  in  ruling  refusing  probate 
of  a  foreign  will  held  waived  by  proponent's 
pleading  over.— Sullivan  v.  Kenney  (Iowa)  340. 

(H)  Bvidenee. 

f  2SS.  In  proceedings  for  probate  of  a 'will 
previously  admitted  to  probate  in  another  stato, 
the  burden  held  on  contestants  to  show  that  the 
foreign  court  had  no  jurisdiction,  and  that  tes- 
tator did  not  have  a  domicile  within  its  Juris- 
diction.—Sullivan  v.  Kenney  (Iowa)  349. 

f  296k  ESvidence  cannot  be  received  to  rebut 
the  presumption  of  an  implied  revocation  of 
the  provisions  of  a  will,  or  to  show  that  testator 
meant  his  will  to  stand  as  written,  unless  such 
evidence  amounts  to  a  republication  of  it.— In 
re  Battis  (Wis.)  9. 

f  302.  Under  Code,  gf  3294,  3296,  4645.  Au- 
thentication of  a  foreign  will  held  sufficient  to 
authorize  its  admission  to  probate. — Sullivan 
V.  Kenney  (Iowa)  349. 


f  302.  Attestation  of  a  will  held  in  itself 
pnma  facie  proof  of  the  facts  essential  to  due 
execution. — Hawkinson  v.  Oatway  (Wis.)  683. 

{  302.  A  foct  held  not  to  prevent  or  overcome 
the  inference  that  a  testator  execnted  hia  will 
with  dne  understanding.- Hawkinson  t.  Oatway 
(Wis.)  683. 

S  306.  Evidence  held  insufficient  to  show  that 
testator  had  revived  a  provision  in  his  will  in 
his  wife's  favor  revoked  by  a  divorce  from  lier. 
—In  re  Battis  (Wis.)  9. 

(I)  Hearlns  or  Trial. 

I  824.  Testimony  held  insnfflcient  to  warrant 
submitting  testator's  mental  incompetency  to 
the  jury.— Shepard  v.  Shepard  (Mich.)  640. 

{  324.  In  a  will  contest,  held  that  there  ms 
no  competent  evidence  of  insane  delusion  to 
justify  submission  of  the  question  to  the  jury.— 
Shepard  v.  Shepard  (Mich.)  640. 

f  324.  In  a  will  contest,  evidence  of  fraud 
and  undue  influence  held  insufficient  to  present 
a  question  for  the  jury. — Shepard  v.  Shepard 
(Mfdi.)  640. 

g  829.  An  instruction  in  a  will  contest  as  to 
the  effect  of  answers  to  hypothetical  questions 
to  an  expert  witness  hM  misleading. — In  re  Mu- 
nier's  Estate  (Iowa)  149. 

I  330.  An  instruction  given  in  a  will  contest 
held  erroneous  for  ignoring  evidence. — In  re  Mu- 
nier's  Estate  (Iowa)  149.  * 

i  334.  Before  a  will  can  be  admitted  to  pro- 
bate, the  court  must  he  convinced  that  testator 
signed  it  in  the  presence  of  witnesses,  who  at- 
tested with  the  formalities  prescribed  bjr  law.— > 
Hawkinson  v.  Oatway  (Wis.)  683. 

(K)  ReTlew. 

i  390.  A  judgment  admitting  a  will  to  pro- 
bate will  not  be  reversed  because  of  a  specified 
irregularity  where  Justice,  has  been  done.— Haw- 
kinson V.  Oatway  (Wis.)  683. 

(M)  Operation  and  BCeet. 

I  434.  In  proceedings  for  probate  of  a  wilT 
previously  probated  in  another  state,  question 
of  testator's  unsoundness  of  mind  held  open  lo 
consideration  on  the  question  of  change  of  dom- 
icile as  alfecting  jurisdiction  of  a  forugn  court. 
—Sullivan  ▼.  Kenney  (Iowa)  349. 

i  434.  Where  a  testator  had  no  domicile  in 
California,  the  courts  of  that  state  had  no  ju- 
risdiction to  probate  the  will,  and  their  proceed- 
ings in  admitting  it  to  probate  will  be  diare- 
gsxded  by  the  courts  of  Iowa. — Sullivan  t.  Ken* 
ney  (Iowa)  349. 

VI.  OOHBTKUOTIOX. 
CA)  Oeneral  Rales. 

I  439.    A  will  should  be  so  construed  as  to 

Sather   testator's  intent  if   possible. — Mohn   t. 
lohn   (Iowa)    1127. 

{  430.  The  court  in  construing  a  will  must 
seek  out  the  intention  of  testator. — In  re  Kavan- 
augh's  Estate  (Wis.)  672. 

§  448.  A  will  fairiy  subject  to  two  constroc- 
tions,  one  rendering  it  inoperative  and  the  oth- 
er valid,  should  be  given  the  latter. — Claik  v. 
Mack  (Mich.)  m 

{  481.  A  wiU  siteaks  from  the  death  of  tes- 
tator, and  the  estate  vests  then,  unless  the  will 
contains  provisions  to  the  contrary. — Clark  v. 
Ma<^  (Mich.)  682. 

(B)   Deslarnatlon  •(  Devisees  and  I«sa- 
tees  and  Tkelr  Respective  Shares. 

I  493.  A  provision  in  a  will  held  void  for 
uncertainty.— In  re  Casey's  EJstate  (Minn.)  401. 

S  509.  "Nearest  of  kin"  defined.— Clark  t. 
Mack  (Mich.)  632. 
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JJ509.    "Next  of  Wn"  defined,-Clark  t.  Mack 
ich.)  632. 

I  624.  Next  of  kin  u  testamentary  benefi- 
ciaries are  to  be  identified  as  of  the  time  of  tes- 
tator's death.— Clark  v.  Mack  (Mich.)  632. 

(C)  SarrlToraklp,  Repreaeatatloa,  aad 
BubatttutloB. 

I  501.  A  will  held  to  dearlT  intend  that  a 
bequest  should  so  into  the  reeidue  in  case  of  a 
legatee's  death  before  testator,  so  that  Code,  | 
■32S1,  could  not  be  invoked  by  his  heirs.— In  le 
Phelps'  Estate  (Iowa)  828. 

(P)  Peaerlption  of  Prov«rt7. 

i  S73.  A  will  construed,  and  right  of  widow 
■to  income  of  realty  determined.— In  re  Schuck's 
Estate  (Neb.)  652. 

^  58a  Under  Civ.  Code,  i  1050,  held,  that 
testator  intended  by  a  clause  to  devise  all  his 
real  property  not  specifically  devised,  whether  he 
had  more  or  less  than  he  could  then  remember 
«nd  describe. — Rock  v.  Zimmerman  (S.  D.)  265.' 

<B)  ITatvre  of  Bstatea  and  Interests  Cre- 
ated. 

I  614.  A  will  held  to  give  the  testator's 
widow  a  life  estate.- Mohn  t.  Mohn  (Iowa) 
1127. 

(  616.  A  will  held  to  ^ve  a  life  estate.— 
Clark  y.  Mack  (Mich.)  6S2. 

I  616.  A  life  tenant  Jield  not  empowered  to 
^lispose  of  property  by  gift  inter  vivos  or  by 
-will.— Farlin  v.  Sanborn  (Mich.)  634. 

I  616.  A  will  held  to  give  a  life  estate  with 
Tested  remainder  over.— Farlin  t.  Sanborn 
<Mich.)  634. 

(H)  Estates  ia  Traat  aad  Poivers. 

Oreation.  existence,  and  validity  of  trusts  in 
general,  see  Trusts,  |  21. 

Management  and  disposal  of  trust  property  in 
general,  see  Trusts,  ||  198,  231. 

Sestrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

(D  Aetioas  to  Coastrae  Wllla. 

0>llateTal  attack  on  Judgment  in  partition  suit, 

see  Judgment,  f  403. 
Interest    in    subject-matter    aifectinc    right    to 

appeal,  see  Appeal  and  E<rror,  i  150. 

VXI.   BIOHTS  AKD  LIABUJTXES  OF 
DEVISEES  AKD   IXOATEES. 

I'ayment  of  legacies  and  distribution  of  estate, 
see  Bxecutors  and  Administraton,  |{  314,  315. 

(A)  Hatare  of  Title  aad  Rlvkta  la  Gen> 
eral. 

I  717.  A  beneficial  devise  is  presumed  to  be 
-accepted,  but  the  devisee  may  renounce  it,  in 
which  case  no  interest  passes  to  him. — ^Mobn 
V.   Mohn  (Iowa)   1127. 

I  723.  A  will  held  to  give  testator's  son  a 
remainder  charged  with  payments.— Mohn  v. 
Mohn   (Iowa)  1127. 

-<B)  Bpeelfle,  DemonatratlTe,  aad  Oeaeral 
Devises  aad  Be«aesta. 

I  753.  Bequest  held  a  specific  bequest.— Rock 
v.  Zimmerman  (S.  D.)  260. 

(C)  AdTaaeemeats,  Ademptioa,  Satlsfae- 
tloa,  and  Lapse. 

.Advancements  to  tieirs  and  distributees,  see 
Descent  and  Distribution,  {  116. 

(D)  Eleetloa. 

I  782.  Under  Code,  I  3314,  an  allowance  of  a 
widow's  support  for  l2  months  after  decedent's 
death  is  not  inconsistent  with  her  acceptance  of 
the  provisions  of  her  husband's  will.— In  re 
Hamilton's  Ektate  (Iowa)  776. 


i  782.  In  drenmstances  stated,  a  testator's 
widow  held  required  to  elect  between  a  devise 
and  her  statutory  distrit>ative  share.— Mohn  v. 
Mohn  (Iowa)  1127. 

I  782.  Under  McCIain's  Code  (Code  1873,  U 
2322,  2406,  2440.  and  2452)  H  3522,  3610. 
3644,  3606»  a  widow  held  required  to  elect 
between  a  devise  and  a  disttibatlve  diate.— 
Mohn  T.  Mohn  (Iowa)  1127. 

I  790.  Where  a  widow  was  given  a  life  estate 
in  her  husband's  land  and  was  his  executrix, 
she  was  not  botmd  to  account  for  crops  raised 
on  the  land  after  decedent's  death  and  prior  to 
her  renunciation  of  the  will  under  Code,  {  8876. 
—In  re  Hamilton's  Estate  (Iowa)  776. 

I  792.  A  widow's  report  as  executrix  held 
a  suflSdent  election  to  take  a  life  estate  devis- 
ed, in  lieu  of  dower. — Mohn  v.  Mohn  (Iowa) 
1127. 

(F)  Lesaoles  Ckarsed  ea  PropertTt  Es- 
tate, or  latereat. 

I  821.  Certain  bequest  held  subject  to  b« 
used  if  needed  to  pay  certain  other  bequests, 
expenses,  etc. — Rock  v.  Zimmerman  (S.  Di)  2fSS. 

(  823.  Acceptance  of  a  devise  binds  the  dev- 
isee and  his  heirs  to  pay  the  charges  thereon. 
—Mohn  v.  Mohn  (Iowa)  1127. 

(B)  Void,   Lapsed,  aad  Fortslted   Devteea 

aad  Be«aests,  aad  Property  aad 

lateresta  Vadlsposed  of. 

I  858.  Where  a  lapse  under  a  will  is  not  in 
the  residuary  clause,  lapsed  gifts  pats  under  it. 
—Clark  V.  Mack  (Mich.)  W2. 

i  862.  Testatrix  held  to  have  intended  that  a 
residuary  danse  stand.— Clark  v.  Mack  (Mich.) 
632. 

WITNESSES. 

See  Deiiosltlons ;    X^vidence. 

Comments  of  oounael  on  witnesses,  see  Criminal 
Law,  S  720. 

Experts,  see  Criminal  Law,  U  480,  489;  Evi- 
dence, I  563. 

Indorsement  of  witnesses  on  indictment  or  in- 
formation, see  (Criminal  Law,  |  628;  Indict- 
ment and  Information,  i  34. 

Opinions,  see  Criminal  Law,  {|  456-489;  Ihri- 
dence,   ||  471-668. 

Quarantine  of  witnesses  as  ground  for  postpone- 
ment of  trial,  see  Criminal  Lew,  |  649. 

Right  of  accused  to  confront  witnesses,  see 
Criminal  Law.   |  662. 

Separation  of  jury  pending  postponement  of 
trial  for  quarantine  of  witnesses,  see  Crim- 
inal Law,  i  854. 

n.  OOMPETEirOT. 

(A)  Cavaelty   aad    ttaaliaoatloaa   la   Oea- 
eral. 

{  40.  Admission  of  testimony  of  witnesses 
11  and  13  years  old  held  within  discretion  of 
court.- State  v.  Gregory  (Iowa)  1109. 

I  63.  Rule  precluding  husband  or  wife  from 
being  a  witness  for  or  against  each  other  con- 
temjplates  existence  of  a  valid  marriage.— Obom 
V.  State  (Wis.)  737. 

I  76.  Defendent  held  to  have  waived  objec- 
tions to  the  admission  of  the  unsworn  testimony 
of  a  child  of  limited  mentality  and  intelli- 
gence.- Robinson  v.  State  (Wis.)  750. 

<0>  Teatimoar  of  Parties  or  Peraoaa  la- 
tereated,  for  or  acalnat  Repreaeata- 
tlvea.  Survivors,  or  Sacoeaaors  la  Ti- 
tle or  latereat  of  Peraoaa  Deceased 
or  laeompetent. 

I  129.  Certain  action  held  an  action  against 
an  executor  and  legatees  within  Code  Civ. 
Proc.  I  486,  snbd.  2,  forbidding  a  party  to  such 
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an  action  to  testify  as  to  a  transaction  with 
decedent— Jones  t.  Suliera  (8.  D.)  2S3. 

i  140.  A  son  and  heir  of  an  intpstate  ikeld 
disqualified  by  Code,  t_  4604,  to  testify  to  an 
agreement  with  Uie  widow,  since  deceased,  to 
accept  a  life  estate  in  decedent's  land  in  lieu 
of  her  statutory  interest  in  fee.— Woodbury  t. 
Henning  (Iowa)  912. 

I  142.  Stockholder  in  corporation,  acting  as 
its  nutnager,  cannot  testify  as  to  a  conversa- 
tion with  a  deceased  employ^  as  to  matters  in 
litigation  against  the  corporation  for  causing 
death.— Peteraon  t.  Merchants'  Elevator  Co, 
(Minn.)  534. 

i  150.  Under  Code  Civ.  Pioc  {  486,  subd.  2, 
forbidding  a  party  to  testify  as  to  a  transac- 
tion with  a  decedent,  certain  evidence  held 
properly    excluded.— Jones    t.    Sabera    (S.    D.) 

(D)  CoBfldeattal  RelatloBS  and  PrlTilesed 
Communtcattons, 

i  18S.  Objections  to  a  question  of  a  husband 
whether  his  wife  had  l>ad  a  miscarriage,  on  the 
ground  of  privileged  communication,  held  prop- 
erly overruled.— Erickson  v.  Lotdies  of  the  Mac- 
cabees of  the  World  (S.  D.)  259. 

g  208.  The  purpose  of  Code  Civ.  Proc.  I  833, 
is  to  prevent  improper  disclosure  of  facts  leam- 
eid  by  means  of  confidential  relation  between 
physician  and  patient. — Ossenkop  y.  State  (Neb.) 

f  211.  Code  Civ.  Proc.  i  883,  held  not  to  ex- 
cuse a  ptiysician,  who  liad  been  employed  by  ac- 
cused in  a  murder  case  to  examine  decedent's 
body,  from  testifying  as  to  the  results  of  his  in- 
vesdgatiott  when  called  as  a  witness  for  the 
state.— Ossenkop  v.  State  (Neb.)  72. 

m.   EXAMINATXOir. 

Of  expert  witnesses,  see  Criminal  Law,  ii  486, 

489;   Evidence,  |  553. 
Review  of  rulings,   see  Appeal  and  Error,  { 

1048. 

(A)  Taklav  Teatlmoar  la  Geacral. 

Oath  of  witnesses  Iwfora  grand  jury,  see  Grand 
Jury,  I  40. 

I  2SQ.  In  a  prosecution  for  rape,  a  question 
aaked  prosecntnx  held  not  objectionaole  for 
failure  to  limit  the  answer  to  a  complaint. — 
State  v.  Dudley  (Iowa)  812i 

i  244.  In  a  prosecution  for  rape,  the  court 
properly  permitted  the  state  to  ask  leading  ques- 
tions of  prosecutrix  as  to  the  act  of  intercourse. 
—State  V.  Dudley  (Iowa)  812. 

f  254.  A  writing  cannot  be  used  to  refresh 
the  memory  without  proper  foundation  being 
laid.— State  y.  Bums  (8.  D.)  672. 

t  257.  Admission  in  evidence  of  writing,  oth- 
erwise incompetent,  held  not  permissible  under 
the  guise  of  refreshing  the  memory. — State  y. 
Bums  (8.  D.)  572. 

(B)    Crou-KxaiBlnatlon  aad  Re-Bxamlaa- 
ttoa. 

I  267.  The  court  did  not  err  in  so  restricting 
prosecutrix's  cross-examination  as  to  negotia- 
tions for  settlement  with  accused  as  to  exclude 
inquiry  as  to  the  particulars  of  the  interviews. 
— Kurowski  y.  State  (Wis.)  546. 

I  268.  In  a  suit  for  failure  to  deliver  a  mes- 
sage, held,  that  a  proposed  cross-examination 
of  plaintiff  should  have  been  allowed.— Salinger 
V.  Western  Union  Telegraph  Co.  (Iowa)  362. 

{  287.  Where  accused  on  cross-examination 
has  elicited  parts  of  a  conversation,  the  state 
may  properly  require  the  witness  to  testify  as 
to  the  remainder.— State  v.  Moeller  (N.  D.)  568. 


XV.  OREBIBIXiITT,  XMPEACHMEITT, 

COMTBADIOTIOIf,  AKD  OOB- 

ROBORA'TIOH. 

Credibility  of  witnesses  a*  question  for  juiTr 
see  Trial,  i  140. 

Newly  discovered  impeaching  evidence  as  gronnd 
for  new  trial,  see  New  Trial,  |  106. 

Review  of  questions  of  fact  dependent  oif  cred- 
ibility of  witnesses,  see  Appeal  and  Error,  {. 

(B)  Ckaraeter  aad  Coaduet  of  'WUaeu. 

i  338.  In  Code,  S  4614,  "character"  held 
equivalent  to  general  reputation.— State  v. 
Gregory   (Iowa)   1109. 

i  888.  Under  Code,  f  4614,  evidence  of  gen- 
eral reputation  of  a  witness,  not  confined  to- 
his  general  character,  held  properly  excluded. 
—State  y.  Gregory  (Iowa)  1100. 

(C)  latereat  aad  Blaa  of  'Wltaeas. 

f  372.  In  an  action  against  a  city  for  injur- 
ies to  a  pedestrian  on  a  street  while  being  par- 
ed, evidence  that  the  city  had  taken  a  bond 
from  the  contractor  held  inadmissible.— Haghes 
V.  City  of  Detroit  (Mich.)  214. 

(D)   laeoaslsteat    Btatemeata   br    ^Vltaeu. 

I  379.  In  an  action  for  injuries  caused  by 
an  explosion  of  gasoline,  held,  tliat  it  was  error 
to  exclude  testimony  as  to  an  inconsistent 
statement  of  plaintiffs  father,  who  was  a  wit- 
ness.—Du  Bois  y.  Luthmer  (Iowa)  147. 

(B)  Coateadtetlaa  aad  Cerroboratlaa  at 
'WItaeaa. 

Corrotxjration'of  testimony  of  female  in  prose 
cation  for  rape,  see  Rape,  |  54. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 

WORDS  AND  PHRASES. 

"Acddent."— Erickson   y.  Ladies   of  the  Ute- 
cabees  of  the  World  (S.  D.)  250. 

"Action  against  an  executor  and  legatees."— 
Jones  V.  Subera  (S.  D.)   253. 

"Agent."— Minneapolis  Threshing  Moch.  Co.  v. 
Ashauer  ('Wis.)    113. 

"Any  other  source."— Hut>bell  y.  Higgins  (low} 
914. 

"Appropriation."— Niles  Bryant  School  of  Piano 
Tuning  y.  Bailey  (Mich.)  116. 

"Awaiting  trial."— State  y.  Fleming  (N.  D.> 
665.  ^^ 

"Beyond  the  seas."— Currle  y.  Continental  Cas- 
ualty Co.  (Iowa)  164. 

"Bona  fide  purchaser."— Beigstiom  y.  Jobnwa 
(Minn.)  8dd. 

"Business."— Minneapolis  Threshing  Macb.  Co. 
V.  Ashauer  (Wis.\  113. 

"Change  of  grade."— Meaidon  y.  Iowa  City  (Io- 
wa) 939. 

"Character."— State  v.  Gregory  aowa)  1109. 

"Charitable  bequest."— In  re  Kavanaugh's  E*- 
tate  (WisJ  672. 

"Charity."— In  re  Kavanaugb'a  l&tate  (Wis.) 
672. 

"Commencement  of  action." — Rummelhart  t. 
Boone  (Iowa)  338:  SUter  y.  Roche  (Id.)  925. 

"Common  carrier."- Lothian  y.  Western  Union 
Telegraph  Co.  (S.  D.)  621. 

"Conunon-Iaw  dedicatioii."— Vane*  y.  Village  of 
Pewamo  (Mich.)  978. 

"Concurrent  jurisdiction."— McDemott  v.  Sttte 
(Wis.)  888. 

"Contact  with  poisonous  substances."— Simp- 
kins  v.  Hawkeye  Commercial  Men's  Aw  a 
(Iowa)  192. 

"Conveyance."— Fobs  y.  Dullam  (MinnJ  820. 

"Oourty'- Salinger  v.  Western  Union  Telfgrapl* 
Co.  (Iowa)  362. 
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"Credits."— Morril   v.  Bentley   (Iowa)   155. 
"Criminal  proceeding." — Gibson   v.   Hutchinson 

(Iowa)  790. 
"Customer."— Dunsliee  v.  Standard  Oil  Co.  (Io- 
wa) W2. 
"Dance    house."— .State    t.    Rosenfield    (Minn.) 

1068. 
"Date."— Wood    t.    Brotherhood    of    American 

Yeomen  (Iowa)  949. 
"DeposltorB.''— Wedemeyer  ▼.  Hindelang  (Mich.) 

708. 
"Dividends."— Simcoke  v.  Sayre  (Iowa)   816. 
"Drawn    in    question." — Stone    t.    Blanchard 

(Xeb.)  766. 
»Epllep8y."-Obom  v.  State  (Wis.)  73T. 
"Escrow."— Van  Valkenburr  v.  Allen   (Minn.) 

1092 
"Excusable  neglect."— Citizens'    Nat.   Bank   of 


Sisseton,  S.  D.,  y.  Branden 


1.V 


D.)  102. 


(N.  D.. 

-Executed.'*— Beddbw  t.  Fiage  (N.  D.)  97, 

"Extras."- Fnllerton  t.  City  of  Des  Moines 
(Iowa)  159. 

"False  pretenses."- Taylor  ▼.  Wise  (Iowa) 
1126. 

"Fellow  servant."- Massy  v.  Milwaukee  Elec- 
tric Ry.  ft  Light  Co.   (Wis.)   544. 

"Pile."— Spackman  v.  Gross  (S.  D.)   389. 

"Final  judgment."— Ottow  v.  Frieee  (N.  D.)  503. 

"Fugitive."— Taylor   v.    Wise    (Iowa)   1126. 

"Fugitive  from  justice."- State  y.  Gerber 
(Minn.)  482. 

"Full  and  fair  statement  of  all  the  facts."— 
Topolewski  y.  Plankinton  Packing  Co.  (Wis.) 

"Furnishing."— Francis  ft  Nygren  Foundry  Co. 

v.  King  Knob  Coal  Co.  (Wis.)  39. 
"Gift  enterprise."— State  y.  Sperry-Hutchinson 

Co.  (Minn.)  120. 
"Good  faith."— Aultman  Engine  ft  Thresher  Cte. 

V.  Young  (S.  D.)  245. 
"Grain  elevator."— Sorseleil  v.  Red  Lake  Falls 

.Milling  Co..  126  N.  W.  903. 
"Gross  negligence."— Lothian  y.  Western  Union 

Telegraph  Co.  (S.  D.)  621. 
"Head  of  a  family."— Brusha  y.  Pbipps  (Neb.) 

856. 
"Heirs'."— Root  y.  Snyder  (Mich.)  206. 
"Highway  by  user."- Smith  v.  Nofsinger  (Neb.) 

(159. 
"Innocent    holder    for     value."— Second    Nat 

Bank  v.  Werner  (N.  D.)  100. 
"Insanity."— Obom  v.  State  (Wi«.)  737. 
"Instrument  or  writing."— State  y.  Bierbaner 

(Minn.)  406. 
"Involves  the  merits."— Northern  Pac.  Ry.  Co. 

v.  Barlow  (N.  D.)  233. 
"Judge."— Salinger  v.  Western  Union  Telegraph 

Co.  (Iowa)  362. 
"Knowledge  of  the  law."— Topolewski  y.  Plank- 
inton Packing  Co.  (Wis.)  854. 
"Last   clear   chance   doctrine."— Welsh   y.   Tri- 

City  Ry.  Co.  (Iowa)  1118. 
"Libel."— Cole  v.  Millspaugh  (Minn.)  626. 
"Lives."— Glotfelty  v.   Brown  (Iowa)  797. 
"Manufacturer."— Remy,   Schmidt  ft   Pleissner 

v.  Healy  (Mich.)  202. 
"Material  fact." — Madsen  y.  Farmers'  ft  Mer- 
chants' Ins.  Co.  (Neb.)  1086. 
"Natural  guardian."— In  re  Knott  (Mich.)  1040. 
"Nearest  of  kin."— Clark  y.  Mack  (Mich.)  632. 
"Negligence."— Du  Bois  v.  T>nthmer  (Iowa)  147. 
"Next  of  kin."— Clark  y.  Mack  (Mich.)  632. 
"Notice."— Nelson  v.  Nelson   (Minn.)   731. 
"Notice  of  the  appeal."— Beddow  v.  Flage  (N. 

D.)  97. 
"Nuisance."— Town  of  Colton  y.  South  Dakota 

Cent.  Land  Co.  (S.  D.)  507. 
"One  place."— State  v.  Ildvedsen  (N.  D.)  489. 
"One  subject."- Trout  v.  Minneapolis  ft  St.  L. 

R.  Co.  (Iowa)  799. 
"Oidinary  care."— Fraam  v.   Grand   Rapids   & 

I.  Ry.  Co.  (Mich.)  851. 
"Ordinary  municipal  expenses."— Xiles  Bryant 

.School   of  Piano  Tuning  v.   Bailey  (Mich.) 


"Or  otherwise."- Jacobs  y.  B.  Bement's  Sons 

(Mich.)  1043. 
"Other    employment." — Cooper    v.     Stronge    ft 

Warner  Co.  (Minn.)  541. 
"Owner."— Johnson  y.  Sollday  (N.  D.)  99. 
"Par^  interested."- Weiler  y.  Fischer  (Neb.) 

"Perjury."- State  y.  Hnlsman  (Iowa)  700. 

"Plain  sight"— Case  v.  Chicago  Great  Western 
Ry.  Co.  (Iowa)  1037. 

"Private  trust"— In  re  Kavanaagh's  Estate 
(Wis.)  672. 

"Probable  cause."— Topolewski  y.  Plankinton 
Packing  Co.  (Wis.)  554. 

"Profit."- Simcoke  v.  Sayre  (Iowa)  816. 

"Public  charity."— In  re  Kavanaugh's  Estate 
(Wis.)  672. 

"Pnblic  highway."— Lowe  y.  East  Sioux  Falls 
Quarryto.  (s.  D.)  609. 

"Public  nuisance."- Town  of  (Tolton  y.  South 
Dakota  Cent.  Land  Co.  (S.  D.)  607. 

"Purpose  connected  with  the  cause,"  see  Ap- 
pearance, {  9. 

"Rape."— SUte  v.  Dean  (Iowa)  692. 

"Reasonable  doubt."— State  v.  Ottley  (Iowa) 
334. 

"Regulate."— Westgate  y.  Adrian  Tp.  (Mich.) 
422. 

"Residence."— Glotfelty  v.   Brown   (Iowa)   797. 

"Sealed  instrument"— Green  y.  Frick  (S.  D.) 
579 

"Ship."'- State  y.  Carson  (Iowa)  698. 

"Subcontractor."- Owen  v.  Cox  (Neb.)  658. 

"Suicide."— Gavin  y.  Des  Moines  Life  Ins.  Co. 
(Iowa)  906. 

"Surprise."— Citiicens'  Nat  Bank  of  Sisseton, 
S.  D.,  y.  Branden  (N.  D.)  102. 

"Survive."— Oliphant  v.  American  Health  & 
Accident  Ass'n  (Iowa)  806. 

"Syrup."— McDermott  v.  State  (Wis.)  888. 

"Term  .of  court."— State  y.  Fleming  (N.  D.)  566. 

"Title  to  real  estate."— Stone  y.  Blanchard 
(Neb.)  706. 

"Transportation."— Salinger  v.  Western  Union 
Telegraph  Co.  (Iowa)  3<B. 

"Under  consideration."  —  State  y.  Slocum 
(Minn.)   1006. 

"Unreasonable  delay."— Ford  y.  Board  of  Park 
Com'rs  of  City  of  Des  Moines  (Iowa)  1030. 

"Vice  principal."— Massy  y.  Milwaukee  Electric 
Ry.  ft  Light  Co.  (Wis.)  544. 

"Waiver."— Currie  y.  Continental  Casualty  Co. 
(Iowa)  164. 

"Warn." — Galloway  y.  J.  W.  Turner  Improve- 
ment Co.  (Iowa)  1033. 

"Warning."— Galloway  v.  J.  W.  Turner  Im- 
provement Co.  (Iowa)  1033. 

"Waste."— Welling  v.  Strickland  (Mich.)  471. 

"With."— Beddow  v.   Flage   (N.  D.)   97. 

"Workshop."— Sorseleil  v.  Red  Lake  Falls  Mill- 
ing Co.  (Minn.)  903. 

"Year."— Sawyer  v.   Steinman  (Iowa)  1123. 

"Year  of  our  Lord." — Sawyer  y.  Steinman 
(Iowa)  1123. 

WORK  AND  LABOR. 

See  Master  and  Servant. 
Liens  on  real  property  tor  work  and  materials, 
see  Mechanics'  Liens. 

WRITING. 

Documentary  evidence,  see  Criminal  Law,  t 
429;    Evidence,  H  SS&-S72. 

Necessity  and  sufficiency  to  constitute  contract, 
see  Contracts,  |  32. 

Necessity  and  sufficiency  nnder  statute  of 
frauds,  see  Frauds,  Statute  of. 

Necessity  of  written  instructions,  see  Trial,  t 
223. 

Parol  or  other  extrinsic  evidence  affecting  writ- 
ings, see  Evidence,  |g  384-445. 
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WRITS. 

See  Proceu. 

PartieuUir  tcritt. 
See  Habeas  Corpus;    Mandamus;    Replevim 
Of  certiorari,  see  Certiorari. 
Of  review,  see  Certiorari. 

WRITTEN  INSTRUMENTS. 

Alteration,  see  Alteration  of  Instruments. 
Cancellation,  see  Cancellation  of  Instruments. 
Delivery  as  escrow,  see  Escrows. 
Documentary  evidence,  see  Criminal  Law,  §{ 

429.  333-3T2. 
Poixery,  see  Forgery. 
Limitation  of  actions  on  written  contracts,  see 

Limitation  of  Actions,  {  2S. 
Parol  or  other  extrinsic  ferideuce,  see  Evidence, 

11384-^45. 
Recording,  see  Records. 
Reformation,  see  Reformation  of  Instruments. 


Particular  clone*  of  iHitrumettti. 

See  Chattel  Mortgages;  Compromise  and  Set- 
tlement; Indictment  and  Information;  In- 
surance; Mortgages;  Release;  Stipulations; 
WUls. 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 

Deeds  of  trust,  see  Trusts.  |  21. 

Warehouse  receipts,  see  Warehousemen,  |  IS. 

WRONGFUL  DEATH. 

See  Death,  |§  19,  &i. 


See  Torts. 


WRONGS. 
YEAR. 


Agreements  not  to  be  performed  within  ens 

year,  see  Frauds,  Statute  of,  {  43. 
Estates  for  years,  see  Landlord  and  Tenant 
Tenancy  from  year  to  year,  see  Landlord  and 
Tenant,  |  114. 
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